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HOGAN  T.  ATLANTIC  BLBVATOR  CO. 

(Snpreme  Court  of  MinneBOta.    Nov.  27,  1806.) 

Chattel  Hobtgagk  —  Notiob  —  Bosa  Fidi  Pur- 
chaser —  ArrsR-AcquiKiD    Phopkrtt  —  Eti- 
DBXCB  or  Ownership— Ck>svRBaioH—DBMANi>. 

1.  The  filinr  of  r  chattel  mortgage  on  a  grow- 
ing crop  of  grain  continaes  to  be  conBtructive 
notice  to  all  the  world,  although  the  grain  ia 
threshed  and  removed  from  the  land  on  which 
it  was  raised. 

2.  Lndlum  v.  Rothschild,  43  N.  W.  187.  41 
Minn.  218,  followed,  as  to  the  effect  of  a  chat- 
tel mortgage  on  property  not  then  owned,  but 
to  be  theroLfter  acquired,  by  the  mortgagor. 

3.  Bdd,  that  there  was  no  evidence  that  the 
mortgagor  ever  became  the  owner  or  acquired 
any  interest  in  the  property  purporting  to  be 
covered  by  the  mortgage. 

4.  Also,  that  the  fact  that  the  defendant 
bought  the  grain  for  an  adequate  consideration, 
in  the  nsual  course  of  business,  was  prima  facie 
evidence  that  it  was  a  purchaser  in  good  faith, 
in  the  absence  of  any  opposing,  suspicious  cir- 
cumstances, and  that  the  burden  was  on  the 
plaintiff,  who  claimed  tmder  a  chattel  mort- 
gage, to  show  that  it  was  executed  in  good 
faith. 

5.  Refusal  to  restore  goods  on  demand  is  only 
evidence  of  a  conversion,  and,  whenever  a  con- 
veraion  can  be  otherwise  proved,  it  is  not  neces- 
sary for  a  plaintiff  to  prove  a  demand  and  re- 
fusal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stearns  county; 
D.  B.  Searle,  Judge. 

Action  by  Johanna  Hogan,  executrix, 
against  the  Atlantic  Elevator  Company. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.    Reversed. 

Wilson  &  Van  Derllp,  for  appellant  Geo. 
H.  Reynolds,  for  respondent. 

MITGHBLL,  J.  This  was  an  action  for 
the  wrongful  conversion  of  a  quantity  of 
wheat,  of  which  the  plaintiff  alleged  she 
was  the  owner  and  entitled  to  the  posses- 
sion. The  basis  of  plalntifTs  claim  to  the 
property  was  a  chattel  mortgage  executed 
November  15,  1893,  by  one  Wuttke  to  the 
Bank  of  Melrose,  on  "all  the  wheat,  &c., 
which  shaU  be  sown,  grown,  raised,  and 
harvested  during  the  season  of  1894  on  sec- 
tions No.  33  and  34,  town.  123,  range  33," 
to  secure  payment  of  a  note  for  $175  and  in- 
terest, due  October,  1893.     The  mortgage 
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was  duly  filed.  On  the  trial  the  plaintltr  in- 
troduced  evidence  for  the  purpose  of  prov- 
ing that,  after  the  wheat  covered  by  the 
mortgage  was  threshed,  it  was  hauled  t» 
Llntonville,  and  sold  to  the  defendant,  at 
its  elevator. 

1.  The  defendant  makes  the  point  that  "a 
chattel  mortgage  upon  a  growing  crop  should 
not  be  construed  to  be  a  lien  upon  the  gralD 
when  severed  and  removed  from  the  prem- 
ises." In  other  words,  the  contention  is 
that  in  view  of  the  fact  that  the  property 
is  left  in  the  possession  of  the  mortgagor  to 
harvest  and  thresh,  and  that,  after  it  Is 
removed  from  the  land  where  raised,  tt 
bears  no  earmarks  by  which  it  can  be  iden- 
tified, therefore,  aa  to  purchasers  of  the 
grain,  we  should  apply  a  rule  somewhat 
similar  to  that  of  the  common  law  in  sale» 
in  market  overt,  as  seems  to  have  been  done- 
In  OUlilan  v.  Kendall,  26  Neb.  82,  42  N.  W. 
281.  The  law  is  settled  otherwise  in  this 
state  by  Close  v.  Hodges,  44  Minn.  204,  46 
N.  W.  335,  In  accordance  with  the  great 
weight  of  authority.  Jones,  Chat.  Mortg.  S 
69.  The  English  custom  of  markets  overt 
is  not  recognized  in  this  country.  Whether 
the  necessities  and  policy  of  commerce  re- 
quire any  modification  of  the  law  of  chattel 
mortgages  as  to  property,  like  growing  crops, . 
which  is  left  in  the  possession  of  the  mort- 
gagor, the  form  of  which  he  may  change, 
and  which,  when  thus  changed,  is  incapable- 
of  identification  by  inspection,  is  a  question' 
for  the  legislature,  and  not  the  courts.  The- 
general  principle  applicable  to  the  law  of 
personal  property  is  that  no  one  can  transfer 
any  better  title  than  he  himself  has,  and 
the  statutory  law  as  to  chattel  mortgages  is 
that  filing  constitutes  constructive  notice  to 
all  the  world.  Where  a  valid  chattel  mort- 
gage has  been  filed,  a  purchaser  of  the  prop- 
erty from  the  mortgagor  can  only  obtain  title 
free  of  the  Incumbrance  when  the  conduct 
of  the  mortgagee  amounts  to  an  express  or 
implied  authority  to  the  mortgagor  to  sell 
the  property,  or  has  been  such  as  to  equita- 
bly estop  him  from  denying  that  he  had 
given  the  mortgagor  such  authority.  Grain 
must  necessarily  be  harvested  when  it  Is 
ripe,  and,  in  the  course  of  husbandry,  is 
usually  threshed  and  marketed,  or  stored. 
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soon  afterwards.  But  mortgagees  of  grow- 
ing grain  frequently  pay  no  attention  to  the 
property  after  the  execution  of  the  mort- 
gage, practically  leaving  the  whole  matter 
of  harvesting,  threshing,  and  the  subsequent 
disposition  of  the  grain  to  the  mortgagor, 
and  then,  if  he  pays  the  debt  out  of  the  pro- 
ceeds, well  and  good;  but,  if  he  does  not, 
then  the  mortgagees  seelL  to  recover  the 
property,  or  its  value,  from  the  purchasers 
from  the  mortgagor.  There  are  doubtless 
coses  where  the  conduct  of  the  mortgagees 
in  that  regard  might  establish  Implied  au- 
thority to  the  mortgagors  to  sell,  or,  al  least, 
«stop  the  mortgagees,  as  against  innocent 
purchasers,  to  deny  such  authority.  But  no 
such  question  is  presented  by  the  record  lu 
this  case. 

2.  The  further  point  is  made  that  there 
was  no  evidence  that  at  the  time  the  mort- 
gage was  executed  the  mortgagor  was  In 
postsesslon  of  or  had  any  Interest  In,  the 
land  on  which  this  grain  was  raised,  and, 
hence,  that  the  grain  had  not  even  a  poten- 
tial existence,  and  was  incapable  of  being 
the  subject  of  a  mortgage.  This  is  fully 
disposed  of  by  the  case  of  Ludlum  v.  Roths- 
child, 41  Minn.  218,  43  N.  W.  137,  In  wllleh 
this  court  went  entirely  beyond  the  doctrine 
of  "potential  existence,"  and  adopted  the 
rule  in  equity,  holding  that  where  parties,  by 
their  contract.  In  clear  terms  express  an  in- 
tention to  create  a  mortgage  Hen  upon  per- 
sonal property,  not  then  owned,  but  to  be 
subsequently  acquired,  by  the  mortga'gor, 
whether  then  In  being  or  not,  the  mortgage 
attaches  as  a  lien  on  the  property  as  soon  as 
the  mortgagor  acquires  it 

3.  Another  point  is  that  the  evidence  was 
Insufficient  to  Justify  a  verdict  in  favor  of 
the  plaintiff  because  It  failed  to  show  (1) 
that  the  grain  which  defendant  bought  was 
raised  on  the  land  described  In  the  mort- 
gage; (2)  that  the  mortgagor,  Wuttke,  own- 
ed the  grain,  or  had  any  interest  in  it.  An 
examination  of  the  evidence  satisfies  us  th.at 
this  point  is  well  taken,  as  to  the  second 
specification.-  Taking  the  evidence  of 
Wundtlant  and  Hitchcock  together,  we  think 
it  can  be  fairly  Inferred  from  it  that  55U 
bushels  of  the  wheat  raised  on  the  land  de- 
scribed in  the  mortgage  were  purchased  by 
the  defendant;  but  we  fall  to  find  any  evi- 
dence that  would  furnish  a  sufficient  basis 
for  the  conclusion  that  this  grain  belonged 
to  Wuttke,  the  mortgagor,  or  that  he  had 
any  interest  In  it,  and,  of  course,  he  could 
not  mortgage  anything  but  his  own  Inter- 
est. It  appears  that  Wuttke  farmed  this 
land,  and  raised  a  crop  on  it,  in  1S94.  If 
the  evidence  had  stopped  there,  this  would 
be  prima  facie  evidence  that  he  owned  the 
crop.  But  It  further  appears  that  Wundt- 
lant owned  the  land,  and  that  Wuttke  "op- 
erated" the  laud  under  some  agreement  with 
bim;  but  what  the  terms  of  that  agreement 
were,  nowhere  appears.  It  appears  that,  af- 
ter the  grain  was  threshed,  Wundtlant  haul- 


ed about  one-third  of  it  to  bis  own  home, 
and  one  load  to  Lintonvllle,  to  the  defendant's 
elevator,  and  some  he  stored  in  a  granary. 
Assuming  that  650  bushels  were  hauled  to 
LiintonviUe  and  sold  to  the  defendant.  It  no- 
where appears  by  whom,  or  at  whose  in- 
stance, any  of  It,  except  the  one  load,  was 
taken  there.  All  that  appears  is  that,  after 
It  was  hauled,  Wundtlant  and  Wuttke  went 
to  the  elevator  to  see  how  many  bushels 
there  were;  that  Wundtlant  obtained  the 
tickets  for  It,  sold  them  to  the  defendant, 
and  drew  the  money  on  them,  oat  of  which 
he  paid  the  threshing  bills  and  a  seed-grain 
note  (by  whom  executed  does  not  appear), 
and  paid  the  balance  ($177.09)  to  Wuttke.  On 
what  account,  or  why,  he  paid  this  to  Wutt- 
ke, does  not  appear.  What  disposition  was 
made  of  the  balance  of  the  grain  not  sold  to 
the  defendant  or  taken  by  Wundtlant  to  bis 
own  home,  nowhere  appears.  For  anything 
that  the  evidence  discloses,  Wundtlant  might 
have  been  the  owner  of  the  entire'  crop,  and 
AVuttke  merely  his  employ^,  who  was  tu 
receive  for  his  services  a  fixed  sum  of  mon- 
ey, or  a  certain  portion  of  the  proceeds  of 
the  grain  after  It  was  sold  by  Wundtlant. 
The  evidence  was  insufficient  to  sustain  tlio 
verdict 

4.  It  appears  that  the  defendant  bought 
this  grain  in  the  market.  In  the  usual  course 
of  business,  and  paid  for  it.  This  constitut- 
ed prima  facie  evidence  that  the  defendant 
was  a  purchaser  In  good  faith.  In  the  ab- 
sence of  any  opposing,  suspicions  circum- 
stances. Wright  v.  Larson,  51  Minn.  321. 
53  N.  W.  712.  Upon  this  state  of  facts,  the 
burden  was  on  the  plaintlflF  to  prove  tbat 
her  mortgage  was  executed  In  good  faith. 
There  was  no  evidence  on  that  point,  and 
for  that  reason,  also,  the  verdict  cannot  be 
sustained. 

6.  The  instruction  of  the  court  to  the  Jury 
referred  to  In  the  sixth  assignment  con- 
tained error  prejudicial  to  the  defendant, 
and  we  doubt  whether  the  modification  sub- 
sequently made  by  the  court  went  far  enough 
to  correct  the  error,  but  we  only  refer  to 
the  matter  here  with  reference  to  a  new 
trial. 

6.  Upon  the  point  that  a  demand  on  de- 
fendant for  the  grain  was  necessary,  we 
need  only  refer  to  what  was  said  In  Adams 
V.  Castle  (Minn.)  67  N.  W.  637.  Refusal  to 
restore  goods  on  demand  Is  only  evidence  of 
a  conversion;  and  wherever  the  conversion 
can  be  otherwise  proved,  by  showing  a 
wrongful  disposition  of  the  property,  it  is 
not  necessary  for  the  plaintiff  to  prove  a  de- 
mand and  refusal.  There  is  nothing  In  the 
I'olnt  that  there  was  no  evidence  of  any 
breach  of  the  conditions  of  the  mortgage. 
The  possession  and-  production  of  the  Aote 
by  the  plaintiff  was  prima  fade  evidence 
that  It  had  not  been  paid,  and  one  of  the 
conditions  of  the  mortgage  was  that  the 
mortgagee  might  take  possession  of  the  prop- 
erty In  case  of  an  attempt  by  the  mortgagor 
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or  any  one  else  to  remove  or  dispose  of  It. 
Bat,  for  the  reasons  already  given,  tlie  order 
appealed  from  Is  reversed  and  a  new  trial 
ordered. 


BRAINERD  v.  PROUTY  et  al 
(Sapceme  Court  of  Minnesota.    Nov.  27,  1896.) 

U8DET— EVIDEWCB. 

BM  that,  apon  the  facts,  the  trial  coart 
4id  not  err  in  finding  that  the  note  in  suit  was 
not  nsurions. 
(Syllabus  by  the  Coart.) 

Appeal  from  municipal  court  of  city  of 
Minneapolis;   Andrew  Holt,  Judge. 

Action  by  Charles  B.  Brainerd,  adminis- 
trator, against  C.  W.  Prouty  and  others. 
Judgment  for  plaintifT.  From  an  order  re- 
fusing a  new  trial,  defendants  appeal.  Af- 
firmed. 

Geo.  B.  Tonng,  for  appellants.  Oilflllan, 
WlUaid  *  Wlllaid,  for  respondent 

MITCHEUa  J.  This  action  was  brought 
on  a  promissory  note  executed  by  the  de- 
fendants to  plaintier's  intestate,  Fuller.  As 
between  the  defendants  themselves,  Baxter 
Broa.  were  sureties  for  Prouty.  The  de- 
fense was  usury,  and  the  only  question  on 
this  appeal  is  whether  the  evidence  justified 
a  finding  that  the  note  was  not  usurious,  or, 
otherwise  stated,  whether  the  evidence  was 
mch  as  to  require  a  finding  that  It  was  usu- 
riousw  The  evidence  tends  to  prove  the  fol- 
lowing state  of  facts:  One  Porter  was  a 
tooker  In  Minneapolis.  He  had  for  several 
years  In  bis  hands,  for  investment,  moneys 
of  Fuller,  who  was  a  resident  of  the  state 
of  Vermont.  These  moneys  he  usually  loan- 
ed out  on  long-time  loans,  after  consuKIng 
with  Puller.  In  the  latter  part  of  1894,  or 
early  in  1806,  he  received  instructions  from 
PnUer  not  to  make  any  more  long-time 
loans,  but,  if  any  money  was  paid  in,  to 
make  short-time  loans.  In  March,  1885, 
Prouty  applied  to  Fuller  to  make  him  a 
loan,  or  to  secure  him  a  loan,  for  $200,  for 
four  months,  to  be  secured  by  a  note  ex- 
ecuted by  himself  and  Baxter  Bros.  Porter 
told  him  to  come  in  in  a  day  or  two,  and 
he  wonld  see  what  he  could  do  for  him. 
Wlien  be  returned.  Porter  agreed  to  let  him 
have  tbe  money,  but  said  that  be  would 
charge  him  $5  commission.  Thereupon  Prou- 
ty gave  him  the  note  in  suit,  for  $200,  with 
10  per  cent,  interest,  payable  to  the  order  of 
Filler;  and  Porter  gave  him  $105,  and  no 
more.  This  loan  was  made  without  consult- 
ing Puller.  The  $5  was  retained  by  Porter 
for  his  own  benefit,  and  witliout  the  knowl- 
edge or  consent  of  Fuller.  Fuller  never  re- 
<-elved  any  benefit  from  it,  but,  on  the  con- 
trary. Porter  charged  him  with  $200,  as  the 
amount  loaned.  Upon  this  state  of  the  evi- 
dence, we  cannot  say  that  the  court  erred 
in  flndlog  tbat  the  note  was  not  usurious, 
ft  la  of  the  essence  of  usury  tha^  there  be  a 


corrupt  Intent  to  take  or  reserve  a  {greater 
compensation  for  the  future  use  of  money 
than  is  allowed  by  law;  and  the  existence 
or  nonexistence  of  this  Intent  is  largely  a 
question  of  fact,  in  the  determination  of 
which  a  certain  latitude  is  allowed  to  tbe 
trial  court  In  weighing  the  evidence.  Tbe 
facts  bring  this  case  more  nearly  within  the 
rule  of  cases  like  Acheson  v.  Chase,  28  Minn. 
211,  9  N.  W.  734,  than  that  of  cases  like 
Hall  V.  Maudlin,  58  Minn.  137,  59  N.  W.  986, 
and  Horkan  v.  Nesbitt,  58  Minn.  487,  60  N. 
W.  132.  There  is  nothing  in  the  case  tbat 
would  incline  a  court  to  strain  a  point  in 
favor  of  the  defendants,  so  as  to  hold  Ful- 
ler chargeable  with  usury  because  of  the 
act  of  his  agent  in  exacting  this  small  sum 
as  a  commission,  especially  as  Fuller's  lips 
are  now  dosed.    Order  affirmed. 


STATE    V.    FARMERS'    &    MERCHANTS' 

STATE  BANK  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  24,  1896.) 

State  Funds  —  Dbposit  in  Trbascker's  Name  — 
EprECT. 
Under  section  344,  Gen.  St  1894,  the  de- 
fendant bank  was  selected  as  a  depository  of 
state  funds,  and  gave  a  bond  on  which  the  oth- 
er defendants  are  sureties,  and  which  recites 
that  the  l>ank  had  agreed  to  pay  to  the  state 
treasurer,  as  such  treasurer,  interest  on  deposits 
of  such  funds,  and  which  bond  is  conditioned 
for  the  repayment  by  said  bank  of  "all  moneys 
belonging  to  the  state  of  Minnesota,  which  may 
be  deposited  with  said  Iwnk  by  said  treasurer 
of  said  state,  upon  the  order  of  said  treasurer 
or  other  lawful  authority."  The  deposits  were 
made  in  the  name  of  "Joseph  Bobletter,  State 
Treas."  The  bank  failed,  and  did  not  repay  the 
funds  deposited.  Held,  the  snreties  on  the  bond 
are  liable,  notwithstanding  said  section  344, 
which  requires  the  funds  to  be  deposited  in  the 
name  of  the  state  of  Minnesota,  and  of  section 
12  of  article  9  of  the  constitntion,  which  re- 
quires the  same,  and  makes  it  a  criminal  offense 
to  deposit  them  in  the  treasurer's  own  name. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county; 
Robert  Jamison,  Judge. 

Action  by  the  state  against  the  Farmers'  & 
Mercliants'  State  Bank  and  others  on  a  state 
depository's  bond.  The  court  found  for  plain- 
tiff, and  from  an  order  denying  a  new  trial  de- 
fendants Martin  A.  Paulson  and  others,  sure- 
ties, appeaL     Afilrmed. 

M.  P.  Brewer,  R.  L.  Stliiman,  Kitchel,  Cohen 
&  Shaw,  H.  D.  Stocker,  and  Hahn  &  Hanley, 
for  appellants.  H.  W.  ChUds,  Atty.  Gen.,  Geo. 
B.  Edgerton,  Asst  Atty.  Gen.,  and  Victor  J. 
Welch,  for  the  State. 

CANTY,  J.  Section  344,  Gen.  St  1894,  pro- 
vides for  the  depositing  of  state  funds  by  tbe 
state  treasurer,  "In  the  name  of  the  state  of 
Minnesota,"  in  one  or  more  tianks,  but  as  a 
condition  precedent  to  becoming  such  a  de- 
pository, each  tmnk  la  fequired  "to  give  sadt 
treasurer,  for  the  use  of  tbe  state  of  Minne- 
sota, a  personal  bond,  to  the  satisfaction  of 
such  treasurer  and  said  board  of  andltora,  In 
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St  least  double  the  amount  to  be  so  deposited, 
and  with  at  least  five  sureties,  •  •  •  as  se- 
curity for  tlie  amount  to  t)e  so  deposited."  The 
defendant  banli,  doing  business  at  Minne- 
apolis, Minn.,  was  selected  as  such  a  deposi- 
tory, and,  under  this  statute,  gave  a  bond  on 
which  the  other  defendants  in  this  action  are 
sureties,  and  thereafter  it  received  from  the 
state  treasurer  deposits  of  state  funds.  There- 
after, and  without  repaying  these  funds,  the 
tiauic  failed.  This  action  was  brought  to  re- 
cover on  the  bond  the  amount  due.  The  case 
was  tried  before  the  court,  without  a  jury. 
The  court  found  for  the  state,  and  from  an  or- 
der denying  a  new  trial  the  defendant  sure- 
ties appeaL 

The  trial  court  found  "that  all  moneys  so  de- 
posited in  the  defendant  tmnic  were  so  deposit- 
ed in  the  name  of  'Joseph  Bobietter,  State 
Treas.,'  and  not  otherwise."  Appellants  con- 
tend that,  under  the  statute  almve  quoted  and 
section  12  of  article  9  of  the  constitution,  it 
was  the  duty  of  the  state  treasurer  to  deposit 
the  funds  in  the  name  of  the  state  of  Minne- 
sota; that  the  depositing  of  them  in  bis  own 
name,  as  he  did,  amounted  to  an  eml>ezzlement 
of  these  funds  by  the  treasurer,  and  tliat  the 
sureties  on  the  bond  are  not  liable.  So  far  as 
here  material,  said  section  12  of  article  0  reads 
as  follows:  "Sec.  12.  Suitable  laws  shall  be 
passed  by  the  legislature  for  the  safe-lceeping, 
transfer  and  disbursement  of  the  state  and 
schools  funds;  and  ail  ofticers  and  otlier  per- 
sons charged  with  the  same  or  any  part  of  the 
same,  or  the  safe-lceeping  thereof,  shall  be  re- 
quired to  give  ample  security  for  ail  moneys 
and  funds  of  any  icind  received  by  them,  to 
inake  forthwith  and  Iceep  an  accurate  entry 
of  each  sum  received  and  of  each  payment 
and  transfer;  and  if  any  of  said  ofUcers  or 
other  persons  shall  convert  to  his  own  use  in 
any  manner  or  form,  or  shall  loan  with  or 
without  interest,  or  shall  deposit  in  his  own 
name  or  otherwise  than  In  the  name  of  the 
state  of  Minnesota,  or  xlinll  deposit  in  banlis 
or  with  any  person  or  persons,  or  exchange  for 
[other]  funds  or  property,  any  portion  of  the 
funds  of  the  state  or  of  the  school  funds  afore- 
said, except  in  the  manner  prescribed  by  law, 
every  such  act  shall  be  and  constitute  an  em- 
bezzlement of  so  much  of  the  aforesaid  state 
and  school  funds,  or  either  of  the  same,  as 
shall  be  thus  talcen,  or  loaned,  or  deposited,  or 
exchanged,  and  shall  be  a  felony."  The  bond 
recites:  "And  whereas,  the  said  Farmers'  & 
Merchants'  State  Banic  has  agreed  with  the 
state  treasurer  to  pay  interest  on  all  daily  bal- 
ances to  his  credit  in  such  hank  as  such  treas- 
urer, at  the  rate  of  three  per  cent,  per  annum, 
on  the  last  day  of  each  month."  The  condi- 
tion of  the  bond  is  that  the  bank  "shall  well 
and  truly  pay  over  all  moneys  belonging  to  the 
state  of  Minnesota  which  may  be  deposited 
with  said  bank  by  said  treasurer  of  said  state, 
upon  the  order  of  said  treasiu«r  or  other  law- 
ful authority." 

Appellants'  position  is  that  the  liability  of  a 
surely  Is  strictissiml  Juris;   that  the  law  has 


not  been  complied  with  in  depositing  the 
funds,  but,  on  the  contrary,  both  the  statute 
law  and  constitution  have  been  violated  by  the 
state  treasiu«r  in  making  the  deposit,  and 
that,  therefore,  these  appellants  are  not  liable. 
We  cannot  so  hold.  This  statute  was  enact- 
ed, and  these  very  stringent  provisions  in  the 
constitution  were  adopted,  as  an  additional 
protection  to  the  state  funds,  not  as  a  means 
of  depriving  them  of  protection.  Such  extra 
precaution  for  the  safety  of  the  public  funds 
cannot  be  regarded  as  a  limitation  on  the  con- 
tract liability  of  these  sureties.  The  very  ob- 
ject of  these  nrovislons  was  to  compel  a  de- 
posit which  would  have  earmarkii  that  woidd 
protect  the  fund  from  any  one  who  might  aft- 
erwards obtain  It  Innocently,  or  pretend  to 
liave  done  so,  in  his  private  dealings  with  the 
treasurer.  The  fulfillment  of  the  bond  deariy 
required  the  repayment  by  the  bank  of  any 
state  funds  delivered  to  it,  as  state  funds,  by 
the  treasurer.  It  must  be  presumed  from  the 
manner  and  style  in  which  this  deposit  was 
made  that  the  bank  knew  that  the  funds  were- 
state  funds,  and  were  being  deposited  as  such. 
Then  It  was  Its  duty  to  enter  the  deposit  on  its 
books  in  the  name  of  the  state  of  Minnesota, 
and  its  failure  to  do  Its  duty  In  this  respect 
cannot  relieve  the  sureties  on  the  bond.  It 
was  not  a  part  of  the  contract  of  these  sure- 
ties that  their  principal  might,  when  receiv- 
ing deposits  of  state  funds,  be  deaf,  dumb, 
and  blind,  and  might.  If  it  saw  fit,  fall  to  per- 
form its  duty.    Order  affirmed. 


BRAITHWAIT  T.  BAIN. 
(Supreme  Court  of  Minnesota.  Not.  2S,  180A.) 
Payment  ondbr  Misrbprssbntations— Rbcovbrt. 
Plaintiff,  the  maker  of  a  promissotr  note, 
paid  it  before  it  was  due  to  defendant,  who  held 
It  for  the  payee,  and  on  whose  representation 
that  be  had  authority  from  the  payee  to  receive 
sucti  nnyinent  plaintiff  relied.  The  defendant 
then  delivered  the  note  to  plaintiff,  who  destroy- 
ed it.  The  payee  had  already,  by  her  will,  be- 
queathed the  note  to  plaintiff;  and,  a  few  days 
after  such  payment,  she  died.  She  never  au- 
thorized such  payment,  or  ratified  the  same,  and 
never  received  the  money.  Defendant  was  ap- 
pointed her  administrator,  and  paid  the  money 
to  himself  as  such  administrator.  Plaintiff  de- 
manded a  return  of  the  money.  Held,  he  is  en- 
titled to  recover  it  hack. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Winona  county; 
Ozro  B.  Gould,  Judge. 

Action  by  P.  R.  Braithwalt  against  John 
Bain,  personally  and  as  administrator  of  the 
estate  of  Ann  Braithwalt,  deceased.  Action 
dismissed.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

Brown  and  Abbott,  for  appellant  W.  H. 
Yale  and  A.  H.  Snow,  for  respondent 

CANTY,  J.  The  court  l)elow,  on  the  trial, 
dismissed  the  action  on  the  pleadings,  and. 
from  an  order  denying  a  new  trial,  plaintiff 
appeals. 


N.O^ 


SHATTUCK  T.  SMITH. 


Tbe  complaint  alleges  that  on  June  1,  1894, 
plaintiff  made  his  promissory  note  to  one  Ann 
Bralthwalt,  whereby  he  agreed  to  pay  to  her 
the  sum  of  $S32.67^  one  year  from  that  date, 
wtth  Interest;  that  the  note  was  delivered  by 
him  to  defendant.  Bain,  who  had  authority 
from  her  to  receive  the  note  for  her,  bnt  never 
had  anthority  from  her  to  receive  payment  of 
the  same;  that  thereafter  plaintiff  paid  her 
$50  on  the  note;  that  Bain  retained  the  note 
in  his  possession  as  her  agent,  and  thereafter, 
on  September  10,  1894,  before  the  note  became 
doe,  plaintiff  paid  the  balance  owing  on  the 
same  to  Bain,  who  delivered  the  same  up  to 
plaintiff;  that,  at  the  time  of  said  payment  to 
Bain,  he  falsely  represented  to  plaintiff  that 
be  had  anthority  from  Ann  Braithwalt  to  re- 
ceive the  money  for  her,  and  plaintiff  was  In- 
duced by  said  representation  to  pay  the  money 
to  him;  that  he  received  the  money  In  good 
faith,  believing  that  she  would  ratify  his  acts 
In  receiving  the  same,  bat  that  nine  days 
thereafter,  on  September  19th,  she  died.  In 
ignorance  of  said  payment,  and  never  ratified 
the  same,  or  received  the  money  from-  Bain. 
It  ia  further  alleged  that  In  October,  1893, 
prior  to  her  death,  she  made  her  last  will  and 
testament,  by  which  she  bequeathed  to  plain- 
tiff all  promissory  notes,  claims,  demands,  and 
obligations  which  she  should  hold  against  him 
at  the  time  of  her  death;  that  she  died,  leaving 
said  will  imrevoked;  that  Bain  was  appointed 
administrator  of  her  estate  by  the  probate 
court,  and  paid  the  money  to  himself  as  such 
administrator;  and  that  plaintiff  demanded 
the  money  from  him,  both  before  be  was  so  ap- 
pointed administrator  and  after  he  so  paid  It 
to  himself  as  such  admlnlstrater.  The  defend- 
ant. In  his  answer,  alleges  that  he  had  au- 
thority from  her  to  receive  the  money.  The 
answer  further  alleges,  and  the  reply  admits, 
that,  when  plaintiff  received  the  note  from 
dain,  he  destroyed  It  The  suit  Is  against 
defendant  personally,  and  against  him  as  ad- 
ministrator. We  are  of  the  opinion  that  the 
complaint  states  a  cause  of  action,  and  that 
the  court  erred  in  dismissing  the  case. 

Respondent  ai^;es  that,  for  all  that  appears, 
the  money  due  on  this  note  may  have  been 
needed  to  pay  the  debts  of  the  deceased,  as 
such  debts  must  be  paid  before  the  legatees 
under  the  wlU.  If,  as  alleged,  defendant  had 
no  authority  from  Ann  Braithwalt  to  receive 
the  money,  and  she  never  ratified  bis  acts, 
and  plaintiff  demanded  a  return  of  the  money, 
we  are  of  the  opinion  that  he  Is  entitled  to  It. 
It  may  be  that.  If  the  money  due  on  the  note 
is  needed  to  pay  creditors,  the  defendant  could, 
by  alleging  this  fact  in  proper  form,  have 
maintained  a  counteraction  on  the  note.  But 
this  we  need  not  decide.  He  has  not  attempt- 
ed to  set  up  any  such  facts  or  any  such  coun- 
terclaim, and.  If  he  had,  it  would  be  no  ground 
for  dismissing  plaintiff's  complaint. 

It  Is  further  contended  by  respondent  that 
he,  as  administrator,  had  a  right  to  ratify  his 
former  acts  of  receiving  the  money  from  plain- 
tiff, and  delivering  np  the  note,  and  that  he 


has  ratified  the  same  by  receiving  the  money 
as  administrator.  We  cannot  assent  to  these 
propositions.  The  administrator  in  this  case 
does  not  represent  the  testatrix,  either  ia  re- 
spect to  the  money  or  the  note.  To  hold  oth- 
erwise would  be  to  hold  that  he  represents  her 
for  the  purpose  of  making  a  new  will  for  her 
after  her  death. 

It  Is  further  urged  by  respondent  that  plain- 
tiff cannot  recover,  because  he  has  not  of- 
fered to  return  the  note,  and  cannot  return  It. 
We  do  not  deem  it  necessary  to  consider  this 
objection,  for  the  rtason,  as  we  have  seen, 
that  It  does  not  appear  that  defendant  Is  en- 
titled to  the  return  of  the  note,  or  has  any 
special  Interest  in  having  it  restored  or  re- 
turned. 

The  order  appealed  from  Is  reversed,  and  a 
new  trial  granted. 


SHATTUCK  et  aL  v.  SMITH  et  aL 

(Supreme  Court  of  North  Dakota.     Sept.  S, 
1896.) 

Taxatiok— TJnobrvalcation— Omssioii  o»  Tai- 

ABLB  PrOPBKTT— RaII.HOAD  PrOPBBTT — OOVRTT 

Tax  Lbvx  —  Rbsolctioxs  or  Cirr  CouiroiL  — 
Tax  Sale. 

1.  When  an  assessor,  acting  within  hi*  jnria- 
diction,  and  in  good  faith,  ana  in  the  exercise  of 
his  honest  judKinent,  assesses  certain  property 
for  taxation  at  less  than  its  actual  value,  such 
undervaluation  will  not  Invalidate  the  entire  as- 
sessment. 

2.  Nor  will  the  omission  of  taxable  property 
from  the  assessment  roll  by  the  assessor,  whil* 
so  acting,  invalidate  the  entire  assessment, 
whether  snch  omission  be  through  inadvertence 
or  design,  ttirough  a  mistake  of  facts  or  a  mis- 
apprehension of  the  law. 

3.  When  by  statute  the  duty  of  assessing  rail- 
road property  is  devolved  upon  the  state  board 
of  equalization,  it  is  not  sufficient  to  invalidate 
such  assessment  to  show  that  the  value  fixed  by 
snch  board  was  less  than  the  actual  value  in  the 
judgment  of  the  said  l>oard,  when  the  record 
also  shows  that  there  are  grave  doubts  as  to  the 
liability  cf  the  property  for  taxation,  and  is  si- 
lent as  to  whether  or  not  the  board  regarded  it 
as  taxable. 

4.  It  is  competent  for  the  legislature,  by  cura- 
tive act,  to  validate  a  defective  levy  which  it 
might  originally  have  authorized  to  be  made  in 
the  manner  in  which  it  was  done. 

6.  The  statute  required  that  the  county  tax 
levy  should  be  based  upon  an  itemized  state- 
ment of  county  expenses  for  the  ensuing  year, 
and  that  such  statement  should  be  included  in 
the  published  proceedings  of  the  board  of  county 
commissioners,  but  did  not  further  indicate  the 
form  or  nature  of  such  statement.  The  records 
of  such  board  showed  a  levy  of  a  specific  amount 
for  each  Item  of  county  expenses.  Held,  that 
this  was  a  suOicient  compliance  with  the  law  as 
to  such  itemized  statement. 

6.  The  statute  relating  to  proceedings  by  city 
councils  declared,  "The  yeas  and  nays  shall  be 
taken  upon  the  passage  of  all  ordinances,  ajid 
on  all  propositions  to  create  any  liability  against 
the  city  or  for  the  expenditure  or  appropriation 
of  its  money."  Comp.  Laws,  §  880.  Held,  that 
this  did  not  require  that  the  yeas  and  nays  be 
taken  upon  the  passage  of  a  resolution  levying 
a  general  city  tax. 

7.  Under  the  revenue  law  of  1890,  a  tax  sale 
ia  not  rendered  invalid  by  reason  of  the  audi- 
tor's selling  for  an  jj^^piijt  in  ercess  of  the 
amount  due. 
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a  A  rtate  tow  which  directa  that  the  entire 
tract  of  land  be  sold  to  the  hiehest  bidder,  for 
the  taxes  delinquent  thereon,  violates  no  consti- 
tutional provision, 

(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Cass  county; 
William  B.  McConnclI,  Judge. 

Action  by  Richard  A.  Shattuck  and  otheis 
against  O.  P.  Smith  and  others.  Judgment 
for  plalntltrs,  and  defendants  appeal  Re- 
versed. 

Charles  A.  Pollock  and  R.  M.  Pollock,  for 
appellants.  Miller  &  Resser  and  J.  E.  Rob- 
inson, for  respondents. 

BARTHOLOMEW,  J.  The  object  sought 
to  be  attained  by  this  action  is,  in  effect,  the 
cancellation  of  certain  tax-sale  certificates 
upon  realty  in  the  city  of  Fargo,  and  to  per- 
manently enjoin  the  Issuance  of  any  deeds  up- 
on such  certlUeates.  The  plaintiff  is  the  repre- 
sentative of  the  fee  owners  of  the  realty,  and 
the  defendant  is  the  tax-sale  purchaser.  The 
validity  of  the  taxes  in  the  city  of  Fargo,  for 
the  years  18U0  to  liiU3,  inclusive,  is  attacked. 
The  basis  of  the  attack  consists  in  alleged  un- 
der-valuatlons  by  the  assessors,  and  omissions 
from  the  assessment  roll.  There  is  no  claim 
that  plaintiff's  land  was  assessed  in  excess  of 
its  actual  value,  or  that  It  was  exempt  from 
taxation.  But  It  is  claimed  that  by  reason  of 
such  undervaluation,  and  omission  of  other 
property,  plaintiff's  taxes  were  much  larger 
than.  In  Justice  and  equity,  they  should  have 
been.  It  is  also  claimed  that  there  was  no 
valid  levy  of  taxes  for  said  years  either  by 
the  county  commissioners  or  city  counciL 
There  was  a  trial  by  the  court  Plaintiff  pre- 
vailed, and  the  case  comes  into  this  court,  on 
defendant's  appeal,  for  hearing  on  the  merits. 
There  Is  no  real  conflict  of  evidence  upon  any 
point  It  is  simply  a  question  of  the  legal 
effect  of  the  competent  testimony  introduced 
upon  trial.  On  the  question  of  assessment, 
the  testimony  shows  that  the  Columbia  Ho- 
tel, in  the  city  of  Fargo,  was  worth,  includ- 
ing grounds,  building,  and  furniture,  at  least 
$100,000.  This  property  was  assessed  for 
less  than  $20,000.  Other  property,  known  as 
the  "Bishop  Shanley  Property,"  was  assess- 
ed at  less  than  20  per  cent  of  Its  value.  We 
may  dismiss  this  piece  of  property,  however, 
with  the  statement  that  the  board  of  equal- 
ization remitted  all  taxes  tbereon  npon  the 
grounds  that  the  property  was  used  exclu- 
sively for  church  purposes.  No  complaint  is 
.made  of  the  action  of  the  board;  hence  the 
assessment  becomes  immaterial.  There  was 
also  in  the  city  of  Fargo  a  tract  of  land, 
valued  by  witnesses  at  $75,000,  belonging  to 
the  Northern  Pacific  Railroad  Company,  but 
outside  of  the  right  of  way,  which  was  en- 
tirely omitted  from  the  assessment  roll.  On 
the  right  of  way  of  said  raihroad  company, 
which  is  400  feet  in  width,  and  extends 
across  the  city  from  east  to  west,  were  many 
valuable  warehouses,  and  a  large  boteL  The 
ground  upon  which  the  buildings  stood  was 


not  assessed  by  the  city  assessor,  altbongb 
the  buildings  themselves  were  properly  as- 
sessed. Our  statutes  (chapter  135,  Laws 
1890)  require  the  state  board  of  equalization, 
at  its  August  meeting  In  each  year,  to  assess 
at  its  actual  value  the  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock  of  said  rail- 
road company.  In  each  of  said  years  this 
property  was  assessed  by  said  board  at  $2.- 
600  per  mile.  This,  according  to  the  testi- 
mony, Is  only  about  one-eighth  of  its  actual 
value,  or  of  what  it  would  cost  to  reproduce 
it  The  farm  lands  of  Cass  county,  in  which 
the  city  of  Fargo  Is  situated,  were  assessed 
during  said  years  at  about  one-half  what 
witnesses  swear  they  are  worth.  Do  these 
facts  render  the  assessment  absolutely  void, 
and  the  taxes  based  tbereon  illegal?  It  will 
be  at  once  perceived  that  these  objections 
urged  against  the  taxes  are  vei^  far-reaching. 
If  sustained  in  their  entirety,  they  must 
invalidate  the  taxes  for  the  years  In  question, 
not  only  in  the  city  of  Fargo  and  county  of 
Cass,  but  throughout  the  entire  state.  This 
would-  result  in  such  a  flood  of  litigation, 
Buch  disturbance  of  titles,  and  such  confu- 
sion and  chaos  in  the  public  revenues,  that; 
unless  forced  thereto  by  well-settled  and  plain 
rules  of  law,  we  should  hesitate  long  before 
adoprting  a  ruling  that  Involves  such  on- 
fortunate  results.  Taxation  Is,  at  its  best, 
one  of  the  most  fruitful  sources  of  litigatloo 
known  to  the  law.  It  is  a  proceeding  in 
Invitum,  and  one  which  the  average  taxpay- 
er seems  to  feel  in  duty  bound  to  defeat  when 
possible  States,  counties,  and  municipali- 
ties can  be  sustained  only  by  the  expenditure 
of  a  certain  amount  of  revenue.  This  rev- 
enue can  be  obtained  only  through  the  ex- 
ercise of  the  sovereign  power  of  taxation.  To 
obtain  this  necessary  revenue,  the  state  del- 
egates to  the  various  counties  and  municipal- 
ities this  sovereign  power.  It  necessarily  fol- 
lows that  many  men  participate  In  the  ex- 
ercise of  this  power,— men  of  widely-variant 
minds,  and  men  subject  to  those  frailties  of 
judgment  from  which  no  man  Is  entirely  ex- 
empt. Uniformity  of  taxation  is  demanded 
by  that  section  of  our  constitution  (sectioD 
17C)  which  declares  that  "laws  shall  be  pass- 
ed taxing  by  uniform  rule  all  property  ac- 
cording to  its  true  value  in  money."  It  has 
ever  been  the  aim  of  the  legislature  to  realize 
this  universal  demand  of  constitutional  law. 
Nevertheless,  absolute  uniformity  and  equal- 
ity in  taxation  has  ever  remained  a  Uto- 
pian project, — accessible  in  theory,  but  never 
reached  in  practice.  Inequalities  and  injus- 
tice in  taxation,  more  or  less  pronounced,  al- 
ways have  existed,  and,  from  the  necci«sl- 
tles  of  the  cause,  it  would  seem  that  they 
must  exist  But  this  has  not  generally  been 
supposed  sufficient  to  invalidate  a  tax.  If 
it  were,  the  collection  of  revenue  would  in- 
stantly and  permanently  cease.  Long  before- 
the  courts  ruled  upon  the  subject  the  com- 
mon sense  of  mankind  united  in  declarinic 
that  it  were  better  that  the  individual  sbooM 
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suffer  the  slight  Injustice,  rather  than  that 
the  wheels  of  goTemment  should  stop.  But 
that  a  tax  may  be  invalidated  by  reason  of 
matters  connected  with  the  assessment  and 
levy  la  an  undisputed  proposition.  It  re- 
mainst  then,  to  determine  in  this  case  wheth- 
er the  matters  complained  of  do  or  do  not  In- 
ralidate  the  tax  In  this  case,  for  It  Is  conced- 
ed that  plaintiff  must  fail  In  the  action  unless 
the  taxes  for  which  his  lands  were  sold  were 
roid.  And,  in  discussing  this  question,  we 
repeat  what  we  said  in  Farrington  v.  Invest- 
ment Co.,  1  N.  D.  102,  40  N.  W.  193:  "Re- 
spondent attacks  the  validity  of  the  tax,  and 
the  burden  la  opon  him  to  establish  its  inval- 
idity; and  It  Is  not  enough,  for  the  purposes 
of  this  case,  that  the  court  cannot  be  able  to 
say  from  the  evidence  that  the  tax  is  valid. 
The  presumption  is  that  the  tax  is  valid,  and 
this  presumption  necessarily  extends  to  every 
act  upon  which  the  tax  in  any  measure  de- 
pends. The  court  must  be  able,  upon  the 
evidence,  to  pronounce  judgment  against  Its 
validity."    Bee  cases  cited. 

The  first  attaclc  in  this  case  is  directed 
against  the  assessment  The  assessor  is  the 
person  who  imtlates  the  tax  proceedings.  An 
assessment  is  absolutely  necessary  to  any  val- 
id tax.  The  law  requires  the  assessor  to  as- 
sess all  property  not  by  law  exempt  from  tax- 
ation, and  to  assess  it  at  its  actual  value. 
Necessarily,  in  this  process,  two  things  are 
left  to  the  judgment  of  the  assessor:  He  must 
Hy  primarily  what  is  the  actual  value  of  the 
property.  To  do  this  with  any  approach  to 
aocniacy  requires  broad  knowledge,  extended 
experience,  and  exodlent  judgment  He  must 
also  say  whether  or  not  any  given  piece  of 
property  belongs  to  any  of  the  classes  which 
are  by  law  exempt  Simple  as  this  may  ap- 
pear. It  Is  often  a  difficult  and  delicate  tasic 
The  law  exempts  from  taxation  all  property 
of  the  United  States,  of  the  state,  and  of  the 
eonnty  and  municipal  cori>orations;  also  all 
ixtiperty  used  exclusively  for  school,  religious, 
cemetery,  or  charitable  purposes.  To  fix  the 
title  of  property,  or  declare  the  use  to  which 
It  to  exdoslTely  devoted,  requires  the  highest 
order  of  judgment  and  often  a  considerable 
knowledge  of  law.  But  the  duty  of  deciding 
these  matters  must  be  lodged  somewhere,  and 
the  legislature  has  seen  proper  to  lodge  It  pri- 
marily with  the  assessor.  And  in  deciding 
these  matters  the  assessor  acts  as  a  judicial 
tffioer.  See  Farrlngton  v.  Investment  Co.,  su- 
pra, and  anthorltles  cited;  also  Tyler  v.  Cass 
Co.,  1  N.  D.  369-383,  48  N.  W.  232,  234. 
Tills  being  true,  and  the  determinations  of  the 
issessor  being  hi  the  nature  of  Judgments,  it 
Is  fundamental  that  errors  and  mistakes  of 
jodgmeot  while  acting  within  his  jurisdiction 
do  not  Invalidate  the  assessment  This  very 
qoestion  of  undervaluation  and  omission  from 
the  assessment  roll  has  frequently  been  before 
the  courts,  and,  unless  accompanied  by  fraud 
dtbo'  In  fact  or  law,  we  find  no  case,  save 
In  Wisconsin,  where  It  has  ever  been  held 
to  boraUdate  the  tax.     In  Dillingham  v.  Snow, 


5  Mass.  547  (decided  in  1809),  the  court,  In  an 
opinion  by  Chief  Justice  Parsons,  ruled  the 
jxilDt  squarely.  Tlie  action  was  trespass 
against  the  assessors  by  one  whose  property 
had  been  seized  for  taxes.  It  was  shown 
that  the  assessors  had  purposely  omitted  the 
real  estate  of  nonresidents  from  the  assess- 
ment roil.  The  court  held  that  there  was  no 
authority  for  so  doing,  and  that  it  was  a  viola- 
tion of  a  statutory  provision.  It  is  then  said, 
"The  last  question  is  whether,  in  consequence 
of  this  irregularity,  the  assessment  complained 
of  Is  void,  and  the  assessors  answerable  in  this 
action  as  trespassers  with  force  and  arms." 
It  will  be  noticed  that  the  Uabillty  of  the  as- 
sessor is  made  to  turn  upon  the  single  point  of 
the  validity  of  the  assessment  The  learned 
jurist,  among  other  remarks  exceedingly  per- 
tinent to  this  case,  says:  "It  deserves  great 
consideration  before  we  decide  that  the  assess- 
ment, through  an  error  in  judgment  or  mistake 
of  the  assessors,  is  void,  so  that  no  part  of 
it  can  be  collected."  And  again:  "Now,  when 
Judicial  officers,  deriving  their  authority  from 
the  law,  mistake  or  err  in  the  execution  of 
their  authority,  in  a  case  clearly  within  their 
jurisdiction,  which  they  have  not  exceeded,  we 
know  of  no  law  declaring  them  to  be  trespass- 
ers vi  et  armis.  If  the  law  were  otherwise 
respecting  assessors,  who,  when  chosen  are 
compelled  to  serve  or  pay  a  fine,  hard  Indeed 
would  be  their  case.  But  the  same  law  must 
apply  to  them  as  to  Inferior  Judicial  officers." 
And  In  conclusion:  "But  we  are  all  satisfied 
that  for  an  error  In  judgment  committed  by 
the  assessors,  in  omitting  to  assess  some  taxa- 
ble estate,  they  are  not  answerable  as  tres- 
passers with  force  and  arms."  Merrltt  v.  Kar- 
ris, 22  111.  303,  was  a  case  where  taxable  prop- 
erty had  been  omitted  from  the  assessment  roll, 
and  it  was  urged  that  the  tax  was  void  be- 
cause the  assessment  was  a  violation  of  their 
constitutional  provisions  requiring  uniformity 
of  taxation.  But  the  court  refused  to  enter- 
tain the  thought  that  the  constitution  makers 
ever  intended  that  the  omission  of  the  taxable 
property  by  an  assessor  should  Invalidate  the 
entire  tax,  and  thus  defeat  the  collection  of  all 
revenues  for  the  year.  Indeed,  there  is  an  inti- 
mation in  that  cose  that  the  only  remedy  of  the 
taxpayer,  even  for  a  corrupt  omission  by  the 
assessor,  would  be  a  personal  action  against 
the  derelict  officer.  This  case  was  expressly 
approved  In  Dunliam  v.  City  of  Chicago,  55  111. 
357,  and  Spencer  v.  People,  68  111.  510.  The 
case  of  Albany  and  West  Stockbrldge  R.  Co.  ' 
V.  Town  of  Canaan,  16  Barb.  244,  while  a  case 
of  overvaluation,  yet  the  plenary  power  of  the 
assessor  acting  within  bis  jurisdiction  is  fully 
recognbed.  Says  the  court:  "Though  It  could  be 
demonstrated  that  the  assessors  had  erred,  and 
that  egreglously,  in  this  judgment  no  tribunal 
has  been  endowed  with  power  to  correct  such 
error.  Uke  the  verdict  of  a  jury,  If  founded  oa 
correct  principles  it  must  stand,  however  much 
its  conclusions  may  surprise  us."  In  Williams 
V.  Inhabitants  of  School  Diat  No.  1,  21  Pick. 
75,  the  assessors  Intentionally  omitted  to  tax 
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one  of  the  Inhabitants  of  the  district;  and  the 
court,  through  Chief  Justice  Shaw,  said:  "If 
this  was  doue  through  error  of  Judgment,  or 
any  error  or  mistake  of  the  law  hi  this  re- 
spect, it  does  not  hivalldate  the  whole  tax. 
The  case  shows  nothing  more."  F^om  the 
case  of  People  ▼.  McCreerr,  31  OaL  432,  we 
quote  one  of  the  beadnotes:  "Tte  omission  of 
an  assessor  to  assess  certain  parcels  of  prop- 
erty subject  thereto,  whether  arlshig  from  a 
misapprehension  of  the  law,  or  l>y  giving  ef- 
fect to  TOld  proTlsions  of  statute,  («  a  mis- 
take of  fact,  will  not  inralidate  his  general 
assessment  list"  The  case  of  Van  Deventer 
V.  Long  Island  City,  139  N.  Y.  133,  34  N.  E. 
775,  iB  very  much  in  point  upon  the  question 
of  the  legality  of  this  assessment  That  ac- 
tion, Uke  this,  was  brought  to  set  aside  tax 
sales  running  through  a  number  of  years, 
and  on  the  ground  that  in  each  of  said  years 
a  Urge  amount  of  taxable  real  estate  In  the 
city  had  been  Intentionally  omitted  from  the 
assessment  roll.  But  the  court  said:  "The 
assessors  In  making  the  assessments  acted 
Judicially,  and  if  they  omitted  any  property 
from  the  assessment  rolls,  either  by  mistake 
or  design,  the  entire  assessments  are  not 
thereby  rendered  invalid.  An  assessment  roll 
Is  in  the  nature  of  a  Judgment  and  It  was  nev- 
er heard  that  a  Judgment  rendered  by  an  offi- 
cer exercising  Judicial  functions  was  void  be- 
cause, by  a  mistake  or  design,  he  bad  made  it 
too  large  or  too  small,  in  a  case  where  he  had 
the  Jurisdiction,  and  acted  within  his  Jurisdic- 
tion." See,  also,  Henry  v.  Town  of  Chester,  15 
Vt  460;  Spear  r.  Town  of  Braintree,  24  Vt  414; 
State  V.  Piatt,  24  N.  J.  Law,  108-120;  Insur- 
ance Co.  V.  Yard,  17  Pa.  St.  331-339;  Wat- 
son T.  Inhabitants  of  Princeton,  4  Mete. 
(Mass.)  099;  Muscatine  v.  Mississippi  &  M. 
R.  Co.,  Fed.  Caa.  No.  9,971. 

To  our  mind,  the  reasoning  of  the  forego- 
ing cases  is  unassailable,  and  they  furnish 
us  ample  authority  for  holding  that  any  er- 
ror of  Judgment  upon  the  part  of  an  assess- 
or in  fixing  the  value  of  property  for  taxa- 
tion, however  great,  If  not  such  as  to  show 
fraud  on  his  part  will  not  invalidate  his  en- 
tire assessment;  nor  will  an  omission  of  tax- 
able property  from  the  assessment  roll, 
whether  arising  from  Inadvertence  or  de- 
sign, through  a  mistake  of  fact  or  law,  in- 
validate such  assessment.  We  are  aware 
that  in  Wisconsin  this  doctrine  is  not  ad- 
.  mitted  to  the  extent  stated.  In  that  state 
the  cases  are  largely  based  upon  the  opinion 
In  Weeks  v.  City  of  Milwaukee,  10  Wis.  242. 
In  that  case  valuable  property  (a  large  ho- 
tel) was  omitted  from  the  assessment  roll, 
not  because  there  was  any  pretense  that  It 
was  exempt  under  any  state  law,  but  be- 
cause the  city  council,  deeming  the  hotel  an 
advantage  to  the  city,  had  directed  that  It 
be  omitted.  This  was  held  to  Invalidate  the 
entire  assessment.  But  even  there  we  find 
In  the  opinion  this  language,  on  page  264: 
'"Omissions  of  this  character,  arising  from 
mistakes  of  fact  erroneous  computations. 


or  errors  of  Judgment  on  the  part  of  those  to 
whom  the  execution  of  the  taxing  liiws  is 
entrusted,  do  not  necessarily  vitiate  the 
M-hole  tax."  But  in  Kneeland  v.  City  of  Mil- 
waukee, 16  Wis.  454,  and  Hersey  r.  Supervis- 
ors, 16  Wis.  19S,  and  Johnston  v.  City  of 
Oshkosh,  65  Wis.  473,  27  N.  W.  320,  the 
able  supreme  court  of  that  state  distinctly 
held  that  the  assessor,  in  omitting  from  the 
roll  property  which  he  believed  to  be  by  law 
exempt  vitiated  the  entire  tax,  notwith- 
standing the  good  faith  of  the  assessor. 
These  cases  are  greatly  relied  upon  by  re- 
spondent But  we  think  the  application  of 
such  a  doctrine  to  Judicial  <^cers  is  attend- 
ed with  great  danger.  We  know  of  no  in- 
stance of  its  application  to  any  other  Judi- 
cial officer,  and  we  know  of  no  reason  why 
assessors  should  be  made  an  exception.  The 
great  weight  of  authority  is  against  it 

We  do  not  In  this  opinion,  discuss  the 
question  of  the  effect  upon  the  assessment 
of  fraud  in  law  or  fraud  in  fact  upon  the 
part  of  the  assessor,  because  we  do  not 
deem  such  a  question  Involved.  There  is  an 
allegation  of  fraud  in  the  pleadings,  but  it 
is  entirely  nnsustalned  by  the  proof.  We 
will  briefly  refer  to  the  testimony,  in  order 
to  show  that  this  case  comes  clearly  within 
the  principles  we  have  announced:  The 
same  party  was  assessor  In  the  city  of  Fargo 
during  all  the  years  in  question,  and  for  sev- 
eral years  prior  thereto.  He  gave  some  gen- 
eral testimony  as  follows:  "In  these  various 
years,  when  assessing  property  in  the  city 
of  Fargo,  and  those  places  over  which  I  bad 
Jurisdiction,  I  assessed  the  entire  property 
of  the  city  equitably,  and  on  the  same  basis 
of  valuation,  and  according  to  a  true  and  a 
fair  valuation  thereof,  as  I  understood  it." 
And  again:  "I  state  that  there  was  never 
any  property  intentionally  omitted  from  my 
assessment  roll;  that  is,  property  which  I 
regarded  as  taxable  property.  The  county 
auditor  makes  the  assessment  roll,  and, 
where  I  have  not  put  values  against  his  de- 
scriptions, it  Is  because,  to  the  best  of  my 
knowledge,  that  the  property  is  exempt  un- 
der the  law."  Concerning  the  Columbia  Ho- 
tel, he  testified  that  he  assessed  the  lots  the 
same  as  other  lots  in  the  neighborhood,  and, 
when  It  was  first  completed,  assessed  the 
building  at  $30,000.  This  the  board  of  equal- 
isation, on  application  of  the  hotel  company, 
reduced.  Subsequently,  in  fixing  the  value, 
he  took  Into  consideration  the  fact  that  it 
was  not  paying  property.  The  assessment 
was  probably  too  low,  but  It  was  a  clear  er- 
ror of  Judgment  upon  the  part  of  the  assess- 
or. Concerning  the  property  of  the  North- 
ern Pacific  Railroad  Company,  outside  the 
limits  of  the  right  of  way,  it  appears  that 
in  18S8  the  assessor  assessed  this  property, 
and  the  attorney  for  the  company  appeared 
before  the  board  of  equalization,  and  had 
the  assessment  annulled  on  the  ground  that 
it  was  not  liable  to  taxation,  by  reason  of 
the  law  taxing  railroad  companies  on  gross 
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earnlogs.  Therenpon  the  assessor  deemed 
bucta  property  exempt  for  that  reason,  and 
did  not  assess  the  same.  The  eyldence  need 
not  have  gone  to  that  length.  We  quote 
agiln  from  Van  Deventer  t.  Long  Island  City, 
supra:  "While  it  was  fonnd  by  the  trial 
Judge  that  the  assessors  Intentionally  and 
poriwaely  omitted  to  assess  the  real  estate, 
it  was  not  found  that  they  made  the  omis- 
sion knowing  that  the  real  estate  was  liable 
10  assessment  and  taxation.  It  was  a  legiti- 
mate Inference,  under  the  facts  found,  that 
the  assessment  was  omitted  by  the  assess- 
ors. In  the  exercise  of  their  Judgment,  under 
the  belief  that  the  real  estate  thus  situated 
was  not  liable  to  taxation."  This  disposes 
of  tlie  attack  upon  the  assessments  of  the 
dty  assessor.  Bat  it  is  alleged  that  farming 
lands  In  Cass  county  were  assessed  only  at 
96  and  a  fraction  per  acre,  while  they  were 
worth  $10,  and  witnesses  swear  that  they 
were  worth  the  latter  sum,  or  more.  The 
witnesses  differ  in  their  esdmate,  clearly 
showing  that  It  Is  a  matter  of  opinion,  and 
there  Is  nothing  whatever  In  the  case  Indi- 
cating In  any  way  that  the  assessment  made 
by  tlie  assessor  did  not  represent  his  honest 
Judgment  as  to  valuation;  and  when  we  re- 
member that  his  assessment,  without  mate- 
rial alteration,  passed  the  scnittuy  of  both 
the  county  and  state  boards  of  equalization, 
whose  sworn  duty  It  Is  to  raise  the  property 
to  Its  true  value.  If  undervalued,  we  find 
that  the  Judgment  of  the  assessor  had  fair 
support,  although  It  needs  none  for  the  pur- 
poses of  this  case. 

There  remains  yet  to  be  considered  the  as- 
sessment made  by  the  state  board  of  equaliza- 
tion upon  the  main  line  of  the  Northern  Pacific 
Railroad,  and.  In  considering  this  question,  we 
must  keep  constantly  In  mind  the  fact  that  the 
taxes  are  presumed  to  be  valid,  and  the  bur- 
den rests  upon  the  respondent  to  establish  their 
Invalidity.  This  he  claims  he  has  done,  by 
showing  that  the  valuation,  as  fixed,  does  not 
rcpresoit  the  Judgment  of  the  board  as  to  the 
actual  value  of  the  property.  This  claim  is 
based  upon  the  record  of  the  proceedings  of 
Che  said  board,  as  Introduced  In  evidence. 
During  the  sessions  of  said  board  each  year, 
there  was  Introduced  and  passed  a  resolution; 
the  wording  being  the  same  in  each  Instance, 
except  the  year  named.  We  quote  the  pre- 
amble to  the  resolution:  "Whereas,  there  Is  a 
t|ue«tion  as  to  the  legal  right  of  the  state  of 
North  Dakota  to  assess  the  right  of  way  of 
the  main  line  of  the  Northern  Pacific  Railroad 
Compapy  for  taxation,  and.  In  order  to  com- 
promise and  secure  the  collection  of  taxes  up- 
on such  rl^t  of  way  for  the  year  1891  with- 
out litlgatloa.  It  Is  deemed  advisable  to  assess 
such  main  line  at  less  than.  In  the  Judgment 
of  this  board,  should  otherwise  be  assessed,  re- 
solved," etc.  It  may  fairly  be  claimed  for  this 
preamble  that  it  shows  tliat  the  valuation  fixed 
apoo  the  property  was'  less,  in  the  Judgment  ctf 
the  board,  than  the  actual  value  of  the  pn^ 
«Tty.     But  there  was  another  question  Involv- 


ed,—a  question  whkh  the  board  of  equaliza- 
tion, sitting  as  a  board  of  assessors,  was  bound 
to  consider,— and  that  was  whether  or  not  the 
property  could  be  taxed  by  the  state  of  North 
Dakota.  It  Is  mattw  of  notorious  knowledge 
In  this  state  that  that  question  arises  on  the 
language  contained  in  the  original  charter  of 
the  Northern  Pacific  Railroad  Company,  as 
granted  by  the  United  States.  That  charter 
was  granted  In  1864,  long  before  the  state  of 
North  Dakota  was  carved  out  of  the  territory  of 
Dakota,  and  It  contains  this  language:  "That 
the  right  of  way  through  the  public  lands  be 
and  the  same  Is  hereby  granted  to  the  said 
Northern  Pacific  Railroad  Company,  Its  succes- 
sors and  assigns,  for  the  construction  of  a  rail- 
road and  telegraph  as  proposed.  •  •  •  Said 
way  is  granted  to  said  railroad  to  the  extent  of 
two  hundred  feet  In  width  on  each  side  of  said 
railroad  where  It  may  pass  through  the  public 
domain.  Including  all  necessary  ground  for  sta- 
tion buildings,  workshops,  depots,  max:hlne 
shops  and  switches,  side  tracks,  turntables  and 
water  stations;  and  the  right  of  way  shall  be 
exempt  from  taxation  within  the  territories  of 
the  United  States."  13  Stat.  367.  A  casual 
reading  of  this  language  shows  that  the  right 
of  the  state  of  Nortii  Dakota  to  tax  the  right 
of  way  of  the  Northern  Pacific  Railroad  Com- 
pany Is  Indeed  In  doubt  It  Is  a  question  of 
greatest  Importance  to  this  state,  and  In  the 
condition  of  this  record,  and,  with  the  parties 
here  before  us.  It  would  be  highly  Improper  for 
this  court  to.  In  any  measure,  intimate  an 
opinion  on  this  subject.  We  do  not  do  so.  But 
we  do  say  that  if  the  preamble  quoted,  or  If  this 
record  as  a  whole,  established  It  as  a  fact 
that, '  In  the  Judgment  of  the  board,  the  state 
of  North  Dakota  had  the  right  to  tax  this 
property,  then,  Indeed,  the  validity  of  this  entire 
tax  would  be  a  grave  question,  and  one  upon 
which  we  find  no  authority.  We  must  be  per- 
mitted to  doubt  the  power  of  any  board  of  as- 
sesHors  to  compromise  and  fritter  away  public 
rights  which  they  believe  to  exist.  But  the 
record  In  this  cose  does  not  show  that  such 
was  the  Judgment  of  the  board,  nor  have  we  a. 
right  to  presume  that  such  was  their  Judgment, 
because  that  requires  us  to  presume  that  th^ 
did,  or  attempted  to  do,  an  unlawful  thing. 
Rather,  It  Is  our  duty.  In  the  support  of  this 
tax.  to  presume  that  this  low  valuation  was 
fixed  because.  In  the  Judgment  of  the  board, 
the  property  was  exempt  from  taxation.  Nor 
Is  this  presumption  Inconsistent  with  the  fact 
that  the  board  placed  a  valuation  on  the  prop- 
arty.  They  were  the  agents  of  the  state  char- 
ged with  the  duty  of  providing  revenue  for  the 
state;  anxious  to  make  that  revenue  as  ample 
as  could  reasMiably  be  done.  If  the  board 
knew— and  the  preamble  clearly  Indicates  that 
It  did  know— that  the  railroad  company,  In  the 
uncertainty  surrounding  the  question,  was  will- 
ing to  pay  something  rather  than  litigate,  the 
board  might  readily  conclude  that  Its  duty  to 
the  state  required  It  to  assess  the  railroad  prop- 
erty to  the  last  farthing  that  could  be  collected 
without  forcing  a  litigation  that  might  demon- 
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atrate  that  the  railroad  company  was  not  re- 
quired to  pay  anything.  Upon  that  theory,  U 
thereby  It  injured  anybody,  it  was  the  rail- 
road company;  and,  to  the  extent  that  It  In- 
jured the  railroad  company,  it  benefited  all 
the  other  taxpayers  of  the  state,  including  re- 
spondeat, and  they  could  not  be  heard  to  ob- 
ject to  such  action.  Respondent  failed  to 
prove  that  the  assessment  of  the  railroad 
company  was  invalid. 

Respondent  also  pleads  that  there  was  no 
valid  levy  of  taxes  for  the  years  included  in 
the  tax  sales,  and  in  this  court  he  urges  that 
the  evidence  supports  the  allegation.  The 
flrst  attack  is  upon  the  state  levy  for  the  year 
1890.  Section  48,  c.  132,  Laws  1890,  which 
went  into  effect  March  11,  1800,  provided  that 
the  state  tax  should  be  levied  by  the  legisla- 
tive assembly.  The  legislature  that  passed 
that  act  levied  no  tax  whatever  for  the  year 
1890.  That  was  our  first  year  of  statehood. 
Prior  thereto  the  territorial  tax  had  been  lev- 
led  by  the  territorial  board  of  equalization. 
Comp.  Lavra,  t  1588.  When  the  state  board 
of  equalization— which  succeeded  to  the  gen- 
eral duties  of  the  territorial  board— met  In  Au- 
gust, 1890,  it  proceeded  to  levy  a  state  tax 
within  the  limit  prescribed  by  law.  The  coun- 
ties were  notified  of  the  tax  so  levied,  and  It 
was  carried  out  on  the  tax  lists.  When  the 
legislature  convened  In  1891,  it  proceeded  by 
chapter  104  of  the  laws  of  that  session  to  le- 
galize the  tax  so  levied  by  the  state  board  of 
equalization,  and  declare  It  as  valid  for  all 
Intents  and  purposes  as  If  made  by  the  legisla- 
tive assembly  as  provided  by  law.  The  state 
had  a  right  to  levy  a  tax.  The  levy  thus 
sought  to  be  Invalidated  was  one  that  the 
legislature  might  originally  have  made,  or 
might  have  authorized  the  board  of  equaliza- 
tion to  make.  Clearly,  under  the  authorities, 
the  legislature  could  cure  this  defective  levy. 
See  Desty,  Tax'n,  617,  618,  and  the  cases  cit- 
ed; Cooley,  Tax'n,  300,  note  2.  It  may  be 
proper  to  add  that  chapter  106,  Laws  1891,  re- 
moved the  duty  of  levying  the  state  tax  from 
the  legislature,  and  placed  it  again  upon  the 
board  of  equalization. 

The  validity  of  the  levy  made  by  the  county 
commissioners  of  Cass  county  in  each  of  said 
years  is  denied.  This  denial  Is  based  upon 
an  alleged  failure  of  the  board  to  comply  with 
the  provisions  of  said  section  48  of  the  reve- 
nue law  of  1890.  That  section  provides  that 
the  county  tax  shall  be  levied  by  the  county 
commissioners  at  the  July  meeting  in  each 
year,  and  that  "such  taxes  shall  be  based  upon 
an  itemized  statement  of  the  county  expenses 
for  the  ensuing  year,  which  statement  shall 
be  included  in  the  published  proceedings  of 
the  board,"  etc.  It  Is  claimed  that  the  levy 
was  not  based  upon  the  required  statement. 
To  establish  this  claim,  the  respondent  intro- 
duced In  evidence  the  record  of  the  levy  made 
by  the  county  commissioners  each  year.  This 
record  shows  that  in  each  of  said  years  the 
county  levy  was  made  by  resolution  duly 
passed,   which  embraced  a  levy  of  specific 


amounts  for  some  17  different  and  specific 
purposes,  all  of  which  were  ordinary  and  le- 
gitimate county  expenses.  We  note  some  of 
them: 

For  interest  and  sinking  fond $22,000 

For  roads  and  bridges QOO 

For  district  court 10.000 

For  justice  court 3,000 

For  comity  Jail   1,500 

The  entire  levy  is  thus  Itemized,  and  a  spe- 
cific amount  levied  for  each  Item.  No  part 
of  the  proceedings  of  the  county  board  is  of- 
fered in  evidence,  save  the  offer  and  adoption 
of  this  resolution;  and  the  auditor  certifies 
that  the  same  is  a  true  copy  of  the  tax  levy, 
as  the  same  appeare  in  the  record  of  the  pro- 
ceedings of  the  coimty  commissioners.  We 
fully  agree  with  counsel  that  under  the  laws 
it  was  mandatory  upon  the  commissioners  to 
make  an  itemized  statement  of  the  county  ex- 
penses for  the  ensuing  year,  and  that  such 
statement  should  be  made  a  part  of  the  rec- 
ord of  their  official  proceedings.  In  the  Judg- 
ment of  my  associates,  the  evidence  Intro- 
duced affirmatively  establishes  the  fact  that 
this  was  done.  The  law  requires  no  particu- 
lar form  for  this  statement,— no  particular 
manner  In  which  It  should  be  made.  The  rec- 
ord shows  a  particular  amount  designated  for 
each  item  of  county  expenses  for  the  ensuing 
year.  This  being,  in  substance,  what  the  law 
requires,  and  all  that  It  requires,  it  is  imma- 
terial in  what  form  or  connection  it  may  be 
found  in  the  record,  so  long  as  the  law  is  si- 
lent upon  those  points.  Said  section  48  re- 
quires the  taxes  to  be"  levied  in  "specific 
amounts."  But  such  taxes  must  be  "baaed 
upon  an  Itemized  statement  of  county  ex- 
penses for  the  ensuing  year."  The  specific 
amounts  must  correspond  with  the  itemized 
statement  Hence,  It  is  not  necessary  that 
the  figures  be  duplicated  in  the  commissioner's 
record.  Appearing  once  therein  in  the  form 
required  by  law,  showing  clearly  the  amount 
which  the  commissioners  Intend  shall  be  ex- 
pended for  each  item  of  county  expenses  for 
the  ensuing  year.  It  In  no  manner  impairs 
their  identity  as  an  itemized  statement  that 
the  same  figures  designate  the  amount  of 
the  levy  for  such  purposes  for  the  ensuing 
year.  For  these  reasons  my  associates  con- 
clude that  the  respondent  failed  in  his  attack 
upon  the  county  levy.  I  fully  concur  in  this 
conclusion,  but  prefer  to  base  my  Judgment, 
not  on  the  ground  that  the  record  affirmative- 
ly shows  that  the  levy  was  good,  but  upon  tbe 
ground  that  tbe  record  does  not  show  that  the 
levy  was  bad.  In  other  words,  respondent 
failed  to  overcome  the  legal  presumption  that 
the  levy  was  valid.  While  the  levy  must  be 
based  upon  an  itemized  statement,  such  state- 
ment is  no  part  of  the  levy.  The  two  things 
are  entirely  distinct  They  need  not  be  made 
at  tbe  same  dtting,  or  at  the  same  session. 
The  only  part  of  the  commissioners*  record 
here  introduced  pertains  to  one  sitting,  and  t» 
the  levy  proper.  I  find  nothing  to  negative 
the  idea  that  a  complete  and  technical  item- 
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ized  statement  of  county  expenses  for  the  ea- 
suing  fiscal  year  may  not  be  found  elsewbeie 
In  thetr  records. 

Hie  next  attack  on  the  levy  to  be  found  in 
the  record  is  that  made  npon  the  levy  of  the 
city  taxes  during  the  years  in  question.  The 
city  of  Forgo  is,  and  was  during  said  years, 
acting  under  the  general  city  incorporation 
law,  being  sections  844  to  1021,  incIuslTe, 
of  tbe  Compiled  Laws.  Section  880  requires 
that  "the  yeas  and  nays  shall  be  taken  upon 
the  passage  of  all  ordinances  and  upon  all 
propositions  to  create  any  liability  against 
tbe  city  or  for  the  appropriation  and  expendi- 
ture of  its  money."  It  is  urged  that  In  mak- 
ing tbe  city  levy  the  yeas  and  nays  were  not 
taken,  and  tbe  record  of  the  city  council  is 
introduced  to  prove  It.  The  record  shows 
that  tbe  yeas  and  nays  were  called,  but  it 
does  not  show  who  voted  "Aye,"  or  who  vot- 
ed "Nay."  It  simply  says,  "Passed  by  an 
aye  and  nay  vote,  all  voting  'Aye.'  "  We 
will  assume  that  the  law  requires  in  the 
cases  specified  that  tiie  yeas  and  nays  shall 
be  entered  at  large  in  the  Journal.  Still  we 
think  this  attack  must  fall  also.  There  are 
three  dasses  of  cases  where  the  statute  re- 
quires ttaat  tbe  yeas  and  nays  shall  be  takeh: 
First,  upon  the  passage  of  all  ordinances;  sec- 
ond, upon  all  propositions  to  create  any  lia- 
bility against  the  city;  and,  third,  upou  all 
propositions  for  the  appropriation  or  expendi- 
ture of  the  money  of  the  city.  That  a  tax 
levy  Is  not  a  proposition  to  create  any  lia- 
bility against  the  city,  or  for  the  appropria- 
tion or  expenditure  of  its  money,  is  too  clear 
for  discussion.  Is  It  an  ordinance?  Black 
defines  an  "ordinance"  to  be:  "A  rule  es- 
tablished by  authority;  a  permanent  rule  of 
action;  a  law  or  statute."  See  Black,  Law 
Diet  In  DilL  Mun.  Corp.  {  307  (4th  Ed.),  it 
is  said  that  in  this  county  the  word  is  "lim- 
ited in  Its  application  to  the  acts  or  regula- 
tions, in  the  nature  of  local  laws,  passed  by 
the  proper  assembly  or  governing  body  of  the 
corporation."  In  Citizens'  Gas  &  Min.  Co. 
v.  Town  of  Elwood,  114  Ind.  332,  10  N.  E. 
626,  Judge  Elliot  says,  "It  means  a  local 
law  prescribing  a  general  and  penpanent 
rule."  A  tax  levy  comes  within  none  of 
these  definitions.  It  Is  not  a  law,— not  a  rule 
of  action.  It  has  no  permanency.  Once  act- 
ed upon,  it  is  functus  officio.  It  carries  no 
command  to  the  public  generally.  It  Ir  not 
a  thing  that  can  be  violated.  It  has  no  single 
dement  of  what  is  generally  understood  to 
be  an  ordinance.  It  never  properly,  and  sel- 
dom in  fact,  assumes  the  form  or  name  of 
an  ordinance.  It  Is  generally  made  by  a  resolu- 
tion of  the  proper  body.  Such  was  the  case 
In  the  levies  under  consideration.  And  for 
tbe  passage  of  that  resolution  there  was  no 
statute  requiring  that  the  yeas  and  nays  be 
taken.  It  is  true  that  section  056,  Comp. 
Laws,  requires  the  city  council,  in  each  year, 
to  pass  an  ordinance  to  be  termed  the  "An- 
nual Ai^ropriation  Bill,"  but  the  levy  was 
not  based  on  this  ordinance.     Section  922, 


Comp.  Laws,  declares  that  the  city  tax  levy 
shall  be  "based  upon  estimates  furnished  by 
tbe  city  auditor  or  a  committee  of  tbe  city 
council,"  and  there  Is  no  complaint  that  this 
basis  was  lacking.  Possibly  these  remarks 
may  not  apply  to  the  levy  of  1893,  as  chapter 
83  of  tbe  Session  Laws  of  that  year  made 
some  changes  in  the  law  on  this  subject;  but, 
as  the  tax-sale  certificates  relied  upon  by  ap- 
pellants were  based  on  the  taxes  for  1890  and 
1892,  we  are  not  called  upon  to  further  no- 
tice the  levy  for  1893.  The  levies  upon  which 
the  certificates  were  based  were  good,  beyond 
question. 

Respondent  also  urges  that  tbe  sale  was  in- 
valid because  tbe  interest  and  penalty  char- 
ged against  tbe  property  was  1  per  cent,  too 
much.  Assuming  this  to  be  tbe  case,  we  are 
nevertheless  clear  that.  In  view  of  the  provi- 
sions of  sections  72  and  82  of  tbe  revenue  law 
of  1890  (chapter  132),  tbe  sale  was  not  there- 
by rendered  invalid.  Section  72,  in  terms,  de- 
clares that  no  tax  sale  shall  be  set  aside  or 
declared  Invalid  unless  for  certain  reasons 
therein  specified,  and  a  sale  for  an  excessive 
amount  Is  not  one  of  the  cases  so  specified. 
Section  82  vests  in  the  owner  of  tbe  fee  tbe 
right  to  obtain  from  tbe  auditor  a  warrant  on 
the  county  treasurer  for  any  amount  juild  In- 
to the  treasury  on  the  sale  of  any  piece  or  par- 
c^  of  land  for  taxes  in  excess  of  the  amount 
due  upon  such  piece  or  parcel  at  the  time 
of  tbe  sale.  If,  for  any  reason,  whether  be- 
cause tbe  purchaser  sees  fit  to  bid  more  than 
the  amount  of  the  tax,  or  because  tbe  au- 
ditor, in  settling,  makes  a  mistake  in  com- 
puting tbe  amount  due,  the  purchaser  pays 
more  than  the  amount  due  at  the  time  of 
the  sale  for  taxes  assessed  against  the  prop- 
erty, tbe  owner  can  call  upon  the  auditor  to 
give  him  a  warrant  upon  the  treasurer  for 
such  excess.  Should  tbe  auditor  fail  to  com- 
ply with  that  request,  in  a  proper  case  man- 
damus would  lie  to  compel  him  so  to  do.  It 
follows  that  no  injury  can  accrue  to  the  own- 
er from  the  sale  of  this  property  for  an 
amount  In  excess  of  the  taxes  due,  and  It  is 
therefore  entirely  reasonable  that  it  should 
be  provided  in  another  section  (section  72) 
that  such  a  sale  should  not  be  set  aside  as  in- 
valid. 

It  Is  also  urged  that  the  law  under  which 
such  sales  were  made  (section  70,  c.  132, 
Laws  1890)  is  void  because  it  provides  for  a 
sale  of  the  entire  tract,  and  there  is  no  pro- 
vision for  tbe  sale  of  any  fractional  part 
thereof.  We  are  not  pointed  to  any  constitu- 
tional provision  that  this  law  violates,  but 
we  are  cited  to  two  cases  in  Virginia  (Martin 
V.  Snowden,  18  Grat.  100,  and  Downey  Vv 
Nutt,  19  Grat.  59)  as  announcing  that  doc- 
trine. These  cases  both  arose  under  the  acts 
of  congress  for  the  collection  of  direct  taxes 
in  the  "Insurrectionary  districts"  during  tbe 
war  of  tbe  Rebellion,  and  the  point  Is  based 
npon  the  theory  that  the  federal  government 
Is  a  government  of  limited  powers,  having 
only  such  powers  as  are  expressly  delegated 
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to  it,  and  that  while  congress  has  power  to 
lay  and  collect  taxes,  and  power  to  pass  all 
laws  which  shall  be  necessary  and  proper  to 
carry  that  power  Into  execu^tlon,  yet  It  was 
not  necessary  that  the  whole  tract  should  be 
sold  in  order  to  collect  the  tax,  and  therefore, 
when  congress  so  directed,  it  was  exercising 
a  i>ower  that  had  not  been  delegated  to  It 
But,  of  course,  this  reasoning  has  no  appli- 
cation to  a  state  legislature.  We  think  the 
legislature  had  the  power  to  pass  the  act. 
Its  propriety  is  not  for  ns  to  consider. 

The  district  court  of  Cass  county  will  set 
aside  Its  Judgment  herein,  and  enter  Judg- 
ment dismissing  the  action,  with  costs  of 
both  courts  in  favor  of  appellant.  Reversed. 
All  concur. 

Un  Rehearing. 

(Nov.  10,  1896.) 

An  earnest  appeal  has  been  made  to  ns  to 
order  a  reargument  of  this  case.  We  do  not 
think  we  would  be  warranted  in  so  doing,  but 
it  is  proper  that  we  briefly  notice  some  of 
the  claims  put  forth  by  the  learned  counsel  in 
his  petition  for  a  rehearing. 

It  la  urged  that  this  Is  a  statutory  action, 
given  by  section  72  of  the  revenue  law  of 
1880,  and  that  under  that  statute  it  was  only 
necessary  for  the  plaintlfT  to  set  forth  his  rec- 
ord title,  and  that  thereupon  It  became  in- 
cumbent upon  defendant  to  affirmatively 
plead  his  title  under  the  tax  proceedings,  and 
that  the  burden  rested  upon  bim  to  establish 
the  validity  of  such  proceedings,  at  every 
step,  by  affirmative  proof.  In  this,  coimsel  is 
In  error.  Said  section  72  gives  no  right  of  ac- 
tion. A  careful  perusal  of  the  entire  section 
will  show  that  its  purpose  was  to  remove  the 
statutes  of  limitations  theretofore  existing 
against  the  several  actions  enumerated  in  the 
statutes.  True  it  is  that  under  section  5901, 
Rev.  Codes,  being  section  2^9,  Comp.  Laws, 
a  party  may  bring  an  action  to  determine 
conflicting  claims  to  real  estate.  In  which  he 
need  only  set  forth  his  title,  and  allege  that 
the  defendant  claims  an  estate  or  interest 
In  the  land.  To  this  challenge  the  defend- 
ant must  respond  by  setting  forth  the  basis 
of  his  estate  or  interest,  and,  of  course, 
the  burden  is  upon  bim  to  establish  his  af- 
firmative allegations.  But  this  procedure  was 
never  exclusive.  A  party  always  had  the 
right  to  bring  an  ordinary  action  in  equity  to 
remove  a  cloud  from  his  title,  and  in  that  form 
of  action  it  was  always  necessary  for  him  to 
aet  forth  the  matters  constituting  the  cloud, 
and  establish  their  illegality.  In  this  case 
plalntifT  chose  the  latter  method.  He  set 
forth  defendant's  claim  of  title,  and  set  forth 
in  detail  the  facts  which,  from  his  stand- 
point, tendered  such  claim  Invalid.  The  de- 
fendant might  content  himself  with  a  denial 
of  these  facts,  and  upon  the  trial  of  such  is- 
sue the  ordinary  rules  of  evidence  would  pre- 
vail. The  burden  was  upon  plaintUf,  and  the 
presumptions  agtiinst  him. 

Oomplaint  is  made  of  the  summary  manner  In 


which  the  opinion  disposes  of  the  Iriand  Park 
property.  We  think  it  Justified  by  the  record. 
But,  however  that  may  be,  we  cannot  accept 
the  evidence  of  the  assessor  as  to  the  value  of 
the  property  at  the  time  of  the  trial— years  after 
the  assessment — As  contradicting  his  evidence 
that  at  the  time  of  the  assessment  he  assessed 
all  property  at  what  be  deemed  Its  fair  and 
reasonable  value.  Nor  can  we  accept  his  tes- 
timony that  such  property  was  not  used  er- 
duslveiy  for  church  purposes  as  having  any 
bearing  upon  the  case.  If  the  board  of  equali- 
zation, In  remitting  the  taxes  on  the  property, 
honestly  believed  it  to  be  exempt  as  church 
property,— and  there  is  not  even  an  intima- 
tion to  the  contrary,— then,  clearly,  under  the 
authorities  cited  in  the  opinion,  theh:  mistake 
would  not  invalidate  the  tax. 

It  Is  again  urged  that  a  statute  whldi  au- 
thorizes a  sale  of  the  entire  tract,  when  not 
necessary  In  order  to  realize  a  sufficient  sum 
to  pay  the  taxes  and  charges.  Is  a  violatisn  of 
the  constitutional  provision  against  taking 
property  without  due  process  of  law.  This 
might  be  true,  if  the  statute  contained  no  pro- 
vision that  the  surplus  should  go  to  the  land- 
owner. When  a  statute  directs  that  only  so 
much  land  shall  be  sold  as  is  necessary  to  pay 
the  tax,  then  the  sale  of  an  entire  tract  without 
offering  a  part,  or  without  some  evidence  that 
the  sale  of  the  whole  was  necessary,  is  al- 
ways void.  8(»ne  of  the  cases  on  this  point 
will  be  found  collated  in  note  2,  Cooley, 
Tax'n,  p.  49B.  And  the  same  has  been  held 
where  the  statute  was  silent  as  to  the  amount 
to  be  sold.  See  cases  in  note  1,  same  volimie 
and  page.  But  a  statute  directing  the  sale 
of  the  entire  tract,  reserving  the  surplus  for 
the  landowner,  Is  expressly  recognized  by  Mr. 
Cooley  as  a  proper  method  for  saving  some- 
thing to  the  owner.  See  page  ^5.  This  has 
long  been  the  exclusive  method  in  many  of  the 
states,  and  no  case  has  been  found  to  ques- 
tion the  validity  of  such  a  statute,  save  the 
two  cases  In  Uratton  dted  in  the  opinion,  and 
which  are  confined  to  a  federal  statute.  Up- 
on the  point  that  the  sale  was  for  a  greater 
amount  than  was  legally  due  under  the  assess- 
ment and  levy,  the  opinion  was  prepared  upon 
the  theory  that  respondent's  contention  was 
correct  on  the  facts,  and  we  are  not  prepared 
to  recede  from  what  we  said  on  that  theory. 
But  a  close  Inspection  of  the  tax  lists  shows 
that  a  decision  of  the  point  was  not  neces- 
sary. The  sale  was  for  the  correct  amount, 
and  no  more. 

By  inadvertence  one  point  raised  in  the  case 
was  not  noticed  in  the  original  opinion.  In 
1S90  the  state  board  of  equalization,  after  equal- 
izing the  valuations  throughout  the  state,  adopt- 
ed a  motion,  duly  made,  to  raise  the  assessed 
valuation  of  all  real  estate  10  per  cent.  The 
motion  recited  that  It  was  "for  the  purpose  of 
raising  revenue  for  the  state."  '  This  language 
was  unfortimate,  In  that  it  subjected  the  board 
to  criticism  for  performing  an  act  which  it  had 
a  perfect  right  to  perform.  All  taxation  is  for 
the  purpose  of  raising  revenue.     The  statute  not 
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finly  gave  the  board  of  equaliBatlon  the  power, 
bat  It  made  It  the  absolut<>  duty  of  the  board, 
in  case  property  was  a8sef<8ed  below  Its  actual 
value,  to  iralse  the  asaessment  to  the  actual  val- 
natlon.  There  Is  no  suggestion  that  this  power 
was  exceeded.  Should  we  admit  that  a  wrong 
motlre  was  aasixned,  still  that  would  not  in- 
validate a  proceeding  strictly  enjoined  upon  the 
board  as  a  duty. 

Neither  in  the  brtefis  of  counsel  nor  In  the 
oral  argument  was  there  any  extended  discus- 
sion touching  the  validity  or  effect  of  the  so- 
called  curative  act  of  1891, — being  chapter  IW 
of  the  Session  Laws  of  that  year,— passed  for 
the  purpose  of  curing  the  levy  for  state  pur- 
poses made  by  the  state  board  of  equalization 
In  the  year  1800.  It  must  be  conceded  that 
such  board  had  no  authority  whatever  to  make 
■och  levy  at  the  time  it  purported  to  make  the 
same.  The  legislature  of  1890  had  clothed  it- 
self with  that  authority,  but  had  adjoumed-^o 
doubt  inadvertently— without  exercising  the 
power.  The  question  arises,  then,  whether  or 
not  It  was  competent  for  the  legislature,  by  a 
subsequent  enactmoit,  to  validate  this  levy  so 
made  without  anthorily.  This  question  has  re- 
ceived elaborate  consideration  In  the  petition  for 
nbearlng,  and  authorities  are  cited  which  seem 
to  bold  oontiary  to  the  view  expressed  in  our 
ciiinion.  The  text  In  Desty  on  Taxation  Is  par- 
ticularly strong.  It  Is  there  said,  at  page  620: 
"The  curative  jxrwer  of  the  legislature  can  reach 
things  voidable  only,  not  void,— defects  of  ex- 
ecution only,  not  of  authority  or  jurisdiction,— 
and  ia  confined  to  defective  proceedings  under 
prevlons  legislative  authority."  In  note  12  the 
author  cites  a  laige  number  of  cases  to  support 
his  text,  mostly  from  Wisconsin.  We  have  ex- 
amined these  authorities  with  care,  and  we 
think  the  language  of  the  author  Is  broader  than 
these  authorities  warrant  Many  of  the  cases 
dted  relate  to  efTorts  to  cure,  by  subsequent 
legislation.  Judicial  proceedings  which  were  void 
by  reason  of  want  of  Jurisdiction  of  the  court. 
It  Is  the  imlversal  holding  of  the  courts,  as 
well  as  the  universal  understanding  of  the  bar, 
that  this  cannot  be  done.  But  we  believe  a 
far  less  rigorous  rule  is  applied  to  the  acts  of 
officers  and  official  boards  generally.  It  Is  true 
that  in  Kimball  v.  Town  of  Rosendale,  42  Wis. 
412.— a  case  Involving  the  acts  of  the  town 
tward  of  supervisors,— the  exact  language  is 
Bsed  which  we  have  quoted  from  Mr.  Desty's 
valuable  work.  But  the  language  was  not  nec- 
essary in  the  case.  The  town  had  assessed  and 
levied  a  special  and  unauthorized  tax,  which 
the  legislature  subsequently  undertook  to  val- 
idated It  was  held  that  this  could  not  be  done, 
because  the  constitution  of  Wisconsin  deprived 
the  legislature  of  the  power  to  pass  any  special 
bw  for  the  assessment  and  collection  of  taxes, 
and,  as  the  legislature  could  not  have  originally 
aotborlzed  the  tax,  of  course  it  could  not  sub- 
sequently validate  It  Moreover,  the  learned  Jurist 
who  wrote  the  opinion  In  that  case  mtroduced 
the  language  quoted  In  these  words:  "Per- 
baps  the  true  limit  of  the  curative  power  of  the 
legislature,  as  gathered  from  all  the  authorities 


and  sanctioned  by  prtndple.  Is,  or  ought  to  be, 
that  It  can  reach  things  voidable  only,  not  void," 
etc.  And  following  the  language  quoted  be 
says,  "It  Is  true  that  many  most  respectable 
authorities  do  not  set  so  narrow  a  limit  to  the 
power."  An  examination  of  the  Wisconsin 
cases  wUl  show  that  the  supreme  court  of  that 
state  did  not  adopt  the  narrow  limit  In  Single 
V.  Supervisors,  38  Wis.  363,  Lyon,  J.,  says: 
"For  the  purposes  of  these  appeals,  it  will  be 
assumed  that  the  proceedings  of  the  board  of 
supervisors  on  the  IStb  of  March  and  the  4th 
of  September  [1873]  were  without  authority  of 
law,  and,  but  for  the  legislation  of  1874,  that 
the  same  are  entirely  void.  We  are  thus  brought 
at  once  to  consider  and  determine  the  validity 
and  effect  of  that  legislation. "  And  a  unani- 
mous court,  of  which  Chief  Justice  Ryan,  who 
wrote  the  opinion  In  Kimball  v.  Town  of  Rosen- 
dale,  was  a  member,  held  that  the  subsequent 
legislation  validated  the  void  proceedings  of  the 
supervisors.  See,  also,  opinion  of  Dixon,  G. 
3.,  hi  FlBk  V.  dty  of  Kenosha,  26  Wis.  83. 
These  cases  are  not  questioned  in  the  case  in 
42  Wis.  But,  conceding  that  cases  may  be 
found  which  seem  to  support  the  doctrine  of  the 
text  In  Desty,  we  think  the  better  authority  Is 
the  other  way.  The  case  of  Boardman  v.  Beck- 
vrith,  18  Iowa,  292,  Is  very  much  In  point. 
There  a  general  revenue  law  had  been  passed 
in  1868  repealing  all  prior  laws  on  the  subject, 
but  the  statute  failed  to  make  any  provision 
whatever  for  the  assessment  and  levy  of  any 
tax  for  the  year  18.j8.  Notwithstandli^  this 
omission,  the  officers  and  boards  chaiged  with 
those  duties  .under  the  old  statutes  proceeded  to 
assess  and  levy  a  tax,  and  the  next  le^slature 
passed  an  act  validating  such  unauthorized  pro- 
ceedings; and  the  court,  m  sustaining  such 
curative  act,  said:  "The  point  made  upon  this 
legislation  is  that  It  was  not  competent  for  the 
general  assembly  to  thus  legalize  the  levy  and 
assessment  of  1858;  that,  as  there  was  no  law 
at  the  time  authorizing  such  levy  and  assess- 
ment, all  proceedings  thereunder,  notwithstand- 
ing the  curative  act,  were  Illegal  and  void. 
Whatever  doubt  there  might  be  if  the  act  of 
I860  had  taken  effect  after  the  sale  and  pur- 
chase under  which  plaintiff  claims,  there  can 
be  no  room  for  controversy  when  It  Is  remem- 
bered that  It  was  passed  and  took  eVect  long 
prior  to  that  time.  [This  act  took  effect  May 
9,  1800.]  That  It  is  competent  to  thus  legis- 
late, we  entertain  no  doubt.  The  power  of  the 
legislature  to  pass  acts  of  this  character,  con- 
ducive as  they  are  to  the  general  welfare,  and 
based  upon  considerations  of  controlling  public 
necessity,  is,  in  our  opinion,  undoubted.  It  does 
not  Interfere  with  vested  rights,  nor  Impair  the 
obligation  of  any  contract."  This  case  was  ap- 
proved and  followed  in  Land  O).  v.  Soper,  39 
Iowa,  112,  and  again  in  Rlchman  v.  Muscatine 
C!o.,  77  Iowa,  513,  42  N.  W.  422.  The  case  of 
Qrim  V.  School  DIst,  67  Pa.  St  433,  goes  even 
further.  There  a  tax  had  been  levied  without 
lawful  authority.  It  was  paid  under  protest, 
and  suit  brought  to  recover  the  money  so  paid. 
After  the  action   was  brought   the  legislature 
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passed  a  curatlTe  act  validating  the  tax.  The 
court,  hi  an  exhaustive  and  well-ieaaoned  optai- 
Ion,  among  other  things  says:  "It  has  not  been 
pretended,  and  could  not  be,  that  the  legislature 
had  not  the  power  antecedent  to  authorize  It  If 
80,  they  could  cnre  any  Irregularity  or  want  of 
authority  in  levying  it  by  a  retroactive  law, 
even  though  thereby  a  right  of  action  which 
bad  been  vested  in  an  individual  should  be  di- 
vested. It  is  within  the  principle  of  all  the  de- 
cisions of  admitted  authority."  This  case  is 
followed,  and  the  above  language  quoted  with 
approval.  In  City  of  Chester  v.  Black,  132  Pa. 
St  56S,  19  Aa  276,  and  the  principle  is  reaf- 
firmed In  Donley  v.  Caty  of  PlttsbiuB,  147  Pa. 
St  318,  23  Atl.  394,  and  is  announced  by  the 
supreme  court  of  Minnesota  in  Kunkle  v.  Town 
of  Franklin,  13  Minn.  127  (Oil.  119). 

In  this  case,  as  we  said.  In  effect.  In  the 
original  opinion,  the  tax  was  one  which  the 
state  was  empowered  to  levy  and  collect.  It 
was  recognized  both  by  the  constitution  and  the 
statute  law,  and  was  within  the  limits  there 
fixed.  It  represented  the  just  and  equitable 
amoont  which  respondent  ooght  to  pay  the  state. 
Its  only  defect  was  that  it  was  levied  by  an 
unauthorised  board.  It  is  undisputed  that  the 
legislature  might  have  placed  the  power  to  make 
the  levy  with  the  board  that  did  make  it  The 
power  had  been  lodged  there  previously,  and 
was  subsequently  placed  there  again.  The  cur- 
ative act  was  passed,  not  only  l)efore  the  tax 
sale,  but  before  the  tax  became  delhiquent  No 
vested  right  was  disturbed.  Under  the  forego- 
ing authorities,  which  meet  our  unqualified  ap- 
proval, the  action  of  the  legislature  must  be  up- 
held. The  other  points  hi  the  case  require  no 
further  notice.    Petition  denied. 


SAFE-DEPOSIT  &  TRUST  CO.  v. 
WICEHEM  et  al. 

(Supreme  Conrt  of  South  Dakota.     Nov.  20; 
1886.) 

RlOHTS  or  tIOBTOAOBP.8— ACQDIRtNO  TaX    DeID— 

ErrsoT. 

Two  mortgages  on  the  same  property,  to 
different  persons,  stipulated  that  the  mortgagor 
sbonid  pay  taxes,  in  defanlt  of  which  the  same 
might  be  paid  by  the  mortgagees,  and  therenpon 
bpcome  a  part  of  the  mortgage  indebtedness. 
While  these  incumbrances  were  in  force  the 
property  was  sold  for  taxes,  the  purchaser  there- 
after receiving  a  tax  deed  from  the  coanty 
treaanrer,  who  happened  to  lie  the  junior  mort- 
gagee; and  on  tlie  following  day  the  latter,  in 
his  individunl  cnpncity,  accepted  from  such 
purchaser  a  qtiitclnim  deed  of  the  premises,  the 
arrangement  for  such  transfer  being  made  aft- 
er the  oxpcntion  and  delivery  of  the  tax  deed, 
ffrfrf,  that  the  junior  mortpiBee,  in  the  nbaence 
of  any  collusion  between  him  and  his  grantor, 
acquired  a  good  title,  free  from  the  lien  of  the 
senior  mortgage. 

Appeal  from  circuit  court,  Hanson  county; 
D.  Haney,  Judge. 

Action  by  the  Safe-Deposit  &- Trust  Com- 
pany against  Patrick  F.  Wickhem  and  others 
to  foreclose  a  mortgage.  A  decree  was  ren- 
dered in  favor  of  defendant  Wickhem,  who 


alone  aroeared,  and  plaintiff  appeals.    Af- 
firmed. 

Aikens,  Bailey  &  Yoorhees,  for  appellant 
3.  L.  Hannett,  for  respondent  P.  F.  Wick- 
hem. 

FULLER,  3.  Plaintiff,  the  assignee  of  a 
senior  mortgage  upon  the  real  property  de- 
scri]}ed  in  the  complaint  brought  this  action 
in  foreclosure  against  the  defendants  named, 
and  now  prosecutes  this  appeal  from  a  de- 
cree canceling  said  mortgage,  and  quieting  ti- 
tle to  the  premises  in  the  defendant  Wick- 
hem, who  alone  answered  and  defended  in 
the  action.  The  material  facts  are  practically 
undisputed,  and,  in  sutistance,  as  follows: 
On  the  8tb  day  of  January,  1887,  the  defend- 
ants Crandall  executed  appellant's  mortgage, 
to  secure  a  loan  of  $750,  evidenced  by  a 
promissory  note  of  even  date,  due  in  five 
years;  and  on  the  2d  day  of  March,  1888, 
they  mortgaged  the  same  property  to  re- 
spondent Wickhem  to  secure  the  payment  of 
$247,  due  in  two  years  from  that  date.  The 
Wickhem  mortgage  recited  that  it  was  takeu 
subject  to  the  mortgage  in  suit,  and  each  of 
said  instruments  contained  the  usual  stipula- 
tion on  the  part  of  the  mortgagors  to  pay  the 
taxes  legally  assessed  against  the  property.  In 
default  of  which  the  same  might  be  paid  by 
the  mortgagees,  and  thereupon  become  a 
part  of  the  mortgage  indebtedness.  During 
the  life  of  these  mortgages  the  property  was 
legally  sold  for  delinquent  taxes,  and  regu- 
larly purchased  at  tax  sale  by  the  defend- 
ants Dillon  &  Preston,  who  upon  the  9th  day 
of  October,  1889,  received  from  respondent 
Wickhem,  as  county  treasurer,  a  tax  deed  in 
the  usual  form;  and  upon  the  following  day 
they  duly  conveyed  said  premises,  by  quit- 
claim deed,  to  respondent  Wickhem,  who  re- 
lies wholly  iinon  said  Instrument  to  defeat  the 
lien  of  appei. ants'  mortgage. 

No  question  is  raised  as  to  the  legality  or 
any  of  the  proceedings  leading  up  to,  and  cul- 
minating in,  a  tax  deed;  and  as  the  duty  of 
the  owner  and  the  right  of  these  mortgagees 
to  pay  the  taxes  had  not  been  performed  or 
exercised,  and  the  time  within  which  the 
premises  could  have  been  redeemed  having 
exphred,  Dillon  &  Preston  had  a  vested  right 
to  a  treasurer's  deed,  the  execution  of  which 
by  respondent  Wickhem,  in  his  official  ca- 
pacity, might  have  been  enforced  by  manda- 
mus. 2  Blackw.  Tax.  Titles,  734.  While  the 
relation  of  respondent  Wickhem  to  the  prop- 
erty and  to  appellant  should  be  considered 
with  the  fact  that  he  was  the  officer  who  ex- 
ecuted a  tax  deed  to  Dillon  &  Preston,  from 
whom  he  obtained  title  to  the  premises  upon 
the  following  day,  such  circumstances  are.  In 
the  absence  of  any  collusion,  insufficient  to 
invalidate  his  deed,  or  justify  the  conclusion 
that  the  sale  and  transfer  by  Dillon  &  Pres- 
ton to  said  Wickhem  should  be  characterlzod 
as  the  mere  payment  of  taxes  Inuring  to  the 
benefit  of  appellant,  and  wholly  insufficient 
to  divest  the  lien  of  his  mortgage.    Obviously, 
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a.  jDnlor  mortgagee  cannot,  by  pnrcbase  at  a 
tax  sale,  acquire  a  title  which  shall  defeat  the 
lien  of  a  senior  Incombrancer;  but  appellant 
and  respondent  bad  ceased  to  be  incum- 
brancers, as  to  one  another,  and  had  become 
strangers,  by  neglecting  to  pay  the  taxes,  and 
by  permitting  an  absolute  and  fee-simple  ti- 
tle to  ripen  and  become  fixed  in  Dillon  & 
Preston  before  tbey  sold  and  conveyed  the 
premises,  for  a  valuable  consideration,  to  re- 
iixmdent  At  the  trial  of  the  cause  the  de- 
fendant Wickbem  was  called  as  a  witness, 
and  testified  explicitly  that  be  had  no  ar- 
rangement or  understanding  with  Dillon  & 
Preston  with  reference  to  the  tax  certificate 
or  purchase  of  the  land  until  after  the  tax 
deed  bad  issned  and  was  delirered;  and,  up- 
on all  the  evidence,  the  court  so  found  the 
(acts  to  be.  Upon  conclusions  of  law  accord- 
ingly entered,  appellants'  complaint  was  dis- 
missed as  to  respondent,  and  bis  mortgage 
was  adjudged  not  to  be  a  lien  upon  the  prem- 
ises in  dispute.  Tme,  the  conveyance  from 
Dillon  &  Preston  to  Wlclchem,  being  so  nearly 
slmultajieons  with  the  execution  and  delivery 
of  the  tax  deed,  the  transaction  merits  crit- 
ical examination,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  might  be  sufficient  in 
itself  to  justify  an  Inference  that  an  ar- 
rangement to  purchase  the  land  had  been 
made  between  Wickbem,  the  Junior  mortga- 
gee, and  Dillon  &  Preston,  prior  to  the  execu- 
tion and  delivery  of  the  tax  deed,  and  in  that 
event  Wickbem  would  acquire  no  title  which 
would  defeat  the  lien  of  appellants'  senior 
mortgage.  A  reversal  of  this  case  would  be 
equivalent  to  a  holding  that  the  sale  of  land 
tat  delinquent  taxes  by  a  county  treasurer, 
who  is  individually  a  Junior  mortgagee  whose 
lien  has  been  lost,  and  the  execution  of  a 
tax  deed  thereto,  in  his  official  capacity,  to 
the  holder  of  the  certificate,  after  his  title  has 
fully  matured  and  become  absolutely  vested, 
is,  in  the  absence  of  any  collusion,  sufficient 
In  law  to  incapacitate  such  treasurer  and 
jnnlor  mortgagee  from  ever  acquiring,  as 
a^lnst  a  senior  mortgagee,  title  thereto  by 
deed  from  a  stranger.  In  our  opinion,  the 
law  and  facts  folly  Justify  the  Judgment  ap- 
pealed from,  and  the  same  Is  therefore  af- 
firmed. 

HANET,  J.,  taking  no  part  in  the  decision. 


UVINGSTON  V.  SCHOOL  DIST.  NO.  7  OP 
BROOKINGS  COUNTY  et  al. 

(Snpreme  Conrt  of  South  Dakota.     Nov.  20, 
1896.) 

MUKICIPAL  Bo:»DS— Vauditt. 

A  school-district  bond  for  more  than  $500, 
reciting  that  it  issued  pursuant  to  Sp.  Act  Feb. 
21,  18i9,  is  void,  even  in  tlie  hnnds  of  an  inuo- 
«eiit  purchaser;  it  l)eing  provided  by  the  act, 
which  authorizes  bonds  to  the  amount  of  $2,000, 
that  they  shall  be  issned  "in  denominations  of 
Bot  more  than  $500.00,  nor  less  than  $50.00." 


Amteal  from  dicult  court,  Brookings  county; 
J.  O.  Andrews,  Judge. 

Action  by  O.  Livingston  against  school  dis- 
trict No.  7  of  Brookings  county,  a  municipal 
corporation,  and  others.  Demurrer  to  the  com- 
plaint was  overruled,  and  defendant  school  dis- 
trict appeals.    Reversed. 

Mathews  &  Murphy,  for  appellant  Cheever 
Sc  Hall  and  Mellette  Sc  Case,  for  respondent 

HANEY,  J.  Defendant  appeals  from  an  or- 
der overruling  Its  demurrer  to  the  complaint 
In  the  view  we  shall  adopt,  but  one  of  numer- 
ous objections  to  the  complaint  will  need  to  be 
considered.  The  action  is  upon  a  bond  Issued 
by  the  defendant  school  district,  pursuant  to  a 
special  act  of  the  territorial  legislature,  passed 
and  approved  February  21,  1879.  Tte  com- 
plaint contains  copies  of  the  bond  and  special 
act  The  bond  bears  date  May  28,  1879.  It  Is 
for  $1,400,  payable  to  Ledyard  &  Farwell,  or  or^ 
der,  on  May  28,  1889,  with  Interest  at  10  per 
centum,  payable  annually,  and  recites  that  it 
Is  issued  under  and  in  puistiance  of  the  special 
act  and  a  vote  of  the  district  taken  under  its 
provisionB.  Said  act  contains  the  following: 
"Sec.  4.  Such  school  district  shall  not  vote  for 
or  issue  bonds  exceeding  the  sum  of  $2,000.00, 
and  such  bonds  shall  be  Issued  In  denomina- 
tions of  not  more  than  $500.00,  nor  less  than 
$30.00."  It  Is  alleged  that  no  other  bond  was 
issued  by  defendant  under  the  special  act  Is 
this  one  void  for  the  reason  that  It  is  In  a  greater 
denomination  than  $5007  That  plalntUT  Is  a 
bona  fide  holder  does  not  affect  the  question. 
Evei7  man  is  charged  with  notice  of  ttiat  which 
the  law  requires  him  to  know,  and  that  which, 
after  being  put  upon  inquiry,  he  might  have 
ascertained  by  the  exercise  of  reasonable'  dili- 
gence. Every  dealer  In  municipal  bonds  which 
upon  their  face  ref^  to  the  statute  lender  which 
they  were  issued  Is  bound  to  take  notice  of  the 
statute  and  of  ail  its  requirementB.  Oomp. 
Ijaws,  t  4743;  Brown  v.  Bon  Homme  Co.,  1  S. 
D.  216,  46  N.  W.  173;  McClure  v.  Township 
of  Oxford,  94  U.  S.  429;  People's  Bank  of  St 
Paul  V.  School  Dlst.  No.  52  (N.  D.)  57  N.  W. 
787.  The  original  payee  and  every  subsequent 
purchaser  of  the  bond  was  referred  by  Its  recit- 
als to  the  provisions  of  the  act  wlilcb  alone  au- 
thorized Its  existence.  It  is  in  a  denomination 
not  authorized  by  such  act  If,  for  that  reason, 
the  bond  is  void,  there  can  be  no  innocent  holder, 
because  the  imperative  command  of  the  statute 
stamps  its  Impress  of  mvalldlty  upon  the  lx)nd 
itself. 

No  question  of  fact  is  involved;  nothing  but 
a  question  of  law:  What  construction  shall  be 
given  the  statute?  The  bond  does  not  comply 
therewith.  Is  the  provision  in  respect  to  de- 
nomination a  limitation  ui>ou  the  power  confer- 
red, or  merely  a  direction  as  to  the  manner  of  its 
exercise?  Upon  the  answer  to  this  question  de- 
pends the  validity  of  the  security  In  the  hands 
of  even  a  bona  fide  holder.  It  was  held  In 
North  Dakota  that  where  a  statute  autborized 
the  Issue  of  mimlclpal  bonds,  payable  In  not 
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less  than  10  years  from  date,  bonds  issued  there- 
under, payable  In  11  days  less  than  10  years 
from  date,  are  void,  even  In  the  hands  of  a 
bona  fide  purchaser.  People's  Bank  of  SL  Paul 
V.  School  Dlst  No.  52,  67  N.  W.  787.  That  de- 
cision rests  upon  sound  reason  and  abundant 
authority.  We  can  discover  no  difference  in 
principle  between  it  and  the  case  at  bar.  "If," 
tn  the  language  of  Mr.  Justice  Corliss,  "the 
question  Is  to  depend  upon  the  magnitude  of  the 
departure  from  the  statutory  requirement.  It  will 
be  impossible  to  know  where  to  draw  the  line." 
Assuming  $1,400  were  required  to  i>ay  for  de- 
fendant's schoolhouse,  and,  as  alleged  In  the 
complaint,  such  house  was  furnished  by  the 
original  payees,  by  whom  the  bond  was  taken 
without  discount,  it  may  be  suggested  that  the 
district  could  not  be  affected  by  the  fact  that 
payment  was  made  with  a  single  bond  of  $1,400, 
when  there  should  have  been  two  of  $500  each, 
and  one  of  $400.  Doubtless,  In  this  particular 
Instance  the  materiality  of  the  difference  Is  not 
apparent,  but  the  wisdom  of  the  requirement 
does  not  concern  this  court  There  are  cases 
in  which  the  denomination  Qf  municipal  securi- 
ties Is  a  matter  of  vital  importance, — a  matter 
peculiarly  within  the  legislative  discretion. 
Should  the  court  disregard  the  plain  provisions 
of  this  special  statute,  and  substitute  its  own 
notions  of  public  policy  for  those  adopted  by  the 
legislature,  a  way  would  be  open  for  the  annul- 
ment of  all  restrictions  upon  the  exercise  of 
municipal  powers. 

There  is  much  practical  wisdom  in  the  ob- 
servation of  Chief  Justice  Tripp  in  the  case  of 
Dartmouth  Sar.  Bank  t.  School  Dists.  Nos.  6 
and  31,  6  Dak.  332,  43  N.  W.  826.  He  says: 
"While  courts  are  disposed  to  protect  the  rights 
of  iimocent  purchasers,  and  to  uphold  commercial 
paper,  the  rights  of  a  people  will  be  much  better 
protected,  and  the  principles  of  commercial  law 
sufficiently  extended,  by  requiring  all  persons 
dealing  with  public  officers  and  public  corpora- 
tions to  Inquire  Into  their  powers,  and  see  that 
they  are  authorized  to  enter  into  the  contract 
they  assume  to  make."  Defendant's  officers  and 
the  original  payees  of  the  bond  sued  upon,  either 
wantonly  or  through  Inexcusable  carelessness, 
disregarded  an  express  provision  of  law.  Plain- 
tlS  purchased  the  bond  with  notice  of  such  con- 
duct on  their  part,  and  cannot  complain  if  com- 
pelled to  suffer  the  consequences.  The  district 
was  clothed  with  power  to  issue  bonds  of  a  cer- 
tain and  clearly-defined  description.  It  was  not 
authorized  to  Issue  bonds  of  any  other  descrip- 
tion. There  was  want  of  power  to  issue  such 
a  bond  as  the  one  sued  upon.  Therefore  the 
bond  Is  void.  This  is  not  a  case  of  Irr^ular 
exercise  of  power,  as  In  National  Tube-Works 
Co.  V.  City  of  Chamberlain,  5  Dak.  54,  37  N. 
W.  761.  Whether  plaintiff  should  be  allowed 
to  amend,  and  allege  such  facts,  if  he  can,  as 
win  permit  him  to  recover  for  the  reasonable 
value  of  the  building  furnished  to  and  retained 
by  defendant,  will  not  be  decided  at  this  time. 
We  deem  it  unwise  to  anticipate  the  issues 
which  might  be  raised  by  such  an  amendment. 
Considering  that  the  allegations  of  the  complaint 


are  insufflcient  to  warrant  a  recovery  upon  an; 
theory,  the  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings 
according  to  law. 


BURKHARUT  t.  GEORGIA  SCHOOL  TP. 

(Supreme  Court  of  South  Dakota.    Oct  13, 
1886.) 

SCHOOI,  BOABDS — CONTBAOTS — PBEItntPTIOH  19  TO 
ACnHORITT— Pbhfokmanob. 

1.  Where  a  school  board,  having  power  to 
change  the  location  of  schoolbouaes  only  when 
authorized  to  do  so  by  the  voters  of  the  district 
(Laws  1881,  c.  56,  subc.  5,  §g  1,  5),  contracts 
for  the  removal  of  a  schoolhouse,  it  will  be  pre- 
sanied,  in  the  absence  of  a  contrary  showmg, 
that  the  board  was  so  authorized. 

2.  An  injunction  restmlning  a  person  from 
performing  a  contract  with  a  school  board  for 
the  removal  of  a  schoolhouse  will  excuse  snch 
person  from  performing  his  contract,  in  the  ab- 
sence of  a  showing  that  the  injunction  wss 
dissolved  within  such  time  as  made  it  neces- 
sary for  him  to  resume  work. 

Appeal  from  circuit  court  Grant  county; 
J.  O.  Andrews,  Judge. 

Action  by  John  D.  Burkhardt  against  the 
Georgia  school  township.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Thomas  L.  Bouck  and  H.  H.  Potter,  for 
appellant  John  W.  Bell  and  S.  &  Lockbart 
for  respondent 

HANEY,  J.  September  17, 1891,  defendant 
was  a  school  corporation.  Its  board  con- 
sisted of  three  members.  A  written  con- 
tract, evidently  Intended  to  bind  defend- 
ant, signed  by  plaintiff  and  each  member  of 
the  board,  was  executed,  wherein  plaintiff 
agreed  to  remove  a  schoolhouse  belonging  to 
defendant  for  which  service  he  was  to  re- 
ceive $85.  Plaintiff  began  and  continued  its 
removal  until  Informed  of  an  order  issued 
by  the  circuit  court  restraining  defendant 
from  making  the  contemplated  change.  The 
bouse  was  then  a  few  rods  from  its  former 
location,  where  plaintiff  left  It  He  sues  to 
recover  the  value  of  his  services.  There 
was  a  verdict  and  Judgment  for  plaintiff. 
Defendant  appealed. 

At  the  trial  plaintiff  produced  the  con- 
tract proved  its  delivery,  and  that  It  was 
signed  by  plaintiff  and  each  member  of  the 
board.  After  an  extended  effort  to  over- 
come the  objection  that  the  authority  of  tho 
board  to  make  the  contract  had  not  been 
shown,  It  was  received  In  evidence.  It  will 
be  unnecessary  to  consider  the  rulings  of 
the  trial  court  made  in  the  progress  of  sach 
effort  Under  the  law  then  In  force,  the 
board  could  change  the  location  of  defend- 
ant's scboolhouses  only  when  authorized  to 
do  so  by  the  voters  of  the  district.  Laws 
1891,  c.  56,  subc.  5,  f!  1,  6.  But  the  8Ut>- 
scriblng  and  delivering  of  the  contract  hav- 
ing been  proven,  the  court  should  have  pre- 
sumed the  board  was  authorized  by  the 
Totets  to  Bele^Hgi^^w  site,  and  should  have 


&D.) 


SCHOOL  DIST.  NO.  56  T.  SCHOOL  DIST.  NO.  27. 


17 


received  the  contmct  without  further  pre- 
liminary proof.  In  absence  of  any  evidence 
to  the  contrary,  It  should  hare  been  regarded 
as  valid,  and  the  Jury  should  have  been  so 
Instructed. 

Plaintiff  offered  a  restraining  order.  Issued 
by  the  circuit  court  in  an  action  against  de- 
fendant, which  was  objected  to  as  Irrelevant 
and  Immaterial,  and  for  the  reason  It  did 
not  excuse  plaintiff  from  performing  the 
contract,  and  was  only  {woof  of  the  fact 
that  an  Injunction  was  Issued.  It  enjoined 
defendant,  its  employ^,  agents,  and  other 
iwrsons  acting  in  Its  behalf  from  removing 
a  school  building,  evidently  the  one  Involved 
In  this  action.  It  will  be  presumed  the 
court  issuing  It  had  jurisdiction.  If  it  had, 
and  if  plaintiff  had  continued  his  work  after 
notice  of  Its  issuance,  he  would  have  been 
guilty  of  contempt  Freeman  v.  City  of  Hu- 
ron (S.  D.)  60  N.  W.  928;  State  v.  Knight, 
3  S.  D.  509,  64  N.  W.  412.  It  was  not  plain- 
tiff's duty  to  have  the  injunction  dissolved. 
If,  as  a  matter  of  fact.  It  was  dissolved  with- 
in such  time  as  made  It  necessary  for  plain- 
tiff to  resume  work  under  the  contract,  such 
fact  should  have  been  shown  by  defendant. 
From  the  record  before  us  we  can  only  Infer 
that  the  order  is  still  in  force.  It  was  plaln- 
tllTB  right  and  duty  to  stop  work  when  he 
did.  Then  there  was  a  contract,  prima  facie 
valid,  partially  performed.  Whether  plain- 
tiff should  recover  was  a  question  of  law, 
and  the  only  duty  for  the  Jury,  In  any 
event,  was  to  det^mine  the  amount  of  re- 
covery, guided  by  proper  instructions  as  to 
the  measure  of  damages.  The  contract  was 
one  of  employment  Comp.  Laws,  §  3751. 
Plaintiff  quit  the  service  of  his  employer  for 
good  cause.  He  Is  entitled  to  such  propor- 
tion of  the  compensation  which  would  be- 
come due  In  case  of  full  performance  as  the 
services  which  he  rendered  bear  to  the  serv- 
ices which  he  was  to  render  as  full  per- 
formance. Comp.  Laws.  {  3779.  The  Jury 
should  have  been  directed  to  find  for  plain- 
tiff, and  to  assess  his  damages  according 
to  the  foregoing  rule.  The  cause  was  sub- 
mitted upon  a  substantially  different  theory. 
The  Judgment  la  reversed,  and  a  new  trial 
ordered. 


SCHOOL  DIST.  NO.  56  OT  LINCOLN 

COUNTY  v.  SCHOOL  DIST.  NO.  27 

OF  LINCOLN  COUNTY. 

(Supreme  Court  of  South  Dakota.     Nov.  20, 

1886.) 

HCHOOI.  DlSTKICTS  — CBAHOtKO  BODRDARIBS  — NO- 
TICE— Apportionmbxt. 
1.  Laws  1893.  e.  78,  snbc.  3.  {  6,  authorliseB 
the  special  commission,  compost  of  thp  county 
commissioners,  and  the  county  superintendent 
of  Rrtiools,  to  change  the  bonndnrips  of  dchotd 
dintriots,  and  cn-ate  npw  ones.  Hfter  notice  by 
the  county  auditor  to  the  school  boards  of  the 
•liatricts  to  be  affected,  without  specifying  the 
manner  in  which  the  notice  shall  be  given.  Held, 
that  a  remonstrance  to  the  special  commission, 

v.69N.w.no.  1—2 


signed  by  the  school  officers  of  a  district  affect- 
ed, acknowled^ng  receipt  of  notice  regarding 
the  change,  is  prima  facie  evidence  that  notice 
was  duly  given. 

2.  The  manner  In  which  such  notice  Is  given 
is  immaterial. 

3.  Testimony  of  the  clerk  of  the  school-district 
board  that  no  notice  was  served  on  the  board 
"officially"  doea  not  rebut  tiie  presumption  of 
notice  arising  from  the  acknowledgment  in  the 
remonstrance. 

4.  Under  Laws  1893,  c.  78,  subc.  3,  {  3,  subd. 
2,  requiring  the  county  commisaionera  and  coun- 
ty superintendent  of  schools,  at  the  regular  .Tuly 
meeting  of  the  connty  commiasioners,  to  make 
an  apportionment  among  the  school  districts, 
school  districts  are  not  entitled  to  notice  of  the 
time  when  the  apportionment  matter  would  be 
taken  up. 

Appeal  from  circuit  court,  Lincoln  county;  Jo- 
seph W.  Jones,  Judge. 

Action  by  school  district  Na  56  of  Lincoln 
county,  S.  D.,  against  school  district  Na  27  of 
Lincoln  county,  S.  D.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.   Affirmed. 

C.  B.  Kennedy,  for  a^iellant  Alkena  ft 
Brown,  for  respondent 

CORSON,  P.  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  of  the  defendant  the 
amount  the  defendant  was  required  to  pay  the 
plaintiff,  as  a  new  school  district,  created  under 
the  provisions  of  section  6,  subc.  3,  c.  78,  Laws 
1883.  Judgment  for  the  pUUntiff,  and  the  de- 
fendant appeals. 

The  appellant  contends  that  the  Judgment  of 
the  circuit  court  should  be  reversed  upon  the  fol- 
lowing grounds:  "(1)  This  special  commlasion 
had  no  power  to  create  a  new  district  (2)  No 
notice  was  given  to  the  defendant  school  board 
of  the  presentation  to  the  board  or  the  special 
commission  of  the  filing  of  the  petition.  (3) 
There  Is  no  competent  evidence  of  record  that 
any  such  school  district  as  No.  56  was  ever 
created,  or  that  the  apportionment  was  made  at 
an  adjotuued  meeting  of  which  it  is  claimed 
there  was  any  notice  given." 

The  first  ground  relied  upon  for  a  reversal  Is 
ruled  by  the  decision  of  this  court  In  the  case 
of  School  Dist  No.  74  v.  Board  of  Com'rs  of 
Lincoln  Co.,  decided  at  Its  last  term,  and  report- 
ed in  68  N.  W.  746,  In  which  this  court  held- 
that  the  special  board  consisting  of  the  board  of 
county  commissioners  and  the  county  superin- 
tendent of  schools  was  authorized  to  create  ai 
new  school  district  in  Lincoln  connty  out  of 
parts  of  existing  districts.  On  the  trial  the  only 
evidence  offered  to  prove  the  giving  of  the  no- 
tice required  to  be  given  by  the  county  auditor 
by  the  provisions  of  section  6,  supra,  was  a  re- 
monstrance purporting  to  be  signed  by  28  voters 
of  the  defendant  district,  among  whom  were  the 
nainps  of  the  schnol-dlstrlet  officers,  and  in  which 
was  the  following  recital:  "Our  clerk  has  re- 
ceived notice  from  the  county  auditor  regarding 
such  change,  [and]  at  our  annual  meeting,  June 
20th,  1893,  there  was  a  motion  made,  and  car- 
ried unanimously,  that  we  send  to  your  honor- 
able body  a  remonstrance  against  such  proposed 
change."  This  remonstrance  was  transmitted 
to  the  special  board  by  "B.  W.  Norton,  distrlot 
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clerk."  To  the  Introduction  of  this  remonstrance 
objections  were  duly  maoe,  which  were  over- 
ruled, and  exception  taKen.  This  ruling  of  the 
trial  court,  and  Its  flndhig  made  upon  the  evl- 
deuce  so  admitted,  and  which  was  duly  excepted 
to,  are  assigned  as  error. 

The  section  referred  to  provides  that  the  spe- 
cial board  specified  may  change  the  boundaries 
of  school  districts,  at  any  regular  meeting  of  the 
board,  "upon  petition  •  •  •;  due  notice  hav- 
ing been  given  by  the  county  auditor  to  the 
school  boards  of  the  districts  to  be  affected  by 
such  proposed  change."  It  wIU  be  observed  that 
the  statute  does  not  prescribe  any  form  for  the  no- 
tice,—whether  It  shall  be  verbal  or  written,— the 
time  when  it  shall  be  given,  the  manner  In  which 
proof  of  the  giving  of  such  notice  shall  be  made, 
nor  bow  or  when  any  record  of  such  notice  sliaH 
be  made.  In  the  absence,  therefore,  of  any  spe- 
cific requirement  of  the  statute  as  to  the  man- 
ner or  mode  of  giving  the  notice  by  the  coimty 
auditor,  or  as  to  the  mode  of  proof  of  the  giving 
of  such  notice,  we  are  of  the  opinion  that  the  re- 
monstrance was  prima  fade  evidence  that  the 
notice  required  was  djjly  given,  and  the  court 
ruled  correctly  hi  admitting  It  in  evidence,  and 
hi  finding  th-^refrom  that  such  notice  was  given. 
The  evident  object  and  purpose  of  the  notice 
are  to  give  to  the  school  district  to  be  affected 
by  the  action  of  the  special  board  an  opportunity 
to  be  heard;  and  where  it  a^tearB  that  the 
school-district  board  has  such  notice  as  to  en- 
.  able  It  to  prepire  for  and  protest  against  the 
action  of  the  special  board,  and  it  does  so  pro- 
test, the  purpose  of  'he  notice  Is  accomplished. 
In  the  case  at  bar  both  the  district  board,  by  Its 
oflicers,  and  the  school  district,  by  its  voters, 
did  appear  and  remonstrate  against  the  action 
of  the  special  board.  So  long,  therefore,  as  the 
school  district  had  the  required  notice,  as  re- 
cited In  the  remonstrance,  It  was  not  material 
as  to  the  manner  in  which  the  notice  was  given. 

The  appellant  further  contends,  however,  that, 
if  the  recitals  In  the  remonstrance  constituted 
prima  facie  evidence  of  the  giving  of  the  notice, 
this  evidence  was  overcome  by  tlie  testimony  of 
the  three  district  officers  who  testified  on  behalf 
of  the  defendant.  But,  as  we  view  the  evi- 
dence of  the  clerk  of  the  tmard,  there  is  no  con- 
flict between  his  evidence  and  the  recital  in  the 
remonstrance,  which  he  admitted  was  written 
by  himself.  E.  W.  Norton,  who  transmitted  to 
the  special  board  the  remonstrance,  says,  "There 
was  no  notice  served  upon  us,  officially,  what- 
ever, to  regard  to  the  changing  of  our  district." 
The  qualification  of  his  evidence  by  the  use  of 
the  word  "officially"  clearly  Indicates  that  no- 
tice was  given  to  him  in  some  manner  by  the 
auditor.  We  are  of  the  opinion  that  the  find- 
ings, therefore,  of  the  court,  were  fully  Justified 
by  the  evidence.  As  bearing  upon  the  question 
of  what  notice  is  sufficient  where  no  presorllied 
form  of  notice  Is  required,  see  Avant  v.  Flynn, 

2  S.  D.  ir>3,  40  N.  W.  15;  Ulrick  v.  Trust  Co., 

3  S.  D.  44.  51  N.  W.  1023;  Xovotny  y.  Dan- 
forth  (S.  D.)  C8  N.  W.  749.  The  officers  of  tlje 
boatd  and  voters  of  the  district  having  been 
brard,    and   their  protest   or   remonstrance,    In 


which  they  recite  that  the  clerk  of  the  board  was 
given  notice,  considered,  the  district  cannot  now 
escape  liability  upon  the  technical  ground  that 
this  was  not  a  proper  form  of  notice. 

The  last  ground  relied  upon  for  a  reversal  la 
equally  untenable.  The  board  of  county  com- 
missioners Is  required  \jy  law  to  meet  on  the 
first  Monday  of  July,  and  may  adjourn  from 
time  to  time.  Section  579,  Comp.  Laws.  And 
subdivision  2,  {  3,  subc.  3,  provides  that  at  the 
regular  meeting  in  July  the  county  commission- 
ers  and  coimty  superintendent  shall  make  an  ap- 
portionment. By  section  6,  supra,  this  subdi- 
vislou  is  made  ai^llcable  to  the  creation  of  new 
school  districts  under  that  section.  No  special 
notice  Is  required  to  be  given,  other  than  that 
given  by  law,  and  parties  wishbig  to  contest  the 
apportionment  before  itie  special  board  must  take 
notice  of  the  meeting  of  the  board,  and  of  its  ad- 
journed meetings.  While  the  legislature  might 
very  properly  requh%  a  special  notice  of  such 
apportionment  to  be  given.  It  has  not  deemed  It 
necessary  to  do  so;  and  hence  the  defendant 
school  district  was  required,  If  it  desired  to  be 
heard  upon  the  subject  of  the  apportionment,  to 
ascertain  when  the  board  would  take  the  matter 
up.  Having  failed  to  do  so.  It  Is  concluded  by 
the  action  of  the  board.  Finding  do  error  In  the 
record,  the  Judgment  of  the  circuit  court  and 
the  ordor  denying  a  new  trial  are  affirmed. 


DAVIS  V.  COOK. 

(Supreme  Court  of  South  Dakota.     Nov.  20, 

1880.) 

Appbai. — BtLL  OF  ExoEPTioxs— Tims  fok  Bettli- 

MEST— AMBNDUENT— RkvibW — JODOMSNT — COL- 
LATERAL Attack— Affidavit  for  ATTACBHBifT 
— Effect  of  Recitals  ix  Record. 

1.  A  bill  of  exceptions  will  not  be  Btricken  out 
on  the  ground  that  the  time  to  settle  the  same 
had  expired,  where  the  bill  was  aerved  in  time, 
and  the  judge  extended  time  for  settlement  by 
an  order  reciting  that  such  extension  was  for 
"good  cause  ahown." 

2.  The  trial  judge  may  allow  a  bill  of  excep- 
tions to  be  amended  after  it  la  submitted  to  him 
for  settlement  by  inserting  a  specification  of 
the  particular  errors  relied  on. 

8.  The  action  of  the  lower  court  in  granting 
a  motion  for  new  trial  on  purely  legal  grounds 
may  be  revised  on  appeal,  no  question  of  ju- 
dicial discretion  being  involved. 

4.  Under  Comp.  Laws.  {  4900,  providing  that, 
where  defendant  cannot  be  found  in  the  state, 
and  that  fnct  appears  by  afiidavit  "to  the  satis- 
faction of  the  court,"  and  it  lilcewise  aptwurs 
that  a  cause  of  action  exists,  the  court  may  or- 
der service  by  publication,  etc.,  on  affidavit  re- 
citing that  deponent  is  plaintiff's  attorney;  that 
a  cause  of  action  exists  in  favor  of  plaintiff 
and  aeainst  defendant,  the  grounds  of  wttich  ap- 
pear by  the  complaint  annexed  (such  com- 
plaint being  verified  by  the  attorney  on  his  "beet 
knowledge,  information,  and  belief');  that  the 
complaint  is  true  to  the  best  knowledge.  Infor- 
mation, and  belief  of  deponent;  that  defendant 
is  not  a  resident  of  the  state,  but  resides  In  the 
city  of  A.,  Minn.,  as  deponent  is  informed  by 
certain  persons  (naming  them)  who  live  there; 
that  defendant,  after  due  diligence,  cannot  be 
found  within  the  state,  he  being  now  at  A., 
Minn.;  and  that  defendant  has  property  in  this 
state,  which  has  been  attached,  etc.,— is  suffi- 
cient to  authorize  an  order  for  publication  of 
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the  ■mnmoDS,  when  qaestioned  on  collateral  at- 
tack of  a  Jndgment  Maed  on  such  aerrice. 

5.  Though  no  aenar&te  affidavit  appear*  In  tne 
record  of  an  attacnniHit  auit  against  a  nonresi- 
dent defendant  showing  that  copies  of  the  sum- 
mons and  complaint  were  mailed  to  him,  such 
fact  is  sufficiently  shown  in  a  collateral  proceed- 
iDg  by  the  affidavit   made  by  the  attachment 

glaintiff  on  bia  application  for  Judgment,  and 
y  a  recital  in  the  judgment 

Appeal  from  circuit  court,  Bon  Homme 
county;  E.  G.  Smith,  Judge. 

Action  by  N.  T.  Davis  against  James  M. 
Oook  to  quiet  title.  The  court  directed  a 
verdict  for  defendant,  but  thereafter  grant- 
ed plaintiff's  motion  for  a  new  trial,  and  de- 
fendant appeals.    Affirmed. 

J.  D.  Elliot,  for  appellant  W:  T.  WU- 
ilams,  for  respondent 

COKSON,  P.  J.  This  Is  an  appeal  from  an 
order  granting  a  new  trial  Tte  plaintiff 
brought  tbe  action  to  quiet  the  title  to  a 
tract  of  land  in  Bon  Homme  county.  On 
tbe  trial  he  sought  to  establish  bis  title 
through  attachment  proceedings,  Judgment, 
and  sale  under  execution,  in  an  action  In 
which  EL  D.  Brown  "tras  plaintiff  and  one 
John  Klemme  was  defendant.  It  being  claim- 
ed that  Klemme  was  the  owner  of  the  land 
at  the  time  that  action  was  Instituted.  No 
personal  service  of  the  summons  was  made 
upon  Klemme  In  tbe  a.ttachment  suit,  and  he 
did  not  appear  in  the  action,  but  substituted 
service  was  made  by  the  publication  of  the 
summons  by  order  of  the  Judge  upon  an  affi- 
davit hereafter  considered.  On  the  trial  tbe 
record  In  the  attachment  suit  and  the  pro- 
ceedings had  thereunder  were  offered  In  evi- 
dence by  the  plaintiff,  and,  upon  objections 
by  tbe  dtfendant  were  excluded.  Plaintiff 
offering  no  further  evidence,  the  court  di- 
rected a  verdict  for  the  defendant  Tbe 
plaintiff  thereupon  moved  the  court  for  a 
new  trial  upon  tbe  minutes  of  the  court, 
stating  as  grounds  therefor  errors  of  law  oc- 
curring at  the  trial  in  sustaining  defend- 
ant's objections  to  tbe  introduction  of  the 
record  in  the  attachment  suit  Tbe  respond- 
ent moved  In  this  court  to  purge  the  record 
by  striking  out  the  bill  of  exceptions,  for 
the  reason  that  the  court  had  no  Jurisdiction 
to  settle  tbe  same  as  tbe  time  granted  by 
the  court  for  that  purpose  bad  expired;  and 
for  tbe  further  reason  that  the  court  allowed 
the  bill  to  be  amended  by  the  defendant  aft- 
er tbe  same  was  submitted  to  him  for  settle- 
ment We. are  of  tbe  opinion  that  neither 
point  is  well  taken.  Tbe  bill  of  exceptions 
was  served  within  tbe  time  granted  by  the 
judge,  and,  though  there  was  some  delay  in 
presenting  tbe  bill  to  the  Judge,  It  seems  to 
have  resulted  from  an  oral  stipulation  be- 
tween the  parties.  The  time  was  extended 
by  tbe  Judge  for  tbe  settlement  of  the  bill, 
and  in  his  ordor  extending  the  time  he  re- 
cites that  It  was  for  "good  cause  shown." 
Tbe  case  presents  an  entirely  different  ques- 
tion from  that  presented  in  McGlllycuddy  v. 


Morris  (S.  DO  63  N.  W.  14.  In  tbe  latter 
case  several  months  had  elapsed  after  the 
time  given  had  expired  before  any  bill  of 
exceptions  was  prepared  and  served,  and  no 
new  time  was  fixed  by  the  court  for  the  set- 
tlement of  the  same  apon  "good  cause 
shown." 

The  second  position  is  equally  untenable. 
The  amendment  pnqtosed  was  to  insert  a 
specification  of  tbe  particular  errors  relied 
upon  in  the  bill  of  exceptions.  This  amend- 
ment was  properly  allowed.  We  are  of  the 
opinion  that  it  is  the  duty  ot  the  trial  Judge 
to  see  that  the  specifications  of  the  particu- 
lar errors  relied  upon  are  contained  in  the 
bill  of  exceptions  before  he  settles  the  same. 
Subdivisions  2,  3,  |  5000,  Ck>mp.  Lews.  This 
specification  is  essential  to  enable  the  Judge 
to  properly  settle  the  bill  or  statement  and 
have  It  contain  only  such  matters  as  are 
necessary,  and  in  order  that  he  may  elimi- 
nate all  redundant  and  useless  matter  In  tbe 
bill  or  statement 

Tbe  grounds  for  tbe  motion  for  a  new  trial 
being  purely  legal  grounds,  and  no  question 
of  Judicial  discretion  being  involved,  this 
court  will  review  the  action  of  the  trial 
court  as  one  presenting  a  question  of  law 
only.  Sandmeyer  r.  Insurance  Oo.,  2  S.  D. 
346,  SO  N.  W.  353.  The  objections  made  to 
the  Introduction  of  the  records  are  thus  stat- 
ed in  the  abstract:  "The  defendant  there- 
upon objected  to  the  introduction  of  the  ex- 
bibit  offered,  for  the  reason  that  it  appears 
upon,  the  face  of  the  same  that  the  court 
had  no  Jurisdiction  to  issue  the  order  c^  pub- 
lication of  summons  for  the  reason  that  no 
acts  of  diligence  are  alleged  in  tbe  affidavit 
upon  which  tbe  same  was  Issued,  •  •  • 
and  for  tbe  further  reason  that  there  is  no 
affidavit  of  the  mailing  of  a  copy  of  tbe 
summons  and  complaint,  and  for  the  further 
reason  that  the  facts  alleged  in  the  affidavit 
and  complaint  stating  or  purporting  to  state 
a  cause  of  action  against  the  defendant  are 
not  sworn  to  except  upon  information  and 
.belief,  and  no  source  of  Information  or  be- 
lief Is  alleged."  Tbe  affidavit  upon  which 
the  order  of  publication  was  granted  was 
made  by  tbe  attorney,  who  says  "he  Is  the 
attorney  for  the  plaintiff  In  tbe  above-enti- 
tled action;  that  a  cause  of  action  [exists] 
in  favor  of  the  above-named  plaintiff  and 
against  the  above-named  defendant,  the 
grounds  of  which  appear  by  tbe  sworn  com- 
plaint In  this  action,  hereto  annexed;  [that] 
tbe  statements  contained  therein  are  true  to 
the  best  knowledge,  information,  and  belief 
of  this  deponent;  that  the  defendant  John 
P.  Klemme,  is  not  a  resident  of  this  state, 
but  resides  In  the  city  of  Albert  Lea,  in  the 
state  of  Mlimesota,  as  deponent  Is  informed 
by  one  D.  P.  R.  Hlbbs,  an  attorney  at  law 
at  Albert  Lea,  Minn.,  by  letter,  and  also  by 
H.  D.  Brown  &  Co.,  bankers  at  Albert  Lea, 
Minn.;  and  that  said  defendant  after  due 
diligence,  cannot  be  found  within  this  state. 
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be  being  now  at  Albert  Lea,  Minn.;  tiiat 
aaid  defendant  baa  property  witbln  tbis 
state,  to  wit,  a  farm  of  100  acres,  wltb  Im- 
prorements,  situated  In  Bon  Homme  county, 
Soutb  Dakota,  •  ♦  •  wblcb  said  real  es- 
tate has  been  attached  by  tbe  plaintiff  in 
this  action  under  and  by  virtue  of  a  war- 
rant of  attachment  Issued  in  this  action." 

Tbe  only  questions  pivsented  for  our  deter- 
mination therefore  are:  Was  the  affldarit  suf- 
ficient to  authorize  tbe  court  to  grant  the  or- 
der for  the  publlcfltion  of  the  summons,  when 
considered  in  a  collateral  proceeding?  Did  tbe 
failure  of  tbe  record  to  contain  an  afitdavlt 
showing  that  a  copy  of  the  summons  and  com- 
plaint, addressed  to  the  defendant  at  his  place 
of  resld«ice  at  Albei-t  Lea,  Minn.,  had  been 
deposited  in  tbe  post  offlre.  as  required  by  the 
statute,  render  the  proceedings  void?  Section 
4800,  Comp.  Laws,  provides  that:  "Where  the 
person  •  •  •  cannot  t>e  found  within  the 
state  and  that  fact  ai)pear8  by  affidavit,  to  tbe 
satisfaction  of  tbe  court  or  Judge  thereof,  and 
H  in  like  manner  appears  that  a  cause  at  ac- 
tion exists  against  the  defendant,  •  •  • 
such  court  or  Jud;;e  may  grant  an  order  that 
service  b6  made  by  the  publication  of  tbe  sum- 
mons *  *  *  where  the  defendant  Is  not  a 
resident  of  tbIs  state,  but  lias  property  therein 
and  tbe  court  has  Jurisdiction  of  tbe  subject  of 
the  a(Aion."  It  will  be  observed  that  the  tacts 
must  appear  by  affidavit  to  the  satisfaction  of 
/the  court  or  Judge.  The  term  "satisfaction" 
of  tbe  court  or  Judge  presupposes  tbe  exercise 
of  Judicial  power  on  tbe  part  of  tbe  court  or 
Judge.  If,  therefore,  sufficient  facts  are  stated 
to  call  Into  exercise  the  Judicial  mind  of  the 
court  or  Judge,  his  judicial  detemilnation,  how- 
ever erroneous  it  mny  be,  cannot  be  questioned 
In  a  collateral  proceeding.  It  is  only  when  the 
facts  stated  in  the  affidavit  are  insufficient  to 
call  into  exercise  the  Judicial  power  of  the 
court  that  tbe  Judgment  based  upon  such  a  serv- 
ice, made  upon  such  an  affiilavit,  will  be  held 
void;  and  It  Is  only  when  the  Judgment  Is 
void  that  it  can  be  attacked  In  a  collateml  pro- 
ceeding by  parties  or  strangers.  Forbes  v. 
■"^de,  31  Cal.  342;  Staples  v.  Falrehlld,  3  K. 
T.  46;  Miller  v.  Brinkeihoff.  4  Denio,  119; 
Skinnion  v.  Kelly,  18  N.  Y.  35G;  FIske  v.  An- 
derson, 33  Barb.  74;  Casteilaoos  v.  Jones,  5 
N.  Y.  1C7;   In  re  Faulkner,  4  Hill.  601.  002. 

Tbe  appellant  contends  that  the  affidavit  as 
to  the  existence  of  a  cause  of  action  Is  Insuffi- 
cient in  that  in  both  the  complaint  and  affida- 
vit the  facts  stating  a  cause  of  action  are  stat- 
ed to  be  true  according  to  tbe  affiant's  Informa- 
tion and  l)clief.  ITie  verification  to  the  com- 
plaint having  been  made  by  tbe  attorney,  and 
stating  "that  the  same  is  true  to  bis  best  knowl- 
edge, information,  and  belief,"  tbe  language  of 
section  4922,  where  tbe  verification  Is  made  by 
any  person  other  than  tbe  party  we  think  It 
must  be  held  sufficient.  Tbe  complaint  is 
made  In  express  terms  a  part  of  the  affidavit, 
and,  being  verified  as  provided  by  the  statute, 
mu»t  be  regarded  as  a  verified  complaint,  and 
therefore  sbowhig  that  a  cause  of  action  ex- 


isted at  tbe  time  tbe  action  waa  commenced. 

The  facts  showing  that  the  defendant  Is  not 
a  resident  of  the  state,  and  that  he  could  not, 
after  due  diligence,  be  found  within  tbe  state, 
present  questions  of  more  difficulty  In  their 
solution.  It  will  be  noticed  tbat  tbe  deponent 
states  that  defendant,  Elemme,  "1b  not  a  resi- 
dent of  tbis  state,  but  resides  in  the  city  of 
Albert  Lea,  in  tbe  state  of  Mbmesota,  as  de- 
ponent Is  Informed";  and  he  then  states  the 
sources  of  his  information.  This,  coupled  with 
the  allegatl<H),  made  positively,  that  said 
Klemme  was  at  Albert  Lea,  Minn.,  wonld  seem 
to  be  srane  evidence  from  which  tbe  court 
or  judge  might  reasonably  find  tbat  Klemme 
was  not  a  resident  of  this  state.  The  evidence 
was  at  least  siifflcleut  to  call  Into  exercise  tbe 
judicial  power  of  the  court,  and  is,  therefore, 
sutflclent  upon  a  collateral  attack.  The  evi- 
dence as  to  due  diligence  Is  meager.  It  con- 
sists mainly  In  the  statement  of  deponent  tbat 
said  defendant  "cannot,  after  due  diligence,  be 
found  wltbbi  this  state."  But  this  statement 
Is  followed  by  the  further  statement,  "be  being 
now  at  Albert  Lea,  Minn."  If  tbe  defendant 
was,  as  positively  stated,  In  fact  at  Albert  Lea  at 
tbat  time,  be  could  not  have  been  found  in  this 
state  through  any  diligence  that  tbe  plalntUF 
could  have  exercised.  The  further  fact  tbat 
the  court  was  authorized  to  find  from  tbe  affi- 
davit that  the  defendant,  Klemme,  resided  out 
of  tbe  state  would  furnish  slight  evidence,  at 
least,  that  he  could  not  be  foimd  within  the 
state.  While  tbe  affidavit  Is  not  entirely  satis- 
factory, we  are  Inclined  to  hold  it  sufficient  to 
support  the  judgment  against  a  collateral  at- 
tack. In  Bank  v.  Jacobson  (S.  D.)  66  N.  W.  433, 
this  court  held  an  affidavit  on  a  direct  attack 
sufficient,  wblcb  was  quite  similar  to  tbe  one 
we  are  now  considering.  It  is  true  tbat  tbe 
affidavit  In  that  case  contained  the  positive 
statement  that  tbe  deponent  "knew  of  bis  own 
knowledge  that  tbe  defendant  removed  from 
tbis  state  some  two  or  tbree  years  prior  to  tbe 
making  of  the  affidavit,  wltb  tbe  intention  erf 
settling  on  the  Pacific  coast"  But,  while  this 
makes  tbe  evidence  more  satisfactory  as  tend- 
ing to  prove  that  the  defendant  was  not  a  resi- 
dent of  this  state,  and  tbat  he  could  not,  afto- 
reasonable  dUlgence,  be  found  within  the  state. 
It  does  not,  of  Itself,  conclusively  establish  ei- 
ther fact,  and  therefore  only  constitutes  evi- 
dence to  be  weighed  by  the  court  The  two 
cases,  so  far  as  Jurisdiction  Is  conferred  upon 
the  court  or  Judge  to  act  Is  concerned,  are  sub- 
stantially alike.  Belmont  v.  Comen,  82  N.  Y. 
a>6;  Pettlford  r.  Zoelhier  (Mich.)  8  N.  W.  57; 
People  V.  Munroe  (Cal.)  33  Pac.  778;  Porter 
V.  Purdy,  29  N.  Y.  106;  Facey  v.  Puller,  13 
Mich.  527;   Wall  v.  TrumbuU,  16  Mich.  228. 

No  separate  affidavit  appears  in  tbe  record, 
showing  that  copies  of  the  summons  and  com- 
plaint were  mailed  to  the.  defendant  In  tbe  at- 
tachment salt,  but  our  attention  Is  called  by 
plaintiff's  additional  abstract  to  tbe  affiduvit 
made  by  tbe  plaintiff  on  his  application  for 
Judgment  hi  which  appears  the  following - 
"Tbat  tbe  summons  was  didy  served  by  publl- 
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catioD,  and  by  mailing  the  same,  with  a  oqty  ot 
the  complaint,  aa  appears  by  tbe  affidavit  of 
•  •  •  bereto  annexed;"  and  also  to  the  re- 
cital in  the  lodgment,  "And  a  copy  of  tbe  sum- 
Biana  and  complaint  baying  been  duly  mailed 
to  said  defendant,  Jobn  P.  Klemme,  at  Albert 
Lea,  Minnesota."  From  this  affldayit  and  re- 
cital in  tbe  Judgment  we  tblnk  tbe  court  below 
was  antborized  to  presume  that  the  summons 
and  complaint  had  been  properly  mailed  to  the 
defendant,  and  tbe  proper  affidavit  made, 
showing  that  tact.  Tbls  court  will  therefore 
aasome,  for  tbe  purposes  of  this  decision,  that 
gndi  an  affidavit  was  originally  among  the  flies 
of  that  case,  and  that  tbe  court's  recital  is  ooo- 
dnalye  of  the  fact  of  such  mailing  in  a  col> 
Iat«sl  proceeding.  These  views  lead  to  an 
affirmation  of  the  order  of  the  circuit  court 
giantlne  a  new  trial,  and  the  same  Is  affirmed. 


.    SMAIiTZ  et  al.  -r.  BOYOB  et  al.i 
{Sopreme  Oonrt  of  Michigan.     May  19,  1886.) 
lavAun  JcRT  Lists  —  Okder  of  New  Lists  — 

CRALLBHaE  to  AkRAT — MaSTKR  ASD  SEKVAKT — 

Scope  or  Emplotmbnt— Damaois  bt  Fikbs  — 
Fbovircb  of  Jdkt— Evidence. 

1.  Under  Pnb.  Laws  1893,  Act  No.  201,  an- 
thorizJng  the  circuit  judge  to  direct  the  return 
«f  new  Jury  lists  when  the  current  lists  are  de- 
dated  illegal  for  any  reason,  a  circuit  judge 
has  authority,  when  no  jury  cases  are  pend- 
ing, if  he  deems  the  current  lists  invalid,  to  de- 
clare the  same  invalid  on  his  own  motion,  and 
«rder  a  return  of  new  lists. 

2.  The  fact  that  a  town  clerk  ordered  return- 
ing officers  of  jury  lists  not  to  return  persons 
over  60  years  of  age,  who  by  statute  were  in- 
eligible, was  not  ground  of  cnallenge  to  the  ar- 
ray. 

3.  The  fact  that  the  order  for  retnm  of  jury 
lists  directs  the  lists  to  be  made  by  the  aiders 
men  and  supervisors,  instead  of  aldermen  and 
asaessing  otncers  of  wards  in  cities,  is  not 
gronnd  of  challenge  to  the  array,  when  it  does 
not  appear  that  any  of  the  supervisors  who  re- 
turned the  lists  were  not  assessing  officers. 

4.  The  fact  that  return  lists  of  jurors  do  not 
show  that  the  names  were  taken  from  the  prop- 
er assessment  roll  is  not  ground  of  challenge  to 
the  array,  when  it  does  not  appear  that  any  of 
them  were  persons  not  assessed  on  the  proper 
assessment  roll. 

5.  Tbe  fact  that  return  lists  of  jnrora  were  re- 
tamed  from  wards  in  a  city  by  a  single  supervi- 
sor, or  by  a  supervisor  and  an  alderman,  is  not 
gronnd  of  challenge  to  the  array,  where  It  does 
Dot  appear  that  in  such  wards  tiiose  officers  did 
not  constitute  a  majority  of  the  officers  whose 
duty  it  was  by  law  to  make  the  return. 

6.  Men  employed  by  a  foreman  under  author- 
ity from  a  manager,  who  in  turn  was  authorized 
by  the  owner  to  hire  them,  and  who  were  paid 
by  the  owner,  are  the  owner's  servants. 

7.  In  an  action  for  loss  of  a  mill  by  fire  set 
from  defendant's  land,  where  it  appears  that 
tbe  foreman  of  defendant's  logging  camp,  when 
the  men  were  out  of  work,  employed  them  to 
clear  tbe  land  to  raise  potatoes  for  use  in  camp, 
and,  in  clearing  it,  ordered  them  to  set  tbe  fire 
from  which  pinintiS's  mill  caught  fire,  the  ques- 
tion whether  the  foreman,  in  so  employing  tbe 
men,  was  performing  a  duty  usually  expected  of 
foremen  of  Inmber  cnmps,  and  therefore  acting 
within  tbe  scope  of  his  employment,  is  for  the 
jury. 
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8.  In  ah  action  for  loss  of  a  mill  by  fire  start- 
ed by  fire  from  defendant's  land,  it  was  reversi- 
ble error  to  allow  a  witness  to  testify  that  in  his 
opinion  the  fire  was  started  by  the  fire  from  de- 
fendant's land. 

9.  In  an  action  for  loss  of  a  mill  by  fire,  tbe 
question  whether  plaintifTs  mill  caught  fire 
from  the  fire  on  defendant's  land  is  for  the  jury. 

Error  to  drcnit  court.  Bay  cotmty;  Andrew 
O.  Maxwell,  Judge. 

Action  by  Michael  Smalts  and  others  against 
Jonathan  Boyce  and  another  for  damages  for 
tbe  burning  of  plaintiffs'  mill,  set  by  fire  from 
defendants'  land.  From  a  judgment  for  plain- 
tiffs, defendants  bring  error.     Revened. 

Simonson,  GlUett  &  Courtright,  for  appel- 
lants.   McDonell  St  Hall,  for  appellees. 

HOOKER,  3.  Tbe  most  Important  legal 
question  in  tbls  cause  relates  to  the  jury;  a 
challenge  to  tbe  array  having  been  Interposed, 
to  which  a  demurrer  was  filed.  Tbe  record 
shows  that  upon  November  24,  1804,  at  a  time 
when  no  Jury  cases  were  pending  before  said 
court,  an  order  was  mode,  upon  tbe  court's 
own  motion,  as  follows:  "In  the  Matter  of  tbe 
Returns  of  Lists  and  Petit  Jurors.  It  appear- 
ing to  the  court  that.  In  making  the  selections 
of  persons  to  serve  aa  grand  and  petit  jurors  In 
tbls  county,  the  returning  officers  have  disre- 
garded the  provisions  of  Uiw,  it  is  therefore  or- 
dered that  all  such  returns  for  the  year  1894 
be  set  aside,  and  altogether  held  for  naught. 
It  is  further  ordered  that  tbe  supervisors  and 
town  clerks  of  the  various  townabips,  and  the 
supervisors  and  aldermen  of  the  various  vrards 
of  the  cities,  in  Bay  county,  make  new  lists  of 
persons  competent  and  qualified  to  serve  as 
grand  and  i>etit  jurors  in  this  court,  as  provid- 
ed by  law,  and  cause  the  same  to  be  filed  wltb 
the  clerk  of  this  court  within  thirty  days. 
Read,  approved,  and  signed  In  open  court  A. 
C.  Maxwell,  Circuit  Judge."  A  letter  contain- 
ing some  directions  In  relation  to  tbe  return  of 
jury  lists,  accompanied  by  a  copy  of  tbe  order, 
was  sent  to  tbe  several  supervisors  and  clerks 
of  tbe  townships,  and  aldermen  of  the  wards 
in  cities,  within  said  county  of  Bay,  by  the 
cotmty  clerk.  Tbe  order  determined  that  tbe 
lists  were  returned  Illegaily.  Act  No.  201  of 
the  Publk;  Laws  of  V&Ki  permits  the  circuit 
Judge  to  direct  tbe  return  of  new  lists  when 
tbe  current  lists  are  declared  illegal  for  any 
reason.  We  have  no  means  of  knowing  wheth- 
er this  determination  was  based  upon  valid  rea- 
sons or  not,  and  the  question  Is  not  before  us. 
We  are  not  conviaced  tbat  such  declaration 
cannot  be  upheld  because  made  by  the  circuit 
Judge  of  bis  own  volition.  When  It  appears 
that,  if  a  jury  be  drawn.  It  cannot  stand.  If 
challenged,  it  would  seem  to  be  a  proper  thing 
for  the  Judge  to  take  steps  to  procure  a  lawful 
jury,  and  that  litigants  have  not  a  right  to  In- 
sist upon  drawing  from  Jury  lists  known  to  be 
Invalid,  merely  because  some  party  to  an  ac- 
tion has  not  raised  the  question.  Robinson  v. 
Mulder,  81  Mich.  77,  45  N.  W.  505;  Atkinson 
V.  Morse,  63  Mich.  279,  20  N.  W.  712. 
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This  ease  seems  to  bare  been  tried  at  a  term 
subseauent  to  tbat  at  which  the  order  was 
made,  and  before  a  Jury  which,  for  aught  that 
appears,  consisted  wholly  of  eligible  persons, 
against  which  Jury  only  technical  reasons  are 
urged.  Among  other  reasons  given  in  support 
of  the  challenge  is  the  fact  that  the  clerk  sent 
a  notice  containing  some  directions  to  the  of- 
ficers whose  duty  It  was  to  return  the  lists,  in 
which  they  were  directed  not  to  return  the 
names  of  persons  over  60  years  of  age.  This 
was  In  strict  conformity  to  section  7571  of 
Howell's  Annotated  Statutes,  which  forbids  the 
listing  of  persons  exempt  from  Jury  duty.  We 
do  not,  however,  meau  to  imply  that  the  fact 
that  tbe  clerk  gave  erroneous  advice  as  to  the 
selection  of  persons  would  necessarily  Justify 
a  challenge  to  the  array. 

Again,  It  is  claimed  tbat  tbe  order  directed 
Qie  supervisors,  and  aldermen  of  wards  in 
cities,  to  make  tbe  lists,  instead  of  aldermen 
and  assessing  officers.  Usually  assessments 
are  made  by  supervisors,  where  there  are  sucli 
officers,  and  we  are  not  Informed  that  any  lists 
were  returned  by  supervisors  who  were  not  as- 
sessing officers,  or  tbat  there  are  any  cities  In 
Bay  county  that  have  supervisors  who  are  not 
assessing  officers.  It  is  true  that  we  might 
run  the  question  down,  by  Investigating  the  sev- 
eral charters  of  such  cities,  but  we  assume  that 
counsel  would  point  out  such  cases,  if  there 
were  any.  Tbe  fact  that  the  order  contains 
the  word  "supervisors,"  Instead  of  "assessing 
officers,"  we  do  not  consider  important,  if  they 
both  mean  the  same  officer.  We  are  told  that 
the  lists  were  returned  from  several  wards  by 
the  supervisor  and  one  alderman,  but  we  are 
not  informed  that  in  such  wards  such  officers 
did  not  constitute  a  majority  of  those  upon 
whom  tbe  duty  was  imposed  by  law.  People 
v.  Fubrmann,  103  Mich.  697,  61  N.  W.  866. 
It  is  said  that  in  one  ward  the  supervisor  alone 
certified  the  list,  and  that  "several  of  the  lists 
do  not  show  tbat  the  names  were  taken  from 
the  proper  assessment  roll."  It  does  not  ap- 
pear that  any  of  them  were  persons  not  assess- 
ed on  the  assessment  roll,  and.  If  not,  It  would 
not  be  ground  for  challenge  to  the  array;  and 
the  same  may  be  said  of  the  return  from  the 
ward  where  the  supervisor  alone  certified  the 
list.  See  Nlies  v.  Circuit  Judge,  102  Mich.  328, 
60  N.  W.  771;  People  v.  Ooffman,  59  Mich.  1, 
26  N.  W.  20'i ;  Wise  v.  Lumber  Co.,  86  Mich. 
40,  4S  N.  W.  605.  Tbe  challenge  was  properly 
overruled. 

A  short  review  of  the  facts  Is  necessary  to  an 
explanation  of  the  other  points:  The  plaintiffs 
were  the  owners  of  a  shingle  mill,  and  defend- 
ant Jonathan  Boyce  owned  and  lumbered  a 
tract  of  land  adjoining  said  mill.  The  other  de- 
fendant was  his  son  and  bookkeeper,  but,  as  a 
verdict  was  directed  In  bis  favor,  he  need  not 
be  mentioned  further.  Jonathan  Boyce  lived 
in  Grand  Rapids,  and  conducted  his  lumbering 
operations  through  one  Manker,  his  foreman, 
who  was  on  tbe  ground.    Manker  took  charge 


of  one  camp  and  gang  of  men  personally,  and 
sent  a  man  named  Bonneyville  as  foreman  to 
take  charge  of  another  camp  near  by,  from 
which  the  fire  is  said  to  have  come  which  de- 
stroyed plaintiffs'  mill.  Thrae  was  evidence 
tending  to  show  that,  when  the  men  were  out 
of  work,  Bonneyville  employed  them  in  clearing 
tbe  land;  several  acres  being  cleared,  and 
afterwards  used  to  raise  potatoes,  which  were 
subsequently  used  in  the  camp.  On  the  day 
In  question  the  fire  was  burning  In  the  brush, 
having  been  set  that  day,  or  the  day  before. 
The  defendant  claims  tbat  there  Is  no  evidence 
that  he  authorized  his  men  to  clear  this  land 
<x  bum  tbe  brusb,  and  tbat  Bonneyville  was 
not  within  tbe  line  of  bis  employment  in  caus- 
ing It  to  be  done,  and,  therefore,  tbat  the  court 
should  have  directed  a  verdict  for  the  defend- 
ant. It  must  be  admitted  that  there  Is  no 
evidence  that  the  defendant  histructed  bis 
men  to  set  fire,  or  knew  of  an  intention  up- 
on their  part  to  do  so;  but  the  fires  were 
set  by  men  employed  through  Bonneyville,  who 
bad  authority  from  Manker,  who  in  turn  bad 
authority  from  the  defendant  to  hire  men  for 
the  defendant,  who  paid  them  for  their  labor. 
We  are  asked  to  hold  that  these  men  were  not 
servants  of  the  defendant,  but  we  think  they 
were  clearly  such  servants;  being  employed  by 
his  agent,  and  upon  his  credit  Manker  appears 
to  have  been  tbe  person  in  charge  of  the  de- 
fendant's business.  The  men  were  engaged  In 
clearing  and  burning  and  plowing.  They  bad 
shovels  and  grub  hoes,  and  o&er  tools.  Thett 
time  was  kept,  and  payments  were  made  by 
the  defendant  for  this  labor.  We  may  prop- 
erly Infer  that  he  furnished  the  tools  used  In 
clearing  and  planting  this  land.  He  Is  shown 
to  have  bad  the  crops  afterwards.  We  find  no 
evidence  indicating  that  be  was  surprised  or 
disappointed  that  his  men  should  have  been 
kept  busy  at  clearing  up  this  land  when  out  of 
other  work.  We  cannot  say  that  such  was  or 
was  not  generally  expected  of  men  engaged  In 
running  lumber  camps  for  landowners,  and 
think  it  was  a  proper  question  to  leave  to  the 
Jury,  upon  the  proof. 

It  Is  claimed  that  tbe  opinion  of  one  witness 
as  to  the  origin  of  the  fire  should  not  have 
been  admitted.  One  of  the  vital  questions  In 
this  cause  was  whether  tbe  mill  was  burned  by 
fire  that  came  from  tbe  defendants'  burning. 
Tbe  witness  mentioned  said  that  In  bis  opinion 
It  did.  In  answer  to  the  question,  "What  can 
you  say  as  to  what  fire  it  was  that  burned  tbe 
mill,  taking  all  the  circumstances?"  This  was 
a  question  for  the  Jury,  and  not  for  the  witness, 
and  should  have  been  excluded.  The  record 
contains  a  large  number  of  assignments  of  er- 
ror, which  we  think  It  unnecessary  to  discuss. 
The  Judgment  is  reversed,  and  a  new  trial  or- 
dered. 

MONTGOMERY  and  MOORE,  JJ.,  concur- 
red with  HOOKER,  J.  GRANT,  J.,  ooQcor- 
red  in  the  result    LONG,  a  J.,  did  not  sit 
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GRANT  T.  DULUTH,  M.  &  N.  RT.  CO.* 

(Snpreme  Conrt  of  Minnesota.    Not.  27,  1896.) 
Corporations — Costracts — Autbokitt  or  Pbksi- 

DBNT— RATIFICATIOS. 

1.  BM,  that  neither  the  articles  of  associa- 
tion nor  the  by-laws  of  the  defendant  gave  its 
president  any  authority  to  make  on  its  behalf 
the  contract  apon  which  plaintiff  seeks  to  re- 
cover. 

2.  Also,  that,  the  board  of  directors  never  baT- 
ing  given  him  any  actual  authority  to  make 
the  contract,  there  was  no  evidence  that  they 
had,  by  custom  or  acquiescence  in  such  a  course 
of  business,  clothed  him  with  any  apparent  au- 
thority to  make  it. 

3.  Also,  that  there  was  no  evidence  from 
which  a  subsequent  ratification  or  adoption  of 
the  contract  could  be  inferred. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Loaia  comity; 
Page  Morris,  Judga 

Action  by  John  Grant  against  the  Duluth, 
Uissabe  &  Northern  Railway  Company  on  an 
agreement  for  the  itayment  of  moneys  falling 
due  plaintiff  nnder  a  subcontract  for  the  con- 
stmctlon  of  a  railroad.  There  was  a  verdict 
for  defendant,  and  from  an  order  denying  a 
new  trial  plaintiff  appeals.     Affirmed. 

Clapp  &  Macartney,  for  appellant  Cotton, 
DIbell  &  Reynolds  (Joseph  B.  Cotton  and  Geo. 
Wdwood  Monay,  of  counsel),  for  respondent 

MITOHBLLi,  J.  The  defendant  corporation 
was  organized  to  construct,  eqnlp,  and  main- 
tain a  railroad.  By  Its  articles  of  association, 
the  goTemment  of  the  corporation  and  the 
management  of  its  affairs  were  vested  in  a 
board  of  nine  directors.  Among  the  officers 
provided  for  was  a  president  to  be  elected  by 
the  board  of  directors.  The  articles  also  pro- 
vided for  the  appointment  by  the  board  of  an 
execntlve  committee,  to  consist  of  the  presi- 
dent and  two  directors,  which  should  be  vest- 
ed with  snch  powers  as  the  board  of  directors 
might  from  time  to  time  determine,  prescribe, 
or  limit  The  articles  of  association  are  oth- 
erwise silent  as  to  the  powers  of  the  president 
The  by-laws,  after  providing  that  the  board 
of  directors  'is  authorized  to  exercise  in  the 
govenmient  and  management  of  the  company 
an  tmrestricted  authority,  and  to  exercise 
therefor  the  entire  coroorate  authority  of  the 
company,"  further  provide  that  the  president 
"shall  be  the  execntlve  officer  of  the  company, 
and  shall  have  the  supervision  of  Its  affairs, 
with  fnll  power  to  execute  all  resolutions  and 
orders  of  the  board  of  directors  not  specially 
Intrusted  to  some  other  officer  of  the  com- 
pany, •  •  *  and  Shan  sign  in  the  name  of 
the  company  all  certiflcates  of  stock,  bonds, 
obligations,  contracts,  and  other  insrtruments 
made  In  behalf  of  the  company,  unless  In  spe- 
cial cases  it  is  ordered  otherwise  by  the  board 
of  dlrectota." 

It  is  alleged  in  the  complaint  and  admitted 
In  the  answer,  that  prior  to  the  1st  day  of 
May,  1893,  the  defendant  having  theretofore, 
by  resolution  of  Its  board  of  directors,  resolved 
upon  the  construction  of  what  Is  known  as  its 
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"Superior  Branch,"  entered  Into  a  contract 
with  the  firm  of  Wolf  &-King  for  the  con- 
struction of  such  branch,  by  the  terms  of 
which  Wolf  &  King  were  to  construct  it  on  or 
tiefore  August  1,  1893,  and  the  defendant  was 
to  pay  them  for  the  work  upon  monthly  esti- 
mates; that  on  May  6  and  June  3,  181)3,  Wolf 
&  King  and  this  plaintlfl  entered  into  con- 
tracts by  the  terms  of  which  plaintiff  was  to 
do  the  grading  on  certain  parts  of  this  Supe- 
rior Branch,  for  which  Wolf  &  King  were  to 
pay  him  In  monthly  payments,  according  to 
the  engineer's  estimates,  the  work  to  be  com- 
pleted by  plaintiff  by  August  1,  1893.  In 
short  Wolf  &  King  sublet  to  plaintiff  part  of 
the  work  Included  in  their  contract  with  de- 
fendant the  times  of  payment  and  for  the 
completion  of  the  work  being  fixed  to  corre- 
spond approximately  with  the  terms  of  the 
contract  between  Wolf  &  King  and  the  defend- 
ant It  tyipears  from  the  evidence  that  subse- 
quently, by  agreement  between  Wolf  &  King 
and  the  defendant,  the  time  for  the  perform- 
ance of  the  contract  of  the  former  was  ex- 
tended to  NovemlKr  1,  18U3,  and  that  by  a 
like  agreement  between  plaintiff  and  Wolf  Sc 
King,  the  time  for  the  performance  of  plain- 
tiff's subcontract  was  also  extended  to  the 
same  date.  Although  we  do  not  deem  the 
fact  material,  yet  it  may  be  also  stated  that  }t 
appears  that  the  defendant  was  especially  In- 
terested In  having  the  construction  of  this 
road  completed  by  November  1,  1893,  fo?  the 
reason  that  its  right  to  certain  bonds  voted  by 
St  Louis  county  in  aid  of  the  road  was  de- 
pendent on  Its  being  completed  by  that  date. 
There  was  evidence  tending  to  prove  that  in 
the  summer,  and  while  the  work  of  construc- 
tion under  these  contracts  was  in  progress,  the 
defendant  defaulted  in  making  its  monthly 
payments  to  Wolf  &  King,  as  required  by  its 
contract  and  that  in  consequence  thereof. 
Wolf  &  King  also  defaulted  in  making  their 
monthly  payments  to  plaintiff,  as  provided  in 
their  contract  with  him,  and  that  on  account 
of  such  default  plaintiff  had  in  contemplation 
stopping  work  under  bis  contract;  that  In  this 
condition  of  things.  Wolf  &  King  and  plaintiff 
went  to  see  Alfred  Merritt  the  president  of 
the  defendant  company,  and  informed  him  of 
the  situation,  and  especially  of  plaintiff's  de- 
termination to  quit  work  In  consequence  of 
the  default  in  the  payments.  We  will  here  let 
plaintiff  state  In  his  own  words  the  promise 
then  made  by  Merritt,  and  upon  which  he  now 
seeks  to  hold  the  defendant  liable:  "He  ac- 
knowledged it  there  in  my  presence  that  he 
would  see  I  was  made  good  for  any  loss  we 
might  sustain  if  we  continued  on  and  com- 
pleted the  work  before  the  Ist  of  Novemlter, 
as  they  had  some  county  Itonds  voted.  The 
payment  of  those  bonds  depended  on  whether 
the  work  was  completed  by  the  1st  of  Novem- 
ber or  not,  and,  if  we  went  on  and  completed 
that  work  before  the  1st  of  November,  he 
would  see  we  were  paid  all  the  loss  we  might 
sustain  In  consequence  of  the  work,  or  de- 
fault of  money  rather."     And,  again:    "Mr. 
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Merrltt  told  me  to  eo  on  and.  complete  that 
woric,  have  It  completed  by  the  1st  of  Novem- 
ber, and  he  would  see  that  I  was  paid  for  .any 
loss  that  I  might  sustain  by  doing  that"  The 
evidence  tends  to  show  that  thereupon  and 
thereafter  plaintiff  continued  the  work  of  grad- 
ing covered  by  hla  contract  with  Wolf  &  King, 
and  completed  It  prior  to  November  1st;  that 
defendant  paid  Wolf  &  King  according  to  Its 
contract  with  them,  and  Wolf  &  King,  In 
turn,  paid  plaintiff  the  amount  fixed  by  their 
subcontract  with  him;  and  that  on  December 
29,  1893,  he  received  and  accepted  from  Wolf 
&  King  a  sum  of  money  in  full  payment  and 
discharge  of  all  sums  owing  by  them  to  him 
for  grading  done  on  the  Superior  Branch  of 
defendant's  road,  and  In  full  payment  and  dis- 
charge of  any  and  all  claims  arising  or  grow- 
ing out  of  such  work  due  or  to  become  due 
thereon.  There  Is  also  evidence  tending  to 
show  that  the  work  in  fact  cost  plaintiff  over 
$16,000  more  than  the  price  agreed  on  In  the 
contract  between  him  and  Wolf  &  King.  It 
Is  this  amount  which  plaintiff  seeks  to  recover, 
his  contention  being  that  Merritt's  promise 
was  made  In  behalf  of  the  defendant,  and  not 
of  himself  individually,  and  his  construction 
of  that  promise  is  that.  If  he  (plaintiCf}  would 
go  on  and  complete  the  work  covered  by  his 
contract  with  Wolf  &  King,  the  defendant 
would  make  good  to  him  the  difference  be- 
tween what  the  work  cost  him  and  what  he 
was  to  receive  for  It  from  Wolf  &  King. 

Conceding,  without  deciding,  that  plaintiff  Is 
correct  in  both  of  these  contentions,  yet  the 
trial  court  was  clearly  right  in  directing  a 
verdict  for  the  defendant  at  the  dose  of  the 
evidence,  for  the  reason  that  there  was  no  evi- 
dence that  the  president  of  the  company  had 
any  authority  to  make  such  a  contract  for  the 
corporation,  or  that  the  corporation  ever  rati- 
fied it.  Counsel  for  plaintiff  correctly  con- 
ceded on  the  argument  that  neither  the  arti- 
cles of  association  nor  the  by-laws  of  the  com- 
pany conferred  any  such  power  on  its  presi- 
dent; also,  that  the  board  of  directors  nevei 
vested  any  such  authority  In  him  by  any  reso- 
lution or  other  express  act  Neither  was 
there  any  evidence  that  they  had,  by  acquies- 
cence in  such  a  course  of  dealing.  Invested  him 
with  any  apparent  authority  to  make  such  a 
contract  in  behalf  of  the  company.  As  presi- 
dents of  corporations  very  frequently  exercise, 
with  the  knowledge  and  tacit  acquiescence  of 
the  directors,  wider  powers  than  those  given 
them  by  the  articles  and  by-laws  of  the  corpo- 
ration, courts,  recognizing  this  fact  have  usu- 
ally adopted  a  very  liberal  rule  in  favor  of 
persons  contracting  with  such  officers,  when- 
ever there  was  evidence  reasonably  tending  to 
show  that  it  had  been  the  custom,  and  hence 
with  the  presumed  acquiescence  of  the  direct- 
ors, for  the  president  or  other  bttlcer  to  exer- 
cise such  powers.  They  have  also,  in  view  of 
such  custom,  adopted  a  somewhat  liberal  rule 
In  determining  what  are  the  implied  powers  of 
a  president,  by  virtue  of  his  office,  under  the 
articles  and  by-laws  of  the  association.    But 


It  would  not  be  claimed  that  authority  t«  make 
such  a  contract  as  this  in  behalf  of  the  defend- 
ant was  within  the  implied  powers  of  the 
president  merely  as  an  executive  officer,  espe- 
cially In  view  of  the  explicit  provisions  of  the 
articles  of  association  vesting  the  entire  gov- 
ernment of  the  corporation  and  the  manage- 
ment of  its  affairs  in  the  board  of  directors. 
And,  as  already  suggested,  there  is  no  evidence 
that  the  board  of  directors  had,  by  custom  or 
acquiescence,  ever  clothed  the  president  with 
any  apparent  authority  to  moke  such  con- 
tracts. The  only  particle  of  evidence  upon 
which  counsel  seizes  as  tending  to  support  any 
such  contention  is  the  bare  fact  that  the  secre- 
tary of  the  company  testified  on  cross-exami- 
nation tliat  the  records  of  the  company  be- 
tween April  24,  1893,  and  October  17,  1893, 
"were  silent  as  to  any  action  in  reference  to 
the  building  of  the  Superior  Branch  of  this 
road."  The  Inference  which  he  seeks  to  draw 
from  this  is  that  the  contract  in  behalf  of  the 
company  with  Wolf  &  King  was  entered  Into 
without  any  prior  authorization  of  the  board 
of  directors.  In  view  of  the  allegations  In 
plaintiff's  complaint  already  referred  to,  upon 
which  there  was  no  Issue,  It  seems  evident  to 
us  that  the  Inferen^re  sought  to  be  drawn  from 
the  testimony  of  the  secretary  Is  wholly  un- 
warranted. When  we  examine  the  record  for 
evidence  of  subsequent  ratification  of  the  act 
of  the  president  by  the  board  of  directors,  we 
find  It  entirely  wanting.  There  Is  not  a  par* 
tide  of  evidence  that  any  one  of  the  nine  di- 
rectors, ex6ept  Merrltt  himself,  ever  knew  that 
he  had  assumed  to  make  any  such  contract  In 
behalf  of  the  campany  until  plaintiff  presented 
his  claim,  in  February,  1894,  when  they 
promptly  rejected  it  There  Is  no  evidence 
that  any  minute  or  memorandum  of  this  al- 
leged agreement  was  anywhere  made  In  the 
books  or  records  of  the  company  from  which 
notice  to  the  directors  might  be  Inferred  or 
presumed. 

As  a  last  resort  counsel  falls  back  upon  the 
proposition  that  If  a  principal  knowingly  ac- 
cepts and  retains  the  benefits  of  a  prior  unau- 
thorized contract  made  in  his  behalf,  this 
amounts  to  ^  ratification.  Rightly  applied, 
this  rule  is  correct,  but  It  has  no  application  to 
the  facts.  Counsel's  claim  Is  that  the  case 
Is  within  the  rule,  because  the  defendant  has 
accepted  the  constructed  road,  and  has  thereby 
accepted  and  retained  the  benefits  of  plain- 
tiff's work.  The  defendant  had  let  a  contract 
to  Wolf  &  King  for  the  entire  construction  of 
this  road.  It  had,  so  far  as  the  directors 
knew,  no  contractual  relation  with  plaintiff. 
The  work  of  construction  continued,  so  far  as 
appears,  after  the  making  of  the  alleged  con- 
tract between  Merrltt  and  plaintiff,  precisely 
as  it  had  before;  the  defendant  dealing  wholly 
with  Wolf  &  King,  and  the  plaintiff  dealing 
wholly  with  the  latter.  Just  as  any  subcon- 
tractor would.  We  are  unable  to  conceive  bow 
the  acts  of  the  defendant  In  accepting  the 
completed  road,  and  settling  with  Wolf  & 
King,  in  Ignorance,  so  far  as  appears,  of  Mer- 
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litt'B  promlBe  to  plaintiff,  can  be  oonstrned 
aa  an  implied  ratification  of  Merritt'B  act 
What  the  company  accepted  and  retained  was 
the  fruits  of  the  contract  with  Wolf  &  King, 
and  nothing  ebe.     Order  affirmed. 


STATE  T.  RADOICICH. 
(Sapreme  Court  of  Minnesota.     Nor.  24,  1896.) 

Ckimi^cai.  Law— Failurbto  Pkoskcctb— DisMisa- 
AL  or  Indictment. 
Where  the  state  nefrlected  for  about  seven 
months,  and  daring  three  geDeral  terms  of  the 
conrt,  after  sn  indictment  was  found,  to  arraign 
the  defendant  or  caii  for  her  appearance  or  for- 
feit her  bail,  and  for  this  reason  the  court  dis- 
missed the  indictment,  AeM,  the  fact  that  the 
county  attorney  and  sheriff  bad  heard  and  lie- 
Uered  that  she  had  left  the  state  did  not  excuse 
the  delay,  and  it  was  error  to  set  aside  the  order 
of  dismissal. 
(Syllabus  by  the  Court) 

Case  certified  from  district  court,  St.  Louis 
county;    S.  H.  Moer,  Judge. 

Mary  Radolcich's  Indictment  was  dismiss- 
ed. From  an  order  setting  aside  a  Judg- 
ment of  dismissal,  defendant  appeals.  Re- 
TCtsed. 

Fryberger  &  Johanson,  for  appellant  Geo. 
E.  Arbory,  for  the  State. 

CANTY.  J.  On  May  7,  1885,  the  defend- 
ant was  Indicted  by  the  grand  Jury  for  sell- 
ing liquor  wlttaoat  a  license.  She  demurred 
to  the  indictment,  and  on  May  17th  the  de- 
murrer was  sustained  by  the  court  In  the 
crder  sustaining  the  same,  the  court  ordered 
the  case  submitted  anew  to  the  grand  Jury, 
nnder  section  7299,  Oen.  St  1894,  and  ad- 
mitted the  defendant  to  bail,  under  section 
7-2S&  She  deposited  $100  Instead  of  ball, 
and  was  released  from  custody.  On  Sep- 
tember 10,  1895,  the  grand  Jury  returned  a 
new  Indictment  against  her,  but  no  attempt 
was  ever  made  to  arraign  her  under  it,  or 
to  call  for  her  appearance,  or  to  forfeit  her 
ball.  Thereupon,  on  March  4,  1896,  she 
moved  to  dismiss  this  indictment,  and  for 
a  return  of  the  $100  so  deposited  by  her. 
The  motion  was  granted  April  18th,  after 
a  bearing,  in  which  the  assistant  county  at- 
torney appeared  In  opposition  to  the  motion. 
The  Indictment  was  dismissed,  and  the  de- 
posit returned  to  her.  Thereafter,  on  June 
20,  1S96,  the  county  attorney  moved  to  set 
aside  the  order  of  dismissal  and  a  Judgment 
of  dismissal  which  had  been  entered  in  the 
meantime,  and  from  an  order  granting  this 
motion  defendant  appeals. 

Appellant  contends  that  the  court  has  no 
Jurisdiction  to  set  aside  an  order  and  Judg- 
ment of  dismissal  in  a  criminal  case.  We 
do  not  deem  It  necessary  to  consider  that 
question,  as  we  are  of  opinion  that.  In  any 
event  the  court  erred  in  setting  aside  the 
dismlssaL  Section  6279,  Gen.  St  1894,  pro- 
vides: "If  a  defendant  indicted  for  a  public 
offense,  whose  trial  has  not  been  postponed 


upon  his  application,  la  not  brought  to  trial 
at  the  next  term  of  the  court  in  which  the  In- 
dictment is  triable  after  It  Is  found,  the 
court  shall  order  the  Indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  la 
shown."  In  State  v.  Thompson,  82  Minn. 
144,  19  N.  W.  730,  this  conrt  held  that  what 
would  be  a  sufficient  reason  for  allowing  the 
state  to  postpone  the  trial  after  arraignment 
would  not  be  a  sufficient  reason  for  allowing 
It  to  postpone  the  arraignment  In  that 
case  the  defendant  was  not  arraigned  for 
more  than  a  year  after  the  indictment  was 
found,  and  the  order  of  the  court  below  re- 
fusing to  dismiss  the  Indictment  was  re- 
versed. In  the  present  case  the  prosecu^ 
tlon  neglected  to  arraign  the  defendant  or  caD 
for  her  appearance  or  forfeit  her  bail  for 
about  seven  months  after  the.  indictment 
was  found,  and  before  the  motion  for  dis- 
missal was  granted.  In  the  meantime,  the 
November,  January,  and  March  general 
terms  of  the  court  had  passed.  The  only  ex- 
cuse given  by  the  prosecution  for  the  delay 
was  that  the  county  attorney  and  sheriff 
had  heard  and  believed  that  she  bad  left  the 
state.  But  this  did  not  excuse  the  state 
from  calling  for  her  appearance  and  for- 
feiting her  baiL  The  order  appealed  from 
is  reversed. 


CLARKE  V.  BOARD  OF  COM'RS  OF 

STEARNS  COUNTY.' 

(Supreme  Court  of  Minnesota.     Nov.  25,  1896.) 

TaXATIO:<  —  DOCBLB    ASSKSSUKNT  —  REMEDIES  Or 

Owner. 

1.  BtUd,  a  taxpayer  who  has  l>een  assessed  in 
each  of  two  different  counties  for  the  same  per- 
sonal property  cannot  obtain  relief  under  sec- 
tion 1522,  Gen.  St.  1894,  by  making  an  ex  parte 
application  to  the  sfate  auditor  to  determine  in 
which  county  be  should  l>e  assessed,  but  he 
should  apply  to  such  auditor  promptly  on  notice 
to  tlie  (proper  authorities  of  each  county,  or  ask 
the  auditor  to  fix  a.  time  and  place  of  hearing, 
and  jrive  notice  thereof. 

2.  Held,  such  taxpayer  cannot  be  relieved  from 
such  double  assessment  by  the  state  auditor, 
under  section  1G52,  Gen.  St.  1894,  on  the  recom- 
mendation of  the  board  of  county  commission- 
ers alone,  but  the  county  auditor  must  also  rec- 
ommend Btfch  relief. 

3.  Clarke  v.  Steams  Co.,  50  N.  W.  615,  47 
Minn.  5.52,  adhered  to.  Where,  in  such  a  cage, 
the  taxpayer  paid  the  tax  so  wronRfully  assess- 
ed against  him  in  the  county  of  his  residence, 
where  he  was  not  properly  taxable  on  the  prop- 
erty, he  cannot  recover  back  the  amount  so  paid 
unless  he  has  exhausted  his  statutory  remedies 
for  setting  aside  such  wrongful  assessment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Steams  county; 
L.  L.  Baxter,  Judge. 

Action  by  Nehemlah  P.  Clarke  against  the 
board  of  county  commissioners  of  Steams 
county  to  recover  back  a  payment  of  taxes. 
The  court  found  for  plaintiff,  and  from  an  or- 
der denying  a  new  trial  defendants  appeal. 
Reversed. 

J.  D.  Sullivan,  for  appellants.    George  W. 
Stewart,  for  respondent 
1  Rehearing  denied. 
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OANTY,  J.  In  the  winter  of  1886-87  the 
plaintiff.  N.  P.  Clarke,  cut  some  20,000,000 
feet  of  logs  on  the  upper  Mississippi  and  its 
tributaries,  14,000,000  feet  of  which  were 
troperly  taxable  In  Hennepin  county,  Minn. 
(see  State  v.  Clarke,  67  N.  W.  1144),  and  he 
was  assessed  In  that  county  for  tbe  same. 
The  balance.  6.000,000  feet,  were  properly  tax- 
able at  St  Cloud,  In  Steams  county,  Minn., 
and  be  was  there  assessed  for  the  same  by 
the  assessor  of  that  city.  But,  when  tbe 
city  council  of  that  city  met  as  a  board  of 
equalization  in  the  year  1887,  they  raised  his 
said  assessment  by  assessing  him  for  the 
whole  20.000,000  feet  His  property  was  sub- 
sequently seized  by  the  sheriff  under  a  tax 
warrant  for  the  collection  of  the  taxes  lev- 
ied on  this  increased  assessment  He  paid 
the  amount  of  the  tax  under  protest,  and 
brought  an  action  to  recover  back  the  excess 
over  and  above  what  he  should  have  paid  on 
the  original  assessment  made  by  the  St 
Cloud  assessor.  It  was  held  by  this  court 
that  he  could  not  recover,  for  the  reason  that 
the  city  board  of  equalization  of  St  Cloud, 
where  he  renlded,  bad  Jurisdiction  to  deter- 
mine tbe  correctness  of  the  assessment  of  his 
property  at  that  place,  and  to  raise  the 
amount  of  that  assessment,  if  found  too  low; 
that  tbe  act  of  the  board  in  raising  bis  assess- 
ment was  not  void  for  the  want  of  Jurisdic- 
tion, but  simply  erroneous;  and  that  such 
raised  assessment  must  stand  until  corrected 
or  set  aside  by  the  state  auditor  in  the  man- 
ner provided  in  section  14,  c.  11,  Gen.  St 
1878  (section  1522,  Gen.  St  1894).  See  Clarke 
V.  Stearns  Co.,  47  Minn.  552,  50  N.  W.  615. 
In  the  meantime.  In  December,  1887,  Clarke 
made  an  application  to  tbe  state  auditor  by 
petition,  in  which  It  is  stated  that  he  has 
been  assessed  both  in  Hennepin  county  and 
Stearns  county  for  the  14,000,000  feet  of  logs 
In  question,  and  be  asked  that  the  state  au- 
ditor determine  the  quantity  of  logs  for 
which  he  should  be  assessred  In  each  county. 
No  notice  of  his  application  was  given  by 
Clarke  to  the  authorities  of  elttier  county. 
He  did  not  ask  the  state  auditor  to  give  any 
such  notice,  and  the  latter  gave  none.  The 
state  auditor  made  a  written  answeft  to  plain- 
tiff, 80  follows:  "That  the  logs  and  their 
products  which  pertained  to  the  business  of 
the  plaintiff  as  manufacturer  and  merchant 
of  lumber  at  Minneapolis  should  be  assessed 
at  Hennepin  county,  and  the  logs  and  their 
products  which  pertained  to  the  plaintiff's 
business  as  a  manufacturer  and  mercliant  of 
lumber  at  St.  Cloud  should  be  assessed  to  him 
at  Stearns  county."  It  does  not  appear  that 
any  record  of  this  so-called  determination  was 
ever  filed  In  the  oSlce  of  the  state  auditor,  or 
In  the  office  of  the  county  auditor  of  either 
county.  Thereafter,  in  March,  18SS,  Clarke 
made  an  application  to  the  board  of  county 
commissioners  of  Steams  county  for'an  abate- 
ment of  his  tax  to  the  extent  of  that  levied  on 
the  14,000,000  feet  of  logs  In  question;  and 
thereupon  be  and  the  board  mutually  referred 


the  matter  to  the  state  auditor,  with  a  written 
statement  of  the  facts,  for  his  determination 
as  to  which  county  was  the  proper  one  In 
which  Clarke  should  be  assessed  frvr  said  14,- 
0(X),000  feet  of  logs,  and  with  a  recommenda- 
tion from  said  board  that.  If  Clarke  was  prop- 
erly assessed  for  these  logs  In  Hennepin  coun- 
ty, the  tax  against  him  for  the  same  in  Steams 
county  be  abated.  But  It  does  not  appear  that 
any  application  was  also  made  in  the  matter 
to  the  county  auditor  of  bteams  county,  or 
that  he  ever  made  any  recommendation  to  tbe 
state  auditor  as  to  the  same.  Thereupon  the 
state  auditor  made  a  decision  referrhig  to  his 
former  determination  aforesaid,  and  reiterat- 
ing the  same.  This  decision  was  filed  in  the 
office  of  the  county  auditor  of  iJteams  county 
in  August,  1888.  Plaintiff  has  since  brought 
this  action  to  recover  from  Stearns  county  the 
amount  of  tax  which  he  has  so  paid  In  excess  of 
what  he  would  have  had  to  pay  if  his  assess- 
ment had  not  been  raised  as  aforesaid.  Tbe 
case  was  tried  before  the  court  without  a  Jury. 
The  court  found  all  of  the  foregoing  facts  as 
to  the  wrongful  hicrease  of  the  assessment, 
the  payment  of  the  tax  under  protest,  the  ap- 
plications to  the  state  auditor  and  board  of 
county  commissioners,  and  their  acts  and  de- 
cisions as  aforesaid,  and  thereuxton  ordered 
Judgment  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  the  defendants  appeal. 

1.  We  are  at  the  opinion  that  the  ex  parte 
application  of  Clarke  to  the  state  auditor  to 
determine  tai  which  county  he  should  be  as- 
sessed for  this  6,000,000  feet  avaUed  him  notb- 
hig.  Section  1522,  Gen.  St.  1894,  provides: 
"In  all  questions  that  may  arise  undo:  this  act 
as  to  the  proper  place  to  list  personal  property, 
or  where  the  same  cannot  be  listed  as  stated  in 
this  act.  If  between  several  places  in  the  same 
county,  the  place  for  listing  and  assessing  shall 
be  determined  and  fixed  by  the  county  board; 
and  when  between  different  counties  or  places 
in  different  counties,  by  the  auditor  of  state: 
and  when  fixed  hi  either  case,  shall  be  as  bind- 
ing as  if  fixed  by  this  act"  Conceding  that 
he  could  have  availed  himself  of  this  section  if 
he  had  done  so  promptly  after  learning  that  be 
was  assessed  in  each  county  for  the  same  prop- 
erty, he  should  have  given  the  proper  authori- 
ties in  each  county  notice  of  his  ai^Ilcation, 
or  asked  the  state  auditor  to  appoint  a  thne  and 
place  of  hearing  and  give  the  proper  notice. 
While  the  statute  is  veiy  blind  as  to  the  mode 
of  procedure,  it  does  not  provide  for  the  mere 
abatement  of  the  assessment  in  one  county  with- 
out any  reference  to  the  assessment  in  the  other 
county,  but  it  implies  that  the  state  auditor 
shall  confirm  the  assessment  In  the  one  county 
while  he  sets  aside  the  assessment  in  the  other 
county.  Neither  can  we  hold  that  the  legisla- 
ture ever  intended  that  the  state  auditor  might 
proceed  to  determine  such  a  matter  without  any 
notice  to  the  local  authorities  interested,  and 
without  any  knowledge  on  their  part  as  to 
what  was  going  on.  To  so  hold  would  be  to- 
open  the  door  to  surprises  and  abuses  which 
it  seems  to  us  the  legislature  never  intended; 
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to  iiennlt.  Again,  tbe  declston  of  the  state 
auditor  should  be  In  tbe  concrete,— a  decision 
as  to  where  the  8i)eclfied  property  should  be 
assessed,  and  where  It  should  not  be  assessed; 
not  merely  what  the  decision  was  in  this  case, 
—a  mere  expounding  of  the  law.  In  connection 
with  which  no  jiarticular  property  was  desig- 
nated or  described.  It  seems  to  us  that  Clarice 
did  not  exhaust  his  remedy  under  this  statute, 
fur  two  reasons:  (1)  He  did  not  give  any  such 
notice  to  the  authorities  in  Hennepin  county 
aod  Steams  county,  or  ask  that  it  be  given; 
and  (2)  be  did  not  aslc  the  state  auditor  to 
make  and  file  of  record  a  more  concrete  or 
definite  decision  In  the  matter,  but  seems  to 
have  been  content  with  what  was  done. 

2.  The  board  of  county  commissioners  of 
steams  county  had  no  authority  to  reduce 
Clarke's  assessment,  except  when  sitting  as  a 
board  of  equalization.  "After  final  adjourn- 
ment [as  such  board],  tbe  county  commission- 
ers shall  not  have  power  to  change  the  as- 
sessed valuation  of  the  property  of  any  per- 
son." Section  1552,  Gen.  St  1801.  Neither 
bad  the  county  commissions^  power  to  abate 
the  tax.  as  the  case  did  not  come  within  sec- 
tion 1509.  See  Grundysen  v.  Polk  Co.,  57 
Minn.  212,  58  N.  W.  8S4.  However,  section 
1652  provides:  "He  [the  state  auditor]  shall 
hear  and  determine  all  matters  of  grievance 
relating  to  taxation  on  account  of  excessive 
valuation  of  property,  or  for  other  cause,  when 
sabmitted  to  him  with  a  statement  of  facts 
In  tbe  case,  and  favorable  recommendation  of 
ibe  commissioners  and  auditor  of  the  county 
In  whicb  tbe  property  is  situated.  He  shall 
keep  a  record  of  all  cases  so  referred,  and  of 
all  decisions  rendered,  and,  upon  deciding  any 
case,  be  shall  forward  a  certified  copy  of  such 
decision  to  the  county  auditor,  who  shall  file 
the  same  and  correct  bis  books  accordingly." 
Bat  Clarke  did  not  bring  himself  within  these 
proriaions.  It  Is  true  that  he  procured  the 
board  of  connty  commissioners  to  recommend 
to  tbe  state  auditor  that  his  tax  be  abated  to 
the  amount  that  he  was  assessed  on  said  14,- 
000,000  feet,  if  he  was  properly  assessed  for 
tbe  same  In  Hennepin  county.  But  it  does 
not  appear  that  the  connty  auditor  of  Stearns 
comity  ever  made  any  such  recommendation, 
or  that  he  ever  was  asked  by  Clarke  to  do  so. 
The  provisions  of  section  lCi}2  were  enacted 
for  tbe  protection  of  the  public,  as  well  as  for 
tbe  benefit  of  the  party  wron^ully  taxed;  and 
we  are  of  the  opinion  tbat  the  matter  was  not 
properly  before  the  state  auditor  for  him  to 
pass  upon  tbe  same,  without  a  recommenda- 
tion from  the  connty  auditor  that  the  tax  be 
80  abated.  Therefore  we  must  hold  that 
Clarke  did  not  exhaust  his  remedy  under  this 
section.  Then  we  cannot  hold  that  Clarke  Is 
In  any  better  position  to  recover,  on  tbe  facts 
presented  In  this  case,  than  he  was  on  the  facts 
presented  In  the  former  case,  disposed  of  by 
tbe  opinion  In  47  Minn.  552.  50  N.  W.  615. 
Tbe  jndgment  is  reversed  and  a  new  trial 
granted. 


STATE)  ex  rel.  OHILDS.  Atty.  Gen.,  et  si  v. 

COPELAND." 
(Supreme  Court  of  Minnesota.    Nov.  25,  1896.) 

BP.ECIAL  Laws— What  abb— Rbpbai/— Local 
Option. 

1.  Edd,  a  certain  local  option  law  granting  char- 
ter powers  to  all  the  cities  of  a  certain  class,  to 
take  effect  in  each  city  only  upon  the  adoption 
of  the  same  by  such  city,  contravenes  sections 
33  and  34  of  article  4  of  the  constitution,  pro- 
hibiting special  legislation  as  to  cities,  and  re- 

auiriug  all  laws  as  to  the  same  to  be  uniform  In 
leir  operation  throughont  the  state. 

2.  Held,  farther,  a  special  law  relating  to  dt- 
ies  cannot  be  partially  repealed  by  a  specia} 
law,  and  tlie  same  result  cannot  be  accomplished 
by  a  local  option  law  which  has  merely  the 
same  effect. 

3.  Beld,  accordingly,  that  chapter  228,  Laws 
1895,  is  unconstitutional. 

4.  Tbe  distinction  noted  between  such  a  lo- 
cal option  law,  granting  such  charter  powers, 
and  a  local  option  law  granting  power  to  adopt 
a  mere  by-law  or  ordinance,  the  provisions  of 
which  are  prescribed  by  the  legislature. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  H.  W.  Childs,  attorney  general,  and  Rich- 
ard L.  Gorman  and  others,  directed  to  John 
Copeland.    Writ  of  ouster  Issued. 

H.  W.  Childs,  Atty.  Gen.,  and  EUer,  How 
&  Butler,  for  relators.  Walter  L.  Chapin,  for 
respondent 

CANTY,  J.  Chapter  228,  Laws  1895,  Is  an 
act  general  In  form,  entitled  "An  act  to  pro- 
vide for  departments  of  public  works,  and  tbe 
malting  of  public  improvements  in  cities  of 
over  one  hundred  thousand  lnhal>ltants."  It 
provides  that  such  department  shall  consist 
of  three  branches:  (1)  An  engineering  depart- 
ment; (2)  a  commissioner  of  public  works; 
and  (3)  a  board  of  park  commissioners.  It 
providies  that  the  head  of  tbe  engineering  de- 
partment, or  city  engineer,  shall  be  appoint- 
ed by  tbe  mayor  on  the  second  Tuesday  In 
June  each  even-numbered  year,  shall  hold  his 
office  for  two  years,  and  shall  appoint  bis  as- 
sistants and  the  other  employes  under  him. 
Section  2.  It  also  provides  that  the  commis- 
sioner of  public  works  shall  be  appointed  by 
the  mayor  on  the  same  Tuesday,  and  shall 
bold  his  office  for  two  years.  Section  3. 
This  commissioner  Is  to  have  charge  of  all 
improvements  which  the  city  council  may 
order.  Under  the  provisions  of  the  statute, 
he  la  a  standing  arbitrator  or  referee,  to 
award  all  damages  in  condemnation  proceed- 
ings Instituted  by  him  for  the  city,  and  to  as- 
sess a  special  tax  on  property  specially  ben- 
efited to  pay  such  damages.  The  act  pro- 
vides for  the  condemnation  of  property  for 
many  different  city  uses,  and  provides  the 
mode  of  procedure.  It  also  provides  for  the 
collection  of  all  taxes  assessed  for  benefits 
which  may  become  delinquent,  by  proceedings 
in  the  district  court  Sections  4-133.  It  is 
also  provided  that  the  board  of  park  com- 
missioners shall  consist  of  four  members,  to 
be  appointed  by  the  mayor,  and  whose  term 
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of  office  shall  be  four  years,  one  to  be  ap- 
pointed each  year.  This  board  la  to  have 
charge  of  the  parks  and  parkways  of  the 
city,  and  the  Improvements  thereon.  Sec- 
tions 115-145.  Section  146  provides:  "This 
act  shall  be  enforced  in  any  city  whenever 
the  common  conncll  of  any  such  city  em- 
braced within  its  provisions  shall  adopt  the 
same  by  a  majority  vote  of  all  the  members; 
*  *  *  and  all  acts  and  parts  of  acts  In 
any  charter  or  special  law  relating  to  said 
city  shall  be  thereby,  as  to  said  city,  re- 
pealed in  BO  far  as  the  same  relate  to  the 
subject-matter  of  this  act  •  •  •  All  gen- 
eral acts  and  parts  of  acts  relating  to  the 
subject-matter  of  this  act,  so  far  as  ttiey 
apply  to  any  city  affected  by  this  act,  are 
hereby  repealed."  The  only  two  cities  in  this 
state  having  over  100,000  inhabitants  have 
been  operating  under  charters  consisting  of 
various  special  laws  enacted  before  the 
amendmenta  to  the  constitution  prohibiting 
special  legislation  were  adopted.  The  city  of 
St.  Paul  has  for  many  years  had  a  board  of 
public  works,  provided  for  by  some  of  these 
«pecial  laws,  which  board  consisted  of  five 
members,  whose  duties  were  somewhat  sim- 
ilar to  those  Imposed  upon  the  commissioner 
of  public  works  by  said  chapter  TJtS,  Laws 
1895.  On  July  27,  1805,  the  common  council 
of  St.  Paul  adopted  this  act.  In  the  manner 
provided  by  section  140  thereof.  The  mayor 
appointed  the  respondent  commissioner  of 
pul}lic  works  imder  the  act.  But  the  members 
of  the  old  board  of  public  works  (being  all  of 
the  relators  herein,  except  the  attorney  gen- 
eral) refused  to  surrender  their  offices.  A  writ 
of  quo  warranto  was  Issued  herein  out  of  this 
court,  to  determine  by  what  warrant  the  re- 
spondent claims  the  office  of  commissioner 
aforesaid. 

It  Is  claimed  by  relators  that  said  chapter 
228  is  a  special  law,  and  contravenes  the  con- 
stitutional amendment  of  1891  (sections  33 
and  34,  art.  4),  and  is  unconstitutional,  for 
the  reason  that  it  applies  only  to  such  cities 
as  adopt  it,  and  may  be  adopted  by  some 
cities  of  the  class,  and  not  by  others,  and 
therefore  may  not  be  of  uniform  operation 
throughout  the  state,  as  required  by  said 
amendment.  In  order  that  the  decision  in 
this  case  may  he  fully  understood,  it  is  neces- 
sary to  examine  somewhat  carefully  the  ques- 
tion of  the  constitutionality  of  local  option 
laws.  It  is  generally  held  that  a  law  cannot 
be  passed  to  take  effect  if  the  voters  of  the 
whole  state  so  decide,  and  that  such  a  law 
cannot  be  upheld  on  the  theory  that  it  is  a 
law  passed  to  take  effect  upon  a  condition. 
The  passing  of  such  a  law  is  merely  an  at- 
tempt to  delegate  legislative  power.  Cooley, 
Const.  Law,  marg.  pp.  120-124.  See,  also. 
State  V.  Young,  29  Minn.  552,  9  N.  W.  737. 
But,  except  where  It  is  held  to  be  prohibited 
by  constitutional  provisions  prohibiting  spe- 
cial legislation,  it  is  generally  held  that, 
whete  municipalities  have  a  special  or  pecul- 


iar Interest  In  the  law.  It  may  be  passed  to 
take  effect  in  such  a  municipality  when  ac- 
cepted by  some  authoritative  body  represent- 
ing the  municipality.  Cooley,  Const  Law, 
marg.  pp.  118-120. 

Said  constitutional  amendment  of  1891  pro- 
vides: 

"Sec.  33.  *  *  *  The  legislature  shall  pass 
no  local  or  special  law  regulating  the  affairs 
of  or  Incorporating,  erecting  <«  changing  the 
lines  of  any  county,  city,  •  •  •:  provided, 
however,  that  the  inhibitions  of  local  or  spe- 
cial laws  in  this  section  shall  not  be  construed 
to  prevent  the  passage  of  general  laws  on  any 
of  the  subjects  enumerated.  The  legislature 
may  repeal  any  existing  special  or  local  law, 
but  shall  not  amend,  extend  or  modify  any  of 
the  same. 

"Sec.  34.  The  legislature  shall  provide  gen- 
eral laws  for  the  transaction  of  any  business 
that  may  be  prohibited  by  section  one  of  this 
amendment,  and  all  such  laws  shall  be  uni- 
form In  their  operation  throughout  the  state." 

Under  these  constitutional  provisions,  is  a 
local  option  law  which  gives  to  each  of  a 
class  of  cities  the  right  to  accept  or  reject 
certain  charter  powers  constitutional  ?  Is  such 
a  general  local  option  law  one  having  a  uni- 
form operation  throughout  the  state?  How 
can  a  law  which  goes  into  effect  in  one  cl^, 
and  does  not  go  into  effect  in  another  city  o£ 
the  same  class,  have  a  uniform  operation 
throughout  the  state?  It  seems  to  us  that  the 
legislature  cannot  bring  about  diverse  charter 
imwers  in  different  cities  by  enacting  any 
such  local  option  law  which  may  result  in 
giving  different  cities  different  charter  pow- 
ers, unless  the  same  result  can  be  accom- 
plished by  a  direct,  unconditional  law.  l^e 
mere  possibility  that  all  the  cities  of  the  class 
may  adopt  the  law  will  not  save  it  It  must 
appear  at  the  time  the  law  is  passed  that  It 
will  have  a  uniform  operation  throughout  the 
state;  that  is,  that  it  will  take  effect  in  all 
cities  of  the  class,  and  that  the  class  is  a 
proper  one.  The  uniform  operation  of  tbe 
law  cannot  be  left  to  any  future  contingency. 

Let  lis  now  consider  the  nature  of  local  option 
legislation  with  reference  to  this  oonstitutfonal 
amendment  There  is  a  vast  difference  between 
delegating  to  some  local  body  the  power  to  adopt 
a  charter  and  the  power  to  adopt  by-laws  or  ordi- 
nances. Suppose,  for  instance,  that  a  law,  gener- 
al in  form,  was  passed  as  the  charter  of  the  cities 
of  a  certain  class;  that  this  law  created  some 
local  body  In  each  city,  and  gave  it  generally  a 
large  number  of  designated  powers  (such  as  are 
usuaUy  given  to  such  cities  by  their  charters), 
and  authorized  this  loc>il  body  to  exercise  these 
powers  as  it  saw  fit,  to  designate  such  other 
officers  as  it  yaw  fit  and  to  define  their  powers 
and  manner  of  election  or  appointment  but  pro- 
vided nothing  more  in  detail.  Such  a  charter, 
even  for  the  class  of  larger  cities,  might  be  writ- 
ten on  four  or  five  pages.  But  would  such  a 
nebulous,  skeleton  charter  be  constitutional  T 
Would  it  not  be  likely  to  result  In  a  greater  di- 
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reralty  of  local  linn,  be  less  tmiform  In  Its 
operatton,  and  far  leas  a  limitation  on  the  local 
autborities,  tban  a  law,  or  three  or  four  laws, 
genrral  in  form,  wUcb  provided  three  or  fonr  dif- 
ferent kinds  of  charters,  and  left  it  to  each  local 
body  to  adopt  which  It  saw  fit?  Tet  it  Is  nnl- 
▼ersally  conceded  tl^at  the  latter  method  of  pro- 
Tiding  charters  or  charter  powers  is  a  most  pal- 
pable evasion  of  the  ccmstltutional  proyisions  pro- 
hibiting special  legislatloa.  Then,  if  the  latter 
method  of  providing  dty  charters  Is  nnconstl- 
tntlonal,  sorely  the  former  method  must  be. 
Certainly,  the  legislatnie  delegates  less  to  the 
local  body  when  all  the  provisions  of  the  char- 
ter or  local  law  are  prescribed,  and  the  local 
body  bas  only  the  power  to  accept  or  reject  it, 
tban  when  the  whole  subject  is  delegated  gener- 
ally to  the  local  body.  Then  it  is  clear  that, 
while  the  general  power  to  adopt  ordinances  or 
by-laws  may  be  delegated  to  such  a  local  body, 
no  general  power  to  adopt  a  charter  or  charter 
piDviaions  can  be  so  delegated.  It  also  follows 
that  if  the  legislature  can,  by  a  general  law,  del- 
egate to  the  local  body  the  general  power  to 
adopt  by-laws  or  ordinances  on  a  particular  sub- 
ject, it  may,  by  general  law,  limit  that  power 
by  prescribing  the  provisions  which  the  by-law 
shall  contain,  leaving  to  the  local  body  mere- 
ly the  power  to  accept  or  reject  the  by-law. 
Then,  whether  or  not  it  is  constitutional  to  del- 
egate, by  a  general  local  option  law,  the  power 
to  adopt  or  reject  a  prescribed  charter  or  charter 
provision.  It  is  clearly  constitutional  to  delegate 
in  this  manner  the  power  to  adopt  or  r^ect  a 
prescribed  by-law  or  ordinance. 

It  is  a  well-establlabed  principle  that  the  con- 
stitution win  be  interpreted  with  reference  to  the 
laws  and  customs  prevailing  at  the  time  of  its 
adoption,  and  the  distinction  between  what  Is  a 
delegation  of  power  to  adopt  a  charter  or  charter 
provisions,  and  what  is  a  delegation  of  power  to 
adopt  a  by-law  or  ordinance,  must  be  determined 
largely  by  ascertaining  what  bad  usually  been 
the  custom  in  this  state  up  to  and  at  the  time 
this  constitutional  amendment  was  adopted.  Un- 
doubtedly, the  line  of  jhls  distinction  Is  some- 
what ill-defined.  But,  if  there  is  a  doubt  as  to 
the  constitutionality  of  a  law,  that  doubt  must 
be  resolved  in  favor  of  its  constitutionality. 
Therefore,  if,  by  reference  to  the  practice  here- 
tofore prevaUii^,  It  is  doubtful  whether  the 
del^iatlon  of  power  is  one  to  adopt;  charter  provi- 
sions, or  one  to  adopt  mere  by-laws  or  ordinan- 
ces, that  doubt  must  be  resolved  in  favor  of  hold- 
ing the  law  delegating  such  power  con.st1tutioiial. 
There  Is  another  distinction  to  be  considered,  and 
that  is  tbe  distinction  between  what  the  legisla- 
ture can  practically  do  and  what  it  cannot.  The 
main  reason  for  the  existence  of  ordinances  and 
by-laws  has  always  been  that  they  regulated  local 
subjects  and  matters  of  detail  which  the  legisla- 
ture could  not  directly  or  properly  regulate  by  the 
passage  of  permanent  laws,  either  general  or  spe- 
claL  This  old  principle  must  be  applied  to  new 
Instances  which  will  continually  arise  under  the 
constitutional  amendments  prohibiting  special 
I^JsIation.  The  regulation  of  such  matters  may 
always  be  delegated  in  genaial  terms  to  local 


bodies,  and  It  necessarily  follows  that  more  lim- 
ited powers  may  be  thus  delegated  by  the  pas- 
sage of  local  option  laws  for  the' regulation  of 
these  matters.  These  are  distinctions  which 
have  sometimes  been  overlocdLsd  in  the  decisions 
of  those  states  having  slmiJar  constitutional  pro- 
visions. Let  us  notice  some  of  these  provisions, 
and  the  decisions  under  them. 

The  constitution  of  New  Jersey  provides  that 
"the  legislature  shall  not  pass  private,  local,  or 
special  laws  regulattng  the  Internal  affairs  of 
towns  [held  to  Include  cities]  and  counties." 
Amend,  art.  4,  S  7,  par.  11.  It  Is  held  by  the 
courts  of  that  state  that  those  restrictions  were 
not  intended  to  secure  tmlformity  In  the  opera- 
tion of  laws,  and  that  local  option  laws,  other- 
wise general  in  form,  giving  to  municipalities  the 
right  to  accept  or  reject  tbe  provisions  of  tbe  Jaw, 
are  constitutional.  Paul  v.  Gloucester  Co.,  50 
N.  J.  Law,  585,  IS  AtL  272;  Warner  v.  Hoeg- 
land.  51  N.  J.  Law,  62,  72,  16  AtL  166,  171; 
In  re  Cteveland,  62  N.  J.  Law,  188,  19  Aa  17. 
Tbe  constitution  of  Peimsylvanla  provides  that 
"the  general  assembly  shall  not  pass  any  local  or 
special  law  •  •  *  regulating  the  affairs  of 
coimtles,  cities,  townships."  Article  3,  {  7.  Un- 
der this  provision.  It  Is  held  unconstitutional  to 
delegate  to  munlclpolltles  tbe  right  to  accept  or 
reject  such  a  local  option  law.  Appeal  of  City  of 
Scmnton  School  Dlst,  113  Pa.  St.  176,  6  Atl. 
158;  Frost  v.  Cherry,  122  Pa.  St.  417,  IS  Aa 
782;  Com.  v.  Denworth,  146  Pa.  St  172.  22  Aa 
820.  Neither  the  constitution  of  Pennsylvania 
nor  of  New  Jersey  expressly  requires  that  the 
law  stiall  have  a  uniform  operation  throughout 
the  state,  but  the  Pennsylvania  court  regards  tbe 
prohibition  of  special  legislation  as  equivalent  to 
a  requirement  of  uniformity,  while  the  New  Jer- 
sey court  does  not  The  constitution  of  Florida 
provides:  "The  legislature  shall  not  pass  special 
or  local  laws  in  any  of  the  following  cases,  *  *  • 
regulating  county,  township  and  municipal  busi- 
ness; regulating  the  election  of  county,  township 
and  municipal  oiScers."  Article  3.  t  20.  "In 
all  cases  enumerated  in  the  preceding  section, 
and  in  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  tbe  state." 
Article  3,  i  21.  'The  ]e,;l8lature  shaU  establish 
a  unifurm  system  of  county,  township  and  mu- 
nicipal government."  Article  8,  {  24.  Under 
these  provisions,  the  supreme  court  of  that  state 
has  held  repeatedly  that  a  general  local  option  law 
for  the  organization  of  cities  Is  not  a  law  of 
uniform  operation  throughout  the  state,  and 
therefore  unconstitutlonaL  McConibe  v.  State, 
17  Fla.  238;  State  v.  Stark,  18  Fla.  255;  Ex 
parte  Wells,  21  Fla.  280.  The  constitutions  of 
Iowa  and  Indiana  each  prohibit  special  legisla- 
tion as  to  certain  matters,  and  provide  that  all 
laws  relating  to  these  matters  "shall  be  general 
and  of  uniform  operation  throughout  the  state." 
Const  Iowa,  art.  3,  {  30;  Const  Ind.  art  4,  { 
119.  In  Maize  v.  State,  4  Ind.  342,  It  was  held 
that  by  reason  of  such  constitutional  provisions, 
a  local  option  law  which,  by  its  terms,  went  Into 
effect  and  prohibited  the  sale  of  Intoxicating 
liquor,  in  such  townships  as  adopted  it,  la  on- 
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oonadtntlonaL  Tbia  decision'  was  approved  In 
Railroad  Ca  t.  Oelger,  34  Ind.  220,  227.  The 
supteme  oouA  of  Iowa  held  likewise,  under  their 
constitutional  prohibitions,  in  Oeebrlck  t.  State, 
5  Iowa.  492.  In  Dalby  v.  Wolf,  14  Iowa,  228, 
the  court  sustained  a  law  authorizing  the  peo- 
ple of  the  several  counties  to  decide,  by  a  ma- 
jority vote,  to  restrain  bogs  and  sheep  from  run- 
ning at  large.  The  court  distinguish  the  case 
from  that  In  5  Iowa,  on  the  ground  that  "they 
■  [the  voters]  only  determhie  whether  a  certain 
thing  shall  be  done  under  the  law,  and  not 
whether  the  law  shall  take  effect,"  as  was  pro- 
vided by  the  law  held  Invalid  in  5  Iowa.  From 
wtiat  has  been  said,  it  will  appear  that  there  Is 
but  little  in  the  distinction. 

The  position  of  the  Indiana  and  Iowa  courts, 
that  a  law  which  can  only  take  etTect  in  each 
municipality  on  being  adopted  by  the  same  con- 
travenee  these  constitutional  provisions,  is.  In 
our  opinion,  undoubtedly  correct  as  applied  to 
a  proper  matter.  But  we  are  of  the  opinion 
that  the  prohibition  or  licensing  of  the  sale  of 
intoxicating  liqnora  is  not  such  a  matter.  These 
constitutional  provisions  do  not  require  the  leg- 
islature to  do  what  Is  Impracticable,  what  they 
have  never  been  able  to  do,— to  effectively  reg- 
ulate the  Uquor  ttafllc  without  regard  to  lo- 
cality or  local  smtlment.  Experience  has  dem- 
onstrated that  prohibition  can  only  be  enforced 
where  there  is  a  strong  public  sentiment  behind 
it,  and  there  Is  a  great  difference  between  the 
amount  of  this  sentiment  In  different  localities 
In  the  same  state.  Again,  this  sentiment  chan- 
ges from  time  to  time  in  the  same  locality. 
Then  the  legislature  have  a  right  to  say  that 
the  question  of  license  or  prohibition  In  each 
locality  is  not  a  matter  for  them  to  decide,  or  a 
matter  to  be  settled  by  any  statute  fixing  ab- 
solutely or  'permanently  the  status  In  this  re- 
spect of  the  whole  state  or  of  the  different  lo- 
calities. In  the  case  of  Frost  v.  Cherry,  122 
Pa.  St.  417,  15  Atl.  782,  the  court  held  a  local 
option  fence  law,  to  take  effect  In  each  county 
when  adopted  l^y  the  voters  of  that  coimty,  un- 
constitutional, as  special  legislation.  It  seems 
to  us  tliat  the  same  reason  of  Impracticability 
applies  to  a  fence  law  as  to  a  license  or  prohi- 
bition law.  It  is  often  utterly  impracticable 
for  the  legislature  to  enact  an  expedient  uncon- 
ditional fence  law.  Whether  the  farms  should 
be  fenced,  and  the  stock  allowed  to  run  at 
lai-gc,  in  any  particular  locality,  depends  wholly 
on  very  complex  local  conditions,  which  deter- 
mine what  Is  for  the  best.  Interests  of  the  ma- 
jority of  the  people  of  the  locality,  and  Is  a 
qacstlon  which  each  locality  should  usually  be 
allowed  to  settle  for  itself. 

The  distinction  Is  between  what  Is  properly 
legislation  and  what  Is  properly  or  necess.nrlly 
a  local  Iqr-law.  That  It  Is  not  a  delegation  of 
legislative  power  to  grant  to  some  designated 
body  powers  which  the  legislature  cannot  them- 
selves practically  or  efSciently  exercise  is  laid 
down  to  State  v.  St.  Paul,  M.  &.  M.  Ry.  Co., 
3S  Minn.  248,  251,  36  N.  W.  870,  871;  and  in 
Anderson  v.  Insurance  Co.,  59  Minn.  194,  IW, 
W  N.  W.  1095,  and  63  N.  W.  241,  242.     This 


distinction  between  what  the  legislature  can  do 
and  what  they  cannot  exists  in  the  nature  of 
things,  and  has  not  t>een  eradicated  liy  the  con- 
stitutional provisions  prohibiting  spedal  legis- 
lation, and  requiring  legislation  of  uniform  op- 
eration. It  seems  to  us  that  several  of  the 
courts  above  mentioned  have  been  misled  by 
Ignoring  this,  and  failing  to  consider  that  legis- 
lation containing  a  local  option  provision  may 
In  fact  be  merely  a  grant  of  power  to  each  lo- 
cal body  to  adc^t  or  reject  a  prescribed  by-law, 
and  that,  by  preecribbig  the  contents  of  the  t^r- 
law,  the  I^slature  have  really  granted  leas 
power  to  each  local  body  than  if  they  granted 
the  power  to  pass  any  by-law  the  local  body 
saw  fit  concerning  the  particular  sobject-matter. 
Let  us  now  proceed  to  aK>ly  these  principles 
to  the  case  at  bar.  The  most  of  the  powers 
provided  for  by  said  chapter  228,  Laws  18.95, 
are  distinctively  Charter  powers;  that  Is,  they 
pertain  to  matters  which  are  almost  invariably 
regulated  by  city  charters,  and  not  by  the  by- 
laws passed  under  such  charters.  Then,  the 
legislature  cannot  do  Indirectly  what  they  can- 
not do  directly;  and  this  act  Is  not  constitution- 
al unless  the  diverse  results  which  may  be 
brought  about  by  the  adoption  of  the  act  by 
one  city,  and  the  rejection  of  It  by  another,  can 
be  brought  about  by  direct,  unconditional  legis- 
lation. There  are  two  cities  in  the  state  hav- 
ing more  than  100,000  Inhabitants.  Can  the 
legislature,  by  a  direct  art,  provide  that  said 
chapter  22S  shall  apply  to  the  one  city,  but  not 
to  the  other?  The  part  of  section  146  above 
quoted  provides  that,  when  the  act  Is  adopted 
by  any  city,  "all  acts  and  parts  of  acts  In  any 
charter  or  special  law  r^ating  to  said  city  shall 
be  thereby  repealed  aa  to  said  city,  so  tar  as 
the  same  relate  to  the  subjert-matter  of  this 
act"  Will  not  the  adoption  of  this  art  by  one 
city,  and  not  by  the  other,  have  the  effect  of  a 
partial  repeal  of  a  qpecial  law  by  a  specLol 
law?  Clearly,  such  a  special  law,  partially  re- 
peallDg  such  a  special  law.  Is  unconstitutional. 
It  will  be  readily  seen  by  any  one  familiar  witli 
the  charter  law  of  tha  two  cities  in  question 
that  the  adoption  of  chapter  228  by  either  city- 
will.  If  the  law  Is  valid,  repeal  a  part  of  each 
of  several  of  the  special  acts  which  make  up 
the  charter  of  that  city,  leaving  the  other  part 
of  each  special  law  to  stand,  and  leaving  all 
of  the  special  laws  of  the  odicr  city  on  the 
same  subject  wholly  unaffected.  The  legisla- 
ture may,  by  a  general,  unconditional  law,  ex- 
pressly repeal  all  special  laws  so  far  as  Incon- 
sistent wltli  it,  though  this  may  have  the  effect 
of  leaving  the  other  part  of  one  or  more  spe- 
cial laws  In  force  and  unrq>ealed.  State  v. 
Sullivan  (Minn.)  64  N.  W.  813.  A  general  law 
Is  also  constitutional  which  does  not,  by  Impli- 
cation or  otherwise,  repeal  the  special  laws  In 
conflict  with  It  In  re  Opening  Llnwood  Place 
(Minn.)  C7  N.  W.  77.  The  reason  of  this  Is 
that,  although  the  constitutional  amendment  re- 
quires the  g«ieral  law  to  be  uniform  In  its 
operation,  the  amendment  does  not,  as  this 
court  construes  It,  require  this  uniformity  to  be 
brought  about  Inunedlately.     Every  step  taken 
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nraat  be  In  Uie  dlrectkm  of  a  genwal  law  of  unl- 
(oim  operation,  but  tbe  leglslatuie  need  not 
at  once,  or  at  any  one  time,  take  all  tbe  steps 
aecesaary  to  bring  about  tbls  result  Again,  tbe 
amendment  proTldee  tbat  "tbe  legislature  may 
repeal  any  existing  special  law,  but  sball  not 
amend,  extend  or  modify  tbe  same."  Tbls  al- 
lows a  special  law  to  be  totally  repealed  by  a 
special  law,  and,  as  beld  in  tbe  Sullivan  Ca^e, 
It  allows  tbe  partial  repeal  or  modification  by  a 
general  law  at  all  special  laws  so  far  as  In- 
consIstHit  wltb  It  Sucb  a  general  law  Is  not 
qiedal  legislation  at  all.  But  as  before  stated, 
tbls  constitutional  prorlsloa  does  not  permit  a 
special  law  to  be  partly  repealed  or  modified  by 
a  special  law.  Tben,  the  legislature  cannot 
br  a  direct,  unconditiraal  q>eclal  law  (eitber  in- 
cluded in  a  general  law  or  enacted  alone),  re- 
peal tbe  parts  of  tbe  special  laws  pertaining  to 
St  Paul,  attempted  to  be  rei)ealed  by  tbe  en- 
actment of  chapter  228,  and  the  adoption  of  tbe 
some  by  the  coimcU  of  that  dty.  As  before 
stated,  if  the  legislature  cannot  do  this  directly, 
by  unconditional  legislation,  they  cannot  do  it 
Indirectly,  by  legislation  ctHitalniiig  such  a  local 
option  provision.  Tben,  it  is  our  conclusion 
that  chapter  228,  aforesaid,  is  unconstitutional 
and  void;  and  therefore  tbe  claim  of  respond- 
ent tbat  be  holds  an  official  position  under  it 
cannot  be  sustained.    Let  a  writ  of  ouster  Issue. 


In  re  HULETT'S  ESTATB. 

CAREY  et  al.  v.  HULBTT. 

(Svpt^pe  Court  of  MinneaoU.     Nov.  27,  1886.) 

CoRTRACT  or  MAKRiAOs—EviDEifCB— Admissions 

— WlU«— RCVOOATIOX. 

1.  Tbe  issue  l>eing  whether  the  deceased  ex- 
ecuted an  alleged  written  contract  of  marriage 
with  the  petiuoner,  conveyances  executed  by 
tlie  deceased,  subsequent  to  the  marriage  con- 
tract in  which  he  was  described  as  a  single  man, 
were  inadmissible  in  evidence  against  the  peti- 
tioner. 

2.  A  letter  written  by  petitioner  to  her  sister 
Rubseqaent  to  the  execntlon  of  the  marriage 
contract  in  which  she  referred  to  tbe  deceased 
as  "her  husband"  and  "yonr  brother,"  was 
handed  by  her  to  the  deceased  to  read.  He 
read  it.  inclosed  it  in  an  envelope  addressed  to 
the  sister,  and  put  it  in  his  pocket  with  other 
U-tters,  apparently  for  the  purpose  of  posting 
it  Bad,  that  this  so  connected  the  deceased 
with  the  letter  tbat  it  was  competent  evidence 
in  favor  of  the  petitioner  as  his  admissions. 

3.  It  is  mntnal,  present  consent,-  lawfully  ex- 
pressed, which  makes  marriage.  Ail  that  is 
neccwviry  to  render  competent  parties  husband 
and  wife  is  that  they  agree  in  the  present  tense 
to  lie  such,  no  time  being  contemplated  to  elapse 
before  the  nssumption  of  the  status.  It  is  not 
uecpRsnry  that  such  n  contr.nct  be  followed  by 
holding  tlieinselves  out  to  the  public  as  husband 
and  wife,  or  that  it  be  nctpd  on  by  their  pro- 
fessedly livtnc  together  in  that  rcbition.  The 
distinction  noted  between  the  fact  of  marriage 
and  the  proof  of  it. 

4.  The  fact  that  under  our  statutes  a  wife 
may  inherit  from  her  husband  has  not  changed 
tlie  common-law  mle  that  the  will  of  a  man  is 
not  revoked  by  his  subsequent  marriage  alone, 
without  tbe  birth  of  issue.       • 


iSyllabns  by  the  Court) 


Appeal  ftom  district  court,  St  Louis  countyi 
S.  H.  Moer,  Judge. 

In  tbe  matter  of  tbe  estate  of  Nehemlab  Hu- 
lett  Lucy  A.  Hulett  presnited  a  petition  for 
an  allowance  of  tiomestead  to  her  as  his  widow, 
and  a  second  petition,  praying  tbat  tbe  probate 
of  bis  will  should  be  set  aside.  From  an  order 
setting  aside  tbe  bomestead  and  an  order  re- 
volting tbe  will,  John  R.  Carey,  as  admbilstra- 
tor,  and  others,  appeal.  Judgment  setting  aside 
a  bomestead  affirmed.  Judgment  setting  aside  ' 
tlie  probate  of  tbe  will  reversed. 

James  Spencer,  A.  L.  Agatin,  and  J.  L.  Wash- 
bum,  for  appellants.  Heniy  S.  Mahon,  Pence 
&  Carpenter,  and  Davis,  Kellogg  &  Severance, 
for  respondent 

MITCHELL.  J.  Nehemlab  Hulett,  for  many 
yeaiB  a  resident  of  St  Louis  coonty,  and  gen- 
erally supposed  and  reputed  to  be  a  bacbdor, 
died  July  25,  1892.  Proceedings  were  duly 
bad  in  the  probate  court  of  tliat  county,  whereby 
a  will  which  be  bad  executed  In  May,  1862. 
was  proved,  and  admitted  to  probate  on  Octo- 
ber 10,  1882,  and  John  R.  Carey  appoUited  ad- 
ministrator with  tlie  will  annexed.  On  Feb- 
ruary 13,  1883,  tlie  respondent  under  tbe  name 
of  Lucy  A.  Hulett,  presented  her  petition  to 
the  probate  court,  alleging  tbat  she  was  the 
widow  of  Hulett.  that  she  was  married  to  bim 
on  January  6,  1892.  and  praying  tbat  tbe  home- 
stead of  the  deceased  be  set  apart  to  her,  and 
that  she  be  allowed  to  select  certain  personal 
property,  pursuant  to  tbe  statutes  in  such  case 
made  and  provided.  On  September  13,  1893, 
she  presented  another  petition  to  tbe  probate 
court  reit^atlng  her  marriage  to  tbe  deceased, 
and  piaybig  tbat  tbe  probate  of  tbe  will  tie  va- 
cated and  set  aside  and  declared  not  to  lie  the 
last  will  and  testament  of  the  deceased.  In 
tbls  petition  she  alleged  that  she  and  tbe  de- 
ceased were  married  by  mutual  consent  but 
without  any  formal  solemnization,  and  that  In 
evidence  of  sucb  marriage  a  certain  instrument 
in  writing  was  executed  by  both  parties  at 
the  time  of  tbe  contract  of  marriage.  Both  pe- 
titions alleged,  and  It  Is  an  admitted  fact,  tbat 
Htdett  died  without  issue,  and  tliat  no  issue 
was  eva:  bom  of  tbe  alleged  marriage  between 
him  and  the  petitioner.  Tbe  only  ground  here 
material,  on  which  It  was  asked  tbat  tbe  pro- 
bate of  tbe  will  be  vacated,  was  tbat  It  was 
revoked  by  tbe  marriage  of  Hulett  to  tbe  peti- 
tioner subsequent  to  Its  execution.  Tbe  admin- 
istrator, tbe  devisees  and  legatees  under  tbe 
wlU,  and  tbe  heirs  at  law  of  tbe  deceased  all 
opposed  the  granting  of  the  petitions;  their 
main  contention  being  that  tbe  petitioner  liad 
never  been  married  to  tlie  deceased.  It  ap- 
peared on  the  bearings  before  tbe  probate  court 
that  tbe  foimdatlon  of  the  petitioner's  claim  to 
be  tbe  widow  of  tbe  deceased  was  the  following 
Instrument,  alleged  to  have  been  executed  by 
her  and  tlie  deceased  on  January  7,  but  by  mis- 
take dated  January  6,  1892:  "Contract  of 
marriage  between  N.  Hulett  and  Mrs.  L.  A. 
Pomeroy.      Believing  a  marriage  by  contract 
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to  be  perfectly  lawful,  we  do  hereby  agree  to 
be  husband  and  wife,  and  to  hereafter  lire  to- 
gether aa  8uch.  In  witness  whereof  we  have 
hereunto  set  our  hands  the  day  and  year  first 
above  written.  [Signed]  N.  Hulett  L.  A. 
Pomeroy."  The  probate  court  decided  adverse- 
ly to  the  petitioner,  and  denied  both  her  peti- 
tions, whereupon  she  appealed  to  the  district 
court  In  both  cases.  Inasmuch  as  the  main.  If 
not  the  only,  issue  in  both  appeals  was  wheth- 
er there  had  been  a  valid  common-law  mar- 
riage between  the  petitioner  and  the  deceased, 
both  were  tried  together.  When  the  appeals 
came  on  for  trial,  the  district  court  ordered  that 
the  following  question  be  submitted  to  a  jury, 
viz.:  "Was  the  paper  purporting  to  have  been 
made  on  January  6,  1892  [the  marriage  contract 
above  set  forth],  In  fact  executed  by  the  late 
Nehemiah  Hulett?"  All  other  issues  of  law 
and  fact.  If  any,  were  reserved  to  be  tried  and 
determined  by  the  court  Exception  Is  taken 
by  the  appellants  to  the  action  of  the  court  In 
submitting  this  questicm  to  a  jury.  But  upon 
the  record  no  such  objection  is  open  to  the  ap- 
pellants, because  It  appears  that  this  is  one  of 
the  veiy  questions,  but  better  expressed,  which 
they  themselves  asked  to  be  thus  submitted. 
The  court,  however,  had  a  right  to  do  this  on 
Its  own  motion.  Gen.  St.  1884,  I  53(jl.  This 
practice  is  as  old  as  courts  of  chancery  them- 
selves, and  this  is  just  the  kind  of  a  question 
which  those  conrts  were  in  the  habit  of  send- 
ing out  to  a  court  of  law  to  obtain  the  verdict 
of  a  jury.  So  far  from  tryhig  the  Issues  piece- 
meal, as  counsel  claim,  this  question  was  real- 
ly decisive  of  the  only  issue  of  fact  in  the  case, 
as  we  wUl  hereafter  show.  The  case  proceed- 
ed to  the  trial  liefore  a  Jury  of  the  question 
thus  submitted  to  them.  Of  course,  the  con- 
test was  over  the  genuineness  of  Hulett's  signa- 
ture to  the  marriage  contract  While  evidence 
was  introduced  as  to  various  collateral  facts 
tending  more  or  less  directly  to  throw  light  on 
this  question,  the  bulk  of  the  evidence  consisted 
of  the  testimony  of  experts,  properly  so  called, 
and  of  persons  acquainted  with  Hulett's  hand- 
writing, as  to  whether  his  purported  signature 
to  the  marriage  contract  was  genuine  or  a 
forgery.  As  is  usual  hi  such  cases,  the  testi- 
mony of  these  witnesses  was  veiy  conflicting; 
but  the  jury  answered  the  question  submitted 
to  than  hi  the  affirmative,  and  it  is  not  claimed, 
and  could  not  be  successfully,  that  the  evidence 
did  not  justify  the  verdict  Hence,  imless  er- 
rors of  law,  duly  excepted  to,  occurred  during 
the  trial  of  this  Issue,  It  mast  stand  as  a  set- 
tled fact,  with  all  Its  legal  consequences,  that 
Hulett  and  the  respondent  did  execute  the  mar- 
riage contract  on  the  7th  of  January,  1892. 
This  disposes  of  the  first  assignment  of  error. 

2.  Of  the  various  assignments  of  error  re- 
lating to  the  rulings  of  the  court  admitting  or 
excluding  evidence  on  the  jury  trial  only  three 
—the  ninth,  tenth,  and  fourteenth— are  worthy 
of  qieclal  notice.  The  appellants  offered  in 
evidence  a  mortgage  on  real  estate  executed  by 
Hulett  ahne  on  the  Slst  of  Sfay,  1882,  ta  the 
certificate  of  acknowledgment   cl  which   tb* 


notaiy  described  Hulett  as  a  single  man.  This 
was  excluded  by  the  court.  Counsel  then  of- 
fered to  prove  by  other  documents  that  Hulett, 
subsequent  to  the  date  of  the  alleged  marriage 
contract,  "continued  to  make  conveyances  of 
property  and  execute  legal  Instruments  In  which 
be  w."s  designated  as  a  single  and  an  unmar- 
ried man  In  the  same  manner  as  prior  to  said 
date."  This  offer  was  likewise  excluded.  Coun- 
sel then  offered  hi  evidence  a  bill  of  sale  exe- 
cuted by  Hulett  on  May  31,  1892,  In  the  cm- 
tificate  of  aclmowledgment  of  which  the  notary 
described  Hulett  as  a  single  man.  This  off^r 
was  accompanied  by  a  statement  of  counsel 
that  this  bill  of  sale  was  "simply  an  additional 
document  on  the  same  line."  This  offer  was 
also  excluded.  In  view  <rf  the  specific  offers 
which  thus  preceded  and  followed  the  general 
offer,  we  think  the  latter  must  be  construed  as 
meaning,  not  that  Hulett  described  hims^  as 
a  single  man  in  the  body  of  the  instrument,  but 
merely  that  he  was  so  descrilied  In  the  certifi- 
cate of  the  officers  who  took  his  acknowledg- 
ments. But  however  that  may  be,  and  without 
considering  the  competency  of  such  evidence 
had  It  been  sought  to  prove  a  contract  of  mar- 
riage by  "habit  and  repute,"  we  are  clearly  of 
opinion  that  it  was  Inadmissible  upon  the  sole 
Issue  then  being  tried  before  the  jury,  to  wit, 
wbetlier  Hulett  executed  the  express  written 
contract  of  marriage  referred  to.  Any  state- 
ments he  might  have  made  In  these  convey- 
ances were  certainly  no  part  of  the  res  gestse, 
to  wit  the  execution  of  the  written  contract  of 
marriage.  As  respects  that  subject,  it  seems 
to  us  that  such  evidence  would  be  merely  the 
subsequent  self-serving  statements  ot  ,oae  of 
the  parties.  The  fourteenth  assignment  is  that 
the  court  erred  in  admitting  in  evidence  Ex- 
hibit 133,  being  a  letter  written  July  24,  1892. 
by  the  respondent  to  her  sister.  In  Ohio,  CMi- 
talning  references  to  her  relations  to  Hulett; 
as,  for  example,  where  she  speaks  of  him  as 
"my  husband"  and  "your  brother  Hulett"  If 
Hulett  had  been  In  no  way  connected  with  this 
letter,  so  that  it  would  have  been  the  mere 
statement  of  the  respondent  herself.  It  would 
have  been  inadmissible.  But  the  testimony  of 
the  respondent  was  that  she  wrote  It  In  the 
presence  of  Hulett,  and  then  handed  It  to  hira 
to  read;  that  he  read  It,  pat  it  In  an  envelope, 
sealed  It,  and  put  it  in  his  pocket.  She  further 
testified  that  she  subsequently  received  it  bade 
from  her  sister,  to  whom  It  was  written.  This 
letter,  according  to  respondent's  testimony,  was 
written  the  day  before  Hulett's  death.  The 
next  morning  he  left  home,  to  take  the  cars  to 
go  to  Duluth,  but  died  suddenly  at  the  station, 
while  waiting  for  the  train.  After  his  death, 
a  nnml>er  of  letters,  addressed,  and  apparently 
Intended  to  be  mailed,  were  found  in  his  podcet 
by  the  undertaker,  who  gave  them  to  a  nephew 
of  the  deceased,  who  put  stamps  oa  them,  and 
posted  them.  As  this  letta:  reached  the  person 
to  whom  it  was  written,  the  fair  hiferences  from 
the  evidence  are  that  this  was  one  of  the  let- 
ters found  In  Hulett's  pocket  after  his  death, 
that  the  envelope  In  which  it  was  Indoaed  wb4 
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■ddreBMd,  and  tbat  tbese  letters  were  pnt  In 
tiU  podcet  by  Hulett  for  tlie  purpoae  of  posting 
tli«n  wlien  be  reached  the  city.  Then  Ca^ts, 
if  true,  amounted  to  such  a  recognition  of  and 
assent  to  the  statements  ccmtained  in  the  let- 
ter as  to  make  them,  in  effect,  the  }oJiit  declara- 
tions and  statements  of  both  Htilett  and  the 
reqwodent,  and  therefore  competent  as  his  Bd< 
miiBiinnM  It  is  Urged  Tety  stTeuaonsIy  by  coun- 
sel tor  the  appellants  that  the  testlnioi^  of  the 
reqxMident,  by  which  Ae  was  thus  enabled  to 
connect  Hulett  with  the  coDtcnts  of  her  letter, 
Impinges  upon  the  statute  that  It  shall  aot 
be  competent  for  any  party  to  an  action  or  in- 
terested fn  the  event  thereof  to  give  erldence 
therein  at  or  eonceming  aay  conversation  with 
or  admlBsion  of  a  deceased  pecson  relndve  to 
any  matter  at  issue  between  the  parties.  Oen. 
St  1804,  }  6680.  It  was  bdd  In  Cbadwkdi  y. 
Comisb,  26  Minn.  28,  1  N.  W.  S6,  followed  la 
rabeequent  dedsioas,  that  the 'language  of  the 
act  reCers  only  ts  spoken  words.  If  It  was  a 
question  of  Onst  Impressions,'  It  might  admit  of 
discusBlMi  whether  the  statute  ought  not  to  be 
constmed  In  accordance  with  the  views  of  the 
hie  Caitef  Justice  GilflUan,  so  as  to  Include  any 
admission  of  the  par^,  whether  by  word  or  act 
llie  peculiar  facts  of  the  present  case  lUustrate 
the  fact  that  admissions  by  act  may  often  be 
as  much  within  the  mischief  aimed  at  as  ad- 
Diissloas  by  sp<ricen  words.  But  as  the  nar- 
n>w«:  coostmctlon  placed  upon  the  statute  has 
been  adhered  to  and  followed  for  nearly  IS 
years,  during  which  the  legislature  has  not  seen 
fit  to  amend  the  law.  It  la  now  too  late  for  us 
to  reconsider  the  question. 

None  of  the  exceptions  to  the  charge  are  veil 
taken  or  of  aafllclent  substance  to  require  dis- 
cussion. In  fact  the  (iharge  was,  in  moat  re- 
Epects,  a  model  one.  Instead  of  merely  stating 
general  abstract  pria<dplea  of  law  (b»  Is  often 
the  case),  which  the  average  lay  Jiuror  is  usual- 
ly Incapable  of  correctly  applyli%  to  tbe  fiicts  of 
the  particular  case,  the  learned  judge  gave  the 
Jury  the  bene&t  of  a  very  full,  dear,  and  im- 
partial analysis  of  tbe  evidence,  takii^  up  eaicta 
important  branch  of  it,  and  explaining  to  them 
its  bearing  upon  tbe  Issue  which  they  were  to 
decide.  This  dlspoees  of  all  the  asslgnBoents  ot 
error  relating  to  the  trial  of  the  issue  before  the 
jury. 

3.  When  the  other  iasues  came  on  for  trial, 
by  stipnlatlon  of  tbe  parties  all  the  evidence 
Introdnced  upon  the  trial  before  the  ]ury<^a8 
deemed  as  introduced,  subject  to  the  same 
obJectlonB  and  exceptions.  In  the  trial  by  the 
court  A  small  amount  of  a<Ultlonal  evidence 
having  been  Introduced,  both  appeals  were 
submitted  to  the  coort  for  its  decision.  Tbe 
court  thereupon  made  separate  findings  of 
fact  and  conclusiona  of  law  Ui  each  appeal. 
Tbe  second  llndlng  of  fact  In  each  case  was 
to  tbe  effect  that  the  deceased  and  the  peti- 
tioner  were  husband  and  wife,  the  only  differ- 
ence being  that  in  the  one  appeal  the  finding 
was  that  they  were  such  on  the  Tth  of  Janu- 
ary, ISaZ  (the  date  of  the  execution  of  tbe  mar- 
riage contract),  and  on  the  25th  of  July,  1892 
v.69N.w.no.2— 8 


(the  date  of  Hulett's  death),  while  In  the  other 
appeal  the  finding  was  that  they  becaine  hus- 
t>and  and  wife  on  the  7th  of  January,  1802; 
the  difference  in  tbe  two  findings  being,  iu 
our  opinion.  Immaterial.  Tbe  court  held,  as 
ooncluaions  of  law,  In  tbe  one  appeal,  that  tbe 
petitioner  was  entitled,  as  widow,  to  an  order 
setting  apart  to  her  the  homestead  of  tbe  de- 
ceased, etc;  and.  In  the  other,  that  the  will 
of  Hulett,  executed  in  18Q2,  was  revoked  by 
his  subsequent  marriage  to  the  petitioner.  It 
is  to  this  second  finding  of  fact  and  to  this 
last  cooclusion  of  law  that  the  appellants  take 
exceptlMi,  and  this  presents  tbe  two  principal 
questions  raised  by  these  appeals.  The  re- 
spiNident  bad  been  for  a  long  time  prior  to  the 
execution  ot  the  marriage  contract  In  tbe  em- 
ployment of  Hulett  as  housekeeper  at  his 
farm  at  Stoney  Point,  some  miles  out  of  the 
city  of  Duluth.  Her  testimony  Is  that  im- 
mediate after  tbe  execution  of  this  contract 
she  moved  into  his  room,  and  that  from  hence- 
forth until  his  death  they  occupied  tlie  same 
sleeping  apartment,  and  cohabited  together  aa 
husband  and  wife.  But  she  admits  that  it 
was  agreed  between  them  tbat  their  marriage 
was  to  be  kept  secret  until  they  could  move 
Into  Duluth,  and  go  to  housekeeping  in  a 
house  which  Hulett  owned  in  that  city. 
While  a  feeble  effort  was  made  to  prove  that 
their  marital  relation  had  become  known  to 
one  or  two  persons,  yet  we  consider  the  erl- 
dence conclusive  that  their  marriage  contract 
was  kept  secret,  that  they  never  publicly  as- 
sumed marital  relations,  or  held  themselves 
out  to  the  public  as  husband  and  wife,  but, 
on  the  contrary,  so  conducted  themselves  as  to 
leave  the  public  under  the  impreflsion  that 
their  former  relations  of  employe  and  house- 
keeper remained  unchanged.  Upon  this  state 
of  facts  the  contention  of  the  appeltauits  is 
that  there  was  no  marriage,  notwithstanding 
the  execution  by  them  ot  the  written  contract; 
that.  In  order  to  constitute  a  valid  common- 
law  marriage,  the  contract,  although  in  verba 
de  pnesentl,  must  be  followed  by  habit  or  rep- 
utation ot  marriage,— that  is,  as  we  under- 
stand counsel,  by  the  public  assumption  of 
marital  relatlotts.  We  do  not  so  understand 
the  law.  Tbe  law  views  marriage  as  being 
merely  a  dvll  contract  not  differing  from  any 
otber  contract,  except  that  it  is  not  revocable 
or  dissoluble  at  the  will  of  tbe  parties.  The 
essence  of  the  contract  of  marriage  Is  the  con- 
sent of  the  parties,  as  In  the  case  of  any  other 
contract;  and,  whenever  there  is  a  present, 
perfect  consent  to  be  husband  and  wife,  the 
contract  of  marria^  is  completed.  The  au- 
thorities are  practically  unanimous  to  this  ef- 
fect. Marriage  Is  a  civil  contract  jure  gen- 
tium, to  the  validity  of  which  tbe  consent  of 
parties  able  to  contract  Is  ail  that  is  requlrpd 
by  natural  or  public  law.  If  tbe  contract  t.4 
made  per  verba  de  prsesentl,  and  remains 
Without  cohabitation,  or  If  made  per  verba  de 
futnro,  and  be  followed  by  consummation.  It 
amounts  to  a  valid  marriage.  In  the  absence 
at  any  civil  regulations  to  the  contrary.     2 
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Kent,  Oomm.  p.  87;  2  Greenl.  Et.  |  460;  1 
Bisb.  Mar.  &  DiT.  {{  218,  227-229.  Tbe  max- 
im of  the  cItU  law  was  "Consensus  non  con- 
cubitus  facit  matrimonlum."  Tbe  whole  law 
on  the  subject  is  that,  to  render  competent 
parties  husband  and  wife,  they  must  and  need 
only  axree  In  the  present  tense  to  be  sucli,  no 
time  being  contemplated  to  elapse  before  the 
assumption  of  the  status.  If  cohabitation 
follows,  it  adds  nothing  in  law,  although  it 
may  l>e  evidence  of  marriage.  It  is  mutual, 
present  consent,  lawfully  expressed,  which 
nialies  the  marriaKe.  1  Bisb.  Mar.  Div.  & 
Sep.  SS  230.  .S13.  315.  317.  See.  also,  the  lead- 
ing case  of  Dalrymple  t.  Dali7mple,  2  Hagg. 
Ck)n8ist.  64,  which  is  the  foundation  of  much 
of  the  law  on  tbe  subject  An  agreement  to 
keep  the  marriage  secret  does  not  invalidate 
it,  although  the  fact  of  secrecy  might  be  evi- 
dence that  no  marriage  ever  took  place.  Dal- 
rymple T.  Dalrymple,  supra.  The  only  two 
cases  which  we  have  found  in  which  any- 
thing to  the  contrary  was  actually  decided 
are  Reg.  ▼.  Millis,  10  Clailt  &  F.  534,  and 
Jewell  V.  Jewell,  1  How.  219;  the  court  in 
each  case  t>eing  equally  divided.  But  these 
cases  have  never  been  recognized  as  the  law, 
either  in  Ehigland  or  in  this  country.  Coun- 
sel for  appellants  contend,  however,  that  the 
law  is  otherwise  in  tbis  state;  citing  State  v. 
Worthingham,  23  Minn.  528,  in  which  this 
court  used  the  following  language:  "Consent, 
freely  given,  is  the  essence  of  the  contract. 
A  mutual  agreement,  therefore,  between  com- 
petent parties,  per  verba  de  prsesentl,  to 
take  each  other  for  husband  and  wife,  delib- 
erately made,  and  acted  upon  by  living  to- 
gether professedly  In  that  relation,  is  held  by 
the  great  weight  of  American  authority  suffi- 
cient to  constitute  a  valid  marriage  with  alt 
its  legal  incidents";  citing  Hutchins  v.  Kim- 
mell,  31  Mich.  126.  Similar  expressions  have 
been  sometimes  used  by  other  courts,  but  up- 
on examination  It  will  be  found  that  in  none 
of  them  was  it  ever  decided  that,  although  the 
parties  mutually  agreed  per  verba  de  prsesentl 
to  take  each  other  for  husband  and  wife,  it 
was  necessary.  In  order  to  constitute  a  valid 
man-lage,  that  this  agreement  should  have 
been  subsequently  acted  upon  by  their  living 
together  professedly  as  husband  and  wife. 
In  some  cases  where  such  expressions  were 
used  the  court  was  merely  stating  a  proven  or 
admitted  fact  In  that  particular  case,  while  in 
othors  the  contract  of  marriage  was  sought 
to  be  proved  by  habit  and  repute,  and  the 
courts  merely  meant  that  the  act  of  parties  in 
holding  themselves  out  as  husband  and  wife 
is  evidence  of  a  marriage.  In  State  v.  Worth- 
Ingham,  supra,  which  was  a  prosecution  for 
bastardy,  the  defendant  ottered  as  proof  of 
his  marriage  to  the  mother  of  the  child  that 
during  all  the  time  they  lived  and  cohabited 
together  the  woman  held  herself  out  to  her 
friends  generally  as  his  wife,  and  that  both 
of  them  represented  to  the  world  that  they 
had  been  married.  Tbe  point  really  decided 
by  the  court,  and  evidently  the  only  one  It 


had  In  mind,  was  that  this  was  competent  evi- 
dence of  a  marriage,  and  that  no  formal  sol- 
emnization or  ceremony  was  necessary  to  give 
It  validity.  The  statement  in  the  opinion  al- 
ready quoted  Is  probably  subject  to  the  criti- 
cism that  it  does  not  accurately  discrimiuate 
between  the  fact  of  marriage  and  tbe  proof 
of  it  Tbe  case  of  Hutchins  v.  KimmeU.  su- 
pra, cited  by  this  court  does  contain  such  ex- 
pressions as  "followed  by  cohabitation,"  and 
"from  that  time  lived  together  professedly  In 
that  relation";  but  this  language  was  evident- 
ly used  simply  as  a  recital  of  tbe  actual  facta 
in  that  particular  case.  There  Is  nothing  la 
the  opinion  indicating  that  tbe  court  Intended 
to  bold  that  a  mutual,  present  consent  to  be 
husband  and  wife  will  not  constitute  a  valid 
marriage  unless  followed  by  cohabitation  of 
the  parties,  and  a  holding  of  themselves  out  aa 
man  and  wife.  Sharon  v.  Sharon,  75  Cal.  1, 
16  Pac.  345,  and  Id.,  79  Col.  eSS,  22  Pac  2«» 
131,  Is  not  in  point,  for  tbe  reason  that  sec- 
tion 55  of  the  CiVH  Code  of  that  state  pro- 
vides that  "consent  alone  will  not  constitute 
marriage;  it  must  be  followed  by  a  solemniza- 
tion or  by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations."  In  view  of 
the  increasing  number  of  common-law  wid- 
ows laying  claim  (in  many  instances,  doubt- 
less, fraudulently)  to  tbe  estates  of  deceased 
men  of  wealth.  It  is  a  question  for  the  legis- 
lature whether  tbe  common  law  should  not  be 
changed;  but  with  that  tbe  courts  have  notb- 
ing  to  do. 

4.  Tbis  brings  us  to  the  last  and  most  Im- 
portant question  in  tbe  case,  viz.  was  the  wl> 
of  Hidett  revoked  by  his  marriage  to  tbe  re- 
spondent? At  common  law  the  marriage  of  a 
woman  absolutely  revoked  her  will.  The  rea- 
son usually  given  was  that,  a  married  womaa 
having  no  testamentary  capacity,  her  will  was 
no  longer  ambulatory.  But  the  marriage  of  a 
man  did  not  revoke  his  previous  will  in  regard 
to  either  real  or  personal  estate.  This  was 
not  considered  such  a  change  of  condition  aa 
wotild  work  a  revocation  by  implication  or  in- 
ference of  law.  Tbe  reason  usually  givrai  was 
that  the  law  made  for  the  wife  a  provision  in- 
dependently of  the  act  of  tbe  husband  by 
means  of  dower.  But  the  marriage  and  the 
birtb  of  Issue  conjointly  revoked  a  man's  wlU, 
whether  of  real  or  personal  estate;  these  cir- 
cumstances producing  such  a  total  change  ia 
the  testator's  condition  as  to  lead  to  a  pre- 
sumption that  be  could  not  Intend  a  disposition 
of  property  previously  made  to  conthine  un- 
changed. Tbe  issue,  the  birth  of  which  would 
revoke  a  will,  must  have  been  such  as  could 
have  Inherited  the  property  which  was  the 
subject  of  the  will,  so  that  the  effect  of  throw- 
ing open  the  property  to  the  disposition  of  the 
law  would  have  been  to  let  in  the  after-born 
child  or  children,  for  whose  benefit  alone  tbe 
Implied  revocation  obtabied.  The  chief  rea- 
son why  marriage  and  tbe  birth  of  issue  was 
deemed  such  a  change  of  condition  on  part  of 
the  testator  as  would  work  a  revocation  of  his 
will  was  that  otherwise  his  Issue,  which  was 
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the  natural  object  of  hl8  bounty,  wonld  be 
wboUy  unprovided  for,  differing  In  that  resi)ect 
from  the  widow,  for  wbom  the  law  bad  made 
proTlsion  by  means  of  dower.  Hence  It  seems 
to  have  been  tbe  rule  that  marriage  and  the 
birth  of  (88ue  would  not  produce  the  revoca- 
tion of  a  will  where  provision  was  made  by 
the  will  itself  for  the  children  of  the  future 
marriage.  At  common  law  a  married  woman 
could  not  Inherit  from  her  husband.  In  case 
of  her  husband  dying  Intestate,  she  was  not 
entitled  to  anything  out  of  his  estate  except 
her  dower.  While  by  our  statutes  dower  eo 
nomine  has  been  abolished,  yet  the  law  makes 
provision  for  the  widow,  independeutly  of  the 
act  of  tbe  busliand,  much  more  liiieral  than  the 
common  law  did.  She  Is  entitled— First,  to  a 
life  estate  In  the  homestead  of  her  deceased 
basband.  free  from  any  testamentary  devise 
or  other  disposition  to  which  she  shall  not  liare 
assented  in  writing,  and  free  from  ail  debts  or 
dalma  against  bis  estate;  second,  to  an  un- 
divided third  in  fee  simple,  or  such  Inferior 
tenure  as  the  deceased  husband  was  at  any 
time  during  coverture  seised  or  possessed  there- 
of, of  one  undivided  third  of  all  other  lands  of 
which  tbe  deceased  was  at  any  time  during 
coverture  seised  or  possessed,  free  from  any 
testamentary  or  other  disposition  thereof  to 
which  she  shall  not  have  assented  in  writing, 
hot  subject  in  its  Just  proportion  with  other 
real  estate  to  the  payment  of  such  debts  of  the 
deceased  as  are  not  paid  from  the  personal  es- 
tate. Of  the  personal  estate  of  which  her  bus- 
band  dies  possessed  the  widow  Is  entitled  to  all 
bis  wearing  apparel;  his  household  furniture, 
not  exceeding  In  value  $oOO;  other  personal 
property  to  be  selected  by  her,  not  exceeding 
in  value  $500;  a  reasonable  allowance  for  her 
maintenance  during  administration,  which.  In 
case  the  estate  Is  Insolvent,  is  not  to  be  for 
more  than  one  year.  Gen.  St.  1884,  {§  4470, 
4471,  4477.  Such  Is  tbe  provision  which  tbe 
law  makes  for  tbe  widow.  Tbe  statute  then 
provides  that,  where  tbe  husband  dies  Intes- 
tate, the  residue  of  bis  estate,  real  and  per- 
sonal, shall  descend  and  be  distributed  as  fol- 
lows: First,  to  his  children,  and  to  the  lawful 
Issue  of  any  deceased  child  by  right  of  repre- 
sentation; second,  if  there  be  no  child,  and  no 
lawful  Issue  of  any  deceased  child,  then  to  the 
Bnrvtving  wife.  It  is  mainly  on  this  last  pro- 
vision by  which  tbe  wife  may  Inherit  from  her 
husband  that  counsel  for  the  respondent  base 
their  contention  that  In  this  state  marriage 
alone  will  revoke  by  Implication  of  law  the 
prior  will  of  the  husband.  Tbeir  argument 
may  all  be  summed  up  hi  the  proposition  that, 
itiasmuch  as  a  widow  may  now  inherit  from 
her  husband  (which  she  could  not  do  at  com- 
mon law),  therefore  marriage  alone  effects  the 
same  change  In  the  condition  or  circumstances 
of  the  husband  as  was  effected  under  the  com- 
mon law  by  his  marriage,  and  the  birth  of  is- 
sue who  could  inherit.  Tbe  courts  of  two  or 
three  western  states  have  taken  substantially 
this  poritlon.  See  Tyler  v.  Tyler,  19  lU.  151 
Morgan  v.  Ireland,   1  Idaho,  786;    Brown  v. 


Scherrer,  6  Colo.  App.  255,  88  Pac.  427,  ap- 
proved and  afUrmed  in  21  Colo.  481,  42  Pac. 
808.  In  Tyler  v.  Tyler,  supra,  the  question 
was  not  discussed  at  any  great  length,  and  the 
weight  of  that  case  as  authority  is  somewliat 
Impaired  by  the  fact  that  in  a  subsequent  case 
the  court  placed  its  refusal  to  reconsider  the 
question  mainly  on  the  ground  that  the  legis- 
lature had  subsequently  enacted  that  marriags 
alone,  without  the  birth  of  Issue,  revoked  a  will, 
and  hence  that  any  decision  which  the  court 
might  make  would  be  merely  retroactive.  The 
most  able  and  forcible  presentation  of  the  ar- 
guments on  that  side  of  the  question  Is  to  be 
found  In  tbe  opinion  of  the  Colorado  court  of 
appeals  In  Brown  v.  Sclierrer,  supra.  But, 
after  carefully  considering  all  that  has  been 
suid  on  that  side,  we  are  compelled  to  the  con- 
clusion that  due  weight  has  not  been  given  to 
the  fact  tliat  the  main  reason  why,  at  common 
law.  marriage  and  tiie  blitb  of  Issue  was  deem- 
ed such  a  change  In  tbe  condition  or  circum- 
stances of  the  husband  as  would  work  an  Im- 
plied revocation  of  his  prior  will  was  that  oth- 
erwise his  issue  would  be  wholly  unprovided 
for,— a  thhig  which  It  was  not  to  be  supposed 
to  have  been  In  the  contemplation  of  the  tes- 
tator; whereas,  under  our  statutes,  and,  we 
assume,  without  special  examination,  under  the 
statutes  of  those  states  In  which  the  decisions 
cited  were  rendered,  even  If  the  will  stands, 
very  liberal  provision  has  been  made  for  the 
widow,  Independently  of  any  act  of  the  hus- 
band. There  Is  a  prevailing  sentiment,  often 
expressed  by  both  courts  and  text  writers,  ttiat 
marriage  alone  should  be  deemed  such  a 
change  in  condition  and  circumstances  as  will 
revoke  a  prior  will.  A  statute  to  that  effect 
nas  passed  in  England  In  1837  (1  Vict  c.  2«), 
followed  by  tbe  enactment  of  statutes  to  tbe 
same  effect  In  many  of  the  states  of  the  Union. 
How  far  this  sentiment  may  bave  uncon- 
sciously faifluenced  the  decisions  referred  to  It 
is  Impossible  to  say,  but  no  court  has  ever 
assumed  to  bold  on  this  grotmd  alone,  and  In 
the  absence  of  legislation  affecting  tbe  ques- 
tion, that  tbe  common-law  rule  was  abrogat- 
ed, or  80  far  modlfled,  that  marriage  alone 
wonld  revoke  a  will.  It  Is  also  suggested  that 
tbe  common-law  rule  had  Its  origin  in  part  in 
tbe  ancient  desire  to  build  upon  families  and 
family  estates  a  consideration  which  has  no 
place  In  this  country.  It  Is  undoubtedly  true 
that  many  of  the  doctrines  of  the  common  law 
bad  their  origin  in  social  or  political  conditions 
which  have  in  whole  or  In  part  ceased  to  ex- 
ist But  this  fact  alone  will  not  usually  Justi- 
fy courts  In  holding  that  these  doctrines,  when 
once  thoroughly  established,  have  been  abro- 
gated, any  more  than  it  would  Justify  them  in 
holding  that  a  statute  had  lieen  abrogated  be- 
cause the  reason  for  its  enactment  had  ceased. 
Any  such  rule  would  leave  the  body  of  the 
common  law  very  much  emasculated;  as,  for 
example,  that  pertaining  to  real  estate.  While, 
undoubtedly,  the  common  law  consists  of  a 
body  of  principles  applicable  to  new  instances 
aa  they  arisen  and  aot  of  Inflexible  cast-iron 
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rules,  yet  where  tbe  mles  of  tbe  common  law 
have  become  imaulted  to  changed  conditions, 
political,  Bodal,  or  economic.  It  is  the  province 
of  the  legislature,  and  not  of  the  courts,  to 
modify  them  While  we  do  not  wish  to  be  un- 
derstood as  Intimating  that  no  condition  of  leg- 
islation upon  the  subject  of  tbe  rights  of  mar- 
ried women  In  the  estates  of  their  husbands 
would  effect  by  Implication  a  change  of  the 
common-law  rule,  yet  our  conclusion  is  that,  in 
view  of  the  main  reason  upon  which  the  com- 
mon-law role  was  based  that  marriage  alone 
would  not,  but  that  marriage  and  the  birth  of 
Issue  conjointly  would,  revoke  the  prior  will  of 
a  man,  and  in  view  of  the  very  liberal  provi- 
sion made  by  statute  for  the  widow  inde- 
pendently of  the  act  of  her  husband,  the  mere 
fact  that  she  may  now,  under  tbe  statute.  In 
certain  contingencies,  inherit  more  from  her 
husband.  Is  not  sulBcIent  to  warrant  us  in  hold- 
ing that  Hne  common-law  rule  has  been  so  chan- 
ged that  marriage  alone  Is  such  a  change  of 
condition  or  circumstances  as  will  work  an  Im- 
plied revocation  of  the  prior  will  of  the  hus- 
band. We  should  have  stated  that  our  statute 
relatbig  to  the  revocation  of  wills  Is  substantial- 
ly, if  not  literally,  the  same  as  that  of  29  Car. 
II.,  which  has  been  so  generally  adopted  by  the 
American  states.     Gen.  St  1804,  {  4130. 

The  conclusion  at  which  we  have  arrived  on 
this  question  renders  it  unnecessary  to  con- 
sider other  questions  discussed  by  counsel;  as, 
for  example,  as  to  the  power  of  the  probate 
court  to  set  aside  the  probate  of  a  will.  In 
the  appeal  from  the  Judgment  setting  aside  to 
the  petitioner  the  homestead  of  the  deceased, 
and  giving  her  an  allowance  out  of  his  estate 
for  her  maintenance  during  administration, 
the  Judgment  is  affirmed.  In  the  other  appeal 
the  judgment  setting  aside  the  probate  of  the 
will,  and  adjudging  such  will  to  be  of  no 
force  or  effect.  Is  reversed. 


Mccormick  harvesting  mach.  co. 

V.   McNICHOLAS. 

(Supreme  Court  of  Minnesota.     Dec.  7,  1896.) 

Sale— Rescission— Waivbkjop  Conditions. 

1.  Evidence  considered,  and  held  that  the 
trial  court  did  not  err  in  refusing  to  direct  a 
verdict  for  the  plaintiff. 

2.  Other  unimportant  asBlKnments  of  error 
considered,  and  held  to  be  without  merit. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Meeker  county; 
Oorham  Powers,  Judge. 

Action  by  the  McCormick  Harvesting  Ma- 
chine Company  against  P.  T.  McNIcholas. 
From  an  affirmative  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Brown  &  Bufflngton  and  J.  T.  Byrnes,  for 
appellant  Peterson  &  Foster,  for  respond- 
ent 

START,  O.  3.  This  Is  an  action  on  a 
promissory  note  for  $40  given,  with  others, 
in  payment  of  the  purchase  price  of  a  hap- 


vester  and  binder  sold  by  plaintiff  to  defend- 
ant Tbe  answer  admitted  the  note^  and  set 
up  a  counterclaim  fbr  damages  arising  from 
a  breach  of  warranty  of  the  machine.  Ver- 
dict and  Judgment  for  $12.20  in  favor  of  tbe 
defendant  The  plaintiff  appealed  Crom  tbe 
judgment. 

The  first  assignment  of  error  Is  to  tbe  ef- 
fect that  the  trial  court  erred  In  refusing- 
to  Instruct  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  amount  of  the  note.  Tbe 
second  one  Is  "that  the  court  erred  In,  hold- 
ing that  the  plaintiff  had  waived  a  return 
of  the  machine."  Both  may  be  considered 
together,  as  each  Involves  an  examination  of 
the  contract  of  warranty  and  tbe  evidence. 
The  original  printed  warranty  was  as  fol- 
lows: "These  machines  are  all  warranted 
to  be  well  made,  of  good  material,  and  dur- 
able, with  proper  care.  If  upon  one  day's 
trial  the  machine  should  not  work  well,  the 
purchaser  shall  give  Immediate  notice  to 
said  McCormick  Harvesting  Machine  Com- 
pany, or  their  agent,  and  allow  time  to  semi 
a  person  to  put  It  In  order.  If  It  cannot  then 
be  made  to  work  well,  the  purchaser  shall 
return  It  at  once  to  the  agent  of  whom  he 
received  It,  and  Ms  paymeut  (If  any  has  been 
made)  will  be  refunded.  Continuous  use  of 
the  machine,  or  use  at  intervals  through  har- 
vest season,  shall  be  deemed  an  acceptance 
of  the  machine  by  the  undersigned."  At  the 
time  of  the  sale,  and  «a  a  part  of  the  war- 
ranty, the  agent  making  the  sale  Indorsed 
upon  the  back  of  It  the  following  written 
agreement:  "Said  company  agrees  to  see  said 
harvester  to  do  its  work,  and  all  fixtures  free 
of  chargSe  for  the  first  year."  There  was  no 
claim  made  by  the  defendant  that  the  ma- 
chine was  not  well  made,  of  good  material, 
and  durable,  with  proper  care,  bat  the  claim 
was  that,  by  reason  of  Its  defective  construc- 
tion (the  precise  defect  does  not  appear  from 
the  evidence),  the  binder  attachment  would 
clog,  and  could  not  be  made  to  work,  and 
was  worthless.  The  agent  who  sold  the  ma- 
chine saw  It  work  the  first  season,  and  tes- 
tified "that  It  did  not  work  very  good;  It 
kept  clogging  right  along."  The  evidence 
is  practically  undisputed  that  there  was  a 
breach  of  the  warranty  In  this  respect  dur- 
ing the  first  harvest  after  the  machine  was 
purchased ;  that  it  would  not  work;  that  the 
plaintiff  had  notice  of  the  defects,  and  its 
agent  promised  to  send  an  expert  to  remedy 
them.  It  was  not  done,  but  the  defendant 
never  returned  the  machine.  It  Is  also  un- 
disputed that  the  defendant  refused  to  give 
his  notes  for  the  machine,  and  thereupon, 
and  In  November,  1893,  the  parties  entered 
Into  an  agreement  whereby  the  defendant 
gave  his  notes,  antedated  September  1,  1892, 
for  the  purchase  price  of  the  machine.  The 
testimony  of  the  defendant  was  to  the  ef- 
fect that  he  gave  the  notes  upon  the  consid- 
eration and  condition  that  tbe  plaintiff  would 
make  the  binder  do  good  work,  and  that  such 
was  the  agreement.     The  agent  of  tbe  plain- 
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tiff  with  whom  this  enbaequent  arrangement 
was  made  admitted  and  stated  In  his  testi- 
mony that  the  defendant  told  him  that  he 
bad  trouble  -with  the  binder,  and  that  he  did 
not  want  to  settle  for  It;  that  he  (the  agent) 
told  him  that,  If  there  waa  any  trouble  with 
the  machine,  the  company  would  fix  It,  and 
make  It  all  right  at  any  time;  that  the  com- 
pany always  guarantied  their  machines  to 
worlE,  and  they  would  fix  his;  that  the  de- 
fendant said  aomething  about  his  son  get- 
ting repairs  for  the  machine,  and  that  when  he 
was  assured  that  he  would  get  all  of  the 
broken  and  defective  parts  he  was  willing  to 
give  bis  notes.  Upon  his  cross-examination 
he  testified:  "I  told  Mr.  McNicholas  that  I 
would  send  an  expert  to  see  that  it  worked 
all  right  next  season,  if  he  wanted  one.  I 
told  blm  I  would  give  him  the  extras,  so 
that  the  boys  could  put  them  on.  H<>  did 
not  tell  me  to  do  it."  The  extras  referred  to 
were  furnished,  but  from  the  evidence  it 
does  not  appear  that  they  were  for  the  binder 
attachment.  The  evidence  Justifies  the  infer- 
ence that  they  were  for  the  harvester  prop- 
er. The  evidence  on  the  part  of  the  de- 
fendant tended  further  to  show  that  the 
plaintiff,  after  the  making  of  the  notes,  never 
anempted  to  make  the  binder  work,  and 
never  paid  any  further  attention  to  It,  and 
that  the  binder  would  not  work  the  second 
season,  and  was  practically  useless.  The 
defendant  did  not  notify  the  plaintiff  the 
second  year  that  the  binder  would  not  work. 
An  expert  gave  evidence  on  behalf  of  the 
plaintiff,  explaining  the  mechanism  of  the 
binder;  that  it  contained  devices  under  the 
control  of  the  operator  to  change  its  adjust- 
ment and  prevent  Its  clogging.  The  plaintiff 
claims  that  a  verdict  In  its  favor  should  have 
been  directed  because  the  defendant  did  not 
return  the  machine,  and,  further,  that  the 
failure  of  the  binder  to  work  was  due  to 
Improper  handling  of  the  machine  by  the  de- 
fendant. 

As  to  the  first  claim.  It  is  suiBcient  to  say 
that  by  the  sutwequent  agreement  of  the  par- 
ties, which  was  the  consideration  for  the  giv- 
ing of  the  notes,  a  return  of  the  machine  was 
waived.  The  plaintiff,  by  this  agreement, 
was  to  make  the  binder  work.  It  then  had 
notice  that  It  would  not  work. 

As  to  the  second  claim,  it  was  a  question 
for  the  jury  under  the  evidence.  The  trial 
court  Instructed  the  jury  that  if  it  was  the 
fault  of  the  defendant  that  the  machine  did 
not  work,  or  if  the  plaintiff,  on  account  of 
any  acts  of  the  defendant,  was  prevented 
from  making  it  work,  then  he  could  not  re- 
cover on  his  counterclaim.  In  this  connec- 
tion the  court  further  said  to  the  Jury:  "If 
the  defendant  has  carried  out  his  part  of  the 
contract,  has  given  the  company  notice,  and 
a  fair  opportunity  to  repair  it,  and  make  it 
work,  •  •  •  so  that  It  is  the  fault  of  the 
company,  why  then  he  should  recover  what- 
ever damages  he  has  sustained."  The  giv- 
ing this  last  instruction  Is  the  basis  of  the 


plaintiff's  third  assignment  of  error.  The 
specific  objection  here  made  to  this  Instroc- 
tion  is  that  It  withdrew  from  the  consider- 
ation of  the  jury  everything  except  the  mat- 
ter of  notice  and  fair  opportunity  to  fix  the 
machine.  But  It  is  to  be  read  In  connection 
with  the  prcYloos  instruction,  wherein  the 
question  whether  it  was  the  fault  of  the 
defendant  that  the  machine  did  not  work 
was  left  to  the  jury.  The  instmctlon  com- 
plained of  was  not  error,  when  taken  in  con- 
nection with  what  preceded  It  If  the  previ- 
ous one  was  not  sufficiently  specific  in  the 
opinion  of  the  plaintiff's  counsel,  he  should 
have  asked  for  further  instructions  on  the 
point 

The  last  alleged  error  Is  that  the  court 
erred  In  charging  the  Jury  that  if  defendant  - 
was  entitled  to  anything  on  his  counterclaim, 
he  was  entitled  to  the  value  of  a  new  binder 
entire.  The  instruction  was  justified  by  the 
evidence,  which  shows  that  the  machine  con- 
sisted of  a  harvester  and  a  binder  attach- 
ment; that  the  binder  could  be  taken  off,  and 
the  harvester  remain  Intact;  and  that  any 
other  binder  of  the  plaintiff's  manufacture 
could  be  used  with  the  harvester,  and  that 
the  cost  of  a  new  binder  was  l^.  There  was 
no  evidence  in  the  case  Justifying  a  finding 
that  the  failure  of  the  binder  to  work  was 
due  to  defects  in  any  particular  part  thereof 
which  could  be  replaced,  and  the  binder  there- 
by made  to  work.  On  the  contrary,  the  plain- 
tiff claimed  that  the  binder  was  In  perfect 
condition,  but  that  the  reason  it  did  not  work 
was  because  the  defendant  did  not  properly 
operate  It. 

This  case  was  set  down  for  oral  argument 
In  violation  of  the  rule,  therefore  no  statu- 
tory costs  are  to  be  taxed.  Judgment  af- 
firmed. 


O'BOYLE  V.  McHUGH  et  oL 

(Supreme  Court  of  Minnesota.     Dec.  7,  1896.) 

AnvERSB  PossBSsios— Parestai,  Relation. 

1.  As  between  parties  sastnininR  parental 
and  filial  relations,  the  possession  of  the  land 
of  the  one  by  the  other  is  presumed  to  be  per- 
missive, and  not  adverse.  To  malie  such  pos- 
session adverse,  tliere  must  be  some  open  as- 
sertion of  hostile  title,  other  than  mere  posses- 
sion, and  knowledge  thereof  brought  home  to 
the  owner  of  the  land. 

2.  Evidence  considered,  and  hM  that  it  jus- 
tified and  required  a  finding  thnt  the  possession 
by  the  plaintiff  of  the  land  of  the  defendants, 
who  are  her  children,  was  permissive,  and  not 
adverse. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Goodhue  coon- 
ty;  W.  O.  Willlston.  Judge. 

Action  by  Mary  O'Boyle  against  Margaret 
McHugb  and  others.  Judgment  for  defend- 
ants. From  an  order  refusing  a  new  trial, 
plaintiff  appeals.    Affirmetl. 

Albert  Johnson,  for  appellantj,..^!.  ■  Q.  Mc- 
Olure,  for  reepondents.ed  by  VjOOglC 
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START,  O.  J.  TWs  Is  an  action  to  deter- 
mine adverse  claims  to  real  estate,  in  which 
Judgment  was  ordered  for  the  defendants 
on  the  findings  of  fact  by  the  trial  court,  and 
the  plaintiff  appeals  from  an  order  denying 
her  motion  for  a  new  trial.  It  is  nndispnted 
that  the  plaintiff  had  been  In  possession  of 
the  premises  In  question  more  than  15  years 
n«xt  before  the  commencement  of  this  action, 
during  all  which  time  the  defendants  held, 
and  still  do  hold,  the  record  legal  title  there- 
to. The  plaintiff's  sole  claim  of  title  is  that 
of  adverse  possession.  The  trial  court  found 
and  decided  that  the  plaintiff  never  at  any 
time  entered  into  possession  of  the  premises 
with  intent  to  claim  them  adversely  to  the 
defendants;  that  her  possession  was  permis- 
sive, and  not  adverse.  The  principal  ques- 
tion raised  by  the  plaintiff's  assignments  of 
error  is  that  this  finding  of  the  court  is  not 
Justified  by  the  evidence.  The  evidence  not 
only  sustains  the  finding,  but  requires  it. 
The  admitted  facts  of  the  case  are  such  that 
a  finding  that  the  plaintiff's  pcssesBlon  was 
hostile  and  adverse  as  to  the  defendants 
would  be  so  manifestly  against  the  evidence 
as  to  Justify  a  reversal.  The  relation  of 
parent  and  child  existed  between  the  parties 
hereto  during  all  the  time  the  plaintiff  claims 
to  have  been  in  adverse  possession.  This  re- 
lation radically  modifies  the  general  rules  of 
law  as  to  what  constitutes  adverse  posses- 
sion between  strangers.  As  between  those 
sustaining  parental  and  filial  relations,  the 
possession  of  the  land  of  the  one  by  the  other 
is  presumed  to  be  permissive,  and  not  ad- 
verse. To  make  such  possession  adverse, 
there  must  be  some  open  assertion  of  hostile 
title,  and  knowledge  thereof  brought  home  to 
the  owner  of  the  land.  1  Am.  &  Bug.  Vine, 
Law  (2d  Ed.)  821;  Burma  v.  Meadors,  00  Ala. 
140,  7  South.  4«9;  Sllva  v.  Wimpenney,  136 
Mass.  253;  Allen  v.  AUen,  58  W1&  202,  16  N. 
W.  610. 

The  plaintiff  on  the  26th  day  of  May,  1856, 
was  the  wife  of  Micliael  McHugh,  and  so 
continued  to  be  until  April  1,  1868,  when  he 
died  intestate,  leaving,  him  surviving,  his 
widow,  the  plaintiff,  and  the  defendants, 
their  children,  who  are  his  sole  heirs  at  law. 
On  the  day  first  named,  Michael  McHugh, 
with  the  plaintiff,  as  his  wife,  entered  into 
possession  of  the  premises  in  question,  and 
became  the  owner  thereof,  under  the  pre- 
emption laws  of  the  United  States.  He  built 
a  dwelling  bouse,  granary,  stable,  and  other 
buildings  on  the  land,  and  fenced  and  broke 
a  portion  thereof.  He  so  continued  to  occupy 
it  as  a  farm  and  home  with  the  plaintiff  and 
his  family  to  the  time  of  his  death.  De- 
cember 12,  1866,  be  and  the  plaintiff  executed 
a  mortgage  thereon,  which  was  afterwards, 
and  on  July  24.  1874.  foreclosed,  and  the 
premises  sold  to  James  Lawther.  No  re- 
demption was  made  from  the  foreclosure 
sale,  and  December  1,  1877,  Lawther  convey- 
ed the  land  to  the  defendants.  On  June  26, 
1875,  upon  the  petition  of  the  plaintiff,  46 


acres  of  the  land  was  set  off  to  her  as  dower 
by  the  probate  court  of  the  proptnr  county. 
The  plaintiff  on  the  26th  day  of  January, 
1875,  married  Owen  O'Boyle,  who  has  resid- 
ed with  her  on  the  land,  doing  the  farm  work 
for  her.  From  the  time  the  plaintiff  entered 
upon  the  land  with  her  first  husband,  in 
1856,  to  the  present  time,  she  has  been  In 
the  continuous  possession  thereof.  The  de- 
fendants paid  all  of  the  taxes  on  the  land 
from  the  year  1878  to  1892,  both  Inclusive, 
except  for  the  year  1883,  which  were  paid  by 
O'Boyle  for  the  plaintiff.  He.al8o  worked  out 
for  her  the  township  road  taxes  assessed  on 
the  land.  None  of  the  defendants  have  lived 
with  the  plaintiff  during  the  past  17  years. 
The  foregoing  facta  are  practically  admitted. 
The  plaintiff  testified,  in  substance,  that  she 
took  possession  of  the  land  17  years  ago; 
that  her  brother,  Michael  Casey,  came  to  the 
land  to  put  in  the  crops,  and  she  drove  him 
off  and  put  In  the  crop  herself.  It  does  not 
appear  from  the  evidence  by  what  claim  of 
right  her  brother  attempted  to  seed  the  land. 
She  also  testified  that  she  went  onto  the 
land  17  years  ago  with  the  intention  of 
claiming  it  as  her  own,  and  that  she  has 
done  80  ever  since;  that  she  did  breaking  on 
the  land,  built  fences  for  her  own  conven- 
ience, rebuilt  the  house,  which  was  burned; 
and  that  she  built  a  bam  and  a  granary. 
She  further  testified  that  she  has  had  all  of 
the  crops  and  proceeds  of  the  farm  for  the 
past  17  years,  and  that  no  one  interfered 
wliu  her  possession  during  that  time  Upon 
cross-examination  she  testified:  "I  went  In- 
to possession  seventeen  years  ago.  Myself 
and  first  husband  went  Into  possession  thir- 
ty-nine years  ago,  and  I  have  lived  there  ever 
since.  Never  lived  anywhere  else."  The  evi- 
dence is  undisputed  that  the  plaintiff  never 
in  any  manner  (other  than  by  her  possession 
of  the  land)  notified  or  Intimated  to  any  of 
the  defendants  that  she  claimed  or  intended 
to  claim  the  land  as  her  own.  and  the  first 
knowledge  or  notice  they  had  of  such  chilm 
was  when  this  action  was  commenced.  The 
plalntlfTs  counsel,  however,  claims  that  her 
possession  and  cultivation  of  the  farm  for 
her  axduslve  benefit  was  notice  to  the  de- 
fendants that  she  was  claiming  it  adversely  . 
to  them,  and,  further,  that  when  the  time  for 
the  redemption  from  the  foreclosure  sale  ex- 
pired her  legal  rights  to  the  land  were  ex- 
tinguished, and  she  became  a  trespasser,  and 
thereafter  held  possession  adversely  to  the 
defendants.  It  may  be  conceded  that  such 
would  be  the  case,  except  for  the  parental 
and  filial  relation  of  the  parties.  In  view  of 
this  relation,  the  possession  and  cultivation 
of  the  land  from  year  to  year  by  the  plaintiff 
for  her  exclusive  benefit  are  not  enough  to 
constitute  her  possession  adverse,  as  against 
her  children,  without  an  open  assertion  of 
hostile  title,  brought  to  the  notice  of  the  chil- 
dren In  some  way  other  than  simply  by  such 
possession.  The  presumption  that  the  plain- 
tiff's possession  was  permissive  was  not  re- 
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batted  by  the  eridence,  and.  It  having  been 
pernilsslTe,  It  doea  not  support  the  plaintiff's 
claim  of  title  to  tbe  land.  Oajneron  t.  Bail- 
way  Co.,  60  Minn.  100,  61  N.  W.  814. 

The  defendants  were  permitted  on  tbe  trial 
to  testify,  over  the  plaintiff's  objection,  to  the 
effect  that  they  never  bad  any  knowledge  or 
notice  that  their  mother  claimed  to  own  the 
land  until  the  summons  in  this  action  was 
served.  This  Is  alleged  as  error.  It  was  not. 
Hiey  were  also  aU(i>wed  to  testify  that  It  was 
their  Intention  to  permit  their  mother  to  re- 
main on  the  land  as  long  as  she  lived,  but 
not  that  she  should  acquire  any  Interest  In 
the  fee.  Conceding,  as  claimed,  that  this  was 
error,  without  so  deciding,  still  It  was  not 
reversible  error,  for  the  undisputed  evidence 
required  a  finding  that  the  plaintiff's  posses- 
sion was  not  hostile;  hence  the  error  was 
harmless.    Order  affirmed. 


ERICKSON   V.   FOMERANK. 
(Supreme  Court  of  Minnesota.     Dec.  7,  1896.) 
Obaxoixo  Watek  Coorsb— Aotiox  for  Damages. 

1.  This  was  an  action  to  recover  damofres  for 
ioirprini;  a  natural  water  counte,  whereby  the 
iteintiS  claims  that  his  land  was  injured. 
add,  that  the  undisputed  evidence  did  not 
show  that  the  defendant  did  the  act  complnined 
«f,  and  that  the  ruiines  of  the  trial  court  in 
«vemiling  plaintiff's  objections  to  the  admis- 
sion of  evidence,  and  its  refusal  to  give  certain 
requested  instructions  to  the  jur^,  which  as- 
samed  that  the  evidence  was  undisputed,  were 
■eorrect. 

2.  Held,  further,  that  the  verdict  is  sustained 
bf  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wright  county; 
Robert  D.  Uussell.  Judge. 

Action  by  Charles  Brickson  against  Charles 
Pomerank.  Verdict  for  defendant.  From 
an  ovder  refusing  a  new  trial,  plaintiff  appeals. 
Affirmed. 


W.   H.   Cnttlng,    for  appellant. 
Onlkin,  for  respondent. 


Wm.    E. 


START,  C  J.  This  is  an  action  to  recov- 
er damages  for  the  deepening  of  a  natural 
water  course  by  the  defendant,  as  plaintiff 
alleged,  by  reason  of  which  water  in  in- 
creased and  injurious  quantities  was  dis- 
diarged  upon  his  land.  The  answer  dented 
that  defendant  lowered  the  channel  of  the 
water  course;  also,  that  plaintiff  had  sus- 
tained any  damages  in  the  premises;  and 
alleged  that  the  plaintiff  dammed  the  water 
course,  and,  when  the  obstruction  was  re- 
moved, the  water  held  back  by  the  dam 
flowed  upon  the  plaintiff's  land,  and,  if  any 
more  than  the  usual  and  natural  flow  of 
water  came  upon  his  land.  It  was  caused  by 
his  own  act.  The  reply  admits  the  erecting 
of  the  dam,  bnt  alleges  that  It  was  built 
after  the  channel  had  been  lowered  by  the 
defendant,  and  for  the  purpose  (as  we  infer) 
of  filling  up  the  ditch  made  in  deepening 
the  channeL     The  defendant  had  a  verdict. 


and  plaintiff  appealed  from  an  order  deny- 
ing his  motion  for  a  new  trIaL 

The  first  niue  assignments  of  error  relate 
to  the  rulings  of  the  trial  court  in  receiving 
testimony  over  the  plaintiff's  objections. 
The  evidence  sought  to  be  elicited  by  the 
several  questions  was  material,  and  the  rul- 
ings of  the  court  were  correct,  unless  it  be 
true,  as  plaintiff  claims,  that  the  defendant 
admitted  on  the  trial  that  he  deepened  the 
natural  channel  so  as  to  lower  the  level  of 
the  lake  of  which  it  was  the  outlet  four 
inches,  whereDy  the  water  in  unusual  and 
iujurlons  quantities  was  cast  upon  the  plain- 
tiff's land.  The  claim  is  not  Justified  by  the 
evidence. 

The  tenth  and  eleventh  alleged  errors  are 
directed  to  the  refusal  of  the  court  to  give 
the  plaintiff's  second  and  third  requests  to 
Instruct  the  jury.  They  were  both  properly 
refused,  for  they  each  rest  upon  the  as- 
sumption that  the  evidence  was  undisputed 
that  the  defendant  had  deepened  the  water 
course.  There  are  some  statements  in  the 
testimony  of  the  defendant  which  make  the 
assumption  plausible,  but  from  his  entire 
testimony  it  is  reasonably  clear  that  what 
the  defendant  admits  he  did  was  that  he 
cleaned  out  the  water  course  without  in  any 
way  lowering  the  channel,  and  removed  the 
dam  in  a  proper  way  (placed  therein  by  the 
plaintiff),  and  that,  after  this  was  done,  the 
lake  was  four  Inches  lower  than  It  was  with 
the  obstructions  in  the  channel,  but  not  be- 
low its  natural  level.  The  refusal  to  give 
the  plaintiff's  eighth  request,  relating  to  ex- 
emplary damages,  was  not  reversible  error; 
for  the  Jury  found  that  he  was  not  entitled  to 
any  damages,  hence  he  could  not  have  been 
prejudiced  by  the  refusal  of  the  court  to  In- 
struct that  the  jury  might  award  exemplary 
damages  if  they  found  that  the  defendant 
acted  maliciously  In  the  premises. 

The  verdict  establishes  the  fact  that  the 
defendant  did  not  do  the  act  complained  of. 
The  verdict  Is  not  so  manifestly  against  the 
weight  of  the  evidence  as  to  Justify  ua  In 
granting  a  new  trial.    Order  affirmed. 


NESTER  V.  GROSS  et  aL 
(Supreme  Court  of  Minnesota.     Dec.  7,  1896.) 

COSSTKUCTIVE  TrCST—CoKPORATIOSS. 

1.  If  one  party  obtains  the  legal  title  to 
land  by  fraud,  or  by  violation  of  a  fiduciary 
relation,  or  in  any  other  nnconscipntious  man- 
ner, so  that  he  may  not  equitably  retain  it, 
equity  will  impress  a  constructive  trust  upon 
the  property  in  favor  of  one  who  is  in  good 
conscience  entitled  to  it. 

2.  The  principal  defendant  herein  was  one  of 
the  promoters  and  incorporators  of  a  corpora- 
tion, of  which  he  became  its  first  president. 
Before  the  actual  organization  of  the  corpora- 
tion, it  was  agreed  between  him  and  his  asso- 
ciate incorporators  that  he  should  purchase  a 
site  for  the  plant  of  the  corporation,  and  the 
sum  paid  therefor  was  to  be  treated  as  a  pay- 
ment on  his  subscription  to  the  cnpilal  stock. 
After  the  corporation  was  organized,  he  paid. 
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pnrsnant  to  prevlons  neg-otiations  trltb  the  own- 
er, the  purctiase  price  for  the  site,  talcing  the 
deed  in  bis  own  name.  Concealing  this  last 
fact  from  tlie  corporation,  he  entered  upon  the 
site  as  its  jrenernl  manager,  and  by  its  authority 
and  with  its  money  erected  a  plant  thereon 
for  manufacturing  UiuminatinK  gas,  the  busi- 
ness of  the  corporation.  Held,  that  he  holds 
the  legal  title  of  the  site  in  trust  for  the  cor- 
poration or  its  assigrns. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Morrison  coun- 
ty; D.  B.  Searie,  Judge. 

Action  by  John  M.  Neater  against  PhiUp 
H.  Gross  aud  others.  From  a.  juiganeat  of 
dismissal,  plaJntiS  appeals.  Beversed,  witti 
directions. 

Lindbergh,  Blanchard  &  Lindbergh,  for  ap- 
pellant.   Geo.  W.  Stewart,  for  respondents. 

START,  C.  X  Tbe  plaintiff  brought  thla 
action  to  declare  and  enforce  a  trust  as  to  lot 
8  In  block  53  of  the  original  town  site  of  the 
town  (now  city)  of  Little  Falls,  Minn.  The 
material  facts  found  by  the  trial  court,  brief- 
ly stated,  are  substantially  these:  The  Peo- 
ple's Oas  &  Electric  Company  of  Little  Falls 
became  a  corporation  on  November  4,  1862 
(as  admitted  by  the  pleadings),  for  the  manu- 
facturing and  selling  of  Illuminating  gas  and 
for  other  purposes.  Its  articles  were  filed 
November  3,  and  It  was  to  commence  busi- 
ness November  8,  1892.  The  defendant  P. 
H.  Gross  was  one  of  the  organizers  and  pro- 
moters of  the  corporation,  and  Its  president 
and  general  manager  from  its  inception.  On 
the  28th  day  of  October,  1892,  the  proposed 
Incorporators  and  stockholders  of  the  corpo- 
ration executed  a  writing  whereby  they  mu- 
tually agreed  to  become  members  thereof, 
and  to  take  and  pay  for  the  number  of 
shares  of  the  capital  stock  set  opposite  their 
respective  names,  to  be  paid  as  called  for 
by  the  board  of  directors.  The  defendant 
Gross  signed  the  agreement,  and  subscribed 
for  20  shares  of  the  stock,  of  the  par  value 
of  $100  each.  At  a  meeting  of  the  proposed 
Incorporators,  held  before  the  articles  of  in- 
corporation were  signed,  for  the  purpose  of 
considering  the  organization  of  the  corpora- 
tion, and  for  other  purposes.  It  was  determin- 
ed by  those  present,  of  whom  Gross  was 
one,  that  the  corporation  ought  to  own  the 
site  upon  which  its  plant  was  to  be  located, 
and  that  he  should  make  the  purchase  of  a 
lot  for  that  purpose,  and  that  the  amount 
paid  by  bim  therefor  should  be  allowed  as 
a  payment  on  bis  stock  subscription.  There- 
after, and  before  the  organization  of  the 
company  was  completed,  Gross  entered  Into 
negotiations  for  the  purchase  of  the  lot  In 
question,  and  paid  the  sum  of  $50  on  the 
purchase  price  thereof.  But  the  lot  was 
not  conveyed  until  after  the  corporation  was 
organized,  when,  on  the  14th  day  of  Novem- 
ber, 1892,  he  took  the  deed  of  the  lot  in  his 
own  name,  paid  the  balance  of  the  purchase 
price,  $650,  and  recorded  the  deed.  Shortly 
after  the  execution  of  this  deed  the  corpora- 


tion went  Into  possession  of  the  lot,  caused 
to  be  erected  on  the  lot  its  gas  plant,  at  a 
cost  of  over  $1,000,  and  estaUIsbed  an  entire 
system  of  gas  works  in  the  city,  at  a  coat 
of  $10,000,  all  of  which  was  and  Is  connected 
with  and  dependent  upon  the  plant  on  the 
lot  Ttxia  plant  and  system  was  so  con- 
structed on  the  lot,  and  connected  therewith, 
by  the  corporation,  under  the  supervision  of 
Gross.  Neither  the  corporation,  nor  any  of 
Its  officers  or  members,  except  Gross,  had 
any  knowledge  that  the  title  to  the  lot  had 
been  taken  in  his  name  until  a  large  part 
of  the  plant  and  system  bad  been  so  con- 
structed. Tbe  defendant  Gross  has  paid  on 
his  stock  subscription,  exclnsive  of  the  $700 
paid  for  tbe  lot,  the  sum  of  $1,550  in  cash. 
He  also  paid  taxes  on  the  lot,--$8.62  In  the 
year  1882,  and  $9.34  In  tbe  year  1603.  Tbe 
corporation  became  Insolvent,  and  In  July, 
1893,  it  made  an  assignment  for  the  benefit 
of  Its  creditors,  and  the  plaintiff  has  suc- 
ceeded to  all  the  title  and  equity  of  the  cor^ 
poration  In  and  to  the  lot,  by  purchase  and 
deed  from  the  assignee,  dated  July  24,  1894. 
The  corporation,  Its  assignee,  and  the  plain- 
tiff, successively,  have  been  in  tbe  possession 
and  control  of  the  lot  and  all  of  Its  apput^ 
tenances  ever  since  November  20, 1892,  and 
all  of  the  Improveooents  thereon  or  connected 
therewith  were  made  while  the  corporation 
was  in  possession  thereof.  On  the  1st  day 
of  April.  1883.  aross  and  J.  C.  Flynn  signed 
a  note  for  the  corporation,  as  accommoda- 
tion makers,  to  secure  a  loan  to  it  An  ac- 
tion on  the  note  was  commenced  by  the 
holder  thereof  against  Gross  and  Flynn,  and 
at  the  trial  thereof  (which  was  subsequent 
to  the  commencement  of  this  action)  a  ver- 
dict was  directed  in  favor  of  Flynn  and 
against  Gross  for  $687.  Other  than  as  we 
have  stated,  the  trial  court  did  not  find,  as 
a  fact,  that  the  defendant  had  paid  his  stock 
subscription  in  full,  exclusive  of  the  $700  paid 
for  tbe  lot  It  found,  as  a  eoDclusion  of 
law,  that  he  bad  paid  his  stock  subscription 
In  full,  and  further  that,  if  the  plaintiff  paid 
into  court  for  the  defendant  Gross,  wlthhi 
60  days,  the  $700  so  paid  for  the  lot  and 
the  taxes,  be  and  his  wife  should  convey  tbe 
lot  to  the  plaintiff,  but  If  the  plaintiff  failed 
so  to  pay  the  money  into  court  within  the  60 
days,  this  action  be  dismissed.  Tbe  plaintiff 
did  not  make  the  payment,  and  Judgment 
was  so  entered,  from  which  the  plaintiff  ap- 
pealed. 

The  Important  question  In  this  case  is, 
what  was  tbe  character  of  tbe  relation  be- 
tween Gross  and  tbe  corporation,  as  to  the 
site  upon  which  Its  plant  was  erected, — that 
Is,  the  lot  in  question?  Clearly,  the  relation 
was  a  fiduciary  one.  He  was  Its  agent  to 
select  and  purchase  a  site  for  Its  plant.  No 
other  rational  conclusion  can  be  drawn  from 
the  facts  found  by  the  trial  court  It  is 
(Halmed,  however,  by  defendant  that  there 
was  no  fiduciary  relation  existing  between 
Gross  and  the  corporation,  because  the  ar^ 
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nngement  that  h«  Bhould  purvhaae  the  site 
was  made  before  the  corporation  was  actual- 
ly organized.  It  was  competent  for  the  cor- 
poration to  adopt  the  preliminary  arranf^e- 
ment  made  by  the  propoaed  incorporators  for 
acqalring  a  dte  for  the  corporation,  so  as 
to  enable  It  to  enter  promptly  upon  the  busl- 
nees  for  wtaicb  It  was  organized,  and,  when 
it  did  80,  with  the  express  or  implied  aaaoat 
of  Grose,  he  sustained  the  sante  relation  to 
the  corporation  that  he  did  to  his  associate 
promoters  and  Incorporators.  He  accepted 
the  agency  and  tmst  imposed  upon  blm  by 
the  arrangement  with  the  promoters,  and 
proceeded  to  execate  it  by  entering  into  ne- 
gotiations for  securing  the  site,  and  on  No- 
vember 14,  1892,  10  days  after  the  corpora- 
tion was  organized,  and  at  a  time  when  be 
was  president  thereof,  Be  paid  the  balance 
of  the  $700,  which  he  was  authorized  to 
treat  as  a  paymmt  on  his  stock  subscription, 
for  the  lot.  Bnt,  In  violation  of  his  dnty, 
he  took  the  deed  in  his  own  name.  He  con- 
cealed this  last  fact  from  the  corporation. 
There  was  no  repudiation  of  his  agency  or 
trust.  On  the  contrary,  he  led  the  corpora- 
tion, by  bis  acts,  to  believe  that  he  had 
acted  as  Its  agent  In  sdectlng  and  purchas- 
ing the  site  for  It  under  the  preliminary  ar- 
rangement. As  Its  general  manager  be  took 
possession  of  the  lot  for  it,  with  Its  consent, 
as  a  site  for  its  plant,  and  expended  thou- 
sands of  dollars  of  its  money  for  the  bnlld- 
Ing,  plant,  and  appurtenances  on  the  lot, 
under  Its  authority,  before  the  corporation, 
or  any  officer  or  stockholder  except  himself, 
had  any  notice  that  the  legal  title  to  the  lot 
was  not  In  the  corporation.  The  defendant 
is  estopped  from  now  claiming  that  he  was 
not  acting  as  the  agent  ot  the  corporation, 
bnt  for  himaelf ,  in  the  selecting  and  purchas- 
ing of  this  site  for  its  plant,  pursuant  to  the 
preliminary  arrangement  made  before  It  was 
actually  organized. 

The  plaintiff  claims  that  the  purchase  price 
of  the  lot  must.  In  equity,  be  regarded  as 
having  been  paid  by  the  corporation,  and 
hence,  the  deed  having  been  taken  In  the 
name  of  the  defendant,  without  its  consent, 
a  tmst  resulted  in  its  favor,  and  that  he 
bolds  the  legal  title  toe  it.  "nils  is  con- 
troverted by  the  defendant.  It  Is  unneces- 
sary for  OS  to  discuss  or  decide  this  question. 
Oar  statute  abolishing  uses  and  trusts  does 
not  extend  to  trusts  arising  by  operation  of 
law.  Gen.  St  1894,  I  4279.  "ConstrucUve 
trusts  are  raised  by  equity  for  the  purpose  of 
working  oot  right  and  Justice.  All  Instances 
of  constructive  trust  may  be  referred  to  what 
equity  denominates  fraud,'  either  actual  or 
coDstmctlve,  Indudiiig  acts  or  omissions  In 
Tlolatlon  of  fiduciary  obligations.  If  one 
party  obtains  the  legal  title  to  property,  not 
only  by  fraud,  or  by  violation  of  confidence 
or  of  fiduciary  relations,  but  in  any  other 
unconscientious  manner,  so  that  be  cannot 
equitably  retain  the  property,  which  really 
belongs  to  another,  equity  carries  out   its 


theoiy  of  a  doable  ownership,  equitable  »mM 
legal,  by  Impressing  a  constructive  tmst  «^ 
on  the  property  in  favor  of  the  one  who  !• 
In  good  conscience  entitled  to  it,  and  who  l> 
considered  In  equity  as  the  beneficial  owner,** 
1  Pom.  Eq.  Jur.  |  155;  BolIIns  v.  Mltcbe^ 
52  Hinn.  41,  53  N.  W.  1020.  Now,  the  d^ 
fendant  Gross,  by  his  conduct  In  putting  tke 
corporation  into  possession  of  the  lot  ■■  a 
Bite  for  Its  plant,  while  sustaining  a  fiduciuDr 
relation  to  It,  and  concealing  from  it  ttr 
fact  that  be  had  taken  the  title  to  the  lot  im 
bis  own  name,  and  by  erecting  thereon,  «•- 
tensibly  for  It,  the  building  and  plant, 
resented  to  the  corporation  that  he  bad 
tied  out  his  arrangement  to  purchase  a  ■itC' 
for  It  as  a  payment  pro  tanto  on  bis  stock 
subscription,  aud  that  be  was  expending  Ms 
money  as  Its  agent  on  its  own  lot,  and  not 
on  his.  And  we  hold,  upon  the  plainest 
principles  of  Justice,  that  he  is  bound  by  Us 
representations,  and  that,  in  the  character  eff 
a  trustee  ex  maleficio,  he  holds  the  legal  tttle 
to  the  lot  for  the  corporation,  or  its  grnntw, 
the  plaintlfT,  and  must  convey  it  to  hloi  esk 
such  terms  as  are  equitable.  It  appears  tliak 
the  defendant's  stock  subscription  was  oris- 
InaUy  92.000.  Out  of  this,  the  $700  was  «* 
be  paid  for  the  lot.  But,  exclusive  of  tkfe 
sum,  he  has  paM  on  his  subacription  $1,3001. 
leaving  only  $450  to  be  applied  on  the  |Mr- 
ebase  price  of  the  lot.  or  a  balance  erf 
unpaid.  This  amount,  with  interest  at 
rate  of  7  per  cent,  per  annum  from  the  data~ 
of  the  purchase,  November  14,  1892,  the  de- 
fendant is  equitably  entitled  to  have  paid  t» 
him,  with  the  amount  of  the  taxes  and  In- 
terest, before  be  to  required  to  convey 
legal  title  of  the  lot  to  the  plainUfT; 
upon  such  payment  within  a  reasonable  tlmt^ 
to  be  fixed  by  the  trial  court,  be  must  ■•- 
convey  the  lot.  Tbe  defendant  is  not  en- 
titled to  tack  to  tbe  balance  due  oa  the 
chase  price  of  the  lot  tbe  amoimt  of  tbe 
diet  against  him  on  account  of  the 
signed  by  him  for  tbe  corporation,  for  It 
a  matter  wholly  disconnected  with  the 
chase  of  the  lot,  and  the  defendant's  condnet 
in  tbe  premises  does  not  entitle  him  to 
further  equitable  consideration. 

The  Judgment  appealed  from  must  be 
versed,  and  the  case  remanded,  with  dir 
tions  to  the  district  court  to  modify  its 
elusions  of  law'in  accordance  with  this  opin- 
ion, and  proceed  In  the  cause  accordingly. 
So  ordered. 


GUARANTY  SAV.  BANE  v.  BLADOW. 

(Supreme  Court  of  North  Dakota.    Nov.  Mt 

1896.) 

PvBi.10    Laxd*— Patent— CAScsLLATios—Nomca 

TO   MOKTOAGBS. 

1.  Tbe  fact  that  the  mortgagee  of  the  hoM^- 
of  a  patent  certificate  mar  not  have  had  notiee 
of  the  proceedings  to  cnncel  such  certificate^ 
or  any  opportunity  to  be  heard  therein,  dacs 
not  render  roid  the  action  of  the  land  depart- 
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ment  in  canceling  such  certificate,  but  merely 
entitles  him  to  a  hearing  on  the  question  of 
the  legality  of  the  original  entry  in  a  proper 
action  in  conrt.  In  such  action  the  burden  of 
proof  is  upon  him  to  make  out  a  prima  facie 
case,  the  certificate  after  cancellation  being  no 
longer  any  evidence  to  support  his  claim. 

2.  Whether  a  mortgagee,  without  foreclosing 
his  mortgage,  and  securing  by  purchasing  on 
the  foreclosure  sale  the  interest  of  the  mortga- 
gor, can  maintain  an  action  to  have  the  holder 
of  a  patent  based  upon  a  subsequent  entry  de- 
creed to  be  a  trustee  for  him  on  the  theory  that 
the  original  entry  was  legal,  and  should  not 
have  been  canceled,  not  decided  in  this  case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Richland  coun- 
ty;  W.  S.  Lauder,  Judge. 

Action  by  the  Guaranty  Savings  Bank 
against  Albert  Bladow.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Fred  B.  Morrill,  for  appellant.  W.  B. 
Purcell  and  Cbarles  E.  Wolfe,  for  respondent. 

CORLISS,  J.  As  originally  histltuted.  this 
action  had  for  its  sole  object  the  foreclosure 
of  a  mortgage.  But  on  the  trial  It  developed 
Into  a  ccntroTersy  over  the  legality  of  the 
cancellation  by  the  land  department  of  a 
homestead  entry.  The  cause  has  been  argued 
in  this  court  on  the  theory  that  the  plaintiff 
was  in  position  to  challenge  the  validity  of 
snch  cancellation,  and  to  secure  the  benefits 
of  the  patent  subsequently  issued  by  the  gov- 
ernment to  a  third  person,  based  upon  a  nevt 
entry.  The  original  entiy  was  made  by  one 
Anderson  In  January,  18S1.  In  July,  1881, 
be  executed  a  mortgage  upon  his  interest  in 
the  land  to  secure  the  payment  of  $450.  This 
mortgage  was  in  June,  1882,  assigned  to  plain- 
tiff. It  Is  to  foreclose  this  mortgage  that 
this  action  was  commenced.  Subsequently  to 
the  execution  thereof  the  land  was  conveyed 
to  the  defendant,  Bladow.  Thereafter  such 
proceedings  were  had  before  the  land  depart- 
ment that  on  November  14,  1887,  the  com- 
missioner thereof  ordered  that  the  entry 
made  by  Anderson  be  canceled.  In  these 
proceedings  the  commissioner  found  as  a  fact 
that  Anderson  had  never  resided  upon  the 
land,  as  required  by  law,  but  that  his  en- 
try was  fraudulent,  and  the  entry  was  can- 
celed on  that  ground.  Neither  the  original 
mortgagee  nor  the  plaintiff  was  a  party  to 
these  proceedings,  or  had  any  notice  of  them. 
So  far  as  they  were  concerned,  such  proceed- 
ings were  ex  parte.  Notice  of  the  hearing  was, 
however,  served  on  Anderson  by  publication 
in  accordance  with  the  rules  and  practice  of 
the  land  department  It  is  undisputed  that 
the  mortgagee  loaned  his  money  and  took  his 
mortgage  in  good  faith,  and  for  value,  and 
that  be  had  no  actual  knowledge  of  the  fact 
that  Anderson's  entry  was  fraudulent.  After 
the  original  entry  was  canceled,  defendant, 
Bladow,  made  a  homestead  entry  upon  the 
same  land,  and  subsequently  obtained  a  pat- 
ent therefor,  based  upon  such  entry.  The  de- 
cree In  this  case  sustains  this  i>atent,  and 
adjudges  that  the  mortgage  is  therefore  not  a 


Uen  upon  the  land,  bat  Is  a  dood  thereon, 
and  should  accordingly  be  canceled.'  From 
this  decree  the  plaintiff  appeals. 

In  deciding  this  case  we  will  adopt  a  theory 
more  favorable  to  the  plaintiff  than  the  rec- 
ord will  Justify.  We  will  assume  that  It 
has  foreclosed  its  mortgage,  and  has  secured 
the  rights  of  the  mortgagor  In  the  land.  The 
only  feature  which  distinguishes  this  case 
from  Parsons  v.  Venzke,  4  N.  D.  452,  61  N. 
W.  1036,  is  the  fact  that  the  bolder  of  the 
mortgage  was  not  a  party  to  the  proceedings 
In  the  land  department  which  culminated  in 
the  cancellation  of  Anderson's  entry.  This 
fact  does  not,  however,  render  the  cancellation 
a  nullity  as  to  the  mortgagee.  The  land  de- 
partment has,  until  a  patent  has  been  issued, 
complete  control  of  the  question  whether  It 
will  cancel  an  entry.  Its  power  is  not  de- 
pendent on  Jurisdiction  over  the  person  of 
any  one,  as  the  authority  of  a  court  is.  By 
the  issue  of  a  certificate  it  does  not  lose  con- 
trol over  the  land.  Such  certificate  is,  in  ef- 
fect, no  more  than  a  statement  that  prima 
facie  the  person  to  whom  it  is  issued  appears 
to  be  entitled  to  a  patent.  Whether  subse- 
quent investigation  will  lead  to  a  different 
conclusion  is  left  unsettled;  and  whoever 
deals  with  the  bolder  of  such  certificate  Is 
chargeable  with  knowledge  that  the  proceed- 
taigs  Instituted  to  secure  the  legal  title  to  the 
land  from  the  government  are  in  fieri,  and 
that  the  land  department  may  at  any  time  re- 
voke the  certificate,  thus  destroying  the  entry- 
man's  prima  fade  light  to  the  patent.  What 
procedure  It  will  adopt,  what  persons  It  will 
notUy,  or  whether  It  will  proceed  on  notice 
at  all  or  not,  are  matters  within  the  discretion 
of  the  department,  so  far  as  the  mere  matter 
of  power  is  concerned,  congress  not  having 
prescribed  any  practice  In  such  cases.  No 
matter  how  arbitrary  the  land  deimrtment 
may  act,  its  cancelation  Is  not  a  mere  nullity. 
But  such  arbitrary  action  wlU,  however,  en- 
title the  en  try  man  to  a  hearing  In  court;  and 
on  this  hearing  be  will  be  allowed  to  show 
that  as  a  matter  of  fact  his  entry  was  not 
fraudulent  But  no  such  showing  was  made 
In  this  case.  Indeed,  it  to  not  claimed  that 
the  entry  was  not  In  fact  fmudulent  The 
land  department  has  in  such  a  case,  it  to  true, 
hi  the  exercise  of  Its  undoubted  power,  de- 
stroyed hto  prima  facie  evidence  of  right  to 
a  patent,  but  because  it  has  acted  in  an  arbi- 
trary manner— has  denied  him  a  hearing— 
the  law  will  permit  the  entryman  to  prove  In 
court  the  facts  showing  his  entry  to  be  valid, 
because  the  law  regards  the  rights  of  an  en- 
tryman, who  has  in  good  faith  complied  with 
the  statute,  as  property  rights,  and  will  give 
him  an  opportunity  to  defend  such  rights,  ei- 
ther in  the  land  department  or,  if  he  to  there 
denied  a  chance  to  protect  himself,  in  the 
proper  Judicial  tribunato.  The  only  effect  of 
the  doctrine  that  an  ex  parte  cancellation  of 
an  entry  to  not  a  mere  nullity  is  to  ptoce  the 
burden  of  proof  upon  the  entryman,  or  those 
who  claim  undei^^f^^  (But  it  cannot  be  dla- 
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poted  that  the  land  department  might,  despite 
the- fact  that  he  holds  a  certificate,  require  the 
entryman  to  furnish  additional  proof  of  bis 
good  faith  and  hla  compliance  with  the  re- 
qairementa  of  law  on  proceedings  In  the  de- 
partment Instituted  for  the  purpose  of  cancel- 
ing hla  entry.  The  land  department  may,  not- 
withstanding the  fact  that  it  has  Issued  a  final 
certificate,  compel  the  entryman,  or  any  one 
claiming  onder  him,  to  assume  the  burden  of 
proof  on  penalty  of  having  the  entry  canceled 
if  additional  proof  Is  not  produced.  The  ut- 
most scope  of  the  effect  of  the  doctrine  that 
an  ex  parte  cancellation  Is  valid  is  to  cast 
upon  the  entryman  In  the  court  the  very  bur- 
den of  proof  which  may  be  imposed  upon  him 
In  the  department  Itself.  The  contention 
against  the  soundness  of  this  doctrine  must  be 
that  be  has  a  vested  right  to  use  the  certifi- 
cate as  prima  facie  evidence  of  his  right  to 
a  patent.  There  is  nothing  in  the  acts  of  con- 
gress to  warrant  such  a  view;  and  to  assert 
that  it  is  soimd  on  general  principles  is  to  as- 
same  the  very  point  in  controversy.  The  ut- 
most which  it  can  be  said  that  the  government 
iias  done  In  Issuing  the  certificate  to  blm  is  to 
give  him  an  Instrument  which  will  prima 
fade  show  that  he  is  entitled  to  a  patent  so 
long  as  this  instrument  remains  unannuUed; 
but  th*  same  power  which  Issued  it  Is  vested 
by  congress  with  full  control  over  it,  and  may 
revoke  It  at  any  time;  and  the  destruction  of 
It  carries  along  with  it  the  necessary  conse- 
qaence  that  it  can  no  longer  be  presented  in 
evidence  to  any  tribunal  as  the  declaration  of 
the  government  that  the  person  named  In  it 
lias  complied  with  the  law,  and  is  entitled  to  a 
patent  But,  after  a  person  has  been  accept- 
ed by  the  government  as  an  entryman.  It  can- 
not escape  the  issuance  of  a  patent  to  him  If 
bis  entry  was  In  tact  legal,  and  this  fact  he 
may  prove  In  the  proper  Judicial  tribunal.  If 
he  Is  denied  a  hearing  in  the  land  department. 
In  this  way  his  property  rights  are  fully  pro- 
tected. As  be  is  compelled  to  pursue  the  legal 
title  in  the  hands  of  one  who  has  succeeded 
to  the  rights  of  the  government,  be  is  of  neces- 
sity obliged  to  make  out  as  against  sucli 
person  a  legal  right  to  demand  the  patent 
from  the  government.  This  he  must  do  by 
evidence  showing  that  his  entry  was  in  fact 
legaL  He  cannot  use  the  canceled  certificate 
for  that  purpose,  for  to  Insist  upon  his  right 
to  use  It  Is  to  assume  the  legality  of  the  entry, 
—the  very  question  to  be  established.  He 
could  not,  as  a  matter  of  right,  use  it  as  prima 
fade  evidence  In  the  land  department  before 
cancellation,  on  the  trial  of  the  Issue  whether 
his  entry  .was  legal.  How,  then,  can  he  claim 
that  he  bas  such  a  right  to  use  it  as  evidence 
in  a  conrt  after  cancellation,  as  constitutes  a 
vested  property  right?  It  Is  obvious  that,  if 
the  mere  fact  that  a  cancellation  of  an  entry 
was  oc  pane  gives  the  entryman  an  absolute 
right  to  secure  the  patent  from  a  third  person, 
lo  whom  it  has  been  issued,  then  it  Is  of 
positive  benefit  to  a  fraudulent  entryman  to  be 
denied  a  hearing  in  the  land  department.    The 


denial  of  a  hearing,  although  upon  such  hear- 
ing he  would  be  defeated,  places  him  In  an 
Impregnable  position  In  his  contest  for  the 
title.  The  very  most  which  can  possibly  be 
claimed  is  that  the  original  entryman  should 
not  be  required  to  make  out  a  prima  facie 
case  by  evidence,  but  should  be  permitted  to 
rely  upon  the  canceled  certificate  as  creating 
a  presumption  in  his  favor.  This  position,  we 
have  seen,  is  not  tenable.  The  reasoning  of 
this  court  in  the  case  of  Parsons  v.  Venzke 
leads  logically  to  the  conclusion  we  have  reach- 
ed. The  case  of  Mortgage  C!o.  v.  Hopper, 
56  Fed.  74,  afilrmed  12  C.  C.  A.  293,  SI  Fed. 
553,  is  directly  hi  point.  See,  also.  U.  S.  v. 
Steenerson,  1  C.  C.  A.  552,  50  Fed.  507. 

We  are  not  unmindful  of  the  fact  that,  in 
view  of  delays  In  the  Issuance  of  patents,  and 
the  rule  of  law  that  until  a  patent  has  been 
Issued  the  courts  have  no  jurisdiction  to  re- 
dress the  wrong  done  the  original  entryman 
or  his  grantee  or  mortgagee  by  an  ex  parte 
cancellation,  injustice  may  result  from  the 
doctrine  that  the  land  department  may  thus 
impose  upon  such  persons  the  burden  of  prov- 
ing the  original  entry  to  have  been  legal.  The 
earliest  period  at  which  they  can  adduce  proof  to 
sustain  the  entry  may  be  so  remote  from  the 
time  when  such  entry  was  made  that  no  evi- 
dence can  be  obtained  by  them  to  support 
what  was  in  fact  a  perfectly  valid  entry.  But 
cases  presenting  these  extreme  features  will 
not  frequently  arise,  and  those  who  find  them- 
selves in  this  predicament  are  always  some- 
what in  fault  In  not  discovering  the  fact  of 
the  cancellation,  and  making  an  effort  to  be 
heard  In  the  land  department,  to  have  the 
original  entry  reinstated.  Moreover,  in  such 
cases  the  courts  would  incline  to  consider 
slight  evidence  as  sufficient  prima  facie  proof 
that  the  original  entry  was  in  fact  valid,  and 
compel  the  holder  of  the  patent  to  sustain  by 
evidence  the  finding  of  the  department  that  It 
was  Illegal.  No  hardship  could  result  to  the 
holder  of  the  patent  from  such  a  rule,  for  the 
fact  that  the  cancellation  at  the  oi^glnal  entry 
was  ex  parte  will  appear  from  the  records  of 
the  land  office,  and  he  is  therefore  chargeable 
with  knowledge  that  the  question  of  fact 
whether  such  entry  was  legal  Is  still  open  to 
Investigation  in  the  courts,  and  that  from  the 
very  nature  of  the  case  the  original  entryman, 
or  those  claiming  under  him,  should  not  be 
held,  after  the  lapse  of  a  considerable  period 
of  time,  to  a  high  degree  of  proof  to  establish 
a  prima  facte  right. 

It  Is  urged  that,  inasmuch  as  defendant, 
Bladow,  who  made  the  second  entry,  and  sub- 
sequently secured  the  patent,  was  also  the  per- 
son who  succeeded  to  Anderson's  Interest  hi 
the  land,  he  Is  estopped  from  claiming  that  the 
mortgage  Is  not  a  lien  on  the  land.  But  Bla- 
dow did  not  assume  the  mortgage,  nor  did  the 
deed  to  him  even  state  that  be  took  the  land 
subject  to  the  mortgage.  There  is  no  element 
of  estoppel  in  the  case.  Bladow  Is  not  ques- 
tioning the  legal  stifflciency  of  the  mortgage  as 
a  contract,  nor  does  he  assert  that  it  Is  not  a 
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lien  on  whatever  Interest  Anderson  had  in  the 
laud.  He  Is  merely  claiming  title  team  a  dif- 
ferent source.  When  he  purchased  the  land 
from  Anderson's  .grantee,  he  entered  Into  no 
implied  agreement  that,  in  case  Anderson's 
entry  was  fraudnlent,  and  was  finally  over- 
thrown, he  would  not  purchase  the  land  from 
the  government  without  taking  care  of  tlie 
mortgage  debt  He  did  not  borrow  the  mon- 
ey, or  assume  the  mortgage,  nor  are  we  able 
to  discover  from  this  record  that  he  is  even 
under  any  moral  obligation  to  see  that  It  te 
paid.  The  amount  of  such  mortgage  does  not 
appear  to  have  been  deducted  from  the  pur- 
chase price  when  he  bought  from  Anderson's 
gi-antee;  and,  if  tills  were  the  fact,  he  would  be 
under  no  legal  or  moral  obligation  to  pay  it 
under  the  facts  of  this  case,  for  it  appears 
that  every  dollar  he  paid  for  Anderson's  title 
was  money  thrown  away.  The  deed  he  ob- 
tained gave  him  no  title,  nor  did  it  place  blm 
in  a  position  to  contest  the  legality  of  Ander- 
son's entry  different  from  that  which  he  occu- 
pied before  it  was  delivered  to  him.  It  was 
of  uo  advantage  to  him  whatever.  The  Judg- 
ment of  the  district  court  .Is  affirmed.  All 
concur. 


ELSTAD  V.  NORTHWESTERN  ELE- 
VATOR CO. 
(Supreme  Court  of  North  Dakota.    Nov.  10, 
1896.) 
OwHEBsnip  OP  Crops— Ck>:TvaR8i0!r. 

1.  The  owner  of  real  estate  is  presamed,  pri- 
ma facie,  to  own  its  produeta,  including  annual 
crops.  Such  presnmption.  however,  Is  not  con- 
clnelTe  and  may  he  rebutted  by  evidence. 

2.  The  evidence  showed  that  B.  was  the  own- 
er of  land  upon  which  he  did  not  reside,  but 
lived  elsewhere  in  the  vicinity  of  the  land.  L., 
from  seed  purchased  from  plnintiff,  planted, 
harvested,  tbreshed,  and  sold  a  crop  raised  on 
said  land  in  1884.  Daring  seeding  time,  and 
for  a  short  time  prior  thereto,  K  resided  on  the 
land  with  his  family,  but  resided  elsewhere  at 
all  other  times  in  question.  Whether  B.  con- 
sented or  did  not  consent  to  such  occupancy  by 
L.  does  not  appear.  Hel)},  that  it  was  not  er- 
ror in  the  trial  court  to  submit  such  evidence  to 
the  jury  upon  the  question  of  L.'s  ownership  of 
■aid  crop. 

3.  L.  gave  a  chattel  mortgage  on  the  crop 
to  the  plaintiff,  which  was  duly  filed  for  record. 
After  the  mortgage  was  filed,  but  before  the 
maturity  of  the  debt  secured  liy  it.  L.  sold  the 
crop  to  the  defendant,  and .  the  defendant  re- 
ceived possession  thereof  in  one  of  its  elevators. 
The  mortgage  embraced  the  usual  stipulations 
emi  uvering  the  mortgagee  to  take  iiossession 
of  the  property  at  once  upon  a  sale  or  other 
disposition  of  the  property  by  the  mortgagor. 
Held,  that  the  sale  and  delivery  of  tiie  crop  to 
the  defendant  by  the  mortgagor  operated,  eo 
instanti,  to  v€st  in  the  plaintiff  the  right  to 
take  possession  of  the  crop,  and  to  sue  for  and 
recover  either  the  crop  itself  or  l»«  value.  De- 
fendant acquired  title  by  its  purchase  of  the 
crop,  but  such  title  was  incumbered  by  the 
mortgage,  of  which  defendant  had  constructive 
notice. 

(Syllabus  by  the  Conrt^) 

Appeal  from  district  court,  Richland  coun- 
ty;  W.  S.  Lander,  Judge. 
Action  by  A.  J.  Elstad  against  the  Nortb- 


weatem  JBOevator  Company.  Judgment  for 
plaintiff.  From  th«  judgment,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Ball,  Watson  &  Maclay,  for  appellant  Mc- 
Cumber  &  Bogart,  for  respondent 

WALLIN,  C.  J.  The  facts  whicb  we  de«m 
necessary  to  a  proper  disposition  of  this  case, 
as  we  gather  them  from  the  record,  may  be 
briefly  stated  aa  follows:  In  the  month  of 
May,  18&1,  one  Lee  executed  and  delivered  to 
plaintiff  his  promissory  note,  payable  to  the 
plaintiff,  for  $01.20,  and  to  secure  the  pay- 
ment of  such  note  said  Lee  made  and  deliv- 
ered to  the  plaintiff  his  chattel  mortgage,  de- 
scribing certain  land  in  Richland  county,  and 
whereby  he  mortgaged  to  the  plaintiff  all  crops 
to  be  sown,  grown,  or  harvested  npon  sucb 
land  In  the  year  185)4.  The  note  was  given  to 
plaintiff  for  the  purchase  of  seed  wheat  which 
Lee  sowed  upon  the  land,  and  from  which  Lee, 
in  1804,  raised,  harvested,  and  threshed  a  crop 
of  wheat  which  aggregated  in  value  a  sum 
much  greater  than  the  amount  due  on  the  note 
at  the  time  of  the  trial.  For  a  short  time  prior 
to  seeding  the  land,  and  during  seeding  time, 
Lee  resided  npon  the  land,  but  at  all  other 
times  in  question  he  resided  elsewhere  hi  the 
vicinity  of  the  land.  A  son  of  Lee  testified. 
In  substance,  as  follows:  "My  father  was  in 
poesession  of  the  land  In  the  spring  and  sum- 
mer of  1894,  and  raised  wheat  on  It  I  and 
my  father  and  the  hired  man  did  the  work. 
My  father  worked  the  land."  The  cn^  which 
he  raised  upon  the  land  that  year  was  from 
seed  wheat  furnished  him  by  the  plaintiff. 
The  wheat  was  threshed  In  September,  1894. 
There  was  about  1,100  bushels  threshed.  This 
wheat  was  hauled  to  defendant's  elevator,  and 
was  delivered  to  the  agent  In  charge  of  the 
elevator.  The  fact  of  the  delivery  of  the 
wheat  and  Its  value  are  not  controverted,  nor 
Is  the  fact  that  a  proper  demand  was  made 
for  the  wheat  by  the  plaintiff  before  bringing 
the  action.  There  is  no  chiim  that  the  note 
or  any  part  of  It  was  ever  paid.  The  action  is 
brought  to  recover  damages  for  the  converBlon 
of  the  wheat,  and  the  plaintiff  demands  Judg- 
ment for  the  sum  due  on  the  note,  and  for  cer- 
tain items  of  disbursement  made  by  plaintiff 
In  his  efforts  to  recover  the  possession  of  the 
wheat  from  the  defendant  Defendant  of- 
fered testimony  of  a  documentary  character 
to  show  that,  at  the  time  In  question,  and 
prior  thereto,  and  ever  since,  one  Benson,  who 
resided  some  eight  miles  distant  from  the  land, 
was  the  owner,  and  was  seised  of  a  fee-simple 
title  thereto.  The  testimony  was  admitted 
against  objection,  but.  In  the  view  we  take  of 
the  case,  it  will  be  necessary  to  pass  upon  the 
technical  competency  of  the  evidence,  and  we 
shall  assume,  for  the  purpose  of  the  case,  that 
Benson  was  the  owner  of  the  land  prior  to 
and  during  all  the  time  In  question.  Benson 
Is  not  a  party  to  the  action,  nor  does  It  ap- 
pear that  he  has  at  any  time  asserted  a  claim 
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to  the  crop,  or  to  any  part  of  It  At  the  close 
of  tbe  testimony  def  endanf  a  cmmael  requested 
the  trial-  court  to  return  a  verdtct  In  Its  ftiror, 
which  request  \na  dented,  and  this  ruling  la 
an^ned  as  error  in  tliis  oonrt  Birror  la  alao 
aaBlfoied  apen  tlie  fttUowlng  instruction,  gi^en 
to  the  Jnry:  "K«w,  I  Insimet  yoa  that,  be- 
cause tbe  title  to  this  land  was  tn  Mr.  Benson, 
it  does  net  necessarily  (tollow  that  he  owned 
the  crop,  because  the  owner  at  the  land  might 
hare  rented  It.  There  is  no  testimony  upon 
the  point  as  to  tbe  right  Mc  liee  bad  to  tbs 
possession  of  tbe  land,  but  you  bare  beard 
the  testimony  as  to  who  sowed  tbs  crop,  and 
who  tfaresbed  it,  and  yoa  will  determine  who 
owned  tbe  crop, — Mr.  Lee  or  Mr.  Benaon.  If 
Mr.  Lee  owned  tbe  crop,  then  tbe  lien  of  the 
mortgage  attached,  and  the  plaintllT  bad  a 
light  to  tbe  possession  of  tite  wheat."  Tbe 
verdict  and  Judgment  were  for  the-  platntifr. 

The  defendant's  counsel  present  the  princi- 
pal question  to  be  determined-  in  tbe  following 
language,  which  we  quote  from  their  briefs 
"It  will  be  percelTed  that  but  a  single  question 
i8  presented  for  decision  upon  this  appeal,  viz. 
was  the  mortgagor's  possession  of  the  land, 
and  tbe  crop  produced  tbereon  by  bis  labor, 
saffic-ient  erldeiiee  of  bis  title  to  such  crop,  in 
the  face  of  the  proof  that  tbe  land  at  all 
times  belonged  to  another?"  Counsel  for  de- 
fendant contend  that  Benson's  owuprstalp  of 
tbe  land  carried  with  it,  as  an  Incident,  tbe 
ownerriiip  of  tbe  crop  mlsed  upon  the  land; 
and,  secondly,  that  In  couTerslen  tbe  burden 
is  npoB  tbe  plaintiff  to  show  ownership  and 
the  right  of  poseessioB,  and  that  to  defeat 
the  reeovety  tbe  defendant  wfll  be  permitted 
to  sliew  title  in  ar  stranger.  To  show  that  tbe 
omm  of  tbe  bind  is  entitled  to  the  products 
thereof,  counsel  cite  section  3818  of  the  Ke- 
Tised  Cbdes,  which  reads:  "Tbe  owner  of  a 
thing  owns  also  an  Its  products  and  aeces- 
slODs."  The  principles  of  law  contended  for- 
by  counsd  as  above  fltated  may  be  conceded, 
without,  as  we  tbinlE,  accepting  tbs  conda- 
sions  for  which  coimsel  are  contending.  It 
l8  an  essential  rule  of  tbe  common  law.  and 
recoRnised  as  such  In  tbe  prorlslon  of  the^ 
Code  above  cited,  that  the  ownership  of  realty 
carries  with  It,  as  on  incident  thereto,  tbe 
prima  f&de  presumption  of  the  ownership  of 
both  tbe  natural  products  of  tbe  land,  sncb  as 
frrass  and  trees^  and  tbe  emblements,  or  an- 
naiUy  sown  crops.  This  rule  is  elementary. 
Nevertheless,  It  Is  qoite-  clear  that  such  pre- 
sumptions are  not  coaclusive.  Tbey  may  be 
overcome  by  competent  evidence,  In  a  given 
case,  that  the  nRtnral  products  or  tbe  annual 
crops  do  Is  fact  belong-  to  another  than 
the  owner.  If  this  were  not  tbe  law.  then  s 
tenant  for  years  or  at  will  or  at  sufferance, 
or  a  mere  licensee,  would  not  be  pennltted  to 
prove  bis  title  to  a  crop  or  any  part  of  It. 
We  do  not  understand  that  counsel  take  sncb- 
an  extreme  position.  Their  contention  seems 
lo  be  that,  in  the  case  under  consideration, 
ihe  evidence  of  Lee^s  ownership  of  the  crop, 
wbicb  was  not  objected  to,  Is  not  sufllolently 


cogent  to  overcome  the  leisal  presumption  that 
tbe  owner  of  tbe  fee  owned  tbe  crops.  Tbe 
real  question,  therefore,  is  whether  tbe  tes- 
timony offered  by  the  plaintiff,  and  admitted 
witbont  objection,  constituted  any  legal  evi- 
dence tending  to  estaUlsb  Lee's  ownership  of 
tbe  crop.  Upon,  this  point  we  are  entirely 
clear.  Tbe  evidence  of  tbe  plaintiff  tends 
stn>n(d7  to  show  that,  when  Lee  made  tbe 
note  and  mortgage,  and  delivered  them  to  tbe 
plaintiff,  be  was  the  owner  of  tbe  crop.  The 
note  secured  by  the  mortgage  was  given  to 
Lee  for  tbe  seed  grain  from  which  the  crop 
was  grown  upon  tbe  land  described  In  tbe 
mortgagee,  and  upon  which  Lee  then  resided 
with  his  family.  The  work  of  seeding,  har^ 
vesting,  tbresldng,  and  marketing  tbe  grain 
was  doue  either  by  Lee  personally,  or  by  bis 
procurement,  and  at  bis  expense.  As  we  have 
seen,  a  sen  of  Lee  testified  that  bis  father 
was  "in  possession"  of  the  land  in  tbe  spring 
and  summer  of  1894,  and  raised  wheat  on  It. 
He  also  said,  "My  father  worked  the  land." 
And  It  appears  that,  while  tbe  owner  of  tbe 
land  resided  hi  its  vicinity,  there  Is  no  evi- 
dence that  he  ever  objected  to  Lee's  occupancy 
of  tbe  land,  or  ever  has  at  any  time  made 
claim  to  tbe  crop,  or  any  part  of  It.  Wo  are 
aware  that  all  of  those  facts  might  exist  with- 
out absolutely  proving  Lee's  ownership  of  the 
crop.  It  Is  possible  that  all  that  Lee  did  in 
and  about  the  crop  might  have  been  done  as 
an  employ^  of  Benson.  But  we  are  dealing 
with  evidence,  and  tbe  question  presented  Is 
whether  such  evidence  has  any  reasonable 
tendency  to  show  ownership  In  Lee.  We  think 
It  does,  and  that  tbe  Jury  drew  tbe  proper 
Inference  of  fact  from  tbe  evidence.  Cer- 
tainly, there  can  be  no  presumption,  under  the 
evldMuie,  that  Lee  was  a  trespRRRpr  or  a 
wrongdoer.  An  act  which  nuty  be  biwful  Is 
not  presumed  to  be  nnlawful.  Tbe  presump- 
tion Is  exactly  the  other  way.  Lewis  v.  Dish- 
er,  32  Wis.  5M;  Best  Bv.  |{  346,  34d;  OU- 
pln  V.  Mining  Co.  (Idaho)  23  Pac.  547.  The 
binden  was  on  defendant  to  show  that  tbe 
possession  of  Lee  was  not  lawful.  In  tbe 
absence  of  any  erldenoe  tending  to  show  that 
Lee  committed'  a  trespass  irpon  tbe  land,  we 
are  not  called  upon  to  consider  whether  a 
trespasser  becomes  the  owner  of  an  annual 
crop  raised  by  him  while  a  trespasser. 

The  note  matured  in  November,  1894.  Tbe 
grain  was  delivered  to  defendant's  elevator  by 
the  mortgagor  In  September  of  tbe  same  year. 
tTpon  these  facts,  counsel  make  the  point  that, 
when  the  conversion  took  place,  the  defend- 
ant did  not  liave  either  actual  possession  or 
the  right  thereto,  and  hence  that  the  action 
win  not  lie,  under  an  established  rule  of  law 
applicable  to  cases  of  conversion;  citing  Par- 
ker V.  Bsafc,  3  N.  D.  87,  54  N.  W.  313,  which 
anaounces  the  familiar  general  doctrine  con- 
tended for.  But  we  think  the  rule  does  not 
apply,  or,  rather,  that  it  cannot  be  invoked  by 
defendant  to  defeat  this  action.  A  stipulation 
Is  contained  In  the  mortgase  whereby  the 
mortgagee  Is  empowered  to  take  possession  of 
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the  KTaln  at  once,  in  tJie  event  of  a  rale  or 
otber  diRposltloD  of  the  grain  being  made. 
The  condition  upon  which  this  right  came  In- 
to existence  happened,  and  eo  instantl  the 
mortgagee's  right  to  talce  possession  became 
operative.  The  defendant  bought  the  grain 
with  constructive  notice  of  the  mortgage,  and 
becomes  chargeable  with  notice  of  the  stipu- 
lation to  which  we  have  referred.  True,  de- 
fendant acquired  title  as  against  the  mort- 
gagor (see  Sanford  v.  Elevator  Co..  2  N.  D.  6, 
48  N.  W.  434),  but  took  such  Utle  with  the 
burden  of  the  mortgage.  The  mortgagee  lost 
no  rights  under  his  mortgage  by  reason  of  the 
sale.  The  sale  entitled  the  mortgagee  to  de- 
mand and  sue  for  the  possession,  if  the  prop- 
erty could  be  had.  and  where,  as  in  this  case, 
the  property  had  been  converted,  the  holder 
could  sue  for  its  value.  The  sale  gave  plain- 
tiff the  right  to  the  Immediate  possession  of 
the  property  for  purposes  of  foreclosure.  Hav- 
ing this,  and  failing  to  secure  the  actual  pos- 
session, plalntitr  is  entitled  to  sue  for  Its 
value.  Finding  no  error  In  the  record,  we 
■hail  affirm  the  order  and  Judgment  appealed 
from.    All  concur. 


SOBOLISK  V.  JACOBSON,  Sheriff. 

(Supreme  Court  of  North  Dakota.    Nov.  12, 

1880.) 

RSS  JODICATA— AOTIOX    OS    COXTKAOT— EZTR&KB- 
OU8    bSURS. 

A  defpndnnt  In  an  action  on  contract  Is 
under  no  oliliKatinn  to  litipiite  in  that  action 
the  extraneous  isxne  whptlier  the  debt  «ned 
on  was  incurred  for  prop«>rt.v  obtained  nnder 
falne  pretenses.  Accordingly,  hclil.  that  when, 
hi  an  nction  of  that  charncter.  the  compiniiit 
embodied  allegations  of  facts  relating  to  false 

Jiretonsps,  and  the  judgment  by  default  ad- 
udgeil  that  the  debt  on  which  the  judgment 
\\as  _  rendered  was  incurred  for  the  property 
obtained  nnder  false  pretenses,  such  judgment 
was  no  evidence  whatever  as  to  the  fact  of 
false  pretenses,  in  an  action  brought  by  the 
defendant  in  the  judgment  against  the  sheriff 
for  seizing  exempt  proi>erty,  such  property  not 
being  exempt  as  against  a  judgment  founded 
on  a  delrt  incurred  for  property  obtained  under 
false  pretenses.  The  question  of  false  preten- 
ses must  be  litigated  as  a  fact  in  the  action 
brought  by  the  owner  of  the  property  against 
the  sheriff. 
(Syllabus  by  the  Court.) 

Appeal  fr«m  district  court,  Walsh  county; 
O.  E.  Sauter,  Judge. 

Action  by  Albert  H.  Sobollsk  against 
Charles  A.  Jacobson,  sheriff.  From  a  judg- 
ment for  defendant,  plalntltT  appeals.  Re- 
versed. 

H.  A.  Libby,  for  appellant  Gray  &  Mc- 
Murcbie,  for  respondent 

CORLISS,  J.  Plaintiff  is  seeking  to  re- 
cover the  value  of  personal  property  seized 
by  the  defendant,  as  sheriff,  under  an  exe- 
cution against  the  plaintiff.  The  property 
levied  upon  by  the  sberlff  was  claimed  by 
the  plaintiff  as  his  alternative  exemptions 
under  the  statute.    The  only  question  be- 


fore us  Is  whether  the  debt_on  wbich  the 
Judgment  upon  which  the  execution  was  issued 
was  founded  was  a  debt  Incurred  for  prop- 
erty obtained  under  false  pretenses.  If  it 
was,  tbe  plaintiff  cannot  claim  the  property 
seized  as  exempt  Section  5526,  Rev.  Codes. 
On  the  other  hand,  if  it  was  not  then  the 
property  levied  on  was  exempt  from  seizure, 
and  tbe  defendant  was  guilty  of  a  conver- 
sion of  it  On  the  trial  the  defendant  offer- 
ed no  evidence  of  tbe  fact  that  the  debt  was 
incurred  for  property  obtained  under  false 
pretenses,  except  tbe  Judgment  roll  in  tbe 
action  brought  by  the  plaintiffs  in  tbe  exe- 
cution against  tbe  plaintiff  herein  to  recover 
Judgment  for  tbe  amount  of  their  claim. 
The  action  was  upon  a  promissory  note. 
The  complaint  contained  averments  to  the 
effect  that  in  contracting  the  debt  for  which 
the  note  was  given  tbe  defendant  in  that 
case  (the  plaintiff  in  this  action)  was  guilty 
of  false  pretenses.  Tbe  prayer  for  relief 
was  simply  a  demand  for  a  money  Judgment 
for  tbe  amount  due  on  the  note.  Judgment 
In  that  action  was  rendered  by  default  It 
Is  now  insisted— and  this  was  the  contention 
below— that  tbe  question  of  false  pretenses 
was  forever  set  at  rest  by  the  Judgment  so 
rendered,  such  Judgment  in  terms  adjudging 
that  the  debt  for  which  such  Judgment  was 
rendered  was  a  debt  Incurred  for  property 
obtained  nnder  false  pretenses.  The  trial 
court  sustained  the  position  of  counsel  for 
defendant  and  directckl  a  verdict  in  his  fa- 
vor. In  so  doing  we  think  that  a  fatal  errcn: 
was  committed.  We  are  unable  to  discover 
on  what  principle  the  Judgment  in  that  ac- 
tion can  be  regarded  as  res  adjudicata  on 
the  question  of  false  pretecses.  That  ques- 
tion was  extraneous  to  the  cause  of  action 
sued  on,  and  therefore  the  allegations  relat- 
ing to  it  were  not  properly  Inserted  in  tbe 
complaint  -  A  defendant  cannot  be  forced 
by  bis  antagonist  to  contest  every  issue 
which  his  caprice  may  embody  in  the  plead- 
ing. Only  those  matters  which  tbe  law  con- 
templates shall  be  Investigated  In  that  par- 
ticular case  can  be  forced  upon  the  defend- 
ant to  be  litigated  by  blm.  Generally  speak- 
ing, these  are  only  such  matters  as  are  con- 
nected with  the  cause  of  action.  True  it  is 
that  the  legislature  may  require  the  defend- 
ant to  anticipate  future  litigation,  and  take 
issue  upon  questions  foreign  to  the  claim  In 
controversy.  That  body  might  have  declar- 
ed that  the  question  of  false  pretenses 
should  be  tried,  and  forever  set  at  rest,  in 
the  action  to  recover  Judgment  on  tbe  debt. 
But  it  has  not  enacted  any  such  law.  It 
has  merely  provided  that  the  fact  that  the 
debt  was  Incurred  for  property  obtained  un- 
der false  pretenses  shall  be  fatal  to  the 
claim  of  alternative  exemptions,  leaving  that 
question  of  fact  to  be  tried  in  the  ordinary 
way  when  it  becomes  an  issue  important  tu 
be  settled.  Before  there  has  been  a  levy  on 
tbe  property  followed  by  the  claim  of  exemp- 
tions, it  cannot  be  known  whether  tbe  fart 
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of  false  pretenses  will  ever  become  tbe  sub- 
ject of  Judicial  Investigation,  The  Judg- 
ment may  be  paid.  The  plaintiff  may  seize 
property  not  exempt  under  any  circumstan- 
ces. Very  explicit  language  slionld  be  re- 
quired to  satisfy  a  court  tliat  tlie  ieglsiatnre 
intended  that  in  an  action  upon  contract  tlie 
defendant  should  be  compelled  to  litigate 
an  Issue  utterly  foreign  to  the  cause  of  ac- 
tion, and  one  which  might  never  become 
Bocb  an  Issue  between  the  parties  as  would 
«ffpct  their  respective  rights.  The  case  of 
HaU  V.  Harris  (S.  D.)  46  N.  W.  KU.  is  cited. 
It  is  not  in  point  No  such  question  as  (he 
one  here  Involved  was  Ijefore  the  supreme 
court  of  South  Dalcota  In  that  case.  The 
doctrine  there  enunciated  was  not  that,  un- 
der cireumstances  similar  to  those  in  the 
esse  at  bar.  tbe  defendant  must  defend  him- 
lelf  against  the  charge  of  false  pretenses, 
bat  merely  that,  having  been  hentd  on  that 
question  on  a  motion  to  dissolve  an  attach- 
ment. It  W!i8  res  adjudlcnta  in  an  action 
against  the  sheriff  for  the  conversion  of  the 
property  seized  by  him  under  the  attach- 
ment: the  action  being  founded  on  tbe 
theory  that  the  property  attached  was  ex- 
empt, and  tbe  claim  to  exemption  being  de- 
feasible by  proof  of  false  pretenses  in  the 
Incurring  of  the  debt  sued  on.  We  would 
hesitate  long  before  holding  that  a  defend- 
ant cannot  attacic  an  attachment,  based  on 
the  ground  tbat  he  has  been  guilty  of  false 
pretenses  in  contracting  the  debt  for  which 
he  Is  sued,  without  Incurring  the  risk  of  be- 
ing deprived  of  his  constitutional  right  to  a 
Jury  trial  of  that  issue  when  he  sues  the 
sheriff  for  seizing  his  property  on  the  theory 
tbat  It  Is  exempt  from  seizure  under  Judicial 
process.  This  court  particularly  guartled 
ngnlnst  committing  itself  to  such  a  doctrine 
In  Bask  v.  Jennings,  69  N.  W.  105S.  In  the 
ease  we  said:  "Of  course,  the  decision  on 
the  motion  to  dissolve  tbe  attachment  might 
not,  In  all  cases,  affect  the  decision  of  the 
same  question  of  fact  when  Involved  in  an- 
other action."  In  distinguishing  the  South 
Dakota  decision  from  the  case  at  bar,  we  do 
not  wish  to  be  regarded  as  expressing  our  ap- 
proval of  the  ruling  of  that  court  In  that 
case.  There  the  question  was  as  to  the  effect 
hi  another  action  of  tbe  litigation  of  a  mat- 
ter of  fact  which  the  law  required  the  de- 
fendant to  litigate  as  a  condition  of  securing 
the  dissolution  of  tbe  attachment  issued 
against  his  property.  Here  the  question  Is 
whether  tbe  defendant  was  bound  at  all  to 
anticipate  tbe  futtre,  and  litigate  an.  extra- 
neous question  In  an  action  upon  contract 
to  recover  money.  We  are  clear  that  he 
was  not  bound  to  take  Issue  with  the  plain- 
tiff  in  that  case  on  that  point,  or  to  pay  any 
attention  to  the  allegations  to  tbe  complaint 
relating  to  tt  See  Rogers  v.  Brackett 
(Minn.)  25  N.  W.  601.  See,  also,  Taylor  t. 
Rice,  1  N.  D.  72,  44  N.  W.  1017.  Having 
reached  this  conclusion,  It  Is  too  obvious  to 
require  elucidation  that  the  Judgment  by 


default  In  tbat  action  la  neither  conclusive 
nor  prima  facte  evidence  on  the  question  of 
false  pretense.  2  Bhick,  Judgm.  pp.  618,  010; 
People  V.  Johnson,  V7  Am.  Dec.  770;  21  Am. 
&  Eng.  Enc.  Law,  203;  Woodgate  v.  Fleet. 
44  N.  Y.  13;  Tarns  v.  Lewis,  42  Pa.  St  pp. 
402-411. 

It  is  urged  that  the  defendant  was  pro- 
tected, as  sheriif,  in  holding  the  property 
claimed  as  exempt  for  the  reason  tbat  the 
execution  under  which  he  seized  the  prop- 
erty recited  that  the  Judgment  on  which  it 
was  Issued  was  rendered  for  a  debt  incurred 
for  property  obtained  under  false  pretenses. 
But  the  sheriff  was  bound  to  know  that 
there  was  no  authority  under  the  Inw  for 
settling  this  question  in  the  action  on  tbe 
note,  and  also  that  there  was  no  warrant 
for  the  insertion  of  such  a  recital  in  tbe  ex.e- 
cution.  The  doctrine  which  protects  a  sher- 
iff who  Is  acting  under  process  fair  upon  ita 
face  has  no  application  to  a  case  of  this 
character.  As  well  might  a  sheriff  claim 
protection  against  a  defendant's  claim  for 
exemption  from  a  recital  In  the  execution  he 
holds  that  the  defendant  Is  not  a  resident  of 
that  state,  ■  nonresident  not  being  allowed 
exemptions.  The  case  of  Sundback  v.  Grif- 
fith (S.  D.)  63  N.  W.  644.  is  not  an  authority 
in  favor  of  the  respondent  The  only  ques- 
tion decided  In  that  case  was  that  the  su- 
preme court  would  not  control  the  discre- 
tion of  the  trial  Judge  In  refusing  to  allow 
the  defendant  to  open  up  his  default  for  the 
purpose  of  striking  from  the  Judgment  a 
clause  adjudging  that  the  debt  on  which 
such  Judgment  was  rendered  was  incurred 
for  property  obtained  under  false  pretens- 
es. What  effect  such  a  clause  in  the  Judg- 
ment would  have  upon  the  rights  of  the 
parties  in  future  litigation  was  not  passed 
upon.  However,  it  appears  to  have  been 
considered  by  the  parties  to  that  cause  that 
such  a  clause  In  the  Judgment  might  have  a 
binding  effect  upon  the  Judgment  debtor 
when  be  should  subsequently  claim  his  ex- 
emptions. But  there  Is  nothing  In  the  opin- 
ion of  the  court  to  indicate  that  it  Intended 
to  dispose  of  that  particular  question.  More- 
over, we  should  feel  compelled  to  refuse  to 
follow  that  learned  court  If  It  had  announ- 
ced any  such  doctrine  as  the  one  contend- 
ed for  by  the  respondent  In  this  case.  The 
Judgment  of  the  district  court  is  reversed, 
and  a  new  trial  Is  ordered.    All  concur. 


WILLIAMS  V.  WILLIAMS. 
(Supreme  Court  of  North  Dakota.    Nov.  21, 

1896.)  • 
Divorce— Acceptance  or  Alimost— Appbal. 
When,  as  part  of  the  order  of  the  court  for 
judgment  m  favor  of  tbe  plaintiff  in  a  divorce 
suit,  the  court  directs  that  the  plaintiff  pay  the 
defendant  a  specified  sum  in  full  for  all  claims 
for  alimony,  costs,  etc.,  whether  for  the  past  or 
future,  and  it  is  apparent  that  this  sum  was  or- 
dered to  be  paid  on  the  theory  that  the  marital 
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■eixtions  were  to  itfind  forerer  severed  by  the 
4rcree,  and  because  of  tluit  fact,  and  wb«i  the 
4ef«u<laQt  accepts  said  sum,  and  the  final  jtidg- 
laeot  contaios  no  provision  relating  to  the  mat- 
tor,  because  the  same  nag  been  settled,  the  de- 
fiendant  is  by  the  acceptance  thereof  precluded 
tnma  prosecutiug  an  appeal  from  such  judgment 
jast  as  effectually  as  sne  would  have  been  had 
«aeh  provision  been  formally  incorporated  in 
tte  Judgment. 
^yUabns  by  the  Conrt.) 

Appeal  from  district  qourt.  Cass  county; 
^William  B.  McComiell,  Judge. 

Action  by  Edward  L.  WlUlamB  against 
Kate  Li.  Williams  for  divorce.  Judgment 
Atr  plaintiff,  and  defendant  appeals.  Dis- 
missed. 

Newman,  Spalding  t,  Pbelps,  for  appeUaot. 
Ball,  Watson  &  Klaciay,  for  respondent. 

CORLISS,  J.  The  <notton  to  diamiss  the 
«ppeal  must  be  granted.  The  appeal  is  from 
M  judgment  rendered  in  an  action  for  di- 
wcve.  Findings  of  fact  and  eoncliisioiia  of 
Inr  having  been  waived,  the  oonrt  made  its 
'«rder  for  lodgment  in  the  followlBg  form: 
'X>rdered  that  a  final  decree  be  entered  here- 
!■,  absolutely  vacating  and  diaeolvine  tlie 
Itonds  of  matrimony  formerly  and  now  exlat- 
lag  between  tlie  parties  hereto,  and  abso- 
tately  divorcing  said  partiea  each  from  the 
'«Uier.  It  is  farther  ordered  tliat  said  mar^ 
claj^  between  the  parties  iiererto,  which  was 
-■BlemniEed  at  the  city  of  New  Tork,  state 
•C  New  York,  la  the  month  of  July,  18S8, 
'1w  abaolHtely  dissolved,  aad  that  said  parties 
1w  freed  and  released  from  any  and  all  of 
4he  rights,  duties,  and  obligations  resulting 
ftvm  their  said  marriage.  It  is  further  ar- 
'4ered  that  the  defendant  Is  Justly  entitled 
te  receive  Oie  sum  of  fifty-two  hundred  ((5,- 
20O)  dollars,  of  and  from  the  plaintiff  herein, 
-aw  and  for  ber  temporary  and  permanent 
-alimony,  support  money  for  the  past  and  fu- 
'tare,  counsel  fees,  and  for  any  aiMl  ail  other 
fforposes  whatsoever;  that  sucta  sum  of  ^,- 
300  is  the  total  proportion  of  all  of  plalntliDTB 
iwoperty  to  which  she  is  entitled,  eitlier  In 
law  or  equity,  and  that,  upon  payment  of 
-tMKk  sum,  said  plaintiff  shall  stand  forever 
■deased  from  any  and  all  claims  of  de- 
Cendaat  against  him  in  tliat  belialf;  that 
<he  plaintiff  herein  be  required  to  pay  to 
aald  defendant  tbe  snm  of  $5,200,  In  fidl 
paj  iiient,  discharge,  and  satisfaction  of  all 
■«C  tbe  claims  aforesaid.  Let  Judgment  be 
-entered  accordingly."  The  final  Judgment 
entered  by  the  clerk  In  tbe  Judgment  book 
contained  no  provision  relating  to  the  sum  of 
95,200  ordered  to  be  paid  by  the  plaintiff  to 
tke  defendant  The  explanation  of  this  ap- 
pears to  be  the  fact  tbat,  at  the  time  tbe 
«tder  for  Judgment  was  rendered,  the  plain- 
tiff paid  this  Biun  to  the  defendant,  who  by 
«■  instrument  in  writing  acknowledged  the 
■ntisfactlon  of  the  money  portion  of  such 
evder.  Despite  the  fact  of  such  payment, 
<ke  defendant  might  have  insisted  that  the 
-clerk  incorporate  in  the  Judgment  these  pro- 


visions of  the  order.  The  fact  that  she 
had  received .  the  sum  ordered  paid  to  ber 
would  not  tiave  destroyed  ber  right  to  claim 
that  the  Judgment  so  entered  should  embody 
these  features.  It  would  merely  prevent  ber 
comp^ing  a  second  payment  of  tbe  sum 
awarded  her.  While,  technically  speaking, 
the  judgokent  itself  did  not  give  tlie  appellant 
the  right  to  receive  the  sum  paid  to  lier,  yet 
it  is  plain  to  be  seen  that  the  coasideratioa 
for  the  order  tliat  she  be  allowed  such  sum 
la  tbe  other  provision  of  tbe  order  relating 
to  tbe  subject  of  divorce.  These  two  pro- 
yisionB  at  tbe  order  are  bound  up  together. 
Bach  is  defiendeBt  on  the  other.  It  is  true 
that  tbe  court  might  have  awarded  the  de- 
fendant this  sum  independently  of  the  grant- 
ing of  a  divorce  In  favor  of  either  party. 
But  it  is  dear  that  tbia  is  not  what  was 
d(»>e.  Tbe  language  of  the  order  forbids 
such  a  construction.  If  the  order  bad  grant- 
ed alimony  only  up  to  the  time  it  was  made, 
and  liad  not  provided  t«r  tbe  future,  there 
might  be  some  force  in  the  appellant's  con- 
tention. But  the  order  goes  further.  It  In 
effect  declares  that,  as  part  of  the  decision 
of  tbe  eonrt  that  the  plaintiff  should  have 
a  divorce  as  against  tbe  defendant,  tbe  court, 
on  tbe  asBomption  that  the  divorce  is  to  re- 
main undistiurbed,  awards  tbe  defendant  a 
gross  sum  for  ber  support,  on  the  theory 
that  she  is  to  be  no  longer  his  wife.  Tbe 
language  of  tbe  order  is:  "Ordered  that  tbe 
defendant  la  Justly  entitled  to  receive  tbe 
sum  of  fifty-two  hundred  ($5,200)  dollars,  of 
and  from  the  plaintiff  herein,  as  and  for  ber 
temporary  and  permanent  alimony,  support 
money  for  the  past  and  future,  counsel  fees, 
and  for  any  and  all  otber  purposes  whatso- 
ever; that  Bucfa  Bum  of  $5,200  is  the  total 
proportion  of  all  of  plaintiff's  property  to 
which  she  is  entitled,  either  in  law  or  equity, 
and  that,  upon  payment  of  sucb  sum,  said 
plaintiff  shall  stand  forever  released  from 
any  and  all  claims  of  defendant  against  him 
in  that  bebatf;  that  the  plainUff  herein  be 
required  to  pay  to  said  defendant  tlw  sum 
of  $5,200,  in  full  payment,  discharge,  and 
satisfaction  at  all  the  claims  aforesaid." 

We  liave  considered  this  question  on  tbe 
theory  that  tbe  Jodgnient  Is  advecae  to  the 
defendant  on  tbe  subject  of  divorce,  for  it 
la  only  on  tbat  theory  that  abe  lias  any 
standing  here  to  oomplain  of  It  in  tbat  re- 
gard. Tbe  positioa  of  the  defendant  before 
this  conrt  te  that  she  has  been  defeated  in  a 
dtv<»ve  action  on  the  Bialn  point  of  dissolu- 
tion of  the  marital  rdation,  tbe  decision  be- 
ing in  favor  of  tbe  pUiintiff  for  a  divorce, 
and,  on  the  basis  tbat  this  condition  ie  to 
continue,  bas  been  awanled  a  gross  sum  of 
money  in  lieu  of  all  ber  former  claims  upon 
the  plaintiff  as  his  wife;  and  yet  elie  Insists 
tliat  she  can  secure  the  fruits  of  this  deci- 
sion, BO  far  aa  favorable  to  her,  and  at  the 
•ame  time  be  allowed  to  overthrow  tbe  other 
portions  of  the  decLslon  with  which  those 
parts  are   indissolubiy    bound    up.     We-  at- 
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ttch  no  Importance  to  tbe  fact  that  tbt  claine 
in  the  order  for  Judgment  relating  to  the  pay- 
ment of  the  15,200  was  not  embodied  in  the 
jwlf^meut  itself.  The  question  is,  not  what  is 
in  the  Judgment,  but  whether  the  defendant 
lias  accepted  benefits  under  the  decision  of 
the  court  which  could  not  have  been  enjoyed 
by  ber  had  the  decision  not  been  made.  The 
test  is  this:  Suppose  the  judgment  should  be 
reversed,  will  the  appellant  then  hold  some 
sabstantial  advantage  to  which  she  would 
Dot  have  been  entitled  had  not  the  Judg~ 
ment  been  rendered?  It  is  clear  that  she 
will  She  will  have  possession  of  $3,200  of 
the  money  of  the  plaintiff,  given  her  by  the 
wurt  OB  the  theory  that  the  marital  rela- 
tion Bbould  stand  dissolved  by  the  Judg- 
ment of  the  court,  and  yet  the  Judgment  it- 
self annulling  tbe  marriage  would  be  over- 
thrown. A  moment's  reflection  will  show  the 
injustice  of  making  a  distinction  founded 
upon  the  fact  that  the  Judgment  itself  does 
not  award,  in  terms,  the  money  which  the- 
court  decided  that  the  ai^iellant  should  have, 
such  money  havlag  been  paid  to  the  i4>pel- 
famt,  and  received  by  her  before  the  final 
judgment  was  entered.  Suppose  a  plaintitF, 
who  reoovers  a  verdict  for  only  a  portion 
of  his  daim,  should  accept  the  taxable 
costs  b^ore  Judgment,  and  for  that  reason 
the  Judgment  itself  should  contain  no  men- 
tion of  costs;  would  it  not  savor  of  the 
most  technical  reflnement  to  answer  the  mo- 
lion  to  dismiss  the  appeal  by  the  argument 
that  be  (the  appeUant)  had  not  accepted 
anything  which  the  formal  Judgment  award- 
ed him?  One  who  accepts  the  beneflts  of 
a  decision  accepts  the  beneflts  of  the  Judg- 
ment baaed  upon  such  decision  Just  as  much 
when  the  Judgment  is  silent  on  that  sub- 
jnn  as  when  the  judgment  contains  a  pro- 
vision embracing  such  matter.  Should  a 
conrt  decide  that  a  defendant  in  an  action 
for  q>eciflc  performance  must  convey  certain 
land  on  the  payment  of  a  certain  sum,  and 
should  he  receive  this  amount  before  the  en- 
try of  final  Judgment,  and  for  that  reason 
the  Judgment  should  contain  no  reference 
to  the  matter  of  payment,  but  should  uncon- 
ditloBally  require  bim  to  convey,  would  it  be 
seriously  urged  that  he  had  not  received  such 
*  benefit  as  would  preclude  the  right  to  re- 
verse the  Judgment  on  appeal?  And  yet 
Bucb  is  the  exact  position  of  the  appellant  in 
this  case.  Had  the  money  not  been  paid  to 
ber  Id  advance  of  the  entry  of  Judgment,  the 
proTisioB  in  the  order  relating  to  its  pay- 
ment would  have  been  inserted  in  the  Judg- 
ment Itself.  In  fact,  it  was  the  duty  of  the 
clerk  to  insert  it  there;  for  his  act  in  enter- 
ing the  Judgment  was  purely  ministerial.  It 
was  his  duty  to  follow  explicitly  the  order 
of  the  court  touching  the  character  and 
terms  of  the  judgment  to  be  entered.  Es- 
Iieclaily  is  such  the  case  in  a  suit  in  which 
liodings  have  been  waived,  for  then  only  the 
order  can  be  looked  to  for  the  purpose  of 
discovering  the  character  and  terms  of  the 
v.69N.M-.ro.2— 4 


Jndgment  which  the  court  has  directed  to  t>e 
entered.  For  the  purposes  of  this  motion  It 
is  entirely  proper  for  us  to  treat  the  Judg- 
ment as  embodying  the  provisions  which  the 
court  ordered  should  be  incorporated  in  it. 
The  case  of  Carll  v.  Oakley.  97  N.  Y.  633,  is 
nearly  in  point  On  api>eal  from  an  order 
of  the  general  term  of  the  supreme  conrt  dis- 
missing an  appeal,  the  court  of  appeals  said: 
"The  acceptance  by  the  defendant's  attorney 
of  the  costs  in  the  action  after  the  with- 
drawal of  the  first  appeal  was  a  good  an- 
swer to  the  second  appeal.  It  Is  true  that 
the  amount  of  costs  was  not  fixed  by  the 
Judgment  of  April  21,  1881.  But  the  right 
of  the  defendant's  attorney  to  costs  was  ad- 
Judged,  and  the  receiver  was  directed  to  pay 
him  the  costs  and  disbursements,  to  be  ad- 
Juirted  by  the  clerk.'  The  insertion  of  the 
amount  of  the  costs  must  be  referred  to  his 
right  under  the  Judgment,  and  cannot  be 
regarded  as  a 'voluntary  payment  by  the  re- 
ceiver, but  as  a  payment  in  pursuance  of  the 
Judgment.  The  affidavits  disclose  nothing 
inconsistent  with  this  view  of  the  transactiou. 
It  seems  to  be  well  settled  that  a  party  by 
accepting  a  lieneflt  under  a  Judgment  pre- 
cludes himself  from  subsequently  appealing 
therefrom.  Bennett  v.  Van  Syckel,  18  N.  Y. 
481;  Radway  v.  Graham.  4  Abb.  Prac.  468." 
On  the  general  proposition  that  the  accept- 
auce  of  benefits  under  a  Judgment  which  a 
party  could  not  claim  Independently  of  such 
Judgment  is  a  bar  to  the  right  to  appeal,  see 
tiie  decision  of  this  court  In  Tyler  v.  Shea, 
4  N.  D.  377,  61  N.  W.  468. 

Having  reached  the  conclusion  that  the  ap- 
peal should  be  dismissed,  the  other  questions 
discussed  are  not  before  us  for  decision. 
The  order  of  the  court  Is  that  the  appeal  be 
dismissed.     All  concur. 


NATIONAL   BANK   OP   COMMERCE 

OF  SEATTLE  v.  JOHNSON 

(6ESCHKE,  Intervener). 

(Supreme  Court  of  North  Dakota.     Nov.  14, 

1886.) 

Banks  axd  Baskiso— C"i.i,Bmox3— Ixbolvbsct 
— Foi-Lowixo  Trust  Fosn. 

1.  When  an  instrument  is  intrusted  to  a  bank 
for  oolleotioti.  the  bnnlt  seonres  no  title  there- 
to, and  no  ri^bt  to  bold  it  in  any  other  capacity 
than  as  Hfcent. 

2.  If,  from  the  indorsement,  or  the  cironm- 
stances  of  the  case,  it  appears  that  the  banlt 
was  to  credit  the  owner  of  the  paper  with  the 
amount  thereof,  when  collected,  snch  hank  be- 
comes, npon  roppipt  of  the  money,  the  debtor  of 
the  owner,  and  at  this  moment  the  relation  of 
principal  and  agent  is  transmuted  into  that  of 
creditor  and  debtor. 

3.  When  the  owner  of  paper  indorses  it  for 
collection,  this  is  notice  to  every  person  or  oanlt 
Into  whose  hands  the  paper  may  come  that 
the  owner  has  not  parted  with  his  beneficial 
title,  but  has  merely  parted  with  possession,  for 
the  sole  purpose  of  coll<?ction.  The  paper  re- 
mains the  pnpcr  of  the  owner  down  to  the  mo- 
ment of  collection,  no  matter  how  many  hands 
it  may  pass  throngn  In  the  process  of  transmit- 
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ting  for  collection;  and  no  one  through  whose 
hands  it  passes  can,  before  such  collection,  by 
credits,  aoTancea,  or  in  any  other  way,  secure 
any  lien  thereon  or  right  thereto  as  against  the 
owner,  who  may  at  any  time  prior  to  collection 
follow  it  into  the  hands  of  any  subagent: 

4.  In  the  absence  of  circumstances  showing  a 
contrary  purpose  on  the  part  of  the  owner,  tne 
agent  or  snbagent  has  authority  to  receive  only 
cash  in  making  the  collection;  and,  if  he  ac- 
cepts other  paper  instead  of  cash, — as  a  draft 
or  check, — the  owner  may  treat  either  the  orig- 
inal or  the  substituted  paper  as  his  property, 
and  may  follow  it  in  the  bands  of  the  bank  re- 
ceiving it,  although  such  bank  has  credited  it 
as  cash  to  the  bank  transmitting  the  original 
paper  to  it  for  collection.  The  right  to  make 
such  credit,  and  thereby  change  the  relation  of 
principal  and  agent  to  that  of  creditor  and  debt- 
or, does  not  exist  until  the  agent  collects  the 
claim  in  money,  unless  there  is  something  in 
the  circumstances  of  the  case  showing  that  the 
parties  intended  that  the  agent  should  be  au- 
thorized to  accept,  at  its  own  risk,  a  draft  or 
check  instead  of  cash. 

5.  But  when  cash  is  received,  and  credited  to 
the  transmitting  bank,  the  relation  of  principal 
and  agent  between  the  collecting  bank  and  the 
owner  of  the  paper  ceases;  and  thereafter 
whatever  right  the  owner  has  as  against  the  col- 
lecting bank  is  to  the  credit  in  favor  of  the 
transmitting  bank,  so  far  as  he  can  trace  the 
proceeds  of  his  property  into  such  credit. 

6.  Intervener  held  a  certificate  of  deposit  is- 
sued to  him  by  the  Lloyds  National  Bank.  He 
indorsed  it  for  collection  and  credit  to  the  Ana- 
cortes  Bank,  which  forwarded  it  for  collection 
to  the  plaintilf.  Plaintiff  received  from  the 
Lloyds  National  Bank  its  draft  on  a  St.  Paul 
bank,  and  surrendered  the  certificate.  It  gave 
the  Anacortes  Bank  credit  for  the  amount  of 
the  draft,  and  that  bank  reported  to  intervener 
that  the  certificate  had  been  collected,  and,  at 
his  request,  issued  to  him  its  certificate  for  the 
amount  reported  as  collected.  The  St.  Paul 
draft  was  not  paid.  The  plaintiff  immediately 
notified  the  Anacortes  Bank  that  the  collection 
had  not  been  made,  and  charged  the  amount 
back  to  it.  The  Anacortes  Bank  notified  the 
intervener  of  this  fact,  and  he  surrendered  his 
certificate  issued  by  it.  That  bank  credited  to 
the  plaintiff  the  amount  of  the  supposed  collec- 
tion. The  plaintiff  at  no  time  since  this  has 
claimed  to  be  the  owner  of  the  draft,  or  to  have 
any  interest  therein,  save  as  collateral  to  its 
claim  against  the  Anacortes  Bank  for  an  over- 
draft. Held,  that  the  intervener  is  the  owner 
of  such  draft,  and  entitled  to  receive  the  div- 
idends thereon  payable  out  of  the  assets  of 
Lloyds  National  Bank  declared  by  the  comp- 
troller of  the  currency. 

7.  The  fact  that  the  intervener  did  not  sur- 
render up  his  certificate  until  after  the  Ana- 
cortes Bank  had  suspended  operations  does  not 
affect  the  question;  it  appearing  that  the  plain- 
tiff had,  in  accordance  with  the  facts,  claimed 
that  the  collection  had  not  been  made,  and  had 
charged  back  the  draft  to  the  Anacortes  Bank, 
and  the  intervener  having  acted  on  such  claim, 
and  acquiesced  therein,  by  surrendering  his  cer- 
tificate issued  tc  him  by  the  Anacortes  Bank, 
without  any  withdrawal  of  such  claim  being 
made  by  plaintiff,  and  the  plaintiff  insisting 
down  to  and  upon  the  trial  that  it  had  not  made 
the  collection,  but  that  it  merely  held  the  draft 
as  collateral  to  Its  demand  against  the  Ana- 
cortes Bank  for  an  overdraft. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stutsman  county; 
lioderlck  Rose,  Judge. 

Action  by  the  National  Bank  of  Commerce 
of  Seattle  against  Caleb  C.  Johnson,  receiver 
of  the  IJoyds  National  Bank  of  Jamestown. 
Adolpb  W.  Geschke  Intervened,  and  from  a 


Judgment  In  his  favor  plaintiff  appeals.     Af- 
firmed. 

Edgar   W.    Camp,   for  appellant     Fredus 
Baldwin,  for  respondent 

CORLISS,  J.  Tbe  contest  before  us  relates 
to  tbe  rights  of  the  parties  to  this  lltigaUon  to 
two  dividends  declared  by  the  comptroller  of 
the  currency,  payable  out  of  tbe  assets  of  tbe 
Lloyds  National  Bank,  which  bad  become  in- 
solvent and  bad  been  placed  In  the  bands  of  a 
receiver.  The  claim  on  which  the  dividends 
were  allowed  was  presented  by  the  plaintiff. 
But,  after  they  had  been  declared,  the  Inter- 
vener, who  had  attempted  without  success  to 
prove  tbe  same  claim  against  the  assets  In  the 
hands  of  the  receiver,  notified  the  receiver  not 
to  pay  such  dividends  to  the  plaintiff.  As  a 
consequence,  tbe  receiver  refused  to  pay  the 
plaintiff,  and,  being  sued  by  him  to  recover 
the  same,  he  asked  to  be  released  on  paying 
into  court  the  amount  due.  The  Intervener 
appeared  In  the  action,  and  filed  bis  complaint 
in  Intervention.  Tbe  receiver,  on  paying  tbe 
money  Into  court,  was  discharged  from  ail  lia- 
bility, and  the  struggle  Is  now  between  the 
plaintiff  and  tbe  intervener  to  obtain  posses-  C 
slon  of  this  fund  In  court  Tbe  plaintiff  an-  ^ 
swered  the  complaint  in  intervention,  and  the  ^ 
case  was  tried  before  tbe  court  without  a  v 
jury.  The  learned  trial  Judge  awarded  tbe 
fund  to  tbe  intervener,  and  tbe  plaintiff  brings  ( 
the  case  to  this  court  for  a  trial  de  novo.  No  r 
serious  controversy  with  respect  to  the  facts  P 
seems  to  exist.  The  Intervener  was  the  own-  s 
er  of  a  certificate  of  deposit  issued  by  tl{»v  ^ 
Lloyds  National  Bank,  payable  to  his  order>\j^ 
On  June  2.3,  1803,  he  left  it  with  the  Anacortes 
Bank  of  Anacortes,  In  the  state  of  Washing- 
ton, for  collection,  taking  a  receipt  therefor 
from  such  bank.  It  was  Indorsed  by  him  as 
follows:  "Pay  to  the  order  of  Bank  of  Anacor- 
tes for  collection  for  account  of  Adolph  W. 
Geschke."  Tbe  Anacortes  Bank  forwarded 
It  In  due  course  to  the  plaintiff.  Its  regular  cor- 
respondent at  Seattle,  Wash.,  for  collection 
and  credit.  The  Intervener  knew  that  It 
would  be  so  forwarded  for  collection  to  a 
Seattle  Bank.  The  plaintiff  sent  the  certifi- 
cate directly  to  the  Lloyds  National  Bank, 
which,  on  receipt  of  the  same.  Issued  and 
sent  to  the  plaintiff  its  draft  for  the  amount 
due,  on  the  National  Bank  of  St  Paul,  Minn. 
On  receipt  of  such  draft  the  plaintiff  cred- 
ited the  Anacortes  Bank  with  the  amount 
due,  and  notified  It  of  such  credit  and  also 
forwarded  the  St.  Paul  draft  to  its  corre- 
spondent in  St  Paul,  the  Merchants'  National 
liank  of  that  city,  for  collection.  The  Anacor- 
tes Bank  received  notice  of  the  credit  July  13, 
1883,  and  on  that  day  charged  up  to  tbe  plain- 
tiff tbe  amount  thereof;  and  thereafter  It  is- 
sued to  the  intervener  at  his  request,  a  cer- 
tificate of  deposit  for  the  amount  of  such  col- 
lection, he  surrendering  to  the  Anacortes 
Bank  the  receipt  given  him  by  such  bank  for 
the  certificate  of  deposit  issued  by  tbe  Lloyds 
National  Bank  at  tbe  time  he  Intrusted  It  to 
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the  Anacortes  Bank  for  collection.  Shortly 
afterwards  the  plaintiff  received  word  that 
pafiuent  of  the  St.  Paul  draft  had  been  re- 
fased,  and  Immediately  notified  the  Ana- 
TOrtes  Bank  of  that  fact  by  wire  and  by  mall, 
and  charged  back  to  It  the  amount  of  such 
draft  This  was  July  14tb.  On  or  aboat  the 
15th  the  Aoaeortes  Bank  credited  the  plaintUt 
with  the  amount  of  such  draft,  and  the  inter- 
Tener  returned  the  certificate  of  deposit  issued 
by  it  to  him.  The  Anacortes  Bank,  however, 
received  word  of  the  dishonor  of  the  St  Panl 
draft  on  the  14th;  and  on  that  day  the  Inter- 
vener was  notified  by  it  of  such  fact,  and  re- 
qnested  to  surrender  his  certificate  of  deposit. 
At  this  time  he  did  not  respond  to  this  re- 
quest, but  shortly  thereafter  he  did  surrender 
It,  and  take  from  the  Anacortes  Bank  a  dupli- 
cate receipt  for  the  original  certificate  Issued 
to  hbn  by  the  Lloyds  National  Bank.  The 
Anacortes  Bank  did  not  open  its  doors  to 
transact  bnslness  after  the  close  of  business 
boars  on  tbe  15th  of  July.  Whether  the  in- 
ttHTener  surrendered  bis  certificate  before  or 
after  this  suspension  of  business  is  not  very 
dear.  The  only  evidence  which  bears  at  all 
on  the  point  Is  the  testimony  of  Mr.  Meriltt, 
the  cashier  of  the  Anacortes  Bank,  that  tbe 
bitervener  never,  to  his  knowledge,  surren- 
dered the  certificate  while  the  bank  was  sol- 
rent,  and  the  testimony  of  the  intervener  him- 
self, that  be  thought  that  the  duplicate  re- 
ceipt was  Issued  to  him  after  tbe  bank  had 
failed.  It  is  perhaps  a  fair  Inference  from 
this  evidence  that  the  surrender  of  tlie  certifi- 
cate was  not  made  until  after  tbe  bank  bad 
closed  its  doors.  Upon  these  facts,  we  are  to 
answer  tbe  question  which  of  the  two  parties 
to  this  controversy  has  the  legal  right  to  the 
fund  in  coin^  ?  What  our  answer  to  this  Inquiry 
will  be  wlU  depend  upon  the  further  question 
whether  the  title  to  the  claim  against  Lloyds 
National  Bank,  on  which  the  two  dividends 
have  been  declared,  was  and  is  In  tbe  plaintiff 
or  in  the  Intervener. 

The  certificate  of  deposit  issued  by  the 
Lloyds  National  Bank  was  tbe  property  of  the 
intervener.  He  did  not  sell  It  to  the  Ana- 
cortes Bank,  but  merely  intrusted  it  to  such 
bank  as  his  agent  to  collect  the  same  and 
place  the  amount  of  such  collection  to  his 
credit  By  Indorsing  it  for  collection  and 
credit,  he  notified  the  whole  world  that  be  had 
not  parted  with  his  title  to  tbe  paper;  that 
whoever  might  secure  possession  of  it  in  the 
coarse  of  Its  transmission  from  bank  to  bank 
in  the  process  of  making  the  collection,  accord- 
ing to  the  usages  of  banks,  would  bold  It  as 
hig  property,  and  therefore  could  not  treat  It 
as  tbe  property  of  any  other  person  or  of  any 
corporation.  The  authorities  are  unanimous 
on  this  point.  Naser  v.  Bank,  116  N.  Y.  492, 
22  X.  E.  1077;  First  Nat.  Bank  v.  Bank  of 
Monroe,  33  Fed.  408;  Bank  v.  Armstrong,  39 
Fed.  684;  Bank  v.  Hubbell,  117  N.  Y.  384,  22 
N.  E.  1031;  Blaine  v.  Bourne,  11  R.  I.  119; 
Claflln  V.  wnson,  51  Iowa,  15,  50  N.  W.  578; 
Hoffman  v.  Bank,  46  N.  J.  Law,  604;    Banlc 


V.  Gregg,  79  Pa.  St  3S4;  Bank  v.  Clark,  2S 
Minn.  2tU;  FU^  Nat.  Bank  of  Crown  Point 
V.  First  Nat.  Bank  of  Richmond,  76  Ind.  661; 
Tyson  v.  Bank,  77  Md.  412,  2G  Atl.  620;  Arm- 
strong V.  Bank,  90  Ky.  431,  14  S.  W.  411; 
Freeman's  Nat.  Bank  v.  National  Tube- Works 
Co.  (Mass.)  24  N.  E.  779;  Sweeny  v.  Easter, 
1  Wall.  166;  Manufacturer's  Nat  Bank  r. 
Continental  Bank,  148  Mass.  553,  20  N.  E. 
193;  Bank  v.  Hanson,  33  Minn.  40,  21  N.  W. 
849;  Boy  kin  v.  Bank  (N.  C.)  24  S.  E.  357; 
Bank  v.  Armstrong,  148  U.  S.  50,  13  Sup.  Ot  . 
533;  Old  Nat  Bank  v.  German-American  Nat 
Bank,  155  U.  S.  556, 15  Sup.  Ct  221.  Tbe  cer- 
tificate being,  to  the  knowledge  of  the  plain- 
tiff, the  property  of  the  intervener,  it  could 
not  make  advances  thereon  to  the  Anacortes 
Bank,  or  in  any  manner  deal  with  It  except 
as  the  property  of  the  intervener.  Until  it 
should  have  collected  tbe  same,  tbe  relatkm 
of  principal  and  agent  would  exist  between  It 
and  the  intervener.  Any  advance  or  credit 
which  it  might  mase  prior  to  that  time  would 
not  In  any  manner  prejudice  the  Intervener's 
right  to  it  or  to  other  property  In  the  hands 
of  the  plaintiff  which  bad  been  substituted 
for  It  See  authorities  above  dted.  The  in- 
tervener, having  employed  bank  agencies  to 
collect  his  paper,— having  placed  It  in  tbe 
channels  of  banking  business  fur  that  purpose, 
—must  be  deemed  to  have  assented  to  the 
usages  of  banks  In  transacting  business  of 
that  character.  Freeman's  Nat.  Bank  ▼.  Na- 
tional Tube-Works  Co.,  151  Mass.  413,  24  N. 
E.  779.  He  testified  that  be  was  Informed 
that  the  Anacortes  Bank  would  make  tbe  col- 
lection through  a  bank  In  Seattle,  and,  bavins 
made  no  provision  to  have  the  identical  nun- 
ey  collected  sent  to  him  (there  being  no  pre- 
tense tlrnt  he  expressed  a  willingness  to  pay 
tbe  heavier  charges  incident  to  this  mode  of 
making  tbe  collection),  be  must  be  deemed  to 
have  assented  to  the  transmission  of  the  mon- 
ey from  one  subagent  to  another,  and  finally 
to  tbe  original  agent,  by  the  well-known  and 
universally  employed  system  of  bank  credits. 
Tbe  form  of  his  indorsement  to  the  Anacortes 
Bank  rather  strengthens  this  Inference.  He 
indorsed  it  to  that  bank,  not  only  for  collec- 
tion, but  for  credit  also;  thereby  authorizing 
that  bank,  tbe  minute  It  should  receive  the 
money,  to  mingle  it  with  its  own  funds,  and 
give  him  credit  for  the  same,  thus  changing 
the  relation  between  him  and  the  bank  from 
that  of  principal  and  agent  to  that  of  creditor 
and  debtor.  Freeman's  Nat  Bonk  v.  Na- 
tional Tube-Works  Co.,  151  Mass.  413,  24  N. 
E.  770;  Manufacturers'  Nat  Bank  v.  (Conti- 
nental Nat  Bank  (Mass.)  20  N.  E.  193:  He 
intended  that  tbe  Anacortes  Bank  should,  on 
collecting  his  money,  become  his  debtor  there- 
for; and,  not  having  made  provision  for  the 
transmission  of  the  actual  cash  from  bank  to 
bank,  he  must  be  deemed  to  have  agreed  that 
the  remittance  should  be  made,  through  such 
intermediate  agents  as  should  be  engaged  in 
the  collection  and  transmission  of  the  money 
to  the  Anacortes  Bank,  by  bank  credits  and 
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debits.  If  the  plaintiff  had  actually  collected 
the  amount  due  on  the  certlflcate,.  it  could 
lawfully  have  credited  the  amount  of  such 
collection  to  the  Anacortes  Banlc,  and  thus 
have  transmuted  its  relation  of  agent  for  the 
owner  to  that  of  debtor  to  the  Anacortes 
Bank.  Thereafter  the  only  right  which  the 
owner  would  have  had  against  the  plaintiff 
would  have  been  to  claim  that  he  could  fol- 
low his  property,  in  this  changed  form  (i.  e. 
the  credit  to  the  Anacortes  Bank),  until.  In 
due  course  of  business,  such  credit  should 
have  been  extinguished.  So  long  as  the  plain> 
tiff  should  continue  to  owe  the  Anacortes 
Bank  on  this  credit,  the  intervener  could 
claim  the  same  as  his  own  property  in  an- 
other form,  and  therefore  could,  while  this 
condition  existed,  compel  the  plaintiff  to  ac- 
count to '  him  for  the  amount  of  such  credit 
Bat  the  plaintiff  did  not  receive  cash  in  mak- 
tns  the  collection.  It  violated  Its  duty  to  the 
intervener  in  two  Important  particulars.  It 
sent  the  paper  direct  to  the  debtor,  and  It  ac- 
cepted a  draft  Instead  of  money  in  payment 
of  the  certificate  which  it  surrendered.  That 
it  should  not  have  sent  the  paper  direct  to  the 
debtor  Is  obvious.  Bank  v.  Goodman,  109  Pa. 
St  422,  2  AtL  687;  Drovers'  Nat  Bank  v. 
Anglo-American  Packing  &  Prov.  Co.,  117  111. 
100,  7  N.  E.  601.  And  it  is  equally  true  that 
It  had  no  authority  to  receive  anything  but 
cash  In  payment  of  the  certificate,  unless  the 
tacit  consent  of  the  intervener  that  it  might 
do  so  can  be  Inferred  from  the  circumstances 
of  the  case.  1  Morse,  Banks,  {  217;  Levi  v. 
Bank,  15  Fed.  Gas.  415-417;  Foster  v.  Rlncker, 
(Wya)23  Pac.  470-472;  Bank  v.  Ash  worth  (Pa. 
Sap.)  16  AtL  596.  Without  passing  upon  this 
point,  it  is  suSlciait  to  say  that  only  on  receipt 
<tf  cash  had  it  implied  authority  to  alter,  by 
Its  own  act  of  credlthig  the  amount  to  the 
Anacortes  Bank,  the  relation  of  principal  and 
agent  between  It  and  the  Intervener.  Sec 
cases  last  above  dted.  Tlie  true  doctrine  is 
that  up  to  the  moment  of  receiving  cash,  the 
relation  of  principal  and  agent  remains  un- 
altered. Whatever  change  of  form  the  prin- 
cipal's property  undergoes  while  in  the  hands 
of  the  agent  It  is  still  the  property  of  the 
principal,  and  may  be  followed  by  him  as 
such.  If  the  agent  siu'renders  the  paper  It 
holds,  and  receives  other  paper  hi  its  place, 
the  owner  of  the  original  paper  may  claim  the 
substituted  paper,  or  be  may  repudiate  the 
onwarranted  action  of  his  agent,  and  claim 
the  original  paper  in  the  hands  of  the  debtor. 
The  latter  Is  bound  to  take  notice  of  the  lim- 
itation on  the  power  of  the  agent  which  ren- 
ders nugatory  every  act  he  does  In  connection 
with  the  collection,  unless  it  is  the  surrender 
of  the  paper  to  the  debtor  for  cash.  In  this 
case,  after  the  plaintiff  had  accepted  the 
draft,  the  intervener  might,  at  his  option,  have 
treated  the  draft  as  his  own  property,  or  have 
insisted  that  the  act  of  the  plaintiff  In  sur- 
rendering the  certificate  without  receiving 
cash  was  unauthorized,  and  that,  consequent- 
ly,  the  surrendered  certificate   was  still  his 


property.     Unless  he  has  by  his  conduct  de- 
stroyed his  right  to  follow  the  draft  or  the  cer- 
tificate, this  privilege  he  may  still  enjoy.    Al- 
though  the  plaintiff  bad   credited  the  Ana- 
cortes Bank  with  the  amount  of  this  draft 
the  Intervener  bad  an  undoubted  right  to  fol- 
low the  draft,  and  claim  it  as  his  property. 
But  he  did  not  elect  so  to  do.    On  the  oon- 
tiary,   he  took  the  position   that  the  money 
had  been  collected,  and  had  reached  the  Ana- 
cortes Bank,   and  he  accordingly  took  from 
such  btmk  Its  certificate  of  deposit  for  the 
amount  of  such  collection.    Although  this  was 
done  by  him  in  Ignorance  of  the  facts,  it  is 
probable  that,  If  the  plaintiff  and  the  Ana- 
cortes Bank  iiad  not  wished  to  take  advan- 
tage of  the  fact  that  those  credits  had  l>een 
made  on  a  mistak«i  assumption,  the  inter- 
vener would  not  have  been  heard  to  complain. 
If  the  .history  of  this  case  embraced   no 
other  facts,  we  would  be  obliged  to  render 
Judgment   against  the  Intervener.     But   at 
this  particular  point  in  the  transaction  the 
plaintiff  elected  to  treat  all  that  was  done 
by  it  after  receipt  of  the  St  Paul  draft  as 
being  done  under  a  miscalculation  as  to  the 
future  payment  of  such  draft  and  notified 
the  Anacortes  Bank  of  such   election.     It 
charged  back  the  amount  of  the  collection, 
on  the  theory  that  the  credit  had  been  pro- 
visionally made.     See  Fletcher  y.  Osboume 
(Minn.)   57   N.    W.  836;    Levi  v.    Bank.    15 
Fed.  Gas.  415;  Balbach  v.  FFellnghnysen,  15 
Fed.  075.     In  this  the  Anacortes  Bank   ac- 
quiesced, and  thereafter,  acting  upon  the  de- 
mand of  the  plaintiff  that  the  mistake  re- 
garding  the   coliectisn  should  be  rectified, 
the  intervener  surrendered  his  .certificate  of 
deposit  to  the  Anacortes  Bank,  and  accepted 
In  lieu  thereof  a  duplicate  of  his  old  receipt 
for  the  original  certificate.    The  attitude  of 
all  the  parties  was,  therefore,  at  this  time, 
that  the  collection  had  not  been  made.    On 
this  point  they  were  all  of  one  mind.    Cer- 
tainly  the  plaintiff  cannot  be  allowed    to 
change  front  again,  after  the  intervener  has 
acquiesced  in  and  acted  upon  Its  demand. 
The  demand  was  reasonable,  for,  as  a  mat- 
ter of  fact,  the  collection  had  not  been  made. 
It  is  by  no  means  certain  that  the  plaintiff 
could  not  have  enforced  such  demand,  aud 
compelled  the  refunding  of  the  money.    See 
1  Morse.  Banks,  |  249.     Still  It  is  possible 
that  the  intervener  could  have  resisted  the 
attempt  to  compel  him  to  refund  by  insist- 
ing that  the  plaintiff,  having,  in  violation 
of  Its  duty,  accepted  a  draft  instead  of  cash 
In  payment  was  liable  to  him  the  same  as 
If  It  had  received  the  money.     Bat  the  In- 
tervener relinquished  this  vantage    ground 
npon  the  plaintiff's  own  demand.    He  agreed 
with  the  plaintiff  to  treat  the  collection  as 
not  having  been  made,  and  surrendered  the 
certificate  issued  to  him  by  the  Anacortes 
Bank.     The    consequence  was  that  he   be- 
came entitled  to  his  original  certificate,   or 
the  draft  accepted  In  lieu  of  it.     Only  on 
one  theory  can  the  plaintiff  claim  the  right 
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to  the  dlTldenda  on  each  draft,  and  that  is 
that  It  baa  made  the  collection.  If  It  has 
made  the  collection  in  the  form  of  a  draft, 
and  wlahea  to  treat  that  draft  aa  its  prop- 
erty, it  most  then  account  for  the  ralue 
thereof.  But  this  it  has  refused  to  do,  and 
the  intervener  has  acquiesced  in  the  stand 
It  has  thus  taken.  On  what  principle,  then, 
can  it  claim  ttiat  it  has  any  title  to  the  draft? 
Indeed,  it  does  not  claim  any  title.  Its 
whole  case  is  overtlirown  by  the  testimony 
of  its  own  cashier,  and  in  its  letter  to  the 
Intervener,  in  which  it  refused  to  turn  over 
to  him  the  St.  Paul  draft.  The  substance 
of  its  claim  is  that  It  has  a  lien  on  the  draft 
for  advances  it  has  made  to  the  Anacortes 
Bank.  But  the  draft  did  not  belong  to  the 
Anacortes  Bank.  It  was  the  property  of  the 
Uitervener,  to  the  knowledge  Of  the  plain- 
tiff, unless  the  plaintiff  wislied  to  treat  it  as 
BO  much  cash  received  from  the  Lloyds  Na- 
tional Bank,  and  take  all  the  risk  of  its 
payment.  But  the  plaintifl  had  distinctly  an- 
Doonced  that  it  was  not  willing  to  assume 
snch  risk,  bat  would  take  the  position  that 
the  collection  bad  not  been  made.  Such  be- 
ing the  case,  it  cannot  treat  the  draft  as  its 
own  property,  nor  can  it  claim  any  Uen 
thereon  growing  oat  of  an  indebtedness  ow- 
ing to  it  by  one  not  the  owner  of  such  draft. 
It  must  either  treat  the  draft  as  cash,  and 
remit  the  amount  thereof,  or  it  must  hold 
it  aa  the  property  of  the  Intervener,  as  being 
a  substitute  for  tlie  certificate  formerly  be- 
longing to  him,  which  it  liad  surrendered  on 
receiving  such  draft  It  could  take  no  stand 
l>«>tween  these  two  inconsistent  positions. 
Not  ooly  did  it  elect,  with  the  full  concur- 
rence of  the  Anacortes  Bank  and  the  inter- 
vener, to  treat  the  collection  as  not  having 
l)««n  made,  and  to  lay  no  claim  to  the  draft 
an  owner  thereof,  but  It  continued  to  ad- 
here-to  this  position  down  to  and  including 
tJie  time  of  tlie  trial  of  the  case.  The  cash- 
ier of  the  plaintiff  testified  as  follows: 
"When  we  received  word  that  the  draft  was 
protested,  we  charged  the  amount  back  to 
the  Bank  of  Anacortes.  We  held  the  certif- 
icate as  we  hold  any  collateral.  We  held  It 
as  security  for  the  amount  we  paid  out  on 
the  same  to  the  Bank  of  Anacortes.  Tljat 
is  our  claim  to  the  draft"  When  the  inter- 
vener wrote  to  the  plaintiff,  demanding  the 
draft  as  his  property,  the  plaintiff  replied 
that  it  held  the  draft  as  collateral  to  its  ad- 
vances to  the  Anacortes  Bank.  But  it  is 
urged  that  the  intervener  responded  too  late 
to  the  demand  of  the  plaintiff  that  the  mls- 
take  be  rectified.  It  is  insisted  that,  when 
he  returned  his  certificate  of  deposit  to  the 
Anacortes  Banic,  that  bank  was  insolvent, 
and  bad  suspended  operations.  But  we  fall 
to  see  bow  that  circumstance  can  affect  the 
right  <rf  the  intervener  to  act  upon  the  de- 
mand of  the  plaintiff.  The  plaintiff  did  not 
a^isert  that  it  would  Insist  that  the  collection 
iiad  not  been  made  only  in  the  event  tliat 
the  Anacortes  Bank  remained  solvent  and  a 


paying  concern.  It  to«A  the  broad  position 
that  It  had  not  collected  the  original  certif- 
icate, and  this  was  strictly  in  ac(<brdance 
with  the  facts.  Having  assumed  this  posi- 
tion, and  the  Intervener  having  acquiesced 
in  its  claim,  it  took  the  risk  of  collecting  stub 
advances  as  it  might  have  made  to  the  Ana- 
cortes Bank,  and  therefore  subjected  itself 
voluntarily  to  all  the  hazards  of  the  inter- 
vening insolvency  of  such  bank.  It  doubt- 
less thought  that  It  had  a  Uen  on  the  in- 
tervener's draft  for  Its  advances  to  the  Ana- 
cortes Bank,  but  such  belief  was  utterly  un- 
warranted by  a  single  adjudication,  or  by 
any  principle  of  law.  The  situation  of  the 
parties,  therefore,  is  that  the  plaintiff  did 
not  make  the  collection,  but  took  a  draft  In 
lieu  of  Intervener's  certificate.  That  draft 
belongs  to  him.  the  same  as  the  certificnte 
did.  Indeed,  he  might  have  claimed  that  the 
act  of  the  plaintifl  In  accepting  such  draft 
was  wholly  unauthorised,  and  insisted  that 
be  was  still  the  owner  of  the  original  cer- 
tificate. But  he  has  demanded  the  draft, 
and  has  therefore  elected  to  treat  it  as  his 
property,  so  that  whatever  rights  he  has 
arise  ont  of  the  ownership  of  such  draft.  It 
Is  upon  this  draft  that  the  dividends  sned 
for  liaTe  been  declared.  They  belong  to  the 
intervener.  So  does  the  draft  The  Jodc- 
ment  of  the  trial  court  is  afllrmed.  All  ooa- 
cor. 
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Srw  Trial— NoTioB  op  Istkntios  —  Waivib  or 

OuEOTioNS  — Sale  —  Passino  or  Titlb  — Was- 

RASTV— COSSIDEHATIOS  — AOBST  TO    SELL— AU- 
THORITT— RBPLBTI.^  — DiKBOTIOK  0»  VeROIOI — 

Ambsdmbmt. 

1.  A  notice  of  motion  for  new  trial,  otherwise 
in  proper  form,  which  contains  a  notice  tiuit 
the  motion  will  be  made  upon  the  minutes  ot 
the  court,  and  upon  a  ground  specificaliy  stated 
in  the  notice,  will  operate  as  a  notice  of  inten- 
tion, as  well  as  a  notice  of  motion.  Held,  fur- 
ther, where  the  objection  la  made  for  the  first 
time  in  this  court  that  oo  notice  of  intention 
was  ever  served,  that  such  objection  comes  too 
late.  The  objection  is  waived  by  not  being 
made  in  the  trial  court 

2.  Where  all  the  terms  of  a  sale  of  personal 
property  which  has  i)een  identified  are  agreed 
upon,  and  eml)odied  in  a  writini;  signed  and 
delivered,  such  delivery  of  the  writing  operates 
to  pass  title  to  the  purchaser.  Accordingly,  held, 
in  the  case  of  a  sale  of  a  mare,  when  the  writ- 
ing BO  made  and  delivered  contained  a  stipula- 
tion that  the  sale  was  made  without  any  war- 
ranty, that  an  oral  warranty  of  quality,  made 
an  hour  after  the  delivery  of  the  writing,  and 
made  only  as  an  inducement  to  the  purchaser 
to  accept  and  keep  the  mare,  could  not  be  en- 
forced as  a  contract  such  oral  warranty  betng 
without  consideration. 

3.  An  agent,  having  authority  to  sell  particu- 
lar property,  has  implied  power  to  warrant  the 
goods  sold;  but,  after  consummating  a  sale,  the 
authority  of  the  agent  is  exhausted.  He  can- 
not, by  a  subsequent  agreement,  made  witnout 
the  consent  of  his  principal,  rescind  the  sale, 
and  then  enter  into  a  new  contract  of  sale  to 
the  original  purchaser. 
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4.  In  claim  and  dettrery,  when  the  ralne  of 
the  plaintiff's  Intereat  in  the  property  is  not 
fonnd  in  the  rerdict,  but  such  value  is  not  con- 
troverted, and  may  be  ascertained  by  mere  com- 
pntation  made  upon  the  pleading,  the  verdict 
may  be  amended  by  the  court,  and  a  judgment 
may  be  entered  based  upon  the  amended  ver- 
dict. 

6.  Where  facta  are  not  controverted,  or  are 
admitted  in  the  pleadings,  it  is  the  province  of 
Uie  court  to  direct  a  verdict)  and  this  is  the  rule 
in  claim  and  delivery  cases,  as  well  as  other 
cases  of  a  civil  nature. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Rlctaland  county; 
W.  S.  Lauder,  Judge. 

Claim  and  delivery  by  Fletcher  Bros, 
against  Eidward  M.  Nelson.  There  was  a 
Terdict  for  plaintiffs,  and  from  an  order  set- 
ting the  same  aside,  and  granting  a  new 
trial,  they  appeal.  Reversed,  with  dlrec- 
Uona. 

McCumber  &  Bogart,  for  appellants.  W. 
B.  Pnrcell,  for  respondent. 

WALLIN,  C.  J.  This  action  was  brought 
to  recover  the  possession  of  certain  personal 
property,  to  wit,  two  mares,  one  colt,  and  a 
couple  of  oxen.  Plaintiffs  claim  the  right 
of  possession  under  a  chattel  mortgage  cov- 
ering the  property,  which  was  executed  and 
delivered  by  the  defendant  to  secure  a  prom- 
issory note  for  (115.  By  his  answer  de- 
fendant admits  the  execution  and  delivery 
of  tbe  note  and  mortgage.  Further  answer- 
ing, the  defendant  alleges  that  the  note  was 
given  for  tbe  purchase  price  of  one  of  the 
mares;  that  said  mare  was  sold  with  a  war- 
ranty to  the  defendant  as  to  ber  age,  sound- 
ness, trueness  in  harness,  etc;  that  said  war- 
ranty was  false,  and  broken,  and  that  the 
defendant  was  damaged  thereby;  and  that 
tbe  mare  was  not  worth  the  said  purchase 
price  of  9115,  and  was  not  worth  to  exceed 
$25.  Upon  these  issues  a  Jury  trial  was  had. 
We  quote  from  the  abstract:  "Both  parties 
having  rested,  the  plaintiff  moved  the  court 
to  instruct  tbe  Jury  to  find  a  verdict  for  the 
plaintlCFs  and  against  the  defendant,  that 
plaintiffs  are  entitled  to  the  Immediate  pos- 
session of  the  property  described  in  the  com- 
plaint, and  that  tbe  value  of  said  plaintiffs' 
special  Interest  in  the  said  property  is  the 
amount  of  tbe  principal  and  Interest  due  up- 
on the  said  note,  and  that  the  Jury  find  tbe 
value  of  the  property  described  In  tbe  com- 
plaint." Said  motion  was  overruled,  and 
the  plaintiffs  excepted.  Tbe  cause  was  sub- 
mitted to  tbe  Jury  with  instructions  to  find 
a  verdict,  for  the  plaintiffs,  that  the  plain- 
tiffs were  entitled  to  the  possession  of  the 
property  described  In  the  complaint;  to  also 
find.  In  thehr  verdict,  tbe  value  of  the  prop- 
erty, and  also  the  amount  of  the  plaintiffs' 
special  Interest  In  the  property.  And  tbe 
court  further  Instructed  ,the  Jury,  In  sub- 
stance, that  the  value  of  the  special  Inter- 
est of  the  plaintiffs  in  the  property  would 
be  the  amount  due  upon  their  note,  less  tbe 
amount  of  damages  the  defendant  had  suf- 


fered by  reason  of  the  breach  of  warranty, 
in  case  the  jury  found  that  there  was  a 
warranty  made;  and  that  the 'defendant's 
damages.  In  case  they  found  a  breach  of 
warranty,  would  be  the  difference  between 
what  the  property  purchased  would  have 
been  worth  if  it  had  been  as  warranted,  and 
what  it  was  actually  worth  In  the  condition 
that  It  was  in  at  the  time  of  purchase.  The 
jury,  after  being  out,  reported  that  they 
.could  not  agree  upon  the  matter  of  dam- 
ages. Tbe  attorney  for  the  plaintiffs  then 
stated  to  the  court:  "Before  the  Jury  are 
discharged,  I  would  ask  the  court,  in  view 
of  the  statement  of  the  Juror  that  the  ques- 
tion that  they  cannot  agree  on  Is  one  of 
damages,  and  the  court  having  instructed 
the  jury  to  return  a  verdict  for  the  plaintiffs 
for  the  possession  of  the  property,  that  the 
court  withdraw  the  question  from  the  Jury 
as  to  the  plaintiffs'  special  Interest  In  the 
property,  and  instruct  the  jury  to  return  a 
verdict  for  the  plaintiffs  for  the  property 
described  In  the  complaint,  and  to  find  its 
value.  By  the  Court:  Gentlemen  of  the 
Jury:  I  instruct  you  again  to  bring  In  a 
verdict  in  this  case  In  favor  of  the  plain- 
tiffs, and  in  addition  you  will  find  the  value 
of  the  property.  This  question  of  damages 
you  need  not  consider  further.  You  will 
find  a  verdict  for  the  plaintiffs  for  the  re- 
turn of  tbe  property,  and  find  also  the  value 
of  the  property."  Thereupon  the  Jury  re- 
tired again,  and  subsequently  returned  Into 
court  and  returned  their  verdict  as  follows: 
"We,  the  Jury  in  the  above-entitled  action, 
find  for  tbe  plaintiffs  on  all  the  issues  there- 
in; that  the  plaintiffs  are  entitled  to  the  im- 
mediate possession  of  the  property  described 
In  the  complaint  herein;  that  tbe  value  of 
the  plaintiffs'  special  Interest  In  said  prop- 
erty Is dollars;   and  that  the  value  of 

the  property  described  in  the  complaint  is 
two  hundred  and  thirty  dollars,"— which 
verdict  was,  on  the  5th  day  of  January,  ISOo. 
duly  received  by  the  court  and  filed  In  said 
action. 

No  further  proceedings  were  taken  In  said 
action  by  either  of  said  parties  until  the  1st 
day  of  April,  1896,  when  the  attorneys  for 
the  plaintiffs  served  upon  the  attorneys  for 
defendant  a  notice  of  motion  for  an  order 
directing  the  entry  of  judgment,  in  favor 
of  plaintiffs  and  against  said  defendant,  up- 
on the  verdict  rendered  in  said  action,  for 
the  recovery  of  the  property  described  In 
plaintiffs'  complaint  or  the  amount  due 
plaintiffs  on  the  note  described  therein.  In 
case  delivery  of  the  property  cannot  be  had. 
Thereafter,  and  before  said  motion  was  ar- 
gued before  the  court,  the  attorneys  for 
defendant  served  notice  upon  plaintiffs'  at- 
torneys for  a  new  trial  in  said  action,  re- 
turnable on  the  21st  day  of  April,  1896.  At 
said  last-mentioned  time  both  of  the  afore- 
said motions  were  argued,  and,  after  hear- 
ing the  arguments  on  said  motions,  the 
court    made    Its    order    as    follows:     "The 
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aboTe-entltled  canae  having  been  brought  on 
to  be  heard  on  the  22d  day  of  April,  1896, 
on  motion -made  by  plaintiffs  for  judgment 
on  the  verdict,  and  on  motion  made  by  the 
defendant  to  vacate  and  set  aside  said  ver- 
dict, and  to  grant  the  defendant  a  new  trial 
in  said  canae,  Messrs.  McCumber  &  Bogart 
appearlns  for  the  plaintiffs  and  W.  E.  Pur- 
ceU,  Esq.,  appearing  for  the  defendant,  and 
the  court  having  heard  the  arguments  for 
the  respective  parties  on  said  motions,  an^ 
being  duly  advised  In  the  premises,  it  16 
hereby  ordered  that  the  motion  made  by  the 
plaintiffs  for  Judgment  on  the  verdict  ren- 
dered at  the  January,  1895,  term  of  this 
court,  in  said  cause,  l>e,  and  it  is  hereby,  in 
all  things  denied.  Further  ordered  that  the 
motion  of  the  defendant  that  said  verdict  be 
set  aside,  and  a  new  trial  of  said  action  be 
granted,  be,  and  it  is  hereby,  granted,  and 
said  verdict  is  hereby  vacated  and  set  aside, 
and  a  new  trial  of  said  action  is  granted 
and  hereby  ordered."  Which  said  order  was 
served  opon  the  attorneys  for  the  plaintiffs 
on  the  1st  day  of  May,  1898.  Upon  the  com- 
ing in  of  the  verdict,  the  record  reads  aa 
follows:  'TThe  defendant  excepts  to  the  ver- 
dict, and  asks  a  stay  of  proceedings  of 
sixty  6ayB,  in  which  time  to  make  a  motion 
for  a  new  trial,  prepare  a  bill  of  excep- 
tions, or  statement  of  the  case.  The  stay  is 
granted."  At  the  same  time  the  clerk  made 
the  following  entry  In  the  minutes  of  the 
court:  "Come  again  the  parties,  by  their 
counsel,  and  thereupon  the  defendant's  coun- 
sel moved  the  court  to  set  aside  the  verdict 
of  the  Jury,  and  thereupon  the  court  decided 
to  reserve  the  decision  now."  The  notice  of 
the  motion  for  a  new  trial,  which  was  served 
on  plalnUffs'  counsel,  and  is  referred  to 
above,  contained,  among  other  things,  the 
following  language:  "Said  motion  will  be 
made  upon  the  minutes  of  the  court,  and  the 
pleadings  and  proceedings  herein,  and  upon 
the  further  ground  that  the  court  erred  in 
instructing  the  Jury  to  return  a  verdict," 
etc. 

In  this  court  plaintiffs'  counsel  makes  the 
preliminary  point  tliat  the  trial  court  erred  in 
granting  the  new  trial  for  two  reasons:  First, 
tbat  a  notice  of  Intention  to  move  for  a  new 
trial  was  never  served;  second,  that  the  order 
directing  a  verdict  for  plaintiffs  was  not  ob- 
jected to,  and  no  exception  thereto  was  taken. 
We  think  both  of  these  grounds  are  unten- 
able. The  record,  as  stipulated  and  complet- 
ed, sliows  that  counsel  for  defendant  did  both 
object  and  except  to  the  order  of  the  trial 
«mrt  directing  a  verdict.  We  quite  agree 
with  counsel  foi  the  plaintiffs  that  the  stay 
order  and  the  entiy  In  the  minutes  are  un- 
availing;, as  a  notice  of  intention  to  move-  for 
a  new  triaL  A  notice  of  Intention  must  he 
served  on  the  respondent's  counsel  and  must, 
when  the  motion  is  made  upon  the  minutes, 
as  in  thifl  case,  specify  the  particular  errors 
or  grounds  upon  which  the  motion  will  be 
made.     These  requlrem^its  ate  statutory,  and 


were  not  met  In  the  record  entries  above  quot- 
ed. Itev.  Codes,  i  5474;  Calderwood  v. 
Brooks.  28  CaL  153,  154;  Wlttenbrock  v.  BeU- 
mer,  S7  Cal.  12.  But  we  find  in  the  record  a 
sufficient  notice  of  Intention.  It  points  out,  in 
terms,  tbat  the  motion  for  a  new  trial  will  be 
made  upon  the  minutes  of  the  court,  and  also 
specltlcally  states  the  ground  of  the  motloiL 
This  notlco,  it  is  tnie.  Is  embodied  in  the  no- 
tice of  motion,  and  hence  is  not,  in  strictness, 
a  mere  notice  of  Intention.  But  we  think  the 
notice  sufficient,  and  this  court  practically  5io 
rule  in  Anderson  v.  Bank,  &1  N.  W.  114.  The 
record  falls  to  show  that  plaintiffs  objected  in 
the  court  below,  either  as  to  the  time  or  the 
character  of  the  notice  served.  If  no  notice 
had  been  served,  the  objection  comes  too  late 
when  made  for  the  flrst  time  In  this  court 
See  Haynes,  New  Trials  A  App.  pp.  61-63.  It 
would  seem  that  a  separate  notice  of  Intention 
Is  less  Important,  in  motions  for  a  new  trial 
based  on  the  minutes  of  the  court,  than  when 
made  on  affidavits  or  upon  a  statement.  On 
this  point,  see  Id.  p.  54.  It  is,  of  course,  the 
correct  practice  to  serve  both  a  notice  of  In- 
tention and  a  notice  of  motion  in  all  cases. 
This  is  a  statutory  requirement,  and  to  com- 
ply with  It  is  the  only  safe  course  to  pursue. 
But  the  notice  may  be  waived  by  not  object- 
ing in  the  court  below.  See,  also,  Gould  v. 
Elevator  Co.,  2  N.  D.  216,  50  N.  W.  969;  Jrfm- 
son  V.  Railroad  Co.,  1  N.  D.  354,  48  N.  W.  227. 
Turning  to  the  merits  of  the  controversy, 
the  question  presented  is  whether  the  order 
of  the  trial  court  directing  a  verdict  for  the 
plalntitta  was  a  proper  order,  under  the  Is- 
sues and  the  evidence  In  tbe  case.  If  prop- 
erly made,  the  order  vacating  the  verdict  was 
necessarily  error,  and  therefore  should  be  re- 
versed; otherwise,  it  should  be  affirmed.  It 
will  be  noticed  that  the  final  order  directing 
the  verdict  In  terms  withdraws  from  the  Jury 
all  questions  of  damapres  arising  upon  the  de- 
fendant's answer,  and  also  ignores  the  matter 
of  plaintiffs'  special  interest  in  the  property, 
and  the  value  of  such  specldl  Interest  The 
verdict  conformed  to  the  final  direction  of  the 
court.  Plaintiffs'  special  Interest  In  the  prop- 
erty Is  not  found  by  the  Jury.  Respondent's 
contention  is  that  the  Jury  should  have  been 
directed  to  consider  and  pass  upon  the  evi- 
dence relating  to  the  counterclaim  or  defense 
alleged  in  the  answer,  and  also  directed  to 
find  specifically  ad  to  the  plaintiffs'  interest 
In  the  property.  Plaintiffs'  counsel  argues 
that  the  defendant  could  not  legally  allege  a 
counterclaim  in  claim  and  delivery.  But  this 
position  is  not  available  to  the  plaintiffs,  be- 
cause the  point  has  been  waived  by  failure  to 
demur  to  the  answer  on  that  ground.  See 
Bank  v.  Laughlin,  4  N.  D.  391,  61  N.  W.  473. 
Besides,  we  think  it  proper,  in  an  action  be- 
tween the  mortgagor  and  the  mortgagee,  to 
litigate  the  value  of  the  plaintiffs'  interest,  in 
view  of  the  alternative  Judgment  which  the 
statute  allows  to  be  entered  in  cases  where 
the  return  of  the  property  cannot  be  had 
Bank  V.  Farmer,  5  Dak.  282,  40  N.  W.  345. 
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.It  (oIlowB  that,  whether  the  damage  pleaded 
in  the  answer  constitutes  a  couaterclalm,  or 
whether  It  Is  only  defensiye  matter,  is  imma- 
terial \a  this  case. 

The  evidence  bearing  upon  the  warranty  al- 
leged iu  the  answer  way  be  briefly  stated  as 
follows:  At  the  time  of  the  delivery  of  the 
note  and  mortgage,  the  vendors  made  a  bill  of 
sale  of  the  mare,  which  was  signed,  on  behalf 
of  the  vendors,  by  their  agent,  W.  J.  Smith, 
and  also  signed  by  the  defendant.  The  bill 
of  sale  embraced  the  following  stipulation: 
"And  it  is  hereby  distinctly  understood  and 
agreed  that  no  representation  or  warranty  re- 
specting said  mare  is  made  as  an  inducement 
for  or  in  connection  with  this  sale."  At  the 
time  of  the  sale,  and  the  delivery  of  the  pa- 
pers, the  mare  sold  was  loose  in  a  herd,  but 
near  by  where  the  sale  was  made,  and  where 
she  had  been  seen  by  the  defendant  before  be 
purchased  her;  but  he  bad  not  caught  or  han- 
dled her  before  the  sale.  After  the  sale,  and 
delivery  of  the  papers,  the  mare  was  cauKht, 
and  the  possession  of  her  was  tendered  to 
the  defendant  At  this  point  we  quote  fnxn 
defendant's  testimony:  "Q.  Tou  first  signed 
the  note  and  mortgage  and  the  bill  of  sale?  A. 
Yes,  sir.  Q.  You  remember  that,  do  you?  A. 
Yes,  sir.  Q.  That  was  before  the  horse  was 
caught?  A  Yes,  sir."  After  the  mare  was 
produced  and  tendered  to  the  defendant,  the 
defendant  testifies:  "I  refused  to  take  the 
inare  [after  the  mortgage  and  note  were  given], 
and  a  new  contract  wasi  entered  into  verbal- 
ly." Defendant  also  testifled,  in  substance, 
that,  after  the  mare  was  caught,  be  examined 
her,  and  found  that  she  was  older  than  bad 
been  previously  represented  to  him,  and  that 
he  refused  at  first  to  accept  the  mare,  where- 
ui^n  the  plaintiffs'  said  agent  warranted  the 
mai-e  as  sound  and  reasonably  well  broken  to 
harness,  and  that  upon  such  oral  warranty  de- 
fendant waived  the  matter  of  the  age  of  the 
mare,  and  accepted  her,  and  took  her  away; 
and  that,  as  a  matter  of  fact,  the  mare  proved 
to  be  imsound  and  balky,  and  was  worth  not 
to  exceed  ¥25,  but  she  would  have  been  worth 
$130  if  she  had  been  as  represented  in  the 
oral  warranty.  All  evidence  of  the  oral  war- 
ranty was  received  agaiust  the  objection  upon 
the  grounds— First,  that  there  was  no  consid- 
eration for  such  warranty;  second,  that  the 
agent  of  the  vendor  was  without  authority  to 
make  the  wan-anty;  and,  finally,  that  such 
evidence  varied  and  contradicted  the  written 
contract  of  sale.  At  one  point  counsel  object- 
ed to  such  evidence  on  the  ground  that  "a  new 
contract  and  a  new  warranty  would  be  en- 
tirely unavailable."  Following  this  objection 
the  record  reads:  "By  the  Court:  Q.  Had 
the  horse  been  delivered  to  you  at  the  time? 
A.  No,  sir.  (The  objection  is  overruled,  to 
which  ruling  the  plaintiffs  except)"  From 
the  question  propounded  by  the  learned  trial 
court,  and  the  ruling  which  followed  the  an- 
swer to  the  question.  It  is  appacent  that  the 
evidence  was  admitted  upon  the  mistaken 
theory  that  the  sale,  evidenced  by  the  writ- 


ings, was  pending  and  Incomplete  when  the 
oral  warranties  were  made,  and  that  the  aalv 
contract,  evidenced  by  the  writings  previoudy 
delivered,  would  be  coosummated  only  when 
the  animal  was  actually  deUvered  by  the  ven- 
dor to  the  defendant,  and  accepted  by  hint. 
But  if  the  evidence  were  admitted  on  that 
theory,  the  ruling  was  error.  It  is  elementary 
that  where  personal  property  luts  been  iden- 
tified, the  price  agi-eed  upon  and  paid,  and 
t|ie  terms  of  the  sale,  embracing  the  intention 
of  the  parties,  are  reduced  to  writing,  and  tlie 
writing  is  signed  by  the  proper  parties,  and  de- 
livered, no  maniEil  deliveiy  of  tlie  peFBoaalty 
is  necessary  to  complete  the'  sale.  In  such 
cases,  the  title  passes  at  once  to  the  purchaser, 
without  delivery  of  the  thing  sold.  The  sale 
evidenced  by  the  pre-esisting'  writbigB  was  an 
absolute,  unconditional  sale,  which  took  effect 
at  once,  upon  the  delivery  of  the  writings,  and 
whereby  the  title  passed  froBS  the  vendor  to 
the  purchaser.  Authority  is  net  needed  ti> 
support  this  proposition,  bat  sea  21  Am..  & 
QQg.  Bac  Law,  p.  482,  and  cases  under  na*» 
1:  Benj.  Sales,  H  323.  a24(  327-329.  Be- 
sides, if  the  oral  warranties  alleged  were  cosi^ 
teeaporaneous.  with  ttta  sale*  or  made-  before 
the  sale,  the  evidence  was  Inadmissible  under 
ao  elementaiy  rule  of  evidence  voiced  hi  the 
Code.  Kev.  Codes,  i  3888,  reads:  "The  exe- 
cution- of  a  contisct  la  writing,  wtsther  tbe- 
law  requires  it  to  bn  written  or  not,  super- 
sedes the  oral  negotiations,  or  stlpnlatiaoa  ce»- 
cerninf7  its  matter  which  preeeded  or  aceeaB- 
panled  the  exeeirtlon  of  the  instrument" 

But,  as  we  have  seen,  the  sale  having  been 
completed,  and  the  title  having  passed  by  the 
delivery  of  the  writings,,  no  duty  remained  for 
the  seller  to  perform,  except  to  produce  the 
property  sold,  and  place  it  at  the  dispaaltion 
of  til e  bxiyer.  This  was  promptly  done.  The 
animal  was  caught,  and  brought  to  the  buyer, 
and  he  examined  her,  with  reference  to  her 
a«e,  especially,  and  thai  found,  as  be  testi- 
fies, that  ahe  was  older  tlian  she  had-  pre- 
viously been  represented  to  be.  According  to 
defendant's  testimony,  he  refused  to  accept 
the  mare,  and  did  not  do  so  until  a.  new  con- 
tract of  sale  was  made  "v«baUy."  But  what 
the  terms  of  the  new  contract  w^e,  except  as 
to  the  oral  warranties  claimed,  does  not  ap- 
pear from  the  evidence.  Plaintiffs'  witnesses 
deny  the  making  of  any  new  contract,  or  any 
oral  warranties;  but,  from  the  very  meager 
testimony  of  the  defendant,  we  gather  that 
the  new  contract  of  sale,  so-called,  consisted 
wholly  In  Ingrafting  upon  the  terms  of  the 
e.xi8ting  written  contract  of  sale  the  oral  -war- 
ranties we  have  referred  to  above.  But  was 
this  oral  warranty,  as  testified  to  by  the  de- 
fendant, a  valid  contract?  We  think  it  -war 
not-  No  consideration  for  the  warnrnty  Is 
riaimed,  othw  than  the  fact  that  defendant  re- 
fused to  accept  and  keep  the  mare  unless  on 
condition  that  she  should  be  warranted  by  the 
vendor.  Bot  the  trouble  with  this  position  Is 
that,  under  a  pre-existing  and  valid  contract 
of  sale,  the  defendant  had  purchased  the  ani- 
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•oal,  and  then  owned  ber  aboolutely,  by  Tlr- 
tae  of  a  sale  contract  made  to  bim  without 
a  warranty.  After  the  purchase,  the  property 
was  brouKbt  to  the  defendant,  and  i^aced  at 
ills  diaposaL  Under  such  a  state  of  (acts, 
a  Ipsal  obllKatlon  rested  upon  the  defendant 
to  accept  the  animal,  and  keep  her,  without 
additional  adTantages  of  any  kind,  and  par- 
tlcnlorly  without  a  stipulation  of  warranty, 
which  feature  has  been  expressly  dealt  with 
In  the  contract  of  sale.  We  therefore  bold, 
that.  In  aiding  for  an  additional  stipulation 
of  warranty,  the  defendant  was  oiaklnK  an 
unfair  and  Illegal  demand,  and  that,  if  the  oral 
warranty  was  made  as  claimed,  then  It  was 
made  without  conslderatioa,  and  is,  hence, 
noaenforceabie  as  a  contract.  In  axH>eptIn£ 
and  keeping  bis  own  property,  nothing  Tal- 
oable  parsed  from  the  defendant  to  the  ren- 
dor.  Counsel  for  respondent  tacitly  admit 
that  the  new  contract  which  they  are  contend- 
Inx  for  cannot  stand  until  the  oriRlnal  con- 
tract of  sale  Is  first  fiotten  rid  of.  Tbeir  posi- 
tion before  this  court  Is  that  tbe  original  sale 
was  annulled  by  the  subsequent  oral  assent  of 
tbe  parties.  Donbtless  it  is  true,  as  an  ab- 
stract lesal  proposition,  that  a  written  axree- 
ment  may  be  abrogated  by  a  sutMequent  oral 
ancement  fully  executed.  Rev.  Codes,  f 
3936.  Bat  we  search  tbis  record  In  vain  for 
any  erldenoe  that  the  parties  orally  agreed  to 
rescind  the  original  contract.  Tbe  matter  of 
rescission  is  not  incntiMied  la  the  evidence. 
Id  terma  or  in  leta.1  effect.  Defendant  testi- 
fies that  be  refused  to  accept  tbe  mare,  and 
that  a  new  contract  was  made  Terbelly.  Ue 
testifies  fully  as  to  tbe  terms  of  tbe  new  con'- 
tract  It  has  been  seen  that  tbe  new  con- 
tract relates  wholly  to  the  one  feature  of 
warranty.  As  to  that,  defendant  testified 
that  an  oral  warranty  was  made.  If  this  is 
true,  then  there  was  an  oral  agreement  toucta- 
inx  one.  and  only  one^  feature  embraced  in 
tbe  original  contract  It  Is  conceded  tbat  tbe 
tenns  of  the  original  sale,  upon  which  the 
minds  of  tbe  parties  hod  met,  and  which 
fprms  had  crystallized  in  tbe  form  of  a  duly 
executed  and  delivered  written  contract, 
thoold  remain  intact.  Not  one  word  of  evi- 
dence can  be  found  tending  to  show  that  tbe 
parties  ever  intended  to  cancel  the  note  and 
mortgage,  or  annul  the  bill  of  sale  as  a  wbolc. 
It  is  therefore  apparent  there  was  no  such 
Idea  as  rescission  broached  by  the  parties  at 
the  time  tbe  alleged  warranty  was  made. 
There  was  no  tender  of  a  return  of  the  prop- 
erty by  the  defendant  to  tbe  seller,  nor  was 
there  a  claim  of  frand  made,  either  in  the 
pleadings  or  the  testimony.  Under  the  evi- 
dence, there  was  neither  frand  nor  mistake  In 
the  original  contract  of  sale,  and  therefore,  un- 
der established  principles  of  law,  the  defend- 
ant was  not  In  a  position  to  rescind  the  con- 
tract, if  he  had  Bought  to  rescind,  which,  as 
we  have  stated,  he  did  not  do.  See  Rev. 
Codes,  I  3832,  as  to  resdsslon  of  contracts. 

Bvt  there  la  another  and  Independent  groimd 
npon  which  th«  evlctence  touching  the  oral 


warranty  was  inadmissible.  It  Is  this:  Tha 
talk  was  bad  between  the  defendant  and  the 
vendors'  agent.  Smith.  In  the  absence  of  no- 
tice to  the  defendant  of  any  restrictions  upon 
the  authority  of  the  agent,  tbe  defendant  bad 
a  right  to  assume  that  the  agent,  having  au- 
thority to  sell,  also  bad  an  Implied  authority 
to  warrant.  But  there  the  implied  authority 
of  a  mere  agent  to  sell  terminates.  In  this 
case  the  agent  had  made  an  advantageous 
contract  for  bis  principal.  Ue.'bad  sold  the 
mare  with  an  express  stipulation  that  no 
warranty  was  given  In  connection  witb  tbe 
sale.  Under  tbis  contract  tbe  title  bad  passed 
to  the  defendant.  How  is  H  proposed  to  get 
rid  of  this  executed  contract?  Tbe  respond- 
ent asks  this  court  to  assume  that  a  mere 
agent  to  aell  personalty  possesses  tbe  Implied 
authority,  not  only  to  warrant,  bat  to  rescind 
an  executed  salCi  and  thereby  reinvest  bis 
principal  with  title  to  the  property  whlcb 
liad  vested  In  the  purchafser  under  a  pre-ex- 
isting contract  of  sale,  it  is  well  settled  that 
a  mere  agent  to  sell  possesses  no  such  Imidieit 
authority.  The  andlspnted  evidence  stiowa 
that  the  agent.  Smith,  had  authodty  to  eeU 
the  particular  herd  or  lot  of  horses  rrferrsA 
to,  and  bad  no  other  or  further  anthorlty  aa 
the  vendors'  agent  Under  these  circum- 
stances, the  authority  ceased,  and  was  ex- 
hausted with  respect  to  any  partlcniar  borsc 
la  the  herd,  after  a  sale  of  such  borse.  tWili- 
well  V.  Insurance  Co.,  72  N.  X.  389;  Lake  t. 
Griggs,  4  Dak.  287,  30  N.  W.  170:  Ahem  ▼. 
Baker  (Minn.)  24  N.  W.  841.  Agent  to  selt 
cannot '  rescind.  Andrews  v.  Hlmrod,  37  lU. 
App.  124;  DIversy  ▼.  Kellogg.  44  III.  114;  FuU 
lertou  T.  McLaughlin  (Sup.)  24  N.  Y.  SupiK 
280;  Mecfaem.  Ag.  |  650.  It  appears,  there- 
fore, that  tbe  agent.  Smith,  having  exhausted 
his  authority  as  agent  by  a  previous  sale  of 
tbe  property,  was  entirely  without  power  to 
bind  his  principal  by  any  new  contracts  re- 
lating to  the  animal  sold  to  the  defendant 
For  this  reason,  as  well  as  the  others  above- 
stated,  it  is  clear  that  the  defendant  cannot, 
tinder  any  circumstances,  recover  damages, 
for  any  breach  of  the  so-called  oral  warranty. 
There  never  was  any  such  warranty  which 
could  bind  the  seller.  It  follows  that  the  or^ 
der  of  the  trial  court  withdrawing  the  ques- 
tion of  damages  arising  on  tbe  alleged  war^ 
ranty  from  the  Jury  was  entirely  proper. 

A  single  question  remains  for  considera- 
tion. Tbe  trial  court  by  its  last  order,  di- 
rected the  Jury  to  find  a  verdict  for  the  plain- 
tiffs for  a  return  of  the  property,  and  also 
find  the  value  of  the  property  in  question. 
The  Jury  returned  a  verdict  as  directed,  and 
omitted  In  the  verdict  any  reference  to  the 
value  of  the  plalntiifs'  interest  This  omis- 
sion Is  manifestly  tbe  result  of  the  inad- 
vertence of  the  Jury.  Tbe  nature  of  plain- 
tiffs' interest,  and  its  value,  were  at  no  time 
dispated.  The  complaint  set  out  the  note 
and  the  chattel  mortgage  aa  the  basis  of 
plaintiffs'  right  to  the  possessioa  of  the  prop- 
erty described  In  tbe  mortgage.     No  otlier 
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right  was  claimed.  The  answer  admitted 
the  execution  and  deliyery  of  the  note  and 
mortgage,  and  no  claim  was  made  that  the 
note  was  paid,  except  a  payment  of  $10, 
which  was  Indorsed  on  the  note,  which  was 
In  evidence.  Before  the  Jury  retired  the  first 
time  for  deliberation,  they  were  Instructed, 
especially,  with  reference  to  finding  the  val- 
ue of  the  plaintiffs'  Interest,— and  were,  as 
we  think.  Instructed  properly  In  this  re- 
gard,— "that  the  value  of  the  plaintiffs'  spe- 
cial Interest  In  the  proi>erty  would  be  the 
amount  due  upon  the  note."  Then  the  Jury 
were  further  instructed  that,  from  the  value 
of  the  plaintiffs'  Interest,  so  ascertained,  the 
Jury  might  deduct  any  damages  suffered  by 
defendant  on  account  of  a  breach  of  the  war- 
ranty alleged  In  the  answer.  True,  the 
court.  In  Its  final  Instructions,  withdrew  from 
the  Jury  the  question  of  aefendant's  dam- 
ages, but  In  so  doing  It  In  no  wise  modified 
Its  former  Instructions  as  to  the  mode  of 
determining  the  plaintiffs'  interest.  But,  as 
we  have  stated,  by  the  neglect  of  the  Jury, 
this  feature  of  the  direction  to  the  Jury  was 
not  embodied  in  the  verdict  Under  the  In- 
structions of  the  court,  the  Jury  should  have 
made  the  computation  from  the  face  of  the 
note,  and  returned  the  total  sum  as  the  value 
of  the  plaintiffs'  Interest.  In  such  cases,  as 
well  as  others,  where  the  facts  are  admitted 
or  not  contested.  It  l)ecomeB  the  province  of 
the  court  to  Intervene,  and  direct  the  Jury 
as  to  what  fact  or  facts  they  should  find. 
See  Oobbey,  Repl.  i  10*26.  In  this  case  the 
court  below  discharged  this  duty,  not  only 
with  respect  to  the  value  of  the  plaintiffs' 
interest,  but  also  as  to  the  matter  of  the 
right  of  the  plaintiffs  to  have  a  return  of 
the  property  to  them.  This  feature,  also, 
was  not  a  contested  question,  after  the  mat- 
ter of  defendant's  damages  had  been  elim- 
inated. Aside  from  damages,  there  was  no 
Issue  in  the  case  for  the  Jury.  The  material 
facts  appear  of  record  In  the  pleadings.  The 
value  of  the  property  embraced  in  the  mort- 
gage was  alleged  in  the  complaint,  and  not 
denied  In  the  answer. 

Respondent's  counsel  contend  that  no  valid 
Judgment  can  be  entered  upon  the  verdict 
returned,  because  the  verdict  does  not  re- 
spond to  the  issues  In  this:  that  the  value 
of  the  plaintiffs'  Interest  was  not  found  by 
the  Jury.  It  Is  true  that  all  verdicts  must 
respond  to  every  material  fact  in  issue.  This 
general  rule  Is  the  rule  in  replevin  cases. 
Ciobbey,  Repl.  S  1049.  But,  as  we  have  seen. 
In  the  case  at  bar  there  was  no  Issue  on  this 
feature.  Under  the  pleadings,  the  nature 
and  the  value  of  plaintiffs'  Interest  were  con- 
ceded, and  subject  to  be  modified  only  by 
any  damages  which  the  defendant  was  enti- 
tled to  deduct  from  the  value  of  plaintiffs' 
interest  as  shown  upon  the  face  of  the  note. 
In  replevin,  as  In  other  cases,  verdicts  will 
be  considered  and  construed  together  with 
the  pleadings,  and  It  will  sufilce  to  sustain  a 
Judgment  If  the  facts  found  by  the  verdict 


and  those  admitted  in  the  pleadings,  when 
considered  together,  sbo'w  what  a  Judgment 
should  be.  Oobbey,  Hepl.  f  1025;  Blakeslee 
V.  Rossman,  44  Wis.  550;  Brookover  v.  ISster- 
ly,  12  Kan.  149;  EU  v.  Bankea,  37  Wis.  89. 
In  the  cose  last  above  cited  It  Is  held  that 
when.  In  replevin,  the  value  may  be  ascer- 
tained by  simple  computations,  it  need  not 
be  specially  found  for  the  Jury.  It  follows, 
as  a  result  from  the  view  we  have  taken  of 
the  law  as  applied  to  the  facts  ^ound  In  this 
record,  that  the  final  order  of  the  trial  court 
directing  the  verdict  which  was  afterwards 
returned  was  not  erroneous,  but  was  a  valid 
and  proper  order,  under  the  Issues  and  the 
evidence  in  the  case,  and.  consequently,  that 
the  order  vacating  the  verdict  and  granting 
a  new  trial  was  erroneous,  and  must  be  re- 
versed. But  plaintiffs'  counsel  did  not  pur- 
sue the  rules  of  strict  practice  in  moving  the 
court  below  for  the  entry  of  Judgment  upon 
the  verdict  without,  at  the  same  time,  or 
prior  thereto,  moving  for  an  amendment  of 
the  verdict,  so  as  to  make  it  conform  to  the 
Instructions  of  the  court,  and  to  the  conced- 
ed facts  and  Issues  of  the  case,  after  the 
question  of  damages  had  been  eliminated. 
Counsel  should.  In  strictness,  have  applied 
to  the  court  below  to  amend  the  verdict  by 
Inserting  therein  the  amount .  ot  pUintlflTs 
Interest,  and  for  Judgment  upon  the  verdict 
so  amended.  The  power  of  a  trial  court  to 
amend  a  verdict  under  such  circumstances 
Is  ample,  as  will  be  seen  by  the  following 
cases:  Hodgklns  v.  Mead,  110  N.  Y.  166,  23 
N.  B.  559;  Schweitzer  v.  Connor,  67  Wis. 
177,  14  N.  W.  922;  CUrk  v.  Lude,  63  Hun. 
363,  18  N.  Y.  Supp.  271;  Dairy mple  v.  Wil- 
liams, 63  N.  Y.  361;  2  Thomp.  Trials,  i  2612, 
2&}3;  Clark  v.  Lamb,  8  Pick.  416;  Acton  t. 
Dooley,  16  Mo.  App.  441-447;  Murphy  t. 
Stewart,  2  How.  263-279. 

The  orders  appealed  from  will  be  reversed, 
and  the  trial  court,  on  plaintiffs'  applica- 
tion therefor,  will  enter  an  order  amending 
the  verdict  by  Inserting  therein  the  value  of 
plaintiffs'  Interest,  which  value  will  be  as- 
certained by  computing  the  amount  due  on 
the  note  at  the  date  of  returning  the  verdict. 
The  court  will  then  direct  the  entry  of  Judg- 
ment in  favor  of  the  plaintiffs  upon  the  ver- 
dict as  so  amended.  All  the  Judges  concur- 
ring. 


BAILEY  LOAN  CO.  v.  SEWARD  et  al. 

(Snpreme  Coort  of  South  Dakota.     Nov.  20, 

1896.) 

OOARANTORS  AND    iJOKKTlBS  — DBrSSSBS  — PlCAD- 
INO. 

1.  The  chapters  on  guaranty  tComp.  Laws,  H 
4293-4296)  and  suretyship  (sections  4297-4320) 
are  to  be  construed  in  the  light  of  the  distinc- 
tion that  a  surety  "enters  into  the  contract 
primarily  for  the  benefit  of  the  debtor,"  while 
with  the  guarantor  "the  benefit  of  the  principal 
debtor  Is  no  part  of  the  inducement  to  him  to 
contract";  since  the  commissioners,  in  prepar- 
ing the  Civil  Code  for  New  York  (which  was 
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nerer  adopted  in  tiiat  state),  made  raeh  distinc- 
tion in  their  notes  to  section  1S58  thereof,  de- 
fining a  snrety,  of  which  Comp.  Hisws,  f  4297,  is 
a  copy;  and  it  will  be  presnmed  that  the  pro- 
visions  of  the  prot>osed  New  York  Code  adopt- 
ed in  the  Dakota  Code  were  adopted  as  con- 
strued b7  the  commissioners  of  that  state. 

2.  A  complaint  alleged  execution  to  plaintiff 
of  a  note  by  one  of  the  defendants:  that  at  and 
before  delivery  thereof  it  was  indorsed,  and 
payment  ther^f  "^arantied,"  by  the  other  de- 
fendants, on  the  back  of  the  note,  as  follows: 
"For  value  received,  we  hereby  waive  protest 
on  the  within  note,  and  we  hereby  guaranty 
payment  of  same."  EM  that,  though  the  an- 
swer of  such  indorsers  admitted  the. allegations 
of  the  complaint,  and  set  up  as  a  defense  (ail- 
are  of  plaintiff  to  comply  with  their  demand 
that  he  proceed  against  the  maker  of  the  note 
and  the  stock  pledged  by  him  to  plaintiff  as  se- 
cnri^.  and  though  such  defense  is  not  availa- 
ble for  a  guarantor,  but  only  for  a  snrety.  It 
was  not  error  to  refuse  direction  of  a  rerdict  for 
plaintiff  against  defendant  indorsers,  asked  for 
on  the  ground  that  they  were  guarantors,  and 
not  sureties;  it  being  apparently  conceded  that 
they  made  their  contract  to  give  credit  to  the 
maker  of  the  note,  and  not  for  any  benefit  to 
themselves,  and  they  being  in  such  case  merely 
sureties.  Fuller,  J.,  dissenting,  on  the  ground 
that  the  answer  admitted  that  they  were  guar- 
antors, and  that  the  case  was  tried  below  and 
argned  on  appeal  on  the  theory  that  they  were 
guarantors. 

3.  Under  Comp.  Laws,  i  4305,  providing  that 
"a  snrety  may  require  his  creditor  to  proceed 
against  the  principal  or  to  pursue  any  other 
remedy  in  his  power  which  the  snrety  himself 
cannot  pursue  and  which  would  lichtcn  his  bur- 
den; and  if  in  such  case  the  creditor  neglects  to 
do  so,  the  snrety  is  exonerated  to  the  extent  to 
which  he  is  thereby  prejudiced,"— where  a  sure- 
ty on  a  note  relies  tor  a  defense  on  failure  of 
the  creditor  to  proceed  to  sell  stock  pledged  by 
the  principal  debtor,  he  must  show  not  merely 
that  the  stock  was  of  some  value  when  the  note 
became  due,  but  that  he  made  demand  on  the 
creditor  to  proceed  against  it. 

Appeal  from  circnit  court.  Pennington  coun- 
ty;   William  Gardner,  Judge. 

Action  by  the  Bailey  Loan  Company,  s  cor- 
poration, against  William  H.  Seward,  Warrm 
W.  Price,  and  Charles  J.  Buell,  on  two  notes. 
From  a  Judgment  for  defendants  Price  and 
Bnell,  plaintiff  appeals.    Reyersed. 

The  allegations  of  the  complaint  as  to  the 
first  note— those  as  to  the  second  being  prac- 
tically the  same— were  as  follows:  "Plaintiff 
complains  and  alleges,  first,  for  a  first  cause 
of  action:  (1)  That  the  plaintiff  is,  and  at 
all  times  hereinafter  mentioned  was,  a  corpora- 
tion duly  organized  and  existing  under  and 
by  virtue  of  the  Liws  of  the  state  of  South  Da- 
kota. (2)  That  at  Rapid  City,  South  Dakota, 
on  the  15th  day  of  February,  1893,  the  de- 
fendant William  H.  Seward,  by  the  name  of 
W.  H.  Seward,  made  and  executed  his  prom- 
issory note  In  writing  to  this  plaintiff,  in  words 
and  figures  as  follows,  to  wit:  fl,O0O.O0. 
Rapid  City,  South  Dakota,  Feb'y  15th,  18»3. 
Six  months  after  date  I,  or  either  of  us,  prom- 
ise to  pay  to  the  Bailey  Loan  Company,  or  or- 
der, one  thousand  dollars,  at  the  office  of  the 
Bailey  Loan  Company,  Rapid  City,  S.  D.,  with 
Interest  at  12  per  cent  per  annum  from  date 
until  i«ld,  for  value  received.  And  with 
statutory  attorney's  fees  In  addition  to  other 
costs  iB  case  the  holder  is  obliged  to  enforce 


payment  at  law.  And  we  further  waive  all 
the  benefits  of  the  exemption  laws  of  the  state 
of  South  Dakota.  W.  H.  Seward.'  (3)  That 
at  and  before  the  delivery  of  said  note  to  this 
plaintiff,  and  on  or  about  February  15,  1S93. 
and  before  aald  note  became  due,  the  said  note 
was  indorsed  and  the  payment  thereof  was 
guarantied  by  the  defendants  Warren  W. 
Price  and  Chatles  J.  Buell  upon  the  back  of 
said  note,  In  words  as  follows:  'For  value  re- 
ceived, we  hereby  waive  protest  on  the  within 
note,  and  we  hereby  guaranty  payment  oi 
same,  with  sU  costs  and  expenses  paid  or  in- 
curred In  collecting  the  same.  Warren  W. 
Price.  Charles  J.  BueU.'  (4)  That  upon  the 
making,  indorsement,  and  guaranty  of  said 
note  by  said  defendants,  as  hereinbefore  al- 
leged, the  same  was  delivered  to  this  philntlff 
for  value.  (5)  That  plaintiff  Is  now  the  hold- 
er and  owner  of  said  note,  and  the  same  Is 
due,  and  no  part  thereof  has  been  paid  by  said 
defendants,  or  any  of  them,  except  that  the  In- 
terest upon  said  note  was  received  to  August 
15,  1893,  though  payment  thereof  has  often 
been  demanded."  The  answer  of  defendants 
Price  and  Buell  admitted  the  allegations  of 
the  complaint,  and  set  up  as  defense  the  mat- 
ters recited  In  the  opinion. 

Charles  W.  Brown  and  S.  J.  Paisons,  for  ap- 
pellant. Chavmcey  L.  Wood  and  W.  O.  Tem- 
ple, for  respondents. 

CQRSON,  P.  J.  This  was  an  action  brought 
by  plaintiff  against  the  defendant  Seward  as 
principal,  and  the  defendante  Price  and  BueU 
as  guarantors,  of  two  promissory  notes  for  $!,• 
000,  executed  by  said  Seward  to  plaintiff.  De- 
fendants Price  and  Buell  recovered  Judgment, 
and  the  plaintiff  appeals. 

Respondents'  objection  to  the  consideration 
of  the  appellant's  assignment  of  errors  on  the 
ground  that  the  bill  of  exceptions  contains  no 
specification  of  the  errors  relied  on  cannot  be 
entertained,  for  the  reasons  stated  in  Peart  v. 
Railroad  Co.  (S.  D.)  67  N.  W.  837.  Nor  Is 
their  point  concerning  the  undertaking  well 
taken,  as  money  was  deposited  In  lieu  there- 
of as  provldrd  in  section  5218,  Comp.  Laws. 
The  guaranty  upon  the  back  of  each  of  the 
notes  signed  by  said  Price  and  Buell  was  as 
follows:  "For  value  received,  we  hereby 
waive  protest  of  the  within  note,  and  we  here- 
by guaranty  payment  of  the  same,  with  oil 
costs  and  exi^nses  paid  or  Incurred  In  collect- 
ing the  same."  The  answer  of  Price  and 
Buell  contained  the  following  defenses: 

"(2)  That  on  or  about  the  2l8t  day  of  Feb- 
ruary, 1894.  the  defendants  Warren  W.  Price 
and  Charles  J.  Buell  requested  the  plaintiff  to 
proceed  to  collect  the  said  note  from  the  de- 
fendant William  H.  Seward,  the  maker  there- 
of, and  then  and  there  gave  notice  to  the 
plaintiff  that.  In  case  of  Its  foilure  to  sue  the 
said  maker,  that  these  defendants  would  bold 
themselves  discharged  from  any  obligations 
upon  the  said  note  as  Indorsers  and  guaran- 
tors thereof.  (3)  That  at  the  time  of  the  said 
request  or  demand  upon  the  plaintiff  the  said 
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WllUam  H.  Se^nerdU  the  maker  of  tlie  note, 
was  then  amply  able  to  pay  tbe  same,  and 
had  sufficient  property  wltbJn  tbe  state  of 
South  Dakota  and  tbe  county  of  Pennington, 
subject  to  execution,  to  pay  tbe  aald  note,  and 
tbe  same  could  bare  been  collected  from  tbe 
maker  by  process  of  law;  but  tbat  tbe  plaln- 
tlfT  neglected  and  refused  to  proceed  against 
tbe  said  maker  of  tbe  said  note,  as  it  was  re- 
quested to  do,  and  tbat  thereafter  tbe  said 
maker  of  tbe  said  note  became,  and  now  is,  I 
wholly  insolvent,  and  has  departed  from  this 
state.  Tbe  allegations  of  this  paragraph  are 
made  on  information  and  belief. 

"Second.  For  a  second  defense  to  tbe  first 
cause  of  action  set  forth  in  said  complaint: 
(1)  Tbat  the  note  described  In  tbe  first  cause 
of  action  in  tbe  said  complaint  was  at  all 
tbe  times  hereinafter  mentioned  secured  by 
the  pledge  of  ten  shares  of  capital  stock  of 
the  Black  Hills  National  Bank,  a  corporation 
duly  organised  under  the  national  banking 
laws  of  the  United  States  of  America,  and 
formerly  engaged  in  tbe  banking  business  at 
Bi4>id  City.  South  Dakota,  which  said  tea 
shares  of  Mock  was  pledged  and  deposited 
by  the  defendant  William  H.  Seward  with 
the  plaintiff  to  secure  the  payment  of  the 
said  note.  (2)  That  these  defendants,  on  or 
about  the  21st  day  of  February,  1S91,  and 
shortly  after  the  maturity  of  tbe  said  note, 
demanded  of  the  plaintiff  that  it  should 
forthwith  proceed  to  collect  the  said  no^e  by 
foreclosure  of  Its  lien  upon  said  bank  stock, 
and  a  sale  thereof  In  the  manner  provided  by 
law;  but  that  the  plaintiff  refused  and  neg- 
lected to  do  so.  Tbat  at  the  time  of  the 
aforesaid  demand  or  request,  to  wit,  on  or 
about  February  21,  18»i,  and  for  several 
montbs  thereafter,  the  said  ten  shares  of 
bank  stock  was  of  the  reasonable  value  of 
$1,230,  but  that  by  reason  of  the  subsequent 
failure  and  suspension  of  the  said  Black 
Hills  National  Bank  tbe  said  bank  stock  has 
become  wholly  worthless;  and  by  reason  of 
the  plaintiff's  refusal  and  neglect  to  fore- 
close its  lien  on  said  ten  shares  of  bank  stock 
pursuant  to  the  request  or  demand  of  these 
defendants,  they  have  been  deprived  of  tbe 
benefit  of  the  said  security."  Tbe  same  de- 
fenses were  pleaded  to  the  $00  note.  These 
defendants,  on  tbe  trial,  introduced  evidence 
in  support  of  their  answer,  which  plaintiff 
moved  to  strike  out  on  the  ground  that  tbe 
defendants  were  guarantors,  and  not  sure- 
ties, and  hence  could  not  make  the  defenses 
set  up  in  the  answer.  The  motion  was  over- 
ruled, and  the  plaintiff  excepted.  At  the 
close  of  all  the  evidence  the  plaintiff  moved 
the  court  to  direct  a  verdict  tor  the  plaintiff 
upon  substantially  tbe  same  grounds.  Tbia 
motion  was  denied,  exception  taken,  and  the 
case  was  submitted  to  the  jui^. 

We  are  of  the  (Htinlou  that  the  court  ruled 
correctly  in  overruling  plaintiff's  motion  to 
strike  out  the  evidence,  and  in  denying  tbe 
plaintiff's  motion  for  a  direction  of  the  ver- 
dict    The  contention  of  the  appellant  that 


the  court  erred  in  his  rulings  woold  probably 
be  correct  if  Price  and  Bnell  were  in  f&ct 
guarantors,  and  not  sureties.  But,  while  the 
defendants  Buell  and  Price  used  the  term 
"guaranty"  in  their  contract,  it  would  seeni 
they  were,  under  our  Code,  sureties,  assum- 
ing, as  It  is  apparently  conceded,  tbat  tbey 
executed  tbe  gtuiraaty  to  give  credit  to  tbe 
principal  debtor,  and  not  for  any  benefit  to 
themselves.  Under  the  provisions  of  our 
Code,  where  such  is  tbe  case,  the  party  is  a 
Bure^,  and  not  a  guarantor,  within  the 
meaning  of  those  terms  as  used  In  tbe  Code. 
Tbe  text-books  and  most  of  the  reports  make 
no  very  clear  distinction  between  a  surety 
and  a  guarantor.  But  in  preparing  the  Civil 
Code  for  the  state  of  New  York  (but  which 
was  never  adopted  in  that  state)  tbe  com- 
missioaers,  in  their  notes  to  section  VSS8,  of 
wblch  our  section  4297  Is  a  copy,  make  a 
clear  and  well-defined  distinction  between 
a  surety  and  a  guarantor.  .  They  say:  "Tbe 
distinction  between  a  surety  and  a  gnaran- 
tor  Is,  that  tbe  former  enters  into  tbe  con- 
tract primarily  for  tbe  benefit  of  the  debtor, 
while  with  the  latter  the  ben^t  of  tiie  prln> 
cipal  debtor  is  no  part  of  tbe  Inducemoit  ti» 
bim  to  contract"  Civ.  Code,  N.  Y.  p.  467. 
In  other  words,  a  gtiarantor  is  one  who  ea- 
ters into  tbe  contract  mainly  for  bis  own 
benefit,  and  not  for  the  benefit  of  tbe  princi- 
pal debtor.  The  distinction  above  made  was 
adopted  by  tbe  commisaionertf  who  prepared 
tbe  California  Codes.  See  note  to  sectlMi 
2831,  Civ.  Code  CaL  Tbe  chapter  on  guaran- 
ty and  tbe  chapter  <mi  suretyslilp  are  to  be 
construed  with  this  distinction  in  view. 

If  the  defendants  Price  and  Buell  made 
their  guaranty  upon  the  note  in  controversy 
before  it  was  delivered,  and  for  the  purpose 
of  giving  credit  to  tbe  maker,  tbey  are  sure- 
ties, and  entitled  to  all  the  rights  of  sureties, 
notwItHetandlug  the  use  of  tbe  'word  "guar- 
anty" in  their  contract.  By  section  4303, 
Conip.  Laws,  it  is  provided:  "A  aorety  may 
require  his  creditor  to  proceed  against  the 
principal,  or  to  pursue  any  other  remedy  in 
bis  power  which  tbe  surety  himself  cannot 
pursue,  and  which  would  lighten  bis  burden; 
and  if,  in  such  case,  the  creditor  neglects  to 
do  80,  tbe  surety  is  exonerated  to  tbe  extent 
to  wblch  he  is  thereby  prejudiced."  This 
section  Is  copied  from  section  15G6  of  the 
New  York  Oode,  above  referred  to,  and  is  an 
'innovation  upon  the  common-law  rule  as 
adopted  in  many  of  the  Rtates  outside  of 
New  York.  Tbe  cases  referred  to  by  the 
New  York  Code  commissioners  as  authority 
for  tbe  rule,  and  adopted  by  tbe  code  com- 
missioners of  California,  are:  Pain  v.  Pack- 
ard, 13  Johns.  174;  King  v.  Baldwin,  17 
Johns.  384;  Warner  v.  Beardsley,  8  Wend. 
105;  Manufacturing  Co.  v.  Sweeting,  10 
Wend.  163;  Schroeppell  v.  Shaw,  3  N.  Y 
44S;  Remsen  v.  Beekman,  25  N.  Y.  552.  The 
rule  as  codified  in  our  state  has  been  follow- 
ed in  New  York  since  tbe  original  case  of 
Pain  V.  Packard,  supra;   Colgrove  v.  Tall- 
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man,  67  N.  T,  85.  We  may  reaaonably  pre- 
sume that  tbe  codifiers  of  our  own  Code  bad 
before  them  these  notes  and  decisions  of  the 
<"oart8  of  New  York,  referred  to  by  the  com- 
missioners. In  preparing  the  Code  for  this 
state,  and  adopted  tbe  provisions  of  the  pro- 
posed Code  for  New  York,  as  construed  by 
the  commissioners  of  that  state.  These 
notes  and  the  decisions  referred  to  are  valu- 
able aids  In  construing  the  various  provi- 
sions of  our  Code.  It  Is  quite  clear  from 
these  notes  and  decisions  that  the  qpmmis- 
sioners  intended  by  the  section  above  quoted 
to  adopt  the  New  York  rule.  Mr.  Deering, 
in  his  recent  annotated  California  Codes, 
says,  in  a  note  to  the  corresponding  section 
in  tlie  Civil  Code  of  that  state,  that  the  adop- 
ticoi  of  that  section  changed  tbe  rule  as  it 
previously  existed  in  California.  Deering's 
Civ.  Oode  Cal.,  note  to  section  2845.  Treat- 
tng  tbe  defendants  Price  and  Buell  as  sure- 
ties, their  answer  seta  up  a  good  defense, 
and  the  various  issues  arising  thereunder 
should  have  been  submitted  to  the  Jury. 
Tlie  learned  circuit  court,  however,  in  his 
charge  to  the  Jury,  proceeded  on  an  errone- 
ous theory.  He  instructed  the  Jury  that 
there  was  but  one  issue  In  the  case  for  them 
to  determine,  and  that  was,  in  substance, 
wtaetber  or  not  the  bank  stock  pledged  by 
the  principal  defendant  as  additional  securi- 
ty tor  the  notes  was  of  any  value  when  the 
notes  Itecame  due,  and,  if  of  any  value,  what 
value.  No  negligence  on  the  part  of  the 
plaintiff  for  a  failure  to  sell  the  Imnk  stock 
is  alleged,  and  unless  tbe  defendants  Price 
and  Buell  were  sureties,  and  had  the  right 
to  require  the  plaintiff  to  proceed  and  col- 
lect the  notes,  as  provided  In  section  4305, 
Comp.  Laws,  before  referred  to,  they  would 
not  be  exonerated  by  the  mere  delay  of  the 
plaintiff  in  selling  the  stock.  The  evidence 
was  conflicting  as  to  whether  or  not  Price 
and  Buell  did  direct  the  plaintiff  to  proceed 
and  sell  the  stock,  and  also  as  to  the  value 
of  the  stock  when  the  notes  became  due. 
The  failure  of  the  court  to  submit  the  former 
question  to  tbe  Jury  was  clearly  error,  for 
which  a  new  trial  must  be  granted. 

The  nature  and  character  of  the  demand 
made  upon  the  creditor  to  proceed  against 
the  principal  debtor  and  the  pledged  securi- 
ty is  important.  The  demand  must  be  spe- 
cific and  definite,  in  order  to  be  sufficient  to 
exonerate  the  surety.  Kennedy  v.  Falde,  4 
Dak.  319,  29  N.  W.  667.  It  might  be  neces- 
sary to  submit  to  the  Jury  the  question  un- 
der the  proof  as  to  whether  or  not  the  de- 
fendants Price  and  Buell  were  sureties  or 
guarantors  under  the  rules  we  have  laid 
down  for  determining  that  question.  The 
Jadgment  and  order  of  tbe  circuit  court  de- 
nying a  new  trial  axe  reversed,  and  a  new 
trial  ordered. 

VUIAjER,  3.  (dtaaenting).  Respondents  Buell 
and  Price  admit  in  their  answer,  and  maintain 
in  tlieir  aignment  before  this  court,  that  they 


are  gnarantois  of  payment,  and  upon  that  tlie- 
ory  alone  the  case  was  tried  in  the  coort  below, 
without  any  intimation  that  the  contract  by 
which,  they  are  tK>und  is  one  of  suretyship.  At 
tbe  conclusion  of  all  the  testimony,  appellant 
moved  the  court  to  direct  the  Jury  to  return  a 
verdict  in  its  favor  for  the  full  amotmt  claimed, 
for  the  reason  that  there  was  "no  evidence  In 
the  case  of  any  postive  act  on  the  part  of  the 
plaintiff  by  which  the  rights  of  the  guarantors' 
were  injured  In  any  way."  This  motion  being 
denied,  the  nfling  of  the  court  thereon  is  assign- 
ed as  error.  The  written  guaranty  of  respond- 
ents was  placed  on  the  back  of  these  notes  for 
tbe  benefit  of  the  maker,  and  amounts  to  an  un- 
conditional undertaking  upon  their  part  to  pay, 
without  demand  or  notice,  the  amount  due  there- 
on, immediately  upon  default  of  tte  principal. 
Comp.  Laws,  §g  4283,  4284.  The  reciprocal 
rights,  duties,  and  obligations  of  the  parties  be- 
fore us  are  not  such  as  are  created  by  tiie  re- 
lation of  creditor  and  surety,  and  it  is  immate- 
rial tmder  the  statute  whether  respondents,  or 
either  of  them,  did  in  fact  request  appellant  to 
proceM  against  the  defendant  Beward,  or  re- 
sort to  any  other  remedy  withhi  its  power  which 
they,  as  guarantors,  could  not  pursue.  Says 
Mr.  Daniel,  In  his  treatise  on  tbe  Law  of  Nego- 
tiable Instruments:  "A  guarantor  is  a  species 
of  surety,  and  will  be  discharged  by  any  act  of 
a  creditor  tliat  would  discharge  a  8in%ty."  2 
Daniel,  Neg.  Inst  817.  Again:  "Mere  delay 
and  passivity  of  the  creditor  does  not  discharge 
a  drawer  or  indorser,  or  other  surety,  even 
when  the  delay  and  subsequent  hisolvency  of 
the  prtnctpal  deprives  him  of  all  means  of  relm- 
bnrsement;  and,  unless  authorized  so  to  do  by 
statute,  he  cannot,  by  request  or  notice,  compel 
the  creditor  to  sue  the  principal  debtor."  Id. 
344.  It  seems  to  be  well  settled,  both  upon 
principle  and  authority,  that  the  status  of  guar- 
antors of  payment  and  sureties  with  reference 
to  the  right  to  require  and  the  duty  of  the  cred- 
itor upon  demand  to  proceed  against  the  maker 
of  a  promissory  note,  is,  in  the  absence  of  ex- 
press statutory  authority,  identical,  and  neither 
is  discharged  from  liability  by  reason  of  the  de- 
lay or  n^ligence  of  the  creditor  in  the  collec- 
tion of  the  debt  by  suit  or  by  the  sale  of  prop- 
erty pledged  as  collateral  security,  although  he 
has  been  requested  to  thus  proceed.  Mr. 
Brandt,  In  stating  tils  views,  employs  the  fol- 
lowing language:  "The  great  majority  of  cases 
on  the  subject  hold,  in  the  absence  of  any  stat- 
utory provision,  that  if,  after  the  debt  is  due, 
the  surety  request  the  creditor  to  sue  the  prin- 
cipal, who  is  then  solvent,  and  tbe  creditor  fails 
to  do  so,  and  the  principal  afterwnrda  becomes 
insolvent,  the  surety  Is  not  thereby  discharged. 
The  ground  upon  which  these  decisions  rest  Is 
that  the  principal  and  surety  are  both  equally 
bound  to  the  creditor,  who  may  have  taken  a 
surety  in  order  that  he  might  not  have  to  sue 
tbe  principal.  If  the  surety  desires  a  suit 
brought  against  the  principal,  he  may  himself 
pay  the  debt,  and  immediately  sue  the  principal. 
Tbe  contrary  doctrine  is  an  innovation,  and  was 
unknown  to  the  common  law."     Brandt,  Sor.  i 
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208.  One  who  baa  guatantied  the  payment  of 
a  promlaBory  note  lu  the  manner  anil  under  the 
circumstances  disclosed  by  the  record  before  us 
la  not  exonerated  unless  there  be  some  act  upon 
the  part  of  the  creditor  by  which  the  original  ob- 
ligation of  the  principal  is,  without  the  guar- 
antor's consent,  altered,  or  tlie  remedies  or 
rights  of  the  creditor  against  the  principal  im- 
paired or  suspended.  Comp.  Laws,  §  42U0.  Ob- 
'  rlously,  there  has  been  no  act  or  omission  on 
the  part  of  the  creditor  by  wliich  the  original 
obligation  has  been  changed  in  any  manner,  and 
all  the  legal  rights  and  remedies  that  ever  ex- 
isted in  fiivor  of  appellant  against  the  defendant 
Seward  have  continued  without  interruption, 
and  hare  remained  unimpaired.  Respondents' 
liability  being  fixed,  upon  the  maturity  of  the 
notes  it  was  their  duty  to  pay  the  debt  as  re- 
qtiested,  and  It  wss  not  within  their  power  to 
thus  convert  appellant's  right  to  proceed  against 
the  principal  obligor  into  a  like  duty  upon  its 
part,  which,  upon  failure  of  Immediate  perform- 
ance, would  relieve  them  from  the  obligation 
into  which  they  had  entered.  Section  4294  of 
the  Compiled  Laws  provides  that  "mere 'delay 
on  the  part  of  a  creditor  to  proceed  against  the 
principal,  or  to  enforce  any  other  remedy,  does 
not  exonerate  a  guarantor";  and,  while  section 
43(M  gives  to  a  surety  all  the  rif^ts  of  a  guar- 
antor, there  Is  no  statutory  provision  conferring 
upon  a  guarantor  of  payment  the  right  of  a 
surety,  under  section  4306,  to  require  a  creditor 
to  proceed  against  his  principal;  and  the  com- 
mon-law rule  that  delay  after  demand  will  ex- 
onerate neither,  though  once  alilce  applicable  to 
both,  now  prevails  only  as  to  the  guarantor. 
Without  some  affirmative  act  or  omission  of 
duty  on  the  part  of  a  creditm',  a  guarantor  la 
not  exonerated  by  the  discharge  of  his  princi- 
pal, even  by  operation  of  law.  Comp.  Laws, 
J  4206.  The  execution,  delivery,  and  nonpay- 
ment of  the  notes  being  conceded,  and  the  mak- 
ing of  the  guaranty  being  admitted,  it  seems 
clear  to  me  that  no  defense  was  alleged  in  the 
answer  or  offered  at  the  trial  tending  to  exon- 
erate respondenta.  Without  departing  from  the 
theory  upon  which  the  case  was  tried,  or  hold- 
ing that  a  guarantor  of  payment  has  in  this 
state  authority  to  compel  a  creditor  to  proceed 
ajnilnst  the  principal  debtor,  and  that  mere  de- 
lay will  exonerate  a  guarantor,  the  majority 
opinion  cannot.  In  my  judgment,  be  Justified. 
The  case  shotild  be  remanded,  with  the  direc- 
tion that  Judgment  in  circuit  court  be  entered  In 
favor  of  the  plaintiff  for  the  amount  found  to 
be  due  upon  the  notes. 


OLOVER  T.  HYNES  LUMBER  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  24.  1886.) 
Labokbk's   Libx— Manupacturbd   Lumber— Evi- 

DEN-CK. 

In  an  action  to  enforce  a  lien  under  Laws 
ISOl.  c.  139,  which,  amoug  other  things,  gives 
a  lien  on  manufactured  lumber  to  any  person 
who  has  performed  labor  in  manufacturing  it, 
where  it  appears  that  plaintiff  was  employed  by 
defendant   In   other   capacities,    plaintiff    must 


show  clearly  how  mnch  of  the  time  and  labor 
was  spent  in  manufacturing  the  lumber  In  ques- 
tion. 

Appeal  from  circuit  court,  Bayfield  county; 
John  K.  Parish,  Judge. 

Action  by  William  S.  Glover  against  the 
Hynes  Lumber  Company  and  others  to  en- 
force a  lien  on  manufactured  Iimiber.  Prom 
a  Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

This  is  an  action  to  enforce  a  laborer's 
lien  upon  a  quantity  of  manufactured  lum- 
ber, under  chapter  139,  Laws  1891,  which, 
among  other  provisions,  gives  a  lien  upon 
manufactured  lumber  to  any  person  who 
has  performed  labor  in  manufacturing  the 
same.  It  appears  that  the  lumber  in  qnes- 
tion  was  manufactured  at  the  mill  of  the 
defendant  the  Hynes  Lumber  Company,  and 
was  the  property  of  the  remaining  defend- 
ants. It  further  appears  that  the  plaintiff 
was  employed  by  the  Hynes  Lumber  Com- 
pany, for  more  than  a  month  before  the  mlU 
started.  In  superintending  the  building  of  an 
addition  to  the  mill,  and  putting  in  the  ma- 
chinery; that,  after  the  mill  started,  and  the 
sawing  of  the  lumber  In  question  was  be- 
gan, he  continued  to  superintend  the  putting 
ih  of  new  machinery,  and  the  making  of  per- 
manent Improvements  to  the  mill,  and  at  the 
same  time  superintended  the  keeping  of  the 
mill  and  machinery  in  repair  when  break- 
ages occurred.  The  plaintiff  was  unable  to 
state  what  share  of  his  time  was  spent  on  the 
repairs,  and  what  share  upon  permanent  Im- 
provements, thoush  directly  asked  the  ques- 
tion, and  no  other  witness  attempted  to  an- 
swer the  question.  The  court  charged  the 
Jury,  In  sub^itance,  that  the  plaintiff  was  en- 
titled to  a  lien  for  any  sum  due  for  general 
superintendence  of  the  mill  while  the  lumber 
was  in  course  of  manufacture,  and  for  his 
services  In  superintending  repairs,  but  not 
for  labor  performed  In  rebuilding  the  mill, 
or  making  permanent  improvements  thereon. 
Under  these  Instructions  the  Jury  found  the 
entire  amount  due  the  plaintiff  for  services 
was  $813.84  and  that  of  that  sum  $713.30  was 
due  for  labor  In  manufacturing  the  lumber 
In  question,  and  was  a  lien  thereon.  Upon 
this  verdict  Judgment  was  rendered  against 
the  Hynes  Lumber  Company  for  the  full 
amount  due  the  plaintiff,  and  adjudging  a 
Hen  upon  the  lumber  for  $713.30  and  costs. 
From  the  Judgment  of  lien  the  defendants  ap- 
I)ealed. 

Tomklna  &  Merrill  and  R.  Sleight,  tor  ap- 
pellants. Sanborn,  Dnfur  &  O'Keefe,  for  re- 
spondent 

WINSLOW,  J.  (after  stating  the  facts). 
It  is  evident  that  the  Jtuy  had  no  testimony 
before  them  from  which  they  conia  deter- 
mine how  much  of  the  plaintifTs  time  and 
labor  was  spent  in  manufacturing  the  Inm- 
ber  in  question.  At  best,  it  could  be  but  a 
mere  guess.    The  statute  gives  a  lien  only  for 
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the  labor  and  services  performed  In  manU' 
facturing  tlie  lumber.  It  Is  plainly  tbe 
plalntlfTs  duty  to  show  tlie  amount  of  sucb 
labor  and  aervicea.  Until  be  does  so,  be  Is 
in  no  position  to  demand  a  lien.  He  cannot 
leave  it  for  tbe  jury  to  speculate  upon,  wltb- 
out  evidence.  Tbere  must  be  a  new  trial. 
Judgment  reversed,  and  action  remanded 
for  a  new  trlaL 


ALBRECHT  v.  MILWAUKEE  &  8.  BY.  CO. 

(Supreme  Conrt  of  Wiscontfn.    Nov.  24,  1896.) 

Hastkr  and  Sbrvast — Peksonai.  Injukieb— Nkg- 

LiSENCK—  Krleabb— Rescission — 

Ql'ibti'JX  for  Jckt. 

1.  In  an  action  against  a  railroad  company 
for  personal  injnrios  to  a  brakeman,  it  appeared 
thiit  at  a  certain  station,  from  which  spur 
tracks  extended  to  stone  qnarries  of  a  third 
I)en<on,  by  the  acts  of  the  engineer  of  a  switch 
enciiie  and  the  yardmaater  at  such  station, 
irho  acted  aa  brakeman  in  taking  cars  to  such 
qnnrries,  such  engine  collided  on  tbe  mnin 
tRu-k  with  a  train,  and  injured  plaintiff.  There 
was  testimony  that  such  engineer  told  the  yard- 
mnster  that  be  could  make  the  station  before 
the  arrival  of  the  train,  and  it  appeared  that 
be  was  In  a  position  to  see  further  down  the 
track  than  the  yardmaster  could  without  going 
out  on  the  main  track,  ffefd  that,  even  if  the 
latter  was  not  a  yardmaster  at  the  time  and 
place  of  the  accident,  it  was  error  to  hold  the 
engineer  free  from  negligence,  and  direct  a 
Tcrdict  for  defendant,  nnder  Snnb.  &  B.  Ann. 
St.  ;  ISlSa  (Laws  1889,  c.  438),  which  made 
defendant  liable  in  case  the  injury  was  caused 
by  the  negligence  of  its  yardmaster,  engineer, 
or  any  other  employ^  who  had  charge  or  con- 
trol of  any  switch. 

2.  In  an  action  for  Injnries,  plaintiff  testified 
that,  at  the  time  of  signing  a  written  release 
set  Dp  by  defendant  as  a  defense,  he  was  con- 
fined to  his  bed;  that  defendant's  representa- 
tives called  on  him  when  no  one  was  present 
except  bis  mother;  that  neither  he  nor  she 
conid  read  English;  that  snch  representatives 
asked  him  if  he  was  in  need  of  money,  and  he 
answered.  "Yes";  that  they  told  him  they 
wonid  pay  him  fonr  months'  wages  in  advance 
and  hia  doctor's  bill:  that  they  were  going  to 
help  him  further.  If  he  was  in  need  of  any  more, 
and  he  would  have  to  give  them  a  receint  for 
the  money;  that  he  signed  the  paper,  without 
its  being  read  to  him,  supposing  ft  was  a  re- 
ceipt: and  that  he  would  not  have  siirned  it  if 
be  liad  known  it  was  such  release.  Held,  that 
the  evidence  was  suHicient  to  take  to  the  jury 
the  question  whether  plaintiff  was  induced  to 
eiectite  the  paper  by  any  excusable  mistake, 
deception,  or  fraud. 

Apiieal  from  circuit  court.  Rock  county; 
John  R.  Bennett,  Judge. 

Action  by  Frederick  Albrecht  against  tbe 
Milwaukee  &  Superior  Railway  Company  for 
personal  Injuries  caused  by  defendant's  neg- 
ligence. From  a  judgment  entered  on  a  ver- 
dict directed  by  the  court  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Ryan  &  Merton,  for  appellant  Winkler, 
Zanders,  Smitb,  Bottum  &  Vilas,  for  re- 
spondent 

CASSODAY,  C.  J.  This  action  Is  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed by  tbe  plaintiff,  while  In  tbe  employment 


of  tbe  defendant,  by  reaaon  of  a  collision  of 

tbe  regular  train  west,  upon  which  the  plain- 
tiff was  brakeman,  and  a  switch  engine  com- 
ing from  a  spur  track  out  on  tbe  main  track 
near  Lannon  Station.  At  the  close  of  tbe 
evidence  tbe  court  directed  s  verdict  In  fa- 
vor of  tbe  defendant,  and  from  tbe  Judg- 
ment entered  thereon  tbe  plaintiff  brings 
this  appeal. 

The  facts  are  to  the  effect  that  tbe  defend- 
ant railroad  was  about  12  miles  long,  and 
ran  from  GcanviUe,  in  Milwaukee  county, 
west,  through  Lannon  Station,  to  Sussex,  in 
Waukesha  county;  that  there  were  several 
stone  quarries  near  Lannon,  and  there  were 
several  spur  tracks,  diverging  from  various 
points  on  tbe  main  track,  to  tbe  different 
quarries,  Including  one  known  as  "Keifer's 
Stone  Quarry,"  which  waa  situated  about 
three-quarters  of  a  mile  eastward  from  Lan- 
non Station,  and  about  40  rods  .southerly 
from  tbe  main  track;  that  the  spur  track 
ran  from  Keifer's  quarry  In  a  northeasterly 
direction  to  tbe  main  track;  that,  Septem- 
ber 30,  1892,  the  regular  train  coming  from 
Granville  was  due  at  Lannon  at  6  o'clock  p. 
m.;  that,  Just  before  that  train  was  so  due, 
switch  engine  No.  1,  used  for  switching  cars 
to  and  from  tbe  main  track  and  the  quarries, 
with  Mat  Jens  as  engineer,  and  HIckson, 
yardmaster  at  Lannou,  as  brakeman,  bad 
put  two  cars  Into  Howard's  quarry,  and  re- 
turned to  Lannon  Station,  when  they,  by  or- 
der of  tbe  superintendent,  took  two  stock 
cars  to  Keifer's  quarry,  and  left  them  tbere, 
and  then  returned  to  tbe  spur  track  to  with- 
in a  few  rods  of  the  spur  switch,  and  there 
stopped;  that  it  waa  then  about  5  o'clock; 
that  HIckson  and  Jena  then  conferred  with 
each  other  as  to  whether  they  could  make 
Lannon  Station  before  the  arrival  of  the 
regular  train  from  Granville,  or  should  wait 
until  after  It  should  pass;  that  they,  or  one 
of  them,  concluded  that  they  could  make 
tbe  station,  and  so  Hickson  went  to  the 
switch,  wbere  he  could  look  along  tbe  track 
for  a  quarter  of  a  mile,  and  could  see  no 
train;  that  be  then  threw  tbe  switch,  and 
signaled  the  engineer  to  come  ahead,  and  be 
did  so;  that  HIckson  did  not  look  again  un- 
til be  heard  the  whistle,  and  then  the  train 
was  only  400  or  500  feet  distant,  and  the 
switch  engine  had  gone  back  onto  the  main 
track,  and  It  was  Impossible  to  get  It  back 
onto  tbe  spur  track  before  being  struck  by 
the  coming  train.  As  a  result  of  tbe  col- 
lision, tbe  plaintiff,  a  brakeman  of  the  train, 
was  severely  Injured.  This  case  was  here 
upon  a  former  appeal,  and  was  then  reversed 
for  errors  in  the  ruling  made  and  instruction 
given.  87  Wis.  105,  58  N.  W.  72.  Upon  tbe 
last  trial  a  verdict  was  directed  In  favor  of 
tbe  defendant.  Sucb  direction  Is  sought  to 
be  sustained  on  two  grounds. 

1.  It  is  conceded  that  the  accident  happen- 
ed through  the  negligence  of  Hickson,  who 
was  then  in  tbe  employment  of  the  defend- 
ant;  but  It  is  contended  that  the  defendant 
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te  not  Uable,  beeaBse  Hlckson  was  not,  at 
the  time  and  place  of  the  accident,  a  "yard- 
master"  within  the  meaning  of  section  1816a, 
Sanb.  &  B.  Ann.  St.  (chapter  43S,  Laws  1888). 
That  act  was  sufficient  to  malce  the  defend- 
ant liable  to  the  plaintiff  in  case  such  dam- 
a|i;e  was  "caused  by  the  negligence"  of  its 
"yardmaster"  or  "engineer,  or  of  any  other 
employ^,  who"  had  "charge  or  control  of 
any  •  •  *  switch."  Although  that  act 
was  repealed  by  chapter  220,  Laws  1893,  yet 
such  repeal  did  not  afCect  then  existing  ac- 
tions or  causes  of  action.  While  Hlckson 
may  have  acted  in  the  capacity  of  yardmas- 
ter at  Lannon,  yet  It  Is  doubtful  whether  he 
can  be  regarded  as  acting  In  that  capacity 
when  snitching  cars  in  or  out  of  Keifer's 
quarry.  We  assume,  for  the  purposes  of 
this  case,  that  be  was  not  It  is  said  by 
counsel  for  the  defendant  that  his  duties 
"were  to  .couple  cars,  to  set  brakes  on  cars, 
and  uncouple  cars,  open  and  close  switches, 
and  to  follow  the  switch  engine  from  yard 
to  yard,  taking  cars  In  and  out  from  the 
quarries,"  and  that  "he  had  a  brakeman 
with  him  who  performed  similar  services, 
conpUng  and  uncoupling  cars,  opening  and 
closing  switches,"  and  that  "they  both  had 
keys"  for  tbat  purpose.  It  would  seem  that 
Hidcson,  at  the  time  and  place  in  question, 
had  "charge  or  control"  of  the  "switch"  to 
tile  spur  track,  and  hence  was  one  of  the  em- 
ployes named  in  the  act.  But,  were  it  oth- 
erwise, still  the  testimony  tends  to  prove 
that  the  engineer  of  the  switch  engine,  in  an- 
swer to  a  question  by  Hlckson,  told  him 
tbat  be  could  make  the  station  before  the 
arrival  of  the  train,  and  it  appears  that  he 
was  in  a  position  to  see  farther  down  the 
track  than  Hlckson  could  without  going  out 
onto  the  main  track.  We  do  not  think  the 
trial  conrt,  upon  the  evidence  in  the  record, 
was  Justified  in  holding  that  the  engineer 
was  free  from  negligence.  He  was  one  of 
the  persons  expressly  named  in  the  act,  and, 
if  Hlckson  had  "charge  or  control"  of  that 
switch,  then  he  was  also  one  of  the  employes 
mentioned  in  the  act 

2.  It  is  contended  that,  even  If  the  defend- 
ant was  originally  liable  for  the  injury,  yet 
that,  11  days  after  it  was  incurred,  the  same 
was,  for  a  good  consideration  paid  to  the 
plaintier,  fully  compromised  and  released, 
and  tbat  the  plaintiff  at  the  time  executed 
and  delivered  to  the  defendant  a  written  in- 
strument, reciting  a  consideration  of  $22.5, 
whereby  he  forever  discharged  the  defend- 
ant its  "agents  and  employes,  from  any  and 
all  liability  by  reason  of  said  injuries."  Up- 
on the  former  appeal  the  Judgment  was  re- 
versed because  the  trial  court  had  charged 
the  Jury  to  the  effect  that  the  plaintiff  might 
avoid  such  compromise  and  release  "by 
merely  showing  that,  at  the  time  he  signed 
It,  he  did  not  know  its  contents  or  effect." 
87  Wis.  109,  58  N.  W.  74.  Mr.  Justice  Pln- 
ney  there  states  the  well-established  rule  as 
to  the  binding  force  of  written  contracts,  in 


the  absence  of  fraud  or  mistake,  and  be 
adds:  "This  is,  no  doubt,  the  true  rule.  In 
tbe  absence  of  proof  to  show  that  the  party 
had  been  deceived,  misled,  or  overreached." 
See,  also,  Herbst  v.  Lowe,  65  Wis.  321,  26 
N.  W.  754;  Ball  v.  McOeocb,  81  Wis.  171, 
51  N.  W.  447.  Among  other  things,  he  there 
said:  "There  is  no  pretense  that  the  plain- 
tiff was  induced  to  sign  the  release  through 
fraud  or  misrepresentation,  or  that  any  de- 
ception was  practiced  by  misreading  it  to 
him."  Upon  the  last  trial  the  plaintiff  tcsti 
fled  to  the  effect  that,  at  the  time  of  sign- 
ing the  written  release  In  question,  he  was 
confined  to  bis  bed  and  "bad  fever  and  lots 
of  pain";  that  weights  were  attached  to  his 
foot;  that  Blair  and  Burch,  representing  the 
defendant,  called  upon  him;  that  no  one  else 
was  present,  except  his  mother;  that  nei- 
ther he  nor  his  mother  could  read  English; 
that  Blair  or  Burcb  asked  blm  If  be  was  in 
need  of  money;  that  he  answered  In  the  af- 
firmative; that  they  then  told  him  tbat  he 
would  probably  be  laid  up  aboat  four 
months,  and  would  then  be  all  right  and 
could  go  to  work  again;  tbat  tbey  would 
pay  him  four  months'  wages  in  advance, 
and  his  doctor's  bill;  that  they  asked  him 
how  much  he  was  getting,  and,  when  he  told 
them,  they  figured  up  what  the  four  months' 
wages  would  come  to,  and  what  they  bought 
the  doctor's  bill  would  amount  to,  and  told 
bim  they  were  going  to  help  him  further,  if 
be  was  in  need  of  any  more;  that  they  then 
told  him  be  would  have  to  give  them  a  re- 
ceipt for  the  money,  and  he  signed  the  pa- 
per without  its  being  read  to  him;  tbat  Id 
signing  it  he  supposed  it  was  a  receipt  for 
four  months'  wages  and  the  doctor's  bill; 
that  he  would  not  have  signed  it  if  he  had 
known  that  It  was  such  release;  tbat  tbey 
did  not  pay  him  anything  at  tbe  time,  but 
did  afterwards.  Under  the  repeated  decisions 
of  this  court  we  must  bold  that  such  evi- 
dence was  sufficient  to  take  to  the  Jury  the 
question  as  to  whether  the  plaintiff  was  in- 
duced to  execute  such  release  by  any  ex- 
cusable mistake,  deception,  or  fraud.  Lust- 
ed V.  Railway  Co.,  71  Wis.  398,  86  N.  W.  85S; 
Sbeanon  t.  Insurance  Co.,  83  Wis.  527,  .'iS 
N.  W.  884,  and  cases  cited  in  tbe  opinions. 
These  cases  are  cited  approvingly  in  San- 
ford  V.  Insurance  Co.  (Wash.)  40  Pac.  611; 
Railway  Co.  v.  Han-is,  lo8  U.  S.  333,  15  Sup. 
Ct  845.  In  this  last  case  it  was  expressly 
held  that  when,  in  such  an  action,  the  de- 
fendant sets  up  a  written  release  of  such 
damages  signed  by  the  plaintiff,  and  the 
plaintiff,  not  denying  its  execution,  claims 
that  it  was  signed  by  him  in  ignorance  of 
its  contents,  at  a  time  when  he  was  under 
great  suffering  from  injuries,  and  in  a  state 
approaching  to  unconsciousness,  caused  by 
his  Injuries  and  by  the  use  of  morphine,  the 
question  Is  one  for  the  jury,  under  proper  in- 
structions from  the  court.  The  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
Is  remaudwl  for  a  new  trial. 
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POOL  ▼.  MIIATAUKBB  MBCHANI08' 
INS.  CO. 

SAME  T.  FARMERS'  FIRE  INS.  CO. 

(Saprcme  Court  ot  Wiacoofin.     Not.  24,  1896.) 

Ciixai  OF  Vbrvb— jDRr-~-TBUi>-OMEOTioii  to 
Efidcvob. 

1  Wher*  affldarita  in  anpport  of  a  motion 
for  a  chanxe  of  venue  on  the  Kround  of  local 

grejndicf,  stntinf;  thnt  certain  pprsons  had  been 
card  by  affiants  to  express  the  opinion  that 
oiirfa  prejudice  existed,  were  eontradlcted  bj  af- 
fidarita  of  most  of  the  persons  named,  atatioK 
a  cuutrarr  opinion,  and  dj  other  affidavits  that 
uu  prejudice  existed,  a  denial  of  the  motion  waa 
not  an  abase  of  the  court's  discretion. 

2.  The  overruling  of  a  challenge  to  a  Jnrer 
for  cause  is  not  prejudicial  error  unless  it  ap- 
liears  that  an  objectionable  juror  was  torcoit 
on  the  challenKinfr  party  after  he  had  exhausteU 
his  peremptory  cballenjcea.  and  ant  In  the  trial. 

3.  A  general  objection  to  a  question  asked  a 
witness  as  being  "incompetent,  irrelevant,  and 
imiiroper"  is  not  sufficiently  specific  to  raise  the 
quMtMm  OB  an  assignment  of  errqr  that  the 
quest ioB  was  too  bioad,  and  should  have  been 
confined  by  the  court  within  more  narrow  lim- 
its. 

Appeal*  from  circuit  court,  ABhla,ni1  county; 
John  K.  P&risb,  Judge. 

Actkos  by  Franldln  J.  Pool  agalnat  the  MU- 
wauke*  Mecbanlcs'  Insurance  Company  and 
the  Farmen'  Fire  Insurance  Company  on  poli- 
cies of  losoranoe.  Judgment  in  eacb  case  for 
plaintiff,  and  deftoidaata  appeal.     Affirmed. 

ActloiiB  to  recover  on  fire  Insumnoe  pelicieB. 
Such  poUeieB  contain  the  following  proTlsions: 
"This  entire  policy,  unleflB  otherwise  provided 
by  agreement  Indorsed  hereon  or  added  here- 
to, sbaU  be  void  •  *  *  If  the  hazard  be  In- 
creased by  any  aoeana  within  the  control  or 
knowledce  of  the  Insured.  If  fire  occur,  the 
hwured  sball  •  *  •  protect  the  property 
from  further  damage,  shall  forthwith  separate 
the  damaged  from  nndamaged  personal  prop- 
erty, put  it  Into  the  beat  possible  order,  make 
a  complete  Inventory  of  the  same,  stating  the 
quantity  and  coat  of  each  article,  and  the 
•moont  claimed  thereon.  •  •  •  The  assur- 
ed, as  often  as  required,  sball  exhibit  to  any 
person  designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and 
snbmlt  to  ezamlnatioD.  under  oath,  by  any 
person  named  by  this  company,  and  subscribe 
(he  same,  and.  as  often  as  required,  sball  pro- 
duce for  examination  ail  books  of  account, 
bills.  iBTOices,  and  other  vouchers,  or  certified 
copies  thereof  If  originals  be  lost,  at  such  rear 
sonable  places  as  may  be  designated  by  this 
company  or  its  representatiTea,  and  shall  per- 
mit extracts  and  copies  thereof  to  be  made. 
In  the  event  of  disagreement  as  to  the  amount 
of  loss,  the  BBiae  sfaall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinterest- 
ed appraiaerB;  tlie  assured  and  this  comimny 
<-ach  selecting  one,  and  the  two  so  cbusen 
shall  then  asleet  a  oompetent  and  disinterest- 
ed umpire.  The  appraisers,  together,  sball 
estimate  and  appnlBe  the  lose,  stating,  sepa- 
rately, sound  value  and  damaged,  and,  failing 
to  agree,  sball  submit  tbetr  difllerences  to  the 
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notplre,  and  the  award,  in  writing,  of  any 
two  shall  determine  the  amount  of  such  loss. 
The  parties  thereto  shall  pay  the  appraiser  re- 
spectivdy  selected  by  tliem,  and  shall  bear 
equally  the  expense  of  the  appraisal  and  um- 
pire. The  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this  poli- 
cy, or  any  forfeiture  thereof,  by  any  requbre- 
ment,  act,  or  proceeding  on  Its  part  relative 
to  the  appraisal,  or  to  any  examination  here- 
in provided  for."  The  policies  covered  a  stodc 
of  dry  goods  constating  of  such  merchandise 
as  is  ordinarily  kept  for  sale  In  a  retail  dry- 
goods  store.  Such  stock  was  situated  in  a 
tbree-story  brick  building  and  basement.  On 
the  29tb  day  of  April,  1884,  plaintiff,  for  the 
purpose  of  freeing  the  goods  from  motbs,  used 
some  "Johnson  Fumigators,"  so  called.  These 
fumigators  coosisted  ol  blocks  of  sulphur  In 
the  form  of  cubes,  eacb  surrounded  on  all  the 
surfaces  but  the  top  with  some  substance  to 
prevent  the  molten  sulphur  from  running,  and 
having  In  the  top  surface  a  wick  to  facilitate 
igniting  the  sulphur.  Four  of  the  cubes, 
placed  In  a  box  about  4  inches  square  and  1% 
inches  high,  open  at  the  top,  were  called  a 
candle.  The  fumigators  were  used  in  the  fol- 
lowing manner:  When  the  store  was  closed 
for  the  day,— that  being  about  9  o'clock  p.  m., 
—there  were  placed  In  the  basement  two  lots 
of  the  candles,  one  in  wbat  was  called  the 
"cloak  room"  and  one  in  tie  "carpet  room." 
Elach  lot  was  put  In  an  Iron  pan,  placed  on 
three  thicknesses  of  wire  door  mats  on  the 
floor.  On  the  ground  floor  several  lots  of 
fumigators  were  pUiccd  in  substantially  the 
same  way.  None  of  the  goods  were  in  the 
immediate  vidnlty  of  the  fumigators  so  pla- 
ced. After  all  were  in  place,  they  were  light- 
ed. Plaintiff's  employes  and  the  person  of 
whom  the  fumigators  were  purchased,  and  un- 
der whose  charge  they  were  arranged,  then 
left  the  building,  and  closed  and  locked  the 
doors.  That  was  between  9  and  10  o'clock. 
From  the  outside  of  the  building,  by  looking 
through  the  windows,  they  watched  the  burn- 
ing sulphur  for  some  time,  then  all  went  away 
but  one.  who  continued  to  watch  till  nearly 
12  o'clock,  at  which  time  all  the  fumigators 
were  apparently  burned  out,  when  be  went 
home.  After  about  half  an  hour  the  proiM>rty 
was  discovered  to  be  on  fire.  8ucb  fire  caused 
the  damage  for  which  a  recovery  la  sought  un- 
der the  policies.  Defendants  claimed,  as  a 
defense,  tliat  the  use  of  the  fumigators  in- 
creased the  hazard  of  loss  by  fire,  and  hence 
avoided  the  policies.  After  the  fire  A.  B. 
Noble,  local  agent  for  the  company,  directed 
the  damaged  goods  to  be  removed  to  the  Colby 
Hnnse,  a  building  across  the  street,  where 
tbey  could  be  luTcntorled,  examined,  taken 
care  of,  and  the  damage  appraised.  Noble 
bad  no  other  authority  at  this  time  than  that 
of  local  agent.  I.ater,  duly-authorized  adjust- 
ers adjusted  the  loss.  In  the  course  of  which 
tbey  agreed  with  plaintiff  that  the  value  of 
the  goods  saved  was  SIO.OOO.  and  that  his  ac- 
tual loss  was  $42,000.     At  the  time  of  such 
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adjugtment  of  the  loss,  mcb  adjusters  had 
full  knowledge  of  the  use  of  the  fumlgatoTs, 
and,  when  Noble  directed  the  removal  of  the 
goods  to  the  Colby  House,  he  had  such  knowl- 
edge. It  was  claimed  on  the  part  of  plaintiff 
tliat,  if  the  use  of  the  fumlgators  Is  sufficient 
to  avoid  the  policies,  the  action  of  defendants' 
agents,  as  above  set  forth,  with  knowledge 
of  such  use,  constitutes  a  waiver  of  the  for- 
feiture. In  the  action  against  the  Farmers' 
Fire  Insurance  Company,  an  application  was 
made  for  a  change  of  venue  on  the  ground  of 
the  prejudice  of  the  people,  which  was  denied. 
There  were  some  exceptions  to  the  rulings  of 
ttie  court  during  the  impaneling  of  the  jury, 
which  will  be  noted  la  the  opinion.  In  each 
case  there  was  a  special  verdict.  The  follow- 
ing are  some  of  the  questions  and  answers, 
numbered  without  reference  to  the  numbers 
In  the  verdicts,  which  are  found  in  both:  "(1) 
Was  It  necessary  for  plaintiff  to  fumigate  his 
stock  of  goods  in  order  to  preserve  and  protect 
the  same?  Answer.  Yea.  (2)  Were  the  fuml- 
gators used  by  the  plaintiff  proper  and  adapt- 
ed to  that  purpose?  Answer.  Yes.  (3)  Were 
the  same  in  common  use  for  that  purpose? 
Answer.  Yes.  (4)  Do  you  find  from  the  evi- 
dence that  the  use  of  the  fumigatois  bicreased 
the  ha^sard  under  the  terms  of  the  policy? 
Answer.  No.  (5)  If  the  plaintiff  was  in  fault 
by  the  use  of  these  fumlgators,  did  the  de- 
fendant, by  its  acts,  waive  the  same?  An- 
swer. Yes."  Several  exceptions  to  the  judge's 
charge,  and  other  exceptions,  were  taken, 
which,  so  far  as  necessary,  will  be  noticed  in 
the  opinion.  A  motion,  in  each  case,  to  set 
aside  the  verdict  and  for  a  new  trial,  was 
made  and  denied,  and  thereupon  judgments 
were  rendered,  from  which  these  appeals  were 
taken. 

Mylrea,  Marchetti  &  Bird,  for  appellants. 
W.  L.  Wiudom  and  Gabe  Bouck,  for  respond- 
ent. 

MARSHALL,  3.  (after  staUng  the  facts). 
In  the  appeal  of  the  Farmers'  Fire  Insurance 
Company  there  Is  presented  the  question  of 
whether  the  court  erred  in  refusing  the  mo- 
tion to  change  the  place  of  trial  on  account  of 
the  prejudice  of  the  people.  The  motion  was 
regularly  made,  based  on  affidavits  alleging 
facts  tending  to  show  that  such  prejudice  ex- 
isted. Such  facts  consisted  largely  of  state- 
ments that  various  persons,  not  named,  and 
others  named,  had  stated  to  the  persons  mak- 
ing the  moving  affidavits  that  the  insurance 
companies  concerned  in  the  loss  could  not  ob- 
tain a  fair  trial  in  the  county  of  Ashland. 
The  case  was  met,  on  the  part  of  the  plahitiff, 
by  affidavits  of  most  of  the  persons  named  in 
such  moving  papers,  denying  the  making  of 
such  statements,  and  alleging  that  they  enters 
tained  a  contrary  view.  There  were  also  a 
large  number  of  opposing  affidavits,  to  the 
effect  that  the  business  of  the  affiants,  and 
their  facilities  for  knowing  the  sentiments  of 
the  people,  were  such  that.  If  the  preju- 
dice complained  of  existed,  they  would  be 


liable  to  know  It,  and  that  they  had  not 
heard  any  statements  made  Indicating  sucli 
prejudice;  and  that.  In  their  opinion,  there 
was  none.  The  rule  is  well  established 
that  the  granting  or  denying  of  an  applica- 
tion to  change  the  place  of  trial  on  the  ground 
of  the  prejudice  of  the  people  is  In  the 
sound  discretion  of  the  trial  court,  and  that 
Its  determination  will  not  be  disturbed  on  ap- 
peal unless  it  clearly  appears  that  there  has 
been  an  abuse  of  such  discretion.  Lego  v. 
Shaw,  38  Wis.  401;  Ross  v.  Hanchett,  52  Wis. 
491,  9  N.  W.  624;  Schafer  v.  Shaw,  87  Wis. 
185,  58  N.  W.  240.  It  Is,  In  effect,  held.  In 
Cyra  v.  Stewart,  79  Wis.  72,  4S  N.  W.  50, 
that  when  facts  and  circumstances  are  set 
forth  sufficient  to  enable  the  court  to  judge 
for  Itself  that  there  is  sufficient  ground  for 
believing  a  fair  trial  cannot  be  had,  met  only 
by  affidavits  expressing  an  opinion  to  the  con- 
trary, the  change  should  be  granted,  and  that 
a  denial  cpnstitutes  reversible  error.  But  such 
Is  not  this  case.  Here,  as  stated,  the  facts 
consisted  mainly  of  allegations  that  varlooa 
persons  named  stated  that  an  Impartial  trial 
could  not  be  bad  In  the  county.  Most  of  such 
persons,  by  affidavit,  denied  making  any  such 
statements,  or  that  they  entertained  such  be- 
lief. Such  affidavits  were  supplemented  by 
others  made  by  hotel  keepers,  physicians,  po- 
lice officers,  editors,  real-estate  agents,  and 
others,  who  would  be  likely,  from  the  nature 
of  their  business,  to  hear  statements  indicat- 
ing prejudice  If  any  existed,  and  they  testified 
that  they  had  heard  none.  The  case  thus 
made  up  in  opposition  to  the  change  is  quite 
as  strong  in  favor  of  the  ruling  of  the  trial 
court  as  In  Rowan  t.  State,  30  Wis.  120, 
where  this  court  said:  "It  Is  said  the  affida- 
vits In  support  of  the  motion  were  strong  and 
positive  in  the  statements  showing  the  exist- 
ence of  prejudice  and  a  general  feeling  of  hos- 
tility against  the  defendant,  while  the  affida- 
vits on  the  part  of  the  state  are  merely  nega- 
tive In  their  character.  This  Is  not  an  en- 
tirely accurate  view  to  take  of  such  evidence. 
If  such  prejudice  prevailed  as  to  require  a 
change  of  the  {dace  of  trial,  it  seems  incredi- 
ble that  such  persons,  whose  business  ren- 
dered It  necessary  to  constantly  meet  and  con- 
verse with  considerable  numbers  of  their  fel- 
low citizens,  should  be  entirely  ignorant  of  its 
existence."  That  fits  this  case.  Clearly,  It 
cannot  be  said  that  there  was  an  abuse  of 
judicial  discretion  In  denytaig  defendants'  mo- 
tion. 

In  the  appeal  of  the  Farmers'  Fire  Insurance 
Company  there  is  also  presented  the  ques- 
tion of  whether  the  court  erred  in  overruling 
a  challenge  of  a  juror  for  cause,  and.  If  so, 
whether  that  is  reversible  error,  in  view  of 
the  fact  that  the  objectionable  juior  did  not 
sit  upon  trial  of  the  case.  On  this  poiut. 
People  V.  Casey,  96  N.  Y.  115,  Is  confidently 
rellod  upon.  That  is  to  the  effect  that  if,  by 
the  erroneous  ruling,  the  party  is  obliged  to 
exhaust  all  his  peremptory  challenges,  the  er- 
ror is  harmful.     The  record  here  does  not 
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sbow  such  a  case.  It  shows  that  all  the  per- 
emptory ehaUengea  were  exhausted,  but  not 
tkit  the  last  challenge  was  used  In  striking 
fmm  the  panel  the  objectionable  Juror,  or  that 
the  ruling  was  the  cause  which  compelled 
sach  exhaustion  of  the  challenges.  The  true 
nile,  we  hold,  Is  laid  down  in  Spies  t.  Peo- 
ple, 122  m.  1,  12  N.  E.  865,  and  17  N.  E.  898, 
to  the  effect  that  it  is  not  prejudicial  error  to 
oTeimle  a  challenge  for  cause,  unless  it  is 
dwwn  that  an  objectionable  Juror  was  forced 
opon  the  party,  and  sat  upon  the  case  after 
such  party  had  exhausted  his  peremptory 
challengea  This  court  substantbilly  adopted 
that  view  in  Grace  r.  Dempsey,  75  Wis.  313, 
43  N.  W.  1127,  where  it  is  said  in  the  opinion 
X)j  Mr.  Justice  Gassoday,  discussing  a  simi- 
lar subject,  "The  statute  expressly  precludes 
this  court  from  reversing  any  Judgment  for 
any  error  not  affecting  the  substantial  right 
at  the  appellant  Rey.  St.  {  2S29."  There  is 
nothing  in  the  record  to  indicate  that  by  such 
toling  ttie  defendants  were  hi  any  way  preju- 
diced.' 

Patrick  Hanraban,  a  witness  for  plaintiff, 
wu  asked  the  question,  "Were  the  fumlgators 
in  general  use  for  the  purpose  of  fumigation?" 
to  which  defendant  objected  as  incompetent, 
irrelerant,  and  improper.  It  was  Insisted  that 
the  qneiftlon  was  too  broad,  hi  that  It  should 
bave  been  confined  to  the  use  of  fumlgators 
for  goods  similar  to  those  covered  by  the  poli- 
cies. The  answer  to  that  is,  if  the  contention 
b  right,  that  the  objection  was  not  sufficient- 
ly specific;  it  did  not  suggest  or  direct  the  at- 
tention of  the  trial  Judge  to  the  precise  ground 
of  tnadmissEbUity  claimed.  Bowman  y.  Van 
Kuren,  29  Wis.  209;  Nels  t.  Franzen,  18  Wis. 
537;  Tomlinson  v.  Wallace,  16  Wis.  224. 

Error  Is  assigned  because  the  court  refused 
to  Include  in  the  special  verdict  questions  di- 
rected specially  to  the  subject  of  whether  it 
was  usual  to  fumigate  stocks  of  dry  goods 
with  sulphur  fumlgators.  The  question  sub- 
mitted, "Were  the  same  In  common  use  for 
that  purpose?"  following  the  questions  direct- 
ed to  the  use  of  the  fumlgators  in  the  par- 
ticular instance,  was  certainly  sufficient. 
Probably  the  question  of  whether  the  use  ot 
the  fumlgators  increased  the  Iiazard  of  itself 
snlBdently  covered  the  whole  subject  mate- 
rial to  the  issues  between  the  parties.  On  a 
former  appeal  in  one  of  these  cases— decision 
reported  In  »1  Wis.  530,  65  N.  W.  64— the 
Judgment  was  reversed  for  failure  of  the 
trial  court  to  submit  to  the  Jury  the  question 
of  whether  the  use  of  the  fumlgators  increas- 
ed the  hazard.  On  the  trials  which  resulted 
In  the  Judgments  appealed  from  the  Jury  spe- 
clflcaUy  found  in  each  case,  on  tliat  question, 
in  favor  of  the  plaintiff,  and  we  cannot  say, 
after  a  careful  examination  of  the  record,  but 
that  there  is  a  legitimate  foundation  in  the 
evidence  for  such  findings;  hence  they  must 
stand  as  verities.  Neither  In  the  briefs  of  ap- 
peGaiits'  counsel  aoe  In  theb:  arguments  be- 
fore the  court  were  any  exceptions  urged  to 
the  Judge's  charge   submitting  the  question 


covering  that  subject  to  the  Jury.  It  apv«an 
that  the  defense  of  forfeiture  on  the  ground 
that  plaintiff  Increased  the  hazard  by  the  use 
of  the  fumlgators,  within  the  meaning  of  the 
policies,  failed. 

There  are  some  other  questions  presented  In 
appellants'  briefs,  but  none  of  sufficient  in)- 
portance  to  warrant  a  particular  reference  to 
them.  Suffice  It  to  say  that  all  have  been 
carefully  considered  without  discovering  any 
reversible  etior.  The  Judgment  in  each  case 
la  atfirmed. 


KLIEGEL  V.  AITKEN. 

(Supreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

evidrxcb  —  sobjects  op  bxpbkt  tsstimomt  — 
Mastek  and  Sekvant  —  Actios  bt  a  Servajit 
FOR  Exposure  to  Diseass  —  Instroctioss — 
Measure  or  Daxaoes. 

1.  In  an  action  by  one  emoloyed  to  take  care 
of  defendant's  daughter  while  sick,  to  recover 
damages  on  the  ground  that  the  daughter  was 
ill  of  typhoid  fever,  that  defendant  concealed 
such  fact,  and  that  plaintiff  contracted  such 
disease,  it  was  not  error  to  permit  medical  ex- 
perts called  by  plaintiff  to  answer  hypothetical 
questions  purporting  to  state  the  facts  testified 
to  by  plaintiff,  and  inquiring  on  such  facts  and 
on  ail  of  plaintiff's  testimony  when  and  where, 
in  their  opinion,  plaintiff  contracted  the  disease, 
where  all  of  such  experts,  except  two  or  three, 
testified  that  they  had  beard  ail  of  plaintiff's 
testimony,  and  the  others  stated  that  they  had 
beard  all  but  a  portion  of  the  recross-examina- 
tion,  which  appeared  to  develop  nothing  of  im- 
portance. 

2.  Defendant's  answer  denied  tliat  he  called 
on  plaintiff,  or  authorized  any  one  to  call  on 
her,  to  take  care  of  his  daughter,  and  it  might 
he  construed  to  deny  that  he  employed  her  at 
all,  though  admitting  that  she  was  at  his  house 
for  a.  time,  rendering  assistance.  Beld,  that  it 
wns  not  error  to  permit  plaintiff  to  prove  that 
defendant  sent  one  P.  to  her  house  to  ask  her 
to  come,  and  that  he  did  so,  and  told  her  in  the 
course  of  the  conversation  that  defendant'* 
daughter  had  nervous  prostration. 

3.  The  Court  charged,  if  P.  was  defendant's 
agent,  he  could  bind  defendant  for  anytbing 
within  the  scope  of  his  agency;  that  P.  claijaed 
he  had  no  authority  from  defendant  to  say  she 
had  anything  else,  and  that  he  said  what  he  did 
say  of  his  own  accord.  Held  that,  though  not 
as  definite  as  it  should  have  been,  the  instruc- 
tion must  have  l>een  nnderstood  to  mean  that, 
unless  P.  had  authority  from  defendant  to  make 
some  statement  as  to  the  disease,  no  representa- 
tion which  he  made  would  be  binding  on  de- 
fendant, and  was  not  erroneous. 

4.  In  an  action  to  recover  damages  caused  b; 

Klaintiff  being  exposed  by  defendant,  while  in 
is  employ,  to  a  contagious  disease,  the  court 
charged  that  plaintiff  might  recover  for  her  loss 
of  time  while  ill,  and  her  medical  e'xi)en8es,  and 
that  she  was  entitled  to  damages  for  the  pain 
she  had  endured  in  the  past  and  which  she 
"may"  have  to  endure  in  the  future!  but,  in  or- 
der to  assess  damages  for  the  future,  the  jury 
"must  be  satisfied  to  a  reasonable  extent  from 
the  evidence  that  she  will  continue  to  suffer." 
Held,  that  the  charge  was  not  subject  to  the  ob- 
jection that  it  violated  the  rule  that  damages 
for  future  disability  must  be  such  as  are  "rea- 
sonably certain"  to  result,  and  not  such  as 
"may"  result. 

5.  After  a  verdict  for  plaintiff,  it  appeared  on 
a  motion  for  new  trial  that  she  did  not  attain 
her  majority  until  about  eight  months  after 
she  was  taken  sick.  The  evidence  showed  the 
numi3er  of  weeks  that  elapsed  after  her  illness 
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bejrsn  till  the  time  she  became  of  age,  the  max- 
imum amount  which  she  could  have  earned  per 
week,  and  that  the  medical  bill  of  $80  was  paid 
ty  her  father.  Plaintiff  remitted  an  amount 
exceeding  the  amount  she  could  hare  earned 
■before  coming  of  age  and  the  doctor's  bill.  Held, 
that  it  was  not  error  to  deny  a  new  trial  on  the 
ground  that  plaintiff  recovered  for  time  lost  be- 
fore her  majority,  and  that  the  medical  bill  was 
fuiid  by  her  father. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; Warham  Parks,  Judge. 

Action  by  Emma  Kllegel  against  James 
Aitken.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  Is  an  action  to  recover  damages  re- 
sulting to  the  plaintiff  from  an  attack  of 
typhoid  (ever,  which  she  claims  she  contract- 
ed while  employed  as  a  servant  In  defend- 
ant's family.  It  appears  that  the  defend- 
ant's daughter  was  111  with  typhoid  fever 
when  the  plaintiff  was  employed,  and  subse- 
quently died  from  the  disease;  that  plain- 
tiff worked  In  the  bouse  from  Monday  until 
the  following  Saturday,  doing,  as  she  claims, 
work  about  the  sickroom  as  well  as  other  do- 
mestic duties.  She  claims  that  she  did  not 
know  that  the  defendant's  daughter  was  ill 
of  typhoid  fever,  nor  of  the  danger  of  Infec- 
tion, when  she  went  to  work;  that  no  one 
informed  her  of  the  fact  that  the  daughter 
had  typhoid  fever  until  the  evening  of  Tues- 
day, when  Mrs.  Aitken  told  her,  but  assured 
her  it  was  not  contagious.  She  also  claims 
that  one  Patterson,  who  was  sent  by  de- 
fendant to  see  her,  and  get  her  to  come  ,to 
work,  told  her  that  the  defendant's  daugh- 
ter was  111  of  nervous  prostration.  The  com- 
plaint Is  based  upon  the  alleged  false  mis- 
representation as  well  as  npon  negligent  fail- 
ure to  Inform  plaintiff  of  the  true  nature  of 
the  disease  and  its  dangerous  character. 
The  evidence  of  the  defendant  tended  to 
show  that  the  plaintiff  was  told  and  knew 
that  the  disease  was  typhoid  fever  when  she 
came  to  work,  and,  further,  that  she  did  no 
work  about  the  sickroom.  The  fact  that 
plaintiff  went  away  from  defendant's  bouse 
feeling  badly,  and  in  a  few  days  came  down 
with  a  serious  attack  of  typhoid  fever,  Is 
not  denied.  The  Jury  returned  a  verdict  for 
the  plaintiff  for  $l,2o0,  from  which  the  plain- 
tiff remitted  $250,  and  judgment  was  entered 
for  the  plaintiff  for  $1,000  and  costs,  and  the 
defendant  appealed. 

Dalberg  &  Becber,  for  appellant  Ryan 
&  Merton,  for  respondent. 

WIKSLOW,  J.  (after  stating  the  facts). 
The  general  principle  is  well  established  that 
one  who  negligently— that  Is,  through  want 
of  ordinary  core — exposes  another  to  an  In- 
fectious or  contagious  disease,  which  such 
other  thereby  contracts.  Is  liable  In  damages 
therefor,  in  the  absence  of  contributory  neg- 
ligence or  assumption  of  the  risk.  Gilbert  v. 
Hoffman  (Iowa)  23  N.  W.  632;  Smith  v.  Bak- 
er, 20  Fed.  700.  It  foUows  from  this  that.  If 
a  servant  is  exposed  by  his  master  without 


warning  to  such  a  risk,  and  thereby  eoatracta 
the  disease,  he  being  Ignorant  of  the  danger, 
and  unable  to  know  of  It  by  the  exercise  of 
ordinary  care,  the  master  is  liable  If  he  ei- 
ther knew,  or  In  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  danger. 
This  Is  but  an  application'  to  different  cir- 
cumstances of  a  rule  frequently  applied  In 
cases  of  injuries  received  by  a  servant  re- 
sulting from  latent  dangers  in  machinery; 
namely,  that  a  servant  Is  not  to  be  exposed 
without  wai-nlng  to  latent  dangers  of  which 
he  knows  nothing,  and  Is  not  chargeable 
with  Imputed  knowledge,  provided  the  mas- 
ter knew,  or  ought  to  have  known,  of  the 
danger.  In  the  case  before  us  the  complaint 
charged  a  case  within  the  foregoing  princi- 
ples, and  the  plaintiff's  evidence  tended  to 
establish  such  a  case.  The  judge's  charge 
was  also  In  substantial  accord  with  the  prin- 
ciples stated,  and  the  only  questions  to  bo 
considered  relate  to  rulings  in  the  couroe 
of  the  trial.  A  number  of  exceptions  were 
preserved  upon  the  trial,  and  those  which 
seem  to  us  of  sufficient  importance  will  now 
be  briefly  considered. 

1.  Certain  medical  experts  were  called,  and 
hypothetical  questions  were '  put  to  them, 
purporting  to  state  the  facts  testified  to  by 
the  plaintiff,  and  they  were  asked  upon  these 
facts  and  npon  all  the  plaintiff's  testimony 
when  and  where,  in  their  opinion,  the  pLiln- 
tlff  contracted  the  disease.  All  the  experts, 
dave  two  or  three,  testified  that  they  had 
heard  all  of  the  plaintiCTs  testimony,  and 
the  two  or  three  say  that  they  heard  all  but 
a  portion  npon  recross-examlnation,  which 
appears  to  have  developed  nothing  of  mo- 
ment in  addition  to  her  previous  testimony. 
The  facts  stated  In  the  question  Itself  seem 
to  be  justified  by  the  plaintlfTs  evidence. 
The  defendant  has  called  attention  to  no  Im- 
portant or  material  omissions  or  misstate- 
ments, and  W9  are  unable  to  discover  any  er- 
ror in  the  ruling  of  the  court  allowing  the 
questions  to  be  answered. 

2.  The  complaint  charged  an  actual  mis- 
representation as  to  the  nature  of  the  disease 
with  which  the  defendant's  daughter  was  af- 
flicted, as  well  as  negligent  failure  to  warn 
the  plaintiff  of  the  danger.  The  answer  of 
the  defendant  denied  that  he  ever  called  on 
the  plaintiff,  or  authorized  any  one  to  call 
on  her,  to  take  care  of  his  daughter;  and  In 
fact  It  may  be  construed  to  deny  that  he  ever 
employed  the  plaintiff  at  all,  though  admit- 
ting that  she  was  at  his  house  for  a  time, 
rendering  assistance.  Evidently,  to  meet 
this  denial,  the  plaintiff  proved  that  defend- 
ant sent  one  Patterson  to  her  house,  to  ask 
her  to  come  and  help  in  the  family,  and  tliea 
proved  that  Patterson  did  come  and  see  her, 
and  told  her,  in  course  of  the  conversation, 
that  the  defendant's  daughter  had  nervous 
prostration.  This  evidence  as  to  what  Pat- 
terson said  as  to  the  character  of  the  disease 
was  objected  to,  but  allowed  to  go  In  by  the 
court.     We  thhik  it  was  adpUssible  oa  part  of 
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the  tnuMkctloB.  The  coDttaet  of  hMng  waa  pot 
in  isavte  bj  the  aiM^ver.  It  was  certainly  oom- 
petent,  perhaps  eaeential,  that  tbe  plaintiff 
sbonld  prore  that  the  def^idant  applied  to 
her,  either  personally  or  by  an  agent,  to 
come  to  work  for  him;  and  tbe  entire  con- 
TcrsatloB  at  the  time  seema  clearly  admissi- 
ble as  part  of  tbe  res  gestse,  if  on  no  otlier 
gronnd.  So  there  appears  to  as  to  be  no  error 
In  admittlDK  tbe  evidence.  The  effect,  how- 
ever, which  that  statement  should  have  on 
the  case,  is  a  different  question.  The  trial 
}ndge.  In  his  original  charge  to  tbe  Jury,  m- 
tirely  Ignored  the  question  of  the  alleged 
false  rein-esentatlon  by  Patterson,  and  sub- 
mitted the  case  to  tbe  Jury  solely  upon  the 
question  as  to  whether  tbe  defendant  was 
liable  for  negligence  (n  not  warning  tbe 
plaintiff  of  the  nature  of  the  disease  and  the 
danger  of  Infection  or  contagion.  The  de- 
fendant proposed  no  instruction,  but  at  the 
conclusion  of  the  charge  asked  the  trial 
Judge  If  be  would  charge  tbe  Jury  on  tbe 
question  of  misrepresentation  and  the  agen- 
cy of  Ifr.  Patterson.  In  response  to  this 
the  Judge  said  to  tbe  Jury,  in  substance,  that, 
if  Patterson  was  defendant's  agent  be  could 
bind  defendant  for  anything  wltbin  the  scope 
of  bis  agency,  whatever  they  found  that  to 
be,  but  no  further;  that  Patterson  claimed 
he  bad  no  authority  from  defendant  to  say 
she  bad  anything  else,  and  that  he  said  what 
he  did  say  of  his  own  accord.  We  should 
have  been  better  pleased  had  the  trial  Judge 
charged  directly  that  Patterson  could  not 
bind  tbe  plaintiff  by  a  statement  as  to  tbe 
character  of  the  disease  unless  Aitken  au- 
thorized him  expressly  or  impliedly  to  make 
a  statement  on  tbe  subject.  Probably  tbe 
Judge  would  have  given  such  an  Instruction 
had  be  been  requested  to  do  so,  but  he  was 
not  asked.  As  to  the  instruction  which  was 
given,  it  seems  to  us  not  incorrect  In  Itself, 
and,  while  not  as  definite  as  might  have 
been  desired,  we  ttalnb  it  must  have  lieen  un- 
derstood by  the  Jury  as  meaning  that,  unless 
Patterson  bad  authority  from  defendant  to 
make  some  statement  on  tbe  subject,  no  rep- 
resentation which  he  made  would  be  bind- 
ing on  the  defendant. 

3.  As  to  tbe  measure  of  damages,  the  court 
charged  that  she  might  recover  for  her  loss 
of  time  while  ill;  her  medical  expenses. 
"Then  she  is  entitled  to  damages  for  the  pain 
and  suffering  she  has  endured  in  tbe  past 
and  which  she  may  have  to  endure  in  tbe 
future.  But,  in  order  to  assess  damages  for 
the  future,  you  must  be  satisfied  to  a  rea- 
sonable extent  from  tbe  evidence  that  she 
will  continue  to  suffer."  It  Is  said  that  this 
charge  violates  the  rule  laid  down  in  Hardy 
T.  Railway  Co.,  89  Wis.  183,  61  N.  W.  771, 
and  other  cases,  to  the  effect  that  damages 
for  future  disability  must  be  such  as  ore 
reasonably  certain  to  result,  not  such  as  may 
result  Tbe  criticism  is  not  well  founded. 
The  Judge  told  the  Jury  that,  In  order  to  as- 
ECits  damages  for  tbe  future,  they  must  be 


satisfied  to  a  reasonable  extent  from  tbe  evi- 
dence that  she  will  continue  to  suffer.  This, 
it  seems  to  us,  is  a  substantial  equivalent  to- 
"reasonaUe  certainty." 

4.  Upon  motion  for  a  new  trial  the  point 
waa  made  that  the  plaintiff  was  not  of  age 
when  taken  sick,  and  did  not  attain  her  ma- 
jority until  about  eight  months  thereaftw; 
consequently,  that  she  had  recovered  for 
time  lost  before  her  majority,  which  of 
course  lielonged  to  her  father;  also  that  tbe 
evidence  showed  that  tbe  medical  bill  of  $80 
was  paid  by  her  father.  Upon  this  the  plain- 
tiff remitted  $250  from  the  verdict.  The  tes- 
timony showed  the  number  of  weeks  which 
elapsed  after  her  illness  began  and  tbe  time 
of  her  majority;  also  tbe  maximum  amount 
which  she  could  earn  per  week;  also  the  ex- 
act amount  of  tbe  physician's  bill,  paid  by 
her  father.  These,  being  certain  and  definite- 
sums,  could  be  ascertained  by  tbe  court  with* 
out  assuming  the  functions  of  a  Jury,  and 
they  could,  therefore,  be  remitted.  Nudd  y. 
Wells,  11  Wis.  407.  The  amount  remitted 
by  the  plaintiff  more  than  covers  tbese- 
amonnta,  but  of  this  the  defendant  cannot 
complain.  We  find  no  substantial  errors  In 
tbe  record.    Judgment  affirmed. 


HARRASS  V.  EDWARDS  et  aL 

(Supreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

Dsao*— BxBOCTiox— WrriiMsts— BviDSNCB— 
Hatkkial  Dbpect. 

1.  A  deed  purported  to  have  been  signed  by 
20  grantors,  the  Inst  signature  being  that  ot 
H.  C.  H.  The  sigDatnres  of  two  wituesses,  oae 
of  whom  was  the  notary  taking  the  aelsnowl- 
edgmeDt  of  H.  C.  H.,  appeared,  the  one  beneath 
the  other,  inclosed  In  braclcets,  and  between 
them  and  the  signature  of  H.  C.  H.  were  the- 
words  "Attest  as  to,"  so  as  to  read,  together 
with  the  signature.  "Attest  as  to  H.  C.  H." 
There  were  aclinowledgments  by  other  grantors 
before  notaries  in  other  stntes,  but  there  were- 
no  other  subscribing  witnesses.  Helii,  that  the 
restricted  character  of  the  attestation  was  con- 
clusive, and  exclnded  any  presumption  that  the- 
deed  was  duly  witnessed  as  to  all  the  grantors, 
as  required  by  Rev.  St  i  2216,  and  entitled  to- 
be  recorded. 

2.  As  the  deed  was  not  entitled  to  record,  Its^ 
record  was  evidence  only  of  the  conveyance  of 
the  interest  of  H.  C.  H.,  and,  in  the  absence  of 
other  evidence  of  its  due  execution,  the  grantee 
was  not  bound  to  accept  the  title,  and  assume 
the  risk  of  being  able  to  show  that  the  deed  had 
in  fact  been  so  executed  as  to  pass  the  interests 
of  the  other  grantors. 

3.  A  material  defect  In  the  title  to  land  i» 
such  a  defect  as  will  cause  a  reasonable  doubt 
in  the  mind  of  a  prudent  and  intelligent  person, 
acting  on  competent  legal  advice,  and  prompt 
him  to  refuse  to  take  the  deed  at  a  fair  value. 

Appeal  from  circuit  court,  Ashland  county;. 
Jobo  K.  Parish,  Judge. 

Action  by  Robert  Harrass  against  Thomas 
Edwards  and  ajootber  to  recover  for  money 
paid  for  real  estate,  and  improvements  made, 
because  the  title  failed.  Prom  a  Judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 
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This  action  was  brongrtat  by  tbe  plaintiff  to 
recoTer  against  the  defendants,  Thomas  Ed- 
wards and  John  A.  Quam,  the  amount  of 
money  he  had  paid  to  them  upon  an  executory 
contract  they  had  made  to  convey  to  him  two 
certain  lots  In  block  3  of  Edwards  &  Quam's 
addition  to  Ashland,  and  also  flOO,  the  value 
of  a  certain  house  of  the  plaintiff,  built  on  the 
premises  as  a  part  of  the  consideration  for 
the  lots.  It  is  conceded  that  the  verdict, 
which  was  directed  In  favor  of  the  plaintiff, 
was  supported  by  the  evidence  as  to  the  value 
nf  the  improvements  and  amount  paid  on  the 
contract  by  plaintiff,  and  the  amount  received  by 
him  as  rents,  and  that  the  only  question  in  dis- 
pute is  the  legal  question  growing  out  of  the  title. 
The  plaintiff  executed  and  tendered  a  quitclaim 
deed  of  the  premises  to  the  defendants,  and  sur- 
rendered possession  of  the  premises  to  them, 
February  15,  1895,  and  brought  his  action  on 
the  18th  of  the  same  month.  The  defendants' 
claim  was  that  their  title  was  perfected  on 
the  14th  day  of  the  same  month,  and  that 
they  were  pr^ared  and  able  and  willing  to 
convey  a  perfect  title  to  the  plaintiff,  of  which 
be  bad  notice.  In  the  case  of  Ottle  v.  Ed- 
wards, 84  Wis.  e49,  55  N.  W.  43,  it  was  de- 
cided that  the  title  to  the  premises  in  ques- 
tion was  then  (April,  1893)  in  the  plaintiffs  to 
that  suit,  the  brothers  and  sisters  of  Albert 
A.  Little,  deceased.  To  show  title  in  the  de- 
fendants, they  offered  in  evidence  (1)  a  rec- 
ord of  an  alleged  deed  of  the  premises  from 
the  heirs  of  Albert  A.  Little,  deceased,  to  Me- 
lissa M.  Little;  (2)  a  power  of  attorney  from 
Melissa  Little  to  B.  C.  Wright,  recorded  Feb- 
ruary 14, 1895;  and  (3)  a  deed  of  the  premises 
from  Melissa  M.  Little,  by  E.  0.  Wright,  as 
her  attorney  in  fact,  to  the  defendants,  dated 
February  14,  1895,  and  recorded  the  following 
day.  The  record  of  the  deed  from  the  heirs 
of  Albert  A.  Little  to  Melissa  M.  Little  was 
objected  to  on  the  ground  that  as  to  some  of 
the  parties  it  was  not  properly  acknowledged, 
and  not  properly  executed.  It  was  admit- 
ted that  the  grantors  in  that  deed  were,  with 
Melissa  M.  Little,  all  of  the  heirs  of  Albert  A. 
Little,  deceased,  living  at  the  date  thereof, 
December  18,  1S93,  and  H  purported  to  have 
been  signed  and  sealed  by  20  grantors,  the 
last  signature  being  that  of  Henry  C.  Hurl- 
bert  The  signature  of  W.  R.  Phillips  and 
Maud  Bachkenstre,  as  subscribing  witnesses, 
appeared,  the  one  beneath  the  other.  Inclosed 
in  brackets,  and  between  the  same  and  the 
signature  of  Henry  C.  Hurlbert  are  the  words, 
"Attest  as  to,"  so  as  to  read,  together  with 
said  signature,  "Attest  as  to  Henry  G.  Hurl- 
bert" Said  W.  R.  Phillips  appeared  to  have 
taken  the  acknowledgment  of  said  Hurlbert 
to  said  deed,  as  a  notary  public,  in  Rock  coun- 
ty, Wis.,  February  28,  1894.  There  were  10 
other  certificates  of  acknowledgment  as  to  oth- 
er grantors  before  various  notaries  in  five  dif- 
ferent states,  some  in  Missouri,  some  in  In- 
diana, some  in  Illinois,  some  in  Kansas,  and 
some  in  California,  all  bearing  different  dates 
on  and  between  December  IS,  1803,  and  Feb- 


ruary 21,  1894,  and  there  were  no  subscribing 
witnesses  to  the  deed  except  as  above  stated. 
The  defendants  offered  in  evidence  a  deed  of 
the  premises,  duly  executed,  from  themselveg 
to  the  plahitlff,  dated  prior  to  the  commennv 
ment  of  the  action,  but  which  had  not  beeu 
accepted  by  blm,  which  was  objected  to  on 
the  ground  that  they  had  not  shown  a  good 
title.  At  the  close  of  the  testimony  the  court, 
on  motion,  directed,  a  verdiot  for  the  plaintiff 
In  substance  as  stated,  upon  which  be  had 
Judgment,  and  from  which  the  defendants  ap- 
pealed. 

Lamoreux,  Shea  &  Wright,  for  appellants. 
Sanborn,  Dufur  &  O'Eeefe,  tat  teq^ndent. 

PINNEY,  J.  (after  stating  the  facts).     It  is 
evident  that  the  deed  from  the  heirs  of  Albert 
A.  Little  to  Melissa  M.  Little  was  not  execut- 
ed In  the  presence  of  two  subscribing  wit- 
nesses, as  required  by  the  statute  (Rev.  St.  i 
2216),  except  as  to  the  twentieth  grantor,  Hen- 
ry C.   Hurlbert,  and  was  not  entitled  to  be, 
and   was  not,   legally  recorded,    except  as   a 
conveyance  of  the  Inconsiderable  interest  he 
had  in  the  property  described  in  it.    The  at- 
testation by  the  subscribing  witnesses  Is  not 
general,  but  restricted  to  its  execution  by  said 
Hurlbert     If  the  attestation  could  be  consid- 
ered at  all  equivocal  or  doubtful,  the  fact  that 
Phillips,    one  of   the    subscribing    witnesses, 
was  the  notary  public  who  took  the  acknowl- 
edgment of  execution  by   Hurlbert   In   Rod: 
county.  Wis.,   taken   in  connection   with    the 
other  certlfloates  of  acknowledgment  by  all 
the  other  grantors,  is  sufficient  to  dispel  any 
fair   or   reasonable  doubt     It    was    held    In 
Hrouska  v.  Janke,  66  Wis.  232-2i55,  28  N.  W. 
166,  167,  where  a  deed  had  been  executed  by 
seven  grantors,   witnessed  by  only  two   sub- 
scribing witnesses,  and  acknowledged  by  four 
of  the  grantors  before  proper  officers  in  Door 
county,  in  this  state,  and  by  the  other  three 
grantors,  on  the  following  day,  before  anotber 
proper  officer  in  the  adjoining  county  of  Ke- 
waunee, that  the  court  "must  presume,  under 
the  circumstances,  that  it  was  duly  witness- 
ed," and  that  it  did  not  follow  "that  the  gran- 
tors were  not  all  together  when  they  executed 
the  deed,"  and  that  it  was  properly  witness- 
ed; that  It  would  be  a  most  violent  presump- 
tion, In  the  altsence  of  proof  to  sustain  it,  to 
assume  that  they  were  not  together.     In  the 
present  case  it  would,  we  think,  be  a  violent 
and  unreasonable  presumption,  in  the  absence 
of  proof  to  that  effect,  to  assume  that    tlic 
20   different  grantors   in   this  deed   were    all 
present  In  Rock  county.   Wis.,   when  it    was 
witnessed   by  and   the  acknowledgment    of    1 
of  the  grantors  only  was  taken  before  W.   It. 
Phillips  as  a  notary  public.     If  thvy  were  all 
present,  and  executed  the  deed  in  Rock  coun- 
ty, why  did  they  not  all  acknowledge  It    be- 
fore Phillips,  and  how  does  it  happen  that  all 
the  o^her  certificates  bear  different  previous 
dates   from  December  18,  1893,  to  February 
20,  1894?     It  Is  useless,  however,  to  speculate 
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BB  to  the  facts.  Tlie  restricted  and  limited 
cbaracter  of  tbe  attestation  of  the  subscrib- 
ing witnessea  must  be  beld  conclusive,  ex- 
duding  any  presumption  tbat  tbe  deed  was 
executed  and  witnessed  as  prescribed  by  ttie 
statute.  As  it  was  not  entitled  to  be  recorded 
as  to  19  of  tbe  20  grantors,  tbe  record  actual- 
ly made  of  it  in  tbe  register's  office  of  tbe  prop- 
er county  was  not  evidence  of  a  conveyance 
to  tbe  grantee  tberein  of  tbe  tUIe  of  but  one 
of  tbe  numerous  beirs  of  Albert  A.  Little,  de- 
ceased. Smitb  V.  Garden,  28  Wis.  685;  Her- 
1^  V.  Strong,  62  Wis.  223,  22  N.  W.  408.  In 
order  to  be  entitled  to  be  legally  recorded,  it 
was  necessary  tliat  the  deed  should  have  been 
both  witnessed  and  acknowledged  as  prescril>- 
ed  by  statute.  Rev.  St  U  2216,  221&  It 
may,  in  tact,  have  been  executed  by  all  the 
grantors,  so  as  to  pass  tbe  legal  title  as  be- 
tween them  and  the  grantee,  for  witnessing 
and  acknowledgment  are  not  essential  to  tbe 
sufficiency  of  a  deed  as  tietween  the  parties 
thereto.  Leinenkugel  v.  Kebl,  73  Wis.  238, 
40  N.  W.  683:  Gilbert  v.  Jess,  31  Wis.  110; 
Slaughter  v.  Bernards,  88  Wis.  121,  59  N.  W. 
576;  Welsh  v.  Blacliburn,  92  Wis.  502,  66  N. 
W.  528.  But  the  record  furnished  no  evidence 
of  such  execution,  and  no  other  evidence  was 
produced.  The  plalntifT,  as  a  purchaser, 
could  not  be  required  to  accept  a  defective  or 
unmarlcetable  title.  He  bad  an  undoubted 
right  to  a  good  title;  and,  while  a  title  may 
be  good.  yet.  if  there  is  reasonable  doubt  of 
its  validity,  tbe  purchaser  is  not  obliged  to 
tslie  It  (Allen  v.  Atkinson,  21  Mich.  351; 
Shrivcr  ▼.  Shriver,  86  N.  Y.  575);  and  so  it 
follows  tbat  a  title  may  be  valid,  and  yet  not 
marketable  (Reynolds  v.  Strong,  82  Hun,  202, 
31  N.  Y.  Supp.  329).  A  material  defect  in 
the  title  to  land  is  such  a  defect  as  will  cause 
a  reasonable  doubt  and  just  apprehension  in 
tiie  mind  of  a  reasonably  prudent  and  intelli- 
gent person,  acting  upon  competent  legal  ad- 
vice, and  prompt  him  to  refuse  to  take  tbe 
deed  at  a  fair  value.  Eggers  v.  Busch,  154 
IlL  CM,  607,  39  N.  B.  619,  620;  HeUreigel  v. 
Manning,  97  N.  Y.  56.  If  a  doubt  exists,  so 
as  to  make  it  probable  that  tbe  purchaser's  right 
may  be  a  matter  of  legal  investigation,  or  if 
tbe  title  depends  upon  facts  to  remove  it  which 
can  only  be  established  by  parol  evidence 
should  the  title  be  attacked,  be  will  not,  in  gen- 
eral, be  compelled  to  complete  tbe  pm'chase. 
He  will  not  be  compelled  to  buy  a  lawsuit. 
Moore  ▼.  Williams,  115  N.  Y.  586.  22  N.  E. 
233.  In  so  far  as  the  title  depends  upon  tbe  ex- 
ecotlcm.  attestation,  acknowledgment,  and  effect 
of  conveyances  as  they  appear  upon  tbe  record, 
they  must  be  free  from  reasonable  doubt  upon 
their  face  as  to  their  validity,  and  must  have 
been  properly  and  legally  recorded,  or  be  such 
as  are  legally  entitled  to  record.  Sheehy  v. 
Mnes,  98  Cat  288,  28  Pac.  1046;  Moore  v.  Wil- 
liams, aiQ»ra;  McPherson  v.  Schade,  149  N.  Y. 
16^  43  M.  E.  527;  Irving  v.  Campbell,  121  N. 
T.  353.  24  N.  B.  821;  Holly  v.  Hirscb,  135  N. 
Y.  fieO-696,  32  N.  E.  70»-711;  Xownshend  v. 
Goodfellow,  40  Minn.  812-316,  41  N.  W.  1056, 


1057;    FabchOd  t.  Marshan,  42  Mhin.  18,  43 

N.  W.  563.  It  is  clear  tbat  the  tiOe  otTered  by 
the  defendants  was  not  such  89  tbe  piaintitr  was 
bound  to  accept  Tlw  defendants  wholly  failed 
to  make  out  a  legal  title,  except  as  to  tbe  in- 
considerable interest  of  one  of  Little's  bebs. 
I'he  plalnticr  was  not  bound  to  talK  tbe  risk  of 
being  able  to  show  that  tbe  deed  in  question 
had  in  fact  been  so  executed  as  to  pass  tlie  le- 
gal title  as  between  the  other  19  grantors  and 
tbe  grantee.  The  circuit  court  properly  direct- 
ed a  verdict  for  tbe  plaintiff.  Tlie  Judgment  of 
the  drcuit  court  is  affirmed. 


BROWN  V.  OOHN  et  al. 
(Supreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

PURCBABB  PzNnSXTB  LiTB— TaX  CKHTiriCATB. 

The  purchaser  of  a  tax  certificate,  pending 
a  suit,  to  which  his  vendor  is  a  party,  to  an- 
nul the  certificate,  is  liound  by  the  judgment 
though  no  Ila  pendens  was  filed.  Rev.  St.  | 
3187,  providing  for  filing  a  lis  pendens,  applies 
only  to  the  cases  therein  provided  for. 

Appeal  from  circuit  court,  Oneida  connty; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  E.  D.  Brown  against  Ll  S.  Cohn 
and  another.  There  was  a  judgment  for 
plaintur,  and  defendants  appeaL    Affirmed. 

Action  of  ejectment.  The  plaintiff  claims 
title  to  the  lands  in  controversy  under  a  pat- 
ent from  tbe  United  States,  issued  to  him 
in  1873.  Tbe  defendant  claims  under  a  tax 
deed  issued  by  Lincoln  county  to  one  G.  J. 
Winton,  November  10,  1883,  on  tbe  tax  of 
1870  and  sale  of  1880.  Tbe  lands  had  been 
bid  in  at  tbe  tax  sale  for  tbe  county,  and 
the  certificates  of  sale  were  issued  to  the 
county.  Tbe  county  sold  tbe  certificates  to 
one  John  Comstock.  They  were  not  assigned 
to  him,  but  were  simply  delivered,  with  tbe 
name  of  tbe  county  treasurer  indorsed,  with- 
out designation  of  bis  official  cbaracter. 
While  Comstock  yet  owned  the  certlfleates, 
In  1881,  the  plaintiff  brought  an  action  in 
the  circuit  court  of  Lincoln  county  against 
Lincoln  county,  its  county  clerk,  and  John 
Comstock  and  others,  to  set  aside  tbe  tax  for 
1879  on  these  lands,  to  cancel  tbe  certificates, 
and  to  restrain  the  connty  and  county  clerk 
from  issuing  tax  deeds  upon  tbe  certificates. 
A  temporary  injunction,  forbidding  tbe  issu- 
ing of  tax  deeds,  was  Issued  and  served.  No 
written  notice  of  lis  pendens  was  filed  in  the 
action.  In  March,  1892,  judgment  was  ren- 
dered in  that  action  for  tbe  relief  asked,  in 
substance,  as  above  stated.  During  the  pend- 
ency of  that  action,  on  November  10,  1883, 
Winton  procured  tbe  tax  deed,  under  which 
the  defendants  daim,  to  be  issued  to  him. 
It  was  based  upon  certificates  which  John 
Comstock  owned  at  tbe  time  of  tbe  com- 
mencement of  the  action.  Tbe  tax  deed  was 
at  once  recorded.  The  lands  were  vacant 
and  unoccupied  for  more  than  three  years 
after  tbe  recording  of  tbe  tax  deed.  By  sun- 
dry mesne  conveyances,  by  quitclaim  deeds. 
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tbe  Ux  tnie  hu  com«  to  the  defendants. 
The  trial  court  found,  as  &  fact,  that  the  cer- 
tificates were  owned  by  CSomstock  at  tbe 
tlBW  of  tbe  commencement,  and  were  trans- 
ferred by  him  during  tbe  pendency  of  tbe 
action;  that  the  Judgment  in  tbe  case  of 
Brown  against  Lincoln  county  and  others, 
anoalllng  the  tax  and  tax  certificates  on 
which  defendants'  tax  deeds  were  based,  is 
binding  and  conclusive  upon  all  parties 
claiming  thereunder;  that  the  tax  deed  was 
void,  and  would  not  support  the  three  years' 
statute  of  limitatlons,-4nd  gave  Judgment 
for  the  plaintiff,  from  which  the  defendants 
appeal. 

Bronn  &  Pradt  and  H.  C.  Hetzel,  for  ap- 
pellants. Raymond,  Lamoreaux  &  Parle  and 
Alban  &  Barnes,  for  respondent 

NEWMAN,  J.  (after  stating  tbe  facts). 
The  question  principally  argued  on  this  ap- 
peal, and  which  seems  to  be  decisive  of  it. 
Is  whether  defendants'  title  under  the  tax 
deeds  is  concluded  by  the  Judgment  In  Brown 
against  LJncoln  county  et  al.  The  claim  of 
the  plaintiff  is  that  they  are  so  concluded, 
white  the  defendants  claim  that  they  are  not 
concluded  by  the  pendency  of  tbe  action  at 
tbe  time  of  tbe  purchase  by  their  predeces- 
sor's title,  because  no  notice  of  lis  pendens 
was  filed  In  that  action.  This,  then,  is  tbe 
question:  Whether  the  mere  fact  of  the 
pendency  of  the  action,  without  the  actual 
filing  of  a  notice  of  Us  pendens,  brings  the 
Case  within  tbe  doctrine  of  Us  pendens.  The 
object  of  Us  pendens  is  not,  primarily,  notice, 
but  to  hold  the  subject  of  the  suit— tbe  res— 
within  tbe  power  of  the  court,  so  as  to  en- 
able It  to  pronounce  Judgment  upon  it  It 
Is  deemed  that  every  person  Is  bound  to 
Know  the  law,  and  to  take  notice  Of  what  Is 
transpiring  in  the  courts,  from  the  time 
when  the  process  is  served  and  the  complaint 
filed  until  the  final  Judgment  is  entered.  The 
purchaser  pendente  lite  Is  deemed  to  be  rep- 
resented in  the  litigation  by  his  vendor,  and 
the  purchaser  is  Just  as  much  bound  by  the 
final  Judgment  rendered  as  Is  the  party 
whose  right  he  purchases.  13  Am.  &  Eng. 
Enc.  Law,  868  et  seq.;  Murphy  v.  Farwell, 
9  Wis.  102-106.  This  Is,  in  effect  the  law  of 
lis  pendens,  as  applicable  to  this  case,  unless 
tbe  common-law  rules  relating  to  the  subject 
have  been  abrogated  and  superseded  by  tbe 
statute  (Rev.  St  {  3187).  But  that  statute, 
evidently,  was  Intended  to  apply  to  only  a 
part  of  tbe  cases  to  which  tbe  doctrine  of 
lis  pendens  applies.  It  has  no  negative  words 
nor  repealing  clause.  It  was  evidently  In- 
tended to  be  supplemental  to  the  common 
law,  and  not  to  repeal  it  So,  the  common 
law  win  govern  In  all  cases  not  covered  by 
the  statute.  It  has  been  held  by  this  court 
that  the  object  of  that  statute  Is  to  conclude 
subsequent  bona  fide  purchasers  or  Incum- 
brancers, pendente  lite,  by  a  constructive  no- 
tice. The  filing  of  the  notice  is  not  necessary 
Where  tbe  subsequent  purchaser  has  actual 


notice,  or  where  he  Is  not  a  bona  flde  i^ur- 
chaser.  Coe  v.  Manseau,  62  Wis.  31-90,  22 
N.  W.  156,  157;  Wisconsin  Central  Ry.  Co.  r. 
Wisconsin  River  Land  Co.,  71  Wis.  94-107. 
36  N.  W.  837..  The  purchaser  of  a  tax  cer- 
tificate or  a  tax  title  is  not  a  bona  fide  pur 
chaser.  Re  buys  under  tbe  rule  caveat  emp 
tor.  He  takes  the  title  subject  to  Its  inflnul 
ties.  He  knows  that  such  a  title  grows  out 
of  proceedings  hostile  to  tbe  real  owner,  by 
which  It  Is  Sought  to  divest  him,  in  invitum, 
of  his  title,  and  that  such  a  title  Is  liable  to 
be  defeated  by  whatever  irregularities  or 
omissions  may  be  in  the  proceedings.  Ooo- 
ley,  Tax'n  (2d  Ed.)  476.  476;  Hixon  v.  Oneida 
Co.,  82  Wis.  615-530,  62  N.  W.  446.  Nor  can 
one  be  a  bona  fide  purchaser  of  tax  certifi- 
cates who  takes  them  without  legal  assign- 
ment He  does  not  get  legal  title  to  them. 
It  seems  clear  that  tbe  purchasers  of  these 
certificates  were  not  such  parties  as  the  stat- 
ute was  enacted  to  protect,  bat  that  on  the 
contrary,  they  were  parties  Who  bought  at 
their  perll.^who  Were  bound  to  take  notice 
of  the  pending  action,  la  which  the  validity 
of  tbe  certificates,  and  the  tax  proceedings 
on  which  they  were  based,  was  in  the  pro- 
cess of  adjudication.  And  the  defendants 
mast  be  held  to  be  bound  by  that  adjudica- 
tion. The  Judgment  in  Brown  against  Lin- 
coln county  et  al.  swept  away  all  foundation 
from  under  the  tax  deeds,  and  left  them 
without  support  In  previous  proceedings. 
They  were  issued  entirely  without  the  au- 
thority of  the  law,  and  in  defiance  of  the 
power  of  the  court  They  are  utterly  with- 
out authority.  They  are  not  tax  deeds,  un- 
der the  statute,  and  are  utterly  Incapable  of 
supporting  the  statute  Of  limitations.  Tbe 
effect  of  the  Judgment  on  this  tax  title  is  tbe 
same  as  It  would  have  been  If  John  Oom- 
stock  had  taken  the  tax  deed,  Instead  of 
Winton.  A  purchaser  from  him  could  get  no 
better  title  than  be  had.  Lis  pendens  binds 
both  parties  and  privies.  A  purchaser  pen- 
dente lite  Is  assumed  to  have  notice  of  the 
proceedings,  because  he  Is  bound  to  take  no- 
tice of  the  proceedings  of  the  courts.  If 
Oomstock  bad  taken  tbe  deed,  no  defense  of 
the  statute  of  limitations  would  have  been 
available  by  him;  for  the  action  was  already 
commenced  and  pending,  In  which  his  tax 
title  and  the  previous  proceedings  were  an- 
nulled. Tbe  defendants  are  in  no  better  pre- 
dicament The  Judgment  of  the  circuit  court 
Is  affirmed. 


8AWTELLH  v.  WITHAM  et  al. 
(Supreme  Coart  of  Wisconsib.  Nov.  24,  1896.) 
Cbaritabls  Tsosts  —  VALinrtr  —  B^^vorcemrnt. 
1.  A  bequest  to  executors  in  trust  to  apply 
the  income  to  the  sapport  and  education  of 
such  indigent  orphan  children  in  a  coanty  ss, 
in  the  Judgment  of  the  executors,  may  l)e  the 
most  deserving,  and,  after  a  certain  time,  to 
divide  the  principal  among  them,  it  mt  ihVnlid 
as  a  charitable  trust  for  nncertaiaty  ia  tke  ben- 
eficiaries. 
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Z  Such  a  trtnt  Wttj  be  ezetioted  by  8  trustee 
appointed  by  the  court  when  the  executor  re- 
fuses to  act;  Rev.  St.  {  2098,  providing  that,  if 
any  truatee  shall  decline  to  act,  the  court  may 
apinint  a  new  trustee,  and  veat  in  aach  trustee 
all  the  powers  and  title  which  would  have  beea 
rested  in  the  originai  trustee. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; A.  Scott  Sloan,  Judge. 

Bill  by  Mary  A.  G.  Sawtelle  aiMlnst  Lorenso 
Witbam  and  others  for  the  construction  of  a 
will.  From  the  Judjnuent,  John  6.  Rexford, 
traatee,  appeala.     UeTcrscd. 

The  action  is  for  the  construction  of  a  pro- 
vision of  the  will  of  Ward  WItham,  late  of 
the  city  of  Janesvllle,  deceased.     The  para- 
gnpb  of  which  construction  Is  asked  is  as  fol- 
lows:   "Fifth.  1  glTe,  devise,  and  bequeath  to 
my  executors  the  snm  of  tlve  thoasand  doilais, 
in  trust,  nevertheless,  for  the  following  uses 
and  purposes:    Said  sum  Is  by  my  said  execu- 
tors to  be  invested  in  some  good  interest-bear- 
ing   eecnrlties,    and   the   net  yearly   income 
thereof  shall  be  nsed  and  applied  by  my  said 
executois  to  the  support,  maintenance,  and  ed- 
ucation, or  aiding  In  the  support,  maintenance, 
and  education,  of  such  Indigent  orphan  children 
under  the  age  of  fourteen  years,  in  the  said 
county  of  lioclt,  and  state  of  Wisconsin,  as,  in 
the  Jndgment  of  my  said  executors,  may  be 
most  needy  and  deserving.     Said  income  of 
Slid  five  thonsand  dollars  to  be  so  used  and 
applied  as  above  until  the  year  nineteen  hun- 
dred, and  then  the  said  sum  of  five  thonsand 
dollars  Is  to  be  given  to  such  indigent  orphan 
children   in  Rock  county,  Wisconsin,  as  my 
executors  shall  think  most  needy  and  deserv- 
ing.**   By  the  will  the  testator  appointed  Mark 
Ripley  and  N.  N.  .Tackman,  of  Rock  county, 
to  be  the  executors  of  his  will.    The  execu- 
tots  named  in  the  will  have  both  resigned, 
both  as  executors  and  as  trustees,  without 
having  entered  upon  the  active  execution  of 
the  trust  created  thereby,  and  the  appellant, 
Uexford,  has  been  appointed  executor  with 
the  will  annexed,  and  trustee  under  the  will. 
The  questions  raised  are  (1)  whether  the  will 
creates  a  valid  trust,  and    (2)  whether  the 
trust  can  be  executed  by  a  trustee  appointed 
by  the  court.     The  circuit  court  held  (1)  "that 
the  fifth  paragraph  of  said  will  is  void  for  in- 
deflniteness  and  uncertainty,**  and  (2)  "that 
the  trust  created  by  the  fifth  paragraph  of  said 
will  cannot  be  executed  by  the  defendant, 
.lohn  G.  Rexford,  he  not  having  been  named 
as  executor  in  the  said  will."    The  trustee  ap;- 
peals. 

Sutherland  &  Nolan,  for  appellant  John 
Nichols  and  E.  F.  Carpenter,  for  respondents. 

NEWMAN,  J.  (after  stating  the  tacU).  1.  Is 
the  fifth  paragraph  of  the  will  too  indefinite 
and  uncertain  in  Its  provisions  as  to  who  are 
to  be  its  beneficiaries  to  create  a. valid  trust 
for  charitable  uses?  One  of  the  essentials  of 
a  good  bequest  tor  a  public  charity  Is  that 
'here  shall  be  some  uncertainty  as  to  who 
chall  be  its  beneficiaries;  for  U  is  said  that.  If 


a  (ift  Is  made  for  a  public  charitable  purpose^ 
"It  Is  immaterial  that  the  trustee  is  uncertain, 
or  Incapable  of  taking,  or  that  the  objects  of 
the  charity  are  uncertain.  Indeed,  it  is  said 
that  the  vagueness  is,  in  some  respects,  essen- 
tial to  a  good  gift  for  a  public  charity;  and 
that  the  public  charity  begins  where  uncer- 
tainty in  the  recipient  begins.  Courts  look 
with  favor  upon  all  such  donations,  and  en- 
deavor to  cany  them  into  effect,  if  it  can  be 
done  consistently  with  the  rules  of  law.  Char- 
itable bequests  are  said  to  come  within  that 
department  of  human  afTalrs  where  the  max- 
im, *Ut  res  magis  valeat,  quam  persat,'  ba» 
been  and  should  be  applied."  Peny,  Trusts^ 
i  687;  Dodge  v.  Williams,  46  Wis.  70,  1  N.  W. 
92.  and  50  N.  W.  1108;  Gould  v.  Orphan  Asy- 
lum, 40  Wis.  106,  50  N.  W.  422.  So  it  is  no 
objection  to  the  validity  of  this  bequest  that 
its  beneficiaries  are  uncertain.  Perry,  Trusts, 
SI  731,  732.  The  necessary  power  of  the  selec- 
tk>n  of  the  beneficiaries  resides  in  the  trustees. 
And  it  is  the  duty  of  the  court  to  uphold  this 
bequest.  If  It  can  bs  done  consistently  witb 
the  rules  of  the  law.  The  scheme  of  the  char- 
ity is  definite  and  clear.  It  is  only  the  bene- 
ficiaries who  are  uncertain.  It  must  b«  con- 
sidered to  be  a  valid  charitable  bequest. 

2.  Can  the  trust  be  executed  by  a  trustee 
appointed  by  the  court  in  the  place  of  those 
named  in  the  will?  The  will  Is  to  be  so  con- 
strued, as.  If  possible,  to  carry  out  the  charita- 
ble purpose  of  the  testator.  There  is  nothing  in 
the  will  to  indicate  that  the  testator  intended 
the  charity  to  fail  in  case  the  executors  whom- 
he  named  declined  to  act  The  gift  is  abso- 
lute, and  its  appropriation  to  the  charity  pro- 
posed is  specific,  and  the  general  scheme  plaia 
and  clear.  There  is  nothing  in  the  nature  of 
the  bequest  or  its  object,  and  no  such  Inherent 
difficulty  in  the  execution  of  the  scheme,  a» 
to  suggest  that  the  testator  intended  the  chari- 
ty to  fall  if  the  executors  failed  to  act  Suclr 
an  interpretation  of  the  will  is  contrary  to  the 
spirit  of  the  maxim,  "Utresmagis valeat.  quan» 
Iiereat"  No  doubt  the  court  should,  if  nece» 
sary,  act  npon  a  liberal  principle  of  construc- 
tion in  order  to  uphold  the  bequest.  Casea 
cited  above.  This  will  creates  a  mixed  trust 
and  power.  The  power  Joibed  with  the  trust, 
in  such  a  case,  is  imperative,  and  must  be  ex- 
ercised. A  trust  to  distribute  the  trust  funds 
according  to  the  discretion  of  the  trustee  Is 
an  imperative  trust  and  power,  and  must  be 
executed.  If  the  trustees  neglect  or  refuse  to- 
execute  such  trust  and  power,  or  die  without 
performing  them,  courts  of'  equity  will  exe- 
cute them,  or  compel  them  to  be  executed. 
Perry,  Trusts,  {g  20,  473;  Osborne  v.  Gordon, 
86  Wis.  92,  56  N.  W.  334.  Whether,  then,  this 
trust  and  power  was  to  be  executed  was  not 
within  the  discretion  of  the  trustees.  Its  per- 
formance was  imperative  upon  them.  It  la- 
the duty  of  courts  of  equity  to  see  to  It  that 
it  is  performed.  For  that  purpose  a  new  trus- 
tee may  be  appointed  with  tlie  same  powers  as- 
those  named  In  the  will.  There  is  nothing  iU' 
the  will  to  mdlcate  that  the  trustees  named  iU' 
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the  will  were  selected  on  account  of  aniy  spe- 
cial confidence  or  fitness  for  the  matter  of 
this  trast.  Tbe  predominant  purpose  evident- 
ly was  to  establish  the  charity  proposed.  In- 
dependently of  the  statute,  a  court  of  equity 
would  appoint  a  new  trustee  to  carry  the  trust 
into  effect  Under  the  statute  (section  2098, 
Rev.  St.)  authority  ample,  if  needed,  Is  given. 
That  act  provides  that  "whenever  any  trustee 
appointed  by  the  party  creating  the  trust,  shall 
decline  to  act  as  such,  the  circuit  court  may 
appoint  a  new  trustee  in  his  place,  and  vest 
In  such  new  trustee  all  the  powers  and  all  the 
title  to  the  propeiiy,  within  the  Jurisdiction 
of  such  court,  which  would  have  been  pos- 
sessed by,  or  vested  in  the  original  trustee,  if 
he  had  accepted  the  trust."  The  words  of 
the  statute  are  plain,  and  not  open  to  construc- 
tion. They  must  be  given  effect  according  to 
their  obvious  meaning.  The  words  are  gen- 
eral, and  were  intended  to  cover  every  case 
where  a  trustee  appointed  by  the  party  who 
creates  the  trust  declines  to  act.  It  includes 
this  case.  No  doubt  this  statute  is  to  be  tak- 
en into  consideration  in  the  construction  of 
this  provision  of  the  will.  It  should  be  deem- 
ed that  the  testator  had  this  provision  of  the 
statute  In  mind  when  he  executed  the  will,  and 
for  that  reason  made  no  provision  in  bis  will 
for  the  contingency  which  has  actually  hap- 
pened of  the  failure  of  the  trustees  appointed 
by  htm  to  act  Statutes  are  often  construed 
into  contracts,  and  given  force  as  a  part  of 
the  contract.  Streubel  v.  Railway  Co.,  12 
Wis.  B7-74;  Smith  v.  Cleveland,  17  Wis.  556- 
568;  Reilly  v.  Insurance  O.,  43  Wis.  449-457. 
There  seems  to  be  no  just  reason  why  they 
should  not  be  given  a  similar  effect  in  the  con- 
struction of  a  will,  especially  where  there  Is 
nothing  In  the  will  itself  tending  to  show  that 
such  a  construction  would  be  contrary  to  the 
Intention  of  the  testator.  The  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  construe  the  will 
In  accordance  with  this  opinion.  The  costs 
are  to  be  paid  out  of  the  estate.  The  plaintiff 
has  no  Interest  In  the  controversy,  and  Is  not 
entitled  to  costs. 

WINSLOW  and  PINNET,  JJ.,  dissent 


BRYAN  V.  FRACJTIONAL  SCHOOL  DTST. 
NO.  1  OP  SHELBY  AND  STER- 
LING TPS. 
(Supreme  Court  of  Michigan.     Dec.  4,  1896.) 

tiCBOOLS — COSTBAOT  WITH  TSACHER  —  ReCOTBRT 

OP  Salary— If.LKOAL  Cbktificate. 

1.  A  teacher's  certificate,  issued  for  three 
years,  cannot  be  legally  extended,  by  being 
chanRed  to  read  for  four  years,  by  the  secretary 
of  the  board  of  examiners  who  issued  it,  after 
he  hi'R  potic  out  of  office. 

2.  Under  the  statute  making  invalid  any  con- 
tract to  teach  school  where  the  person  employed 
does  not  then  hold  a  legal  certificate  of  quali- 
fication (How.  Ann.  St  §  5065),  such  a  contract 
cannot  be  made  the  basis  of  a  recovery  of  sala- 
ry as  a  teacher. 


Error  to  circuit  court  Maoomb  county; 
Samuel  W.  Vance,  Judge. 

Action  by  Will  R.  Bryan  against  fractional 
school  district  No.  1  of  the  townships  of  Shel- 
by and  Sterling.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Franklin  P.  Monfort  (Henry  M.  Cheever,  of 
counsel),  for  appellant  Can  field  &  Spier,  for 
appellee. 

MONTGOMERY,  J.  Plaintiff  sued  to  recover 
his  salary  as  a  teacher,  under  a  written  con- 
tract made  with  the  district  board  of  the  de- 
fendant district  by  which  he  engaged  to  teach 
for  a  term  of  10  months,  commencing  Septem- 
ber 3,  1894,  at  a  salary  of  $80  per  month. 
Plaintiff  taught  7  months  under  this  contract 
and  was  paid  his  salary  for  this  time.  He  was 
then  discharged,  and,  after  awaiting  the  ex- 
piration of  the  10  months,  be  brought  this  suit 
to  recover  the  salary  for  the  remaining  3 
months.  Among  the  defenses  urged  by  de- 
fendant was  one  that  plaintiff  was  not  a  qunll- 
fled  teacher  in  Macomb  county.  The  plaintiff 
opened  up  this  subject  in  his  main  case,  and, 
at  the  conclusion  of  his  testimony,  without 
requlrhig  the  defendant  to  enter  upon  Ita 
other  claimed  defenses,  the  learned  circuit 
Judge  directed  a  verdict  for  the  defendant. 
The  undisputed  testimony  showed,  that  plain- 
tiff had  no  teacher's  certificate  issued  by  the 
commissioners  of  schools  of  Macomb  county, 
but  It  appeared  that  prior  to  August  2,  1888, 
plaintiff  was  examined  by  the  county  l>oard  of 
school  examiners  -  of  Lenawee  county,  and 
was  granted  a  second-grade  certificate,  good 
for  two  years,  and  expiring  August  2,  1890. 
It  appeared  that,  after  tliis,  he  submitted  to 
no  public  examination,  as  required  by  law, 
but  that,  on  the  6th  of  August,  1891,  he  ap- 
plied to  the  several  members  of  the  board  of 
school  examiners  of  Lenawee  county,  and  re- 
ceived what  was  called  a  "first-grade  certifi- 
cate," which,  on  its  face,  certified  that  he 
(plaintiff)  was  deemed  qualified  to  teach  in 
any  school  district  hi  the  state  for  three  years 
from  date.  It  also  appeared  that  at  no  time 
had  the  plaintiff  taken  an  examination  upon 
all  the  subjects  as  to  which  an  examination  was 
required  to  entitie  an  applicant  to  a  first-grade 
certificate.  It  appeared  that,  subsequently, 
this  certificate.  Issued  August  6,  1891,  was 
sent  to  E.  A.  Wilson,  who,  at  the  date  of  its 
issue,  was  secretary  of  the  board  of  examin- 
ers of  Lenawee  county,  but  had,  in  the  mean- 
time, retired  from  ofilce,  and  removed  from 
the  county,  and  was  so  changed  by  him  as  to 
make  It  expUre  four  years  from  ita  date.  In- 
stead of  three,  as  It  was  first  written.  The 
certificate,  as  thus  changed,  was  filed  with  the 
school  commissioner  of  Macomb  county. 

Numerous  questions  are  discussed  In  the 
brief  of  appellant  which  we  deem  It  unneces- 
sary to  consider  at  length,  for  the  case  must 
turn  upon  two  questions:  First,  whether  the 
plaintiff  had  a  valid  certificate,  in  force  dur- 
ing the  term  covered  by  the  contract  with  the 
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district;  and,  second.  If  it  be  determined  that 
he  had  not,  whether  this  is  a  defense  to  his 
action  for  damages.  We  have  no  hesitancy 
in  saying  that  the  certificate  actually  filed  with 
the  commissioner  of  schools  of  Macomb  coun- 
ty was  invalid.  It  was  made  to  cover  the 
period  fixed  by  this  contract  by  an  unau- 
thorized cbange  made  by  the  former  secretary 
of  Lenawee  county  after  retiring  from  hia 
office.  Not  only  is  this  true,  but.  when  it  is 
suggested  that  the  term  for  which  the  board 
was  authorized  to  grant  a  first-grade  certifi- 
cate, under  the  law  in  force  in  1891,  was  four 
years,  the  answer  Is  that  the  board  did  not, 
In  fact,  grant  a  certificate  for  that  period, 
and,  when  it  is  attempted  to  amend  the  cer- 
tificate, it  transpires  that  no  such  examina- 
tion was  had  as  Justified  the  issue  of  a  cer- 
tificate at  all.  People  v.  Howlett,  94  Mich. 
165,  53  N.  W.  1100.  We  need  not  determine 
the  question  whether,  if  the  certificate  had 
been  In  form  for  four  years,  it  would  have 
been  competent  to  Impeach  the  document  by 
showing  that  there  had  been  no  such  public 
examination  as  the  law  requires.  It  is  enough, 
for  the  purposes  of  this  case,  to  say  that  a 
purported  certificate  can  be  shown  to  have 
been  signed  by  one  not  in  ofllce  under  cir- 
cumstances where.  If  there  was  an  absence  of 
good  ftalth,  the  transaction  would  amount  to 
a  tarfsery.  In  saying  this,  we  do  not  wish  to 
reflect  npon  Mr.  Wilson,  the  secretary  who 
signed  the  certificate,  as  we  have  no  doubt 
that  be  may  have  acted  in  perfect  good 
taitb,  although  without  authority.  How.  Ana 
St  I  6065,  provides  that  no  contract,  with 
any  person  not  holding  a  legal  certificate  of 
qualification  then  authorising  such  person  to 
teach,  shall  be  valid.  The  question  here  pre- 
sented is  not  at  all  analagous  to  that  before 
the  court  In  Crane  t.  School  DIst.,  61  Mich. 
299,  28  N.  W.  105,  or  In  HoUovyay  v.  School 
Dist.,  62  Mich.  153.  28  N.  W.  764,  where  the 
question  related  to  the  informality  In  the  exe- 
cution of  the  contract  But  the  alleged  con- 
tract in  this  case  was,  under  the  facts  as  they 
existed,  protiibited  by  law,  and  cannot  be 
made  the  basis  of  a  recovery.  See  Goose 
River  Bank  y.  Willow  Lake  School  Tp.  (N. 
D.)  44  N.  W.  1002;  Hosmer  v.  School  DIst 
(N.  D.)  59  N.  W.  1035.  The  Judgment  wUl  be 
affirmed.    The  other  Justices  concurred. 


MARTIN  V.  LILLIBRIDGB,  Circuit  Judge. 

(Supreme  Court  of  Michigan.     Dec.  4.  1890.) 

Cost* — Tazatios  op  Term  Fees. 

Under  How.  Ann.  St  {  9004,  the  pre- 
vailing party  is  by  its  express  provisions  enti- 
tled to  a  term  fee  for  every  term  at  which  a 
cause  is  refrularlj  on  the  calendar,  and  not 
reached,  or  is  postponed;  and  it  is  Immaterial 
that  the  nature  of  the  court's  business  at  cer- 
tain terms  was  such  that  the  cause  could  not 
be  reached. 

Application,  on  the  relation  of  Letltia  Mar- 
tin, for  a  writ  of  mandamus  to  compel  Wil- 


lard  M.  Lillibridge,  Wayne  circuit  Judge,  to 
tax  certain  term  fees.     Granted. 

Frank  T.  Lodge,  for  relator.  James  H. 
Pound,  for  respondent 

MONTGOMERY,  J.  The  question  present- 
ed by  the  return  In  this  case  is  whether  the 
prevailing  party  In  a  suit  at  law  Is  entitled, 
as  matter  of  right  to  a  term  fee  for  each 
term  at  which  the  cause  was  regularly 
placed  upon  the  calendar  of  the  circuit  court 
and  not  reached.  The  circuit  Judge  was  of 
the  opinion  that  no  term  fee  should  be  taxed 
for  terms  at  wlUch  it  was  apparent  from 
the  nature  of  the  business  of  the  court,  that 
the  cause  could  not  be  reacheJ.  It  Is  diffi- 
cult to  see  bow  this  fact  could  be  made 
clearly  apparent  by  the  condition  of  the 
calendar.  It  might  be  obviously  improba- 
ble that  a  cause  would  be  reached,  but  it 
could  not  be  certainly  known  to  litigants. 
The  statute  makes  no  such  exception,  but 
provides  a  term  fee  for  every  circuit  or  term 
at  which  a  cause  is  regularly  on  the  calen- 
dar, and  not  reached,  or  Is  postponed.  How. 
Ann.  St  I  9004.  The  relator  was  entitled 
to  tax  for  each  term  at  which  the  cause  was 
regularly  noticed  and  placed  upon  the  term 
calendar.  The  writ  will  issue  as  prayed. 
The  other  Justices  concurred. 


CLEVELAND  CO-OPERATIVE  STOVB 
CO.  V.  MALLERT. 
(Supreme  Court  of  Michigan.     Dec.  1,  1886.) 
Sale— AOTinii  pok  Fkioc— Evincsos. 
The  testimony  of  one  to  whom  defendant 
had  sold  his  business,  that  the  latter  authorized 
him  to  buy  goods  in  hia  name,  together  with 
evidence  that   goods   were   thereafter   shipped 
by  plaintiff  to  defendant,  and  the  Invoices  mail- 
ed  to  him,   is   snflicient   to  sustain  a   verdict 
against  defendant  for  the  price. 

Error  to  circuit  court  Wayne  county;  Wil- 
liam L.  Carpenter,  Judge. 

Assumpsit  by  the  Cleveland  Co-operative 
Stove  Company  against  Ambrose  S.  Mallery. 
Judgment  for  platntiff,  and  defendant  brings 
error.     Affirmed. 

The  defendant,  a  merchant  in  the  city  of 
Detroit,  had  for  some  years  prior  to  Septem- 
ber, 1892,  purchased  stoves  of  the  plaintiff, 
and  received  credit  therefor,  in  the  usual 
course  of  trade.  During  tliat  month,  the  pre- 
cise date  not  being  fixed,  the  defendant  sold 
out  his  stock  and  business  to  one  Lamb,  who 
had  been  for  some  time  a  clerk  in  his  employ. 
LAiub  was  without  meaus,  and,  to  secure  de- 
fendant for  the  purchase  price,  gave  him  a 
chattel  mortgage  upon  the  stock  of  goods  and 
hia  household  furniture.  Lamb  ordered  goods 
of  the  plalntier  in  the  name  of  the  defendant 
Plaintift  brought  suit  to  recover  a  balance  of 
$78.13.  The  sole  question  submitted  to  the 
Jury  was,  did  defendant  authorize  I^amb  to 
purchase  goods  In  his  name?  The  Jury  found 
for  the  plaintiff.     Defendant  contends  that  the 
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court  slMuia  bave  directed  a  rerdlct  for  Um, 
and  Insisted  tbat  there  was  no  evidence  of 
siicli  authority.  The  testimony  on  the  part  of 
the  plaintiff  tended  to  show  that  Its  traveling 
agent  In  September  visited  defendant,  In  bis 
usual  place  of  business,  to  solicit  a  further 
order;  tbat  defendant  then  Informed  him  tbat 
be  had  sold  out  to  Lamb;  that  he  said  to  de- 
fendant, "Lamb  has  no  money,  and  cannot 
buy";  that,  after  tallflng  with  Lamb  at  de- 
fendant's request,  he  told  defendant  that  he 
could  not  trust  Lamb;  that  witness  said  to 
defendant:  "You  have  this  thing  all  in  your 
hands.  Why  don't  you  help  him  along,  and 
buy  some  goods  for  him?"  Defendant  then 
signed  an  order  for  goods  amounting  to  $100.- 
C3,  which  were  shipped  to  him  (defendant). 
Mr.  Lamb  testified  tbat  he  had  a  conversation 
with  defendant  about  ordering  goods  of  plain- 
tiff In  defendant's  name,  and  that  defendant 
said,  "Go  ahead;  It  will  be  all  right,"  and 
that  defendant  told  him  be  could  bave  the  use 
of  his  name;  and  that,  acting  upon  this,  he 
ordered  the  goods.  It  also  appears  that  the 
goods  were  shipped  to  Mr.  Mallery,  and  tbat 
invoices  of  shipment,  together  with  the  bill  of 
lading,  were  mailed  to  him  at  the  time  of 
shipment.  Mr.  Lamb  also  testified  that  let- 
ters which  came  to  the  store  directed  to  de- 
fendant were  not  opened  by  him,  but  were 
handed  to  defendant,  who  was  In  the  store 
nearly  every  day.  Defendant  testified  that  he 
gave  no  such  authority  to  Lamb;  that  the  bill 
of  goods  above  mentioned  was  ordered  before 
the  sale  to  Lamb  was  completed,  and  that  the 
first  linowledge  he  obtained  that  Lamb  was 
ordering  goods  In  his  name  was  when  he  saw 
some  stoves  standing  upon  the  sidewalk  in 
front  of  the  store,  marked  to  him;  and  that  on 
December  30,  1S92,  he  wrote  plaintiff  tbat 
I.amb  was  not  authorized  to  order  goods  in 
his  name.  After  the  receipt  of  this  letter,  no 
more  goods  were  shipped. 

Franlclin  L.  Lord,  for  appellant.  Frank  T. 
Lodge,  for  appellee. 

GKANT,  J.  (after  stating  the  facta).  We 
are  of  the  opinion  that  the  case  was  properly 
submitted  to  the  Jury.  The  goods  were  ship- 
ped and  Invoices  sent  by  man  to  defendant 
as  was  done  in  Heyn  v.  O'Hagen.  60  MIpTi. 
150,  26  N.  W.  861.  There  Is  evidence  from 
which  the  Jury  might  find  that  defendant  re- 
ceived the  Invoices  and  nuule  no  objection. 
This,  unexplained,  would  be  evidence  of  origi- 
nal authority,  and.  In  connection  with  the  tea- 
timony  of  Lamb,  was  Important  Defendant 
does  not  testify  what  time  elapsed  between  the 
date  be  saw  the  goods  marked  to  him  and 
tiie  letter  of  December  30th  denying  the  au- 
thority. We  also  think  that  the  evidence  of 
liSmb,  If  believed  by  the  Jury,  Is  sufficient  to 
sustain  the  verdict  If  there  were  discrepan- 
cies In  his  testbnony.  It  was  the  province  of 
the  Jury  to  weigh  them,  and  determine  what 
the  fact  was,  and  how  much  credence  they 
wwild  give  to  his  statement.  The  Judgment 
is  affirmed.    The  other  Justices  concurred. 


SHELDON  V.  LSAHT  et  nx. 

(Supreme  Court  of  Michigan.    Dec  1,  1886.) 

Action  ox  Buildino  Coxtb^ct— Mbasvbi  or 
Damaoks. 

In  an  action  for  work  done  under  a  build- 
ing contract  where  it  was  claimed  by  the  de- 
fendant that  plaintiff,  without  cause,  bad  aban- 
doned and  refused  to  complete  the  cootract,  up- 
on proof  of  such  fact  the  plaintiff  was  entitled 
to  recover  upon  a  quantum  meruit  only  a  sum 
not  exceeding  the  contract  price,  less  the  cost  of 
completing  the  work,  and  leas  any  daoiage  and 
added  expense  incurred  by  defendant  by  rea- 
son of  the  breach  of  contract  by  plaintiff. 

Error  to  circuit  court  Wayne  county;  WU- 
lard  M.  LlUlbrldge,  Judge.  : 

Action  by  George  W.  Sheldon  against 
Charles  Leahy  and  Susan  Leahy  to  recover 
for  work  and  labor  done.  From  a  Judgmeat 
for  plaintiff,  the  defendants  bring  error. 
Reversed. 

Atkinson  A  Atkinson,  for  appelUats. 
James  H.  Pound,  for  appellee. 

MONTGOMERY.  J.  Tbti  la  an  Mtlon  te 
recover  for  work  done  under  a  bnlldlng  con- 
tract. In  (hanging  over  and  making  addltioa 
to  a  building  owned  by  defendants,  wader 
a  special  contract,  and  also  for  eome  extra 
work  done  outside  the  contract.  It  appear- 
ed on  the  trial  that  plaintiff  had  not  com- 
pleted all  the  work  provided  for  by  the 
contract  but  plaintiff's  dalm  waa  that  be 
was  prevented  by  defendants  from  finishing 
the  Job.  On  the  other  hand,  defendants  of- 
fered testimony  tending  to  show  that  plain- 
tiff had  abandoned  the  work  without  cause, 
and  refused  to  go  on  wtth  It  The  question 
of  fact  as  to  which  party  was  right  In  their 
contention  In  this  regard  was  fairly  sQbmit- 
ted  to  the  Jury,  but  complaint  is  mad^  of 
the  Instruction  of  the  court  relating  to  the 
rights  of  the  plaintiff  In  case  the  Jury  should 
find  as  a  fact  that  the  plaintiff  was  in 
fault  In  not  completing  his  contract.  The 
Instruction  complained  of  Is  as  follows:  "It 
you  believe  from  the  evidence  that  the  plain- 
tiff was  not  following  np  his  work  with  rea- 
sonable diligence,  but  was  neglecting  it  then 
the  plaintiff  Is  not  entitled  to  recover  the 
contract  price;  but,  having  done  a  portion 
of  the  work,  he  is  entitled  to  recover  a  fair 
and  reasonable  price  for  the  work  done  and 
material  furnished  by  him,  not  exceeding 
such  proportionate  part  of  the  contract  price 
as  the  work  done  amounted  to  with  respect 
to  the  whole  contract"  We  think  this  In- 
struction Is  open  to  the  criticism  made  by 
the  appellants'  counsel.  The  true  rule  ap- 
plicable to  snch  a  state  of  facts  as  that  as- 
sumed In  the  Instruction,  namely,  that  the 
plaintiff  had  failed  to  complete  his  contract 
fully,  according  to  Its  terms,  but  that  de- 
fendants had  accepted  the  benefit  of  hts 
services  In  the  performance  of  some  portion 
of  the  contract,  is  that,  while  the  plaintiff 
cannot  recover  vpon  the  contract  he  is  enti- 
tled to  recover  upon  the  quantum  mcirait. 
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for  the  -work  perfbnned,  a  sam  not  exceed- 
ing  the  coatract  price,  leM  the  cost  of  com- 
pleting tbe  work,  and  less  any  damage  and 
added  expense  which  the  defendant  has 
been  pnt  to  by  reason  of  the  breach  of  cod- 
tract  by  the  plaintiff.  Altea  v.  McKlbbin,  5 
Mlcb.  448;  Wildey  t.  School  IMst.,  25  Mich. 
419;  This  limitation  was  not  stated  in  the 
ohargei  It  Is  contended  that  the  error  was 
without  prejudice.  We  do  not  think  this 
<?ontentlon  Justified  by  the  record.  The 
Judgment  will  be  reyersed,  and  a  new  trial 
ordered.     The  other  Justices  concurred. 


BELDING   MANTJF'G  CO.  t.  DRURT. 
XSopieme  Court  of  Michigan.     Dec  1,  1896.) 
EsToppEi,  IS   Pais. 
In  an  action  a^minRt  an  indorser  of  a  note. 
It  aitpeered  that  defendant  was  a  mnrried  wo-  | 
man  at  the  time  sbe  indorsed  it,  and  pliiiutiffs  | 
l<new  such  fact  before  bringine  suit,  and  that,  ' 
in   reply  to  a  letter  nrfring  that  it  be  paid  or 
•pcnred,    defendant   stated    that    her   sicnntnre 
held  her  only  until  the  note  was  due.  and  mid 
nothing  aboat  covertare  being  a  defense.    Held, 
that  defendant  was  not  estopped,  by  such  reply, 
from  setting  up  her  disability  as  a  defense. 

Error  to  circuit  court,  Washtenaw  county; 
Eidward  D.  Klnne,  .Tudge. 

Action  hf  the  Beldlng  Manufacturing  Com- 
pany against  Louisa  J.  Drury.  There  was  a 
Judgment  in  favor  of  defendant,  and  phiintlll 
brings  error.    Atfirmed. 

McGarry  &  Nlchola,  for  plaintiff  In  error. 
Thompson  &  Harrlman,  for  defendant  In  er- 
ror. 


MOORE,  J.  The  plaintiff  sued  the  defend- 
ant npon  a  promissory  note,  made  by  her  son 
and  Indorsed  by  her.  At  the  time  of  the  In- 
dorsement the  defendant  was  a  married 
woman.  Before  suit  was  brought  the  attor- 
neys for  the  plaintiff  wrote  the  defendant 
that  they  had  tbe  note  for  collection,  and 
that  they  were  Instructed  to  "take  up  this 
matter  immediately,  and  have  it  paid  or  se- 
cured." She  replied  that  her  signature  held 
her  only  until  the  note  'was  due,  and  said 
nothing  about  coverture  being  a  defense.  Be- 
fore snlt  was  brought  plaintiff  knew  that  de- 
fendant was  a  married  woman  when  she  in- 
dorsed the  note.  Upon  the  trial  the  defend- 
ant offered  as  a  defense  the  fact  that  the 
note  waa  Indorsed  by  her  when  she  waa  a  , 
married  woman,  and  that  the  note  was  given  i 
for  a  debt  due  from  her  son,  and  not  from  | 
ber.  The  trial  Judge  held  tbe  defense  to  be 
good,  and  directed  a  verdict  in  her  favor.  '. 
Tbe  plaintiff  appeals,  npon  the  ground  that, 
inasmuch  as  the  defendant.  In  her  letter  to 
Its  attorney,  said  nothing  about  the  defense 
of  coverture,  she  is  estopped  now  from  set- 
ting op  that  defense;  that  it  supposed  she 
would  not  interpose  that  defense,  and  so 
was  led  to  bring  suit  and  Incur  costs.  We  do 
not  think  the  assignments  of  error  are  well 
taken.    The  plaintiff  knew  all  about  the  glv- 


lag  of  the  note,  and,  beforc  U  brought  tuit, 
it  knew  that  the  defendant  whs  a  married 
woman.  It  also  knew  that  defendant  de- 
clined to  pay  the  note.  It  also  knew  that  she 
bad  a  complete  defense  to  the  note,  but  there 
was  nothing  in  her  letter  to  indicate  that  she 
knew  that  coverture  was  a  legal  defense  and 
meant  to  waive  it  The  nndlsputed  facts  in 
the  case  do  not  constitute  an  estoppel.  Judg- 
ment is  affirmed.  The  other  Justices  concur- 
red. 


RAUB   V.   NISBEIT. 
(Supreme  Court  of  Michigan.     Dec.  1,  1896.) 
Appeal— Chanor  op  Thboht— New  Triai^-Nsw- 

LT-D|.<*OOVKRKD    EvinCNOC 

1.  A  claim  filed  against  an  estate  on  its  face 
showed  that  it  was  etjually  consistent  with  the 
theor.y  tlint  it  was  based  upon  a  sale  of  the  prop- 
erty described  in  the  claim,  and  upon  a  trust 
relation.  The  evidence  eatablished  the  fact 
that  the  claim  was  presented  to  the  commis- 
sioners on  the  basis  of  a  trust.  BrM  that,  on 
appeal  by  clnimant  to  the  circuit  court,  he  could 
nut  establish  hia  right  of  recovery  on  the  theory 
of  an  al>8olute  sale,  instead  of  on  a  trust  rela- 
tionship. 

2.  A  claim  was  presented  against  a  decedent's 
estate,  based  on  a  written  agreement  which  a 
witness  testified  was  intended  as  an  agreement 
of  trust.  On  appeal  to  the  circuit  court  the 
claimant  attempted  to  enforce  it  as  an  absolute 
sale.  H^d  error  to  refuse  a  motion  for  a  new 
trial  because  of  newly-discovered  evidence, 
based  on  the  affidavit  of  the  attorney  who  drew 
the  instrument  that  it  was  intended  as  a  trust 
agreement,  because  defendant  had  not  used  dili- 
gence in  looking  up  tbe  evidence,  he  knowing 
that  the  paiiers  were  in  the  handwriting  of  such 
attorney. 

Error  to  circuit  conrt,  Mecosta  county;  John 
H.  Palmer,  Judge. 

Claim  by  Samuel  F.  Raub  against  William 
P.  NIsbett,  administrator  of  the  estate  of 
Stephen  S.  Wilcox,  deceased.  Claimant  ap- 
pealed from  a  disallowance  of  tbe  dalm  by 
commissioners  to  the  circuit  court.  There  was 
a  Judgment  allowing  the  chilm,  and  the  ad- 
ministrator brings  error.    Reversed. 

U  O.  Palmer  and  C.  H.  Thrall,  for  appel- 
lant   M.  Brown,  for  appellee. 

GRANT,  J.  Plaintiff  filed  with  the  probate 
court  a  claim  entitled  as  follows:  "Bill  of 
Particulars  of  Unsettled  Clnlm  of  Samuel  P. 
Raub  against  the  Estate  of  Stephen  F.  WUcos, 
Deceased."  The  first  Item  was  dated  Septem- 
ber 27.  1887,  and  the  hist,  October,  1889,  the 
total  claim  being  $1.5,14.5.49.  The  property 
described  In  the  claim  consisted  of  shingles, 
a  shingle  mill,  and  kind.  The  affidavit  at- 
tached to  the  claim  stated  that  the  estate 
was  indebted  to  him  in  about  the  sum  of  $4,- 
000,  as  near  as  he  could  estimate  the  same. 
The  claim  was  disallowed  by  the  commis- 
sioners. Plaintiff  appealed,  and  In  the  cir- 
cuit court  obtained  a  Judgment.  There  is 
nothing  upon  the  face  of  the  claim  to  Indi- 
cate the  basis  upon  which  it  was  made.  It 
does  not  appear  whether  it  is  based  upon  the 
theory  of  the  sale  of  the  propei-ty  described 
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In  the  claim,  or  upon  a  trust  relation.  Upon 
its  face  it  Is'as  consistent  with  one  theory  as 
with  the  other.  It  Is  evident  from  the  afll- 
(larit  attached  to  the  claim  that  Mr.  Wilcox 
received  the  property  imder  some  relation  by 
which  he  was  to  accomit  It  therefore  requir- 
ed evidence  before  the  commissioners  to  show 
the  basis  of  recovery.  The  three  commission- 
ers were  produced  upon  the  trial  In  the  circuit, 
and  aU  testified  that  Mr.  J.  M.  Raub,  who 
was  the  sole  witness  before  the  commissioners 
to  prove  the  basis  of  the  claim  against  the 
estate,  and  who  had  died  before  the  trial  in 
the  circuit,  testified  that  the  property  was 
transferred  to  Mr.  Wilcox  In  trust,  to  be  manu- 
factured and  sold  by  him,  the  proceeds  to  be 
applied  In  payment  of  a  debt  due  Wilco.x, 
and  other  debts,  amounting  to  about  f4,000, 
and  that  Wilcox  was  to  take  the  shingle  mill 
as  It  then  was,  and  the  shingles  on  hand,  dis- 
pose of  them  to  the  best  advantage,  operate 
the  mill,  advance  money  to  pay  expenses, 
and  to  finally  make  an  accounting;  the  bal- 
ance, if  any,  to  be  turned  over  to  Mr.  Raub. 
There  was  no  testimony  to  contradict  that  of 
the  commissioners,  and  this  evidence  estab- 
lished the  fact  that  the  claim  was  presented  to 
the  commissioners  on  the  basis  of  a  trust 
The  lumber  conveyed  had  all  been  manu- 
factured, and,  with  the  shingles  on  hand  at 
the  time  of  the  conveyance,  had  been  sold  by 
Mr.  Wilcox,  and  the  mill  plant  also  sold;  and 
Mr.  Wilcox  had  rendered  an  accotmt  showing 
that  he  had  paid  all  the  debts,  and  that  there 
was  a  small  balance  due  htm.  In  the  circuit 
court  the  plaintier  sought  to  establish  his  right 
of  recovery,  not  upon  a  trust  relationship, 
but  upon  the  theory  of  an  absolute  sale.  The 
law  did  not  permit  him  to  change  the  issue 
upon  the  trial  In  the  circuit,  and  the  court 
should,  as  requested,  have  directed  the  Jury 
thai  there  could  be  no  recovery  upon  the 
tmsis  of  a  sale.  The  two  theories  are  utterly 
Inconsistent,  and,  if  plaintiff  had  presented 
his  claim  upon  these  two  theories,  the  court 
would  have  compelled  blm  to  elect  upon  which 
he  would  proceed.  Me.vers  v.  McQueen,  85 
Mich.  156.  48  N.  W.  553.  The  Issue  before 
the  commissioners  was  whether  the  estate  was 
Indebted  to  the  plaintiff  upon  an  accounting 
as  trustee.  This  issue  continued  the  same 
on  appeal  to  the  circuit  court.  Hatheway's 
Appeal.  52  Mich.  112,  17  N.  W.  718. 

The  defendant  moved  for  a  new  trial  up- 
on the  ground  of  newly-discovered  evidence. 
This  motion  was  based  upon  the  affidavit  of 
the  attorney  who  drew  the  deed  and  bill  of 
sale  from  Raub  &  Ck>.  to  Mr.  Wilcox,  stating 
tliat  the  agreement  between  the  parties  at  the 
time  of  the  transfer  was  the  same  as  that  al- 
ready stated,  as  testified  to  by  Mr.  Raub  be- 
fore the  commissioners.  We  think  the  court 
should  have  granted  this  motion.  The  mo- 
tion was  refused  because  the  court  was  of  the 
opinion  that  the  defendant  had  not  used  due 
diligence  in  looking  up  this  evidence,  since  he 
knew  the  papers  were  In  the  handwriting  of 
this  attorney.    There  would  have  been  force 


in  this  ruling  If  the  case  had  beea  presented 
before  the  commissioners  upon  the  theory  cC 
a  sale,  but,  there  being  nothing  upon  that 
hearing  to  indicate  that  in  the  circuit  a  dlflfer- 
ent  position  would  be  taken,  the  defendant 
was  under  no  obligation  to  look  for  this  evi- 
dence, and  could  not,  therefore,  be  charged 
with  laches.  The  Judgment  must  be  reversed, 
and  a  new  trial  ordered.  The  other  Justices 
concurred. 


CULLEN  V.  HARRIS. 
(Supreme  Court  of  Michigan.    Dee.  1,  1896.) 

Gaknisbment— Pkoceeds  op  Exempt  PsiiBo:iAi.TT- 
The  proceeds  of  a  sale  of  exempt  persona) 
property,  deslRned  for  reinvestment  in  other 
exempt  personalty,  to  take  the  place  of  that 
sold,  are  not  subject  to  garnishment  in  the 
hands  of  the  purchaser. 

Error  to  circuit  court,  Genesee  county; 
Charles  H.  Wlsner,  Judge. 

Action  by  Ambrose  Cullen  against  William 
E.  Harris  to  recover  possession  of  a  yoke  of 
oxen.  Judgment  for  defendant  on  a  verdict 
directed  by  the  court,  and  plaintiff  brhig* 
error.   Affirmed. 

Plaintiff  contracted  to  purchase  of  defend- 
ant a  yoke  of  oxen  at  the  stated  price  of  $U5, 
$45  of  which  waa  paid  down,  and  It  was 
agreed  that  the  remaining  $50  should  be  paid 
upon  delivery  of  the  oxen,  a  few  days  later. 
Before  the  time  fixed  for  the  delivery  and 
the  payment  of  the  remaining  portion  of  the 
purcliase  price,  plaintiff  was  garnished  by  & 
creditor  of  Harris.  Upon  the  day  fixed  for 
delivery,  plaintiff  demanded  delivery  of  tbe^ 
oxen;  stating  that  he  had  been  garnished, 
and  stood  ready  to  pay  the  money  upon  ita 
being  ascertained  to  whom  he  should  pay  it. 
Defendant  refused  to  deliver  the  oxen  with- 
out payment  of  the  $50,  and  stated  at  the 
time  to  plaintiff  that  be  was  selling  these 
oxen  for  the  purpose  of  procuring  a  team  of 
horses  with  the  proceeds,  to  take  the  place 
of  the  oxen.  It  appeared  by  the  undisputed 
testimony  that  defendant  Is  a  farmer,  and 
that  he  had  no  other  team  to  use  in  carry- 
ing on  his  business,  and  that  this  team  of 
oxen  was  so  tued.  The  circuit  Judge  directed 
a  verdict  for  the  defendant,  and  plaintiff 
brings  error. 

Zorrle  B.  House  and  Black  &  Brown,  for 
appellant  D.  E.  Adams  and  E.  S.  L«e  (J. 
S.  Parker,  of  counsel),  for  appellee. 

MONTGOMERY.  J.  (after  staUng  the 
facts).  The  sole  question  presented  on  the 
record  is  whether,  under  the  circumstances 
set  out  In  the  statement  of  facts,  the  proceeds 
of  the  sale  of  exempt  property,  designed  for 
investment  In  other  exempt  property,  to  take 
the  place  of  that  sold,  are  subject  to  attach- 
ment while  In  the  bands  of  the  debtor,  kept 
as  a  separate  fund,  or,  before  it  reaches  hli 
hands,  subject  to  garnishment.  The  author- 
ities   upon    this    subject  are   Inharmonious. 
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Tbere  are  cases  holding,  as  contended  by 
plaintiff,  that  the  proceeds  of  the  volnntaiT 
■ale  of  property  exempted  from  execution 
are  not  «cempt  Wygant  y.  Smith,  2  Lans. 
185;  Knabb  v.  Drake,  23  Pa.  St.  489.  The  lat- 
ter case  even  goes  further,  and  holds  that, 
where  projjerty  is  taken  from  the  owner  by 
proceedings  In  Invitum,  a  Judgment  recovered 
for  snch  wrong  is  subject  to  garnishment. 
But  this  holding  is  in  conflict  with  the  great 
weight  of  authority,  and  it  is  generally  held 
that  in  such  ease,  as  well  as  in  the  case  of  a 
loss  of  exempt  property  by  fire,  the  proceeds 
are  exempt,  at  least  until  such  time  as  the 
owner  has  reasonable  opportunity  to  appro- 
priate the  proceeds  to  the  purpose  of  re- 
placing the  exempt  property  wrongfully  taken 
from  him,  or  consumed  by  fire.  8ee  Cooney 
T.  Cooney,  65  Barb.  524;  Tinotson  v.  Wolcott, 
48  N.  Y.  188;  Madge  y.  Lanning,  68  Iowa, 
941.  27  N.  W.  7S3;  Rood,  Gamisbm.  f  98; 
Shinn,  Attachm.  {  71;  Thomp.  Homest.  &  Ex. 
I  748L  It  has  also  been  held  in  varions  Juris- 
dictions where  the  rule  obtains,  as  in  this 
state,  both  as  to  personal  and  real  property 
exempt,  that  the  owner  has  the  right  to  sell 
or  exchange  such  exempt  property,  and  that 
such  sale  does  not  result  in  establishing  a 
lien  in  favor  of  the  creditor,  or  render  the 
property,  after  the  sale,  subject  to  levy,  that 
the  money  derived  from  the  sale  of  a  home- 
stead, designed  in  good  faith  to  be  applied 
to  the  purchase  of  another  homestead,  and 
kept  separate  from  other  funds  for  that  pur- 
pose, is  not  subject  to  seizure  by  creditors. 
See  Watkins  v.  Blatscblnskl,  40  Wis.  347; 
State  T.  Geddis,  44  Iowa,  537;  Shinn,  At- 
tachm. i  71;  Rood,  Garnlshm.  |  87.  We  can 
conceive  of  no  reason  for  distinguishing  be- 
tween the  proceeds  of  exempt  personal  prop- 
erty and  the  proceeds  of  an  exempt  home- 
stead, and  we  think  the  rale  of  the  Wiscon- 
sin and  Iowa  courts  in  harmony  with  the 
liberal  interpretation  of  the  exemption  laws 
which  has  always  obtained  in  this  court. 
The  Judgment  of  the  court  below  will  be  af- 
firmed.  The  other  Justices  concurred. 


DOUVILLB  et  al.  v.  COMSTOCK  et  al. 
(Supreme  Court  of  Michigan.     Dec.  1,  1896.) 
Rbal/-E«tatk   Aobnts— RinBT  to  Commibsioxs — 

SCBSEQCBST  PUKCHASK  TOKOCOH 
ASOTHBR   AOBMT. 

1.  Plnintiffs,  as  renl-eatate  agents,  were  au- 
thorized to  sell  certain  lands  at  not  less  than 
five  dollars  per  acre,  but  such  authorization 
was  not  exclusive.  Subaeqaently  plaintiffs  had 
some  negotiations  with  a  broker  who  offered  to 
get  a  pnrchaser  at  less  than  the  amount  stipu- 
lated, upon  a  division  of  commissions.  Thia 
offer  plaintiffs  refused.  Some  months  later 
the  broker  obtained  authority  from  defendants 
to  sell  ike  lands  at  five  dollars,  at  a  certain 
eommiasion,  and,  nnder  such  anthority,  nego- 
tiiited  a  sale.  Bdd,  that  the  fact  that  plain- 
tiffti  had  negotiated  unsuccessfully  with  the 
broker  did  not  connect  them  with  the  sale,  so 
aa  to  entitle  them  to  commissions. 

2.  The  fact  that  the  broker,  after  the  sale. 


was  promised  by  the  purchaser  an  interest  In 
the  profits  of  the  lands,  in  consideration  that 
h(>  Bliouki  look  after  them  and  try  to  effect  a 
sale  at  an  increased  price,  did  not  constitute 
him  a  purchaser,  so  as  to  entitle  plaintiffs  to  a 
commission. 

En-or  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Eugene  DouvlUe  and  M.  W.  Gal- 
lagher against  Andrew  W.  Comstock  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeaL    Reversed. 

Moore  &  Moore,  for  appellants.  Mitchell 
J.  Smiley  and  Frederick  W.  Stevens,  for  ap- 
pellees. 

MOOUB,  J.  .  Plaintiffs  sued  the  defend- 
ants to  recover  commissions  upon  the  sale 
of  real  estate,  and  recovered  Judgment,  from 
which  Judgment  defendants  appeaL  In 
March,  1891,  defendants.  In  reply  to  an  In- 
quiry, authorized  the  plaintiffs  to  sell  about 
13,000  acres  of  land  in  Mississippi,  which 
they  owned,  at  not  less  than  five  dollars  an 
acre,  and  to  allow  them  a  commission  of  2^ 
per  cent  if  they  made  a  sale.  The  plaintiffs 
were  not  given  an  exclusive  agency  to  sell 
these  lands.  A  map  was  prepared,  showing 
these  lands  for  sale,  and  bung  in  plaintiffs' 
ofllce,  in  New  Orleans.  J.  H.  Moores,  of 
Lansing,  who  was  a  real-estate  broker,  who 
was  operating  in  real  estate  in  Mississippi, 
saw  the  map,  and  asked  to  have  a  plat  of  the 
lands  sent  him,  and  for  a  division  of  the 
commissions.  If  be  made  a  sale.  April  24, 
1891,  plaintiffs  wrote  Moores:  "Enclosed 
find  plat  Price  Is  five  dollars,  net  We 
have  a  small  commission  at  that  figure,  but 
not  enough  to  divide."  Some  correspondence 
ensued  between  Moores  and  the  plaintiffs 
about  a  division  of  the  land  into  smaller 
groups,  and  Moores  Informed  plaintiffs  that 
he  could  place  some  of  the  groups  at  ^.SO 
an  acre,  and  some  at  $4.25;  and,  in  turn, 
plaintiffs  corresponded  with  defendants 
about  the  divisions  and  offers  of  Moores, 
but  did  not  Inform  the  defendants  at  any 
time  that  they  were  having  communications 
with  Moores.  Defendants  declined  to  take 
less  than  95  an  acre.  June  27,  1891,  Moores 
wrote  the  plaintiffs  that  he  was  satisfied  be 
could  place  the  lands  at  $4,  possibly  at  $4.25, 
an  acre  (a  commission  to  come  out  of  that 
sum,  to  be  equally  divided);  that,  at  any 
higher  price,  he  did  not  think  It  worth  while 
to  try  and  place  It  July  2d,  plaintiffs  re- 
plied that  the  lands  could  not  be  bought  for 
less  than  $o  net;  that,  to  provide  a  commis- 
sion to  divide,  they  must  be  sold  at  $5.25. 
This  was  all  the  correspondence  had  be- 
tween the  plaintiffs  and  Moores  for  two 
years;  and  no  further  communication  pass- 
ed between  the  plaintiffs  and  defendants  un- 
til January  14,  1892,  when  plaintiffs,  in  a 
letter  relating  to  other  matters,  inquired 
"By  the  way,  at  what  price  are  you  holding 
your  lands  at  now?  Rememl)cr,  we  do  not 
hawk  any  lands  through  brokeca     Handle 
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lands  on  ^sommtaBlon  only.  A«k  for  so  r»- 
fusalM  UDlew  we  bare  a  prospectlre  cus- 
tomer, who  ts  ready  to  esamine.  Oo  these 
c-oQdUIons,  we  would  like  to  bare  you  Quote 
to  us  tbe  lowest  price  at  wblcli  you  would 
sell  oa  tbe  basis  o(  a  two  and  one-baU  per 
c-ent.  commission."  Defendants  did  not  re- 
ply to  this  Inquiry,  and  In  a  letter  referring 
to  another  matter,  dated  New  Orleans,  Feb* 
ruary  14,  1802,  plaintiffs  wrote  to  defend- 
ants: "We  have  again  established  our  ofBce 
here  for  the  winter,  for  the  sale  of  Southern 
lumber  lands.  Can  we  again  offer  your 
lands  on  the  same  terms  as  last  year,  pro- 
viding we  get  a  customer  for  lands  In  that 
locality?"  No  reply  was  sent  to  this  In- 
quiry, and  no  communication  was  had  be- 
tween the  plaintiffs  and  defendants  until 
June,  1893,  at  which  time  plaintiffs  had 
teamed  that  a  sale  had  been  made,  and 
made  a  claim  for  commissions.  On  the 
trial,  plaintiffs  testified  that  they  understood 
that  the  defendants  bad  a  right  to  employ 
other  broilers,  or  to  sell  the  lands  them- 
selves. On  the  trial  of  the  case,  Mr.  Moores 
testified  that  his  letter  of  June  27th  was 
true;  that  he  had  tried  his  best  to  sell  tbe 
lands,  and  that  he  could  not  get  any  higher 
price  at  that  time;  that  when  he  got  plain- 
tiffs' reply,  stating  that  the  lands,  to  pro- 
vide a  commission  to  divide,  must  be  sold 
at  $5.25  per  acre,  he  dropped  the  matter  for 
the  time  being,  entirely;  that  he  did  not 
have  any  one  to  whom  he  could  sell  for  |5 
even.  This  testimony  was  stricken  out  by 
th«  court,  and  an  exception  taken  by  de- 
fendants. He  also  testified  that.  If  plain- 
tiffs refused  to  glre  him  part  of  the  commis- 
sion, there  would  have  been  no  sale.  This 
was  also  stricken  out,  and  an  exception 
taken;  and  in  the  letter  sent  by  the  plain- 
tiffs to  defendants  June  15,  1893,  they  wrote, 
"These  negotiations  went  on  until  some  time 
in  July,  1891,  after  which  we  heard  nothing 
more  from  him  [Moores]  on  the  subject,  and 
concluded  he  had  given  It  up."  One  of  the 
parties  with  whom  Mr.  Moores  was  negoti- 
fltlng  for  a  sale  of  the  lands  while  the  corre- 
spondence was  going  on  between  him  and 
the  plaintiffs  was  Mr.  McPherson.  After 
tbe  termination  of  the  correspondence  be- 
tween Mr.  Moores  and  the  plaintiffs,  and 
about  the  1st  of  September,  1891,  he  visited 
tbe  defendants,  at  Alpena.  They  knew  him 
as  a  real-estate  broker,  and  did  not  know 
and  were  not  informed  that  he  had  had  any 
communications  with  the  plaintiffs  in  rela- 
tion to  the  lands.  On  September  5,  1801, 
tbe  defendants  authorized  Moores  to  sell  tbe 
lands  at  $5  an  acre,  and  agreed  to  give  him 
2  per  cent,  commissions. 

Through  the  instrumentality  of  Moores,  on 
March  4,  1802,  a  contract  was  made  between 
tbe  defendants  and  Alexander  McPherson, 
trustee,  for  tbe  sale  of  (hpse  lands,  at  |i5  an 
acre.  Tbe  purchase  price  was  contributed  by 
a  number  of  persons,  according  to  their  In- 
terest.    The  lowest  contribution  was  one  thir- 


ty-second part  of  the  purchase  price,  and  the 
highest  contributi<»  was  tour  thirty-second 
parts.  Mr.  Moores  furnished  no  part  of  tbe 
purchase  money.  His  name  did  not  appear 
either  In  the  contract  of  purduse  or  tbe  deed 
subsequently  made,  and  tbe  defendants  had 
no  knowledge  that  he  bad,  or  was  to  have, 
any  interest  in  the' lands  sold,  except  his  com- 
missions as  broker.  After  the  sale  was  com- 
pleted, tbe  defendants  paid  to  Mr.  Moores  bis 
commission  of  2  per  cent.,  amounting  to  some- 
thin;;  more  than  $1,300.  Tbe  plaintiffs  knew 
nothing  about  this  sale  until  in  March  or 
April,  1803,  when  they  claimed  their  commis- 
sion. Some  correspondence  was  had,  looking 
to  a  settlement,  but  no  conclusion  was  reached, 
and  the  plaintiffs  brought  suit.  On  tbe  trial, 
plaintiffs  were  allowed  to  show,  under  objec- 
tion, that  on  March  1,  1882,  Mr.  McPherson 
and  the  persons  represented  by  him  addressed 
a  letter  to  Mr.  Moores,  in  which  they  agreed 
to  buy  the  land  in  question,  which  letter  also 
contained  the  following  statement:  "We  fur- 
ther understand  that  you  furnish  tbe  esti- 
mates of  said  land,  and  do  all  the  work  nec- 
essary In  the  closing  up  of  tbe  purchase.  Al- 
so that  you  will  hereafter  have  tbe  general 
care  of  tbe  same;  that  you  will  look  after 
the  payment  of  taxes,  and  sucb  other  work  as 
may  be  oecessai^  in  tbe  care  and  sale  of  tbe 
land,  making  no  charge  for  your  services,  but 
only  such  expenses  and  work  as  you  person- 
ally cannot  attend  to;  and  that  for  such  serv- 
ices you  are  to  have  one-flfth  of  tbe  net  amount 
for  which  said  lands  are  sold,  left  after  de- 
ducting cost,  taxes,  expenses,  and  interests  at 
sevenper  cent.,  compounded  annually.  It  Is  the 
further  understanding  that  said  lands  are  to 
be  sold  as  soon  as  they  will  bring  ten  dollars 
per  acre,  and  tbat  either  the  group  of  nine 
thousand,  or  the  one  of  three  thousand  five 
hundred,  acres  will  be  sold  separate  when  op- 
portunity shall  offer  at  above  price."  The 
defendants  objected  to  the  introduction  of  this 
letter,  upon  the  ground  that  they  were  not 
parties  to  it,  and  had  no  knowledge  of  it.  It 
was  claimed  on  the  part  of  tbe  plaintiffs  that 
Mr.  Moores  had  such  an  Interest  In  tbe  lands;, 
by  virtue  of  this  agreement,  as  to  make  lilni 
one  of  the  purchasers  of  the  land.  As  before 
stated,  Mr.  McPherson  was  one  of  the  per- 
sons Mr.  Moores  thought  might  probal>ly  pur- 
chase, when  he  was  corresponding  with  the 
plaintiffs.  In  1801.  It  also  conclusively  ap- 
peared that  the  persons  represented  by  Mr. 
McPherson  did  not  make  their  agreement  with 
each  other  to  purchase  until  within  a  short 
time  before  the  purcliase  was  actually  made, 
in  March.  1802,  and  that  some  of  tbcm  were 
not  parties  to  the  negotiations  of  1881. 

The  defendants  presented  a  large  number  of 
requests  to  charge.  Those  necessary  to  cod- 
slder  here  read  as  follows:  "I  give  yon  a  por- 
tion of  the  defendants'  requests:  Defendants 
had  a  right  to  employ  any  number  of  brokers 
they  saw  fit,  and  would  only  be  responsible 
to  the  broker  who  made  the  sale.  Defendants 
could  not  be  held  responsible  to  the  plaintiffs 
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tar  commtosioiis,  cren  if  Moores  flrat  heard 
through  them  that  the  land  was  for  sale,  and 
thai  applied  direct  to  the  defendants  for  the 
agency,  secured  the  agency,  and  made  the 
sale  as  agent  for  the  defendants.  That,  vt 
course.  Is  given  in  connection  wttli  what  I 
have  already  stated.  The  plaintiffs,  not  hav- 
ing had  the  exclusive  agency  for  the  sale  of 
the  land,  and  not  baving  funisbed  a  pur- 
chaser, cannot  recover.  When  J.  H.  Moores 
came  to  the  defendants,  and  asked  them  to 
permit  him  to  sell  the  land  as  their  agent, 
and  pay  him  a  commission  of  two  per  cent., 
the  defendants  had  a  right  to  do  so;  and  said 
Moores  having  sold  the  property,  as  their 
agent,  to  Alexander  McPherson,  trustee,  and 
they  having  paid  said  Moores  for  his  services 
as  agent,  the  plaintiff  cannot  recover.  As  be- 
tween the  defendants  and  Alexander  McPber- 
son,  trustee,  Alexander  McPherson  alone  was 
the  purchaser,  and  J.  H.  Moores  was  the 
agent  for  the  sale,  and  therefore  the  plaintiff 
cannot  recover.  As  between  tbe  defendants 
and  Alexander  McPherson,  trastec,  the  only 
persons  who  could  possibly  be  said  to  be  pur- 
chasers were  the  parties  who  paid  tbe  defend- 
ants tbe  money.  The  fact  tbat  tbe  parties 
who  paid  tbe  money  agreed  to  pay  Mr.  Moores 
for  bis  services  and  expenses  by  giving  bim  a 
contingent  interest  in  tbe  lands  would  not 
make  Moores  a  purchaser  from  the  defend- 
ants, and  therefore  tbe  plaintiffs  cannot  re- 
cover. The  defendants  sold  their  land  to  Al- 
exander McPherson,  trustee.  No  part  of  the 
purchase  price  was  paid  or  raised  by  .T.  H. 
Moores.  So  that  all  the  consideration  the  de- 
fendants ever  received  was  paid  by  purchas- 
ers other  than  Mr.  Moores.  The  fact  that  the 
purchaser,  also,  at  the  time  of  the  purchase 
or  subsequently,  agreed  to  give  Mr.  Moores 
an  interest  In  tbe  profits  for  his  services  that 
be  (Moores)  had  rendered,  and  was  to  render 
in  the  future,  did  not  make  Moores  a  party 
to  the  original  purchase.  The  defendants  had 
a  legal  right  to  sell  their  lands  through  any 
broker  other  than  plalntiflta,  and,  having  sold 
it  through  J.  H.  Moores,  they  were  not  liable 
to  tbe  plalntlfrs,  and  therefore  tbe  plalntlffb 
cannot  recover.  Plaintiffs  had  no  purchaser 
for  the  lands,  but  only  an  offer  from  another 
broker  that  be  would  furnish  a  purcbasrr.  at 
a  flxed  price,  for  one-bolf  of  the  commissions. 
This  offer  of  another  broker  was  refused  by 
tbe  plaintiffs.  Oonsectsently  tbe  plaintiffs  hind 
neither  a  parebaser,  nor  an  agent  to  secure  a 
pnrchaser,  and  tbe  plaintiffs  cannot  recover." 
Tbe  court  refused  to  give  these  requests,  but 
charged  them  that:  **If,  through  the  instm- 
montality  of  the  plaintiffs,  a  sale  of  these 
lands  was  affected  for  the  price  agreed  upon 
between  tbe  parties,  then  tbe  amount  of  this 
commissl<m  became  doe.  It  was  not  neces- 
sary, as  has  been  stated  by  some  of  the  coun- 
sel in  this  case,  tbat  they  should  have  been 
actually  present  at  tbe  time  of  the  transfer 
of  the  lands,  bot  it  was  only  essential  that 
tbey  should  have  brought  the  parties  toKetlier, 
—been  tbe  efBdent  instrument  In  making  tbe 
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sale  of  the  lands  to  the  persons  who  pur- 
oiMwed  them.  And  this  is  one  of  the  ques- 
tions, and  one  of  the  important  questions,  for 
yon  to  determine  before  making  up  your  ver- 
dict In  this  case.  If  you  shall  find  from  tlis 
evidence  that  at  any  time  the  negotiations 
that  were  pending  with  Mr.  Moores,  who  was 
the  only  person  with  whom  the  plaintiffs  In 
this  case  negotiated  for  the  sale  of  these  lands; 
that  If  at  any  time  this  sale  fell  through,  or 
was  mutually  abandoned  by  these  parties,  so 
that  tbey  understood  tbat  tbe  negottaticHH  bad 
ceased;  no  more  effort  was  made,  or  intended 
to  be  made,  for  the  sale  at  the  lauds  at  this 
price,— tben  I  do  not  think  these  commissions 
were  earned.  Before  the  plaintiffs  hi  this  case 
can  recover,  yoa  must  find  tbat  it  was  their 
actions  that  were  instrumental  In  bringing 
about  the  purchase.  There  Is  some  evidence 
in  this  case  In  regard  to  the  question  as  to 
whether  these  parties  were  acting  as  agents,— 
that  is,  Mr.  Moores  was  acting  as  a  land  bndc- 
er  (that  la,  a  person  undertaking  to  obtals 
purcbasem  of  land),  but  in  no  way  acted  as  a 
purchaser  himself,— and  there  is  a  good  deal 
of  correspondence  In  relation  to  tbe  questl(» 
as  to  how  be  was  to  be  paid;  and  It  is  con- 
tended, and  the  evidence  is  before  you  In  tbat 
respect,  that  Mr.  Moores  was  not  intending  tu 
purchase  these  lands  for  himself,  but  that  be 
was  only  negotiating  with  the  plaintiffs  for 
the  purpose  of  procuring  a  purchaser  for  them, 
and  of  aslcing  them  to  divide  their  commls- 
sioBS  with  him.  which  they  uniformly  refused 
to  da  Now,  if,  in  obtaining  these  purchas- 
ers, be  was  to  obtain  his  commission  from  the 
purchasers,  and  they  were  to  obtain  their 
commission  from  the  seller,  if  you  shall  find 
this  state  of  facts  to  have  existed,  under  the 
testimony,  and  tbe  purchasers  were  obtabied 
by  him  with  that  understanding,  then  the 
plaintiffs  in  this  suit  would  be  entitled  to  their 
eommiasiou,  if  you  find  that  they  were  instru- 
laental  'in  bringing  about  this  sale.  *  *  • 
I  am  going  to  leave  tbe  question  to  you  wheth- 
er Mr.  Moores  was  one  of  the  purchasers  in 
this  transaction,  or  whether  he  was  acting 
solely  as  an  agent  or  land  broker  for  selling 
this  land  to  some  otber  syndicate,  or  to  some- 
body besides  himself;  for  I  charge  you.  If  this 
purchase  was  made  by  Mr.  Moores  lilmself, 
or  be  purchased  it  to  be  Interested  in  it,  or 
receive  any  of  tbe  beneQts  of  this  sale,  Inured 
to  him  over  and  above  any  commission  be 
should  receive  from  any  party,  or  be  became 
Interested  more  than  bis  commissions  in  the 
sale,  in  this  transaction,  I  leave  it  to  you  to 
say  whether,  under  such  circumstances,  he 
was  or  was  not  one  of  tbe  purchasers;  and  I 
charge  you  that  it  is  tbe  law  in  this  case  that 
If  he  acted  stdely  as  a  land  broker,  never  in- 
tending to  be  the  pnrohaser  hini.self,  never 
partk?it>ating  in  the  proflts,  or  actually  re<-eiv- 
ing  any  of  the  beneQts,  over  and  above  his 
commi.sslous,  then  be  was  at  liberty,  as  such 
land  broker,  with  the  understanding  as  is 
shown  by  the  evidence  in  this  vnse,  to  have 
negotiated  this  sale  with  somebody  else,  if  he 


82 


69  NORTHWESTERN  REPORTER. 


(Mlcb. 


himself  wan  no  party  to  It,  and  be  wotdd  have 
been  entitled  to  bis  coinmlsslons,  and  tbe  sale 
brought  about  In  such  a  way  would  not  Inure 
to  the  benefit  of  the  plaintiffs,  and  they  would 
not  l>e  entitled  to  commissions  on  the  sale." 

We  cannot  ag^ree  with  the  learned  Judge 
that  there  was  anything  In  this  case  to  sub- 
mit to  the  Jury.  The  evidence  shows  very 
clearly  that  the  plaintiffs  did  not  procure  a 
purchaser  of  these  lands.  Tbe  plaintiffs  knew 
that  Mr.  Moores  was  acting  In  tbe  capacity 
of  a  broker,  but  did  not  know  for  whom  be 
was  acting.  Their  negotiations  with  him  re- 
sulted in  a  proposition  from  bim  to  place  the 
lands  at  $4  and  $4.2.'>  an  acre,  tbe  commis- 
sions to  be  divided  between  tbem.  This  offer 
was  unqnalltiediy  refnf<pil.  Tlie  plaintiffs  re- 
garded the  matter  as  ended.  This  is  Indicated 
by  the  letters  already  mentioned,  and  by  the 
fact  that  nothing  was  done  by  them  after- 
wards to  find  a  purchaser;  and,  so  far  as  tbe 
record  shows,  plaintiffs  never  did  anything 
further  about  procuring  a  purchaser  of  the 
lands.  It  is,  of  course,  not  necessary  that  the 
broker  must  be  present  at  the  sale;  but  the 
law  is  well  settled  that  his  efforts  must  be 
tbe  procuring  cause  of  the  sale,  to  entitle 
him  to  recover.  Mechem.  Ag.  {  OnO:  Kelso 
v.  Woodruff,  88  Mich.  303.  50  N.  W.  249; 
Wylie  V.  Bank,  61  N.  Y.  41.'i;  Sussdorff  v. 
Schmidt,  65  N.  Y.  319;  Sibbald  v.  Iron  Co., 
83  N.  Y.  370;  Dreyer  v.  Itauch,  42  Hnw. 
Prac.  22.  See  Thnner  v.  Kanter,  102  Mich. 
59,  00  N.  W.  290.  Tliere  Is  nothing  to  show 
that  plaintiffs  knew  prior  to  the  sale  that  Mc- 
Pberson,  as  trustee  or  otherwise,  proposed  to 
buy  these  lands,  or  that  McPherson  knew 
that  the  plaintiffs  were  authorized  to  sell  them. 
The  plaintiffs  understood  that  they  did  not 
have  the  exclusive  agency  for  the  sale  of  these 
lands;  that  defendants  were  at  liberty  to  sell 
them,  or  to  employ  other  brokers  to  do  so. 
Moores  was  employed  by  the  defendants.  In 
good  faith,  in  the  capacity  of  a  broker,  and 
was  paid  his  commission,  without  any  knowl- 
edge on  the  part  of  the  defendants  that  plain- 
tiffs had  ever  communicated  with  Mr.  Moores 
tai  relation  to  the  sale  of  these  lands,  and 
after  every  offer  ever  made  by  tbe  plaintiffs 
for  any  prospective  buyer  had  been  rejected, 
for  the  reason  that  tbe  price  offered  was  sev- 
eral thousand  dollars  less  than  the  price  for 
which  phiintiffs  were  authorized  to  make  the 
sale.  To  require  defendants  to  pay  plaintiffs 
a  commission  under  such  circumstances  would 
l)e  unjust.  Tinges  v.  Moale,  25  Md.  480; 
Ward  V.  Fletcher,  124  Mass.  224;  Vreeland  v. 
Vetterleln,  33  N.  J.  I^w,  2*7;  Wylie  v.  Bank, 
supra;  Ahem  v.  Baker  (Minn.)  24  N.  W.  341; 
Sibbald  V.  Iron  Co.,  supra;  Dreyer  ▼.  Ranch, 
supra;  Mechem,  Ag.  i  969.  See  Glenn  v.  David- 
son, 37  Md.  3G5.  The  circuit  Judge  left  it  to  the 
Jury  to  say  whether  Mr.  Moores  was  In  fact  a  pur- 
chaser, and  authorized  them  to  find  a  verdict 
for  tbe  plaintiffs  If  they  found  that  Mr.  Moores 
had  any  interest  In  the  lands  purchased,  ex- 
cept as  a  broker.  This  was  error.  Mr.  Moores' 
name  did  not  appear,  as  grantee,  either  In 


the  land  contract  or  deed.  He  contributed 
nothing  to  the  purchase  price  paid  the  de- 
fendants. All  the  negotiations  between  him 
and  tbe  parties  to  this  litigation  were  con- 
ducted upon  the  basis  of  bis  being  a  broker. 
For  tbe  purposes  of  this  case,  be  mu.st  be  so 
regarded.  The  circuit  Judge  should  iiave  di- 
rected a  verdict  in  favor  of  tbe  defendants. 
Judgment  is  reversed,  and  no  new  trial  or- 
dered.   The  other  Justices  concurred. 


NORTHWAY  v.  SnERIDAN,  Supervisor. 
(Supreme  Court  of  Michigan.  Dec  1,  1896.> 
SiPRiivisoH — Hnt.ni\o  Incompatiblb  Oppici. 
A  hoard  of  Rnperrisora  cnnnot  rpfnne  t» 
recognize  uue  electnl  na  a  member,  becnuHe,  at 
tiif  tiiiu-  of  his  elfction,  hi>  iicld  nn  olKce  the 
dnties  of  which  are  so  contiictliig  n-itb  that  ot 
«ii|ierviKnr  tlint  one  pergon  ought  not  to  be  al- 
lowtMl  In  holii  tlieui  uutb  on  the  grunnil  of  pub- 
lic |H>iic.r.  since  one  wlio,  while  occuiiying  one 
olliee,  accepts  anutiier  incomimtilile  with  the 
firitt,  ipHo  facto  vacates  the  first  othce. 

Mandamus  proceeding  by  Fred  J.  North- 
way,  prosecuting  attorney  of  tbe  county  of 
Montgomery,  against  Thomas  Sheridan,  sti- 
porvisor  of  tbe  township  of  Vienna,  in  which 
Sheridan  tiled  a  cross  petition  to  compel  tb« 
board  of  supervisors  to  recognize  him  as  a 
member  thereof.  Writ  granted  as  prayed  In 
cross  petition. 

E.  F.  Cooley,  for  relator.  W.  B.  Depew. 
for  respondent. 

MOORE,  J.  Tbe  only  question  in  contro- 
versy is  whether  the  offices  of  county  clerk 
and  supervisor  of  a  township  may  be  held 
by  one  person  at  tbe  same  time.  Thomas 
Sheridan,  while  holding  the  ofiice  of  county 
clerk,  was  elected  supervisor  of  the  town- 
ship of  Vienna  in  the  spring  of  1890,  and  en- 
tered upon  the  duties  of  the  office  of  super- 
visor. The  board  of  supervisors  refused  to 
recognize  Mr.  Sheridan  as  supervisor,  and 
he  seeks  by  his  cross  petition  to  have  them 
compelled  to  recognize  him.  It  is  admittetl 
by  counsel  that  the  statutes  of  tbe  state  d* 
not  In  express  terms  forbid  one  person  from 
holding  the  two  offices,  but  It  la  Insisted  that 
the  duties  of  tbe  two  offices  are  so  conflict- 
ing that  one  person  ought  not  to  be  allowed 
to  hold  them  both  upon  the  ground  of  publio 
policy.  No  decision  Is  cited  by  counsel  di- 
rectly bearing  upon  the  case  presented,  but 
in  a  very  able  brief,  presented  by  the  coun- 
sel for  tbe  board  of  supervisors,  our  atten- 
tion Is  called  to  all  the  provisions  of  the 
statute  which  tend  to  show  conflicting  Inter- 
ests between  the  holders  of  the  two  offices. 
It  Is  not  necessary,  in  the  disposition  of  the 
case,  to  decide  whether  the  duties  of  the  two 
offices  are  so  inconsistent  as  to  make  it  im- 
I'.osslble  for  one  person  to  bold  both  offices 
at  tbe  same  time.  The  respondent  has  ac- 
cepted the  office  of  supervisor,  and  entered 
upon  its  duties.  The  rule  is  well  settled 
"that  he  who,  while  occupying   one  office. 
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accepts  another  Incompatible  witb  the  first, 
ipso  facto  vacates  the  first  office."  It  fol- 
lows that  the  board  of  supervisors  must  rec- 
Ofniize  the  respondent  as  a  supervisor.  The 
writ  of  mandamus  will  issue  as  prayed  in 
tlie  croes  petition.  The  other  Justices  con- 
cnrred. 


BOARD   OF   fHTP-RS  OF  WAYNE   COUN- 

TT  T.  DONOVAN.  Circuit  Judge. 
(Snpreme  Court  or  Michigan.     Dec.  1,  1800.) 

COUSTT     BUILOINO  —  LrTTINO     OP    OoXTUACTS  — 
BOAKD  OP  Sl'PKKVISnltg. 

Const.  «rt.  10.  |  9.  antliorixPR  connty  sti- 
n«>rTiM>ni  to  rnixe  moiipy  for  pnlilio  bniliiingii, 
bnt  r>N|iiiros  Hum*  icreiit«-r  tiiiin  4>1.U00  tn  tie  au- 
thorizml  lij  n  rote  of  ttip  fiovtiim.  llnw.  Ann. 
^t.  f  -IS?,  siiIh).  fi.  niitliorizpg  the  bnnnl  to  pr<-rt 
B<*ct*nviry  cutliity  builtliiim,  and  to  preiioribe 
til**  tiiiit*  mill  iiinnnor  of  ertH-ting  tlie  wiute: 
•nd  •w'linn  4fU  proviilpH  thnt  "iiniie  of  tlie  jww- 
er»  DKMilioiipil  ill  the  sixth  8ii\iilivisiiiri  oi  tlie 
lant  imHtiliug  nectinn  Kbiitl  be  e.xiTfisod  with- 
om  n  rote  of  two-thirds  of'  all  the  iiieniliors  of 
the  InmipI.  flelil  tlint,  where  tlie  electors  hnre 
aiitliorixed  the  rniHiiig  of  fiiiuls  for  a  |iiililic 
biiiMiiitr.  the  coiitnicts  in  rclutinn  to  Rjieuific 
pariK  iliereof  must  lie  let  by  a  two-thirda  vote 
•f  all  the  Buperriiiors. 

Petition  by  the  board  of  supervisors  of 
Wayne  county  for  a  writ  of  niniidamus  to 
com|>eI  Joseph  W.  Donovan,  Wayue  circuit 
Judge,  to  dissolve  an  Injunction.    Denied. 

John  J.  Speed  and  John  D.  Conely,  for  re- 
lators. E.  F.  Conely  and  Gray  &  Gray,  for 
respondent. 

MOORE.  3.  This  Is  a  proceeding  brought  to 
test  tbe  effect  of  a  resolution  adopted  by  a 
majority  vote  of  the  supervisors  to  accept  the 
bid  of  Henry  George  &  Son  to  construct  the 
Etouen'ork  of  the  new  county  building  about 
to  be  erected  in  Wayne  county.  Tills  build- 
in;;  is  to  cost  a  Large  amount  of  money.  It  is 
■Kr»>«d  by  couusei  representing  all  parties  in 
interest  that  the  only  question  necessary  to  be 
determined  tn  this  proceeding  is  whether  a 
two-tbirds  vote  of  all  the  supervisors  elected 
la  oecesaary  to  authorize  the  letting  of  con- 
tmots  for  the  construction  of  the  building. 
The  learned  counsel  have  prepared  very  ex- 
haastive  briefs,  containing  all  the  legislative 
and  constitutional  provisions  which  have  been 
adopted  from  the  earliest  history  of  the  state 
in  relatioa  to  the  powers  conferred  upon  the 
board  of  supervisors.  These  briefs  have  been 
of  great  value  in  examining  the  questions  at 
lia^ue.  bnt  we  do  not  deem  it  necessary,  In  this 
diacnsslon,  to  go  over  all  the  ground  covered 
bty  the  briefs.  Section  9  of  article  10  of  the 
constitution  provides  that  "the  board  of  su- 
pervisors of  any  county  may  borrow  or  raise 
by  tax  one  thousand  dollars  for  constructing 
or  repairing  public  buildings,  highways  or 
bridges;  but  no  greater  sum  shall  be  bor- 
ponred  or  raised  by  tax  for  such  purposes  In 
any  one  year,  unless  authorized  by  a  ma- 
jority of  the  electoiB  of  such  county  voting 
tbereoiL"    The  question  of  raising  money  for 


the  erection  of  the  county  building  was  voted 
upon  by  the  people,  and  was  authorized  by 
them.  It  is  urged  by  the  counsel  for  the  peti- 
tioners that  the  power  conferred  upon  the 
board  of  supervisors  by  this  section  is  exclu- 
sive, and  that  the  legislature  cannot  place  any 
limitation  upon  tbe  power  so  conferred,  and 
that,  luvlng  been  authorized  by  tbe  electors 
to  raise  this  money,  the  board  can  expend 
it,  in  the  erection  of  buildings,  free  from  any 
limitations  placed  upon  them  by  the  legis- 
hiture.  Before  accepting  this  view,  I  think 
we  must  consider  this  section  in  connection 
with  the  otlier  constltutioiul  provisions,  and 
give  them  all  such  a  construction,  if  possible, 
as  will  make  them  all  operative.  Section  6 
of  article  10  provides  thnt  "a  board  of  su- 
pervisors, consisting  of  one  from  each  organ- 
ized township,  shall  be  established  in  each 
county,  with  such  powers  as  shall  be  prescrib- 
ed by  law."  These  two  sections  are  to  t)e  con- 
strued together,  and  It  was  evidently  con- 
templated tliat  the  legislature  might  confer 
upon  the  beard  of  supervisors  such  powen, 
and  surround  them  with  such  limitations,  as 
were  not  inconsistent  with  the  powers  and 
llniltntions  placed  by  tbe  constitution  itself. 
Section  0  authorizes  the  board  to  raise  money 
for  certain  purposes,  but  is  entirely  silent  as 
to  the  method  of  its  expenditure.  Can  it  be 
doubted  that  section  C  was  intended  to  au- 
thorize the  legislature  to  place  such  safe- 
guards around  the  expenditure  of  public  funds 
by  boards  of  supervisors  as  the  public  in- 
terest requires?  Section  475,  How.  Ann.  St, 
provides  that  a  majority  of  tbe  supervisors 
of  any  county  shall  constitute  a  quorum  for 
tiie  transaction  of  the  ordinary  business  of 
the  county.  Subdivision  G,  f  483,  How.  Ann. 
St.,  authorizes  tlie  board  of  supervisors  "to 
cause  to  be  erected  the  neces.sai7  buildings 
for  poor  houses.  Jails,  clerks'  offices  and  other 
county  buildings  and  to  prescribe  the  time  and 
manner  of  erecting  the  same."  Section  4S4 
provides,  "None  of  the  powers  mentioned  in 
the  sixth  subdivision  of  the  last  preceding  sec- 
tion shall  be  exercised  without  a  vote  of  two 
thirds  of  all  the  members  elected  to  such 
board."  What  effect  is  to  be  given  to  these 
provisions? 

The  unlimited  power  to  raise  and  expend 
large  sums  of  public  money  appeals  to  the  cu- 
pidity of  tiie  weak  and  dishonest.  Its  tenden- 
cy Is  to  encourage  the  extravagant  use  of 
public  funds.  It  vnis  in  recognition  of  this 
fact,  and  to  prevent  'raising  unnecessary  sums 
of  money,  that  section  9  of  article  10  was 
placed  in  the  constitution.  There  is  no  provi- 
sion of  law  requiring  boards  of  supervisors  to 
let  contracts  for  the  construction  of  county 
buildings  to  the  lowest  bidder.  Was  It  not 
the  legislative  hiteut  to  guard  the  public  in- 
terests by  requiring  that  the  action  of  tbe 
board  of  supervisors  in  spendhig  the  funds, 
when  raised  for  the  construction  of  public 
buildings,  must  command  the  approval  of  two- 
thirds  of  the  members  elect?  It  is  urged  that 
Act  No.  29o  of  the  Laws  of  1896  makes  an  ex- 
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ception  of  Wayne  county,  and  autborlzea  the 
constrnctlon  of  county  buildings  by  a  ma- 
jority vote  of  the  supervisors.  A  careful 
reading  of  this  act  discloses  that  Its  purpose 
was  to  enable  a  special  meeting  of  the  board 
of  supervisors  to  be  held  to  determine  the 
necessity  for  the  construction  of  the  county 
buildings,  and  to  provide  a  method  of  sub- 
mitting to  the  electors  of  Wayne  county  the 
question  of  raising  by  loan  the  money  required 
in  the  construction  of  the  buildings.  The 
legislature  did  not  indicate,  by  any  language 
used  In  the  act,  a  purpose  to  remove  the  lim- 
itations upon  the  powers  of  the  board  of  su- 
pervisors In  relation  to  the  construction  of 
county  buildings  contained  in  the  constitution 
«nd  the  general  laws.  The  act  does  not  re- 
peal, either  expressly  or  by  implication,  sub- 
division 6  of  section  483,  or  section  484,  of 
Howell's  Annotated  Statutes.  Whatever  pow- 
«r  boards  of  supervisors  have  to  construct  coun- 
ty buildings,  and  to  make  contracts  therefor, 
Is  derived  from  subdivision  6  of  section  483, 
and  section  484,  How.  Ann.  St.  It  becomes 
important,  then,  to  determine  what  Is  the 
obvious  and  natural  meaning  of  the  words 
used  In  conferring  ttiis  authority  upon  the 
board.  Can  it  properly  cause  to  be  erected  a 
county  building  at  a  cost  of  nearly  a  million 
■of  dollars,  so  as  to  guard  the  interest  of  the 
public,  and  prescribe  the  time  and  manner  of 
Its  erection,  where  the  construction  is  to  be 
done  by  contract,  without  knowing  who  the 
contractors  are,  when  they  are  to  commence 
their  contract,  and  when  to  flnish  It?  How 
much  they  are  to  be  paid,  and  when?  The 
kinds  and  qualities  of  the  materials  to  be  em- 
ployed In  the  constrnctlon?  Must  not  the 
board  be  put  In  possession  of  a  knowledge  of 
all  the  essential  things  to  be  contained  In  the 
contracts  necessary  to  enable  them  to  pass 
upon  the  contracts  Intelligently?  And  must 
not  these  contracts  secure  the  approval  of 
two-thirds  of  all  the  members  elect,  If  the  pro- 
visions of  the  statute  arc  to  be  given  efTect? 
There  Is  but  one  answer  to  these  inquiries,  and 
that  Is  an  affirmative  one.  The  petition  for 
the  writ  of  mandamus  Is  denied,  with  costs. 
The  other  Justices  concurred. 


CITY  OP   GRAND    RAPIDS   v.   NEWTON 
et  al. 

(Supreme   Court  of  Michigan.    Dec.  4,   1800.) 

HOKICIPAI.    COKPORATIONS-^POLICB    PoWERS — U»- 
BEASONABLB  OltnlN'AMCK. 

A  city  ordinance  providing  that  no  pprson 
ghflll  allow  or  permit  any  indecent,  lond,  or  bois- 
terous noise,  or  any  fighting  or  otlier  disturb- 
ance, in  or  about  bis  liouse  or  tavern,  inn,  sa- 
loon, cellar,  shop,  office,  or  other  residence  or 
pince  of  btisineas,  or  permit  drunkards  or  per- 
sons having  the  reputation  or  name  of  being 
prostitutes  to  congregate,  visit,  or  remain  there- 
in, is  unreasonable,  as  not  limited  in  its  appli- 
ciition  to  such  asscinbliiges  or  to  such  places  of 
business  as  are  properly  within  police  control, 
and  consequently  void. 

Certiorari  to  superior  court  of  Urand  Rap- 
Ids;  Edwin  A.  Burliugame,  Judge. 


Daniel  F.  Newton  and  James  Donovan 
were  found  guilty  in  the  police  court  of  the 
city  of  Grand  Uaplds  of  violating  a  city  ordi- 
nance, and  appealed.  On  motion  the  supe- 
rior court  quashed  the  complaint,  whereupon 
the  city  sued  oat  a  writ  «f  certiorari.  Af- 
firmed. 

Henry  J,  Felker  and  Harvey  Joslln,  for 
appellant.    Lombard  &  Hughes,  for  appellees. 

MONTGOMEPY,  J.  The  charter  of  the 
city  of  Grand  Rapids  confers  upon  the  com- 
mon council  authority  to  enact  ordinances 
"to  prevent  vice  and  Immorality,  to  preserve 
public  peace  and  good  order,  and  to  prevent 
and  quell  riots,  disturbances  and  disorderly 
aasemblages;  •  •  •  to  pr«rfilblt  and  pre- 
vent any  riot,  rout,  disorderly  noise,  dis- 
turbance or  assemblage  In  the  streets,  or  else- 
where in  said  city;  •  •  •  to  prohibit,  pre- 
vent and  suppress  the  keeping  of  bouses  of 
ill-fame  or  assignation,  or  for  the  resort  of 
common  prostitutes,  disorderly  houses  or  dis- 
orderly groceries;  to  restrain,  suppress  and 
punish  the  keepers  thereof;  •  •  •  to  pro- 
vide for  maintaining  the  peace,  order  and 
good  government  of  said  city."  Assuming  to 
act  under  this  authority,  by  section  2  of  au 
ordinance  approved  July  5, 1887,  It  was  enact- 
ed "that  no  person  shall  permit  any  indecent, 
loud  or  boisterous  noise,  or  any  fighting, 
quarreling  or  disturbance  In  or  about  his  or 
her  bouse,  tavern,  Inn,  saloon,  cellar,  shop, 
office  or  other  residence  or  place  of  business, 
nor  permit  persons  to  congregate  therein  to 
the  annoyance  or  disturbance  of  citizens  or 
others,  or  permit  drunkards,  intoxicated  per- 
sons, tipplers,  gamblers,  persons  having  the 
reputation  or  name  of  being  prostitutes,  or 
other  disorderly  persons,  to  congregate,  as- 
semble, visit  or  remain  therein."  The  de- 
fendants were  charged  with  a  vlolotlon  of 
this  section,  under  a  complaint  alleging  that 
they  were  keepers  of  a  saloon  In  said  city, 
and  did  then  and  there  permit  certain  per- 
sons (naming  them),  having  then  and  there 
the  name  and  reputation  of  being  prostitutes, 
to  congregate,  assemble,  remain,  and  visit 
therein.  The  trial  Judge,  on  motion,  dis>- 
charged  the  respondents  on  the  ground  tliat 
the  complaint  states  no  offense.  The  city 
asks  to  have  this  order  set  aside,  and  that  the 
respondents  be  placed  on  trial. 

The  complaint  does  not  allege  that  the  re- 
spondents had  any  knowledge  of  the  reptita- 
tion  of  these  women,  nor  Is  knowledge  of 
such  reputation  made  an  element  of  the  of- 
fense by  the  ordinance.  It  Is  evident  that 
the  trial  Judge  was  of  the  opinion  that  this 
section  of  the  ordinance  is  unreasonable,  and 
beyond  the  power  of  the  council  to  enact. 
We  are  of  the  same  opinion.  We  do  not  bold 
that  If  the  ordinance  were  limited  in  Its  oper- 
ation to  places  of  resort  where  prostitutes 
may  be  presumed  to  go  for  Immoral  purpos<>((, 
like  a  licpior  saloon,  it  may  not  be  comi)t>tent 
to  exclude  all  having  the  reputation  of  being 
prostitutes,  or  that  it  may  not  be  compoieut 
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to  require  In  Bocb  a  case  that  the  proprietor 
see  to  It,  at  his  peril,  tbat  none  having  that 
reputation  In  fact  congregate  at  or  Tisit  his 
place  of  business.  This  power  to  exercise 
stringent  regulation  of  the  liquor  tralBc  has 
been  frequently  recognized,  and  arises  out 
of  the  necessities  of  the  case.  The  courts 
recognize  the  fact  that  such  places  furnish 
facilities  for  unlawful  conduct,  and  hence 
tbat  reinilatlon  of  such  business  is  proper, 
and  this  court  would  hesitate  to  pronounce 
unreasonable  stringent  regulations  based  ilp- 
on  the  necessity  of  control  arising  out  of  this 
condition.  But  the  difficulty  is  that  the  ordi- 
nance in  question  is  not  limited  in  its  appli- 
cation to  such  places  of  business,  nor  to  as- 
semblages of  immoral  persons.  It  is  broad 
enough  to  render  liable  to  Its  penalties  a  mer- 
chant at  whose  counter  a  tippler  or  gambler 
buys  the  necessaries  of  life.  Indeed,  It  might 
render  subject  to  Its  provisions  those  main- 
taining a  reformatory  home  for  Inebriates  or 
prostitutes.  For,  as  before  stated,  knowledge 
of  the  reputation  of  the  person  Tisiting  the 
house  or  place  of  business  is  not  an  ingre- 
dient of  the  offense,  nor  is  any  unlawful  pur- 
pose on  the  part  of  the  visitor  required;  and 
those  amenable  to  the  proTialons  of  the  ordi- 
nance ate  the  owners  or  keepers  of  any 
house,  tavern.  Inn,  saloon,  cellar,  shop,  office, 
or  other  residence  or  place  of  business. 
These  provisions  are  plainly  so  broad  as  to 
render  the  ordinance  nnreaaooable  and  be- 
yond the  power  of  the  council,  and,  as  we  are 
not  able  to  sever  the  provisions  of  this  sec- 
tion, and  to  know  Judicially  that  those  of 
the  provisions  which  might  lawfully  be 
adopted  would,  by  themselves,  have  been 
deemed  proper,  we  feel  bound  to  hold  that 
the  offense  here  charged  Is  not  created  by 
any  valid  ordinance.  Tfae  Judgment  of  the 
superior  court  is  affirmed.  The  other  Jus- 
tices concnrred 


CORNING  V.  lOOMIS  et  al. 
(Snpreme  Court  of  Michigan.     Dec  1,  1896.) 

VbKDOR  asp   PURCSASBR  —  COSTBACT  Of  SaLB  — 

RiOBT  or  P08SB8SION — Notice  or  FoRriiTaRS. 

1.  Defendant  wrote  to.  plaintiff  tbat  he  de- 
sired to  purchase  land,  stnting,  "I  agree  to  pay 
S23    March    20,    and    $25    every    six    months, 

*  •  •  and  I  agree  to  •  •  •  improve  it 
to  the  amount  of  $50  worth   the   first   year, 

•  •  *  and  also  to  set  out  fruit  trees,"  etc., 
to  which  plaintiff  replied,  accepting  the  terms 
of  tlie  offer,  agreeing  to  charge  defendant  ■with 
the  land  on  book  accoant,  and  credit  payments, 
and  to  give  him  a  deed  when  fall  payment 
Tvns  made.  A  stilmequent  letter  from  plaintiff 
to  defendant  had  indorsed  thereon  the  terms  of 
the  contract  as  stated  in  defendant's  offer.  HM, 
tbat  these  letters  constituted  a  valid  contract 
of  sale. 

2.  Such  contract  gave  defendant  the  right  of 
possession. 

3.  When  a  contract  for  the  sale  of  land  is 
sufficient  to  give  the  vendee  the  right  of  pos- 
■fssion,  his  mere  failure  to  make  the  stipulated 
payments  will  not  entitle  the  vendor  to  immedi- 
ate possession,  without  notice  of  forfeiture  or  a 
demand. 


Brror  to  circuit  comrt,  Isabella  ooniity; 
Frank  D.  M.  Davis,  Judge. 

EJectmeot  by  Qurdon  Coming  against  Dan- 
iel Loomla  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  bring  error.    Reversed. 

Thomas  Costello  and  H.  H.  Graves,  for  ap- 
pellants.    Francis  H.  Dodds,  for  appellee. 

LONG,  C.  J.  This  is  an  action  of  eject- 
ment to  recover  possession  of  certain  lands 
described  in  the  declaration.  Upon  the  trial 
it  was  shown  that  plaintiff  had  title,  hut  de- 
fendants claim  that  they  were  in  possession 
under  a  certain  contract  for  the  sale  of  the 
lands  to  them.  The  claimed  contract  of  sale 
is  evidenced  by  certain  letters  passing  be- 
tween the  iMirtles.  November  4,  1891,  de- 
fendant Daniel  Loomis  wrote  the  plaintitT 
that  he  desired  to  purtrhase  the  land,  and 
asked  him  to  draw  up  a  contract  of  sale,  and 
send  It  to  him.  He  then  stated  in  the  let- 
ter: "I  agree  to  pay  $25  March  the  20th, 
and  $25  every  six  months  after  first  pay- 
ment, or  more  if  convenient,  and  Interest  at 
the  end  of  each  payment;  and  I  agree  to 
fence  and  chop  down  and  Improve  to  the 
amount  of  fifty  dollars'  worth  the  first  year, 
or  cause  it  to  be  done,  and  also  to  set  out 
fruit  trees  the  first  year,  and  they  will  be 
on  hand  in  the  spring  for  setting,— I  think 
about  ten  dollars'  worth."  On  December 
15th  the  plaintiff  wrote  defendant,  accept- 
ing the  terms  of  the  offer,  and  agreeing  to- 
charge  the  same  upon  book  account,  char- 
ging the  defendant  with  the  land,  and  cred- 
iting payments,  and  when  full  payment  wa^ 
made  he  agreed  to  deed  the  land  to  him. 
February  8th,  plaintiff  wrote  defendant 
again,  saying  he  would  pay  up  all  taxes 
prior  to  1801.  On  the  back  of  this  letter, 
he  Indorsed  the  contract,  as  It  was  then  un- 
derstood between  the  parties,  as  follows: 
"To  Daniel  Ivoomis:  The  land  mentioned  in 
letter  opposite  side  of  this  sheet  is  the  B. 
%  N.  W.  %,  Sec.  29,  T.  15  N.,  R.  0  west, 
containing  80  acres,  more  or  less.  I  have 
letter  from  Mr.  Daniel  Loomis  In  which  he 
agrees  to  pay  $250  for  the  land,  as  follows: 
$25  March  20,  1892,  and  $25  each  six  month? 
after  first  payment,  or  more  if  he  can,  and 
agrees  to  chop  and  cut  down  and  improve 
to  the  amount  of  $50  the  first  year;  also  to- 
set  out  fruit  trees.  They  will  be  on  hand  In 
the  spring  for  setting.  And  he  Is  to  pay 
taxes  on  said  land,  including  the  year  1891 
and  following  years.  The  above  I  copy 
from  your  letter,"  etc.  After  these  letters 
were  written,  the  defendants  went  into  pos- 
session of  the  land.  They  paid  the  $25,  and 
made  the  $50  improvements  on  the  land,  and 
set  out  the  fruit  trees,  as  agreed.  They  built 
a  house  on  the  land  and  moved  into  it,  and 
still  continue  to  reside  there. 

The  letters  were  offered  in  evidence  by  the 
defendants,  under  the  claim  that  they  con- 
stituted a  contract  of  sale  of  the  land,  and 
the  right  of  possession.  The  letters  were 
objected  to  by  counsel  for  the  plaintiff,  but 
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received  mbject  to  tbe  objection  then  made. 
On  motion,  tbe  court  thereafter  struck  them 
out  of  tbe  case,  holding  that  they  constituted 
no  more  than  a  mere  license,  as  to  any  right 
of  possession.  All  evidence  was  stricken  out 
as  to  tbe  contract  of  sale.  Some  claim  was 
made  by  Mrs.  Loomis  under  a  tax  deed,  but 
tbe  court  found  that  invalid,  and,  we  thlnlc, 
properly,  and  that  will  not  be  discnssecL 
We  think  the  court  was  In  error,  however, 
In  holding  that  tbe  letters  did  not  constitute 
a  valid  contract  of  sale  of  tbe  land.  Ryan 
V.  U.  S.,  136  U.  S.  68,  10  Sup.  Ct.  913;  Wil- 
cox V.  Cllne,  70  Mich.  617,  38  N.  B.  555.  The 
price  was  agreed  upon,  and  the  time  and 
mode  of  payment  The  letter  accepting  the 
defendant's  proposition  is  signed  by  tbe 
plaintiff,  and  payments  made  thereunder. 

But  counsel  contends  that  tbe  letters  do 
not  give  tbe  defendants  the  right  of  posses- 
sion, and  for  that  reason  they  could  not  de- 
fend their  possession,  as  against  tbe  plaln- 
ti£F,  inasmuch  as  they  had  not  made  the  pay- 
ments in  accordance  with  the  terms  of  the 
contract.  It  appears  that  $25,  and  the  clear- 
ing of  the  $50  worth  on  the  land,  and  the 
setting  out  of  the  fruit  trees  had  been  fully 
performed.  No  other  payments  had  been 
made  when  this  suit  woa  commenced  In  the 
early  part  of  1895;  that  Is,  over  two  years 
had  elapsed  from  tbe  time  the  last  payment 
was  made  under  tbe  contract  and  the  time 
of  commencement  of  suit.  If  the  defend- 
ants had  the  right  of  possession  by  the  terms 
of  the  contract,  the  mere  failure  to  make 
payments  as  by  the  contract  agreed  would 
not,  of  itself,  give  tbe  plaintiff  the  right  of 
Immediate  possession.  He  must  terminate 
tbe  contract  relations  by  notice  of  forfeiture 
or  demand  of  possession.  Iron  Co.  v.  Tbon- 
ey,  89  Mich.  228,  50  N.  W.  845.  Did  the 
contract,  therefore,  give  tbe  defendants  the 
right  of  possession?  It  provided  that  they 
should  make  certain  Improvements,  and  set 
out  fruit  trees  on  the  land.  While  It  Is  not 
8i)eclilc  as  to  possession.  It  cannot  be  said 
but  that  the  parties  must  have  understood, 
at  tbe  time  of  the  making  of  the  contract, 
that  defendants  were  to  have  possession.  It 
Is  not  like  the  case,  cited  by  plaintiff's  coun- 
sel, of  Buell  V.  Irwin,  24  Mich.  145.  There 
a  mere  quitclaim  deed  was  provided  for,  and 
the  contract  was  wholly  silent  as  to  posses- 
sion. Under  the  circumstances  here,  tbe 
court  should  have  directed  verdict  In  favor 
of  defendants,  as  no  notice  of  forfeiture  bad 
been  given,  nor  demand  of  possession  made. 
Judgment  Is  reversed,  and  new  trial  ordered. 
Tbe  other  Justices  concurred. 


OSBORNE  V.  CHICAGO  &  W.  M.  RY.  CO. 
(Supreme  Court  of  Michigan.  Dec.  1,  189G.) 
Railroad  Companies— FrHss — Neoi.ioesce. 
The  declnration  Bllesed  that  the  defend- 
ant railway  company  was  negligent  in  permit- 
ting combustible  material  to  accumulate  on  its 


right  of  way,  in  causing  a  lire  to  be  started 
thereon,  and  in  permitting  fire  to  escape  to  the 
adjoining  land  of  plaintiff.  The  jury  failed 
to  agree  as  to  the  origin  of  the  fire,  and  askod 
a  special  instruction  whether  they  were  obliped 
to  nnd  what  was  the  origin  of  the  fire,  anil  were 
instructed  that  they  were  not,  "if  the  damage 
was  due  to  the  negligence  of  the  company." 
Beld,  that  the  instruction  was  erroneous,  as  lie- 
ing,  in  effect,  an  instruction  that  tbe  defeiidnnt 
was  liable  irrespective  of  tbe  origin  of  the  tire. 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Silas  Osborne  against  the  Chi- 
cago &  West  Michigan  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

F.  A.  Nims  and  William  Alden  Smith,  for 
appellant     Arthur  Jones,  for  ap];>eUee. 


GRANT,  J.  Tbe  declaration  contains 
three  counts.  Upon  tbe  trial  tbe  plaluiKF 
abandoned  the  first  two  counts,  and  recov- 
ered upon  the  third.  Tbe  third  alleges  that 
the  defendant  was  negligent  In  "permitting 
a  quantity  of  dry  grass,  rubbish,  and  other 
combustible  material  to  be  and  remain  upon 
its  right  of  way;  in  causing  a  fire  to  be 
started  in  said  grass  and  rubbish,  and  per- 
mitting said  fire  to  pass  and  escape  from  its 
right  of  way  to  the  adjoining  lands  of  the 
plaintiff."  Tbe  fire  occurred  July  13tb.  The 
combustible  material  which  was  cbai-ged  to 
have  accumulated  consisted  of  grass  and 
dead  leaves  which  had  accumulated  among 
low  huckleberry  bushes  along  tbe  right  ot 
way.  The  plaintiff  based  bis  right  to  recov- 
er upon  the  accumulation  of  the  combustilile 
material.  While  there  was  testimony  from 
which  it  might  be  inferred  that  the  fire 
caught  from  the  engine,  it  Is  apparent  that 
tbe  Jury  were  not  agreed  upon  the  origin  of 
tbe  fire.  After  they  bad  been  out  some 
time  they  returned  into  court  saying  they 
could  not  agree.  Tbe  Judge  refused  to  din- 
charge  them,  and  was  about  to  send  them 
back  for  further  consideration,  when  the  fol- 
lowing colloquy  took  place:  "Juror:  It  la 
not  necessary  that  we  should  find  that  that 
fire  started  from  that  engine.  Is  it,— from 
the  cars  running  through  there?  The  Court: 
Not  if  the  damage  .occurred  because  of  tbe 
negligence  of  tbe  railroad  company.  Juror: 
It  don't  make  any  difference  where  the  fire 
originated  or  started,— what  was  the  cause 
of  tbe  fire?  The  Court:  Not  if  It  occnrred 
because  of  tbe  negligence  of  the  railroad 
company.  Juror:  That  Is  what  I  thought 
The  Court:  If  there  is  nothing  further,  you 
gentlemen  may  retire."  The  instruction.  In 
substance,  said  to  the  jury  that  tbe  origin  of 
the  fire  was  of  no  consequence,  but  if  they 
found  that,  on  account  of  tbe  dry  weather, 
the  defendant  was  negligent  in  not  removing 
the  dry  grass  and  leaves,  they  should  find 
for  the  plaintiff,  although  the  defendant 
might  have  had  nothing  whatever  to  do  with 
starting  the  Are.  Whether  there  are  any 
circumstances  under  which  a  railroad  con- 
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liany  would  be  liable  for  a  fire  started  by  a 
third  party  In  such  accumulations  along  Its 
right  of  way,  we  need  not  determine.  If 
plalntltr  did  not  rely  upon  the  fact  that  the 
fire  waa  started  py  the  defendant,  it  was 
certainly  Incumbent  upon  blm  to  prove  its 
origin,  and  that  his  damage  resulted  from 
the  negligence  of  the  defendant.  If  plaiu- 
tur  had  started  the  fire  himself,  or  If  a  stran- 
ger wallcing  along  the  right  of  way  bad  In- 
tentjonally  or  carelessly  set  fire  to  the  grass 
and  rubbish,  or  if  an  adjoining  owner  bad 
set  fire  on  his  own  land,  and  the  fire  bad 
run  across  defendant's  land  to  plaintiff's, 
clearly  the  defendant  would  not  have  been 
liable.  In  either  of  such  cases  the  negli- 
gence of  the  defendant  would  not  hare  been 
the  proximate  cause  of  the  injury.  The  rea- 
son why,  nnder  certain  circumstances,  a 
railroad  company  Is  required  by  law  to  re- 
move such  Inflammable  ocaterial,  when  prnc- 
ticable.  Is  to  prevent  Its  engines  from  set- 
ting fire  thereto,  and  not  to  protect  adjoin- 
ing property  from  the  acts  of  other  parties. 
Tlie  court  should  have  Instructed  the  jury 
that,  nnder  the  evidence,  they  could  find  for 
the  plaintiff  only  upon  the  theory  that  It 
«ansed  the  fire.  The  duty  of  railroads  In 
regATd  to  such  combustible  material  will  be 
found  discussed  In  Sibtlrud  t.  Railway  Co., 
29  Minn.  58,  11  N.  W.  140;  Kesee  v.  Railway 
Co..  30  Iowa,  78;  Ror.  K.  R.  792-803;  8  Am. 
A  Eng.  Enc.  Law,  1. 

Other  questions  are  raised,  but,  as  they 
are  not  likely  to  occur  upon  a  new  trial,  we 
need  not  discuss  them.  Judgment  reversed 
and  a  new  trial  ordered.  The  other  justfces 
eoncnrred. 


WALKER  V.  CITY  OP  ANN  ARBOR. 
OSnpreme  Court  of  Michigan.     Dec.  1,  1806.) 
Just — Waitbr  orUniEcrtoy  to  Joror — Cities — 

LlABILITT   POR    NrOLIOEXCB— RSA- 

soxABLR  Care. 

1.  A  plnintlfT  in  nn  action  sgninst  a  city  for 
dninnires  ig  not  entitled  to  n  new  trial  on  the 
gronnd  thnt  one  of  the  jurors  was  a  meml)er 
of  the  city  onnncil,  where  such  jnror  was  ac- 
cepted without  objection  by  plaintiff,  with 
knowledge  of  the  fact. 

2.  A  city  is  not  linlile  for  an  Injury  received 
by  a  person  in  onssine  over  a  Bidewalk  in 
pioctHM  of  construction,  hecnuse  It  did  not  place 
barriers  or  warning  lights  in  the  street,  wliere 
such  barriera  or  lights  were  properly  placed  by 
the  property  owner  or  contractor. 

Error  to  circuit  court,  Washtenaw  coimty; 
Bdward   D.  Kinne,  Judge. 

Action  by  Ann  J.  Walker  against  the  city 
of  Ann  Arbor.  Judgment  for  defendant,  and 
ptaintltr  brings  error.    Afiirmed. 

Noah  W.  Cheever,  for  appellant.  John  P. 
liBwrence,  for  appellee. 

MOORE.  J.  Plaintiff  sued  defendant  to  re- 
cover for  Injuries  sustained  by  her  from  a 
fan  received  on  a  defective  sidewalk  at  about 
T  o'clock  In  the  evening  of  October  7,  18Q3. 


which  resulted  in  severe  injuries  to  her.  Mrs. 
Ottley  had  been  ordered  by  the  proper  au- 
thorities to  construct  a  new  walk  In  front 
of  her  premises,  upon  a  grade  recently  estab- 
lished. She  built  a  cement  walk,  which  was 
completed  the  day  before  the  injury  occurred. 
The  ^valk  was  not  dry,  and  bad  not  been 
thrown  open  to  the  public,  at  the  time  of  the 
accident.  The  west  end  of  the  walk  was 
about  6  Inches  higher  tlian  the  walk  on  the 
adjoining  property.  At  the  east  end  of  the 
new  walk  there  was  a  drop  of  18  or  20  inches. 
The  city  authorities  had  notice  of  the  situation 
of  the  walk.  It  was  at  the  east  end  of  the 
new  walk  that  the  accident  occurred.  It  Is 
the  claim  of  the  defendant  that  the  contractor 
who  built  the  walk  erected  at  each  eiid  of  the 
new  walk  suitable  and  proper  barriers  to  ex- 
clude the  public  from  using  the  walk,  and  that 
these  barriers  were  knon'n  to  be  in  place  as 
late  as  half  past  5  o'clock  upon  the  afternoon 
of  the  accident,  and  that  they  bad  been  re- 
moved by  some  evil-disposed  person,— just  how 
long  before  the  accident,  no  one  knows.  It 
was  also  the  claim  of  the  defendant  that  suit- 
able lights  were  kept  on  the  barriers  when  It 
was  dark;  that  upon  the  evening  In  question 
the  lights  were  all  prepared,  but  bad  not  yet 
been  put  out,  because  It  was  not  dark  enough 
to  require  them.  It  was  the  claim  of  the  plain- 
tiff that  proper  barriers  had  not  been  erected 
by  any  one;  that,  when  the  accident  oc- 
curred, it  was  80  dark,  she  could  not  see  the 
dangerous  condition  of  the  walk.  It  was  also 
her  claim  that  the  city  authorities,  after  knowl- 
edge of  the  condition  of  the  walk,  had  not  act- 
ed at  a'.l.  After  the  testimony  was  all  in.  the 
trial  judge  was  requested  to  direct  a  verdict 
for  the  plaintiff.  This  he  declined  to  do,  and 
charged  the  jury  as  follows:  "The  legislature 
of  this  state  has  made  It  the  duty  of  a  city  to 
keep  In  reasonable  repair,  so  they  will  be  rea- 
sonably safe  and  convenient  for  public  travel, 
all  sidewalks  within  Its  jurisdiction.  The 
law  does  not  require  that  the  sidewalks  shall 
be  kept  absolutely  safe,  but  only  reasonably 
so,  and  fit  for  public  travel.  It  Is  the  duty  of 
the  defendant  city  to  exercise,  through  Its 
officers  and  its  agents,  a  reasonable  and  supers 
visory  care  over  Its  sidewalks,  and,  within 
reasonable  limits,  to  be  watchful  of  their  con- 
dition and  safety.  The  defendant  is  not  bound 
to  extraordinary  diligence,  but  only  an  ordi- 
nary and  reasonable  care  and  diligence.  It  Is 
not  an  insurer  of  safety.  It  does  not  under- 
take to  warrant  against  accidents  and  Injuries. 
But  it  does  undertake  to  exercise  reasonable 
care  and  diligence  In  respect  to  the  condition 
of  its  sidewalks.  The  plaintiff  In  this  case 
bases  her  claim  to  recover  upon  the  allega- 
tions that  the  defendant  city  lias  been  guilty  of 
negligence  In  the  care  of  Its  sidewalks,  and 
that  she  met  with  her  accident  and  Injuries 
by  reason  of  such  negligence  on  the  part  of 
the  city.  The  paitlcular  negligence  complain- 
ed of  by  the  plaintiff  against  the  defendant 
is  that  this  sidewalk,  when  completed,  was  left 
in  a  dangerous  situation;  that  no  danger  lights 
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or  pr(^M  barrteni  were  pnt  there  to  warn  and 
protect  the  public  against  accident  It  Is  un- 
disputed that  the  walk  was  ordered  and  laid 
upon  a  grade  established  by  the  dty,  and  that 
the  street  commissioner  was  present  at  some 
time  or  times  during  its  construction.  Now, 
you  will  determine  from  the  evidence  whether 
or  not  this  walk,  when  completed,  was  dan- 
gerous, and  whether  or  not,  at  the  t!me  this 
accident  occurred,  this  sidewalk  was  in  a 
dangerous  situation  or  condition.  If  you  find 
from  the  evidence  that  at  the  time  this  acci- 
dent occurred  this  walk  was  In  a  dangerous 
condition,  and  unfit  for  trarel,  then  It  was 
the  duty  of  the  defendant  to  see  that  proper 
barriers  were  placed  there  during  the  day, 
and  suitable  lights  at  night,  to  warn  the  pub- 
lic of  this  alleged  danger,— that  Is,  such  bar- 
riers and  such  lights  should  be  placed  as 
would  be  sufficient  to  warn  persons  of  reason- 
able and  ordinary  prudence  of  the  pi:esence  of 
this  alleged  danger;  and.  If  the  city  failed  so 
to  do,  It  would  be  liable  to  the  plaintiff  for 
any  Injury  which  she  suffered,  caused  there- 
.  by,  and  to  which  she  did  not  contribute.  As 
far  as  the  question  of  barriers  for  the  daytime 
Is  concerned,  if  they  wctc  maintained  until 
flre  o'clock  of  the  day  the  accident  occurred, 
and  then  removed  by  some  unknown  person, 
without  the  knowledge  or  authority  of  eitb«r 
the  defendant  or  Mrs.  Ottley,  there  could  be 
no  charge  of  negligence  for  want  of  these 
barriers;  but  If,  at  the  time  this  accident  oc- 
curred, that  barrier,  if  there,  would  not  have 
been  a  reasonable  caution  or  protection,  and  If 
you  find  from  the  erldencft  that  warning 
lights  should  have  been  there  for  the  protec- 
tion of  the  public,  and  that  none  were  so  pla- 
ced, and  if  you  further  And  that  the  city  foiled 
to  take  any  measure  or  action  to  see  that  such 
lights  were  so  maintained  there,  the  defendant 
would  be  guilty  of  negligence.  If  you  find  that 
such  lights  were  necessary  to  the  reasonable 
protection  of  the  public."  The  Jury  returned 
a  verdict  tn  favor  of  the  defendant 

A  motion  was  made  for  a  new  trial,  npon 
several  grounds;  the  only  one  necessary  to 
notice  here  being  that  one  of  the  Jurymen, 
Mr.  Taylor,  was  a  member  of  the  common 
council.  The  record  discloses  that  the  attor- 
ney for  plaintiff  at  the  time  the  Jury  was  se- 
lected knew  that  Mr.  Taylor  was  an  alder- 
man, and  made  no  objection  to  him  on  that 
account.  The  motion  for  a  new  trial  was 
overruled,  and  the  case  Is  brought  here  by  the 
plaintiff.  The  motion  for  a  new  trial  was 
properly  overruled.  Counsel  cannot  risk  a 
verdict,  and,  when  it  is  adverse  to  them,  then 
move  for  a  new  trial,  basing  their  application 
npon  facts  which  were  known  to  them  when 
the  verdict  was  received,  which  facts  they 
failed  to  call  to  the  attention  of  the  trial  Judge. 
Bourke  v.  James,  4  Mich.  330;  Sleight  v. 
Hennlng,  12  Mich.  871;  Johr  v.  People,  20 
Mich.  427. 

It  Is  urged  In  the  brief  flled  on  the  part  of 
the  plaintiff  that  the  city  Is  liable  for  defects 
of  constnxrtion,  as  well  as  for  defects  for  want 


of  repair  (citing  Uarver  ▼.  Road  O).,  01  ilUA. 
590,  28  N.  W.  721;  Sebert  v.  Caty  of  Alpena, 
78  Mk;b.  165,  43  N.  W.  1098),  and  that  the  city 
Is  liable  for  a  dangerous  drop  in  the  side- 
walk, even  when  made  br  a  private  cltteen 
(citing  Shippy  ▼.  Village  of  Au  Sable,  85 
Mich.  296,  48  N.  W.  584),  and  that  the  city 
must  close  the  street  or  sidewalk  to  all  travel. 
If  necessary  to  protect  the  public  (citing  South- 
well r.  Detroit  74  Mich.  438.  42  N.  W.  118; 
Alexander  v.  City  of  Big  Rapids,  78  Midi. 
284,  ^  N.  W.  1071).  Undonbtedly,  these  posi- 
tions are  well  taken,  and.  If  we  read  the 
charge  of  the  circuit  judge  correctly,  they 
were  accepted  as  true  by  him.  No  case  can 
be  found,  however,  that  requires  the  closing  of 
a  street  to  travel  because  a  new  sidewalk  Is 
In  process  of  constructlan.  The  most  that  Is 
required  la  that  the  public  shall  be  exclud- 
ed from  that  portion  ot  the  walk  that  is  not 
reasonaUy  safe  and  fit  for  travel,  while  it  Is 
in  that  condition.  An  effort  was  made  to  do 
this  by  the  contractors.  If  we  understand  the 
posltton  of  the  counsel  for  the  plaintiff,  It  Is 
that  inasmuch  as  the  city,  by  Its  officers, 
placed  no  barriers  or  lights,  and  the  acddent 
occnrred,  the  city  Is  liable,  even  though  the 
contractor  and  the  property  holder  had  erected 
barriers  and  placed  lights.  We  do  not  think 
this  position  can  be  maintained.  All  that  is 
required  Is  that  the  city  shall  see  that  the 
sidewalk  Is  reasonably  safe  and  fit  tor  travel. 
If  the  walk  is  kept  In  that  condition,  whether 
it  be  done  by  the  contractor,  the  property  own- 
er, or  the  city,  it  Is  to  be  treated  as  done  by 
the  city,  and  there  can  be  no  liability.  The 
charge  of  the  court  was  a  careful  and  full  ex- 
planation of  the  law  as  applicable  to  the  case. 
If  the  charge  Is  open  to  any  criticism.  It  is 
that  it  was  even  more  favorable  to  the  plain- 
tiff than  she  was  entitled  to  have  It;  for  It 
may  well  be  questioned  whether  there  would 
be  any  liability,  where  barriers  bad  been 
placed  as  was  shown  to  b*ve  been  done  here, 
when  they  were  removed  by  some  wrongdoer, 
and  there  was  no  knowledge  on  the  part  of  the 
city  of  the  removal  of  the  barriers.  Klatt  v.- 
City  of  Milwaukee,  53  Wis.  196,  10  N.  W.  162; 
Mullen  V.  Town  of  Rutland,  65  Vt  77;  Ray- 
mond V.  Keseberg  (Wis.)  64  N.  W.  861;  Weirs 
V.  Jones  O).,  80  Iowa,  351,  45  N.  W.  883. 
We  do  not  discover  any  error  in  the  record. 
Judgment  is  affirmed.  The  other  Justices  con- 
ctured. 


BREITENWISCHER   v.   CLOTJGH. 
(Supreme  Court  of  MichiRon.     Dec.  1,  1896.) 
Replevin  —  Evidsnoe— Dkmamd  —  Wais  Necss- 

8ART. 

1.  The  mortgagee  of  land  took  a  deed  from 
the  grantee,  and,  in  replevin  for  a  third  of  the 
crop  grown  afterwanls  on  the  land,  claimed 
that  he  had  allowed  the  jtrantee  to  raise  a  crop 
of  wheat  for  one-third  thereof.  Defendant  in 
possession  under  the  $:raiitee,  claimed  that  it 
was  part  of  the  consideration  for  the  deed  that 
the  mortfrncor  should  be  allowed  to  raise  a 
crop  of  grain  the  following  year.    Held  ei-ror  to 
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Kfwe  to  aU«w  defendant  t«  ahow  suck  aKree- 
nent 

2.  Where  a  tenant  on  shares  has  moTed  the 
crop  from  the  premises,  and  denies  that  the  own- 
er of  the  land  owns  aaj  part  of  the  crop,  or  hai 
an;  interest  therein,  a  demand  by  the  owner  be- 
fore bringing  replevin  is  not  necessary. 

Bnor  to  circuit  coart,  Wtshtcnaw  eouoty; 
Edward  D.  Klnne,  Judge. 

Actkw  of  replerln  by  Heniy  Breitenwiscber 
agaiiHt  BlBter  dough  to  recoyer  one-tblrd  of 
t  crop  of  wbeat  raised  by  defendant  on  land 
owned  by  plaintur.  There  was  a  Jndsment  in 
tavor  of  defendaot,  and  plaiDtlff  brings  error. 
ReTeraed. 

A.  F.  &  F.  M.  Freeman,  for  appellant 
Thomas  D.  Kearney  and  Thomas  A.  Bogle, 
for  appellee. 

HOOKER,  J.  Plalntiir,  a  mortgagee  of  the 
premises,  took  a  conveyance  of  a  farm  from  a 
^autee  of  the  mortgagor.  At  tbe  time  of 
the  transfer  the  grantor's  son,  tbe  defendant, 
lived  upon  tbe  place,  and  plaintiff  claimed 
tliat,  a  few  days  later,  tbe  plaintiff  went  to 
the  farm,  where  a  talk  was  bad  between  the 
plaintiff  and  defendant.  The  parties  disagree 
about  tbe  nature  of  this  transaction.  Tbe 
plaintiff  claims  that  he  tbeo  contracted  to  al- 
low the  defendant  to  put  in  a  crop  of  wheat 
(or  one-third  of  the  crop,  to  be  delivered  In 
the  half  bushel,  upon  tbe  place,  and  defendant 
was  to  remain  in  the  house  until  April  Ist 
f(dlowing.  The  defendant  claims  that  nothing 
wag  said  about  his  putting  In  tbe  wheat  on 
shares,  or  renting  the  place;  that  bis  posses-, 
sion  was  oat  on  April  Ist;  and  that  all  that 
was  said  In  tbe  conversation  about  the  wheat 
was  that  defendant  said  be  was  going  to  put 
In  20  or  25  acres,  and  plaintiff  said  that  he 
must  "put  it  in  good,  because  he  wanted  to 
seed  It  down."  Tbe  defendant  further  assert- 
ed that,  when  tbe  deed  was  made,  as  consid- 
eration therefor,  tbe  plaintiff  agreed  that  be 
wonld  allow  the  defendant's  father  to  grrow  20 
or  Ta  acres  of  wheat  upon  the  place,  and  that 
this  biured  to  defendant's  benefit. 

Upon  tbe  trial,  counsd  for  tbe  defendant  of- 
fered to  prove  this  state  of  facts,  btit  It  was 
excluded  by  tbe  court,  and  the  plaintiff  claims 
that  It  was  error  for  tbe  court  to  permit  the 
statement  to  be  made.  The  theory  upon  wblch 
this  testimony  was  excluded  appears  to  be 
that  such  arrangement  was  a  contradiction  of 
tbe  deed,  and  therefore.  Its  admission  would 
have  the  effect  of  varying  the  deed  by  parol 
testimony,  as  in  case  of  Adams  v.  Watlilns, 
103  Mich.  431,  61  N.  W.  774.  We  think  tbe 
cases  are  plainly  distinguishable.  In  that  case 
a  majority  of  tbe  court  were  of  tbe  opinion 
that  tbe  arrangement  claimed  to  have  be«i 
made  was,  in  effect,  a  parol  reservation  of  a 
growing  crop.  In  this  case  there  was  no  grow- 
ing crop,  and,  so  f&r  as  appears,  tbe  deed  was 
intended  to  convey  tbe  entire  title.  As  a  con- 
sideration for  such  conveyance,  tbe  plaintiff 
agreed  to  allow  tbe  defendant's  father  to  sow 


and  raise  a  crop  within  the  year  following. 
This  was  a  contract,  performed  od  one  stde^ 
for  an  executory  promise,  imperf ormed  on  tbe 
other.  Had  the  plaintiff  prevented  the  raising 
of  the  crc^,  an  action  upon  tbe  contract  for 
damages  for  its  breach  would  have  been  prop- 
erly brought.  But  he  was  permitted  to  sow, 
and  the  defendant  thereby  aciiulred  rights  In 
the  crop.  It  is  much  like  a  case  where  one 
says,  "If  yoo  will  deed  me  your  bouse  and 
lot,  I  will  let  you  more  Into  It  for  six  months." 
If,  after  this  arrangement  should  be  carried 
out  by  the  parties,  the  owner  should  brtag 
an  action  for  six  months'  rent,  be  would  not 
be  allowed  to  recover.  In  other  words,  tbe 
executory  cotitract  was  oral,  as  such  usually 
are.  On  tbe  one  hand.  It  was  carried  out  by 
making  tbe  deed.  On  tbe  other,  the  grantor 
was  permitted  to  raise  a  crop.  'There  was  no 
reservation  of  any  iateiest  In  tbe  premises, 
but  reliance  upon  a  promise  to  x>ermit  tbe 
raising  of  a  crop,  which  was  a  promise  that 
tbe  grantee  might  make,'  although  be  had  not 
acquired  tbe  title.  Dayt<m  v.  Dakln's  Bstate, 
108  Mich.  73,  SI  N.  W.  349.  It  would,  tbere- 
fore,  have  beea  proper  testimony  In  tbe  case. 

Tbe  defendant  harvested  and  removed  the 
crop  from  the  premises,  claiming  to  own  it, 
and  tbe  plaintiff  replevied  one-third  of  tbe 
crop,  which  was  being  threshed  at  tbe  time  of 
the  Issuance  of  the  writ  Tbe  defendant  was 
not  permitted  to  show  that  be  owned  tbe 
wheat,  as  already  stated,  but  It  was  left  to 
tbe  Jury  to  find  whether  a  demand  was  made 
before  stilt,  uptm  tbe  Instruction  that  plaintiff 
could  not  recover  witbont  a  previous  demand. 
It  is  plain  that  tbe  defendant  was  disputing 
tbe  plaintUTs  title,  by  densring  tbe  contract 
under  which  plaintiff  claimed  a  right  to  a 
share  of  tbe  crop,  under  circumstances  which 
showed  that  be  bad  converted  the  entire  crop 
to  his  own  use.  Demand,  In  such  a  case,  was 
an  idle  ceremony,  and  was  unnecessary.  If 
plalntUTs  claim  was  true,  tbe  defendant  bad 
a  right  to  tbe  custody  of  bis  one-third  only  far 
the  purpose  of 'threshing  and  delivery;  and 
when  he  removed  It,  for  tbe  purpose  of  pre- 
venting tbe  plaintiff  from  obtaining  such 
share,  with  the  intention  of  keeping  It,  under 
a  denial  of  plaintiff's  claim,  and  upon  a  claim 
of  ownership,  be  was  in  a  similar  position  to 
a  bailee  who  sets  up  a  claim  of  ownership 
against  the  true  owner.  Such  a  claim  was  In- 
consistent with  tbe  hypothesis  that  he  would 
deliver  the  wheat  upon  demand,  which  ren- 
dered a  demand  tmnecessary.  Wells,  Repl.  | 
374;  Cobbey,  Repl.  §  448,  and  cases  cited; 
Byrne  v.  Byrne  (Wis.)  62  N.  W.  413;  Hyland 
v.  Manufacturing  Co..  65  N.  W.  171;  Carl  v. 
McGonlgal,  58  Mich.  567,  25  N.  W.  516;  Whit- 
ney ▼.  McConnell,  29  Mich.  12.  We  cannot 
determine  that  tbe  defendant  was  right  In  his 
contention  as  to  ownership,  or  that  the  case 
did  not  turn  upon  the  want  of  a  demand,  and 
hence  must  reverse  tbe  Judgment  A  new 
trial  Is  ordered.  The  other  Justices  concurred. 
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PEOPLE  7.  ROHRBR. 
(Supreme  Conit  of  Michigan.  Dec.  1,  1896.) 
Intoxioatino  Lkjuors— Open  8ai/m)s  ox  Sukdat 
— Violation  op  Statutb— CSonstito- 
TiovAMTv — Conviction. 
Pub.  Acts  1887,  No.  313,  §  17,  provides 
that  saloons  shall  bie  closed  on  Sunday,  and 
that  any  person  violating  this  section  shall  be 
deemed  guilty  of  a  breach  of  the  peace,  and 
punished  accordingly,  "and  this  punishment 
shall  be  taken  to  be  in  excess  of  all  other  man- 
ner of  punishment  in  this  act  provided  for  a 
violation"  of  this  section.  Section  7  provides 
that  a  person  violating  the  act,  upon  conviction, 
"if  there  is  no  specific  penalty  provided  there- 
for by  this  act,  shall  be  punished  by  a  fine  of 
not  more  than  $200,"  etc.  Section  18  provides 
that  "any  person  who  shall  violate  any  of  the 
provisions  of  the  five  preceding  sections  •  •  • 
shall  be  punished  as  provided  in  section  7  of 
this  act.**^  The  penal  clause  of  section  17  was 
declared  unconstitutional.  Held,  that  a  convic- 
tion for  keeping  a  saloon  open  on  Sunday,  in 
violation  of  section  17,  could  be  sustained  and 
punished  under  sections  7  and  18. 

Error  to  circuit  court,  St.  Joseph  county; 
George  L.  Xaple,  Judge. 

George  R.  Rohrer  was  convicted  of  keep- 
ing a  saloon  open  la  violation  of  law,  and 
brings  error.    Afiirmed. 

Newton  H.  Barnard,  for  appellant  Fred 
A.  Maynard,  Atty.  Gen.,  and  Bishop  E.  An- 
drews, Pros.  Atty.,  for  the  People. 

GRANT,  J,  The  respondent  was  conylcted 
of  keeping  bis  saloon  open  upon  Sunday,  con- 
trary to  the  provisions  of  section  17,  Act  No. 
813,  of  the  Public  Acts  of  1887.  The  conten- 
tion on  behalf  of  the  respondent  is  that  sec- 
tion 17  Is  unconstitutional  and  void,  and  that 
no  conviction  can  be  sustained  under  it. 
This  section,  after  providing  that  saloons 
and  other  places  where  Intoxicating  liquors 
are  sold  shall  be  closed  upon  Sunday  and 
certain  other  days  therein  mentioned,  pro- 
vides that  "any  person  found  in  the  act  of 
violating  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  »  breach  of  the 
peace  and  punished  accordingly,  and  the  ar- 
rest therefor  may  be  without  process,  and 
this  punishment  shall  be  taken  to  be  in  ex- 
cess of  all  other  manner  of  punishment  In 
this  act  provided  for  a  violation  of  the  pro- 
visions of  this  section."  It  further  author- 
izes officers  to  make  arrests  as  for  a  breach 
of  the  peace.  The  other  sections  of  the  stat- 
ute bearing  upon  the  question  are  7  and  18. 
Section  7  provides  that  "a  person  convicted 
of  the  violation  of  any  of  the  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  If 
there  Is  no  speciflc  penalty  provided  there- 
for by  this  act,  shall  be  punished  by  a  fine 
of  not  more  than  $200,"  etc.  Section  18  pro- 
vides that  "any  person  who  shall  violate  any 
of  the  provisions  of  the  five  preceding  sec- 
tions shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall 
be  punished  as  provided  In  section  7  of  this 


act"  In  Roblson  ▼.  Miner,  68  Mich.  54i); 
87  N.  W.  21,  the  penal  provisions  of  this  act 
were  under  consideration,  and  certain  provi- 
sions held  void.  After  striking  out  these  pro- 
vlsions,  the  court  held  the  other  provisions 
valid,  giving  Its  reasons  therefor  on  page 
5G4,  68  Mich.,  and  page  28,  37  N.  W.  The 
court  held  the  penal  clause  of  section  17  yold 
for  reasons  stated  on  page  659,  68  Mich.,  and 
page  26,  37  N.  W.  We  must  therefore  con- 
strue the  statute  with  this  penal  clause  of 
section  17  eliminated,  and  look  to  other  pro- 
visions for  the  penalty.  Sections  7  and  18 
clearly  provide  it  The  convicti(»i  is  allirmed. 
The  other  Justices  concurred. 


SOMERVILLE  v.  WABASH  R.  CO. 
(Supreme  Court  of  Michigan.    Dec.  4,   1886.) 

Costs  —  Expense  of  Obtaining  Bdkbtt  om  Ap- 
PEAi.  Bond. 
Pub.  Acts  1895,  No.  266,  relating  to  bonds, 
and  the  acceptance  of  surety  comnanies  as  sure- 
ties thc-reon,  does  not  authorize  the  taxation  as 
costs  of  a  charge  paid  by  a  litigant  to  a  sure- 
ty company  for  becoming  surety  on  an  appeal 
bond,  where  the  litigant  does  not  occupy  the 
relation  of  a  fiduciary. 

Action  by  William  Somervllle  against  the 
Wabash  Railroad  Ck>mpany.  Motion  to  retax 
costs.     Denied. 

Alfred  Russell,  for  the  motion.  John  O. 
Hawley,  opposed. 

MOORE,  J.  This  Is  an  application  for  a 
retaxation  of  costs  on  the  grounds— First  tbat 
the  clerk  did  not  allow  all  that  should  hare 
been  allowed  for  printing  the  record  and 
briefs;  and,  second,  becaiise  an  Item  of  $10 
paid  to  a  surety  company  for  signing  the  ap- 
peal bond  was  not  taxed. 

An  Inspection  of  the  record  shows  that  the 
amount  taxed  by  the  clerk  of  tills  court  for 
priming  the  record  and  briefs  was  all  that  the 
plaintiff  was  entitled  to  have  taxed.  It  was 
fully  equal  to  what  printers  generally  charge 
for  doing  a  work  of  like  character. 

It  is  claimed  that  under  the  provisions  of 
Act  No.  2G6,  Pub.  Acts  1885,  the  item  of 
$10  should  be  taxed.  The  tlUe  of  this  act 
reads  as  follows:  "An  act  relative  to  bonds 
and  other  obllKatlons,  with  surety  or  sureties, 
and  the  acceptance  as  surety  thereon  of  com- 
panies qualified  to  act  as  such,  and  the  release 
of  such  surety,  and  the  safe  depositing  of  as- 
sets for  which  such  surety  may  be  liable,  and 
to  the  charging  by  fiduciaries  of  the  expense 
of  procuring  sureties,  and  repealing  all  laws  In 
conflict  therewith."  There  Is  nothing  in  the 
title  of  the  act  to  Indicate  that  money  paid 
by  a  party  litigant  to  a  surety  company  for 
signing  an  appeal  bond  could  be  recovered  as 
taxable  costs,  where  the  party  did  not  occupy 
the  relation  of  a  fiduciary.  I  do  not  think  the 
item  of  $10  was  properly  taxable.  The  mo- 
tion Is  denied.    The  other  Justices  concnrrecL 

Digitized  by  VjOO' 


MIcID 


OSTBANDEB  T.  BOAED  OP  SUP'ES. 


91 


OSTKANDER  et  al.  t.  BOARD  OF  SUP'RS 

OF  GRATIOT  COUNTY. 
(Bopreme  Ooait  of  Michigan.    Dec.  4,   1896.) 
Cmss— Rbinookpokatiox  —  Election  o»  Ward 

SUPSBTISOKS— UeMBBHS  or  COUNTT 
BOAHD  —  AsSESSOK. 

The  general  act  for  the  incorporation  of 
dtiea  (Laws  18115,  Act  No.  215),  c.  6,  {  2,  pro- 
Tidea  that  "in  each  ward  a  gupervisor  •  *  • 
■ball  be  elected."  Chapter  7,  i  2U,  provides  that 
inch  otticeni  shall  represeut  their  several  wards 
on  the  board  of  supervisors  of  the  county. 
Chapter  31,  {  1,  under  the  title  "Assessment  and 
Collection  of  Taxes,"  requires  the  supervisors 
to  make  a  complete  assessment,  etc.,  and  pro- 
vides that  any  iucurporuted  city,  which  shall  be- 
come reincorporated  under  the  act,  having  an  as- 
■esMir,  "may  retain  its  present  method  of  assess- 
ing property  and  levyiug  taxes,"  and  such  as- 
•ctJHjr  shall  remain  in  othce  until  the  expiration 
of  his  term.  UeU,  that  the  proviso  of  chapter 
31,  §  1,  is  merely  permissive,  and  that  a  city  re- 
incorporated imder  Act  No.  215  is  entitled  to 
elect  supervisors  in  its  various  wards. 

Certiorari  to  circuit  court,  Gratiot  county; 
German  B.  Daboll,  Judge. 

Certiorari  by  the  board  of  superTlsors  of 
Gratiot  county  to  reTiew  the  granting  of  a 
writ  of  mandamus  on  the  application  of 
Stephen  Ostrander  and  othera.    Affirmed. 

W.  A.  Leet  and  George  P.  Stone,  for  ap- 
pellant.    T.  W.  Whitney,  for  appellees. 

M0NT({OMERY,  J.  The  village  of  St 
Louis  became  Incorporated  as  a  city  by  and 
under  Act  No.  211  of  the  Laws  of  1801.  By 
this  act  the  city  was  divided  into  four 
wards,  and  It  was  provided  that  the  city 
should  elect  a  city  assessor,  and  that  such 
assessor  should  constitute  the  representative 
of  the  city  on  the  board  of  supervisors.  The 
general  act  for  the  incorporation  of  cities, 
being  Act  No.  215  of  the  Laws  of  1895,  pro- 
vides for  the  reincorporation  of  all  cities 
previously  incorporated  of  a  certain  class, 
onless  50  or  more  of  the  Qualified  voters  of 
SB  existing  city  shall  petition  for  an  elec- 
tion to  determine  whether  the  city  shall  re- 
main Incorporated  under  Its  previous  spe- 
cial act.  No  such  action  was  taken  by  the 
city  of  St  Louis,  and  Act  No.  215  therefore 
became  operative.  In  the  spring  of  189C 
the  city  elected  the  several  relators  as  super- 
visors of  the  respective  wards  of  said  city. 
Relators  appeared  at  the  June  session  of 
the  board  of  supervisors,  and  claimed  the 
ripht  to  a  seat  upon  the  board.  Their  claim 
was  rejected,  and  thereupon  they  Instituted 
a  proceeding  by  mandamus  in  the  circuit 
court  of  Gratiot  county  to  have  their  claims 
recognized.  After  a  hearing,  such  manda- 
mus was  granted,  and  the  respondent  has 
■ned  out  a  writ  of  certiorari  to  this  court, 
to  review  the  action  of  the  circuit  Judge,  In 
granting  the  mandamus. 

The  question  turns  upon  the  construction 
of  three  sections  of  Act  No.  215,  being  sec- 
tion 26  of  chapter  7,  section  1  of  chapter  31, 
and  section  2  of  chapter  5.  Section  26  reads 
as  follows:    "The  supervisors  of  the  several 


wards  are  authorized  to  perform  the  same 
duties  In  relation  to  the  assessment  of  prop- 
erty and  levying  taxes  for  all  purposes  In 
their  respective  wards,  as  are  imposed  by 
law  upon  supervisors  elected  in  townships; 
and  they  shall  have  the  like  powers  and 
perform  the  like  duties  In  all  other  respects 
as  supervisors  so  elected,  except  as  herein 
otherwise  provided,  so  far  as  such  powers 
and  duties  are  required  to  be  exercised  and 
performed  In  their  wards;  they  shall  repre- 
sent tiieir  several  wards  in  the  board  of 
supervisors  of  the  county  In  which  the  city 
Is  located,  and  shall  have  all  rights,  privi- 
leges and  powers  of  the  several  members  of 
such  board  of  supervisors:  provided,  tliat  any 
city  now  having  a  greater  representation 
upon  the  board  of  supervisors  of  any  coun- 
ty than  Is  provided  by  this  act  shall  con- 
tinue to  have  such  representation  as  it  may 
have  at  the  time  of  such  reincorporation, 
and  If  the  office  of  any  officer  now  represent- 
ing any  such  city  upon  the  board  of  super- 
vlMors  is  abolished  by  this  act  the  coancil 
of  such  city  may  annually  appoint  some  suit- 
able person,  being  a  resident  elector  of  such 
city,  to  represent  the  city  upon  the  board  of 
supervisors  in  the  place  of  such  officer 
whose  office  has  been  abolished."  The  pro- 
visions of  this  section  would  seem  to  be 
clear  and  unambiguous,  when  construed  in 
connection  with  section  2  of  chapter  5,  which 
provides  that  "In  each  ward  a  supervisor 
•  •  •  shall  be  elected."  Section  26  de- 
fines the  duties  of  such  supervisors,  and  in 
terms  provides  that  they  shall  represent  their 
several  wards  on  the  board  of  supervisors 
of  the  county.  The  only  proviso  Is  that  any 
city  now  having  a  greater  representation 
upon  the  board  of  supervisors  of  any  county 
than  is  provided  by  this  act  shall  continue 
to  have  such  representation.  As  this  city 
had  not  previously  a  greater  representation, 
it  Is  clearly  not  within  the  terms  of  the  pro- 
viso, unless  the  language  of  the  proviso  is 
to  be  controlled  by  other  provisions  of  the 
act. 

It  is  contended  that  the  proviso  to  section 
1  of  chapter  31  should  be  construed  In  con- 
nectldn  with  section  26  of  chapter  7.  That 
proviso  Is  contained  under  the  title,  "Assess- 
ment and  Collection  of  Taxes,"  and  follows 
a  provision  requiring  supervisors  to  make 
a  complete  assessment  etc.,  and  is  as  fol- 
lows: "Provided,  that  any  city  now  incor- 
porated, and  which  shall  become  reincorpo- 
rated under  this  act,  now  having  an  assessor 
for  the  assessment  of  property  and  the  levy- 
ing of  taxes,  such  city  may  retain  its  pres- 
ent method  of  assessing  property  and  levy- 
ing taxes,  and  such  assessor  in  office  at  the 
time  this  act  shall  take  effect  shall  remain 
In  office  until  the  expiration  of  the  term  for 
which  he  was  appointed  or  elected  and  un- 
til his  successor  shall  have  been  appointed 
and  qualified."  We  think  this  latter  provi- 
sion is  merely  permissive,  and  that,  notwith- 
standing this  proviso,  cities  incorporated  un- 
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der  Act  No.  215  are  entitled  to  elect  super- 
Tlsora  In  the  Tarious  wards  of  tbe  city,  as 
aathorlzed  br  said  act,  and  tbat  there  is  no 
fair  constrnction  of  any  provisions  of  tbe 
statute  wbicfa  leads  to  any  other  result. 
The  order  of  the  drcolt  Judge  will  be  af- 
firmed. 

HOOKER,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


FISH,  Prosecuting  Attorney,   t.  STOCK- 
DALE,  Justice  of  the  Peace. 

(Supreme  Court  of  Michigan.    Dec.  4,  1896.) 

Statu  rss— Titles  of  Acts. 

Pub.  Acts  1893,  i>o.  1S6,  was  entitled  "An 
act  to  amend  section  1  of  Act  No.  159,  Session 
Laws  of  1891,  entitled  'An  act  to  regulate  the 
talilnfr  and  catching  of  fish  in  the  inland  waters 
of  this  Rtate,'  "  etc.  The  act  amended  was  in 
fact  entitled  "An  act  to  regulate  the  taking  and 
catching  of  fiah  In  the  inland  lakes  of  this 
state,"  the  object  of  the  amendment  being  to 
extpnd  the  ojjeration  of  the  law  of  1891  to  in- 
land waters  other  than  lakes.  The  bill  upon 
which  the  act  of  1898  was  passed  was  enti- 
tled "A  bill  to  amend  Act  No.  159,  Laws  of 
1891,  entitled  'An  act  to  regulate  the  taking 
and  catching  of  fish  in  the  inland  lakes  of  this 
state.' "  Held,  that  the  act  of  1893  was  uncon- 
stitntional,  In  that  its  object  did  not  appear  in 
the  title. 

Certiorari  to  circuit  court,  Allegan  county; 
Pblllp  Padgham,  Judge. 

Application  by  FIdua  E.  Fish,  as  prosecut- 
ing; attorney,  for  a  writ  of  mandamus  against 
John  B.  Stockdale,  Justice  of  the  peace.  Un 
an  order  denying  tbe  writ,  the  relator  brings 
certiorari.    Affirmed. 

Fred  A.  Maynard,  Atty.  Gen.,  and  Fidus 
E.  Fish,  Pros.  Atty.,  for  relator. 

ORANT,  J.  The  reispondent  refused  to  is- 
sue a  warrant  upon  a  complaint  made  un- 
der Act  No.  186  of  the  PubUc  Acts  of  1893, 
upon  tbe  ground  of  Its  unconstitutionality. 
The  title  of  the  act  is  as  follows:  "An  act 
to  amend  section  one  of  act  number  one 
hundred  and  fifty  nine.  Session  Laws  of 
eighteen  hundred  ninety  one,  entitled,  'An 
act  to  regulate  the  taking  and  catching  of 
fish  In  the  Inland  waters  of  this  state,'  ap- 
proved June  twenty-fourth,  eighteen  hun- 
dred ninety  one."  The  title  to  tbe  act  amend- 
ed rends  as  follows:  "An  act  to  regulate 
tbe  taking  and  catching  of  fish  In  tbe  inland 
lakes  of  this  state.*'  There  waa  no  such  act 
as  tbe  one  described  in  the  title  to  the  amend- 
ing act.  The  act  of  1891  included  lakes 
alone,  and  not  other  waters.  The  evident  ot>- 
Ject  of  the  amendment  was  to  extend  the 
statute  so  as  to  Include  other  Inland  waters 
than  lakes.  An  examination  of  the  legisla- 
tive Journals  discloses  the  fact  that  a  bill  was 
introduced  in  the  senate,  designated  as  "Sen- 
ate BiU  Na  816,"  and  entitled  "A  bill  to 
amend  Act  No.  159,  Laws  of  1891,  entiUed 
'An  act  to  regulate  the  taking  and  catching 


of  fish  In  the  inland  lakes  of  this  state.' " 
The  bill  was  read  tbe  first  and  second  times 
by  Its  title,  and  referred  to  the  committee  on 
state  affairs.  Senate  Journal,  399.  The  title 
wafl  defective.  In  that  It  did  not  express  the 
object  of  the  bill.  Section  20,  art  4,  Const 
The  title  gave  no  notice  to  the  legislators  or 
to  the  people  that  tbe  bill  provided  that  tbe 
provisions  of  tbe  original  act  should  be  ex- 
tended to  other  subjects.  The  natural  infer- 
ence to  be  drawn  from  the  title  Is  that  the 
proposed  amendment  affected  only  lakes. 
Tbe  title  should  have  contained  appropriate 
words  showing  that  the  object  was  to  In- 
clude other  waters. 

Tbe  decision  of  the  court  below  that  the 
act  is  nnconstltutional  is  correct,  and  la  af- 
firmed.   The  other  Justices  concurred. 


KNIGHTS  et  al.  v.  PIELLA. 

(Supreme  Court  of  Michigan.     Dec  1,  189G.) 

Bailment  or  Sale — TaBrr  fkom  Bailee— Actiox 
FOR  Loss— Dbfensbs — Bdhdes  of  Proof 

— NSOLtOBNCB — PrESCMPTIOM. 

1.  Defendant  wrote  to  plaintiflFs:  "I  bare  a 
customer  for  a  diamond.  Send  me  some.  •  •  • 
I  may  hare  to  keep  them  for  ten  days  or  two 
weeks."  Plaintiffs  forwarded  a  number  of 
stones,  with  a  memorandum  thereof  which  re- 
cited, "These  goods  belong  to  us  till  paid  for." 
Soon  after  defendant  received  the  stones,  they 
were  stolen  from  him;  and,  in  his  letter  to  plain- 
tiffs informing  them  of  the  theft  he  asked  them 
to  send  duplicate  bills,  telling  them  not  to  l>e 
alarmed,  as  he  would  pay  every  cent  he  ow^ed 
them.  Held,  that  the  transaction  was  a  bail- 
ment for  the  mutual  advantage  of  both  pnr- 
ties,  and  hence  defendant  was  not  liable  tor  the 
loss  unless  he  failed  to  use  ordinary  care. 

2.  In  an  action  by  a  bailor  against  a  bailee  to 
recover  the  value  of  goods  which  the  latter  re- 
fused to  redeliver,  defendant  may  show,  under 
the  general  issue,  that  the  property  waa  stolen 
from  him  without  negligence  on  his  part 

3.  In  such  action,  plaintiff  makes  a  prima 
facie  case  by  estabiisning  the  bailment  and  a 
failure  to  redeliver  on  demand;  but  If  defend- 
ant then  shows  that  such  failure  was  due  to  the 
loss  of  the  goods  by  theft  the  burden  is  on 
plaintiff  to  show  negligence  on  defendant's  part. 

4.  No  presumption  of  negligence  on  the  part 
of  a  bailee  arises  from  the  mere  fact  that  the 
goods  were  stolen  from  him. 

Error  to  circuit  court,  Ingham  county;  Uol- 
lln  H.  Person,  Judge. 

Assumpsit  by  Charles  H.  Knignts  and  an- 
other against  Charles  A.  Piella  to  recover 
tbe  value  of  certain  personal  property.  There 
was  a  Judgment  for  defendant,  and  plain  tiffs 
bring  error.    Affirmed. 

William  A.  Fraser  (Vamnm  &  Anderson,  of 
counsel),  for  appellants.  Jay  P.  l^ee,  for  ap- 
pellee. 

HOOKER,  J.  The  plaintiffs  were  wiiole- 
sale  dealers  doing  business  in  Chicago,  and 
defendant  a  retail  dealer  in  Jewelry  at  L,an- 
sing.  The  defendant  wrote,  and  plalnttfTs 
received,  the  following  letter,  vis.:  "Lansing. 
Michigan.  June  21,  1893.  C.  H.  Knights  & 
Co.— Sirs;    1  have  a  customer  for  a  diamond. 
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I  think  he  will  take  abont  one  and  one-haU 
carat  stone.  Send  me  some,  but  good  qual- 
itlea.  If  I  sell  him  a  stone,  it  will  sell  a 
half  dozen  more  In  a  short  time.  He  is  a 
man  of  big  influence.  Send  them  from  one 
and  one-fourth  op  to  two  carats.  Send  two 
or  more  at  one  and  one-half  carats,  in  dif- 
ferent qoalltx,  if  you  can  spare  them.  I  may 
have  to  keep  them  for  ten  days  or  two 
weeks.     He   pretty   slow   on   selection,   but 

good  as .    Chas.  A.  Piella."    The  plaln- 

tlffB  forwarded  to  him  seven  diamonds,  ag- 
gregating $1,033.19  In  ralue,  accompanied  by 
the  following  memorandum: 

"Memorandaoi  from  G.  H.  KoightB  &  Co., 
Wholesale  Dealers,  Coinmbus  Memorial  Building, 
Chicago,  comer  State  and  Washington  streets. 
Chicago,  Jane  22nd,  1803.  Do  not  remove  or 
deface  cards  or  tags  on  goods.  C.  H.  Knights. 
W.  H.  Gleason.  Duplicate.  These  goods  be- 
long to  OS  until  paid  for. 

"Mr.  C.  A.  Piella,  Lansing,  Micb.: 

2324  one  dia.  2Vi<  >t $  80  00 

23-'8  one  dia.  l»/« 115  00 

2528  one  dia.  !»/»  Vis  V»4 »«  00 

2223  one  dia.  iVs 82  00 

X  one  dia.  U/x 110  00 

2330  one  dia.  iV4  Vis  Vsi 82  00 

2321  one  dia.  U/t  $76.00  (per  carat)." 

The  testimony  of  the  defendant  shows  that 
he  recelyed  the  diamonds,  and  that  the  same 
were  placed  in  a  show  case,  from  which 
they  were  stolen  In  the  course  of  the  next 
hour.  Defendant  having  refused  to  pay  for 
the  stones,  this  action  was  brought  to  re- 
cover their  value.  The  court  instructed  the 
Jury  that  the  title  to  the  goods  was  In  the 
plaintiffs,  and  that  the  goods  were  left  with 
the  defendant  to  be  sold  for  their  mutual 
benefit,  or  returned,  and  that  the  defendant 
was  not  an  insurer  of  the  safety  of  the  goods, 
and  was  held  to  the  exercise  of  ordinary  care 
only,  and  that  the  burden  ot  showing  the 
want  of  such  care  was  upon  the  plaintiffs. 
It  was  contended  by  the  plaintiffs'  counsel 
that  the  defendant  acknowledged  his  liabil- 
ity by  the  following  letter,  written  soon  aft- 
er the  loss:  "Lansing,  MIchlgran,  June  23rd, 
1893.  C.  H.  Knights  &  Co.— Sirs:  Pore- 
paugb's  circus  is  in  town  to-day.  1  Just  re- 
ceived your  package  of  diamonds,  but  1 
didn't  have  them  long.  I  got  robbed  of  them 
after  I  received  them,— one  hour  afterwards; 
my  stones,  and  the  stones  I  got  from  you 
this  morning.  I  notified  the  Plnkerton's,  in 
Chicago;  the  Jeweler's  Alliance;  also,  H.  H. 
Botts,  of  New  Tork.  1  belong  to  this  insur- 
ance company.  Will  you  please  send  me  a 
dnpHcate  bill?  They  stole  bill  and  all,  with 
tlse  book,  out  of  my  case.  Don't  be  alarmed. 
I  shall  pay  you  every  cent  1  am  indebted  to 
vuu,— it  is  all  the  debts  1  have  got  in  God's 
world,— even  if  I  have  to  sell  my  home  to 
pay  it    Yours,  truly,  Chas.  A.  Piella." 

I'pon  a  motion  by  plaintiffs'  counsel  to 
strike  out  certain  testimony,  the  following 
colloquy  between  court  and  counsel  occur-  | 
red:    "Court:    Setting  aside  the  second  letter  | 
for  the  pnrpose  of  this  question,  in  consid-  ; 
''ring  It,  do  I  understand  that  It  is  agree<l  i 


between  counsel  that.  If  a  suiBcient  degree 
of  care  were  exercisea,  the  loss  wonld  fol- 
low the  title  to  the  property?  Mr.  Day:  I 
think  that  Is  true;  no  question  abont  It. 
Mr.  Varnum:  I  have  no  doubts  about  the 
question,  your  honor.  Gonrt:  Upon  that 
question  I  tiave  some  doubts.  I  have  not 
any  doubt  as  to  where  the  title  to  this  prop- 
erty was  at  the  time  of  the  alleged  robbery 
or  loss.  •  •  •  This  Is  a  reservation  of  title, 
clearly,  under  the  circumstances  of  this  case, 
on  the  part  of  G.  H.  Knlgbts  &  Go.  Under 
that  Bitnation  the  goods  are  said  to  have  been 
stolen.  1  am  not  quite  certain  myself  as  to 
the  duties  imposed  upon  a  consignee  in  a 
case  of  this  kind,  concerning  the  return  of 
the  goods;  but,  on  the  basis  of  what  was 
stated  in  this  case,  I  should  assume  that  the 
loss  would  follow  the  title,  providing  the 
consignee  had  exercised  such  care  over  the 
goods  as  their  character,  value,  and  the  cir- 
cumstances of  the  case  required, — reasona- 
ble and  fair  care.  I  feel  very  certain  as  to 
where  the  title  was.  I  do  not  feel  quite  so 
certain  as  to  the  consequences.  This  matter 
must  come  to  an  end  somewhere.  I  am  go- 
ing to  take  the  opinion  of  the  Jury  as  to  the 
question  of  care  exercised  by  Mr.  Piella  In 
this  matter.  Mr.  Varnum:  What  position 
does  your  honor  take  in  regard  to  the  letter 
of  June  23d?  Is  that  to  l>e  submitted  to  the 
Jury?  Court:  My  present  view  al>out  that 
matter  is  that,  if  Mr.  Piella  exercised  proper 
care  under  the  circumstances,  there  was  no 
liability  upon  his  part,  and  the  letter  would 
not  create  one.  If  he  did  not  exercise  that 
care,  there  was  a  liability  following,  by  the 
terms  of  that  letter,  which  would  permit 
yon  to  sue  In  assumpsit  without  a  special 
count.  It  wonld  be  an  express  promise  that 
would  not  bring  Itwlthln  the  common  counts." 
This  excludes  the  claim  now  made  that  the 
defendant  unconditionally  promised  to  pur- 
chase or  return  the  diamonds.  The  letter 
vrrltten  by  the  defendant  in  the  first  Instance 
was  not  equivalent  to  an  unconditional  or- 
der for  goods,  but  a  request  to  send  goods 
with  the  privilege  of  purchase.  It  was  not 
even  a  purchase  with  the  right  to  return  re- 
served, for  there  was  no  promise  to  buy.  In 
this  respect  the  case  differs  from  those 
which  hold  that  the  vendee  In  a  conditional 
sale  takes  the  risk  of  the  loss  or  destruction 
of  the  property.  Walker  v.  Uwen,  79  Mo. 
569;  Snyder  v.  Murdock,  51  Mo.  175;  Bum- 
ley  T.  Tufts,  66  Miss.  48,  5  South.  627;  Beach, 
Cont.  I  141,  and  cases  cited.  The  custody 
of  these  goods  was  more  in  the  nature  of  a 
bailment,  as  contended  by  counseL  Schoul- 
er,  Bailm.  g|  3.  6.  As  said  by  Mr.  Justice 
Gooley  In  Dimiop  ▼.  Gleason,  16  Mich.  160, 
the  defendant  might  "terminate  the  bailment 
and  purchase"  by  payment  See,  also.  Brew- 
ery Co.  T.  Merritt,  82  Mich.  201,  46  N.  W. 
379;  PoweU  v.  Eckler,  96  Mich.  538,  56  N. 
W.  1;  Caldwell  v.  HaU,  00  Miss.  330;  Plow 
Co.  V.  Porter,  82  Mo.  23;  Knight  v.  Worsted 
Co.,  2  Cush.  283. 
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It  being  apparent  that,  upon  the  admitted 
facts,  the  title  was  In  the  plaintiffs,  and  up- 
on the  admitted  law,  as  above  shown,  that 
the  court  liad  a  right  to  direct  the  jury  tliat 
the  owner  of  the  title  must  bear  the  loss, 
unless  the  defendant  was  negligent,  or  the 
second  letter  showed  a  reason  to  the  con- 
trary, many  of  the  questions  raised  become 
unimportant.  We  thinic  the  letter  In  ques- 
tion did  not  show  a  purchase,  or  an  uncondi- 
tional and  unquallfled  promise  to  return  the 
stones;  and.  In  our  opinion,  the  circuit  Judge 
was  right  in  saying  that  the  defendant  was 
called  upon  to  exercise  ordinary  care  and 
diligence,  as  the  bailment  was  one  for  the 
mutual  advantage  of  the  parties.  There  is 
niiieh  conflict  in  the  books  upon  the  sultject 
of  the  burden  of  proof  in  actions  arising 
u|K>n  the  loss  or  destruction  of  propei'ty 
while  In  the  hands  of  the  l)allee.  Tne  jury 
was  Instructed  that  "tiie  burden  of  proof  is 
upon  the  piaintilfs.  O.  U.  Knights  &  Co.,  to 
show  that  it  did  not,  and  thus,  by  the  pre- 
ponderance of  evidence,  to  show  that  he 
was  lacking  in  that  ordinary  degree  of  care 
that  I  have  mentioned." 

Ui>on  this  record,  the  defendant  has  estatj- 
lisbed  the  fact  and  circumstances  of  the 
theft,  without  contradiction.  There  Is  no 
presumption  of  negligence  from  the  mere 
fact  of  the  loss  or  theft,  and  while  there  is 
much  reason  for  the  rule,  adlicred  to  in  many 
states,  that  the  defendant  has  the  burden 
of  proving  the  fact  of  loss,  it  does  not  nec- 
essarily follow  that  a  presumption  of  negli- 
gence arises;  and.  If  the  facts  shown  In  con- 
nection therewith  do  not  fail  to  excuse,  the 
onus  is  on  the  plaintitrs  to  shake  defendant's 
exculpation.  This  does  not  deny  the  prop- 
osition that  when  the  bailment  is  proved, 
and  a  refusal  to  deliver  is  established,  the 
plnlutiflf  has  made  out  a  prima  facie  case, 
and  the  inference  of  wrong  by  the  defendant 
follows,  or  that  it  Is  then  for  the  defendant 
to  explain  the  loss  and  exonerate  himself, 
which  he  may  do  by  showing  circumstan- 
ces which  prima  facie  excuse  the  failure  to 
deliver.  To  this  extent,  and  in  this  sense, 
a  burden  rests  upon  the  defendant;  but,  if 
this  question  of  fact  becomes  a  disputed  one, 
the  evidence  of  the  plaintiff  must  preponder- 
ate, and  if  the  language  of  the  charge,  view- 
ed abstractly,  extends  further,  it  cannot  be 
said  to  have  prejudiced  the  plaintiff,  under 
the  established  facts,  the  disputed  question 
in  this  connection  being  whether  or  not  the 
care  exercised  was  equal  to  that  to  be  ex- 
pected from  ordinarily  prudent  persons  un- 
der similar  conditions  and  circumstances. 
See  Schouler,  Bailm.  {  23,  and  a  discussion 
of  this  subject.  It  remains  to  add  that  we 
think  the  defense  was  allowable  under  the 
plea  of  the  general  issue,  being  a  complete 
answer  to  the  claim  of  the  conversion.  As 
it  Is  not  In  our  province  to  pass  upon  the 
(ilsputed  questions  of  fact,  we  cannot  dis- 
turb the  verdict  The  judgment  is  affirmed. 
The  other  Justices  concurred. 


BOCGHTON    V.   FRANCIS. 
(Supreme  Court  of  Michigan.     Dec.  1,  1886.) 

CONTKACTS  OF    DSCBOKST— lMPT,Iltl>   AORRBMEMT— 
BXPKBSS  AnHKBMBXT  CoVEHIZtO  BaMB 

Hubjbct-Uattbk. 

Plnintifr  filed  a  cinim  against  the  estate  of 
her  fatbeHn-law,  which  inchuled  items  for 
bonrd,  fur  waahing,  and  for  room,  liglit,  fuel, 
niid  nttendnnce.  It  appeared  that  the  deceased 
had  lived  with  hia  son,  plaiiitllT'R  hunhand,  as  a 
memlH>r  of  tiie  family,  for  several  years,  pay- 
ing, by  agreement,  three  dollars  per  week  lioanl. 
There  was  no  evidem-e  of  any  agreement  to 
umke  any  other  or  further  p:i.vmeiits.  llrJd 
that,  in  view  of  the  express  agreement  to  pay 
lionrd,  an  agreement  to  pay  a  fiirtlier  amount 
for  washing,  rooms,  etc.,  could  nut  l>e  implied. 

Error  to  circuit  court.  Bay  county;  An- 
drew C.  Maxwell,  Judge. 

Action  by  Mary  B.  Boughton  agnlnst 
George  H.  Francis,  administrator  of  the  es- 
tate of  Darius  Boughton,  deceased.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.     Keversed. 

H.  H.  and  O.  H.  Batch,  for  appelianL 
Geurge  P.  Cobb  and  U  G.  WlUcox,  for  ap- 
pellee. 

GRANT,  J.  The  claimant  was  the  dangh- 
ter-In-law  of  the  deceased,  whose  wife  died 
in  September,  1880.  After  her  death  he  lived 
with  his  son,  John  C.  Boughton,  the  husband 
of  claimant  The  deceased  was  possessed  of 
some  means,  and  he  paid  his  son  three  dol- 
lars per  week  for  board.  John  C.  Boughton 
died  in  June,  1S04,  and  Djirlus  died  six 
weeks  thereafter.  The  claim  presented 
against  the  estate  was  as  follows: 

Board  of  Darina  Boughton  from  May  14, 
1»H.  to  Juue  2li,  18U4,  at  $3  per  week  $       18 

Wnaliing  for  said  Darius  Bonehton  from 
Sept  U.  188G,  to  June  20,  ISiH,  at  $.50 
per  week    203 

Ronms,  extra  lights,  fuel,  and  attend- 
auce  furnished  nnid  Darius  Boughton 
from  Sept  6,  1880,  to  June  20,  lt»4. .     1,218 

The  case  was  submitted  to  the  jury  upon 
the  theory  that  there  was  testimony  from 
which  a  contract  to  pay  might  be  implied, 
and  a  verdict  and  judgment  were  rendered 
for  the  claimant  The  Item  for  board  is  con- 
ceded, but  It  is  insisted  that  there  Is  no  tes- 
timony upon  which  to  base  an  Implied  con- 
tract to  pay  for  the  other  items.  The  de- 
ceased lived  with  bis  son  and  daughter  as  a 
member  of  the  family,  and  was  treated  as 
such.  There  is  nothing,  aside  from  the  pay- 
ment of  board,  to  indicate  that  there  ex- 
isted any  other  relation.  The  agreement  to 
pay  so  much  a  week  for  "board"  excluded 
any  implication  to  pay  for  any  other  services 
which  naturally  come  within  that  term. 
There  is  no  testimony  to  indicate  that  a 
word  was  ever  said  to  the  deceased  by  hi.s 
son  or  the  claimant  that  he  was  expected  to 
pay  anything  more  than  the  stipulated  week- 
ly amount.  No  contract  can  be  implied 
where  the  express  contract.  In  substance, 
covers  the  same  subject-matter.     Scbtirr   v. 
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Savignj.  85  Mlcb.  144,  48  N.  W.  547.  In  or- 
der to  bind  the  estate  of  tbe  deceased,  it  was 
Incninbent  upon  the  claimant  to  prove  that 
the  deceased  knew  that  Mrs.  BouKbton  In- 
tended to  charge  him  for  tbe  items  for  which 
she  now  claims,  and  that  be  hMiented  to  the 
arrauKement.  Mason  t.  Dunbar.  43  Mich. 
«n,  5  N.  W.  432.  Not  only  is  there  no  tes- 
timony to  show  tbe  existence  of  such  an  ar- 
tr.ugement,  but  the  claimant  hemelf  shows 
that  any  such  Intent  was  purposely  kept 
frum  bim.  She  testllied  that  something  was 
at  one  time  said  between  berwlf  and  her  hus- 
band about  her  makins  a  claim  ainilnst  the 
estate.  She  said:  "The  care  of  the  old  gen- 
tleuiaa  was  such  that  1  often  told  my  bus- 
baud  it  was  no  compensation,  and  my  hus- 
band said  'No.'  but  that  after  Knindpa  died 
he  wanted  a  claim  made.  My  husband  did 
not  want  to  hurt  gramliMi's  feelings.  Grand- 
pa did  not  realize  tbnt  be  was  a  care.  •  •  • 
My  huKband  said  that  he  did  not  want  to 
s))eak  about  it,  because  bis  father  would 
feel  hiut.  Tbe  old  gentleman  did  not  rml- 
be  that  be  was  a  care.  1  cannot  recollect 
that  anything  else  was  said  uitun  the  Bub- 
jec-t."  llie  mere  fact  that  a  father,  living 
with  bis  son.  contributed  someililng  out  of 
his  own  means  as  a  compensation  for  his 
support,  is  not  sufHctent  to  negative  tbe  ex- 
istence of  the  family  relation,  and  open  tbe 
door  to  speculation  as  to  whether  there  was 
an  agreement  to  pay  such  further  compensa- 
tion for  maintenance  as  a  Jury  might  think 
the  equities  of  tbe  case  Justified.  The  Judg- 
ment is  reversed,  and.  inasmuch  as  no  dif- 
ferent state  of  aCTairs  can  be  shown  to  exist 
upon  a  new  trial,  none  will  be  ordered. 
Judgment  will  be  entered  in  this  court  for 
the  amount  of  the  Iioard,  $18,  and  interest. 
Tbe  estate  will  recover  the  costs  of  both 
courts. 

MOORE,  J.,  did  not  alt     Tbe  other  Jus- 
tices concurred. 


TOWNSHIP  OF  GREENFIELD  et  al.  v. 

NORTON. 

(Snpreme  Conrt  of  Michigan.     Dec.  4,  1896.) 

BlOHWATS  —  B^rCHOACHMRMTS — E<)UITT    JCRI801C- 

Tio;f. 
Thongh  How.  Ann.  St.  |  6011.  confers  on 
the  court  of  chancery  power  "to  hear  nnd  de- 
termine hM  cnses  of  encroaohments  upon  the 
pnlilic  highways"  in  townships,  Tilinges,  and 
cities,  snrb  conrt  will  not,  in  the  absence  of 
(pt-cial  circnmHtancen,  assume  Jnrisfiictinn  of  an 
allt-ged  encroachment  on  a  township  highway, 
as  by  sections  1<S71-13TS  an  adequate  remedy 
at  law  is  provided  for  snch  cases. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery:  Wlllard  M.  Lillibrldge,  Judge. 

Bill  by  tbe  township  of  Greenfield  and  oth- 
ers against  Milton  G.  Norton.  There  was  a 
decree  for  defendant.  Oomplalnants  appeal. 
Affirmed. 

James  H.  Pound,  for  appellants. 


MOORE,  J.  Complainants  filed  a  bill  al- 
leging the  existence  of  a  public  highway 
through  tbe  township  of  Greentleld  known  as 
the  "Grand  Uiver  Road,"  which  road  Is 
described  as  having  been  in  existence  more 
than  35  years.  The  bill  states  that  it  was 
100  feet  wide,  and  was  one  of  the  most  im- 
portant public  roads  In  tbe  township.  It 
avers  that  defendant  has  erected  and  now 
"maintains  in  said  public  highway  a  pur- 
presture  in  the  shape  of  a  public  bam,"  that 
said  bam  occupies  a  portion  of  said  high- 
way, and  that  defendant's  use  of  said  road, 
which  Is  greatly  traveled.  Is  unlawftil.  It 
also  states  that  the  highway  connnlsslnner 
served  a  written  notice  upon  the  defendant 
to  remove  the  barn,  and  tbnt  be  declined 
to  do  so,  and  he  claimed  be  bad  some  right 
to  the  l.ind.  Tbe  bill  prayed  for  a  decree 
retiulring  tbe  defendant  to  remove  tbe  barn, 
and  for  a  perpetual  injunction  to  restrain 
tbe  replacing  of  any  obstructions  In  s.iid 
rond  ui)on  defendant's  part.  Tbe  defendant 
Interposed  a  general  demurrer  to  tbe  bllL 
A  decree  was  entered  dismissing  tbe  bill 
of  complaint,  from  wblcb  decree  tbe  com- 
plainant appeals. 

We  are  not  favored  with  a  brief  from  the 
defendant,  so  that  we  do  not  know  what  his 
contention  Is.  The  complainants  Insist  that 
they  have  a  right  to  maintain  this  blU  under 
How.  Ann.  St.  I  (Kill,  which  reads:  "Said 
circuit  courts  In  cuancery  shall  also  have 
Jurisdiction  and  authority  to  hear  and  de- 
termine all  cases  of  encroachments  upon  the 
public  highways,  streets  and  public  alleys  In 
organized  townships,  incorporated  villages 
and  cities  in  this  state.  Such  suits  may  be 
Instituted  In  the  corporate  name  of  such 
townships,  villages  and  cities."  Five  days 
after  the  section  Just  quoted  became  a  law, 
tbe  legislature  passed  tbe  highway  act  of 
1881,  which  did  not  effect  cities  and  villages, 
but  provided  very  fully  tor  highways  in 
townships,  and  provided  remedies  for  en- 
croachments whore  none  haa  existed  before. 
The  act  of  June  8th  did  not  In  terms  repeal 
the  act  of  June  3d.  and  it  is  insisted  here 
that  It  did  not  repeal  It  by  Implication.  Uow. 
Ann.  St  {  1371-1378,  treats  In  detail  of  ob- 
structions to  highways,  and  of  encroach- 
ments thereon;  of  tbe  notices  that  shall  be 
given  In  cases  of  obstruction;  and  bow  ac- 
tions shall  be  brought.  It  provides  for  serv- 
ice of  process,  and  gives  the  right  of  trial  by 
Jury  when  demanded,  and  the  right  to  an 
appeal  to  the  circuit  court  and  a  right  of 
trial  by  Jury  there.  It  also  provides  that 
the  encroachment  may  be  removed  by  tbe 
commissioner  within  10  days  after  final  Judg- 
ment. These  two  statutes  were  construed  by 
Justice  Campbell  in  the  case  of  Township 
of  I.«banon  v.  Burcb,  78  Mich.  611,  44  N. 
W.  149.  In  that  case,  after  reciting  tbe  va- 
rious provisions  of  the  statute,  the  learned 
Justice  said,  "This  furnishes  complete  and 
specific  relief.  In  connection  with  trial  by 
Jury,  to  which  the  landowner  Is  constitution- 
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ally  entitled,  and  leaves  no  occasion  for  re- 
aort  to  equity,  unlcsa  under  some  posslblj' 
peculiar  clrcumBtances,  whlcb  cannot  gener- 
ally exist."  Continuing  tbe  discBSslon,  he 
said:  "Under  tbe  highway  lair,  no  township 
officer,  accept  the  commissioner,  has  any 
right  to  meddle  with  highway  matters.  Ula 
dtity  Is,  when  he  thinks  a  road  encroached  up- 
on, to  satisfy  himself  In  some  responsible 
way,  which  will  bear  the  test  of  a  lawsuit, 
where  the  highway  line*  are,  and  how  they 
are  encroached  upon.  •  •  •  The  bill  and 
proceedings  In  this  case  are  entirely  repug- 
«ant  to  the  rules  which  have  always  been 
observed  in  regard  to  jurisdiction  and  pro- 
cedure. In  the  first  place,  there  Is  not  only 
an  adequate  remedy  at  law,  bat  one  devised 
for  the  very  purpose,  and  made  obligatory  in 
terms,  and  better  adapted  to  do  Justice; 
*  *  *  and  In  this  conneetioa  it  should  be 
noted  that,  by  the  settled  practice  In  Bhig- 
land  and  here,  a  bill  cannot  be  Hied  to  take 
Into  a  court  of  chancery  Jurisdiction  over  a 
controversy  of  a  legal  nature,  without  a  veri- 
fication of  such  facts  as  show  its  propriety." 
Applying  the  language  of  this  able  Jurist  to 
the  case  under  consideration,  it  seems  to  be 
clearly  shown  that  the  bill  of  complaint  was 
properly  dismissed.  The  complainants  have 
an  adequate  remedy  at  law,  and  no  facts 
are  stated  in  the  bill  indicating  the  necessity 
of  the  court  of  equity  talcing  Jurisdiction. 
Tbe  decree  of  tbe  court  below  la  aUlrmed. 
Tbe  other  Justices  concurred. 


NOLAN  T.  SWIFT  et  al. 
(Supreme  Court  of  Michigan.  Dec.  4,  189C.) 
Bkoesrs — Right  to  Commission— Evidincb. 
Evidence  that  defendant,  knowing  that 
plaintiff  WB8  trying  to  malie  a  sale  of  defend- 
ant's land  after  the  expiration  of  plaintiff's  op- 
tion, wrote  to  him  that,  nnless  he  consummated 
a  sale  of  the  land  within  a  certain  time,  all  ob- 
ligations on  defendant's  part  with  him  for  a 
sale  of  the  land  would  Cease,  and  that  plaintiff 
tecared  a  purchsser,  with  whom  defendant  con- 
summated a  sale,  sufficiently  shows  an  agree- 
ment on  defendant's  part  to  pay  plaintiff  for 
securing  the  purchaser. 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam L.  Carpenter,  Judge. 

Action  by  John  E.  Nolan  against  Edward 
T.  Swift  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
flrtued. 

Gray  &  Gray  (John  D.  Conely,  of  counsel), 
lor  appellants.  T.  E.  Tarsney  and  W.  W. 
Wicker,  for  appellee. 

HOOKER,  J.  Fisher  and  Seligman  owned 
certain  city  lots  In  common,  adjoining  otJier 
real  estate  owned  by  Fisher  In  the  city  of 
Detroit;  and  Fisher  gave  to  the  plaintiff,  No- 
lan, an  option  to  purchase  his  interest  In  both 
for  54.50,000,  for  the  period  of  30  days.  This 
writing  is  alleged  to  have  been  made  on  De- 
cember 8,  1801,  and  on  January  9,   1S!K>,  it 


was  extended  In  wilting  until  February  1, 
1S82.  There  la  nothing  to  abow  that  it  was 
extended  kuigei,  unless  It  be  a  letter  from 
Gray,  Fisher's  son-in-law,  written  by  Fisher's 
direction  and  dictation  on  Febmaiy  6tb.  It 
is  as  follows:  "February  5th,  1882.  Jno.  B. 
Nolaa,  El.  Saginaw— Dear  Sli:  I  am  requested 
hj  Mr.  A.  O.  Flsbcr  to  notify  you  that  unless 
a  sale  of  bis  entire  Interest  or  dlvlsk«  Is 
made,  with  Mr.  J.  Seligman  or  others,  be- 
fore Saturday  night,  6th  hut,  all  obllgaUou 
on  his  part,  or  CKtenaion  of  option  with  you 
for  sale  of  the  property  (his  interest  in  Fisber 
Block  and  adjoining  profierty),  will  cease. 
Chas.  B.  Gray."  On  February  5th,  being 
the  same  day  that  this  letter  was  written, 
Nolan,  who  had  beea  Cor  several  days  en- 
deavoring to  persuade  Seligman  to  agree  ou 
a  division  and  purchase  of  the  property,  suc- 
ceeded in  obtaining  a  promise — presumably 
oral— from  Seligman  that  he  would  take  Fish- 
er's individual  property  and  a  portion  of  that 
held  in  common,  giving  to  Fisher  the  remain- 
der of  the  property  held  in  common,  and  $100.- 
(XK).  Nolan  thereupon  went  to  Detroit,  and 
on  Monday  following  (being  the  8th  of  Feb- 
ruary) Seligman  followed,  and  had  an  inter- 
view with  Mr.  Gray,  who  is  shown  to  have 
been  the  authorlaed  representative  of  Fisher, 
In  the  presence  of  Nolan  and  others  and  one 
Doyle,  who  was  present  in  the  hiterest  of  Se- 
ligman. Mr.  Gray  then  and  there  said  that 
the  price  was  $125,000,  Instead  of  $100,000; 
and  Doyle  testifled  that  Seligman  said  that  he 
would  not  pay  It,  and  the  deal  ended  then 
and  there,  and  that  the  next  day  he  (Doyle) 
went  to  the  house  of  Fisher,  who  was  sk-k, 
and,  after  working  all  day  with  him,  pre- 
vailed on  him  to  accept  $100,000,  and  the  deal 
was  closed  upon  the  terms  talked  at  Saginaw 
between  Seligman  and  Nolan.  This  action  is 
brought  by  Nolan  to  recover  a  commission  of 
2  per  cent,  on  the  amount  involved  In  the 
transaction  (that  being  the  usual  oommlssion 
charged  on  sales  of  real  estate  in  Detroit), 
and  be  received  a  Judgment  for  the  amount 
claimed.  The  case  is  before  us  on  error  as- 
signed upon  the  charge. 

Fisher  died  before  the  case  was  tried,  and 
the  plaintiff  gave  no  testimony  as  to  what 
occurred  between  them.  In  addition  to  the 
testimony  stated.  Gray  testified  that  he  knew 
at  the  time  he  wrote  the  letter  of  February 
5th  that  there  was  an  arrangement  between 
Nolan  and  Fisber.  and  that  what  Nolan  was 
dohig  be  was  doing  for  Fisher,  and  that  he 
was  negotiating  with  Seligman. 

The  charge  contained  the  following:  "Gen- 
tlemen of  the  Jury,  If  the  plaintiff  was  au- 
thorized by  the  defendants'  testator  to  pro- 
cure a  purchawn-  hi  Mr.  Seligman,  by  divid- 
ing this  land,  and  If,  before  that  authority 
was  revoked,  he  brouglit  about  a  division  sat« 
isfactory  to  Mr.  Fisher,  then  he  is  entitled  to 
be  compensated  for  what  his  services  were 
reasonably  worth.  Now,  we  have  no  evidence 
of  what  the  arrangement  between  Mr.  Nolan 
and  Mr.  Fisher  was.     So  far  as  the  writings 
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wen!  concerned,  tbot  erplred  on  the  lit  of 
February.  They  do  net  oontnd  this  tmnne- 
tian.  Was  tbere  'am  airaugement  made  be- 
tween them  which  continiKd  after  the  1st  of 
Febmaxy.  and  waa  it  in  «xiBtenee  on  the  9th 
day  of  Febraary}  The  only  eTidemce  that 
there  existed  any  mcfa  aimngemsnt  ia-'Con- 
tained  in  tUa  letter  of  February  Stli,  tite 
terms  of  wtoleh  aK  cnOrely  tanilllax  to  |toa. 
I  will  read  that  letter  to  yon,  beeanse  tt  la 
the  only  eridence  oT  tbe-  eKistenoe  at  any 
agreement  between  them  after  tturt  date,— 
the  iBt  of  February.  It  -is  dated  Febmary  i, 
18D2:  'John  E.  Kolan,  Bsq.,  EMt  Saginaw— 
Dear  Sir:  3  am  requeated  by  A.  C.  Fiaher  tD 
notify  you  tli&t  unless  a  sale  af  hia  •entire  In- 
terest or  divialon  la  made,  with  J.  Stilc- 
man  or  oOters,  before  Saturday  night,  tbe  Wb 
last.,  aU  oMigntlona  on  liie'  paoA  <or  extenalon 
of  option  with  you  for  sole  df  tbe  property 
(bie  interest  in  Fielier  BkxA:  and  afljirtnine 
pnqperty)  will  cease.  Very  truly  yours, 
Cliarlee  B.  Gray.'  Now,  I -say  to  yan  that  tbe 
only  -evMenoe  in  this  case  of  any  asrangMnent 
lietw«en  these  partiee  'exiate  in  tbat  letter, 
booanse  i(r.  Noian  camiot  testify,  and  doea 
not  aasuuie  to  testify,  to  'any  ammgemeBt,  hla 
mouth  being  stopped  by  tbe  atatnte.  Mr. 
Fisber  <>annet  teel^,  iMcauae,  of  ooui«e,  'be 
is  not  here.  Now,  was  tbeve  «uGh  an  arrange- 
meotf  That  is  for  'yon  to  say.  It  Is  4or  you 
to  say  'What  Inference  is  to  be  drawn  from 
this  letter.  If  tbene  was  no  armngement,  or 
if  that  amngemfint  «Bded  on  the  6th  -of  >Fsb- 
mary,  1882,  there  coitld  be  no  reooviery.  Bo 
that  yon  must  find,  in  order  to  render  a  -ver- 
dict for  t^e  plataitMf,  that  tbere. -was  an  mt- 
tangemeirt  after  the  1st  Of  Febmaiy,  eoDtlaii- 
ing  wp  to  tbe  ttmettals  deal  wbb  eonrammated, 
whtc<h  the  testimony  shows  was  tbe  9th  -of 
FebnBT7.  tt  there  was  such  an  aminge- 
ment,  ymm  it  revofeed?  Tbe  testimony  is  tia- 
dispwled  tlwt  «n  tbe  Sth  oif  Februai?  tbis 
letter  'was  written  -and  matled,  but  I  diarge 
yon  that  a  i>eva<wtIoit  would  not  be  >conctai- 
sive  unless  this  letter,  m  knoiwledge  at  this 
letter,  or  knowledge  of  tbe  i<evacation,  in  'Some 
way  imached  Mr.  TMlan  beltve  tfalB  deal  was 
made.  The  testiiBony  of  Mr.  Nolan  Is  ithect 
this  'letter  did  'not  Teach  him  nntfi  Thursday 
after  the  ideal  -was  consDnrmated,  on  IToesday. 
Tbe  bnportimt  qoeetion  in  tbis  case  for  you 
to  determine  la  whether,  on  Saturday  'night, 
Mr.  Koten  -was  bere  in  Detroit,  and  bad  tbis 
interview  with  Mr.  Gray,  and  Mr.  Gray  told 
him  the  contents  of  tbis  letter,  and  showed 
him  the  letter  in  the  letter  book.  Mr.  Gray 
testifies  be  did  do  that,  and  Mr.  Nolan  testi- 
fied that  he  did  -not  do  that  Now,  if,  on  tisit 
occaidon  Mr.  Nidan  was  notified  of  the  reroca- 
tlon  of  his  authority,  be  cannot  recover  In  this 
ease,  because,  in  my  Judgment,  the  arrange- 
ment which  existed  (assuming  an  arrangement 
to  coJst)  was  one  which  Mr.  Fisher  migtat 
hare  terminated  at  any  time.  I  do  not  agree 
with  oounecl  that  it  was  an  arrangement 
wlilcb  could  not  be  terminated  except  by  a 
reasonable  notice.  I  cbacge  yon,  as  a  matter 
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of  law,  that  it  was  an  arrangement  which 
might  be  terminated  al  will.  EUther  party 
might  termiaate  it  as  be  dioee.  If,  there- 
fore, cm  the  morning  «f  the  6th  of  February, 
Mr.  >IolaB  was  notified  of  tbe  termination  of 
bis  authority,  be  oannot  receiver  in  this  csosc. 
That,  really,  as  oonnael  taave  argued  to  you 
en  both  aides,  la  tbe  vital  QBestion  submitted 
to  yon.  If  you  find,  however,  that  Mr.  No- 
laaa  bad  an  authority  to  prociue  a  puKhaser, 
ojkI  tbat  be  never  had  any  notice  at  the  revo- 
cation of  It  .until  after  the  deal  'was  made,  on 
the  &tfa  ef  I<>ebraary,  then  yonr  verdict  should 
be  for  him;  bait  If,  on  tbe  other  hand,  you 
find  either  that  he  bad  no  authority,  or  tbat 
tbe  authority  was  revoked  by  notice  which 
be  Deceived  on  tbe  morning  of  tbe  0th,  then 
your  verdlot  mast  be  lor  tbe  defendant" 

The  effect  of  titia  tastruotion  was  tbat  Mr. 
Nolan  might  reoover  if  tbe  jury  should  find 
that  an  axrancemewt  for  Nolan's  services  ex- 
isted after  i^ebinunir  Ist,  and  up  to  and  in- 
cluding the  ttane  -when  the  deal  was  con- 
summated, and  that  Notan's  authority  to  act 
ivas  not  terminated  by  Uray's  letter,  imieBS 
it  'was  broneht  to  bis  aotioe,  and  tliat  tbe 
only  evidence  that  tbene  was  any  arrange- 
ment at  all  was  contained  in  tbe  letter.  Un- 
der this  ofaarge,  we  must  conclude  that  the 
)arj  fonnd  that  tbe  writings  did  sot  warrant 
a  Terdlot  boaed  upon  the  option,  tbat  plain- 
tiff had  -no  knowledge  of  tbe  contents  of  tbe 
letter,  and  liiat  some  f4J>er  arrangement  tban 
the  ogBtlon  «Ki8ted  pre'vlons  to  and  on  D'eb- 
mary  6th,— presumably,  an  oral  understand- 
ing tbat  Nidan  sbooild  oonttnae  bis  efforts  to 
effectuate  a  trade  ar  sale  to  tSeligman;  and, 
if  the  cireDmstanoes  proved  'WAtrant  tbe  In- 
ferance  of  such  an  understanotng.  tbe  law 
will  bnpfy  a  promise  to  pay  for  sneta  services 
their  rgaaonalfle  vadne.  In  Beach  on  Uon- 
tracts  -we  find  this  snbjleot  disouosad.  The 
teamed  author  says:  '"Tbe  term  implied  con- 
tract' is  generally  used  ito  deoowte  a  promise 
'Which  tiie  law,  from  tbe  existence  of  certain 
facts,  presumes  tbat  e  partj^  tias  made.  An 
In^lled  contract  la  where  tbe  intention  of 
the  parties  may  be  gathered  from  their  acts 
and  from  surrounding  circumstanees,  as  dis- 
tinguished from  an  express  contraiit,  wbei'c 
m.  party  srtipulafeeB  'In  direct  terms,  T«rbaliy 
or  .In  'writing.  -I mipllea  contracts,  tt  taas  been 
said,  are  such  as  reason  and  Justice  dictate, 
and  which  tiie  law  presumes  tbat  «Yery  man 
-has  contracted  to  perform,  and,  opon  this 
presumption,  jnakes  blm  answerable  to  such 
persons  as  snSer  by  bis  nonperformance. 
But  all  true  contracts  gro^  out  of  tbe  inten- 
tions at  the  parties  to  transactions,  and  an> 
dictated  only  by  ttietr  mntnal  and  accordant 
wills.  When  this  intention  is  'expressed,  the 
contract  is  called  'sn  'exprass  one.'  When  it 
is  not  expressed,  it  may  toe  inferred.  Implied. 
or  presumed  from  circumstances  as  really 
existing,  and  then  the  contract  thns  ascer- 
tained is  called  an  implied  one.'  Both  ex- 
press and  implied  contracts  nre  rounded  up- 
on tbe  actual  agreements  of  the  parties,  the 
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only  distinction  being  in  the  character  of 
the  evidence  by  which  the  contract  Is  proved. 
An  express  contract  Is  proved  by  an  actual 
agreement;  an  Implied  contract,  by  circum- 
stances and  the  general  course  of  dealing 
between  the  parties.  *A  great  mass  of  hu- 
man transactions  depends  apon  Implied  con- 
tracts,—upon  contracts  which  are  not  writ- 
ten, but  which  grow  out  of  the  acts  of  the 
parties.  In  siich  cases  the  parties  are  sup- 
posed to  have  made  those  stipulations  which, 
as  honest,  fair,  and  Just  men,  they  ought  to 
have  made.'  Marshall,  C.  J.,  In  Ugden  v. 
Saunders,  12  Wheat.  213.  341."  Again  Mr. 
Beach  states  that:  "Wlicre  one  person  ren- 
ders services  for  another,  which  are  known 
to  and  accepted  by  him,  the  law  ordinarily 
Implies  a  promise  to  pay  therefor."  Bench. 
Cont.  S  042.  Again,  In  section  050,  the  follow- 
ing language  is  used:  "Where  there  Is  no  re- 
lationship between  the  parties  and  one  ac- 
cepts and  retains  the  benetlcial  results  of 
another's  services,  which  he  had  no  reason 
to  suppose  were  gratuitous,  and  which  he 
could  or  not  accept  at  bis  option,  the  law 
will  imply  a  previous  request  for  the  services, 
and  a  promise  to  pay  wlint  they  were  rea- 
sonably worth."  See  authorities  cited  in 
note.  In  1  Add.  Cont.  23.  the  author  says: 
•The  Intention  of  the  parties  to  any  par- 
ticular transaction  may  be  gathered  from 
their  acts  and  deeds,  -in  connection  with  the 
surrounding  circumstances,  as  well  as  from 
their  words;  and  the  law  therefore  Implies, 
from  the  silent  language  of  men's  conduct 
and  actions,  contracts  and  promises  as  forci- 
ble and  binding  as  those  that  are  made  by 
express  words,  or  through  the  medium  of 
written  memorials." 

While  we  must  admit  the  correctness  of 
the  contention  that,  if  the  only  evidence  of 
the  arrangement  was  to  be  found  in  the  let- 
ter, the  circuit  Judge  should  have  construed 
It,  this  contention  loses  Its  force,  because 
the  Judge  was  In  error  hi  so  stating.  The 
contract  which  tbe  plalntirr  was  contending 
for  was  not  one  which,  like  the  option,  was 
to  give  him,  or  any  one  else,  a  right  to  pur- 
chase, and  which,  therefore,  was  void  unless 
In  writing.  It  was  one  which  called  for  the 
plaintitTs  services  In  flndlng  a  purchaser  on 
satisfactory  terms,  and,  if  made,  was  per- 
formed when  such  purchaser  was  round  and 
the  premises  were  conveyed.  The  option  ex- 
pired, according  to  its  terms,  on  February 
Ist.  Not  only  does  the  testimony  fail  to 
show  that  It  was  extended,  but  Mr.  Gray  tes- 
tified that  he  knew  of  negotiations  for  a  di- 
vision subsequent  to  that  time,  under  an  ar- 
rangement between  Fisher  and  Nolan.  The 
letter  is  not  limited  to  the  option,  but  was 
evidently  intended  to  cover  ail  arrangements. 
Nolan  brought  Sellgman  to  Detroit  to  effect 
the  deal  which  was  llnally  consummated, 
and  Uray  had  an  interview  with  him  and 
Nolan  about  It,  at  which  time  he  refused  to 
accept  the  sum  of  910U,U00  as  a  basts  for  a 
trade.    Be  says  he  then  and  there  declared  i 


tbe  deal  off,  but  tbe  matter  was  followed  up 
with  Fisher,  and  the  trade  was  consummat- 
ed. These  facts  are  uncontradicted,  and 
were  sutflclent  to  warrant  an  instruction  that 
Fisher  and  Nolan  had  an  understanding  that 
Nolan  should  bring  about  a  deal  with  Seiig- 
man,  for  which  he  should  receive  compensa- 
tion, and  therefore  the  instruction  appears 
to  have  been  harmless  error.  Tbe  fact  that, 
after  the  termination  of  the  written  contract 
or  option,  Nolan  was  still  trying  to  elTect 
a  deal  with  Seligman,  Is  shown  by  tbe  tes- 
timony of  Uray,  and  by  the  letter  dictated 
by  Flsber,  who  was  willing  to  extend  the 
time  until  February  0th,  or,  as  counsel  would 
say,  desired  to  place  a  limit  upon  or  show 
that  he  wished  to  place  the  matter  beyond 
controversy.  Whether  the  contract  Is  to  be 
considered  terminated  by  tbe  lettar  might 
depend  upon  two  things,  viz.:  (1)  Whether 
It  could  be  terminated  without  actual  notice 
to  Nolan.  (2)  Whether  the  conduct  of  tbe 
parties  after  the  letter  was  written  did  not 
luauirest  an  Intention  to  recognize  and  ac- 
cept the  benefit  of  the  labors  of  Nolan  under 
It.  notwithstanding  the  writing  of  the  letter. 
The  court  Instructed  the  Jury  that  the  con- 
tract could  not  be  terminated  without  actual 
notice,  and  this  is-  alleged  to  have  been  er- 
roneous. We  must  bear  In  mind  that  this 
question  does  not  Involve  the  validity  or  In- 
valldlty,  or,  more  accurately  speaking,  per- 
haps, tbe  binding  force  upon  the  principal  of 
some  act  or  conveyance  done  or  made.  In  the 
representative  capacity  of  agent,  by  Nolan. 
There  is  nothing  to  indicate  that  any  one 
supposed  that  Nolan  had  made  a  contract 
with  iSeligman  which  bound  Fisher.  Wbat 
Is  claimed  is  that  he  produced  a  purchaser 
satisfactory  to  Fisher,  under  a  contract 
which  could,  at  the  most,  be  terminated  by 
notice.  We  think  there  is  a  radical  dltfer- 
ence  between  the  termination  of  an  agency 
and  a  contract  and  that  a  contract  might  be 
made  that  would  not  be  terminated  wltbout 
notice,  though  an  agency  that  might  be  In- 
volved therein  might  be.  Clark,  Cont.  |  mo. 
This  being  bo,  this  record  shows  (1)  that  tbe 
Jury  found  that  a  contract  was  made;  ('Jf 
that  It  was  not  terminated  by  the  letter;  (3) 
that  plalntlir  produced  a  purchaser,  which 
Fisher  accepted.  We  think  these  facts  Jus- 
tify the  verdict,  and  the  Judgment  Is  there- 
fore attirmed.   The  other  Justices  concurred. 


GILLILAN  et  al.  v.  MURPHY  et  aL 
(Supreme  Court  of  Nebraska.    Dec.  2,  1886.) 

jDDOIIBirT — COLLATKKAI.  ATTACK— BkBVIOK  OV 

Summons. 
In  a  collBternl  proceeding,  by  which  ia  at- 
tacked a  deficiency  judgment,  as  having  been 
entered  without  notice  of  the  pendency  of  the 
motion  therefor,  evidence  cannot  be  considered 
which.  In  its  nature,  U  merely  contradictory 
of  siitisfactory  proof  of  service  Bubniittod  to  the 
court  by  which  the  deficiency  Judgment   was 
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Appeal  from  district  conrt,  Lancaster  coun- 
ty; Strode,  Judge. 

Action  by  John  J.  GlUllan  and  Aldridge  D. 
Kitchen  against  Sydney  V.  Murphy  and  Sam 
McClay.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

W.  B.  Conistock  and  John  P.  Maule,  for 
appellants.    Daniel  F.  Ossood,  for  appellees. 

RTAN,  C.  Mary  J.  Canfleld  executed  two 
notes  to  A.  D.  Kitchen  and  John  J.  GiUilan. 
By  indoi-seiueut  In  blank.  Kitchen  and  Ullli- 
Inn  transferred  these  notes  to  Sydney  V.  Mur- 
phy. In  a  proceed  lug  for  the  foreclosure  of  a 
mortgage  securing  said  notes,  the  Indorsers.  as 
such,  wore  made  defendants  in  the  district 
court  of  Lancaster  county,  lliore  was  a  de- 
cree, which  by  Mary  J.  Canfleld  was  stayed, 
confonunMy  to  the  piorisioiis  of  section  4TTb 
of  the  Code  of  Civil  Procedure.  After  the 
expiration  of  the  period  of  stay  there  was  a 
sale  of  the  inungnged  premises,  followed  by 
a  deHciency  Judgment  against  Kitchen  and 
tiilUlan  and  Mary  J-  Canfleld  for  the  amount 
of  the  balance  owing  to  Murphy.  For  the  cot 
kH-(iuu  uf  this  deficleDCJ-  Judgment  an  execu- 
tion was  issued  and  placed  In  the  bands  of 
the  sheriff  of  Ijiucaster  county.  As  sole 
plnlntlfTs  GlUllnn  and  Kitchen  beg.in  this  ac- 
tion. In  which  Murphy  and  Sheriff  McCIny 
were  made  defendants.  Its  object  Is,  per- 
bnis.  most  accurately  stated  by  quoting  the 
prayer  of  the  petition,  which  was  In  this  Ian- 
giwge:  'The  plaintiffs  therefore  pray  that 
said  defendants  be  enjoined  from  levying  said 
execution  upon  the  property  of  the  plaintiffs, 
or  from  In  any  way  acting  upon  the  same, 
and  that,  npon  the  flnal  hearing  of  tills  cast>, 
said  Judgment  may  be  set  aside  and  held  for 
naught,  and  for  such  other  and  further  re- 
lief as  equity  may  require."  If  this  prayer 
bad  been  granted,  the  deficiency  Judgment 
would  bare  been.  In  effect,  vacated,  as  well 
against  Mary  J.  Canfleld  as  agalust  Glllilan 
and  Kitchen.  It  Is  probable  that  the  fact 
tliat  Mary  J.  Canfleld  bad  availed  herself  of 
the  benefit  of  a  stay  Influenced  the  action  of 
counsel  In  omitting  to  make  her  a  party  plain- 
tiff. Whatever  may  be  the  reason  for  this 
omission.  It  Is  clear  that  It  must  operate  to 
pivrent  an  Inquiry  Into  the  merits  of  the 
original  decree.  The  alleged  errors  In  the 
renilition  of  a  deficiency  Judgment  cannot  be 
reviewed  In  this,  a  purely  collateral,  proceed- 
ing, and  this  observation  Is  applicable  to  that 
with  wfaicb  It  is  sought  to  affect  the  original 
decree.  This  leaves  but  a  question  of  fact 
for  our  consideration,  and  that  Is  as  to 
whether  or  not  notice  of  the  pendency  of  the 
motion  for  a  deficiency  Judgment  was  served 
on  Mr.  Glllilan  and  Mr.  Ivltcben.  In  pre- 
senting this  question,  counsel  on  both  sides 
comment  on  the  evidence  elicited  In  this 
case  as  though  that  alone  should  govern.  It 
Is,  po-baps,  unnecessary  to  repeat  that  by 
this  action  it  Is  sought  collaterally  to  ques- 
tion tbe  validity  of  the  deficiency  Judgment 


In  tbe  record  of  tbe  confirmation,  and  of  tbe 
entry  of  a  deficiency  Judgment,  we  find  that 
there  was  an  affidavit  of  service  of  tbe  no- 
tice of  the  i>endency  of  a  motion  for  a  defi- 
ciency Judgment  In  this  language:  "John  B. 
Cunningham,  being  by  me  first  duly  sworn, 
deposes  and  says  that  he  served  a  copy  of 
the  above  notice  to  A.  D.  Kitchen  and  J.  J. 
GtlliUin,  by  their  attorney,  John  P.  Maule, 
and  on  Mary  J.  Canfield  by  leaving  at  her 
usual  place  of  residence,  and  was  served  on 
each  and  all  of  the  parties  on  the  2Uth  day 
of  June,  1803."  This  was  such  proof  of 
service  as  Justified  the  district  court  in  act- 
ing on  the  motion  to  which  It  referred.  In 
this  collateral  proceeding  we  certainly  can- 
not Inquire  into  the  sufficiency  of  the  evi- 
dence to  sustain  the  Judgment  assailed. 
Kven  In  the  same  action,  the  sufficiency  of 
this  evidence  would  be  presumed  In  support 
of  the  ruling  of  the  court,  and  In  a  collateral 
action  this  presumption  Is  conclusive,  under 
tbe  circumstances  of  this  case.  The  Judg- 
ment of  the  district  court  Is  affirmed. 


NICHOLS  V.  STATE. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1806.) 

Imtoxicatinq  LiquoHs  —  Illboal  Sals  —  Ixdiot- 
WRVT — DisrixcxOprrNSRS— Rbxtsscs. 

1.  Under  the  provisions  of  section  ll,  c.  BO, 
Conip.  St.  1^05,  encli  net  of  selling  or  giving 
awny  nny  of  the  liquors  therein  nnmcsl.  with- 
out n  license  so  to  do,  conKtitntes  n  niisilemean- 
or,  pnnisiisble  by  flue  or  iniprUoumeiit. 

2.  In  pmm>cntion8  nndor  siiid  Rcction,  several 
distinrt  offenses  may  lie  chnrged  in  one  informa- 
tion or  indictment  In  different  coniits.  and  a 
soiiiirnte  sentence  should  he  liniioMed  for  each 
olfcnse  of  which  the  accused  has  been  convict- 
ed. 

3.  Whore  an  information  contains  difTerent 
cniintH,  «>>ieh  charging  tbe  dcfeudnnt  with  tbe 
siile  of  intoxiciiting  liquors  in  violation  of  sec- 
tion 11,  c.  mi,  Comp.  St.,  and  he  is  Yound  guilty 
uiiilor  sorrriii  counts,  the  pniiishnient  is  not  to 
be  npcn'Kiitnl,  so  aa  to  mnlie  a  single  or  entire 
punislinicnt  fur  nil  of  the  ofTeiiKeH,  but  a  sepa- 
rate sentence  is  to  be  impoised  for  each  convic- 
tiiin.  the  same  as  though  all  Rucb  offenses  were 
elinrgod  in  separate  inrnrmntiona,  and  at  differ- 
ent times,  j^lnte  v.  Clinuillor,  1  I'lic.  787,  31 
Kan.  2U1;  State  v.  Carljle,  7  Puc.  U23,  33  Kan. 
71(1. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Burt  county;  Kejr- 
sor.  Judge. 

John  Nichols  was  convicted  of  selling  In- 
toxicating  liquors,    and    brings   error.    Af-  - 
firmed. 

H.  Wade  QIUIs  and  C.  A.  Baldwin,  for 
plaintiff  In  error.  A.  S.  Churchill,  Atty. 
Gen.,  and  Geo.  A.  Day,  Dep.  Atty., Gen.,  for 
tbe  State. 

NOItVAL,  J.  This  was  a  prosecution  for 
selling  intoxicating  liquor  without  a  license. 
The  Information  contained  three  separate 
counts,  and,  upon  the  trial,  tbe  Jury  found 
tbe  defendant  guilty  as  charged  in  eacb 
count  and  the  court   Imposed  as  sentence 
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upon  the  accused  a  fine  of  $300  for  each  of- 
fense or  count  set  out  in  the  Information, 
and  to  pay  the  costs  of  prosecution.  The 
defendant  has  brought  the  record  to  this 
court  for  review. 

But  a  single  iK>lnt  is  relied  upon  for  re- 
versal, which  we  shall  now  consider,  viz. 
that  the  fines  assessed  exceed  the  limit  fixed 
by  law.  The  Information  was  framed  un- 
der section  11,  c  50,  Gomp.  St.  1805,  which 
declares  that  "all  persons  who  shall  sell,  or 
give  away,  upon  any  pretext,  malt,  spirltuons 
or  vinous  liquors,  or  any  intoxicating  drinlcs, 
without  having  first  complied  with  the  provi- 
sions of  this  act  and  obtained  a  license  as 
herein  set  forth,  shall  for  each  offense  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less 
that  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  or  be  imprisoned  not 
to  exceed  one  month  in  the  county  Jail,  and 
shall  be  liable  In  all  respects  to  the  public 
and  to  individuals,  the  same  as  ha  would 
have  been  had  he  given  bonds  and  obtaibed 
license  as  herein  provided,"  etc.  Tliis  court 
has  held,  and  we  think  rightly,  that  the  fore- 
going statute  malces  each  and  every  act  of 
selling  or  giving  away  of  any  of  the  liquors 
therein  named,  without  license  so  to  do,  a 
misdemeanor.  State  v.  Pischel,  16  Neb.  490, 
20  N.  W.  848,  and  21  N.  W.  4(58;  Smith  v. 
State,  82  Neb.  105,  48  N.  W.  823.  The  in- 
formation charges  the  defendant  with  the 
commission  of  three  several  and  distinct 
misdemeanors,  and,  the  offenses  being  of 
the  same  general  character,  they  were  prop- 
erly Joined  In  the  same  information.  Bur- 
reU  V.  State,  25  Neb.  581,  41  N.  W.  399;  Mar- 
tin V.  State,  SO  Neb.  507,  46  N.  W,  621.  It 
Is  the  settled  doctrine  in  this  state  that.  In 
prosecTrtlons  for  misdemeanors,  a  separate 
sentence  should  be  imposed  on  each  count 
of  the  information  or  indictment  ui>on  which 
the  accused  has  been  convicted.  Id.  And 
where  more  than  one  sentence  of  imprison- 
ment Is  passed,  the  Judgment  should  not  fix 
the  (lay  on  which  each  successive  term  of 
Imprisonment  should  begbi,  but  should  direct 
that  ear%  successive  term  should  commence 
at  the  expiration  of  the  one  imposed  by  the 
previous  sentpnce.  In  re  Walsh,  37  Neb.  454, 
55  N.  W.  1075. 

In  the  case  at  bar,  as  already  stated,  a 
separate  fine  of  $300  was  adjudged  against 
the  defendant  under  each  count  of  the  in- 
formation, which  was  less  than  the  maxi- 
mum sum  fixed  by  the  statute.  But  it  is 
argued  that  the  court  did  not  possess  the 
power,  under  the  law,  to  assess  a  fine  In 
this  case  aggregating  more  than  ?r>00.  That 
is  the  maximum  fine  that  can  be  imposed 
for  kny  violation  of  said  section  11,  and,  had 
the  defendant  been  convicted  of  but  a  single 
offense,  a  flue  In  excess  of  $500  could  not 
be  Inflicted.  He  was,  however,  charged  with, 
and  convicted  of,  three  distinct  crimes,  and 
the  court  could  properly  fine  him  for  each 
offense,  not  exceeding   the  maximam   sum 


prescribed  by  law,  to  wit,  $500.  The  aggre- 
gate amount  of  the  fines  is  not  limited  to 
that  sum.  Had  a  separate  information  beeu 
filed  for  each  of  the  three  offmses,  and  had 
conviction  followed,  there  could  be  no  doubt 
a  fine  of  $500  in  each  case  might  have  beeu 
Inflicted.  That  the  crimes  were  Joined  in 
the  same  Information  does  not  change  the 
rule.  There  were,  in  effect,  three  prosecu- 
tions,—the  offenses,  for  the  purposes  of  trial, 
being  merely  Joined  In  one  Information. 
State  V.  Faber,  28  Neb.  803.  44  N.  W.  1137. 
In  that  case  the  defendant  was  convicted  on 
seven  counts  in  an  information  for  selling 
Intoxicating  liquors  without  a  license,  and  a 
fine  imposed  of  $100  for  each  offense,  being 
$700,  was  sustained.  To  the  same  effect  are 
State  V.  Chandler,  31  Kan.  201,  1  Pac.  787; 
State  V.  Carlyle,  33  Kan.  716,  7  Pac.  623; 
State  V.  Hodges,  45  Kan.  389,  26  Pac.  676; 
City  of  El  Dorado  v.  Beardsley  (Kan.  Sup.) 
36  Pac.  746.  There  being  no  error  in  the 
record,  the  judgment  Is  affirmed.    Affirmed. 


BROWN  et  ni.  t.  HOGAN. 
(Snpreme  Court  of  Nebraska.     Dec.  2,  1896.) 

ChaTTBL  MOKTOAOES  —  T/LKIS*  P038E«8I0W  —  Rb- 

nxvin. 

1.  The  discretion  conferred  upon  a  mortgafte* 
by  a  stipulntion  antliorizing  him  to  talte  pos- 
session of  tlie  mortKUged  chattels  at  any  time 
he  feels  himself  insecure  is  not  an  arbitrary 
one,  but  depends  npon  some  act  of  the  mortga- 
gor, done  or  threatened,  which  tends  to  impair 
the  security. 

2.  The  question  for  determination  In  an  ao- 
tion  of  replevin,  tinder  the  practice  in  this 
state,  is  that  of  the  rights  of  the  parties  w'ltiL 
respect  to  the  possession  of  the  property  at  the 
time  of  the  commencement  of  toe  action. 

ISyllaljua  by  the  Court.) 

Error  to  district  coort,  Dawson  county; 
Holcomb,  Judge. 

Action  by  Oziel  W.  Hogan  against  Milton 
H.  Brown  and  O.  3.  Bleefcman.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

G.  W.  Pox  and  C.  W.  McNamar,  for  plain- 
tiffs In  error.  E.  A.  Cook  and  Geo.  0.  GUlan, 
for  defendant  In  error. 

POST,  C.  J.  This  was  an  action  of  replevin 
by  the  defendant  in  error,  Oziel  W.  Hosan, 
who  sued  to  recover  ixwsessJon  of  three 
horses,  a  wagon,  and  harness,  and  whicb  re- 
sulted In  the  Judgment  in  his  favor  In  tlie 
district  court  for  Dawson  county  now  before 
n«  for  review.  It  appears  from  the  plen<l- 
Ings  below  that  the  plaintiff  therein  on  the 
18th  day  of  August,  1891,  mortgaged  the  proj*- 
erty  in  controversy  to  one  Boyer,  as  security 
for  a  note  of  even  date  therewith  for  $1(55, 
payable  Decemlier  18,  1891,  with  interest 
from  date  at  the  rate  of  10  per  cent,  per  an- 
num. By  the  terms  of  said  mortgage,  Hoean 
was  authorized  to  retain  possession  of  tlie 
property  in  controversy  until  the  maturity  or 
the  note  atiove  descrilied,  said  coidition   be- 
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bkg  accompaBied  bj  the  following  pioTlao: 
"In  case  the  mortgagpe  shall  at  any  time 
deem  himself  tinsafe,  then  and  In  that  case 
It  shall  be  lawful  for  the  said  mortganee  or 
his  assigns,  by  himself  or  agent,  to  take  Im- 
mediate possession  of  said  goods  and  chat- 
tels, whereTer  found,  the  possession  of  these 
preflents  being  his  sntUcient  authority  there- 
for." The  note  and  mortxage  aforesaid  were, 
prior  to  the  maturity  thereof,  assigned  by 
Boyer,  the  mortgagee  named,  to  the  plaintiffs 
In  error.  Brown  and  Bleekman,  who  thereaft- 
er, oo  the  8th  day  of  October,  li^'Jl,  claiming 
that  their  security  was  being  impaired  by 
reason  of  Hogan's  neglect  to  properly  care 
for  the  property  In  controversy,  took  posses- 
sion of  said  property,  and  were  proceeding  to 
!>p11  the  same  in  satisfaction  of  the  mortgage 
dpht.  when  It  was  taken  from  them  In 
obedience  to  the  writ  in  this  action.  The  al- 
leged negligence  on  bis  part  Is.  In  terms,  de- 
nied by  the  defendant  In  error,  who,  in  sub- 
stance, cbnrges  that  the  claim  In  that  regard 
Is  not  made  In  good  faith,  btit  Is,  on  the  con- 
trary, a  mere  pretense,  imder  which  It  Is 
Fniight  unlawfully  to  deprive  him  of  the  pos- 
si'sslon  of  bis  property.  We  find  In  the  record 
altundant  evidence  to  sustain  the  contention 
thnt  there  was.  when  the  property  was  taken 
by  the  plaintiffs  In  error,  and  at  the  date  of 
the  commencement  of  the  action,  no  threaten- 
ed Impairment  of  their  security.  The  case  is 
therefore  clearly  within  the  rule  assei-ted  In 
Newlean  r.  Olson,  22  Neb.  717,  38  N.  W.  155; 
LIchtenberger  v.  Johnson,  32  Neb.  185,  40  N. 
W.  336,  and  Plow  Works  ▼.  Marr,  33  Neb. 
215.  49  N.  W.  111«,— viz.  that  the  discretion 
conferred  upon  the  mortgagee  by  a  condition 
like  that  quoted  is  not  an  arbitrary  one,  au- 
tborixlng  bim,  at  bis  pleasure,  to  seize  and 
sell  the  mortgaged  property,  but  depends  up- 
on some  act  of  the  mortgagor,  done  or  threat- 
ened, which  tends  to  impair  the  value  of  his 
security. 

It  follows  that  the  defendant  In  error  was 
entitled  to  the  possession  of  the  property  at 
the  date  of  the  commencement  of  the  action, 
and  that  the  Judgment  In  bis  favor  is  right, 
unless,  aa  contended  by  plalnUCs  in  error,  a 
different  result  should  have  been  reached  by 
renson  of  the  maturity  of  the  mortgage  debt 
pending  tbe  trial  of  the  cause  upon  Its  mer- 
its. We  have  been  referred  to  cases  from 
other  courts  which  appear  to  sustain  the 
propoiHtlon  here  contended  for,  upon  the 
ground  that  it  Is  permissible  for  the  court,  in 
R<^ion8  of  this  character,  to  determine  the 
rights  of  the  parties  as  they  exist  at  the  time 
of  the  trial.  But  the  cases  cited,  although 
doubtless  sound  as  expositions  of  the  stat- 
utes by  which  they  are  controlled,  cannot  be 
accepted  as  authority  In  this  state.  In  view  of 
tbe  peculiar  language  of  our  statute  which 
prescribes  tbe  form  of  verdict  and  Judgment 
in  actions  of  replevin.  It  is  by  section  191, 
Code  Civ.  Proc,  provided  that  In  all  cases 
where  the  property  has  been  delivered  to  the 
plaintiff,  and  tbe  Jury  shall  find  upon  issue 


Joined  for  tbe  defendant,  they  shall  find 
whether  tbe  defendant  bad  tbe  right  of  pi<m>- 
erty  or  right  of  possession  only  at  tbe  com- 
mencement of  tbe  suit,  and,  if  they  find  ei- 
ther in  his  favor,  they  shall  assess  such  dam- 
ages against  the  plaintiff  as  they  may  deem 
right  and  proper,  for  which,  with  costs  of  suit, 
the  court  shall  render  Judgment  Section 
191a,  In  substance,  provides  that  tbe  Judg- 
ment, in  case  of  a  failure  of  tbe  plaintiff  to 
prosecute,  or  in  case  of  a  verdict  for  the  de- 
fendant upon  the  merits  when  the  property 
has  been  delivered  to  the  plaintiff,  shall  be 
for  the  return  of  the  propwty,  or  the  value 
thereof  In  case  a  return  cannot  be  had,  or  the 
value  of  the  possession  of  tbe  same,  and  dam- 
ages for  withholding  the  property,  and  costs 
of  suit;  while  section  192  declares  that  whete 
tbe  property  has  been  delivered  to  the  plain- 
tiff, and  tbe  Jury  shall  find  for  the  plaintiff 
on  Isrnie  Joined,  or  on  Inqoliy  of  damage  up- 
on a  Judgment  by  default,  they  shall  assess 
adequate  damages  in  his  favor  for  the  Ille- 
gal detention  of  the  property,  for  which,  with 
costs  of  suit,  the  court  shall  enter  Judgment. 
These  requirements  have,  as  a  rule,  been  held 
mandatory,  and  a  compliance  therewith  es- 
sential. In  order  to  sustahi  Judgments  render- 
rd  In  actions  of  replevin.  Manker  v.  Sine,  3& 
Neb.  746,  53  N.  W.  734;  Garberv.  Palmer,  4" 
Neb.  809,  66  N.  W.  656.  They  also,  as  baa 
been  frequently  said,  by  this  court,  coutem- 
I^ate  that  tbe  question  to  be  determined  In  » 
controversy  of  this  character  is  that  of  the 
rights  of  tbe  parties  with  respect  to  the  pos- 
session of  the  property  at  tlie  time  the  action- 
was  commenced!  Gillespie  v.  Brown,  16  Neb. 
457,  20  N.  W.  632;  Bank  v.  Bane,  20  Neb. 
295,  30  N.  W.  64;  Kay  v.  Noll,  20  Neb.  380; 
30  N.  W.  269;  Fischer  v.  Burchall,  27  Neb. 
245,  42  N.  W.  1034;  Shackelford  v.  Ilar- 
greaves,  42  Neb.  080.  60  N.  W.  951;  Dry-Goods 
Co.  V.  Strauss,  45  Neb.  703,  64  N.  W.  223. 
The  cases  here  cited  are,  it  is  believed,  de- 
cisive of  tbe  case  at  bar,  and  render  unnec- 
essary an  examination  of  the  other  questions 
discussed  by  counsel.    Judgment  affirmed. 


STATE  ex  rel.  HEINZELMAN  et  al.  t. 
STULL. 

(Supreme  Court  of  Nebraska. '  Dec.  2,  1896.) 

Appoixtment  of  Rrcrivkr— Sdprrsrdeas  ok 
Appeal. 

An  order  appointing  a  receiver  pendente 
lite  cannot  be  superM>ded,  as  a  matter  of  right, 
during  the  pendency  of  an  appeal  therefrom  to 
tills  court.  Insurnnce  Co.  v.  Dutclior,  07  N. 
W.  766.  48  Neb.  756. 

.    (Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Charles  Ilelnzelman  and  others,  against  John 
S.  Stull,  for  a  writ  of  mandamus.    Denied. 

O.  Gillespie  and  E.  Falloon,  for  the  relators. 
Jt.  W.  Thomas  and  F.  Martin,  for  respond- 
ent. 
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POST,  0.  J.  The  object  of  this  proceeding 
is  to  require  the  respondent,  as  judge  of  the 
First  Judicial  district,  to  fix  the  amount  of 
a  supersedeas  bond  upon  the  appeal  to  this 
court  from  an  order  appointing  a  receiver 
to  take  charge  of  and  preserve  the  property 
of  the  Verdon  Milling  Company,  a  corpora- 
tion, impleaded  with  relators  as  a  defendant 
in  an  action  pending  in  the  district  court  for 
Richardson  county  In  which  W.  O.  Howland 
and  others  are  plaintiffs.  It  is  sufBcient, 
without  examining  the  other  questions  ar- 
gued, that  the  writ  must  be  denied  upon  the 
ground  that  the  allowance  by  the  district 
court  of  a  supersedeas  upon  appeal  from  an 
order  appointing  a  receiver  pendente  lite 
rests  In  the  discretion  of  that  court,  and  its 
discretion  hi  that  regard  will  not  be  control- 
led by  means  of  the  writ  of  mandamus.  The 
question  here  Involved  was  recently  consid- 
ered in  Insurance  Co.  v.  Dutcber,  48  Neb. 
755,  67  N.  W.  766,  resulting  In  a  determina- 
tion adverse  to  the  claim  of  the  relators,  and 
which  is  necessarily  decisive  of  this  contro- 
versy.   Writ  denied. 


AROARRIOHT  v.  STATE. 
(Supreme  Court  of  Nebraska.     Dec.  2,  1SS6.) 
Criminal  Law— Cbedibilitt  of  Witxess. 
The  Jury  are  the  siole  Jndfres  of  the  credi- 
bility of  witnesses,  and  it  is  error  for  a  trial 
court,  in  a  criminal  case,  to  single  out  a  par- 
ticular witness  for  the  defense  Ijy  nnme,   nnd 
give  to  the  jury  a  cautionary  instruction,  which 
applies  directly  to   his  testimony  the  rule   of 
"Falsus  in  uno,  falsus  in  omnibus." 
.     (Syllabus  by  the  Court.) 

Error  to  district  court,  Nemaha  county; 
Babcock,  Judge. 

John  W.  Argabright  was  convicted  of  man- 
slaughter, and  brings  error.     Reversed. 

W.  H.  Kelligar  and  John  H.  StuU,  for  plain- 
tiff In  error.  A.  S.  Churchill,  Atty.  Gen.,  and 
Geo.  A.  Day,  Dep.  Atty.  Gen.,  for  the  State. 

HARRISON,  J.  The  plaintiff  In  error  was, 
by  an  indictment  filed  In  the  district  court  of 
Nemaha  county,  charged  with  the  crime  of 
murder,  and,  after  a  plea  of  not  guilty,  was 
placed  on  trial.  As  a  result  of  the  trial  he 
was  convicted  of  manslaughter,  and,  after  mo- 
tion for  new  trial  was  heard  and  overruled, 
he  was  sentenced  to  Imprlsonment'in  the  pen- 
itentiary for  a  term  of  10  years.  To  obtain  a 
review  of  the  proceedings  had  during  the  trial, 
the  case  Is  presented  to  this  court  by  petition 
In  error. 

No  bill  of  exceptions  has  been  filed  In  the 
case  by  plaintiff  in  error,  for  reasons  which 
we  need  not  here  recount  or  notice,  having 
been  unable  to  obtain  one.  Hence  we  can 
consider  no  other  or  further  of  the  errors  as- 
signed than  such  as  are  fully  apparent  In  the 
transcript  prepared  by  the  clerk  of  the  dis- 
trict court.  Of  these,  one  Is  that  the  court 
«rred  in  giving  Instruction  No.  13  of  those  re- 


quested to  be  given  by  the  state.  The  In- 
struction attacked  is  as  follows:  "If  the  Jury 
believe,  from  the  evidence,  that  the  wltneKses 
Lewis  Morris,  Hilton  Stanley,  and  Perry 
Waltz  have  willfully  sworn  falsely  on  this 
trial  as  to  any  matter  or  thing  material  to  the 
Issue  In  the  case,  then  the  Jury  are  at  liberty 
to  disregard  their  entire  testimony,  except  in 
so  far  as  It  has  been  corroliorated  by  other 
credible  evidence,  or  by  facts  and  circum- 
stances proved  on  the  trial."  It  Is  conteudt^ 
that  this  portion  of  the  charge  of  the  court  Is 
erroneous.  In  that  It  singles  out  certain  In- 
dividuals of  the  witnesses,  and  directs  especial 
attention  to  them  and  their  testimony,  re- 
spectively; that  such  action  of  the  trial  court 
was  well  calculated  to  Induce  a  belief  or  an 
impression  in  the  minds  of  the  Jury,  or  in  the 
mind  of  any  one  or  more  of  them,  of  the 
court's  disbelief  of  the  testimony  of  the  wit- 
ness or  witnesses  specifically  named,  or,  at 
least,  that  the  court  viewed  it  with  suspicion, 
and  felt  inclined  to  discredit  It.  One  of  the 
governing  principles  of  the  question  involved 
is  that  it  is  for  the  Jury,  and  not  the  court,  to 
I)ass  upon  the  credibility  of  witnesses,  and  to 
determine  the  weight  to  be  accorded  their  tes- 
timony (Hedman  v.  Anderson,  6  Neb.  3\r2; 
Heldt  V.  State,  20  Neb.  402,  30  N.  W.  020; 
State  V.  Gushing,  29  Mo.  215;  Shellabarger  v. 
Nafus,  15  Kan.  547;  State  v.  Stout.  31  Mo. 
400),  and  extending  this  doctrine,  and  apply- 
ing It  to  an  Instruction,  on  the  maxim.  "Falsus 
in  uno,  falsus  In  omnibus."  "The  credibility 
of  a  witness  who  knowingly  testifies  falsely 
aa  to  one  or  more  material  facts  Is  wholly  a 
matter  for  the  Jnry."  Schuek  v.  Hagar.  24 
Itllnn.  339.  "It  Is  error  to  single  out  a  partic- 
ular witness,  and  to  direct  such  a  cautionary 
Instruction,  although  couched  in  proper  tenus, 
against  bis  testimony.  The  reason  Is  that 
such  a  course  tends  to  convey  to  the  minds  of 
the  Jury  the  Impression  that  the  testimony  of 
the  particular  witness  Is  disbelieved  by  the 
Judge,  and  Is  to  be  disregarded,— a  question 
which  it  is  their  province  to  determine,  and 
not  his."  2  Thomp.  Trials,  p.  1772.  {  2423. 
"It  is  not  usual  for  a  court  to  point  out  a  par- 
ticular witness,  and  tell  the  Jury  to  disregard 
his  testimony,  if  they  think  he  has  testified 
falsely  In  any  material  particular;  and.  when 
this  Is  done,  and  all  Instructions  upon  the  de- 
fense which  this  witness'  testimony  tends  to 
establish  are  refused,  the  Jury  must  under- 
stand the  court  to  be  of  opinion  that  no  case 
of  self-defense  Is  made  out,— In  other  words, 
that  the  testimony  of  the  suspected  witness  is 
entirely  unworthy  of  credit  This  conclusion 
may  be  correct,  but  It  Is  the  province  of  the 
Jury,  and  not  of  the  court,  to  pass  upon  the 
credibility  of  witnesses."  State  t.  Stout,  31 
Mo.  406.  "It  is  improper  for  the  court  to  In- 
struct the  Jury  as  to  the  weight  they  should 
give  to  particular  testimony,  or  to  the  testi- 
mony of  a  particular  witness,  or  to  put  a  par- 
ticular witness  Into  undue  prominence  by 
charging  the  Jury  to  find  according  to  their 
belief  in  his  evidence,  if  such  charge  tends  to 
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Ignore  other  testimony, — citing  Cbase  ▼.  Iron- 
, Works,  55  Mich.  i;i9,  20  N.  W.  827;  Spdngett 
r.  Golerlck,  C7  Mich.  3«2.  34  N.  W.  683.  On 
the  other  hand,  a  trial  Judge  has  no  right  bo  to 
Instruct  the  Jury  as  manifestly  to  reflect  upon 
a  paiticular  witness,— c-itiug  Itallroad  Co.  t. 
Martin.  41  Mich.  tf67.  072,  3  N.  W,  173,  175: 
Wheeler  t.  Wallace,  53  Mich.  353,  1»  N,  W. 
33.  37."  "An  Instruction  that.  If  the  Jury  find 
that  any  witness  has  testitled  falsely  as  to  any 
material  fact  In  the  case,  tbey  are  at  liberty 
to  reject  and  disbelieve  all  of  bis  testimony, 
drnrly  and  sufficiently  states  the  law  on  the 
subject;  and  it  la  not  error  for  the  court  to 
refuse  to  give  a  request  applying  such  rule 
to  a  particular  witness,  and  cballeoging  the 
attention  of  the  Jury  to  particular  portions  of 
his  testimony  which  tbe  request  assumes  as 
false."  Eraser  v.  Haggerty,  8tf  Mich.  521,  49 
N.  W.  616.  "It  la  not  proper  for  tbe  court,  in 
a  criminal  case,  to  designate  the  evidence  of 
a  witness  who  Is  not  an  acknowledged  accom* 
pHce.  and  caution  the  Jury  against  giving  cre- 
dence to  It.  Casting  the  Influence  of  the  court 
against  tbe  testimony  of  a  particular  witness, 
or  tbe  character  of  the  evidence  he  gives,  is 
not  the  usual  way  of  either  affecting  the  cred- 
ibility of  witnesses  or  the  weight  of  testi- 
mony." Rairerty  v.  People,  72  lU.  87.  In 
the  case  of  State  v.  Kellerman,  14  Kan.  133, 
It  was  said:  "Where  an  Instruction  Is  asked, 
that  if  a  particular  witness,  naming  h.lm,  has 
willfully  testlBed  falsely,  etc.,  tbe  Justice 
should  disregard  his  entire  testimony,  It  is  not 
error  for  the  court  to  refuse  such  instruction, 
and  snbetltute  one  that.  If  any  witness  has 
wiUfully  testified  falsely,  etc."  And  It  was 
further  obsei^ed,  on  the  same  subject:  "With 
reference  to  tbe  first,  we  have  little  difficulty. 
The  rulings  of  tbe  court  were  unquestionably 
correct.  For  Instance,  the  appellant  asked 
tbe  coort  to  Instruct  the  Jury  that.  If  one  wit- 
ness, naming  bira,  testified  willfully,  falsely, 
etc..  they  must  disregard  his  entire  testimony. 
Instead  of  this,  the  court  charged  that  If  any 
witness  tcstiticd  willfully,  falsely,  etc.  The 
latter  Is  tbe  proper  way.  To  single  out  a  wit- 
ness, and  by  name  give  such  an  Instruction  In 
reference  to  bim,  suggests  a  suspicion.  If  It 
does  not  Imply  a  belief,  on  tbe  part  of  the 
court,  of  the  witness'  perjury."  See,  also, 
Gllne  ▼.  Undsey  <Ind.  Sup.)  11  N.  E.  441.  It 
is  error  to  single  out  and  Instruct  upon  the 
evidence  of  a  particular  witness.  Muely  v. 
Sltate  (Tex.  App.)  19  S.  W.  015.  In  the  opin- 
ion In  Housh  T.  State,  43  Neb.  1C3,  61  N.  W. 
573,  In  considering  an  objection  alleged 
against  an  Instruction,  It  was  stated  by  Post, 
J.:  "Exception  was  taken  to  the  following 
paragraph  of  the  instructions:  'Under  tbe  law 
of  this  state,  the  accused  Is  a  competent  wit- 
ness in  bis  own  behalf,  and  you  are  bound  to 
consider  his  testimony;  but.  In  determining 
what  weight  to  give  to  bis  testimony,  you 
may  weigh  It  as  you  would  the  testimony  of 
any  other  witness,  and  you  may  take  Into  con- 
sideration his  Interest  In  the  result  of  the  trial, 
Ma  manner,  and  tbe  probability  or  Improb 


ability  of  his  testimony,  and  giving  to  his  tes- 
timony such  weight  as,  under  all  the  circum- 
stances, you  think  it  entlUed  to.'  Were  tbe 
question  an  open  one  at  this  time,  tbe  writer 
would  with  reluctance  sanction  a  practice 
which  permits  any  reference  by  the  court  to 
the  subject  of  the  prisoner's  credibility  as  a 
witness.  There  Is,  on  principle,  no  more  rea- 
son to  call  the  attention  of  tbe  Jury  to  him, 
and  to  caution  them  to  consider  his  Interest 
as  affecting  his  credibility,  than  for  like  can. 
tlon  with  respect  to  any  other  witness;  but 
that  question  has  been  fully  settled  In  tbla 
court  by  decisions  In  conformity  with  tbe  prac- 
tice In  this  case,  which  we  are  constrained  to 
follow.  See  St.  Louis  v.  State,  8  Neb.  403; 
Murphy  v.  State,  15  Neb.  383,  19  N.  W.  489." 
In  the  opinion  In  the  case  of  Watson  v.  Roode, 
30  Neb.  264.  46  N.  W.  493,  one  of  tbe  matters 
under  consideration  was  the  refusal  of  the 
trial  court  to  give  an  Instruction  to  tbe  Jury 
worded  as  follows:  'The  court  Instrupts  tbe 
Jury  that.  If  tbey  believe,  from  tbe  evidence, 
that  tbe  plaintiff.  Orange  A.  Uoode,  is  a  per- 
son of  bad  reputation  for  truth  and  veracity 
In  tbe  neighborhood  where  be  resides,  then, 
as  a  matter  of  law.  this  fact  tends  to  discredit 
bis  testimony,  and  tbe  Jury  may  entirely  dis^ 
regard  It,  except  In  so  far  as  be  Is  corroborat- 
ed by  other  credible  testimony,  or  by  facts 
and  circumstances  proved  on  the  trial."  And 
of  this  action  It  was  said:  "The  defendant  in- 
troduced several  witnesses,  who  testlllt>d  that 
the  plaintiff's  reputation  for  trutb  and  veraci- 
ty In  tbe  neighborhood  where  he  lived  was 
bad.  In  view  of  this  testimony,  the  Jury 
should  have  been  told  what  weight  should  be 
given  to  the  plaintiff's  testimony.  Tbe  re- 
quest contained  a  correct  statement  of  law, 
and.  as  It  was  not  covered  by  the  Instructions 
given.  It  was  error  to  refuse  it."  And  In  the 
syllabus  of  the  opinion  It  was  stated:  "When 
the  general  reputation  of  a  witness  for  trutb 
and  veracity  In  tbe  neighborhood  where  be 
resides  is  proven  bad,  the  Jury  may  entirely 
disregard  the  testimony  of  such  witness,  ex- 
cept In  so  far  as  he  Is  corroborated  by  other 
credible  testimony." 

Of  the  questions  presented  In  the  last-men- 
tioned case  It  may  be  said  that.  In  an  effort 
to  Impeach  a  wltnei^s  on  the  ground  that  his 
reputation  for  truth  and  veracity  Is  bad,  the 
witness  is  necessarily,  as  a  part  of  the  at- 
tempted impeachment,  singled  out  by  name 
In  the  questions  propounded,  and  the  evidence 
directed  specifically  against  him  and  his  repu- 
tation for  speaking  the  truth.  Hence,  there 
Is  no  impropriety  in  the  trial  court  reading,  as 
a  portion  of  a  charge  to  the  Jury,  an  Instruc- 
tion in  which  tbe  witness  sought  to  be  Im- 
peached Is  named,  and  the  Jury  told  to  apply 
the  proper  tests  and  rules.  In  the  application 
of  the  rule  Invoked  In  tbe  case  at  bar,  that 
of  "I'alsus  In  uno,  falsus  In  omnibus,"  the 
question  oft  whether  auy  one  of  the  witnesses 
has  willfully  given  false  testimony  on  any 
material  point,  and.  If  so,  which  of  the  wit- 
nesses has  so  testified,  must  be  determined 
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from  a  view  and  compai'tson  of  aU  the  evi- 
dence adduced,— which  witness  or  set  of  wit- 
nesses, If  any,  has  so  sworn  falsely,  being  as 
much  a  fact  to  be  determined  as  any  other 
portion  of  the  Inqnlry;  and  its-  settlement,  as 
tn  all  points  of  fact,  is  one  peculiarly  and  ex- 
clusively within  the  provlnoe  of  the  Jury.  Be- 
lieving, as  we  do,  that  to  single  out  a  witness 
or  witnesses  by  name,  and  Instruct  the  jury 
with  regard  to  him  or  them,  and  the  weight  or 
credibility  to  be  accorded  his  or  their  testi- 
mony, is  subject  to  the  infirmity  that  it  may 
mislead  the  Jury,  or  some  members  thereof, 
to  believe  that  the  presiding  Jndge  doubts  the 
Integrity  and  truthfulness  of  such  witnesses 
or  witness,  and  discredit  be  tJius  cast  upon 
testimony,  when  the  entire  question  ^ould 
have  l)een  solved  by  the  Jury,  and,  moreover, 
that  all  difficulty  may  In  all  cases  b^  avoided, 
and  the  purpose  sought  be-  subserved;  and  ef- 
fectually and  properly  attained,  by  giving  a 
general  instruction  on  the  subject,  applicable 
to  any  and  all  witnesses,  we  do  not  think 
it  wise  or  Iiest  to  extend  the  approval  of  this 
court  to  a  doctrine  or  rule  under  which  trial 
courts  may  designate  witnesses  by  name-  in 
instmcttons  tipon  the  weight  and  credibility 
which  may  be  given  the  testimony,  beyond 
what  has  already  been  announced  on  the  sab- 
ject  Hence  we  must  disapprove  the  instruc- 
tion given  in  the  caae  at  bar  as  improper  and 
prroneons.  The  Judgment  and  sentence  of 
the  district  court  will  be  reversed,  and'  the 
case  remanded.     Reversed'  and  remanded. 


CLARKE  T.  NEBRASKA  NAT.  BANK. 
(Supreme  Court  of  Nebraslca.     Dec.  2,  1896.) 

APPBAI.  —  FlSAL   OrDBR  —  SUPPLEMSXTART    PkO- 

CEEinyos. 
An  ex  parte  order,  made  by  a  jndjre  or 
court  in  a  propce<ling  in  aid  of  execution,  bnsed 
on  sections  534  and  588  of  the  Code  of  Civil 
Procedure,  requirinir  a  defendant  against  whom 
a  Judgment  has  been  rendered  to  appenr,  at  a 
time  and  place  specified,  and  answer  under  oath 
all  such  questions  concerning  his  property  as 
may  be  proiwundod  to  him,  is  an  order  affecting 
a  substantial  right,  made  in  a  special  proceed- 
ing, made  upon  a  anmmnry  application  in  an 
action  after  Judgment,  and  is  a  final  order, 
within  the  meaning  of  section  581  of  the  Code 
of  Civil  Procedure.  Ryan,  C,  and  Norvai,  J., 
dissenting. 
(Syllabus  by  tlie  Court.) 

Error  to  district  court,  Douglas  county; 
Slabaugh,  Judge. 

Action  by  the  Nebrn.<!lia  National  Bank 
against  Henry  T.  Clarke.  On  application 
for  examination  of  defendant.  From  refus- 
al of  a  motion  to  set  aside  the  order,  de- 
fendant brings  error.  Motion  to  dismiss 
overruled. 

John  Ij.  Webster,  for  plaintiff  in  error. 
Warren  Switzler,  for  defendant  in  error. 

RAGAN,  C.  In  the  district  court  of  Dong- 
las  county  the  Nebraska  National  Bank  ob- 
tained a  Judgment  against  Henry  T.  Clarke 


et  aL,  for  ? .    Some  time  after  this,  an 

affidavit  was  filed  In  that  court  which  re- 
cited the  obtaining  of  the  Judgment;  that  an 
execution  had  t>een  isciued  thereon,  and  re- 
turned wholly  unsatisfied;  that  an  alias 
execution  had  been  Issued*,  and  was  then 
In  the  hands  of  the  sheriff;  that  the  defend- 
ants, Clarke  et  al.,  had  property  wfaich  they 
imjustly  refused  to  apply  upon  the  Judg- 
ment; that  they  had  no  personal  or  real 
property  subject  to  lery  on  execution;  and 
that  certain  named  persons  and  corporations 
within  Douglas  county  were  indebted  to 
Clarke  et  al.  Thereupon  the  court  made  an 
order  requiring  the  defendant  H«nry  T. 
Clarke  to  appear  before  it;  at  a  time  and 
place  named,  and-  answer  under  oath  all 
such  questions  concerning  his  property  as 
might  be  propounded  to  him.  Clarke  ap- 
peared, and  ratftaed  to  vacate  this  order. 
This  motion  the  court  overruled,  to  which 
Clarke  took  an  eac<Bptiarn,  and  to  reverse  ttiis 
action  of  the  district  conrt  has  prosecuted 
here  a  petition  in  error.  The  defendant  in 
error  has  filed  a  motion  to  dismiss  the  error 
proceeding,  on  the  ground  that  the  order 
made  by  the  district  court,  overruling 
Clarke's  motion  to  vacate  its  first  order,  is 
not  appealable.  The  proceedlfigs  of  the 
bank  against  Clarke'  are  based  on  sections 
534-  and  588  of  the  Code'  of  Civil  Ptocedtire. 

t.  It  la  obvloos  tbat  Clarke  could  not  take 
an  exception  tOj  nnr  pvoseents  errop  from, 
the  ordier  madia  by  tbe'  count  for  htm  1x>  ap- 
pear and  submit  In  examination,  as  that  or- 
der was  made  ex  parte,  and  without  notice. 
Clarke,  therefore,  has  pursued  the  proper 
practice  In  filirg  a  motion  to  vacate  the  or- 
der reqnirlng  him  t»  appear'  for  examination, 
and  taking  an  exception  to,  and  prosecut- 
ing error  from,  the  order  of  the  court  over- 
ruling bis  motion  to  vacate  tlie  order  for 
examination.  -See  Palen  ▼.  BushneU,  68 
Hun,  554,  22  N.  Y.  Supp.  10*4. 

2.  Is  the  order  made  by  the  district  court, 
overruli'ig  Clarke's  motion  to  vacate  the  or- 
der for  his  appearance  and  examination,  an 
appealable  order?  Section  681  of  the  Code 
of  Civil  Procedure  provides  that  "an  order 
affecting  a  snbRtnntlal  right  in  an  action, 
when  such  order  in  effect  determines  the  ac- 
tion and  prevents  a  Judgment,  and  an  order 
affecting  a  substantial  right  made  In  a  spe- 
cial proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  Judgment,  is  a  Bnal 
order  which  may  be  vacated,  modified,  or 
reversed,  as  provided  in  this  title."  The  or- 
der under  consideration  was  made  in  a  spe- 
cial proceeding.  The  order  was  made  upon 
a  summary  application  in  an  action  after 
Judgment  therein.  The  remaining  Inquiry, 
tlien,  is,  did  the  order  affect  a  substantial 
right?  A  substantial  right  is  au  essential 
legal  right,  not  a  mere  technical  one.  Tlie 
object  of  this  proceeding  is  to  compel  the 
defendant,  against  whom  a  Judgment  has 
been  rendered,  to  make  a  disclosure  of  his 
private  affairs,  of  his  business,  of  his  prop- 
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erty  and  credlta.  and  of  bla  bastvew  reht- 
tlons  and  dealings  witb  otliern.  Section  7  at 
artlele  1  of  the  constitution  of  this  state 
provides  that  ~the  rlgbt  of  tbe  people  to  be 
secure  In  their  persons,  bonses,  papers,  and 
effects  agatawt  unreasonaMe  searcbes  and 
setsures,  sbaU  not  be  Tiolated,"  etc.  And  It 
seems  that  aa  order  of  a  court  or  Judg8  coon- 
pelling  the  eittsen  to  dtsctose  bis  private  af- 
falT8>  to  make  an  excmpliflcatlon  of  bis  cred- 
its and  effects  and  papers,  and  to  dURlsM 
bis  secret  bnstness  rebitlons  and  dealings 
witb  others.  Is,  on  the  face  of  it,  an  order 
afTectiuff  a  substantial  right.  Since  the  citi- 
zen is  goarantled  the  rigrht  of  security  for 
bis  papers  and  effects  af^innt  nnreaaenable 
searches  and  aelzures,  be  h*m  tbe  rigtit  to  keep 
tlie  e.Tlstence  of  these  papers  and  effects  se- 
cret from  the  world,  unless  required  by  due 
process  of  law  to  malce  disclosures  concem- 
inc;  ttaem.  But  tbe  requirement  of  the  law 
that  be  shall  make  disclosures  concerning 
bis  papers  and  effects  and  his  prirate  bnsl- 
nef>s  affects  his  sufaetantlal  rights. 

Section  081  of  onr  Code  seems  to  hare  been 
taken  from  tbe  Cod^  of  Ohio,  bat  we  have 
not  been  able  to  And  any  case  In  which  tbe 
supreme  court  of  that  state  has  passed  upon 
the  question  under  consideration  here.  The 
Code  of  New  York  is  substantially  like  oura 
.And  in  Francis  v.  Porter,  88  Hon,  325.  34  X. 
T.  Sapp.  7r>2,  It  was  held  that  an  order  dl- 
reetlBf?  a  Teference  to  Mcertain  what  books 
and  papers  defendant  had  the  power  to  prv- 
duee  for  inspection  affects  a  gabatantlal  rifthrt, 
and  !■  renewable.  In  le  intnRCrtand.  36  Una, 
STSi  An  order  had  been  issaed  by  an  In- 
ferior court  requirtuK  the  appellant  to  appear 
and  be  examined  as  to  ceriain  articles  of  per- 
sonal property  alleged  to  be  in  Us  possession 
belonging  to  ao  estate  In  controTersy  In  that 
court.  The  order,  like  the  one  here,  was  a 
mesne  order  to  appear  and  be  esamlBed.  Tbe 
party  against  whom  tbe  oidev  was  nnute  ap- 
Iiealed  tberefTDm  to  the  supreme  court,  and 
the  point  was  there  made  that  the  order  was 
not  appealable.  Tbe  cmort  said:  "Ttiat  tbe 
order  for  examtnatton  affects  a  sabstantlal 
ri^ht  can  hardly  be  doubted.  If  the  appe- 
lant shows  that  It  should  not  hare  been  grant- 
ed, then  the  refusal  to  set  K  aside  affects  a 
Rnbstantial  r^Rht.  Tbe  motion  to  set  the  or- 
der aside  Is  not  anategons  to  a  motion  to  dis- 
mtss  a  complaint  on  the  trial.  Here  an  order 
of  tbe  court  has  been  granted.  If  improp^ 
erly.  It  sboald  not  stand.  To  reqiulre  the  ap- 
pellant to  KO  through  with  the  examination, 
and  then  appeal,  wcmld  be  to  deny  him  any 
redress.  He  claims  that  on  the  facts  shown, 
be  should  not  be  examined.  *  *  *  It  could 
noTer  be  held  that,  under  such  an  order,  the 
party  must  submit  to  tbe  ezamlnatlOB,  and 
afterwards  appeal."  In  Liamonte  t.  Pierce^ 
34  Wis.  483,  tbe  defendant  was  ordered  to 
appear  and  mafae  disclosure  in  proceedings 
supplemeotai  to  execution.  He  refused  to 
appear,  and  tbe  conrt  attached  him  for  con- 
tempt   After  he  was  arrested,  he  moved  the 


I  court  to  set  aside  Its  former  ordCT.  This  was 
j  overruled,  and  he  took  an  appeal  from  tbe  or- 
I  Aer  of  the  court  overruling'  his  motion.  The 
conrt  said:  "It  is  objected  that  the  order  ap- 
pealed from  Is  not  appealable  under  tbe  stat- 
ute. But  we  think  this  obleetlon  cleariy  nn- 
tenable.  The  order  belongs  to  tbe  second 
I  class  of  appeatarbie  orders  specified  hi  section 
*  *  *  betag  a  Inal  order,  affecting  a  sob- 
■tantial  right,  made  in  special  proceedings,  or 
upon  a  snaimaiy  appUcation  in  an  action  aft- 
er Judgment  •  •  *  It  is  said  that  the  or- 
der appealed  fram  is  not  final,  within  tbe 
meaning  o<  the  statute,  since  It  does  not  ad- 
Judge  the  defendant  guttty  of  a  contempt,  bat 
merely  refnaes  to-  set  aside  an  Interlocutory 
order  previously  made.  But  It  is  very  ob- 
rtous  that  the  praeticirt  elTect  of  the  onler  Is 
to  conttaae  in  f%rce  the  attaebaieBt,  and  that 
tbe  defead.tnt  Is  liable  to  be  punished  for  bis 
contempt  unless  he  can  purge  himself  of  tbe 
I  charge  on  the  hearing.  The  fact  that  further 
I  proceedings  wilt  necessarily  be  talien  does 
I  not  render  the  order  which  was  made  aay  the 
less  Onai  and  conclusive  upon  the  question  de- 
cided." MarilB  T.  Hotel  Co.,  70  N.  Y.  1«1, 
I  was  an  action  on  accouat  fbr  prefeaslonal 
services.  Tbe  court  ntadle  an  order  referring 
the  case,  upon  an  affidavit  being  filed  that 
the  triat  tnroivedi  tbe  examination  of  an  ac^ 
count  From  this  order  Martin  appealed.  Tbe 
I  question  was  whether  the  order  of  reference 
was  an  appealable  order.  The  cotirt  of  ap- 
I  peals  decided  that  It  wasv  aaytng:  "An  or- 
,  der  of  reference  la  an  order  affecting  a  sub- 
stantial right,  a»  the  mode  of  trial  of  an  ac- 
tion, whether  by  Jury  or  by  referee,  la  a  mat- 
!  ter  of  substance;  and  such  au  order  is  ap- 
!  pealabip..  •  •  •"  The  decision  of  the  court 
was  hase^  on  section  iMH  of  tbe  Code  of  New 
York,  which  provides  that  "an  order  Is  appeal- 
able •  "  •  'when  it  taiTolves  the  merits  <rf 
the  action  or  sonie  part  thereof,  or  affects  a 
substantial  right.'  "  In  Barber  v.  Briscoe,  23 
Pic.  726,  the  supreme  conrt  of  Montana  held 
that  "an  onler  refusing  to  set  aside  an  order 
of  examination  of  a  Judgment  debtor  In  pro- 
ceedings supplementary  to  execution  Is  ap- 
pealable."- A  statute  of  tbe  state  of  Oregon 
provides  that  "when  the  governor  Is  informed 
or  has  reason  to  believe  that  any  banking  in- 
stitution holds  funds  of  any  kind  which  have 
escheated  to  the  state  be  shall  direct  the 
proper  district  attorney  to  file  a  bill  of  dis- 
covery witb  proper  interrogatories  to  be  an- 
swered by  such  bank."  Tbe  state  of  Oregon 
filed  such  a  bill  against  the  Security  Savings 
A  Trust  Company,  alleging  that  tbe  trust 
company  was  a  corporation  existing  under 
tbe  laws  of  tbe  state,  and  engaged  in  banking 
business,  and  had  been  for  some  yeara;  that 
daring  the  time  it  had  been  in  bustneas.  sun- 
dry persons  bad  made  deposits  of  money  la 
said  bank,  and  died  Intestate,  without  heirs, 
leaving  said  moneys  on  deposit  in  said  bank; 
that  these  sinns  of  money  had  esctieated  to 
the  state  ot  Oregon;  that,  in  order  to  recover 
such  escheated  proiierty,  it  was  necessary  t& 
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bring  and  maintain  an  action  at  law;  and 
that.  In  order  to  enable  the  state  to  do  so.  It 
was  necessary  for  It  to  learn  from  the  trust 
company  tlie  names  of  such  depositors,  and 
the  amount  of  money  deposited  by  each;  that 
the  state  intended  and  proposed,  as  directed 
by  the  governor,  to  commence  an  action  at 
law  to  recover  the  said  deposits  which  bad 
escheated;  that  the  state  was  onable  to  bring 
and  maintain  this  law  action  without  full 
discovery  from  the  bank.  The  prayer  of  the 
bin  was  for  an  order  of  the  conrt  directing  the 
bank  and  its  officers  to  appear,  at  a  certain 
time  and  place,  and  answer  under  oath  cer- 
tain interrogatories  set  out  In  the  bill,  giving 
the  names  of  such  persons  as  had  deposited 
money  in  the  bank,  and  bad  died  Intestate, 
without  heirs,  and  the  amount  of  such  de- 
posits. The  trust  company  Interposed  a  gen- 
eta\  demurrer  to  this  bill,  which  was  over- 
ruled, and  thereupon  It  appealed  from  the  or- 
der overruling  the  said  demurrer  to  the  su- 
preme court  of  the  state,  and  that  tribunal, 
in  State  v.  Trust  Co.,  43  Pac.  163,  held  that 
tlie  overruling  of  the  demurrer  to  the  bill 
was  a  final  order,  determining  the  rights  of 
the  parties.  The  court  said:  "On  this  appeal 
two  questions  have  been  presented  for  consid- 
eration: First,  whether  the  order  overruling 
the  defendant's  demurrer,  and  requiring  It  to 
answer  the  Information  and  Interrogatories, 
as  prayed  for  in  the  bill,  is  an  appealable  or- 
der. •  ♦  •  The  right  of  appeal  is  purely 
statutory,  and,  unless  the  order  from  which 
the  defendant's  appeal  is  taken  is  a  final  or- 
der. Judgment,  or  decree,  within  the  meaning 
of  the  statute,  the  appeal,  of  course,  cannot 
be  entertained.  The  law,  as  we  understand 
It,  Is  that  an  order  or  decree  is  final,  for  the 
purposes  of  an  appeal,  when  It  determines 
the  rights  of  the  parties,  and  no  further  ques- 
tions can  arise  before  the  court  rendering  it, 
except  snch  as  are  necessary  to  be  determined 
In  carrying  It  Into  effect."  The  court  then 
cites  Freem.  Judgm.  g  36;  St.  Louis,  I.  M. 
&  S.  U.  Co.  V.  Southern  Exp.  Co.,  1U8  U. 
8.  24,  2  Sup.  Ct  6,  and  continues  thus: 
"Within  this  principle,  we  think  the  pres- 
ent order  or  decree  Is  tinal.  The  suit  was 
brought  for  the  sole  and  only  purpose  of 
obtaining  from  the  defendant  an  answer  un- 
der oath  to  the  several  interrogatories,  and 
for  no  other  relief.  The  information  Is  a 
pure  bin  of  discovery.  In  aid  of  a  contemplat- 
ed action  at  law,  asking  no  relief;  and  the 
«nly  litigated  question  in  the  case  is  the  right 
of  the  Informant  to  the  discovery  sought. 
When,  therefore,  the  demurrer  was  overruled, 
and  the  court  held  that  the  plaintifT  was  en- 
titled to  the  relief  demanded,  and  ordered 
and  directed  the  defendant  to  answer  the  in- 
terrogatories. It  effectually  determined  all  the 
issues  In  the  case,  and  ended  the  controversy 
between  the  parties,  so  far  as  K  could  do  so, 
leaving  nothing  to  be  done  but  to  enforce  its 
determination  as  made.  No  subsequent 
question  could  arise  In  the  case  except  as  to 
the  form  or  sufficiency  of  the  defendant's  an- 


swers, and  tborefore,  In  our  opinion,  It  was 
a  final  order  or  decree,  within  the  meaning 
of  the  statute,  and  consequently  appealable; 
otherwise,  the  defendant  would  be  without 
remedy  by  an  appeal,  though  It  should  be  ad- 
mitted that  the  order  complained  of  was  In 
violation  of  its  clear  legal  rights.  If,  as  con- 
tended by  the  plaintiff,  before  It  can  appeal. 
It  must  comply  with  the  order  of  the  court, 
and  answer  fully  the  Information  and  Inter- 
rogatories, an  appeal  would  be  a  vain  and 
useless  proceeding;  for  the  sole  object  of  tbe 
suit  would  have  been  accomplished,  and  tbe 
defendant's,  appeal  could  avail  It  nothing." 

The  principle  upon  which  the  case  Just  cit- 
ed rests  Is  the  principle  which  controls  tbe 
question  under  consideration  here.  Tbe  ob- 
ject of  chapter  2  of  the  Code  of  Civil  Proce- 
dure, being  sections  632  to  649,  both  inclu- 
sive, of  said  Code,  was  to  provide  a  remedy 
In  aid  of  execution.  The  object  of  the  pro- 
ceeding In  which  the  order  under  considera- 
tion was  made  was  to  compel  tbe  Judgment 
debtor  to  answer  under  oath  as  to  his  prop- 
erty and  effects,— to  make  a  disclosure  for 
the  benefit  of  tbe  judgment  creditor,  in  order 
that  the  latter  might  use  that  Information  to 
institute  a  creditors'  bill  or  garnishee  proceaa 
In  other  words,  the  design  of  the  statute  was 
that  this  provisional  remedy,  this  proceeding 
In  aid  of  execution,  should  take  the  place  of 
the  old  bill  of  discovery.  It  must  be  borne  In 
mind  that  we  are  not  discussing  the  validity 
of  this  chapter  '2  of  tbe  Code  of  Civil  Pro- 
cedure, nor  must  anything  said  here  be  taken 
as  an  intimation  of  an  opinion  upon  our  part 
that  the  courts,  by  virtue  of  the  provisions  of 
this  statute,  may  not  compel  a  Judgment  debt- 
or to  make  full  and  complete  disclosures  of 
all  his  property  and  effects.  But  what  we  do 
decide  li  that  a  legal  order  which  requires  a 
debtor  to  make  such  a  disclosure  affects  a  sub- 
stantial right  of  such  debtor.  The  question  is, 
not  whether  the  citizen  may  be  lawfully  com- 
pelled to  make  dlsclosnre  of  his  private  af- 
fairs, and  of  his  property  and  effects,  but 
does  an  order  compelling  him  to  do  this  af- 
fect his  substantial  legal  rights?  If  it  does, 
the  order  Is  appealable.  Neither  the  answer 
tbe  party  summoned  In  a  special  proceeding 
after  Judgment  may  make,  nor  what  order  tbe 
Judge  or  court  summoninj;  him  may  make, 
can  be  taken  into  consideration  In  determin- 
ing the  legal  question  whether  the  order  for 
him  to  appear  and  be  examined  Is  appealable. 
Tbe  order  made  by  the  district  court  In  this 
case  was  an  onler  affecting  a  substantial 
right  and  therefore  an  appealable  order,  and 
the  motion  to  dismiss  the  proceeding  In  error 
is  overruled.    J.udgment  accordingly. 

RYAN,  O.  (dissenting).  I  cannot  concur  lo 
the  opinion  herein  ffied,  and  the  grounds  of 
my  dissent  are  as  follows:  The  Nebraska 
National  Bank  obtained  a  Judgment  asalnst 
Henry  T.  Clarke  In  the  district  court  of  Doug- 
las county.  After  the  return  of  one  execution 
nulla  bona,  and  while  an  alias  execution  was 
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la  the  bands  of  the  sheriff,  an  order  was  made 
by  aaid  court  directing  tliat  Henry  T.  Clarke 
and  certain  of  liis  debtors  appear  before  the 
court,  at  a  date  specified,  and  submit  to  an 
examination  with  reference  to  his  property 
subject  to  execution,  which,  it  was  alleged  by 
affidavit,  the  said  Clarke  was  unjustly  le- 
(osing  to  apply  to  the  satisfaction  of  such  Judg- 
ment. Thereupon  Henry  T.  Clarke  filed  his 
motion  to  set  aside  said  order  on  the  follow- 
ing grounds:  "First,  the  affldavit  upon  which 
the  order  was  made  was  Inaufflcient  in  law 
to  Justify  the  court  in  making  the  order;  sec- 
ond, the  said  affldarit  was  iusufflcieut  in  man- 
ner and  form  to  confer  Jurisdiction  upon  the 
court  to  make  such  order."  This  motion  was 
OTerruled,  and  upon  application  the  penal  sum 
and  conditions  of  a  supei-sedeas  bond  were 
Oxed  by  the  district  court.  This  band  was 
given  and  approved,  and  this  case  was  dock- 
eted in  this  court  as  a  proceeding  in  error, 
upon  a  petition  In  error  which  presented  for 
review  the  same  grounds  as  the  motion  above 
recited.  Afterwards,  on  due  notice,  there  was 
presented  by  the  defendant  In  error  a  motion 
to  dismiss  the  proceedings  in  this  court  for 
the  reason  that  the  order  sought  to  be  re- 
viewed was  not  final  in  Its  nature.  Section 
581  of  the  Code  of  CItQ  Procedure  Is  in  this 
lantniage:  "An  order  affecting  a  substantial 
right  In  an  action,  when  such  order  In  effect 
determines  the  action  and  prevents  a  Judg- 
ment, and  on  order  affectin:;  a  snbstintinl 
right  made  in  a  special  proceeding,  or  upon  a 
snmmaiy  application  in  an  action  after  Judg- 
ment, is  a  final  order  which  may  be  vacated, 
modified,  or  reversed,  as  provided  In  this  ti- 
tle." rialntiff  In  error  Insists  that  the  order 
whereby  the  district  court  refused  to  set  aside 
the  order  for  the  examination  of  Ilonry  T. 
Clarke  was  an  order  affecting  a  substantial 
right,  under  the  conditions  provided  in  the 
above-quoted  section,  and  that,  therefore,  the 
present  motion  should  be  overruled.  This  mo- 
tion must,  therefore,  be  decided  by  datermin- 
Ing  whether  or  not  the  order  sought  to  be  re- 
viewed was  one  affecting  a  substantial  right. 
To  aid  US  In  reaching  a  conclusion  on  this 
point,  there  have  been  submitted  several  ad- 
judicated cases  which  I  shall  now  consider. 

The  first  case  cited  is  Barber  v.  Briscoe,  9 
Mont.  341,  23  Pac.  728,  in  which  the  third  par^ 
agrapb  of  the  syllabus  is  in  this  lan^niage: 
"An  order  denying  a  motion  to  set  aside  an 
order  for  an  examination  of  a  Judgment  debt- 
or upon  proceedings  supplementary  to  execu- 
tion Is  an  appealable  order."  An  examinntion 
of  the  facts,  however.  In  this  case,  discloses 
that,  when  the  order  was  made,  there  was  not 
in  existence  a  Judgment,  and  that  the  motion 
was  hosed  on  this  fact,  as  showing  that  the 
district  court  bad  no  Jurisdiction  to  enter  the 
order  complained  of.  There  was  no  discus- 
sion of  the  question  as  to  whether  or  not  there 
had  been  an  order  affecting  a  substantir.l 
right  The  case  of  Bank  v.  Bums  (N.  C.)  13 
8.  B.  871,  cited  by  the  plaintiff  In  error,  did 
not  involve  the  determination  of  wuat  Is  Im- 


plied by  the  words  "affecting  a  substantial 
right"  Bence  it  does  not  aid  us  In  this  in- 
vestigation. In  Kobens  v.  Sweet,  48  Hun, 
43C,  1  N.  Y.  Supp.  839,  It  had  been  shown 
that  the  Judgment  sought  to  be  enforced  by 
proceedings  supplemental  to  execution  had 
lieen  discharged  before  such  proceedings  had 
been  Instituted,  but  the  county  couit  h:id  per- 
mitted this  discbarge  to  be  impeached  as 
fraudulent.  This  the  supreme  court  held  could 
not  properly  be  done,  and  that,  therefore,  the 
order  denying  the  motion  to  dismiss  the  sup- 
plementary proceedings  sbotUd  have  been  sus- 
tained. In  this  view,  It  was  accordingly  held 
that  the  order  complained  of  was  appeal- 
able, as  it  affected  a  substantial  right.  In 
Palen  v.  Bushnell,  68  Hun,  554.  22  N.  Y.  Supp. 
1044,  it  was  merely  held  tliat  an  appeal  would 
not  lie  from  an  order  for  the  examination  of  a 
Judgment  defendant  made  by  a  Judge,  but  It 
was  said  that  an  appeal  would  lie  from  a  rul- 
ing denying  a  motion  to  set  aside  such  an  or- 
der. Wiiat  is  properly  implied  by  the  words 
"affecting  a  sulMtantial  right"  was  not  in- 
volved or  discussed.  In  Francis  v.  Porter, 
88  Hun,  325,  34  N.  Y.  Supp.  732,  the  order  ap- 
pealed from  was  one  directing  a  reference  to 
take  proofs  of  what  books  and  papers  the  de- 
fendant had  power  to  produce  for  inspection, 
and  authorizing  his  cross-examination  by 
plaintiff;  and  it  was  held  that,  as  the  applica- 
tion for  a  discovery  had  beea  overruled,  there 
was  no  power  to  order  a  reference.  In  La- 
nionte  v.  Pierce,  34  Wis.  483,  the  refusal  of 
the  court  to  set  aside  a  previous  order,  grant- 
ing an  attachment  against  defendant  as  for 
contempt  for  refusing  to  appear  in  proceed- 
ings supplemental  to  a  judgment  was  held  ap- 
pealable. There  could  be  no  question  that 
this  afffctcd  a  substantial  right,  but  the  mere 
fact  that  this  contempt  was  with  reference 
to  the  supplemental  proceedings  in  no  way 
aids  us  in  otu:  present  inquiry.  These  are  all 
the  cases  cited  by  the  plaintiff  In  error.  We 
also  refer  to  language  of  Reese,  .T.,  In  Hollings- 
wortb  V.  Fitzgerald,  16  Neb.  496,  20  N.  W. 
836.  By  the  defendant  in  error.  In  support 
of  his  motion  to  dismiss,  there  was  cited  Bruce 
V.  Crabtrett  (N.  C.)  21  S.  E.  194,  Milliken  v. 
Thomson,  54  N.  Y.  Super.  Ct  303,  and  Joyce 
V.  Holbrook,  2  Hilt  94.  In  the  first  of  these 
three  cited  cases  the  supreme  court  of  North 
Carolina  held  that  an  appeal  would  not  lie 
from  an  order  of  the  nature  of  that  sought  to 
be  reviewed  in  this  case;  in  the  second  the 
same  ruling  was  made;  and  in  the  third  it 
was  held  that  from  an  order  refusing  to  per- 
mit the  examination  of  a  Judgment  defend- 
ant, an  appeal  could  not  be  taken. 

In  no  case  which  has  been  brought  to  my 
notice,  or  that  I  have  been  able  to  find,  has 
It  been  held  that  a  mere  order  requiring  a 
Judgment  defendant  to  submit  to  an  examina- 
tion touching  the  condition  of  his  property  was 
an  order  affecting  a  substantial  right.  It  is 
argued  ttiat,  if  Mr.  Clarke  is  compelled  to  show 
the  condition  of  his  property,  the  harm  will 
have  been  accomplished,  and  an  appeal  there- 
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after  will  afford  him  no  protection.  We  have 
not  been  Informed  wbat  matter  of  Importance 
It  Is  necessary  should  be  withheld  from  pnb- 
Uctly,  and,  until  It  Is  shown,  the  probable  sac- 
rifice of  a  substantial  right  mnat  rest  whoQy 
npon  conjecture.  In  my  opinion,  the  motion  to 
dismiss  should  therefore  be  sustained. 


NORVAU  J. 
RYAN,  a 


I  concur  In  the  opinion  of 


SANFORD  T.  JENSEN. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1896.) 

Chattbl  M<  BroAOB— Retbstios  of  Posiessios — 

Bona  PlDB  PCKCHASBR— BURDBS  OP  PboOP 
—  COSTBKSIOS — Pleadixo. 

1.  The  retention  of  possession  of  mortjrajred 
chattels  by  the  mortfraKor  is,  under  section  11, 
c.  32,  Comp.  St.,  prima  facie  fraudulent  as  to 
his  creditors,  or  siibseciuent  pood-faith  pnr- 
chnsers,  in  case  the  mortirage  had  been  duly 
filed.  This  presumption  may  be  entirely  rebut- 
ted by  proof. 

2.  The  legal  presumption  of  fraud  arising  by 
Tlrtue  of  said  statute  can  be  invoked  only  by 
a  creditor  or  purchaser,  and  the  latter  cannot 
do  so  until  he  nns  first  established  bis  own  good 
faith.  When  this  la  shown,  and  not  until  then, 
the  burden  is  cast  upon  the  person  claiming  un- 
der the  mortgage  to  show  that  it  was  made  in 
good  faith,  and  without  any  intention  to  de- 
fraud. 

3.  Essential  element  of  "good  faith,"  as  that 
term  is  used  in  the  above  section,  is  that  the 
subsequent  purchaser  must  have  acquired  the 
mortgaged  chattels  for  a  valid  consideration, 
and  without  actual  knowledge  of  the  existence 
of  the  mortgage,  or  notice  of  such  facta  as 
would  put  an  ordinarily  prudent  man  on  In- 
quiry. 

4.  In  an  action  for  conversion,  a  general  al- 
legation that  the  defendant  unlawfully  and 
wrongfully  converted  the  property  is  sufficient. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Saunders  county; 
Bates,  Judge. 

Conversion  by  Charles  W.  Sanford  against 
Iver  Jensen.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Reversed. 

Clark  &  Allen,  for  plaintiff  in  error.  Simp- 
son &  Sornborger,  for  defendant  In  error. 

NORVAL,  J^,  This  action  was  Instituted 
by  Charles  W.  Sanford  to  recover  the  value 
of  a  span  of  mules  which  It  is  claimed  the 
defendant  converted.  The  answer  Is  a  gen- 
eral denial.  At  the  close  of  plaintiff's  tes- 
timony, the  Jury,  in  obedience  to  a  perempto- 
ry Instruction  of  the  court,  returned  a  ver- 
dict for  the  defendant,  upon  wutch  Judg- 
ment was  subsequently  rendered.  Plaintiff 
prosecutes  error. 

The  question  Involved  Is  whether,  under 
uncontradicted  testimony,  the  court  erred  In 
not  submitting  the  cause  to  the  Jury,  and  In 
directing  a  verdict  for  the  defendant.  On 
the  14th  day  of  Novemlier.  1887,  one  J.  R. 
Biddy,  a  resident  of  Saunders  county,  and 
being  the  owner  of  the  mules  in  question, 
executed  and  delivered  his  negotiable  prom- 
issory note  to  Ueorge  A.  Crafts  for  the  sum  of 
9080,   payable  00  days   after   date,    with   In- 


terest at  10  per  cent.,  and  at  the  same  time 
secured  the  payment  of  said  note  by  a  chat- 
tel mortgage  upon  said  mules,  together  with 
other  property.  The  mortgaged  chattels 
were  left  In  the  possession  of  Eddy,  and  the 
mortgage  was  duly  filed  In  the  office  of  the 
county  clerk  of  said  county  (the  county  In 
which  the  mortgagor  then  resided)  on  De- 
cember 31,  1887.  Plaintiff  purchased  tb« 
note  and  mortgage  before  maturity,  In  the 
usual  conrse  of  business,  for  an  adequate 
consideration,  and  he  has  ever  since  be^n 
the  owner  and  holder  thereof.  The  note  se- 
cured by  the  mortgage  has  not  been  paid, 
nor  any  part  thereof.  The  defendant  bought 
the  mules  from  Eddy  long  after  the  filing  of 
the  mortgage,  and  sold  them,  without  the 
authority  or  consent  of  plaintiff,  to  John 
Hudkins,  and  received  the  purchase  price. 
What  consideration.  If  any,  Jensen  paid  for 
the  mules,  or  whether  he  at  the  time  had 
actual  notice  of  the  mortgage,  the  record 
does  not  show.  Nor  does  It  appear  that  the 
mortgage  was  made  In  good  faith,  and  for 
a  valuable  consideration.  No  testimony  hav- 
ing been  adduced  as  to  these  matters,  coun- 
sel for  the  defendant  argues  that  the  proper 
verdict  was  returned,  claiming  that  the  bur- 
den was  upon  the  plaintiff  to  establish  ei- 
ther the  bona  fides  of  the  mortgage,  or  that 
the  defendant  is  not  a  purchaser  m  good 
faith,  without  notice.  This  proposition  we 
shall  now  consider.  Section  11,  c.  82,  Comp. 
St.,  declares  that  "every  sale  made  by  a 
vendor  of  goods  and  chattels  In  bis  posses- 
sion or  under  his  control,  and  every  assign- 
ment of  goods  and  chattehi,  by  way  of  mort- 
gage or  security,  or  upon  any  condition  what- 
ever, unless  the  same  be  accompanied  by  an 
Immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession, 
of  the  things  sold,  mortgaged,  or  assigned, 
shall  be  presumed  to  be  fraudulent  and  void, 
as  against  the  creditors  of  the  vendor,  or 
the  creditors  of  the  person  making  such  as- 
signment, or  subsequent  purchasers  in  good 
faith;  and  shall  be  conclusive  evidence  of 
fraud  unless  It  shall  be  made  to  appear  on 
the  part  of  the  persons  claiming  under  such 
sale  or  assignment  that  the  same  was  made 
In  good  faith,  and  without  any  Intent  to  dcH 
fraud  such  creditors  or  purchasers." 

The  foregoing  provisions  have  been  fre- 
quently before  the  court  for  consideration, 
and  It  has  beeu  decided  repeatedly  that  the 
retention  of  possession  of  mortgaged  chat- 
tels by  the  mortgagor  renders  the  mortgage, 
although  duly  filed,  prima  facie  fraudulent 
as  to  creditors  of  the  mortgagor  and  subse- 
quent good-faith  purchasers,  but  that  thla 
presumption  may  be  rebutted  by  evidence; 
that  In  such  case  the  mortgage  Is  conclusive- 
ly fraudulent,  unless  that  It  be  shown  that 
It  was  made  In  good  faith,  and  without  any 
Intent  to  defraud;  and  that  the  burden  is 
upon  the  person  claiming  under  such  mort- 
gage to  establish  Its  bona  fides.  Pyle  ▼. 
Warren,  2  Neb.  252;   Roblson  v.  Uhl,  6  Nob. 
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328;  Miller  v.  Morgan,  H  Neb.  121,  7  N.  W. 
755;  Densmore  y.  Tomer,  11  Neb.  118,  7  N. 
W.  535;  Marsh  ▼.  Bartey,  IS  Neb.  261.  IS 
X.  W.  279;  Turner  ▼.  Kllllan,  12  Neb.  580, 
12  N.  W.  101;  Severanoe  y.  Leavitt  16  Neb. 
439,  20  N.  W.  273;  Lortcn  v.  Fowler.  18  Neb. 
224.  24  N.  W.  685;  Davis  t.  Scott  22  Neb. 
154,  34  N.  W.  353.  The  rule  dedudble  from 
these  decisions  is  that,  in  a  suit  between  the 
holder  of  a  mortirase  of  chattels  and  the 
creditors  of  the  mortgaj^ora  or  good-faith 
purchasers,  the  bnrden  Is  upon  the  person 
claiming  under  sticb  mortgage  to  show  that 
It  was  made  In  good  faith.  Plaintiff  con- 
tends that  this  rule  la  not  applicable  In  this 
case.  Inasmuch  as  It  was  not  established  on 
the  trial  that  the  defendant  parchased  the 
moles  In  good  faith.  Only  two  classes  of 
persons  (creditors  and  purchasers  in  good 
faith)  are  entitled  to  the  benefits  of  the  sec- 
tion of  the  statute  already  quoted.  As  be- 
tween the  parties  to  a  chattel  mortgage, 
there  Is  no  preRumption  that  the  instrument 
was  made  to  defrand  creditors.  Nor  does 
the  presumption  of  fraud  arise  hi  a  contro- 
Tersy  between  a  i)erson  claiming  under  a 
chattel  mortgage  and  a  mere  trespasser,  or 
one  who  has  taken  possession  of  the  mort- 
gaged property  without  a  semblance  of  right 
or  authority.  The  presimiptlon  of  fraud  cast 
apon  a  chattel  mortgage,  by  the  statute,  by 
reason  of  the  mortgagor  retaining  possession 
of  the  chattels  therein  described,  can  be  In- 
Toked  only  In  a  suit  between  a  person  claim- 
ing under  the  mortgage  and  either  a  creditor 
or  pnrchaser  in  good  faith.  Manifestly, 
snch  was  the  intention  of  the  legislature. 
Plaintiff,  therefore,  in  order  to  recover,  was 
not  required  to  make  It  appear  that  the 
mortgage  was  made  in  good  faith,  unless  the 
defendant  is  embraced  or  indaded  in  one  of 
the  other  of  tbe  classes  entltlea  to  Invoke  the 
aid  at  the  statute.  There  is  no  claim  that 
Jensen  Is  a  creditor  of  the  mortgagor,  but 
It  Is  insisted  that  he  purchased  the  mules. 
Thfre  is  in  the  record  the  mere  bald  state- 
ment of  two  witnesses  that  he  "bought" 
them,  bat  no  consideration  was  proven,  nor 
was  it  attempted  to  be  shown  tbat  be  pur- 
chased without  actual  notice  of  the  exist- 
ence of  the  mortgage.  To  constitute  a  bona 
fide  purchaser  within  the  meaning  of  the 
statute,  he  must  have  bought  without  ac- 
tual knowledge  of  the  existence  of  the  mort- 
gage, or  notice  of  facts  sufficient  to  have  put 
an  ordinarily  prudent  person  on  Inquiry. 
There  Is  no  preeumpti(ni  that  the  defendant 
was  such  a  purchaser,  but  tlie  bnrden  was 
upon  bim  to  prove  it  by  competent  evidence; 
and,  until  this  was  done,  plaintiff  was  not 
required  to  introduce  testimony  to  show  the 
bona  fides  of  the  mortgagor.  Pyle  v.  War- 
ren, 2  Neb.  241;  Banaom  v.  Schinela.  13  Neb. 
73, 12  N.  W.  926.  In  the  first  case,  Liake,  J., 
in  construing  the  statute  which  we  have  just 
quoted,  uses  this  hmguage:  "In  tho  case  at 
bar  It  is  undoubtedly,  true  that  the  property 
described  in  the  mortgage,  and  which  Is  the 


subject  of  the  action,  was  left  In  the  posses- 
sion of  the  mortgagor  and  tnat,  under  thesec- 
tion  of  the  statute  Just  quoted,  as  to  certain 
persons  the  transaction  would  be  declared 
fraudulent.  But  who  is  entitled  to  Invoke 
the  aid  of  this  provision?  Not  every  person; 
most  certainly.  It  Is  expressly  limited  by 
unequivocal  language  to  creditors  of  the  per- 
sons making  the  sale  or  asslgoment,  and 
subsequent  purchasers  In  good  faith.  Be- 
fore a  purchaser  can  Invoke  the  aid  of  this 
statute,  he  must  establish  bis  own  bona 
fldes.  If,  at  the  time  of  his  pnrcliase,  he 
knew  of  the  ezlstence  of  the  mortgage,  be 
will  take  the  property  charged  with  the  Just 
claims  of  the  mortgagee,  or,  in  case  of  an  as- 
signment, of  Uie  assignee  of  the  mortgagee 
under  the  mortgage."  If  the  defendant  was 
aware  of  the  mortgage  when  he  acquired  the 
property,  he  has  not  been  defrauded  by  rea- 
son of  the  possession  of  the  property  being 
retained  by  the  mortgagor,  since  it  consti- 
tuted no  Inducement  to  his  purchasing.  If 
he  knew  of  the  outstanding  mortgage,  he 
cannot  Invoke  the  statutory  presumption  oif 
fraud  to  defeat  a  recovery.  It  was  for  him 
to  show  that  he  was  a  good-faith  purchaser. 
Had  he  done  this,  there  could  be  no  recovery 
by  the  plaintiff  unless  he  proved  the  bona 
fides  of  his  mortgage. 

Counsel  for  defendant  rely  upon  Norton  v. 
PUger,  30  Neb.  800,  47  N.  W.  471,  to  sustain 
their  contention  that  It  was  essential  to  a 
recovery  by  plaintiff  that  he  should  prove 
the  bona  fides  of  the  mortgage,  and  the 
mala  fides  of  the  defendant's  possession. 
The  views  we  have  expressed  do  not  con- 
flict with  that  case.  The  first  clause  of  the 
syllabus  of  the  opinion  reads  thus:  "A  chat- 
tel mortgacre  or  bill  of  sale  of  personal  prop- 
erty, not  accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and  contin- 
ued change  of  possession  of  the  property 
sold,  mortgaged,  or  assigned,  is  presumed  to 
be  fraudulent  and  void  as  against  subse- 
quent purchasers  in  good  faith;  and  when 
offered  in  evidence  in  an  action  between  the 
person  daiming  nnder  It  and  a  subsequent 
purchaser  In  good  faith,  and  for  value,  to  be 
effective.  It.  must  be  accompanied  by  evidence 
on  the  part  of  tlie  person  claiming  nnder 
such  chattel  mortgage,  or  bill  of  sale,  that 
the  same  was  made  in  good  faith,  and  with- 
out intent  to  defrand  creditors  or  purchasers. 
A  prior  recording  of  tne  Instrument  will  not 
supersede  the  necessity  of  such  proof,"  The 
principle  enunciated  In  the  foregoing  Is  In 
entire  harmony  with,  not  only  the  prior  de- 
cisions of  this  court,  bat  In  accord  with  the 
rale  which  we  have  announced  as  controlling 
this  case.  Had  Jensen  shown  that  he  was 
a  good-faith  pnrchaser,  the  case  of  Norton 
V.  Piiger,  supra,  would  have  been  in  point, 
and  It  would  have  been  necessary  for  this 
plaintiff  to  prove  the  good  faith  of  the  mort 
gage. 

It  is  urged  that  the  petition  fails  to  show 
a  cause  of  action,  because  it  does  not  at- 
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lege  that  tbere  was  any  consideration  for 
the  execution  of  the  note  and  mortgage,  or 
that  the  defendant's  posBesslon  or  purchase 
was  maUi  fides.  This  argument  has  already 
been  met  by  the  foregoing  discussion.  More- 
over, there  is  no  averment  In  the  petition 
that  the  defendant  was  a  purchaser  of  the 
property;  hence  It  was  not  essential  that  the 
plalntllT  should  have  pleaded  the  good  faith 
In  the  execution  of  the  mortgage.  It  Is  aver- 
red In  the  petition  that  the  defen.lnnt  ob- 
tained possession  of  the  property,  and  un- 
lawfully and  wrongfully  converte<l  the  same 
to  his  own  use.  This  was  a  sufficient  allega- 
tion of  conversion  of  the  property  by  the 
defendant.  The  Judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
Reverited  aud  remanded. 


FORT  et  al.  t.  THOMPSON. 
(Supreme  Court  of  Nebraska.     Dec.  2, 1890.) 

IXJONOTIOS  —  Appoixtmbst  or  COOSTT   CoMUlS- 
SIONEKS— AdkQDATE  RSMBnT   AT    LaW. 

A  court  of  equity  will  not.  at  the  suit  of  a 
prlvnle  IikIIvUIuhI,  enjoin  the  county  clork. 
tronKiirer.  otid  county  judge  from  niiimiiitiiig 
ciiiiiitr  i-oniiiii»Kioiit'r«.  under  section  (!H,  iirt.  4, 
c.  18,  Coinp.  St.  1K05,  the  rcmcil.v  being  com- 
plfte  nt  l:nr,  by  quo  warranto  againbt  the  per- 
avns  n|>|Hiintc<l. 
(Syllabus  by  the  Court) 

Krror  to  district  court,  Webster  county; 
Boil  11.  .ludge. 

Action  by  R.  B.  Thompson  against  U  H. 
Fort  .-lud  James  S.  Whote.  Judgment  for 
plaint  iff,  and  defendanU  bring  error.  Re- 
versed. 

James  McNeny,  for  plaintlflts  in  error.  J. 
S.  Uilbani,  for  defendant  in  error. 

NORVAIi.  J.  At  the  general  election  held 
In  November,  ISJM.  there  was  submitted  to 
the  electors  of  Webster  county  the  proposition 
whether  township  organization  should  be  dis- 
continued. The  vote  was  returned  to  the 
county  clerk,  and  canvassed,  which  showed 
that  there  were  cast  at  said  election  in  said 
countj-  2..500  votes,  of  which  1W5  were  in  favor 
of  discontinuing  township  organization  and 
9f*.5  against  the  proposition.  On  the  4th  day 
of  January,  ISO."),  R.  B.  Thompson,  an  elector 
and  taxpayer  of  Webster  county.  Instituted 
this  action  in  the  district  court  to  restrain  the 
defendants,  who  are  respectively  the  county 
clerk,  county  Judge,  and  treasurer  of  said 
county,  from  perfecting  the  newly-adopted 
system  of  cotmty  government  by  appointing 
county  commissioners  In  pursuance  of  the  pro- 
visions of  section  68,  art.  4,  c.  18,  Ctomp.  St. 
1895.  The  grounds  set  up  In  the  petition  for 
relief  are  that  the  petition  for  submitting  the 
question  of  the  discontinuance  of  township  or- 
ganization was  not  signed  by  the  requisite 
number  of  electors  of  the  county;  that,  ex- 
cluding the  legal  votes  cant  In  favor  of  the 
proposition.  It  was  not  earned  at  the  election. 


but  was  defeated;  certain  irregularities  and 
misconduct  on  the  part  of  the  election  ottloers 
In  specified  polling  places;  and  that  the  board 
of  canvassers  who  canvassed  the  returns  of 
said  election  did  not  declare  the  result,  or  that 
the  proposition  to  discontinue  township  or- 
ganization bad  been  carried.  The  defendants 
demurred  to  the  petition  upon  the  ground, 
among  others,  that  It  failed  to  state  sulllcient 
facts  to  constitute  a  cause  of  action,  whidi  de- 
niun-er  was  overruled,  and  a  peri)etnal  iujunc- 
tinn  was  granted  as  prayed.  The  defendiiuts 
have  prosecuted  error  therefrom  to  this  c-onrt 

The  question  presented  for  review  is  wiieih- 
er  the  i>etltion  states  any  sutllcient  ground  for 
the  equitable  Interference  of  the  court,  or  for 
relief  by  Injunction.  Authority  is  conferred 
by  stature  upon  any  connty  under  township 
organization  to  discontinue  such  form  of  gov- 
ernment whenever  the  majority  of  the  elector* 
of  the  county  voting  upon  the  question  shall 
have  so  decided  at  an  election  legally  called 
for  tliat  purpose.  Comp.  SL  c.  IS,-  art.  4,  tf 
Ki,  TO.  Section  64  of  said  article  provides  for 
the  submission  of  the  question  of  the  dlscoa- 
tiuiiance  of  township  organization  to  the  vot- 
ers of  the  county,  and  the  next  section  pre- 
scribes the  forms  of  the  ballots. 

"Sec.  00.  If  It  shall  appear  from  the  returns 
of  said  election  that  a  majority  of  the  vote* 
cast  on  the  question  are  against  the  continu- 
ance of  township  organization,  then  such  or- 
ganization Eliall  cease  to  exist  as  soon  as  a 
lioard  of  county  commissioners  are  appointed 
and  qualified,  as  hereafter  provided. 

"Sec.  67.  When  township  organization  shall 
cease  In  any  county,  as  provided  by  this  act, 
the  oBice  of  county  commissioner,  which  be- 
came vacant  by  reoson  of  its  adoption,  is  here- 
by restored,  and  such  county  Is  hereby  divid- 
ed Into  commissioner  districts,  with  the  same 
lioundaries  and  comprising  the  same  territory 
as  such  districts  had  when  township  organiza- 
tion was  adopted. 

"Sec.  08.  On  the  flrat  Saturday  after  the 
first  Tuesday  of  January  following  the  elec- 
tion at  which  township  organization  shall  be 
voted  to  be  discontinued,  the  county  commis- 
sioners of  such  county,  for  the  purpose  of  tem- 
porary organization  under  this  act,  shall  be 
appointed  by  the  county  clerk,  treasurer,  and 
county  Judge  of  said  county,  and  their  suc- 
c-essors  shall  be  elected  at  the  next  general 
election  in  the  manner  provided  by  law  In 
cases  of  the  flrtit  election  of  a  board  of  com- 
mlsRloners  In  any  connty." 

The  legislature  has  made  ample  provisioos 
for  any  county  abandoning  township  organiza- 
tion and  returning  to  the  commissioner  sys- 
tem of  county  government.  The  record  dis- 
closes that  the  questlou  of  changrlng  the  form 
of  government  of  Webster  county  was  voted 
upon  by  the  electors  of  the  county,  and  that 
upon  the  face  of  the  returns  a  majority  of  the 
votes  cast  was  in  favor  of  the  propceitlon.  It 
is  sought  by  this  action  to  restrain  the  appoint- 
ment of  commissioners  In  accordance  with 
section  68,  above  quoted,  and  thereby  thwart 
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the  effecting  of  a  temporary  county  otgaa\za- 
tiun  In  the  mode  couteniptated  by  statute. 
>Ve  do  not  think  the  petition  prpsents  a  case 
for  equttalile  cognlKauce.  The  plniatiff  seeks 
to  have  It  Judicially  determlnt'd.  tu  advance 
of  liny  appointment  being  made,  that  the  pro- 
posed or  threatened  appointment  of  counnls- 
sioners  by  the  defendants,  be  void.  The  pow- 
ers of  a  court  of  equity  cannot  be  success- 
fnlly  Invoked  for  such  a  puniuHe,  The  action 
is  not  to  protect  some  private  rifcbt  of  tlie 
plalurtfT.  or  to  prevent  a  private  wrong  from 
being  Inflicted. 

If.  for  any  canse,  the  election  In  Webster 
county  for  the  dlxcnntlnnnuce  of  township  or- 
^uissation  is  llleinil  and  Invalid,  and  the  de- 
femtants  Mliould  make  tlie  threatened  nt)l)oiut- 
ment.  yet  the  plaintitT  or  the  public  may  nev- 
er In>  ItUnred  thereby,  since  tiie  persons  so  se- 
lected ns  commissioners  mifrht  decline  to  quai- 
ls an  such.  Should  they  accept  and  attempt  to 
dis4-luir);e  the  dutie«  of  county  coiumlAsiouei's, 
ntlrees  could  be  obtained  by  quo  warranto 
prrnfefllnpi.  Judd  v.  Town  of  Fox  Lake,  28 
Wis.  r,Si:  Jones  v.  Black,  48  Ala.  540;  Seager 
V.  Kankakee  Co.,  t02  111.  C«JO;  Delahanty  v. 
Warner,  7.")  111.  ia'>;  Holmes  v.  Oldham,  1 
Hushes.  7«.  Fed.  Cae.  No.  0,043;  People  v.  City 
of  (ialcRlinrR,  48  UL  4fC»;  Brown  v.  Itedlug, 
50  X.  H.  330:  2  High.  InJ.  1 1312;  Reemelln  v. 
Mosby.  47  Olilo  St.  570,  20  N.  E.  718.  The  last 
was  an  action  to  enjoin  the  mayor  of  Cincin- 
nati from  appointing  menil)ers  of  the  board  of 
city  afTairs.  on  the  ground  that  the  law  pro- 
vidini;  for  their  appointment  Is  unconstitution- 
al. It  was  held  that  injunction  was  not  the 
appropriate  remedy.  The  court.  In  passing 
niion  the  question,  say:  "There  is  yet  no  per- 
son KPttIng  np  any  claim  to  the  offices  held  by 
plaint  I(Ts.  and.  according  to  the  petition,  there 
ran  tie  none  until  the  defendant  shall  exercise 
his  power  of  appointment.  There  Is  no  aver- 
ment that  the  defendant  Is  attempting  to  in- 
t»rfere  with  the  possession  of  the  plnlntlfTs, 
or  that  be  threatens  to  do  so.  The  avennent 
is  that  he  threatens  to  appoint  the  nieinbera 
of  the  lx>ard  of  city  affairs.  In  pursuance  of 
ttie  act  passed  at  the  special  8es.^lon  of  the 
leyifslattire.  and  that  *8uch  memliers,  if  ap- 
pointed, will  attempt  to  take  possession  of  the 
offices  now  held  by  plaintiffs,  and  to  exercise 
and  perform  the  duties  lawfully  incumbent 
upon  the  plaintiffs;  and  that  they  will  en- 
deavor to  Intrude  Into  said  offices,  and  seize 
upon  the  records  and  property  therein  situat- 
ed.' Rnch  attempted  Interference  on  the  part 
of  those  who  shall  be  appointed  may,  as  we 
have  seen,  afford  grounds  for  an  Injunction 
asainnt  them.  The  present  action,  however, 
lias  no  other  purpose  than  to  prevent  the 
mayor  from  exercising  his  appointing  power 
under  ttae  statnte  referred  to,  because  It  Is 
feared  that  the  persons  whom  he  may  appoint 
to  fill  the  offices  thereby  created  may  attempt 
to  deprive  the  plaintlflTs  of  those  claimed  by 
them.  The  only  interest  the  plaintiffs  now 
have  in  seeking  to  test  the  constitutionality  of 
that  statnte  is  to  have  it  determined,  in  ad- 


vance of  any  appointments  under  It.  that  per- 
sons so  appointed  wlU  acquire  no  valid  title 
to  the  offices  they  may  be  selected  to  till,  and 
to  have  It  adjudged  that  by  reason  of  the  un- 
constitutionality of  the  act  the  offices  held  by 
the  plaiutififs  have  not  been  abolished,  and 
therefore  their  continuing  title  to  them  Is  un- 
assailable, notwithstanding  the  act  The  iie- 
tltlon  presents  no  questions  for  adjudication 
except  those  relating  to  the  title  of  the  plain- 
tiffs to  the  offices  they  claim  to  bold  and  the 
authority  of  the  mayor  to  iJcrform  the  oW<-lnl 
act  of  appointing  other  officers  under  the  pro- 
visions of  the  statute.  For  the  settlement  of 
these  questions.  Injunction  Is  not  the  proper 
remedy.  An  adequate  remedy  at  law  Is  pro- 
vided.'' In  Osborne  v.  Village  of  Oakland, 
4«  Neb.  — ,  08  N.  W.  500  (decided  at  the  pres- 
ent term).  It  was  held  that  the  holding  of  an 
election  by  the  municipality  for  city  officers 
would  not  lie  enjoined  upon  the  alleged  ground 
that  the  corporation  had  no  legal  existence  as 
n  city.  The  principle  which  controlled  the  de- 
cision In  that  case  governs  this.  The  decree 
of  the  district  court  is  reversed,  and  the  ac- 
tion dismissed.     Iteversed  and  dismissed. 


OMAHA  ST.  RY.  CO.  v.  LEIGH. 
(Supreme  Court  of  Nebraska.     Deo.  2,  ISOO.) 

HoKSB  Bailkoaos — Viciors  Animals— Injukt  to 
Empi/)TB. 
The  evidence  in  this  case  exnminctl,  and 
held  iusufficicut  to  sustain  the  verdict  of  the 
jury. 
(Syllabus  by  the  Court.) 

EiTor  to  district  court,  Douglas  county;  Key- 
sor,  Judge. 

Action  by  LlUle  Leigh,  administratrix  of  El- 
mer Leigh,  deceased,  agnlust  the  Ouinlia 
Street-Kallway  Company,  for  death  by  wrong- 
ful act.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

John  L.  Webater  and  Breckenrldge  &  Breck- 
enrldge,  for  plaintiff  In  enx)r.  Cowin  &  Mc- 
Hugh,  for  defendant  la  error. 

RYAN,  C.  An  opinion  in  this  case  was  re- 
ported In  36  Neb.  131,  54  N.  W.  131.  Subse- 
quently, upon  being  remanded,  there  was  a 
verdict  for  the  plaintiff  In  the  district  court 
of  Douglas  county  in  the  sum  of  $3,000,  upon 
which  a  judgment  was  duly  rendered.  The 
street-railway  company,  by  its  petition  in  er- 
ror, seeks  a  reversal  of  this  judgment.  We 
have  found  In  the  record  no  question  of  im- 
iwrtance,  other  than  that  to  which  counsel 
have  for  the  most  part  directed  their  atten- 
tion, and  that  is  whether  or  not  the  verdict 
was  sustained  by  sufficient  evidence.  The 
railway  company  was  charg;ed  in  the  petitfam 
with  having  furnished  for  use  on  one  of  its 
lines  a  horse  of  known  vicious  disposition,  by 
which  Elmer  Leigh  M-as  on  September  5,  1SS9, 
kicked  so  severely  that  he  died  shortly  after- 
wards.   There  is  no  sufficient  evidence  to  bub- 
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tain  this  verdict,  anleM  It  appfsared  that  a  cer- 
tain hoi^ae  owned  by  the  company  was  the 
one  furnished  Lei^rh  to  drive.  The  stxeet  rail- 
way at  the  time  of  the  acodeut  bad  two 
horaee,  each  of  which  was  known  by  tibe  name 
of  "Dude."  It  ia  conceded  tliat  one  of  these, 
a  Tery  black  animal,  waa  ardlsaffUj  of  a  gea- 
tle  dlaposition;  and  by  tlie  compiny  it  is  in- 
sisted that  this  was  the  aalmal  wbich  kicked 
Leigh,  being  thereto  proTvked  by  tiia  it^li- 
gent  «andnct  in  repeated^  artriking  it  ander 
the  flunk  with  the  lines.  Tlie  ot^er  ntunial 
was  of  sucb  a  darii-brown  or  dairii-bay  ookur 
that,  when  tt  had  first  shed  its  coat,  it  might 
be  properly  described  as  Uaclv.  Xbe  defcHd- 
ant  In  error  hiaiBts  that  there  vf*»  such  eri- 
denoe  as  Justified  the  jury  ha  assuming  that 
the  horse  that  kicked  I.«igh  was  the  dark- 
brown  one,  as  to  which,  withoat  question, 
the  proofs  were  satisfactory  that  it  was  of  a 
Ticions  disposition,  of  which  dispoaltion  tlie 
company  was  sufficiency  awaw.  ytr.  Lever- 
ton  was  foreman  of  the  barn  of  the  company 
on  Twenty-Slrth  and  Lake  atreets,  and  testi- 
fied, npon  beU^  called  as  a  witness  t>y  tlie 
defendant  In  error,  that  the  horse  that  kicked 
Mr.  Leigh  was  called  by  the  name  of  "Dude." 
Daniel  Martin,  another  witness  for  the  defend- 
ant In  error,  then  testified  that  he  had  been 
in  the  employ  of  the  company,  and  knew  tlie 
horse  called  "Dude,"  and  that  this  horse  was 
one  that  would  kick  while  being  driven,  and 
that,  on  account  of  bis  bad  disposition,  it  was 
usual  to  work  this  horse  only  when  there  was 
little  travel  on  the  streets.  This  witness  de- 
scribed the  horse  to  which  he  was  referring 
as  dark  brown,  and  not  coal  black,  though  at 
some  times  of  the  year  he  would  be  cbUlkI 
a  black  horse,  and  said  that  this  horse  was 
kept  for  three  years  at  the  bam  of  the  com- 
pany on  Twenty-First  and  pumlng  streets, 
from  whence  he  was  transferred  to  the  T.ake 
street  barn.  This  witness  further  testified 
that  he  quit  the  service  of  the  company  In 
.lanuary  of  the  year  1S89,  and  that  the  above 
transfer  was  after  diat  time,— aome  time  In 
the  winter  or  fall.  Frank  Merrltt,  another 
witness  of  the  defendant  In  error,  testified 
that  on  September  5, 1SS9,  he  was  working  for 
the  street-railway  company;  that  he  remem- 
bered but  one  hui«e  known  1^  tte  name  of 
"Dude"  o>wned  by  the  company;  that  said 
itorse  would  kick  If  he  j(ot  over  the  tug,  or  if 
whtriped :  and  tliat  tliis  horse,  during  the  nost 
«f  the  six  years  that  witness  was  in  tlie  em- 
ploy of  the  company,  was  kept  at  the  Cuming 
street  bam.  This  witness  fixed  the  time  he 
quit  the  emplOF  of  the  streetHmilway  company 
as  314  yean  before  the  date  of  tlie  trial  la 
the  district  court,  which  ended  on  >fay  14. 
1894.  He  said  that  the  horse  that  he  referred 
to  was  transferred  to  the  Lake  sibreet  stable 
before  he  quit  workhig  for  the  street-railway 
company;  tMit  how  long  l>efore,  he  oouki  not 
say.  This  horse  was  dark  brown.  R.  B.  Seid- 
ner,  another  witness  for  the  defendant  In  ei^ 
ror,  testified  that  he  left  the  employment  of 
the  street-railway  company  about  four  years 


befove  the  trial  at  which  be  was  testifying; 
that  he  luoew  a  dark-browu  horse,  named 
"Dude,"  which  was  kept  at  the  Cuming  street 
bora;  and  that  this  horae  would  not  work, 
when  first  poichased,  as  witness  supposed, 
and  was  therefore  used  as  a  saddle  horse  to 
some  extent,  if.  V.  Wilbourn  testified  on  be- 
lialf  of  the  drefeadant  ia  errar  that  he  saw 
Leigh  stop  his  team  to  take  on  a.  passenger; 
that  wiien  he  tded  to  start  Us  borses  they 
would  cot  go;  that  Leigh  theveupcm  stracdfi  the 
nigh  horse  with  the  line,  but  It  reared  up, 
and  Leigh  struck  him  again;  then  the  horse 
kicked  Leigh  twice,  whereby  was  infiicted  the 
injury  of  which  he  aifterwardB  died.  The  car 
at  the  time  was  loaded  fuU  In  front.  Tbia 
witness  testified  that  subsequently  he  saw.  If 
he  was  not  greatly  mistaken,  the  same  horse 
on  the  same  line  at  Twentieth  and  Laiie 
streets,  and  it  was  liearing  and  cliarging.  If 
It  was  net  the  same  horse,  he  said  on  ooea- 
examination.  It  was  very  much  like  it 

It  was  cleai'ly  sbowa,  and  not  contradicted, 
tbat  the  team  Leigh  was  driving  wiien  be 
was  injured  had  been  kept  at  the  Lake  street 
bam,  and  not  at  the  Curatng  street  bam.  Tliis 
Cact  illustrates  the  purpose  of  the  evidence 
which  was  directed  towards  proving  that  the 
vicious  horse  was  taken  from  the  Ciuuiog 
street  barn  to  ti>e  bam  on  Lake  street  ttefore 
Leigh  was  hurt.  While  It  is  possible  tliat  tbis 
traiksfer  might  liave  been  effected  before  Se})- 
tember  5,  1889,  it  is  quUe  as  likely  that  It 
was  after  the  4ate  Just  B>entioued;  and,  if 
the  latter  auggestion  is  correct,  it  could  not 
have  been  the  dark-brown  horse  wbich  Leigh 
waa  required  to  drive.  The  testimony  last 
aliove  referred  to,  as  to  the  actions  of  tbe 
horse  wt  Twentieth  and  Lake  streets,  refers  to 
a  time  tnbsequeut  to  tbe  time  «f  the  acci- 
dent; henoe  It  liail  no  bearing  as  alXecting  tbe 
company  with  notice  of  tiue  dispoBitioB  of  the 
borae  then  seen  by  tlie  witness,  even  if  it  was 
tbe  black  one.  There  iiad  been  no  such  dispo- 
sition manifested  by  tbe  black  horse  before 
Leigh  was  hurt,  and  this  single  subsequent  in- 
stance was  tberefore  unlmportanL  lliie  wit- 
ness did  not  lindertake  ta  describe  by  its  coJor 
the  horse  Leigh  was  drlvUig,  so  that  his  tes- 
timony in  no  degree  tended  to  establish  the 
fact  that  the  brown  bone  was  the  one  which 
Leigh  struck.  The  car  on  which  Leigh  was 
a  driver  was  on  September  5,  1SS9,  loaded 
with  passengers  on  their  way  to  the  fair 
grounds.  It  wss  attempted  to  show  by  the 
evidence  that  on  saeh  eictiaoFdiBai?  occasions 
tliere  ^^-as  a  necessity  for  a  temporary  tiaus- 
Cer  of  horses  from  oae  line  to  another,  from 
which  It  was  clainied  that  tbe  lufet'ence  might 
be  drawn  that  the  dai-k-lM«wu  horse  had  been 
•a  September  3,  IhSB,  taken  to  the  Lake  sti-eet 
stable.  Tbia,  bow«ver,  if  found  by  the  Jnry, 
must  have  been  purely  a  matter  of  Inference, 
for  thei-e  was  no  evidence  of  it  as  a  fact.  In 
Kllpatrick  V.  Klchnrdson,  37  Neb.  731,  56  N. 
W.  481,  it  was  held  that,  to  sustain  a  verdict 
for  damages  on  account  of  an  injoiy  suffered 
by  alleged  negligence  of  the  defendants,  there 
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imist  be  evidence  tbat  mcta  Injury  resulted 
from  the  negligence  charged,  and  that  such 
canaatioa  could  not  be  left  to  the  mere  con- 
jecture of  the  jury.  The  aaxne  principle,  io 
substance,  was  stated  and  applied  In  Kailroad 
Co.  V.  Clarke,  39  Neb.  65,  57  N.  W.  545,  and 
In  Kllpatilck  v.  Rlchardaon,  40  Neb.  47S,  58 
N.  W.  932.  A  Teiy  careful  examination  of  the 
eTidence  adduced  to  show  that  the  plaintiff  in 
error  was  guilty  of  negligence  bi  famishing 
the  horse  for  Mr.  Leigh  to  drive  bas  failed  to 
aatis^  ns  that  there  tras  such  evidence  sub- 
mitted as  enabled  the  Jury  to  do  more  than 
merely  conjecture  that  the  darlt-brown  horse 
might  have  Inflicted  the  injuries  which  re- 
salted  In  the  death  of  Mr.  Leigh.  There  Is 
found  no  evidence  from  which  it  could  be  fair- 
ly inferred  that  there  was  negligence  in  re- 
quiring him  to  drive  the  bhick  horse.  In- 
deed, the  docility  of  this  animal  is  strongly 
commented  upon  by  counsel  for  the  defendant 
in  error,  as  affording  satisfactory  evidence 
that  the  injury  to  Lelg'b  must  have  been  in- 
flicted by  the  other  bor8&  As  the  proofs  fail- 
ed to  do  more  than  tn  fumleb  grounds  for  mere 
conjecture  that  Leigb,  when  Injured,  was 
driving  the  dark-brown  horse,  there  was  a  fail- 
Bre  to  show  tbe  exiatoice  of  such  negligence 
ae  would  render  tbe  company  liable.  There 
was  direct  testimony  that  tlie  borse  which 
kicked  3fr.  Leigh  was  taken  from  the  Lake 
street  stable,  and  was  the  black  borse.  We 
would  not  feel  Justified  in  acting  upon  this 
alone.  If  tbere  bad  been  any  satisfactory  proof 
to  the  contrary;  for  we  recognize  the  appli- 
cability of  the  rule  that,  where  the  evidence 
is  such  as  to  afford  grounds  fior  different  con- 
clusions among  reasonable  men,  the  verdict  of 
the  Jury  should  not  be  disturbed.  The  Judg- 
ment of  the  district  court  is  reversed.  Be- 
veised. 

niVINB,  0.,  not  sitting. 


FARMERS'  MUT.  INS.  CO.  v.  MEESB. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1896.) 

CoMPKOMiSB — CoHiH>RATiox»— Powers. 

1.  A  corporation  hns  power  to  compromise  a 
doubtful  claim  against  it,  aitliouRh  sucli  dotibt 
arwtt  in  resnrd  to  the  power  of  the  corporation 
to  enter  into  tbe  contract  creating  the  claim. 

2.  A  mutual  insurance  company  agreed  to  in- 
sure a  mnrc  ngainst  accident,  and  at  the  time 
of  the  npiJication  received  a  premium  note  from 
the  insured.  The  mare  was  injured  by  acci- 
dent. Thereafter  the  company 'iaeued  its  pol- 
icj  according  to  its  agreement,  witli  kaiowledge 
of  the  loss,  and  entered  into  arbitration  to  ad- 
jort  the  loos.  An  award  was  made,  which  the 
company  did  not  pay.  The  insnred,  in  order  to 
avoid  "further  trouble  and  annoyance,"  accept- 
ed tbe  company's  promissory  note  for  a  less  sum 
than  tbe  award,  payable  at  a  future  date.  The 
company  had  in  the  meantime  collected  the  pre- 
mium note.  Held,  tbat  it  was  liable  for  the 
amount  of  tbe  note,  whether  or  not  it  had  pow- 
er under  the  law  to  accept  such  risks. 

(Syilabns  by  tbe  Court.) 

Error  to  dtetrict  court,  Lancaster  county; 
Hall,  Judge. 

v.69N.w.no.2— 8 


Action  by  David  A.  Meese  against  the 
Farmers'  Mutual  Insurance  Company  on  a 
policy.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Lamb,  Adams  &  Scott,  for  plaintiff  In  er- 
ror.   J.  H.  Broaay,  for  defendant  in  error. 

IRVINE,  C.  The  questions  presented  by 
this  record  are  the  sufficieucy  of  tbe  petition 
to  state  a  cause  of  action,  and  the  sul&ciency 
of  the  evidence  to  sustain  the  finding.  Tbe 
action  was  by  Meese  against  the  Insurance 
company,  a  mutual  Insurance  comimuy  or- 
ganised under  the  laws  of  this  state,  to  re- 
cover on  a  policy  or  certificate  issued  by  the 
company  to  Meese.  Tbe  petition  sets  out  tbat 
on  November  11,  1801,  Meese  was  tbe  owner 
of  a  certain  mare.  On  that  day  tbe  de- 
fendant agreed  to  Insure  said  mare  in  tbe 
sum  of  9400  against  loss  or  damage  by  fire, 
lightning,  wind,  tornado,  or  accident,  agree- 
ing to  deliver  to  plaintiff  within  a  reason- 
able time  Its  policy,  and  at  the  same  time 
showing  plaintiff  a  copy  of  its  by-laws,  au- 
thorhsing  it  to  make  each  Insurance.  Tbe 
plaintiff,  on  his  part,  made  and  delivered  to 
the  company  his  promissoiy  note  for  $6,  pay- 
able December  15,  1801.  On  the  14th  of 
November  tbe  mare  suffered  an  injury  by  ac- 
cident. On  tbe  16th  of  November  tbe  in- 
surance company,  with  knowledge  of  its  lia- 
bility, made  and  delivered  its  policy  as 
agreed.  The  phiintiff  gave  notice  of  loss, 
and  tbe  defendant  proceeded  to  adjust  the 
loss,  and  in  pursuance  of  statute  selected  an 
arbitrator.  Tbe  plaintiff  also  selected  an  ar- 
bitrator, and  these  two  selected  a  third. 
The  three  arbitrators  so  chosen  made  an 
award  of  $300  in  favor  of  plaintiff,  and,  in 
the  language  of  tbe  petition,  "thereupon,  at 
the  persistent  Importunities  of  defendant, 
tbe  plaintiff  consented  to  deduct  from  said 
award  $50  on  condition  that  defendant  would 
pay  without  further  trouble  and  annoyance, 
wbereupon,  as  a  final  agreement  and  settle- 
ment of  tbe  amount  of  defendant's  liability 
which  should  be  paid  by  defendant  without 
further  trouble  to  plaintiff,  tbe  defendant 
made  to  plaintiff  its  promissory  note,"  where- 
by It  promised  to  pay  to  Meese,  June  1,  1892, 
$250,  with  Interest  at  8  per  cent  from  its 
date,  January  28,  1892.  On  tbe  18th  of  De- 
cember, 1891,  tbe  plaintiff  had  p.iid  in  full 
his  premium  note,  and  the  defendant  ac- 
cepted such  payment.  The  plaintiff  prayed 
Judgment  aceordinKly.  The  defendant,  by 
its  answer,  denied  the  authority  of  its  ageut 
to  write  the  insurance,  and  pleaded  tbat  It 
was  not  authorized  by  law  to  iuRure  prop- 
erty against  loss  by  accident.  It  also  denied 
certain  other  allegations  of  the  petition,  but 
on  tbe  trial  tbere  was  an  express  a<lmission 
made  of  tbe  truth  of  all  the  avernieuls  of 
the  petition,  so  that  tbe  only  question  pre- 
sented was  that  ol  ultra  vires.  A  jury  was 
waived,  and  tbe  court  found  for  the  plaintiff. 

We  do  not  think  we  are  cnlled  upon  to  en- 
ter into  any  consideration  of  the  powers  of 
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mutual  Insurance  companies  as  regards  the 
nature  of  risks  they  may  assume,  nor  are  we 
even  called  upon  to  determine  -whether,  un- 
der the  facts  admitted,  the  defendant  was 
estopped  to  plead  ultra  Tires.  From  the 
standpoint  of  the  Insurance  company,  the 
claim  of  Meese  had  certainly  stiffldent  mer- 
it to  raise  a  contention,  the  result  of  which 
was  doubtful.  We  may  assume  that  to  in- 
sure live  stock  against  accidents  was  wholly 
beyond  the  powers  conferred  by  statute  on 
such  companies.  Neyertbeless,  this  com- 
pany, according  to  the  admitted  facts,  had 
agreed  to  Insure  this  property  against  ac- 
cident. It  bad  received  the  note  for  the 
premium.  After  the  loss,  and  with  knowl- 
edge thereof.  It  bad  Issued  Its  policy.  It  had 
entered  into  arbitration,  and  an  award  had 
been  made.  It  had  received  payment  of 
the  premium  note.  There  was  certainly  a 
fair  ground  of  contention,  not  only  from  all 
these  facts,  but  from  any  part  of  them,  that 
the  company  had  estopped  Itself  from  re- 
pudiating the  contract.  Indeed,  It  is  not 
too  much  to  say  that  it  would  shock  the 
conscience  of  lawyer  and  layman  alike  were 
he  to  learn  that  an  insurance  company  might 
write  unauthorized  risks,  receive  the  pre- 
miums, and  retain  them  if  no  loss  resulted, 
but,  in  cases  where  loss  arose,  repudiate 
them  on  the  ground  of  want  of  authority. 
Such  a  business  might  be  profitable  for  a 
time  to  the  insurance  company,  but  its  pur- 
suit would  not  be  creditable  to  the  men  en- 
gaged therein.  The  defendant's  liability  un- 
der the  circimistances  being  doubtful,  after 
the  award  was  made  It  Induced  the  plaintiff, 
in  consideration  of  settlement  "without  fur- 
ther trouble  and  annoyance,"  to  accept  Its 
note  for  a  less  amount  than  the  award,  pay- 
able at  a  future  date.  Whether  or  not  we 
accept  In  full  the  argument  of  counsel  for 
the  defendant  In  error  that  "a  corporation  al- 
ways has  power  to  be  honest,"  we  are  sure 
of  its  power  to  eCFect  the  compromise  of  a 
doubtful  claim,  even  though  it  involved  the 
company's  honesty  or  its  corporate  powers. 
This  being  true,  its  obligation  to  pay  the 
amount  agreed  on  by  way  of  compromise 
was,  in  any  event,  valid  and  enforceable, 
and  the  Judgment  of  the  district  court  was 
right.     Affirmed. 


STATE  ex  rel.  LEWELI.EN  et  al.  v.  SMITH 
et  al. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1896.) 

M^NDAHrs— Officers— Trial  op  Title — ScHOOi, 
Districts— CoxTRAOT  to  Teach. 

1.  The  title  to  an  office  cannot  be  tried  and 
adjudicated  in  an  action  of  mandamns.  State 
f.  Plambeck.  54  N.  W.  (ii.T,  36  Neb.  401. 

2.  A  contract  to  teach  in  one  of  the  free 
Rchools  of  the  ordinary  di.striots  Is  one  of  em- 
ployment. The  district,  represented  by  the 
board,  Is  an  employer,  and  the  teacher  an  em- 
ploye. 

3.  The  teacher  in  such  schools  is  not  a  pub- 
lic officer. 

4.  To  the  state  and  county  superintendents 


and  the  school  district  boards  Is  by  law  given 
the  general  care  and  supervision  of  the  free 
achoolB  of  this  state. 

5.  The  employment  of  teachers  for  the  free 
schools  is  of  the  duties  cast  by  law  upon  the  dis- 
trict boards,  and  the  discretion  and  decision  of 
the  officers  composing  such  a  district  board  as 
to  whom  they  will  employ  as  a  teacher  cannot 
be  controlled  by  writ  of  mandamus,  issued  at 
the  instance  of  taxpayers  and  voters  of  the  dis- 
trict. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Gage  county;  Let- 
ton,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Parker  T.  Lewellen  and  another,  to  c6mpel 
Samuel  Smith  and  others  to  employ  a  teach- 
er for  a  free  schooL  From  a  Judgment  of 
dismissal,  relators  bring  error.    Affirmed. 

L.  M.  Pemberton  and  S.  D.  Kilien,  for 
plalntlfts  in  error.  Hazlett  &  Jack,  for  de- 
fendants In  error. 

HARRISON,  J.  On  August  28,  1890,  the 
relators  filed  a  petition  In  the  district  court 
of  Gage  county,  in  which  it  was  alleged:  That 
they  were  residents  of  the  village  of  FiUey. 
in  said  county,  and  voters  and  taxpayers  of 
school  district  No.  9,  Gage  county.  That 
the  respondents  Samuel  Smith  and  John  F. 
Kees  were  members  of  the  school  board  of 
said  district,— Smith  the  director,  and  Kees 
the  moderator,— and  that  Elijah  H.  Fllley  was 
the  treasurer  of  the  district  That  on  the 
27th  day  of  June,  1896,  the  then  moderator 
and  treasurer  of  the  school  district  entered 
into  a  contract  with  H.  W.  Klllen,  a  legally 
authorized  school  teather,  to  teach  the  school 
in  said  district  during  the  ensuing  school 
year.  The  date  of  the  commencement  of  the 
performance  of  the  contract  was  fixed,  by  Its 
terms,  of  date  August  31,  1896.  That  the  di- 
rector and  moderator,  of  respondents,  had 
asserted  that  the  teacher,  H.  W.  Kilien,  could 
not  teach  the  school,  or  have  access  to  the 
school  building  for  the  purpose  of  teaching, 
but  one  Charles  H.  Klndlg,  also  made  a  re- 
spondent, with  whom  the  district  officers 
claimed  to  have  made  a  contract  for  such 
purpose,  would  take  charge  of  the  school 
during  the  school  year.  That  such  action 
would  deprive  H.  W.  Kilien  of  his  rights  as 
teacher  under  his  contract,  render  the  dis- 
trict liable  to  bim  in  damages  by  reason  of 
such  Infringement  of  his  rights,  and  would 
also  deprive  the  patrons  of  the  school  of  his 
services  as  teacher.  The  prayer  of  the  peti- 
tion was  as*  follows:  "Relators  therefore 
pray  that  a  writ  or  order  of  mandamus  may 
Issue,  commanding  said  defendants  Samuel 
Smith  and  John  F.  Kees  to  open  the  school- 
house  in  said  district  No.  9  of  Gage  county. 
Nebraska,  to  said  H.  W.  Kilien  on  the  said 
3l8t  day  of  August,  1896,  or  as  soon  thereaft- 
er as  ixissible,  and  to  put  said  H.  W.  Klllen 
in  possession  of  said  schoolhouse,  and  in 
charge  of  the  school  therein  as  teacher,  and 
to  recognize  said  Kilien  as  the  duly-employ- 
ed teacher  of  the  school  in  said  district,  and 
accept  him  as  such,  and  to  permit  him  to 
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teach  the  school  In  said  district,  tm  by  said 
contract  he  Is  employed  to  do,  and  to  tyrant 
such  other  relief  to  relators  as  they  may  just- 
ly be  entitled  to  by  reason  of  the  premises, 
and  to  require  the  said  Charles  H.  KIndIg  to 
permit  said  H.  W.  Klllen  to  take  possession 
of  said  schoolhouse,  and  teach  said  school,  as 
provided  in  said  contract."  The  respondents 
answered,  and  to  the  answer  a  reply  was 
filed,  and  on  the  issues  raised  a  trial  to  the 
Gonrt  resulted  In  a  dismissal  of  the  cause. 
The  relators  present  the  case  her  for  review 
by  error  proceedings. 

It  was  and  is  contended,  for  relators,  that 
the  position  of  teacher  Is  an  office,  or  such 
a  right  to  a  place  as  to  constitute  a  fran- 
chise. If,  for  the  sake  of  argument,  this  be 
conceded,  then  it  further  appeared  that  there 
was  a  person,  other  than  the  one  whose  right 
or  title  to  the  office  or  place  was  asserted  by 
relators,  who  was  occupying  it  under  claim 
of  right  or  title,— a  de  facto  Incumbent,— and 
this  was  not  the  proper  action  in  which  to 
test  the  question  of  title.  The  title  to  an  of- 
fice cannot  be  tried  and  adjudicated  in  an 
action  of  mandamus.  State  t.  Plambeck,  36 
Neb.  401,  64  N.  W.  667;  State  ▼.  Jaynes,  19 
Neb.  164,  26  N.  W.  711;  State  ▼.  Palmer,  10 
Neb.  203,  4  N.  W.  9G5;  People  v.  Goetting  (N. 
Y.  App.)  30  N.  E.  968;  People  v.  Harvey,  62 
Cal  508;  Kelly  v.  Edwards,  68  Cal.  460,  11 
Pac.  1. 

The  contract  to  teach  In  the  common  or 
free  schools,  of  the  grade  of  the  one  In  the 
district  In  which  this  controversy  arose,  is 
one  of  employment;  and  the  relative  posi- 
tions occupied  by  the  district,  represented  by 
the  board,  and  the  teacher,  are  those  of  em- 
ployer and  employ&  A  teacher  In  the  schools 
of  the  ordinary  district  Is  not  a  public  officer, 
nor  Is  bis  position  an  office.  Bays  v.  State, 
6  Neb.  1C7;  Heath  v.  Johnson  (W.  Va.)  15 
8.  B.  gso.  This  being  true,  for  any  violation 
of  the  rights  of  a  teacher  under  an  existing 
contract  there  would  be  an  adequate  remedy 
In  an  action  to  recover  damages  for  a  breach 
of  the  contract,  and  mandamus  would  not 
lie. 

It  will  doubtless  be  remembered  that  the 
relators  In  this  case  did  not  Include  the 
teacher,  but  the  right  to  appear  and  demand 
that  a  certain  person  be  allowed  to  occupy 
the  position  of  teacher  In  the  school  of  the 
district,  under  an  alleged  contract  to  do  so, 
was  based  on  the  facts  that  the  relators  were 
residents,  voters,  and  taxpayers  of  the  dis- 
trict, and  one  of  them  had  children  to  attend 
the  schooL  The  care  and  supervision  of  the 
free  schools  of  the  state  is  committed  by  law 
to  a  state  superintendent,  a  county  superin- 
tendent, and  the  district  boards.  Of  the  du- 
ties of  the  last  mentioned.  It  Is  said.  In  sub- 
division 5,  S  3,  c.  79,  Oomp.  St.  1895:  "The 
district  board  shall  have  the  general  care  of 
the  school,  and  shall  have  power  to  classify 
and  grade  the  scholars  in  their  district  and 
canse  them  to  be  taught  In  such  schools  and 
departments  as  they   may  deem  expedient; 


to  provide  a  course  of  study  which  may  In* 
elude  all  studies  necessary  for  a  first  grade 
certificate;  and  to  make  such  rules  and  regu- 
lations as  they  may  think  necessary  for  the 
government  and  health  of  the  scholars." 
And  In  subdivision  4,  of  section  11,  same 
chapter,  the  boards,  or  certain  of  the  mem- 
bers, are  given  the  power  and  duty  of  hiring 
teachers,  by  contract  in  writing,  and  with 
prescribed  formalities,  and  It  has  been  de- 
termined that:  "The  district  school  board 
Is  specially  Invested  by  statute  with  the  gen- 
eral care  and  management  of  the  school,  and 
the  employment  of  the  teachers,  and,  as 
an  Incident  to  these  powers,  has  a  right  to 
discharge  a  teacher  for  Incompetence,  or  for 
any  other  sufficient  cause,  at  the  will  and 
pleasure  of  a  majority  of  Its  members." 
Bays  ▼.  State,  supra;  Vallery  v.  State,  42 
Neb.  127,  60  N.  W.  347.  The  matter  of  hiring 
a  teacher  for  the  school,  and  who  should 
be  employed,  was  committed  by  law  to  the 
judgment  and  discretion  of  the  district  board; 
and  the  action  of  the  board,  or  Its  proper 
members,  in  regard  to  hiring  a  teacher,  with 
whom  a  contract  should  be  completed,  or  the 
question  of  with  whom  the  board  had  made 
a  contract,  cannot  be  controlled  by  manda- 
mus, issued  at  the  Instance  of  a  taxpayer  of 
the  district,  or  parties  who  have  children  to 
attend  or  In  attendance  upon  the  school.  It 
follows  that  the  judgment  of  the  district 
court  was  right,  and  will  be  affirmed.  Af- 
firmed. 


CAPITAL  NAT.  BANK  et  al.  v.  COLD- 
WATER  NAT.  BANK  et  al. 
(Supreme  Court  of  Nebraska.     Dec.  2,  1896.) 

Banks— Insolvbnct— Trust  Foxds  — Riobts  or 
Rbobivsk — Intebbst. 

1.  A  fund  which  comes  into  possession  of  a 
bank,  with  respect  to  which  the  bank  has  but 
a  single  duty  to  perform,  and  that  is  to  delivei 
It  to  the  party  thereto  entitled,  is  a  trust  fund, 
and  la  therefore  incapable  of  being  commingled 
with  the  general  assets  of  such  hank  subse- 
quently transferred  to  its  receiver. 

2.  Under  the  circumstances  alx>ve  indicated, 
the  receiver  of  the  bank  is  merely  substituted  aa 
trustee,  and  its  funds  in  his  hands  sliouid  be 
devoted  to  discharging  such  trust  before  dis- 
tribution thereof  is  made  to  the  general  credit- 
ors of  the  bank. 

3.  Under  the  provisions  of  chapter  44,  Comp. 
St.,  the  cestui  que  trust  is  entitled  to  T  per  cent, 
interest  per  annum  on  the  trust  fund  abovs 
considered. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Strode,  Judge. 

Action  by  the  Coldwater  National  Bank  and 
others  against  Kent  K.  Haydeu  and  the  Capi- 
tal National  Bank  of  Lincoln,  Neb.  Judgment 
for  plalntiSs.  Defendants  bring  error.  Af- 
firmed. 

Cobb  &  Harvey  and  G.  M.  L«mbertson,  for 
tdaintlffs  In  error.  Pound  &  Burr,  Damall  Sc 
Kirkpatrick,  and  Ch»j^,g.,  ,^,{;5rtgV,tpr  de- 
feudants  in  error.  O 


116 


e»  NORTQWBSXBBN  REPOBTBB. 


(Neb. 


RYAN,  0.  There  were  snbmitted  with  this 
case  on  the  oral  argument  four  others  which 
involved  the  same  question.  These  were 
Bank  v.  Magoon,  Capital  Nat  Bank  v.  First 
Nat  Bank  of  Cadiz,  Hayden  v.  Fruit  Co.,  and 
Ilayden  v.  Woodenware  Co.,  69  N.  W.  1161. 
All  five  of  the  cases  had  been  determined  ad- 
versely to  the  receiver  of  the  Capital  National 
Bank  in  the  district  court  of  Lancaster  coun- 
ty, and  were  In  this  court  presented  upon  as 
many  records.  It  is  not  necessary  to  state  the 
facts  Involved  In  each,  for  the  sole  question 
presented  is  fully  Illustrated  by  the  facts  of 
this  particular  case.  The  Coldwater  National 
Bank,  In  October,  1892,  was  doing  a  banking 
basiness  at  Coldwater,  Mich.  At  tliat  time 
the  Capital  National  Bank  was  engaged  in  a 
like  business  In  Lincoln,  Neb.  On  the  22d  of 
said  month  the  Hemlngford  Bank  and  Job 
Hathaway  executed  their  promissory  note  to 
the  Capital  National  Bank  for  the  sum  of 
94,000,  due  In  90  days  from  Its  date.  On 
the  same  day  this  note  was  Indorsed,  without 
recourse,  by  the  payee,  Charles  W,  Mosher, 
Its  president,  and  R.  C.  Outcalt,  its  casliier, 
and  sold  to  the  Coldwater  National  Bank. 
The  Hemlngford  Bonk  had  with  the  Capital 
National  Bank  a  sufflcient  current  account  to 
cover  all  the  payments  which  it  attempted  to 
make  as  hereinafter  described,  and  was  not 
aware  that  the  aforesaid  note  had  been  sold. 
On  December  7,  1892,  the  cashier  of  the  Hem- 
lngford Bank  sent  his  clieck  on  the  Hemlng- 
ford Bank  to  tlie  Capital  National  Bank,  with 
instructions  that  the  same  should  be  indorsed 
on  the  said  note.  This  note  was  received  by 
the  Capital  National  Bank  from  the  Coldwater 
National  Bank  for  collection  on  January  10, 
1883,  and  on  the  20th  of  said  month,  having 
received  $2,500,  the  balance  due  thereon,  the 
Capital  National  Bank  returned  said  note, 
duly  canceled,  to  the  Hemlngford  Bank.  The 
Otpltal  National  Bank  ceased  to  do  business 
on  January  21,  1893,  and  on  the  next  day  was 
taken  possession  of  by  a  national  bank  exam- 
iner, by  whom  its  assets  were  soon  afterwards 
turned  over  to  a  receiver  of  said  bank,  duly 
appointed  by  a  federal  authority.  It  was  in- 
Mdvent  when  the  examiner  went  into  posses- 
sion, and  had  never  remitted  the  above  $4,000. 
or  any  part  of  it,  to  the  Coldwater  National 
Bank.  This  action  was  brou;;ht  in  equity 
for  a  Judgment  requiring  full  payment  of  the 
above  $1,000,  with  interest,  out  of  the  funds 
of  the  Capital  National  Bank  in  the  hands  of 
the  receiver.  On  the  trial  it  was  shown  that, 
when  the  Capital  National  Bank  was  taken 
possession  of  by  the  receiver,  it  had  on  hand 
f  11, 000  in  cash.  The  dlsUlct  court,  by  its 
Judgment,  required  the  receiver  to  pay  In  full 
tlie  said  sum  of  $4,000,  with  Interest,  as  pray- 
ed, on  the  theory  that  this  amount  was  a  trust 
fond,  which,  as  such,  had  come  into  the  hands 
of  the  receiver. 

It  is  conceded  by  the  plaintiffs  in  error  that 
tlie  relief  granted  by  the  district  court  was 
to  conformity  with  the  views  expressed  more 
or  less  directly  by  this  court  in  Wilson  v.  Co- 


bun,  25  Nd).  630,  SS  N.  W.  466;  Association 
v.  Morris,  36  Neb.  31,  53  N.  W.  1037;  Griffin 
V.  Chase,  36  Neb.  328,  54  N.  W.  572;  and 
State  ▼.  State  Bank  of  Wahoo,  42  Neb.  896, 
61  N.  W.  :S2.  But  it  is  urged  that  a  re-ex- 
amlnation  of  the  principles  involved  should 
satisfy  us  that  these  cases  proceeded  upon 
an  erroneous  view  of  the  law  as  now  settled. 
A  vei-y  careful  examination  has  been  made  of 
all  cases  cited,  in  respect  to  the  pivotal  ques- 
tion, which  has  already  been  sufficiently  indi- 
cated as  having  been  acted  upon  by  the  dis- 
trict courts.  Of  those  cited  by  the  defendants 
in  error  the  following  are  more  or  less  directly 
la  point,  to  wit:  Peak  v.  EUlcott  30  Kan. 
156,  1  Pac.  409;  Alyers  v.  Board,  51  Kan.  87, 
82  Pac.  658;  Van  Alen  v.  Bank,  52  N.  Y.  1; 
People  V.  City  Bank  of  Rochester,  96  N.  Y.  32; 
Baker  v.  Bank,  100  N.  Y.  31;  Ciagle  v.  Had- 
ley,  99  N.  Y.  131;  Bank  v.  Peters,  123  N.  Y. 
278,  25  N.  E.  319;  Bank  v.  Davis,  142  N.  Y. 
590,  37  N.  E.  646;  Bank  v.  King,  57  Pa.  St 
202;  Harrison  v.  Smith,  83  Mo.  210;  StoUer 
V.  Coates,  88  Mo.  514;  Third  Nat.  Bank  of 
St  Paul  V.  Stillwater  Gas  Co.,  36  Mhm.  75,  30 
N.  W.  440;  Plow  Co.  V.  Lamp,  80  Iowa,  722, 
45  N.  W.  1049;  Independent  Dlst  v.  King,  SO 
Iowa,  497,  45  N.  W.  908;  Nurse  v.  Satterlee, 
81  Iowa,  491,  46  N.  W.  1102;  Bank  v.  Weema, 
69  Tex.  489,  6  S.  W.  802;  Smith  v.  Combs,  49 
N.  J.  Eq.  420,  24  AtL  9;  Jones  v.  Kllbreth,  49 
Ohio  St  401,  31  N.  E.  346:  Bank  v.  Hum- 
mel, 14  Colo.  259,  23  Pac.  986;  In  re  John- 
son (Mich.)  61  N.  W.  352;  Howard  v.  Walk- 
er (Tenn.  Sup.)  21  S.  W.  897;  San  Diego  Co. 
v.  California  Nat  Bank,  52  Fed.  59;  MaBsey 
V.  Fisher,  02  Fed.  958;  Bank  v.  Armstrong, 
30  Fed.  50;  Foster  v.  Rlncker  (Wyo.)  35  Pac. 
470;  Central  Nat  Bank  v.  Connecticut  Mut 
Life  Ins.  Co.,  104  U.  a  54;  Railroad  Co.  ▼. 
Joltnston,  133  U.  S.  666,  10  Sup.  Ct  390; 
Peters  v.  Bain,  133  U.  S.  670,  10  Sup.  Ct  354; 
Knatchbull  v.  Hallett,  13  Ch.  Div.  690. 

In  the  cases  cited  in  this  controversy  there 
ate  two  classes,  one  of  which  proceeds  upon  the 
theory  that  a  lien  may  be  enforced  against  the 
specific  deposit,  so  long  as  it  can  be  actually 
identified,  or  should  be  held  segregated  by 
implication  of  law,  on  account  of  a  fraudulent 
concealment  by  the  offleers  of  the  bank  of  its 
Insolvent  condition  when  receiving  a  very  re- 
cent deposit,  whereby  the  depositor  was  indu- 
ced to  make  such  deposit.  The  other  treats 
the  deposit  as,  in  Its  essence,  a  trust  fund,  in- 
capable, in  Its  yery  nattire,  of  being  commin- 
gled with  other  ftmds.  In  argiunent  it  was  in- 
sisted, on  behalf  of  the  plaintiffs  In  error,  that, 
in  any  event  there  must  be  an  identification  of 
the  fimd  proposed  to  be  charged,  as  behig  com- 
posed, in  part  at  least,  of  the  very  money 
which  had  come  into  the  bands  of  the  receiver. 
In  support  of  this  contention  there  were  cited 
Wasson  v.  Hawkins,  59  Fed.  233;  Boone 
Co.  Nat  Bank  v.  Latimer,  67  Fed.  27;  Lake 
Brie  &  W.  R.  Co.  v.  Indianapolis  Nat  Bank. 
65  Fed.  690;  Elevator  Co.  v.  Clark  (N.  D.) 
53  N.  W.  175;  Oil  Co.  T.  Hawkhis,  20  G.  C.  A. 
468,  74  Fed.  395;   and  Spolcane  Co.  v.  Clark. 
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61  Fed.  538.  These  adjudlcatloiis  Insisted  up- 
on a  specific  Identlflcatlon  to  entitle  to  equita- 
ble relief,  but  they  are  of  little  value  In  this 
case,  because  they  belong  In  the  fliet  of  the 
two  classes  above  Indicated.  They  famish  no 
light  as  to  the  principles  applicable  to  the  sec- 
ond clsjBB,  and  It  Is  with  that  class  that  we  are 
at  present  concerned. 

As  Illustrative  of  the  confusion  Into  which  It 
is  easy  to  taU  In  this  matter,  we  refer  to  Bank 
V.  Dowd,  38  Fed.  172,  cited  by  the  plaintiffs  In 
error.  In  this  case  It  was  sought  to  impress 
upon  funds  hi  the  receiver's  hands  a  trust,  be- 
cause, as  such,  they  bad  been  deposited  in  the 
bank;  the  relation  of  debtor  and  creditor  be- 
ing expressly  disclaimed.  The  judge  of  the 
federal  court  who  heard  and  determined  this 
case  ignored  die  distinction  which  should  bave 
been  recognized,  and  enfcoced  the  rule  applica- 
ble where  It  Is  sought  to  reclaim  the  money 
actually  deposited,  and,  a  specific  deposit  not 
having  been  traced  into  the  hands  of  the  receiv- 
er, there  was  a  denial  of  equitable  relief.  For 
this  reason  we  cannot  see  that  Bank  v.  Dowd, 
supra,  should  have  any  special  weight  In  the  de- 
termtaHEtlon  of  the  question  with  which  we  are 
now  concerned,  and  In  this  view  we  are  In  ac- 
cord with  the  ooncluslons  reached  In  Massey  v. 
Fisher,  62  Fed.  9SS,  as  to  the  value  of  this 
vei7  case.  Another  adjudicaticm.  In  which 
there  aeons  to  have  been  misapprehended  an 
opinion  of  the  supreme  court  of  the  United 
States,  was  Association  v.  Clayton,  6  0.  G.  A 
108,  56  Fed.  759.  The  ophiion  of  the  su- 
preme eonrt  referred  to  was  announced  by 
Brewer,  J.,  and  held  simply  that,  where  cur- 
rent collections  bad  been  Intrusted  to  a  bank, 
under  an  agreement  that,  on  the  1st,  11th,  and 
21st  of  each  month,  remittances  of  the  aggK- 
gate  amounts  meantime  collected  should  be 
made,  as  to  these  accumulations  there  existed 
merely  the  relation  of  debtor  and  creditor  be- 
tween the  bank  and  the  party  for  wh4»n  such 
collections  had  been  made,  and  that,  therefore, 
no  trust  rehitlon  existed.  Bank  v.  Armstrong, 
148  U.  S.  60,  13  Sup.  Gt  633.  It  Is  possible 
that  the  court  of  appeals,  which  announced  Ub 
opinion  on  May  22,  1808,  may  not  have  noted 
that  the  supreme  court.  In  Its  opinion  announ- 
ced on  March  6,  1803,  while  It  affirmed  the 
opinion  of  the  inferior  court,  did  so  upon  a  dts- 
tlDctly  different  ground  from  that  upon  which 
the  inferior  court  had  proceeded.  Wheth- 
er or  not  there  was  the  oversight  indicated, 
one  thing  Is  very  clear  to  our  minds,  in 
view  of  the  history  of  Bank  v.  Armstrong, 
and  that  is,  that  the  case  of  Association  v. 
Clayton  is  not  entitled  to  the  weight  claimed 
for  it  by  the  plaintiff  In  error.  In  People  v. 
Merchants'  &  Mechanics'  Bank,  78  N.  Y. 
280,  cited  by  the  plaintiffs  In  error,  there 
was  charged  on  the  books  of  the  bank  the 
amonnt  of  a  draft  drawn  through  the  bank 
upon  one  of  Its  customers,  but  the  drawer 
was  not  accordingly  credited,  and  this  omis- 
sion was  held  of  controlling  force  in  deter- 
mining that  there  existed  between  the  bank 
and  drawee  the  relation  of  debtor  and  cred- 


itor, and  that,  as  between  the  tiank  and  the 
drawer,  there  was  no  such  relation.  It 
seems  to  us  that  this  was  rather  a  strained 
sutement  of  the  relation  of  the  parties  con- 
cerned, for  the  bank  issued  and  sent  to  the 
drawer  above  Indicated  Its  draft  for  the 
amount  of  the  collection  charged  against  its 
customer,  and  any  entry  It  might  have  made 
In  Its  books  could  not  have  more  unequivo- 
cally manifested  its  relation  of  trustee  to- 
wards the  party  by  whom  it  bad  been  trust- 
ed to  make  such  collection.  In  Frank  v. 
Bingham,  58  Hun,  580,  12  N.  Y.  Supp.  767, 
It  was  held  that,  as  the  proceeds  of  a  note 
Intrusted  to  the  bank  for  collection  had  not 
been  actually  traced  into  the  hands  of  the 
receiver  of  the  bank,  there  existed  no  right 
to  have  declared  a  special  lien  upon  the  as- 
sets of  such  bank  In  favor  of  the  payee  of 
this  note.  Substantially  the  same  rule  wa* 
acted  upon  in  Bank  of  Commerce  v.  Russel, 
2  DHL  215,  Fed.  Cas.  No.  HSi;  and  we  cannot 
but  think  that,  in  thus  denying  the  right  t» 
equitable  relief,  for  the  reason  Indicated, 
these  courts  too  much  restricted  the  rights 
of  the  plaintiff  to  equitable  relief,  for,  la 
each  of  them,  the  relation  of  trustee  and 
cestui  que  trust,  and  their  Incidental  liabil- 
ities and  rights,  were  completely  Ignored. 

This  completes  a  review  of  all  the  cases 
cited  by  the  plaintiffs  In  error  which  we 
find  In  any  degree  applicable  to  the  question 
urged,  and  these,  certainly,  are  not  so  con- 
vincing in  their  reasoning,  nor  so  clearly  in 
point,  that,  in  the  face  of  the  great  array 
of  Judicial  determinations  cited  by  defend- 
ants in  error,  we  should  feel  bound  to  recede 
from  the  line  indicated  by  the  cases  already 
decided  by  this  court  It  seems,  however,  t» 
be  assumed  that  this  line  has  been  adopted 
by  reason  of  th<>  ruling  of  the  supreme  court 
of  Wisconsin  in  McLeod  v.  Evans,  66  Wis. 
401,  28  N.  W.  173,  214,  cited  with  approval 
In  some  of  our  cases,  and  that  the  subse- 
quent change  of  front  by  that  court  in  Silk 
Co.  V.  Flanders  (Wis.)  58  N.  W.  385,  necessi- 
tates a  corresponding  tactical  movement  on 
the  part  of  this  court.  In  neither  of  these 
cases  did  the  supreme  court  of  Wisconsin  act 
with  the  unanimous  assent  of  all  its  mem- 
bers. The  reasoning  of  the  majority  of  the 
court,  found  in  McLeod  v.  Evans,  seemed 
to  us  very  satisfactory;  and  it  Is  none  the 
less  so  because  it  is  now  merely  questioned 
by  another  majority  of  that  court,  enter- 
taining other  views.  If  the  supreme  court 
of  Wisconsin  had  been  a  unit  In  either  opin- 
ion. It  would  bave  been  valuable  only  aa 
a  precedent.  In  no  sense  would  It  have 
constituted  an  authority.  The  later  reason- 
ing of  a  majority  of  the  members  of  tbat 
court  has  been  carefully  considered,  and  In 
It  we  find  no  sufHcient  argument  to  convince 
us  that  we  should  recede  from  the  line  of 
our  former  opinions. 

The  Judgment  of  the  district  court  required 
the  payment  of  interest  on  the  sum  which 
the  receiver  was  thereby  adjudged  to  pay 
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to  the  defendants  In  erroi.  It  Is  argued  tliat, 
as  Its  claim  Is  for  specific  moneys  deposited, 
the  relief  must  be  limited  to  that  sum,  and 
that,  therefore,  no  interest  was  allowable. 
It  ts  probably  true  that  this  result  would 
follow,  in  the  absence  of  a  controlling  stat- 
ute; but  this  we  need  not  consider,  for  It 
Is  provided,  in  chapter  44  of  the  Compiled 
Statutes,  that  Interest  shall  be  at  the  rate 
of  $7  for  each  9100  annually  "on  money  re- 
ceived to  the  use  of  another  and  retained 
without  the  owner's  consent,  express  or  im- 
plied." The  rate  of  interest  fixed  by  the 
district  court  was  conformable  to  this  leg- 
islative enactment,  and  was  therefore  prop- 
er. The  Judgment  of  the  district  court  is 
affirmed.    Affirmed. 


CONNECTICUT  FIRE  INS.  CO.  t. 

O'PALLON. 

(Supreme  0>nrt  of  Nebraslia.     Dec.  2,  1896.) 

Award  —  Rsvocatios  of  Sobmissiom  —  Ihpeach- 

MKST— BDRDBN  of  PbOOF— PlEAD- 
JSO  A»D  PkOOF. 

1.  An  award,  whether  at  common  law  or  un- 
der the  statute,  when  regularly  made  and  pub- 
lished, is,  In  tlie  absence  of  fraud  or  mistake, 
prima  facie  biuding  upon  the  parties  thereto) 
and  the  burden  of  alleging  and  proving  the  con- 
trary is  upon  the  party  seeking  to  impeach  it. 

2.  Evidence  tending  to  impeach  an  award  ac- 
tually made  and  published  in  accordance  with 
the  agreement  of  submission  is  inadmissible  un- 
der a  general  denial. 

3.  The  right  to  revoke  a  submission  to  ar- 
bitration at  common  law  must  be  exercised  be- 
fore the  making  and  pnblication  of  the  award) 
otherwise,  it  will  lie  considered  as  waived. 

(Syllabus  by  the  Conrt.) 

Error  to  district  court,  Otoe  county;  Chap- 
man, Judge. 

Action  by  William  O'Pallon  against  the 
Connecticut  Fire  Insurance  Company.  From 
a  Judgmetit  for  plaintiff,  defendant  brings 
error.    Reversed. 

Cbas.  Offutt,  for  plaintlflT  In  error.  Edwin 
F.  Warren  and  John  C.  Watson,  for  defend- 
ant In  error. 

POST,  C.  J.  The  defendant  in  error  (here- 
after referred  to  as  the  "plaintiff")  recovered 
Judgment  in  the  district  court  for  Otoe  coun- 
ty against  the  Connecticut  Fire  Insurance 
Company  (hereafter  called  the  "defendant") 
upon  a  certain  policy  of  Insurance  covering 
a  dwelling  house  situated  In  said  county,  to- 
gether with  the  furniture  and  wearing  ap- 
parel of  the  Insured,  and  which  is  presented 
for  review  by  means  of  a  petition  in  error 
addressed  to  this  court  Of  the  numerous 
assignments  of  error,  we  shall  notice  a  single 
one,  viz.  that  the  verdict  and  Judgment  are 
not  sustained  by  sufficient  evidence.  In  the 
policy,  which  Is  set  out  In  the  petition,  la 
found  the  following:  "(7)  ♦  •  •  Loss  or 
damage  to  property  partially  or  totally  de- 
stroyed, unless  the  amount  of  said  loss  or 
damage  is  agreed  upon  between  the  assured 


and  the  company,  shall  be  appraised  by  dis- 
interested and  competent  persons,  one  to  he 
selected  by  the  company,  and  one  by  the  as- 
sured, and,  where  either  party  demand  It,  the 
two  so  chosen  may  select  an  umpire  to  act 
with  them  In  case  of  disagreement;  and,  If 
the  said  appraisers  fail  to  agree,  they  shall 
refer  the  differences  to  such  umpire,  each 
party  to  pay  their  own  appraisers  and  one- 
half  of  the  umpires'  fees;  and  the  award  of 
any  two  In  writing  shall  be  binding  and  con- 
clusive as  to  the  amount  of  such  loss  or  dam- 
age." The  petition,  which  Is  otherwise  In 
the  usual  form,  contains  an  allegation  that, 
subsequent  to  the  loss  charged,  the  defend- 
ant's agent  and  adjuster  agreed  to  supply 
the  plaintiff  with  blank  forms  to  be  used 
in  making  the  proof  of  damage  contemplated 
by  the  policy,  and  that  afterwards,  "during 
the  month  of  July,  the  said  agent  and  ad- 
juster submitted  to  said  plaintiff  what  they 
claimed  were  proofs  of  loss  of  said  fire;  that 
plaintiff,  relying  upon  this  said  statement, 
signed  the  alleged  proof  of  loss  by  marie, 
said  plaintiff  not  being  able  to  write  or  read 
writing,  but  that  plaintift  afterwards  learn- 
ed that  the  paper  he  had  signed,  supiwsing 
it  to  be  a  proof  of  loss,  was  an  agreement 
to  have  said  property^  appraised  as  provided 
in  section  7  of  said  policy;  that,  said  plain- 
tiff afterwards  learning  that  said  paper  sign- 
ed by  him  was  the  instrument  stated,  to  wit, 
as  required  by  section  7  of  said  policy,  he  im- 
mediately notified  said  company  of  his  ignor- 
ance of  the  nature  of  the  instrument  signed 
by  him,  and  that  he  would  not  stand  to  or 
be  bound  by  such  instrument."  The  defend- 
ant company,  after  a  denial,  which  puts  In 
issue  the  foregoing  allegations,  charges  that 
on  the  14th  day  of  July,  1892,  In  consequence 
of  a  disagreement  respecting  the  amount  of  the 
plaintiff's  damage,  it  was  in  writing  agreed 
that  all  questions  of  difference  between  the 
parties  should  be  submitted  to  arbitrators 
therein  named,  whose  finding  and  decision 
should  be  conclusive  upon  the  respective  par- 
ties. The  agreement  aforesaid,  which  Is  set 
out  at  length,  is  specific  in  all  of  its  provi- 
sions, and  Is  prima  facie  a  valid,  common- 
law  submission.  Tynan  v.  Tate,  3  Neb.  38S; 
Greer  v.  Canfield,  38  Neb.  160,  56  N.  W.  883. 
It  appears  further  from  the  answer  that  the 
arbitrators  thus  mutually  chosen  were  on 
the  18th  day  of  July  sworn  to  faithfully  and 
impartially  discharge  their  duties  as  such. 
In  accordance  with  the  terms  of  the  written 
submission;  and  that,  on  the  29th  day  of 
July,  said  appraisers,  pursuant  to  the  author- 
ity conferred  upon  them  by  their  said  ap- 
pointment, made  and  published  their  finding 
and  decision  as  follows:  "To  the  parties  in 
Interest:  We,  H.  Wales  and  Louis  Pnie,  the 
appraisers  named  In  the  foregoing  agree- 
ment, having  estimated  and  carefully  ap- 
praised at  its  true  cash  valne  the  sound  val- 
ue and  the  direct  or  immediate  damage  caus- 
ed by  Are  which  occurred  on  the  30th  day 
of  June,  A.  D.  1882,  to  the  property  describ- 
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ed  in  the  foregoing  agreement,  and  having 
taken  Into  consideration  the  age,  condition, 
and  location  of  said  property  previous  to  the 
fire,  and  also  the  value  of  the  walls,  mate- 
rials, and  any  portion  of  the  building  saved, 
and  after  making  an  estimate  of  the  cost  of 
replacing  said  building,  and  making  proper 
deductions  for  depreciation  and  other  caus- 
es. In  accordance  with  the  stipulations  of 
the  foregoing  agreement,  do  hereby,  under 
oath.  And,  determine,  and  award  the  sum 
of  six  hundred  and  ninety-one  and  *«/io» 
dollars  aa  the  amount  of  said  damage  to  the 
property  therein  described,  and  more  par- 
tlcnlariy  described  as  follows:  IF6i>l.M.  On 
.  Witness  our  hands  and  seals,  at  Ne- 
braska City,  Neb.,  this  29th  day  of  July,  A. 
D.  1882.  Harry  Wales.  [Seal.]  Louis  Prue. 
[Seal.]"  It  is  by  the  defendant  further  al- 
leged that  It  has  at  all  times  since  the  date 
of  said  award  been  ready  and  willing  to  pay 
the  same,  and  has  tendered  to  the  plaintiff 
the  full  amount  thereof,  which,  upon  the  re- 
fusal of  the  latter,  is  brought  into  court  for 
bis  use  and  benefit,  in  order  that  said  ten- 
der may  be  kept  good.  The  reply  is  a  gen- 
eral denial.  It  should  in  this  connection  be 
observed  that  no  reference  is  made  by  coun- 
sel to  the  statement  of  the  i>etltlon  respecting 
plaintiff's  agreement  to  arbitrate,  and  his 
allied  subsequent  revocation  thereof.  But 
that  allegation  cannot  at  this  time  be  re- 
garded as  material,  since  the  vital  Issue  is 
tendered  by  the  answer,  which  charges  a 
particular  agreement  for  submission  to  ar- 
bitrators, and  an  award  rendered  pursuant 
thereto. 

We  may  concede,  as  charged  by  the  plain- 
tiff, that  he  was,  through  the  fraud  of  de- 
fendant's adjuster.  Induced  to  execute  an 
agreement  submitting  to  arbitrators  the 
question  of  his  damage,  and  which  submis- 
sion was  by  him  in  due  season  revoked,  up- 
on the  discovery  of  the  fraud  so  practiced. 
Such  facts  do  not  of  themselves,  however, 
amount  to  a  denial  or  an  avoidance  of  the 
new  matter  pleaded  as  a  defense,  and  would, 
if  alleged  in  the  reply,  have  been  adjusted 
insufficient  upon  demurrer  or  motion  to 
strike:  (1)  Because  It  cannot  be  presumed 
from  the  allegations  of  the  petition  and  an- 
swer that  they  refer  to  the  same  agreement. 
(2)  An  award,  whether  under  the  statute  or 
at  common  law,  is.  in  the  absence  of  fraud 
or  mistake,  binding  upon  the  parties  there- 
to, and  the  burden  of  alleging  and  proving 
its  invalidity  rests  upon  the  party  seeking 
to  Impeach  it  McDowell  v.  Thomas,  4  Neb. 
5«2;  Bentley  ▼.  Davis,  21  Neb.  685,  33  N. 
W.  473;  Fudtckar  v.  Insurance  Co.,  62  N. 
T.  382;  Camplin  ▼.  Dads  (Ky.)  24  8.  W.  IOCS; 
Bowden  v.  Crow  (Tex.  Civ.  App.)  21  8.  W.  612; 
Merritt  v.  Thompson,  27  N.  Y.  225.  The  fore- 
going authorities  fully  sustain  the  proposi- 
tions stated,  and  render  unnecessary  an  extend- 
ed reference  to  the  evidence.  It  is  sufficient 
that  the  execution  of  the  agreement  alleged 
in  the  answer  is  established  beyond  dispute. 


while  the  making  and  publishing  of  the 
award  as  charged  was  not  controverted  at 
the  trial  below.  There  was,  it  is  true,  evi- 
dence by  the  plalntlfT  tending  to  prove  a  rev- 
ocation by  him  of  the  agreement  to  arbitrate. 
But  the  plea  of  no  award  was  at  common 
law  not  allowed  in  an  action  of  debt  on  an 
award  actually  made  and  published.  2  Chit. 
PI.  308.  It  is  also  a  recognized  rule  of  the 
common  law  that  the  right  of  revocation 
must  be  exercised  before  the  publication  of 
the  award;  otherwise,  it  will  be  regarded 
as  waived.  Mlhie  v.  Gratrix,  7  East,  606; 
Green  v.  Pole,  6  BIng.  443;  Bank  v.  Wldner, 
11  Paige,  529;  Hunt  v.  Wilson,  6  N.  H.  38; 
Clement  v.  Hadlook,  13  N.  H.  185;  HaskeU 
T.  Whitney.  12  Mass.  47;  KInkead,  Code  Pi. 
{  205;  2  Enc.  PL  &  Prac.  597,  note. 

It  is  argued  in  defense  of  the  Judgment 
that  the  admission  of  evidence  In  the  nature 
of  a  confession  and  avoidance  under  a  gen- 
eral denial  should  be  objected  to  at  the  time, 
and  specially  assigned  as  error.  That  propo- 
sition is  undoubtedly  sound  as  a  statement 
of  the  general  rule,  but  It  can,  for  obvious 
reasons,  have  no  application  where,  as  in  the 
case  at  bar,  there  is  an  entire  failure  of 
proof  to  sustain  the  finding  or  verdict  com- 
plained of.  A  Judgment  based  upon  such  a 
finding  Is  not  only  unsupported  by  the  evi- 
dence, but  is  contrary  to  law,  within  the 
meaning  of  the  Code.  The  case  of  Insurance 
Co.  V.  DIerks,  43  Neb.  473,  61  N.  W.  740,  re- 
lied upon  by  the  defendant  in  error,  in  no 
wise  confilcts  with  the  views  here  expressed. 
It  follows  that  the  Judgment  must  be  re- 
versed, and  remanded  for  trial  de  novo.  Re- 
versed. 


DENISE  V.  CITY  OP  OMAHA. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1886.) 

Appsai.— Record— AssioNMBNTS  OP Brkoh— Trial 

— iNSTRIlnriONS— EVIDBSOB— OMEOTIOSS— EXCBP- 

TioNS— Wits  ESS  — Cko88-Bx*mi»atios  —  Harm- 
less Krror. 

1.  Where  an  assignment  of  error  refers  in 
gross  to  a  series  of  propositions  embodied  in  sep- 
arate paragraphs  of  the  charge  to  the  jury,  it 
need  be  examined  no  further  than  to  ascertain 
that  any  one  of  the  aeries  excepted  to  is  sonnd. 

2.  Where  alleged  errors  in  the  refusal  to  give 
several  proffered  instructions  are  grouped  in  the 
assignment,  it  does  not  require  any  further  at- 
tention after  it  is  ascertained  that  one  of  the 
propositions  to  which  complaint  is  urged  is  cor- 
rect. 

3.  To  secure  review  of  the  action  of  a  trial 
court  in  modifying  a  requested  instruction  to  a 
jury,  it  is  necessary  to  note  an  exception  to  such 
modification. 

4.  It  is  not  ground  for  the  reversal  of  a  case 
that  the  trial  court  repeated  a  proposition  of 
law  in  the  instructions  each  time  In  proper  con- 
nection with  facts  or  other  principles  involved, 
or  where  It  does  not  appear  that  the  effect  was 
to  perplex  or  mislead  the  jury.  Gran  v.  Hous- 
ton, 64  N.  W.  245,  45  Neb.  813. 

5.  Objections  to  instructions,  to  be  available 
on  review,  must  be  specifically  pointed  out  in  a 
motion  for  new  trial. 

6.  "The  ruling  of  the  trial  court  in  sustaining 
an  objection  to  a  question  put  to  one's  own  wit- 
ness cannot  be  reviewed  where  the  complalninr 
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p«rt7  baa  failed  to  mak«  an  offer  of  the  testi- 
mony indicating  what  he  expects  to  prore  bj 
the  witnesa,  is  response  to  the  question  pro- 
pounded and  overruled."  Barr  v.  City  of 
Omaha,  fiO  N.  W.  501,  42  Neb.  841. 

7.  Alleged  errors  in  the  admission  of  eridence 
cannot  be  reyiewed  where  no  objection  to  Its 
reception  was  interposed  in  the  trial  conrt. 

8.  The  exclusion  of  offered  evidence  is  not 
prejudicial  error  where  the  witness  has  pre- 
viously given  or  subsequently  (dves  the  evidence 
sought  to  be  introduced,  or  that  of  lilte  charac- 
ter and  to  the  same  efFpct.  Hnlbert  v.  Rosen- 
balm,  68  N,  W,  (522,  49  Neb,  — . 

9.  The  action  of  n  trial  court  In  the  admission 
of  evidence  will  not  be  reviewed  in  the  absence 
of  any  assiprnment  in  reference  thereto. 

10.  Assignment  in  relation  to  the  admission  of 
certain  testimony  of  the  value  of  a  lot,  without 
considering  in  the  estimate  the  improvements 
thereon.  Held,  that  the  evidence  was  compe- 
tent, and  the  assignment  unavailable. 

n.  The  action  of  the  trial  court  in  sustaining 
objections  to  certain  questions  put  to  a  witness 
for  defendant  on  cross-examination  examined, 
and  hrltl  not  erroneous. 

12.  Beid,  that  there  was  sufficient  evidence  to 
support  the  verdict  rendered. 

13.  Where  it  is  sought  to  present  to  this  comt 
alleged  errors  occurring  at  the  trial  in  the  dis- 
trict court,  to  determine  which  involves  an  ex- 
amination of  matters  which  can  only  properly 
be  presented  by  a  bill  of  exceptions,  such  bill, 
settled  and  signed  as  prescribed  by  law,  is  indis- 
pensably uecessary.  Scott  v.  Spencer,  60  N, 
W.  85)2,  42  Neb.  632. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county;  Da- 
vis, Judge. 

Action  t^  Jacob  C.  Denlse  against  the  city 
of  Oinaba.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Afflrmed. 

Warren  Switzler,  for  plaintiff  in  error.  W. 
J.  Connell  and  B.  J.  Oomisb,  for  defendant 
in  error. 

HARRISON,  J.  The  plaintiff  commenced 
this  action  In  the  district  court  of  Douglas 
county,  against  the  city  of  Omaha,  to  recover 
damages  which  lie  alleged  in  bis  petition  were 
caused  by  the  grading,  by  or  under  the  direc- 
tions aud  authority  of  defendant,  of  certain 
streets  in  the  city,  and  adjacent  to  residence 
property  owned  by  plaintiff,  and  on  which  he 
had  a  tenement  bouse  or  houses.  Issues  were 
Joined  and  tried,  aud  the  trial  resulted  in  a 
verdict  and  Judgment  adverse  to  the  plaintiff; 
hence  the  presentation  of  the  case  on  his  part 
to  this  court  for  a  review  of  the  proceedings 
In  the  district  conrt. 

One  assignment  of  error  was  as  follows: 
"The  court  erred  hi  giving  instructions  on  its 
own  behalf  numbered  as  follows:  Two  (2), 
three  (3),  four  (4).  five  (5).  six  (6),  seven  (7), 
and  eight  (8)."  Nos.  3  and  5  of  the  Instruc- 
tions to  which  reference  was  therein  made 
were  without  error,  and,  as  there  was  no  sep- 
arate and  specific  assignment.  It  needs  no  fur- 
ther examination.  Pollock  v.  Whipple,  45  Neb. 
844,  64  N.  W.  210;  Rlpp  V.  Hale,  45  Neb.  587, 
64  N.  W.  454. 

It  is  lu-ged  that  the  court  erred  In  refustog 
to  give  instructions  asked  on  behalf  of  the 
plaintiff,  numbered  as  follows:  "Three  (3), 
six  (6).  seven  (7),  eight  (8),  nine  (9),  ten  (10), 


eleven  (lit,  and  twelve  (12),  and  In  changing 
number  four  (4),  and  giving  it  as  dianged." 
This  assignment  is  not  directed  against  the 
refusal  to  give  any  particular  one  of  the  in- 
structions, but  refers  to  all.  Some  of  them 
were  unobjectionable,  and  the  propoaitton  em- 
bodied In  at  least  one  of  them  had  been  fuUy 
covered  by  a  paragraph  of  the  charge  given. 
Under  such  conditions,  the  assignment  need 
not  be  further  considered.  Pollock  t.  Whip- 
ple, supra;   Klpp  v.  Hale,  supra. 

In  regard  to  the  portlm  of  the  assignment 
which  relates  to  the  modification  of  the  instmc- 
tlon  numbered  4,  requested  by  plaintiff,  no  ex- 
ception was  noted  to  the  modification  In  the 
trial  court;  henoe  the  objection  is  not  avail- 
able here. 

It  Is  argued  that  undue  prominence  was  giv- 
en, by  the  repetition  In  certain  paragraphs  of 
the  Instructions,  of  the  proposition  that,  in 
order  to  recover,  the  plaintiff  must  produce  a 
preponderance  of  the  testimony.  The  idea 
expressed  was  entirely  proper  in  the  connec- 
tion in  which  it  appeared  in  the  Instructions, 
and,  from  a  careful  review  oif  the  record  of  the 
whole  proceedings  during  the  hearing  In  the 
trial  court,  we  are  constrained  to  believe  that 
the  portions  of  the  Instructions  attacked  were 
not  open  to  the  objection  that  they  tended  to 
mislead  the  Juiy.  If  they  did  not,  there  was 
no  available  error.  Gran  v.  Houston,  45  Jifb. 
813,  ^  N.  W.  345;  HIU  v.  State,  42  Neb.  saj, 
80  N.  W.  916;  Oarstens  v.  McDonald,  38  Neb. 
858,  57  N.  W.  767;  Seebrock  v.  Fedawa,  30 
Neb.  424,  46  N.  W.  650.  FnTthermore,  the 
motion  for  new  trial  contained  no  specific 
complaint  In  respect  to  these  Instructions  on  ' 
the  ground  now  urged,  which  would  preclude 
an  examination  of  the  dbjection  here.  Barr 
V.  City  of  Omaha,  42  NeO).  842,  60  N.  W.  591. 

There  are  several  assignments  which  xKtinl 
to  alleged  errors  is  the  exclusion  of  designated 
portions  of  the  testimony.  In  reject  to  the 
majority  of  them,  It  suffices  to  say  that  no  of- 
fer to  prove  the  facts  sought  to  be  elicited  by 
the  questions  to  which  objections  were  sus- 
tained followed  such  action,  which  renders  the 
alleged  errors  unavailable.  Barr  v.  City  of 
Omaha,  42  Neb.  842,  60  N.  W.  591. 

One  of  the  questions  as  to  which  the  above- 
mentioned  objection  was  urged  was  mmbered 
444.  To  this,  It  appeals  t^  the  record,  no  ob- 
jection was  interposed. 

A  hypothetical  question  was  asked  one  of 
the  witnesses  for  plaintiff,  and  was  "objected 
to  as  asstmilng  facts  not  proven."  The  ob- 
jection was  sustained,  and  to  this  action  an 
exception  was  noted.  The  question  waa  not 
open  to  the  objection  made  and  sustained,  but. 
Immediately  following  this,  the  witness  was 
further  Interrogated  on  the  same  line,  and  the 
information  expected  In  reply  to  the  rejected 
interitjgatory  waa  thereby  elicited;  hence  there 
was  no  prejudicial  en«r.  Halbeot  v.  Roaen- 
balra,  49  Neb.  — ,  «8  N.  W.  622. 

It  Is  urged  hi  the  brief  filed  for  plaintiff  that 
there  was  error  In  overruling  an  oiijection 
made  for  plaintiff  to  question  numbered  S33, 
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propounded  to  a  wltneu  for  defendant.  There 
was  no  assignment  of  error  lu  reApect  to  tbis; 
hence  It  will  not  be  considered. 

It  is  contended  that  the  trial  court  erred  "In 
adoiittine  the  testimony  of  any  of  the  real- 
estate  men  called  by  defendant, -as  they  did 
not  take  into  account.  In  giving  their  opin- 
ions, the  improvements  on  the  property.  See, 
for  Instauce.  Mr.  Uascall's  testimony,  ques- 
tions BTt)  and  (8X>,  and  Mr.  Ames,'  No.  745. 
Others  were  to  the  same  effect"  No  objec- 
tion was  made  to  the  Introdnctlon  of  a  large 
portion  of  the  testimony  of  the  character  here 
indicated.  The  particular  question  Is  not  al- 
luded to  in  the  assignment  quoted,  but  there 
was  an  objection  made  to  a  question  of  the 
overruling  of  which  error  Is  assigned,  and  by 
which  the  point  urged  may  be  said  to  have 
been  presented.  The  value  of  the  bouse  or 
bouses  separately  from  that  of  the  lot  had 
been  shown  by  a  number  of  witnesses,  and 
it  was  certainly  not  objectionable  to  prove  the 
value  of  the  lot  or  land  separately  from  the 
Improvements.  It  was  competent,  in  view  of 
the  condition  of  the  evidence.  The  jury,  by 
a  comparison  and  combination  of  the  values 
shown  of  the  lot  alone  and  the  improvements 
la  themselves,  or  the  two  together,  could  form 
a  correct  conclusion  as  to  their  values,  either 
before  or  after  the  grading,  which  was  claim- 
ed to  have  reduced  the  value  and  caused  the 
damages. 

The  city  engineer  was  called  as  a  witness, 
and  some  drawings  or  "profiles"  were  identi- 
fied by  him  as  showing  the  streets  at  or  near 
the  plaintifTs  property,  and  also  their  original 
surface  Hues,  established  grades,  and  changes 
of  gtttie,  etc.;  and,  from  these  drawings  and 
his  own  linowledge  of  the  matters,  he  gave 
testimony  in  rehition  to  the  worlt  done  at  the 
time  the  streets  were  graded,  and  of  the  con- 
dition of  the  plaintiff's  property  or  the  lot 
after  the  woric  was  done.  On  cross-examina- 
tion, he  was  aslced  certain  questions  to  which 
objections  were  interposed  and  sustained.  It 
is  claimed  that  the  questions  to  which  we 
have  Just  referred  were  for  the  purpose  of  as- 
certaining the  luiowledge  of  the  witness  on 
the  subject  about  which  be  was  testifying, 
and,  further,  to  test  his  capacity  as  an  expert 
witness.  The  questions  had  no  rolevancy,  nor 
could  the  testimony  which  it  was  sought  to 
draw  out  by  them  have  any,  to  the  subjects 
cmbriKcd  in  the  testimony  of  the  witness;  nor 
do  we  think  it  would  iiave  tended  In  the  least 
to  assist  in  an  'nveetlgatioD  in  regard  to  the 
ability  of  the  witness  as  an  engineer,  and  we 
are  unable  to  see  wherein  the  plaintiff  was 
prejudiced  by  the  exclusion  of  the  testimony. 

It  is  ui^ed  that  the  verdict  was  not  sustain- 
ed by  sufficient  evidence.  We  ore  not  pre- 
pared to  say,  after  a  careful  perusal  of  the 
evidence,  that  we  would  have  reached  the 
same  conclusion  as  did  the  Jury,  but  there 
was  SDfflcient  evidence  to  support  the  verdict 
rendered;  hence  It  will  not  be  disturbed. 
Converse  ▼.  Meyer.  14  Neb.  180, 15  N.  W.  HO; 
DurreU  v.  Hart,  25  Neb.  610,  41  N.  W.  551. 


Moreover,  we  wiU  add  here  that  we  need  not 
have  examined  into  the  sufficiency  of  the  evi- 
dence to  warrant  the  verdict,  nor  into  the 
questions  moc«ed  in  regard  to  the  exclusion' 
or  improper  reception  of  evidence,  nor.  Indeed, 
any  point  to  determine  which  a  resQrt  to  the 
bill  of  exceptions  became  necessary,  for  what 
appears  in  the  record  as  the  bill  of  exceptions 
has  not  been  settled  or  signed  by  either  the 
trial  judge  or  the  cleik  of  the  district  court  _ 
In  which  the  case  was  tried.  The  following  ' 
stipulation,  signed  by  the  attorneys  in  tbe 
case,  in  of  tbe  record,  to  wU:  "It  is  hereby 
stipulated  and  agreed  that  the  within  is  a 
complete  transcript  at  tbe  evidence  and  all 
exhibits  introduced  In  tbe  above-entitied  cause, 
and  that  the  «ame  may  be  filed  as  the  bill  of 
exceptions  In  said  cause,  and  made  a  port 
of  the  record  therein."  But  this  is  not  suffi- 
cient to  entitle  the  matters  so  attempted  to 
be  made  of  record  to  examination.  "Where 
It  Is  sought  to  present  to  this  court  alleged  er- 
rors occurring  at  the  trial  In  a  district  court, 
a  bill  of  exertions  settled  and  signed  as 
required  by  law  is  indispensably  necessary ." 
Scott  V.  Spencer,  42  Neb.  632,  60  N.  W.  802; 
Reynolds  v.  Diets,  39  Neb.  180,  58  N.  W.  80; 
I  Edwards  v.  Kearny,  14  Neb.  83,  15  N.  W. 
320.  The  Jud^nneot  of  the  district  court  Is 
affirmed.     Affirmed. 


HORBACH  V.  CITT  OF  OMAHA  et  at 
(Supreme  Court  of  Nebraska.    Dec.  2,  ISOB.y 

Bin.  or  ExcBPTioss— TrME  roa  SfSMissioy— Ei- 

TBNStOS — DlLIQEKCE. 

1.  .'Section  311  of  the  Code  of  Civil  Procedure 
frxKB  ntid  liniltBthe  time  within  whirh  proposed 
bill*  of  exceptions  may  l>e  snlimitteil  to  the  ad- 
verse part.v.  in  the  aimenee  of  any  order,  the 
party  exct'ptinK  has,  for  this  pnr(iofie,  15  days 
from  the  ndjonrnment  siuo  die  of  the  term  at 
wliieh  jndfrment  is  rendered  or  at  which  a  mo- 
tion for  a  new  trial  is  ruled  on.  The  court  may, 
in  its  discretion,  allow  additional  time,  not  ez- 
ceedinp  40  days  from  such  adjournment.  TTp- 
on  due  Bhowintr  of  diligence,  and  not  otberwiae, 
the  judue  who  tried  the  cause  may  further  ex- 
tend the  time,  but  not  l>eyond  40  days  addi- 
tional. 

2.  The  fact  that  the  party  excepting  has  been 
diligent,  and  the  delay  was  caused  by  the  de- 
fault of  the  reporter  in  preparing  a  transcript, 
does  not  authorize  tlie  submission  of  a  bill  aft- 
er the  expiration  of  80  days  from  the  adjourn- 
ment of  tlie  term. 

3.  Bichards  v.  State.  34  N.  W.  346,  22  Neb. 
145.  overruled,  on  the  point  stated  In  the  first 
paragraph  of  the  syllabus  thereof. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  county; 
Keysor,  Judge. 

Action  by  one  Horbacb  against  the  city  of 
Omaha  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  On  motion  of  ap- 
pellee Baer  to  quash  the  bill  of  exceptions. 
Sustained. 

Chas.  A.  Gobs,  for  appellant.  W.  J.  Oonnell 
and  Saunders  A  Macfarland,  tor  apitelleas. 
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IRVINE,  C.  This  case  Is  presented  on  the 
motion  of  the  appellee  Baer  to  quash  the  blU 
of  exceptions,  the  principal  ground  of  the  mo- 
tion being  that  the  proposed  bill  was  not  sub- 
mitted to  the  appellee  within  the  time  pro- 
vided by  law.  The  record  discloses  that  the 
decree  appealed  from  was  rendered  at  the 
February,  1886,  term  of  the  district  court  for 
Douglas  county,  which  adjourned  May  2d.  At 
,  the  time  the  decree  was  rendered  40  days 
from  the  rising  of  court  was  allowed  In  which 
to  prepare  and  submit  the  bill.  On  June  10th 
a  further  order  was  made  by  the  trial  judge 
whereby  an  additional  40  days  was  allowed. 
The  bill  was  not  submitted  until  July  25th, 
which  was  several  days  after  the  expiration 
of  the  time  limited.  When  submitted  to 
Beer's  counsel  no  amendments  were  proposed, 
but  they  objected  to  the  allowance  of  the  bill 
for  the  reason  indicated.  The  judge,  how- 
ever, undertoolc  to  allow  the  bill  on  quite  sat- 
isfactory evidence  that  the  delay  In  submit- 
ting the  same  was  due  to  no  fault  of  the  plain- 
tiff nor  his  attorney,  but  was  occasioned  solely 
by  the  failure  of  the  official  stenographer  to 
sooner  prepare  a  transcript  of  the  evidence. 
The  question  is  thus  presented  as  to  whether  a 
proposed  bill  of  exceptions  may  be  submitted 
to  the  adverse  party  after  the  expiration  of 
the  extreme  time  permitted  by  statute  and  by 
the  Judge's  order  in  pursuance  thereof,  where 
the  plaintiff  shows  himself  to  tiave  been  dili- 
gent. This  question  calls  for  a  consideration 
of  section  311  of  the  Code  of  Civil  Procedure, 
which,  80  tor  as  It  relates  to  the  time  of  pre- 
senting the  bill,  now  stands  as  follows:  "When 
the  decision  is  not  entered  on  the  record  or 
the  grounds  of  objection  do  not  sufficiently 
appear  In  the  entry,  the  party  excepting  must 
reduce  his  exceptions  to  writing  within  fifteen 
days,  or  In  such  time  as  the  court  may  direct, 
not  exceeding  forty  days  from  the  adjourn- 
ment sine  die  of  the  term  of  court  at  which 
judgment  Is  rendered  or  at  which  the  motion 
for  a  new  trial  is  ruled  on,  and  submit  the 
same  to  the  adverse  party  or  his  attorney  of 
record  for  examination  and  amendment  if  de- 
sired. •  •  •  In  cases  where  a  party  seek- 
ing to  obtain  the  allowance  of  a  bill  of  excep- 
tions has  used  due  diligence  in  that  behalf 
but  has  failed  to  secure  the  settlement  and 
allowance  of  the  same  as  herein  required.  It 
shall  be  competent  for  the  judge  who  tried  the 
cause,  upon  due  showing  of  diligence  and  not 
otherwise,  to  extend  the  time  herein  allowed, 
but  not  beyond  forty  days  additional  to  that 
herein  provided,  making  such  specific  direc- 
tions in  that  behalf  as  shall  seem  just  to  all 
parties."  In  Richards  v.  State.  22  Neb.  145, 
34  N.  W.  346,  a  similar  question  arose,  and 
the  following  language  was  used:  "This  being 
the  case,  the  plaintiff  was  not  at  fault.  So 
far  as  appears,  he  has  done  all  that  he  could 
to  procure  the  bill  within  the  time  stated.  In 
the  absence  of  a  showing  to  the  contrary,  all 
presnmptioDS  of  diligence  are  in  favor  of  the 
plaintiff  In  error.  The  law  relating  to  the 
prepantion  of  bUB  of  exception  should  be  lib- 


erally construed,  as  being  In  furtherance  of 
Justice.  The  motion  must,  therefore,  be  over- 
ruled." This  decision  to  open  to  criticism  on 
several  grounds.  The  conrt  makes  no  refer- 
ence to  the  terms  of  the  statute,  nor  to  any  of 
the  somewhat  numerous  decisions  which  had 
preceded  the  case  under  consideration.  The 
case  involved  a  number  of  Important  ques- 
tions, and  it  is  inferable,  from  the  detailed 
treatment  of  other  questions  In  the  opinion, 
and  the  summary  disposition  of  this  one,  that 
this  was  treated  both  by  counsel  and  the  court 
as  of  minor  importance,  and  did  not  receive 
as  careful  an  examination  as  It  would  have 
received  had  the  motion  to  quash  been  present- 
ed as  a  distinct  matter.  The  decision  is  based 
on  two  propositions:  First,  that.  In  the  ab- 
sence of  a  showing  to  the  contrary,  diligence 
in  procuring  the  settlement  of  the  bill  would 
be  presumed ;  and,  secondly,  that,  If  the  plain- 
tiff in  error  was  diligent,  delay  was  not  fatal. 
The  court,  in  announcing  these  propositions, 
evidently  overlooked  the  fact  that  the  stat- 
ute. Instead  of  presuming  diligence  on  the 
part  of  the  plaintiff,  provides  that  the  second 
40  days  may  be  allowed  "upon  due  showing 
of  diligence  and  not  otherwise,"  and  also  over- 
looked the  further  provision  that,  when  such 
diligence  is  shown,  time  may  be  extended, 
"but  not  beyond  forty  days  additional."  Fur- 
ther, it  appears  from  the  opinion  that  the  ob- 
jection made  by  the  attorney  general  to  the 
bill  was  that  it  was  not  signed  within  80 
days  from  the  time  the  court  adjourned.  The 
SO-days  period  refers  to  the  submission  of  the 
bill  to  the  adverse  party.  Under  proper  cir- 
cumstances it  need  not  be  presented  for  sig- 
nature by  the  Judge  until  20  days  thereafter, 
and  then  the  judge  may  retain  the  bill  for  ex- 
amination, and  sign  it  still  later.  Leighton  v. 
Stuart,  8  Neb.  96;  Parker  v.  Kuhn,  19  Neb. 
394,  27  N.  W.  399.  Therefore,  the  case  did 
not  properly  present  the  question  which  the 
court  undertook  to  pass  upon.  For  the  rea- 
sons stated  we  do  not  think  that  Richards  v. 
State  should  be  deemed  as  conclusively  set- 
tling the  question  before  us. 

Prior  to  1877  It  was  necessary  to  settle  the 
bill  of  exceptions  within  the  trial  term.  Under 
this  practice  terms  were  kept  open  for  long  and 
indefinite  periods  to  permit  the  settlement  of 
bills,  and  the  legislature,  therefore,  in  1877 
(Sess.  Laws,  p.  11),  amended  section  311  in 
such  manner  that  it  was  made  to  contain  the 
provision  In  the  present  section,  whereby  the 
party  excepting  Is  requh^d  to  submit  the  pro- 
posed bill  within  15  days,  or  in  such  time  as  the 
court  may  direct,  not  exceeding  40  days  from 
the  rising  of  the  court  The  section  then  did 
not  contain  any  provision  for  a  further  exten- 
sion of  time.  Construing  the  act  of  l877,  tbe 
court  said  (Bank  v.  Bartlett.  8  Neb.  319):  "The- 
party  excepting  has  15  days  from  the  rising  of 
the  court  In  which  to  reduce  his  exceptions  to 
writing,  and  submit  the  same  to  the  adverse 
party,  without  an  order  of  the  court  If  he  de- 
sires a  longer  period  of  time  In  which  to  pre- 
pare and  submit  the  same  to  the  adverse  party, 
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tbe  court  may  extend  the  time,  not  to  exceed  40 
days  from  the  rising  of  the  court.  In  such  case, 
tbe  bin  must  be  submitted  to  the  adverse  party 
wlthb)  the  period  prescribed  In  the  order."  In 
Jefferson  Co.  ▼.  Saxon,  10  Neb.  14,  4  N.  W. 
309,  Bank  ▼.  Bartlett  was  approved,  the  court 
saying:  "But,  even  with  such  extension,  it  must 
not  be  delayed  beyond  40  days  from  the  end  of 
ttae  term."  In  Curran  t.  WUcox,  10  Neb.  449, 
6  N.  W.  762,  it  was  held,  on  a  petition  for  a 
new  trial,  that  a  party  to  an  action  Is  justified 
in  relying  on  the  offldal  reporter  for  a  tran- 
■cript  of  the  eyidence,  and  If,  by  reason  of  the 
reporter's  default,  he  thereby  loses  the  oppor- 
tmiity  of  presenting  a  bill  of  exceptions,  a  new 
trial  diould  be  granted.  The  construction  of 
the  section  was  thus  made  clear.  The  utmost 
time  permitted  for  submitting  the  bill  was  40 
days  from  the  adjournment  of  the  court,  and, 
where  a  party  failed  to  obtain  a  bill  without 
fault  on  his  part,  but  through  the  fault  of  an 
officer  of  the  court,  tbe  remedy  was  by  petition 
for  a  new  trial.  It  was  undoubtedly  because  of 
these  decisions  that  the  legislature  was  moved,' 
In  18S1,  and  very  soon  after  the  decision  of  Cur- 
ran ▼.  Wilcox,  to  amend  section  311  by  adding 
the  provision  permitting  the  Judge  who  tried  the 
cause,  upon  the  showing  of  diligence,  and  not 
otherwise,  to  further  extend  the  time,  but  not 
beyond  40  days  additional.  Sess.  Laws  18S1, 
C.  27. 

The  light  to  a  bill  of  exceptions  is  in  all 
eaaea  the  creatme  of  statute,  and  is  measured 
and  defined  by  statute.  Greenwood  v.  Craig, 
27  Neb.  669,  43  N.  W.  427;  Moline,  Milbum 
A  Stoddard  Co.  v.  Curtis,  38  Neb.  620,  57  N. 
W.  161;  Hanscom  v.  Lantiy,  48  Neb.  665,  67' 
N.  W.  762.  In  the  cases  Just  cited,  as  well 
as  in  others,  among  them  Sherwln  v.  O'Connor, 
23  Neb.  221,  36  N.  W.  491,  and  State  v.  Gaslln, 
23  Neb.  71,  40  N.  W.  601,  the  court  has  clearly 
recognized  the  statute  as  defining  the  authority 
for  settling  a  bill  of  exceptions.  It  cannot  be 
aaerted  that  this  court,  or  the  district  court. 
Is  empowered,  in  exceptional  cases,  or  for  the 
purpose  of  mahitalning  any  supposed  general 
princiide  of  abstract  ethics,  to  enlarge  the  stat- 
ute, or  to  create  a  right  to  a  bill  where  the  stat- 
ute confers  uon&  It  Is  true  that,  In  State  v. 
Gaslln,  32  Neb.  291,  49  N.  W.  333,  Richards  v. 
State  was  cited  with  apparent  approval.  But 
In  that  case  the  proposed  btU  had  been  submit- 
ted within  the  time  fixed  by  the  court's  order. 
Tbe  question  was  whether  the  i>articular  Judge 
wbo  made  the  order  had  authority  to  make  It. 
The  court  held  that  he  had  such  authority,  so 
that  tbe  bill  was  presented  within  the  time  fixed 
by  the  statute.  The  language  of  the  statute 
seems  almost  too  plain  to  demand  construction. 
A  party  has  of  right,  and  without  any  order  of 
the  oomt,  15  days  from  the  rising  of  the  court 
to  present  the  bill.  The  court  may,  In  Its  dls- 
cretton,  allow  further  time,  not  to  exceed  40 
(lays  tram  the  rising  of  the  court.  The  Judge 
wbo  tried  the  case  may  allow  additional  time, 
bat,  hy  tbe  express  language  of  the  statute,  he 
caimot  allow  more  than  40  days  additional,  and 
this  can  only  be  allowed  upon  a  showing  of  due 


diligence.  To  say  that,  upon  a  showing  of  dili- 
gence, the  bill  may  be  presented  after  the  ex- 
piration of  such  second  40  days,  is  to  declare 
the  law  to  be  contrary  to  Its  perfectly  plain  lan- 
guage. If  the  doctrine  of  Richards  v.  State  be 
sound,  then  we  have  this  anomalous  state  of 
affairs:  Forty  days  having  been  allowed,  no 
additional  time  can  be  allowed  except  on  afitrm- 
atlve  showing  of  due  diligence  on  the  part  of 
the  party  excepting  (Stein  v.  Vanntce,  44  Neb. 
132,  62  N.  W.  464),  and  then  only  40  days  more. 
But  If  such  party  fall  to  present  the  bill  with- 
in that  time,  then,  as  said  In  Richards  v.  State, 
diligence  on  his  part  will  be  presumed,  and  the 
bill  may,  nevertheless,  be  presented  thereafter. 
No  (pinion  Is  here  expressed  as  to  whether 
or  not  time  occupied  by  legal  proceedings  hav- 
ing for  their  object  the  enforcement  of  the  du- 
ties of  parties,  of  the  Judge,  or  of  court  of- 
ficers, should  be  computed  in  ascertaining 
whether  the  period  has  elapsed.  The  motion  to 
quash  the  bill  of  exceptions  is  sustained.  Sus- 
tained. 


LANGAN  V.  BINFIELD  et  al. 
(Supreme  Court  of  Nebraska.     Dec.  2,  1896.) 
School  Lands— Lbasb  —  Assionmbnt  —  Rscoai) 

— FORVBITUBB— ReDSMPTION. 

1.  The  statutes  relating  to  the  leasing  of 
school  lands  provide,  among  other  things,  that 
no  assigument  of  a  lease  contract  shall  be  valid 
unless  the  same  be  entered  of  record  in  the  of- 
fice of  the  commissioner  of  public  lands  and 
buildings.  Other  sections  provide  for  the  for- 
feiture of  leases  for  nonpayment  of  rent,  and 
the  releasing  of  the  land,  with  a  further  provi- 
sion that  the  owner  of  any  contract  of  lease  so 
forfeited  may  redeem  the  same  by  paying  all 
delinquencies  and  costs  at  any  time  before  such 
land  is  again  sold  or  leased.  Held,  that  tbe  pro- 
vision with  regard  to  assignments  is  for  tbe 
protection  of  the  state,  and  that  no  assignee  ob- 
tains any  right,  as  against  the  state,  until  the 
assignment  has  been  entered  of  record. 

2.  That  an  assignee  whose  assignment  has 
not  been  so  entered  of  record  is  not  entitled  to 
redeem  from  a  forfeiture  of  the  lease. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Hall  county; 
Harrison,  Judge. 

Action  by  Mary  A.  Langan  against  Robert 
Binfleld  and  others  to  redeem  from  a  for- 
feiture of  a  lease  of  school  lands,  and  for 
Injunction.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Abbott  &  Caldwell,  for  appellant.  W.  H. 
Thompson,  for  appellees.  ^ 

IRVINE,  C.  In  1890,  William  Haman 
leased  from  tbe  state  certain  school  lands  in 
Hall  county.  Thereafter  he  assigned  tbe 
leases  to  bis  daughter,  Mrs.  Langan,  the  ap- 
pellant. The  assignments  were  not  entered 
of  record  in  the  office  of  the  commissioner  of 
public  lands  and  buildings.  Mrs.  Langan, 
however,  entered,  and  made  certain  improve- 
ments. Default  having  been  made  In  tbe 
payments  of  rent,  notice  was  given  of  a  pro- 
posed forfeiture  of  the  lease  by  sending  such 
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notice  by  means  of  registered  letter  to  Har- 
uau,  and  also  by  newspaper  publication.  In 
tlie  view  we  take  of  tbe  case,  It  is  not  nec- 
essary to  pass  upon  the  validity  of  tbe  no- 
tice. Payment  not  having  been  made  within 
tbe  prescribed  period,  the  board  of  public 
lands  and  buildings  declared  a  forfeiture  of 
the  lease.  Thereafter  Blnfield  applied  in  due 
form  for  a  lease  of  the  land,  and  paid  to  the 
county  treasurer  of  Hall  county  the  requisite 
rental,  tbe  treasurer  issuing  his  receipt  there- 
for. Before  the  commissioner  of  public  lands 
and  buildings  had  executed  to  Blnfield  a 
lease,  Mrs.  Langan  tendered  to  tbe  treasurer 
of  Hall  county  a  sufficient  sum  to  cover  all 
delinquencies  and  costs,  for  tbe  purpose  of 
redeeming  from  tbe  said  forfeiture.  Tlie  ten- 
der was  refused,  and  she  institoted  this  ac- 
tion against  Blnfield,  tbe  county  treasurer, 
and  tbe  commissioner  of  public  lands  and 
buildings  for  the  purpose  of  enforcing  her 
claim  for  redemption,  and  enjoining  tbe  of- 
ficers from  executing  any  lease  to  Blnfield. 
Tbe  district  court  found  for  tbe  defendants, 
and  dismissed  the  case.  Mrs.  Langan  ap- 
peals. 

Tbe  statutes  most  particularly  applicable 
to  tbe  case  are  sections  14  and  16,  c.  80,  art. 
1,  Comp.  St.  Section  14  provides  for  the 
leasing  of  unsold  school  lands,  and  contains 
the  following:  "Upon  a  failure  to  pay  the 
agreed  rental  for  the  ];>ertod  of  six  months 
from  the  time  said  payments  are  due,  the 
said  lease  may  be  forfeited  and  fully  set 
aside  as  provided  In  section  sixteen  of  this 
act;  and  no  assignment  of  such  lease  con- 
tract shall  be  valid  unless  tbe  same  be  en- 
tered of  record  In  the  office  of  the  commis- 
sioner of  public  lands  and  buildings."  Sec- 
tion 16  provides  for  tbe  forfeiture  of  leases, 
and  doses  as  follows:  "Tbe  owner  of  any 
contract  of  sale  or  lease  so  forfeited,  may 
redeem  the  same  by  paying  all  delinquencies 
and  costs  at  any  time  before  such  land  is 
again  sold  or  leased."  A  question  much  dis- 
cussed in  the  briefs  is  whether  by  the  receipt 
of  Blnfleld's  money  and  application  the  land 
bad  been  again  leased  before  the  execution 
of  a  formal  contract,  within  the  meaning  of 
tbe  last  provision.  This  question  we  do  not 
find  It  necessary  to  consider.  The  provision 
of  section  14  quoted  requires  as  essential  to 
tbe  validity  of  an  assignment  that  It  be  en- 
tered of  record  In  the  office  of  the  commis- 
sioner of  public  lands  and  buildings.  This 
requirement  Mrs.  Langan  had  not  complied 
with.  This  being  true,  we  think  she  has  not 
shown  any  rights  as  against  tbe  state.  It  Is 
doubtless  true  tliat  this  provision  is  inserted 
for  the  protection  of  tbe  state,  and  therefore 
the  numerous  decisions  with  reference  to  as- 
signments of  pre-emption  and  other  rights  to 
the  public  lands  of  the  United  States  are  not 
applicable.  The  restrictions  upon  alienation 
of  such  rights  are  largely  founded  upon  pub- 
lic policy,  and  for  the  protection  of  the  en- 
tryman.  They  are  not  merely  for  the  pro- 
tection of  tbe  government    Cases  more  near- 


ly In  point  are  those  relating  to  the  assign- 
ment of  claims  against  the  United  States. 
An  act  of  congress  provides  that  all  trans- 
fers and  assignments  of  claim-i  against  the 
United  States  "shall  be  absolutely  null  and 
void  unless  the  same  shall  be  freely  made 
and  executed  In  tbe  presence  of  at  least  two 
attesting  witnesses  after  the  allowance  of 
such  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  tbe 
payment  thereof."  10  Stat.  170.  The  title  of 
this  act  was  "An  act  to  prevent  frands  upon 
tbe  treasury  of  the  United  States."  It  Is 
therefore  apparent  from  the  title  that  this 
provision  was  for  the  protection  of  the  gov- 
ernment, and  was  not  founded  upon  motives 
of  public  policy,  in  any  broader  sense.  It 
has  been  held  that  this  statute  applies  to 
proceedings  in  the  court  of  claims,  althougb 
that  court  had  not  been  established  when 
the  statute  was  passed;  and  that  assignees 
of  claims  against  the  United  States,  unless 
they  bring  themselves  within  the  exceptions 
of  tbe  act,  have  no  standing  to  assert  against 
tbe  United  States  any  right  whatever.  Ttte 
Cote  Case,  3  Ot  01.  64;  Trist  v.  Child,  21 
WaU.  441;  U.  S.  V.  Qlllis,  95  U.  8.  407;  St. 
Paul  &  D.  R.  Oo.  v.  U.  S.,  112  U.  S.  733,  5 
Sup.  Ct  366.  We  are  fully  conscious  of  the 
distinction  which  might  be  suggested  be- 
tween money  claims  against  a  sovereign 
power  enforceable  only  as  that  power  may 
permit,  and  contiacts  with  reference  to  the 
public  domain.  At  the  same  time  we  believe 
that  the  principle  which  has  actuated  tbe 
federal  courts  in  enforcing  the  statute  cited 
is  applicable  to  the  case  before  us.  Tbe  re- 
striction as  to  alienation  In  our  statute  Is 
connected  by  grammatical  constmctlon  with 
the  provisions  relating  to  forfeltmre  of  leases. 
It  was  manifestly  the  intention  of  the  legis- 
lature to  require  all  assignments  to  be  en- 
tered of  record  in  tlie  office  of  the  commis- 
sioner in  order  that  the  state  might  with 
certainty  transact  Its  business  with  tbe 
leases,  and  in  order  that  it  might  protect  it- 
self against  the  claims  of  unknown  assignees. 
Assignments  of  school-land  leases  are  not 
prohibited,  but,  in  ordw  to  render  them  ef- 
fective as  against  tbe  state,  the  state  must 
be  Informed  of  the  assignments,  and  the  in- 
formation must  be  conveyed  by  entering  tbe 
assignments  of  record  in  the  office  of  the 
commissioner;  otherwise  tbe  assignment  is 
"not  valid,"— that  is,  it  is  void,  or  at  least 
voidable,  at  tbe  option  of  the  state.  If  wc 
held  that  the  assignee  under  an  unrecorded 
assignment  may  in  any  manner  enforce  hi? 
claim  against  the  state,  then  we  should  be 
holding  that  the  assignment  is  valid,— di- 
rectly contrary  to  tbe  language  of  the  stat- 
ute. Whether  or  not  the  lease  to  Blnfield 
had  been  perfected  so  far  as  to  bar  a  right  of 
redemption  by  the  original  lessee,  the  plain- 
tiff, not  having  entered  her  assignment  of 
record,  has  shown  no  interest  as  against  tbe 
state,  and  no  right  to  redemption  which  the 
state  or  its  officers  was  bound  to  recognlae. 
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Tlie  cases  of  HIbbelcr  t.  Outheart.  12  Neb. 
:>Sft,  12  N.  W.  5,  and  State  v.  McPealc.  31 
Neb.  189,  47  N.  W.  691.  by  Implication,  at 
least,  recognize  the  rights  of  assignees  even 
as  against  the  state.  But  the  contracts 
which  were  there  In  question  were  executed 
prior  to  the  act  of  1885  (Sess.  Laws,  c.  85), 
where  the  provision  requiring  the  recording 
of  assignments  first  appears.  These  cases 
ar*,  therefore.  In  no  manner  applicable.  Af- 
firmed. 

HARRISON,  J.,  not  sitting. 


AETNA  INS.  CO.  v.  SIMMONS. 
(Supreme  Court  of  Nebraska.     Dec.  2.  1806.) 
Appkai. — AesioNifBSTs  or  Errob — Bribps— Iksur- 
ATCOE — Pboofs  of  Loss-  Arbitration' — Waivkr 

— EXAMIMATION  OF  InSCRBD— WaRBANTT— WHAT 

CossrrrurEg  —  Actios  os  Polict  — Bcrdbn  of 
Proof  —  Provixcb  or  Court  —  EvtoRNca  of 
VALrE— Vbbdict. 

1.  Where  it  is  ssBlirned  for  error  that  the  dis- 
trirt  court  grave  or  refused  to  give  certain  speci- 
fied instructions,  if  an  examinntion  dinoloses 
tliiit  the  court  did  not  err  in  giving  or  rpfnsing 
to  give  an  of  the  instructions  named,  the  as- 
signmrDt  will  be  overruled. 

2.  An  assigiunent  that  a  verdict  is  ■"contrary 
to  the  instructions  of  the  court"  will  be  over- 
ruled if  it  appenrs  that  the  verilict  is  in  accord- 
ance with  any  one  of  the  instructions. 

3.  The  rule  of  practice  of  this  court  requires 
a  UtiKant  who  brinfts  a  judgment  here  for  re- 
view on  error  to  specifically  state  In  his  petition 
in  error  of  what  action  or  omission  of  the  court 
he  complains,  and  in  his  brief, — in  addition  to  a 
concise  statement  of  the  facts  of  the  case, — 
under  appropriate  hendinss.  to  nllege  what  par- 
ticular tning  the  district  court  did,  or  refused  to 
do.  which  it  is  claimed  was  error,  collating,  un- 
^r  such  headings,  the  arguments,  and  citing 
the  authorities,  which  he  deems  sustain  his  con- 
tention. 

4.  Only  the  actions  or  omissions  of  a  district 
court  which  are  so  specifically  assigned,  both  in 
the  petition  in  error  and  in  the  brief  filed  here, 
can  tie  considered. 

,5.  Bvery  judgment  brought  to  this  court  for 
review  comes  surrounded  with  the  presumption 
of  correctness;  and  this  court  will  not  search 
a  record  for  the  purpose  of  ascertaii)ing  if  it 
contains  error.  The  burden  is  upon  the  party 
complaining  of  the  action  of  the  district  court  to 
■necifically  point  out  what  is  complained  of,  and 
show  that  it  was  probably  prejudicially  erro- 
neous. 

6.  In  a  suit  upon  an  insurance  policy  to  re- 
cover the  valne  of  insured  real  estate  wholly  de- 
stroyed by  fire,  the  sum  for  which  said  proper- 
ty is  insured  is  conclusive  evidence  of  its  value. 
Corap.  St.  c.  43,  i  4R. 

7.  Ins\irance  wns  written  upon  personal  prop- 
erty to  the  amount  of  $1,1.50.  In  a  suit  up- 
on the  policy,  the  jury  returned  a  general  ver- 
dict in  favor  of  the  assnred  for  $800,  and  a  spe- 
cinl  finding  that  the  value  of  the  property  was 
$1,000.  .Tudgment  was  rendered  on  the  geu- 
eral  verdict.  Held,  that  the  inconsistency  be- 
tween the  general  and  si>erinl  verdicts  was  not 
one  of  which  the  insurer  could  complain. 

8.  An  insurance  policy  contained  a  provision 
that,  in  case  of  a  fire,  the  insured,  within  RO 
days  thereafter,  should  furnish  to  the  insurer 
proofs  of  loss.  After  being  notified  of  the  loss, 
the  insnrer'a  adjuster  went  to  the  farm  of  the 
aasared,  and  examined  and  inquired  into  the 
loss,  cause  of  the  fire,  etc.  The  assured  sub- 
mitted to  the  adjuster  n  written  memorandum 
■ot  the  items  of  property  destroyed,  and  their 


value.  Some  negotiations  took  place  between 
the  adjuster  and  the  assured,  which  resulted 
in  the  adjuster  offering  the  assnred  $900  in  full 
settlement  of  the  loss.  In  a  suit  upon  the  pol- 
icy, the  insurer  interposed  a  defense  thnt  the 
policy  had  been  procured  by  fraud,  and  was 
void  from  its  inception.  Htid:  (1)  That  the  con- 
duct of  the  insurance  company  after  being  ad- 
vised of  the  loss  justified  the  finding  of  the  ^ury 
thnt  it  had  refused  to  pay  the  loss,  and  waived 
the  furnishing  of  proofs  thereof;  (2)  that  the  in- 
sumuce  company  waived  the  proofs  of  loss  re- 
quired by  the  policy,  by  defending  the  action 
on  the  grounds  that  the  policy  had  never  been 
In  force. 

9.  An  insurance  company,  by  denying  its  lia- 
bility on  the  ground  of  a  forfeiture  of  the  policy 
by  reason  of  a  breach  of  warranty  of  the  in- 
sured, waives  whatever  right  it  may  have  had 
to  insist  upon  arbitration  as  a  means  of  deter- 
mininir  the  Hmoiint  of  the  loss.  InHnrauce  Co. 
V.  Kennedy,  66  N.  W.  278,  47  Neb.  138,  followed. 

10.  A  fire  iusurnnce  policy  contained  the  fol- 
lowing dnuse:  "The  insured,  oa  often  as  re- 
quired, shall  exhibit  to  any  person  designated 
by  this  company  all  that  remains  of  any  prop- 
erty herein  described,  and  submit  to  examina- 
tions under  oath  by  any  person  named  by  this 
company,  and  subscribe  the  same,  and,  as  often 
as  required,  shall  produce  for  examination  all 
books  of  account,  bills."  etc..  "at  such  reasona- 
ble place  as  may  he  designated  by  this  company 
or  its  representative.  •  •  *"  A  suit  upon  the 
policy  was  defended  upon  the  ground  that  the 
insured  had  refused  to  submit  to  an  examina- 
tion under  oath.  Held:  (1)  Whether  the  refusal 
of  the  insured  to  submit  to  an  examination  un- 
der oath,  at  the  request  of  the  Instver,  consti- 
tuted a  defense  to  the  action,  not  decided;  (2) 
that  a  fair  oonstrnction  of  the  clause  only  re- 
quired the  assured  to  submit  to  an  examination 
at  such  reasonable  time  and  place  as  might  he 
designated  by  the  company  or  its  representative: 
(3)  that,  for  such  refusal  of  the  insured  to  con- 
stitute a  defense  to  the  actiou,  it  was  Incumbent 
upon  the  insurance  company  to  fix  a  time  and 
place,  and  to  designate  some  person  anthorii«d 
oy  law  to  administer  oaths  before  whom  such 
examination  could  be  had;  (4)  that  the  time  fix- 
ed for  such  an  examination  must  have  been 
within  a  reasonable  date  after  notice  of  the  fire; 
the  place  of  examination  must  have  been  a  rea- 
sonably convenient  one  within  the  county  where 
the  assured  resided. 

11.  An  insured  made  application  in  writing  for 
insurance  on  certain  buildings  and  persona] 
property  on  his  farm,  in  which  he  valued  his 
dwelling  at  $700,  his  barn  at  $500,  his  milk 
house  at  $100,  his  household  furniture  $500, 
butter  and  cheese  apparatus  and  stock  $600,  and' 
hay  and  grain  at  $500.  The  application  also 
contained  the  following:  "Q.  State  the  actual 
amount  paid  for  the  land.  A.  Sixteen  hundred 
dollars.  Q.  State  terms  of  sale.  A.  Cash." 
The  application  also  recited:  "The  said  appli- 
cant hereby  warrants,  covenants,  and  agrees 
•  •  *  that  the  foregoing  is  a  full,  just,  and 
true  exposition  of  all  the  facts  and  circumst.in- 
ces.  condition,  situation,  and  value  of  and  title 
to  the  property  to  be  insured,  and  is  offered  as  a 
iMisis  of  the  insurance  requeste<l.  and  is  made 
a  special  warranty,  the  same  as  if  written  on 
the  face  of  the  policy."  The  application  was 
made  a  part  of  the  poKcy  issued,  and  the  lat- 
ter contniiuHl  this  clause:  "This  entire  policy 
shall  be  void  if  the  assured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this 
insurance,  or  the  subject  thereof."  A  suit  on 
the  policy  was  defended  on  the  grounds  (a)  that 
the  statements  of  the  assured  in  the  applica- 
tion were  warranties;  (b)  that  the  valuation 
placed  by  the  assnred  on  the  insured  property, 
and  his  answers  that  he  had  paid  sixteen  hun- 
dred dollars  cash  for  his  land,  were  false. 
Held:  (1)  That  the  application  and  the  policy 
should  be  construed  together;  (2)  that  the  state- 
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ments  and  ansn-era  mnde  were  representations, 
and  not  warranties;  (3)  that,  Jn  orier  for  such 
representations  to  constitute  a  defense  to  tlie 
action,  it  was  incuml)ent  upon  tlie  insurance 
company  to  plead  and  prove  tliat  tlie  state- 
ments and  answers  were  made  as  written  in 
the  application;  that  they  were  false;  that  they 
were  false  in  some  particular  material  to  the 
instirance  risic;  that  the  insurance  company  re- 
lied and  acted  upon  such  statements. 

12.  A  warranty  in  insurance  law  is  the  as- 
sertion by  the  assured  of  some  fact  on  the  lit- 
eral tnith  of  which  the  validity  of  the  policy 
depends,  without  regard  to  the  materiality  of 
such  fact,  or  the  motive  which  prompted  the 
assertion. 

13.  A  representation  in  insurance  law  is  also 
the  assertion  by  the  insured  of  some  fact,  but 
the  validity  of  the  policy  does  not  depend  upon 
the  literal  truth  of  the  assertion. 

14.  Whether  an  assertion  made  by  the  insured 
of  the  existence  of  a  fact  is  a  warranty  or  rep- 
resentation is  a  question  of  law. 

15.  If  a  doubt  exists  as  to  whether  a  statement 
made  is  a  warranty  or  representation,  it  will 
be  heltt  a  representation. 

16.  Warranties  are  not  to  be  created  nor  ex- 
tended by  construction. 

17.  In  construing  a  contract,  for  the  purpose 
of  determining  whether  the  statements  made 
therein  were  intended  by  the  parties  thereto  to 
be  warranties  or  representations,  the  court  will 
taice  into  consideration  the  situation  of  the  par- 
ties, the  subject-matter,  and  the  language  em- 
ployed, and  will  construe  a  statement  made  to 
be  a  warranty  only  when  it  clearly  appears  that 
such  was  the  intention  of  the  contracting  par- 
ties; that  the  mind  of  each  party  consciously 
intended  and  consented  that  such  should  be  the 
interpretation  of  his  statements. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dawes  county; 
Kinkald,  Judge. 

Action  by  W.  A.  Slmmona  against  tbe 
Aetna  Insurance  Cktmpany.  From  a  Judg- 
ment for  platntllT,  defendant  brings  error. 
Affirmed. 

Sylvester  G.  Williams  and  G.  T.  H.  Bab- 
cock,  for  plaintiff  in  error.  U.  U.  Bane  and 
D.  B.  Jenclces,  for  defendant  in  error. 


RAGAN,  C.  This  Is  a  suit  on  a  fire  In- 
surance policy,  brought  to  the  district  court 
of  Dawes  county  by  W.  A.  Simmons  against 
the  Aetna  Insurance  Company  (hereinafter 
called  the  "Insurau'-e  Company").  Simmons 
bad  a  verdict  and  Judgment.  The  Insurance 
company  prosecutes  a  petition  In  error. 

1.  The  Insurance  company.  In  tbe  motion 
filed  by  it  for  a  new  trial,  assigned,  among 
others,  the  following  grounds:  "Tbe  verdict 
is  contrary  to  the  Instructions  given  by  the 
court  on  Its  own  motion.  The  court  erred 
In  refusing  to  give  tbe  Instructions  asked  for 
by  the  defendant.  The  court  erred  in  refus- 
ing to  give  the  3d,  8tb,  11th,  latb,  14th,  ICth, 
17th,  liHb,  and  2l8t  Instructions  asked  for 
by  defendant.  The  court  en-ed  In  giving  the 
5tb,  Otb,  7th,  12th,  and  16th  Instructions  given 
of  Its  own  motion."  We  have  examined 
tbe  Instructions  given  and  refused,  and  ascer- 
tained tbat  tbe  district  court  did  not  err  In 
giving  all  the  Instructions  given,  nor  In  re- 
fusing to  give  all  tbe  Instructions  refused; 
nor  Is  the  verdict  contrary  to  all  tbe  instruc- 


tions given  by  tbe  court  on  Its  own  motion. 
We  cannot  therefore  further  consider  the  as- 
signments bi  the  petition  in  error  directed  to 
tbe  action  of  the  court  in  giving,  and  refus- 
ing to  give,  certain  instructions,  nor  tbe  aB- 
signment  tbat  tbe  yerdlct  Is  contrary  to  the 
instructions  given  by  tbe  court  upon  Its  own 
motion. 

2.  Counsel  for  plaintiff  In  error  content 
themselves  with  a  somewhat  lengthy  and 
desultory  argument  upon  certain  branches 
of  insurance  law,  and  then  say:  "The  oth- 
er errors  referred  to  appear  seriatim  up- 
on the  record,  at  pages  1,  5,  «,  7,  10,  11,  12. 
14,  21,  27,  33,  34,  48,  49,  52,  53,  59,  66,  DO. 
102,  108,  109,  11(5,  119.  124,  135,  and  137.  A 
reference  to  the  record  we  think  a  sutliclent 
presentation  of  these  various  assignments, 
to  which  we  ask  the  attention  of  tbe  court 
without  further  argument."  Tbe  rule  of 
practice  In  this  court  Is  a  very  simple  one. 
It  requires  of  a  litigant  who  brings  a  Judg- 
ment of  a  district  court  here  for  review  on 
error  to  specifically  state  in  bis  petition  In 
error  of  what  action  or  omission  of  the  dis- 
trict court  be  complains;  and  the  brief  filed 
should, — in  addition  to  a  concise  statement 
of  the  fajits  of  the  case, — under  appropriate 
headings,  allege  what  particular  thing  the 
district  court  did,  or  refused  to  do,  which 
the  litigant  claims  was  erroneous;  and,  col- 
lated under  such  headings,  tbe  litigant 
should  state  such  arguments  and  cite  such 
authorities  as  he  deems  sustain  bis  conten- 
tions. Every  Judgrment  brought  to  this  court 
for  review  comes  surrounded  with  tbe  pre- 
sumption of  correctness.  It  is  not  tbe  duty 
of  this  court  to  search  through  a  record  for 
the  purpose  of  ascertaining  If  it  can  find 
something  which  the  court  below  did,  or 
omitted  to  do,  which  is  error;  but  the  bar- 
den  is  upon  the  party  complaining  of  tbe  ac- 
tion of  the  nisi  prius  court  to  speclflcally  point 
out  the  alleged  act  complained  of,  and  show 
that  It  was  probably  prejudicially  erroneous. 
Only  the  actlpns  or  omissions  of  the  district 
court  which  are  so  specifically  assigned,  both 
In  tbe  petition  in  error  and  In  the  brief  filed 
here,  can  be  considered.  There  remain,  then.  In 
this  case,  to  be  considered  only  two  ques- 
tions, namely:  Is  tbe  finding  of  the  Jury  sup- 
ported by  sufficient  evidence?  And  is  the 
Judgment  rendered  the  one  tbat  should  bare 
been  pronounced  under  the  evidence  In  the 
case  and  the  law  applicable  thereto  > 

3.  Is  tbe  value  fixed  by  tbe  Jury  on  tbe 
property  destroyed  by  fire  sustained  by  suf- 
ficient evidence?  The  policy  In  suit  covered 
both  real  and  personal  property.  The  real 
property  consisted  of  a  frame  dwelling  and 
additions  thereto.  Insured  for  :^5<K);  a  barn, 
insured  for  $3(K);  and  a  milk  house.  Insured 
for  ?50.  Tbe  general  verdict  of  tbe  Jury 
fixed  the  value  of  these  buildings  at  tbe  time 
of  their  destruction  at  ?S50.  The  undisputed 
evidence  Is  that  these  buildings  were  totally 
destroyed.  Now,  section  43,  c.  -13,  Comp.  St., 
provides  that,  "whenever  any  policy  of  in- 
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Bonuice  BtuUl  be  written  to  lusure  any  real 
property  in  this  state  against  loss  by  tire, 
•  •  •  and  the  property  Insured  snail  be 
wholly  destroyed,  without  criminal  fault  on 
the  part  of  the  Insured  or  his  assigns,  the 
amount  of  Insurance  written  In  snob  policy 
shall  be  taken  conclusively  to  be  the  true 
ralne  of  the  property  insured,  and  the  true 
amotint  of  loss  and  measure  of  damages." 
Under  the  Issues  of  the  case,  the  verdict  of 
the  Jury  Includes  a  tindmg  that  the  destruc- 
tion of  the  prtfperty  by  fire  was  wltbont 
criminal  fault  on  the  part  of  the  Insured  or 
his  assigns.  In  Insurance  Ck>.  v.  Bean,  42 
Neb.  537,  60  N.  W.  907,  It  was  ruled  that, 
"where  real  property  Is  wholly  destroyed  by 
Are,  any  provision  of  a  policy  of  Insurance 
covering  such  property  which  in  any  man- 
ner attempts  to  limit  the  amount  of  the  loss 
to  less  than  the  sum  written  in  the  policy  is 
in  conflict  with  the  statutory  rule.  Invalid, 
and  wlU  not  be  enforced."  Xo  the  same  ef- 
fect, see  Insurance  Oo.  v.  Venrod.  35  Neb. 
273,  53  N.  W.  74;  Insurance  Co.  v.  I<:ddy.  3« 
Neb.  461,  64  N.  W.  856;  Insurance  Co.  v. 
Bachler,  44  Neb.  550,  62  N.  W.  911.  The 
contract  in  evidence  upon  which  this  suit 
Is  based,  the  statute  quoted  above,  and 
the  authorities  Just  cited,  conclusively  estal)- 
lish  the  correctness  of  the  finding  of  the  Ju- 
ry as  to  the  value  of  the  buildings  destroyed. 
4.  By  the  policy  In  suit,  Simmons  was  In- 
sured against  loss  or  damage  by  fire  upon 
tiay  and  grain  In  bams  or  In  stacks  to  the 
amount  of  $300;  household  and  kitchen  fur- 
niture, both  useful  and  ornamental,  $500;  but- 
ter and  cheese  apparatus  and  stock  on  hand 
in  milk  house,  $350,— or  a  total  insurance  of 
$1,150  on  personal  property.  The  Jury,  by  Its 
general  verdict,  found  the  value  of  the  In- 
sured personal  property  destroyed  to  be  $800. 
Simmons  testified  that  at  the  time  of  the  fire 
(be  butter  and  cheese  apparatus  and  butter 
and  cheese  Insured  were  In  the  milk  house  on 
bis  farm,  and  were  totally  destroyed;  that  the 
value  of  the  butter  and  cheese  apparatw  was 
$650;  tbat  there  were  on  hand  in  the  milk 
house  at  the  time  of  the  fire  300  pounds  of 
batter,  worth  25  cents  per  pound,  or  $75, 
which  were  also  destroyed;  that  there  were 
destroyed  45  tons  of  hay,  worth  $5  a  ton,— 
$225;  500  bushels  of  wheat  in  the  stack, 
worth  55  cents  per  bushel,— $275.  His  atten- 
tion was  next  challenged  to  the  articles  of 
household  and  kitchen  furniture  deetroyed  by 
flre,  and  he  was  compelled  at  great  length  to 
enumerate  the  numerous  articles  and  their 
value.  Among  the  articles  and  their  value 
which  he  testified  were  destroyed  were  the 
following:  A  cook  stove,  $25;  cooking  uten- 
sils, $30;  2  bedsteads,  $14;  2  bedsprlngs,  $5; 
2  mattresses,  $10;  2  feather  beds,  $20;  bed- 
dhig,  such  as  quUts,  etc.,  $20;  40  yards  of  car- 
pet, $10;  1  "cat-skin"  overcoat,  $28;  2  suits 
of  clothes,  $G0;  a  miscellaneous  lot  of  under- 
wear, $15;  boy's  clothes  and  underclothing, 
$12;  8  woolen  dresses  belonging  to  his  wife, 
$S0;   a   lady's   coat,    $24;   his    wife's   under- 


ciollilng,  shoes,  hats,  shawls,  $50;  20  or  30 
books,  $15;  sewing  machine,  $28;  three  or 
four  mirrors,  $5;  a  number  of  pictures  in 
frames,  $2;  set  of  silverware,  $50;  silver 
knives,  forks,  etc.,  $25;  an  hotel  outfit  of 
china,  tableware,  cups,  saucers,  etc.,  $150  to 
$200;  potatoes  on  hand,  $2.50;  400  pounds 
salted  pork,  $40;  20  gallons  fruits  and  Jellies, 
$50;  cupboard,  $10;  center  table,  $5;  a  bu- 
reau filled  with  underclothing,  etc.,  $30;  a 
oommode,  wash  bowl,  and  pitcher,  $6;  four- 
teen chairs,  $7;  a  clock,  $7;  a  watch,  $10,— 
making  a  total  of  $2,000.  It  will  thus  be  seen 
that  the  finding  of  the  Jury  that  the  value 
of  the  personal  property  destroyed  was  $.>00 
does  not  lack  evidence  to  support  it.  To  be 
sure,  the  evidence  was  confilcting  as  to  the 
value  of  some  of  this  property;  but  the 
weight  of  evidence  was  for  the  Jury.  They 
saw  the  witnesses;  they  heard  them  testify; 
they  have  considered  the  testimony,  and  have 
reached  a  conoluslon;  and,  since  there  Is  in 
the  record  evidence  to  support  this  conclusion, 
we  are  not  at  liberty  to  disturb  It. 

5.  The  jury,  at  the  request  of  the  insurance 
company,  returned  special  findings,  as  well  as 
a  general  verdict,  and  It  is  said  that  the  two 
aro  inconsistent  By  their  special  findings, 
the  Jury  said  that  the  value  of  the  butter  and 
cheese  apparatus  and  stock  at  the  time  of  the 
firo  was  $300;  that  the  value  of  the  house- 
hold and  kitchen  furniture  destroyed  was 
$000;  that  the  value  of  the  hay  and  grain  de- 
stroyed by  the  fire  was  $400,— or  a  total  of 
$1,600.  But  this  is  not  an  Inconsistency  of 
which  the  insurance  company  can  complain. 
It  was  not  prejudiced  by  it.  Since  the  gen- 
eral verdict  fixed  the  value  of  the  personal 
property  at  $800,  and  a  Judgment  was  ren- 
dered against  it  for  that  amount,  It  has  no 
cause  of  complaint  because  the  special  find- 
ing of  the  Jury  fixed  the  value  of  this  same 
property  at  $1,600. 

6.  It  is  also  said  that  the  value  placed  up- 
on the  personal  property  by  the  special  find- 
ings of  the  Jury  has  no  supi)ort  in  the  evi- 
dence. This  argument  is  untenable.  We  con- 
clude, therefore,  that  the  general  verdict  of 
the  Jury  on  which  the  Judgment  complained 
of  was  rendered  is  supported  by  sufficient  evi- 
dence so  far  as  the  same  relates  to  the  value 
of  the  insured  personal  property  destroyed. 

7.  The  policy  In  suit  provided  that  the  in- 
sured, within  CO  days  after  the  occurrence  of 
a  fire,  should  furnish  to  the  Insurance  compa- 
ny pi-oofs  of  loss.  The  insured  neglected  to 
furnish  the  proofs  of  loss  within  60  days  after 
the  fire,  and  It  Is  now  Insisted  that  for  this 
reason  the  Judgment  Is  erroneous.  One  of  the 
issues  made  by  the  pleadings,  and  litigated  on 
the  trial,  was  whether  the  Insurance  company 
had  waived  formal  proofs  of  loss,  and  the  Jury 
found  that  it  had.  The  evidence  tends  to 
show  that  the  fire  occurred  on  the  8th  day  of 
November,  1892;  that  the  insured  at  once  gave 
notice  of  this  to  the  Insurance  company;  and 
that,  within  a  few  dnys  tliereafter,  the  ad- 
juster of  the  company  came  to  the  farm  of  the 
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aaeurcd,  examined  and  Inquired  lito  the  loas, 
the  cause  of  the  fire,  etc.;  tbat  the  assured 
stated  to  the  adjuster  the  particulars  of  the 
Are,  submitted  to  htm  a  written  memotandum 
of  the  items  of  property  destroyed,  and  their 
▼olue.  Some  conversations  and  negotiations 
took:  place  t>etween  the  adjuster  and  the  as- 
sured, which  resulted  in  the  adjuster  finally 
oCTerhig  the  assured  $900  in  full  settlement  of 
the  loss.  This  offer  was  declined  by  the  as- 
sured, whereupon  the  adjuster  departed.  We 
thinl£  the  conduct  of  the  adjuster  Justified  the 
conclusion  of  the  jury  that  the  insurance  com- 
pany had  refused  to  pay  the  loss.  In  Insur- 
ance Ck).  T.  Hammang,  44  Neb.  566,  62  N.  W. 
SS3,  it  was  held  that  an  insurance  company 
had  waived  proof  of  loss,  because  its  adjust- 
ing agent,  with  a  loiowledge  of  the  fire,  went 
upon  the  ground,  examined  into  the  clrcum- 
stancea,  took  possession  of  boolu  and  invoices 
of  the  insured,  and  with  his  help  made  an  es- 
timate of  .the  amount  of  the  loss.  But  the 
insurance  company  defends  tliis  action  upon 
the  ground,  as  we  shall  presently  see,  tliat  the 
policy  was  void  from  its  inception.  If  this 
was  a  fact,  then  there  was  no  necessity  for 
proofs  of  loss.  In  Insuraitce  Co.  v.  Brewster, 
43  Neb.  528,  61  N.  W.  740,  it  was  held  that 
*^roofa  of  loss  required  by  a  condition  of  an 
insurance  policy  are  waived  when  the  inaur- 
ance  company  denies  any  llabliity  for  the  loss 
on  the  ground  that  the  poller  was  not  in  force 
at  the  date  of  the  loss."  See,  alao^  Savings 
Inst  V.  Kline,  41  Neb.  305,  62  N.  W.  867; 
Rochester  T^oan  &  Banldng  Co.  v.  Liberty  Ins. 
Co.,  44  Neb.  537,  62  N.  W.  877;  Insurance  Co. 
V.  Hammang,  44  Neb.  566,  62  N.  W.  883.  We 
reach  the  conclusion,  therefore,  that  the  fail- 
ure of  the  insured  to  furnish  formal  proofs  of 
loss  to  the  insurance  company  within  60  days 
after  the  fire  aDOorded  the  insucBnce  company 
in  this  rase  no  def^ise  to  this  action. 

8.  The  iMlicy  in  suit  also  provided  that,  in 
caae  of  a  disagreement  between  the  insured 
and  the  insurer  as  to  Ute  amount  of  loss  or 
dam-ige  occasioned  to  the  insured  property 
by  fire,  the  amount  of  such  loss  should  be  de- 
termined by  arbitration.  It  is  now  said  that 
the  insured  refused  to  submit  the  amount  of 
the  loss  to  arbitration,  and  for  tliat  reason  the 
judgment  must  be  reversed.  But  the  doctrine 
•f  this  court  is  that  if  pai-tlcs  to  a  contract 
agree  that,  if  a  dispute  arise  between  them, 
such  dispute  shall  be  submitted  to  arbitration, 
then  refusal  to  arbitrate  or  no  arbitration  is 
not  a  defense  to  an  action  brought  on  such 
contract  by  one  of  the  parties  thereto.  AjCcI- 
dent  Aas'n  v.  Burr,  44  Neb.  250,  62  N.  W. 
4CC,  and  cases  there  ciied.  And  in  Insurance 
Co.  v.  Kennedy.  47  Neb.  138,  66  N.  W.  278,  it 
was  held  that  "an  Insurance  company,  by  de- 
nying its  liability  on  the  groimd  of  a  forfeiture 
of  the  policy  by  reason  of  a  bi'each  of  waiTanty 
by  the  insured,  waives  whatever  right  it  may 
hare  bad  to  hisist  upon  arbitratloo  as  a  means 
of  determining  the  amount  ot  the  plaintiff's 
damage."  The  Judgment  under  consideration 
was  therefore  not  erroneous  becaua^  ttte  in- 


sured refused  to  submit  the  question  of  the 
amount  of  his  loss  to  arbitration. 

8.  The  policy  in  suit  contained  a  clause  In 
the  following  language:  "The  insured,  as 
often  as  required,  shall  exhibit  to  any  person 
designated  by  tills  company  all  that  remains 
of  any  property  herein  described,  and  submit 
to  examinalions  tmder  oath  by  any  person 
named  by  this  company,  and  sobscribe  the 
same,  and,  as  often  as  required,  shall  produce 
for  examination  all  books  of  account,  bills,  in- 
vitees, and  other  vouchers  of  certified  copies 
thereof  if  originals  be  lost,  at  such  reasonable 
place  as  may  be  designated  by  this  company 
or  its  representative,  and  sliall  permit  extracts 
and  copies  thereof  to  be  made."  The  hisured 
resided  near  Chadron,  Neb.  The  adjuster  and 
managing  agents  of  the  Insurance  company 
appear  to  have  resided  at  Denver,  Colo.  More 
than  60  days  after  the  fire  occurred,  and  long 
after  the  insurance  company  had  been  notified 
thereof,  and  after  the  adjuster  of  the  insur- 
ance company  had  visited  Nebraska,  and  in- 
quired into  the  cirenmetances  of  the  fire,  as 
already  stated,  be  wrote  a  letter  to  the  insmred, 
I>osted  at  Denver,  Colo.,  dated  January  27, 
1803,  in  which  he  said:  "The  company  de- 
sires that  you  will  submit  to,  examination  un- 
der oath.  Please  name  to  me  a  convenient  date 
at  which  you  will  be  prepared  to  sabmit  to  ex- 
amination, and  oblige."  It  is  new  said  that 
the  insurer  requested  the  Insured  to  submit  to 
an  examination  tmder  oath,  and  tliat  the  latter 
refused,  and  tliat,  therefore,  the  judgment  is 
erroneous.  Whether  the  refusal  of  an  insured 
to  comply  with  such  a  provision  in  an  Insur- 
ance contract  is  a  defense  to  an  action  upon 
the  policy  we  do  not  decide.  The  writer, 
speaking  for  himself  only,  does  not  think  it  is. 
If  the  Insured  Iiad  submitted  to  an  examina- 
tion, and  sworn  falsely,  he  could  not  have 
been  prosecuted  for  perjury,  as  the  oath  would 
not  have  lieen  taken  in  any  proceeding  where 
the  law  requhred  him  to  take  an  oath.  The 
effect  of  such  a  clause  In  the  policy,  therefore, 
amounts  to  no  more  than  a  promise  upon  the 
part  of  tlie  assured  to  furnish  to  'the  Insurer, 
on  rcqtiest.  such  Information  as  may  be  in 
bis  possession.  In  Clement  v.  Assurance  Co., 
141  Mass.  298,  5  N.  E.  8^7,  it  seems  to  have 
been  held  that  where  an  Insurance  policy  pro- 
vided that,  In  case  of  loss  or  damage  to  in- 
sured goods,  the  insurer  should  separate  the 
damaged  portion  of  the  stock  from  the  undam- 
aged, and  ft^nish  to  the  Insurer  a  total  state- 
ment of  damages  claimed  on  each  Item,  the 
refusal  of  the  Insured  to  comply  with  this  pro- 
vision of  the  policy  affioidod  no  defense  to  an 
action  thereon.  But,  if  the  clause  In  the  pol- 
icy under  consideration  be  one  with  which  the 
insured  must  comply  in  order  to  recover,  then 
it  yfgfi  incumbent  upon  the  insurance  company 
to  Qjc  a  time  and  a  place,  and  to  name  some 
p^>^  ^  (luthorized  by  law  to  administer  oaths 
bfif^  vrhom  the  examination  of  the  insured 
Sh  ''^  be  had.  The  iusurance  company  did 
n  "^Ul^/if  '*****  things.  Doubtless,  the  time 
ft^*^    ^^r  the  examination  must   have   been 
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within  a  reasonable  date  after  the  company 
received  notice  of  the  fire.  Doubtless,  tbe 
place  of  the  examination  would  bave  been  at 
i  reasonably  convenient  place  In  tbe  coupty 
where  tbe  assured  resided.  It  remains  to  be 
said  of  the  question  under  consideration  tliat 
a  fair  ctHistruction  of  the  clause  of  the  policy 
it  that  the  insured  shall  submit  to  examina- 
tion under  oath,  at  such  reasonable  place  as 
may  be  designated  by  the  company  or  Its  rep- 
reseotatlye.  We  reach  the  conclusion  that 
the  insurance  company,  by  failing  to  demand 
this  examination  witbin  a  reasonable  time 
after  the  fire,  and  by  failing  to  designate  a 
time  and  place  and  an  officer  before  wbom 
such  examination  should  occur,  has  not  put 
itself  in  a  position  to  urge  the  refusal  of  tbe 
insured  to  submit  to  an  examination  as  a  de- 
fense to  this  action. 

10.  Simmons,  at  the  time  of  tbe  isstiance  of 
the  policy  in  suit,  resided  on  the  S.  B.  ^  of 
section  17,  township  33  N.,  and  range  49  W., 
in  Dawes  cotmty.  At  the  time  he  applied  for 
tbe  Insurance,  he  signed  an  application  In  writ- 
ing, which,  so  far  as  material  here,  was  in 
tbe  following  language: 

"Application  of  W.  A.  Simmons,  of  Chad- 
ron,  Nebraska,  for  insurance  against  loss  or 
damage  by  fire,  by  tbe  Aetna  Insiuance  Com- 
pany, In  tbe  sum  of  two  thousand  dollars,  for 
the  period  of  three  years,  *  *  *  on  prop- 
erty q)eclfied  below:  Frame  dwelling  bouse, 
cash  valuation,  $700;  amount  to  be  insured, 
$500.  Household  furniture  thereUi,  cash  val- 
tadon,  $1,000;  amount  to  be  insured,  $500. 
Bam,  cash  valuation,  $500;  amount  to  be  in- 
sured, $300.  Milk  house,  cash  vaiuation,  $100; 
amount  to  be  insured,  $50.  Fixtures  and 
stock  therein,— that  is,  milk  bouse,— cash  val- 
uation. $000;  amoimt  to  be  insured,  $350. 
Hay  and  grain,  cash  valiution,  $500;  amount 
to  be  Insured,  $.300.    •    •    • 

"Tbe  applicant  will  answer  the  following 
questions,  and  sign  tbe  same,  as  a  description 
of  the  premises  on  which  the  insurance  will  be 
predicated: 

"Building:  When  built?  1886-7.  What  size? 
About  16x24,  and  additions.  Is  it  stone,  bricli:, 
or  wood?  Wood.  Are  foundations  wood, 
brick,  or  stone?  Wood.  Is  it  in  good  repair? 
Yes.  How  many  stories  high?  Two.  Have 
premises  ever  been  on  Gre?  No.  •  •  • 
How  many  chimneys?  One.  Are  they  brick? 
Yes.  Are  all  built  from  the  ground?  No. 
Any  tile  or  terra  cotta  flues  In  building?  N& 
Are  pipes  In  good  order?  Yes.  How  near  to 
wood?  Ten  inches.  Do  pipes  pass  through 
wood  partitions  or  floors?  Yes.  If  so,  how 
secured?  Zinc  protection.  Do  any  stove- 
pipes pass  through  tbe  roof  or  sides  of  th« 
building?  Yes,  through  summer  kitcbea 
•  •  •  What  Is  it  covered  with?  Shinglesi 
Is  there  a  scuttle  and  staira  to  it?  Stairs 
Are  the  gutters  stone,  metal,  or  wood?  None 
Are  premises  occupied  entirely  by  applicant  1 
Yes.  •  *  *  For  farm  dwelling  only?  Yea 
For  farm  boms  only?  Yes.  What  is  the 
present  cash  value  of  property  to  be  Inavired? 
v.69N.w.no.2— 9 


$3,000.  How  many  acres  of  land  in  tbe  farm? 
160.  State  average  value  per  acre.  $10.  How 
recently  has  tbe  property  changed  hands] 
Yes;  no.  State  tbe  actual  amount  paid  for 
it  $1,600  for  land.  State  terms  of  sale. 
Cash.  Is  the  pi-operty  profitable  as  an  bivest- 
ment?     Yes.    •    •    • 

"And  the  said  applicant  hereby  warrants, 
covenants,  and  agrees  to  and  with  said  com- 
pany that  tbe  foregoing  is  a  full.  Just,  and 
true  exposition  of  all  tbe  facts  and  circum- 
stances, condition,  situation,  and  value  of 
and  title  to  the  property  to  be  insured,  and 
is  offered  as  a  basis  of  tbe  insurance  re- 
quested, and  Is  made  a  special  warranty,  the 
same  as  If  written  on  the  face  of  tbe  policy." 

This  application  was  mad^  a  part  of  tbe 
policy  Issued,  and  now  in  suit.  Tbe  policy 
refers  to  tbe  application,  and  declares  that 
it  Is  made  a  part  thereof.  Among  other 
things,  tbe  policy  provides:  "This  entire 
policy  shall  be  void  If  the  assured  has  con- 
cealed or  misrepresented.  In  writing  or  other- 
wise, any  material  fact  or  circumstance  con- 
cerning this  insurance,  or  other  subject 
thereof." 

It  is  now  insisted  tbat  each  and  every  of 
tbe  statements  and  answers  to  questions 
made  by  Simmons  in  this  application  were 
and  are  warranties;  that  some  of  said  state- 
ments or  answers  were  false;  and  tbat, 
therefore,  the  policy  has  never  been  In  force, 
and  was  void  from  its  inception.  Are  tbe 
statements   in  this   application   warranties? 

Campbell  v.  Insurance  Co.,  98  Mass.  381, 
was  a  suit  on  a  life  insurance  policy.  The 
policy  was  Issued  in  pursuance  of  a  written 
application  therefor,  which  application  de- 
clared that  tbe  statements  therein  were  made 
as  a  basis  for  the  insurance,  and  that  they 
were  full,  fair,  and  true  answers  to  the  ques- 
tions propounded.'  The  application  further 
recited  that  the  applicant  bad  read  the 
quostlons  and  answers,  and  was  aware  that 
any  fraudulent  or  untrue  answers  or  a  con- 
cealment of  facts  or  a  noncompliance  with 
the  terms  of  the  policy  would  vitiate  the  in- 
stirauce.  The  application  was  made  a  part 
of  the  policy,  and  the  latter  provided  that. 
If  tbe  statements  made  by  tbe  assured  should 
be  found  in  any  respect  untrue,  the  policy 
should  be  void.  In  the  application  the  as- 
sured was  asked  whether  he  was  or  had  been 
subject  to  or  at  all  affected  by  bronchitis, 
consumption,  prolonged  coughs,  or  spitting 
of  blood.  To  all  these  questions  he  an- 
swered, "No."  The  suit  upon  the  policy  was 
defended  upon  the  ground  tbat  the  answers 
to  these  questions  were  false;  that  tbe  an- 
swers were  warranties;  and  tbat,  therefore, 
tbe  policy  was  void  from  its  Inception.  But 
the  court  held  that  the  answers  were  not 
warranties,  but  representations,  which  need 
not  be  compiled  with  literally.  The  court 
said:  "The  remaining  exceptions  mostly  de- 
pend upon  tbe  question  whether  the  state- 
ments made  in  tbe  application,  by  way  of 
answers  to  interrogatories,  are  to  have  the 


130 


69  NORTHWESTERN  REPORTER. 


(Neb. 


effect  of  warranties,  or  to  be  regarded  as  rep- 
resentations only.  •  •  •  A  warranty  In 
Insurance  enters  Into  and  forms  a  part  of 
the  contract  Itself.  It  defines,  by  way  of 
particular  stipulation,  description,  condition, 
or  otherwise,  the  precise  limits  of  the  obliga- 
tion which  the  insurers  undertake  to  as- 
sume. No  liability  can  arise  except  within 
those  limits.  In  order  to  charge  the  insur- 
ers, therefore,  every  one  of  the  terms  which 
define  their  obligation  must  be  satisfied  by 
the  facts  which  appear  In  proof.  From  the 
very  nature  of  the  case,  the  party  seeking 
his  Indemnity,  or  payment  under  the  con- 
tract, must  bring  his  claim  within  the  provi- 
sions of  the  instrument  he  Is  undertaking  to 
enforce.  The  burden  of  proof  Is  upon  the 
plaintiff  to  present  a  case  In  all  respects  con- 
forming to  the  terms  under  which  the  risk 
was  assumed.  It  must  be  not  merely  a  sub- 
stantial conformity,  but  exact  and  literal; 
not  only  In  material  particulars,  but  in  those 
that  are  immaterial  as  well.  A  representa- 
tion Is,  on  the  other  band,  in  its  nature,  no 
part  of  the  contract  of  Insurance.  Its  rela- 
tion to  the  contract  is  usually  described  by 
the  term  'collateraL'  •  •  •  It  is  sufficient 
for  the  plaintiff  to  show  fulfillment  of  all 
the  conditions  of  recovery  which  are  made 
such  by  the  contract  Itself.  The  burden  is 
then  thrown  upon  the  defendant  to  set  forth 
and  prove  the  collateral  matters  upon  which 
he  relies.  •  •  •  In  considering  the  ques- 
tion whether  a  statement  forming  a  part  of 
the  contract  Is  a  warranty,  it  must  be  borne 
In  mind  as  an  established  maxim  that  war- 
ranties are  not  to  be  created  nor  extended 
by  construction.  They  must  arise.  If  at  all, 
from  the  fair  Interpretation  and  clear  In- 
tendment of  the  words  used  by  the  parties. 
•  •  •  When,  therefore,  from  the  designa- 
tion of  such  statements  as  'statements'  or  as 
'representations,'  or  from  the  form  in  which 
they  are  expressed,  there  appears  to  be  no 
intention  to  give  them  the  force  and  effect 
of  warranties,  they  will  not  be  so  construed." 
Daniels  v.  Insurance  Co.,  12  Cush.  41G,  was 
a  suit  upon  a  fire  Insurance  policy.  The 
policy  was  based  upon  a  written  application, 
which  contained,  among  others,  the  follow- 
ing questions:  "Q.  Is  there  a  good  forcing 
pump  In  the  factory,  designed  expressly  for 
putting  out  fire,  and  at  all  times  in  condition 
for  use?  A.  A  small  force  pump  for  filling 
barrels,  and  with  hose  to  reach  each  room. 
Q.  Are  there  casks  In  each  loft  constantly 
supplied  with  water?  A.  There  Is  In  each 
room  casks  of  forty-two  gallons  each,  kept 
full  constantly;  also  twenty-four  buckets  in 
mill."  The  policy  provided  that  it  was  made 
in  conformity  with  the  terms  and  conditions 
of  the  application,  and  further  provided 
that.  If  the  Insured  had  made  any  misrepre- 
sentation or  concealment,  the  policy  should 
be  void.  There  was  a  covenant  In  the  ap- 
plication that  the  assured  had  made  a  full, 
]usr,  and  true  exposition  of  all  the  facts  and 
circumstances   In  regard  to   the  condition. 


situation,  value,  and  risk  of  the  property  In- 
sured. The  suit  on  the  policy  was  defended 
upon  the  ground  that  the  answers  to  the 
questions  in  the  application  were  warraoties; 
that  they  were  false  or  not  literally  true  at 
the  time  of  the  application;  and  that,  there- 
fore, the  policy  was  void.  The  nisi  prius 
court  Instructed  the  Jury  that  the  statements 
In  the  application  were  not  warranties,  re- 
quiring an  exact  and  literal  compliance,  but 
that  they  were  representations,  and,  as  such, 
must  have  been  substantially  true  and  cor- 
rect as  to  things  done  or  existing  at  the 
time  the  policy  was  Issued.  The  supreme 
court  of  Massachusetts,  discussing  this  In- 
struction, said:  "The  court  are  of  opinion 
that,  looking  at  the  policy  and  the  applica- 
tion, this  Instruction  was  correct.  There  Is, 
undoubtedly,  some  difficulty  In  determining^ 
by  any  simple  and  certain  test  what  propo- 
sitions In  a  contract  of  Insurance  constitute- 
warranties,  and  what  representations.  One 
general  rule  Is  that  a  warranty  must  be  em- 
braced in  the  policy  itself.  If,  by  any  words 
of  reference,  the  stipulation  In  another  in- 
strument, such  as  the  proposal  or  applica- 
tion, can  be  construed  a  warranty,  It  must 
be  such  as  make  it,  in  legal  effect,  a  part 
of  the  policy.  ♦  •  •  If  any  statement  of 
fact,  however  unimportant  it  may  have  been 
regarded  by  both  parties  to  the  contract.  Is 
a  warranty,  and  It  happens  to  be  untrue.  It 
avoids  the  policy.  If  it  be  construed  a  rep- 
resentation, and  Is  untrue,  it  does  not  avoid 
the  contract  if  not  willful  or  if  not  material. 
To  illustrate  this:  The  application  In  an- 
swer to  an  Interrogatory  is  this,  'Ashes  are 
taken  up  and  removed  In  iron  hods;'  where- 
as It  should  turn  out  in  evidence  that  ashes 
were  taken  up  and  removed  in  copper  hods. 
•  •  •  If  this  was  a  warranty,  the  policy 
is  gone;  but,  If  a  representation,  it  would 
not,  we  presume,  affect  the  policy,  because 
not  willful  or  designed  to  deceive,  but  more 
especially  because  it  would  be  utterly  Imma- 
terial, and  would  not  have  Infiuenced  the- 
mind  of  either  party  In  making  the  con- 
tract or  fixing  Its  terms.  Hence  it  Is,  we 
suppose,  that  the  leaning  of  all  courts  Is  to 
hold  such  a  stipulation  to  be  a  representa- 
tion, rather  than  a  warranty,  in  all  cases 
where  there  is  any  room  for  construction, 
because  such  construction  will,  in  general, 
best  carry  into  effect  the  real  Intent  and 
purpose  which  the  parties  have  In  view  In 
making  their  contract" 

Supreme  Lodge  v.  Edwards  (Ind.  App.)  41 
N.  E.  850,  was  a  suit  upon  a  life  Insurance 
policy  or  certificate  based  on  a  written  appli- 
cation made  therefor.  The  defense  was  that 
the  answers  to  questions  or  statements  made 
in  the  application  were  warranties;  that  they 
were  false  or  not  literally  true;  and,  there- 
fore, that  the  policy  was  void  from  Its  Incep- 
tion. The  court  said:  "The  policy  and  ap- 
plication In  this  case  must  be  read  together, 
as  together  evidencing  the  contract.  In  the 
application  appears  the  terse,  plain,  and  em- 
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pbatic  statement,  referring  directly  to  the 
answers  In  question,  that  they  are  warranted 
to  be  true,  and  are  offered  to  the  Endowiflent 
Rank  as  a  consideration  of  the  contract 
There  is  also  contained  In  the  application 
proper  •  •  •  this  statement:  'I  declare, 
furthermore,  that  all  the  above  statements 
are  true  to  the  best  of  my  knowledge  and 
belief,  and  that  I  have  not  concealed  or  omit- 
ted to  state  anything  regarding  my  health, 
past  or  present,  affecting  the  expectancy  of 
my  life,  and  that  I  hereby  consent  and  agree 
that  any  untrue  statement  made  in  this  ap- 
plication or  to  the  medical  examiner  touch- 
ing my  health  or  expectancy  of  life  shall 
work  a  forfeiture  to  all  my  rights.'  In  the 
certificate  itself  there  is  no  mention  of  any 
warranties,  but  it  is  expressly  said  that  it  is 
issued  in  consideration  of  the  'representa- 
tions and  declarations  made  in  the  applica- 
tion,' and  the  payment  of  the  entrance  fees, 
dues,  etc.  Thus,  we  have  these  statements 
of  the  insured  referred  to  as  'warranties'  at 
one  time,  and  as  'representations'  at  another. 
Under  such  circumstances,  they  must,  upon 
the  authorities,  be  construed  to  be  repre- 
sentations only.  •  •  •  'By  reason  of  their 
stringent  character,  warranties  in  insurance 
policies  are  not  favored  in  law.  The  court 
will  construe  as  a  warranty  that  only  Which 
the  parties  have  plainly  and  unequivocally 
declared  to  be  such.'  •  •  •  When,  consid- 
ering both  policy  and  application  together, 
It  Is  left  uncertain  or  ambiguous  whether, 
statements  are  to  be  taken  as  warranties  or 
representations,  the  construction  most  favor- 
able to  the  policy  holder  is  to  be  adopted." 

Insurance  Co.  v.  Woods  (Kan.  Sup.)  39  Pac. 
189.  was  a  suit  upon  a  life  insurance  policy, 
based  upon  a  written  application.  In  the  lat- 
ter, the  assured  was  asked  and  answered, 
among  others,  the  following  question:  "Q. 
Is  there  anything,  or  has  there  ever  been 
anything.  In  your  physical  condition,  family, 
or  personal  history,  or  habits,  tending  to 
shorten  your  life,  which  is  not  distinctly  set 
forth  above?-  A.  No."  The  application  re- 
cited that  all  statements  therein  were  de- 
clared by  the  assured  to  be  warranties.  The 
policy  provided  that  if  any  statement  made 
in  the  application  for  the  policy  should  be 
found  incorrect,  the  policy  should  be  void. 
The  action  was  defended  upon  the  ground 
that  all  the  statements  made  In  the  applica- 
tion were  warranties;  that  the  answer  of  the 
assured  to  the  question  quoted  above  was 
false  when  made;  and  that,  therefore,  the 
policy  had  never  been  in  force.  The  supreme 
court  of  Kansas  refused  to  sustain  this  con- 
tention of  the  insurance  company,  and  sum- 
med up  its  conclusion  in  the  syllabus  of  the 
case  as  follows:  "The  statements  contained 
in  an  application  for  a  policy  of  life  insur- 
ance win  not  be  construed  as  warranties, 
which.  If  untrue  in  any  particular,  would 
avoid  the  policy,  unless  the  provisions  of  the 
application  and  policy,  taken  together,  leave 
no  room  for  any  other  construction.    While 


in  the  application  for  the  policy  in  this  case 
it  is  declared  that  all  the  statements  written 
on  the  application  are  warranted  to  be  true. 
Inasmuch  as  the  policy  refers  to  the  answers 
to  the  questions  contained  in  the  application 
as  statements,  and  not  as  warranties,  the 
court  will  construe  them  merely  as  state- 
ments, and  therefore  holds  that  the  Insured 
was  bound  only  to  the  exercise  of  good  faith, 
and  to  answer  truthfully  as  to  all  matters 
within  his  knowledge,  and  an  omission  to 
state  a  fact  which  he  honestly  deemed  Imma- 
terial will  not  vitiate  the  policy." 

Miller  V.  Insurance  Ck>.,  31  Iowa,  216,  was 
a  suit  upon  a  life  Insurance  policy,  based  up- 
on a  written  application.  In  which  the  assur- 
ed was  asked  and  answered,  among  others, 
the  following  questions:  "Q.  Is  the  party  so- 
ber and  temperate?  A.  Tes.  Q.  Has  he  al- 
ways been  so?  A.  Yes."  The  application 
was  made  a  part  of  the  insurance  policy,  and 
the  action  was  defended  upon  the  ground 
that  the  answers  to  the  questions  quoted 
above  were  warranties;  that  they  were  false 
when  made;  and  that,  therefore,  the  policy 
had  never  been  In  force.  After  a  very  ex- 
haustive and  learned  examination  of  the 
question,  the  supreme  court  declared  that 
the  answers  of  the  assured  to  the  questions 
propounded  to  him  were  mere  representa- 
tions, and  summed  up  its  conclusion  as  fol- 
lows: "Matters  of  warranty  constitute  a  part 
of  the  contract,  and  it  is  necessary  that  they 
should  be  exactly  and  literally  complied 
with;  but  matters  of  representation  are  but 
collateral  to  the  contract,  and  It  is  sufficient 
If  they  are  substantially  compiled  with.  War- 
ranties will  not  be  created  nor  extended  by 
construction.  They  must  arise  from  the  fair 
interpretation  and  clear  Intendment  of  the 
language  used.  The  application  Is  in  Itself 
merely  collateral  to  the  contract  of  Insur- 
ance, and  its  statements  are  to  be  classified 
*  •  •  as  representations,  unless,  by  force 
of  a  reference  In  the  policy,  they  are  con- 
verted into  warranties,  and  the  purpose  Is 
clearly  manifest  from  the  papers  thus  con- 
nected that  the  whole  shall  form  one  entire 
contract." 

Anders  v.  Supreme  Lodge  (N.  J.  Sup.)  17 
Atl.  119,  was  a  suit  upon  a  life  insurance  con- 
tract The  contract  was  based  upon  a  writ- 
ten application,  and  recited  that  It  was  Is- 
sued upon  condition  that  the  statements 
made  by  the  insured  In  his  application  should 
be  made  a  part  of  the  policy.  In  the  applica- 
tion, the  assured  certified  that  the  answers 
mode  by  him  to  questions  propounded  were 
true;  that  there  were  no  misrepresentations 
or  suppression  of  known  facts,  and  he  ac- 
knowledged and  agreed  that  these  state- 
ments should  form  the  basis  of  the  Insurance 
contract,  and  constitute  warranties.  The  as- 
sured further  stated  In  the  application  that 
the  above  questions  bad  been  answered  to 
the  best  of  his  knowledge  and  belief.  The 
action  was  defended  upon  the  ground  that 
the  answers  of  the  assured  In  his  application 
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were  ■warrantlee;  that  one  of  such  answers 
was  false;  and  that  the  policy  was  therefore 
void.  The  supreme  court  of  New  Jersey,  In 
discussing  the  question,  said:  "At  the  trial 
It  was  proved  that  one  of  the  statements  at- 
tached to  the  application  was  not  true;  and 
Mr.  Justice  De  Pue,  who  presided  at  the  cir- 
cuit, Instructed  the  Jury  that  such  fact  did 
not,  proprlo  Tlgore,  avoid  the  policy,  but  that, 
to  produce  that  result.  It  must  have  been 
false  to  the  knowledge  of  the  applicant.  This 
Is  the  proposition  the  correctness  of  which 
is  now  challenged.  But  this  court  is  of  opin- 
ion that  the  construction  adopted  is  the  prop- 
er one.  In  the  interpretation  of  warranties 
of  this  class,  the  Judicial  leaning  is  Invari- 
ably against  a  literal  rendering  of  the  stipu- 
lation, and  in  favor  of  construing  the  clause 
according  to  its  spirit  and  purpose.  It  is  to 
be  presumed  that  the  parties  dealt  with  each 
other,  in  this  partk-ular.  In  good  faith,  hitend- 
ing  to  lay  a  reasonable  basis  for  the  promise 
to  insure;  and  consequently  it  requires  plain 
and  unambiguous  terms  to  Induce  the  court 
to  conclude  that  It  was  the  conventional 
purpose  that  the  policy  sliould  be  a  nullity  In 
case  the  assured  had  in  his  application  unin- 
tentionally misstated  a  fact.  Indeed,  the 
conditions  of  the  present  case  appear  to  re- 
pudiate the  hypothesis  that  it  was  the  In- 
tention of  these  contractors  to  maice  the  life 
of  the  tmlicy  dependent  upon  the  absolute 
and  exact  verity  of  the  truth  of  each  of  the 
statements  In  question.  For  example,  the 
assured,  when  asked  at  what  age  his  father 
died,  answered  at  the  age  of  75  years.  Now, 
on  the  theory  that  absolute  truth  is  required, 
if  it  should  be  shown  that  the  parent  died  a 
day  or  an  hour  before  or  after  he  had  reach- 
ed such  designated  age.  the  contract  of  In- 
surance would  be  entirely  void;  and,  assur- 
edly, it  Is  scarcely  conceivable  that  such  an 
agreement  was  either  consciously  offered  on 
tlie  one  side,  or  consciously  accepted  on  the 
other.  There  Is  nothing  in  the  law  that  for- 
bids persons  from  entering  Into  such  prepos- 
terous agreements  if  they  see  fit  so  to  do; 
but,  fortunately,  the  principles  of  Jurispru- 
dence forbid  the  court  from  constructing 
them  out  of  uncertain  phraseology.  And  this 
we  would  do  in  the  present  instance  by 
adopting  the  theory  of  the  defense,  for  the 
language  of  the  stipulation  in  qnestion  Is 
plainly  ambiguous.  The  words  are:  'I  certi- 
fy that  the  answers  made  by  me'  etc.,«'are 
true,  in  which  there  are  no  misrepresenta- 
tions or  suppression  of  known  facts.'  Upon 
the  Interpretation  as  contended  for  by  the  de- 
fense, that  the  allegation  that  the  answers 
are  true  means  that  they  are  absolutely  true, 
It  Is  obvious  that  the  subjoined  certification, 
that  in  such  absolutely  true  answers  there 
arc  no  misrepresentations,  becomes  entirely 
nugatory.  To  give  a  consistent  effect  to  both 
branches  of  the  clause,  it  Is  neces.'»ar7  to  read 
It  in  the  sense  that  the  answers  are  true  to 
ihe  extent  of  not  l>elng  consclotialy  false." 
To  the  same  effect,  see  Insurance  Go.  y 


Day,  SO  N.  J.  Law,  88;  Aid  Asa'n  v.  Cain.  21 
lU.  App.  471;  Price  v.  Insurance  Co.,  17 
Minn.  497  <GU.  473);  and  Insurance  Co.  r. 
Gustm,  40  Neb.  828,  tse  N.  W.  87S. 

In  MuIvUle  v.  Adams,  19  Fed.  887,  it  was 
held  that  "conditions  that  work  a  forfeltnre  an 
not  to  be  extended  by  constrtiction.  Being  put 
into  the  policy  for  the  benefit  of  the  insurer, 
they  will  be  construed  most  Uberatty  for  the 
assured." 

First  Nat  Bank  v.  Hartford  Fire  Ins.  Co., 
95  U.  S.  673,  was  a  suit  upon  a  fire  Insurance 
policy.  The  policy  was  based  upon  a  wrlttea 
application  made  by  the  assured.  In  the  appli- 
cation, the  assured  was  directed  to  answer  ca:- 
taln  questions,  and  sign  the  same,  "as  a  de- 
scription of  the  premises  on  which  the  Insurance 
will  be  predicated."  H^  was  asked  and  an- 
swered, among  others,  the  following  questions: 
"Q.  What  is  the  cash  vahie  of  the  buildings 
aside  from  hand  and  water  power?  A.  Fif- 
teen thousand  doHars.  Q.  What  Is  the  caA 
value  of  the  machinery?  A.  Fifteen  thousand 
dollars."  The  applicatloa  also  recited  that  the 
assured  thereby  convenants  and  agrees  that  the 
foregoing  la  a  just,  full,  and  true  exposition  of 
all  the  facts  and  circumstances  In  regard  to  the 
condition,  situation,  value,  and  risk  of  the  prop- 
erty to  be  Insured,  so  far  as  the  same  are 
known  to  the  applicant,  and  are  material  to  the 
risk.  The  application  was  made  a  part  of  the 
Insurance  policy,  and  the  policy  recited,  not 
only  that  the  application  should  be  considered  a 
part  of  It,  but  that  the  apidlcatlon  dMiUd  be 
considered  a  warranty  by  the  assured,  and 
tliat  If  he.  In  such  application,  had  made  any  er- 
roneous representations,  or  omitted  to  make 
Imown  any  fact  material  to  the  risk,  the  policy 
should  be  void.  The  policy  was  defended  upou 
the  ground  that  the  answers  of  the  assured  as 
to  the  value  of  his  bulkling  and  the  value  of 
his  machhiery  were  warranties;  that  such  an- 
swers were  false;  and  that,  therefore,  the  policy 
was  void.  The  circidt  court  found  that  the 
value  of  the  building  represented  to  be  worth 
$1.5,000  was  $8,000;  that  the  value  of  the  ma- 
chinery represented  to  be  worth  $15,000  was 
$12,000;  and  the  drcnit  court  concluded  that 
the  answers  of  the  assured  were  wairanties, 
and  that  the  policy  was  void.  The  bank  then 
sued  out  a  vn:it  of  error  to  the  supreme  court 
of  the  United  States.  That  court  held  that  the 
statements  made  by  the  insured  were  represen- 
tations, and  not  warranties,  and  reveised  the 
Judgment  of  the  circuit  court.  The  supreme 
court  said:  "The  entire  application  having  been 
made,  by  express  words,  a  part  of  the  policy, 
it  Is  entitled  to  the  same  consideration  as  if 
it  had  been  inserted  at  large  In  that  Instru- 
oaent  The  policy  and  application  together, 
therefore,  constitute  the  written  agreement  of 
lUg^rance;  and,  in  ascertaining  the  intention  of 
^^  parties,  full  effect  must  be  given  to  the 
I/^  I'ltlons.  dauiKs,  and  stipulatioos  contained 
I  '^D' /,th  Instruments.  Looking  first  into  the  ap- 
•l  Vfjan,  we  find  no  langoage  wlilch,  by  faU- 
^j  /f  voctton,  was  notice  to  the  assured  that,  lu 
^,,^^' /  .fiog  questtous,  he  was  assuming,  or  wan 
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expected  to  aasome,  tbe  strict  obUgaUoiu  wbicli 
the  taw  attaches  to  a  warranty.  •  •  •  But 
the  difficnltT  in  the  case  arises  (ram  the  peculiar 
wording  at  the  policy,  considering  the  a{^llca- 
tion  as  a  part  thereof.  While  the  assured,  in 
one  part  of  the  written  agieement,  is  made  to 
stipulate  for  a  vrarranty,  and  in  another  tbe  pol- 
icy is  dedared  to  be  void  If  tbe  assured  'makes 
any  erroneons  representations,  or  omits  to  make 
known  any  fact  material  to  the  risk,'  in  still 
another  part  of  the  same  agreement  (the  ap- 
pUcatloa)  he  covenants  that,  as  to  all  material 
facts  within  his  knowledge  respecting  tbe  con- 
dition, situation,  Talue,  and  risk  of  tbe  propei'- 
ty,  he  has  made  a  full.  Just,  and  true  exposi- 
tion. If  the  purpose  of  the  company  was  to  se- 
cure a  warranty  of  the  correctness  of  each  state- 
ment in  tbe  application,  and  If  the  court  should 
adopt  that  constnictioD  of  the  contract,  there 
could  be  no  recovery  on  the  policy  if  any  one 
of  these  statements  were  proven  to  be  uuti'ue; 
and  this,  althou^  such  statonent  may  have 
been  wholly  immaterial  to  the  risk,  and  was 
made  without  any  Intent  to  mislead  or  defraud. 
Sudi  a  constructlMi,  according  to  established 
doctrine,  might  defeat  tbe  recovery,  even  if  tbe 
overvaluation  bad  been  so  slight  as  not  to  have 
influenced  the  company  in  accepting  tbe  risk. 
But  if  snch  was  the  purpose  of  the  company, 
why  did  It  not  stop  with  tbe  express  declaration 
ot  a  warranty?  Why  did  it  go  further,  and  hi- 
corporate  Into  the  policy  a  provision  for  its  an- 
nulment in  tbe  event  tbe  assured  should  make 
an  'erroneoiB  representation,  or  omit  to  make 
known  any  f»ct  material  to  tbe  risk'?  •  •  • 
Still  fnrtlier,  why  did  tbe  company  make  the 
application  a  part  of  tbe  policy,  and  thereby  im- 
port into  the  contract  the  covenant  of  the  as- 
sured, not  that  ho  bad  stated  every  fact  material 
to  the  risk,  or  that  bto  statements  were  literal- 
ly true,  bat  only  that  be  bad  made  a  just,  true, 
and  full  exposition  of  all  material  facts,  so  far 
as  Ivnown  to  bim?"  Tbe  court  announced  the 
m^e  of  construction  la.  the  ^Ilabus,  as  follows: 
"When  a  policy  contains  contradictory  provi- 
sions, or  is  so  framed  as  to  render  it  doubtful 
wbetha'  the  parties  ii^Mided  that  the  exact 
truth  of  tbe  ^)pUcaat'a  statements  sboold  be  a 
eondltioa  precedent  to  any  binding  contract, 
that  construction  which  Imposes  iq>on  the  as- 
snved  tbe  obligations  of  a  warranty  should  not 
be  fay<H«d.  Tbe  policy  having  been  prepared 
by  tbe  Insurers,  It  should  be  construed  most 
stroni^y  against  them."  This  rule  of  construc- 
tion was  followed  and  reaffirmed  by  tbe  su- 
^«me  court  of  tbe  United  States  in  Moulor  v. 
Insurance  Co.,  Ill  U.  S.  335,  4  Sup.  Ct.  466. 

From  tbe  foregoing  authorities  we  deduce  tbe 
following:  (a)  A  warranty  In  insurance  law  is 
tbe  assertioa  by  the  assured  of  some  fact  on  tbe 
literal  truth  of  which  tbe  validity  of  the  policy 
depends,  without  regard  to  the  materiality  of 
aocfa  fact,  or  the  motive  which  prompted  tbe  as- 
aertloiL  (b)  A  represoitaitlon  in  insurance  law 
is  ateo  tbe  Msertion  by  tbe  insured  of  some 
fact,  but  tbe  vaUdlty  of  the  policy  does  not 
depend  upen  the  literal  truth  of  the  asser- 
tion,    (c)  Tke  faUdty  of  »  representation   Is 


a  defen(«  to  a  suit  on  the  policy  only  when 
made  of  a  fact  material  to  the  risli.  (di 
Whether  an  assertion  made  by  tbe  insured  of 
the  existence  of  a  fact  is  a  warranty  or  repre- 
sentation is  a  question  of  law.  (e)  Where  an 
aH>llcatlon  for  insiurance  is  made  a  part  of  the 
insurance  policy,  the  two  are  to  be  construed 
together  for  the  purpose  of  ascertaining  wheth- 
er the  contracting  parties  intended  that  state- 
ments and  assertions  made  by  tbe  insured  should 
be  regarded  as  warranties  or  representations, 
(f)  If  a  doubt  exists  whether  a  statement  made 
is  a  warranty  or  representation,  it  will  be  held 
a  representation,  (g)  Warranties  are  not  to  be 
created  nor  extended  by  construction,  (b)  In 
construing  a  contract  for  the  purpose  of  deter- 
mining whether  the  statements  made  therein 
v\iere  intended  by  the  parties  thereto  to  be  war- 
ranties or  representations,  the  court  will  take 
Into  consideration  the  situation  of  the  parties, 
,  the  subject-matter  of  the  contract,  the  language 
employed,  and  will  construe  a  statement  made 
to  be  a  warranty  only  when  It  clearly  appears 
that  such  was  tbe  intention  of  the  contracting 
parties;  that  the  mind  of  each  party  conscious- 
ly Intended  and  consented  that  such  slxnild  be 
the  Interpretation  of  his  statements. 

In  the  case  at  bar,  the  application  and  tbe 
policy  Issued  in  pursuance  thereof  must  be 
read  and  construed  together,  and  since  the 
application  recites  that  every  statement 
made  therein  by  the  assured  is  a  warranty, 
and  the  policy  provides  that  it  should  be 
void  If  tbe  assured  had  concealed  or  misrep- 
resented any  material  tact  concerning  the  in- 
surance, wc  conclude  that,  at  least,  a  doubt 
exists  as  to  whether  tbe  contracting  parties- 
Intended  that  each  statement  made  by  tbe- 
Insured  in  bis  application  should  be  a  war- 
ranty, and  accordingly  bold  that  the  state- 
ments made  by  the  insured  m  his  application 
were  representations,  and  not  warranties.  If 
it  bad  been  the  Intention  of  the  parties  that 
every  statement  made  by  the  insured  in  his- 
appllcntion  should  be  a  warranty,  then  it  was 
wholly  unnecessary  to  p-'ovlde  in  the  policy 
that  it  should  be  voia  if  the  assured  made- 
any  false  representations  as  to  a  fact  ;naterl- 
al  to  the  insurance,  because,  if  the  state- 
ments made  in  the  application  were  warran- 
ties, then  the  policy  was  void  unless  each  of 
said  statements  were  literally  true,  no  mat- 
ter how  immaterial  they  may  have  been. 

11.  Were  tbe  representations  made  >)y  the 
assured  in  his  application  untrue?  It  was 
pleaded  as  a  defense  to  this  action  that  Sim- 
mons falsely  overvalued  the  property  Insur- 
ed. This  question  was  submitted  by  proper 
Instructions  to  the  Jury,  and  its  finding  for 
tbe  Insured  must  be  taken  as  a  finding  in  his 
favor  that  be  bad  not  falsely  overvalued  the 
insured  property.  We  have  already  quoted 
at  length  frcmi  the  evidence,  and  it  must  suf- 
fice to  say  that  we  tblnk  there  is  sufficient 
evidence  In  the  record  to  sustain  a  special 
finding,  had  one  been  made,  that  th<>  insured- 
property,  at  tbe  time  it  was  insured  was  of 
tbe  value  placed  thereon  by  Slmmonn,     The 
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evidence  on  behalf  of  the  Insurance  compa- 
ny tends  very  strongly  to  show  that  this  In- 
sured property  was  of  less  value  than  Sim- 
mons, at  the  time  he  made  his  application, 
represented  it  to  be.  For  instance,  Simmons 
represented  the  value  of  his  bouse  to  be  $700, 
and  the  evidence  of  the  Insurance  company 
tends  to  show  that  it  was  probably  not  worth 
over  $300.  But,  assuming  that  the  value 
placed  by  Simmons  upon  the  Insured  prop- 
erty was  an  overvaluation,  we  would  still  be 
unable  to  reverse  this  judgment  for  that  rea- 
son. 

It  has  not  been  suggested  by  the  Insurance 
company  in  this  case,  either  by  pleading  or 
evidence,  that  the  overvaluation  (if  it  was 
one)  made  by  Simmons  was  intentionally 
made;  nor  made  with  the  intention  to  de- 
ceive the  Insurance  company;  nor  that  the 
insurance  company  relied  upon  such  valua- 
tion, and  was  Induced  thereby  to  enter  Into 
the  contract  in  suit.  Kltch  v.  Insurance  Co., 
50  N.  Y.  557,  was  a  suit  upon  a  life  insur- 
ance contract.  This  policy  was  based  upon 
a  written  application  therefcr.  In  the  ap- 
plication, the  assured  was  asked  the  ques- 
tion if  he  had  ever  had  any  illness,  local  dis- 
ease, or  injury  In  any  organ,  to  which  he  an- 
swered, "No."  The  policy  was  defended  up- 
on the  ground  that  this  answer  was  false. 
The  evidence  showed  that  the  insured,  six 
years  before,  had  had  inflammation  of  the 
eyes,  caused  by  sand  thrown  Into  tnem.  The 
Now  York  court  of  appeals  held  that  this 
evidence  did  not  establish  the  defense;  that 
the  omission  to  mention  tiie  injury  was  not 
conclusive  evidence  of  fraud,  sufficient  to 
avoid  the  policy,  but,  at  most,  was  evidence 
to  be  submitted  to  the  jury;  and  that,  in  or- 
der to  sustain  the  defense,  ii  was  necessary 
for  the  insurance  company  to  show,  not  only 
that  the  statement  was  antrue,  but  that  It 
was  known  to  be  untrue  by  the  assured  at 
the  time  made,  and  made  with  a  fraudulent 
purpose.  Insurance  Uo.  v.  Vaughan,  tt2  U. 
S.  516,  was  a  suit  upon  a  Ure  insurance  pol- 
icy. In  his  application  for  Insurance,  the  as- 
sured put  a  valuation  of  512,000  upon  his 
stock  of  goods.  The  action  was  defended 
on  the  ground  that  this  was  an  overvalua- 
tion; that  the  goods  were,  In  fact,  not  worth 
to  exceed  the  sum  ot  ?6,ooo.  The  Jury  found 
the  value  of  the  insured  property  to  be  ?7,- 
857.  In  discussing  the  question  as  to  wheth- 
er this  evidence  and  llnding  amounted  to  a 
defense  on  the  policy,  the  court  said:  '"The 
value  of  the  goods  was  to  be  estimated  by 
the  applicant.  Ho  ?■•<  ve  this  estimate  at  !j;i2,- 
000;  and  there  Is  not  the  slightest  evidence 
that  such  was  not  his  honest  estimate  of 
their  value.  Insurance  agents,  as  well  as 
other  persons,  know  with  what  partiality 
most  men  estimate  their  property,  and  how 
much  more  valuable  they  esteem  It  when 
their  own  than  when  It  Is  their  neighbor's. 
They  do  not  object  to  this  principle  when  the 
premiums  are  received  fot  Issuing  policies. 
It  is  only  when  losses  occur  that  they  seek 


to  apply  the  more  rigid  test  of  actual  value. 
*  *  *  The  law  exacts  the  utmost  good 
faith  in  contracts  of  Insurance,  both  on  the 
part  of  the  Insured  and  the  Insurer;  and  a 
knowing  and  willful  overvaluation  of  proi>- 
erty  by  the  Insured,  with  a  view  and  purpose 
of  obtaining  Insurance  thereon  for  a  greater 
sum  than  could  otherwise  be  obtained.  Is  a 
fraud  upon  the  insurance  company,  that 
avoids  the  policy.  It  is  a  question  of  good 
faith  and  honest  intention  on  the  part  of  the 
Insured;  and,  though  be  may  have  put  a  value 
on  his  property  greatly  in  excess  of  its  cash 
value  in  the  market,  yet  if  he  did  so  In  the 
honest  belief  that  the  property  was  worth 
the  valuation  put  upon  it,  and  the  excessive 
valuation  was  made  In  good  faith,  and  not  in- 
tended to  mislead  or  defraud  the  insurance 
company,  then  such  overvaluation  Is  not  a 
fraudulent  overvaluatipn  that  will  defeat  a 
recovery."  First  Nat.  Bank  v.  Hartford  Fire 
Ins.  Co.,  95  U.  S.  673,  was  also  a  suit  upon 
an  Insurance  policy,  in  that  case,  the  in- 
sured, in  his  application,  placed  a  valuation 
upon  bis  building  of  $15,000,  and  upon  bis 
machinery  of  $15,000.  One  of  the  defenses 
was  that  this  was  an  overvaluation.  The 
circuit  court  found  that  the  building  was 
worth  $8,000,  and  no  more;  and  the  ma- 
chinery was  worth  $12,000,  and  no  more. 
The  court  further  found  that  the  representa- 
tions as  to  value  were  made  without  any 
Intention  on  the  part  of  the  assured  to  com- 
mit a  fraud  upon  the  insurance  company. 
In  discussing  the  question  as  to  whether  this 
overvaluation  was  a  defense  to  the  action, 
the  supreme  court  of  the  United  States  said: 
"But  his  situation  and  duty  were  wholly  dif- 
ferent when  required  to  state  the  cash  value 
of  bis  property.  He  was  required  to  give 
Its  'estimated  value.'  His  answers  concern- 
ing such  value  were,  in  ore  sense,  and,  per- 
haps, in  every  just  sense,  orly  the  expression 
of  an  opinion.  The  ordinary  test  of  the  val- 
ue of  property  Is  the  price  It  will  command 
in  the  market  if  offered  for  sale.  But  that 
test  cannot,  in  the  very  nature  of  the  case, 
be  applied  at  the  time  application  is  made 
for  insurance.  Men  may  honestly  differ 
about  the  value  of  property,  or  as  to  what 
it  will  bring  In  the  maritet;  and  such  dif- 
ferences are  often  very  marked  among  those 
whose  special  business  It  is  to  buy  and  sell 
property  of  all  kinds.  The  assured  could  do 
no  more  than  estimate  such  value;  and  that, 
it  seems,  was  all  that  he  was  required  to  do 
in  this  case.  His  duty  was  to  deal  fairly 
with  the  company  In  making  such  estimate. 
The  special  finding  shows  that  he  discharged 
that  duty,  and  observed  good  faith."  The 
court  summed  up  its  conclusion  upon  the 
question  under  consideration  in  the  syllabus, 
as  follows:  "When  a  party  states,  In  his 
application  for  an  insurance,  that  he  has 
made  a  just,  full,  and  true  exposition  of  all 
material  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of 
the  property,  so  far  as  known  to  him.  an<l 
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the  application  Is  expressly  made  a  part  of 
the  policy,  should  It  afterwards  appear  tbat 
he  overestimated  tbe  value  of  the  property 
the  policy  would  not  be  vitiated,  unless  It  be 
shown  that  the  estimate  was  Intentionally 
eicessive."  The  defense  of  overraluatlon  In- 
terposed to  this  action  by  the  insurance  compa- 
ny cannot  t>e  sustained,  assuming  that  there 
was  an  overvaluation  made  by  Simmons. 

In  the  application  made  by  Simmons  for  In- 
surance, be  was  asked  these  two  questions: 
"Q.  State  the  actual  amount  paid  for  it,— that 
is.  the  farm.  A.  Sixteen  hundred  dollars.  Q. 
State  terms  of  sale.  A.  Cash."  A  final  con- 
tention is  that  the  answers  of  Simmons  to 
these  two  questions  were  false.  _  As  to  the 
first  question  and  answer,  the  evidence  on  be- 
half of  Simmons  tends  to  show  the  following: 
At  the  time  be  made  application  to  the  agent 
of  the  Insurance  company  for  this  Insurance, 
the  agent  read  the  question  In  the  applica- 
tion: "State  the  actual  value  paid  for  It" 
Simmons  thereupon  answered  by  saying  tliat 
the  consideration  expressed  In  his  deed  was 
$1,600,  and  thereupon  the  insurance  agent  re- 
sponded, "Tliat  is  what  goes,"  and  wrote  "Six- 
teen hundred"  In  the  application.  As  to  the 
second  question,  the  evidence  shows  that  Sim- 
mons did  not  pay  cash  for  the  land;  that  Is, 
tliat  he  did  'not  pay  money  for  it.  The  con- 
sideration he  paid  for  it  was  the  transfer  of 
a  promissory  note  that  he  owned,  some  hay, 
and  the  assumption  of  a  mortgage  upon  the 
tand.  We  have  already  seen  that  these  state- 
ments were  not  warranties.  We  have  al- 
ready seen  that  the  Insurance  company  has 
not  pleaded  nor  attempted  to  prove  that  these 
statements  were  made  with  any  shiister  mo- 
Qve.  In  Its  answer,  the  insurance  company 
pleaded  that  these  statements.  In  addition  to 
being  false,  were  material  to  the  risk.  The 
Jury  was  not  required  by  any  special  finding 
to  answer  that  question,  and,  since  the  general 
finding  of  the  Jury  is  against  the  insurance 
company,  we  must  presume  that  they  consid- 
ered the  issues  made  by  the  pleadings  as  to 
whether  these  representations  were  false,  and 
as  to  whether  they  were  material,  and  re- 
solved them  against  the  insurance  company. 
If  the  verdict  of  the  Jury  is  to  be  taken  as 
a  finding  that  the  representations  were  true 
when  made,  then  the  evidence  would  prob- 
ably not  support  that  finding.  If  the  verdict 
of  the  Jnry  is  to  be  taken  as  a  finding  tliat 
the  representations  made  were  not  material 
to  the  risk,  we  think  that  finding  is  supported 
by  the  evidence.  Indeed,  we  think  no  evi- 
dence was  required  to  show  that  those  ques- 
tions and  the  answers  to  them  were  utterly 
immaterial.  The  farm— the  land— was  not  the 
subject  of  the  insurance  contract  about  to  be 
made,  and,  in  the  application  itself,  the  as- 
sured was  made  to  warrant  the  truth  of  bis 
statements  in  regard  to  the  insured  property 
and  the  buildings  and  personalty.  In  Camp- 
bell y.  Insurance  Co.,  98  Mass.  381,  already 
quoted,  the  court  said:     'The  answers  con- 


tained in  the  application  being  in  the  nature 
of  representations  only,  the  question  is  of 
their  sulwtantlal,  and  not  of  their  literal, 
truth.  To  defeat  the  policy,  they  must  be 
shown  to  be  materially  untrue,  or  untrue  in 
some  particular  material  to  the  risk.  •  •  • 
We  understand  it  to  be  a  question  for  the 
Juiy  to  determine  whether  the  facta  which 
appear  in  evidence  are  so  far  inconsistent 
with  the  answers  relied  on  In  the  application 
as  to  establish  a  material  misrepresentation." 
To  the  same  effect,  see  Houghton  v.  Insurance 
Co.,  8  Mete.  (Mass.)  114.  In  MulvlUe  v, 
Adams,  19  Fed.  8i7,  It  was  held  that  the  ma- 
teriality of  a  representation  Is  a  question  of 
fiict,  and  that  the  test  Is  the  probable  effect 
of  the  representation  upon  the  Judgment  of 
the  Insurer.  To  the  same  effect,  see  Hard- 
man  v.  Insurance  Co.,  20  Fed.  594.  In  Levie 
V.  Insurance  Co.  (Mass.)  39  N.  E.  792,  it  was 
held  that  whether  answers  made  by  an  as- 
sured in  his  application  were  false,  and  made 
with  an  intent  to  deceive,  were  questions  of 
fact  for  the  Jury,  We  reach  the  conclusion, 
therefore,  tliat  in  order  that  the  answers  un- 
der consideration  (made  by  the  assured) 
should  constitute  a  defense  to  this  action,  it 
was  Incumbent  upon  the  insurance  company 
to  plead  and  prove,  not  only  that  the  answers 
were  made  as  written  in  the  application,  but 
that  they  were  false;  tbat  they  were  false  In 
some  particular  material  to  the  insurance  risk; 
and  that  the  Insurance  company  relied  and 
acted  upon  these  answers.  Since  the  plead- 
ing and  the  proof  establish  only  that  the  an- 
swers were  made  and  were  false,  the  defense 
was  not  made  out  The  Judgment  of  Uie  dis- 
trict court  Is  affirmed.     Affirmed. 


KETTENBACH  v.  OMAHA  LIFE  ASS'N. 

(Supreme  Court  of  Nebraska.     Dec.  2,  189G.) 

Insurance  —  Action  on  Poliot  —  Limitation  — 
Warranties— What  are— Bdrden  op  Priiop. 

1.  A  life  insuranoe  policy  provided  that  no  ac- 
tion should  be  maintained  thereon  unless  com- 
menced within  one  year  from  the  date  of  the 
death  of  the  assured.  The  ananred  died  on 
the  9th  day  of  September.  The  policy  also 
provided  that  the  death  loss  should  be  payable 
within  90  days  after  the  first  periodical  mortu- 
ary premium  paying  day  next  ensuing  the  date 
of  acceptance  hy  the  insurance  company  of  sat- 
isfactory evidence  of  the  death  of  the  assured. 
field:  (1)  That  a  cause  of  action  on  the  policy 
did  not  accrue  earlier  than  90  days  after  Sep- 
tember 9th:  (2)  that  the  time  fixed  hy  the  pol- 
icy in  which  an  action  thereon  mieht  be  brought 
did  not  begin  to  run  until  the  right  of  action  ac- 
crued. 

2.  Statements  contained  In  an  application  for 
a  policy  of  insurance  will  not  be  construed  as 
warranties  unless  the  provisions  of  the  applica- 
tion and  policy,  taken  together,  leave  no  room 
for  any  other  construction. 

3.  In  construing  a  contract  for  the  purpose 
of  determining  whether  the  statements  made 
therein  were  intended  by  the  parties  thereto  to 
be  warranties  or  rapresentations,  the  court  will 
take  into  consideration  the  situation  of  the  par- 
ties, the  subject-matter  of  the  contract,  and  the 
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langnage  employed,  and  will  consider  a  state- 
ment made  to  be  a  warranty  only  when  it  dear- 
ly appeals  that  such  was  the  intention  of  the 
contracting  parties;  that  the  mind  of  each  par- 
ty consciously  intended  and  consented  that  such 
anould  be  the  interpretation  of  his  statements. 

4.  Certain  statements  and  answers  made  by 
an  assured  in  an  application  for  a  life  insurance 
policy  set  out  in  the  opinion,  and  hdd  (1)  not  to 
be  warranties,  but  representations;  (2)  that,  in 
order  for  such  representations  to  constitute  a 
defense  to  an  action  on  the  policy,  it  is  incum- 
bent upon  the  insurance  company  to  plead  and 
prove  tliat  the  statements  and  answers  were 
made  as  written  in  the  application;  that  they 
were  false;  that  they  were  false  in  some  partiev 
ular  material  to  the  insurance  risk;  that  they 
were  made  intentionally  by  the  insured;  and 
that  the  insurance  company  relied  and  acted 
upon  such  statements. 

5.  Insurance  Co.  v.  Simmons  (Neb.)  69  N.  W. 
125,  followed. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Keysor,  Judge. 

Action  by  Frank  W.  Kettenbacb,  adminlB- 
trator  of  William  F.  KettentMch,  deceased, 
against  tbe  Onmlia  Life  Association.  From 
a  judgment  for  plaintifF  for  such  amount  only 
as  bad  been  {Mid  by  deceased  as  premiums, 
plaintiff  brings  error.    Reversed. 

Saunders,  Macfarland  &  Dlcliey,  for  plaintiff 
In  error.  J.  Fawcett  and  Greene  &  Brecken- 
ridge,  for  defendant  In  error. 

RAGAN,  C.  This  Is  a  suit  upon  a  life  in- 
surance policy  brought  to  the  district  court  of 
Douglas  county  by  Frank  W.  Kettenbacb,  ad- 
ministrator of  the  estate  of  William  F.  Ket- 
tenbacb, deceased,  against  the  Omaha  Life  As- 
sociation, the  successor  of  the  Pythian  Life  As- 
sociation (hereinafter  called  the  "Insurance 
Company").  At  the  dose  of  the  evidence,  the 
Insurance  company  moved  the  court  for  a  di- 
rection to  the  jury  to  return  a  verdict  In  favor 
of  tbe  administrator  for  the  sum  of  $90.15,  tbe 
amount  of  the  premium  paid  by  tbe  deceased 
to  tbe  insurance  company  for  tbe  policy  In 
suit.  This  motion  was  sustained,  a  verdict  re- 
turned as  directed,  upon  which  judgment  was 
entered  for  the  administrator,  and  to  reverse 
which  be  prosecutes  to  this  court  a  petition 
in  error.  Two  arguments  are  relied  upon  here 
to  sustain  this  judgment 

1.  Tbe  policy  in  suit  provided  that  no  action 
should  be  maintained  thereon  unless  com- 
menced within  one  year  from  the  date  of  tbe 
death  of  tbe  assured.  The  assured  died  on 
tbe  0th  day  of  September,  1S91,  and  the  pres- 
ent suit  was  brought  on  the  24th  of  October, 
1802.  The  policy  provided  that  the  death  loss 
should  be  payable  within  90  days  after  the 
first  periodical  mortuary  premium  paying  day 
next  ensuing  the  date  of  acceptance  by  the  in- 
surance company  of  satlsfactoiy  evidence  of 
the  death  of  the  assured.  The  argument  Is 
that  the  action  was  not  brought  within  tbe 
time  prescribed  by  the  policy.  The  adminis- 
trator's cause  of  action  could  not  possibly  have 
accrued  earlier  than  00  days  after  September 
9,  1S91,  the  date  of  tbe  death  of  the  insured. 
Insurance  Ck>.  v.  Falrbank,  32  Neb.  750,  49  N. 


W.  711,  was  a  suit  upon  a  Are  insurance  pol- 
icy, which  provided  that  no  action  on  tbe 
policy  should  be  maintained  unless  comnieucetl 
within  six  months  after  the  loss  sued  for  oc- 
curred. One  of  the  defenses  Interposed  to  the 
action  was  that  It  was  barred  by  the  provi- 
sions of  the  policy.  Norval,  J.,  speaking  to  the 
point,  said:  "The  petition  alleges,  and  tbe 
proofs  show,  that  the  loss  occurred  Januaiy  12. 
1888.  The  suit  was  begun  •  •  •  eight 
months  and  a  half  after  the  cow  was  killed. 
If  the  condition  of  tbe  policy  above  quoted 
stood  alone,  and  was  within  the  contemplation 
of  tbe  parties  when  the  contract  was  entered 
into,  then,  doubtless,  the  failure  of  the  plain- 
tiff to  commence  his  action  within  six  months 
after  the  loss  would  operate  as  a  bar  to  tbe 
action.  But  a  contract  of  Insurance,  like  all 
other  contracts,  must  be  construed  so  as  to 
give  effect,  if  possible,  to  an  its  provisions. 
This  policy  provides  that  written  notice  of  the 
loss  or  damage  must  be  Immediately  given, 
and  within  thirty  days  the  claimant  must  fur- 
nish proofs  thereof.  It  is  also  stipulated: 
'The  amount  of  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  tbe  pn^)- 
erty  at  the  time  of  tbe  loss,  and  to  be  paid 
ninety  days  after  notice  and  due  and  satis- 
factory proofs  of  the  same  shall  have  been 
made  by  tbe  assured,  and  received  at  tbe  com- 
pany's home  office,  at  Freeport,  Illinois.'  It 
will  be  observed  that,  by  tbe  above  condition 
of  the  policy,  the  plaUitiff  in  error  did  not  be- 
come liable  to  pay  the  loss  until  00  days  after 
tbe  making  of  tbe  proofs  of  loss.  Tbe  money 
was  not  due,  and  tbe  bolder  of  tbe  policy 
could  not  have  lawfully  demanded  payment, 
until  that  time  bad  elapsed.  No  suit,  there- 
fore, could  have  been  commenced  prior  to  tbe 
expiration  of  ninety  days  after  tbe  loss;  and 
It  is  well  settled  that  the  period  of  limitation 
of  six  months  did  not  begin  to  run  from  tbe 
date  of  loss,  but  from  the  time  the  suit  could 
have  been  brought."  The  time  fixed  by  tbe 
policy  in  suit  in  which  an  action  thereon  might 
be  brought  did  not  begin  to  run  until  the  right 
of  action  of  the  administrator  accrued,  and  that 
action  did  not  accrue  more  than  a  year  prior 
to  the  time  this  action  was  brought.  Tbe  ar- 
gument, then,  of  tbe  insurance  company,  that 
tbe  action  was  barred  by  the  terms  of  tbe  pol- 
icy when  brought.  Is  untenable. 

2.  The  policy  in  suit  was  based  upon  a  writ- 
ten application  made  therefor  by  tbe  as- 
sured. In  this  application  be  was  asked  and 
answered,  among  others,  the  following  ques- 
tions: "Name  and  residence  of  your  usual 
medical  attendant?  Dr.  Morris.  For  what 
diseases  have  you  required  bis  advice  or  at- 
tendance? None,  Have  you  consulted  or 
obtained  advice  of  any  other  medical  man 
within  the  last  ten  years?  No.  Are  you  In 
good  health?  Tes.  Give  character,  date, 
and  dm-atibn  of  last  illness,  trivial  or  otber- 
wlse?  Not  for  years.  Have  you  at  present, 
or  have  you  ever  had  since  childhood,  any 
of  tbe  following  disorders  or  diseases:  Apo- 
plexy, asthu^a,  Bright's  disease,  bronchitis. 
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ouicer,  cbrooic  dlanliea,  colic  (renal  or  he- 
patic), constipation  (habitual),  consumption, 
coagh  (protracted),  delirium  tremens,  diffi- 
culty or  Increased  frequency  tn  urination, 
dipfatlieria,  disease  of  the  heart,  disease  of 
i^enital  or  urinary  organs,  disease  of  liver, 
disease  of  lungs,  disease  of  kidneys,  disease 
of  bladder,  disease  of  stomach,  bowels,  dis- 
charge from  ear,  dropsy,  dysentery,  dyspep- 
sia, enlarged  glands,  eruptions  or  any  skin 
diseases,  or  fistula  In  ano,  or  fits  or  convul- 
Eions,  gout,  gravel,  headache  (severe  or  fre- 
quent), impaired  sight,  hearing,  insanity, 
Jaundice,  neuralgia,  palpitation,  paralysis, 
piles,  pleurisy,  pneumonia,  rhematism  (state 
whether  articular  or  muscular,  acute  or 
chronic),  shortness  of  breath,  smallpox,  sore 
throat  (persistent),  or  spinal  disease,  spitting 
or  coughing  of  blood,  swelling  of  bands, 
feet,  or  eyelids,  syphilis,  tumors  of  any  kind, 
ulcers,  open  sores,  or  vertigo?  No.  Have 
yoc  tiad  any  diseases  other  than  those  above 
named,  or  malformation  or  injury?  No." 
The  application  also  contained  the  following: 
"I  do  hereby  declare  •  •  •  that  I  am  now 
in  good  health,  and  do  ordinarily  enjoy  good 
health,  and  that  hi  the  above  application  I 
have  not  withheld  any  circumstances  or  In- 
formation touching  the  past  or  present  state 
•f  my  health  or  habits  of  life  with  which 
the  Pythian  Life  Association  ought  to  be 
made  acquainted  •  •  •  And  I  do  hereby 
declare  and  agree  that  each  and  every  state- 
ment and  answer  contained  in  this  applica- 
tion is  material  to  the  risk,  and  I  hereby 
warrant  all  the  answers  and  statements, 
and  each  and  eveiy  <»ie  of  them,  contained 
herein,  •  •  •  to  be  full,  complete,  and 
true;  and  It  Is  agreed  that  this  warranty 
shall  form  the  basis  and  shall  be  a  part  of 
the  contract  between  me  and  said  associa- 
tion. •  •  •  I  do  further  agree  that  if  any 
of  the  answers  or  statements  made  and  con- 
tained herein  are  not  full  and  complete,  or 
that  If  the  same  or  any  of  them,  whether 
made  In  good  faith  or  otherwise,  are  in  any 
respect  untrue,  then  said  policy  and  this 
contract  shall  be  null  and  void.  •  •  •  If 
any  statement  made  in  the  application  for 
this  policy  of  insurance  Is  in  any  respect  un- 
true, then  and  In  each  and  every  such  case 
the  consideration  of  this  contract  shall  be 
deemed  to  have  failed,  and  this  policy  of  In- 
surance shall  be  null  and  void.  •  •  •" 
The  application  was  made  a  part  of  the 
policy,  and  the  latter  recited  that  It  was  is- 
sued In  consideration  of  the  application, 
wbieb  was  made  a  part  of  the  contract,  and 
•f  the  statements  made  therein,  which  state- 
ments every  person  accepting  or  acquiring 
an  Interest  in  the  policy  adopted  as  his  own, 
and  warranted  to  be  fan,  complete,  and  true. 
It  Is  now  Instated  In  support  of  the  judg- 
ment that  each  and  every  of  the  statements 
and  answers  quoted  above,  made  by  the  as- 
sured In  his  application  for  the  policy  in  suit, 
were  and  are  warranties;  that  some  of  said 
statements  or   answers   were   untrue;    and 


that,  therefore,  the  policy  has  never  been  in 
force.  Were  the  statements  and  answers 
quoted  above,  made  by  the  assured,  war- 
ranties or  representations?  In  Insurance 
Oo.  V.  Sbnmona  (Neb.)  69  N.  W.  125,  we  had 
occasion,  this  term,  to  consider  the  question 
whether  the  answers  made  by  the  Insured 
in  an  application  for  insurance  were  war- 
ranties or  representations.  We  there  exam- 
ined the  question  and  reviewed  the  authori- 
ties at  some  length,  and  reached  the  conclu- 
sion that  the  weight  of  modern  authority  es- 
tablishes the  following  rules:  That  the 
statements  contained  in  an  application  for  a 
policy  of  insurance  will  not  be  construed  as 
warranties,  which,  if  untrue,  in  any  par- 
ticular, would  avoid  the  policy,  unless  the 
provisions  of  the  application  and  policy, 
taken  together,  leave  no  room  for  any  other 
construction.  And  In  construing  a  contract 
for  the  purpose  of  determining  whether  the 
statements  made  therein  were  Intended  by 
the  parties  thereto  to  be  warranties  or  rep- 
resentations, the  court  will  take  into  con- 
sideration the  situation  of  the  parties,  the 
subject-matter  of  the  contract,  and  the  lan- 
guage employed,  and  will  construe  a  state- 
ment made  to  be  a  warranty  only  when  It 
clearly  appears  that  such  was  the  Intention 
of  the  contracting  parties;  that  the  mind 
of  each  party  consciously  Intended  and  con- 
sented that  such  should  be  the  interpreta- 
tion of  his  statements.  Applying  the  rule 
announced  In  that  case  to  the  question  here, 
we  cannot  say  that  It  clearly  appears  from 
the  contract  in  suit  that  it  was  the  Intention 
of  the  contracting  parties  that  every  state- 
ment and  answer  quoted  above,  made  by 
the  assured  in  his  application,  should  be  a 
"warranty,"  as  that  term  Is  understood  in 
insurance  law;  that  every  statement  and  an- 
swer made  should  be  Itterally  true,  or  that 
the  policy  should  be  void.  If  the  answers 
and  statements  made  In  this  application 
were  warranties,  then,  no  matter  how  Im- 
material any  statement  or  answer  was,  nor 
how  little  the  fact  varied  from  the  statement 
or  answer  made,  the  policy  was  never  In 
force.  When  we  read  this  entire  applica- 
tion and  the  policy  together,  when  we  con- 
sider the  subject-matter  of  the  contract  and 
the  language  employed,  the  parties  some- 
times using  the  word  "statements"  and  some- 
times the  word  "warranties,"  we  cannot 
say  that  the  mind  of  the  contracting  parties 
met  and  consciously  consented  that  the  va- 
lidity of  the  policy  In  this  contract  should 
depend  upon  the  literal  truth  of  every  an- 
swer and  statement  made  In  the  application. 
In  this  application  the  assured  was  asked  If 
he  had  then>  or  had  ever  had  since  child- 
hood, any  of  67  named  diseases.  What  sane 
man  would  consciously  warrant  that  never 
since  his  childhood  he  had  not  had  any  dis- 
ease of  the  heart,  liver,  lungs,  kidneys,  blad- 
der, stomach,  or  bowels?  No  sane  man 
would  consciously  consent  that  on  the  literal 
truth  of  his  negative  answer  to  such  a  ques- 
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tion  should  depend  the  validity  of  a  life  In- 
surance policy.  It  might  require  a  post 
mortem  examination  to  enable  medical  ex- 
perts to  determine  whether  any  of  such  or- 
gans of  the  assured  had  since  his  childhood 
been  diseased;  and  yet  if  these  answers 
were  warranties,  and  such  an  examination 
revealed  a  diseased  organ,  the  policy  would 
be  void.  The  language  of  the  lamented  Jus- 
tice Miller  in  Insurance  Co.  t.  Ewing,  92  U. 
S.  377,  is  applicable  here:  "How  can  a  man 
who  has  lived  forty  or  fifty  years  prove  that 
he  never  had  dyspepsia  or  a  diarrhea  or  any 
disease  of  the  heart  or  bowels?  And  how 
can  he  prove  that  his  habits  of  life'liaTe  al- 
ways been  correct,  and  that  he  never  drank 
ardent  spirits  to  the  extent  of  intemperance? 
While  it  may  be  easy  enough  to  prove  the 
affirmative  of  one  of  these  questions,  It  is 
next  to  Impossible  to  prove  the  negative. 
The  number  of  the  questions  now  asked  of 
the  assured  In  every  application  for  a  policy, 
and  the  variety  of  subjects,  and  length  of 
time  which  they  cover,  are  such  that  It  may 
be  safely  said  that  no  sane  man  would  ever 
take  a  policy  if  proof  to  the  satisfaction  of 
a  Jury  of  the  truth  of  every  answer  were 
made  known  to  blm  to  be  an  Indispensable 
prerequisite  to  payment  of  the  sum  secured; 
that  proof  to  be  made  only  after  he  was 
dead,  and  could  render  Ao  assistance  In  fur- 
nishing it" 

In  this  case,  if  we  are  to  consider  each 
of  these  statements  and  answers  of  the  as- 
sured to  be  warranties,  in  order  to  do  so  we 
are  compelled  to  adopt  one  of  two  assump- 
tions: We  must  either  presume  that  the  In- 
fiured  was  Insane  or  a  man  of  such  co- 
lossal Ignorance  as  to  render  his  contracts 
voidable,  or  that  the  Insurance  company, 
aware  of  the  technical  legal  mining  of  the 
term  "warranty"  (and  the  assured  being  ig- 
norant thereof),  purposely  used  it,  so  that. 
In  case  the  assured  died  before  the  premiums 
he  paid  equaled  the  amount  of  the  risk,  they 
might  use  that  term  to  defeat  his  representa- 
tives. We  do  not  think  It  fair  or  just  either 
to  the  insurance  company  or  to  the  insured 
to  indulge  either  of  these  presumptions,  but 
prefer  to  rest  our  decision  on  the  proposi- 
tion that  the  conduct  and  language  of  the 
contracting  parties  lead  us  to  the  conclu- 
sion that  the  mind  of  the  assured  never  con- 
sciously intended  and  consented  that  the  an- 
swer he  made  to  the  questions  propounded 
to  him  should  be  deemed  and  taken  to  be 
"warranties,"  as  that  term  is  understood  In 
insurance  law;  and  we  accordingly  hold  that 
the  statements  and  the  answers  made  by 
the  Insured  in  his  application  for  the  policy 
In  this  suit  were  not  warranties,  but  repre- 
sentations. See  Insurance  0>.  v.  Simmons, 
supra,  and  cases  there  cited.  And  that,  In 
order  for  such  representations  to  constitute 
a  defense  to  this  action,  It  is  incumbent  up- 
on the  insurance  company  to  plead  and 
prove  that  the  statements  and  answers  were 
4uade  as  written   In  the  application;    that 


they  were  false;  that  they  were  false  in 
some  particular  material  to  the  Insurance 
risk;  that  they  were  made  Intentionally  by 
the  Insured;  and  that  the  insurance  com- 
pany relied  and  acted  upon  such  statements; 
and  these  are  questions  of  fact,  and  not  ques- 
tions of  law.  The  court  erred  In  taking  the 
case  from  the  Jury,  and  its  Judgment  Is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


RED  WILLOW  COUNTT  v.  DAVIS. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1896.) 

Paupbrb  —  Medical  ATTENDAtroE  —  Liabilitt  or 

CoDSTT— PlKADIXO. 

1.  In  a  county  where  no  poorhonse  has  been 
established  and  opened  for  the  reception  of  the 
paupers,  the  justices  of  the  peace  of  the  various 
precincts  of  such  county  are  vested  with  en- 
tire and  exclusive  superintendence  of  the  pau- 
pers in  their  precincts;  and  such  a  county  is 
not  liable  for  services  rendered  by  a  physicino 
to  a  pauper,  unless  it  appears  that  such  physi- 
cian had  t>een  employed  by  some  of  the  over- 
seers of  the  poor. 

2.  When  the  county  board  of  a  county  has 
established  and  opened  a  poorhonse  for  the  re- 
ception of  paupers,  and  spread  such  fact  upon 
their  records,  the  jurisdiction  and  authority  of 
the  various  justices  of  the  peace  of  the  county 
over  the  paupers  therein  cease,  and  the  super- 
intendence, care,  and  maintenance  of  the  pau- 
pers devolve  upon  the  county  board. 

3.  When  a  county  board  has  established  and 
opened  a  poorhonse  for  the  reception  of  its 
paui)er8,  the  board  may  either  employ  a  physi- 
cian by  the  year  to  furnish  such  medical  serv- 
ices as  may  be  necessary  to  the  paupers  of  the 
county,  or  may  employ  a  physician  to  attend 
each  case  as  it  arises. 

4.  When  a  petition  aiie^es  and  a  demurrer  ad- 
mits that  the  plaintiff  was  employed  by  the 
county  hoard  to  render  professionai  services,  as 
a  physician,  for  a  pauper,  the  presumption  will 
be  indulged  that  the  county  board  kept  within 
the  iaw  in  empIoyinR  the  physician,  and  that  a 
poorhonse  had,  prior  to  that  time,  tieen  estab- 
lished and  opened  in  said  county  for  the  recep- 
tion of  its  paupers. 

5.  Comp.  St.  c.  67,  construed. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Red  Willow  county; 
Welty,  Judge. 

Action  by  B.  B.  Davis  against  Red  Willow 
county  for  medical  services  renderpd  a  pau- 
per. From  a  Judgment  for  plalntift,  defend- 
ant brings  error.     Affirmed. 

Sidney  Dodge,  for  plaintiff  In  error.  W.  S. 
Morlan,  for  defendant  in  error. 

RAOAN,  C.  B.  B.  Davis  sued  Red  Willow 
county  in  the  district  court  thereof.  The 
county  interposed  a  general  demurrer  to  the 
petition,  which  was  overruled,  and,  the  countj 
refusing  to  plead  further,  judgment  was  ren- 
dered in  favor  of  Davis,  to  reverse  which  the 
county  prosecutes  error. 

Davis  alleged  In  his  petition  that  be  was  a 
duly-licensed,  practicing  physician,  residing  in 
said  county;  that  on  the  2d  of  April,  1893,  he 
"was  employed  by  Bed  Willow  county,  as  said 
physician  and  surgeon,"  to  render  professionai 
medical  services  for  a  pauper;    that  be  ren- 
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<]ered  such  medical  attendance  and  serTlces 
for  said  pauper;   tbat  the  Berrlces  rendered 

were  reasonably  worth  the  sum  ot  $ ; 

that  on  the  12th  of  July,  1883,  he  present' 
ed  to  the  county  commlBSloners  of  said  coun- 
ty bis  claim  against  It  for  the  services  ren- 
dered; and  that  such  claim  was  rejected. 

The  question  presented  by  the  record  Is  wheth- 
er a  county  la  liable  for  professional  services 
rendered  by  a  physician  to  a  pauper  In  putBU- 
auce  of  a  contract  made  with  Its  board  of  com- 
missioners or  supervisors.  Chapter  67,  Comp. 
St,  deals  with  the  subject  of  paupers.  See- 
don  1  of  the  chapter  provides  that  certain  rela- 
tives of  a  pauper  shall  be  liable  for  his  sup- 
port, section  2  prescribes  what  relatives  shall 
Srst  be  called  upon  for  the  support  of  a  pau- 
per, and  section  3  provides  that  when  a  pau- 
per shall  not  have  any  relatives  In  this  state 
liable  for  bis  support,  or,  having  relatives, 
they  shall  be  unable  or  refuse  to  maintain  him, 
'then  the  same  pauper  shall  receive  such  re- 
lief as  bis  or  her  case  may  require  out  of  the 
county  treasury  in  the  manner  hereinafter 
orovlded."  Section  4  of  said  act  provides: 
"The  Justices  of  the  peace  In  each  precinct 
shall  be  and  they  are  hereby  made  overseers  of 
the  poor  and  are  vested  with  the  entire  and 
exclusive  superintendence  of  the  poor  in  their 
respective  precincts  excepting  in  cases  of  cor- 
porate towns  or  cities.  •  •  •"  Section  6 
prorldea  that  the  overseers  of  the  poor  shall 
at  stated  times  make  a  report  of  their  actions 
as  such  officers  to  the  county  board;  and  sec- 
tion 7  provides  that,  upon  the  making  of  such 
report,  it  shall  be  the  duty  of  the  county  com- 
missioners of  the  county  to  Issue  their  war- 
rants on  the  treasurer  for  the  payment  of  the 
expenses  necessarily  Incurred  by  the  overseen 
of  the  poor.  Section  17  provides  that  the 
county  commissioners  in  each  county  are  au- 
thorized, whenever  they  see  fit  to  do  so,  to  es- 
tablish a  poorhouse;  and  by  section  21  of  the 
act  It  is  provided  that  whenever  the  county 
commissioners  of  any  county  shall  enter  upon 
their  records  that  they  have  established  a 
ixwrhouse,  and  that  such  poorhouse  is  ready 
for  the  reception  of  the  poor  In  said  county, 
then  the  authority  conferred  upon  the  over- 
seers shall  cease  to  be  in  force  In  said  county. 
In  Gage  Co.  v.  Pulton,  16  Neb.  5,  19  N.  W. 
781,  It  was  held  that  a  county  was  liable  for 
the  value  of  services  rendered  by  a  physician 
to  a  pauper  In  pursuance  of  a  contract  be- 
tween the  physician  and  the  overseers  of  the 
poor  of  the  precinct  where  the  pauper  resid- 
fd.  In  Hamilton  Co.  v.  Meyers,  23  Neb.  718, 
37  N.  W.  623,  It  was  held  that  the  county  was 
not  liable  for  professional  .services  rendered  by 
a  physician  to  a  nonresident  pauper  tempo- 
rarily in  said  county;  the  physician  not  hav- 
ing been  employed  to  render  such  services  ei- 
ther by  the  county  board  of  the  county,  or 
any  overseer  of  the  poor  therein.  In  the  case 
at  bar  the  petition  alleges  and  the  demurrer 
admits  that  the  physician  was  employed  by 
the  county.  This  is  equivalent  to  an  allega- 
tion that  the  physician  was  employed  by  the 


board  of  supervisors  or  the  board  of  commia- 
Bioners  to  render  the  services  for  which  he 
sues.  We  think  a  fair  construction  of  the 
chapter  under  consideration  is  this:  That,  in 
counties  where  no  poorhouse  has  been  estab- 
lished and  oi)ened  for  the  reception  of  pau- 
pers, then  the  justices  of  the  peace  of  the 
various  precincts  of  the  county  are  vested 
with  entire  and  exclusive  superintendence  of 
the  paupers  in  their  precincts,  and  that  such 
county  would  not  be  liable  for  services  ren- 
dered by  a  physician  to  a  pauper,  unless  it  ap- 
peared that  such  physician  bad  been  em- 
ployed by  some  of  the  overseers  of  the  poor. 
But  when  the  county  board  of  a  county  has 
established  and  opened  a  poorhouse  lor  the  re- 
ception of  paui)er8,  and  spread  such  fact  upon 
their  records,  from  that  moment  the  Jurisdic- 
tion and  authority  of  the  various  justices  of 
the  peace  of  the  county  over  the  paupers  there- 
in cease,  and  the  superintendence,  care,  and 
maintenance  of  the  paupers  of  the  county  de- 
volve upon  the  coun^  commissioners  or  board 
of  supervisors;  and  such  board  may  either 
employ  a  phyelclan  by  the  year  to  furnish 
such  medical  8ervic««  as  may  be  necessary  to 
the  paupers  of  their  county,  as  provided  by 
section  4  of  the  chapter  quoted  above,  or  they 
may  employ  a  physician  to  attend  each  case  as 
It  arises.  If  this  construction  of  the  chapter 
be  correct,  it  follows  that,  unless  Red  Willow 
county  had  established  and  opened  a  fr<or- 
house  for  the  reception  of  its  paupers,  it  would 
not  be  liable  for  the  services  rendered  by 
Davis,  unless  be  bad  been  employed  to  render 
such  services  by  some  of  the  overseers  of  the 
poor  In  said  county.  The  petition  does  not  al- 
lege that  Davis  waa  employed  by  any  of  the 
overseers  of  the  poor  in  said  county  to  render 
the  services  for  which  he  sues,  nor  does  the 
petition  allege  that,  prior  to  the  time  Davis 
waa  employed  by  the  county,  It  had  estab- 
lished and  opened  a  poorhouse  for  the  care  of 
its  paupers.  But  since  the  county  authorities 
of  Bed  Willow  county  would  have  been  with- 
out Jurisdiction  or  authority  to  make  the  con- 
tract on  behalf  of  the  county  made  the  basis 
of  this  action,  unless  a  poorhouse  had  been, 
prior  to  that  time,  established  and  opened  for 
paupers,  we  must  Indulge  the  presumption 
that  the  county  board  kept  within  the  law  In 
employing  this  physician;  that  a  poorhouse 
had,  prior  to  that  time,  been  established  and 
opened  In  said  county  for  the  reception  of  pau- 
pers; and  that  the  Jurisdiction  and  authority 
of  the  various  Justices  of  the  peace  as  over- 
seers of  the  poor  had  ceased.  The  Judgment 
of  the  district  court  Is  affirmed. 


ENGLBB  V.  SCHNEIDER. 
(Supreme  Court  of  Minnesota.  Dec.  7,  1896.) 
New  Tbiai,— Theort  op  Case— Mistake  ly  Law. 
Evidence  held  to  Justify  the  verdict  under 
the  theory  of  the  law  upon  which  the  case  was 
submitted  to  the  jury.  Where  n  party  tries  his 
case  upon  a  certain  theory  of  the  law,  and  cou- 
sents  to  its  being  submitted  to  the  jury  on  that 
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tbeorx,  he  cannot  afterwards  claim  a  new  trial-, 
at  leaat  as  a  matter  of  right,  on  the  ground  that 
BQch  theory  of  the  law  was  erroneous. 
(Syllabus  by  the  C!ourt.) 

Appeal  from  district  court,  Cottonwood 
county;   P.  E.  Brown,  Judge. 

Action  by  George  Bngler  against  Martin 
Schneider.  Verdict  for  defendant  From 
an  order  refusing  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

L.  F.  Lammers,  for  appellant.  J.  G.  Red- 
ding and  A.  W.  Annes,  for  respondent. 

MITCHELL,  J.  This  was  an  action  to  re- 
cover possession  of  the  oats  grown  in  1895 
on  certain  land  which  confessedly  belonged 
to  the  defendant  In  his  complaint  the  plain- 
tiff alleg^ed  that  he  had  a  lease  or  contract 
with  defendant  for  the  cultivation  of  this 
land  OB  shares  for  the  year  1885,  and  it  Is  by 
virtue  of  this  contract  that  he  claimed  title 
to  the  grain.  The  case  was  tried  upon  the 
theory  that  plaintiff's  right  to  the  property 
depended  entirely  upon  the  existence  or  non- 
existence of  such  a  contract,  and  the  court 
expressly  instructed  the  jury  to  that  effect, 
to  which  neither  party  excepted.  It  conclu- 
sively appears  from  the  evidence  that,  if  any 
such  contract  was  ever  entered  into,  it  was 
an  oral  one,  made  in  July,  1894.  On  plain- 
tiff's own  testimony  it  may  be  doubted 
whether  the  minds  of  the  parties  ever  fully 
met  on  the  terms  of  any  contract,  or  wheth- 
er the  matter  ever  went  beyond  mere  nego- 
tiation. But,  however  this  may  be,  accord- 
ing to  the  testimony  of  the  defendant  that 
was  as  far  as  the  matter  ever  went;  that 
the  understanding  was  that  thereafter  there 
should  be  a  writing  executed,  in  which  the 
terms  of  the  contract  should  be  settled;  and 
that  no  such  writing  ever  was  executed,  be- 
cause of  a  disagreement  between  the  parties 
as  to  Its  terms.  Hence  the  very  most  that 
can  be  claimed  for  the  evidence  Is  that  it 
would  have  Justified  a  verdict  either  way  on 
the  issue  submitted  to  the  Jury,  and  which 
they  were  instructed  was  decisive  of  the 
case. 

This  is  perhaps  all  that  is  necessary  to  de- 
cide for  the  purposes  of  this  apeal.  But  in 
view  of  the  issue  submitted  to  the  jury,  there 
is  another  fact  which  is  fatal  to  the  plain- 
tiff's case.  Even  if  an  oral  contract  had  been 
made  In  July,  1891,  It  would  have  been  void 
under  the  statute  of  frauds,  because  by  its 
terms  it  was  not  to  be  performed  within  one 
year  from  the  time  it  was  made.  Jellett  v. 
Rhode,  43  Minn.  106,  45  N.  W.  13.  Assum- 
ing, without  deciding,  that  "part  perform- 
ance" would  take  such  a  contract  out  of  the 
statute,  there  was  nothing  that  would  bring 
the  case  within  that  docti-ine.  The  principle 
upon  which  this  equitable  doctrine  proceeds 
is  that  the  agreement  has  been  ao  far  exe- 
cuted by  one  party  with  the  consent  or  tacit 
encouragement  of  the  other,  and  in  rellatic« 
of  his  fulfillment  of  It,  that  tor  tine  Mtet  to 


repudiate  It  and  shelter  himself  under  the 
statute  would  amount  to  a  fraud  upon  the 
former.  In  this  case  the  evidence  shows  that 
anything  which  the  plaintiff  did  or  attempt- 
ed to  do  on  this  land  under  this  alleged  con- 
tract was  done  against  the  positive  remon- 
strance and  prohibition  of  the  defendant 
and  with  notice  that  he  denied  the  existence 
of  any  contract.  We  have  no  reference  to 
plaintiff's  plowing  the  land  in  the  fall  of 
1891,  for  it  appears  that  he  was  required  to 
do  that  by  the  terms  of  the  contract  under 
which  he  had  cropped  the  land  that  year. 
In  this  court  counsel  takes  the  position  that, 
even  if  the  plaintiff  was  a  trespasser  In  go- 
ing upon  the  land,  still  he  would  be  the  own- 
er of  the  crop,  under  the  doctrine  suggested 
in  Lindsay  v.  Railway  Co..  29  Minn.  411,  13 
N.  W.  191.  It  Is  doubtful  whether  there  Is 
any  evidence  that  the  plaintiff  was  a  dis- 
seisor, or  anything  more  than  a  casual  tres- 
passer. The  evidence  is  also  practically  con- 
clusive that  the  plaintiff  was  expelled  from 
the  land  before  any  considerable  part  of  the 
crop  was  severed  from  the  soil.  But  it  is  suffi- 
cient answer  to  the  present  contention  that 
it  Is  wholly  inconsistent  with  the  position 
taken  on  the  trial.  We  have  repeatedly  held 
that,  where  a  party  has  tried  his  case  on 
one  theory  of  the  law,  and  consented  to  Its 
submission  to  the  jury  on  that  theory,  he 
cannot  afterwards  claim  a  new  trial,  at  least 
as  a  matter  of  right  on  the  ground  that  such 
theory  was  erroneous.    Order  affirmed. 

BUCK,  J.,  absent  took  no  part 


McLEAN  V.  DEAN. 
(Supreme  Court  of  Minnesota.     Dec.  7,  1896.) 

ACTIO»  BT  GCARIJIAN. 

A  guardian  may  sue  in  his  own  name  on  a 
note  payable  to  himself,  although  the  consider- 
ation paid  for  it  was  funds  of  his  ward,  and  the 
note  was  taken  or  purchased  by  him  for  the 
benefit  of  the  ward. 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Minneapo- 
lis; W.  A.  Kerr,  Judge. 

Action  by  John  McLean  against  George  P. 
Dean.  Verdict  for  plaintiff.  From  an  or- 
der refusing  a  new  trial,  defendant  appeals. 
Affirmed. 

Henry  M.  Farnham,  for  appellant  Fry- 
berger  &  Jobanson  and  Cbilds  &  Frybergeir, 
for  respondent 

MITCHELL,  J.  The  action  was  brought 
on  two  promissory  notes  executed  by  the  de- 
fendant to  one  McGregor,  and  by  the  latter 
transferred  to  the  plaintiff  by  the  follow- 
ing jijdorscnient,  to  wit:  "Pay  to  the  order 
Of  f/^bQ  McLean."  The  execution  of  the 
Hot  W  defendant  was  admitted.  The  only 
eY,^^>jce  Introduced  or  offoied  on  the  trial 
^'1^' t^e  notes  and  Indorsements.  In  re- 
„  ^K     .  to  a  defense  attempted  to  be  set  up  in 

^)^/  Digitized  by  (^OOgle 
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defendant's  answer,  to  the  effect  tbat  the 
plaintiff,  IndlTidnally,  teas  not  tbe  real  par- 
ty In  Interest,  but  held  the  notes  In  some 
representatiTe  capacity,  the  plaintiff,  in  his 
reply,  admitted  that  the  consideration  which 
he  paid  for  the  notes  belonged  to  the  estate 
of  certain  minors,  of  whom  he  was  guardian. 
On  this  state  of  the  pleadings  and  evidence, 
the  court  correctly  directed  a  verdict  Cor 
tbe  plaintiff.  The  action  being  npon  an  ex- 
preGs  contract  made  by  the  guardian  him- 
self, It  might  be  brought  by  him  personally, 
although  he  may  have  made  the  contract  for 
the  benefit  of  his  wards.  This  was  tbe  law, 
Independently  of  any  statute.  9  Am.  A  Bng. 
Bdc.  Ijaw,  111,  and  cases  cited.  The  same 
rule  still  obtains  nnder  the  second  claase 
of  section  5158,  Oen.  St.  1894.  Lake  t.  Al- 
bert, 37  Minn.  453,  35  N.  W.  177;  Cremer  v. 
Wlmmer,  40  Minn.  511,  42  N.  W.  467;  Mnr- 
Idiln  T.  ScoveU,  44  Minn.  580,  47  N.  W.  256. 
See,  also,  Huntsman  v.  Fish.  36  Minn.  148, 
SO  N.  W.  455.    Order  affirmed. 


CHTX,DS,  Atty.  Gen.,  et  «1.  v.  MINNB- 

APOIilS   BOARD  OP   FIRE 

UNDERWRITERS. 

(Supreme  Oonrt  of  Minnesota.     Dec.  7,  1886.) 

Board  op  Fire  Ukderwriters— Validitt— Mem- 
bbrshif— cohbtbcction  of  8tat0te. 

1.  Gen.  Laws  1895,  cc.  175,  ITS,  oot  havint; 
defined  the  term  "board  of  fire  underwriters. " 
reference  must  be  bad  to  the  prior  history  of 
>nch  organizations,  in  order  to  ascertain  the 
legislatire  seosc  in  which  the  term  is  used. 

2.  From  such  reference  it  appears  that  all 
corporations  of  that  name  were  compo.sed  ex- 
clayively  of  those  who  for  the  time  being  were 
enpijfed  in  the  business  of  fire  insurance  in  the 
city  where  the  board  was  orgranizert;  that  all 
who  were  engaged  in  that  business  in  such  city 
were  entitled  to  become  members  of  it,  or  to 
have  a  vote  In  the  transaction  of  its  business; 
and  that  the  incorporation  of  only  one  such 
lioard  in  the  same  city  was  autliorized  or  con- 
templotcd. 

3.  The  Minneapolis  Board  of  Fire  Underwrit- 
ers and  the  Merchants'  Board  of  Fire  Under- 
writers were  organized  under  Gen.  St.  1878,  c. 
34.  tit.  2  (Gen.  St.  1894.  §S  2791-2912).  Nei- 
ther their  articles  of  association,  nor  the  statute 
under  which  they  are  orpanizcd,  provide  that 
their  memiiers  shall  be  composed  of  those  en- 
gaged in  the  business  of  fire  insurance,  or  that 
others  engafired  in  that  business  in  the  same  city 
shall  be  entitled  to  become  members,  or  have 
any  voice  in  the  transaction  of  the  business  of 
tbe  associations.  Had,  ::bat  neither  of  them 
are  boards  of  fire  underwriters,  within  tlie 
meaning  of  the  statutes  referred  to. 

(Syllabus  by  the  Court.) 

.Appeal  from  dirtrlct  court,  Hennepin  county; 
C.  B.  Elliott,  Judge. 

Information  by  H.  W.  Chllds,  attorney  gen- 
eral, on  the  relation  of  C.  H.  Smith,  insurance 
commlsaioDer,  against  the  B^lremen's  Insur- 
ance Company,  the  Merchants'  Board  of  Fire 
Underwriters,  the  Minneapolis  Board  of  Fire 
Underwriters,  and  Charles  B.  Bates,  to  en- 
join the  collection  of  the  2  per  cent,  tax  on  the 
gross  premiums  received  by  the  defendant 
company   in  tbe  city   of  Minneapolis,   which 


tax,  by  lAws  1696,  c.  175,  f  84,  la  payable,  far 
the  eqolpment  and  maintenance  of  a  aalvage 
corps,  to  the  board  of  fire  underwriters  of  the 
city  in  which  the  premiums  are  received. 
There  was  an  order  awaidlng  each  of  the 
boards  one-half  of  tbe  fund,  and  from  an  or- 
der denying  it  a  new  trial  the  Minneapolis 
Board  of  B^re  Underwriters  appeals.  Affirm- 
ed. 

Cobb  &  Wheelwright,  M.  B.  Koon,  W.  Her- 
tlg,  and  A.  H.  Hall,  for  appellant.  H.  W. 
Childs,  Atty.  Gen.,  Gallagher  &  Gallagher, 
C.  J.  Cahaley,  and  Freeman  P.  Lane,  for  re- 
qwndents. 

MITCHELL,  J.  This  Utigation  grows  out 
of  "tbe  salvage  corps  legislation"  enacted  at 
the  last  session  of  the  legislature,  which,  so 
far  as  here  material,  is  as  follows:  That 
boards  of  fire  underwriters.  Incorporated  by 
or  imder  tbe  laws  of  the  state  of  Minnesota, 
shall  have  power  to  provide  suitable  rooms 
for  tbe  accommodation  of  salvage  coips  aiul 
fire  patrols,  and  also  to  provide  a  patrol  of 
men,  and  a  competent  person  to  act  as  super- 
intendent, to  discover  and  prevent  flres,  with 
suitable  apparatus  to  save  and  preserve  prop- 
erty or  life  at  and  after  a  fire;  and,  the  bet- 
ter to  enable  them  so  to  act  with  promptness 
and  efficiency,  full  power  is  given  such  su- 
perintendent and  such  patrol  to  enter  any 
building  on  fire,  or  which  may  be  exposed  ts 
or  in  danger  of  taking  fire  from  aoy  other 
building,  subject  to  tbe  control  at  the  chief 
of  the  fire  d^artment  of  the  city,  and  at  once 
proceed  to  protect  and  endeavor  to  save  the 
property  therein,  or  to  remove  such  property, 
or  any  part  thereof,  from  such  premises  dur- 
ing and  after  a  fire.  Laws  1895,  c.  178,  §  1. 
Also,  when,  by  the  laws  of  any  other  state 
or  nation,  any  taxes,  fines,  penalties,  licenses, 
fees,  additional  to  or  in  excess  of  those  im- 
posed by  the  laws  of  this  state  upon  foreign 
insurance  companies  and  their  agents,  are  Im- 
posed on  Insurance  companies  of  this  state 
and  their  agents  dohig  business  In  such  state, 
the  same  taxes,  fines,  etc.,  shall  be  imposed 
upon  all  Insurance  companies  of  such  state 
and  tiieir  agents  doing  business  in  this  state, 
so  long  as  such  laws  remain  in  force:  provid- 
ed, that  any  insurance  company  of  any  other 
state  or  nation  doing  business  in  any  city  of 
this  state  wh^ein  tliere  is  a  duly-Incorporat- 
ed board  of  underwriters,  that  has  organized 
a  salvage  corps  as  provided  by  statute,  and 
such  insurance  company  or  Its  agents  are  not 
subject  to  taxation  for  the  equipment  and 
maintenance  of  said  salvage  corps  imder  this 
section,  then  such  insurance  company  or  com- 
panies shall  be  subject  to  a  tax  equal  to  2  per 
cent,  on  the  gross  amoimt  of  the  premiums 
received  by  said  con4>any  in  such  city,  which 
sum  shall  be  payable  to  the  treasurer  of  said 
board  of  uhderwritars,  and  shall  be  by  said 
board  of  underwriters  used  solely  for  the 
equipment  and  maintenance  of  said  salvage 
corps;  and  such  tax  shall  be  In  addition  to  ail 
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taxes,  penalties,  licenses,  and  fees  prorlded  In 
Uaia  act  to  be  paid  to  the  state  of  Minnesota 
by  such  insurance  companies  or  their  agents. 
Lews  1885,  c.  175,  §  84.  The  controversy  Is 
now  entirely  between  the  Merchants'  Board 
of  Fire  Underwriters  and  the  Minneapolis 
Board  ol  Fir«  Underwriters,  as  to  which  is 
entitled  to  the  2  per  cent  on  the  gross  amount 
of  premiums  received  in  the  city  of  Minne- 
apolis by  the  Firemen's  Insurance  Company, 
an  Illinois  corporation  falling  within  the  pro- 
visions of  chapter  175,  supra.  The  claim  of 
the  former,  which,  for  the  sake  of  brevity, 
we  shall  call  the  "Merchants'  Board,"  Is  that 
each  board  Is  entitled  to  one-half  of  the  fund, 
while  the  contention  of  the  latter,  which  we 
shall  call  the  "Minneapolis  Board,"  is  that  It 
Is  entitled  to  the  whole  of  It.  The  trial  court 
held  that  each  board  was  entitled  to  one-half 
of  the  fund,  and  from  that  decision  the  Min- 
neapolis Board  appealed. 

Both  boards  purport  to  be  Incorporated  un- 
der title  2  of  chapter  34  of  the  General  Stat- 
utes of  1878  (Gen.  St  1894,  H  2794-2912). 
Their  principal  place  of  business  is  the  city 
of  Minneapolis.  The  general  nature  of  the 
business  of  the  Merchants'  Board,  as  stated 
in  its  articles  of  incorporation,  is  "the  promo- 
tion of  Just  and  equitable  practices  between 
Insurance  companies  doing  business  In  the 
city  of  Minneapolis  and  the  assured  of  said 
city;  the  prevention  of  fire;  the  saving  and 
preservation  of  property  from  Injury  and  de- 
struction by  Are  or  water;  the  organization 
and  equipment  of  salvage  corps  and  fire  pa- 
trols," whose  duty  it  shall  be  to  attend  aU 
fires,  use  their  best  efTorts  to  extinguish  them, 
and  save  and  protect  property  at  or  after  such 
fires.  The  general  nature  of  the  business  of 
the  Minneapolis  Board  is  stated  In  Its  articles 
to  be  "the  organization  and  equipment  of  a 
salvage  corps  and  fire  patrols"  for  substantial- 
ly the  same  purposes  as  those  stated  In  the 
articles  of  the  Merchants'  Board.  The  arti- 
cles of  each  provide  that  the  capital  stock 
shall  be  $10,000,  to  be  paid  In  as  may  be  call- 
ed for  by  the  board  of  directors;  the  shares 
of  stock  to  be  1,000,  of  the  amount  of  $10 
each.  In  neither  case  do  the  articles  contain 
any  provision  as  to  the  qualifications  of  mem- 
bers or  stockholders,  or  for  any  one  except 
stockholders  having  any  voice  In  the  affairs  of 
the  corporation.  The  Minneapolis  Board  was 
organized  in  April,  1895;  and  the  Merchants' 
Board,  In  August  of  the  same  year.  The 
court  below  found  that  all  the  shareholders 
of  the  Minneapolis  Board  were  at  the  time 
of  Its  incorporation  "In  some  manner  enga- 
ged In  the  business  of  fire  Insurance  In  the  city 
of  Minneapolis,"  and  that  the  Incorporators 
of  the  Merchants'  Board  "were,  with  two  ex- 
ceptions, engaged  in  the  fire  Insurance  busi- 
ness, either  as  agents  or  directors  of  insurance 
business."  The  contentions  of  the  Minneap- 
olis Board  are:  (1)  That  the  statute  contem- 
plates that  there  shall  be  but  one  board  in 
each  city,  whose  members  must  all  be  un- 
derwriters, and  which  shall  have  the  manage- 


ment and  control  of  salvage  corps  therein; 
that,  if  there  can  be  but  one  such  organiza- 
tion, then  its  rights  are  superior  because  it 
was  first  in  the  field.  (2)  But  hi  any  event 
the  Merchants'  Board  have  no  standing  in 
court,  because  (a)  some  of  its  incorpoiators- 
were  not  underwriters;  (b)  its  capital  stock 
has  never  been  subscribed  for  or  taken. 

In  order  to  determine  whether  it  was  er- 
ror, prejudicial  to  the  Minneapolis  Board,  for 
the  court  to  award  half  this  fund  to  the 
Merchants'  Board,  the  first  question  to  be 
determined  Is  whether  the  Minneapolis  Board 
itself  was  legally  entitled  to  any  part  of  It, 
or,  in  other  words,  whether  it  is  a  "board  of 
fire  underwriters,"  within  the  meaning  of 
the  statute;  for  it  Is  self-evident  that,  it 
the  Minneapolis  Board  was  not  entitled  to 
any  of  the  money.  It  has  no  legal  ground  of 
complaint  because  It  was  only  awarded  half 
of  It  The  statutes  nowhere  specifically  pro- 
Tide  for  the  Incorporation  of  boards  of  un- 
derwriters, and  our  attention  has  not  been 
called  to  any  statute  under  which  they  may 
be  organized,  except  the  one  under  wbicli 
these  two  boards  were  Incorporated,  to  wit. 
title  2,  c.  34,  of  the  General  Statutes  of  1878 
(sections  2794-2912,  Gen.  St  1894),  relating 
to  private  corporations  for  pecuniary  profit, 
other  than  those  authorized  to  take  private 
property  for  public  uses.  The  acts  of  1895- 
do  not  define  the  term  "boards  of  fire  under- 
writers," but  seem  to  adopt  It  as  one  already 
having  a  fixed  and  well-understood  meaning. 
Therefore  we  are  mainly  relegated  to  the 
history  and  general  character  of  such  asso- 
ciations, in  order,  if  possible,  to  ascertain  the 
sense  In  which  the  legislature  used  the  term. 
Of  course,  these  two  organizations  cannot 
make  themselves  "boards  of  fire  underwrit- 
ers" merely  by  calling  themselves  such  in 
their  articles  of  association.  The  word  "un- 
derwriter" has  an  accepted  and  well-under- 
stood meaning.  Borrowed  from  the  early 
method  of  obtaining  marine  Insurance,  It  has 
now  acquired  the  meaning  of  any  one  who 
insures  another,  on  life  or  property,  in  a 
policy  of  Insurance.'  Hence,  when  the  legis- 
lature used  the  term  "board  of  fire  under- 
writers," the  presumption  is  that  they  meant 
a  board  composed  exclusively  of  fire  Insur- 
ers; that  Is,  of  those  engaged  In  the  busi- 
ness of  Insuring  others,  on  property,  against 
loss  by  fire.  If  we  refer  to  the  previous  his- 
tory of  such  associations,  we  find  that  this 
was  always  the  case.  It  Is  a  matter  of  com- 
mon knowledge  that,  prior  to  any  legislation 
on  the  subject,  associations  called  "boards 
of  underwriters"  (either  fire  or  marine)  ex- 
isted in  various  cities.  These  were  voluntary 
associations,  composed  exclusively  of  those 
engaged  In  that  particular  Hue  of  business. 
Their  general  object  was  consultation  and 
co-operation  In  matters  afTectlng  their  com- 
mon business.  Just  as  lawyers,  physicians. 
Jobbers,  grocers,  etc.,  form  associations  for 
a  similar  purpose.  They  often  established, 
at  their  own  expense,  salvage  corps.    See  13 
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Enc.  Brit  tit.  "Insurance."  Also  Bnc.  Ins. 
U.  S.  1894,  1895.  Those  engaged  In  fire  In- 
surance baye  a  private  Interest  In  the  early 
discovery  and  extinguishment  of  fires,  and 
In  the  protection  and  preservation  of  proper- 
ty at  fires.  But  the  public  at  large  also  have 
an  interest  In  the  same  things.  This  seems 
to  have  led  to  legislation  in  various  states 
Incorporating,  or  authorizing  the  Incorpora- 
tion of,  boards  of  fire  underwriters,  with 
power  to  organise  and  maintain  fire  patrols 
and  salvage  corps,  and  providing  for  their 
support  by  an  assessment,  somewhat  In  the 
nature  of  a  tax,  upon  all  fire  insurers  doing 
business  In  the  same  city,  based  upon  the 
amount  of  their  gross  premiums  on  business 
In  such  city.  Power  was  given  them,  in  the 
performance  of  their  duties,  to  enter  any 
bnlldins  on  fire,  or  in  danger  of  taking  fire 
from  burning  buildings.  While  on  duty  at  a 
fire,  they  were  placed  under  the  control  of 
the  fire  department.  This  delegation  of  a 
measure  of  police  power,  and  the  Imposition 
of  this  assessment  on  the  gross  local  premi- 
ums of  fire  insurers  for  their  support,  pro- 
ceeded ui>on  the  theory  that  these  boards 
were  performing  certain  public  duties,  as  to 
which  they  were  quasi  public  municipal 
agencies.  The  earliest  legislation  on  the 
subject  which  we  have  found  was  chapter 
846,  Laws  1887  (of  the  state  of  New  York), 
entitled  "An  act  to  Incorporate  the  New 
York  Board  of  Fire  Underwriters."  In  1874 
the  state  of  Illluols  passed  a  general  law 
enabling  boards  of  underwriters  to  estab- 
lish a  fire  patrol  and  salvage  corps.  Starr  & 
C.  Ann.  St.  IlL  1896,  c.  142.  pars.  1-4.  By 
Laws  1876,  c.  73  (Sand.  &  B.  Ann.  St  } 
1922  et  seq.),  the  state  of  Wisconsin  passed  a 
similar  law.  See,  also,  Law«  Mass.  1874,  c. 
61.  We  have  not  had  the  time  to  pursue  our 
researches  further;  but  In  every  instance 
cited,  three  marked  characteristics  will  be 
foond  In  all  legislation  on  the  subject:  First 
that  these  boards  of  fire  underwriters  were  to 
be  composed  exclusively  of  those  engaged 
for  the  time  being  In  the  business  of  fire  in- 
surance; second,  that  only  one  such  board 
In  any  city  was  provided  for  or  contemplat- 
ed; third,  that  every  one  engaged  in  busi- 
ness as  a  fire  underwriter  or  Insurer  In  a 
city,  and  who  was  consequently  liable  to  as- 
sessment for  the  support  of  the  fire  patrol 
and  salvage  corps,  was  entitled  to  become  a 
member  of  the  board,  or  (what  amounted  to 
the  same  thing)  to  a  vote  In  all  Its  meetings. 
The  first  of  these  requisites  Is  necessarily  Im- 
plied in  the  very  name,  "boards  of  fire  un- 
derwriters." The  second  Is  an  imperative 
necessity,  if  such  a  board  Is  to  efficiently 
perform  the  public  duties  delegated  to  It  by 
the  statute.  The  third  is  not  only  Just,  but 
follows  almost  as  a  logical  consequence  from 
the  second,  because.  If  there  can  be  but  one 
such  board  In  a  city,  all  those  who  are  as- 
sessed for  its  support  ought  to  have  a  voice 
in  the  management  of  Its  affairs.  The  acts 
of  1895  are  mere  fragments,  borrowed  main- 


ly from  the  statutes  of  other  states,  but  un- 
fortunately very  Incomplete  In  their  provl-. 
Blons,  and  without  any  pre-existing  legisla- 
tion to  which  they  can  well  be  attached. 
But,  so  far  as  they  go,  they  are  right  In  line 
with  the  generally  accepted  Ideas  as  to  the 
nature  of  boards  of  fire  underwriters  else- 
where. It  was  clearly  contemplated  that 
they  should  be  composed  exclusively  of  fire 
underwriters.  The  language  of  chapter  175 
evidently  contemplates  but  one  such  board. 
In  any  city,  entitled  to  the  assessment  on  in- 
surance companies  for  the  support  of  a  sal- 
vage corps.  Let  us  consider  brlefiy  what  the 
results  would  be  If  the  contentions  of  either  of 
these  boards  should  be  sustained.  There  Is  no 
provision  in  the  articles  of  association  of  ei- 
ther board,  or  In  the  statute  under  which  they 
are  organized,  that  their  members  must  be 
lire  underwriters.  It  Is  purely  accidental  that 
all  of  the  members  of  one  board,  and  a  ma- 
jority of  those  of  the  other,  were  or  are  en- 
gaged In.  fire  Insurance  in  the  city  of  MInne- 
aiK>ll8  or  elsewhere.  Not  a  single  member  of 
either  board  need  be  a  fire  underwriter,  and 
by  the  transfer  of  stock,  or  other  means, 
next  week  or  next  month,  there  may  not  be 
a  single  member  of  either  board  who  is  en- 
gaged In  that  business.  If  the  contentions 
of  the  Minneapolis  Board  are  correct  then,  if 
there  were  100  fire  underwriters  in  a  city, 
8  of  their  number,  or,  worse  still,  3  men 
not  engaged  at  all  In  that  business,  could,  by 
organizing  a  company  and  calling  itself  a 
board  of  fire  underwriters,  monopolize  the 
ground,  exclude  from  the  association  all  un- 
derwriters in  the  city  who  are  assessed  for 
Its  support,  and  secure  to  Itself  the  whole  of 
the  assessments  Imposed  on  all  fire  Insurers 
subject  to  the  provisions  of  the  statute.  On 
the  other  hand,  if  the  contentions  of  the 
Merchants'  Board  are  correct  then  an  unlim- 
ited number  of  such  boards,  not  a  single 
member  of  which  need  be  a  fire  underwriter, 
might  be  organized  In  a  city,  each  possessed 
of  all  the  police  powers  conferred  by  the 
statute,  and  each  entitled  to  a  share  of  the 
assessment  on  insurance  companies  doing 
business  In  the  city.  The  acts  of  189-5  cer- 
tainly never  contemplated  any  such  results. 
We  are  not  called  upon  here  to  determine 
more  definitely  what  would  be  a  "board  of 
fire  underwriters,"  within  the  meaning  of 
these  acts,  or  whether  there  Is  any  existing 
statute  under  which  such  a  board  can  be  In- 
corporated; but  of  one  thing  we  are  satis- 
fled,  and  that  Is  that  neither  of  these  liti- 
gants Is  such  a  board,  and  hence  not  legally 
entitled  to  any  part  of  this  fund.  Whether 
It  was  the  result  of  carelessness  or  of  de- 
sign, the  legislation  of  1895  on  this  subject 
is  exceedingly  crude  and  Imperfect;  and, 
If  construed  as  either  of  these  parties  con- 
tend for,  Its  effect  would  be  merely  to  create 
a  fund,  and  then  provide  a  corporation  or 
corporations  to  absorb  It  without  any  cor- 
responding benefit  either  to  the  Insurance 
companies,  which  pay  the  money  in  the  first 
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instance,  or  to  the  public  at  large,  out  of 
>rbom  it  comes  in  the  end.  In  State  v.  Shep- 
pard,  67  N.  W.  62,  It  was  admitted  that  the 
Minneapolis  Board  was  possessed  of  ail  the 
powers  and  privileges  conferred  by  Laws 
1S95,  c.  178,  and  hence  the  questions  now 
decided  were  neither  presented  nor  consid- 
ered. As  the  appellant  board  has  no  legal 
right  to  any  of  this  fund,  it  follows  that  it 
bas  no  ground  of  complaint  because  it  was 
awarded  only  half  of  it.    Order  affirmed. 


MINNEAPOLIS   PAPER  CO.  ▼.  SWIN- 
BURNE CO.  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  9,  1896.) 

COHPOKATIONS— STOCKHOLDBRS  —  COSSTITDTIOSAL 

XjIAbility— Who  mat  Enfokcb. 
Various  provisions  of  Gen.  St.  c.  76,  consid- 
ered and  construed  in  tlie  light  of  their  history, 
and  held:  First.  In  the  case  of  "moneyed  corpo- 
rations," described  in  section  12,  nn  action  may 
be  instituted  by  a  simple  contract  creditor  to 
sequestrate  tiie  corporate  assets,  and  to  enforce 
the  individual  liability  of  stod^hoiders  for  the 
deficiency.  Second.  In  the  case  of  otiier  corpo- 
rations, whenever  there  are  any  corporate  as- 
sets subject  to  sequestration  in  the  suit,  an  ac- 
tion to  enforce  the  liability  of  stocliholders  for 
<'orporate  debts  can  only  be  instituted  by  a  judg- 
ment creditor,  as  provided  in  section  9.  Third. 
But  where  there  are  no  eorixirate  assets  subject 
to  8e<|uestration  in  the  action,  and  hence  the 
only  relief  obtainable  is  an  enforcement  of  the 
individual  liability  of  the  stockholders,  an  ac- 
tion for  that  purpose  may  be  instituted  by  a 
simple  contract  creditor.  Hence,  where  a  cor- 
poration has  made  an  assignment,  under  the 
insolvent  law,  of  all  its  assets,  for  the  benefit 
of  creditors,  a  simple  contract  creditor  may  in- 
stitute a  subseqiient  action  to  enforce  the  lia- 
bility of  stockholders  for  such  part  of  the  cor- 
porate debts  as  may  remain  unsatisfied  after 
the  corporate  assets  sliall  have  been  admiuister- 
ed  and  distributed  under  the  assignment. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Charles  B.  Elliott,  Judge. 

Action  by  the  Minneapolis  Paper  Company 
against  the  Swinburne  Company  and  others. 
From  an  order  overruling  their  demurrer  to 
the  complaint,  defendants  Joseph  R.  King- 
man and  others  appeal.    Affirmed. 

Hahn  &  Hawley,  Woods  &  Kingman,  and 
Walter  C.  Tiffany,  for  appellants.  Welch, 
Hayne,  Hubachek  &  Conlln,  for  respondent. 

MITCHELL,  J.  This  action  was  brought 
by  the  plalntifT,  in  behalf  of  itself  and  all 
other  creditors,  agataist  the  defendant  cor- 
poration and  all  its  stockholders,  to  enforce 
the  constitutional  liability  of  the  latter  for 
corporate  debts.  The  defendant  company 
was  not  what  Is  called  a  "moneyed  corpora- 
tion." The  complaint  contains  no  allegation 
that  the  plaintiff  had  obtained  judgment 
against  the  defendant  corporation,  but  it 
does  allege  that  It,  being  hopelessly  insol- 
vent, had,  before  the  commencement  of  this 
action,  made  an  assignment,  under  the  insol- 
vent law  of  this  state,  of  all  its  property,  for 
the  benefit  of  all  its  creditors;    that  all  of 


sucti  property  was  In  the  possession  of  the 
assignee,  who  was  engaged  In  converting  It 
Into  money  for  the  benefit  of  creditors;  tliat 
Its  value  did  not  exceed  one-fifth  of  the 
amount  of  the  claims  already  proved  and  al- 
lowed against  the  corporation.  It  will  be  ot»- 
served  that  the  object  of  the  action  was,  not 
to  sequestrate  the  corporate  assets  (if  an  as- 
signment had  been  made  as  alleged,  there 
could  be  no  assets  to  sequestrate),  but  t* 
enforce  the  personal  liability  of  the  stock- 
holders for  corporate  debts.  The  only  qnes- 
tion  raised  by  the  demurrer  to  the  complaint, 
and  by  the  appeal  from  the  order  overruling: 
It,  is  whether  it  was  necessary,  in  order  to 
maintain  the  action,  that  a  Judgment  should 
have  been  first  obtained  against  the  corpora- 
tion, and  an  execution  thereoa  returned  un- 
satisfied, as  provided  by  Gen.  St.  c.  76,  §  9. 
Very  little  aid  in  the  determination  of  this 
question  will  be  derived  from  decisions  in 
other  states,  under  different  statutes,  or  in 
the  absence  of  any  statute  on  tlie  subject. 
The  case  resolves  itself  Into  a  questlsn  of  the 
construction  of  the  various  provisions  of 
chapter  76;  and,  to  construe  these  provisions 
intelligently,  it  is  necessary  to  refer  to  the 
history  of  that  chapter,— a  subject  which 
we  had  occasion  to  consider  somewhat  in 
McKusick  V.  Seymour,  Babln  &  Co.,  48  Minn. 
158,  50  N.  W.  1114. 

It  is  well  known  that  chapter  77  Her.  St. 
1851,  was  a  transcript  of  Rev.  St  Wis.  1S49, 
c.  114.  Wisconsin  had  previously  borrowed 
the  provisions  of  that  chapter  from  2  Rev. 
St.  N.  Y.  1829,  p.  462,  c.  8,  art  2.  By  onr 
Revised  Statutes  of  1866,  chapters  76  and  77 
of  the  Statutes  of  1851  were  consolidated, 
and  chapter  76  adopted  in  substantially  its 
present  form.  In  New  York  and  Wtscon- 
sln  it  was  held  that  the  provisions  corre- 
siwndlng  to  sections  9  to  20,  Inclusive,  of 
onr  Revised  Statutes  of  1851  (whidi  Include 
sections  12  to  22,  indnsive,  of  our  present 
chapter  76),  applied  only  to  "moneyed  cor- 
porations" of  the  kinds  described  in  sectioa 
12  of  our  present  chapter  76;  that  sections 
9  and  10  of  our  present  Ertatute,  which  refer- 
red to  corporations  other  than  moneyed,  sim- 
ply provided,  as  their  language  implied,  for 
a  summary  mode  of  oompelling  the  applica- 
tion of  the  corporate  assets  to  the  payment 
of  corporate  debts,  and  hence  that  in  an  ac- 
tion brought  under  these  sections,  delinquent 
stockholders,  or  stockholders  who  were  per- 
sonally liable  for  corporate  debts,  could  not 
be  reached;  that  the  only  remedy  of  creditoni 
was,  after  the  corporate  assets  w«e  ex- 
hausted, to  bring  a  suit  against  the  stock- 
holders, which  would  be  governed  by  the 
general  principles  and  practice  of  equity. 
Mann  v.  Pentz,  3  N.  Y.  415;  Adler  v.  Manu- 
facturing Co.,  13  Wis.  57.  The  language  of 
those  sections  which  were  held  to  apply  ex- 
clusively to  moneyed  corporations  clearly  im- 
ply that  an  action  such  as  the  statute  au- 
thorizes might  be  brought  by  a  simple  con- 
tract creditor,  in  which  not  only  would  the 
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corporate  assets  be  sequestrated,  but  also  the 
personal  liability  of  stockholders,  directors, 
or  other  superintending  ofiUcers  for  corpo- 
rate debts,  be  enforced,  and  they  be  compel- 
led to  contribute  to  pay  the  deficiency  after 
tbe  corporate  assets  were  exhausted.  And 
we  take  it  that  It  was  well  settled  that,  In 
order  to  maintain  such  an  action  under  this 
Btatnte  In  the  case  of  such  corporations,  it 
waa  not  necessary  that  a  plaintlfF  creditor 
Bboald  have  first  obtained  Judgment  against 
the  corporation.  Such  we  assume  to  have 
been  tbe  law  In  this  state  down  to  1866.  But 
in  McKuslck  y.  Seymour,  Babin  &  Co.,  supra, 
we  held  that  the  effect  of  tbe  reyision  of 
1866,  by  which  chapters  76  and  77  of  the  Re- 
vised Statutes  of  1851  were,  with  certain 
changes,  consolidated  into  one  entitled  "Ac- 
tions respecting  corporations,"  the  first  sec- 
tion of  which  declared  that  "this  chapter  em- 
braces all  corporations,"  was  to  make  all  the 
provisions  of  the  chapter  applicable  to  all 
corporations  (whether  moneyed  or  not),  un- 
less expressly  limited  In  their  application. 
Probably  we  should  have  added,  "or  unless, 
in  their  nature,  they  were  clearly  inapplica- 
ble to  corporations  generally."  Hence  we 
held  In  that  case  that  In  an  action  under 
chapter  76,  although  the  corporation  was  not 
a  moneyed  one,  the  Individual  liability  of 
stockholders  for  corporate  debts  might  be 
enforced.  This  could  be  done,  not  by  virtue 
of  sections  9  and  10  (for  they,  by  their  terms, 
refer  only  to  tbe  sequestration  of  corporate 
assets),  but  by  virtue  of  subsequent  sections, 
notably  section  17,  which,  prior  to  the  revi- 
sion of  1866,  had  applied  only  to  moneyed 
corporations.  The  result  of  the  peculiar 
form  of  chapter  76,  as  revised,  is  that  we 
have  one  section  (9),  referring  by  its  terms 
exclusively  to  the  sequestration  of  corporate 
assets,  which  gives  the  right  to  maintain 
such  an  action  only  to  a  Judgment  creditor 
npon  whose  Judgment  execution  has  been  re- 
turned unsatisfied;  while  we  have  other 
sections,  now  applicable  to  all  corporations, 
which,  standing  by  themsdves,  allow  a  sim- 
ple contract  creditor  to  maintain  an  action 
both  to  sequestrate  corporate  .assets,  and 
to  enforce  the  Individual  liability  of  stock- 
holders for  corporate  debts.  It  therefore 
becomes  the  duty  of  the  court  to  harmonize 
these  provisions  by  holding  that  the  latter 
are  limited  and  qualified  by  the  former,  but 
they  should  be  held  to  be  thus  limited  and 
qoallfled  only  to  the  extent  necessary  to  re- 
move the  Inconsistency. 

Bearing  In  mind  that  sections  9  and  10  re- 
fer only  to  the  sequestration  of  corporate  as- 
sets, and  also  that  In  any  action  under  chap- 
ter 76  the  corporate  assets  must  be  sequestrat- 
ed and  exhausted  before  resort  can  be  had  to 
stockholders  to  pay  the  deficiency.  It  Is  evi- 
dent that  tbe  inconsistency  between  the  dlf- 
f«ent  sections  exists  only  where  there  are 
corporate  assets  which  are  the  subject  of  se- 
questration in  the  action.  Hence,  In  order 
to  harmonise  the  different  provisions  of  the 
v.69M.w.no.8— 10 


statute,  it  is  only  necessary  to  hold  that  the 
sections  relating  to  actions  to  enforce  the 
liability  of  stockholders  are  limited  or  quali- 
fied by  section  9  merely  in  cases  where  there 
are  corporate  assets  to  be  thus  sequestered. 
Othenvise  expressed,  the  rule  would  be  that, 
where  there  are  corporate  assets  subject  to 
sequestration  in  the  action,  no  suit  can  be 
instituted  under  chapter  76  to  enforce  the  lia- 
bility of  stockholders  of  a  corporation,  other 
than  a  money  one,  except  by  a  Judgment 
creditor,  unless  the  obtaining  of  such  a  Judg- 
ment has  been  rendered  impossible  by  the 
act  of  the  corporation  or  of  the  law;  but 
where  there  are  no  corporate  assets  that  can 
be  the  subject  of  sequestration  in  the  action, 
and  hence  the  only  relief  sought  or  obtain- 
able is  the  enforcement  of  the  Individual  lia- 
bility of  stockholders,  an  action  under  chap- 
ter 76  for  that  purpose  may  be  Instituted  by 
a  simple  contract  creditor. 

We  may  not  have  heretofore,  expressly  and 
In  so  many  words,  announced  this  line  of  dis- 
tinction, but,  so  far  from  these  views  being 
In  conflict  with  out  former  decisions,  they  are 
In  entire  accord  with  them.  Rule  v.  Grate 
Co.  (Minn.)  67  N.  W.  60,  has  no  bearing  on 
the  question.  That  action  was  against  the 
stockholders  of  a  foreign  corporation,  and  It 
was  expressly  held  that  the  provisions  of 
chapter  76  applied  only  to  domestic  corpora- 
tl<»i8.  In  Klee  v.  B.  H.  Steele  Co.,  60  Minn. 
355,  62  N.  W.  399,  we  held  that  sections  9 
and  17  of  chapter  76  of  the  General  Statutes 
of  1878  (sections  5897,  6005,  Gen.  St.  1894) 
must  be  construed  together,  and  the  provisions 
of  the  latter  limited  or  qualified  by  the  provi- 
sions of  the  former,  and  consequently  that  the 
plaintiff  could  not  maintain  that  action,  be- 
cause be  had  not  first  obtained  a  Judgment 
against  the  corporation.  But  in  that  case 
there  were  corporate  assets  to  be  sequestrated 
in  the  action,  and  that  was  part  of  the  relief 
demanded.  It  Is  true  that  after  the  action 
WHS  commenced  tbe  corporation  had  assumed 
to  make  an  assignment  of  all  its  property 
for  the  benefit  of  creditors,  but  under  the  doc- 
trine of  State  V.  Bank  of  New  England,  55 
Minn.  139,  56  N.  W.  575,  this  would  not  defeat 
the  action,  or  exclude  the  corporate  assets 
from  sequestration  therein.  In  the  present 
case  the  assignment  was  made  prior  to  the 
commencement  of  the  action.  The  corpomte 
assets  had  already  been  sequestrated,  and 
were  in  custodla  legls;  and,  under  the  deci- 
sions of  this  court,  the  subsequent  action  un- 
der chapter  76  would  not  annul  or  displace  the 
assignment.  Olson  v.  Cook,  67  Minn.  552,  59 
N.  W.  635;  Walther  v.  Bank,  58  Minn.  434, 
59  N.  W.  1077.  Therefore  the  result  of  our 
construction  of  these  provisions  of  chapter  76, 
Is  IBS  follows: 

First  In  the  case  of  moneyed  corporations 
described  In  section  12,  an  action  may  be  hi- 
ntltuted  by  a  simple  contract  creditor  to  se- 
questrate and  administer  the  corporate  assets, 
and  to  enforce  the  Individual  liability  of  stock- 
holders for  the  deficiency. 


14& 


m  NORTHWESTERN  REPORTER. 


(Mica. 


Second.  In  tbe  case  of  other  corporations, 
wboneyer  tbere  are  any  corporate  assets  sub- 
ject to  sequestration,  an  action  to  enforce  tbe 
liability  of  stockbolders  can  only  be  instituted 
by  a  Judgment  creditor,  as  provided  in  sec- 
tion 9.  I 

Third.  But  where  there  are  no  corporate  as-  i 
sets  which  can  be  the  subject  of  sequestration 
in  the  action,  and  hence  the  only  relief  sought  | 
or  obtainable  is  the  enforcement  of  the  sto<^-  | 
holders'  Ilabtlity,  an  action  for  that  purpose 
may  be  instituted  by  a  simple  contract  cred- 
itor. 

If  it  lie  aslced,  why  this  distinction  between 
moneyed  and  other  corporations,  If  all  the  pro- 
visions of  chapter  76,  not  otherwise  limited, 
are  now  applicable  to  all  corporations?  the 
answer  is  that  section  12  and  the  three  Imme- 
diately following,  which  are  expressly  or  by 
necessaiy  Implication  still  limited  to  moneyed 
coi-poratlons,  show  clearly  that  It  was  the  leg- 
Islatlre  Intent  to  retain  unchanged  the  more 
summary  mode  of  winding  up  the  affairs  of 
insolvent  corporations  of  that  kind.  We  have 
frequcnOy  called  attention  to  the  distinction 
in  tiial  regard  between  the  two  classes  of  cor- 
porations. See  Klee  v.  E.  H.  Steele  Ck).,  su- 
pra; American  Sav.  &  Loan  Ass'n  v.  Farmers' 
&  Merchants'  Bank  (Minn.)  67  N.  W.  800. 
Recognizing  as  we  do  the  distinction  between 
impossibility  and  mere  futility,  we  do  not 
wish  to  he  understood  as  holding  that  any- 
thing short, of  the  former  will  excuse  a  fail- 
ure to  comply  with  a  statutory  requirement; 
and  tliat  Is  as  far  as  most  of  the  cases  cited 
by  plaintiff  go,— notably  those  from  Massachu- 
setts and  New  York.  We  place  our  decision 
upon  our  construction  of  the  statute,  that  in  a 
case  like  tbe  present  the  rendition  of  a  judg- 
ment against  the  corporation,  and  the  return 
of  an  execution  unsatisfied,  is  not  a  statutory 
requirement.  And  for  the  same  reason  we  are 
not  concerned  to  inquire  what  the  rule  would 
be  If  there  was  no  statute  on  the  subject,  and 
creditors  were  relegated  for  their  relief  against 
stockholders  to  an  equity  action,  to  be  govern- 
ed by  general  equitable  principles  and  rules  of 
practice,  although  the  tendency  of  the  authori- 
ties seems  to  be  to  the  effect  that  mere  futil- 
ity would  be  sufficient  to  except  a  case  from 
the  general  rule  that  a  creditor  must  exhaust 
Ills  legal  remedies  before  resorting  to  equity. 
Where  a  corporation  has  made  an  assignment 
imder  our  insolvent  law  for  the  benefit  of  cred- 
itors, ail  corporate  assets  of  every  name  and 
nature  necessarily  pass  to  the  assignee,  and, 
in  tbe  very  nature  of  things,  tbere  could  not 
be  any  corporate  assets  subject  to  sequestra- 
tion in  a  subsequent  action  under  chapter  76. 
Hence  tbe  allegations  of  the  complaint  made  a 
case  which  entitled  plaintiff,  although  merely 
a  simple  contract  creditor,  to  Institute  this  %c- 
tion.  This  is  as  far  as  It  is  necessai?  to  go 
for  present  purposes.  But,  to  avoid  misap- 
prehension, we  wish  to  add  that  a  simple  con- 
tract creditor  should  never  be  allowed  to  main- 
tain such  an  action  unless  it  Is  conclusively 
established  by  some  Judicial  proceedings  that 


all  corporate  assets  have  been  already  seques- 
tered, and  hence  that  there  are  none  remain- 
ing which  can  he  the  subject  of  sequestration 
in  the  action.  The  existence  or  nonexistence 
of  corporate  assets  should  never  be  left  to  be 
determined  by  evidence  In  pais.  The  practi- 
cal evils  and  difficulties  that  would  result  un- 
der such  a  practice  are  veiy  apparent  Where 
tbe  corporate  assets  are  in  custodia  legis  un- 
der a  general  assignment  under  the  Insolvent 
law,  and  have  been,  or  are  in  process  of  l>eing. 
administered  under  the  direction  of  the  court, 
tbe  case  comes  within  this  rule.  Whether 
there  are  other  cases  that  would  come  within 
the  rule,  as,  for  example,  where  tbe  corpora- 
tion has  been  dissolved,  and  its  assets  have 
t)een  distributed  or  are  In  process  of  distribu- 
tion by  a  receiver  under  the  provisions  of 
Gen.  St.  1878,  c.  34,  |  415  et  seq.,  we  need 
not  now  determine.     Order  affirmed. 


BOARD  OF  SUP'RS  OF  BAY  COUNTY  v. 

BOARD  OF  SUP'RS  OF  ARENAC 

COUNTY. 

(Supreme  Court  of  Michigan.     Dec.  9,  1886.) 

CouNTiBs — Division  or  Cocktt — Affortiormbnt 
or  Taxes— Makdamus. 
The  defendant  county  was  at  one  time  a 
part  of  plaintiff  county,  and  was  set  off  and  or- 
ganized subsequent  to  the  state  equalization  of 
1881.  In  the  apportionment  of  state  taxes  for 
the  years  1883,  1884,  and  1885,  the  defendant 
county  was  not  mentioned,  and,  as  a  result,  the 
tax  for  the  whole  territory  was  apportioned  to 
and  paid  by  plaintiff  coanty.  Held  that,  as 
plaintiff  c&unty  had  an  adequate  remedy  by  as- 
sumpsit to  recover  the  amount  of  the  taxes  so 
paid,  mandamus  would  not  lie  to  compel  defend- 
ant county  to  raise  the  amount  by  tax  upon 
property  within  its  limits. 

Certiorari  to  circuit  court,  Arenac  county; 
Nelson  E.  Sharpe,  Judge. 

Application  by  the  board  of  supervisors  of 
Bay  county,  Mich.,  for  a  writ  of  mandamus 
against  tbe  board  of  supervisors  of  Arenac 
county,  Mich.'  A  demurrer  to  tbe  petition 
having  been  sustained,  the  relator  sued  out  a 
writ  of  certiorari.    Affirmed. 

Isaac  A.  (Gilbert  and  Chester  L.  Ck>llln8, 
for  appellant.  S.  E.  Hayes  and  Gordon  & 
Reardon  (Hanchett  &  Hanchett,  of  counsel), 
for  appellee. 

HOOKER,  J.  The  county  of  Bay  filed  its 
petition  in  tbe  circuit  court  for  tbe  county 
of  Arenac,  praying  that  the  board  of  su- 
pervisors of  the  latter  county  be  required 
to  raise,  by  tax  npon  the  property  subject  to 
taxation  within  Its  borders,  the  amounts 
which  should  have  been  paid  by  Arenac 
county  for  state  taxes  for  the  years  1883. 
1884,  and  1885,  with  Interest,  a  portion,  at 
least,  of  which  amount  was  paid  by  the 
county  of  Bay  in  189C,  as  required  by  this 
court  in  the  case  of  Auditor  General  v.  Su- 
pervisors of  Bay  Co.,  reported  In  64  N.  W. 
570.  A  demurrer  was  Interposed,  and  the 
cause    Is   here   upon   certiorari,   the   circuit 
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court  haying  sustained  the  demurrer  upon 
the  ground  that  assumpsit,  and  not  manda- 
mns,  1b  the  proper  remedy. 

The  respondent  asserts  that  the  claim  of 
the  relator,  or  at  least  a  part  of  it,  is  barred 
by  the  statute  of  limitations,  and  that  this 
appears  from  the  opinion  of  this  court  in 
the  case  cited,  which  the  petition  refers  to, 
and  prays  that  it  be  treated  as  a  part  there- 
of. It  also  denies  liability,  assertins  that. 
If  Bay  county  chose  to  raise  and  pay  more 
than  its  proportion  of  the  state  tax,  it  can- 
not compel  the  repayment  of  such  excess  by 
Arenac  county,  to  which  it  has  never  been 
apportioned.  The  circumstances  under  which 
this  tax  was  apportioned  to  Bay  are,  briefly, 
that  the  territory  now  within  the  limits  of 
the  county  of  Arenac  was  at  one  time  a  part 
of  Bay  county,  and  after  the  state  equaliza- 
tion of  1881,  and  in  the  year  1883,  the  new 
county  was  organized  by  the  legislature. 
This  county  was  not  mentioned  in  the  ap- 
portionment of  the  state  tax  for  the  years 
1883,  1884,  and  1885,  and.  as  a  result,  the  tax 
for  the  whole  territory  was  apportioned  to 
Bay  county,  on  the  basis  of  the  equalization 
of  1881,  and  was  collected  and  paid,  as  stat- 
ed above.  Tbis  case  is  similar  to  that  of 
Sapervisors  of  Ontonagon  Co.  v.  Supervisors 
of  Gogebic  Co.,  74  Mich.  721,  42  N.  W.  170. 
It  was  there  held  that  the  auditor  general 
should  have  taken  notice  of  the  law  organiz- 
ing Gogebic  county,  and  apportioned  a  prop- 
er proportion  of  the  state  tax  to  said  coiinty 
thereafter,  using  the  assessment  rolls  of  1886 
as  a  basis.  But  the  court  said:  "By  [How. 
Ann.  St]  section  463  it  is  provided  that  coun- 
ties may  implead  each  other  at  law  or  In 
equity,  on  any  matter  of  variance,  and  get 
relief  In  that  way.  If  this  new  question  of 
apportionment  requires  and  admits  of  an  en- 
forced formal  adjustment,  there  seems  to  be 
no  difficulty  in  resorting  to  the  proper  Judi- 
cial tribunals.  If  Ontonagon  county  has 
paid  money  to  the  use  of  Gogebic,  It  can  be 
recovered  back.  •  •  •  So  far  as  the  as- 
sessments for  1887  and  1888  are  concerned, 
there  is  no  apparent  way  now  for  the  auditor 
general,  without  special  legislation,  to  cor- 
rect the  error,  and  the  relators,  if  no  amica- 
ble settlement  can  be  made,  can  resort  to  the 
nsoal  Judicial  remedies."  It  does  not  ap- 
pear that  a  demurrer  was  Interposed  in  this 
case,  or  that  there  were  disputed  questions 
of  fact,  as  the  court  refused  to  send  down 
for  trial  the  only  one  mentioned;  and  it 
would  therefore  seem  that  the  court  disposed 
of  the  case  upon  the  single  proposition  that 
there  was  another  adequate  remedy,  ac- 
cording to  the  general  rule,  discussed  and 
recognized  In  Kyke  v.  Lange,  104  Mich.  28, 
<*3  X.  W.  535,  and  authorities  there  cited,  for 
otherwise  there  was  apparently  no  impedi- 
ment to  an  adjustment  of  the  amounts  there- 
tofore paid  in  the  proceeding.  Again,  unless 
we  are  to  hold  that  the  statute  of  limita- 
tions does  not  run  against  the  county  of  Bay, 
there  is  a  possibility  of  a  dispute  as  to  the 


amount  due  from  Arenac.  It  is  claimed 
that  the  entire  amount  collected  before  De- 
cember 31,  1884,  was  paid  over  to  the  state 
before  January  1,  1885,  and  that  this  ot 
necessity  Included  the  tax  of  1883.  Without 
attempting  to  determine  or  speculate  upon 
the  facts,  we  may  say  that  we  can  see  that 
this  claim  might  be  sustained,  if,  indeed,  the 
petition  does  not  show  it  to  be  true. 

It  is  urged  that  the  county  is  but  an  agen- 
cy of  the  state,  and  that  the  statute  of  limi- 
tations does  not  apply  to  claims  against  it 
It  Is  claimed  by  counsel  for  the  relator  that 
the  statute  of  limitations  cannot  be  inter- 
posed by  way  of  defense  in  mandamus  cases, 
and,  if  this  is  so,  it  is  a  sufficient  reason  for 
requiring  relator  to  bring  an  action  or  suit; 
but,  whether  counsel  are  right  in  this  or 
not,  mandamus  is  not  to  be  resorted  to  when 
legal  or  equitable  remedies  are  adequate.  In 
a  case  where  the  amount  of  the  claim  is  in 
dispute.  We  are  of  the  opinion  that  the  or- 
der of  the  circuit  court  should  be  affirmed, 
and  It  Is  therefore  bo  ordered.  The  other 
Justices  concurred. 


CLARK  et  aL  v.  O'ROURKB  et  al. 
(Supreme  Court  of  Michigan.     Dec.  9,  1896.) 

nMIHGORPOKATID    SOCIITIIS  —  B0II.DIHO  CoMMIT- 

TKK — Peksonal  Liabilitt — Objbctioii 
SOT  Raised  Below— Pakties. 

1.  The  members  of  the  building  committee  o{ 
an  unincorporated  religious  society,  through 
whom  materials  for  the  coLstruction  of  a  church 
are  purchased,  are  liable  therefor,  though  the 
seller  charged  the  material  in  the  name  of  the 
society,  and  at  the  time  inquired  and  was  told 
that  the  money  for  payment  was  to  be  raised  by 
subscriptions  among  the  congregation,  and  by 
the  proceedit  of  fairs,  etc. 

2.  Defeudaut  cannot  object  for  the  first  time 
on  appeal  that  other  persons  jointly  liable  were 
not  made  parties. 

Error  to  circuit  court  Ontonagon  county; 
Jay  A.  Hubbell,  Judge. 

Action  by  Clark,  Fambam  &  Co.  against 
Cliarles  O'Kourke  and  others.  There  was  a 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

In  1892  an  unincorporated  Catbollc  society 
was  formed  In  Ewen,  Ontonagon  county,  and 
erected  an  edifice.  Plaintiffs  were  dealers  in 
lumber,  and  furnished  tbe  lumber  with  whtcb 
the  building  was  erected.  Defendants  were 
trustees  for  the  society,  and  members  of  the 
building  committee,  having  entire  charge  of 
the  work.  The  plaintiffs  contended  in  the 
court  below  that  the  defendants  represented 
no  legally  organized  society,  and.  In  the  eye 
of  the  law,  must  therefore  be  held  to  have 
contracted  in  their  own  right  At  the  conclu- 
sion of  tbe  testimony,  tbe  court  below  direct- 
ed a  verdict  for  the  plaintiffs.  The  learned 
counsel  for  the  defendants  concede  the  rule, 
but  insist  that  It  Is  a  rule  of  presumption  only, 
and  does  not  obtain  where  the  parties  have 
otherwise  agreed.  They  insist  that  there  was 
testimony  from  which  the  Jury  might  proper- 
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ly  infer  that  the  plaintiffs  did  not  look  to  the 
liability  of  the  defendants,  but  agreed  to  look 
to  other  source:),  or,  in  other  words,  that  the 
credit  was  not  extended  to  the  defendants. 
This  presents  the  sole  question  In  the  case. 
The  testimony  on  the  part  of  the  plaintiffs 
tended  to  show  that  the  defendants  belonged 
to  the  society;  that  they  were  trustees  and 
members  of  the  buildlog  committee;  that  de- 
fendant Norton  went  with  the  priest  to  the 
plaintlft,  and  ordered  the  goods,  and  agreed 
to  see  that  the  brill  was  paid;  that  the  account 
upon  their  books  was  styled  "Catholic 
Church";  that  Mr.  O'Rom-ke  was  instru- 
mental in  making  payments  upon  the  account, 
and  that  be  at  one  time  ordered  some  mate- 
rial of  the  plaintiffs,  and  told  them  to  fumi«h 
lumber  to  the  contractor  who  was  bnildlng 
the  church,  and  that  it  would  be  all  right, 
that  it  would  be  paid;  that,  after  the  lumber 
was  furnished,  a  dispute  arose  as  to  the 
amount,  and  the  defendants  wanted  a  reduc- 
tion; that  they  said  they  were  to  take  care  of 
the  blU,  and  wanted  to  make  arrangements 
to  pay  It.  The  defendants  denied  the  express 
promise  to  pay.  Norton  testified  that  he  In- 
troduced the  priest  to  the  plaintiffs,  and  left 
thum.  Mr.  O'Rourke  testified  that  he  had 
nothing  to  do  with  the  original  order;  that  he 
at  one  time  went  with  the  carpenter  to  the 
plaintiffs'  yard,  and  selected  material  for  the 
bulialng.  The  priest,  a  witness  for  the  de- 
fendants, gave  the  following  testimony:  "I 
am  a  Catholic  priest  I  remember  the  time 
when  the  Catholic  Church  was  built  at  Ewen. 
It  WM  In  October,  1892.  Prior  to  the  building 
of  the  church,  I  went  to  buy  some  lumber. 
I  made  out  a  list,  and  gave  it  to  the  lumber 
dealer.  I  made  the  plans  and  specifications 
myself,  and  figured  out  the  lumber  bill.  The 
lumber  and  other  materials  for  the  erection  of 
that  church  were  purchased  through  the 
building  committee,  which  consisted  of  Mr. 
Shilling,  Mr.  Norton,  and  Mr.  O'Rourke,  and 
Mr.  Tredau,— I  believe  his  name  is.  1  asked 
Mr.  Norton  to  come  along  with  me  to  buy 
the  lumber,  or  something  to  that  effect.  I 
asked  him  where  we  could  get  the  best  and 
the  cheapest,  and  he  said  Clark,  Farnham  & 
Co.  would  deal  as  fair  aa  any  one.  So  I  went 
And  ordered  the  bill.  Mr.  Norton  went  with 
me  into  the  store,  and  introduced  me  to  Mr. 
Hatfield.  He  had  told  me  before  that  he  had 
no  time  to  stay,  and  so  be  left  immediately. 
I  read  to  Mr.  Hatfield  the'  bill,  and  be  made 
out  the  lumber  bill."  Cross-examination:  "I 
went  to  the  plaintiftB'  store  on  behalf  of  the 
congregation.  I  represented  the  congrega- 
tion in  spiritual  affairs,  but  in  regard  to  the 
temporal  affairs  they  had  a  building  commit- 
tee. I  was  supposed  to  be  superintending  the 
building,  and  was  working  for  the  congrega- 
tion. James  Norton  and  Charles  O'Rourke 
were  members  of  the  congregation.  James 
Norton  knew  what  I  was  going  to  the  store 
for,  and  Charles  O'Rourke  must  have  known 
of  my  ordering  the  lumber  the  same  day  or 
the  day  after.    Charles  O'Rourke  and  James 


Norton  were  members  of  the  building  com- 
mittee and  the  building  committee  superin- 
tended the  building  of  the  church,  in  connec- 
tion with  my  aid.  They  managed  the  build- 
ing affairs,  and  let  the  contract  for  the  erec- 
tion of  the  building;  that  is,  contracted  for 
the  labor.  The  congregation  furnished  the 
material,  under  the  superlntendency  of  the 
building  committer."  One  of  the  plaintiffs 
said  on  cross-examination:  "In  our  talk  with 
the  priest,  we  had  a  pretty  fair  understand- 
ing how  the  money  was  to  be  raised  to  pay 
for  the  lumber.  The  church  would  get  up 
subscriptions,  and  have  a  fair,  and  raise  the 
money.  It  is  not  a  fact  that  we  extended  the 
credit  to  the  Catholic  Church  on  the  state- 
ments which  were  made  to  us  by  the  priest  at 
that  time.  I  did  not  know  who  the  Catholic 
congregation  was.  I  knew  there  were  Catho- 
lics there,  and  that  they  were  congregated  for 
the  purpose  of  forming  an  organization,  and 
Intended  to  build  a  house  of  worship;  and  I 
knew  we  were  dealing  with  tbem  at  that 
time,  whoever  they  might  be,  through  Mr. 
Norton.  We  extended  the  credit  as  It  is  char- 
ged in  these  books,  to  the  Catholic  society, 
vouched  for  by  Mr.  Norton,"  From  this  testi- 
mony it  is  urgfed  that  defendants  were  entitled 
to  have  the  case  submitted  to  the  Jury,  upon 
the  theory  that  the  credit  was  extended  to  the 
congregation  as  such,  and  not  to  defendants 
personally,  and  that  plaintiffs  agreed  to  look 
to  certain  funds  to  be  raised  by  Tolantary 
subscriptions,  donations,  and  proceeds  of 
fairs. 

T.  B.  Wilson  (Julius  J.  Patek  and  Floyd  R. 
Mechem,  of  counsel),  for  appellants.  Hill  & 
Rood,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  The 
church  organization  had  no  legal  existence. 
It  could  neither  sue  nor  be  sued.  The  mem- 
t>er8  of  the  society  were  not  partners.  Those 
of  the  society  who  were  actually  Instm- 
mental  In  incurring  the  liabilities  for  it  are 
liable  as  either  principals  or  agents  having 
no  legal  principal  behind  them.  Members 
of  the  society  who  either  authorized  or  rati- 
fied the  transactions  are  liable,  while  those 
who  did  not  are  exempt  from  liability. 
Bates,  Partn.  75;  Ash  v.  Gule,  97  Pa.  St. 
493;  FredendaU  v.  Taylor,  26  Wis.  280. 
Many  other  authorities  might  be  cited,  but 
we  refrain  from  doing  so,  since  defendants 
concede  the  law. 

Tile  testimony  does  not  Justify  the  conclu- 
sion that  the  plaintiffs  agreed  to  trust  to 
the  proceeds  of  fairs,  etc.,  for  their  pay. 
Plaintiffs  knew  that  the  society  as  a  society 
was  irresponsible.  It  was  entirely  natural 
that  they  should  Inquire  the  methods  by 
which  the  money  should  be  raised,  but  no 
Inference  can  be  drawn  from  it  that  they 
agreed  to  look  to  this  source  alone.  Should 
A.  loan  B.  $100,  and  B.  promise  to  raise 
wheat  on  his  farm  with  which  to  pay  It,  B. 
would  not  be  relieved  from  payment  be- 
cause he  raised  no- wheat. 
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Neither  can  we  accede  to  the  proposition 
that  there  was  evidence  tending  legitimately 
to  show  that  the  credit  was  given  to  this  ud- 
incorporated  and  irresponsible  society.  It 
was  natural  that  plaintiffs  should  enter  the 
account  upon  their  books  as  they  did,  but  a 
Jury  would  not  be  Justified  in  drawing  the 
conclusion  from  this  alone  that  they  agreed 
to  look  to  such  members  of  this  society  as, 
they  might  be  able  to  show,  authorized  or 
ratified  the  purchase  from  them.  In  both 
reason  and  authority,  this  Is  of  no  particular 
significance.  The  alleged  principal  was  a 
myth,  and  the  entry  means  no  more  than  that 
the  credit  was  given  to  those  forming  the 
association,  or  to  those  who  stood  sponsors 
for  it,  and  were  conducting  its  business  and 
obtaining  the  credit  Lewis  ▼.  Tilton,  81 
Iowa,  220,  19  N.  W.  911;  Lumber  Oo.  r. 
Church  (8.  D.)  62  N.  W.  107;  Davison  v. 
Holden.  55  Conn.  103,  10  Aa  515.  These 
defendants  were  the  active  managers,  and, 
with  the  other  two  members  of  the  commit- 
tee, were  in  sole  charge,  of  the  work,  and, 
onder  the  law  and  the  facts,  were  properly 
held  responsible^  The  law  does  not,  under 
snch  circumstances,  leave  the  creditors  to 
search  out  the  Individual  members  of  the 
society  who  have  authorised  the  transac- 
tion, but  holds  those  liable  who  have  dealt 
with  the  creditors  In  the  capacity  of  agents 
or  principals. 

The  declaration  is  upon  the  common  counts, 
and  the  plea  is  the  general  issue.  The  dec- 
laration, therefore,  includes  the  liability  of 
the  defendants  as  members  of  the  society, 
and  their  liability  as  agents  of  a  principal 
having  no  legal  existence.  While  counsel. 
In  their  opening  statement  to  the  Jury,  ap- 
pear to  have  relied  upon  the  latter  liability, 
•till  we  should  not  feel  disposed,  under  the 
facts  of  this  case,  to  reverse  the  Judgment, 
even  If  defendants  were  not  liable  upon  this 
theory.  There  is  no  doubt  of  their  liability 
upon  the  former  theory,  and  It  would  be 
technical  and  unjust  to  reverse  the  Judg- 
ment, and  put  the  plaintiffs  to  the  expense 
of  a  new  trial,  for  no  other  reason  than  that 
counsel  did  not  ^te  their  case  as  broadly 
as  they  might 

Defendants  cannot  now  raise  the  question 
that  others,  not  made  parties  defendant,  are 
Jointly  liable  with  them.  If  they  desired  to 
raise  this  question,  they  should  have  inter- 
posed a  plea  In  abatement.  Robinson  ▼. 
Robinson,  10  Me.  240.  The  Judgment  is  af- 
firmed.   The  other  Justices  concurred. 


JOHNSON  v.  WILSON. 
(Snpreme  Court  of  Michigan.     Dec.  9,  1896.) 
Equitt — Repormation  or  Contracts— Mistakb— 

KVIDB.VCB— ApPBAI.— JORIgOICTlON. 

1.  A  contract  for  the  sale  of  land  on  which 
a  cash  payment  was  made,  the  balance  to  be 
paid  in  Installments,  provided  that  in  case  the 
land  was  platted  in  a  certain  way,  the  grantee 
should  be  entitled  lO  conveyances  of  lots  which 


would  be  paid  for  in  full  by  the  payments 
"heretofore  made,  at  certain  valuations,  and, 
in  case  the  land  was  platted  differently,  that 
the  grantee  should  have  the  right  to  hare  lots 
released  on  payment  of  proportionate  amounts 
of  the  sum  due  on  the  contract.  If  the  grantee 
was  given  releases  for  the  cash  payment,  the 
land  wonld  have  all  been  released  before  it 
had  been  paid  frr.  The  grantee  and  his  agent 
testified  that  they  were  not  aware,  at  the  time 
of  the  transaction,  that  the  grantee  was  entitled 
to  releases  for  the  cash  payment  Held,  that 
the  word  "heretofore"  was  used  by  mistake  in- 
stead of  the  word  "hereafter." 

2.  Where,  in  a  suit  for  the  rescission  of  a 
contract  for  the  sale  of  land  for  nonperform- 
ance on  the  part  of  the  grantor,  the  grantor 
claims  a  reformation  of  the  contract  on  the 
ground  of  mistake,  the  supreme  court,  on  ap- 
peal, from  a  decree  of  rescission,  may,  on  re- 
versal, reform  the  contract. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Norman  W.  Halre,  Judge. 

Action  by  William  0.  Johnson  against 
Mary  Wilson.  There  was  a  decree  for  com- 
plainant, and  defendant  appeals.     Reversed. 

W«lker  &  Spalding  (O.  A.  Kent,  of  coun- 
sel), for  appellant  Otto  Eirchner,  for  ap- 
pellee. 

MOORE,  J.  February  4,  1893,  a  contract 
was  made  betiween  the  parties  to  this  litiga- 
tion for  the  sale  by  Mrs.  Wilson  to  Mr.  John- 
son of  the  undivided  eight-thirteenths  of 
thirteen  acres  of  land  for  the  sum  of  $13,950, 
payable  $4,000  down,  $2,000  on  or  before 
July  1,  1894,  $2,000  on  or  before  July  1, 
1895,  and  the  remainder  within  five  years, 
with  Interest  at  6  per  cent  The  land  con- 
tract, which  was  signed  by  the  parties,  con- 
tained the  following  provisions:  "In  case 
party  of  the  second  part  or  his  assigns  shall 
plat  the  said  premises,  and  shall  cause 
Sprlngwella  and  Casper  avenues  to  be  open- 
ed in  a  northerly  and  southerly  direction 
through  the  same,  with  a  row  of  lots  front- 
ing on  the  south  side  of  'Dix  Avenue,'  so 
called,  said  party  of  the  second  part  or  his 
assigns,  from  time  to  time,  shall  become  en- 
titled to  conveyances  of  such  portions  of  th^ 
said  premises  as  he  or  they  may  select, 
which  would  be  paid  for  In  full  by  the  pay- 
ments heretofore  made  on  account  of  the 
principal  of  such  purchase  price  according 
to  the  following  valuations:  For  frontage 
on  Dlx  avenue  at  the  rate  of  one  hundred 
and  fifty  ($150)  dollars  for  each  lot  of  thirty 
(30)  feet  in  width;  for  frontage  on  said 
Sprlngwell  and  Casper  avenues  at  the  rate 
of  one  hundred  ($100)  dollars  per  lot  of  thic- 
^  (30)  feet  front  In  case  said  land  Is  plat- 
ted by  said  second  party  or  his  assigns  In 
any  other  manner  than  the  one  above  speci- 
fied, said  secMid  party  or  his  assigns  shall 
have  the  right  to  have  lots  released  upon 
payment  of  proportionate  amounts  of  said 
principal  sum  due  on  this  contract:  provid- 
ed, that  not  less  than  five  hundred  ($500) 
dollars  of  principal  shall  be  paid  at  any  one 
time."  After  the  contract  was  made,  com- 
plainant platted  the  land,  and  placed  his 
plat  upon  record;   the  plat  showing  13  lots 
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on  Dlx  avenue,  and  111  on  the  other  streets. 
A  controversy  arose  In  relation  to  the  release 
clause  in  the  contract,  the  complainant  in- 
sisting that  by  the  use  of  the  words  "pay- 
ments heretofore  made"  In  the  contract  he 
was  entitled  to  releases  on  account  of  the 
down  payment  of  $4,000.  The  defendant 
claimed  that  the  word  "heretofore"  should 
have  been  written  "hereafter,"  and  that  the 
writing  of  It  was  a  clerical  error,  and  that 
releases  were  to  be  made  only  because  of 
subsequent  paymenta.  July  5,  1893,  com- 
plainant demanded  a  release  of  a  number  of 
lots  on  account  of  the  down  payment.  De- 
fendant refused  to  release  them.  The  com- 
plainant then  made  a  written  demand  for 
the  money  paid  by  him  on  the  contract, 
with  interest,  and  tendered  a  release  of  his 
rights  under  the  contract.  His  demand  was 
refused.  He  then  filed  this  bill,  praying  for 
a  rescission  of  the  contract,  a  repayment  of 
the  moneys  paid  by  him,  and  for  a  sale  of 
the  lots  to  satisfy  his  decree.  The  defend- 
ant filed  an  answer  in  the  nature  of  a  cross 
bill,  averring  that  the  down  payment  of 
$1,000  was  not  to  entitle  the  complainant  to 
the  benefit  of  the  release  clause,  but  that 
releases  were  to  be  made  only  for  subse- 
quent payments;  also  averring  that  because 
of  a  clerical  error  the  word  "heretofore"  was 
written  where  it  was  Intended  to  write  the 
word  "hereafter."  The  cross  bill  prayed  for 
a  decree  reforming  the  contract  by  substitut- 
ing the  word  "hereafter"  for  the  word  "here- 
tofore," and  that  the  complainant  may  be 
decreed  to  pay  the  amount  due  upon  the 
contract,  and  that  the  contract  be  foreclosed 
according  to  the  course  of  procedure  In  the 
foreclosure  of  mortgages.  A  replication  wUs 
filed,  and  after  a  hearing  in  open  court  a 
decree  was  entered  In  accordance  with  the 
prayer  of  the  bill. 

A  great  ro&ny  questions  are  raised  in  the 
very  carefully  prepared  briefs  of  counsel. 
In  our  vierw  of  the  case,  there  are  but  two 
questions  that  need  be  discussed  here:  First 
Was  a  mistake  made  In  writing  the  word 
"heretofore"  where  It  was  Intended  to  write 
the  word  "hereafter"?  Second.  If  a  mis- 
take was  made,  can  it  be  corrected?  A 
careful  examination  of  the  record  leads  us 
to  the  conclusion  that  a  mistake  was  made. 
If  releases  were  to  be  made  In  case  the  land 
was  platted  In  the  manner  and  at  the  prices 
stated  in  the  contract,  the  land  would  all  be 
released  before  It  would  be  paid  for,— a  re- 
sult that  it  is  very  evident  the  parties  did 
not  contemplate.  If  the  land  was  not  plat- 
ted In  the  manner  provided  for  In  the  con- 
tract, the  provision  Is:  "Said  second  party 
or  bis  assigns  shall  have  the  right  to  have 
lots  released  upon  payment  of  proportional 
amounts  of  said  principal  sum  due  on  this 
contract:  provided,  that  not  less  than  five 
hundred  dollars  of  principal  shall  be  paid 
at  any  one  time."  This  language  Indicates 
very  clearly  that  the  payments  the  parties 
had  In  mind  were  payments  to  be  made  In 


the  future,  and  did  not  apply  to  the  $4,0*  )(> 
payment  made  the  day  the  contract  was 
signed.  On  cross-examination  the  complain- 
ant testified  In  answer  to  the  question,  "Had 
you  any  expectation,  until  you  read  the  con- 
tract, that  the  release  clause  would  give  yon 
the  right  to  have  lots  released  for  the  down 
payment  of  four  thousand  dollars?"  An- 
swer: "I  can't  say  that  I  did."  The  testi- 
mony of  Mr.  Harrah,  who  appeared  In  the 
transaction  for  Mr.  Johnson,  and  who  was 
a  real-estate  agent  of  long  experience,  and 
who  looked  over  the  contract  with  Mr.  John- 
son befOTe  it  was  signed,  is  tbat  he  never 
knew  a  contract  tbat  entitled  a  party  to 
have  lots  released  for  the  down  payment,, 
and  that  he  did  not  advise  Mr.  Johnson  that 
the  release  clause  he  was  to  look  for  should 
cover  the  down  payment  as  well  as  the  sub- 
sequent payments.  He  also  testified  that  he 
and  Mr.  Johnson  talked  over.  In  connection 
with  the  release  clause,  the  number  of  lots 
the  land  would  make,  and  the  cost  of  the 
lots  to  Mr.  Johnson.  He  also  testified  that 
from  his  talk  with  Mr.  Johnson  he  did  not 
expect  to  find  In  the  contract  a  provision 
that  the  release  clause  should  cover  the 
down  payment  It  will  not  be  necessary  to 
refer  to  more  of  the  testimony.  It  is  suffi- 
cient to  say  that  we  have  no  doubt  the  par- 
ties understood  that  the  release  clause  was 
expected  to  refer  to  subsequent  payments. 
The  next  question  Is,  can  the  mistake  be 
corrected,  and  the  contract  be  reformed?  In 
the  case  of  Bush  t.  Merrlman,  87  Mich.  260, 
49  N.  W.  567,  It  was  held:  "In  this  state  the 
distinction  between  law  and  equity  has  been 
kept  up.  The  courts  of  law  have  no  Juris- 
diction to  reform  written  agreements.  This 
Jurisdiction  is  exclusively  vested  In  courts 
of  equity,  and  It  has  long  been  settled  that 
If,  by  reason  of  fraud,  mistake,  accident,  or 
surprise,  an  Instrument  does  not  express  the 
true  Intent  and  meaning  of  the  parties,  eq- 
uity will,  upon  satisfactory  evidence,  re- 
form it"  See,  also,  Conlin  v.  Masecar,  80 
Mich.  139,  45  N.  W.  67;  De  Riemer  v.  Can- 
tlllon,  4  Johns.  Oh.  85;  Savings  Inst  v.  Bur- 
dlck,~87  N.  T.  40.  We  have  no  doubt  of  the 
authority  of  this  court  to  correct  the  mis- 
take. The  decree  of  the  court  below  Is  re- 
versed, and  a  decree  should  be  entered  cor- 
recting the  mifstake  In  the  contract;  also 
giving  the  complainant  an  opportunity  to 
perform  his  part  of  the  contract,  and.  In  de- 
fault thereof,  that  the  land  contract  be  fore- 
closed according  to  the  practice  In  the  fore- 
closure of  mortgages.  The  other  Justices 
concurred. 


MARX  V.  SMITH  et  al. 
(Supreme  Court  of  Michigan.     Dec.  0,  1886.> 

HORTOAOK  FORECLOSDKE — BiLL  TO  SST  ASIDB. 

A  bill  by  a  mortgagee  to  set  aiid^  the  fore- 
closure of  her  mortgage  alleged  that  the  mort- 
gage covered  two  lots,  on  one  of  which  were- 
valuable  buildings;    that  she  bad  believed  that 
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the  baildinn  stood  on  both  lots,  and  that,  conse- 
qaently,  when  the  propertT  was  sold  nnder  the 
foreclosure,  the  lots  bad  been  bid  in  each  for 
one-half  the  debt;  that  ttie  error  was  due 
to  the  mistake  of  her  attorney.  It  appeared 
thtit  the  lot  on  which  the  building  stood  bad 
been  redeemed  and  sold  to  a  third  person.  BM 
that,  in  the  absence  of  anything  to  show  fraud 
on  the  part  of  defendants,  or  laclc  of  good  faith 
on  the  part  of  the  purcliaser,  the  bill  was  proper- 
ly dismissed. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  WlUiam  Ll  Carpenter,  Judge. 

Bill  in  equity  flled  by  Maria  Marx  against 
William  Smith  and  others.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
flrmed. 

George  W.  Ooomer  and  William  F.  Atkin- 
Bon,  for  appellant.  Charles  0.  Stewart,  for 
appellees  Karth  and  Smith. 

MOORE,  J.  September  29, 1892,  James  W. 
Wright  and  wife  gave  complainant  a  mort- 
gage of  11,300  on  two  lots  In  Wyandotte 
owned  by  tbem.  The  lots  were  lots  13  and 
14  in  block  85,  on  the  northeast  comer  of 
Elm  and  Third  streets;  Elm  running  east 
and  west,  and  Third  north  and  south.  Feb- 
ruary 21,  18B3,  Wright  and  wife  mortgaged 
the  same  lots  to  defendant  Smith  for  $150. 
Angnst  18,  18M,  the  complainant's  mortgage 
foreclosed  by  adrertisement  Each  lot 
I  sold  for  $764.24.  James  W.  Wright  died 
after  the  sale,  and  Mrs.  Wright,  as  survlTor, 
became  sole  owner  of  the  equity  of  redemp- 
tion. Mr.  Wright  was  present  at  the  sale, 
bnt  took  no  part  in  the  bidding,  and  told  his 
wife,  on  his  return  home,  bow  much  each 
lot  sold  for.  August  17,  1895,  Mrs.  Wright 
sold  to  G.  Stewart  her  equity  in  lot  14  for 
^0  cash,  she  retaining  the  right  to  occupy 
the  dwelling  portion  of  the  building  thereon, 
until  April  1,  1896.  The  deed  was  made  to 
Charles  W.  H.  Potter.  On  the  same  day 
$818.78  WHS  paid  to  the  register  of  deeds 
to  redeem  lot  14,  and  the  complainant  was 
notified  of  that  fact  August  24,  1895,  the 
defendatat  Frank  Karth  purchased  lot  14,, 
paying  therefor  $1,125,  and  the  Smith  mort- 
gage was  discharged  of  record.  Lot  13  was 
not  rede«ned.  When  Karth  purchased  he 
was  in  possession  of  a  hardware  store  on 
the  lot  After  bis  purchase  he  made  repairs 
to  the  amount  of  nearly  $300.  October  24, 
1896,  complainant  filed  a  bill  for  the  purpose 
of  setting  aside  the  prior  foreclosure  pro- 
ceedings, and  to  foreclose  her  mortgage  over 
again.  It  Is  her  claim  that  the  valuable 
buildings  are  all  on  one  lot,  and  that  one 
lot  Is  much  more  valuable  than  the  other; 
that,  prior  to  the  foreclosure,  she  thought 
that  the  lot  lines  ran  at  right  angles  from 
what  they  do  in  fact;  that  she  put  the  mort- 
gage in  the  hands  of  Judge  Look  for  fore- 
dosnre,  and.  supposed  he  would  so  conduct 
the  foredosnre  proceedings  as  to  protect  her 
interests;  that  she  had  no  knowledge  that 
the  law  required  the  lots  covered  by  the 
mortgage  to  be  sold  separately;  that  her  at- 


torney had  no  knowledge  as  to  the  line  of 
the  lots,  and  supposed  the  store  building 
was  on  both  lots;  that  she  bad  no  knowl- 
edge of  the  manner  of  sale  until  the  time  for 
redemption  had  expired;  that  a  mistake  had 
been  made  In  the  manner  of  sale,  which 
would  result  in  -a  loss  to  her  If  it  was  al- 
lowed to  stand;  and  charging  full  knowledge 
on  the  part  of  the  defendants  of  the  mis- 
take, and  charging  them  with  a  conspiracy 
to  profit  by  her  mistake,  and  praying  for'a 
decree  as  above  stated.  The  answer  denied 
the  averments  of  the  bill.  The  case  was 
beard  in  open  court  by  Judge  Carpenter,  and 
the  bill  was  dismissed.  The  complainant  re- 
lies upon  the  case  of  Root  v.  King,  91  Mich. 
488,  51  N.  W.  1118,  in  support  of  her  claim 
for  relief.  This  record  does  not  disclose 
such  a  case  as  the  one  cited  by  counsel. 
There  Is  nothing  in  the  record  to  disclose 
any  fraud  on  the  part  of  defendants,  or  any 
want  of  good  faith  on  the  part  of  Mr.  Karth. 
The  property  has  cost  him  approximately 
what  It  is  worth,  and  the  circuit  Judge  very 
properly  dismissed  the  bill.  The  decree  is 
affltTued,  with  costs.  The  other  Justices  con- 
curred. 


CONELY  et  al.  v.  DUDLEY  et  al. 
(Supreme  Court  of  Michigan.     Dec.  6,  1896.) 
Rkplbvin— Bdrden  of  Proov — Proof  of  Title — 

APPEAI.— ASSIONMBNT  OF   ESROR. 

1.  In  replevin,  proof  of  possession  in  the  plain- 
tiff, under  a  claim  of  purchase  from  the  true 
owner,  and  of  the  forcible  talcing  of  the  proper- 
ty without  consent,  is  sufficient  to  place  upon 
defendant  the  burden  of  justifying  nis  talung 
by  a  right  superior  to  plaintiff's. 

2.  In  replevin,  where  the  plaintiff  has  shown 
noBSGBsion  under  claim  of  purchase,  and  forci- 
ble talcing  without  consent,  the  defendant  can- 
not justify  by  impeaching  plaintiff's  title. 

3.  An  assignment  of  error,  that  "the  court 
erred  in  directing  a  verdict  for  the  defendants," 
is  sufficiently  specific  under  Sup.  Ct  Rule  No. 
12  (68  N.  W.  xvr.). 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  of  replevin  brought  by  Clarence 
Conely  and  others  against  Uarlan  J.  Dudley 
and  others.  From  a  Judgment  for  defendants, 
plaintiffs  bring  error.    Reversed. 

Haug  &  Yerkes  (John  D.  Conely,  of  coun- 
sel), for  appellants.  Keena  &  Lightner,  for 
appellees. 

HOOKER,  J.  The  plaintiffs  were  in  pos- 
session of  certain  lumber,  claiming  title, 
when  it  was  taken  by  the  defendants  upon 
an  attachment  against  the  Mascotte  Lumber 
Company.  Plaintiffs  brought  replevin,  and, 
after  proof  of  the  above  facts  and  the  value 
of  the  property,  the  court  directed  a  verdict 
for  the  defendants,  and  the  plalntltfB  removed 
the  capse  to  this  court  by  writ  of  error. 

Plaintiffs'  proof  of  possession  under  a  claim 
of  purchase  from  the  true  owner,  and  the  for- 
cible taking  of  the  lumber  without  consent. 
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made  ont  a  prima  fade  case.  The  cases  of  Van 
Baalen  t.  Dean,  27  Mich.  IM,  Rose  y.  Eaton, 
77  Mich.  255,  43  N.  W.  972,  and  Upham  v.  Cald- 
weU,  100  Mich.  289,  58  N.  W.  1001,  Cited  by 
counsel,  are  readily  distinguishable.  It  then  be- 
came necessary  for  the  defendants  to  justify 
their  taking  by  showing  a  right  or  authority  su- 
perior to  that  of  the  plaintiffs.  On  the  contrary, 
although  prima  facie  wrongdoers,  they  offered 
no  testimony,  but  chose  to  rely  on  the  claim 
tliat  the  transfer  by  assignment  to  the  plain- 
tiffs was  defective,  and  induced  the  court  to 
exclude  it.  But,  If  they  were  wrongdoers, 
they  had  no  Interest  in  this  question.  It  was 
necessary  to  show  that,  by  a  valid  writ  or 
otherwise,  they  stood  in  the  shoes  of  the  true 
owner,  or  other  person  having  an  interest  in 
the  property,  and  liad  the  right  to  question 
the  plaintiffs'  title.  It  was,  therefore,  error 
to  instruct  the  Jury  tliat  the  plaintiffs  could 
not  recover. 

It  is  contended  that  the  assigrnment  of  er- 
ror, I.  e.  "that  the  court  erred  in  directing  a 
verdict  for  the  defendants,"  Is  not  special  un- 
der Sup.  Ct  Rule  12  (68  N.  W.  xiv.).  Upon 
this  record  this  assignment  was  equivalent 
to  saying  that  there  were  facts  in  the  case 
upon  which  a  Jury  might  find  plaintiffs  en- 
titled to  recover,— a  radically  different  case 
from  one  where  the  court  is  said  to  have  com- 
mitted error  in  directing  a  verdict  for  the 
plaintiffs,  or  in  refusing  to  direct  one  for  the 
defendants.  In  those  cases  there  may  be  un- 
certainty as  to  wliat  the  error  relied  on  or 
point  raised  is.  See  Alberts  v.  Village  of 
Vernon,  9ti  Mich.  548,  55  N.  W.  1022;  John- 
son V.  Ballon,  25  Mich.  460. 

It  is  claimed  that  the  Judgment  should  be 
affirmed  for  the  reason  that  the  bill  of  excep- 
tions does  not  include  the  assignments  of  er- 
ror, as  required  by  rule  12  as  recently 
amended.  Under  the  circumstances  of  this 
case  we  jire  not  disposed  to  subject  the  plain- 
tiffs to  a  final  Judgment  in  the  face  of  mani- 
fest error,  and  the  record  is  such  that  nothing 
would  be  gained  by  remanding  it  for  correc- 
tion at  plaintiffs'  expense.  The  rule  is  a  new 
one,  and  we  are  disposed  to  enforce  it  with 
teniency  at  the  present  term.  Hostetter  v. 
Elevator  Co.,  4  N.  D.  357,  61  N.  W.  49.  The 
Judgment  is  reversed,  and  a  new  trial  order- 
ed.   The  other  Justices  concurred. 


YOUNG  BROS.  MAOH.  CO.  v.  YOUNG  et  al. 
(Supreme  Conrt  of  Michigan.     Dec.  9,  1896.) 

BiLRs— Pbrpormanck  of  Contract— Liability  fob 
Price— Waiver  or  Condition  Precedent. 
The  seller  of  a  machine  agreed  to  give  the 
buyers  a  satisfactory  "letter  or  bond"  to  indem- 
nify them  against  interference  by  a  certain  com- 
pany which  claimed  the  machine  was  an  in- 
tringement  on  its  patents.  Held,  in  an  action  for 
the  price,  tliat  where  it  appeared  that  defend- 
ants had  used  the  machine  seveial  months,  it 
was  too  late  for  them  to  insist  on  such  bond  as 
a  condition  precedent  to  their  liability,  and 
thev  should  be  limited  to  the  right  to  recoup 
■ucb  damages  as  they  had  sustained  by  reason 
of  plaintiff  s  failure  to  give  it. 


Error  ta  circuit  court,  Bay  county;  An- 
drew Maxwell,  Judge. 

Action  by  the  Young  Bros.  Machine  Com- 
pany against  Walter  D.  Young  and  Charles 
B.  Young  for  the  price  of  a  machine  sold 
and  delivered  by  plaintiff  to  defendants. 
There  was  a  Judgment  entered  on  a  verdict 
directed  by  the  court  in  favor  of  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

J.  L.  Stoddard  for  appellant  T.  A.  E.  & 
J.  O.  Weadock,  for  appellees. 

HOOKER,  J.  The  plaintiff  furnished  to 
tbe  defendants  a  machine  called  a  "sander," 
upon  defendants'  promise  to  pay  $3o0  In 
money  and  an  old  sander,  which  had  been  in 
use  in  their  factory.  In  the  action  which 
was  brought  for  the  money  consideration 
the  defense  is  made  that  plaintiff,  as  part 
of  the  contract,  agreed  to  indemnllfy  the  de- 
fendants against  litigation  with  another 
manufacturer,  by  a  letter  or  bond  which 
should  be  satisfactory  ■  to  the  defendants. 
The  contract  consisted  of  correspondence. 
The  defendants  wrote  on  June  17th,  as  fol- 
lows, viz.:  "But  the  Berlin  Machine  Co.,  of 
Beloit,  Wis.,  represented  by  Mr.  Forbes,  one 
of  their  company,  informs  us  that  you  were 
Infringing  on  their  patents,  and  that  it  would 
only  be  a  question  of  time  before  we  would 
be  liable,  If  we  bought  one  of  your  machines. 
Now,  if  you  can  furnish  us  with  satisfactory 
letter  or  bonds  that  you  will  protect  us  in 
any  such  case,  we  will  give  you  the  order 
for  the  sander,  and  would  like  to  have  yon 
ship  it  as  quickly  as  possible."  Plaintiff  re- 
plied as  follows,  viz.:  "If  you  can  wait 
about  two  weeks,  we  will  furnish  you  ma- 
chine, and  will  indemnify  yon  fully  against 
all  interference  from  Berlin  Machine  Ob." 
To  this  the  defendants  answered,  as  follows, 
viz.:  "Please  rush  the  sander  as  quickly  as 
possible,  as  per  our  former  correspondence." 
On  November  19th,  plaintiff  sent  a  statement 
of  account,  with  a  bond  for  $1,000,  signed 
by  the  plaintiff  company.  On  November  23d, 
the  receipt  of  this  letter  was  acknowledged, 
and  plaintiff  was  Informed  that  Mr.  W.  D. 
Young  was  absent,  and  expected  home  the 
first  of  the  next  week,  and  that  the  matter 
would  he  placed  before  him  as  soon  as  be 
should  return.  On  November  30th  plaintiff 
wrote,  asking  remittance.  No  attention  was 
paid  to  this  letter,  and  on  December  5th 
plaintiff  drew  on  the  defendants,  notifying 
them  by  letter.  On  De<>ember  5th  the  de- 
fendants wrote  that  they  could  not  pay  the 
draft,  as  they  had  not  had  opportunity  to 
go  over  the  bond  question  with  their  attor- 
ney, signifying  willingness  to  settle  as  soon 
as  they  could  see  their  attorney,  and  have 
the  bond  question  fixed  satisfactorily  to 
them,  and  asking  a  recall  of  draft  On  De- 
cember 10th  they  returned  the  $1,000  bond, 
asking  a  bond  for  $5,000,  signed  by  two  sat- 
isfactory sureties,  who  should  have  a  proi>er 
rating.     On  December  14th  plaintiff  declined 
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to  fnmlBb  this,  saying  that  the  request  was 
onreasonable,  and  asking  a  return  of  the 
machine.  This  the  defendants  refused, 
claiming  a  right  to  the  benefit  of  their  con- 
tract Thereupon  this  action  was  brought 
The  Judge  directed  a  verdict  for  the  defend- 
ants, on  the  ground  that,  before  the  plaintiff 
could  recover,  it  must  prove  that  the  bond 
was  sufficient  in  amount  and  the  sureties 
good;  and  he  did  tliis  notwithstanding  the 
fact  that  counsel  for  the  plaintiff  offered  to 
prove  such  facts,  and  also  to  prove  other 
items  of '  account  against  the  defendants. 
We  are  of  the  opinion  that  the  court  erred. 
If  it  be  conceded  that  the  defendants  were 
entitled  to  demand  a  I)ond  as  a  condition 
precedent  to  the  acceptance  of  the  machine, 
It  is  too  late  to  insist  upon  such  condition 
after  taking  and  using  the  machine  for  sev- 
eral months,  and  they  should  be  limited  to 
the  right  to  recoup  such  damages  as  they 
have  sustained  by  reason  of  the  failure  of 
the  plaintiff  to  perform  that  part  of  the  con- 
tract They  liave  deliberately  elected  to 
keep  the  machine,  have  used  it  for  a  loug 
period  of  time,  and  refused  to  return  It  when 
plaintiff  offered  to  take  It  back.  It  is  not 
stated  that  the  defendants  have  experienced 
any  difficulty,  and  apparently  they  were 
willing  to  accept  and  keep  the  machine  in 
silence,  until  asked  to  pay  for  It  and  then 
seek  to  avoid  payment  upon  the  ground  that 
a  condition— very  hard,  if  not  unreasonable 
— waa  not  complied  with.  Mr.  Beach  says: 
"But  to  permit  a  party  under  all  clrcum- 
atancea  to  refuse  to  pay  l>ecause  dissatisfied, 
and  at  the  same  time  to  retain  the  fruits  of 
the  agreement,  la  an  unwarrantable  exten- 
sion of  the  doctrine  applied  to  machines  or 
articles  of  manufacture  which  can  be  reject- 
ed. Therefore  in  all  cases,  if  the  party  relies 
upon  dissatisfaction  as  a  defense,  be  must 
rescind  the  agreement  and  restore  the  status 
quo."  Beach,  Cont  S  106.  Such  cases  were 
those  cited  by  counsel  for  the  defendants; 
1.  e.  cases  where  acceptance  was  refused. 
But  we  do  not  find  It  necessary  to  go  to  the 
extent  of  saying  that  plaintiff  should  be  de- 
prived of  the  benefit  of  its  contract,  as  ap- 
pears to  have,  been  held  in  the  case  of  Camp- 
bell Press  Co.  v.  Thorp,  36  Fed.  414,  which 
was  apparently  a  Michigan  contract  It  is 
sufficient  to  say  that  the  coj^tract  has  been 
j)erformed  in  a  substantial  part  by  the  plain- 
tiff, and  the  defendants  have  accepted  and 
had  the  benefit  of  part  performance,  and  they 
should  not  be  permitted  to  rely  upon  the 
performance  of  the  residue  as  a  condition 
precedent  to  liability.  Upon  this  point  the 
author  says:  "Conditions  precedent  must 
be  performed  in  order  to  make  the  condi- 
tional promise  absolute.  But  after  the  one 
party  has  performed  the  contract  in  a  sub- 
stantial part  and  the  other  party  has  ac- 
cepted and  bad  the  benefit  of  the  part  per- 
formance, the  latter  may  thereby  be  preclud- 
ed from  relying  upon  the  performance  of  the 
residue  aa  a  condition  precedent  to  his  lia- 


bility. In  such  case  he  must  perform  the 
contract  on  his  part,  and  must  rely  upon  bis 
claim  for  damages  in  respect  of  the  defective 
performance.  It  is  remarkable  that  accord- 
ing to  this  rule  the  construction  of  the  in- 
strument may  be  varied  by  matter  ex  post 
facto;  and  that  which  is  a  condition  preced- 
ent when  the  deed  is  executed  may  cea.se  to 
be  so  by  the  subsequent  conduct  of  the  cove- 
nantee in  accepting  less.  This  is  no  objec- 
tion to  the  soundness  of  the  rule,  which  has 
been  much  acted  upon.  But  there  is  often 
a  difficulty  in  its  applications  to  particular 
cases,  and  It  cannot  be  Intended  to  apply  to 
every  case  in  which  a  covenant  by  the  plain- 
tiff forms  only  a  part  of  the  consideration, 
and  the  residue  of  the  consideration  has  l>een 
had  by  the  defendant  That  residue  must 
be  the  substantial  part  of  the  contract." 
And  see  cases  cited  in  note.  See,  also,  Clark, 
Cont  t  670,  and  note.  The  Judgment  of  the 
circuit  court  is  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


SCHMITT  et  aL  v.  COMMON  COTTNCIL  OF 

VILLAGE  OP  CLINTON. 

(Supreme  Court  of  Michigan.     Dec.  9,  1886.) 

Bonds  —  Afpboval  op  Surbtt  —  Fidbutt  Com- 
panies. 
Pub.  Acts  1805,  No.  266,  declaring  that 
whenever  a  bond  is,  by  the  law  of  the  state,  or 
by  the  charter,  ordinances,  etc.,  of  any  municipal- 
ity, required  to  be  given  with  surety  or  sureties, 
such  bond  may  l)e  executed  by  a  qualified  surety 
company,  provided,  further,  that  where  the  giv- 
ing of  any  bond  is  required  with  more  than  one 
surety,  it  shail  be  lawful  for  the  court  or  officer 
authorized  to  approve  and  accept  such  bond  to 
accept  and  approve  a  lx)nd  with  but  one  surety, 
if  such  surety  is  a  corporation  quaPified  to  set  aa 
surety  or  guarantor.  Held,  that  the  provisions 
of  the  act  must  be  construed  as  permissive  mere- 
ly, and  not  as  requiring  the  acceptance  of  such 
tiond.  Irrespective  of  the  fact  whether  such  sure- 
ly is  satisfactory  to  the  acc^tiog  officer  or  not. 

Certiorari  to  circuit  court,  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Application  by  Christopher  Schmitt  and 
Christopher  Walllnger  for  a  writ  of  manda- 
mus against  the  common  council  of  the  village 
of  Clinton.  The  writ  having  been  granted, 
respondent  sued  out  a  writ  of  certiorari  to  re- 
view the  order.    Reversed. 

John  E.  Bird,  for  appellant.  Brennan,  Don- 
nelly &  Van  De  Mark,  for  appellees. 

MONTOOMERT,  J.  The  relators  presented 
to  the  respondent  a  bond  In  the  form  required 
to  be  given  by  saloon  keepers  by  Act  No.  313 
of  18S7,  except  that  it  was  executed  by  them- 
selves as  principals  and  the  Fidelity  &  Deposit 
Company,  of  Baltimore,  Md.,  as  sole  surety. 
The  council  refused  to  accept  the  bond,  where- 
upon the  relators  filed  a  petition  Id  the  circuit 
court  for  the  county  of  Lenawee,  praying  man- 
damus to  compel  the  council  to  accept  the 
bond  filed.  The  petition  for  the  mandamus, 
addressed  to  the  circuit  court,  alleged  tliat  the 
respondent  refused  to  approve  the  tx>ud  with- 
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out  giving  any  ralid  reason  therefor.  It  Is 
not  alleged  whethdk:  any  reason  was  given  and 
entered  of  record,  and,  If  bo,  what  reason.  It 
Is  further  alleged  In  the  petition  that  the  coun- 
cil acted  arbitrarily  In  the  matter,  and  has  no 
valid  reason  for  Its  refusal  to  approve  the 
bond.  The  answer  denies  that  the  board  act- 
ed without  any  valid  reason,  denies  that  It 
acted  arbitrarily  in  the  matter,  and  denies  that 
it  lias  no  valid  reason  for  disapproving  the 
bond;  and  the  respondent  shows  that  the  bond 
was  disapproved  because  the  surety  was  a  for- 
eign corporation,  and  that  it  had  no  knowledge 
of  said  corporation,  and  that,  with  tlie  limited 
means  of  said  council  for  investigation  of  the 
financial  condition  of  said  surety,  it  could  learn 
little  or  nothing  concerning  it  It  therefore  de- 
cided, in  its  Judgment,  that  said  surety  was  not 
a  sufficient  surety,  and  that  it  was  not  In  the 
Interest  of  the  public  safety  to  approve  It,  and 
that  it  was  advised  that  It  was  not  obliged  to 
accept  said  bond  unless  It  was  satlsfled  that 
said  surety  was  sufficient  The  circuit  judge 
granted  the  mandamus  as  prayed,  and  the  re- 
spondent seeks  to  have  this  order  reviewed. 

The  authority  upon  which  the  circuit  Judge 
proceeded  was  Act  No.  266  of  the  Public  Acts 
of  1895,  entitled  "An  act  relative  to  bonds  and 
other  obligations,  with  surety  or  sureties,  and 
the  acceptance  as  surety  thereon  of  companies 
qualified  to  act  as  such,  and  the  release  of 
such  surety,  and  the  safe  depositing  of  assets 
for  which  such  surety  may  be  liable,  and  to 
the  charging  by  fiduciaries  of  the  expense  of 
procuring  sureties,  and  repealing  all  laws  In 
confiict  therewith."  Section  1  of  the  act  pro- 
vides as  follows:  "Whenever  any  bond,  un- 
dertaking, recognizance  or  other  obligation  is 
by  the  law  of  the  state  or  by  the  charter,  or- 
dinances, rules  or  regulations  of  any  mu- 
nicipality, board,  body,  organization  or  public 
officer,  or  In  any  judicial  or  other  proceeding, 
required  or  permitted  to  be  made,  given,  ten- 
dered or  filed  with  surety  or  sureties,  and 
whenever  the  performance  of  any  act,  duty  or 
obligation,  or  the  refraining  from  any  act  is 
required  or  permitted  to  be  guaranteed,  such 
bond,  undertaking,  obligation,  recognizance  or 
guarantee  may  be  executed  by  a  surety  com- 
pany qualified  to  act  as  surety  or  guarantor,  as 
hereinafter  provided,  and  such  execution  by 
such  company  of  such  bond,  undertaking,  re- 
cognizance, obligation  or  guarantee  stiali  be  In 
all  respects  a  full  and  complete  compliance 
with  every  requirement  of  every  law,  charter, 
ordinance,  rule,  regulation  or  order  that  such 
tx>nd,  undertaking,  obligation,  recognizance  or 
guarantee  shall  be  executed  by  one  surety,  or 
by  one  or  more  sureties,  or  that  such  sureties 
shall  be  residents  or  householders  or  freehold- 
ers, or  either  or  both,  or  possess  any  other 
qualification."  Section  2  Is  as  follows:  "In 
any  cause,  matter  or  proceeding,  where,  by  the 
laws  of  this  state,  the  giving  of  any  bond  !s 
required  or  permitted,  and  more  than  one  sure- 
ty is  required,  it  shall  be  lawful  for  the  court, 
ccfficer  or  person  who  Is  authorized  or  required 
by  law  to  approve  and  accept  such  bond,  to 


accept  and  approve  a  bond  with  but  one  sure- 
ty, provided  the  surety  thereto  is  a  corporation 
qualified  to  act  as  stn«ty  or  guarantor  as  here- 
inafter provided."  Section  4  provides  for  the 
issuing  of  a  certificate  by  the  insurance  com- 
missioner upon  certain  proof  being  adduced 
before  him,  "which  said  certificate  shall  be 
conclusive  proof  of  the  solvency  and  credit  of 
such  company  for  all  purposes,  and  of  its  right 
to  be  so  accepted  as  sole  surety,  and  its  suttl- 
clency  as  such." 

In  my  opinion,  the  language  of  the  act  as  » 
whole  is  not  such  as  to  evidence  an  Intent  that 
those  charged  with  the  duty  of  accepting  and 
approving  bonus  under  Act  No.  313  of  1887  are 
bound  to  accept  such  a  bond.  Section  1  wa» 
evidently  designed  to  permit  the  substitution 
of  one  surety,  in  case  It  should  be  a  corpor.^- 
tlon  organized  under  the  act,  In  place  of  two^ 
required  by  other  provisions  of  the  law;  and. 
where  no  act  of  acceptance  is  required,  but  the 
giving  of  such  bond  is  required  by  law,  sucb 
bond,  as  executed,  Is'  declared  sufficient.  It  I» 
true  that  by  the  provisions  of  section  4  the 
certificate  of  the  commissioner  Is  made  con- 
clusive proof  of  the  solvency  and  credit  or 
such  company  for  all  purposes,  and  of  Its  right 
to  be  so  accepted  as  sole  surety,  and  its  suffi- 
ciency as  such.  While  this  language  Is  broad, 
it  must  be  construed  In  connection  with  other 
provisions  of  the  statute,  and,  so  construed,  we 
think  It  does  not  preclude  the  board  or  officer 
from  exercising  a  discretion.  We  think  thl» 
means  no  more  than  that  the  company  Is  au- 
thorized, by  reason  of  compliance  -with  the 
statute,  to  become  sole  surety.  Recurring  to- 
section  2,  we  find  the  provisions  of  the  section 
permissive  merely.  It  is  there  enacted  that  It 
shall  be  lawful  for  the  court,  officer,  or  person 
who  is  authorized  or  required  by  law  to  ap- 
prove such  bond,  to  accept  and  approve  a 
bond  with  but  one  surety.  It  is  obviously  ab- 
surd to  require  a  board  or  officer  to  approve  » 
bond  which  it  is  bound  to  accept.  It  is  a  mere- 
idle  ceremony.  These  views  are  re-enforced 
by  the  consideration  that.  If  the  construction 
contended  for  by  relator  should  prevail,  a  court 
or  officer  would  be  bound  to  accept  a  bond 
signed  by  such  surety,  without  regard  to  the 
amount  involved  In  the  undertaking,  and  even 
If  such  bond  be  In  a  penalty  many  times  the 
capital  stock  of  the  corporation,  as  might  oc- 
cur in  the  case  •  of  the  state  treasurer's  bond, 
or  In  the  case  of  a  bond  required  of  a  receiver, 
and  this  also  without  regard  to  the  amount  of 
liability  which  such  company  may  have  pre- 
viously incurred  on  other  bonds  or  undertak- 
ings. We  think  it  should  be  held  that  it  was- 
not  the  intention  to  make  the  receipt  of  such 
bond  by  officers  compulsory,  and  that,  as  the- 
return  does  not  show  that  the  respondents  act- 
ed captiously,  and  as  there  Is  no  averment  that 
they  failed  to  state  their  reasons  upon  the  rec- 
ord, the  writ  of  mandamus  should  have  been 
denied.   The  order  will  be  reversed,  with  costs. 

LONG,  C.  J.,  and  HOOKER  and  MOORK 
JJ.,  concurred  with  MONTGOMERY,  J. 
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GRANT,  J.  Under  the  police  power  Inherent 
in  the  legislature,  Act  No.  313,  Pub.  Acts  1887, 
was  pajBsed.  It  was  a  general  act,  covering  the 
entire  business  of  the  liquor  traffic  in  Michi- 
gan, and  providing  the  conditions  under  which 
It  might  be  carried  on.  Under  that  act  the 
saloon  keepers  are  required  to  give  a  bond, 
Binned  by  two  sureties.  In  the  sum  of  not  less 
than  $3,000  nor  more  than  $6,000.  The  suffi- 
ciency of  the  bond  is  to  be  determined  by  the 
township  board,  board  of  trustees,  or  common 
conncll  of  townships,  villages,  and  cities.  The 
bondsmen  are  required  to  be  male  residents 
and  ft«eholders,  residing  within  the  corporate 
limits  of  the  municipality,  and  possessed  of 
the  reqoisite  real  estate,  situated  in  the  coun- 
ty, and  required  to  Justify  thereto.  That  law 
expressly  provides  that  the  bond  shall  not  be 
received  by  the  county  treasurer  without  the 
approval  of  the  board  or  council.  In  1895  the 
legislature  passed  Act  No.  266,  Pub.  Acts 
1895.  The  title,  and  sections  1,  2,  and  4,  will 
be  fomid  in  the  marghi.!  The  other  provisions 
of  the  act  are  not  essential  to  a  decision  of 
the  point  raised.  The  relators  have  been  sa- 
loon keepers  in  the  village  of  Clinton.  They 
presented  to  the  common  council  of  that  vU- 
lage  a  bond  executed  by  themselves  as  prin- 
cipals, and  the  Fidelity  &  Deposit  Company, 
of  Baltimore,  Md.,  as  sole  snrety.  The  coun- 
cil refnsed  to  accept  the  bond,  whereupon  the 
relators  filed  a  petition  In  the  circuit  court  for 
the  county  of  Lenawee  for  the  acceptance  of 
the  bond,  which  was  granted  by  the  circuit 
coart,  and  the  respondent  appeals. 

The  title  to  this  act  contains  nothing  to  indi- 
cate way  purpose  to  supplant  or  annul  the  provi- 
sions of  the  law  of  1887,  or  to  compel  courts 
and  officers  in  criminal  cases  to  accept  recog- 
nizances signed  by  those  charged  with  crime. 
It  is,  however,  insisted  on  behalf  of  the  rela- 
tors that  the  title  Is  a  general  one  in  refer- 
ence to  bonds  and  other  obligations,  and  tliat, 

1  Title  and  Kctiona  1,  2,  and  4  of  Act  No.  266, 
Pub.  Acts  1806: 

An  act  relative  to  bonds  and  other  obligations, 
with  surety  or  anreties,  and  the  acceptance  as 
■orety  thereon  of  companies  qualified  to  act  aa 
■Dch,  and  the  release  of  snch  aurety,  and  the 
aafe  depoaitms  of  aaaets  for  wliich  such  sure- 
ty may  be  liable,  and  to  the  charKing  by  fidu- 
oariea  of  the  expense  of  procuring  sureties, 
and  repealing  all  laws  in  conflict  therewith. 
Section  1.  The  people  of  the  state  of  Michigan 
enact,  that  whenever  any  bond,  undertaking,  re- 
cognizance or  other  obligation  is  by  the  law  of  the 
•tate  or  by  the  charter,  ordinances,  rales  or  reg- 
alatioDS  at  any   manicipality,   board,   body,   or- 
ganisation or  public  officer,  or  in  any  Judicial  or 
other  prooeedmg,  required  or  pemutted  to  be 
made^  given,  tendered  or  filed  with  surety  or 
sureties,  and  whenever  the  performance  of  any 
act,  duty  or  obligation,  or  the  refraining  from 
any  act  is  required  or  permitted  to  be  guaranteed, 
sadi  bond,  undertaking,  obligation,  recognizance 
or  guarantee  may  be  executed  by  a  surety  com- 
pany qualified  to  act  aa  surety  or  guarantor,  as 
hereinafter  provided,  and  snch  execution  by  such 
company  of  such  bond,  undertaking,  recognizance, 
obh^tion  or  guarantee  shall  be  in  all  respects 
a  full  and  complete  compliance  with  every  re- 
qnitement  of  eveiy  law,  charter,  ordinance,  rule, 
TCfnlation  or  order  that  such  bond,  undertaking, 
otwgation,  recognisance,  or  guarantee  shall  be 


therefore,  it  covers  these  extraordinary  jwo- 
Tislons.  I  cannot  so  hold.  While  it  may 
not  be  strictly  true  to  say  that  the  act  of 
1896  repeals  the  above  provisions  of  the  act 
of  1887,  and  the  provisions  of  many  other  acts. 
still  the  eCTect  is  to  annul  them,  and  render 
them  of  no  force  or  effect,  at  the  option  of  any 
person  desiring  to  give  a  bond  under  the  liq- 
uor statute,  or  a  recognizance  in  a  criminiu 
case.  Repeals  by  Implication  are  not  favored, 
and  there  is  nothing  in  the  innocent  title  of 
this  act  to  show  any  Intent  to  render  these 
provisions  nugatory,  or  to  deprive  the  local 
authorities  of  the  right  to  perform  the  duties 
Imposed  upon  them  by  the  liquor  statute  un- 
der the  police  power.  The  Judgment  of  one 
man— the  Insurance  commissioner— is  by  this 
act  substituted  for  the  Judgment  of  the  local 
authorities,  to  whom  the  laws  of  this  state 
have  uniformly  given  control  in  such  matters, 
and  of  courts  and  officers  in  criminal  cases. 
The  object  of  a  recognizance  in  a  criminal  case 
is  not  to  obtain  the  amount  of  the  money  nomi- 
nated in  the  bond,  but  to  secure  the  attend- 
ance of  the  accused  at  the  trial.  The  theory 
Is  that  persons  in  his  vicinity,  acquainted  with 
the  accused,  having  some  confidence  in  his  in- 
nocence, and  believing  that  he  will  appear  for 
trial,  are  willing  to  enter  into  a  recognizance 
for  his  appearance  in  court.  The  bondsman, 
who  is  secured  by  depositing  with  him  the 
amount  of  the  recognizance  to  satisfy  the 
amount  in  case  of  default,  has  no  interest  in 
producing  the  accused  for  trial.  It  is,  In  my 
Judgment,  contrary  to  public  policy  to  permit 
a  corporation  for  hire  to  become  surety  on 
criminal  recognizances.  Tet  the  logic  of  re- 
lators' contention  is  that  courts  and  officers  are 
deprived  of  their  discretion  in  the  matter,  and 
are  bound  to  accept  as  sole  surety  a  foreign 
corporation  which  is  authorized  to  do  busi- 
ness in  this  state  The  title  to  the  act  i» 
not,  in  my  Judgment,  broad  enough  to  include 

executed  by  one  snrety,  or  by  one  or  more  sure- 
ties, or  that  such  sureties  shall  he  reiridents  or 
hooaeholdeiB  or  freeholders,  or  either  oi;  both, 
or  possess  any  other  qualifications. 

Sec.  2.  In  any  cause,  matter  or  proceeding 
where,  by  the  laws  of  this  state,  the  girmg  of  any 
bond  is  required  or  permitted,  and  more  than  one 
surety  is  required,  it  shall  be  lawful  for  the  court, 
officer  or  person  who  is  anthorized  or  required  by 
law  to  approve  and  accept  such  bond,  to  accept 
and  approve  a  bond  with  but  one  surety,  pro- 
vided the  surety  thereto  is  a  corporation  qualified 
'to  act  as  surety  or  guarantor  as  hereinafter  pro- 
vided. 

Sec.  4.  That  upon  production  of  proof  to  the 
insurance  commissioner  by  snch  company  that 
it  possesses  the  qualifieatioDS  by  this  act  required 
and  has  complied  therewith,  he  shall  issue  to 
such  company  and  such  of  its  agents  in  this 
state,  his  certificate  that  such  company  is  for  the 
ensuing  year  anthorized  to  become  and  be  ac- 
cepted as  sole  surety  on  all  bonds,  undertakings 
and  obligations,  required  or  permitted  by  law,  or 
by  the  charter,  ordinances,  rules  and  regulations, 
of  any  municipality,  board,  body,  organisation  or 
public  officer,  which  said  certificate  shall  be  con- 
clusive proof  of  the  solvency  and  credit  of  such 
company  for  all  purposes  and  of  its  right  to  be 
so  accepted  as  snch  sole  snrety  and  its  sufficiency 
as  such. 
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such  sweeping  changes  In  the  law,  and  to  set 
aside  a  policy  which  has  been  pursued  In  this 
state  tor  so  long  a  time.  The  Judgment  of 
the  court,  below  should  be  reversed,  and  the 
writ  dismissed,  with  costs  of  both  courts  to  the 
respondent 


JOHN  R.  DAVIS  LUMBER  CO.  T.  SCOT- 
TISH   UNION    &    NATIONAL    INS.    CO. 
SAME  T.  CALEDONIAN  INS.  CO.    SAME 
Y.  CONTINENTAL  INS.  CO. 
•(Supreme  Court  of  Wisconahi.    Not.  24,  1896.) 
Iksurancb — Contract  to  Ihicbb — Btidbncb. 
A  contract  to  insure  is  not  shown  bj  evi- 
dence  that  an  application  for  insurance   was 
made  to  an  insurance  agent  representing  sever- 
al comimnies,  the  property  and  terms  of  insur- 
ance being  specified,  and  that  the  agent,  who  at 
the  time  did  not  agree  to  place  the  insurance, 
but  merely  stated  that  he  would  see  what  he 
'Could  do,  for  the  purpose  of  determining  wheth- 
■er  the  companies  represented  by  him  would  take 
the    risls,    distributed   the   amount   applied    for 
among  them,  and  sent  tiis  daily  report  to  them 
in  the  usual  way,   which  ordinarily  indicated 
that  the  policies  had  been  written. 

Appeal  from  cUrcult  court,  Price  county; 
John  K.  Parish,  Judge. 

Actions  by  the  John  R.  Davis  Lumber  Com- 
pany against  the  Scottish  Union  &  National 
Insurance  Company,  and  against  the  Cale- 
donian Insurance  Company,  and  against  the 
Continental  Insurance  Company.  From  Judg- 
ments for  plalntur,  defendants  appeal.  Re- 
versed. 

Actions  on  alleged  verbal  agreements  to  In- 
sure property  owned  by  plaintiff  against  loss 
by  fire.  The  answers  put  in  issue  the  making 
of  the  contracts.  The  evidence  shows  that 
E.  W.  Winchester,  an  insurance  agent  at 
Phillips,  Wis.,  received  an  application  for  in- 
surance on  plaintiff's  property.  He  applied  to 
John  West,  at  Oshkosh,  to  place  a  part  of 
such  Insurance,  giving  him  a  form  of  policy, 
specifying  the  items  of  property  and  rate  of 
insurance.  On  the  18th  day  of  June,  1894, 
West  applied  to  Sylvanus  Palmer,  agent  for 
the  defendants  at  Oshkosh,  Wis.,  giving  him 
the  form  of  policy,  to  place  $10,000  of  such  In- 
surance among  companies  represented  by  him. 
Palmer  did  not  then  agree  to  place  such  In- 
surance. The  imderstanding  was  thai  he 
should  see  what  he  could  do  respecting  the 
matter,  and  notify  West  later.  The  evidence 
further  shows  that  the  property  was  outside^ 
the  district  in  which  Palmer  was  authorized 
to  write  policies  binding  defendants;  that,  for 
the  purpose  of  determining  whether  defend- 
ants would  take  the  risk  or  not,  he  dis- 
tributed the  amount  applied  for  as  follows: 
$2,500  to  the  Continental  Insurance  Company, 
$5,000  to  the  Scottish  National  Insurance 
Company,  and  $2,500  to  the  Caledonian  In- 
surance Company.  There  is  evidence  tending 
to  show  that  he  sent  the  usual  dally  reports 
to  the  companies  In  the  usual  way;  also,  that 
such  reports  ordinarily  Indicate  that  the  poli- 
cies have  been  written  up.  The  evidence  fur- 
ther shows  that,  in  two  or  three  days  after 


the  first  meetUig  between  Palmer  and  Wes^ 
the  latter  notified  the  former  that  defendants 
would  not  accept  the  risks.  Part  of  the  loss 
sued  for  had  occurred  ia  the  meantime.  The 
Caledonian  Insurance  Company  notified  Pal- 
mer, before  his  last  meeting  with  West,  that 
It  would  not  accept  the  application,  and  the 
other  companies  did  the  same,  or  approved  of 
Palmer's  notice  to  West  to  that  effect,  there- 
after. At  the  close  of  the  evidence  each  de- 
fendant moved  the  court  to  direct  a  verdict, 
which  was  denied.  Verdict  was  rendered 
against  each  defendant,  and  there  was  a  mo- 
tion to  set  aside  each  such  verdict  as  con- 
trary to  the  evidence,  and  for  a  new  trial, 
which  motions  were  denied.  Judgments  were 
rendered  against  the  defendants  separately, 
from  which  separate  appeals  were  taken. 

H.  W.  Chynoweth,  for  appellants.  Phlllijw 
&  Hicks  (M.  H.  Beach,  of  counseQ,  for  re- 
spondent. 

MARSHALIi,  J.  (after  stating  the  facts). 
'A  binding  verbal  contract  of  Insurance  may 
be  made  without  the  payment  of  any  pre- 
mium, or  even  the  making  of  any  report,  to 
the  Insurance  company.  That  has  been  re- 
peatedly decided  by  this  court  Zell  v.  Insur- 
ance Co.,  75  Wis.  521,  44  N.  W.  828;  Camp- 
bdl  T.  Insurance  Co.,  73  Wis.  100,  40  N.  W. 
661.  But,  to  make  such  a  contract,  there 
must  be  a  meeting  of  minds  between  the  par- 
ties thereto,  so  as  to  leave  nothing  to  be  done 
thereafter  but  to  execute  it  as  made.  There 
must  be  an  application,  though  not  necessarily 
In  writing.  The  terms  and  property  must  be 
specified.  If  the  application  be  made  to  an 
agent  representing  several  companies,  the  par- 
ticular company  or  companies  to  carry  the 
risk  must  be  designated,  with  the  amount 
each  is  to  carry,  and  each,  by  its  agent  or 
otherwise,  must  agree  to  take  the  risk,— that 
Is,  must  make  answer  to  the  application,  ac- 
cepting it  direct  or  otherwise,  by  .verbal  com- 
munication, or  by  posting  such  communica- 
tion. Without  all  these  elements  there  can  be 
no  binding  contract  Sheldon  v.  Insurance 
Co.,  65  Wis.  436,  27  N.  W.  315;  Rossiter  v. 
Insurance  Co.,  91  Wis.  121,  64  N.  W.  876. 
When  the  application  is  made  it  Is  subject 
to  withdrawal  tlU  answered  in  one  of  the 
ways  indicated,  or  something  equivalent,  and 
till  so  answered  it  cannot  be  said  that  the 
minds  of  the  parties  have  met  1  Wood,  Ins. 
S§  18,  20,  21,  and  cases  cited.  The  mere  staie- 
I  ment  of  the  essentials  of  such  a  contract  Is 
!  sufficient  to  decide  this  case.  Here,  though 
there  was  an  application  for  insurance  upon 
specified  property  at  specified  rates,  the  com- 
panies and  distribution  between  them  were 
not  agreed  upon,  and  there  was  neither  an  ac- 
'  ceptance  of  the  application  by  either,  nor  an 
agreement  to  accept  It  was  contemplated 
'  that  the  agent  to  whom  the  application  was 
'  made  should  'seasonably  Investigate  and  re- 
port whether  the  companies  would  carry  the 
risk  or  not.  He  made  such  report  In  their  ue- 
,  half  by  declining  the  application.   There  Is  a 
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large  amonnt  of  evidence  in  the  case  ghowing 
what  occurred  between  the  agent  and  an 
office  called  the  "Compact  Office,"  at  Osh- 
kosb,  through  which,  for  certain  purposes. 
Insurance  written  in  the  Tlcinity  of  Oshkosb 
by  certain  companies,  Indndlng  defendants, 
was  customarily  reported;  but  very  little  of 
It,  If  any,  la  really  material  to  this  contro- 
Teray.  The  facts  are  that  defendants,  either 
tlirongh  Palmer  or  otherwise,  never  agreed 
to  carry  the  Insurance.  The  only  communi- 
cations that  passed  between  the  parties  were, 
aa  stated:  First  an  application  by  West  to 
Palmer  on  behalf  of  plaintiff,  coupled  with 
an  agreement  by  the  latter  to  report  what 
coald  be  done  in  the  matter;  and,  second,  a 
report  declining  such  application. 

The  case  is  unlike  Campbell  v.  Insurance 
Co.,  supra,  where  the  agent  authorized  to 
make  contracts  and  issue  policies  binding  on 
tbe  company  made  an  agreement,  complete 
Id  every  particular,  but  litated  that  the  com- 
pany might  refuse  to  carry  the  risic  after  it 
was  reported.  Under  such  circumstances  this 
conrt  tield  that  the  contract  was  binding  un- 
til canceled,  and  notice  of  the  cancellation 
given  to  the  insured.  This  is  also  unlil^e 
Eames  v.  Insurance  Co.,  04  U.  S.  621,  where 
there  was  an  application  to  tbe  agent  for  inr 
snrance  at  a  specified  rate,  a  reply  thereto 
that  the  company  would  not  take  the  risk  at 
such  rate,  but  would  at  a  higher  rate,  speci- 
fied, to  which  applicant  replied,  accepting  the 
company's  terms.  That,  obviously,  made  a 
contract  There  was  nothing  whatever  left 
to  do  but  to  execute  It;  hence,  in  tbe  action 
against  tbe  company  to  compel  specific  per- 
formance by  Issuing  tbe  policy,  plaintiff  pre- 
vailed. King  V.  Insurance  Co.,  58  Wis.  508^ 
17  N.  W.  297,  and  many  other  cases  In  this 
and  other  courts,  to  which  reference  might  be 
made,  are  to  the  same  effect.  The  Question  in 
such  cases,  of  whether  a  complete  agreement 
exists,  is  frequently  not  free  from  difficulty; 
bat  the  principles  governing  its  solution  are 
the  same  as  in  respect  to  other  contracts.  The 
borden  of  the  proof  is  on  the  party  alleging 
its  existence  to  show,  by  satisfactory  evi- 
dence, that  tbe  negotiations  were  concluded, 
and  contract  in  fact  made,  by  which  the  par- 
ties became  mutually  bound.  An  Infallible 
test  is  to  determine  whether  both  parties  are 
twoDd.  Unless  tbe  assured  Is  obligated  to 
iny  tbe  premium  on  tender  of  the  i>olicy,  tbe 
company  is  not  to  deliver  It,  or  to  pay  tbe 
loss  if  one  occurs.  Here,  up  to  tbe  time  West 
was  notified  by  Palmer  that  defendants  would 
not  accept  the  risk,  plaintiff  or  his  agent 
could  have  withdrawn  the  application,  and 
defendants  would  have  bad  no  claim  against 
Ujd.  It  follows,  obviously,  that  plaintiff  was 
not  bound  op  to  that  time;  hence,  necessarily, 
defendants  were  not.  In  all  the  cases  where 
recovery  has  been  sustained  on  a  verbal  con- 
tract of  Insntance,  it  will  be  found  that  tbe 
evidence  either  conclusively  showed  that 
there  was  a  complete  meeting  of  minds  be- 
tween tbe  parties,  or  that  there  was  evidence 


I  sufficient  to  warrant  the  court  or  Jury  in  flnd- 
'  ing  the  existence  of  a  complete  contract 
i      As  we  view  this  case,  there  is  no  evidence 
I  tending  to  show  that  the  alleged  contract 
'  was  completed;  hence,  the  motion  to  direct  a 
verdict,  as  to  each  defendant,    should    have 
'  been  granted.    Falling  to  do  that,  the  court 
I  should  have  set  aside  tbe  verdicts,  and  grant- 
ed a  new  trial.    Each  of  the  judgments  ap- 
pealed  from  Is  revwsed,  and  tbe  causes  re- 
manded for  a  new  triaL 


DONNELLY  et  al.  ▼.  BASTES. 
(Supreme  Court  of  Wisconsin.    Nov.  24,  1896.) 

DKBD— CojWTBrCTIOX— COSDITIONS  SUBSEQOBST— 

BqOITT  JORISDICTIOIt— EtBLISr  VROM 

FORPBITORB. 

1.  A  deed  recited  that,  in  consideration  of  the 
performance    of    its    conditions,    the    grantors 

have  given,  •  •  •  conveyed,"  and  "do  give, 
grant,  •  •  •"  certain  land,  and  provided 
that  on  the  death  of  the  grantors  the  absolute 
title  should  vest  in  the  grantee,  provided  she 
had  fulfilled  the  conditions,  but  on  failure  to 
perform  such  conditions  all  rights  conveyed 
siiouid  revert  to  the  frrantors.  Held,  that  the 
conditions  were  conditions  subsequent,  so  as 
to  authorize  equity  to  relieve  from  a  forfeiture 
in  case  of  nonperformance. 

2.  No  particular  words  are  necessary  to  create 
a  condition.  The  intention  of  the  parties,  as  the 
same  may  be  determined  from  the  languafce  used 
by  tbem,  governs;  but  in  reacliing  a  conclusion 
in  that  regard  doubts  are  to  be  resolved  in  favor 
of  an  intention  to  create  a  condition  subsequent 
rather  than  precedent. 

3.  Courts  of  equity  have  ample  power  to  re- 
lieve a  person  from  the  consequences  of  a  breach 
of  a  condition  subsequent  upon  equitable  princi- 
ples of  compensation,  where  compensation  can 
be  made,  either  Ijefore  or  after  forfeiture. 

4.  There  must  be  a  demand  for  performance 
and  a  refusal  to  perform  before  re-entry  in  order 
to  make  such  re-entry  effectual  to  revest  the 
title  in  the  grantor  for  breach  of  condition  subse- 
quent, where  a  re-entry  is  necessary  for  that 
purpose;  and  where,  by  the  terms  of  the  condi- 
tion, a  re-entry  is  not  necessary  to  a  reversion 
of  the  title,  there  must  still  be  a  demand  and 
refusal  to  perform  in  order  to  give  effect  to  the 
provisions  of  the  condition  rendering  a  re-entry 
unnecessary. 

5.  Where  there  has  been  a  neglect  to  perform 
a  condition  subsequent,  it  will  be  excused  if 
such  neglect  is  attributable  to  the  conduct  of  the 
party  for  whose  benefit  the  condition  was  cre- 
nted. 

'      Appeal  from  circuit  court,  Jefferson  cotmty; 
John  H.  Bennett,  Judge. 

Action  to  set  aside  and  cancel  a  deed  given 
by  Levi  Johnson  and  wife  to  the  defendant  on 
the  26tb  day  of  February,  1S92,  conveying  to 
j  tbe  latter  tbe  grantors'  farm,  reserving  to  such 
I  grantors  about  one  acre  of  land,  with  the  farm 
,  bnlidlngs  situated  thereon.    The  consideration 
'  for   sncb   conveyance   was   payment   of   $50 
I  down,  as  part  of  the  first  payment  hereafter 
mentioned;   an  agreement  to  pay  $500  on  tbe 
i  last  day  of  February  in  each  year  during  tbe 
life  of  Levi  Johnson,  and,  in  the  case  of  the 
survivorship  of  his  wife,  $400  each  year  dur- 
ing bar  life;  also  to  furnish  the  grantors,  each 
year,  sufficient  wood  for  one  stove,  and  oats 
I  for  one  horse.    The  deed  contained  the  follow- 
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Ing:  "Upon  the  death  ot  both  said  first  parties 
[grantors],  the  absolute  title  to  all  said  lands, 
in  fee  simple,  shall  vest  in  said  second  party, 
provided  she  has  fulfilled  and  performed  all  of 
the  conditions  of  the  deed;  but,  In  case  said 
second  party  shall  fall  to  perform  any  of  the 
conditions  of  said  deed,  then  the  said  deed 
sliall  be  null  and  void,  and  all  rights  convey- 
«d  herein  shall  revert  to  the  first  parties." 
The  facts  above  stated  were  net  forth  by  prop- 
er allegations  in  the  complaint;  also  tliat, 
under  the  deed,  defendant  tool:  possession  of 
the  farm,  and  worlied  it  for  the  season  of  1892, 
and  paid  the  Installment  payable  on  the  last 
day  of  February,  1883;  that  thereafter  she 
Abandoned  the  farm;  that  by  reason  thereof, 
March  15,  1894,  the  grantor  Levi  Johnson  took 
possession  of  the  premises,  and  declared  the 
deed  void,  and  brought  this  action  to  cancel 
the  same.  Defendant  answered,  among  other 
things,  that  after  tailing  possession  of  the 
farm  she  expended  large  sums  of  money  In  re- 
pairing and  improving  the  same;  that  she  was 
obliged  to  reside  in  Chicago  and  leave  the 
property  In  cliarge  of  an  agent;  that  during 
the  first  season  Johnson,  by  Interference  with 
such  agent  and  other  ways,  particularly  set 
out  in  the  answer,  embarrassed  her  in  the 
work  of  carrying  on  the  farm;  that  at  the  be- 
ginning of  the  second  year  defendant  left  the 
farm  In  charge  of  plaintifT  Johnson  at  bis  re- 
quest, and  upon  his  agreeing  to  make  the  farm 
produce  sufiiclent  to  yield  the  sum  required 
to  be  paid  under  the  deed.  She  denied  that 
plaintiff  Johnson  ever  repossessed  himself  of 
the  farm,  except  by  her  permission  as  afore- 
said. Several  matters  were  set  forth  in  the  an- 
swer going  to  show  that  her  failure  to  compl} 
with  the  conditions  of  the  deed  was  attributa- 
ble to  acts  of  Johnson  In  interfering  with  hei 
agent  and  otherwise.  She  farther  alleged,  in 
effect,  that  she  did  not  pay  the  sum  required 
under  the  deed  on  the  last  day  of  February. 
1894,  because  of  necessary  absence,  but  that 
she  tendered  the  same,  being  $545,  on  the  28th 
day  of  March  thereafter,  and  that  It  was  re- 
fused upon  the  ground  that  it  came  too  late. 
She  further  alleged  that  she  was  ready  and 
willing,  and  had  always  been,  to  comply  with 
all  of  the  conditions  of  the  deed.  Both  plain- 
tiffs died  before  the  action  was  tried.  It  was 
revived  in  due  form,  and  proceeded  to  trial  and 
Judgment.  The  trial  court  found,  among  oth- 
er things,  that,  soon  after  the  delivery  of  the 
deed,  Johnson  commenced  efforts  to  get  rid  of 
its  effect  and  to  regain  control  of  the  prop- 
erty; that  defendant  never  absolutely  refused 
to  perform  the  conditions  of  the  contract,  but 
always  intended  to  perform  them,  in  good 
faith;  that  when  Johnson  refused  the  tender 
made  on  the  28tb  day  of  March,  1894,  which 
was  of  a  sum  substantially  sufficient  to  cover 
back  taxes  and  back  rent,  the  refusal  was  sole- 
ly on  the  ground  tb&t  It  came  too  late,  and  | 
because  he  desired  to  get  the  place  back;  and 
that  the  tender  was  not  kept  good.  The  court 
stated  the  account  between  the  defendant  and 
the  estate,  in  which  he  found  a  balance  due 
the  latter  of  $917.59.    As  a  conclusion  of  law, 


the  court  found  that  defendant  should  have 
the  at>solute  legal  and  equitable  title  of  the 
farm  In  her  confirmed,  within  a  time  speci- 
fied, upon  bringing  into  court,  or  paying  to 
plaintiffs'  attorneys,  the  aforesaid  balance. 
Costs  were  allowed  to  plaintiffs  because  of 
defendant's  breach  of  contract  The  court 
held  that  the  action  was  brought  to  take  ad- 
vantage of  a  forfeiture  in  equity,  on  account 
of  breach  of  a  condition  subsequent.  To 
this  the  plaintiffs  excepted;  also  excepted 
to  some  of  the  findings  of  fact.  Judgment 
was  entered  in  accordance  with  the  findings, 
from  which  this  appeal  is  taken. 

L.  B.  Caswell,  for  appellants.  Kdwln  T. 
Cass  and  U.  J.  Kendig,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  question  upon  which  this  case  turns 
mainly  Is,  was  the  condition  in  the  deed  a 
condition  precedent,  snch  as  must  happen  be- 
fore title  would  vest  in  the  grantee,  or  was 
It  a  condition  subsequent,  a  breach  of  which 
might  be  taken  advantage  of,  or  operate, 
under  Its  terms,  to  defeat  a  title  already 
vested?  If  the  latter,  a  court  of  equity  had 
ample  power  to  relieve  appellants,  upon  equi- 
table principles  of  compensation,  from  a  for- 
feiture; if  the  former,  the  court  had  no  such 
power.  Failure  to  perform  a  condition  pre- 
cedent is  an  effectual  bar  to  any  remedy  at 
law,  and,  in  a  case  like  this,  to  any  remedy 
in  equity  as  well.  The  law  governing  this 
subject  is  too  well  settled  to  require  any 
extended  discussion  of  It,  or  the  citation  of 
authorities,  but  we  call  attention  to  the  fol- 
lowing In  this  court,  to  which  reference  may 
be  made:  Warren  v.  Bean,  6  Wis.  120;  Hud- 
son V.  McCartney,  33  Wis.  331;  Drew  v. 
Baldwin,  48  Wis.  529,  4  N.  W.  576;  Redman 
V.  Insurance  Co.,  49  Wis.  431,  4  N.  W.  591; 
Stoel  V.  Flanders,  68  Wis.  256,  32  N.  W.  114; 
Gates  V.  Parmly  (Wis.)  C«  N.  W.  253.  This 
appears  to  be  a  harsh  doctrine  when  viewed 
apart  from  the  reason  for  it  Courts  give 
effect  to  contracts  according  to  the  intention 
of  the  parties,— do  not  make  them.  They 
cannot  substitute  a  new  contract  for  the  one 
the  parties  see  fit  to  make,  because  nonper- 
formance on  the  part  of  one  of  the  parties 
thereto  becomes  difficult,  or  the  consequen- 
ces of  such  nonperformance  onerous.  If  one 
agrees  that  full  performance  of  all  obliga- 
tions on  his  part  shall  be  requisite  to  the 
enjoyment  by  him  of  any  benefit  under  the 
contract,  he  is  presumed  to  know  the  legal 
effect  of  assuming  such  an  obligation,  to 
have  (lone  It  for  a  consideration,  and  must 
abide  the  consequences  of  it,  and  not  expect. 
by  the  aid  of  a  court  of  equity,  to  shift  the 
burden  onto  others  which  he  has  voluntarily 
agreed  to  bear  himself.  The  learned  cir- 
cuit judge  decided  that  the  condition  in  the 
deed  in  question  is  a  condition  subsequent, 
and  it  is  difficult  to  see  how  any  other  con- 
clusion can  be  arrived  at  consistent  with 
the  decision  of  this  court  in  Drew  v.  Bald- 
win, supra.     AU  the  essential  elements  to 
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be  considered  In  the  deed  here  were  present 
in  tlie  deed  tliere.  Here  the  deed  recites 
that:  "Levi  Johnson  and  Minerva,  his  wife, 
parties  of  the  first  part,  for  and  in  consid- 
eration of  the  agreements  on  the  part  of 
Sarah  M.  Bastes,  party  of  the  second  part, 
to  perform  the  conditions  of  such  deed,  here- 
inafter mentioned,  •  *  •  .have  given, 
granted,  bargained,  sold,  •  •  ♦  conveyed, 
and  confirmed,  and  by  these  presents  do 
give,  grant,  *  •  •  sell,  •  *  •  convey, 
and  confirm,  uuto  the  said  party  of  the  sec- 
ond part,  her  heirs  and  assigns,  forever, 
the  following  described  real  estate:  *  *  *" 
Then  follows  the  description  of  the  land  con- 
veyed, then  the  conditions,  closing  with  the 
words:  "Upon  the  death  of  both  said  first 
parties,  then  the  absolute  title  to  all  said 
lands.  In  fee  simple,  shall  vest  in  said  sec- 
ond party:  provided  she  has  fulfilled  and 
performed  all  of  the  conditions  of  this  deed; 
but.  In  case  said  second  party  shall  fail  to 
perform  any  of  the  conditions,  then  this 
deed  shall  be  null  and  void,  and  all  rights 
conveyed  shall  revert  to  first  parties."  Then 
follows  the  usual  habendum  clause  and  cov- 
enants. This  difl'ers  from  the  deed  in  Drew 
V.  Baldwin  only  in  that  in  the  latter  the 
conditions  follow  the  habendum  clause  and 
covenants,  while  in  the  former  they  precede; 
and  in  the  latter  there  is  no  clause  to  the 
effect  that,  on  failure  to  perform,  the  deed 
shall  be  void,  and  the  rights  conveyed  shall 
revest  in  the  grantors.  But  that  clause  aids 
in  reaching  the  conclusion  that  the  intent  of 
the  parties  was  to  pass  a  title  in  prsesentl. 
If  such  was  not  the  intent,  the  words  "all 
rights  shall  revert"  have  no  meaning.  Such 
words  clear  up  any  such  difficulty  as  the 
court  observed  existed  in  Drew  v.  Baldwin. 
Tbe  rights  conveyed  consisted  of  the  legal 
title  to  the  premises.  That  was  what  the 
language  providing  for  a  reversion  referred 
to.  Mr.  Justice  Cole,  spealclng  for  the  court 
In  Drew  v.  Baldwin,  said:  "It  will  be  ob- 
served that  it  is  declared  the  conveyance 
nhall  not  become  absolute  nntll  the  death  of 
The  grantors.  •  *  •  This  language  Implies 
that  an  estate  was  intended  to  pass  by  tbe 
conveyance.  If  this  were  not  so,  it  would 
seem  inconsistent  to  state  that  the  convey- 
ance should  not  be  absolute  until  these  con- 
ditions were  performed."  A  fortiori,  it 
would  be  inconsistent  to  say,  if  the  dee<l  here 
4lld  not  vest  a  title  in  prsesentl,  that  the  In- 
terest conveyed  shall  revert  on  nonperform- 
ance of  the  conditions.  The  question  pre- 
i^nted  is  one  of  construction.  No  particu- 
lar words  are  necessary  to  create  a  condi- 
tion. The  intention  of  the  parties  must  be 
tleterniined  from  the  language  used  by  them, 
and  from  the  subject-matter  to  which  such 
language  relates.  Such  intention  being  de- 
termined, it  governs.  But,  in  reaching  a 
conclusion,  doubts  are  rather  to  be  resolved 
in  favor  of  an  intention  to  create  a  condi- 
tion subsequent  than  precedent.  So  it  is 
said  that  if  the  acts  may  as  well  be  done 
after  as  before  the  vesting  of  the  estate,  or. 


from  the  nature  of  the  act  to  be  performed 
and  the  time  required  for  its  performance,  it 
is  evidently  the  intention  of  the  parties  that 
the  estate  shall  vest,  and  the  grantee  per- 
form the  act  after  talcing  possession,  then 
the  condition  is  subsequent.     2  Washb.  Real 
Prop,  i  446.    Some  of  the  tests  of  whether 
parties  Intend  to  create  a  condition  subse- 
quent or  not  are  whether  a  re-entry  after 
demand  of  performance  for  condition  brolien 
is  requisite  to  revest  the  title  in  the  grantor, 
and  whether  a  reversion  of  the  title  is  pro- 
vided for,  consequent  upon  nonperformance, 
without  such  re-entry.     Such  tests  clearly 
indicate  the  character  of  the  condition  in 
I   question  to  be  subsequent.     But  It  is  said, 
I  conceding  the  condition  to  be  a  condition 
I  subsequent,  the  forfeiture  occurred  prior  to 
I   the  commencement  of  this  action;   that  the 
I  action  is  not  to  enforce  a  forfeiture,  but 
I  merely  to  cancel  the  deed.    If  there  were  a 
\  rightful  entry  for  condition  broken,  so  that 
i  the  estate  revested  under  the  terms  of  the 
deed,  or  even  If  the  title  revested  under  the 
terms  of  the  deed  without  a  re-entry,   the 
I   court  is  yet  not  powerless  to  relieve  the  de- 
I  fendant  from  the  consequences  thereof.    But 
;  the' trial  court  found  that  there  was  no  re- 
fusal to  perform,   and,   in  effect,   that   the 
failure  to  perform  is  attributable  largely,  if 
not  wholly,'  to  the  conduct  of  the  grantor 
Levi  Johnson.    There  are  exceptions  to  such 
findings,  and  to  others,  but  an  examination 
of  the  record  falls  to  disclose  any  ground  to 
disturb  them;    hence  they  must   stand  as 
verities  in  the  case.     To  be  sure,  the  court 
also  finds,  as  a  conclusion  of  law,  that  the 
defendant  was  bound  to  fulfill  without  any 
request  on  the  part  of  Johnson;    but  that 
finding  was  made  with  reference  to  the  8ta< 
tOB  of  the  parties,  respecting  the  equitable 
liability  for  costs  and  interest.    The  rule  is 
that  the  entry  for  condition  broken  must  be 
after  demand  and  refusal  to  perform,  in  or- 
der to  make  such  entry  effectual  to  revest 
the  title.     That  applies  unless,  by  the  terms 
of  the  deed,  the  title  revests  for  breach  of 
condition  without  re-entry;  but  then  the  pro- 
vision in  that  regard  would  not  operate  ex- 
cept  on   demand   and   refusal   to   perform. 
1  Warv.  Vend.  p.  464;   Cory  v.  Cory,  86  Ind. 
567;  Lindsey  v.  J>indsey,  45  Ind.  5.'>2;   Brad- 
street  V.  Clark,  21  Pick.  389;  NicoU  v.  Bail- 
way  Co.,  12  N.  Y.  121. 

It  follows  from  the  foregoing  that  the 
court  rightly  concluded  that  the  real  purpose 
of  this  action  Is  to  enforce  a  forfeiture,— to 
divest  the  estate  vested  in  the  appellants.  A 
court  of  equity  never  actively  interferes  for 
such  a  purpose,  even  where  no  equitable  re- 
lief would  be  given  to  tbe  defaulting  party 
against  the  forfeiture,  but  will,  when  com- 
I>ensatIon  can  be  made  in  money,  compel  the 
complaining  party  to  take  it,  and  relieve 
against  a  forfeiture.  1  Pom.  Eq.  Jur.  H 
435,  459;  Gates  v.  Parmly  (Wis.)  66  N.  W. 
25.'{;  Henry  v.  Tupper,  29  Vt.  3.">8.  Apply- 
ing the  foregoing  rules  to  thin  case,  the  Judg- 
ment must  be  affirmed.     There  was  no  d\I- 
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Acuity  In  ascertaining  accurately  what 
amount  of  money  It  would  take  to  fully  com- 
pensate the  representatives  of  Johnson  for 
failure  to  perform  the  conditions  of  the  deed 
complained  of.  The  trial  court  mnde  such 
determination  upon  equitable  principles,  and 
provided  that  the  respondent  should  pay  the 
sum  so  determined  within  a  reasonable  time, 
fixed  by  the  court,  as  condition  of  the  title 
vesting  in  her,  absolute^  under  the  deed. 
Judgment  affirmed. 


JOHNS  et  al.  r.  NORTHWESTERN  MTJT. 

RELIEF  ASS'N. 
(Supreme  Court  of  Wisconsin.  Nor.  24,  1886.) 
Appcalablb  Ordbb. 
In  an  action  against  a  mutual  relief  aaao- 
ciation  to  enforce  an  assessment  to  pay  a  death 
loss  under  the  contract  of  insurance,  it  was  de- 
cided on  appeal  that  there  was  no  liabil!^  for 
such  death,  because  it  was  the  result  of  suicide; 
but  the  court  left  it  open  to  be  determined 
whether  a  recovery  could  be  had  for  a  percent- 
age of  the  assessments  paid  by  deceased  under 
the  contract,  and  remanded  the  case  for  fur- 
ther proceedings.  Held,  that  the  denial  by  the 
trial  court  of  plaintiffs  motion  for  permission 
to  introduce  additional  evidence  or  for  a  new 
trial,  and  ordering  judgment  to  be  entered  °  as 
therein  directed,  was  an  interlocutory  order,  and 
not  appealable. 

Appeal  from  circolt  court,  Waukesha  coun- 
ty;  Wartkam  Parks,  Judge. 

Action  by  Elizabeth  Johns  and  others 
against  the  Northwestern  Mutual  Relief 
Association  to  enforce  an  assessment  to  pay 
a  losa  suffered  by  the  death  of  a  member, 
under  the  contract  of  insurance,  in  which  a 
judgment  for  plaintllEa  was  reversed  on  ap- 
peal. From  an  order  denying  a  motion  by 
plaintiffs  for  permission  to  introduce  addi- 
tional evidence,  or  for  a  new  trial,  and  or- 
dering Judgment  to  be  entered  as  therein  di- 
rected, plaintiffs  appeaL    Dismissed. 

Ryan  &  Merton,  for  appellants.  T.  W. 
Halgbt  and  H.  W.  Chynoweth,  for  respond- 
ent 

OASSODAT,  O.  J.  This  action  in  equity 
was  commenced  September  23,  1893,  to  en- 
force an  assessment  to  pay  the  loss  suffered 
by  the  death  of  Hubert  Johns,  June  1,  1893, 
nnder  the  contract  of  insurance.  The  case 
was  here  upon  a  former  appeal,  and  we  held 
that  there  was  no  liability  for  such  death, 
for  the  reason  that  It  wias  the  result  of 
"suicide  or  self-destruction,"  but  left  it  open 
to  be  determined  whether  a  recovery  could 
be  had  for  a  percentage  of  the  assessments 
paid  by  the  deceased,  under  the  peculiar 
wording  ot  the  contract,  and  so  remanded 
the  case  for  further  proceedings  according 
to  law.  90  Wis.  332,  63  N.  W.  276.  There- 
upon the  plaintiffs  moved  the  trial  court  for 
permission  to  introduce  additional  evidence, 
or  for  a  new  trial.  From  an  order  wholly 
denying  that  motion,  bat  without  costs,  and 
ordering  Judgment  to  be  entered  as  therein 
directed,  the  plaintiffs  bring  this  appeaL 
Manifestly,  It  is  not  an  order  affecting  a  sub- 


EFtantlal  right,  determining  the  action,  and' 
preventing  a  Judgment  from  which  an  ap- 
peal might  have  been  taken,  within  th» 
meaning  of  the  statutes.  Rev.  St.  {  3069, 
as  amended  by  chapter  212,  Laws  1S95.  It 
is  a  mere  Interlocutory  order,  and  is  not  ap- 
I  pealable.  In  re  Schumaker,  90  Wis.  488,  6S 
!  N.  W.  1060;  Cook  V.  McOomb,  91  Wis.  445, 
66  N.  W.  181.  The  appeal  is  dismissed  as 
of  November  5,  1896. 


TANDY  V.  STATE. 

(Supreme  Court  of  Wisconsin.    Nov.  24,  189C.) 

CamiNAL   Law— Absbncb   or  Accused   DuHiN'a 

Tkial—Plbas— Verdict— SoFFiciBKCT 

— Appbal— Rbvi  B  w. 

1.  After  a  trial  for  embeKzlement  was  begun,. 
It  was  adjourned  to  a  certain  day,  defendant 
being  on  bail.  On  two  subsequent  days  defend- 
ant failed  to  appear,  and  two  adjournments  or 
the  trial  were  taken  in  his  absence.  On  the 
last  day  to  which  an  adjournment  was  taken, 
his  bail  was  forfeited.  Held,  that  where  he  was 
afterwards  brought  into  court  In  the  custody 
of  the  sheriff,  and  the  trial  was  had  before  an- 
other jury,  defendant  could  not  complain  of 
the  adjournments  during  his  absence. 

2.  Where  defendant  pleads  not  guilty,  and  aft- 
erwards interposes  a  special  plea  of  former 
acquittal,  the  latter  does  not  operate  as  a  with- 
drawal of  the  former,  so  as  to  leave  the  case- 
without  an  issue  on  the  special  plea  being  over- 
ruled. 

3.  An  information  in  the  first  count  char- 
ged defendant  with  embezzlement,  and  in  the 
second  with  larceny  of  the  same  sum.  At 
the  trial  the  state  elected  to  proceed  on  the 
count  for  embezzlement  only,  and  was  granted 
leave  to  amend  the  information.  A  new  count 
was  added,  charging  embezzlement  in  different 
language.  The  verdict  was  that  defendant  waa 
guilty  of  "embezzlement"  in  the  manner  and 
form  as  charged  in  the  "second"  count  of  the 
information.  Held,  that  the  verdict  was  suffi- 
ciently certain,  and  showed  that  by  the  "sec- 
ond count"  the  added  count  for  embezzlement 
was  intended. 

4.  The  allowance  of  an  amendment  of  an  in- 
formation cannot  be  reviewed  on  appeal  where 
the  record  does  not  show  that  the  action  of 
the  court  was  objected  to. 

ESrror  to  circuit  court,  Jefferson  county; 
John  R.  Bennett,  Judge. 

The  plahitiff  in  error,   Douglas   H.   Tandy, 
was  convicted,  in  the  circuit  court  for  Jeffer- 
son county,  of  embezzlement,  February  15, 
1896,  and  brought  this  writ  of  error.     The 
Information   was   in  two  counts,   the   first 
charging  the  defendant  with  embezzlement 
and  fraudulent  conversion  to  his  own  use- 
I  of  certain  moneys  to  the  amount  of  91,952. 
i  the  property  of  one  Mary  L.  Smith;  and  the' 
second  count  was  for  the  larceny  of  certain 
I  moneys,   to  the  same   amount,    the  property 
j  of  the  same  person.     The   defendant  pleaded 
not  guilty.     After  his  trial  had  been  commen- 
,  ced,  September  26,  1895,  and  one  witness  had 
'  testified,  by  consent  of  the  parties  the  triat 
was  adjourned  until  the  28th  of  the  next 
month,  the  defendant  being  present,  and  con- 
senting thereto,  and  being  at  large  on  ball. 
The  minutes  of  the  court  for  October  25tb 
state  that:    "On  motion  of  defendant's  at- 
torney, and  consent  of  the  district  attorney. 
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case  to  stand  over  until  November  2(1  next, 
at  nine  o'clock  a.  m."  And  on  that  day  It 
appears  that  the  case,  on  like  motion  and 
consent,  was  held  open  until  November  5tb, 
at  the  same  hour.  It  appears  from  the  rec- 
ord that  on  the  last-named  day  tbe  defend- 
ant failed  to  appear,  and  bis  ball  was  for- 
feited; that  afterwards,  on  the  7th  of  Peb- 
mary,  189A,  he  appeared  in  court,  in  the  cus- 
tody of  tbe  sheritr,  and  informed  the  court 
tliat  be  was  ready  for  trial,  and  on  the  8th 
of  February  he  was  arraigned  on  tbe  Infor- 
mation, and  pleaded  not  guilty,  and  subse- 
quently pleaded  a  special  plea  of  former  acquit- 
tal, which  was  overmled,  whereupon  a  new  jury 
was  Impaneled  and  swom.and  his  trial  was  com- 
menced anew.  At  this  trial  the  district  attorney 
elected  to  proceed  on  the  count  for  embezzlement 
only,  and  not  for  larceny,  and  moved  for  leave 
to  amend  the  information,  which  was  granted, 
and  a  new  count  was  added,  charging  that, 
without  the  consent  of  the  said  Mary  L. 
rjmltb.  the  defendant  "unlawfully,  wrongful- 
ly, and  feloniously  did  take,  carry  away,  and 
9>ecrete,  with  intent  the  same  to  convert  to 
his  own  use,  certain  moneys  to  tbe  amount 
of  $1,952."  her  property,  etc.  The  record 
does  not  show  that  the  former  plea  of  not 
guilty  liad  been  withdrawn  before  the  spe- 
cial plea  was  interposed,  nor  that  the  de- 
fendant was  again  arraigned,  or  pleaded  to 
the  information  after  the  amendment,  by 
adding:  the  last-named  count.  The  verdict 
of  the  Jury  was  that  the  defendant  Is  "guilty 
of  embezzlement  in  the  manner  and  form  as 
charged  In  the  second  count  of  tbe  Informa- 
tion." There  Is  no  bill  of  exceptions.  It 
was  assigned  as  error:  (1)  The  court  erred 
in  adjourning  the  case,  as  it  did,  twice,  in 
the  absence  of  tbe  defendant;  (2)  it  did  not 
i^ipear  that  there  was  any  Issue  In  the  case, 
the  defendant  not  having  been  required  to 
plead  after  the  overruling  of  the  plea  of  for- 
mer acquittal;  (3)  the  verdict  is  fatally  un- 
certain; (4)  It  was  error  to  allow  the  Infor- 
mation to  b«  amended  dy  adding  a  new  count 
tliereto.    Affirmed. 

Spencer  Haven,  for  plaintiff  in  error.     J. 
L.  Erdall,  Asst  Atty.  Gen.,  for  the  State. 

PLNNEY.  J.  (after  stating  the  facts).  1. 
Tbe  two  adjournments  of  the  trial  which 
were  bad  in  the  absence  of  the  defendant 
were  at  the  request  of  his  counsel,  and  evi- 
dently for  tbe  reason  that  the  defendant 
did  not  chooae  to  appear.  After  the  5tb  of 
November,  18B5,  to  which  time  the  Ust  of 
such  adjournments  was  had,  proceedings  on 
tlte  trial  thus  commenced  were  wholly  aban- 
<ioned,  because  the  defendant  did  not  appear. 
These  adjournments  were  not  part  of  the 
proceedings  that  led  to  his  conviction,  as 
the  trial  upon  which  he  was  found  guilty 
was  commenced  anew  ftom  the  beginning, 
b^ore  a  new  Jury,  after  tbe  defendant's  bail 
liad  been  forfeited,  and  he  had  been  brought 
Into  court  in  the  custody  of  the  sheriff. 
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Having  prevented  the  completion  of  the  trial 
first  commenced  by  his  own  failure  to  ap- 
pear at  the  time  to  which  it  was  properly 
adjourned,  he  cannot  now  say  that  he  was 
deprived  of  his  constitutional  right  to  lie 
present  when  the  two  succeeding  adjourn- 
ments occurred,  which  could  have  In  no  way 
affected  or  Influenced  the  result  of  which  he 
complains..  The  state  certainly  bad  a  right 
to  put  him  on  trial  de  novo;  and  if  there 
was  legal  impropriety  or  error  In  these  ad- 
journments, it  is  entirely  clear  that  they  have 
had  no  legal  Influence  on,  or  connection  with, 
the  trial  upon  which  he  was  convicted. 

2.  It  is  contended  that  tbe  pleading  of  the 
special  plea  of  former  acquittal  operated  as 
a  withdrawal  of  the  plea  .of  not  guilty,  and 
that  when  the  special  plea  was  overruled 
there  was  then  no  Issue  in  the  case,  and  that 
it  was  error  to  proceed  with  the  trial  with- 
out requiring  the  defendant  to  plead  de  novo. 
This  contention  is  founded  upon  a  misappre- 
hension. The  plea  of  not  guilty  was  a  gen- 
eral plea  In  bar;  the  plea  of  a  former  ac- 
quittal was  a  special  plea  In  bar  of  mat- 
ter wholly  Independent  of  the  former  gen- 
eral plea,  and  when  It  was  interposed  did 
not  properly  or  legally  displace  it  When  It 
was  overruled,  the  general  plea  in  bar  re- 
mained, and  the  issue  formed  by  It  remained 
for  trial. 

3.  The  contention  that  the  verdict  was 
fatally  uncertain  cannot  be  sustained.  Dur- 
ing the  trial  the  district  attorney  elected  to 
proceed  against  the  defendant  on  the  count 
for  eml)ezzlement  only,  and  not  upon  the 
count  for  larceny.  This  operated  as  an 
abandonment  and  elimination  of  the  count 
for  larceny  from  the  case,  for  the  purposes 
of  that  trial  at  least  The  second  count  was 
then  added  by  way  of  amendment,  and  ro.-i  i 
ly  became  the  second  count  In  tbe  case,  and 
the  defendant  was  found  "guilty  of  embez- 
zlement in  the  manner  and  form  as  charged 
in  the  second  coimt  of  the  Information." 
Tbe  verdict  was  suificlently  certain.  It  was 
clear  that  by  the  second  count  In  the  indict- 
ment the  added  count  for  embezzlement  was 
intended,  and  it  would  be  an  unreasonable 
and  wholly  unauthorized  inference  to  hold 
that  the  Jury  intended  to  convict  the  defend- 
ant of  embezzlement  on  a  count  for  larceny 
that  had  been  abandoned  at  the  trial.  We 
do  not  think  there  is  any  reason  for  suppos- 
ing that  there  was  any  misapprehension  on 
the  part  of  the  Jury  of  the  nature  of  the 
charge  for  which  the  defendant  was  being 
tried,  and  of  which  they  In  fact  convicted 
him.  Tbe  verdict  must  have  a  reasonable 
construction,  and  It  would  be,  as  it  seems 
to  us,  trifling  with  Justice  to  give  It  a  strained 
and  unreasonable  one  In  order  to  arrive  at 
the  conclusion  that  it  was  In  the  least  de- 
gree uncei'taln. 

4.  As  to  the  question  arising  out  of  the 
amendment  of  the  information  during  tbe 
trial,  there  Is  nothing  to  show  that  tbe  evi- 
dence tending  to  eatabllsh  it,  or  tbe  amend- 
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luent  Itself,  was  objected  to.  There  Is  no 
bill  of  exceptions,  and  no  exception  to  the 
ruling  allowing  the  amendment,  and,  there- 
fore, whether  the  information  was  properly 
amendable  or  not  Is  not  presented  by  the 
record,  and  there  can  be  no  reversal  upon 
this  alleged  ground  of  error.  None  of  the 
assignments  of  error  can  be  maintained. 
The  Judgment  of  the  circuit  court  Is  affirmed. 


KEYSTONE   LUMBER  CO.   v.  TOWN  OF 
BAYFIELJ)  et  al. 

(Supreme  Court  of  Wiaeonain.    Nov.  24,  1896.) 

Taxation   fob  8uii.)oi,   Pukposbs  —  Extent    op 

UlSTHlOT— IsrKKEST  OS  Raii^koad  Bokds 

— Validitt  op  Taxes. 

1.  Under  Sanb.  &  B.  Ann.  St.  S  412,  provid- 
ing that  every  school  district  shall  be  of  con- 
tiguous territory,  aud  shall  not  embrace  more 
tlinn  36  square  miles  of  land,  lands  situated  10 
miles  from  a  village  cauiiot  be  included  in  the 
school  district  of  such  vihage,  so  as  to  be  sub- 
ject to  taxation  therein. 

2.  Under  Const  art.  11,  S  3,  declaring  that  any 
county  incurring  indebtedness  shall  provide  for 
the  collection  of  an  annual  tax  to  i>ay  the  inter- 
est thereon;  and  Rev.  St.  i  943,  providing  that 
no  bonds  shall  be  issued  until  an  ordinance  or 
resolution  has  been  passed  directing  the  levy 
of  a  tax  sufKcient  to  pay  the  interest,  etc.,  and 
thnt  such  tax  shall  be  after  the  issue  of  the 
bonds  irrepealable:  and  section  948,  providing, 
when  bonds  are  issued  in  aid  of  any  railroad, 
they  shall  not  be  delivered,  or,  if  delivered,  shall 
not  be  valid  until  the  road  is  completed  and  in 
operation, — a  tax  levied  to  pay  the  interest  on 
lionds  deposited  in  escrow,  to  be  delivered  in 
aid  of  a  railroad  at  its  :omi)letion,  liut  which 
has  not  yet  been  completed,  is  invalid. 

Appeal  from  circuit  court,  Bayfield  coun- 
ty;   John  K.  Parish,  Judge. 

Bill  by  the  Keystone  Lumber  Company  to 
restrain  the  collection  of  certain  taxes  lev- 
ied by  the  town  of  Bayfield.  From  a  Judg- 
ment for  defendant,  the  plaintiff  appeals. 
Modified. 

This  is  an  action  in  equity  to  restrain  the 
collection  of  a  portion  of  the  taxes  for  the 
year  1895  upon  a  large  quantity  of  pine 
lands  owned  by  plaintiff  in  the  town  of  Bay- 
field, Bayfield  county,  and  to  have  the  same 
set  aside  and  canceled.  It  appears  that 
there  was  carried  out  upon  the  tax  roll  of 
said  town  for  that  year  the  gross  sum  of 
$63,623.  Of  this  amount  three  items  are  in 
dispute  upon  this  appeal,  viz.:  $4,150,  being 
a  part  of  the  town  tax  for  current  expenses; 
$9,217,  being  a  school  district  tax;  and  $5,- 
379.93,  being  the  town's  share  of  a  railroad 
tax  of  $24,000  levied  by  the  county  of  Bay- 
field. The  circuit  court  found  all  of  the 
taxes  valid,  and  dismissed  the  complaint, 
and  the  plaintiff  appealed. 

Tomkins  &  Merrill,  for  appellant.  W.  W. 
Downs  and  Greene,  Vroman  &  Fairchlld,  for 
respondents. 

WIXSLOW,  J.  (after  stating  the  facts). 
The  items  of  taxes  which  are  alleged  to  be 


illegal  will  be  taken  up  in  their  order  as 
indicated  in  the  statement 

1.  As  to  the  item  of  $4,150,  being  a  part  of 
the  town  tax:  The  piaintiflTs  contention  is 
that  there  was  but  $12,000  levied  at  th& 
town  meeting  for  general  town  purposes^ 
whereas  the  sum  of  $16,150  was  carried  out 
upon  the  tax  roll.  While  the  records  of  the 
town  are  somewhat  confused  and  meager,^ 
we  think  they  fairly  show  that  the  sum  of 
$16,150  was  duly  levied.  We  content  our- 
selves by  stating  the  conclusion  on  this 
point.  A  review  of  the  evidence  would 
serve  no  useful  purpose. 

2.  As  to  the  school  district  tax:  It  appears 
that  the  town  of  Bayfield  contains  more 
than  eight  townships  of  land;  that  there  is 
but  one  school  district  In  the  town;  that  it 
has  not  adopted  the  township  system  of 
schools  (under  section  516  et  seq..  Rev.  St.); 
that  the  schoolhouses  are  situated  in  the  un- 
incorporated village  of  Bayfield,  from  whicli 
village  the  nearest  lands  of  the  plaintiff  are- 
10  miles  distant,  and  could  not  in  any  sense 
be  held  to  be  contiguous  to  the  village.  The 
school  district  tax,  however,  was  spread  over 
the  whole  eight  townships  of  land.  The 
statute  provides  that  "every  school  district 
shall  be  of  contiguous  territory  and  sha'lt 
not  embrace  more  than  thirty-six  square 
miles  of  land."  Sanb.  &  B.  Ann  St.  §  412. 
Plainly,  the  school  district  must  embrace  the 
village  of  Bayfield,  where  the  schoolbouseR 
and  the  population  are;  and  there  is  no  way 
by  which  36  square  miles  of  contiguous  ter- 
ritory could  be  laid  out  which  would  em- 
brace both  the  village  and  plaintlfTs  lamls. 
It  is  certain,  therefore,  that  the  plaintiff's 
lands  cannot  be  within  the  school  district, 
and,  consequently,  cannot  be  stibject  to  the 
school  district  tax.  The  tax  is  attempted  to  l>e 
sustained,  however,  as  a  free  high  school  tax. 
It  appears  thnt  a  free  high  school  was  at- 
tempted to  be  established  in  the  district  at 
the  district  meeting  held  July  5,  1887,  and 
that  such  school  wa's  put  in  operation  in 
September,  18.S7,  and  has  been  since  main- 
tained. Whether  such  free  high  school  was 
established  In  the  manner  provided  by  law 
(Sanb.  &  B.  Ann.  St.  i  4!m)  may  be  doubtful: 
but,  however  this  may  be,  it  is  certain  Hunt 
the  tax  in  question  was  not  levied  as  a  high 
school  tax,  but  as  a  district  school  tax,  for 
district  school  purposes,  at  a  district  meet- 
ing. It  must  be  sustained,  If  sustained  at 
all,  as  a  district  school  tax,  and,  as  the  dis- 
trict could  not  embrace  the  plaintifTs  laud.<$. 
the  tax  manifestly  falls. 

3.  As  to  the  railroad  tax:  The  facts  as  to 
this  item  are  fairly  «nd  succinctly  stated  by 
the  respondents  as  follows:  "September  17, 
1805,  the  county  duly  accepted  the  proposi- 
tion of  the  Washburn,  Bayfield  &  Iron  River 
Railway  Company  for  aid,  by  the  l8.sue  of 
$240,000  of  bonds  of  the  county  for  subscrip- 
tion to  a  like  amount  of  the  company's  stock. 
By  the  proposition  .  the  bonds  were  to  be 
dated  October  1,  1805;    fell  due  in  20  yenr.«t 
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from  such  date;  drew  interest  at  5  per  cent, 
payable  semiannually;  were  to  be  placed  In 
escrow,  and  delivered  in  Installments,  as  tlie 
road  was  built  from  point  to  point  through 
the  county.  November  12,  1895,  the  coun- 
ty board,  by  ordinance  reciting  the  due 
adoption  of  the  proposition  by  election,  di- 
rected the  subscription;  the  execution,  as 
soon  thereafter  as  possible,  of  the  tMnds; 
the  execution  forthwith,  after  the  execution 
of  the  bonds,  ot  an  escrow  agreement  for 
placing  the  stock  and  bonds  in  the  hands 
of  a  trustee,  for  delivery  as  the  road  was 
built  from  point  to  point;  the  deposit,  on  the 
execution  of  such  agreement,  of  the  stock 
and  bonds  with  the  trustee.  The  ordinance 
also  provided  'that,  from  and  after  this  date, 
there  shall  annually  be  levied  in  said  county 
a  tax.  In  addition  to  all  other  taxes,  suffi- 
cient to  pay,  when  due,  the  interest  annual- 
ly to  grow  due  on  such  bonds,  and  also  to 
pay  and  discharge  the  principal  thereof  by 
the  time  the  same  shall  be  due.  *  *  * 
Said  tax  shall  be  a  tax  oi  $12,000  each  year 
for  said  interest  and  $12,000  each  year  to  be 
put  into  a  sinking  fund,  •  •  •  until  such 
sinking  fund  shall  equal  the  full  amount  of 
the  principal  of  such  bonds,  for  their  redemp- 
tion.' The  proposition  declared  that  all  in- 
terest that  should  accrue  on  the  bonds  up  to 
the  time  ot  their  delivery  under  it  should  be 
canceled.  The  ordinance  provided  that  so 
much  of  the  Interest  tax  as  should  not  be 
needed  for  interest  in  each  year  should  fall 
into  the  sinking  fund,  'which  sinking  fund 
!«hall  be  established  and  Invested  in  substan- 
tial compliance  with  the  provisions  of  sec- 
tions 0o8  and  959,  Rev.  St.'  After  the  ordi- 
nance, on  the  same  day,  the  directed  sub- 
scription was  made.  November  13,  1805, 
the  board  levied  the  directed  tax  of  $24,000 
for  the  year  1895.  By  the  proposition,  the 
comp.any  had  until  December  1,  1S98,  to  earn 
the  bonds.  When  the  tax  was  levied  no 
bonds  or  Interest  had  been  earned  by  the 
completion  of  any  part  of  the  road,  nor  bad 
any  l>een  earned  up  to  the  trial  in  March, 
1S96;  but  the  road  bad  been  located,  and  the 
riKht  of  way  obtained.  The  bonds  were  not 
perfected  until  January  12,  1890,  when,  with 
the  stock,  they  were  delivered  to  the  trus- 
tee." The  portion  of  this  tax,  which  was 
apportioned  to  the  defendant  town,  and 
placed  upon  its  Ux  roll,  was  $5..379.93.  This 
tax  is  challenged,  on  the  ground  that  no  part 
of  the  road  had  been  built,  and  not  a  dollar 
of  the  bonds  earned.  We  think  the  objec- 
tion Is  well  taken.  The  constitution  of  the 
xtate  (section  3,  art.  11)  provides  that  "any 
county  •  •  ♦  Incurring  any  Indebtedness 
•  •  •  shall  before  or  at  the  time  of  doing 
so.  provide  for  the  collection  of  a  direct  an- 
nual tax  sufficient  to  pay  the  Interest  on 
Mnch  debt  as  It  fails  due,  and  also  to  pay 
and  discharge  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting 
the  same."  Section  943,  Rev.  St.,  provides 
that  no  bonds  shall  be  issued  by  a  county 


"until  an  ordinance  or  resolution  shall  have 
been  lawfully  passed  directing  that  there 
shall  be  annually  levied  a  tax,  In  addition  to 
all  other  taxes,  sufflcent  to  pay  when  due  the 
Interest  annually  to  grow  due  on  such  bonds, 
and  also  to  pay  and  discharge  the  principal 
thereof  by  the  time  the  same  shall  be  due; 
and  every  such  tax  shall  be,  after  the  issue 
of  such  bonds,  Irrepealable  and  shall  be 
annually  levied  and  collected  on  all  the  tax- 
able property  of  such  municipality;  and  the 
money  raised  thereby  shall  be  kept  as  a  sep- 
arate fund  irrevocably  pledged  to  such  .pur- 
pose and  sbaU  not  be  employed  in  any  oth- 
er." Section  948,  Rev.  St.,  after  authorizing 
subscriptions  to  railroad  stock  by  a  munic- 
ipality, the  preparation  of  bonds,  and  the 
deposit  of  the  same  in  escrow  if  so  agreed, 
further  provides  that  "no  such  bonds  shall 
be  delivered,  or  be  valid  if  delivered,  until 
the  road,  to  aid  in  the  construction  of  which 
such  bonds  were  voted,  shall  have  been 
completed  and  in  operation  by  the  passage 
of  cars  continuously  from  one  terminus  to 
such  points  as  such  company  shall  have 
agreed  to  construct  the  same  in  considera- 
tion ther  of." 

It  is  argued  that  these  constitutional  and 
legal  provisions  authorize  and  require  the 
levy  of  the  tax  in  question.  The  position 
taken  is  that  the  county  must  levy  the  tax 
of  $24,000  each  year,  whether  a  mile  of  rail- 
road is  ever  built  or  not;  that,  even  though 
the  railroad  should  not  be  built  at  all,  the 
county  must,  during  the  three  years  wlilcb 
the  company  has  to  complete  its  road,  levy, 
collect,  and  accumulate  $72,000,  which,  the 
statute  says,  "shall  be  kept  as  a  separate 
fund.  Irrevocably  pledged"  to  the  payment 
of  bonds  which  can  never  become  a  debt. 
Tttis  seems  to  us  an  erroneous  construction 
of  the  provisions  In  question.  To  our  minds, 
the  object  alme<l  at  was  to  provide  that  no 
obligation  or  debt  should  be  Incurred  with- 
out simultaneous  provkslon  being  made  for 
taxation  to  discharge  It  within  20  years.  It 
seems  equally  plain  that  It  was  not  the  ob- 
ject to  require  or  authorize  taxation  and  ac- 
cumulation of  funds,  "irrevocably  pledged" 
to  the  payment  of  bonds  held  In  escrow,  and 
which  may  or  may  not  become  binding  obli- 
gations at  some  future  time.  This  is  not  nn 
ordinary  subscription  to  the  stock  of  a  cor- 
poration, which  would  at  once  create  an 
obligation  to  take  and  pay  for  it.  It  is.  in 
effect,  an  agreement  that  the  county  shall 
deliver  its  bond.i«  to  the  company  In  exchange 
for  stock,  provided  the  company  will,  within 
a  certain  time,  build  its  road.  The  agree- 
ment plainly  contemplates  that.  In  the  event 
of  the  failure  to  build  the  road,  the  bonds 
are  to  return  to  the  county,  and  the  stock  to 
the  railroad  company.  Suppose  this  event 
to  take  place;  could  it  be  naid  that  there  had 
ever  been  a  debt  or  obligation  within  the 
meaning  of  that  part  of  the  statute  requir- 
ing taxation  to  discharge  It?  And,  If  taxa-' 
tion  has  been  imposed  and  moneys  accumu- 
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lated,  what  shall  be  done  with  suith  moneys, 
which,  the  law  says,  are  to  be  "Irrevocably 
pledged"  to  the  payment  of  the  proposed 
bonds?  The  statute  must  hare  a  reasona- 
l>le  construction,  and  it  seems  to  us  that  a 
construction  requiring  the  accumulation  of 
sucli  sums  of  money  by  taxation  to  meet  a 
mere  contingency  is  entirely  unreasonable. 
This  is  not  the  case  of  raising  money  in  ad- 
vance to  build  a  courthouse,  or  construct 
public  worlcB,  or  provide  for  ordinary  and 
necessary  public  uses.  In  all  these  cases 
the  .corporation  determines  In  advance  to 
incur  the  liability,  and,  if  a  contractor  fall 
to  perform  his  contract,  it  Is  reasonably  cerr 
tain  that  the  corpoi-ation  will  employ  other 
contractors  or  agents,  and  carry  out  the 
work.  Here  the  liability  or  obligation  in 
view,  and  for  which  taxes  are  to  be  raised, 
is  the  liability  which  will  arise  in  futuro 
upon  the  bond  when  It  is  delivered.  The 
fund  to  be  raised  is  to  discharge  the  bonds, 
not  to  pay  for  stock  In  the  railroad  company. 
If  a  bond  is  never  earned,  not  a  dollar  will 
ever  be  due  for  stock.  It  is  only  after  issue 
of  the  bonds  (which.  In  this  connection, 
clearly  means  their  delivery  to  the  railroad 
company)  that  the  statute  declares  that  the 
tax  shall  be  irrepealable,  and  shall  be  an- 
nually levied  and  collected.  The  statute  fur- 
ther says  that  no  such  bond  shall  be  deliv- 
ered, or  shall  be  valid  If  delivered,  until  th» 
railroad  Is  complete.  The  bond  Is  not  an 
obligation  until  the  road  is  built  according 
to  the  contract.  We  are  entirely  satisfied 
that  the  statute  does  not  authorize  or  re- 
quire taxation  to  meet  what  might  be  called 
a  mere  possibility  of  a  debt  at  some  time  in 
the  future. 

It  follows,  from  these  views,  that  the  dis- 
trict school  tax  and  the  railroad  tax  upon  fne 
plaintitTs  lands  were  Invalid,  and  should 
have  been  set  aside,  and  that  the  town  tax 
was  valid.  Judgment  reversed,  and  action 
remanded,  with  directions  to  enter  Judgment 
In  accordance  with  the  opinion. 


BLEII.ER  V.  MOORE  et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  24,  189(5.) 

FRAtrnoLKNT  C  isvkt*N(;es— Site  to  Ckeditor — 

Okasteb's   Kvowlidob    or    Praudi-i-est 

ISTBST— CllNTKADIOTORTlSSTHUmoNB. 

1.  The  fact  that  a  creditor  accepts  a  convey- 
ance from  a  failing  debtor,  knowing  that  the 
debtor  is  giviug  him  a  preference  for  the  pur- 
l>ose  of  avokiiug  payment  of  other  creditors,  and 
that  the  latter  will  thereby  fail  to  realize  their 
rlaims,  does  not  invalidate  the  instrument  if  it 
>'p  tnken  i"  cood  faith  to  Rponre  an  honpst  debt. 
David  V.  Birchard,  10  N.  W.  557,  53  Wis.  492, 
overruled. 

2.  The  giving  of  contradictory  instmctions  on 
a  vital  issae  is  cause  for  reversal. 

Appeal  from  circuit  court,  Green  county; 
.lohn  R.  Bennett,  Judge. 

Action  by  John  Bleller  against  Peter  T. 
Moore  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 


This  is  an  action  of  replevin.  The  plain- 
tiff's son,  William  J.  Bleller,  was  indebted  to 
the  plnintitr  in  a  considerable  sum,  and,  be- 
coming embarrassed,  conveyed  his  real  es- 
tate and  personal  property  to  his  father  in 
payment  of  his  debt.  The  defendants,  who 
were  the  sheriff  anJ  his  deputy,  levied  an 
execution  against  William  on  the  personal 
property  so  transferred  to  the  plaintiff.  The 
plaintiff  replevied.  The  defendants  seek  to 
Justify  under  the  execution.  The  issue  was 
whether  the  sale  of  this  property  to  the 
plaintiff  was  fraudulent  as  against  creditors 
of  William.  There  was  verdict  and  Judg- 
ment for  the  defendants,  from  which  the 
plaintiff  appeals. 

J.  M.  Becker,  for  appellant  John  Lucb- 
slnger  and  J.  D.  Dunwlddie  (B.  F.  Dunwid- 
die,  of  counsel),  for  respondents. 

NEWMAN,  J.  (after  stating  the  facts). 
The  decisive  question  is  whether  there  was 
reversible  error  In  the  charge  of  the  trial 
court.  The  appellant  complains  that  the 
trial  court.  In  substance,  instructed  the  Jury 
"that  a  sale  inaue  by  a  vendor  with  Intent  to 
hinder,  delay,  and  defraud  his  creditors  Is 
void,  if  the  vendee  has  knowledge  of  facts 
and  circumstances  such  as  should  put  a  pru- 
dent man  upon  inquiry,  by  which  he  might 
find  out  the  fraudulent  purpose."  This  is 
alleged  to  be  error.  But  this  really  states 
the  rule  applicable  to  a  sale  made  by  an  In- 
solvent debtor  to  a  stranger  with  substantial 
accuracy.  The  stranger  is  bonnd  at  least 
to  refrain  from  knowingly  obstructing  the 
rights  of  creditors.  But  the  case  is  different 
where  a  creditor  In  good  faith  takes  the 
property  of  his  debtor  In  payment  of  his 
honest  debt.  He  Is  no  mere  volunteer  or 
stranger.  He  Is  restricted  merely  to  honesty. 
He  may  not  purposely  obstruct  other  cred- 
itors of  his  debtor,  even  to  come  by  his  own. 
But  It  Is  no  fraud  upon  the  other  creditors, 
although  he  may  know  or  believe  that  the 
debtor  is  giving  his  debt  a  preference  for  the 
purpose  of  avoiding  the  payment  of  other 
debts,  and  that  other  creditors  will  thereby 
fall  to  realize  their  claims,  provided,  always, 
the  purpose  of  the  vendee  Is  bona  fide  the 
realization  of  his  debt,  and  he  does  not  par- 
ticipate in  tlie  fraudulent  purpose  of  his 
debtor;  for,  in  order  to  avoid  such  a  sale, 
both  parties  must  participate  in  the  fraud- 
ulent design.  Gage  v.  Ghesebro,  49  Wis. 
48«,  5  N.  W.  881;  Plow  Co.  v.  Hanthom,  71 
Wis.  529,  37  N.  W.  825;  Erdall  v.  Atwood, 
79  Wis.  1,  47  N.  W.  1124;  Bannister  v. 
Phelps,  81  Wis.  256,  61  N.  W.  417;  Barr  v. 
Church,  82  Wis.  382,  52  N.  W.  591.  David 
T.  Birchard,  53  Wis.  492,  10  N.  W.  537, 
which  decides  that:  "Where  a  mortgage  is 
given  to  secure  an  honest  debt,  but  with  the 
Intent  to  hinder,  delay,  or  in  any  way  put 
off  the  creditors  of  the  mortgagor,  H  is 
void  If  the  mortgagee  had  knowledge  of 
such  Intent;  and  this  knowledge  need  not  be 
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actual,  but  may  be  Inferred  from  the  knowl- 
edge of  the  mortgagee  of  facts  and  circum- 
stances sufiicient  to  raise  such  suspicions  as 
should  put  iilm  on  inquiry,"— is  entirely  out 
of  harmony  with  the  decisions  of  this  court, 
both  before  and  since,  and  is  not  to  be  fol- 
lowed as  an  authority  upon  this  question. 
Mere  knowledge  of  the  corrupt  sentiment  in 
the  mind  of  his  debtor,  not  shared  by  him, 
does  not  deprive  the  honest  creditor  of  the 
right  to  accept  the  proffered  payment  or  se- 
curity of  his  Just  claim.  It  is  to  be  inquired 
whether  the  charge  was  really  obnoxious  to 
this  criticism.  Bearing  upon  this  point,  the 
Judge  charged  the  Jury  as  follows:  "Was 
the  chattel  portgage  of  March  14, 1883,  made 
by  William  J.  to  his  father,  the  plaintiff, 
madfe  with  an  intent  to  hinder,  delay,  or 
defraud  the  creditors  of  WilUam  J.?  If  it 
was,  and  you  so  believe  and  find  from  the 
evidence,  then  that  chattel  mortgage  was 
void  as  to  William  J.'s  creditors  exfstiug  at 
the  time  it  was  made.  And  these  Judgment 
creditors  had  their  debt,  and  those  debts 
were  existing  at  that  time.  Was  the  bin  of 
sale  of  AprU  20,  1803,  made  by  William  J. 
and  his  wife  to  the  plaintiff,  made  with  the 
intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  WUliam  J.?  If  it  was,  and  you  so 
believe  and  find  from  the  evidence,  then 
that  bill  of  sale  is  void  as  to  the  creditors  of 
William  J.  existing  at  the  time  it  was  made. 
If  you  believe  and  find  from  the  evidence 
that  the  conveyance  of  the  310  acres  of  land 
owned  by  William  J.,  and  made  by  William 
J.  and  wife  to  his  father,  was  made  with 
the  intent  to  hinder,  delay,  or  defraud  cred- 
itors, then  it  is  void  as  to  the  creditors  of 
William  J.  existing  at  the  time  it  was  made. 
But  a  man  in  debt,  or  a  man  deeply  involved 
in  debt,  may  sell  property,  and  the  sale  will 
be  valid,  if  he  acts  in  good  faith.  And  a 
man  owing  more  debts  than  he  is  able  to 
pay  in  full  may  pay  some  debts,  or  secure 
their  payment,  even  although  this  muy  have 
the  effect  of  preventing  others  from  getting 
their  pay,  provided  such  debtor  and  his 
creditor  act  In  good  faith.  Any  creditor  has 
the  same  rights  to  have  his  debtor  pay  him 
that  another  has,  and  he  has  the  same  right 
to  obtain  security  of  his  demand  from  his 
debtor  that  any  other  creditor  has,  and  the 
law  will  uptiold  him  in  obtaining  such  pay- 
ment or  security  for  bis  debts,  provided  In 
so  doing  he  acts  honestly.  And,  even  if  his 
debtor  intends  to  hinder,  delay,  or  defraud 
some  creditor  in  paying  or  secui-ing  one  or 
more  of  bis  other  creditors,  that  will  not 
render  the  payment  or  security  of  the  latter 
invalid  unless  they  or  he  were  privy  to  or 
participated  in  the  fraud  of  such  debtor. 
"  •  *  In  actions  of  this  character,  where 
it  is  claimed  that  a  transfer  and  conveyance 
of  real  or  personal  property  has  been  made 
to  hinder,  delay,  or  defraud  creditors,  there 
are  two  persons,  namely,  the  vendor  and  the 
vendee,  whose  fraudulent  intent  might  affect 
the  sale  and  transfer.     If  a  vendor  Is  shown 


to  have  had  an  intent  to  hinder,  delay,  or 
defraud  creditors,  such  intent  would  not  af- 
fect the  title  of  the  vendee,  provided  he 
acted  in  good  faith,  and  without  previous 
notice  of  the  fraudulent  intent  of  his  grantor 
or  vendor."  And  near  the  close  of  the 
cliarge  this  took  place:  Defendants'  counsel 
said:  "There  is  one  thing  I  would  like  to 
call  attention  to.  Our  supreme  court  have 
recently  held  that  when  a  sale  is  made  with 
intent  to  defraud  the  creditors  on  part  of 
the  vendor,  it  is  void,  although  the  vendee 
did  not  have  actual  knowledge  or  notice  of 
such  intent,  if  be  had  knowledge  of  facts 
and  circumstances."  Thereupon  the  Judge 
remarked:  "Oh,  there  is  no  doubt  about 
that.  If  a  party  had  a  knowledge  of  facts 
and  circumstances  which  will  put  a  prudent 
man  on  Inquiry,  so  that  he  can  find  out  the 
fraud  intended,  it  has  the  same  effect  as 
actual  knowledge.  Of  course,  I  should  have 
given  that  charge  if  I  had  been  requested  to, 
and  do  give  it  now."  It  seems  almost  cer- 
tain that  the  jury  must  have  gone  to  the 
Jury  room  with  the  Impression  from  this 
charge  that,  if  the  plaintiff  had  any  knowl- 
edge, or  even  well-founded  suspicion,  that 
his  debtor  intended  by  the  transfer  to  him 
of  bis  property  to  hinder  or  delay  some  of 
his  other  creditors,  that  alone  would  be  fatal 
to  the  plaintiff's  title;  for,  though  the  rule 
had  been  once  stated  with  substantial  ac- 
curacy negatively,  it  was  in  a  connection 
and  in  a  manner  not  to  attract  particular  at- 
tention to  this  point  What  transpired  at  the 
close  of  the  charge,  connected  with  the  re- 
quest of  counsel,  was  of  a  more  striking 
character,  more  likely  to  Impress  the  jury, 
and,  being  the  last,  to  be  freshest  in  their 
minds  in  the  Jury  room.  It  is  a  question  of 
some  niceness,  and  in  a  proper  case  should 
be  explained  with  suitable  care  and  clear- 
ness, so  that  It  may  be  fully  understood  by 
tlie  jury.  This  charge  was  well  calculated 
to  mislead  the  Jury.  Contradictory  instruc- 
tions must  be  always  confusing  to  the  Jury; 
it  is  injudicial  error.  The  Judgment  of  tne 
circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


KEYSTONE  LUMBER  CO.  v.  KOLJIAN. 

(Supreme  Court  of  Wisconsin.    Nov.  24,  189(5.) 

License  to  Cot  Timbsk—Assionhint— Replevin 
—Title  to  Suppokt — Damaoes. 

1.  An  instrument  executed  by  a  railroad  com- 
pany by  its  attorney  in  fact,  conveying  to  the 
fO'antee  and  his  assigns  the  riglit  to  cut  and  re- 
move, for  his  own  use,  ditriuK  a  period  of  2() 
years,  all  the  pine  timber  on  certain  land,  for  a 
full  consideration,  the  receipt  of  which  was  ac- 
knowledged,—being  sealed  with  a  scroll,  but  not 
signed  by  the  president  of  the  company,  nor 
countersigned  by  its  secretary, — is  a  mere  license 
to  cut  the  timber,  and  vests  no  title  thereto  in 
the  licensee  until  it  is  actually  severed. 

2.  A  license  to  cut  and  remove  timber  is  as- 
signable, whether  made  so  by  express  words  or 
not. 
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3.  A  licensee  under  an  unrevoked  license  to 
out  and  remove  timber,  for  which  privilege  he 
has  paid  full  value,  has  title  sufficient  to  main- 
tain replevin  for  the  timber  after  it  has  been 
■cut  and  i-emoved  by  a  mere  trespasser.  Cnsso- 
<la7,  C.  J.,  dissenting. 

4.  In  replevin  by  a  licensee  to  cut  and  remove 
timber,  against  a  mere  trespasser,  who,  during 
tlie  existence  of  such  license,  cuts  the  timber, 
and  manufactiires  it  into  lumber,  defendant  is 
entitled  to  reiml>ursement  for  what  he  has  rea- 
sonably expended  in  enhancing  the  value  of  the 
property. 

Appeal  from  circuit  court,  Ashland  count,y; 
John  K.  1'arlsh,  Judge. 

Replevin  by  the  Keystone  Lumber  Com- 
pany aj^ainst  Louis  Kolman.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
vei-sed. 

Repleyin  for  a  quantity  of  pine  lumber. 
The  lumber  was  manufactured  by  the  defend- 
ant from  logs  which  he  cut,  without  author- 
ity, from  certain  lands  which  the  Wisconsin 
Central  Railroad  Company  acquired  In  18S^t 
from  the  stale,  under  its  land  grant,  and 
then  owned.  In  1885  the  Wisconsin  Central 
Itallrofld  Company,  by  an  Instrument  In  writ- 
ing, bargained  and  sold,  granted  and  conrey- 
♦■d,  to  the  Superior  Lumber  Company,  and  to 
its  assigns,  the  right  to  cut  and  remove,  for 
its  own  use,  during  the  period  of  twenty 
.years,  "all  the  pine  timber  standing  and  be- 
ing" on  the  said  lands,  for  a  full  considera- 
tion, of  which  It  acknowledged  the  receipt. 
This  Instrument  was  executed  by  the  rail- 
road company  and  Its  trustees,  by  Its  attorney 
In  fact,  Charles  L.  Colby,  and  sealed  with  a 
scroll,  but  was  not  signed  by  the  president 
of  the  corporation,  nor  countersigned  by  Its 
secretary.  This  license  was  afterwards  duly 
assigned  to  the  pliilntlff.  In  1887,  by  an  In- 
strument In  writing,  executed  by  the  same 
persons,  and  in  the  same  manner  as  the  li- 
cense to  the  Superior  Lumber  Company  was 
executed,  the  Wisconsin  Central  Railroad 
Company  bargained  and  sold,  granted  and 
conveyed,  to  the  defendant,  the  same  lands; 
reserving,  however,  to  itself.  Its  successors 
and  assigns,  all  the  pine  timber  growing  or 
to  grow  thereon,  with  the  right  to  enter  there- 
on, and  remove  the  timber,  at  pleasure.  The 
defendant  cut  and  removed  the  timber,  and 
manufactured  It  into  lumber.  The  plaintiff 
made  demand  for  the  lumber,  and,  on  refusal 
by  the  defendant  to  deliver  it,  brought  this 
action.  The  property  was  delivered  by  the 
sheriff  to  the  plaintiff,  who  sold  It  during  the 
pendency  of  the  action.  There  was  a  verdict 
for  the  defendant.  There  was  judgment  for 
the  defendant  for  the  value  of  the  property 
at  the  time  of  the  commencement  of  the  ac- 
tion, with  interest  from  that  date,  from  whicb 
the  plaintiff  appeals. 

Tomkins  &  Merrill,  for  appelant  A.  B. 
Dixon  (Olln  &  Butler,  of  counsel),  for  re- 
spondent. 

NEWMAN,  J.  (after  stating  the  facts).  The 
Instrument  under  which  the  plaintiff  claims 
title  to  the  lumber  in  controversy  is  a  mere 


license  to  cut  and.  remoye  the  timber.  This  is 
clear  from  Its  express  terms.  A  license  to  cut 
timber  Is  assignable,  whether  made  so  by  ex- 
press words  or  not.  13  Am.  &  Eng.  Enc. 
Law,  1081.  TbiB  license  is  made  assignable 
by  express  words.  So,  the  plaintiff  had  tbc 
right  to  cut  and  remove  this  timber,  and 
make  It  its  own,  at  pleasure,  at  any  time 
within  the  limited  period,  at  least,  unless  the 
license  should  be  sooner  reyoked.  Whether 
the  license  gave  such  an  Interest  In  the  tim- 
ber to  the  licensee  as  that  It  should  be  deem- 
ed irrevocable  by  the  licensor.  It  is  not  "Im- 
portant to  Inquire.  In  either  case  the  title 
to  the  tlmlier  did  not  pass  to  nor  yest  In  the 
licensee  until  it  should  be  seyered  from  the 
land.  The  mere  license  to  cut  and  remove 
the  timber  did  not  vest  the  title  to  the  tim- 
ber In  the  licensee.  So,  until  the  fact  of  its 
severance,  the  licensee  has  no  title  In  the  tim- 
ber, such  as  would  support  an  action  of  re- 
plevin; for,  to  maintain  an  action  of  replevin, 
the  plaintiff  must  have  the  general  or  a  spe- 
cial property  In  the  property  replevied,  anj 
the  right  to  immediate  and  exclusive  posses- 
sion, at  the  time  when  the  action  is  com- 
menced. In  the  action  of  replevin  the  prin- 
cipal question  ia  the  right  of  immediate  pos- 
session. Where  that  right  depends  upon  the 
title,  the  issue  Is  one  of  title.  Now,  as  a 
mere  licen.see  to  cut  timber  gets  no  title  to  the 
timber  until  It  is  actually  severed,  and  this 
timber  was  cut  by  a  wrongdoer,  and  not  by 
the  licensee,  the  case  comes  to  depend  ou 
this  question:  whether  the  title  to  the  timber, 
when  cut  by  a  trespasser,  vests  In  the  licen- 
see, 80  as  to  give  him  sufficient  title  to  main- 
tain replevin  against  the  mere  trespasser. 
This  question  is  not  decided  by  any  case  In 
this  court  to  which  attention  is  called,  or 
which  has  been  found.  A  question  which,  on 
a  superficial  view,  may  seem  to  bear  some 
analogy  to  this  question,  has  been  decided  by 
this  court.  It  has  been  decided  that,  where 
timber  or  minerals  have  been  severed  by  the 
owner  of  the  land,  the  title  to  the  timber  or 
minerals  so  severed  does  not  vest  In  a  mere 
licensee,  so  that  he  can  maintain  replevin  for 
them  against  the  owner  of  the  land.  GUlett 
y.  Treganza,  6  Wis.  343,  Is  a  leading  case  up- 
on that  question.  The  reason  Is  plain.  Sev- 
erance by  the  owner  operates  as  a  revocatipn 
of  the  licens<&,  at  least  pro  taitto;  and  the 
title,  not  having  passed  before  severance,  will 
not  pass  by  severance  after  the  license  has 
been  revoked.  But  that  question  has  little, 
if  any,  analogy  to  the  question  in  the  Instant 
case.  This  question  Is  whether  a  licensee  un- 
der an  unrevoked  license  to  cut  and  remove 
timber,  for  which  be  has  paid  full  value,  has 
sufQcient  title  In  the  timber  covered  by  bis, 
license  to  support  replevin  for  the  timber 
when  wrongfully  cut  by  a  trespasser.  This 
question  does  not  seem  to  have  often  been 
passed  upon  by  the  courts.  The  case  of  Oam- 
ble  V.  Cook,  04  N.  W.  482,  seems  to  be  in 
point.  In  that  .case  It  was  held  by  the  su- 
preme court  of  Michigan  that  a  vendee  In  a 
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land  contract,  which  gave  him  the  right  of 
possession,  and  to  cut  and  remove  timber,  had 
title  In  the  timber  sufficient  to  maintain  re- 
plevin for  timber  cut  by  a  mere  trespasser. 
Xo  doubt.  In  that  case  the  legal  title  to  the 
limber  was  in  the  vendor  until  the  severance 
by  the  treopasao'.  No  reason  is  perceived 
why  that  case  is  not  sound  in  principle.  The 
trespasser  gets  no  legal  title  or  right  In  the 
timber  through  his  wrongful  act,  as  against 
any  person  who  has  a  legal  right  of  interest 
in  it.  The  Ucensor  has  no  Just  daim,  for 
be  has  sold  it,  and  has  had  tiis  pay.  He 
malies  no  claim  He  la  not  injured.  To  pre- 
serve the  fiction  of  legal  title  in  him,  beyond 
the  severance,  can  have  no  other  effect  then 
to  obstruct  Justice.  In  justice,  the  severed 
timber  should  belong  to  the  licensee,  who  has 
bought  and  paid  for  it.  He  might  have  em- 
ployed the  trespass^  to  cut  and  remove  It. 
In  that  case  there  would  be  no  doubt  that 
the  title  to  the  severed  timlier  would  be  in 
him.  Xo  reason  is  perceived  why,  when  the 
timber  is  cut  by  one  unauthorized,  the  licen- 
see may  not  at  once  assume  possession  of  it; 
why  he  may  not  adopt  the  act  of  the  wrong- 
doer, in  the  severance,  as  his  own,  and  ratify, 
so  to  speak,  the  unauthorized  act,— somewhat 
in  analogy  to  the  principle  by  which  the  un- 
authorized acts  of  agents  are  ratilled  or  a 
tort  is  waived.  That  view  has  the  merit,  at 
least,  of  doing  complete  Justice  among  the  par- 
ties. 

But,  If  the  phUntiS  adopts  or  ratifies  the  acts 
of  the  defendant  In  the  severance  of  the  tim- 
ber, it  must  adopt  tliem  in  full.  It  must  adopt 
as  well  that  part  which  carries  a  burden  as 
that  which  is  to  its  t)enettt.  In  the  view  which 
has  been  taken,  the  wrongful  acts  of  the  de- 
fendant have  proved,  on  the  whole,  to  have 
been  a  real  service  to  the  plaintiff.  If  the 
plaintiff  adopts  this  benefit,  it  should  reim- 
burse the  defendant  what  he  has  reasonably 
disbursed  in  its  service.  The  plaintiff  should 
recover  the  lumber  or  its  value,  after  paying 
the  defendant  the  reasonable  cost  of  such  en- 
hancement of  its  value  as  has  resulted  from 
his  expenditures  upon  it  Perhaps  the  defend- 
ant was  entitled  to  retain  possession  of  the 
lumber  until  such  costs  were  paid;  but  it  does 
not  appear  tliat  his  refusal  to  deliver  It  to  the 
]jlaintiff  was  put  ui>on  any  such  ground.  The 
judgment  of  the  circuit  court  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

CASSODAY,  O.  J.  (dissenting).  I  agree  with 
that  portion  of  the  opinion  filed  which  is  to 
the  effect  that  the  written  "instrument  under 
which  the  plaintiff  claims  title  to  the  lumber 
in  controversy  is  a  mere  license";  that  "the 
mete  license  to  cut  and  remove  the  timber  did 
not  vest  the  title  to  the  timber  In  the  licen- 
see"; that,  until  severance,  the  licensee  had 
"no  title  In  the  timber"  that  "would  sup- 
port an  action  of  replevin";  that,  "to  mahitatai 
an  action  of  replevin,  the  plaintiff  must  have 
rhe  genial  or  a  special  property  in  the  prop- 
erty rvplevied,  and  the  right  to  Immediate  and 


exclusive  possession,  at  the  time  when  the  ac- 
tion is  commenced."  But  I  am  compelled  to 
dissent  from  the  conclusion  reached  to  the  ef- 
fect that  the  plaintiff  may,  without  any  such 
title  vested  In  itself,  and  with  the  title  vested 
In  the  railroad  company,  maintain  this  action, 
merely  because  the  timber  was  wrongfully 
severed  by  the  defendant.  That  this  license  to 
cut  and  remove  timber  from  the  land  of  the 
railroad  company  was  revocable,  and  vested 
no  title  or  Interest  in  the  plaintiff,  is  settled 
by  numerous  adjudications  of  this  court.  Ua- 
zelton  V.  Putnam,  3  Pin.  107;  Clute  v.  Carr, 
20  Wis.  531;  Dulnneeu  v.  Rich,  22  Wis.  550; 
Ftyer  v.  Wame,  29  Wis.  511;  Strasson  v. 
Montgomery,  32  Wis.  52;  Golden  v.  (.ilock. 
57  Wis.  118,  15  N.  W.  12;  Thoemke  v.  Fied- 
ler, 01  Wis.  386,  M  N.  W.  1030.  Some  of 
these  cases  held  that  such  a  license  is  not  as- 
signable. I  do  not  think  the  decision  in  this 
case  is  supported  by  Gamble  v.  Oook  (Mich.) 
64  N.  W.  4S2,  cited  in  the  opinion  filed.  In 
that  case  it  was  held  that  "the  vendee  under 
a  land  contract,  with  the  right  to  cut  and  re- 
move timber,  has  title  sufficient  to  maintain 
replevin  for  timber  cut  on  the  land  by  a  mere 
trespasser."  In  that  case  the  vendee  had  paid 
ail  the  purchase  money,  and  had  taken  pos- 
session of  the  land,  and  so  was  not  a  mere 
licensee,  as  here,  but  the  real  owner.  Such 
contract  gave  the  vendee  a  vested  interest 
in  the  land  aiM  the  growing  tlmt>er,  which 
could  have  been  specifically  enforced.  Young 
V.  Lego.  36  Wis.  394;  Lacy  v.  Johnson,  58 
Wis.  422,  17  N.  W.  246;  Lillle  v.  Dunbar,  62 
Wis.  198,  22  N.  W.  467.  The  decision  in  the 
case  at  bar  allows  the  plaintiff  to  recover  on 
the  ground  that  it  waived  the  defendant's 
tort,  and  adopted  his  wrongful  act  in  severing 
and  removing  the  timber.  But  there  is  noth- 
ing in  the  complaint  nor  in  the  record  indi- 
cating such  waiver.  On  the  contrary,  the 
complaint  expressly  alleges,  in  effect,  that  the 
plaintiff  was  the  owner,  and  entitled  to  the 
possession,  of  the  lumber,  and  that  the  defend- 
ant wrongfully  took  and  unlawfully  or  wrong- 
fully detained  the  same  from  the  plaintiff. 
Besides,  the  tort  (the  wrongful  act  complain- 
ed of)  was  not,  and  could  not,  in  law,  be, 
wrongful  as  against  one  not  having  any  title 
or  vested  Interest  In  the  timber,  but  was  nec- 
essarily wrongful  as  against  the  one  having 
the  legal  title  and  exclusive  right  to  the  tim- 
l)er;  and  the  plaintiff  could  not,  as  it  seems 
to  me,  vicariously  waive  such  tort  for  the  legal 
'owner.  For  aught  that  appears,  the  defend- 
ant is  liable  in  law  to  the  railroad  company 
for  nil  the  timber  he  so  cut  and  removed.  But 
the  decision  in  this  case,  as  I  understand  it, 
only  allows  the  plaintiff  to  recover  on  con- 
dition that  It  "reimburse  the  defendant  what 
he  has  reasonably  disbursed  in  Its  service"; 
that  it  "should  recover  the  lumber  or  Its  val- 
ue" only  "after  paying  the  defendant  the  rea- 
sonable cost  of  such  enhancement  of  its  value 
as  has  resulted  from  his  e.xpeudituros  upon  It"; 
and  Indicates  a  possibility  of  the  defendant's 
being   "entitled   to  retain   possession   oi  the 
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lumber  until  such  coBts  were  paid."  To  carry 
out  these  suggestions  would  seem  to  require 
an  equitable  accounttng  as  to  tbe  reasonable 
value  of  the  defendant's  services  and  dis- 
bursements of  cutting  and  removing  tbe  tim- 
ber, and  putting  the  same  in  tbe  condition 
it  was  found  at  tbe  time  this  action  was  com- 
meuced.  Such  an  accounting  would  seem  to 
be  an  anomaly  In  a  straight  action  of  replev- 
in, lilie  this,  and  does  not  seem  to  lie  contem- 
plated in  tbe  verdict  and  judgment  prescribed 
by  the  statutes.  Rev.  St  Si  2859,  2888.  For 
the  reasons  hastily  and  tlius  summarily  given, 
I  am  forced  to  disagree  with  my  brethren. 


ASHLAND  NAT.  BANK  v.  GREGORY  et  al. 
(Supreme  Conrt  of  Wisconsin.    Nov.  24,  1896.) 

Execution— Amen-dment  of  Officer's  Return — 
Cou.ATBKAt.  Attack. 
In  an  action  upon  a  note  given  as  collateral 
security,  an  order,  entered  in  an  action  on  the 
principal  debt,  allowing  the  sheriff  to  amend 
his  return  to  an  execution  issued  therein,  and 
vacating  the  judfonent,  execation,  and  sale  in 
such  action,  cannot  he  collaterally  impeached  for 
irregularity. 

Appeal  from  circuit  court,  Ashland  coun- 
ty;  John  K.  Parish,  Judge. 

Action  by  the  Ashland  National  Banic 
against  James  T.  Gregory  and  others.  Prom 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Silverthorn,  Dillon  &,  Haagenson,  for  ap- 
pellants.    A.  E.  Dixon,  for  respondent. 

CASSODAY,  O.  J.  This  action  is  to  re- 
cover $450,  with  interest  at  10  per  cent,  from 
January  17,  1890,  as  a  balance  due  upon  a 
promissory  note  dated  October  14,  1889,  ex- 
ecuted by  the  defendant  James  T.  Gregory,  as 
mailer,  and  indorsed  by  tlie  other  defendants, 
for  $1,500,  payable  90  days  after  date,  with 
interest  after  maturity.  Tbe  answer  Is  to 
the  effect  that  the  note  was  given  without 
consideration,  and  to  be  used  as  collateral 
security  for  a  loan  to  be  made  by  the  plain- 
tiff to  the  Ashland  Driving  Park  Association; 
that  November  22, 1889.  tbe  Ashland  Driving 
Parit  Association  made  its  judgment  note 
for  $1,500,  due  one  day  after  date,  with  in- 
terest at  10  per  cent.,  payable  to  the  plain- 
tiff's cashier,  reciting  therein  that  the  asso- 
ciation had  deposited  with  the  plaintiff  tbe 
note  tp  suit  as  collateral  security  for  tbe 
payment  of  the  Judgment  note;  that  Decem- 
ber 3,  1889,  judgment  was  entered  upon  the 
judgment  note  against  tbe  association  for 
$1,510.30,  and  the  same  was  dociceted  De- 
cember 4,  1889;  that  February  21,  1890,  an 
execution  was  issued  on  that  judgment,  and 
that  it  appeared  from  tbe  sheriff's  return 
thereof  that  be  bad  collected  thereon  $549.25, 
and  paid  the  same  to  tbe  plaintiff  April  19, 
1890;  and  that  such  payment,  with  the 
others  admitted  to  have  been  made,  fully 
paid  and  satisfied  the  note  In  suit     Upon 


the  trial  it  was  made  to  appear,  upon  show- 
ings and  hearing  had  by  the  respective  par- 
ties, that  an  order  was  made  by  tbe  circuit 
court,  January  11,  1896,  in  the  matter  of 
said  execution,  to  the  effect  that  leave  wa.s 
thereby  given  to  tbe  sheriff  who  made  sucb 
return  to  make  and  file  an  amended  .return 
ttaerehi  according  to  the  facts;  that  In  pur- 
suance of  that  order  the  said  sheriff  did,  on 
tbe  day  and  year  last  mentioned,  make  and 
file  his  amended  return,  to  tbe  effect  that  al- 
though he  levied  said  execution  on  tbe  land 
described,  and  advertised  and  offered  tbe 
same  for  sale  to  the  highest  bidder,  and  ac- 
cepted a  bid  of  $349.25  therefor,  yet  that  uu 
money  was  paid  upon  the  sale,  and  no  fur- 
ther proceedings  were  had  under  that  execu- 
tion, and  that  he  thereby  returned  tbe  same 
unsatisfied;  that  thereupon,  and  on  the  same 
day,  and  upon  such  showings  and  hearing 
and  amended  return,  the  circuit  court  en- 
tered therein  an  order  to  the  effect  that  said 
Judgment,  execution,  and  sheriff's  sale  be, 
and  the  same  were,  thereby  vacated  and  set 
aside.  At  tbe  close  of  the  trial  the  court  In 
this  action  directed  a  verdict  In  favor  of  tbe 
plaintiff  for  $715.33.  From  the  judgment 
entered  in  favor  of  the  plaintiff  upon  the 
verdict  returned  according  to  such  direction, 
with  costs,  the  defendants  bring  this  appeal. 
It  Is  contended  that  the  court  Improperly 
allowed  the  sheriff  to  amend  his  return  so  as 
to  show  that  the  $549.25  had  never  been  paid 
or  collected,  and  then  Improperly  vacated 
and  set  aside  the  judgment,  exe<hition,  and 
sheriff's  sale.  It  is  enough  to  say  that,  how- 
ever irregular  that  order  may  have  been,  it 
cannot  be  questioned  or  impeached  collat- 
erally In  this  action.  Jackson  v.  Astor,  1 
Pin.  137;  Vilas  v.  Reynolds,  6  Wis.  214; 
Stuntz  V.  Tanner,  61  Wis.  248,  20  N.  W.  928; 
Stein  V.  Benedict,  83  Wis.  603,  53  N.  W.  891. 
The  only  exception  to  the  rule  is  where  the 
court  making  the  order  or  rendering  tbe 
judgment  Is  without  jurisdiction.  The  evi- 
dence offered  to  prove  that  the  original  re- 
turn was  correct,  and  the  amended  return 
incorrect,  was  properly  rejected,  for  the  rea- 
sons given.  There  Is  no  pretense  that  any 
payments  were  made  which  were  not  al- 
lowed in  this  action,  except  as  so  shown  by 
the  sheriff's  original  return.  The  judgment 
of  the  clrcvtit  court  Is  afllrmed. 


BRADLEY  CO.  v.  PAUL  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  24,  1890.> 

PraCDOLEMT  CoNVETANCES — MORTOAOB  COVERIXO 
FUTORB  AdVANCBS. 

Defendants,  owning  property  worth  $8,700. 
gave  a  mortgage  thereon  for  $7,000  to  secure  a 
bona  fide,  present  indebtedness  of  $6,200,  and  a 
sum,  to  be  immediately  advanced,  snfiicient  to 
make  the  debt  equnl  to  at  least  the  face  of  the 
mortgage.  Held,  that  the  mortgage  was  not 
fraudulent  as  to  creditors. 

Appeal  from  circuit  court,  Oneida  county; 
Charles  V.  Bardeen,  Judge. 
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Attadunent  brought  by  the  Bradley  Com- 
pany against  J.  C.  Paul  and  C.  H.  Voorhls. 
Prom  a  Judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

Tliis  Is  an  appeal  from  an  order  dlssolTlng 
an  attachment.  In  May,  1895,  the  appellant 
was  a  creditor  of  the  respondents  to  an 
amount  exceeding  $600.  The  respondents, 
who  were  co-partners,  operated  a  small  saw- 
mill at  McCord,  Wis.,  which  they  owned  to- 
gether with  about  1,000  acres  of  land  ad- 
joining the  mill,  from  which  considerable 
timber  had  been  cut.  They  also  bad  a  stock 
of  lumber  and  8hlngl,e8,  as  well  as  other  per- 
sonal property  necessary  to  be  used  In  the 
operation  of  the  mill.  On  the  2Uth  day  of 
May,  1895,  the  plaintiff  commenced  an  action 
to  recoyer  Its  debt,  and  sued  out  an  attach- 
ment on  the  ground  that  the  defendants  had 
conveyed  and  disposed  of  their  property  with 
intent  to  hinder  and  delay  their  creditors. 
The  defendants  traversed,  and  the  issue  was 
tried  by  the  court.  Upon  the  trial  there  was 
little  dispute  as  to  the  facts,  save  in  the  ques- 
tion of  the  value  of  defendants'  property. 
It  appeared  that  the  defendants  came  to  Mc- 
Cord, and  purchased  said  timber  land,  and 
built  their  mill  in  1892;  the  money  therefor 
being  almost  entirely  furnished  by  Oeorge 
Voorhls,  the  father  of  the  defendant  Voor- 
his,  who  lived  at  Grand  Rapids,  Mich.  It 
was  arranged  that  George  Voorhis  should 
advance  to  defendants  money  to  run  the 
business,  as  Jt  became  necessary,  and  was 
to  purchase  the  entire  product  of  the  mill  at 
market  prices.  He  had  no  other  security. 
Tliia  arrangement  was  carried  on  until  after 
this  action  was  commenced;  the  defendants 
manufaeturiag  lumber  and  shingles,  and 
sending  to  George  Voorhls,  and  George  pay- 
ing their  drafts  from  time  to  time  as  made. 
On  the  Ist  day  of  May,  1895,  the  defendants 
owed  George  Voorhls  a  net  balance  on  these 
transactions  of  ^,300.  They  also  owed  otlier 
creditors  about  $3,000,  much  of  which  was 
past  due.  George  Voorhls  sent  bis  son  Wil- 
liam to  McCord  about  May  1,  1895,  to  ob- 
tain some  security  for  his  debt.  William 
looked  over  the  property,  and  made  further 
advances,  as  agent  for  his  father,  amount- 
ing to  $400,  between  May  2d  and  May  6th. 
On  :Mny  6th  the  defendants  executed  and  de- 
livered to  William,  as  agent  for  George,  the 
following  securities:  (1)  A  bill  of  sale  of 
the  shingles  and  basswood  lumber  In  the 
yard,  for  the  expressed  consideration  of  $2,- 
SOO;  (2)  a  promissory  note  for  $7,000,  se- 
cured by  a  chattel  mortgage  upon  the  re- 
maining lumber  and  personal  property  of  the 
firm,  as  well  as  by  a  real-estate  mortgage 
upon  the  mill  and  the  timber  land  of  the 
firm.  The  bill  of  sale  and  the  chattel  mort- 
gage were  filed  in  the  proper  office  on  the 
same  day,  and  the  real-estate  mortgage  was 
immediately  duly  recorded.  Upon  the  ez- 
e<-utlon  of  these  securities,  William  took  con- 
trol of  the  business,  and  remained  in  control 
until  after  the  levy  of  the  attachment.    Thus 


It  appears  that  Just  prior  to  the  execution 
of  these  securities  the  defendants  owed 
George  Voorhls,  for  moneys  previously  or 
at  that  time  advanced,  a  gross  sum  of  $8,700, 
of  which  debt  $2,000  was  discharged  by  the 
bill  of  sale  of  tbe  shingles  and  basswood 
lumber,  leaving  $6,200  balance  of  indebted- 
ness, for  which  they  gave  a  note  secured  by 
mortgages  In  the  sum  of  $7,000.  This  dis- 
crcpiiucy  is  explained  by  the  defendants  ami 
by  William  Voorhis.  who  say  that  it  was 
agreed  that  George  was  to  advance  the  re- 
maining amount  necessary  to  bring  the  debt 
up  to  $7,000.  It  appears,  without  dispute, 
that  George  did  advance  to  the  defendants 
$700  by  the  22d  of  May,  and  more  than 
enough  on  tbe  3d  of  June  to  make  up  tbe 
balance  of  the  $7,000,  and  that  all  of  the 
money  so  advanced  went  into  the  business. 
The  property  covered  by  the  bill  of  sale  and 
mortgages  was  substantially  all  the  property 
of  the  firm.  There  was  a  conflict  in  the  evi- 
dence as  to  its  value,  the  lowest  estimate 
being  $8,715.50,  and  the  highest  nearly 
$14,000.  Tbe  court  found  that  the  convey- 
ances were  not  fraudulent,  and  the  plaintiff 
appealed. 

Curtis  A  Reid,  for  appellant.  Alban  & 
Barnes,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  plaintiff's  contention  is  that  the  mort- 
gages In  question  were  fraudulent  In  law, 
because  they  purported  to  secure  a  debt  of 
$7,000  presently  owing,  whereas  In  fact  but 
$0,200,  at  most,  was  then  owing,  and  the 
balance  was  to  be  advanced  in  the  future. 
In  Barkow  v.  Sanger,  47  Wis.  500,  3  N.  W. 
16,  it  was  said  In  tbe  opinion,  on  page  505, 
47  Wis.,  and  page  19,  3  N.  W.,  "The  deci- 
sions in  this  court  do  not  hold  that  a  chat- 
tel mortgage  which  is  given  for  a  sum  great- 
er th.in  is  actually  due  the  mortgagee  Is 
fraudulent  and  void  In  law."  The  eases  of 
Butts  V.  Peacock.  23  Wis.  360,  and  Blakeslee 
V.  Rossman,  43  Wis.  123.  are  then  reviewed, 
and  shown  not  to  go  to  that  extent  It  was 
suggested  in  that  case  that  in  case  it  should 
api>ear  that  the  discrepancy  arose  by  mis- 
take, or  in  case  it  was  agreed  that  the  mort- 
gagee should  presently  advance  enough  to 
moke  up  the  difference,  the  Inference  of 
fraud  would  or  might  be  repelled.  While 
these  suggestions  were  perhaps  obiter  in 
that  case,  we  regard  them  as  entirely  rea- 
sonable and  sound.  In  the  present  case, 
after  a  perusal  of  the  testimony,  we  are  im- 
pressed with  the  idea  that  the  transaction 
before  us  was  free  from  actual  intent  to  de- 
fraud. It  seems  quite  clear  that  the  de- 
fendants expected  to  pay  all  their  creditors 
In  full;  that  they  used  aU  the  money  ad- 
vanced to  them  in  the  diligent  prosecution  of 
the  business;  that  the  gist  of  the  agreement 
between  them  and  William  was  that  tbe  bal- 
ance of  the  money  represented  by  the  note, 
to  wit,  the  sum  of  about  1^800,  was  to  be  ad- 
vanced,  substantially,   at  once,   or,   in   other 


170 


69  NORTHWESTERN  REPORTER. 


(WI-J. 


words,  presently.  It  Is  certainly  the  fact 
that  all  but  $100  of  It  was  advanced  within 
TO  days  after  the  security  was  given,  and 
the  entire  sum  within  30  days.  These  cir- 
cumstances, we  think,  may  be  sufficient  to 
overcome  the  Inference  of  fraud  arising  from 
the  fact  that  the  mortgages  were  given  for 
a  fereater  sum  than  the  debt  then  owing,  and 
the  circuit  court  having  found,  in  effect,  that 
the  inference  was  overcome,  we  shall  not 
reverse  that  finding.    Judgment  affirmed. 


MERCHANTS'    STATE   BANK    v.   STATE 

BANK  OF  PHILLIPS. 
(Supreme  Court  of  Wisconsin.    Nov.  24,  1896.) 
BiLi.8  AND   Notes  —  Noticb   of   Nospatmest  — 

RiOHTS    OP    INDOKSERS  —  NeOLIOBSCE    OP    Coli- 

i.ECTiNO  Agent— Liabimtt—Mbasoke  op  Dam- 
ages. 

1.  Plaintiff,  as  indorsee  of  notes  due  August 
4th,  sent  them  to  defendant  banli  for  collection. 
Prior  to  their  receipt  by  defendant,  the  banic 
))uilding  was  burned,  but  on  August  Ist  the 
banlc  resumed  business,  and  notified  the  maker 
of  the  notes.  The  notes  were  not  paiu  at  ma- 
turity, but  defendant  failed  to  protest  them  for 
nonpayment.  The  notes  were  returned  to  plain- 
tiff August  8th,  and  the  indorsers  were  on  that 
day  notified  by  plaintiff  of  the  nonpayment. 
Hc'tl,  that  the  defendant,  having  undertaken  the 
collection  of  the  notes,  is  not  excused  from  lia- 
bility for  its  negligence  by  reason  of  the  confu- 
sion consequent  upon  the  nre. 

2.  The  indorsers  were  discharged  from  lia- 
bility on  the  notes  by  the  failure  of  the  de- 
fendant to  notify  th»m  of  the  nonpayment  at 
maturity. 

3.  Where  the  indorsers  were  solvent,  and  the 
maker  had  become  insolvent,  the  banic  was  lia- 
ble to  the  full  amount  due  on  the  notes. 

4.  In  the  absence  of  evidence  to  show  that  de- 
fendant was  prejudiced,  it  cannot  escape  liabili- 
ty on  the  ground  that  plaintiff  neglected  to  pro- 
'Ceed  promptly  against  the  maker  of  the  notes. 

Appeal  from  circuit  court.  Price  county; 
John  K.   Parish,  Judge. 

Action  by  the  Merchants'  State  Bank 
against  the  State  Bank  of  Phillips.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

The  plaintiff  1b  the  Indorsee  of  several 
promissory  notes  made  by  the  Jump  River 
Lumber  Company, .  which  were  payable  at 
the  defendant  bank  in  Phillips,  and  became 
dne  on  the  4th  day  of  August,  1894.  On 
July  26,  1894,  the  plaintiff  mailed  the  notes 
to  the  defendant  for  collection.  On  July  27, 
1894,  and  before  the  notes  were  received  by 
the  defendant  at  Phillips,  the  entire  city  of 
Phillips,  including  the  defendant's  banking 
house,  was  destroyed  by  fire.  Defendant's 
vault'  was  not  destroyed,  and  on  August  1, 
1894,  the  defendant  resumed  business,  in  a 
tentative  way.  In  a  temporary  structure. 
The  notes  were  received,  and  entered  upon 
the  defendant's  collection  register,  and  the 
maker  notified  on  August  1,  1894.  They 
were  not  paid  at  maturity,  and  the  defend- 
ant failed  to  protest  them  for  nonpayment. 
On  August  8,  1894,  the  defendant  returned 
the  notes  to  the  plaintiff,  who  at  once  noti- 


fied the  indorsers  of  their  nonpayment  The 
Indorsers  denied  liability  on  the  ground  of 
the  failure  to  give  them  timely  notice  of  non- 
payment, and  refused  to  pay  them.  Tbey 
were  all  solvent  persons.  August  22,  1894, 
the  estate  of  the  maker  of  the  notes  went 
Into  the  hands  of  a  receiver.  The  plaintiff 
had  Judgment  for  the  amount  of  the  notes. 
The  defendant  appeals. 

Jones  &  Jones,  for  appellant.  Alban  & 
Barnes,  for  respondent. 

NEWMAN,  J.  (after  stating  the  facts). 
Three  questions  are  presented  on  this  ap- 
peal: (1)  Were  the  indorsers  discharged  of 
liability  by  the  failure  of  the  defendant  to 
notify  them  of  the  dishonor  of  the  notes? 
(2)  Was  the  failure  of  the  defendant  to  no- 
tify the  indorsers  negligent  under  the  cir- 
cumstances? And  (3)  was  the  plaintiff  en- 
titled to  recover  the  whole  amount  of  the 
notes?  It  is  certainly  the  law  that.  In  gen- 
eral, notice  of  the  nonpayment  of  negotiable 
paper  at  maturity  must  be  given  not  later 
than  on  the  next  day  after  Its  dishonor. 
2  Am.  &  Eng.  Enc.  Law,  414;  Daniel,  Neg. 
Inst.  (4th  Ed.)  S$  1038,  1039.  Longer  delay 
In  giving  the  notice  can  be  excused  only 
when  prevented  by  overwhelming  calamity 
or  unavoidable  accident.  Id.  {i  1067,  1068. 
It  is  evident  that  no  such  cause  prevented 
the  defendant  from  giving  such  notice.  The 
calamity  which  struck  the  defendant  and 
the  city  of  Phillips  had  nothing  to  do,  ap- 
parently, with  Its  failure  to  notify  the  In- 
dorsers. That  was  the  work  of  a  few  min- 
utes only,  and  directly  in  the  line  of  the  busi- 
ness which  it  had  re-established  after  the 
fire.  The  indorsers  were  released  by  the 
failure  to  notify  them  of  the  dishonor  of  the 
notes.  Probably  it  was  within  the  defend- 
ant's option,  under  the  circumstances,  wheth- 
er it  should  undertake  or  reject  the  office  of 
collecting  these  notes.  But,  having  elected 
to  undertake  it,  it  was  bound  to  the  exer- 
cise of  reasonable  diligence  In  Its  perform- 
ance. This  it  failed  to  do.  This  was  negli- 
gence. The  plaintiff  is  entitled  to  recover 
such  sum  ai^  it  has  lost  by  reason  of  the 
defendant's  negligence.  That  sum  is,  prima 
facie  the  amount  of  the  notes.  Daniel,  Neg. 
Inst.  (4th  Ed.)  $  329.  There  was  no  evidence 
to  mitigate  damages.  The  indorsers  were 
solvent;  the  maker  is  Insolvent.  It  does 
not  appear  whether  the  maker's  estate,  now 
in  the  hands  of  a  receiver,  will  pay  any  part 
of  the  note,  nor  how  much  It  will  pay.  Per- 
haps it  should  have  gone  in  mitigation,  if  It 
had  been  shown  how  much  the  dividends 
properly  applicable  thereto  would  pay.  But 
no  such  proof  was  attempted.  The  plaintiff 
deposited  the  notes  in  court  for  the  benefit 
of  the  defendant,  so  that  it  mdy  be  reim- 
bursed so  far  as  the  proper  dividends  may 
go.  The  defendant  was  not  prejudiced  by 
the  failure  of  the  plaintiff  to  proceed  prompt- 
ly against  the  maker.  It  does  not  appear 
that  there  was  ground  for 'an  attachment  by 
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wblch  aSTantage  could  be  gained;  and  the 
time  waa  too  short  to  gain  a  preference  by 
Judgment  and  execution.  No  error  is  dis- 
covered. The  Judgment  of  the  circuit  court 
is  affirmed. 


I.AMPMAN  T.  VAN  ALSTYNE  et  al. 
iSupreme  Court  of  Wisconsin.    Nor.  24,  1896.) 
Adtkrsb  Possessiox— BoFPiciiSfCT  or  Etidbnob 

TO  EtTABLISR  —  EpFBCT  OF  BTATnTB  — 

Db»ckiption-  in  Dked— Appeal. 

1.  While  evidence  to  establish  adverse  posses- 
sion SKainst  the  true  owner  must  be  clear  and 
|M>8itive,  whtthor  the  facts  exist  relied  on  to 
4>«ta)>li8h  it  is  a  question  for  the  jury,  and  their 
findinfr,  under  proper  instructions,  will  not  be 
disnirbcd,  wher  there  is  any  iegitininte  basis 
therefor  in  the  evideiice. 

2.  The  owner  of  iand  claimed  by  another  on 
the  irroaud  of  adverse  possession  cannot  com- 
plain because  the  court  confined  the  claimant 
to  proof  specified  by  the  statute  as  sufficient  to 
constitute  such  poss'^ssion  though  the  statute 
was  not  intended  to  exc.'ude  proof  deemed  suffi- 
cient at  common  law 

3.  The  fact  thnt  one  in  possession  of  land  ac- 
quiesced in  its  being  flowed  oy  the  owner  of  a 
milldam,  undei  the  supposition  that  the  mill 
owner  had  the  right  of  flowage,  is  not  inconsist- 
ent with  his  claim  of  title,  and  will  not  prevent 
bis  possession  from  being  deemed  adverse. 

4.  Rev.  St.  IS  4211,  4212,  are  intended  to 
specify  conditions  which  will  be  deemed  suffi- 
cient, alone,  to  establish  adverse  possession, 
without  regard  to  tne  requirements  of  the  com- 
mon  law. 

5.  In  an  action  where  the  acts  of  ownership 
and  possession  relied  on  to  constitute  adverse 
|K)!<.4e8sion  were  the  cutting  of  timber  from  the 
land,  and  the  evidence  showed  tliat  no  act  of 
ownership  was  exercised  during  the  time  by  the 
true  owner,  ac  instiuction  defining  the  essen- 
tials of  adverse  possession  will  not  I>e  held  er- 
roneous because  it  does  not  state  that  such 
(toMession  must  be  visible  and  exclusive. 

6.  Good  faith,  by  which  is  meant  a  claim- 
ant's belief  that  he  has  a  good  title,  is  not  essen- 
tial to  the  acquiring  of  ownership  by  adverse 
possession  in  any  case  nnaer  the  statute.  A 
hostile  entry,  with  intent  to  hold  the  land,  and 
its  actual  occupancy  for  the  statutory  period, 
ia  sufficient. 

7.  A  definite  boundary,  lilte  a  nonnavigable 
river,  called  for  in  a  deed,  controls  distances  and 
quantity  in  the  description,  and  conveys  the  land 
to  the  thread  of  the  stream. 

8.  Error  cannot  be  predicated  on  an  omission 
to  charge  on  the  burden  of  proof,  where  no  in- 
struction was  asked,  and  the  omission  in  no  way 
called  to  the  attention  of  the  trial  court. 

Appeal  from  circuit  court,  Ozaukee  county; 
A  Scott  Sloan,  Judge. 

Action  by  Elisha  D.  Lampman  against  Isa- 
bel! T.  Van  Alstyne  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Action  of  ejectment  to  recover  possession 
of  about  6^  acres  of  land  in  the  S.  W.  y^ 
ot  the  S.  W.  ^  of  section  1,  township  15, 
range  20,  in  Sheboygan  county,  Wis.  The 
Mullet  river  flows  through  the  40-acre  tract 
meationed,  entering  It  on  the  west  line  about 
12  cfaaJns  and  12  links  north  of  the  south- 
west comer;  thence  running  in  a  southeast- 
<*rly  direction,  so  that,  at  a  point  about  half- 
way across  the  40,  It  is  about  6  chains  and 


44  links  north  of  the  south  side  of  the  40; 
thence  flowing  easterly  and  northerly,  reach- 
ing the  east  side  of  the  40  about  12  chains 
north  of  the  southwest  corner.  Further  down 
the  stream  is  a  miUdam  and  mills,  which 
have  existed  since  about  1860.  The  back- 
water from  the  dam  overflows  the  banks  of 
the  stream  to  the  south  on  such  40-acre  tract, 
leaving  a  narrow  strip  of  dry  land  south  of 
the  river  in  the  west  half,  and  a  considera- 
bly wider  strip  In  the  east  half.  The  paper 
title  to  the  overflowed  land  and  all  of  such 
40  north  of  the  river  was  in  defendant  Isa- 
bell  T.  Van  Alstyne.  She  derived  title  by 
descent  from  her  mother,  and  by  deed  from 
a  sister  and  co-heir,  about  1877.  In  addi- 
tion to  the  lands  mentioned,  the  mother 
owned  the  mill  privilege  and  right  of  flow- 
age  of  all  lands  affected  by  the  backwater, 
from  about  1850  till  she  sold  the  mill  prop- 
erty to  one  DiUingworth,  who  subsequently 
died,  and  thereafter.  In  1891,  defendant  pur- 
chased such  property.  From  a  point  about 
25  chains  directly  south  of  the  southwest 
comer  of  the  40-acre  tract,  and  on  the  west 
line  of  section  12,  a  highway,  known  as  the 
"Greenbush  Rood,"  crossed  such  line,  and 
ran  In  a  northeasterly  direction,  crossing  the 
line  between  sections  12  and  1  about  20 
chains  east  of  said  corner;  thence  north- 
easterly, in  the  S.  B.  %  of  the  S.  W.  %  of 
section  1,  to  a  bridge  across  the  Mullet  river, 
called  the  "Red  Bridge,"  at  a  point  about  12 
chains  east  of  the  west  line  of  said  S.  E. 
14  of  the  S.  W.  V4  and  16  chains  north  of 
the  south  line  of  such  40.  Northwesterly 
of  such  highway,  in  section  12,  was  a  tri- 
angular piece  of  land,  bounded  on  the  south- 
easterly side  by  such  highway,  on  the  north 
by  the  north  section  line,  and  on  the  west 
by  the  west  section  line,  containing  about  20 
acres.  North  of  this  tract.  In  section  1, 
northwest  of  the  highway,  and  south  and 
southeasterly  of  the  mill  pond,  was  a  tract 
of  land,  extending  up  to  the  Red  bridge,  con- 
taining 20  acres,  more  or  less.  In  October, 
1872,  Ernst  Bowman,  for  himself  and  Phillip 
Miller,  purchased  of  Elizabeth  Butler,  who 
then  owned  the  same,  and  took  the  title  In 
his  own  name,  to  lands  in  sections  12  and  1, 
including  all,  or  substantially  all,  of  the 
above  two  tracts,  described  in  the  convey- 
ance as  follows:  "All  that  part  of  the  north- 
west quarter  of  the  northwest  quarter  of  sec- 
tion 12,  which  lies  northwest  of  the  high- 
way leading  from  the  village  of  Olenbeulah 
to  the  village  of  Greenbush,  said  land  being 
in  the  form  of  a  triangle,  and  containing 
twenty  acres,  more  or  less;  also,  all  that 
portion  of  section  1  which  lies  on  the  north- 
west side  of  said  highway,  and  between  the 
highway  and  the  mill  pond,  and  extends 
from  the  above-described  land  to  the  Red 
bridge,  said  land  being  in  the  form  of  a 
triangle,  and  containing  twenty  acres,  more 
or  less."  For  the  purpose  of  making  a  divi- 
sion of  this  land  between  Bowman  and  Mil- 
ler, G.  Marguard,  county  surveyor,  whs  em- 
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ployed  to  warvej  the  same,  and  determine 
deOnitely  the  Hue  of  the  mill  pond.  This  be 
did  with  reference  to  the  Butler  deed,  and 
found  the  amount  of  laud  to  be  35  acres. 
Thereafter,  on  the  8th  day  of  November, 
1872,  in  accordance  with  such  survey,  a  divi- 
sion of  the  land  was  made  by  Bowman  mak- 
ing a  conveyance  to  Miiier  of  the  folowing: 
"A  piece  of  land  ten  chains  in  width  east 
and  west,  extending  from  the  Greeubush 
and  Glenbeulah  road  north  to  the  Mullet 
river,  being  the  western  part  of  the  north- 
west quarter  of  section  12,  and  the  south- 
west quarter  of  section  1,  town  15,  range  20, 
containing  seventeen  and  fifty  one-hun- 
dredths  acres,  as  surveyed  by  G.  Marguard, 
county  surveyor."  May  10,  1894,  MiUer  sold 
the  land  above  described  to  plaintiff.  After 
the  contract  of  sale  was  made,  for  the  pur- 
pose of  consummating  It,  MiUer  tendered  a 
deed,  describ'ng  the  land  as  in  the  Bowman 
conveyance  to  him,  which  was  objected  to, 
particularly,  because  It  called  for  17%  acres, 
whereupon  another  deed  was  executed  and 
delivered,  describing  the  land  as  follows: 
"A  piece  or  strip  of  land  ten  chains  in  width 
from  east  to  west,  lying  in  the  northwest 
corner  of  section  12,  bounded  on  the  south 
by  the  Greenbush  and  Glenbeulah  road,  on 
the  north  and  west  by  the  section  lines  of 
said  section;  also,  a  piece  or  strip  of  land, 
ten  chains  in  width  east  and  west,  lying  in 
the  southwest  corner  of  section  1,  bounded 
on  the  north  by  the  Mullet  river,  and  the 
south  and  west  by  the  section  lines  of  sec- 
tions 1  and  2,— the  whole  descriptions  con- 
taining twenty-three  acres,  more  or  less;  the 
same  being  lands  conveyed  by  Ernst  Bow- 
man to  Phillip  Miller,  in  town  15,  range  20," 
etc.  Plaintiff  claimed  that  Miller,  in  1872, 
entered  into  possession  of  all  the  lands  men- 
tioned In  section  1  under  claim  of  title  ex- 
elusive  of  any  other  right,  founding  such 
claim  upon  the  Bowman  deed  as  being  a 
conveyance  of  the  same  to  him,  and  con- 
tinued In  such  possession  continuously,  un- 
der such  claim,  up  to  the  making  of  the  deed 
in  1884,  and  that  plaintiff  continued  such 
possession  thereafter  till  he  was  dispossessed 
by  the  defendant,  as  hereafter  stated.  In 
1889  defendant  Isabell  T.  Van  Alstyne  en- 
tered upon  the  land  and  built  a  wire  fence 
north  of  the  section  line,  and  where  she  de- 
termined the  high-water  line  of  the  water  in 
the  mill  pond  to  be.  This  wire  fence  was 
built  from  a  point  on  the  west  line  of  sec- 
tion 1  about  2  chains  north  of  the  southwest 
corner  of  the  section;  thence,  on  a  line  a 
little  south  of  east,  for  a  distance  of  about 
8  chains,  to  a  point  about  1%  chains  north 
of  the  south  section  line;  thence,  northeast- 
erly, to  a  point  10  chains  east  of  the  west 
line,  and  about  2%  chains  north  of  the  south 
Ibie  of  the  section.  The  tract  of  land  in 
dispute  is  that  part  between  the  wire  and 
the  thread  of  the  Mullet  river,  containing 
about  6%  acres.  The  evidence  tends  to  show 
that  the  high-water  line  of  the  pond  is  south 


of  the  fence  most  of  the  way  across  the 
tract.  The  land  in  section  1  south  of  the 
fence,  and  that  in  section  12,  contained  in 
the  deed  from  Bowman  to  Miller  and  Miller 
to  plaintiff,  contains  at  least  17\it  acres.  The 
adverse  possession  of  the  disputed  land  con- 
sisted of  the  ordinary  use  thereof  by  the 
occupant,  as  alleged,  for  a  supply  of  fuel 
and  fencing  timber,  from  the  conveyance  to 
Miller  in  1872  to  the  building  of  the  wire 
fence  in  18S9.  The  jury  foimd  in  favor  of 
the  plaintiff.  At  the  close  of  plaintiff's  cast- 
there  was  a  motion  made  for  a  nonsuit, 
which  was  overruled.  Exceptions  were  tak- 
en to  refusals  of  the  trial  court  to  instruct 
the  Jury  as  requested;  also,  to  various  por- 
tions of  the  instructions  given.  Based  on 
such  exceptions,  and  other  alleged  errors,  de- 
fendants moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial,  which  was 
overruled.  Judgment  was  rendered  in  plain- 
tifTs  favor,  from  which  this  appeal  is  taken. 

Nash  &  Nash,  for  appellants.  C.  H.  May- 
nard,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
There  are  several  reasons  assigned  for  re- 
versing the  Judgment  appealed  from,  tlii> 
most  important  of  which  will  be  treated  in 
their  order. 

1.  That  there  was  no  evidence  of  adverse 
possession  such  as  the  law  requires.  It  is 
a  familiar  principle  of  law  that  evidence  of 
adverse  possession  must  be  clear  and  posi- 
tive, and  that  it  should  be  construed  strictly, 
and  every  reasonable  presumption  made  in 
favor  of  the  true  owner.  Sydnor  v.  Palmer, 
29  Wis.  220;  Ayers  v.  Reldel,  84  Wis.  270. 
54  N.  W.  588.  But  the  character  of  the  pos- 
session, whether  the  facts  exist  or  not,  mak- 
ing it  adverse,  so  as  to  ripen  into  a  title  un- 
der the  statutes  of  limitations  on  the  sub- 
ject, are  questions  for  the  jtiry,  under  proper 
Instructions.  Their  finding  in  respect  there- 
to cannot  t>e  disturbed  where  there  is  any 
legitimate  basis  in  the  evidence  therefor. 
Without  taking  time  or  space  to  discuss  the 
evidence,  suffice  It  to  say  that  a  careful  ex- 
amination of  the  record  fails  to  disclose  any 
suihclent  reason  to  disturb  the  verdict  on 
the  ground  that  there  is  no  evidence  to  sup- 
port it. 

2.  That  the  court  adopted  the  view  that 
the  incidents  and  qualities  of  an  adverse  pos- 
session of  land,  requisite  to  vest  title  in  tlie 
possessor,  must  be  determined  solely  with 
reference  to  sections  4211,  4212,  Rev.  St. 
True,  this  court  in  effect  decided.  In  Wilson 
V.  Henry,  40  Wis.  594,  that  it  was  not  the 
legislative  intent,  by  such  statutes,  to  re- 
strict the  conditions  of  adverse  possession  to 
those  particularly  specified  therein,  but  ratb- 
er  to  provide  that  certain  conditions  should 
be  sufficient  without  reference  to  common- 
law  rules;  that  the  intent  was,  not  to  ex- 
clude common-law  conditions,  bnt  to  snp 
ply  others.     Yet,  It  is  not  perceived  how  ap 
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pellant  could  hare  been  prejudiced  because 
of  the  case  beln^c  confined  to  the  statutory 
conditions;  that  Is  to  say,  there  being  condi- 
tions of  adverse  possession  at  common  law 
not  abrogated  by  statute,  and  others  sup- 
plied by  the  statute,  to  restrict  a  person 
vlaimlniT  title  by  adverse  possession  to  the 
latter  cannot  be  successfully  urged  as  preju- 
dicial error  by  the  party  affected  by  the  al- 
leged hostile  title. 

3.  That  the  adverse  possession  was  not 
hcstile,  because  Miller  acquiesced  in  the  use 
of  the  land  for  flowage  purposes.  The  evi- 
dence on  that  point  tends  to  show  merely 
that  Miller  supposed  the  owner  of  the  mill- 
dam  had  the  right  of  flowage.  That  was  not 
inconsistent  with  a  claim  of  title  to  the  land 
otherwise  than  as  so  affected.  Whether  the 
title  of  plaintiff  is  good  as  against  the  right 
to  flow  the  land  by  the  barlrwater  from  the 
dam    is  not  In  this  case. 

4.  That  no  suflicient  occupation  was  shown, 
lieoause  that  required  by  section  4212,  Rev. 
SL,  is  not  a  test  of  adverse  possession.  Here, 
again,  it  appears  that  Wilson  v.  Henry,  su- 
pra, is  misunderstood.  Surely  there  is  noth- 
ing fn  that  case  to  warrant  the  conclusion 
that  the  acts  which  will  constitute  adverse 
possession  must  be  tested  by  the  common 
law.  On  the  contrary,  as  before  stated,  it  is 
there  held  that  the  statute  supplies  new  con- 
ditions, and  broadens  out  the  common-law 
rule  on  the  subject  By  subdivision  3  It  is 
provided  that  adverse  possession  of  any  un- 
indosed  land  may  consist  In  using  the  same  ' 
for  the  supply  of  fuel  or  of  fencing  timber,  I 
for  the  purposes  of  husbandry,  or  for  .the  or- 
dinary use  of  the  occupant.  The  court  prop- 
erly submitted  the  case  to  the  jury  under 
that  subdivision,  as  the  evidence  tended  to 
show  adverse  possession  under  that  or  not 
at  all.  No  exception  was  taken  to  the  charge 
that  it  did  not  proi>erly  explain  to  the  jury 
the  nature  of  adverse  possession  covered  by 
that  provision  of  the  statute,  or  any  request 
to  charge  specifically  in  that  regard.  It 
would  have  been  very  proper  and  helpful  to 
the  jury  to  have  had  the  words,  "supply  of 
fuel  or  fencing  timber,  for  the  purposes  of 
husbandry,  or  for  the  ordinary  use  of  the 
occupant,"  explained  according  to  the  hold- 
ings of  this  court  on  the  subject;  bat,  no 
request  in  that  regard  having  been  made,  no 
error  out  be  pnedlcated  upon  Its  omission. 

5.  Tbat  the  court  gave  section  4211,  Rev. 
St..  to  the  Jmy  as  defining  adverse  posses- 
sion.   An  examination  of  the  charge  falls 
to  bear  ont  that  contention.    What  the  learn-  ; 
ed  Judge  did  do  was  to  state  to  the  jury,  In  \ 
xnbstance,  that  title  by  adverse  possession  Is  ! 
foanded  on  the  statute.    He  was  speaking 
with  refoence  to  the  case  on  trial.    At  that 
point  be  read  section  4211.     No  error  is  per- 
<-eired  tbns  far,  as  plaintiff's  claim  is  based 
Mtlely  on  snch  section.     After  explaining  it 
at  some  length,  the  court  followed  by  stat- 
ing, in  substance,  that  section  4212  defines 
adverse  possession  as  applied  to  the  facts  of 


this  case,  and  closed  by  reading  subdivision  3, 
and  instructing  the  jury  that  plaintiff  must 
prevail  under  that  or  not  at  all.  The  jury 
were  properly  so  instructed. 

6.  That  the  jury  were  not  instructed  that, 
to  show  title  by  adverse  possession,  such  pos- 
session must  be  visible  and  notorious;  hence, 
that  the  court  erred  in  refusing  appellants' 
request,  which  Is  in  the  following  words: 
'*Pos.se8slon  is  not  adverse  unless  it  is  open 
and  notorious;  and  the  acts  of  ownership 
must  be  so  unmistakable  that  the  real  own- 
er, or  any  person  having  the  right  to  chal- 
lenge such  possession,  will  not,  without  neg- 
ligence, fail  to  know  the  hostile  character  of 
the  possession."  That  is  hardly  an  accurate 
statement  of  the  law.  It  would  be  quite  lia- 
ble to  mislead  a  jury.  To  be  sure,  the  doc- 
trine of  adverse  possession  rests  upon  pre- 
sumed acquiescence  and  laches  of  the  own- 
er. Therefore  the  acts  of  hostile  possession 
must  be  such  as  to  famish  to  the  true  owner 
knowledge  or  means  of  knowledge.  To  that 
end  the  entry  must  not  be  clandestine,  but 
open,  and  the  possession,  from  the  beginning 
to  the  end  of  the  period,  be  actual.  In  whole 
or  in  part,  oi>en,  continuous,  exclusive,  and 
hostile.  So  characterized,  the  element  of 
laches  arises  as  a  presumption  from  failure 
of  the  true  owner  to  assert  his  title.  It  is 
not  necessary  that  the  acts  of  the  adverse 
claimant  be  such  that  the  trae  owner  will 
know  of  the  hostile  claim.'  It  is  sufficient  if 
they  be  such  as  to  furnish  him  means  of 
knowledge.  On  this  point  the  learned  judge 
said,  in  regard  to  possession:  "It  must  be  a 
continuous  possession,  every  year,  to  bring 
it  within  the  statute  of  adverse  possession. 
I  may  say,  it  means  hostile  adverse  posses- 
sion,—hostile  possession.  It  must  be  contin- 
uous, hostile,  and  uninterrupted,  and  under 
claim  of  title  exclusive  of  any  other  right. 
If  he  went  there  In  1872,  under  claim  of  title 
exclusive  of  any  other  right,  and  had  been  in 
continuous  possession  of  that  part  out  of 
water;  if  he  cut  timber  every  year,  and  got 
a  supply  of  fuel  from  there  year  after  ye^r,— 
you  are  at  liberty.  If  you  believe  the  evi- 
dence, to  find  he  bad  possession  under  the 
statute.  If  he  has  not  [been  In  adverse  pos- 
session], applying  the  rules  of  law,— the  pro- 
visions of  the  statute  in  regard  to  possession 
being  rontlnuous,  open,  and  notorious,— then 
he  gets  no  title."  Perhaps  the  law  might 
have  been  more  clearly  stated,  but  the  charge 
sufficiently  Informed  the  jury  of  all  the  ele- 
ments requisite  to  adverse  possession.  To 
he  sure,  neither  the  word  "visible"  nor  "ex- 
clusive" was  used;  but  the  jury  were  told 
that  the  possession  must  be  continuous,  hos- 
tile, and  notorious.  It  is  difficult  to  perceive 
how  the  acta  to  which  the  court  confined  the 
case,  such  as  by  cutting  timber  and  getting 
a  supply  of  fuel  from  the  land  year  after 
year,  could  be  other  than  visible;  and.  If 
sach  acts  were  continoous  and  hostile  to  the 
true  owner,  how  they  could  be  otherwise 
than  exclusive,  in  view  of  the  fact  that  the 
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evidence  condualvely  shows  that  the  true 
owner,  during  the  period  in  question,  did  not 
exercise  any  acts  of  ownership  over  the  prop- 
erty. 

7.  That  the  court  failed  to  instruct  the  Jury 
upon  the  subject  of  Miller's  good  faith.  On 
this  the  appellants  requested  the  court  to 
charge  the  Jury  as  follows:  "If  the  evidence 
does  not  show  the  cutting  o^  timber  on  or 
the  pasturage  of  the  whole  tract  in  suit,  it  is 
necessary,  to  a  recovery  in  this  action  of  the 
wliole  tract,  that  the  entry  under  the  deed  to 
Miller,  and  his  holding  under  it,  should  have 
been  in  good  faltb;  that  Is,  it  is  necessary 
for  you  to  be  satisfied,  by  the  evidence,  that 
he  honestly  believed  that  his  deed  gave  him 
a  good  title  to  the  whole  tract."  On  this  sub- 
ject tliere  is  a  conflict  of  authority,  of  such 
long  standing  and  in  respect  to  so  many 
phases  of  the  question,  that  it  is  useless  to 
try  to  reconcile  the  various  adjudications. 
Such  conflict  is  not  merely  between  different 
Jurisdictions,  but  is  found  in  the  adjudica- 
tions of  the  same  court,  and  it  may  be  said  tliat 
this  court  is  not  entirely  free  from  that 
criticism.  This  has  grown  out  of  the  gradu- 
al development  of  the  law  from  an  early 
period,  when  it  was  quite  generally  held  that 
only  occupants  in  good  faith  could  acquire  title 
by  adverse  possession,  to  the  rule  obviously 
prescribed  by  the  statute,  but  reluctantly 
adopted  by  the  courts,  doing  entirely  away 
with  all  uecesslty  for  Judicial  Investigation  in- 
to the  hidden  motives  of,  the  entiy  or  pos- 
session, and  all  questions'  of  good  faith  re- 
specting the  same,  and  suttstitutlng  instead  the 
rule  that  open,  exclusive,  continuous,  unin- 
terrupted, and  hostile  possession,  for  the  stat- 
utory period,  whether  in  good  faith  respecting 
boundaries  or  title,  or  whether  applied  to  ac- 
tual possession  or  Actual  possession  of  part  ac- 
companied by  constructive  possession  of  the 
balance  included  in  a  written  Instnuuent  upon 
which  the  claim  of  title  is  Imsed,  does  the 
work.  The  rule  that  good  faith  in  respect  to 
the  validity  of  the  claim  of  title  must  charac- 
terize the  entry  and  possession  is  still  held  in 
some  Jurisdictions;  in  others,  it  Is  held  that 
good  faith  only  applies  to  constructive  posses- 
sion; and  in  still  others,  while  the  element  is 
held  to  be  Indispensable,  it  Is  so  limited  as  to 
be  practically  done  away  with.  In  the  late 
worlc  by  Newell  on  Ejectment  (page  7tfe)  it  is 
said:  "Good  faith  in  the  claimant  is  ^n  Indis- 
pensable element  In  the  law  of  adverse  posses- 
sion. But  by  the  term  'good  faith,'  as  used  In 
this  connection.  It  must  not  be  understood  that 
It  Involves  an  inquiry  into  the  party's  belief  In 
the  character  or  strength  of  his  title,  or 
whether,  in  fact,  he  has  any  title.  What  is 
meant  by  the  term  Is  simply  good  faith  in 
claiming  possession  and  title,  or,  In  other 
words,  a  real  Intention  to  claim  the  land  as 
his  own,  distinct  and  hostile  to  the  title  of 
the  owner." 

This  only  illustrates  the  tenacity  with  which 
text  writers,  as  well  as  courts,  have  clung  to 
the  term  ''good  faltb"  as  an  element  of  ad- 


verse possession,  in  tbdr  efforts  to  harmon- 
ize the  holdings  of  different  courts  on  the- 
subject.  The  case  which  Mr.  Newell  dtes 
as  authority  for  the  rule  as  he  states  it  i» 
Davis  V.  Hall,  92  111.  85,  and  that  does  not 
support  such  rule  at  all,  but  says  that  goo<l 
faith  In  such  a  case  requires  a  sincere  belief 
hi  the  claimant  that  be  is  the  owner  of  the 
premises.  To  say  that  good  faith  is  an  essen- 
tial element,  and  then  to  limit  it  to  mere  intent 
to  claim  title,  is  to  eliminate  it  altogether,  as 
the  intent  to  dalm  title  may  exist  entirely  in- 
dependent of  any  elemetat  of  good  faith,  as  the 
term  bds  universally  been  understood.  Tbis 
court  early  laid  down  the  rule  that  the  claim- 
ant must  enter  bona  flde,bdlevlng  In  good  faltb 
that  the  land  Is  his,  'and  that  he  has  a  title. 
Woodward  v.  McReynolds,  2  Pin.  268,  follow- 
ing Livingston  v.  Iron  Co.,  9  Wend.  518,  whicb 
was  overruled  in  the, leading  case  of  Humbelt 
V.  Trinity  Church,  2*  Wend.  589,  holding  that 
bona  fides  is  never , necessary  in  adverse  pos- 
session. That  court  later,  in  Crary  v.  Good- 
man, 22  N.  Y.  177,  tried  to  harmonize  Liv- 
ingston V.  Iron  Co.  with  Humbelt  v.  Trinity 
Church,  by  drawing  a  distinction  bcftween  the- 
fonner,  which  arose  under  the  champerty  act. 
and  the  latter,  which  depended  on  the  statute 
of  limitations.  But  latei-,  in  Sands  v.  Hughes, 
53  N.  Y.  296,  this  distinction  was  doubted, 
and  so  the  law  remains  in  the  state  of  New 
York.  In  the  opinions  of  this  court  since 
Woodward  v.  McReynolds,  expressions  are 
frequently  found  which  apparently  support 
the  doctrine  of  that  case.  In  Watts  v.  Owens,. 
C2  Wis.  512,  22  N.  W.  720.  (opinion  by  Mr. 
.Tustlce  Orton),  It  Is  said:  "The  animus  or 
intent  with  which  the  entry  is  made  must  be 
bona  fide,— an  entry  believing  in  good  faith 
that  the  land  is  his,  and  that  he  has  title;" 
citing  Livingston  v.  Iroii  Co.,  supra.  But 
Mr.  Justice  Orton's  obsetvation  in  that  re- 
gard was  not  necessary  to  the  decision  of  that 
case,  and  appears  to  have  been  a-  personal 
expression  of  opinion,  and  not  an  announce- 
ment of  the  law  as  held  by  the  court  That  it 
was  not  tlie  doctrine  of  this  court  at  that  time, 
and  that  Woodward  v.  McReynolds  had  long 
prior  thereto  been  overruled,  though  not  by 
direct  reference,  there  is  abundance  of  evi- 
dence. In  North  v.  Hammer,  35  Wis.  425,  It 
was  said.  In  effect,  that  If  the  party  enters, 
claiming  title  exclusively,  and  remains  In  the 
open,  uninterrupted,  exclusive  possession,  so 
claiming  title,  for  the  statutory  period,  that  is 
enough,  whether  the  title  is  good  or  not,  and 
without  regard  to  the  claimant's  belief  on  the 
subject.  The  same  doctrine  is  found  in  Mc- 
Millan V.  Wehle,  55  Wis.  eSa,  13  N.  W.  §94. 
and  in  Hacker  v.  Horlemus,  69  Wis.  280,  34 
N.  W.  125.  In  the  late  case  of  Railroad  Go. 
V.  Groh,  85  Wis.  641,  55  N.  W.  714,  loron.  C. 
.T.,  said  that,  to  maintain  title  by  adverse  pos- 
session, good  faith  Is  not  essential.  It  is  suf- 
ficient that  the  entry  of  the  disseisoi^is  hostile 
to  all  the  world,  that  he  intends  to  hold  the 
land  as  his  own,  and  does  hold  it  for  the  stat- 
utory period  of  limitations.    To  be  sure,  that 
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was  said  with  reference  to  an  entry  and 
claim  of  title  merely,  where  the  possession 
was  actnal,  and  not  a  claim  under  color  of 
title,  or  a  claim  under  color  of  title  com- 
bining actiml  possession  of  a  part  witli  con- 
structive  possession  of  the  balance  described 
in  the  written  Instrument  upon  which  the 
claim  was  based,  leaving  an  opportunity  for 
argument  that  it  does  not  apply  to  the  lat- 
ter class  of  cases;  but  the  language  is  gen- 
eral, and  it  may  be  taken  to  be  the  established 
doctrine  of  this  court  tliat  it  applies  to  all 
cases  of  adverse  possession  under  the  stat- 
utes of  limitations  of  this  state,  whether 
founded  upon  claim  merely,  or  upon  color  of 
title,  and  whether  the  possession  be  simply 
possessio  pedis,  or;  in  addition,  a  constructive 
possession,  co-extenslve  with  the  premises  de- 
scribed in  a  written  instrument  constituting 
the  color  of  title.  By  this,  the  plain  words 
of  the  statute  are  construed  according  to  the 
obvious  legislative  intent.  There  Is  no  middle 
ground  that  can  be  resorted  to  on  this  sub- 
ject Good  faith  is  an  essential  element  of 
adverse  possession  under  the  statutes  of  limi- 
tations, or  it  is  not.  The  controversy  should 
lie  tested  and  determined  by .  the  language 
of  the  statutes.  We  do  net  find  it  there  in 
any  literal  expression,  or  'find  anything  to 
warrant  a  departure  from  the  plain  import 
of  tbe  words  used.  But,  if  this  were  not  so, 
and  we  resort  to  considerations  of.  their  rea- 
son and  spirit,  the  same  result  is  reached. 
The  statutes  of  limitations  are  statutes  of 
rc)K>8e,  and  their  purpose  should  not  be  Im- 
paired by  injecting  hito  them  by  Judicial  con- 
struction elements  that  are  not  there. 

8.  It  is  further  assigned  that  the  court  erred 
in  holding  that  the  deed  describes  the  land 
claimed  to  have  been  adversely  held,  iftns 
was  an  important  element  in  the  case,  as 
the  title  by  adverse  possession  cannot  be  ex- 
tended beyond  the  limits  of  the  land  de- 
scribed in  the  deed  under  which  the  entry  and 
claim  of  title  was  made.  McKvoy  v.  Loyd,  31 
Wis.  142;  Furlong  v.  Garrett.  44  Wis.  Ill; 
Oliilds  v.  Nelson,  (59  Wis.  12.5,  33  N.  W.  587. 
The  court  properly  held  that  the  foundation  of 
plaintiff's  title  is  the  deed  from  Bowman  to 
Miller.  MUler  had  no  title,  nor  claim  of  title, 
and  made  no  entry  prior  to  obtaining  that 
deed.  The  north  boundary  line  described  in 
the  Bowman  deed  Is  the  Mullet  river.  That 
called  for  a  line  of  definite  location  that  over- 
comes distance  and  quantity.  In  the  absence 
of  any  ambiguity  in  the  description;  and  we 
find  none. 

0.  Error  is  further  assigned  in  that  the  court 
failed  to  instruct  the  Jury  respecting  the  bur- 
den of  proof.  It  does  not  appear  that  there 
was  any  request  to  instruct  in  that  regard, 
or  that  the  omission  of  such  Instniction  from 
(he  general  charge  was  seasonably  called  to 
the  attention  of  the  trial  court  by  an  excep- 
tion. Hence,  no  error  can  be  predicated  on 
Kucb  omission.  Lachmer  v.  Salomon,  9  Wis. 
129;  Austin  v.  Moe,  68  Wis.  458,  32  N.  W. 
~eo.    There  are  several  other  assignments  of 


error,  all  of  which  have  been  considered; 
but  there  are  none  of  suSlcient  importance,  In 
our  Judgment,  to  require  further  notice  in  this- 
oplnlon.  The  Judgment  of  the  circuit  court 
Is  affirmed. 


McKEX)N  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO.. 

(Supreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

Actios— Tort  or  CoNrRAOr  — Carriers  op  Pas- 

SEVGERB — Passenger  in  Slbbpino  Car — Duty 

TO  Awaken — Eviobnoe— IxaTRDCTioxit. 

1.  A  complaint,  in  an  action  to  recover  for 
personal  injuries  and  maltreatment  alleged  to 
have  been  sustained  by  plaintiff  while  a  passenger 
on  a  train  of  defendant  railroad  compan.v,  where 
she  occupied  a  berth  in  a  sleeper,  by  reason  of 
the  failure  of  defendant's  servants'  to  awaken 
her  until  the  train  had  stopped  at  her  place  of 
destination,  and  by  their  hurrying  her  from  the 
car  without  l}eing  dressed,  states  a  cause  of  ac- 
tion in  tort,  and  not  for  breach  of  contract. 

2.  It  is  the  duty  of  a  railroad  company,  which 
sells  a  passenger  a  ticket  to  a  place  on  Its  line 
of  road,  and  a  sleeping-car  ticket  to  an  interme- 
diate point,  where  the  passenger  is  required  to 
change  cars,  to  awaken  the  passenger  a  surtirient 
time  before  reacliing  such  point  to  allow  an  op- 
portunity to  dross  and  prepare  to  make  the 
change  in  a  suitable  and  decent  condition. 

3.  It  was  not  error  to  permit  a  medical  expert 
to  give  an  opinion,  based  on  the  testimony  of  an- 
other witness,  which  he  heard,  assuming  such 
testimony  to  be  true. 

4.  An  Instniction  stating  that,  if  an  net  "led 
naturally  to,  and  might  have  been  expected  to 
produce,"  a  certain  result,  it  would  be  the  direct 
and  proximate  cause,  is  not  so  general  as  to  be  er- 
roneous, in  not  confining  the  jury  to  what  might 
have  been  reasonably  expected  by  a  man  of  or- 
dinary intelligence  and  prudence,  where  no  more 
definite  instruction  was  rcqursted. 

5.  The  form  of  special  questions  submitted  to 
a  jury  is  largel.v  discretionarj'  with  the  court, 
and  it  is  not  error  to  refuse  to  submit  questions 
calling  for  findings  on  merely  evidentiary  fuels. 

6.  A  court  is  not  required  to  give  instniotions 
tending  to  cast  doubt  or  suspicion  on  the  testi- 
mony of  any  particular  ^^itncss. 

7.  An  instruction  tliat'the  jury  shall  find  the 
facts  they  believe  "to  be  established  by  the  fair 
weight  of  nil  the  evidence"  is  not  erroneous. 

Appeal  from  circuit  ccurt,  Lincoln  county; 
Charles  V.  Bardeen,  Judge. 

Action  by  Henrietta  Mclveon  aga!n.st  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. Judsment  for  plaintiff,  and  (lofoiidant 
api)enls.    Afllrmod. 

C.  H.  Van  Alstlne,  for  appellant  Van 
Hecke  &  Smart,  for  respondent. 

CASSODAY,C.J.  This  Is  an  action  to  recov- 
er damages  sustained  by  reason  of  the  defend- 
ant's maltreatment  of  the  plaintiff  while  riding 
on  the  defendant's  pas.<ienger  train,  at  and  near 
New  Lisbon,  in  this  state.  In  respect  to  her 
changing  cars  at  that  place.  Issue  being 
Joined  and  a  trial  had,  the  Jury  returned  a 
special  verdict,  the  findings  of  which,  to- 
gether with  the  undisputed  facts,  are  to  the 
effect  that,  on  the  evening  of  June  16,  1894, 
the  plaintiff  and  her  husband  and  their  lit- 
tle boy  were  in  Chicago;  that  the  liusband 
bought  of  the  defendant  two  tickets,  one  for 
himself  and  the  other  for  the  plaintiff,  from 
Chicago  to  Merrill,  in  this  state;   that  thejr 
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started  on  the  train  about  half  past  10 
o'clock  that  evening;  that,  upon  boarding 
the  train,  the  plaintiff's  husband  bought  a 
sleeping-car  ticket  for  the  plaintiff  and  their 
little  boy  from  Chicago  to  New  Lisl>on;  that, 
-svithin  a  few  minutes  after,  the  plaintiff  and 
the  little  boy  retired  In  their  berth,  and  re- 
mained there  until  the  train  reached  New 
Lisbon;  that,  when  the  train  reached  Mil- 
waulcee,  another  sleeper,  destined  for  Mer- 
rill, was  attached  to  the  train;  that  the 
train  reached  New  lyisbon  between  5  and  6 
o'clock  liie  next  morning;  that  the  defend- 
ant's porter  did  not  awaken  the  plaintiff  In 
time  for  her  to  dress  herself  and  child  be- 
fore the  train  arrived  at  New  Ldsbon;  that 
the  defendant's  porter  did  not  attempt  to 
awaken  plaintiff  at  or  near  the  station  call- 
ed "Lyndon";  that  the  defendant's  porter  did 
not  have  good  reason  to  believe  that  he  had 
awakened  the  plaintiff;  that  the  defendant's 
porter  did  not  exercise  proper  care  in  his 
treatment  of  the  plaintiff  after  she  was 
awakened,  and  until  she  was  put  into  the 
Merrill  sleeper  at  New  Lisbon;  that  such 
failure  to  awaken  the  plaintiff,  and  her  treat- 
ment by  the  defendant's  porter  after  the 
train  arrived  at  New  Lisbon,  was  the  direct 
and  proximate  cause  of  the  injuries  she  sus- 
tained; that  the  plaintiff  was  not  guilty  cf 
any  want  of  ordinary  care  which  contribut- 
ed to  cause  the  Injuries  she  sustained;  that, 
under  all  the  attending  circumstances,  a 
nervous  shock  sufficient  to  cause  bodily  In- 
juries, or  damages  of  some  form  or  some 
kind,  to  the  plaintiff,  might  have  been  rea- 
sonably expected,  by  a  man  of  ordinary  In- 
telligence and  prudence,  conducting  the  busi- 
ness carried  on  by  the  defendant,  to  result 
from  the  failure  to  so  awaken  tLe  plaintiff, 
and  from  the  treatment  she  received  before 
and  while  being  transferred  to  the  MeiTlU 
sleeper;  that,  If  the  court  orders  Judgment 
for  the  plaintiff  on  the  verdict,  then  the  Jury 
assesses  her  damages  at  $2,500;  that  the 
plaintiff  and  little  boy  first  passed  into  the 
sleeper  for  Merrill,  and  then,  after  a  little 
while,  went  to  a  hotel  In  New  Lisbon,  and 
the  plaintiff  there  laid  down;  that,  between 
9  and  10  o'clock  that  morning,  they  started 
on  the  train  from  New  Lisbon  to  Merrill,  not 
In  the  sleeper,  but  In  an  ordinary  passenger 
car;  that  at  Mosinee  Dr.  E.  C.  Fish  was 
called  Into  the  car  to  attend  the  plaintiff, 
and  he  found  that  she  was  about  to  have  a 
miscarriage,  and  did  have  such  miscarriage 
on  the  train.  From  the  Judgment  entered 
on  the  special  verdict  in  t&vor  of  the  plain- 
tiff, the  defendant  brings  this  appeal.  Coun- 
sel assigns  29  different  errors,  and  these  sev- 
eral errors  are  discussed  under  22  different 
heads.  We  must  be  excused  from  dividing 
the  transaction  up  Into  so  many  different 
fragments,  and  then  considering  each  frag- 
ment by  Itself,  disconnected  from  the  other 
facts  and  circumstances  In  the  case,  with 
which  It  is  properly,  if  not  necessarily,  con- 
nected. 


1.  Some  of  these  errors  are  based  on  the 
theory  that  the  complaint  alleges  a  cause  of 
action  on  contract,  and  not  in  tort  True, 
the  complaint  alleges,  In  effect,  that  there 
wajs  Impllod  In  the  contract  of  carriage  that 
the  defendant  would  awaken  the  plaintiff 
a  sufficient  length  of  time  before  reaching 
New  Lisbon  to  enable  her  to  dress  herself 
and  child,  and  otherwise  prepare  herself  to 
be  ready  to  leave  the  train  safely,  and  with- 
out haste  or  delay,  when  the  same  should  ar- 
rive at  that  place.  It  also  alleges,  in  effect, 
that,  according  to  the  rules  and  regulations 
of  the  defendant,  and  by  common  usage  and 
practice,  It  was  its  duty  to  so  awaken  the 
plaintiff,  and  that  the  servants  and  employes 
of  the  defendant  in  charge  of  the  sleeper 
agreed  to  so  awaken  her  when  she  procured 
her  berth,  but  that  they  "did  not  call  nor 
awaken  her  before  reaching  New  Lisbon, 
but  neglected  and  failed  so  to  do,  without 
any  reason  therefor";  that  the  plaintiff  was 
still  sleeping  when  the  train  reaclied  New 
Lisbon;  that,  upon  reaching  New  Lisbon, 
the  porter  of  the  car  drew  the  curtains  In 
front  of  her  berth  apart,  and  Informed  the 
plaintiff,  occupying  the  same,  that  the  train 
had  arrived  at  New  Lisbon;  that  she  must 
hurry  and  leave  the  train  at  once;  that,  up- 
on her  requesting  him  to  hold  the  train  for 
a  few  minutes,  to  enable  her  to  dress  herself, 
he  refused  so  to  do,  and  continued  to  urge 
her  to  leave  the  car  at  once;  that,  from  the 
time  she  was  awakened  until  the  departure 
of  the  train  from  the  station,  the  time  was 
Insufficient  to  permit  the  plaintiff  to  properly 
prepare  herself  and  leave  the  train;  that  she 
at  once  arose  from  her  berth,  and  the  porter 
refused  to  allow  her  to  put  on  hw  clothing, 
but  pushed,  hustled,  and  hurried  her  to  the 
rear  end  of  that  car,  to  which  the  sleeper 
for  Merrill  was  attached,  and  Into  which  ahe 
was  required  by  the  porter  to  go;  that  the 
train  on  which  she  bad  so  been  travelidg 
was  started  about  the  time  she  reached  the 
door  of  the  sleeper  she  was  so  leaving;  that, 
by  reason  of  the  conduct  of  the  porter,  and 
the  facts  stated,  and  the  starting  of  the 
train,  she  was  at  the  time  very  much  excit- 
ed, and  fell  with  great  force  against  the 
frame  work  or  fixtures  of  the  Merrill  sleep- 
er, on  entering  the  same,  on  account  of 
which  she  was  seriously  bruised  and  Injur- 
ed; that,  at  the  time  she  was  so  ejected  from 
the  car,  she  had  on  but  little  clothing,  and 
her  person  was  exposed  to  a  number  of  men, 
occupying  the  Merrill  sleeper  at  the  time 
she  entered  the  same,  and  they  saw  her  In 
that  condition;  that  It  was  raining  very 
hard  at  the  time,  and  she  was  exposed  to 
the  same  in  leaving  the  train;  that  she  was 
at  the  time  30  years  of  age,  and  In  good 
health,  but  pregnant  with  child;  that,  by 
reason  of  the  facts  stated,  she  became  very 
lU  a  few  minutes  after  entering  the  Merrill 
sleeper,  and  bad  a  miscarriage  on  the  same 
day-  Prom  the  whole  complaint  we  think  It 
w,^B  manifest  that  the  cause  of  action  al- 
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ieged  is  for  the  maltreatment  of  the  plaintiff, 
aad  hence  la  in  tort,  and  is  not  for  a  mere 
breach  of  contract  Brown  t.  Railway  Co., 
M  Wis.  342,  11  N.  W.  356.  911;  MueUer  T. 
UaiUvay  Co.,  86  Wis.  310,  56  N.  W.  914. 

2.  It  l8  contended  that  actionable  negUgenca  la 
not  prored,  and  hence  that  a  verdict  should 
hare  been  directed  In  favor  of  the  defendant,  or 
else  the  verdict  ^ould  have  been  set  aside  and 
a  new  trial  granted.  It  is  enough  to  say,  In 
answer  to  such  contention,  that  the  evidence  in 
behalf  of  the  plahitlff  tends  to  prove  the  allega- 
tions of  the  conqilalnt.  It  also  appears  that  tha 
findings  of  the  jury  are  supported  by  the  evi- 
dence. It  was  impossible  for  the  defendant, 
with  a  train  running  to  La  Crosse,  to  carry  the 
plaintiff  to  Merrill  without  tier  chajiging  caiB 
at  New  Lisbon.  As  the  plaintiff  held  the  de- 
fendant's sle^ing-car  ticket  to  New  Lisbon,  she 
was  necessarily  expected  to  use  it  by  occupy- 
ing her  berth  until  awaliened  for  the  purpose  of 
making  such  change  of  cars.  To  make  such 
diaage.  It  became  the  duty  of  the  defendant, 
whetlier  stipulated  in  the  contract  of  carriage  or 
Dot.  to  either  awaken  her  in  time  to  make  the 
necessary  preparation  for  such  change  in  a  suit- 
able and  decent  manner,  upon  reaching  the  sta- 
tion, or,  failing  to  so  awaken  her  before  reaching 
the  station,  to  bold  the  ti'ain  at  that  point  for  a 
sufllcient  length  of  time  to  enable  her  to  make 
such  pFeparation  as  was  necessai?  to  change 
cars  witliout  trepidation,  or  the  exposure  of  her 
person  to  the  ga2e  of  spectators.  The  neglect 
of  the  defendant  to  perform  such  duty,  result- 
ing in  damage  to  the  plaintiff,  under  the  facts 
and  circumstances  stated  and  found,  is  suffi- 
cient to  authorize  a  recovery,  notwithstanding 
such  doty  is  not  expressly  prescribed  in  the  con- 
tract. These  views  are  supported  by  numerous 
acUudicatioDS.  A  few  only  are  cited:  Brown 
r.  Railway  Co.,  64  Wis.  342,  11  N.  W.  356, 
911;  StnU  V.  Railway  Co.,  73  Wis.  147,  40  N. 
W.  653;  Dawson  v.  Railroad  Co.,  11  Am.  & 
Eng.  B.  Gas.  134;  Car  Co.  v.  Smith  (Tex.  Sup.) 
14  S.  W.  993;  Railway  Co.  v.  Roemer  (Tex. 
Civ.  App.)  20  S.  W.  &13;  Pordyce  v.  Nix  (Ark.) 
23  S.  W.  967;  Railway  Co.  v.  Biddle  (Ky.)  34  S. 
W.  901.  Counsel  for  the  defendant  cite  Nichols 
v.  Railway  Co.,  90  Mich.  203,  51  N.  W.  364, 
but  it  is  not  In  point.  In  that  case  the  plain- 
tiff had  no  sleeping-car  ticket.  The  court  held 
tliat  it  was  the  duty  of  the  conductor  or  brake- 
man  to  call  out  the  statlop,  but  not  to  awaken 
the  plaintiff.  In  that  case  the  plaintiff,  after 
tiaving  passed  his  statical,  Jumped  off  at  a 
branch  track,  or  crossing,  in  the  woods,  where 
there  were  ao  inhaljitants  nor  station  agent,  and 
without  the  knowledge  or  expectation  of  any  of 
the  trainmen. 

3.  We  perceive  qo  error  in  allowing  the  med- 
ical experts,  who  bad  heard  the  plaintiff  give 
3  part  of  her  testimony  In  court,  and  then  heard 
the  balance  of  her  testimony  read  to  them  by 
the  court  reporter,  to  testify  what.  In  their  opin- 
ions, was  the  cause  of  the  miscarriage,  assum- 
ing the  testimony  of  the  plaintiff  to  be  true. 
Catea  v.  Fleischer.  67  Wis.  504,  30  N.  W.  674; 
Abbot  V.  Dwlnnell,  74  Wi&  514,  43  N.  W.  496. 
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4.  We  find  no  reversible  error  in  the  portion 
of  the  chacge  to  the  Jury  to  the  effect  that,  by 
the  words  "direct  and  proximate  cause,"  con- 
tained in  the  special  verdict  submitted,  was 
meant  the  cause  which  naturally  led  to,  and 
might  have  been  expected  to  be  directly  Instru- 
mental In  producing,  the  result  complained  of; 
tliat,  if  they  found  the  failure  to  awaken  the 
plaintiff,  so  as  to  give  her  a  reasonable  time  to 
dress  herself  and  child  (she  using  due  and  rea- 
sonable diligence),  before  the  train  reached  New 
Llslx>n,  and  the  treatment  she  received  thereaft- 
&c,  was  the  cause  which,  under  ail  the  proof, 
led  naturally  to,  and  which  might  have  been 
expected  to  be  directly  instnuuental  in  pro- 
ducing, the  injuries  which  they  should  find  the 
plaintiff  Iiad  sustained,  then  their  answer  to  the 
sixth  question  should  be  "Yes";  otherwise, 
"No."  The  criticism  is  that  the  Jury  were  at 
liberty,  under  the  charge,  to  answei-  the  ques- 
tion In  the  affirmative  if  the  defendant  or  its 
porter  might  have  exjiected  the  result  in  ques- 
tion, instead  of  a  man  of  ordinary  intelligence 
and  prudence  expecting  the  same;  and  he  cites, 
in  support  of  his  contention,  Atkinson  v.  Trans- 
portation Co.,  60  W^is.  102,  163,  18  N.  W.  764, 
774.  This  portion  of  the  charge  may  be  too 
general,  and  not  as  definite  and  certain  as  it 
siiould  have  been,  in  the  particular  mentioned; 
but  it  is  substantially  the  saxue  as  the  Insti-uc- 
tion  refused  in  the  Atldnson  Case.  If  tlie  de- 
fendant wanted  a  more  definite  and  certain  in- 
struction, it  should  have  been  requested.  We 
do  not  think  the  Jury  were  misled. 

5.  Error  is  assigned  because  the  court  char- 
ged the  jury  to  the  effect  that  it  was  the  de- 
fendant's duty  "to  use  the  utmost  care  and  dili- 
gence" to  see  that  the  "plaintiff  was  awakened 
In  time,"  etc.  It  Is  conceded  that  such  Is  the 
degree  of  care  wliich  the  defendant  was  requir- 
ed to  exercise  In  safely  carrying  the  plaintiff; 
but  it  is  claimed  that  the  defendant  was  not 
required  to  exercise  the  same  degree  of  care  Id 
awaltening  the  plaintiff.  There  may  be  good 
ground  for  the  distinction.  Morris  v.  Railroad 
Co.,  106  N.  Y.  678,  13  N.  B.  455;  Palmer  v. 
Pennsylvania  Co.,  Ill  N.  Y.  488,  18  N.  E.  859; 
Kelly  V.  Railroad  Co.,  112  N.  Y.  443,  20  N.  E. 
383.  However  that  may  be,  the  error,  if  any, 
was  wholly  eliminated  by  the  answers  to  the 
first,  thh;d,  and  fourth  questions  of  tlie  special 
verdict,  to  the  effect  that  th^  defendant's  por- 
ter did  not  awaken  the  plaintiff,  nor  attempt  to 
awaken  her,  n<x'  have  good  reason  to  t)elieve 
that  he  iiad  awakened  her,  as  above  stated. 
Goldsworthy  v.  Town  of  Linden,  75  Wis.  25, 
43  N.  W.  656. 

6.  Error  is  assigned  because  the  court  charged 
the  Juiy  to  the  effect  that,  in  carrying  passen- 
gers, raikpads  are  held  to  the  highest  degree  of 
care,  diligence,  and  sldil  cousjsteut  with  such 
mode  or  means  of  transportation,  nadtr  the 
particular  circumstances  hi  proof;  that  they 
are  bound  to  give  passengers  reasonable  notice 
of  the  approach  to  their  station.  In  order  that 
they  may  alight;  that  the  Jury  were,  by  the 
fifth  question,  required  to  find  whether,  undei 
the  circumstances  In  this  case,  the  porter  used 
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sucb  care  In  his  treatment  of  the  plaintiff,  after 
she  was  awalcened,  and  until  she  was  put  Into 
the  MerrlU  sleeper  at  New  Lisbon.  This  lost 
statement  sufficiently  expresses  the  nature  of 
the  fifth  question;  and  it  will  be  observed  that 
It  relates  entirely  to  the  degree  of  care  to  be  ex- 
ercised by  the  defendant  in  safely  carrying  the 
plaintiff  as  a  i^ssenger,  and  hence  was  not  er- 
roneous. 

7.  Numerous  errors  are  assigned  because 
the  court  refused  to  submit  several  addition- 
al questions  to  the  jury,  In  effect,  as  to 
whether  the  defendant's  porter  stood  in  front 
of  the  plaintiff's  berth  at  New  Lisbon,  and 
opened  the  curtains  of  that  berth  while  the 
plaintiff  was  awake  and  sitting  up  In  her 
berth;  whether,  by  reason  of  such  opening 
of  the  curtains,  the  plaintiff  received  a  nerv- 
ous shock,  which  was  the  direct  or  proxi- 
mate cause  of  her  miscarriage;  whether,  in 
making  the  Journey  from  the  plaintiff's 
berth  to  the  Merrill  sleeper,  the  defendant's 
porter  did  go  ahecd  of  the  plaintiff  and  car- 
ry her  child;  whether  the  plaintiff,  under 
the  attending  circumstances,  ought  to  have 
suffered  feelings  of  shame  and  humiliation 
by  being  obliged  to  go  Into  the  presence  of 
strange  men  with  her  person  covered  as  It 
was  at  the  time;  whether  the  failure  to 
awaken  the  plaintiff  was  the  proximate 
cause  of  her  Injuries;  and  whether  her  nerv- 
ons  shock  was  the  proximate  cause  of  her 
Injuries.  Such  questions  all  relate  to  evi- 
dential? facts;  and  it  is  admitted,  as  to  some 
of  them,  there  was  no  error  in  any  of  such 
refusals.  As  this  court  has  frequently  in- 
dicated, such  special  verdict  was  not  de- 
signed to  elicit  from  the  Jury  an  abstract  of 
the  evidence,  and  their  form  Is  very  much 
In  the  discretion  of  the  trial  court.  Hed- 
dles  V.  Railroad  Co.,  74  Wis.  257,  258,  42  N. 
W.  237,  243;  Lumber  Co.  v.  MlhlUs,  80  Wis. 
651,  50  N.  W.  507.  et  seq. 

8.  Several  errors  are  assigned  because  the 
court  refused  to  charge  the  Jury  to  the  effect 
that  the  undisputed  fact  that  the  porter  had 
awakened  all  the  other  passengers  who 
were  to  change  cars  at  New  Lisbon  tended 
to  corroborate  him  in  his  statement  tiiat  he 
did  awaken  the  plaintiff;  that,  in  deter- 
mining the  question  of  damages,  they  must 
not  allow  anything  for  any  feelings  of  shame 
and  humiliation,  unless  they  caused  or  con- 
tributed to  her  bodily  Injury;  that,  under 
the  circumstances,  the  plaintiff's  husband 
would  have  been  a  competent  wltn'ess;  and 
that  the  failure  to  call  him  to  contradict  the 
porter's  statement  that  he  went  into  the 
Merrill  sleeper  Just  ahead  of  the  plaintiff, 
and  her  husband  Just  behind  her,  raised  the 
presumption  that  her  husband's  testimony 
would  have  corroborated  the  porter.  The 
court  had  already  charged  the  Jury'  to  the 
effect  that.  If  the  plaintiff  had  "deliberately 
and  knowingly  sworn  falsely  In  regard  to 
one  material  fact  in  the  case,"  then  they 
were  not  bound  to  believe  any  of  her  state- 
ments,   unless    corroborated.     The    question 


as  to  the  credibility  of  the  witnesses  and 
the  weight  and  effect  of  their  testimony  was 
for  the  Jury.  Benjamin  v.  Covert,  E5  Wis. 
157.  12  N.  W.  387;  Pool  v.  Railway  Co.,  .50 
Wis.  227,  14  N.  W.  46;  Thomas  v  Paul,  87 
Wis.  607,  58  N.  W.  1031.  The  court  was  not 
required  to  cast  suspicion  and  doubt  upon 
the  testimony  of  any  particular  witness. 
Lumber  Co.  v.  Smith,  71  Wis.  304,  37  N.  W. 
412.  So  far  as  the  request  to  charge  re- 
specting the  plaintiff's  feelings  of  shame 
and  humiliation,  the  giving  of  It  would  have 
been  misleading,  besides  being  objectiona- 
ble under  the  authorities  cited.  We  find  no 
error  In  refusing  the  instructions  mentioned. 

9.  Exception  Is  taken  because  the  court 
charged  the  jury  that  "many  of  the  claims 
of  the  plaintiff  as  to  just  what  occurred 
have  been  denied  by  the  defendant's  wit- 
nesses, and  you  will  be  called  upon  to  find 
the  facts  you  believe  to  be  established  by 
the  fair  weight  of  all  the  evidence,  as  em- 
bodied In  the  special  verdict  submitted  to 
you."  The  criticism  is  upon  the  use  of  the 
word  "fair,"  but  the  facts  were  "to  be  es- 
tablished by  the  fair  weight  of  all  the  evi- 
dence." The  word  "establish"  ordinarily 
means  "to  settle  firmly;  to  fix  unalterably." 
And  hence  the  facts  could  not  be  so  "e8tal>- 
lished"  except  by  the  greater  weight  or  pre- 
ponderance of  the  evidence.  Manifestly,  it 
wos  not  misleading.  Thomas  v.  Paul,  87 
Wis.  607,  58  N.  W.  1031. 

10.  We  cannot  say  that  the  verdict  is  so 
excessive  as  to  create  the  belief  that  the 
Jury  were  misled  by  passion,  prejudice,  or 
Ignorance,  and  hence  there  was  no  error  in 
not  granting  a  new  trial  on  that  ground. 
Corcoran  v.  Harran,  55  Wis.  120,  12  N.  W. 
468;  Brown  v.  Railway  Co.,  supra.  Other 
exceptions  In  the  record  must  be  regarded  as 
not  of  sufficient  importance  to  call  for  special 
consideration,  and  hence  are  overruled.  The 
Judgment  of  the  drcuit  court  Is  affirmed. 


RYAN  et  aL  t.  SCHWARTZ  et  al. 
(Supreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

PBIVATB    NOISANCB  —  ABATEMENT  —  PleADIN'O  — 

SuFFiciENcr  OP  Complaint — Ad- 
TBiiSB   Possession. 

1.  A  complaint  alleged  that  plaintiffs  owned 
certain  lots;  that  they  platted  a  street  on  them; 
that  the  plat  had  been  recorded,  but  the  street 
iiad  not  been  formally  accepted  by  the  village; 
that  defendants  maintained  a  house  partly  on  a 
lot  owned  by.  them,  but  which  encroached  11  feet 
on  such  street;  that  defendants  threatened  to  al- 
so build  a  sidewalli  on  said  street  next  to  sucli 
house;  and  that  euch  house  and  sidewallc  were 
oljstructions  to  the  street,  and  obstructed  tlie 
view  along  such  street,  and  thereby  damage<l 
plaintiffs'  property,  etc.  Beld,  that  the  com- 
plaint Btat^  a  cause  of  action  for  the  abatement 
of  a  private  nuisance,  and  this  though  ejectment 
would  lie,  since  ejectment  would  not  affoi-d  nn 
adequate  remedy. 

2.  One  who  sets  up  the  defense  of  adverse  pos- 
session must  overcome  the  presumption  that  the 
occupation  by  one  of  premises  to  which  another 
holds  the  legal  title  is  deemed  to  have  been  under 
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and  in  ■nbordlnation  to  Bucb  title,  nnlesa  it  ap- 
peals tliat  Uie  premises  have  been  held  and  pos- 
seased  adversely  to  such  legal  title  for  the  statu- 
tory period  of  limitation,  and  must  show,  not  on- 
ly the  adverse  character  of  the  possession  on 
which  he  relies,  bat  Jiat  it  has  been  continuously 
adverse  for  the  requisite  period. 

3.  Where  defendants  set  up  as  a  defense  ad- 
verse poneflsion  by  themselves  and  their  prede- 
cessors in  title,  and  fail  to  show  such  transfer  of 
the  iMsseasion  of  the  land  in  dispute  as  will  enable 
them  to  tack  the  previous  possession  of  such 
predecessors  to  their  possession,  the  defense  fails. 

Appeal  from  Waukesha  county  court;  M. 
S.  Griswold,  Judge. 

Action  by  T.  E.  Ryan  and  another  against 
Amia  Mary  Scb-n-artz  and  WilHam  Schwartz, 
her  husband,  for  the  abatement  of  an  alleged 
private  nuisance.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.     Affirmed. 

This  was  an  action  in  equity  for  the  abate- 
ment of  an  alleged  private  nuisance.  Plain- 
tlffs  allege  that  they  are  the  owners  of  divers 
lots,  describing  them,  situate  in  the  village  of 
Waukesha,  and  all  fronting  on  Buckley  street 
In  that  Taiage;  that  the  defendant,  Anna  Ma- 
ry Schwartz,  Is  the  owner  of  lot  2,  block  A,  in 
Gale,  BaiBtow  &  Lockwood's  plat  of  said  Til- 
lage, and,  with  the  defendant,  William 
Schwartz, '  her  husband,  is  in  possession  and 
control  of  the  same;  that  the  defendants  have 
upon  said  lot  2  a  large  building,  used  for  hotel 
purposes,  known  as  the  "Arcade  House,"  and 
that  it  encroaches  upon  said  Buckley  street, 
along  the  side  of  lot  2,  11  feet,  and  that  they 
refused  to  remove  said  building,  and  threaten 
to  permit  it  to  stand  upon  said  street  for  all 
time  to  come;  that  Buckley  street  had  been 
platted  by  the  plaintiffs,  and  the  plat  had  been 
duly  recorded  in  the  office  of  the  register  of 
deeds,  November  23,  1883,  though  said  street 
bad  not  been  formally  accepted  by  the  presi- 
dent and  trustees  of  the  village;  that  saM 
building,  so  standing  and  maintained  on  said 
street,  is  an  Injury  and  damage  to  the  proi>. 
erty  of  the  plaintiffs,  by  reason  of  shutting 
off  the  view  up  said  street,  and  of  narrowing 
the  space  for  travel  thereon  to  about  38  feet, 
instead  of  50  feet.  Us  full  width,  and  de- 
creases the  value  of  their  said  property  which 
abuts  on  sold  strett  very  materially;  tliat  the 
full  width  of  said  street  is  necessary  to  the 
plaintiffs,  in  order  to  enable  them  to  derive 
the  full  use  and  enjoyment  of  their  property; 
and  that  they  have  already  been  damaged 
1300  by  reason  of  the  defendants'  maintahilng 
said  building  on  said  street.  It  was  charged 
that  the  defendants  had  commenced  to  build, 
and  threatened  to  complete  and  maintain,  a 
sidewalk  6  feet  wide  along  Buckley  street, 
next  to  said  Arcade  House,  the  full  depth  of 
said  lot  2  on  said  street,  thereby  so  narrow- 
ing the  street  that  it  would  not  be  suitable  for 
dtiying  purposes,  and  by  which  the  value  of 
the  plaintiffs'  said  property  would  be  greatly 
dimlnlahed,  causing  irreparable  Injury  and 
damage  thereto;  that.  If  the  plaintiffs  should 
remove  said  sidewalk,  the  defendants  would 
replace  it,  whereby  a  multiplicity  of  suits  be- 
tween the  parties  would  tnsue.     It  appeared 


that  Buckley  street  had  been  platted  and  laid 
out  on  and  along  lot  1  in  said  block  A  wholly 
on  lands  belonging  to  the  plaintlfte.  Judg- 
ment was  demanded  for  a  mandatory  injunc- 
tion to  compel  the  defendants  to  abate  said 
nuisance  and  said  building  ui>on  Buckley 
street,  and  for  a  perpetual  injunction  restrain- 
ing them  from  building  any  sidewalks  upon 
the  south  side  of  said  street  along  the  north 
line  of  lot  2,  and  for  other  relief,  etc.  The  de- 
fendants, among  other  things,  insisted  in  their 
answer,  and  in  various  forms,  that  the  Arcade 
House  had  been  erected  30  years  before  the 
action  was  brought,  upon  a  solid  stonework 
built  deep  into  the  ground,  and  had  ever  since 
been,  with  the  adjoining  premises,  In  the 
quiet,  continued,  uninterrupted,  and  peaceful 
possession  and  enjoyment  of  the  defendants 
and  their  grantors,  used  as  a  homestead,  and 
at  times  for  hotel  purposes,  and  that  the  west 
35  feet  of  Buckley  street  along  the  entire 
length  of  said  lot  2,  for  150  feet,  was  and  had 
been  so  held  as  aforesaid  by  tiie  defendants 
and  their  grantors,  claiming  title  thereto  ad- 
versely to  all  persons,  as  a  passageway  from 
the  rear  of  the  Arcade  House  to  the  public 
street,  and  other  buildings  on  said  lot  2,  and 
that  they  and  their  grantors  had  so  been  in 
the  actual  and  adverse  possession  for  more 
than  20  years  before  the  commencement  of 
the  action.  The  defendants  demanded  a  trial 
of  the  issue  by  Jury,  which  was  denied.  They 
demurred  to  the  complaint  ore  teuus,  on  the 
ground  tliat  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in 
equity,  but  th^  demurrer  was  overruled.  The 
court  found  the  allegations  of  the  complaint. 
In  substance,  to  be  true,  and  that,  before  the 
action  was  commenced,  the  defendants  were 
requested  to  remove  said  building  from  Buck- 
ley street,  which  encroached  thereon  11  feet, 
but  they  refused  so  to  do,  and  insisted  that  It 
should  remain  as  built;  that  such  encroach- 
ment caused  great  injury  and  damage  to  the 
plaintiffs,  by  partially  shutting  out  the  view 
from  the  plaintiffs'  property  and  narrowing 
the  street,  as  stated  in  the  complaint;  that 
said  building,  so  maintained,  was  a  special 
inJtU7  to  the  plaintiffs'  said  proiierty,  to  such 
an  extent  as  to  make  said  building  a  contin- 
uous nuisance  thereto,  and  such  injury  would 
constantly  occur  from  day  to  day;  that  there 
was  no  adequate  remedy  at  law,  and  the  in- 
jury was  not  susceptible  of  adequate  compen- 
sation in  damages;  and  that  by  reason  of  said 
nuisance  the  plaintiffs'  comfort  and  enjoyment 
of  use  and  occupation  of  their  property  was 
impahred,  and  its  value  materially  diminished. 
The  court  found  that  the  plaintiffs'  claim  in 
respect  to  the  building  of  the  sidewalk  was 
true,  and  that,  before  bringing  the  action,  they 
lawfully  removed  such  sidewalk  from  the 
street,  but  the  defendants  threatened  to  re- 
build the  same,  and  that,  if  they  were  per- 
mitted to  do  so,  it  would  lead  to  multiplicity 
of  suits  between  the  parties.  The  court  award- 
ed the  plaintiffs  six  cents  damages,  and  gave 
Judgment  granting  a  permanent  injonction,  re- 
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strainlBcr  tbe  defendante,  their  agents,  serv- 
ants, etc^  from  constructing  or  causing  to  be 
constructed  a.  sidewalk  upon  Backley  street 
until  said  Arcade  House  should  be  removed 
tlierefrom  in  accordance  with  tbe  Judgment  of 
the  court,  and  that  said  Arcade  House,  the 
nuisance  complained  of,  or  such  port  thereof  as 
encroached  upon  Buckley  street,  be  abated 
and  removed.  Judgment  was  rendered  ac- 
cordingly, and  for  costs,  against  the  defend- 
ants, from  which  they  appealed.  Such  other 
facts  as  are  material  are  stated  in  the  opinion. 

Carney,  Clasen  &  Walsh,  for  appellants. 
Kyan  &  Merton,  for  respondents. 

PINNEY,  J.  (after  stating  the  facts).  For 
the  want  of  a  proper  pLit  of  the  premises  In 
•dispute,  and  the  Immediate  surroundings,  It  is 
Impossible  to  get  a  clear  understanding  of  the 
testimony  and  the  real  situation.  We  under- 
stand, however,  tbat  it  Is  reasonably  clear 
that  lot  No.  1  and  lot  No.  2  of  Gale,  Barstow 
&  Lockwood's  plat  of  Waukesha  adjoin, — 
the  former  lying  immediately  north  of  lot  2, 
belonging  to  the  defendants,— and  that  the 
plaintiffs  claim  title  to  tbat  part  of  lot  1  lying 
opposite  the  Arcade  House,  and  that  Buckley 
street  has  been  laid  out  and  platted  on  that 
part  of  said  lot.  If  the  plaintiffs  acquired  title 
to  the  premises  in  dispute,  the  fact  that  they 
have  since  dedicated  the  strip  in  dispute  to 
public  use  for  a  street  would  not  bar  or  pre- 
clude them  from  maintaining  ejectment  or  oth- 
er appropriate  action  against  a  permanent  in- 
cumbrancer or  occupier,  Inconllstent  with  or 
repugnant  to  the  party's  dedication  or  gn^ant, 
as  they  would  still  retain  the  fee,  having 
granted  only  an  easement  over  the  land. 
Oardlner  T.  TIsdale,  2  Wis.  153;  Davis  v. 
Mayor,  etc.,  14  N.  Y.  500.  The  complaint,  we 
think,  states  facts  sufficient  to  constitute  a 
cause  of  action  for  a  private  nuisance.  Any 
obstruction  of  a  vested  right,  whether  it  is  a 
public  nuisance  or  not.  Is  such  a  special  Injury 
as  would  support  an  action  at  the  suit  of  an 
individual;  and  so,  too,  any  erection  made  or 
obstruction  placed  upon  that  part  of  the  high- 
way or  street  in  which  the  party  complaining 
owns  the  fee.  This  is  clearly  so  where  there 
has  been  a  grant  or  dedication  of  the  prem- 
ises for  tbe  public  use  as  a  highway  or  street. 
Wood,  Nnis.  {  697.  The  injury  in  tbe  present 
case  Is  continuing  In  Its  character,  and  It  Is 
alleged  that  it  injuriously  affects  the  value  of 
the  use  and  the  enjoyment  of  the  plaintiffs' 
lots  abutting  on  and  along  Buckley  street 
There  can  be  no  donbt,  under  such  circum- 
stances, that  if  tbe  defendants  have  no  law- 
ful title  to  tbe  strip  in  question,  or  right  to 
maintain  the  Arcade  House  thereon,  that  a 
court  of  equity  would  entertain  Jurisdiction 
•f  tbe  case,  and  decree  an  abatement  of  the 
nuisance,  with  such-  provision  by  way  of 
Injunction  as  may  be  proper.  It  is  contend- 
ed that  the  remedy  of  tbe  plaintiffs  was  by 
ejectment,  and  tbat  the  complaint  does  not  state 
(acts  Buffldent  to  constitute  a  cause  of  action 


In  equity.  As  to  the  tejurx  or  Incoa- 
venlence  to  the  lots  abutting  on  Bncklcy 
street,  and  the  plaintiffs'  use  and  enjoyment 
thereof,  it  would  seem  that  ejectment  could 
not  l>e  maintained.  Wood,  Nuls.  §  99.  Tbe 
fact  that  the  plaintiffs  have  a  legal  remedy, 
however,  Is  not  material.  The  question  is, 
under  the  drcumstauces  of  the  case,  whether 
the  legal  remedy  Is  adequate  to  redress  the 
particular  injury  complained  of.  If  the  legal 
remedy  does  not  afford  that  relief  to  which 
the  plaintiffs  are  entitled,  the  smallness  of  the 
damage  on  the  one  hand,  or  the  magnitude  of 
the  interest  to  be  affected  on  the  other,  will 
not  bar  or  prevent  the  exercise  of  the  prevent- 
ive power  of  the  court.  Ordinarily,  a  sub- 
stantial right  of  property  must  be  affected, 
and  the  Injury  be  of  such  character  as  to  sup- 
port an  action  at  law.  The  injury  must  lie 
tangible,  or  the  enjoyment  or  use  of  tbe  plain- 
tiffs' property  must  be  materially  impaired. 
Wood,  Nuis.  fl  787,  788;  City  of  JanesviUe  y. 
Carpenter,  77  Wis.  288,  46  N.  W.  128;  Stad- 
ler  V.  Grieben,  61  Wis.  600,  21  N.  W.  ffi»: 
Fennoyer  v.  Allen,  66  Wis.  602,  14  N.  W.  609. 
Tbe  case  stated,  and  found  proved  by  the 
court  upon  what  we  must  regard  as  sufficient 
evidence,  is  clearly  one  where  an  action  of 
ejectment  or  otherwise  at  law  would  be  an 
Incomplete  and  Inadequate  remedy.  It  would 
be  of  but  little  use  to  the  plaintiffs,  so  far  as 
the  matter  of  nuisance  is  concerned,  to  recov- 
er the  strip.  11  feet  wide,  upon  which  a  corre- 
sponding portion  of  tbe  Arcade  House  Is  situat- 
ed and  lawfully  maintrfhed.  Abatement  or 
removal  of  that  portion  of  the  building  be- 
comes necessary.  Besides,  the  recovery  of  that 
particular  part  of  Buckley  street,  and  the  part 
of  the  Arcade  House  situate  thereon,  would 
not  give  to  the  plaintiffs  any  relief  as  to  their 
lots,  upon  which  there  has  been  no  actual  in- 
trusion, and  which  are,  as  stated,  so  In- 
juriously affected.  In  addition,  there  is  tbe 
consideration  that  a  multiplicity  of  actions  at 
law  for  damages  may  ensue.  It  Is  not  enough 
to  exclude  the  remedy  in  equity  tliat  there  Is 
a  remedy  at  law,  but  It  must  be  plain  and  ade- 
quate,—In  other  words,  as  practical  and  elfi- 
dent  to  the  ends  of  Justice  and  its  prompt  ad- 
ministration as  the  remedy  In  equity.  Oul- 
Uckson  V.  Madsen,  87  Wis.  19,  67  N.  W.  965, 
and  cases  cited.  The  court  properly  refuivd 
tbe  demand  for  a  trial  by  Jury,  and  overrulpd 
the  objection  that  the  plaintiffs'  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  equity.  The  objection  that  the 
case  was  one  of  which  a  court  of  equity  bad 
no  jurisdiction  had  been  waived.  It  not  hav- 
ing been  formally  taken  by  demurrer  or  an- 
swer. Meyer  v.  Garthwalte,  92  Wis.  672,  <{6 
N.  W.  704. 

2.  The  evidence  tends  to  show  that  ▲.  K. 
Pratt  occupied  the  Arcade  House  and  adja- 
cent ground  as  early  as  1851  for  a  homestead. 
He  obtained  a  legal  title  to  both  lot  1  and  lot 
2  in  block  A  In  Gale,  Barstow  &.  Lockwood'8 
plat  of  Waukesha,  March  21,  1856,  and  mort- 
gaged both  lota  to  Benjamin  Pierce,  Decern- 
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bee  30.  18SS.  They  were  mbaequently  sold 
««!  GoDTeyed,  August  6,  1862,  by  a  aberUTs 
deed,  upon  forecloeure  of  tbe  mortgage,  to  the 
mortgagee.  Up  to  tblB  tiiqe  the  poasesglon 
and  legal  title  appear  to  ha-ve  been  coincident 
In  Pratt  Pierce  conTeyed  both  lots  to  M.  D. 
Cutler  May  4,  18G6.  Pratt  continued  to  oc- 
copy  lot  2  and  tbe  Arsde  House  as  bis  home- 
stead from  the  tlni«  they  were  sold  and  con- 
veyed to  Pierce  nntil  bis  death  in  1874.  M. 
D.  Cutler  conveyed  lot  2  to  Antoinetta  Pratt 
March  27,  1867,  and  she  conveyed  tbe  same 
to  A.  F.  Pratt  April  15,  1870.  So  it  would 
seem  that  Pratt,  by  accepting  this  convey- 
ance, acquiesced  in  the  validity  of  tbe  fore- 
closure and  title  which  had  passed  to  Cutler. 
Tbe  defendant  Anna  M.  Schwartz  acquired 
title  to  said  lot  2  by  conveyance  thereof  from 
the  belts  of  A.  F.  Pratt  January  8,  1885,  but 
this  conveyance  did  not  by  Its  terms  include 
or  describe  tbe  strip  in  dispute,  and  she  got 
no  title  to  It  by  that  deed.  Cutler  continued 
to  own  lot  1,  of  which  tbe  strip  in  dispute  is 
a  part,  until  November  23,  1893,  when  be 
conveyed  tbe  same  to  the  plaintifl's.  The  evi- 
dence Is  not  snfflcient  to  show  that  either 
Pratt  or  bis  heirs,  at  the  time  of  the  convey- 
ance to  the  defendant  Anna  M.  Schwartz, 
had  acquired  title  to  the  strip  in  question  by 
adverse  possession.  Indeed,  the  evidence 
wholly  fails  to  show  that  the  holding  of  Pratt 
•r  of  bis  heirs  was  hostile  or  adverse  to  the 
title  of  Cutler.  The  testimony  shows  simply 
occupancy  and  use.  The  law  has  been  set- 
tled In  this  state,  by  repeated  decisions,  that 
evidence  of  adverse  possession  is  always  to 
be  construed  strictly,  and  every  presump- 
tion is  to  be  made  in  favor  of  the  true  owner. 
The  defense  of  adverse  possession  is  not  to 
be  made  out  by  inference,  but  by  clear  and 
positive  proof;  and  one  in  possession  of  land 
to  whicli  he  has  no  clolm  of  title  is  presumed 
to  be  In  possession  in  amity  with  and  iu  sub- 
servience to  the  legal  title  of  tbe  real  owner. 
A  party  making  the  defense  of  adverse  pos- 
session must  overcome  the  presumption  that 
the  occupation  by  one  of  premises  to  which 
another  holds  the  legal  title  is  deemed  to  have 
been  under  and  In  subordination  to  such  title, 
unless  it  appears  that  such  premises  have 
been  held  and  possessed  adversely  to  such 
legal  title  for  tbe  statutory  period  of  limita- 
tion, and  must  show,  not  only  tbe  adverse 
character  of  the  possession  upon  which  he  re- 
lies, but  that  it  has  been  continuously  adverse 
for  tbe  requisite  period.  As  the  defendant 
Anna  M.  Schwartz  never  obtained  a  convey- 
ance of  the  disputed  strip,  unless  it  had  been 
continuously  held  adversely  to  the  title  of  the 
plaintiffs  for  a  period  of  20  years  before  this 
action  was  brought,  tbe  defense  fails.  Up  to 
the  time  that  Cutler  acquired  title  to  lot  1, 
May  4,  1865,  there  is  nothing  to  show  or  war- 
rant the  Inference  that  there  had  been  any 
possession  of  lot  1  by  Pratt  which  was  in  fact 
bostlle  or  adverse  to  tbe  title  of  the  true  own- 
er, nor  that  thereafter  his  possession,  or  the 
possession  of  his  heirs,  was  in  fact  of  an  ad- 


verse or  bostlle  character.  To  constltate  ad- 
verse possession  there  must  be  the  fact  of 
possession  and  tbe  hostile  intention,— the  in- 
tention to  usurp  possession.  Mere  permisslTe 
possessioo  Is- never  k  basis  for  the  statute  of 
limitations.  The  successive  possessions  of 
several  distinct  occupants  of  land,  between 
whom  no  privity  exists,  cannot  be  taciied  or 
united  to  make  up  tbe  requisite  period  of  the 
statute  bar.  While  It  is  not  necessary.  In 
order  to  create  such  privity  as  will  enable  a 
subsequent  occupant  to  tack  his  possession  to 
that  of  tbe  prior  occupant,  that  there  should 
be  a  conveyance  In  writing,  and  although  such 
prior  possession  may  be  transferred  by  parol, 
yet  it  must  clearly  appear  that  the  particular 
premises,  as  In  this  case  tbe  strip  in  dispute, 
were  in  tact  embraced  In  the  deed  or  transfer, 
in  whatever  form  it  may  have  been  made. 
No  presumption  can  be  indulged  in  on  this 
subject.  Tbe  defendants  wholly  failed  to 
show  any  such  transfer  of  the  possession  of 
the  strip  in  dispute  as  would  enable  them  to 
tack  the  previous  possession  of  Pratt  and  his 
heirs,  if  adverse,  to  their  possession,  in  order 
to  make  out  the  statutory  bar.  These  views- 
are  decisive  against  the  defendants'  claim, 
and  are  sustained  by  the  following  cases: 
Sydnor  v.  Palmer,  29  Wis.  252;  Graeven  v. 
Dieves,  68  Wis.  817,  81  N.  W.  914;  Ablard  • 
V.  Pitagerald,  87  Wis.  516,  88  N.  W.  745;  AUIs 
v.  Field,  80  Wis.  327,  62  N.  W.  85.  The  Judg- 
ment of  the  county  court  is  correct.  The 
Judgment  of  the  county  court  of  Waukestia 
county  Is  affirmed. 


GERMANIA  IRON  MIN.  CO.  v.  KING. 
(Supreme  Court  of  Wisconsin.  Nov.  24,  1896.> 
CoBFORATioNs— Stock  and  Stockholdeks — Call.'j 
FOB  Instai.lmext— Notice. 
Under  Rev.  St.  g  1754,  providing  that,  un- 
less otherwise  expressly  provided  by  law  or  the 
articles  of  organization,  the  directors  of  any  cor- 
iramtioD  may  call  in  the  subscriptions  to  the  capi- 
tal stocic  by  instnilmcntB  by  KlvinK  such  notice 
thereof  as  the  by-laws  shall  prescribe,  to  render 
a  call  for  na  installment  of  stock  enforceable,  .in 
the  absence  of  any  provision  of  law  or  of  the  ar- 
ticles of  association  fixing  the  time  for  its  pay- 
ment, a  notice  to  be  given  must  be  prescribed  by 
a  by-law,  or  resolution  or  regulation  having  the 
effect  of  a  by-law,  as  to  such  call,  uniform  as  to 
all  stoclcliolders. 

Appeal  from  circuit  court.  Iron  county;  John' 
K.  Parish,  Judge. 

.  Action  by  the  Germania  Iron  Mining  Com- 
pany against  Robert  King.  Defendant  ap- 
peals from  an  order  overruling  a  demurrer  to 
the  complaint     Reversed. 

Action  to  recover  a  fifth  Installment  of  10 
per  cent  of  the  subscription  for  65  shares  of 
the  capital  stock  of  the  plaintiff  company, 
amounting  to  $650.  Tbe  complahit  shows 
four  previous  calls  for  installmenta  on  the 
subscription  bad  been  made  and  paid,  and  al- 
leged that  October  12,  1892,  a  further  Install- 
ment of  $10  per  share  on  the  stodt  of  the  com- 
pany was  duly  called  In  by  the  board  of  dl- 
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rectore,  fbe  resolutions  calling  In  tbe  same 
being  attached  to  and  made  a  part  of  the 
complaint,  and  were:  First,  a  resolution 
passed  October  12,  1892,  at  a  stockholders' 
meeting,  authorizing  the  directors  to  levy 
an  assessment  of  $10  per  share  upon  the  cap- 
ital stock  of  the  company,  payable  forthwith; 
and,  second,  a  resolution  adopted  at  a  di- 
rectors' meeting  held  the  same  day,  where- 
by, pursuant  to  such  resolution  of  the  stock- 
holders' meeting,  such  assessment  of  $10  per 
share  for  the  capital  stock  of  the  company 
was  levied,  payable  November  1,  1892.  It 
is  alleged  that  the  defendant  had  due  notice 
of  such  assessment  October  25,  1892,  and  de- 
mand was  made  for  the  same.  It  appeared 
from  the  complaint  that  the  board  of  direct- 
ors, by  the  articles  of  incorporation,  "had 
power  to  make  all  convenient  by-laws,  rules, 
regulations,  and  provisions  respecting  the 
management  of  tbe  property  and  business  as 
well  as  the  stock  of  said  corjmration,  not  in- 
consistent with  such  articles  or  the  laws  of 
tbe  state,  or  of  the  United  States,  and  might 
alter  or  repeal  the  same  at  pleasure,"  etc. 
The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
only  objection  made  was  that  It  did  not  ap- 
pear that  prior  to  November  1,  1892,  the 
board  of  directors  of  tbe  corporation  plaln- 
tifT  had  passed  any  by-law  for  calling  in  tbe 
subscriptions  to  its  stock  by  installments,  or 
prescribing  what  notice  should  be  given  of 
the  calling  in  of  the  same.  The  defendant 
appealed  from  the  order  overruling  his  de- 
murrer. 

Thomas  H.  Oill,  for  appellant.  E.  A.  &  J. 
O.  Hayes,  for  respondent. 

PINNEY,  J.  (after  stating  the  facts).  The 
defendant's  contention  is  that  the  provisions 
of  Rev.  St.  {  1754,  by  which,  "unless  other- 
wise expressly  provided  by  law,  or  the  arti- 
cles of  organization,  the  directors  of  any  cor- 
poration may  call  in  tbe  subscriptions  to  the 
capital  stock  by  installments,  in  such  pro- 
portion and  at  such  times  as  they  shall  think 
proper,  by  giving  such  notice  thereof  as  the 
by-laws  shall  prescribe,"  etc.,  are  mandatory, 
and  that  such  notice  could  not  be  given  until 
a  by-law  had  been  adopted  prescribing  the 
substance  and  manner  of  giving  such  no- 
tice. The  subscription  of  the  defendant,  it 
would  seem,  was  not,  when  made,  present- 
ly due,  nor  does  there  appear  that  there  was 
any  express  provision  by  law,  or  in  the  arti- 
cles of  association,  as  to  the  time  of  pay- 
ment. There  is  no  law,  or  provision  of  the 
articles  of  incorporation,  prescribing  the  par- 
ticular manner  in  which  the  authority  to 
make  by-laws  should  be  exercised.  By-laws 
are  rules  to  regulate  the  management  of  the 
affairs  of  the  corporation,  that  it  may  more 
readily  and  conveniently  fulfill  the  pur- 
poses for  which  it  was  created,  and  the  pow- 
er  to  make  them  exists  at  common    law. 


They  may  be  of  general  or  of  limited  dura- 
tion, according  to  the  necessity  or  conven- 
ience of  the  corporation,  but  must  apply  to 
all  the  members  of  the  corporation  alike;  and 
it  seems  that  by-laws  may  be  adopted  as 
well  by  the  acts  and  conduct  of  the  corpora- 
tion as  by  express  vote,  or  adoption  in  writ- 
ing, unless  it  is  otherwise  provided.  Ang. 
&  A.  Corp.  S  328;  Field,  Corp.  t  305;  Bank 
V.  Ridgely,  1  Har.  &.  G.  324;  People  v. 
Throop,  12  Wend.  186.  A  regulation  made 
by  the  directors  in'  this  case  as  to  the  time 
when  any  particular  installment  of  capital 
stock  should  be  paid,  if  applicable  alike  to 
all  such  subscriptions,  would  be  in  substance 
and  effect  a  valid  by-law  regulating  the 
stock  of  the  corporation.  A  call  is  an  ofQcial 
declaration  by  the  directors  that  the  sum 
subscribed,  or  any  specified  installment 
thereof.  Is  required  to  be  paid,  and  the  call 
is  ordinarily  made  effective  by  notice  there- 
of to  the  subscribers.  In  accordance  with  the 
by-laws  or  general  regulation  of  tbe  cor- 
poration on  that  subject.  Braddock  v.  Rail- 
road Co.,  45  N.  J.  Law,  364,  365.  The  essen- 
tial thing  required  is  that  the  call  shall  be 
general,  extending  to  all  subscriptions,  and 
that  the  sub8cril)ers  shall  have  notice  there- 
of. Here  the  directors  had  power  to  make 
the  call,  and  also  to  make  a  general  regula- 
tion or  determination  as  to  when  the  call 
should  be  payable.  It°  is  said  In  Cook, 
Stock,  Stockh.  &  Corp.  Law,  {  104,  that  the 
term  "call"  Is  used  with  different  meanings, 
and  "may  refer  to  the  resolution  of  the  offi- 
cials that  a  part  or  tbe  whole  of  the  sub- 
scription must  be  paid,  or  to  tbe  resolution 
and  notification  thereof,  or  to  the  combina- 
tion of  facts  making  the  parties  called  on 
liable  to  an  action  for  the  nonpayment  of 
the  mpney  called."  As  a  general  rule,  a  call 
must  be  made  in  order  to  render  a  subscrip- 
tion, or  'any  part  of  It,  due.  The  subscrip- 
tion Is  a  debt  payable  at  a  future  time.  The 
time  when  It  shall  be  paid  is  indefinite  until 
fixed  by  a  call.  Thomp.  Corp.  H  1750,  1751. 
In  Bank  v.  Abrahams,  L.  R.  6  P.  C.  265,  the 
court  said:  "The  company  has  no  absolute 
right,  and  a  shareholder  is  under  no  abso- 
lute liability  to  pay.  The  right  only  arises 
If  and  when  calls  are  made  by  the  directors. 
•  •  •  The  due  making  of  a  call  by  the 
resolution  of  a  board  of  directors  Is  an  es- 
sential condition  precedent."  Grissell's 
Case,  1  Ch.  App.  528-535.  The  statute  un- 
der consideration  recognizes  the  necessity  of 
a  caU,  and  that  a  notice  thereof  is  necessary. 
A  call  without  notice  to  the  subscriber  is 
practically  no  call  at  all.  A  call  cannot  be 
made  so  as  to  affect  a  part  only  of  the  sub- 
scribers; It  must  be  made  on  all  alike,  or 
it  will  be  void.  Pike  v.  Railroad  Co.,  08 
Me.  443;  Telegraph  Co.  v.  Burnham,  79  Wis. 
47-51,  47  N.  W.  373,  374.  And  it  seems  that 
({  \Mi  been  held  that  a  call  need  not  Indicate 
f^nen,  or  to  whom,  or  where  payment  Is  re- 
-jred  to  be  made;  that  these  are  to  be 
\^tei  to  the  noti(f^q , ,|^k,  Stock,   Stockh. 
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A  Corp.  Law,  ({  114, 115.  Unless  a  uniform 
call  or  notice  is  made  or  given,  it  is  appar- 
ent that  the  directors  may  practice  favorit- 
ism and  act  oppressively.  In  New  Yorl:  it 
is  not  entirely  clear  from  the  decisions 
whetber  notice  of  a  call  roust  be  given,  and 
in  some  other  states  notice  does  not  appear 
to  be  necessary  (Id.  |  117),  but  the  better 
reason  and  weight  of  authority  requires  It. 
The  provisions  of  section  1754,  Rev.  St.,  were 
Intended,  we  thlnlc,  to  provide  a  definite  rule 
on  the  subject,  and  to  avoid  the  conflict  and 
uncertainty  of  previous  decisions;  and  under 
It  the  call  is  made  complete  and  effective  by 
giving  "such  notice  thereof  as  the  by-laws 
shall  prescribe."  There  is  nothing  in  the 
complaint  to  show  that  any  by-law,  resolu- 
tion, or  regulation  of  the  corporation  on  that 
subject,  either  written  or  customary,  ever 
existed.  We  think  the  want  of  such  allega- 
tion renders  the  complaint  fatally  defective. 
The  fact  that  notice  was  given  October  25, 
18D2,  of  a  call  payable  the  Ist  of  the  next 
month,  does  not  satisfy  the  statute,  in  the 
absence  of  a  by-law  malclng  notice  for  that 
length  of  time  sufficient  If  the  subscription 
is  payable  only  upon  call,  it  is  plain  that 
such  call,  in  the  absence  of  any  specific 
agreement  as  to  the  time  of  payment,  must 
tie  made  in  conformity  with  the  statute  on 
this  subject  We  cannot  say  that  any  oth- 
er method  than  the  one  pointed  out  in  the 
statute  would  suffice.  We  hold,  therefore, 
that  it  was  intended  that  the  statutory 
method  of  maicing  calls  should  supersede 
previous  common-law  methods,  and  to  pre- 
scribe a  uniform  and  reasonable  rule  easily 
complied  with.  For  the  reason  that  it  does 
not  appear  from  the  complaint  that  the  call 
In  the  present  case  was  made  by  giving  such 
notice  thereof  as  the  by-laws  of  the  corpora- 
tion prescribe,  the  demurrer  ought  to  have 
been  sustained.  For  these  reasons  the  or- 
der overruling  it  must  be  reversed.  The  or- 
der appealed  from  is  reversed,  and  the  cause 
remanded  for  further  proceedings  accord- 
ing to  law. 


ROOD  y.  TAFT  et  al. 
iSnpreme  Court  of  Wisconsin.     Nov.  24,  1896.) 

UOCNTEBCLAIM— FleADIXO. 

1.  In  an  action  on  a  note  given  for  part  of  the 
puTcliase  price  of  a  stallion,  an  answer  setting 
an,  as  defensive  matter,  that  plaintiff  made  fraud- 
olent  misrepTesentations  as  to  the  condition  of 
the  stallion,  and  further  alleging  that  defendant, 
aaawering  by  way  of  counterclaim,  says  that  he 
last  in  hU  time  and  expenses,  in  his  effort  to  nye 
the  stallion  for  breeding,  ^00,  in  consequence  of 
the  fmndnlent  misrepresentations  of  plaintiff, 
and  demanding  that  the  note  be  canceled,  and 
that  defendant  have  $400  for  damages,  does  not 
sufficiently  set  up  a  counterclaim. 

2.  On  a  counterclaim  founded  on  tort  as  for 
deceit  recovery  cannot  he  had  for  breach  of  war- 
ranty. 

Appeal  from  circuit  court.  Green  county; 
John  K.  Bennett,  Judge. 


Action  by  J.  L.  Rood  agahut  F.  D.  Taft  and 
another.  There  was  a  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

This  was  an  action  on  a  promissory  note 
given  by  the  defendants  to  the  plaintiff  for 
$2.50,  dated  October  1,  1800,  payable  18  months 
after  date,  with  hiterest  The  defendants,  ad' 
mitting  the  ezecutlon'of  the  note,  set  up  as  de- 
fensive matter,  in  substance,  that  at  the  date 
of  the  note  the  defendant  F.  D.  T^f t  purclMsed 
of  the  plaintiff  a  certain  stallion,  kept  for 
breeding  purposes,  for  $700,  and,  as  part  pay- 
ment, conveyed  to  the  plaintiff  certain  real 
estate,  at  the  agreed  value  of  $200,  and  gave 
the  defendant  the  said  note,  signed  by  the 
defendant  S.  O.  Taft  in  f&ct,  as  surety,  in 
part  payment  for  said  stallion;  that  at  the 
time  the  plaintiff  falsely  and  fraudulently  rep- 
resented to  the  defendant  F.  D.  Taft  that  said 
horse  was  of  the  age  of  seven  years,  and  was 
a  very  valuable  horse  for  breeding  purposes, 
and  was  very  sure  in  grettlng  colts,  and  that 
the  chief  value  of  the  stallion  was  in  his  breed- 
ing qualities;  that  said  Taft  relied  upon  and 
believed  such  false  and  fraudulent  representa- 
tions, and  purchased  the  said  stallion;  and 
that,  at  the  time,  it  was  nine  years  of  age,  and 
was  of  no  value  for  breeding  purposes  what- 
ever, as  the  plaintiff  well  li:new,  but  was  of 
the  value  of  about  $150  only,  as  a  draught 
horse,  whereby  the  plaintiff  cheated  and  de- 
frauded the  defendant  in  said  purchase.  It  is 
further  stated  that  the  defendant  F.  D.  Taft 
had  no  opportunity  of  testing  the  breeding 
qualities  of  the  horse  until  the  season  of  1891, 
and  did  not  know  of  Its  condition  until  the 
spring  of  1892,  and  the  unsuccessful  trials  of 
the  horse  for  breeding  purposes  during  the 
season  of  1891  and  of  1892  are  detailed.  The 
answer  thereafter  proceeds  as  follows:  "The 
defendant,  further  answering,  by  way  of 
counterclaim,  says  that  he  lost  in  his  time 
and  exi)enses  In  his  effort  to  use  said  horse 
for  the  purpose  for  which  the  plaintiff  sold 
him  to  the  defendant,  in  the  season  of  1891 
and  1892,  alraut  $400,  and  that  in  consequence 
of  the  false  and  fraudulent  representations 
made  by  the  plaintiff  to  the  said  defendant 
F.  D.  Taft  In  respect  to  said  horse,  upon  which 
he  acted  hi  good  faith;"  that  there  was  no 
other  or  further  consideration  for  said  note; 
and  that  it  in  fact  was  without  any  consid- 
eration. Judgment  was  demanded  that  It  be 
canceled,  and  that  the  defendant  F.  D.  Taft 
have  Judgment  for  $400  damages.  Plaintiff 
replied  to  the  answer,  denying  that  he  made 
any  representations  to  the  defendant  as  to  the 
age  of  the  horse,  and  that  it  was  nine  years 
old  or  eight  years  old  at  the  time  of  the  sale, 
and  alleged  that  the  horse  was  then  valuable 
for  breeding  purposes,  and  of  the  value  of 
$700;  that,  if  of  little  or  no  value  for  such 
purposes,  it  was  by  reason  of  said  defendant 
F.  £>.  Taft's  having  careles.sly  and  negligently 
used,  kept,  and  treated  the  horse;  and  It  was 
alleged,  in  fact  that  said  Taft  did  ill  treat 
and  fall  to  properly  care  for  and  feed  said 
horse,  whereby  it  became  and  was  sick,  and 
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nnfltted  for  use  as  a  stallion,  and  that  any  .loss 
of  time  or  expense  of  the  said  defendant  that 
had  occurred  was  occasioned  by  the  means 
aforesaid.  The  plaintiff,  further  replying  to 
said  answer  and  the  counterclaim  therein  con- 
tained, denied  each  and  every  allegation  not 
admitted  or  specifically  denied  by  said  reply. 
At  the  trial,  before  the  court  and  a  jury,  evi- 
dence was  given  tending  to  sustain  the  claim 
In  the  answer  that  the  plaintiff 'made  the  rep- 
resentations stated  therein,  and  with  Icnowl- 
edge  of  their  falsity,  and  that  the  defendant 
relied  on  such  representations;  that  the  ex- 
penses and  care  expended  by  the  defendant 
F.  D.  Taft  in  keeping  the  horse,  and  attempt- 
ing to  use  blm  for  breeding  purposes  during 
two  seasons,  were  from  $400  to  $575;  that  the 
horse  served  36  mares  In  1891,  and  got  only 
9  colts,  and  in  1892  35  mares,  and  got  only 
6  colta,  for  which  services  the  defendant  F.  D. 
Taft  received  $140.  The  evidence  given  on 
the  part  of  the  plaintiff  was  that,  up  to  the 
time  of  the  sale,  the  horse  was  an  excellent 
foal  getter,  and  during  five  years  had  got  colts 
on  from  55  to  75  per  cent,  of  the  mares  ne  had 
served  in  each  year,  and  that  such  was  a  good 
percentage.  The  evidence  upon  the  question 
of  the  condition  and  usefulness  of  the  horse  < 
as  a  foal  getter,  and  the  manner  in  which  he 
Iiad  been  used  and  managed  by  the  defendant, 
took  quite  a  wide  range.  The  court  Instruct- 
ed the  Jury,  among  other  things,  in  substance, 
that  the  defendants  alleged  that,  at  the  tiffie 
of  the  purchase,  the  plaintiff  warranted  the 
horse  to  be  a  good  breeder  and  sure  foal  get- 
ter, and  that  It  was  only  seven  years  of  age; 
that,  if  such  was  the  case.  It  would  be  what 
is  called  In  Uw  a  "warranty";  that  If  they 
found  that  there  was  a  warranty  that  the 
horse  was  a  good  breeder  and  a  sure  foal  get- 
ter, and  that  there  was  a  breach  of  that  war- 
ranty,—that  is,  that  the  horse  Is  not  a  good 
breeder,  that  he  was  not  a  sure  foal  getter,— 
and  they  further  found  that  he  was  asserted 
to  be  only  seven  years  old,  when  he  was  nine, 
then  their  next  step  would  be  finding  what 
the  damages  were;  4hat  the  damage  was  the 
difference  between  the  value  of  the  horse  If 
he  had  been  as  represented  and  his  value  with 
the  defects  mentioned;  that  such  sum  would 
be  the  entire  damages  that  naturally  flow  from 
the  breach.  Exceptions  were  taken  to  these 
portions  of  the  charge.  The  Jury  found  for 
the  defendants,  and  assessed  the  damages 
which  F.  D.  Taft  had  sustained  at  $540.  Upon 
argument  of  a  motion  by  the  plaintiff  for  a 
new  trial  the  defendant,  by  leave  of  the  court, 
remitted  $140  damages,  and  Judgment  was 
rendered  in  favor  of  the  defendant  F.  D.  Taft, 
against  the  plaintiff,  for  $400  damages,  and 
that  the  defendants  recover  their  costs,  taxed, 
etc.,  ftom  which  the  plaintiff  appealed. 

A.  S.  Doughis  and  Orton  &  Osbom,  for  ap- 
pellant.    P.  J.  ClawBon,  for  respondents. 

PINNET,  J.  (after  stating  the  facts).   AU 
that  part  of  the  answer  which  precedes  the 


portion  denominated  a  "counterclaim"  con- 
sists of  defensive  matter  only,  and  states  no 
foundation  for  a  recovery  of  damages  by  the 
defendant  P.  D.  Taft  against  the  plaintiff, 
but  might  suffice  simply  to  defeat  a  recovery 
by  the  plaintiff  oh  the  note.  It  is  very  clear 
that  the  defensive  matter  thus  pleaded  was 
In  tort  for  Uie  fraud  and  deceit  in  the  sale  of 
the  horse  to  the  defendant  P.  D.  Taft,  and  not 
a  mere  warranty;  but  In  either  case  no  re- 
covery coUld  be  had  in  his  favor  against  the 
plaintiff,  unless  such  matter  was  pleaded  as  a 
counterclaim.  Resch  v.  Senn,  81  Wis.  138. 
The  circuit  court  erred,  therefore,  in  submit- 
ting it  to  the  Jury,  to  find,  as  It  did,  a  verdict 
In  favor  of  the  defendant  F.  D.  Taft,  for  dam- 
ages against  the  plaintiff,  and  in  submitting 
to  the  Jury  for  any  purpose  the  question 
whether  the  plaintiff  warranted  the  horse,  as 
the  defensive  matter  Was  founded  only  in  tort, 
and  for  fraud  and  deceit  in  the  sale  of  the 
horse.  The  rule  was  settled  at  an  early  day 
in  thb  state  that  facts  which  may  form  the 
bosig  of  a  counterclaim  will  not,  when  set 
np  in  the  answer,  be  regarded  as  such,  vin- 
les8  pleaded  as  a  counterclaim,  and  expressly 
so  denominated,  and  affirmative  relief  is  pray- 
ed. Resch  V.  Senn,  supra;  Stowell  v.  Eldred. 
89  Wis.  616.  In  the  latter  case  It  was  said  by 
Lyon,  J.,  that  "it  fe  so  easy  to  commence  a 
connterclalm  by  dentJtninatlng  it  a  "counter- 
daini,'  and  to  close  It  with  a  demand  for  re- 
lief, that  it  is  not  tanreasonable,  and  does  no 
vldBncb  to  the  spirit  of  the  Code,  to  require 
the  {deader  to  do  so."  The  rule  of  these  de- 
cisions waa  carried  into  section  2656,  Rev.  St, 
requiring  that  each  counterclaim  "be  pleaded 
as  such,  and  so  denominated."  The  matter 
tait  up  In  that  part  of  the  answer  denominated 
a  "connterclalm"  la  wholly  Insufficient  to  war- 
rant any  hecovery  In  faVoc  of  the  defendant 
P.  D.  Taft.  It  does  not  contain  any  appro- 
priate words  of  reference  to  the  matters  con- 
Btitntlng  the  merely  defensive  portion  of  the 
answer,  to  make  such  matters  a  part  of  the 
alleged  counterclaim;  and  the  matters  tboB 
stated  in  such  so-called  "counterclaims"  are 
not  sufficient  to  constitute  a  cause  of  action 
ex  contractu  for  a  breach  of  the  warranty,  or 
in  tort  for  fraud  and  deceit  in  the  sale  of  the 
horse;  and  therefore  It  does  not  sustain  the 
Judgment  for  damages  rendered  against  the 
plaintiff.  The  distinction  between  a  cause  of 
action  In  tort  as  for  fraud  and  deceit  stated 
defensively,  and  a  cause  of  action  ex  con- 
tractu as  for  a  breach  of  warranty.  Is  dear, 
and  is  pointed  out  In  Anderson  v.  Case,  28 
W^ls.  506-509.  A  (iase  ought  not  to  be  sub- 
mitted to  the  Jury  to  find  a  cause  of  action  ex 
contractu  under  allegations  showing  that  the 
cause  of  action  tras  founded  In  tort  only,  as 
the  party  against  whom  a  recovery  might  thus 
he  had  would,  in  consequence  of  the  state  of 
the  record,  be  exposed  to  b)e  imprisoned  upon 
an  execution  against  his  person.  We  do  not 
think  that  the  difficulty  pointed  out  at  th«? 
trial  in  respect  to  the  answer  of  the  defend- 
ant was  obviated  or  waived  by  the  fact  that 
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the  plaintiff  replied  to  the  aoower  and  conn- 
terclaim.  In  any  view  that  may  properly  be 
taken  of  the  case,  It  was  error  to  submit  the 
case  to  the  jury  aa  one  founded  only  on  a 
breach  of  warranty  on  the  Bale  of  the  lft>rae. 
For  these  reasons,  the  Judgment  of  the  circuit 
roart  la  erroneous,  and  It  Is  not  necessary  to 
consider  the  other  questions  discussed  at  the 
argument  The  Judgment  of  the  circuit  court 
is  reversed,  and  the  cause  is  remanded  tor  k 
new  trlaL 


UNDERWOOD  et  ai.  v.  ATIiANTIC  ELEVA- 
TOR CO. 
(Supreme  Court  of  North  Dakota.    Nov.  21, 
1806.) 

COaVBHSIOX— BtlDBKCB— HlKMLKSS   BhROR. 

1.  Evidence  hM  to  be  sufficient  to  Justify  the 
verdict. 

2.  Error  without  prejudice  is  not  ground  for 
reversal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Ransom  county; 
W.  S.  Lauder,  Judge. 

Action  by  Fred  Underwood  and  Emma  A. 
Powell,  co-partners  as  Fred  Underwood  ft 
Co.,  against  the  Atlantic  Elevator  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 


Ball,  Watson  A  Maclay,  for  appellant 
Pierce,  (or  respondentab 


Bd. 


CORLISS,  J.  PUlntUTB  are  chattel  mortga- 
gees of  a  crop  of  Wheat.  As  such  mortgagees, 
they  have  sued  tlie  defendant  for  the  conver- 
sion of  the  wheat  covered  by  their  mortgage. 
The  ownership  of  the  wheat  by  the  mortgagor 
Is  not  in  dispute.  Nor  can  we  discover  any  Is- 
sue as  to  the  execution  of  the  mortgage.  This 
fact  Is  aditaltted  by  the  answer,  when  con- 
strued aa  a  whole.  Therefore  we  are  not  call- 
ed upon  to  settle  the  very  interesting  question 
of  evidence  discussed  by  appellant's  counsel 
relating  to  the  proof  ot  Instruments  without 
calling  a  BUbscriblng  witness  who  is  living 
within  the  jurisdiction  of  the  court.  There  is 
sufflcient  evidence  to  warrant  a  finding  that 
the  amount  of  wheat  covered  by  the  mortgage 
was  800  bushels,  and  that  all  of  this  grain  was 
drawn  to  defendant's  elevator,  and  by  it  sold 
and  shipped  out  of  tbe  state.  In  addition  to 
this,  a  demand  was  proved.  There  was  there- 
fore ample  evidence  of  conversion.  While  It 
is  possible  that  incompetent  evidence  relating 
to  tbe  value  of  the  wbeat  was  received,  yet 
tbe  error.  If  any,  was  without  prejudice,  for 
tbe  reason  that  tbe  verdict  was  for  only  $142.- 
08;  and  It  is  too  clear  for  discussion  that  the 
competent  evidence  in  the  case  would  compel 
a  finding  by  the  Jury  that  the  gralh  was 
worth  at  least  20  cents  a  bushel.  As  de- 
fendant was  proven  to  have  converted  800 
bushels  of  wheat  on  which  plaintiff  had  a 
mortgage  lien,  and  as  the  amount  of  the  ver- 
dict conid  be  sustained  even  on  the  theory 
•hat  the  wheat  was  worth  not  to  exceed  20 


cents  a  bushel,  we  cannot  discover  bow  the 
defendant  has  suffered  any  prejudice  from  the 
admission  of  the  incompetent  evidence  relat- 
ing to  value.  The  judgment  of  tb*  dlMilet 
court  la  affirmed.    All  concur. 


SUHNERT  V.  CONRAD. 

(Supreme  Court  of  North  Dakota.    Nov.  19, 

1896.) 

UORTGAOB  —  BOHESTEAO—  PBIOBITT—  AbANDOIT- 
MBNT. 

1.  M.  and  R.,  to  secure  a  debt  due  to  A., 
Jointly  executed  and  delivered  a  mortKage  to  A. 
upon  a  certain  city  lot.  located  in  the  city  of 
Fargo,  N.  D.  When  tlip  mortgage  was  deliv- 
ered, M.  and  R.  were  Rcised,  as  tenants  In  com- 
mon, of  the  fee-ainiDle  title  to  said  lot,  and  said 
lot  was  wholly  unincumbered  except  by  said 
mortRage.  When  the  mortf^ge  was  delivered, 
M.  was  a  married  man.  but  had  never  resided 
upon  said  lot,  but  did  live  with  his  family  upon 
another  lot  in  said  cit:.  Subsequent  to  ttie 
delivery  of  the  mortgage  to  A.,  M.  moved  into 
a  builninK  situated  on  said  lot,  and  established 
his  residence  and  home  therein,  and  continued 
to  reside  In  ^aid  b  illding  with  his  family  until 
after  said  lot  bad  been  sold  to  A.,  at  a  fore- 
closure sale  had  pursuant  to  said  mortgage. 
There  whs  no  redppjptlon  tnade  from  the  fore- 
closure sale.  He/tf,  that  M.  and  his  family  ac- 
quired homestead  rights  in  and  to  said  premises, 
but  said  rights  were  wholly  subordinate  to  the 
superior  rights  acquired  by  A.  as  purchaser  at 
the  foreelosnre  sale. 

2.  Held,  further,  that  the  Wife  Of  M.  had  no 
homestead  rights  as  against  the  mortgagee, 
which  would  entitle  her  to  be  made  a  part.v  de- 
fendant in  an  action  brought  by  A.  to  foreclose 
the  mortgnge;  nor  had  she  any  homestead 
rights  as  against  A.  after  the  title  passed  from 
her  husband,  and  ripened  in  A.,  by  a  regular 
foreclosure  of  a  valid  mortgage. 

8.  M.  and  his  family  removed  from  Raid  home- 
stead to  another  state  in  June,  1888,  and  since 
such  removal,  and  until  the  triid  of  this  action, 
have  never  resided  in  this  state,  and,  so  far  as 
appears  In  the  record,  have  never  manifested 
an  intention  to  return  to  this  state  to  reside. 
About  four  years  subsequent  to  such  removal 
from  this  state,  M  and  his  wife,  by  a  deed  of 
quitclaim,  conveyed  all  their  right,  title,  and  in- 
terest in  said  lot  to  the  defendant.  Held  that, 
prior  to  the  execution  of  said  quitclaim  deed, 
said  removal  of  M.  and  his  family  from  this 
state,  and  their  continued  residence  in  another 
state  after  such  removal,  operated  as  an  aban- 
donment and  forfeiture  of  such  homestead 
rights  aa  they  had  acquired  in  and  to  said  lot 
and  premises,  and  that  no  homestead  rights  pass- 
ed to  the  defendant  by  said  deed  of  quitclaim. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cass  county; 
William  B.  McConnell,  Judge. 

Action  by  August  F.  Kuhnert  against  W. 
S.  Conrad.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Ball,  Watson  &  Maclay  and  Charles  B. 
Joslyn,  for  appellant  Leonard  A.  Rose,  for 
respondent. 

WALLIN,  C.  J.  This  action  was  brought 
to  determine  a  certain  homestead  claim  of 
tbe  defendant  to  lot  2  of  block  2  in  Keeney 
ft  Devett'B  addition  to  the  city  of  Fargo, 
which  claim  the  complaint  alleges  Is  un- 
founded in  law.    The  action  was  tried  with- 
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out  a  Jury,  and.  after  flUng  its  findings  of 
fact  and  conclusions  of  law,  the  district  court 
entered  Judgment  upon  the  findings  in  favor 
of  the  plaintiff,  declaring  the  said  claim  of 
the  defendant  to  be  groundless  in  law,  and 
null  and  void.  Defendant  appeals  from  said 
Judgment.  The  evidence  Is  not  brought  to 
this  court.  The  only  error  assigned  here  is 
that  the  conclusions  of  law  found  by  the 
trial  court,  and  the  Judgment,  are  not  war- 
ranted by  the  facts  found. 

The  facts  which,  in  our  opinion,  are  de- 
cLsive  of  the  case  in  this  court,  are  as  fol- 
lows: On  the  3d  day  of  June,  1S81,  one 
Frank  B.  McCauley  and  one  Reynolds  each 
owned  an  undivided  one-half  Interest  in,  and 
had  a  fee-simple  title  to,  the  lot  in  contro- 
versy, and  which  is  above  described,  viz. 
lot  2.  On  the  date  above  stated,  said  Mc- 
Cauley and  Reynolds  (said.  lot  being  then 
wholly  unincumbered)  executed  and  delivered 
their  mortgage  to  one  William  Aylmer  upon 
said  lot,  to  secure  a  debt  of  $2,Q0O.  The 
mortgage  was  duly  recorded.  At  the  time 
the  mortgage  was  delivered,  and  continuous- 
ly thereafter  up  to  the  20th  day  of  Novem- 
ber, 18S8,  said  premises  were  used  by  Mc- 
Cauley and  Reynolds  as  a  theater  and  sa- 
loon, and  for  no  other  purpose  whatever. 
At  the  time  said  mortgage  was  delivered, 
and  long  prior  thereto,  said  McCauley  was  a 
married  man,  and  lived  with  bis  wife,  one 
Florence  A.  McCauley,  on  lot  11  of  block 
33  in  said  addition  to  the  city  of  Fargo,  and 
continued  to  reside  on  said  lot  11  until  the 
year  1S86,  when  they  removed  to  lot  3  in  said 
block  2  in  said  addition,  which  lot  Is  con- 
tiguous to  and  adjoins  the  premises  in  con- 
troversy. Said  McCauley  and  Reynolds  each 
owned  an  undivided  one-half  Interest  in 
said  lot  3,  from  a  period  long  prior  to  the 
date  of  the  delivery  of  said  mortgage,  and 
until  the  same  was  foreclosed,  as  herein- 
after stated.  Default  having  been  made  in 
the  payment  of  the  debt  secured  by  the 
mortgage,  an  action  to  foreclose  said  mort- 
gage was  instituted,  wherein  said  Aylmer 
was  plaintiff,  and  said  Frank  B.  McCauley 
and  said  Reynolds  were  the  sole  defendants. 
A  Judgment  of  foreclosure  was  entered,  and 
pursuant  thereto,  and  on  due  notice  of  sale, 
said  lot  2,  on  November  9,  1887,  was  sold, 
and  was  bid  in  by  said  William  Aylmer. 
Said  premises  were  not  redeemed  from  said 
sale,  and,  pursuant  thereto,  a  sheriff's  deed 
of  said  premises  was,  on  November  20,  1888, 
Issued,  and  delivered  to  William  Aylmer, 
the  purchaser.  On  the  18th  day  of  October, 
1889.  William  Aylmer  sold  said  lot  2  to  this 
plaintiff,  and,  by  a  deed  of  warranty,  con- 
veyed to  plaintiff  all  the  right,  title,  and  in- 
terest obtained  by  him  under  the  foreclosure 
sale.  By  virtue  of  said  sale  and  deed  of 
warranty,  the  plaintiff  took  possession  of  lot 
2,  and  ever  since  that  date  has  had  quiet 
and  peaceable  possession  of  the  same.  The 
building  on  lot  3,  into  which  McCauley  and 


his  wife  moved  in  1886,  was  not  erected  un- 
til some  time  subsequent  to  the  erection  of 
the  building  on  lot  2,  which  lot  (lot  2),  as 
has  been  stated,  was  used  exclusively  as  a 
saloon  and  theater  by  McCauley  and  Reyn- 
olds. In  February,  1888,  Frank  B.  McCau- 
ley went  to  Spokane,  In  the  state  of  Wasli- 
ington,  where  be  was  followed  by  bis  wife 
and  family  in  June,  1888;  and  there  the 
family  resided  for  about  three  years  contiu- 
uously  thereafter,  and  during  said  period 
Frank  B.  McCauley  exercised  the  right  of 
suffrage,  by  voting  at  a  general  election  held 
at  Spokane.  The  court  also  finds  that,  dur- 
ing said  period  of  residence  at  Spokane, 
"said  Florence  A.  McCauley  ceased  to  re- 
gard Fargo,  aforesaid,  as  her  home."  Either 
In  1890  or  1891  the  McCauley  family  remov- 
ed to  Aberdeen,  in  the  state  of  Washington, 
where  they  rerided  continuously  until  the 
year  1893,  and  where  said  Frank  B.  Mc- 
Cauley again  exercised  the  right  of  suffrage. 
Since  September,  1893,  the  McCauley  family 
has  continuously,  and  until  the  present  time, 
resided  at  the  city  of  Ashland,  in  the  state 
of  Wisconsin.  About  four  years  after  Frank 
B.  McCauley  was  Joined  by  his  wife  and 
family  at  Spokane,  as  before  stated,  to  wit, 
on  June  2,  1892,  a  quitclaim  deed  of  convey- 
ance was  made  of  the  premises  In  question 
(lot  2),  whereby  McCauley  and  his  wife,  for 
an  expressed  consideration  of  one  dollar, 
conveyed  to  the  defendant  in  this  action  all 
the  right,  title,  and  interest  of  the  McCau- 
leys,  or  either  of  them,  to  said  lot  2.  The 
defendant  bases  all  of  his  rights  in  the 
premises  upon  this  quitclaim  deed.  The 
building  on  lot  3,  which,  as  has  been  stated, 
was  erected  later  than  the  building  on  lot 
2,  used  as  a  theater  and  saloon,  was  occu- 
pied as  follows:  "The  ground  floor  was  used 
as  a  billiard  room  and  office,  and  the  second 
floor  was  used  by  McCauley  and  his  family 
as  a  place  of  residence,  from  some  time  in 
1886,  to  the  month  of  June,  1888.  LotB  two 
(2)  and  three  (3)  constitute  less  than  one 
acre  in  area;  and  at  all  times  after  the  eriec- 
tlon  of  the  building  upon  lot  three  (3),  as 
above  stated,  two  openings  existed  between 
the  building  on  lot  three  (3)  and  the  building 
on  lot  two  (2).  One  of  said  openings  or 
doors  was  on  the  first  fioor,  and  the  other 
on  the  second  fioor.  On  account  of  the  ex- 
istence of  such  openings  and  connections  be- 
tween the  buildings  standing,  respectively, 
upon-  lots  two  (2)  and  three  (3),  a  Jiomestead 
right  is  claimed  by  the  defendant  in  behalf 
of  the  McCauleys  in  lot  two  (2),— the  prem- 
ises in  question,— as  appurtenant  to  lot  three 
(3),  upon  which  last-mentioned  lot  the  Mc- 
Cauleys resided  for  the  period  of  time  above 
stated,  and  during  which  period  McCauley 
owned  an  undivided  one-half  interest  In  said 
lots  (2)  and  three  (3).  On  the  16th  day  of 
August,  1887,  and  while  living  on  said  lot 
three  (3),  McCauley  and  his  said  wife  caused 
to  be  filed  in  the  office  of  theregister  of 
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deeds  of  Cass  county  a  certain  written  dec- 
laration, wherein  they  designated  said  lots 
two  (^  and  three  (3)  as  their  homestead." 

From  the  findings  of  fact  which  we  have 
narrated.  In  substance,  the  trial  court  deduced 
the  following  conclusions  of  law:  First,  that, 
at  the  time  the  McGauleys  made  and  delivered 
their  quitclaim  conveyance  of  lot  2  to  this 
defendant,  they  had  no  right,  title,  or  interest 
In  said  lot,  and,  consequently,  that  the  de- 
fendant acquired  no  Interest  whatever  by  said 
deed  of  quitclaim;  second,  that  the  plaintiff 
was  entitled  to  a  Judgment  declaring  that  the 
plaintiff's  title  Is  good  and  valid,  and  free  and 
clear  of  any  doud  or  Incumbrance  caused  by 
said  deed,  or  the  record  thereof. 

We  have  no  doubt  or  hesitation  In  saybig 
that  the  legal  conclusions  of  the  trial  court 
were  entirely  correct  and  proper.  The  con- 
ceded t&ctB  do  not  penult  of  doubt  that,  when 
the  McCauleys  executed  their  quitclaim  deed 
of  the  premises  In  question,  and  upon  which 
alone  the  defendant  predicates  his  alleged  In- 
terest in  the  premises,  the  McCauleys  had 
definitely,  and  with  no  expectation  to  return, 
removed  from  the  territory  (now  state)  of 
North  Dakota,  and  bad,  without  any  possible 
doubt,  purposely  given  up  and  abandoned  their 
residence  in  the  city  of  Fargo,  and  had  been 
out  of  the  territory  and  state  for  a  period  of 
about  four  years  before  the  deed  was  made. 
Not  only  is  there  no  finding  of  a  purpose  on 
the  part  of  the  McCauleys  to  return  to  their 
residence  In  Fargo  at  any  time  after  their  re- 
moval to  the  state  of  Washington  In  1886, 
bat  the  findings  preclude  any  theory  that  such 
purpose  existed.  They  were  nonresidents  at 
the  time  of  the  trial,  and  nothing  In  the  record 
Indicates  any  intention  on  their  part  to  return 
to  this  state  at  any  time.  Their  absence, 
therefore,  from  their  former  place  of  resi- 
dence In  the  city  of  Fargo,  exhibits  a  fixed 
purpose  to  live  out  of  the  state,  and  therefore 
a  fixed  purpose  to  finally  abandon  their  form- 
er homestead  premises  within  this  state.  The 
fact  of  such  abandonment,  as  well  as  the  pur- 
pose to  abandon,  exist  In  this  case,  and  both 
are  transparently  clear  and  free  from  doubt. 
Nor  does  It  matter  that  the  McCauleys  had 
in  1887,  and  some  five  years  before,  execut- 
ing Bald  quitclaim  deed  to  defendant,  caused 
to  be  filed  In  the  register  of  deeds  ofllee  In 
Cass  county  a  writing  whereby  said  lots  were 
claimed  or  designated  as  their  homestead. 
Whatever  lights  or  advantages  may  result  from 
filing  sucb  a  declaration,  there  can  be  no 
doubt  that  *t  does  not  operate  to  preserve  a 
homestead  right  for  a  single  day  after  the 
homestead  has  been  abandoned  In  fact  and  In 
intention.  Abandonment  Is  a  mixed  question 
of  intention  and  fact,  and  each  case  will  rest 
upon  its  own  facts  and  circumstances;  but 
in  the  case  at  bar  there  Is  no  room  for  doubt 
as  to  either  the  Intention  or  the  fact.  It  Is, 
moreover,  to  our  opinion,  quite  doubtful 
whetbo:  one  who  actually  has  a  homestead 
right,  and  no  other  right,  hi  land,  can  trans- 
fer such  right  to  a  stranger  by  deed  of  con- 


veyance; but  it  Is  quite  unnecessary  in  this 
case  to  pursue  this  point  further.  The  de- 
fendant Is  seeking,  under  the  facts  of  this 
case,  to  redeem  from  the  foreclosure  sale,  and 
bases  his  claim  to  redeem  entirely  upon  the 
assumption  that  Mrs.  Florence  A.  McCauley 
had  a  homestead  right  in  the  premises  In  ques- 
tion when  the  foreclosure  took  place,  and  that, 
by  virtue  thereof,  she  had  a  right,  under  the 
law,  to  redeem,  and  that  her  right  to  redeem 
has  not  been  cut  off  by  the  foreclosure,  for 
the  reason  that  she  was  not  made  a  party  to 
the  foreclosure  action. 

In  making  this  claim,  however,  the  defend- 
ant, In  terms,  concedes— and  Is  forced  to  do  so 
when  he  seeks  to  redeem— that  the  foreclosure 
was  entirely  regular,  and  that  the  purchaser 
at  the  sale  acquired  the  fee-simple  title  vested 
in  the  mortgagors  (McCauley  and  Reynolds) 
when  the  mortgage  was  made.  This  Is  tanta- 
mount to  saying  that  the  entire  fee  was  by 
the  foreclosure  divested  from  McCauley  and 
Reynolds,  and  that  the  purchaser  became 
seised  of  the  entire  fee-simple  title  to  the  lot 
in  question.  That  such  foreclosure  had  this 
effect  Is  not  open  to  doubt;  nor  can  there  be 
any  question  whatever  that,  at  the  moment 
the  title  passed  to  the  purchaser  under  the 
sale,  that  moment  the  homestead  right  of  the 
husband,  at  least,  ceased  to  exist  In  the  prem- 
ises In  question.  The  homestead  rights  of 
the  husband  rested  upon  the  fact  of  his  own- 
ership, coupled  with  bis  residence  upon  the 
premises.  When  the  ownership  ceased,  the 
homestead  right  of  the  husband— a  mere  pos- 
sessory right,  springing  from  ownership- 
ceased  also.  Mrs.  Florence  A.  McCauley  had 
no  title  or  estate  in  the  land.  Her  homestead 
rights,  as  hi  all  similar  cases,  rested  upon  the 
marital  rdatlon,  coupled  with  her  husband's 
ownership  of  the  fee.  Her  mere  possessory 
right  was  founded  upon  her  husband's  owner- 
ship and  her  marital  relation  to  blm.  When 
the  foundation  was  removed  by  a  valid  trans- 
fer of  the  title  from  her  husband  to  a  stran- 
ger, her  possessory  right  vanished  at  once. 
It  is  elementary  that  the  foreclosure  of  a 
mortgage  relates  back  to  the  date  of  the  exe- 
cution and  delivery  of  the  mortgage,  and  op- 
erates to  transfer  to  the  purchaser  at  the  sale 
the  entire  estate  and  interest  which  the  mort- 
gagor had  at  the  date  of  the  delivery  of  th« 
mortgage,  or  at  any  subsequent  date.  When 
the  mortgage  in  question  was  made  and  de- 
livered, the  entire  fee-simple  estate  of  the 
premises  In  question  was  vested  in  the  mort- 
gagors, and  was  not  burdened  by  any  home- 
stead rights,  and  not  otherwise  incumbered. 
It  follows,  therefore,  that  the  purchaser  at 
the  sale  acquired  a  fee-simple  title  to  the 
premises,  free  and  clear  from  any  homestead 
rights  subsequently  acquired  by  the  mortga- 
gor, or  through  him  by  his  wife.  This  rea- 
soning does  not  Imply  that  the  McCauleys 
never  at  any  time  acquired  a  homestead  right 
in  the  premises;  but  It  does  imply  that  what- 
ever homestead  rights  were  acquired  by  them 
were,  from  the  Inception  thereof.  Inferior  and 
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eabordlnate  to  the  paramount  rlgbts  acquired 
by  Aylmer  under  his  mortgage,  antedating 
the  homestead  rights  attempted  to  be  as- 
signed by  the  McCauleys. 

It  follows  from  these  consideratlonB  that  If 
the  McCauleys  had  never  removed  from  the 
premises,  and  abandoned  their  homestead,— 
as  they  certainly  did,— an  action  of  ejectment 
could  be  maintained  by  the  plaintiff  against 
them,  or  either  of  them,  to  remove  them  from 
the  premises  in  question.  It  being  conceded 
that  the  mortgage  covered  the  entire  estate, 
and  that  no  homestead  right  existed  In  the 
premises  when  It  was  delivered,  and  further 
conceded  that  the  mortgage  was  valid,  and 
the  foreclosure  was  regular,  as  to  the  mort- 
gagors, It  follows  as  a  legal  sequence  that  the 
mortgage  was  superior  to  any  homestedd  right 
to  the  land  subsequently  acquired  either  by 
the  mortgagor  or  bis  wife.  The  principles  of 
law  upon  which  our  conclusions  depend  are 
80  entirely  elementary  that  we  do  not  care  to 
dte  authorities  In  their  support  The  Judg- 
ment of  the  district  court  will  be  affirmed.  All 
the  Judges  concurring. 


ASHB  V.  BEASIiBT  et  al. 

(Supreme  Court  of  North  Dakota.     Nov.  19, 
1806.) 

Inland  Bilm  — Cebtipicats  or  Pbotbst  — Evt- 

DRVOK  —  NOTICB  0»   DlSBOSOB  —  DbPOSITION  — 

KoricB  —  Appeal  —  Rbcokd  —  Plkadina  and 
Phoop— Vari  a  nob. 

1.  Under  the  statutes  of  this  state  the  certifi- 
cate of  protest  of  a  notary  public  ia  prima  facie 
evidence  of  the  facts  of  presentment,  demand, 
and  dishonor  therein  set  forth,  as  well  in  the 
case  of  an  inland  bill  or  note  as  In  the  case  of  a 
foreign  bill. 

2.  A  notice  to  take  depositions  should  state 
the  name  of  each  witness  to  be  examined. 

3.  The  appellant  must  embody  in  his  abstract 
the  necessary  facts  to  sustain  bis  contentions. 
The  court  will  not  explore  the  record  for  the 
purpose  of  finding  something  to  induce  it  to  ar- 
rive at  a  different  conclusion  from  that  reached 
by  the  trial  court. 

4.  When  a  note  is  payable  at  a  bank,  a  state- 
ment in  the  certifici  te  of  protest  that  it'  was  pre- 
sented at  the  place  of  piiynient,  and  payment 
demanded,  is  sufficient  evidence  of  a  legal  de- 
mand, without  a  further  statement  to  whom  It 
was  presented  for  payment. 

5.  In  determining  whether  doe  notice  of  dis- 
honor has  been  given  to  indomers,  each  agent 
and  subngent  for  collection  is  to  be  regarded  the 
same  as  a  purchaser  of  the  pat)er. 

6.  A  ny  agent  or  subagent  holding  the  paper 
for  collection  may  give  notice  of  dishonor  with 
like  effect  as  an  owner  of  the  paper. 

7.  Notice  g-ven  by  a  proper  party  inures  to  the 
benefit  of  every  port.v  to  the  paper  whose  right 
to  give  a  similar  notice  had  not  at  that  time  been 
lost. 

8.  When  there  Is  a  variance  between  the  al- 
legations of  the  complaint  and  the  evidence,  but 
no  objection  is  made  to  the  evidence  on  that  ac- 
count, the  appellate  court  will  treat  the  pleading 
•a  amended  to  conform  to  the  proof. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stutsman  county; 
Roderick  Rose,  Judge. 

Action  by  Thomas  Ashe  against  W.  W. 
Beasley,  Nat.  C.  Beasley,  and  George  XI.  Beas- 
ley,  partners  as  George  M.  Beasley  &  Co. 


From  a  Judgment  for  plaintiff,  defeudanta  ap- 
peal.    Affirmed. 

James  G.  Campbell,  for  appellants.     K.  W. 
Camp,  for  respondent. 

CORLISS,  J.    Judgment  has  been  rendered 
In  favor  of  the  plaintiff,  as  holder  of  a  nego- 
tiable  note,   against  the   defendants,   as    la- 
dorsers  thereof.     The  defendants  appeal  fron* 
that    Judgment,    and   the   whole    case    Is    be- 
fore us  for  a  trial  de  novo,  the  action  having 
been    tried    before   the   court.     One   of   the 
grounds  of  the  defense  was  the  alleged  failure 
to  present  the  note  at  maturity,  and  demnud 
payment,  and  give  timely  notice  of  Its  dis- 
honor to  the  defendants.     In  order  to  cbarjfe 
the  defendants  as  Indorsers,  it  was,  of  course, 
necessary  that  due  presentation  and  deinand 
should  be  made,  and  that  proper  notice    of 
dishonor  should  be  given  to  the  defendants. 
The  only  evidence  that  payment  had  been  de- 
manded and  refused  was  a  notarial  certificate 
of  protest.     Defendants  objected  to  the  Intro- 
duction of  this  certificate  In  evidence,  on  the 
ground  that  the  note  sued  upon  was  a  domestic 
or  Inland  note,  being  made  and  payable   In 
this  state.     It  is  here  urged  that  this  court 
should  not  regard  this  certificate  aa  any  evi- 
dence of  the  facts  of  presentment,  demand, 
and  nonpayment  therein  set  forth;   and.  If  this 
contention  be  sound,  the  plaintiff  must  fail  in 
making  out  a  case  against  the  defendants. 
Unless  the  statutes  of  this  state  have  wrousUt 
within  this  Jurisdiction  a  change  in  the  com- 
mon law,  defendants'  counsel  is  correct  in  Iiis 
position.     At  common  law  the  notary's  certifi- 
cate of  protest  of  a  foreign  bill  was  received 
In  evidence  of  the  facts  therein  set  forth,  so 
far  as  they  were  facts  relating  to  bis  ol&eial 
duty  with  respect  to  the  paper  be  had  pro- 
tested.    This  doctrine  rested  upon  the  ground 
of  commercial  convenience.     The  courts,  from 
the  beginning,  have  always  recognized  the  fact 
that  such  a  rule  Is  a  departure  from  the  set- 
tled principle  of  the  law  of  evidence  that  tbe 
best  evidence  must  be  produced;  and   they 
have,   therefore,   been  careful   to  restrict   Its 
operation  to  foreign  bills  of  exchange.     2  Dan- 
lei,  Keg.  Inst.  {§  02G,  927;   l6  Am.  &  Eng.  Euc. 
Law,  776;  3  Rand.  Com.  Paper,  S  1171;    Cor- 
bln  V.  Bank  (Va.)  13  S.  B.  98;   Story,  Prom. 
Notes,  S  207;   NIcholls  v.  Webb,  8  Wheat.  32»J: 
Toung  V.  Bryan,  6  Wheat.  146.     While  theiv 
is  some  authority  for  the  proposition  that  for- 
eign   promissory   notes  are   within  the    rule 
(Williams  v.  Putnam,  14  N.  H.  540),  yet  tbe 
disposition  of  the  courts  has  been  to  limit  this 
exception  to  the  general  rule  of  evidence  to  a 
single  class  of  negotiable  instruments;    i    e. 
foreign  bills  of  exchange.     Indeed,  there  Is  au- 
thority for  tbe  doctrine  tttat  the  notary's  cer- 
tificate Is  not  evidence  in  any  case  where  he 
tvsldes  in  the  same  country  In  which  the  ac- 
tion is  tried.     1  Pars.  Notes  &  B.  (kIo;    NIch- 
olls V.  Webb,  8  Wheat  326.     But  this  doctrine 
has  not  obtained  very  wide  acceptance.     If 
the  iNiper  sued  on  were  a  foreign  bill  of  ex- 
change,   instead   of   a   promissory   note,    we 
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woold  hold  that  the  certificate  of  protest 
would  be  nompetent  evidence,  notwlthstand' 
ins  the  fact  of  the  residence  of  the  notary  pub- 
lic in  this  state. 

On  the  other  hand,  we  are  unable  to  agree 
with  coansel  for  plaintlfF  that  the  fact  that 
the  defendants  are  nonresidents  (If  such  is,  in- 
deed,  the  tact)  is  sufficient  to  make  the  certifi- 
cate of  protest  evidence  as  against  them  when 
tbey  are  sued  In  a  state  In  which  the  notary 
fMiblic  who  made  such  certificate  resides. 
They  are  at  most  merely  nonresident  indorsers 
of  a  domestic  promissory  note.  That  at  com- 
mon law  the  certificate  would  not  constitute 
eridence  against  them  for  any  purpose  Is  too 
plain  for  argument  See  cases  first  above 
cited.  Have  our  statutes  changed  this  com- 
mon-law rule?  In  construing  them  we  must 
bear  in  mind  the  fact  that  the  almost  uniform 
trend  of  legislation  in  this  country  is  along 
the  line  of  the  enlargement  of  tlie  use  of  a 
notary's  certificate  as  prima  facie  evidence. 
See  these  statutes  as  referred  to  in  S  Rand. 
Com.  Paper,  {i  1140-1161.  In  most  of  the 
states  the  notary's  certificate  of  protest  Is  by 
statute  made  evidence  whatever  the  character 
of  tlie  negotiable  paper  is,  whether  it  Is  a  for- 
eign blU  or  Inland  bill  or  note.  In  many  of 
the  states  there  is  cast  upon  the  notary  a  new 
duty,  which  at  common  law  did  not  rest  upon 
him.  At  common  law,  when  he  bad  pre- 
sented the  paper,  demanded  payment,  and  pro- 
tested it  for  nonpayment,  his  duties  with  re- 
upeet  to  that  paper  were  ended.  He  was  un- 
der no  obligation  to  give  notice  of  dishonor, 
and.  if  be  did  give  such  notice,  his  certificate 
of  that  fact  was  not  evidence  thereof,  for  the 
reason  that  such  an  act  was  not  an  official 
act.  To  prove  the  giving  of  notice  by  the 
notary,  he  must,  in  the  absence  of  a  statute, 
be  called  the  same  as  any  other  witness.  3 
Rand.  Com.  Paper,  8  1181.  But  under  mod- 
em legislation  the  duty  of  notifying  the  In- 
dorsers of  the  dishonor  of  the  paper  is,  as  a 
general  rule.  Imposed  upon  the  notary,  and  his 
certificate  of  that  fact  Is  made  evidence  there- 
of. These  statutory  provisions  arc  made  ap- 
plicable to  all  Iclnds  of  negotiabie  paper.  The 
great  mass  of  legislation,  all  directed  to  one 
end.  Is  significant  of  the  fact  that  It  Is  the 
settled  convictions  of  the  commercial  world 
that  the  use  of  a  notary's  certificate  as  prima 
facie  evidence  Is  a  great  business  convenience, 
and  that  giving  It  the  force  of  prima  ttueie  evi- 
deoee  will  not  t^id  to  pervcart  truth  or  defeat 
Instlca  It  is  in  the  light  of  this  condition  of 
public  sentiment  that  we  must  Interpret  our 
somewhat  ambiguous  statutes  on  this  subject 
They  are  sections  489-501,  Comp.  Laws,  and- 
are  coached  In  the  following  language: 

Section  409:  "It  shall  be  the  duty  of  every 
notary  public  personally  to  serve  notice  upon 
the  person  or  persons  protested  against  or  by 
properly  folding  the  notice,  directing  It  to  the 
party  to  be  charged,  at  his  place  of  residence, 
accoraing  to  the  best  Information  that  the  per- 
son giving  the  notice  can  obtain,  depositing  It 
In  the  United  States  mall  or  post-office  most 


conveniently  accessible  from  the  place  where 
the  protest  was  made,  and  prepaying  the  post- 
age thereon." 

Section  500:  ''The  officer  making  such  pro- 
test shall  receive  the  sum  of  twenty-five  cents 
and  postage  for  each  and  every  notice  so  made 
out  and  served." 

Section  501:  "Bach  and  every  notary  pub- 
lic shall  keep  a  record  of  all  such  notices,  and 
of  the  time  and  manner  in  which  the  same 
shall  have  been  served,  and  of  the  names  of 
all  the  parties  to  whom  the  same  were  direct- 
ed, and  the  description  and  amount  of  the  In- 
strument protested;  which  record,  or  copy 
thereof,  certified  by  the  notary  under  seal, 
shall  at  all  times  be  competent  evidence  to 
prove  such  notice  .in  any  trial  before  any 
court  in  this  territory  where  proof  of  such  no- 
tice may  become  requisite." 

It  Is  obvious  that  one  purpose  of  these  sec- 
tions was  to  cast  a  new  duty  upon  the  no- 
tary,—!, e.  the  duty  of  giving  notice;  and  the 
record  he  makes  of  the  giving  of  such  notice 
or  a  certified  copy  thereof  is  made  evlilence  of 
the  fact  that  the  notice  was  so  given.  But  it 
is  nowhere  declared  In  thes^  sections  that  the 
notary  may  protest  an  inland  bill  or  note,  or 
that  his  certificate  of  protest  of  such  paper  Is 
evidence  of  any  of  the  facta  set  forth  In  such 
certificate.  The  statute  se^'ms  to  recognize  an 
existing  custom  to  protest  all  kinds  of  n^o- 
tlable  paper,  but  it  does  not  In  terms,  pro- 
vide that  the  notary's  certificate  will  be  evi- 
dence in  any  cose,  apparently  leaving  the  mat- 
ter to  common-law  regulation.  And  yet  the 
statute  plainly  makes  It  the  duty  of  a  notary 
who  protests  an  inland  bill  or  note  to  give  no- 
tice, and  declares  that  his  record  of  the  giving 
of  such  notice  shall  be  evidence  thereof.  It  is 
lingular  that  the  legislature  should  have  taken 
pains  to  make  the  notary's  record  of  the  giv- 
ing of  notice  evidence,  and  at  the  same  time 
leave  his  certificate  of  the  protest  of  the  very 
same  paper  subject  to  the  common-lawrulethat 
It  Is  not  evidence  of  pres(>ntmeut  demand,  or 
dishonor.  Were  there  no  other  statutory  provi- 
sions on  the  subject  the  question  of  coasoruc- 
tion  would  be  a  very  difficult  one.  But  section 
507  of  the  Compiled  Laws  declares  tliat  full 
faith  and  credit  shall  be  given  to  all  the  protes- 
tations of  all  notaries  pubUc.  It  is  to  Im  noticed 
that  the  phrase  "full  faith  and  credit"  con- 
tained In  section  507,  la  the  very  phrase  em- 
ployed by  Mr.  Parsons  in  his  work  on  Notes 
and  Bills.  He  says:  "In  the  case  of  foreign 
bills  protested  in  a  country  other  than  that  la 
which  the  suit  is  brought  full  faith  and  credit 
are  given  to  the  instrument  of  protest,  and  the 
original  or  duly-certified  copy  are  admissible 
in  evidence  of  the  acts  therein  stated  as  far  as 
those  acts  are  within  the  scope  of  the  notary's 
official  duty."  Pars.  Notes  &  B.  p.  635.  It  is 
thus  made  apparent  that  the  legislature,  in 
framing  section  507,  employed  the  very  lan- 
guage which  had  been  used  to  express  the  doc- 
trine that  a  notarial  certificate  was  evidencfc 
of  certain  facts  therein  stated.  It  Is,  there- 
fore, our  opinion  that  a  notary's  certificate  of 
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protest  is,  under  our  statutes,  prima  facie  evi- 
dence of  tbe  facts  of  presentment,  demand, 
and  dishonor.  If  such  facts  are  set  forth  In  the 
certificate.  It  follows  that  there  Is  sufficient 
evtdence  of  these  facts  In  this  case  to  support 
tbe  finding  of  the  trial  court  In  this  respect, 
and  to  Justify,  and  Indeed  ooihpel,  us  to  find 
tbe  same  facts  on  the  trial  here  of  this  case 
de  noTO. 

It  is  next  urged  that  the  statement  In  the 
certificate  is  not  sufficient  to  show  a  legal  de- 
mand. The  statement  is  that  tbe  notary  "pre- 
sented the  note  at  the  place  where  the  same  la 
payable,  and  demanded  payment  thereof, 
which  was  refused."  Tbe  note  was  payable 
at  a  specified  bank,  and  the  statement  that  it 
was  presented  at  the  place  at  which  it  was 
payable  carries  with  it  the  assertion  that  it 
was  presented  at  the  banlt  at  which  it  was 
payable.  The  statement  that  payment  was 
tbeie  demanded  and  refused  is  clearly  a  state- 
ment that  the  demand  waa  made  of  some  one 
connected  with  tbe  bank.  The  contention  of 
counsel  that  -it  is  entb«ly  consistent  with  the 
language  to  assume  that  the  notary  went  to 
the  front  door  of  the  bank,  and  made  a  de- 
mand of  a  passer-by,  is  too  hypercritical  to 
merit  serious  consideration.  When  a  note  is 
payable  at  a  bank,  it  is  sufficient  for  the  no- 
tary to  state  in  his  certificate  that  he  presented 
the  pai)er  at  the  place  of  payment,  and  made 
a  demand,  without  specifying  the  person  upon 
whom  the  demand  was  made.  Douglas  ▼. 
Bank  (Tenn.)  36  S.  W.  874-S77;  2  Daniel,  Neg. 
Inst,  i  955;  Hlldebum  v.  Turner,  5  How.  69. 

It  is  next  claimed  that  there  is  no  evidence 
in  the  case  that  the  defendants  were  notified 
In  due  time  of  the  dishonor  of  the  paper,  or 
were  notified  at  all.  The  notarial  certificate 
already  referred  to  is  silent  on  tbe  question  of 
notice  to  the  defendants.  It  appears  from  the 
face  of  such  certificate  that  the  notary  who 
protested  the  paper  did  not  hi  fact  serve  any 
notice  upon  the  defendants.  The  only  evi- 
dence on  that  point  is  contained  in  the  deposi- 
tion of  E.  H.  Talcott.  It  Is  urged  that  his 
evidence  should  not  be  considered,  for  the  rea- 
son that  the  notice  to  take  depositions  did  not 
contain  his  name,  and  that  both  at  the  com- 
mencement of  the  takhig  of  bis  deposition  and 
before  the  beginning  of  the  trial  the  defend- 
ants objected  to  the  sufficiency  of  the  notice, 
and  Insisted  before  the  notary  that  his  depo- 
sition, for  that  reason,  should  not  be  read  In 
tbe  case.  If  the  appellant  had  properly 
brought  before  us  in  his  abstract  the  fact  that 
the  notice  did  not  contain  the  name  of  E.  H. 
Talcott,  we  should  be  inclined  to  uphold  hia 
contention  in  this  behalf.  We  think  that 
the  letter  and  spirit  of  the  statute  require 
that  the  name  of  the  witness  whose  deposi- 
tion is  desired  should  be  Inserted  in  the  no- 
tice. Any  other  construction  of  the  statute 
would,  moreover,  place  the  opposite  party  in 
a  very  embarrassing  position,  he  being  una- 
ble to  ascertalr,  down  to  the  moment  tbe 
witness  was  sworn  before  the  notary,  what 
witness  be  must  prepare  himself,  or  advise 


his  assistant  counsel  to  prepare  himself,  to 
meet  The  party  who  desires  to  take  deposi- 
tions can  always  ascertain  what  witness  it 
is  necessary  for  him  to  examine.  There  Is, 
therefore,  no  reason  why  he  should  not  be 
required,  in  the  interests  of  fair  play,  to  dis- 
close to  his  antagonist  In  advance  the  natues 
of  the  witnesses  who  will  be  sworn  at  the 
specified  time  and  place.  Our  statute  con- 
templates that  the  adverse  party  shall  have 
such  notice  as  will  enable  him  to  reach  tbe 
place  designated,  and  prepare  for  the  ex- 
amination. Section  5289,  Comp.  Laws.  It 
Is  idle  to  expect  him  to  prepare  for  the  ex- 
amination If  he  has  no  means  of  discovering 
what  vrltnesses  will  be  examined.  And  it  Is 
too  clear  to  admit  of  countervailing  argu- 
ment that,  if  the  doctrine  Is  once  enunciated 
that  the  name  of  the  witness  examined  need 
not  be  stated  in  the  notice,  which  contains  at 
least  one  name,  it  will  follow  that  the  notice 
need  not  contain  any  name  whatsoever.  We 
believe  onr  statute  (iontemplates  the  giving 
of  a  notice  which  shall  fully  apprise  the  at- 
torney for  the  opposite  party  as  to  tbe  par- 
ticular witnesses  to  be  examined,  to  the  end 
that  be  may  determine  whether  it  is  neces- 
sary for  him  to  be  present  at  such  examina- 
tion, or  to  employ  local  counsel  for  that  pnr- 
pose,  and  to  afford  him  opportunity  for  prep- 
aration to  subject  the  witnesses  to  the  test 
cross-examination.  The  decision  of  tbe 
Michigan  supreme  court  in  Patterson  v. 
Railway  Co.,  1»  N.  W.  761,  to  directly  in 
point  on  this  question.  Tbe  court  says: 
"Section  7461,  How.  Ann.  St.,  provides  tliat 
when  a  witness  whose  testimony  Is  required 
In  any  dvll  cause  pending  In  this  state  sbail 
live  more  than  thirty  miles  from  the  place  of 
trial,  or  shall  be  about  to  go  out  of  the  state, 
and  not  retnrn  again  in  time  for  the  trial,  or 
is  so  sick.  Infirm,  or  aged  as  to  make  it  prob- 
able that  he  will  not  be  able  to  attend  tbe 
trial,  his  deposition  may  be  taken  in  the 
manner  herein  provided.  The  three  follow- 
ing sections  provide  for  tbe  notice  to  be 
given,  by  whom,  and  tbe  time  and  manner 
of  service.  Although  the  statute  does  not. 
In  express  words,  declare  that  the  name 
shall  be  given  in  the  notice,  yet  it  is  clearly 
implied  by  Its  terms  that  the  name  of  the 
witness  shall  be  given,  in  order  to  apprise 
the  adverse  party  who  It  is  he  proposed  to 
examine,  as  well  as  the  time  and  place  where 
be  shall  be  examined."  See,  also,  Pape  ▼. 
Wright  (Ind.  Sup.)  19  N.  E.  458-102:  Rob- 
ertson's Adm'rs  v.  Campbell,  1  Overt  172; 
Smith  V.  Westerfleld  (Cat)  26  Pac  206; 
Strayer  v.  Wilson  (Iowa)  7  N.  W.  7.  But 
the  point  Is  not  properly  before  ua,  for  tbe 
reason  that  the  appellant  has  failed  to  in- 
corporate in  bis  abstract  tbe  notice  to  take 
depositions.  Although  tbe  case  comes  here 
for  a  tiial  de  novo,  the  rules  of  this  court 
relating  to  printed  abstracts  are  neverthe- 
less applicable.  On  the  face  of  the  abstract, 
it  does  not  appear  that  the  notice  was  Insuf- 
ficient Digitized  by  VjOOQIC 
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It  is  next  contended  that  the  witness  Talcott 
does  not  testify  to  a  timely  service  of  notice  of 
dishonor  on  the  defendants,  or,  Indeed,  to  the 
service  of  any  such  notice  at  all.  The  evidence 
does  not  Justify  this  claim.  In  this  connec- 
tion a  further  reference  to  the  facts  Is  neces- 
sary. The  plalntilF  was  the  Indorser  upon 
the  note  sued  upon.  'At  the  time  it  fell  dne 
it  was  the  property  of  certain  Indorsers,  who 
delivered  the  same  to  the  National  Park  Bank, 
of  Livingston,  Mont.,  for  collection.  That 
bank  forwarded  it  to  the  James  River  National 
Bank,  where  it  was  payable;  and  on  the  day 
it  fell  dne  It  was  presented  for  payment  by 
a  notary,  and  notice  of  Its  dishonor  was  given 
by  mall  to  the  Livingston  bank.  Immediate- 
ly on  receipt  of  such  notice,  the  Livingston 
hank  mailed  to  the  defendants  at  Rock  feller, 
IIL,  a  sufficient  notice  of  dishonor.  It  accu- 
rately described  the  note,  stated  the  facts  of 
presentment,  demand,  and  dishonor,  and  noti- 
fied the  defendants  that  the  holders  looked  to 
them  for  payment  The  president  of  the  bank 
testified  that  from  considerable  correspondence 
with  the  defendants  be  considered  that  that 
was  their  place  of  residence.  And  it  is  not 
here  claimed  that  it  was  not  the  proper  place 
to  which  to  mall  them  notice  of  dishonor. 
While  it  Is  doubtless  the  case  that  neither  the 
Jamestown  bank  nor  the  Livingston  bank  was 
at  any  time  the  owner  of  this  paper,  and 
while  It  is  apparent  that  their  sole  relation  to 
it  was  that  of  collecting  agents,  yet  It  Is  clear, 
both  under  the  authorities  and  under  our 
statutes,  that  for  the  purpose  of  giving  notice 
of  dishonor,  and  of  determining  whether  suf- 
ficient diligence  has  been  employed  to  charge 
indorsers,  each  one  of  these  banks  Is  to  be 
treated  as  a  purchaser  In  due  course  of  the 
paper.  Comp.  Laws,  g  4506;  3  Rand.  Com. 
Paper,  S  124L  Our  statute  provides:  "When 
the  holder  of  a  negotiable  instrument,  at  the 
time  of  Its  dishonor,  is  a  mere  agent  for  the 
owner.  It  Is  sufficient  for  him  to  give  notice  to 
his  principal  In  the  same  manner  as  to  an 
endorser,  and  his  principal  may  give  notice  to 
any  other  party  to  be  charged,  as  if  he  were 
himself  an  endorser.  And  if  the  agent  of  the 
owner  employs  a  sub-agent.  It  is  sufficient  for 
each  successive  agent  or  sub-agent  to  give  no- 
tice In  like  manner  to  his  own  principal."  It 
is  apparent  that  the  Livingston  bank  was  not 
a  stranger  to  the  paper  within  the  rule  that 
notice  given  by  a  stranger  is  InelFectual.  Sec- 
tion 4500,  Oomp.  Laws,  declares  that  notice 
may  be  given  by  a  holder  of  the  paper,  and 
the  provisions  of  section  4006  show  that  the 
word  "holder"  In  section  4500  is  not  there  used 
as  synonymous  with  "owner,"  for  section  4506 
declares  that  the  holder  who  Is  a  mere  collect- 
ing agent  may  give  the  notice.  A  notice 
given  by  a  proper  person  or  corporation  In- 
ures to  the  benefit  of  all  parties  to  the  paper 
whose  right  at  that  time  to  give  notice  to  the 
particular  parties  notified  Is  not  lost.  Section. 
i.~i06,  Ck>mp.  Laws.  That  the  plaintiff  had  not 
loat  his  right  to  give  notice  at  the  time  the 
Livingston  bank  mailed  notice  to  the  defend- 


ants does  not  admit  of  controversy.  He  was 
an  indorser  of  the  paper  before  It  passed  into 
the  hands  of  the  Livingston  Imnk  for  collec- 
tion, and  was  not  notified  by  the  Jamestown 
bank  of  the  dishonor  thereof.  At  the  time 
the  Livingston  bank  mailed  the  notice  to  the 
defendants  his  right  to  give  a  similar  notice 
had  not  expired.  He  had  not  yet  been  himself 
notified,  and  he  would  have  until  the  next 
day  after  receiving  notice  in  which  to  serve 
notice  on  the  defendant  and  such  other  in- 
dorsers as  he  might  desire  to  hold.  Sections 
4505,  4507,  Comp.  Laws.  That  the  Living- 
ston bank  mailed  to  defendants  notice  the  very 
day  It  received  notice  fiom  the  Jamestown 
bank  is  evident  from  the  testimony  of  the 
president,  who  states  that  the  notice  was  sent 
Immediately  upon  receipt  of  notice  from  the 
Jamestown  bank. 

A  single  question  remains.  The  complaint 
averred  that  the  plaintiff  purchased  the  note, 
and  was  at  the  time  of  the  commencement  of 
the  action  the  holder  and  owner  thereof.  The 
evidence  discloses  the  fact  that  the  plaintiff 
was  an  accommodation  indorser,  and  as  such 
was  compelled  to  take  up  the  paper.  That 
this  gave  him  title  to  the  same,  and  the  right 
to  sue  thereon,  cannot  be  doubted.  It  is  true 
that  there  is  a  variance  between  the  allega- 
tions of  the  complaint  and  the  evidence  touch- 
ing the  mode  of  obtaining  title;  but  the  evi- 
dence was  not  objected  to  on  that  ground,  and 
It  Is  therefore  our  duty  to  treat  the  complaint 
as  amended  to  conform  to  the  proof.  Finding 
no  reason  for  arriving  at  a  conclusion  differ- 
ent ftx>m  that  reached  by  the  learned  trial 
Judge,  the  Judgment  of  the  district  court  Is 
affirmed.     All  concur. 


CORNWELL  V.  FRATERNAL  AC50.  ASS'N 

OF  AMERICA. 

(Supreme  Court  of  North  Dakota.     Nov.  19, 

1S96.) 

Violation  ot  Oahb  Laws— Acoidbnt  Ihsuraxcs 

—  tJ.VSECESSART  DaXOBR. 

1.  One  who  has  started  to  hunt  prairie  chick- 
ens with  a  loaded  gun  at  a  season  of  the  year 
when  it  is  unlawful  to  kill  prairie  chiclienB  has 
not,  by  such  act,  committed  tlie  offense  of  at- 
tempting to  Idil  prairie  chickens. 

2.  One  who  hunts  for  game  with  a  loaded  gun 
cannot  be  said  to  have  roluntarily  exposed  him- 
self to  unnecessary  danger  by  such  act,  within 
the  meaning  of  the  proTision  in  an  accident  insur-  ■ 
auce  policy  which  declares  that,  for  injuries  sus- 
tained by  reason  of  a  voluntary  exposure  to  un- 
necessary danger,  there  can  be  no  recovery. 

3.  Nor  is  an  attempt  to  scale  a  bank  with  a 
loaded  gun  in  hand  a  voluntary  exposure  to  un- 
necpsHnry  danger,  within  the  meaning  of  such 
a  provision. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ransom  county; 
W.  S.  Lauder,  Judge. 

Action  by  Lewis  R.  Cornwell  against  the 
Fraternal  Accident  Association  of  America. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

T.  A  Cnrtls,  for  appelIant(j^0^<Ronrke, 
for  respondent  ^ 
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CORLISS,  J.  From  a  Judgment  in  favor 
of  the  plaintiff,  based  upon  a  verdict  in  his 
Cavor  directed  by  tlie  court,  tlie  appeal  in  tills 
case  waa  taken.  The  object  of  the  action  was 
to  recover  the  amount  due  under  an  insurance 
policy  issued  by  defendant  to  the  plalntiCF. 
Among  other  provisions,  the  policy  contained 
one  entitling  the  pialntUT  to  |1,000  for  the 
loss  of  a  hand  through  external,  violent,  and 
accidental  means.  The  plaintiff  lost  bis  left 
band  by  the  accidental  discharge  of  a  gun  he 
was  carrying.  Only  two  defenses  are  reUed 
on.  The  facta  do  not  appear  to  be  In  con- 
troversy. 

It  is  first  urged  that  the  plaintiff  was  Injur- 
ed while  violating  tlie  laws  of  this  state.  The 
policy  declares  that  it  does  not  cover  injuries 
resulting  wholly  or  iwrtly,  directly  or  Indirect- 
ly, from  violating  laws  or  rules  of  a  corjiora- 
tion.  We  shall  assume,  for  the  purposes  of 
this  case,  that  this  language  embraces  the 
laws  of  tbia  state,  and  does  not  relate  solely 
to  laws  of  a  corporation,  and  rules  of  a  cor- 
poration, as  la  contended  by  counsel  for  tlte 
plaintiff.  What  law  of  this  state,  then,  waa 
the  plaintiff  engaged  in  the  violation  of  at  the 
time  he  was  injured?  He  had  started  out 
with  his  loaded  gun  for  the  purpose  of  killing 
prairie  chickens.  To  have  killed  them  at  that 
Beoson  of  the  year  (it  being  December  12th) 
would  have  been  a  violation  of  chapter  69  of 
tlie  Laws  of  1S91.  But  the  plaintiff  was  not 
engaged  in  the  killing  of  anything  at  the  time 
the  acddeott  occurred.  He  waa  climbing  a 
bank,  and,  bis  foot  having  slipped,  be  caught 
hold  of  a  Umb,  and  was  In  the  act  of  drawing 
himself  up  by  means  thereof,  when  in  some 
way  the  gun  was  discharged;  the  contents 
lodging  in  his  left  band,  shattering  it  so  ter- 
ribly that  amputation  was  necessary.  The 
only  possible  ground  on  which  it  can  be  claim- 
ed that  the  plaintiff  was  violating  the  laws  of 
tbis  state  at  the  time  the  gun  was  discharged, 
and  that  the  Injury  he  sustained  resulted  from 
such  violation.  Is  that  be  was  guilty  of  .at- 
tempting to  kill  prairie  chickens.  Under  pro- 
vision at  sections  7(!ti3,  7694,  Rev.  Codes,  an 
attempt  to  commit  a  crime  is  of  itself  a  sub- 
stantive- offense.  Section  7688  declares  that 
"^n  act  done  with  Intent  to  commit  a  crime, 
and  tending  but  faUing  to  effect  its  commls- 
■lon.  Is  an  attMopt  to  commit  that  crime";  and 
section  7094  provides  that  "evwy  person  who 
attempts  to  commit  a  crime  and  in  such  at- 
tempt does  any  act  toward  the  com,9ii88iQn 
of  such  crime,  but  falls  or  is  prevented  or  in- 
terested In  the  perpetration  tliereof,  is  pun- 
ishable, where  no  provision  is  made  by  law 
for  the  punishment  of  such  atteiqpt,  as  fol- 
lows," etc.  It  Is  too  clear  for  discussion  that, 
at  the  time  the  plaintiff  was  injured,  he  bad 
not  done  any  act  tending  to  effect  the  com* 
mission  of  the  offense  of  killing  prairie  cbick- 
ena  out  of  season.  Intent  had  ripened  Into 
pi«parati<ML  But  the  plaintiff  bad  not,  in 
deeds,  passed  beyond  the  point  of  preparation, 
and  entered  upon  the  execution  of  his  crim- 
inal project.    It  Is  impossible  to  formulate  a 


rule  which  will  constitute  an  unerring  guide 
In  assigning  to  cases  wliich  occupy  the  de- 
batable ground  ttieir  respective  places  upon 
one  side  or  the  other  of  the  line  which  sep- 
arates preparation  from  legal  attempt  The 
question  must,  from  Its  very  nature,  always 
remain  difficult  of  solution.  The  wisest  course 
for  tribunals  to  pursue  with  respect  to  It  is  to 
deal  with  each  cause  as  It  arises,  in  the  light 
of  a  few  general  principles  applicable  to  such 
eases.  We  shall  content  ourselves  with  the 
statement  of  our  conclusion  that  the  plaintiff 
had  not.  within  the  meaning  of  our  law,  at- 
tempted the  killing  of  prairie  chickens,  al- 
though be  had  formed  the  purpose  to  shoot 
them,  and  had  made  preparations  to  accom- 
plish such  object.  The  authorities  fully  sus- 
tain our  view.  Mulligan  v.  People,  5  Parker. 
105;  State  v.  Clarissa,  11  Ala.  57;  Hicks  v. 
Com.  (Va.)  9  S.  E.  1024;  Stabler  v.  Co:n.,  95 
Pa.  St.  318;  State  v.  Butler  (Wash.)  35  Pac. 
1093;  People  v.  Murray,  14  CaL  159;  1  Bisb. 
Cr.  Law,  it  7G0,  7G2,  7W;  Reg.  v.  Cheose- 
maa,  9  Cox,  Cr.  Cas.  103;  Reg.  v.  Taylor.  1 
Fost  &  F.  511. 

The  second  ground  of  defense  is  that  the 
plaintiff  voluntarily  exposed  himself  to  un- 
necessary danger.  The  policy  provides  that 
it  shall  not  cover  such  Injuries  as  result  from 
voluntary  exposure  to  unnecessary  danger. 
There  is  no  merit  in  this  defense,  under  the 
facts  of  this  case.  It  will  hardly  be  Insisteil 
that  one  who.  In  the  ordinary  way,  hunts  for 
Sitae,  has  by  sucb  an  act  exposed  himself  to 
unnecessary  danger,  within  the  meaning  of 
such  a  provision  in  an  insurance  policy.  Xor 
can  It  be  said  tbat  the  plaintiff  voluntarily  ex- 
posed himself  to  unnecessary  danger  by  as- 
saying to  scale  the  bank,  or  by  attempting  to 
draw  hbnself  up  the  bank  with  his  left  baud, 
whUe  the  loaded  gun  was  held  In  bis  right 
hand.  We  cannot  say  tliat  this  act  was  one 
which  reasonable  men  would  pronounce  dan- 
gerous. To  go  through  a  dense  thicket  wllb 
the  hammer  of  a  gun  raised,  and  the  muzzle 
pointed  towards  one,  would  be  to  voluntarily 
expose  oneself  to  unnecessary  Hanger.  But  no 
reasonably  prudeQt  man  would  have  deemed 
It  probable,  or  even  possible,  that  Injury 
would  result  from  scaling  a  bluff  with  a  load- 
ed gun  in  hand.  The  danger  was  a  bidden 
danger.  No  one  can  be  said  to  have  voluntar- 
ily exposed  himself  to  unnecessary  dangor 
when  no  hazard  is  visible  to  an  ordinarily 
prudent  man.  He  would  Justly  be  chargeable 
with  having  voluntarily  exposed  himself  to 
unnecessary  danger  who  should  essay  to  leap 
a  wide  and  deep  chasm.  But  no  sucb  charge 
could  be  laid  at  the  door  of  one  who.  in  tht 
night,  should  unexpectedly  walk  Into  an  un- 
protected ditch.  The  authorities  fully  sustain 
our  ruling  upon  this  point.  Keene  v.  Assoeia- 
tton,  161  Mass.  149,  8«  N.  B.  891;  Jonea  v. 
Association  (Iowa)  61  N.  W.  485;  Burkhard  v. 
Insurance  Co.,  102  Pa.  St  262;  Association  v. 
Osborn,  90  Ala.  201, 9  South.  869;  Miller  v.  In- 
surance Co.,  92  Tenn.  167,  21  S.  W.  89.  See, 
also,  1  Am.  &  Eng.  Enc.  Law    (2d  Ed.)  309; 
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May,  iBB.  I  409;  Isdennilty  Go.  r.  Dotgan, 
7  C.  C  A.  681,  58  Fed.  946;  FoUt*  t.  AaMx;!*- 
tion  (Iowa)  <I2  N.  W.  807;  InTmtiaent  C&  ▼. 
Martin,  82  Md.  SIO;  Marx  t.  laaniance  Ool, 
39  Fed.  321;  Satheriand  ▼.  insnmiice  Co.,  87 
Iowa,  505,  64  N.  W.  453.  Tbe  Judgment  of 
die  district  court  it  afflmed.    AB  concur. 


VICKERY  T.  BURTON  et  ox. 

(Bopicme  Govt  «t  North  Dakota.     N«t.  19, 

1886.) 

Actios  ox  Kotb— Ixsoasam^iT— Evidbvci — 
Bdrdbs  or  Fkoof. 

1.  Where  iaaue  ia  joined  on  an  alleyration  In 
the  complaint  that  promissory  notes,  payable  to 
order,  on  whidi  the  action  is  bronKht,  were  lold, 
indorsed,  and  transferred  to  the  phiintiff  in  irood 
&!tii,  before  maturity,  the  tnuTien  is  on  the  plain- 
tiff to  establish  the  truth  of  such  alU-xntions  l>y 
eridence;  and,  amonK  other  things,  the  plain- 
tiff must  show  that  the  notes  were  in  fact  in- 
dorsed by  flie  payee. 

2.  Tbe  mere  fact  that  a  promissory  note,  when 
offered  in  evidence,  hod  indorsed  upon  its  beck 
tlie  name  of  the  payee,  does  not  establish  the 
fact  that  the  payee  Indorsed  the  same,  in  the 
absence  of  proof  of  actual  indorsement. 

3.  Plaintiff  alleiced  that  he  was  the  owner  af 

rmissoiy  notes  payable  to  the  order  of  Pulnnki 
SootU,  and  at  the  trial  put  the  notes  in  evi- 
dence. On  the  back  of  each  appeared  the  fnl- 
lowinir  indorsement:  "P.  J.  ScovU."  Held,  that 
such  indorseraent  does  not  raise  a  presumption 
at  law  that  the  notes  were  indorsed  In  fact  by  Pu- 
laski J.  Scovil,  and,  without  further  evidence, 
such  indorsement  furndshes  no  proof  that  the 
payee  indorsed  said  notes.  There  is  no  ICKal 
presTimption  that  P.  J.  ScovU  is  the  same  person 
as  Pnhiski  J.  Scovil. 

4.  Evidence  in  the  record  examined,  and  ft<-M 
that  an  order  of  the  district  court,  made  at  tbe 
close  of  the  evidence,  directing  a  verdict  for  the 
pinintiff,  was  nnwarmnted  by  the  state  of  the 
evidence,  and  hence  wh«  erroneous. 

(Syllabos  fay  the  Court.) 

Appeal  from  district  court,  Burleigh  coun- 
ty;   W.  H.  Winchester,  Judge. 

Action  by  Daniel  W.  Vickery  against  Mel- 
kert  H.  Burton  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal  Re- 
versed. 

Xewton  &  Patteraon,  for  appellanta.  Bouch- 
er &  Pbllbrlck,  for  respondent 

WALtilN,  a  J.  This  action  la  brouKht  to 
foreclMe  a  vaortg»e«  given  to  secure  the  pay- 
ment of  two  promissory  notes  dated  October 
12,  1882,  of  $300  each.  The  notes  were  ex- 
ecuted by  tbe  defendants,  and  delivered  to  one 
Puhutkl  J.  ScovlL  to  whose  order  they  were 
made  payable;  and  the  aoortgage  was  made 
and  deUvered  by  the  defendants  to  Scovil  at 
tbe  same  time  the  notes  were  deUvered.  The 
mortgage  covered  real  estate  situated  in  Bur- 
leigh cotmty,  and  was  properly  recorded.  The 
couiplalnt  alleges:  "That  thereafter  the  said 
uotes  were,  by  the  indoraement  of  the  said 
Pukuki  .T.  Scovil,  for  a  valuable  conridera- 
tloD,  and  before  tbe  same  became  due,  trans- 
ferred and  deUvered  to  the  plalntiCF;  that  the 
said  mortgage  at  the  same  time  was  sold  and 
transferred  to  the  said  plaintiff  by  the  said 
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Ptilaskl  J.  ScsTlI;  that  thereafter  said  Pu- 
laski J.  SooTil,  by  an  Instrameat  In  writing, 
doly  executed,  acknowledged,  and  delivered, 
assigned  to  the  said  plaintiff  tbe  abovenSo- 
scribed  mortgage,  and  tbe  said  assignment 
was  thereafter,  on  the  18th  day  of  March, 
18SC,  filed  in  the  office  of  the  register  of  deeds 
of  said  county  of  Burleigh,  and  recorded  In 
Book  B  of  Mortgages."  The  aUegations  of  tbe 
oomplatait  above  quoted,  and  having  refer- 
ence to  the  transfer  and  Indorsement  of  the 
notes  and  tbe  assignment  of  the  mortgage,  are 
pot  In  Issue  by  tbe  defendants'  answer.  As 
new  matter,  and  as  a  defense,  the  answer  sets 
oat.  In  effpct,  that  tbe  notes  In  suit  were  given 
by  the  defendants  to  ScovU  for  a  part  of  the 
porcbase  price  of  a  certain  threshing-machine 
outfit  sold  by  Scovil  to  the  defendants;  that 
certain  false  and  fraudulent  representations 
concerning  tbe  qualities  of  said  machinery 
and  outfit  w»e  made  to  the  defendants  by 
saM  ScotU  as  an  iDdncement  to  them  to  pur- 
chase the  same,  and  that  such  representa- 
tions were  beUeved  and  retted  upon,  and  the 
defendants  were  Induced  thereby  to  purchase 
the  same,  and  did  accordingly  purchase  the 
same;  that  said  representations  were  known 
to  be  false  by  ScovU  when  they  were  made, 
and  the  same  were  false  and  fraudulent,  and 
that  the  said  machinery  and  threshing  outfit 
were  not  worth  a  greater  sum  than  was  paid 
down  in  cash  for  the  same  at  the  time  of  the 
purcbam;  and  that  tlte  notes  and  mortgage 
were  whoUy  without  consideration. 

Tbe  fraud  in  tbe  sale  of  tbe  machinery,  as 
set  out  ia  tbe  answer,  was  established  by  the 
testimony  ofTerod  at  the  trial  In  behalf  of  the 
defendants,  and  no  evidence  was  offered  by 
plaintiff  to  disprove  such  fraud.  Tbe  fraud 
pleaded  must  therefore  be  regarded  as  an 
established  fact  In  the  case.  But  fraud,  as  be- 
tween original  parties,  would  not  be  avatlat»le 
to  the  dofendants  In  this  action  if  tbe  plain- 
tiff in  this  action  Is  a  good- faith  purchaser  of 
the  notes,  la  due  course,  and  without  notice 
of  such  fraud.  There  Is  much  coutllct  of  Ju- 
dicial opinion  as  to  whether,  whore  fraud  in 
a  sale  of  property,  as  l)etween  tbe  vendor 
and  vendee.  Is  shown,  such  showing  operates 
to  shift  the  burden  of  proof  to  the  plaintiff  In 
a  case  where  negotiable  paper  given  for  the 
property  by  the  purchaser  is  sued  on  by  an 
indorsee  of  the  paper.  We  think  the  better 
reason  and  the  weight  of  authority  support 
the  view  that  proof  of  such  fraud  does  shift 
the  burden  of  ptx>of,  and  that  In  such  ca.se8, 
after  proof  of  fraud,  the  plaintiff  has  the  bur- 
den of  showing  a  good-faith  purohsise  of  such 
paper,  in  due  course  and  without  notice.  See 
Vosburgh  v.  Piefendorf  (X.  Y.  App.)  23  N.  B. 
801;  Id.  (Sup.)  1  N.  Y.  Supp.  58;  Bank  v. 
Crosley  (Iowa)  53  N.-  W.  3.")2;  Colby  v.  Par- 
ker (Xeb.)  52  N.  W.  (593:  Darst  v.  Backus 
(Neb.)  24  N.  W.  (»1;  Averllt  v.  Boyles  (Iowa) 
3  N.  W.  731;  Bank  v.  Uolan  (Minn.)  (t5  N. 
W.  952;  Bank  v.  Ulchter  (Minn.)  57  N.  W. 
61;  Smith  V.  Livingston,  111  Mass.  342-344; 
SulUvan  v.  Langly,  120  Mass.  437.    Under  the 
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rule  of  evidence  established  by  these  authori- 
ties,—fraud  as  between  original  parties  tiav- 
Ing  been  shown,— the  burden  of  showing  a 
good-faith  purchase,  in  due  course,  of  the 
notes  in  suit,  was  cast  upon  the  plaintiff. 
Plaintiff  assumed  this  burden,  and  undertook 
to  show  by  bis  testimony  that  he  was  such 
good-faith  purchaser.  In  due  course  of  busi- 
ness. And  this  issue— which  was  tendered 
squarely  by  the  defendants'  answer— presents 
the  turning  inint  of  the  case. 

The  notes  matured,  respectively,  in  Novem- 
ber, 1883  and  1894,  and  were  put  In  evidence 
without  objection,  as  was  the  original  instru- 
ment of  assignment,  whereby  the  mortgagee 
(Scovil)  assigned  the  mortgage  to  the  plain- 
tiff. The  notes  were  Indorsed  with  the  follow- 
ing words:  "P.  J.  Scovil."  The  Instrument 
of  assignment  bears  date  the  "14tb  day  of 
March,  A.  D.,  1895,*'  and  said  instrument  was 
recorded  in  the  oQlce  of  the  register  of  deeds 
on  the  "18th  day  of  March,  A.  D.  1895."  Said 
Instrument  of  assignment  recites  that  the 
mortgagee,  in  addition  to  the  mortgage,  does 
grant,  bargain,  sell,  and  set  OTer  the  "notes 
or  obligations"  described  in  the  mortgage.  To 
show  that  the  notes  to  the  plaintiff  were  trans- 
ferred to  him  in  good  faith,  and  in  due  course, 
before  their  maturity,  the  plaintiff  put  in  evi- 
dence his  own  deposition,  that  of  Pulaski  J. 
Scovil,  and  the  deposition  of  one  Charles 
Chambers.  No  other  testimony  was  offered  on 
this  feature  of  the  case.  It  will  serve  no  use- 
ful purpose  to  set  these  depositions  out  at 
length.  It  will  suffice  to  say  that  they  suf- 
ficiently established  the  following  f&cts,  viz.: 
First,  that  before  the  maturity  of  either 
of  the  said  notes,  and  on  or  about  March  13, 
1803,  the  plaintiff  sold  and  conveyed  to  said 
Scovil  certain  town  lots  situated  In  Mason 
City,  in  the  state  of  Illinois;  second,  that  the 
plaintiff  received  in  payment  from  Scovil,  for 
said  town  lots,  the  two  promissory  notes  in 
question;  third,  that  the  plaintiff,  at  the  time 
of  the  purchase  of  said  notes,  had  no  notice  or 
knowledge  of  any  of  the  defenses  or  fraud  al- 
leged in  the  answer.  It  is  not  stated  in  either 
of  said  depositions  that  the  notes  in  suit  were 
actually  delivered  by  Scovil  to  this  plaintiff  at 
the  time  or  on  the  occasion  of  the  transfer  of 
the  town  lots  to  Scovil,  or  at  any  other  time. 
It  does  appear  that  when  suit  was  commen- 
ced. In  March,  1895,  the  notes  were  In  the 
hands  of  plaintiff's  attorney,  but  when  they 
were  delivered  to  him  or  to  the  plaintiff  does 
not  appear  In  evidence.  Nor  does  any  wit- 
ness testify  that  the  notes  were  actually  in- 
dorsed by  Scovil  at  the  time  of  their  pur- 
chase by  the  plaintiff,  or  at  any  time.  In 
his  deposition,  Scovil  uses  the  following  lan- 
guage: "That  he  assigned  to  Q.  W.  Vickery 
at  the  time  all  right,  title,  and  interest  In  said 
notes  and  mortgage,  and  that  said  O.  W. 
Vickery  became  the  bona  fide  and  legal  owner 
of  said  notes  and  mortgage  at  the  date  afore- 
said." No  reference  to  an  assignment  of  ei- 
ther the  notes  or  mortgage  is  made  in  either 
of  the  other  depositions,  but  in  all  the  deposi- 


tions there  is,  or  seems  to  be,  a  studied  effort 
to  avoid  the  crucial  matter  of  the  actual  in- 
dorsement of  the  notes  prior  to  their  maturity, 
or  at  all;  and  at  the  same  time  all  of  the  wit- 
nesses swear,  in  substance,  to  the  condnsloo 
that  after  the  transaction  had  on  or  about 
March  13,  1893,  the  plaintiff  was  the  lawful 
owner  and  holder  of  the  notes  and  mortgages. 
Upon  this  testimony,  after  the  evidence  had 
been  closed,  the  plaintiff's  counsel  (assuming 
that  the  evidence  demonstrated  that  the  plain- 
tiff was  a  good-faith  purchaser  of  the  notes 
and  mortgage,  before  maturity,  and  in  due 
course  of  business)  moved  the  trial  court  for 
a  directed  verdict  In  plaintiff's  favor.  The 
motion  was  granted,  and  snch  verdict  was  re- 
turned, and  upon  it  Judgment  was  entered  in 
plaintiff's  favor.  The  ruling  of  the  court  be- 
low In  directing  the  verdict  is  assigned  as  ei^ 
ror  In  this  court.  We  are  satisfied  that  the 
ruling  was  erroneous.  It  is  elementary  that 
an  indorsement  by  the  payee  of  the  note  la 
essential  to  a  transfer  in  due  course,  and  that, 
without  such  indorsement,  a  good-faith  pur- 
chaser before  maturity  will  not  take  the  pa- 
per free  from  defenses  existing  betweeb  orig- 
inal parties.  Spinning  t.  Sullivan  (Mich.)  11 
N.  W.  768;  Dunham  v.  Peterson  (N.  D.)  67  N. 
W.  293;  Bank  v.  Khigsland  (N.  D.)  66  N. 
W.  697. 

In  this  case  the  words  "P.  J.  Scovil"  ap- 
peared on  the  back  of  the  notes  when  they 
were  put  In  evidence,  but,  as  has  been  seen, 
there  was  no  testimony  whatever  tending  to 
show  when,  or  by  whom,  these  words  were 
placed  upon  the  notes.  Counsel  argue  that, 
where  the  name  of  the  payee  appears  on  the 
back  of  a  note,  the  law  will  supplement  such 
name  by  a  prima  fade  presumption  that  the 
name  was  written  there  In  due  course,  and 
before  maturity.  Such  Is  the  settled  rule  of 
law  where  the  fact  of  the  payee's  signature  is 
duly  established.  This  elementary  rule  is 
enunciated  by  section  4S07,  Rev.  Codes,  wbicb 
reads:  'The  signature  of  every  drawer,  ac- 
ceptor and  endorser  of  a  negotiable  instru- 
ment is  presumed  to  have  been  made  for  a 
valuable  consideration  before  the  maturity  of 
the  instrument  and  In  the  ordinary  course  of 
business."  And  In  defining  an  "endorsee"  the 
statute  declares  that  the  instrument  must  be 
"duly  endorsed  to  him  or  endorsed  generally, 
or  payable  to  the  bearer,  or  one  other  than 
the  payee  who  acquires  such  an  interest  *t 
such  an  endorsee  thereof."  Rev.  Codes,  S 
4884.  Only  such  an  Indorsee  is  entitled  to 
protection.  Id.  S  4885.  It  therefore  appears 
that  under  the  provisions  of  the  Code  of  this 
state,  as  well  as  by  the  rules  of  the  law  mer- 
chant, in  a  case  like  the  case  at  bar  an  In- 
dorsement by  the  payee  is  essential.  In  order 
to  vest  the  purchaser  with  the  rights  of  an  In- 
dorsee of  negotiable  paper.  In  our  view  of  the 
evidence  in  this  record,  the  plaintiff  has  signal- 
ly failed  to  show  the  essential  fact  of  Indorse- 
ment by  Scovil,  the  payee  named  In  the  notes. 
Not  one  syllable  of  evidence  was  offered  at 
the  trial  tending  to  prove  an  Indorsement  of 
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the  notes  In  suit  by  the  payee  either  before  or 
after  maturity,  or  at  alL  As  has  been  said, 
uo  OTldence  was  offered  to  show  wben,  where, 
or  by  whom  the  words  "P.  J.  ScovU"  were 
vrritten  on  the  back  of  the  notes.  It  la  clear 
that,  until  the  primary  fact  of  Indorsement  Is 
established,  the  presumption  that  the  holder 
of  the  paper,  other  than  the  payee,  received  it 
Id  due  coarse,  cannot  attach.  See  authorities 
cited  in  Abb.  Tr.  Bt.  p.  403.  This  well-set- 
tled rule  of  law  Is  changed  by  statute  in  the 
state  of  Minnesota.  Sec  Oen.  St  Minn.  1894, 
{  5751;  Tarbox  r.  Gorman,  31  Minn.  62,  16 
N.  W.  466;  2  Rand.  Com.  Paper,  H  774,  776. 
Bat  In  this  state,  as  has  been  seen,  an  actual 
indorsement  is  requisite,  as  a  condition  to  a 
good-faith  purchase  in  due  course.  See  Blake- 
If  T.  Grant,  6  Mass.  386;  Spicer  ▼.  Smith,  23 
Mich.  96. 

Counsel  for  respondent  points  to  an  expres- 
sion found  in  ScoTil's  deposition,  as  follows: 
"That  be  assigned  to  D.  W.  Vickery,  at  that 
time,  all  right,  title,  and  Interest  in  said  notes 
and  mortgage."  It  will  he  noticed  that  nei- 
ther the  plaintlfC  nor  Chambers,  In  their  testi- 
mony, refer  to  any  assignment,  or  Instrument 
of  assignment,  of  either  the  notes  or  mort- 
gage,  as  having  l)een  made  or  signed  by  Sco- 
▼11  at  the  time  referred  to,  at  which  it  Is 
claimed  the  notes  were  sold;  and  a  careful 
perusal  of  all  the  evidence  brings  out  the  fact 
that  Scovil  must  have  used  the  term  "assign," 
In  his  deposition,  in  a  general  sense,  and  as 
synonymous  with  the  terms  "transferred," 
"set  over,"  and  like  general  expressions,  and 
did  not  intend  to  be  understood  as  testifying 
that  he  made  n  written  assignment,  much  less 
an  indorsement,  of  the  notes,  at  the  time  re- 
ferred to.  In  fact,  this  oonstmction  of  the 
evidence  becomes  manifestly  the  correct  one, 
in  view  of  the  fact  that  the  plaintiff's  own  evi- 
dence shows  conclusively  that  the  mortgage, 
at  least,  was  not  assigned  by  a  writing  until 
long  after  the  note  matured,  and  not  until 
March,  1895,  which  is  the  date  of  the  instru- 
ment of  assignment  put  in  evidence  by  the 
plaintiff.  From  the  whole  evidence,  when  con- 
sidered together,  it  sufficiently  appears,  and 
we  are  satisfied  of  the  fact,  that  Scovll  did  not 
Intend  to  swear  that  he  affixed  his  signature 
to  either  the  notes  or  the  assignment  of  mort- 
gage in  the  month  of  March,  1893.  In  his  tes- 
timony he  couples  the  notes  with  the  mort- 
gage, and  refers  to  both  as  being  assigned  by 
him  at  one  and  the  same  time.  From  this  it 
Is  clear  that  the  witness  must,  as  we  have 
suggested,  have  used  the  word  "assign"  only 
In  a  general  sense.  In  this  condition  of  the 
evidence,  we  are  at  a  loss  to  understand  upon 
what  theory  the  learned  trial  court  assumed 
that  the  evidence  was  conclusive,  and  showed 
clearly  that  the  plahitUf  had  shown  an  In- 
dorsement of  the  notes  to  him,  in  due  course, 
by  the  payee,  before  their  maturity.  There  is 
a  marked  unanimity  of  reticence  on  the  part 
of  the  witnesses  with  respect  to  the  decisive 
matter  of  an  Indorsement  of  the  notes  by  the 
payee  thereof.     Parties  and  counsel  are  pre- 


sumed to  know  that  this  matter  of  the  Indorse- 
ment of  the  notes  was  the  controlling  Issue  In 
the  case,  and  yet  upon  this  point  the  phUntiff 
offered  no  evidence.  Comment  woud  seem  to 
be  unnecessary.  But  counsel  say  the  words 
"P.  J.  Scovil"  appeared  on  the  back  of  the 
notes  when  they  were  put  In  evidence.  This 
is  true,  but  from  this  fact  no  legal  Inference 
can  be  drawn  that  such  words  were  written 
on  the  notes  by  the  payee.  Nor  Is  there  any 
presumption  of  law  that  the  letters  "P.  J." 
are  Intended  to  stand  for  the  Initials  of  Pu- 
laski J.  ScoyU,  the  payee.  See  Andrews  ▼. 
Wynn  (S.  D.)  54  N.  W.  1047.  It  cannot  be  too 
frequently  stated  that  great  caution  Is  neces- 
sary in  taking  a  controverted  question  of  fact 
from  a  Jury,  and  this  should  never  be  done  in 
a  case  where  there  Is  reasonable  doubt  upon 
the  state  of  the  evidence.  See  Plrle  v.  OU- 
Utt,  2  N.  D.  256,  60  N.  W.  710;  Slattery  T. 
DonneUy,  1  N.  D.  204,  47  N.  W.  876;  Plnney 
V.  Railway  Co.,  3  Dak.  270,  16  N.  W.  60a 
The  Judg^nent  of  the  district  court  is  revers- 
ed, and  a  new  trial  ordered.  All  the  judge* 
concurring. 


FLUGBL  V.  HBNSCHBU 

(Supreme  Court  of  North  Dakota.     Nov.  19, 
1896.) 

VSKniOl— ViOiTIOS  0»  CODBT'S  OWS  MOTIOM — 

Oroundb. 

1.  Evidence  and  InstructlonB  in  this  case  ex- 
amined. Hdd,  construing  section  5475,  Rev. 
Codes,  that  the  court  was  not  warranted  in  va- 
cating the  verdict,  and  gnmting  a  new  trial  on 
its  own  motion. 

2.  Beld,  further,  that  nnder  said  section  the 
trial  conrt  would  not  t>e  justified,  as  a  rule,  in 
vacating  a  verdict  ot  its  own  motion  merely  up- 
on the  ground  that  the  verdict  violates  the  in- 
structioDB  of  the  court,  or  is  not  justified  by  the 
evidence.  These  are  grounds  available  on  mo- 
tion made  by  the  party  aggrieved  by  the  verdict 

3.  Unless  there  has  l>een  such  a  manifest  dis- 
regard of  instructions  or  of  the  evidence  that 
the  court  is  at  once  satisfied  that  the  verdict  la 
the  result  of  passion  or  prejudice,  or  of  a  plain 
disregard  of  the  court's  instructions  to  the  jury, 
the  court  cannot  l>e  sustained  in  vacating  a  ver- 
dict on  its  own  motion.  The  power  to  vacate 
should  be  exercised  with  great  caution,  and  only 
in  extreme  cases. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Cobb  county; 
William  B.  McConnell,  Judge. 

Action  by  William  Flugel,  Jr.,  against  Frank 
Henschel  on  an  account  There  was  a  verdict 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  plaintiff  appeals.     Reversed. 

M.  A.  Hlldreth,  for  appellant  Charles  A. 
Pollock,  for  respondent 

WALIilN,  0.  J.  In  this  case  the  Jury  re- 
turned  a  verdict  for  the  plaintiff,  whereupon 
the  trial  court,  upon  Its  own  motion,  and  be- 
fore the  Jury  was  discharged,  entered  an  or- 
der vacating  the  verdict  and  granting  a  new 
trial  of  the  action.  The  order  recites  that  It 
Is  made  "for  the  reason  that  the  court  Is  of 
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the  optaddB  that  there  has  been  by  the  Jiuy 
SDch  a  plain  disregard  of  the  evidence  in  the 
cue  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  the  influence  of  prejudice, 
and  also  for  the  reason  that  there  has  been 
such  a  plain  disregard  by  the  Jury  of  the  in- 
stmctions  of  the  court  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  such  mis- 
apprehension." To  this  order  the  plaintiff's 
counsel  saved  an  exception,  and  the  order  is 
assigned  as  error  In  this  court. 

The  action  is  upon  an  account,  and  the  com- 
plaint embraces  three  items  of  account,  which 
aie  severally  set  out  as  Independent  causes  of 
action.  The  controversy  in  this  court,  as 
counsel  concedes,  tttrns  wholly  upon  the  third 
and  last  cause  of  action  stated  In  the  com- 
plaint The  Item  in .  question  consists  of  a 
claim  for  the  board,  care,  and  maintenance  of 
a  minor  son  of  the  defendant,  which  service 
was  rendered  by  the  defendant's  father-in-law 
under  the  following  circumstances:  The 
mother  of  the  child,  who  was  the  wtfe  of  the 
defendant,  (Bed  on  the  3d  day  of  September, 
1891,  leaving  the  child  In  question,  who  was 
then  about  four  years  of  age.  After  the 
funeral,  the  father-in-law  (the  grandfather  of 
the  boy)  took  the  boy  home,  and  kept  him  un- 
til April,  18^,  and  then  the  boy  was  taken  to 
the  house  of  another  son,  and  was  there  kept 
for  a  period  of  32  weeks.  The  testimony 
shows  that  the  grandfather  paid  the  boy's 
board  during  said  period  of  32  weeks  at  the 
rate  of  $2  a  week.  There  Is  no  claim  that  the 
defendant  ever  paid  anything  for  the  boy's 
keeping,  or  for  the  sum  paid  out  by  his  father- 
in-law  for  the  boy's  board  as  above  stated. 
The  testimony  Is  undisputed  that  the  care  and 
maintenance  of  the  boy  was  reasonably  worth 
the  sum  of  two  dollars  per  week.  The  undis- 
puted testimony  further  shows  that  the  claim 
in  question  was  sold  and  transferred  to  the 
plaintiff  before  this  action  was  brought,  and 
that  this  plaintiff  paid  $275  for  the  claim. 
For  this  claim  the  Jury  returned  a  verdict  for 
plaintiff  for  the  sum  of  $287,  the  face  of  the 
claim  being  $.551.25.  At  common  law  the 
claim  of  a  relative  for  the  support  of  a  minor 
child.  In  the  absence  of  an  agreement  for  com- 
pensation, would  not  be  sustained.  This  prin- 
ciple Is  voiced  In  section  99  of  what  Is  known 
as  the  "Field  Code  of  New  York,"  and  the 
same  provision  Is  Incorporated  In  the  Ck>de  of 
California.  In  this  state  the  doctrine  is  em- 
braced In  section  2789,  Kev.  Codes,  which 
reads:  "A  parent  Is  not  bound  to  compensate 
the  other  parent  or  a  relative  for  the  voluntary 
fiupport  of  his  child,  without  an  agreement  for 
compensation,"  etc.  In  this  court  respond- 
ent's counsel  contends  that  there  was  no  evi- 
dence Introduced  at  the  trial  of  an  agreement 
to  compensate  the  father-in-law  for  his  care 
and  support  of  the  child.  This  contention  pre- 
sents one  of  the  vitally  important  questions  to 
be  determined  on  this  appeal.  The  record  em- 
braces the  testimony  on  this  point,  and  we 
give  It  In  substance:  In  behalf  of  the  plain- 
tiff the  father-in-law  testified,  referring  to  a 


conversadon  had  with  the  defendant  about 
three  months  after  the  death  of  the  boy's 
mother:  "He  aald,  'Ton  pay  attention  to  him,' 
and  he  said,  'I  will  settle  that  business  after 
that'  After  that  he  told  me,  If  I  would  pay 
attention  to  the  child  for  him  he  would  set- 
tle for  it  I  tried  to  get  a  settlement  before 
this  suit  was  commenced.  I  wrote  him  a  let- 
ter, and  he  did  not  mind  It  and  I  went  and 
told  him  to  settle  with  me,  and  he  wouldn't 
settle  with  me."  On  cross-examination  be  tes- 
tified: "I  took  the  chUd.  and  kept  him  there, 
and  he  never  said  he  should  take  him  back. 
I  think  It  was  about  three  months  after  that 
he  said,  'If  it  wasn't  for  me,  I  would  go  crajiy, 
and  I  would  settle  for  this  business;'  and  I 
said,  'Don't  bother  yonr  head  now.  We  can 
setae  that  after.' "  The  plaintiff,  referring  to 
a  conversation  had  with  the  defendant  In  De- 
cember, 1891,  testified:  "I  had  a  talk  with 
Henschel  In  regard  to  paying  for  the  child's 
support  He  said  that  if  it  hadn't  been  for 
us  takbig  the  child  over  there,  and  taking  care 
of  it,  he  wouldn't  know  what  he  would  have 
done;  and  he  was  willing  to  do  something  for 
it  This  Uttle  trouble  Henschel  and  I  had  had 
nothing  to  do  with  bringing  this  suit.  My 
father  tried  to  get  a  settlement  with  him  long 
before  this  account  was  assigned,  but  he  paid 
no  attention  to  It"  The  defendant  testified, 
in  substance,  that  the  conversation  above  re- 
ferred to  never  took  place,  and  that  he  never 
agreed  to  settle  for  the  services  rendered  to 
his  son.  While  the  witnesses  did  not  speak 
the  English  language  perfectly.  It  seems  to  us 
that  the  testimony  on  plaintiff's  part  tended 
to  establish  the  fact  that  an  agreement  was 
made  some  three  months  after  the  boy  was 
taken  home  by  his  grandfather,  between  the 
defendant  and  the  grandfather,  that  the  for- 
mer would  become  responsible  for  the  mainte- 
nance of  the  child.  Tme,  the  agreement  did 
not  go  so  far  as  to  state  any  specific  amount 
of  compensation  which  should  be  paid  for  the 
services.  Nor  was  this  necessary.  All  the 
statute  requires  Is  that  an  agreement  to  com- 
pensate should  be  made  before  any  liability 
to  pay  arises.  An  agreement  to  compensate 
having  been  entered  into,  the  law  will  require 
the  party  making  such  an  agreement  to  pay 
a  reasonable  amount,  according  to  the  value 
of  the  services  rendered.  In  this  action  the 
plaintiff  does  not  allege  an  agreement  to  pay 
any  specific  snm,  but  alleges  that  the  services 
were  rendered,  and  that  they  were  reasonably 
worth  a  certain  sum.  Considering  the  whole 
evidence  upon  this  feature  of  the  case,  we  are 
far  from  agreeing  with  the  view  taken  of  snch 
evidence  by  the  learned  trial  court  We  can- 
not discover  In  the  verdict  either  a  disregard 
of  the  evidence,  or  any  Indication  of  preju- 
dice operating  upon  the  minds  of  the  Jury. 
On  the  contrary,  it  Is  quite  clear  to  our  minds 
that.  If  a  motion  for  a  new  trial  had  been  reg- 
ularly beard  below  upon  the  grounds  that  the 
verdict  was  not  Justified  by  the  evidence,  such 
motion  would  have  been  denied.  The  evi- 
dence, from  our  standpoint  fairly  preponder- 
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ates  in  tavor  of  the  conclusion  reached  by  the 
Jury. 

Taming  now  to  the  charge  of  the  court 
to  tlie  Jury,  we  find  that,  after  reading  to  the 
jury  section  2788,  Rev.  Codes,  the  court  pro- 
ceeded at  Bome  length  to  charge  the  jury 
relative  to  the  law  of  the  case.  We  think 
the  law  as  given  to  the  Jury  was  correctly 
stated,  and  properly  applied  to  the  evidence 
In  the  case.  The  court  squarely  submitted 
the  question  to  the  Jury  whether  an  agree- 
ment to  compensate  for  services  rendered  to 
the  child  by  Its  grandfather  was  ever  made, 
and  the  Jury  was  distinctly  Instructed  to 
And  against  the  plaintiff  on  this  item  unless 
the  plaintiff  established  the  agreement  to 
compensate  by  a  preponderance  of  testimo- 
ny. We  cannot,  therefore,  concur  In  the 
view  of  the  trial  court,  as  expressed  In  its 
order  setting  aside  the  verdict,  that  '^ere 
has  been  a  plain  disregard  by  the  Jury  of  the 
instmcttons  of  the  court"  On  the  contrary, 
we  are  unable  to  see  where  the  Jury  disre- 
garded the  InstnictlonB  given  them  in  the 
ctuae.  At  the  common  law,  the  power  of 
the  trial  coart  to  vacate  a  verdict  on  its  own 
motion  was  plenary.  See  Weber  v.  Kirken- 
daU  (Neb.)  63  N.  W.  35.  But  in  this  Juris- 
diction, and  in  many  other  states,  the  com- 
mon-law right  to  do  so  has  been  restricted 
by  statute.  Section  5473,  Rev.  Codes,  lim- 
its the  right  of  the  district  court  to  set  aside 
the  verdict  to  cases  where  there  has  been 
"such  plain  disregard  by  the  Jury  of  the 
Instructions  of  the  court  or  the  evidence  in 
the  case  as  to  satisfy  the  conrt  that  the  ver- 
dict was  rendered  under  a  misapprehension 
of  such  instructions  or  under  the  influence 
of  passion  or  prejudice."  The  abridgment 
of  the  common-law  right  of  a  trial  court  to 
vacate  a  verdict  on  its  own  motion  l)ecame 
highly  proper,  and  indeed  necessary,  after 
the  legislative  branch  of  the  government 
had  made  ample  provision  to  facilitate  the 
setting  aside  of  illegal  and  unjust  verdicts 
by  means  of  a  motion  made  for  that  purpose 
by  a  party  to  the  action  whose  rights  have 
been  prejudiced  by  any  such  verdict.  Un- 
der the  statutes  regulating  motions  for  a  new 
trial  a  defeated  party  has  a  sufficient  rem- 
edy as  against  an  Illegal  verdict  whether 
the  vice  of  the  verdict  lies  in  an  error  of 
law  or  an  error  of  the  Jury  in  considering 
the  evidence.  Taking  all  of  the  statutes  re- 
lating to  the  subject  of  new  trials  into  ac- 
coont,  it  becomes  apparent  that  a  trial  court 
Is  not  Jastlfled  in  vacating  a  verdict  upon 
Its  own  motion  upon  the  ground  merely  that 
the  verdict  is  not  Justified  by  the  evidence, 
or  is  contrary  to  law,  or  for  errors  of  law 
oocnrring  during  the  trial  of  the  case.  All 
of  these  grounds  are  specifically  enumerated 
bi  the  Code  as  grounds  for  a  motion  for  a 
new  trial  to  be  made  by  the  party  aggrieved 
hy  the  verdict  To  Justify  the  action  by  the 
court  on  its  own  motion,  the  case  must  be 
gross,  and  one  obviously  requiring  imme- 
diate  action.     To  come   within  section  5475, 


there  must  be  a  plain  disregard  of  instruc- 
tions on  the  part  of  the  Jury,  or  the  verdict 
must  have  been  rendered  under  the  Infiuence 
of  passion  or  prejudice.  In  Clement  v. 
Barnes  (S.  D.)  61  N.  W.  1126,  construing  the 
same  statute,  the  court  say:  "And  a  careful 
consideration  of  the  various  'quotadons  of 
the  statute  relating  to  the  subject  of  new 
trials  leads  as  to  the  conclusion  that  the 
verdict  must  be  so  perceptibly  In  disregard' 
of  the  instructions  or  the  evidence  as  to  sat- 
isfy the  court  upon  its  announcement,  and' 
without  the  necessity  of  mature  reflection, 
that  the  same  is  grossly  erroneous,  or  the  re- 
sult of  passion  or  prejudice.  In  the  case  of 
any  other  misconduct  on  the  part  of  the  Ju- 
ry, or  where  the-  evidence  Is  Insufficient  to 
Justify  the  verdict,  or  when  excessive  dam- 
ages have  been  awarded  by  the  jury  appar- 
ently through  the  Influence  of  passion  or 
prejudice,  a  notice  of  Intention  and  a  motion 
for  a  new  trial  must  be  made  and  served 
upon  the  adverse  party  In  order  to  give  the- 
court  Jurisdiction  to  hear  and  determine  an 
application  to  set  aside  a  verdict  and  grant 
a  new  trial."  The  language  we  have  quoted 
meets  with  our  full  approval,  and  harmo- 
nises with  both  reason  and  the  statutory  pto- 
'vislons  relating  to  new  trials. 

Applying  the  law  to  the  facts  in  the  record,, 
we  are  compelled  to  hold  that  the  order  va- 
cating the  verdict  and  granting  a  new  trial 
was  made  erroneously,  and  without  warrant 
of  law,  and  that  it  must  be  reversed.  But  it 
must  not  be  understood  from  what  we  have 
said  that  the  defendant  bos  been  cut  off  from 
his  statutory  right  to  move  for  a' new  trial  by 
the  premature  action  of  the  trial  court  In 
the  premises.  If  the  defendant  desires  to 
apply  for  a  new  trial  by  motion  in  the  court 
below,  It  would  only  be  simple  Justice  to 
him  to  allow  him  to  do  so,  even  at  this  late 
date,  and  the  court  below  ought,  in  Justice- 
to  the  defendant,  to  extend  time  to  him  for 
that  purpose,  if  such  extension  ttecomes  nec- 
essary. The  order  appealed  from  Is  revers- 
ed.   All  the  judges  concurring. 


STANDARD  OIL  CO.  v.  ARNBSTAD  et"  ai; 

(Supreme  Court  of  North  Dakota.     Nov.  20, 
1896.) 

Bl'RETIBB  OS    Bono— LlABILmES. 

Sureties  who  sign  a  bond  for  the  fidelity  of 
a  firm  as  a^nts  for  the  obligee  are  not  liable  for 
funds  misappropriated  by  one  of  the  members  of 
such  firm  after  tlie  dissoluflon  of  the  partnership 
and  the  retirement  of  the  other  partner  from 
the  business  of  such  agency.  And  this  is  the 
rale  notwithstanding  the  fact  that  the  oblige 
knew  nothing  of  such  dissolution. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oua  county;. 
William  B.  McConnell,  Judge. 

Action  by  the  Standard  Oil  Company  againat 
Mike  Arnestad  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Afflnned. 


198 


09  NOKTHWBSTBRN  RBPORTBR. 


(N.D. 


M.  A.  HUdietb,  for  appellant  F.  W.  Ames, 
for  respondents. 

OORUSS,  J.  The  object  of  tbis  suit  is  to 
hold  the  defendants,  as  sureties  npon  a  bond, 
liable  for  the  embezzlement  of  one  of  the  prin- 
cipals in  such  obligation.  The  Standard  OH 
Company,  the  plaintiff  herein,  having  selected 
as  its  agents  at  Mayvllle,  in  this  state,  the  firm 
of  Arnestad  &  Eggerud,  required  of  them  a 
bond  with  sureties  as  a  condition  of  shipping 
them  Its  goods,  to  be  bandied  by  them  as  such 
agents  at  that  point.  In  response  to  this  de- 
mand the  bond  in  snit  was  executed  by  the 
firm,  and  by  defendants  Hanson  and  GuUiclcs 
as  sureties.  The  sole  question  before  us  re- 
lates to  the  liability  of  the  sureties.  Their 
only  defense  is  that  the  bond  secured  the  hon- 
esty of  only  the  firm,  and  that  before  the  em- 
bezzlement in  question  took  place  Eggerud 
had  withdrawn  from  the  firm,  and  that  at  the 
time  the  money  sued  for  was  misappropriated 
the  business  of  such  agency  was  being  car- 
ried on  by  Arnestad  and  Lindstrom.  As  the 
construction  of  the  bond  is  Inyolred,  we  deem 
It  necessary  to  quote  it  In  full:  "Know  all 
men  by  these  presents:  That  we,  Mike  Arne- 
stad and  Ole  Eggerud,  co-partners  as  Arnestad 
&  Eggerud,  principals,  and  John  P.  Hanson 
and  C.  Gullicks,  sureties,  are  held  and  firm- 
ly bound  unto  the  Standard  Oil  Company  In 
the  sum  of  five  hundred  ($500)  dollars,  law- 
ful money,  to  be  paid  to  the  Standard  Oil 
Company,  Its  executors,  administrators,  and 
assigns,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  execn- 
tors,  and  administrators,  severally  and  collect- 
ively, finnly  by  these  presents.  The  con- 
dition of  the  above  obligation  is  such  that  If, 
through  the  neglect,  carelessness,  or  inatten- 
tion to  the  business  of  the  said  company  by 
the  said  Arnestad  &  Eggerud,  or  either  of 
them,  or  any  of  their  employes  to  whom  they 
may  intrust  the  business  of  the  said  company, 
the  company  shall  sustain  any  loss  or  dam- 
age, then  the  said  Arnestad  &  Eggerud,  and 
parties  hereto  subscribed  as  sureties,  shall  In- 
demnify the  said  company  to  the  amount  of 
this  bond;  and  the  subscribing  parties  also 
firmly  bind  themselves  to  sustain  and  pay 
the  Standard  Oil  Company,  not  to  exceed  the 
amount  of  this  bond,  any  loss  resulting  to  the 
said  company  through  the  theft  or  fraud  on 
the  part  of  the  said  Arnestad  &  Eggerud,  or 
any  one  to  whom  they  may  Intrust  the  busi- 
ness of  the  company.  The  direct  purpose  of 
this  bond  Is  to  secure  and  indemnify  the  said 
company  against  any  loss  from  shortage  on 
account  of  stock  not  being  properly  accounted 
for,  and  loss  on  account  of  funds  belonging  to 
the  said  company  being  misappropriated  by 
the  said  Arnestad  &  Eggerud,  or  either  of 
them,  or  any  one  to  whom  they  shall  intrust 
the  business  of  the  said  company.  If  the  said 
Arnestad  &  Eggemd  shall  faithfully  and  ac- 
curately perform  the  duties  as  agents  for  the 
Standard  Oil  Company,  and  shall  correctly 
acoonat  for  all  stocks  or  funds  belonging  to 


the  said  company  which  shall  be  intrusted  to 
him  or  his  employes  acting  In  his  stead,  whose 
acts  he  herein  directly  assumes,  then  the 
above  obligation  to  be  void;  otherwise  to  re- 
main In  full  force  and  virtue." 

It  Is  urged  that  by  the  use  of  the  words  "or 
either  of  them"  the  parties  Intended  to  cover 
the  individual  defalcation  of  either  member 
Of  the  firm  as  well  after  the  dissolution  of  the 
firm  as  before.  But  we  are  unable  to  dis- 
cover any  justification  for  such  a  construc- 
tion of  the  Instrument  We  think  that  these 
words  were  employed  (unnecessarily  employed. 
It  Is  true)  to  express  what  the  law  would  have 
Implied  had  they  been  omitted;  i.  e.  that  lioth 
partners  need  not  join  in  the  wrongful  act  to 
render  all  parties  to  the  obligation  liable.  The 
bond  was  given  to  secure  the  plaintiff  from 
loss  growing  out  of  the  agency  held  by  the 
co-partnership,  and  there  is  nothing  in  Its  lan- 
guage to  indicate  that  the  parties  were  con- 
tracting with  reference  to  a  possible  dissolu- 
tion of  the  partnership,  and  the  continuance 
of  the  agency  by  one  of  the  firm.  Other  pro- 
visions of  the  bond  Indicate  the  exact  reverse. 
The  Instrument  declares  that  "the  subscrib- 
ing parties  also  firmly  bind  themselves  to  sus- 
tain and  pay  to  the  Standard  Oil  Company,  not 
to  exceed  the  amount  of  this  bond,  any  loss 
resulting  to  the  said  company  through  the 
theft  or  fraud  on  the  part  of  said  Arnestad 
&  Eggerud,  or  any  one  to  whom  they  may  in- 
trust the  business  of  the  company."  Again, 
the  bond  provides  that:  "If  the  said  Arnestad 
&  Eggerud  shall  faithfully  and  accurately  per- 
form the  duties  as  agents  for  the  said  Stand- 
ard Oil  Company,  and  shall  correctly  account 
for  all  stock  or  funds  belonging  to  the  said 
company  which  shall  be  intrusted  to  him  or 
his  employSs  acting  In  his  stead,  whose  acta 
he  herein  directly  assumes,  then  the  above 
obligation  to  be  void,"  etc.  It  is  evident  that 
the  words,  "to  him  or  bis  employes  acting  In 
his  stead,  whose  acts  be  herein  directly  as- 
sumes," were  Intended  to  express  the  plural 
Instead  of  the  singular.  In  preparing  the 
bond,  a  blank  was  probably  used  which  had 
been  so  worded  as  to  apply  to  a  single  agent 
Looking  at  the  whole  Instrument,  and  inter- 
preting it  In  the  light  of  surrounding  circum- 
stances, we  are  unable  to  find  in  It  any  par- 
pose  on  the  part  of  the  obllgore  to  give,  or  on 
the  part  of  the  obligee  to  exact,  security  for 
the  act  of  either  partner  after  the  partner- 
ship as  such  had  ceased  to  act  for  the  plain- 
tiff. Had  this  been  the  object  of  the  parties, 
an  explicit  provision  to  that  effect  could,  and 
certainly  would,  have  been  incorporated  in  the 
bond.  We  are  therefore  forced  to  fall  back 
upon  the  inquiry  whether  the  law  will  Imply 
any  promise  on  the  part  of  the  sureties  to  be 
responsible  for  Amestad's  honesty  after  he 
had  ceased  to  be  associated  with  Eggerud  In 
the  business.  On  this  point  we  have  no  doubt. 
A  surety  who  engages  to  be  responsible  for 
the  honesty  of  a  firm  may  be  entirely  influ- 
enced by  the  consideration  that  one  of  the 
partners  is  a  man  of  Integrity,  and  of  such 
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strength  of  character,  and  such  shrewdness 
and  watchfalness  In  business  affairs,  that  the 
risk  of  dishonesty  from  the  action  of  the  other 
partner,  in  whom  the  surety  may  place  no 
trust.  Is  reduced  to  the  minimum.  The  sure- 
ties in  this  case  may  haye  been  willing  to 
became  boimden  for  the  fidelity  of  Arnestad 
&  Eggerud  while  acting  as  a  firm,  and  yet 
at  the  same  time  not  willing  to  Incur  the  haz- 
ard of  obligating  themselves  aa  sureties  of  the 
partner  Arnestad  alone.  Based  upon  such 
considerations  as  these,  the  rule  of  law  lias 
long  been  established  that  the  surety,  standing 
upon  the  very  letter  of  bis  contract,  may  in- 
sist that  he  cannot  be  held  for  aught  that  is 
done  after  the  dissolution  of  the  firm,  for 
which  alone  he  became  responsible.  Back- 
house T.  Hall,  a  Best  &  a  507;  Dnpee  v. 
Blake  (IlL)  35  N.  E.  867;  2  Bates,  Parto. 
it  &1S-C55;  Birch  T.  De  Rivera  (Sup.)  6  N. 
Y.  Supp.  206.  See,  also,  Penoyer  v.  Watson, 
16  Johns.  100;  Crane  Co.  t.  Specht  (Neb.)  57 
N.  W.  1015;  GasUght  Co.  ▼.  Ely,  39  Barb. 
174;  Machine  Oo.  ▼.  Hlnes  (Mich.)  28  N.  W. 
157;  Bamett  t.  Smith,  17  III.  565;  24  Am. 
&  Eng.  Enc.  Law,  761,  765.  The  case  of  Dn- 
pee T.  Blake  (IlL)  35  N.  E.  867,  so  far  as  the 
principle  of  law  Is  concerned,  presents  the 
same  features  as  the  case  at  bar.  The  court 
there  said:  "The  rule  is  that,  if  a  surety  en- 
gages for  an  individual,  the  engagement  is 
understood  to  extend  to  the  acts  of  the  indi- 
vidual alone,  and  will  not  continue  if  he  takes 
in  a  partner;  in  other  words,  the  surety  for 
an  individual  is  not  liable  for  a  partnership 
of  which  he  la  a  member.  A  surety  who  guar- 
anties that  a  firm  composed  of  particular  in- 
dlyiduals  will  do  certain  acts  or  discharge 
certain  duties,  cannot  be  held  liable  where 
there  Is  a  change  in  the  firm,  although  the 
firm  name  Is  not  changed.  Aa  a  surety's  lia- 
bility is  strictlssime  Juris,  and  cannot  be  ex- 
tended by  construction,  his  guaranty  to  a  part- 
nership is  extinguished  If  any  partner  is  taken 
Into  or  retires  from  the  partnership,  unless  it 
appears  from  the  terms  of  the  instrument 
that  the  parties  intended  the  guaranty  to  be 
a  continuing  one,  without  reference  to  the  com- 
position of  the  firm.  A  party  may  be  in- 
duced to  become  surety  for  the  individuals 
who  compose  the  firm,  because  of  his  confi- 
dence in  their  Integrity,  prudence,  accuracy, 
and  ability  as  business  men;  but  he  cannot 
be  presumed  to  have  intended  to  become  re- 
sponsible for  the  possession  of  such  qualities 
by  some  third  person  who  may  afterwards  l>e 
taken  into  the  firm  without  his  knowledge  or 
consent  It  is  often  in  the  power  of  one  part- 
ner, by  want  of  discretion  and  integrity,  to 
rain  another." 

Cor  attention  has  been  called  to  certain 
decisions  which  it  is  urged  with  great  earn- 
estness are  opposed  to  the  authorities  already 
cited,  and  we  are  requested  to  follow  them 
as  enunciating  the  sounder  doctrine.  These 
decisions  are  Palmer  v.  Bagg,  56  N.  Y.  523, 
64  Barb.  641;  Hayden  v.  Hill,  52  Vt.  250. 
Bat,  in  our  judgment,  these  cases  are  plain- 


ly distinguishable  from  the  case  before  ua 
for  final  settlement  Their  facts  were  dif- 
ferent from  the  tacts  of  this  controversy  in 
vital  particulars.  The  sureties  there  bad 
become  responsible  for  the  honesty  of  an 
individual  agent  As  the  court  very  prop- 
erly held,  such  sureties  took  the  risk,  not  only 
of  their  principal's  dishonesty,  but  also  of 
the  dishonesty  of  those  whom  he  might  em- 
ploy in  any  capacity  to  assist  him  in  the 
prosecution  of  the  business  of  the  agency. 
Should  he  hire  a  subagent  as  an  assistant, 
the  sureties  would  still  be  bound.  And  so 
they  would  remain  liable  if  he  should  see 
fit  to  give  such  assistant  an  interest  in  the 
profits  of  the  business  of  the  agency,  pro- 
vided the  obligee  did  not  deal  with  the  new 
firm  as  agents,  and  thus  extinguish  the  orig- 
inal agency.  The  sureties  in  those  cases  un- 
dertook to  guaranty  the  fidelity  of  the  agent 
to  his  trust,  and  therefore  necessarily  agreed 
to  be  responsible  for  whatever  he  should  do 
himself  or  through  his  agents  and  employes. 
They  agreed  to  assume  the  risk  of  his  in- 
tegrity and  his  business  Judgment  In  employ- 
ing assistants  in  any  capacity.  It  is  upon 
this  ground  that  all  these  decisions  relied  on 
by  counsel  for  plaintiff  proceed.  In  Hay- 
den v.  HUl,  52  Vt  258,  the  court  said  on  this 
point:  "(1)  The  report  shows  that  Mitchell 
took  in  one  Clapp  as  a  partner,  and  that  said 
agency  was  managed,  and  funds  therefor  re- 
ceived, during  a  portion  of  the  time,  by  the 
partnership;  and  it  is  claimed  that  a  portion 
of  the  funds  from  sales  and  leases  of  the 
_  property  were  received  by  Clapp,  and  never 
actually  came  into  the  bands  of  Mitchell. 
But  the  report  further  states  that  the  plain- 
tiff never  recognized  such  partnership,  and 
dealt  solely  with  Mitchell.  He  refused  even 
to  receive  a  note  indorsed  by  the  partnership 
name.  If  the  plaintiff  had  seen  fit  to  have 
consigned  the  property  to  the  partnership, 
and  dealt  with  it  in  such  manner  that  the 
firm  of  Mitchell  &  Clapp  would  have  been  the 
responsible  parties  in  the  accounting,  these 
defendants,  as  sureties  for  Mitchell  on  the 
bond,  could  not  be  liable  to  respond  for  the 
laches  of  the  firm,  for  It  would  be  the,  de- 
fault of  a  different  party  from  that  for  which 
they  were  bound.  Mitchell  was  at  liberty 
to  employ  such  agency  as  he  chose  to  assist 
him.  He  could  pay  assistants  a  stipulated 
salary,  or  compensate  them  with  a  portion 
of  the  profits  of  the  business.  It  was  a  mat- 
ter of  Indifference  to  the  plaintiff,  so  long  aa 
Mitchell  fulfilled  all  the  sUpuiations  of  the 
agreement.  If  he  employed  unfit  agencies, 
and  thereby  the  property  was  squandered 
and  lost,  it  was,  so  far  as  this  plaintiff  is 
concerned,  the  default  of  Mitchell  alone,  and 
he  and  his  sureties  must  respond.  If  the 
fact  that  defendant  took  in  a  partner  In  con- 
ducting the  business  of  the  agency  did  en- 
hance the  risk  of  these  defendants,  as  the 
sureties  of  Mitchell,  it  was  not  induced  or 
recognized  by  plaintiff,  and  was  a  matter 
over  which   the  defendants  had  quite    as 
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much  control  aa  the  idalntlff.  We  think 
that  the  referee  was  right,  under  the  clrcum- 
atancea  of  the  case,  in  finding  that  Mitchell 
•ntiB  'responfdble  for  the  acts  of  Clapp,'  as  for 
any  other  agent  or  assistant  that  he  employed, 
in  coiidncting  the  business  of  the  agency;  and 
that  money  that  came  to  the  Iiands  of  Clapp 
in  tlie  conduct  of  the  business  by  legal  in- 
tendment came  to  the  bands  of  Hltcbell." 
And  In  Palmer  t.  Bag.^  the  court  said:  "We 
do  not  think  this  sufficient  to  change  the  re- 
lations between  Fanning  and  the  plainttffs. 
The  latter  did  no  act  creating  or  recognizing 
any  change.  The  agencies  or  means  which 
Fanning  employed  to  dispose  of  the  ma- 
cbluee  after  receiving  them  did  not  necessa- 
rily Interfere  with  the  relations  between  him 
and  the  plaintiffs.  He  might  employ  other 
persons  to  aid  ia  the  selling,  and  pay  them 
wages  or  a  percentage,  or  a  share  of  profits 
OS  partners.  So  long  as  the  plaintiffs  cos- 
flaed  their  dealings  with  him  under  the  pow- 
er of  attorney,  they  would  not  be  affected 
by  any  arrangements  he  shoald  make."  In 
neither  of  these  cases  did  it  appear  that  tbe 
obligee  bad  dealt  with  the  firm.  Had  l&ls 
appeared,  a  different  question  wonid  have 
been  presented,  for  then  the  sureties  could 
have  claimed  that  their  bond  did  not  cover 
a  partnership  agency,  but  only  an  individ- 
ual agency.  And  it  is  apparent  from  the 
language  of  the  conrts  in  these  cases  tliat 
this  fact  wonld  have  constrained  them  to 
hold  that  the  sureties  were  not  Uable. 

Finally,  it  is  said  that  It  does  not  appear 
that  the  plaintiff  knew  of  the  withdrawal 
of  Eggerud  from  the  firm,  and  that  hence 
it  follows  that  the  old  firm,  as  a  firm,  was 
still  liable  to  the  plaintiff  for  the  funds  mis- 
appropriated, no  matter  by  whom  they  were 
embezzled.  Upon  this  foundation  plaintifl. 
bnllds  up  the  argnmrat  that.  Inasmuch  as 
the  principals  in  the  bond  are  liaUe,  so  are 
the  sureties.  But  this  reasoning  entirely 
misapprehends  the  natare  of  the  obligation 
of  the  sureties  in  this  case.  By  signing  the 
bond,  they  did  not,  tn  effect,  assert  to  the 
plaintiff  that  they  wonld  be  bound  when- 
ever the  principals  In  the  bond  were  liable 
in  any  way  to  the  plaintiff,  whether  because 
of  thehr  having  embezzled  the  property,  or 
by  reason  of  the  doctrine  of  estoppel  which 
would  seal  their  lips  against  a  denial  of  lia- 
bility. They  merely  agreed  to  become  re- 
sponsible for  the  fidelity  of  the  firm  so  long 
as  each  of  the  members  of  the  firm  should 
remain  in  the  business.  They  contracted  to 
be  bound  for  the  acts  of  Arnestad  so  long  as 
they  could  have  the  protection  resulting  from 
the  association  of  Eggerud  with  him  In  the 
same  bosiness.  But  they  did  not  guaranty 
the  integrity  of  Arnestad  alone,  nnwatched  and 
uninfluenced  by  Eggemd,  who  may  have 
been  the  only  person  in  whom  they  reposed 
any  trust.  If  the  plaintiff  was  ignorant  of 
the  change  in  the  firm,  so  were  the  sureties; 
and,  if  the  sureties  have  a  right  to  stand  up- 


on the  terms  of  their  contract,  then  It  be- 
hooved the  plaintiff  to  ascertain  at  its  peril 
whether  all  the  persons  for  whom  the  sure- 
ties had  become  responsible  «till  remained  at 
the  helm  of  the  business  of  the  agency.  On 
tills  point  the  decision  of  the  court  in  Birch 
▼.  De  Rivera  (S«p.)  6  N.  T.  Supp.  206,  is 
decisive.  The  court  there  said:  "Tlie  fact 
that  plalBtifts  were  not  notified  of  the  change 
is  ImmaterlaL  They  may  have  an  action 
against  the  firm  as  it  existed  before  the 
change,  beca«sc  of  a  Callure  to  notify  tbem 
of  the  change,  or  to  publish  the  notice  of 
dissolution.  That  proceeds  on  another  prin- 
ciple,— pruBMu'ptlan  attached  to  continued 
firm  dealings  without  notice.  The  guarantor 
is  net  re^onsiUe  for  n  state  of  facts  which 
might  JuBttfy  a  i«covery  against  the  original 
members.  There  is  no  evidence  that  he  was 
aware  of  the  change.  He  seems  to  be  as 
modi  withoot  notice  as  the  plaintiffs.  But, 
were  it  otiHrwtee,  w«  may  say,  hi  the  lan- 
guage of  Lord  BlackbBTB,  'nothing  Is  stated 
to  show  that  the  defendant  was  vnder  obli- 
gation to  Inform  the  plaintiff  banking  honse 
ef  the  fset,  or  that  he  took  stops  to  conceal 
It  At  all  evtents,  his  contract  la  to  rnaranty 
a  co-partnership  coasposed  of  certain  per- 
sons, and  that  contract  cannot  be  altered  or 
extended  without  his  consent.' "  See,  also, 
Backbonae  ▼.  Hall,  6  Best  &  B.  GOT. 

We  are  vnaMe  to  agree  with  counsel  for 
l^alntlff  that  there  is  not  suflcient  evidence 
of  the  dlsscdvtion  of  the  firm  of  Arnestad  & 
Eggemd.  The  evidence  on  the  point  is  very 
satiBfaetory.  Nor  do  we  find  anything  In 
the  ease  t«  rebut  U.  The  deficit  sued  for 
having  resulted  from  misappropriation  of 
funds  by  Arnestad  after  Eggerud  had  re- 
tired from  the  busteess,  the  district  court 
was  right  tn  readerlag  Ivdgment  for  the  snre- 
tles  on  the  bond.  It  follows  that  such  Judg- 
ment must  be  affirmed,  and  It  la  no  ordered. 
All  eoBcnr.  ^^^^ 

VAN  DYKB  V.  OOHEBTT  «t  aL 
(Sopnme  Court  ot  North  Dakota.     Nov.  ao, 

1696.) 

PuiAimto— DrauDRKEB — ANSwan-^cmAL   otx 

Idformatiox. 

1.  A  demurrer  to  an  answer,  onder  section 
IE277,  Rev.  Codes,  aeed  specify  no  particulars 
wheKJn  the  ansn^er  h  insirffieient.  It  is  suffi- 
dent  if  such  denmrrer  foUow  ■nbftaatially  the 
language  of  the  statute. 

2.  An  answer  which  sets  forth  new  matter, 
eonstoting  of  oonclnsiom  only,  and  pleads  no  pro- 
batiTe  facta  upon  which  such  conclnsiona  are 
based,  raises  no  issue  of  fact,  and  is  wlneiable  to 
a  demurrer. 

3.  A  party  may  not  deny  an  Bilegation  in  his 
adversary's  pleading  by  stating  tliat  he  "has  not 
sufficient  ImowledKc  or  information  to  form  a  be- 
Uef  thereon,  and  hence  deoiea  the  same,"  when 
the  means  of  full  and  positive  information  in  the 
form  of  pablic  records  ate  readily  accessible  to 

(Syllabus  by  the  Court.) 
Appeal  from  district  conrt,  Ransom  oonnty; 
W.  S.  Lauder,  Judse. 
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Action  by  John  H.  Van  Dylce  against  Hugh 
Dohertjr  and  others.  From  a  Judgment  sos- 
tainuig  a  demurrer  to  bia  anavrer,  defendant 
Doberty  appeals.     Atbrmed. 

Hngb  Doherty,  for  appellant  D.  A  Ltnd- 
sey,  for  respondent. 

BARTHOLOMEW,  J.  Action  to  foreclose 
a  mortgage  ou  real  estate.  TUe  defendant 
Doberty,  wbo  was  the  original  mortgagor,  an- 
swered. To  bis  answer,  a  general  demurrer 
was  Interposed.  On  tbe  aiguiaent  of  tbe  de- 
murrer, tbe  defendant  attacks  tbe  original 
complaint.  Tbe  ccMVt  held  tbe  complaint 
good,  and  sustained  tbe  demurrer  to  the  an- 
swer, and  from  such  ruling  tbe  defendant  ap- 
peals. Tbe  original  mortgage  was  dated 
Mandi  6,  1884,  and  secured  a  note  of  same 
date  for  f  2,100,  due  In  five  years,  wltb  inter- 
est at  7  per  centum  per  annum.  Interest  paya- 
ble OB  January  Ist  of  each  year.  Tbe  com- 
plaint alleges  that  on  July  22,  1880,  plaintiff, 
by  an  instrument  In  writing,  extended  tbe 
time  of  payment  of  said  note  for  another  five 
years  from  March,  1889  (tbe  tlrae  of  tts  ma- 
turity), and  In  January,  1894i,  in  tbe  same  maa- 
Do;  granted  another  ezteBslan  for  one  year 
from  December  1,  1883. 

It  is  urged  that  tbe  conq>lalnt  is  bad  i^ecause 
a  p<Mtloai  of  tbe  time  covered  by  tbe  last  ex- 
tension was  covered  by  tbe  first,  to  wit,  from 
December  1,  1803,  to  March  S,  18&1.  If  there 
be  any  merit  In  this  objection  to  the  com- 
plaint, we  confess  our  Inability  to  grasp  tt. 
Tbe  fact  was  that  tbe  time  of  tbe  maturity  of 
tbe  note  was  extended  to  Deoember  X,  1894; 
and  whether  that  be  said  to  be  one  year  from 
December  1,  1S9S,  or  8  months  and  21  days 
from  March  6,  1894,  could  malce  no  possible 
difference  with  defendant,  so  far  as  we  can 
discover.  Tbe  complaint  also  shows  that  dar- 
ing tbe  second  five  years  the  Interest  was  6 
per  centum  per  annum,  and  after  that  time 
7  per  centum  is  claimed. 

It  is  urged  that  tbe  complaint  is  defective 
In  not  alleging  that  defendant  agreed  to  those 
extensions  of  time,  and  tbe  reduction  of  the 
rate  of  Interest.  But  these  things  were  mani- 
festly In  defendant's  favor,  and  his  acceptance 
of  them  will  be  presumed;  particularly  when, 
as  In  this  cose,  it  c<»tc)ualTely  a]n;>earB  that  he 
took  advantage  of  them. 

The  further  objection  to  the  complaint  that 
it  does  not  allege  that  no  other  proceedings 
have  been  had  to  collect  the  debt,  as  reguired 
by  section  5860,  Rev.  Codes,  proceeds  upon  a 
mistake  of  fact.  The  complaint  does  so  allege 
hi  the  exact  words  of  the  statute.  The  objec- 
tions to  the  complaint  were  not  well  taken. 

It  Is  Oist  urged  tbxt  tbe  demurrer  to  the  an- 
swer Is  too  general.  Counsel  makes  his  ar- 
gument under  section  S268,  lEler.  Codes,  which 
relates  only  to  demurrers  to  tbe  complaint. 
His  argument  is  of  force  under  that  section. 
But  a  demurrer  to  an  answer  is  governed  by 
section  5277,  which  declares  that  "a  plaintiff 
may  in  all  cases  demur  to  an  answer  contaln- 


taig  new  matter  when  upon  its  face  it  does  not 
constitute  a  counterclaim  or  defense."  It  Is 
clear  that  tbe  grounds  for  special  demurrer 
enumerated  In  section  52t>8  cannot  apply  to 
an  answer  purely  defensive  in  character,  be- 
cause such  crounda— to  wit,  want  of  Jurisdic- 
Uon,  lacdt  of  legal  capacity  to  sue,  {tendency  <^ 
anottam:  acttou,  defects  of  parties,  and  Im- 
proper Joinder  of  causes  of  action— cannot  in 
their  nature  apply  to  such  an  answer.  In 
this  case  plalntifF  demurred  to  tbe  answer, 
"on  tlie  ground  that  said  answer  is  Insufficient 
in  law,  ufon  the  face  thereof,  to  constitute  a 
defense  to  tbe  complaint  herein."  Tbe  new 
matter  in  this  answer  Is  purely  defensive. 
There  is  no  attempt  «o  i^ad  a  counterclaim; 
and,  while  the  demurrer  is  not  Identical  bt 
terms  with  the  statute,  it  is  identical  in  mean- 
ing, and  clearly  sufficient 

Tbe  answer  is  v&cy  voluminous.  From  it  we 
learn  that  defeadamt  originally  made  a  written 
application  to  one  LaugUllu  for  a  loan  of  $2,100-, 
for  a  term  of  five  years,  at  10  per  cent.  Interest. 
Laughlin  sent  tbe  application  to  oae  Hodgson, 
a  kiau  atgastt  at  8t  Paul,  wbo  accepted  the  same, 
and  agreed  to  make  the  la«n.  A  check  for  $2,- 
100,  payable  to  d^Seadant  was  sent  to  TiiiigfaHn. 
Defendant  indorsed  the  check,  and  returned  it 
to  IisuehilB,  wbo  used  the  proceeds  In  purcbas- 
ing  Korthem  Pacific  preferred  stock  for  de- 
fendant sad  wltta  which  defendant  parchased 
firom  tbe  Northern  Pacific  Railroad  Company 
the  land  upon  which  tbe  mortgage  was  given. 
I«i]gbUu  retained  $52.50  for  his  services,  but 
we  do  net  understand  that  any  claim  is  made 
that  this  was  net  a  proper  charge  against  de- 
fendant It  apitears  from  tbe  answer  that 
Hodgson  completed  tbe  transaction,  and  it  Is 
admitted  that  the  note  and  mortgage  were  giv- 
en and  extended  as  alleged,  and  that  tbe  same 
has  not  been  paid  excet>t  in  tbe  manner  and  to 
the  BKtent  wt  epeoially  pleaded  In  the  answer. 
It  Is  alleged  that  when  tbe  papers  were  finally 
executed,  Instead  of  maktaig  a  principal  note  of 
$2,100,  with  annual  interest  at  10  per  cent., 
and  due  in  five  years,  six^  note  drew  only  7 
per  cent  annual  interest,  and  two  other  notes 
were  executed  by  defendant  both  payable  to 
one  Day.  These  notes  were  for  $150  and  $165, 
respectively,  making  in  tbe  aggregate  $315,  or 
Just  3  per  cent  per  aonHm  on  the  prlacipal  note 
of  $2,100  for  five  years.  But  these  notes  were 
payable,  the  first  on  January  1,  1S85,  and  tbe 
second  on  January  1,  1886;  were  of  tbe  same- 
date  as  the  principal  note,  to  wit  March  0, 
1884;  and  drew  interest  at  tbe  rate  of  12  per 
cent  per  annum  from  date.  It  is  claimed  that 
the  transaction  was  thus  sliaped  by  Hodgson  to 
avoid  the  statutes  against  usury  then  existing, 
and  that  tlae  contract  was  in  fact  usurious.  But 
this  is  a  mistake.  The  statute  then  ha  force 
permitted  parties  to  contract  for  12  per  centum 
per  annum,  and  did  not  purport  in  any  way  to 
regulate  or  control  the  form  of  the  contract  A 
calculation  will  demonstrate  that  ou  no  theory 
can  it  be  claimed  that  the  defendant  paid  as 
much  as  12  per  ceut  per  aimam  spon  his  In- 
debtedness.   Tbe  transaction  was  not  usurious.. 
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But  It  la  Iterated  again  and  again  that  the 
tTanaactlon  was  a  fraud  on  the  defendant;  that 
the  relations  between  Hodgson,  Day,  and  Van 
Dyke  were  not  revealed  to  defendant;  that.  In 
fact,  Hodgson  was  Interested  In  the  loan;  that 
defendant  would  not  have  executed  the  papers 
as  he  did,  did  he  know  of  such  intei-est;  that 
Hodgson,  Day,  and  Van  Dyke  contrived  to 
place  defendant  In  a  position  where  he  would 
be  a  loser  if  the  loan  was  not  consummated, 
and  then  Hodgson  Insisted  on  different  and 
more  onerous  terms  than  specified  in  the  orig- 
inal application  for  the  loan.  It  will  be  noticed 
that  these  allegations  are  conclusions  merely. 
No  probative  facts  are  set  forth.  Nothing  Is 
shown  to  Indicate  to  a  court  that  any  fraud  was 
practiced  on  defendant.  It  may  be  true  that, 
by  some  arrangement  between  Hodgson,  Day, 
and  Van  Dyke,  Hodgson  had  an  interest  in 
the  loan.  He  certainly .  was  Interested  to  the 
extent  of  his  commissions.  But,  whatever  his 
interest  may  have  been,  It  could  not  affect  de- 
fendant's rights  to  refuse  to  constmimate  the 
loan  on  terms  different  from  those  contained  In 
bis  application.  In  dealing  with  Hodgson  as 
agent,  dtfendant's  rights  were  in  no  manner 
curtailed.  Nor  is  there  any  fact  pleaded  from 
which  a  court  can  see  that  defendant  wotdd 
have  been  a  loser  by  not  consommating  the  deaL 
So  far  as  disclosed,  the  facts  are  all  the  other 
way.  The  money  had  been  advanced,  the 
sto^  purchased  for  defendant,  and  the  land 
bought  from  the  railroad  company,  with  the 
stock,  by  defendant,  before  he  could  mortgage 
It.  He  seems  to  have  been  in  shape  to  dictate 
terms  to  Hodgson,  and  not  Hodgson  to  him, 
so  far  as  the  facts  set  forth  hi  his  answer  fix 
their  relations.  When  he  executed  the  papers, 
defendant  knew  exactly  what  they  were,  and 
knew  that  they  were  not  strictly  within  the 
terms  of  bis  original  application.  But  the  par- 
ties had  the  legal  right  to  vary  from  that  ap- 
plication, and  make  the  contract  Just  as  they 
did  make  It;  and  defendant  can  be  released 
from  its  obligations  only  by  showing  fraud  or 
mistake,  neither  of  which  is  properly  pleaded 
in  this  answer. 

Another  attempted  defense,  when  stripped  of 
its  circumlocution,  is,  hi  substance,  this:  At  the 
time  the  original  principal  note  matured,  to 
wit,  March  6,  1889,  defendant  was  ready  and 
vtrllUng  to  i«y  the  same  according  to  its  terms, 
but  that  plaintiff  refused  to  receive  the  same 
unless  defendant  would  repay  a  certain  inter- 
est Installment  which  he  had  already  paid,  but 
which  payment  was  denied  by  plaiutitf;  and 
foreclosure  proceedings  were  threatened  unless 
payment  was  made  as  demanded,  and,  to  pre- 
vent such  foreclosure  proceediugs,  defendant 
renewed  the  note  for  another  term  of  five  years. 
The  utter  fotiUty  of  this  statement  is  apparent 
on  ItB  face.  If  defendant  was  prepared  to  pay 
the  amount  due,  as  alleged,  he  had  but  to  make 
and  preserve  a  proper  tender  thereof,  and  be 
had  an  absolute  defense  to  all  foreclosure  pto- 
ceedings. 

The  complaint  alleges  payment  of  certain 
taxep  on  the  mortgaged  land,  and  seeks  to  re- 


cover sndi  amounts,  and  also  atika  an  attorney's 
fee  of  $100,  aa  provided  In  such  mortgage.  It 
Is  claimed  that  the  answer  denies  these  Items, 
and  hence  the  demurrer  was  improperly  sus- 
tained. The  answer  says:  "This  defendant  has 
no  knowledge  or  information  sufiSclent  to  form 
a  belief  as  to  a  payment  of  taxes  by  plaintiff  for 
this  defendant,  as  set  forth  In  the  complaint 
herein,  and  therefore  denies  the  same."  The 
mortj^ged  property  Is  situate  in  Ransom  coun- 
ty. The  defendant  is  an  attorney  at  law  located 
and  doing  business  at  the  county  seat  of  the  said 
county.  The  public  records  of  the  county  fur- 
nished the  evidence  that  would  demonstrate  to 
a  certainty  whether  plalntifF  bad  or  had  not 
paid  the  taxes.  With  this  means  of  positive 
Information  open  before  him,  a  party  Is  not  per- 
mitted to  say  that  he  has  no  knowledge  or  In- 
formation sufficient  to  form  a  belief.  Wblle 
the  statute  authorizes  a  denial  In  that  form,  yet 
it  requires  good  faith  and  honesty  of  purpose; 
and  it  cannot  be  tolerated  that  a  party  may  shut 
his  eyes  to  information  thrust  before  them  In 
order  to  be  technically  able  to  say  that  he  bas 
no  such  information.  RusseU  &  Go.  v.  Amund- 
son,  4  N.  D.  112,  59  N.  W.  477,  and  authorities 
cited  on  page  117,  4  N.  D.,  and  page  479,  08  N. 
W.  Such  a  denial  must  be  dlsregiirded.  There 
is  no  denial  whatever  that  the  mortgage  pro- 
vides for  the  attorney's  fee  as  claimed;  but  It  is 
alleged  that  the  attorney's  fees  are  fixed  by 
statute,  and  are  a  part  of  the  costs.  This  is 
simply  pleading  the  law,  and  raises  no  issue  of 
fact 

Lastly,  it  is  claimed  that  there  is  a  general 
denial  of  all  allegations  hi  the  complahit  not 
specifically  admitted,  qualified,  or  explained. 
But  holding,  as  we  must,  that  the  attempted 
qualifications  and  explanations  of  certain  ad- 
mitted allegations  are  ineffective  and  futile,  ev- 
ery material  allegation  necessary  to  enable 
plaintiff  to  recover  stands  admitted.  The  an- 
swer was  dearly  insufilcient,  and  the  demurrer 
properly  sustained.     Affirmed.    All  concur. 


HANSON  V.  CUMMINGS  STATE  BANK. 
(Supreme  Court  of  North  Dakota.     Nov.  19, 
1896.) 
Actios  to  Recovxr  Usort. 
Under  chapter  184,  Laws  1890,  no  action 
can  be  maintained  against  the  original  owner  of 
a  tisurioiis  promissory  note  by  the  maker  to  re- 
cover the  amount  thereof,   unless  such  original 
owner  transfers  or  parts  with  such  note  before 
maturity,   without  giving  the  purchaser   notice 
of  its  usurious  character. 
(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Ttalll  county; 
Charles  F.  Templeton,  Special  Judge. 

Action  by  Christian  Hanson  against  the  Gum- 
mings  State  Bank.  From  an  order  sustaining 
a  demurrer,  plaintiff  appeals.    Affirmed. 

R.  E.  Ingwaldson,  for  appellant  Ootdirane 
A  Feetham,  for  respondent 

BARTHOLOMEW,  J.  On  June  B,  1893,  the 
plaintiff  and  appelUnt  executed  and  delivered  to 
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the  defendant  and  respondent  a  certain  promla- 
8017  note  doe  on  the  let  of  NoTember,  1893. 
The  note  was  paid.  Subsequently  this  action 
was  brought  to  recover  the  original  sum  for 
which  the  note  was  given,  with  Interest  from 
the  date  of  the  note.  A  demurrer  to  the  com- 
plaint on  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was 
sustained,  and  this  appeal  Is  from  such  order. 

At  the  time  of  the  execution  of  the  note,  chap- 
tw  184,  Sess.  Laws  1800,  was  In  force.  The 
allegations  of  the  complaint  show  that  the  note 
was  usurious,  under  section  3  of  that  act,  the  In- 
terest reserved  being  more  than  12  per  cent 
per  annum.  Sections  5  and  6  of  that  act  pro- 
vide that  In  all  cases  where  tlie  original  owner 
of  any  usurious  promissory  note  shall  sell  or 
part  with  the  same  before  the  maturity  there- 
of, the  maker  may  at  once  bring  an  action 
apilnst  such  original  owner,  and  recover  the 
full  amount  of  such  note,  and  the  usurious  hi- 
terest  thereon  up  to  the  date  of  the  maturity  of 
sndi  note;  and  in  such  action  it  is  not  neces- 
sary to  allege  or  prove  payment  of  snch  note. 
The  statute  proceeds  upon  the  theory  that  by 
the  transfer  of  the  note  before  maturity  the 
maker  becomes  liable  to  the  purchaser  for  the 
foil  amotmt  of  the  note,  and  will  be  obliged  to 
pay  It  at  maturity;  whereas,  had  It  remained 
In  the  hands  of  the  original  owner,  he  had  an 
absolute  defense  under  the  statute  against  the 
note,  and  the  whole  thereof.  Therefore  the 
maker  is  given  this  right  of  action  against  the 
original  owner  so  that  he  may  not,  by  the 
transfer,  be  deprived  of  his  rights  under  the 
statute.  But  he  Is  given  such  right  of  action 
only  in  case  of  a  transfer  as  aforesaid.  Sec- 
tion 7  of  tbe  act— and  this  Is  a  section  upon 
which  plalntifF  bases  his  right  of  recovery— cre- 
ates another  class  of  usurious  notes,  not  hi  any 
maimer  covered  by  the  preceding  section.  It 
provides  that  when  any  broker,  loan  agent,  or 
other  person  charges  a  fee  or  compensation  for 
procuring  a  loan  of  money,  or  an  extension  of 
time  iqnn  an  existing  loan,  and  such  fee  or 
compensation,  added  to  the  Interest  reserved  in 
the  note,  exceeds  12  per  cent,  per  annum,  then 
tbe  note  Is  declared  usurious,  within  the  mean- 
Ii^  of  tbe  act,  and  void  from  the  beginning  In 
tbe  hands  of  the  original  owner,  and  the  maker 
Is  given  the  same  remedy  In  law  against  the 
original  owner  that  Is  provided  for  In  the  pre- 
ceding sections  of  the  act.  In  our  Judgment, 
there  Is  an  unassailable  ground  upon  which  the 
demurrer  mast  be  sustained.  The  note  did  not 
come  within  the  provisions  of  section  7,  but  of 
section  3.  There  was  no  broker  or  loan  agent 
known  in  the  transaction.  Tbe  contract  was 
made  between  plalntllF  and  defendant  direct. 
The  money  reserved  was  for  Interest,  and  did 
not  represent  any  fee  or  compensation  for  ob- 
taining the  loan.  But,  were  It  otherwise,  the 
result  would  not  be  different.  Sections  5  and 
0  give  a  right  of  action  against  the  original 
owner  only  In  case  of  a  transfer.  Section  7 
gives  a  rlj^t  of  action  under  the  same  circum- 
stances, and  no  other.  There  was  no  transfer 
ta  this  case.    None  Is  claimed.     Hence  tl>ere 


was  no  right  of  action  under  the  statute.  Nor 
can  the  complaint  be  sustained  as  a  common- 
law  claim  for  usurious  Interest  paid.  Wbether 
or  not  usiu-ious  Interest,  voluntarily  paid,  can  be 
recovered  In  the  absence  of  express  statutory  au- 
thority, is  a  point  upon  which  the  decisions  are 
far  from  unanimous.  Some  courts  declare  that 
usurious  Interest  Is  never  voluntarily  paid;  that 
the  law  conclusively  presumes  that  It  was 
paid  under  stress  of  necessity,  or  under  coer- 
cion, and  hence  that  It  may  be  recovered  back 
In  the  action  for  money  had  and  received.  The 
cases  may  be  found  In  27  Am.  &  Eng.  Enc. 
Law,  850,  note  4.  But  this  doctrine  Is  de- 
nied in  other  cases,  and  It  Is  declared  that 
usurious  Inte'est  voluntarily  paid  cannot  be 
recovered  in  the  absence  of  statute  author^ 
Izlng  such  recovery  Perkins  v.  Conant,  28 
m.  184;  Manny  t.  Stockton,  34  111.  306;  Rein- 
back  V.  Crabtree,  77  IlL  182;  Anderson  v. 
Bank  (MUm.)  54  N.  W.  1062;  Ck>meU  v. 
Smith,  27  Mhm.  132,  S  N.  W.  460;  Blain 
T.  WlUson,  32  Neb.  302,  48  N.  W.  224;  Qulnn 
y.  Boynton,  40  Iowa,  304.  But  we  express 
no  opinion  on  that  point  In  this  case,  as  we 
think  the  allegations  of  the  complaint  can- 
not fhlrly  be  construed  into  a  dalm  to  recover 
only  usurious  interest  paid,  as  for  money  had 
and  received.  The  action  Is  brought  under  the 
statute,  and  Is  not  based  upon  money  paid.  It  Is 
based  upon  the  fact  that  a  usurious  promissory 
note  was  given.  As  we  have  seen,  that  fact 
alone  constitutes  no  cause  of  action.  Plaintiff 
drew  his  complaint,  and  argued  It  upon  the 
theory  that  the  law  imposes  upon  one  who  re- 
ceives a  usurious  promissory  note  an  arbitrary 
penalty  equal  to  the  face  of  the  note  and  the 
Interest;  and  then,  to  show  that  the  payment 
of  the  note  does  not  at  common  law  destroy  the 
right  to  recover  this  penalty,  he  cites  some  of 
the  cases  which  hold  that  usurious  Interest  paid 
may  be  recovered.  But  he  nowhere  claims, 
even  In  his  brief,  that  be  is  seeking  to  recover 
under  his  complaint,  or  can  recover  simply  the 
usurious  interest.  It  is  clear  that  no  such  point 
was  presented  to  the  trial  court  Affirmed. 
All  concur. 


HARTZELL  v.  VIGEN  et  aL 

(Supreme  Court  of  North  Dakota.     Nov.  10, 

1886.) 

Subject  op  Action  —  What  is  —  Jurisdiction  — 
Garnishmp.nt. 

1.  The  words  "subject  of  the  action,"  as  found 
In  subdivision  3,  S  5204,  Gen.  St.  Minn.  18»1, 
which  requires  the  plaintifF  who  desires  to  serve 
a  summona  by  publication  to  make  affidavit, 
nmong  other  thinKs,  that  the  court  has  jurisdic- 
tion of  the  subject  of  the  action,  relate  to  the 
controversy  between  the  parties,  and  not  the 
property  of  the  defendant  that  has  previously 
been  seized  on  attachment  Corliss,  J.,  dissent- 
ing. 

2.  The  attachment  by  garnishment  of  property 
of  defendant  upon  which  the  garnishee  baa  a  lien 
is  sufficient,  under  Minnesota  statutes  cited  in 
the  opinion,  to  give  a  court  jurisdiction  to  render 
a  valid  judgment  in  rem  against  a  nonappearing 
nonresident  defendant  served  by  publication  only. 
Tlie  court  has  power  to  make  all  necessary  orders 
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tor  the  ultimate  aitplication  of  defendant's  inter- 
est in  the  property  in  satisfaction  of  such  judg- 
ment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cass  county; 
WlUlam  B.  McConnell,  Judge. 

Action  by  Wilbur  J.  HartzeU  against  Anders 
A.  Vigen  and  John  Rustad.  From  a  judgment 
for  defendants,  plaintiff  appeals.     Keversed. 

Ball,  Watson  &  Maclay,  for  appellant.  Ben- 
ton &  Amldon,  for  respondents, 

BARTHOLOMEW,  J.  This  action  Is  based 
upon  a  promissory  note  executed  by  the  de- 
fendant Vlgen  in  favor  of  the  defendant  Ru- 
stad. The  note  represented  a  portion  of  the 
purchase  price  of  a  certain  tract  of  land  In 
Cass  county,  and,  concurrently  with  the  ezecn- 
tion  of  the  note,  Rustad  executed  a  contract 
for  the  sate  of  said  land  to  the  defendant  Vlg- 
en. It  is  alleged  in  the  (iomplalnt  that  Ru- 
stad sold  and  transferred  the  note  to  plaintiff, 
and  Rustad  was  made  party  defendant,  and  as 
to  him  a  decree  Is  aslced  conOrming  In  plain- 
tiff all  Rnstad's  rights  under  the  contract  of 
sale,  which.  It  is  .'lalmed,  passed  to  the  plain- 
tiff by  the  purchase  of  the  note,  and  a«  Inci- 
dent thereto.  Both  defendants  answered,  de- 
nying plaintiff's  ownership  of  the  note.  This 
was  the  only  Issue  tried  below,  and  defendants 
prevailed.  Plaintiff  brings  the  case  Into  this 
court. 

We  learn  from  the  record  that  the  plaintiff 
claims  the  ownership  of  the  note  by  virtne  of 
a  purchase  at  execution  sale  In  Heuuepln 
county,  in  the  state  of  Mtamesota,  which  exe- 
cution was  issued  upon  a  Judgment  entered  in 
the  district  cotnt  of  said  county,  in  an  action 
brought  by  one  McKlndly  against  the  defend- 
ant Rustad.  A  duly-authenticated  transcript 
of  the  entire  record  in  Hiat  case  was  offered 
In  evldeoce  by  appellant,  and,  on  objection, 
was  excluded.  Ftom  that  record  we  learn 
that  Rustad  was  not  a  resident  of  the  state  of 
Minnesota  when  sued  there,  but  was  a  resi- 
dent of  this  state  There  was  no  personal 
service  of  siunmons,  but  service  by  publication 
was  made,  or,  at  least,  attempted.  There  was 
no  appearance,  <ind  judgment  was  taken  by 
default.  A  writ  of  attachment  was  issued 
about  the  time  of  the  commencement  of  the  ac- 
tion, and  a  garnishee  summons  served  upon 
the  Washington  Bank  of  Minneapolis.  The 
disclosure  of  the  garnishee  showed  that  the 
bank  held  Rustad's  note  for  over  $9,000,  on 
which  over  $7,000  remained  due  and  unpaid, 
and  that,  as  a  coUateial  to  this  indebtedness, 
the  bank  held  notes  belmiging  to  defoidant 
Rustad  to  the  amount  of  about  $22,000.  Such 
subsequent  proceedings  were  had  In  the  case 
that  all  the  collateral  notes  remaining  In  the 
hands  of  the  garnishee  after  the  h)debtedneB8 
of  Rustad  to  the  garnishee  was  satisfied  -were 
sold  on  execution  Issued  upon  the  judgment  in 
tavor  of  McKindty  and  against  Rustad,  and 
plaintiff  herein  became  the  purchaser  at  the 
execution  sale.  His  title  Is  assailed  upon 
grounds  which  go  to  the  Jurisdiction  of   the 


district  court  of  Hennepin  county,  In  the  state 
of  Minnesota,  to  enter  any  judgment  against 
the  defendant  Rustad.  By  stipulation  In  this 
case  the  statutes  of  Minnesota,  as  published  in 
1894,  are  to  be  treated  as  In  the  record.  The 
flrst  attack  upon  the  Judgment,  and  the  one 
chiefly  relied  upon,  related  to  an  alleged  de- 
tect  In  the  affidavit  for  publication  of  sum- 
mons. Section  5201  of  said  Minnesota  statutes 
specifies  the  cases  wherein  service  may  be 
made  by  publicaCon,  and  what  the  affidavit 
must  contain,  and,  among  others.  It  provides: 
"Third.  When  the  defendant  is  not  a  resident 
of  the  state,  but  has  property  therein,  and  the 
court  has  Jurisdiction  of  the  subject  of  the 
action."  In  the  case  under  consideration  the 
affidavit  omitted  the  words  "of  the  subject," 
making  the  allegation  in  that  behalf  read  sim- 
ply, "And  the  court  has  Jurisdiction  of  the  ac- 
tion." It  is  conceded  that.  In  order  to  confer 
jurisdiction  in  this  class  of  cases,  all  the  statu- 
tory provisions  relating  to  the  publication  of 
summons  must  be  substantially  compiled  with 
In  every  particular.  Appellant  Insists  that 
there  was  substantial  compliance  In  this  case, 
and  that,  for  tne  purpose  of  this  particular 
statutory  provision,  the  two  phrases,  "Juris- 
diction of  the  subject  of  the  action,"  and  "Jn- 
risdlction  of  the  action,"  are  Identical  in  mean- 
ing, and  have  reference  only  to  the  cause  of 
action  or  controversy  between  the  parties.  Re- 
spondents bislst  upon  a  very  different  con- 
struction. They  urge  that  all  actions  against 
nonresidents,  where  personal  service  within 
the  state  cannot  be  made,  are.  In  their  essen- 
tial nature,  actions  in  rem,  and  not  In  per- 
sonam, and  that  the  subject  of  the  action  is  the 
res,  which  must  be  some  specific  property, 
which  has  been  seized  under  a  writ  of  attach- 
ment and  brought  under  the  control  of  the 
court,  so  it  may  by  proper  order  be  applied 
to  the  satisfaction  of  any  judgment  that  plain- 
tiff may  obtatai  in  the  case.  This,  of  course, 
requires  that  a  writ  of  attachment  be  issued, 
and  property  seized  thereunder.  In  every  case 
under  this  subdivision,  before  an  affidavit  for 
publication  of  summons  can  properly  be  made. 
It  Is  conceded  by  respondents,  for  the  purposes 
of  this  point,  that  this  was  actually  done  In 
the  Minnesota  case.  On  the  other  hand,  tt  Is 
conceded  by  appellant  that  the  Jurisdiction 
must  come  through  the  allegations  of  the  affi- 
davit It  thus  becomes  necessary  for  us  to 
place  a  construction  upon  the  subdivision  of  the 
Minnesota  statute  above  quoted.  It  would  have 
afforded  us  Immediate  relief  could  we  have 
found  a  construction  (^  the  language  by  the  very 
able  supreme  court  of  that  state.  But  the  point 
seems  not  to  have  been  raised  there.  Indeed,  the 
authorities  bearing  directly  upon  the  pobit  are 
veiy  few,  and  not  always  satlstbctoiy.  We 
have,  however,  the  same  statute  In  this  state, 
borrowed,  as  was  the  Minnesota  statute,  from 
the  New  York  Code  of  OivU  Procedure  of 
1849.  It  mtist  be  conceded,  in  discussing  this 
proposition,  that  to  construe  the  words  "sub- 
ject of  the  action"  to  mean  stiedflc  inoperty 
that  has  been  selaed  In  the  action,  would  be. 
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perbapg.  In  the  Interests  of  an  orderly  and 
lofrical  practice;  that  It  would  more  nearly 
assimilate  actions  of  this  character  to  actions 
purely  In  rem;  that  It  would  more  certainly 
give  to  the  words  the  same  meaning  that  was 
SlTen  to  them  in  chancery  actions  at  and  prior 
to  the  time  they  were  flrst  applied  to  law  ac- 
tions. But  these  considerations  are  entirely 
inadequate  to  influence  a  court,  unless  it  be 
reasonably  certain  that  such  was  the  meaning 
given  to  the  words  by  the  legislature  when 
It  used  them.  In  Kansas  the  statute  specl- 
flcally  provides  that  In  this  dasa  of  cases  the 
affidavit  for  order  of  publication  shall  show 
that  property  of  the  defendant  has  been  seized 
under  attachment  or  some  provisional  rem- 
edy. See  section  4155,  Gen.  St.  1889,  and  the 
Kansas  decisions  there  annotated.  No  doubt 
this  Is  a  wise  provision, 'but  It  Is  not  reached 
by  construction. 

Service  of  publication  is  of  comparatively 
recent  origin.  It  was  not  known  at  com- 
mon law.  There  an  absent  defendant  was 
compelled  to  appear  by  means  of  the  writ 
of  distringas,  requiring  the  sherlfT  to  seize  a 
certain  amount  of  his  property,  and  this  was 
repented  again  and  again,  even  to  the  extent 
of  outlawry,  if  necessary.  In  England,  in 
1832,  by  statute,  service  by  publication  was 
authorized  in  certain  cases  In  chancery.  See 
1  Daniell,  Ch.  Prac.  p.  449  et  seq.  Similar 
statutes  existed  In  New  York  and  perhaps  in 
other  states.  But  service  by  publication  in 
a  law  action  was  unknown  in  New  York  un- 
til the  adoption  of  the  Code  of  Civil  Proce- 
dure of  1819,  containing  the  provisions  un- 
der discussion.  It  will  be  Instructive  to  dis- 
cover the  construction  put  upon  it  at  its  flrst 
appearance.  The  case  of  Hulbert  v.  Insur- 
ance Co.,  4  How.  Prac.  275,  was  decided  In 
1850,  and  it  was  held  that  it  was  not  nec- 
essary that  an  attachment  should  accompa- 
ny the  service  of  summons,  but  that  it  might 
be  served  afterwards.  It  is  not  dear,  how- 
ever, that  this  particular  statute  was  in  the 
mind  of  the  court  when  the  ruling  was  made. 
Nor  do  we  find  any  authoritative  utterance 
npon  the  point  in  New  York  until  185S.  At 
that  time  a  rule  of  court  was  adopted,  known 
as  "Rule  25,"  which  provided  that  "in  ac- 
tions for  the  recovery  of  money  onl.v,  when 
the  summons  has  been  served  by  publication, 
no  Judgment  shall  be  entered  unless  the 
plaintiff,  at  the  time  of  making  application 
for  Judgment,  shall  show  by  affidavit  that 
an  attachment  has  been  issued  in  the  action 
and  levied  npon  the  property  belonging  to 
the  defendant."  If  the  statute  required  that 
property  should  be  attached  before  the  af- 
fidavit for  an  order  for  publication  could  be 
made,  and  that  such  affidavit  should  In  effect 
so  state,  then  It  was  entirely  Incompetent 
for  the  court  to  declare  by  rule  that  it  should 
be  sufficient  if  property  bad  been  attached 
before  the  application  for  Judgment.  Hence 
this  rule  is  a  deliberate  declaration  of  the 
judges  that  the  statute  did  not  so  require. 
In  fact,  the  rule  was  announced  because  the 


opposite  view  prevailed.  It  had  been  held 
In  New  York,  as  It  was  subsequently  held  m 
other  states,  that  under  this  statute  it  was 
competent  to  enter  a  personal  Judgment 
against  a  nonappearing  defendant,  served 
by  publication  only,  and  upon  such  a  Judg- 
ment general  execution  might  be  Issued,  un- 
der which  any  property  In  the  state  belong- 
ing to  the  defendant  could  be  seised  and 
sold.  See  Force  v.  Gower,  23  How.  Prac. 
2frl;  Jarvls  v.  Barrett,  14  Wis.  642;  Stone  v. 
Myers,  9  Minn.  313  (GIL  287);  Cleland  v. 
Taveernier,  11  Minn.  194  (Gil.  128).  Under 
the  New  York  rule  of  conrt  this  could  not 
be  done.  No  Judgment  could  be  entered 
unless  property  of  the  defendant  had  been 
attached  at  the  time  of  the  application  for 
Judgment.  But  the  fact  that  so  many  able 
courts,  acting  under  this  Identical  statute, 
held  that  no  attachment  whatever  was  nec- 
essary In  the  case,  would  seem  to  be  almost 
conclusive  against  respondents'  position,  that 
an  attachment  Is  absolutely  essential  before 
publication  of  summons.  And  the  rule  of 
court,  as  we  understand  It,  was  not  baaed  up- 
on the  theory  that  the  statute  required  any 
attachment.  It  was  based  npon  and  fore- 
shadowed those  great  principles  enunciated 
and  elucidated  In  1877  by  the  supreme  court 
of  the  United  States  in  the  case  of  Pennoyer 
V.  NefT.  95  U.  S.  714,— a  case  to  be  hereafter 
further  noticed.  In  the  case  of  Whitehead 
V.  Railway  Co.,  18  How.  Prac.  218,  this  same 
language,  but  In  another  provision,  was  un- 
der discussion.  That  action  was  brought  In 
1859  under  section  427  of  the  Code  then  in 
force,  specifying  the  cases  In  which  the  ac- 
tion might  be  brought  against  a  corporation. 
The  second  subdivision  provided:  "By  a 
plaintiff  not  a  resident  of  this  state  where 
the  cause  of  action  shall  have  arisen,  or  the 
subject  of  the  action  shall  be  sltnated  vritb- 
In  this  state."  The  defendant's  property  had 
been  seized  under  a  writ  of  attachment,  and 
the  question  arose  on  motion  to  discharge 
the  attachment,  on  the  ground  that  the  action 
could  not  be  maintained  under  the  statute. 
It  was  conceded  that  the  plaintiff  was  a  non- 
resident, and  that  the  cause  of  action  did 
not  arise  in  the  state.  Hence  the  only  ques- 
tion to  be  determined  was  whether  or  not 
the  subject  of  the  action  was  situated  In  the 
state.  There,  as  here.  It  was  earnestly  con- 
tended that  the  subject  of  the  action  was 
the  property  which  had  been  seized  under 
the  writ.  Biit  the  court  said,  at  page  233: 
"WTiat  is  the  subject  of  the  action?  Not, 
certainly,  the  title  to  the  property  attached, 
for  the  plaintiff  asserts  no  such  title  here. 
He  claims  the  right  to  have  that  property 
appropriated  to  the  payment  of  an  alleged 
debt  due  him  from  the  defendant  But  this 
right  la  neither  questioned  nor  questionable. 
If  his  right  to  maintain  this  proceeding  Is 
conceded.  The  subject  of  the  action  is  the 
claim  therein  asserted  by  him,  and  the  sat- 
isfaction of  which  he  seeks  out  of  the  prop- 
erty attached,  which  he  concedes  to  belong  to 
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the  defendant.  Bee  the  opinion  of  Hand, 
J.,  in  the  case  of  the  President,  etc.,  of  Bank 
of  Commerce  v.  Rutland  &  W.  R.  Co.,  10 
How.  Prac.  8.  On  the  argument  the  plain- 
tiff referred  to  the  case  of  Ready  v.  Stewart, 
1  Code  R.  (N.  S.)  298,  as  sustaining  the  posi- 
tion in  question.  But  I  do  not  so  understand 
the  opinion  of  the  learned  judge  who  dellr- 
ered  the  opinion  In  that  case.  He  says  the 
term  'subject  of  the  action'  relates  to  the 
nature  of  the  action,  or  the  'thing'  sought  to 
be  obtained  by  the  judgment  to  be  given, 
but  not  at  all  to  the  'person  of  the  defend- 
ant.' The  learned  judge  was  commenting 
upon  the  third  subdivision  of  section  135  of 
the  Code,  which  requires  that,  in  the  case  of 
a  nonresident  defendant  who  has  property 
In  the  state,  and  the  action  arises  on  contract, 
the  court  should  have  jurisdiction  of  the  sub- 
ject of  the  action.  Now,  the  thing  sought 
to  be  obtained  by  the  judgment  was  the  es- 
tablishment of  the  claim  asserted  in  the  ac- 
tion. The  Idea  that  the  learned  judge  was 
combating  was,  as  I  understand  his  lan- 
guage, simply  that  the  term  'jurisdiction  of 
the  subject  of  the  action'  did  not  mean  'ju- 
risdiction of  the  defendant.'"  In  this  lan- 
guage is  contained  a  suggestion  that  Is  not 
always  kept  in  view.  It  is  as  to  the  dif- 
ference between  the  terms  "jurisdiction  of 
the  subject  of  the  action"  and  "jurisdiction 
of  the  action."  The  latter,  In  its  usual  ac- 
ceptance, means  complete  Jurisdiction,— ju- 
risdiction both  of  the  subjeat  of  the  action 
and  of  the  parties  to  the  action.  Hence, 
the  terms  are  not  synonymous,  and  cannot 
be  used  interchangeably.  The  former  may 
exist,  and  the  latter  not.  But  the  latter  can- 
not exist  without  the  former,  since  it  nec- 
essarily Includes  the  former.  Now,  the  af- 
fidavit under  consideration  declared  that  the 
court  had  "jurisdiction  of  the  action,"  which 
necessarily  included  the  jurisdiction  of  the 
subject  of  the  action.  That  much  the  stat- 
ute required  it  to  contain,  and  the  fact  that 
it  contained  something  more,  which  the  stat- 
ute did  not  require,  does  not  affect  Its  suf- 
ficiency as  an  aflldavit  under  the  statute. 

In  the  light  of  the  above  quotation  from  18 
How.  Prac,  we  wish  to  discuss  another  posi- 
tion maintained  by  respondent  with  much  con- 
fidence. Subdivision  6  of  the  section  of  the 
Minnesota  statute,  providing  cases  In  which 
service  may  be  made  by  publication,  reads: 
"When  the  subject  of  the  action  is  real  or  per- 
sonal property  in  this  state,  and  the  defend- 
ant has  or  claims  a  lien  or  interest  therein," 
etc.  Here,  it  Is  urged,  it  is  clear  that  the  sub- 
ject of  the  action  Is  specific  tangible  property, 
and  that  the  same  words  used  in  another  por- 
tion of  the  same  section  must  have  the  same 
meaning.  But  wherein  lies  the  difference?  In 
eases  arising  under  subdivision  3  there  is  no 
controversy  concerning  the  attached  property. 
Plaintiff,  by  attaching  It,  declares  it  to  be  the 
property  of  the  defendant,  and  he  can  reap  a 
lieneflt  from  it  only  in  case  it  is  the  property 
of  the  defendant.    Both  parties  are  interested 


in  declaring  It  to  be  defendant's  property, 
and  controversy  is  Impossible.  In  cases  aris- 
ing under  subdivision  6,  the  whole  controversy 
centers  on  the  property.  Each  party  claims 
title  or  Interest  therein,  each  adverse  to  the 
other.  Every  issue  presented  by  the  pleadings 
relates  to  the  property.  It  is  the  thing  about 
which  the  controversy  arises,  just  as  the  con- 
tract is  the  thing  about  which  the  controversy 
arises  under  subdivision  3.  But,  were  this 
otherwise,  we  could  concede  that  a  phrase  used 
in  chancery  proceedings,  In  actions  relating 
e.xolusively  to  specific  property,  and  seeking 
specific  relief,  must  be  given  the  same  mean- 
ing when  used  in  law  actions,  based  on  con- 
tract, aud  seeking  a  money  judgment  only. 
Again,  it  Is  urged  that,  If  the  term  "subject 
of  the  action"  means  the  controversy  Involved, 
then  the  term  had  nd  place  In  the  statute,  be- 
cause it  was  also  necessary  to  state  that  the 
action  arose  on  contract,  and,  as  courts  of  gen- 
eral jurisdiction  had  jurisdiction  of  all  actions 
ou  contract,  It  was  entirely  unnecessary,  after 
stating  that  the  action  arose  on  contract,  to 
also  state  that  the  court  h&d  jurisdiction  of  the 
controversy.  Granting  this  to  be  so,  equally 
unnecessary  expressions  are  frequently  found 
In  the  statutes.  But  we  think  the  premise 
unsound.  Without  having  examined  In  detail 
as  to  the  constitution  of  the  courts  in  New 
York  when  the  statute  was  adopted,  there 
weie  at  least  the  supreme  court,  the  superior 
court  of  the  city  of  New  York,  and  the  court 
of  common  pleas  for  the  city  and  county  of 
New  York,  all  of  which  had  jurisdiction  In  all 
or  some  cases  arising  on  contracts,  but  their 
jurisdiction  was  not  entirely  concurrent.  And 
in  Minnesota,  when  the  statute  was  adopted, 
the  district  courts  were  without  jurisdiction  In 
certain  cases  arising  on  contracts,  the  jurisdic- 
tion of  justice  courts  being  exclusive  where 
the  amount  in  controversy  did  not  exceed 
$100.  See  Castner  v.  Chandler,  2  Minn.  86 
(Gil.  68).  The  same  is  true  now.  See  section 
G.  art.  6,  Const.  Minn.  These  facts  render  the 
provision  strictly  necessary. 

The  case  of  Pennoyer  v.  Neff,  95  U.  S.  714, 
furnishes  the  groundwork  for  much  of  the  re- 
spondents' contention  tai  this  case.  But  no 
point  was  decided  in  that  case  that  can  aid  re- 
spondents. The  facts  were  that  the  state 
court  of  Oregon  had  rendered  a  personal  Judg- 
ment against  a  nonresident  nonappearing  de- 
fendant, served  by  publication  only.  A  ^n- 
eral  execution  was  issued  upon  the  judgment, 
and  certain  lands  of  the  execution  defendant 
were  sold,  and  the  purchaser  put  in  possession. 
Subsequently  an  action  was  brought  in  the 
federal  court  by  the  execution  defendant 
against  the  purchaser  to  regain  possession. 
The  case  turned  upon  the  validity  of  the 
Judgment  in  the  Oregon  state  court  In  the 
federal  supreme  court  the  case  received  ex- 
haustive consideration,  and  it  was  authorita- 
tively announced  that  no  state  court  had  the 
power  to  enter  a  personal  Judgment  against  a 
nonappearing  nonresident  defendant,  served 
by  publication  only.     These  principles,  there 
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annonnced,  and  whlcb  are  now  universally 
accepted  as  sound,  rest  upon  the  broad 
grounds  that  every  sovereign  state  possesses 
exclusive  Jurisdiction  over  persons  and  prop- 
erty within  Its  territory,  and  may  properly  de- 
termine for  Itself  tlie  status  and  capacl^  of 
Its  Inhabitants,  and  may  prescribe  all  rules  for 
the  acquirement  and  transfer  of  property,  and 
for  the  execution  and  enforcement  of  con- 
tracts, within  such  territory;  but  that  the 
writs  and  processes  of  a  state  court  can  have 
no  extraterritorial  force  or  binding  effect. 
They  cannot  reach  beyond  the  territorial  lines 
of  the  state  where  Issued,  and  directly  affect 
persona  or  property  In  another  state.  It  be- 
ing certain,  then,  that  no  valid  Judgment  In 
personam  could  be  rendered  In  the  case,  it 
fbllowed  that  no  valid  Judgment  whatever 
could  be  rendered,  unless  It  was  in  the  na- 
ture of  a  Judgment  in  rem.  But,  to  authorize 
a  Judgment  in  rem,  some  process  of  the  court 
must  have  been  served  upon  the  res,  and  It 
must  have  been  brought  within  the  direct 
control  of  the  court,  so  that  the  Judgment 
could  direct  Its  final  disposition.  The  court 
declares  that  a  Judgment  cannot  occupy  the  un- 
certain position  of  being  valid  In  case  property 
of  the  defendant  Is  subsequently  seized  In  the 
state,  or,  falling  In  that,  forever  remain  In- 
valid, and  that  a  Judgment,  if  void  when  ren- 
dered, will  forever  remain  void.  This  unan- 
swerable argrument  leads  inevitably  to  the  con- 
clnsion  that,  In  all  actions  against  nonresident 
nonappearing  defendants,  served  by  publica- 
tion only,  property  of  the  defendant  must  be 
seized  before  any  valid  Judgment  can  be  ren- 
dered. As  said  by  the  court  in  that  case,  the 
Jurisdiction  to  hivesUgate  the  controversy  de- 
pends upon  Jurisdiction  over  property.  There 
Is  no  Jurisdiction  In  personam,  and,  unless 
there  Is  jurisdiction  In  rem,  the  action  must 
go  down.  The  learned  counsel  admit  that  it 
Is  only  by  Inference  that  Pennoyer  v.  Neff 
can  assist  respondents  in  this  case.  But  It  Is 
argued  that,  by  the  commencement  of  an  ac- 
tion against  an  avowed  nonresident,  no  per- 
sonal Judgment  is  expected,  and  that,  while 
the  action  is  begun  hi  personam,  it  Is  necessary 
for  the  plaintiff  to  at  once  proceed  as  In  an  ac- 
tion in  rem;  and  admiralty  works  are  cited 
to  show  that,  In  actions  strictly  In  rem,  the 
first  step  Is  to  seize  the  property  to  be  af- 
fected. But  this  was  not  an  action  In  rem. 
It  was  begun  as  an  action  la  personam,  and 
no  one  could  say  that  it  would  be  anything 
but  an  action  In  personam  until  there  had 
been  completed  service,  and  the  time  for  an- 
swering had  expired.  The  law  could  not  com- 
pel defendant  to  come  in  and  d^end,  but  It 
had  extended  to  him  every  opportunity  to  do 
so  that  It  could,  and  no  one  was  warranted  In 
saying  that  he  would  not  do  so  until,  by  his 
failure,  he  so  declared.  As  said  In  Cooper  v. 
Reynolds,  10  Wall.  308,  and  quoted  with  ap- 
proval In  Pennoyer  v.  Neff:  "But  If  there 
is  no  appearance  of  defendant,  and  no  serv- 
ice of  process  upon  him,  the  case  becomes.  In 
its  essential   nature,  a  proceeding   in   rem." 


I  But  wliat  obligation  rested  upon  plaintiff  to 
I  Invoke  the  Jurisdiction  In  rem  until  It  was 
.  certain  that  Jurisdiction  In  personam  would 
j  not  be  acquired?  True,  when  that  time  ar- 
rives, he  must  invoke  the  Jurisdiction  In  rem, 
or  suffer  his  action  to  fall.  But  we  perceive 
I  no  reason  why  he  should  sooner  do  so, 
i  But,  lastly,  upon  this  point,  it  Is  urged— and 
i  there  Is  reasoning  arguendo  In  Pennoyer  v. 
I  Neff  that  suggests  this  line  of  argument— 
I  that  the  law  assumes  that  property  is  In  the 
;  possession  of  the  owner,  either  in  personam 
or  by  agent,  and  that,  hence,  he  will  have 
actual  notice  of  Its  seizure,  and  can  rush  to 
Its  defense;  but  that  a  statute  that  requires 
only  that  property  should  be  seized  before 
Juc^jment  would  be  satisfied  with  a  seizure 
one  hour  before  Judgment,  and  thus  property 
would  be  taken  without  giving  the  owner  any 
opportunity  to  be  heard,  or,  in  other  words, 
"without  due  process  of  law."  We  think  this 
reasoning  places  undue  stress  upon  the  fact 
of  seizure,  and  loses  sight  of  the  effect  of  sub- 
stituted service.  Such  service  the  law  au- 
thorizes and  recognizes.  It  will  sustain  no 
personal  Judgment,— can  serve  as  the  basis  of 
no  personal  liability;  but  for  all  other  pur- 
poses It  Is  effective.  The  law  Is  careful  to 
conserve  the  rights  of  nonresident  defendants. 
It  provides  that  notice  shall  be  published  for 
a  specified  time,  usually  six  weeks,  and  In  the 
newspaper  In  the  proper  Jurisdiction  most 
likely  to  give  defendant  notice.  It  requires  a 
copy  of  the  summons  and  complaint  to  be  sent 
to  him  when  his  address  Is  known.  All  this 
is  not  mere  Idle  form.  It  serves  a  substantial 
purpose.  It  is  the  theory  of  the  law  that  no- 
tice of  the  pendency  of  the  action  Is  thus 
brought  to  the  defendant,  and  only  by  the 
grace  of  permissive  statutes  Is  he  permitted 
to  deny  it  And,  when  notice  Is  thus  received, 
he  may  be  Justified  in  disregarding  it,  so  far 
as  Incurring  any  personal  liability  Is  con- 
cerned; but  he  Is  not  Justified  In  treating  it  as 
an  entirely  unwarranted  assumption  of  power 
by  a  foreign  court  He  is  bound  to  know  the 
law,  and  he  Is  bound  to  know  that  I'  lie  have 
property  In  the  Jurisdiction,  it  can  and  will  be 
seized  in  the  action,  unless  he  appears  and 
Incurs  the  liability  of  a  personal  Judgment 
It  Is,  In  effect,  a  modified  form  of  the  old  writ 
of  distringas.  A  nonresident  defendant  so 
served,  is  not  compelled  to  appear;  but  he  re- 
fuses at  the  risk  of  having  his  property  seized 
and  appropriated,  not  for  the  benefit  of  the 
state,  as  in  the  old  writ,  but  for  the  benefit  of 
the  plaintiff.  The  writ  of  attachment,  when 
used  against  a  nonresident,  is  not  necessarily 
or  ordinarily  used  for  the  same  purpose  that 
It  serves  in  case  of  a  resident  defendant  per- 
sonally served.  There  its  object  is  to  secure 
an  insecure  or  Jeopardized  claim.  But  It  may 
be  that  a  personal  judgment  against  the  non- 
resident would  be  perfectly  good,  and  aU  that 
plaintiff  could  desire.  He  uses  the  attach- 
ment to  force  the  nonresident  defendant  either 
to  submit  to  the  chances  of  a  personal  Judg- 
ment or  suffer  his  proijcrty  to  be  appropriated. 
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It  is  the  substituted  service  tliat  gives  notice 
of  the  pendency  of  tjbe  aetioD,  and  tliat  notice 
is  a  direct  cliallenge  to  tbe  defendant  to  ap- 
pear and  protect  his  property,  if  any  he 
have  In  tbe  Jnriadletlon.  He  has  ample  time. 
There  Is  no  legal  hardship.  Tbe  New  Yoiii 
rule  of  conrt  did  not  require  any  specified 
time  before  judgment  at  which  property 
should  lie  seized.  Neither  does  Pennoyer  t. 
Neff,  nor  any  otiier  adjudicated  case.  Mc- 
Kinney  v.  CollinB,  88  N.  Y.  21«,  Is  also  relied 
upon  by  respondents.  There  Is  language  In 
that  case  which,  standing  alone,  and  discon- 
nected with  the  facts,  would  strongly  support 
respondents'  contention.  Tbe  case,  in  all  its 
essential  features,  was  a  duplicate  of  Pen- 
noyer v.  Neff.-  The  court  followed  that  case, 
and  went  no  farther;  but,'  In  the  opinion,  the 
statutes  of  New  York  relating  to  publication 
of  summons  and  tbe  jurisdiction  acquired 
thereby  were  discussed  at  length,  and  reason- 
ing used  which  would  seem  to  Indicate  that 
tbe  attached  property  was  the  subject  of  the 
action.  But  tbe  question  was  not  In  the  case, 
and  we  do  not  think  it  was  in  the  mind  of  tbe 
able  jurist  who  wrote  the  opinion,  because, 
after  dlacussing  tbe  statutes  and  tbe  New 
York  decisions,  none  of  which  fairly  met  tne 
point,  he  says:  "I  think,  however,  that  the 
anderstanding  of  the  courts  baviug  jurisdic- 
tion over  such  questions  must  be  deemed  to 
be  expressed  in  tbe  rule  adopted  by  the  judges. 
Id  1808,  when— making  provision  for  carrying 
the  statutes  above  referred  to  into  effect,  and 
not  enacting  any  new  law,  tor  this  was  beyond 
their  power— they  provided  by  rule  25  that," 
etc.;  qnotins  tbe  rule  already  set  out  in  this 
opinion.  It  seems  clear  tbat  the  writer  did 
not  intend  to  give  the  statute  any  constmctloa 
tbat  would  violate  tbat  rule.  Thus  viewed, 
the  opinion  Is  In  entire  harmony  with  what 
we  have  said.  Tbat  sncb  was  tbe  view  of 
the  decision  taken  by  the  court  itself,  see  dis- 
senting opinion  of  E^rl,  J.,  in  Bryan  v.  Pub- 
Usblng  Ga  (N.  Y.  App.)  19  N.  B.  827.  The 
only  case  we  find,  since  Penaoyer  t.  Neff, 
where  tbe  points  here  raised  were  squarely 
decided,  is  Bank  v.  Jacobson  (S.  D.)  66  N.  W. 
453;  and  tbat  case  la  directly  against  respond- 
ents, and  in  full  accord  with  what  we  have 
said.  The  statute  in  questkm  has  been  is 
force  for  nearly  50  years.  It  has  been  in 
practically  universal  operation  In  tbe  United 
States  for  more  than  a  quarter  of  a  centmy, 
yet  no  court  of  last  resort  has  eT«r  given  it 
the  construction  contended  for  by  respond- 
ents, so  far  as  our  Investigation  can  discover. 
The  general,  and,  we  believe,  almost  uniform, 
practice  has  been  the  other  way.  Property 
rights  had  been  erverywhere  founded  upon 
this  practice.  However  desIraUe  tbe  prac- 
tice contended  for  by  respondents  migbt  be, 
It  must  come.  If  it  come  at  all,  from  the  legis- 
laturp.  Courts  cannot,  at  this  late  day,  tor- 
ture It  out  of  the  existing  statute. 

One  more  point  Is  presented  in  the  brief.  It 
is  this:  Granting  tbe  sufHcienoy  of  the  afB- 
davit   for  publication,   It   is   contended  that 


tbe  record  offered  in  evidence  shows  that  no 
{Hnperty  of  tbe  defendant  was  in  fact  seized 
before  the  entry  of  judgment.  The  iHiaiB  of 
the  claim  is  the  fact  that  the  attachment  was 
by  garnishment,  the  gamisfaee  summona  being 
served  upon  a  bank.  Tbe  disclosure  of  the 
garnishee,  made  before  judgment  showed  tbat 
It  held  a  large  amount  of  notes  brionging  to 
the  d^endant,  and  which  had  been  transfer- 
red to  It  by  the  defendant  as  collateral  to  his 
indebtedness  to  the  bank,  which  at  that  time 
amoimted  to  atmnt  one-third  of  the  face  value 
of  the  collateral  notes.  Section  5312  of  tbe 
Minnesota  Statutes  reads:  '^No  person  or  cor- 
poration shall  be  adjudged  a  garnishee  in  ei- 
ther of  tbe  following  cases,  viz.:  First  By 
reason  of  any  money  or  any  other  thing  due 
to  the  defendant  unless,  at  the  time  of  the 
service  of  tbe  summons,  the  same  is  due  abso- 
lutely, and  without  depending  upon  any  con- 
tingency." It  may  l>e  conceded  that  under 
this  provision,  no  judgment  could  at  that  time 
have  been  entered  against  the  garnishee,  re- 
quiring it  to  deliver  the  notes  or  any  part 
thereof.  But  tbat  was  not  the  question. 
Was  there  any  property  at  the  defendant 
within  the  jurisdiction  of  the  conrt?  In  otber 
words,  had  tlie  court  jurisdiction  in  rem?  If 
so,  it  had  jurisdiction  to  render  a  judgment 
to  the  satisfaction  of  which  the  property  then 
befoire  the  court  might  ultimately  be  applied. 
We  think  this  is  reasonably  clear.  The  de- 
fendant owed  the  note*  subject  to  the  lien  of 
the  garnishee.  Or,  to  put  it  more  favorably 
for  respondents,  the  defendant's  interest  in 
the  notes  was  an  equity  of  redemption.  But, 
under  section  6842,  Gen.  St  Minn.,  an  equity  at 
redemption  is  clearly  property,  and,  being  prop- 
erty, is  subject  to  levy.  Whatever  steps  It 
may  be  necessary  to  take  In  order  to  realize 
upon  tbe  property  cannot  affect  the  validity 
of  the  levy.  The  court  has  the  power  to  make 
all  necessary  orders  to  that  end,  as  was  in 
fact  done  in  this  case.  We  think  the  court 
had  full  jurisdiction  to  render  a  valid  Judg- 
ment In  rem. 

It  follows  that  the  record  of  the  Judgment 
of  tlie  district  court  of  Hennepin  county, 
Minn.,  when  offered  in  evidence,  was  not  vul- 
nei^ble  to  the  objectkNsa  urged.  Ita  rejection 
was  error,  which  necessitates  a  new  trial  In 
the  case,  and  It  is  so  ordered.     Revetsed. 

WALLIN,  C  J.,  eeocurs. 

CORIiISS,  I.  I  am  compelled  to  dteaent  from 
the  opinion  at  tbe  court  in  thie  case.  Tiw  con- 
test before  us  relates  to  plaintiff's  title  to  the 
note  sued  oo.  It  was  esecuted  by  defendant 
Vigen  to  defendant  Kustad,  and  plaintiff  claims 
the  ownership  of  it  nnder  certain  Judicial  prro- 
ceedlngs,  had  in  tbe  district  court  of  the 
state  of  Minnesota  against  the  defendant 
Rustad,  which.  It  is  insisted,  operated  to 
transfer  to  plaintiff  Rustad's  title  to  tbe 
note.  Those  proceedings  were  Instituted  by 
a  creditor  of  Rustad.  Rustad  was  never 
served  with  process  In  that  state,  nor  did 
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be  api>ear  i«  the  sction.  He  was  a  noureai- 
dent,  and  tke  only  nervlce  upoa  him  was  by 
publication.  The  note  In  questioa  was  In  the 
bands  of  the  Washington  Bank  of  Minne- 
apolis, Minn.,  as  pledgee,  Rnstad  haviag  as- 
simied  It  to  the  bank  as  collateral  to  bis  In- 
(lebtednees  to  snefa  tiank.  In  the  action 
af^aiDst  Ruatad,  garnishment  proeeedlags 
were  taatlluted  against  the  bank  -vtth  the 
rinr  to  the  frarnlshuMnt  of  tttla  tad  other 
notes  of  Kuatad  beU  by  the  bank.  In  the 
view  I  tak*  of  the  case,  it  I's  unnecessary 
for  me  to  determine  any  question  save  that 
of  Jarisdirtion.  D«feadant  linslad,  the  crim- 
inal «>wner  of  the  note,  and  deCendaart  VIgen, 
the  awkcr  thereof,  untte  In  the  contention 
that  the  Miuieaota  dlstrkrt  eo«rt  nrrer  t- 
■luired  Jvrledletisa  oret  the  proiierty  ta  queS' 
tion,  and,  theretore,  that  no  title  to  rarii 
note  passed  to  plaintiff,  who  parcbased  It 
under  execatlon  iaeued  in  the  case,  bat  that 
the  tUIe  thereto  is  still  la  defendant  Baatad. 
The  attack  upon  the  TaUdtly  oC  the  proceed- 
ings in  Minnesota,  which  appenrs  to  me  to 
lie  nnanvwrmblc,  la  baked  upon  the  daini 
ihat  the  afBdarIt  for  pnblieatlon  al  the  •wn- 
toam  was  fatally  defectire.  If  Oie  affida- 
vit was  silent  as  to  a  Jurisdictional  fact,  the 
service  by  pnbticatloa  founded  npoo  it  la  a 
nnlUty;  and,  unless  there  was  legal  serrlce 
of  the  sanunons,  the  JndinncBt  Is  Toid,  not- 
withstandfaig  the  aelaure  of  the  res  by  the 
garnishment  proceedings.  That  the  affidavit 
was  defective  In  the  partlcttlar  meBtioaed, 
I  think.  Is  callable  of  taea^ete  denonstrar 
tion.  It  stated,  not  that  the  court  "had  Juris- 
diction of  the  snbject  of  the  acdoo,"  but 
merely  tlmt  it  had  "JuriadJctlan  «(  the  ac- 
tion." By  stlpnlation  in  this  cnse  we  are  per- 
mitted to  examine  the  MJoineeota  stiitutes 
and  deelKions  with  the  same  effei-t  as  tlaoiigh 
they  bad  been  formally  received  in  ertdence 
as  facts  in  the  case.  The  statute  relattaiK  to 
service  by  poUicatlon  dedares  that:  "T\'hen 
the  defendant  cannot  be  found  within  the 
state,  of  which  the  retnrn  of  the  sheriff  of 
the  county  In  which  the  action  Is  broufcfat, 
that  the  defendant  cannot  be  found  In  the  | 
covnty,  Is  prima  fade  evidence,  and  upon  i 
the  filing  of  an  affidavit  of  the  pteintifT,  his 
agent  or  attorney,  with  the  clerk  of  the 
court,  statiag  that  be  believes  that  the  de- 
fendant Is  not  a  resident  of  the  state,  or 
cannot  be  found  therein,  and  that  be  bos 
deposited  a  copy  of  the  summons  in  the 
post-office,  directed  to  the  defendant  at  his 
place  of  residence,  unless  It  is  stated  in  the 
affidavit  that  snch  residence  Is  not  known 
to  the  affiant,  and  stating  the  existence  of 
one  of  the  eases  herein  spedfled,  the  service 
may  be  made  by  iwbncatton  of  the  summons 
by  the  piointiff  or  his  attorney  In  either  of 
il>e  foUowing  cases."  Section  S201,  Gen.  St. 
Minn.  IKM.  Then  follows  the  enumeration 
of  Ave  distinct  classes  of  coses  in  which  the 
service  of  publication  may  be  made.  Only 
two  «f  these  need  be  btm  referred  to.  Tboy 
are  foand  in  subdivisions  3  and  5  of  the  sec- 
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tion.  They  read  as  follows:  "Third.  When 
the  defendant  is  not  a  resident  of  the  state, 
bat  luts  propert}  therein,  and  the  court  has 
Jnrisdletjon  of  the  nabject  of  tlie  action. 
•  •  •  Fifth.  Wlien  the  subject  of  the  ac- 
tion Is  leal  or  personal  property  la  this  state, 
and  the  defendant  has  or  claims  a  lien  or 
Interest,  actual  or  cpntlngent.  thnein,  or  the 
rrtlef  demanded  coaslsts  wholly  or  partly 
in  excluding  the  defendant  froa  any  Inter- 
est or  lien  therein."  The  proceeding,  the 
validity  of  which  is  In  qnestion  in  this  cause, 
falls  within  sabdlvlsioii  3.  It  was,  there- 
fore, necessary  for  the  plaintiff  therein  te 
state  In  his  affidavit  for  publication  the  facts 
set  forth  in  that  subdivision.  A  failure  to 
do  so  would  render  the  piU>ncatIon  a  nullity. 
Gotislns  V.  Alworth,  44  Minn.  50&.  47  N.  W. 
16»:  'Barber  v.  Morris,  87  Minn.  1S4,  3S  N. 
W.  559;  Corson  v.  Shoemaker  (Minn.)  57  N. 
W.  134.  In  my  opinion,  the  wori»  "«ubJoct 
of  the  action"  relate  to  property  brought 
within  the  control  of  the  court,  and  not  to 
the  dahn  on  which  the  action  is  based. 
These  words  cannot  be  said  to  have  receiv- 
ed, at  the  time  they  first  at^ieared  In  a  simi- 
lar statute,  or,  indeed,  at  tlie  time  they  were 
incorporated  in  the  Minnesota  statute  we 
are  construing,  so  detinite  and  fixed  a  mc&n- 
Inc  that  no  room  for  any  other  conatructloa 
is  left  except  the  one  that  limits  titelr  mean- 
ing to  the  claim  sued  upon.  See  Bliss,  Code 
PL  i§  126,  373,  375;  Pom.  Rem.  &  Rem. 
BJ«hts,  U  475,  487-490.  775,  776,  794.  On  the 
contrary,  at  the  time  they  were  first  inserted 
in  the  New  York  statute,  afterwards  bor- 
rowetl  by  Minnesota  from  that  state,  they 
hod  been  employed  by  the  English  court  of 
cbflucery  as  referring  to  the  property  around 
which  the  controversy  revotved.  See  opin- 
ion of  Lord  Westbury  in  Cookney  v.  Ander- 
BM,  1  De  Go,  J.  A  S.  365.  It  is  trne  that, 
when  an  attachment  Is  issued  in  coses  in 
which,  by  reason  of  the  service  of  process 
within  the  Jurisdiction,  or  the  appearance 
of  the  defendant,  the  court  bos  power  to  ren- 
dei-  a  personal  Judgment  It  cannot  be  said 
that  the  property  seieed  constitutes  the  mat- 
ter which  the  court  is  acting  upon  in  that 
particular  cose.  In  such  a  case  the  attach- 
ment is  a  BMre  adjunct  to  the  main  pro- 
ceeding, on  inddent  to  the  leadlug  purpose 
of  the  plaintiff,  which  is  to  enforce  the  de- 
mand sued  on,  and  secure  a  i>er8onal  Judg- 
ment thereon  against  the  defendant.  But, 
when  the  defendant  Is  a  nonresident,  and  is 
not  served  with  process  within  tlie  Jurisdic- 
tion, and  does  not  apiiear  in  the  action,  all 
possibility  of  a  i>ei-8onaI  Judgment  disap- 
pears from  the  cnse.  It  proceeds  in  all  re- 
spects as  a  proceeding  la  rem,  although, 
nominaUy,  it  Is  a  proceeding  in  personam. 
The  Judgment  is  In  form  against  a  personal 
defendant,  but  it  is  In  fact  as  strictly  a 
judgujcnt  against  the  specific  property  sela- 
ed  as  though  such  property  bad  been  seized 
as  the  offending  thing,  or  as  the  res  liable 
for  the  claim  embraced  in  the  action,  Inde- 
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pendently  of  any  personal  liability  of  a  per- 
sonal defendant.  True  It  Is  that  there  is  a 
personal  defendant  named  In  the  papers,  and 
It  is  likewise  true  that  the  proceeding  can 
affect  only  his  interest  in  the  property  at- 
tached. But,  with  respect  to  his  interest  In 
the  res,  the  proceeding,  in  its  essential  na- 
ture, is  strictly  a  proceeding  In  rem,  if  Ju; 
rlsdlctlon  over  the  personal  defendant  is  not 
obtained.  The  case,  In  legal  effect,  goes  on 
against  the  interest  of  the  nom!n<al  personal 
defendant  In  the  actual  Impersonal  defend- 
ant, which,  by  the  attachment,  has,  to  the 
extent  of  such  interest,  become  as  much  re- 
sponsible for  the  demand  sued  on  as  though 
It  was  the  offending  thing,  or  the  res,  liable 
for  the  claim  under  admiralty  law,  and  was 
proceeded  against  as  such  without  any  per- 
sonal defendant  being  named  in  the  case 
at  ail.  I 

This  conclusion  results  inevitably  from  set- 
tled principles  of  private  International  law. 
The  defendant.  In  the  case  supposed,  cannot 
be  personally  subjected  to  the  Jurisdiction 'of 
the  court,  so  as  to  be  bound  In  any  other  Ju- 
lisdiction  by  a  personal  Judgment  rendered  in 
tlje  action;  and,  since  the  decision  of  the  fed- 
eral supreme  court  in  Pennoyer  v.  NeCf,  96 
U.  S.  T14,  he  cannot  in  this  country  be  so 
bound  even  in  the  very  state  in  which  the 
Judgment  was  rendered.  Before  that  decision 
was  promulgated,  the  doctrine  enunciated  in 
that  case  was  unquestionably  the  sound  doc- 
trine; but  some  courts,  confounding  the  gen- 
eral Jurisdiction  of  each  sovereignty  over  all 
property  within  its  borders  with  the  Jurisdic- 
tion of  a  particular  court  over  specific  property 
proceeded  against,  had  frequently  held,  before 
that  decision,  that  the  property  which  was  In 
fact  within  the  state  when  the  suit  was  com- 
menced might  be  seized  after  Judgment  ren- 
dered upon  service  by  publication.  This  posi- 
tion was  not  tenable  on  principle.  A  proceed- 
ing must  be  In  rem  or  In  personam.  When 
personal  service  is  not  made,  an  action  can 
i>e  Buatained  only  as  an  action  In  rem.  It  is 
only  on  the  theory  that  such  an  action  is  In 
rem  that  the  court  has  power  to  talce  a  sin- 
gle step.  Jurisdiction  must  attach  at  the  in- 
ception of  the  case.  There  can  be  no  action 
without  Jurisdiction.  As  it  cannot,  in  the  case 
supposed,  ever  extend  to  the  person.  It  must 
be  a  Jurisdiction  over  property,  and  this  Juris- 
diction must  be  coeval  with  the  action.  But 
there  cannot  be  Jurisdiction  in  rem— Jurisdic- 
tion over  property— unless  it  Is  proceeded 
against;  and,  when  the  property  is  proceeded 
against  on  the  theory  that  It  has  been  brought 
within  the  control  of  the  court  by  seizure,  and 
not  because  the  suit  itself  relates  to  It,  or 
some  interest  In  or  lien  upon  It,  the  only  way 
in  which  It  can  be  brought  within  the  Juris- 
diction of  the  court  is  by  seizure  thereof  iff 
some  form.  Such  seizure  Is  Indispensable  to 
Jurisdiction.  Until  seizure  has  taken  place, 
no  Jurisdiction  whatever  is  vested  in  the  court, 
and  the  proceedings  are  so  much  Idle  parade 
of  arrogated  authority.     As  there  is  no  per- 


sonal Jurisdiction  in  the  case  supposed,  there 
can  be  no  power  in  the  court  to  go  on  with 
the  cause  until  property  within  the  state  has 
In  some  form  been  proceeded  against  and 
brought  within  the  Jurisdiction  of  the  court 
An  attachment  or  seizure  Is  necessary  to  in- 
stitute a  proceeding  In  rem;  and  it  is  also 
necessary  that  such  attachment  or  seizure 
should  precede  service  of  notice,  unless  the 
legislature  has  otherwise  provided.  Whether 
such  a  provision  would  be  valid  is  not  here  in- 
volved. I  incline  to  the  view  that  the  pub- 
lication of  notice  might  precede  seizure  pro- 
vided the  statute  In  terms  required  the  seizure 
to  take  place  such  a  reasonable  time  before 
the  entry  of  Judgment  that  the  defendant 
would  have  reasonable  notice  that  his  prop- 
erty was  being  proceeded  against  and  an  op- 
portunity to  defend.  In  such  a  case  the  pub- 
lication of  the  notice  might  be  regarded  as  a 
preliminary  step  leading  up  to  the  seizure. 
Certainly  the  defendant  would,  under  such  a 
law,  receive  timely  notice  that  his  property 
was  being  proceeded  against  But  we  have 
no  such  statute  before  us  for  construction. 
It  does  not  require  that  the  seizure  should 
take  place  a  reasonable  time  before  Judg- 
ment, unless  the  requirement  that  It  ante- 
date the  publication  of  the  summons  is  found 
in  the  provisions  of  the  statute  that  the  affi- 
davit for  publication  shall  state  that  the  court 
has  Jurisdiction  of  the  subject  of  the  action. 
If  we  do  not  adopt  this  interpretation,  the 
terms  of  the  statute  are  satisfied  if  attach- 
ment precedes  Judgment  only  a  single  mtai- 
ute.  Such  a  construction  of  the  statute  is 
unreasonable,  harsh,  repugnant  to  sound  prin- 
ciple and  to  natural  Justice,  conflicts  with  the 
settled  usages  of  courts  In  analogous  cases, 
and  it  would.  In  my  Judgment,  render  the  act 
void,  as  authorizing  the  taking  of  the  property 
of  the  citizen  without  due  process  of  law.  We 
are,  therefore,  it  seems  to  me,  driven  back 
upon  the  only  other  possible  construction,  i.  e. 
that  the  attachment  must  under  the  statute 
In  question,  precede  the  publication  of  sum- 
mons, and  must  exist  at  the  time  the  affidavit 
for  such  publication  is  made.  The  plaintiff  Is 
required  to  present  an  affidavit  showing  that 
an  attachment  has  been  made,  to  the  end  that 
the  court  may  see  that  it  has  Jurisdiction  over 
the  res  before  proceeding  further  with  the 
case;  the  statute  contemplating  that  no  other 
Jurisdiction  will  be  obtained  in  the  case. 

In  construing  the  act  In  question,  we  find 
ourselves  necessarily  dealing  with  general 
principles  of  private  international  law,  and 
not  with  the  extent  of  the  power  of  the  states 
to  modify  such  principles  by  legislation.  It 
is  obvious  that,  if  that  feature  of  the  proceed- 
ing which  alone  gives  It  vitality — ^the  seizure 
of  property— may  lawfully  be  absent  from  It 
at  the  time  of  the  service  of  process,  it  uay 
likewise  be  absent  until  the  moment  before 
the  entry  of  Judgment,  and  thus  the  defend- 
ant receive  no  notice  whatever  that  the  court 
is  assuming  to  exercise  Jurisdiction  over  his 
proiierty  until  it  is  too  late  for  him  to  protect 
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his  Interest  In  It.  Up  to  the  moment  of  the 
seizure,  which  may  be  Immediately  before 
Judgment,  the  defendant.  If  be  happens  to 
know  of  the  action  at  all,  knows  of  it  only  aa 
an  onwarranted  attempt  to  exercise  Jurisdic- 
tion over  his  person.  When  the  suit  relates 
to  specific  property  (as  In  actions  to  foreclose 
liens  on  property,  or  to  partition  the  same,  or 
to  remove  a  cloud  from  the  title  to  real  prop- 
erty, or  to  reform  an  instrument  relating  to 
the  title),  the  defendant,  from  the  very  first 
step  in  the  case,  lias  notice,— what  the  law  re- 
gards as  notice,  and,  usually.  It  Is  sufficient  to 
apprise  him  of  the  action,— has  notice  that  his 
property  is  being  proceeded  against.  But, 
when  the  action  Is  to  recover  money,  and  prop- 
erty is  affected  only  as  it  is  attached  In  the 
case,  It  is  not  until  an  actual  seizure  that  the 
defendant  can  receive  any  Information  that 
such  property  forms  the  real  subject  of  the 
action.  Prior  to  that  time,  the  suit  has  the 
appearance  of  an  janjustlflable  proceeding  in 
personam.  As  in  actions  relating  directly  to 
pro{>erty  the  defendant  Is  from  the  beginning 
Informed  that  property  forms  the  subject  of 
the  action,  so,  where  It  Is  made  the  real  sub- 
ject of  the  action  by  seizure  for  a  claim,  he 
must  likewise  be  given  this  notice  from  the 
inception  of  the  case,  or,  at  least,  a  reasonable 
time  before  the  entry  of  Judgment.  The  only 
way  of  giving  him  such  notice,  where  the  de- 
mand itself  does  not  relate  to  property.  Is  by 
the  attachment  of  property  in  some  form. 
In  admiralty  actions,  the  seizure  always  pre- 
cedes the  giving  of  notice  by  publication;  and, 
when  common-law  courts  proceed  on  the  same 
principle,— i.  e.  in  rem,— the  same  procedure 
should  be  followed,  in  the  absence  of  clear 
statutory  provisions  to  the  contrary;  and,  as 
we  said  before,  if  the  attachment  is  to  follow 
the  giving  of  notice,  it  must  at  least  precede  the 
final  Judgment  such  a  reasonable  length  of 
time  as  to  afford  the  defendant  an  opportunity 
to  learn  of  the  attachment,  and  defend.  The 
seizure  is  the  notice  that  property  is  being  pro- 
ceeded against,  whether  the  case  is  in  a  court 
of  admiralty  or  a  court  of  law.  The  published 
notice  apprises  the  owner  of  the  property  in 
what  court  the  suit  Is  pending,  and  when  and 
where  he  must  appear  to  defend  his  rights. 
It  is  the  seizure,  therefore,  which  makes  the 
proceeding  one  In  rem;  and  for  this  reason 
the  seizure  must  be  the  initial  step  in  the 
case,  or  must,  at  least,  precede  Judgment  a 
reasonable  time.  An  action  which,  because  It 
has  proceeded  In  personam  against  a  nonresi- 
dent not  personally  served.  Is  without  effect 
down  to  the  time  Just  preceding  the  entry  of 
Judgment,  cannot.  In  a  moment,  be  trans- 
mated  into  an  action  in  rem  by  seizure  of 
property,  and  then,  without  opportunity  for  tlie 
defendant  to  learn  that  his  property  is  proceed- 
ed against,  ripen  into  a  Judgment  in  rem,  as 
ttaongb  tbe  action  bad  been  an  action  In  rem 
from  the  beginning.  The  Rubicon  is  crossed 
when  we  once  reach  the  conclusion  that  a  suit 
against  a  nonresident,  based  only  on  seizure 
of  hia  property  to  satisfy  the  plaintiff's  claim, 


Is  in  its  essence  a  proceeding  in  rem.  Every- 
thing follows  from  this  proposition.  The  prin- 
ciples which  govern  courts  In  proceedings  in 
rem  against  property  within  their  Jurisdiction 
apply,  and  must  be  recognized.  They  are  con- 
trolling. These  principles  require  that,  when 
the  suit  does  not  relate  to  property  directly, 
but  It  is  sought  to  be  subjected  to  plaintiff's 
claim,  it  shall  be  seized  as  the  basis  of  Juris- 
dictlon  over  the  res,— the  only  Jurisdiction  the 
court  can  obtain. 

That  the  proceeding  by  attachment  against 
a  nonresident  defendant  Is  one  essentially  in 
rem  stands  not  alone  upon  principle.  The  fed- 
eral supreme  court  has  repeatedly  held  this 
to  be  its  real  nature.  In  Cooper  v.  Reynolds, 
10  WalL  308,  Mr.  Justice  MlUer,  speaking  for 
the  court,  with  respect  to  the  charocter  of 
such  a  proceeding,  says:  "But  the  plaintiff 
is  met,  at  the  commencement  of  his  proceed- 
ings, by  the  fact  that  the  defendant  is  not 
within  the  territorial  Jurisdiction,  and  cannot 
be  served  with  any  process  by  which  he  can 
be  brought  personally  withhi  the  power  of 
the  court.  For  this  difficulty  the  statute  has 
provided  a  remedy.  It  says  that,  upon  affida- 
vit being  made  of  the  fact,  a  writ  of  attach- 
ment may  be  issued  and  levied  upon  any  of 
the  defendact's  property,  and  a  publication 
may  be  made  warning  him  to  appear,  and  that 
thereafter  the  court  may  proceed  in  the  case, 
whether  he  appears  or  not.  If  the  defendant 
appears,  the  cause  becomes  mainly  a  suit  In 
personam,  with  the  added  Incident  that  the 
property  attached  remains  liable,  under  the 
control  of  the  court,  to  answer  to  any  demand 
which  may  be  established  against  the  defend- 
ant by  the  final  Judgment  of  the  court.  But, 
If  there  is  no  appearance  of  the  defendant,  and 
no  service  of  process  on  him,  the  case  becomes 
in  its  essential  nature  a  proceeding  In  rem,  the 
only  effect  of  which  is  to  subject  the  property 
attached  to  the  payment  of  the  demand  which 
the  court  may  find  to  bie  due  to  the  plaintiff. 
That  such  Is  the  nature  of  this  proceeding  in 
this  latter  class  of  cases  is  clearly  evinced  by 
two  well-established  propositions:  Fh«t  The 
Judgment  of  the  court,  though  in  form  a  per- 
sonal Judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  hi  that 
suit.  No  general  execution  can  be  issued  for 
any  balance  unpaid  after  the  attached  property 
is  exhausted.  No  suit  can  be  maintained  on 
such  a  Judgment  In  the  same  court,  or  in  any 
other;  nor  can  it  be  used  as  evidence  In  any 
other  proceeding  not  affecting  the  attached 
property;  nor  could  the  costs  in  that  proceed- 
ing be  collected  of  defendants  out  of  any  other 
property  tlian  that  attached  in  the  suit.  Sec- 
ond. The  court,  in  such  a  suit,  cannot  proceed 
unless  the  officer  finds  some  property  of  de- 
fendant on  which  to  levy  tbe  writ  of  attach- 
ment. A  return  that  none  can  be  found  la  the 
end  of  the  case,  and  deprives  the  court  of  fur- 
ther Jurisdiction,  though  the  publication  may 
have  been  duly  made  and  proven  in  court 
Now,  in  this  class  of  cases,  on  what  does  the 
Jurisdiction  of  the  court  d^iend}   It  aeema  ta 
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us  that  the  seizure  of  the  proi)«rty,  or  that 
which,  lu  this  case,  is  the  same  in  effect,  the 
levy  of  the  writ  of  attaebment  on  it,  Is  the 
one  essential  requisite  to  Jurisdiction,  as  it  un- 
questionably is  in  proceedings  purely  in  rem. 
"Without  this,  the  court  can  proceed  uo  further. 
With  it,  the  court  can  proceed  to  sui)Ject  that 
property  to  the  demand  of  plaintiff."  And  in 
Pennoyer  v.  NefT,  95  U.  S.  714,  the  court  said: 
"It  is  true  tliat,  in  a  strict  sense,  a  proceeding 
in  rem  is  one  talieu  directly  against  property, 
and  has  for  its  object  the  disposition  of  the 
property,  without  reference  to  the  title  of 
Individual  claimants;  but,  in  a  larger  and  more 
general  sense,  the  terms  are  applied  to  actions 
between  parties  where  the  direct  object  is  to 
reach  and  dispose  of  pivperty  owned  by  them, 
or  of  some  interest  therein.  Such  are  cases 
commenced  by  attachment  against  the  property 
of  debtors,  or  instituted  to  partition  real  estate, 
foreclose  a  mortgage,  or  enforce  a  lieu.  So  far 
as  they  afTect  property  in  the  state,  they  are 
sabstautially  proceedings  in  rem,  in  the  broad- 
er sense  which  we  have  mentioned." 

The  reasoning  of  the  federal  supreme  court 
In  Pennoyer  v.  Neff,  95  U.  S.  714,  seems 
to  lead  Inevitably  to  the  view  that,  in  cases 
where  property  is  proceeded  against  merely  by 
attaebment,  the  seizure  must  be  made  at  the 
commencement  of  the  suit,  or  a  reasonable 
time  before  Judgment.  It  Is,  at  least,  certain 
that  such  was  and  is  the  practice  in  analogous 
cases  In  admiralty,  and  it  is  also  true  that, 
to  require  seizure  to  precede  service  by  publi- 
cation, or,  at  least,  to  be  made  a  reasonable 
time  before  Judgment,  Is  in  the  interests  of  Jus- 
tice to  the  owner  of  the  property  and  of  order- 
ly practice  Moreover,  It  is  more  rational  to 
provide  for  seizure  in  advance,  for,  until  sei- 
zure, the  question  of  ultimate  Jurisdiction  Is 
unsettled.  Jurisdiction  may  never  attach.  It 
is  in  the  light  of  these  considerations  that  we 
must  construe  the  words  "subject  of  the  ac- 
tion," as  used  in  the  Minnesota  statute  in 
question.  They  impel  us  to  the  belief  tliat 
these  words  were  employed  to  Indicate  the  sei- 
aure  of  property  in  the  case.  It  constitutes 
the  subject  of  the  action  in  such  cases,  as 
much  as  it  does  when  the  action  is  to  fore- 
close a  lien  upon  it  In  reality,  all  the  ac- 
tion becomes,  after  seizure,  is  an  action  to 
enforce  the  lien  against  the  property  seized, 
created  by  the  attachment.  The  hiquiry 
whether  there  is  a  valid  claim  is  only  inci- 
dental to  the  main  question  whether  there 
is  a  lien  on  the  property  attached  for  which  it 
should  be  sold,  for  witliout  such  lien  there  Is 
oo  power  to  proceed.  The  court  has  no  power 
to  inquire  into  the  merits  of  the  claim  for  any 
-other  piurpoee  than  that  of  establlKhiug  such 
a  lien  on  the  property  as  will  wan-ant  its  sale 
to  satisfy  such  lien.  Beyond  this  it  cannot  go. 
The  question  of  the  defendant's  personal  liabil- 
ity is  not  before  it.  Said  the  court  in  Pennoyer 
V.  Neff,  93  U.  8.  714:  "The  Jurisdiction  of  the 
court  to  inquire  into  and  determine  his  obliga- 
tion at  all  Is  only  incidental  to  its  Jurisdiction 
over  the  property."     When  there  is  an  attach- 


ment against  a  nonresident,  the  attached  prop- 
erty is,  as  we  l)efore  said,  as  much  the  sub- 
ject of  the  action  as  is  property  the  subject  of 
an  action  when  it  is  brought  to  foreclose  a 
lien.  Courts  of  equity  have  often  referred  to 
the  property,  in  foreclosure  and  similar  cases, 
as  constituting  the  subject  of  the  action;  and 
snbdivialon  5  of  the  section  in  question  (sec- 
tioD  5204)  recognizes  this  use  of  the  phrase: 
"When  the  subject  of  the  action  is  real  or  per 
sooal  proi^rty  In  this  state,  and  the  defendant 
has  or  claims  a  lien  or  interest,  acttial  or  con- 
tingent, therein,  or  the  relief  demauded  con- 
sists wholly  <w  partly,  in  excluding  the  defend- 
ant from  any  interest  or  Uen  therein."  Gen. 
St.  Minn.  1894,  f  5204;  It  is,  therefore,  appar- 
ent that,  when  the  phrase  is  used  in  snbdivi- 
slon  3,  it  refers  to  the  property  seized,  for,  after 
selzui'e,  it  occupies  the  same  relation  to  the 
proceeding  in  rem  that  pr(^)eity  on  which  it 
is  sought  to  foreclose  a  mortgage  occupies 
with  relation  to  a  foreclosure  suit.  It  is  some- 
what significant  that  the  Minnesota  statute  in 
terms  permits  the  issue  and  levy  of  an  attach- 
ment at  any  time  after  Issue  of  the  summons 
and  before  the  service  thereof.  Section  52S7. 
It  is,  therefore,  always  in  the  power  of  the 
plaintiff  to  attach  before  serving  tlie  summons 
by  publicatluu.  In  our  view,  wlien  he  cannot 
secure  Jurisdiction  over  the  person,  he  must,  un- 
der the  Minnesota  statute,  always  attach  first. 
The  construction  we  place  on  the  words  "sub- 
ject bf  the  action"  saves  our  reaching  tiie  con- 
clusion that,  as  originally  inserted  in  the  New 
York  statute,  they  were  meaningless.  They 
unquestionably  relate  to  an  extrinsic  fact,  and, 
if  that  fact  is  merely  the  Jurisdiction  over  tlie 
claim  in  controversy,  they  had  no  siguidcauce 
in  the  New  Yoric  statute  as  originally  framed, 
for,  on  showing,  as  the  New  York  statute  re- 
quired, that  the  action  was  on  contract,  the 
Jurisdiction  of  the  court  of  original  Jurisdiction 
over  the  claim  in  dispute  would  have  been 
fully  established  in  New  York,  there  being  no 
limitation  on  the  original  Jurisdiction  of  the 
supreme  court  in  that  state  in  contract  cases. 
To  say  that  these  words  relate  to  the  claim 
sued  on  is  to  assert  that  the  legislatura  in  New 
York  required  the  plaintiff,  in  an  action  in  the 
supreme  court  in  that  state,  to  state  twice  in 
his  affidavit  tliat  the  court  had  Jurisdidiou 
'^ver  such  claim. 

There  are,  doubtless,  decisions  which  appear 
to  militate  against  our  view,  but  tliey  were 
rendered  before  the  mists  had  lifted  fivm  this 
department  of  Jurisprudence.  They  ignore,  or 
at  least  attach  but  little  importance  to,  tlie 
peculiar  functions  of  an  attachment  in  actlous 
against  nonresidents.  In  actions  in  which  a 
personal  Judgment  can  lie  reu.lered,  an  attach- 
ment has  for  its  sole  object  the  creating  of  a 
lien  on  pruix>rty  as  security  for  the  claim  sued 
on.  But  where  a  iK>i'si)ual  Judgment  cannot  be 
rendetvd  In  an  action  for  money,  tlie  attachmeut 
of  proiierly  is  an  Indispensable  Juris^lictioiml 
step.  By  it,  and  by  it  alone.  Jurisdiction  over 
the  res  is  obtained.  The  question  is  uo  longer 
mereij'  one  of  lien,  but  of  JurisJiction.     Whei-e 
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tbp  plaintiff  has  obtained  jurisdiction  orer  tlie 
peixoo.  Ue  may  poetponc  tlie  seizure  till  Just 
before  the  entry  of  juJigiuent,  for  all  tie  la 
after  ia  a  lien.  But  vrliere  Jurisdiction  over  tbe 
p«-son  Is  not  secured,  lie  needs  more  tban  a 
ilea  on  property,— must  liare  iL  Ue  muat  ob- 
tain Jurisdiction  over  tlie  property  itself,  or  bis 
whole  proceeding  la  abortive;  and  this  jurisdic- 
tion, like  any  other  Jurisdiction,  must  precede 
the  Judgment  at  least  such  a  reasonable  time  as 
will  afford  tlie  defendant  an  opportunity  to  de- 
fend. The  later  utterances  of  the  New  Xoric 
court  of  appea'^  on  the  subject  seem  to  accord 
with  our  decision.  In  McKlnney  v.  CoUiua,  SS 
X.  Y.  216,  the  court  said:  "By  the  Code  of  1819 
(T^ws  1S49,  c.  438),  to  entiUe  the  plaintiff  to 
proceed  by  publication,  it  must  appear,  not  only 
ttuit  tbe  person  to  be  served  cannot  tie  found 
within  tbe  state,  and  that  a  cause  of  action  ex- 
ists against  him,  but  tbe  case  itself  must  be  one 
of  several  classes  thei-e  indicated.  Section  135. 
It  ia  no  longer  enough  that  .tlie  supposed  alt- 
sent  defendant  bas  property  in  tbe  state,  but, 
if  be  is  a  nonresident,  it  miigt  also  appear  that 
the  action  ia  on  contract  [this  limitation  baa 
since  been  abrogated],  and  that  'the  gourt  baa 
jnrisdietion  of  the  subject  of  tbe  action.'  Sec- 
tion 130,  subd.  3.  Tbpse  words  seem  to  me  to 
introduce  an  bnportant  quaU&cation  to  the  gen- 
eral language  of  the  section  already  refeired  to. 
As  found  in  tlie  Code  of  1819,  not  only  must  a 
cause  of  action  exist  against  a  nonresident  de- 
fendant, but  tlie  court  must  have  jurisdiction 
'of  tiie  subject  of  the  action.'  These  tliree  things 
must  l>e  establLshed  before  a  judge  lias  Jurisdic- 
tion to  malce  an  order  for  service  by  pubbcation. 
In  subdivision  4,  {  135,  we  find  another  case 
stated  in  wbich  an  order  for  publication  may  be 
had,  described  in  these  words:  'Where  the  sub- 
ject of  tbe  action  is  real  or  personal  property  In 
this  state,  and  the  defendant  baa  or  clabns  a 
lien  or  interest,  actual  or  contingent,  therein, 
or  the  relief  demanded  consists  fully  or  partly 
in  exdudlng  tbe  defendant  from  any  interest 
therein.'  \Vbat  do  the  words  'subject  of  tbe 
action'  mean?  Tiiat  tbey  are  words  of  limita- 
tion and  quaUfication  is  plain  from  tbe  language 
of  both  BubdivisioBS  3  and  4.  Evidently  tbey 
arc  not  identical  witb  tbe  words  'cause  of  ac- 
tion.* and  are  not  satisfied  when  the  court  has 
before  it  merely  the  obligation  of  a  contract. 
Tbey  seem  to  have  relation  to  some  property  or 
thing,  concerning  which  tbe  proceeding  is  in- 
stituted and  carried  on,  and  the  changes  to  be 
effected  by  it.  Similar  words  are  found  in  sec- 
tion 167  (formerly  section  143),  as  amended  in 
J.aws  1852.  c.  SS-^,  providing  tbat  tbe  plalnUff 
iiuiy  unite  in  the  same  complaint  several  causes 
of  action,  wbetlier  tbey  be  such  as  have  been 
heretofore  denominated  'legal'  or  'equitaWe,'  or 
botb,  where  tbey  all  arise  out  of  the  same  trans- 
action, or  transactions  connected  witb  tbe  same 
'subject-matter.'  And  by  section  144  it  is  caiise 
for  demurrer  tbat  tbe  court  bas  'no  jurisdiction 
of  the  person  of  tlie  defendant,  or  the  subject  of 
the  action';  and  tliese  words  may  also  be  con- 
strued witb  those  of  subdivision  6,  wbicli  de- 
clares, as  cause  for  demurrer,  tliat  tbe  compluiut 


does  not  state  facts  sutUctoit  to  constitute  'a 
cause  of  action.'  It  is  tbei-efore  apiiarent  tbat 
the  pliraaes  'caose  of  action'  and  'subject  of  ac- 
tion' are  not  used  interchangeably,  or  as  syno- 
nyms. It  ia  not  easy  to  detine  their  precise 
meaning,  but  it  seems  apparent  tliat  tliey  relate, 
not  to  an  action  at  law,  though  to  one  which 
formerly  would  have  proceeded  in  equity;  the 
object  being  to  give  some  qieciflc  relief  rather 
tban  a  aimple  jutiginent  against  a  person,  as  in 
an  action  to  cancel  a  mortgage  upon  tbe  ground 
of  usury,  or  to  enforce  spedtic  pcrformauL'e,  or 
to  attain  such  relief  as  by  tbe  rules  of  the 
common  law  was  denied  to  tiie  suitor  in  its  fo- 
rum.— certainly  not  an  action  where  tbe  only 
relief  sought  was  a  judgment  upon  contract  for 
tbe  payment  of  money.  There  might  tie  juris- 
diction of  tlie  cause  of  action.  Tlicre  certainly 
would  be  in  tiie  case  supposed.  But  there  must 
also  tie  jurisdiction  over  tbe  "subject  of  tbe  ac- 
tion,' and,  until  tbe  property  or  thing  to  be  af- 
fected liy  it  has  tieen  sei2ed  or  takeh  by  legal 
process,  it  is  difficult  to  see  bow  a  court  can  be 
said  to  bave  jurisdiction  over  iL"  While  enter- 
taining great  respect  for  tbe  decisions  of  the 
supreme  court  of  South  Dakota,  I  am  unable 
to  agree  witb  its  ruling  in  the  case  of  Bank  v. 
Jacobson,  06  N.  W.  453. 

When  tbe  words  "subject  of  tbe  action"  are- 
foiuid  in  statutes  relating  to  tbe  joinder  of- 
causes  of  action  and  tbe  right  to  Interpose 
connterclatms,  tbe  very  nature  of  tbe  subject 
makes  It  obvious  tbat  such  words  could  liave 
no  reference  to  property  attached.  But  these 
words  have  no  such  rigid  significance  tbat 
tlielr  meaning  may  not  be  radically  different 
when  tbey  are  used  in  a  statute  wblcb  con- 
templates tbat  property,  and  property  alone, 
is  to  become  the  real  subject  of  tbe  contro- 
versy, because  of  tbe  fact  that  the  statute  pro- 
ceeds on  tbe  theory  that  no  personal  judg- 
ment, enforceable  as  sucb,  can  be  rendered  in 
the  case.  The  Minnesota  statute  authorizing 
service  by  publication  is,  as  ail  sucb  statutes 
are,  based  upon  the  fundamental  idea  that  tbe 
proceeding  in  which  sucb  service  is  to  be 
made  will  lie  exclusively  a  proceeding  In  rem, 
—a  proceeding  against  specific  property;  that 
sucb  property  will  form  the  real  subject  of 
the  litigation.  When,  hi  sucb  a  statute,  tbe 
words  "subject  of  tbe  action"  are  found,  in  a 
provision  requiring  tbe  affidavit,  which  must 
precede  service  by  publication,  to  state  that 
the  court  bas  jurisdiction  of  the  subject  of 
tlie  action,  it  is  to  my  mind  a  natural  infer- 
ence tbat  tliese  words  refer  to  property  which, 
by  being  seized  in  sucb  a  proceeding,  wber(>in 
a  personal  Judgment  cannot  lie  rendered,  be- 
comes the  only  substantial  subject  of  the  ac- 
tion.—tbe  wily  matter  on  which  the  coartcanact 
with  any  legal  effect.  The  court  cannot  take 
Jurisdiction  of  tbe  cause  of  action,  except  as 
incidental  to  Its  jurisdiction  over  tbe  real  sub- 
ject of  tbe  action,— tbe  property  seized.  It 
cannot  render  a  personal  judgment  on  sucb 
a  rattse  of  action  which  will  be  of  any  legal 
effect  as  a  judgment  enforceable  generally 
against  the  propcrtj'  of  tlie  defendant.    Such  a 
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personal  judgment  would  be  void.  We  can 
see  DO  reason  -why  the  plaintiff  should  be  re- 
quired to  state  In  bis  affidavit,  on  which  he 
must  base  his  service  of  the  summons  of  pub- 
lication, that  the  court  has  Jurisdiction  of  the 
BUbjecf  of  the  action,  if  these  words  mean 
only  the  claim  he  la  seeking  to  enforce.  The 
district  court  of  Minnesota  is  a  court  of  gen- 
eral original  Jurisdiction,  and,  as  such,  has 
original  Jurisdiction  of  all  civil  actions  (Agin 
V.  Heyward,  6  Minn.  110  [Gil.  53J):  and  it  Is 
only  In  civil  actions  that  service  by  publica- 
tion Is  provided  for.  Therefore,  whenever  a 
civil  action  Is  commenced,  whatever  be  Its 
nature,  the  district  court  of  that  state  does, 
as  a  matter  of  fact,  have  Jurisdiction  of  the 
subject-matter.  Why  should  the  plaintiff  be 
required  to  state  this  conclusion  in  his  affi- 
davit when  such  conclusion  is  apparent  from 
the  mere  fact  that  he  has  Instituted  a  dvll 
action?  It  is  Impossble  to  serve  a  summons 
by  publichtlon  in  a  civil  action  without  the 
court  having  Jurisdiction  of  the  subject-mat- 
ter of  the  action,  for  It  has  Jurisdiction  of  the 
subject-matter  of  all  civil  actions.  If,  there- 
fore, these  words  mean  only  the  claim  sued 
upon,  the  statute  requires  the  plaintiff  to 
Kwear  to  an  idle  thing,— a  mere  proposition  of 
law,  and  not  a  fact.  When  the  plaintiff  Is  re- 
quired. In  proceedings  essentially  in  rem,  to 
swear  to  the  fact  that  the  court  has  Jurisdic- 
tion of,  not  "the  cause  of  action,"  or  of  the 
"subject-matter,"  but  of  the  "subject  of  the 
action,"  It  is  to  compel  him  to  bring  upon  the 
record  of  the  case  an  extrinsic  fact,  on  which 
the  power  of  the  court  to  proceed  In  the  ac- 
tion with  legal  effect  depends,  and  not  to  force 
him  to  bring  upon  the  record  a  declaration  of 
a  mere  legal  proi>ositlon,  of  which  the  district 
court  would  necessarily  be  Informed,  from  the 
simple  fact  that  a  dvU  action  was  being  in- 
stituted in  that  court  It  Is  uiged  tliat,  if 
the  purpose  had  been  to  require  seizure  of 
property  before  publtcatkin  of  the  summons, 
the  language  of  the  statute  would  have  been, 
"when  the  defendant  has  property  within  the 
state  wliich  has  been  attached,"  or  that  equal- 
ly explicit  language  would  have  been  used. 
But  It  Is  notorious  that  the  most  accurate 
mode  of  expression  Is  not  necessarily  or  even 
generally  adopted  In  the  drafting  of  statutes. 
Felicity  of  diction  In  the  framing  of, laws  Is 
seldom  attained.  Had  the  art  of  formulating 
statutory  provisions  reached  anything  like 
perfection,  the  courts  would  not  be  constant- 
ly besieged  by  litigants  seeking  to  have  the 
doubtful  meaning  of  legislative  enactments 
set  at  rest.  It  has  been  the  experience  of  all 
Judicial  tribunals  that  the  Interpretation  of 
statutes  Is  Involved  In  a  large  percentage  of 
cases,  that  no  more  difficult  duty  devolves  up- 
on them  than  tliat  of  construing  acts  of  the 
legislature,  and  that  often  the  conclusion  reach- 
ed Is,  because  of  the  hopeless  ambiguity  of  the 
law,  a  conclusion  with  which  the  court  is  not 
altogether  satisfied. 

The    argument  advanced   i>y  couum-1    for 
plaintiff  has  a  double  edge.     If  the  object 


was  to  i)rovIde  that  the  plaintiff  was  to  state 
in  his  affidavit  that  the  court  bad  Jurisdic- 
tion of  the  claim  sued  upon,  why  was  not 
the  phrase  "subject-matter"  employed  ?  Then 
no  uncertainty  could  have  existed.  This 
phrase  was  not  employed;  but,  on  the  con- 
trary, another  phrase  was  used,  which,  In 
courts  of  equity,  had  been  long  understood 
to  refer  to  the  property  which  formed  the 
real  subject  of  the  controversy.  In  a  pro- 
ceeding in  rem  to  foreclose  a  mortgage  the 
foreclosure  In  one  sense  constitutes  the  sub- 
ject of  the  action.  But  courts  of  equity  had 
come  to  speak  of  the  property  itself  as  the 
real  subject  of  the  action.  And  so,  when 
the  legislature,  under  our  blended  systems 
of  procedure,  embracing  both  legal  and  eq- 
uitable actions,  assimilated  the  procedure  in 
legal  and  equitable  actions.  In  the  matter  of 
reaching  the  property  of  nonresidents  as 
well  as  with  regard  to  other  matters,  it 
naturally  used  the  words  "subject  of  the  ac- 
tion" to  express,  with  resi>ect  to  legal  ac- 
tions, the  same  meaning  which  they  had  In 
equitable  causes.  In  both  classes  of  cases, 
the  statute,  contemplating  that  there  can  be 
no  personal  Judgment,  refers  by  the  use  of 
the  words  "subject  of  the  action"  to  the  on- 
ly thing  which  constitutes  the  real  subject 
of  the  action,  1.  e.  the  property  proceeded 
against.  In  an  action  to  foreclose  a  mort- 
gage against  a  nonresident,  the  subject  of 
the  action  might,  as  we  before  stated,  be 
regarded,  In  one  sense,  as  the  foreclosure  of 
the  lien.  So,  In  an  action  at  law  against  a 
nonresident  upon  contract,  the  enforcement 
of  the  contract  might  In  the  same  sense  be 
considered  the  subject  of  the  action.  But 
courts  of  equity  have  long  regarded  the  prop- 
erty In  such  a  foreclosure  action  as  consti- 
tuting the  real  subject  of  the  action,  for  It  is 
all  that  can  be  reached  In  the  proceeding. 
Why  should  not  the  same  court,  which  ad- 
ministers equitable  relief,  regard.  In  a  legal 
action  of  which  it  also  has  jurisdiction,  the 
property  attached  as  the  real  subject  of  the 
action,  in  view  of  the  fact  that.  Just  the 
same  as  In  the  foreclosure  action  referred  to, 
the  property  Is  the  thing  against  which  the 
proceeding  is  leveled,  and  which,  alone,  can 
be  affected  by  It? 

It  is  said  that.  If  these  words,  "subject  of 
the  action,"  mean  seizure  of  property,  why 
was  the  plaintiff  required  to  state,  also,  that 
the  defendant  had  property  In  the  state? 
Proof  that  property  had  been  seized  In  the 
state  would  be  proof  that  the  defendant  had 
property  therein.  But  there  Is  no  incon- 
gruity In  the  use  of  these  two  phrases.  The 
provision,  as  we  construe  It,  In  effect  reads 
as  follows:  "That  the  defendant  has  prop- 
erty within  the  state  which  has  been  attach- 
ed." Certainly  it  would  not  be  claimed  that 
such  a  provision  was  open  to  serious  criti- 
cism for  redundancy,  although  it  would  be 
strictly  true  that  the  same  idea  might  have 
been  expressed  by  a  declaration  that  the 
plaintiff  should   state,  in  his   affidavit,  that 
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itroperty  of  the  defendant  had  been  attached. 
Orer  against  these  arguments  of  counsel  for 
plaintiff,  which  are  by  no  means  destltjite  of 
force,  are  set  the  following  arguments,  Which 
in  my  Judgment  are  controlling:  FMrst.  On 
their  Tlew  of  the  meaning  of  those  words, 
such  words  require  the  platutlflt  to  state  that 
which  the  court  knows  from  the  mere  fact 
that  it  Is  in  a  civil  action  that  the  plaintiff 
desires  to  serve  a  summons  by  publication, — 
to  state,  not  an  extrinsic  fact,  or,  indeed,  a 
fact  at  all,  but  a  mere  proposition  of  law, 
which  must  invariably  he  true  In  all  such 
cases.  Second.  Considering  the  essential 
nature  of  the  proceedings,  the  analogies  of 
the  law,  and  the  meaning  given  to  these 
words  by  courts  of  equity,  they  sre  In  this 
statute  more  susceptible  of  the  construction 
we  place  upon  them  than  the  one  for  which 
plalntUTs  counsel  contends.  Third.  It  is  on- 
ly through  this  Interpretation  of  these  words 
that  any  provision  can  be  found  in  the  stat- 
utes which  makes  it  necessary  for  the  plain- 
tiff to  attach  a  reasonable  time  before  judg- 
ment, or  at  any  time  until  the  moment  be- 
fore Judgment  is  entered;  and  to  hold  that 
the  statutes  authorize  such  a  belated  attach- 
ment, in  a  proceeding  which  can  have  no 
force  except  as  to  property  attached.  Is  to 
conclude  that  such  statutes  authorize  a  pro- 
ceeding repugnant  to  the  state  and  the  fed- 
eral constitutions,  and  to  that  fundamental 
principle  of  natural  Justice,  that  a  person, 
before  being  affected  by  the  Judgment  of  a 
court,  shall  have  such  a  notice  as  calls  upon 
him  to  defend  in  time  to  enable  blm  to  moke 
his  defense.  Notice  that  a  foreign  court  is 
seeking  to  obtain  a  personal  Judgment,  with- 
out personal  service  of  process  in  the  for- 
eign Jurisdiction,  is  notice  to  which  a  defend- 
ant is  under  no  legal  obligation  to  respond. 
Notice,  through  attachment  of  his  property, 
that  the  same  court  is  assuming  to  exercise 
Jarlsdicllon  over  such  property,  is  not  reason- 
able notice  when  it  immediately  precedes 
judgment.  As  the  affidavit  did  not  state  that 
the  court  had  jurisdiction  of  the  subject  of 
the  action,  and  as  no  other  language  appears 
therein  showing  that  property  of  the  defend- 
ant had  been  seized,  I  am  of  opinion  that 
the  court  was  without  Jurisdiction,  and  that, 
therefore.  Its  Judgment,  and  the  sale  there- 
under of  the  note  sued  upon  in  this  action, 
were  void.  Hence,  the  plaintiff  is,  in  my 
cpinion,  without    title  to  this  note. 

I  fully  agree  with  my  assodates  In  the  dls- 
poeition  of  the  other  point  in  the  case. 


GRAHAM  Y.  CONRAD. 
(Supreme  Court  of  Minnesota.  Dec.  17,  1880.) 
Appbai,  fhom  Justice— Dismissal— Judgment. 
Since  the  enactment  of  laws  1895,  c.  2i, 
which  provides  that  where  an  appeal  from  a  jus- 
tice's court  shall  for  any  cause  be  dismissed  in 
district  court,  such  court  shall  enter  judgment  in 
the  action  aflBrming  the  judgment  of  the  jus- 
tice, with  all  costs,  no  appeal  will  lie  from  the  or- 


der of  dismissal,  hut  must  be  taken,  if  at  all, 
from  the  judgment  entered  In  district  court. 
(S}' 11a  bus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; ,Tohn  W.  WUlls,  Judge. 

Action  by  Charles  A.  Graham  against  Wil- 
liam S.  Conrad  before  a  Justice.  Judgment 
for  plaintiff,  and  defendant  appeals  to  the  dis- 
trict court.  From  an  order  dismissing  the  ap- 
peal and  afBrmlng  the  Judgment,  defendant 
appeals.    Dismissed. 

E.  Benton  Olmsted,  for  appellant.  J.  M. 
Hawthorne,  for  respondent. 

PER  CURIAM.  Defendant  appealed  from 
an  order  of  the  district  court  directing  the 
dismissal  of  an  appeal  from  a  Justice's  court 
and  affirming  a  Judgment  rendered  therein. 
It  was  held  in  Ross  v.  Evans,  30  Miun.  206, 
14  N.  W.  897,  that  an  order  dismissing  an  ap- 
peal from  a  justice's  court  for  want  of  Juris- 
diction apparent  on  the  face  of  the  return  was 
within  the  terms  of  Gen.  St.  1894,  §  6140,  subd. 
.5,  and  appealable.  But  by  Laws  1895,  c.  24, 
it  was  enacted  that  In  all  cases  where  an  ap- 
peal from  a  Justice's  court  shall  for  any  cause 
be  dismissed  In  district  court,  such  court  shall 
enter  Judgment  in  the  action,  affirming  the 
Judgment  of  the  Justice,  with  all  costs.  The 
passage  of  this  act  changed  the  rule  In  refer- 
ence to  an  appeal  from  an  order  of  the  district 
court  dismissing  an  appeal  from  a  Justice's 
court,  because  the  reason  for  the  rule  as  stat- 
ed In  the  Ross  Case  no  longer  exists.  Such 
appeal  must  now  be  taken.  If  at  all,  from  the 
judgment  entered  In  district  court  Appeal 
dismissed. 


HBRSHEY  LUMBER  CO.  v.  ST.  PAUL 

SASH,  DOOR  &  LUMBER  CO. 

(Supreme  Court  of  Mhmeaota.     Dec.  10,  1890.) 

Sals  op  Ooods— Statute  op  Fhaods — Deuvbkt. 

1.  To  take  a  parol  contract  for  the  sale  of 
goods  of  the  value  of  $50  or  more  out  of  the  stat- 
ute of  frauds  by  an  acceptance  of  a  part  thereof, 
there  must  be  a  delivery  by  the  sefler,  and  the 
purchaser  must  receive  and  accept  a  part  of  the 
goods  contracted  for,  pursuant  to  the  contract. 
An  unaccepted  tender  of  earnest  money  will  not 
take  the  sale  out  of  the  statute. 

2.  Evidence  considered,  and  held,  that  the  con- 
tract upon  which  the  defendant  based  its  claim 
for  damages  was  within  the  statute  of  frauds, 
and  that  all  evidence  as  to  such  damages  was 
immaterial. 

(Syllabus  by  the  Court) 

Api)eal  from  district  court,  Ramsey  counity; 
J.  J.  Egan,  Judge. 

Action  by  the  Hershey  Lumber  Company 
against  the  St  Paul  Sash,  Door  &  Lumber 
Company.  Verdict  for  plaintiff,  and  from  an 
order  denying  a  new  trial  defendant  appeals. 
Affirmed. 

Schoonmaker  &  Fleming,  for  appellant 
Young  &  IJghtner,  for  respondent 

START,  a  J.  The  complaint  alleged  that 
the  plaintiff  sold  and  delivered  to  the  defend- 
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ant  a  car  load  of  lumber  for  ^202.46,  wbieta 

sum  It  agreed  to  pay  In  60  days.  The  answer 
admitted  this  cause  of  action,  and  alleged  as 
a  counterclaim  that  the  plaintiff  sold  and 
agreed  to  deliver  to  the  defendant  a  certain 
lot  of  lumber,  for  the  price  of  |7,102.50,  and 
delivered  one  car  load  thereof,  being  the  same 
lumber  mentioned  In  the  complaint;  that  the 
plaintiff,  wltboBt  default  on  the  part  of  the 
defendant  refused  to  deliver  the  balanoe  of 
the  lumber,  though  requested  so  to  do,  to  the 
damage  of  the  defendant  In  the  sum  of  (1,341. 
The  reply  was  a  general  denial.  Verdict  for 
the  plaintiff  for  the  amount  claimed,  and  de- 
fendant appeals  from  an  order  denying  its 
motion  for  a  new  trial. 

In  support  of  its  conuterclaim,  the  defeodaat 
offered  evidence  tending  to  stiow  a  verbal  con- 
tract for  the  sale  of  a  lot  of  lumber  of  the 
value  stated  in  tbe  answer,  and  then,  for  the 
purpose  of  proving  its  alleged  damages, 
sought  to  show  the  difference  between  the  al- 
leged contract  price  and  tbe  market  iwice  of 
the  lumber  at  the  time  the  plaintiff  refused 
to  deliver  It  This  evidence  was  objected  to 
as  incompetent  and  imjoaterial.  Tbe  trial 
court  excluded  it  for  the  reason  (suggested  by 
the  court)  that  tbe  damages  sought  to  be 
proved  were  special,  and  could  not  be  shown 
under  the  ad  damnum  clause  at  tbe  answer. 
Tbe  reason  assigned  for  the  ruling  was  er- 
roneous. Tbe  damages  sought  to  be  proved 
were  general,  not  special,  and  were  properly 
pleaded.  Enais  v.  PublisfalDg  Co.,  44  Minn. 
10.~>,  46  N.  W.  314.  But  It  conclusively  appears 
from  the  evidenoe  In  tbe  case,  received^  be- 
fore and  after  this  ruling  was  made,  and  whHe 
the  defendant  and  its  counsel  were  present  In 
court  and  taking  part  in  the  trial,  that  the  al- 
leged contract  for  the  sale  of  the  lumber  was 
verbal,  and  wHhln  tbe  statute  of  frauds. 
Thereupon  the  plaintiff  moved  the  court  to 
strike  out  tbe  evidence  tending  to  prove  sncfa 
verbal  contract  and  pending  tbe  motion  the 
defendant  and  his  counsel  declined  to  take 
any  further  part  In  the  trial,  and  left  the 
court  room.  The  court  granted  the  motion. 
and  directed  a  verdict  for  the  plaintiff. 
The  existence  of  any  contract  for  the  sale 
of  the  lumber  In  .  question  was  in  Issue, 
and  it  is  admitted  by  tbe  defendant  that  the 
alleged  contract  under  which  It  claims  was 
verbal;  but  the  claim  is  made  that  one  car 
load  was  delivered  to  and  accepted  by  tbe  de- 
fendant under  the  contract  and  that  It  paid 
$200  on  the  purchase  price.  The  evidence 
fiUTiishes  no  warrant  for  either  claim.  As  to 
the  first  it  appears  that  tbe  plaintiff  had  the 
lumber  In  question  for  sale,  and  gave  a  list 
thereof,  with  prices,  to  a  lumber  broker  (tlen- 
ry  G.  Ferguson)  to  sell.  He  interested  the  de- 
fendant in  the  matter,  and  its  president  went 
from  St  Paul,  the  location  of  defendant's 
business,  to  Stillwater,  where  the  lumber  was, 
and  examined  It,  but  did  not  enter  Into  any' 
contract  to  purchase.  He  did,  however,  buy 
a  car  load  of  lumber,  to  be  shipped  at  once, 
wbicb  waa  selected  iwtly  from  tbe  lot  offered 


for  sale,  and  tbe  balance  fnom  other  luwber 
belonging  to  plaintiff.  This  car  is  the  lum- 
ber mentioned  in  tbe  eomplalat.  As  to  pur- 
chasing tbe  lumber  In  coBtrorersy,  be  stated 
to  tbe  plaintiff's  superintendent  that  he  wouM 
return  to  St.  Paul  and  consult  his  company, 
and  let  the  plaintiff  know  whether  he  would 
take  tbe  whole  lot.  The  next  day  he  notified 
Fergtison  that  the  defendant  woold  take  the 
hwrtber.  Tbe  tmrties  then  attempted  to  make 
a  written  contract  for  the  sale  of  the  Inmlxfr, 
but  disagreed  as  to  Its  terms,  and  none  ever 
was  made.  To  take  a  parol  contract  for  the 
sale  of  goods  of  the  value  of  $50  or  more  out 
of  the  statute  of  fravds  by  an  acceptance  of 
a  part  thereof,  there  nmst  l>e  a  delivery  by  Vae 
seller,  and  tbe  purchaser  must  receive  and  ac- 
cept a  part  of  the  goods  contracted  for,  pur- 
suant to  the  contract.  Shlndier  v.  Houston, 
49  Am.  Dec.  327;  Russell  v.  Railway  Co.,  30 
Minn.  145,  39  N.  W.  302.  In  this  case  tbe 
contract  for  tbe  one  car  of  lumber  was  a 
special  one,  and  wtien  the  himber  was  select- 
ed, prices  agreed  upon,  and  It  was  ordered 
shipped,  and  delivered,  there  was  no  contract, 
verbal  or  otherwise,  as  to  the  Imnber  in  ques- 
tion. The  claim  that  tbe  sale  vras  taken  oat 
of  the  statute  by  a  part  payment  rests  only  on 
evidence  tendhig  to  show  that  the  defendant 
made  its  chet*  for  f200,  payable  to  the  order 
of  the  plaintiff,  whic*  was  deposited  with  Mr. 
JohuBom,  a  partner  of  Ferguson.  There  te 
no  evidence  that  Jotanson  was  antboriised  to 
act  in  any  way  for  tlie  plaintiff  hi  receiving 
imynient  for  Its  imiiber.  The  cbeck  was  aft- 
erwards tendered  to  the  plaintiff  and  refused. 
The  check  was  retnrned  to  the  defendant  It 
was  never  in  the  bands  of  the  plaintiff.  The 
mere  tender  of  earnest  money  is  not  sufficient 
to  take  tbe  case  out  of  the  statute.  It  must 
be  accepted  by  the  seller  as  part  payment  on 
the  contract.  Browne,  St.  Frauds,  {  b42b. 
The  defendant  having  no  enforceable  contract. 
It  had  no  claim  for  damages;  bence  tbe  evi- 
dence offered  to  prove  them  was  Immaterial. 
Order  affirmed. 


MOEDE  et  al.  v.  HAINES  ct  al. 

<SnpreD>e  Court  of  Miaaeaota.     Dec.  8,  1S96.) 

Elbctios  Costbbt— LiiBn.FrT  oir  Boso— 

ACTIO.V. 

1.  In  procepdiiim  to  contest  aa  election,  a  bond 
was  executed,  approved,  aod  filed,  conditioued 
as  roguired  by  the  proviso  (Gen.  St.  1894,  S 
198),  but  in  which  the  contestee  wag  named  as 
oblieee.  HM  that,  upon  the  breacti  of  luch  con- 
ditions, an  action  could  bo  maintained  by  each 
of  the  persons  to  whom  tbe  exniniration  and  in- 
spection of  the  ballots  was  referred,  in  his  own 
name. 

2.  But  heU,  that  a  joint  action  by  such  persons 
to  recover  compensation  for  their  services,  and 
for  money  exm^udod  by  them  in  conaectitni 
therewith,  would  not  lie. 

(Syllabus  by  the  Court) 

Api3enl  from  district  court,  Stcai-na  county; 
D.  B.  Seai'le,  Judge. 

Action  by  Herman  lioede  aud  others,  board 
of  insiKction  and  examiuntion  of  ballots,  against 
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AngoB  HaiiMB  and  odien.  Oom  an  order  bob- 
talniDg  a.  demurrer,  plaintiffs  appeal.  Aitir9»- 
cd. 

iieo.  n.  Reynolds,  for  appellants.  Calhotm 
&  Bennett  and  F.  Tolman,  for  respondents. 

COLUNS,  J.  The  bond  on  which  this  ac- 
tion was  broti^t  was  conditioned  as  required  In 
the  proviso  found  in  Uen.  St.  1894,  i  ItKi,  and 
was  executed,  approved,  and  filed  in  proceed- 
ings Iniitltuted  by  the  principal  obligor,  Ilalnes, 
to  contest  the  right  of  one  Chisholm  to  a  seat 
In  the  legislature.  The  statute,  it  will  be  seen, 
fails  to  provide  for  an  obligee  in  the  bond,  and 
in  such  a  case  it  might  be  held  that  an  obligee 
is  imaecessary,  or  that  the  state  to  the  prop- 
er party  to  whom  the' obligation  is  to  be  made 
paj-abie.  In  the  case  at  bar,  Chisholm  was 
named  obligee,  and  the  only  point  made  by  re- 
spondents as  to  this  is  that  no  one  but  Chisholm 
can  maintain  an  action  on  the  bond.  We  do 
not  asiee  with  counsel  on  this.  The  bond  pro- 
vided by  the  terms  of  section  193  to  wholly  stat- 
otorx.  and  Is  given  for  the  protection  and  tiene- 
flt  of  the  persons  to  whom  the  examination  and 
inspection  of  the  ballots  to  refeiTed.  No  one 
else  to  Interested,  and,  as  the  real  parties  in  In- 
terest, the  inspectors  should  have  the  right  to 
maintain  tlie  action,  precisely  as  if  no  obligee 
had  been  named,  or  the  obligation  had  ran  to 
the  state.  Altbocigli  it  was  error  to  name  the 
contevtee  as  obligee,  the  obligors,  who,  prearama- 
biy,  are  responsible  for  the  error,  should  not  be 
allowed  to  escape  respunsibiUty  on  this  ground 
alone.  In  ail  essential  and  material  matters 
the  obligation  was  perfect  and  complete;  It  was 
voJuntsrIly  executed,  and  undoubtedly  In  good 
fahh.  While  Chisholm  was  designated  as  oMl- 
gee,  he  had  no  Interest  in  the  bond,  and  was  obli- 
gee only  nominally. 

We  are  of  the  opinion  thjt  plaintiffs  have  the 
right  to  recover  on  the  bond.  But  thto  was  a 
Joint  action  brought  by  them  to  recover  for 
wmlc,  tobor,  and  services,  and  for  money  ex- 
pended and  paid  out,  as  a  board  and  jointly. 
There  are  no  allegations  as  to  the  value  of  each 
person's  services,  or  the  amoont  of  money  ex- 
pended by  each,  but  the  allegation  is  as  to  the 
total  value  of  the  services  and  the  total  amount 
of  money  expended;  and  the  resixindents  con- 
tend that  the  condition  of  the  bond  can  only 
be  enforced  in  separate  actions,  each  of  the  ap- 
peUants  suing  to  recover  compenBation  for  bto 
own  services,  and  the  amount  of  money  which 
oe  may  have  paid  out.  While  it  is  true  that 
by  means  of  a  Joint  action  the  whole  matter 
may  be  determined  at  one  trtol,  and  with  less 
expeaac  to  all  coocemed,  we  are  unable  to  hold, 
upon  principle  or  authority,  with  appellantB. 
Tbey  rendered  Individual  services  while  exam- 
ining and  Uuvecting  these  ballots  quite  as  mudi 
as  if  tbey  bad  aerred  as  judges  at  the  election, 
ami.  if  eltber  e^Knded  money,  it  was  hto  in- 
dividually. The  right  of  each  to  recover  to  an 
individual  right,  not  dQ)endent  in  any  degree 
upon  the  right  of  thoBe  who  rendered  VHie  serv- 
ices at  the  same  tinie.  or  expended  money  for 
the  same  general  purpose.     TIk>  ckilni  for  com- 


pensation and  for  expeadUnrea  to  peraonal  and 
•everal  as  to  each,  not  joint.  If  a  reeonry 
coald  be  permitted  here,  w«  see  no  good  teaara 
why  any  otler  number  of  persons  wbo  act  to- 
gether In  the  performanoe  of  a  duty  could  aot 
join  In  an  action  to  recover  compensation.  We 
have  not  overlooked  tlie  ease  of  Dallas  ▼.  Steel 
Co.,  158  Pa.  St.  444,  27  Atl.  1055,  cited  by  ap- 
peltonts'  counsel.  It  may  be  ta  point,  tn^  the 
decision  limply  afflnns  tbe  rulings  of  the  eanrt 
below,  and  wittaont  discuasioe.  We  cannot  re- 
gard it  as  authority.     Order  affirmed. 


COMMKRCIAI.    BAKK    OK    ST.    PAUL   v. 
AZOTINE  MANUB^G  CO.  et  al.  (AN- 
•    CHOR  INVEST.  CO.,  Intervener). 

(Supreme  Court  of  Minnesota.    Dee.  8,   1896.) 

MaSUP.\CTUBISO     COKPORATIO:«g  —  LtABILITT     Or 
BrncKHOLDEHB— tJCmOIENCT  OF  FlNOfSOS. 

1.  According  to  its  artk-lM,  a  domestic  corpo- 
ration W&9  oixunised  '*to  aanuufacture  and  deal 
in  azotioe  and  other  fertilizing  materials,  greaae 
and  8tearin."  Brid,  that  it  was  not  organized 
for  the  purpose  of  carrying  on  a  mannfactoring 
bnsinesH  cxriiisiTely,  and  that  its  stockbolders 
are  not  within  the  exceutiou  found  in  Const, 
art.  10,  !  3. 

2.  Certain  assignments  ert  error  relatlog  to 
rulings  upon  ttie  trial  of  this  action,  which  was 
t»roiight  to  aacertaia  and  enforce  tbe  double  lia- 
bility of  stoakholders  in  tbe  corporation,  con.sid- 
ered  and  disposed  of. 

(Syllabus  by  the  Court.) 

Appeal  from  dtotrlct  court,  Bameey  coun- 
ty;  Charles  K.  Otto,  Judge. 

Acttop  by  the  Conuuercial  Bank  of  St. 
Paul  against  tbe  Azotlne  Manufacturing 
Company,  original  defeudaut.  and  tbe  An- 
chor Investment  Compoxiy,  iuterveoer.  Phil- 
ip Reilly  and  otl^rs,  stockholders  of  de- 
fendau*'  corporation,  were  subsequently 
msile  pai'ties  defendant,  for  the  purpose  of 
enforcing  against  them  corporate  UabllitieB. 
Tbere  were  audlugr  for  plaintiff,  and  from 
an  order  denying  a  new  trtol  defendants 
Uellly  ood  others  appeal.     AlSjmed. 

Warren  H.  M«ad,  k.  .T.  Darragh,  and  O.  B. 
Holmau,  for  appellants.  Morphy,  iCwing.  Gil- 
bert &  Ewing,  Warner,  Richardson  &  Law- 
rence, Hunn,  Boyesen  &.  Thygeson,  Sterens. 
O'Briea,  Coie  A  Atbrecht,  Yotmg  Sc  LIgbtner. 
and  Andsrose  Tlghe,  for  respondents. 

•  COLLINS,  J.  1.  According  to  its  art  ides, 
tbe  nature  of  the  business  for  which  defend- 
ant Asotlne  Company  was  organised  was  "to 
manufacture  and  deal  In  azotlnc  and  other 
fertilizing  materials,  grease  and  steaHii." 
The  assignments  of  error  which  challenge 
the  correctness  of  the  holding  below,  that 
thto  company  was  not  organised  for  the  pur- 
pose of  carrying  on  a  manufacturing  busi- 
ness exclusively,  are  not  well  taken.  St. 
Pa«l  Barrel  <3o.  t.  Minneapolis  Distilling  Co. 
(MUm.)  64  N.  W.  1143,  and  cases  cited;  An- 
derson V.  Iron  Co.  (Minn.)  €8  N.  W.  50.  Its 
stockholders  are  not  within  the  exception 
found  in  Const,  art.  10,  S  3. 
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2.  Ann  Forrestal,  one  of  the  defendant 
shareholders,  died  testate  after  auswering 
the  interyener'8  complaint.  The  action  was 
then  revlyed  by  supplemental  complaint 
against  the  executrix  of  her  last  will  and 
testament,  and  the  latter  served  an  answer 
upon  the  intervener's  attorneys.  This  plead- 
ing, Instead  of  being  an  answer  to  the  sup- 
plemental complaint,  seems  to  have  been  an 
answer  to  the  complaint  In  intervention,  and 
to  have  raised  Issues  altogether  at  variance 
from  those  found  in  the  answer  made  by 
Mrs.  Forrestal.  At  the  trial,  counsel  for  the 
executrix  moved  the  court  to  allow  her  an- 
swer to  the  supplemental  complaint  to  stand 
in  the  nature  of  an  amendment  to  the  an- 
swer made  by  her  testatrix,  whereupon 
counsel  for  the  Intervener,  as  well  as  coun- 
sel for  all  other  defendants  who  had  ap- 
peared and  answered,  objected.  The  court 
sustained  the  objection,  and  refused  to  al- 
low the  answer  of  the  executrix,  in  so  far 
as  It  raised  new  issues,  or  changed  those 
already  made  by  the  answer  filed  by  Mrs. 
Torrestal,  to  supplant  the  latter.  This  rul- 
ing is  assigned  as  error,  but  we  need  not 
discuss  the  matter,  for  subsequently,  In  the 
course  of  the  trial,  counsel  for  the  executrix 
was  permitted,  without  objection,  to  intro- 
duce evidence  tending  to  support  the  alle- 
gations of  the  answer  made  by  the  executrix. 
The  evidence  offered  and  received  fell  far 
short  of  sustaining  the  allegations  relied  on 
as  a  defense.  In  no  way  did  the  rulings 
excepted  to  Injure  the  executrix,  and  there- 
fore she  has  no  ground  for  complaint. 

3.  Prior  to  the  filing  of  the  complaint  in 
intervention,  the  court  below  had  made  an 
order  in  the  insolvency  proceedings  requir- 
ing that  all  claims  against  the  insolvent  be 
submitted  for  allowance  or  disallowance 
within  a  certain  time.  Among  those  claims 
was  one  from  the  Standard  OH  Company, 
which  was  allowed  by  the  court,  the  amount 
being  over  ?1,400.  The  oil  company  par- 
ticipated In  a  dividend  paid  by  the  receiver 
on  order  of  the  court,  and  then  assigned  and 
transferred  the  balance  of  its  claim  to  Wil- 
liam Dawson,  Jr.,  one  of  the  defendant 
stockholders,  for  the  sum  of  $600,— much  less 
than  was  actually  due.  This  was  shown  up- 
on the  trial,  and  also  that  Dawson  was  at 
the  time  of  the  appointment  of  the  receiver, 
and  for  some  years  previous  had  been,  a  di- 
rector and  the  secretary  and  treasurer  of 
the  insolvent  corporation.  The  court  found 
as  a  fact  that  Dawson  was  Us  creditor  to 
the  full  amount  of  this  claim.  This  finding 
Is  assigned  as  error,  the  contention  of  coun- 
sel for  appellants  being  that  Dawson  occu- 
pied a  fiduciary  relation  to  all  other  stock- 
holders, and  must  be  held  to  have  purchased 
the  claim  for  the  corporation,  and  for  this 
reason  entitled  to  collect  the  amount  he  paid, 
and  no  more.  In  this  proceeding.  We  are  not 
called  upon  to  pass  upon  this  contention  as 
an  abstract  proposition  of  law,  for  evidently 
the  court  below  rcsorved  it  for  further  con- 


:  slderation.  In  the  conclusions  of  law  It  wa.s 
ordered  that  the  form  of  the  Judgment  to  be 
entered  should  be  determined  by  the  court, 
and  that  in  said  Judgment  It  should  be  pro- 
vided that  the  liability  of  the  defendant 
Dawson  as  stockholder  and  his  claim  as  a 
creditor  should  be  set  off  in  such  manner 
and  to  such  extent  as  the  court  should  pro- 
vide. Obviously  the  whole  question  as  to 
what  amount  or  extent  Dawson  was  to  be 
permitted  to  use  his  claim  as  a  creditor  as 
nn  offset  against  his  liability  as  a  sbare- 
.  holder  was  to  be  the  subject  of  determina- 
tion when  the  form  of  the  Judgment  was 
passed  upon  and  settled. 

4.  It  is  also  assigned  as  error  that  the  court 
did  not  find  who  were  the  shareholders  In 
the  insolvent  concern,  nor  the  legal  extent  of 
the   liability   of  each.    The  court  did   find 
(naming  each,  and  the  number  and  amount 
;  of  shares  held  by  each)  "all  the  stockholder 
,  defendants  in  this  action,  over  which  this 
.  court  has  acquired  Jurisdiction,  and  that  the 
same  are  all  the  stockholders  of  said  Azotine 
Manufacturing  Company  within  the  state  of 
Minnesota."     It   Is  enough   to   say   that.    If 
further  findings  on  this  particular  feature  of 
the  case  were  wanted,  a  motion  should  have 
'  been  made  in  the  court  below  for  that  ex- 
press  purpose.     But  the   Intervener's   com- 
!  plaint  set  out  In  full  the  names  of  all  of  the 
stockholders;    the  amount  of  stock  held  by 
each;  that  certain  named  shareholders  were 
I  nonresidents,   were  beyond   the  Jurisdiction 
,  of  the  court,  and  had  no  property  within  the 
I  state;    and  that  certain  other  named  stock- 
holders had  deceased   without  leaving  any 
estate,— all  of  these  allegations  being  admlt- 
;  ted  In  the  defendants'  answers.    Findings  as 
to  the  amount  of  shares  of  stock  held  by 
nonresident    stockholders,    over    whom    the 
court  had  acquired  no  Jurisdiction,  or  any 
determination  as  to   their  liability,   would 
have  been  useless,  for  no  one  would  have 
been  bound  by  such  findings. 

There  are  no  other  assignments  of  error 
which  need  special  mention.  Order  af- 
firmed. 


MERCIL  V.  BROUILLETTB  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  8,  1896.) 
Pbaceiblk  E^trt  ox  Lands — Rights  Acquikbd. 

1.  If  a  person  lawfully  entitled  to  the  posses- 
Bion  of  real  property  can  make  peaceable  entry, 
even  while  another  Is  in  occupation,  the  entry, 
in  contemplation  of  law,  gives  or  restores  him  to 
complete  possession. 

2.  This  rule  applied  in  a  case  where  M.,  who 
was  entitled  to  the  possession  of  land  which  had 
been  plowed  and  cultivated  by  B.,  a  trespasser, 
for  a  number  of  years,  entered  upon  the  land 
In  a  peaceable  manner  in  the  spring  of  the  year, 
and,  without  real  opposition  from  B.,  proceeded 
to  8t!ed  the  ground,  from  which,  in  due  season, 
a  crop  of  grain  was  raised.  Held,  that  M.  wan 
the  owner  of  the  grain,  and  entitled  to  the  pos- 
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Appeal  from  dtetrlct  court,  Polk  couaty; 
Frank  Ives,  Judge. 

Action  by  Joseph  Mercil  against  M.  BrouII- 
lette  and  others.  Verdict  for  plaintiff.  From 
«n  order  granting  a  new  trial,  plalntltF  ap- 
peals.    Reversed. 

A.  C.  AVilkinsoD,  for  appellant.  H.  Steener- 
son,  for  respondents. 

COLLINS,  J.  This  was  an  action  In  claim 
and  delivery,  the  property  in  dispute  being  a 
quantity  of  wheat  grown  in  18&4  on  the  land 
Involved  in  the  case  of  Railway  Co.  v.  Brou- 
tette  (Minn.)  67  N.  W.  1010,  In  which  It  was 
held  that  Michel  Brouillette,  defendant  here- 
in, had  acquired  no  right  to  or  title  In  the 
land  by  virtue  of  a  purchase  made  in  1877  of 
-certain  Improvements,  and  a  pretended  settle- 
ment thereon  at  the  same  time  under  the 
homestead  act  of  the  United  States,  but  that 
it  was,  as  part  of  its  land  grant,  the  property 
of  the  railway  company,  having  been  certified 
as  snch  by  the  state  authorities  in  1889.  The 
appeal  is  from  an  order  granting  defendants  a 
new  trial  after  plaintiff  had  a  verdict  It  ap- 
pears that,  on  the  13th  day  of  February,  plain- 
tiff entered  Into  a  contract  with  the  railway 
company  for  the  purchase  of  the  80  acres  in 
-question,  and  thereby  became  entitled  to  Im- 
mediate possession  of  the  same.  As  stated  In 
the  opinion  before  referred  to,  Brouillette  had 
lived  in  a  house  on  the  80  for  a  number  of 
years,  and  had  nearly,  if  not  quite,  all  of  It  un- 
der cultivation.  He  caused  the  greater  part  of 
the  80  to  be  plowed  in  the  fall  of  1893,  and 
then  moved,  with  a  part  of  his  family,  into  a 
neighboring  village,  leaving  a  married  son 
^wlth  his  wife),  an  unmarried  son,  and  an  un- 
married daughter  in  actual  occupation  of  the 
bouse.  In  the  spring  of  1894,  Mercil,  the 
plaintiff,  who  lived  on  an  adjoining  farm,  en- 
tered upon  the  land,  seeded  that  portion  which 
had  been  plowed,  and  plowed  and  seeded  the 
balance.  The  date  of  this  entry  is  given  as 
the  month  of  May,  while  the  action  before  re- 
ferred to,  brought  to  eject  Brouillette  from  the 
land,  was  commenced  on  the  4th  day  of  that 
month.  A  crop  was  raised  from  the  seed 
thus  planted  by  Mercil,  but  in  the  fall  Brouil- 
lette and  two  of  his  sons,  these  defendants, 
forcibly  took  possession  of  the  growing  grain, 
and  harvested  the  same.  This  action  was  the 
result. 

From  an  examination  of  the  evidence,  and 
<'0^strulng  it  most  favorably  for  defendants.  It 
is  beyond  question  that  plaintiff  entered  up- 
on the  land,  and  commenced  to  cultivate  the 
same,  peaceably  and  without  real  opposition. 
Michel  Brouillette  was  then  living  temi>orarily 
in  the  Tillage.  The  married  son  had,  with  his 
wife,  removed  onto  another  farm,  and  had 
taken  with  him  a  part,  at  least,  of  the  stock 
and  farm  machinery.  The  unmarried  son 
still  occupied  bis  father's  house,  but  he  was 


making  no  attempt  to  cultivate  the  farm,  nor 
was  any  effort  being  made  by  any  one  to  put 
in  a  crop.  Plaintiff  met  with  no  resistance 
when  he  went  upon  the  80  and  commenced  his 
work.  It  la  true  that  the  son  told  plaintiff's 
servant,  while  he  was  at  work,  to  go  off  the 
place,  and  to  tell  plaintiff  that  he  was  not 
wanted  there,  and  that,  a  few  days  later, 
plaintiff  was  told  by  the  son  that  be  was  for- 
bidden to  work  there,  and,  if  he  put  In  the 
grain,  he  would  be  the  loser;  but  this  was  all 
there  was  In  the  way  of  opposition  to  plain- 
tiff's acts  from  the  time  be  first  made  entry 
until,  discovering  that  defendants  were  cutting 
his  grain,  he  attempted  to  prevent  it  and  to 
cut  it  himself.  It  Is  conclusively  shown  from 
what  was  said  and  done  that  plaintiff  did  not 
enter  upon  the  land,  nor  did  he  occupy  It  at 
any  time,  by  force  or  strong  hand.  He  was 
entitled  to  the  possession,  and  the  defendants 
were  not.  He  had  no  right  to  make  an  en- 
try with  strong  hand,  or  with  a  multitude  of 
people,  but  he  bad  the  right  to  enter  in  a 
peaceable  manner;  and  when  once  in,  in  such 
a  manner,  he  was  not  guilty  of  an  unlawful 
detainer,  for  nothing  was  done  in  opi^osttlon 
to  his  possession  and  cultivation,  except  in  the 
Indifferent  manner  we  have  referred  to.  If 
possession  of  real  property  has  been  taken  or 
Is  detained  from  the  person  entitled  to  It,  his 
method  of  recovering  will  depend  upon  circum- 
stances. At  common  law  he  might  use  force 
to  regain  or  obtain  possession,  but,  as  this  led 
to  serious  breaches  of  the  public  peace,  St.  5 
Rich.  II.,  c.  7,  was  enacted.  This  statute  has 
been  re-enacted  in  most  of  the  states,  and, 
in  substance,  is  found  in  Gen.  St  1804,  §  6108. 
It  forbids  entry  upon  lands  and  tenements  ex- 
cept In  a  peaceable  manner.  But  if  a  person 
lawfully  entitled  to  possession  of  real  prop- 
erty can  make  peaceable  entry,  even  while 
another  is  in  occupation,  the  entry.  In  con- 
templation of  law,  gives  or  restores  to  him 
complete  possession.  And  it  has  even  been 
held  that  it  is  not  unlawful  for  bim  to  resort 
to  such  means,  short  of  the  employment  of 
force,  as  will  render  further  occupation  by  the 
other  Impracticable.  Cooiey,  Torts,  379-381, 
and  cases  cited.  The  last  cited— Stearns  v. 
Sampson,  59  Me.  568 — discusses  the  question 
fully.  If,  therefore,  this  plaintiff,  being  en- 
titled to  the  possession  of  the  80,  as  against 
Michel  Brouillette,  who  was  a  trespasser, 
took  possession  in  a  peaceable  manner,  and 
held  it  without  force  or  strong  hand,  be  was 
the  owner,  and  entitled  to  the  possession,  of 
the  grain  In  question.  As  the  evidence  was 
conclusive  as  to  the  manner  of  bis  entry  and 
subsequent  possession,  a  verdict  for  the  plain- 
tiff was  the  only  one  to  be  returned.  It  was 
for  the  plaintiff,  and  the  court  below  erred 
when  granting  a  new  trial.  The  order  ap- 
pealed from  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  Judgment 
In  accordance  with  the  verdict 
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PERKINS  ot  al.  v.  MELLICKB  et  al. 
(Supreme  Court  of  MiiintMOta.     Dec.  8,  1806.) 

JoSTir.E  OF  THB  PeACB— ATTACHMENT— BEUTICB  Of 
WKrr— APPBAKANCB. 

1.  A  justice  of  the  peace  is  authorized  by 
Geu.  St.  180^,  g  4056,  to  iasne  writs  of  attach- 
ment, directed  to  tiie  proper  officer  of  any  coup- 
ty  in  the  state,  for  the  purpose  of  cau.sing  an 
attachment  of  property  in  said  county.  But 
Biioh  justice  cannot  obtain  jorisdiction  orer  the 
person  of  a  party  by  issuing  such  a  writ,  in  tl>e 
form  i)re8oril)e(l  in  section  5002.  causing  proper- 
ty to  be  attached,  and  tiie  writ  to  be  road  to 
such  party,  in  the  county  to  which  it  is  sent  for 
service,  and  a  return  of  audi  aerriee  made  and 
filed  in  his  office. 

2.  In  such  a  case  the  defendant,  who  appears 
specially  before  the  justice  on  the  return  day 
mentioned  in  the  writ,  objects  to  any  fiu-ther 
proceedings,  and  moves  to  dismiss  on  the  ground 
that  the  justice  has  n;>t  obtained  jurisdiction 
over  him,  does  not  waive  his  rights,  and  make 
a  general  appearance,  by  filing  an  answer,  in 
which  he  again  insists  tliat  the  court  has  no  ju- 
risdiction, after  his  motion  is  denied,  and  by 
tailing  part  in  the  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Dakota  county; 
P.  M.  Crosby,  Judge. 

Attachment  in  Justice  court  by  J.  V.  Per- 
kins and  Asa  Wright  a«alnst  Frank  MelUckc 
and  others.  There  was  a  judgment  for  plain- 
tiffs, which  was  reversed  on  appeal  to  the  dis- 
trict court  on  questlous  of  law,  and  plaiotiffs 
appeal.    Affirmed. 

W.  H.  De  Kay,  for  appeliants.  John  L. 
Townley,  for  respondents. 

COLLINS,  J.  1.  The  justice  of  the  peace, 
who  was  a  justice  for,  and  holding  his  of- 
fice in,  Dakota  county,  could  not  acquire  Jn- 
rifidlction  over  the  persons  of  the  defendants, 
all  of  whom  resided  in  Washington  county, 
by  Issuing  a  writ  of  attachment  in  the  form 
prescribed  by  Gen.  St  1804,  (  5092,  directed 
to  the  sheriff  or  any  constable  of  said  Wash- 
ington county,  by  having  such  writ  served  by 
attaching  drfendants'  property,  reading  the 
writ  to  each,  and  then  causing  the  return  of 
tlie  officer  showing  these  facts  to  be  filed  in 
hla  office  on  the  return  day  mentioned  In  the 
writ.  The  Jurisdiction  of  a  Justice  of  the 
peace  Is  by  law  (Gen.  St.  §  4955)  made  co- 
extensive with  the  limits  of  the  county  in 
which  he  resides,  except  In  certain  cases;  one 
Iteing  that  he  may  Issue  writs  of  attachment, 
directed  to  the  proper  officer  of  any  coimty, 
for  the  purpose  of  causing  an  attachment  of 
property  therein.  A  justice  of  the  peace  is  an 
officer  of  limited  jurisdiction,  and  he  cannot 
asKome  power,  authority,  or  Jurisdiction  not 
conferred  by  statute.  It  is  entirely  clear,  from 
the  language  of  section  4955,  that  the  author- 
ity to  Issue  writs  of  attachment  directed  to 
an  officer  of  a  county  other  than  that  in 
which  the  Justice  resides  la  limited  to  the  ptir- 
pcse  of  ransing  an  attachment  of  property  in 
isuch  county.  In  words  the  statute  so  pre- 
scrllies,  and,  the  purpose  of  the  writ  being  ex- 
pressly stated,  the  Idea  or  claim  that  It  can 
be  used  for  the  purpose  of  obtaining  jurlsdle- 


tion  over  the  person  of  the  defendant  if  be  Is 
a  resident  of  the  county  to  whteh  the  writ  is 
issued,  la  wholly  excluded.  Should  we  con- 
strue the  language  as  contended  for  by  coun- 
sel for  appellants,  the  power  would  be  con- 
ferred upon  a  Justice  for  Houston  county,  io 
the  southeast  corner  of  the  state,  to  issue  a 
writ  of  attachment  ditected  to  the  proper  of- 
ficer of  the  county  of  Kittson,  la  the  north- 
west corner,  and  by  attachment  of  property 
and  the  reading  of  the  writ  to  a  resident  of 
and  In  the  latter  county,  compel  him  to  de- 
fend a  suit  in  a  Justice's  court  about  500  miles 
distant  from  his  place  of  residence^  The  lan- 
guage of  a  statute  would  have  to  be  very  clear 
and  unambiguous  bef<^e  we  would  give  It  a 
construction  which  would  permit  such  an  in- 
iquitous proceeding  as  the  one  Just  mention- 
ed. 

2.  On  the  rettn-n  day  of  the  writ  the  defend- 
ants made  a  special  appearance  before  the 
Justice,  and,  objecting  to  his  assuming  or  ex- 
»ci8ing  any  Jurisdiction  over  their  pa%ou.s 
by  reason  of  the  pretended  service  In  Wash- 
ington county,  moved  to  dismiss  the  action. 
This  motion  was  denied,  and  an  exception 
taken.  The  defendants  then  Interposed  a  gen- 
eral denial,  by  way  of  answer,  but  expressly 
reserved  all  of  their  rights  as  set  forth  in  their 
special  appearanee.  The  Justice  entered  Judg- 
ment in  plaintiffs'  favor,  and  on  appeal  to  the 
district  court  on  qaestions  of  law  alone,  this 
Judgment  was  reversed.  It  1b  argued  by 
counsel  for  appellants  (plaintiffs)  that  wben 
the  defendants  filed  their  answer  and  proceed- 
ed to  trial  in  justice's  cotnrt,  they  made  a  full 
and  unqualified  appearance,  submitted  to  the 
Jurisdiction  of  the  court,  and  barred  them- 
selves from  any  subsequent  denial  of  its  Ju- 
risdiction over  their  persons.  Much  lias  bei-u 
written  in  dealing  with  the  question  of  waiv- 
er of  an  objection  to  the  Jurisdiction  of  a  court 
over  the  person  of  a  defendant  and  it  can 
truthfully  be  said  that  It  Is  extremely  dif- 
tlciUt  to  reconcile  the  views  of  the  courts  as 
they  have  been  expressed  in  the  dcctsiaus. 
We  are  obliged  to  admit  that  In  some  of  tlie 
opinions  found  In  our  own  Reports,  the  facta 
have  not  been  made  as  prominent  nor  hare 
the  distinctions  in  the  nature  of  the  cases 
been  pointed  out,  as  they  should  have  been. 
In  some  Instances  the  language  used  may  hare 
been  too  general,  and  perhaps  this  foot  h»rt 
led  plalnfifTs'  counsel  to  cite  Rheiner  v.  l>'- 
pot  Co.,  31  Minn.  280,  17  N.  W.  623,  and  St. 
I.rf)ul9  Car  Co.  v.  StiUwater  St.  Rj.  Co.,  5:J 
Minn.  129,  54  N.  W.  1064.  as  fully  sustaining 
his  position;  while  defendants*  counsel  with 
equal  contldencc,  calls  attention  to  Stesrns 
County  V.  Smith,  Z'>  Minn.  134.  and  Higgfns  v. 
Beverldge,  35  Minn.  285.  28  N.  W.  506.  We 
shall  not  discuss  these  cases,  although  i\v 
think  they  can  be  harmonized;  for  la  th<> 
one  at  bar  -there  is  a  feature  which  we  regNrd 
as  controlling,  and  not  heretofore  consld»'re<l 
in  any  of  the  cases.  It  is  not  an  action  in 
which  the  Justice  could  acquire  Jurisdiction 
of  llio  person  by  the  Issuance  to  and  service 
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of  another  -writ  In  WashlnBton  connty,  iu 
case  tbe  motion  to  dismiss  had  l>een  granted; 
but.  to  the  contraiT,  ft  Is  an  action  In  which 
be  conid  not  obtain  Jurisdiction  orer  the  de- 
fendants, and  any  attempt  to  proceed  with 
Dew  process  would  have  been  a  flagrant  usur- 
pation of  Judicial  powem.  He  could  not  is- 
sue another  writ  in  proper  form,  and  cause  tlie 
ssime  to  be  duly  seized,  as  he  could  have  done 
If  the  motion  to  dismiss  had  been  tmsed  upon 
the  insutflciency  of  the  writ  In  some  material 
matter,  or  as  to  the  method  In  which  service 
bad  been  made.  But  be  was  absolutely  pow- 
pfless  to  again  proceed:  had  not,  and  could 
not  olrtain.  Jurisdiction  over  the  persons.  We 
thlnlt  there  is  a  clear  distinction  between  the 
effect  of  the  filing  of  an  answer  in  such  cases 
by  defendants  who  harr  theretofore  specially 
appeared,  have  oTjJected  to  any  attempt  on 
the  part  of  the  court  to  exercise  Jurisdiction 
over  them,  and  have  resisted  as  far  as  pos- 
sible, and  the  effect  of  such  flltag  when  the 
objection  to  the  Jurindictlon  Is  baaed  on  an 
objection  going  mnre  to  the  form  of  the  pro- 
cess, or  the  sufBciency  of  Its  service  within 
the  jurisdiction  of  the  Justice.  Whatever  may 
be  the  correct  rule  In  the  ordinary  action,  we 
are  of  the  opinion  that  in  one  like  that  at  bar, 
where  the  defendants  were  not  within  the 
Jmliidiction  o*  the  court  at  all,  where  the  serv- 
ice was  wholly  illegal,  and  by  reason  of  a 
<-lear  usurpation  of  power  the  defendants  liave 
been  compelled  to  take  some  steps  to  protect 
their  Interests,  have  specially  appeared,  and 
have  duly  presented  tiwlr  objections  to  any 
fnrther  proceedings,  they  do  not  waive  their 
rlRbts,  and  make  a  general  appearance,  by 
filing  an  answer  in  which  they  again  Insist 
that  the  court  has  no  Jurisdiction  over  tbeiu, 
and  then  taking  part  in  a  trial  of  the  merits. 
They  do  not  lose  their  right,  by  answering,  to 
ay  that  they  did  not  withdraw  or  waive  their 
protest  against  the  Jurisdlrtlon  of  the  court 
over  their  persons.    Jtidgment  atBrmed. 


SHKPAKD  V.  BLOflSOVI  et  al. 

<SDprpine  Court  of  Minnesotn.    Dec.  11,  1896.) 

FixTTKEa— What  Ake— Macbinekt. 

l.The  mortRHgor  constmcted  a  series  of 
baiMmgs.  and  placed  certain  Bnehinery  in  the 
»inie.  with  the  intent  and  purpose  of  making 
(if  ali  of  the  same  a  maDufactiiriiig  plniit,  nixl 
H'tfK]  the  same  as  Riich.  The  court  bcluw  foand 
tliiit.  as  between  him  and  the  morl^riigee.  all 
of  this  machinery  is  a  part  of  the  realty.  BcliK 
till'  mere  placing  ot  the  machinery  iu  position  in 
the  biiiidiiipa  with  intent  to  niakp  it  a  perma- 
nent part  of  the  meoufacturiiiK  plant  does  not 
uiuke  it  part  of  the  realty  unless  it  is  actually 
or  constructirely  attached  to  the  building  or 
l:ind. 

2.  He/rf,  fnrther.  the  mnchines  bolted  to  the 
flrpo™  or  posts  of  the  buildings  either  with  iwits 
or  "Isft  screws."  those  which  were  blocked  to 
the  floor,  that  which  was  held  by  a  countershaft, 
those  which  were  bmcotl  in  the  hnildini;,  and  the 
two  ponderous  machines  weiRhiuB.  re.^iKM'tiveiy, 
3i(>  and  4  tons,  resting  on  the  floors  by  their 
o«  n  weight,  were  Mitficiently  nttacheil  to  the 
liiiildinR  that  the  court  below  w;i8  justified  in 
6nding  that  they  are  a  part  of  the  realty. 


3.  But  hriil,  as  to  the  other  machines  which 
do  not  appear  to  tie  heavy  or  p<Miderous,  and 
which  were  iu  no  manner  attached  to  the  Ijuild- 
ing  except  by  the  belt-i  counecting  them  with 
the  pulleys  on  the  shafting  when  in  otieration, 
the  court  was  not  jn.«titied  in  finding  that  tiiese 
•re  a  part  of  tiie  realty. 

(SyllaUu*  by  the  Court.) 

Appeal  from  district  cow't,  ItnuHey  coimty; 
Hascal  R.  BriU,  Judge. 

Action  by  WUUom  N.  Shepard  against  Fntncls 
M.  Bioesoni  and  others.  There  was  a  finding 
(or  plaintlir,  and,  from  an  order  denying  a  new 
triaC  defendanta  Francla  iL  Blosaom  and  John 
M.  Carlaoo  appeal.  Kevcrsed  In  part,  with  di- 
rections. 

Stevens,  O'Brien,  Cole  &  Albrecht,  for  appel- 
lants. Williams,  Goodenow  &  Stanton,  for  re- 
spondent. 

CANTY,  J.  The  question  Involved  In  this 
appeal  is  whether  or  not,  as  tietween  the  mort- 
giigor  and  mortgagee,  certain  portions  of  the 
madiiuery  In  certain  btindings  are  flxt\m>s. 
The  coiut  below  fotmd  that  there  were  built  on 
certain  city  lots  in  St.  Paul,  "and  permanently 
attached  to  the  rvalty,  a  scries  of  buildings  con- 
nected and  used  together,  consisting  of  a  two- 
story  fmme  building,  rectangular  in  form,  about 
fifty  feet  in  width,  facing  south  on  Atwater 
street,  and  eighty  feet  in  length,  designate<I  as 
the  'main  building';  a  two-story  lirick  building, 
twpnty-t*'0  feet  wide  by  sixty  feet  long,  which 
stands  with  the  long  side  next  to  and  attached 
to  the  northerly  side  of  said  main  building.  At- 
tached to  the  northerly  side  of  said  tnick  Inilld- 
ing  is  a  large  drying  house  and  iumt)er  shed 
and  a  shavings  vault  Un  the  easterly  side  of 
said  buildings,  and  ranging  paraild  there'iMtb, 
are  a  warehouse,  a  glazhig  room,  storage  stied, 
and  a  molding  shed,  which  Inst  buildings  are 
coimected  with  said  main  building  by  an  office 
building.  Said  buildings  were  erected  by  said 
mortgagors,  and  designed  by  them  for  and  used 
in  carrying  on  the  business  lierelunfter  referred 
to."  The  court  further  found  that  all  of  said 
machinery  is  a  part  of  the  realty,  and  the  ap- 
prilants,  who  stand  In  the  shoes  of  the  mort- 
gagor, contend  that  certain  portions  of  it  are 
not.  It  Is  admitted  that  the  stationary  engine 
and  Ijoiler  which  furnish  the  motive  power,  the 
water  heater,  the  exhaust  fan,  tlie  air  heater, 
the  drying  apparatiw,  the  shavings  exhaast  fan, 
the  shaftings,  pulleys,  t)eitlng,  ears,  and  iron 
tracks  are  fixtures.  All  of  these  except  the 
cars  are  attached  to  the  realty  in  a  very  s\rt>- 
stantinl  manner.  The  findings  further  de- 
scilhe  -10  different  maciiines  atKl  app:iances  of 
various  kinds  (numbered  in  the  flndhigs  from  5 
to  44(.  aiK-b  as  emery  grinders,  sawing  ma- 
chines, molding  machines,  planers.  Jointere, 
mortising  machine.*,  turning  lathes,  and  polish- 
ing mat'blnes,  all  of  which,  except  15,  are  bolted 
to  the  floors  or  posts  of  the  building  either  with 
i  bolts  or  what  are  termal  "lag  screws."  These 
15  are  described  in  the  findings  as  follows:  "No. 
Ifi.  An  Austin  and  Kddy  ptdley-mortising  ma- 
chine, resting  upon  tlie  floor  by  Its  own  woignt, 
and  secured  in  place  by  biockhig  which  prevents 
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Its  inoTins.  It  is  only  aiJapted  and  used  for 
mortising  pulleys  lq}»  window  frames.  No.  17. 
A  Robbius  comblnation-siiw  machine,  being  a 
beavy  Iron  niacblne  resting  on  the  floor  by  Its 
own  weight.  Its  use  te  to  rip  and  cross-cut 
lunil)cr.  It  has  a  counter  shaft  which  prevents 
its  moving.  No.  18.  An  S.  A.  Woods  24-inch 
sliop  planer,  which  rests  upon  the  floor  by  Ita 
own  weight,  and  Is  blocked  In  the  rear.  Used 
for  planing  small  and  short  pieces  of  lumber. 

•  •  •  No.  20.  A  36-lnch  Gall  and  Bumlller 
band-saw  machine,  which  rests  on  the  floor  by 
Its  own  weight.  Used  for  curved  or  circular 
sawing.  •  •  •  No.  26.  A  Walker  panel 
raiser,  being  an  Iron  machine  resting  on  the 
floor  by  its  own  weight,  but  braced  in  front  and 
rear  to  prevent  Its  losing  Its  position.  Used 
for  raising  panels.  •  •  •  No.  30.  An  S. 
A.  Woods  wood-top  rip-saw  machine,  blocked 
to  the  floor.  Used  for  cutting  lumber  length- 
wise. No.  31.  A  Houston  No.  3  tenoning 
machine,  blocked  to  the  floor.  No.  32.  A  Row- 
ley and  Hermance  sash  jointer,  blocked  to  the 
floor  at  one  end.  It  is  adapted  for,  and  used 
only  In,  making  sash.  •  •  •  No.  34.  A 
Rowley  and  Hermance  door  clamp,  resting  on 
the  floor  by  its  ovra  weight.  Only  adapted  for 
and  used  In  making  doors.  •  •  •  No.  36. 
A  Phillips  wood-frame  sash  clamp,  resting  on 
the  floor  by  its  own  weight.  Only  adapted  for 
and  used  in  making  sash.  No.  37.  A  three- 
cylinder  jobiter,  set  down  Into  the  floor,  and 
blocked  on  one  side.  No.  38.  A  Rowley  and 
Hermance  relishing  machine,  resting  on  the 
floor  by  its  own  weight,  and  being,  braced  on 
one  side,  so  as  not  to  move  in  that  dIrectioiL 
Only  adapted  for  and  used  in  cutting  stiles  on 
doors.  No.  3».  A  48-hich  Berlin  poUshlng 
machine,  weighing  3^  tons,  and  resting  on  a 
low  platform  on  the  floor  by  its  own  weight.  In 
order  to  sustain  Its  weight,  two  0-Inch  posts  are 
placed  underneath,  reaching  from  the  floor  up- 
on wlilcb  it  rests  to  the  flrst  floor  of  the  building. 
It  is  used  for  polishing  flat  wood  surfaces. 
No.  40.  An  S.  A.  Woods  iron-top  saw  ma- 
chine, resting  on  the  floor  l>y  its  own  weight. 

•  •  •  No.  44.  In  the  second  story  of  said 
building  is  a  large  iron  veneer  press  machine, 
weighing  four  tons,  resting  on  the  floor  by  its 
own  weight,  used  for  fastening  veneers  on  doors 
and  other  woodwork.  It  was  made  to  order 
especially  for  this  plant."  The  court  further 
found:  "All  said  machinery,  *  •  •  includ- 
big  the  shafts,  puller's,  and  belting,  engine,  boil- 
er, tracks,  and  cars,  and  the  machines  hereinbe- 
fore descrllx^,  were  intended  to  be  and  were  at- 
tached to  the  freehold,  and  are  a  part  thereof, 
and  were  Intended  to  be  and  are  fixtures,  and 
the  same  are  included  in  said  mortgage." 

It  sufficiently  appears  tliat  the  buildings  were 
constructed  for  the  epedal  purpose  for  which 
they  were  used,  that  the  machinery  was  all 
placed  In  them  for  the  same  purpose,  and  that 
the  whole  forms  one  entire  plant  Then  ttie 
Intention  to  malce  the  machinery  a  permanent 
part  of  the  plant  sufficiently  appears.  But,  as 
held  in  Farmers'  Loan  &  Trust  Co.  v.  Mhme- 
apolis  Engine  &  Machine  Worlis,  35  Minn.  543. 


20  N.  W.  340,  placing  the  machinery  in  posi- 
tion in  the  building  with  the  intention  of  making 
It  a  permanent  part  of  the  plant  Is  not  sufficient 
to  make  such  machinery  a  part  of  the  realty,  un- 
less It  is  actually  or  coustructively  attached  to 
the  building  or  land.  The  question  here  in- 
volved Is  a  rule  of  property,  and  we  must  fol- 
low former  decisions.  In  Wolford  v.  Baxter, 
33  Minn.  12,  21  N.  W.  744,  it  is  said:  "The 
other  tests  named,  whUe  liaving  an  important 
bearing  upon  the  question  whether  there  has 
been  annexation,  and,  if  so,  its  effect,  do  not, 
however,  do  away  with  the  necessity  of  annexa- 
tion, either  actual  or  constructive,  to  constitute 
a  flxture."  "Intent  alone  wUl  not  convert  a 
chattel  into  a  flxture."  This  case  Is  approved 
In  the  later  case  flrst  above  cited,  which  is 
much  in  point.  The  machines  described  hi  find- 
higs  Nos.  20,  34,  30,  and  40,  aforesaid,  do  not 
appear  to  have  been  in  any  manner  attached  to 
the  realty  except  when  in  operation  and  the 
belts  were  upon  the  pulleys.  We  cannot  hold 
this  to  be  a  sufficient  annexation  to  make  fix- 
tures of  these  machines.  The  mactilnes  describ- 
ed in  Findings  Nos.  30  and  44  are  very  heavy, 
weighing  31^  and  4  tons,  respectively.  One  is 
sustained  by  posts  put  under  the  floor  especial- 
ly to  sustain  it,  and  the  other  was  made  to  order 
especially  for  the  plant.  We  are  of  the  opinion 
tliat  the  finding  that  these  machines  are  a  part 
of  the  realty  should  be  sustained.  As  said  in 
Wolford  V.  Baxter,  supra,  "Ponderous  articles, 
although  only  annexed  to  the  land  by  the  force 
of  gravitation,  if  placed  there  with  manifest  In- 
tent that  they  shall  permanently  remain,  may 
be  fixtures."  The  machines  described  In  the 
other  findings  attove  quoted  were  all  blocked  to 
the  floor,  or  held  by  a  countershaft,  or  braced  In 
front  and  In  rear,  or  braced  on  one  side.  These 
terms  all  indicate  some  sort  of  physical  annexa- 
tion, and.  In  our  opinion,  the  finding  that  these 
maclilnes  are  a  part  of  the  realty  should  tie  sus- 
tained. The  order  of  the  court  betow  denying 
a  new  trial  Is  reversed  so  far  as  to  set  aside  the 
last  finding  of  fact  above  quoted,  and  the  con- 
clusions of  law,  so  far  as  such  flnding  and  con- 
clusions affect  the  machines  described  In  said 
findings  Nos.  20,  34,  36,  and  40,  aforesaid,  and 
as  to  these  machines  Judgment  will  tie  ordered 
for  defendants.  In  all  other  respects  the  orda 
appealed  from  is  affirmed,  and  the  case  Is  re- 
manded for  further  proceedings  not  inconsistent 
with  tilts  opinion. 


ROWELL  V.  ZIBR. 
(Supreme  Conrt  of  Minnesota.    Dec.  11,  1896.) 

APPEAL    FROM    JUSTIOB  —  APFIRM ANOB     OF    JCDO- 
MBNT. 

Where  the  defendant  appealed  to  the  dis- 
trict court  from  a  judgment  against  him  in  the 
justice's  court,  but  no  return  was  ever  filed 
m  the  district  court,  and  the  appeal  was  dU- 
missed,  held,  under  the  provlsiona  of  section  117. 
c.  65,  Gen.  St.  1878  (section  5071,  Gen.  St.  18»4). 
as  amended  by  chapter  24,  Laws  1895,  the  dis- 
trict court  had,  in  the  absence  of  a  return,  no 
authority,  on  such  dismissal,  to  enter  against 
defendant  a  judgment  of  affirmance,  in  which  is 
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included  the  supposed  amount  of  the  judgment 
in  the  justice's  court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  James  H.  Rowell,  substituted  In 
phice  of  C.  C.  Lyford,  against  E.  B.  Zler,  In 
the  Justice  court.  From  a  Judgiuent  for 
plaintiff,   defendant  appeals.    Reversed. 

Henry  D.  Stoclver,  Jr.,  for  appellant.  A. 
P.  Sweetser,  for  respondent. 

CANTY,  J.  Plaintiff  commenced  an  ac- 
tion against  defendant  before  one  Gray,  a 
Justice  of  the  peace.  The  parties  appeared 
and  filed  their  pleadings,  and  the  case  was 
continued.  On  the  day  to  which  it  was 
continued,  tbe  (>artle8  again  appeared,  a 
change  of  venue  was  taken  by  the  defend- 
ant, and  tbe  case  transferred  to  Justice 
Stiles,  in  the  adjoining  district  of  tbe  city. 
This  much  Is  shown  by  the  papers  on  file 
in  the  district  court,  appearing  to  be  the 
papers  transferred  by  Justice  Gray  to  Jus- 
tice Stiles,  containing  a  certificate  made  and 
signed  by  Justice  Gray  only.  It  appears  by 
affidavits  of  the  parties  that  the  case  was 
tried  before  Justice  Stiles;  that  be  entered 
Judgment  in  favor  of  plaintiff,  and  defend- 
ant appealed  to  the  district  court.  The  case 
was  placed  on  tbe  calendar  of  the  district 
court,  and  came  on  for  trial.  Both  parties 
appeared,  when  it  was  discovered  that  no  re- 
turn was  on  file.  Thereupon,  on  plaintiff's 
motion,  the  court  dismissed  the  appeal. 
Subsequently  plaintiff  taxed  costs,  inserting 
in  his  bill  of  costs  $20.45  as  the  amount  of 
tbe  Judgment  in  the  Justice's  court,  and 
$1.80  interest  thereon.  Tbe  defendant  ob- 
jected to  such  taxation.  Tbe  objection  was 
overruled,  and  he  appealed  to  the  Judge, 
who  affirmed  such  taxation.  Judgment  was 
therenpon  entered  against  defendant,  and 
he  appeals  to  this  court. 

Tbe  Judgment  appealed  from  must  be  re- 
versed. In  tbe  absence  of  a  return  from 
the  Justice's  court,  the  district  court  had  no 
authority  to  include  In  its  Judgment  of  dis- 
missal the  supposed  amount  of  the  judgment 
in  tbe  Justice's  court.  Section  117,  c.  65, 
Gen.  St.  1878  (secUon  5071,  Gen.  St.  1894), 
as  amended  by  chapter  24,  Laws  1885,  pro- 
vides: "And  in  all  cases  where  an  appeal 
has  been  allowed  by  a  Justice  of  the  peace 
In  any  case,  and  return  thereof  made  to  the 
district  court,  and  said  appeal  shall  be  for 
any  cause  dismissed,  the  said  district  court 
shall  nevertheless  enter  its  judgment  in  said 
action  affirming  the  Judgment  of  the  court 
below,  and  the  costs  of  both  courts  may  be 
taxed  before  the  clerk  of  said  district  court 
and  entered  In  said  judgment,  and  the  re- 
spondent have  execution  therefor  against 
the  appellant  and  bis  sureties  upon  the  ap- 
peal bond,  as  in  other  caaes."  Neither  does 
section  5072  contemplate  a  Judgment  of  af- 
firmance on  motion  of  respondent  without 


a  return  on  file.  As  throwing  light  on  the 
matter,  see  section  5070,  which  provides  that 
on  the  filing  of  the  return  the  district  court 
shall  become  possessed  of  the  action.  Be- 
sides, section  5071,  as  so  amended,  is  the 
last  expression  of  tbe  legislature,  and  only 
authorizes  a  Judgment  of  affirmance  on  dis- 
missal of  the  appeal  when  a  return  has  been 
filed  in  the  district  court,  which  was  not 
done  in  this  case.  It  is  true  that  in  this  case 
no  Judgment  was  entered  in  the  district 
court  against  the  sureties,  but  the  statute 
applies  to  the  appellant  as  well  as  his  sure- 
ties. This  case  was  set  down  for  oral  argu- 
ment in  violation  of  Rule  15.  No  statutory 
costs  will  be  taxed.   Judgment  reversed. 


HARGREAVES  ▼.  REESE  et  al. 

(Supreme  Court  of  Minnesota.    Dec.  11,  1896.) 

CUATTEL  Mortgage — Execution'— Seooxdart 

Evidence. 

1.  HM,  that  tbe  evidence  justifies  the  special 
verdict  of  the  jury,  finding  that  the  chattel 
mortgage  in  (|uestion,  incomplete  on  its  face, 
was  never  delivered  to  the  mortgagee  as  an  ex- 
ecuted instrument;  that  this  conclusively  dis- 
poses of  tbe  case,  and  renders  It  immaterial 
whether  the  general  verdict  is  sustained  by  the 
evidence  on  the  other  issues. 

2.  Held,  the  court  below  did  not  err  in  ad- 
mitting secondary  evidence  of  the  contents  of  a 
certain  writing. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Houston  county; 
Jolm  Whytoclt,  Judge. 

Action  by  Levi  Hargreaves  against  Charles 
D.  Reese,  the  First  National  Bank  of  Coneaut- 
ville.  Pa., and  others.  Verdict  for  plaintiff,  and, 
from  an  order  denying  a  new  trial,  defendants 
appeal.     Affirmed. 

Bleekman,  Bloomingdale  &  Bergh  and  E.  H. 
Smalley,  for  appellants.  Gray  &  Tliompson, 
C.  S.  Trask,  and  W.  G.  Drowley,  for  respond- 
ent 

CANTY,  J.  The  plaintiff  purchased  a  stal- 
lion of  one  Toms,  and,  in  payment  for  the 
same,  delivered  to  Toms  two  other  stallions, 
and  agreed  to  pay  Toms  $1,100  besides,  for 
which  he  executed  and  delivered  three  promis- 
sory notes,  payable  to  tbe  order  of  Toms.  He 
also  signed  a  chattel  mortgage,  by  the  terms  of 
which  he  mortgaged  to  Toms  the  stallion  bo 
purchased  by  him  from  the  latter,  and  several 
other  horses  and  some  other  personal  property, 
to  secure  the  payment  of  these  notes.  But  he 
never  acknowledged  this  mortgage,  and  claims 
that  be  never  delivered  it  to  Toms  as  an  exe- 
cuted instrument,  and  that,  before  tbe  trade 
was  consummated,  he  and  Toms  agreed  to  sub- 
stitute for  the  ctiattel  mortgage  a  mortgage  on 
certain  real  estate,  which  latter  mortgage  plain- 
tiff accordingly  executed  and  delivered  to  Toms, 
who  at  the  same  time  agreed  to  destroy  the  un- 
completed chattel  mortgage,  which  was  then 
In  his  custody.  Toms  indorsed  and  transferred 
the  notes  before  maturity,  and  the  same  were 
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by  thf  Indorsees  again  transferred  before  ma- 
turity to  the  defendant  baulc.  After  the  nm- 
turl^  of  tbe  notes,  the  bnnb.  elniming  under 
the  chattel  mortgage,  whkii  bad  been  delivered 
to  It  witb  tbe  notes,  took  possession  of  tbe  per- 
sonal property  tberein  described.  Thereupon 
plaintiff  brought  replevin  against  tiae  bonk  and 
Its  agent  for  the  pcsseasion  of  tbe  profjerty  so 
taken.  On  the  trial  pbiintltf  bad  a  verdict, 
and,  from  an  order  denj-lng  a  new  trial,  de- 
fendants appeal. 

Defendants  offered  ertdeoce  tending  to  prove 
that  plaintiiX  agreed  to,  and  did,  execute  and 
deliver  both  the  real-estate  mortgage  and  the 
chattel  mortgage.  Plaintiff  offered  evidence 
tending  to  prove  Ills  sold  clabx  that  be  gave 
tbe  real-estate  mortgage  In  lieu  of  the  chattel 
mortgage,  and  that  Toms  agreed  to  destroy  the 
latter,  which  bad  been  left  with  him,  after  it 
was  signed,  until  the  trade  was  to  be  csmplet- 
ed,  but  platutifl  had  never  been  acknowledged. 

The  jury,  by  a  special  veixlict,  found  that 
plaintiff  never  did  deliver  the  chattel  mortgage 
to  Toms.  This  special  llBding  is  supported  by 
evidence,  and,  it  seems  to  ns,  conclusively  dis- 
poses of  this  case. 

If  this  finding  is  sostalned,  there  is  no  chattel 
mortgage,  and  plaintiff  is  entitled  to  the  prop- 
erty in  questitm.  There  is  nothhig  in  appel- 
lants' position  that  plaintiff,  havtog  permitted 
this  chattel  mortgage  to  remain  in  the  hands  of 
Toms,  and  thereby  enabled  the  latter  to  petan 
It  off  on  Innocent  puicbasers,  la  estopped  tram 
denying  its  execution  and  delivery.  Kven  If, 
as  appellants  clami,  tbe  notes  and  mortgages 
were  executed  In  Wiscouain,  are  Wisconsin 
contracts,  and,  imder  the  laws  of  that  state, 
a  chattel  mortgage  partakes  of  the  nature  of 
the  negotiable  notes  wbicb  It  secures,  still  there 
was  sufficient  to  give  such  an  intended  pur* 
chaser  notice.  Tbe  chattel  mortgage  disclosed 
on  Its  face  that  the  property  described  In  it 
was  situated  in  this  state,  where  tbe  mort- 
gagor resid(jd.  Such  a  mortgage  is  void  as  to 
creditors  and  innocent  purchasers,  unless  filed 
of  record  In  the  proper  place  in  this  state,  and 
this  could  not  be  done,  became  the  instrument 
was  not  acknowledged.  Tbe  taking  of  srncb  a 
defective  instrument  wouM  hardly  be  regarded 
anywhere  as  tbe  taking  of  negotiable  paper  In- 
nocently, and  in  good  faith,  in  tbe  ordinary 
conrse  of  business. 

But  tbe  Jury  also  ft>und,  by  a  special  verdict, 
that  the  notes  were  made  and  delivered  in 
Mhmesota.  The  evidence  justified  this  flnd- 
hig,  and  warranted  a  further  finding  tbat  tbe 
parties  Uitended  to  be  governed  by  the  laws 
of  this  state  in  the  execution  and  performance 
of  the  contract.  If  such  farther  finding  was 
necessary,  It  might,  for  the  purpose  of  sos- 
tafnlng  the  general  verdict,  be  regarded  as  In- 
clnded  In  It  Btit,  as  before  stated,  the  case 
Is  conclusively  disposed  of  on  other  issues. 

There  was  also  much  evidence  Introduced  on 
the  trial  to  prove,  on  tbe  one  side,  and  disprove, 
on  the  other,  that  pl.ttntiff  had  himself  com- 
piled with  the  conditions  of  a  certain  war- 
ranty In  tbe  sale  of  the  horse,  so  as  to  enable 


him  to  take  advantage  of  a  breadi  of  the  war- 
ranty, for  the  purpose  of  defeating  any  claim 
against  him  for  the  amount  dahiied  to  be  due 
on  the  notes  and  alleged  chattel  mortgage.  It 
Is  urged  by  appt-Uanta  that  the  evidence  was 
not  BufficJent  to  prove  tint  plaintiff  had  so 
complied  with  said  O0Bditioa&  It  is  not  neees- 
saiy  to  pass  on  this  point.  As  before  stated, 
the  plaintiff  bad  prevailed  oa  other  issoes,  by 
reason  of  which  he  is  entitled  to  judgment. 

The  court  did  not  err  In  overrtding  the  objec- 
tion to  the  reading  of  a  copy  of  a  letter  writ- 
ten by  plalntilTs  attorneys  to  Toms  concerning 
the  stallion.  Toms  testified.  In  substance,  that 
lie  hod  received  the  letter,  lost  It,  and  coaltl  not 
find  It,  and  that  the  copy  read  was  substantial- 
ly eorrert.  Again,  this  evidence  wa«  on  the 
ism»e  of  coBspWanee  with  the  conditions  of  the 
warranty,  and,  as  we  have  already  shown,  this 
Issue  has,  by  the  special  (hidings  of  the  jury  on 
other  issues,  become  immaterial. 

This  dfepoees  of  all  the  a«signm«nts  of  error 
ai^ed  by  appellants.     Order  afHmied. 


MINNEAPOLIS  TRUST  CO.   v.   MENAGE 

et  al. 
(S«prane  Conrt  of  Minnesota.     Dec.  16,  1806.) 
AppBAb*iu,a  Orbbh. 
No  appeal  lies  from  an  order  denying  e  mo- 
tion to  atrUce  out  and  dlsmisa  objections  tilcU  to 
the  allowance  of  the  account  of  a  trustee. 
(Syllabus  by  the  Court) 

Aj^ical  from  district  court,  Hennepin  catui- 
ty;   Robert  D.  RusseU,  Judge. 

Aftioa  by  the  Minneapolis  Trust  CompaBy. 
receive:  of  tbe  Northwestern  Otutranty  Loan 
Coinpnuy,  against  Leuia  F.  Menage  and  otb- 
ersi,  Vtom  an  order  refusing  to  strike  objec 
rione  to  the  accooxt  of  tbe  trustee  froin  tbe 
lUee,  idaintiff  appeals.    Dismissed. 

W.  E.  Dodge,  for  appellant.  F.  B.  Hart  and 
Rea,  Hnbacbek  &  Healy,  for  respondents. 

START,  C.  J.  The  Minneapolis  Tnist  Com- 
pany on  tbe  5th  day  of  December,  1894.  was, 
by  the  judgment  of  the  district  court  of  Hen- 
nepin county,  appointed  a  trustee  to  take, 
bold,  and  dispose  of,  trader  the  direction  of  the 
court,  certain  collateral  secuiittes,  and  dis- 
tribute the  proceeds  thereof  among  creditors. 
It  accepted  tbe  trust,  sold  and  disposed  of  a 
portion  of  the  property  under  the  direction  and 
i  approval  of  tbe  court,  and  received  and  dls- 
butsed  certain  moneys  In  the  execution  of  tbe 
;  tmst.  On  .Tanuary  10.  1896,  pursuant  to  an 
I  Older  of  tbe  eowrt,  the  Minneapolis  Trust 
Company,  as  such  trustee,  filed  Its  report  and 
accomit  of  receipts  and  dislwrsements.  On 
Janiiai"y  13,  1896,  an  order  was  issued  dirpct- 
ing  tlio  defendants  and  all  other  Interested  per- 
sons to  appear  before  the  court  on  Janimry 
25,  18«(),  and  show  cause  why  the  account, 
as  filed,  should  not  be  allowed.  Tliis  order 
was  duly  served,  and  the  defendant  the  I-a 
Salle  National  Bank,  on  the  return  day  there- 
of, filed  Its  objections  to  tbe  report  and  tbe 
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allowmnce  of  the  accoast  The  defendant,  bT 
iu  answer  to  the  order  to  show  cause,  ob- 
jected to  the  aUowance  of  MYeral  speclllc 
items  of  dlsburaements  in  the  aiccount,  and 
also  sought  to  surcharge  the  accoont  by  char- 
ging the  trustee  with  the  face  ralue  of  cer- 
tain bonds  It  had  sold  under  the  direction  and 
approval  of  thetcoort,  irhlch  approval  was 
obtained,  as  the  defendant  alleged,  bj  con- 
cealing material  tacts  and  ImpoalDg  on  the 
court  Thereupon  tbe  trustee  moved  the 
court  to  strike  the  objections  from  the  files  ot 
the  conrt,  and  to  dismlsB  the  same,  and  to  al- 
low the  account.  The  trustee  appeals  from  an 
order  denying  the  motion.  The  defendant 
here  nrges  that  the  order  is  not  appealaUe. 
The  tmstee  claioBS  that  the  order.  In  effect, 
vacated  the  former  order  of  the  court,  direct- 
ing and  confirming  a  sale  of  the  bonds.  Such 
is  not  its  effect.  It  simply  leaves  the  ques- 
tion of  surcharging  the  account  notwithstand- 
ing the  previous  order  of  the  court  to  be 
tried.  The  order  does  not  Involve  "tbe  mer- 
itx  of  the  action,"  as  that  term  has  been  con- 
strued by  the  repeated  decisions  of  this  court, 
nor  is  it  a  final  order  affecting  a  substantial 
right  in  a  special  proceeding.  It  does  not  put 
an  end  to  tbe  proceedings.  The  defendant 
was  called  into  court  to  show  cause  why  the 
accoimt  should  not  be  allowed,  and,  while  bis 
list  of  objections  is  not  strictly  an  answer,  yet 
for  all  practical  purposes  It  is  such.  The  or- 
iltT  appealed  from  was.  In  effect,  one  denying 
a  motion  to  strike  out  the  defendant's  answer, 
and  to  dlamlws  his  drienae.  Now,  no  appeal 
lies  from  an  order  refusing  to  strike  out  an 
answer  or  pleading,  because  it  is  not  decisive 
of  the  question  involved,  or  of  some  strictly 
IctEal  right  of  tbe  party  appealing.  An  order 
wliioh  leaves  the  point  involved  still  pending 
before  the  court,  and  undetermined,  does  not 
ioTolve  the  merits.  Bank  v.  CarglM,  39  Minn. 
477,  40  N.  W.  570;  Bxley  v.  BerryhlU,  36 
Minn.  117,  30  N.  W.  436.  On  the  same  prin- 
ciple, oo«an)eal  Ilea  from  an  order  denying  a 
motion  for  Judgment  on  the'  pleadings.  Mc- 
Mahon  v.  Uavidaon,  12  Minn.  366  (Oil.  232). 
The  order  made  In  this  case  left  the  question 
of  the  snfilclency  of  the  objections,  as  one  of 
law  or  fact,  or  both,  still  pending  before  the 
court  It  was  th«efore  not  appealable.  Ap- 
peal dlemlaaed. 


HIDEY  V.  SWAN. 

•Supreme  Conrt  of  Michigan.     Dec.  18,  1896.) 

Assumpsit— PvncHASE  Paics— Wacii  Lies. 

Where  a  vendor  of  land  agreea  to  accept 
from  the  vendee,  in  payment  therefor,  shares  of 
stock  owned  by  the  vendee,  at  the  price  paid  for 
it  by  him,  and  the  vendee,  by  reprcRentiug  the 
price  paid  to  be  greater  than  it  actoally  was,  in- 
Uoce*  the  vendor  to  accept  tbe  shares  at  stock  at 
that  vahiation,  the  vendor,  on  discovering  the 
fraud,  may  treat  the  difference  bet^veen  the  price 
arhuliy  paid  by  the  vendee  for  the  stool:  and 
that  at  which  he  accepted  it  from  him  ns  the  bal- 
ance due  on  the  porcbaae,  and  maintain  assump- 
»it  therefor. 

v.69N.w.no.4 — 15 


Error  to  circuit  court,  Isabella  county; 
Frank  D.  M.  Davis,  Judge. 

Assumpsit  by  John  T.  Hidey  against  Mar- 
sena  D.  Swan  for  the  balance  due  on  the  pur- 
chase price  of  land.  From  a  Judgment  for 
defend«nt,  plaintiff  brings  error.     Reversed. 

O.  F.  Sheldon,  for  appellant  Fancber  & 
Sangster  and  F.  H.  Dodds,  for  appellee. 

LONG,  C.  J.  In  June,  1894,  the  plaintiff 
coBveyed  to  the  defendant  lots  1  and  2,  block 
4,  Brown  *  Laton'a  addition  to  Mt  Pleasant, 
for  tbe  consideration  of  91,600.  The  plaintiff 
was  to  accept  as  part  pay  for  the  property 
oae-balf  of  580  shares  of  stock  of  tbe  Mt 
Pleasant  Manufacturing  Works,  being  the 
face  value,  of  $10  per  share,  at  the  price  per 
share  that  the  defendant  paid  for  It.  The 
defendant  then  and  there  represented  to  the 
plaintiff  that  he  paid  50  cents  on  the  dollar 
of  the  face  value  for  the  stock,  and  that  he 
would  let  the  plaintiff  have  it  for  Just  what 
It  cost  bim;  and  the.  plaintiff,  relying  upon 
such  representations,  accepted  one-half  of 
such  shares,  being  296,  as  payment  on  the 
property,  the  same  amonntlng  to  $1,475.  Sub- 
sequently plaintiff  learned  that  defendant  did 
not  pay  50  cents  on  the  dollar  of  the  face 
rtUue  for  the  stock;  that  he  paid  only  $250 
for  the  whole  580  shares,  or  $125  for  the  one- 
half  accepted  by  the  plaintiff.  This  action  is 
brought  to  recover  the  balance  due  the  plain- 
tiff for  the  land,  he  claiming  It  to  be  the 
difference  between  what  defendant  paid  for 
tbe  stock,  and  what  plaintiff  accepted  It  at 
by  reason  of  the  misinformation  given  him. 
tbe  difference  being  $1,350.  On  the  trial  in 
the  court  below,  It  was  conceded  that  the 
defendant  did  not  pay,  directly  or  Indirectly, 
any  greater  sum  than  $250  for  the  590  shares. 
The  action  Is  in  assumpsit,  and,  after  the 
close  of  the  proofs,  defendant's  counsel  mov- 
ed the  court  to  strike  out  the  evidence  in  the 
case,  for  the  reason  that  the  declaration  did 
not  set  forth  a  cause  of  action.  The  court 
then  asked  plaintifTs  counsel:  "What  Is  your 
measure  of  damages?  Counsel:  That  we 
paid  him  over  and  above  what  tbe  stock  cost 
him.  The  Court:  Regardless  of  the  fact  that 
the  stock  may  have  been  worth  more  than  he 
paid  for  It?  Counsel:  Yes,  your  honor;  that 
Is.  our  posltlOD."  The  court  thereupon  di- 
rected verdict  in  favor  of  the  defendant 
Plaintiff  brings  error. 

Counsel  for  plaintiff  relies  upon  the  case 
of  Barnard  v.  Colwell,  39  Mich.  215.  The 
present  case  is  on  all  fours  with  that.  There 
the  defendant  was  the  owner  of  certain  real 
estate,  which  be  agreed  to  sell  to  the  plain- 
tiff for  the  same  sum  of  moner  which  be 
had  paid  for  it,  which  he  claimed  and  pre- 
toided  waa  $4,0CO.  This  the  plaintiff  paid, 
when  be  thereafter  ascertained  that  defend- 
ant paid  only  $1,700  for  it  In  an  action  of 
tort  to  recover  this  difference,  in  the  circuit, 
the  cause  went  against  the  plaintiff.  On  ap- 
peal here,  the  Judgment  was  reversed,  and 
It  was  held  that  the  declaration  contained  a 
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sufficient  count  for  money  had  and  received. 
It  was  said  by  this  court,  "The  recital  of 
facts  shows  a  bargain  for  the  lands  at  a 
price  measured  by  the  cost,  and  an  overpay- 
ment brought  about  by  misinformation, 
whereby  an  action  arises  to  demand  and  re- 
ceive back  what  was  overpaid."  In  the  pres- 
ent case,  all  the  plaintiff  agreed  to  pay  for 
the  stock  was  what  It  had  cost  the  defendant. 
This  was  the  measure  of  price  at  which  he 
took  It,  and  any  amount  over  and  above  that 
price  he  could  recover  back,  as  this  balance 
of  the  money  was  paid  under  misinforma- 
tion. The  court  below  was  In  error  In  hold- 
ing otherwise.  The  Judgement  below  must  be 
reversed,  and  a  new  trial  ordered.  The  other 
Justices  concurred. 


HEAVENRICH  et  al.  t.  ALPENA  CIRCTUIT 
JUDGE. 

(Supreme  Court  of  Michigan.     Dec.  18,  1886.) 

Attornbt  and  Client— LiBN—EquiTABLB  Intbb- 

EST— JUDOHENT — ACTION — DigCONTINUAHCB 

TO  Attorket's  Injuut. 

Where  an  attorney  has  a  lien  for  fees  on  a 
judgment  against  an  officer,  and  brings  an  action 
on  the  debtor's  oificial  bond  in  the  name  of  the 
judgment  creditors,  plaintiffs  cannot  discontinue 
the  action,  to  the  injury  of  the  attorney,  withoul 
bis  consent. 

Application,  on  the  relation  of  Samuel  Heav- 
enrich  and  Simon  Heavenrlch,  for  a  writ  of 
mandamus  to  compel  the  Alpena  circuit  Judge 
to  vacate  an  order  striking  a  stipulation  from 
the  files.    Denied. 

Sloman,  Grosbeck  &  Robinson,  for  relators. 
I.  S.  Canfield,  for  respondent 


IIOOKKU.  J.  In  May,  isai.  rchitors,  and 
others  who  were  doing  business  under  the 
name  of  S.  Simon  &  Oo.,  were  Joint  mort- 
gagees In  a  mortgage  given  them  by  Kosit- 
check  &  Bros.,  of  Alpena.  In  June  of  the 
same  year,  the  sheriff  of  Alpena  county  at- 
tached the  mortgaged  property  In  an  action 
brought  by  other  creditors  against  the  Kosit- 
checks.  Simon,  &  Co.  and  the  relators  brought 
separate  actions  of  trover  against  the  sheriff, 
and  Simon  &  Co.  recovered  Judgment  for  $<i,- 
267,  and  relatois  for  $502.  The  Jury  In  the 
latter  case,  which  was  the  last  case  tried, 
found  the  value  of  the  stock  to  be  $3,772. 
Subsequently,  Simon  &  Co.  assigned  to  the 
relators  such  part  of  their  Judgment  as  would 
make  the  amount  due  each  concern  equal  to 
that  due  the  other,  and  each  brought  an  ac- 
tion In  the  Alpena  circuit  upon  the  sheriff's 
official  bond.  While  these  actions  were  pend- 
ing, the  defendants  in  such  actions  paid  to 
the  relators  and  to  Simon  &  Co.  the  amount 
of  such  Judgments,  interest,  and  costs,  Irss 
$425,  which  was  retained;  notice  having  been 
given  by  I.  S.  Canfield  that  he  claimed  an  at- 
torney's lien  for  such  amount  on  said  Judg- 
ments.    Thereupon  relators  and  Simon  &  C«. 


assigned  their  respective  Judgments  to  one 
Gomstock,  one  of  the  sheriff's  bondsmen,  be 
being  a  defendant  in  such  actions;  and  re- 
lators and  said  Simon  &  Co.,  through  Slo- 
man, Grosbeck  &  Robinson,  theb:  attorneys 
of  record,  stipulated  with  the  defendants'  at- 
torney for  the  discontinuance  of  said  actions, 
and  filed  such  stipulation.  Vo  order  of  dis- 
continuance waa  entered.  Oanfield  obtained 
an  order  striking  said  stipulation  from  the 
flies,  and  relators  ask  a  mandamus  to  vacate 
said  order. 

It  is  claimed  upon  behalf  of  the  relators  that 
Canfield  was  not  the  attorney  of  record,  but 
only  counsel  In  each  and  every  of  said  causes, 
and  that,'  as  such  counsel  merely,  he  had  no 
control  over  said  causes,  or  lien  upon  the 
Judgments.  The  circuit  Judge  returns  that 
Sloman,  Grosbeck  &  Robinson  appear  upon 
the  records  as  attorneys,  and  Canfield  and 
Frank  Emerlck  as  counsel;  that  the  evidence 
showed,  and  he  found  the  fact  to  be,  thit 
Canfield  commenced  said  actions,  and  at  all 
times  had  control  of  them,  and  was  recognized 
as  attorney  of  record  by  counsel  for  the  ad- 
verse parties;  that  the  names  of  Sloman, 
Grosbeck  &  Robinson  were  placed  upon  pro- 
cess and  pleading  by  said  Canfield  out  of 
courtesy;  and  that  they  did  not  appear  or 
take  part  in  any  of  the  proceedings.'  Relat- 
ors profess  to  be  able  and  willing  to  pay  to 
Canfield  a  reasonable  sum  for  bis  sMTices.  but 
deny  that  he  Is  entitled  to  the  sum  claimed 
by  him.  Upon  this  record,  It  appears  that 
the  court  has  found  that  the  relators'  attor- 
ney, Canfield,  had  a  lien  upon  the  Judgment 
rendered  against  the  sheriff.  This  gave  him 
an  equitable  Interest  in  such  Judgment.  An 
action  'nras  brought  In  the  name  of  the  plain- 
tiffs against  the  sureties  of  the  defendani, 
upon  his  official  bond,  Canfield  being  their  at- 
torney. Thereafter  plaintiff^  undertook  to 
settle  with  such  bondsmen,  and,  through  their 
Detroit  attorneys,  stipulated  to  dlscontimif 
such  proceeding,  without  the  consent*  of  Can- 
field,  or  in  any  ivay  providing  for  his  pay. 
Such  action  having  been  Instituted  with  plain- 
tiffs' approval,  we  think  the  case  is  governe  I 
by  Weeks  v.  Wayne  Circuit  Judges,  73  Mich. 
256,  41  N.  W.  269,  and  Carpenter  v.  Myers,  flO 
Mich.  210,  51  N.  W.  206,  and  could  not  be  dis- 
continued to  the  Injury  of  Canfield  with.mt 
his  consent.  The  writ  of  mandamus  Is  de- 
nied.    The  other  Jtistlces  concurred. 


HITCHCOCK  V.  MISNBR  et  al. 
(Supreme  Court  of  Michigan.     Dec  18,  1896.) 

HOMESTBAD  —  ABANDONMENT  —  EVIDENCB  OF   IN- 
TENTION. 

Complainant  vacated  his  homestead,  and 
took  np  lus  residence  with  liis  father,  temporariiy, 
and  for  the  specific  purpose  of  caring  for  the  te- 
ther, who  was  very  old;  complainant's  own  house 
being  too  small  to  accommodate  Iwth  families. 
Held,  that  such  change  of  reaidence  did  not  ueces- 
garily  constitute  an  abandonment  of  his  home- 
stead, 80  as  to  render  it  Uable  to  attachment 
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Appeal  from  circuit  court,  Muskegon  coun- 
ty, in  cliancery;  Fred  J.  Ruaseli,  Judge. 

Bill  by  Joseph  A.  Hitchcock  again£,t  Porter 
P.  Misner  and  others  to  set  aside  an  attach- 
ment levy.  There  was  decree  for  complain- 
ant, and  defendants  appeal.    Affirmed. 

Brown  &  Lorelace,  for  appellants.  Nelson 
De  Long,  for  appellee. 

MOORE,  J.  This  la  a  proceeding  to  set 
aside  an  attachment  levy  made  by  defendants 
upon  one-half  of  a  city  lot  in  Muskegon.  The 
record  shows  that  the  attachment  was  made 
October  5,  1896,  by  creditors  of  a  firm  of 
which  complainant  was  a  member.  Tills  half 
lot,  which  was  known  as  "No.  12  Muskegon 
Avenue,"  was  tmught  by  complainant,  who 
was  then  a  married  man,  in  1880.  It  was  oc- 
cupied by  himself  and  family  for  about  S^ 
years.  About  a  year  and  a  lialf  before  the 
levy,  complainant  and  his  family  moved  to 
No.  63  Muskegon  avenue,  into  a  house  then 
occupied  by  bis  father  and  his  family,  and 
continued  to  reside  there  until  after  the  levy 
upon  tbe  property  at  No.  12  Muskegon  avenue 
was  made.  At  tbe  time  complainant  moved 
to  No.  53  Muskegon  avenue,  his  father  deeded 
the  property  located  there  to  him.  There  was 
a  mortgage  upon  the  property  of  about  $800, 
and  some  back  taxes.  It  is  the  claim  of  com- 
plainant that  he  never  intended  to  abandon  his 
homestead  at  No.  12,  but  that  he  and  his  fam- 
ily always  regarded  It  as  his  homestead;  that 
he  moved  to  No.  53  to  enable  him  to  care  for 
his  father,  who  was  very  old,-^the  house  at 
Na  12  not  being  large  enough  to  accommo- 
date both  families.  It  is  also  his  claim  that 
when  No.  53  was  deeded  to  him,  his  father 
was  not  able  to  pay  the  mortgage  and  taxes, 
and  was  afraid  he  would  lose  the  property. 
He  also  claims  that  the  arrangement  between 
bis  father  and  himself  at  the  time  of  the  mak- 
hig  of  the  deed  was  that  the  complainant 
should  pay  the  mortgage  and  taxes,  and  that, 
when  be  could  sell  the  property  without  sac- 
rificing it,  he  was  to  do  so,  and,  after  reim- 
bursing himself,  was  to  pay  the  surplus  to 
his  father;  that  he  expected  to  make  the 
sale,  and  to  carry  out  his  agreement  It  was 
tlie  claim  of  the  defendants  that  wiien  com- 
plainant moved  to  No.  53  Muskegon  avenue, 
be  intended  to  abandon  tils  home  at  No.  12 
Muskegon  avenue,  and  that  bis  return  to  No. 
12  was  because  he  was  afraid  that  his  cred- 
itors would  levy  upon  U,  and  was  for  the 
purpose  of  defrauding  his  creditors,  and  that 
by  giving  mortgages  to  his  mother-in-law  up- 
on both  pieces  of  property  for  an  amount 
largely  in  excess  of  his  debt  to  her,  which 
mortgages  were  signed  by  complainant's  wife, 
be  has  shown  his  purpose  to  defraud  bis 
creditors,  and  that  these  acts  of  the  complain- 
ant and  his  wife  characterize  them  as  persons 
whose  testimony  ought  not  to  be  believed. 
Ttie  case  was  tried  in  open  court  and  tlie 
circuit  Judge  granted  a  decree  according  to 
the  prayer  of  the  bill.    Hie  complainant  bis 


wife,  and  Us  father  all  gave  testimony  tend- 
ing to  establish  the  truth  of  ccmiplalnant's 
claim.  The  defendants  controverted  this  tes- 
timony. 

In  Hoffman  v.  Buschman,  96  Mich.  539,  55 
N.  W.  458,  Justice  Hooker  held  that  "the  re- 
tention of  homestead  rights,  though  the  partif 
live  elsewhere  temporarily;  is  possible.  It  Is 
largely  a  matter  of  continuing  Intent,  and  is  a 
fact  to  be  proved  like  any  other  fact."  In 
Kaeding  v.  Joachlmsthal,  98  Mich.  78,  56  N. 
W.  1101,  it  was  held,  in  a  case  where  the  par- 
ties had  been  absent  from  the  homestead  six 
years,  that  where  there  was  a  continuing  in- 
tent to  return  to.  their  home  after  tbe  object 
of  their  temporary  absence  should  have  been 
attained,  such  intent  If  it  existed,  protected 
the  homestead.  These  cases  are  collated  in 
the  decision  Just  quoted.  See,  also,  the  case 
of  Myers  v.  Weaver,  101  Mich.  477,  59  N.  W. 
810.  The  circuit  Judge  had  the  wltneasss  be- 
fore him.  While  there  were  some  things  done 
by  the  complainant,  in  his  effort  to  keep  his 
creditors  from  reaching  bis  property,  that  are 
open  to  criticism,  we  are  not  inclined  to  say 
that  the  conclusion  of  the  circuit  Judge  that 
the  property  was  exempt  from  levy  Is  eiro- 
neous.  The  decree  Is  affirmed,  with  costs. 
The  other  Justices  concurred. 


STEVENS  T.  CITY  OF  MUSKEGON. 

(Supreme  Court  of  Michigan.     Dec.  9,  1896.) 

Statute  of  Frauds  —  Sufficiexct  op  Wbitinos 

— MUNICIPAI.    CORPOBATIOMS— GbASTS— RbV- 

ocATiox— Rbmbdt  op  Orantee. 

1.  PlalntifTs  written  petition  to  the  city  conncB 
for  a  right  of  way  and  privilege  to  lay  a  sewer  in 
certain  streets,  specifically  describing  the  termini 
of  the  sewer,  and  its  exact  locality  in  the  street* 
named,  was,  by  resolution,  referred  to  tlie  com- 
mittee on  sewerage,  with  power  to  act,  snch  reso- 
latiou  being  spread  on  the  records  of  the  council. 
Plaintiff  was  authorized  to  proceed  with  the  work 
on  giving  bond,  and  a  bona,  referring  to  the  pe- 
tition, was  thereupon  executed,  approved  by  the 
chairman  of  the  committee,  received  by  the  coun- 
cil, and  filed  in  the  proper  offipe.  H^d  suffi- 
cient to  satisfy  tbe  statute  of  frauds  relating  to 
transfers  of  interesta  in  land.  Hooker,  J.,  dis- 
senting. 

2.  Where  a  dty  council,  by  contract  in  writing, 
grants  to  an  individual  the  right  to  lay  a  sewer 
(for  which  there  is  great  need)  in  certain  streets, 
and  to  connect  the  same  with  the  premises  of 
such  adjoining  lot  owners  as  may  contract  with 
him  therefor,  the  work  to  be  done  under  the  su- 
pervision of  the  city,  but  at  the  expense  and  for 
the  profit  of  the  grantee,  the  latter  acquires  a 
vested  right,  which  cannot  be  revoked  by  the  city. 

3.  The  council  of  a  dty,  in  which  a  sewer  was 
needed  to  protect  the  public  health,  granted  to 
plaintiff,  in  writing,  the  right  to  lay  a  sewer  in 
certain  streets,  and  to  connect  the  same  with  the 

E remises  of  lot  owners  who  might  contract  with 
im  for  such  connections;  the  work  to  be  done 
under  the  supervision  of  tlie  city,  but  at  the  gran- 
tee's expense,  and  for  his  private  gain.  After 
the  sewer  was  constructed,  an  ordinance  was 
passed  prohibiting  persons  from  connecting  with 
any  private  sewer  laid  in  the  streets  without  first 
obtaming  permission  from  tbe  council,  and  plain- 
tiff was  arrested  for  subsequent  violation  of  the 
ordinance.  Held,  that  an  action  at  law  to  recover 
damages  would  not  lie,  the  ordinance  having  been 
passed  and  enforced  by  the  council,  in  the  exercise 
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of  its  gOTemmental  power,  bat  that  plaintiff's 
remedy  was  by  some  proceeding  to  restrain  in- 
terference with  his  vested  riglits. 

Error  to  circuit  court,  Muslcegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Washington  C.  Stevens  against  the 
city  of  Muskegon  to  recover  damages  for 
wrongful  Interference  with  rights  under  a 
municipal  grant  The  court  directed  a  ver- 
dict for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Wben  the  plaintiff  bad  rested  bis  case,  the 
court,  upon  motion,  directed  a  verdict  for  tbe 
defendant  Several  reasons  for  tbe  motion 
were  assigned,  but  upon  which  one  tbe  court 
directed  the  verdict  does  not  appear.  We  can 
therefore  only  determine  the  rigbts  of  tbe  par- 
ties from  the  case  as  made  by  the  plaintiff. 
On  August  12,  1884,  tbe  plaintiff  presented  a 
written  petition  to  tbe  mayor  and  common 
council  of  the  defendant  city,  asking  tbat  be 
be.  granted  a  permit,  the  right  of  way  and 
privilege  to  lay  a  12-lncb  sewer  In  some  of  tbe 
streets  and  alleys  of  the  city.  Tbe  petition 
specifically  described  tbe  termini  of  tbe  sewer, 
the  streets  in  which  it  was  to  be  placed,  and 
tbe  exact  locality  in  tbe  streets.  By  tbe  ac- 
tion of  the  council  tbe  petition  was  referred  to 
tbe  committee  with  power  to  act  A  bond 
was  given  September  11,  188i,  to  the  city, 
executed  to  tbe  defendant,  with  two  sureties, 
conditioned  tbat  be  "should  repluce  the  streets 
in  as  good  condition  as  they  then  were  after 
constructing  and  building  this  sewer,  and 
should  keep  the  city  from  all  damages,  costs, 
and  expenses  by  reason  of  all  damages  that 
may  result  to  any  Individual  dr  person  by  rea- 
son of  tbe  tearing  up  of  any  alleys  or  streets 
during  its  construction."  This  bond  was  ap- 
proved by  the  chairman  of  the  sewer  commit- 
tee, and  filed  in  the  proper  city  office.  Tbe 
«ewer  was  constructed  under  the  supervision 
«f  tbe  sewer  committee.  On  May  29,  188u, 
plaintiff  presented  another  written  petition  to 
the  council  praying  for  permission  to  extend 
bis  sewer,  describing  streets  and  localities  as 
specifically  as  before.  This  was  likewise  re- 
ferred to  the  same  committee,  with  power  to 
act,  a  bond  of  like  character  was  filed,  and  the 
sewer  constructed.  May  27,  1885,  the  com- 
mittee on  sewers  made  a  report  recommend- 
ing tbe  adoption  of  tbe  Waring  system  of  sew- 
erage. Subsequently  other  petitions  were  pre- 
sented to  the  common  council  by  resident  lot 
holders  asking  permission  to  lay  sewers  from 
their  property  to  connect  with  the  Stevens 
sewer.  These  petitions  included  one  from  tbe 
school  board  of  the  city  and  another  from  tbe 
board  of  supervisors  of  the  county.  These 
were  granted,  and  were  evidently  regarded  as 
a  part  of  the  plaintiff's  sewer.  It  was  evi- 
dently understood  that  he  was  to  construct 
them.  He  gave  bonds  of  like  character  with 
the  one  above  described,  and  constructed  tbe 
sewers  at  bis  own  expense.  In  this  work  he 
expended  about  $20,000.  It  appears  that  there 
was  great  need  of  a  sewer  to  protect  the 
tiealtb  of  the  city.    One  hundred  cesspools. 


which  bad  been  nearty  or  quite  full,  were 
drained  into  It  Its  outtet  was  in  lake  Michi- 
gan. Tbe  lot  owners  paid  plaintiff  for  tbe 
use  of  the  sewer.  One  Delano  had  made  con- 
nection with  this  sewer  under  an  agreement 
with  plaintiff,  and  for  some  reason  the  com- 
mon council  ordered  It  taken  up.  He  there- 
upon, February  3,  1890,  presented  a  petition 
to  the  council,  setting  forth  In  full  his  written 
contract  with  plaintiff',  and  praying  that  be 
be  granted  tbe  immediate  right  to  connect 
with  plaintifTs  sewer.  This  was  referred  to 
a  committee,  which  made  report  recommend- 
ing that  the  petition  be  granted  upon  condi- 
tion tbat  the  work  should  be  done  under  tbe 
city's  supervision,  which  report  was  adopted. 
After  plaintiff's  sewer  was  constructed.  It  was 
assessed  to  him  as  his  property,  tbe  tax  on 
which  one  year  was  $185.20.  Plaintiff  had 
complied  with  all  the  requirements  of  the  city 
In  constructing  this  sewer,  and  no  complaint 
appears  to  be  made  that  tbe  work  was  not 
properly  done.  In  fact,  it  was  done  under 
tbe  direction  of  tbe  mayor  or  of  the  commit- 
tee. May  23,  1890.  tbe  common  council  adop(> 
ed  an  ordinance  prohibiting  any  person  from 
laying,  causing  to  be  laid,  or  assisting  In  lay- 
ing any  sewer  In  any  public  street  or  alley  of 
tbe  city,  or  to  connect  any  premises  with  any 
private  sewer  laid  In  any  street  or  alley,  with- 
out first  obtaining  permission  from  the  com- 
mon council,  and  provided  a  penalty  by  fine 
and  Imprisonment  for  so  doing.  After  the 
passage  of  this  ordinance,  plaintiff  was  pro- 
ceeding to  make  connections  with  sewers  from 
adjoining  lots,  when  he  was  prevented  by  the 
city,  through  Its  police  force,  and  was  arrest- 
ed. This  suit  was  planted  upon  the  theory  of 
damage  to  the  plaintiff's  property  by  tbe  ac- 
tion of  the  council,  and  the  consequent  right  of 
recovery. 

P.  W.  Niskern,  for  appellant  William  EL 
Hoyt,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1.  If 
the  plaintiff  has  not  become  vested  with  any 
property  rights  which  courts  should  protect. 
It  must  be  in  consequence  of  some  Inflexlbte 
rule  of  law.  The  statute  of  frauds  is  tn- 
Toked  as  Imposing  such  a  rule.  If  tbe  plain- 
tiff's right  rested  in  parol.  It  might  be  held 
that  it  was  such  an  Interest  In  land  that  It 
could  not  be  acquired  by  estoppel  under  tbe 
decisions  of  this  court  Huyck  v.  Bailey,  100 
Mich.  223.  58  N.  W.  1002;  Wood  t.  Railroad 
Co.,  90  iUch.  334,  51  N.  W.  263,  and  authori- 
ties there  cited.  Courts  are  not  in  harmony 
upon  this  subject;  many  authorities  holding 
that  municipalities  are  estopped  to  deny 
rights  so  acquired.  We  are,  however,  of  the 
opinion  that  plalntllTs  right  does  not  rest  in 
parol.  The  petition  to  the  council  specific- 
ally described  and  defined  tbe  use  of,  and 
tbe  exact  location  of  the  sewer  in,  tbe  streets 
and  alleys  desired,  which  use  the  common 
council  had  tbe  undoubted  authority  to  grant 
Tbe  council  referred  It  to  the  sommittee  oa 
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Bewerane,  with  power  to  act.  Thta  appears 
upon  the  record  of  the  proceedings  of  the 
coancll.  The  committee  did  act,  but  there 
does  not  appear  any  recorded  evidence  of 
their  report  to  the  council.  That  they  author- 
ized the  construction  of  the  sewer  Is  not  dis- 
puted. Before  plaintlft  was  permitted  to  pro- 
ceed to  Its  construction,  he  was  requlre<l  to 
give  a  bond.  The  council  received  this  bond, 
approved  by  the  proper  officers,  and  It  be- 
came part  of  the  public  records  of  the  city. 
Every  subsequent  petition  was  Just  as  spe- 
cific, was  treated  In  the  same  manner,  and  a 
similar  bond  executed,  approved,  and  filed. 
The  city  needed  sewerage.  It  was  willing  to 
relieve  Itself  of  taxation  by  giving  to  the 
plaintiff  the  right  to  construct  a  system  of 
sewerage  at  his  own  expense,  but  under  the 
city's  supervision,  giving  the  right  to  the 
plaintiff  to  contract  with  lot  owners  to  con- 
struct sewers  from  their  own  premises  Into 
It.  Plaintiff's  written  proposition  to  the  city 
was  clear  and  explicit.  The  council  virtu- 
ally accepted  it  by  conferring  upon  Its  appro- 
priate committee  the  power  to  carry  It  into 
effect,  and  spreading  that  resolution  upon 
their  records.  It  Is,  however,  unnecessary 
to  hold  that  this  was  a  sufficient  acceptance 
of  the  proposition  to  satisfy  the  statute  of 
frauds.  The  bond  filed  referred  to  the  peti- 
tion, and  Its  acceptance  and  approval  made 
the  contract  complete.  In  referring  this  peti- 
tion to  Its  committee,  the  common  council 
was  not  acting  In  its  governmental  capacity, 
but  In  a  quasi  private  capacity,  as  herein- 
after determined.  It  Is  not  necessary  to 
grant  this  use  of  the  streets  by  an  ordinance. 
It  was  not  a  legislative  act  The  petition, 
the  resolution,  and  the  bond  constituted  a 
contract  In  writing  by  which  the  use  of  the 
streets  was  granted  to  the  plaintiff.  If  A. 
malies  a  written  proposition  to  B.  to  con- 
struct a  tile  drain  from  A.'s  land  across  B.'s, 
stating  Its  exact  location,  which  is  for  the 
mutual  benefit  of  both,  and  R  writes  A.  that 
he  has  authorized  C.  to  act  in  the  matter  for 
him.  and  C.  acts,  talies  a  bond  from  A.  to  B. 
to  construct  it  as  proposed,  delivers  it  to  B., 
and  A.  then  constructs  the  drain,  is  there 
not  written  evidence  to  satisfy  the  statute? 
In  this  proceeding  the  city  stands  In  no  bet- 
ter position  than  B.  would  In  the  proposed 
case.  The  same  rules  of  law  and  equity  ap- 
ply In  the  one  case  as  In  the  other.  It  Is  Im- 
possible to  read  the  record  In  this  case  with- 
out reaching  the  conclusion  that  reports  were 
made  by  the  sewer  committee  to  the  council 
authorizing  and  approving  this  sewer.  If 
this  record  contains  all  that  Is  found  In  re- 
gard to  this  matter  in  the  record  of  the  com- 
mon council  proceedings,  there  Is  negligence 
on  the  part  of  some  one  in  not  properly  keep- 
ing the  records,  or  on  the  part  of  the  council 
in  not  putting  its  proceedings  In  proper  shape 
for  recording.  In  such  cases  courts  will  not 
hunt  for  technicalities  to  defeat  rights  so 
clearly  grounded  In  equity  and  good  con- 
iclenci^  but  will  give  a  liberal  interpretation 


to  writings  found,  In  order  to  satisfy  the  stat- 
ute of  frauds. 

2.  The  use  of  the  streets  granted  to  the 
plaintiff  was  not  a  license,  revocable  at  the 
will  of  the  defendant  It  is  of  little  moment 
what  name  we  give  the  right  conveyed, 
whether  an  easement  or  an  irrevocable  li- 
cense. It  was  known  to  the  parties  that 
plaintiff  must  incur  great  expenses,  and  It 
would  be  absurd  to  hold  that  he  and  the 
city  entered  Into  this  arrangement  for  their 
mutual  benefit  with  the  understanding  that 
the  city  might  at  any  time  revoke  it,  and  Im- 
pose the  entire  loss  upon  the  plaintiff.  The 
city  has  undoubtedly  the  right  to  superintend 
Its  construction,  and  to  see  that  connections 
with  other  private  sewers  from  lot  owners 
are  properly  made,  and  to  regulate  Its  use 
so  as  not  to  be  injurious  to  its  citizens.  With 
these  restrictions,  the  plaintiff  obtained  a 
vested  right  to  the  use  of  his  property.  To 
hold  otherwise  would  be  a  reproach  upon  the 
law. 

3.  Has  the  plaintiff  pursued  his  proper  rem- 
edy? He  claims  that  the  action  of  the  coun- 
cil has  virtually  destroyed  the  value  of  his 
property.  It  is  essential  to  determine  Just 
what  the  council  has  done.  It  has  not  at- 
tempted to  destroy  the  sewer,  or  to  Intprferi» 
with  the  rig^  of  those  who  are  now  connect- 
ed with  H  to  use  it  By  Its  ordinance,  and  the 
arrest  of  the  plaintiff  for  Its  violation,  it  only 
attempted  to  interfere  with  his  right  to  make 
other  contracts  in  the  future,  and  to  connect 
other  private  sewers  with  his  own.  In  pass- 
ing the  ordinance  and  enforcing  It,  the  coun- 
cil was  In  the  exercise  of  a  governmental  pow- 
er, for  which  it  Is  not  liable  in  damages  re- 
sulting from  the  enforcement  of  the  ordinance 
by  the  city  officials.  The  authorities  recog- 
nize that  municipalities  act  in  two  capacities, 
the  one  governmental  and  the  other  quasi  pri- 
vate. When  acting  In  the  latter  capacity, 
they  are  subject  to  the  same  rules  tliat  govern 
private  corporatioi:s  or  individuals  in  their 
transactions  with  others.  In  the  latter  case 
the  doctrine  of  strict  construction  is  not  ap- 
plied, and  courts  do  not  look  for  express  au- 
thority for  the  exercise  of  the  power.  The 
power  is  Inherent  in  them  to  make  contracts 
for  lighting  streets  and  public  buildings,  to 
secure  water  for  fire  and  other  purp(ises,  and 
to  construct  sewers  In  order  to  protect  the 
health  of  the  Inhabitants.  It  may  be,  and 
often  Is,  difficult  to  determine  in  which  capic- 
ity  a  municipality  Is  acting  In  a  given  case, 
but  the  distinction  is  well  settled.  Chief  Ju<<- 
tice  Nelson,  In  Bailey  v.  Mayor,  8  Hill,  53», 
thus  states  it:  "The  distinction  is  quite  clear 
and  well  settled,  and  the  process  of  separa- 
tion practicable.  To  this  end  regard  should 
be  had,  not  so  much  to  the  nature  and  char- 
acter of  the  various  powers  conferred  as  to 
the  object  and  purpose  of  the  legislature  Id 
conferring  them.  If  granted  for  public  pur- 
poses exclusively,  they  belong  to  the  corpo- 
rate body  In  its  political  or  municipal  charac- 
ter.    But  if  -the  grant  was  for  purposes  of  prl- 
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vate  adTantage  and  emolument,  though  the 
public  may  derive  a  common  benefit  there- 
from, the  corporation  quoad  hoc  is  to  be  re- 
garded aa  a  private  company.  It  stands  on 
the  same  footing  as  would  any  Individual  or 
body  of  persons  upon  whom  the  like  special 
franchise  has  been  conferred."  See,  also,  1 
Dill.  Hun.  Corp.  {  443;  Tied.  Mun.  Ck>rp.  | 
324;  Hill  y.  City  of  Boston,  122  Mass.  344, 
339;  Beers  v.  Dalles  City  (Or.)  18  Pac.  836; 
Barron  v.  City  of  Detroit,  94  Mich.  601,  54  N, 
W.  273;  Burford  v.  City  of  Grand  Rapids,  53 
Mich.  98,  18  N.  W.  571;  Society  v.  Paplla,  31 
Pa.  St  189.  The  passage  of  the  ordinance 
and  Its  enforcement  did  not,  therefore,  give 
the  plaintiff  a  remedy  by  an  action  at  law 
to  recover  damages.  Culver  v.  City  of  Streat- 
or  (in.  Sup.)  22  N.  E.  810;  Trammell  v.  Town 
of  RussellviUe,  34  Ark.  106.  We  think  the 
only  appropriate  remedy  is  by  some  proceed- 
ing to  restrain  the  action  of  the  council  from 
interfering  with  the  plaintiff's  legal  rights. 
An  examination  of  the  authorities  will  show 
that  this  is  the  usual  remedy.  Mayor,  etc.,  of 
Baltimore  v.  Radecke,  49  Md.  217;  Dayton 
V.  Qulgley,  29  N.  J.  Eq.  77;  Spokane  St  Ry. 
Co.  v.  CHy  of  Spokane  Palls  (Wash.)  33  Pac. 
1072;  DUi.  Mun.  Corp.  §  420;  Tied.  Mun. 
Corp.  }  396.  It  should  be  undenitood  that 
this  opinion  la  based  entirely  upon  the  case 
made  by  the  plaintiff.  If  the  defendant  has 
any  legal  ground  to  defeat  the  right  of  the 
plaintiff  to  connect  other  sewers  with  hia 
own,  it  does  not  appear  upon  this  record. 
The  Judgment  Is  affirmed,  for  the  reason  that 
plaintiff  cannot  maintain  an  action  at  law.   . 

McGRATH,  C.  J.,  did  not  sit  LONG  and 
MONTGOMERY,  JJ.,  concurred  with  GRANT, 
J. 

HOOKER,  3.  (dissenting).  The  plaintiff,  at 
his  own  expense,  constructed  sewers  In  the 
city  of  Muskegon,  the  same  being  partly  upon 
private  ground,  which  he  owned,  or  over 
which  be  obtained  the  right  of  way,  and  In 
streets,  where  they  were  laid  by  consent  of 
the  common  council,  upon  petition  presented 
to  it  by  the  plaintiff  or  by  adjacent  landown- 
ers. The  records  of  the  council  do  not  show 
what  proceedings  were  liad  in  all  cases,  and 
it  may  not  be  too  much  to  say  that  no  ex- 
press authority  to  construct  any  portion  of  the 
sewers  appears.  It  Is  apparent,  however, 
that  private  cesspools  had  become  noxious, 
and  the  Inhabitants  were  desirous  of  relief 
through  sewers,  and  the  plaintiff  laid  a  12-inch 
sewer  from  the  lake  across  private  grounds, 
and  extended  it,  with  the  assent  of  the  coun- 
cil, for  a  short  distance  in  the  street,  and  he 
was  suffered  to  make  further  extensions,  from 
time  to  time,  as  petitions  were  filed  with  the 
council.  Among  otner  places  that  were  con- 
nected with  the  sewer  through  such  exten- 
sions, were  the  courthouse  and  the  public 
schools.  The  plaintiff  sold  rights  to  adjacent 
iandowners  to  connect  their  premises  with  the 
•ewer  at  the  price  of  $100  per  lot,  and,  when 


the  lower  end  of  the  sewer  became  Inadequate 
by  reason  of  Increased  patronage,  he  laid  a 
second  12-inch  sewer,  to  increase  its  capacity. 
In  all  he  laid  about  four  miles  of  sewer.  It 
Is  claimed  that  the  sewer  always  worked  sat- 
isfactorily, though  the  defendant  asserts  that, 
by  reason  of  the  fall  In  the  level  of  the  lake. 
Its  discharge  is  not  under  water,  and  that  it 
is  therefore  a  nuisance.  On  the  other  hand, 
there  is  evidence  tending  to  show  that  a  sewer 
whose  mouth  Is  below  the  surface  of  the 
water  would  become  dogged,  and  that  It  is 
proper  to  discharge  above  the  surface.  After 
a  period '  of  about  four  years  from  the  con- 
struction of  the  first  portion  of  the  sewer, 
and  In  February,  1888,  a  petition  for  leave  to 
build  a  sewer,  to  be  connected  with  plaintiff's 
sewer,  was  filed  by  one  Baker,  which  appears 
not  to  have  been  acted  upon  before  October  5. 
1888,  at  which  time  the  plaintiff  sent  a  com- 
munication to  the  council,  stating  that  he  had 
been  informed  that  Baker's  petition  was  to 
be  denied,  unless  a  waiver  should  be  filed  of 
all  rights  of  lot  owners  to  oppose  a  tax  on 
their  lots  for  the  purpose  of  constructing  a 
sewer  by  the  city  to  be  connected  with  lots 
at  a  future  time,  and  protesting  against  such 
action,  but  offering  to  pledge  his  sewer  for 
the  payment  of  such  tax.  On  February  3, 
1890,  one  Delano  filed  with  the  council  a  peti- 
tion setting  up  a  copy  of  a  contract  with  the 
plaintiff  to  connect  his  house  with  Ibe  sewer, 
and  asking  leave  to  make  connections.  This 
was  rfferred  to  the  sewer  committee^  wlilcb 
reported  in  favor  of  granting  the  petition  "un- 
der the  condition  that  the  woric  should  be 
done  under  the  city's  supervision,  and  that 
the  petitioner  waive  all  his  rights  to  the  city." 
This  report  was  adopted.  In  May,  1890,  an 
ordinance  was  passed  prohibiting  connection 
with  any  private  sewer  in  the  dty  without 
first  obtaining  permission  from  the  council. 
It  is  claimed  that  the  irfalntiff  was  refused 
permission  to  make  any  more  connections, 
and  that  when  he  attempted  to  do  so  he 
was  arrested  by  the  city  authorities,  and  pre- 
vented; that  he  had  previously  offered  to  ad- 
Just  the  matter  by  a  sale  of  his  sewer  to  the 
city,  and  a  committee  of  the  council  had  ex- 
amined the  same,  and  reported  to  the  coun- 
cil advising  such  purchase  for  the  sum  of 
$13,000,  which  report  was  acted  upon,  and  a 
resolution  passed  to  offer  the  plalntifl  that 
sum,  but  the  same  was  vetoed  by  the  mayor. 
At  the  close  of  plaintiff's  testimony  a  motion 
was  made  that  the  court  direct  a  verdict  for 
the  defendant  upon  the  following  grounds, 
viz.:  "First  because  the  plaintiff  has  shown 
no  valid  grant  from  the  city  to  Mr.  Stevens; 
second,  because  the  plaintiff  has  not  shown 
that  the  defendant  has  in  any  manner  Inter- 
fered with  the  operation  of  his  sewer  what- 
ever; thiid,  because  it  appears  that  the  grant 
of  the  rights  to  connect  with  this  sewer  were 
granted  to  private  individuals,  and  said  giants 
and  such  grants  as  have  been  given  to  private 
individuals  the  terms  cannot  be  extended  be- 
yond the  written  permit  oi-  the  written  grant 
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that  was  glTen;  next,  because  the  plaintiff 
has  shown  no  damiges  that  can  be  estimated 
or  computed,  or  «an  be  rendered  the  basis  of 
a  money  Judgment;  at  last,  because  the  testi- 
mony of  the  plaintiff  shows  no  cause  of  ac- 
ti<»i."  The  court  granted  the  motion,  but  It 
does  not  clearly  appear  what  view  he  took  of 
the  case,  unless  it  be  that,  as  the  plaiutiff  had 
not  shown  that  the  city  Interfered  with  or 
destroyed  any  portion  of  the  sewer,  he  liad 
not  proved  his  case.  The  declaration  Is  in 
two  counts,  both  of  which  claim  damages  by 
reason  of  plalntlfTs  being  prevented  from 
profiting  from  his  sewer,  through  selling  and 
making  connections,  by  the  wrongful  act  of 
the  defendant.  We  have  little  doubt  that  the 
plaintiff  was  permitted  and  encouraged  to 
constmct  these  sewers  In  the  expectation  that 
he  would  be  allowed  to  use'  them  in  much  the 
same  manner  that  a  gas  company  does  Its 
pipe,  and  that  It  was  the  intention  of  the  par- 
ties that  the  plaintiff  should  construct  the 
sewers  In  return  for  the  privilege  of  selling 
rights  therein  to  the  Inhabitants  for  a  suffi- 
cient period  to  make  his  venture  one  of  profit, 
rather  than  loss.  But  this  privilege  Involves, 
and  is  Inseparable  from,  the  use  of  the  land 
through  which  the  sewer  is  laid.  To  create 
a  valid  right  to  such  use  it  is  necessary  that 
the  plaintiff  have  an  interest  in  such  land, 
amounting  at  least  to  an  easement,  which 
most  rest  in  grant,  and  cannot  be  created  by 
parol.  Such  a  grant  IB  within  the  power  of 
the  cotmcll,  but,  like  a  legislative  grant,  it 
must  appear  by  Its  records,  and  cannot  be 
otherwise  made.  It  is  contended  by  counsel 
that  the  contract  Is  valid,  though  there  be  no 
giant,  and  that  the  piamtiff  may  recover  dam- 
ages for  the  breach  of  the  contract  arising  out 
of  the  revocation  of  Its  license.  The  difficulty 
with  this  is  that  the  contract  was  void,  inas- 
much as  it  involved  the  creation  or  transfer 
of  an  interest  in  land.  All  contracts  of  this 
kind,  whether  executed  by  the  payment  of  the 
consideration  or  executory,  are  within  the 
statute.  The  utmost  effect  of  a  parol  con- 
tract of  this  kind  is  a  license,  and,  as  a  rule, 
Ucensea,  whether  oral  or  written,  are  personal 
to  the  licensee,  not  subject  to  alienation,  and 
may  be  revoked  at  will,  when  and  so  far  as 
they  affect  title  to  land.  In  some  Jurisdic- 
tions a  rule  has  obtained  which  makes  such 
a  license  Irrevocable  where  the  licensee  lias 
made  an  expenditure  in  reliance  u^on  the  li- 
cense. This  is  upon  the  ground  of  estoppel. 
Gonnael  cite  cases  from  Illinois  and  Montana 
where  this  has  been  held  against  a  city  which 
had  permitted  railroads  to  be  constructed 
upon  its  streets.  In  Maxwell  v.  Bridge  Co., 
41  Mich.  467,  2  N.  W.  639,  Mr.  Justice  Oooley 
cites  such  cases  from  Pennsylvania,  Georgia, 
Indiana,  Illinois,  and  Oiilo,  but  does  not  com- 
mit the  court  to  that  doctrine.  Again,  in  Day 
V.  Walden,  46  Mich.  675,  10  N.  W.  26,  the 
same  judge  alludes  to  the  role,  but  again  the 
question  is  not  passed  upon.  'I  should  ex- 
pect to  find  this  rule  prevailing  in  those  states 
where  estoppels  in  iwis  are  permitted  to  ap- 


ply to  land,  but  It  seems  inconsistent  and  Ir- 
reconcilable with  the  rule  that  title  to  land 
cannot  pass  by  estoppel,— a  rule  wliich  is  set- 
tled In  Michigan.  Uayes  v.  Livingston,  34 
Mich.  381;  Kims  v.  Sherman,  43  Mich.  45, 
4  N.  W.  434;  White  v.  Hapeman,  43  Mich. 
207,  5  N.  W.  313;  Showers  v.  Robinsuu,  ii 
Mich.  502,  5  N.  W.  888;  MorriU  v.  Mackman, 
24  Mich.  283;  Bank  v.  McAUUter,  46  Mich. 
397,  9  N.  W.  446;  Shaw  v.  Chambers,  48 
Mich  355,  12  N.  W.  486;  De  MiU  v.  Moffat,  49 
Mich.  125,  13  N.  W.  387;  Penfold  v.  Warner, 
90  Mich.  179,  55  N.  W.  680;  Wood  v.  Railroad 
Co.,  90  Mich.  339,  51  N.  W.  263;  Huyck  v. 
Bailey,  100  Mich.  220,  58  N.  W.  1002;  Gugius 
V.  Van  Gorder,  10  Mich.  523.  I  am  there- 
fore constrained  to  hold  that  the  sewer  ap- 
pears to  have  been  constructed  under  an  ar- 
rangement that  made  its  use  inseparable  from 
an  easement.  People  v.  Gaslight  Oo.,  38 
Mich.  155;  Attorney  General  v.  Detroit  Sub- 
urban Ry.  Co.,  96  Mich.  68,  65  N.  W.  662. 
The  alleged  contract  was  not  such  as  con- 
veyed an  interest  In  the  land,  and  therefore  It 
amounted  to  no  more  than  a  license,  which 
the  council  had  the  legal  right  to  revoke. 
Equitable  remedies  cannot  be  considered 
upon  this  record.  1  think  ttiat  the  Judgment 
should  be  affirmed. 


HOFFMAN  V.  LODD. 
(Supreme  Court  of  Michigan.     Dee.  9,  1896.) 

TkIAL— lNSTKDCTI0!7S  — FREPONDKBAKOB  OF  Evi- 
DBNCE. 

In  trover  for  conTersion  of  timber,  to  which 
defendant  pleaded  limitations,  an  instmction  re- 
quiring piamtiff  to  prove  by  a  "clear"  preponder- 
ance of  the  evidence  that  he  bad  commenced  his 
action  within  the  period  of  Umitations,  in  which 
the  jQi7  are  also  told  that  plaintiff  must  prove 
his  right  to  recover  by  evidence  that  prepon- 
derates, 80  that  their  minds  are  not  left  antwl- 
anccd,  and  so  that  they  "know"  his  right  to  re- 
cover exists,  is  erroneous,  as  requiring  too  strict 
a  degree  of  proof. 

Error  to  circuit  court,  Iosco  county;  Wil- 
liam H.  Simpson,  Judge. 

Trover  by  John  M.  Hoffman  against  Henry 
N.  Loud  for  conversion  of  timber.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Phillips  &  Jenks,  for  appellant  M.  J.  Con- 
nine,  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  of 
trover,  for  the  conversion  of  timber  claimed 
to  have  been  taken  from  lands  owned  by  the 
plaintiff  and  delivered  to  the  defendant,  by 
whom  it  was  converted.  The  defense  was 
the  statute  of  limitations,  and  the  question 
Involved  was  whether  any  of  the  timber  tak- 
en from  the  lands  was  delivered  to  defendant 
within  six  years  prior  to  the  commencement 
of  the  suit,  and,  if  so,  how  much.  All  the 
questions  sought  to  be  raised  are  precluded 
by  the  special  finding  of  the  Jury,  unless 
there  was  error  in  the  instructions  bearing 
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upon  the  burden  of  proof.  The  plaintiff  ex- 
cepts to  a  portion  of  the  charge,  alleging  that 
It  placed  upon  him  a  greater  burden  than  the 
rules  of  evidence  require.  To  understand 
clearly  the  purport  of  the  charge,  It  Is  neces- 
Fary  to  quote  at  some  length.  The  court 
charged  as  follows:  "It  Is  a  legal  right  that 
the  defendant  in  this  case,  Mr.  Henry  N. 
Loud,  has  a  right  to  Insist,  that,  if  he  pays 
any  damages  In  this  case,  tiie  Jury  shall  find 
that  It  has  been  proven  to  you,  by  a  prepon- 
derance of  evidence,  that  the  suit  was 
brought  within  six  years  from  the  time  the 
cause  of  action  accrued;  jtist  as  essential 
that  It  should  be  proven  to  yon  by  a  prepon- 
derance of  all  the  eTidence  in  the  cose  as  it 
is  that  he  should  prove  the  value  of  the  tim- 
ber, or  anything  else.  Now,  gentlemen  of  the 
Jury,  whether  this  action  was  brought  witliin 
this  time  is  a  question  of  fact  There  has 
been  a  number  of  witnesses  on  the  stand 
that  have  sworn  that  that  timber  was  stand- 
ing on  such  a  date,  and  there  is  one  that 
swore  it  was  not  Some  have  sworn  It  was 
cut  and  hauled  on  such  &  date,  and  others 
have  sworn  it  was  not;  and  some  have  sworn 
there  was  so  much  standing,  and  so  much  on 
skids,  and  others  have  sworn  there  was  not 
There  seems  to  be  a  good  deal  of  dispute  on 
that  question.  It  is  a  disputed  question  of 
fact,  that  the  court  has  nothing  to  do  with; 
and  it  has  got  to  be  left  entirely  to  you,  and 
it  is  your  duty  to  agree  npoo  it.  Find,  if 
you  can,  what  Is  right;  and,  if  you  cannot 
find  at  all,  then,  of  course,  your  verdict  has 
got  to  be,  'No  cause  of  action,'  because  the 
man  that  brings  the  suit  must  satisfy  you. 
The  man  that  sues  in  a  court  of  law,  and 
asks  the  jury  to  render  a  verdict  for  him, 
must  satisfy  the  jury  that  they  are  able  to 
■ay  that  it  is  so.  As  I  have  stated  to  yon 
before,  we  are  not  here  to  guess  at  any^ 
thing.  We  have  nobody's  Interests  at  heart, 
nobody's  rights  that  we  sympathize  with. 
We  are  not  supposed  to  care  for  either  one  or 
the  other,  but  we  are  here  to  say  }ust  what 
is  right  between  the  parties,  and  Insist  that 
the  one  that  makes  the  claim  shall  prove  his 
claim;  and  consequently  It  is  your  duty  In 
this  case  to  insist  that  this  pLalntlfl  prove  by 
a  preponderance  of  evidence;  that  is,  evi- 
dence that,  after  you  have  heard  It  you  are 
satisfied  does  not  leave  your  minds  unbal- 
anced, so  that  you  don't  know.  I  sny,  It  is 
your  duty  to  be  satisfied,  by  proof  and  evi- 
dence that  satisfies  you,  that  the  conversion 
of  this  property  was  within  six  years  pre- 
vious to  the  8th  day  of  February,  1892.  If  be 
has  not  done  It,  if  there  Is  not  a  clear  pre- 
ponderance of  evidence  that  satisfies  you  to 
that  effect.  If  there  is  not  that  weight  of  evi- 
dence that  preponderates  in  favor  of  it  gen- 
tlemen of  the  Jury,  the  case  is  ended,  and 
It  is  your  duty  to  soy,  'No  cause  of  action.' 
*  *  *  This  is  not  a  case  of  equity,  or  a 
chanceiy  case.  It  is  a  law  case.  It  is  a 
plaintiff  suing  by  law.  He  says  he  is  enti- 
tled to  so  many  hundred  dollars  from  Henry 


N.  Load,  by  law.  He  is  entitled  to  It  he 
says.  He  don't  ask  your  sympathy,  but  he 
says  be  is  entitled  to  it  as  a  legal  question, 
upmi  the  evidence.  Now,  gentlemen  of  tli« 
Jncy,  the  defendant  says  that  if  he  Is  en- 
titled to  It  it  Is  his  duty,  by  law,  to  prove 
it;  that  he  must  produce  evidence  that  es- 
tablishes the  fact  that  be  is  entitled  to  it,  so 
that  It  preponderates,  so  that  you  iniow  it 
that  your  minds  are  not  left  balanced.  It  is 
his  duty  to  prove  it  and  the  defendant  has  a 
right  to  insist  that  he  does  it  And  the  de- 
fendant not  only  insists  that  he  most  prove 
that  there  was  timber  cut,  and  that  be  own- 
ed the  lands,  and  that  he  owned  the  timber, 
but  it  devolves  upon  him  to  prove  that  be 
has  not  rested  upon  his  rights,  bat  that  he 
has  brought  this  action  within  six  years  from 
tl»e  time  bis  cause  of  action  accru4Ml.  •  •  * 
I  have  given  you  now  what  I  believe  to  be 
the  law.  Now,  apply  U,  and  find  the  facts 
as  you  believe  It  Dont  guess  at  anything. 
It  is  your  d«ty  to  sit  there  and  demand  that 
the  plaintiff  establish  his  case,  so  that  you 
are  not  left  balanced,  so  that  you  have  to 
guess;  but  be  must  outwel^  the  evidence 
brought  against  him,  so  that  your  minds  are 
not  balanced,  so  that  you  are  satisfied  that 
what  be  claims  is  so,  before  you  have  the 
right  to  grant  It" 

In  dvU  cases,  a  preponderance  of  evldenoe 
is  all  that  is  required,  and  by  a  "preponder- 
ance of  evidence"  is  meant  such  evidence 
as,  when  w^gfaed  with  that  opposed  to  H, 
has  more  coovinciog  force,  and  from  whl<A  It 
results  that  the  greater  probability  is  in  fla- 
vor of  the  party  upon  whom  the  burden  rests. 
Proof  to  a  demonstration  is  not  required,  and 
it  is  usually  unfortunate  to  employ  qualify- 
ing words  when  defining  the  necessity  for  a 
prepoBderanee  of  crldenee,  when  it  is  posai- 
Ue  that  the  terms  employed  may  lead  tbe 
Jury  to  draw  the  inference  that  something 
more  than  a  mere  preponderance  is  required. 
See  Watkins  v.  Wallace,  19  Mich.  77;  Ferrii 
T.  McQaeen,  9i  Mich.  867,  54  N.  W.  1«4; 
Onmberg  v.  Trensch,  108  MIc*.  543.  61  N.  W. 
872.  There  Is  respectable  authority  for  hold- 
ing that  tbe  use  of  the  term  "clear  prepos- 
flerance"  is  in  Itself  sutBclent  to  mislead  tfae 
Jury,  and  that  it  is  error  to  employ  such  term 
in  an  instruction.  McDeed  ▼.  McDeed,  67 
III.  546;  Bitter  v.  Saathoff,  98  111.  266;  Mitch- 
ell y.  Hindman,  150  III.  588,  37  N.  E.  916; 
Marx  T.  Kilpatrick,  25  Neb.  118,  41  N.  W. 
111.  Whether  we  would  be  prepared  to 
adopt  this  view  of  all  cases,  without  regard 
to  other  portions  of  the  charge,  it  is  not  now 
important  to  determine.  But  we  think  this 
instruction,  taken  as  a  whole,  was  calculat- 
ed to  Impress  the  jury  with  a  view  that  some- 
thing more  than  a  preponderance  was  requi- 
site before  they  were  authorised  to  find  for 
the  plaintiff.  In  addition  to  the  expreesioi 
"clear  preponderance,"  the  Jury  were  repeat- 
edly told  that  they  had  no  right  to  guess, 
that  they  must  be  satisfied.  While  it  Is  strict- 
ly accurate  to  say  that  the  Jury  should  not  be 
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permitted  to  giicss.  It  Ir  tnie  that  they  haye 
a  right  to  weigli  probabilities,  and  to  decide 
in  favor  of  the  greater;  and  the  nee  of  thts 
expre«8ion  in  the  connection  in  which  it  was 
osed  was  calculated  to  convey  the  idea  tbat 
the  Jvry  must  be  able  to  feel  absolutely  cer- 
tain as  to  the  fact,  before  acting  npon  the 
testimony.  la  one  place  it  la  said  that  "he 
[plaintiff]  must  produce  evidence  that  estab- 
Ushee  the  fact  that  he  Is  entitled  to  It,  so 
that  It  preponderates,  ao  that  you  know  It, 
that  yonr  miada  are  not  left  unbalanced"; 
tbat  'It  is  his  dtity  to  prove  it,  and  the  de- 
fendant haa  a  right  to  insist  tbat  he  does  It." 
We  think,  take  the  charge  as  a  whole,  It  la 
open  to  the  crtttcism  made  by  plaintilTs 
connael,  and  the  judgement  sbonld  l>e  revers- 
ed and  a  new  trial  ordered.  The  other  jus- 
tice* eoncmred. 


KIRKLAND  v.  KIRK  LAND. 

(S^Moae  Coart  of  Michigan.     Dec.  18,  1880.) 

DlVOBCB — Weioht  of  Bvidbmoe— Ammoht. 

1.  The  presnmptiao  favoring  the  emiclusion  of 
the  trial  judge  on  a  question  of  fact  pievails 
where  the  evidence  is  nearly  balanced. 

2.  Where  defendant  owns  personalty  valued  at 
$6,000  and  realty  valued  at  $10,000,  an  award  ot 
alimony  in  the  amount  of  $2,600  out  of  the  per- 
sonalty, and  the  farther  sum  of  $2,000  condition- 
ed on  complainant's  releasing  her  right  of  dower, 
is  a  proper  and  reaaoaakie  allowance. 

Appeal  from  circuit  court,  Ingbam  county.  In 
chancery;   RoIIin  H.  Person,  Judge. 

Bill  by  Nina  R.  Klrkland  against  .Toshoa  K. 
Klrkland  for  a  divorce.  The  trial  court  found, 
among  other  things,  on  tbe  report  of  a  com- 
missioner, tbat,  though  the  lands  of  defendant 
had  been  conveyed  away  a  few  days  before 
the  bill  of  complaint  was  filed,  this  was  done 
to  defeat  complainant's  claim  of  alimony,  nnd 
that  they  were  worth  $10,000;  that  the  value 
of  tbe  personalty,  for  the  purpose  of  fixing 
alitnony,  should  be  placed  at  $6,000.  From  a 
decree  in  fovor  of  complainant,  defendant  ap- 
peals.    Affirmed. 

B.  D.  Lewis  and  Howard  Wieat  (W.  P.  At- 
kinson, of  counsel),  tor  appellant  Smith  & 
Lee,  for  appellee. 

MONTGOMBRT,  J.  This  Is  a  proceeding 
for  divorce.  Tbe  conqxlalnant  filed  her  bill 
of  complaint,  aHeging  that  respondent  neglect- 
ed and  refnaed  to  provide  suitable  food  for 
the  family,  ne^ected  to  provide  and  fnmisb 
snfficient  belp  in  tbe  house,  and  exacted  of 
comptainant  tlaat  sbe  perfiorm  more  labor 
tban  she,  in  taer  d^icate  state  of  health,  was 
able  to  perform;  tbat  for  yean  he  babitually 
used  lnfloI«tt  and  abusive  langnage  towards 
ootnplalnant;  that  he  was  babitually  profane, 
and  tbat  he  accused  her  of  stealing  from  him. 
"niese  charges  were  denied.  The  case  pro- 
ceeded to  bearing  npon  testimoay  taken  in 
open  court  Tbe  drcnlt  jndge  granted  the  re- 
lief prayed,  and  awarded  alimony  in  the 
amonnt  of  $2,500  out  of  the  personalty  of  de- 


fendant and  the  further  sum  of  $2,000,  coa- 
dltioned  upon  complainant's  releasing  ber 
right  of  dower  in  tbe  lands  of  defendant.  De- 
fendant appeala 

Tbe  case  Is  not  altogetiier  clear,  bnt,  in 
view  of  tbe  presumption  favoring  tbe  condn- 
aion  of  the  drcult  jndge  on  a  question  of 
fact  where  the  testimony  Is  so  nearly  bal- 
anced, and  wbere  be  has  bad  the  opportn- 
nlty  ot  noting  the  appearance  of  witnesses  on 
tbe  stand,  which  is  denied  ns  on  appeal,  we 
have,  after  some  hesitancy,  determined  tbat 
we  should  treat  the  complainant's  case  as 
made  out  by  tbe  proofs.  Upon  the  question 
of  alimony  we  feel  well  satisAed  tbat  the  cir- 
cuit Judge  did  not  exceed  a  proper  and  rea- 
sonable allowance  to  tbe  complainant,  under 
the  circumstances.  Tnere  was  awarded  to 
tbe  complatnant  the  custody  and  education 
of  tbe  dangfater,  and  it  was  conditioned  tbat 
tbe  defendant  should  not  be  liable  to  the  com- 
plainant for  any  support  sbe  may  furnish  to 
the  daughter.  The  decree  will  be  affirmed. 
Tbe  other  justices  concurred. 


SHURTB  V.  FLETCHER  et  al. 
(Supreme  Court  of  iflchigan.     Dec.  0,  1886.) 

S«TTI.BMBST  — VaUDJTT  —  ReI  JUDICATA— JOKIS- 
DICTION   OF  PrOBATB  CoDRT. 

1.  Complainant  alleged  that,  nnder  an  agree- 
ment between  himself  and  his  co-heirs,  land  which 
tiiey  owned  in  common  was  deeded  to  one  J., 
without  congiderntion,  such  deed  being  accom- 
panied by  a  writing  reciting  that  the  grantee 
sfaonid  purchase  at  guardian's  sale  the  interest  of 
the  two  minor  hens,  so  as  to  vest  bim  with  fall 
title,  tar  tbe  sole  pitfpose  of  deeding  to  the  heirs 
"such  shares  as  tney  might  agree  upon  and  dic- 
tate"; that  an  82-acre  tract,  purchased  by  com- 
plamant  from  decedent  daring  the  hitter's  life- 
time, bnt  never  formally  conveyed,  was  indnded 
in  the  deed  to  J.  for  the  purpose  of  perfecting 
complainant's  title;  that  the  contents  of  a  third 
paper,  thereafter  executed  and  sijfned  by  the  sev- 
eral heirs,  containing  descriptions  of  land  to  be 
conveyed  by  J.  to  the  heirs,  and  excluding  com- 
plainant, except  as  to  the  82-acre  tract,  were  nev- 
er made  known  to  complainant;  and  that  he  nev- 
er intended  to  convey  away  his  one-sixth  interest 
in  the  coounon  tract  which  interest  was  valued  at 
$5,000.  Defendants  contended  that  complain- 
ant was  Indebted  to  the  estate  on  notes  to  the 
amount  of  $10,600,  and  that  the  alleged  settle- 
ment was  made  in  view  of  that  fact.  The  evi- 
dence as  to  whether  complainant  nnderstood  the 
contents  of  the  last  paper  wns  contradictory,  bat 
it  appeared  that,  when  the  papers  were  executed, 
he  was  nearly  blind,  and  was  unable  to  read 
them;  that,  before  the  alleged  agreement  was 
made,  complainant  presented  to  the  other  heirs 
a  deed  conveyins  to  him  the  82-acre  tract  and 
asked  them  to  sign  it;  that  he  had  Insisted  that 
some  of  the  notni  were  outlawed,  and  that.  If  he 
was  charged  with  them,  lie  shonld  be  credited 
with  ininrovements  put  by  him  on  decedent's 
farm,  which  would  about  offset  the  notes;  and 
that,  before  J.  had  made  any  conveyances,  he 
was  Informed  by  comolainant  that  the  latter 
would  not  be  bound  thereby.  Ilrld,  that  com- 
plainant was  not  bound  by  the  allpjref]  settlement, 
and  was  entitled  to  his  share  of  the  common 
tcact  in  addition  to  tbe  82-acre  piece. 

2.  After  a  pretended  settlement  between  heirs, 
one  of  them  petitioned  the  probate  court  for  the 
nppointrnpnt  of  an  administrator,  and,  after  a 
hearing,  in  which  one  witness  was  sworn,  and  the 


234 


69  NORTHWESTERN  REPORTER. 


(Micb. 


papers  alleged  by  petitioner's  co-heirs  to  constitute 
the  settlement  were  offered  in  evidence,  the  judge 
denied  the  petition  for  want  of  jnrisdiction,  and 
because  the  estate  had  been  settled,  but  it  did  not 
appear  that  he  was  called  upon  to  construe  said 
papers.  Held,  that  the  judgment  was  not  a  bar 
to  a  suit  in  equity  by  petitioner  to  avoid  the  al- 
leged settlement. 

3.  Where,  on  petition  of  an  heir  for  the  ap- 
pointment of  an  administrator,  his  co-heirs  oppose 
the  appointment  on  the  ground  that  the  estate 
has  been  fully  settled  by  a  written  agreement 
between  the  heirs,  the  probate  court  has  no  pow- 
er to  decree  specific  performance  of  the  agree- 
ment in  case  it  is  valid,  or  to  cancel  the  same  if 
it  be  invalid. 

Appeal  from  circuit  court,  Cass  county,  in 
chancery;  Orvllle  W.  Coolldge,  ,Tudge. 

Bill  by  William  Shurte  ngainst  Sarepta 
Fletcher  and  others  to  cancel  certain  deeds, 
and  for  other  relief.  From  a  decree  for  com- 
plainant, defendants  appeal.    Affirmed. 

Harsen  D.  Smith,  for  appellants.  Spafford 
Tryon  and  Edward  Bacon,  for  appellee. 

MOORE,  J.  The  complainant  filed  a  bill  in 
chancery,  alleging:  That  his  father,  at  the 
time  of  bis  death,  held  the  legal  title  to  646 
acres  of  land,  worth  $30,000.  That  he  died 
March  2,  1886,  intestate,  leaving  a  widow, 
five  children,  and  several  grandchildren  by  a 
deceased  child.  That  the  widow,  Mary  Shurte, 
died  in  January,  1892,  intestate,  and  that  each 
of  the  children  «f  Isaac  Shurte  became  seised 
In  fee  of  one-sixth  of  said  real  estate.  That 
at  the  time  of  the  death  of  the  widow  of 
Isaac  Shurte,  there  were  two  grandchildren, 
Bertha  Van  Riper  and  Flora  Van  Riper,  who 
were  under  the  age  of  21  years.  That  all  of 
the  heirs  of  said  Isaac  Shurte,  except  two 
grandchildren,  were  more  than  21  years  of 
age,  and,  soon  after  the  death  of  said  Mary 
Shurte,  became  desirous  of  making  an  ami- 
cable arrangement  for  the  partition  of  said 
real  estate  among  the  heirs  at  law,  and  for 
that  purpose  there  were  negotiations  in  which 
various  plans  were  mentioned.  That  the  real 
estate  to  be  partitioned  was  not  of  uniform 
value,  and  that  the  conditions  were  such  that 
the  various  values  and  improvements  must  be 
considered  in  ascertaining  the  allotments  to  be 
made;  and  in  said  negotiations  it  was  deter- 
mined that  a  deed  should  be  made  of  the  real 
estate  to  Elbridge  Jewell,  such  deed  to  be  exe- 
cuted by  all  of  said  heirs  except  the  two  minors, 
and  that  there  should  be  a  guardian's  sale  of 
the  Interests  of  the  two  minors  in  said  real 
estate,  and  that  said  Jewell  should  become  the 
purchaser,  so  that  the  legal  title  of  said  real 
estate  should  be  vested  in  him  for  one  purpose 
only,  namely,  that  he  should  make  proper 
conveyances  for  the  partition  of  said  real  es- 
tate among  said  heirs,  the  allotments  or  shares 
to  be  agreed  upon  subsequently  among  said 
heirs.  That  it  was  agreed  there  should  be  a 
writing,  declaring  the  purpose  of  the  deed, 
.ind  that  the  shares  and  boundaries  as  afore- 
said were  to  depend  on  subsequent  agreement. 
That  said  deed  and  other  writing  were  duly 
prepared  and  executed,  and  that  the  negotia- 
tions were  reduced  to  writing  and  expressed 


In  said  deed,  a  copy  of  which  is  hereto  annex- 
ed, and  marked  "Exhibit  A,"  and  in  said  other 
writing,  which  was  to  be  annexed  to  said  deed, 
and  a  copy  of  which  is  hereto  attached,  and 
marked  "Exhibit  B."  That  said  Elbridge 
Jewell  was  well  Informed  of  said  negotiations, 
and  knew  the  contents  of  all  writings  pertain- 
ing to  the  transaction  aforesaid.  That  he  ac- 
cepted the  deed  aforesaid,  knowing  that  said 
Exhibit  B  was  to  be  annexed  thereto  and 
treated  as  a  part  thereof.  That  he  received 
said  deed  without  any  consideration  moving 
from  him,  and  that  said  deed  was  made  witb- 
ouit  any  consideration,  except  as  expressed  in 
said  Exhibit  B,  namely,  that  said  Elbridge 
Jewell  was  to  be  used  as  an  instrument  to 
make  conveyances  of  allotments  to  be  agreed 
upon  as  aforesaid.  That  by  reason  of  defect- 
ive eyesight  the  complainant  was  unable  to 
read  the  writings  set  forth  by  said  exhibits. 
Ttiat  his  son  signed  his  name  wherever  it  Is 
signed  on  said  writings,  complainant  deiiend- 
ing  on  Information  from  others  present  for  his 
knowledge  of  the  contents  of  said  writings. 
That  never  after  the  death  of  his  father, 
Isaac  Shurte,  did  he  cease  to  have  his  inter- 
est by  inheritance  in  one  equal,  undivided 
sixth  of  all  real  estate  owned  by  said  Isaac 
Shurte  at  the  time  of  his  death,  and  not  sold. 
That  complainant  caused  his  name  to  be  sign- 
ed to  the  aforesaid  writings  in  reliance  upon 
representations  then  made  to  him  by  other 
belrs  of  said  Isaac  Shurte,  and  in  reliance  up- 
on the  express  terms  of  said  Exhibit  B,  caus- 
ing complainant  to  believe  that  there  would  be 
no  conveyances  made  by  said  Elbridge  Jewell 
for  any  partition  aforesaid,  except  on  proper 
agreement  among  the  heirs  aforesaid  as  to 
what  premises  should  be  conveyed  as  allot- 
ments. That  there  never  has  been  any  such 
agreement  or  dictation  as  is  in  said  Exhibit  B 
provided,  and  there  Is  no  probability  that 
there  ever  will  be.  That  during  the  lifetime  of 
said  Isaac  Shurte,  and  many  years  before  his 
death,  the  complainant  purchased  from  his 
father,  Isaac  Shurte,  a  certain  part  of  the 
Isaac  Shurte  land  aforesaid,  consisting  of 
about  80  acres,  at  the  agreed  price  of  $2,440. 
That  afterwards  he  fully  paid  for  said  land. 
That,  about  10  years  after  said  purchase, 
complainant  made  on  excliange  with  said 
Isaac  Shurte,  by  which  he  surrendered  25 
acres  of  land,  and  took  in  place  thereof  about 
28  acres  of  land  belonging  to  said  Isaac 
Shurte.  That  complainant  took  immediate 
possession  of  the  land  first  purchased  as  afore- 
said, about  80  acres,  and  had  exclusive  pos- 
session thereof  until  said  exchange,  and  that 
after  said  exchange  he  constmcted  a  house  up- 
on said  28  acres,  and  ever  after  continued  in 
exclusive  possession  of  said  28-acre  tract  and 
the  remaining  part  of  said  80  acres,  such  pos- 
session continuing  for  more  than  20  years  last 
past.  That  he  has  made  extensive  improve- 
monts  on  said  lands.  That  said  land  has  been 
regularly  assessed  to  him,  and  he  has  regular- 
ly paid  the  taxes  thereon,  daimlng  said  land 
as  his  own,  and  his  father  making  no  claim 
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thereto.  Tbat  through  Inadvertence  the  said 
Isaac  Shurte  never  made  any  conveyance  of 
.said  purchased  land  to  complainant,  and  that, 
at  about  the  time  of  said  negotiations,  result- 
ing in  said  writings,  the  other  heirs,  except 
said  two  minors,  being  well  informed  as  to 
complainant's  purchase  and  rights  to  the  pur- 
chased land,  he  had  conversations  with  them 
concerning  the  neglect  of  his  father  to  make 
the  proper  conveyance  to  blm,  and  the  other 
heirs  engaged  In  said  negotiations  admitted 
complainant's  rights  to  said  purchased  land, 
and  agreed  that  he  was  entitled  to  a  convey- 
ance thereof.  That  he  prepared  a  deed  for 
said  heirs  to  execute  to  him,  and  they  were 
willing  to  execute  It,  bnt  It  was  suggested  that, 
by  reason  of  the  minority  of  Flora  Van  Riper 
and  Bertha  Van  Riper  aforesaid.  It  would  be 
better  for  complainant's  interests  that  his  pur- 
chased land  should  be  Included  with  the  other 
Isaac  Shurte  land  In  the  deed  to  said  Jewell, 
and  that,  after  said  Jewell  should  obtain,  on 
guardian's  sale,  the  Interest  of  said  Flora  and 
Bertha  Van  Riper,  then  he  would  make  to 
complainant  a  deed  of  said  purchased  land, 
which  would  give  him  a  perfect  title  thereto; 
and  complainant,  believing  what  was  suggest- 
ed to  blm,  agreed  that  his  purchased  land 
ohould  be  Included  In  said  deed  to  Jewell.  It 
being  expressly  agreed  that  Jewell  should 
promptly  convey  said  purchased  laud  to  com- 
plainant as  soon  after  the  guardian's  sale  as 
might  be,  and  thereupon  his  purchased  land 
was  Included  In  said  deed  to  Elbrldge  Jewell 
for  the. sole  purpose  of  enabling  complainant 
to  obtain  a  good  conveyance  thereof,  and  for 
no  other  purpose.  That  It  was  never  Indmat- 
ed  to  complainant  that  said  premises  were 
claimed  to  be  a  part  of  his  father's  estate  left 
for  distribution.  That  no  administrator  was 
ever  appointed  to  administer  the  estate  of  said 
Isaac  Shurte,  and,  further,  that  complainant 
has  never  been  familiar  with  business  trans- 
actions and  dealings  In  land,  and  that  in  none 
of  the  transactions  aforesaid  did  he  have  the 
aid  of  counsel.  That,  in  relation  to  the  writ- 
ings aforesaid,  he  relied  wholly  upon  repre- 
sentations of  other  heirs  aforesaid,  and  never 
Intended  to  prejudice  his  interests  in  said 
estate  by  any  writings,  negotiations,  or  agi-ee- 
ments  aforesaid,  and  he  insists  that  his  rights 
in  bis  father's  estate  are  unafTected,  and  are 
by  no  means  impaired.  That,  soon  after  the 
making  of  said  writings  as-  aforesaid,  and  be- 
fore said  Jewell  had  made  any  conveyance  of 
any  real  estate  aforesaid,  complainant  express- 
ly notified  said  Jewell  tbat  he  would  insist  on 
aU  his  rights,  and  that  no  conveyance  must 
be  made  by  said  Jewell-  of  any  real  estate 
aforesaid  without  his  consent  thereto,  and 
that  be  must  have  his  sixth  of  all  real  estate 
which  belonged  to  said  Isaac  Shurte  at  the 
time  of  his  death.  That  afterwards,  and  in 
fraud  of  complainant's  rights,  and  contrary  to 
the  terms  of  said  writing,  Sarepta  Fletcher 
obtained  from  the  said  Jewell  a  conveyance 
••f  a  part  of  said  Isaac  Shurte  land,  owned  by 
said  heirs  as  tenants  in  common;    that  such 


conve,vance  was  duly  recorded  in  the  office  of 
the  register  of  deeds  for  said  county  of  Cass; 
and  that  said  deed  of  conveyance  is  entirely 
void,  and  is  In  fraud  of  complainant's  Just 
and  lawful  rights,  and  was  made  without  any 
sufficient  authority  by  said  Jewell,  and  con- 
trary to  the  plain  terms  of  said  Exhibit  B. 
That  said  Jewell,  contrary  to  the  terms  of  £<x- 
hlblt  B,  and  in  fraud  of  complainant's  rights, 
has  by  Morae  kind  of  conveyances  conveyed  or 
attempted  to  convey  other  parts  of  said  real 
estate  owned  by  said  Isaac  Shurte  at  the  time 
of  his  death,  and  thereafter  owned  in  common 
by  said  heirs,  to  certain  heirs  of  said  Isaac 
Shurte,  so  as  to  make  a  pretended  partition, 
excluding  complainant.  That  complainant 
has  never  agreed  to  or  dictated  any  convey- 
ance which  said  Jewell  has  made,  and,  fur- 
ther, that  every  conveyance  made  by  Jewell 
has  been  made  without  any  such  agreement 
and  dictation  as  Is  required  by  Exhibit  B,  and 
in  disregard  of  complainant's  objections.  That 
the  conveyance  to  Sarepta  Fletcher  of  nearly 
one-fourth  of  the  entire  land  owned  by  Isaac 
Shurte  at  the  time  of  his  death,  excepting  the 
lands  purchased  by  complainant  as  aforesaid, 
and  was  made  on  a  plan  of  excluding  him 
from  all  Interests  in  the  lands  aforesaid,  ex- 
cepting, only,  bis  purchased  land  aforesaid. 
Tbat  Sarepta  Fletcher,  claiming  title  under 
said  conveyance  from  Jewell,  has  commenced 
a  suit  in  ejectment  against  complainant  to  re- 
cover possession  of  the  said  lands  conveyed  to 
her  by  the  said  Jewell.  That  said  suit  has 
been  noticed  for  trial  at  the  September  term 
of  this  court,  and,  unless  the  prosecution  of 
said  suit  is  restrained  by  the  order  of  this 
court,  the  suit  will  come  to  trial  speedily,  and 
will  wrong  complainant  in  his  equitable 
rights.  That  the  Isaac  Shurte  land  Is  so  sit- 
uated that  pai-tition  of  all  the  land  can  readily 
be  made  under  the  direction  of  this  court,  and 
complainant  is  desirous  that  such  partition  be 
made,  and  tbat  he  may  have  set  off  and  duly 
conveyed  to  blm  in  severalty  all  that  he  Is  en- 
titled to.  That,  concerning  the  legality  or 
validity  of  claims  set  up  by  some  of  the  heirs 
aforesaid  in  negotiations  resulting  In  the  deed 
to  Jewell,  and  the  agreement  set  forth  in  E!x- 
blbit  B,  complainant  was  In  Ignorance  and 
without  advice  or  counsel  concerning  his  legal 
rights.  That  complainant  never  received  from 
bis  father,  Isaac  Shurte,  any  property  or  mon- 
ey by  way  of  an  advancement  or  otherwise,  so 
that  the  same  ought  to  reduce  his  sixth  of  any 
real  estate  aforesaid  owned  by  said  Isaac 
Shurte  at  the  time  of  his  death.  That  said 
Bertha  and  Flora  Van  Riper,  hereinbefore 
mentioned,  are  minors,  and  can  come  to  no 
agreement  and  make  no  conveyance  that  will 
be  legal  and  binding.  That  complainant  Is  In- 
formed and  believes  that  the  gruardian's  sale 
mentioned  in  Exhibit  B  was  had,  but  the  le- 
gality and  validity  thereof  may  be  success- 
fully contested  by  said  minors.  That  com-- 
plalnant  has  never  received,  from  any  heir  or 
heirs  of  said  Isaac  Shurte,  deceased,  other 
than  himself,  any  manner  of  consideration  for 
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■D7  transfer  or  sarrender  of  any  of  his  rights 
In  any  real  estate  aforesaid.  That,  when  com- 
plainant -warned  said  Jewell  as  aforesaid, 
prior  to  said  ^ardlan'a  sale,  said  Jewell 
agreed  with  him  to  make  no  partition  convey- 
ances until  he  should  be  perfectly  satisfied 
with  the  conveyances  to  be  made,  and,  re- 
penting his  assurance  said,  "I  wlU  malce  no 
deeds  until  you  are  all  perfectly  satisfied." 
That,  when  tbe  writings  set  forth  by  Exhibits 
A  and  B  were,  on  or  about  May  5,  1893,  pre- 
sented to  complainant  for  signature,  it  was 
represented  to  him  by  other  heirs  of  the  said 
Isaac  Shurte  that  tbe  writing,  of  which  Ex- 
hibit B  is  a  copy,  might  properly  and  law- 
fully provide,  as  it  does,  that  said  Jewell 
should,  at  the  guardian's  sale  therein  mention- 
ed, become  the  purchaser  of  the  interests  of 
the  aforesaid  minors;  and  complainant,  being 
without  experience  or  legal  knowledge  or  ad- 
vice on  tbe  subject,  believed  such  representa- 
tions to  be  true,  but  is  now  advised  and  al- 
leges that  such  provision  was  Illegal  and  void, 
and  would  in  law  be  a  fraud  against  said 
minors;  and  complainant  is  informed  and  be- 
lieves that  at  the  alleged  guardian's  sale  afore- 
said there  was  no  payment  on  tbe  money  bid. 
The  prayer  of  the  bill  was  that  a  decree  be 
made  declaring  complainant  to  be  tbe  owner 
In  fee  simple  of  the  82  acres  before  mentlooed. 
and  that  he  Is  entitled  to  have,  free  and  clear 
of  all  Incumbrances  and  claims,  one  equal,  un- 
divided sixth  of  all  other  lands  aforesaid, 
designated  as  the  "Isaac  Shurte  LAnd,"  and 
that  the  deeds  from  Jewdl  to  any  heir  or 
heirs  aforesaid  of  Isaac  Shurte,  deceased,  oth- 
er than  complainant,  may  be  set  aside  and  held 
for  naught,  and  that  said  deed  to  Jewell  may 
be  set  aside,  if  necessary  for  adequate  rell«F 
to  complainant  under  this  his  bill,  and  that 
due  partition  may  be  made  of  all  the  lands 
aforesaid,  other  than  the  land  belonging  to 
complainant  as  purchaser  as  aforesaid,  and 
that  all  proper  conveyances  may  be  decreed, 
with  a  general  prayer  for  relief. 

Tbe  defendants  answered  in  the  cause  and 
alleged:  That,  in  addition  to  tbe  real  estate 
mentioned  in  complainant's  bill,  the  real  es- 
tate consisted  of  a  large  amount  of  indebted- 
ness from  the  heirs  to  the  estate.  That  the 
complainant  owed  the  estate  upward  of  |10,- 
000.  That  other  heirs  owed  large  sums  of 
money,  some  in  excess  of  their  Interest  in 
the  estate,  and  that  tbe  heira  got  together, 
and  made  a  compromise,  and  a  final  agree- 
ment was  reached  that  would  settle  tbe 
whole  estate.  "That  agreement  was  that  all 
the  heirs  should  execute  and  deliver  a  war- 
ranty deed  of  all  the  lands  Isaac  Shurte  died 
seised  of  to  Elbrldge  Jewell,  and  said  Jewell 
should  acquire  the  whole  title  to  all  of  said 
lands.  Then  all  of  said  lands,  oxcept  a  cer- 
tain piece  tliac  was  agreed  should  be  deeded 
to  complainant,  William  Shurte,  should  be 
appraised  at  Its  cash  value,  by  Joseph  Ly- 
brook  and  George  Crawford,  and  the  value 
they  fixed  upon  said  lands  should  be  the 
value  of  said  lands  for  pni-tition  and  division. 


•  •  •  Tt  was  further  agreed  that  the  lands 
described  in  Exhibit  0  in  complainant's  bill 
should  be  deeded  to  the  complainant,  Wil- 
liam Shurte.  and  that  the  claim  of  said  es- 
tate amounting  to  $10,889.22,  against  said 
William  Shurte,  should  be  surrendered  to 
him,  and  that  said  land  and  said  claims 
shonld  be  In  full  of  all  said  William  Shurte's 
interest  in  said  estate.  Tbe  deed  (Exhibit 
A)  and  the  contract  (Exhibit  B)  of  complain- 
ant's bill  was  prepared  as  set  forth  In  com- 
plainant's bill,  but  was  not  signed.  And  tbe 
heirs  and  parties  thereto  refused  to  sign 
either  of  said  exhibits  until  the  exact  amount 
of  land,  and  a  description  thereof,  which 
each  heir  was  entitled  to  and  was  to  receive, 
was  agreed  upon  and  made  a  part  of  Exhibit 
B,  and  then  and  there,  on  tbe  Sth  day  of 
May,  1892,  the  said  heirs  did,  by  mutual 
agreement,  divide  to  each  of  said  beirs  the 
exact  amount  and  parcel  of  land  each  was 
entitled  to,  and  the  exact  description  of  each 
of  said  parcels  that  each  of  said  heirs  was 
entitled  to  and  was  to  receive  by  deed  from 
said  Jewell,  and  the  said  partition,  division, 
and  description  then  and  there  became  a 
part  of  said  Exhibits  A  and  B  before  either 
of  said  Instruments  were  executed.  •  •  • 
That  Jewell  made  his  deeds  of  said  lands  as 
by  said  contract  he  was  directed  to  do,"  and 
that  the  complainant  signed  said  contract, 
well  knowing  by  its  terms  that  all  the  lands 
mentioned  in  Exhibit  A  of  his  bill  of  com- 
plaint, were  partitioned  and  divided  by  agree- 
ment, and  just  what  lands  he  was  K>  have, 
and  "that  he  was  to  have  no  more  or  other 
lands  than  what  was  contained  in  said  CMi- 
tract,  and  which  has  since  been  deeded  te- 
him  by  Jewell."  And  all  claims  that  said 
partition  of  lands  "was  without  his  consent, 
and  was  a  fraud  upon  bis  rights,  are  false 
and  untrue.  •  •  •  That,  after  the  estate 
had  been  fully  settled,  and  all  the  lands  de- 
scribed in  Exhibit  A  of  complainant's  said 
bill  had  been  deeded  by  said  Jewell  as  the 
parties  had  contracted  and  agreed,  and  all 
the  notes  held  and  owned  by  said  estate 
against  each  of  the  heirs  of  said  estate  had 
been  offered,  tendered,  or  surrendered  to  eacb 
of  said  beirs,  as  had  been  agreed,  the  com- 
plainant herein,  said  William  Shurte,  filed 
his  petition  in  the  probate  court,  •  •  • 
praying  that  an  administrator  be  appointed 
for  the  estate  of  said  Isaac  Shurte.  This  pe- 
tition was  made  and  filed  In  said  probate 
court  August  15,  1892.  The  other  heirs  of 
said  Isaac  Shurte  appeared  and  opposed  the 
granting  of  letters  of  administration,  on  the 
ground  that  said  estate  had  been  fully  set- 
tled by  the  agreement  of  all  the  heirs;  and 
the  probate  court  so  adjudicated  and  deckl- 
ed. ••  •  And  these  defendants  Insist 
that  the  matter  attempted  to  be  litigated  in 
this  suit,  to  wit,  whether  said  estate  has  been 
legally  settled,  by  the  agreement  of  all  the 
heirs  and  parties  Interested  therein,   Is  res 
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testimony  was  taken.  Tlje  trial  judge  found 
the  averments  of  the  bill  of  complaint  to  be 
true,  and  made  a  decree  as  prayed  for  there- 
in. The  defendants  appeal.  The  testimony 
bas  all  been  carefully  read;  but  It  will  be 
necessary  to  refer  to  it  but  briefly.  The  rec- 
ord establishes  conclusively  that,  as  to  82 
acres  of  the  land,  the  c<Hnplalnant  bought  it 
of  bis  father  years  before  the  father's  death, 
and  had  paid  for  It;  that  It  was  considered 
by  all  the  family  as  his.  The  brothers  and 
sisters  were  surprised  to  learn,  after  the 
death  of  their  mother,  that  William  did  not 
have  the  legal  title  to  this  82  acres  of  land. 
He  bad  the  equitable  title,  and  was  entitled 
to  the  legal  title.  As  to  the  82  acres  of  land, 
it  was  no  part  of  the  estate  of  Isaac  Shurte, 
and,  unless  an  agreement  was  made  t)etween 
William  and  the  other  heirs,  which  would 
change  his  situation,  he  was  entitled,  not 
only  to  a  deed  to  this  82  acres  of  land,  but 
also  to  an  undivided  one-sixth  interest  in  the 
estate  left  by  bis  father.  It  is  the  claim  of 
the  defendants  that  such  an  arrangement 
was  made.  They  concede  he  should  have  ti- 
tle to  82  acres,  but  insist  that,  because  of  a 
compromise  and  settlement  between  the  heirs 
at  law,  in  which  William  participated,  he  has 
no  interest  in  the  estate  beyond  the  82  acres. 
The  record  discloses  that  there  belonged  to 
the  estate  notes,  given  by  the  heirs  to  the 
father  and  mother,  amounting,  with  the  in- 
terest added,  to  upward  of  $3.'i.fl(J0.  Many  of 
these  notes  were  given  upward  of  25  years 
ago,  and  were  outlawed.  It  Is  the  claim  of 
the  defendants  that  there  was  due  on  the 
notes  of  F.  M.  Shurte  $11,500,  on  the  notes 
of  William  $10,500,  of  Mrs.  UardenbrDoke 
$7,000.  and  smaller  amounts  from  the  other 
heirs,  and  that  these  amounts  were  agreed 
npon,  and  that,  wlien  the  amounts  of  the 
notes  were  added  to  the  nT>pral8ed  value  of 
the  real  estate,  and  divided  by  the  number 
of  heirs,  and  the  amount  due  each  was  de- 
ducted from  the  Indebtedness  of  V.  M.  Shurte 
and  William  Shurte,  there  was  nothing  com- 
ing to  either  of  them.  It  is  also  cUiimed  that, 
in  view  of  that  fact,  the  following  papers 
were  drawn  and  exectrted: 

Exhibit  A. 

'^bis  indenture,  made  this  fifth  day  of 
May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-two,  between  Wil- 
liam Shurte  and  KUaabeth,  his  wife.  •  •  • 
and  Elbrldge  Jewell,  of  Cassopolls,  Michigan, 
of  the  second  part,  wltnesseth:  That  the 
said  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  to  them 
in  hand  paid  by  the  party  of  tlie  second  part, 
the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  do  by  those  presents  grant, 
bargain,  sell,  remise,  release,  alien,  and  con- 
firm unto  the  said  party  of  the  second  part, 
and  his  hetra  and  assigns  forever,  all  those 
certain  pieces  or  parcels  of  land  situate  and 
being  in  the  township  of  l>agrauge,  county  of 
Cass,  and  state  of  Michigan,  and  described 


as  follows:  •  •  •  [Signed  by  William  Shurte 
and  the  other  heirs.]" 

Exhibit  B. 

"Be  it  known  that  the  annexed  deed  from 
the  heirs  of  Isaac  Shurte,  deceased,  to  El- 
bridge  Jewell,  Is  made  on  the  following  con- 
ditions and  for  the  following  reasons,  to 
which  we  severally  agree:  Whereas,  Sarah 
Van  Riper,  daughter  of  Elizabeth  Hitter, 
both  deceased,  said  Elisabeth  Kitter  being 
heir  at  law  of  Isaac  Shurte,  deceased,— said 
Sarah  Van  Riper  died,  leaving  two  children, 
as  follows:  Bertha  and  Flora;  said  children 
being  minors  and  heirs  to  the  estate  of  Isaac 
Shurte,  deceased:  Therefore  it  is  the  intent 
of  this  deed  to  said  Jewell,  that  he,  at  guard- 
ian's sale  of  the  interest  of  the  minor  heirs 
aforesaid,  shall  become  the  purchaser  of  said 
interest,  thus  Investing  the  whole  title  to  said 
estate  in  him,  for  the  purpose  of  deeding  to 
the  several  heirs  such  sluires  as  they  may 
agree  upon  and  dictate,  'and  for  no  other  pur- 
pose, and  said  deed  hereto  attached  shall  not 
be  delivered  until  said  sale,  and  then  for  ne 
other  purpose  than  as  above  stated.  [Signed 
by  William  Shurte  and  the  other  heirs.]  Wit- 
ness our  hands  this  5th  day  of  May,  A.  D. 
1882.    Henry  O.  Harmon." 

"Description  of  lands  awarded  to  Isaac 
Henry  Shurte:  East  half  of  southeast  quarter 
of  section  16,  except  fourteen  acres  off  of  the 
west  half.  •  •  •  Description  of  Mary 
Wolfe's,  Lewis  I.  Rltter,  Cj-nthla  Ritter,  Em- 
ily Kitter,  Ida  Ritter,  and  D.  A.  Rltter:  •  •  • 
Sarepta  Fletcher's  description  of  land:  •  •  • 
Description  of  I.  Henry  Shurte,  Margaret  Ilar- 
denbrooke,  Mary  Wolfe,  Lewis  I.  Hitter,  Em- 
ily Rltter,  Cynthia  Ritter,  Ida  Ritter,  and  D. 
A.  Rltter  land:  The  south  half  of  northwest 
quarter  of  section  No.  32.  Description  of  Wil- 
liam Shurte  land:  The  southeast  quarter  of 
the  northeast  quarter  and  14  acres  off  from 
the  north  end  of  the  east  half  of  the  south- 
east quarter,  both  In  section  16.  Also,  com- 
mencing at  the  southwest  comer  of  south- 
east quarter  section  15,  In  said  township  of 
I^grange;  thence  north  70  rods;  thence  east 
26  rods;  thence  south  70  rods;  thence  west  26 
rods  to  beginning,— containing  11%  acres.  Al- 
so, commencing  at  the  center  of  section  15 
in  said  tovrnehip  of  Lagrange;  thence  south, 
38  minutes  west,  22  chains  and  68  links; 
thence  east  6  chains  and  OS  links;  thence 
north,  38  minutes  east,  22  chains  and  67  links; 
thence  west  6  chains  and  68  links  to  begio- 
ning,— containing  16  acres.  All  said  land  be- 
ing In  town  6  south,  range  15  west,  Cass  coun- 
ty. Grantors  being  all  the  heirs  of  Isaac 
Shurte,  deceased,  except  two  minor  children 
of  Sarah  Van  Riper,  deceased,  daughter  of 
said  EllJMbeth  Rltter,  deceased. 

"It  is  hereby  expressly  agreed  and  under- 
stood that  each  of  the  above  descriptions  of 
land  herein  made  are  subject  to  correction  if, 
when  a  survey  of  the  premises  Is  made,  they 
shall  be  found  erroneous,  and  each  of  those 
interested  in  snid  lands  deed  the  same  with 
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the  understanding  tbat  such  corrections  may 
and  shall  be  made  if  found  necessary.  It  is 
hereby  further  agreed  and  understood  be- 
tween the  parties  hereto,  whose  names  are 
subscribed,  that  one-third  of  all  the  grain  and 
hay  now  growing  on  the  land  of  the  estate  of 
Isaac  Shurte,  deceased,  shall  belong  to  the 
several  heirs  of  said  estate,  except  what  grain 
and  hay  may  be  growing  on  the  lands  to  be 
deeded  to  William  Shurte,  and  also  the  hay 
DOW  growing  on  the  southeast  quarter  of  the 
southwest  quarter  of  section  15.  All  spring 
crops  belong  to  the  parties  to  whom  the  sev- 
eral lands  may  be  deeded.  And  it  is  further 
understood  that  the  house  now  occupied  by 
William  Shurte  must  be  vacated  by  the  first 
day  of  September,  A.  D.  1892.  [Signed  by 
WlUiam  Shurte  and  the  other  heirs.]" 

It  is  urged  that  the  execution  of  these  pa- 
pers resulted  in  a  complete  settlement  of  the 
interests  of  the  respective  heirs  in  the  estate, 
and  that  what  Mr.  Jewell  did  afterwards  In 
executing  deeds  was  simply  carrying  into  ef- 
fect the  settlement  so  agreed  upon.  It  is  the 
claim  of  complainant's  solicitors  that,  conced- 
ing that  the  heirs  at  law  understood  the  con- 
tents of  these  papers  when  they  were  signed, 
even  then  they  do  not  accomplish  what  Is 
claimed  for  them  by  the  defendants;  that  they 
do  not  convey  the  Interest  of  the  complain- 
ant In  the  real  estate  left  by  his  father;  that 
they  do  not  affect  the  title  of  the  minor  grand- 
children, and,  80  far  as  they  attempt  to  do  so, 
are  lllegaL  It  is  further  claimed  that  the 
only  title  Mr.  Jewell  gets  to  the  real  estate 
is  by  virtue  of  Exhibits  A  and  B,  and  for  the 
purpose  therein  stated;  and  that  these  papers 
are  so  indefinite  as  not  to  convey  any  title 
to  him  which  he  could  either  retain  or  convey. 
It  is  further  claimed  by  complainant  that, 
long  before  Mr.  Jewell  had  done  any  act  indi- 
cating that  he  had  accepted  the  trust  created, 
if  any  had  been  created,  Mr.  Jewell  was  In- 
formed that  he  must  not  make  any  convey- 
ances; that  William  Shurte  and  F.  M.  Shurte 
would  Insist  upon  their  right  to  an  undivided 
one-sixth  of  their  father's  estate.  It  is  the 
claim  of  the  complainant  that  be  did  not  ad- 
mit that  he  was  liable  on  these  notes,  but,  on 
the  contrary,  protested  that  they  were  not 
right,  and  that  some  of  them  were  outlawed; 
that  be  insisted  that,  if  be  was  to  be  cbaiged 
with  them,  he  should  be  credited  with  Im- 
provements he  had  put  upon  his  father's  farm, 
amounting  to  ^,000  and  interest,  and  that  the 
improvements  and  Interest  would  amount  to 
nearly  as  much  as  he  ought  to  be  charged  up- 
on the  notes.  It  Is  the  complainant's  claim 
that,  at  the  time  the  negotiations  were  pend- 
ing, he  was  so  nearly  blind  that  he  was  una- 
ble to  see  or  read  writing;  that  he  was  In- 
formed as  to  the  contents  of  Exhibits  A  and 
B,  and  was  advised  that,  if  he  signed  them, 
Mr.  Jewell  would  have  no  right  to  make  any 
conveyances  to  any  of  the  real  estate  until 
some  subsequent  agreement  had  been  made; 
and  that,  relying  upon  that  statement,  he  au- 
thorized his  son  to  sign  those  two  papers  for 


him.  It  Is  his  claim  that,  as  to  the  other  ex- 
hibit, he  never  had  any  knowledge  that  it  con- 
tained descriptions  of  land  that  were  to  be 
conveyed  to  the  other  heirs,  leaving  him  out 
except  a£  to  the  82  acres,  and  that  he  never 
intended  to  convey  away  his  interest  in  his 
father's  estate  by  his  signature  to  these  pa- 
pers, and,  when  be  learned  the  defendants 
were  putting  that  construction  upon  the  pa- 
pers, he  at  once  notified  Mr.  Jewell  that  he 
should  insist  upon  the  same  Interest  in  bla 
father's  estate  that  he  would  have  been  en- 
titled to  had  not  the  papers  been  signed. 

I  do  not  think  It  necessair  for  us  to  construe 
the  legal  effect  of  these  three  papers.  If  the 
evidence  was  uncontradicted  as  to  their  exe- 
cution, or  if  It  was  made  to  appear  that  con^ 
plainant  understood  their  contents  when  be 
signed  them.  It,  of  course,  would  be  our  duty 
to  construe  the  papers.  The  testimony,  bow- 
ever,  is  very  contradictory;  the  complainant 
and  bis  witnesses  swearing  positively  to  one 
state  of  facts,  and  the  defendants  contradict- 
ing them.  The  record  does  disclose,  however, 
that  at  the  first  meeting  of  the  heirs  the  com- 
plainant presented  a  deed,  already  filled  out, 
conveying  to  him  the  82  acres  bought  of  his 
father,  and  asked  the  heirs  to  sign  it  It  also 
discloses  that,  when  the  subject  of  the  notes 
was  discussed,  he  insisted  that  the  Interest 
ought  not  to  be  figured  at  more  than  S  per 
cent;  that  some  of  the  notes  were  outlawed; 
and  that.  If  he  was  charged  with  the  notes, 
be  ought  to  be  credited  with  the  improve- 
ments. It  also  appears  that,  when  the  papers 
were  executed,  complainant  was  so  neariy 
blind  as  to  be  unable  to  read  the  writings.  It 
also  appears  very  clearly  that,  before  Mr.  Jew- 
ell acted  at  all  in  the  n^atter,  he  was  notified 
by  both  WlUlam  Shurte  and  F.  M.  Shurte  that 
they  would  not  be  bound  by  any  act  of  his. 
These  facts,  which  were  clearly  established, 
taken  in  connection  with  the  value  of  the  in- 
terest William  Shurte  had  in  the  estate,  and 
the  contradictory  testimony  in  relatloB  to 
whether  William  understood  the  contents  of 
the  last  paper  signed  by  him,  and  that  its  pro- 
visions neutralized  the  provisions  in  Exhibit 
B,  lead  me  to  the  conclusion  that  William  did 
not  understand  that  the  effect  of  signing  these 
papers  would  be  to  cut  off  his  interest  in  the 
estate  left  by  bis  father,  and  that  be  never 
intended  to  relinquish  that  Interest,  and  never 
received  any  consideration  for  so  doing. 

It  is  urged  that  the  court  In  chancery  ought 
not  to  take  jurisdiction  of  this  case  because  it 
Is  res  ad  judicata.  This  claim  b  based  upon 
the  fact  that,  subsequent  to  the  execution  of 
Exhibits  A  and  B,  the  complainant  petitioned 
the  probate  judge  for  the  appointment  of  an 
administrator;  that  a  hearing  was  had,  one 
witness  sworn,  and  Exhibits  A,  B,  and  C 
offered  In  evidence;  that,  upon  the  hearing, 
the  probate  judge  refused  to.appolnt  an  admin- 
istrator for  want  of  jurisdiction,  and  because 
the  estate  had  been  settled.  We  do  not  think 
the  claim  of  res  adjudicata  can  be  sustained. 
There  was  nothing  In  the  pleadings  to  Indi- 
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cate  that  the  probate  judge  was  called,upon  to 
constme  the  effect  of  the  alleged  settlement. 
Tbe  probate  court  would  not  have  power  to 
decree  a  specific  performance  of  the  agreement 
made  by  the  parties,  If  it  was  a  valid  one,  and 
they  refused  to  carry  it  out;  neither  would  it 
have  tbe  power  to  set  aside  the  agreement  and 
cancel  it,  if  it  was  Invalid.  See  Perkins  t. 
OUver  (decided  this  term)  68  N.  W.  245;  also, 
Bush  T.  Merrlman,  87  Mich.  260,  49  N.  W.  567. 
The  decree  of  the  court  below  Is  affirmed, 
with  costs. 


GRANT,  J.,  did  not  sit 
concurred. 


Tbe  other  Justices 


RHEA  T.  MEYERS'  ESTATE. 
(Supreme  Contt  of  Michigan.     Dec.  9,  1896.) 
Contract — Validitt— Btatcte  or  P«AnD»— Cox- 
tract  Relatino  to  Land — Bvidenck. 

1.  A  contract  for  serrlces  whereby  the  employ- 
er agreed  to  give  the  employs  $15  a  month  and 
tbe  cottage  where  he  tiien  lived  for  her  services, 
was  not  void  for  uncertainty.  It  appearing  that  a 
lot  with  a  cottage  on  it  was  boaght  by  the  prom- 
isor several  years  after  he  purchased  the  adjoin- 
ing land,  and  there  being  evidence  that  he  always 
referred  to  this  porchase  as  the  "CSottage." 

2.  A  parol  promise  by  an  employer  to  give  his 
employe  |15  a  month  and  the  cottage  where  he 
then  lived  for  her  services,  thongb  void  nnder  the 
statute  of  frands,  may  be  nsed,  in  an  action  by 
the  employs  for  the  services  after  they  are  per- 
formed, ns  a  basis  for  establishing  their  vaJne. 
In  re  Williams'  Estate  (Mich.)  64  N.  "W.  490,  fol- 
lowed. 

Error  to  circuit  court,  Kent  county;  Allen 
C  Adsit,  Judge. 

(3aim  by  Frances  Rhea  against  the  estate  of 
Jacob  Meyers,  deceased,  for  services  rendered 
by  ber  to  deceased.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.   AtUrmed. 

John  S.  McDonald  (Hatch  &  Wilson,  of 
counsel),  for  appellant.  Clark  H.  Gleason 
(Arthur  Lowell,  of  counsel),  for  appellee. 

MOOKB,  J.  Mrs.  Rbea  presented  a  claim 
against  decedent's  estate,  as  follows: 

Wages  from  May  20  to  Jnly  3,  at  $15, 
one  and  one-half  months f      2250 

Wages  for  attending  store  nine 
months,  extra    45  00 

Vafaie  of  cottage  and  store  building 
and  ground  promised  claimant  by  de- 
ceased for  services 2,500  00 

Woric  and  labor  done  for  deceased  at 
his  request,  agreed  to  be  paid  for  by 
bis  property  known'  as  the  "Cot- 
tage*         2,500  00 

Interest  at  6  per  cent  sfter  July  8, 

1.S94. 

Work  and  labor  done  for  deceased  at 

his   request    2,S00  00 

Interest  at  6  per  cent  after  July  8, 

18»1. 

Tbe  commissioners  allowed  clalmnnt  $1,720. 
An  appeal  was  taken  to  tbe  circuit  court, 
where  a  Jury  rendered  a  verdict  In  favor  of 
datmant  for  $2,790.    The  estate  appeals. 

Jacob  Meyers  died  in  June,  1894,  at  Grand 
Rapids,  where  he  bad  lived  many  years.  At 
the  time  of  bis  death  he  left  no  children,  but 


left  an  estate  of  upward  of  $20,000.  His 
wife  died  In  June,  188U.  At  this  time  Mrs. 
Rhea  was  a  resident  of  Clyde,  N.  Y.  It  is  tbe 
claim  of  Mrs.  Hhea  that  Mrs.  Meyers  desired 
Mrs.  Rhea  to  come  on  to  act  as  housekeeper 
for  Mr.  Meyers;  that  Mr.  Meyers  telegraphed 
for  her,  and  that  she  arrived  three  days  before 
Mrs.  Meyers'  death.  The  evidence  disL-loses 
that  for  many  years  before  his  death  Mr.  Mey- 
ers had  been  a  hard  drinker,  and  that  tbe 
habit  was  worse  after  his  wife's  death.  When 
be  was  under  the  Influence  of  liquor,  he  was 
unfit  to  do  business,  and  was  given  to  squan- 
dering his  money,  and  making  foolish  bar- 
gains. It  is  tlie  claim  of  Mrs.  Rhea  that  she 
acted  as  Mr.  Meyers'  housekeeper  and  cook, 
and  that  when  he  was  111  or  drunk  she  acted 
as  his  nurse,  and  took  charge  of  his  money 
and  business;  that  Mr.  Meyers  knew  his  fail- 
ings, and  Instructed  Mrs.  Rhea,  when  he  be- 
gan a  spree,  to  take  charge  of  bis  money, 
watch,  diamonds,  and  keys;  tbat  she  did  tbbi, 
and,  when  he  got  sober,  returned  them  to  him; 
that  when  drunk  Mr.  Meyers  had  to  be  watch- 
ed constantly,  as  he  would  fall  and  hurt  him- 
self, and  would  drink  anything  within  reach, 
even  though  It  was  hurtful;  that  be  would 
light  matches  and  cigars,  and  throw  them 
down  while  on  fire.  Imperiling  his  person  anJ 
property;  that  when  drunk  his  habits  were 
filthy;  and  that  she  had  to  and  did  look  after 
blm.  It  Is  also  claimed  by  her  that  she  found 
the  work  so  hard  that  she  left  Mr.  Meyers,  and 
went  to  work  as  a  cook  for  Mr.  Stevens,  for 
eight  dollars  a  week,  and  board  for  herself 
and  daughter.  It  Is  her  claim  that  Mr.  Mey- 
ers came  to  her  there,  and  urged  her  to  re- 
turn; that  she  at  first  declined,  but  that  she 
finally  consented  to  go,  upon  his  promise  that 
if  she  would  go  back  he  would  give  her  flf  tean 
dollars  a  month,  and  the  cottage  where  he 
then  lived,  for  her  services,  and  that  this  was 
a  renewal  of  a  promise  be  had  made  to  ber 
before.  It  Is  her  claim  that  under  this  agree- 
ment she  went  back,  and  performed  services 
for  blm  of  tbe  character  already  described 
until  bis  death,  a  period  of  nearly  four  years; 
that  at  the  time  of  Mr.  Meyers'  death  be  had 
paid  her  in  part,  but  bad  not  deeded  or  willed 
her  the  cottage.  On  the  bearing  she  Intro- 
duced testimony  tending  to  support  ber  claim, 
and  it  Is  evident  tbat  the  Jury  believed  her 
claim  to  be  established  by  the  evidence.  It 
is  claimed  for  the  estate  that  this  contract, 
even  if  established,  is  not  good,  because  it 
lacks  deflnlteness,  and  because  it  cannot  be 
ascertained  what  was  meant  by  the  part!cj 
when  they  spoke  of  the  "Cottage."  It  Is  said 
to  be  impo.«slble  to  tell  whether  tbe  parties  in- 
tended to  Include  simply  the  building  In  their 
agreement,  or  whether  Und  was  to  be  Includ- 
ed, and.  If  land,  how  much.  We  do  not  think 
this  contention  can  be  sustained.  The  evi- 
dence discloses  that  a  piece  of  land  49  feet 
front  and  222V4  feet  deep,  with  tbe  cottage 
upon  it,  was  bought  by  Mr.  Meyers,  eight 
years  after  be  purchased  tbe  land  adjoining  it. 
Some  of  tbe  testimony  Is  that  he  always  re- 
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(erred  to  this  pnrcliase  as  the  "Cottage."  and 
the  Jury  were  justiOed  iu  concluding  that 
Mrs.  Uhea  and  Mr.  Meyers  both  under3to)d 
each  other  with  reference  to  -the  real  estate 
Mrs.  Rhea  waa  to  have,  if  die  perrormed  her 
contract  It  Is  also  claimed  on  the  part  of  the 
estate  that  the  contract  Is  void  for  all  pnr- 
posea,  because:  "First,  it  Is  founded  upoa  a 
pretended  verbal  agreement  to  convey  land, 
and  l8  void  under  the  statute  of  frauds;  sec- 
ond, because  there  was  no  sucii  part  perform- 
ance as  vrould  take  it  out  of  the  statute; 
third,  because  plaintiff  was  never  let  into  pot- 
session,  and  never  made  any  Improvements." 
And  that  the  Jui?  shoold  not  tuLve  been  al- 
lowed to  consider  it  in  estimating  tiie  value 
of  plaintiff's  services,  or  the  amount  sbe  was 
entitled  to  recover  from  the  estate.  The  ques- 
tions thus  presented  by  counsel  were  at  la- 
sue  hi  the  case  of  In  re  Williams'  Estate,  M 
N.  W.  490.  We  thlnis  thi»  case  must  govern 
the  case  now  under  consideration.  In  that 
case.  Justice  McGrath  entered  into  a  full  and 
detailed  discussion  of  the  issues  tnvoived. 
His  opinion  was  ao  recently  handed  down 
that  it  Is  not  necessary  to  review  tlte  authori- 
ties here.  We  do  not  thinic  there  was  error 
in  the  trial  of  the  cause.  Judgment  is  atilrmr 
ed.     The  other  Justices  concurred.  ■ 


FORD  v.  SAVAGE. 

fSupreme  Court  of  Michigan.     Dpc.  9,  1896.) 

Pabol  Bvidbsoe— Declaratioss— Wit.vess — 
compbtesct. 

1.  A  deed  contained  a  covenant  that  the  prem- 
iiiea  were  free  of  incnmbrancca,  except  two  mort- 
gages, particularly  described,  aod  warranted 
agaiiuit  all  clainia  except  such  mortgages.  Held, 
in  an  action  by  the  grantee  to  recover  the  interest 
paid  on  snch  mortgages,  tint  imrol  evidence  was 
admissible  to  ghow  that  tlie  eoDtract  was  that 
defendant  was  to  pay,  not  only  the  interest  ac- 
crued, but  also  the  interest  on  the  mortgages  to 
a  certain  future  time. 

2.  A  computatioB  1^  an  attorney  of  the  amoiuit 
due  on  certain  mortgages,  mode  while  they  were 
in  his  poss**ssion  for  tlie  purpose  of  foreclosure, 
may  be  used  as  a  memorandum  by  sudi  attorney 
when  a  witness. 

3.  In  an  action  to  recover  money  paid  iiy  plais- 
tiEE.  to  discharge  certain  mortgages,  in  which 
plaintiff  claimed  that  defendant  was  to  pay  the 
interest  to  a  certain  date,  statements  of  defend- 
ant about  paying  the  interest  were  admissible. 

Error  to  circuit  court,  Kent  county;  Wil- 
lis m  E.  Grove,  Judge. 

Action  by  John  H.  Ford  against  Emerl  J. 
Savage  to  recover  money  paid  by  plalntltr  to 
discharge  mortgages  on  land  conveyed  to 
him  by  defendant.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Clark  H.  Gleason  (Arthur  Lowell,  of  coun- 
sel), for  appellant  Lombard  Bros.,  for  ap- 
pellee. 

MOORE.  J.  The  statement  of  facts  pre- 
pared by  counsel  for  defendant  is  ao  terse 
and  clear  that  it  Is  adopted  here:    "This  is 


an  actlc^p  of  assumpsit  Prior  to  March  14, 
1882,  plaintiff  was  the  owner  of  a  bouse  and 
lot  in  the  city  of  Grand  Rapids,  Mich.,  In- 
cumbered by  a  mortgage  of  j^l,850.  and  some 
accrued  interest  and  back  taxes,  which  be 
had  placed  in  the  hands  of  AveriU  &  Frary, 
real-estate  agents,  for  exchange  for  proper- 
ty with  less  iBcumbraace.  Defendant  was 
tke  ownw  of  a  house  and  lot  in  Ooopersvllle, 
Mich.,  Incumbered  by  two  mortgages,— one 
of  9200  and  one  of  $300,  each  with  some  ac- 
crued Interest  Through  the  efforts  of  the 
real-estate  agents  an  exchange  of  these  prop- 
erties was  effected,  the  deeds  being  executed 
and  delivered  March  14,  1892.  The  deed 
from  defendant  to  plaintiff  was  an  ordinary 
warranty  deed,  and  the  covenants  In  the 
deed  read  as  follows:  'And  the  said  Emerl 
J.  Savage  and  Eunice  Savage,  his  wife,  par- 
ties of  the  first  part  their  heirs,  executors, 
and  their  administrators,  do  covenant, 
grant  bargain,  and  agree  to  and  with  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,  that  at  the  time  of  the  ensealing 
and  delivery  of  these  presents  they  are  well 
seised  of  the  at)ove-granted  premises  in  fee 
simple;  that  they  are  free  from  all  incum- 
brances whatever,  except  two  Qaortgages 
(one  of  three  hundred  dollars,  and  one  of 
two  hundred  dollars)  given  to  Isaac  Man- 
chester of  Coopersville,  Michigan;  and  tkat 
they  will,  and  their  heirs,  executors,  and 
administrators  shall,  warrant  and  defend 
the  same  against  all  lawful  claims  whatso- 
ever, except  two  mortgages  (one  of  three 
hundred  dollars,  and  one  of  two  hundred 
dollars)  given  to  Isaac  Manchester  of  Coop- 
ersville, Ottawa  county,  Michigan.'  Plain- 
tiff's claim  was'tbat  defendant  was  to  take 
his  property  subject  •  \o  the  mortgage  of 
ll.STiO.  the  accrued  interest,  and  back  taxes, 
and  give  him  in  exchange  therefor  9200  and 
the  Coopersville  property,  subject  to  the 
principal,  only,  of  the  mortgages  of  $200  and 
$300  mentioned  in  his  deed,  and  that  defend- 
ant was  to  pay,  not  only  the  Interost  ac- 
crued on  them  at  the  time  of  the  trade^  bat 
as  well  what  would  accrue  to  the  9tb  day  of 
April,  1892.  Defendant  admitted  the  bargain 
was  as  stated  by  plaintiff,  except  as  to  the 
Interest  on  his  mortgages.  He  paid  plaintiff 
the  $200,  and  deeded  him  his  Cooiiersville 
property  subject  to  the  two  mortgages,  but 
did  not  pay  any  interest  on  them,  claiming 
the  bargain  was  that  plaintiff  was  to  take 
his  place  subject  to  the  mortgages  and  ac- 
crued interest  March  30,  1892,  the  interest 
not  having  been  paid,  foreclosure  proceed- 
ings were  begun  on  these  mortgages.  July 
5,  1892,  plaintiff  paid  the  mortgages,  indud- 
Ing  the  costs  of  foreclosure.  He  afterwards 
brought  suit  and  was  permitted  to  recover 
a  Judgment  against  defendant  for  tbe  in- 
terest claimed  to  have  accrued  on  these 
mortgages  to  the  9th  day  of  AprlL  189(2.  be- 
ing interest  claimed  to  have  accrued  at  the 
time  of  the  exchange  and  for  26  days  there- 
after.    This  Judgment  defendant   seeks    to 
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have  aet  aBlde"  Tbe  Jury,  nnder  tbe  rnltngs 
and  iDstraetlona-  of  tbe  court,  fouod  for  the 
plaintiff;  aad  It  la  those  rulings  and  Instruc- 
tioDB  of  which  defendant  now  complalna, 
and  which  he  asks  this  court  to  review. 

The  firat  group  of  amlgnmeatfl  of  error  re> 
late  to  the  opening  atatement  of  counsel.  A 
good  deal  was  aald  by  the  attorney  for  the 
plaintiff  In  hla  opening  that, It  would  have 
been  well  to  leave  uaaald,  b«t  we  do  not 
think  what  waa  stated  was  so  prejndldal  as 
to  justify  m  In  reversing  the  case  for  that 
reason  alone. 

Tbe  aaslgnments  of  error  that  next  require 
dlscuasion  relate  to  the  admission  of  oral 
testimony  of  tbe  agreement  of  defendant  to 
pay,  not  only  the  accmed  Interest  on  the  two 
mortgages,  but  also  the  Interest  up  to  April 
9,  l.Si)2.  Counsel  insist— First,  that  it  Is  an 
attempt  to  vary  tbe  terms  of  a  written  agree- 
ment; second,  that  It  is  an  agreement  In  re- 
gard to  real  estate,  and,  to  be  binding,  must 
be  In  writing;  and,'  tblrd,  that  tbe  deeds 
themselves  were  the  final  agreements  about 
the  exchange,  in  which  all  prior  or  conteat- 
poraneous  agreements  merged;  citing  Cook 
V.  Bell.  18  Mich.  393;  Abell  v.  Munson,  Id. 
806;  Vanderkarr  v.  Tbompeoa,  19  Mich.  8$; 
Ucli^an  V.  Ortman,  34  Mlcb.  327;  Ad*ms  v. 
Watklna,  108  Mich.  431,  61  N.  W.  T74.  It  is 
■ndonbtedly  the  rule  In  this  state  ttiat  you 
cannot  vary  the  ternu  of  a  deed  by  parol, 
and  that  a  conveyance  of  an  interest  In  real 
estate  must  be  In  writing  to  be  of  bindbig 
force;  but  we  do  not  understand  that  tUs 
was  the  purpose  of  tbe  testimony.  It  waa 
sought  to  show  by  the  testimony  what  was 
the  actual  consideration  for  the  giving  of  the 
deed.  Oar  nnderstandiog  Is  that  parol  testi- 
mony Is  competent  to  show  the  oonslr^ration 
for  a  deed.  See  Doty  v.  Martin,  32  Mlcb. 
462;  Strohauer  v.  Voltz,  42  Mich.  444,  4  N. 
W.  161;  Dean  v.  Adams,  44  Mich.  117,  6  N. 
W.  229;  Hyler  v.  Nolan,  45  Mich.  357,  7  N. 
W.  910;  Flynn  v.  Flynn,  68  Mieh.  20,  36  N. 
W.  817.  These  cases  are  in  point,  and  estab- 
lish the  correctness  of  the  ruling  of  the  trial 
Judge. 

Upon  the  trial,  Mr.  Goodrich,  who  was  the 
attorney  in  the  foreclosure  proceedings,  was 
allowed  to  testify  what  defendant  told  him 
about  paying  the  Interest  We  think  this 
competent,  as  bearing  upon  the  theory  of 
plaintiff  that  defendant  bad  agreed  to  pay 
tbe  Interest  Mr.  Goodrich  was  also  allow- 
ed to  testify  that  be  made  a  computation  of 
the  amounts  due  on  tbe  mortgages  at  tbe 
time  tbey  were  diaeharged  and  paid,  and 
made  a  memerandum  thereof,  which  he  pro- 
duced, and  from  which  he  testified  how  mu«b 
was  due  on  the  mortgages.  It  Is  said  that 
the  mortgages  ought  to  have  been  produced, 
and  that  Mr.  Goodrich  had  nothing  present  to 
base  any  figures  upon,  so  that  It  could  be  told 
whether  or  not  tbey  were  correct.  Mr.  Good- 
rich was  cross-examined  at  length  about  his 
knowledge  of  the  amount  due  on  these  mort- 
gages, and,  while  it  appeared  that  be  was 
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not  present  when  the  payments  were  made, 
and  could  not  remember  what  indorsements 
were  made  on  tbe  mortgages,  it  was  made 
to  appear  that  the  computation  was  made 
while  the  mortgages  were  In  his  possession 
and  in  process  of  foreclosure,  and  for  the 
sole  purpose  of  learning  how  much  was  due 
upon  them.  We  think  Mr.  Goodrich  was 
riiown  to  have  sufficient  knowledge  of  the 
subject  about  which  he  was  testifying  to 
make  him  a  competent  witness.  It  might  be 
suggested,  in  this  connection,  that  Mr.  Sav- 
age was  a  witness,  and  was  examined  about 
the  two  mortgages  and  bis  payments  tbere- 
on.  He  did  not  contradict  the  testimony  of 
Mr.  Goodrich  as  to  the  amount  due. 

The  other  assignments  of  error  have  had 
consideration,  but  we  do  not  deem  it  neces- 
sary to  discuss  them  here.  The  judgment  Is 
affirmed.    The  other  justices  concurred. 


MICHIGAN  BOLT  &  NUT  WORKS  v. 

STKBL  et  aL 
(Supreme  Court  of  Micfalgan.  Dec.  9,  1896.) 
COXTKACTS— RBqcTsrrEs-.OrFKR  ahd  Aoceptanob. 
Defendant  wrote  to  plaintiff  for  a  statement 
as  to  what  dlacoant  would  be  allowed  on  a  "sea- 
■on  Buppl;"  of  bolts,  and  plaintiff  replied,  quoting 
plow  bolts  in  bulk  at  %  of  an  incli  for  fire  cents 
per  ponnd  "on  your  season  supply."  Defendant 
thereafter  ordered  bolts  by  letter  atatinK,  "Please 
ship  as  at  once  by  freight  3V0  plow  bolts,  %  of  an 
lacn."  The  bolts  were  sent  on  snch  order  at  five 
cents  per  pound,  bat  on  orders  subsequently  giv- 
en they  were  billed  at  about  seven  cents  per 
poand,  according  to  tbe  state  of  tbe  market 
aeld,  that  defendant's  order  for  a  specific  number 
of  bolts  was  not  an  acceptance  of  the  offer  for 
a  "season  supply,"  and  plaintiff  was  entitled  to 
recover  the  auirket  valne  of  the  goods. 

Error  to  circuit  court  Clinton  county;  Sher- 
man B.  Dabon,  Judse. 

Action  by  tbe  Michigan  Bolt  &  Nut  Works 
against  George  A.  Steel  and  others  on  con- 
tract From  a  judgment  In  favor  of  defend- 
ants, plaintiff  brings  error.     Reversed. 

Henry  J.  Patterson,  for  appellant.  Fedewa 
&  Walbridge,  for  appellees. 

MONTGOMERY.  J.  This  case  was  deter- 
mined on  special  findings  of  fact.  Tbe  plain- 
tiff is  a  corporation  doing  business  in  Detrt>it, 
engaged  in  the  manufacture  and  sale  of  bolts, 
nuts,  etc.  Defendants  are  engaged  in  the 
manufacture  and  sale  of  bolts,  nuts,  etc.  .  De- 
fendants are  engaged  In  tbe  manufacture  of 
barrow  teeth,  etc.,  at  St.  Johns,  Mich.,  under 
the  name  of  tbe  St.  Johns  Spring  Company. 
In  January,  1894,  defendants  commenced  the 
purchase  of  plow  bolts  of  plaintiff.  The  busi- 
ness was  all  done  by  correspondence.  On  the 
12th  of  July,  1S95,  defendants  wrote  to  plain- 
tiff as  follows:  "What  discount  will  yon  be 
able  to  make  ns  on  our  season's  supply  of  ma- 
chine, carriage,  and  plow  bolts;  also,  our  tee 
head  bolts?  We  have  not  bought  any  carriage 
or  machine  bolts  from  you  as  yet,  but  may 
use,   the  coming  season,   100.000  to   125,000. 
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What  price  can  you  make  us  on  set  screws, 
1%  to  IV^,  square  head,  standard  thread? 
Send  samples.  If  you  carry  this  size  in  stock." 
To  this  letter  the  plaintiff  replied  as  follows: 
"Answering  youts  of  the  twelfth,  we  beg  to 
quote  you  on  your  season's  supply  from  now 
until  July  1, 1806,  as  follows:  Machine  bolts, 
70—12%  —  6  per  cent.  Carriage  bolts,  70— 
6  —  5  per  cent  Plow  bolts.  In  built :  %",  5c. 
per  pound.  »/i«",  4%c.  per  pound.  V4",  4%c. 
per  pound.  Tee  head  bolts  would  be  at  the 
same  price  as  other  plow  bolts.  We  do  not 
make  set  screws,  and  cannot  quote  you  on 
them,  for  the  reason  that  we  cannot  cover  our- 
selves at  any  factory  for  a  year's  time;  but 
we  would  furnish  them  at  the  lowest  market 
price  at  all  times,  shoidd  you  give  us  an  order. 
Present  discount  on  set  screws  Is  70—10  off. 
Terms  on  all,  sixty  days  net,  f.  o.  b.  Detroit; 
freight  allowed  to  St  Johns  on  shipments  of 
200  pounds  or  over."  Defendants,  on  the 
15th  of  July,  wrote  plaintiff  as  follows:- 
"Please  ship  us  at  once,  by  freight,  300  plow 
bolts,  %  by  one  inch,"  and  subsequently,  from 
time  to  time,  ordered  plow  bolts,  which  were 
shipped,  on  similar  orders.  Those  shipped 
prior  to  August  19th  were  billed  at  the  rate  of 
five  cents  a  pound,  but  In  August  there  was 
an  advance  In  price,  and  the  goods  shipped  in 
response  to  the  order  of  August  10th,  and  In 
tilling  subsequent  orders,  were  charged  and 
billed  at  the  rate  of  six  dollars  a  thousand, 
which  would  amount  to  about  seven  cents  a 
pound,  and  which  was,  at  the  time  of  the  ship- 
ments, the  fair  market  price.  Notwithstand- 
ing the  goods  were  billed  at  the  rate  of  six 
doUaiB  a  thousand,  defendants  did  not  discov- 
er the  discrepancy  until  December  3d,  when 
they  wrote  plaintiff,  calling  attention  to  the 
fact  that  a  price  had  been  made  of  Ave  cents 
a  pound.  To  this  the  plaintiff  replied,  stating 
that  no  acceptance  of  their  offer  in  July  had 
been  received,  and  that  the  offer  was  made  as 
an  inducement  to  secure  the  entire  business 
of  defendants.  Plaintiff  refused  to  make  the 
concessions  claimed,  and  brought  this  suit 
It  appears  that  there  was  due  the  plaintiff,  at 
the  fair  market  price,  for  the  goods  shipped, 
?58.98;  whereas.  If  the  price  quoted  July  13th 
Is  to  control,  there  was  due  but  $14.10,  which 
was  tendered.  The  circuit  Judge  found,  from 
this  evidence,  that  a  contract  had  been  made 
to  furnish  such  bolts  as  defendants  might 
want  and  as  were  designated  in  their  letter 
of  July  12th,  at  the  price  of  five  cents  a 
iwund,  and  gave  judgment  for  $14.10  only, 
with  costs  In  favor  of  the  defendant.  Incurred 
subsequent  to  the  tender.  W^hether  this  con- 
clusion is  to  be  sustained  depends  upon 
whether  the  correspondence  of  July  12th  and 
13th  made  a  contract  between  the  parties. 
We  are  of  the  opinion  that  it  did  not.  The 
letter  of  July  13th  was  a  quotation  of  prices 
for  the  season's  supply,  required  by  defendant 
up  to  July  1,  1806.  By  their  letter  of  July 
12tta,  defendants  did  not  undertake  to  buy  any 
of  their  supply  from  the  plaintiff.  Before 
they  could  be  bound  to  do  so,  there  must  have 


;  been  an  acceptance  of  plaintiffs  proposition  of 
July  13th.  No  such  acceptance  was  shown. 
Defendants  rely  upon  the  case  of  Cooper  v. 
Wheel  Co.,  94  Mich.  272,  54  N.  W.  39.  That 
case  is  clearly  distinguishable  from  the  pres- 
ent. In  that  case  there  was  an  order  for  the 
season's  supply  at  stated  prices,  which  was 
accepted  by  the  defendant  in  writing.  Such 
Is  not  the  cas^  here.  There  was  no  assur- 
ance, either  In  writing  or  by  parol,  given  to 
the  plaintiff  that  the  defendants  would  pur- 
chase all  their  requirements  of  the  plaintiff. 
The  Judgment  will  be  reversed,  and  a  judg- 
ment entered  in  this  conrt  In  favor  of  the 
plaintiff  for  the  sum  of  $58.98,  with  interest 
and  costs  of  all  the  courts.  The  other  justices 
concurred. 


HARRAH  V.  DOHERTY. 
(Supreme  Court  of  Michigan.     Dec.  18,  1806.) 

LlABIUTT  OF  SUCCBSSIVB  InDORSBRS  —  CONTBIBU- 
TION— EVIDBXOB  OP  Co-SUBBTT8HlP. 

1.  Successive  indorsers  of  commercial  paper 
do  not,  in  the  absence  of  an  agreement  to  that  ef- 
fect bear  the  relation  of  sareties  to  one  anotlier, 
and  are  not  liable  for  contribution. 

2.  Plaintiff,  to  whose  order  a  note  was  made 
payable,  indorsed  the  same  for  the  maker's  ac- 
commodation, with  the  understanding  that  an- 
other indorser  should  be  procured;  and  thereafter, 
before  the  paper  was  discounted,  defendant  be- 
came an  indorser,  but  without  any  knowledge  of 
the  nnderstanding  between  the  other  parties,  and 
without  binding  himself  otherwise  than  was  indi- 
cated by  his  mdorsement  Held,  that  a  mere 
naked  promise  by  defendant,  after  the  note  ma- 
tured, to  pay  one-half  thereof,  did  not  render  him 
liable  to  plaintiff  for  contribution. 

3.  Evidence  that  defendant,  who  indorsed  an 
accommodation  note  after  it  had  been  indorsed  by 
plaintiff,  the  payee,  for  the  accommodation  of  the 
maker,  said  to  the  person  who  had  discounted  the 
paper  that  he  was  going  over  to  see  plaintiff,  and 
make  arrangements,  so  that  the  latter  and  de- 
fendant would  pay  the  note,  is  not  an  admission 
that  defendant  signed  it  nnder  an  agreement  to 
become  liable  as  co-surety. 

Error  to  circuit  court,  Wayne  county; 
George  W.  Smith,  Judge. 

Action  by  Charles  W.  Harrah  against  Fat- 
rick  F.  Doherty  to  recover  contribution  on 
a  note  indorsed  by  both  parties.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

James  H.  Pound  (Edward  H.  Kennedy,  of 
counsel),  for  appellant.  John  J.  Jackson 
(George  W.  Radford,  of  counsel),  for  appel- 
lee. 

MONTGOMERY,  J.  On  November  10, 
1804,  one  John  T.  McKeown  made  a  note  for 
$230,  payable  to  the  order  of  plaintiff.  This 
note  was  indorsed  by  plaintiff,  for  McKe- 
own's  accommodation,  and  was  subsequently 
indorsed  by  defendant  also  for  the  accom- 
modation of  the  maker;  both  indorsements 
being  made  before  the  note  was  discounted. 
When  the  note  matured,  it  was  protested  for 
nonpayment,  and  notice  given  to  the  indors-. 
ers.  Plaintiff  afterwards  paid  the  note,  and 
seeks  to  recover  contribution  from  the  de- 
fendant   The  testimony  offered  by  plalntllT 
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tended  to  show  that,  before  he  indorsed  the 
note.  It  was  agreed  by  McKeown  to  procure 
another  Indoraer;  bnt  there  was  no  evidence 
that  this  agreement  was  brought  home  to 
the  notice  of  defendant,  or  that  defendant  in 
any  way  nndertook  to  bind  himself  in  oth- 
er form  than  as  the  indorsement  indicated. 
The  plalntitr  also  otTered  testimony  tending 
to  show  that  after  the  Qote  matured,  the 
maker  having  In  the  meantime  died,  the  de- 
fendant agreed  with  him,  the  plalntifT,  to  pay 
one-half  of  the  note,  but  that  he  subsequent- 
ly failed  to  do  so,  and  that  plaintiff  thereup- 
on made  the  payment,  and  brought  this  suit. 
The  circuit  Judge  charged  the  jury  as  fol- 
lows: "The  evidence  Is  conclusive  that  sub- 
sequent to  plaintiff's  Indorsement,  at  a  later 
time  and  date,  when  plaintiff  was  not  pres- 
ent, but  very  likely  at  his  request,  McKeown, 
the  maker,  solicited  and  obtained  the  in- 
dorsement of  defendant,  Doherty,  who  also 
Indorsed  It  as  an  accommodation  to  McKe- 
own. •  •  *  Upon  the  note  Itself  their 
names  appear  as  successive  Indorsers.  I 
think  the  law  of  Michigan,  as  It  now  stands, 
will  hold  them  to  be  Indorsers,  and  not  co- 
sureties. In  my  view  of  the  case  as  it 
stands,  the  verbal  statements  and  under- 
standings of  each  of  these  parties,  as  testi- 
fled  to  and  had  with  McKeown  when  the  in- 
dorsement was  had.  Is  of  no  Importance. 
The  note  Itself  appeared  to  be  drawn  when 
the  note  was  negotiated  by  McKeown  at  the 
liank.  The  defendant,  therefore,  would  not, 
upon  the  note  Itself,  by  reason  of  the  conver- 
sation with  McKeown,  be  In  law  held  liable 
to  contribute  or  refund  In  this  suit  one-half  Its 
amount"  This  view  of  the  law  is  fully  sus- 
tained by  the  decisions  of  this  court.  In 
McGwk  V.  Huggett,  66  Mich.  187,  22  N.  W. 
306,  upon  facts  almost  Identical  with  those  in 
the  present  case,  the  plaintiff  sued  as  a  last 
Indorser,  and  was  permitted  to  recover.  It 
was  said:  "Successive  Indorsers  to  commer- 
cial paper  do  not.  In  this  state,  by  virtue  of 
snch  relation  alone,  stand  in  the  situation  of 
sureties  to  each  other,  and  are  not  liable  to 
contrlbutton."  This  is  not  only  the  rule  in 
Michigan,  but  Is  the  general  rule  elsewhere. 
In  Daniel,  Neg.  Inst  S  703,  the  rule  is  oor- 
rectly  stated:  "When  several  persons  Indorse 
a  bQl  or  negotiable  note  In  succession,  the 
legal  effect  Is  to  subject  them  as  to  each  other 
In  the  order  they  Indorse.  The  indorsement 
imports  a  several  and  successive,  not  a  joint, 
obligation,  whether  the  indorsements  be  made 
for  accommodation  or  for  value  received,  un- 
less there  be  an  agreement  aliunde  different 
from  that  evidenced  by  the  Indorsements." 
While  there  Is  no  doubt  that  It  may  be  shown 
that  the  undertaking  of  the  several  Indorsers 
Is  that  of  joint  indorsers  (see  FblUIps  v.  Pres- 
ton, 6  How.  288;  Farwcll  v.  Ensign,  66  Mich. 
000,  33  N.  W.  734),  yet  In  the  present  case 
there  is  no  evidence  bringing  notice  home  to 
Doherty  of  any  attempt  by  the  plaintiff  to  lim- 
it his  responsibility,  as  It  was  evidenced  upon 
the  face  of  the  paper. 


The  circuit  Judge,  however,  after  giving  the 
rule  as  above  stated,  further  charged  that  if 
defendant  recognized  his  liability,  and  saw  At 
to  obligate  himself  to  share  the  loss  of  plain- 
tiff, plaintiff  would  be  entitled  to  recover  one- 
half  the  amount  paid  by  him  on  the  note. 
Plaintiff's  counsel  rely,  to  sustain  this  instruc- 
tion, upon  the  cases  of  Phillips  v.  Prestos 
and  Farwell  v.  Ensign,  above  cited.  These 
cases  fall  short  of  sustaining  plaintiff's  con- 
tention. In  Phillips  V.  Preston  It  appeared 
that  there  was  an  agreement  between  the 
plaintiff  and  defendant  to  become  Indorsers 
of  certain  notes,  and  divide  between  them  any 
loss.  As  was  said:  "The  whole  claim  pro- 
ceeds upon  the  collateral  agreement,  and  there 
Is  no  pretense  of  grounding  the  suit,  as  holder 
or  Indorsee,  on  any  promise  contained  in  the 
notes,  or  in  the  Indorsements  on  them.  There 
Is  also  a  good  consideration  for  this  collateral 
agreement.  It  is  the  promise  of  the  plaintiff' 
beforehand  to  lose  one-half  if  the  defendant 
would  become  surety  with  him,  and  lose  the 
other  half,  and  the  actual  payment  afterwarda 
of  the  whole  by  the  plaintiff."  The  case  of 
Farwell  v.  Ensign  was  similar.  But  in  the 
present  case  there  was  no  agreement  what- 
ever between  the  plaintiff  and  defendant  un- 
til the  liability  of  both  became  fixed.  The  re- 
lation of  plaintiff  to  the  note  was  In  no  way 
clianged  by  the  alleged  promise  of  defendant. 
His  obligation  remained  the  same  as  before. 
There  was  no  consideration  upon  which  t* 
base  the  alleged  promise,  and  the  court  was 
in  error  in  submitting  the  case  to  the  Jiiry 
upon  this  theory. 

Plaintiff  offered  testimony  to  show  that,  aft- 
er the  note  matured,  Doherty  went  to  the 
bank  In  which  It  was  held.  In  response  to  a 
letter,  and  said.  In  a  conversation  with  the 
president  of  the  bank,  that  he  was  going  over 
to  see  Harrah,  and  make  arrangements  so 
that  he  (Doherty)  and  Harrah  would  pay  the 
note;  and  It  Is  contended  that  this  conversa- 
tion amounts  to  an  admission  that  he  (Doherty> 
had  signed  the  note  under  an  agreement  to  be- 
come liable  as  co-surety.  It  Is  sufflclent  answer 
to  this  to  say  that  the  circuit  Judge  did  not 
submit  the  case  to  the  jury  on  any  such  the- 
ory, and  that,  as  the  testimony  was  disputed, 
we  are  not  able  to  say  that  the  Jury  found  that 
snch  a  conversation  occurred;  but,  further 
than  this,  we  do  not  think  the  testimony  of  It- 
self sufficient  to  establish  that  there  was  any 
agreement  to  share  the  i-esponsiblUty.  There 
was  no  other  evidence,  aside  from  this,  of  any 
agreement  of  that  nature.  Under  his  Indorse- 
ment, Doherty  was  primarily  liable  to  the 
bank,  and  the  statement  which  he  made'  is 
entirely  consistent  with  his  true  relations  t* 
the  paper.  The  case  of  Shufdt  v.  Moore,  93 
Mich.  664,  68  N.  W.  722,  It  Is  urged,  should 
be  decisive  of  the  present  case.  But  tliat  case 
is  clearly  distinguishable.  Ooolidge  was  sure- 
ty for  Moore  on  a  pre-existing  debt  It  was 
desired  to  get  a  further  accommodation. 
CooIIdge  refused  to  indorse  unless  Moore 
should  secure  a  co-surety.    The  opinion,  at 


2M 


69  NORTHWBSTEBN  BBPOBXBR. 


(Mich. 


page  668,  83  Mteh.,  and  »age  723,  68  N.  W., 
states:  "CooUdge  did  not  conaeBt  Uiat  his  lla- 
bHtty  upon  the  ludgment  should  stand,  nor  did 
be  contemplate  that  be  sbonld  be  the  sole 
surety  upon  the  note  in  question.  Shufelt  did 
not  become  surety  because  the  creditor  refused 
to  accept  of  Coolidge,  but  because  Coolidge 
refused  to  take  the  entire  responsibility.  He 
did  not  become  surety  for  Moore  and  Coolidge, 
but  Coolidge  and  Sbufelt  became  co-sureties 
for  Moore.  In  fact,  Shufelt  first  signed  the 
obligation  of  suretyship,  which  Is  tndlTidual 
in  character."  In  that  case  there  was  an 
agreement  antedating  the  Indorsement,  fixing 
the  responsibility  of  the  indoraets,  and  the 
case  falls  within  the  principle  announced  In 
Phillips  ▼.  Preston  and  Farwell  r.  Ensign. 
In  the  present  case  no  such  agreement  was 
found  by  the  Jury,  but  a  recovery  was  per- 
mitted on  a  nalced  promise,  made  after  the 
liability  was  fixed,  and  upon  no  consideration 
passing  to  defendant.  The  judgment  will  be 
reversed,  and  a  new  trial  ordered.  The  other 
justices  concurred. 


MTJNROB  T.  GODKIN. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 

BVIDBNCE — EZFEKT    TbSTIMONT — GR^rSRAI.    RBPO- 

TATios— Trial— Co.VDCCT  of  Cousbkl. 

1.  In  amnmpsit  for  the  conittruction  of  a  dock, 
wbpre  it  was  pleaded  that,  owing  to  fanlty  con- 
struction, it  bad  bien  earned  out  into  the  lake, 
the  opinion  of  a  witness  as  to  the  cause  of  the  loss 
of  the  (lock,  in  the  absence  of  anything  to  show 
his  qualifications,  was  properly  rejected. 

2.  In  asdumpait  for  work  and  labor,  proof  ef 
the  general  reputation  of  the  plaintiff  was  prop- 
erly excluded. 

3.  On  crosg-examination  of  the  defendant,  some 
questions  were  asked  tending  to  imply  wrongdoing 
on  his  part,  not  connected  with  the  matter  in  suit. 
In  the  discussion  which  followed  between  counsel, 
charges  and  counter  charges  were  made.  There 
was  no  objection  made  at  the  time,  but  the 
court,  on  his  own  motion,  instructed  the  jtuy 
that  remarks  of  counsel  should  be  disregarded  if 
unsupported  by  testimony.  Belff,  that  the  de- 
fendant had  no  frrouud  of  complaint  justifying 
the  reversal  of  a  judgment  for  plaintiff. 

Error  to  circuit  court,  Schoolcraft  county; 
Joseph  H.  Steere,  Judge. 

Assumpsit  brought  by  John  Munroe,  Jr., 
against  John  Godkln,  to  recover  for  work 
and  labor  done  in  constructing  a  dock,  etc., 
for  the  defendant.  There  was  judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

C.  L.  CollinS',  for  appellant  Henry  Hoff- 
man, for  appellee. 

MOORE,  J.  Plaintiff  sued  defendant,  de- 
claring on  tbe  common  counts  In  assumpsit. 
Defendant  pleaded  the  general  issue,  with 
notice  of  set-off  and  recoupment.  A  number 
of  witnesses  were  sworn  on  eacb  side.  The 
case  was  submitted  to  a  jury,  who  rendered 
a  verdict  In  favor  of  plaintiff.  Defendant 
appeals.  The  counsel  who  appears  for  de- 
fendant in  this  court  did  not  take  part  in 
the  trial  of  tbe  ease  in  the  circuit  court. 


All  the  assigiiments  of  error  may  be  consid- 
ered under  three  heads:  First,  what  occur- 
red between  cotmsel  during  the  cross-exami- 
nation of  defendant;  second,  the  refusal  oC 
the  court  to  allow  counsel  for  defendant  to 
.prove  the  general  reputation  of  tbe  plain- 
tiff; third,  the  refusal  of  tbe  court  to  allow 
Mr.  Winters  to  testify  what,  in  his  opin- 
ion, was  the  cause,  of  the  dock  going  out. 

The  record  does  not  show  that  Mr.  Winters 
was  an  expert,  nor  does  It  show  such  knowl- 
edge upon  his  part  as  would  entitle  him  to 
give  opinion  evidence  as  to  tbe  cause  of  tbe 
failure  of  tbe  dock  to  stand.  It  was  not  er- 
ror to  exclude  his  testimony. 

As  to  the  second  group  of  errors  assign- 
ed, no  testimony  had  been  offered  attack- 
ing tbe  general  reputation  of  Mr.  Oodkln. 
The  most  that  had  been  done,  as  will  appear 
later,  was  to  ask  him  questions  implying,  bj 
inference,  wrongdoing  upon  his  part.  His 
answer  was  received,  and  it  denied  any 
wrongdoing.  We  know  of  no  rule  of  law 
that  would  authorise  proof  of  general  repu- 
tation in  a  cItU  cause  under  such  circum- 
stances. 

As  to  the  first  group  of  errors.  The  record 
shows  the  following  to  have  occurred:  "Q. 
Where  were  you  born  and  brought  up?  A. 
I  was  born  in  Canada,  near  Toronto.  Q.  In 
Canada?  A.  Yes,  sir.  Q.  And  yon  lived 
there  with  your  father?  Your  father  own- 
ed a  farm  there  in  Canada?  A.  Yes,  sir. 
Q.  And  you  engaged  In  business  there  la 
Canada?  A.  Yes,  sir.  Q.  In  the  timber  busi- 
ness? A.  Yes,  sir.  Q.  Didn't  you  raise  mon- 
ey to  engage  In  that  business  by  mortgaging 
your  father's  farm?  A.  No,  sir.  Q.  Do  you 
swear  that  you  didn't  execute  a  mortgage 
on  your  father's  farm,  and  forge  your  fa- 
ther's name  to  it?  A.  I  swear  I  never  did, 
Mr.  Humphrey:  I  think  that  is  an  outrage. 
You  don't  propose  to  attempt  to  prove  such 
a  thing,  and  you  know  you  can't  prove  it. 
Mr.  Hoffman:  U  you  will  permit  me  to 
prove  it,  I  will  do  it  Mr.  Humphrey:  Well, 
sir,  we  will  permit  you  to  prove  it,  and  de- 
fy you  to  prove  it  You  know  you  can't 
prove  It  and  it  is  an  outrage  on  this  man  to 
ask  such  a  question.  Mr.  Hoffman:  I  have 
been  informed  that  that  Is  the  truth.  Mr. 
Humphrey:  You  know  yon  can't  prove  it. 
Mr.  Hoffman:  I  know  I  can  do  it  and,  if 
this  witness  testifies  to  tbe  truth,  he  will  ad- 
mit It.  Mr.  Humphrey:  Well,  I  object  to 
any  such  question,  unless  they  say  they 
will  follow  it  up  by  evidence  that  it  Is  so. 
(3ourt:  Well,  that  is  collateral  matter,  and 
within  certain  limits  such  questions  are  al- 
lowed. When  it  reaches  the  limit,  we  will 
see  that  it  is  stopped.  Q.  How  old  were 
you  when  you  commenced  business?  A.  Sev- 
enteen. Q.  How  large  a  business?  How 
much  money  did  it  Involve?  A.  I  think  we 
made  about  thirteen  hundred  dollars  the 
first  year.  Q.  How  much  capital  did  it  take? 
Mr.  Humphrey:  I  object  to  that,  as  being 
entirely  immaterial  and  Irrelevant.  Mr.  Hoff- 
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man:  I  want  the  Jnry  to  know  what  kind 
of  a  man  this  is  tliat  ia  testifying  bere.  Mr. 
Humphrey:  Suppose  it  took  one  hundred 
thousand  dollars,  and  suppose  It  took  fif- 
teen; X  object  to  the  question,  and  aak  that 
the  objection  go  on  record,  and  I  ask  a  ml- 
lag.  C<onrt:  Of  course,  in  cross-examination 
we  cannot  always  compel  counsel  to  dis- 
close his  purpose.  I  don't  see  the  purpose 
at  the  present  time,  but  there  may  be  one. 
Within  proper  limits,  we  have  to  allow  such 
an  examination  to  go  on  for  a  limited  time. 
Unless  sQiBethlng  discloses  itself,  vra  shall 
have  to  restrain  this  Une  of  Inquiry.  Mr. 
Hoffman:  I  seek  only  to  be  fair.  I  don't 
want  to  do  anything  but  be  fair,  and  my 
only  purpose  in  asking  these  questions  is  not 
for  ttae  purpose  of  worrying  the  witness  or 
filling  In  the  time,  but  for  the  purpose  of 
lowing  to  ttae  Jury  the  character  of  the 
man  who  is  testifying  now.  But,  at  the  sug- 
gestion of  the  court,  I  will  drop  that,  and 
enter  upon  another  sabject  of  crosB-ezamina- 
tton." 

It  Ib  urged  with  much  seal  on  ttie  part  of 
the  defoidant  that  he  was  prejudiced  by 
what  occurred,  and  upon  that  proposition 
he  cites  a  large  number  »f  cases:  It  will  be 
noticed  that  the  most  objectionable  language 
used  was  a  colloquy,  not  between  the  coun- 
sel and  witness,  but  between  the  respectlye 
connael;  each  of  tbetn  maldng  assertions  that 
it  would  have  been  well  to  omit,  and  coun- 
sel being  alike  in  fault  No  request  was 
made  of  the  court  to  correct  any  impression 
the  Jury  might  get  from  the  colloquy  preju- 
dicial to  the  defendant,  and  no  exceptions  were 
taken  to  what  occurred.  The  trial  Judge, 
however,  npen  his  own  motion,  used,  in  his 
general  charge,  tbis  language:  "Your  prov- 
ince is  to  say  what  the  facts  are  in  this 
case  from  the  testimony  which  has  been  of- 
fered, and  you  are  expected  to  decide  that, 
regardless  of  who  are  ttae  parties  to  the  liti- 
gation, and  regardless  of  ttielr  opinions,  or 
the  opinions  of  counsel  wiio  have  conducted 
tbe  respective  sides  of  the  litigation.  If,  as 
it  is  claimed,  any  assertions  of  fact,  any 
Btatonenta,  have  been  made  by  counsel,  un- 
supported by  the  testimony,  you  should  dis- 
regard them.  Any  charges,  criminations,  or 
recriminations  of  counsel,  outside  of  the  testi- 
mony introduced,  should  cut  no  figure  in 
this  case.  The  province  of  the  attorneys  is 
to  prepare  ttae  case,  to  present  ttae  testimo- 
ny before  the  Jnry,  and  thai,  they  having 
had  time  and  experience  to  carefully  consid- 
er the  whole  case,  they  appear  before  you, 
and  from  their  standpoint  argue  the  matter. 
That  is,  as  a  rule,  of  great  assistance  to  ttae 
jurors,  and  their  arguments  should  not  be 
disregarded.  It  is  the  duty  of  the  Juror  to 
sit  and  carefully  listen  and  weigh  the  argu- 
ments of  counsel,  and,  as  far  as  their  theo- 
ries appeal  to  their  better  Judgment,  to  adopt 
them.  But  mere  assertions  made  by  coun- 
Bd,  not  supported  by  evidence  in  the  caae, 
should    cut    OS  figure   la    ttae   case."   Ttae 


ctaarge  covered  the  queetlonB  at  issue  by  the 
pleadings  and  proofs,  and  stated  the  law 
very  clearly  and  correctly.  The  record  does 
not  disclose  such  error  as  would  Justify  a 
reversal  of  the  case.  Judgment  la  afilrmed. 
Tbe  other  Justices  concurred. 


HBWITT  T.  MOBIiJBY. 
(Supreme  Court  of  Midugan.     Dec:  18,  1886.) 
Slasdcr  —  Plcadiko  xmd  Proof  —  Vabianos  — 
ISuFFiciKNCT  or  £vinBNCE  —  Pbitileoeo  Com- 
munications—Question  FOK  JuEv  —  Appeal — 

RkVISW— QCESTIOHS    NOT  RAISED    BeLOW. 

1.  In  slander,  the  declaration  aileced,  in  five 
coonta:  (1)  Ttiat  defendant  said  plaintiff  "to  a 
thief.  She  stole  five  dollars  from  my  tiired  man. 
She  stole  money  from  my  cliildren."  "She  stole 
money  from  my  wife."  "She  stole  sugar  and 
soapu"  Stie  "took  $5  from  my  hired  man,  S2 
from  my  wife,  and  some  money  from  my  clui- 
dren."  (2)  That  be  had  good  proof  of  plaintiff 
taking  small  articles,  such  as  soap  and  sugar. 
(3)  T%at  he  was  satisfied  plaintiff  took  S5  belong- 
ing to  S.  out  of  his  house,  and  mon^  bdongiug  to 
his  children.  (4)  Ttiat  he  waa  aatiafied  that  plain- 
tiff "stole  $5  from  my  hired  man,  and  took  mon- 
ey belonging  to  my  little  girl."  And  (S)  that 
*Ton  had  better  keep  quite  close  watch  of  [plain- 
tiff]; for,  while  she  was  working  at  oar  place, 
I  am  satisfied  she  took  $5  belonging  to  S.,  $2  from 
my  wife,  and  some  money  belonging  to  our  chil- 
drea."  There  was  eridence  that  defendant  ask- 
ed an  employer  of  plamtiff  if  she  knew  that  the 
girl  was  light-fingered,  and  told  her  "they  liad 
missed  |5  beiouguig  to  the  hired  man,  and  $2 
from  his  wife's  pocketbook,  and  some  change  l>e- 
longing  to  the  cliildren,  and  they  felt  confident 
[plaiutifiT]  liad  taken  them";  that  he  told  the  hired 
man's  uncle  that  he  was  satisfied  that  plaintifl 
took  the  $5  from  his  hired  man,  and  some  nickels 
fram  his  little  girl;  that  he  told  another  witness 
he  liad  proof  that  plaintiff  liad  taken  things  from 
the  house, — tiandkerchiefs,  and  Email  change  frmn 
tbe  children;  and  tliat  he  told  another  employer 
of  plaintiff  that  his  hired  man  had  $5  taken  from 
hint,  and  he  suspected  plaintiff  of  taking  it,  also 
some  money  tielonging  to  the  children,  and  he 
had  reason  to  believe  she  had  taken  it.  Held, 
that  there  was  not  a  fatal  variance. 

2.  The  evidence  was  sufficient  to 'support  a  ver- 
dict for  plaintiff. 

3.  Whether  what  defendant  said  was  said  ei- 
ther for  the  purpose  of  making  an  investigation 
he  had  a  right  to  make,  or  to  imimrt  information 
to  one  who  had  a  right  to  know,  and  therefore 
privileged,  was  a  question  for  the  jury,  under 
proper  instructions. 

4.  It  is  too  late  to  raise  the  question  for  the  first 
time  by  supplemental  brief  on  appeal  that  the 
verdict  in  a  slander  case,  pending  but  not  tried 
when  Laws  1885,  Act  No.  216.  was  passed,  did 
not  comply  with  section  2,  which  provides  that  in 
awarding  damages  the  jury  must  specify  the 
amount  awarded  for  damages  to  feelings  sepa- 
rately from  the  amount  awarded  for  other  dam- 
ages. 

Error  to  circuit  court,  Berrien  county;  Or- 
vlUe  W.  CooUdge,  Judge. 

Action  by  Ida  Hewitt  against  Alvln  Mor- 
ley  to  recover  damages  for  slander.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Edward  Bacon,  for  appellant.  James 
O'Hara,  for  appellee. 

MOORE,  J.  This  Is  an  action  for  slander. 
There  are  several  counts  in  the  declaration. 
OmlttlBg  the  legal  verblage>  the  allegations 
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are  as  follows:  First  count:  "Sbe  (plaintiff 
meaning)  Is  a  thief.  She  stole  five  dollani 
from  my  lilred  man.  Sbe  stole  money  from 
my  children."  "She  stole  money  from  my 
wife."  "She  stole  sugar  and  soap."  "Ida 
Hewitt  (plalntllt  meaning)  tooic  five  dollars 
from  my  hired  man,  two  dollars  from  my 
wife,  and  some  money  from  my  children;" 
meaning  and  bitendlng  thereby  to  charge  the 
plaintlfF  with  the  crime  of  larceny.  The  sec- 
ond connt  charged  the  defamatory  words  to 
be,  "I  hare  good  proof  of  Ida  Hewitt  tak- 
ing small  articles,  such  as  soap  and  sugar." 
The  third  count  stated  the  defamatory  words 
to  be:  "1  am  satisfied  that  Ida  Hewitt  took 
five  dollars  belonging  to  Allle  Sober  out  of 
my  bouse.  I  am  also  satisfied  that  she  took 
money  beloni^ng  to  our  children."  Another 
count  charged  the  defamatory  words  to  be, 
"I  am  satisfied  In  my  own  mind  that  Ida 
Hewitt  stole  five  dollars  from  my  hired  man, 
and  took  money  belonging  to  my  little  girl." 
In  another  count  the  defamatory  words  were: 
"You  had  better  keep  quite  close  watch  of 
Ida  Hewitt,  for,  while  she  was  worldng  at 
■our  place,  I  am  satisfied  she  took  five  dol- 
lars belonging  to  AUie  Sober,  two  dollars 
from  my  wife,  and  some  money  belonging  to 
our  children."  In  the  declaration  the  neces- 
sary words  of  Innuendo  and  coUoquIom  were 
Inserted  to  make  the  declaration  good  plead- 
ing. The  defendant  pleaded  the  general  Is- 
sue. The  jury  rendered  a  Terdict  for  $300 
In  faror  of  the  plaintiff,  end  defendant  ap- 
peals. Upward  of  40  errors  are  assigned,  but 
It  will  not  be  necessary  to  discuss  all  of  them. 
'  It  is  claimed  that  there  is  a  variance  be- 
tween the  pleadings  and  the  proofs,  and  such 
a  failure  of  the  proofs  to  establish  a  case 
that  a  verdict  should  have  been  directed  for 
the  defendant.  The  record  shows  this  con- 
versation between  defendant  and  Hrs.  Mark- 
bam:  "He  eame  Into  the  store  one  afternoon, 
and  wanted  to  know  If  I  was  aware  that  the 
-girl  we  had  was  light-fingered.  I  told  him 
I  was  not,  and  he  said  that  they  had  missed 
five  dollars  belonging  to  the  hired  man,  and 
two  dollars  from  his  wife's  pocketbook,  and 
some  change  belonging  to  the  children,  and 
some  pocket  handkerchiefs,  and  they  felt 
confident  Ida  had  taken  them."  Miss  Hew- 
itt was  at  this  time  in  the  employ  of  the  wit- 
ness. Dr.  Sober  testified,  "He  came  into  my 
field  where  I  was  at  work,  and  told  me  he 
was  satisfied  In  his  own  mind  that  Miss 
Hewitt  took  the  five  dollars  from  his  hired 
man,  and  some  nickels  from  hia  little  girl." 
In  reply  to  a  question,  the  witness  stated: 
"He  might  have  said  she  stole  the  five  dol- 
lars, or  he  might  have  said  she  took  the  five 
dollars.  It  all  appeared  to  me  the  same, 
right  then  and  there."  Miss  Hewitt  was  not 
In  the  employ  of  Dr.  Sober,  but  the  witness 
was  an  uncle  of  the  lilred  man.  In  the 
same  conversation  he  stated  that  he  did  not 
vrtsh  to  Injure  Miss  Hewitt,  and  that  he 
wanted  to  find  evidence  of  her  having  taken 
tbe    tbtngB.    He    told    lilM    Kempton    he 


thought  Miss  Hewitt  had  taken  things  from 
the  house, — handkerchiefs,  and  small  change 
from  the  children.  He  said  he  had  good 
proof  that  she  had  taken  them.  He  told 
Mr.  Markiumi,  in  whose  employ  Miss  Hewitt 
was  at  the  time,  that  his  hired  man  had  lost 
five  dollars;  that  five  dollars  had  been  taken 
from  him,  and  he  suspected  Ida  Hewitt  of 
taldng  it,  as  she  was  working  for  him  at  that 
time;  also  some  money  belonging  to  the 
children,— that  he  had  reason  to  believe  she 
had  taken  It  He  said  to  Mr.  Markham  that 
he  told  him  as  a  friend,  to  put  him  upon  his 
guard,  knowing  that  she  was  in  his  employ, 
and  that  he  left  her  in  the  store,  and  asked 
him  not  to  repeat  it.  Other  evidence  of  a 
like  character  was  introduced,  which  it  will 
not  be  necessary  to  insert  here.  The  de- 
fendant testified  that  he  told  her  father: 
"  'Mr.  Hewitt,  I  have  said  nothing  about  Ida 
but  what  I  will  say  to  her  or  will  say  to  you; 
nothing  but  what  I  believe  to  be  true.  We 
have  lost  these  things  from  our  house.  I 
believe  Ida  Is  the  guilty  person.  I  have 
reasons  to  believe  so.  I  have  reasons  that 
Justify  me  in  this  belief,  and  I  think  I  would 
be  Justified  before  any  Jnry  In  Berrien  coun- 
ty, if  the  facts  are  found.'  Then  be  says,  'If 
you  thought  Ida  took  the  money,  why  didn't 
you  get  a  search  warrant,  and  come  and  see 
If  yon  couldn't  find  It  7"  I  said.  That  would 
be  a  nice  way  to  ascertain,— to  search  for  a 
five-dollar  bill!' "  During  the  progress  of 
the  cross-examination  of  the  defendant,  he 
said  to  the  court  that  be  Intended  to  convey 
the  Idea  that  Miss  Hewitt  stole  the  articles. 
Any  one  reading  this  testimony  would  have 
the  right  to  infer  that  Mr.  Morley  intended 
to  charge  Miss  Hewitt  with  the  larceny  of 
the  things  mentioned  by  him.  That  would 
be  a  fair  conclusion  from  the  language  osed. 
There  was  no  such  variance  between  the 
pleadings  and  proofs,  and  no  sach  failure  of 
proof,  as  would  Justify  the  court  In  direct- 
ing a  verdict  for  the  defendant  Wlest  t. 
Luyendyk,  73  Mich.  665,  41  N.  W.  830;  5 
Walt,  Act  &  Def.  731. 

It  Is  the  dalm  of  the  defendant  that  what 
he  said  was  privileged;  that  it  was  his  duty  to 
say  it;  and  that  wtiat  he  said  was  either  for 
the  purpose  of  making  an  Investigation  be  had 
a  right  to  make,  or  to  impart  Information  to 
one  who  had  a  right  to  know.  The  trial  Judge 
allowed  full  latitude  in  the  admission  of  testi- 
mony bearing  upon  this  feature  of  the  defense. 
The  circuit  Judge  charged  the  Jnry  at  the  re- 
quest of  the  defendant:  "When  a  person  is  su 
situated  that  it  becomes  right  in  the  interests 
of  society  that  he  should  tell  to  a  third  person 
certain  facts,  then.  If  he,  bona  fide  and  with- 
out malice,  does  tell  them.  It  is  a  privileged 
communication."  If  the  nxmey  or  goods  of  the 
person  to  whom  lie  [the  defendant]  speaks 
would  be  in  great  and  obvious  danger  of  be- 
ing stolen  or  destroyed,  he  may  volunteer  In- 
formation to  those  in  danger,  or  to  their  mas- 
ter, though  he  be  not  hhnaelf  personally  con- 
cerned.   So,  too,  it  appears  that  the  defend- 


mth4 


STOLTE,  DAN6EL  &  FOSS  CO.  t.  COCHBAN. 


247 


ant  may,  without  being  applied  to  for  the  tn- 
formatlcm,  acquaint  a  master  with  the  mi»- 
conduct  of  his  servants.  If  instances  have  come 
under  the  especial  notice  of  the  defendant 
nrliicb  hare  been  concealed  from  the  master's 
eye."  "It  is  necessary,  further,  that  circum- 
stances should  be  present  to  his  [the  defend- 
ant's] mind  which  reasonably  Impose  on  him 
a  duty  to  make  such  a  statement  If  such'  cir- 
cumstances exist,  the  statement  la  privileged, 
although  it  may  prove  to  be  untrue.  It  Is  not 
oeceasary  that,  liefore  making  such  a  state- 
ment, the  defendant  should  have  thoroughly 
Investigated  the  reports  which  have  reached 
him.  Hearsay  Is  sufficient,  reasonable,  and 
(K'obable  cause,  In  the  absence  of  malice,  un- 
less the  defendant  ought,  for  any  reason,  to 
have  known  that  his  informant  was  unreliable, 
and  his  story  undeserving  of  bdlef.  And,  last- 
ly, the  defendant  must  make  the  statement  un- 
der an  honest  sense  of  duty,  desiring  to  serve 
the  person  most  concerned,  and  not  for  any 
malicious  or  self-seeking  motive."  "An  im- 
portant question  in  this  case  Is  this:  Did  the 
defendant  honestly  believe  It  to  be  his  duty 
to  make  the  communication  complained  of, 
and  did  he  do  so  under  a  sense   of  duty? 

•  •  •  The  Jury  must  place  themselves  In  the 
position  of  the  defendant  at  the  time  these 
sosplcious  cb^nimstances  were  brought  to  his 
knowledge,— when  first  the  question  arose  In 
his  mind,  'Ought  I  not  to  inform  my  neighbor?' 
It  may  well  be  that  another  man  would  have 
!<ald,  'It  Is  no  concern  of  mine,'  and  would 
have  done  nothing,  but  that  does  not  prove  that 
the  defendant  was  wrong  In  acting  as  he  did. 

•  •  •  But  the  Jury  should  find  for  the  de- 
fendant if  they  are  satisfied  that  he  both  hon- 
estly felt,  and  had  reasonable  grounds  for  feel- 
ing, that  he  could  not  conscientiously  allow  the 
person  to  whom  he  made  the  communication 
to  continue  in  secure  Ignorance,  and  honestly 
felt  that  he  must  communicate  to  such  person 
that  which  he  was  much  concerned  to  know." 
"If  yon  shall  find  that  the  defendant  had  no 
malice— that  is,  hatred  or  ill  will— against  the 
(daintlff,  and  that  he  had  Just  cause  or  excuse 
(or  endeavoring  to  detect  the  plaintiff  In  the 
unlawful  taking  of  his  property  or  that  of  his 
hired  man,  and  that  he  made  any  particular 
charge  or  accusation  simply  to  detect  her.  If 
guilty,  then  your  verdict  must  be  for  the  de- 
fendant, 80  far  as  any  particnlar  charge  or 
accusation  Is  concerned."  "If  the  Jury  find 
that  any  slanderous  communication  that  the 
defendant  made  to  any  neighbor  of  his  was 
made  under  the  belief,  Justified  by  the  drctun- 
stances  that  had  come  to  his  knowledge,  that 
his  doty  to  the  person  to  whom  he  made  the 
coomra^cation  required  him  to  make  the  same, 
because  of  confidential  relations,  then  the  com- 
munication was  privileged,  and  the  Jury  ought 
not,  because  thereof,  to  find  the  defendant 
guQty."  The  defendant  has  no  reason  to  com- 
plain of  this  statement  of  the  law.  Moore  ▼. 
ThomiMon,  82  Mich.  504,  52  N.  W.  1000. 

It  is  urged    in    defendant's  supplementary 
brief  that  the  verdict  cannot  stand  because  It 


does  not  comply  with  the  provisions  of  section 
2,  Act  No.  216,  Sess.  Laws  1805,  which  pro- 
vides "that  in  awarding  damages  to  the  plaln- 
tUT  in  any  suit  brought  for  the  recovery  of 
damages  for  libel  or  slander  in  this  state,  the 
Jury  shall  in  all  cases  specify  the  amount 
awarded  for  damages  to  feelings  separatdy 
from  the  amount  awarded  for  other  damages 
mentioned  In  the  foregoing  section."  This  act 
did  not  take  effect  until  after  this  suit  was  be- 
gun, but  it  is  urged  that  the  act  is  a  procedure 
act,  without  any  saving  clause,  and  that  pend- 
ing litigation  would  be  affected  by  it  Tb« 
provisions  of  the  act  were  not  called  to  tiie  at- 
tention of  the  trial  court,  and  there  Is  no  refer- 
ence made  to  it,  nor  any  argument  based  upon 
It,  hi  the  original  brief  filed  by  counsel  There 
is  everything  to  Indicate  that  the  provisions 
of  this  new  act  were  unknown  both  to  counsel 
and  the  court  at  the  time  of  the  trial,  and 
when  the  original  brief  was  prepared  by  de- 
fendant's counsel,  and  we  think  it  too  late  now 
to  raise  the  question  in  a  supplemental  brief. 
Black  V.  Dawson,  S2  Mich.  485,  46  N.  W. 
703;  Shlppy  v.  Village  of  An  Sauble,  85  Mich. 
280,  48  N.  W.  584;  Ashman  v.  Raih^nd  Co., 
90  Mich.  667,  61  N.  W.  645;  Lacas  v.  RaUway 
Co.,  92  Mich.  412,  52  N.  W.  745.  Judgment 
is  afilrmed.   The  other  Justices  concurred. 


STOLTE,  DANGBL  &  FOS8  CO.  v. 
COCHRAN  et  al. 
(Supreme  Court  of  Michigan.  Dec.  18,  1896.) 
JUSTICB'S  JoDOUBNT— Validity. 
A  Justice's  docket  entries  of  a  judgment  re- 
dted  the  Issue  of  a  Bummons  returnable  on  a  cer- 
tain day;  that  it  was  "returned  duly  served  on" 
defendants  named;  that  at  9  o'clock  on  the  re- 
turn dny,  it  being  a  legal  holiday,  the  case  was 
continued  to  the  next  day;  that  on  the  latter  day 
plaintiff  appeared,  but  defendants  did  not  appear; 
and  that,  after  waiting  one  hour,  the  justice  pro- 
ceeded with  the  trial.  Udd,  that  the  judgment 
was  void,  in  that  the  entries  did  not  show  at  what 
hour  the  summons  was  returnable,  to  what  hour 
or  what  place  the  case  was  adjourned,  at  what 
hour  on  the  day  to  which  it  was  adjourned  plain- 
tiff appeared,  or  at  what  hour  it  was  called  by 
the  justice. 

Error  to  circuit  court,  Gogebic  county;  Nor- 
man W.  Haire,  Judge. 

Action  by  the  Stolte,  Dangel  &  Fobs  Com- 
pany against  Llvy  R.  Cochran  and  Thomas 
H.  Cochran  for  the  conversion  of  a  building 
on  leased  ground  by  sale  of  such  building  un- 
der a  chattel  mortgage  executed  to  defend- 
ants by  Carl  T.  Engstrom  and  .Tohanna  r. 
Johnson.  After  a  sale  of  such  building  to 
plaintiff  under  an  execution  Issued  on  a  Judg- 
ment against  such  mortgagors,  rendered  by  a 
Justice  of  the  peace,  there  was  a  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Buck  &  Waples,  for  appellant.  George  C. 
Foster  and  Foster  &  Bushnell,  for  appellees. 

MOORB,  J.  Plaintiff's  cause  of  action  de- 
peadB  upon  whether  a  Judgment  rendered  in 
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Justice's  court  la  good.  The  entries  on  the 
justice's  docket,  which  was  offered  in  evi- 
dence, read  as  follows:  "August  31,  1893. 
Summons  issued,  returnable  at  my  office,  la 
the  city  of  Ironwood,  in  said  county,  on  the 
fourth  day  of  September,  1803,  returned  duly 
served  on  Oarl  T.  Engstrom  and  Johanna  P. 
Johnson,  defendants,  at  the  city  of  Ironwood, 
in  said  county,  on  the  first  day  of  September, 
1883,  by  William  J.  Nlness,  deputy  sheriff, 
his  fees  $1.50,  Sept  5.  Case  called  at  nine 
o'cIocl{  In  the  forenoon,  the  fourth  day  of  Sep- 
tember. The  return  day  of  said  summoos  be- 
ing a  legal  holiday,  said  cause  was  continued 
to  September  fifth,  according  to  the  statute  In 
such  case  made  and  provided.  Plaintiff  ap> 
pears  by  Belmont  Waples,  attorney,  and 
proves  his  authority  to  appear,  and  declares 
orally  on  the  common  counts  In  aasompsit,  and 
especially  for  goods  sold  and  delivered,  and 
claims  damages  three  hundred  dollars  or  un- 
der. Defendant  does  not  appear;  and  after 
waiting  for  one  hour,  and  said  defeadaat  not 
appearing  within  that  time,  at  request  of 
idaintiff  I  did  proceed  to  try  and  determine 
said  cause."  No  other  proof  was  oflwed  to 
show  the  manner  of  service  of  the  original 
process  in  said  cause  of  the  Stolte,  Dangel  & 
Foss  Company  against  Carl  T.  Engstrom  and 
Johanna  P.  Johnson,  co-partners.  It  waa 
proved  that  the  files  and  records  in  the  cause 
of  the  Stolte,  Dangel  &  Foss  Company  against 
Carl  T.  Engstrom  and  Johanna  P.  Johnson, 
except  the  Judgment  aforesaid,  were  lost.  No 
proof  was  offered  to  prove  the  contents  of  the 
officer's  return  of  the  summons  In  the  said 
cause  of  the  Stolte,  Dangel  &  Foss  Company 
against  Carl  T.  Engstrom  and  Johanna  P. 
Johnson.  The  circuit  Judge  held  that  the 
Judgment  rendered  by  the  Justice  was  void. 
Afterwards  the  original  summons  was  found, 
the  return  upon  which  showed  due  jiersonal 
service  on  each  of  the  defendants  named  in 
the  summons.  A  motion  was  then  made  be- 
fore the  trial  Judge  for  a  new  trial,  upon  the 
ground  that  the  court  erred  in  holding  that 
the  docket  entry  did  not  show  such  service  of 
the  summons  as  gave  the  Justice  Jurisdiction; 
also,  because  the  original  summons  shows 
that  the  docket  entry  of  the  Justice  was  er- 
roneous and  Incomplete,  and  because  of  new- 
ly-discovered evidence  In  tlie  finding  of  the 
original  summons,  with  the  officer's  return 
upon  it,  showing  personal  service.  The  mo- 
tion for  a  new  trial  was  overruled  by  tlie  trial 
Judge.  The  trial  Judge  was  not  requested  to 
assign  his  reasons  for  making  the  disposition 
he  did  of  the  motion  for  a  new  trial,  and  tie 
did  not  assign  his  reasons  for  refusing  a  new 
trioL    The  plaintiff  brings  the  case  here. 

There  are  several  reasons  why  the  case 
should  be  affirmed.  The  only  ones  necessary 
to  mention  here  ore:  First.  The  docket  entry 
does  not  show  at  what  hour  tlie  summons  was 
returnable  on  the  4th  day  of  September.  Sec- 
ond. It  does  not  show  to  what  hour  the  case 
was  adjourned  on  Septeml)er  5th,  nor  to  what 
plaoe.   Third.  It  does  not  show  at  what  hour 


4MI  September  Stli  the  plaintiff  appeond  be- 
f<H«  tbe  Justice,  or  at  what  hoar  the  ease  was 
colled  by  the  Jnstloe.  Theoe  defects  were 
fataL  Mudge  v.  Yopleo,  58  Mich.  307,  25  N. 
W.  297;  Post  v.  Harper,  61  Mich.  4S4,  28  N. 
W.  161;  Wedel  t.  Green,  70  Mich.  642,  38  M. 
W.  638;  Talbot  v.  Kufaa,  89  Mich.  30,  BO  N. 
W.  791;  Woldron  v.  Pahner,  104  Mich.  657, 
62  N.  W.  731.  The  judgment  is  affirmed.  The 
other  Jostioes  concurred. 


PEOPLD  V.  D«  OROOT. 
(Saprane  Court  of  Michigan.     Dec.  18,  1896.) 

IXTOXICATIMO    IiiqnOKS  —  UnaDTBOKUSD    8A.1.B  — 
IilABIUTT  or  AOBHT. 

1.  Where  so  agent,  wotkioK  on  a  monthly  sal- 
ary, at  A.,  takes  iadiridiuil  otdcn  for  l>eer,  and 
senda  tluem  to  his  ptiadpal  at  B.,  and  the  orders 
are  ghipjied  in  gross  to  the  agent  at  A.,  and  he 
delivers  the  individoal  orders,  colleets  the  money 
for  them,  and  forwards  it  to  his  principal,  the 
sales  are  made  at  A. 

2.  Where  neither  principal  oor  agent  baa  com- 
plied with  tlie  law  by  paying  the  tax  «r  filing  a 
bond  in  a  ooanty  where  the  agent  has  sold  beer, 
the  scent  may  be  informed  ogainat  as  uniacipal, 
sod  it  is  immaterial  whether  lus  sales  were  miuie 
as  agent  or  for  himself. 

Error  to  circuit  court,  Ottawa  county;  PhU- 
tp  Padgham,  Judge. 

Auke  De  Groot  was  convicted  of  a  viotatlon 
of  tbe  liquor  law,  and  brings  etror.     Affirmed. 

Henry  J.  Felker,  for  appellant  Fred  A. 
Maynard.  Atty.  Gen.,  and  Arend  Vlsscber, 
Pros.  Atty.,  for  the  Paoplo. 

MOORE,  J.  Tbe  veepondent  won  charged 
with  n  violation  of  tbe  liquor  law  at  the  vil- 
lage (tf  Zealand,  in  Ottawa  oounty.  Ttie  ua- 
diaipated  facts  are  that  tbe  respondent  bad 
paid  no  tax  in  Ottawa  county,  and  had  filed 
no  bond  there.  He  claimed  to  be  acting  as 
the  agent  at  the  Gnmd  Bapide  Brewing  Com- 
pany, which  hod  its  place  of  business  In 
Grand  Rapids,  Kent  county.  This  cempony 
had  paid  no  tax,  nor  hod  it  filed  a  bond,  in 
Ottawa  county,  though  it  hod  done  both  in 
EJent  cotmrty.  The  nspondent  took  ordem 
from  various  persoBS  for  t>eer  in  qoontltles 
of  eighth  or  quarter  barrels,  and  not  for  less 
amounts.  When  be  hod  obtained  a  sufficient 
number  of  orders,  he  sent  them  to  tbe  brew- 
ing company,  who  forwarded  to  hint  at  Zea- 
land as  many  eighth  or  quarter  barrels  of 
beer  as  his  order  colled  for.  Between  No- 
vember 12,  1895,  and  January  24,  1896,  they 
had  forwarded  to  bin*  97  quarter  barrels  and 
64  eighth  barrels,  all  of  which  were  consign- 
ed to  the  respondent,  or  to  the  Orand  Baplds 
Brewing  Company,  core  of  A.  De  Oroot 
None  of  them  were  consigned  to  tbe  indi- 
viduals who  gave  the  orders.  When  the  beer 
arrived  at  Zealand,  the  respondent  took  it  to 
bis  place  of  business,  ana,  U  tbe  weather  was 
warm,  put  the  beer  in  his  ice  box,  and,  if 
the  weather  made  it  neceosary,  put  the  beer 
in  his  cellar,  and  deUv««d  it  to  the  persona 
who  had  ordered  it  when  they  called  for  it. 
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collected  the  pay,  and  forwarded  It  to  tbe 
company.  He  was  paid  by  the  month  for 
his  work.  It  la  hkt  contention  that  these  acts 
do  not  constltate  a  riotation  of  the  law;  that 
be  was  simply  acting  aa  agent  for  the  brew- 
ing company:  that  they  filled  the  orders  at 
Grand  Bapida,  and  that  the  sale  was  at  Qnmd 
R^Ids,  and  not  at  Zealand;  that  the  sale  was 
made  by  the  brewing  company,  and  not  by 
respondent  We  do  not  think  this  conten- 
tion can  be  sustained  upon  any  theory.  The 
Grand  Rapids  Brewing  Company  did  not  se- 
lect from  Its  stock  any  particnlar  eighth  or 
quarter  barrel,  and  consign  It  to  tbe  Indi- 
vidual who  bad  given  an  order  for  It,  thereby 
separating  any  given  eighth  or  quarter  bar- 
rel ont  from  all  the  rest,  so  that  it  oould  be 
Identified  as  the  property  of  the  IndlrlduaL 
Had  any  of  this  beer  been  lost  or  destroyed 
on  its  way  to  Zealand,  its  loss  would  not  have 
fallen  on  any  of  the  Indlriduals  who  had  giyen 
orders  to  Mr.  De  Groot,  and.  so  far  as  tb^ 
are  ooneemed,  no  sale  was  made  to  theip  In 
Grand  liaplds,  but  It  waB  made  cu  them  in 
Zealand,  If  made  to  them  at  aU.  Periclns  t. 
Dscon,  13  Mich.  81;  Hahn  r.  Fredertcka,  30 
Mich.  223.  So  far  as  the  IndlTidual  orders 
were  concerned,  they  were  taken  and  filled 
and  payment  thereon  made,  and  the  saie  was 
made  at  Zealand.  For  tbe  puqtoses  of  this 
case  it  is  not  necessary  to  decide  whether  the 
sales  which  were  made  by  Mr.  De  Groot 
were  made  by  him  as  principal  or  as  agent 
of  the  Grand  fiaplds  Brewing  Company. 
Neither  of  them  bad  paid  the  tax  or  filed  the 
boad  required  by  law  in  Uttawa  county.  It 
has  l>een  decided  by  this  court  that  one  who 
sella  as  agent  of  a  corporation  which  has  not 
compiled  with  tbe  law  may  be  Informed 
against  as  principal;  and  whether  his  sales 
were  made  as  agent  bf  the  brewing  company 
or  for  himself,  be  would  alike  be  guilty. 
People  T.  Soule,  74  Mich.  2S0,  41  N.  W.  906. 

Tbe  conviction  Is  proper,  and  the  court  be- 
low la  directed  to  proceed  to  judgment  there- 
of. 

The  other  justices  concunred. 


GRAND  RAPIDS  ELECJTRIC  LIGHT  & 

POWER  CO.  T.  FIDELITY  & 

CASUALTY  CO. 

(Sivreme  Court  of  Michigan.'    Dec.  9, 1896.) 

EMPLOTSB'S  LdABILITT  ISWRAKCB— CONSTBDOTIOM 

or  PoLioT— NoTicB  OP  Injcbi  and  Claim. 

1.  Under  a  dauae  in  an  employer's  liability 
policy  which  extends  the  Insurance  to  injories 
csnaed  to  third  perwns,  and  proTldes  that  "the 
awured,  upon  the  oocnrrence  of  any  aceident,  and 
npon  notice  of  any  clslm  oa  account  of  any  ac- 
cident, shall  give  immediate  notice  in  writing  of 
each  accident  or  claim,"  the  assured  need  not 
giTe  notice  antil  after  a  claim  for  damages  has 
beeo  presented  against  it  by  the  petsoo  injured. 
Anoka  Lumber  Co.  ▼.  Fidelity  &  Coaoalty  Co, 
(Minnji  68  N.  W,  353.  followed. 

2.  Where  an  employer's  liabflfty  policy,  con- 
tainiag  a  clause  extending  the  Inauranoe  to  in- 
jnriea  caused  to  third  persons,  proTides  that  im- 


mediate notice  of  any  accident  mnst  be  given  t» 
tbe  insurer,  a  notice  six  months  after  the  accident 
is  not  within  a  reasonable  time. 

Error  to  circuit  court,  Kent  eoonty;  Wil- 
liam B.  Grove,  Judge. 

Action  by  the  Grand  Rapids  Electric  Light 
&  Power  Company  gainst  tbe  Fidelity  & 
Casualty  Company.  Judgment  for  plaintiff, 
and  defetkdant  brings  error.   Affirmed. 

Fletcher  &  Wanty,  for  appellant,  cited  tJie 
following  cases,  on  the  question  as  to  what  is 
reasonable  time  for  presentment  of  notice  of 
Injury  under  employer's  llabliny  policy: 
Surety  Co.  ▼.  Pauly,  18  C.  O.  A.  644,  72  Fed. 
470;  Green  ▼.  Insurance  Co.,  87  Iowa,  358, 
54  N.  W.  849;  Rodee  v.  Insurance  Co.,  74 
Hun,  149,  28  N.  Y.  Supp.  244;  Griffey  ▼.  In- 
surance Co.,  100  N.  Y.  417,  8  N.  B.  309;  In- 
man  v.  Insurance  Co.,  12  Wend.  460,  461; 
Brown  T.  Corporation,  40  Hun,  101;  Edwards 
T.  Insurance  Co.,  76  Pa.  St  878;  Wbltehurst 
T.  Insurance  Co.,  7  Jones  (N.  O.)  483. 

KUigsley  &  Klelnhans,  for  appellee. 

LONG,  a  J.  On  June  13,  1894,  the  defend- 
ant Insured  the  plaintiff  against  liability  for 
damages- on  account  of  hijurles  suffered  by 
any  employe  of  the  plaintiff,  and  on  the  same 
day  extended  the  Insurance  under  the  "Mon- 
ufactnrers'  Outside  LlabUIty,"  under  the 
terms  of  the  policy,  to  all  accidental  Injuries 
sustained  by  any  person  whoever,  other  than 
employes  of  the  plaintiff,  for  one  year.  Tbe 
policy  contained  the  following  clause:  "(3) 
Tbe  assured,  upon  the  occurrence  of  an  ac- 
cident, and  npon  notice  of  any  claim  on  ac- 
count of  an  accident,  shall  give  Immediate 
notice.  In  writing,  of  such  accident  or  dalnv 
with  the  fullest  information  available,  to  the 
company,  at  Its  office  In  New  York  City,  or 
to  the  agent.  If  any,  who  shall  have  counr 
tersigned  this  policy."  On  December  23^ 
1S04,  a  trimmer  of  tbe  plaintiff,  who  was  en- 
gaged In  trimming  lamps  In  one  of  the  pub^ 
lie  towers  In  the  city  of  Grand  Rapids,  drop- 
ped a  burnt  carbon  from  the  tower,  about 
six  or  eight  Inches  long,  which.  In  falling, 
struck  a  young  child,  Florence  D.  Walker, 
aged  about  three  years,  In  or  near  her  right 
eye,  and  her  Injuries  subsequently  resulted  In 
her  losing  Its  sight  The  superintendent  of 
the  electric  light  company,  Mr.  Mathews, 
heard  of  this  accident  on  the  same  evening; 
and  the  next  day,  under  the  direction  of  the 
general  manager  of  the  company,  he  visited 
tbe  home  of  the  child's  parents,  saw  the 
child,  and  talked  with  tbe  mother  In  regard 
to  tbe  Injury.  While  there,  two  doctors 
came,  and  examined  the  eye.  After  this, 
he  returned,  and  reported  the  case  to  tbe 
general  manager.  At  this  time  no  notice  was 
given  by  the  parents  that  any  claim  would 
be  mode  against  the  company  on  account 
of  the  accident  After  the  loss  of  the  eye, 
and  In  the  latter  part  of  June,  1895,  tbe 
father  of  the  child  retained  attorneys,  who 
wrote  the  plaintiff  that  the  child  had  lost 
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its  eye,  and,  If  the  matter  was  not  settled, 
suit  would  be  brought  This  letter  was  re- 
ceived June  25th,  and  was  the  first  notice  the 
plaintiff  received  of  any  claim  against  It  on 
account  of  the  accident  On  the  same  day, 
the  plaintiff  notified  the  defendant  of  the  ac- 
cident, and  of  the  claim  made  on  it  and  that 
It  would  look  to  that  company  to  settle  it 
The  defendant  claims  that  it  was  entitled  to 
Immediate  notice  of  the  accident  by  the 
terms  of  the  policy,  and  on  this  ground  re- 
fused to  have  anything  to  do  with  the  mat- 
ter. Suit  was  afterwards  brought  on  behalf 
of  the  Injured  child  against  the  electric  light 
and  power  company,  and  the  defendant  was 
asked  to  assume  the  defense  of  the  suit  but 
declined,  for  the  reason  already  given.  Sub- 
sequently, with  the  consent  and  approval  of 
the  defendant  company,  the  electric  light 
company  consented  to  a  Judgment  In  favor 
of  the  child  for  ?2,000,  which,  with  the  taxed 
costs,  amounting  to  $24,  It  paid  Immediately, 
and  thereupon  brought  the  present  suit  The 
case  was  tried  before  the  court  without  a 
Jury,  and  the  court  found  that  the  plaintiff 
was  not  required  to  give  Immediate  notice  to 
the  Insurance  company  upon  the  occurrence 
of  the  accident  and  that  it  was  required  to 
give  such  notice  only  after  the  accident  had 
occurred,  and  It  bad  received  notice  of  the 
claim  against  It  on  account  of  the  accident 
Judgment  was  rendered  for  the  full  amount 
of  the  claim  In  favor  of  the  plaintiff.  The 
defendant  brings  error. 

It  is  Insisted  upon  the  part  of  the  defend- 
ant that  this  clause  In  the  policy  means  that 
notice  should  be  given  Immediately  upon 
the  occurrence  of  an  accident,  and  that  the 
plaintiff  had  no  right  to  wait  before  giving 
the  notice  until  the  claim  was  made  on  ac- 
count of  the  accident  and  that  such  notice  is 
requisite,  whether  any  claim  is  made  or  not; 
that  this  construction  was  within  the  con- 
templation of  the  parties  when  the  contract 
was  entered  Into;  that  the  reason  of  that  re- 
quirement is  that  the  Insurance  company 
might  at  once  hare  the  opportunity  to  Inves- 
tigate, while  the  witnesses  to  the  accident 
could  be  found,  and  while  all  the  details  of 
the  accident  were  yet  fresh  In  the  minds  of 
the  parties  who  were  witnesses  to  It.  And 
It  Is  further  contended  that  the  delay  from 
December  23,  1894,  to  June  24,  1895,  In  giv- 
ing notice,  was  unreasonable.  Ui>on  this 
last  proposition,  counsel  cites  many  cnaes  In 
support  thereof.  If  the  contention  of  coun- 
sel be  correct  that  notice  was  necessary  up- 
on the  happening  of  the  accident  we  are 
satisfied  that  the  notice  was  not  given  with- 
in the  time  required  by  the  terms  of  the  pol- 
icy; that  a  delay  of  six  months  would  be  un- 
reasonable under  the  circumstances  of  this 
case. 

But  on  the  other  hand.  It  Is  contended  by 
counsel  for  plaintiff  that  the  construction, 
and  the  only  construction,  which  can  be  given 
to  this  clause  of  the  policy,  requires  notice 
only   upon   the  occurrence  of  the   accident, 


and  notice  of  any  dalm  on  account  of  the 
accident;  and  that  therefore,  the  notice  on 
June  25th  given  to  the  defendant  company, 
being  the  same  day  the  plaintiff  received  no- 
tice of  the  claim,  was  a  full  compliance  with 
the  condition  of  the  policy.  Counsel  cites.  In 
support  of  this  contention,  Anoka  Lumber 
Co.  V.  Fidelity  &  Casualty  Co.  (this  same  de- 
fendant) 65  N.  W.  353.  m  which  the  Minne- 
sota court  considered  this  same  clause  In  the 
policy.  In  that  case  It  was  said  by  the  court: 
"The  Fidelity  Company  contends  that  this 
provision  requires  notice  to  be  given  when- 
ever any  accident  occurs,  and  also  another 
notice  must  be  given  whenever  any  claim  on 
account  of  the  accident  is  made.  Opposed 
to  this  contention,  it  is  asserted  that  notice 
Is  not  required  by  the  terms  of  such  provision 
until  there  has  been  both  an  accident  and  a 
claim  by  reason  thereof.  We  are  of  the  opin- 
ion that  the  latter  construction  Is  the  correct 
one.  Nelson  [the  Injured  party]  nevw  made 
any  £lalm  against  the  Anoka  Lumber  Com- 
pany for  damages  prior  to  the  13th  day  of 
September)  1893;  and,  upon  such  claim  be- 
ing made,  the  company  Immediately  notified 
the  Insurance  company  of  the  accident  and 
Nelson's  claim.  No  question  Is  raised  of  the 
sufficiency  of  the  written  statement  or  proof 
of  loss.  If  the  Injured  party  never  made  any 
claim  against  the  Anoka  Lumber  Company 
on  account  of  his  Injury,  It  would  be  an  idle 
ceremony  for  the  company  to  give  notice  of 
the  accident  to  the  Insurance  company.  It 
only  concerned  the  company  when  It  was  no- 
tified by  Nelson  that  be  claimed  damages 
against  it  on  account  of  the  Injuries  he  had 
received.  When  It  learned  of  the  threatened 
liability,  then  It  notified  the  responsible  par- 
ty. In  accordance  with  the  terms  of  Its  pol- 
icy, and  that  was  all  'the  notice  required 
under  the  provisions  of  its  contract  We 
have  no  doubt  as  to  the  correctness  of  the 
construction  we  have  placed  upon  the  provi- 
sion of  the  policy  we  have  quoted,  but  If 
there  were  any  doubt  as  to  the  meaning  of 
the  clause,  then  such  doubt  must  be  solved 
In  favor  of  the  Insured."  We  are  of  the  opin- 
ion that  the  Minnesota  court  placed  the  right 
construction  upon  the  clause  of  the  policy. 
This  clause  was  drawn  by  the  Insurance  com- 
pany Itself,  and  as  said  In  Utter  v.  Insurance 
Co.,  05  Mich.  545,  32  N.  W.  812:  "When  a 
stipulation  In  or  exception  to  a  policy  of 
Insurance  emanating  from  the  Insurers  Is  ca- 
pable of  two  meanings,  the  one  Is  to  be 
adopted  which  is  the  most  favorable  to  the 
Insured."  In  Anderson  v.  FItzgrerald,  4  H.  L. 
Cas.  481,  in  speaking  of  the  policy  In  that 
case.  It  was  said:  "It  ought  to  be  framed 
with  such  deliberate  care  that  no  form  of 
expression  by  which,  on  the  one  hand,  the 
party  assured  can  be  caught,  or  by  which,  on 
the  other,  the  company  can  be  cheated,  shall 
be  fonnd  upon  the  face  of  It"  In  National 
Bank  v.  Insurance  Co.,  85  U.  S.  673,  speaking 
of  the  policy  In  that  case  and  the  rule  here 
stated,  the  court  said:   "The  company  can- 
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not  Jnatly  complain  of  rach  a  mie.  Its  at- 
torneys, officers,  or  agents  prepared  tbe  pol- 
icy for  the  purpose,  we  shall  assume,  both  of 
protecting  the  company  against  fraud,  and 
of  securing  the  rights  of  the  assured  under  a 
ralld  contract  of  Insurance.  It  Is  Its  lan- 
guage which  the  court  Is  Inylted  to  Interpret, 
and  It  Is  both  reasonable  and  Just  that  Its 
own  words  should  be  construed  most  strong- 
ly against  itself."  We  think  the  court  below 
was  correct  In  Its  Interpretation  of  the  policy, 
and  the  Judgment  must  be  affirmed.  The 
other  Justices  concurred. 


OADES  et  al.  r.  MARSH  et  al. 

(Sapreme  Court  of  Michigan.     Dec.  18,  1896.) 

Will*— CoNSTRUOTioM— Extrinsic  Etidehce. 
Testator  bequeathed  to  his  wife,  in  trust 
for  her  maintenance  and  the  maintenance  of  their 
mtbom  (diiid,  "12  shares  in  the  steam  barge  J."; 
to  the  anbom  child,  in  trost,  4  shares,  which, 
thonld  the  diild  die  before  coming  of  age,  were 
to  be  dirided  among  four  persona;  to  each  of  his 
danghters  4  shares;  and  to  bis  two  sisters  1 
■hare^  to  be  divided  among  four  other  legatees  at 
their  decease.  It  appeared  that  testator  owned 
no  such  property  as  the  barge  referred  to,  which 
belonged  to  a  transit  company^  and  was  its  sole 

8 ropery ;  that  testator  owned  flOO  shares  of  stoclc 
1  said  company,  of  the  par  value  of  $50;  that  he 
liad  always  spoken  of  nis  interest  as  shares  of 
S1,000  each,  and  that  when  he  drew  his  will  he 
nanded  to  the  scrivener  a  memorandum  In  which 
he  referred  to  the  stock  as  "30  shares  stock 
steamer  J.,  130,000."  Bad,  that  "shares  of 
stock  in  the  steam  barge  J."  should,  in  each  be- 
qnrat,  be  constmed  as  20  times  that  amount 
of  stock  in  the  transit  company. 

Appeal  from  circuit  court,  Wayne  county, 
In  chancery;  Robert  B.  Frazer,  Judge. 

BlU  by  Walter  H.  Oades  and  another,  ex- 
ecntors  of  the  estate  of  John  Oades,  deceas- 
ed, against  William  Marsh,  administrator,  and 
others,  to  construe  a  wilL  From  the  decree, 
defendant  Marsh  appeals.    Affirmed. 

John  Oades  died  testate  September  8, 1893, 
leaTlng  a  widow,  and  several  children  by  a 
ftnrmer  marriage,  and  one  by  his  second  mar- 
riage, who  was  bom  after  the  will  was  ex- 
ecuted. After  his  death  his  widow  married 
William  Marsh.  She  died  before  this  suit 
was  instituted.  All  parties  Interested  in  the 
will  were  made  defendants.  The  material 
portions  of  the  will  are  as  follows:  "Third.  I 
hereby  give  and  bequeath  to  my  wife,  Mrs. 
Alrlra  Oades,  in  trust,  12  shares  of  stock  in 
the  steam  barge  John  Oades,  for  her  main- 
tenance and  the  maintenance  df  her  child  to 
me^  yet  unborn,  until  it  becomes  of  age,  when 
said  trust  shall  cease.  Fourth.  I  give  and 
bequeath  to  my  child,  yet  unborn,  4  shares  of 
stock  in  the  steam  barge  John  Uades,  with  all 
Its  profits  and  Interests,  to  be  held  In  trust  un- 
til It  shall  become  twenty-one  years  of  age. 
Should  this  child  not  live  to  become  of  age, 
then  this  bequest  shall  be  divided  among  my 
three  chUdreii,  Mrs.  Lucy  Thompson,  of  De- 
tntt.  Mis.  Mary  Hurd.  of  Utica,  N.  Y.,  and 
Walter  U.  Oades,  of  Detroit,  or  their  heirs. 


share  and  share  alike.  Fifth.  I  give  and  be- 
queath to  my  daughter  Mrs.  Lucy  Thompson, 
of  Detroit,  four  shares  of  stock  in  the  steam 
barge  John  Oades.  Sixth.  I  give  and  be- 
queath to  my  daughter  Mrs.  Mary  Hurd,  of 
Utlca,  N.  Y.,  four  shares  of  stock  in  the  steam 
barge  John  Oades."  "Eighth.  I  g^lre  and  be- 
queath to  my  grandchildren  Oeorge,  Lena,  and 
John  Thompson,  of  Detroit,  two  undivided 
shares  of  stock  in  the  steam  barge  John  Oades, 
share  and  share  alike."  "Tenth.  I  give  and 
bequeath  In  trust  to  my  sisters,  Mrs.  Rozell, 
of  Clayton,  N.  Y.,  and  Mrs.  Betsy  McKee,  of 
Iowa,  one-half  interest  each  for  life  in  one  un- 
divided share  of  stock  In  the  steam  barge 
John  Oades.  On  the  death  of  either  or  both 
sisters,  their  share  shall  be  divided  between 
Henry,  Minnie,  and  Eva  Johnson  and  Llbble 
Kenyon,  all  of  Clayton,  N.  Y.,  share  and  share 
alike."  "Fourteenth.  I  hereby  order  and  di- 
rect my  executors  to  sell,  transfer,  or  dispose 
of  so  much  of  the  remaining  stocks  not  be- 
queathed as  shall  satisfy  and  redeem  my  three 
notes  or  indebtedness  as  may  be  against  me. 
Fifteenth.  If  any  surplus  remalneth  after  the 
above-mentioned  bequests  are  satisfied,  and 
my  Just  debts  paid,  I  desire  the  sum  of  $150  to 
be  given  to  Mrs.  Maggie  Collins,  of  Clayton, 
N.  Y.,  for  her  services  rendered  to  my  sister 
Mary  Collins,  deceased.  To  my  sister-in-law 
Mrs.  Talmage  the  sum  of  $200,  and  to  my 
niece  Mrs.  Vosburg  the  sum  of  $200.  Should 
there  be  a  deficiency  to  meet  this  last  bequest 
in  full,  then  the  same  shall  be  made  pro  rata  to 
the  amount  remaining.  Sixteenth.  Any  resi- 
due or  remainder  I  give  and  bequeath  to  my 
wife,  Mrs.  Alvira  Oades."  The  complainants 
qualified  as  executors,  and  filed  this  bill  to  ob- 
tain a  construction  of  the  wiU.  It  Is  alleged 
In  the  bill  that  the  testator  intended  to  give 
each  beneficiary  20  times  as  many  shares  of 
stock  as  are  therein  mentioned,  and  that, 
where  the  will  reads  "one  share  of  stock  In 
the  steam  barge  John  Oades,"  the  same  was 
Intended  by  testator  to  read,  and  should  read, 
"twenty  shares  of  stock  In  the  Peninsula 
Transit  Company."  The  defendant  Marsh,  ad- 
ministrator, answered,  admitting  some  of  the 
allegations  of  the  bill  to  be  true,  and  as  to  the 
others  the  answer  alleged  that  he  had  no 
knowledge,  and  left  the  complainants  to  their 
proofs.  The  other  defendants,  legatees  men- 
tioned in  the  will,  answered,  admitting  the  al- 
legations of  the  bill  to  be  true,  and  asking  that 
the  prayer  thereof  be  granted.  Proofs  were 
taken  in  open  court,  which  granted  a  decree 
according  to  the  prayer  of  the  bill,  and  con- 
strued the  will  to  mean  that  the  expression  in 
the  third  clause,  "12  shares  of  stock  in  the 
steam  barge  John  Oades,"  meant  "210  shares 
of  stock  In  the  Peninsula  Transit  Company," 
and  that  the  other  clauses  should  be  similarly 
constmed.  From  this  decree  the  administra- 
tor appeals.  The  further  statement  of  essen- 
tial facts  will  be  found  in  the  opinion. 

Otto  KIrchner,   for  api)ellant.     Uonely   & 
Taylor,  for  appellees. 
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QRASI,  3.  (after  BtaCbac  tbe  facts).  Tlie 
learned  oounael  for  tbe  complaiiiants  insist 
that  the  case  comes  within  the  rule  as  stated 
by  Wlgram  In  his  llfth  proposition:  "For  the 
purpose  of  determinlux  the  object  of  a  tes- 
tator's bounty,  or  the  subject  of  disposition, 
or  the  quantity  of  interest  intended  to  be  giv- 
en by  his  will,  a  court  may  inquire  Into  erery 
material  fact  relating  to  the  person  wlio 
claims  to  be  interested  under  the  will,  and 
to  the  property  which  is  claimed  as  the  sub- 
ject of  disposition,  and  to  the  dtcumstanceb 
of  the  testator,  and  of  his  family  and  aOlars, 
for  the  purpose  of  enabling  the  court  to  Iden- 
tify the  person  or  thing  intended  by  the  tes- 
tator, or  to  determine  the  quantity  of  interest 
he  has  given  by  his  will.  •  •  •  iSxampxes 
UlustratUig  the  fifth  proposition  above  stateJ 
might  be  multiplied  without  end.  They  ap- 
pear to  Justify  the  conclusion  that  'eveiy 
claimant  under  a  will  has  a  right  to  require 
that  a  court  of  construction,  in  tbe  execution 
of  its  office,  shaU— by  means  of  exlrlnslc  evi- 
dence—place itself  In  the  situation  of  the  tes- 
tator, the  meaning  of  whose  language  it  is 
called  upon  to  declare.'  It  follows  that  t^ 
with  the  light  which  that  situation  alone  af- 
fords, the  testator's  meaning  can  be  detei.*- 
mUied  by  a  court,  the  court  wldeh  so  detez^ 
mines  does.  In  effect,  declare  that  tbe  teetator 
has  expressed  his  intention  with  certainty,  or, 
in  other  words,  that  his  will  Is  free  from  am- 
biguity. There  Is  no  other  criterion  of  legal 
certauity  in  a  wlU."  Wig.  WlUs,  161,  1(82. 
See,  also,  1  Jarm.  Wills,  423;  Tuxbury  v. 
French,  41  Mich.  7,  1  N.  W.  Wi;  DaUn  v. 
Dakin,  07  Mich.  200,  66  N.  W.  SSi.  The 
leai-ued  counsel  for  tiie  appellant  contends 
that  the  decree  was  not.  In  effect,  a  construc- 
tion of  the  will,  but  a  reformation  of  It;  that 
there  is  no  ambiguity  in  Its  provisions;  and 
tliat,  therefore,  it  comes  within  the  rule  stat- 
ed by  Schouler:  "We  may  lay  it  down,  then, 
at  the  outset,  that  where  the  language  em- 
ployed in  a  will  is  clear,  and  of  well-defined 
force  and  meaning,  extrinsic  evidence  of  what 
was  Intended  in  fact  cannot  be  adduced  to 
qualify,  explain,  enlarge,  or  contradict  this 
language,  but  the  will  must  stand  as  it  Is 
written."  Schouler,  Wills,  i  5S8;  1  Redf. 
Wills,  c.  10,  t  30;  WUldns  v.  AUen,  18  Uow. 
385.  The  rules  of  law  to  be  applied  to  tbe 
construction  of  wills  are  not  in  dispute,  ancl 
are  correctly  stated  by  these  learned  authors. 
Tbe  province  of  the  court  In  each  individual 
case  is  to  determine  whether  it  comes  within 
or  without  these  well-established  rules.  This 
leads  us  to  a  statement  of  the  facts,  about 
which  there  la  no  dispute:  Mr.  Oades  owned 
no  such  property  as  the  steam  barge  John 
Oades.  There  was  no  corporation  known  by 
that  name.  He  owned  no  stock  in,  or  title  to, 
the  steam  barge  John  Oades.  There  was  a 
corporation  oisanlzed  under  tbe  laws  of  this 
state,  known  as  the  Pennlnaula  Transit  Com- 
pany, with  1,880  shares  of  stock,  of  the  par 
Talne  of  fSO  each.  Mr.  Oades  owned  600 
shares  of  this  stock.     The  sole  property  own- 


ed by  this  coipoiaUon  waa  this  barge,  which 
he  and  his  son  had  formerly  owned,  and  liad 
transferred  to  the  corporation.  When  the 
stock  was  issued,  he  sailed  to  have  his  share 
Issued  to  him  in  $5,000  lots,  and  six  certiUcates 
were  issued  In  aocordanoe  with  this  request. 
Before  the  company  was  organized,  and  it 
was  not  determined  what  the  par  value  of 
each  share  should  be,  Mr.  Oades  q)oke  of  his 
Interest  as  shares  of  $1,000  each.  After  the 
organization  and  the  issuance  of  tbe  certitt- 
cates,  he  spoke  of  and  treated  them  in  ttie 
same  manner.  When  be  drew  his  will,  be 
handed  to  the  scrivener  a  memorandum  1 1 
his  assets,  in  which  he  referred  to  this  stock 
as  "thirty  sliareB  stock  steamer  John  Oades, 
$30,000."  This  represented  the  entire  amount 
of  his  stock  in  the  corporation.  Other  mem- 
oranda were  produced,  in  which  he  spoke 
of  it  in  the  same  manner.  The  evidence 
leaves  no  doubt  but  that  he  always  spoke  of 
and  treaited  a  share  as  being  of  the  par  value 
of  $l,00a  It  is  apparent  that  extrlnsk:  evi- 
dence must  be  resorted  to  in  order  to  identify 
this  property  described  In  the  wUl,  and  which 
constituted  the  great  bulk  of  his  assets.  Tills, 
of  necessity,  opened  the  door  to  the  admission 
of  testimony  which  would  enable  the  court  to 
"put  Itself  in  the  place  of  the  testator,  by 
looking  into  the  state  of  his  property  and  the 
circumstances  by  which  he  was  surrounded 
when  he  made  tbe  wiU."  Oounsel  for  the  ap- 
pellant contends  that  when  it  is  shown  that 
this  property  was  transferred  to  a  corpoa- 
tlon,  and  that  he  had  shares  in  that  corpora- 
tion, the  expression,  "shares  of  stock  In  the 
steam  barge  Johns  Oades,"  means  the  same 
thing  as  the  shares  of  stock  in  the  cori>ora- 
tion.  The  terms  of  the  will  do  not  say  so, 
and,  in  our  judgment,  refute  this  conclnslon. 
It  la  evident  upon  the  face  of  the  will  that 
Mr.  Oades  intended  to  substantially  dispose 
of  his  entire  estate  by  specific  bequests.  Tills 
is  manifest  from  clauses  14,  15,  and  16.  By 
clause  15  be  provided  that,  if  there  should  be 
any  snrplos  after  the  specific  legacies,  $130 
shonld  be  given  to  Mrs.  OoUlns,  $200  to  a  sis- 
ter-in-law, and  $200  to  a  niece;  snd,  sbonld 
there  be  any  deficiency  to  meet  the  last  be- 
quest In  full,  then  the  same  should  be  made 
pro  rata  to  the  amount  remaining.  The  term 
used  In  the  sixteenth  clause,  "any  residtie  or 
remainder,"  Implies  naturally  that  be  did  not 
anticipate  that  there  would  be  mtich,  if  any, 
residue.  This  conclusion  is  still  more  mani- 
fest from  his  own  memorandum  of  l>ia  assets 
and  liabilities.  Under  the  construction  of  tbe 
appellant,  tbe  most  singular  and  unnatural  re- 
sults would  follow,  and  certain  provisions  of 
the  will  appear  absurd.  Is  it  conceivable  that 
he  intended  to  give  bis  unborn  child  only 
$200?  Or  that  he  Intended  to  bequeath  to 
his  two  sisters  only  one  share  of  the  stock  of 
the  Peninsula  Transit  Company,  worth  only 
$50,  for  life,  and  upon  their  death  to  be  di- 
vided among  four?  He  evidently  Intended  to 
make  some  liberal  provisions  for  the  support 
of  his  wife  and  the  child  yet  unborn.    He  was 
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ponesaed  of  an  estate  worth  about  $40,000. 
By  this  prorialon,  as  cooatiued  by  tbe  appel- 
lant, he  bequeathed  to  hla  wife  only  9001),  In 
trust  for  the  maintenance  of  herself  and  child. 
It  Is  Impossible  to  believe  that  he  Intended 
any  such  inadequate  proTlaion.  It  Is  also 
manifest  tliat  he  Intended  to  make  among  tUa 
children  and  other  objects  of  his  bounty  an 
equitable  division  of  all  his  property,  and 
reasonable  provisions  for  the  proper  support 
and  maintenance  of  his  wife.  The  result  of 
appellant's  contention  would  be  that  he  in- 
tended to  cut  his  own  children  off  with  a 
mere  pittance,  and  leave  the  bulk  of  bis  en- 
tire estate  to  his  wife,  who  had  a  child  by  a 
former  marriage.  We  think  it  established  be- 
yond controversy  that  the  testator.  In  making 
this  will,  treated  those  SO  shares  as  constitut- 
ing hla  entire  interest  hi  the  boat,  and  his  en- 
tire stock  in  tbe  corporation,  and  that  tbe  ex- 
pression, "one  share  of  stock  in  the  steam 
\mige  John  Cades,"  was  understood  and  in- 
tended by  him  to  mean  20  shares  of  stock  In 
the  corporation.  It  does  not  appear  "from 
the  four  comers  of  the  instrument"  what  is 
meant  by  the  language  used,  but  the  extrinsic 
evidence  clearly  shows  what  tbe  testator 
meant  by  It,  and  courts  should  so  construe 
tbe  wUI.  This  Is  not  In  conflict  with  the  many 
casea  cited  by  appellant's  coonseL  The  de- 
cree Is  affirmed,  with  costs  to  the  complain- 
ants. 

LONG,  a  J.,  did  nort  alt    The  %tber  Joatlcea 
concnired. 


PEERLESS  MANUP'G  CO,  v.  DETROIT 

CYCLE  CO.,  Umited,  et  al. 

(Supreme  Court  of  Michigan.     Dec.  9,  1896.) 

&PPSA1.— Rkvi  sw. 

A  dpcrep  fully  Bustniocd  bj  the  evidence  will 

BOt  be  disturbed  because  of  coixflicting  testimony. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;   WlUard  M.  Lillibridge,  Judge. 

Suit  by  the  Peerless  Manufacturing  Com- 
pany against  the  Detroit  Cycle  Company,  Lim- 
ited, and  others.  Decree  for  complainant.  De 
fendants  appeal.    Affirmed. 

Atkinson  &  Atkinson,  for  appellants.  A.  O. 
Pitts  and  O.  M.  Leonard,  for  appellee. 

LONG,  a  J.  The  defendant  the  Detroit 
Cycle  Company,  Limited,  is  a  corporation  or- 
ganized under  chapter  79,  How.  Ann.  St.,  and 
doing  business  in  the  city  of  Detroit.  The 
complainant  is  a  coriwratlon  of  Cleveland, 
Ohio,  engaged  in  the  business  of  manufactur- 
ing and  selling  bh^ycles  and  bicycle  sundries. 
On  September  IC,  1893,  the  Detroit  Cycle  Com- 
pany was  Indebted  to  the  complainant  In  the 
som  of  $2,706,  and  on  that  day  the  complain- 
ant sent  Frank  R.  Merchant,  an  attorney,  to 
Detroit,  to  secure  the  debt,  and  such  negotla- 
tk>ns  were  bad  that  it  was  agreed  between  Mr. 
Merchant,  representing  the  compialoant,  and 
Mr.   Matheson,  Mr.  Holmes,  and  Mr.  Robin- 


son, representing  the  Detroit  Cycle  Company, 
that  the  latter  should  transfer  to  the  com- 
plainant certain  contracts  as  security  for  the 
complainant's  claim.  It  was  tbe  custom  of 
the  Detroit  Cycle  Company  hi  many  casis  to 
sell  bicycles  on  weekly  and  monthly  iiayments, 
according  to  tbe  terms  of  a  contract  entered 
Into  between  the  parties  by  which  the  bicycle 
was  turned  over  to  the  purchaser,  but  remain- 
ed the  property  of  the  Detroit  Cycle  Company 
until  the  payments  had  been  fully  completed. 
Forty-two  of  these  contracts  were  selected  by 
Mr.  Matbescm,  president  of  tbe  company,  In 
the  presence  of  Mr.  Holmes,  the  treasurer 
and  manager,  and  turned  over  to  Mr.  Mer- 
chant, and  he  left  tbem  with  the  bookkeeper 
of  the  Detroit  Cycle  Company  with  the  under- 
standing that  defendant  Robinson  was  to  hare 
charge  of  them,  and  make  collectloos  upon 
them,  and  turn  the  proceeds  over  to  the  com- 
plainant. A  list  of  these  contracts  was  made, 
and  is  headed,  "List  of  Contracts  Passed  Over 
to  E.  B.  Robinson  on  Behalf  of  the  Peerless 
Manufacturing  Company,  Cleveland,  Ohio, 
September  16,  JJBSe."  Each  contrai:t  was  num- 
bered, and  the  amount  due  on  each  stated  In 
the  list,  as  well  as  the  hamee  of  tbe  parties 
from  whom  the  amounts  were  due,  amounting 
in  all  to  $3,537.96.  Complainant  claims  that 
)>y  this  arrangement  defendant  Robinson  did 
collect  certain  amonnts,  and  for  a  time  re- 
mitted the  proceeds,  or  a  part  thereof,  but 
that  in  December,  1893,  he  refused  and  neg- 
lected to  remit  anything  further.  On  October 
«,  1893,  the  Detroit  Cycle  Company  gave  a 
chattel  mortgage  to  the  defendant  the  Gormul- 
ly  &  JefTrey  Manufacturing  Company,  an  Illi- 
nois corporation,  to  whom  the  Detroit  Cycle 
Company  was  Indebted,  and  at  the  same  time 
assigned  all  Its  contracts  to  that  company  as 
further  security,  huclndlng  many  of  tbe  con- 
tracts formerly  turned  over  to  the  complain- 
ant, and  which  the  latter  contends  were  in 
Robinson's  bands  as  Its  agents  for  collection; 
and  It  is  asserted  that  the  Gormully  &  Jeffrey 
Manufacturing  Company  now  claims  to  own 
those  contracts,  and  has  made  collect  Inns 
thereon.  The  Gormully  &  Jeffrey  Manofac- 
turing  Company  claims  by  Its  answer  that  it 
knew  nothing  of  the  arrangement  by  which 
Robinson  received  these  contracts,  and  was 
to  collect  them  for  tbe  complainant,  bat  ad- 
mits that  tbe  defendant  Detroit  Cycle  Com- 
pany gave  a  chattel  mortgage,  and  assigned 
these  contracts  to  it  to  secure  certain  ind.'bt- 
ednesa  to  it.  It  denies  that  it  received  from 
the  Detroit  Cycle  Company  any  contracts  be- 
longing to  the  complainant,  or  that  it  rect>ived 
any  contracts  from  defendant  Robinson,  and 
avers  that  all  the  contracts  assigned  to  It 
were  at  tbe  date  of  tbe  assignment  In  the 
possession  and  under  the  control  of  the  De- 
troit Cycle  Company,  and  that  it  had  no  no- 
tice that  the  complainant  bad  any  daira  th.'re- 
ta  And  It  further  alleges  that,  relying  up:)n 
the  apparent  ownership  of  the  contracts  evi- 
denced by  the  possession  of  the  same  by  the 
Detroit  Cycle  Company,  and  in  consideration 
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of  the  latter'B  assignment  to  it,  the  Oormnlly 
&  Jeffrey  Manufacturing  Company  advanced 
to  the  aald  Detroit  Cycle  Company  a  large  sum 
of  money  to  relieve  said  contracts  from  the 
Hen  of  the  Preston  National  Bank,  where  sa.d 
contracts  were  held  as  collateral  security  to 
certain  notes  of  the  Detroit  Cycle  Compiny, 
and  that,  in  add<tion  to  paying  about  ¥2,U00,  it 
extended  the  time  of  payment  of  the  amount 
due  it  by  the  Detroit  Cycle  Company,  and 
took  said  chattel  mortgage  and  assignment  in 
good  faith,  and  without  notice  of  any  right  or 
interest  the  complainant  liad  in  any  of  them. 
It  denies  that  it  made  any  collections  on  con- 
tracts belonging  to  the  complainant.  It  al- 
leges that  on  account  of  Its  succeeding  to  tae 
business  of  the  Detroit  Cycle  Company,  and 
transacting  business  at  the  same  store,  cer- 
tain moneys  have  been  paid  into  Its  hands  by 
various  parties,  and  also  several  bicycles  have 
been  left  with  it,  which,  it  Is  informed,  be- 
longed to  the  complainant  or  to  the  Detroit 
Qyde  Company,  for  all  of  which  sums  col- 
lected and  mactiines  left  with  it  the  defend- 
ant is  ready  to  account  to  whomsoever  it  is 
proper.  Defendant  Robinson  denies  by  bis  an- 
swer tiiat  he  ever  received  these  contracts, 
and  alleges  that  he  refused  to  have  anything 
to  do  with  the  collection  of  them  persoaally, 
and  that,  if  any  amounts  have  been  paid  to. 
the  complainant  upon  its  account.  It  was  done 
at  the  request  of  the  manager  of  the  Detroit 
Cycle  Company;  and  he  denies  that  he  ever 
made  any  agreement  at  any  time  to  col'e.t 
said  contracts  for  the  complainant,  or  that  he 
is  in  any  way  indebted  to  the  complainant 
On  the  hearing  the  court  below  made  a  de- 
cree finding  that  there  was  due  from  the  De- 
troit (^'cle  Company  to  the  complainant  the 
sum  of  $2,817.62,  and  that  for  such  amount 
complainant  had  a  lien  upon  all  the  contracts 
for  the  sale  of  bicycles  set  forth  and  enumer- 
ated in  the  schedule  made  and  delivered  by 
the  officers  of  the  company  to  the  complainant 
on  Septeml>er  16,  1883,  and  that  this  was  a 
flist  lien  thereon,  and  not  subject  to  any  lien 
acquired  by  the  Gormully  &  Jeffrey  Manu- 
facturing Company;  that  that  company  should 
account  to  the  complainant  for  the  monrys 
received  by  it  upon  said  contracts;  that  as  to 
the  remainder  of  said  contracts  Edwin  B. 
Robinson  should  account  for  all  sums  collect- 
ed thereon  after  the  16th  day  of  September, 
1883,  that  being  the  day  when  the  contracts 
were  accepted  by  him  for  collection  on  behalf 
of  complainant,  as  fotmd  by  the  court.  The 
court  referred  the  matter  of  accounting  to  a 
circuit  court  commissioner  of  Wayne  county 
to  ascertain  the  true  state  of  the  account, 
what  had  been  collected  upon  each  contrac-t, 
and  by  whom,  and  what  bicycles  had  been  re- 
turned, and  what  contracts  had  been  settled 
and  compromised,  and  by  whom,  and  direct- 
sd  that  the  Goimully  &  Jeffrey  Manufactur- 
ing Company  and  ISdwin  B.  Robinson  should 
account  for  such  contracts,  and  pay  over  to 
the  complainant  the  amount  found  due  from 
them,  respectively,  within  10  diiys  after  said 


accounting  should  be  completed,  and  directed 
that,  lihould  any  deficiency  remain,  the  com- 
missioner should  sell  bicycles  returned  to  meet 
it,  and  report  his  doings  thereon  to  the  court. 
The  court  further  found  that  the  bicycle  con- 
tracts for  which  the  Gormully  &  Jeffrey  Man- 
ufacturing Company  should  account  were  the 
16  which  were  included  In  the  assignment  to 
tliat  company,  and  which  Iiad  l>een  theretofore 
turned  over  to  Robinson  for  collection,  and 
that  It  should  also  account  for  other  contracts 
enumerated  In  Schedule  A  upon  which  its 
agents  may  have  received  payments,  and  that, 
should  any  default  be  made  in  the  sum  found 
due  to  the  complainant  from  either  Edwin  B. 
Robinson  or  the  Gormully  &  Jeffrey  Mann- 
facturlng  Company  for  10  days  after  the  com- 
ing in  of  the  report,  the  complainant  should 
have  execution  therefor.  From  this  decree  the 
defendants  appeal. 

It  would  not  be  profitable  to  set  forth  or  dis- 
cuss the  testimony  given  in  the  case.  We  are 
satisfied  that  the  testimony  fully  sustains  the 
decree  made  by  the  court  below.  It  Is  con- 
tended, however,  by  counsel  for  defendants, 
that  Mr.  Matheson,  Mr.  Holmes,  and  Mr.  Rob- 
inson had  no  power  or  authority  to  act  for  the 
company  In  turning  over  these  contracts  to 
the  complahiant's  agent  on  September  16, 1893. 
It  appeared  that  Mr.  Matheson  was  the  presi- 
dent of  the  company,  Mr.  Holmes  the  treas- 
urer, and  Mr.  Robinson  Its  secretary;  and  we 
think  there  is  sufficient  testimony  to  show 
that  they  haiT  such  authority.  It  was  not  an 
act  creating  a  debt  against  the  company,  but 
the  turning  over  of  property  for  the  purpose 
of  securing  a  debt.  It  is  admitted  that  thf> 
Detroit  C^cle  Company  was  Indebted  to  the 
complainant.  The  decree  below  will  be  af- 
firmed, and  the  record  remanded  for  the  par- 
pose  of  an  accounting.  The  complainant  will 
recover  its  costs.  The  other  Justices  concur- 
red. 


BORCK  T.  MICHIGAN  BOLT  &  NUT 

WORKS. 

(Supreme  Court  of  Michigan.     Dec.  9,  1896.) 

EmPLOTINO   MlIiOR— Neomqencb — Fboximatb 

Cadbb. 

1.  Hiring  a  l>oy  in  contravention  of  3  How. 
Ann.  St.  f  1097cS,  declaring  it  unlawful  for 
a  manufactiuing  establishment  to  hire  a  child 
under  14  years  of  age  withont  the  written  con- 
sent of  the  parent,  is  not  the  proximate  cause  of 
his  injury  received  from  falling  into  oneoTered 
cogwheels  while  scuffling  with  another  boy. 

2.  The  provision  in  3  How.  Ann.  St  {  1997c6, 
relative  to  manufacturing  establishments,  tiiat 
"all  gearing  and  belting  shall  be  provided  with 
proper  safeguards,"  does  not  have  to  be  ciMnplied 
with  till  after  notice  by  the  inspector  mentioned 
in  the  section;  it  iieing  provided  m  section  1987c7, 
that,  "if  •  •  •  belting,  shafting,  gearing, 
elevators  and  machinery  •  •  •  are  located  w 
as  to  be  dangerous  to  employes  and  not  sufficient- 
ly gnardcd,  •  •  •  after  due  notice  of  such  de- 
fect said  proprietors  •  •  •  shall  be  deemed 
guilty  of  violating  the  provisions  of  this  act" 

Error  to  circuit  court,  Wayne  county;  Wtt- 
lard  M.  LUllbrldge,  Judge. 
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Action  by  Anthony  Borck,  by  next  friend, 
against  tbe  Michigan  Bolt  &  Nut  Works. 
Jutigment  for  defendant  Plaintiff  brings  er- 
ror.   Affirmed. 

W.  H.  Turner  and  Moore  &  Moore,  for  ap- 
pellant   Gray  &  Gray,  for  appellee. 

LONG,  0.  J.  Plaintiff  was  Injured  by  faU- 
ing  Into  tbe  cogwheels  in  a  machine  used  by 
the  defendant  in  Its  shop.  He  was  about  12Vi 
years  old  at  the  time  he  entered  defendant's 
employ,  and  bad  worked  in  the  shop  alx>ut  3 
months  when  the  accident  happened.  The  de- 
fendant's shoy  is  about  50  feet  wide  and  some 
2S0  feet  long.  It  is  well  lighted,  and  the  ac- 
cident occurred  In  tbe  daytime.  The  ma- 
chines ate  arranged  In  the  shop  In  three  rows, 
tbe  space  between  the  rows  being  about  six 
feet  The  machines  are  about  four  feet 
square,  and  some  consist  of  cogwheels,  and 
others  of  twisted  blades.  The  cogwheels  are 
about  one  foot  in  diameter,  three  at  the  bot- 
tom and  four  at  the  top  of  the  machine.  They 
were  uncovered,  and  plain  to  the  view. 
PlaintlfTs  work  was  at  one  end  of  tbe  shop 
and  his  duty  was  to  place  nuts  on  the  bolts. 
On  tbe  day  of  the  injury  he  had  passed 
tbroogta  tbe  center  space,  got  a  pall  of  the 
nuts,  and  was  returning  to  his  place.  He  tes- 
tifies In  relation  to  the  Injury  as  follows: 
"The  machine  I  was  hurt  on  was  next  to  the 
last  towards  the  river  in  the  middle  row.  I 
went  to  the  machine  to  get  a  pail  of  nuts. 
They  were  standing  alongside  of  the  machine. 
I  picked  up  the  pail,  and  had  it  in  my  hand. 
Then  Fred  Lampke  came  up.  He  is  a  boy 
about  my  size  and  age.  He  says,  'Give  me  the 
nuts;'  and  I  said:  'No,  sir;  I  will  not  I  use 
them  as  well  as  you  do.  I  need  them  more 
than  you  do,  because  I  am  further  behind;' 
and  then  he  jerked,  and  said  he  wanted  them, 
and  I  said  I  wouldn't  let  him  have  them. 
He  was  trying  to  get  them  away  from  me. 
I  resisted,  and  we  both  pulled  on  tbe  pail. 
Then  he  jerked  it,  and  gave  me  a  shove,  and 
I  fell  backward  right  into  the  cogwheels.  He 
Btmck  me  at  tbe  time  with  bis  bands  like 
that  and  be  let  go  of  the  pail  at  the  same 
time.  At  the  time  he  let  go  I  fell.  We  were 
both  pulling  then.  I  fell  into  tbe  cogwheels, 
and  my  hand  got  into  the  cogwheel,  and  I 
fell  onto  the  box."  On  cross-examination  he 
testified  that  be  went  up  and  down  between 
these  machines  every  day  for  three  months; 
that  be  was  familiar  with  the  construction 
of  machines,  knew  how  they  ran,  bad  seen 
tbe  cogwheels  in  motion  before,  but  never  saw 
anybody  hurt  there;  that  he  knew  if  any  one 
got  his  fingers  between  tbe  cogs  his  fingers 
would  be  smashed;  that  be  knew  enough  to 
keep  away  from  the  machines  while  they  were 
In  motion;  that  they  were  In  plain  sight  as 
be  went  up  and  down  the  passageway;  and 
that  it  was  light  It  was  shown  that  both 
the  fatber  and  mother  of  the  plaintiff  knew 
of  his  employment  there,  and  never  objected 
to  It  though  no  written  consent  was  given  by 
either  of  tbe  parents.    It  is  contended  that  the 


defendant  was  negligent  In  employing  tbe 
plaintiff  without  the  written  consent  of  bis 
parents.  Section  1997c3  of  3  How.  Ann. 
St  provides:  "It  shall  be  unlawful  for  any 
factory,  manufacturing  or  mercantile  estab- 
lishment to  hire  or  employ  any  child  under 
the  age  of  fourteen  years  without  first  receiv- 
ing the  permission  in  writing  of  the  parent  or 
guardian,  stating  tbe  name  and  age  of  said 
child."  The  next  section  provides:  "No  place 
where  less  than  ten  persons  or  children  are 
employed  shall  be  deemed  a  manufacturing 
establishment"  It  may  be  said  as  to  this 
claim  that  there  is  nothing  in  tbe  record  show- 
ing how  many  persons  or  children  were  em- 
ployed in  defeudant's  factory;  but  counsel  for 
plaintiff  insists  that  it  is  plain  that  more  than 
10  persons  were  employed  when  the  number 
of  nuichlnes  are  considered,  and  that  they  are 
all  In  motion.  There  is  some  force  in  this  con- 
tention, and,  if  the  case  rested  upon  this  ques- 
tion alone,  we  should  hesitate  to  hold  that  the 
statute  had  been  complied  with.  The  ques- 
tion must  be  determined  therefore,  upon  other 
grounds.  The  act  itself,  by  section  8,  pro- 
vides a  penalty  for  Its  violation.  It  is  ap- 
parent that  tbe  noncompliance  with  the  terms 
of  the  statute  was  not  tbe  proximate  cause 
of  the  injury.  The  failure  to  comply  with  the 
statute  by  obtaining  tbe  written  consent  of 
the  parents  had  nothing  to  do  with  the  In- 
Jury,  as  it  was  not  one  of  the  natural  results 
of  such  failure  to  obtain  the  consent  There 
is  no  count  in  the  declaration  for  negligence 
In  employing  the  plaintiff,  and  it  counts  only 
upon  tbe  failure  of  the  defendant  to  obtain 
the  consent  of  the  parents.  Tbe  damages 
claimed  are  for  the  loss  of  the  platntUTs 
thumb.  Tbe  direct  and  proximate  cause  of 
the  Injury  from  which  the  damages  fiow  was 
either  the  scuffle  between  tbe  plaintiff  and 
Lampke,  by  which  the  plaintiff  fell  or  was 
thrown  into  the  cogwheels,  or  the  uncovered 
condition  of  the  wheels.  How  can  it  be  said 
that  the  failure  to  obtain  the  parents'  written 
consent  to  his  working  in  the  shop  In  any 
manner  caused  the  injury,  or  was  In  any  way 
connected  with  it?  In  Poland  v.  Earhart  70 
Iowa,  285,  30  N.  W.  037,  the  defendant  in 
violation  of  the  statute,  sold  a  revolver  to  plain- 
tiff's minor  son,  wherewith  he  by  accident 
shot  himself.  Plaintiff  sued  for  loss  of  serv- 
ices, and  for  expense  incurred  In  nursing  him. 
It  was  held  that  In  the  absence  of  a  show- 
ing that  there  was  something  in  the  minor's 
disposition  or  want  of  experience  from  which 
defendant  might  reasonably  have  anticipated 
that  such  an  accident  would  happen,  plaintiff 
could  not  recover.  The  court  said:  "The  im- 
mediate cause  of  these  injuries  was  not  tbe 
sale  of  the  weapon  by  defendant  but  tbe 
accident  which  subsequently  occurred  while 
the  boy  was  handling  it  whereby  be  was 
wounded."  The  damages  to  be  recovered  In 
an  action  must  always  be  tbe  natural  and 
proximate  consequences  of  the  wrongful  act 
complained  of.  If  a  new  force  or  power  has 
intervened  of  itself  sutficiout  to  stand  as  tbe 
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cause  of  tbe  misdilef  or  Injury,  the  first  mast 
be  considered  as  too  remote.  Scbmldt  r. 
MitcbeU,  84  lU.  195.  See,  also,  Swlnfin  t. 
Lowty  (Mhiii.)  34  N.  W.  22.  As  to  proximate 
caase,  see  Lewis  v.  Kailway  Co.,  51  Mich.  55, 
19  N.  W.  744,  where  tbe  cases  are  collected 
and  discussed  by  Mr.  Justice  Cooley. 

It  Is  also  contended  that  the  defendant  had 
(ailed  to  comply  with  section  1997c6,  3  How. 
Ann.  St,  which  provides  that:  "All  gearing 
and  belting  shall  be  provided  with  proper  safe- 
guards." It  is  contended  by  counsel  for  de- 
fendant that  this  was  no  violation  of  the  stat- 
ute inasmuch  as  It  Is  provided  by  section  6  of 
that  act,  being  section  1997c7,  3  How.  Ann. 
St.,  that:  "If  •  •  •  the  belting,  shafting, 
gearing,  elevators  and  machinery  in  the  shops 
and  factories  are  located  so  as  to  be  danger- 
ous to  employes  and  not  sufficiently  guarded, 
*  *  *  after  due  notice  of  such  defect  said 
proprietors  or  agents  shall  be  deemed  guilty 
of  violating  tbe  provlstons  of  this  act."  It  la 
claimed  that  "after  due  notice  of  such  defect" 
means  the  notice  to  be  given  by  tbe  Inspector 
mentioned  In  section  6  of  the  act  We  think 
this  was  the  notice  required.  There  is  no  pre- 
tense that  any  such  notice  was  given.  The 
statute  is  very  diCTerent  than  tbe  one  cited  In 
Ashman  v.  Railway  Co.,  90  Mich.  567,  51  N. 
W.  645. 

Counsel  for  plaintiff  further  contends  that 
tbe  defendant  was  guilty  of  negligence  in  not 
furnishing  the  plaintiff  a  safe  place  to  work; 
that  the  (dalntiff  was  too  Immature  tn  intel- 
lect to  appreciate  the  dangers  of  the  iriace, 
and  in  potting  bim  there,  and  not  Instructing 
him  in  regard  to  the  danger,  the  defendant 
was  guilty  of  negligence.  The  court  below 
was  o'f  the  opinion  that  the  plaintiff,  when  he 
entered  the  defendant's  employ,  saw  and 
knew  the  danger  of  getting  into  the  cog- 
wheels, and  therefore  assumed  the  riria  of 
the  employment.  In  this,  we  think,  the  court 
was  correct  The  testimony  of  the  plaintiff 
shows  conclusively  that  he  knew  and  appre- 
hended the  danger.  It  cannot,  therefore,  be 
said  upon  this  record  that  he  was  too  imma- 
ture-to  know  the  danger  he  was  In.  The  ac- 
cident apparently  was  the  result  of  the  con- 
tention of  the  plaintiff  and  Lam^dte  over  the 
pall,  for  which  the  defendant  was  in  no  wise 
responslbla  The  open  cogwheels  were  to  be 
seen  by  them,  and  the  plaintiff  testified  that 
he  knew,  'if  anybody  got  their  Angers  in  be- 
tween the  cogs,  they  would  be  smashed."  We 
think  the  court  below  properly  directed  tbe 
verdict  in  favor  of  defendant.  Tbe  judgment 
must  be  affirmed.  Tbe  other  justices  concor- 
red. 


STATE  V.  ABEGGLEN. 

(Supreme  Court  of  Iowa.     Dec  9,  1896.) 

Ckiminal  Law — AprsAi. — Recohd— Ixdbz. 

(3oart  rule  97,  requiring  an  index  to  the  ah- 

•trnct,  will  be  eniorcod,  so  as  to  reijuire  an  ap- 

pellnnt  to  point  out  the  part  of  the  abstract  m 

which  the  evidence  complnino<l  of  is  contained. 


Appeal  from  district  court,  Monroe  county; 
T.  M.  Fee,  Judge. 

Indictment  for  seduction.  Verdict  of  guilty, 
and  a  judgment  from  which  tbe  defendant 
appealed. 

T.  B.  Perry  and  J.  F.  Abegglen,  for  ap> 

pellant 

PER  CURIAM.  The  abstract  in  this  case 
covers  some  70  pages,  and  the  questions  pre- 
sented for  our  consideration  are  as  to  particu- 
lar parts  of  tbe  evidence.  There  Is  no  Index 
to  the  abstract,  nor  is  there  In  appellant's 
argument  a  reference  to  where,  m  the  ab- 
stract the  testimony  or  rulings  referred  to 
may  be  found.  The  following  Is  rule  No.  97 
of  this  court:  "The  abstract  must  be  accom- 
panied by  a  complete  index  of  Its  contents, 
and  must  show  whether  papers  and  entries 
therein  mentioned  may  be  found  in  the  tran- 
script as  well  as  in  the  abstract"  When 
this  rule  is  observed,  an'l  we  are  aided  in  the 
argument  by  a  reference  to  pages  of  the  rec- 
ord to  be  consulted,  our  work  Is  much  facili- 
tated, which  the  public  interest  requires 
should  be.  The  rule  Is  a  reasonable  one,  and 
no  excuse  Is  shown  why  it  should  not  be  ob- 
served. With  this  defective  condition  of  the 
record,  and  the  absence  of  an  argument  for 
the  state,  we  are  the  more  liable  to  misappre- 
hension or  error,  which  should  be  avoided. 
The  submission  is  set  aside,  and  the  cause 
continued  for  the  perfection  of  the  abstract, 
which  Is  to  be  done  In  20  days  from  tbe  filing 
of  this  opinion. 


AUSTIN  V.  WHBATON. 
(Supreme  Court  of  Iowa.     Dec.  9,  1898.) 
Trial— Provixcb  op  Jubt. 
In  an  action  by  an  administrator  upon  notes, 
where  the  ownership  of  tlie  notes  by  plaintiff's 
intestate  was  in  iarae,  as  determining  the  liabil- 
ity of  defendant,  and  the  evidence  as  to  ownership 
was  sharply  conflicting,  it  was  error  to  direct  a 
verdict  for  the  plaintiff. 

Appeal  from  district  court,  Tama  county; 
John  R.  Caldwell,  Judge. 

Action  on  promissory  notes.  Judgment  for 
plaintiff,  and  the  defendant  appealed.  Re- 
versed. 

W.  H.  Stivers,  fof  appellant  Strnble  & 
Stlger,  for  appellee. 

GRANGER,  J.  The  platntlff  Is  the  admin- 
istrator of  the  estate  of  Lndnda  Tumey,  de- 
ceased. Ralph  Moorcroft  Is  Insane,  and  the 
defendant  is  his  guardian.  Martin  Tnmey  Is 
the  surviving  husband  of  Ludnda  Tumey. 
This  action  Is  to  recover  on  notes  alleged  to 
have  been  given  by  Ralph  Moorcroft  to  Lu- 
dnda Turney  In  her  lifetime,  which  notes 
aggregated  about  9SSS.  The  main  issue  of 
fact  In  the  case  is  whether  or  not  Ludnda 
Tnmey,  at  her  death,  held  the  notes  of  Ralph 
Moorcroft.  Some  conceded  or  established 
facts  are  as  follows:    Mrs.  Turney  died  In 
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Febraary,  1893,  intestate,  and  withoat  tosne. 
In  July,  1893,  her  bu»band  waa  appointed  as 
the  administrator  of  her  estate,  and  waa  suc- 
ceeded in  that  capacity  by  the  defendant  in 
Januaty.  1894.     About  April  1,  1893,  Ralph 
Moorcroft   mad«   to   Martin    Tnmey    some 
promissory    notes,    probaMy    four    or    five. 
These  notes  were  Indorsed  and  deUrered  to 
one  Emellne  Cionklin,  and  were  signed  by 
both   Ralph   and  W.   T,   Moorcroft,   W.   T. 
Moorcroft  being   a  son   of   Ralph.     Martin 
Tumey  waa  a  witness  for  plaintiff,  and  he 
said  that,  after  his  wife's  death,  and  before 
his  appointment  as  administrator,  he  found 
among  her  effects  three  or  four  notes,  signed 
by   Ralph   Moorcroft,   and   that,   supposing 
them  to  be  his,  becatMe  of  his  wife's  death, 
be  presented  them  to  Ralph  Moorcroft,  who 
executed  to  him  the  notes  that  he  assigned  to 
Miss  Gooklln  some  time  in  May,  and  that 
they  were  signed  by  W.  T.  Moorcroft  also. 
Plaintiff  relies  on  the  fact  of  this  exchange 
of  notes  to  fix  Ralph's  liability  in  this  suit, 
because  be  had  no  right  to  malce  the  ex- 
change with  Tnmey,  not  then  administrator. 
The  rule  of  law  is  not  questioned.     W.  T. 
Moorcroft  was  a   witness   for  the  defense, 
and  be  says  that  before  Mrs.  Tumey's  death, 
Martin  Tumey  held  the  notes  of  his  father, 
signed,  also,  by  him;   that,  after  he  became 
of  age,   he  rigned  them  at  the  request  of 
Martin  Tnmey;  that  there  were  five  of  them; 
that  he  paid  the  interest  on  these  notes  as 
they  became  due  to  Martin  Tumey;   that  he 
did  the  business  of  his  father,  and  that  Mrs. 
Tnmey  did  not  hare  his  notes,  basing  his 
Icnowledge  on  the  fact  of  his  doing  his  busi- 
ness;  that  Martin  Turney  gave  the  notes  to 
him  to  get  his  father  to  sign;   that,  when  he 
received  them,  they  had   t>een  assigned  to 
Miss  ConkUn;  that  Tumey  requested  him  to 
8ign  the  notes  along  with  bis  father;    and 
that  be  signed  them,  and  took  them  to  his 
father,   who  signed  them,  and  he  returned 
them  to  Tumey.    He  says  that,  when  Tumey 
gave  him  the  notes,  he  told  him  that  Miss 
Conklln  wanted  new  notes,  payable  to  her- 
self, and   that  Tumey  gave  him  the  new 
notes,  filled  ready  for  signing.     Notlilng  in 
the  record  warrants  the  conclusion  that  the 
statements  of  both  W.  T.  Moorcroft  and  Mar- 
tin Tumey  are  true.     Both  are  not  true.    Be- 
fore Mrs.  Tumey's  death,  either  she  or  her 
husband  held  the  notes  of  Moorcroft    If  It 
was  Mrs.  Tumey,  they  were  alone  the  notes 
of  Ralph.     If  it  was  the  husband,  they  were 
the  notes  of  Ralph  and  his  son.     There  is 
evidence  corroborative  of  both  Moorcroft  and 
Tumey,  and  It  Is  not  for  us  to  say  which  Is 
sustained,  or  what  the  real  facts  are.     The 
court  directed  a  verdict  for  plaintiff  on  the 
ground  of  a  elear  preponderance  of  evidence 
establishing  the  plalnttfTB  claim.     If  we  as- 
sume that  by  a  clear  preponderance  of  erl- 
denc«  is  meant  such  a  state  of  the  evidence 
as  to  bring  the  case  within  the  rule  of  Meyer 
T.  Honck,  80  Iowa,  319,  62  N.  W.  235,  and 
tbtia  avoid  any  doubt  as  to  the  legal  import 
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of  the  motion,  we  will  likely  meet  the  Inten- 
tion of  appellee  in  presenting  the  motion,  and 
of  the  court  in  its  consideration.  We  think  it 
was  error  to  sustain  the  motion.  It  is  tme 
there  is  direct  testimony,  and  considerable  of 
it  to  the  fact  that  Mrs.  Turney  had  the  notes 
of  Ralph  Moorcroft  of  about  the  amoimt 
claimed.  It  Is  also  trae  that  Tumey  says 
that  he  took  these  notes  and  exchanged  them 
for  the  notes  assigned  to  Miss  Oonklin.  It 
is  just  as  trae  that  W.  T.  Moorcroft  says  his 
name  was  to  notes  held  by  Tumey  at  th« 
same  time  for  about  the  same  amount  that 
Tumey  gave  them  to  him  with  Indorsements 
thereon  to  Miss  Conklln,  and  that  these  were 
the  notes  taken  up  in  lieu  of  those  last  sign- 
ed. His  statements  have  corroboration.  We 
do  not  know  upon  what  theory  it  Is  to  be 
said  that  the  evidence  Is  so  in  favor  of  either 
party  as  to  leave  no  substantial  conflict  or 
question  for  the  Jury.  There  is  no  claim  that 
two  sets  of  notes  were  executed  In  1893,  or 
that  two  sets  were  assigned  to  Miss  Oonklin. 
The  fact  as  to  what  notes  were  taken  up  In 
tieu  of  those  executed  in  1898  Is  one  about 
which  there  Is  a  question  for  the  Jury.  It 
should  be  remembered  that  we  have  not  set 
out  all  the  evidence,  nor  enough  of  it  to  jus- 
tify a  conclusion,  nor  have  we  Intended  to 
do  so.  As  to  what  facts  are  warranted,  from 
all  the  evidence,  we  express  no  opinion.  Ths 
Judgment  Is  reversed. 

KINNB,  J.,  took  no  part  in  this  case. 


STATE  V.  CLARK. 

(Supreme  Court  of  Iowa.     Dec.  9,  1896.) 

A9SAULV  WITH  Intent  to  Kill  — Indictment — 

Witn'BSS-Ckoss-Examinatios— Impeachment. 

1.  An  indictment  charging  that  defe"'iant  fe- 
lonionsly  and  with  malice  aforethought  made  an 
assault  upon  his  wife,  "and  did  then  and  there 
willfully  and  feloniouaiy,  with  said  razor,  cut 
wound,  and  stab"  his  wife,  "with  a  felonious  in- 
tent then  and  there  ♦  ♦  •  to  liill  and  murder 
her,"  ia  not  objectionable,  as  not  charging  that 
the  assault  was  committed  with  intent  to  Icili.  but 
mercl}-  charging  that  the  battery  waa  committed 
with  such  intent. 

2.  On  trial  of  defendant  for  assault  on  his  wife 
with  a  razor  with  intent  to  kill,  where  defendant 
testified  that  for  aeYerai  hours  prior  to  the  oc- 
currence he  had  been  drinlcing,  and  had  no  recol- 
lection as  to  such  occurrence,  or  that  he  had  a 
razor  with  him,  it  was  proper  cross-examination, 
for  the  purpose  of  impeachment,  to  aslc  iiitn  if,  on 
the  morning  following  the  occurrence,  he  had 
stated  to  a  third  person  tliat  he  had  horrowetl  the 
razor  which  he  used  at  the  time  of  the  assault. 

3.  On  trial  of  a  defendant  for  assault  with  in- 
tent to  kill  his  wife,  a  question  put  to  the  wife, 
on  cross-examination,  as  to  whether  she  had  stat- 
ed to  a  third  person,  before  her  marriage,  that 
she  was  going  to  marry  defendant  for  the  pur- 
pose of  getting  him  to  bniid  a  house  for  her,  was 
improper,  the  matter  l>eiiig  irrelevant. 

Appeal .  from  district  court,  Polk  county; 
W.  A.  Spurrier,  Judge. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  an  assault  with  intent  to  commit 
murder  upon  Emma  Clark,  and  sentenced  to 
10  years'  Imprisonment  in  the  penitentiary. 


268 


69  NORTHWESTERN  REPORTER. 


0owa. 


From  this  Judgment  the  defendant  appeals. 
Affirmed. 

Mackenzie  &  Dewey,  for  appellant.  Milton 
Bcmley,  Atty.  Gen.,  and  Jesse  A.  Miller,  for 
the  State. 

GIVEN,  J.  1.  The  first  contention  of  appel- 
lant's counsel  is  that  the  Indictment  does  not 
charge  that  the  assault  was  with  intent  to 
commit  murder.  Omitting  the  words  Imma- 
terial to  this  Inquiry  from  the  charging  part 
of  the  indictment,  we  have  the  charge,  as 
follows:  "The  said  Isaac  Clark  •  •  •  then 
and  there,  with  a  razor  »  •  •  then  and 
there  held  in  the  hands  of  him,  the  said  Isaac 
Clark,  »  •  •  willfully,  unlawfully,  feloni- 
ously, and  with  malice  aforethought  did  make 
an  assault  In  and  upon  the  person  and  body 
of  one  Emma  Clark,  and  did  then  and  there 
willfully  and  feloniously,  with  said  razor, 
*  •  •  cut,  wound,  and  stab  the  said  Emma 
Clark,  •  •  •  with  a  felonious  hitent  then 
and  there  by  .said  Isaac  Clark  to  kill  and 
murder  her,  the  said  Emma  Clark."  It  is  ar- 
gued that  the  intent  alleged  relates  to  the 
battery,  and  not  to  the  assault;  but  we  do 
not  think  the  Indictment  should  be  so  con- 
strued. We  think  It  would  be  plain  to  "a  per- 
son of  common  understanding"  that  it  was  in- 
tended to  charge  that  the  assault  was  with  in- 
tent to  commit  murder.  See  Code,  S  4305. 
The  allegation  that  the  battery  was  commit- 
ted Is  not  essential  to  the  charge  of  an  assault 
with  Intent  to  commit  murder,  and,  if  this  al- 
legation be  omitted,  as  it  may,  then,  clearly, 
the  Intent  charged  relates  to  the  assault  We 
think  the  indictment  is  sufficient. 

2.  The  defendant  was  examined  as  a  wit- 
ness in  his  own  behalf,  and  testified  at  length 
concerning  difflcultles  between  him  and  his 
wife,  Emraa  Clark,  prior  to  the  time  this  as- 
sault Is  alleged  to  have  been  made.  He  also 
testified  that  he  had  been  drinking  during 
the  day  preceding  that  evening,  and  disclahn- 
ed  any  recollection  as  to  the  occurrences  tliat 
evening  with  his  wife.  Upon  cross-examina- 
tion the  state  inquired  of  him  at  length,  and 
without  objection,  as  to  the  occurrences  of 
that  evening,  in  which  he  stated,  among  other 
things,  as  follows:  That  he  did  not  remem- 
ber of  having  a  razor  at  all.  "I  remember  of 
seeing  her  draw  the  razor  after  I  clinched  with 
her."  The  defendant  was  recalled  for  further 
cross-examination,  and  asked  If,  on  the  morn- 
ing following  the  occurrences,  and  in  the  Jail, 
be  had  stated,  in  the  presence  of  a  Mr.  Moore, 
that  he  bad  borrowed  a  razor  of  a  friend  which 
he  used  on  that  occurrence.  The  defendant 
objected,  as  not  proper  cross-examination,  and 
now  complains  that  his  objection  was  over- 
ruled. We  think  it  was  proper  cross-examina- 
tion, as  bearing  upon  the  statement  of  the 
witness  In  chief  that  he  did  not  recollect  the 
occurrence  of  that  evening  with  his  wife.  It 
was  also  competent  as  laying  the  fotmdation 
for  Impeaching  the  defendant  Mr.  Moore 
was  called  by  the  state  tor  that  purpose,  and 


the  defendant  objected,  because  his  name  did 
not  appear  upon  the  indictment;  but  it  was 
not  necessary  that  it  should  so  appear,  he 
being  called  for  the  purpose  of  contradiction 
only. 

3.  Mrs.  Emma  Claiic  was  examined  on  be- 
half of  the  state,  and  asked,  upon  cross-exam- 
ination. If  she  had  stated  to  Mrs.  Brady  that 
she  was  going  to  marry  Clark  for  the  purpose 
of  getting  him  to  build  a  house  for  her.  The 
state  objected  as  Incompetent,  irrelevant  and 
Immaterial,  and  not  proper  cross-examination. 
The  objection  was  sustained,  and  of  this  ap- 
pellant complains.  We  think  the  matter  In- 
quired about  was  not  proper  cross-examina- 
tion, was  Immaterial  to  the  Issues  in  this  case, 
and,  therefore,  the  objection  was  properly  sus- 
tained. We  find  no  error  in  this  recwd  preju- 
dicial to  the  appellant,  and  the  judgment  •( 
the  district  court  Is  therefore  affirmed. 


WORTHINGTON  et  al.  v.  OAK  &  HIGH- 
LAND PARK  IMP.  CO.  et  al. 
(BYERS,  Intervener). 
(Supreme  Court  of  Iowa.     Dec.  9,  1896.) 

COHTRACT  OV  BeRVIOE— AdOPTIOIT  BT  KeOSIVBB  — 
UHAnTHOUIZED  DI8CHAROE— MlASDRS 

or  Damaobs. 

1.  A  receiver  was  appointed  to  take  control  ©f 
a  college,  with  authority  to  adopt  any  contract 
that  had  been  made  with  teachers  for  the  ensuing 
year.  Intervener,  who  had  been  engaged  to 
teach,  was  Informed  by  receiver  that  he  would 
"make  good"  the  contracts  previously  made,  and 
that  she  could  have  her  positioD  if  she  desired  it 
Intervener  entered  upon  the  discharge  of  her  du- 
ties under  the  contract  Held,  that  the  receiver 
was  bound  by  the  agreement. 

2.  On  the  subsequent  discharge  of  intervener 
for  no  fault  of  heis,  after  the  be^rinning  of  the 
school  year,  when  it  was  impossible  for  her  to 
secure  another  position,  she  was  entitled  to  re- 
cover full  compensation,  at  the  contract  price,  for 
the  remainder  of  the  school  year. 

Appeal  from  district  court,  Polk  county; 
Thomas  F.  Stevenson,  Judge. 

The  appeal  in  this  case  involves  the  validity 
of  a  contract  alleged  to  have  been  made  by 
Caroline  E.  Byers  with  L.  M.  Mann,  receiver 
of  the  Highland  Park  Improvement  Compa- 
ny, by  which  contract  she  alleges  she  was 
employed  as  a  teacher  by  said  receiver,  and 
wrongfully  discharged  from  said  employment. 
in  violation  of  said  contract  There  was  a 
full  hearing  before  the  court,  and  It  was  fbund 
that  the  Intervener  was  entitled  to  recover 
$30,  which  sum  was  ordered  to  be  paid  from 
the  funds  In  the  hands  of  the  receiver.  Caro- 
line E.  Byers,  intervener,  appeals.     Reversed. 

Cummins  &  Wright  for  appellant.  O.  C. 
&  O.  L.  Nourse,  for  appellee. 

ROTHROOK,  O.  J.  1.  The  petition  In  the 
main  action  was  filed  on  the  27th  day  of 
July,  1893,  by  Worthlngton  and  Dissmore. 
trustees,  to  foreclose  a  trust  deed  executed 
by  the  defendant  the  Oak  &  Highland  Paiic 
Improvement  Company,  to  secure  payment  of 
certain   negotiable   bonds.    The  appointment 
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of  a  receiver  was  demanded  to  take  possea- 
slon  of  the  property  of  the  corporation,  in- 
clading  the  Highland  Park  College,  owned 
and  operated  by  the  improvement  company. 
On  the  same  day  that  the  petition  was  filed, 
the  following  order  was  made  by  the  court: 
"And  now,  this  cause  coming  on  to  be  heard 
upon  the  application  of  the  plaintiffs  for  the 
appointment  of  a  receiver,  the  pUintlffs  ap- 
pearing by  O.  O.  &  0.  L.  Nourse,  their  attor- 
neys, and  the  defendants  the  Oak  and  High- 
land Park  Improvement  Oomi>any  and  High- 
land Park  Norma]  College  by  B.  J.  Gtoode, 
tt^ir  attorney,  and  O.  H.  Longwell  by  Bar- 
croft  &  licCanghan,  his  attorneys,  and  L.  M. 
Mann  in  person,  and  all  parties  consenting 
thereto.  It  Is  ordered  and  adjudged  that  L.  M. 
Mann  be,  and  he  is  hereby,  appointed  re- 
ceiver of  the  property  described  In  the  mort- 
gage, with  full  authority  to  take  possession 
thereof,  and  receive,  manage,  and  control  the 
rents  and  income  arising  therefrom.  It  is 
further  ordered  that  the  said  receiver  have 
authority,  and  be  is  hereby  directed,  to  con- 
tinue to  operate  the  said  college,  as  an  in- 
stitution of  learning,  affording  like  facilities 
aa  heretofore,  and  to  operate  the  dormitories 
and  boarding  department  of  said  college  In 
connection  therewith,  and  to  make  all  con- 
tracts for  professors,  teachers,  servants,  help- 
ers, and  assistants  he  may  find  necessary  to 
the  successful  operation  and  continuance 
thereof.  Said  receiver  is  also  hereby  author- 
ized to  employ  the  present  president,  O.  H. 
Longwell,  to  take  charge  of  the  educational 
department  of  said  college,  upon  such  terms 
as  be  may  agree  upon  with  the  said  Long- 
well,  and  also  to  recognize  and  adopt  any 
contracts  now  outstanding  made  by  tlie  said 
Longwell  for  the  employment  of  professors 
for  help  for  the  ensuing  year,  and  for  work 
and  labor  and  supplies  for  the  ensuing  year, 
or  for  printing  and  advertising  for  the  ensu- 
ing year,  so  far  as  the  said  receiver  may 
deem  the  same  necessary  and  advantageous 
to  the  successful  operation  of  the  coUega 
The  receiver  is  also  authorized  to  effect  an 
insurance  of  the  property,  and  to  ipay  all 
taxes  and  assessments  against  the  same. 
And  the  receiver  Is  further  authorized  to  is- 
sue receiver's  certificates  In  payment  of  or 
'  to  raise  money  for  the  emplojinent  or  pur- 
chase of  work  and  labor,  material  or  supplies, 
as  above  authorized,  and  the  same  shall  be 
a  first  Hen  upon  any  funds  coming  into  his 
bands  by  virtue  of  his  receivership;  and  the 
receiver  has  leave  to  apply  to  the  court  for 
such  further  order  or  direction  as  he  may 
deem  necessary  from  time  to  time  to  carry 
oot  the  above  orders.  And  It  Is  further  or- 
dered that  the  said  L.  M.  Maun  give  bond 
In  the  penal  sum  of  twenty  thousand  dollars 
($20,000),  with  sureties  to  be  approved  by 
the  clerk  of  this  court,  conditioned  ps  required 
by  law,  for  the  faithful  performance  of  his 
duties.  Dated  July  27,  1893.  [Signed]  G. 
P.  Holmes,  Judge."  The  Intervener  had 
been  an  Instructor  in  the  college  for  two  or 


three  years.  The  school  year  commenced  in 
the  month  of  August,  and  the  receiver  was 
appointed  during  the  summer  vacation.  The 
Intervener  claims  that,  before  the  close  of  the 
school  year  in  the  summer  of  1883,  O.  H. 
Lcmgwell,  the  president  of  the  college,  en- 
tered into  an  oral  contract  with  her,  by  the 
terms  of  which  she  was  engaged  as  an  in- 
structor for  the  ensuing  year,  at  the  same 
rate  of  compensation  which  she  had  there- 
tofore received.  She  further  averreS  that, 
after  said  Mann  was  appointed  receiver,  he 
completed  said  agreement  for  employment, 
by  which  it  was  contracted  that  she  should 
continue  as  an  instructor  In  the  same  branch- 
es of  learning  In  which  she  had  before  been 
employed.  She  averred  that  she  entered  up- 
on the  performance  of  her  duties  under  said 
contract  at  the  opening  of  the  college  year, 
and  contlnned  under  the  contract  until  Sep- 
tember 30,  1883,  when  the  said  receiver  dis- 
missed and  discharged  her  from  further  serv- 
ice as  an  Instructor  under  said  contract;  and 
she  demands  that  the  receiver  be  required  to 
pay  her  from  the  funds  in  his  hands  the  sum 
of  $1,170,  the  balance  which  would  be  due 
for  the  year's  service  If  she  had  not  been 
wrongfully  discharged.  It  is  admitted  In  the 
answer  that  the  intervener  was  employed  by 
the  college  beginning  with  the  fall  of  1890, 
and  ending  with  the  summer  of  1893;  and  It 
is  admitted  upon  information  and  belief  that 
the  intervener  entered  into  a  contract  with  O. 
H.  Longwell,  the  president  of  the  college,  for 
one  year,  commencing  September,  1893,  and 
to  continue  until  the  summer  of  1894,  but 
that  plalntlirs  have  no  knowledge  nor  infor- 
mation EufiSdent  to  form  a  belief  as  to  the 
exact  terms  of  said  employment  It  Is  denied 
that  the  receiver  entered  into  any  contract 
to  employ  Intervener  for  the  whole  of  the 
school  year,  and  that  he  notified  her  that  he 
was  only  acting  as  receiver,  and  that  he  could 
only  employ  her  for  such  time  as  her  services 
should  prove  to  be  beneficial  In  conducting 
the  operation  of  the  college.  It  is  admitted 
that  Intervener  performed  the  duties  of  an 
Instructor  for  about  five  weeks  under  this 
arrangement  with  the  receiver,  and  that  she 
was  then  dismissed  from  said  employment, 
for  the  reason  that  the  entire  receipts  from 
the  department  of  elocution  and  physical  cul- 
ture, of  which  the  Intervener  was  principal, 
were  far  less  than  the  salary  agreed  to  be 
paid  her,  and  said  department  was  no  longer 
beneficial  to  the  Interests  of  the  parties  own- 
ing the  property.  Other  averments  of  the 
answer  need  not  be  here  referred  to. 

The  first  question  to  be  considered  Is  wheth- 
er the  Intervener  was  employed  by  the  receiv- 
er for  the  school  year.  Wo  have  stated  the 
respective  claims  of  the  parties  as  to  the  terms 
of  the  contract.  There  is  no  dispute  that  O. 
H.  Longwell,  the  president  of  the  college,  em- 
ployed her  for  the  ensuing  college  year.  But 
as  the  property  of  the  Improvement  company, 
including  the  college,  went  Into  the  hands  of 
the  receiver,  the  contract  with  Longwell  could 


260 


69  KOBTHWESTXBN  BEPORTEB. 


(Iowa. 


not  have  be«i  enforced  as  against  the  receiv- 
er. We  do'  not  understand  that  anything  Is 
claimed  by  the  Intervener  for  that  contract, 
more  than  that  the  receiver  recognized  It,  and 
adopted  It,  and  made  a  contract  upon  the 
same  terms,  as  be  was  authorized  to  do  by  the 
order  appointing  him  receiver.  The  main 
questloii  of  fact,  then,  is,  what  was  the  con- 
tract made  by  the  receiver?  This  must  be 
determined  tiy  the  evidence.  The  testimony 
of  the  intervener  and  the  receiver  are  in  con- 
flict. And  It  Is  to  be  conceded  that  she,  to 
say  the  least,  was  mistaken  in  testifying  to 
the  contents  of  a  letter  that  she  wrote  to  the 
receiver.  She  claimed  In  her  testimony  that 
the  letter  was  on  the  subject  of  her  employ- 
ment for  the  year.  When  the  letter  was  pro- 
duced, It  had  no  reference  to  future  employ- 
ment It  related  to  payment  of  arrears  dne 
to  her  for  the  previous  year.  This  letter  was 
written  at  the  city  of  Oskaloosa,  where  Intei^ 
vener  was  stopping  at  the  time.  Notwith- 
standing this  mistake  in  the  testimony  of  the 
Intervener,  we  think  her  version  of  the  con- 
tract made  with  the  receiver  Is  corroborated 
by  many  circumstances  In  the  case.  The  main 
corroborative  fact  Is  found  In  a  letter  by  the 
receiver  to  her,  written  on  the  8d  day  of  Au- 
gust, 1883.  The  following  is  a  copy  of  that 
letter:  "Des  Moines,  Iowa,  August  8,  1888. 
Miss  Caroline  B.  Byers,  Oskaloosa,  Iowa- 
Dear  Friend:  Your  letter  of  August  2d  is  at 
band.  I  was  appointed  last  week,  by  the  dis- 
trict court,  receiver  for  the  Highland  Park 
College,  with  authority  to  operate  the  same. 
Mr.  Longwell  will  continue  at  the  educational 
head  of  the  school,  while  I  will  have  charge 
of  the  finances.  I  will  make  good  the  con- 
tracts that  the  president  has  with  the  teach- 
ers the  coming  year.  The  school  will  con- 
tinue beyond  any  doubt  Do  you  wish  to  stay 
for  the  next  year?  As  to  pay  for  last  year, 
I  have  nothing  to  do  with  that  I  don't  know 
what  the  old  company  will  do.  Am  sorry  to 
hear  of  your  mother's  sickness.  Your  friend, 
Ij.  M.  Mann."  This  Is  a  distinct  promise  to 
make  good  the  contracts  that  the  president 
had  with  the  teachers  for  the  year.  It  was 
an  inquiry  as  to  whether  she  desired  to  re- 
main In  the  employment  of  the  college  for  an- 
other year.  She  went  to  Des  Moines  in  re- 
sponse to  this  letter,  and,  in  au  Interview  with 
the  receiver,  the  arranf?ement  was  made. 
Then  there  Is  the  circumstance,  well  known 
to  all  the  parties,  that  teachers  in  colleges  are 
usually  hired  for  the  school  year;  and  we 
have  set  out  the  order  appointing  the  receiver, 
for  the  puriwse  of  showing  that  the  college 
was  to  be  continued  for  a  year.  We  will  not 
occupy  space  to  analyze  the  order  here.  It  la 
not  necessary  to  do  so.  It  gave  the  receiver 
authority  to  recognize  and  adopt  any  contracts 
made  by  Longwell  for  the  employment  of  pro- 
fessors "for  the  ensuing  year,"  and  for  print- 
ing and  advertising  "for  the  ensuing  year." 
It  Is  true,  as  claimed  by  counsd  for  appellee, 
that  the  receiver  was  to  use  his  judgment  and 
discretion  in  performing  bis  duties,  and  make 


such  contracts  as  "he  may  find  necessary  to 
the  successful  operation  and  continuance  of 
the  school,"  and  such  as  he  might  deem  "nec- 
essary and  advantageous  to  the  successful  oi>- 
eratlon  of  the  college."  It  is  said  that,  if  the 
contract  was  for  one  year,  It  was  an  improvi- 
dent undertaking,  and  the  receiver  had  au- 
thority to  revoke  and  rescind  it  in  the  inter- 
est of  the  college  and  the  creditors.  If  thla 
were  an  ordinary  decree  in  case  of  the  ap- 
pointment of  a  receiver,  there  would,  no 
doubt,  be  force  in  this  position.  But  this  is  a 
case  where  the  representatives  of  the  bond- 
holders, the  Insolvent  corporation,  the  college 
the  president  of  the  college,  and  the  receiver, 
were  all  before  the  court  either  by  attorney 
or  in  person,  and  consented  to  the  decree.  It 
contemplated  the  continuance  of  the  college 
for  the  "ensuing  year."  The  authority  was  to 
ratify  Iiongwell's  contracts  for  "the  ensuing 
year."  We  do  not  hold  that  the  receiver  waa 
required  by  the  decree  to  employ  the  instruct- 
ors for  the  year,  but  that  he  had  the  authori- 
ty to  do  80.  Having  exercised  his  Judgment 
as  to  what  was  necessary  and  advantageous 
for  the  successful  operation  of  the  college, 
and  entered  Into  contracts  with  instructors, 
we  cannot  discover  any  reaaon  why  the  con- 
tracts should  not  have  been  performed.  There 
was  no  objection  to  the  intervener  as  an  in- 
structor. The  receiver  testified  as  a  witness 
that  "she  was  a  good  teacher."  It  la  true, 
that  the  undertaking  to  carry  on  the  college 
for  the  year  was  a  financial  failure;  and  the 
intervener  was  discharged,  because  her  de- 
partment paid  but  a  small  part  of  Its  expenses. 
The  receipts  of  the  college  for  the  year  were 
between  $14,000  and  $17,000  less  than  the  ex- 
penses. But  that  was  no  reason  for  repudiat- 
ing contracts  with  teachers  which  were  au- 
thorized to  be  made  by  the  decree.  Where  a 
contract  by  a  receiver  Is  authorized  by  the  or- 
der of  the  court  appointing  him,  the  obliga- 
tion Is  binding,  and  should  be  performed. 
Oluck  &  B.  Kec.  $  78,  and  authoHties  there 
cited. 

2.  The  next  and  only  other  question  neces- 
sary to  be  considered  is  the  measure  of  inter- 
vener's recovery.  She  was  discharged  from 
her  employment  at  the  college  on  the  30th 
day  of  September.  She  endeavored  to  obtain 
employment  She  testified  on  that  subject  aa 
follows:  "I  was  unable  to  find  employment 
for  the  remainder  of  the  year.  I  could  not  se- 
cure a  position.  I  wrote  a  number  of  letters, 
went  to  the  state  superintendent  and  county 
superintendent  "and  wrote  to  as  many  of  my 
frimds  as  I  could  find  out  that  bad  means  of 
employing  any  one  in  my  line  of  work,  and 
even  tried  to  get  other  lines  of  work.  It  was 
just  after  all  the  public  schools  had  been  in 
session  a  short  time;  so  it  was  Imposible  to 
get  a  position.  After  making  all  these  efforts, 
I  was  unable  to  find  employment;  and,  after 
falling  in  this,  I  tried  to  start  a  school,  but 
It  was  not  financially  successful,  and  did  not 
pay  expenses.  The  operation  of  that  school 
resulted  in  a  loss,  although  I  used  every  effort 
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wltbln  my  power  to  make  it  a  sncceaa."  There 
Is  no  evidence  in  conflict  wltb  ber  testimony. 
Tbe  school  which  she  organized  was  put  in 
operatioa  some  eight  or  ten  days  after  she  waa 
dischaised.  The  district  court  awarded  ber  a 
sum  equal  to  what  her  salary  was  at  the  col- 
lege until  she  started  her  schooL  We  do  not 
understand  why  her  right  to  compensation 
was  thus  limited.  The  law  appears  to  be  well 
settled  that  where  an  employd  is  discharged 
without  cause  before  the  end  of  the  contract 
of  seirioe,  and  is  unable  to  And  other  em- 
ployment, he  is  entitled  to  recover  the  con- 
tract price  for  the  time  be  was  prevented  -by 
tbe  discbaige  from  performing  bis  undertak- 
ing. In  such  a  case.  It  Is  plaintiff's  duty  to  ac- 
cept any  subsequent  engagement  which  he  can 
with  reasonable  effort  obtain,  bo  as  to  make 
tbe  damages  as  light  as  possible.  Mnller  v. 
Fern.  36  Iowa,  420.  Seo  2  Sedg.  Dam.  p.  82; 
2  Suth.  Dam.  {  608.  Our  nmclnsios  Is  that 
tbe  intervener  sboidd  have  been  allowed  full 
compensation  for  the  lemalnd^  of  tbe  school 
year. 

3.  This  disposition  of  tbe  case  renders  It 
nnneceasary  to  determine  a  motion  of  appe- 
lant to  tax  tbe  costs  of  an  additional  abstract 
to  appellee.  The  case  will  be  remanded  to  the 
district  court,  to  enter  up  Judgment  for  the 
proper  amount,  1b  accord  with  this  opinion. 
Keveraed. 


KING  V.  BLAIR  et  aL 

(Supreme  Coort  of  Iowa.     Dee.  8,  1880.) 

VB:tDS— BniiNBsa  o»  Aobnct. 

Defendants  were  owners  of  a  steamboat 
which  ran  regnhirly  between  K.  and  Q.,  and  had 
an  agent,  H.,at  K.,  who  aoUdted  freight,  and  col- 
lected bills  therefor  for  them.  On  a  Sunday,  two 
trieagore  trips,  which  were  not  within  the  ordinary 
bnsiness  of  the  boat,  were  made  from  K.  to  a 
point  where  there  waa  an  encampment.  H.  had 
no  agency  in  regaid  to  the  trips,  and  waa  in  no 
way  connected  with  them,  the  passengers  going 
oa  tlie  boat,  and  paying  their  fares  to  the  clerk 
tiwreof.  Had,  that  an  action  for  wrongfully 
landing  plaintiff  from  the  boat,  on  one  of  the 
pleasure  trips,  could  not  be  brought  in  the  coun^ 
m  which  K.  was  located,  under  Code,  S  2586, 
providhig  that,  where  persons  bare  "an  office  or 
agency  in  any  county  for  the  transaction  of  bosi- 
neas,  any  suits  growing  out  of  or  oonaected  with 
tbe  business  of  that  office  or  agency  may  be 
bronght  in  the  county  where  such  office  or  agency 
is  located." 

Appeal  from  superior  court  of  Keokuk;  H. 
Bonk,  Jr.,  Judge. 

Action  to  recover  damages  for  wrongfully, 
wOlfuBy,  and  malicionsly  landing  the  plaintiff 
and  his  flimily  from  a  steamboat  on  an  island 
in  the  Mississippi  river.  The  defendants  pre- 
sented  a  motiMi  to  change  tbe  venue  of  the 
case  to  Scott  county,  the  place  of  their  resi- 
dence. The  motion  was.  sustained.  The 
l^alDtlff  excepted  to  the  ruling,  and  elected  to 
stand  on  his  exception,  and  the  suit  was  dis- 
missed, at  plaintiff's  cost,  and  be  appeals. 

J.  F.  Smltb,  for  appelbuit  Andersan  & 
Waggoner,  for  apitelleea. 


ROTHROCK,  C.  J.  Tbe  defendants  are 
residents  of  Scott  county,  in  this  state.  It 
appears  from  tbe  affidavits  filed  iu  support  of 
the  motion  for  a  change  of  the  place  of  tKal 
to  Scott  county,  and  the  affidavits  in  resist- 
ance to  the  motion,  that,  at  the  time  the  ac- 
tion was  brought,  the  defendants  were  tbe 
owners  of  a  steamboat  wliich  tbey  ran  on 
the  Mississippi  river,  from  the  city  of  Keo- 
kuk to  the  city  of  Quincy,  in  tbe  state  of  Illi- 
nois. They  made  regular  trips  between  the 
points  named,  and  they  bad  an  agent  at  Keo- 
kuk, named  Hutchhison,  who  at  times  solic- 
ited freight  and  collected  freight  bills  for  the 
boat  and  Its  owners.  On  Sunday,  May  20, 
1894,  two  trips  were  made  which  were  not 
within  the  ordinary  business  of  the  boat 
They  were  pleasure  trips,  from  Keokuk  to  a 
point  on  the  ilver.  where  one  Kdly,  the  com- 
mander of  an  army,  had  his  troops  in  camp. 
Hutchinson  had  no  agency  whaitever  In  re- 
gard to  these  trips.  He  was  in  no  way  con- 
neoted  with  them,  either  as  soliciting  pas- 
sengers or  selliDg  tickets  tot  the  voyage.  The 
passengers  went  on  the  boat,  and  paid  their 
fares  to  the  clerk  of  the  boat  The  fare  was 
25  cents  for  the  round  trip. 

The  question  to  be  determined  is  whether 
tbe  action  was  properly  brought  hi  Lee  coun- 
ty. Section  2585  of  tbe  Oode  is  as  foilaws: 
"Wben  a  corporation,  company  cr  individual, 
has  an  office  or  agency  in  any  county  for  tiM 
transaction  of  business,  any  suits  growing 
out  oC  or  connected  with  the  business  of  that 
office  or  agency  msy  be  brought  in  tbe  county 
where  sudi  office  or  agency  is  located."  The 
affidavits  filed  by  the  parties  show  very  clear- 
ly Uiat  this  suit  did  not  grow  oot  of  tbe  busi- 
ness of  the  Keokuk  agency.  It  had  no  con- 
nection whatever  with  any  ofitce  or  agency  at 
JLedkak.  It  aippears  to  us  that  the  supeHor 
court  rightly  determined  that  the  suit  was 
bzougbt  in  the  wrong  couitty.    Affirmed. 


EBB  V.  FIDELITY  INS.  CO. 

(Supreme  Court  of  Iowa.     Dec.  9,  1896.) 

Firs     Ixscrahcs  —  Coxcurrbnt    Ixburanci  — 

OwyBBSHIP  OF  ProPKBTT— II.I.EOAI.   BuSINSBS. 

1.  Notwithstanding  a  provision  in  a  policy 
against  concurrent  insurance,  the  insurer  will  be 
held  to  have  consented  to  insurance  whiclt  the 
agent  through  whom  the  policy  was  issued  knew 
had  t)een  applied  for  and  would  be  issued. 

2.  Insured  8  interest  is  "unconditional  and  sole 
ownership,"  notwittistanding  his  agreement  with 
J.,  under  which  J.  took  po8Bes»ion  of  the  prop- 
erty, and  carried  on  the  drug  bnsiness  therewith, 
nnder  the  name  of  J.  &  Co.,  by  the  terms  of 
which  insured  was  the  owner  of  ail  the  property, 
and  J.  was  to  receive  as  compensation  for  his  serv- 
ices a  third  of  the  profits;  at  least  where  J.  had, 
before  the  insurance  was  effected,  ceased  to  carry 
on  the  business,  and  insured  was  at  moat  merely 
nnder  obligation  to  account  to  hhn  for  undivided 
profits. 

3.  A  contmct  to  sell  property  insured  does  not 
affect  the  provision  of  the  policy  that  insured's  In- 
terest be  "unconditional  and  sole  ownership," 
nothing  having  Ijeen  paid  or  done  under  the  con- 
tract at  the  time  of  the  fire,  though  it  was  to  have 
been  performed  l>efore  that  time. 
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4.  Insurance  on  store  fixtures  is  not  void  on  the 
ground  of  public  policy  because  used  by  insured, 
an  unregistered  pharmacist,  in  carrying  on  a  drug 
business;  notwithstanding  Acts  18th  Uen.  As- 
sem.  c.  75,  g  1,  and  Acts  21st  Gen.  Assem.  c.  83, 
§  2,  prohibiting  persons  not  registered  pharma- 
cists from  conducting  drug  stores  for  the  purpose 
of  selling,  compounding,  or  dispensing  medicines 
or  poisons  for  medical  purposes;  especially  where 
it  IS  not  shown  that  his  place  was  conducted  for 
the  prohibited  purpose. 

5.  Provision  in  a  policy  that  an  insurer  shall 
not  be  liable  for  a  greater  proportion  of  any  loss 
than  the  amount  of  the  policy  bore  to  the  whole 
insurance  does  not  avail  the  insurer  where  the 
value  of  the  property  destroyed  is  $1,400  and  the 
amount  of  the  insurance  covering  all  of  it  is  $1,- 
050;  though  a  pert  of  it,  of  the  value  of  $1(J2,  is, 
with  other  property,  covered  by  a  policy  for 
$2,060. 

Appeal  from  district  court,  OarroU  county; 
C.  D.  Goldsmith,  Judge. 

Action  at  law  on  a  policy  of  Insurance  to 
recoTer  for  loss  caused  by  fire.  After  the  evi- 
dence for  each  party  bad  been  submitted,  the 
court  directed  a  verdict  for  the  plaintiff,  and 
rendered  Judgment  In  bis  favor.  The  defend- 
ant appeals.     Affirmed. 

Dudley  &  Coffin,  for  appellant.  Barle  & 
Prouty  and  F.  A.  Charles,  for  appellee. 


ROBINSON,  3.  On  the  22d  day  of  August, 
1893,  the  defendant  Issued  to  the  plalntlfl!  the 
policy  in  suit  It  Insiu^d  blm  In  the  sum  of 
$800  for  the  term  of  one  year  against  loss  or 
damage  by  flre  on  his  store  furniture  and 
fixtures  while  contained  In  a  building  de- 
scribed, sltttated  In  Coon  Rapids.  On  the  9th 
day  of  the  next  September  the  property  In- 
sured was  destroyed  by  fire.  In  due  .time 
the  plaintiff  gave  notice,  and  furnished  proofs 
'of  loss.  The  defendant  refusing  to  pay,  this 
action  was  brought  to  recover  the  amotmt 
for  which  the  policy  was  Issued.  The  ver- 
dtot  and  judgment  were  for  the  sum  of  $828. 

1.  The  policy  In  terms  permitted  concurrent 
Insumnce  to  the  amount  of  $250,  and  provid- 
ed that  It  should  be  void  If  the  Insured  then 
bad  or  should  thereafter  procure  other  Insur- 
ance. On  the  day  the  policy  was  issued,  con-, 
current  hisurance  In  the  sum  of  $250  was  pro- 
cured of  the  Des  Moines  Fire  Insurance  Com- 
pany, and  on  the  next  day  a  policy  of  insur- 
ance was  Issued  by  the  Merchants'  &  Bank- 
ers' Insurance  Company  for  the  amount  of 
$1,000,  a  part  of  which  was  on  the  propeiiy 
covered  by  the  policy  in  suit.  This  was 
claimed  to  be  such  a  violation  of  that  policy 
as  to  make  it  void.  The  plaintiff  Insists  th.at 
when  it  was  Issued  the  defendant  knew  of  the 
other  policies,  but,  notwithstanding  that 
knowledge.  Issued  the  policy  In  suit,  and  re- 
ceived the  premium  therefor,  and  hence  waiv- 
ed the  provision  against  additionnl  insurance, 
and  Is  estopped  to  assert  it.  M.  M.  Oooney 
was  the  agent  of  the  plaintiff  at  Goon  Rap- 
Ids,  and  the  policy  la  suit  was  issued  through 
htm.  He  was  also  agent  of  the  Des  Moines 
Insurance  Company,  and  Its  policy  was  Is- 
sued through  blm.  The  plaintiff  had  a  policy 
Issued  by  the  Merchants'  &  Bankers'  Mutual 


Insurance  Ccmipany  which  had  nearly  ex- 
pired, and  a  few  days  before  the  policy  In 
suit  was  Issued  that  policy  was  delivered  to 
Gooney  to  obtain  a  renewal.  He  was  not  the 
agent  of  the  company,  but  sent  tor  an  appU- 
catlon,  which  was  filled  out  by  the  plaintiff, 
and  returned  to  him,  and  the  new  policy  was 
Issued  In  renewal  of  the  old  one  on  that  ap- 
plication. Although  the  new  policy  was  not 
made  imtil  one  day  after  the  policy  In  suit 
was  Issued,  Oooney  necessarily  had  knowledge 
of  the  fact  that  h  would  be  issued.  The 
knowledge  he  had  of  the  additional  Insurance 
must  be  imputed  to  the  defendant,  and  by  Is- 
suing the  policy  In  suit  with  thait  knowledge 
It  must  be  held  to  have  consented  to  the  ad- 
ditional insurance.  Hagan  v.  Insurance  Co., 
81  Iowa,  331,  46  N.  W.  1114.  Objections  are 
made  to  the  testimony  of  the  plaintiff  whlcb 
showed  the  knowledge  of  Oooney  of  the  ad- 
ditional hisurance,  but  we  do  not  find  that 
they  are  well  founded. 

2.  The  policy  in  suit  provides  that  It  shall 
be  void  If  "the  interest  of  the  Insured  be  other 
than  unconditional  and  sole  ownership."  It 
Is  said  this  provision  was  vlohtted  in  two  In- 
stances. The  facts  in  regard  to  the  first  are 
substantially  as  follows:  The  property  In 
question  was  used  In  a  drug  store.  In  Au- 
gust, 1892,  the  idaintift  entered  into  an  agree- 
ment with  W.  T.  James,  under  which  he  took 
posseesion  of  the  property,  and  carried  on 
the  drug  business  under  the  name  of  W.  T. 
James  &  Go.  until  the  0th  day  of  June,  18!J3. 
By  the  terms  of  the  agreement  the  plaintiCt 
was  the  owner  of  all  the  property  used  in  the 
business,  and  James  was  to  receive  as  com- 
pensation for  his  services  one-third  of  the 
proflrts.  On  the  date  last  named  James  went 
to  Des  Moines  to  manage  a  new  drug  stock, 
intending  to  return  to  Coon  Rapids  in  a  short 
time,  but  has  not  yet  done  so.  The  plaintiff 
was  not  interested  in  tiie  Des  Moines  stock, 
and  has  carried  on  the  business  at  Coon  Rap- 
ids since  James  left  There  has  not  been  a 
settlement  between  them,  but  nothing  in  that 
fact  and  nothing  In  the  agreement,  gave  to 
James  any  interest  in  the  property  Insured. 
Although  his  name  was  used  In  carrying  on 
the  business,  he  appears  to  have  been  an  em- 
ploye rajther  than  a  partner.  Holbrook  v. 
Oberne,  56  Iowa,  324,  9  N.  W.  291;  17  Am. 
&  Eng.  Enc.  Law,  845.  But  if  that  was  not 
the  case,  and  a  partnership  In  fact  existed,  It 
wtis  termlnaited  before  the  policy  in  suit  was 
issued,  and  the  plaintiff  was  the  sole  owner 
of  the  insured  property.  He  may  be  under 
some  obligation  to  account  to  James  for  undi- 
vided profits,  but  not  for  the  insured  prop- 
erty. The  facts  In  regard  to  the  other  alleged 
violation  are  that  in  December,  1892,  the  plain- 
tiff made  a  bill  of  sale  of  the  stock  to  bla 
son  and  to  James,  and  they  gave  to  him  prom- 
issory notes,  and  a  mortgage  which,  purported 
to  be  for  the  purchase  price.  The  transac- 
tion was  not  intended^  to  operate  as  a  sale, 
however,  and  within  a  few  days  thereafter 
the  parties  to  h  declared  it  to  be  void.   The 
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interest.  If  anj,  which  It  created  In  the  prop- 
«rt7,  was  terminated  nearly  eight  months  be- 
fore the  policy  in  suit  was  issued.  The  plaln- 
titf  had  contracted  to  sell  the  property  to  <Hie 
Pnnk  for  some  money  and  interest  In  land. 
The  contract  was  to  be  executed  on  the  1st 
of  August,  but  Funk  did  not  perform  It  on 
his  part,  although  the  plalDtiff  expected  him 
TO  do  80.  Nothing  was  paid  and  nothing  had 
been  done  under  that  contraot  when  the  fire 
occurred,  and  the  ownership  of  the  property 
Insured  remained  in  the  plaintiff  at  the  time 
of  the  insurance,  and  also  at  the  time  of  the 
flie.  Kempton  t  Insurance  Oo.,  02  Iowa,  83, 
17  N.  W.  194.  Moreover,  a  breach  of  the  con- 
tract ot  Insurance  by  reason  of  thait  attempt 
to  sell  la  not  pleaded. 

3.  It  is  claimed  that  the  policy  is  void  on 
the  ground  that  It  was  against  public  policy. 
When  it  was  issued,  the  plaintifT  was  carry- 
ing on  a  drug  business  with  the  property  In- 
sured. That  is  described  as  "his  store  fur- 
niture and  fixtures,  consisting  of  show  case, 
counters,  shelving,  prescription  case,  shelf 
ware,  safe,  lamps,  stove,  and  office  furni- 
ture." It  is  claimed  that  the  business  was  Il- 
legal, In  that  the  plaintiff  was  not  a  register- 
ed pharmacist,  and  kept  and  sold  Intoxicat- 
ing liquors  In  violation  of  law.  The  plaintiff 
contends  that  he  was  entitled  to  registry, 
which  was  wrongfully  denied  him,  but  we 
hare  no  occasion  to  decide  the  merits  of  that 
claim,  and  for  the  purpose  of  this  case  it 
may  be  conceded  that  be  did  not  have,  and 
was  not  entitled  to,  the  rights  of  a  registered 
pharmacist.  We  do  not  find  any  evidence 
which  shows  or  tends  to  show  that  the  plain- 
tiff sold  any  intoxicating  liquor  during  the 
life  of  the  policy,  nor  that  he  intended  to  sell 
suck  liquors  when  he  procured  the  policy. 
A  few  witnesses  testify  that  they  purchased 
of  James  or  a  clerk  and  drank  liquor  In  the 
store  of  the  plaintiff,  but  none  of  them  testi- 
fy definitely  to  a  purchase  made  after  the 
date  of  the  policy,  nor  after  the  time  the 
plaintiff  took  charge  of  the  business.  Section 
1  of  chapter  75  of  the  Acts  of  the  18th  Gen- 
eral Assembly  is  as  follows:  "From  and  aft- 
er the  passage  of  this  act  It  shall  be  unlaw- 
ful for  any  person,  not  a  registered  pharma- 
cist within  the  meaning  of  this  act,  to  con- 
duct any  pharmacy,  drug  store,  apothecary 
shop  or  store  for  the  purpose  of  retailing, 
compounding  or  dispensing  medicines  or  poi- 
sons for  medical  use.  *  *  *"  Section  11  of 
the  same  act  provides  that:  "Any  person, 
not  a  registered  pharmacist  as  provided  for 
in  thla  act,  who  sliall  conduct  a  store,  phar- 
macy or  place  for  retailing,  compounding  or 
dispensing  drugs,  medicines,  or  chemicals  for 
medical  use  •  •  •  shall  be  deemed  guilty 
of  a  misdemeanor.  *  *  *"  Section  8  of 
that  chapter,  as  amended  by  section  2  of 
chapter  83  of  the  Acts  of  the  2l8t  General  As- 
sembly, provides  that  "pharmacists  whose 
certiflcates  of  registration  are  In  full  force 
and  effect  sliaU  have  the  sole  right  to  keep 
and  to  sell  under  such  regulations  as  have 


been  or  may  be  established  from  time  to 
time  by  the  commissioner  of  pharmacy,  all 
medicines  and  poisons,  including  Intoxicat- 
ing liquors  only  for  the  actual  necessities  of 
medicine."  These  statutes  prohibit  persons 
not  registered  pharmacists  from  conducting 
drug  stores  and  other  places  named  for  the 
purpose  of  selling,  compounding,  or  dispens- 
ing medicines  or  poisons  for  medicinal  use. 
They  do  not  prohibit  the  conducting  of  such 
places  for  the  sale  of  other  articles  which 
may  properly  be  Included  In  stocks  of  mer- 
chandise kept  and  sold  In  them.  The  evi- 
dence does  not  show  that  the  plaintiff  com- 
pounded, dispensed,  or  sold  any  medicines 
or  poisons  after  the  policy  was  issued,  nor 
that  his  place  of  bnslnesa  was  conducted  for 
that  purpose.  The  defendant  attempted  to 
show  that  the  stock  of  merchandise  destroy- 
ed Included  intoxicating  liquors,  but  was  not 
permitted  to  do  so.  The  rejected  evidence 
would  not  have  shown  a  violation  of  the  stat- 
utes to  which  we  have  referred.  But,  if  it 
were  conceded  that  violation  of  the  law 
might  properly  have  been  Inferred  from  the 
carrying  on  of  the  drug  business  and  the 
keeping  of  intoxicating  Uquors,  it  would  not 
follow  that  the  policy  was  void.  The  prop- 
erty insured  was  not  necessarily  used  for  il- 
legal purposes,  and  the  issuing  of  the  policy 
did  not  necessarily  have  the  effect  to  en- 
courage and  promote  an  unlawful  purpose. 
The  property  could  have  been  used  as  well 
for  a  purpose  recognized  as  legal  and  pro- 
tected by  the  law,  and  It  is  not  shown  that 
the  object  of  the  plaintiff  In  procuring  the  In- 
surance was  to  protect  and  aid  an  Illegal 
business.  We  bad  occasion  to  consider  the 
question  we  are  considering  In  the  case  of 
Erb  V.  Insurance  Go.  (Iowa)  67  N.  W.  583, 
where  we  held  that  an  Insurance  policy  on 
the  stock  of  merchandise  kept  for  sale  by  an 
unregistered  pharmacist  was  not  void.  See, 
also,  Erb  v.  Insurance  Go.  (Iowa)  68  N.  W. 
701.  What  was  there  said  is  applicable  to 
the  question  under  consideration,  and,  fol- 
lowing the  rule  of  that  case,  we  bold  that 
the  policy  in  suit  is  not  void. 

4.  The  policy  provides  that  the  defendant 
shall  not  be  liable  under  It  for  a  greater 
proportion  of  any  loss  on  the  property  Insur- 
ed than  the  amount  It  Insured  bore  to  the 
whole  Insurance.  It  is  claimed  that  the 
amount  of  plaintiff's  recovery  was  greater 
than  the  proportion  designated.  That  would 
be  true  If  the  $2,050  of  Insurance  for  which 
the  three  policies  we  have  mentioned  were, 
issued  was  all  on  the  same  property,  but 
that  is  not  the  case.  The  policy  In  suit 
and  that  Issued  by  the  Des  Moines  Fire  In- 
surance Oompany  to  the  amount  of  $250  are 
on  substantially  the  same  property.  The 
policy  of  the  Merchants'  &  Bankers*  Insur- 
ance Oompany  only  covers  a  small  part  of 
that  property,  which  was  of  the  value  of 
11162.  The  total  value  of  the  property  cover- 
ed by  the  policy  in  suit  and  destroyed  by  fire 
was  nearly  $1,400,  and  the  total  Insurance 
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apon  It  was  but  |1,200.  Therefore  the  plain- 
tiff was  entitled  to  recover  the  full  amount 
for  which  the  policy  In  suit  was  Issued,  with 
Interest,  and  the  sum  for  which  Judgment 
was  rendered  did  not  exceed  that  amount 
We  find  no  ground  for  disturbing  tbe  judg- 
ment of  the  district  court,  and  it  la  affirmed. 


COOK  T.  FISHER. 
(Supreme  Court  of  Iowa.     Dec.  9,  1886.) 

EJECTIONS  —  BALLOTi  —  Objectioks  —  WAIVaE  — 

Idbntiftino  Makbs  —  Chakobs  ar    Blbotioit 

JUDOES  —  VaUDITT  —  STATUTB  —  IlASDATOar 
CnARACTBR. 

1.  A  party  to  an  election  contest  is  not  estopped 
from  objecting  that  the  entire  rote  of  a  townsnip 
is  illegal,  because  the  ballots  cast  therein  are  all 
illegal,  by  ofFering  in  evidence  ballots  cast  there- 
in for  tiimself,  to  be  counted  for  him  only  in  case 
the  ballots  are  declared  legal,  and  the  rote  of  the 
township  held  valid. 

2.  The  initial  of  a  candidate  on  ballots  being 
printed  as  "R.,"  instead  of  "A.,"  some  of  them 
were  corrected  by  the  judges  of  election  by  writ- 
ing "A."  before  the  "R.,"  and  others  by  writing 
"A."  over  the  "R.,"  in  pencil,  and  the  balance  by 
stamping  "A."  over  the  *'R."  with  a  rubber 
stamp;  the  change  thns  created  by  the  different 
methods  of  correction  being  distinguishable,  but 
no  ballot  in  any  one  of  the  classes  bearing  any 
marks  which  would  distinguish  it  from  other  bal- 
lots of  the  same  class,  held,  that  the  ballots 
did  not  bMr  identifying  marl^  so  as  to  render 
them  illegal,  nnder  Acts  24th  Gen.  Assem,  c.  33, 
1 27,  making  ballots  bearing  marks  by  which  they 
may  be  identified  illegal. 

3.  Acts  24th  Gen.  Assem.  c  83,  providing  with 

{tarticulnrity  the  manner  to  which  the  official  bai- 
ot  shall  be  prepared,  corrected,  famished,  and 
used,  and  that  no  other  ballots  shall  l)e  used  or 
counted,  did  not  require  the  rejection  of  the  vote 
of  the  township  on  the  ground  that  the  change 
made  by  the  judges  prevented  the  ballots  from 
being  "official  ballots,"  and  therefore  rendered 
them  illegal. 

4.  Acts  24tb  Gien.  Assem.  c.  33  (providing  with 
particularity  tbe  manner  in  which  official  ballots 
shall  be  prepared,  corrected,  furnished,  and  used, 
and  that  no  other  liallots  shall  be  used  or  connt- 
ed),  though  mandatory  in  so  far  as  it  requires  cer- 
tain officers  to  prepare  and  issue  them  in  tbe  pre- 
scribed manner,  cannot  be  construed  as  manda- 
tory on  voters  in  so  far  as  it  provides  that  no 
other  ballots  shall  be  used  or  counted,  so  as  to  de- 
prive them  of  their  right  to  vote  because  the  offi- 
cer, in  printing  the  ballots,  has  made  a  technical 
mistake  in  pnnting  the  name  of  a  candidate  on 
the  ballot. 

Appeal  from  district  court,  Polk  county;  T. 
F.  Stevenson,  Judge. 

These  parties  were  opposing  candidates  In 
the  Fifth  supervisoral  district  of  Polk  coun- 
ty, for  tbe  office  of  supervisor,  at  the  general 
election  In  1804.  The  board  of  eanvassera 
declared  said  John  Fisher  elected,  whereup- 
on John  P.  Cook  Instituted  proceedings  to 
contest  said  election,  and  the  court  of  con- 
test found  and  declared  In  favor  of  John  P. 
Cook,  from  which  John  Fisher  appealed  to  the 
district  court.  The  district  court  found  In 
favor  of  tbe  Incumbent,  John  Fisher,  and  con- 
testant, John  P.  Cook,  appealed  to  this  court 
Affirmed.  The  Issues  and  facts  appear  la 
the  opinion. 


Bishop,  Bowen  &  Fleming  and  John  Mc- 
Lennan,  (or  appellant  Day  &  Corey,  for  at>- 
peUee. 

OIVBN,  J.  1.  There  la  no  dispute  as  to  the 
facts,  and  except  in  one  particular  they  are 
fully  stated  by  tbe  appeUant,  aa  follows:  Tbe 
only  ground  upon  which  this  appeal  is  based, 
and  which  the  appellant  desires  to  bring  to 
the  attention  of  this  court  Is  based  npon  tbe 
changes  made  in  the  official  baUots  by  the 
election  judges  In  Four  Hile  township,  that 
being  one  of  tbe  voting  precincts  of  tbe 
Fifth  supervisor  district  of  Polk  ooonty.  In 
the  supervisor  district  referred  to,  John  Fish- 
er and  Jolin  P.  Cook  were  candidates.  In 
said  township  there  had  been  a  townidilp 
ticket  nominated,  and  nominatioB  papers  re- 
lating thereto  had  beea  filed  in  the  office  of 
the  county  auditor.  Among  others  nominat- 
ed for  township  officers  was  "A.  Winterowd," 
for  township  asaesaor.  I^e  nomination  pa- 
pers  were  indistinctly  written,  and  the  coun- 
ty auditor.  In  preparing  the  official  ballot 
read  the  name  to  be  "B.  Winterowd."  The 
official  ballot  was  prepared  and  on  file  in  the 
office  of  the  auditor  at  the  time  and  for  the 
period  required  by  law.  No  objection  having 
been  made,  and  no  correction  suggested,  the 
official  ballots  were,  («  the  morning  of  elec- 
tion day,  sent  by  proper  messenger  to  the 
polling  place,  in  said  Four  Mile  township,  the 
same  being  about  eight  miles  from  the  court- 
house In  Dee  Mc^es.  Upon  tbe  ballots  being 
opened  by  the  election  board  upon  its  organ- 
isation, the  judges  discovered  what  appear- 
ed to  them  to  be  an  error  in  the  ballots.  In 
this:  that  the  Udtlal  of  Mr.  Winterowd,  can- 
didate for  assessor,  should  have  been  "A." 
instead  oif  "R.,"  as  tbe  same  was  printed  In 
tbe  ballots.  The  Judges  decided  to  change  the 
ballots,  and,  voters  having  presented  them- 
selves, one  of  the  judges,  witb  a  pencil,  add- 
ed tbe  letter  "A."  as  an  initial  to  the  name  of 
Mr.  Winterowd,  making  It  "A.  B.  Win- 
terowd," and  several  of  these  ballots  were 
voted.  In  one  or  two  instances  such  Judge 
marked  the  letter  "A."  over  the  letter  "R.," 
changing  It  In  that  way  to  read  "A.  Win- 
terowd." After  eight  or  ten  ballots  bad  been 
voted,  the  Judges  procured  a  large  stamp  In 
form  of  the  letter  "A.,"  about  three  times 
as  large  as  tbe  type  ot  the  original  letters  of 
which  the  name  was  printed,  and  with  this 
stamp  they  erased  the  letter  "R.,"  and  made 
the  name  read,  in  each  subeequent  Itallot 
used,  "A.  Winterowd."  It  will  thus  be  seen 
that  the  only  question  Involved  is  whether  or 
not  tbe  Judges  were,  in  the  first  place,  author- 
Ixed  to  make  changes  In  the  ballots  of  tlie 
character  In  question;  and.  In  the  second  place, 
whether,  having  assumed  the  right  to  make 
such  changes,  the  same  was  unanthorieed 
by  law  so  far  aa  to  rend^  the  ballots  void. 
If  the  ballots  from  Four  Mile  township  are 
entitled  to  be  counted,  without  respect  to  the 
change  referred  to,  then  the  appellee  was 
duly  elected  to  the  office  In  question.    It  on 
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tbe  other  hand,  the  ballots  from  said  town- 
Bhlp  should  sot  be  counted,  then  the  appel- 
lant was  elected  to  said  office. 

To  this,  appellee  adds  as  follows:  Tbe  state- 
ment of  appellant  Is  substantially  correct, 
but  needs  the  following  modification :  Five 
ballots  only  were  counted  for  incumbent,  in 
which  the  name  "R.  Winterowd"  was  chan- 
ged by  InsertlDg  with  a  pencil  the  letter  "A." 
before  the  letter  "R.,"  making  the  name  read 
"A.  R.  Winterowd."  All  of  the  other  ballots 
counted  for  incumb«it  were  changed  by 
stamping  with  a  rubber  stamp  the  letter  "A." 
upon  the  letter  "R.,"  making  the  name  read 
"A.  Winterowd."  Of  the  baUote  counted  for 
ooDtestant,  one  was  changed  in  like  manner 
with  i>encil;  and  the  remainder  were  chan- 
ged with  the  same  rubber  stamp,  by  stam]^ 
ins  the  letter  "A."  upon  the  letter  "R." 

2.  On  the  trial,  appellant  offered  In  evi- 
dence on  his  own  behalf  79  of  said  ballots 
cast  for  him.  and  appellee  contends  that  be 
Is  thereby  estopped  from  claiming  that  the 
same  tcind  of  ballots  cast  for  appellee  are  11- 
legaL  We  understand  from  tbe  record  that 
this  offer  was  upon  the  condition  that  these 
ballots  should  be  counted  In  the  eveat  that 
the  entire  vote  of  the  township  was  not  re- 
jected. We  do  mot  think  that  appellant 
should  be  estopped  from  questioning  the  le- 
gality of  tbe  vote  «f  the  to'#nship  because  of 
this  offer.  Another  contention  that  we  wlU 
dlspoee  of  In  this  connection  Is  the  claim  of 
appellant  that  all  of  said  ballots  bear  dis- 
tlngoishing  marks,  and  should  therefore  be 
rejected.  All  those  changed  with  tbe  «tamp 
are  alike,  and  not  distinguishable  from  each 
other.  Those  changed  In  pencil  to  read  "A. 
R.  Winterowd"  were,  so  far  as  appears, 
alike,  and  not  distinguishable  from  each  oth- 
er; and  the  aame  Is  true  of  those  changed 
In  pencU  from  "R."  to  "A."  Winterowd. 
Those  changed  by  pencil  and  by  stamp  were 
distinguishable  from  each  other,  and  those 
that  read  "A.  R."  were  distinguishable  from 
thoae  in  pencil  that  read  "A."  Winterowd. 
None  0/  them  bear  any  distinguishing  mark 
made  by  the  voter,  nor  by  which  it  can  be  as- 
certained how  any  one  elector  voted.  There- 
fore the  secrecy  of  the  ballot  was  preserv- 
ed. Is  Whittam  v.  2ahorik,  59  N.  W.  at 
page  62,  in  considering  the  provision  of  sec- 
tion 27  against  marking  ballots,  this  court 
said:  "This  provision  is  designed  to  prevent 
identifying  marks  by  any  person,  including 
the  voter,  and  prohibits  such  marking  by 
necessary  implication.  If  it  is  done  by  some 
one  without  the  knowledge  of  or  consent  of 
the  voter,  as  by  one  of  the  electlaa  officers,  it 
should  not  prevent  the  counting  of  the  ballot; 
but,  where  it  is  done  by  the  voter  In  prepar- 
ing bia  ballot,  it  is  a  violation  of  the  law,  and, 
not  being  such  a  marklitg  as  the  law  sano- 
tlona,  the  ballot  abould  not  be  counted."  It 
Is  further  said:  "It  is  evident  that  is  such 
cases,  and  In  others  where  tbe  unauthorised 
mark  Is  not  of  a  character  to  be  used  readily 
for  the  purpose  of  ideotlficatlon,  the  ballots 


should  be  counted;  but  where  the  unauthor-. 
Ized  marks  ore  made  deliberately,  and  may 
be  used  as  a  means  of  identifying  the  ballot. 
It  should  be  rojected."  There  is  not  suffi- 
cient ground  for  rejecting  any  of  these  bal- 
lots because  of  distinguishing  marks. 

3.  We  now  inquire  as  to  the  real  contention 
in  this  case,  namely,  whether  the  entire  vote 
of  Four  Mile  township  should  be  rejected  be- 
cause of  the  change  in  the  ballots  made  by  tbe 
Judges  of  election.  This  election  was  held 
under  chapter  38,  Acts  24th  Gen.  Assem.,  en- 
titled "An  act  to  provide  for  the  printiug  and 
distribution  of  ballots  at  public  expense,  and 
for  the  nomination  of  candidates  for  public 
offices;  to  mg\i\a.te  the  manner  of  holding  elec- 
tions; and  to  enfocoe  secrecy  of  the  ballot." 
This  act  provides  at  length,  and  with  much 
particularity,  the  manner  Id  which  official  bal- 
lots shall  be  prepared,  corrected,  furnished, 
and  used,  and  provides  that  no  other  ballots 
shall  be  used  or  counted.  Appellant  contends 
that,  by  the  change  made  by  tbe  Judges,  these 
ballots  ceased  to  be  official  ballots;  that  the 
provision  of  the  statute  that  none  other  than 
official  baUots  shall  be  used  or  counted  is 
mandatory,  and  therefore  all  tbe  vote  of  Four 
Mile  township  should  be  rejected.  Appellant 
cites  West  v.  Rosa,  53  Ma  350;  State  v^ 
Frazler,  88  Mo.  426,  11  S.  W.  973;  People  v, 
Board  of  Canvassers  of  Onondaga  Co.  (N.  Y, 
App.)  29  N.  E.  327;  State  v.  Smith  (Iowa)  63 
I^.  W.  403;  and  other  cases,— to  the  eftect  that 
courts  must  follow  tbe  provisions  of  tbe  stat- 
ute without  regard  to  the  consequences  that 
may  follow.  This  contention  Is  not  disputed, 
but,  when  the  consequences  are  such  as  ap- 
pellant demands,  we  may  well  inquire  wheth- 
er the  law  requires  them.  These  ballots  were 
prepared  and  furnished  to  the  Judges  of  the 
electioo  by  the  officer  and  in  the  manner  re- 
quired. They  were  official  ballots,  correct  in 
every  particular  except  tbe  initial  of  A.  Win- 
terowd, a  candidate  for  assessor.  The  Judges, 
without  leaving  any  distinguishing  marks,  cor- 
rected all  the  ballots  furnished,  and  made 
them  Just  what  they  should  be.  These  cor- 
rect baUots  were  furnished  to  tbe  voters,  and 
cast  by  them  In  tbe  manner  prescribed.  There 
is  no  pretense  that  any  fraud  or  wrong  was 
intended,  or  could  or  did  result  from  tbe  mis- 
take of  the  auditor,  or  the  action  of  the  Judges, 
to  any  one;  nor  that  the  vote  cast  is  other 
than  a  fair  and  free  expression  of  the  choice 
of  the  voters.  We  are  asked  upon  this  state 
of  facts  to  disfranchise  the  voters  of  Four 
Mile  township  who  voted  at  that  election,  and 
we  should  surely  inquire  diligently  whether 
the  statute  demands  this  befcae  so  declaring. 
Did  these  ballots  become  other  than  official 
ballots  by  reason  of  the  correction  made  by 
the  Judges?  It  le  true,  tbe  law  gave  them  no 
authority  to  make  the  correction.  It  is  true, 
courts  should  adhere  tenaciously  to  every  pro- 
vision of  the  law  looking  to  the  purity  of  the 
ballot,  and  aj>prove  of  no  act  or  omission  that 
renders  fraud  or  injustice  possible.  We  have 
seen  that  these  ballots,  as  furnished  to  tha 
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voters,  were  correct  In  every  paitlcular;  that 
they  were  Just  what  the  law  required  they 
Bhoidcl  be  as  official  ballots;  and  that  no 
fraud  or  Injustice  did  or  could  result  from 
their  use  as  official  ballots.  Under  this  state 
of  facts,  we  think  they  did  not  lose  their 
character  as  official  ballots,  because  of  the  cor- 
rection made  by  the  Judges.  This  view  has 
support  in  cases  hereinafter  cited. 

4.  While  It  might  be  said  that  the  foregoing 
conclusions  dispose  of  the  case,  yet  we  pro- 
ceed to  consider  the  claim  of  appellant  that 
the  statute  Is  mandatory  as  to  the  manner  of 
preparing  and  correcting  official  ballots,  and 
In  providing  that  none  other  shall  be  used  or 
counted.  Appellant  cites  and  quotes  from 
People  T.  Board  of  Canvassers  of  Onondaga 
Co.,  supra,  a  case  considered  at  great  length, 
there  being  three  separate  opinions  by  the 
Judges  concurring,  and  two  by  the  Judges  dis- 
senting. The  case  was  under  a  statute  requir- 
ing that  the  candidates  of  the  different  parties 
be  printed  on  separate  ballots,  and  Indorsed  on 
the  outside  as  an  official  ballot  with  the  num- 
ber of  the  district  in  which  It  was  to  be  used. 
By  accident  or  mistake,  the  ballots  of  the  Re- 
publican nominees,  though  properly  prepared, 
were  sent  to  the  wrong  districts,  and  voted  In 
those  districts.  The  mistake  being  only  as  to 
Republican  ballots,  and  the  Indorsement  being 
open  to  view  when  the  ballot  was  folded.  It 
constituted  a  distinguishing  mark  on  the  Re: 
publican  ballots,  and  it  Is  upon  that  ground 
that  they  were  held  by  the  majority  to  be  Il- 
legal. While  that  case  Is  different  In  Its  facts 
and  In  Its  inquiries  from  this,  there  Is  much 
said  therein  that  is  applicable  to  our  Inquiry, 
but  nothing  In  conflict  with  the  conclusion  we 
reach.  In  State  v.  McKInnon,  8  Or.  493,  It 
was  held,  under  a  statute  requiring  that  all 
ballots  be  on  plain  white  paper,  that  ballots 
on  colored  paper  were  illegal.  The  court  says: 
"The  correct  principle  is  announced  In  the 
case  of  Kh:k  v.  Rhoads,  46  Cal.  398,  which 
holds  that  a  baUot  cast  by  an  elector  In  good 
faith  should  not  be  rejected  for  failure  to  com- 
ply with  the  law  In  matters  over  which  the 
elector  bad  no  control,  such  as  the  exact  size 
of  the  ticket,  the  precise  quality  of  the  paper, 
or  particular  character  of  type  or  heading 
used,  where  the  law  has  provisions  to  that  ef- 
fect; but  If  the  elector  willfully  neglect  to 
comply  with  requirements  over  which  he  has 
control,  such  as  seeing  that  his  baUot,  when 
delivered.  Is  not  so  marked  that  it  may  be 
Identified,  the  ballot  should  be  rejected.  Am. 
I^aw  Elec.  i  403."  In  Reynolds  v.  Snow,  67 
Cal.  497,  8  Pac.  27,  cited  by  appellant,  the 
court  held  that  a  ballot  not  conforming  to  the 
size  required  was  properly  rejected.  This 
was  In  harmony  with  the  rule  In  46  Cal.,  quot- 
ed above.  The  voter  must  be  presumed  to 
have  known  that  the  ballot  was  not  as  re- 
quired. It  was  also  held  that  the  fact  that 
the  voter  erased  the  name  of  contestant,  and 
wrote  In  the  name  of  defendant,  did  not 
vitiate  the  ballot  Other  cases  cited  by  appel- 
lant are  as  to  the  duty  of  the  court  to  enforce 


the  statute,  without  regard  to  consequences. 
The  language  of  the  court  In  Miller  v.  Pen- 
noyer  (Or.)  31  Pac.  830,  is  so  directly  In  point 
and  In  harmony  with  our  views  that  we  quote 
It  at  some  length.  The  case  was  under  a  stat- 
ute similar  to  ours  as  to  the  preparation  of  bal- 
lots, and  providing  that  "the  name  of  each 
person  nominated  shall  be  printed  upon  the 
ballot  in  but  one  place."  The  court  says:  "We 
are  all  agreed  that  the  mistake,  if  It  was  a 
mistake.  In  printing  the  name  of  Mr.  Pierce  on 
the  official  ballot  In  both  the  People's  and 
Democratic  groups  of  electors  did  not  deprive 
the  voters  who  cast  such  a  ballot  of  the  elect- 
ive franchise,  or  the  candidate  for  whom  it 
was  cast  of  the  benefit  of  such  vote.  Under 
the  law  as  it  now  exists,  neither  a  voter  nor 
candidate  has  any  control  or  voice  whatever  In 
the  arrangement  and  publication  of  the  names 
or  forms  of  the  ballot;  and  the  voter  Is  either 
compelled  to  vote  the  'official  ballot'  or  not 
vote  at  all.  In  such  case,  in  the  absence  of  an 
affirmative  declaration  In  the  statute  that  a 
ballot  containing  the  name  of  a  candidate  In 
more  than  one  place  Is  void,  and  shall  not  t>e 
counted,  we  are  unable  to  agree  to  the  doc- 
trine that  an  error  of  the  county  clerk  In  con- 
struing a  doubtful  provision  of  the  law  should 
disfranchise  a  large  number  of  voters  who  are 
In  no  way  responsible  for  the  error  or  mistake. 
And  such  Is  the  Aect  of  the  decisions  under 
similar  ballot  Iaw&  Bowers  v.  Smith  (Mo. 
Sup.)  17  S.  W.  761,  20  S.  W.  101;  Allen  v. 
Glynn  (Colo.  Sup.)  29  Pac.  670;  Northcote  v. 
Pulsford,  44  Law  J.  C.  P.  217.  The  law  is 
'mandatory,'  In  the  sense  that  It  demands  and 
requires  the  county  clerks.  In  the  preparation 
of  the  'official  baUot,'  to  strictly  comply  with 
all  Its  provisions,  out  not  In  the  sense  that  a 
voter's  right  to  exercise  its  elective  franchises 
will  be  lost,  because  of  some  technical  mistake 
of  the  county  clerk  In  printing  the  names  of 
candidates  upon  the  ballots.  Such  a  construc- 
tion of  the  law  would  not  only  render  an  elec- 
tion Invalid  on  account  of  an  honest  mistake 
of  the  county  derk,  but  would  open  the  door 
to  the  gravest  fraud.  It  would  place  the  pow- 
er in  the  hands  of  a  dishonest  officer  to  dis- 
franchise the  voters  of  his  county,  as  well  as 
cause  the  defeat  of  any  particular  candidate. 
To  defeat  the  will  of  the  people  or  a  particu- 
lar candidate.  It  would  only  be  necessary  to 
furnish  the  electors,  or  a  part  of  them,  with 
ballots  slightly  variant  or  dUTerent  from  those 
prescribed  by  law.  Unless  the  law  Is  clearly 
mandatory,  or  In  some  way  declares  the  conse- 
quences of  a  departure  from  its  provisions, 
the  court  ought  not  to  defeat  the  will  of 
the  people,  when  fafarly  expressed,  because  of 
some  technical  wror  or  mistake  In  the  form  of 
the  ballot;  and  In  this  case  there  Is  no  claim 
or  suggestion  of  fraud  on  the  part  of  any  one, 
or  that  the  returns  now  in  the  possession  of 
the  secretary  of  state  do  not  correctly  repre- 
sent the  will  of  the  people,  as  expressed  at  the 
polls."  There  Is  an  affirmative  declaration  In 
our  statute  that  none  but  official  ballots  shall 
be  used  or  counted,  and  In  that  It  Is  manda- 
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tory.  There  Is,  however,  no  affirmative  decla- 
ration  that  official  ballots  corrected  as  these 
were  shall  therefore  cease  to  be  official  ballots, 
nor  that  such  ballots,  when  legally  cast,  shall 
not  be  counted. 

For  the  reasons  stated,  we  conclude  that 
the  Judgment  of  the  district  court  is  correct 
Oar  conclusion  finds  support  In  the  following 
cases:  Bowers  v.  Smith  (Mo.  Sup.)  17  S.  W. 
761;  Smith  t.  Harris  (Colo.  Sup.)  82  Pac. 
616;  State  v.  Russell  (Neb.)  61  N.  W.  465; 
State  y.  Van  Camp  (Neb.)  54  N.  W.  113;  Tar- 
vto  V.  Wlmberg  (Ind.  Sup.)  80  N.  E.  790; 
State  T.  Gay  (Minn.)  60  N.  W.  676;  Sanner 
V.  Patton  (111.  Sup.)  40  N.  B.  290;  State  v. 
Walsh  (Coun.)  25  AtL  L 

Affirmed. 


STATE  T.  McKINSTRY. 
(Supreme  Court  of  Iowa.     Dec.  9,  1806.) 

IjAKCBNT— SCFFICIBHCT  OF  EVIDENOK— OBJECTIONS 

TO  Questions  Asked  Witnesses  —  Contkadio- 
TiON  of  Hattrr  Bbouoht  Out  on  Cbos8-£x- 
amination. 

1.  Evidence  that  the  prosecuting  witness,  on 
the  morning  of  the  theft  of  his  harness,  found 
tracks  leading  from  his  barn  to  a  place  where  a 
horae  and  cart  had  been  hitched,  and  followed  the 
tracks  of  the  cart  to  within  a  short  distance  of 
defendant's  home;  that  it  raihed  just  before  the 
theft;  that  two  tracks,  evidently  made  by  the 
tame  vehicle,  were  plainly  seen;  that  a  cart  was 
found  standing  in  defendant's  yard;  and  that  the 
harness  was  found  two  days  afterwards  in  a  box 
which  defendant  was  shipping  to  another  state, 
—is  BufBcient  to  sustain  a  conviction,  notwith- 
standing evidence  tending  to  show  an  alibi,  and 
that  defendant  purchased  the  harness  from  thurd 
persons. 

2.  An  objection  to  questions  asked  defendant's 
mother  as  to  an  alleged  conversation  with  the 
county  attorney  about  fixing  the  papers,  so  that 
defendant  might  escape,  comes  too  late  after  the 
defendant  has  answered. 

3.  The  fact  that  defendant's  mother  attempted 
to  bribe  the  county  attorney  to  fix  the  papers  so 
that  her  son  might  escape  is  relevant,  and  may 
therefore  be  shown  in  contradiction  of  the  testi- 
mony of  the  mother  brought  out  by  the  state  on 
cross-examination. 

Appeal  from  district  court,  Washington 
county;  A.  R.  Dewey,  Judge. 

The  defendant  was  convicted  of  the  crime  of 
larceny,  sentenced  to  Imprisonment  for  nine 
months  In  the  county  Jail,  and  to  pay  a  floe  of 
$100  and  costs,  and  appeals.     Affirmed. 

D.  P.  Stubbs  and  C.  W.  CoykendaU,  for  ap- 
pellant Milton  Remley,  Atty.  Gen.,  S.  W. 
Brockbart,  Co.  Atty.,  and  Jesse  A.  Miller,  for 
the  State. 


KINNE,  J.  1.  The  facts  are  that  a  set  of 
double  bamess,  the  property  of  one  C.  B.  Mor- 
gan, was  on  the  night  of  May  25,  1S05,  stolen 
from  his  bam;  that  It  was  found  on  the  fol< 
lowing  Monday  (May  27th)  In  a  box  In  the  de- 
fendant's possession  among  other  goods,whlcb 
defendant  was  loading  Into  a  car,  preparatory 
to  ablpplDg  it  to  the  state  of  Kansas.  When 
the  officer  went  to  make  the  arrest,  the  defend- 


ant attempted  to  run  away,  but  this  act  ap- 
pears to  have  been  to  avoid  the  service  of  an 
original  notice  in  a  damage  case  against  him. 
The  harness  was  taken  on  Saturday  night, 
and  after  half  past  10  o'clock  p.  m.  It  was 
found  to  be  missing  the  next  morning,  where- 
upon Morgan  and  others  began  looking  for 
tracks  leading  from  the  barn.  It  had  rained 
the  afternoon  before  the  bamess  was  taken, 
80  that  tracks  could  readily  be  seen.  First, 
be  found  the  tracks  of  a  man;  and,  after  he 
had  gone  about  60  rods,  he  saw  where  a  horse 
and  cart  had  been  hitched.  He  testified  that 
"there  is  a  road  mns  to  where  the  cart  ap- 
pears to  have  been  bitched.  There  the  road 
turns,  and  goes  south  a  Ilttie  bit.  Just  where 
the  cart  was  hitched.  The  cart  bad  come 
down  the  main  road,  and  went  down  by  some 
willows,— right  there.  I  could  see  that  there 
was  Just  two  tracks  coming  and  going  east, 
seemed  to  have  been  made  by  the  same  cart. 
Can't  tell  which  way  the  cart  was  going,  but 
the  horse.  I  could  see  that  there  had  been 
one  going  each  way.  Just  two  tracks.  One 
track  up,  and  then  back  the  same  way.  From 
there  where  the  cart  had  been  hitched,  they 
went  south  forty  rods,  to  the  place  marked 
'Cart  Hitched.'  Then  went  due  east  pretty 
near  three-fourths  of  a  mile,  to  the  comer, 
marked  'Horning.'  The  tracks  then  turned 
north  one  hundred  and  twenty  rods,  then  east 
one-half  mile.  The  cart  followed  along  the 
road  past  the  place  marked  'Cyms  Dickenson'; 
went  right  by  his  house.  From  there  pretty 
near  a  quarter  down  to  Sec.  15,  to  the  north- 
west. The  track  went  across  what  Is  called 
'McKay's  Bridge.'  It  goes  about  eight  rods 
due  north  again.  There  are  two  roads  there. 
One  went  east  by  Mary  Lury's.  It  turned  at 
the  comer  of  Sec.  4.  Andy  Myers  owns  the 
land.  It  then  turned  east  at  the  corner  of 
the  section  line.  It  then  rans  north,  and  fol- 
lows up  by  the  church.  At  the  church,  I  got 
bothered  by  some  tracks  there,  and  stopped  to 
examine  the  track.  I  passed  some  parties  aft- 
er I  stopped  there,  trying  to  get  on  tbe  right 
track.  One  of  them  was  an  old  gentleman, 
by  the  name  of  Churchill.  I  kept  tbe  same 
track,  and  followed  It  north  to  the  next  cor- 
ner, and  then  turned  east  At  the  corner  of 
the  land  marked  'J.  B.  McCaleb,'  the  track 
continued  to  McCaleb's  comer.  Then  the 
track  took  right  east  on  that  road.  I  followed 
east  from  McCaleb's  comer  three-fourths  of 
a  mile.  I  then  turned  round,  and  went  back. 
The  tracks  of  the  horse  and  cart  were  plain. 
They  were  plain  In  all  of  the  road,  with  the 
exception  of  this  last  road.  This  road  was 
not  traveled  much,  and  they  took  along  the 
nortb  side  of  tbe  road,  between  a  Uttle  patch 
of  hazel  brush  and  the  fence.  There  bad  been 
no  other  cart  along  there.  There  was  a  short 
distance  there  had  been  a  spring  wagon,  and 
there,  at  that  place,  It  was  only  a  short  dis- 
tance, and  didn't  amount  to  much.  That  was 
all  the  tracks  there  was  on  the  road  that 
morning  until  after  I  went  along.  Right  along 
there  by  Mary  Luiy's  I  saw  tracks  of  a  man. 
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There  were  tracks  there  wbere  the  cart  had 
backed  and  forwarded;  then  went  ahead.  I 
took  It  to  be  the  same  track.  There  was  no 
one  with  me  when  I  was  doing  this  tracking, 
part  of  the  way.  My  brother  and  hired  hand 
were  with  me  at  the  start  Some  person  was 
with  me  after  they  left."  A  cart  was  fonnd 
standing  In  the  yard  at  the  farm  of  the  defend- 
ant's father,  which  was  about  10  miles  from 
Morgan's  place.  Defendant  was  at  the  time 
living  at  his  father's  home.  There  was  some 
eyideuce  that  the  shoe  track  seen  by  Morgan 
and  others  corresponded  in  length  to  the 
length  of  the  defendant's  shoe.  The  cart  ap- 
pears to  have  been  traced  to  within  a  quarter 
of  a  mile  of  the  defendant's  place  of  residence. 
A  light  rig  was  heard  to  pass  along  the  road 
about  1  o'clock  a.  m.  of  tbe  night  the  harness 
was  stolen,  going  in  the  direction  of  the  de- 
fendant's residence.  The  penon  In  the  cart 
seems  to  have  got  ont  aboat  halfway  between 
Morgan's  and  the  place  where  the  defendant 
resided,  and  shoe  trades  were  found  there 
like  thoae  at  Morgan's  place.  Such  are,  in 
substance,  the  facts  established  by  the  state. 
The  defendant  introduced  evidence  which 
tended  to  show  that  there  was  only  one  track 
over  a  part  of  the  road;  tliat  the  cart  at  de- 
fendant's father's  place  had  not  been  moved 
or  used  for  several  days  prior  to  the  night  on 
which  the  harness  was  taken;  tliat  there  were 
no  horses  at  the  father's  place  with  two  shoes 
on;  that  e  fruit-tree  man  had  been  over  tbe 
road  in  a  cart  on  the  evening  of  the  25th.  The 
defendant  was  a  witness,  and,  in  explanation 
of  his  possession  of  the  stolen  prop^*ty,  says 
that  about  1  o'clock  on  the  28th  (Sunday)  he 
started  with  his  team  and  wagon  to  his  tar 
ther's  other  farm,  and  that  on  the  way  he 
met  a  team  and  two  men  who  had  the  harness, 
and  bought  it  of  them;  he  had  never  seen 
them  before,  and  did  not  know  them.  He 
had  a  box  in  ills  wagon,  with  some  old  Iiamess 
in  it  This  be  emptied,  and  pot  the  harness 
in  controversy  into  the  box,  nailed  It  up,  pnt 
a  wire  around  it,  and  went  on.  One  Churchill 
claims  to  have  seen  these  men  some  time  prior 
to  the  alleged  purchase  of  the  harness,  and  to 
have  examined  the  harness,  and  swears  it  was 
the  same  harness  afterwards  found  in  the  de- 
fendant's possession.  Another  party  daims 
to  have  seen  these  strangers  on  the  road.  Tbe 
defendant  shows  by  his  own  evidence,  by  his 
mother,  father,  and  the  hired  nmn,  that  he 
was  home  at  10  o'clock  that  night,  and  slept 
there'  until  morning.  All  of  them  save  the  de- 
fendant testify  that  they  do  not  know  that 
he  was  oat  of  the  house  during  the  night,  and 
think  he  was  not  out.  The  state  showed  by  a 
witness  that  he  saw  the  defendant  pass  his 
house  on  Sunday;  that  soon  thereafter  be 
went  over  the  same  road  the  defendant  trav- 
eled; that  he  did  not  see  the  defendant  or  the 
strangers  of  whom  it  is  alleged  the  harness 
was  purchased. 

The  foregoing  Is  ttaft  sabstance  of  the  more 
important  facta  developed  upon  the  trial.  It 
la  said  the  evidence  did  not  warrant  the  con- 


viction of  the  defendant  If  the  defmdant's 
witnesses  are  to  be  believed,  he  is  an  innocent 
man.  There  are,  however,  many  facta  in  evi- 
dence which  warranted  the  Jury  in  disregard- 
ing much  of  the  evidence  adduced  for  the  de- 
fendant as  unworthy  of  credit.  It  is  evident 
th&t  the  jury  must  have  disregarded  the  evi- 
dence relating  to  the  alibi  as  being  untrue. 
It  appears  to  us  that  in  the  light  of  all  the 
evidence,  they  were  Justified  in  so  doing.  In- 
deed, much  of  the  defendant's  evidence  is  of  a 
doubtful  character,  and  some  erf  it  is  in  contra- 
diction of  facts  which  are  established  beyond 
controversy. 

2.  An  objection  to  the  questions  asked  de- 
fendant's mother  relating  to  an  alleged  coor 
yersation  with  the  county  attorney  about  fix- 
ing the  papers  in  this  case,  so  that  her  son 
might  escape,  is  said  to  have  been  erroneously 
overruled.  The  objection  was  made  after  the 
witness  had  answered  and  was  too  late. 
State  V.  Moore,  25  Iowa,  128;  State  y.  Benge, 
61  Iowa,  658,  17  N.  W.  100;  State  v.  Cater 
(decided  at  this  term)  69  N.  W.  8Sa 

3.  The  county  attorney  was  permitted,  over 
the  defendant's  objection,  to  testify  that  de- 
fendant's mother  attempted  to  bribe  him,  and 
Induce  him  to  so  fix  the  paiiers  HuA  her  son 
might  get  out  The  objection  was  that  the 
evidence  was  irrelevant  and  incompetent,  and 
that  the  stale  is  bound  by  the  evidence  of  the 
mother,  and  cannot  contradict  It  as  to  tarele- 
vant  matter  called  out  by  it  It  may  be  con- 
ceded to  be  the  general  rule  that.  If  a  witness 
Is  crcs»«xamined  on  a  matter  collateral  to 
tbe  issue,  his  answer  cannot  thereafter  be 
contradicted  by  the  one  drawing  ont  such  col- 
lateral matter.  Swanson  v.  French  (Iowa) 
61  N.  W.  407.  The  matter  inquired  about  in 
this  case,  and  as  to  which  it  was  sought  to 
contradict  the  mother  of  defendant,  was  not 
irrelevant  or  immaterial.  Surely,  it  is  com- 
petent to  show,  nnder  such  circmnstances, 
that  the  witness  had  virtually  attempted  to 
bribe  the  prosecuting  officer,  and  thus  to  In- 
terfere with  the  due  administration  of  the 
criminal  law,  and  such  fact  may  be  shown 
In  contradiction  of  tbe  testimony  of  the  wit- 
ness drawn  out  by  the  state  in  cross-exam- 
ination. It  is  said  in  Bradner  on  Evidence 
(page  20,  c.  2,  1 18):  "It  Is  not  coUateral,  bnt 
relevant  to  tbe  main  Issue,  to  Inquire  into 
the  motives  of  a  witness;  and  a  party  who 
examines  him  in  regard  to  them  is  not  bound 
by  his  answers,  but  may  contradict  them." 
State  v.  Patterson,  2  Ired.  S46;  Morgan  v. 
Frees,  15  Barb.  352;  Newcomb  y.  State,  37 
Miss.  383;  Atwood  v.  Welton,  7  Conn.  66; 
People  V.  Austin,  1  Parker,  Cr.  R.  154. 

4.  Complaint  Is  made  of  the  refusal  of  the 
court  to  give  certain  instructions  asked  by 
the  defendant  and  of  certain  rulings  made 
touching  the  admission  of  evidence,  and  of 
remarks  made  by  tlie  court  in  ruling  upon  an 
Objection  made.  These  and  all  other  qoes- 
Vaoa  raised  we  have  carefully  examined. 
l%ere  was  no  error.  The  questions  referred 
to  are  not  so  Important  aa  to  demand  detailed 
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«oiu!deratloD.  The  motloii  to  strike  appel- 
lee's additional  abetract  Is  OTerrnled.  Tbe 
Jadgment  belo\7  la  affirmed. 


STATE  T.  SMITH. 

(Supreme  Court  of  Iowa.     Dec.  9,  1896.) 

CamiMAi,  Law  —  Accessobt  befokb  thb  Kaot  — 
Assault  with  Istbnt  to  Kill— Depsssb 

or  DWELLINO   HOCBE. 

1.  Under  Ckide,  |  4314,  which  abrogateB  the 
distinction  between  an  accessory  before  the_  fact 
and  a  principal,  maldng  both  principals,  it  is  eiv 
ror  to  eaiarge  that  a  defendant  who  did  not  actual- 
ly commit  tbe  act  constituting  the  crime,  which 
was  committed  by  another,  is  guilty,  if  at  all,  of 
whatever  offense  the  evidence  shows  such  other 
to  have  committed. 

2.  The  fact  that  a  man  sleeps  and  keeps  his 
clothes  in  the  back  part  of  a  room  used  as  a  store, 
under  an  arrangement  with  the  tenant,  does  not 
jostify  him  in  defending  the  building  against  in- 
truders, as  his  dwelling  house  or  private  habita- 
tion. 

Appeal  from  district  conrt,  Johnson  county; 
M.  J.  Wade,  Judge. 

Tbe  defendant  -was  accused  of  tbe  crime  of 
assault  with  the  Intent  to  commit  murder, 
tried  by  Jury,  found  guilty,  and  adjudged  to 
be  Imprisoned  In  the  state  penitentiary  at 
Anamosa,  at  bard  labor,  for  the  term  of  one 
year  and  eight  months.  From  that  Judgment, 
he  appeals.     Reversed. 

Belley  &  Murpliy,  Joe  A.  Edwards,  and 
Hedges  Sc  Rumple,  for  appellant  Mihon 
Remley,  Atty.  Oen.,  Cor  tbe  State. 

ROBINSON,  J.  On  the  13tb  day  of  August, 
1896,  R.  P.  Jones,  tbe  sberilf  of  Jobnsoa  coun- 
ty, bad  for  service  an  order  Issued  by  a  Jus- 
tice of  the  peace  for  the  removal  of  tbe  de- 
fendant, "and  store  goods  and  office  furni- 
ture," from  a  certain  building  tn  a  village  of 
Johnson  county.  He  found  tbe  premises  de- 
scribed in  the  order  occupied  by  the  defend- 
ant and  bis  brother  John  T.  Smith,  wHb  a 
small  stock  of  medicines  and  some  groceries. 
When  the  sheriff  made  known  his  business, 
tbe  defendant,  who  Is  a  physician,  moved  the 
medicines  out  of  tbe  building,  but  claimed 
ttaait  tbe  groceries  belonged  to  his  brother, 
Tbe  latter  was  not  named  in  the  order,  and 
claimed  that  the  sheriff  bad  no  right  to  re- 
move bim  or  his  property  from  the  building. 
The  sheriff  insisted  upon  his  right  to  do  so, 
and,  while  attempting  to  enter  the  building 
after  tbe  defendant  had  left  It,  John  T.  Smith 
discharged  at  him  a  gnn.  Tbe  shot  with 
which  the  gun  was  loaded  missed  the  sheriff, 
but  hit  four  children,  who  were  on  tbe  op- 
posite side  of  tbe  street.  It  la  claimed  that 
the  defendant  was  accessory  to  the  act 

1.  The  court  gave  to  the  Jury  an  iustnictlon 
as  follows:  "(5)  It  is  the  law  of  this  state 
thart  all  persons  concerned  In  the  commission 
of  a  public  offensf,  whether  they  directly  com- 
mit the  act  constituting  the  offense,  or  aid  and 
abet  Its  commission,  even  though  not  pres- 
ent, are  equally  guilty  with  tbe  principal,  and 


are  subject  to  the  same  punishment,  and 
guilty  of  the  same  offense,  a*  tbe  person  wlio 
actually  does  tbe  act  which  constitutes  racfa 
offense;  and  in  this  case  the  defendant.  If 
guilty  at  all,  under  the  evidence,  Is  guilty  only 
as  aiding  or  abetting  the  said  John  T.  Smith 
in  the  commission  of  the  crime  cliarged  in 
the  indictment,  or  sixne  of  those  included 
therein."  Ahw:  "(13)  •  •  ♦  The  defend- 
ant If  guilty  at  all,  is  guilty  of  whatever  of- 
fense was  committed  by  the  said  Jobu  T. 
Smith,  If  any;  and  If  he  is  not  guilty  of  such 
offense.  If  any,  as  was  under  tbe  evidence 
committed  by  John  T.  Smith,  then  he  cannot 
be  found  guilty  of  any  offense  under  this  in- 
dictment, and  he  must  be  acquitted."  These 
instructions,  although  In  different  paragraphs 
of  the  charge,  are  properly  considered  togeth- 
er. It  is  our  opinion  that  they  announce  an 
erroneous  rule  of  law.  Section  4314  of  the 
Code  Is  as  follows:  "The  distinction  between 
an  accessory  before  the  fact  and  a  principal 
is  abrogaited,  and  all  persons  concerned  in 
the  commission  of  a  public  offense,  whether 
they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  Its  commission,  though 
not  present  must  hereafter  be  Indloted,  tried, 
and  punished  as  principals."  The  effect  of  this 
provision  Is  to  make  the  offense  of  one  who 
at  common  law  would  have  been  an  accessoi7 
before  the  fact  substantiTe  and  so  fbr  inde- 
pendent that  he  may  be  Indloted,  tried,  and 
punished,  and  as  a  principal,  withont  regard 
to  the  prosecution  ot  the  person  who  at  com- 
moa  law  would  have  been  the  principal.  The 
guilt  of  a  person  who  aids  or  abets  the  com- 
mission of  a  crime  mn«t  be  determined  upon 
the  facts  which  show  the  part  he  had  In  it 
and  does  not  depend  upon  the  degree  of  an- 
other's guilt  See  State  v.  liCe,  91  Iowa,  499, 
60  N.  W.  119;  People  v.  Kief,  126  N.  Y.  601. 
27  N.  B.  557;  Goins  v.  State  (Ohio)  21  N.  E. 
478;  State  v.  Steeves  (Or.)  43  Pac.  964;  State 
▼.  Bogue  (Kan.  Sup.)  84  Pac  410;  State  v. 
Patterson,  Id.  784;  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  269;  1  Whart.  Cr.  Law,  f  237.  In 
this  case  the  shot  which  endangered  the  sher- 
iff was  fired  by  John  T.  Sntith.  He  may 
have  fired  it  with  such  premeditation  and 
malice  as  to  have  committed  the  offense  of 
an  assault  with  Intent  to  commit  mur.ler; 
yet  the  defendant  may  liave  abetted  or  coun- 
seled it  hi  the  heat  of  passion,  without  pre- 
meditation, and  without  malice,  and  thus 
hAve  been  guilty  of  the  offense  of  assault  with 
Intent  to  commit  manslaughter.  State  v. 
Whtte,  45  Iowa,  32S.  It  Is  clear  that,  had 
these  been  the  facts,  the  defendant  would  not 
have  been  guilty  of  the  offense  commirMed  by 
his  brother.  It  should  be  remembered  that 
the  Instructions  we  have  set  out  have  no  ref- 
erence to  an  act  committed  as  the  residt  of  a 
conspiracy.  In  such  a  case  a  different  rule 
prevails,  for  the  reason  that  a  conspirator 
engaged  in  an  unlawful  act  is  liaUe  for  the 
acts  of  his  co-consplrators  done  In  pmrsnance 
of  the  common  design.  State  t.  Munch  rath, 
78  Iowa,  278,  43  N.  W.  21L     The  evidence 
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wltb  regard  to  the  oonnection  of  the  defend- 
ant wtth  the  offense  alleged  to  hare  been 
commibted  by  his  broither  Is  conflicting,  and 
we  cannot  say  that  the  error  pointed  out  was 
without  prejudice. 

2.  The  diatriot  court  also  cliarged  the  jury 
as  follows:  "(15)  It  is  not  contended  by  the 
defendants  that  whatever  acts  the  said  John 
T.  Smith  did  were  in  self-defense  of  himself 
and  his  property.  As  to  this,  you  are  instruct- 
ed thait  the  said  R.  P.  Jones  was  rightfully 
upon  said  premises,  and  had  a  right  to  enter 
the  building  occupied  by  John  T.  Smith;  and 
the  said  John  T.  Smith  would  have  a  right 
under  the  law  to  use  a  deadly  weapon  in  de- 
fense of  his  property  (and  a  loaded  shot  gun 
is  a  deadly  weapon),  or  in  self-defense,  only 
in  case  such  use  of  said  deadly  weapon  was 
reasonably  necessary  to  protect  his  life,  or  to 
protect  bis  person  from  serious  bodily  harm. 
(16)  In  other  words,  before  a  person  is  au- 
thorized, under  the  law,  to  make  an  assault 
with  a  deadly  weajKin,  he  must,  as  a  reason- 
able person,  have  reasonable  apprehension  of 
danger  to  his  life  or  serious  Injury  to  his  per- 
son; and  such  apprehension  must  be  reason- 
able, or  must  appear  to  him  to  be  reasonable, 
under  all  the  circumstances  as  preeentcd  to 
him  ait  the  time,  and  the  use  of  such  deoilly 
weapon  must  have  appeared  to  be  reasonably 
necessary.  Therefore,  gentlemen,  you  will 
have  to  determine  whether  or  not  the  shoot- 
ing by  the  said  John  T.  Smith  was  reason- 
ably necessary,  under  all  the  circumstances, 
to  protect  his  person  from  serious  bodily  In- 
jury, or  to  protect  his  life;  that  is,  whether 
he,  as  a  reasonable  man,  under  the  circum- 
stances, apprehended  danger  to  his  life  or  se- 
rious bodily  harm,  and  whether  be  used  the 
gun  hi  defense  thereof,  and  whether  said  use 
of  said  gun  was  reasMiable.  If  so,  be  was 
not  guilty  of  any  offense,  and  the  defendant 
herein  should  be  acquitted."  The  appeUant 
justly  complains  of  the  fifteenth  paragraph, 
because  it  made  the  right  of  John  T.  Smith 
to  use  a  deadly  weapon  in  defense  of  himself 
or  property  depend  upon  the  actual  necessity 
for  such  use,  and  not  upon  bis  having  reason- 
able ground  for  believing  that  It  was  neces- 
sary. State  V.  Shelton,  64  Iowa,  338,  20  N. 
W.  459.  It  Is  claimed  that  the  error  pointed 
out  was  cured  by  the  sixteenth  paragraph  of 
the  charge,  but,  as  the  judgment  of  the  dis- 
trict court  must  be  reversed  on  a  ground  al- 
ready stated.  It  is  only  necessary  to  say  that 
the  error  should  be  avoided  on  another  trial. 
The  first  part  of  paragraph  15  Is  also  criti- 
cised, but,  as  it  Is  made  to  depend  upon  a 
state  of  facts  which  may  not  exist  on  another 
trial,  we  refrain  from  discussing  the  alleged 
error. 

3.  The  court  refused  to  give  to  the  jury  an 
instruction  asked  by  the  defendant,  in  words 
as  follows:  "Tou  are  Instructed  to  determine 
as  to  whether  or  not  that  was  the  dwell:n; 
bouse  or  habitation  of  John  T.  Smith,  and,  if 
you  find  that  it  was  his  dwelling  house  or 
habitation,  you  are  then  Instructed  that  be 


did  not,  under  the  law,  have  to  retreat  from 
it,  but  could  defend  himself,  and  resist  in- 
trusion, by  any  means,  if  he,  as  a  reasonable 
man,  had  an  apprehension  that  the  party 
making  the  attempt  to  enter  was  intending  to 
commit  great  bodily  barm,  and  that  his  enter- 
ing was  for  the  purpose  of  committing  said 
bodily  harm."  It  is  urged  by  the  defenJaut 
that  the  evidence  authorized  the  jury  to  finJ 
that  the  room  hi  which  John  T.  Smith  car- 
ried on  his  business  was  his  living  apartment. 
In  which  he  resided.  It  appears  that  th<! 
defendant  and  his  brother  occupied  the  front 
part  of  a  room  12  by  24  feet  in  size  for  busi- 
ness purposes.  It  was  separated  from  the 
back  part  by  a  partition,  which  extended  but 
a  part  of  the  way  across  the  room,  and  did 
not  reach  the  celling.  John  T.  Smith  had  oc- 
cupied the  room  with  the  defendant  for  aboot 
three  months,  having  some  groceries  in  the 
front  part,  and  sleeping  and  keeping  a  satchel 
and  some  clothing  in  the  back  part.  His  oc- 
cupation was  by  virtue  of  some  arrange 
ment  wKh  the  defendant,  who  claimed  that 
he  had  leased  the  premises,  and  he  obtained 
his  meals  outside  the  building.  We  find  noth- 
ing in  the  record  which  would  have  justified 
the  giving  of  the  instruction  refused.  The 
evidence  did  not  show  that  the  place  was  a 
dwelling  house  or  privaite  habitation,  but  a 
public  place  of  business,  to  which  the  pi?o[)le 
of  the  community  were  expected  to  resort. 
The  fact  that  John  T.  Smith  slept  and  kept 
a  few  articles  of  clothing  there  did  not  change 
Its  character.  In  view  of  the  conclusion 
reached,  we  find  It  unnecessary  to  consider 
the  questions  discussed.  For  the  rea.«ons 
shown,  the  judgment  of  the  district  court  Is 
reversed. 


STATE  T.  ODEN. 
(Supreme  Court  of  Iowa.     Dec.  9,  1880.) 

ADCLTBRT— COMFLAISANT   CTIDKR    STATDTB  —  SdB- 
SEQUEXT  UaKKIAOB  of  DxrENDANT — Afpbau 

1.  Code,  §  4008,  providing  that  the  crime  of 
adultery  may  be  committed  between  persona  only 
one  ot  whom  Is  married,  in  which  case  both  shall 
be  guilty  of  the  offense,  and  that  no  prosecutioD 
can  be  commenced  except  on  complaint  of  the 
husband  or  wife,  has  been  construed  to  limit  the 
prosecution  of  a  married  person  for  adultery  to 
cases  where  complaint  is  made  by  the  spouse  of 
the  defendant;  but,  where  a  man  was  unmarried 
at  the  time  the  offense  was  committed,  his  BUb- 
sequent  marriage  will  not  bar  his  prosecution 
therefor,  on  complaint  of  the  husband  of  the  wo- 
man. 

2.  The  admission  of  incompetent  testimony  ii 
not  reversible  error  where  it  was  subsequentlr 
stricken  out  on  motion  of  the  appellant. 

Appeal  from  district  court,  Sioux  county* 
Scott  M.  Ladd,  Judge. 
.  On  the  15tb  day  of  November,  1893,  the  de- 
fendant was  Indicted  on  the  complaint  of  A. 
H.  Macomber,  husband  of  Hilda  Sophia  Ma- 
comber,  for  the  crime  of  adultery,  alleged  to 
have  been  committed  on  or  about  the  6th  day 
of  June,  1893,  with  said  Hilda  Sophia  Ma- 
comber,  the  defendant  then  being  a  single  . 
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maa.  A  verdict  of  guilty  was  returned,  and 
Judgment  that  defendant  be  imprisoned  In 
the  penitentiary  for  tlie  period  of  one  year 
and  four  months,  and  for  costs,  was  entered 
thereon.   Defendant  appeais.   AfSrmed. 

Palmer  &  Van  Dyke,  for  appellant  Mil- 
ton Remley,  Atty.  Gen.,  for  the  State. 

GIVEN,  J.  1.  On  the  trial,  the  defendant 
called  Mrs.  S.  Oden,  who  testified  that  she 
was  married  to  the  defendant  on  October  13, 
1883,  and  had  lived  with  him  erer  since  that 
date.  The  state  moved  to  strilce  this  evi- 
dence aa  "incompetent,  immaterial,  and  ir- 
relevant," which  motion  was  sustained,  and 
of  this  appellant  complains.  It  will  be  ott- 
served  that  the  crime  la  alleged  to  have  been 
committed  on  or  about  the  6th  day  of  June, 
1883,  and  that  the  defendant  was  then  a  single 
man.  It  will  also  be  noticed  that  the  indict- 
ment was  fonnd  on  the  15th  day  of  Noveml)er, 
1883,  which  was  after  the  marriage  of  this 
witness  and  the  defendant;  and  the  question 
Is  whether,  the  defendant  being  married  at 
the  time  complaint  was  made,  it  could  be 
made  by  any  other  than  his  wife.  Section 
4008  of  the  Code  provides  that,  "when  the 
crime  is  committed  between  parties  only  one 
of  whom  Is  married,  both  are  guilty  of  adul- 
tery, and  shall  be  punished  accordingly.  No 
prosecution  for  adultery  can  lie  commenced 
but  on  the  complaint  of  the  husband  or 
wife."  In  State  v.  Roth,  17  Iowa,  at  page 
311,  this  court  said:  "The  object  of  the  limi- 
tation of  the  statute,  in  our  view,  was  to  ex- 
empt the  party  from  prosecution,  unless  the 
husband  or  wife  of  such  party  should  com- 
mence the  prosecution  against  him  or  her." 
In  State  v.  Wilson,  22  Iowa,  at  page  367,  it 
Is  said:  "That  It  was  competent  for  the  in- 
Jnred  wife  of  the  paramour  of  the  defendant 
to  make  complaint,  and  that  the  grand  Jury 
were  not  bound  to  indict  Ixtth  or  neither." 
In  that  case  the  accused  was  an  unmarried 
man,  and  the  complaint  was  by  the  spouse 
of  the  other  party  to  the  crime.  In  Bush  v. 
Workman.  64  Iowa,  206, 18  N.  W.  810,  where- 
in both  parties  to  the  crime  were  married. 
It  was  held  that  the  statute  "forbids  prosecu- 
tions for  adultery  except  when  commenced 
by  the  spouse  of  the  person  prosecuted."  In 
State  ▼.  Mahan,  81  Iowa,  121,  46  N.  W.  &55, 
it  was  beld  that  the  indictment  for  the  crime 
of  adultery  may  be  good,  although  it  does 
not  show  that  the  prosecution  was  com- 
menced upon  the  complaint  of  the  husband 
or  wife  of  the  accused,  nor  that  the  latter  Is 
unmarried,  and  that.  If  the  defendant  was 
married,  the  failure  of  his  wife  to  make 
complaint  was  a  matter  of  defense,  which  he 
was  required  to  prove  in  order  to  take  ad- 
vantage of  it  It  is  entirely  clear  from  these 
rulings  that.  If  the  defendant  had  been  mar- 
fled  at  the  time  of  the  alleged  commission  of 
the  offense,  he  could  only  be  prosecuted  up- 
on the  complaint  of  his  wife;  but  the  ques- 
tion Is  whether,  under  the  facts  of  this  case. 


the  limitation  of  the  statute  applies.  If  It 
does,  this  evidence  was  material,  and  should 
have  been  admitted;  otherwise,  not 

In  State  v.  Bennett,  31  Iowa,  24,  It  Is  said 
that  this  limitation  "leads  to  the  Inference 
that  the  offense  is  rather  a  crime  against  the 
partner  to  the  marital  relation  than  against 
society  In  general.  So  long  as  the  injured 
husband  or  wife  suffers  the  wrong  in  silence, 
society,  notwithstanding  the  injury  to  public 
morals.  Is  without  redress."  In  State  t.  Cor- 
liss, 85  Iowa,  18,  51  N.  W.  1154,  It  is  said  of 
this  limitation:  "This  provision  is  grounded 
in  the  regard  which  the  law  has  for  the  mari- 
tal relation,  and  the  right  of  the  husband 
and  wife  to  condone  the  wrongs  of  either  to- 
wards the  other."  Whether  we  consider 
adultery  as  an  offense  against  the  public  or 
against  the  Injured  spouse,  or  against  l>oth, 
the  limitation  is,  however,  grounded,  not  in 
the  interests  of  the  public,  but  in  the  fact 
that  the  offense  Is  primarily  against  the  In- 
nocent partner.  In  June,  1883,  the  defendant 
had  no  wife  to  be  wronged  by  the  crime 
charged;  no  wife  to  whom  the  law  extended 
the  right  to  condone  or  to  prosecute  for  the 
crime  charged.  At  that  time  the  defendant 
was  liable  to  prosecution  on  the  complaint 
of  the  husband  of  Mrs.  Macomber.  It  may 
be  questioned  whether  defendant  could  now 
be  prosecuted  for  that  offense,  on  the  com- 
plaint of  the  wife  that  be  has  married  since 
its  alleged  commission.  There  would  certain- 
ly be  some  force  In  the  claim  that  she  was 
not  Injured  within  the  contemplation  of  the 
statute,  and  that  she  was  not  entitled  to  con- 
done or  to  prosecute  for  an  offense  that  was 
not  committed  against  her  more  than  against 
any  other  person  of  the  general  public.  How- 
ever this  may  be,  we  do  not  determine;  but. 
In  view  of  the  reasons  upon  which  the  limi- 
tation of  the  riglit  to  prosecute  Is  grounded, 
we  reach  the  conclusion  that  that  limitation 
does  not  apply  In  this  case.  It  follows  from 
this  conclusion  that  the  evidence  stricken 
out  was  Immaterial,  and  therefore  the  mo- 
tion was  properly  sustained. 

2.  To  convict,  it  was  Incumbent  upon  the 
state  to  show  that  Hilda  Sophia  Macoml)er 
was  the  wife  of  the  complolnant,  A.  H.  Ma- 
comber, at  the  time  of  the  adulterous  inter- 
course alleged.  The  transcript  shows  that 
both  Mr.  and  Mrs.  Macomber  were  asked 
when  they  were  married,  and  that  each  an- 
swered that  it  was  In  1803,  she  giving  the 
date  as  December  2Sth.  If  this  Is  correct  the 
evidence  falls  to  show  that  they  were  hus- 
band and  wife,  or  that  Mrs.  Macomber  was 
a  married  woman,  at  the  time  of  the  alleged 
adultery.  Taking  all  the  evidence  together, 
It  is  perfectly  manifest  that  their  marriage 
was  In  1883,  Instead  of  1803,  and  that  189.S 
erroneously  appears,  either  from  an  Inadver- 
tence on  the  part  of  the  witnesses  or  of  the 
reporter.  Under  all  the  evidence,  there  is  no 
room  for  reasonable  controversy  as  to  the 
date  of  their  marriage  being  in  1883 

3.  Defendant's  objections  to  certain  ques- 


272 


C9  NUKTHWBSTEBN  BJBPORTBB. 


(Iowa. 


tlozu  aAed  the  witness  Mrs.  Hacotnber  were 
orermled.  The  objections  were  upon  the 
ground  that  the  questions  were  leading  and 
snggeatlve.  These  objections  were  not  well 
founded,  and,  like  a  number  of  others  ap- 
pearing In  the  record,  are  not  of  sufficient 
importance  to  merit  further  notice. 

Mrs.  Macomber,  having  testified  that  the 
defendant  had  sexnal  intercourse  with  her 
the  first  time  June  6,  1893,  further  testified, 
over  defendant's  objection,  to  subsequent 
acts  of  sexual  Intercourse,  the  last  being 
about  the  middle  of  September.  Acts  subse- 
quent to  that  of  on  or  about  June  6th  were 
not  admissible.  See  State  T.  Donoran,  61 
Iowa,  278,  16  N.  W.  130. 

Upon  the  conclusion  of  the  eTldence  on  be- 
half of  the  state,  defendant  moved  to  strike 
all  the  evidence  tending  to  show  acts  of  sex- 
ual intercourse  other  than  the  first;  and  this 
motion  was  sustained,  and  the  state  requir- 
ed to  elect  upon  which  act  it  would  stand, 
and  the  state  elected  to  stand  npon  the  act 
testified  to  as  being  the  first  committed; 
namely,  on  or  about  June  6,  18!^  In  view 
of  this  action  of  the  court,  there  was  no  preju- 
dice to  the  defendant  in  admitting  the  erl- 
dence  thus  excluded. 

4.  Appellant's  further  contention  is  that 
the  evidence  fails  to  support  the  charge  of 
adultery  on  or  about  June  6,  1898.  True, 
there  is  a  conflict  in  the  evidence  on  that 
subject,  but  we  think  the  verdict  has  ample 
supi>ort. 

Complaints  are  made  against  the  Instruc- 
tions, grounded  upon  the  claim  that  defend- 
ant, being  a  married  man  at  the  time  com- 
plaint was  made,  could  only  be  prosecuted 
on  the  complaint  of  his  wife;  also,  npon  the 
ground  that  It  was  not  proven  that  Mrs. 
Macomber  was  the  wife  of  A.  H.  Macomber 
at  the  time  the  adulterous  act  relied  npon 
was  committed.  The  Instructions  are  In  har- 
mony with  the  views  we  have  expressed  on 
these  contentions.  We  find  no  error  In  the 
record  prejudicial  to  the  defendant,  and  the 
judgment  of  the  district  court  Is  therefore 
afilrmed. 


ALLEN  V.  BARRETT  et  al. 

(Supreme  Court  of  Iowa.    Dec.  9,  1896.) 

EviDBNOa — Dbclaratioss  op  Aobnt  —  Obneral 
Objections— NsouoEyce — Fibbs  —  Evidbscb  — 
Damaois  —  RisQTs  or  Bailbs  —  CoavLior  or 
Eviijsxob. 

1.  In  an  action  for  damasei  caused  by  a  fire 
nesiisently  set  out  by  defendants'  agent,  who  was 
also  a  party  defendant,  declarations  and  admis- 
sions made  by  the  agent  after  the  fire  were  ad- 
missible as  airainst  him. 

2.  In  the  absence  of  any  special  objection  that 
snob  evidence  was  not  admissible  aKsinst  the 
other  defendants,  or  any  request  to  the  court  so 
to  charge,  the  admission  thereof  cannot  be  made 
a  basis  for  error. 

3.  Evidence  on  the  part  of  the  defendants,  as 
to  the  value  of  their  own  property  destroyed  by 
the  fire  was  not  admissible. 

4.  It  appeared  that  plaintiff  had  received  in- 


surance on  his  property,  and  had  agreed  to  re- 
imburse the  company  from  the  amonnt  he  should 
recover  from  defendants.  Htid,  that  it  was  not 
error  to  refuse  to  instruct  the  jury  that  the 
amonnt  of  the  insurance  shoold  be  deducted  from 
the  damages  plaintiff  should  be  entitled  to  re- 
cover. 

5.  A  portion  of  certain  goods  destroyed  by  Are 
negligently  set  was  held  by  the  plaintiff  on  com- 
mission under  contracts  with  the  manufacturers. 
HM,  that  plaintiff  had  such  an  interest  there- 
in as  bailee  as  entitled  him  to  recover  for  their 
loss. 

6.  A  venJiet  rendered  on  conflicting  evidence 
will  not  be  set  aside  on  the  ground  that  the  evi- 
dence was  inaufficient. 

Appeal  from  district  court,  Sac  county;  C. 
D.  Goldsmith,  Judge. 

Action  at  law  to  recover  damages  for  the 
negligent  burning  of  a  warehouse  and  its  con- 
tents. Tried  by  jury.  Verdict  and  judgment 
for  the  plalntlfT.  Defendants  appeal.  Af- 
firmed. 

Jas.  H.  Talt,  R.  M.  Hunter,  and  Wright  A 
Baldwin,  for  appellants.  J.  C.  Cook,  for  ap- 
pellee. 

ROTH  ROCK,  C.  J.  1.  Bwrett  ft  Cailton  Is 
a  partnership  firm,  comiMsed  of  T.  A.  Bar- 
rett and  D.  D.  Carlton.  Guy  Carlton  was  In 
the  employ  of  the  firm  as  a  general  clerk  and 
salesman.  The  jpartnershlp  and  the  indi- 
vidual members  thereof  and  Guy  Carlton 
were  made  parties  defendant  In  Uils  action. 
The  partnership  was  engaged  In  general  mer- 
chandise business  at  the  village  of  Early,  in 
Sac  county.  The  plalntlH  was  engaged  in  the 
agricultural  Implement  business  In  the  same 
place.  On  the  13th  day  of  September,  1898. 
a  warehouse  of  the  defendants  In  the  rear 
of  their  main  store  building  took  fire  and  was 
totally  destroyed.  The  fire  spread  to  other 
buildings  near  by,  and  they  were  consnmed, 
and  In  the  conflagration  a  warehouse  belong- 
ing to  the  plalntltr,  lU' which  a  large  quantity 
of  agricultural  Implements  and  other  mer- 
chandise were  stored,  was  burned,  with  all  Its 
contents.  This  action  was  brought  against 
the  defendants  as  above  named.  It  Is  averred 
In  the  petition  that  the  fire  which  destroyed 
ail  of  said  property  was  caused  by  the  neg- 
ligence of  Guy  Carlton,  In  setting  fire  to  a 
collection  of  rubbish  and  combustible  -  mate- 
rial so  near  a  warehouse  belonging  to  the  de- 
fendants that  It  was  burned,  and  caused  the 
destruction  of  plaintiff's  property.  In  the  rear 
of  the  defendant's  salesroom,  and  some  25 
feet  away,  they  had  a  wareroom  In  which  they 
stored  goods.  The  fire  which,  It  Is  claimed, 
destroyed  the  buildings  and  contents  was  kin- 
dled by  Guy  Carlton  In  this  vacant  space.  It 
Is  admitted  that  tlte  said  warehouse  was  the 
first  building  burned,  and  there  Is  no  question 
that  all  the  other  property  was  destroyed  by 
the  fire  which  burned  the  defendant's  ware- 
house. The  question  of  fact  In  the  case  to 
which  all  of  the  testimony  of  the  witnesses 
was  directed  was  whether  the  tin  which 
burned  the  property  originated  from  the  fire 
set  out  in  the  rubbish  by  Guy  Carlton  In  die 
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vacant  space  near  the  defendants'  warehouse. 
Tbere  is  no  real  question  tliat,  if  the  property 
of  tbe  platntUf  was  destroyed  by  the  negli- 
gence of  Ouy  Carlton,  all  of  tl>e  defendants 
are  liable  for  the  damages.  It  Is  earnestly 
contended  in  behalf  of  appellants  that  the  ver- 
dict is  not  supported  by  the  eridence,  and 
that  the  Jury  In  the  case  were  controlled  by 
passion  and  prejudice.  It  Is  not  onr  practice 
to  review  the  testimony  of  the  witnesses.  An 
examination  of  all  the  evidence  in  the  case 
shows  that  there  is  such  a  conflict  that  every 
question  of  fact  was  for  the  Jury  to  deter- 
mine. There  was  direct  conflict  on  some  of 
the  facta  There  were  many  collateral  facts, 
about  which  the  witnesses  differed.  There  Is 
no  doubt  that,  when  the  first  building  com- 
menced to  bum,  there  was  a  strong  wind 
blowing  from  the  direction  where  the  rubbish 
was  set  on  fire  by  Carlton  to  the  building,  and 
there  is  a  conflict  as  to  whether  there  was  any 
wind  when  the  flre  was  kindled.  Then,  again, 
there  Is  evidence  tending  to  show  that  the 
warehouse  took  flre  from  the  inside,  and  not 
the  outside.  There  was  other  evidence  to  the 
effect  that  wide  doors  in  the  building  next  to 
the  burning  rubbish  were  open,  so  that  the 
flre  from  the  burning  bonflre  blew  into  the 
buUdlng.  There  Is  evidence  of  two  other  bon- 
fires of  mbbish,  kindled  by  other  parties,  in 
the  vicinity,  leaving  the  Inference  that  the 
building  took  flre  from  them.  But  this  evi- 
dence is  very  slight.  And  the  evidence  dif- 
fers as  to  tbe  amount  and  kind  of  rubbish 
which  Carlton  burned,  and  whether,  when 
the  velocity  of  the  wind  increased  before  the 
building  took  flre,  Carlton  took  proper  means 
to  extinguish  the  bonflre.  And  there  Is  con- 
flict on  the  question  as  to  the  distance  from 
the  fire  to  the  building.  A  number  of  special 
interrogatories  requested  by  each  party  were 
■nbmitted  to  the  Jury.  Some  of  them  In- 
V(dved  many  collateral  facts  not  at  all  con- 
trolling the  flndlng  of  the  Jury  upon  the  ulti- 
mate fact  of  liability.  A  point  is  made  by 
appellants  that  some  of  the  answers  to  these 
interrogatories  were  without  support  in  the 
evidence.  We  do  not  think  this  position  Is 
well  taken.  The  evidence  shows  without 
question  that  the  relation  of  the  defendant 
Guy  Carlton  to  the  members  ot  the  firm  and  to 
the  partnership  was  such  that.  If  the  fire  was 
caused  by  his  negligence,  the  other  defend- 
ants are  liable  for  his  acts.  We  have  given 
a  general  statement  of  tbe  effect  of  the  testi- 
mony of  tbe  witnesses.  Our  conclusion  °  is 
that,  so  far  as  the  sufliciency  of  the  evidence 
is  concerned,  the  verdict  must  be  sustained. 

2.  Evidence  was  introduced  by  the  plaln- 
tiCr  showing  that,  after  the  flre,  Guy  Carlton 
made  certain  admissions  which  tended  to 
show  that  he  was  negligent  In  setting  out  the 
flre.  This  evidence  was  objected  to  becanse 
It  was  Irrelevant,  incompetent,  and  immate- 
riaL  The  objections  were  overruled,  and  ex- 
ceptions were  taken,  and  this  ruling  of  the 
<<onrt  to  claimed  to  be  erroneous  and  prej- 
adidal.  The  position  of  counsel  Is  not  well 
v.69N.w.no.4— 18 


taken.  The  argument  In  support  of  tbe  ob- 
jection is  that  the  admissions  of  Carlton,  made 
after  the  fire,  are  not  admissible,  because 
they  were  no  part  of  the  res  gestte,  or  trans- 
action itself.  He  was  a  party  defendant,  and 
they  were  admissible  aa  against  blm.  If  It 
was  thought  they  were  not  evidence  against 
the  other  defendants,  that  objection  should 
have  been  made,  and  the  court  should  liave 
been  asked  to  instruct  the  Jury  on  that 
feature  of  the  case. 

3.  The  defendants  offered  evidence  to  sliow 
the  value  of  their  own  property  which  was 
consumed  by  the  fire.  The  evidence  was  re- 
jected. Complaint  is  made  of  this  ruling.  It 
was  clearly  right  There  Is  no  ground  upon 
which  it  was  admissible. 

4.  It  appeared  in  evidence  that  the  prop- 
erty of  plaintiffs  which  was  destroyed  by  the 
fire  was  insured  for  $1,000,  and  that  the  in- 
surance company  paid  the  amount  of  the  in- 
surance to  the  plaintiff  before  the  trial  of 
this  case,  under  the  agreement  that.  If  the 
plaintiff  recovered  in  this  action,  be  was  to 
repay  the  $1,000  to  the  insurance  company, 
with  Interest  at  6  per  cent.  The  defendants 
requested  tbe  court  to  charge  the  Jury  that 
the  $1,000  Insurance  money  should  be  deduct- 
ed from  the  damage,  if  any,  which  it  should 
be  found  the  plaintiff  was  entitled  to  recover. 
The  instruction  was  refused,  and  this  ruling 
Is  said  to  be  erroneous.  Counsel  for  appellant 
do  not  really  argue  this  assignment  of  error. 
They  merely  state  that  the  law  does  not  con- 
template reimbursing  a  person  twice  for  an 
injury,  and  plaintiff  should  not  be  allowed  to 
receive  the  Insurance  money,  and  recover  It 
again  from  the  defendants.  It  appears  to  be 
well  settled  by  the  courts  ttiat,  in  such  cases 
as  this,  the  party  charged  with  negligence 
has  no  right  to  claim  a  reduction  of  damages 
in  the  amount  paid  to  the  plaintiff  by  an  in- 
surance company.  The  reason  given  for  the 
rule  Is  that  there  Is  no  privity  between  the 
parties,  and  the  defendant  is  in  no  position 
to  avail  himself  of  the  proceeds  of  the  policy 
to  mitigate  or  reduce  the  damages  which  his 
wrongful  act  occasioned.  As  between  the 
defendant  and  the  Insurance  company,  the  de- 
fendant ought  to  make  compensation  to  the 
plaintiff.  In  other  words,  it  is  no  defense  to 
an  action  like  this  to  show  that  the  property, 
was  Insured  and  the  policy  paid.  It  Is  very 
plain  that  tbe  party  by  whose  negligent  acts 
the  property  was  destroyed  should  respond  in 
damages  for  the  full  amount  of  the  injury. 
After  that,  it  is  a  question  between  the  In- 
sured and  the  Insurance  company  as  to  which 
shall  bear  the  loss.  May,  Ins.  {  456,  and  au- 
thorities cited  in  notes. 

5.  A  large  part  of  the  goods  destroyed  by 
the  flre  consisted  of  agricultural  implements 
which  were  held  by  the  plaintiff  on  commis- 
sion, under  contracts  with  the  manufacturers 
of  the  implements.  We  do  not  tliink  it  neces- 
sary to  refer  especially  to  these  contracts. 
There  Is  no  question  that  the  plaintiff  held  the 
goods  as  bailee,  for  the  purposes  of  sale,  and 
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that  he  had  tnich  an  Interest  In  them  as  that 
he  conid  maintain  an  action  for  any  Injury  or 
loss  to  the  property  resulting  from  the  negli- 
gence of  the  defendants.  The  defendants 
claim  that  the  owners  of  the  property  have  a 
right  of  action  for  any  loss  they  have  sus- 
tained. Whatever  the  rights  of  the  owners 
may  have  been,  In  case  this  action  had  not 
been  commenced,  we  need  not  determine. 
The  question  here  Is,  may  the  bailee  recover 
for  the  destruction  of  the  goods?  In  Lawson, 
Ballm.  34,  it  is  said:  "The  bailee,  not  having 
the  title,  nevertheless  has.  In  addition  to  the 
possession  of  the  chattel,  a  special  limited  or 
qualified  property  In  It,  which  gives  him  a 
right  of  action  against  any  one,  whether  the 
bailor  or  a  stranger,  Interfering  with  his  pos- 
session or  doing  damages  to  the  bailed  ar- 
ticle." There  can  be  no  question  that  the  rule 
thus  stated  Is  correct.  In  Shaw  v.  Kaler,  100 
Mass.  448,  It  Is  said:  "It  has  been  settled  by 
a  long  course  of  decisions  that  possession  is  a 
suflScient  title 'to  support  an  action  of  tres- 
pass or  trover  against  a  party  having  no  right. 
A  mere  wrongdoer  is  not  permitted  to  ques- 
tion the  title  of  a  person  In  the  actual  posses- 
sion and  custody  of  the  goods  whose  posses- 
sion he  has  disturbed." 

Other  questions  discussed  by  counsel  do  not 
appear  to  us  to  be  of  sufficient  importance  to 
require  special  consideration.  We  discover  no 
error,  and  the  Judgment  of  the  district  court 
Is  affirmed. 


STATE  V.  ALLEN. 

(Supreme  Court  of  Iowa.    Dec.  9,  1896.) 

eaiMiNAi.  Lxw— Trial— MisooNDiTOT  of  Codnsel 
—Remarks  of  C!oubt— Puoht— Charactbr. 

1.  It  is  not  reversible  error  for  the  attorney  for 
the  prosecution,  in  good  faith,  and  with  reason- 
able grounds  to  believe  certain  evidence  to  be  ad- 
fflixsiblp.  to  state  to  the  jury  the  substance  of 
such  evidence,  though,  when  offered,  it  is  reject- 
ed. 

2.  It  is  reversible  error  for  the  court  to  ask  a 
witness  of  defendant  whether  defendant's  attoi^ 
ney  had  talked  to  nlm  as  to  the  answers  he  should 
make  when  nn  the  stand,  nothing  having  de- 
veloped to  show  such  conduct  on  the  part  of  the 
attorney. 

3.  Where  the  sheriff  testifies  that  he  was 
unable  to  find  defendant  to  arrest  him,  for  the 

fnrpose  of  showing  that  defendant  was  secreting 
unseif  to  aroid  arrest,  evidence  that  defendant's 
father  told  the  sheriff  that  he  would  have  de- 
fendant surrender  himself  the  next  day  is  ad- 
missible. 

4.  To  rebut  an  attack  on  a  person's  character, 
the  witness  cannot  be  asked  whether  he  ever 
heard  certain  other  persons  speak  of  such  per- 
son's charac^r,  it  not  appearing  where  such  other 
persons  lived,  or  the  extent  of  their  acquaintance 
with  the  person  whose  character  was  attacked. 

Appeal  from  district  court,  Dickinson  coun- 
ty; W.  B.   Quarton,  Judge. 

The  defendant  was  indicted  for  the  crime 
of  seduction,  was  convicted,  and  sentenced 
to  the  penitentiary  for  the  term  of  two  years, 
and  adjudged  to  pay  the  costs  of  prosecution, 
from  which  sentence  and  judgment  this  ap- 
peal is  prosecuted.    Reversed. 


Allen  &  CuUen  and  A.  C.  Parker,  for  ap- 
pellant. Milton  Remley,  Atty.  Gen.,  for  the 
State. 

KINNE,  J.  1.  We  are  confronted  with  a 
record  of  over  400  pages,  in  which  not  a 
single  assignment  of  errors  is  to  be  found. 
Under  the  statute,  in  such  cases  we  are  re- 
quired to  "examine  the  record,  and,  without 
regard  to  technical  errors  or  defects  which  do 
not  affect  the  substantial  rights  of  the  par- 
ties, render  such  Judgment  on  the  record  as 
the  law  demands."  Code,  i  4538.  We  have 
held  in  criminal  cases  where  no  argument  or 
assignment  of  errors  was  filed  that  we  would 
not  enter  upon  a  discussion  of  the  case;  that 
in  such  cases  all  we  were  required  to  do 
was  to  examine  the  record,  and,  if  no  error 
was  found,  to  announce  that  fact  and  Judg- 
ment of  the  court.  State  v.  Quinn,  63  Iowa, 
386,  19  N.  W.  256;  State  v.  Lundermilk,  50 
Iowa,  605.  In  this  case,  however,  extended 
arguments  are  filed  by  both  slfles,  aud  we 
shall  proceed  to  discuss  the  questions  pre- 
sented. The  county  attorney,  in  his  opening 
statement  to  the  Jury,  said  he  proposed  to 
show  that  the  defendant  stated  to  the  prose- 
cutrix that  if  she  would  release  him  from 
all  liability  he  would  pay  her  a  certain  sum 
of  money;  that  he  endeavored  to  get  her  to 
dispose  of  the  child  In  some  way  so  as  to  re- 
lieve him  from  liability,  and  offered  her  mon- 
ey to  do  so.  The  statement  was  objected  to 
before  being  made  as  well  as  afterwards,  as 
being  Incompetent,  irrelevant,  and  immaterial, 
and  the  objection  was  overruled,  and  an  ex- 
ception taken.  It  is  earnestly  contended  that 
such  evidence  was  not  only  improper  and  in- 
admissible, but  was  known  to  be  so  by  the 
county  attorney  when  be  made  the  statement, 
and  hence  was  without  warrant,  and  made  In 
bad  faith,  and  such  misconduct  as  worked 
great  prejudice  to  the  defendant  We  do  not 
find  it  necessary  to  determine  the  question  of 
the  admissibility  of  such  evidence.  If,  how- 
ever, the  prosecutor  in  good  faith,  and  with 
reasonable  grounds  to  believe  the  evidence  ad- 
missible, states  what  he  claims  to  be  the  sub- 
stance of  such  evidence  to  the  Jury,  It  does  not 
follow  that  his  conduct  In  so  doing  Is  censur- 
able because.  In  the  further  progress  of  the 
trial,  as  In  this  case,  the  court  rules  out  said 
evidence,  when  offered,  as  Improper.  There  is 
much  doubt  as  to  whether  the  matter  com- 
plaioed  of  is  a  part  of  the  record,  so  as  to 
require  us  to  pass  upon  the  question  presented, 
but,  in  view  of  the  doubt,  we  may  say  that, 
conceding  it  to  be  properly  of  record,  we  are 
not  warranted,  la  view  of  the  facts,  hi  hold- 
ing that  the  statement  was  misconduct.  We 
see  notlilng  to  indicate  bad  faith  or  Inteutlonal 
wrong  on  the  part  of  the  prosecution  in  making 
the  statement  The  evidence,  when  offered, 
was  ruled  out,  and  it  appears  that  It  worked  no 
prejudice  to  the  defendant 

2.  Very  many  acts  of  the  trial  court  are 
complained  of  as  constituting  such  misconduct 
as  should  work  a  reversal  of  this  case.    We 
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cannot  conalder  them  all  separately.  Some  of 
the  remarks  of  the  court  were  proper  and  time- 
ly; others  were  uncalled  for,  if  not  poeltlTely 
Improper;  and  still  other  acta  were,  as  It 
seems  to  us,  highly  Improper,  and  certainly 
prejudicial.  We  discover  no  act  of  the  court 
which  prejudiced  the  defendant,  save  the  mat- 
ter we  are  about  to  refer  to.  In  the  course  of 
the  examination  of  the  defendant's  witness 
O'Farrell,  counsel  for  the  defendant  were  at- 
tempting to  show  by  the  witness  specific  acts 
of  unchastity  on  the  part  of  the  prosecutrix 
prior  to  her  alleged  seduction.  The  witness 
was  asked  if  be  had  aexual  intercourse  with 
the  prosecutrix  at  a  certain  time  and  place,  and 
failed  to  answer,  whereupon  the  question  was 
repeated,  and  the  witness  appealed  to  the  court 
to  know  If  he  was  comi)elled  to  answer  the 
question  and  was  told  that  be  must  answer 
It  Thereafter  the  following  occurred:  "The 
Court:  You  may  answer  that  question,  and 
answer  it  promptly  now.  You  know  whether 
you  did  or  didn't,  and  you  don't  have  to  study 
an  hour  to  know  that  fact.  <j.  Did  you?  (No 
answer.)  Q.  Answer  It  by  yes  or  no.  (No 
answer.)  Q.  Answer  It  The  Court:  Are  yon 
going  to  answer  that  question?  A  I  don't 
have  to  answer  it  The  Court:  Yes,  you  do 
have  to  answer  It  Mr.  Reporter,  take  this 
question:  Q.  Hare  you  been  talked  with  be- 
fore you  came  here  by  counsel  for  Mr.  Alien, 
Mr.  Allen,  or  any  other  person  as  to  the  an- 
swers that  you  should  make  to  tbe  questions 
here?  Mr.  Parker:  Is  that  proper  by  the  court? 
Mr.  Allen:  That  Is  a  question  propounded  by 
the  court.  I  object  The  Court:  You  can  make 
any  objections  you  may  want  to.  Mr.  Parker: 
We  object  to  that  as  improper,  Incompetent, 
and  irrelevant  It  Is  an  improper  and  un- 
warranted question  to  be  asked  by  tbe  court 
The  Court:  Objection  overruled.  Answer  the 
question,  sir.  (Defendant  excepts.)  Mr.  Allen: 
And,  assuming  something  tliat  lias  not  been 
shown  or  developed  in  the  testimony  of  this 
case,  and  it  Is  not  a  question,  with  all  due 
respect  to  tbe  court,  not  a  proper  one  for  the 
court  Tbe  C!ourt:  Objection  overruled.  An- 
swer that  Read  tbe  question,  Mr.  Reporter. 
(Defendant  excepts.  Question  read  by  the  re- 
porter.) A  I  talked  with  Mr.  Allen.  Q.  How 
many  talks  have  you  had  with  him?  (Tbe 
defendant  makes  tbe  same  objection.  Objec- 
tion overruled.  Defendant  excepts.)  A.  One, 
I  think.  Q.  One;  but  only  one?  Did  you  have 
any  talk  with  him  or  any  one  of  counsel  for 
the  defendant  that  you  should  hesitate  in 
answering  these  questions,  sir?  (The  defendant 
makes  the  same  objection.)  Tbe  C!ourt:  An- 
swer tbe  question.  (Defendant  excepts.)  A. 
No,  sir.  Q.  Now,  answer  the  question  that 
baa  been  asked  you.  Read  that  Mr.  Reporter." 
Tbe  questions  of  the  court  were  well  calculated 
to  Impress  the  jury  with  the  conviction  that 
tbe  court  thou^t  that  the  witness  was  avoid- 
hig  and  refusing  to  answer  the  question  l)ecau8e 
be  bad  been  advised  so  to  do  by  the  defendant 
and  bis  counsel.   Tbe  effect  of  the  Inference 


to  be  properly  drawn  from  the  questions  asked 
by  the  court  was  not  other  or  different  than 
it  would  have  been  had  his  honor  directly 
cliarged  tbe  defendant  and  counsel  with  tam- 
pering with  the  witness,  and  advising  him  to 
refuse  to  answer,  even  In  obedience  to  the  com- 
mand of  the  court  Such  a  ctiarge,  if  sustained, 
might  have  merited  severe  punishment  upon 
both  defendant  and  his  counsel  possibly.  Noth- 
ing had  happened  in  the  examination  of  tiic 
witness  or  In  the  conduct  of  the  defendant  or 
of  his  counsel  to  warrant  a  suspicion,  even,  that 
any  attempt  had  been  made  by  either  to  in- 
fluence the  witness  in  any  way,  much  less  Im- 
properly. It  was  a  very  grave  charge  to  make 
or  insinuate,  and  the  effect  of  the  court's  ques- 
tions must  have  been  highly  prejudicial  to  tbe 
defendant  Besides,  they  were  calculated  to 
shake  the  confidence  of  the  Jury  in  tbe  testi- 
mony of  this  witness  generally,  as  well  as  in 
the  evidence  of  every  vrltness  adduced  on  be- 
haU  of  the  defendant  If  the  defendant  and 
his  counsel  were  guilty  of  thus  attempting  to 
Impede  proper  legal  inquiry  In  case  of  this 
witness,  and  to  sliape  the  examination  by  sucb 
impr(q;)eif  means  for  the  accomplishment  of 
tb^  own  ends,  why  may  not  the  Jury  very 
property  condnde  tbat  they  would  do  the  same 
thing  as  to  all  of  the  witnesses,  and  thus  per- 
haps suppress  the  truth,  or  Improperly  color  it 
to  suit  the  necessities  of  the  defendant?  Sure- 
ly, no  one  can  say  that  the  action  of  the  court 
did  not  imperil  the  defendant's  case,  and  rob 
the  testimony  adduced  by  his  side  of  its  force 
and  strength.  Besides,  the  court  bad  no  right 
to  intimate  tbat  counsel  had  resorted  to  un- 
warranted and  disreputable  methods  in  coach- 
ing the  witness,  when  there  vras  nothing  which 
could  be  a  proper  ground  for  such  a  charge. 
Tbe  record  indicates  tbat  this  case  was  hotly 
contested,  and  that  counsel  on  both  sides  were 
not  always  in  a  proper  frame  of  mind,  and 
It  may  be  tbat  tbe  acts  of  the  court  alMve 
mentioned  were  In  a  measure  Induced  by  tbe 
unnecessary  wrangling  of  counsel.  Certain  it 
Is  that  the  court  was  in  some  manner  led 
into  doing  a  wrong  which,  though  no  doubt 
unintentional,  was  none  the  less  a  grave  mis- 
take, and  fraught  with  great  prejudice  to  tbe 
defendant  It  must  be  remembered  tbat  Ju- 
rors watch  courts  closely,  and  place  great  rell- 
amce  on  what  a  trial  judge  says  and  does. 
They  are  quick  to  perceive  the  leaning  of  the 
court  They  are  prompt  to  notice  the  inclina- 
tion even  of  the  court  and  from  bis  conduct, 
whether  properly  or  not,  they  will  almost  in- 
variably arrive  at  a  conclusion  as  to  wiiat  the 
court  thinlEB  about  the  case.  Every  remark 
dropped  by  the  court  every  act  done  by  him 
during  the  progress  of  the  trial.  Is  the  subject 
of  comment  and  conduslon  by  jurymen.  Hence 
it  Is  tbat  Judges  presiding  at  trials  should  be 
exceedingly  discreet  in  what  they  say  and  do 
in  the  presence  of  a  Jury,  lest  they  seem  to 
lean  towards  or  lend  their  Influence  to  one 
side  or  the  other.  As  to  said  In  Wheeler  v. 
Wallace,  53  Mich.  355,  19  N.  W.  34(c"It  la 
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nerertttfleBB  posaiVle  tm  a  }ndge,  howemr  cor- 
rect Ub  moUTee,  to  be  anconsciously  so  ^- 
turbed  by  circumBtances  ttiat  abonld  not  affect 
him  88  to  do  and  Bay,  In  tbe  excttement  of  a 
trial,  eomething,  tbe  effect  of  whidi  he  -vrauld 
not,  at  the  time,  realize,  and  thereby  accom- 
plish a  mischief  which  was  not  deigned." 
Such  Beems  to  have  been  tbe  fact  in  this  case. 
Ab  we  hare  Indicated,  Qie  misconduct  we  have 
been  discosslng  was  so  great,  and  so  prejudicial, 
as  to  require  us  to  reverse  this  case.  People 
V.  Abbott,  101  Cal.  645,  36  Pac.  129;  Id.,  34 
Pac.  500. 

3.  Complaint-  Is  made  of  the  conduct  of 
counsel  for  the  state  during  the  progress  of 
the  trial.  We  do  not  discover  any  such  mis- 
conduct as  could  hare  worked  any  prejudice 
to  the  defendant. 

4.  Many  errors  are  claimed  as  to  tbe  rul- 
ings of  the  court  in  admitting  and  excluding 
testimony.  The  sheriff  testified  that  after 
be  had  received  the  warrant  for  the  defend- 
ant's arrest  he  went  to  Okoboji,  and  made 
search  for  the  defendant,  and  did  not  find 
bim,  and  left  the  warrant  with  one  Wilson 
to  arrest  tbe  defendant  Ob  cross-examina- 
tion he  was  asked  If  he  bad  not  been  inform- 
ed the  day  before  that,  by  defendant's  fa- 
ther, that  be  wonld  have  the  boy  come  up 
tbe  next  morning,  and  surrender  himself,  and 
answered,  "Yea,  sir."  The  answer  was  strick- 
en out  as  not  being  proper  cross-examina- 
tion. Other  questions  touching  the  same  mat- 
ter were  excluded  for  tbe  same  reason.  These 
rollngs  were  erroneous.  The  state  was  at^ 
tempting  to  show  that  tbe  defendant  was  se- 
creting himself,  or  attempting  to  avoid  arrest, 
as  a  fact  tending  to  show  bis  guilt.  It  was 
proper  to  show  tbe  facts  sought  on  cross-ex- 
amination for  tbe  purpose  of  affecting  the 
credibility  of  the  sheriff's  statement  that  he 
could  not  find  tbe  defendant  as  tending  to 
show  why  be  would  likely  not  make  much 
of  an  effort  so  to  do  in  view  of  tbe  infor- 
mation he  possessed.  It  was  also  proper  as 
tending  to  overcome  any  inference  which 
might  be  drawn  from  the  direct  examination 
of  the  ofDcer  to  the  effect  that  the  defendant 
was  endeavoring  to  evade  arrest. 

5.  Evidence  was  Introduced  to  show  that 
the  prosecutrix  bad  been  associating  with  a 
man  named  Vance,  and  that  he  was  a  man 
of  bad  moral  character,  and  an  associate 
with  lewd  women.  Upon  cross-examination 
of  a  witness  as  to  Vance's  bad  moral  charac- 
ter plaintiff's  counsel,  over  the  defendant's 
objection,  was  permitted  to  ask  the  witness 
whether  or  not  be  had  heard  various  persons, 
mentioning  their  names,  speak  of  Vance's 
bad  character.  This  was  also  error.  It  did  not 
appear  that  the  persons  whose  names  were 
mentioned  lived  in  Vance's  neighborhood,  or 
that  they  ever  knew  Vance,  or  ever  beard  of 
him  or  of  bis  cbaracter;  and  as  to  some  of 
them  It  did  not  appear  where  they  lived.    If 


a  witness  on  character  may  be  Impeached  or 
discredited  by  showing  tliat  iwrsons  he  has 
not  meationed,  ajid  wbo  are  not  shown  to 
have  ever  heard  of  tbe  man  Whose  character 
is  In  question,  and  who  are  not  shown  to 
have  ever  resided  in  his  neighbottiood,  or 
to  have  had  any  means  of  knowing  as  to  his 
character,  then  such  a  witness  may  always 
l9e  discredited.  While  It  would  have  been 
printer  to  have  Inquired  of  tbe  witness  as  to 
who  he  had  heard  discuss  the  character  of 
Vance,  it  was  not  proper  to  attempt  to  over- 
come the  weigbt  of  his  evidence  by  showing 
tbat  persons  he  never  heard  of,  or  who,  so 
far  as  appears,  never  knew  Vance,  and  never 
heard  of  him,  had  never  been  beard  to  say 
anything  against  his  character. 

6.  It  Is  urged  that  the  evidence  did  not 
warrant  tbe  conviction  of  the  defendant.  In 
view  of  a  retrial  it  is  not  proper  for  us  to 
new  discuss  tbe  wdgtat  and  sufficiency  of 
the  eridence. 

7.  Oomplalnt  Is  made  of  the  action  of  the 
court  In  giving  and  In  refusing  to  give  In- 
structions. We  have  carefully  examined  tbe 
InfitructioBS  refused  as  well  as  those  given, 
and  discover  no  error  In  tbe  court's  action. 
In  so  far  as  the  instructions  asked  were 
correct,  they  were  embodied  in  the  charge  of 
the  court 

8.  It  appears  that  certain  papers  which  the 
Jury  should  not  have  had,  unless  by  consent 
of  parties,  were  sent  to  the  jury  room.  It 
Is  said  that  they  were  Improperly  sent  to  tbe 
Jury.  As  this  case  is  to  be  retried,  and  coun- 
sel win  doubtless  see  to  It  tbat  Improper  pa- 
pers do  not  go  to  the  Jury  on  tbe  retrial,  we 
seed  give  tbe  matter  no  farther  considera- 
tion. 

9.  But  one  question  remains  for  considem- 
tlon.  Several  persons  were  examined  as  wit- 
Besses  on  part  of  the  state  and  against  de- 
foidant's  objection,  whose  names  were  not 
Indorsed  npon  tbe  indictment,  and  who,  in 
fact,  were  never  before  the  grand  jury,  and 
it  is  claimed  no  notice  was  served  upon  the 
defendant  of  the  state's  Intention  to  use  them 
as  witnesses  on  tbe  trial.  No  complaint  is 
made  as  to  the  form  of  the  notice  which  ap- 
pears In  the  record,  but  It  is  urged  tbat  there 
was  no  proper  evidence  that  it  had  been 
served  npon  the  defendant  Tbe  return  is 
defective  In  that  It  fails  to  show  that  tbe  per- 
son making  the  service  was  an  officer,  and 
the  return  is  not  sworn  to.  When  formal 
service  is  made  of  sncb  a  aotloe,  tbe  return 
should  be  eadtx  as  is  required  in  case  of  serv- 
ice of  original  notices,  or  it  should  be  shown 
by  other  evidence  tbat  notice  was  in  faet 
given  to  the  defendant  as  the  statute  re- 
quires. We  conclude  that  there  was  no  evl- 
deace  before  the  court  showing  that  proper 
notice  bad  been  given  Uie  defendant  For 
the  reasons  heretofore  given,  the  judgment 
below  must  be  reversed. 
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STATE  T.  BROWN. 
(Sopreme  Court  of  Iowa.    Dec.  9,  1886.) 

liARClNT— EVIDBSCB— WlTSIM^CROSS-EXiMIlJA- 
TIOS — ^IlirKi.CI[lilXT — TeSTIMONT    of    COJITIOT — 

Trial  —  Remahks  or  Codbt  —  Instucotioxs  — 
Reuosabi.s  Doubt. 

1.  On  trial  for  larceny  of  hogs,  where  the  own- 
er, in  hia  direct  testimony^  did  not  in  any  way 
lefer  to  defendant  aa  hanng  taken  the  hogs,  it 
waa  improper  croaa-examination  to  aak  him  if 
he  had  any  trouble  or  a  pergonal  encounter  with 
defendant. 

2.  On  trial  for  larceny  of  hogs,  evidence  as  to 
when  certain  other  hogs  bad  been  returned  to 
the  owner,  after  having  been  taken,  was  admis- 
sible for  tne  purpose  of  fixing  the  time  when  he 
first  missed  the  hogs  which  were  the  subject  of 
the  indictment. 

3.  Where  the  owner  of  stolen  goods  testified 
that  they  were  worth  a  certain  sum,  he  cauuot  be 
impeached  by  evidence  that,  in  a  suit  to  recover 
their  valoe,  be  had  placed  a  different  value  on 
them. 

4.  Under  Code.  {  8648,  providing  that  "a  wit- 
ness may  be  interrogated  as  to  his  previous  con- 
viction for  a  fdony,"  a  witness  cannot  be  asked, 
m  cross-examination,  if  he  had  been  "arrested" 
for  a  felony. 

5.  Where  defendant's  counsel  in  a  criminal 
case  made  frequent  exceptions,  a  remark  by  the 
court  to  the  effect  that  such  exceptions  had  been 
very  frequent  is  not  objectionable,  aa  placing 
defendant's  counsel  in  a  ridiculous  position  be- 
fore the  jury. 

6.  A  charge  thert  defendant  cannot  be  convicted 
unless  the  state  has  overcome  the  presumption  of 
innocence,  and  has  made  out  every  material  alle- 
gation of  the  indictment  beyond  all  reasonable 
donbt,  and  that  satisfactory  proof  is  required, 
and  that  no  mere  preponderance  of  testimony 
will  be  sufficient  to  warrant  a  .conviction,  unless 
80  strong  as  to  remove  all  reasonable  doubt  of 
gnilt,  is  not  objectionable,  as  authorizing  a  con- 
viction on  a  "mere  weight  or  preponderance"  of 
evidence. 

7.  On  trial  for  larceny,  a  charge  aa  to  the 
value  of  the  property  taken,  containing  a  re- 
cital, "If  you  find,  from  the  evidence,  that  de- 
fendant did  take  and  can^  away  the  property  re- 
ferred to,"  is  not  objectionable,  on  the  ground 
that  there  was  evidence  in  the  case  as  to  other 
property  aside  from  that  mentioned  in  the  indict- 
ment, where,  from  the  remainder  of  the  charge, 
it  was  clear  that  the  words  "property  referred  to" 
meant  the  property  referred  to  m  the  indictment 

Appeal  from  district  court,  Pottawattamie 
oonnty;   N.  W.  Macey,  Judge. 

Indictment  for  larceny.  Verdict  of  guilty, 
and  a  Judgment,  from  wblcb  the  defendant 
appealed.     Affirmed. 

C.  H.  ConTene,  for  appellant.  Miltom  Rem- 
ley.  Atty.  Gen.,  and  Jesse  A  Miller,  for  the 
State. 

GRANOER.  J.  1.  The  larceny  charged  waa 
of  eigbt  bogs,  on  the  25th  day  of  March,  1884. 
A  great  nomfber  «C  objections  are  presented 
or  suggested  as  to  tbe  admission  and  exclu- 
doa  at  evidence.  Tbe  objections  are  based 
on  appeOant's  abstract  An  amendment  to 
the  abstract  by  tbe  state,  which  Is  sustained 
by  tbe  transcript,  and  Is  to  be  taken  as  true, 
shows  that  the  objections  are  largely  based 
on  misapprehensions  of  tbe  record  and  tbe 
facts  disclosed  thereby.  Most  of  tbe  ques- 
tions as  to  tbe  evidence  are  fn  no  sense  ar- 
gued, but,  as  we  have  said,  oaly  suggested; 


UPd,  in  view  of  the  record,  we  may  dispose 
<rf  tbem  in  a  general  way,  after  a  pai-ticular 
notice  of  two  or  three.  The  hogs  charged 
to  have  been  stolen  were  tbe  property  of  one 
Hacket,  and  he  was  the  first  witness  for 
the  state.  His  direct  testimony  was  as  to 
the  missing  of  the  hogs  from  his  pen  or  pas- 
ture. On  cross-examination  be  was  asked 
as  to  bis  having  trouble,  or  a  personal  en- 
counter, with  the  defendant,  and,  under  ob- 
jection that  tbe  question  was  Immaterial,  and 
not  cFOBS-ezamination,  It  was  excluded.  It 
is  merely  said.  In  argument,  that  the  ruling 
"was  error  prejudicial  to  defendant."  It  was 
not  cross-exan-Jnatlon,  for  tbe  reason  that, 
in  bis  direct  testimony,  he  bad  in  no  way  re- 
ferred to  the  defendant  as  having  taken  tbe 
hogs.  Had  the  evldoice  closed  before  the 
cross-examination  In  question  commenced, 
there  would  not  have  been  a  word  of  evi- 
dence to  implicate  any  one  In  tbe  taking  of  tbe 
hogs,  and  hence  the  question,  at  the  time  of 
the  ruling,  was  nelthw  prciier  cross-examina- 
tion nor  material,  and  the  ruling  was  not 
erroneous. 

2.  At  tbe  commencement  of  tbe  examina- 
tion of  the  same  witness  the  following  ap- 
pears: "Have  lived  In  Center  township  since 
1881;  farm;  buy  and  sell  stock.  In  18&4 
my  bogs  were  kept  in  pen.  Had  98.  Mr. 
Saunders,  County  Attorney:  Now,  what  do 
yon  say  about  any  hogs  being  missing  at  any 
time  during  that  montbV  A.  Why,  after  tbe 
first  six  were  got  back,  along  about  the  last 
of  March  we  missed  a  lew  hogs,  then  com- 
menced to  count,  and  were  eight  short  Q. 
•  *  •  What  time  in  March  was  this  that 
you  missed  tbem?  A.  Well,  It  was—  Q. 
Now,  wait;  when  did  you  get  those  back 
that  you  spoke  about?  Converse:  That  is 
objected  to  as  Immaterial.  (Orerruled.  De- 
fendant excepts.)  A.  Why,  we  got  tbem 
back  tbe  20th  of  March.  Q.  Now,  when  did 
you  miss  the  eight  hogs?"  The  answer  to 
the  last  question  was  "Along  about  the  27tb 
or  28th."  Complaint  Is  made  of  the  ruling 
permitting  tbe  witness  to  state  when  he  got 
the  six  hogs  back.  The  evidence  was  merely 
to  fix  the  time  that  tbe  eight  hogs  in  question 
were  missing.  For  that  purpose  it  was  prop- 
er, and  there  could  have  been  no  prejudice 
from  its  admission.  The  same  witness  fixed 
the  value  of  the  eight  bogs  at  $80.  On 
cross-examination  be  was  asked  If  he  did  not, 
in  a  suit  commenced  to  recover  their  value, 
place  tbe  amount  at  $120,  and,  under  objec- 
tion, tbe  question  was  excluded.  There  was 
no  objection  to  his  stating  what  he  had  said 
the  value  was,  but  only  to  his  stating  the 
amount  be  had  claimed  in  a  suit  for  tbelr 
value.  There  was  no  error.  The  court  was 
evidently  governed  by  the  thought  that,  in  a 
suit  for  recovery,  the  amount  claimed  in  the 
pleadings  is  not  necessarily  what  is  thought 
to  be  the  actual  value  or  damage;  but,  as 
tbe  recovery  cannot  exceed  tbe  amount  claim- 
ed, tbe  claim  is  placed  at  a  figure  so  great 
as  to  surety  meet  the  evidence,  without  aa 
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attempt  at  accuracy.  Sncb  a  license,  In 
pleadings,  has  something  of  recognition  In 
our  law,  wherein  It  la  provided  that  the  yair 
flcatlon  of  pleadings  shall  not  apply  to  the 
amount  claimed,  except  In  actions  founded 
on  contract  for  the  payment  of  money  only. 
Code,  {  2678.  It  is  urged  that  defendant 
should  have  been  permitted  to  show  the  dif- 
ference between  the  amount  testified  to  on 
this  trial  and  that  claimed  In  the  suit  for  re- 
covery as  a  means  of  Impeachment,  but  we 
think  not,  for  the  reasons  we  have  stated. 

3.  One  Edwin  Bird  seems  to  have  been  a 
confederate  In  the  crime  charged  against  de- 
fendant. He  was  a  witness  for  the  state, 
and  the  following  appears  In  his  cross-ex- 
amination: "I  am  now  living  In  the  Avoca 
Jail.  Have  been  living  there  a  little  over 
two  months.  I  am  not  engaged  in  any  busi- 
ness. Have  been  working  a  little  since  last 
Mai-ch.  Worked  for  the  defendant's  father 
all  last  summer.  Have  been  convicted  of 
felony,  and  served  a  term  In  the  penitentiary. 
Q.  Are  yon  the  same  Edwin  Bird  that  was 
arrested  for  the  burglary  of  John  Rose's? 
Saunders:  That  Is  objected  to  as  Incompe- 
tent, immaterial,  and  not  pra{>er  cross-exam- 
ination. (Sustained  as  incompetent.)  Q. 
How  many  times  have  yon  told  this  same 
story,  Edwin,  that  you  are  telling  nowf 
Saunders:  That  is  objected  to  as  immaterial. 
(Sustained.  Defendant  excepts.)"  Ck)m- 
plaint  Is  made  of  the  rulings  Indicated.  The 
rulings  are  right  The  fact  of  being  arrested 
for  burglary  was  immaterial,  iinless  there 
was  a  conviction;  and,  if  that  was  sought, 
the  statute  prescribes  how  the  fact  may  be 
shown,  as  follows:  "A  witness  may  be  in- 
terrogated as  to  his  previous  conviction  for 
a  felony.  But  no  other  proof  of  such  con- 
viction is  competent  except  the  record  there- 
of." Code,  i  3048.  As  to  the  question,  how 
many  times  he  had  told  the  same  story,  we 
cannot  Imagine  any  bearing  it  could  have, 
except  to  confuse  the  case  with  immaterial 
matters.  The  objections  we  have  considered 
indicate  the  general  character  of  a  great  mul- 
titude of  others  presented  as  to  the  evidence, 
which  we  need  not  consider.  There  was, 
at  least,  no  prejudicial  error  in  such  rulings. 

4.  One  O'Brien  was  witness  for  the  state, 
and  on  cross-examination  he  was  asked: 
"You  were  in  Oakland  at  that  time  as  dep- 
uty sheriff,  and  witness  in  this  case,  weren't 
you?'  The  court  then  said:  "That  has  al- 
ready been  gone  over.  It  need  not  be  repeat- 
ed again."  One  Puryear  was  also  a  witness 
for  the  state,  and  said:  "I  know  Edwin  Bird. 
Had  a  talk  with  him,  about  November  Ist, 
in  Oakland,  about  his  testimony  in  this  mat- 
ter." The  following  then  appears:  "Q.  What, 
if  anything,  do  you  rememl)er  hearing  him 
say  In  reference  to  his  motives  or  purpose 
in  testifying  against  defendant,  and  with 
reference  to  his  ability  to  swear  a  man  Into 
prison,  or  anything  of  that  kind?  Sannders: 
Objected  to  as  incompetent  and  immaterial. 
(Sustained.    Defendant  excepts.)    The  Oourt: 


That  record  has  been  made  often  enough 
now.  (Defendant  excepts.)  Q.  What,  if  any- 
thing, did  Edwin  Bird  say  with  reference 
to  his  interest  in  the  case?  Saunders:  Same 
objections.  (Sustained.  Defendant  excepts.)" 
It  Is  said,  as  to  the  remarks  by  the  court, 
that  they  had  the  effect  to  place  defendant's 
counsel  In  a  ridiculous  position  before  the 
Jury,  to  the  defendant's  prejudice.  The  re- 
marks were  both  respectful  and  true,  and, 
if  they  had  the  effect  claimed  for  them, 
which  we  do  not  think,  the  fault  was  else- 
where than  with  the  court  When  such  con- 
ditions in  a  trial  exist,  it  is  the  duty  of  the 
court  to  stop  its  progress  in  a  fair,  yet  effect- 
ive, way;  and  that.  It  seems  to  us.  Is  what 
was  done  in  this  case. 

6.  Some  complaints  are  made  as  to  the  in- 
structions, and  we  notice  some  of  them.  The 
following  Is  the  second:  "(2)  The  defendant 
in  the  first  Instance,  is  presumed  to  be  inno- 
cent of  the  offense  charged  until  he  is  proven 
guilty  according  to  the  forms  of  law.  His 
plea  of  'not  guilty'  puts  in  Issue  evei^  mate- 
rial allegation  of  the  Indictment,  and  be  can- 
not be  rightfully  convicted  unless  the  state, 
by  the  evidence,  has  overcome  the  presump- 
tion of  Innocence  in  defendant's  favor  and 
has  made  out  every  material  allegation  of 
the  indictment  to  your  satisfaction,  and  be- 
yond all  reasonable  doubt.  Clear  and  satis- 
factory proof  Is  required.  No  mere  weigbt 
or  preponderance  of  testimony  will  be  sulfi- 
cient  to  warrant. a  conviction  herein,  anlees 
it  be  so  strong  and  convincing  aa  to  remove 
from  your  minds  all  reasonable  doubt  of  the 
defendant's  guiU."  The  instruction  Is  said 
to  be  erroneous  because  oi  the  expression, 
"mere  weight  or  preponderance  of  evidence." 
And  it  is  said  ttiat  the  Jury  might  infer  that 
under  certain  clrcumataices,  a  "mere  weight 
or  preponderance"  would  Justify  a.  conviction. 
The  logical  conclusion  from  the  argument  is 
that  the  Jury  might  Infer  that  the  court  meant 
Just  the  opposite  of  what  It  said,  for  in  plain 
terms  the  instruction  forbids  a  conviction 
upon  a  weight  or  preponderance  of  evidence 
not  strong  enough  to  exclude  all  reasonable 
doubt  of  guilt.  The  thought  of  coutwel,  like- 
ly, is  that  no  mere  weight  or  preponderance 
is  ever  strong  enough  to  exclude  such  doubt; 
but  it  is  not  so  stated  in  argument  The 
instruction  is  not  open  to  a  meaning  other 
than  that  the  welglit  or  preponderance  must 
be  sufficient  to  exclude  all  reasonable  doubt. 
The  Jary  doubtless  so  understood  it 

6.  In  the  ninth  instruction  the  court  said: 
"If  you  find,  from  the  evidence,  that  the  de- 
fendant did  take  and  carry  away  the  property 
referred  to,"  and  It  added  sufficient  t&cta  to 
complete  the  offense,  and  then  directed  the 
Jury  as  to  finding  the  value  of  the  property. 
Complaint  is  made  of  the  use  of  the  words 
"referred  to,"  because  the  evidence  refers 
to  other  property  than  that  specified  In  the 
Indictment,  and  It  is  thought  that  the  Instmc- 
tions  should  have  In  some  way  limited  the 
rule  of  the  Instructions  to  the  property  spcci- 
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fled  In  the  Indictment.  Of  course,  there 
could  be  no  legal  conviction  tot  taking  other 
property,  and  we  think  there  is  no  failure  In 
(he  Instructions  to  properly  so  limit  the  ac- 
tions of  the  Jury.  The  Instructions  commence 
with  a  statement  of  the  substance  of  the  in- 
dictment, in  which  the  property  Is  described, 
and  then,  throughout  the  instructions,  the 
words  "propeity  referred  to"  are  used  in  a 
way  to  leave  no  doubt  that  they  mean  the 
prop«rty  mentioned  In  the  Instructions  and 
Indictment 

The  questions  we  have  considered  are  aa 
doubtful  ones  as  the  record  presents,  and  we 
will  not  consider  others.  The  evidence  Bus- 
talDS  the  verdict,  and  there  is  no  error  that 
should  disturb  the  Judgment.    Affirmed. 


STATE  V.   WADDIiH, 
(Supreme  Ck>urt  of  Iowa.     Dec  9,  1896.) 

SUBOBXATIOH  or  PSHJDKT  —  PaLBITT  Or  MaTTBR 
ClIAKOBD  —  NOMBKB  Or  WiTNESSBS  —  PeNDINS 
CasB  —  NbW  TkIAL  —  NBWLT-DiaCOVERBU  Evi- 
BBNCB. 

1.  In  a  prosecnticm  under  Code,  {  3088,  provid- 
ina  that  "if  any  peisoD  endeavor  to  incite  or  pro- 
cure another  to  commit  perjury,  thoiiKh  no  (ler- 
jnry  be  committed,  be  bohII  t>e  ^uniHlied,"  etc., 
the  iitatp  need  only  prove  the  falsity  of  the  mat- 
ter to  which  defendnnt  attempted  to  procure  the 
oath,  by  the  testimony  of  one  witness. 

2.  In  a  prosecution  nnder  Code,  i  3938,  pro- 
viding that  "if  any  person  eniienvor  to  incite  or 
pniciire  another  to  commit  perjury,  thouRh  no 
perjury  be  committed,  he  sliall  be  punished," 
etc.,  tlte  state  need  not  show  that  there  was  In 
fact  a  case  pen<1ing. 

3.  On  such  trial,  a  charsre  directing  the  jury 
to  inquire  whether  defendant  had  committed  the 
crime  at  any  time  within  three  years  prior  to 
the  date  of  the  finding  of  the  indictment  was 
proper,  thongh  the  facts  in  the  case  show  that 
the  offense  was  committed  within  snch  time. 

4.  A  new  trial  will  not  be  granted  in  a  criminal 
ca»e  for  newly-discovered  evidence  which  is  mere- 
ly cumulative. 

Appeal  from  district  court,  Wapello  coun- 
ty;   VV.  D.  TIsdale,  Judge. 

Tbe  defendant  was  Indicted  for  the  crime 
of  endeavoring  to  incite  or  procure  another  to 
commit  perjury.  The  charge  Is  as  follows: 
'That  said  W.  B.  Waddle,  on  or  about  the 
sbctb  day  of  June,  In  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  ninety-three, 
to  tbe  county  aforesaid,  and  state  of  Iowa, 
and  on  divers  other  times  and  days,  did  un- 
lawfully and  feloniously.  Intending  to  pervert 
the  due  coarse  of  law,  did  corruptly  and  ma- 
liciously incite.  Instigate,  and  endeavor  to 
persuade  and  procure  one  Lizzie  Seadore  to 
ctaarse  and  prosecute  one  David  R.  Watts,  in 
tbe  court  of  the  state  of  Iowa,  baving  Juris- 
diction to  try  and  determine  the  same  (the 
particular  name  of  said  charge  or  proceed- 
ing and  court  or  conrts  Is  to  the  grand  Jury 
unknown),  of  the  charge  of  being  father  of  a 
certain  illegitimate  child,  to  which  the  said 
Lizzie  Seadore  bad  given  blrtb,  she  being  an 
unmarried  woman,  and  not  tbe  wife  of  the 
said  David  R.  Watts,  In  which  procedure  or 
prosecution  tbe  oath  of  afilrmatlve  of  the 


said  Lizzie  Seadore  was  and  Is  required  by 
law.  The  said  W.  B.  Waddle,  then  and  there 
well  and  truly  knowing  that  the  said  David 
R.  Watts  was  and  Is  not  the  father  of  said 
illegitimate  child,  and  that  said  charge  was 
and  Is  untrue,  and  the  said  W.  B.  Waddle 
then  and  there  well  understood  and  knew 
that  the  said  Lizzie  Seadore  then  and  there 
knew  that  said  David  R.  Watts  was  and  Is 
not  the  father  of  said  child,  and  that  said 
charge  was  and  Is  false  and  untrue,  and  tbe 
said  W.  B.  Waddle  did  then  and  there  unlaw- 
fully, feloniously,  corruptly,  and  maliciously 
solicit,  suborn,  incite,  instigate,  and  endeavor 
to  procure  and  persuade  the  said  Lizzie  Sea- 
dore to  appear  In  court,  and  prosecute  said 
David  R.  Watts  on  said  charge,  as  aforesaid, 
and  to  make  oath  or  aflarmatlon  in  such  pro- 
ceeding and  trial  that  the  said  David  E. 
Watts  was  and  is  the  father  of  said  Illegiti- 
mate cblld.  as  aforesaid,  tbe  same  being  a 
material  and  relevant  matter  to  the  Issue 
therein,  and  thereby,  then  and  there,  to  put 
in  issue  that  the  said  W.  B.  Waddle  knew 
that  such  testimony  was  and  is  false  and 
untrue,  and  then  and  there  well  understood 
and  knew  that  the  said  Lizzie  Seadore  then 
and  there  knew  such  testimony  was  and 
would  be  false  and  untrue,,  contrary  to  and 
in  violation  of  law."  Defendant  pleaded  not 
guilty,  and  tbe  case  was  tried  to  a  Jury,  and 
a  verdict  of  guilty  returned.  Judgment  of 
fine  and  Imprisonment  In  the  county  Jail  was 
entered  on  the  verdict  Defendant  appeals. 
AfBrmed. 

Jaques  &  Jaques  and  Seneca  Gomell,  for 
appellant  Milton  Remley,  Atty.  Gen.,  and 
Jesse  A.  Miller,  for  tbe  State. 

GIVBN,  J.  1.  Tbe  first  contention  is  as  to 
a  rule  of  evidence.  Section  3936  of  the  Code 
defines  the  crime  of  perjury.  Section  3937 
provides:  "If  any  person  procure  another  to 
commit  perjury,  be  Is  guilty  of  subornation 
of  perjury."  And  section  3988,  nnder  which 
this  indictment  Is  found,  provides:  "If  any 
person  endeavor  to  Incite  or  procure  another 
to  commit  perjury,  though  no  perjury  be  com- 
mitted, be  shall  be  punished,"  etc.  Perjury 
Is  manifestly  an  element  In  each  of  these  of- 
fenses. In  tbe  first  two  It  is  perjury  com- 
mitted, and  in  tbe  last  perjury  endeavored  to 
be  procured  to  be  committed.  Appellant  con-' 
tends  that  It  Is  Incumbent  on  tbe  state  In  this 
prosecution  to  prove  that  If  Lizzie  Seadore 
had  sworn  that  David  R.  Watts  was  the  fa- 
ther of  her  child,  it  would  have  been  false, 
by  the  testimony  of  two  witnesses,  or  by  the 
testimony  of  one,  supported  by  corroborating 
and  independent  circumstances,  equivalent  In 
weight  to  the  testimony  of  a  single  witness. 
Appellee's  counsel  do  not  question  the  cor- 
rectness of  -this  rule  as  applied  to  prosecu- 
tions for  perjury,  but  contend  that  It  is  not 
aiH>lIcable  to  cases  like  this.  They  do  not 
deny  that  the  burden  is  on  tbe  state  to  show 
that  it  is  not  true  that  David  R.  Watts  was 
tbe  father  of  Lizzie  Seadore's  child,  but  con- 
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tend  that  this  may  be  done  by  the  evidence 
of  one  witness.  The  reason  for  the  rule  In 
proving  perjury  Is  that  "the  unsupported  evi- 
dence of  one  witness  would  be  simply  one 
oath  against  another."  18  Am.  &  Bng.  Bnc. 
Law,  323.  It  must  be  remembered,  however, 
that  in  this  case  there  is  not  one  oath  against 
another.  Neither  Iiiszie  Seadore  nor  any  oth- 
er person  has  ever  made  oath  that  Watts  Is 
the  father  of  the  child.  If  Lizzie  Seadore 
had  so  sworn  by  the  procurement  of  the  de- 
fendant, then  the  prosecution  must  have  been 
nnder  section  3937,  and  the  rule  would  apply, 
for  then  there  would  be  one  oath  against  an- 
other. When  there  is  only  one  oath  against 
another.  It  Is  as  though  there  was  no  proof, 
and  therefore,  to  establish  perjury,  there 
mast  be  the  evidence  of  another  witness,  or 
its  equivalent.  The  reason  for  the  rule  fails 
when  applied  to  a  case  like  this,  where  the 
crime  Is  complete,  "though  no  perjury  be 
committed."  It  seems  to  us  dear;  upon  rea- 
son and  principle,  that  in  cases  like  this  the 
state  may  sufficiently  establish  the  falsity  of 
the  matter  charged  to  be  false,  by  the  testi- 
mony of  one  witness.  Of  course,  as  In  all 
cases,  the  credit  and  weight  to  be  given  to 
the  witness  must  be  left  with  the  Jury.  Of 
the  authorities  cited,  some  relate  to  familiar 
and  nndisputed  principles  of  the  law,  and 
others  to  other  offenses,  and  are  not  applica- 
ble to  this. 

2.  By  his  motion  for  a  rerdlct  and  his  mo- 
tion for  a  new  trial,  both  of  which  were  over- 
ruled, appellant  presents  the  question  of  the 
sufficiency  of  the  evidence  in  certain  particu- 
lars. It  Is  urged  in  argument  that  it  is  not 
proven  that.  If  Lizzie  Seadore  had  sworn  that 
David  R.  Watts  was  the  father  of  her  child, 
It  would  have  been  false;  that  the  state 
failed  to  make  any  proof  that  defendant  ever 
asked  Lizzie  Seadore  to  swear  as  charged; 
that  the  state  did  not  show  that  there  was 
In  fact  a  case  pending.  The  last  claim  is  not 
well  founded.  If,  to  prosecute  under  section 
3938,  there  must  be  a  case  pending,  one  who 
endeavored  to  incite  or  procure  another  to 
commit  perjury  In  bringing  a  case  could  not 
be  prosecuted.  We  will  not  extend  this  opin- 
ion by  setting  out  or  discussing  the  evidence 
at  length.  In  considering  Its  sufficiency  In  the 
two  respects  first  mentioned.  It  must  be  con- 
ceded that  much  may  be  said  in  snpport  of 
appellant's  contentions  in  the  two  particulars 
under  consideration,  and  this  fact  has  led  us 
to  review  the  evidence  with  unusual  care 
before  reaching  the  conclusion  we  have.  Ap- 
pellant's first  contention  as  to  the  evidence  is 
based  upon  the  claim  that  the  evidence  of 
more  than  one  witness  Is  required  to  prove 
the  falsity  of  the  oath  which  it  was  endeav- 
ored to  procure  Lizzie  Seadore  to  take.  We 
have  seen  that  such  Is  not  the  rule  in  this 
case,  and,  if  it  were,  we  think  Lizzie  Seadore 
la  so  far  corroborated  as  to  have  warranted 
the  Jnry  in  finding  as  it  did.  Tbe  evidence 
that  defendant  endeavored  to  procure  Lizzie 
9ead<«e  to  charge  on  her  oatb  that  David  R. 


Watts  was  the  father  of  her  child  Is  clearly 
sufficient  The  donbt  in  our  minds  Is  wheth- 
er the  defendant  did  not  then  believe  that 
such  was  the  fact  Lizzie  Seadore,  who  had 
the  best  means  of  knowing  the  fact,  testifies 
that  she  all  the  time  told  the  defendant  that 
one-  Walt  Hoobler  was  the  father  of  the 
child,  and  in  this  she  Is  corroborated  by  ber 
father.  While  upon  some  of  these  issues  of 
fact  we  might  reach  a  different  conclusion, 
we  cannot  say  that  the  Jnry  was  not  war- 
ranted In  finding  as  it  did,  or  that  the  ver- 
dict Is  contrary  to  the  evidence. 

8.  Appellant  makes  certain  complaints  as  to 
the  instructions,  the  first  being  grounded  up- 
oo  the  claim  that  the  testimony  of  two  wit- 
nesses, or  its  equivalent  is  required  to  show 
the  falsity  of  the  statement  that  Watts  waa 
the  father  of  the  child.  The  rule  being  as  we 
have  already  stated,  there  waa  no  error  In 
not  instructing  on  that  subject 

The  court.  In  instructing  as  to  time,  direct- 
ed the  Jury  to  Inquire  whether  defendant  had 
committed  the  crime  "at  any  time  within 
three  years  prior  to  January  24,  18»1,"  the 
date  of  finding  the  Indictment  While  the 
facts  limited  the  inquiry  to  a  much  less 
time,  the  Instruction  was  according  to  the 
statute  of  limitations,  and  was  not  erroneoua 

Appellant  asked  an  instruction  to  the  ef- 
fect that  If  the  Jury  had  a  reasonable  doubt 
as  to  whether  defendant  knew  that  Lizzie 
Seadore's  illegitimate  child  was  the  child  of 
David  R.  Watts,  then  they  should  acquit 
This  subject  was  fully  covered  by  Instruc- 
tions given. 

One  ground  of  appellant's  motion  for  a  new 
trial  was  newly-discovered  evidence.  The 
statute  makes  no  provision  for  a  new  trial  on 
this  ground  In  criminal  cases;  bnt  if  it  did, 
a  new  trial  should  not  be  granted,  because 
the  newly-discovered  evidence  is  merely  cu- 
mulative. 

Several  complaints  are  made  on  account  of 
rulings  in  taking  the  evidence.  We  will  not 
consider  them  in  detail.  It  Is  sufficient  to 
say  that  we  have  examined  each  complaint 
with  care,  in  the  light  of  the  record,  and  do 
not  find  that  there  was  any  error  prejadidat 
to  the  appellant  in  the  rulings  complained  of. 

Our  conclusion  upon  the  entire  record  is 
that  the  Judgment  of  the  district  coatt  alioakl 
be  affirmed. 


STATB  V.  BDGBRTON. 

(Supreme  Court  of  Iowa.    Dec.  9,  1886.) 

Qrahd  Jdkt— Sblbotiok— CoMPtTcxoT— Ixstruo- 
TI0N8  BT  CouKT  — CnriiiNAi.  LAW  —  Cbasoi  or 
VENni— Prkjudiob— Homoioa— DsFBNSES— Kvi- 

BCNCB— iNSTKDOTtONS. 

1.  Under  Code,  |  2S6,  reqairiag  the  comity  ao- 
dltor  to  apportion  the  DDmber  of  grand  Jurota  to 
be  selected  from  each  election  precinct  "aa  aemt- 
ly  as  practicable  in  proportion  to  the  number  of 
votes  polled  tfaerein  at  the  last  general  electian,** 
slii^ht  iiregnlaritles  in  the  apportionment  iriU  not 
vitiate  the  panel,  it  an)earing  that  no  precinct 
had  a  less  namber  of  names  apportioned  it  than 
it  was  entitled  to. 
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2.  Code,  1 228,  exemptfng  penona  orer  6B  yeu« 
of  Bge  from  liability  to  aerre  as  jnron,  does  not 
render  such  persona  incompetent,  and,  unless  they 
claim  the  exemption,  they  are  liable  to  aerre. 
State  T.  Adama,  20  Iowa,  486,  followed. 

3.  The  fact  that  a  portion  only  of  the  gnutd 
jury  were,  at  their  request,  advised  by  the  court 
as  to  the  law  applicable  to  a  case  upon  which 
the  grand  jury  was  then  deliberating,  will  not 
ritiate  the  indictment. 

4.  On  a  motion  for  <duLnge  of  venue  because  of 
prejudice  caused  by  newspaper  reports  of  the 
homicide,  and  the  fact  that  the  family  of  de- 
ceased was  influential,  and  was  aeattered  over 
the  county,  it  appeared  that,  though  defendant 
waa  removed  by  the  sherifi  to  another  locality 
on  the  death  of  the  boy  whom  he  shot,  he  waa 
taken  back  in  a  few  days  to  the  place  of  the 
homicide,  where  lie  remained  till  the  trial,  which 
occnrred  over  five  months  after  the  shooting,  and 
that  the  newspaper  rq>orts  were  in  the  main 
temperate,  though  some  of  them  referred  to  m- 
mons  of  mobs  and  lynching.  The  atate  secured  a 
large  namber  of  affidavita  ahowing  that  defendant 
ooold  have  a  fair,  trial  in  that  county.  Beld,  that 
a  refusal  of  the  motion  ahowed  no  abuse  of  dis- 
cretion. 

5.  A  person  who  inflicts  a  dangerous  wound 
from  which  death  ensues  cannot  defend  a  charge 
of  murder  on  the  ground  that  deceased  might 
hare  recovered  had  he  been  treated  according  to 
the  most  approved  aorgical  methods. 

6.  On  the  trial  of  one  charged  with  fatally 
■hooting  ■  boy  whom  he  caught  robbing  his  melon 
pntch,  evidence  that,  previous  to  the  robliery, 
certain  bnrated  melona  were  found  In  the  highway 
near  defendant'a  garden  cannot  be  received  as 
ezplainiDg  his  presence  in  the  patch  at  the  time 
of  the  robbery,  armed  with  a  loaded  revolver; 
there  being  no  proof  that  defendant  knew  any- 
thing aboirt  these  mdona,  or  that  they  came  from 
bis  premises. 

7.  An  instmction  defining  involuntary  man- 
slaiig:hter  Is  not  erroneous  because  it  fails  to  de- 
fine Tolnntaiy  manslaughter  also,  if  there  are 
otlier  instroctions  covering  the  omisrion. 

Appeal  from  district  court,  Warren  coun- 
ty;   J.  H.  Applegate,  Judge. 

Tlie  defendant  was  Indicted  for  murder  in 
the  first  degree,  tried,  found  guilty  of  mur- 
der In  the  second  degree,  and  appeals  to  this 
court.     Afflrm"ed. 

Povrell  &  Roes,  for  appellant,  Milton  £tem- 
ler.  Atty.  Gen.,  H.  McNeill,  and  Jesse  A. 
Ulller.  for  the  State. 

DEjBMER,  J.  The  county  auditor.  In  ap- 
portioning the  number  of  grand  jurors  to  be 
■elected  at  the  general  election  held  In  the 
year  1893,  selected  75  names  from'  the  dif- 
ferent precincts  in  the  county,  giving  to  each 
precinct  not  less  than  two  names,  and  to 
some  as  many  as  eight.  In  one  township, 
-wblcli  cast  192  votes  at  the  general  election 
in  tlte  year  1892,  he  apportioned  three  names, 
and  in  another,  which  cast  189  votes,  he 
gave  fonr,  while  in  another  casting  217  votes, 
be  apportioned  five,  and  in  another,  which 
cast  275  votes,  he  gave  fonr.  This  method 
of  apportionment  was  made  a  ground  of 
cbaU^ige  to  the  panel  of  grand  jurors  made 
ap  from  the  list  of  names  so  apportioned, 
and  Is  BOW  complained  of  on  this  appeal.  It 
appears  that  at  the  general  election  held  in  tbe 
year  iSOZ,  4,378  votes  were  cast.  The  judges 
of  election  for  the  year  1898  were  required 
to  retam  76  namea.    Dirldlng  Ote  total  niu»- 


ber  of  votes  cast  by  75,  and  we  have  58  and 
a  fraction  as  the  number  to  be  used  In  select- 
ing the  grand  jurors  to  be  returned  from 
each  precinct,  for  the  statute  at  that  time 
provided  that  "the  county  auditor  shall  ap- 
portion the  number  to  be  selected  from  each 
election  prednct,  as  nearly  as  practicable  In 
proportion  to  the  number  of  votes  polled 
therein  at  tbe  last  goieral  election."  Code. 
f  236.  Turning  again  to  tbe  record,  we  find 
that  no  precinct  had  a  less  number  of  names 
apportioned  it  than  should  be  given  if  we 
use  the  number  58  as  the  divisor.  But  such 
an  apportionment  would  not  give  the  exact 
number  required,  and  it  Is  evident  that  the 
auditor  added  enough  to  the  number  thus 
found  to  the  prectncte  indiscriminately  to 
make  the  total  of  75.  Now,  we  have  fre- 
quently held  that  a  substantial  compliance 
with  tbe  law  with  reference  to  appointing, 
selecting,  and  drawing  grand  jurors  is  al) 
that  Is  required.  State  v.  Ansaleme,  15 
Iowa,  44;  State  v.  Enlght,  19  Iowa,  94;  State 
V.  Brandt,  41  Iowa,  598;  State  v.  Pierce,  90 
Iowa,  606,  58  N.  W.  891;  State  v.  Adams, 
20  Iowa,  480.  The  statute  we  have  quoted 
does  not  require  ail  absolutely  accurate  ap- 
portionment It  says  the  auditor  shall  ap- 
portion them  as  nearly  as  practicable  In  pro- 
portion to  the  number  of  votes  cast  in  each 
election  precinct.  It  would  be  Impossible  to 
have  an  accurate  apportionment,  Imsed  up- 
on the  number  of  votes  cast,  for  reason.^ 
which  are  perfectly  plain;  and  slight  Inac- 
curacies should  not  vitiate  the  panel.  There 
was  no  such  departure  from  the  statutory 
methods  in  apportioning  the.  grand  jurors  as 
to  justify  the  defendant's  challenge. 

Another  ground  of  challenge  was  that  a 
large  number  of  persons  returned  by  the 
judges  of  election  for  grand  jurors  were  over 
tbe  age  of  65  years,  and  were  not,  therefore, 
liable  to  serve  as  such.  The  argument  in 
support  of  this  ground  is  that  tbe  judges  of 
election  were  required  to  select  a  list  of  per- 
sons competent  and  liable  to  serve  as  jurors, 
and  that  a  person  over  the  age  of  65  years  Is 
not  liable  to  serve.  Tbe  provisions  of  our 
Code  with  reference  to  this  subject  are  as 
follows:  Section  284:  "•  •  •  Seventy-five 
persons  to  serve  as  grand  jurors,  •  •  • 
and  composed  of  persons  competent  and  lia- 
ble to  serve  as  jurors,  shall  annually  be 
made  in  each  county  from  which  to  select 
grand  jurors.  •  •  •"  Section  228:  "The 
following  persons  are  exempt  from  liability 
to  act  as  jurors:  •  •  •  All  persons  over 
66  years  of  age."  Now,  we  have  held  that 
tbe  exemption  provided  in  the  last  section  is 
a  personal  privilege,  which  may  be  waived, 
and  that  it  Is  not  a  ground  of  challenge. 
State  V.  Adams,  20  Iowa,  486.  The  statute 
does  not  make  such  a  person  Incompetent 
hiy  reason  of  bis  age,  and  he  Is  liable  to 
serve,  unless  he  claims  his  privilege,  whicb 
is  wholly  personal  to  him.  It  follows,  there- 
fore, that  the  persons  selected  by  the  judges 
mt  electioa  who  were  over  05  years  of  e4s» 
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were  both  competent  and  liable  to  senre  as 
grand  Jurors,  and  that  there  Is  no  foundation 
for  this  ground  of  challenge.  The  case  of 
State  T.  Adams  Is  conclusive  on  this  subject 

2.  The  grand  Jury  which  Indicted  the  de- 
fendant was  called  to  consider  his  case  spe- 
cially. After  they  had  deliberated  about  the 
matter  for  some  time  without  concluding  as 
to  the  degree  of  crime  for  which  they  should 
return  a  bill,  some  of  the  members  of  the 
panel  asked  the  county  attorney  If  they 
nilglit  consult  the  Judge  then  presiding. 
They  were  Informed  that  they  could,  and 
some  four  or  live  members  went  before  the 
Judge,  and  received  advice  regarding  the  law 
of  murder.  No  claim  is  made  that  the 
Judge  gave  any  Instructions  or  directions  to 
the  Jurors  who  appeared  before  him  except  to 
expluin  the  law  applicable  to  the  case.  The 
complaint,  as  we  understand  It,  is  that  the 
Judge  was  in  error  in  advising  a  part,  and 
not  the  whole,  of  the  grand  Jury;  and  that 
be  had  no  right  or  authority  to  permit  the 
grand  Jury  to  separate,  and  to  advise  a  part, 
and  not  the  whole,  regarding  the  law  of  the 
case.  It  appears,  however,  that  all  the  ju- 
rors who  wanted  any  advice  regarding  the 
law  of  the  case  went  before  the  court  while 
In  session,  and  there  received  their  informa- 
tion. Our  Code  provides  that  "the  grand 
Jury  may  at  all  reasonable  times  ask  the  ad- 
vice of  the  •  •  •  court"  Miller's  Code, 
(  4ii8l.  While  this  law  no  doubt  contem- 
plates that  the  grand  Jury,  as  a  whole,  should 
be  present  when  the  advice  Is  given,  yet  we 
do  not  thhik  that  the  procedure  In  this  case 
was  so  Irregular  as  to  vitiate  the  indictment 
No  one  contends  that  the  Judge  did  more 
than  correctly  expound  the  law  relating  to 
the  crime  of  murder,  and  no  possible  preju- 
dice (■  nld  have  resulted  from  his  act. 

3.  1  he  defendant  Sled  a  motion  for  change 
of  venue,  based  upon  prejudice  of  the  people 
of  Warren  county  against  him,  based  upon 
certain  newspaper  publications  of  and  con- 
cerning the  shooting,  and  upon  the  fact  that 
the  family  of  the  deceased  was  old.  Influen- 
tial, respectable,  and  was  scattered  over  the 
county  of  Warren,  and  bad  so  worked  on  put>- 
llc  sentiment  as  to  cause  prejudice  against 
him.  It  appears  from  the  showing  made  In 
support  of  the  motion,  that  on  the  day  follow- 
ing the  death  of  the  boy  who  it  is  claimed  the 
defendant  shot  the  sherllT  of  Warren  county, 
after  consulting  with  the  defendant's  attorney, 
and  with  the  Honorable  A.  W.  Wilkinson,  wlio 
was  then  holding  court  in  Warren  county, 
concluded  it  was  advisable  to  remove  the  de- 
fendant to  Des  Moines,  which  he  accordingly 
did.  He  was  kept  at  Des  Moines  for  a  short 
time  only,  and  was  then  returned  to  Indian- 
ola,  where  he  remained  until  the  day  of  trial, 
which  was  begun  on  March  15.  18'.)5,  more 
than  five  months  after  the  shooting  occurred. 
The  newspaper  publications  referred  to  we 
cannot  set  out  In  fulL  It  Is  sufficient  to  say 
that  as  a  whole  they  are  temperate  In  lan- 
guage, and,  as  a  rule,  contain  nothing  of  an 


Inflammatory  nature.  They  are  largely  nnem- 
bellished  recitations  of  the  facts  as  the  edi- 
tors were  able  to  gather  them,  and  In  the  com- 
ments upon  the  facts  the  writers  generally 
coimaeled  moderation  and  respect  for  law. 
True,  something  is  said  In  some  of  them  of 
mobs  and  lynching  and  necktie  parties,  but 
these  matters  were  referred  to  as  mere  ru- 
mors, and  were  put  In  some  of  the  papers  with 
the  evident  intent  of  making  the  articles  sen- 
sational. There  is  no  evidence  that  there  was 
any  talk  of  mob  violence  except  the  fact  that 
the  sheriff  removed  the  prisoner  to  another 
county,  and  It  is  evident  he  soon  became  con- 
vinced there  was  no  danger,  for  he  returned 
the  prisoner  in  a  few  days.  Some  of  the  news- 
papers complained  of  the  removal  of  the  de- 
fendant from  the  county  l>ecau8e  of  the  stig- 
ma it  migbt  cast  upon  the  commimlty.  The 
state  met  the  defendant's  showing  by  a  large 
number  of  counter  affidavits,  which  clearly 
show.  If  the  facts  recited  In  them  are  to  be 
accepted  as  true,  that  the  defendant  cou.d 
bave  a  fair  trial  in  Warren  county,  uninflu- 
enced by  passion  or  prejudice.  The  case  in  Its 
facts  Is  not  nearly  as  strong  as  appeared  in 
the  recent  case  of  State  v.  Weems  (Iowa),  65 
N.  W.  387,  wherein  we  held  that  the  court 
correctly  overruled  the  motion  to  change  tiie 
place  of  trlaL  We  have  many  times  held  that 
we  will  not  Interfere  with  the  discretiim 
lodged  in  the  district  court  in  such  matters, 
unless  It  appears  that  be  Improperly  exer- 
cised or  abused  It  State  v.  Weems,  supra; 
State  V.  Foster  (Iowa),  59  N.  W.  8;  State  t. 
Helm  (Iowa),  61  N.  W.  246;  State  v.  WU- 
llams,  63  Iowa,  135,  18  N.  W.  682.  Such  m 
showing  Is  not  made  in  this  case,  and  we 
think  defendant  has  no  ground  of  complaint 
4.  Complaint  is  made  of  the  rulings  of  the 
court  In  excluding  certain  expert  and  medical 
testimony,  as  well  as  some  medical  and  sur- 
gical books  offered  by  the  defendant  tenaing 
to  show  that  by  proper  treatment  of  the 
wounds  of  deceased  his  life  might  or  cuu:d 
have  been  saved.  The  deceased  was  shot  in 
tlie  lower  abdomen,  and  lived  for  nearly  three 
weeks  after  he  received  his  wound,  it  Is  not 
claimed  there  was  any  negligence  in  the  se- 
lection of  a  pliysician  to  treat  him.  But  It  la 
contended  that  it  the  physician  called  bad 
resorted  to  the  operation  known  as  "lapa- 
rotomy," his  patient  might  have  recovertd, 
and  It  Is  this  theory  the  defendant  sought  to 
prove  by  the  evidence  which  was  rejected. 
In  this  connection  the  court  gave  the  follow- 
ing instructions:  "You  are  instructed  thiit  If 
you  find  from  the  evidence  that  the  defendant 
Inflicted  said  wound  or  wounds  upon  the  p»- 
son  of  the  said  William  J.  H.  Sandy,  and  thai 
said  wound  or  wounds  Inflicted  by  the  de- 
fendant caused  or  contributed  to  the  death  of 
the  said  William  J.  H.  Sandy,  then  the  de- 
fendant cannot  avoid  the  consequencra  of  his 
act  in  so  inflicting  said  wotmd  or  wounds  upon 
the  deceased  on  the  grounds  that  said  woimds 
were  not  treated  according  to  the  best  and 
most  approved  methods  of  medical  and  sur- 
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gical  treatment  for  wounds  of  the  character 
80  Inflicted  by  him  npon  the  person  of  the 
deceased.  If  yon  find  from  the  evidence  that 
the  wounds  upon  the  person  of  the  said  Wil- 
liam J.  H.  Sandy  were  in  their  nature  mor- 
tal wounds,  and  that  the  said  William  J.  U. 
Sandy  died  from  the  effects  of  the  said 
wounds,  and  that  they  were  Inflicted  upon  the 
deceased  by  the  defendant,  then  the  defend- 
ant cannot  avoid  the  consequences  of  his  act 
in  so  inflicting  said  wounds  upon  the  deceased 
on  the  grounds  tliat  by  some  different  treat- 
ment from  what  said  wounds  received  the 
Ufe  of  said  William  J.  H.  Sandy  might  have 
been  saved."  This  Instruction  evidently  voices 
the  thought  of  the  court  in  his  rulings  upon 
the  evidence,  and  we  thlnlt  the  principle  an- 
nounced Is  the  correct  one.  See  State  v.  Mor- 
phy,  33  Iowa,  270,  and  State  v.  Smith,  73  Iowa, 
41,  34  N.  W.  597.  These  cases  but  announce 
a  rule  of  the  common  law  which  has  passed 
OQchallenged  for  years.  This  rale,  as  stated 
by  Bigelow,  O.  J.,  in  the  case  of  Oom.  v. 
Hackett,  2  Allen,  136,  is  as  follows:  "The 
well-establisied  rule  of  the  common  law  would 
■eem  to  be  that,  if  the  wound  was  a  dangerous 
wound,— that  is,  calculated  to  endanger  or  de- 
stroy life^— and  death  ensued  therefrom,  it  is 
■offlclent  proof  of  tb%  offense  of  murder  or 
manslaughter;  and  that  the  person  who  In- 
flicted it  Is  responsible,  though  it  may  appear 
tbat  the  deceased  might  have  recovered  if  he 
bad  taken  pnq>er  care  of  himself,  or  submit- 
ted to  a  surgical  operation,  or  that  unskillful 
or  Improper  treatment  aggravated  the  wonnd 
and  contributed  to  the  death,  or  that  death 
was  Immediately  caused  by  a  surgical  opera- 
tion rendered  necessary  by  the  condition  of 
tlie  wound."  There  is  no  question  but  that 
tbe  wound  in  this  case  was  a  dangerous  one. 
All  the  physicians  so  testified,  and  all  the 
evidence  shows  tbat  death  resulted  therefrom. 
It  was  no  defense,  then,  for  defendant  to  show 
tbat  by  more  skillful  treatment  the  deceased 
might  have  recovered.  Appellant  insists, 
bowever,  that  the  Morphy  Case,  before  cited, 
is  distinguishable  for  tbe  reason  that  the  In- 
struction approved  In  that  case  required  tliat 
tbe  wonnd  l>e  given  In  malice.  It  Is  true  tliat 
tbe  latter  part  cf  the  Instruction  there  quoted 
doea  read  as  stated,  but  the  instruction  also 
says  that,  if  the  wonnd  was  so  given,  the  de- 
fendant would  be  guilty  of  murder.  The  in- 
stmction  relates  not  simply  to  the  responsi- 
bility of  the  defendant,  but  also  to  the  degree 
of  his  crime.  The  first  paragraph  of  the  In- 
stmction  relates  to  the  responsibility  of  de- 
fendant, and  is  in  harmony  with  the  one 
ipfven  by  the  court  in  this  case,  which  relates 
to  tbe  responsibility,  of  the  defendant  for  tbe 
resnlts  of  the  wound  Infilcted  by  him.  There 
was  no  error  in  the  instruction,  or  In  the  rul- 
ings npon  the  evidence. 

5.  The  defendant  sought  to  show  by  wit- 
ness Bledsoe  tbat  certain  bursted  watermel- 
ons were  found  at  a  certain  bridge  In  the 
public  highway  near  defendant's  melon 
patch  foor  days  before  the  shooting,  but  the 


court  would  not  permit  him  to  do  so.  In  or- 
der to  understand  the  question  here  presett- 
ed, it  Is  necessary  to  refer  to  some  of  the 
facts  disclosed  by  the  evidence.  The  deceas- 
ed, who  was  13  years  of  age  at  the  time  he  was 
shot,  was  engaged  with  some  other  boys  in 
robbing  the  defendant's  melon  patch,  or  had 
entered  the  same  for  the  purpose  of  taking 
some  melons.  It  appears  that  the  defendant 
was  concealed  about  the  premises,  and  about 
the  time  the  boys  entered  the  patch  he  arose, 
commanded  that  they  throw  up  their  bands, 
and  Immediately  commenced  firing  npon 
them  with  a  revolver  with  which  he  was 
armed.  The  first  shot  struck  the  deceased, 
and  as  he  turned  to  run  be  received  another 
shot  in  the  back.  One  of  the  claims  made 
for  tbe  defendant  is  that  these  or  other  boys 
had  frequently  trespassed  upon  his  ground, 
and  stolen  melons  from  him,  and  tbat  for 
that  reason  he  armed  himself  for  the  pur- 
pose of  defending  bis  property.  And  in  sup- 
port of  their  claim  of  error  in  the  ruling  on 
the  testimony  of  Bledsoe  they  say  tbat  bis 
evidence  tended  to  furnish  a  reason  for  the 
defendant's  being  in  the  melon  patch,  arm- 
ed, at  the  time  the  boys  went  there.  There 
are  several  answers  to  this  claim.  In  the 
first  place,  there  was  no  evidence  to  show 
that  these  melons  which  were  found  at  the 
bridge  came  from  defendant's  land.  In  the 
next  place,  there  is  nothing  to  show  that  de- 
fendant ever  saw  these  bursted  melons  at 
the  bridge,  or  tbat  he  knew  anything  about 
them.  But,  If  the  matters  had  been  shown, 
it  would  be  no  excuse  for  tbe  defendant  He 
would  have  no  right,  even  under  such  dr- 
cumstances,  to  use  a  deadly  weapon  to  de- 
fend his  property  from  trespass. 

0.  The  seventeenth  Instruction  Is  complain- 
ed of  because  it  Is  said  that  it  assumes  the 
existence  of  certain  facts  which  it  is  claimed 
were  not  In  evidence.  The  portion  complain- 
ed of  is  as  follows:  "If  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant,  believing  that  persons  were  in  bis 
melon  patch,  or  were  about  to  visit  it,  for 
the  purpose  of  stealing  his  melons,  started 
from  Liberty  Center,  armed  with  a  loaded 
revolver,  to  go  to  the  place  where  bis  melon 
patch  was  located,  and'  where  the  shooting 
occurred,  with  a  willful,  deliberate,  and  pre- 
meditated Intention  and  formed  purpose  and 
design,  with  malice  aforethought,  to  kill  any 
person  who  might  be  found  in  or  who  might 
visit  said  melon  patch  for  the  purpose  of 
stealing  his  melons,  and  you  further  find 
tbat  William  J.  H.  Sandy  was  found  in  said 
melon  patch  by  the  defendant,  and  that  the 
defendant  with  such  Intent,  deliberation,  pre- 
meditation, purpose,  design,  and  malice  shot 
with  said  revolver  the  said  William  J.  H.  San- 
dy, and  Inflicted  upon  him  a  wound  or  wounds 
from  which  he  thereafter  died,  then  tbe  de- 
fendant is  guilty  of  murder  in  the  first  de- 
gree, and  you  should  so  return  your  verdict" 
It  is  said  that  there  Is  no  evidence  tbat  de- 
fendant started  from  Liberty  Center,  armed 
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wltta  a  loaded  rerolrer,  to  go  to  ttie  place 
where  his  melon  patch  was  located,  with  a 
willful  design,  etc.  We  cannot  agree  with 
counsel  In  this  contention.  It  Is  true,  there  la 
DO  direct  evidence  to  the  point,  but  there  is 
evidence  from  which  the  Jury  may  very  well 
have  found  these  were  the  facts.  It  Is  not 
oar  custom  to  set  out  the  evidence  upon 
which  we  base  our  conclusions,  and,  if  it 
were,  It  would  serve  no  useful  purpose,  but 
would  unduly  extend  this  opinion.  Our  con- 
clusion is  that  evidence  on  this  point  Is  all 
that  is  essential. 

7.  In  the  nineteenth  Instruction  tlie  court 
correctly  defined  involuntary  manslaughter. 
It  Is  argued  that  the  instruction  Is  erroneous, 
because  It  did  not  also  define  voluntary  man- 
slaughter. This  contention  would  be  sound 
if  there  were  no  other  instructions  covering 
the  claimed  omission.  An  examination  of 
the  record  discloses  the  (act,  however,  that 
this  matter  was  fully  and  clearly  covered 
in  the  ninth,  tenth,  and  thirteenth  Instruc- 
tions, to  which  no  exceptions  were  taken. 
It  is  elementary  that  the  instructions  must 
be  talten  and  considered  aa  a  whole.  It  will 
not  do  to  separate  one  from  another,  and 
say  that  that  one  does  not  embody  all  the  law 
upon  a  given  proposition,  and  is,  therefore,  er- 
roneous. If,  as  a  whole,  they  fuUy  and  clear- 
ly and  correctly  cover  the  case,  this  is  snfH^ 
dent  We  find  no  error  In  the  instructions 
given. 

We  have  not  referred  to  the  evidence  at 
length  for  the  reason  that  no  serious  claim 
is  made  that  it  does  not  support  the  verdict 
returned;  and  there  is  no  necessity  now  for 
stating  more  of  it  than  we  have  already  set 
out.  It  Is  sufficient  to  say  that  the  verdict 
finds  support  in  the  evidence,  and  that  there 
is  no  prejudicial  error  in  the  record.  The 
sentence  imposed— 12  years  In  the  peniten- 
tiary—was  not  a  harsh  one,  and,  while  the 
conduct  of  the  boys  in  stealing  melons  was 
reprehensible  and  aggravating  to  the  defend- 
ant, yet  it  aitorded  him  no  excuse  for  the 
use  of  the  deadly  weapon  in  the  manner  he 
did.  The  judgment  of  the  district  court  is 
affirmed. 


BUTTS  et  aL  v.  MONONA  CODNTT  et  aL 
(Sivreme  Court  of  Iowa.    Dec.  9,  1896.) 

DBAISAOB  —  PSTITIOSJ  FOn  DRAII*  —  SlOXATURES— 

Lesal  Votbbs— Abandonmsnt  or  Proobbdinos 
— Vauditi  o»  Tax— Constitotiosal  Ijaw. 

1.  A  petition  for  a  drain  which  is  signed  by 
more  than  the  100  voters  of  the  county  required  by 
Acts  20th  Gen.  AsBem.  c.  186,  i  2,  cannot  be  im- 
peaclted  tiy  testimony  that  the  names  of  certain 
nnaualified  persons  were  signed  to  the  petition, 
and  tiiat,  if  they  were  deducted,  there  would  be 
less  than  the  reqnired  naml>er,  if  the  witness  fails 
to  designate  the  names. 

2.  The  fact  that  the  county  sopervisors  rejected 
that  portion  of  a  oetition  made  under  Acts  20th 
Gen.  Assem.  e.  1S6,  which  sought  the  issuance 
of  bonds  for  payment  of  the  cost  of  a  drain,  does 
not  show  that  they  also  rejected  that  portion  of 
the  petition  which  songht  the  establishsaent  of 


the  drain,  or  abandoned  the  proceedings  under 
such  portion. 

3.  A  tax  levied  to  cover  the  expenses  of  buildini; 
a  drainage  ditch  (Acta  20th  Gen.  Assem.  c  186; 
is  not  invalid  becaose  a  change  was  made  in  the 
surrey  as  originally  fixed  upon  by  the  super- 
visors, and  the  survey  as  accepted  did  not  occupy 
the  line  of  the  orii^nal  survey,  if  it  appears  that 
the  two  surveys  corresponded  in  lengtl),  and  were 
on  substantially  the  same  line. 

4.  The  ditch  laws  (Acts  20th  Gen.  Assem.  c 
186)  are  not  unconstitutional  on  the  ground  that 
no  right  of  apijcel  was  given  from  an  order  levy- 
ing a  tax  for  payment  of  construction  of  drains 
built  under  the  act,  since  such  ri^t  of  appeal  was 
expressly  given  by  statute. 

Appeal  from  district  court,  Monona  county; 
(Jeorge  W.  Walcefield,  Jndge. 

This  is  a  suit  in  equity  to  enjoin  and  re- 
strain the  c(dlectlon  of  certain  taxes  levied 
upon  the  property  of  the  plaintlfTs  to  pay  for 
the  construction  of  a  dltcb.  There  was  a  de- 
cree dismissing  the  petition,  and  the  plaintitTs 
appeal.    Affirmed. 

5.  H.  Cochran,  for  appellants.  Wright,. 
Hubl)ard  &  Bevington  and  McMillan  &  Kln- 
dall,  for  appellees. 


BOTHROCK,  G.  J.  1.  The  plaintlfTs  seek 
to  enjoin  the  collection  of  the  tax  in  contro- 
versy upon  several  grounds  set  forth  in  the 
petition.  Some  of  the  defects  complained  of 
pertain  to  the  jurisdiction  of  the  lx>ard  of 
supervisors  to  levy  the  tax.  It  is  also  charged 
that  the  orders  made  by  the  board  originated 
and  were  carried  out  by  fraud,  and  tliat  tbe 
tax  was  levied  for  private  gain,  and  not  in 
the  interest  of  the  taxpayers,  and  that  the 
ditch  for  which  the  tax  was  levied  is  of  no 
benefit  to  the  lands  of  the  plaintiffs. 

The  proceedings  for  the  construction  of  the 
ditch  were  had  nnder  cliapter  186  of  the  Acts 
of  the  20th  General  Assembly.  As  it  will  l>e 
necessary  to  refer  to  that  act  further  on  In 
this  opinion,  we  will  here  set  out  that  part  of 
it  which  appears  to  us  to  be  applicable  to 
some  of  the  questions  presented  by  appel- 
lants. Section  2  of  the  act  is  in  these  words: 
"Whenever  the  iwtitlon  of  one  hundred  legal 
voters  of  the  county,  setting  forth  that  any 
body  or  district  of  land  in  said  county,  de- 
scribed by  metes  and  Isounds,  or  oOierwIae,  is 
subject  to  overflow,  or  too  wet  for  cultivation: 
and  that  in  the  opinion  of  petitioners  the  pub- 
lic health,  convenience  or  welfare,  will  be  pro- 
moted by  draining  or  leveeing  the  same,  and 
also  a  bond,  conditioned  as  required  by  sec- 
tion 1208  of  the  Code,  shall  be  filed  with  tbe 
county  auditor.  He  shall  appoint  a  competent 
engineer  or  commissioner,  who  shall  proceed 
to  examine  said  district  of  lands,  and  if  he 
deem  it  advisable  to  suryey  and  locate  sncb 
ditches,  drains,  levees,  embankments  and 
changes  In  the  direction  of  water  courses  as 
may  be  necessary  for  the  reclamation  of  such 
lands  or  any  part  thereof,  and  he  shall  make 
substantially  the  same  report  and  the  same 
proceedings  shall  be  had  as  now  provided  by 
law  for  the  location  and  construction  of  ditch- 
as,  drains  and  changes  in  water  cosrses,  and 
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two  or  more  counties  may  unite  In  sucb  work 
of  reclamation  In  the  manner  now.prortded  by 
law."  Section  3  la  as  follows:  "If  the  board 
«f  supervisors  aball  be  of  the  opinion  tbat  the 
estimated  cost  of  reclamation  of  snch  district 
cf  lands  Is  greater  than  should  be  levied  and 
collected  In  a  single  year  from  the  lands  bene- 
fited, they  may  determine  what  proportion  of 
the  same  shonld  be  levied  and  collected  each 
year,  and  they  may  Issue  drainage  bonds  of 
the  county  bearing  not  more  than  eight  per 
<-eiit.  annual  interest,  and  payaUe  in  the  pro- 
portion and  at  the  times  when  such  taxes  so 
apportioned  will  have  been  collected  and  may 
dfvote  the  same  at  par  to  the  payment  of  such 
work  as  it  progresses,  or  may  sell  the  «ime 
at  not  less  than  par,  and  devote  the  proceeds 
to  sucb  payment;  and  should  the  cost  of  such 
work  exceed  the  estimate,  a  new  apportion- 
ment of  taxes  may  be  made,  and  other  bonds 
issued  and  used  In  like  manner;  bat,  In  no 
<>aae  shall  any  sncb  bonds  nm  longer  than 
fifteen  jrears,  and  at  least  ten  per  cent  in 
amount  of  those  Issued  on  the  first  estimate 
shall  be  payable  annually.  The  board  of  su- 
pervisors may  divide  the  land  to  be  benefited 
into  drainage  districts  which  shall  be  acca- 
rately  described  and  numbered,  and  such 
drainage  bonds  shall  be  in  sums  of  not  less 
than  fifty  dollars  ($60)  each,  and  shall  be  num- 
bered coDsecntlvely  and  Issued  as  other  coun- 
ty bonds  are,  and  shall  specify  that  they  are 
drainage  bonds,  and  designate  by  Its  number 
the  drainage  district  on  account  of  which  they 
are  Issued.  And  in  no  case  shall  the  amount 
of  bonds  Issued  exceed  fifty  per  cent,  of  the 
value  of  the  lands  in  sucb  drainage  districts 
as  shown  by  the  last  assessment  for  taxation." 
A  petition,  pnrportlog  to  be  signed  by  116 
legal  voters  of  Monona  county,  was  filed  In 
the  auditor's  office  on  the  Sth  day  of  April, 
1886.  The  following  Is  a  copy  of  the  body  of 
the  petition:  TTo  the  Honorable  Board  of  Su- 
pervisors of  Monona  County,  Iowa:  The  un- 
derslRned  respectfully  represent  that  they  are 
citizens  and  legal  voters  of  said  county;  that 
all,  or  nearly  all,  of  that  part  of  Kennebec, 
Belvidere,  and  Sioux  townships  lying  west  of 
the  IJttle  Sioux  river,  and  also  a  large  portion 
of  the  cast  part  of  Franklin  and  Sherman 
townships,  and  of  that  portion  of  the  east  part 
ct  Ashton  township  west  of  the  west  fork, 
are  subject  to  overfiow,  and  too  wet  for  culti- 
vation; and  that  the  public  health,  conven- 
ience, and  welfare  will,  in  the  opinion  of  your 
petitioners,  be  promoted  by  draining,  leveeing, 
and  reclaiming  the  same.  They  therefore  ask 
that  a  commissioner  be  appointed,  as  provided 
by  law,  to  examine  said  district  of  land;  lo- 
cate sucb  drains  and  other  works  as  may  be 
necessary  and  advisable  for  the  reclamation 
of  the  same,  or  any  part  thereof;  report  ac- 
curately the  boundaries  of  the  district  of  lands 
to  be  reclaimed  by  the  proposed  works,  and 
the  lauds  benefited,  and  such  other  matters 
are  deemed  Important  or  required  by  law. 
And  your  petitioners  pray  that,  on  the  com- 
ing In  of  said  report,  such  works  of  drainage 


and  reclamation  of  said  district  of  lands  as 
are  found  necessary  or  advisable  may  be  or- 
dered; that  the  bonds  of  the  drainage  district 
may  be  issued  to  pay  for  the  same,  and  the 
time  for  the  payment  of  such  bonds  may  be 
extended  over  as  long  a  time  as  the  law  per- 
mits; and  your  petitioners  will  ever  pray," 
etc.  On  the  next  day  after  the  petition  was 
filed,  the  county  auditor  appointed  B.  D.  Hol- 
brook  commissioner,  as  required  by  section 
2  of  the  act  above  cited.  The  commission  Is- 
sued to  Holbrook  named  the  townships  and 
parts  of  townships  as  they  were  designated 
In  the  petition,  and  directed  him  to  examine 
the  locality,  and  to  "locate  such  dttchea, 
drains,  levees,  and  embankments  through  said 
lands,  and  make  such  changes  In  the  direc- 
tion of  water  courses,  as  may  be  necessary  for 
the  reclamatloa  of  such  lands,"  and  to  return 
a  plat  and  profile  of  such  survey  to  the  audi- 
tor's office.  m>e  commissioner  secured  the 
services  of  a  civil  engineer  named  Wattles, 
and  commenced  the  survey.  A  report  was 
filed  by  the  commissioner,  June  7,  1887.  And 
afterwards,  on  the  18th  day  of  June,  18881 
what  was  denominated  a  "supplemental  re- 
port" was  filed,  by  which  changes  In  the  locar 
tlon  of  the  ditch  were  reconunended.  This 
last  report  was  i4)proved,  and  the  following 
record  was  made  by  the  board  of  supervisors, 
on  the  Sth  day  of  September,  1888:  "In  the 
matter  of  the  ditch  known  as  the  'Wattles 
Ditch,'  it  appearing  to  the  satisfaction  of  the 
board  that  all  the  requirements  of  the  law 
had  been  fully  compiled  with,  and  all  parties 
thereto  entitled  having  been  served  with  due 
notice  of  the  same,  on  motion,  be  It  resolved, 
that  said  ditch  or  ditches  be,  and  the  same 
are  hereby,  declared  established  as  recom- 
mended by  the  commissioner  thereon,  In  his 
report  filed  June  18,  1888,  excepting  the  later- 
al ditch  or  cut-off  on  the  east  side  of  the  Sioux 
river,  in  section  4,  township  82,  range  44, 
known  as  the  'Brown  Cnt-OfT;  and  the  audi- 
tor Is  hereby  ordered  to  procure  and  keep  a 
drainage  record,  and  record  the  papers  in  this 
case  therein."  Afterwards  such  proceedings 
were  had  that  the  lands  thought  to  be  benefit- 
ed by  the  ditch  so  located  were  classified,  and 
an  equitable  apportionment  of  the  cost  of  the 
work  was  made,  as  provided  by  section  1214 
of  the  Code;  and  the  levy  of  the  tax  was 
made  on  the  2d  day  of  October,  1889,  and  the 
anditor  was  directed  by  the  board  of  super- 
visors to  "carry  the  assessments  of  the  bene- 
fits on  the  tax  list  for  the  year  1880." 

This  actl(m  was  commenced  on  the  2&th  day 
of  Septendier,  1892,  nearly  three  years  after 
the  tax  was  levied.  It  to  said  that  the  petition 
for  a  commission  and  survey  did  not  contain 
the  names  of  100  legal  voters  of  the  county, 
as  required  by  the  statute  above  quoted.  The 
names  of  115  persons  and  firms  were  signed 
to  the  petition.  Among  these  there  are  the 
names  of  4  women.  So  far  as  the  face  of  the 
petition  shows,  it  was  signed  by  111  men. 
Borne  evidence  was  Introduced  upon  the  ques- 
tion, and  it  la  claimed  in  behalf  of  appellants 
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that  It  appears  by  a  preponderance  of  the  evi- 
dence that  the  petition  was  not  signed  by  100 
legal  voters.  We  do  not  believe  that  the  po- 
sition of  counsel  for  appellants  Is  well  taken. 
It  Is  true,  one  witness  gave  his  opinion  that 
there  were  1  or  2  less  than  100;  but  be  desig- 
nated no  names,  and  his  statement  onght  not 
be  regarded  as  evidence  which  would  out- 
weigh the  finding  of  the  board  and  the  peti- 
tion Itself. 

2.  The  main  question,  and  that  in  which 
counsel  for  appellants  appears  to  have  the  ut- 
most confidence,  is  that  the  original  petition 
was  rejected  by  the  board  of  supervisors,  and 
tliat  they  thereby  lost  Jurisdiction  of  the  sub- 
ject-matter, and  that  the  board  had  no  power 
or  authority  thereafter  to  take  further  action. 
This  position  of  counsel  is  not  sustained  by 
the  record  of  the  board  of  supervisors.  The 
only  action  taken  by  the  board  was  to  refuse 
to  authorize  the  Issuance  of  bonds  to  pay  for 
ditching.  This  appears  from  the  following 
proceedlngrs,  had  on  August  2,  1886:  "On  mo- 
tion, the  question  of  bonding  the  county  for 
ditching  purposes  was  taken  up;  and,  on  mo- 
tion that  the  county  be  not  bonded  for  such 
purposes.  Supervisors  Riddle  and  Cron  voted 
'Aye,'  and  Supervisor  HcCaskey  voted  'No.' " 
No  action  was  taken  by  the  board  to  the  ef- 
fect that  a  proposition  for  some  kind  of  a 
ditch  to  drain  the  territory  named  in  the  pe- 
tition was  rejected.  It  Is  urged  that  the  pe- 
t'tioners  so  understood  It,  and  the  record  Is 
incumbered  with  testimony  of  witnesses  to 
that  effect.  We  cannot  take  the  time  or  space 
to  discuss  such  a  question.  No  line  of  ditches 
was  designated  in  the  petition,  neither  as  to 
its  length,  breadth,  depth,  or  location.  That 
question  was  to  be  determined  by  the  board 
upon  the  report  of  the  commissioner.  That 
part  of  the  petition  which  asked  that  bonds 
be  issued  was  rejected;  and  we  think  It  Is 
fair  to  say  that  not  one  of  the  petitioners  had 
at  any  time  any  reason  to  believe  that  the 
matter  of  drainage  asked  for  In  the.  petition 
was  at  any  time  abandoned.  It  is  true  that 
some  time  elapsed  before  such  a  survey  and 
location  of  the  ditch  was  presented  to  the 
board  as  met  Its  approval  We  have  set  out 
sufilclent  of  the  proceedings  to  show  that  the 
petition  was  pending  from  the  time  it  was 
filed  until  the  final  order  was  made  establish- 
ing the  ditch. 

8.  The  ditch  was  designated  In  the  records 
as  the  "Wattles  Ditch."  This  name  was 
given  to  It  because  the  engineer  who  made 
the  first  survey  was  a  man  named  "Wattles." 
It  Is  contended  that  the  tax  is  void,  becauae 
the  last  survey  was  made  by  another  engrlneer, 
and  the  ditch  is  not  located  on  the  same  line 
as  the  survey  made  by  Wattles.  The  evidence 
shows  that,  so  far  as  the  two  surveys  cor- 
responded In  length,  they  were  on  substan- 
tially the  same  line.  But  this  is  not  a  matter 
of  any  consequence.  It  Is  a  plain  proposition, 
that  ought  not  to  be  controverted,  that  the 
board  bad  Jurisdiction  to  establish  such  drain- 
age within  the  territory,  and  through  such 


land  as  it  deemed  proper  to  effect  the  object 
of  reclaiming  the  swamp  and  overfiowetl 
lands  in  the  locality  to  be  drained. 

4.  It  is  claimed  that  the  ditch  laws  of  the 
state  were  unconstitutional  when  this  pro- 
ceeding was  had,  on  the  gronnd  that  there 
was  then  no  right  to  appeal  from  the  order 
levying  the  tax.  A  right  of  appeal  was  given. 
The  proceeding,  as  we  have  said,  was  com- 
menced by  the  filing  of  the  petition,  on  the 
6th  day  of  April,  1886;  and,  when  the  tax 
was  levied,  the  plalntUf  had  the  right  of  ap- 
peal. This  question  was  determined  by  this 
court  In  Yeomans  v.  Riddle,  84  Iowa,  147,  50 
N.  W.  886. 

5.  The  charges  of  frand  in  procuring  the 
ditch  to  be  made  and  the  tax  to  be  levied,  and 
that  the  contract  was  let  for  a  sum  largely  In 
excess  of  the  tme  value  of  the  work,  are  not 
supported  by  the  evidence.  Other  questions 
discussed  In  argument  are  not  of  sufilclent 
Importance  to  demand  special  consideration. 

We  have  determined  this  case  upon  the 
questions  as  presented  by  counsel  for  appel- 
lants. It  must  not  be  understood  that  we 
hold  that  many  of  the  objections  urged  to  tbe- 
valldlty  of  the  tax.  If  well  taken,  in  point  of 
fact,  are  available  to  appellants  In  a  suit  In 
equity,  to  enjoin  the  collection  of  a  tax,  com- 
menced nearly  three  years  after  the  tax  was 
levied.  We  are  satisfied  from  an  examina- 
tion of  the  whole  record  that  the  decree  Is- 
rlght,  and  It  la  affirmed. 


ELWELL  T.  KIMBALL  et  iL 

(Supreme  Conrt  of  Iowa.    Dec  8,  1866.) 

ASSieNMBHT  FOB  Benepit  ov  Crbditobs  —  Wba* 

COSSTITCTKS—  7AUDITT— PBBFERBHOCS 
—  TbOBT    GBUOATIOilS. 

1.  A  banking  partnership,  being  insolvent,  exe- 
cuted a  number  of  deeds  and  mortgages  to  se- 
cure certain  creditors,  and  a  trust  deed  to  plain- 
tiff to  secore  depositors  who  were  named  there- 
in as  beneficiaries,  plaintiff  being  a  depositor  for 
a  nominal  amount.  A  corporation  of  which  the 
partners  were  controlling  members,  and  to 
which  the  firm  was  largely  indebted,  also  exe- 
cuted a  general  assignment  The  trust  deed,  at 
the  time  of  its  execution,  included  practically  all 
the  property  owned  by  the  firm.  Held,  that  the 
conveyances  must  be  regarded  as  one  tranRaction, 
constituting  a  general  assignment,  and  therefore 
void,  under  Code,  S  2116,  declaring  that  no 
general  assignment  shall  be  valid  unless  made 
for  the  benefit  of  all  the  creditora. 

2.  The  claims  of  the  depositors  named  in  the 
trust  deed  cannot  be  regarded  as  trust  obliga- 
tions, so  as  to  entitle  them  to  priority  over  the 
claims  of  general  creditors. 

Appeal  from  district  court,  Pottawattamie 
county;  N.  W.  Macy,  Judge. 

Suit  In  equity  for  the  foreclosure  of  a  trust 
deed.  The  Omaha  National  Bank,  one  of 
the  defendants,  filed  an  answer  and  cross 
petition  In  which  It  was  alleged  that  the  trust 
deed  was  void.  The  decree  sustained  the 
claim  set  up  In  the  answer  and  cross  bill, 
and  the  petition  was  dlamlsMd.^  Pj^tlg" 
appeals.    AfflrmeSia  t  ed  b.  Vj 0(Jg IL 
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Bnrke  ft  Casady  and  I.  B.  Congdon,  for 
appellant  Wright  &  Baldwin,  for  the  Oma- 
ha National  Bank. 

ROTHROCK,  C.  J.  1.  The  case  InrolyeB 
transactions  of  a  partnership  known  by  the 
firm  name  of  Kimball  &  Champ,  a  corpora- 
tion called  the  Klmball-Champ  Inyestment 
Company,  and  other  persons.  There  are  a 
number  of  parties  defendant.  It  is  not  nec- 
essary to  set  ont  their  names.  All  neces- 
sary parties,  tnclnding  the  said  partnership 
and  said  corporation,  were  made  defendants. 
The  real  contest,  however,  is  between  the 
plaintiff,  who  is  the  trustee  named  in  the 
trust  deed,  and  the  Omaha  National  Bank. 
The  case  has  not  been  argued  in  this  court 
In  behalf  of  any  other  party.  The  facts  are 
quite  yolnmlnons,  and  the  ultimate  question 
for  determination  is  whether  the  trust  deed 
la  void,  under  section  2115  of  the  Code,  which 
is  in  these  words:  "No  general  assignment 
of  property  by  an  insolvent,  or  In  contempla- 
tion of  insolvency,  for  the  benefit  of  cred- 
itors shall  be  valid  unless  it  be  made  for  the 
benefit  of  all  his  creditors  In  proportion  to ' 
the  amonnt  of  their  respective  claims."  The 
district  court  made  a  finding  of  facts  which 
Included  all  of  the  pertinent  acts  and  trans- 
actions of  Kimball  &  Champ  and  of  the  In- 
vestment company,  as  well  as  the  facts  at- 
tending the  execution  of  the  trust  deed  to  the 
plalntltr.  The  findings  of  fact  are  as  fol- 
lows: 

First.  That  in  or  about  the  month  of  July, 
1882,  the  defendants  John  F.  Kimball  and 
George  H.  Champ  formed  and  entered  Into 
a  co-partnership  nnder  the  name  and  style 
of  Kimball  &  Champ,  composed  of  them- 
selves, as  Individual  members,  both  of 
whom  resided  at  Conncll  Bluffs,  Iowa,  and 
thereafter  and  thereunder  engaged  In  the 
real-ostatp,  loan,  and  banking  business  at 
Council  Bluffs,  Iowa,  and  continued  therein 
up  to  and  including  the  21st  day  of  July, 
Ifsn;  that  In  or  about  the  month  of  July, 
188S,  the  defendant  corporation,  the  Klmball- 
Champ  Investment  Company,  was  duly  or- 
ganized and  formed,  and  thereafter,  and  up 
to  the  21st  day  of  July,  1891,  was  engaged 
in  the  business  of  loanbig  money,  receiving 
deposits  for  investment,  and  transacting  a 
financial  business  incident  to  loaning  and  In- 
vesting money;  that  defendant  John  F. 
KImbaU  was  president  defendant  George  H. 
Champ  vice  president  and  treasurer,  and  on* 
O.  B.  Towle  secretary,  of  said  investment 
company,  and  Kimball  and  Champ  and  one 
George  B.  Gage  were  Its  directors,  and  its 
principal  place  of  business  was  at  Conncll 
BlnflTs,  Iowa;  that  the  secretary  of  the  com- 
pany resided  at  Conncll  Bluffs,  and  Gage  re- 
sided In  New  Hampshire  and  Massachusetts, 
and  was  the  Eastern  manager  of  the  com- 
pany; that  on,  and  fcr  some  time  prior  to, 
the  Ist  day  of  July,  1891,  the  Bank  of  Mln- 
den  was  a  private  bank  located  at  Mlnden, 
Iowa,   and  was  owned   and  conducted   by 


Kimball  &  Champ,  one  N.  L.  Trimble  being 
the  cashier.  "" 

Second.  That  the  co-partnership  of  Kim- 
ball &  Champ  and  the  Klmball-Champ  In- 
vestment Company  occupied  the  same  office 
room,  and  used  the  same  furniture,  fixtures, 
vault,  and  money  drawer,  and  post-offlce  box, 
and  employed  the  same  hired  help. 

Third.  That  the  following  specific  Instru- 
ments were  executed  and  filed  for  record  at 
the  date  and  by  the  parties  Indicated,  to 
wit:  (1)  A  trust  deed  by  Kimball  &  Champ 
to  N.  L.  Trimble,  trustee,  for  the  benefit  of 
the  trustee,  as  cashier  of  the  Bank  of  Mln- 
den, and  the  depositors  in  said  bank,  exe- 
cuted July  21,  1891,  and  filed  for  record  July 
22,  1891,  at  5:10  o'clock  p.  m.  (2)  A  mort- 
gage on  certain  real  estate,  executed  by  Kim- 
ball &  Champ  to  the  Klmball-Champ  Invest- 
ment Company  on  July  21, 1891,  and  filed  for 
record  July  22,  1891,  at  4:20  o'clock  p.  m.,  to 
secure  the  payment  of  918.500,  subject  to  a 
prior  mortgage  on  the  same  real  estate,  for 
$75,000,  to  the  Penn  Mutual  Life  Insurance 
Company,  and  which  mortgage  on  the  same 
day  was  assigned  by  said  Klmball-Champ 
Investment  Company  to  George  F.  Wright 
trustee,  and  which  assignment  was  filed  for 
record  July  22,  at  3:45  o'clock  p.  m.  (3)  A 
mortgage  on  certain  real  estate,  executed 
by  Kimball  ft  Champ  to  William  Sledentopf 
on  July  21,  1891,  filed  for  record  on  July  22, 
at  3:55  p.  m.,  to  secure  the  payment  of 
$3,685.  (4)  A  mortgage  on  certain  real  es- 
tate, executed  by  Kimball  ft  Champ  to  J.  P. 
Filbert  on  July  21,  1891,  filed  for  record  July 
22,  1891,  at  4:10  o'clock  p.  m.,  to  secure  the 
sum  of  $2,000.  (5)  A  deed  to  certain  real 
estate,  executed  by  Kimball  ft  Champ  to  the 
Klmball-Champ  Investment  Company  on 
July  22,  1891,  filed  for  record  at  4:40  p.  m.; 
consideration  named,  $93,500;  and  the  same 
consideration  covers,  as  alleged,  other  prop- 
erty conveyed  on'the  same  day;  and  which 
deed  Is  subject  to  prior  mortgage  of  $75,000 
to  the  Penn  Mutual  Life  Insurance  Company, 
and  one  of  $16,600  to  the  Klmball-Champ  In- 
yestment Company,  assigned  to  George  F. 
Wright,  trustee.  (6)  A  general  assignment 
by  Kimball-Ohamp  Investment  Company  to 
H.  F.  Rohrer,  executed  on  July  22,  1891,  and 
filed  for  record  on  the  same  day  at  4:44 
o'clock  p.  m.,  for  the  benefit  of  all  the  cred- 
itors of  said  company,  as  provided  by  stat- 
ute. (7)  A  trust  deed  of  certain  real  estate, 
executed  by  Kimball  &  Champ  to  A.  T.  Bl- 
well  on  the  22d  day  of  July,  1891,  and  filed 
for  record  on  the  same  day  at  4  p.  m.;  the 
same  being  the  one  sought  to  be  foreclosed  In 
this  action. 

Fourth.  That  on  said  22d  day  of  July, 
1891,  Kimball  &  Champ  were  insolvent,  and 
were  heavily  Indebted  to  the  Investment 
company;  that  on  said  22d  day  of  July,  1891, 
out  of  funds  of  their  own  and  of  the  Invest- 
ment company,  Kimball  &  Champ  paid  off 
their  own  depositors,  except  A.  T.  Blwell. 
and  provided  means  for  and  directed  the 
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payment  of  tbe  depositors  of  the  Bank  of 
Minden,  and  thereafter  they  ceased  to  do 
business. 

Fifth.  That  on  the  22d  day  of  July.  1891, 
the  plaintiff,  as  treasurer  of  the  Council 
Bluffs  Theater  Company,  bad  on  deposit 
with  Kimball  &  Champ  the  sum  of  $11.14, 
and  on  that  date  deposited  in  his  own  right 
tbe  further  sum  of  $45;  that  prior  to  the  said 
22d  day  of  July,  1801,  certain  notes  bad  been 
sent  to  tbe  Kimball-Cbamp  Investment  Com- 
pany for  collection  and  remittance,  and 
which  had  Iieen  collected,  or  a  secured  note 
taken  therefor,  and  the  proceeds  so  coming 
into  tbe  possession  of  the  investment  com- 
pany had  not  been  remitted,  but  bad  been 
misappropriated,  and  such  misappropriation 
bad  existed  for  some  weeks  prior  to  tbe  said 
date,  and  tbe  amounts  mentioned  represent 
the  amounts  of  such  misappropriation,  ex- 
cept those  of  plaintiff  as  treasurer,  and  in 
his  own  right 

Sixth.  That  tbe  plaintiff  on  said  22d  day  of 
July,  1891,  accepted  tbe  trust,  and  received 
tbe  deed  therefor,  and  at  once  filed  the  same 
for  record;  and  thereafter  he  notified  the 
beneficiaries  herein  named  of  the  said  trust 
conveyance,  and  received  acceptances  there- 
of from  all  except  J.  J.  Bums,  hereinafter 
referred  to. 

Seventh.  That  on  said  22d  day  of  July, 
1891,  Kimball  &  Champ  were  Indebted  to  tbe 
defendant  and  cross  petitioners,  tbe  Omaha 

National  Bank,  in »  the  sum  for  which 

Judgment  was  thereafter  rendered;  that  pri- 
or thereto  Kimball  &  Champ  executed  and 
delivered  to  said  Omaha  National  Bank  the 
notes  upon  which  Judgment  was  rendered, 
and  tbe  proceeds  so  realized  were  passed  to 
the  credit  of  the  KImball-Champ  Investment 
Company,  and  tbe  account  so  arising  with 
the  Omaha  National  Bank  was  continued  in 
tbe  name  of  tbe  Investment  company;  that 
Kimball  &  Champ  did  not  have  an  account 
with  the  Omaha  National  Bank;  that  on 
July  22,  1891,  the  investment  company, 
througb  its  president  and  treasurer,  drew  out 
all  tbe  funds  with  the  Omaha  National  Bank, 
except  $26;  that  on  the  22d  day  of  July, 
1891,  the  said  Omaha  National  Bank  com- 
menced an  action  by  attachment  against 
Kimball  &  Champ,  John  F.  Kimball,  and 
George  H.  Champ,  upon  the  notes  given  as 
above,  and  on  tbe  23d  day  of  July,  1891,  lev- 
ied upon  tbe  real  estate  covered  by  said  trust 
deed;  that  thereafter,  and  on  the  19tb  day 
of  May,  1892,  Judgment  was  rendered  in  said 
action  in  favor  of  the  plaintiff  and  against 
said  defendants  for  tbe  sum  of  $18,158.50, 
$264.91  attorney's  fees  and  costs;  that  on 
tbe  23d  day  of  October,  1891,  the  interveners 
Wright  &  Baldwin  commenced  an  action  by 
attachment  against  tbe  same  defendants,  up- 
on account,  to  recover  tbe  sum  of  $1,000,  and 
thereafter  levied  upon  tbe  same  real  estate, 
subsequent  and  subject  to  the  levy  of  the 
Omaha  National  Bank,  and  the  record  fails 
to   show   any   further  proceedings   therein; 


that  on  the  28t)i  day  of  October,  1891,  tke  in- 
tervener J.  SuUivan,  in  an  action  against  the 
same  defendants,  attached  tbe  same  real  es- 
tate, and  on  the  14tb  day  of  September,  1893, 
Judgment  was  rendered  therein  for  $487.00 
and  costs,  and  thereafter  said  Sullivan  diedL 
and  Catharine  and  John  Sullivan  were  ap- 
pointed executors  to  Us  estate,  and  duly  sub- 
stituted therein;  that,  under  tbe  general  as- 
signment of  tbe  investment  company  to  M. 
F.  Robrer,  the  assignee  took  charge  of  the 
office  and  property  and  funds  of  said  com- 
pany, and  controlled  and  managed  the  same 
until,  upon  order  of  court,  the  same  were 
given  over  to  a  receiver  appointed  therefor, 
and  which  receiver  was  Charles  R.  Hannan. 

Eighth.  That  the  property  included  in  the 
trust  deed  to  plaintiff  was  practically  all  the 
property  owned  by  Kimball  &  Champ  at  the 
time  of  tbe  execution  of  such  conveyance; 
that  at  the  time  none  of  tbe  creditors  of  Kim- 
ball &  Champ  were  inressiug  their  claims  for 
payment;  that  on  tbe  2l8t  day  of  July,  1891, 
tbe  plaintiff  was  solicited  I^  Klmliall  & 
Champ  to  act  as  trustee. in  a  conveyance  for 
tbe  benefit  of  certain  of  their  creditors;  that 
prior  to  tbe  time  when  plaintiff  made  tbe  de- 
posit of  $46  with  Kimball  &  Champ  on  tbe 
22d  day  of  July,  1891,  as  aforesaid,  and  ac- 
cepted the  trust  deed  In  question,  he  knew 
of  tbe  falling  condition  of  tbe  Kimball- 
Cbamp  Investment  Company,  and  of  the 
troubles  of  Kimball  &  Champ;  that  be  did 
not  demand  payment  of  the  deposit  already 
made,  but  made  a  further  deposit  with  Kim- 
ball &  Champ,  and  accepted  tbe  trust  deed, 
as  before  found;  that  tbe  other  beneficiaries 
in  the  trust  deed  did  not  have  any  knowl- 
edge of  any  Indebtedness  to  them,  nor  of  tbe 
proposed  trust  conveiyance,  and  were  not 
pressing  any  claims  upon  Kimball  &  Champ 
for  payment. 

Ninth.  That  Kimball  &  Champ  executed 
and  delivered  to  plaintiff  the  trust  deed  in 
question  when  they  were  insolvent  and  nn- 
pressed  by  creditors,  and  with  tbe  design  and 
intent  of  hindering  and  delaying  their  other 
creditors  In  the  collection  of  their  claims 
against  them,  and  that  plaintiff  had  knowl- 
edge of  such  fraudulent  intent  and  design, 
and  participated  therein  by  Iiis  acts  In  con- 
nection with  said  trust  conveyance. 

Tenth.  That,  by  their  acte,  Kimball  & 
Champ  undertook  to  pay  off  and  discharge 
all  their  own  depositors,  and  also  those  of 
the  Bank  of  Minden,  have  tbe  investment 
company  make  a  general  assignment  and  con- 
vey all  their  remaining  property  to  a  trustee 
for  the  benefit  of  all  parties  whose  money 
or  property  had  been  misappropriated,  with 
tbe  Intent  and  deeigrn  to  secure  a  preference 
among  their  creditors,  to  protect  themselves, 
and  to  prevent  the  Omaha  National  Bank 
and  other  creditors  from  attaching  their  prop- 
erty; that  the  conveyance  to  plaintiff  was 
not  made  in  good  faith,  and  for  the  sole 
purpose  of  securing  creditors,  but  was  made 
for  tbe  purpose  of  securing  a   preference 
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to  creditors,  and  of  placing  all  tbelr  prop- 
erty beyond  tbe  reacb  of  tboae  creditors 
sustaining  a  dttrerent  relation  to  them  from 
the  beneficiaries  named;  that  Kimball  & 
Champ,  at  the  time  they  executed  and  dellT- 
«red  the  trust  deed  In  question,  did  not  hope 
or  Intend  to  make  the  payments  provided 
for,  or  to  make  redemption  of  the  property 
^•onveyed,  but,  under  the  guise  or  appearance 
of  giving  security,  they  treated  and  regarded 
the  conveyance  as  a  mode  of  making  a  final 
dlBposition  of  the  property;  that  Kimball  & 
Champ,  by  the  trust  deed  to  Trimble  and 
the  one  to  plaintiff,  surrendered  the  dominion 
&nd  entire  control  of  practically  all  their 
property,  and  thereafter  ceased  to  do  busi- 
ness, and  thereby  sought  to  make  a  prefer- 
«nce  of  creditors. 

An  examination  of  tbe  evidence  In  the  case 
fully  sustains  the  findings  of  the  district 
4X>urt  Indeed,  it  may  be  said  that  the  ma- 
terial and  essential  facts,  as  therein  stated, 
are  so  conclusively  established  by  the  evi- 
dence that  they  ought  to  be  regarded  as  un- 
'dlspnted. 

2.  Much  of  tbe  argument  of  counsel  of  ap- 
peUaut  la  devoted  to  the  proposition  that  tbe 
debts  secured  by  the  trust  deed  were  such 
as  might  rightly  l>e  secured  and  paid  in  pref- 
erence to  the  general  creditors.  The  argu- 
ment la  founded  on  the  thought  that  Kim- 
ball &  Champ  were  trustees  of  the  I)enefl- 
darles  In  the  trust  deed,  and  that  tbe  obli- 
gations were  tmst  debts.  The  claims  of  the 
parties  secured  by  the  trust  deed  were  sent 
to  tbe  Klmball-Champ  Investment  Company 
tor  collection  and  remittance,  and  the 
amounts  due  on  some  of  them  were  collected, 
and  secured  notes  were  taken  for  others.  No 
report  of  the  collections  and  the  taking  of 
tbe  secured  notes  was  made  to  the  parties 
«ntltled  to  the  money  and  notes.  On  the  con- 
trary, they  were  "misappropriated,"  as  found 
by  tbe  district  court  There  Is  no  evidence 
that  any  of  the  proceeds  of  these  collections 
were  appropriated  to  the  acquisition  of  any 
of  the  property  Included  in  the  trust  deed. 
As  betwe«>  the  debt  due  to  the  Omaha  Na- 
tional Bank  and  those  due  to  the  beneficia- 
ries in  tbe  trust  deed,  there  was  no  right  of 
priority  or  preference  which  the  beneficiaries 
in  tbe  tmst  deed  could  have  enforced  if  there 
had  been  no  attempt  made  by  Kimball  A 
Champ  to  make  a  preference.  This  proposi- 
tion is  so  manifestly  correct  ttiat  we  do  not 
think  it  requires  further  consideration.  It  is 
true,  tbe  debts  due  depositors  for  money 
placed  in  the  bank,  when  every  one  connected 
with  the  partnership  knew  that  it  was  hope- 
lessly insolvent,  and  the  laws  for  the  pun- 
ishment of  embezzlement,  no  doubt,  were  in 
the  minds  of  the  members  of  the  partnership, 
and  these  obligations  were  of  a  more  sacred 
character  than  their  other  debts.  But  that 
they  were  entitled  to  preference  over  other 
bonest  obligations  cannot  be  admitted. 

3.  Section  2115  of  the  Code,  above  cited,  has 
been  in  force  in  this  state  since  the  adoption 

v;69N.w.no.4— 19 


of  the  Code  of  ISBl.  Certain  qseetions  under 
it  were  considered  In  the  case  of  Cowles  v. 
Rkdcetts,  1  Iowa,  682.  From  that  time  to  this 
there  have  been  scores  of  cases  In  this  court 
Involving  the  application  of  that  statute  to 
the  disposition  of  property  made  by  insolvent 
debtors.  In  the  leading  case  of  Burrows  v. 
Lehndortt,  8  Iowa,  96,  it  was  held  that,  where 
several  Instruments  wero  executed  consecu- 
tively, each  one  subject  to  those  preceding, 
and  together  constituting  a  disposition  of  all 
the  debtor's  property  for  the  benefit  of  his 
creditors,  but  not  In  proportion  to  the  amount 
of  their  claims,  the  various  Instruments  will 
be  consideted  as  constituting  one  transaction, 
and  as  therefore  void,  under  the  statute. 
There  was  no  general  assignment  made  in 
that  case  at  any  time,  but  it  was  held  that  tbe 
maldng  of  the  instruments,  which  were  bills 
of  sale,  was,  in  effect,  a  general  assignment 
And  It  has  been  bdd  that  a  debtor  may,  in 
good  faith,  secure  the  claims  of  a  creditor  by 
a  cliattal  mortgage,  Fromme  v.  Jones  (13  Iowa, 
474),  or  by  an  absolute  sale  of  all  his  pn^ 
erty  In  good  faith  (Budl  v.  Buckingham,  16 
Iowa,  284).  Another  class  of  cases  holds  that 
a  mortage  to  one  or  more  creditors,  made  in 
good  faith,  is  not  void  by  the  fact  that  the 
mortgage  Is  executed  In  contemplation  of  in- 
solvency, when  the  mortgagor  afterwards  ex- 
ecutes a  general  assignment  Lyon  v.  Mcll- 
valne,  24  Iowa,  9.  See,  also,  Aulman  v.  Aul- 
man,  71  Iowa,  124,  32  N.  W.  240;  Lead  Co. 
V.  Haas,  73  Iowa,  389,  83  N.  W.  657,  and  35 
N.  W.  494;  Boiles  v.  Crelghton,  73  Iowa,  !!», 
34  N.  W.  S15;  and  many  other  cases.  Some 
of  the  other  cases  present  about  the  same 
state  of  facts,  but  in  the  large  majority  of 
them  the  transactions  are  such  that  tbe  at- 
tending facts,  such  as  the  Intention  at  the 
debtor  to  dispose  of  all. of  his  property  to  a 
part  of  bis  creditors,  tbe  knowledge  of  the 
preferred  credltora  of  such  intention,  and  tbe 
time  and  cironmstances  attending  the  trans- 
fer, are  considered  in  determining  the  ques- 
tion as  to  wbether  the  acts  of  the  debtor,  in 
effect,  constitute  a  general  assignment  with 
preference.  In  Bank  v.  Crittenden,  66  Iowa, 
237,  23  N.  W.  G46,  It  is  said:  "The  court  has 
frequently  heretofore  bad  occasion  to  deter- 
mine the  legal  effect  of  transactions  In  whicfa 
insolvent  debtors  have  made  conveyances  of 
all  their  property  for  the  benefit  of  a  part  of 
their  crediton,  and  it  is  settled  by  tbe  cases 
that  the  question  wbether  such  conveyances 
should  be  regarded  as  an  assignment  for  the 
t>eneflt  of  creditors,  or  a  mortgage  for  the  se- 
curity of  particular  debts,  is  to  be  detennined 
by  the  Intention  of  the  parties,  as  it  may  be 
ascertained  from  the  circumstances  of  tbe 
transaction."  It  will  tbus  be  seen  that  every 
case  must  be  determined  by  a  consideration 
of  the  facts  attending  the  acts  of  the  parties. 
Applying  the  rule  above  stated  to  the  estab- 
lished facts  in  this  case,  we  have  no  doubt 
that  tbe  court  rightly  held  the  tmst  deed  to 
be  void.  We  need  not  cite  tbe  facts,  further 
than  to  r^er  to  the  relation  between  the  In- 
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vestment  company  and  the  partnenhtp  of 
ElmbaU  &  Champ.  They  were  both  hopeless- 
ly insolTent,— so  much  so  that  it  appeared  to 
Kimball  &  Champ  that  practically  all  of 
their  property  must  be  at  once  devoted  to  pay- 
ing or  securing  debts  for  which,  if  not  liqui- 
dated In  some  way,  they  might  incur  criminal 
liability.  The  Instruments  disposing  of  their 
property,  while  not  as  nearly  related  to  each 
other  in  point  of  time  as  in  the  case  of  Bur- 
rows V.  Lehndorff,  supra,  and  other  cases,  yet 
the  difTerent  transactions  were  as  nearly  simul- 
taneous as. it  was  practicable  to  make  them. 
The  trustee  selected  to  represent  the  bene- 
ficiaries In  the  trust  deed  was  a  mere  nominal 
depositor  in  the  bank,  and  nearly  all  of  his 
deposits  were  made  under  such  circumstances 
as  to  Induce  the  belief  that  it  was  done  to 
qualify  him  to  make  the  claim  that  the  in- 
strument was  made,  not  only  for  the  benefit 
of  the  parties  to  be  secured,  but  for  himself 
as  well.  Our  conclusion  is  that  the  decree 
of  the  district  court  should  be.  and  It  Is,  af- 
firmed. 


STATE  V.  BRADY. 
(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 

COMPETBNCT    OF   JUROR — DimjCALIVTIKO    OPINIOIC 

—  FAI.8S   PrKTENBRS  —  EVIOBNCB  —  TABULATED 

Btatbmbnts  Madb  from  Records  in  Evidence 

—  Admissibilitv  op  Memoranda  —  Rbooro  of 
Railroad  Tickbt  Balbb. 

1.  There  Is  no  error  In  overruling  a  challenge 
to  a  juror  who  states  that  he  has  formed  an  opin- 
ion in  reference  to  the  guilt  or  innocence  of  the 
defendant,  from  what  he  ha*  beard  and  read  in 
the  papers,  but  thinks  that  he  can  render  a  true 
verdict  without  reference  to  such  opinion. 

2.  On  the  trial  of  an  officer  charged  with  cheat- 
ing by  false  pretenses,  by  filing  and  colIoctiDg 
from  the  county  a  claim  for  money  falsely  claimed 
by  him  to  have  been  paid  out  for  transportation 
for  poor  persons,  evidence  of  the  collection  of  oth- 
er smiiiar  fraudulent  claims  by  defendant  is  ad- 
missible on  the  question  of  intent,  both  as  show- 
ing knowledge  of  the  character  of  the  claim,  and 
tiuit  the  act  charged  was  part  of  a  systematic 
scheme  to  defraud. 

3.  It  is  not  error  to  admit  in  evidence  tabulat- 
ed statements  prepared  by  competent  persons 
from  records  and  documents  in  evidence,  nor  to 
permit  a  witness  to  testify  to  results  arrived  at  by 
a  compilation  or  comparison  of  anch  records  and 
documoiits,  for  the  purix>8e  of  fadlitating  the 
trial  and  assisting  the  jury. 

4.  Where  a  general  objection  only  was  made 
to  the  admission  in  evidence  of  a  tabulated  state- 
ment, the  fact  that  it  contained  entries  that  were 
immaterial,  and  were  afterwards  withdrawn,  does 
not  r«ider  the  overruling  of  the  objection  erro- 
neous. 

5.  The  daily  record.of  the  sale  of  tickets,  kept 
in  the  office  of  a  railroad  station  agent,  as  re- 
quired by  a  rule  of  the  company,  and  containing 
a  record  of  all  tickets  sold,  and  the  names  of  the 
stations  to  which  sold,  when  properly  authenti- 
cated, is  admissible  as  evidence  of  the  facts  there- 
in diown. 

Appeal  from  district  court,  Wapello  county; 
F.  W.  Kichelberger,  Judge. 

Defendant  was  Indicted,  tried,  and  convict- 
ed of  the  crime  of  cheating  by  false  pretenses, 
and  appeals  to  this  court.    Affirmed. 


Steck  &  Smith,  for  appellant  MUton  Refl»- 
ley,  Atty.  Oen.,  Sumner  Slberell,  Co.  Atty., 
J.  O.  Mitchell,  and  W.  A.  Work,  for  the  State. 

DEEMER,  J.  During  the  year  1893  the  de- 
fendant was  the  duly-appointed  and  acting 
overseer  of  the  poor  In  and  for  the  city  of 
Ottumwa.  He  was  authorized  by  the  board 
of  supervisors  to  furnish  transportation  to  In- 
digent poor  persons  found  within  bis.  juris- 
diction, in  order  that  they  might  be  carried  to 
the  places  of  their  respective  legal  settlements, 
in  order  that  they  might  not  become  a  cliarge 
upon  the  county  of  Wapello.  For  the  amounts 
paid  In  procuring  this  transportation,  be  would 
file  an  account  against  the  county,  and  the 
county  auditor  was  authorized  by  the  board 
to  Issue  warrants  from  time  to  time  for  the 
amount  of  the  claims  so  filed.  During  the 
year  for  which  he  was  appointed,  the  defend- 
ant filed  more  than  580  claims  for  transporta- 
tion alleged  to  have  been  furnished  to  pau- 
pers, aggregating  more  than  $1,400.  The  In- 
dictment alleges  that  on  or  about  the  lltb 
day  of  July,  1893,  the  defendant  filed  with 
the  auditor  of  the  county  a  claim  for  $3  for 
transportation  furnished  a  woman  and  three 
litUe  children  to  ChiUlcothe,  Mo.;  that  this 
woman  gave  her  name  as  EUza  Young,  and 
said  she  wanted  to  get  to  Leavenworth,  Kan.; 
that  the  defendant,  when  he  filed  the  claim, 
knew  that  he  bad  not  furnished  any  trans- 
portation to  Chllllcothe,  Mo.,  to  any  woman 
claiming  her  name  aa  Eliza  Young,  and  three 
little  children,  and  that  he  knew  that  no 
woman  claiming  her  name  was  Eliza  Young 
had  applied  to  him  for  transportation  to 
Leavenworth,  Kan.,  or  to  ChiUicothe,  Mo.,  and 
that  he  well  knew  that  every  recital  or  state- 
ment in  his  said  claim  was  false;  and  that  he 
filed  the  claim  designedly,  willfully,  and  false- 
ly, with  intent  to  defraud,  and  by  snch  false 
pretense  did  obtain  from  the  auditor  a  war- 
rant for  the  amount  of  the  claim.  There  was 
evidence  tending  to  support  each  allegation 
of  the  indictment,  and  upon  such  evidmce  tlte 
defendant  was  convicted,  and  sentenced  to 
the  penitentiary  for  the  term  of  two  years. 

1.  The  first  error  assigned  relates  to  the 
overruling  of  a  challenge  Interposed  by  de- 
fendant to  a  trial  juror.  This  juror  testified 
that  he  had  read  an  account  of  the  crime 
charged  against  the  defendant  In  all  the  pa- 
pers which  made  mention  of  It;  that  he  bad 
beard  the  matter  talked  about,  and  that  he 
bad  formed  some  opinion  with  reference  to 
the  guilt  or  innocence  of  the  defendant, 
which  he  still  retained;  that  It  would  require 
some  showing  on  the  part  of  the  defendant 
to  remove  this  opinion.  The  juror  further 
said:  "I  say  I  have  heard  and  read  of  this 
case.  I  think  I  could  put  aside  what  I  have 
beard  and  read,  and  go  Into  the  trial  of  this 
case,  and  rend»  a  true  and  Impartial  verdict 
upon  the  evidence  and  Instructions  of  the 
court,  and  upon  that  alone,  without  regard  to 
what  I  may  have  heard  and  read.  I  think  I 
could  do  that,   the  same  as  If  I  had   never 
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beard  of  It,  bnt  I  bad  rather  not  ait  on  the 
Jury.  By  the  Court:  The  opinion  I  formed, 
I  suppose,  Is  an  nnqnallfled  opinion.  I  would 
try  to  hear  the  evidence  In  this  case,  and  the 
instruction  by  the  court,  and  render  a  true 
Terdlct,  without  reference  to  the  opinion,  and 
without  reference  to  what  I  have  read  and 
heard,  and  I  believe  I  could."  The  state- 
ments elicited  from  this  Juror  were  very  simi- 
lar to  those  appearing  in  the  case  of  State  y. 
Munchrath,  78  Iowa,  2C8,  43  N.  W.  211;  and, 
following  that  case,  we  hold  that  there  was 
no  error  in  overruling  the  challenge. 

2.  The  court  permitted  the  state  to  Introduce 
in  evidence  all  the  claims  filed  with  the  audi- 
tor by  the  defendant  for  transportation  claim- 
ed to  have  been  furnished  by  blm  to  poor  per- 
sons during  the  year  1893,  and  down  to  the 
12th  day  of  January,  18U4.  It  also  permitted 
the  state  to  introduce  the  records  of  the  Chi- 
cago. Milwaulcee  &  St  Paul  Railroad,  the 
Wabash  Railroad,  the  Chicago,  Burlington  & 
Quincy  Railroad,  and  the  Chicago,  Rock  Island 
&  Pacific  Railroad,  showing,  or  purporting  to 
show,  the  ticliet  sales  in  their  respective 
offices  at  the  city  of  Ottumwa  during  the  year 
1893.  The  admission  of  this  evidence  Is  com- 
plained of.  It  Is  said  in  argument  that  it  is 
not  competent  for  the  state  to  give  in  evidence 
facts  tending  to  prove  other  distinct  offenses, 
for  the  purpose  of  raising  an  Inference  that 
the  defendant  has  committed  the  crime  In 
question:  nw  is  It  competent  to  show  that  he 
has  a  tendency  to  commit  the  offense  with 
which  he  is  charged.  That  such  is  the  gen- 
eral rule  must  be  conceded.  But  to  this  rule 
there  arc  at  least  two  well-defined  exceptions, 
which  are  well  stated  by  Justice  Stephen  In 
his  work  on  Evidence  (articles  10-12),  as  fol- 
lows: "A  fact  which  renders  the  existence  or 
nonexistence  of  any  fact  in  issue,  probably  by 
reason  of  Its  general  resemblance  thereto,  and 
not  by  reason  of  its  being  connected  therewith 
in  any  of  the  ways  specified  In  articles  3-10, 
both  inclusive,  Is  deemed  not  to  be  relevant 
to  such  fact,  except  In  the  cases  specially  ex- 
cepted In  this  chapter.  (11)  Acts  Showing  In- 
tention, Good  Faith,  etc.  When  there  is  a 
question  whether  a  person  said  or  did  some- 
thing, the  fact  that  he  said  or  did  something  of 
the  same  sort  on  a  different  occasion  may  be 
proved,  if  it  shows  the  existence  on  the  occa- 
sion In  question  of  any  intention,  knowledge, 
good  or  bad  faith,  malice,  or  other  state  of 
mind,  or  of  any  state  of  lx>dy  or  bodily  feeling, 
the  existence  of  which  is  in  issue,  or  is  deem- 
ed to  be  relevant  to  the  issue;  but  sq.ch  acts 
or  words  may  not  be  proved  merely  in  order 
to  show  that  the  person  so  acting  or  speaking 
was  likely,  on  the  occasion  In  question,  to  act 
in  a  similar  manner.  (12)  Facts  Showing 
System.  When  there  is  a  question  whether 
an  act  was  accidental  or  intentional,  the  fact 
that  such  act  formed  pait  of  a  series  of  similar 
occurrences  In  each  of  which  the  person  do- 
lag  the  act  was  concerned,  Is  deemed  to  be 
relevant"  The  first  of  these  exceptions  we 
have    frequently    recognized  and  applied  to 


cases  of  this  character.  See  State  v.  Jamison, 
74  Iowa,  013,  38  N.  W.  500;  State  v.  Walters, 
45  Iowa,  389;  State  v.  Saunders.  68  Iowa,  370, 
27  N.  W.  455;  State  y.  SUce  (Iowa)  55  N.  W. 
17;  State  y.  Lewis  (Iowa)  65  N.  W.  295;  State 
y.  Kline,  54  Iowa,  183,  6  N.  W.  184.  The 
evidence  we  have  referred  to  was  clearly  ad- 
missible under  the  first  of  these  exceptions 
stated  above,  for  the  purpose  of  showing  the 
knowledge,  intention,  and  bad  faith  of  the  de- 
fendant It  seems  to  us  tliat  the  evidence 
was  also  admissible  for  the  purpose  of  proving 
a  systematic  scheme  or  plan  on  the  part  of 
the  defendant  to  cheat  and  defraud  the  coun- 
ty, thus  negativing  the  idea  that  the  presen- 
tation of  the  claim  in  question  was  accidental, 
or  through  oversight  or  mistake.  1  Greenl. 
Ev.  (15th  Ed.)  {  53,  note,  and  cases  cited; 
Oom.  v.  Robinson  (Mass.)  16  N.  E.  452.  The 
Jury  may  well  have  found,  from  the  evidence 
complained  of,  that  the  filing  of  the  claim  and 
the  receipt  of  the  warrant  charged  In  the  in- 
dictment was  a  part  of  a  plan  or  scheme 
adopted  by  the  defendant  to  cheat  and  rob 
the  county.  For  this  purpose,  as  well  as  for 
the  purpose  of  establishing  the  defendant's 
knowle«lge  of  the  falsity  of  the  claim,  the  evi- 
dence was  admissible. 

3.  The  claims  filed  by  defendant  and  which 
were  introduced  in  evidence,  had  blue  lead 
pencil  diedis  and  figures  upon  them,  which 
it  is  admitted  were  not  there  when  defendiint 
presented  them  to  the  auditor.  The  state  in- 
troduced a  witness  to  account  for  these  figures, 
bi  the  person  of  the  deputy  county  auditor. 
He  testified  that  he  placed  the  marks  and 
characters  upon  the  claims,  and  that  he  did  it 
for  the  purpose  of  showing  that  where  he  made 
checks  he  found  no  tickets  sold,  on  the  date  of 
the  claim,  to  the  station  to  which  transporta- 
tion was  claimed  to  have  been  fmnolshed;  and 
that  where  he  had  made  figures,  they  were  put 
on  to  show  that  the  actual  railway  fare  was 
either  more  or  leas  than  the  amount  claimed  by 
the  defendant  Error  Is  assigned  upon  the  ad- 
mission of  these  claims  In  evidence,  because 
of  the  presence  of  these  marks.  We  do  not 
think  the  objection  was  well  founded.  It  was 
necessary  for  the  state  to  satisfactorily  account 
for  these  marlm  upon  the  papers,  before  they 
could  be  received  in  evidence.  Tills  it  did  by 
the  evidence  in  question,  and,  while  it  was 
permitted  to  unduly  Impress  upon  the  minds 
of  the  Jury  the  object  and  puriiose  of  the  wit- 
ness in  putting  the  marks  and  characters  upon 
these  papers,  yet  we  think  such  evidence  was 
not  prejudicial,  for  reasons  hereafter  to  be 
stated. 

4.  Complaint  Is  made  of  the  ruling  of  the 
court  in  admitting  what  la  iutown  as  Exhibits 
7  and  13  to  the  Jury.  Exhibit  7  is  a  tabuUited 
statement  made  by  one  Patten,  the  agent  of 
the  Chicago,  Milwaukee  &  St  Paul  and  the 
Wabash  and  Iowa  Central  Railroads,  from  the 
records  of  said  companies,  showing  sales  of 
tickets  at  Ottumwa  durhig  the  year  1893, 
which  were  Introduced  in  evidence  after  having 
been    properly   Identified.    Exhibit    13    wus   a 
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written  statement  prepared  by  the  auditor  and 
bis  deputy,  and  purports  to  be  a  list  of  all  the 
names  of  all  paupers  for  which  defendant  filed 
claims  for  transportation,  and  received  county 
warrants  thereon,  during  the  year  1883,  and 
up  to  Januaiy  12,  18SM;  also  the  dates  upon 
which  the  transportation  was  furnished,  and 
places  to  which  paupei-s  were  claimed  to  have 
been  sent,  and  the  amount  paid  for  transporta- 
tion. This  statement  was  made  up  from  the 
claims  Introduced  In  evidence,  which  aggregat- 
ed more  than  000.  The  records  from  the  ticket 
offices  were  necessarily  long,  and  somewhat 
'Complicated,  as  they  covered  the  ticket  sales  of 
'the  different  offices  for  the  period  of  nearly  one 
.year.  It  Is  said  that  these  exhibits  were  not 
■the  best  evidence, — ^that  they  were  secondary, 
hearsay,  and  incompetent.  It  Is  no  doubt  truS 
that  they  wei-e  not  substantive  evidence  tend- 
ing to  establish  either  the  number  or  amount 
-of  claims  filed  by  the  defendant,  nor  of  the 
umnber  of  tldiets  sold  b.v  the  different  railway 
'Companies.  They  were  simply  tabulated  state- 
ments, made  by  competent  persons,  taken  from 
voluminous  and  numerous  claims  and  records 
which  were  already  In  evidence,  made  for  the 
purpose  of  assisting  the  jury  In  arriving  at 
their  verdict  As  such,  they  were  competent 
•  State  V.  Cadwell,  79  Iowa,  432,  44  N.  W.  700; 
1  Rice,  Ev.  p.  237;  Von  Sachs  v.  Kretz,  72 
N.  Y.  548;  Braduer,  Ev.  pp.  30»-310;  Casey 
-V.  Banking  Co.  (Iowa)  67  N.  W.  98;  2  Rice, 
IBSt.  pp.  745,  746,  and  cases  cited. 

5.  As  to  the  first  31  entries  on  Exhibit  13, 
there  Is  no  evidence  showing,  or  tending  to 
show,  that  no  tickets  were  sold  to  the  persons 
Indicated  on  this  exhibit;  for  Mr.  Van  Patten 
did  not  ta^e  charge  of  the  railway  offices  until 
March  24,  18»4,  and  all  that  portion  of  Exhibit 
7  antedating  March  24th  was  withdrawn  from 
the  evidence.  The  objection  defendant  made 
to  the  exhibit  when  it  was  offered  by  the 
state  did  not  point  out  the  claim  now  relied 
upon  by  the  defendant.  Bis  objection  was  that 
it  was  Incompetent,  Immaterial,  secondary,  and 
not  the  best  evidence;  not  evidence  of  anything. 
Had  the  defendant  made  a  specific  oujectlon 
to  that  part  of  the  exhibit  referred  to,  there  Is 
no  doubt  the  court  would  have  found  some  way 
to  protect  him  without  excluding  evidence  to 
which  the  state  was  entitled.  Not  having  done 
so,  he  cannot  now  complain.  State  v.  Day,  60 
Iowa,  100,  14  N.  W.  132;  Rlndskoff  v.  llalone, 
9  Iowa,  540.  But  Aside  from  all  this,  we  think 
It  clearly  appears  that  the  defendant  suffered 
no  prejudice  from  the  ruling.  This  exhibit  was 
merely  a  tabulated  statement  of  the  claims 
filed  with  the  county  by  the  defendant,  and. 
If  there  was  nothing  to  Indicate  that  these 
first  31  claims  were  fraudulent,  it  is  difficult 
to  see  how  defendant  could  have  been  preju- 
diced. The  presumption  would  be  that  the 
claims  were  bona  fide.  Just  bow  defendant 
would  be  prejudiced  by  proof  of  bona  fide 
claims  filed  by  him.  we  are  unable  to  see. 

6.  Another  witness  wns  permitted  to  classify 
the  claims  filed  by  the  defendant  to  state  the 
aggregate  amount  thereof,  the  total  number  of 


fares  claimed  to  Chinicothe,  Mo.,  and  the 
amount  of  the  fare  claimed  hi  each  instance. 
He  was  also  allowed  to  state  what  the  actual 
fare  was  to  the  various  points  where  defendant 
claimed  to  have  sent  paupers,  and  finally  give 
the  difference  between  the  amount  of  fare 
claimed  by  defendant  and  the  actual  charge 
made  by  the  railway  companies.  Most  H  not 
all,  of  this  witness'  testimony  was  based  upon 
his  examination  of  the  various  papers  in  evi- 
dence; and  we  do  not  tbhik  the  trial  court 
abused  Its  discretion  In  allowing  such  evidence 
to  be  Introduced  for  the  purpose  of  facilitating 
the  trial,  and  aiding  the  jury  In  their  efforts 
to  arrive  at  Just  results.  This  practice  seems  to 
bo  Justified  by  the  authorities  before  cited,  and 
we  can  see  no  good  reason  for  disturbing  the 
verdict  on  account  of  this  procedure.  The  same 
reasoning  will  apply  to  the  evidence  of  the 
deputy  auditor  who  made  the  pencil  marks 
upon  the  claims  ffied  by  the  defendant  to 
■Bhich  we  have  before  referred.  It  must  be 
borne  in  mind  that  the  records,  statements,  and 
claims  fi-om  which  these  witnesses  made  their 
statements,  and  upon  which  they  founded  their 
conclusions,  were  all  properly  In  evidence,  and 
open  to  the  Inspection  at  all  times  of  defendant 
and  ills  counsel  This  original  evidence  went 
Into  the  Jury  room,  with  the  exhibits  before 
referred  to;  and.  If  there  were  any  discrepan- 
cies, It  was  the  duty  of  counsel  to  have  called 
attention  thereto,  in  order  that  the  original 
records  and  claims  might  be  examined.  In  order 
to  determine  upon  the  accuracy  of  these  ex- 
hibits. While  the  course  pursued  was  some- 
what unusual,  yet  the  procedure  seems  to  l)e 
sustained  by  authority,  and  we  do  not  think 
we  ought  to  Interfere  with  the  discretion  of 
the  trial  Judge  hi  such  matters,  especially 
where,  as  In  this  case,  no  prejudice  Is  shown. 
7.  It  Is  contended  that  the  lower  court 
erred  In  admitting  the  records  from  the  tick- 
et offices  showing  dally  sales  at  the  city  of 
Ottumwa  during  the  year  1893.  This  claim 
presents  the  question  of  most  doubt  in  the 
case.  It  must  be  conceded  that  these  rec- 
ords are  not  books  of  account  such  as  the 
statute  contemplated.  They  are.  In  a  sense, 
expert  statements  made  and  caused  to  be 
made  by  the  witnesses  who  Identified  them, 
and  are  what  might  properly  be  termed 
"memoranda"  made  by  the  witnesses  at  the 
time  of  the  transaction.  Are  these  memoran- 
da admissible  In  evidence,  or  can  they  be  used 
by  the  witnesses  who  produced  them  simply 
as  an  aid  to  their  recollection?  This  question 
has  been  given  widely  different  answers  by 
the  courts  of  this  country  and  of  England. 
The  old  common-law  rule  seemed  to  be  that 
such  memoranda  were  not  admissible;  that 
they  could  be  read  by  the  witness  after  prop- 
er foundation  had  been  laid,  even  though 
the  witness  had  no  recollection  of  the  matters 
even  after  having  read  them.  The  modern 
doctrine,  at  lea  t  In  this  country,  seems  to  be 
that  such  documents  are  admissible  In  evi- 
dence, and  that  the  court  will  not  go  through 
the  useless  ceremony  of  having  the  witness 
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read  a  document  relating  to  a  fact  of  which 
be  had  no  pi-esent  recollection,  except  that 
he  knew  it  -n-as  correct  when  made.  The  pre- 
ylouB  holdings  of  this  court  on  the  question 
do  not  seem  to  be  in  entire  accord  npon  the 
qnestlon.  See  Taylor  v.  Railroad  Co.,  80 
Iowa,  431, 46  N.  W.  64;  Bank  v.  Novak  (Iowa) 
66  N.  W.  186;  Adae  v.  Zangs.  41  Iowa,  536. 
Without  attempting  to  reconcile  these  cases, 
we  think  It  sufficient  to  say  that  we  are  con- 
strained to  apply  the  modern— so-called 
American— rate  to  this  case,  and  bold  that 
the  records  were  admissible.  The  evidence 
showed  that  the  agent  of  the  Chicago,  Mil- 
waukee &  St  Paul  and  the  Wabash  and  Iowa 
Central  Railroads  kept  a  daily  record  of  the 
tickets  sold  at  his  office  over  the  respectiv« 
lines  which  he  represented;  that  he  was  re- 
quired to  do  so  by  a  rule  or  regulation  of  the 
several  companies;  that  he  kept  the  record 
Introduced  in  evidence  as  "Exhibit  8,"  from 
March  24,  1883,  to  January  10,  1894.  ThU 
record  stated  to  what  stations  the  tickets 
were  sold,  and  the  day  of  the  sale.  The 
agent  of  the  Chicago,  Burlington  &  Quincy 
Railroad  testified  that  he  used  a  machine  In 
Belling  tickets  over  his  line,  in  which  there 
were  two  pieces  of  paper.  This  machine 
printed  a  ticket,  when  called  for,  upon  a 
piece  of  paper,  and  at  the  same  time  printed 
a  stab,  which  was,  in  effect,  a  duplicate  of 
the  ticket  sold.  This  stub  was  sent  into  the 
main  office  of  the  railway  company,  as  a 
record  of  sales.  He  also  testified  that  this 
machine  prints  a  register  at  the  same  time 
The  witness  presented  this  record  made  by 
the  machine  for  the  year  1893,  printed  ui>on 
the  stubs  before  referred  to,  and  it  was  in- 
troduced in  evidence.  This  same  witness 
was  also  agent  for  the  Rock  Island  Railroad 
Company,  and  he  testified  that  he  personally 
kept  a  record  of  the  tickets  sold  over  this  road 
during  the  year  1893,  and  that  the  record 
was  correctly  kept  This  record  was  also  in- 
troduced in  evidence.  Now,  It  is  clear  from 
this  statement  of  the  case  that  none  of  these 
witnesses  could  remember  the  number  of 
tickets  sold  by  them  daring  the  whole  year, 
and  it  would  be  absolutely  impossible  for 
them  to  remember  with  certainty  the  places 
to  which  they  sold  tickets  ou  any  particular 
day.  They  would  nave  to  rely  upon  these 
records,  which  they  identified.  It  is  conced- 
ed that  they  might  rely  upon  them,  and 
might  have  read  from  them  to  the  Jury,  al- 
though they  may  not  have  been  able  to  re- 
member a  single  sale.  To  use  the  language 
of  Hamersley,  J.,  in  the  case  of  Curtis  v. 
Bradley,  from  the  supreme  court  of  Connect- 
icut, reported  in  31  Atl.  594:  "It  seems  to 
ns  to  be  pressing  the  use  of  a  legal  fiction  too 
far  for  a  court  to  permit  the  statement  made 
by  such  paper  to  be  read  In  evidence,  whUe 
holding  that  the  law  forbids  the  admission 
as  evidence  of  the  paper  which  is  the  original 
and  only  proof  of  the  statement  admitted. 
In  other  words,  it  would  seem  as  If,  in  ad- 
mitting the  paper  to  be  read,  the  court,  of 


necessity,  admitted  the  paper  as  evidence, 
and  therefore,  by  the  concurrent  authority 
of  all  courts,  the  paper  is  itself  admissible." 
The  learned  Judge  further  said:  "All  courts 
rightly  hold  that  the  thing  used  to  refresh 
the  memory  is  not,  by  reason  of  such  use, 
itself  admissible  In  evidence.  When,  in  the 
application  of  the  rule,  a  document  like  the 
one  in  question  was  presented  to  a  witness^ 
and  absolutely  failed  to  refresh  bis  memory,, 
its  exclusion  as  a  means  of  refreshing  his 
memory  became  imperative,  but  the  evidence 
of  the  document  was  so  clearly  essential  to 
a  fair  and  just  trial  that  Its  use  in  some 
form  seemed  absolutely  imperative.  Instead 
of  treating  the  paper  as  Itself  competent  doc- 
umentary evidence,  resort  was  had  to  a  pal- 
pable fiction.  The  paper  Is  read  by  the  wit- 
ness, and  the  knowledge  the  witness  once- 
had  of  the  facts  stated  by  the  paper  is  im- 
puted to  him  as  still  existing,  and  tlie  state- 
ment of  the  paper  is  received  as  the  testi- 
mony of  the  witness,  and  the  paper  itself— 
the  only  witness  capable  of  making  the  state- 
ment—is excluded.  The  use  of  such  a  fiction 
In  the  administration  of  Justice  can  rarely, 
If  ever,  be  Justified.  It  is  certainly  uncalled 
for  in  this  instance.  The  principles  of  law 
involved  to  Justify  the  fiction  are  amply  suf- 
ficient to  support-^indeed,  to  demand — the 
admission  of  the  document  as  evidence. 
There  is  no  occasion  to  sacrifice  truth  in  or- 
der to  secure  Justice,  as  regards  its  admis- 
sibility as  evidence.  There  is  no  substantial 
difference  between  this  paper  and  any  other 
tangible  object  capable  of  making  a  truth- 
ful and  relevant  statement."  This  reasoning 
is  so  cogent  and  logical  that  we  adopt  it  as 
peculiarly  applicable  to  the  case  at  bar,  and 
need  do  nothing  further  than  cite  the  follow- 
ing additional  authorities  In  support  of  the 
rule:  Guy  v.  Mead,  22  N.  Y.  462;  Haven  v. 
Wendell,  11  N.  H.  112;  Owens  v.  State,  67 
Md.  307,  10  Atl.  210,  302;  Donavan  v.  Rull- 
road  Co.  (Mass.)  33  N.  B.  583;  People  v.  Dow, 
64  Mich.  717,  31  N.  W.  697;  2  Rice,  Ev.  pp. 
748-751.  There  was  no  error  In  the  admis- 
sion of  this  evidence. 

8.  The  court,  after  specifically  Instructing 
the  Jury  that  the  defendant  was  on  trial  for 
the  one  offense  charged  In  the  Indictment, 
and  no  other,  and  that.  If  found  guilty.  It 
must  be  ou  this  specific  charge,  c6nclu(le<l 
this  paragraph  of  the  charge  as  follows: 
"Tou  may  and  should,  therefore,  consider  all 
evidence,  if  any  there  is,  which  tends  to 
show  that  defendant  had  obtained  other  war- 
rants from  Wapello  county  by  falsely  repre- 
senting that  he  had  transported  other  pau- 
pers, to  aid  yon  in  determining  whether  or 
not  he  falsely  represented  in  this  case  that 
be  had  transported  a  woman  calling  herself 
Enisa  Toung,  and  her  children,  to  OhiUlcotbe, 
Mo.,  and  whether  or  not  such  representa- 
tions. If  made  by  him,  were  fraudulently  and 
falsely  made,  with  the  Intent  to  obtain  a 
warrant  In  this  case."  Complaint  Is  made  of 
this  last  sentence  in  the  Instruction.    We  have 
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already  BofBclently  Indicated  onr  riews  with 
reference  to  this  matter,  and  need  only  8ay 
that  the  word  "falsely,"  as  used  In  the  In- 
struction, manifestly  meant  something  more 
than  "mistakenly,"  or  "untruly."  The  Jury,  In 
reading  this  instruction  In  connection  with 
the  others,  coud  not  fall  to  hare  construed 
the  word  to  mean  something  designedly  un- 
true or  deceitful,  and  as  Inrolrlng  an  In- 
tention to  perpetrate  some  fraud.  This  con- 
struction of  the  instruction  was  proper.  Hie 
fourth  Instruction  aslced  by  the  defendant, 
relating  to  the  same  matter,  was  properly  re- 
fused because  it  practically  withdrew  all  evi- 
dence as  to  similar  offenses  from  the  consid- 
eration of  the  jury.  As  sustaining  the  In- 
struction, see  authorities  before  cited,  as  well 
as  the  following  case:  Oom.  v.  Blood  (Mass!) 
6  N.  E.  769. 

The  alleged  misconduct  of  counsel  for  the 
state  in  his  address  to  the  Jury  Is  not  con- 
sidered, because  not  properly  made  of  rec- 
ord. Other  questions  discussed  by  counsel 
are  disposed  of  by  what  had  already  been 
said,  and  we  conclude  by  saying  that  we  dis- 
cover no  prejudicial  error,  and  the  Judgment 
Is  therefore  affirmed. 


McDERMONT  v.  DINNIE,  Mayor,  et  aL 

(Supreme  Court  of  North  Dalcota.     Nov.  23, 
1896.) 

CoNSTITOTIOlfAb   liAV — AboLITIOM  Ot  COORT— Po- 

ucB  Maoistrates— Maxdamos— Quas- 

TI0X8  DkTBKMIMBD. 

1.  When  the  coDBtitution  creates  a  Judicial  of- 
fice and  court,  and  prescribeB  the  Jurisdiction  of 
such  conrt,  neither  the  office  nor  the  conrt  can 
be  abolished  by  statute,  nor  can  the  jnrisdiction 
of  such  court  as  to  amount  involved  be  diminished 
or  increased  by  the  legislature. 

2.  Section  2209,  Rev.  Codes,  undertooli  to  su- 
persede the  police  magistrates  and  tlieir  conrts, 
provided  for  by  section  113  of  the  state  constitu- 
tion, by  the  municipal  courts  therein  established, 
which  last-named  coui;ts  were  given  all  the  pow- 
ers and  jurisdiction  of  such  police  magistrates, 
and,  in  addition  thereto,  other  Jurisdiction  hot 
mentioned  in  said  section  of  the  constitution. 
Beld,  that  said  section  220G,  Rev.  Codes,  is  un- 
constitutional and  void. 

3.  In  an  application  by  a  party  elected  as  judge 
of  the  municipal  court  under  said  section  for  a 
mandamus  against  the  mayor  and  auditor  of  the 
city  where  sucli  party  was  so  elected  judge,  to 
compel  tlie  issuance  of  city  warrants  for  the  sal- 
ary of  such  judge,  held,  that  the  defendants  could 
properly  raise  the  question  of  the  constitutionali- 
ty of  said  section.  The  writ  cannot  be  invoiced 
to  compel  an  officer  to  do  an  unlawful  act 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Grand  Forks 
county;   Charles  F.  Templeton,  Judge. 

Application  by  F.  H.  McDermont  against 
John  Dlnnle,  as  mayor,  and  Frank  A. 
Brown,  as  city  auditor,  of  the  city  of  Grand 
Forks,  for  a  writ  of  mandamus.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Bangs  &  Flsk,  for  appellants.  Burke  Cor- 
bet and  Tracy  R.  Bangs,  for  respondent. 


BARTHOLOMEW,  J.  Section  2209  of  the 
Revised  Codes  reads  as  follows:  "A  munic- 
ipal court  Is  hereby  established  In  each  In- 
corporated city  of  this  state,  having  a  popu- 
lation of  five  thousand  Inhabitants  or  over. 
Such  municipal  courts  shall  have  in  addi- 
tion to  the  Jurisdiction  hereinafter  conferred, 
exclnslve  Jurisdiction  of  all  violations  of  ordi- 
nances of  the  dty  In  which  It  Is  established 
and  from  the  time  of  Its  creation  all  the  Ju- 
risdiction and  the  powers  heretofore  exer- 
cised by  police  magistrates  In  such  cities 
shall  cease.  Such  conrt  shall  be  a  court  of 
record  and  have  a  clerk  and  a  seal,  and  its 
jurisdiction  shall  be  coextensive  with  the 
limits  of  the  county  In  which  such  dty  Is 
situated.  In  actions  In  which  there  are  two 
or  more  defendants,  if  one  defendant  is  serv- 
ed with  process  within  the  county,  the  other 
defendants  may  be  served  at  any  place  with- 
in the  state."  Section  2210  reads:  "Such 
court  shall  exercise  such  Jurisdiction  as  is  or 
may  hereafter  be  conferred  by  law  In  civil 
and  criminal  actions  upon  county  conrts  hav- 
ing Increased  Jurisdiction,  and  In  addition 
thereto  it  shall  have  and  exercise  the  same 
Jurisdiction  as  Is  now  confered  upon  police 
magistrates  and  Justices  of  the  peace." 
Section  2213  reads:  "A  Judge  of  such  court 
shall  be  elected  by  tbe  qualified  electors  of 
such  city  at  the  general  city  election  held  In 
April,  1896,  and  thereafter  at  the  general 
election  for  city  officers  In  each  even  num- 
bered year,  and  the  person  receiving  tbe 
highest  number  of  votes  at  such  election, 
shall  be  declared  duly  elected."  At  the  city 
election  held  in  the  city  of  Grand  Forks  In 
Grand  Forks  county  on  April  6,  1806,  the 
electors  voted  for  Judge  of  the  municipal 
conrt  of  said  city,  and  the  plaintiff,  McDer- 
mont, received  a  majority  of  the  votes  so 
cast  Subsequentiy,  and  within  the  time  re- 
quired by  law,  he  took  the  oath  of  office,  and 
tendered  to  the  city  council  his  bond  as  such 
Judge,  and  thereafter  at  the  end  of  each 
month  he  presented  to  the  proper  city  offi- 
cials the  necessary  vouchers  for  his  salary 
as  such  judge.  The  city  officials  refused  to 
draw  any  warrants  for  such  salary,  and  this 
proceeding  is  brought  to  compel  by  man- 
damns  the  Issuance  of  such  warrants;  the 
defendants  being  the  mayor  and  auditor 
of  said  city  of  Grand  Forks.  The  defend- 
ants answered,  raising  certain  questions  of 
fact  as  to  the  qualifications  of  the  city,  un- 
der the  statute,  to  elect  such  judge,  and  also 
alleging  the  unconstitutionality  of  the  stat- 
ute creating  the  office.  The  matter  was 
tried  by  the  court,  and  plaintiff  prevailed. 
The  entire  evidence  and  proceedings  are 
brought  to  this  court  for  review.  We  shall 
concern  ourselves  only  with  the  constitution- 
al questions  raised. 

Section  85  of  our  state  constitution  reads: 
"The  Judicial  power  of  the  state  of  North 
Dakota  shall  be  vested  in  a  supreme  court, 
district  courts,  county  courts.  Justices  of  the 
peace,  and  In  such  other  courts  as  may  be  ere- 
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ated  by  law  for  cities,  incorporated  towns  and 
▼Ulages."  Section  110  provides  for  tbe  es- 
tablishment of  county  courts,  and  section  111 
prescribes  the  Jurisdiction  of  such  courts, 
and  provides  the  manner  in  which  such  Ju- 
risdiction may  be  Increased  by  a  vote  of 
the  electors  of  the  county,  and  declares  that, 
when  such  Jurisdiction  is  so  Increased,  "then 
said  county  court  shall  have  concurrent  Ju- 
risdiction with  the  district  court  In  all  dvil 
actions  where  the  amount  In  controversy 
does  not  exceed  one  thousand  dollars,  and 
in  all  criminal  actions  below  the  grade  of 
felony,  and  in  case  it  is  decided  by  the  voters 
of  any  county  to  so  Increase  the  Jurisdiction 
of  said  county  court  the  Jurisdiction  in  case 
«f  misdemeanors  arising  imder  state  laws 
which  may  have  been  conferred  upon  police 
magistrates  shall  cease."  Section  112  pro- 
vides for  the  election  of  Justices  of  the 
peace,  limits  their  numbers,  prescribes  their 
Jurisdiction,  and  declares:  "Tbe  legislative 
assembly  shall  have  power  to  abolish  the 
office  of  Justice  of  the  peace  and  confer  that 
Jurisdiction  upon  Judges  of  county  courts 
or  elsewhere."  Section  113  reads:  "The  leg- 
islative assembly  shall  provide  by  law  for 
tbe  election  of  police  magistrates  In  cities, 
incorporated  towns,  and  villages,  who  in 
addition  to  their  Jurisdiction  of  all  cases 
arising  under  the  ordinances  of  said  cities, 
towns  and  villages,  shall  be  ex-oflicio  Jus- 
tices of  the  peace  of  the  county  in  which  said 
dties,  towns  and  villages  may  be  located. 
And  the  legislative  assembly  may  confer  up- 
on said  magistrates  the  Jurisdiction  to  hear, 
try  and  determine  all  cases  of  misdemeanors, 
and  the  prosecutions  therein  shall  be  by  in- 
formation." It  will  be  observed  that  police 
magistrates  and  tbelr  courts  are  provide  for 
and  established  by  the  constitution.  This 
being  the  case,  the  legislature  Is  powerless 
to  legislate  the  one  or  tbe  other  out  of  exist- 
ence. This  proposition  is  admitted  in  terms 
by  the  counsel  for  respondents,  and,  being 
elementary,  no  authorities  need  '  be  cited. 
Tbe  term  "police  magistrate"  or  "police  Jus- 
tice" has  a  definite  and  well-understood 
meaning.  Allen,  J.,  In  Wenzler  v.  People, 
58  N.  T.  530,  thus  defines  It:  "A  police  Jus- 
tice Is  a  magistrate  charged  exclusively  with 
tbe  duties  incident  to  the  common-law  office 
of  a  conservator  or  Justice  of  the  peace,  and 
tbe  prefix  *pollce'  serves  merely  to  distln- 
gulsb  them  from  Justices  having  also  civil 
Jurisdiction."  A  police  magistrate  is  an  in- 
ferior Judicial  magistrate,  whose  Jurlsdlctioii. 
in  tbe  absence  of  constitutional  or  statutory 
extensions,  is  confined  to  criminal  cases  aris- 
ing under  the  ordinances  and  regulations  'of 
a  municipality.  Hence  a  court  presided  over 
by  such  magistrate  was  never  a  court  of  rec- 
ord, never  had  a  seal,  or  was  entitled  to  a 
clerk.  R  will  be  observed,  also,  that  sec- 
tion 113  of  the  constitution  confers  absolute- 
ly upon  police  magistrates  a  certain  Jurisdic- 
tion, to  wit,  Jurisdiction  of  all  cases  arising 
under  tbe  ordinances  of  said  cities,  towns, 


and  villages,  and  also  the  Jurisdiction  of 
county  Justices  of  the  peace.  It  is  then  left 
to  the  discretion  of  the  legislature  whether 
or  not  they  shall  also  have  Jurisdiction  to 
try  and  determine  all  cases  of  misdemeanors. 
Section  2200,  Rev.  Codes,  declares  that,  when 
municipal  courts  therein  provided  for  are 
established,  all  the  Jurisdiction  and  powers 
exercised  by  police  magistrates  shall  cease. 
The  learned  counsel  admit — they  are  forced 
to  admit— that  this  act,  in  so  far  as  it  tears 
down  all  the  Jurisdiction  and  powers  of  the 
former  police  magistrates.  Is  unconstitution- 
al unless  the  statute  rehabilitates  tbe  same 
officer  under  another  name.  It  Is  urged  that 
the  name  is  not  essential,  but  it  is  tbe  office. 
This  may  be  true,  but  it  seems  too  clear  for 
discussion  that  the  office— the  same  officer.  In 
effect— Is  not  preserved.  The  one  magistrate 
presides  over  a  court  not  of  record,  tbe  other 
is  of  record;  tbe  one  could  have  no  seal,  the 
other  must  have  a  seal;  the  one  has  no  clerk, 
the  other  must  have  a  clerk.  Again,  police 
magistrates  were  given  by  the  constitution 
tbe  Jurisdiction  of  Justices  of  the  peace.  Thi« 
Included  the  power  to  try  and  determine  civil 
cases  where  the  amount  in  controversy  did 
not  exceed  $200.  This  Jurisdiction  the  legis- 
lature might  destroy,  because  It  had  the 
power  to  abolish  the  office  of  Justice  of  the 
peace  under  the  constitution.  But  the  leg- 
islature could  not  Increase  this  civil  Juris- 
diction by  extending  it  to  cases  involving 
amounts  beyond  the  constitutional  Jurisdic- 
tion given  to  Justices  of  the  peace.  It  Is 
well  settled  that,  where  Jurisdiction  is  con- 
ferred by  constitution,  tbe  legislature  is  as 
powerless  to  hicrease  it  as  to  dimlnlsb  it 
Yet  the  muatdpal  courts  created  by  this  stat- 
ute are  given,  in  counties  where  tbe  county 
courts  have  the  Increased  Jurisdiction,  power 
to  try  and  determine  civil  cases  involving 
11,000  or  less,— a  power  which  could  never 
have  been  exercised  by  the  police  magis- 
trates created  by  this  consUtution.  These 
reasons— and  others  might  be  named— make 
It  very  certain  that  the  court  created  by  sec- 
tion 2200,  Rev.  Codes,  Is  not  the  same  court, 
either  In  Its  name,  its  construction.  Its  rank, 
its  nature,  or  Its  purposes,  as  the  court  cre- 
ated by  section  113  of  tbe  constitution. 
Hence  it  cannot  supersede  that  court,  but 
the  constitutional  court  must  continue,  and 
must  exercise  the  Jurisdiction  expressly  con- 
ferred upon  it  by  organic  law. 

It  Is  urged,  however,  that  the  legislature 
Is  given  power,  under  section  85  of  the  con- 
stitution, to  establish  other  courts  for  cities, 
towns,  and  villages,  and  that  the  creation 
of  the  municipal  courts  by  section  2200,  Rev. 
Codes,  may  be  treated  as  an  exercise  of  that 
power,  and  as  not  Interfering  with  the  police 
magistrates'  courts,  and  at  most  only  creat- 
ing another  court  with  concurrent  Jurisdic- 
tion along  certain  lines.  This  would  raise 
the  somewhat  interesting  question  whether 
or  not,  where  a  court  Is  created  by  constitu- 
tion and  given  certain  Jurisdiction,  such  Jo- 
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rlsdictlon  is  not  exclusive.  Bnt  we  are  not 
required  to  meet  this  qnestioii,  because  we 
do  not  think  the  position  taken  by  counsel 
can  be  sustained.  It  Is  clear  to  us  that  it 
was  not  the  legislative  intent,  by  the  enact- 
ment of  section  2200,  to  Increase  the  number 
of  courts.  That  section  expressly  declares 
that  the  municipal  court  therein  created 
shall  have  "exclusive  jurisdiction  of  all  vio- 
lations of  ordinances  of  the  city  in  which 
it  is  established,  and  from  the  time  of  its 
creation  all  the  Jurisdiction  and  the  powers 
heretofore  exercised  by  police  magistrates  in 
such  cities  shall  cease."  This  Is  a  grant,  not 
of  concurrent,  but  of  exclusive.  Jurisdiction, 
and  by  the  language  of  the  statute  the  po- 
lice magistrates  of  the  constitution  are  swept 
out  of  existence.  Undoubtedly,  the  legisla- 
ture, under  section  85  of  the  constitution, 
might  create  additional  courts  for  cities,  in- 
corporated towns,  and  villages;  but  it  cannot 
abolish  those  established  by  the  constitution. 
In  the  oral  arg^ument  It  was  urged  that, 
granting  that  the  statute  creating  the  ma- 
niclpal  courts  was  unconstitutional  in  so  far 
as  It  attempted  to  abolish  or  supersede  po- 
lice magistrates,  still  that  portion  might  be 
etimlnated,  and  the  remainder  stand  as  a 
valid  and  subsisting  law.  In  many  cases 
statutes  have  been  thus  destroyed  In  part 
and  upheld  In  part.  Bnt  that  can  only  be 
done  where  the  statute  remaining  after  the 
elimination  of  the  unconstitutional  portion 
is  in  itself  a  complete  law,  capable  of  en- 
forcement, and  such  a  one  as  it  is  presumed 
the  legislature  would  have  passed  without 
the  rejected  portions.  If  the  different  por- 
tions of  the  statute  are  so  interwoven  and 
interdependent  that  the  rejected  portion  fur- 
nishes to  an  appreciable  extent  the  consid- 
eration or  Inducement  for  the  passage  of  the 
act,  then  the  entire  enactment  must  be  re- 
jected. These  principles  are  well  settled. 
Quinlon  v.  Rogers,  12  Mich.  168;  State  v. 
Sinks,  42  Ohio  St.  345;  People  v.  Porter,  90 
N.  Y.  68;  Jones  v.  Jones,  104  N.  Y.  234,  10 
N.  E.  269;  Martin  v.  Tyler,  4  N.  D.  278,  60 
N.  W.  892;  State  v.  O'Connor  (N.  D.)  67  N. 
W.  824.  Under  these  authorities  we  are  clear 
that  this  entire  statute  must  fall.  As  'we 
have  seen.  It  was  not  the  legislative  purpose 
to  create  an  additional  court,  but  It  was  the 
intent  to  abolish  one  court  and  substitute  an- 
other. If  the  court  of  the  police  magistrate 
remains  undisturbed,  then  that  court  and 
the  county  court  with  increased  jurisdiction 
have  full  power  to  hear  and  determine  all 
(.'Bses  that  could  be  heard  in  the  municipal 
court.  It  Is  not  pretended,  and  cannot  be, 
that  these  courts  are  overcrowded,  or  unable 
to  perform  all  the  work  that  comes  before 
them.  These  established  constitutional  courts 
must  be  maintained,  and  It  Is  not  conceiva- 
ble that  the  legislature  intended  to  burden 
our  young  municipalities  with  a  purely  or- 
namental court,  with  officers  and  attacbte 
arawlng  large  salaries  that  must  be  paid 
from  the  funds  of  the  municipalities.    It  is 


clear  that  the  aboltshmeat  of  the  police  mtLS- 
Istrates'  court  with  its  attendant  expenses 
was  the  direct  Inducement  for  the  estabUsta- 
ment  of  the  municipal  courts. 

Nor  is  there.  In  our  judgment,  any  force 
in  the  point  that  these  defendants  cannot 
raise  the  question  of  the  unconstitutionality 
of  this  statute.  They  are  municipal  officers, 
charged  by  their  oaths  of  office  with  the  du- 
ty of  protecting  the  funds  of  the  municipali- 
ty. It  would  be  a  violatioa  of  tb^  official 
duty  should  they  proceed  to  pay  oat  the 
funds  of  the  city  upon  unwarranted  and  il- 
legal clalma  The  writ  cannot  be  invoketl 
to  compel  an  officer  to  do  an  illegal  act. 
State  V.  GetcheU,  S  N.  D.  243,  66  N.  W.  5S5. 
The  district  court  of  Grand  Fortes  connty 
will  set  aside  its  order  herein,  and  will  en- 
ter an  order  discharging  the  alternative  -writ 
and  dismissing  the  proceeding.   All  concur. 


BENJAMIN  V.  NOBTHWBBTBRN 

ELEVATOR  CO. 

(Supreme  Coort  of  North  Dakota.     Nov.  20, 

1896.) 

PaTMBST— BVIDBKCB. 

Where  the  only  controverted  point  related  ti» 
tiie  matter  of  payment  for  wheat  delivered  bjr 
plaintiff  to  defendant's  elevator,  held,  it  was  prop- 
er to  prove  by  the  plaintiff  that  defendant's  aKent 
assigned  as  a  reason  for  refusing  to  pay  him  that 
the  wheat  had  never  been  delivered. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pembina  coun- 
ty;  O.  B.  Sauter,  Judge. 

Action  by  C.  W.  Benjamin  against  the 
Northwestern  Elevator  Company.  Judgment 
for  plaintiff.    Defendant  appeals.   Affirmed. 

Ball,  Watson  &  Maclay,  for  appellant.  N. 
C.  Young,  for  respondent 

CORLISS,  J.  Only  a  single  point  is  pre- 
sented in  this  case.  The  suit  was  instituted 
to  recover  the  value  of  two  loads  of  wheat 
sold  and  delivered  to  defendant  by  plaintiff. 
The  defense  was  payment.  Tlie  plaintiff,  as 
part  of  his  testimony  that  the  wheat  had  not 
been  paid  for,  gave  evidence  as  to  a  certain 
conversation  with  defendant's  agent,  in 
which  such  agent  stated  that  plaintiff's  men 
had  not  delivered  such  wheat  at  defendant's 
elevator.  It  is  here  urged  that  this  'is  error. 
The  ground  of  this  contention  is  that  it  was  a 
declaration  by  the  agent  at  a  time  subse- 
quent to  the  transaction  of  sale,  and  there- 
fore mere  hearsay.  It  is  apparent  that  if  the 
agent,  at  a  later  period,  had  stated  to  plain- 
tiff that  the  employes  of  the  latter  had  de- 
livered two  loads  of  wheat  at  defendant's  le- 
vator, the  evidence  would  not  have  been  com- 
petent But  the  declaration  of  the  agent  so 
far  from  lieing  adverse  to  the  interests  of 
his  principal,  was  precisely  contrary  in  its  ef- 
fect It  is  insisted,  however,  that  there  was 
no  occasion  for  proving  this  conversation 
with  the  agent,  for  the  reason  that  the  only 
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question  in  controversy  related  to  payment; 
the  defendant  conceding  tbat  the  wheat  had 
In  fact  been  delivered  at  Its  elevator,  as 
claimed  by  plaintiff.  And  it  is  urged  tbat 
the  effect  of  the  denial  by  the  agent  of  the 
receipt  of  the  wheat  would  have  a  natural 
tendency  to  convince  a  Jury  tbat  such  agent 
had  never  paid  for  It  But  in  proving  the 
fact  of  nonpayment  the  plaintiff  had  a  right 
to  testify  to  all  tbat  was  said  by  the  defend- 
ant's agent  at  the  time  he  demanded  pay- 
ment, for  the  purpose  of  showing  the  attitude 
of  the  agent  with  respect  to  the  matter  of 
payment  He  had  an  undoubted  right  to  lay 
before  the  jury  all  the  facts,  as  part  of  the 
res  gestae.  Plaintiff's  counsel  having  proved 
by  plaintiff  that  the  agent  bad  refused  to  pay. 
It  was  entirely  legitimate  to  Inquire  of  plaintiff 
why  tbe  agent  had  declined  to  pay,— wbat 
reason  he  had  assigned  for  his  refusaL  Tbe 
Judgment  of  the  district  court  is  affirmed.  All 
concur. 


BARTZ  v.  PAFF  et  al. 
(Supreme  Court  of  Wisconsin.     Nov.  24,  1886.) 

Vb.NDOR  and  PracaASBR— ICqinTABbB    IXTCHEIT— 
BPBOIVIO  PBRIOItI(AN0B--JUDOMBST  LlBM 

—Notice— Tkcsteb  fok  Cbbuitos. 

1.  Under  a  parol  contract  for  the  purchase  of 
lands,  where  the  price  is  agreed  on,  and  the  pur- 
chaser is  let  into  possession  of  the  premises,  and 
no  time  is  specified  for  the  payment  of  ttie  pur- 
diase  money,  it  is  payat>le  on  demand. 

2.  Under  a  parol  contract  for  the  purchase  of 
lands,  part  payment  of  the  consideration,  and 
deiirei?  of  possession  of  one  of  the  parcels  Includ- 
ed in  the  contract,  are  sufficient  to  enable  tbe  pur- 
ctiaaer  to  enforce  a  si>cci&c  performance  of  the 
contract  as  to  all  the  parcels. 

3.  A  judgment  against  tbe  equitable  owner  of 
land  attaches  as  a  lien  on  such  interest  when  duly 
docketed,  and  is  good  as  against  all  persons  ex- 
cept purchasers  in  good  faith  without  notice. 

4.  Under  a  contract  for  the  purchase  of  land, 
where  the  consideration  has  been  paid  in  part 
and  the  pnrebaser  let  into  possession,  and  a  judg- 
ment is  duly  docketed  against  the  purchaser,  the 
vendor,  to  me  extent  of  the  purchase  money  re- 
ceived, holds  the  legal  title  in  trust  for  the  judg- 
ment creditor  and  for  the  purchaser. 

5.  Under  a  parol  contract  for  the  purchase  of 
lands,  where  the  purchaser  has  paid  a  part  of 
the  consideration,  and  is  let  into  possession  of  the 
premises,  and  a  jndgment  is  afterwards  docketed 
against  him,  and  the  vendor,  at  the  direction  of 
the  purchaser,  in  good  faith  conveys  a  part  of 
the  premises  to  a  third  person,  receives  the  con- 
sideration, and  delivers  it  to  the  otiginal  pnr- 
chaser,  he  is  not  chargeable  with  the  amount,  as 
trustee  for  the  judgment  lienor,  unless  actual  no- 
tice of  the  judgment  had  been  brought  home  to 
him  before  ne  parted  with  the  money. 

Appeals  from  circuit  court,  Marathon  coun- 
ty;  Charles  V.  Bardeen,  Judge. 

Creditors'  action  by  U.  D.  Bartz,  receiver  of 
Henry  Paulus,  insolvent  against  William  A. 
Paff,  executor,  etc^  of  Jacob  Paff,  deceased, 
Herman  Letnke,  and  others.  The  executor 
appeals  from  a  Judgment  rendered  against 
bis  testator  in  favor  of  plaintiff,  and  plaintiff 
appeals  from  that  part  of  the  Judgment  given 
in  favor  of  defendant  Lemke.  Judgment  in 
favor  ot  plaintiff  reversed;    in  favor  of  de- 


fendant Lemke,  affirmed.  The  cause  is  re- 
manded, with  directions  from  which  Casso- 
day,  C.  J.,  dissents. 

This  cause  was  commenced  against  Jacob 
Paff  and  others.  Subsequently  he  died,  and 
the  cause  was  duly  revived  against  his  rep- 
resentative. The  complaint,  by  appropriate 
allegations,  sets  forth  that  in  March,  1883,  a 
cause  of  action  for  damages  accrued  to  E!d- 
ward  Meier  against  defendant  Henry  Paulus, 
growing  out  of  negligent  treatment  by  the 
latter  of  the  former  while  he  was  nnder  the 
care  of  Paulus,  as  superintendent  of  the  Mar- 
athon county  poorbouse;  tbat  in  1886  an  ac- 
tion was  commenced  in  the  circuit  court  for 
lisnglade  county.  Wis.,  to  recover  damages 
for  such  negligent  treatment;  that  such  ac- 
tion was  prosecuted  In  the  circuit  court  and 
in  the  supreme  court  till  Judgment  was  final- 
ly rendered  In  Meier's  favor,  and  against 
Paulus;  that  the  Judgment  was  docketed  in 
Langlade  county  on  the  20th  day  of  Sep- 
tember, 1889,  and  In  Marathon  county  on 
the  26th  day  of  September,  1889.  The  com- 
plaint further  sets  forth  that  after  the  cause 
of  action  accrued,  defendant  Paff  contracted 
to  sell  80  acres  of  land  in  Marathon  county 
to  Paultis  for  $10  an  acre,  and  8  per  cent  in- 
terest per  annum  thereon  till  paid;  that  said 
contract  was  made  with  the  understanding 
that  Paff  should  retain  tbe  title.  In  order  to 
binder  and  delay  tbe  satisfaction  of  Meier's 
claim;  that  Paulus  went  into  immediate  pos- 
session of  the  land,  and  thereafter,  on  the  24th 
day  of  October,  1890,  sold  40  acres  thereof 
to  defendant  Herman  LemKe  for  $500;  that 
Paff  made  tbe  requisite  conveyance,  and 
Paulus  received  the  consideration;  that  prior 
thereto  10  acres  of  tbe  land  were  sold,  the 
conveyance  made,  and  consideration  passed 
in  the  same  manner;  that  the  remainder  of 
the  land  was  largely  paid  for,  but  that  the 
title  remained  in  Paff;  that  such  dealing 
was  pursuant  to  a  fraudulent  agreement  and 
purpose  to  defeat  Meier  in  the  collection  of 
bis  claim,  participated  in  by  both  Paff  and 
Lemke.  The  complaint  further  sets  forth 
that,  after  the  rendition  of  the  Judgment,  such 
proceedings  were  duly  bad  for  the  collec- 
tion thereof  tbat  plaintiff  was  appointed  re- 
ceiver of  the  property  of  Paulus;  that  he  then 
brought  this  action  to  have  the  title  to  the 
land  decreed  to  have  been  in  Paulus  from  the 
date  of  his  contract  with  Paff,  and  to  have 
the  deed  to  Lemke  declared  void  as  to  plain- 
tiff, or,  if  that  could  not  be  done,  for  judgment 
for  damages  against  Paff.  Tbe  defendants 
answered,  putting  in  issue  all  allegations  of 
fact  made  to  charge  them  on  the  ground  of 
fraud.  The  trial  resulted  in  finding,  among 
other  things,  the  existence  of  all  tbe  facts 
alleged  in  tbe  complaint  respecting  Meier's 
claim.  Judgment,  and  the  appointment  of  the 
receiver;  also,  that  in  1884  or  1SS5  Paff  made 
a  verbal  contract  with  Paulus  to  sell  to  tbe 
latter  tbe  land  mentioned  in  the  complaint, 
for  the  price  there  alleged,  Paulus  to  have 
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the  privilege  to  take  timber  therefrom  and 
«ell  the  same,  paying  the  proceeds,  as  re- 
-celved,  to  Paulus,  to  apply  on  the  purchase 
money;  that  Paulus  entered  upon  the  land, 
made  improTements  thereou,  and  paid,  of  the 
purchase  money,  $400;  that  two  parcels  of 
the  land  were  sold,  deeded,  and  the  consider- 
ation passed  to  Paulus,  as  alleged  In  the  com- 
plaint, save  and  except  the  sum  of  $70  re- 
tained by  Paff,  for  Interest,  out  of  the  first 
eale  of  10  acres;  that  Paulus  knew  at  the 
time  of  the  sale  to  Lemke  of  the  Judgment 
against  Paff,  and  had  constructive  notice  of 
the  docketing  of  the  same  in  Marathon  coun- 
ty; that  Lemke  purchased  in  good  faith,  with- 
out notice  that  Paulus  had  any  interest  In 
the  land.  The  effect  of  the  findings  on  this 
point  is  that  Lemke  supposed  that  Paulus 
was  merely  acting  as  agent  of  Paff  in  mak- 
ing the  sale.  The  court  further  found  that 
Pair  had  an  enforceable  contract  for  the  land 
at  the  time  Meier's  Judgment  was  docketed 
in  Marathon  county;  that  such  Judgment, 
from  that  time,  was  a  lien  thereon;  that 
plalntifT  was  not  entitled  to  any  relief  against 
Lemke;  that  Paff  was  liable  to  account  to 
plaintiff  for  the  $500  received  from  Lemke, 
and  was  liable  for  costs;  and  that  Lemke 
was  entitled  to  costs  against  the  plaintiff. 
Exceptions  were  filed  sufficient  to  preserve 
for  review  the  questions  considered  in  the 
opinion.  Judgment  was  entered  according 
to  the  findings.  Plaintiff  appealed  from  that 
part  of  the  Judgment  decreeing  Lemke  a  pur- 
chaser in  good  faith,  without  notice  of  Pau- 
lus' interest  In  the  land,  and  from  the  Judg- 
ment for  costs  in  Lemke's  favor.  Defendant 
Paff  appealed  from  the  Judgment  against  him 
for  $500  and  costs. 

Brown  &  Pradt,  for  plaintiff.  SUverthom, 
Hurley,  Ryan  &  Jones,  for  defendant  Paff.  Myl- 
rea,  Marchetti  &  Bird,  for  defendant  Lemke. 

MARSHALL,  J.  (after  stating  the  facts). 
The  first  question  in  order  in  the  discussion 
'of  this  case  is,  was  the  contract  between 
Jacob  Paff,  deceased,  and  Henry  Paulus  so 
far  executed  as  to  render  it  enforceable  In 
equity?  It  does  not  appear  that  there  is  any 
controversy  respecting  what  the  contract  was 
in  fact.  The  only  objection  raised  to  its  en- 
forcement appears  to  be  that  it  was  indefinite 
in  respect  to  the  time  of  payment  for  the  land. 
The  price  per  acre  was  agreed  upon.  The 
vendee  was  put  in  possession  of  the  premises, 
and  he  continued  In  such  possession  from  the 
making  of  the  contract,  in  1S84  or  1885,  down 
to  the  commencement  of  this  action.  In  the 
meantime  he  made  improvements,  and  paid 
half  the  purchase  money.  No  time  being 
specified  for  payment  of  the  purchase  money, 
it  was  payable  on  demand.  Therefore  there 
was  no  element  of  uncertainty  In  that  The 
rule  is  that  part  payment  of  the  purchase 
money,  and  delivery  of  possession  of  one  of 
the  parcels  of  land  Included  in  the  parol  con- 
tract, are  sufficient  to  enable  the  purchaser  to 


enforce  specific  performance  of  aU  the  par- 
cels. Jones  V.  Pease,  21  Wis.  645;  School 
DlBt  No.  3  V.  Macloon,  4  Wis.  TO;  Brandels 
V.  Neustadtl,  13  Wis.  142;  Docter  v.  Hellberg, 
65  Wis.  415,  27  N.  W.  176.  It  foUows  that 
the  conclusion  of  the  trial  court  on  this  iKanch 
of  the  case  cannot  be  disturbed. 

Paulus,  being  the  equitable  owner  of  the 
land,  the  Judgment  against  him  attached,  as 
a  lien  on  such  interest,  good  as  against  all 
persons  except  purchasers  in  good  faith  with- 
out notice,  as  soon  as  the  same  was  docketed 
in  Marathon  county.  The  trial  court  found 
that  Lemke  purchased  and  paid  for  the  40 
acres  without  notice  that  Paulus  had  any  In- 
terest therein,  and  in  good  faith  believing  that 
the  land  belonged  to  Paff;  therefore,  that  he 
took  title  thereto  under  the  Paff  deed,  dis- 
charged from  the  lien  of  the  Judgment.  The 
findings  of  fact,  in  that  regard,  appear  to  be 
sustained  by  the  evidence.  Therefore  the 
conclusion  of  law  based  thereon  followed  as 
a  matter  of  course.  The  Important  question 
to  be  determined  is  whether  Paff  is  respon- 
sible or  not  for  the  purchase  money  paid  to 
him  by  Lemke  and  turned  over  to  Paulus. 
So  far,  at  least,  as  the  purchase  money  had 
been  paid  to  Paff  on  his  contract  with  I^ulus, 
he  held  the  title  to  the  land  as  trustee  for 
those  beneficially  interested,  first  as  trustee  for 
Meier,  who  was  entitled  to  first  lien  thereon 
under  his  Judgment,  then  for  Paulus,  the 
equitable  owner,  subject  to  such  Judgment 
WInsiow  V.  Crowell,  32  Wis.  639;  Church  T. 
Smith,  39  Wis.  492.  If  actual  notice  of  the 
existence  of  the  Judgment  had  been  brought 
home  to  Paff  prior  to  the  conveyance  to 
Lemke,  the  relation  between  him  and  the 
Judgment  creditor  would  have  been  precisely 
the  same  as  in  Church  v.  Smith,  though  cre- 
ated in  a  somewhat  different  manner.  There 
this  court  held  that  the  cestui  que  trust  had 
such  an  Interest  in  the  land  that  he  was  en- 
titled  to  come  into  a  court  of  equity  and  en- 
force the  execution  of  the  trust  Such  is  real- 
ly the  nature  of  this,  action  as  between  plain- 
tiff and  Paff.  It  was  to  enforce  a  trust  or, 
if  the  trust  could  not  be  enforced,  by  reason 
of  a  violation  of  duty  on  the  part  of  the  trus- 
tee, then  for  damages  for  such  violation,  and 
it  was  and  Is  governed  by  the  law  respecting 
that  subject.  The  damages.  If  any,  for  which 
Paff  was  liable  to  plaintiff,  representing  the 
Judgment  creditor,  grew  out  of  some  violation 
of  duty  on  the  part  of  the  former  which  he 
owed  to  the  latter.  The  transfer  of  the  40 
acres  to  Lemke,  a  bona  fide  purchaser  for 
value,  without  notice,  and  the  payment  of  the 
consideration  to  Paff,  were  effectual  to  re- 
move the  lien  of  the  Judgment  from  that  part 
of  the  land.  The  same  act  that  removed  the 
lien  from  the  land  transferred  such  lien  to  the 
fund  in  the  hands  of  the  trustee,  under  the 
general  rule  that  no  change  in  form  of  the 
trust  property  effected  by  the  trustee  will  Im- 
pede the  rights  of  the  beneficial  owner  to  reach 
it  and  to  compel  Its  transfer,  provided  It  can 
be  identified  as  a  distinct  fund.    If  the  pro- 
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ceedloga  had  been  Instituted  against  Paff  to 
charge  him  as  trustee,  while  he  retained  the 
fund  In  his  hands,  obviously  be  would  have 
been  UaUe  to  account  for  It;  and  If  it  were 
found  that,  with  notice  of  the  existence  of  the 
Judgment,  he  parted  with  the  fund,  he  would 
have  been  liable  to  respond  In  damages  as  for 
-a  breach  of  trust  2  Pom.  Eq.  Jur.  1058; 
Latbrop  r.  Hampton,  31  CaL  17;  2  Story,  Eq. 
Jur.  1232.  The  dltSculty  In  tbls  case  grows 
out  of  the  fact  that  Pall  did  not  know  of  the 
Judgment  Hen  when  the  transaction  with 
Lemke  took  place.  The  Judgment  bad  been 
docketed,  but  that  fact  was  not  known  to 
raff,  and  the  court  expressly  acquits  him  of 
participation  in  any  fraudulent  scheme  to  de- 
feat the  collection  of  the  Judgment;  hence 
there  is  no  principle  of  law  upon  which  he 
can  be  held  liable  in  damages  for  a  breach  of 
trust,  unless  the  law  is  that  one  so  circum- 
stanced is  required,  before  paying  the  money 
recplved  from  the  vendee  to  the  equitable 
owner,  to  examine  the  records  and  to  Investi- 
gate respecting  whether  there  Is  any  lien  upon 
the  land  or  not.  No  duty  can  exist  without 
knowledge  of  the  facts,  or  knowledge  suffi- 
cient, at  least,  to  put  one  on  Inquiry  which 
will  lead  to  a  discovery  of  the  facts,  upon 
wblcb  such  duty  rests.  The  rule  respecting 
the  subject  is  laid  down  with  clearness  in 
Freem.  Judgm.  S  349,  as  follows:  "If  the  trus- 
tee sells  and  conveys  the  land  clear  of  the  lien, 
tbe  proceeds  of  the  sale,  while  in  his  hands, 
are  subject  to  the  lien;  but  he  Is  not  bound  to 
search  tbe  records,  and  therefore  Is  relieved 
from  all  liability,  if,  without  knowledge  of  the 
existence  of  any  Judgment  on  the  property, 
he  pays  over  the  money  without  regard  to 
such  lien."  This  seems  to  accord  with  reason 
and  common  sense,  when  applied  to  the  prac- 
tical affairs  of  life.  If  such  be  not  the  law, 
then,  as  before  stated,  in  effect,  no  trustee  of 
tbe  title  to  land  is  safe  in  execliting  his  trust 
by  selling  the  interest  of  the  cestui  que  trust 
by  authority  of  the  latter,  and  parting  with 
the  proceeds  for  his  benefit,  without  searching 
tbe  records  for  information  respecting  any 
Judgment  lien  that  may  rest  on  the  equitable 
Interest  of  the  beneficial  owner;  and  if  he 
sells  such  Interest,  with  or  without  notice  of 
such  Judgment  lien,  if  one  exists,  be  is  liable 
to  account  to  tbe  Judgment  creditor,  or  to  re- 
spond to  him  in  damages,  as  for  an  abuse  of 
trust.  We  may  safely  venture  the  assertion 
that  no  authority  can  be  found  anywhere  to 
cbarge  a  person  as  trustee  of  a  fund  after  he 
has  parted  with  It,  or  to  hold  him  personally 
liable  in  damages  for  a  breach  of  trust,  with- 
out bringing  home  to  him  knowledge  of  the 
existence  of  the  trust  relation  to  which  he  is 
a  party,  before  the  alleged  breach.  The  ques- 
tion under  consideration  was  expressly  decid- 
ed in  Cook  V.  Dillon,  9  Iowa,  407,  in  the  fol- 
lowing language,  in  substance:  Money  that 
comes  into  the  hands  of  a  trustee  under  such 
circumstances  Is  subject  to  tbe  lien  of  the 
judgment,  and  such  lien  is  enforceable  in 
equity:  but,  if  the  money  is  paid  over  with- 


out knowledge  of  the  lien,  the  trustee  will  not 
have  to  account  for  it  again,  or  to  l)e  under 
any  liability  therefor.  It  is  not  his  duty  to 
search  and  make  inquiry  respecting  the  ex- 
istence of  such  lien,  but  it  devolves  upon  tbe 
person  holding  the  lien  to  give  notice  of  and 
enforce  It 

Applying  the  foregoing  to  this  case,  the 
Judgment  against  Paft  toi  $500  received  from 
Lemke  and  paid  over  to  Paulus  in  Ignorance 
of  the  lien  of  the  Judgment  Is  inequitable,  and 
opposed  to  well-established  principles  of  law. 
The  learned  circuit  Judge  fell  into  the  error 
of  holding  that  Paff  committed  a  breach  of 
duty  which  he  owed  to  the  Judgment  creditor, 
by  assuming  that  the  mere  docketing  of  the 
Judgment  charged  the  former  with  notice  of 
it  The  docketing  of  a  Judgment  Is  not  notice, 
at  common  law,  to  anybody  dealing  with  tbe 
Judgment  debtor.  Kerr,  Fraud  &  M.  207. 
And  certainly  It  is  not  by  any  statute  of  tbls 
state.  With  tbat  element  out  of  the  case, 
Paff  stands  entirely  Innocent  of  any  wrong 
to  the  Judgment  creditor,  Meier.  The  learned 
circuit  Judge  so  found,  In  the  following  words, 
which  we  quote  from  his  opinion:  "I  acquit 
Mr.  Paff  of  any  fraudulent  motive  or  intent, 
or  of  any  design  to  assist  Paulus  In  defraud- 
ing his  creditors."  As  it  appears  from  the 
record  that  PafF  made  no  defense  in  the  court 
Itelow  to  the  enforcement  of  the  contract  be- 
tween blm  and  Paulus,  so  as  to  render  the 
Judgment  an  effectual  lien  up>on  the  remain- 
ing land,  the  Judgment  against  him  for  costs, 
as  well  as  for  the  damages,  must  be  reversed, 
and  Judgment  be  entered  in  the  court  below  In 
his  favor  for  costs. 

On  the  appeal  of  William  A.  Paff,  as  ex- 
ecutor, etc.,  the  Judgment  of  the  court  below, 
for  $500  and  costs,  is  reversed;  and  on  the 
appeal  of  O.  D.  Bartz,  as  receiver,  the  Judg- 
ment of  tbe  court  below  in  favor  of  Herman 
Lemke  is  affirmed.  Tbe  cause  is  remanded, 
with  directions  to  render  Judgment  In  ac- 
cordance with  this  opinion.  In  favor  of  Wil- 
liam A.  Paff,  as  executor,  against  O.  D.  Bartz, 
receiver,  for  costs  to  be  taxed  according  to 
law.  Oosts  are  awar<)ed  against  the  receiver, 
in  this  court,  on  both  appeals. 

CASSODAY,  0.  J,  I  concur  in  the  reversal, 
but  not  In  the  reasons  given  therefor,  nor  the 
mandate  of  the  court  It  appears  from  the 
findings  of  the  trial  court,  in  effect,  that  the 
Judgment  recovoed  against  Paulus,  and  dock- 
eted, as  mentioned  in  the  opinion  filed,  was 
for  $2,521.45;  that,  prior  to  the  commence- 
ment of  this  action,  execution  was  Issued  there- 
on to  the  sheriff  of  Marathon  county,  and  by 
him  returned  wholly  unsatisfied;  that  the  plain- 
tiff was  duly  appointed  re<?elver,  and  thereupon 
filed  this  creditors'  bill;  that  as  early  as  1885, 
Paulus  entered  upon  the  land  In  question,  cut 
timber  and  firewood  thereon,  cleared  three  or 
four  acres,  built  a  fence  around  the  clearing, 
built  a  small  building  on  said  land  In  which 
to  stable  his  horses,  and  paid  taxes  on  said 
land  from  year  to  year,  as  the  same  became 
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due;  that,  prior  to  1888,  PanliiB  bad  paid  to 
Faff,  from  time  to  time,  tbe  smu  of  $400  on 
the  puTcbaae  price  of  the  land,  besides  some 
intereat;  that  July  27,  1889,  Faulus  sold  10 
acres  of  the  land  to  one  Zelcb  for  $300,  and, 
by  agreement  with  Paulus,  Paff  deeded  the  10 
acres  to  Zelcb,  and  $70  of  this  purchase  price 
was  paid  to  Paff  upon  interest  due  upon  the 
contract,  and  the  remainder  was  used  by  Paul- 
us to  pay  notes  upon  which  Paff  was  an  in- 
dorser,  given  In  part  for  money  used  by  Paul- 
as in  carrying  on  the  Meier  litigation,  and 
was  so  known  by  Paft;  that,  when  Paff  con- 
veyed the  40  acres  to  Lemke,  the  said  "Lemke 
paid  to  said  Paff  the  stun  of  $500,"  as  the 
purchase  price  thereof,  "which  money  was  by 
said  Paff  turned  over  to  ♦  ♦  ♦  Paulus"; 
that  Paff  then  and  there  elected  to  hold  the 
balance  of  the  purchase  money  due  him  from 
Paulus  against  the  remaining  30  acres  of  the 
land,  instead  of  taking  It  out  of  the  $500  so 
received  by  him  from  Lemke;  that  at  that 
time  there  was  due  from  Paulus  to  Paff,  up- 
on the  purchase  price  of  said  land,  only  the 
siun  of  $100  and  Interest  from  June  14,  1888; 
ttiat,  from  a  time  prior  to  the  rendition  of  said 
judgment,  Paulus  was  Insolvent,  and  had  no 
property,  real  or  personal,  out  of  which  said 
judgment  could  be  satisfied,  except  the  interest 
he  had  In  the  lands  mentioned,  and  that  these 
facts  were  known  to  Paff,  who  knew  of  the 
existence  of  the  suit  by  Meier  against  Paulus, 
and  what  it  was  for,  and  the  rendition  of  the 
judgment  therein,  about  the  time  it  was  en- 
tered, and  bad  constructive  notice  of  the  dock- 
eting of  said  judgment  in  Marathon  county  at 
the  date  thereof. 

Our  statute  declares  that  "every  such  judg- 
ment, when  so  docketed,  shall,  for  a  period 
expiring  ten  years  from  the  date  of  the  ren- 
dition thereof,  be  a  lieni  on  the  real  property 
in  the  county  where  the  same  is  docketed,  ex- 
cept the  homestead,"  etc.,  of  "every  person 
against  whom  such  judgment  shall  be  rendered 
and  docketed  and  which  he  may  have  at  the 
time  of  docketing  thereof  in  the  county  in 
which  such  real  estate  is  situated,  or  wl^icb 
he  shall  acquire  at  any  thne  thereafter  within 
said  period  of  ten  years."  Section  2002,  Rev. 
St;  Moore  v.  Smead,  89  Wis.  567,  62  N.  W. 
429.  The  statute  also  dec^res  that  "the  word 
'land'  or  'lands'  and  the  words  'real  estate' 
and  'real  property',  shall  be  construed  to  bi- 
clude  lands,  tenements  and  hereditaments  and 
all  rights  thereto  and  interests  therein."  Sub- 
division 9,  i  4971  Sanb.  &  B.  Ann.  St.  The 
statute  thus  making  the  judgment  a  lien  uses 
substantially  the  same  language  as  the  statute 
giving  a  mechanic's  lien.  Section  3314,  Rev. 
St.  Paulus,  being  thus  In  the  possession  of  the 
70  acres  at  the  time  of  the  rendition  and 
docketing  of  the  judgment  against  him,  and 
having  previously  made  valuable  improvements 
thereon,  and  paid  one-half  of  the  purchase 
price  and  interest,  as  mentioned,  thereby  be- 
came the  legal  owner  of  a  substantial  interest 
in  the  land,  whereby  he,  or  any  one  succeeding 
*o  bis  interest  in  the  land,  mig^t  hare  com- 


pelled Paff  to  q)eclflcal]y  convey  the  remaining 
title  vtpoa  payment  of  tbe  unpaid  purchase 
price.  That  such  specific  performance  might 
have  been  enforced  is  conceded  in  the  opinion 
filed,  and  authorities  are  there  clt£d-in  support 
of  the  proposition.  See,  also,  McWhinne  t. 
Marthi,  77  Wis.  182,  46  N.  W.  118;  Wall  t. 
Ralbmd  Co.,  86  Wis.  57,  58,  56  N.  W.  371, 
and  cases  there  cited.  The  reason  for  the  role 
is  that  by  such  possession,  payment,  and  ini- 
provementSi  the  contract  ceased  to  be  executory 
merely,  and  became  so  far  executed  as  to 
operate  as  a  fraud  on  tbe  vendee  to  allow  the 
vendor  to  repudiate  the  Kune,  and  hence  be  is 
estopped  from  doing  so.    Id. 

The  question  recurs  whether,  imder  our  stat- 
utes, the  judgment  so  docketed  became  a  lien 
upon  such  interest  of  Paulus  in  tbe  land.  The 
opinion  filed  seens  to  go  upon  the  theory  that 
the  title  to  the  land  was  wholly  hi  Paff,  who 
held  the  same  in  trust  for  Paulus,  and  those 
rightfully  claiming  under  him,  and  tliat  Paul- 
us had  a  mere  equitable  Interest  in  the  land, 
to  winch  the  judgment  did  not  attach  as  a  lien, 
and  which  could  be  enforced  only  against  those 
having  actual  knowledge,  not  only  of  tbe  exist- 
ence of  the  judgment,  but  that  It  had  been 
docketed.  Upon  that  theory,  it  Is  difficult  to 
perceive  why  actual  knowled^  of  the  rendition 
of  tiie  judgment  should  be  less  potential  in 
equity  than  actual  knowledge  of  such  docketing. 
While  the  relation  of  vendor  and  vendee  may 
be  aa  indicated  where  the  contract  is  purely 
executory,  and'no  provision  is  made  as  to  the 
time  when  the  title  shall  pass,  and  hence  where 
the  vendor  is  actually  or  presumptively  in  the 
possession  of  the  land,  yet,  in  my  judgment.  It 
has  no  application  to  the  facts  found  In  tbe 
case  at  bar.  28  Am.  &  Eng.  Enc.  Law,  105- 
122.  As  indicated,  the  principles  of  law  gov- 
erning this  case  are  those  applicable  to  a  case 
where  the  vendee  has  for  several  years  been 
in  the  actual  possession,  made  valuable  im- 
provements, and  paid  a  considerable  portion  of 
the  purchase  price.  Tbe  rule  Is  elementary 
that:  "If  the  vendee  is  hi  possession,  he  is 
treated  as  owner  of  the  property.  He  may 
mortgage  it,  or  create  an  easement  upon  it. 
The  estates  or  rights  thus  created  are  com- 
plete as  against  himself,  but  are  liable  to  be 
defeated  by  the  assertion  of  the  vendor's  ri^ts. 
if  they  have  been  infringed  upon."  28  Am. 
&  Eng.  Enc.  Law,  122,  and  cases  there  cited. 
A  learned  author  cited  by  my  Brother  MAR- 
SHALL to  the  optoion  filed  soys:  "We  have 
already  shown  that  the  lien  of  a  judgment  at- 
taches to  the  real,  as  contradistinguished  from 
the  apparent.  Interest  of  the  judgment  debtor. 
It  follows  from  this  rule  that,  upon  the  re- 
oovery  and  docketing  of  a  judgment  against 
a  vendor  or  a  vendee,  the  interest  which  may 
pass  by  any  sale  made  to  render  such  lien 
available  will  be  governed,  if  the  lien  Is  agnlns-t 
the  vendee,  by  the  proportion  of  the  purchase 
money  paid  by  him;  and,  if  it  is  against  a 
vendor  who  retains  the  legal  title,  by  the  pro- 
portion of  the  purchase  money  remaining  un- 
paid.   In  other  words,  the  purchaser  under  a 
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lien  against  a  rendee  will  oe  entitled  to  a 
conyeyance  from  tlie  vendor  upon  precisely  the 
same  toros  which  wonld  have  been  open  to 
the  Tcndee  under  the  contract,  and  a  purchaser 
under  a  Ilea  against  a  vendor  will  be  compel- 
led to  make  a  conveyance  to  the  vendee  upon 
precisely  the  same  terms  upon  which  the  ven- 
dor could  have  been  compelled  to  convey.  In 
all  cases  a  purchaser  at  a  sale  under  a  judg- 
ment succeeds  to  the  rights  and  responsibilities 
of  the  judgment  debtor,  and  to  no  other." 
Freem.  Judgm.  i  363,  where  numerous  adju- 
dications are  dted  in  support  of  the  praiMMd- 
tions.  This  court  has  repeatedly  sanctioned 
the  prlndides  thus  stated.  Van  Camp  v.  Peer- 
enboom,  14  Wis.  05;  Bates  v.  Campbell,  25 
Wis.  613;  Coe  v.  Mansean,  62  WU.  81,  22 
N.  W.  155;  Llllle  v.  Dunbar,  62  Wis.  198,  22 
X.  W.  467;  Galloway  T.  Hamilton,  68  Wis.  651, 
32  N.  W.  636.  See,  also,  Noyes  v.  Hall,  U7 
U.  S.  34;  Floyd  v.  Harding,  28  Orat  401; 
Jackson  v.  Scott,  18  Johns.  94;  Jackson  v. 
Parker.  8  Cow.  73;  Rand  v.  Oamer,  75  Iowa, 
311.  39  N.  W.  515;  PosOi  v.  Good.  3  Watts 
A  S.  56.  Thus,  in  Van  Gamp  v.  Peerenboom, 
supra,  it  was  held.  In  effect,  that  where  a 
person,  having  a  contract  for  the  purctiase  of 
land,  under  which  he  had  gone  into  possession, 
conveyed  the  land  by  warranty  deed,  with 
covenant  of  seisin,  his  grantee  acquired  an 
interest  In  the  land  which  was  subject  to  the 
lien  of  a  Judgment  against  him,  and  to  a 
sale  on  execution,  evoi  where  such  grantee 
had  conveyed  back  to  his  grantor,  who  there- 
upon contracted  to  convey  to  tte  respondent. 
In  that  case  Mr.  Justice  Cole  said:  "The  stat- 
ute made  the  judgment  a  charge  upon  the  real 
estate  belonging  to  Anselmas  at  the  time  of 
its  rendition,  and  the  words  'resl  estate'  are 
very  comprehensive,— sutUcIently  so  to  include 
his  interest  acquired  by  the  conveyance  from 
the  appellant."  And  he  there  cites  cases  from 
New  York  to  the  effect  "that  even  possession 
of  lands  is  an  Intereat  which  may  be  sold  on 
an  execution  against  the  possessor,"  and  "also 
that  a  person  in  the  possession  of  land  under  a 
contract  for  the  purchase  and  sale  of  it  had 
an  Interest  therein  which  might  be  sold  on 
execution,"  except  where  the  statute  otherwise 
enacted.  In  somp  of  the  cases  cited,  bare 
possession  was  held  to  constitute  an  interest  In 
lands  sufficient  to  sustain  ejectment  against 
a  mere  wrongdoer.  In  Coe  v.  Manseau,  supra, 
it  was  held,  that  "actual  possession  of  the 
vendee  under  an  unrecorded  contract  for  the 
sale  of  land  is  sufficient  to  put  all  x)ersons  upon 
inquiry  as  to  his  rights,  and  they  are  charge- 
able with  that  knowledge  of  the  vendor's  title 
which  they  would  have  obtained  by  such  hi- 
quliT-"  Church  v.  Smith,  39  Wis.  492.  cited 
in  the  opinion  filed,  Is  not  in  conflict  with,  but 
supports,  the  views  here  expressed.  It  was 
there  held,  in  effect,  that  the  vendor  In  sudi 
<-ontract  "holds  the  legal  title  as  security  for 
the  unpaid  purchase  money,"  and  that,  if  he 
transfer  to  another  the  notes  given  for  such 
unpaid  purchase  price,  he  still  "holds  the  legal 
title  In  trust  for  the  security  of  bis  assignee." 


The  Judgment  In  the  case  at  bar  was,  under 
our  statute,  a  Uen  at  law  upon  Paulus'  Interest 
and  right  to  the  70  acres,  subject  only  to  the 
payment  of  the  balance  of  the  purchase  money, 
which,  as  found,  was  less  than  $500.  Lemke, 
as  a  bona  fide  purchaser,  'was  held  to  have 
obtained  title  to  the  40,  relieved  of  the  lien, 
because  the  possession  of  Paulus  of  that  40 
was  not  open  and  notorlons.  But  neither 
Paulus  nor  Paff,  nor  both  of  them  together, 
could  diminish  such  interest  and  rights  ac- 
quired by  the  plaintiff  by  virtue  of  such  Men. 
When  Lemke  paid  the  $500  to  Paff,  as  found 
by  the  trial  court,  it  necessarily  operated  as 
full  payment  of  all  there  was  due  to  him 
from  Paulus  on  the  contract,  and  left  the 
Judgment  a  lien  on  the  remaining  30  acres, 
free  from  any  further  claim  on  the  part  of 
Paff. 


ROTSB  et  al.  v.  STATE  NAT.  BANK  OP  ST. 

JOSEPH. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

Alteration  or  Nots — Biix  of  Ezokftioms. 

1.  The  addition  of  the  name  of  a  surety  to  a 
promissoiT  note  after  its  delivery  to  the  payee, 
without  the  maker's  knowledge,  is  not  such  an 
alteration  as  will  relense  such  maker.  Barnes  v. 
Van  Kenren,  47  N.  W.  848.  31  Neb.  Ift5. 

2.  A '  bill  of  exceptions  not  antbenticated  ac- 
cording to  statute  will  be  disregarded  upon  re- 
view. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Caster  county;  Hol- 
comb.  Judge. 

Action  by  the  State  National  Bank  of  St 
Joseph  against  S.  J.  Louergan  and  Edward 
Boyse.  Judgment  for  plaintiff.  Defendants 
bring  error.    Affirmed. 

J.  S.  Kltkpatrldi,  Ia  B.  Klrkpatrlck,  B.  P. 
Campbell,  and  M.  McSherry,  for  plaintiffs  In 
error.  Sullivan  &  Outterson,  tot  defendant  in 
error. 

NORVAL,  J.  The  State  National  Bank  of 
St.  Joseph,  Mo.,  brought  an  action  In  the  court 
below  against  S.  J.  Lonergan  and  Udward 
Royse,  upon  the  following  promissory  note: 
"$2,000.  Broken  Bow,  Nebraska,  February 
7th,  1891.  Two  months  after  date,  and  for 
value  received,  we  Jointly  and  seveially  prom- 
ise to  pay  to  the  order  of  the  Central  Ne- 
braska National  Bank  of  Broken  Bow,  Ne- 
braska, two  thousand  dollars,  with  lnt(<rest  at 
the  rate  of  ten  per  cent  per  annum,  from  ma- 
turity, until  paid.  S.  J.  Lonergan.  K  Roysi.'." 
The  petition  alleges  the  execution  and  deliv- 
ery of  the  note  to  the  payee  therein  named; 
the  transfer  and  Indorsement  thereof  to  plain- 
tiff, for  value,  before  maturity;  that  no  part 
of  the  same  has  been  paid;  and  that  there  is 
dtie  plaintiff  thereon  from  the  defeodants  the 
sum  of  $2,000  and  interest  The  defendants 
filed  separate  answers,  that  of  Lonergan  al- 
leging. In  substance:  (1)  That,  since  the  ex- 
ecution and  delivery  of  the  note  by  hfm  to 
the  original  payee,  the  same  has  been  altereJ, 
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without  his  knowIedsB  or  consent,  by  one  Bd 
Royse  signing  his  name  thereto  as  surety.  (2) 
Tliat  Lonergan  received  no  consideration  for 
signing  the  note;  that  he  executed  and  deliv- 
ered it  to  the  Central  Nebraska  National  Bank 
as  an  accommodation  merely;  and  that  said 
bank  turned  over  and  assigned  the  note  to 
plaintiff  as  collateral  security  to  a  pre-exist- 
ing debt  due  it  from  the  payee.  The  def^id- 
ant  Royse  sets  up  In  his  answer,  as  a  defense, 
that  he  signed  the  note  "long  after  Its  execu- 
tion by  the  defendant  S.  J.  Lonergan,  and  as 
an  accommodation  only;  that  he  never  re- 
ceived any  consideration  for  the  same;  and 
that  plaintiff  knew  when  It  received  the  same 
that  It  was  wholly  without  consideration." 
The  reply  put  In  issue  every  averment  in  the 
answers  contained,  and,  upon  the  trial,  the 
Jury  returned  a  verdict  for  the  plaintiff  for 
the  principal  sum  and  Interest  A  separate 
motion  for  a  new  trial  was  presented  by  each 
defendant,  and  from  an  order  overruling  the 
same  the  defendants  prosecute  separate  peti- 
tions In  error. 

Oomplalnt  Is  made  of  the  second  Instruction 
given  by  the  court  on  Its  own  motion,  which 
told  the  Jury,  in  effect,  that  there  was  not 
such  a  material  alteration  of  the  note  as  to 
avoid  it  as  to  the  defendant  Lonergan.  The 
alteration  pleaded  consisted  of  the  addition  of 
the  name  of  Royse  as  surety  after  the  delivery 
of  the  note  to  the  payee,  without  Lonergan'a 
knowledge.  Such  fact.  If  established  by  the 
evidence,  would  not  liave  the  effect  to  dis- 
charge the  maker.  This  principle  was  dis- 
tinctly held  and  applied  In  Barnes  v.  Van 
Keuren,  31  Neb.  165,  47  N.  W.  848,  and  is 
adhered  to. 

We  cannot  review  the  evidence  In  this  case. 
Inasmuch  as  the  document .  attached  to  the 
transcript  which  purports  to  be  the  bill  of 
exceptions  Is  not  authenticated  by  the  clerk 
of  the  district  court  Andres  v.  Kridler.  47 
Neb.  585,  60  N.  W.  649,  and  cases  there  cited. 
For  the  same  reason,  we  cannot  determine 
whether  the  court  erred  In  directing  the  Jury 
that  the  question  of  Innocent  purchaser  did 
not  arise  in  the  case.  No  error  appearing 
upon  the  taee  of  the  record,  the  Judgment  la 
nfiirmed.     Affirmed. 


BDGERTON  v.  STATE  ex  rel.  8TRICKLBR. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

Appeal — Dismissal— StiBSTAirriva  Riobt 
Involvkd. 

Where  the  Judgment  of  the  district  court  re- 

S aired  a  justice  of  the  peace  to  exercise  his  fnnc- 
ons  within  a  designated  precinct,  and  by  error 
proceedings  it  is  sought  to  review  only  this  part 
of  the  said  judgment,  and  it  is  conceded  that  the 
term  of  ofBce  of  the  plaintiff  in  error  has  expired, 
the  petition  in  error  is  dismissed,  as  presenting 
no  question  of  an  existing  substantive  right  oi 
the  plaintiff  in  error. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county;  Am- 
brose, Judge. 


Aptdicatloa  by  the  state,  <»  the  relation  ot 
Leo  Stridcler,  against  Charles  W.  Edgerton,. 
for  a  writ  of  mandamus.  From  a  Judgment 
granting  the  writ,  defendant  brings  error. 
Dismissed. 

George  O.  Bowman  and  B.  S.  Baker,  for 
plaintiff  in  error.  Y.  O.  Strlckler,  for  defend- 
ant In  error. 

RYAN,  0.  In  this  proceedhig  plaintiff  in 
error  seeks  to  liave  reviewed  that  portion 
of  the  Judgment  of  the  district  court  of 
Douglas  county  against  him,  which  was  li» 
the  following  language:  "It  is  therefore  con- 
sidered by  the  court  that  a  peremptory  writ 
of  mandamus  issue  against  said  defendant. 
Charles  W.  Edgerton,  commanding  htm  to 
cease  from  exercising  any  of  the  fanctloDF- 
of  Justice  of  the  peace  In  the  city  ot  Omaha, 
and  tliat  he  hereafter  perform  ail  the  func- 
tions and  duties  of  a  Justice  of  the  peace  out- 
side the  city  of  Omaha,  and  in  and  for  the 
precinct  of  West  Omaha,  in  and  for  which  he 
was  elected  as  a  Justice  of  the  peace."  In  his 
brief,  plaintiff  in  error  says  tliat  bis  term  of 
office  has  expired,  and  that  "an  honored  suc- 
cessor sits  unchallenged  in  his  place."  The 
Judgment  for  costs  Is  not  assigned  as  errone- 
ous In  his  petition  in  error,  and  there  remains 
solely  the  queBtioos  as  to  how  and  where  the 
plaintiff  in  error  should  perform  the  duties  of 
an  office  which,  so  far  as  be  is  now  concerned, 
has  ceased  to  exist.  As  there  is  presented  up- 
on the  record  no  existing  substantive  matter 
of  right  of  plaintiff  in  error  for  our  considera- 
tion, his  petition  in  error  Is  dismissed.  Dis- 
missed. 


SHAFBB  V.  HOSTBTLER  et  al. 
(Supreme  Court  of  Nebraska.     Dec.  16,  1886.) 
Rkvikw  on  Appbal- CoHrMCTiNO  Evidence. 
There  is  presented  by  tliia  appeal  a  mere 
question  of  fact,  determined  by  the  district  court 
upon  fairly  conflicting  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kearney  coun- 
ty;  Beall,  Judge. 

Action  by  Mary  Shafer  against  Eugene  O. 
Hostetler  and  others.  Judglnent  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

Ed.  L.  Adams,  for  appellant  Greene  & 
Hostetler,  for  appellees.    - 

RYAN,  0.  Mary  Shafer  brought  this  ac- 
tion in  the  district  court  of  Kearney  county, 
against  the  appellees  herein,  to  procure  a  de 
cree  canceling  a  deed  executed  by  herself 
with  her  husband  to  the  firm  of  Green  & 
Shlpman,  and  to  have  set  aside  a  deed  made 
by  said  firm  to  E.  O.  Hostetler.  From  the 
Judgment  which  denied  the  relief  prayed, 
she  has  appealed  to  this  court. 

It  Is  urged  that  there  are  presented  two 
questions,  of  which  the  first  is  whether  or  not 
the  lot  conveyed  was  at  the  time  of  such  con- 
veyance a  homestead,  and,  second,  whether 
Digitized  t:),' 
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or  not  appellant  was  then  of  sound  mind. 
It  is  not  questioned  that  she  signed  the  deed 
and  acknowledged  it,  if  she  was  mentally 
capable  of  such  acts;  so  that  In  reality  it  Is 
immaterial  whether  the  lot  at  the  time  was 
a  homestead  or  not.  There  is,  therefore,  in 
this  case,  but  one  question,  and  that  is 
whether  or  not,  when  appellant  joined  her 
liusband  in  executing  and  acknowledging 
the  deed,  she  was  of  sound  mind.  This  ques- 
tion was  one  of  fact,  settled  adversely  to  her 
by  tbe  district  court,  upon  fairly  conflicting 
evidence.  This  Judgment  Is  therefore  af- 
firmed.    Affirmed. 


BAACKB  et  al.  t.  BAACEB  et  al. 
(Supreme  Court  of  Nebraska.     Dec  16,  1!B96.) 


Wiu.a — Rbvocation — Divosoi 

CniLDKEX.     • 


-OCATB  or 


1.  The  common-law  doctrine  that  the  revoca- 
tion of  a  will  may  be  implied  from  subsequent 
changes  in  the  condition  or  circumstances  of  the 
testator  obtains  in  this  state  in  so  far  as  it  has 
not  been  modified  by  statute. 

2.  An  absolute  revocation  of  a  will  cannot  be 
implied  by  law  from  tbe  obtaining  of  a  divorce 
from  the  testator  l>y  his  wife  after  tbe  making  of 
the  will,  the  death  of  one  of  his  children,  for 
whom  provision  was  made  in  the  will,  and  the 
birth  of  three  children  to  such  deceased  child, 
prior  to  the  testator's  death. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Tlbbets,  Jndge. 

In  the  matter  of  the  probate  of  tbe  last  will 
of  Carl  Baacke.  From  the  judgment  probat- 
ing tbe  will,  Herman  Baacke  and  others,  con- 
testants, bring  error.    Affirmed. 

Abbott  &  Abbott,  for  plahitiffs  in  error.  F. 
I.  Fobs  and  W.  R.  Mafson,  for  defendants  In 
error. 

NORYAL,  J.  Carl  Baacke,  of  Lancaster 
county,  on  the  lOtb  day  of  December,  1887, 
executed  a  wHI,  which  disposes  of  his  prop- 
erty. In  tbe  language  following:  "(1)  After 
my  decease,  and  after  all  my  debts  and  fu- 
neral expenses  have  been  paid  out  of  my  es- 
tate, the  following  heirs  shall  divide  my  es- 
tate, ss  prescribed  In  paragraph  two:  (2)  My 
present  wife,  Dorothea  E.  'Baacke,  shall  re- 
ceive as  her  share^Firat,  such  part  as  may 
be  allowed  her  by  nmrt  and  law  as  my  wife; 
secondly,  she,  Dorothea  E.  Baacke,  shall  re- 
ceive out  of  my  estate  twenty-live  dollars  in 
cash.  In  addition.  To  my  son  Fritz  Baacke  I 
bequeath  ten  ($10)  dollars.  To  my  daughter 
Elizabeth,  now  Mrs.  Klepper,  I  bequeath  ten 
($10)  dollars.  To  my  son  Herman  Baacke  I 
bequeath  ten  ($10)  dollars.  And  the  balance 
of  my  property  I  bequeath  to  the  children  of 
my  son  Fritz  Baacke,— viz.:  Elizabeth  Sophia 
Margaretha  Baacke,  born  October  24,  1880; 
Juliana  Margaretha  Baacke,  twrn  January  30, 
1882;  Maria  Dorothea  Baacke,  born  July  4, 
18S5,— bat  on  the  condition  that  they  pay  off 


tbe  sums  by  me  specified,  and  divide  tbe  re- 
mainder equally  between  tbemselves.  (3)  ln« 
case  any  one  ot  my  heirs  shall  oi^use  these 
conditions,  or  shall  even  appeal  to  law,  then 
his  legacy  (share)  siiall  consist  of  five  ($5)  dol- 
lars; no  more."  On  Febinary  11,  18U3,  tbe 
testator  died;  and,  a  few  days  later,  T.  H. 
Miller  filed  In  the  county  court  said  will,  and 
asked  that  tbe  same  be  admitted  to  probate. 
Herman  Baacke,  son  of  said  Oarl,  on  Marcb 
3,  18U3,  presented  to  the  county  court  a  peti- 
tion alleging  therein  that  the  Instrument  pur- 
porting to  be  the  last  will  and  testament  of 
(Jai-1  Baacke  had  been  revoked  and  aunuLed, 
and  praying  that  letters  of  administration  be 
granted  on  the  estate  to  one  Henry  Cruuies. 
Subsequently,  Herman  Baacke  and  Elizauuth 
Klepper,  son  and  daughter  of  the  decea,^ed, 
pleaded  in  tbe  coimty  court  certain  matters 
which  they  claimed  amounted  to  a  revocation 
of  tbe  will,  and  protested  against  the  probate 
thereof.  Upon  tbe  bearing,  tbe  county  comt 
found  that  there  had  been  a  revocation  of 
the  will,  refused  to  admit  the  instrument  to 
probate,  and  appointed  Henry  Cramer  adminis- 
trator of  the  estate.  An  appeal  was  taken  to 
tbe  district  court  by  the  proponent,  where  tbe 
will  was  ordered  to  be  probated.  Tbe  con- 
testants prosecute  error  to  this  court 

The  record  shows  that  Carl  Baacke,  at  tbe 
time  of  the  making  of  his  will,  bad  a  wife, 
with  whom  he  was  then  living;  that  subse- 
quently she  obtabied  a  divorce  from  him,  and 
her  property  rights  were  settled;  that  after 
the  execution  of  the  will,  and  prior  to  tbe 
death  of  tbe  testator,  three  other  chi.di-en 
were  born  to  bis  son  Fritz,  who  survived  their 
grandfather;  and  that  said  Fritz  died  about  a 
year  before  tbe  death  of  bis  father.  Tbe  Stat- 
utory provisions  in  respect  to  tbe  revocation 
of  wills  are  contained  in  section  132,  c.  ^, 
Comp.  St.,  and  are  as  follows:  "No  will,  nor 
any  part  thereof,  shall  be  revoked  imless  by 
burning,  tearing,  concealing  or  obliterating 
the  same,  wltb  the  intention  of  revoking  it,  by 
the  testator,  or  by  some  person  In  his  presence 
and  by  his  dhrection;  or  by  some  other  will 
or  codicil  In  writing,  executed  as  prescribed 
In  this  chapter;  or  by  some  other  word.ng 
signed,  attested  and  subscribed  In  the  man- 
ner provided  in  this  chapter  for  tbe  execu- 
tion of  a  will;  excepting  only  that  nothing 
contained  In  this  section  shall  prevent  the  re- 
vocation implied  by  law  from  subsequent 
changes  In  tbe  condition  or  circumstances  of 
the  testator."  It  is  not  daimed  hi  this  case 
that  there  has  been  any  express  revocation  of 
tbe  will  by  the  testator  In  any  of  the  modes 
pointed  out  In  the  stiitute.  The  sole  question 
is  whether  the  facts  already  mentioned,  lume- 
ly,  tbe  divorce  of  the  wife,  tbe  death  of  the 
son  Fritz,  and  tbe  birth  to  the  latter  of  three 
children,  operated  as  an  implied  revocation 
of  the  will.  It  cannot  escape  notice  that  tbe 
statute  quoted  provides  that  no  will,  or  any 
part  of  the  same,  shall  be  revoked  or  an- 
nulled by  the  testator  unless  he  has  perform- 
ed some  one  of  tbe  acts  which  the  legislature 
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lias  dedared  shnll  constitute  an  express  revo- 
cation, with  the  Intent  to  revoke,  with  a  clause 
saving  revoeatlons  "Implied  by  law  from  sub- 
sequent changes  In  tbe  condition  or  ciix-um- 
stances  of  tht  testator."  By  the  language 
Just  quoted,  the  common-law  rule  of  revoca- 
tion of  wills  by  implication  is  retained  in  this 
state,  except  as  modified  by  statute.  Undoubt- 
edly, certain  changes  in  the  condition  and  cir- 
cumstances of  tbe  testator  will  operate  as  a 
revocation.  Thus,  a  sale  of  the  entire  estate 
devised  will  have  that  eflfect,  since  the  will 
cannot  thereafter  talce  effect  on  it.  29  Am.  & 
E!ng.  Enc.  Law,  308,  and  cases  there  cited; 
OoUup  V.  Smith  (Va.)  15  S.  B.  584;  Epps  v. 
Dean,  28  Ga.  533;   Bowen  y.  Johnson,  0  Ind. 

110.  So,  too,  a  sale  of  a  part  of  the  estate  de- 
vised will  worl£  a  revocation  pro  tanto.  In  re 
Forney's  Estate,  101  Pa.  St.  209,  28  Atl.  1086; 
Borden  v.  Bo-aen,  2  R.  I.  94;  Graliam  v. 
Burch,  47  Minn.  171,  49  N.  W.  697.  At  com- 
mon law,  the  will  of  a  woman  was  revoked 
by  her  subsequent  marriage,  upon  the  theory 
that  coverture  destroyed  her  testamentary  ca- 
pacity to  modify  the  will,  and  hence  the  in- 
strument could  not  be  relied  upon  as  rep.e- 
seutlng  ber  wishes.  1  Jarm.  WHls  (5tb  Ed.) 
167.  And  in  some  of  the  states,  by  express 
statutory  provisions,  the  same  rule  olitaliis. 
Blodgett  V.  Moore,  141  Mass.  75.  5  N.  E3.  470; 
In  re  Kaufman,  131  N.  Y.  620,  30  N.  E.  212; 
Stewart  t.  Powell  (Ky.)  14  S.  W.  496;  Ojrker 
y.  Corlier,  87  Oal.  613,  25  Pac.  922;  Ell  s  v. 
Darden,  86  Ga.  368,  12  S.  E.  652.  Under 
statutes  like  ours,  which  have  removed  most 
of  the  disabilities  of  married  women,  and  con- 
ferred express  power  upon  them  to  dispose  of 
their  property  by  will,  it  has  been  hel;!  thnt 
the  common-law  doctrine  of  the  revocation  of 
a  will  of  a  woman  by  her  subsequent  mar- 
riage Is  abrogated.     In  re  TuUer's  Will,  79 

111.  99;  In  re  Hunt,  81  Me.  275,  17  Atl.  68; 
In  re  Ward's  WUl,  70  Wis.  251,  35  N.  W. 
731;  Noyes  v.  Southworth,  55  Mich.  173,  20 
N.  W.  891.  In  this  state,  by  section  123.  c. 
23,  Oomp.  St.,  a  married  woman  may  devise 
and  dispose  of  her  real  and  personal  estite 
by  a  will,  and  revoke  the  will  in  the  same 
manner  as  a  m^n  may  da  At  common  law, 
the  will  of  an  unmarried  man  was  not  re- 
voked by  his  subsequent  marrlagre  or  the  sub- 
sequent birth  of  A  child  to  him,  but  sucb  mar- 
riage and  birth  conjointly  worked  a  revocation 
of  his  will  where  no  provision  in  or  out  of 
the  will  was  made  for  the  wife  and  child. 
Holtt  V.  Holtt,  63  N.  H.  476,  8  Atl.  604;  Bow- 
ers y.  Bowers,  53  Ind.  430;  4  Kent,  Comm. 
(13tb  Ed.)  527;  Marston  v.  Roe,  8  Alol.  &  E. 
14;  Brady  v.  Cubitt,  1  bong.  31;  Christopher 
T.  Christopher,  4  Burrows,  2182;  Havens  v. 
Van  den  Burgh,  1  Denio,  27;  Baldwin  v. 
Spriggs  (Md.)  5  Atl.  295;  Roane  v.  Holiings- 
head  (Md.)  23  Atl.  807;  Brush  v.  Wllklns.  4 
Johns.  Ch.  506;  Webb  v.  Jones,  36  N.  J.  Eq. 
103;  Belton  v.  Summer  (Pla.)  12  South.  371; 
Morton  V.  Onion,  45  Vt.  145;  Nutt  v.  Nor!  on, 
142  Mass.  242,  7  N.  E.  720.  In  some  of  the 
states  tbe  doctrine  of  the  common  law  hag 


been  changed  by  legislation.  Stewart  v.  Pow- 
eU  (Ky.)  14  S.  W.  496;  Gay  v.  Gay,  84  Ala. 
38,  4  South.  42;  Rhodes  v.  Weldy,  46  Ohio  St. 
234,  20  N.  E.  461;  HoUoman  v.  (Dopjland,  10 
Go.  79;  Ware  y.  Wlsner,  50  Fed.  310.  Mani- 
festly, decisions  based  on  statutes  which  ex- 
pressly provide  that  a  will  shall  be  revoked 
by  either  marriage  or  the  birth  of  a  child  arj 
not  applicable  under  tbe  legislation  of  this 
state.  It  has  been  held  that  the  revocation 
of  a  will  cannot  be  Implied  by  law  from  the 
subsequent  acquisition  of  property  by  the  tes- 
tator, which  Is  not  affected  by  the  will.  BalJ- 
win  y.  Spriggs,  05  Md.  373,  5  Atl.  295.  *  The 
more  generally  accepted  view  seems  to  be 
that  a  change  in  the  testator's  condition  and 
circumstances,  as  the  death  of  h:s  wife  or 
childroi,  or  the  objects  of  his  bounty,  the  in- 
crease or  decrease  of  his  fortune,  or  the  alien- 
ation of  his  property,  will  not  work  a  total 
revocation  of  tl^p  will."  29  Am.  &  Eng.  Enc. 
Law,  313,  and  cases  in  note  3. 

While  our  statute  recognizes  revocations  ot 
wills  by  implication  of  law.  It  has  not  under- 
taken to  designate  or  specify  what  subse- 
quent changes  in  the  condition  and  circum- 
stances of  the  testator  will  produce  such  rev- 
ocation; but  It  is  for  the  court  to  determine 
from  the  facts  of  each  particular  case,  un- 
der the  rules  and  forms  of  law,  whether  the 
testator  intended  tbe  will  to  stand,  notwith- 
standing the  changes  in  bis  condition  and 
circumstances.  To  show  that  the  present 
case  does  not  fall  within  tbe  exception  of  the 
statute  respecting  the  revocation  of  wills  by 
implication  of  law,  we  have  already  men- 
tioned certain  facts  which  courts  have  held 
to  constitute  such  revocation,  and  also  have 
instanced  some  of  the  changes  in  the  condi- 
tion of  a  testator  from  which  a  revocation  of 
a  wlU  cannot  be  implied.  Tbe  doctrine  of 
revocation  by  Implication  of  law  Is  based  up- 
on a  presumed  alteration  of  intention  arising: 
from  the  changed  condition  and  circumstan- 
ces of  the  testator,  or  on  the  presumption 
that  the  will  would  have  been  diflTerent  had 
it  been  executed  under  tbe  altered  circum- 
stances. An  entire  revocation  by  implicatioa 
of  law  does  not  extend  to  a  large  number  of 
cases.  Change  of  circumstances  may  work 
a  partial  revocation,  and  tbe  will  In  other 
respects  stands  as  It  Is  written.  No  case  has 
been  cited,  nor  has  the  writer  been  able  to 
find  a  single  authority,  avhlch  holds  that  a 
subsequent  granting  of  a  divorce  to  the  wife 
of  a  testiitor,  and  a  settlement  of  her  prop- 
erty rights,  work  a  revocation.  It  could  no 
more  than  revoke  the  will  as  to  her  legacy, 
and  whether  It  would  have  that  etTect  In  this 
case  It  is  not  necessary  now  to  determine,  as 
the  question  Is  not  before  us. 

The  death  of  tbe  testator's  son  could  have 
no  effect,  since  it  was  a  contingency  that 
must  have  been  contemplated  by  the  testa- 
tor. Especially  Is  this  true  In  view  of  our 
statute  (Comp.  St.  c.  23,  |  151),  which  de- 
clares that  "when  a  devise  or  legacy  shall  be 
made  to  any  child  or  other  relation  of  the  tea- 
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tator,  and  the  devisee  or  legatee  shall  die 
before  the  testator,  liaTlog  Issue  who  shall 
survive  the  testator,  such  Issue  shall  tal^e  the 
estate  so  given  by  the  will  la  the  same  man- 
ner as  the  devisee  or  legatee  would  have 
done  If  he  had  survived  the  testator,  unless  a 
different  disposition  shall  be  made  or  direct- 
ed by  the  wllL"  The  legacy  provided  by  the 
will  for  the  testator's  son  Fritz  did  not  lapse 
by  the  death  of  the  latter,  as  he  left  several 
surviving  children,  who,  by  virtue  of  the 
above  statute,  would  take  the  same. 

But  one  other  ground  relied  upon  for  a  rev- 
ocation remains  to  be  considered,  and  that  Is 
the  birth  of  the  three  children  to  Fritz 
Baacke  after  the  making  of  the  wUL  We 
have  already  observed  that  at  common  law  a 
revocation  will  not  be  Implied  from  the  birth 
of  a  posthumous  child,  and  clearly,  from  anal- 
ogy, the  subsequent  birth  of  the  grandchil- 
dren did  not  revoke  the  will.  This  view  is 
emphasized  by  the  legislation  in  this  state 
upon  the  subject.  Section  148  of  said  chap- 
ter 23  declares  that  "when  any  child  shall  be 
bom  after  the  making  of  his  parent's  will, 
and  no  provision  shall  be  made  therein  for 
him,  such  child  shall  have  the  same  share  in 
the  estate  of  the  testator  aa  if  he  had  died 
intestate,  and  the  share  of  such  child  shall 
be  assigned  to  him  as  provided  by  law  in 
case  of  Intestate  estate,  unless  It  shall  be  ap- 
parent from  the  will  that  it  was  the  intention 
of  the  testator  that  no  provision  should  be 
made  for  such  child."  The  next  succeeding 
section  provides  that  "when  any  testator 
shall  omit  to  provide  in  his  will  for  any  of 
his  children,  or  for  the  Issue  of  any  deceased 
child,  and  It  shall  appear  that  such  omission 
was  not  intentional,  but  was  made  by  mis- 
take or  accident,  such  child  or  the  issue  of 
such  child  shall  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  in- 
testate, to  be  assigned  as  provided  in  the  pre- 
ceding section."  The  succeeding  section  in 
the  same  chapter  provides  the  manner  for 
assigning  of  the  estate  in  the  cases  mentioned 
in  the  section  quoted  above.  It  Is  obvious 
from  these  statutory  requirements  that  it 
was  not  the  Intention  of  the  legislature  that 
the  omission  of  a  testator  to  make  any  pro- 
vision In  bis  will  for  a  posthumous  child,  or 
for  the  issue  of  a  deceased  child,  should  work 
an  entire  revocation  of  the  will;  else  the  leg- 
islature would  not  have  provided  for  the  as- 
signment of  the  estate  in  such  cases,  so  as 
to  allow  such  child  or  issue  of  a  deceased 
child  omitted  from  the  will,  as  the  case  may 
be.  to  take  the  share  he  would  have  received 
had  the  testator  died  Intestate.  The  statute 
having  expressly  declared  what  effect  the 
subsequent  birth  of  an  heir  prior  to  the  tes- 
tator's death  would  have  on  a  will,  none  oth- 
er can  be  Implied.  We  are  aware  of  no  case 
where  the  birth  of  a  grandchild  after  the 
making  of  a  will  Is  held  to  operate  as  a  total 
revocation  of  the  will.  We  are  constrained 
to  hold  that  there  has  not  been  an  entire  rev- 
ocation of  the  will  of  Carl  Baacke  by  Impll- 
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cation  of  law,  and  the  decree  of  the  lower 
court  allowing  and  admitting  It  to  be  probat- 
ed should  be  affirmed.    Decree  affirmed. 


BATES  V.  PHOENIX  PTJB.  CO. 
(Supreme  Court  of  Nebraska.     Dec.  16,'  1896.) 

AprSAL  PROM  JDSTIOB  —  JCBISOICTIOXAL  AMOUNT. 

1.  Whether  the  judgment  of  a  justice  of  the 
peace  is  appealable  is  made  by  sectloa  S85  of  the 
Code  of  Civil  Procedure  to  depend  upon  the 
amonnt  claimed  by  eitber  the  plaintiff  or  defend- 
ant in  the  bill  of  particulars  filed  by  him  before 
such  justice,  and  not  upon  the  amount  for  which 
either  party  may  recover  a  judgment. 

2.  For  the  purpose  of  determining  whether  it 
haa  jurUdiction  to  entertain  such  an  appeal,  the 
district  court  mnst  look  and  look  only  to  the  tmn- 
■cript  certified  to  it  from  the  justice  of  the  peace. 

(Syllabus  by  the  Couift.) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  the  Phoenix  Publishing  (Company 
against  Charles  E.  Bates.  Judgment  for 
plaintiff  before  a  justice,  and  defendant  ap- 
peals. From  an  order  dismissing  the  ap- 
peal, defendant  brings  error.     Reversed. 

B.  F.  Thomas,  for  plaintiff  In  error.  L  J. 
Dunn,  for  defendant  In  error. 

RA6AN,  C.  The  Phoenix  Publishing  Com- 
pany recovered  a  judgment  against  G.  B. 
Bates  .before  a  justice  of  the  peace  of  Doug- 
las county.  Bates  perfected  an  appeal  to 
the  district  court.  Thereupon  the  publish- 
ing company  moved  to  dismiss  the  appeal, 
on  the  ground  "that  this  action  Is  one  that 
Is  not  subject  to  appeal  under  the  statutes, 
for  the  reason  that  the  same  Is  a  civil  action 
for  money,  and  was  tried  In  a  justice's  court, 
before  a  jury,  and  the  amount  claimed  waa 
less  than  twenty  dollars."  The  district 
court  sustained  this  motion,  and  entered  an 
order  dismissing  the  appeal,  to  review  which 
Bates  prosecutes  here  a  petition  in  error. 

1.  Section  »85  of  the  Code  of  CivU  Pro- 
cedure provides  that,  "If  either  the  plaintiff 
or  defeudant  In  his  bill  of  particulars  claims 
more  than  twenty  dollars,  the  case  may  be  ap- 
pealed to  the  district  cotu't.  But  if  neither 
party  demands  a  greater  sum  than  twenty 
dollars,  and  the  case  is  tried  by  jury,  there 
shall  be  no  appeaL"  The  transcript  of  the  pro- 
ceedings bad  before  the  justice  of  the  peace 
recites  that  the  publishing  company  filed  its 
bill  of  particulars,  asking  judgment  against 
Bates  for  $18.75,  "upon  a  certain  written  con- 
tract"; that  Bates  filed  a  counterclaim,  ask- 
ing judgment  against  the  publishing  com- 
pany for  $25,  for  damages  sustained  by  him 
by  reason  of  false  statements  contained  in 
the  said  "sun  and  pen  light  sketches."  No 
pleadings  were  filed  by  either  party  in  the 
district  court  Whether  the  judgment  of  the 
justice  of  the  peace  was  appealable  is  made 
by  the  section  of  the  Code  quoted  to  depend 
upon  the  amount  claimed  by  either  the  plain- 
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tiff  or  the  defendant  in  the  bill  of  partlculan 
filed  by  him  ttefore  the  Justice;  and  the  ju- 
risdiction of  the  district  court  is  shown  by 
the  transcript  of  the  Justice;  and  such  tran- 
script of  the  proceedings  had  before  the  Jus- 
tice of  the  peace  certified  to  the  district  court 
was  the  only  thing  to  which  the  district  court 
could  .look  to  determine  its  Jurisdiction. 
That  transcript  recited  that  the  defendant, 
liefore  the  Justice  of  the  peace,  filed  a  coun- 
terclaim, claiming  Judgment  against  the 
plaintiff  below  for  $25,  and  the  claim  made 
the  Judgment  rendered  appealable,  and  in- 
vested the  district  court  with  Jurisdiction. 
Kingsbury  v.  Franz,  40  Neb.  400,  68  N.  W. 
936;  Moise  v.  Powell,  40  Neb.  671,  50  N.  W. 
79. 

It  is  said  here  by  counsel  for  Bates  that 
the  counterclaim  Interposed  by  him  was  for 
an  alleged  tort  committed  by  the  publishing 
company,  and  it  seems  to  be  his  theory  that 
the  district  court  was  Justified  in  entirely 
disregarding  tills  counterclaim,  and  in  consid- 
ering the  case  as  if  none  bad  been  filed. 
But  suppose  the  subject  of  the  counterclaim 
was  the  tort  of  the  publishing  company;  still, 
if  it  constituted  a  cause  of  action  in  favor  of 
Bates  and  against  the  publishing  company, 
and  arose  ont  of  the  'X>ntract  or  transaction 
made  the  subject  of  the  publishing  com- 
pany's bill  of  particulars,  or  if  it  was  con- 
nected with  the  contract  upon  which  the 
publishing  company  sued,  it  was  then  a 
counterclaim  that  might  have  l>een  legally 
urged  as  a  defense  to  the  action  of  the  put>- 
llshlng  company.     Code  Civ.  Proc.  {  101. 

We  do  not  know  whether  the  counterclaim 
filed  by  Bates  stated  a  cause  of  action  in  his 
favor  against  the  publishing  company,  and 
one  that  be  might  urge  as  a  defense  to  the 
publishing  company's  action,  as  no  copy  of 
that  pleading  Is  in  the  record.  If  the  put>- 
lishlng  company  had  repleaded  In  the  dis- 
trict court,  and  Bates  had  then  filed  his 
counterclaim  therein,  the  district  court 
would  have  been  in  a  position  to  determine 
whether  the  alleged  counterclaim  was  a  valid 
one,  and  one  that  might  be  urged  as  a  defense 
to  the  publishing  company's  action;  and  had 
It  then  appeared  to  the  court  that  the  counter- 
claim urged  by  Bates  was  not  a  cause  of 
action  existing  in  liis  favor,  and  against  the 
publishing  company,  or,  if  a  cause  of  action, 
that  It  did  not  arise  out  of  the  contract  or 
transaction  made  the  basis  of  the  publishing 
company's  action,  or  was  not  connected  with 
that  cause  of  action,  then  the  district  court 
might  have  struck  that  counterclaim  or  an- 
swer out,  but  even  then  the  district  court 
would  not  have  been  Justified  in  dismissing 
the  appeal,  on  the  grounds  that  the  Judg- 
ment of  the  Justice  of  the  peace  was  not  ap- 
pealable, and  that  It  (the  district  court)  was 
without  Jurisdiction,  as  the  defendant  In  the 
Justice's  court,  having  filed  a  bill  of  particu- 
lars, and  claimed  a  Judgment  against  the 
plaintiff  below  for  more  than  $25,  by  that 


act  made  the  Judgment  rendered  below  an 
appealable  one,  invested  the  district  court 
with  Jurisdiction  to  hear  the  appeal,  and  was 
entitled  to  have  the  district  court  say  on 
appeal,  as  a  matter  of  law,  whether  his 
coimterclaim  filed  below  was  a  valid  one; 
and  the  power  to  so  determine  was  Jurisdic- 
tional. 

It  must  be  borne  constantly  In  mind  that 
section  985  of  the  Code  makes  the  right  to 
appeal  from  a  Judgment  of  the  Justice  of  the 
peace  depend  upon  the  amount  claimed  by 
either  a  plaintiff  or  defendant  in  his  bill  of 
particulars,  and  not  upon  the  amount  whicb 
either  the  plaintiff  or  the  defendant  may  re- 
cover a  Judgment  for  before  the  Justice;  and 
the  appellate  Jurisdiction  of  the  district  court 
depends  upon  the  question  as  to  whether  the 
Judgment  of  the  Justice  of  the  peace  was 
appealable,  and  to  determine  that  question. 
In  the  absence  of  new  pleadings  before  It, 
the  district  court  must  look,  and  look  only, 
to  the  transcript  certified  to  it  from  the  Jus- 
tice of  the  peace.  This  section  of  the  Code  Is 
analogous  to  the  acts  of  congress  which  make 
the  right  to  remove  an  action  brought  In  a 
state  court  to  a  federal  court  depend  upon 
the  amount  In  controversy.  The  Judidary 
act  of  1789  provided,  among  other  things, 
that  if  a  suit  should  be  commenced  in  a  state 
court  by  a  citizen  of  the  state  against  a  citi- 
zen of  another  state,  and  that  the  matter  in 
dispute  exceeded  the  sum  or  value  of  $500. 
exclusive  of  costs,  the  defendant  upon  com- 
plying with  certain  other  provisions  of  the 
act,  might  remove  the  case  to  the  federal 
court.  A  citizen  of  Kentucky  brought  a  suit 
to  the  court  of  that  state  against  a  citizen  of 
another  state,  and  claimed  in  his  declaration 
damages  in  the  sum  of  $1,000.  The  state 
court  denied  the  application  of  the  defendant 
for  an  order  removing  it  to  the  federal  court, 
and  the  suit  proceeded  to  Judgment  in  the 
state  court,  where  the  plaintiff  recovered 
$420.  This  Judgment  having  been  affirmed 
by  the  supreme  court  of  Kentucky,  the  de- 
fendant carried  the  case  to  the  supreme 
court  of  the  United  States,  and  that  court, 
construing  the  Judiciary  act,  held  that  the 
amount  of  damages  claimed  by  the  plaintiff 
in  his  declaration  was  the  sum  or  value  of 
the  matter  In  dispute;  that  it  was  the  claim 
made  by  the  plaintiff  in  his  declaration 
which  Invested  the  defendant  with  a  right 
to  remove  the  case  to  the  federal  court;  nnd 
that  this  claim  of  the  plaintiff  In  his  declara- 
tion was  the  only  thhig  to  which  the  federal 
court  should  look  to  determine  Its  Jurisdic- 
tion,—that  is,  to  determine  whether  the  case 
was  removable.  Gordon  v.  Longest,  16  Pet. 
87.  We  think  in  the  case  at  bar  that  the 
Judgment  rendered  by  the  Justice  of  the 
peace  was  appealable;  that,  when  the  ap- 
peal was  perfected,  the  district  court  bad 
Jurisdiction  of  the  action;  and  that  It  erred 
In  dismissing  the  appeal,  and  its  Judgment 
Is  reversed.     Reversed  and  remande|l^ 
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KING,    Cit:'    Treaaiirer,    v.    STATB    ex    reL 

SCHOOL   DIST.   NO.   1,   HALL 

COUNTY. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1886.) 

Mandamcs — Altbrnatitx  and  Pbheuptobt  Wbit 
— Flbadino— Fines  ano  Pbsal,tib8— Ois- 

TBIBCTIUN  AHONO  CiTI   SuHOOLS. 

1.  The  facts  recited  in  an  alternative  writ  of 
mandamus,  unaided  by  extrinsic  matter,  must  be 
sufficient  to  entitle  to  the  issue  of  a  peremptory 


2.  On  a  demurrer  to  the  recitations  in  the  al- 
tematiTe  writ,  all  such  recitations  must  be  con- 
sidered; and  the  refusal  of  compliance  upon  cer- 
tain grounds  by  the  respondent  will  be  )ield  to 
excuse  technical  exactness  in  stating  why,  on 
other  grounds,  the  relator  is  entitled  to  the  re- 
lief goueht. 

3.  Where  fines,  penalties,  or  license  moneys 
are  in  the  hands  of  the  treasurer  of  a  city  of  the 
6r8t  class,  having  over  8,000  and  less  than  25,000 
inhabitants,  such  moneys  are  properly  distributa- 
ble among  the  common  schools  which  territorially 
constitute  a  part  of  the  dty. 

(SyllabnB  by  the  Gonrt) 

Error  to  district  court.  Hall  coonty;  Thomp- 
son, Jadge. 

PettUon  by  School  District  No.  1,  HaU 
county,  for  a  writ  of  mandamus  to  Will  R. 
King,  treasurer  of  the  city  of  Orand  Island. 
FYom  a  judgment  granting  the  writ,  defend- 
ant brings  error.    Affirmed. 

George  H.  Thummel,  for  plaintiff  In  error. 
Charles  G.  Ryan,  for  defendant  in  error. 

BYAN,  C.  An  application  for  a  mandamus 
was  made  In  the  district  court  of  Hall  county, 
on  tbe  relation  of  school  district  No.  1,  to  com- 
pel the  defendant  to  pay  certain  money.  The 
filtematlTe  writ  recited  the  fticts  in  this 
language:  "It  has  been  suggested  to  this 
court,  by  the  affidavit  of  Henry  Qiese,  treas- 
urer of  school  district  No.  1,  Hall  county,  re- 
lator herein,  that  you  have,  during  the  period 
between  the  9th  day  of  April,  A.  D.  1895, 
and  the  10th  day  of  July,  A  D.  1895,  both 
days  inclosiye,  received,  collected,  and  had 
paid  over  to  you,  as  city  treasurer  of  tbe 
dty  of  Grand  Island,  Nebraska,  the  sum  of 
$8,638.20,  as  fines,  penalties,  and  licenses 
paid  in  said  city,  which  city  is  a  city  of  tbe 
first  dass,  governed  by  the  provisions  relative 
to  cities  over  8,000  and  less  than  25,000,  and 
that  the  schools  of  said  city  are  under  the 
direction  and  control  of  a  board  of  education 
consisting  of  nine  members,  as  by  the  statute 
provided;  and  *  *  *  It  Bi>peara  that,  un- 
der tbe  statutes  of  tbe  state  of  Nebraska  for 
such  cases  made  and  provided,  the  sum  of 
$25&91  Is  due  to  tbe  said  school  district  No.  1, 
HaU  county,  Nebraska,  of  said  moneys  so 
collected  and  received,  as  its  pro  rata  share, 
according  to  the  school  census  taken  for  the 
year  1894,  in  said  school  district  No.  1,  and 
In  said  school  district  of  Grand  Island  school 
districts  Nos.  30,  38,  and  74,  which  districts 
form,  in  part  or  wlu>le,  the  corporate  limits 
of  said  city  of  Orand  Island;  and  It  further 
appearing  to  the  court  ihat  the  relator  made 
due  and  legal  demand  upon  you  for  the  said 


sum  of  1258.91,  Its  pro  rata  share  of  the  said 
moneys  so  collected  and  received  by  you  as 
above  set  forth,  and  that  you  refused,  and 
still  do  refuse,  to  pay  to  the  said  relator  or 
its  treasurer  the  said  sum  of  $258.91,  or  any 
part  thereof,  but  hold  the  same,  claiming  that 
said  money  belongs  in  whole  to  the  school  dis- 
trict of  the  city  of  Grand  Island,  in  the  coun- 
ty of  Hall,  in  the  state  of  Nebraska,  and 
that  you  did  then,  and  still  do,  refuse  to  pay 
to  said  relator,  or  its  treasurer,  the  said  sum, 
or  any  part  thereof,  as  by  law  in  such  cases 
made  and  provided,  and  that  the  relator  is 
unable  to  procure  from  you  the  said  money, 
or  any  part  thereof,  according  to  the  duly- 
filed  petition  of  said  relator  heretofore  filed 
In  this  court."  The  above  recitations  were 
followed  by  an  alternative  order  requiring 
performance  within  the  time  therein  speci- 
fied, or  that  cause  be  shown  for  not  complying 
with  such  mandate.  To  the  facts  above  re- 
cited as  being  contained  in  tb'e  alternative 
writ,  tbe  defendant  filed  a  general  demurrer, 
which  was  overruled,  to  which  ruling  he  ex- 
cepted; and,  electing  to  stand  on  his  demur- 
rer, a  peremptory  writ  was  ordered  to  Issue. 
Section  653  of  the  Code  of  Civil  Procedure 
provides  that  no  other  pleading  or  written 
allegation  is  allowed  than  the  writ  and  an- 
swer, and  we  must  therefore  determine  the 
sufficiency  of  the  facts  upon  the  recitations  of 
the  writ,  unaided  by  anything  which  preceded 
it  Whether  these  were  sulllcieDt  to  entitle 
to  the  relief  prayed,  is  not  wholly  free  from 
doubt.  It  is  recited  that:  "It  appears  that, 
under  the  statutes  for  the  state  of  Nebraaloi 
for  such  cases  made  and  provided,  the  sum  of 
$258.91  Is  due  to  school  district  No.  1,  of 
HaU  county,  Nebraska,  of  said  moneys  so 
collected,  as  its  pro  rata  share  according  to 
tbe  school  census  taken  for  tbe  year  1894  in 
said  school  district  No.  1,  and  in  the  said 
school  district  of  the  city  of  Orand  Island, 
school  districts  Nos.  30,  38,  and  74,  which 
said  districts  form,  in  part  or  whole,  the  cor- 
porate limits  of  the  city  of  Orand  Island." 
This,  we  admit,  was  faulty,  in  that  it  did  not 
state  in  detail  the  facts  from  which  It  appears 
bow  tbe  sum  of  $258.91  became  due  to  school 
district  No.  1.  Tbe  language  last  above  quot- 
ed from  the  alternative  writ  bordered  very 
closely  upon  mere  conclusions,  as  distin- 
guished from  statements  of  fact.  The  de- 
fendant, however,  demurred  to  these  state- 
ments, and  a  demurrer  should  not  be  made 
to  perform  the  functions  of  a  motion  for  a 
more  specific  statement.  It  admitted  to  be 
true  all  the  facts  stated  in  the  alternative 
writ,  one  of  which  in  that  the  respondent,  as 
treasurer  of  the  city  of  Grand  Island,  had  col- 
lected a  certain  sum,  as  fines,  penalties,  and 
'licenses,  of  which,  under  the  statutes  of  this 
state,  as  its  pro  rata  share,  according  to  the 
school  census  taken  for  the  proper  year,  It 
was  tbe  duty  of  tbe  respondent  to  pay  to  the 
district  No.  1  the  sum  of  $258.91;  that  on  de- 
mand tbe  respondent  had  refused  to  pay  any 
part  of  tbe  sum  due  said  district,     claiming 


308 


69  NORTHWESTERN  RBPOUTBE. 


(Neb. 


that  said  money  belonged  wholly  to  the  school 
district  of  the  city  ot  Qrand  Island.  It  ap- 
pears to  us  that,  as  defendant  based  his  re- 
fusal to  pay  this  sum  on  the  ground  that  the 
school  district  of  the  city  of  Grand  Island  was 
alone  entitled  to  it,  the  same  technical  ex- 
actness In  describing  the  right  of  district 
No.  1  to  this  partJcular  amount  ought  not  to 
be  required  as  the  defendant  might  insist  up- 
on if  there  was  a  question  made  as  to  what 
the  school  census  disclosed.  The  respondent 
was  not  required  to  pay  to  school  district  No. 
1  without  satisfactory  evidence.  This  he  was 
entitled  to  receive,  but,  as  he  saw  fit  to  base 
ills  refusal  solely  on  another  ground,  the  snffl- 
clency  of  that  ground  to  justify  the  refusal 
is  all  that,  at  this  stage  of  the  proceedings, 
lie  should  be  permitted  to  question.  We 
therefore  conclude  that,  in  so  far  as  the  tech- 
nicality of  statements  In  the  writ  is  thereby 
involved,  there  was  no  reversible  error  in  over- 
ruling the  demurrer. 

This  brings  us  to  the  next  contention  of  the 
plaintiff  in  error,  and  that  is  that  the  views 
«xpressed  by  this  court  In  State  v.  Fenton,  29 
Neb.  34S,  45  N.  W.  464,  are  applicable  to  the 
case  under  consideration.  The  first  criticism 
under  this  head  Is  that  the  defendant  acted  as 
city  treasurer,  and  as  treasurer  of  the  school 
district,  wherefore  It  is  urged  that  It  doe.<i  not 
appear  that  he  should  be  required  to  make  the 
payment  demanded.  The  recitation  in  the 
writ  is  that  the  collection  was  made  as  ti'ens- 
tirer  of  the  city  of  Grand  Island.  This  recita- 
tion, for  the  purposes  of  the  demurrer,  is 
conclusive  of  the  capacity  In  which  the  re- 
spondent was  acting  when  be  received  the 
money  which  it  Is  now  sought  to  compel  him 
to  pay.  Again  it  Is  urged  that  State  v.  Brod- 
boll,  28  Neb.  254,  44  N.  W.  186,  and  State  v. 
Fenton,  supra,  were  decided  under  the  statute 
applicable  to  school  districts  which  levied 
taxes  and  collected  their  revenue  in  the  same 
manner  as  did  any  other  sciiool  district  in 
their  respective  counties.  We  have  been  In- 
formed of  no  reason  why  the  mere  fact  that 
the  village  In  which  was  situated  either  of 
these  school  districts  did  not,  as  such,  levy 
taxes  for  the  support  of  schools,  should  con- 
trol the  following  unequivocal  language  of 
swtlon  5,  art.  8,  of  the  constitution:  "All 
fines,  penalties  and  license  moneys  arising  un- 
der the  general  laws  of  the  state  shall  be- 
long to  and  lie  paid  over  to  the  counties,  re- 
spectlvelj',  where  the  same  may  be  levied  or 
imposed,  and  all  fines,  penalties  and  license 
moneys  arising  under  the  rules,  by-laws,  or 
ordinance  of  cities,  villages,  towns,  precincts 
or  other  municipal  subdivisions  less  than  a 
county  shall  tx>lang  to  and  be  paid  over  to  the 
same  respectively.  AH  such  fines,  penalties 
and  license  moneys  shall  be  appropriated  ex- 
clusively to  the  use  and  supiiort  of  the  com- 
mon schools  In  the  respective  subdivisions 
where  the  same  may  accrue."  In  this  case 
ir  Is  merely  sought  to  compel  the  treasurer  of 
(irand  Island,  one  of  the  above  referred  to 
subdivisions  of  the  state,  to  pay  a  school  dis- 


trict composing  a  part  of  tlils  subdivision  the 
pro  rata  share  of  the  uoney  to  be  used  for 
school  pDrp«8ea  to  which  it  is  entitled.  To 
this  demand  It  is  no  anewer  to  say  that  Grand 
Island  is  governed  by  a  board  oonBlsdng  of 
niae  members,  and  raises  school  tevenaes  by 
virtue  of  a  power  of  taxation  vested  In  this 
subdivision,  and  denied  to  country  school  dis- 
tricts. Anotlier  matter  discussed  by  the  de- 
fendant ia  the  holdlBg  of  the  two  caaea  laat 
cited,  that  the  division  of  school  moneys  aris- 
ing from  fines,  etc.,  should  be  made  equally 
between  the  school  districts  of  wliich  the  vil- 
lage in  which  they  axe  situated  is  composed. 
Cnder  the  statntes  as  they  then  stood,  there 
was  no  ratio  of  apportionment  prescribed. 
Since  that  time  there  lias  been  enacted  cliap- 
ter  63,  Laws  1896,  of  which  act  the  first  sec- 
tion Is  as  follows:  "That  In  cities  and  villages 
wlMse  corporate  limits  form,  in  whole  or  in 
part,  more  than  one  school  district,  all  money 
derived  from  fines,  penattlee  and  Ucenaea  shall 
be  apportioned  to  these  several  districts  in 
proportion  to  the  number  of  persons  of  school 
age  residing  in  each  district  included  In  whole 
or  In  part  in  said  corporate  limits  according 
tft  the  school  census  taken  last  before  any 
such  apportionment."  This  change  In  the 
statute  necessitated  the  method  ot  a^iortlon- 
ment  indicated  by  the  language  of  the  alter- 
native writ,  and,  with  this  modification,  the 
language  of  the  opinions  referred  to  is  appli- 
cable to  the  case  under  consideration.  The 
Judgment  of  the  district  court  is  affirmed. 
Aflirmed, 


O'SHEA  V.   HICB. 
(Supreme  Ckiurt  of  Nebrsdo.     Dec.  16,  1890.) 

^TATUTB  or  FRAODS— COXTKACT  BT  AOCnT — RaTI- 
nCATION. 

1.  The  contract  of  an  agent  in  the  name  of  hia 
principal  for  the  sale  of  lands  in  tliiB  state  is 
void  under  the  provision  of  our  statute  of  frauds, 
imlesg  the  anthority  of  the  latter  is  evidenced 
in  writing.    Morgan  v.  Bergen,  3  Neb.  200. 

2.  Knowledge  b;  the  principal  of  tlie  material 
facts  is  an  essential  element  of  an  effective  rati- 
fication by  him  of  the  nnauthoriEed  act  of  his 
agent. 

3.  Bdd,  from  an  examinBtion  of  the  evidence 
(1)  that  tlie  agreement  sought  to  be  enforced 
18  void  under  the  provision  of  the  statute  of 
frauds:  (2)  that  the  law  will  not,  from  the  facta 
disclosed,  imply  a  ratification  thereof  by  the  de- 
fendant. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Madison  county; 
Jackson,  Judge. 

Action  by  Tbomaa  O'Shea  acalnst  8.  H. 
Rice.  From  a  judgment  of  dismissal  plain- 
tiff  appeals.     Affirmed. 

Allen,  Reed  &  Ellis,  for  appellant  Wlgfton 
&  Whitham,  for  appellee. 

POST,  C.  J.  This  Is  an  appeal  from  a  de- 
cree of  the  district  court  for  Madison  county 
dismissing  the  petition  of  the  plalnttCF  for 
specific  performance  of  an  alleged  agreement 
for  the  conveyance  by  the  defendant  of  cer- 
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tain  real  estate  In  mM  county.  The  agree- 
ment aUc^^  as  tbe  basJs  of  tbe  action  Is  as 
foUom:  "Agreement  to  Sell  and  Convey  ReaJ 
Estate.  S.  H.  Rloe,  with  Tbomas  O'Shea. 
Memorandnm  of  agreement  made  this  13tb 
day  of  January,  1S91,  between  S.  H.  Rice,  of 
MUford,  Neb.,  of  the  one  part,  and  Thomas 
O'Shea,  of  tbe  otber  part,  wltnessetli:  That 
in  oonalderatlon  of  $25.00  paid  by  Thomas 
O'Shea,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  Bald  party,  S.  H.  Rice, 
agrees  to  sell  and  cout^  to  said  Thomas 
O'Shea,  for  tbe  sum  of  faoo.OO,  the  following 
described  property,  situated  in  Madison  coun- 
ty. Neb.,  to  wit:  The  W.  %  of  S.  K.  %  of 
section  90,  township  22  north,  of  range  4 
west  of  the  6th  P.  M.  Tbe  said  Rice  agrees 
to  fumiah  to  said  O'Shea  an  abstract  of  title 
showing  land  clear  of  all  Incumbrances  <»: 
irregularities  of  whatever  nature,  and  also 
give  a  warranty  deed  of  covenants  for  said 
land,  within  thirty  days  from  this  date.  Tbe 
balance  of  purchase  money,  (575.00,  to  be 
paid  upon  receipt  of  such  abstract  and  war- 
ranty deed  for  the  premises.  S.  H.  Rice,  l^ 
Wlllla  McBride,  His  Agent.  Thomas  O'Shea." 
It  appears  from  the  evidence  In  the  blU  of 
exceptloDs  that  the  defendant,  who  resides  in 
the  county  of  Seward,  was  desirous  of  selling 
tbe  property  in  controversy,  and  bad  by  let> 
ter  Bollclted  McBrlde,  a  resident  of  Madison, 
who  executed  tbe  foregoing  agreement  in  his 
name,  to  procure  a  purchaser  therefor.  In  a 
letter  under  date  of  January  9,  1891,  he  was 
advised  by  McBride  of  an  offer  of  $600  for 
tbe  property  mentioned,  without  any  refer- 
ence to  oondltiona  of  sale  or  terms  of  pay- 
ment, to  which  he  replied  as  follows:  "Mil- 
ford,  Jany.  10, 1891.  Dear  Sir:  Yours  rec'd. 
leoo  is  leas  than  I  will  take.  However,  If 
your  man  will  pay  your  commission,  I  will 
sell  at  $Wa  Not  otherwise.  Yours,  truly. 
8.  H.  Rice."  On  January  14th  McBride  ad- 
dressed the  defendant  as  follows:  "S.  H. 
Rice.  MUford,  Neb.-Slr:  Your  postal  of  10th 
Inst,  saying  you  would  take  |600  net  to  you, 
for  W.  ^  S.  B.  30,  22,  4,  received.  I  have 
sold  the  farm  to  Thomas  O'Shea.  and  re- 
ceived a  payment  of  $25  to  bind  bargain  giv- 
ing him  contract  of  sale.  You  are  to  furnish 
abstract  showing  land  clear  from  all  Incum- 
brances, and  title  perfect,  and  give  good  and 
sufficient  warranty  deed  for  premises  within 
30  days.  Please  complete  inclosed  deed,  and 
return  to  First  National  Bank  of  Madison 
with  instructions;  and  upon  receipt  of  deed 
and  abstract,  money  will  be  paid  at  bank. 
Please  attend  to  this  at  once.  Yours,  truly, 
Willis  HcBride.  I  will  be  pleased  to  receive 
your  order  for  abstract,  which  will  cost 
4.00."  The  defendant,  on.  January  18th,  in- 
closed a  warranty  deed  for  the  premises, 
with  tbe  usual  covenant,  to  the  bank  desig- 
nated by  Mr.  McBride,  accompanied  by  tbe 
following  letter:  "MUford,  Jan.  16,  1801. 
First  Nat.  Bank,  Madison— Gentlemen:  By 
request  of  Mr.  Willis  McBride,  I  inclose  deed, 
which  please  hand  to  Mr.  McBride  on  re- 


ceipt of  f  600.  Please  pay  Mr.  McBride,  of 
said  $600,  $4.00  for  abstract,  and  remit 
bai.  to  my  address,  less  exchange,  and  oblige, 
yours,  truly,  S.  H.  Bice."  January  26th  Mr. 
McBride  addressed  tbe  defendant  as  follows: 
"S.  H.  Rice,  Esq.,  MUford,  Neb.— Dear  Sir: 
I  Inclose  your  abstract  made  on  W.  ^  S.  E. 
30,  22,  4,  and  call  your  attention  to  the  follow- 
ing Hens  and  clouds:  (1)  Patent  not  recorded. 
(2)  Taxes,  1890,  not  paid.  (3)  Quitclaim 
deed,  Heni-y  M.  Brown  to  Wm.  V.  Allen.  (4> 
Suit  to  set  aside  certain  Instruments  (Henry 
M.  Brown  vs.  S.  H.  Rice  et  aL),  which  was 
decided  In  favor  of  plaintiff  in  district  court, 
carried  to  supreme  court,  and  no  mandate 
rec'd  here  to  show  decision.  I  have  showed 
tbe  abstract  to  Mr.  O'Sbea,  and  he  refuses  to 
pay  over  balance  of  money  tmtU  title  is  made 
good  as  per  agreement  January  13.  Kindly 
advise  me  what  is  to  be  done,  at  once.  Yours, 
truly,  WIUls  McBride."  On  January  29tb  de- 
fendant answered,  explaining  tbe  apparent 
defects  In  bis  title,  and  closing  as  foUows: 
"However,  Cunningham's  warranty  deed  is 
good  enough  for  me,  and,  if  my  warranty 
deed  Is  not  good  enough  for  Mr.  O'Shea,  he 
had  better  take  his  money,  and  buy  else- 
where." On  February  5th  the  deed  mention- 
ed was  returned  to  the  defendant,  who,  upon 
demands  subsequently  made,  refused  to  con- 
vey. 

The  first  question  presented  In  tbe  argu- 
ment, and  tbe  only  one  which  demands  no- 
tice at  this  time,  Is  whether  the  agreement 
relied  upon  sufficiently  answers  the  require- 
ment of  tbe  statute  of  frauds.  Section  3,  e. 
32,  Comp.  St,  provides  that  "no  estate  or  In- 
terest in  land  •  *  «  shall  hereafter  be- 
created,  granted,  assigned  or  surrendered  or 
declared,  unless  by  act  or  operation  of  law 
or  by  a  deed  or  conveyance  in  writing  sub- 
scribed by  tbe  party  creating,  granting,  as- 
signing, surrendering  or  declaring  tbe  same." 
Section  5  thereof  declares  that  "every  con- 
tract for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale,  of  any  lands  or  In- 
terest in  lands  shaU  be  void  unless  the  con- 
tract, or  some  note  or  memorandum  thereof 
be  in  writing  and  signed  by  the  party  bjr 
whom  tbe  lease  or  sale  is  made."  Section 
25  of  the  same  chapter  provides  that  "every 
instrument  required  by  any  of  the  provisionit 
of  this  chapter  to  be  subscribed  by  any  party 
may  be  subscribed  by  his  agent  thereunto 
autborlEed  by  writing."  It  was  held,  con- 
struing the  foregoing  provisions,  in  Morgan 
V.  Bergen,  8  Neb.  209,  that  the  contract  of 
an  agent  in  tbe  name  of  bis  principal  for  tbe 
sale  or  leasing  of  lands  In  this  state  for  a 
period  exceeding  one  year  is  void,  unless  tbe 
authority  of  the  former  Is  evidenced  in  writ- 
ing; and  tbe  views  there  expressed  were 
subsequently  approved  In  Stadleman  v.  Fitz- 
gerald, 14  Neb.  290,  15  N.  W.  234;  Blgler  t. 
Baker,  40  Neb.  325,  58  N.  W.  1026,  and  Mor- 
row V.  Jones,  41  Neb.  867,  60  N.  W.  369.  It 
is  not  seriously  claimed  that  McBride  could, 
by  reason  of  the  written  correspondence,  bind 
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the  defendant  by  means  of  the  agreement 
executed  In  his  name.  It  Is,  however,  con- 
tended that  a  ratification  thereof  by  the  lat- 
ter should  be  Implied  from  his  alleged  partial 
execution  of  said  agreement  But  In  that 
view  we  cannot  concur.  It  Is  elementary  law 
that  knowledge  by  the  principal  of  the  ma- 
terial facts  Is  an  essential  element  of  an  ef- 
fective ratification  of  the  unauthorized  acts 
of  his  agent.  See  Dietz  v.  Bank,  42  Neb. 
5&i,  60  N.  W.  896;  Holm  v.  Bennett,  43  Neb. 
808,  62  N.  W.  194.  The  first  Intimation  con- 
veyed to  the  defendant  of  the  execution  In 
his  name  of  a  written  agreement  for  the  con- 
veyance of  the  property  In  controversy  was 
by  letter  from  McBrlde,  bearing  date  of  Feb- 
ruaiy  3d,— two  days  previous  to  his  repudia- 
tion of  the  transaction  by  directing  a  return 
of  the  deed. .  We  agree  with  the  district 
court  that  the  agreement  relied  upon  Is  void 
under  the  provisions  of  the  statute  of  frauds, 
and  that  the  evidence  falls  to  establish  a  rat- 
ification thereof  by  the  defendant.  The  de- 
cree wlU  therefore  ]be  afQrmed.    Affirmed. 


EGGLESTON  v.  SLUSHBR  et  al. 

(Supreme  Court  of  Nebraska.     Dec  16,  1896.) 

Wifb'b  Chattels — Rights  or  Hdsbajid — Invbst- 

MBMT  or  Wirs's  Moxbt— Insdbanob— 

Rights  or  Crboitors. 

1.  Under  the  common  law,  In  force  In  this 
state  prior  to  the  taking  effect  of  the  married'  wo- 
man's act,  June  1,  1871,  the  wife's  chattels  be- 
came those  of  the  nusband,  and  her  choses  in  ac- 
tion became  his  when  reduced  to  possession. 

2.  Prior  to  1871  a  wife  received  moneys  from 
the  estates  of  her  relatives,  which  she  immediate- 
ly delivered  to  her  husband,  who  invested  them 
in  property  In  his  own  name.  Certain  of  this 
property  was  insured  against  fire.  It  was  de- 
stroyed by  fire,  and  he  executed  an  assignment 
of  the  policy  to  his  wife,  ostensibly  for  the  pur- 
pose of  repaying  her  moneys  so  by  him  received. 
It  was  not  shown  that,  when  the  husband  receiv- 
ed the  money,  there  was  any  agreement  between 
him  and  his  wife  for  its  repayment,  or  that  it 
sliould  be  treated  as  a  loan.  In  a  contest  be- 
tween the  wife  and  the  husband's  creditors,  hdd, 
that  the  money  became  his  under  the  law  as  it 
existed  when  it  was  received ;  that  the  subsequent 
assignment  of  the  policy  of  insurance  to  the  wife 
was  without  consideration;  and  that  the  equities 
of  creditors  who  had  also  procured  assignments  of 
the  policy  or  liens  by  garnishment  proceedings 
upon  its  proceeds  were  superior  to  those  of  the 
wife. 

(Sylhibus  by  the  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty;   Strode,  Judge. 

Action  by  George  W.  Eggleston  against 
John  D.  Slusber  and  Hannah  S.  Burcham 
and  others.  From  a  judgment  In  plaintiff's 
tavoT,  defendant  Burcham  appeals.  Af- 
firmed. 

Stevens  &  Cochran,  for  appellant  R.  D. 
Steams,  F.  A.  Beemer,  and  Ricketts  &  Wil- 
son, for  appellee. 

IRVINE,  C.  This  was  an  action  by  Eg- 
gleston against  John  D.  Slusher  and  others, 
the  object  of  which  was  to  have  the  proceeds 


of  a  certain  policy  of  fire  Insurance,  issued 
in  favor  of  Henry  Burcham,  applied  to  the 
satisfaction  of  a  Judgment  recovered  by  Eg- 
gleston against  Burcham.  There  were  sev- 
eral claimants  to  the  fund,  and  the  case  can, 
perhaps,  be  beet  elucidated  by  stating,  with- 
out reciting  the  numerous  pleadings,  the 
claims  of  the  interested  parties,  together  with 
a  preliminary  statement  of  certain  facts  not 
in  dispute. 

Henry  Burcham  was  in  1891  the  apparent 
or  actual  owner  of  a  grain  elevator,  together 
with  certain  machinery,  grain  therein,  and 
other  property  connected  therewith,  on  which 
he  held  a  policy  of  Insurance  for  $3,000.  This 
property  was  destroyed  by  fire.  After  the 
loss,  Burcham's  rights  under  the  policy  were 
assigned  to  the  defendant  Slusher,  to  secure 
certain  Indebtedness  from  Burcham  to  Slush- 
er. Slusher  prosecuted  an  action  against  the 
insurance  company,  recovering  a  Judgment, 
which  was  paid  by  the  Insurance  company. 
After  deducting  attorney's  fees,  together  with 
another  claim  upon  the  fund,  the  validity  of 
which  is  not  disputed  in  the  evidence,  there 
remained  in  the  hands  ot  Slusber  $1,960.35, 
upon  which  Slasher  claims  only  a  lien  for 
$365.  The  remainder  be  is  willing  to  pay 
to  the  party  adjudged  entitled  thereto.  Han- 
nah Burcham,  the  wife  of  Henry  Burcham, 
claims  this  fund,  because  she  received,  from 
sources  other  than  by  gift  from  her  husband, 
certain  moneys,  which  she  immediately  paid 
to  her  husband,  under  an  agreement,  as  she 
claims,  that  he  would  rerpay  the  same  with 
6  per  cent  Interest.  After  the  loss  by  fire, 
be  assigned  to  her  the  policy  of  insurance,  for 
the  purpose  of  securing  and  paying  to  her 
said  debt*  This  assignment  if  valid,  ante- 
dated all  other  claims  upon  the  fund,  so  far 
as  they  are  evidenced  by  assignments  of  or 
garnishments  upon  the  fund.  The  plaintiff, 
Eggleston,  claims  the  fund  by  reason  of  an 
assignment  thereof  made  to  him  after  the 
toes,  and  sutMequent  to  the  assignment  to 
Slusber.  The  principal  contention,  and  in  fact 
the  only  one  argued'  in  the  briefs.  Is  between 
Mrs.  Burcham  and  Eggleston.  Other  par- 
ties claim  liens  upon  the  fund  by  virtue  of 
garnishments  Issued  after  Judgments  ren- 
dered against  Henry  Burcham.  The  district 
court  entered  a  decree  finding  generally  in 
favor  of  the  plaintiff,  and  then  finding  spe- 
cially, among  other  things,  that  Henry  Bur- 
cham and  Hannah  Burcham  were  married  la 
1867,  "and  that  by  the  year  1871  she  had 
received  from  her  father's  estate  al>oat  $2,600, 
which  was  Immediately  upon  its  receipt 
turned  over  to  her  husband.  Henry  Burcham; 
ttiat  all  of  said  money  has  been  used  by  said 
Henry  Burcham  either  in  his  business,  con- 
ducted entirely  in  Ills  own  name  ever  since 
that  date,  or  used  in  purcliasing  land,  and 
that  the  title  to  said  land  has  been  taken  in 
every  instance  in  bis  own  name,  and  re- 
mained in  his  name  until  disposed  of  by 
him;  that  no  part  of  said  $2,600  so  turned 
over  to  said  Henry  Burcham  has  ever  been 
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repaid  to  her  except  fl.OOO,  paid  by  Jacob 
Kocbe,  In  the  spring  of  1893."  The  court 
further  found  specially  that  by  reason  of  Mrs. 
Burcham's  permitting  ber  busband  to  invest 
the  money  in  bis  own  name  and  to  Iiold  out 
the  property  thereby  acquired  by  him  as  bis 
own  for  more  than  15  years,  she  Iiad  es- 
topped herself  from  claim  log  it  as  against 
ber  husband's  creditore.  Accordingly,  it  was 
decreed  that  out  of  the  fund  in  controversy, 
after  paying  the  costs,  the  sum  of  $365  should 
be  paid  to  Slusher,  and  tbat  the  plaintiff  and 
other  creditors  should  then  be  paid  in  accord- 
ance with  their  claims,  as  against  tliat  of 
Mrs.  Burcham.  From  tills  decree,  Mrs.  Bur- 
cliam  appeals. 

The  argument  takes  a  wide  range,  covering 
in  a  more  or  less  specific  manner  many  of 
the  problems  which  confront  the  court  when- 
ever a  married  woman  becomes  involved  in 
litigation  with  creditors  of  her  husband.  In 
order  to  determine  the  case,  it  is  not  neces- 
sary to  consider  many  of  these  arguments. 
It  will  be  observed  tbat  Mis.  Burcham's 
claim  rests  on  the  ground  tliat,  with  money 
which  she  obtained  by  inheritance,  she  made 
tier  husband  a  loan;  that  he  used  this  money 
in  business;  and  that  the  assignment  of  the 
policy  was  an  act  on  bis  part  Intended  to 
secure  her  a  preference,  and  to  repay  the  loan. 
It  may  be  conceded,  as  many  of  our  cases  in- 
dicate, tliat  the  efTect  of  our  married  woman's 
act  Is  to  validate  such  transactions  between 
hnift»nd  and  wife;  that,  when  they  occur, 
tbey  are  to  be  measured  according  to  the 
rules  of  law  which  govern  similar  transac- 
tions between  strangers;  that  while  It  Is  true 
tbat  the  relationship  existing  between  the  par- 
ties shifts  the  burden  of  proof  as  to  bona' 
fides,  and  may  raise  other  questions  involv- 
ing complications,  still,  when  such  exceptional 
facts  arising  out  of  the  married  relation  are 
eliminated,  the  fundamental  rules  of  law  are 
the  same,  and  a  husband  has  the  stune  right 
to  prefer  his  wife  as  any  other  creditor,  good 
faith  being  the  main  consideration  for  the 
conrta.  In  order,  however,  for  a  wife  to 
claim  the  advantage  ot  such  a  conveyance,  it 
is  not  sufficient  for  her  to  show  that  she  has 
supplied  her  husband  with  money  or  prop- 
erty. Ibe  relationship  of  debtor  and  cred- 
itor must  be  established.  The  special  find- 
ings in  this  case  do  not  establish  such  a  rela- 
tionship. The  finding  merely  Is  that  "by  the 
year  1871  she  had  received  from  her  father's 
estate  about  $2,600,  which  was  immediately 
upon  its  receipt  tnrnea  over  to  her  husband." 
The  finding  thus  tar  is  amply  sustained  by 
the  evidence.  But  It  does  not  involve  a  find- 
ing tbat  the  "turning  over"  was  by  virtue 
of  any  contemporaneous  agreement  tbat  it 
slionld  be  treated  as  a  loan,  and  repaid,  with 
or  without  interest.  There  Is  a  general  find- 
ing for  the  plaintiff,  and  the  evidence  is  not 
sufficient  to  conclusively  show  there  was  any 
such  agreement.  On  the  contrary,  the  almost 
irresistible  inference  la  that  the  money  was 
paid  to  the  husband  without  any  agreement, 


express  or  implied,  and  that  there  was  no  un- 
derstanding in  regard  to  its  repayment  until 
long  afterwards,  when  the  busband  became 
involved  in  financial  difficulties.  It  baa  been 
several  times  held  that  while  such  transac- 
tions between  busl)and  and  wife,  when  con- 
ducted In  good  faith,  will  be  sustained  as 
against  the  creditors  of  the  husband,  there 
must,  in  order  to  support  them,  be  shown 
that  the  transaction  was  a  loan,  and  that  there 
was  an  agreement  to  repay  the  money. 
Wake  V.  Griffin,  9  Neb.  47,  2  N.  W.  481; 
Hoagland  v.  WUson,  15  Neb.  320,  18  N.  W. 
78.  Furthermoi'e,  the  finding,  supported  by 
the  evidence,  is  that  "by  the  year  1871"  Mrs. 
Burcham  had  received  the  money,  and  imme- 
diately on  its  receipt  turned  it  over  to  her 
husband.  Our  married  woman's  act  took  ef- 
fect June  1,  1871  (Sess.  Laws  1871,  p.  68). 
Prior  to  the  taking  effect  of  tliat  act,  the  com- 
mon law  was  in  force,  whereby  the  unity  of 
husband  and  wife  was  recognized.  Her 
chattels  became  his,  and  ber  choses  in  action 
became  his  when  reduced  to  possession.  This 
finding,  then,  must  be  taken  to  establish  the 
fact  that,  before  the  married  woman's  act 
took  effect,  the  husband  had  obtained  posses- 
sion of  these  funds,  and  they  were  therefore 
bis  In  law,  before  the  rights  of  married 
women  were  acquired  by  the  act  referred  to. 
Without  considering,  therefore,  the  ques- 
tion of  estoppel  by  reason  of  her  permitting 
her  husband  to  Invest  ber  money  in  his  own 
name,  and  the  contention  that  the  other  claim- 
ants to  the  fund  had  extended  credit  on  the 
faith  of  his  apparent  ownership,  we  conclude 
that  it  was  not  shown  tbat  under  the  law  ex- 
isting at  the  time  of  the  advancement,  or  by 
the  facts  surrounding  the  advancement  of  the 
money,  it  was  then  Intended  or  operated  as 
a  loan  by  the  wife  to  him.  The  assignment 
of  the  policy  was  consequently  voluntary  and 
without  consideration.  It  follows  that  she 
bad  no  equity  by  virtue  of  the  assignment 
superior  to  the  rights  of  those  acquiring  Hens 
upon  the  fund  by  virtue  of  debts  owing  frotp 
her  husband.  The  decree  of  the  district  court 
is  right,  and  is  affirmed.     Affirmed. 


HBRMANCB  v.  OUNNINOHAM. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1886.) 

Vacatiso  Judombnt. 

In  a  county  where  there  were  several  judges 
of  the  district  court  who  presided  over  sessions  of 
the  court  in  separate  rooms,  a  cause  was,  pursu- 
ant to  the  established  rules  of  practice,  set  for 
trial  before  one  of  the  Judges,  od  a  fixed  date, 
and  notice  thereof  given,  in  the  manner  prescribed 
by  the  rules.  On  the  day  aasigned  for  trial,  the 
plaintiff  was  not  present,  nor  were  his  attorneys. 
The  defendant,  in  accordance  with  leave  therefor 
obtained,  amended  his  answer  by  interlineation, 
and  thereby  introduced  therein  new  matter  of  de- 
fense. A  trial  was  immediately  had,  and  judg- 
ment rendered  favorable  to  defendant,  based  on 
a  finding  of  tlie  truth  of  the  new  matter  pleaded  in 
the  amended  answer.  The  plaintiff,  a  few  days 
subsequent  to  the  trial,  and  during  tlie  same  term 
of  c^urt,  filed  a  motion  to  set  aside  the  judgment, 
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to  be  allowed  to  plead  to  the  amended  answer, 
and  be  given  a  trial  of  the  issues.  This  motion 
was  supported  by  affidavits,  and  was  overruled. 
Held,  that  the  record  and  affidavits  disclosed  a 
state  of  facts  sufficient  to  entitle  the  plaintiff  to 
the  relief  asked;  hence  the  motion  should  have 
been  sustained. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  coonty; 
Scott,  Judge. 

Action  by  O.  Hermance  agalust  Deunis  Cun- 
nlogham.  .Tudgment  for  defendant.  Plaintiff 
brings  error.    Reversed. 

Gregory,  Day  &  Day,  for  );)lalntiff  In  error. 
Wm.  E.  Healey,  for  defendant  In  error. 

HARRISON,  3.  It  appears  that  an  action 
on  an  account  was  instituted  In  tbc  district 
court  of  Douglas  county;  that  there  was  an 
answer  on  the  part  of  defendant,  consisting  of 
a  general  denial  of  the  allegations  of  the  peti- 
tion filed  by  plaintiff.  There  were  several 
Judges  of  the  district  court  In  Douglas  county, 
each  of  whom  beld  court  in  a  separate  room  of 
the  courthouse,  or  some  of  them  In  rooms  pro- 
vided In  another  building  In  Omaha.  Of  the 
rules  of  practice  adopted  by  tbe  judges,  and 
then  In  existence  In  the  district  court  of  Doug- 
las county,  was  the  following:  "At  tbe  close 
of  business  each  day,  the  clerk,  under  the  di- 
rections of  the  Judges,  shall  prepare  a  list  of 
tbe  civil  cases  subject  to  be  tried  on  the  next 
day  in  each  branch  of  tbe  court  engaged  In  the 
trial  of  such  cases,  which  list  shall  be  posted 
for  the  information  of  the  bar.  Tbe  list  will 
comprise  such  number  of  causes  on  the  equity 
and  Jury  dockets  not  beyond  tbe  assignment 
CO  the  general  docket  as  may  be  deemed  ex- 
pedient, and  no  others  will  be  called  for  trial 
on  that  day."  This  cause  was  placed  on  tbe 
list  of  those  to  be  tried  in  one  of  the  court 
rooms  on  March  3,  1893.  On  the  date  fixed, 
the  cause  was  called  for  trial,  and  the  plain- 
tiff was  not  there,  and  his  attorneys  did  not 
appear.  Counsel  for  defendant  asked,  and 
were  granted,  leave  to  amend  the  answer  by 
interlineation,  which  was  done  by  inserting 
a  statement,  in  effect,  that  tbe  account  in 
suit,  declared  on  by  plaintiff,  was  barred  by 
the  statute  of  limitations.  In  regard  to  the 
further  proceedings,  the  Journal  entry  is  as 
follows:  "This  cause  coming  on  to  be  heard 
on  the  petition  and  amended  answer  and  tbe 
evidence,  the  court  finds  that  tbe  cause  of 
action  set  forth  in  the  petition  was  barred 
by  the  statute  of  limitations  at  the  time  said 
action  was  begun.  It  to  therefore  consider- 
ed by  tbe  court  that  tbe  defendant  go  hence 
without  day,  at  the  plalntltTs  costs,  taxed 

at  $ ."    A  few  days  subsequent  to  tbe 

entry  of  Judgment,  attorneys  for  plaintiff  fil- 
ed a  motion,  supported  by  affidavits,  to  set 
aside  tbe  Judgment,  and  that  they  be  allow- 
ed to  plead  to  defendant's  amended  answer, 
and  be  accorded  a  trial  of  tbe  cause,  which, 
on  hearing,  was  overruled.  Tbe  plaintiff 
asks  a  reversal  of  the  action  of  the  trial  court 
in  overruling  tbe  motion. 


The  affidavits  filed  in  support  of  tbe  mo- 
tion disclosed  that  tbe  action  was  commenced 
for  plaintiff  by  a  firm  of  attorneys,  to  one 
member  of  which  was  assigned  the  duty  of 
examining  the  calendar  of  causes  set  tot 
hearing  in  each  court  room  for  each  day; 
that,  "through  some  oversight  or  tnadvert- 
ence,"  he  failed  to  notice  that  this  cause 
was  on  the  calendar  for  trial  on  tbe  Sd  of 
March.  It  was  also  shown  that  such  mem- 
ber of  the  firm  and  bis  brother,  another  mem- 
ber of  the  firm,  bad  exclusive  charge  of  this 
cause;  had  prepared  for  and  expected  to 
conduct  its  trial;  further,  that  they  were 
both  actively  engaged  in  the  trial  of  another 
case,  in  another  court  room,  during  the  en- 
tire day  fixed  for  tbe  bearing  of  this.  It  is 
true  that  the  fact  of  the  plaintiff  not  being 
represented  at  the  trial  was  caused  by  the 
failure  of  bis  attorneys  to  notice  that  the 
case  was  set  for  trial  in  a  particular  court 
room  on  a  designated  day;  but  In  view  of 
the  fact  that  on  that  day  the  defendant  was 
allowed  to  amend  his  answer,  and  raise  a 
new  Issue,  on  which  the  finding  was  made 
which  determined  the  case,  and  served  as  a 
basis  for  the  Judgment  adverse  to  the  plain- 
tiff, coupled  with  the  showing  made  In  the 
affidavits  filed  with  the  motion,  we  think  the 
motion,  being  promptly  presented,  should 
have  been  sustained,  and  the  plaintiff  given 
an  opportunity  to  plead  to  the  amended  an- 
swer, and  participate  in  a  trial  of  tbe  is- 
sues. The  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.    Reversed  and  remanded. 


POLLOCK  V.  SMITH  et  aL 

(Supreme  Court  of  Nebraska.     Dec.  18,  1896.) 

Contracts— Ksscissto!!   fok   Fbadd— Elbotion— 

ArriRMAKOB. 

1.  The  right  to  rescind  a  contract  on  tiw 
ground  of  fraud  must  be  promptly  exercised  upon 
the  discovery  of  the  ground  therefor.  The  contin- 
ued use  or  employment  of  property  will  in  sudi 
case  be  deemed  an  election  to  affirm  tbe  con- 
tract under  which  it  is  received.  Assodation  v. 
Rainbolt,  67  N.  W.  493,  48  Neb.  4S4. 

2.  One  who  is  deceived  by  means  of  the  fraud- 
ulent representations  of  another  may  elect  to 
rescind  the  contract,  and  reclaim  the  property 
parted  with,  or  to  affirm  the  agreement,  and  pur- 
sue his  ordinary  remedy  by  an  action  thereon. 
Such  remedies  are,  however,  not  concurrent,  but 
inconsistent;  and  by  electing  to  porsue  one  witik 
a  knowledge  of  the  fact  he  waives  his  right  to 
the  other.  Bank  v.  McKinney,  66  N.  W.  280, 
47  Neb.  149. 

3.  Evidence  examined,  and  hdd  to  eatablish  an 
affirmance  by  the  olaintiff  of  the  contract  sou^t 
to  be  rescinded  on  the  ground  of  fraud. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Cedar  county; 
Norrls,  Judge. 

Action  by  William  A.  Pollock  agaittst  Levi 
Smith  and  others.  From  a  Judgment  dis- 
missing the  complaint,  plaintiff  api)eals.  Af- 
firmed. 

Wilbur  F.  Bryant  and  Barnes  &  Tyler,  for 
appellant   .Tay  ft  Beck,  for  appellees. 
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POST,  C.  J.  This  Is  an  appeal  from  a  de- 
cree of  the  district  court  for  Cedar  county  dta- 
misslDg  tbe  petition  of  tbe  plaintiff,  who  al- 
leges a  reBcisBlon  of  tbe  following  agreement, 
and  seeks  to  recover  the  title  of  certain  real 
estate  conveyed  pursuant  thereto:  "Agree- 
ment made  and  entered  into  this  Slst  day  of 
July.  1891,  between  W.  A.  Pollock,  of  South 
Sioux  City,  Nebraska,  of  the  first  part,  and 
Levi  Smith  of  the  same  place,  party  of  the 
second  part,  wltnesseth:  That  W.  A.  Pollock, 
of  the  first  part,  for  and  In  consideration  or 
of  a  conveyance  of  property  hereinafter  de- 
scribed, does  hereby  covenant  and  agree  with 
said  party  of  the  second  part  to  deed  said 
party  of  the  second  part  the  following  describ- 
ed real  estate,  to  wit:  The  S.  E.  quarter  of 
section  22,  in  township  30,  range  2  east.  In 
Cedar  couuty,  Nebraska,  and  lot  ten'  (10)  in 
block  eleven  (It)  in  the  village  of  Coleridge. 
Said  party  of  the  first  part  also  agrees  to  de- 
liver to  said  party  of  the  second  part,  as  part 
of  consideration  liefore  mentioned,  one  black 
mare,  name  Dollie;  one  black  3  year  old  colt, 
now  In  pasture  on  Thos.  Grlffy's  farm;  one 
Orchard.  City  wagon,  complete;  and  one  set 
double  harness,— and  provided  that  said  party 
of  the  first  part  hereby  reserves  one  set  of  large 
Victor  scales  now  on  said  farm,  and  provided 
that  there  is  an  incumbrance  of  $l,27S.0O  of 
mortgages  and  taxes  on  said  above-described 
farm,  to  be  assumed  by  the  party  of  the  sec- 
ond part;  and  party  of  the  first  part  further 
agrees  that,  if  any  further  claims  than  above 
descrilied  be  brought  against  said  premises, 
be  will  pay  and  settle  the  same;  also  furnish 
abstract  complete.  Levi  Smith,  party  of  the 
second  part,  in  and  for  the  consideration 
hereinbefore  mentioned,  agrees  to  sell  to  party 
of  the  first  part,  and  convey  by  good  warranty 
deed,  tbe  south  44  feet  of  lots  one  (1),  two  (2), 
and  three  (3)  In  block  twelve  (12)  In'  First 
Add.  to  Sooth  Sioux  City,  Nebraska,  Includ- 
ing all  bnllding  and  appurtenances  now  there- 
on, together  with  aU  furniture  and  fixtures 
now  in  the  hall  of  said  building,  except  one 
organ,  for  tbe  sum  or  consideration  of  $6,- 
(XIO.OO,  or  a  conveyance  of  said  premises  of 
party  of  tbe  first  hereinbefore  described,  ex- 
cept incumbrances  as  follows,  to  wit:  $800.00 
mortgages  to  National  Building  Loan  Associa- 
tion of  Minneapolis;  $1,000.00  mortgages  to 
R.  Orbam;  $227.78,  Mdse.,  Lewis  Edwards, 
McCuUnh  &  Co.;  and  $55.(X)  mortgage  on 
scenery  and  fixtures  to  M.  O.  Ayers.  Party 
of  tbe  second  part  also  agrees  to  furnish  a 
complete  abstract  to  the  above-described 
premises;  and  provided  also  that,  in  the  event 
of  any  liens  or  claims  other  than  above  de- 
scribed shall  appear  against  said  premises  and 
property,  said  Smith  hereby  agrees  to  pay  off 
and  discharge  the  same  at  once.  Also  agrees 
to  assign  eleven  (11)  shares  of  stock  in  the  Na- 
tional Building  and  Loan  Association  of  Min- 
neapolis, Minn.,  to  said  party  of  tbe  first  part. 
Also  agrees  to  assign  all  his  interest  in  and 
to  his  Insurance  policies  afFecting  said  prop- 
erty, free  of  charge,  provided  that  said  party 


of  the  second  part  reserves  tbe  rights  to  oc- 
cupy all  the  building  upon  said  premises,  ex- 
cept the  hail,  until  the  first  day  of  September, 
1891.  Also  provided  that  If  said  Smith  shall 
vacate  before  September  1st,  1891,  that  Pol- 
lock agrees  to  vacate  his  property  at  Coleridge 
at  once  for  said  Smith.  In  witness  whereof 
we  hereunto  set  our  bauds  this  Slst  day  of 
July,  1891.  W.  A.  Pollock.  [Seal.]  Levi 
Smith.    [Seal.]" 

Tbe  grounds  upon  which  tbe  right  of  re- 
scission is  asserted  are:  (1)  That  the  11 
shares  of  stock  of  the  National  Building  & 
Loan  Association,  described  In  the  foregoing 
agreement,  were  by  the  defendant  Levi  Smith 
falsely  represented  as  fully  paid  up,  and  of 
tbe  value  of  $900,  whereas  they  liad  been 
forfeited  on  account  of  tbe  nonpayment  of  as- 
sessments prevk)usiy  made  against  them, 
amounting  to  the  sum  of  $47.  (2)  The  defend- 
ant above  named  falsely  represented  that  be 
was  possessed  of  an  absolute  title  in  fee  sim- 
ple of  the  real  estate  which  be  has  by  said 
agreement  covenanted  to  convey,  whereas  he 
had  In  fact  no  title  whatever  to  the  east  12 
feet  of  lots  1,  2,  and  3,  in  block  12,  of  the 
First  addition  to  the  village  of  South  Slonx 
City.  (3)  There  were,  against  tbe  real  estate 
which  the  defendant  so  covenanted  to  convey. 
Incumbrances  amounting  to  the  sum  of 
$1,370.22  In  excess  of  the  amount  represented 
by  him  as  an  inducement  to  tbe  exchange  of 
property  contemplated  by  said  agreement. 

Tbe  defendants  answered,  admitting  the  ex- 
ecution of  the  agreement  above  set  out,  and 
the  conveyance  by  the  plaintiff  as  charged, 
and  denying  tbe  other  material  allegations  of 
the  petition.  They  allege  also  that  the  plain- 
tiff accepted  a  deed  from  the  said  Levi  Smith 
of  the  property  which  the  latter  had  under- 
taken to  convey,  with  full  knowledge  of  tbe 
fact  that  he  was  not  seised  of  the  east  12 
feet  of  lots  1.  2,  and  3,  alwve  described, 
whereby  he  (plaintiff)  elected  to  affirm  said 
agreement  and  tbe  conveyances  made  pursu- 
ant thereto.  It  is  further  alleged  that  the 
plaintiff,  at  and  before  the  execution  of  said 
contract  and  deeds,  was  fully  advised  re- 
specting the  incumbrances  existing  against 
the  property  conveyed  by  the  said  Levi 
Smith.  The  finding  of  the  district  court  was. 
In  effect,  that  tbe  plaintiff,  by  the  acceptance 
of  the  deed  of  tbe  lots  descrll}ed,  knowing 
tbe  Infirmity  of  tbe  defendant's  title  to  a 
fractional  part  thereof,  elected  to  affirm  the 
agreement,  and  the  conveyances  made  pursu- 
ant thereto,  and  that  be  must,  as  a  conse- 
quence thereof,  seek  redress  in  damage  by 
means  of  an  action  upon  the  said  contract. 
Tbe  evidence  upon  which  the  above  finding  is 
predicated  tends  strongly  to  prove  that  during 
the  time— about  three  hours — which  intervened 
between  tbe  signing  of  said  agreement  and 
tbe  execution  and  delivery  of  tbe  deed  by 
Smith,  tbe  letter's  title  was  tbe  subject  of  a 
general  discussion  by  tbe  parties  present,  in- 
cluding tbe  plaintiff,  who  expressed  bis  satis- 
faction with  the  explanation  given,  via.  that 
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the  12  feet  In  qnestion  had  been  prevlonsly 
dedicated  to  the  use  of  the  public  as  an  alley. 
And  it  Is  certain  that  he  accepted  and  caused 
to  be  recorded  the  deed  with  full  Icnowledge 
of  the  exception  therein  expressly  made  with 
respect  to  the  strip  of  ground  to  which  such 
representation  applied,  and  with  knowledge 
of  the  liens  against  the  property  so  conveyed. 
It  is  further  shown  that  the  plaintiff,  on  the 
12th  day  of  December,  1891,  contracted  In 
writing  with  one  Walkiey  for  the  lease  by  the 
latter  of  the  property  conveyed  by  Smith  for 
the  period  of  one  year  from  and  after  Decem- 
ber ir>th,  and  that  he  received  from  the  lessee 
above  named  the  sum  of  $10,  being  the  rent 
reserved  for  one  month  at  the  stipulated  rate. 
There  appears  to  have  existed,  almost  from 
the  first,  controversies  between  the  parties  re- 
lating to  the  execution  of  the  contract,  which 
resulted  In  mutual  charges  of  fraud.  There 
was,  however,  so  far  as  the  record  discloses, 
no  election,  either  express  or  Implied,  by  the 
plaintiff  to  rescind,  and  no  attempt  by  him  to 
place  the  defendant  in  statu  quo  until  the 
commencement  of  this  action  in  the  district 
court,  March  10,  1892.  It  was  said  by  this 
court  In  Association  v.  Ralnbolt,  48  Neb.  481. 
67  N.  W.  495,  that:  "There  Is  no  rule  more 
firmly  established,  or  resting  upon  more  Just 
and  equitable  principles,  than  that  the  right 
of  rescission  on  account  of  fraud  must  l>e 
promptly  exercised  upon  the  discovery  of  the 
ground  therefor,  and  that  the  continued  use 
or  employment  of  property  will  In  such  case 
be  construed  as  an  election  to  aflSrm  the  con- 
tract under  which  It  Is  received."  The  party 
defrauded,  as  said  In  the  case  above  cited,  has 
his  election  of  remedies,  viz.  compensation  in 
damages,  or  to  be  restored  to  the  position  in 
which  he  stood  before  the  consummation  of 
the  contract.  Such  remedies  are,  however, 
not  concurrent,  but  Inconsistent;  and  one  who 
has,  with  a  knowledge  of  the  facts,  made  his 
election,  must  be  satisfied  to  abide  thereby. 
See,  also.  Bank  v.  McKinney,  47  Neb.  149, 
66  N.  W.  280.  The  case  at  l>ar  Is,  we  think, 
clearly  within  the  principle  there  recognized, 
and  the  plaintlfT,  however  meritorious  his 
claim,  having  elected  to  affirm  the  agreement 
now  assailed,  should  be  content  with  the  re- 
lief obtainable  in  an  action  thereon.  Decree 
affirmed. 


GIBSON  et  al.  v.  SIDNEY. 
(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 
Attaobmbnt  — Motion  to  Dirsolvi  —  Praotioi 

BBPOKB  JfSTIOB— FeK3. 

1.  "The  term  'action'  ia  a  comprehensive  one, 

and  la  applicable  to  almost  any  proceeding  In  a 
court  of  justice  by  which  an  individual  pursues 
that  remedy  which  the  law  affords  him."  1  Enc. 
PI.  &  Prac.  110. 

2.  A  cause  is  "a  suit,  litigation,  or  action;  any 
question,  civil  or  criminal,  contested  before  a 
court  of  justice."    Black,  I^aw  Diet.  p.  181. 

3.  The  hearing  of  a  motion  to  dissolve  an  at- 
tachment is  a  "trial"  of  the  issues  of  law  or  fact, 
or  both»  in  an  action  or  cause,  witiun  the  meaning 


of  the  term  employed  In  onr  Code  and  the  pro- 
visions of  the  fee  bill  fixing  the  fees  of  justices 
of  the  peace;  and  a  charge  of  one  dollar,  taxed 
and  collected  with  the  costs  of  a  case  for  a  sec- 
ond day's  attendance  upon  snch  hearing  by  a 
justice  of  the  peace,  was  not  the  charging  or  tak- 
ing of  illegal  fees. 
(Syllabus  by  the  Court.) 

Error    to    district    comt,    Douj^    oonnty; 

Scott  Judge. 

Action  by  William  Sidney  against  George  P. 
Gibson  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Foster  &  Boucher  and  C.  P.  Halligan,  for 
plaintiffs  In  error.  Lee  Helsley,  for  defendant 
In  error. 

HARRISON,  J.  It  appears  herein  that  an  ac- 
tion was  commenced  l>efore  a  justice  of  the 
peace  In  Douglas  county,  In  which  a  writ  of  at- 
tachment was  procured  to  Issue,  and  was  by  an 
officer  levied  on  propo'ty  of  the  defendanu 
Prior  to  the  day  assigned  In  the  summons  for 
hearing  of  the  main  catise,  a  motion  supported 
by  affidavits  to  discharge  the  attachment  was 
ffied,  and  a  day  was  set  for  the  hearing  of  said 
motion,  on  which  the  parties  appeared  by  coun- 
sel, and,  after  a  partial  presentation  of  the  mat- 
ter, its  further  hearing  was  adjourned  to  the 
following  day,  when  It  was  again  taken  up, 
the  hearing  completed,  and  the  questions  in- 
volved decided.  In  taxing  the  costs  In  the  case, 
afterwards  paid  by  defendant,  the  Justice  of 
the  peace  Included  one  dollar  as  a  fee  for  one 
day's  attendance  on  the  bearing  of  the  motion 
to  discharge  the  attachment.  This,  it  is 
claimed,  was  an  illegal  charge,  unauthorized 
by  law,  and  the  defendant  Instituted  this  suit 
against  the  Justice  of  the  peace  and  his  bonds- 
men, and  In  it  recovered  a  Judgment  in  the 
sum  of  $50,  the  amount  allowed  by  statute  to 
be  recovered  by  the  person  aggrieved  from 
an  officer  who  charges  and  takes  Illegal  fees. 
From  the  Judgment,  error  proceedings  have 
been  prosecuted  to  this  court. 

The  only  question,  of  those  argued  In  the 
briefs,  which  we  deem  it  necessary  to  con- 
sider. Is  whether  the  Justice  of  the  peace  was 
entitled  to  charge  the  one  dollar  for  one  of  the 
two  days  of  his  attendance  on  the  hearing  of 
the  motion  to  discharge  the  attachment;  and 
the  determination  of  this  hinges  In  part  upon 
the  answer  to  the  query,  was  the  hearing  of 
the  motion  to  dissolve  a  trial,  within  the  mean- 
ing of  the  word  "trial"  as  It  appears  in  the 
fee  bill  embodied  in  our  statutes,  and  also  In 
section  279  of  the  Code  of  ClvU  Procedure? 
The  section  last  mentioned  reads  as  follows: 
"A  trial  is  a  Judicial  examination  of  the  Issues, 
whether  of  law  or  of  fact,  in  an  action."  In 
section  11  of  chapter  2S  of  the  Complied  Stat- 
utes, hi  which  section  the  fees  of  Justices  of  the 
peace  are  fixed,  appears  the  following  sen- 
tence: "Each  day's  attendance  upon  trial  of  a 
catise,  after  the  first  day,  one  dollar."  Sec- 
tion 235  of  the  Code,  by  which  the  right  Is 
conferred  to  file  a  motion  to  discbarge  an  at- 
tachment, is  as  follows;  "The  defendant  may. 
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at  any  time  before  judgment,  upon  reasonable 
notice  to  the  plalntUT,  move  to  dlscbarge  an 
attachment  aa  to  the  wbole  or  a  part  of  the 
property  attached;"  and  the  next  section  (236) 
reads:  "If  the  motion  be  made  upon  afSdavlts 
«n  the  part  of  the  defendant,  or  papers  and 
evidence  In  the  case,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  that  on  which 
the  order  of  attachment  was  made."  It  is 
clear  that  the  foregoing  contemplates  a  hear- 
ins  sod  settlement  of  issues  of  either  or  both 
law  and  fact,  or  a  trial.  If  so,  was  it  a  trial 
in  an  "action"  or  "cause"?  "Action"  is  defined 
in  Blaclii's  Law  Dictionary  as  "the  legal  and 
formal  demand  of  one's  right  from  auother  per- 
son or  party,  made  and  insisted  on  in  a  court 
of  Justice";  and  in  Winfleid's  Adjudged  Words 
A  Phrases,  "a  remedial  instrument  of  justice, 
wlierehy  redress  is  obtained  for  any  wrong  cata- 
mitted  or  right  withheld."  Diirant  v.  Siq>er- 
visors,  26  Wend.  86,  quoting  3  Bl.  Comm.  3: 
"Any  Judicial  proceeding  which,  conducted  to 
a  determination,  will  result  in  a  judgment,  is 
an  action."  "The  term  'action'  is  a  compre- 
hensive one,  and  Is  applicable  to  almost  any 
proceeding  In  a  court  of  justice  liy  which  an 
Indlvldrul  pursues  that  remedy  which  the  law 
aflTords  him."  1  Enc.  PI.  &  Prac.  110.  In 
Winfleid's  Adjudged  Words  &  Phrases  appears 
the  following:  "The  primary  meaning  of  the 
word  'case,'  according  to  lexicographers,  is 
'cause.'  When  applied  to  legal  proceedings, 
it  imports  a  state  of  facts  which  furnishes  oc- 
casion for  the  exercise  of  the  jurisdiction  of  a 
court  of  justice;"  citing  Kundcif  v.  Thaihelmer, 
12  N.  Y.  596;  Ableman  v.  Booth,  11  Wis.  516; 
E:x  parte  Towles,  48  Tex.  433.  In  Black's  Law 
Dictionary  "cause"  is  thus  defined:  "A  suit, 
litigation,  or  action.  Any  question,  civil  or 
criminal,  contested  before  a  court  of  Justice." 
But  ail  these  are  general  definitions.  We  win 
lum  now  to  what  has  been  said  by  this  court 
in  particular  reference  to  attachment  In  the 
syllabus  to  the  opinion  in  Reed  v.  Maben,  21 
Neb.  606.  33  N.  W.  252,  It  la  said:  "Attach- 
ment, although  an  ancillary  remedy,  and  ap- 
plicable to  a  limited  class  of  cases,  yet  with- 
in its  limits  rests  upou  its  own  facts,  and  not 
upon  the  facts  of  the  action."  And  in  the  body 
of  the  opinion  appears  the  following  on  the 
same  subject:  "Attachment  is  a  proceeding 
ancillary  to  the  main  action  in  which  tt  is  al- 
lowed. If  the  main  action  Is  attacked  and  over- 
thrown, the  attachment  goes  with  It.  On  the 
other  hand,  It  often  happens  that,  while  the 
cause  of  action  is  lawful  and  just,  the  ground 
of  attachment  is  mistaken  or  false;  hence  judg- 
ment must  be  rendered  for  the  plaintiff  on  the 
merits,  but  the  attachment  must  be  dissolved. 
As  a  matter  of  practice,  however,  if  no  ground 
of  attachment  exists,  or  the  order  has  been  is- 
sued without  the  proper  affidavit  or  bond  as 
required  by  statute,  the  attention  of  the  court 
must  be  called  thereto  in  some  appropriate 
manner,  and  the  question  of  sufficiency  settled 
before  the  final  judgment  in  the  case."  In  the 
case  of  Jordan  t.  Dewey,  opinion  reported  In 


40  Neb.  639,  59  N.  W.  88,  It  was  stated:  "At- 
tachment, though  sometimes  called  an  ancillary 
or  auxiliary  proceeding,  is,  nevertheless,  In  all 
essentia]  respects,  a  suit.  The  affidavit  of  a 
plaintiff,  made  to  obtain  a  writ  of  attachment, 
and  the  affidavit  of  a  defendant  when  made 
denying  the  truth  of  the  averments  of  the 
plaintiff,  constitute  the  pleadings  in  the  proceed- 
ing." We  are  satisfied  that  an  attachment, 
while  It  Is  not  an  independent  action,  while 
It  is  auxiliary  and  ancillary  to  the  main  action 
in  which  it  may  be  obtained,  is  nevertheless  an 
action  or  cause  within  the  true  meaning  of 
such  words  as  used  in  the  section  of  our  stat- 
utes now  under  consideration;  and  we  are  fur- 
ther satisfied  that  the  hearing  on  a  motion  to 
discharge  an  attachment  is  such  a  trial  of 
Issues  of  fact  or  law  as  fulflils  the  meaning 
of  the  word  as  it  appears  In  the  aforementioned 
sections  of  our  statutes.  It  follows  that  the 
justice  of  the  peace  was  entitled  to  cliarge  and 
receive  one  dollar  as  a  fee  for  the  second  day's 
attendance  at  the  hearing  of  the  motion;  tliat 
his  taking  such  fee  was  not  illegal;  conse- 
quently the  Judgment  assessing  a  penalty 
against  him  for  receiving  the  fee  was  wrong, 
and  must  be  reversed,  and  the  cause  remand- 
ed.   Reversed  and  remanded. 


YBTSCH  V.  NEISS  et  aL 
(SnpKme  Court  of  Mhmesota.    Dec  17,  1886.) 

PA.RTXBKRHIP— POWSB  Of  PaBTXBR  TO  BiSD  FlBM 

—Bills  and  Motss— Pkovikcb  or  Jukt. 

1.  A  firm  carrying  on  the  business  of  boring 
wells,  buying  materials  for  pumps  and  wind- 
mills, putting  these  materiais  together,  and  then 

g lacing  these  articles  itato  wells  l>ored  by  the 
rm,  or  already  Irared  or  dug  by  other  parties, 
cannot  be  held,  as  a  matter  of  law,  to  be  a  trad- 
ing co-partnership;  each  meml)er  having  im- 
plied authority  to  l>orrow  money  for  the  use  of 
the  firm,  and  to  execute  and  deliver  negotiable 
paper  therefor. 

2.  Whether  one  member  of  a  partnership  can 
bind  ilia  partners  by  making  promissory  notes 
in  the  finn  name  is  a  question  or  authority  to  ex- 
ecute the  notes,  and  is  not  to  be  determined  by 
simply  ascertaining  for  whose  l>enefit  the  notM 
were  made. 

3.  The  authority  to  borrow  money  for  the  use 
of  the  firm,  and  to  execute  negotiable  paper 
therefor,  may  Ije  implied  trom  the  nature  of  the 
business,  according  to  the  usual  course  in  which 
it  is  carried  on,  or  aa  reasonably  necessary  or  fit 
for  its  successful  prosecution;  or,  if  it  cannot 
be  found  in  that,  it  may  still  be  Inferred  from 
the  actual,  thongh  exceptional,  course  and  con- 
duct of  the  businesr"  of  the  partnership  itself, 
as  personally  carried  on,  with  the  knowledge, 
actual  or  presumed,  of  the  partner  sought  to  he 
charged. 

4.  In  ail  cases  where  the  court  cannot  hold,  as 
a  matter  of  law,  that  the  firm  is  a  nontrading  co- 
partnership, and  that  its  members  cannot  bind  the 
firm  by  the  execution  of  promissory  notes  with- 
out tlie  Icnowledge  and  assent  of  all  of  its  mem- 
bers, and  the  question  arises  as  to  the  authority, 
it  is  for  the  jury  to  say  what  the  nature  of  the 
bumness  in  each  case  is,  what  is  necessary  and 
proper  to  its  successful  prosecution,  and  what 
IS  mvolved  in  the  usual  and  ordinary  course  of 
its  management  by  those  engaged  in  it;  and  for 
the  jury  to  ascertain  and  determine  whether 
the  transaction  in  question  Is  one  wiiich  those 
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dealing  wHb  the  Srm  had  reaflon  to  believe  was 
authorized  by  all  of  its  members. 
(Srllabus  b7  the  Court.) 

Appeal  frcnn  district  court,  Wright  county; 
Charles  M.  Pond,  Jndge. 

Action  by  Joseph  Vetsch  against  J.  Adam 
Nelss  and  Nicholas  Georges,  as  partners. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant 
'Georges  appeals.    Reversed. 

W.  H.  Cutting,  for  appellant.  James  0. 
Tnrbox,  for  respondent. 

COLLINS,  J.  Action  upon  a  promissory 
note  aUeged  to  have  been  made  by  defend- 
ants, as  co-partners.  The  plaintiff  was  an  In- 
■dOTsee  after  maturity.  The  answering  defend- 
ant admitted  the  existence  of  a  partnership 
for  a  specified .  purpose  between  the  defends 
ants,  and  then  allied  that  the  note  was  ex- 
ecuted and  delivered  by  his  co-partner,  with- 
out his  knowledge  or  consent,  and  that  the 
sole  and  only  consideration  therefor  was  a 
{U'ivate  debt  due  from  such  paitnn'  to  the 
payee  named  In  the  note.  These  were  the  is- 
s«es  upon  which  the  parties  went  to  trial; 
and,  at  the  conclnsion  of  the  evidence,  the 
court,  upon  plaintiff's  motion,  instructed  the 
Jury  to  return  a  verdict  in  his  favor.  Such  a 
verdict  was  returned,  and  the  appeal  is  from 
an  order  denying  a  motion  for  a  new  trial. 

Several  assignments  of  error  are  urged  by 
counsel,  mostly  relating  to  the  rulings  of  the 
court  when  receiving  testimony;  but  we  pass 
all  of  them,  and  come  directly  to  that  which 
challenges  the  action  of  the  court  when  di- 
recting a  verdict  in  plaintiff's  favor.  The 
evidence  showed  conclusively  that  the  co-part- 
nexshtp  carried  on  the  business  of  boring 
wells,  buying  materials  fbr  pumps  and  wind- 
mills, patting  these  materials  together,  and 
placing  these  articles  into  wells  bored  by  the 
firm,  or  already  bored  or  dug  by  other  per- 
sons. Strictly  speaking,  it  was  not  a  trading 
partnership,  although  it  will  be  seen  upon  an 
examination  of  the  decisions  that  the  line  of 
idenKirlEatloB  between  what  are  trading  and 
what  are  nontradlng  partnerships  Is  very  in- 
definite and  Indistinct.  In  1  Bates,  Partn.  8 
3S!i,  the  author  states  that  trading  partner- 
ships are  frequently  called  commercial  or  mer- 
cantile partnerships,  but  that  these  terms 
seem  to  be  somewhat  too  narrow,  for  often- 
times mechanical  and  manufacturing  partner- 
ships are  Included  among  trading  partner- 
ships, the  test  being  founded,  not  on  the  na- 
ture of  the  articles  they  deal  in,  but  the  char- 
acter of  their  dealings.  Mr.  Bates  points  out 
the  difficulty  In  the  application  of  any  test 
for  the  purpose  of  determining  with  absolute 
certainty,  as  a  question  of  law,  what  are 
and  what  are  not  trading  partnerships,  and 
finally  concludes  that  if  the  partnership  con- 
templates the  periodical  or  continuous  or  fre- 
quent purchasing,  not  as  incidental  to  an  oc- 
cupation, but  for  the  purpose  of  selling  again 
the  thing  purchased,  either  in  its  original  or 


manufactured  state.  It  is  a  trading  partner- 
ship; otherwise,  it  is  not.  This,  as  a  general 
statement,  is  undoubtedly  correct,  but  the  dif- 
ficulty lies  in  Its  application,  as  will  be  seen 
by  an  examination  of  tb^  cases  cited  in  the 
volume  referred  to  (sections  328  and  329, 
the  last  treating  particularly  of  nontradini; 
firms),  all  of  the  cases  cited  being  partner- 
ships in  occupation;  and  in  some  of  tliese 
cases  the  difference  between  trading  and  non- 
trading  partnerships  seems  to  be  ignored,  the 
single  test  of  scope  of  busiuess  lieing  ad(^ed. 
While,  on  the  authorities,  it  may  not  be  very 
dUtlcult,  in  many  cases,  to  hold,  as  a  matter 
of  law,  that  the  Bcoi>e  of  the  business  carried 
on  by  a  certain  firm  renders  it  a  trading  part- 
nership, with  a  power  or  authority  resting  in 
each  partner  to  borrow  money  for  the  use  of 
the  firm,  and  to  execute  and  deliver  negotia- 
ble paper  therefor,  or  to  hold,  as  a  matter  of 
law,  that  the  firm  business  constitutes  it 
nothing  but  a  nontradlng  partnership,  hi 
wtilch  the  partners  have,  prima  facie,  no  an- 
thorlty  to  borrow  money,  or  to  bind  the  con- 
cern by  a  promissory  note,  there  are  many 
partnerships  concerning  which  no  rule  of  law 
as  to  the  Implied  powers  of  the  partners  with 
respect  to  firm  notes  can  be  applied  with  safe- 
ty. In  these  cases  the  authority  of  either 
partner  in  this  respect  must  be  detn-mined 
as  a  question  of  fact,  depending  upon  circum- 
stances peculiar  to  each.  Certain  it  is,  from 
the  nature  of  the  business  conducted  by  de- 
fendant firm,  that  the  court  below  could  not 
hold,  as  a  matter  of  law,  that  it  was  a  trad- 
ing partnership,  and  hence  that  each  partner 
had  implied  authority  to  borrow  money  for 
its  use,  and  to  execute  and  deliver  a  firm  note 
for  the  same. 

The  evidence  conclusively  showed  that  the 
note  tn  suit  was  given  for  money  borrowed 
to  pay  a  firm  debt,  incurred  for  Wxx  per- 
toratei  for  the  firm,  and  In  its  leglttmate  bwi- 
ness,  and  that  the  money  so  obtained  was 
used  by  the  partner  who  made  the  note  in 
payment  of  this  indebtedness.  But,  when  the 
partnership  Is  strictly  nontradlng,  it  can  make 
no  difference  that  the  money  was  actually 
used  for  Its  benefit.  1  Bates,  Partn.  S  343, 
and  citations.  The  question  is  one  of  author- 
ity to  execute  the  note,  not  as  to  what  became 
of  the  proceeds,  or  for  whose  benefit  they 
were  used.  But  in  cases  where  the  court 
cannot  say,  as  a  matter  of  law,  that  the  firm 
is  either  a  trading  or  a  nontradlng  partner- 
ship, and  that  each  member  has  or  has  not 
the  power  to  bind  the  firm  by  the  issuance  of 
negotiable  paper,  the  test  seems  to  be  wheth- 
er the  Issuing  of  such  paper  is  essential  to 
carry  into  effect  the  ordinary  purpose  for 
which  the  partnership  was  formed.  Id. 
And,  of  course,  the  fact  that  the  firm  derived 
the  benefit  of  the  act  may  be  taken  into  con- 
sideration when  applying  this  test.  The  lia- 
bility of  one  partner  upon  promissory  notes 
and  other  contracts  made  by  a  co-partner, 
without  his  actual  knowledge  or  assent,  is  a 
question  of  agency;  and  the  hiw  applicable 
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to  the  caae  now  before  us  Is  ooncis^  stated 
in  Irwin  ▼.  WUUar,  110  U.  S.  499,  4  Sup.  Ct 
160,  thus:  "If  the  contract  of  partnership 
is  silent,  or  the  part7  with  whom  the  dealing 
has  taken  place  has  no  notice  of  its  limita- 
tions, the  authority  for  each  transaction  may 
be  implied  from  the  nature  of  the  business, 
according  to  the  usual  and  ordinary  course 
in  which  It  is  canted  on  by  tliose  engaged 
in  it,  in  the  locality  which  is  its  seat,  or  as 
n.asonably  necessary  or  fit  for  its  successful 
pi-osecntlon.  If  It  cannot  be  found  in  that, 
it  may  still  be  Inferred  from  the  actual, 
thongh  exceptional,  course  and  conduct  of  the 
business  of  the  partnership  itself,  as  person- 
ally carried  on,  with  the  knowledge,  actual  or 
presumed,  of  the  partner  sought  to  be  char- 
ged." And  the  learned  justice  who  wrote  the 
opinion  proceeds  to  say:  "What  the  Batnre 
of  that  business  in  each  case  is,  what  is  nec- 
essary and  proper  to  Its  successful  prosecu- 
tion, what  is  Involved  In  the  usual  and  ordi- 
nary course  of  its  management  by  those  en- 
gaged In  It,  at  the  place  and  time  where  It  is 
carried  on,  are  all  questions  of  fact,  to  be 
decided  by  the  Jury,  from  a  consideration  of 
an  the  circumstances  which,  singly  or  in 
combination,  affect  its  cliaracter,  or  deter- 
mine its  peculiarities;  and  from  them  all,  giv- 
ing to  each  Its  due  weight.  It  is  Its  province 
to  ascertain  and  say  whether  the  transaction 
in  question  Is  one  which  those  dealing  with 
the  firm  bad  reason  to  believe  was  author- 
ized by  all  of  Its  members."  See,  also,  Dow- 
llBg  T.  Bank,  14S  U.  S.  512,  12  Sup.  Ct.  928. 
The  cotvt  erred  in  holding,  as  a  matter  of 
law,  that,  upon  any  view  of  the  facts,  the 
Jury  could  not  find  for  the  defendant  who  an- 
swered. We  have  not  alluded  to  the  testi- 
mony introduced  by  plaintiff  which  tended  to 
show  that  the  defendant  Just  referred  to 
knew  that  bis  partner  was  to  borrow  the 
money  from  the  payee  of  the  note,  and  to 
make  the  note  in  snit,  for  such  knowledge  was 
denied.  It  is  hardly  necessary  to  say  that  if 
the  Jury  found  that  he  was  advised  that  the 
money  was  to  be  borrowed,  and  the  note 
given,  and  assented  to  it,  either  actually  or 
i»7  ImpIIcatloii,  a  verdict  in  plalntifTs  favor 
could  be  sustained  on  this  fact  alone.  Order 
reversMHl.  and  new  trial  granted. 


McKUSICK  et  al.  v.  O'GORMAN.' 
(Supreme  Court  of  Minnesota.     Dec.  7,  1886.) 

Pi.EDOR  or   CoU,ATEK»I.S— COXVERSIOH  BT 
Pi.EllORK. 

Held,  that  the  findlDg  and  decision  of  the 
trial  ooort,  to  the  effect  that  the  appellant  bank 
converted  certain  stock  held  by  it  as  security 
for  the  payment  of  its  claim  against  the  princi- 
pal defendant,  is  not  sustained  by  the  evidence. 
Mitdiell  and  Canty,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washington 
county;  F.  M.  Crosby,  Judge. 

Action  between  Myron  I.  McKuslck  and  J. 
C.  O'Gorman,  receiver  of  Seymour,  Sablu  &  i 


Co.,  and  the  Wlndhaai  Coonty  Savings  Baak 
of  DanlelaonTille.  From  an  order  disallow- 
ing the  daim  of  the  bank  and  refusing  a  new 
trial,  the  bank  appeals.    Reversed. 

B.  D.  Bufi9ngton  and  John  M.  Gilman,  for 
appellant.    J.  N.  Searles,  for  respondent. 

START,  0.  J.  In  the  original  action  of 
McKnsi<ft  against  Seymour,  SaUn  &  Oo.,  an 
insolvent  corporation,  and  on  May  12,  1884, 
the  respondent,  O'Gorman,  was  appointed 
receiver  of  the  property  of  the  corporation 
under  the  provisions  of  chapter  76,  Gen.  St. 
1878  (section  S889-«911,  Gen.  St.  1894).  The 
api>ellant,  the  Windham  County  Savings 
Bank,  a  creditor,  dnly  filed  Its  dalm  with  the 
receiver,  who  contested  Its  allowance.  The 
trial  court  found  as  a  fact  that  the  bank  had 
converted  certain  stock  held  by  It  as  collat- 
eral security  for  the  payment  of  Its  claim, 
which  exceeded  In  value  the  amount  of  its 
claim,  and  as  a  conclusion  of  law  disallowed 
the  claim.  The  bank  appealed  from  an  or- 
der denying  Its  motion  for  a  new  trial.  The 
principal  contentlcw  of  the  bank  in  this  court 
is  that  there  was  no  conversion  of  the  col- 
lateral stock  shown,  and  that  the  trial  court 
erred  In  so  finding  and  deciding.  The  record 
fully  sustains  this  contention,  for  it  does  not 
show  that  either  Seymour,  Sabtn  &  Co.  or 
the  receiver  ever  owned  or  had  any  Interest 
In  the  collateral  stock,  or  that  it  was  the 
primary  fund  from  which  the  bank's  claim 
was  to  be  paid.  But,  on  the  contrary,  the 
record  shows  that  the  stock  was  owned,  re- 
spectively, by  F.  A.  Seymour  and  J.  A.  Wil- 
liams, subject  to  the  rights  of  the  bank 
thereto,  and  that  they  each  consented  to 
and  authorized  the  exchange  of  the  stock  for 
that  of  another  corporation,  which  exchange 
the  receiver  claims  was  a  conversion  of  the 
stock  as  to  him  as  the  representative  of  the 
creditors  of  Seymour,  Sabin  &  Co.  The  rec- 
ord In  this  case  discloses  the  following  un- 
disputed facts:  The  bank  held  three  promis- 
sory notes  against  Seymour,  Sabln  &  Co.,— 
two  for  $3,000  each  and  one  for  $4,000;  In 
all  $14,000,— payable  to  the  order  of  D.  M. 
SaWn,  dated  January  12,  1884,  each  of  which 
was  indorsed  by  the  payee  and  three  other 
Indorsers.  The  bank  held  as  security  for  the 
payment  of  each  of  these  notes  18  certifi- 
cates, each  representing  20  shares  of  the  pre- 
ferrtd  stock  of  Seymour,  Sabln  &  Co.,  In  all 
360  shares,  of  the  par  value  of  $50  each. 
This  stock  was  guarantied  by  the  Northwest- 
em  Manufacturing  Car  Company,  a  corpora- 
tion. Twelve  of  these  certificates  were  Is- 
sued to  F.  A.  Seymour,  whose  name  appears 
on  the  face  of  each  as  the  person  entitled  to 
the  stocjc,  and  It  was  certified  therein  that 
he  was  the  owner  thereof.  The  other  sI.t 
shares  were  of  like  Import,  and  were  Issued 
to  J.  A.  Williams.  Both  Seymour  and  Wil- 
liams were  strangers  to  the  notes;  that  Is, 
neither  was  a  party  thereto.  There  is  a 
statement  on  each  note  that  It  Is  secured  by 
the  stock,  giving  the  number  of  the  certill- 
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cates.  When  or  hj  wbom  these  certlflcates 
weredellTered  to  the  bank  does  not  appear,  ex- 
cept that  they  must  have  been  so  delivered 
prior  to  February  10,  1885;  nor  whether 
there  was  ever  any  assignment  of  them  to 
the  bank.  But  on  thn  back  of  each  of  the 
Seymour  certificates  there  Is  an  undated  as- 
signment, executed  by  him,  selling  and  trans- 
ferring the  shares  of  stock  to  the  Minnesota 
Thresher  Manufacturing  &  Car  Company; 
and  attached  to  the  Williams  certlflcates 
there  was  a  power  of  attorney  executed  by 
him,  dated  July  16,  1885,  authorizing  the 
bank,  as  his  attorney,  to  transfer  the  stock 
to  the  thresher  company.  This  assignment 
and  power  of  attorney  were  executed  after 
the  stock  was  delivered  to  the  bank,  but,  as 
already  stated,  the  specific  time  whoi  the 
stock  was  delivered  to  the  bank  does  not  ap- 
pear. Neither  does  It  appear  from  the  evi- 
dence that  either  Seymour  or  Williams  ever 
received  any  consideration  whatever  for  the 
pledge  of  their  stock  for  the  payment  of  the 
notes  of  the  bank.  It  is  apparent  from  the 
record  that  the  reason  why  there  was  no  evi- 
dence on  this  and  other  material  points  was. 
as  we  shall  presently  see,  that  the  receiver's 
claim  that  the  bank  converted  this  stock  as 
to  him  was  an  afterthought,  asserted  for  the 
first  time  during  the  trIaL  The  bank,  on 
February  7,  1885,  filed  Ito  complaint  of  in- 
tervention in  the  original  action,  setting  up 
Its  ownership  of  the  three  promissory  notes 
against  the  corporation,  and  asking  that  the 
amount  thereof  be  allowed,  and  that  it  be 
permitted  to  share  as  a  creditor  in  the  distri- 
bution of  the  assets  of  the  corporation.  The 
complaint  also  stated  that  it  held  the  stock 
in  question.  On  May  5,  1885,  the  receiver 
filed  his  answer,  alleging,  in  substance,  that 
the  stock  held  as  collateral  by  the  bank  was 
his  property,  as  such  receiver,  subject  to  the 
rights  of  the  bank  thereto;  that  such  stock 
was  guarantied  by  the  Northwestern  Manu- 
facturing &  Car  Company;  that  it  was  pri- 
marily liable  for  the  payment  of  the  stock; 
that  a  receiver  of  the  property  of  the  car 
company  had  been  appointed  May  12,  1884; 
and  that  the  bank  had  proved  Its  claim  on 
such  guaranty  against  the  estate  of  such 
corporation,  and  that  the  assets  in  the  hands 
of  the  receiver  were  sufficient  to  pay  the 
claim  in  full.  The  reply  of  the  bank  put  in 
issue  the  allegations  of  the  answer,  except  it 
admitted  the  appointment  of  a  receiver  for 
the  car  company,  and  that  it  had  filed  its 
claim  on  the  guaranty  as  alleged.  No  fur- 
ther action  was  had  in  the  matter  for  more 
than  seven  years  after  issue  was  thus  Joined. 
The  Minnesota  Thresher  Manufacturing 
Company,  the  corporation  named  In  the  as- 
signment of  the  certificates  of  stock  by  Sey- 
mour and  in  the  power  of  attorney  of  Wil- 
liams, to  which  reference  has  been  made, 
purchased  at  a  receiver's  sale  all  of  the  as- 
sets of  the  car  company,  and  the  bank  sur- 
rendered the  preferred  stock  so  held  by  it 
to  the  thresher  company,  and  took  in  ex- 


change as  a  substituted  collateral  the  prefer- 
red stock  of  the  thresher  company  to  the 
amount  of  $19,250  par  value,  which  it  still 
holds.  Afterwards,  and  on  November  16, 
1892,  the  receiver  filed  an  amended  answer 
to  the  bank's  complaint  of  Intervention 
(which,  of  course,  took  the  place  of  the  orig- 
inal), in  which  he  made  no  claim  that  he. 
as  such  receiver,  or  the  corporation  of  Sey- 
mour, Sabln  &  Co.,  had,  or  ever  had,  any 
interest  in  the  preferred  stock  held  by  the 
bank.  On  the  contrary,  he  denied  In  bis  an- 
swer that  the  corporation  ever  made  the 
notes  held  by  the  bank,  or  received  any  con- 
sideration therefor,  and  alleged  that  certain 
pretended  officers  of  the  corporation,  secret- 
ly and  without  authority,  and  for  their  own 
benefit,  issued  the  notes  in  the  name  of  th« 
corporation.  He  further  alleged  on  informa- 
tion and  belief  that  the  special  preferred 
stock  held  by  the  bank  was  issued  without 
the  authority  or  knowledge  of  Seymour,  Sa- 
bln &  Co.,  its  stockholders  or  directors,  and 
in  violation  of  their  directions.  This  amend- 
ed answer  was  verified  by  the  receiver.  The 
allegations  of  this  answer  were  deemed  de- 
nied by  stipulation  of  the  parties.  There 
was  no  evidence  in  the  case  that  the  corpora- 
tion of  Seymour.  Sabln  &  Co.  were  author- 
iised  to  own,  hold,  or  pledge  its  own  stock, 
preferred  or  otherwise.  On  the  trial  the 
pilndpal  claim  of  the  receiver  which  ho 
sought  to  establish  was  that  the  corporation 
never  made  the  notes  in  question,  and  was 
not  liable  thereon;  but,  after  it  appeare<l 
from  the  evidence  that  the  bank  had  ex- 
changed the  collateral  stock  for  the  stock  of 
the  thresher  company,  he  claimed  that  the 
bank  bad  converted  the  stock  originally  held 
by  it,  and  the  trial  court  so  found  and  de- 
cided. 

If  It  had  been  shown  in  this  case  that  Sey- 
mour, Sabln  &  Co.  owned  or  had  any  interest 
in  the  pledged  stock,  or  that  it  was  the  pri- 
mary fund  for  the  payment  of  the  notes  held 
by  the  bank,  it  would  be  true,  as  claimed, 
that,  the  corporation  being  insolvent,  and  its 
affairs  in  process  of  being  wound  up  by  a 
receiver,  an  equity  would  arise  In  favor  of 
the  other  creditors,  which  would  require  the 
bank  to  exhaust  or  surrender  to  the  receiver 
Its  collateral  before  participating  in  the  fund 
in  court.  In  such  a  case  this  equity  could 
not  be  Impaired  by  the  bank  releasing  or  ex- 
changing the  collateral  without  the  consent 
of  such  creditors,  and  the  exchange  of  the 
stock  of  Seymour,  Sabln  Sc  0>.  for  that  of 
the  thresher  company  by  the  bank  without 
such  consent,  would  be  a  conversion  as  to 
the  receiver  representing  creditors.  But  this 
is  only  an  abstract  proposition  in  this  case, 
for  there  Is  nothing  In  the  record  to  support 
the  hypothesis  upon  which  It  rests.  It  Is 
suggested  that  It  does  not  appear  from  the 
evidence  that  the  owners  of  this  stock  pledg- 
ed It  as  security  for  the  debt  of  the  corpora- 
tion without  any  consideration  from  it,  and 
for  Its  accommodation.    The  burden,  in  view 
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of  the  special  facts  In  this  case,  was  on  the 
receiver  to  establish  that  the  corporation  had 
some  interest  or  equity  in  the  stoclc;  not  on 
the  bank  to  prove  a  negative  that  it  bad  no 
such  interest  The  bank  was  not  the  origi- 
nal payee  of  the  note,  but  D.  M.  Sabln;  and 
there  is  nothing  in  the  case  to  show  that  the 
stock  in  question  was  ever  pledged  by  its 
owners  as  security  for  the  payment  of  these 
notes  until  they  were  transferred  by  Sabin 
to  the  bank,  or  that  the  stock  was  not  so 
pledged  for  the  accommodation  of  Sabin. 
But,  whatever  the  fact  may  have  been,  the 
relation  of  the  corporation  to  this  stock,  and 
its  interest  therein.  If  any,  were  matters  pe- 
culiarly within  the  knowledge  of  the  corpo- 
ration and  the  receiver.  The  bank  was  with- 
out such  knowledge.  In  exchanging  the  col- 
lateral It  acted  without  any  notice  of  any 
supposed  claim  of  the  corporation,  upon  the 
apparent  absolute  ownership  of  the  stock  by 
Seymour  and  Williams,  and  exchanged  the 
stock  for  the  substituted  collateral  by  virtue 
of  the  assignment  and  power  of  attorney 
made  by  such  owners  after  the  stock  had 
been  pledged.  This  shows  that  they  still 
claimed  to  be  the  owners  of  the  stock,  and 
were  exercising  acts  of  ownership  as  to  it. 

It  is  claimed  in  the  brief  of  the  respondent 
that  the  failure  of  the  receiver  to  show  that 
either  he  or  the  corporation  bad  any  Interest 
or  equity  in  the  stock  was  not  urged  in  the 
court  below.  This  Is  substantially  true.  But 
the  question  of  conversion  was  not  litigated, 
except  incidentally.  The  receiver  stood  upon 
the  defense  made  in  bis  amended  answer, 
that  the  corporation  never  made  the  notes, 
and  that  it  never  issued  the  stock;  that  is, 
he  repudiated  any  claim  to  the  stock,  and  In- 
sisted that  it  bad  no  legal  existence.  That 
there  was  no  abandonment  of  the  issues  ten- 
dered In  the  amended  answer,  or  addition 
of  any  new  ones.  Is  apparent  from  the  claim 
of  the  attorney  of  the  receiver,  made  near 
the  close  of  the  trial,  to  the  effect:  There 
are  only  three  propositions  in  this  case:  (1) 
The  conversion  of  the  collaterals;  (2)  wheth- 
er, nnder  the  stipulation,  conversion  can  be 
shown  as  a  defense;  (3)  whether,  nnder  the 
circnmstances  that  these  notes  were  issued, 
the  corporation  exceeded  Its  powers,  and 
whether,  as  a  matter  of  law,  that  can  be  con- 
sidered as  a  defense.  It  is  unnecessary  to 
discuss  the  stipulation  referred  to,  for  It  did 
not  change  the  Issues,  or  allude  in  any  man- 
ner to  the  conversion  of  the  notes.  In  a 
word,  the  record  shows  that  the  exchange  of 
collaterals  was  made  by  the  bank  with  the 
consent  and  express  authority  of  the  parties 
owning  the  stock  originally  pledged,  and  It 
does  not  show  that  Seymour,  Sabin  &  Co., 
or  Its  receiver,  had  any  Interest  or  equity 
therein,  and  thit  the  receiver  repudiated 
both  the  notes  and  the  stock  pledged  for 
tbelr  payment  The  finding  and  decision  of 
the  trial  court  that  the  bank  converted  the 
stock  is,  therefore,  wholly  unsupported  by 
the  evidence,  and  a  new  trial  must  be  grant- 


ed. With  reference  to  such  trial,  it  Is  only 
necessary  to  add  that  if  it  shall  be  establish- 
ed that  Seymour,  Sabin  &  C!o.  were  the  own- 
ers, equitable  or  otherwise,  of  the  stock,  or 
that  it  was  the  primary  fund  for  the  pay- 
ment of  the  notes,  then  the  exchange  of  col- 
laterals by  the  bank  without  the  consent  of 
the  receiver  was  a  conversion  of  the  original 
stock,  and  it  must  account  with  the  re- 
ceiver In  the  adjustment  of  the  amount  of 
Its  claim  against  the  corporation  for  the 
valne  of  the  stock  at  the  time  of  such  ex- 
change or  conversion.  And,  further,  that  the 
fact  that  J.  C.  O'Gorman,  the  receiver,  wit- 
nessed the  transfer  of  the  stock,  does  not 
prove  that  he  consented,  as  receiver,  to  such 
exchange  of  collaterals.  He  could  not  so  as- 
sent without  the  permission  and  authority 
of  the  court  Order  reversed,  and  new  trial 
granted. 

CANTY,  J.  I  cannot  concur  in  the  fore- 
going opinion.  In  1884,  Seymour,  Sabin  & 
Co.,  a  corporation  organized  under  the  laws 
of  this  state,  was  Insolvent,  and  the  plain- 
tiff, one  of  its  creditors,  commenced  this  ac- 
tion against  it  under  chapter  76,  Gen.  St 
1878  (sections  5880-6911,  Gen.  St  1894);  to 
have  a  receiver  appointed,  Its  assets  seques- 
tered, and  their  proceeds  distributed  among 
its  creditors.  A  receiver  was  appointed,  and, 
pursuant  to  an  order  of  the  court  requiring 
the  other  creditors  to  present  their  claims 
and  become  parties  to  the  action,  the  appel- 
lant bank  filed  its  claims,  and  became  a 
party.  The  matter  dragged  along  until  1894, 
when  a  trial  was  had  on  the  claim  before  the 
court  without  a  Jury,  and  from  an  order  dis- 
allowing the  claim  the  bank  appeals. 

The  appellant  claims  on  three  promissory 
notes  aggregating  (14,000  and  interest  made 
to  It  by  Seymour,  Sabin  &  Co.  The  defense 
is  that  appellant  held,  as  collateral  security 
for  the  payment  of  these  notes,  360  shares 
of  the  special  preferred  stock  of  Seymour, 
Sabin  &  Co.,  of  the  aggregate  face  value  of 
$19,000,  the  payment  or  redemption  of  which 
stock  was  guarantied  by  the  Northwestern 
Manufacturing  &  Car  Company,  another  cor- 
poration; that  this  stock  was  converted  by 
appellant,  and  was  of  greater  value  than  the 
amount  of  appellant's  claim.  This  the  court 
below  found  to  be  true.  Two  days  after  this 
suit  was  commenced,  a  similar  suit  was  com- 
menced against  the  car  company,  and  a  re- 
ceiver was  appointed  for  It  also.  Thereafter, 
In  February,  1885,  appellant  transferred  and 
delivered  such  collateral  so  held  by  It  to  the 
Minnesota  Thresher  Manufacturing  Compa- 
ny, a  corporation  then  lately  organized,  and 
In  consideration  thereof  received  from  the 
latter  corporation  its  special  preferred  stock 
to  the  amount  of  $19,250.  This  is  the  trans- 
action which  the  court  finds  to  be  a  conver- 
sion of  the  collateral.  Appellant  contends 
that  this  exchange  of  stock  was  not  a  con- 
version, because  the  Seymour,  Sabin  &  Co. 
stock  was  Issued  part  in  the  name  of  one 
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Seymour  and  part  in  the  name  of  one  Wil- 
liams, and  on  the  back  of  the  Seymour  cer- 
tificates, aa  introduced  in  evidence,  there  ap- 
pears the  written  transfer  of  Seymour  to 
the  thresher  company,  and  with  the  Wil- 
liams certificates  appears  his  written  power 
of  attorney  authorizing  appellant  to  transfer 
his  stock  to  the  thresher  company.  I  can- 
not agree  with  appellant.  It  sufllciently  ap- 
pears from  the  evidence  and  admissions  In 
the  record  that  neither  of  these  transfers  of 
Seymour,  nor  this  powei  of  attorney  from 
Williams,  were  made  as  a  part  of  the  orig- 
inal transaction  of  putting  up  this  stock  as 
collateral;  but  were  all  made  afterwards. 
But  conceding,  for  the  purpose  of  the  argu- 
ment, that,  as  appellant  contends,  and  the 
majority  holds,  the  record  shows  that  Sey- 
mour and  Williams  are  the  owners  of  tlfis 
stock,  subject  to  the  rights  of  the  apttellant 
bank,  it  does  not  follow  that  the  consent  of 
Seymour  and  Williams  alone  was  sufficient 
to  prevent  the  transaction  from  being  a  con- 
version of  the  collateral  as  to  the  other 
creditors  of  Seymour,  Sabin  &  Co.  It  no- 
where appears  that  Seymour  and  Williams, 
or  either  of  them,  put  up  this  stock  as  collat- 
eral security  without  any  consideration  run- 
ning to  them,  and  for  the  mere  accommodation 
of  Seymour,  Sabin  &  Oo.  No  such  suggestion 
or  claim  is  made  anywhere  In  the  record. 
For  all  that  appears,  this  stock  may  be  the 
primary  fund  out  of  which  the  claim  of  ap- 
pellant should  be  paid.  In  the  condition  of 
this  record  It  cannot  be  presumed  that  this 
stock  was  such  a  mere  accommodation  sure- 
ty. When  the  latter  corporation  became  In- 
solvent, and  its  assets  were  sequestered  by 
the  court,  an  equity  arose  in  favor  of  Its 
other  creditors  that  appellant  should  exhaust 
its  collateral  security  or  surrender  it  to  the 
receiver  before  participating  In  the  fund  in 
court.  This  equity  could  not  be  defeated, 
evaded,  or  modified  by  the  independent  ac- 
tion of  the  appellant  and  Seymour  and  Wil- 
liams. When  the  Insolvent  estate  is  thus 
sequestered,  this  equity  becomes  a  fixed 
right,  which  cannot  be  defeated  by  the  se- 
cured creditor  releasing  the  security  without 
the  consent  of  the  other  creditors.  If  he 
cannot  release  It,  be  cannot  barter  It  ofC  for 
something  else,  without  being  liable  to  be 
charged  by  the  other  creditors  with  conver- 
sion, when  he  comes  to  participate  in  the 
common  fund  In  court.  Then,  as  to  such 
other  creditors,  appellant  was  guilty  of  con- 
verting the  collateral. 

The  majority  hold  that  we  must  presume 
that  this  collateral  was  mere  accommoda- 
tion security.  The  effect  of  such  decision 
will  be  that  In  every  case  where  an  Insolvent 
estate  Is  being  administered  In  court  for  the 
benefit  of  all  the  creditors,  a  creditor  hold- 
ing collateral  security  may  come  in  and  par- 
ticipate In  the  fund  equally  with  the  unse- 
cured creditors  for  the  whole  amount  of  his 
claim,  though  he  has  converted  the  security, 


or  still  holds  It  unexhausted,  unless  the  oth- 
er creditors  are  able  to  prove  affirmatively 
that  such  collateral  security  was  not  put  up 
by  the  third  party  owning  the  same,  or  the 
third  party  In  whose  name  it  was  Issued,  as 
mere  accommodation  iiecurlty,  and  without 
any  consideration  running  to  him.  I  cannot 
consent  to  such  a  shifting  of  the  burden  of 
proof  on  to  the  general  creditors,  who  are 
total  strangers  to  the  whole  transaction,  and 
are  not  presumed  to  have  knowledge  of  the 
facts.  If  the  appellant  bank  desired  to  Jus- 
tify its  conversion,  or  apparent  convasion  of 
the  collateral,  the  burden  was  on  it  to  show 
that. such  collateral  was  such  mere  accommoda- 
tion security. 

The  majority  seem  to  lay  stress  on  the  In- 
defiulteness  of  the  Issues,  and  the  failure  of 
the  receiver  In  bis  answer  to  set  up  the  de- 
fense of  conversion.  It  was  not  necessary 
for  the  receiver,  or  any  one  else  in  the  case, 
to  answer  or  reply  to  appellant's  pleading  at 
all,  but  his  claim  stood  denied  by  all  other 
parties.  See  Pioneer  Fuel  Co.  v.  St.  Peter 
St.  Imp.  Co.  (^Unn.)  67  N.  W.  217. 

MITCHELL,  J.  The  only  difference  of 
opinion  between  us  seems  to  be  as  to  the 
burden  of  proof.  Undoubtedly  the  burden 
was  on  the  receiver  to  prove  a  conversion. 
But  when  he  proved  that  the  bank  held  col- 
lateral security  which  it  had  disposed  of 
without  applying  the  same  on  Its  claim,  I 
think  be  had  made  out  a  prima  facie  case; 
and,  if  there  were  any  facts  which  would 
show  that  no  equity  existed  in  favor  of  other 
creditors  as  to  the  disposition  and  applica- 
tion of  this  collateral,  the  burden  was  on 
the  bank  to  prove  them.  I  do  not  think 
that  any  facts  were  disclosed  by  the  evi- 
dence which  disproved,  at  least  conclusive- 
ly, the  existence  of  such  an  equity,  or  re- 
butted the  prima  fade  case  made  out  by  the 
receiver.  I  therefore  unite  In  the  dissent  of 
Justice  CANTY. 

COLLINS,  J.  If  nothing  had  appeared  on 
the  trial  of  this  cause  in  relation  to  the  Sey- 
mour and  Williams  stock  shares  except  that 
they  were  held  by  the  bank  as  collateral.  It 
Is  probable  that,  as  contended  by  the  dis- 
senting members  of  the  court,  the  burden 
would  be  on  the  bank  to  show  that  the  cred- 
itors of  Seymour,  Sabin  &  Co.  had  no  eq- 
uities therein  at  the  time  the  collaterals  were 
exchanged.  But  when  it  was  made  to  ap- 
pear that  the  original  collateral  was  the 
property  of  Seymour  and  Williams,  that  they 
exercised  acts  of  ownership  over  It  while  It 
was  in  the  hands  of  the  bank,  and  that  the 
latter  made  the  exchange,  presumptively  In 
good  faith,  by  their  express  authority  and 
direction,  the  burden.  In  my  opinion,  was 
shifted  upon  the  receiver  to  show  that,  as 
the  representative  of  the  creditors,  he  had 
some  Interest  therein.  I  concur  In  the  views 
expressed  by  the  Chief  Justice.       . 
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CROWLET  et  nx.  t.  C.  N.  NELSON  LUM- 
BER CO.  et  al. 
(Supreme  Coart  of  Minnesota.     Dee.  8,  1896.) 
DEgD  —  Knowleoob    of    Ohanteb  —  CoTEN4:iT 
404IlfST    INOOIIBIIINOESI— DOWBB^ 
Caitcbllati  on — Fr  A  DD. 

1.  Where  a  gnuitee  named  in  a  deed  subse- 
quently conveys  in  dae  form  the  land  described, 
it  is  immaterial  that  the  deed  was  executed 
without  hia  knowledge,  and  was  not  actnally  de- 
livered to  him,  bat  was  delivered  to  the  party 
who  actually  pnrchaaed  the  land  and  procured 
the  execution  of  the  deed  in  which  he  was  named 
as  grantee.  He  acquiesces  and  assents  to  the 
transaction  by  hia  subsequent  conveyance.  Nor 
is  the  validity  of  the  deed  to  him  affected  by  the 
fact  that  his  grantor  had  no  knowledge,  when 
executing  and  delivering  the  same,  that  the 
real  purchaser  was  not  named  as  grantee  there- 
in. 

2.  A  contingent  right  of  dower  is  an  incum- 
brance on  land  previously  conveyed  by  the  bus- 
band  alone,  within  the  covenant  against  in- 
eumhrancee:  and  this  rule  has  not  been  chan- 
ged by  the  fact  that  aatates  in  dower  eo  nomine 
have  been  abolished,  and  there  has  been  substi- 
tuted in  this  state,  in  lieu  thereof,  a  life  estate 
in  the  homestead  of  the  husband,  and  title  in 
fee  to  an  nndivided  one-third  of  other  lands. 

3.  The  obligation  to  remove  this  incumbrance 
remains  upon  a  husband  who  has  sold,  and  by 
deed  with  full  covenants  of  warranty  has  con- 
veyed, lands,  without  having  his  wife  Join  in 
the  execution  of  smdi  conveyance. 

4.  When  a  party  to  whom  such  lands  have 
been  subsequently  conveyed  secures  the  execu- 
tion and  delivery  of  another  deed  from  the  hus- 
band, in  which  his  wife  joins,  the  transaction  is 
not  to  be  treated  as  a  purchase  of  the  land)  and 
the  rules  of  law  resi>ecting  fraudulent  represen- 
tations or  concealments  in  such  a  purchase  have 
oaiy  a  limited  application  to  it. 

5.  HeU,  in  this  action,  which  waa  brought  by 
a  husband  and  wife  to  set  aside  a  quitclaim 
deed  made  by  them  to  one  of  the  defendnnts,  up- 
on the  ground  of  fraudulent  representations  and 
concealments,  that  findings  of  fact  to  the  effect 
that  the  husband  had  prerionsly  sold,  and  by 
deed  containing  full  covenants  of  warranty  (in 
which  deed  the  wife  did  not  join)  had  conveyed, 
the  land  in  question  to  a  third  party,  who  sub- 
sequently sold  and  conveyed  the  same  to  such 
defendant;  and,  further,  that  no  reason  had 
been  shown  for  setting  aside  the  quitclaim  deed, 
— were  warranted  by  the  evidence. 

(SyUabna  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Page  Morris,  Judge, 

Action  by  Robert  C!rowley  and  wife  against 
the  C.  N.  Nelson  Lumber  (Company  and  oth- 
ers. Tliere  was  a  finding  for  defendants,  and 
from  an  order  denying  a  new  trial  plalntiiXs 
appeal.    Affirmed. 

H.  H.  Hoyt,  for  appellants.  Warner,  Rich- 
ardsoa  &.  Lawrence  and  Draper,  Davis  & 
Hollister,  for  respondents. 

(X>LLINS,  J.  This  action  was  orlgtnally 
brought  against  defendants  lumber  compa- 
ny, the  Chicago  &  Minnesota  Ore  Company, 
and  tbe  Wyoming  Iron  Company,  corpora- 
tions, for  the  purpose  of  setting  aside  a  deed 
of  conveyance  of  the  land  In  controversy, — 
100  acres,— executed  and  delivered  by  plain- 
tiffs, husband  and  wife,  to  defendant  lumber 
company,  on  the  ground  that  It  was  pro- 
cared  by  fraudulent  representations  and  con- 
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cealments.  There  were  no  allegations  In  the 
complaint  that  the  ore  company  or  the  Iron 
company  were  parties  to  tbe  fraud;  the  only 
averment  In  reference  to  them  being  that 
each  claimed  to  own  or  to  have  some  Inter- 
est In  the  land.  After  these  defendants  bad 
answered,  plaintiffs  procured  an  order  bring- 
ing the  Anbum  Iron  Company,  another  cor- 
poration. Into  the  case  as  an  additional  de- 
fendant,—not  as  a  party  to  the  alleged  fraud, 
but  as  claiming  to  be  the  owner  or  having 
an  interest  in  tbe  land.  The  allegations  in 
tbe  complaint  as  to  the  procurement  of  the 
deed.  In  which  plaintiffs  were  grantors  and 
tbe  lumber  company  grantee,  by  fraudulent 
practices,  were  pnt  In  Issue  by  tbe  answers 
filed  by  each  of  tbe  defendants.  The  lumber 
company  further  alleged  that  on  February 
16,  1882,  pUlnUff  Robert  Crowley,  then  a 
resident  of  the  state  of  Minnesota,  bad  duly 
entered  and  purchased  this  land  from  the 
general  government.  In  accordance  with  tbe 
provisions  of  tbe  pre-emption  act,  and  bad 
become  the  equitable  owner  of  the  same; 
that  on  February  20,  1882,  said  Crowley,  for 
a  valuable  consideration,  namely,  $500,  sold 
tbe  land  to  defendant  lumber  company,  and 
on  the  same  day  duly  executed,  acknowl- 
edged, and  delivered  to  one  David  Mcintosh, 
for  the  use  and  benefit  pf  the  company,  a 
deed, of  conveyance  thereof,  which  was  duly 
recorded  in  the  ofilce  of  the  register  of  deeds 
for  tbe  proper  county  on  March  1st  of  tbe 
same  year.  It  was  further  alleged  that  on 
May  20th,  following,  Mcintosh,  for  a  valu- 
able consideration,  duly  executed,  acknowl- 
edged, and  delivered  his  deed  of  that  date, 
whereby  be  duly  sold  and  conveyed  the  land 
in  question  to  the  lumber  company,  which 
deed  was  duly  recorded  May  20,  1882.  A 
copy  of  each  of  these  deeds  was  attached  to 
tbe  answer,  from  which  it  appeared  that 
each  contained  full  covenants  of  warranty. 
A  copy  of  the  deed  alleged  to  have  been  pro- 
cured by  fraud  was  also  made  a  part  of  tbe 
answer.  It  bore  date  December  5,  1893,  was 
properly  witnessed,  and  was  duly  acknowl- 
edge<l  before  a  notary  public,  having  a  seal 
of  ofilce.  In  the  province  of  Nova  Scotia.  The 
answer  of  defendant  lumber  company,  as 
well  as  separate  answers  filed  by  the  other 
defendants,  set  out  the  execution  and  deliv- 
ery of  a  number  of  mining  leases  and  con- 
tracts relating  to  tbe  land  in  question,  all 
bearing  upon  the  title  and  Interest  In  tbe 
land  claimed  by  tbe  defendants  other  than 
the  lumber  company.  This  company  claim- 
ed to  be  the  owner  In  fee  simple,  through 
the  deeds  before  referretl  to,  and  averred 
that,  st  the  time  Robert  Crowley  conveyetl 
to  Mcintosh,  he  was,  In  fact,  a  married  man; 
that  bis  wife,  plaintiff  Annie  Crowley,  was 
not  at  tbe  time,  and  never  had  been,  a  resi- 
dent of  the  state  of  Minnesota,  or  of  the 
United  States;  and  that  the  deed  of  Decem- 
ber 5,  1893,  was  executed  and  delivered  by 
tbe  Crowleys  and  obtaiued  by  the  lumber 
company  for  the  sole  purpose  of  completing 
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Its  title  to  the  land,  and  curing  the  defect 
wtalcb  existed  by  reason  of  her  failure  to 
join  in  the  execution  of  the  deed  in  which 
Mcintosh  was  grantee.  Replies  were  inter- 
posed to  the  answers,  In  which  it  was  de- 
nied that  on  the  day  mentioned  in  the  year 
1&S2,  or  at  any  time,  Robert  Crowley  had 
sold  the  laud  to  the  lumber  company,  or  had 
conveyed  it  to  Mcintosh  or  to  any  other  per- 
son, or  that  Mcintosh  had  at  any  time  con- 
veyed It  to  the  company  or  to  any  one  else. 
The  issues  made  by  these  pleadings,  and  on 
which  the  case  was  tried  by  the  court  with- 
out a  Jury,  were  well  defined,  and  may  be 
thus  stated:  First  Did  plalntitf  Robert  Crow- 
ley sell  the  land  to  the  lumber  company  In 
1882,  and  execute  and  deliver  the  warranty 
deed,  bearing  date  February  20th  of  that  year, 
in  which  Mcintosh  was  named  grantee? 
Second.  Did  Mcintosh  execute  and  deliver 
the  warranty  deed,  dated  May  20,  1882,  in 
which  the  lumber  company  was  named  as 
grantee?  And,  third,  was  the  deed  executed 
and  delivered  by  plaintiffs,  December  5,  1883, 
In  which  the  company  was  grantee,  procur- 
ed by  means  of  fraudulent  representations 
and  concealments? 

At  the  trial  defendants*  counsel  offered  in 
evidence  a  deed,  containing  full  covenants  of 
warranty,  bearing  date  February  20,  1882,  in 
which  Robert  Crowley  was  sole  grantor  and 
David  Mcintosh  was  grantee,  in  which  was 
described  and  conveyed  in  fee  simple  the  tract 
of  land  Involved  In  this  action.  This  instru- 
ment was  executed  and  aclcnowledged  before  a 
notary  public  of  this  state  in  the  manner  pre- 
scribed by  law,  and,  without  further  proof,  was 
admissible  in  evidence,  under  the  provisions  of 
Gen.  St.  18U4,  «  5759.  This  disposes  of  the 
assignment  of  error  based  upon  the  admission 
of  this  instrument  in  evidence,  over  plaintiffs' 
objection,  without  further  proof  of  its  execu- 
tion. Counsel  also  introduced  In  evidence  a 
deed,  of  date  May  20,  1882,  purporting  to  have 
been  executed  and  delivered  by  Mcintosh,  as 
sole  grantor,  to  the  lumber  company,  as  gran- 
tee, describing  and  conveying  the  land  in  ques- 
tion to  the  latter  with  full  covenants  of  war- 
ranty. This  deed  was  also  executed  and  ac- 
knowledged within  this  state,  in  accordance 
with  the  laws  thereof,  and,  witliout  further 
proof,  was  also  admissible  in  evidence.  Both 
parties  then  Introduced  evidence  in  relation  to 
the  execution  and  delivery  of  these  deeds.  The 
testimony  of  Robert  Crowley,  who  appeared 
as  a  witness,  was  an  attempted  denial  of  the 
execution  or  deliveiy  of  the  deed  in  which  he 
was  named  as  grantor,  while  Mcintosh,  also  a 
witness,  denied  tliat  he  knew  of  the  execution 
of  this  deed,  in  which  he  was  named  as  gran- 
tee, or  that  he  ever  received  it,  or  that  be  at 
any  time  conveyed  the  land  therein  described 
to  defendant  lumber  company.  This  Included 
a  positive  denial  that  he  executed  or  delivered 
the  deed  of  May  20,  1882,  in  which  he  was 
named  as  grantor,  and  the  company  as  gran- 
tee. The  object  of  this  testimony  was  to  re- 
but and  overcome  the  effect  of  the  admission 


in  evidence  of  what  purported  to  be  the  origi- 
nal conveyances,  and  this  Is  authorized  by  the 
provisions  of  section  6750,  supra.  Evidence  on 
this  point  was  also  introduced  by  defendimts. 
We  need  not  state  what  It  was,  but  from  an 
examination  of  it.  Including  the  cross-examina- 
tion of  Crowley  and  Mcintosh,  we  are  not 
only  convinced  that  the  trial  court  was  right 
when  finding,  as  facts,  that  Crowley  sold  the 
land  in  February,  1882,  to  the  lumber  com- 
pany, for  a  valuable  and  adequate  considera- 
tion, paid  to  him  by  It;  that  on  the  20th  day 
of  that  month  he  duly  executed,  acknowledged, 
and  delivered  the  deed,  with  full  covenants  of 
warranty,  in  which  Mcintosh  was  grantee; 
that  this  was  done  at  the  instance  and  request 
of  the  purchaser;  and  that  thereafter,  Jkloy  20. 
1882,  Mcintosh  duly  executed,  acknowledged, 
and  delivered  the  deed  to  the  purchaser  lumber 
company,  in  which  it  was  named  as  grantee, — 
but  that  any  finding  in  opposition  to  these 
would  have  been  against  the  dedded  weight  of 
the  evidence.  It  is  argued  by  counsel  that,  in 
any  event,  the  Crowley  deed  conveyed  noUiiug. 
because  the  grantor  did  not  Icnow  that  Mcin- 
tosh was  named  as  grantee,  and,  again,  because 
it  was  never  delivered  to  the  latter.  It  being 
shown  that  it  never  came  Into  his  actiul  pos- 
session. That  Mcintosh  was  named  as  grantee 
In  the  deed,  Crowley  being  In  ignorance  of  the 
fact,  was  of  no  consequence.  Crowley  might 
have  insisted  upon  the  name  of  the  real  pur- 
chaser being  Inserted  as  grantee,  but  the  va- 
lidity of  his  deed  Is  not  affected  by  the  fact 
that  it  was  not  'i^e  conveyance  was  not  in- 
valid because  the  name  of  a  third  party  was 
Inserted  before  Its  execution.  It  la  also  true 
that  a  deed  must  be  delivered  before  It  takes 
effect.  But  here  was  delivery  to  the  actual  pui^ 
chaser.  If  Mcintosh,  then,  chose  to  convey  the 
land  described  to  the  limiber  company  while 
the  deed  was  in  its  possession,  as  he  did,  be 
acquiesced  in  and  assented  to  all  that  previous- 
ly transpired,  and  the  conveyance  operated  pre- 
cisely as  if  he  had  knowingly  been  a  party  to 
all  that  bad  been  done,  and  had  actually  re- 
ceived the  Crowley  deed  in  his  own  hands. 

Counsel  for  plaintiffs  dispose  of  a  number  of 
their  assignments  of  error,  in  relation  to  the 
admission  In  evidence  of  a  number  of  exhiblta, 
quite  summarily  in  their  argument  We  are  of 
the  opinion  that  the  court  did  not  err  In  Ita 
rulings,  and  that  It  is  clearly  .unnecessary  for 
us  to  discuss  any  of  these  assignments.  And, 
obviously,  the  court  ruled  correctly  when  It 
refused  to  permit  the  witness  Mcintosh  to 
state'what  occurred  between  the  witness  Uowau 
and  himself  when  they  met  In  the  western 
country. 

This  brings  us  to  a  consideration  of  the  a^ 
pellants'  main  contention  that  the  court  was 
not  warranted  in  finding,  as  a  fact,  that  the 
quitclaim  deed  from  them  to  defendant  lum- 
ber company,  of  date  December  5,  1803,  was 
obtained  without  fraud,  and  was  and  la  a 
valid  deed  of  conveyance  of  the  land  in  ques- 
tlcm.  This  is  equivalent  to  asserting  that  the 
evidence  required  a  finding  that  this  deed  was 
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obtalued  by  fraudulent  representation  or  con- 
cealments, on  which  there  Bhould  be  baaed  an 
order  for  Judgment  setting  it  aside.  We  can* 
not  agree  with  cojnsel.  At  the  outset,  it  is 
well  to  state  that,  when  Crowley  conveyed  this 
land,  in  1883,  and  for  many  years  afterwards, 
it  was  supposed  to  be  principally  valuable  for 
the  pine  timber  then  growing  thereon.  But 
later,  and  a  few  years'  prior  to  1S93,  there  was 
discovered  upon  It  one  of  the  richest  deposits 
of  iron  ore  ever  found  in  that  section  of  the 
counti7,  and  it  became  immensely  valuable. 
This  led  to  a  close  scrutiny  of  the  title  by  the 
Inmtier  company,  and  the  discovery  that  Crow- 
ley was  a  married  man  when  he  conveyed  to 
Mcintosh.  Further  investigation  disclosed  that 
liis  wife  was  still  living,  both  residing  near 
Sidney,  Province  of  Nova  Scotia.  A  quitclaim 
deed  of  the  land  was  then  prepared,  and  the 
witness  Gowan  sent  by  the  company  to  Sid- 
ney to  secure  Its  execution  by  Crowley  and 
ills  wife.  As  to  what  occurred  then,  what 
was  said  and  done  by  and  between  the  par> 
ties,  the  trial  court  had  the  right  to  accept 
the  version  given  by  Gowan,  and  reject  that 
of  plaintiffs,  although  this  may  not  be  very 
material,  in  view  of  the  fact,  which  is  impor- 
tant, that  Crowley  bad  already  sold,  and  by 
warranty  deed  conveyed,  the  land,  and  the 
only  object  in  procuring  the  quitclaim  was  to 
perfect  the  title,  affected,  as  it  was,  by  the 
circumstance  that  Crowley  was  a  married  man 
when  he  deeded,  and  his  wife  had  not  Joined 
in  the  deed.  According  to  Gowan's  version, 
he  first  met  Crowley  "on  the  street  In  Sidney, 
and  recognized  him,  they  having  been  ac- 
quainted In  18i2.  After  a  little  general  con- 
versation Gowan  told  Crowley  what  his  pur- 
pose was  in  visiting  Sidney,  reminded  him  of 
the  fact  that  Mrs.  Crowley  had  not  signed  the 
original  conveyance,  and  Informed  him  that  be 
came  to  obtain  a  quitclaim  deed  of  the  prop- 
erty. Crowley  expressed  a  willingness  to  have 
such  a  deed  executed,  and  at  his  suggestion  a 
certain  notary  public  was  secured  to  go  to 
Crowley's  honse  to  take  the  acknowledgment. 
The  notary  and  Gowan  went  together,  arriv- 
ing at  the  bouse  before  Mr.  Crowley  came  in. 
There  was  more  or  less  conversation  between 
the  notary  and  Mrs.  Crowley  before  Mr.  Crow- 
ley came  in,  but  nothing  was  said  about  the 
deed.  A  lunch,  prepared  by  Mrs.  Crowley, 
was  then  eaten,  and  at  the  suggestion  of  the 
notary  the  parties  proceeded  to  the  execution 
of  the  deed.  Gowan  handed  the  quitclaim 
to  be  signed  to  the  notary,  and  also  the  orig- 
inal deed  from  Crowley  to  Mcintosh,  telling 
him  to  compare  the  description  to  satisfy  the 
Crowleys  that  they  were  the  same.  The  no- 
tary spread  both  deeds  on  the  table,  made  the 
examination,  and  assured  the  Crowleys  that 
the  land  described  was  the  same.  Mr.  and 
Mrs.  Crowley  then  signed  the  deed,  it  was 
witnessed  by  two  witnesses  aside  from  the  no- 
tary, the  acknowledgment  was  taken,  and  the 
deed  banded  to  Gowan.  After  this  Crowley 
expressed  a  wish  that  Gowan  go  and  look 
about  the  little  place  on  which  he  was  living, 


and  also  remarked  that  if  Mr.  Nelson  (of  the 
lumber  company)  had  come  himself  to  Sidney 
to  obtain  the  deed  he  would  have  paid  $30  or 
$40  for  It.  Gowan  professed  a  wlUlngneas 
to  pay,  and  handed  $40  to  Crowley,  who 
immediately  placed  it  in  his  wife's  hands. 
This  was  the  substance  of  what  occurred  when 
the  deed  was  signed.  Gowan  admitted  that 
he  said  nothing  about  the  discovery  of  iron  on 
the  land,  and  also  that  he  stated  to  the  Crow- 
leys that  the  fire  had  run  through  a  part  of 
the  land,  and  that  it  was  In  a  dangerous  loca- 
tion, the  timber  liable  to  bum,  and  the  com- 
pany wanted  the  deed  because  the  flres  had 
run  through  the  timber.  He  also  admitted 
that  he  was  asked  if  the  land  was  valuable,  to 
which  he  answered  that  all  land  was  valuable 
In  that  locality.  It  stood  admitted  upon  the 
trial  that  little  or  no  damage  had  been  done 
to  the  timber  by  fire  when  Gowan  procured 
the  deed,  although  there  was  evidence  tending 
to  show  that  he  had  been  informed  that  fire 
had  run  through  and  Injured  it  quite  consid- 
erably. Gowan  also  admitted  that,  when  ask- 
ed about  his  visit  to  Sidney,  he  told  Crowley 
that  he  had  business  In  New  Brunswick  In 
respect  to  an  estate.  From  the  evidence  It  ap- 
peared that  he  went  from  Minnesota  to  Sidney 
direct,  and  returned  immediately,  having  no 
other  business.  His  statements  in  reference 
to  other  business  were  misrepresentations,  at 
least.  So  that  the  acts  of  omission  or  com- 
mission relied  upon  by  appellants  were  that 
Gowan  concealed  from  them  the  fact  that  the 
land  in  question  had  become  Immensely  valu- 
able, stated  that  the  fire  had  run  through  it 
so  as  to  Injure  the  timber,  and  for  this  reason 
the  lumber  company  wanted  a  deed,  and  fur- 
ther misrepresented  his  reasons  for  being  in 
that  vicinity  at  that  time. 

Now,  we  are  not  required,  as  before  Intimat- 
ed, to  pass  upon  the  facts  in  this  case  as  If  the 
transaction  of  December  5,  1893,  was  the  first 
occurring  between  these  parties.  It  Is  alto, 
gether  different  from  an  out  and  out  purchase 
of  the  land  by  the  lumber  company' upon  that 
day,  and  the  rules  of  law  which  would  gov- 
ern and  control  such  a  transaction  have  only 
a  limited  application  here,  and  we  need  not 
discuss  them.  Crowley  had,  in  18S2,  sold, 
and  by  warranty  deed  with  full  covenants  had 
conveyed,  the  land  in  fee  simple.  As  to  him 
the  title  was  perfect  in  the  company.  Mrs. 
Crowley  had  an  inchoate  and  contingent  right 
In  the  land,  which.  In  the  event  of  her  hus- 
band's death  before  her  own,  she  not  having 
assented  In  writing  to  a  disposition  thereof, 
would  ripen  into  a  title  in  fee  in  her  to  an 
undivided  one-third,  subject.  In  Its  Just  pro- 
portion with  other  real  estate,  to  the  payment 
of  such  debts  of  the  deceased  husband  as  were 
not  paid  from  the  personalty.  This  right  is 
of  the  same  general  nature  as  Inchoate  right 
of  dower  at  common  law.  The  right  was  not 
assignable.  It  had  no  real  value.  It  depend- 
ed upon  a  contingency,  and  the  only  thing  the 
wife  could  do  with  It,  when  Gowan  obtained 
the  deed,  was  to  relinquish  it  In  writing  to  the 
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comimny,  tnen  owner  of  tbe  fee.  It  was  an 
Incumbrance,  within  the  ecope  of  the  cove- 
oants  in  her  husttand's  deed.  An  Incum- 
brance, within  the  meaning  of  the  covoiant 
against  incumbrances,  includes  any  right  or 
interest  in  tbe  land,  which  may  subsist  In 
third  persons,  to  the  diminution  of  the  value 
of  the  land  not  consistent  with  the  passing 
of  the  fee  by  the  conveyance.  Frttz  v.  Pusey, 
31  Minn.  368,  18  N.  W.  94;  Macliey  t.  Har- 
mon, 34  Minn.  168,  24  N.  W.  702.  A  con- 
tingent right  of  dower  is  an  existing  incum- 
brance, within  the  covenant  against  Incum- 
brances. 2  Scrib.  Dower,  §  3,  and  cases  cited. 
That  estates  in  dower  eo  nomine  have  been 
abolished  in  this  state,  and  in  lieu  thereof  there 
has  been  substituted  a  statutory  right  to  a  life 
estate  In  the  homestead  of  the  husband,  and 
title  in  fee  to  an  undivided  one-third  of  all 
other  lands,  has  not  changed  the  rule.  If  any- 
thing, it  has  made  its  expediency  and  neces- 
sity more  apparent.  The  obligation  to  remove 
this  incumbrance  devolved  upon  Mr.  Crowley, 
the  husband,  and  the  right  to  enforce  the  obli- 
gation vested  in  the  lumber  company  upon  the 
execution  and  delivery  to  It  of  the  Mcintosh 
deed.  It  remained  so  vested  when  Glowan 
procured  the  deed  of  December  5,  ISdS,  and  it 
had  not  been  affected  by  the  discovery  of  a 
rich  mineral  deposit  on  the  land.  And  the  true 
cliatacter  of  tbe  transaction  at  Sidney  seema 
plain,  from  all  of  the  circumstances,  and  from 
wliat  the  court  had  a  right  to  find  occurred 
there.  Growan  was  not  there,  nor  did  he  pre- 
tend to  be,  to  purchase  the  land,  for  that  had 
already  been  done.  Nor  did  either  of  the 
Crowleys  so  understand  it.  There  were  no  ne- 
gotiations as  to  price,— no  price  agreed  upon. 
Nothing  was  said  about  payment  of  a  pur- 
chase price,  nor  of  the  payment  of  money,  ex- 
cept as  we  have  stated.  The  $10  which  Gow- 
an  handed  to  Crowley  was  in  the  nature  of  a 
gratuity.  Its  payment  was  not  exacted  by  the 
Crowleys,  but  was  brought  about  by  a  remark 
which  clearly  indicated  that  the  Crowleys 
liuew  that  they  had  no  valuable  interest  in  the 
property  to  dispose  of,  made  after  the  deed 
bad  t>een  executed  and  delivered  to  Go  wan  as 
tbe  representative  of  the  grantee.  It  is  ob- 
vious, from  what  was  said  and  done,  that  Mr. 
and  Mrs.  Crowley  well  knew  that  Gowan  had 
been  sent  to  Sidney  for  the  purpose  of  obtain- 
ing a  deed  to  be  executed  by  both  of  them, 
because  Mrs.  C.  had  not  signed  the  one  by 
which,  in  1SS2,  Mr.  Crowley  had  conveyed  the 
land;  the  deed  executed  by  him  alone  lieing 
then  submitted  for  their  inspection,  and  for 
comparison  by  the  notary,  that  they  might  be 
assured  that  the  land  described  was  the  same. 
To  sum  it  all  up,  it  is  evident  that,  as  Crow- 
ley's execution  of  the  quitclaim  deed,  and  the 
procuring  of  his  wife  to  join  in  it,  was  noth- 
ing more  than  he  was  bound  to  do  by  his  cove- 
nants in  the  1SS2  deed,  any  misrepresentations 
or  concealments  by  Gowan  as  to  the  condition 
or  value  of  the  land  could  not  have  amounted, 
in  law,  to  a  fraud  upon  Crowley  himself,  and 
that  Gowan  was  under  no  obligation  to  com- 


municate to  Mrs.  Crowley  anything  as  to  the 
condition  or  value  of  the  land,  and,  further, 
that  in  no  event  did  tbe  evidence  require  a 
finding  by  the  court  that  Gowan  made  any 
false  representations  to  Mrs.  Crowley.  For 
these  reasons,  the  plaintiffs  were  not  entitled 
to  have  the  deed  set  aside.    Order  affirmed. 

CANTY,  J.  I  concur,  on  the  ground  that 
Gowan'B  dealings  were  solely  with  Crowley, 
and  his  representations  were  made  solely  to 
Crowley;  that  he  left  Crowley  himself  to  deal 
with  Mrs.  Crowley,  who  was  a  stranger  as  to 
the  lumber  company;  and  that  it  owed  her  no 
duty,  and  she  owed  it  none,  but  what  she  did 
was,  from  the  court's  findings,  done  for  her 
husband,  and  to  relieve  him  from  his  cove- 
nants. 


STURTEVANT-LAKRABEB  CO.  v.  MAST, 
BUFORD  &  BURWELL.  GO.  et  ol.  (REM- 
INGTON ARMS  CO.  et  al..  Interveners). 

STURTEVANT-LARRABBE    CO.   et   al.    v. 

MAST,  BUPORD  &  BURWELL  CO.  et  al. 

(WATERLOO  WAGON  CO..  Intervener). 

(Supreme  Court  of  Minnesota.    Dec.  11,  1896.) 

CoRPOBATro:is  —  SrocKDOLnRRS'  Liabilitt— Wno 
MAT  Enforce— Ofpicehs—Actiox  fok 

PkAUD — MlUOINUEK. 

1.  Following  Minneapolis  Paper  Co.  v.  Swin- 
burne Co..  (filed  this  term)  CD  N.  W.  144,  held. 
where  the  assets  of  a  corporation  not  a  moneyed 
corporation  have  been  sequestered  by  an  assi^- 
raent  under  the  insolTency  law,  an  action  mny 
be  maintained  by  a  simple  contract  creditor  on 
beiialf  of  himself  and  all  other  creditors,  undor 
chapter  76,  Gen.  St  1894,  to  enforce  the  con- 
stitutional liability  of  the  stockholders  of  the 
corporation. 

2.  Bcld,  a  cause  of  action  under  the  third 
subdivision  of  section  2600,  Gen.St.lS94,  against 
the  oflBcers  of  the  corporation  for  their  fraud,  nn- 
faithfuluess,  or  dishonesty,  resulting  in  loss  to 
the  particular  creditor,  cannot  properly  be  joined 
with  a  cause  or  acaon  to  enforce  such  constitu- 
tional liability  of  the  stockholders,  for  this  re;i- 
son  both  tbe  proposed  amended  complaint  and 
the  proposed  cruss  Ijill  were  demurrable  for  mis- 
joinder of  causes  of  action;  and  the  court  below 
properly  refused  to  allow  either  to  be  filed  or 
served. 

(Syllabus  by  the  C^nrt.) 

Appeals  from  district  court,  Ramsey  county, 
John  W.  Willis,  Judge. 

Action  by  the  Sturtevant-Larrabee  Company 
against  the  Mast,  Buford  &  Burwell  Company 
and  others,  in  which  the  Waterloo  Wagon  Com- 
pany and  others  Intervened.  From  an  order 
denying  plaintiff  leave  to  file  an  amended  com- 
plaint, and  an  order  denying  one  of  the  inter- 
veners leave  to  file  a  cross  bill,  plaintiff  and 
Interveners  separately  appeal.     Afilrmed. 

Edward  B.  Graves,  for  plaintiff  appellant. 
Young  &  Ligbtner  and  Warner,  Richardson  & 
Lawrence,  for  defendants,  interveners,  respcoid- 
euts  and  appellants. 

CANTY,  J.     This  action   was   brou^t  by 

plaintiff  in  behalf  of  itself  and  all  other  credit- 
ors, under  chapter  76,  Gen.  St.  lS94t  to  enforce 
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tbe  constitutional  liability  of  the  stoclibolderB 
of  Mast,  Buford  &  Burwell,  a  corporation  or- 
ganised nnder  the  lava  of  tbls  state.  Tbe  orig- 
inal complaint  alleges  tbat  tbe  corporation  was 
insolvent,  and  made  an  assignment  under  the 
insolvency  law  of  1881  for  the  benefit  of  Its 
creditors;  that  tbe  other  defendants  are  stock- 
holders; and  it  sets  out  the  amount  of  stock 
held  by  each.  Some  time  after  the  commence- 
ment of  tbe  action,  plaintiff  moved  for  leave 
to  file  an  amended  complaint,  and,  after  a 
bearing,  tbe  motion  was  denied  by  tbe  court. 
The  Waterloo  Wagon  Company,  a  corporation, 
came  into  tbe  action  as  an  intervening  cred- 
itor, and  filed  its  claim  puisuant  to  tbe  oixler 
of  the  court  requiring  creditors  to  exhibit  their 
claims  and  become  parties  to  tbe  action.  Some 
time  subsequently  It  made  a  motion  for  leave 
to  file  a  cross  bill  or  "additional  intervening 
complaint."  This  motion,  after  bearing,  was 
also  denied.  Tbe  correctness  of  these  two  or- 
ders is  assailed  on  these  appeals. 

The  proposed  amended  complaint  alleges  all 
the  facts  set  out  in  the  original  complaint,  and 
also  sets  up  two  additional  causes  of  action  or 
grounds  of  recovery  against  certain  of  tbe  de- 
fendant stockholders,  who  were  ofBcere  of  the 
corporation: 

First.  It  is  alleged  tbat  said  defendant 
•tockboldera.  Mast,  Burwell,  Crain,  Foos,  and 
Warner,  were  the  board  of  directors  of  the  la- 
solvent  corporation  at  tbe  time  the  indebted-- 
ness  due  plaintlflT  was  incurred,  and  bad  been 
for  a  long  time  prior  thereto;  that  during  said 
time  tbey  negligently,  unfaithfully,  and  dis- 
honestly allowed  d^ts  to  be  contracted  by  the 
insolvent  corporation  far  in  excess  of  its  as- 
sets, and  far  In  excess  of  tbe  highest  amount 
of  indebtedness  allowed  by  Its  articles  of  In- 
corporation; that,  while  tbe  corporation  was 
thus  insolvent,  they  negligently,  unfaithfully, 
and  dishonestly  permitted  tbe  contracting  of 
tiie  indebtedness  of  said  corporation  to  plain- 
tiif.  It  Is  further  alleged  that,  at  the  time 
said  Indebtedness  to  plaintiff  was  so  Incurred, 
tbefle  directors  negligently  and  falsely,  for  the 
purpose  of  defrauding  plaintiff,  caused  it  to  be 
represented  to  plaintiff  that  said  corporation 
bad  a  surplus  over  Its  liabilities,  that  the  lat- 
ter did  not  exceed  the  amount  of  Indebtedness 
permitted  by  its  charter,  and  tbat  tbe  corpora- 
tion was  perfectly  solvent;  tbat  said  directors 
then  knew  said  representations  to  be  false; 
tbat  plaintiff  did  not,  but  believed  tbe  same, 
and  was  Induced  thereby  to  sell  to  said  corpo- 
ration tbe  goods  for  which  such  Indebtedness 
to  plaintiff  was  incurred. 

Second.  It  is  alleged  that  Burwell  and  War- 
ner, for  five  years  during  their  management 
of  the  business  of  the  corporation,  constantly 
etnbezssled  and  appropriated  to  their  own  use 
the  funds  and  property  of  tbe  corporation 
coming  into  their  bands  as  officers  and  direct- 
ors, amounting  in  all  to  tbe  sum  of  $60,000; 
tbat  tbey  made  false  entries  and  carried  false 
credits  on  tbe  books  of  the  corporation  to  con- 
ceal their  said  embezzlements  during  all  of 
said  five  years  just  prior  to  said  assignment; 


that  during  all  of  said  time  the  directors  Mast, 
Grain,  and  Foos  "willfully,  knowingly,  fraud- 
ulently, and  negligently"  permitted  said  em- 
bezzlements. 

One  of  the  grounds  urged  by  respondents 
for  opposing  the  allowance  of  this  proposed 
amended  complaint  Is  tbat  it  contains  several 
causes  of  action  improperly  united.  We  are 
of  the  opinion  tbat  the  point  is  well  taken. 
Tliose  allegations  of  this  complaint  which  are 
set  out  in  substance  In  paragraph  first,  afore- 
said, constitute  a.  liability  under  tbe  third  sub- 
division of  section  2600,  Gen.  St.  1894,  in  fa- 
vor,' not  of  ail  the  creditors,  but  of  tbe  cred- 
itor specially  Injured  by  the  acts  complained 
of,  while  those  allegations  set  out  in  substance 
In  paragraph  second,  aforesaid,  allege  an  in- 
Jury  to  the  corporation,  to  wit,  tlie  loss  of  cor- 
porate assets,  and  constitute  a  liability  under 
the  second  subdivision  of  section  5805,  not  In 
favor  of  one  creditor,  but  of  all  tbe  creditors, 
either  Jointly  or  In  common.  The  distinctions 
between  these  two  classes  of  liability  have 
been  fully  pointed  out  in  the  case  of  National 
New  Haven  Bank  v.  Northwestern  Guaranty 
Loan  Co.,  61  Minn.  375,  63  N.  W.  1079,  and  we 
do  not  deem  it  necessary  here  to  enter  anew 
into  a  discussion  of  those  distinctions.  Con- 
ceding, without  deciding,  that  tbe  allegations 
referred  to  in  said  paragraph  second,  afore- 
said, constitute  a  cause  of  action  which,  under 
the  provisions  of  sections  5903  and  5905  (con- 
tained in  chapter  76),  may  be  included  in  an 
action  to  enforce  the  stockholders'  double  lia- 
bility, it  Is  clear  tbat  this  proposed  complaint 
contains  another  cause  of  action  which  cannot 
be  thus  Joined  with  such  cause  of  action  to 
enforce  the  stockholders'  liability.  The  alle- 
gations of  tbe  complaint  referred  to  in  said 
first  paragraph  aforesaid  constitute  a  cause  of 
action,  not  In  favor  of  all  tbe  creditors,  but  of 
tbe  creditor  specially  or  peculiarly  Injured  by 
the  acts  complained  of,  and  for  which  be  most 
sue  alone  in  tbe  manner  contemplated  by  sec- 
tions 2601  and  2602.  There  are  some  indef- 
inite allegations  in  tbe  proposed  complaint  to 
the  effect  that  by  reason  of  the  false  appear- 
ances held  out  by  the  Insolvent  corporation, 
and  by  reason  of  tbe  wrong  and  negligence 
of  the  directors  In  permitting  it  to  become 
Insolvent,  as  aforesaid,  and  to  bold  out  such 
false  appearances,  all  of  the  creditors  but 
one  were  deceived,  and  Induced  to  give  tbe 
corporation  credit.  Even  if  aU  of  the  cred- 
itors were  bo  deceived,  and  these  allogations 
constituted  a  cause  of  action  in  favor  of 
each,  It  would  not  be  a  Joint  cause  of  ac- 
tion In  favor  of  all,  but  a  separate  cause  of 
action  In  favor  of  each.  Tbe  fact  that  every 
creditor  bad  a  cause  of  action  would  be  a 
mere  coincidence.  All  these  grievances  would 
no  more  constitute  one  Joint  cause  of  action 
than  would  the  liability  of  tbe  directors  of  the 
insolvent  to  each  of  its  creditors  for  libeling 
him  and  all  the  other  creditors  in  the  same 
manner,  or  by  the  same  publication,  consti- 
tute one  Joint  cause  of  action.  Then  the  pro- 
posed amended  complaint  was  demurrable  for 
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misjoinder  of  causee  of  action,  and  for  this 
reason,  if  for  no  other,  the  court  below  did 
not  err  In  denying  the  motions  for  leave  to 
serve  It  Neither  In  the  original  complaint 
nor  In  the  proposed  amended  complaint  does 
plalntiCr  allege  that  it  has  obtained  Jadgment 
against  the  insolvent  corporation,  or  that  exe- 
cution on  such  a  judgment  has  been  issued 
and  returned  unsatisfied.  Respondents  urge, 
as  a  reason  why  the  proposed  amended  com- 
plaint should  not  be  allowed,  that  it  fails  to 
state  these  facts.  We  have  recently  held  in 
Minneapolis  Paper  C!o.  v.  Swinburne  Co.,  69 
N.  W.  144,  that,  if  all  the  corporate  assets 
have  been  sequestered  by  an  assignment  un- 
der the  insolvency  law,  an  action  to  enforce 
the  stockholders'  constitutional  liability  may 
be  maintained  under  chapter  76,  by  a  simple 
contract  creditor,  even  though  the  insolvent,  is 
not  a  moneyed  corporation  coming  within  the 
provisions  of  section  5900. 

Whether  the  cause  of  action  referred  to  In 
said  second  paragraph  aforesaid  has  been  im- 
pounded by  the  assignment  proceedings  set 
out  in  the  complaint,  it  is  not  necessary  here 
to  consider. 

The  cross  bill  proposed  by  the  Waterloo 
Wagon  Company  is  similar  to  the  proposed 
amended  complaint,  is  subject  to  the  same  ob- 
jections. Is  therefore  demurrable  for  misjoin- 
der of  causes  of  action,  and  leave  to  serve  It 
was  properly  denied.  The  orders  appealed 
from  are  affirmed. 


BASTON  V.  SCHOPIBr.D,  Auditor. 
(Snpreme  Court  of  Minnesota.    Dec.  11,  1896.) 
Tax  Sals— Ahnulmbkt— RsFcyniNO  op   Price. 

1.  Section  1610,  Gen.  St.  18SH,  provides  that 
when  a  tax  sale  is  declared  void  by  a  judg- 
ment of  the  court,  stating  for  what  reason  the 
■ale  is  annulled,  the  amount  paid  the  state  at 
the  tax  sale  or  for  the  tax  title  shall  be  refunded, 
with  interest  thereon.  Held,  this  section  does 
not  apply  to  cases  where,  as  between  the  party 

Sarchasing  the  tax  title  and  the  owner  of  the 
tnd,  such  purchase  is  merely  a  payment  of  the 
taxes. 

2.  The  party  claiming  refundment  in  this  case 
had  a  title  on  which  he  would  have  prevatled  in 
the  action  in  which  the  judgment  declaring  the 
tax  sales  void  was  entered.  He  failed  to  prove 
this  title,  but  relied  wholly  on  his  tax  titles. 
Held,  from  these  facts  and  other  facts  stated  in 
the  opinion,  it  conclusively  appears  that  he  was 
guilty  of  bad  faith  towards  the  state,  or  such 
gross  neglect  that  bad  faith  must  be  imputed  to 
him,  and  that  he  Is  not,  on  such  judgment,  enti- 
tled to  refundment. 

<Syilabns  by  the  Court.) 

Appeal  from  district  court,  Houston  coun- 
ty; John  Whytock,  Judge. 

Mandamus  by  J.  C.  Easton  against  Charles 
J.  Schofield,  auditor  of  Houston  county. 
There  was  a  Judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.   Reversed. 

O.  S.  Trask  and  James  O'Brien,  for  appel- 
lant. Kingsley  &  Shepherd  and  Dnzbury  & 
Duxbury,  for  respondent. 


CANTY,  J.  The  plaintiff  sued  out  a  writ 
of  mandamus  In  the  court  below  to  compel 
the  county  auditor  of  Houston  county  to 
draw  his  warrant  on  the  county  treasurer  for 
the  amount  of  certain  taxes,  and  interest 
thereon,  which  plaintiff  claims  he  is  entltlc<I 
to  have  refunded  to  him,  under  the  provi- 
sions of  section  ISIO,  Oen.  St  1894.  The 
case  was  tried  by  the  court  below,  without 
a  jury.  The  court  found  for  plaintiff,  and 
from  an  order  denying  a  new  trial  the  coun- 
ty auditor  appeals. 

The  court  found  that  the  plaintiff  bid  off, 
at  tax  sale,  certain  undivided  ninths  of  a  cer- 
tain tract  of  land  in  that  county,  or  purchas- 
ed tax  titles  on  the  same,  so  that  he  held  a 
tax  title  on  the  same  for  each  ye.^r  of  eight 
years,  between  1875  and  1884.  and  that  he 
also  paid  taxes  on  some  of  the  undivided 
ninths  of  this  land  from  lli75  to  1886.  The 
court  further  found  that  one  Flsber  went  in- 
to peaceable  possession  of  the  whole  of  the 
tract  of  land  in  question  some  time  prior  to 
1891;  that  an  action  of  ejectment  was  com- 
menced against  him  by  plaintiff,  and  there- 
after, on  September  24,  1894,  judgment  was 
entered  In  that  action,  adjudging  that  all  of 
said  tax  titles  are  void  and  of  no  effect  and 
stating,  further,  the  reason  why  these  tax 
titles  are  void,  which  reasons  are  set  out  at 
length  In  the  findings.  The  court  found  that 
plaintiff  Is  entitled  to  tbe  refundment  of 
amounts  paid,  and  Interest  thereon,  amount- 
ing In  all  to  $1,326. 

So  far  as  here  material,  said  section  1610 
reads  as  follows:  "When  any  tax  sale  is  de- 
clared void  by  judgment  of  court  such  judg- 
ment shall  state  for  what  reason  such  sale 
is  annulled;  and  in  all  cases  where  any  sale 
has  been,  or  hereafter  shall  be,  so  set  aside, 
the  money  paid  by  the  purchaser  at  the  sale, 
or  by  the  assignee  of  the  state  on  taking  the 
assignment  certificate,  and  all  subsequent 
taxes,  penalties,  and  costs  that  may  have  been 
paid  thereon,  shall,  with  Interest  at  the  rate 
of  ten  per  cent  per  annum  from  the  date  of 
such  payment,  be  returned  to  the  purchaser 
or  assignee,  or  the  party  holding  his  right, 
out  of  the  county  treasury,  on  the  order  of 
the  county  auditor." 

Appellant  contends  that  the  court  erred  in 
awarding  judgment  for  plaintiff  for  two  rea- 
sons: First  that  plaintiff  Is.  and  ever  since 
1875  has  been,  owner  or  tenant  In  common 
of  an  undivided  one-ninth  of  the  tract  of 
land  In  question,  and  therefore  could  not  ac- 
quire a  tax  title  against  his  co-tenauts,  bat 
that  his  attempts  to  do  so  amounted  merely 
to  a  payment  of  the  taxes;  and,  second,  that 
the  ejectment  action  was  collusive  and  fraud- 
ulent; that  plaintiff.  In  the  trial  of  the  same, 
rested  wholly  on  his  tax  titles,  and  suppress- 
ed tbe  fact  that  he  was  owner  of  said  un- 
divided one-ninth,  but  stipulated  on  the  trial 
that  he  had  no  other  title  except  such  as  he 
had  by  said  tax  titles. 

1.  As  to  the  first  point  It  appears  by  the 
evidence,  and  was  found  by  the  court,  that 
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in  1865  the  owner  of  the  tract  of  land  con- 
veyed an  undivided  one-ninth  of  the  same  to 
each  of  eight  other  iiersona,  retaining  one- 
ninth  himself;  that  one  of  said  grantees  was 
one  Wyckoff,  who  died  In  1870,  seised  of  the 
same,  and  Utt,  sorrlTlng  liim,  bis  widow; 
that  on  September  28,  1875,  the  widow  con- 
veyed her  Interest  In  said  land  to  plaintiff. 
It  also  appears  from  the  evidence  that  Wyc> 
koff  left  no  issue  surviving  him.  The  stat- 
ute of  descent  then  in  force  In  this  state  pro- 
vided that,  "if  he  [the  deceased]  leave  no  is- 
sue, his  estate  shall  descend  to  his  widow 
during  her  natural  lire."  Rev.  8t.  1866,  c. 
46,  i  1.  Then  plaintiff,  on  September  28, 
1875,  became  the  owner  ot  the  whole  of  this 
one-nln^h  interest  during  the  life  of  the  wid- 
ow, and  he  remained  the  owner  of  the  same 
during  all  of  said  time,  as  he  had  not  con- 
veyed the  same  away,  and  she  had  not  died. 
It  la  almost  universally  neld  that  one  ten- 
ant In  common  cannot  acquire  a  tax  title 
against  his  co-tenants,  and  bis  acquiring  of 
the  same  only  operates  as  a  payment  of  the 
taxes.  2  Desty,  Tax'n  i)36;  Cooley,  Tax'n 
(2d  E2d.)  502.  See,  also,  Uolterhofl  v.  Mead, 
36  Minn.  42,  20  N.  W.  675. 

SecUon  1590,  Qen.  8L  1804,  was  not  In- 
tended to  abrogate  this  well-established  rule, 
but,  on  the  contrary,  was  intended  to  recog- 
nize and  save  it.  So  far  as  here  material, 
that  section  reads  as  follows:  "Any  person, 
except  county  auditors,  county  treasurers, 
and  each  of  their  deputies  or  clerks,  may  be- 
come the  purchaser  at  such  sale.  If  the 
owner  purchase,  the  sale  shall  bave  the  ef- 
fect to  pass  to  him  (subject  to  redemption  as 
herein  provided)  every  right,  title,  and  inter- 
est of  any  and  every  person,  company,  or  cor- 
poration, free  from  any  claim,  lien,  or  Incum- 
brance, except  such  right,  title.  Interest,  lien, 
or  Incumbrances  as  the  owner  so  purchasing 
may  be  legally  or  equitably  bound  to  protect 
against  such  sale,  or  the  taxes  for  which  such 
sale  was  made."  The  decisions  hold  that  his 
co-tenant  Is  one  of  the  parties  whom  tho  pur- 
cbaser  is  "equitably  bound  to  protect"  It 
Is  as  much  the  duty  oi  one  tenant  In  com- 
mon to  pay  the  taxes  as  It  Is  of  another. 
EUiuIty  holds  that  one  such  tenant  must  pro- 
tect bis  co-tenant  as  much  as  he  protects 
bimself.  The  duty  of  all  Is  the  duty  of  each 
In  that  respect  Tbis  equitable  principle  ap- 
plies with  more  or  less  force  to  every  out- 
standing claim  against  the  land,  which  one 
tenant  in  common  may  acquire  and  attempt 
to  use  against  his  co-tenants.  1  Wasfab.  Real 
Prop.  (5th  BM.)  720. 

Bnt  the  position  of  respondent  seems  to  be 
tbat  section  1599  antborlzes  the  owner  to 
puivbase  his  own  land  st  tax  sale,  and  that 
even  if  the  purchase  of  a  tax  title  is  merely 
a  payment  of  the  taxes  as  between  him  and 
his  co-tenant,  still  It  is  not  such  a  payment, 
as  between  him  and  the  state  of  Minnesota, 
tbat.  as  to  all  parties  except  his  co-tenants, 
fate  contract  must  be  enforced  as  it  is  writ- 
ten.    We  will  say,  In  answer  to  this,  that 


section  1610,  when  providing  for  the  refund- 
ment of  taxes  where  the  tax  sale  is  declared 
void  by  a  judgment  contemplated  a  Judg- 
ment In  a  real  action,  not  a  fictitious  one,— an 
action  In  which  something  was  at  stake  be- 
sides the  interest  of  the  state  of  Minnesota; 
an  action  In  which  the  rights  of  the  state  of 
Minnesota  incidentally  abide  the  determina- 
tion between  the  parUes  to  the  action  of  real 
and  valuable  rights  at  stalie  between  the 
parties  themselves.  It  did  not  contemp^te 
that  the  owner  of  land  may  sue  hlmsolf  for 
the  purpose  of  determining  whether  the  tax 
title  which  he  purchased  on  his  own  land 
was  valid.  Neither  did  It  contemplate  that  a 
tenant  in  common  may  get  up  a  moot  case 
between  himself  and  his  co-tenants  for  the 
purpose  of  determining  nothing  but  the  lia- 
bility of  the  state  of  Minnesota  to  refund  the 
taxes  to  him.  For  tbis  reason,  if  for  no  oth- 
er, we  are  of  the  opinion  tbat  section  1610 
does  not  apply  to  a  case  where,  as  between 
the  party  purchasing  the  tax  title  and  the 
owner  of  the  land,  such  purchase  Is  merely 
a  payment  of  .the  taxes. 

Neither  Is  It  material  that  the  taxes  were 
always  assessed  on  undivided  ninths  of  this 
land.  While  there  Is  authority  under  the  stat- 
ute for  redeeming  an  undivided  interest  from 
a  tax  sale  (see  Gen.  St  1804,  {  1004;  Wade  v. 
Drexel,  60  Minn.  164,  62  N.  W.  261),  we  find 
no  authority  for  assessing  land  or  assessing 
taxes  thereon  in  any  such  undivided  portions, 
and,  on  general  principles.  It  should  not  be 
done.  It  is  true,  as  respondent  states,  that 
such  an  assessment  came  before  us  in  Wray  v. 
Clark,  67  N.  W.  72,  but  no  such  point  was 
there  raised  or  discussed.  Neither  does  it  fol- 
low that,  because  it  is  Irregular  to  so  assess 
the  land  or  the  taxes,  the  tax  Judgment  will 
not,  when  entered,  be  valid  if  the  court  has 
acquired  Jurisdiction.  Neither  does  section 
1604,  aforesaid,  change  the  relations,  duties, 
or  obligatlona  of  co-tenants  to  each  other,  any 
further  than,  as  a  matter  of  grace  to  the  one 
tenant  In  common,  the  state  permits  him  to  re- 
deem his  undivided  interest  separately.  This 
disposes  of  all  the  tax  titles  of  plaintiff  ac- 
quired since  he  became  tenant  In  common,  on 
September  28, 1875. 

2.  But  he  acquired  one  tax  title  prior  to  that 
time,  to  wit,  on  August  30,  1875;  and  the 
sum  paid  the  state  for  the  same,  and  interest 
thereon,  amounted  at  the  time  of  the  trial  to 
$440.53.  In  order  to  determine  the  validity  of 
this  claim.  It  Is  necessary  to  consider  the  sec- 
ond point  urged  by  appellant  Fisher  had 
no  title  to  any  part  of  this  tract  of  land,  and 
did  not  enter  under  any  one  who  had.  He  en- 
tered and  took  possession  under  a  void  tax  ti- 
tle, which  he  had  acquired,  but  which  gave 
him  no  right  to  possession.  "A  tenant  In 
common  is,  as  against  every  person  but  his 
co-tenants,  entitled  to  the  possession  of  the  en- 
tire tract  and  may  maintain  ejectment  there- 
for against  a  stranger  to  the  common  title." 
Sherln  v.  Larson,  28  Minn.  523,  11  N.  W.  70. 
Then,  if  plaintiff  had,  in  his  ejectment  suit 


828 


C9  NOUTHWE8TERN  HKPORTER. 


(Minn. 


hgalnst  Fisher,  proved  hla  title  as  tenant  in 
rommon,  acquired  from  Mrs.  Wyckoff,  he 
would  huTe  prevailed,  and  the  question  of  the 
validity  of  his  tax  title  would  have  become  im- 
material in  that  suit  That  case  was  tried  on 
n  written  stipulation  of  facts,  which  set  forth 
the  tax  title  of  Fisher  and  those  of  plaintitT, 
and  set  up  facts  showing  that  all  of  these  tax 
titles  were  void.  No  mention  was  made  of 
plaintiff's  said  title  aa  tenant  In  common,  and 
he  expressly  stipulated  that  he  had  no  title 
to  or  Interest  In  the  tract  of  land,  except  such 
as  appeared  by  his  said  tax  titles  and  pay- 
ments of  taxes.  The  county  auditor  alleged 
that  the  Judgment  In  that  action  was  procured 
by  fraud  and  collusion,  but  the  court  below 
found  this  to  be  untrue,  and  held  the  judg- 
ment a  sufficient  condition  precedent  to  entitle 
plaintiff  to  refundment  from  the  state.  In  our 
opinion,  this  waa  error.  This  Judgment  Is  not 
an  estoppel  against  the  state  In  the  same  sense 
that  It  Is  against  parties  and  privies.  The 
state  merely  agrees  to  abide  the  event  of  a 
Judgment  In  an  action  over  which  it  has  no 
control,  and  over  which  the  party  interested 
adverse^  to  the  state  tias  control.  Under 
these  circumstances,  perfect  good  faith  is  re- 
quired of  him  In  the  prosecution  or  defense  of 
the  suit  Whether  or  not  the  state  can  take 
advantage  of  his  mere  negligence  or  mistake 
of  Judgment,  we  need  not  decide.  But  It  Is 
clear  that  the  state  Is  entitled  to  attack  the 
Judgment  for  fraud  or  bad  faith  on  bis  part. 
It  Is  also  clear  that  in  this  case  plaintiff's 
claim  against  the  state  is  founded  on  his  own 
Intentional  omission  or  gross  neglect  of  duty 
in  the  ejectment  suit. 

In  our  opinion,  it  conclusively  appears  that 
plaintiff,  in  failing  to  prove  his  title  In  the 
ejectment  suit,  was  guilty  of  fraud,  or  such 
gross  and  nnexplalnable  negligence  as  to  Im- 
pute to  him  fraud.  In  arriving  at  this  conclu- 
sion, we  have  a  right  to  consider  his  whole 
course  of  procedure.  If  he  was  acting  in 
good  faith,  why  did  he  not,  when  he  discov- 
ered his  mistake,  demand  a  second  trial  in  the 
ejectment  suit,  under  the  statute,  and  on  such 
second  trial  prove  his  title,  before  demanding 
refundment  from  the  state?  We  do  not  de- 
cide that  it  is  ordinarily  necessary  for  a  party 
to  an  ejectment  suit  to  resort  to  a  second  trial 
l>efore  demanding  refundment;  but  we  do  de- 
cide that  his  failure  to  do  so  In  this  case,  after 
the  gross  and  unaccountable  blunder  of  fail- 
ing to  prove  his  title  on  the  first  trial,  throws 
much  light  on  the  question  of  his  good  faith 
on  that  trial.  There  are  also  some  facts  which 
furnished  a  motive  for  plaintiff's  seeming  In- 
difference or  suicidal  conduct  In  the  trial  of 
the  ejectment  suit.  In  1874  this  tract  of  land 
was  the  eastern  terminus  on  the  Mississippi 
river  of  the  Southern  Minnesota  Kallroad. 
The  road  has  since  changed  hands.  The  ter- 
minus is  at  another  point,  and  this  land  has 
decreased  in  value.  In  1874  its  assessed  val- 
uation was  ^,465;  in  1894  It  was  $002.  There 
is  evidence  tending  to  prove  that  in  1874  its 
actual  value  was  between  $1,500  and  $2,000, 


while  in  188S  Its  value  was  between  $300  and 
$450.  Then,  it  Is  plain  that  It  might  be  much 
more  to  plaintifTs  interest  to  obtain  refund- 
ment from  the  state- than  to  protect  the  life 
estate  which  he  held  in  one-ninth  of  thia  land. 
Under  these  clrcumatancefi,  he  was  Interested 
in  failing  to  perform  his  duty,  and  the  utmost 
good  faith  towards  the  state  was  required  of 
him  In  hla  prosecution  of  the  ejectment  miit 
He  was  in  much  the  same  position  as  a  person 
who  is  made  Judge  In  his  own  cause.  In 
Casualty  Co.  v.  Elckhoff  (Minn.)  65  N.  W.  351, 
we  held  that  a  three-party  contract,  which 
bound  one  paity  to  abide  the  event  of  the  acts 
of  another  party  adversely  Interested,  and 
made  those  acts  conclusive  evidence  against 
the  former,  is  void  as  against  public  policy, 
and  that  such  acts  could,  at  most,  be  merely 
prima  facie  evidence  against  him.  Of  course, 
the  contract  in  that  case  did  not  liave  the  stat- 
utory sanction  that  the  contract  has  in  this 
case.  It  was  competent  for  the  state  to  make 
the  contract  it  haa  made  In  this  case.  But, 
conceding  all  that,  such  acts  of  sueh  adverse 
party  should  be  more  closely  Bcrutinized,  and 
fraud  or  bad  f&ith  much  more  readily  Imput- 
ed to  him  In  this  case,  than  It  would  be  to  a 
party  claiming  refundment  whose  Interests  in 
the  suit  in  which  the  Judgment  is  entered  ae- 
clarlng  the  tax  title  void  are  not  adverse  to 
the  state.  From  all  of  these  considerations, 
we  are  of  the  opinion  that  the  evidence  of  bad 
faith,  or  of  gross  negligence  imputing  bad 
faith,  on  the  part  of  plaintiff,  is  so  conclusive 
tliat  the  finding  In  his  favor  cannot  stand. 
The  Judgment  Is  reversed,  and  a  new  trial 
granted. 

MITCHELL,  3.  I  concur  in  the  result,  on 
the  second  ground  stated  in  the  foregoing 
opinion.  In  my  judgment,  the  purpose  of  the 
statute  was  to  provide  for  the  reimbursement 
of  a  purchaser  at  tax  sale  only  where  he  had 
lost  the  benefit  of  his  purehase  as  the  result 
of  bona  fide  litigation;  and  that  the  unex- 
plained and  unexcused  failure  of  the  plaintiff 
to  set  up  his  title,  derived  from  Wyckoff,  in 
the  suit  against  Fisher,  coupled  with  other 
facts  and  circumstances  appearing  In  evi- 
dence, conclusively  proved  that  the  Judgment 
in  that  suit  was  the  result  either  of  collusion 
or  of  a  design  to  secure  an  adverse  result  mere- 
ly as  the  basis  of  a  claim  against  the  county. 

But  I  am  not  prepared  to  assent  to  the  first 
ground  stated  in  the  opinion,  to  wit,  that  Qeu. 
St  1894,  !  1610,  does  not  apply  to  the  facts  of 
this  case.  The  land  was  assessed  in  undivid- 
ed ninths.  Whether  that  mode  of  aaseeaing 
real  estate  owned  by  neveral  tenants  in  com- 
mon is  or  Is  not  proper,  I  do  not  think  the 
county  Is  In  position  to  question  its  regularity. 
As  I  understand  the  record,  plaintiff  had  al- 
ways paid  the  taxes  on  his  ninth,  and  tliat 
what  he  Is  claiming  reimbursement  for  is  the 
amount  paid  on  the  purchase  of  the  undivided 
ninths  owned  by  his  co-tenants.  If  he  him- 
self had  been  In  fault  for  not  paying  the 
amount  due  on  his  own  moiety,  and  then  bid 
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In  at  tax  sale  the  whole  land,  Including  his 
own  share,  I  am  willing  to  concede  that  plain- 
tiff could  not  enforce  his  purchase  against  bis 
co-tenants,  except  as  a  twsis  (or  contribution 
for  their  pro  rata  share  of  the  taxes.  But, 
when  the  purchasing  co-tenant  Is  himself  free 
from  any  default  in  the  payment  of  his  own 
taxes,  I  fail  to  see  any  good  reason  why  he 
may  not  bid  in  at  tax  sale  the  Interests  of  his 
co-tenants  for  his  own  use,  there  being  in  such 
case  nothing  in  the  relations  of  the  parties 
ImixKlng  any  obligation  on  any  tenant  In  com- 
inoo  to  pay  the  taxes  upon  the  moieties  of 
the  others.  See  Frecm.  Co-Ten.  f  158.  But 
-■onceding  that  the  purchase  by  plaintiff  would, 
as  to  his  co-t«iant8,  merely  amount  to  a  pay- 
ment, still  I  do  not  think  that  any  such  claim 
is  avallaUe  to  the  couAty.  Whatever  plain- 
tiff's duty  to  his  co-tenants  may  hare  been,  he 
stood  in  no  relation  to  the  county  Inconsistent 
with  his  right  to  purchase  at  the  tax  sale. 
As  to  it,  he  was  a  mere  stranger,  and  owed  It 
no  duty,  either  legal  or  moral,  to  pay  the  taxes 
on  the  moieties  of  his  co-tenants.  See  Home 
SaT.  Bank  t.  City  of  Boston,  131  Mass.  277. 
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(Snpreme  Court  of  Minnesota.     Dec.  16,  1896.) 

New  Triai.— Newlt-Discovered  Etidexob. 

1.  Camnlative  evidence  is  additional  evidence 
of  the  same  Icind  and  to  the  same  point  as  that 
given  on  the  first  trial,  bnt  it  is  not  cumulative  if 
it  relate  to  distinct  and  independent  facts  of  a 
different  cliaracter,  though  tending  to  establish 
tile  same  gronod  of  claim  or  defense. 

2.  Beld,  that  the  trial  court  did  not  abuse  Its 
discretion  in  granting  a  new  trial  in  this  case  on 
the  ground  of  newly-diBcovered  evidence;  and, 
further,  that  such  evidence  was  not  cumulative. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  county; 
Robert  Jamison,  Judge. 

Action  by  Myrta  A.  Layman,  administratrix 
of  John  Layman,  deceased,  against  the  Minne- 
apolis Street-Railway  Company.  Verdict  for 
defendant,  and  from  an  order  granting  a  new 
trial,  defendant  appeals.    Affirmed. 

Koon,  Whelan  &  Bennett,  for  appellant.  John 
P.  Rea,  Frauli  HaUy,  and  Rea,  Hubachek  & 
Healy,  for  respondent. 

START,  C.  J.  The  plaintiff's  Intestate  died 
as  a  result  of  a  collision  between  a  wood  cart, 
which  he  was  driving,  and  one  of  the  defend- 
am's  street  cars.  Both  were  going  in  the  same 
direction.  The  main  Issues  litigated  on  the 
trial  of  the  action,  which  was  for  the  recovery 
of  damages  on  account  of  his  death,  were  the 
negligence  of  the  defendant  and  the  contributory 
iMyiig""'^  of  the  deceased.  There  was  a  ver- 
dict for  the  defendant.  The  trial  court  granted 
the  plaintiff's  motion  for  a  new  trial  solely  on 
the  ground  of  newly-discovered  evidence,  and 
defendant  appealed  from  the  order.  The  ver- 
dict was  general  only,  hence  the  record  does  not 
disclose  the  ground  upon  which  the  Jury  baaed 
the  verdict     The  trial  court  stated.  In  Its  mem- 


orandum, that  evidently  the  Juiy  found  that 
the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  such  finding  was  tlie  basis  of 
the  verdict.  It  cannot  lie  so  assumed,  althougit 
the  evidence  renders  it  more  probalde  that  such 
was  the  case  than  that  the  Jury  found  that  the 
defendant  was  not  guilty  of  negligence  in  the 
premises.  These  suggestions  are  made  with 
reference  to  the  character  of  the  newly-discov- 
ered evidence,  wlilch  tends  to  show  that  the 
deceased,  as  he  started  to  turn  his  team  upou 
the  car  tracks  for  the  purpose  of  avoiding  a 
pile  of  limiber  which  had  been  placed  near  the 
curb  of  the  street  along  which  he  was  driving 
his  cart,  looked  back  in  the  direction  be  h.td 
been  coming,  and  that  there  was  no  car  then  la 
Bight  It  Is  \mdispnted  that  his  view.  In  the 
direction  from  which  the  car  came,  was  unob- 
structed for  at  least  three  blocks.  The  defend- 
ant clahus,  that  this  evidence  Is  simply  cumu- 
lative, that  it  is  false,  and  would  not  change 
the  verdict  on  another  triaL 

The  granting  or  denying  of  a  motion  for  a 
new  trial  on  the  ground  of  newly-discovered 
evidence  Is  a  matter  resting  largely  In  the  dis- 
cretion of  the  trial  court,  and  Its  order  will  not 
be  reversed  on  appeal  unless  it  is  made  to  ap- 
pear that  the  oMer  violated  some  legal  right  of 
appellant,  or  was  an  abuse  of  discretion;  the 
presumption  being  that  the  discretion  was  prop- 
erly exercised.  Lampsen  v.  Brander,  28  Minn. 
526,  11  N.  W.  94.  The  question,  then,  is  not 
whether  the  trial  court  might  have  properly  de- 
nied the  motion,  but  whether  the  granting  of  it 
was  an  abuse  of  Its  discretion  for  any  of  the 
reasons  assigned  by  the  defendant.  The  newly- 
discovered  evidence  was  not  cumulative,  within 
the  meaning  of  the  general  rule  that  a  new  trial 
will  not  be  granted  where  the  evidence  is  sim- 
ply cumulative.  Cumulative  evidence,  as  the 
term  Is  here  used,  Is  held  to  be  evidence  which 
speaks  to  facts  in  relation  to  which  there  was 
evidence  on  the  trial;  or,  in  other  words,  it  Is 
additional  evidence  of  the  same  kind,  and  to  the 
same  point,  as  that  given  on  the  first  trial.  But 
It  Is  not  cumulative  If  it  relate  to  dlsthict  and 
independent  facts  of  a  different  character  tend- 
ing to  establish  the  same  ground  of  claim  or 
defense.  HIL  New  Trials,  501;  Nlninger  v. 
Knox,  8  Minn.  140  (Gil.  110);  Hosford  v.  Rowe, 
41  Mtan.  245,  42  N.  W.  lOia  On  the  trial 
there  was  no  evidence  as  to  whether  the  de- 
ceased looked  to  see  if  a  car  was  approaching 
before  driving  upon  the  tracks.  The  new  evi- 
dence directly  tends  to  prove  that  he  did  so 
look.  This  Is  a  fact  bearing  upon  the  quesMon 
of  his  contributory  negligence.  The  evidence 
therefore,  is  material,  and  is  not  cumulative 
The  credibility  of  the  evidence,  and  whether  it 
would  probably  change  the  result  on  another 
trial,  are  questions  peculiarly,  but  not  exclusive- 
ly, for  the  trial  Judge,  who  saw  the  witnesses, 
heard  their  testhnony,  followed  the  course  of 
ttie  trial,  noted  the  claims  of  the  respective  par- 
ties, and  whose  opportunity  to  Judge  of  the  cred- 
ibility of  the  newly-discovered  evidence,  and 
the  probable  effect  it  would  produce  on  another 
trial,  was  superior  to  our  own.    Our  conclu- 
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slon,  from  a  consideration  of  the  entire  evidence 
given  on  the  trial,  Is  that  the  trial  court  did  not 
abuse  Its  discretion  In  granting  the  motion  for 
A  new  trlaL     Order  affirmed. 

BUCK,  J.,  took  no  part 


BUNTIN  T.  ROOT  et  aL 
{Supreme  Court  of  Minnesota.     Dec.  10,  1896.) 

AdUINISTKATOK'8  Sale— iRREOCLAKITieS. 

1.  Gen.  St.  1894,  f  4612,  which  proTides  that 
no  snle  of  real  estate  by  a  gimrdian,  executor,  or 
administrator  shall  lie  avoided  on  account  of  any 
defect  in  the  proceedings  if  it  appears  tliat  the 
five  essentials  of  a  yalid  sale  therein  named  are 
complied  with,  was  intended  to  be  a  curative 
statute;  and  it  and  the  records  of  the  probate 
court  relating  to  the  sale  of  land  must  be  liberal- 
ly construed,  and  land  titles  depending  on  such 
reconls  sustained,  notwittuitandiuK  any  mere  ir- 
regularities or  technical  omissions  in  such  records 
as  to  such  Bve  essentials. 

2.  Tlie  father  of  the  appellant  died  intestate, 
seised  of  the  S.  %  of  the  S.  W.  %  of  the  S.  W. 
K  of  section  28,  township  50,  range  14,  in  St. 
Louis  county.  He  owned  no  other  land  in  the 
section.  It  was  sold  at  administrator's  sale. 
There  were  no  defects  in  the  proceedings,  except 
that  in  the  order  of  license  and  oonGrmntion  the 
land  was  described  as  20  acres  in  section  28, 
township  50,  range  14,  in  St.  Louis  county;  and, 
further,  there  was  no  scroll  or  seal  to  the  signa- 
tures of  the  obligors  in  the  sale  bond.  HeM, 
that  the  sale  was  valid. 

(Syllabus  by  the  Cioart) 

Appeal  from  district  court,  St  Loals  county; 
J.  D.  Ensign,  Judge. 

Action  by  Davis  C.  Buntln  against  Delia  L. 
Root  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Mabel  Root  by  H.  W. 
Merchant  her  guardian  ad  litem,  appeals. 
Affirmed. 

Huntington  W.  Merchant  for  appellant 
Towne  &  Davis,  for  respondent. 

START,  0.  J.  Action  to  determine  adverse 
claims  to  real  estate.  Judgment  for  the  plain- 
tiff, that  he  Is  the  owner  thereof,  from  which 
the  defendant  Mabel  Root  appealed.  The 
plalntlfTs  title  depends  on  the  question  of  the 
validity  of  an  administrator's  sale  of  the  land 
In  controversy.  This  Is  the  only  question  In 
the  case.  The  facts  are  undisputed,  which 
are,  so  far  as  here  material,  these:  On  the 
14th  day  of  February,  1880,  N.  D.  Root  died 
intestate,  seised  of  the  S.  %  of  the  S.  W.  % 
of  the  S.  W.  %  of  section  28,  township  50, 
railge  14,  In  the  county  of  St  Louis.  This 
was  the  only  land  he  owned  In  the  section 
named,  or  bad  any  Interest  Iil  The  appellant 
is  a  daughter  and  one  of  the  heirs  at  law  of 
Root.  An  administrator  of  his  estate  was  ap- 
pointed by  the  probate  court  of  the  proper 
county.  Such  proceedings  were  had  In  the 
probate  court  In  the  matter  of  the  estate  of 
Root  that  the  conrt  on  the  5th  day  of  August 
1889,  made  In  such  matter  Its  order  of  license, 
wherein  It  was  recited,  among  other  matteia, 
I  bat  the  petition  of  the  administrator  praying 
•  r  license  to  sell  all  of  the  real  estate  where- 


of N.  D.  Root  died  seised  was  heard  and  con- 
sidered; and  the  court  did.  In  and  by  the  or- 
der, license,  authorise,  and  direct  the  adminis- 
trator to  sell  at  private  sale  all  of  the  real 
estate  therein  described.  Pursuant  to  such 
license  the  administrator  did  on  August  12, 
1889,  sell  the  20  acres  whereof  Root  died 
seised  at  private  sale,  for  the  sum  of  (24,000, 
and  made  his  report  of  sale  on  the  same 
day  to  the  court,  wherein  the  20  acres  was  de- 
scribed as  the  S.  H  of  the  S.  W.  %  of  the  8. 
W.  \i  of  section  28,  township  50,  range  14,  in 
the  county  of  St.  Louis.  On  the  same  day 
the  probate  court  made  its  order  conflnuiiig 
the  sale  so  reported  by  the  adminlatrator,  and 
directed  and  authorized  him  to  execute  a  deed 
to  the  purchaser.  The  order  of  license  and  of 
confirmation  were  regular  in  all  respects,  ex- 
cept that  in  each  the  land  was  described  ai 
"(20)  twenty  acres  of  land  in  section  (28) 
twenty-eight  township  (50)  fifty,  range  (14) 
fourteen,  St.  Louis  county,  Minnesota."  This 
was  also  the  description  of  the  land  In  Qte  ad- 
ministrator's petition  for  the  sale  of  the  real 
estate  of  the  deceased.  This  last  deecrlption 
was  Intended  to  cover  the  land  in  controversy. 
It  is  so  admitted  of  record  in  this  case.  The 
sale  bond  was.  In  form  and  substance,  cor- 
rect except  that  there  was  no  scroll  or  seal 
to  the  signatures  of  the  obligors.  The  land 
was  sold  and  purchased  In  good  faith,  for  its 
full  value,  and  conveyed  by  the  administrator, 
pursuant  to  the  order  of  confirmation,  to  the 
purchaser,  who  paid  the  full  purchase  price 
thereof.  The  only  objections  to  the  adminis- 
trator's sale  here  urged  are  (1)  that  the  order 
of  license  and  confirmation  are  void  because 
of  the  irregularity  In  the  description  of  the 
real  estate  therein  authorized  to  be  sold;  (2) 
there  was  no  sale  bond  given. 

The  appellant's  contention  that  the  sale  is 
void  is  based  upon  Gen.  St  1894,  {  4612, 
which  provides  that  no  sale  of  real  estate  by  a 
guardian,  executor,  or  administrator  shall  be 
avoided  on  account  of  a  defect  In  the  proceed- 
ings if  it  appears:  "(1)  That  the  executor,  ad- 
ministrator or  guardian  was  licensed  to  make 
the  sale,  by  the  probate  court  having  Juris- 
diction. (2)  That  he  gave  a  bond  which  was 
approved  by  the  probate  court  (3)  That  he 
took  the  oath  prescribed  In  this  chapter.  (4) 
That  be  gave  notice  of  the  time  and  place  of 
sale  as  in  this  chapter  prescribed,  if  such  no- 
tice was  required  by  the  order  of  license.  (5) 
That  the  premises  were  sold  in  the  manner  re- 
quired by  the  order  of  license  and  the  sale 
confirmed  by  the  court,  and  that  they  are  held 
by  one  who  purchased  them  in  good  faith." 
The  construction  claimed  for  this  statute  by 
counsel  for  appellant  is  that  it  requires  that 
the  records  of  the  probate  court  In  the  mat- 
ter of  the  sale  must  show  a  strict  compliance 
with  the  law  relating  to  sales  of  real  estate 
in  probate  courts,  as  to  the  five  essentials 
named  in  section  4612.  In  the  case  of  Kurti 
V.  Railway  Oo.,  61  Minn.  23,  63  N.  W.  1,  we 
referred  to  the  origin,  purpose,  and  history  of 
this  section  of  the  statute.     It  was.   In  the 
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state  of  its  origin,  where  probate  courts  were 
courts  of  special  Jurisdiction,  plainly  a  cura- 
tive statute,  designed  to  limit  the  causes  for 
which  a  sale  of  real  estate  by  proceedings  in 
such  courts  could  be  assailed  collaterally,  and 
not  to  open  the  door  for  its  impeachment  in 
caaes  where,  except  for  the  statute.  It  would 
be  unimpeachable.  After  the  adoption  of  our 
CMiatltution,  and  oar  probate  courts  thereby 
became  courts  of  record  and  of  superior  Juris- 
diction, there  was  no  necessity  for  retaining 
this  statute.  But  prior  to  the  decision  of 
Davis  V.  Hudson,  29  Minn.  27,  11  N.  W.  136, 
It  seems  to  have  been  erroneously  assumed 
that,  after  the  adoption  of  the  constitution, 
probate  courts  were  still  courts  of  special  and 
limited  jurisdiction,  and  that  their  records 
did  not  import  absolute  verity.  Hence  the 
statute  was  continued  In  force  and  re-enacted 
in  the  Revision  of  1866.  It  was  intended  as 
a  curative  statute,  to  obviate  the  Insecurity 
of  titles  resulting  from  the  supposed  fact  that 
probate  courts  of  tills  state,  like  those  of  the 
states  from  which  the  statute  came  to  us, 
were  courts  of  special  and  limited  Jurisdiction. 
While  the  legal  effect  of  this  statute  is  the 
opposite  of  what  was  intended,  opening  In- 
stead of  closing  the  door  for  assailing  collat- 
erally titles  made  through  the  probate  court, 
yet  It  must  be  construed  as  a  curative  stat- 
ute, as  it  was  Intended  to  be.  The  statute  and 
the  records  of  the  probate  court  relating  to 
the  sale  of  real  estate  must  be  liberally  con- 
strued, and  land  titles  depending  on  such  rec- 
ords sustained,  notwithstanding  any  mere  ir- 
r^ularitlee  and  technical  omissions  hi  the  rec- 
ord as  to  the  five  essentials  of  a  valid  sale 
muned  In  this  statute.  The  description  of  the 
land  in  the  order  of  license  and  confirmation, 
standing  alone,  does  not  describe  any  partic- 
nlar  20  acres  of  the  section.  But  the  land 
sold,  and  accurately  described  tn  the  report  of 
sale,  was  the  only  land  In  section  28  of  which 
Root  died  seised,  and  the  order  of  license  dealt 
only  with  land  of  which  he  died  seised,  and 
recited  on  its  face  that  it  was  made  upon  a 
bearing  and  consideration  of  a  petition  for 
licoise  to  sell  all  of  the  real  estate  whereof 
Root  died  seised.  It  therefore  fairly  appears 
from  the  order  that  the  administrator  was  li- 
censed to  sell  the  20  acres  In  section  28  of 
which  Root  died  seised.  As  he  owned  in  the 
section  no  other  land  except  the  identical  20 
acres  sold  by  his  administrator,  it  follows  that, 
within  the  rule  of  construction  we  have  laid 
down,  it  does  appear  from  the  record  that  the 
administrator  was  licensed  to  make  the  sale 
of  the  land  in  question.  It  also  appears  that 
the  sale  of  the  land  in  question  was  confirmed 
by  the  court  It  was  the  sale  of  the  real  es- 
tate reported  by  the  administrator  which  was 
confirmed  by  the  order.  It  was  not  necessary 
to  incorporate  In  the  order  any  description  of 
the  real  estate  sold,  and  the  fact  that  a  vague 
and  indefinite  description  was  inserted  In  the 
order  is  immaterial,  because  In  the  reiKirt  of 
sale,  which  was  referred  to  in  the  order  and 
was  the  basis  for  it,  the  land  is  accurately  de- 


scribed and  fully  identified.  The  sale  bond 
In  this  case  was  a  substantial  compliance  with 
the  statute.  The  obligors  recite  in  the  body 
of  the  instrument  that  it  is  sealed  with  their 
seals,  but  In  fact  there  is  no  scroll  or  seal  to 
their  names.  Technically,  then,  it  was  not  a 
bond,  but  it  was  given  and  approved  by  the 
court  as  a  bond,  and  the  obligors  were  liable 
thereon  to  the  same  extent  as  though  It  was 
under  seal.  The  omission  of  the  scrolls  was 
an  irregularity,  and  the  statute  requiring  a 
sale  bond  was  substantially  complied  with. 
County  of  Redwood  v.  Tower,  28  Minn.  45, 
8  N.  W.  907.    Judgment  affirmed. 


MINNEAPOLIS  BASEBALL  CO.   v.  CITT 

BANK  et  al.  (WHITALL  et  aL, 

Interveners). 

(Sapreme  Court  of  Minnesota.     Dec.  16,  1896.) 

Bbceivbbs  ov  Corpokations  —  Enporoembnt  or 

Btockhuliiek'8  Lubilitt, 

A  receiver  appointed  in  an  action  for  the  se- 

SneBtratioD  of  the  assets  of  an  insolvent  corpora- 
on,  nnder  the  provisions  of  Gen.  St.  18S4,  c. 
ro,  has  no  authority,  except  in  cases  where  it  is 
otherwise  provided  by  statute,  to  enforce  the  in- 
dividual liability  of  the  stockholdets  for  the  debts 
of  the  corporation. 
(SyllabuB  by  the  Court) 

Appeal  from  district  court,  Hennepin  comi- 
ty;  Robert  Jamison,  Judge. 

Action  by  the  Minneapolis  Baseball  Com- 
pany against  the  City  Bank,  in  which  C.  D. 
Wbltall  and  F.  R.  Sldall,  co-partners  as  Whlt- 
all  &  Sidall,  intervened.  From  an  order  deny- 
ing the  motion  of  the  interveners  to  bring  In 
the  stockholders  to  answer  the  interveners' 
cross  bill,  and  an  order  directing  the  stock- 
holders to  be  made  parties  on  application  of 
the  receiver  of  the  baseball  company,  inter- 
veners appeal.    Reversed. 

Millard  F.  Bowen,  and  John  Hay,  for  appel- 
lants. Harlan  P.  Roberts,  Welch,  Hayne  & 
Conlin,  Victor  J.  Welch,  and  Geo.  R.  Robin- 
son, for  respondents. 

START,  C.  J.  This  action  was  originally 
commenced  against  the  defendant  bank  alone, 
on  January  15,  1896,  under  the  provisions  of 
Gen.  St  1894,  c.  76,  for  the  sequestration  of 
Its  assets,  and  the  appointment  of  a  receiver. 
On  the  following  day,  the  appellants  herein 
filed  their  cross  bill  or  complaint,  as  creditors 
of  the  bank,  seeking  thereby  to  enforce  the 
double  liability  of  Its  stockholders  for  its 
debts,  alleging  therein  a  cause  of  action 
against  them,  and  naming  them  as  parties 
defendants.  The  appellants  then  moved  the 
court  for  an  order  Joining  the  stockholders  as 
defendants,  and  requiring  them  to  answer  the 
cross  bill.  The  trial  court  denied  the  motion, 
without  prejudice,  and  with  leave  to  renew  it, 
upon  the  ground  that  it  was  not  advisable  to 
proceed  against  the  stockholders  until  It  be- 
came apparent  that  the  assets  of  the  corpora- 
tion would  not  pay  its  debts  in  fulL  On  Jan- 
uary 23,  1806,  David  C.  BeU  was  appointed 
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receiyer  of  the  property  and  assets  of  the  de- 
fendant corporation,  and  to  take  charge  of  its 
property  and  effects,  with  power  to  collect, 
sue  for,  and  recover  the  debts  and  the  prop- 
erty that  belonged  to  the  defendant  On 
March  30,  1896,  It  was  apparent  that  the  as- 
sets of  the  corporation  were  Insufficient  to  pay 
Its  debts,  and  the  appellants  renewed  their 
motion  to  bring  In  the  stockholders  to  answer 
their  cross  blU.  Thereupon  the  conrt  made  its 
order  requiring  the  bank  and  the  receiver  to 
show  cause  on  the  4th  day  of  April,  1896,  why 
the  motion  should  not  be  granted.  On  April  3, 
1896,  the  receiver  filed  what  is  designated  as 
a  "supplemental  complaint"  (it  is  difficult  to 
classify  it),  asking  that  the  stockholders  be 
made  parties  to  the  action,  and  to  answer  his 
complaint  wherein  be  sought  to  enforce  their 
Individual  liability.  Upon  the  hearing  of  the 
motion  of  the  appellants,  on  the  next  day,  the 
receiver  opposed  it,  and  claimed  that  the  stock- 
holders should  be  made  parties,  and  required 
to  answer  his  complaint,  and  not  that  of  the 
creditors.  The  court  thereupon  made  its  or- 
der denying  the  motion  of  the  appellants,  and 
Its  further  order  directing  the  stockholders  to 
be  made  parties  on  the  application  of  the  re- 
ceiver, and  to  answer  his  complaint.  The  ap- 
pellants appealed  from  each  order.  Their  mo- 
tion was  denied,  on  the  sole  ground  that  the 
receiver  was  the  proper  party  to  enforce  the 
personal  liability  of  the  stockholders.  If  such 
is  the  case,  and  he  is  authorized  by  law  to 
enforce  the  liability  of  the  stockholders  for 
the  debts  of  the  corporation,  then  the  order 
should  be  affirmed.  We  say  "order,"  because, 
practically,  there  was  but  one;  for  the  refusal 
to  bring  the  stockholders  In  on  the  appellant's 
cross  bill,  and  ordering  them  Joined  on  the  re- 
crfver's  petition  or  complaint,  might  properly 
have  been  included  in  one  order.  The  only 
question,  then.  In  this  case.  Is:  Has  a  receiver 
of  a  corporation  appointed  In  sequestration 
proceedings  under  Gen.  St  1891,  c.  76,  author- 
ity to  enforce  the  personal  liability  of  stock- 
holders for  the  debts  of  the  corporation?  We 
answer  the  question  In  the  negative.  This  Is 
not  a  mere  question  of  practice,  which  does 
not  affect  the  substantial  rights  of  the  appel- 
lant, as  claimed  by  the  respondents.  While  It 
is  true,  as  claimed,  that  the  time  when,  and 
upon  whose  cross  bill  or  complaint,  stockhold- 
ers shall  be  brought  Into  the  action,  where  the 
plaintiff  has  omitted  to  make  them  parties, 
rests  largely  in  the  discretion  of  the  trial  court, 
and  that  when  stockholders  are  once  legally 
made  parties,  and  required  to  answer  a  com- 
plaint stating  a  cause  of  action  against  them 
on  account  of  their  Individual  liability,  no 
other  creditor  or  party  Is  entitled  to  file  such 
cross  bill,  yet  each  creditor  has  the  legal  right, 
where  the  corporate  assets  are  Insufficient  to 
pay  the  debts,  to  have  the  stockholders  made 
parties  to  the  action,  upon  a  complaint  which 
they  are  bound  to  answer.  Therefore,  If  the 
receiver  Is  not  authorized  to  enforce  the  liabil- 
ity of  the  stockholders,  they  are  not  bound  to 
answer  his  complaint,   and  may  demur  or 


move  to  dismiss  It,  and  have  Judgment  ac- 
cordingly. 

We  do  not  deem  it  necessary  to  enter  upon 
any  extended  general  discussion  in  support  of 
our  conclusion,  that  the  receiver  in  this  case 
was  not  empowered  to  enforce  the  personal 
liability  of  stockholders  for  the  debts  of  the 
defendant  bank,  for  the  reason  that  such  con- 
clusion necessarily  foUows  ftom  the  prevloiw 
decisions  of  this  court  It  is  clear  that  the 
provisions  of  chapter  76  do  not  expressly  or 
impliedly  confer  upon  receivers  the  power 
here  in  question.  On  the  contrary,  the  lan- 
guage used  as  to  the  powers  of  receivers  and 
the  rights  of  creditors  unmistakably  indicates 
that  the  liability  of  stockholders  for  the  corpo- 
rate debts  cannot  be  enforced  by  the  receiver, 
and  that  It  must  be  enforced  on  the  application 
of  creditors,  or  by  one  In  behalf  of  all;  and 
such  has  been  the  practice  In  all  former  cases 
reaching  this  court 

In  the  case  of  Allen  v.  Walsh,  25  Minn.  643, 
it  was  held  that  the  stodcholders'  liability  was 
for  the  equal  benefit  of  all  creditors,  and  all 
had  an  equal  right  to  enforce  it,  and  that  Oen. 
St.  c.  76,  provided  an  efficient  and  sole  remedy 
for  such  enforcement.  In  a  single  action  la 
which  all  persons  interested  should  be  Joined, 
and  their  respective  rights,  equities,  and  liabili- 
ties finally  settled  and  determined.  This  case 
was  followed  in  Johnson  v.  Fischer,  30  Minn. 
173,  14  N.  W.  799,  wherein  It  was  held  that 
the  liability  could  only  be  enforced  by  or  in  be- 
half of  all  creditors,  and  against  all  of  the  stock- 
holders upon  whom  the  liability  rested.  The 
case  of  Manufacturing  Co.  v.  Langdon,  44 
Minn.  37,  46  N.  W.  310,  which  holds  that  the 
right  to  recover  capital  withdrawn  and  refunded 
by  the  coiporation  to  its  stockholders,  as  a 
gratuity,  passes  to  the  receiver,  is  not  out  of 
step  with  the  cases  holdhig  that  the  stockholders* 
liability  for  the  coiponite  debts  can  be  enforced 
only  by  creditors,  because  such  capital  was  at 
one  time  the  property  of  the  corporation,  and  Its 
return  to  stockholders  without  consideration  was 
a  fraud  as  to  creditors.  The  right  of  the  re- 
ceiver, representing  the  creditors,  to  recover  the 
capital  so  given  away,  rests  upon  the  same  Itasis 
as  does  his  right  to  recover  any  other  property 
disposed  of  by  the  corporation  in  fraud  of  cred- 
itois.  But  there  is  no  analogy  between  such 
an  action  by  the  receiver  to  reclaim  assets  at 
one  time  belonging  to  the  corporation,  which  it 
has  fraudulently  transferred,  and  an  action  to 
enforce  the  individual  or  double  liability  of  the 
stockholder  for  the  debts  of  the  corporation. 
Such  liability  sustains  the  relation  of  surety  for 
the  debts  of  the  corporation;  hence,  from  its 
very  nature.  It  is  not,  and  never  can  be,  an  as- 
set of  the  corporation.  In  the  last  case  dted, 
the  court  simply  holds  (following  Farmers' 
Loan  &  Trust  Ca  v.  Minneapolis  Engine  &  Ma- 
chine Works,  35  Minn.  543,  29  N.  W.  349)  that 
a  receiver  appointed  under  the  provisions  of 
Gen.  St  1894,  c.  76,  has  the  same  powers  and 
functions  as  a  receiver  upon  a  creditors'  bill,  or 
upon  proceedings  supplementary  to  execution. 
Everything  becomes  assets  in  the  bands  of  such 
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a  receiver  wblch  are  still  assets  of  the  cotpora- 
tim  or  debtor  as  to  creditors.  Anu>ng  the  rights 
which  pass  to  him  as  the  representative  of  cred- 
itors is  the  right  to  recover  property  of  the  cor- 
poration conveyed  in  fraud  of  creditors,  or  capi- 
tal refunded,  without  consideration,  to  stoclc- 
holdos;  that  is,  tiis  powers  and  functions  re- 
late only  to  what  is  or  was  at  some  previous 
time,  and  still  is,  as  to  creditors,  the  pr(H>erty  or 
estate  of  the  corporation.  In  Arthur  v.  Wil- 
Uua,  44  Minn.  40»,  4ti  N.  W.  851,  it  was  held 
that  the  individual  liability  of  stockholders  for 
the  corporate  debts  might  be  enforced  upon  the 
application  of  any  creditor  who  is  a  party  to  the 
I»«ceeding8,  thongh  the  plaintiff  creditor  did  not 
demand  in  his  complaint  any  such  relief.  Mc- 
Kusiclc  V.  Seymour,  48  Minn.  158,  60  N.  W. 
1114,  relied  upon  by  the  respondents  to  sustain 
their  contention  that  a  receiver  Is  empowered  to 
enforce  the  individual  liability  of  a  stocldiolder, 
does  not  support  the  claim,  except  by  an  obiter 
dictum  to  the  effect  that  tlie  liability  could  be 
-enforced  on  the  complaint  of  the  receiver,  and 
that,  ordinarily,  such  would  be  the  most  appro- 
priate mode  of  procedure.  Bat  two  questions 
only  were  involved  and  decided  In  this  case:  (a) 
That  section  'i  of  article  10  of  the  constitution, 
hnposlng  the  liability,  was  self-executing;  (b) 
that  such  liability  could  be  enfarced  after  the 
appointment  of  a  receiver  In  an  action  brought 
under  Gen.  St.  1894,  c.  76,  for  the  sequestration 
of  the  corporate  assets,  on  the  application  of  a 
oredltor.  It  was  not  decided  that  a  receiver 
could  enforce  the  liability.  The  case  of  St. 
Louis  Car  Ca  v.  StlUwater  St.  Ry.  Co.,  53 
Minn.  129,  54  N.  W.  1064,  is  also  relied  on  by 
the  respondents.  The  question  in  this  case  was 
whether  a  creditor  could  have  the  assets  of  a 
corporation  sequestered,  and  a  receiver  appoint- 
ed, tmder  Gen.  St.  1894,  c.  76,  where  a  receiv- 
er of  flie  corporation  in  a  foreclosure  action  had 
already  been  appointed,  and  it  was  held  that  he 
could.  This  was  all  that  the  case  decided.  But, 
in  the  (pinion,  the  difference  between  the  pow- 
ers of  a  receiver  In  a  foreclosure  suit  and  a  re- 
ceiver under  chapter  70  was  set  in  contrast, 
and,  in  speaking  of  the  powers  of  the  latter,  this 
language  was  used:  "Everything  becomes  as- 
sets in  his  hands  which  are  ai^sets  as  to  cred- 
itors, although  not  [then]  assets  as  to  the  cor- 
poration; as,  for  example,  propeity  conveyed  in 
fraud  of  creditors,  capital  withdrawn  without 
provisions  for  the  payment  of  creditors,  the  per- 
sonal liability  of  stockholders."  The  examples 
were  simply  Illustrations  of  a  general  pi-oposl- 
tloD.  The  first  two  were  In  point,  and  a  cor- 
rect statement  of  the  law,  but  there  Is,  as  al- 
ready pointed  out,  no  analogy  between  the  last 
example  and  the  first  two.  The  la.st  one  was 
inadvertently  added  by  the  writer  of  the  opin- 
ion. In  re  People's  Live  Stock  Ins.  Co.,  56 
Minn.  180,  57  N.  W.  468,  was  a  proceeding  un- 
der (Jen.  St.  1894,  f§  3430-3435,  Inclusive,  to 
cUsBolve  the  corporation,  and  it  was  lield  that 
anpaid  stock  subscriptions  were  coritorate  as- 
sets, and  might  be  recovered  by  the  receiver. 
But  it  was  further  said:  "The  constitutional  or 
statutory  liability   Is  directly  to   the  cre.lItors. 


Ae  corpoiatlon  cannot  enforce  It  It  is  no  part 
of  its  assets."  See,  on  this  last  pobit,  Olson  v. 
Cook,  57  Minn.  552,  59  N.  W.  635.  The  rule 
that  it  is  a  right  belonging  to  creditors  to  have 
the  stocldiolders  brought  Into  the  action,  to  the 
end  that  their  liability  tor  the  debts  of  the  cor- 
poration may  be  ascertained  and  enforced  by 
the  court,  was  expressly  recognised  in  the  case 
of  Na^Jonal  German-American  Bank  v.  St.  An- 
thony Park  North  Real  Estate  Imp.  Co.,  91 
Minn.  359,  63  N.  W.  1068;  and  again,  in  the 
case  of  Pioneer  Fuel  Co.  v.  St.  Peter  St.  Imp. 
Co.  (Minn.)  67  N.  W.  217;  also.  In  Pahner  v. 
Bank  (Minn.)  67  N.  W.  893,  which  further  holds 
that  a  Jud^iment  In  an  action  by  a  creditor,  un- 
der Gen.  St.  1894,  c.  76,  to  sequestrate  the  as- 
sets of  a  ^onk,  and  for  the  appointment  of  a  re- 
ceiver, where  the  plaintiff  in  his  complaint  did 
not  ask  to  have  stockholders  made  parties,  was 
erroneous  in  so  far  as  It  directed  the  receiver  to 
sue  the  stockholders  upon  then:  liability  for  the 
corporate  debts,  for  the  reason  that  the  receiv- 
er could  not  maintain  such  actions. 

It  appears  from  this  summary  of  the  decision^ 
of  this  court  that  unpaid  stock  subscriptions, 
property  transferred  by  the  corporation  in  fraud 
of  its  creditor,  and  capital  fraudulenUy  with- 
drawn, are  assets  in  the  hands  of  the  receiver 
as  to  creditors,  though  not  as  to  the  cor- 
poration except  as  to  the  first,  and  he  may  re- 
cover them,  because  they  were  at  one  time  as- 
sets of  the  corporation,  and  as  to  creditors  they 
remain  so;  but  that,  as  to  the  liability  of  stock- 
holders for  the  corporate  debts,  it  is  not,  and 
never  was,  a  corporate  asset,  for  it  is  due  di- 
rectly to  creditors;  and  that  the  receiver  cannot 
enforce  it.  In  the  absence  of  a  statute  authoriz- 
ing him  to  do  so.  This  conclusion  Is  also  sup- 
ported by  the  authority  of  the  text  writers. 
Morse,  Banks,  i  696;  Thomp.  Stockh.  {  342; 
Cook,  Stock,  Stockh.  &  Ck>rp.  Law,  t  218;  2 
Mor.  Priv.  Corp.  f  869. 

The  action  of  the  receiver  In  this  case  In  seek- 
ing to  enforce  the  liability  of  the  stockholders 
was  gratuitous,  and  the  stockholders  were  not 
bound  to  litigate  the  question  of  their  liability 
with  him.  If  it  be  desirable.  In  order  to  se- 
cm'e  a  speedy,  economical,  and  practical  method 
of  enforcing  the  liability,  to  Invest  the  receiver 
with  such  power.  It  must  be  done  by  statute. 
This  has  already  been  done  In  cases  where  the 
receiver  of  an  Insolvent  banking  corporation  is 
appointed  on  the  application  of  the  superintend- 
ent of  banks.  Such  a  receiver  is  expressly  au- 
thorized to  enforce  the  Individual  llnbility  of 
stockholders.  Laws  1805,  c.  145,  {  20.  While 
the  liability  of  the  stockholders  must  be  en- 
forced on  the  application  ef  creditors,  and  not 
on  that  of  the  receiver,  except  in  cases  where 
the  statute  otherwise  provides,  yet  It  does  not 
follow  that  the  trial  court  has  not  the  same  con- 
trol of  the  litigation  as  if  it  was  conducted  by  the 
receiver.  The  creditor  wlio  first  takes  action 
to  have  such  liability  enforced,  vi^hether  he  is 
plaintiff  or  subsequently  comes  into  the  action, 
has  no  exclusive  right  to  control  the  litiga- 
tion; and,  whenever  the  stockholders  are  once 
brought  into  the  action,  the  trial  court  should 
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80  far  control  the  conduct  of  the  HtiBatlon 
as  to  conserve  and  protect  the  rights  and  equi- 
ties of  both  creditors  and  stockholders.  Wheth- 
er it  may  not  be  feasible  In  this  case  to  sub- 
stitute the  appellants'  complaint  for  that  of 
the  receiver,  and  let  the  answers  of  the  stock- 
holders stand  as  answers  to  the  substituted 
complaint,  whereby  a  saving  of  time  and  ex- 
pense may  be  made,  Is  a  question  we  are,  for 
obvious  reasons,  not  in  a  position  to  determine, 
and  leave  the  matter  for  the  consideration  of  the 
trial  court.  If  it  BbaU  be  impracticable  or  ille- 
gal to  make  the  substitution,  then  the  district 
court  will  make  Its  order,  bringing  in  the  stock- 
holders to  answer  the  cross  bill  or  complaint  of 
the  appellants.  Orders  reversed,  and  case  re- 
manded, with  histructious  to  proceed  in  accord- 
ance with  this  opinion. 


GRAHAM  T.  CONRAD. 

(Sai^eme  Court  of  Minnesota.     Dec.  17,  1896.) 

Notice  op  Appeai^ — Service. 

1.  Proof  of  service  of  a  notice  of  appeal  from 
a  judgment  rendered  in  justice's  court  upon 
"Empey  and  Empey,  the  attorneys  for  the  plain- 
tilT,"  is  not  proof  of  service  of  such  notice  upon 
"E.  B.  Empey,"  who,  according  to  the  record, 
was  the  only  attorney  appearing  in  justice's  court 
for  pinintiff. 

2.  Proof  of  service  of  such  a  notice  cannot  be 
amended,  so  as  to  show  dne  service,  after  the  ex- 
piration of  the  10  days  within  which  such  proof 
must  be  filed  with  the  Justice. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  R.  Brill.  Judge. 

Action  by  Frank  F.  Graham  against  Wil- 
liam S.  Conrad  in  a  Justice  court  Judgment 
fur  plaintiff,  and  defendant  appealed  to  the 
district  court.  From  an  order  dismissing  the 
appeal  and  afflrmlng  the  Judgment,  defend- 
ant appeals.    Affirmed. 

E.  Benton  Olmsted,  for  appellant  Ferdi- 
nand Barta,  for  respondent. 

COLLINS,  J.  From  a  Judgment  rendered 
against  him  in  Justice's  court,  defendant  ap- 
pealed to  the  district  court.  From  the  return 
of  the  Justice  it  appeared  that  at  the  trial 
plaintiff's  appearance  was  personal  and  by  E. 
E.  Empey,  his  attorney,  and  under  the  pro- 
visions of  Gen.  St  1804,  i  5068,  subd.  3,  it 
was  necessary  that  the  notice  of  appeal  should 
bare  been  served  upon  plaintiff  or  the  attor- 
ney who  made  the  appearance.  The  statute 
also  requires  that  the  original  notice  of  appeal, 
with  proof  of  service,  must  be  filed  with  the 
Justice  within  10  days  after  service  is  made. 
These  are  Jurisdictional  prerequisites  to  the 
allowance  of  the  appeal,  and  the  proof  of 
service  cannot  be  amended  after  the  time  pre- 
scribed for  the  filing  of  the  notice  with  such 
proof.  In  this  case  the  only  proof  of  service 
filed  with  the  Justice  or  returned  to  the  dis- 
trict court  showed  that  service  of  the  notice 
of  appeal  had  been  made  upon  "Messrs.  Em- 
pey and  Empey,  the  attorneys  for  the  plain- 


tiff." In  the  district  court  plaintiff's  attorney 
appeared  specially,  and  moved  to  dismiss  the 
appeal  on  the  ground  that  no  notice  of  appeal 
had  been  served,  and  no  proof  of  service  had 
been  filed  with  the  Justice,  as  required  by 
law.  The  court  granted  the  motion,  and,  in 
accordance  with  the  provisions  of  Laws  1895, 
c.  24,  affirmed  the  Judgment  of  the  Justice. 
The  defendant's  counsel  then  moved  the  court 
upon  affidavits  to  vacate  the  order  of  dismis- 
sal, and  for  Judgment  on  the  ground  that  E.  B. 
Empey,  who  appeared  as  attorney  for  plaintiff 
in  Justice's  court,  was  a  member  of  the  law 
firm  of  Empey  &  Empey,  on  whom  service  had 
Iteen  made,  and  for  leave  to  amend  the  proof 
of  service  so  as  to  show  this  fact '  The  motion 
was  denied,  Judgm^it  was  entered  for  plain- 
tiff, and  defendant  appeals  from  the  Judg- 
ment. 

It  must  be  affirmed.  Service  of  the  notice 
of  appeal  upon  Empey  &  Empey  was  not,  up- 
on the  face  of  the  proof,  service  upon  E.  B. 
Empey,  and  it  'was  the  latter  who  appeared 
as  attorney  for  the  plaintiff  in  Justice's  court 
Nor  could  the  proof  of  service  be  amended,  so 
as  to  show  the  fact  of  due  service,  after  the 
exi^ratlon  of  the  10  days  in  which  such  proof 
could  be  filed  with  the  Justice.  See,  Morsile  v. 
Railway  Co.,  •23  Minn.  4;  Cremer  y.  Hart- 
mann,  34  Minn.  97,  24  N.  W.  341;  Stolt  t. 
Railway  Co.,  49  Minn.  853,  61  N.  W.  U03. 
Judgment  affirmed. 


MAHONEY  V.   HALH. 

(Supreme  Court  of  Minnesota.     Dec.  17,  1896.) 

IxsoLVBNCY — Pkeferbnces  —  Pleoob  —  Deciveut 

OF  Possession— Sdfficiesct  of  Evidexcb. 

1.  Held,  in  an  action  broiigrht  under  the  pro- 
visions of  Gen.  St.  1S94,  i  424;i,  to  have  a  trans- 
fer and  assignment  of  certam  promissory  notes 
made  by  an  insolvent  bank  to  one  of  its  cred- 
itors set  aside,  and  to  recover  possession  of  such 
not?s,  that  the  findings  of  fact  that  the  transfer 
and  assignment  were  made  by  the  bank  with  a 
view  to  giving  the  creditor  an  unlawful  prefer- 
ence over  other  creditors  upon  a  pre-existiug 
debt,  and  that  at  the  time  the  creditor  had  rea- 
sonable cause  to  believe  the  bank  insolvent  are 
supported  by  the  evidence. 

2.  Held,  further,  that  other  findings  to  the 
effect  that  by  and  with  the  consent  of  the  cred- 
itor the  notes  remained  in  the  actual  possession 
of  the  bank  after  the  alleged  transfer  and  un- 
til the  creditor,  a  corporation,  was  itself  placed 
in  the  hands  of  a  receiver:  that  they  were 
treated  and  dealt  with  as  the  property  of  the 
bank  while  in  its  custody;  that  there  was  no 
actual  delivery  of  the  same  to  Uiis  creditor  at 
the  time  of  the  transfer,  nothing  but  a  prvtenae 
at  delivery,  and  that  there  was  no  continued 
change  of  possession, — were  also  supported  b; 
the  evidence. 

3.  Held,  further,  that  not  only  was  the  trans- 
fer fraudulent  and  void  as  to  the  pre-existing 
debt  but  that  it  was  invalid  as  security  for  a 
debt  subsequently  incurred  by  reason  of  de- 
posits made  in  the  bank  after  the  transfer. 

4.  In  case  of  a  pledge,  the  requirement  of  pos- 
session in  the  pledgee  is  an  inexorable  rule  of 
law,  adonted  to  prevent  frand  and  deception. 
There  must  be  an  actual  delivery  of  the  chattels 
as  distinguished  from  a  mere  pretense,  and  tlie 
change  of  possession  must  be  continuing,  not 
formal,  btit  substantial.         (     OOO I  f 

(Syllabus  by  the  Court)  ^^"^^d 
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Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  0>  Belden  and  Robert  Jainlaon, 
Judges. 

Action  by  Stephen  Maboney,  assignee  of 
tbe  Irlsb-American  Bank,  Insolyent,  against 
William  S.  Hale,  receiver  of  tbe  American 
Savings  &  Loan  Association.  A  judgment 
was  ordered  for  plaintiff,  and  from  an  order 
denying  a  new  trial  defendant  appeals.  Af- 
firmed. 

Eugene  G.  Hay  and  W.  E.  Hale,  for  appel- 
lant.    Broolcs  &  Hendrlx  for  respondent. 

°  COLLINS,  J.  This  action  is  one  brought 
by  the  assignee  of  tbe  Irish-American  Banii', 
an  Insolvent,  against  tbe  receiver  of  tbe 
American  Savings  &  Loan  Association,  under 
the  provisions  of  Gen.  St.  18&1,  i  4243,  to 
have  the  assignment  and  transfer  of  icertain 
notes  given  by  the  Irish-American  Bwak  to 
the  American  Savings  &  Loan  Association 
set  aside,  and  to  recover  possession  of  the 
notes,  upon  the  ground  that  said  transfer 
was  a  violation  of  tbe  law  of  tbe  state,  in 
that  It  gave  to  the  said  association  a  pref- 
erence over  other  creditors  of  the  banli,  and 
that  tbe  same  was  made  by  tbe  banit  with 
intent  to  give  such  preference,  and  accepted 
by  the  association,  the  latter  having  reason- 
able cause  to  believe  the  former  Insolvent. 
The  case  was  tiled  to  the  court  without  a 
Jury,  and  upon  findings  of  fact  Judgment 
for  the  plaintifC  was  ordered  as  demanded 
in  the  complaint.  This  appeal  is  from  an 
order  denying  defendant's  motion  for  a  new 
trial.  We  shall  not  undertake  to  give  a 
complete  statement  of  the  conditions  which 
existed  at  and  prior  to  the  time  when  tbe 
transaction  in  question  took  place,  nor  shall 
we  discuss  the  evidence  to  any  great  extent 
An  ontline  of  the  situation,  and  brief  refer- 
ences fo  tbe  testimony,  is  all  that  we  regard 
as  necessary. 

Tbe  Irish-American  Bank  was  incorporated 
tai  1888,  with  a  capital  of  $100,000.  It  never 
bad  a  surplus  fund,  but  had  accumulated 
undivided  profits  amounting  to  about  $15,- 
000  prior  to  December  0,  1895.  On  that  day 
the  state  bank  examiner  ordered  that  an  as- 
sessment of  85  per  cent,  be  made  upon  the 
stoclcholders,— a  total  assesEment  of  $35,000. 
This  was  done,  but  not  to  exceed  $2,300  was 
paid  in.  The  bank  was  then  irretrievably 
insolvent.  Its  capital  had  entirely  disap- 
peared, and  evidently  many  of  Its  stockhold- 
ers had  also  become  insolvent.  December 
2l8t  its  total  Indebtedness  was  more  than 
$360,000,  and  of  this  upward  of  $216,000 
was  due  on  demand.  Taking  the  most  fa- 
vorable view  of  the  testimony,  its  assets  did 
not  exceed  $270,000  in  value.  Its  available 
cash  was  but  $30,376.88,  about  two-thirds 
thereof  being  cash  on  deiwslt  in  other  banks. 
This  condition  as  to  available  cash  was  a 
noticeable  violation  of  Laws  1895,  c.  145,  i  18, 
which  requires  that  at  all  times  a  state 
bank  shall  have  on  hand  in  available  funds 


an  amount  equal  at  least  to  20  per  cent,  of 
all  Its  immediate  liabilities.  It  then  bad  and 
carried  as  assets  dishonored  paper— discount- 
ed notes— of  the  face  value  of  $247,786.92, 
nearly  $100,000  of  which  bad  been  past  due 
for  more  than  one  year.  Tbe  only  persons 
liable  upon  over  $140,000  of  these  notes  were, 
upon  the  trial,  shown  to  be  insolvent  on  the 
day  last  mentioned.  And  this  state  of  af- 
fairs had  been  brought  about  almost  wholly 
by  and  because  of  loans  made  by  tbe  bank 
to  its  officers  and  directors,  many  of  whom 
were  Insolvent,  loans  made  to  insolvent  re- 
lations of  these  officers  and  directors,  and 
loans  made  to  insolvent  corporations  of 
which  the  officials  of  the  bank  and  their 
relatives  were  officers  and  directors.  Even 
the  managing  director  of  the  bank  was  in- 
solvent, and  among  Its  assets  were  notes 
executed  by  himself  and  by  insolvent  corpo- 
rations with  which  he  was  officially  and 
prominently  connected  of  a  face  value  of 
about  $12,000.  And  this  same  director  was 
the  president  and  managing  officer  of  the 
Savings  &  Loan  Association,  of  which  de- 
fendant, Hale,  became  the  receiver  under 
the  provisions  of  Gen.  St.  1894,  c.  76,  as  wiU 
be  hereinafter  stated.  December  21,  1895, 
at  the  close  of  business  hours,  the  bank  was 
indebted  to  tbe  association  in  tbe  sum  of 
$78,749.32  on  account  of  money  theretofore 
deposited,  for  which  the  latter  held  deposit 
certificates,  more  than  $40,000  thereof  being 
due  on  demand,  the  balance,  on  time.  For 
obvious  reasons,  tbe  bank  directors  made  up 
their  minds  that  prompt  steps  would  have 
to  be  taken,  or  closed  doors  were  inevitable. 
Holding  a  conference,  it  was  resolved  to  lay 
the  matter  before  the  directors  of  the  asso- 
ciation, the  bank's  heaviest  depositor  as  well 
as  creditor,  and  after  banking  hours  the  di- 
rectors of  both  corporations,  or  a  majority 
of  each,  met  for  consultation  at  the  bank. 
They  remained  in  conference,  with  about 
one  hour's  intermission,  until  midnight,  and 
then  separated,  no  plan  of  action  having 
been  definitely  agreed  on.  The  next  day, 
which  was  Sunday,  they  again  met  at  the 
private  apartments  of  a  director  of  the  as- 
sociation, who  was  also  its  attorney,  and 
after  a  long  session  what  was  known  as  the 
"final  proposition"  was  made,  and  verbally 
agreed  upon.  It  was  that  the  association 
should  furnish  $35,000,  of  which  $10,00a 
should  be  in  the  nature  of  a  loan  to  some 
officer  of  the  bank,  who  should  secure  the 
loan  by  a  mortgage  on  real  estate  then 
owned  by  the  bank,  but  which  was  to  be 
conveyed  by  it  to  the  officer  to  whom  the 
loan  was  to  be  made.  And,  as  needed,  the 
association  should  deposit  the  balance,  $2.'>,- 
000,  In  tbfi  bank.  The  latter  was  to  assign 
to  the  association,  of  its  notes,  $156,000  in 
value  to  secure  both  existing  and  future 
indebtedness  on  account  of  deposits.  The 
bank  directors  were  each  to  make  a  special 
effort  to  secure  from  some  source  additional 
or  new  deposits  to  the  amount  of  $25,000 
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This  agreement  was  to  be  redaced  to  writ- 
ing, and  submitted  to  the  bank  directors  at 
A  meeting  to  lie  held  next  day.  On  Monday 
morning  the  president  and  managing  officer 
of  the  association,  also  the  managing  direct- 
or of  the  bank,  went  to  that  Institution,  and, 
witb  its  cashier,  picked  out  of  its  notes  a 
large  number,  exceeding  In  face  value  $158,- 
000,  and  took  possession,  as  is  claimed,  by 
sciiaratlng  them  from  other  notes,  made  a 
list  thereof,  bound  them  together  by  rubber 
bands,  and  then,  at  the  suggestion  or  re- 
quest of  the  president  of  the  bank,  placed 
them  in  an  unused  drawer  In  one  of  the 
bank  safes,  giving  permission  to  the  assist- 
ant cashier  to  take  out  any  of  the  same  If 
the  makers  wished  to  pay  or  renew.  Pay- 
ments were  thereafter  made,  as  well  as  re- 
newals, and  the  money  received  was  credited 
upon  the  books  of  the  bank  as  payments 
«n  Its  paper,  of  which  fact  the  president  of 
the  association  was  Informed  from  time  to 
time.  The  $10,000  was  furnished  on  De- 
cember 23d  as  agreed  upon,  and  the  real- 
estate  mortgage  given  a  few  days  after- 
wards. The  agreement  entered  into  verbal- 
ly on  December  22d  was  approved  by  resolu- 
tion of  the  board  of  bank  directors  on  the 
23d,  bnt  it  was  not  reduced  to  writing  and 
actually  executed  until  December  26th.  No 
entries  of  any  kind  were  made  upon  the 
books  of  either  institution  In  regard  to  the 
transfer  of  these  notes,  so;  as  a  matter  of 
fact,  they  were  carried  by  the  bank  as  part 
of  its  assets  until  it  was  compelled  to  make 
an  assignment  for  the  l)enefit  of  its  cred- 
itors January  15,  1896.  Meantime  the  asso- 
ciation had  Increased  its  deposits  in  the  sum 
of  $21,290.94.  On  January  14tb  the  associa- 
tion had  been  placed  In  the  bands  of  a  re- 
ceiver, and  on  that  day  Its  president  went 
to  the  bank,  took  the  notes  from  the  safe, 
and  at  once  delivered  them  to  such  re- 
ceiver, the  present  appellant.  It  is  not  im- 
portant that  the  written  agreement  of  date 
December  23d,  but  actually  executed  three 
days  later,  made  by  the  bank,  and  accepted 
by  the  association,  be  set  out  in  full.  It 
recited  the  fact  that  the  association  had  on 
deposit  in  the  bank  the  sum  before  men- 
tioned, and  that  the  bank  was  desirous  of  re- 
taining such  deposit  six  months,  at  least,  and 
also  to  be  continued  as  a  depositary  for  the 
association;  that  the  latter  was  willing  to 
permit  its  money  to  remain  and  to  continue 
to  deposit  in  the  bank,  provided  the  bank 
should  assign  as  collateral  security  suffi- 
cient of  its  bills  receivable  to  secure  the  de- 
posit. .Then  followed  a  clause  whereby.  In 
consideration  of  the  premises,  and  for  the 
purpose  of  securing  the  present  and  the  fu- 
ture deposits,  the  bank  sold,  asstgiied,  trans- 
ferred, and  set  over  to  the  association  cer- 
tain promissory  notes,  described,  it  was 
said.  In  an  attached  schedule,  and  of  the 
face  value  of  $156,000.  No  schedule  was  In 
fact  attached.  Provision  was  made  for  the 
delivery  to  the  bank  of  maturing  notes,  and 


the  substitution  of  others  of  equal  value. 
Then  followed  a  stipulation  tihat  whe&evet 
the  deposits  of  the  association  should  lie  re- 
duce<l  so  that  they  did  not  exceed  $78,000, 
all  of  the  securities  were  to  be  returned  and 
reassigned,  -provided  tbe  bank  should  "at 
said  time  be  solvent,  continuing  its  banking 
business,  and  In  as  good  financial  condition 
as  it  Is  to-day."  From  this  clause  It  will 
be  seen  that,  if  the  bank  ^as  then  insolvent 
(as  it  was),  and  so  remained  (an  Inevitable 
condition  under  the  circumstances),  or  if  its 
financial  condition  became  worse  (and  this 
was  also  inevitable),  the  security  was  for 
the  present  deposits  as  well  as  for  those 
thereafter  to  be  made.  While  this  instru- 
ment referred  to  future  deposits  to  be  made 
by  the  association,  there  was  no  agreement 
by  the  latter  that  any  such  deposit  should  be 
made.  It  was  duly  executed  by  the  bank, 
but  was  not  acknowledged.  It  was  not 
signed  by  or  in  behalf  of  the  asoclation,  but 
was  accepted  in  these  words  and  figures: 
"Accepted  Dec.  26th,  1895.  American  Sav- 
ings and  Ijoan  Ass'n,  by"  its  president. 

After  this  statement,  whtoh  Is  nothing  but 
an  outline  of  the  many  matters  which  were 
shown  upon  the  trial,  we  think  it  unneces- 
sary, as  before  intimated,  to  specifically  point 
out  the  evidence  on  which  the  trial  court 
rested  its  findings  that  the  notes  in  question 
were  transferred  and  assigned  by  the  bank 
to  the  association  with  a  view  of  giving  the 
latter  a  preference  over  the  other  creditors 
of  the  bank  upon  a  pre-existing  debt,  and 
that  at  the  time  the  association  had  reason- 
able cause  to  believe  the  bank  Insolvent 
No  other  conclusion  could  have  been  reached 
unless  it  is  to  be  assumed  that  the  men  who 
acted  for  and  represented  these  institutions 
pending  these  negotiations  were  blind  to 
facts  which  wete  not  only  ascertainable  up- 
on reasonable  inqutty,  but  were  as  notorious 
and  apparent  on  the  21st  day  of  December 
as  tbey  were  when  tbe  bank  was  compelled 
to  make  an  assignment.  We  shall  say  no 
more  on  this  branch  of  the  case  except  that 
on  tbe  facts  It  Is  a  much  stronger  case  in 
favor  of  the  findings  than  that  of  Penney  v. 
Haugan,  61  Minn.  279,  63  N.  W.  728,  and  that, 
had  the  findings  been  in  opposition  to  those 
made,  we  should  have  felt  It  our  duty  to  set 
them  aside  as  not  supported  by  the  evidence. 

This  leads  to  the  only  remaining  inquiry. 
Although  the  transaction  was  Invalid  as  to 
the  amount  on  deposit  when  the  verbal  agree- 
ment, afterwards  reduced  to  "writing,  was 
entered  into,  can  the  contract  be  upheld  as 
valid  and  effectual  security  for  the  sum  of 
$21,200.94  deposited  by  the  association  after 
the  notes  were  selected  by  its  president  and 
placed  In  one  of  the  safes  In  the  vault  of  the 
bank?  The  court  below  foimd  In  reference 
to  the  notes  selected  as  security  that  they  re- 
mained with  the  bank  under  and  pursuant 
to  an  agreement  between  the  parties  that  the 
bank  might  renew  any  of  them  at  Its  discre- 
tion, and  might  collect  and  receive  payment 
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(rom  the  makers,  as  if  it  remained  tbe  owner 
of  tbe  notes;  and  also  tbat  it  might  retain  for 
its  own  use  any  moneys  collected  or  paid  on 
account  thereof;  and,  further,  that  from  the 
time  of  the  execution  of  the  written  agreement 
down  to  the  14th  day  of  January  the  notes 
remnined  In  tbe  actual  possession  of  the  bank, 
and  under  Its  control,  and  were  used,  handled, 
and  treated  by  the  bank  as  Its  absolute  prop- 
erty; that  during  this  period  of  time  other 
Botes  were  substituted  In  Ilea  of  these  selected, 
some  were  renewed,  partial  payments  were 
madCi  and  In  some  cases  they  were  paid  In 
fall,  the  bank  In  each  case  appropriating  the 
m(Miey  paid  to  Its  own  use  by  and  with  tbe 
consent  of  the  association.  We  have  not  un- 
dortaken  to  give  the  findings  on  this  particu- 
lar point  In  full,  but  merely  a  synopsis.  Tbey 
are.  In  effect,  that  there  was  no  change  of  pos- 
session of  these  notes  until  after  the  associa- 
tion went  Into  the  hands  of  a  receiver.  Coun- 
sel for  appellant  assign  as  error  that  these 
*  findings  are  not  supported  by  the  evidence. 
We  are  clearly  of  tbe  opinion  that  tbey  were. 
It  Is  true  that  on  the  morning  of  the  23d  of 
December— three  days  before  the  written 
agreement  was  executed— tbe  president  of  tbe 
association  picked  out  tbe  notes  from  among 
all  of  those  held  by  tbe  bank.  He  segregated 
them  from  the  balance  of  the  paper,  and  in- 
closed them  In  rubber  bands,  and  then  placed 
them  In  a  drawer  in  tbe  bank  safe,  and  in  its 
vault,  where  they  were  accessible  at  all  times 
by  the  otficers  of  the  bank,  and  where  tbey 
could  not  be  reached  by  any  ofllcer  of  the  as- 
sociation without  the  consent  and  assistance 
of  an  officer  of  tbe  bank.  They  were  not  ba- 
dorsed.  and  were  treated  as  the  property  of 
tbe  bank  as  completely  as  If  tbe  transaction 
by  which  the  association  attempted  to  obtain 
a  lien  bad  never  been  thought  of.  Tbe  pur- 
ported delivery  to  the  president  of  tbe  asso- 
ciatioB  wu  a  mere  pretext,  and  the  alleged 
eoatlnaous  possession  by  it  an  exceedingly 
transparent  abam.  The  possession  was  that 
of  tk0  bonk,  and,  this  being  so,  the  associa- 
iion  could  not  dalm  tliat  the  notes  were 
pledged  to  it  for  any  purpose  whatsoever.  To 
constitute  a  pledge,  the  pledgee  must  take 
possession,  and  to  retain  It  he  must  retain 
possession.  An  actual  delivery  of  property 
capable  of  personal  poasesslon  and  a  continued 
change  of  poasesslon  Is  essential.  In  case  of 
a  pledge,  tbe  requirement  of  possession  In  the 
pledgee  is  an  Inexorable  rule  of  law  adopted 
to  prevent  fraud  and  deception;  for,  If  the 
debtor  remains  In  possession,  the  law  pre- 
sumes that  those  who  deal  with  him  do  so  on 
tbe  faltta  of  his  being  the  unqualified  owner  of 
tb*  goods.  Casey  v.  Cavaroc,  96  U.  S.  467. 
There  must  not  only  be  an  actual  delivery, 
as  distinguished  from  a  mere  pretense,  but 
the  change  of  possession  must  be  continuing; 
not  formal,  but  substantial.  In  view  of  these 
findings,  abundantly  sustained  by  the  evi- 
dence, it  Is  impossible  to  hold  that  the  notes 
were  pledged  as  security  for  future  deposits, 
even  if  we  could  Ignore  tbe  fact  tbat  as  part 
v.69N.w.no.5— 22 


of  the  transaction  It  was  agreed  between  the 
directors  of  the  insolvent  l>ank  and  tbose  of 
tbe  association,  who  had  abundant  reasons 
for  believing  the  bank  Insolvent,  that  the  for- 
mer should  seek  out  and  Induce  further  and 
other  deposits  In  an  Institution  already  un- 
able to  meet  its  obllgatloos,  and  whose  ability 
to  pay  was  being  still  further  weakened  by 
an  attempt  to  fully  secure  its  largest  depositor. 
See  Leqve  v.  Stoppel  (Minn.)  66  N.  W.  208. 
The  case  Is  wholly  different  from  tbat  of 
Brewbig  Co.  v.  Ohllds  (Minn.)  68  N.  W.  65. 
Nor  can  the  Instrument  be  regarded  as  a 
chattel  mortgage  upon  tbe  notes  to  secure 
future  deposits,  for,  conceding,  wltbout  de- 
ciding, that  negotiable  paper  can  be  subject 
to  mortgage  as  a  chattel,  and  disregarding  all 
questions  of  actual  fraud  and  all  arising  out 
of  the  fact  that  there  was  no  continued  change 
of  possession,  and  that  the  instrument  was 
not  acknowledged  or  filed,  there  was  no  de- 
scription of  tbe  property  claimed  to  be  cover- 
ed by  it,  no  possible  way  of  ascertaining  what 
it  was.  While  It  recited  tbat  a  schedule  of 
tbe  notes  was  attached  as  an  exhibit,  there 
was  no  Schedule  of  any  kind.  Had  tbe  in- 
strument been  duly  acknowledged  and  prop- 
erly filed,  it  would  have  been  Ineffectual  for 
any  purpose  as  to  tbe  creditors  of  tbe  bank 
and  as  against  tbe  assignee  in  Insolvency. 
We  do  not  consider  the  claim  made  by  coun- 
sel for  respondent  that  as  to  creditors  who  de- 
posited with  tbe  bank  on  and  after  Decem- 
ber 21st  tbe  admitted  facts  in  this  case  con- 
tain every  element  of  an  estoppel,  and  be- 
cause of  this  tbe  appellant  cannot  retain  a 
lien  for  the  amount  deposited  during  the  same 
period.    It  is  unnecessary.    Order  affirmed. 


SHORT  CONRAD  00.  v.  SCHOOL  DIST. 
OP  KAU  CLAIRE. 

(Supreme  C!ourt  of  Wlsconahi.    Dse.  IB,  1896.) 

Schools — Validitt  of  Costraots  —  Apfbopria- 
Tioss— Bt  Board— Bt-Laws— Limita- 
tion or  FOWKBB. 

1.  A  contract  tor  placing  certain  appamtna  in 
a  school  building  at  a  specified  price,  subject  to 
its  withHtanding  satisfactory  tests,  is  not  an  ap- 
propriation of  money,  within  tbe  meaning  of  a  citj 
charter  providing  tnat  all  appropriations  made 
by  the  board  of  education  snail  lequire  a  two- 
thirds  vote  of  all  the  members. 

2.  A  by-law  of  a  board  of  edncation  providing 
that  no  vote  involving  the  appropriation  of  mon- 
ey shall  be  corned  except  by  a  two-thirds  vote  of 
all  the  members  in  the  affirmative  is  an  unauthor- 
ized limitation  of  tbe  power  of  the  bocuxl,  and 
consequently  void. 

Appeal  from  drcutt  court.  Ban  Claire  coun- 
ty; W.  F.  Balloy,  Judge. 

Action  by  the  Short  Conrad  Company 
against  tbe  school  district  of  Ban  Claire. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Affirmed. 

J.  W.  Singleton,  for  appellant.  Geo.  0.  & 
Fred  A.  Teall,  for  respondent. 
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CA8SODAT,  O.  J.  This  action  Is  broufrht 
npoD  a  written  contract  signed  by  the  plain- 
tiff and  tbe  president  and  secretary  of  the  de- 
fendant, March  20,  ISiW,  to  recover  $200,  as 
the  afrreed  price  therein,  for  erecting  and  con- 
structing eight  several  telethermometers  in 
certain  school  buildings  described  in  the  dis- 
trict. Tbe  only  defense  relied  upon  is  to  the 
effect  that  snrb  president  and  secretary  had 
no  legal  authority  to  sign  the  contract.  At 
the  close  of  the  trial,  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  the  amount 
claimed,  and,  from  the  Judgment  entered 
thereon  accordingly,  the  defendant  brings 
this  appeal. 

The  charter  of  the  city  under  which  the  de- 
fendant was  acting  provides  that  "all  appro- 
priations, salaries  and  estimates  for  defray- 
ing current  expenses  made  by  said  board 
shall  require  a  two-thirds  vote  of  all  the  mem- 
bers of  the  board  of  education."  Chapter  10,  { 
8.  Moreover,  the  board  is  authorized  by  the 
charter  "to  purchase  •  •  •  apparatus,  fur- 
niture and  books  for  pupils."  Id.  c.  10,  {  7, 
subd.  .3.  But  It  is  conceded  that  such  board 
consisted  of  eight  members;  that  at  the  time 
the  contract  was  made,  only  five  of  such  mem- 
bers were  present,  and  voted  to  authorize 
such  contract  We  are  clearly  of  the  opinion 
that  the  making  of  such  contract  was  not  an 
appropriation,  salary,  or  estimate,  within  the 
meaning  of  tbe  provision  of  the  charter  quoit- 
ed.  True,  the  charter  empowered  the  board 
"to  adopt  a  code  of  rules  and  by-laws  for  Its 
own  government"  Chapter  10,  |  16.  Un- 
der this  provision.  It  is  contended  that  the 
board  further  limited  Its  powers  by  the  pass- 
age of  a  by-law  or  rule  to  the  effect  "that  no 
vote  involving  the  appropriation  of  money 
shall  be  carried  unless  there  shall  b^  a  two- 
thirds  vote  of  all  the  members  In  tbe  affirma- 
tive"; and  by  another  rule,  "that  these  rules 
may  hereafter  be  rescinded,  changed  or  soa- 
pended  by  a  two-thirds  vote  of  all  the  mem- 
bers." We  do  not  think  that  the  vote  auttior- 
Izlng  the  contract  in  question  necessarily  in- 
volved an  appropriation  of  money.  Besides, 
It  is  well  settled  that,  "since  all  the  powers  of 
a  corporation  are  derived  from  tbe  law  and 
its  charter,  It  is  evident  that  no  ordinance  or 
by-law  of  a  corporation  can  enlarge,  dimin- 
ish or  vary  Its  powers."  1  Dill.  Mun.  Corp. 
(4tb  Ed.)  {  317.  Thus,  in  Helskell  v.  Mayor, 
etc.,  (55  Md.  12.'".,  4  Atl.  116,  it  Is  held  that 
"in  authorizing  the  city  conncll  of  Baltimore 
to  settle  their  rules  of  procedure,  the  legis- 
lature did  not  confer  on  the  council  the  power 
to  declare  by  rule  what  number  of  their  l>ody 
should  constitute  a  quorum  for  the  transac- 
tion of  business.  *  *  *  A  mere  majority 
of  the  members  elected  being  present,  the  acts 
of  the  city  council  of  Baltimore  are  valid, 
notwithstanding  the  existence  of  a  rule  adopt- 
ed by  the  council  requiring  that  two-thirds  of 
the  members  elected  shall  be  necessary  to  con- 
stitute a  quorum.  A  municipal  corporation 
cannot  by  a  rule  made  by  Itself,  either  en- 
large or  diminish  Its  own  powers."   To  tbe 


same  effect  Bamert  t.  Paterson,  48  N.  J. 
Law,  305,  6  Atl.  15;  Thompson  T.  Roe,  22 
How.  422.  The  Judgment  of  tbe  circuit  court 
is  affirmed. 


WEST  SHORE  LUMBER  CO.  T.  NORTH- 
ROP. 

(Supreme  Court  of  Wisconsin.    Dee.  15,  1898.> 

BCILniNO    0»!THACT— LUBII.ITT  OF  OWXBB. 

1.  Defendant  contracted  with  a  builcler  tor  the 
erection  of  a  house,  tbe  mat«*riai  onil  labor  to  be 
supplied  by  the  builder.  The  contract  provided 
thttt  defeudant  should  make  cerliiin  stipulated 
pnymputg  ou  bills  fur  luiiteriul  nnd  labor  nuil  pay 
the  ball!  nee  to  the  buililiT.  Lumber  wan  onlered 
by  the  builder,  and  without  authority  chartntl  to 
defendant.  Ueid,  that  defeudiint  was  uut  liable 
fur  tJie  lumlwr  lieyoiid  the  amount  stipulated  to 
be  paid  by  her  in  tlie  contract. 

2.  The  fact  that  defendiiut,  before  entering  In- 
to the  contract,  applietl  to  plaintiff  for  an  esti- 
mate of  the  coBt  of  the  necetwiiry  IuiuIkt,  diil  uot 
render  her  liable  for  lumber  gutucqueutly  ordered  , 
by  the  contractor  in  accordance  with  such  esti- 
mate. 

Appeal  from  circuit  court  Racine  county; 
Frank  M.  Fish,  Judge. 

Action  by  the  West  Shore  Lumber  Company 
against  Minnie  S.  Northrop  to  enforce  a  me- 
chanic's lien.  From  a  judgment  for  pbUntlff, 
defendant  appeals.    Reversed. 

Kearney,  Phlpps  &  Thompson,  for  appellant 
Cooper,  Simmons,  Nelson  &  Walker,  for  re- 
spondent 

CASSODAT,  a  J.  Tbe  defendant  Mr*. 
Northrop,  was  at  all  times  mentioned  the  own- 
er of  tbe  lands  described.  In  tbe  early  spring 
of  1894  she  determined  to  erect  thereon  a 
dwelling  house,  and  this  action  was  brought 
to  enforce  a  lien  for  lumber  furnished  by  tbe 
plaintiff,  and  which  went  into  tbe  building, 
against  Mrs.  Northrop  as  tbe  principal  con- 
tractor. The  answer  denied  making  any  such 
contract  and  all  liability.  It  appears,  frou 
the  record,  that  in  March  or  the  early  part  of 
April,  1894,  the  defendant  applied  to  one  S. 
S.  C^rr,  an  architect  and  builder  In  Racine,  t» 
make  plans  and  specifications  for  sach  build- 
ing; that  after  the  plans  and  speciflcationa 
were  completed,  the  defendant  received  esti- 
mates of  the  lumber  required  from  the  plain- 
tiff, and  also  from  Kelley,  Weeckes  &  (}o.; 
that  the  pUilntiff's  original  estimate  waa  $743; 
that  thereupon  the  defendant  received  bids 
from  four  different  parties.  Including  said 
Carr,  for  the  construction  of  the  building;  that 
those  bids  were  each  and  all  higher  than  Mrs. 
Northrop  was  willing  to  pay;  that  thereupon 
changes  were  made  in  said  estimates,  tbe 
plalntlfTs  being  reduced  to  $692.10,  and  there- 
upon new  bids  were  received  by  the  defendant 
from  the  different  contractors,  including  Carr, 
and  the  result  was  that  she  accepted  Carr's 
bid  to  erect  and  construct  the  building  for 
$4,076,  he  furnishing  all  the  materials,  and 
thereupon  Carr  drew  up  a  written  contract 
between  himself  and  tbe  defendant  and  de- 
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livered  It  to  her;  tbat  before  that  contract 
was  signed,  and  on  or  about  April  19,  tS&i, 
Carr  ordered  the  lumber  from  the  plaintiff, 
and  commenced  the  construction  of  the  build- 
ing; that  the  contract  so  written  by  Carr 
was  signed  by  him  and  Mrs.  Northrop  May  5, 
1894.  and  was  to  the  effect  that  Carr  agreed 
to  build  the  house  of  Mrs.  Northrop,  as  per 
specifications  thereunto  attached,  and  to  hare 
the  same  completed  by  September  1, 18i)4,  and 
she  therein  agreed  to  pay  Carr  therefor  $4,075, 
as  follows,  to  wit:  Enough  from  time  to  time 
to  pay  the  cariienters'  belp;  when  the  bouse 
was  Inclosed,  the  sum  of  $1.S50,  to  be  paid 
■s  follows:  $400  to  Jacolwon  &  Sorenson,  $400 
to  Went  Shore  Lumber  Company  (the  plain- 
tiff), ^00  to  Moody  &  Meckleberg.  $100  to 
Hullett  &  Ilay.  and  $00  to  Murphy  &  Kersten; 
and  that,  when  the  bouse  should  be  complet- 
ed, tbe  balance  to  be  paid,  first,  by  paying  all 
outiitandlug  bills  against  said  house  for  ma- 
teriaU  and  lumber;  then  what  Is  remaining 
should  be  paid  to  said  Carr.  The  court  found. 
In  effect,  the  facts  stated,  and  that,  April  19, 
ISSM,  Carr  ordered  from  the  plaintiff  the  Iden- 
tical bill  of  lumber  agreed  upon  between  the 
plaintiff  and  the  defendant,  with  directions 
that  such  lumber  was  to  be  charged  to  Mi-s. 
Northrop;  that  afterwards  the  defendant  or- 
dered and  caused  to  be  made  certain  changes 
In  the  plan  of  the  house,  which  necessitated 
considerable  additional  lumber  and  other' 
building  materials,  and  consequently  the  plain- 
tiff, at  defendant's  request  furnished  and  de- 
livered to  her  additional  lumber  and  building 
materials,  required  to  build  the  dwelling  house 
and  to  make  the  changes  therein,  aud  wliich 
additional  lumber  and  building  materials  were 
reasonably  worth  $238.07;  that  all  of  such 
lumber  and  building  material  was  delivered 
by  the  plaintiff  upon  the  faith  and  credit  of 
the  defendant,  and  of  her  separate  estate,  and 
was  charged  to  her  upon  Its  books  at  tbe  time 
of  delivery;  that,  June  23,  1894,  the  defend- 
ant paid  the  plaintiff  the  $400  mentioned  in 
the  contract;  that  the  plaintiff  had  duly  filed 
its  claim  and  petition  for  a  Hen.  As  conclu- 
sions of  law  the  court  found,  in  effect,  that 
there  was  due  from  tbe  defendant  to  the  plain- 
tiff $531.07.  with  Interest  thereon  from  .Tan- 
uary  1,  1895;  that  the  plaintiff  was  entitled 
to  a  personal  Judgment  for  the  amount,  witb 
costs,  against  the  defendant,  but  was  not  enti- 
tled to  a  lien  therefor,  and  ordered  Judgment 
accordingly.  From  the  Judgment  entered 
thereon  accordingly,  the  defendant  brings  this 
appeaL 

Tbe  mere  fact  tbat  the  defendant,  or  her 
father,  or  both  together,  requested  the  plain- 
tiff's general  manager  to  estimate  the  cost 
of  tbe  lumber  to  build  the  house  according  to 
the  plans  and  specifications  prepared  by  Carr, 
or  tbe  price  for  whlcn  the  plaintiff  would  fur- 
nish such  lumber.  Is  no  ground  for  holding 
that  she  purchased  or  ordered  the  lumber. 
She  Tvas  simply  following  the  ordinary  course 
In  such  cases.  In  trying  to  ascertain,  as  near 
as  she  could,  tbe  cost  of  such  building,  before 


she  determined  whether  she  would  build  at  all 
or  not  She  did  not  so  determine  until  she 
accepted  Mr.  Carr's  second  bid.  What  took 
place  between  tbe  plaintiff  and  the  defendant 
and  her  father  was  all  prior  to  such  deter- 
mination. There  Is  no  pretense  that  the  de- 
fendant or  her  father  actually  ordered  tbe 
lumber.  On  the  contrary.  It  la  admitted  that 
tbe  lumber  was  delivered  on  tbe  order  of  Carr, 
who  testlQed,  in  behalf  of  the  plaintiff,  that 
he  "told  Mr.  Smith  [the  plaintiff's  general 
manager]  exactly  what  the  contract  was 
when"  he  "ordered  the  lumber";  that  he  "told 
Smith  that  the  contract  read  that  Mrs.  North- 
rop was  to  pay  the  1>1U,  or  to  that  effect  and 
It  might  Just  as  well  be  charged  to  her"  as  to 
bim.  In  the  contract  she  had  agreed  wltb 
Carr  to  pay  tbe  plaintiff  $400  for  him,  and  she 
did  so.  There  is  no  evidence  that  Carr,  ot 
the  defendant's  father,  had  any  authority 
from  her  to  buy  the  lumber,  or  to  make  any 
contract  in  her  behalf.  From  a  careful  exam- 
ination of  the  record  we  are  forced  to  the  con- 
clusion that  the  fiiudlng,  to  the  effect  .th« 
defendant  ordered  or  promised  to  pay  for  the 
lumber,  or  any  part  thereof,  otherwise  than 
specified  In  the  written  contract  is  contrary 
to  the  clear  preponderance  of  the  evidence. 
The  Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  is  remanded,  with  direction  to 
dismiss  the  complaint 


WARREN  et  al.  t.  ROSENBERG  et  at. 

(Supreme  (3onrt  of  Wisconsin.     Dec  15,  1896.) 
Discovert — Defendant's  Ck>NTCMACT  —  Commit- 

HE.NT    AS     POK     CuXTKMPT  —  OkDEK    DiUECTINO 

Patmext  of  Money-  Insufficient  EvntsNoa 

1.  Id  an  action  for  discovery  in  aid  of  execu- 
tion. undtT  Rev.  St.  i  3020,  where  the  court  is 
sntUfied  that  a  proper  discovery  is  being  thwart- 
ed by  defendant's  conttmiacy,  an  order  committiug 
him  as  for  a  contempt  committed  in  the  imme- 
diate presence  of  the  court,  until  he  shall  make 
a  full  and  truthful  discovery  of  his  property.  Is 
not  BO  cienr  nn  abase  of  the  power  of  tbe  court 
as  to  require  its  reversal  by  the  supreme  court 

2.  In  an  action  for  discovery  in  aid  of  exe- 
cution under  Rev.  St.  %  3029,  a  commitment  as 
for  contempt,  for  failure  to  pay  over  money  order- 
ed to  be  paid,  can  be  sustamed  only  where  there 
is  clear  and  satLsfactory  evidence  that  defend- 
ant has  the  money  within  his  power,  and  can  com- 
ply at  once  with  the  order. 

Appeal  from  circuit  court  Jackson  county; 
W.  F.  Bailey,  Judge. 

Creditors'  suit  by  Rufus  Warren  and  others 
against  Ben  Rosenberg  and  others  for  the 
discovery  of  the  goods  of  defendants.  From 
orders  adjudging  him  to  be  In  contempt,  and 
directing  his  commitment,  and  refusing  to 
discharge  him,  Ben  Rosenberg  appeals.  Re- 
versed. 

Appeals  from  two  orders,  by  the  first  of 
which  the  defendant  was  adjudged  to  be  In 
contempt  and  directed  to  be  committed  until 
he  shall  comply  with  the  order  of  the  court. 
By  the  other  order,  appealed  from,  the  court 
refused  to  discbarge  him  from  commitment 
These  orders  were  made  lu  an  action  against 
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Tbe  defendant  and  one  Isaac  Rosenberg,  as 
co-partners,  brought  under  the  provisions  of 
section  3029  of  the  Revised  Statntes,  for  a 
discovery  of  the  property  of  the  debtor  firm. 
A  receiver  had  been  appointed  and  qualified. 
The  defendant  Ben  Rosenberg  had  been 
brought  before  the  circuit  court  to  make  dis- 
covery of  the  firm's  property,  at  the  instance 
of  the  receiver.  There  had  been  several  par- 
tial and  unsatisfactory  oral  examinations 
whereby  It  appeared  that  the  firm  had  own- 
ed, and  had  in  its  store  and  business  during 
the  then  last  year,  goods  to  the  full  amount 
and  value  of  $35,000;  and  the  defendant, 
who  was  the  active  manager  of  the  business, 
had  been  able  to  account  for  only  about  $10,- 
000  of  that  stock.  The  rest  had  disappeared, 
and  the  defendant  professed  to  be  unable  to 
farther  account  for  it.  After  several  con- 
ttnuances  had  been  had,  and  while  oral  ex- 
amination was  proceeding  without  profit  or 
enlightenment  of  the  situation,  the  Judge 
made  this  remark:  "T.  propose  now  to  let 
these  gentlemen  go  home,  and,  with  tbe  al4 
of  their  counsel  and  their  clerk,  have  them 
make  out  a  statement.  Their  clerk  can  do 
it,  the  one  that  kept  their  books,  and  make 
out  a  statement,  which  they  must  come  In 
person  and  verify,  as  to  the  amount  of  goods 
that  was  sold  to  this  man  Alec,  their  brother, 
as  to  the  consideration  for  these  judgment 
notes,  when  the  money  was  borrowed,  and 
where,  and  so  forth;  and  they  must  account 
for,  at  least,  $15,000  more  of  this  money  than 
th^  have  accounted  for  now.  I  will  give 
them  a  week  to  do  It  in.  At  that  time,  If 
they  can't  give  any  more  satisfactory  state- 
ment than  they  have  given  here,  I  will  have 
to  take  hold  of  the  matter."  This  was  not  re- 
duced to  writing,  but  was  taken  by  the  ste- 
nographer. On  the  day  to  which  adjournment 
was  bad  for  this  purpose,  on  February  7, 
1805,  the  defendant  appeared  in  court,  with  a 
■ttitement  which  afForded  no  new  Informa- 
tion touching  the  discovery,  and  which  the 
court  deemed  unsatisfactory,  and  not  a  com- 
pliance with  his  suggestion  of  what  should 
be  required,  but  which  the  defendant  assert- 
-ed  to  be  as  full  and  comprehensive  as  it  was 
within  his  power  to  make.  The  oral  exam- 
ination of  the  defendant  proceeded,  without 
disclosing  anything  further  to  the  purpose  or 
satisfactory  to  the  court  or  parties,  until  the 
Judge  remarked:  "He  has  already  stated  he 
didn't  know  where  the  property  was,  or  what 
became  of  It.  In  fact,  be  is  absolutely  igno- 
rant of  the  entire  transaction.  It  is  no  use 
prolonging  this  thing.  He  has  not  complied 
In  giving  the  statement  called  for,  nor  the 
statement  In  regard  to  goods  sold  to  his 
brother;  and  I  will  say  here  you  can  draw 
your  order  committing  him  for  contempt  for 
refusing  to  comply  with  the  order  of  the 
court  Cut  this  thing  short  Just  where  it  is." 
The  court  thereupon  made  an  order  to  commtt 
tbe  defendant  for  contempt  The  order  re- 
cited the  previous  proceedings,  and  the  fail- 
ure to  finrnlsb  tbe  statement  required,  and 


ordered:  "It  la  ordered  and  adju  ^gt&  that  the 
said  defendant  Ben  Rosenberg  i)e,  and  he  is, 
in  contempt  of  conrt  in  falling  and  refusing 
to  comply  with  the  orders  of  the  court  here- 
tofore made  herein;  and  It  is  further  ordered 
that  said  Ben  Rosenberg  be  committed  to  the 
county  Jail  of  the  county  of  Jackson  until  be 
shall  comply  with  the  order  of  tbe  court  re- 
quiring them  to  furnish  said  statement  afore- 
said, or  until  the  further  ord«  of  the  court" 
Afterwards,  on  December  10,_18Sd,  tbe  de- 
fendant appeared  before  the  court  and  asked 
to  be  discharged  from  the  commitment  He 
produced  to  the  court  a  new  statement, 
which  he  claimed  to  be  as  full  and  complete 
a  discovery  of  the  property  of  the  firm  and 
Its  present  condition  and  situation  as  it  was 
within  his  power  to  make.  The  court  was 
not  satisfied  with  this  discovery.  It  really 
made  but  little,  If  any,  new  disclosure.  The 
court  considered  and  found  that  the  defendant 
"had,  and  still  has,  in  his  possession  or  un- 
der his  control,  at  least  ten  thousand  (10,000) 
dollars  in  money  realized  from  the  stock  of 
goods  heretofore  owned  by  the  said  defend- 
ants, which  he  refused,  and  still  refuses,  to 
account  for,  or  turn  over  to  the  receiver,"  and 
that  the  sum  due  to  tbe  creditors  who  were 
parties  to  the  action  was  In  excess  of  that 
sum,  and  ordered:  "On  all  the  proceedings 
heretofore  had  and  taken  herein,  and  on  the 
evidence  of  said  defendant  Ben  Rosenberg 
on  the  several  examinations  in  the  above  and 
foregoing  entitled  action,  and  on  the  written 
statement  made  and  filed  by  defendant  Ben 
Rosenberg,  on  the  hearing  of  said  motion  for 
his  discharge  from  Imprisonment  and  oa 
the  evidence  of  defendant  Ben  Rosenberg, 
given  In  open  court  on  his  said  appUcauon 
for  discharge,  it  Is  ordered  that  tbe  applica- 
tion of  the  defendant  Ben  Rosenberg  for  dis- 
charge from  his  imprisonment  under  the 
warrant  of  contempt  issued  out  of  the  court 
on  the  Tth  day  of  February,  1805,  be,  and  the 
same  hereby  is,  denied.  And  it  is  further 
ordered  that  tbe  defendant  Ben  Rosenberg 
be,  and  he  hereby  Is,  directed  anu  required  to 
pay  to  and  turn  over  to  B.  J.  Castle,  as  re- 
ceiver, the  sum  of  ten  thousand  (10.000)  dol- 
lars Immediately  upon  tbe  service  upon  him 
of  a  copy  of  this  order."  The  appeals  are 
from  these  orders. 

Spooner,  Sanborn,  Kerr  &  Spooner,  for  ap- 
pellant C.  T.  Bundy  and  T.  F.  Frawley,  for 
respondents. 

NBWrMAN.  J.  (after  atating  tbe  facts). 
Some  questions  arising  In  this  matter  were 
before  this  court  in  Re  Rosenberg,  80  Wis. 
681,  63  N.  W.  1065,  and  (U  N.  W.  2i».  That 
was  an  application  for  a  writ  of  habeas  cor- 
pus. It  was  considered  that,  on  that  applica- 
tion, only  tbe  JiU'isdlction  of  the  committing 
officer  to  make  the  order  In  any  supposable 
circumstances  which  ml^ht  arise  in  the  prog- 
ress of  the  cause  in  which  it  was  made  could 
be  considered;    that  the  proceedlnga  oat  of 
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which  the  order  arooe,  and  the  regularity  of 
the  order  Itself,  conld  not  be  adjudged  In  that 
proceeding.  It  was  considered  that  the  con- 
tempt contemplated  by  the  order  of  commit- 
ment was  the  contempt  of  contumacy  In  re- 
cusing to  make  such  full  and  truthful  discov- 
ery of  the  property  of  the  defendants  as  It 
was  in  the  i)ower  of  this  defendant  to  make, 
by  evasion  and  simulated  Ignorance;  and  that 
the  court  had  power  to  puulsh  such  contu- 
macy, summarily,  as  a  contempt  committed  in 
the  immediate  presence  of  the  court,  by  com- 
mitment untn  be  should  make  such  discovery; 
and  that  It  wsb  a  civil  contempt,  punishable 
under  cliapter  150,  Rev.  St  This  seems,  upon 
the  wh61e  record,  to  be  the  true  view  of  the 
purport  of  the  proceedings.  The  court  had 
made  no  order  that  the  defendant  should  make 
and  submit  a  written  statement  of  the  prop- 
erty of  the  firm.  What  the  judge  said  was  by 
way  of  intimation  of  the  scope  and  extent  to 
which  he  deea.ed  that  the  discovery  should 
be  required  to  reach.  He  gave  the  defendant 
time  to  enable  him  to  make  such  discovery. 
He  did  not  reduce  his  intimation  to  the  form 
of  an  order,  but  left  it  oral.  It  was  not  an 
order  either  in  form  or  intenticxi.  This  is 
clearly  evidenced  by  what  transph-ed  on  the 
adjourned  day.  The  Judge  did  not  at  once 
commit  the  defendant  upon  bis  failure  to  pro- 
duce a  satisfactory  written  statement,  bat  pro- 
ceeded with  the  attempt  to  procure  discovery 
by  oral  examination,  until  satisfled  that  fur- 
ther examination  would  be  equally  futile,  by 
what  be  evidently  deemed  the  defendant's  per- 
sistent evasion  and  assumed  Ignorance.  Be- 
ing satisfled  that  the  proper  discovery  was 
being  thwarted  by  the  defendant's  contumacy, 
rather  than  by  his  inability,  it  was  deemed 
necessary  to  the  proper  administration  of  jus- 
tice, and  to  conserve  the  power  and  honor  of 
the  court,  to  ptmlsh  him,  summarily,  as  for  a 
contempt  committed  In  the  Immediate  pres- 
ence of  the  court  If  the  coart  correctly  diag- 
nosed the  difficulty,  the  remedy  which  he  ap- 
plied has  the  sanction  of  law.  This  court 
would  not  reverse  a  proper  order  In  such  a 
case  except  In  a  plain  instance  of  mistake  or 
abuse  of  power. 

But  In  this  case  it  is  to  be  inquired  whether 
the  order  actually  made  was  Justified  In  the 
actual  circumstance.  It  seems  clear  from 
what  has  beeu  said  that  a  proper  order  which 
should  commit  the  defendant  until  he  should 
make  full  and  truthful  discovery  of  the  prop- 
erty of  his  firm  would  not  be  so  clear  an  abuse 
of  the  power  of  the  court  as  would  require  its 
reversal  by  this  court  The  order  actually 
made  seems  to  do  this.  The  most  serious 
criticism  upon  it  is  that  It  speaks  of  the  sug- 
gestion which  the  Judge  made,  about  the  ftu*- 
nlsblng  of  a  statement  of  the  Arm's  property, 
as  an  order,  and  committed  the  defendant,  in 
form,  until  he  should  comply  with  that  order. 
This  is.  at  least,  an  Infelicitous  statement  of 
the  real  ground  of  the  commitment  But 
whether  this  inaccuracy  should  be  deemed  to 
be  so  far  of  the  substance  of  the  order,  where 


the  substance  of  the  thiqg  Intended  Is  plain  by 
the  proceedings,  as  to  require  the  reversal  of 
the  order  on  that  ground  alone,  may  well  be 
doubted.  But  that  can  be  no  longer  a  contnd- 
Ung  question;  for  that  order  has  been  greatly 
modiUed,  and,  m  Important  particulars,  super- 
seded, by  the  order  of  December  10,  1805. 
By  that  order  it  is  adjudged  thAt  the  defend- 
ant has  within  his  control  110,000  In  mon^. 
of  the  proceeds  of  the  goods  of  the  defendant 
firm;  and  he  is  requh-ed  to  pay  over  that  sum 
to  the  receiver,  immediately.  Of  course,  the 
order  goes  upon  the  theory  that  his  possession 
of  that  sum  is  satisfactorily  shown  by  the  ex- 
amination. So,  he  Is  now,  Inferentially  at 
least  in  commitment  for  not  payhig  over  the 
sum  of  $10,000,  which  he  has,  to  the  receiver, 
and  until  he  shall  pay  over  that  sum.  Of 
course,  the  propriety  of  this  order  depends 
upon  the  fact  th>tt  the  evidence  does  really  es- 
tablish that  the  defendant  really  has  such  a 
sum  of  money  actually  within  his  power.  If 
he  has  money  of  the  firm  within  his  power.  It 
is  then  within  the  clear  purpose  of  the  law, 
and  of  the  proceeding,  to  coerce  him  to  pay  it 
over  to  the  receiver.  But,  If  he  has  not  the 
money  actually  within  bis  power,  it  Is  signal 
cruelty  to  Imprison  him  for  not  paying  the 
firm's  debt.  The  defendant  denies  absolutely 
that  he  has  either  property  or  money  of  the 
firm  within  his  power  or  knowledge.  There 
Is  no  direct  evidence  that  his  denial  is  not 
true.  The  court's  conclusion  seems  to  rest  ex- 
clusively upon  the  Inference  that,  because  the 
defendant  firm  bad  a  large  amount  of  proper- 
ty some  two  years  ago,  the  defendant  has  It 
now.  This  is  hardly  a  satisfactory  basis  for 
BO  severe  a  proceeding.  The  experiences  of 
business  men  show  that  such  a  conclusion  Is 
often  a  very  violent  uon  sequltur  from  such 
premises.  The  logical  consequences  of  such 
reasoning  will  often  produce  the  greatest  of 
Injustice.  It  is  not  always  possible  to  dis- 
criminate Justly  between  the  misfortunes  of 
honest  enterprise  and  the  feigned  disasters  of 
the  sharper.  It  was  not  the  design  of  section 
3029  to  revive  the  power  and  practice  of  im- 
prisonment for  debt  That  absurdity  has  long 
since  been  relegated,  by  the  advance  of  civil- 
ization, and  the  melioration  of  the  rigors  of 
ancient  remedies,  to  the  Umbo  of  the  obsolete 
barbarisms  of  the  law.  Its  revival  in  modem 
Jurisprudence  would  be  to  create  an  anachro- 
nism. No  man  can  be  Imprisoned  for  mere  in- 
ability to  pay  his  contract  debts,  nor  for  fail- 
ing to  pay  over  to  a  receiver  money  which  he 
does  not  have.  Nor  should  there  be  Involved 
in  the  modern  administration  of  Jurisprudence 
any  considerable  peril  of  such  consequeuues. 
A  commitment  tor  failure  to  pay  over  money 
ordered  to  be  paid  should  never  be  made  un- 
less the  evidence  shows  clearly  and  satisfac- 
torily that  the  party  has  the  money  within 
his  power,  and  so  has  the  present  ability  to 
comply  with  the  order.  Only  so  can  the  lib- 
erty of  the  citizen  be  adequately  conserved. 
This  rule  caunot  be  unjust  to  creditors.  It 
would  be  a  deplorable  result  to  punish,  by  too 
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miich  liberality  of  jrarmise,  the  misfortunes 
of  the  honest,  but  unfortunate,  debtor. 

It  Is  clear  that  the  finding  that  the  defend- 
ant has  within  his  power  (10,000  of  the  Arm's 
funds  is  largeiy  arbitrary  and  conjectural, 
based  mainly  ou  inference  and  surmise.  It  is 
supported  by  no  direct,  posltlTe  proof.  And, 
Judging  of  the  situation  as  disclosed,  there 
seems  to  be  a  possibility  that  the  firm's  as- 
sets, if.  Indeed,  any  of  the  firm's  assets  still 
remain,  are  within  the  power  of  others,  and 
not  subject  to  the  defendant's  power;  amount- 
ing to  a  probability  almost  or  quite  as  strong 
as  that  they  are  within  the  defendant's  pow- 
er. The  order  of  December  10,  1895,  should 
not  have  been  made.  It  has  no  sufficient  sup- 
port in  the  evidence.  The  defendant  had  been 
in  Jail  more  than  a  full  year  under  the  first 
order.  He  should  have  been  released.  The 
order  Is  reversed,  and  the  cause  remanded, 
with  direction  to  discharge  the  defendant 


NICHOLS  V.  BRABAZON. 
(Supreme  Court  of  Wisconsin.     Dec.  15,  1896.) 

PSBSONAL  INJDRIB9— FUTDRC  SUPrSKIXO— DaUAQES 

— INSTKI'CTIONS— PUKITORT   DAMAGES 

—  EVIDEKCB. 

1.  On  the  issne  as  to  the  future  effects  of  a 
persontil  injiiiy,  testimony  which  tends  to  es- 
tablish the  ultimate  fact  is  competent,  thoiiKh  in 
the  end  it  may  be  found  insufficient  to  fully  es- 
tablish it. 

2.  Damages  for  physical  pnin  and  mental  suf- 
fering in  the  future,  resulting  from  a  personal 
injury,  will  he  aliowed  where  it  is  established,  to 
a  reasonable  certainty,  that  such  pain  and  suifer- 
ing  n-ili  lie  enduml. 

a.  An  instruction  that,  "if  the  evidence  estnb- 
Uslies  that  []iiaintiff]  will  suffer  damages  in  the 
future,  she  may  tecover  such  damngps  in  this  ac- 
tion." is  sufficient,  in  the  absence  of  a  request  by 
defendant  for  a  more  definite  instruction. 

4.  Where  a  man.  in  retaliation  for  a  kiclc, 
strikes  a  woman  with  such  force  as  to  inflict  seri- 
ous personal  injuries  on  her,  and  the  blow  is  not 
necessary  for  his  protection  from  any  threatened 
or  impending  injury,  such  ill  will  and  vindictive- 
aess  are  shown  as  Will  support  an  award  of  puni- 
tory damages. 

5  Expert  evidence  that  plaintiff's  personal  in- 
juries miRht  haye  been  aggravated  by  a  want  of 
proper  physical  exercise  is  inadmissible  where 
there  is  no  evidence  that  such  exercise  was  not 
taken. 

Appeal  from  drcnlt  court,  Walworth  coun- 
ty; Frank  M.  Fish,  Judge. 

Action  by  Charlotte  Nichols  against  John  R. 
Brabazon.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  Is  a  civil  action  for  damages  for  an 
assault  and  battery.  The  parties  were  re- 
lated by  marriage,  and,  so  far  as  disclosed, 
bore  amicable  relations  until  the  time  of  the 
transaction  out  of  which  the  action  arose. 
They  met  casually  at  the  house  of  a  neighbor, 
who  was  also  related  to  both  parties,  when  a 
misunderstanding  arose  out  of  some  appar- 
ently trivial  conversation.  The  plalnticrs 
version.  In  brief,  is:    "He  told  me  to  shut  my 

head.     I  says,  'I  won't.'    lie  drew  his 

right  hand  up  over  his  shoulder.    As  he  drew 


up  bis  hand  to  slap  me,  I  drew  up  my  foot, 
and,  as  he  slapped  me,  I  kicked  him.  He  bit 
me  over  my  right  eye.  I  don't  know  what 
took  place  after  he  bit  me."  The  defendant's 
version   Is:    "I   told   her   to   keep   still.    She 

said,  'I  will  kick  your .'   With  that  she 

drew  off  and  kicked  me,  and  I  slapped  her 
with  the  back  of  my  band.  She  looked  at 
me  a  moment  as  If  she  was  going  to  strike 
again,  and  with  that  she  kind  of  tnmbled  over 
towards  the  stove."  The  defendant  at  once 
tried  to  help  her  up,  aud  said  that  he  was 
very  sorry.  The  result  was  that  the  plaintiff 
was  a  long  time  disabled  in  one  leg  and  one 
arm,  and  had  not  recovered  the  full  use  of 
either  at  the  time  of  the  trial.  She  bad  ver- 
dict for  $400,  and  Judgment  on  the  verdict 
From  that  Judgment  the  defendant  appeals. 

G.  B.  Sumner  and  Ryan  &  Merton,  for  ap- 
I>ellant    D.  B.  Barnes,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts).  L  * 
The  appellant  complains  that  expert  witness- 
es were  permitted,  against  objection,  to  an- 
swer this  question:  "Will  you  state,  doctor, 
what  the  probabilities  are  for  Mrs.  Nichols  to 
recover  from  this  Injury?"  The  ground  of  ap- 
pellant's objection,  as  stated  by  him.  Is: 
"That  It  was  not  a  question  of  probabilities 
as  to  permanent  injuries,  but  of  reasonable 
certainty."  Certainly,  the  effect  of  the  whole 
testimony  must  be  to  establish  a  reasonable 
certainty  that  the  effects  of  the  Injury  will 
be  suffered  In  the  future.  That  is  well  set- 
tled. But  there  Is  a  clear  distinction  to  be 
observed  between  the  competency  of  testi- 
mony to  be  received,  and  its  sufficiency,  when 
received,  to  establish  the  ultimate  fact  to 
which  the  proofs  are  directed.  On  such  ques- 
tions as  are  not  subject  of  absolute  proof, 
the  testimony  should  exhibit  the  nature  and 
strength  of  the  probability.  It  is  then  for 
the  Jury  to  determine  whether  it  amounts  to 
proof  of  the  ultimate  fact  to  a  reasonable 
certainty.  Testimony  which  tends.  In  some 
appreciable  degree,  to  establish  the  ultimate 
fact  Is  competent  to  be  received,  even  If.  In 
the  end.  It  sbould  be  found  Insufficient  to  fully 
establish  it  Block  v.  Railway  Co.,  89  Wis. 
371,  61  N.  W.  1101.  The  rule  must  be  prac- 
ticable. No  dotibt  It  may  often  be  a  matter 
of  considerable  difficulty  to  satisfactorily  de- 
fine the  line  which  divides  between  a  strong 
probability  and  a  reasonable  certainty.  The 
admission  of  the  testimony  was  no  error. 

2.  The  experts  agreed  In  opinion.  In  effect, 
that  It  would  be  at  least  a  long  time  before 
the  plaintiff  would  recover  the  full,  natural 
use  of  either  Injured  limb.  On  the  subject  of 
the  amount  of  damages  the  court  charged 
the  Jury  that  U  the  plaintiff  la  entitled  to  re- 
cover at  all,  she  "is  entitled  to  such  sum  aa 
will  fully  compensate  her  for  all  bodily  pain 
and  suffering  which  she  has  endured  In  the 
past  by  reason  of  the  Injuries  received,  and 
for  such  bodily  pain  and  suffering  as  the  evi- 
dence shows  she  will  endure  In  the  future. 
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She  Is  also  entitled  to  recover  for  snch  mental 
suffering  as  she  has  endured  in  the  past  by 
reason  of  the  Insult,  wrong,  and  Indignity 
upon  her.  If  any,  and  by  reason  of  her  con- 
setiuent  physical  Impairment,  and  for  mental 
suffering  In  the  future,  if  any,  by  reason  of 
snch  physical  impairment.  If  yon  find  that 
the  evidence  shows  that  there  will  be  physical 
Impairment  In  the  future."  The  appellant 
complains  of  this  charge,  that  it  "opens  a 
field  of  speculation."  There  is.  of  course, 
some  element  of  truth  In  his  complaint  It 
is  true  that  the  law  has  no  standard  or  gauge 
hy  which  to  make  precise  measurement  or 
estimation  of  such  damages.  Being  projected 
into  the  future,  their  exact  extent  and  meas- 
ore  cannot  be  accurately  foreseen.  In  the 
nature  of  the  case,  there  enters  Into  the  esti- 
mation of  such  damages  some  element  of 
speculation.  But  It  Is  too  well  established, 
by  a  long  line  of  decisions  In  this  state  and 
elsewhere,  that  such  damages  are,  neverthe- 
iees.  recoverable  in  a  proper  case,  to  be  now 
questioned.  A  proper  case  is  made  where  it 
Is  established,  to  a  reasonable  certainty,  that 
'damages  will  be  endured  in  the  future.  On 
this  point  the  Instructions  are:  "Such  [dam- 
ages] as  the  evidence  shows  she  will  suffer 
In  the  future;"  and,  "If  you  find  that  the  evi- 
dence shows  that  there  will  be  physical  im- 
painnent  in  the  future."  This  is  apparently 
equivalent  to  saying:  "If  the  evidence  estab- 
lishes that  she  will  suffer  damages  In  the 
future,  she  may  recover  such  damages  In 
this  action."  True.  It  does  not  say  that  the 
fiict  must  be  established  to  a  reasonable  cer- 
talnty.  But  that  Is  clearly  Implied.  If  the 
appellant  desired  fuller  or  more  definite  In- 
structions on  that  point,  he  should  have  asked 
for  them.  There  was  no  error  in  this  feature 
of  the  charge.  Mental  suffering  on  account 
of  disfigurement  of  the  person,  or  impairment 
«f  the  use  and  symmetry  of  the  limbs,  have 
often  teen  held  to  be  elements  proper  to  be 
considered  in  assessing  the  amount  of  com- 
pensatory damages  for  persoiml  Injuries. 
Sedg.  Dam.  (8th  Ed.)  {  47,  subd.  6;  Sher- 
wood T.  Railroad  Co.,  82  Mich.  374,  383,  46 
N.  W.  773;  Heddles  v.  Railroad  Co.,  77  Wis. 
228,  230,  231,  4(5  N.  W.  115,  and  cases  cited. 

3.  The  appellant  requested  the  court  to 
charge  that  this  "was  not  a  case  where  puni- 
tory damages  could  be  allowed."  The  court 
refused  to  so  charge,  but,  on  the  contrary, 
iHiarged,  in  effect,  that  this  was  a  case  where 
■nch  damages  could  be  allowed;  that  If  they 
found  that  the  appellant  "was  actuated  by  a 
hatred  or  III  will  towards  the  plaintiff,  and 
tbat  the  assault.  If  any,  was  malicious,  you 
may  award  the  plaintiff  such  damages  as, 
under  the  evidence,  you  think  proper,  by  way 
of  punishment  to  him  for  the  assault."  Pu- 
nitory damagos  have  been  allowed  In  this 
Dtate,  from  a  very  early  day.  In  cases  where 
the  injury  was  Inflicted  under  circumstances 
of  aggravation,  insult,  or  cruelty,  with  vin- 
dlctlveness  or  malice.  McWilliams  v.  Bragg, 
3  Wis.  424.     Certainly,  there  was  evidence 


from  which  the  Jury  might  reasonably  have 
found  this  injury  to  have  been  inflicted  from 
ill  will  and  vludlctlveuess.  The  appellant's 
own  testimony  Is  sutUcient  to  show  this.  His 
version  of  the  matter  is,  "She  kicked  me,  and 
I  struck  her."  The  blow  was  in  retaliation 
for  the  kick.  It  was  a  vindictive  blow,  not 
necessary  for  his  protection  from  any  threat- 
ened or  Impending  Injury  from  her,  but  pure- 
ly from  vindictlveness.  His  profession  of  sor- 
row immediately  afterwards  did  neither  undo 
the  wrong  nor  atone  for  it.  It  was  not  neces- 
sary, in .  order  to  warrant  exemplary  dam- 
ages, that  the  blow  should  come  from  lU  wUI 
or  vindictlveness,  long  harbored;  and  the 
present  provocation  was  apparently  too  In- 
consequential to  fully  account  for  It  as  a  sud- 
den outburst  of  excusable  passion. 

4.  The  appellant  asked  the  court  to  instruct 
the  jury  that,  unless  he  used  more  force  than 
was  necessary  to  defend  himself,  he  was  not 
liable.  This  really  seems  absurd.  No  evi- 
dence tends,  even,  to  show  that  he  was  at 
any  time  In  danger  of  injury  by  the  plaintiff. 
On  his  own  statement,  she  (a  woman)  kicked 
him,  and  he  returned  the  kick  with  a  blow. 
He  thought  for  an  instant  that  she  meant  to 
strike  him  again,  but  Instead  of  that  she  fell 
over  upon  the  floor.  It  could  never  have  ap- 
peared to  him  to  be  necessary  to  strike  the 
woman  in  order  to  defend  himself  from  any 
danger  with  which  she  menaced  him.  He 
was  entitled  to  no  such  Instruction. 

5.  The  court  overruled  appellant's  questions 
to  the  exports,  by  which  he  sought  to  show 
that  a  failure  of  the  plaintiff  to  properly  exer- 
cise her  limbs  might  have  been  the  cause  of 
the  permanency  of  her  injuries.  This  was  no 
error.  There  was  no  evidence  to  show  that 
there  was  a  want  of  proper  exercise,  and 
some  affirmative  evidence  went  to  show  that 
there  was  such  exercise.  So,  this  expert  evi- 
dence was  Immaterial,  If  obtained.  No  re- 
versible error  Is  discovered.  • 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 


SCHOENLEBER  et  «L   v.   BURKHARDT. 

(Supreme  Court  of  Wisconsin.    Dec.  15,  18964 

Plbadixo — Amendment — Ji'domknt  —  Res  Judi- 
cata—Ocakoian  AND  Wakd— Action  oh 
Bond— Complaint— Bi'FPiciBXCT. 

1.  The  court  ordered  that  a  demurrer  to  the 
complRiiit  "be,  and  the  same  is  hereby,  sustained, 
with  $10  costs."  Afterwards,  an  amended  com- 
plaint was  served  on  defendants'  attorneys,  and 
$10  costs  was  paid  them.  They  retained  tlie 
amended  complami  and  the  coats  paid.  Held  that, 
by  retainiuK  the  amended  complaint  and  the  costs 
paid,  any  objection  thnt  no  leave  to  amend  iiad 
been  jriven  was  waived. 

2.  "The  decision  of  the  trial  court  In  sustaining 
a  demurrer  is  not  res  adjudicata  of  the  same  ques- 
tions on  a  second  demurrer  after  amendment. 

3.  In  an  action  on  a  guardian's  bond,  a  com- 
plaint which  allcKed  the  appointment  of  the 
guardian  sulSciently  showed  that  the  bond  was 
approved  by  the  county  judge,  under  Rev.  St.  { 
3966,  providing  that,  "before"  appointing  a 
guardian,  the  court  shall  r|quire  a  bond  in  such 
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■um,  and  with  inch  sureties,  as  the  court  shall 
approve. 

4.  In  an  action  on  a  guardian's  bond,  the  com- 

f>laint  alleged  that  che  final  account  of  the  guard- 
an  bad  been  settled,  the  amount  that  he  should 
pay  over  determined,  an  order  entered  for  its  pay- 
ment, and  neglect  ir  refusal  of  the  guardian  to 
comply  with  such  order.  Held,  that  the  com- 
pliiint  Bufhciently  showed  that  the  liability  of  the 
sureties  had  been  ■-stablished. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin.  Judge. 

Action  by  Maria  Schoenleber  and  another 
against  Thedore  O.  Hartman.and  others  on 
a  guardian's  bond  executed  by  defendant 
Hartman  as  guardian  of  plaintiffs.  From  a 
Judgment  in  favor  of  plaintiffs,  defendant 
John  Burkbardt  appeals.   Affirmed. 

Action  against  principal  and  sureties  on  a 
guardian's  bond.  The  heirs  of  a  bondsman, 
deceased,  were  Joined.  Such  heirs  demurred 
to  the  complaint,  upon  the  ground,  among 
others,  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them. 
Defendant  Burkbardt,  one  of  the  sureties,  de- 
murred upon  the  same  ground,  and  also  upon 
others.  The  demurrer  Interposed  by  the 
heirs  was  sustained.  There  was  a  stipula- 
tion that  the  same  order  should  be  entered 
on  the  demurrer  of  defendant  Burkbardt  as 
on  that  Interposed  by  the  heirs.  Following 
such  stipulation,  an  order  was  entered  in  the 
following  words:  "It  Is  ordered  that  the  said 
demurrer  be,  and  the  same  is  hereby,  sus- 
tained, with  $10  costs."  Thereafter  an 
amended  complaint  was  served  on  the  attor- 
neys for  defendant  Burkbardt,  and  $10  costs 
paid  to  them.  Such  amended  compbilut  and 
costs  paid  were  retained.  The  second  com- 
plaint was  substantially  the  same  as  the  first, 
except  that  it  dropped  out  the  heirs  of  the 
deceased  bondsman.  Defendant  Burkbardt, 
by  his  attorneys,  again  demurred  upon  the 
ground  that  the  complaint  fails  to  state  a 
cause  of  action  against  blm.  The  demurrer 
was  overruled,  and,  from  the  order  accoi'ding- 
ly  entered,  this  appeal  was  taken. 

Fieblng  &  Klililea,  for  appellant  JLindley 
Collins,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
There  are  several  points  raised  by  appellant, 
which  will  be  considered  In  their  order. 

1.  That  the  order  sustaining  the  first  de- 
murrer did  not  grant  leave  to  amend;  hence 
It  was  finaL  It  was  competent  for  the  par- 
ties to  do  by  agreement  what  the  court  might 
have  authorized  In  regard  to  the  service  of 
an  amended  complaint.  Obviously,  the  fail- 
ure to  insert  In  the  order  leave  to  plead  over 
was  an  oversight,  for  the  order  awarded  $10 
costs.  That  was  erroneous,  except  as  terms 
of  serving  an  amended  complaint.  Curtis  v. 
Moore,  15  Wis.  134.  The  parties  so  construed 
the  order.  An  amended  complaint  was 
served,  and  the  $10  costs  paid  as  terms  there- 
of. Such  complaint  was  retained  by  appel- 
lant, and  acted  upsn  as  regular,  without  ob- 


jection.  That  effectually  cured  the  omission 
from  the  order  of  leave  to  amend. 

2.  That  the  amended  complaint  is  the  same 
as  the  original,  except  that  the  heirs  of  the 
deceased  bondsman  are  not  Joined  as  defend- 
ants; hence  the  decision  on  the  first  demur- 
rer Is  res  adjudlcata  of  all  points  raised  by 
the  second  demurrer.  The  practice  Is  well 
settled  that  the  decision  of  this  court,  on  ap- 
peal from  an  order  overruling  or  sustaining 
a  demurrer.  Is  res  adjudlcata  of  questions 
thereby  raised  In  all  subsequent  proceedings 
In  the  case  in  this  court,  and  In  the  lower 
court  as  well.  Noonan  v.  Orton,  27  Wis.  300; 
Fire  Department  v.  Tuttle,  50  Wis.  552,  7  N. 
W.  549;  Ellis  v.  Railroad  Co.,  80  Wis.  459, 
50  N.  W.  397.  But  It  Is  Just  as  well  settled 
that  the  decision  of  the  lower  court  In  sucb 
a  case  is  not  res  adjudlcata  of  the  same  ques- 
tions on  a  second  demurrer.  Hackett  v.  Car- 
ter, 38  Wis.  394;  Watson  v.  City  of  Appleton, 
62  Wis.  209,  22  N.  W.  475. 

3.  That  the  second  amended  complaint  Is 
defective  because  it  does  not  show  that  the 
bond  was  approved  by  the  county  Judge.  Sec- 
tion 3966,  Rev.  St.,  provides  that,  "before  ap- 
pointing any  person  guardian  of  a  minor,  the 
court  shall  require  such  person  to  give  a  bond 
to  the  minor,  in  such  sum  and  with  sucb 
sureties  as  the  court  shall  designate  and  ap- 
prove." The  complaint  alleges  the  appoint- 
ment of  the  guardian,  and.  as  qualification  Li 
a  condition 'precedent  to  the  appointment,  we 
hold  that  the  allegation  of  the  appointment 
sufficiently  shows  performance  of  such  con- 
dition. 

4.  That  the  action  was  prematurely 
brought,  because  the  complaint  does  not,  by 
appropriate  allegations,  show  that  the  liabili- 
ty of  the  sureties  has  been  established.  It  Is 
alleged  In  the  complaint  that  the  final  ac- 
count of  the  guardian  has  been  settled,  the 
amount  that  he  should  pay  over  determined, 
an  order  entered  for  its  payment,  and  neglect 
or  refusal  of  the  guardian  to  comply  with 
such  order.  That  Is  conclusive  on  the  sure- 
ties, and  sufficient  to  authorize  suit  upon  the 
bond,  as  held.  In  effect,  In  Holden  v.  Curry, 
85  Wis.  512,  55  N.  W.  965.  The  order  of  the 
superior  court  Is  affirmed. 


MAYO  et  al.  v.  HANSEN  et  aL 
(Supreme  Court  of  Wisconsin.  -  Dec  16,  1888.) 
Gahnisbment  —  Persoss  SunjBCT  —  Appbai.  asd 

EkKOR— JURISDICTIONAI,  AMOPNT. 

1.  A  treasorei  of  a  corporation  who  has  money 
of  the  corix>ration  in  bis  hands,  which  has  not 
been  demanded,  is  snbject  to  garnishment  in  an 
action  against  the  corporation,  under  Rev.  St.  J 
3710.  which  provides  that  the  garnishee  sbail 
stand  liable  to  the  amount  of  the  money,  belong- 
ing to  the  defendant,  in  bis  hands. 

2.  Where,  in  an  action  ncaiust  h  corporatioa 
in  a  pustice's  court,  a  garnishee  ai>peal8  to  the 
supenor  court,  the  amount  in  controversy  in  the 
latter  court,  for  the  purpose  of  determining  tbe 
jurixdictiou  of  the  stiprenie  court  on  appeal  there- 
from, is  the  amount  of  the  judgment  which  the 
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creditor  reeoverpd  ■(nlnst  th«  corporatJon  In  Joa- 
tice's  court. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig,  Judge. 

Action  by  Albert  G.  Mayo  and  otherii 
against  tbe  Milwaukee  Amusement  Company, 
in  Justice's  court.  In  wblcb  Emil  J.  Hansen 
was  summoned  as  gamlsbee.  From  a  judg- 
ment against  him,  the  garnishee  appealed  to 
the  superior  court  of  Milwaukee  county. 
From  a  Judgment  In  favor  of  the  garnishee, 
dismissing  the  proceedings  against  him,  wltb 
costs,  plaintiffs  appeal.    Reversed. 

This  action  was  a  proceeding  by  garnish- 
ment against  the  respondent.  In  the  action 
of  Albert  O.  Mayo  and  others  against  the 
Milwaukee  Amusement  Company,  in  Justice's 
court.  From  a  judgment  there  rendered  in 
favor  of  tbe  plaintiffs,  against  tbe  garnishee, 
for  $102.17,  tbe  amount  of  tbe  damages  and 
costs  In  tbe  principal  action,  and  tbe  costs  of 
tbe  garnishee  action,  taxed  at  $6.10,— in  all, 
$108.27,— the  latter  appealed  to  tbe  superior 
court  of  Milwaukee  county.  The  answer  of 
tbe  irarnishee  disclosed  the  fact  that  be,  as 
treasurer  of  the  defendant  corporation,  bad 
money  in  bis  possession  belonging  to  it,  to  the 
amount  of  $S00,  but  that  be  was  not  in  any 
maimer  Indebted  to  the  defendant  corpora- 
tion, and  bad  no  other  money  or  property  be- 
looging  to  it  in  bis  possession  or  under  his 
control.  Upon  the  facts  thus  stated,  that 
court  fotmd  that  tbe  garnishee,  Hansen,  was 
in  no  manner  Indebted  to  tbe  defendant  cor- 
poration, and  did  not,  when  served  wltb  pro- 
cess of  garnishment,  have,  and  has  not,  any 
personal  property,  money,  credits,  or  effecte 
In  bis  bands,  or  in  bis  possession,  or  under 
bis  control,  belonging  to  tbe  defendant,  sub- 
ject to  garnishment;  and,  as  a  matter  of  law, 
that  be  was  in  no  manner  liable  as  garnishee 
in  tbe  action.  .Tudgment  was  given  In  favor 
of  tbe  garnishee,  dismissing  proceedings 
against  blm,  with  costs,  from  which  tbe 
plaintiffs  api)ealed  to  tbls  court 

Edgar  L.  Wood,  for  appellants.  Timlin  & 
GUcksman  and  David  S.  Rose,  for  respond- 
ent. 

PINNEY,  J.  (after  stating  tbe  facts).  Tbe 
statute  under  which  It  Is  sought  to  charge 
tbe  defendant  is  that  the  garnishee,  from  the 
time  of  tbe  service  of  tbe  summons,  "shall 
stand  liable  to  tbe  plalntllT  to  the  amount  of 
tbe  personal  property,  money,  credits,  and 
effects  belonging  to  tbe  defendant,  and  tbe 
amount  of  bis  Indebtedness  to  tbe  defendant 
then  due,  or  to  become  due,  and  not  by  law 
exempt  from  sale  on  execution."  Rev.  St  t 
3710.  Tbe  garnishee,  at  tbe  time  of  tbe  serv- 
ice of  the  summons,  was  the  treasurer  of  tbe 
private  corporation  defendant  in  the  action, 
and  bad  In  bis  possession,  as  such,  $,~>00  of 
tbe  money  of  such  corporation.  It  does  not 
appear  that  the  corporation  bad  ever  demand- 
ed that  tbe  garnishee  should  pay  or  deliver 
tbls  money  to  tbe  corporation;  and,  as  be- 


tween blm  and  tbe  corporation,  no  cause  of 
action  existed,  for  want  of  sucb  demand  for 
its  delivery  to  and  recovery  by  such  corpora- 
tion. He  held  it  as  Its  treasurer,  and  in  the 
discharge  of  his  duties  as  such.  Whether  the 
defendant  is  liable  in  sucb  case,  as  garnishee 
of  the  corporation,  at  the  suit  of  Its  creditor, 
by  reason  of  having  its  property  in  his  posses- 
sion, to  a  question  upon  which  tbe  authorl- 
ties  are  in  irreconcilable  conflict.  By  many 
of  tbe  cases  it  is  held  that  garnishment  k  a 
proceeding  against  third  persons;  that  is  to 
say,  tiiat  it  cannot  be  maintained  against  per- 
sons who  stand  in  such  relation  to  the  de- 
fcudant  that  their  garnishment  Is,  in  fact  and 
effect  but  the  garnishment  of  the  defendant 
Drake,  Attachm.  {  463a;  Wap.  Attachm.  | 
454;  Rood,  Garnish.  S|  42,  53.  Confessedly, 
the  ixjssesslon  by  tbe  garnishee  In  the  present 
case  is,  in  law,  tbe  possession  of  tbe  corpora- 
tion; and,  as  to  such  possession  of  tbe  corpo- 
rate funds  In  the  regular  disbursement  of 
them,  there  Is  great  force  in  the  position  that 
he  Is  pro  bac  vice  the  contra tion  Itself;  but 
in  many  such  cases  treasurers  or  agents,  so 
holding  the  money  of  private  corporations, 
have  been  charged  as  garnishees,  as  In  the 
case  of  the  tollgate  keeper,  paymaster,  treas- 
urer, or  station  agent  of  a  railroad  company, 
and  the  like  (Rood,  Garnish,  i  43;  Road  Co. 
V.  Sammons,  27  Ala.  880;  Littleton  N.  Bank 
V.  P.  &  O.  R.  Co.,  58  N.  H.  104;  Jepson  v. 
Alliance,  17  R.  I.  471,  23  Aa  15;  Bank  v. 
Burch,  80  Mich.  242,  45  N.  W.  93;  First  Nat 
Bank  of  Davenport  v.  Davenport  &  St  P.  R. 
Co.,  45  Iowa,  120;  Hughes  v.  Railway  Co.,  11 
Or.  158,  2  Pac.  94);  while  In  similar  cases  In 
other  states  tbe  liability  of  tbe  garnishee  to 
denied  (Fowler  v.  Railroad  Co.,  85  Pa.  St 
22;  Pettlnglll  v.  Railroad  Co.,  8l  Me.  870; 
Sprague  v.  T^avlgatlon  Co.,  62  Me..  592;  Mc- 
Graw  y.  Railroad  Co.,  6  (3old.  434;  Mueth  v. 
Scbardin,  4  Mo.  App.  408;  Wilder  v.  Shea, 
13  Bush,  128). 

The  decisions  In  this  state  seem  to  and  per- 
haps may  be  fairly  said  to  have  established 
the  doctrine  In  favor  of  tbe  liability  of  the 
garnishee  in  all  such  and  similar  cases.  In 
tbe  case  of  Ballston  Spa  Bank  v.  Marine  Bank 
of  Milwaukee,  18  Wis.  493,  which  was  an  ex- 
amination of  the  president  of  tbe  Marine  Bank 
on  proceedings  supplemental  to  execution, 
Dixon,  C.  J.,  disposes  of  the  question  that  a 
proceeding  to  examine  tbe  president  was  a 
proceeding  against  the  bank  itself,  and  there- 
fore he  could  not  be  examined  as  to  the  prop- 
erty of  the  bank  in  his  hands  as  such  presi- 
dent asserting  the  more  liberal  rule  In  favor 
of  creditors,  and  said:  "There  can  be  no 
doubt  but  that  tbe  property  of  a  private  cor- 
poration is  liable  for  its  debts;  and  that, 
whether  such  property  is  found  in  the  hands 
of  its  president  or  any  other  person.  The 
possession  Is  Immaterial  so  far  as  tbe  question 
of  liability  Is  concerned,  for  neither  the  presi- 
dent nor  any  other  officer  of  the  corporation 
has  any  right  to  withhold  its  projierty  when 
required  to  answer  the  just  debts  of  tbe  cor- 
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poratlon.  It  would  seem  to  be  eaay,  Indeed, 
for  such  corporations  to  avoid  the  payment 
of  their  debts,  If  placing  their  property  In  the 
hands  of  their  ofiScers  was  placing  It  beyond 
the  reach  of  creditors;"  and  that  Har-is,  the 
president,  was  to  be  "regarded  as  an  Individ- 
ual having  In  his  hands  property  ot  the  bank, 
liable  In  law  for  the  satisfaction  of  Its  debts, 
and  the  fact  that  he  happened  at  the  some 
time  to  be  its  president  constitutes  no  excuse 
whatever  for  the  refusal  to  surrender  such 
property,"  or  answer  concerning  It  In  Cur- 
tis V.  Bradford,  33  Wis.  190,  a  garnishee  pro- 
ceeding against  the  agent  of  a  Michigan  rail- 
way company,  in  an  action  against  the  com- 
pany for  a  personal  Injury  brought  In  the 
courts  of  this  state,  was  regarded  as  regular 
and  proper.  In  Everdell  v.  Railroad  Co.  (and 
one  Ewen,  Its  cashier  and  paymaster),  41  Wis. 
395,— a  proceeding  under  section  103,  c.  134,  2 
TayL  St,  quite  analogous  to  the  proceeding 
by  garnishment,  and  which  was  treated  by 
the  court  as  substantially  the  same,— It  was 
held  that  the  paymaster  of  the  r<Jlroad  com- 
pany was  subject  to  such  proceeding,  in  re- 
spect to  the  moneys  of  the  railroad  company 
In  bis  bands  as  such.  And  in  Felch  v.  Lum- 
ber Co.  (and  another,  garnishee),  5S  Wis.  431, 
17  N.  W.  397,  the  agent  of  the  company  was 
held  liable  to  garnishment,  at  the  suit  of  a 
creditor  of  such  company.  In  respect  to  mon- 
eys which  he  had  collected,  and  held  for  It  as 
such  agent  In  general,  an  agent  holding  the 
property  of  his  principal  is  subject  to  garnish- 
ment by  the  creditors  of  his  principal,  by  rea- 
son of  the  money  or  property  held  by  him 
as  such  agent  Rood,  Garnish,  i  43;  Storm 
V.  Ck>tzhau8en,  38  Wis.  139;  Greene  &  Button 
Co.  V.  Remington,  72  Wis.  648,  39  N.  W.  767, 
and  40  N.  W.  643. 

The  fair  result  of  the  cases  in  this  state,  we 
think,  sustains  the  contention  that  an  officer 
or  agent  of  a  private  corporation  may  be  gar- 
nished by  its  creditors  In  respect  to  money 
or  property  in  his  hands  belou^ng  to  it  The 
officers  or  agents  of  public  corporations  or 
quasi  public  officers  are  not  liable  to  the  pro- 
<;eedlng  in  respect  to  money  In  their  hands  as 
such  upon  grounds  of  public  policy,  but  it  can- 
not he  fairly  said  that  the  liability  of  an  officer 
or  agent  of  a  private  corporation  is  affected 
by  any  such  considerations  any  more  than 
that  of  an  agent  of  a  natural  person  in  a  sim- 
ilar case.  While,  In  the  present  case,  the  gar- 
nishee is  an  officer  of  the  corporation,  exer- 
cising certain  official  functions  in  the  Internal 
administration  of  the  affairs  of  the  company, 
he  is  still,  as  to  the  public,  but  an  authorized 
agent  of  the  corporation,  with  more  or  less 
extensive  powers.  When  the  officer  has  the 
actual  possession  and  the  physical  control  of 
the  moneys  of  the  corporation,  it  would  seem 
to  be  an  unsubstantial  refinement  to  deny  the 
remedy  because  the  debtor  himself  has  a  right 
to  control  the  application  and  use  of  the  funds. 
The  language  of  the  statute  Is  very  broad, 
and  It  is  a  remedial  one,  and  should  be  liber- 
ally construed.    There  can  be  no  sound  rea- 


son for  holding  that  a  private  corporation,  as 
a  debtor.  Is  entitled  to  put  Its  moneys  or  prop- 
erty Into  the  hands  of  one  of  Its  officers  or 
agents,  and  enjoy  an  Immunity  from  the  pro- 
ceedings of  creditors  to  reach  it  by  garnisbee 
process,  denied  to  a  natural  person,  who  puts 
his  money  or  property  in  the  hands  of  bis 
agent.  The  objection  that  sustaining  the  gar- 
nishment In  question  Is  to  sustain  a  proceed- 
ing which  Is  practically  a  garnishment  of  the 
debtor  defendant  Is  really  quite  technical,  and 
without  substantial  merit 

2.  The  Judgment  of  the  superior  court  was 
appealable.  The  amount  involved  in  that 
court  was  the  amount  of  the  judgment  which 
the  creditor  bad  recovered  against  the  corpora- 
tion in  justice's  court,  which  exceeded.  $100. 
The  question  was  whether  the  plaintiff  was 
entitled  to  have  it  satisfied  out  of  the  moneys 
actually  In  the  hands  of  the  treasurer,  the 
garnishee.  There  was  no  occasion,  therefore, 
for  any  certificate  of  the  Judge  of  that  court 
to  confer  Jurisdiction  of  this  appeal  We 
hold,  therefore,  that  the  judgment  of  the  su- 
perior court  Is  erroneous.  The  judgment  of 
the  superior  court  is  reversel,  and  the  cause 
is  remanded  for  further  proceedings  according 
to  law. 


HOMESTEAD  LAND  CO.  v.  JOSEPH 

SCHLITZ  BREWING  CO. 

(Supreme  Conrt  of  Wisconshi.     Dec.  16,  1896.) 

FORRCLOSURB  SaI.E  —  MuTION  FOR  ResaLB  —  DlS- 
CKETIOXART  ORDERS — APPEAL — DlBMISSAU 

1.  In  an  action  against  a  mortgagor  and  second 
and  third  mortsaKees  for  foreclosure  of  the  firat 
iDort):nge,  plaintiff,  after  being  informed  by  the 
second  mortgaKee  that  It  did  not  desire  to  pur- 
chase at  the  foreclosure  sale,  became  the  pur- 
chaser for  the  amount  of  its  mortgage  interest 
and  costs.  Held,  that  a  motion  by  the  second 
mortgagee  to  set  aside  the  sale,  alleging  that  the 
property  conki  be  sold  for  enough  to  satisfy  both 
the  first  and  the  second  mortgagei,  and  that 
plaintiff  promised,  but  failed,  to  noti^  its  attor- 
ney of  the  date  of  sale,  was  properly  denied;  it 
appearing  that  plaintiff  did  not  know  that  snch 
attorney,  when  he  asked  for  notice,  was  acting  aa 
attorney  for  tlie  second  mortgagee,  and  had  con- 
tracted to  sell  to  the  third  mortfragee  for  the 
amount  at  which  it  had  purchased  at  the  fore- 
closure sale. 

2.  An  appeal  from  a  discretionair  order  will  be 
dismissed  if  there  has  been  no  abnae  of  discre- 
tion warranting  a  reversal  of  the  order. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ey;  D.  H.  Johnson,  Judge. 

Action  by  the  Homestead  Land  Company 
against  the  Joseph  Schlltz  Brewing  (Company 
and  others  to  foreclose  a  mortgage.  From  an 
order  denying  its  motion  to  have  a  sale  had 
under  judgment  of  foreclosure  set  aside,  and 
for  a  resale,  the  Joseph  Schlltz  Brewing  Com- 
pany appeals.     Dismissed. 

This  action  was  instituted  for  the  foreclo- 
sure of  a  mortgage  of  $2,300.  The  defendant 
Joseph  Schlltz  Brewing  Company  had  a  sec- 
ond mortgage  on  the  property  of  $G0O.  De- 
fendant Herman  Schutz  had  a  third  mort- 
gage.   The  foreclosure  proceedings   resulted 
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in  a  Judgment  of  foreclosore  and  sale.  The 
property  was  sold  pursuant  thereto,  and  was 
bid  In  by  plaintiff  for  the  amount  due  on  the 
first  mortgage  and  costs,  $2,896.93.  There- 
after the  second  mortgagee  moved  the  court  to 
set  aside  the  sale,  and  to  order  a  resale.  The 
motion  was  based  on  affidavits  to  the  effect 
that,  some  time  before  the  sale,  George  H. 
Wahl,  one  of  the  attorneys  for  the  brewing 
company,  arranged  with  plaintiff's  attorneys  to 
notify  him  of  the  date  of  the  sale;  that  the 
property  was  worth  considerably  more  than 
the  amount  for  which  it  was  sold  to  plaintiff; 
that.  In  case  of  a  resale,  it  could  be  sold  for 
enough  to  cover  the  second  mortgage  as  well 
as  the  first  mortgage.  In  opposition  there 
were  affidavits  to  the  effect  that,  when  Mr. 
WabI  called  on  plaintiff's  attorneys,  he  did 
not  say  for  whom  he  desired  to  be  informed  of 
the  date  of  ealti,  or  whom  he  represented; 
that  be  was  wholly  unknown  to  plaintiff's  at- 
torneys; that,  subsequent  to  such  date,  they 
endeavored  to  interest  the  brewing  company 
to  purchase  at  the  sale,  and  in  response  to 
their  communication  In  that  regard  were  in- 
formed by  such  company  that  It  bad  no  dnslre 
to  purchase  at  such  sale;  that,  after  so  falling 
to  interest  the  brewing  company,  plaintifTs 
attorneys  arranged  with  the  third  mortgagee 
that  plaintiff  should  bid  In  the  property  at 
the  sale  and  sell  the  same  to  such  third  mort- 
gagee at  cost;  that  a  paper  was  thereafter  exe- 
cuted covering  such  agreement,  such  mortga- 
gee paying  $1,000  down,  and  agreeing  to  pay 
the  balance  within  three  montiis,  with  inter- 
eat  thereon  at  6  per  cent,  per  annum.  The 
motion  was  denied,  and  the  brewing  comi>any 
appealed. 

Miller,  Noyes,  Miller  &  Wahl,  for  appel- 
lant    Fish  &  Cary,  for  respondent 

HABSHALL,  J.  (after  staUng  the  facts). 
The  granting  or  refusing  of  an  application  to 
set  aside  a  Judicial  sale  and  order  a  resale,  as 
a  matter  of  favor,  rests  In  the  sound  discre- 
tion of  the  court  It  may  confirm  the  sale,  or 
refuse  to  confirm,  set  aside  the  sale,  and  or- 
der a  resale.  In  the  exercise  of  discretion,  to 
the  end  that  Justice  may  be  done  to  all  par- 
ties interested.  Ror.  Jud.  Sales,  231;  Jones, 
Mortg.  {  1010.  The  determination  of  the 
trial  court  on  such  an  application  cannot  be 
disturbed  except  for  clear  abuse  of  Judicial 
discretion.  Such  Is  the  well-established  rule 
governing  the  subject  of  this  appeal.  Adams 
V.  Hasltell,  10  Wis.  123;  Jones,  Mortg.  {  1(U0; 
Germer  v.  Ensign,  155  Pa.  St  404,  2G  Atl.  657. 
No  fraud  is  claimed  to  have  been  perpetrated 
upon  appellant,  or  unfair  dealing  shown.  To 
be  sure,  there  is  the  affidavit  that  plaintiff's 
attorneys  promised  to  inform  one  of  defend- 
ant's attorneys  of  the  date  of  the  sale,  and 
that  they  failed  to  do  so,  but  that  is  fully 
explained  and  excused.  There  Is  no  question 
but  that  the  sale  was  fairly  conducted;  that 
appellant  informed  plaintiff's  attorneys  before 
tbe  sale  that  It  did  not  desire  to  purchase  the 


property;  that  respondent  fairly  purchased 
the  property  for  the  amount  due  on  Its  mort- 
gage, with  costs  and  Interest  up  to  the  date 
of  the  sale;  that  It  contncted  to  sell  the  prop- 
erty at  cost  to  the  third  mortgagee,  and  re- 
ceived upon  such  contract  $1,000.  Certainly, 
under  such  circumstances,  we  cannot  say  that 
the  denial  of  appellant's  motion  was  an  abuse 
of  discretion;  hence,  the  order  appealed  from 
cannot  be  disturbed.  Following  the  estab- 
lished practice  on  appeals  from  discretionary 
orders,  where  this  court  is  unable  to  conclude 
that  the  order  appealed  from  is  the  result  of 
an  abiise  of  Judicial  discretion,  this  appeal 
must  be  dismissed.    The  appeal  is  dismissed. 


FORSTBR  LUMBER  CO,  v.  ATKINSON 

et  aL 
(Supreme  Court  of  Wisconsin.     Dec.  15,  1896.) 
Hbcraxics'  Liens  —  Pekforuarcb  or  Coktraot. 

1.  Where  several  principal  contractors  "joint- 
ly and  severally"  agree  to  erect  a  bnilding  as  pre- 
scribed by  a  certain  contract,  and  to  receive  in 
payment  85  per  cent,  of  the  value  monthly,  and 
the  balance  on  completion  of  the  woric,  and  "upon 
its  beinf  sntisfactorily  done,  with  all  claims" 
which  will  become  liens  paid,  where  outstanding 
Bubeontractors'  claims  which  have  been  proven 
exceed  the  difference  between  the  contract  price 
and  tlie  amount  paid  to  the  principal  contractors, 
it  in  error  to  allow  all  such  contractors  to  have 
judjrmrnt  in  their  favor  for  liens. 

2.  Where  a  building  contract  provides  that  the 
work  shall  be  done  to  the  satiiifnction  of  the  su- 
perintendent as  a  condition  precedent  to  payment 
and  the  record  fails  to  show  the  performance  of 
snch  condition,  the  contractors  are  not  entitled 
to  any  liens  for  balance  due. 

Appeal  from  rapertor  court,  Milwaukee 
county;   B.  N.  Austin,  Judge. 

Action  by  the  Porster  Lumber  Company 
against  Francis  A.  Atkinson  and  otliers.  .lula:- 
ment  for  plaintiff,  and  EVancls  A  Atkinson 
appeals.     Reversed. 

Ogden,  Hunter  &  Bottum,  for  appellant 
Fleblng  &  Killilea,  for  respondent 

CASSODAY,  C.  J.  At  the  times  herein 
mentioned  the  defendant  Mrs.  Francis  A  At- 
kinson was  the  owner  and  in  possession  of 
the  lands  described.  December  1,  1892,  An- 
ton Iklauk,  G.  W.  Canner  &  Co.,  Cook  &  Hyde, 
the  Winkle  Terra  Cotta  Company,  Richard 
Uiesen,  Jr..  Charles  and  Arthur  Polacheck, 
and  James  Toombs,  as  parties  of  the  first 
part,  entered  into  a  written  agreement  with 
Mrs.  Atkinson,  as  party  of  the  second  part, 
wherein  and  whereby  "the  said  party  of  the 
first  part  Jointly  and  severally,  their  heirs, 
executors,  administrators,  and  assigns,"  for 
and  In  consideration  of  the  payments  to  be 
made  by  the  party  of  the  second  part,  as 
therein  specified,  did  In  effect  contract  and 
agree  to  build,  furnish,  and  complete,  in  a 
careful,  skillful,  and  workmanlike  manner,  to 
the  full  and  complete  satisfaction  of  W.  A. 
Holbrook,  superintendent,  and  by  and  at  the 
times  mentioned  in  the  specifications  therein 
referred   to,   the   full  and   entire   masonry. 
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painting  and  griazins.  cat  stone,  terra  cotta, 
carpenter  work,  plnmbing  and  glass  fitting, 
tin  work,  heating  and  ventilating  without  fur- 
naces, furnishing  all  materials  required  for 
the  erection  of  an  apartment  buUdlug  on  La 
Payette  Place,  city,  for  party  of  the  second 
part  as  aforesaid,  so  as  to  fully  carry  out 
the  design  of  said  work  as  is  set  forth  In  said 
specifications  and  the  plans  and  drawings 
therein  specially  referred  to,  which  specifica- 
tions, plans,  and  drawings  being  thereby  de- 
clared part  and  parcel  of  the  contract  The 
imrty  of  the  second  part,  her  heirs,  executors, 
administrators,  and  assigns,  for  and  In  con- 
sideration of  such  agreements,  did  thereby 
agree  to  pay  the  said  party  of  the  secoiid 
(first)  part  thereon  the  sum  of  $9,528.76,  as 
follows,  viz.:  To  A.  Mauk,  masonry  and  ma- 
terials, $2,960;  to  O.  W.  Canner  &  Co.,  paint- 
lug  and  glazing,  $557;  to  Ckiok  &  Hyde,  cut 
stone,  $180;  to  Whikle  Terra  Cotta  Company, 
terra  cotta,  $36;  to  Richard  Rlesen,  Jr.,  car- 
penter work,  $4,130.76;  to  Charles  Polacheck 
and  brother,  $1,621;  to  James  Toombs,  heat- 
ing and  ventilating  stacks  and  registers,  $13u, 
—total,  $9,528.76;  85  per  cent,  of  the  pro 
rata  value  of  work  and  materials  furnished, 
set  In  place  in  the  building,  to  be  paid  on  or 
•bout  the  Ist  day  of  each  month  during  prog- 
ress of  the  Job;  the  balance  remaining  due 
to  be  paid  In  foil  upon  completion  and  ac- 
ceptance of  the  work,  and  upon  Its  being  satis- 
factorily shown  that  all  claims  that  might 
become  Hens  upon  the  premises  have  been 
paid;  and  each  party  of  the  first  part  to 
draw  their  money  separately,  as  matter  of 
convenience  and  equity:  Provided,  that  "the 
said  superintendent  shall  certify  In  writing 
that  said  member  Is  entitled  thereto."  Upon 
the  completion  of  the  building  ka  alleged,  tbo 
plaintiff  commenced  this  action,  June  21, 1803, 
to  enforce  a  subcontractor's  Hen,  under  the 
said  Richard  Riesen,  Jr.,  for  the  payment  of 
$1,303.00  for  materials  sold,  furnished,  and 
delivered  to  him  to  be  used  In  and  upon  the 
buUdhig  as  such  contractor.  The  complaint 
is  In  the  usual  form,  alleging  the  requisite  no- 
tice, petition,  etc.,  and  also  that  claims  had 
been  filed  by  otber  subcontractors  and  con- 
tractors, who  were  defendants  herein,  in  the 
aggregate  amount  of  $1,601.54.  Mrs.  Atkin- 
son Interposed  an  answer,  admitting  such  of 
the  allegations  of  the  complaint  as  entitled 
the  plaintiff  to  the  subcontractor's  Hen,  pro- 
viding anything  might  be  due  to  It  as  subcon- 
tractor, and  denying  any  knowledge  or  In- 
formation sufficient  to  form  a  belief  as  to  all 
the  other  allegations  contained  In  the  com- 
plaint. The  defendant  Anton  Mauk  inter- 
posed a  separate  answer,  denying  any  knowl- 
edge or  information  sufficient  to  form  a  belief 
as  to  all  the  allegations  In  pldintlff's  com- 
plaint, but  setting  up  a  claim  as  principal  con- 
tractor for  a  lien  upon  the  premises  of  $079 
for  work  done  and  materials  furnished  as 
such  principal  contractor.  The  defendants 
Charles  and  Arthur  Polacheck  Interposed  a 
joint  answer,  denying  all  knowledge  or  in- 


formation sofflclent  to  form  a  belief  as  to  all 
the  allegations  in  the  complaint,  and  alleging 
in  effect  their  co-partnership,  and  claiming  a 
lien  as  principal  contractors  for  $400.88,  for 
work  done  and  materials  furnished  as  sodb 
principal  contractors.  Thereupon  the  cause 
was  referred  to  a  referee,  who,  at  the  close  uf 
the  trial  of  the  cause  before  him,  and  after 
finding  the  execution  of  the  written  contract 
mentioned,  found.  In  effect,  that  the  princiiial 
contractor  commenced  the  building,  and  com- 
pleted the  same  In  May,  1803;  that  10  sub- 
contractors (Including  the  plaintiff)  under  the 
principal  contractor,  Richard  Rlesen,  Jr.,  bad 
given  notices  and  filed  and  had  Hens  upon  the 
premises.  In  the  aggregate  amount  of  $:i,- 
498.U3,  of  which  sum  $1,303.06  was  in  favor 
of  the  plaintiff,  and  that  they  were,  respec- 
tively, entitled  to  recover  the  same;  that  the 
principal  contractor  Anton  Mauk  hare  and  re- 
cover of  Mrs.  Atkinson  the  sum  of  $970,  with 
Interest  thereon  from  July  28,  1893,  and  that 
the  same  was  a  lien  on  the  said  building  and 
premises;  that  the  principal  contractors 
Charles  and  Arthur  Polacheck  have  and  re- 
cover of  Mrs.  Atkinson  the  sum  of  $400.83, 
with  Interest  from  May  29,  1893,  and  that  the 
same  was  a  Hen  on  said  bolldlng  and  prem- 
ises; that  the  respective  parties  having  such 
liens  were  severally  entitled  to  Judgment  In 
their  favor  herein;  that  thereupon  the  report 
of  the  referee  was  confirmed  by  the  court,  and 
Judgment  ordered  to  be  entered  thereon  ac- 
cordingly. From  such  part  of  the  Judgment 
entered  thereon  accordingly  as  Is  In  favor  of 
Anton  Mauk  and  CHiarles  and  Arthur  Pola- 
check, and  against  Mrs.  Atkinson,  and  from 
the  whole  and  every  part  thereof,  she  brings 
this  appeal. 

1.  As  hidlcated,  the  seven  principal  contract- 
ors "Jointly  and  severally"  contracted  and 
agreed  to  build,  finish,  and  complete  the  build- 
ing at  the  time  and  In  the  manner  prescribed, 
and  when  so  completed  Mrs.  Atkinson  -was  to 
pay  them  therefor  $9,528.76,  at  the  times  and 
in  the  manner  therein  agreed.  Eighty-five 
per  cent,  of  the  pro  rata  value  of  the  work 
and  materials  was  to  be  paid  in  monthly  In- 
staUments  as  the  Job  progressed,  and  the  bal- 
ance remaining  due  to  be  paid  in  full  "upon 
completion  and  acceptance  of  the  work,  and 
upon  Its  being  satisfactorily  shown  that  all 
claims"  which'  might  become  Hens  thereon 
had  been  paid.  The  total  amotmt  to  be  paid 
to  Richard  Rlesen,  Jr.,  under  that  contract, 
was  $4,130.76;  and  the  amoont  of  outstand- 
ing unpaid  subcontractors'  liens,  under  Rie- 
sen, thereon,  as  appears  from  the  referee's  re- 
port, is  $2,408.03,  besides  Interest;  and  the 
amount  of  such  "outstanding  subcontractors' 
cliiiras  which  have  been  proved,  "exceed  tho 
difference  between  the  contract  price  and  the 
amount  paid  to  the  principal  contractors." 
Such  being  the  state  of  the  record,  it  was 
error  to  allow  two  of  the  seven  "Joint  and  sev- 
eral" principal  contractors  thus  In  deftiult  to 
have  Judgments  In  their  favor  for  liens  a.s 
such  principal  contractors.     That  the  seven 
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contracted  "Jointly  and  severally"  with  Mrs, 
AtkinaoD  la  too  plain,  from  the  express  lan- 
guage of  tbe  contract,  to  admit  of  argument 
or  call  for  the  citation  of  authority.  The 
payment  of  mch  excessive  outstandlnjir  snft- 
contractors'  Ueas  was,  nnder  the  contract, 
a  cftMditloo  precedent  to  the  enfwcement  of 
a  lien  In  favor  of  any  snch  principal  contract* 
on. 

2.  Besides,  under  the  contract,  the  work- 
manship and  materials  on  the  part  of  such 
sevoral  principal  contractors  were  to  be  "to 
the  full  and  complete  satisfaction"  of  the 
snperintendent  mentioned,  who  was,  as  a  con- 
dition precedent  to  sodi  payment,  required  to 
"certify  in  writing"  that  such  several  prin- 
cipal contractors  were  respectively  "entitled 
thereto."  As  the  record  fails  to  show  the 
performance  of  such  cmMiitlons  precedent,  or 
any  excuse  for  their  nonperformance.  It  is 
manifest  that  the  respective  claims  for  liens 
in  fkvor  of  the  principal  contractors  Antoa 
Mauk  and  Charles  and  Arthur  P<dacheck  were 
Improperly  allowed.  Hudson  v.  McCartney, 
83  Wla  831;  Stoel  t.  Flanders,  68  Wis.  2S6, 
32  N.  W.  114;  Wendt  v.  Vogel,  87  Wis.  462, 
S8  N.  W.  764.  Those  parts  of  the  judgment 
of  the  superior  court  for  Milwaukee  county 
i^ipealed  from  are  reversed,  and  the  cause  Is 
remanded  for  further  proceedings  according 
to  law. 


WBBBBR  ▼.  WAED. 

{Sopneme  Court  of  Wiscoirain.     Dec  18,  1896.) 

PLSADisa — Mattib  is  Abatbmbnt— Waivbr. 

The  objection  tl>«t  a  minor  cannot  sue  in  his 

own  name  by  bis  general  guardian  is  matter  in 
abatement  only,  and  !•  waived  if  not  taken  by 
demurrer  or  answer.  Rev.  St.  {  2C49,  aubd.  2; 
Id.  f  2654. 

Appeal  from  superior  court,  Milwaukee 
county;   R.  N.  Austin.  Judge. 

Action  for  malicious  prosecution  by  Harry 
J.  Webber,  by  H(»»ce  N.  Campbell,  his  guard- 
ian, against  C.  C.  Ward.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Henry  L.  Buxton,  for  appellant.  Chafln  ft 
Parkloaon,  for  respondent 

CASSODAY,  C.  J.  The  complaint  alleges, 
In  effect,  that  October  16,  1890,  the  above- 
named  Horace  N.  Campbell  was  duly  appoint- 
ed the  guardian  of  the  person  and  estate  of 
the  plaintiff,  Harry  J.  Webber;  that  thereup- 
on Campbell  duly  qnallfled  as  such  guardian; 
that  September  6,  1S82,  at  Waukesha,  the  de- 
fendant, maliciously  intenditag  to  injure  the 
plaintiff  in  his  good  reputation,  and  without 
any  probable  cause,  procured  the  plaintiff  to 
be  arrested  and  Imprisoned;  that  October  4, 
18D2,  the  district  attorney  dismissed  the  pros- 
ecution, and  found  Webber  not  guilty  of  the 
offense  charged.  At  the  opening  of  the  trial 
the  defendant  demurred  to  the  complaint  ore 
tenns.  and  the  same  was  sustained  by  the 


trial  court  From  the  Judgement  entered 
thereon  accordingly,  the  plaintiff  brings  this 
appeal. 

The  ruUng  of  the  trial  oomrt  is  sou^t  to  be 
justified  on  the  ground  that  such  action  can- 
not be  maintained,  as  here.  In  the  name  of  the 
ward  by  his  general  guardian,  but  only  by 
the  ward  personally,  or  In  his  name  by  his 
guardian .  ad  litem.  Counsel  cite  In  sup- 
port of  such  contention  King  v.  Cutis,  24 
Wis.  625.  But  that  action  was  in  the  name  of 
the  guardian,  and  not  in  the  name  of  the 
ward  by  the  guardian,  as  here.  The  statute 
provides,  in  effect,  that:  "Every  guardian, 
•  •  •  whether  for  a  minor  or  any  other 
person,  •  •  •  may  demand,  sue  for,  col- 
lect and  receive  all  debts  due  to  him,  or  may, 
with  the  approbation  of  the  county  court, 
compound  and  dlschaig«  the  same  on  receiv- 
ing a  fair  and  Just  dlvld«id  from  the  debtor's 
estate,  and  he  shall  appear  for  and  represent 
his  ward  In  ail  actions  and  proceedings,  ex- 
cept where  another  person  Is  appointed  for 
that  purpose."  Rev.  St  {  3982.  Assuming 
that  the  contention  of  the  defendant's  coun- 
sel Is  correct  as  to  the  manner  in  which  the 
action  should  have  been  commenced,  yet  the 
objection  does  not  go  to  the  cause  of  action, 
nor  to  the  Jurisdiction  of  the  court  but  Is,  at 
most  merely  a  matter  in  abatement,  to  the 
effect  "that  the  plaintiff  has  not  legal  capaci- 
ty to  sue."  Id.  {  2619,  subd.  2;  State  v.  Tut- 
tie,  53  Wis.  45,  9  N.  W.  791;  Plath  v.  Brauns- 
dorff,  40  Wis.  107;  Hepp  v.  Huefner,  61  Wis. 
148,  20  N.  W.  923;  Murray  v.  McGarigle,  69 
Wis.  483,  34  N.  W.  B22.  Where  no  such  ob- 
jection is  taken,  either  by  demurrer  or  an- 
swer, the  defendant  is  deemed  to  have  waiv- 
ed the  same.  Rev.  St  (  2654;  Moir  v.  Dod- 
aon.  14  Wis.  279;  Manseau  v.  Mueller,  4S 
Wis.  430;  Wood  V.  AssocUtion,  63  Wis.  14, 
22  N.  W.  756.  It  foQows  that  the  demurrer 
ore  tenus  was  improperly  sustained.  The 
Judgment  of  the  superior  court  for  Milwau- 
kee county  Is  reversed,  and  the  cause  Is  re- 
manded for  a  new  trial. 


COLLINS  V,  CORWITH  et  aL 
(Supreme  Court  of  Wisconsin.     Dec  15,  1896.) 

MOKTOASBS— Faiu'RB  TO  Rkcobd— ErrEOT  AS  TO 
Creditobs  <ip  Moktgagor. 
Evidence  that  a  mortfragee  agreeing  to  ad- 
vance money  to  a  debtor  who  was  embarrassed 
took  prorisionai  secnrity  ample  on  its  face;  tliat 
afterwards  the  mortgage  was  taken,  which  was 
kept_  from  record,  during  which  time  the  debtor 
continued  business  as  though  the  mortgaged  prop- 
erty was  clenri  and  that,  on  the  insolvency  of 
the  debtor,  all  his  property  not  exempt  was  con- 
veyed to  the  mortgagee, — snfficientiy  shows  that 
the  mortgage  was  kept  from  record  becaiise  it 
was  believed  that  its  record  would  injure  the 
debtor  so  as  to  render  It  void  as  to  a  creditor  ex- 
tending credit  on  the  faith  of  the  mortgaged  prop- 
erty. 

Appeal  from  circuit  court,  Marathon  coun- 
ty;  Charles  V.  Bardeen,  Judge. 

Creditors'  bill  by  W.  F.  Collins  against 
Charles  B.  Corwith  and  another,  as  execntora, 
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Impleaded,  etc.    From  k  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Tills  Is  a  creditors'  bill  to  enforce  collec- 
tion of  a  Judgment  against  J.  E.  Leahy  upon 
the  undivided  one-half  of  a  mill  plant  de- 
scribed, and  to  set  aside  a  mortgage  and  a 
deed  by  him  given  thereon,  the  one  dated 
January  21,  1886,  and  the  other  December  3, 
1800.  The  issues  being  Joined,  and  the  trial 
bad,  the  court  found.  In  effect,  the  following 
facts:  Tliat  from  April  17,  1880,  to  Decem- 
ber, 1890,  the  defendant  Leahy  was  a  logger 
and  lumberman,  doing  a  large  business  in 
logging  and  lumbering,  with  bis  headquar- 
ters and  sawmill  plant  and  equipment  at 
Wausau.  That  one  Beebe  owned  a  one-half 
interest  In  the  sawmill,  and  Leahy  the  other 
nndlvliled  half  Interest  That  during  the 
snme  time  the  plaintiff  was  a  hardware  mer- 
chant at  Wausau.  and  from  time  to  time  un- 
til November,  1890,  extended  credit  to  Leahy 
in  large  amounts.  That  January  21,  1880, 
Leahy  and  wife  executed  and  delivered  to 
one  Heniy  Corwith  a  mortgage  of  the  un- 
divided one-half  Interest  In  the  mill  property 
to  secure  the  payment  of  $20,000.  all  payable 
before  the  end  of  that  year,  but  which  mort- 
gage remained  unrecorded  for  nearly  five 
years.  That  Leahy  was  at  that  time  quite 
heavily  in  debt,  and  owed  Corwith  a  large 
sum  of  money,  and  that  the  money  secured 
by  such  mortgage  was  needed  by  Leahy  to 
carry  on  his  business  operations,  and  was  ad- 
vanced by  Henry  Corwith  to  him  within  a  pe- 
riod of  about  six  months  after  the  date  of 
the  mortgage.  That,  at  the  time  of  giving 
the  mortgage,  Henry  Corwith,  Leahy,  and 
Beebe  entered  Into  a  contemporaneous  writ- 
ten agreement,  by  the  terms  of  which  Henry 
Corwith  was  to  have  a  lien  upon  certain  logs 
and  lumber  then  owned  by  I^ahy  and  Bee- 
be as  security  for  the  same  indebtedness  men- 
tioned In  the  mortgage.  That  the  purchase 
price  of  said  logs  and  lumber  was  to  be  paid 
to  Henry  Corwith,  and  applied  in  satisfaction 
of  the  mortgage  debt.  That  such  security 
was  ample  and  sufilcient  to  pay  the  Indebt- 
edness mentioned  in  the  oqortgage.  That  a 
considerable  amount  was  realized  by  Hen- 
ry Corwith  out  of  such  logs  and  lumber  so 
pledged,  to  him,  but  the  amount  cannot  be 
precisely  determined  from  the  evidence.  That 
Henry  Corwith  died  September  15, 1888,  tes- 
tate, leaving  Charles  R.  Corwith  his  sole  heir 
at  law,  and  naming  Charles  R.  and  John  Cor- 
with as  excutors  in  his  will.  That  said  mort- 
gage was  not  recorded  until  November  20, 
1890.  That  Leahy  was,  at  that  time,  owing 
the  plaintiff  about  $1,600  on  account  of  sales 
of  merchandise,  and  which  sum  was  wholly 
unsecured.  That  the  plaintiff  thereafter  took 
from  Leahy  a  promissory  note  for  the  amount 
of  such  balance.  That,  during  the  time  said 
mortgage  was  so  withheld  from  record,  the 
value  of  Leahy's  Interest  in  the  mill  plant 
was  at  least  $15,000.  That  the  plaintiff  bad 
no  knowledge  or  notice  of  the  existence  of 


said  mortgage  until  the  same  was  so  record- 
ed. That  the  plaintiff  extended  credit  to 
Leahy  in  the  belief  that  the  undivided  one- 
half  Interest  In  the  mill  property  owned  by 
him  was  unincumbered;  and  that  he  would 
not  have  extended,  such  credit  had  be  known 
of  the  existence  of  that  mortgage.  That  at 
the  time  the  mortgage  was  so  recorded,  and 
before,  Leahy  was  Indebted  to  the  estate 
of  Henry  Corwith  for  between  $50,000  or  $00,- 
000.  lliat  Leahy  was  then  being  crowded 
and  embarrassed  by  bis  creditors,  and  was 
then  very'  much  In  need  of  funds,  and  was 
also  then  indebted  to  various  parties.  In- 
cluding the  plaintiff  and  one  James  McCros- 
sen,  to  whom  he  was  owing  a  large  amount 
of  money,  to  secure  which  he  had  executed 
to  McCrossen  a  mortgage  or  mortgages  upon 
his  timber  lands  and  logging  outfit.  That, 
on  the  same  day  of  recording  said  mortgage, 
Leahy  and  wife  executed  to  Charles  R.  Cor- 
with a  second  mortgage  on  the  real  estate 
covered  by  the  McCrossen  mortgage,  which 
was  recorded  November  22,  1890.  That  De- 
cember 2,  1890,  an  agreement  in  triplicate 
was  entered  into  between  Leahy,  McCrossen, 
and  Charles  R.  Corwith,  which  recites  the 
Indebtedness  of  Leaiiy  to  each;  the  giving  of 
the  mortgages  on  the  timber  land  and  per- 
sonal property;  the  fact  that  all  parties  were 
agreed  that  it  was  advisable  that  the  prop- 
erty should  be  so  handled,  and  the  operations 
so  conducted,  as  not  to  sacrifice  the  same  at 
forced  sales;  that  Charles  R.  Corwith  should 
take  possession  of  all  the  property  of  L«ahy, 
carry  on  logging  operations,  handle  and  sell 
the  proceeds,  paying  out  of  said  proceeds  cer- 
tain notes  held  by  McCrossen  amounting  to 
$20,500,  then  to  pay  Corwith  for  all  moneys 
advanced  to  carry  on  the  business,  then  to 
pay  the  remainder  of  Leahy's  indebtedness 
to  McCrossen,  and  then  to  pay  the  remainder 
of  Leahy's  Indebtedness  to  the  Corwith  es- 
tate, and,  lastly,  any  surplus  remaining 
should  be  paid  to  Leahy.  That  the  wife  ot 
Leahy  Joined  In  that  agreement,  which  con- 
tained a  quitclaim  deed  of  all  their  interest 
in  real  and  personal  property  described  la 
the  several  mortgages  mentioned.  That  the 
property  mortgaged  and  turned  over  to  Mc- 
Crossen and  Corwith  nnder  that  agreement 
covered  all  of  Leahy's  property  except  his 
homestead,  his  undivided  one-half  Interest  in 
the  sawmill  plant,  and  some  boom  stock 
worth  about  $10,000,  which  had  previously 
been  pledged  to  Henry  Corwith  as  security. 
That  the  property  covered  by  that  agreement 
was  thought  to  be  enough  to  pay  the  claims 
of  both  McCrossen  and  Corwith,  and  leave  a 
surplus.  That  that  tripartite  agreement  was 
not  recorded,  and  was  not  intended  to  be  re- 
corded, by  the  parties.  That  that  tripartita 
contract  of  December  2,  1880.  recites  the 
agreement  of  January  21,  1880,  between  Cor- 
with, Leahy,  and  Beebe,  and  admits  payment 
thereon  of  $15,136.79.  That  it  also  recites 
certain  securities  held  by  Corwith  for  the 
payment  of  the  indebtedness  named,  but  neg- 
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gleets  to  mention  the  mortgage  ot  January  21, 
188&  Tbat  It  appears  In  proof  that  the  de- 
fendants Corwlth  bare  commenced  an  action 
against  Leahy  to  recover  about  $27,000  claim- 
ed to  be  due  them,  and  In  their  complaint 
they  demanded  Judgment  for  $8,083.40,  as  the 
balanc:e  due  upon  the  contract  of  January  21, 
188a  That  all  of  Leahy's  Indebtedness  to 
Corwith  was  mentioned  In  the  agreement  of 
December  2,  18U0,  and  It  was  then  supposed 
that  there  was  suOlcient  property  Included 
therein  to  pay  both  McCrossen  and  Corwith, 
and  leave  a  surplus  to  Leahy.  That  Decem- 
ber 3.  18!)0,  Lenhy  and  wife  executed  and  de- 
livered to  Charles  It.  Corwith  a  deed  of  said 
undivided  one-half  Interest  In  the  sawmill 
pkmt  for  the  conslderiitton  expressed  there- 
in of  $15,000,  and  also  transferred  to  hhu  the 
boom  stock  mentioned,  the  face  value  of 
which  was  C14,UU0,  and  for  which  Leahy  was 
to  lie  allowed  77  cents  on  the  dollar,  and 
Lealiy  received  credit  upon  his  account  for 
tboHe  araounta  Tliat  at  that  time  it  was 
agreed  verlwUy,  between  Leahy  and  Charles 
R.  Corwith.  that  I^ahy  should  have  the  right 
to  repurchase  such  Interest  in  the  mili  prop- 
erty at  the  price  mentioned.  That  $15,000 
was  a  fair  and  reasonable  value  for  such 
Interest  That  the  deed  of  the  mill  property 
and  the  transfer  of  the  boom  stocl^  were 
made  by  Leahy  as  an  inducement  for  Cor- 
with to  make  the  triplicate  agreement  men- 
tioned^ and  the  reason  why  It  was  not  Includ- 
ed In  such  agreement  separately  was  because 
Corwith  held  the  mortgage  of  January  21, 
188C.  That  such  deed  was  given  In  place  of 
that  mortgage,  and  upon  the  same  considera- 
tion as  the  mortgage.  That  after  the  execu- 
tion of  that  agreement,  McCrossen  and  Cor- 
with took  possession  of  the  property  of  Leahy 
under  said  agreement,  and  continued  to  man- 
age and  operate  the  business,  cutting  the  logs 
and  running  the  sawmill  and  selling  the  lum- 
ber product,  and  that  no  settlement  between 
the  parties  has  yet  been  made.  That  the  exe- 
cution of  the  mortgages  to  Corwith  and  Mc- 
Crossen. the  making  of  the  tripartite  agree- 
ment of  December  3, 1890,  the  transfer  of  the 
boom  stock,  and  the  withholding  from  record 
of  the  mortgage  of  January  21,  1880,  and  the 
execution  and  delivery  of  the  deed  of  the 
mill  property  covered  by  that  mortgage,  were 
all  parts  of  the  general  transaction  entered 
Into  by  Leahy  with  Corwith  and  McCrossen 
to  secure  them,  and  give  them  a  preference 
over  other  creditors.  That  it  was  verbally 
and  orally  agreed  between  Leahy,  McCros- 
sen, and  Corwith,  at  the  time  the  various  In- 
struments were  made  in  November  and  De- 
cember, 1890,  that  Leahy  should  have  the 
property  returned  and  deeded  back  to  him 
ni>on  satisfaction  of  their  several  claims,  and 
that  such  agreement  was  to  be  kept  secret 
from  the  other  creditors  of  Leahy.  That  at 
the  time  of  giving  them  such  several  Instru- 
ments, Leahy  was  owing  a  considerable 
amount  to  other  creditors,  and  was  and  stlU 
Is  owing  such  amount,  and  Is  Insolvent    That 


Leahy,  In  November  and  December,  1800. 
was  very  much  embarrassed  and  on  the  verge 
of  Insolvency,  and  that  his  flnancial  condition 
was  well  known  to  his  co-defendants.  That 
after  the  delivery  of  the  deed,  December  3, 
1890,  and  the  transfer  of  the  boom  stock,  none 
of  Leahy's  notes  or  evidences  of  indebtedness 
.  were  ever  delivered  to  him  by  his  co-defend- 
ants. That  said  mortgage  was  withheld  from 
record,  kept  concealed  from  the  other  cred- 
itors of  Leahy,  Including  the  plaintiff,  and 
not  pursued,  for  the  purpose  and  with  the  in- 
tent on  the  part  of  Leahy  and  Henry  Cor- 
with during  his  lifetime,  and  thereafter  by 
■the  defendants  Charles  R.  and  John  Corwith, 
in  order  that  It  should  not  Impair  the  credit 
of  Leahy.  That  notice  of  It  should  not  be 
made  public,  and  with  the  Intent  and  pur- 
pose, on  the  part  of  said  parties,  to  give  to 
Lenhy  a  flctltious  credit  through  the  apparent 
unincumbered  ownership  of  said  mill  prop- 
erty; and  that  other  creditors  of  I.ieahy 
should  be  deceived  as  to  the  condition  of 
the  property  described  in  the  mortgage.  Tliat 
I^ahy  not  having  paid  the  note  held  by  the 
plaintiff  against  him  for  $1,000,  the  plaintiff 
brought  an  action  thereon,  and  recovered 
Judgment  against  him.  May  9,  1892,  for  $1,- 
(500.58,  which  Judgment  was  duly  docketed, 
and  execution  duly  Issued  thereon,  and  the 
same  returned  wholly  unsatisfied.  That  no 
part  of  the  said  Judgment  has  been  paid,  and 
that  there  Is  now  Justly  due  thereon  $1,- 
600.58,  together  with  Interest  thereon  from 
May  9,  1892.  That  this  action  was  com- 
menced May  11,  1892.  Tbat  on  that  day  the 
summons  and  complaint  were  filed  In  the 
clerk's  ofilce,  and  the  notice  of  the  pendency 
of  the  action  was  filed  In  the  register's  of- 
fice. 

As  conclusions  of  law  the  court  finds.  In  et- 
fect  that  the  mMtgage  of  January  21,  1880,  re- 
corded December  20, 1890,  and  the  record  there- 
of, were  null  and  void  as  against  the  plaintiff; 
that  the  deed  of  the  undivided  one-half  of  the 
mill  property,  dated  December  3,  1S90,  from 
Ijeaby  to  Charles  R.  Corwith,  and  the  record 
thereof,  were  null  and  void  as  against  the 
plaintiff;  that  the  plaintiff's  Judgment  was  and 
Is  a  lien  upon  the  undivided  one-haif  Interest 
In  the  mill  property,  to  the  amount  of  such  In- 
debtedness, and  Is  prior  In  right  and  equity  to 
all  claim,  right,  and  Interest  of  the  defendants, 
and  of  all  persons  claiming  by,  through,  or 
under  them,  or  either  of  them,  shice  May  11, 
1892;  and  that  the  plaintiff  Is  entlUed  to  en- 
force the  same  against  that  property,  free  and 
clear  and  discharged  from  the  claims  and  rights 
of  all  persons  claiming  by,  through,  or  under 
the  defendants,  or  any  of  them,  since  that  date, 
—and  ordered  Judgment  to  be  entered  thereon 
accordingly.  From  Judgment  entered  thereon 
accordingly,  the  defendants  Charles  R.  and 
John  Corwith,  as  such  executors,  bring  this 
appeal. 

SUverthom,  Httrley,  Ryan  A'Sooea,  for 'appel- 
lants.    Brown  &  Pradt  for  respondent 
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OASSODAY,  O.  J.  (after  stating  the  facts). 
The  case  turns  wholly  upon  the  evidence  and 
well-establiBhed  principles  of  law.  Both  pap 
tlea  claim  under  J.  E.  Leahy.  It  Is  true,  as 
contended  by  the  appellants'  counsel,  that  the 
testimony  of  Leahy  was  Incompetent,  "in  re- 
spect to  any  transaction  or  communication  by 
him  personally  with"  Henry  Gorwith,  deceased. 
Section  4009,  Sanb.  &  B.  Aim.  St,  and  caaes 
cited  in  the  notes.  The  trial  court,  however. 
In  this  equity  case,  very  properly  received  such 
testimony  under  objection,  as  it  was,  neces- 
sarily, more  or  less  mixed  up  with  competent 
evidence.  But  when  the  court  decided  the  case, 
he  said  in  his  written  opinion  that:  "Even  if 
we  exclude  from  our  consideration  the  testi- 
mony of  Leahy  as  to  the  agreement  not  to  re- 
cord, and  admit  that  neither  of  the  parties  had 
any  actual  intention  to  defraud  when  the  mort- 
gage was  given,  yet  I  think,  under  all  the  cir- 
ctunstances  in  proof,  the  mortgage  became  and 
is  fraudulent  and  void  as  to  the  plaintiff.  We 
have,  then,  this  state  of  facts:  An  agreement 
bf  Corwlth,  deceased,  to  advance  money  to 
Leahy  and  Beebe;  the  taking  of  personal  se- 
curity for  the  advances  to  be  made,  on  its  face 
ample  and  sufficient  to  pay  the  debt;  the  tak- 
ing of  a  mortgage  from  one  of  the  parties  as 
additional  security;  the  concealment  from  rec- 
ord of  this  mortgage  for  four  years  and  ten 
months;  Lealiy  continuing  business  and  trad- 
Ing  as  though  his  property  was  clear;  the  record 
of  the  mortgage  after  Leahy  became  involved; 
no  explanation  of  the  failure  to  record  the 
mortgage;  the  transfer  of  the  mortgaged  prop- 
oty  by  deed  after  Leahy  became  Insolvent; 
tlie  mortgaging  and  transfer  of  all  of  Leahy's 
property  not  subject  to  exemption,  with  other 
circumstances  mentioned  in  the  proof.  What 
conclasion  must  every  reasonable  person  ar- 
riw  at  after  considering  these  facts?  Simply 
tbat  the  mortgage  was  not  recorded  because  It 
was  b^eved  that  to  do  so  would  injure  Leahy's 
bosineaa,  and  that  it  was  so  wtthlield  pursuant 
to  some  agreement  of  the  parties.  Looklac 
at  the  business  conducted  by  Leahy,  and  Cor- 
wltb's  knowledge  of  It,  the  necessary  and  1b- 
evltaUe  result  of  withholding  this  mortgage 
from  record  was  to  give  Leahy  a  false  financial 
standing,  and  to  dec^ve  people  trading  with 
hfan.  In  law,  Corwlth  must  have  intended  that 
result,  even  though  actuated  by  no  evil  or  fraud- 
ident  motive.  And  Charles  R.  Corwlth  can- 
not relieve  himself  from  the  same  imputation, 
because  he  held  the  mortgage  over  two  years 
as  executor,  and  only  recorded  it  when  Leahy 
became  Insolvent." 

A  careful  examination  of  the  record  convinces 
us  that  such  conclusions  of  the  trial  court  are 
amply  supported  by  the  evidence,  without  giv- 
ing any  weight  to  such  incompetent  testimony. 
The  trial  court  was  further  of  the  opinion,  in 
effect,  that  the  several  instrumeuts  and  trans- 
aettons  which  were  made  and  took  place  be- 
tween November  20,  1S90,  and  December  3, 
1800.  inclusive,  as  mentioned  -in  the  foregoing 
statement,  should  be  regarded  "as  parts  of  one 
continuous  transaction";   that,  taking  all  those 


transactions  together,  "the  gathering  op  of  all 
of  Leahy's  property  by  McCrossen  and  Cor- 
wlth to  pay  themselves,  with,  a  rever^on  to 
Leahy,  If  any  property  was  left,  they  came  very 
near  the  border  line  of  the  law,  if  not  over  It," 
making  a  voluntary  assignment  for  the  benefit 
of  preferred  creditors,  within  the  repeated  rul- 
ings of  this  court  Winner  v.  Hoyt  66  Wis. 
227,  28  N.  W.  380;  MaxweU  v.  Slmonton,  81 
Wis.  635,  61  N.  W.  8C9;  FuUer  &  Fuller  Ca 
v.  McHeniy,  83  Wis.  573, 53  N.  W.  896;  Bank 
V.  Weed,  86  Wis.  212,  56  H.  W.  634;  Strong  v. 
Kalk,  91  Wis.  29,  64  N.  W.  295;  Jameson  v. 
Maxcy,  91  Wis.  6C3,  65  N.  W'.  492.  Such  opin- 
ion of  the  trial  court  is  fully  justified  hy  the 
nature  of  the  instruments  and  transactions  and 
the  evidence.  Manifestly,  the  case  comes 
within  the  condenmatlon  of  these  decisions. 
The  Judgment  of  the  circuit  court  is  afflrmsd. 


HOLT  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Supreme  Court  of  Wisconsin.     Dec.  16,  1896.) 
Mabtcb  Asn  Servant— OErscTiVB  AppuAacss— 

CODTKIBUTOKT   NeOLIQEXCB. 

Plaintiff  was  injured  by  the  slipping  of  a 
pinch  bar  with  which  he  was  attempting  to  more 
an  engine.  It  appeared  tliat  plaintiff  was  a  ma- 
chinist of  20  years'  experience,  and  knew  that  a 
bar  would  slip  unless  the  heel  was  sharp,  and  that 
he  did  not  examine  the  bar  before  using  it  to  as- 
certain its  condition,  though  the  fact  that  it  was 
defective  was  easily  seen.  Held,  that  plaintiff 
was  negligent,  precluding  recovery. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig,  .Tudge. 

Action  by  William  Holt  against  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
There  was  a  Judgment  of  nonsuit  and  plain- 
tiff appeals.     Affirmed. 

Action  for  a  personal  injury  to  tbe  pUintiff 
which  was  caused  by  the  use  of  a  defective 
tool,  which  he  found  in  the  building  where 
his  work  was  and  used  without  inspection. 
The  plaintiff  was  a  machinist  of  20  years' 
experience.  He  was  employed  as  a  machinist 
in  the  defendant's  shops  and  its  adjacent 
roundhouse  at  night  work.  On  the  night  of 
the  accident  he  was  required  to  repair  a  loco- 
motive in  the  roundhouse.  Finding  it  nec- 
essary to  move  the  locomotive  a  short  dis- 
tance, he  looked  for  and  found  a  pinch  bar, 
with  which  he  attempted  to  remove  It  He 
applied  the  bar  to  the  wheel  of  the  loco- 
motive, and  put  his  whole  weight  upon  the 
lever,  raising  bis  feet  from  the  floor  for 
that  purpose.  While  he  was  In  that  posi- 
tion the  bar  slipped  upon  the  rail  and  fell 
to  the  floor.  The  plaintiff  fell  upon  tbe  bar 
in  such  a  manner  as  to  partially  dislocate 
both  knees.  A  pinch  bar  is  a  tool  which  la 
simple  in  its  mechanical  contrivance.  It  is  a 
bent  lever,  with  a  long  and  a  short  arm.  The 
short  arm  is  about  8  to  3^  inches  in  length. 
The  long  arm  Is  about  6  feet  long,  and  tapera 
to  small  sixe  towards  the  end.  The  bar  is 
made  of  iron  or  steel,  and  weighs  30  to  40 
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ponnds.  That  part  of  the  bar  which  Is  the 
short  arm  Is  shaped  Bomewbat  Uke  the  letter 
"V."  The  point  of  the  V-shaped  part,  when 
the  bar  ia  used,  ia  applied  to  the  weight  to  be 
moved.  The  end  of  the  lower  arm  of  the  V 
shape  Is  the  fulcrum.  This  part  of  the  bar 
is  made  of  steel,  and,  when  new,  the  points 
are  sharp.  Like  other  tools,  it  becomes  dull- 
ed and  blunted  by  using.  When  used  to  move 
a  locomodTe,  the  point  of  the  bar  is  placed 
between  the  wheel  and  the  rail.  The  loco- 
motlTe  ia  the  weight,  and  the  rail  the  fulcrum. 
When  the  points  become  dulled  by  use,  the 
bar  will  sometimes  slip  upon  the  rail.  The 
plaintiff  had  used  pinch  bars,  and  knew  their 
construction.  He  had  moved  locomotives  with 
them  before.  Immediately  after  the  accident, 
he  felt  the  bar  "to  find  out  what  condition  it 
was  In  and  how  it  felt,"  and  found  that'  It 
was  dull.  It  does  not  appear  but  that  there 
were  other  and  safe  pinch  bars  in  the  round- 
house. The  plaintiff  had  the  right  to  call 
men  to  move  the  locomotive.  Two  men  came 
and  moved  It  for  him  after  the  accident. 
There  was  Judgment  of  nonsuit,  from  which 
the  plaintiff  appeals. 

George  E.  Sutherland,  for  appellant    0.  H. 
Van  AJstlne,  (or  respondent 

NEWMAN,  J.  (after  stating  the  fact*).  Tlie 
negligence  claimed  by  the  plaintiff  Is  the 
failure  of  the  defendant  to  furnish  him  with 
a  safe  tool  for  doing  the  work  which  it  set 
him  to  do,  yet  it  does  not  appear  that  It  bad 
not  furnished,  nor  that  there  were  not  at  the 
time  perfect  pinch  bars  In  their  proper  places 
In  the  roundhouse  ready  for  his  selection  and 
use.  If  they  had  been  provided  and  were 
at  hand,  subject  to  his  selection.  It  would 
seem  to  be  in  some  sense  his  own  fault,  and 
at  his  own  risk,  if  he  selected  a  defective 
one;  for  he  was  an  experienced  machinist, 
and  bad  worked  with  pinch  bars,  and  knew 
«f  their  construction  and  use.  It  ia  the  duty 
of  tbe  master  to  the  servant,  and  the  implied 
contract  between  them,  that  the  master  will 
furnish  proper,  perfect,  and  adequate  machi- 
nery or  tools  and  appliances  for  the  proposed 
work.  It  Is  supposed  thnt  the  master  has  a 
better  and  more  comprehensive  knowledge  of 
the  machinery  and  materials  to  be  used  than 
tbe  servant  So  the  servant  has  a  claim  upon 
tlie  master  for  protection  against  tbe  use  of 
defective  or  Improper  machinery  or  applian- 
ces while  he  is  engaged  in  the  performance  of 
tbe  service  required  of  him.  But  the  rule 
has  no  application  where  the  servant  has 
knowledge,  eqTial  with  the  master,  of  the 
macblnery  or  appliances  employed  in  the  per- 
formance of  the  work  devolved  upon  him,  or 
when,  by  reasonable  attention,  be  might  have 
such  knowledge.  Elatt  v.  Lumber  Co.,  92 
Wis.  622.  68  N.  W.  791.  This  Is  especially 
true  when  the  servant  has  the  selection  of  tbe 
tools  and  appliances  with  which  his  work  Is 
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to  be  done.  The  adult  servant  is  presumed 
to  possess  ordinary  Intelligence,  Judgment, 
and  discretion  to  appreciate  such  dangers  In- 
cident to  his  employment  as  are  open  and  ob- 
yiouB,  and  knowledge  of  it  on  his  part  will 
be  presumed,  or  imputed  to  him  as  matter  of 
law.  Luebke  v.  Machine  Works,  8S  Wis. 
442-448,  60  N.  W.  711.  Manifestly,  the  pre- 
sumption is  strengrthened  when  the  servant  Is 
also  an  expert  In  his  employment,  and  famil- 
iar with  the  use  of  the  tools.  This  whole 
subject  was  considered,  and  the  authorities 
cited.  In  Goltz  v.  Railroad  Ck>.,  76  Wis.  136- 
143,  44  N.  W.  752.  Some  later  cases  in  this 
court  which  will  serve  to  illustrate  the  appli- 
cation of  the  rule,  are  Ck>rcoran  v.  Oas  Light 
Co.,  81  Wis.  191,  61  N.  W.  828;  Haley  v. 
Lumber  Co.,  81  Wis.  412-421,  51  N.  W.  321, 
9S6;  BnmeU  v.  Ralliwd  Ca,  87  Wis.  387,  58 
N.  W.  772;  Dougherty  v.  Steel  Co.,  88  Wis. 
943.  60  N.  W.  274;  Luebke  v.  Machine  Works, 
supra;  Petersen  v.  Lumber  Co.,  90  Wla.  8S- 
08,  62  N.  W.  948;  Ha^en  v.  Lumber  Ca,  91 
Wis.  208,  64  N.  W.  867.  The  lever  Is  one  of 
the  simplest  and  most  easily  understood  of 
the  mechanical  powers.  It  requires  little  spe- 
cial training  to  qualify  one  for  using  it  eflk- 
clently  and  safely.  About  the  mere  use  of 
the  lever  Itself  there  can  well  be  no  occult  or 
bidden  danger.  A  pinch  bar  is  a  simple  me- 
chanical tool,  and  Its  vpe  is  simple  and  easily 
understood.  But  it  Is  said  that.  If  the  heel 
becomes  dulled,  It  may  slip  upon  the  ralL 
Can  it  be  that  a  skilled  machinist  of  20  years' 
experience  should  be  Ignorant  of  a  property 
of  Iron  so  manifest  to  one  of  his  calling  and 
experience?  That  he  was  not  Ignorant  of  the 
possible  action  of  a  dull  pinch  bar,  his  swift 
Inspection  of  the  bar  after  his  accident  Is 
amply  suggestive.  The  defendant's  fault 
was,  not  that  it  failed  to  furnish  sufBcient  and 
safe  tools  for  the  work  in  hand.  It  consisted, 
rather,  in  permitting  Inadvertently  a  defect- 
ive tool  to  be  where  the  plaintiff  could  get  It 
There  were  safe  tools  at  command  and  men 
to  do  the  work  within  his  call.  By  reasona- 
ble attention  he  would  have  learned  the  con- 
dition of  the  bar.  By  Inattention  to  its  condi- 
tion he  took  upon  himself  the  risk  of  there  be- 
ing some  defect  in  it  Tbe  consequences  of 
the  risk  be  took  are  his  misfortune.  It  can- 
not well  be  shifted  over  onto  the  defendant 
If  he  had  observed  and  discovered  the  defect. 
It  was  negligence  to  use  the  bar.  If  he  did 
not  observe  and  discover  the  defect  he  was 
negligent  in  falling  to  observe  and  discover  it 
Such  negligence  prevents  his  recovery.  "An 
employe  cannot  recover  for  an  Injury  from  a 
defect  In  machinery  unless  tbe  employer 
knew,  or  ought  to  have  known,  of  the  de- 
fect and  the  employe  did  not  know  of  it,  or 
had  not  equal  means  of  knowledge."  Oolta 
V.  Railroad  Co.,  supra,  quoting  Hayden  v. 
Manufacturing  Co.,  29  Conn.  548.  The  Judg- 
ment of  the  superior  court  of  Milwaukee  coun- 
ty is  alBrmed. 
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WISCONSIN  MARINB  A  FIRB  INS.  CO. 
BANK  T.  WILKIN  et  al. 

(Supreme  Court  of  Wisconsin.     Dec.  16,  1896.) 

Odarantt—Cokstbdctiok— Joint  Liabilitt. 

A  Kuaranty,  after  proTidin);  that  "we  and 
each"  of  the  guarantors  agree  to  pay,  or  cause 
to  be  paid,  "all  of  the  liabilities"  of  a  corpora- 
tion to  the  guarantee,  provided  that  the  guaran- 
tors were  to  pay  any  sum  which  may  accrue  there- 
under in  the  proportion  which  the  amounts  of 
stock  then  held  by  each  of  the  guarantors  in  the 
corporation  bore  to  the  whole  amount  of  the  cap- 
ital stock.  Beld,  that  the  guarantors  were  joint- 
ly and  severally  liable  for  the  full  amount  of  the 
liabilities  of  the  corporation,  and  not  merely  sev- 
erally liable  in  the  proportion  which  the  amount 
of  stock  beld  by  each  lx»«  to  the  whole  amount 
of  capital  stock. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  the  Wisconsin  Marine  &,  Fire  In- 
surance Company  Banlc  against  Theodore  S. 
Wilkin  and  others.  From  the  Judgment, 
plaintiff  appeals.     Reversed. 

This  is  an  action  on  a  contract  of  guaranty, 
which  is  in  the  following  words:  "Whereas, 
the  Wilkin  Manufacturing  Company,  of  Mil- 
waukee, is  indebted  to  the  Wisconsin  Marine 
A  Fire  Insurance  Company  Bank,  of  Milwau- 
kee, Wisconsin,  in  the  sum  of  about  $9,000 
(nine  thousand  dollars);  and  whereas,  the 
said  company  may  hereafter  become  indebt- 
ed to  said  bank  for  additional  amounts;  now, 
therefore,  in  consideration  of  the  premises, 
and  of  one  dollar  to  each  of  us  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged, 
we  and  each  of  us  do  hereby  agree  upon  de- 
mand to  pay,  or  cause  to  be  paid,  to  said 
Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Banlc,  all  loans,  drafts,  overdrafts,  in- 
dorsements, accounts,  checks,  notes,  inter- 
est, demands,  and  liabilities,  of  every  kind 
and  description,  now  owing,  or  which  may 
hereafter  become  due  or  owing,  by  said  Wil- 
kin Manufacturing  Company  to  said  Wiscon- 
sin Marine  &  Fire  Insurance  Company  Banlc 
It  is  understood  that  we  each  waive  notice 
of  demand  and  notice  and  protest  of  every 
kind,  and  agree  that  said  bank  may  without 
notice  grant  extensions  of  time  to  said  com- 
pany, and  may  from  time  to  time  renew  any 
obligations  of  said  company.  This  is  a  con- 
tinuing guaranty.  It  is  understood  that  we 
are  to  pay  any  sums  which  may  accrue  here- 
under in  the  proportion  which  the  amount  of 
stock  now  held  by  each  of  us  in  said  com- 
pany bears  in  the  whole  amount  of  capital 
paid  in  by  said  company.  In  witness  where- 
of, we  have  hereunto  set  our  hands  and  seals, 
this  ninth  day  of  Jany.,  A.  D.  1888."  The 
instrument  was  signed  by  all  the  defendants. 
The  answer  of  the  defendants  set  forth  the 
amount  of  paid-up  stock  of  each  defendant 
In  the  Wilkin  Manufacturing  Company,  and 
the  total  amount  of  paid-up  stock  of  the  com- 
pany at  the  date  of  the  execution  of  the  con- 
tract.    The  respondents  claimed  that  their 


liability  to  plaintiff  was  in  the  proportion 
which  the  amoimt  of  stock  held  by  each,  at 
the  date  of  the  contract,  bore  to  the  whole 
amount  of  capital  paid  in  at  that  time.  The 
trial  court  construed  the  contract  in  accord- 
ance with  such  contention,  and  found  tluit 
defendants  Moils  and  Wilkin  were  not  the 
owners  of  stock  at  all;  hence  not  liable  on 
the  contract  The  case  was  tried  by  tbe 
court  Appropriate  exceptions  were  filed  to 
raise  the  questions  considered  in  the  opinion. 
Judgment  was  rendered  in  accordance  with 
the  findings,  against  each  defendant  for 
such  proportion  of  the  indebtedness  of  tbe 
iVIlkin  Manufacturing  Company  to  the  plain- 
tiff as  the  amount  of  stock  of  such  defendant 
in  such  company  bate  to  the  whole  amount 
of  its  paid-up  stock  at  the  date  of  the  con- 
tract   Plaintiff  appealed  from  the  Judgment 

Miller,  Noyes,  Miller  &  Wahl  and  Fish  & 
Cary,  for  appellant  Joshua  Stark  and 
Winkler,  Flanders,  Smith,  Bottom  &  Vilas, 
for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
This  case  turns  on  the  construction  of  tbe 
contract  of  guaranty.  The  learned  trial 
Judge  held  that,  l^  the  terms  of  the  con- 
tract there  was  created  a  several,  not  a 
Joint,  liability;  that  each  of  the  defendants 
who  signed  as  guarantor  became  liable  only 
for  such  portion  of  the  indebtedness  of  the 
Wilkin  Manufacturing  Company  as  tbe 
amount  of  stock  held  by  him  in  such  compa- 
ny, at  the  date  of  the  contract  bore  to  the 
whole  amount  of  capita  then  paid  in  to  said 
company.  It  is  claimed  on  the  part  of  ap- 
pellant that  the  contract  is  a  Joint  and  sev- 
eral obligation;  that  each  of  the  signers  is 
liable  to  the  plaintiff  for  the  whole  indebt- 
edness of  their  principal;  and  that  the  last 
clause  of  the  agreement,  which  the  respond- 
ents contend  limits  the  liability  of  each  of 
the  guarantors  to  the  proportion  of  the  debts 
of  the  manufacturing  company  which  such 
guarantor's  stock,  at  the  date  of  the  contract 
bore  to  the  total  paid-up  stock  of  the  corpo- 
ration, has  no  other  effect  than  to  furnish  a 
rule  for  contribution  between  the  several 
guarantors.  Considerable  evidence  was  re- 
ceived, under  objection,  respecting  the  trans- 
actions leading  up  to  the  signing  of  the  con- 
tract and  ntunerous  errors  are  assigned  on 
the  rulings  of  the  court  in  that  regard;  but 
the  view  we  take  of  the  case  renders  it  un- 
necessary to  consider  such  alleged  errors. 

The  rules  that  govern  tbe  Judicial  construc- 
tion of  contracts,  rightly  understood  and  prop- 
erly applied,  will  leave  no  reasonable  doubt 
respecting  tbe  legal.  efTect  of  the  one  in  ques- 
tion. It  must  be  borue  in  mind  that  the  office 
of  Judicial  construction  Is  not  to  make  con- 
tracts or  to  reform  them,  but  to  determine 
what  the  parties  contracted  to  do;  not  neces- 
sarily what  they  intended  to  agree  to,  but 
what,  in  a  legal  sense,  they  did  agree  to,  as 
evidenced  by  the  language  they  saw  fit  to  ukc. 
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If  the  meaning  of  the  language  Is  ambiguous, 
the  construction  may  be  aided  by  resort  to 
proof  of  the  situation  of  the  parties,  their  acts, 
and  of  the  subject-matter.  Nllson  v.  Morse, 
52  Wis.  210,  9  N.  W.  1;  Slgerson  r.  Gushing, 
14  yfia.  527.  It  is  said  that  the  IntenUon  of 
the  parties  la  to  be  sought  for  In  the  Instru- 
ment Itself,  and  that  particular  words  and  sen- 
tences must  be  construed  so  as  to  subserve 
such  Intention  (Welseger  r.  Wheeler,  Id.  101; 
Johnson  y.  Insurance  Co.,  S8  Wis.  87);  but 
that  must  be  tal:en  In  connection  with  the 
proviso  that  no  Intention,  however  manifest, 
can  be  efFectuated  unless  it  is  consistent  with 
a  meaning  that  may  reasonably  be  attributed 
to  the  langiuge  of  the  contract  So,  after  all, 
judicial  construction  comes  down  to  this: 
What  did  the  parties  mean  by  the  language 
they  used?  Welseger  ▼.  Wheeler,  supra;  John- 
son V.  Insurance  Co.,  supra;  T.  B.  Scott  Lum- 
ber Co.  V.  Hafner-Lothman  Manufg  Co.,  91 
Wis.  667,  65  N.  W.  513;  Jacobs  v.  Spalding, 
71  WlB.  177,  36  N.  W.  608;  Braun  v.  Render- 
ing Co.,  92  Wis.  245,  60  N.  W.  196;  Gibbons 
T.  Grinsel,  79  Wis.  363.  48  N.  W.  255.  Never- 
theless, while  what  the  parties  themselves 
meant  is  a  test.  It  ia  not  the  only  test  of  what 
a  contract  is  In  legal  effect,  for  there  is  a  limit, 
as  Indicated,  beyond  which  the  courts  cannot 
go  in  that  regard,  expressed  by  standard  text 
writers,  and  substantially  all  judicial  authori- 
ty, in  the  language  of  Parsons  on  Contracts 
(volume  2,  {  494),  as  follows:  "Courts  cannot 
adopt  a  construction  of  any  legal  instrument 
which  shall  do  violence  to  the  rules  of  lan- 
guage or  the  rules  of  law."  Parkhurst  v. 
Smith.  Wllles,  332.  "If  we  go  beyond  this," 
says  Chief  Baron  Eyre,  in  Gibson  v.  Mlnet,  1 
H.  BL  569,  "we  no  longer  construe  men's 
deeds,  bat  we  make  deeds  for  them."  In 
short,  that  meaning  cannot  be  given  to  a  con- 
tract which  cannot  be  reasonably  drawn  from 
Its  language,  for  the  purpose  of  carrying  out 
the  intention  of  the  parties  thereto,  however 
rlearly  established.  It  follows  from  the  fore- 
going that.  If  a  contract  is  so  worded  that  it 
cannot  be  construed  so  as  to  carry  out  fully 
the  Intention  of  the  parties,  a  conrt  of  law  is 
powerless  to  do  more  than  to  enforce  it  so  far 
as  possible,  within  the  principles  indicated. 
Stating  the  rule  In  the  language  of  Parsons  on 
(>)ntract8  (volume  2,  p.  404):  "The  rules  of 
judicial  construction  do  not  require  that  the 
court  should  always  construe  a  contract  to 
mean  what  the  parties  meant,  but  that  it 
should  give  to  the  contract  such  construction 
as  will  bring  it  as  near  the  actual  meaning  of 
the  parties,  as  the  words  they  saw  fit  to  em- 
ploy, when  properly  construed,  and  the  rules 
of  law,  will  permit."  There  Is  another  fa- 
miliar mie  that  should  be  observed  in  the  con- 
struction of  this  contract.  That  is  that  effect 
DhouJd  be  given.  If  possible,  to  all  Its  parts. 
To  that  end,  no  part  of  the  agreement  should 
be  rejected  as  void  for  uncertainty,  or  other- 
wise. If  it  will  admit  of  any  reasonable  con- 
xtmctlon  so  as  to  sustain  it  as  an  essential 
part  of  the  contract. 


It  Is  only  left  In  this  case  to  apply  the  fore- 
going principles.  The  flist  clause  of  the  agree- 
ment contains  the  following:  "We  and  each 
of  us  do  hereby  agree  upon  demand  to  pay,  or 
cause  to  be  paid,  to  said  Wisconsin  Marine 
&  Fire  Insurance  Company  Bank,  all  loans 
•  *  «  and  liabilities,  of  every  kind  and  de- 
Bcriptloi^  now  owing,  or  which  may  hereafter 
become  due  or  owing,  by  said  Wilkin  Manufac- 
turing Company  to  said  Wisconsin  Marine  & 
Fire  Insurance  Company  Bank."  It  cannot 
be,  and  is  not,  contended  but  that  this  lan- 
guage, by  itself,  constitutes  a  plain  joint  and 
several  obligation.  The  rules  for  judicial  con- 
struction cannot  be  properly  resorted  to,  to 
vary  or  explain  such  language  so  as  to  mean 
anything  else,  for  the  words  are  not  suscepti- 
ble of  any  other  meaning.  The  learned  trial 
court,  in  effect,  destroyed  this  plain  agree- 
ment, by  holding  that  it  was  controlled  or 
modified  by  the  last  clause,  providing  that  the 
slgneiB  should  pay  in  the  proportion  which 
their  several  holdings  of  stock  bore  to  the  total 
paid-up  stock  of  the  company  at  the  date  of 
the  contract.  That,  clearly,  violated  the  rule 
that  effect  should  be  given,  if  possible,  to  ev- 
ery part  of  the  contract,  as  it  let  out  Wilkin 
and  Morris  entirely,  they  not  being  stockhold- 
ers at  the  time  of  the  execution  of  the  agree-, 
ment,  notwithstanding  they  severally  agreed 
to  pay  all  the  liabilities  of  their  princlpaL  It 
violated  the  rule  that  effect  cannot  be  given  to 
the  Intention  of  the  parties  which  violates  the 
rules  of  language.  It  destroyed  the  effect  of 
the  plain,  absolute  agreement  for  joint  and 
several  liability  of  the  signers  for  all  the  in- 
debtedness, made  In  the  first  part  of  the  agree- 
ment Looking  to  the  steps  which  led  up  to 
the  making  of  the  contract,  the  court  came  to 
the  conclusion  that  the  parties  Intended  to  in- 
cur a  several  liability  proportionate  to  their 
respective  holdings  of  stock,  as  compared  with 
the  whole  paid-up  stock  of  the  principal,  and 
gave  effect  to  that  intention,  by  violating  the 
rule  that  courts  can  only  go  to  the  extent  of 
giving  effect  to  the  intention,  so  far  as  to  bring 
the  contract  as  near  thereto  as  the  language 
contained  therein,  when  properly  construed, 
and  the  rules  of  law,  will  permit  Lastly,  the 
court  overlooked  the  rule  that,  when  two 
clauses  of  a  contract  are  in  conflict,  the  first 
governs,  rather  than  the  last  Canal  Co.  v. 
Hewitt  65  Wis.  96,  12  N.  W.  882;  2  Pars. 
Cont  p.  513;  Hartung  v.  Wltte,  59  Wis.  285, 
18  N.  W.  175,  cited  by  appellant's  counsel. 
This  is  based  on  a  very  long  and  well-estab- 
lished rule  stated  by  Blackstone  (In  book  2, 
Conun.  p.  380),  thus:  "If  there  be  two  clauses 
so  totally  repugnant  that  they  cannot  stand 
together,  the  first  wHI  be  received,  and  the 
last  rejected."  To  the  same  effect  are  Chit. 
Contr.  112  (Am.  Ed.)  12S,  and  Straus  y.  Wana- 
maker,  175  Pa.  St.  213,  34  Ati.  048.  In  the 
last  citation,  the  contract  contained  a  distinct 
guaranty  of  50  per  cent  profit  on  a  transac- 
tion between  the  parties,  followed  by  a  clause 
the  literal  effect  of  which  was  to  limit  or  par- 
tially destroy  such  guaranty.    The  court  said: 
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"The  obvious  method  of  constniing  snch  a  con- 
tnct  Is  to  hold  that  the  parties  clearly  stated 
tbelr  purpose  in  the  beginning." 

The  law  Is  so  well  settled  on  the  subject  that 
it  cannot  be  contended  but  that.  If  the  last 
clause  of  the  contract  is  so  repugnant  to  the 
first  that  both  cannot  stand,  the  first  must  be 
taken  as  expressing  the  contract  between  the 
parties.  But  it  is  contended  that  a  proviso 
merely  limiting  a  previous  clause  of  a  contract, 
without  destroying  it.  Is  not  void,  but  must  be 
considered  as  Incorporated  Into  and  forming  a 
part  of  the  clause  which  It  limits.  On  this,  Wil- 
liams V.  Hathaway,  6  Ch.  Div.  644,  is  cited, 
and  to  that  may  be  added  Chase  v.  Bradley,  26 
Me.  538;  Jackson  v.  Ireland,  3  Wend.  99;  But- 
terfleld  v.  Cooper,  6  Cow.  481.  Indeed,  that  is 
elementary.  Whart  Cent  {  673;  Add.  Cont. 
i  186;  Story,  ConL  {  810.  "But,"  says  Judge 
Story,  "If  the  subsequent  stipulation  of  the  con- 
tract should  restrict  what  was  distinctly  stated 
and  constitutes  a  principal  Inducement  to  the 
contract,  it  will  be  of  no  effect"  That  ts  really 
what  is  decided  In  WtUiams  v,  Hathaway,  su- 
pra. "The  distinction,"  says  Jessel,  M.  R., 
*Tias  alwa,v8  been  taken  between  a  proviso 
which  is  repugnant  to  the  covenant,  and  there- 
fore void,  and  a  proviso  which  can  be  incor- 
porated into  the  covenant,  and  be  consistent 
with  It"  He  limits  the  rule  that  a  proviso 
Umiting  a  previous  covenant  may  stand  as  an 
essential  part  of  the  contract  to  such  as  may 
reasonably  be  considered  as  Incorporated  Into 
and  forming  a  part  of  the  covenant,  hence  not 
r^ugnant  to  It  That  is  In  perfect  accord  with 
the  rule  laid  down  by  Judge  Story,  to  the  ef- 
fect that  "if  the  subsequent  clause  contradicts 
what  was  distinctly  stated,  and  constitutes  a 
principal  part  of  the  contract.  It  has  no  effect 
upon  it"  It  is  also  in  accord  with  the  hold- 
ings of  this  court  on  the  subject  in  Canal  Co.  v. 
Hewitt  55  Wis.  96,  12  N.  W.  382;  Hartnng  v. 
WItte,  69  Wis.  289,  18  N.  W.  175.  Testing 
tbe  contract  in  question  by  the  rule  last  dis- 
cussed, it  Is  clearly  apparent  that  the  last  clause 
cannot  affect  the  obligation  which  precedes  It 
The  words  whereby  each  of  the  signers  agreed 
to  "pay  all  of  the  liabilities"  of  their  principal 
ace  distinct  and  imihlstakable.  The  effect 
which  respondent  claims  for  the  last  clause,  and 
which  the  court  gave  to  It,  contradicts,  re- 
stricts, and  destroys  the  first  provision  entirely 
as  to  two  of  the  signers;  and  it  also  entirely 
destroys  such  clause  so  far  as  It  creates  a  Joint 
and  several  liability  for  the  whole  Indebtedness 
of  the  principal  That  is  not  permissible  ac- 
cording to  any  authority  to  which  our  attention 
baa  been  called,  or  any  which  we  have  been 
able  to  discover. 

As  bearing  on  the  question  under  discussion, 
cotmsel  for  respondent  confidently  dte  Gibbons 
V.  Orinsel,  79  Wis.  3«5,  48  N.  W.  255,  and 
oOus  cases  In  this  and  other  courts,  involving 
tbe  construction  of  subscription  contracts  for 
the  nayment  of  tbe  cost  of  constructing  cream- 


eries, each  subscriber  to  have  an  Interest  in  the 
property  corresponding  to  the  amount  ot  bis 
subscription.  Those  cases  are  plainly  dlstin- 
gnishable  from  this.  In  Gibbons  r.  GrLosel. 
which  is  a  fair  type  of  an  of  them,  the  sub- 
scribers agreed  to  pay  $6,000.  It  was  provided 
that  a  corporation  might  be  formed,  and  each 
take  stock  to  the  amount  of  his  subscription, 
which  should  be  the  limit  of  his  liability.  Each 
"pledged  himself  to  tbe  performance  of  his  part 
of  tbe  agreement"  At  the  foot  of  the  con- 
tract, each  subscribed  his  name,  placing  the 
amount  of  his  subscription  opposite  thereto. 
The  court  held  that  each  subscriber  only  bound 
himself  to  pay  the  amount  of  his  subscription, 
and  that  all  in  the  aggregate  bound  themselves 
to  pay  tbe  full  amount  of  $6,000;  that  sodi 
was  the  manifest  Intention  of  the  parties;  and 
that  It  was  consistent  with  the  language  used. 
By  this  construction,  the  agreement  of  all  to 
pay  $6,000  was  merely  explained,  but  not  Im- 
paired, by  the  subsequent  provisions.  If  tbe 
contracts  In  the  creamery  cases  provided  that 
the  subscribers,  and  each  of  them,  would  pay 
the  fuU  sum  of  ?6,000,  obviously  a  very  dif- 
ferent question  would  have  been  presented, 
and  a  very  different  conclusion  respecting  the 
character  of  the  contract  might  have  been 
reached. 

It  follows  from  tbe  foregoing  that,  whatever 
was  the  Intention  of  tbe  parties  as  shown  by 
theh:  acts  preceding  the  signing  of  the  con- 
tract, none  other  can  be  given  effect  to  tmderthe 
contract  than  that  they  Jointly  and  severally 
bound  themselves  to  the  plaintiff  for  the  entire 
indebtedness  of  the  WUkln  Manufacturing  Com- 
pany to  plaintiff,  mentioned  In  the  complaint 
Tbe  language  of  tbe  contract  does  not  admit  of 
any  other  reasonable  construction  without  vio- 
lating both  the  rules  of  language  and  of  law. 
The  foregoing  does  not  necessarily  require  the 
rejection  of  any  part  of  the  contract.  The  ef- 
fect of  our  reasoning  is  that  the  first  paragraph 
of  the  agreemmt  proper  contains  a  Joint  and 
several  agreement  to  pay  the  whole  Indebted- 
ness of  the  WUkIn  Manufacturing  Company  to 
the  plaintiff,  and  that  It  must  stand  as  ex- 
pressing the  agreement  between  plaintiff  and 
defendants.  The  last  clause,  if  Intended  to  re- 
fer to  the  obligation  which  precedes  It  so  re- 
stricts and  destroys  It  that  It  cannot  be  en- 
forced as  against  tbe  plaintiff,  whatever  the 
actual  intention  of  tbe  parties  was.  Such  last 
clause,  however,  may  be  given  the  full  effect 
that  can  be  legitimately  attributed  to  It  as  fix- 
ing a  rule  of  contribution  between  the  defend- 
ants. That' will  give  to  the  agreement  a  con- 
struction as  near  the  actual  meaning  of  the  pai^ 
ties  as  the  language  they  used  to  express  their 
Intention,  when  properly  construed,  and  the 
rules  of  law,  will  permit  The  court  cannot  go 
further.  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  directions 
to  render  Judgment  In  accordance  with  ttilB 
opinion. 
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BEUI.DBN,  Count;  Jud8«,  r.  HURLBUT  et  aL 

(Snpreme  Court  of  Wisconsin.     Dec.  16.  1880.) 

Princtpai,  asd  Sokett  —  ScBrriES  ow  Prosatb 
Bonds  —  Cokditional  Sionino — Dslitkry  — 

TkaNSFBR  or  ISTSBBST  IN  ACTION — APPIAL. 

1.  Sureties  on  an  adminigtiator's  bond  cannot 
defend  against  liability  thereon  on  the  ground 
that  tfaey  signed  it  with  the  understanding  that 
it  should  not  be  deliTered  until  certain  other  per- 
sons had  also  signed  as  sureties,  where  it  was 
delivered  by  the  cnstodian,  who  was  an  agent  of 
the  principal,  and  approved  by  the  county  judge, 
without  knowled^  of  such  condition,  and  there 
was  nothing  on  its  face  to  indicate  that  other* 
were  to  sign. 

2.  The  fact  that,  after  rendition  of  a  judgment 
in  favor  of  a  county  judge  on  an  administrator's 
bond,  and  pending  an  appeal  therefrom,  one  of  the 
hnrs  of  the  decedent  purchased  such  judgment 
from  the  administrator,  and  the  estate  has  been 
settled,  Rinoiuits  simply  to  a  transfer  of  interest 
pending  litigation,  which  does  not  render  a  sub- 
stitution of  parties  necessary  (Rev.  St  i  2801), 
■or  prevent  an  affirmance  in  the  name  of  the  coun- 
ty Judge. 

3.  A  claim  that  a  portion  of  a  judgment  has 
been  paid,  pending  an  appeal,  by  defendants  aot 
appealing,  will  not  be  considered. 

Appeal  from  drcntt  court,  Racine  county; 
D.  H.  Johnson,  Judge. 

Action  by  E.  B.  Belden,  county  Judge  ef 
Racine  county,  against  Henry  W.  Hurlbut 
and  others,  sureties  on  an  administrator's 
bonds.  Judgment  for  plaintiff,  and  defemd- 
ants  appeal.    Affirmed. 

This  is  an  action,  brought  by  the  county 
Judge  of  Racine  county,  under  subdlvlaioB  4, 
i  4014,  Rev.  St.,  to  recover  for  breach  of  tw« 
administration  bonds.  The  facts  in  the  case, 
which  are  undisputed,  or  found  by  the  court' 
upon  ample  evidence,  are  briefly  as  follows: 
One  Alexander  Bugbee  died  In  September, 
iSiM,  Intestate,  in  the  city  of  Racine,  leav- 
Ing  an  estate  amounting  to  more  than  $100,- 
000.  and  leaving  surviving  him  as  his  heirs 
at  ]a.w  his  widow,  Lavlnla  Bugbee,  and  four 
children,  Emma,  Ida,  Walter,  and  Carrie,— 
the  last  two  of  said  children  being  minors. 
On  the  10th  day  of  November,  1894,  one  Da- 
vid Spencer  was  appointed  administrator  vt 
the  estate,  and  filed  his  bond  as  such  admin- 
istrator in  the  sum  of  $70,000,  which  bond 
was  signed  by  the  widow,  Laviula,  and  the 
two  adult  children,  Emma  and  Ida,  as  sure- 
ties. On  the  14th  day  of  November  the  court, 
deeming  the  bond  already  given  Inadequate, 
made  an  order  requiring  Spencer  to  give  an 
additional  bond,  with'  sureties,  In  the  penal 
sum  of  $110,00p.  Upon  the  making  of  this 
order,  Spencer,  who  had  already  entered  up- 
on his  duties,  procured  from  the  county  Judge 
an  administration  bond  in  the  usual  form, 
which  was  filled  out,  except  that  the  spaces 
for  the  names  of  the  sureties  were  left  blank, 
and  took  It  to  one  E.  C.  Deane,  the  cashier 
of  a  bank  at  Racine,  and  requested  him  to 
procure  the  signatures  of  sufflcient  sureties. 
Mr.  Deane  undertook  to  procure  the  signa- 
tures of  sufficient  sureties  from  among  the 
directors  of  the  bank,  the  understanding  be- 
ing that  the  moneys  of  the  estate  were  to  be 


deposited  in  his  bank.  In  pursuance  of  this 
arrangement  O.  R.  Johnson  and  H.  W.  Hurl- 
but,  who  were  directors  of  the  baok,  signed 
the  bond  as  sureties,  and  left  It  with  Mr. 
Deane,  with  the  understanding  that  he  was  to 
obtain  the  signatures  of  the  other  directors 
of  the  bank  before  delivering  it  Before  ob- 
taining any  other  signatures,  however,  the 
county  Judge  called  upon  Mr.  Deane  and  ob- 
tained the  bond  without  knowledge  of  any 
condition  alfectlng  In  any  way  Its  validity, 
and  filed  and  approved  it  Mr.  Spencer  pro- 
ceeded to  administer  the  estate  for  about  a 
year,  when,  upon  proceedings  duly  had,  he 
was  removed  by  the  county  court,  and  one  C. 
R.  Carpenter  appointed  administrator  de  bo- 
nis non.  Upon  the  accounting  before  the 
county  court  after  his  removal.  It  was  found  ' 
and  adjudged  that  Mr.  Spencer  had  failed  to 
account  for  $6,340.40,  which  amount  he  was 
ordered  to  pay  over  to  the  administrator  de 
bonis  non.  Upon  his  failure  to  comply  with 
this  Judgment  this  action  was  brought  Joint- 
ly a^nst  the  sureties  upon  both  bonds.  Aft- 
er the  commencement  of  the  action  Mr.  John- 
son died  testate,  and  the  appellants  Emily 
Johnson  and  others  were  duly  appointed  and 
have  qualified  as  executors  of  his  last  wiU 
and  testament  Upon  these  facts  Judgment 
was  rendered  against  the  three  sureties  upon 
the  first  bond  and  against  Mr.  Hurlbut  and 
the  executors  of  Johnson  for  the  entire 
amount  of  Spencer's  deficit,  with  costs.  From 
this  Judgment  Hurlbut  and  the  executors  of 
Johnson  appealed. 

Thomas  M.  Kearney,  for  appellants.  Wink- 
ler, Flanders,  Smith,  Bottum  &  Vilas,  for  re- 
spondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  appellants  Insist  that  the  second  bond, 
which  bears  the  names  of  Hurlbut  and  John- 
son as  sureties,  was  never  delivered  so  as  to 
become  a  binding  obligation  upon  them. 
Their  contention  la  that,  having  left  the  bond 
with  Deane  upon  the  tmderstanding  that 
other  sureties  were  to  sign  before  delivery, 
there  could  be  no  delivery  as  against  them 
until  such  condition  was  compiled  with,  not- 
withstanding the  fact  that  the  county  judge 
knew  nothing  of  the  condition  when  be  re- 
ceived and  approved  the  bond,  and  even 
though  there  was  nothing  on  the  face  of  the 
bond  indicating  that  other  sureties  were  ex- 
pected to'  sign.  The  manifest  consequences 
of  such  a  principle,  when  applied  to  the  vast 
number  of  official  bonds  Which  are  conse- 
quently being  given,  are  so  serious  and  far- 
reaching  that,  if  It  is  to  be  accepted,  it  must 
needs  be  based  upon  very  cogent  reasoning 
and  strong  authority.  The  argument  in  sup-  . 
port  of  the  proposition  Is  this:  There  must 
be  a  delivery  of  an  obligation  before  it  ia 
binding;  there  cannot  be  a  delivery  without 
Intention  to  deUver;  hence,  as  Johnson  and 
Hurlbut  had  no  Intention  to  deliver  the  bond, 
and  the  act  of  Deane  was  unauthorized,  the 
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Instrament  has  never  been  dellyered,  bo  aa 
to  become  binding  upon  them.  There  ore 
cases  which  seem  more  or  less  fully  to  sup- 
port the  proposition.  Among  them  may  be 
noted  Pawling  v.  U,  8.,  4  Cranch,  219;  Bank 
V.  Evans,  15  N.  J.  Law,  155;  Bibb  v.  Beid,  3 
Ala.  88;  People  v.  Bostwlck,  32  N.  Y.  445. 
The  current  of  decision,  and  especially  of 
modern  decision.  Is,  however,  decidedly  to 
the  contrary.  In  the  case  of  Dair  v.  V,  9., 
16  Wall.  1,  which  was  an  action  upon  an 
official  bond,  the  exact  contention  now  before 
us  was  made;  but  it  was  entirely  repudiated. 
It  was  there  held  that  sureties  who  had  sign- 
ed a  distiller's  bond,  and  left  It  with  their 
principal  to  be  delivered  only  upon  his  ob- 
taining certain  other  sureties,  were  estopped 
to  deny  the  due  delivery  of  the  bond  where 
it  had  been  delivered  by  the  principal  to  the 
officers  of  the  government,  who  did  not  know 
of  the  condition;  there  being  nothing  on  the 
face  of  the  bond  to  Indicate  that  other  sure- 
ties were  expected  to  sign.  In  the  opinion 
In  that  case  the  following  very  pertinent  ob- 
servation Is  made:  "It  Is  easy  to  see  that,  if 
obligors  are  at  liberty,  whep  litigation  arises, 
and  loss  Is  likely  to  fall  upon  them,  to  set  up 
a  condition  unknown  to  the  person  whose  du- 
ty it  was  to  take  the  bond,  and  which  is  im- 
Just  In  its  result,  the  difficulties  of  procuring 
satisfactory  Indemnity  from  those  who  are 
required  by  law  to  give  it  will  be  greatly  In- 
creased. Especially  is  that  so  since  parties 
to  the  action  are  permitted  to  testify."  This 
case  was  followed  in  Bussell  v.  Freer,  56  N. 
y.  C7,  when  the  previous  case  of  People  t. 
Bostwlck,  supra,  was  practically  overruled. 
In  the  revised  edition  (with  notes)  of  the  New 
York  Reports  will  be  found  an  exhaustive 
note,  subjoined  to  the  case  of  People  v.  Bost- 
wlck, citing  more  than  20  cases  in  various 
courts  of  last  resort  which  have  disapproved 
of  the  principle  laid  down  In  the  Bostwlck 
Case.  We  shall  content  ourselves  with  cit- 
ing a  few  of  these  cases:  State  v.  Peck,  63 
Me.  284;  McCormick  v.  Bay  City,  23  Mich. 
457;  Bangs  v.  Bangs,  41  Hun,  41;  Thomas 
V.  Bleakie,  136  Mass.  568;  State  v.  Potter,  63 
Mo.  212.  In  the  case  of  State  v.  Peck  the 
following  apt  remarks  are  made  which  t^H 
ply  exactly  to  the  case  before  us:  "It  Is  be- 
lieved that  the  doctrine  contended  for  in  the 
defense  here  would  be  mischievous  beyond 
endurance.  Take,  for  example,  that  very  nu^ 
merous  class  of  securities,— probate  bonds, — 
varying  in  amount  from  less  than  one  hun- 
dred dollars  to  many  thousands,  seldom  exe- 
cuted In  the  presence  of  both  parties,  rarely 
becoming  the  subjects  of  litigation  till  after 
such  a  lapse  of  time  that  the  details  of  the 
transaction  have  faded  and  become  obscure 
in  the  memory  of  the  actors.  What  can  be 
done  to  Insure  their  validity  If  the  obligors 
are  at  liberty,  under  the  stimulus  of  Impend- 
ing loss,  to  do  away  with  their  declaration  of 
absolute  delivery  (which  they  have  caused  to 
be  subscribed  In  their  own  presence  and  al- 
lowed to  be  presented  to  the  probate  Judge) 


by  some  Ill-remembered  conversation  about 
other  proposed  sureties,  whom  they  now 
claim  as  Indispensable  parties,  no  hint  of 
which  conversation  has  ever  reached  the  ofB- 
cer  who  receives  and  approves  the  bond? 
The  simplest  maxims  of  good  faith  forbid  the 
effect  which  the  defendants  propose  to  give 
to  their  conversation  among  themselves."  It 
would  be  difficult  to  state  the  considerations 
bearing  against  the  doctrine  urged  by  the  ap- 
pellants more  strongly  than  is  done  In  the 
above  quotation,  and  we  shall  not  make  the 
attempt  The  cases  cited  all  g;o  upon  the 
principle  of  estoppel,  or  upon  that  other  prin- 
ciple, which  Is  closely  akin.  If  not  identical, 
namely,  that  where  one  of  two  Innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occa- 
sion the  loss  must  sustain  it.  The  modern 
text  writers  also  sustain  the  doctrine  of  the 
Dalr  Case.  See  2  Brandt,  Sur.  (2d  Ed.)  | 
408,  where  the  authorities  are  collected  tn  a 
note;  Murfree,  Off.  Bonds,  f  166.  There  may, 
indeed,  be  a  different  rule  where  a  bond  Is 
committed  to  a  stranger,  to  be  delivered  only 
upon  performance  of  some  condition  (Baylies, 
Sur.  pp.  00,  100);  but  the  courts  are  now 
well-nigh  unanimous  that.  If  a  surety  clothes 
his  principal  with  apparent  authority  to  de- 
liver a  bond  bearing  no  indication  on  Its  face 
that  others  are  to  sign  it,  and  It  is  delivered 
to  the  obligee,  and  acted  upon  by  him  with- 
out notice  of  any  condition,  the  surety  is 
bound.  In  the  present  case,  while  the  bond 
was  not  given  to  the  principal  himself.  It  was 
given  to  Mr.  Deane,  who  was  acting  for  Mr. 
Spencer  and  at  his  request  in  procuring  sure- 
ties; and  his  possession  of  the  bond  must  be 
considered  as  the  same,  in  legal  effect,  as 
though  Spencer  had  possession  of  It 

While  the  principles  above  stated  have  been 
adopted  by  the  great  majority  of  the  courts  of 
last  resort  which  have  had  occasion  to  consid- 
er the  question,  it  Is  vigorously  and  ably  con- 
tended that  a  different  rule  has  been  laid  down 
in  several  cases  which  have  come  before  this 
court,  and  hence  a  consideration  of  those  cases 
becomes  necessary.  There  is  a  class  of  cases 
in  this  court  holding  substantially  that,  where 
It  appears  clearly  and  satisfactorily  that  one 
signed  a  negotiable  note  relying  upon  fraud- 
ulent representations  that  the  paper  was  of  a 
different  character,  he  is  not  bound  thereby, 
even  In  the  hands  of  a. bona  fide  holder  for 
value,  if  he  be  not  guilty  of  negligence  In  fail- 
ing to  ascertain  Its  true  character.  Walker  v. 
Ebert,  29  Wis.  194;  Kellogg  v.  Stelner,  Id. 
C26.  This  principle,  plainly,  is  not  in  any 
sense  applicable  to  the  present  case.  Again, 
there  is  another  class  of  cases  holding  or  Inti- 
mating, in  effect,  that  where  a  deed  is  execut- 
ed and  held  by  the  grantor,  or  placed  in  es- 
crow, and  It  is  afterwards  purloined  by  the 
grantee,  or  obtained  by  fraud  from  the  grantor 
or  the  depositary,  without  consent  of  the  gran- 
tor, and  without  performance  of  the  condi- 
tions. It  will  pass  no  title,  even  In  the  hands  of 
a  bona  fide  purchaser,  at  least  In  the  absence 
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of  negligence  by  the  grantor.  TbiB  class  In* 
clndee  the  cases  of  Everts  v.  Agnes,  4  Wis. 
343.  0  Wis.  433;  TIsber  v.  Beckwitb,  30  Wis. 
53.  See,  also,  Andrews  t.  Thayer,  Id.  228. 
In  this  last-named  class,  like  tbe  preceding 
class,  there  Is  the  element  of  actual  and  Inten- 
tional fraud  on  the  part  of  tbe  grantee,  and 
the  obligation  or  security  Is  deemed  to  be  vi- 
tiated by  such  fraud,  so  that  it  can  acqub«  no 
validity  even  In  the  bands  of  an  innocent 
purcbaser,  provided  there  be  no  element  of 
estopi)el  arlsbig  from  negligence  on  tbe  part 
of  the  grantor  or  obligor.  There  are  certainly 
two  cases,  however,  which  approach  quite 
closely  the  question  before  us,  and  these  are 
tbe  cases  of  Railroad  Co.  v.  Palmer,  19  Wis. 
574,  and  Chipman  v.  Toclcer,  38  Wis.  43.  In 
the  first  of  these  cases  Palmer  signed  a  sub- 
scription to  the  stock  of  a  railroad,  with  oth- 
ers, and  left  the  list  with  a  fellow  subscriber, 
with  the  understanding  that  it  was  not  to  be 
delivered  unless  the  depot  was  located  In  a 
certain  place.  The  list  was  delivered  without 
performance  of  the  condition,  and  Palmer  was 
held  not  to  be  bound.  In  the  second  case 
Tucker  executed  a  note  and  mortgage  In  aid 
of  a  railroad,  and  It  was  placed  in  the  hands 
of  a  custodian,  under  an  agreement  with  the 
agent  of  the  railroad  company  that  It  was  not 
to  be  delivered  until  after  a  meeting  of  all  sim- 
ilar subscribers,  and  a  determination  at  such 
meeting  to  deliver  their  securities.  Tbe  cus- 
todian having  delivered  the  note  and  mort- 
gage without  performance  of  the  condition, 
and  without  Tucker's  consent,  they  were  held 
not  valid,  even  in  the  hands  of  a  bona  fide 
purcbaser.  In  the  Tucker  Case  It  Is  evident 
that  there  was  the  element  of  actual  fraud  on 
tbe  part  of  the  g;rantee,  because  the  condition 
had  been  agreed  to  by  both  parties,  and  tbe 
security  was  obtained  from  tbe  custodian  sur- 
reptitiously. In  the  Palmer  Case,  however,  it 
does  not  appear  that  the  grantee  knew  of  any 
condition  attached  to  the  subscription.  While 
it  cannot  lie  denied  that  these  cases,  and  es- 
pecially the  Palmer  Case,  tend  to  support  the 
appellant's  contention,  they  differ  from  tbe 
case  in  hand  In  that  they  Involve  business 
transactions  between  man  and  man  only, 
where  tbe  grantee  Is  perfectly  able  to  ascer- 
tain and  Investigate  the  status  of  tbe  transac- 
tion, and  they  do  not  Involve  the  considera- 
tions of  public  policy  and  the  preservation  of 
tbe  estates  of  widows  and  minors,  which  are 
so  strongly  set  forth  in  the  quotations  we  have 
made  from  tbe  cases  of  Dair  v.  U.  S.  and  Stat( 
V.  Peck,  supra.  If  It  be  necessary  to  draw 
distinction  between  those  cases  and  tbe  prec 
ent  case.  It  may  with  justice  be  drawn  at  ofll 
clal  and  probate  bonds.  Certainly,  we  shall 
not  extend  the  doctrine  of  those  cases  to  other 
cases,  where  tbe  facts  are  not  fully  and  fairly 
within  the  facts  of  those  cases. 

It  appears,  by  certain  motion  papers  filed  In 
this  court  just  prior  to  the  argument  of  the 
case,  that  Walter  J.  Bugbee,  one  of  the  heirs, 
purchased  this  judgment  of  the  administrator 
de  bonis  non,  and  obtained  an  assignment 


thereof,  and  that  thereupon  the  estate  was 
finally  settled  In  the  county  court,  and  that  the 
attorneys  appearing  In  this  court  represent 
Walter  3.  Bugbee,  and  not  the  county  judge. 
Upon  this  ground  objection  was  made  to  their 
appearance  here,  and  motion  was  made  to  ex- 
clude them  from  the  case.  This  only  shows 
that  there  has  been  a  transfer  of  Interest  pend- 
ing tbe  litigation,  and  does  not  make  abso- 
lutely necessary  even  a  substitution  of  parties. 
Rev.  St.  {  2801.  There  seems  to  be  no  valid 
or  serious  objection  to  allowing  the  affirm- 
ance of  the  judgment  in  the  name  of  the 
county  judge.  If,  In  fact,  tbe  whole  benefi- 
cial interest  In  It  Is  now  owned  by  Walter,  bis 
Interest  as  owner  can  be  protected  by  the  cir- 
cuit conrt  It  was  suggested,  also,  that  in  the 
course  of  the  settlement  of  the  estate  In  the 
county  court  (after  this  judgment  was  ren- 
dered), the  obligors  on  tbe  first  bond,  Lavlnia, 
Emma,  and  Ida,  bad  paid  to  Walter  their 
share  of  the  liability  upon  this  judgment,  viz. 
«/i«  thereof,  and  that  this  judgment  should 
not  be  afilrmed  as  to  the  whole  amount  of  tbe 
defalcation,  but,  at  most,  only  to  the  amount 
of  I'l/ia  thereof.  This  is  a  matter  occurring 
after  judgment,  which  we  cannot  consider. 
If  the  judgment  has  l>een  in  fact  partially 
paid,  the  circuit  court  will  have  ample  power 
to  determine  the  fact,  and  see  that  the  amount 
paid  Is  duly  credited.  We  find  no  errors  In 
the  record.    Judgment  affirmed. 


SECOND  WARD  SAV.  BANK  T.  CITY  OF 

MILWAUKEE  et  bL 
(Supreme  Conrt  of  Wisconsin.     Dec.  15,  1896.) 

Taxation— AsssasiiENT  and  Lbvt— Bankb— 
Doi'BLK  Taxation. 

1.  A  bank  which  had  a  surplus  of  $300,000  and 
a  capital  of  $200,000  reported  to  the  assessor  the 
true  value  of  its  shares  of  stock  to  be  $200  each, 
the  face  value  being  $260.  Tbe  assessor  and 
board  of  review  fixed  the  taxable  value  at  $450, 
and  the  stockholders  paid  the  taxes  assessed  at 
such  valuation.  A  large  proportion  of  the  sur- 
plus was  composed  of  real  estate.  Btid,  that 
taxes  ansessed.  on  such  real  estate  were  taxes  on 
the  surplus,  which  was  liable  thereto,  under  Sanb. 
&  B.  Ann.  St.  $  1084  (providing  that  taxes  shall 
be  levied  on  all  property  except  such  as  is  ex- 
empted), and  not  taxes  on  the  capital  stock. 

2.  Such  taxes  were  not  open  to  tbe  objection  of 
double  taxation,  as  neither  the  property  taxed  nor 
the  persons  liable  therefor  were  the  same. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  the  Second  Ward  Savings  Bank 
against  the  city  of  Milwaukee,  and  C.  W.  MU- 
brath,  as  city  treasurer,  to  obtain  a  judg- 
ment declaring  certain  taxes  on  plaintitT's 
real  estate  illegal  and  void,  and  enjoining 
their  collection  by  sale  of  the  property,  etc. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

This  Is  an  action  to  obtain  a  judgment  de- 
claring certain  general  taxes  upon  the  real 
estate  described  In  tbe  complaint,  tbe  proper- 
ty of  the  plaintiff,  to  be  illegal  and  void,  and 
enjoining  and  restraining  the  city  treasurer 
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from  selling  such  real  eetate,  or  any  part 
thereof,  and  Issuing  any  certificate  or  certifi- 
cates of  sale  for  the  payment  of  such  taxes 
for  the  year  1894,  and  for  general  relief.  It 
appears  from  the  complaint  that  the  plaintiff 
is  a  banking  corporation  organized  nnder  the 
state  law,  with  a  capital  stock  of  (200,000, 
divided  into  800  shares,  of  the  face  value  of 
$250  each;  tliat  all  of  Its  stockholders  are 
residents  in  and  taxpayers  of  the  city  and 
county  of  Milwaukee;  that  It  furnished  in 
June,  1894,  to  the  assessor  of  the  assessment 
district  in  which  the  plaintiff  bank  bad  Its 
principal  place  of  business,  a  veri^ed  state- 
ment of  the  full  and  true  value  of  the  shares 
of  stock  owned  by  its  stockholders,  at  $200,- 
000,  on  the  l^t  day  of  May,  1894,  stating  the 
names,  residence,  and  amount  of  holdings  of 
its  stockholders,  etc.;  that  the  assessor  fixed 
the  taxable  value  of  the  said  shares  at  $4d0,- 
000,  Instead  of  $200,000,  as  so  reported,  and 
assessed  the  said  stock  to  said  stockholders 
at  that  amount,  which  assessment  was  con- 
firmed by  the  board  of  review  of  said  city; 
tliat  said  assessor.  In  so  fixing  and  assessing 
the  value  of  the  shares  of  stock  as  aforesaid, 
and  the  said  board  of  review,  so  confirming 
such  assessment,  included  and  computed  the 
entire  surplus  of  said  bank,  in  order  to  in- 
crease the  taxable  value  of  the  said  shares  of 
stock.  It  further  appears  that  the  surplus  of 
the  bank  at  the  time  of  such  aasessment 
amounted  to  about  the  sum  of  $300,000,  "a 
large  proportion  of  which  said  surplus  was 
then,  and  Is  now,  composed  of  real  estate 
owned  and  held  by  said  plaintiff,  and  situate 
in  the  said  city  of  Milwaukee,  of  all  of  which 
the  said  assessor  and  the  said  board  of  re- 
view of  taxation  were  at  all  times  informed 
and  well  knew";  that  the  real  estate  (de- 
scribing It),  except  that  portion  in  the  Third 
ward  of  said  city,  and  the  west  two-thirds  of 
lot  numbered  4,  and  all  of  lot  5  In  block  88  in 
the  Sixth  ward,  was  then,  and  still  is,  neces- 
sarily used  In  the  operation  of  the  business 
of  said  plaintiff  bank,  namely,  as  places  of 
business  for  it,  and  for  its  two  branch  banks; 
and  that  all  of  said  real  estate,  including 
both  that  used  for  banking  purposes  and  oth- 
erwise, "was  purchased  by  said  bank  with 
money  forming  part  of  its  capital  stock;  and 
that  all  of  said  real  estate  became,  and  now 
Is,  part  of  plaintUTs  capital  stock,  and  Is  In- 
eluded  in  the  said  800  shares  into  which  said 
capital  stock  Is  divided";  and  that  the  said 
real  estate  was.  In  addition,  assessed  and  tax- 
ed eo  nomine  to  said  plaintiff  at  its  full  taxa- 
ble value,  although  it  had  already  "been  tax- 
ed at  Its  full  taxable  value  in  the  assessment 
of  the  capital  stock  of  said  plaintiff  bank  to 
its  said  stockholders,  as  aforesaid";  and  that 
all  the  shares  of  the  capital  stock  had  been 
taxed  for  the  year  1894  to  the  holders  there- 
of, at  their  said  assessed  value  of  $450,000, 
without  deduction  therefrom  of  the  value  of 
said  real  estate,  or  of  any  of  the  same,  or  any 
part  thereof;  and  that  said  stockholders  had 
paid  the  tax  thereon,  amounting  to  $10,124.98, 


and  the  taxes  assessed  and  extended  on  said 
real  estate  against  said  bank  amounted  to 
$3,348.09,  and  a  tax  warrant  for  that  year  had 
been  placed  in  the  hands  of  the  defendant, 
the  city  treasurer,  for  collection,  and  was 
then  due  and  payable.  It  was  charged  that 
the  tax  against  the  said  real  estate  was  in- 
equitable, unjust,  and  wholly  Illegal  and  void, 
for  the  reason  that  all  of  said  real  estate  had 
"been  subjected  to  a  double  tax  payable  by 
the  same  parties,  to  wit,  the  stockholders  of 
said  plaintiff  bai^  as  above  shown,  which  is 
in  violation  of  the  established  principle  of 
taxation,  that  no  one  subject  of  taxation  shall 
be  subjected  to  more  than  one  tax  payable  by 
the  same  person";  and  it  was  alleged  that 
the  taxes  upon  said  real  estate  were  unequal. 
In  that  there  were  several  banks  in  said  city 
owning  no  real  estate,  and  which  were  there- 
fore obliged  to  pay  but  one  tax  upon  their 
surplus,  while  this  plaintiff  was  obliged  to 
pay  a  tax  upon  its  real  estate,  and  its  share- 
holders are  "obliged  to  pay  the  same  tax  a 
second  time  upon  said  real  estate  included  in 
their  shares  of  stock  as  aforesaid."  It  was 
alleged  that  the  defendant,  the  treaaurer  of 
the  city,  threatened  to  sell  said  real  estate 
for  said  taxes,  and  relief  was  prayed  as 
above  stated,  and  for  a  temporary  injunction 
during  the  pendency  of  the  action.  The  de- 
fendants demurred  to  the  complaint,  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  actioa  The  court  sus- 
tained the  demurrer,  and  vacated  the  injunc- 
tion order  that  had  been  granted  as  prayed, 
and  from  this  order  the  plaintiff  appealed. 

Howard  Sc  Mallory,  for  appellant  C.  BL 
Hamilton,  for  respondents. 

FINNEY,  J.  (after  stating  the  facts).  The 
allegations  of  the  complaint  are  to  the  effect 
that  the  real  estate  of  the  plaintiff,  which  In 
this  case  is  the  subject  of  the  taxation  com- 
plained of,  is  not  a  part  of  the  authorized 
amount  at  which  its  capital  stock  was  fixed, 
and  which  it  appears  wa«  full  paid,  when  the 
corporation  was  organized.  The  capital  stock 
was  to  be  issued  and  sold  In  shares  to  sub- 
scribers, to  obtain  the  means  with  which  to 
carry  on  the  business  of  banking.  The  capi- 
tal stock  of  the  bank,  in  this  sense,  could 
not  be  increased  or  diminished  In  amount 
except  in  the  manner  provided  by  law,  al- 
though the  value  thereof  might  increase  or 
be  depreciated.  It  Is  expressly  averred  that 
"a  large  proportion  of  its  surplus  of  $300,000, 
at  the  time  of  such  taxation,  was  composed 
of  the  real  estate"  in  question.  It  is  true 
that  the  pleader  states,  as  a  conclusion  rather 
than  a  fact,  that  such  real  estate  was  "pur- 
chased by  said'  bank  with  money  forming 
part  of  its  capital  stock,"  and  that  It  "be- 
came and  now  Is  a  part  of  the  plalntlfTs  capi- 
tal stock";  bat  this  is  Immediately  followed 
by  the  statement  that  "all  of  said  real  estate 
is  included  In  the  800  shares  into  which  said 
capital  stock  is  divided."     It  Is  In  this  sense 
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only  that  It  !■  claimed  tbat  its  real  estate 
forms  a  part  of  the  capital  stock  oi  the  bank, 
and  Is  included  In  the  800  shares  into  which 
the  capital  stock  has  been  divided,  for  It  is 
further  alleged  that  such  real  estate  had  al- 
ready been  taxed  at  its  full  value  in  the  as- 
sessment of  the  shares  of  the  capital  stock 
of  said  bank  to  its  said  stockholders. 

It  Is  contended  that  to  tax  the  bank  upon 
the  value  of  this  real  estate  is,  under  the  cir- 
comstaoces,  double  taxation— First,  in  taxing 
the  shares  of  its  stockholders;  and,  second. 
In  taxing  the  real  estate  of  the  bank,  the 
legal  owner  of  it  Now,  the  tax  on  the 
shares  of  stock  which  are  owned  by  the  stock- 
holders Is  not  a  tax  on  the  capital  or  capltol 
stock  of  the  bank,  nor  is  it  a  tax  on  the  real 
estate  of  the  bank.  As  was  held  in  Van  Allen 
V.  Assessors,  3  WaU.  573,  and  confirmed  in 
many  subsequent  cases:  "The  corporation 
is  the  legal  owner  of  all  the  property  of  the 
bank,  real  and  personal,  and  within  the  pow- 
ers conferred  upon  it  by  the  charter,  and  for 
the  purposes  for  which  it  was  created.  It  can 
deal  with  the  corporate  property  a«  absolute- 
ly as  a  private  Individual  can  deal  with  his 
own.  *  *  •  The  Individual  members  of 
the  corpcratloo  are,  no  doubt,  interested,  la 
one  sense,  in  the  property  of  the  corporation, 
as  they  may  derive  individual  benefit  from 
its  Increase,  or  loss  from  its  decrease,  but 
In  no  legal  sense  are  the  individual  mem- 
bers the  owners.'  The  interest  of  the  share- 
holder entitles  him  to  participate  in  the  net 
profits  earned  by  the  bank  in  the  employ- 
ment of  its  capital  during  the  existence  of 
its  charter,  in  prot)ortlon  to  the  number  of 
his  shares,  and,  upon  its  dissolution  and  de- 
termination, to  his  proportion  of  the  property 
of  the  corporation  that  may  remain  after  the 
payment  of  its  debts.  This  is  a  distlnot,  in- 
dependent interest  or  propenj,  held  by  the 
shareholder  like  any  other  property  tbat  may 
belong  to  him."  Palmer  v.  McMahon,  133  U. 
S.  666,  10  Sup.  Ct.  321;  Gibbons  v.  Mahcn. 
136  U.  &  557, 10  Sup.  Ct.  1057;  Bank  of  Com- 
merce ▼.  Tennessee,  161  U.  S.  146,  16  Sup. 
Ct.  456.  It  is  this  interest  or  property  which 
the  state  has  made  the  subject  of  taxatior 
against  the  stockholder.  Laws  1866,  c.  102, 
S  1  (Sanb.  &  B.  Ann.  St  p.  1218).  The  stat- 
ute declares  that  "no  tax  shall  be  assessed 
upon  the  capital  of  any  bank  or  banking  as- 
sociation, but  the  stockholders  in  Such  banks 
and  banking  asBociatioos  shall  be  assessed 
and  taxed  on  the  value  of  their  shares  of 
stock  therein,  at  the  place  where  the  bank 
or  banking  associatlan  is  k>cated,  and  not 
elsewhere."  Baidc  stock  is  required  to  be 
entered  upon  the  assessment  roll  in  the  names 
of  the  several  owners  ot  the  shares  thereof, 
respectively  (Sanb.  &  B.  Ann.  St  S  1014) ;  and 
a  provision  is  made  requiring  a  proper  offl* 
cer  of  the  bank  to  deliver  to  the  assessor  a 
sworn  statement  of  the  names  of  its  stock- 
holders, the  amount  of  stock  held  by  each, 
and  tdie  full  and  true  value  of  the  stock  on 
the  1st  of  May  (Id.  {  1051).  in  order  that  it 


may  be  assessed  and  valued  by  the  assessor 
and  board  of  review.  By  the  provisions  of 
the  general  hanking  law  (section  16,  c.  479, 
Laws  1852),  state  banks  had  been  required  to 
pay  to  the  state  treasurer,  on  the  1st  day  of 
January  and  July  in  each  year,  a  semiannual 
tax  of  three-fourths  of  1  per  centum  on  the 
amount  of  the  capital  stock  of  such  bank, 
and  said  capital  stock  was  to  be  "exempt 
from  all  other  taxes,  except  on  that  portion 
of  said  capital  stock  which  shall  consist  of 
and  include  the  real  property  of  such  bank 
or  banking  association";  and  the  real  prop- 
erty of  all  banks  or  banking  asaociatious  was 
to  be  assessed  and  taxed  in  the  city,  ward, 
village,  or  town  where  the  same  was  located, 
for  all  state,  county,  town,  and  corporation 
purposes,  in  the  name  ot  the  bank,  but  the 
owner  or  holder  of  shares  of  stock  in  any 
bank  or  banking  association  was  not  to  be 
taxed  as  an  individual  for  such  shares  of 
stock.  This  general  provision  of  the  banking 
law  for  taxing  state  banks  upon  their  capital 
stock— that  is  to  say,  upon  the  fixed  sum 
prescribed  by  the  charter  or  articles  of  asso- 
ciation—was held  valid  in  State  v.  Hastings, 
12  Wis.  596,  and  continued  in  force  until  after 
the  organisatlMi  of  banks  under  the  national 
banking  act  of  1864,  when  it  was  repealed; 
and  subsequently  the  present  enactment  took 
its  place,  providing  for  the  taxation  of  shares 
in  state  and  national  banks  upon  an  equal 
basis.  The  result  of  this  legislation  is  that 
thereafter,  Instead  of  taxation  at  an  arbitrary 
percentage  upon  the  amount  of  the  capital 
stock,  or  the  amount  paid  m  thereon,  the  law 
has  provided  for  a  tax  upon  the  shares  of 
stock  of  state  and  national  banks  alike  upon 
their  valuation,  and  has  exempted  all  banks 
from  a  tax  on  their  capital  The  accumu- 
lated profits  or  surplus  of  a  bank,  over  and 
above  the  amount  of  its  capital  stock  paid  in, 
are  earnings  derived  from  the  use  of  such 
capital  under  the  powers  and  franchises  of 
the  bank,  and  are  liable  to  taxation  like  the 
property  of  any  private  individual  In  so  far 
as  it  consists  of  funds  or  property  subject  to, 
or  not  exempt  from,  taxation.  The  tax  here 
complained  of  is  in  no  proper  legal  sense  a 
tax  on  the  capital  of  the  bank,  but  on  its 
surplus.  That  such  surplus  is  taxable  is  a 
necessary  resuU  of  the  provision  of  the  stat- 
ute (Sanb.  &  B.  Ann.  St  §  1034),  that  "taxes 
shall  be  levied  upon  all  property  in  this 
state,  except  such  as  is  exempted  therefrom." 
In  the  case  of  State  Bank  of  Wisconsin  v. 
City  of  Milwaukee,  18  Wis.  281,  it  was  held 
ttiat  the  accumulated  profits  of  the  bank, 
which  had  never  been  divided  among  the 
stockholders,  but  had  been  retained  for  bank- 
ing purposes,  are  not  a  part  ot  its  capital 
stock,  in  such  a  sense  as  to  be  exempt  from 
the  general  rules  of  taxation  applicable  to 
other  taxable  property.  The  same  view  is 
maintained  in  Gibbons  v.  Mahon,  136  U.  S. 
658,  10  Sup.  Ct  1057;  Shelby  Co.  v.  Union 
&  PUnters-  Bank.  :^l,I|,,§^(t4^j\6>^up.  Ot 
658.  C 
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'2.  The  objection  that  the  taxaticxi  cwn- 
plained  of  la  doable  taxation,  and  therefore 
Illegal,  cannot  be  snstalned.  Donble  taza- 
tlcoi  la  defined  as  the  "requirement  that  one 
person  <»  known  subject  of  taxation  shall 
-directly  contrlbuce  twice  to  the  same  burden, 
while  other  subjects  of  taxation,  belonging 
to  the  same  class,  are  required  to  contribute 
but  once."  Cooley,  Tax'n  (2d  Ed.)  226.  Here 
there  Is  diversity  of  person,  as  well  as  ot 
subject  of  taxation.  The  shares  of  stock  are 
the  legal  pr(^>erty  of  tbe  stockholders,  and, 
although  the  value  at  the  stock  Is  founded 
upon  and  dependent  upoo  the  value  of  the 
property  of  the  corporation,  they  are,  never- 
theless, a  species  of  property  altogether  sepa- 
rate and  distinct  In  character  and  ownership 
from  the  capital  or  property  ot  the  bank. 
The  shareholders,  as  such,  are  not  the  own- 
ers of  the  capital  or  property  of  the  bank, 
the  title  to  which  Is  vested  in  the  bank  Itself. 
It  cannot  therefore  be  said  that  the  case  pre- 
sented Is  one  of  double  taxation,  either  as  to 
person  or  subject  State  Bank  of  Wiscon- 
sin V.  City  of  Milwaukee,  supra;  Van  Allen 
V.  Assessors,  3  Wall.  573;  Porter  v.  Railroad 
Co.,  76  IlL  661;  Bank  of  (Commerce  v.  Ten- 
nessee, 161  V.  a  146,  16  Sup.  a.  456. 

Vfx  these  reasons,  the  court  properly  sus- 
tained the  demurrer  of  the  defendants,  and 
vacated  the  temporary  Injunction.  Ibe  or- 
der ot  the  clrcuU  court  Is  affirmed. 


KBLLOGG  V.  CIITIZENS'  INS.  GO.  OF 

PITTSBURGH. 

(Supreme  C!onrt  of  WUconBin.     Dec.  16,  1896.) 

Uastbr  asd  Sebvant— Contract  of  BMrix>TMaNT 
— SiirriciBKCT  of  Evidbkcb. 
In  an  action  for  services,  ^e  evidence  show- 
ed that  plaintiff  had  been  working  for  defendant 
on  a  yearly  salary  for  severalyears  prior  to  1892, 
In  December,  1891,  plaintifl  wrote  defendant, 
demanding  $1,800  per  vear,  or  $1,600  and  a  ce^ 
tain  percentage  on  bnsinees.  After  considerable 
correspondence,  defendant,  on  January  26,  1892, 
wrote  plaintifr  that  the  sabtrv  should  be  $1,800, 
as  requested.  PlaintifF  worked  under  such  ar- 
rangement during  the  years  1892  and  1893.  ff«I(i, 
that  the  evidence  supported  a  finding  that  a  con- 
tract was  made  for  a  year's  service  at  the  T^ly 
wages  of  $1,800,  CMnmencing  January  1,  1893. 

Appeal  from  circuit  court,  Walworth  coun- 
ty; FranK  M.  Fish,  Judge. 

Action  by  William  De  W.  Kellogg  against 
the  Citizens'  Insurance  Company  of  Pitts- 
burgh to  recover  for  services  rendered  de- 
fendant by  plaintiff  as  traveling  agent  From 
a  judgment  in  favor  of  plaintifF,  defendant 
appeals.    Affirmed. 

Plaintiff  worked  for  the  defendant  from 
April  1.  1889,  to  April  1,  1890,  as  traveling 
Agent,  at  $1,200  per  year,  and  from  April  1, 

1800,  to  April  1,  1801,  at  $1,600  per  year.  At 
the  end  of  the  second  period  mentioned,  noth- 
ing was  said  about  any  change  in  salary,  and 
plaintiff  continued  to  work  to  December  14, 

1801,  and  then  wrote  defendant  saying  that 
he  expected  to  handle  the  business  for  the 


next  year  In  Illinois,  Wisconsin,  Minnesota, 
Iowa,  and  Missouri,  thereby  bringing  his  per- 
centage up  to  $100,000  for  the  year;  that  he 
wanted  $1,800  per  year  and  expenses,  or  $1,- 
600  and  expenses  and  6  per  cent  of  the  net 
proceeds,  or  $1,600  and  6  per  cent  of  the 
gross  premiums  over  $65,000.  Defendant  re- 
plied December  17,  1891,  promising  considera- 
tion of  the  matter.  December  21, 1801,  plain- 
tiff replied,  urging  consideration  of  the  propo- 
sition of  December  14th,  for  a  contract  to  be- 
gin January  1,  1892.  December  23d  plaintiff 
again  wrote  defendant  urging  oonslderatioii 
of  the  matter.  January  26,  1892,  defendant 
replied  to  plaintifTs  proposition  by  saying 
that  the  salary  should  be  $1,800,  as  requested. 
Plaintiff  worked  under  this  arrangement 
through  the  years  1892,  1893,  and  to  January 
18,  1804,  when  he  waa  Informed  by  letter 
that  he  would  be  discharged  March  1,  1894. 
February  1st  he  replied,  calling  attention  to 
the  existing  contract  March  1,  1894,  he  was 
discharged.  In  January  thereafter,  he  brought 
this  action  to  recover  compensation  from  the 
time  of  his  discharge  up  to  January  1,  1895, 
at  $1,800  per  year.  The  answer  took  issue  on 
the  alleged  facts,  making  out  the  existence 
of  a  contract  between  the  parties,  to  work 
for  defendant  from  January  1,  1892,  to  Jan- 
uary 1, 1883,  at  $1,800  per  year,  and  a  continu- 
ance of  the  contract  for  1803  and  1894  by  the 
acts  of  the  parties.  The  case  was  tried  by 
the  court  The  court  found  the  existence  of 
the  contract  as  alleged,  and  that  plaintiff  was 
entitled  to  recover  nine  months'  wages,  at 
$1,800  per  year.  Defendant  excepted  to  the 
findings  of  fact  In  regard  to  the  contract, 
and  to  the  conclusion  of  law.  Judgment  was 
entered  in  plaintiff's  favor,  according  to  the 
findings,  from  which  this  appeal  was  taken. 

Dnnwlddie  &  Wheeler,  for  appellant  John 
0.  Rood,  for  respondent 

MARSHALL,  J.  (after  stating  the  facta). 
Several  errors  are  assigned  on  the  rulings  of 
the  trial  court  respecting  appellant's  objec- 
tions to  testimony,  but  an  examination  of 
each  of  such  alleged  errora  fails  to  disclose 
anything  worthy  of  discussion  in  this  opin- 
ion. In  that  regard  the  case  appears  to  be 
free,  at  least,  from  any  prejudicial  error. 

The  only  other  errors  assigned  are  on  ex- 
ceptions to  the  findings  of  the  trial  judge  on 
questions  of  fact  It  Is  not  controverted  but 
that,  if  appellant  and  respondent  contracted 
that  the  latter  should  serve  the  former  in 
the  capacity  of  traveling  agent  from  Janu- 
ary 1,  1892,  to  January  1,  1893,  at  a  yearly 
compensation  of  $1,800,  a  continuance  of  the 
employment  for  1893,  and  into  the  next  year, 
for  a  considerable  period  of  time,  without  no- 
tice from  appellant  of  any  desired  change, 
warrants  the  finding  that  the  parties  implied- 
ly contracted  for  a  continuance  of  the  serv- 
ice for  the  year  1894  at  the  same  rate  of 
wages.  The  rule  on  this  subject  is  stated 
thus:  When  one  serves  another  under  a  con- 
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tract  for  a  year's  serTlce,  and  holds  over, 
■continuing  in  the  service  after  the  expiration 
of  the  year,  there  is  a  presumption,  analogous 
to  the  presumption  In  the  case  of  a  yearly 
lease,  that  the  parties  consent  to  the  continu- 
ance through  another  year  of  the  contract  of 
serrice.  Sines  t.  Superintendents  of  the  Poor, 
i>S  Mich.  003,  2S  N.  W.  486;  .  Tatterson  t. 
Manufacturing  Co.,  106  Mass.  66;  Wallace 
T.  Floyd,  29  Pa.  St  184;  Schouler.  Dom.  BeL 
<4th  Ed.)  p.  686.  So  the  whole  case  turns  on 
whether  the  finding  that  a  contract  was  made 
for  a  year's  service,  at  the  yearly  wages  of 
$1,800,  commencing  January  1,  1803,  is  war- 
ranted by  the  evidence.  On  this  subject,  the 
rnle  that  the  findings  of  the  trial  court  on  a 
question  of  fact  will  not  be  disturbed  unless 
they  are  so  clearly  against  the  weight  of 
evidence  that  It  may  be  said  there  Is  really  no 
Intimate  basis  therefor  Is  so  well- establish- 
ed that  a  mere  reference  to  it  Is  sufficient  to 
decide  this  case.  McDonald  v.  Kelly's  Es- 
tate, 70  Wis.  108,  35  N.  W.  296;  (Jarroll  v. 
Little,  73  Wis.  52.  40  N,  W.  682;  Trumbull  v. 
Hewitt  (Com.)  31  AtL  493;  Dunnington  v. 
Prick  Co.,  60  Ark.  250,  30  8.  W.  ZLi;  Mankel 
V.  Belscamper,  84  Wis.  218,  64  N.  W.  500; 
LobdeU  V.  Baldwin,  93  Mich.  569,  53  N.  W. 
730.  The  evidence  shows  that  the  plalntift 
had  been  woiklng  for  appellant  on  a  yearly 
salary  for  several  years  prior  to  1892.  The 
salary,  commencing  January  1,  1892,  was  fix- 
ed by  the  year.  If  there  were  no  other  evi- 
dence, the  conclusion  of  the  trial  court  could 
not  be  disturbed.  There  is  nothing  In  Pren- 
tiss T.  Ledyard,  28  Wis.  131,  Inconsistent 
with  this  view.  Where  wages  are  payable 
by  the  week,  month,  or  year,  such  circumstan- 
ces strongly  indicate  the  period  of  service 
contracted  for.  Story,  Cont  {  1291;  Add. 
-Cont.  (Am.  Ed.)  {  864.  If,  from  such  evi- 
dence, even  standing  alone,  without  any  oth- 
er evidence  impairing  Its  weight,  the  trial 
court  finds  a  monthly  or  yearly  hiring,  corre- 
sponding to  the  rate  of  wages,  the  Inference 
so  drawn  cannot  be  disturbed  on  appeal. 

It  follows  from  the  foregoing  that  the  Judg- 
ment of  the  circuit  court  must  be  affirmed. 
Judgment  affirmed. 


ELUS  V.  SOUTHWESTERN  LAND  CO. 
(Supreme  Court  of  WiMonain.     Dec.  15,  1896.) 

ArPBAI.  —  APPBALABLB      ObDKRS  —  SCBSTAHTlAIi 

KioBis— Amionmsst— CRosn  in  Ac- 
tios—Attorn  it's  Libs. 

1.  Under  Laws  1895,  c.  212,  providing  that  a 
-final  order  affecting  a  snbBtantlal  right  made  In 
a  spedal  proceeding  may  be  reviewed  on  appeal, 
an  appeal  will  lie  from  an  order  denying  a  motion 
by  the  claimant  of  a  fnnd  paid  into  court  that  the 
fond  be  paid  to  H  or  an  Issae  awarded  to  try  the 
qoestion  of  ownoships. 

2.  An  aasignment  of  "all  right,  title  and  inter- 
eat  in  and  to  all  property,  real  and  personal,  legal 
and  equitable,  which  I  now  own  or  claim  to  own 
or  in  which  I  have  any  interest"  is  sufficient  to 
transfer  tte  assignor's  interest  in  his  own  behalf 
and  as  attorn^  in  the  shares  of  a  corporation 


for  the  recovery  of  which  an  action  was  pending 
at  the  Bolt  of  the  assignor. 

3.  But  such  assignment  did  not  operate  to 
transfer  the  assignor's  interest  aa  attorney  for 
serrices  rendered  in  such  suit  subsequent  to  the 
aasignment. 

Appeal  from  circuit  court,  Eau  Claire  county; 
W.  P.  Bailey,  Judge. 

Action  by  J.  F.  Ellis,  on  his  own  behalf  and 
as  trustee,  against  the  American  Building  & 
Loan  Association.  Judgment  having  been  ren- 
dered for  the  plalntlfr,  and  the  amount  thereof 
paid  Into  court,  the  Southwestern  Land  Com- 
pany, as  claimant  of  the  fund,  moved  for  an 
order  directing  the  payment  of  the  fund  to  It, 
or  an  order  directing  an  issue  to  tty  the  ques- 
tion of  ownership.  From  an  order  denying  the 
motion,  the  petitioner  apiieala.   Reversed. 

In  May,  1892,  plaintiff  commenced  an  action 
against  the  American  Building  &  Loan  Associa- 
tion and  other  defendants  to  recover  the  value 
of  capital  stock  In  the  defendant  aanoclation. 
Some  of  such  stock  plaintiff  owned  in  his  own 
right,  and  some  he  held  as  trustee,  with  power 
to  convert  the  same  into  money.  It  was  claim- 
ed defendants  had  wrongfully  converted  all  of 
such  stock  to  their  own  use.  The  action  was 
in  trover.  Some  time  after  the  commence- 
ment of  the  action,  plaintiff  made  an  assignment 
of  his  property  to  the  Southwestern  Land  Com- 
pany. After  such  assignment  such  land  com- 
pany notified  plaintiff  not  to  proceed  further, 
representing  it  In  the  action.  Plaintiff  pro- 
ceeded, nevertheless,  and  obtained  a  Judgment 
for  $550.  The  amount  of  such  Judgment  was 
paid  into  court  Thereafter  the  Southwestern 
Land  Company  filed  a  petition  In  the  action, 
claiming  ownership  of  the  fund,  and,  requesting 
an  order  to  be  made  that  such  fund  be  paid  to  It 
or  that  It  be  made  a  defendant,  and  an  issue  be 
awarded  for  the  purpose  of  testing  the  question 
of  sudi  ownership.  The  motion  was  denied, 
and  petitioner  appealed. 

Wickham  &  Farr,  for  aniellant  J.  F.  Bills, 
In  pro.  per. 

MARSHALL^  J.  (after  stating  the  facts). 
Subdivision  2,  i  1,  c.  212,  Laws  Wis.  1895,  pro- 
vides that  "a  final  order  affecting  a  substantial 
right,  made  in  a  special  pr6ceedlng,"  may  b» 
carried  to  the  supreme  court  by  appeal  Tlie 
order  appealed  from  in  this  case  is  such  an 
order;  hence  appealable.  The  money  being  in 
the  hands  of  the  court,  it  possessed  ample  power 
to  determine,  In  a  proper  proceeding,  the  nature 
and  extent  of  all  liens  upon  or  claims  to  the 
fund,  and  pay  the  same  over  according  to  the 
rights  of  the  parties  Interested.  The  order  ap- 
pealed from  does  not  dlsdose  the  grounds  of 
the  decision,  but  we  apprehend  the  learned  trial 
Judge  fully  rec(^nized  the  familiar  principle  of 
law  stated,  and  nevertheless  found,  on  the  af- 
fidavits presented,  that  the  assignment  to  the 
!^  :)UthweBtem  Land  Company  did  not  pas  to  the 
latter  any  property  or  right  now  represented  by 
the  fund  in  controversy,  and  hence  denied  ap- 
pellant's motion.  It  clearly  appears  from  the 
affidavits  that  on  the  1st  day  of  September, 
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1883,  reeiKindent  was  the  owner  In  his  own 
right  of  stock  in  the  defendant  loan  associa- 
tion to  the  amount  of  $67.50,  and  that  he  held 
the  legal  title  to  other  stock  in  soch  association, 
In  trust  to  convert  the  same  into  money,  and 
pay  over  half  the  proceeds  thereof  to  his  cestuis 
que  trustent  after  deducting  his  costs,  disbuise- 
ments,  and  expenses.  The  affidavits  further 
show  that  the  stock  had  been  wrongfully  can- 
celed by  the  association;  that,  for  the  purpose 
of  carrying  out  the  aforesaid  trust,  and  of  re- 
covering the  value  of  the  stock  owned  by  plain- 
tier  ii)  his  own  right,  this  action  was  brought; 
and  that  he  thereafter  made  an  assignment  to 
the  petitioner  of  his  property,  described  as  fol- 
lows: "AH  right,  title,  and  Interest  in  and  to  all 
propeity,  real  and  personal,  legal  and  equitable, 
which  I  now  own,  or  claim  to  own,  or  in  which 
I  have  any  Interest"  At  that  time  there  can 
be  no  serious  controversy  but  that  respondent 
was  the  sole  owner  of  stock  to  the  amount  of 
167.50,  and  of  an  Interest  In  the  stock  held  in 
trust,  measured  by  the  value  of  the  labw  and 
disbursements  already  expended  In  his  efforts 
to  reduce  the  same  to  money,  having  regard  for 
the  whole  amount  of  labor  necessary  to  fully 
carry  out  the  trust,  and  the  total  ultimate  com- 
pensation th»efor.  Necessarily,  the  value  of 
such  interest  could  not  be  determined  In  ad- 
vance of  a  recovery  In  the  action.  Nevertheless, 
it  was  an  Interest  in  property  which  passed  to 
the  petitioner  by  the  yery  broad  and  general 
language  of  the  assignment  The  rule  Is  that  all 
choses  In  action  which  survive  the  person  and 
vested  rights  ad  rem  and  In  re,  possibilities 
coupled  with  an  hiterest  and  claims  growing 
out  of  and  adhering  to  property,  are  assignable. 
Webber  v.  Qnaw,  46  Wis.  118,  49  N.  W.  830. 
The  obligation  resting  upon  respondent  to  ex- 
ecute the  troBt,  which  required  the  perform- 
ance of  his  personal  and  professional  services 
for  his  principal,  was  not  affected  by  the  as- 
signment so  88  to  vest  In  the  petitioner  any 
right  to  such  services,  or  to  respondent's  earn- 
ings, after  the  date  of  such  assignment.  No 
greater  rl^t  passed  by  such  assignment  than 
the  value  of  the  reapondent's  interest  at  the 
time  of  its  execution,  determinable,  in  futuro, 
as  heretofore  indicated.  He  bad  a  rigtrt  to 
proceed  with  the  execution  at  his  trust,  regard- 
less of  the  protest  of  appellant;  and,  as  the 
daim  for  his  own  stock  was  Joined  with  the 
claims  held  In  trust,  and  there  was  no  demand 
for  the  Interests  to  be  severed,  he  had  a  right 
to  disregard  the  protest  altogether.  But  when 
the  stock  was  finally  converted  into  money  by 
the  recovery  of  the  Judgment,  and  payment 
thereof  into  court,  the  fund,  less  the  amount 
represented  by  the  interests  of  the  cestuis  que 
trustent,  and  the  value  of  respondent's  services, 
and  the  costs  and  disbursements  sulwequent  to 
the  assignment,  belonged  to  the  petitioner.  Such 
b^ng  the  situation  at  the  time  of  the  making  of 
this  aH>Ucation,  the  court  should  have  pro- 
ceeded, according  to  the  estabUshed  practioe  In 
such  cases,  to  determine  the  interest  of  the  pe- 
titioner In  the  fond,  and  to  have  provided  for 
n«yment  to  it  of  the  amount  of  such  interest. 


In  the  determination  of  such'  matters  the  court 
has  broad  discretionary  powers.  In  the  exer- 
cise of  such  powers  it  may  determine  such  a 
matter  on  affidavits,  or  may  award  an  Issue  fttr 
determination  by  a  trial  before  a  referee,  or 
the  court,  or  the  conrt  and  a  Jury,  as,  in  the 
exercise  of  sound  Judicial  discretion,  may  ap- 
pear to  the  trial  Judge  best  calculated  to  sub- 
serve the  ends  of  Justice.  Where  the  rij^ts  of 
parties  turn  on  disiiuted  questions  of  fact,  the 
better  practice  Is  to  award  an  Issue  for  trial  In 
one  of  the  ways  Indicated;  and  it  is  proper  to 
observe  that  cases  may  arise  where  the  deter- 
mination of  the  controversy  requires  a  decision 
respecting  questions  of  fkct  of  such  a  character, 
upon  conflicting  evidence,  that  a  refosal  to 
award  an  issue  for  trial  as  indicated  would  be 
held  an  abuse  of  Judicial  discretion.  The  order 
of  the  circuit  court  la  reversed,  and  the  proceed- 
ing remanded  for  further  proceedings  in  ac- 
cordance with  this, opinion. 


KIDDER  V.  KNIGHTS  TBMPLABS  & 
MASONS  LIFE  INDEM- 
NITY CO. 
(Supreme  Court  of  Wisconsin.     Dec.  16,  1886.) 

LirsISSURAXCE— BKBAOHOrCOSDITIONS— Waivsk 
— ACCEPTINQ  PkOOFS  OF    LoSS. 

A  mutual  life  aasociatian  ia  estopped  to  claim 
a  forfeiture  of  a  policy  for  breach  of  a  condition 
forbidding  the  insured  to  reside  south  of  a  partic- 
ular parallel  of  latitude,  when  the  general  man- 
ager of  the  association,  acting  within  the  scope 
of  his  duties,  after  receiving  proofs  of  loss  wliich 
•how  on  their  face  that  the  insured  resided  with- 
in the  prohibited  territory  at  the  time  of  hi» 
death,  returns  them  to  the  beneficiary  for  amend- 
ment, inclosing  blanks  for  making  new  proofs,  if 
necessary,  and  the  beneficiary,  at  a  substantial 
expense,  makes  the  desired  corrections. 

Appeal  from  circuit  court.  Ban  Claire  coun- 
ty;  W.  F.  Bailey,  Judge. 

Action  by  Ida  C.  Kidder  against  the 
Knights  Templars  &  Masons  Life  Indem- 
nity Company  to  recover  on  a  policy.  Fron» 
a  Judgment  for  plaintiff,  defendant  appeals. 
Atflrmed. 

This  was  an  action  on  a  policy  of  life  in- 
surance on  the  life  of  George  A.  Bufflngton 
In  the  sum  of  $5,000,  brought  by  the  plaintiff 
as  beneficiary,  to  recover  that  sum,  and  the 
further  sum  of  $700  for  assessments  paid  on 
the  policy.  The  defense  was  that  the  said 
Buffington  was  not  a  member  of  the  defeud- 
ant  corporation  at  the  time  of  his  death;  that 
for  a  long  time  prior  thereto,  and  at  the  tim6 
of  his  death,  he  had  violated  and  was  violat- 
ing the  conditions  of  the  policy,  comprised  in 
the  fifth  paragraph  of  the  policy,  to  the  ef- 
fect that  the  assured  was  permitted  to  reside 
In  any  settled  portion  of  the  Western  HemN 
sphere,  lying  north  of  the  thirty-second  paral- 
lel of  north  latitude,  and  in  the  United  States 
lying  south  of  the  said  thirty-second  parallel, 
"excepting  between  the  first  day  of  July  and 
the  first  day  of  November  in  any  year,"  with- 
out the  knowledge  or  consent  of  the  company 
previously  given  in  writing.  In  that,  on  or 
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about  tte  iBt  of  Jqjy,  1883,  he  left  lite  borne 
and  residence  In  the  city  of  Eau  Claire,  Wis., 
and  went  to  De  Land,  in  Yolusla  county,  Fla., 
south  of  said  thirty-second  parallel  of  lati- 
tude, -with  the  intention  and  for  the  purpose 
of  there  remaining  and  residing,  and  that  he 
did  thereafter,  up  to  the  time  of  his  death, 
September  16,  1893,  continuously  remain  and 
reside  at  said  last-named  place,  without  the 
■knowledge  or  consent  of  any  officer  of  the 
company.  The  policy  also  provided  that, 
"upon  the  violation  of  any  of  the  conditions 
contained  in  the  policy,  it  should  be  null  and 
void,  without  action  on  the  part  of  the  com< 
pany,  or  notice  to  the  insured  or  beneficiary, 
and  all  payments  made  thereon,  and  all  sur- 
plus of  profits  forfeited  to  the  company,"  etc. 
At  the  trial,  before  the  court  and  a  jury,  it 
appeared  that  notice  of  the  death  of  the  in- 
sured was  given  to  the  defendant  company 
September  22,  1808.  The  attorney  for  the 
beneficiary,  November  8,  1883,  wrote  to  the 
company  to  ascertain  the  date  of  the  original 
policy,  and  who  was  the  beneficiary  named 
in  It.  On  the  9th  of  that  month  this  letter 
was  anrwered  by  W.  H.  Gray,  general  man- 
ager of  the  company,  who  testified  to  hav- 
ing received  a  letter,  dated  November  18, 
1808,  from  said  attorney,  with  inclosed  proofs 
of  loss,  and  that  he  answered  said  letter  on 
the  21st  of  the  same  month.  The  letter  of 
November  ISth  requested  said  general  man- 
ager to  advise  said  attorney  "bow  much  Mrs. 
Kidder,  the  beneficiary,  is  entitled  to  under 
this  policy,  in  addition  to  $5,000.  She  would, 
of  course,  be  much  pleased  to  receive  prompt 
payment,  and  be  kind  enough  to  advise  me 
when  the  same  may  be  expected."  The  let- 
ter of  the  general  manager  to  the  attorney  for 
the  plaintiff,  dated  Chicago,  November  21, 
1898,  was  as  follows:  '-'Dear  Sir:  Inclosed 
herewith  please  find  proofs  of  loss  in  the  case 
of  O.  A.  Bufflngton,  returned  for  correction. 
All  the  certificates  give  the  date  of  the  death 
as  September  17th,  with  the  exception  of  the 
physician's,  which  gives  it  as  September 
16th.  We  would  ask  that  you  give  us  the 
correct  date  of  the  death,  and  have  the  cer- 
tificate made  to  correspond.  Also,  In  answer- 
ing the  question  'In  what  capacity  do  you 
make  the  claim?'  add  to  the  answer,  'As 
<laiighter.'  Please  give  this  your  early  atten- 
tion, return,  and  oblige,  yours,  respectfully, 
W.  H.  Gray,  General  Manager."  The  wit- 
ness further  testified  that  the  proofs  of  loss 
were  returned  In  a  letter  stating:  "As  to 
the  date  of  death  and  capacity  in  which  the 
beneficiary  claims  insurance,  I  have  correct- 
ed the  proofs  to  correspond  with  your  ideas. 
The  physician's  statement  in  regard  to  the 
date  of  death  must,  of  course,  be  correct,  as 
the  undertaker  at  Ban  Claire  and  the  friends 
of  the  claimant  were  not  present  In  Florida 
at  the  time  of  the  death.  Inclosed  I  return 
the  papers  to  yon,  pursuant  to  your  letter." 
On  the  27th  of  December,  18^  the  general 
maoai^r  wrote  to  the  attorney  for  the  plain- 
tiff as   follows:     "Dear  Sir:    The   loss  of 


George  A.  Bufflngton  has  been  carefully  con- 
sidered by  our  executive  committee.  I  am 
sorry  to  s'">y  to  you  that  we  find,  from  the 
proofs  of  loss,  that  Sir  Knight  Bufflngton  for- 
feited his  policy  in  this  company  by  violating 
the  stipulation  referring  to  residence  below 
the  thirty-second  parallel  of  north  latitude. 
With  beet  wishes,  etc.,  W.  H.  Gray,  General 
Manager."  The  witness  further  testified, 
that  was  the  end  of  the  correspondence.  On 
cross-examination  he  testified  that,  when  he 
received  the  letter  dated  September  22,  180.% 
"I  knew  that  Mr.  Bufflngton  had  resided  in 
Eau  Claire.  •  •  •  He  told  me  himself, 
when  I  saw  him,  that  he  resided  in  Eau 
Claire.  All  our  communications  were  to  him 
at  Eau  Claire,  and  he  paid  ail  bis  different 
assessments  through  the  National  Bank  of 
Blau  Claire.  •  •  •  We  had  no  knowledge 
of  where  he  died,  other  than  that  received  in 
the  communication  dated  November  8th. 
That  letter  stated  he  died  at  De  Land,  Flori- 
da, on  the  16th  day  of  September  last.  When 
we  received  the  letter  of  November  18th  we 
had  no  Information  on  the  subject  of  his 
death,  other  than  that  contained  in  the  three 
previous  letters  from  the  plaintiff's  attorney, 
except  that  which  was  contained  In  the  pa- 
per, called  the  "proofs  of  loss,'  inclosed  with 
his  third  letter,  dated  November  ISth.  We 
did  not  know,  when  we  received  that  letter, 
that  Mr.  Bufflngton  bad  violated  any  provi- 
sion of  his  policy  In  respect  to  where  he 
should  reside  or  travel.  When  I  wrote  to  the 
attorney  my  letter  dated  November  21,  18!>3, 
In  which  I  called  attention  to  the  fact  That 
one  part  of  the  proofs  of  loss  states  the  denth 
of  Mr.  Bufflngton  at  a  different  time  than  an- 
other, and  siiggesting  that  the  words  'as 
daughter'  be  added  to  an  answer,  I  did  not 
know  that  any  provision  of  the  policy  in  re- 
spect to  residence  or  travel  had  been  violat- 
ed. I, did  not  suspect  or  believe,  at  that 
time,  that  any  provision  of  the  policy  In  that 
respect  had  been  violated.  •••  I  be- 
lieved that  the  policy  had  not  been  violated 
as  to  any  of  Its  terms."  The  witness  identi- 
fied the  proofs  of  loss  shown  him,  and,  refer- 
ring to  the  question,  "Did  the  deceased  vio- 
late any  condition  of  the  above-mentioned 
policy  In  respect  to  residence,  travel,  occupa- 
tion, use  of  spirituous  liquors,  dueling,  sui- 
cide, violation  of  the  law,  or  had  he  been  con- 
victed of  felony?"  to  which  the  answer  was, 
"No,"  he  testified  that  that  was  what  led 
him  to  believe  there  had  been  no  violation  of 
the  policy,— that  he  believed  that  the  answer 
was  true.  The  changes  made  In  the  proofs 
were  by  adding  the  words  "as  daughter"  to 
the  answer,  "As  beneficiary  named  in  the 
policy,"  in  respect  to  the  capacity  or  title  in 
which  the  claimant  made  her  claim,  and  the 
date  In  three  places  was  changed  from  Sep- 
tember 17tb  to  September  lOtb,  to  make  the 
statement  of  the  claimant,  the  friend,  and 
the  undertaker  correspond,  as  to  the  date  of 
death,  with  the  date  In  the  certificate  of  the 
attending  physician.    Witness  further  testi- 
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fled:  That  he  yraa  not  an  officer  of  the  de- 
fendant company,  but  was  a  director,  and 
was  employed  as  general  manager.  That  he 
bad  no  authority  to  pass  upon  the  validity  of 
claims.  No  one  has  any  such  authority,  ex- 
cept the  board  of  directors  and  the  finance 
committee,  to  whom  has  been  delegated  that 
power.  That  when  he  wrote  to  the  claim- 
ant's attorney  the  letter  dated  December  27, 
1893,  declaring  the  policy  forfeited,  be  had  no 
Information  In  regard  to  the  violation  of  the 
policy  in  respect  to  travel  and  residence 
which  he  did  not  have  when  he  wrote  the  let- 
ter suggesting  that  these  corrections  or  chan- 
ges be  made  in  the  proofs  of  loss.  That  be 
had  no  knowledge  of  any  violation  of  the  pol- 
icy other  than  was  contained  In  the  corre- 
spondence. That  the  way  he  came  to  write 
that  letter  was,  the  proofs  of  loss  were  pre- 
sented to  the  finance  committee,  and  in  look- 
ing over  the  proofs  of  loss  carefully  one  of 
the  members  suggested  that  the  policy  might 
be  violated,  and  that  the  claimant's  answer, 
"No,"  was  not  in  fact  true,  and  that  the  com- 
mittee instructed  witness  to  write  a  letter  de- 
clining to  pay,  upon  the  ground  that  the  pol- 
icy had  been  violated  by  virtue  of  the  insured 
having  resided  south  of  the  thirty-second  par- 
alleL  Being  asked  to  point  out  in  the  proofs 
of  loss  what  It  was  that  was  discovered 
which  aroused  his  suMpIcions,  his  answer  was 
that,  "In  Dr.  Lyon's  statement,  In  answer  to 
the  question,  'Place  and  date  of  death,'  he 
says,  'At  his  residence,  Volusia  county,  Flori- 
da, September  16,  1893.'  Another  question: 
'How  long  had  you  been  his  usual  medical 
adviser?'  Answer:  'About  2  years.'  Anoth- 
er question:  'What  had  been  his  several  oc- 
cupations? And  the  answer  was:  'Manu- 
facturing and  orange  grower.'  As  to  'place 
of  residence,'  *Eau  Claire,  Wisconsin,  and  Vo- 
lusia county,  Florida.'  And  in  answer  to  the 
question,  'Duration  of  last  illness,'  the  an- 
swer was,  '42  days.'  Another  question  was, 
'Date  of  last  visit,'  and  the  answer,  'Septem- 
ber 15,  1883,  and  remained  in  attendance  un- 
til his  death.'  These  were  the  things  that 
led  to  the  suspicion  that  the  terms  of  the  pol- 
icy had  been  violated."  Question  to  witness: 
"Then  the  committee  had  no  knowledge  or 
Information  upon  the  subject  except  that?" 
Answer:  "That  is  all."  Proofs  of  loss  were 
received  In  evidence  in  connection  with  this 
testimony.  Plaintiff's  attorney  testified  that 
she  was  put  to  an  expense  in  the  making  of 
the  original  proofs  of  $25,  which  she  paid, 
and  the  expense  that  she  was  put  to  In  mak- 
ing corrections  in  the  original  proofs,  as  re- 
quested, and  the  returning  of  them,  was  $10, 
which  she  had  also  paid.  Testimony  was 
given,  on  the  part  of  the  plaintiff,  to  the  ef- 
fect that  the  Insured  had  lived  in  Eau  Claire, 
Wis.,  S8  years,  and  ever  since  May,  1857. 
This  testimony  was  objected  to  on  the  ground 
that  it  was  not  competent  for  the  plaintiff  to 
contradict  the  statement  made  in  the  proofs 
of  loss,  there  being  a  statement  contained 
therein  that  the  defendant  had  his  residence 


to  Volusia  county,  Fla.  l^laintiff  havbig  rest- 
ed, the  defendant  moved  for  a  nonsuit,  which- 
was  denied.  The  defendant  produced  no  evi- 
dence, and  the  Jury,  on  motion  of  the  plain- 
tiff's counsel,  were  instructed  to  render  a  ver- 
dict in  her  favor  for  $6,011.35,  upon  which 
the  plaintiff  had  Judgment.  The  defendant 
appealed. 

Doollttle  &  Shoemaker,  for  appellant.  H. 
H.  Hayden,  for  respondent. 

FINNEY,  J.  (after  stating  the  facts).  The 
view  that  we  feel  compelled  to  take  of  this 
case,  under  previous  decisions  of  this  court, 
renders  it  unnecessary  to  consider  whether 
the  construction  of  the  provisions  of  the  poli- 
cy, in  respect  to  the  residence  of  the  insured 
south  of  the  thirty-second  parallel  of  north 
latitude,  adopted  by  the  circuit  court  in  di- 
recting a  verdict  in  favor  of  the  plaintiff,  was 
correct  or  not  Assuming  that  it  was  errone- 
ous, and  that  a  forfeiture  of  the  policy  upon 
the  ground  insisted  on  had  occurred,  still  we 
think  it  was  waived  by  the  company  calling 
on  the  claimant,  through  its  general  manager, 
to  correct  and  amend  her  proofs  of  loss,  and 
by  her  compliance  with  such  request  at  an 
expense  to  her  of  $10,  and  the  consequent  de- 
lay in  the  collection  of  her  claim,  and  that 
the  company  is  now  estopped  from  insisting 
that  the  policy  was  forfeited.  The  general 
manager  of  the  company,  Mr.  Gray,  was  one 
of  the  directors  of  the  company,  and  it  clear- 
ly appears  that  it  was  within  the  Scope  of  his 
duties  as  such  general  manager  to  conduct 
correspondence  with  claimants  under  policies, 
to  receive  proofs,  and  to  call  on  them  as  oc- 
casion might  occur  for  further  or  amended 
proofs.  Notice  to  him  in  respect  to  a  loss, 
and  the  particulars  thereof,  was  certainly  no- 
tice to  the  company;  and  to  calling  on  a 
claimant  for  further  or  amended  proofs,  and 
making  requests  in  relation  thereto,  he  must 
be  considered  as  havtog  lawfully  represent- 
ed it.  'lue  company  was  informed,  by  the 
letter  of  the  claimant's  attorney  of  November 
8th  to  the  general  manager,  that  the  insured 
died  at  De  Land,  Fla.,  on  the  16th  of  Sep- 
tember, 1883,  and  sent,  through  him,  to  such 
attorney,  on  the  next  day  suitable  blanks  for 
making  proofs  of  loss.  These  proofs  were 
made  out  and  forwarded  at  an  expense  to  the 
claimant  of  $25,  and  subsequently  she  in- 
curred a  further  expense,  as  stated,  in  cor- 
recting and  amending  them  at  the  instance 
and  request  of  such  general  manager.  The 
proofs  as  originally  submitted,  and  when  re- 
turned for  amendment  and  correction,  show- 
ed upon  their  face  the  ground  of  forfeiture 
relied  on  by  the  defendant  with  such  degree 
of  clearness  and  certainty  as  to  have  pre- 
cluded any  reasonable  doubt  of  the  duty  of 
the  company  to  have  at  once  stood  on  the  de- 
fensive and  denied  the  loss.  The  general 
manager  evidently  had  in  his  hands  and  ex- 
amined the  proofs  quite  critically,  to  enable 
him  to  point  out  the  defects  mentioned  in  his 
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tetter  to  the  claimant's  attorney.  The  time 
had  then  arrived  for  the  company  to  deter- 
mine, either  to  insist  upon  the  forfeitore,  or 
to  continue  to  deal  with  the  claimant  on  the 
basis  that  the  policy  remained  a  continuing 
contract,  binding  upon  the  claimant  and  on 
the  company.  It  is  hardly  possible  that  the 
general  manager  could  have  discovered  the 
defects  In  the  proofs  pointed  oat  in  his  letter 
without  also  discovering  that  the  certificate 
of  the  attending  physician.  Dr.  Lyon,  show- 
ed that  the  insured  died  at  his  residence, 
Volusia  county,  Fla.,  September  16,  1803; 
that  he  had  been  his  attending  physician 
about  two  years;  that  the  occupations  of  the 
Insured  were  manufacturing  and  orange 
grower;  and  as  to  place  of  residence,  "Ban 
Claire,  Wisconsin,  and  Volusia  county,  Flori- 
da"; that  the  duration  of  his  last  illness  was 
42  days,  and  the  date  of  the  last  visit  of  the 
physician  was  September  15,  1893;  and  that 
be  remained  in  attendance  until  his  death. 
With  this  information  before  him,  the  general 
manager  returned  the  proofs.  Inclosed  in  the 
letter  already  mentioned,  for  correction  and 
amendment,  and  also  Inclosed  a  full  set  of 
blanks  for  making,  If  need  be,  entirely  new 
proofs.  It  was  upon  the  Identical  statements 
embraced  In  the  proofs  as  first  furnished  that 
the  finance  committee  repudiated  any  liabili- 
ty for  the  loss.  It  is  shown  that  they  had 
no  other  Information  on  this  subject  than 
these  statements.  After  a  month's  delay, 
they  Instructed  the  general  manager  to  write 
a  letter  declining  to  pay,  upon  the  ground 
that  the  policy^  had  been  violated  by  virtue  of 
the  residence  of  the  insured  south  of  the 
thirty-second  paralleL  In  May,  Ins.  {  605, 
cited  with  approval  in  2  Bac.  Ben.  Soc.  I  42,  It 
is  stated  that,  "the  terms  'estoppel'  and  "waiv- 
er,' though  not  technically  identical,  are  so 
nearly  allied,  and,  as  applied  in  the  law  of 
insurance,  so  like  In  the  consequences  which 
follow  their  successful  application,  that  they 
are  used  indiscriminately  by  the  courts."  In 
Diehl  V.  Insurance  Co.,  58  Pa.  St  443,  it  is 
said,  that  a  waiver  of  breach  of  conditions 
"never  ocean  onless  Intended,  or  where  the 
act  relied  on  ought,  in  equity,  to  estop  the 
party  from  denying  It"  And  In  BIgelow, 
EiStop.  27,  it  is  said  that  "another  kind  of  es- 
toppel by  conduct  may  arise,  to  wit,  by  a  par- 
ty to  a  contract  or  transaction  Inducing  the 
other  to  act  in  the  belief  that  the  former  will 
waive  certain  rights  he  might  otherwise 
maintain  against  the  holder." 

The  rule  of  waiver  by  estoppel,  as  ap- 
plied to  the  facts  in  this  case,  has  been  so 
often  declared  in  this  state  that  extended  dls- 
cuBsion  would  be  out  of  place.  The  doctrine 
Is  stated  by  Cole,  G.  J.,  In  Cannon  v.  Insur- 
ance Co.,  68  Wis.  593,  11  N.  W.  11,  to  be 
"that  a  party  cannot  occupy  Inconsistent 
grounds  or  positions;  that  one  who  relies  up- 
on the  forfeiture  of  a  contract  cannot,  at  the 
same  time,  treat  the  contract  as  an  existing, 
valid  one,  nor  call  upon  the  other  party  to  the 
contract  todo  anything  required  by  It;  or,  to  ap- 


ply the  proposition  to  the  precise  facts  In  the 
case,  that,  as  the  defendant  in  its  correspond- 
ence with  the  attorneys  of  the  plaintiff,  after 
full  knowledge  of  the  forfeiture,  saw  fit  to  call 
for  additional  proofs  of  loss,  recognizing  by 
this  act  the  continued  validity  of  the  policy, 
it  could  not  after  the  plaintiff  had  gone  to 
the  expense  and  trouble  of  furnishing  these 
proofs,  change  its  ground  and  claim  that  the 
policy  was  no  longer  in  force."  Several  for- 
mer cases  In  this  court  were  cited  In  support 
of  this  proposition,  and  It  was  said  that  "they 
certainly  settled  the  rule  of  law  for  tills 
state."  Webster  v.  Insurance  Co.,  36  Wis.  67;^ 
Northwestern  Mat  Life  Ins.  Co.  v.  Germa- 
nia  Fire  Ins.  Co.,  40  Wis.  440;  Gans  v.  In- 
surance Co.,  43  Wis.  108.  See,  also,  Oshkosh 
6as-Llght  Co.  T.  Germanla  Fire  Ins.  Co.,  71 
Wis.  454,  37  N.  W.  819;  Jerdee  v.  Insurance 
Co.,  75  Wis.  S45,  44  N.  W.  636.  It  seems  to 
be  well  established  that  such  waiver  may 
arise  from  the  act  of  the  general  agent  of  the 
company  In  relation  to  any  matter  within  the 
scope  of  his  authority,  and  the  acts  of  the 
general  manager  of  the  defendant  In  refer- 
ence to  proofs  of  loss,  and  In  requests  tor 
amendments  or  corrections  thereof,  are,  we 
think,  within  the  rule.  2  Bac.  Ben.  Soc.  426. 
The  amount  of  expense  Incurred  by  the  claim- 
ant If  substantial,  is  not  material  In  Jerdee 
V.  Insurance  Co.,  supra,  which  was  the  case 
of  a  mutual  company,  the  amount  was  but 
$5;  and  in  Northwestern  Mut  Life  Ins.  Co. 
V.  Germanla  Fire  Ins.  Co.,  40  Wis.  446,  the 
expense  was  quite  small,  but  there  was  a 
loss  of  interest  on  the  claim  caused  by  delay. 
The  rule  as  to  waiver  of  forfeitures  by  estop- 
pel is  regarded  as  applicable  to  policies  in 
mutual  fire  and  mutual  benefit  companies. 
Stylow  V.  Insurance  Co.,  68  Wis.  224,  34  N. 
W.  151;  Whiting  v.  Insurance  Co.,  76  Wis. 
599,  45  N.  W.  672;  Jackson  v.  Association,  7& 
Wis.  463-472,  47  N.  W.  733;  True  v.  Associa- 
tion, 78  Wis.  287,  47  N.  W.  520;  McKlnney  v. 
Insurance  Soc.  89  Wis.  653-658,  62  N.  W. 
413;  Selbel  v.  AssociaUon  (Wis.)  68  N.  W. 
1011.  But  the  doctrine  of  estoppel  cannot 
be  successfully  invoked  to  create  a  liability 
not  contracted  for,  or  one  which  would  be 
outside  or  in  violation  of  the  powers  of  the 
company.  McCoy  v.  Association,  92  Wis.  578- 
58i,  66  N.  W.  697.  Like  stock  companies, 
these  companies  act  and  deal  with  their  pa- 
trons by  and  through  their  officers  and  agents, 
and  we  are  not  aware  of  any  sound  reason 
for  holding  that  they  will  not  like  stock  com- 
panies, be  affected  and  bound,  as  by  estop- 
pel, by  reason  of  the  acts  and  conduct  of  such 
officers  and  agents  within  the  scope  of  their 
duties.  It  seems  to  be  settled  that,  "in  the 
absence  of  express  provisions  In  the  charter 
of  mutual  life  Insurance  companies  limiting 
the  scope  of  the  duties  and  powers  of  such 
officers  or  agents,  it  must  be  presumed  that 
each  person,  in  becoming  a  member  of  the 
company,  impliedly  consents  that  it  shall  bo 
represented  by  such  officers  and  agents  as 
are  reasonably  necessary  for  the  transaction 
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of  Its  business,  and  that  they  shall  possess 
the  powers  and  perform  the  duties  ordinari- 
ly possessed  and  performed  by  such  officers 
and  agents."  NIbl.  Mat  Ben.  Soc.  {  95,  and 
cases  cited.  Insurance  Oo.  v.  Foote,  79  111. 
362. 

The  facts  were  undisputed,  and  the  question 
of  waiver  was  one  of  law  for  the  court  We 
are  not  unmindful  that  Oray,  the  general 
manager,  testified  that,  when  he  wrote  the 
letter  of  November  2l6t,  to  the  claimant's  at- 
torney, requesting  the  amendment  and  cor- 
rection of  the  proofs,  and  sending  him  blanks, 
that  he  did  not  know  or  suspect  or  believe 
that  any  provision  of  the  policy  in  respect  to 
residence  or  travel  had  been  violated,  al- 
though the  fact  is  he  bad  been  informed,  in 
the  letter  to  him  of  November  8th,  notifying 
the  company  of  the  death  of  the  insured, 
that  he  died  in  Volusia  county,  Fla.,  and  al- 
though It  is  evident  from  his  letter  of  No- 
vember 2lBt,  that  he  had  handled  and  care- 
fully examined  the  proofs,  and  he  does  not 
deny  but  that  he  had  read  and  examined 
them,  as  It  was  clearly  his  duty  to  the  claim- 
ant and  to  the  company  to  have  done  with 
reasonable  care  and  dispatch.  They  show 
that  the  insured  died  within  the  alleged  In- 
hibited territory,  and  that  he  had  been  a  so- 
journer and  dwelling  therein  for  a  period 
of  six  weeks,  and  contained  evidence  upon 
which  It  was  quite  clear  that  the  facts  relied 
on  as  a  ground  of  forfeiture  were  well  found- 
ed. The  certificate  containing  them  was  a 
sworn  certificate.  The  company  mnst  be  held 
affected  by  notice  of  these  facts,  and  nei- 
ther Mr.  Gray  nor  any  of  its  officers,  with 
these  facts  t>efore  them  can  now  be  heard  to 
say  that  they  did  not  personally  know  or  be- 
lieve that  there  had  been  a  forfeiture.  The 
claimant  in  her  subsequent  action,  had  a 
right  to  suppose  that  he  had  acted  with  dili- 
gence, and  had  read  the  proofs,  and  formed 
the  only  conclusion  the  facts  stated  would 
warrant  There  was,  therefore,  no  question 
for  the  Jury,  and  the  court  properly  directed 
a  verdict  for  the  plaintiff.  The  Judgment  of 
the  circuit  court  is  affirmed. 


DAT  et  •!.  V.  TOWN  OF  PELICAN. 

(Supreme  CV>urt  of  WiscooshL     Dec.  16,  1896.) 

Taxation  —  Action  to  Rbcovcr  Baor   Illboal 
Tax— Pkoof  op  Imbqdality— Saw  Logs— Situs 

roK  ASSBSSMBNT  —  tiALB  OX  MaT  1»T — ASSBSS- 
MRNT  TO  VeNDBB. 

1.  Under  Sanb.  &  B.  Ann.  St.  S  1164,  deelar- 
Inc  that  any  person  "aRgrleved"  by  the  coiie«- 
tion  of  an  unlawful  tax  may  recover  the  same  if 
he  had  paid  "more  than  his  equitable  share," 
proof  of  illef^al  and  void  additlous  to  the  assess- 
ment, which  increased  plaintiffs  taxes,  is  not 
sufficient  to  entitle  him  to  recover,  if  it  appears 
that,  bad  he  made  a  truthful  return  of  bis  prop- 
erty, he  wonid  have  been  properly  taxed  for  the 
whole  or  a  material  part  of  the  illegal  tax. 

2.  Laws  1881,  c.  473,  i  2,  provides  that  all 
■aw  lofsa  cut  within  six  months  prior  to  April  1st 
•hall  be  assessed  in  the  district  where  they  are 
pUed  for  shipment  except  that  logs  to  be  sawed 


In  any  mill  In  the  state  owned  by  the  owner  of 
the  loea  shall  be  assessed  in  the  district  where 
the  mul  is  located.  Section  3  makes  it  the  duty 
of  the  assessor  in  any  district  in  which  saw  logs 
cut  within  six  months  prior  to  April  1st  may  be 
piled  to  ascertain  the  amonnt  of  such  property 
which  may  be  or  may  have  been  in  his  district 
"at  any  time  during  the  month  of  April,"  to  fix 
the  value  thereof,  and  assess  the  same  to  the  own- 
er as  of  April  Ist  etc.  Held,  that  saw  logs  cut 
and  piled  for  shipment  within  six  months  of  April 
1st,  and  which,  before  that  date,  are  shipped  to 
a  mill  in  another  assessment  district,  to  be  man- 
ufactured into  lumber,  are  assessahle  In  the  lat- 
ter district 

3.  Personal  property  transferred  on  Kay  1st 
may  be  assessed  to  the  vendee. 

Appeal  from  clrcnit  court  Oneida  cooaty; 
Charles  V.  Bardeen,  Judge. 

Action  by  John  Day  and  others  against  the 
town  of  Pelican  to  recover  back  part  of  a 
tax  alleged  to  have  been  Illegally  assessed 
against  plaintiffs.  Judgment  for  plaintiffa, 
and  defendant  appeals.    Reversed. 

This  action  was  brought  to  recover  $1,- 
181.^,  part  of  a  tax  of  $1,614.38,  assessed 
against  the  plaintiffs,  who  were  engaged  In 
the  manufacture  of  lumber  at  Rhinelander, 
in  the  town  of  Pelican,  Wis.,  illegally,  as  It 
was  claimed;  payment  thereof  having  been 
made  under  protest  to  prevent  the  seizure 
and  sale  of  their  property.  The  plaintiffs 
made  a  return  to  the  assessor  of  saw  logs, 
without  stating  any  quantity,  valued  at  $8,- 
250,  as  being  all  of  their  personal  property 
liable  to  taxation  In  the  defendant  town  May 
1,  1892.  It  was  alleged  by  the  plaintiffs  that 
the  valuation  of  $8,250,  so  returned,  had  been 
raised  by  the  assessor  or  board  of  review, 
without  notice  to  them,  and  that  they  had  no 
personal  property  In  the  town  liable  to  assess- 
ment exceeding  In  value  the  amount  so  re- 
turned. The  defendant.  In  its  answer,  among 
other  things,  alleged  that  the  plaintiffs  had 
personal  property  liable  to  assessment  great- 
ly exceeding  $8,250;  and  that  the  assessment 
of  valuation  thereof  at  $30,750,  upon  which 
the  entire  tax  of  $1,614.38  had  been  extend- 
ed, was  fair.  Just,  and  equitable;  and  that 
they  had  been  called  upon  to  pay,  and  paid, 
no  more  than  their  Just  share  of  the  taxes  of 
the  town  for  the  year  In  question.  There 
was  no  substantial  dispute  as  to  the  facts. 
The  entire  evidence  as  to  what  property  the 
plaintiffs  had,  and  its  liability  to  assessment, 
was  that  of  plaintiff  John  Day.  After  plain- 
tiffs had  delivered  their  said  statement  of 
personal  property  to  the  amount  of  $8,250,  ad- 
ditions were  made  to  the  list  without  their 
knowledge  or  consent  namely,  "one  million 
feet  of  logs  from  'Soo'  Railroad,"  with  a  valu- 
ation of  $2,500,  and  5.000,000  feet  of  timber, 
with  a  valuation  of  $20,000,  the  latter  addi- 
tion having  been  made  by  the  assessor  In 
June  or  July,  and  was  meant  as  the  assess- 
or testified,  for  lumber.  The  former  addition 
was  made  t>y  the  town  clerk  during  the  ses- 
sion of  the  board  of  review,  of  which  he  was 
a  member.  The  valuation  of  $8,290  so  re- 
turned for  saw  logs  by  the  plaintiffs  was  not 
ebanged,  so  that  the  entire  assessment  stood 


Wis.) 


DAY  T.  TOWN  OF  PELICAN. 


at  a  valnatloii  of  930,760,  aa  fixed  by  the  as- 
aessor,  as  appears  from  the  list.  Tlie  saw 
logs  owned  by  the  plaintiffs  consisted  of  two 
lots, — one  cut  in  the  town  of  Pelican,  of  about 
7,000,000  feet;  and  the  other  cnt  In  Forest 
county,  of  between  9,000,000  and  10,000.000 
feet  The  logs  cut  In  the  town  of  Pelican 
were  put  in  under  executory  contracts  be- 
tween the  plaintiffs  and  different  parties,  for 
the  purchase  and  delivery  of  divers  lots  of 
logs  which  the  vendors  in  such  contracts  were 
engaged  in  catting  In  that  town;  and  the 
quantity  received  by  the  plaintiffs  before 
and  after  the  Ist  of  May  was  about  5,634,000 
feet.  Under  said  contracts,  the  vendors  were 
to  drive  and  deliver  the  logs  to  the  plaintiffs 
at  Rhinelander,  ezce3>t  Gibson,  who  agreed 
to  deliver  his  logs  below  a  certain  wagon 
bridge  at  the  mouth  of  Lake  creek.  Borne 
of  said  logs  were  to  be  so  delivered  at  the 
boom,  and  some  at  Clayton's  Mill,  and  the 
amount  delivered  to  the  plaintiffs  before  the 
Ist  day  of  May  was  about  2,000,000  feet 
They  had  also  purchased  from  other  parties, 
and  owned  on  the  1st  of  May,  1892,  other 
logs  cnt  in  said  town  of  Pelican  within  six 
months,  to  an  amount,  with  those  already  de- 
livered, of  3,000,000  feet,  and  for  which  they 
were  liable  to  assessment.  It  was  shown  that 
the  plaintiffs  Intended  to  list  all  said  Pelican 
Ic^  which  they  had  received  up  to  May,  1892, 
and  also  all  of  them  that  they  expected  or 
estimated  that  they  might  receive  thereafter. 
Of  the  7,000,000  feet  of  logs  above  mention- 
ed. 3,500,000  were  purchased  from  Daniel  Mc- 
Donald, and  over  1,000,000  from  one  George 
Gibson;  and  some  question  was  made  as  to 
whether  the  title  to  such  logs  had  passed  to 
the  plaintiffs,  so  tliat  they  were  liable  to  be 
assessed  as  their  property;  and  It  appeared 
that  they  were  not  delivered  to  the  plaintiffs 
until  after  May  1,  1892.  The  logs  In  Forest 
county  had  been  cut  during  the  logging  season 
of  1891-92,  and  had  all  been  brought  to 
Rhinelander,  in  the  town  of  Pelican,  some 
days  previous  to  the  let  of  April,  1892.  There 
was  cut  from  these  logs  5,180,000  feet  of  lum- 
ber up  to  May  1st,  and  all  of  these  logs  not 
so  cut  Into  lumber  were  in  the  said  town  of 
Pelican  on  that  day.  The  plaintiff  John  Day 
testified  that  he  did  not  intend  to  list  any 
of  the  Forest  county  logs  for  assessment  In 
the  town  of  Pelican.  The  Forest  county  logs 
were  decked  np  in  the  woods  in  the  usual 
way,  some  of  them  were  taken  from  the 
stump,  and  hauled  to  the  railroad  track,  and 
some  were  placed  on  skids,  and  run  out  to 
the  main  logging  roads,  or  where  they  could 
be  loaded  on  sleighs.  Some  loading  docks 
would  hold  300,000  feet,  and  others  less.  The 
plaintiffs  had  cars  coming  often  enough  to 
take  the  logs  away  as  fast  as  they  were 
ready,  but  occasionally  the  same  were  piled 
on  the  landing  place.  There  was  a  crew  at 
each  siding  for  the  purpose  of  loading  the 
logs  on  the  cars  as  they  came,  and  they  were 
rolled  off  the  sleighs  onto  the  cars.  The 
arrangement  was  to  handle  the  logs  practicai- 
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ly  as  fast  as  they  were  hauled  In.  These  logs 
were  worth  from  $9  to  $10  per  1,000,  and 
about  5,000,000  feet  of  them  remained  on 
hand  May  1,  1m2,  at  Rhinelahder.  The  lum- 
ber cut  from  the  Forest  county  logs  up  to 
April  1st  had  been  turned  over  to  the  Keller 
Lumber  Company,  and  to  Palmer,  Fuller  & 
Co.  1,868,000  feet  of  this  lumber  was  manu- 
factured during  the  month  of  April,  of  which 
the  Keller  Lumber  Company  received  1,551,- 
000  feet  worth  $15,510;  and  Palmer,  Fuller 
&  Co.  received  317,000  feet,  worth  $7,068.— in 
aU,  $23,118.  This  lumber  had  been  piled, 
counted,  and  the  piles  marked  with  the  names 
of  these  parties;  and  It  was  turned  over  to 
them  on  the  Ist  day  of  May,  1892.  There  was 
no  testimony  to  show  that  the  plaintiffs  own- 
ed 1.000,000  feet  of  logs  on  or  from  the  "Soo" 
Railroad,  in  Forest  county,  or  to  show  that 
said  1,000,000  feet  had  been  received  by 
plaintiffs,  or  had  arrived  within  the  town  of 
Pelican  on  or  after  April  1st,  or  to  show  that 
these  logps  remained  banked  or  piled  in  For- 
est county  for  shipment  The  town  clerk  who 
made  the  entry  on  the  assessment  list  testi- 
fied that  he  could  not  tell  why  he  placed  it 
there.  The  philntlfl  Day  testified  that  their 
logging  operations  In  Forest  county  ended 
from  the  20th  to  the  25th  of  March.  The  as- 
sessor testified  that  saw  logs  were  assessed 
on  the  basis  of  40  per  cent,  of  their  actual 
value;  the  real  value  of  logs  being  $4.50 
$5,  $6,  and  $8  per  1,000.  The  evidence  tend- 
ed to  show  that  the  logs  cut  and  put  In, 
In  the  town  of  Pelican^  varied  materially  in 
value,  and  were  not  on  the  whole  an  average 
quality.  The  court  found  that  they  were 
such  as  were  valued  by  the  assessor  on  the 
board  of  review  for  said  year  at  $1.50  per 
1,000  feet  The  court  further  found  that  the 
plaintiffs  did  not  have  .or  own  upon  the  1st 
day  of  May,  1892.  any  property  In  the  town 
of  Pelican  except  saw  logs;  and  that  the  to- 
tal value  of  all  personal  property  legally  as- 
sessable to  the  plaintiffs  In  said  town  of  Pell- 
can  upon  said  1st  day  of  May  did  not  exceed 
$8,250.  according  to  the  valuation  placed  by 
the  assessor  and  the  board  of  review  for  that 
year  upon  a  similar  personal  property,  assess- 
ed In  said  town  for  taxation;  and,  as  con- 
clusions of  law,  that  the  plaintiffs  had  paid 
the  sum  of  $1,181.25  more  than  their  equi- 
table share  of  the  taxes  levied  in  that  town 
for  the  year  1892.  Judgment  was  given  in 
favor  of  the  plaintiffs  for  that  sum,  with 
costs,  from  which  the  defendant  appealed. 

Alban  &  Barnes,  for  appellant  Miller  & 
McOormIck,  for  respondents. 

PINNET,  J.  (after  stating  the  facta).  1.  It 
Is  provided  by  section  1104,  iSanb.  &  B.  Ann. 
St,  that  "any  person  aggrieved  by  the  levy 
and  collection  of  any  unlawful  tax  assessed 
against  him  In  any  town,  city  or  village,  may 
have  and  maintain  an  action  against  such 
town,  city  or  vUIage  for  the  recovery  of  all 
moneys  so  unlawfuUy  levied  and  collected  of 
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him:  •  •  •  provided,  however,  that  no  ac- 
tion shall  be  maintained  under  the  provisions 
of  this  section  unless  it  be  made  to  appear  to 
the  court  that  the  plalntUT  has  paid  more  than 
his  equitable  share  of  such  taxes."  The 
plaintiffs  were  engaged  In  logging  and  Itun- 
t>ering  at  RUnelander,  in  the  town  of  Peli- 
can; and  it  was  their  duty  under  the  law  to 
make  a  fair  and  truthful  return  of  their  per- 
sonal proi>erty  liable  to  taxation  in  that  town, 
to  the  assessor.  There  is  no  claim  that  they 
Iiad  any  personal  property  so  liable  to  assess- 
meut,  except  saw  logs  and  lumber  manufac- 
tured therefrom.  They  sought  to  recover  tiiat 
part  of  the  entire  tax  which  was  based  wholly 
on  the  addition  to  their  assessment,  without 
notice,  of  two  items,— one  of  $2,5U0,  for  1,- 
OOU.OOO  of  logs,  "on  the  'Soo'  Railroad";  and 
$20,000  for  timber.  The  defendant  town 
sought  to  show  that  the  plaintiffs  had  logs 
and  lumber  subject  to  assessment  and  taxa- 
tion in  the  defendant  town  for  that  year,  to 
an  amount  and  value  so  that  they  ought  to 
have  paid  as  large  and  pertiaps  a  larger  tax 
than  they  in  fact  paid.  The  statute  applies 
the  rule  in  equity  in  respect  to  relief  on  ac- 
coimt  of  Illegality  in  the  assessment  and  col- 
lection of  taxes,  denying  all  relief  unless  it  la 
made  to  appear  that  the  tax  proceedings  are 
not  only  illegal  and  void,  but  that  they  are 
inequitable.  The  statute,  as  applied  to  the 
present  case,  operates,  we  think,  to  prevent  a 
recovery  by  the  plaintiffs  of  the  amount  ex- 
tended on  the  illegal  additions  to  their  assess- 
ment, for  personal  property  not  listed  by 
them,  upon  whlcli,  when  fairly  assessed,  they 
should  liave  been  taxed  in  a  like  amount,  or 
wliich  would  reduce  their  recovery  to  such 
sum  as  Is  in  excess  of  their  equitable  share 
of  the  taxes  of  the  town  for  that  year.  The 
rule  governing  equitable  interference  in  cases 
of  illegal  or  void  taxation  was  stated  in  Ulxon 
V.  Oneida  Go.,  82  Wis.  &1&-Kil,  OSi  N.  W.  445, 
where  numerous  cases  in  this  court  on  tliat 
subject  are  cited;  and  it  was  held  that  a 
court  of  equity  will  not  Interfere  to  declare  a 
tax  invalid,  and  restrain  Its  collection,  unless 
the  objections  to  the  proceedings  go  to  the 
very  groundwork  of  the  tax,  and  necessarily 
affect  materially  its  principle,  and  show  that 
it  must  be  unjust  and  unequal;  that  it  Is  not 
enough  to  show  that  the  tax  proceedings  are 
Irregular  or  void,  but  it  must  also  appear  that 
they  are  inequitable.  Proof  of  illegal  and 
void  additions  to  the  assessment,  which  In- 
creased the  taxes  of  the  party  bringing  the 
action,  may  show  a  prima  facie  case,  but  the 
defendant  is  entitled,  at  least,  to  rebut  it,  and 
to  show,  by  way  of  indicating  the  tax  in 
equity,  and  Justifying  the  retention  of  the 
money  sued  for,  that,  had  the  party  made  a 
fair  and  truthful  return  of  his  property,  he 
would  have  been  properly  taxed  for  the  en- 
tire amount,  or  a  material  part  of  the  alleged 
illegal  tax.  The  plaintiff  in  such  action  can- 
not be  allowed  to  take  advantage  of  his  own 
neglect  or  breach  of  duty  under  the  law,  so 
as  to  recover  out  of  the  treasury  money  he 


has  paid  Into  It  imder  protest,  and  which  It 
was  in  fact  his  duty,  in  equity  and  good  con- 
science, to  tiave  thus  paid  in  the  first  instance. 

2.  It  is  evldoit  that  the  circuit  court  held 
that  the  5,000,000  feet  of  logs,  or  thereabouts, 
cut  In  Forest  county,  and  brought  by  rail  to 
the  town  of  Pelican,  and  which  on  May  1, 
1802,  had  not  been  sawed  into  lumber,  were 
not  liable  to  assessment  and  taxation  in  that 
town.  The  Judgment  of  that  court  goes  upon 
the  ground  that  the  plaintiffs  were  not  Ua- 
ble  to  be  assessed  for  saw  logs  in  tliat  town 
for  1892  for  a  greater  sum  than  $8,250.  The 
evidence,  Id  the  most  favorable  view  that  can 
be  taken  of  it  tar  the  plaintiffs,  shows  that 
they  should  have  l>een  assessed  for  not  less 
than  3,000,000  feet  of  logs  cut  in  the  town 
of  Pelican  during  the  previous  logging  sea- 
son, at  a  valuation  of  |4,600.  What  view  the 
court  adopted  in  respect  to  the  portion  of  logs 
cut  in  tliat  town,  and  not  delivered  by  May 
Ist,  does  not  clearly  appear.  The  plaintiff 
Day  testified  that  he  did  not  intend  to  in- 
clude in  the  assessment  as  returned  any  logs 
cut  in  Forest  county,  and  it  would  seem  that 
the  court  adopted  the  assessment  as  returned 
by  the  plaintiffs,  and  gave  Judgment  accord- 
ingly. The  5,000,000  feet  of  Forest  county 
logs  that  had  been  cut  within  «ix  montbs  pre- 
vious to  April  1,  1882,  and  which  appeared 
to  have  been  piled  in  Forest  county  for  ship- 
ment, and  were  actually  shipped  Into  the 
town  of  Pelican  some  days  prior  to  that  date, 
were  worth  about  $50,000,  and,  if  assessed  at 
40  per  cent  of  their  value  (the  rate  in  use  by 
the  assessor  that  year),  would  have  added 
$20,000  to  the  plaintiffs'  assessment  We 
think  that  these  logs  should  have  been  as- 
sessed to  the  plaintiffs  as  of  the  1st  of  May 
in  that  year,  and  that  they  never  had  a  situs 
for  assessment  and  taxation  in  the  town  in 
Forest  county  where  they  were  piled  for  ship- 
ment 

In  the  case  of  State  v.  Beilew,  86  Wis.  180, 
06  N.  W.  782,  the  question  was  whether  logs 
that  had  been  cut  and  banked  in  the  town  of 
Armstrong  six  months  before  April  Ist  and 
on  that  date  remained  in  such  town,  were 
lawfully  subject  to  assessment  in  said  town,  or 
whether  an  assessment  thereof  in  the  city  ot 
Oconto,  where  it  was  intended  that  they 
should  be  manufactured  Into  lumber,  could  be 
supported;  and  It  was  held  in  that  case  that 
all  saw  logs  cut  within  six  months  prior  to 
April  Ist,  under  section  2,  c.  473,  Laws  l«ai, 
were  to  be  assessed  In  the  assessment  district 
in  which  they  were  banked  or  piled,  except 
logs  which  were  to  be  sawed  or  manufactured 
in  a  mill  In  this  state  owned  by  the  owner  of 
such  logs,  and  they  could  be  brought  under 
the  operation  of  the  exception  in  the  act  only 
by  a  strict  compliance  with  the  proviso  follow- 
ing the  exception  in  section  2  of  said  act.  The 
decision  in  that  case  is  clearly  correct  but  the 
case  did  not  involve  the  present  question  of 
the  place  of  assessment  of  logs  cut  within  six 
months,  and  piled  for  shipment  prior  to  April 
1st,  and  which,  before  that  date,  had  been 


wis.)    NOBTHWESTEBN  W.  ft  F,  CO.  v.  MILWAUKEE  ELECTBIC  ST.  BY.  CO.     371 


shipped  to  the  mill  In  another  assessment  dis- 
trict, where  they  were  to  be  manufactured  In- 
to lumber.  The  language  used  In  the  opinion, 
owing  to  Its  generality,  and  by  reason  of  not 
having  been  expressly  limited  to  the  case  be- 
fore the  court.  Is  susceptible,  perhaps,  of  a 
broader  application  than  was  Intended,  but 
this  was  the  fault  of  the  writer.  By  the  sec- 
ond section  of  chapter  473  of  the  Laws  of 
18»1,  It  is  provided  that  "all  saw  logs  •  •  • 
cut  in  this  state,  within  six  months  prior  to 
the  l8t  day  of  April  of  any  year,  shall  be  as- 
sessed in  the  assessment  district  where  the 
same  shall  be  banked  or  piled  for  driving  or 
shipment  either  by  water  or  railroad,  except 
that  saw  logs  and  timber  which  are  to  be 
sawed  or  manufactured  in  any  mill  within 
this  state  which  is  owned  by  the  owner  of 
such  logs  or  timber  shall  be  assessed  as  man- 
ufactoren'  stock  in  the  district  where  the  mill 
may  be  located;  provided  such  owner,  or  own- 
ers, shall,  on  or  before  the  loth  day  of  June 
of  each  year,  file  with  the  assessor  in  the  as- 
sessment district  where  said  logs  are  banked 
or  piled,  an  affidavit  showing,"  etc.  The  third 
section  of  the  act  shows  more  clearly  the  scope 
and  effect  of  the  section  Just  cited.  It  pro- 
vides that  "it  shall  be  the  duty  of  the  assessor 
of  the  assessment  district  in  which  any  such 
saw  logs  *  *  •  cut  within  six  months  prior 
to  the  first  of  April  may  be  banked  or  piled  as 
aforesaid,  to  ascertain  the  amount  of  such 
property  which  may  be  or  may  have  been  hi 
his  assessment  district  at  any  time  during  the 
month  of  April  in  each  year,  by  actual  view 
as  far  as  practicable,  to  fix  the  valije  of  such 
property,  and  assess  the  same  to  the  owner 
thereof  as  of  April  first  of  each  year,  as  other 
property  is  assessed";  showing  that  the  as- 
sessor of  such  district  has  no  duty  to  perform 
in  respect  to  logs  removed  therefrom  prior  to 
April  l8t,  but  is  authorized  to  assess  only  logs 
that  remain  in  his  district  April  1st,  or  may 
have  been  therein  during  the  said  month  of 
ApriL  We  bold,  therefore,  that  the  5,000,000 
feet  of  Forest  coimty  logs,  cut  within  six 
months  previous  to  April  1, 1802,  and  piled  for 
shipment  in  that  county,  and  which  had  been 
shipped  previous  to  that  date  into  the  town  of 
PeUcan,  were  subject  to  assessment  and  tax- 
ation therein  In  1802,  and  should  have  been 
listed  by  the  plaintiffs  for  that  purpose.  It 
follows,  therefore,  that  the  plalntlfCs  must  de- 
duct from  their  claim  in  this  action  the 
amount  of  the  taxes  that  should  have  been  as- 
sessed and  charged  against  them  on  account  of 
these  logs.  To  this  extent,  at  least,  it  is  clear 
that  tbey  cannot  be  said  to  be  "aggrieved"  by 
the  tax  illegally  assessed  against  them;  and 
as  to  that  amount  it  is  plain  that  they  have 
not  "paid  more  than  thetr  equitable  share"  of 
the  taxes  ot  the  defendant  town  for  IS^ti, 
Sanb.  &  B.  Ann.  8t  f  1164. 

3.  The  plalntltrB  wete  not  liable,  we  think, 
to  be  assessed  in  the  defendant  town  for  the 
lumber  manufactured  out  of  that  portion  of 
the  Forest  county  logs  that  had  been  sawed 
prior  to  May  1,  1882,  and  turned  over  on  that 


day  to  the  Keller  XiUmber  Company,  and  to 
Palmer,  Fuller  &  Co.  Personal  property,  in 
general,  is  required  to  be  assessed  as  of  the 
1st  day  of  May  In  each  year.  The  making  of 
the  assessment  as  of  that  date  Involves  the 
question  of  ownership,  and  in  many  cases  of 
location  or  situs  of  property  for  taxation.  It 
would  be  unreasonable  and  unjust  to  hold,  in 
respect  to  a  sale  and  transfer  of  title  perfected 
May  1st,  that  the  property  so  sold  might  be 
assessed  to  the  vendor,  and  to  the  vendee  as 
well,  by  reason  of  l>oth  having  held  the  title 
thereto  on  that  day.  The  manifest  equity  in 
such  case  would  seem  to  require  that  the 
mere  liability  of  the  property  to  assessment 
should  attend  the  transfer  of  title;  and  the 
statute  (section  1,  c.  473,  Laws  1891),  which 
trovides  that  "no  change  of  location  or  sale 
of  any  personal  property  after  the  first  day  of 
May  in  any  year  shall  afFect  the  assessment 
made  in  such  year,"  seems  to  support  that 
view.  The  assessment  Is  required  to  be  made 
after  that  date,  but  in  general  as  of  that  date. 
An  assessment  of  such  property,  under  the 
circumstances,  to  the  vendee,  would,  no  doubt, 
be  supported. 

4.  There  is  no  evidence  in  the  case  that 
would  seem  to  Justify  an  assessment  against 
the  plaintiffs  for  1892  for  the  1,000,000  of 
logs  added  to  their  list  as  being  "on  the  *Soo' 
RaUroad."  The  evidence  falls  to  show  wheth- 
er these  logs  were  ever  brought  into  the  town 
of  Pelican,  or,  indeed,  anything  satisfactorily 
about  them.  The  evidence  in  the  case  In  re- 
spect to  the  quantity,  as  well  as  the  value,  of 
the  logs  cut  in  the  town  of  Pelican,  for  which 
the  plaintiffs  should  have  been  assessed,  is 
quite  uncertain  and  unsatisfactory,  and  so, 
too,  as  to  the  quantity  of  logs  brought  from 
Forest  county.  As  the  Judgment  of  the  cir- 
cuit court  must  be  reversed  on  account  of  the 
error  in  respect  to  the  liability  of  the  plaintiff 
to  be  assessed  and  taxed  for  the  logs  brought 
from  Forest  county,  and  which  had  not  been 
sawed  prior  to  May  Ist,  we  will,  under  the 
circumstances,  reverse  the  Judgment  of  the 
circuit  court,  and  direct  a  new  trial  of  all  the 
Issues  in  the  case.  The  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


NORTHWESTERN  WHEEL  &  FOUNDRY 
CO.  T.  MILWAUKEE  ELEC- 
TRIC ST.  RY.  CO. 

(Snpreme  Court  of  Wisconsin.  Dec.  15,  1896.> 
Bali— Title— Implied  Fbomisb  to  Pat. 
1.  Plaintiff  shipped  to  the  receiver  of  a  railway 
company  more  car  wheels  tlian  ordered,  and  he 
notined  plaintiff  that  thej  were  subject  to  its  or- 
der, and  that  be  could  not  accept  them,  to  which 
plaintiff  replied,  directing  him  to  unload  and  hold 
subject  to  its  order,  and  saying:  "If  yon  cannot 
use  these,  please  keep  them,  and  you  need  not  set- 
tle for  them  until  voa  pot  them  into  service. 
•  •  •  Can't  you  keep  them  until  you  want  to 
use  them?"  He  did  not  respond,  but  kept  them 
stored  in  the  company's  car  bam.  BM,  that 
tlie  lecdver  had  but  an  option  to  boy  than,  which 


372 


69  NOETHWESTBEN  BEPORTEK. 


(Wta. 


not  having  been  exercised,  ther  remained  plain- 
tiff's property. 

2.  The  purchaser  of  the  property  of  a  railway 
company  m  the  hands  of  its  receiver,  by  using  cap 
wheels  stored  in  the  car  barn,  Icnowing  that  the 
receiver  had  bnt  an  opticm  to  bny  tliem,  implied- 
ly promises  to  pay  (or  them. 

Appeal  from  superior  court,  Milwaukee 
county;    R.  N.  Austin,  Judge. 

Action  by  the  Northwestern  Wheel  & 
'BV>undT7  Oompany  against  the  Milwaukee 
Electric  Street-Rail  way  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

One  G.  J.  Melms,  receiver  of  tbe  Milwaukee 
Electric  Railway  Company,  February  1,  18l>3, 
ordered  car  wheels  from  the  plaintiff.  By 
some  misunderstanding,  more  wheels  were, 
sent  than  the  receiver  bad  ordered.  Ue  Im- 
mediately notified  the  plaintiff,  by  letter: 
"The  car  load  of  wheels  now  here  are  sulv 
Ject  to  your  order,  and  I  cannot  accept  same." 
Tbe  plaintiff  replied  by  letter:  "We  wire 
you  to-day  to  unload  the  wheels,  and  bold 
subject  to  our  order.  •  •  •  If  you  cannot 
use  these,  please  keep  them,  and  you  need  not 
settle  for  them  until  you  put  ttaem  into  serv- 
ice. We  have  no  other  customers  that  use 
six  feet  two  Incb  axles.  Can't  you  keep  them 
until  you  want  to  use  tbem?"  Tbe  receiver 
did  not  respond  to  this  letter,  but  kept  tite 
wheels.  Tbe  property  of  tbe  Milwaukee 
Electric  Railway  Company,  whlcb  was  In  tbe 
hands  of  the  receiver,  was  afterwards  sold 
by  the  receiver,  by  order  of  the  circuit  court, 
and  became  vested  in  the  defendant.  The 
wheels  In  question  passed  to  the  custody  of 
the  defendant,  with  knowledge,  on  the Virt  of 
its  directors,  of  the  condition  and  purpose  for 
which  they  were  held  by  tbe  receiver.  The 
defendant  used  tbe  wheels.  This  action  is 
brought  to  recover  their  price.  The  plaintiff 
had  Judgment  for  the  price.  Firom  this  Judg- 
ment, tbe  defendant  appeals. 

Miller,  Noyea,  Miller  &  Wahl,  for  appel- 
lant   Uoyt,  Ogden  &  Olwell,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts). 
Whose  iHxjperty  were  the  wheels  to  be  until 
such  time  as  they  should  be  used  by  the  re- 
ceiver? The  direction  was,  "Hold  subject  to 
our  order."  It  should  seem  that  the  parties 
intended  that  the  receiver  should  have  an  op- 
tion, merely,  to  buy  tbe  wheels  when  needed 
or  put  to  use;  and  that,  until  he  exercised 
that  option,  they  were  to  be  subject  to  plaln- 
tlfTs  order,  and  its  property.  Ue  did  not 
elect  to  buy  the  wheels.  It  does  not  appear 
that  he  sold  tbem  to  the  defendant,  or  as- 
sumed any  power  over  them.  They  were 
stored  In  the  car  bam,  and  the  custody  of 
them  seems  to  have  passed  to  tbe  defend- 
ant, wltb  the  possession  of  the  barn.  The  de- 
fendant knew  tbe  condition  on  which  tbe  re- 
ceiver held  them.  Tbe  using  of  them  under 
its  cars  raised  an  Implied  promise  on  its  part 
to  pay  for  them.  Tbe  Judgment  of  the  supe- 
rior court  of  Milwaukee  county  la  affirmed. 


LOBSER  V.  CUICAGO.  M.  &  ST.  P.  RY.  CO. 
(Supreme  Court  of  Wisconsin.  Dec.  15,  189C.) 
Livs-Stock  tjBiPMBirr— HBeuoBSCB  or  Cakkibb 

— EXBMFTIO:)  FROM  ANU    LlXITATlOX 
OF  LlABILITT. 

1.  Whether  It  is  negligence  for  a  carrier  to 
drive  horses  loose  into  a  pen,  instead  of  leading 
them  separately,  so  as  to  have  them  at  all  times 
under  safe  control,  is  a  question  for  the  jury. 

2.  The  provision,  in  a  contract  for  carrijige  of 
horses,  that  the  company  shall  not  be  liable  for 
the  acts  of  the  animals  themselves,  or  to  each 
other,  such  as  biting,  kicking,  goring,  and  smoth- 
ering, nor  for  loss  or  damage  arising  from  unload- 
ing tnem,  does  not  relieve  tbe  company  from  lia- 
bility for  injury  to  one  of  them  occasioned  by  his 
own  act  of  kicking)  it  being  in  a  pen  into  which 
the  company's  servants  hi^  driven  them  from 
tbe  car  for  rest  or  food,  and  being  the  conseqenoe 
of  their  negligence  in  driving  them  loose  into  the 
pen  instead  of  leading  them  separately. 

8.  An  express  provision,  in  a  contract,  of  car- 
riage, limitmg  the  carrier's  liability  to  an  agreed 
valuation  of  the  property,  is  valid. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   D.  H.  Johnson,  Judge. 

Action  by  Ferdinand  Looser  against  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company.  Judgment  for  defendant  Plain- 
tiff appeals.     Reversed. 

Acticn  for  the  value  of  a  bors&  The  plain- 
tiff delivered  to  tbe  defendant  17  horses,  to 
be  carried  from  Darlington.  Wis.,  to  Chicago, 
111.  They  were  to  be  unloaded,  fed,  and  wa- 
tered, en  route,  at  tbe  defendant's  yards  In 
Milwaukee.  Tbey  arrived  at  Milwaukee  in 
tbe  nighttime.  They  were  taken  from  the 
car,  and  dilven  In  a  body,  through  a  lane.  In- 
to a  pen,  where  the  defendant's  employes  at 
once  commenced  tying  tbem.  Before  all 
were  tied,  two  of  them  began  to  kick.  One  of 
these  dislocated  bis  leg  at  the  bock,  as  tbe 
Jury  found,  by  his  own  act  of  kicking,  and  it 
became  necessary  to  kill  htm.  The  contract 
on  which  the  horses  were  carried  contained 
these  provisions:  "The  company  shall  not  be 
liable  for  the  acts  of  the  animals  themselves, 
or  to  each  other,  such  as  biting,  kicking,  gor- 
ing, and  smothering,  *  *  *  or  from  load- 
ing or  unloading  tbem,"  and  "any  loss  or 
damage  for  which  It  may  be  responsible  shall 
not  exceed  the  following  agreed,  valuation: 
If  horses  or  mules,  flOO  each."  There  was  a 
special  verdict  as  follows:  "(1)  Did  tbe  horse 
in  question  suffer  an  Injury  which  made  It 
necessary  to  kill  it  by  reason  of  tbe  negli- 
gence of  the  servants  of  the  defendant  corpo- 
ration? Answer.  Yes.  (2)  What  was  the  val- 
ue of  tbe  horse.  Immediately  before  it  was 
injured?  Answer.  Two  hundred  and  fifty 
($250)  dollars.  (3)  Did  the  defendant's  con- 
ductor say  to  the  plaintiff,  before  the  train 
reached  Milton,  that  his  train  was  late,  and 
that  he  was  afraid  tbe  train  for'Mllwaukee 
would  not  wait  for  his  train?  Answer.  Yes. 
(4)  Was  the  horse  Injured  by  or  through  tbe 
kicking  of  the  horse,  <^  the  kicking  of  an- 
other horse?  Answer.  By  tbe  kick  of  tbe 
horse  Itself.  (5)  If  you  answer  the  third  ques- 
tion 'Yes,'  did  the  plaintiff  act  aa  a  man  of  <w<- 
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dinary  care  and  pmdence  would  have  acted. 
In  omitting  to  ascertain  whether  the  horse 
wonld  or  would  not  leave  Milton  Junction 
without  delay?  Answer.  Tea.  (6)  Was  the 
plaintiff  gnilty  of  any  negligence  which  caas- 
ed  him  to  be  left,  or  in  being  left,  at  Milton, 
on  the  night  of  July  2,  1892,  so  that  he  did 
not  get  to  Milwaulcee  with  the  car  load  of 
horses?  Answer.  No.  (7)  Do  yon  find  for  the 
plaintiff  or  for  the  defendant?  Answer.  For 
the  plaintiff."  On  this  verdict  the  court  ren- 
dered Judgment  for  the  defendant.  The 
plaintiff  appeals. 

Granger  &  Son,  for  appellant  C.  H.  Van 
Alstine,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts).  It 
was  a  question  for  the  Jury  whether  it  was 
negligence  to  drive  the  horses  loose  into  the 
pen,  instead  of  leading  them  separately,  so  as 
to  have  them  at  all  times  under  safe  control. 
The  question  seems  to  have  been  fairly  sul»- 
mltted.  The  verdict  is  conclusive  of  the  lia- 
bility of  the  defendant  unless  it  is  excepted 
from  liability  by  that  provision  of  the  con- 
tract which  declares  that  "the  company  shall 
not  be  liable  for  the  acts  of  the  animals 
thems^ves,  or  to  each  other,  •  •  •  or 
from  loading  or  unloading  tbem."  But  this 
should  not  be  construed  into  a  provision  t* 
exempt  the  company  from  the  consequences 
of  Its  own  negligence  or  the  negligence  of  Hs 
servants.  Such  provisions  are  not  favored. 
But  this  was  designed  rather  to  declare  the 
eccmptlon  of  the  company  from  liability  for 
such  Injuries  as  might  happen  to  the  horses 
by  reason  of  the  natural  propensities  of  the 
animals  themselves,  or  by  the  peculiar  has- 
ards  of  loading  and  unloading  tbem,  and  was 
put  into  the  contract  from  abundance  of  cnn- 
tlon  in  that  respect  It  was  to  provide 
against  liability  for  such  injuries  as  were 
really  beyond  the  control  of  the  carrier,  by 
reason  of  their  cause  being  the  natural  pro- 
pensity or  temper  of  the  animal  itself.  It 
contemplates  such  injuries  only  as  might 
happen  during  the  carriage  proper,  or  while 
being  loaded  or  unloaded,  and  not  such  as 
might  happen  by  reason  of  the  natural  pro- 
pensities of  the  animals  themselves  while  hi 
the  company's  yard  for  rest  or  food.  Ordi- 
nary care  might  well  require  that,  at  such 
a  time,  vigilance  be  used  to  guard  againstand 
restrain  the  natural  propeusitles  of  the  ani- 
mals themselves,  in  order  to  prevent  injuries. 
Exiiress  provisions  in  the  contract  of  carriage 
that  the  carrier  assumes  liability  only  to  the 
«Ktent  of  an  agreed  valuation  are  upheld,  as 
not  being  against  public  policy,  even  In  case 
the  loss  or  damage  be  through  the  negligence 
of  the  carrier.  The  carrier  must  respond  for 
its  negligence  up  to  the  agreed  value.  Black 
T.  Transportation  Co.,  55  Wis.  319,  13  N.  W. 
244:  Abrams  v.  Railway  Co.,  87  Wis.  485,  58 
N.  W.  780;  Hart  v.  Railroad  Co.,  112  U.  S. 
331,  5  Sup.  Ct.  151.  This  contract  of  carriage 
contained  snch  a  provision.     In  this  respect 


the  contract  Is  identical  with  the  contract  in 
Hart  V.  Railroad  Co.,  supra,  which  was  held 
In  that  case  to  limit  the  recovery.  The  plain- 
tiff should  have  had  judgment  on  the  verdict 
for  the  amount  of  the  agreed  valuation.  The 
judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  ren- 
der judgment  on  the  verdict  In  favor  of  the 
plaintiff  for  $100. 


STATE  ex  rel.  NORFOLK  BBET-SUGAK 
CO.  V.  MOORE,  Auditor. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

SusAit  BocNTiBS — Appropriatiorb— Tims  Limit— 

8tatdt«»— Construction— Efpsct 
of  Fkior  Acts. 

1.  Se«a.  Laws  1895,  c.  1,  providing  bounties 
for  sugar  manufactured  in  the  state,  carries  no 
appropriation  for  the  payment  of  such  bounties; 
and,  tnere  being  no  an>ropriation  for  that  purpose 
elsewhere,  the  auditor  has  at  present  no  au- 
thority to  Issue  warrants  in  payment  of  such 
bounties. 

2.  Our  constitution  requires  a  spedfie  appro- 
priation made  by  law  to  authorise  the  expenditore 
of  public  funds.  In  the  absence  of  such  an  ap- 
propriation, the  executive  officers  have  no  power 
to  make  snch  expenditure,  no  matter  how  great 
may  Le  the  state's  moral  or  legal  obligation  to 
pay. 

3.  An  appropriation,  within  the  meaning  of  our 
constitution,  is  the  setting  apart  by  law  of  a  cer- 
tain sum  from  the  public  revenue  for  a  spedfied 
purpose,  so  that  the  executive  officers  are  au- 
thorized to  expend  that  sum,  and  no  more,  for 
that  purpose,  and  no  other. 

4.  An  appropriation  is  not  specific  if  it  leaves 
the  amount  to  be  expended  to  be  limited  only  by 
the  extent  of  claims  which  may  regularly  lie  made 
upon  it  by  the  recipients,  the  amount  of  those 
claims  being  uncertain. 

5.  Appropriations  can  only  extend  to  the  end 
of  the  next  fiscal  quarter  succeeding  the  ad- 
journment of '  the  next  regular  session  of  the 
legislature.  Therefore,  an  act  by  its  express 
terms,  enduring  for  a  longer  period,  cannot  be 
construed  as  carrying  an  appropriation  without 
making  it  void  as  in  conflict  with  the  constitution. 

6.  When  certain  language  is  used  in  a  stat- 
ute, and  language  of  similar  import  has  previous- 
ly tieen  used  in  other  acts,  and  has  received  a 
practical  interpretation  by  the  legislative  and 
executive  departments  of  the  government,  while 
such  practical  construction  will  not  control  the 
courts  in  construing  the  later  act,  it  will  gen- 
erally be  presumed  that  the  language  nf  the  later 
act  was  adopted  jvith  a  view  to  such  practical 
construction  given  the  earlier  act. 

(Syllabus  by  the  Court) 

Application  by  the  Norfolk  Beet-Sugar  Com- 
pany for  a  writ  of  mandamus  to  compel  Eu- 
gene Moore,  auditor  of  public  accounts,  to 
draw  a  warrant  In  favor  of  petitioner  for 
payment  of  sugar  bounties.    Denied. 

Chas.  F.  Manderson  and  W.  S.  Summers, 
for  relators.  A  S.  Churchill,  Atty.  Gen.,  and 
Geo.  A  Day,  Dep.  Atty.  Gen.,  for  respondent 


IRVINE,  C.  This  is  an  original  application 
for  a  writ'of  mandamus  to  compel  the  re- 
spondent the  auditor  of  public  accounts,  to 
draw  a  warrant  in  favor  of  the  relator.   The 
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rigbt  to  th«  warrant  la  claimed  by  Tlrtue  of 
"An  act  to  provide  for  the  encouragement  of 
the  manufacture  of  sugar  and  chlckory,  and 
to  provide  a  compenaatlon  therefor."  Sees. 
Laws  1895,  c.  1.  By  the  first  section  of  tbis 
act,  It  is  provided  "tbat  there  shall  be  paid 
out  of  the  state  treasury  to  any  person,  firm 
or  corporation  engaged  In  the  manufacture  of 
sugar  In  this  state  from  beets,  sorghum  or 
other  sugar-yteldlng  canes  or  plants  grown 
In  Nebi-aska,  the  sum  of  %  of  1  cent  per 
pound  upon  each  and  every  pound  of  sugar 
80  manufactured,  under  the  conditions  and 
restrictions  of  this  act"  This  Is  followed  by 
a  further  provision,  whereby  persons  estab- 
lishing, after  the  passage  of  the  act,  addi- 
tional factories,  shall  receive  an  additional 
bounty  of  three-eighths  of  one  cent  per  pound. 
Section  2  provides  tbat  no  money  shall  be 
paid  upon  sugar  not  containing  at  least 
90  per  cent,  crystallized  sugar,  nor  upon 
sugar  produced  from  beets  for  which 
as  much  as  five  dollars  per  ton  shall  not 
have  been  paid  by  the  producer,  nor  upon 
sugar  produced  from  beets  raised  by  a  manu- 
facturer of  sugar.  Means  of  determining 
these  facts  are  then  provided  by  the  act.  Fol- 
lowing sections  provide  In  the  same  manner 
for  bounties  upon  chlckory.  Section  8  is  as 
follows:  "When  any  claim  arising  under  this 
act  Is  filed,  verified  and  approved  by  the  sec- 
retary of  state  as  herein  provided,  he  shall 
certify  the  same  to  the  auditor  of  state,  who 
shall  draw  a  warrant  upon  the  treasurer  for 
the  amount  due  thereon,  payable  to  the  party 
or  parties  to  whom  said  sum  or  sums  are 
due."  By  section  8  of  the  act,  it  is  provided 
that  it  shall  apply  for  a  period  of  three  years. 
The  pleadings  establish  that  the  relator  has 
manufactured  sugar,  and  presented  proof 
thereof,  entitling  it  to  a  bounty  of  |80S.  The 
auditor  Justifies  bis  refusal  to  issue  a  war- 
rant upon  two  grounds:  First,  tbat  there  Is 
no  lawful  appropriation  out  of  which  sucb 
bounties  may  be  paid;  and,  second,  that  If 
there  be  such  an  appropriation.  It  is  in  ex- 
cess of  the  power  of  the  legislature  to  make 
sucb  expenditures,  appropriations  for  otbor 
purposes  having  exhausted  the  power.  No 
question  Is  raised  as  to  the  general  validity 
of  statutes  providing  for  bounties.  Of  the 
two  questions  presented,  we  find  it  necessary 
to  consider  only  the  first. 

It  is  conceded  that  the  legislature  has  not 
In  any  general  appropriation  act,  or  any  way 
outside  of  the  particular  act  already  cited, 
made  a  provision  for  the  payment  of  the  boun- 
ty claimed.  It  is,  however,  contended  that, 
In  the  provisions  quoted  from  the  act  of  1885, 
there  exists  an  appropriation  wherewith  to 
pay  the  bounty  created.  It  is  sdely  to  this 
question  that  we  direct  our  attention.  It  will 
t>e  observed  that  the  act  in  brief  designates 
the  amount  of  bounty  to  be  paid  for  each 
pound  of  sugar  manufactured,  provides  for 
the  manner  of  ascertaining  the  amount  of 
sugar  manufactured,  and  directs  the  auditor, 
on  production  of  proof  of   the  amount,   to 


draw  his  warrant  upon  the  treasurer  therefor. 
It  does  not  limit  In  any  way  the  total  sum  of 
money  to  be  so  expended,  and,  by  its  terms, 
the  act  is  to  endure  for  a  period  of  three 
years.  By  section  18  of  article  3  of  the  con- 
stitution, It  Is  provided  that  "each  legislature 
shall  make  appropriations  for  the  expenses 
of  the  government  until  the  expiration  of  the 
first  fiscal  quarter  after  the  adjournment  of 
the  next  regular  session,  and  all  appropria- 
tions shall  end  with  such  fiscal  quarter."  By 
section  3  of  article  3  it  Is  provided  that  the 
sessions  of  the  legislature  shall  be  biennial, 
except  as  otherwise  provided  in  the  constitu- 
tion. By  section  22  of  article  3  it  Is  provided 
that  "no  money  shall  l>e  drawn  from  the 
treasury  except  in  pursuance  of  a  specific 
appropriation  made  by  law,  and  on  the  pres- 
entation of  a  warrant  Issued  by  the  auditor 
thereon,  and  no  money  shall  be  diverted  from 
any  appropriation  made  for  any  purpose,  or 
taken  from  any  fund  whatever,  either  by 
Joint  or  separate  resolution."  Do  the  pro- 
visions of  the  act  under  consideration  consti- 
tute a  "specific  appropriation"  for  the  pur- 
pose designated,  within  the  meaning  of  these 
constitutional  provisions,  and  did  the  legis- 
lature so  Intend? 

The  relator  contends  that,  having  accepted 
the  provisions  of  the  act  by  manufactnrinsr 
the  sugar  for  wblcb  It  claims  the  bounty.  Its 
relations  with  the  state  are  contractual,  and 
tbat  the  state  cannot  refuse  payment,  be- 
cause to  so  do  would  be  to  Impair  the  obliga- 
tions of  its  own  contract.  There  is,  how- 
ever, a  broad  distinction  between  the  moral, 
and  even,  in  one  sense,  the  legal,  obligation 
of  a  state  to  make  a  payment,  and  the  duty 
or  the  power  of  its  officers  to  fulfill  that  ob- 
ligation. Under  constituttons  such  aa  ours, 
an  appropriation  for  the  purpose  Is  indispensa- 
ble to  authorize  the  state's  executive  ofllcers 
to  make  a  payment,  no  matter  how  great  the 
moral  or  the  legal  obligation  may  be  on  the 
part  of  the  state  to  make  such  payment.  The 
state  being  sovereign,  while  It  may  incur  ob- 
ligations, there  is  no  method  except  those ' 
by  Itself  established  whereby  such  obligations 
may  be  enforced,  and  It  is  in  general  for  the 
legislature,  by  means  of  an  appropriation,  to 
recognize  an  obligation  of  the  state,  and  per- 
mit its  enforcement.  As  said  in  Rlatine  v. 
State,  20  Ind.  328:  "A  promise  by  the  gov- 
ernment to  pay  money  is  not  an  appropria- 
tion. A  duty  on  the  part  of  the  l^slatnre 
to  make  an  appropriation  is  not  such.  A 
promise  to  make  an  appropriation  la  not  an 
appropriation.  The  pledge  of  the  faith  of  the 
state  is  not  an  appropriation  of  money  with 
which  to  redeem  the  pledge.  Usage  of  pay- 
ing money.  In  the  absence  of  an  appropria- 
tion, cannot  make  an  i4>propriation  for  future 
payment."  And  as  said  by  the  same  conrt  In 
Carr  v.  State,  127  Ind.  204,  26  N.  B.  778» 
while  clearly  recognizing  the  obligations  of  s. 
contract  entered  into  by  the  state,  "there  is 
one  essential  and  far-reacbing  difference  be- 
tween the  contracts  of  citizens  and  those  of 
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sovereigns;  not,  Indeed,  aa  to  the  meaning 
and  effect  of  the  contract  ita^,  but  as  to 
the  capacity  of  the  soTerelgn  to  defeat  the 
enforcement  of  its  contract.  The  one  may 
defeat  enforcement,  but  the  otba:  cannot 
This  result  flows  from  the  established  prin- 
ciple that  a  state  cannot  be  sued.  *  *  • 
Nor  Is  this  the  only  method  under  such  a  con- 
stitution as  ours  by  which  a  state  may  defeat 
the  enforcement  of  its  obligation,  for  the 
failure  to  make  the  necessary  appropriation 
will  eCTectually  accomplish  that  object.  •  •  • 
The  legislature  has  therefore  the  ability  to 
avoid  payment  of  the  obligations  of  the  state 
by  a  failure  or  refusal  to  make  the  neces- 
sary appropriation,  although  that. body  can- 
not Impair  the  obligation  of  the  contract 
Creditors  who  accept  the  obligations  of  a, 
state  are  bound  to  know  that  they  cannot 
mforce  thdr  claims  by  an  action  against  the 
state  directly,  nor  by  an  action  against  Its 
officers,  where  no  appropriation  has  been 
made,  as  the  constitution  requires."  Such 
citations  might  be  Indefinitely  multiplied,  but 
the  distinction  between  the  obligation  of  a 
state  to  fulfiU  Its  contracts  and  the  power  of 
Its  ministerial  officers  to  fulfill  them.  In  the 
absence  of  legislative  authority,  Is  so  marked 
and  so  well  settled  that  we  would  not  have 
gone  to  this  length  in  pointing  it  out  were 
it  not  for  the  prominence  given  in  argument 
to  the  proposition  that  a  contractual  relation 
exists,  and  that,  therefore.  It  should  be  en- 
forced in  this  proceeding.  It  may  be  con- 
ceded for  the  purposes  of  this  case  that  the 
premises  of  the  relator  are  sound.  Still,  it 
does  not  follow  that  the  writ  should  Issue  in 
the  absence  of  a  valid  appropriation. 

The  relator  contends  that  the  language  of 
the  act  itself  creates  such  an  appropriation, 
and  cites  authorities  for  the  purpose  of  estab- 
lishing that  to  constitute  an  appropriation, 
the  word  "appropriation"  or  "appropriate"  is 
not  essential;  that  It  Is  sufficient  that  an  in- 
tention to  make  an  appropriation  Is  disclosed 
by  the  act  This,  also,  may  be  conceded,  with 
the  qualification  that  It  is  the  settled  law 
of  this  state  that  there  can  be  no  implied  ap- 
propriation. State  V.  Walllchs,  15  Neb.  609, 
ao  N.  W.  110.  By  that  we  understand  that 
an  appropriation  cannot  be  implied  from  the 
fact  that  the  legislature  has,  by  law,  cre- 
ated an  obligation  to  make  a  payment  In 
addition  to  this,  it  must  appear  that  it  has 
■  provided  for  the  payment  by  a  conBtltutlonal 
appropriation.  In  other  words,  the  appropria 
tion  must  be  express,  although  the  expres- 
sion may  be  In  any  language  evidencing  the 
Intent  and  need  not  be  In  any  set  form  of 
words.  Therefore,  we  cannot  say,  because 
the  legislature  did  not  In  this  act  use  the 
word  "appropriate,"  that  it  does  not  carry  an 
appropriation.  To  solve  the  question,  we 
must  consider  the  meaning  of  the  term  "ap- 
propriation," as  used  In  the  constitution;  and 
.ascertain  whether.  In  the  law,  the  legislature 
has  evidenced  its  intention  to  perform  the 
act  designated  by  that  term. 


The  origin  of  legislative  appropriations  Is 
so  well  known  that  it  seems  almost  a  work 
of  supererogation  to  here  allude  to  It  Legis- 
lative appropriations  are  the  outgrowth  of  the 
long  struggle  hi  England  against  royal  prerog- 
ative. By  degrees,  the  power  of  the  crown 
to  levy  taxes  was  restrained  and  abolished, 
but  it  was  found  that  so  long  as  the  crown 
might  at  Its  own  discretion,  disburse  the 
revenue,  the  reservation  to  the  people, 
through  parliament,  of  the  power  to  raise 
revenues,  was  not  a  complete  safeguard.  Ef- 
forts to  control  the  crown  in  disbursement, 
as  well  as  In  the  collection,  of  revenues,  cul- 
minated with  the  revolution  in  .  1U8S;  and 
since  then  the  crown  may  only  disburse  mon- 
eya  in  pursuance  of  appropriations  made  oy 
act  of  parliament  Three  evils  were  at  that 
time  felt:  In  the  first  place,  the  use  of  the 
realm's  revenue  for  purposes  unlawful  or 
distasteful  to  the  people;  secondly,  the  in- 
ability to  control  the  crown  in  the  amounts 
expended  for  particular  objects;  and,  thirdly, 
the  disposition  of  the  crown  to  avoid  en- 
croachments upon  its  self-asserted  preroga- 
tives, by  dispensing  for  long  periods  with  ses- 
sions of  parliament.  By  requiring  appropria- 
tions for  limited  periods,  it  was  sought  to 
remedy  all  three  evils,— the  first  two  by  mak- 
ing appropriations  specific  in  amount  and  ob- 
ject and  the  third  by  making  them  for  lim- 
ited periods,  so  that  frequent  parliamentary 
sessions  should  be  absolutely  necessary.  The 
first  two  objects  have  been  the  subjects  of 
repeated  comment  The  third,  In  view  of  our 
constitutional  provisions  for  biennial  legis- 
lative sessions,  and  limiting  the  duration  of 
appropriations  to  the  end  of  the  quarter  suc- 
ceeding the  following  session.  Justifies  us  in 
quoting  the  following  from  Hallam's  Con- 
stitutional History  (chapter  15):  "The  lords 
of  the  treasury,  by  a  clause  annually  repeat- 
ed in  the  appropriation  act  of  every  session, 
are  forbidden,  under  severe  penalties,  to  or- 
der by  their  warrant  any  moneys  In  the  ex- 
chequer, so  appropriated,  from  being  Issued 
for  any  other  service,  and  the  officers  of  the 
exchequer  to  obey  any  such  warrant  This 
has  given  the  house  of  commons  so  effectual 
a  control  over  the  executive  power,  or,  more 
truly  speaking,  has  rendered  It  so  much  a 
participator  in  that  power,  that  no  adminis- 
tration can  possibly  subsist  without  Its  con- 
currence; nor  can  the  session  of  parliament 
be  Intermitted  for  an  entire  year,  without 
leaving  both  the  naval  and  military  force  of 
the  kingdom  unprovided  for."  See,  also. 
Creasy,  Const  p.  283.  When  our  govern- 
ments, state  and  federal,  came  to  be  estab- 
lished, the  requirement  of  legislative  ap- 
propriations was  adopted  from  England, 
along  with  many  provisions  having  in  view 
the  preservation  of  the  liberties  of  the  peo- 
ple; and  our  own  state  constitution.  In  the 
provisions  quoted,  is  somewhat  more  strict, 
and  more  In  accordance  with  the  English  prac- 
tice, than  either  the  federal  constitution  or 
the  constitutions  of  most  of  the  other  states. 
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HaTlng  In  view  the  origin  and  hlstorjr  of  ap- 
propriations, as  vrell  as  the  general  lexico- 
graphic meaning  of  the  word,  to  "appropriate" 
Is  to  set  apart  from  the  pablic  revenue  a  cer- 
tain sum  of  money  for  a  specified  object,  in 
such  manner  that  the  executive  officers  of 
the  government  are  authorized  to  use  that 
money,  and  no  more,  for  that  object,  and  for 
no  other.  This  definition  cannot  be  too  strict 
as  applied  to  our  own  constitution,  contain- 
ing the  requirement  that  the  appropriations 
must  be  specific.  In  Ristine  v.  State,  20  Ind. 
328,  "appropriation"  la  defined  to  be  "an  au- 
thority from  the  legislature,  given  at  the 
proper  time,  and  In  legal  form,  to  the  proper 
officers,  to  apply  sums  of  money  out  of  that 
which  may  be  in  the  treasury  in  a  given  year, 
to  specified  objects  or  demands  ag^ainst  the 
state."  In  Clayton  v.  Berry,  27  Ark.  129,  It 
is  said  that  "  'appropriated  by  law'  meann 
the  act  of  the  legislature  setting  apart  or  as- 
signing to  a  particular  use  a  certain  sum 
of  money  to  be  used  In  the  payment  of  debts 
or  dues  from  the  state  to  its  creditors."  In 
Humbert  r.  Dunn,  84  Cal.  57,  24  Fac.  Ill, 
the  court  said:  "Has  the  legislature  fixed  the 
amount  of  the  claim,  and  designated  Its  pay- 
ment out  of  a  certain  fund?  These  are  the 
only  things  necessary  to  the  validity  of  the 
appropriation."  In  People  v.  Brooks,  10  Cal. 
11,  It  Is  said:  "To  an  appropriation,  within 
the  meaning  of  the  constitution,  nothing  more 
Is  requisite  than  a  designation  of  the  amount, 
and  the  fund  out  of  which  It  shall  be  paid." 
It  will  be  observed  that  each  of  these  defini- 
tions Includes,  as  one  of  Its  requisites,  cer- 
tainty as  to  the  amount  appropriated.  In 
Stratton  v.  Green,  45  CaL  149,  the  court  said: 
"By  a  'specific  appropriation'  we  understand 
an  act  by  which  a  named  sum  of  money  has 
been  set  apart  In  the  treasury,  and  devoted  to 
the  payment  of  a  particular  claim  or  de- 
mand." This  definition  was  quoted  with  ap- 
proval by  the  supreme  court  of  Nevada  In 
State  V.  La  Grave,  41  Pac.  1075.  We  are  not 
without  a  Judicial  definition  of  the  term  in 
our  own  state.  In  State  v.  Wallichs,  12  Neb. 
407,  11  N.  W.  860,  the  court  said:  "'Specific 
appropriation'  means  a  particular,  definite,  a 
limited,  a  precise,  appropriation."  This  def- 
inition was  approved  In  State  v.  Wallichs,  15 
Neb.  679,  21  N.  W.  397. 

We  might  well  rest  the  case  here,  holding 
that  the  act  In  question  was  not  an  appro- 
priation, because  not  falling  within  the  defini- 
tions of  that  term  as  given  by  our  own  court, 
and  re-enforced  by  the  courts  of  other  states, 
and  by  a  consideration  of  the  history  of  the 
subject;  but  the  earnestness  and  ability  with 
which  the  case  has  been  presented  by  the 
relator,  as  well  as  the  Importance  of  the  Inter- 
ests which  It  Is  claimed  are  affected  by  this 
decision,  justify  us  in  stating  the  results  of 
the  further  Investigation  which  we  have  made 
with  the  aid  of  counsel  In  the  case.  In  State 
V.  Weston,  4  Neb.  216,  It  was  held  that  no  ap- 
propriation by  the  legislature  was  necessary 
In  order  to  authorize  the  payment  of  salaries 


fixed  by  the  constitution  for  offlcerA  created 
thereby.  The  reason  was  found  In  section  25 
of  the  schedule,  directing  the  auditor  to  draw 
warrants  for  the  payment  of  such  salaries; 
and  it  was  stated  that,  this  provision  being 
contained  in  the  constitution.  It  operated  as 
a  continuing  appropriation  for  that  purpose, 
and  was  not  annulled  by  th»  requirement  in 
the  same  instrument  of  biennial  appropria- 
tions for  other  purposes.  This  case  by  no 
means  conflicts  with  the  conclusion  we  hare 
Indicated,  because  the  constitution  fixes  the 
amount  of  the  saiai?  and  the  time  of  Its  pay- 
ment. Shortly  afterwards  the  court,  in  State 
V.  Weston,  6  Neb.  16,  held  that  the  rule  estab- 
lished In  the  former  case  applied  only  to  offi- 
cers whose  offices  were  created  by  the  consti- 
tution, and  that  for  offices  created  by  the  leg- 
islature a  specific  appropriation  was  required. 
In  Re  Groff,  21  Neb.  647,  33  N.  W.  428,  In- 
volved Incidentally  a  question  as  to  the  va- 
lidity of  an  appropriation  for  the  payment  of 
the  salaries  of  district  Judges.  The  appro- 
priation bill  included  a  single  item  for  the 
salaries  of  district  Judges,  of  ^95,000.  While 
It  was  intimated  that,  under  section  25  of  tbe 
schedule  of  the  constitution  above  referred  to, 
a  Judge  might  be  entitled  to  the  salary.  In  the 
absence  of  a  legislative  appropriation.  It  was 
held  that  this  appropriation  was  sufficient 
But  It  will  be  observed  that  it  was  specific 
only  In  Its  gross  amount  and  In  its  general 
object.  It  is  hardly  possible  that  the  court 
would  have  considered  an  appropriation  of 
"so  much  as  may  be  necessary"  without  fixing 
any  amount,  as  a  valid  appropriation,  were  a 
legislative  appropriation  necessary.  In  State 
V.  Babcock,  24  Neb.  787,  40  N.  W.  316,  the 
court  considered  an  act  to  provide  for  the 
selling  of  unsold  lots  and  lands  belonging  to 
the  state  In  the  city  of  Lincoln,  and  appro- 
priating the  proceeds  of  such  sale  to  the  con- 
struction of  the  capitol.  It  was  held  that,  the 
lands  having  been  sold  under  the  provisions 
of  that  act,  there  was  an  appropriation  of  the 
amount  realized  for  the  purpose  designated. 
It  Is  true  that,  at  the  time  of  the  passage  of 
this  act,  the  amount  apptxipriated  thereby  was 
not  in  dollars  ascertained.  It  was  (.quivalem 
to  the  appropriation  of  the  lands  themselves, 
and  was  limited  to  the  proceeds  of  those  lands. 
The  uncertainty  in  amount  arose,  not  in  re- 
gard to  demands  of  the  claimant  to  th«  fund, 
but  In  regard  to  the  amount  of  the  fund  it- 
self. No  discretion  was  vested  In  the  execu- 
tive office  as  to  the  amount  to  be  disburseiL 
There  Is  here  a  broad  distinction.  By  section 
1  of  article  9  of  the  constitution,  the  legisla- 
ture Is  required  to  "provide  such  revenue  as 
may  be  needful,"  by  levying  taxes,  etc  It  is 
essential  that  appropriations  shall  be  limited 
In  amount  In  order  that  the  legislature  may 
know  what  revenue  shall  be  needful,  and  pnv 
vide  therefor.  But,  when  the  state  baj<  prop- 
erty In  Its  possession,  there  can  be  no  objeo 
tlon  to  appropriating  the  proceeds  of  tbe  sale 
of  that  property,  because  the  value  of  the 
property  Itself  limits  tbe  ai^ropriatlon,  and 
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no  uncertainty  arises  In  regard  to  the  reve- 
nue. An  approBriatloB  may  be  epeclflc,  ac- 
cording to  any  of  the  definitions  heretofore 
given,  when  its  amount  is  to  be  ascertained 
In  the  future  from  the  collection  of  the  reve- 
nue. It  cannot  be  specific  when  H  is  to  be 
ascertained  only  by  the  pequlsltions  which 
may  be  made  by  the  recipients.  The  case  of 
State  T.  Moore,  40  Neb.  854,  69  N.  W.  765, 
much  relied  on  by  the  relator,  Is  In  no  wise 
in  point  In  that  case  there  was  a  specific, 
limited,  precise  appropriation,  in  express 
terms,  of  a  certain  sum  of  money  for  a  certain 
purpose;  and  the  question  was  as  to  the  au- 
thority of  the  legislature  to  appropriate  money 
for  that  purpose,  and,  further,  as  to  whether 
the  amount  designated  should  control  as 
against  the  amoimt  required.  The  fact  of 
the  appropriation  waa  not  contested,  and  was 
incontestable. 

The  foregoing  cases  comprise  those  which  It 
is  claimed  give  color  to  the  rdator's  conten- 
tion. We  think  none  of  them  In  fact  tend  In 
any  way  to  support  it.  On  the  other  hand, 
we  might  cite  many  cases  Illustrating  how 
strictly  the  court  has  insisted  upon  express 
appropriations  in  conformity  with  the  consti- 
tution, In  order  to  justify  an  expenditure; 
among  them.  State  v.  Wallichs,  12  Neb.  407, 
11  N.  W.  860:  Id..  16  Neb.  467,  Ifl  N.  W.  641; 
Id.,  15  Neb.  609,  20  N.  W.  110;  Id.,  16  Neb. 
679,  21  N.  W.  397.  One  case  quite  c'osely  in 
point  is  State  v.  Babcock,  18  Neb.  221,  24 
N.  W.  683.  In  that  case  a  statute  was  under 
consideration  whereby  it  was  provided  that. 
If  any  county  treasorer  shall  have  paid  Into 
the  state  treasury  any  greater  sum  of  money 
than  Is  legally  and  Justly  due,  the  auditor 
shall  Issue  his  warrant  for  the  amount  so 
overpaid,  which  shall  be  paid  out  of  the  fund 
or  funds  so  overpaid  on  said  warrant.  This 
act  provided  as  specifically  for  what  purpose 
the  warrant  should  be  drawn,  and  in  whose 
favor,  as  the  act  we  are  considering.  It  con- 
tained as  specific  a  direction  to  draw  the  war- 
rant, and  It  was  at  least  as  certain  in  the 
amount  appropriated.  More  so,  we  think,  be- 
cause It  must  be  less  than  the  amount  actually 
received  by  the  treasurer.  While  In  this  case, 
if  we  should  hold  the  act  to  be  an  appropri- 
ation, it  might  appropriate  in  Itself  vastly 
more  than  the  whole  revenue  of  the  state. 
But  the  court  held  that  this  was  not  an  appro- 
priation, and  did  not  Justify  the  drawing  of  a 
warrant.  The  act  cannot  be  treated  as  an  ap- 
propriation, therefore,  because  it  Is  not  certain 
and  limited  in  Its  amount. 

It  is  contended  that  the  circumstances  ren- 
der a  limit  Impossible.  If  so.  It  might  be  an 
argument  against  the  validity  of  any  appro- 
priaitlon  for  such  a  purpose.  It  cannot  be  an 
argument  in  favor  of  the  validity  of  this  one. 
But  the  very  fact  that  tlie  number  of  pounds 
of  sugar  which  might  be  manulj^ctured  under 
the  provisions  of  the  act  cannot  be  ascertained 
In  advance  renders  it  tne  more  necessary  for 
the  legislature  to  fix  a  limit  beyond  which 
*ht  expenditure  for  that  purpose  may  not  go; 


otiierwise,  It  Is  Impossible  to  provide  a  reve- 
nue with  a  view  to  the  appropriations  made. 

It  is  contended,  In  answer  to  the  objection 
that  appropriations  cannot  extend  beyond  the 
end  of  the  quarter  following  the  adjournment 
of  the  next,  session  of  the  legislature,  that  this 
may  be  treated  as  a  valid  appropriation  for 
that  period.  But,  by  section  9  of  the  act,  it  is 
expressly  provided  that  it  shall  endure  for 
three  years,  which  would  be  beyond  the  con- 
stitutional limit  Therefore,  the  legislature 
could  not  have  intended  the  act  to  operate  as 
an  appropriation;  or,  if  it  so  intended.  It  trans- 
gressed its  powers,  and,  the  period  provided 
for  being  an  Important  element,  this  Invalid 
portion  of  the  act  must  be  held  to  have  oper- 
ated as  an  Inducement  to  its  passage,  and 
therefore  would.  If  construed  as  an  appropria- 
tion act,  invalidate  the  whole  measure. 

Some  of  the  decisions  of  other  states  seem 
at  first  blush  to  conflict  with  some  of  the 
views  herein  expressed,  but  we  think  the  con- 
flict is  more  apparent  than  real.  Thus,  In 
many  states  tnere  is  no  provision  by  constitu- 
tion limiting  the  duration  of  appropriotionB. 
Accordingly,  it  la  In  such  states  held  that  gen- 
eral acts  of  the  legislature  creating  an  obH- 
gation  of  the  state,  and  fixing  the  amount  to 
be  paid,  may  operate  as  a  continuing  appro- 
priation; as,  for  Instance,  In  Colorado,  In  K* 
Continuing  Appropriations,  18  Colo.  192,  Si 
Ppc.  272,  and  Nichols  v.  Comptroller,  4  Stew. 
&  P.  154;  Reynolds  v.  Taylor,  43  Ala.  420; 
and  in  Wyoming,  in  State  v.  Burdick,  33  Fac. 
125.  In  this  class  tail  all  those  cases  which 
hold  that  a  statute  creating  an  ofllce,  and  fix- 
ing the  salary,  constitutes  a  continuing  appro- 
priation for  Ita  payment  Again,  it  is  held  in 
some  states  that  an  appropriation  may  be  Im- 
plied. In  these  states  the  constitution  does 
not  require  all  appropriations  to  be  "specific," 
an4  that  doctrine  Is  contrary  to  the  decisions 
of  this  court.  So,  too.  In  states  having  similar 
or  somewhat  similar  provisions  to  our  own, 
implied,  Indefinite,  and  continuing  appropria- 
tions have  been  enforced,  on  the  ground  that 
they  were  made  by  the  territorial  lefrlslatures, 
and  that  the  state  constitutions  were  not  retro- 
active In  their  efTect  Such  seems  to  be  the 
doctrine  in  Montana  and  South  Dakota.  In  Il- 
linois an  act  of  the  Iegislatiu«  appropriated 
the  proceeds  of  a  certain  tax  to  a  particular 
purpose.  It  was  held  that  this  was  sufficient, 
although  the  amount  to  be  derived  from  such 
tax  was  then  unknown.  People  v.  Miner,  46 
ni.  384.  See,  also.  State  v.  Hippie  (S.  D.)  64 
N.  W.  120.  The  remarks  made  with  reference 
to  State  V.  Babcock,  24  Neb.  787,  40  N.  W. 
316,  are  applicable  to  this  class  of  oasos. 
But  Kansas,  under  constitutional  provisions 
like  our  own,  holds  otherwise.  Martin  v. 
Ftancis,  13  Kan.  220.  In  no  case,  however, 
which  we  have  been  able  to  discover,  under 
any  constitutional  provision,  has  It  been  held 
that  an  appropriation  is  valid  when  It  Is  un- 
certain In  its  amount,  and  that  uncertainty 
arises  with  regard  to  the  extent  of  the  de- 
mands or  claims  which  the  recipients  of  the 
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fund  may  present  against  It  On  tbe  other 
band,  In  nearly  all  the  cases  cited,  and  In 
many  more  which  might  be  cited,  among  them 
a  long  line  of  California  cases,  wavering  In 
other  respects,  but  always  steadfast  In  this, 
certainty  In  amount  Is  treated  as  an  essential 
requisite  of  a  yalld  appropriation. 

We  are  not  without  the  aid  of  a  construction 
placed  on  acts  similar  to  this  by  tbe  other 
departments  of  tbe  government.  We  are 
aware  that  such  construction  Is  not  conclu- 
sive, but  when  tbe  legislature.  In  framing  an' 
act,  resorts  to  language  similar  in  its  Import 
to  the  language  of  other  acts,  which  have  re- 
ceived a  practical  construction  by  the  execu- 
tive departments  and  by  the  legislature  itself, 
it  Is  fair  to  presume  that  the  language  was 
used  in  the  later  act  with  a  view  to  the  con- 
struction so  given  the  earlier.  In  1877,  there 
was  passed  (Sess.  Laws  1877,  p.  213)  an  act 
"to  provide  for  the  payment  of  bounties  for 
the  destruction  of  wild  animals  in  the  state 
of  Nebraska."  This  act  provided,  in  brief, 
that  any  person  killing  wolves,  wild  cats,  or 
coyotes  within  tbe  state,  and  presenting  the 
scalps  thereof  to  the  clerk  of  the  county  in 
which  the  saqae  were  killed,  with  other  proof, 
should  be  entitled  to  a  bounty  of  one  dollar  for 
each  of  such  animals  so  killed.  It  was  pro- 
vided that  the  county  clerk  should  issue  a  cer- 
tificate to  the  person  entitled,  and  that,  upon 
the  same  being  filed  with  the  auditor,  "said 
auditor  shall  draw  his  warrant  on  the  treas- 
ury of  the  state,  against  the  general  fund,  for 
tbe  amount  of  such  certificate,  in  favor  of  the 
person  named  therein  or  his  assignee."  It  has 
never  been  assumed  that  this  act  operated  as 
a  continuing  or  even  a  temporary  appropria- 
tion of  money  wherewith  to  pay  such  boun- 
ties. Appropriations  to  fulfill  the  purpose  of 
the  act  have  since  its  passage  been  made  in 
certain  years,  and  in  one  year,  at  least,  to 
wit,  1889  (Seat.  Laws  1889,  p.  611),  tbe  ap- 
propriation was  made  to  cover  not  only  fu- 
ture bounties,  but  outstanding  claims,  the  pre- 
vious legislature  having  failed  to  make  any 
appropriation.  It  is  a  matter  of  general 
Imowledge  that  payments  of  such  bounties 
have  been  made  when  express  appropriationa 
existed,  and  not  at  other  times.  In  1875 
(Sess.  Laws  1875,  p.  156)  an  act  was  passed 
providing  a  bounty  for  the  discovery  of  a  vein 
of  coal,  and  providing,  also,  that  warrants 
should  be  Issued  in  payment  thereof.  Once, 
at  least,  an  item  for  the  payment  of  such 
bounties  has  been  included  in  the  general  ap- 
propriation bill. 

We  conclude  that  the  provisions  of  the  act 
In  question  do  not  make  an  appropriation. 
At  most,  they  create  an  obligation,  and  pro- 
vide for  the  manner  of  its  satisfaction  when 
appropriations  shall  be  made;  that  it  was  not 
the  Intention  of  the  legislature  to  make  an 
appropriation  by  tbe  act,  and,  if  it  had  been 
its  intention  so  to  do,  such  appropriation 
would  be  void  for  uncertainty  in  amount,  and 
because  it  transgressed  the  constitutional  lim- 
it of  time.    Writ  denied. 


STATE  ex  rel.  DAHLMAN  v.  PIPER,  Secre- 
tary of  State.    (No.  8,790.) 

(Supreme  Court  of  Nebraska.    Dec  16,  1896.) 

BOPBEMB    Coubt  —  Jdkisdiotiok  —  Masdaxus  — 
Whbn  Grantbd— Appeal— Slbctioits—Oebtifi- 

OATBS  OF  NoMIRAflOa— DOTT  OF  SSOBBTABT  OF 

Btatb. 

1.  The  original  Jurisdiction  of  the  supreme 
court,  confeiTed  upon  it  by  the  constitution,  is 
confined  to  "cases  relating  to  the  revenue,  civil 
cases  in  which  the  state  shall  be  a  party,  man- 
damos,  quo  wartanto  and  habeas  corpus."  Const 
art.  6^  e  2. 

2.  Ibe  writ  of  mandamus  can  only  be  invoked 
to  compel  the  performance  of  some  particular  act 
which  the  law  8t>ecially  enjoins  as  a  duty  resulting 
from  an  office,  trust,  or  station.  As  a  preventa- 
tive remedy,  it  cannot  take  the  place  M  injunc- 
tion. 

3.  Mandamus  can  be  resorted  to  alone  for  the 
purpose  of  compellhig  action.  It  is  not  a  pro- 
ceeding to  correct  nrors. 

_  4.  An  appeal  or  proceedings  in  error  will  not  lie 
directly  to  this  court  to  review  the  decisions  of 
the  secretary  of  state  under  the  Australian  t>al- 
lot  law. 

5.  The  findings  of  facta  made  by  the  secretary 
of  state  in  passing  upon  objections  filed  against 
certificates  of  nomination,  if  not  conclusive,  are, 
at  least,  prima  facie  right. 

6.  Under  our  Australian  ballot  law,  the  secre- 
tary of  state,  in  passing  upon  objections  to  nomi- 
nation certificates,  is  not  confined  to  mere  formal 
matters  relating  to  such  certificates,  but  may  de- 
termine from  extrinsic  evidence  whether  the  can- 
didates tberem  named  were  in  fact  nominated  by 
a  convention  called  and  held  according  to  party 
usages,  and  claiming  in  good  faith  to  represent  a 
political  party  which  cast  the  requisite  number 
of  votes  at  the  last  election.  State  v.  Alien,  62 
N.  W.  35,  43  Neb.  651;  Phdps  v.  Piper,  67  N. 
W.  755,  48  Neb.  724,  followeJr 

7.  It  is  neither  the  province  of  the  secretary  of 
state  nor  the  courts  to  determine  which  of  the 
two  rival  state  conventions  of  the  same  party  so 
called  and  held  is  entitled  to  recognition  as  the 
regular  convention.  State  v.  Allen  and  Phelps 
V.  Piper,  supra,  followed. 

8.  Where  rival  factions  of  a  political  party  in 
good  faith  nominate  candidates  at  conventions 
called  and  held  in  accordance  with  the  usages  of 
the  party,  and  certify  such  nominations  to  the 
secretary  of  si^le,  he  will  certify  to  the  sev- 
eral county  clerics  the  names  of  the  candidates 
nominated  by  each.  State  v.  Allen  and  Phelps 
V.  Piper,  supra,  followed, 

(Syllabus  by  the  Court.) 

Application  by  the  state  of  Nebraska,  on 
the  relation  of  James  C.  Dahlman,  for  a  writ 
of  mandamus  against  Joel  A.  Piper,  secretary 
of  state.    Denied. 

Robert  Wheeler,  Frederick  Shepherd,  and 
Bane  &  Altschuler,  for  relator.  W.  D.  Mc- 
Hugh,  Robt  W.  Patrick,  and  J.  H.  Ames, 
for  defendant. 


NORVAL,  J.  This  was  a  proceeding  to  de- 
termiue  the  validity  of  certain  nominations 
for  electors  for  president  and  vice  president 
and  the  several  state  offices,  and  to  require 
the  secretary  of  state  to  certify  to  the  several 
county  clerks  the  names  of  certain  persons, 
and  none  otheis,  as  nominees  of  the  Demo- 
cratic party  /or  such  offices.  Tbe  cause  was 
submitted  upon  the  pleadings  and  oral  admis- 
sions of  the  parties,  without  any  testimony 
being  adduced,  and  a  decision  announced, 
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denying  the  relief  demanded,  jnst  preceding 
the  last  general  election.  To  the  writer  Is  as- 
signed the  duty  of  preparing  an  opinion  incor- 
porating the  TlewB  of  the  court  upon  tbe 
iliKBtiona  Involved. 

On  tbe  30th  day  of  September,  1896,  a  cer- 
tificate of  nomination  of  candidates  for  elect- 
ors of  president  and  vice  president  and  tbe 
several  state  offices  was  filed  with  tbe  sec- 
retary of  state,  signed  by  Ed  P.  Smith,  as 
chairman,  and  Lee  Heediuan,  as  secretary, 
which  purported  to  be  a  certificate  of  the 
nominations  made  iQr  the  Democratic  party 
of  the  state  in  a  regularly  called  delegated 
<<onventlon,  held  in  the  city  of  Omaha  on  the 
4th  day  of  September,  1896;  and  on  the  7th 
day  of  October,  1896,  there  was  flJed  with  the 
secretary  of  state  an  amended  and  supple- 
mental certificate  of  said  nominations,  signed 
by  tbe  same  persons  who  signed  the  first  ce» 
tiflcates.  No  objections  to  either  of  the  said 
'Certificates  were  ever  filed  with  the  secretary 
of  state.  On  October  8,  1896,  one  Charles  O. 
Ryan,  as  chairman,  and  Henry  Koehler,  as 
secretary,  filed  In  tbe  office  of  the  secretary 
of  state  another  certificate  of  other  candi- 
dates for  tbe  same  offices,  also  purporting 
to  be  a  certificate  of  nominations  made  by  the 
Democratic  party  in  a  regularly  called  dele- 
cted convention  held  in  the  city  of  Omaha 
on  the  1st  day  of  October,  1896.  Within  the 
time  provided  by  law,  James  0.  Dalilroan,  an 
elector  of  the  state,  and  claiming  to  be  chair- 
man of  the  Democratic  state  central  commit- 
tee, filed  with  the  secretary,  of  state  written 
objections  to  this  certificate,  in  substance  as 
follows:  (1)  That  said  Charles  U.  Ryan  and 
Henry  Koehler,  as  chairman  and  secretary, 
respectively,  are  not  members  of  the  Demo- 
cratic party  of  the  state,  and  that  no  con- 
vention of  the  Democratic  party  was  held  at 
the  time  and  place  designated  in  said  certifi- 
cate. (2)  a'bat  said  pretended  convention  did 
not  represent  the  Democratic  party  of  this 
«tate,  or  any  party  casting  1  per  cent,  of  the 
votes  In  the  state  at  tbe  last  general  election. 
(3)  That  said  pretended  convention  did  not 
(epresent,  and  had  no  authority  to  act  on  be- 
half of,  the  Democratic  party  in  this  state; 
that  It  was  wholly  unauthorized  by  the  Demo- 
-cratic  party,  or  any  one  authorized  to  act  for 
Mid  party,  and  was  only  called  and  held  for 
tbe  purpose  of  disorganizing,  and,  as  far  as 
possible,  injuring  and  destroying,  the  Demo- 
cratic organization  in  this  state,  and,  if  pos- 
sible, defeating  the  election  of  the  regular 
nominees  of  said  party.  (4)  That  said  pre- 
tended convention  was  not  recognized  by  tbe 
dnly-otganized  National  Democratic  Conven- 
tion, but,  on  the  contrary,  the  state  conven- 
tion held  on  tbe  4th  day  of  September,  1896, 
was  recognized  by  tbe  National  Democratic 
Convention,  which  convened  in  Chicago  on 
Jnly  7,  1886.  (6)  That  said  pretended  con- 
vention of  October  1st  did  not  act  in  good 
faith  in  making  nominations  and  flling  said 
certificate  with  the  secretary  of  state,  but 
made  said  nominations  and  filed  said  certifi- 


cate for  the  purpose  of  confusing  and  deceiv- 
ing the  voters  in  casting  their  ballots.  (6) 
That  the  printing  of  the  names  set  forth  in 
the  certificate  upon  tbe  official  and  sample 
ballots  will  entail  upon  the  state  a  very 
heavy  additional  and  imnecessary  expense. 
(7)  That  the  regularly  held  and  duly  author- 
ized convention  of  the  Democratic  party  of  the 
state  was  the  one  which  convened  on  Septem- 
ber 4,  1890.  Tbe  secretary  of  state,  upon  the 
hearing  of  this  protest,  made  findings  of  facts, 
and  rendered  a  decision  overruling  said  pro- 
test, and  ordering  that  the  names  of  tbe  nomi- 
nees mentioned  in  said  certificate  of  nomina- 
tion filed  on  October  8th  be  certified  to  tbe 
several  county  clerks  as  nominees  of  the 
Democratic  party. 

It  was  disclosed  that  two  state  conventions 
of  the  Democratic  party  were  held  in  tbe 
year  1896  for  the  purpose  of  nominating 
electors  for  president  and  vice  president  and 
a  fuU  state  ticket  to  be  voted  for  at  tbe  last 
election,  one  September  4th  and  tbe  other  on 
tbe  Ist  day  of  October,  each  having  assem- 
bled by  virtue  of  a  call  regularly  issued  in 
accordance  with  tbe  practices  of  the  party  In 
such  cases  from  a  body  claiming  to  represent 
tbe  Democratic  state  central  committee,  and 
each  convention  claiming  the  right  to  act  for 
and  on  behalf  of  the  Democratic  party  of  the 
state;  that  each  convention  made  nomina- 
tions, and  the  same  were  certified  in  due  form 
to  the  secretary  of  state  within  tbe  time  pro- 
vided by  law  by  the  officers  of  eacn  of  said 
conventions;  that  the  convention  wblch  assem- 
bled on  October  1st  met  and  made  nomina- 
tions in  good  faith  in  pursuance  of  a  regular 
call  issued  from  the  Democratic  state  central 
committee  elected  by  a  convention  held  In 
1896,  claiming  to  be  the  Democratic  state 
convention  of  Nebraska,  at  which  convention 
Hon.  T.  J.  Mahoney  was  nominated  as  can- 
didate for  tbe  office  of  judge  of  the  supreme 
court,  and  Hons.  John  H.  Ames  and  W.  S. 
Ashby  as  candidates  for  regents  of  the  State 
TJniversuy,  and  whose  names  were  placed 
upon  the  official  ballots  for  the  general  elec- 
tion held  in  1895  as  Democratic  candidates  for 
said  respective  offices;  and  at  said  election 
said  several  candidates  received  more  than 
1  per  cent  of  the  total  vote  cast  at  the  said 
election,  and  nearly  twice  as  many  votes  as 
were  polled  for  other  persons  named  npon 
said  ballot  as  Democratic  candidates. 

The  respondent,  in  his  answer,  objects  to 
the  Jurisdiction  of  this  court  upon  the  fol- 
lowing grounds:  (1)  That  tbe  proceeding 
herein  is  an  equitable  one  for  injunction, 
which  this  court  has  no  original  jurisdiction 
to  entertain.  (2)  That  tbe  matters  and  things 
in  controversy  were  passed  upon  and  decide<l 
by  the  secretary  of  state,  and  this  court  has 
no  power  to  review  or  modify  bis  findings  or 
decision.  (3)  That  tbe  questions  involved  are 
not  judicial,  but  purely  political,  in  their 
character,  and  consequently  subjects  in  re- 
spect of  which  tbe  courts  have  no  jurisdic- 
tion. 
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By  section  2  of  the  article  of  the  constlto- 
tion  of  this  state,  relating  to  the  Jndicial  de- 
partment, the  original  jurisdlctloa  of  the  sn- 
preme  court  is  confined  to  "cases  relating  to 
the  revenue,  civil  cases  in  which  the  state 
shall  be  a  party,  mandamus,  quo  warranto 
and  habeas  corpus."  There  is  no  escaping 
the  conclusion  that  this  court  has  no  original 
Jurisdiction  as  a  court  of  equity  of  causes  in- 
volving relief  solely  obtainable  by  injunction 
unless  it  may  be  tn  revenue  and  state  cases, 
of  which  this  is  not  one,  since  no  such  power 
is  conferred  upon  It  by  the  fundamental  law 
of  the  state.  While  it  Is  true  the  petition 
prays  for.  an  order  restraining  the  respondent 
from  certifying  to  the  several  county  clerks 
names  of  the  nominees  of  the  convention  of 
October  Ist,  It  is  perfectly  plain  that  merely 
a  temporary  injonctional  order  was  aslced  to 
be  made  and  enforced  until  such  time  as 
there  should  be  a  final  hearing  of  the  canso. 
The  ultimate  object  of  this  proceeding  was 
to  compel  the  respondent  to  rescind  his  de- 
cision to  certify  the  names  of  the  nominee  of 
the  convention  of  October  1st;  io  other  words, 
to  require  the  secretary  of  state  to  certify  to 
the  county  clerks  of  the  several  counties  of 
the  state,  as  nominees  for  the  Democratic 
party,  the  names  of  the  persons  placed  in 
nomination  nt  the  said  convention  held  on 
September  4th,  and  none  others.  In  one 
sense  it  may  be  said  that  the  relief  demanded 
Involves  the  perpetual  enjoining  of  the  cer- 
tification to  the  various  county  clerks  of  the 
names  of  the  nominees  of  the  said  conven- 
tion presided  over  by  Charles  O.  Ryan  as 
chairman,  and  at  which  Henry  Koehler  acted 
as  secretary;  and,  if  such  was  the  sole  nature 
or  purpose  of  the  suit,  unquestionably  this 
court  would  be  without  Jurisdiction  to  hear 
or  determine  the  same,  for  the  writ  of  man- 
damus can  only  be  Invoked  to  compel  an  in- 
ferior tribunal,  corporation,  board,  or  person 
to  perform  some  particular  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station,  and  not  merely  to 
prevent  it  On  the  other  hand,  injunction  is 
wholly  to  restrain  or  prohibit  the  doing  of  a 
threatened  act.  As  a  preventative  remedy 
simply,  the  writ  of  mandamus  cannot  take 
the  place  of  an  injunction.  Applying  these 
principles  to  the  case  at  bar,  as  made  by  the 
petition,  it  is  believed  that  the  ultimate  relief 
sought  Is  to  compel  the  performance  of  a  par- 
ticular act  by  the  respondent,  which  he  had 
declined  to  do,  namely,  the  certification  to  the 
county  clerk  of  each  county  of  the  names 
of  the  candidates  mentioned  in  the  certificate 
of  nomination  first  filed  as  aforesaid  with  the 
secretary  of  state  as  the  sole  nominees  of  the 
Democratic  party  for  electors  of  president 
and  vice  president  and  state  offices,  which 
act  could  not  be  enforced  by  Injunction.  Th<i 
requiring  of  an  officer  by  mandamus  that  he 
do  some  particular  thing  in  a  specified  way 
necessarily  Implies  it  shall  not  be  performed 
in  any  other  mode;  but  that  is  not  adopting 
proceedings  by  mandamus  to  effect  the  pur- 


pose of  an  toj'nnctlon.  Had  the  equitable 
powers  of  the  proper  forum  been  Invoked 
to  enjoin  the  certification  to  the  county  clerk 
of  the  names  of  the  persons  nominated  at 
the  convention  held  on  October  1st,  it  Is  evi- 
dent that  the  right  to  the  relief  asked  In  this 
proceeding  could  not  have  been  adjudicated 
therein.  This  action  is  not  essentially  one  for 
injunction,  and  the  first  objection  to.  the  Juris- 
diction must  be  determined  adversely  to  the 
respondent.  It  should  be  remarked,  before 
leaving  the  subject,  that  two  similar  causes 
have  been  entertained  by  us  In  State  v.  Allen, 
43  Neb.  651,  62  N.  W.  35,  and  Phelps  v. 
Piper,  48  Neb.  724.  67  N.  W.  755,  although 
the  question  of  Jurisdiction  was  not  then 
urged  upon  the  attention  of  the  court  in  ei- 
ther of  them. 

We  come  now  to  the  secood  objection  in- 
terposed to  the  Jurisdiction,  namely,  tliat  thiR 
court  is  without  authority  to  review  or  set 
aside  the  decision  of  the  secretary  of  state  ia 
passing  upon  objections  to  nomination  cer- 
tificate. It  was  strenously  insisted  in  argu- 
ment that  the  decision  of  the  officer  with 
whom  certificates  of  nominations  are  filed 
In  determining  objections  thereto  is  final  and 
conclusive.  Section  11  of  our  Australian  bal- 
lot'law  (secUon  136,  c.  26,  Comp.  St),  which 
provides  that:  "All  certificates  of  nomination 
which  are  In  apparent  conformity  with  the 
provisions  of  this  act  shall  be  deemed  to  be 
valid,  unless  objection  thereto  shall  be  duly 
made  in  writing  within  three  (3)  days  after 
the  filing  of  the  same.  In  case  such  objection 
Is  made,  notice  thereof  shall  forthwith  be 
mailed  to  ail  candidates  who  may  be  afFected 
thereby  addressed  to  them  at  their  respective 
places  of  residence,  as  given  in  the  certificate 
of  nomination.  The  officer  with  whom  the 
original  certificate  was  filed  shall  In  the  first 
instance  pass  upon  the  validity  of  such  ob- 
jection, and  his  decision  shall  be  final,  unless 
an  order  shall  be  made  In  the  matter  by  a 
county  court,  or  by  a  Judge  of  the  district 
court,  or  by  a  Justice  of  the  supreme  court  at 
chambers,  on  or  before  the  Wednesday  pre- 
ceding the  election.  Such  order  may  be  made 
summarily  upon  application  of  any  party  In- 
terested, and  upon  such  notice  as  the  court 
or  judge  may  require."  A  mere  reading  of  the 
foregoing  is  sufficient  to  disclose  that  it  was  the 
purpose  of  the  legislature  to  give  to  the  secre- 
tary of  state,  or  other  officer  with  whom  certif- 
icates of  nomination  are  required  to  be  filed,  the 
power.  In  the  first  instance,  to  pass  upon  all 
objections  to  such  certificates  or  nomination 
papers,  and  whose  decision  in  the  premises 
Is,  at  the  furthest  limit,  to  be  regarded  as 
final  where  no  "order  shall  be  made  In  the 
matter  by  the  county  court  or  by  a  Judge 
of  the  district  court,  or  by  a  Justice  of  lue 
supreme  court  at  chambers,"  within  the  time 
fixed  by  statute.  If  the  determination  of  the 
secretary  of  state  Is  absolutely  final.  It  couM 
not  anywhere  else  be  questioned.  That  his 
decision  Is  not  necessarily  conclusive  follows 
flrom  the  fact  that  the  statute  has  made  pro- 
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risloii  for  reylewlng  the  same,  or  rather  for 
the  determination  of  the  questions  tty  the  ccimty 
conrt,  or  toy  a  Judge  ot  the  district  court  or 
supreme  conrt  Whether  that  portion  of  the 
act  la  ralld  which  attempta  to  confer  power 
in  anch  matters  upon  a  Judge  of  this  court  at 
chambers  has  been  seriously  doubted;  so 
much  so,  that  the  present  Judges  hare  not 
entertained  such  Jurisdiction.  The  rulings  of 
the  secretary  of  state  could  be  deemed  final 
only  when  not  reviewed  by  the  coiirt  or  of- 
ficer authorized  by  the  statute  so  to  do.  and 
when  he  properly  determines  such  questions 
alone  as  he  Is  empowered  by  law  to  decide, 
that  la,  when  he  has  praceeded  legally  and 
within  his  Jurisdiction.  If  he  has  acted  Ille- 
gally or  without  Jurisdiction,  bis  decision  is 
without  validity.  Suppose  a  certificate  of 
nomination  should  be  filed  after  the  statutory 
l>eriod,  and  he  should  determine  to  certify 
the  names  of  the  nominees  therein  mentioned, 
bis  action  would  not  be  conclusive  or  binding. 
rtT,  should  he  refuse  to  certify  the  names  of 
the  candidates  mentioned  in  the  certificate 
in  due  form,  who  were  proiterly  nominated, 
and  against  such  certificate  no  protest  had 
I>een  filed,  his  action  would  not  be  final,  even 
though  no  order  had  been  made  in  the  prem- 
ises by  the  court  or  Judge  mentioned  In  the 
law;  and  most  assuredly  mandamns  would  lie 
to  compel  him  to  certify  the  names  of  such 
nominees  to  the  county  clerks,  because  the 
duty  is  purely  a  ministerial  one,  enjoined  by 
law.  Involving  no  discretion.  Again,  should 
the  secretary  of  state  determine  which  of 
two  rival  conventions  of  the  same  political 
party  was  the  regular  convention,  where  both 
were  called  and  held  in  accordance  with  the 
usage  of  the  party,  and  each  made  nomina- 
tions In  good  faith,  and  certified  the  same  in 
due  form  to  him  within  the  statutory  time, 
and  should  certify  the  names  of  one  set  of 
candidates,  and  decline  to  certify  the  other, 
mandamus  conld  be  Invoked  against  him. 
His  decision  would  not  be  final  should  he. 
without  a  hearing  of  objectlona,  properly 
made  and  filed  to  a  certificate  of  nomination, 
determine  that  the  names  of  the  candidates 
therein  mentioned  should  or  should  not  ap- 
pear upon  the  official  ballot  There  are  many 
other  Instances  whi(4i  might  be  given  where 
mandamus  would  be  the  appropriate  pro- 
ceeding to  compel  the  secretary  of  state  to 
act  Clearly,  it  was  not  the  purpose  of  the 
election  law  to  take  away  the  right  thereto- 
fore conferred  upon  the  courts  to  compel  by 
mandamns  the  performance  by  an  ot&c^  of 
a  purely  ministerial  duty  enjoined  by  law. 

It  is  very  evident  an  appeal  or  proceeding 
in  error  will  not  He  directly  to  this  court  to  re- 
view the  decisions  of  the  secretary  of  state 
tmder  the  Australian  ballot  act,  for  two  rea- 
sons: I<Mrst,  no  provisloa  is  made  therefor  by 
the  law  In  question,  or  by  any  oithcr  statute; 
and.  In  the  next  place,  the  appellate  Jurisdlc- 
tton  of  this  court  is  confined  to  a  review  of 
the  Jadgments  and  orders  made  by  the  sev- 
eral district  courts  of  th*  state.    Neither  er- 


ror nor  appeal  can  be  proeecmted  from  the 
decision  of  any  other  court  or  tribunal  direct- 
ly to  this  court  Cleghorn  t.  Waterman,  16 
Neb.  2%,  20  N.  W.  252. 

While  upon  the  argument  the  case  was  dis- 
cussed by  counsel  for  respondent  partly  as 
If  this  was  a  proceeding  In  error  to  review 
the  action  of  the  secretary  of  state,  it  is  ob- 
vious that  the  petition  Is  essentially  an  ap- 
plication for  a  writ  of  mandamus,  and  must 
be  80  regarded.  The  constitution  has  confer- 
red original  Jurisdiction  upon  the  supreme 
court  in  mandamus,  hence  the  case  is  not  one 
of  the  daaa  without  the  Jurisdiction  qt  this 
court  but  within  It  Whether  mandamus 
should  issue  in  this  particular  case  is  another 
question;  one  which  will  be  determined  later 
on.  Mandamns  can  be  resorted  to  alone  for 
the  purpose  of  compelling  action;  that  is, 
the  performance  of  a  duty  enjoined  by  law. 
It  is  not  a  proceeding  to  correct  errors  (State 
v.  Nemaha  Co.,  10  Neb.  82,  4  N.  W.  373;  State 
V.  Powell,  10  Neb.  48,  4  N.  W.  817;  State  v. 
Klnkaid,  23  Neb.  641,  37  N.  W.  612;  McOee 
V.  State,  82  Neb.  140,  40  N.  W.  220);  so  that 
errors,  If  any,  committed  by  the  respondent 
upon  the  hearing,  or  In  his  decisions,  are  not 
available  here.  Otir  Inquiry  is  confined  alone 
to  the  question  whether  the  respondent  has 
failed  to  discharge  any  ministerial  act  which 
the  statute  requires  him  to  perform.  It  ap- 
pears from  the  flndUigs  of  fact  made  by  the 
secretary  of  state  In  passing  upon  the  objec- 
tions filed  against  the  certificate  of  nomina- 
tion that  two  rival  factions  of  the  Democratic 
party  in  this  state  held  conventions^called  in 
accordance  with  the  usages  of  the  party,  and 
each  In  good  faith  nominated  candidates  for 
electors  of  president  and  vice  president,  as 
well  as  state  offices,  which  nominations  were 
duly  certified  to  him;  that  each  of  said  con- 
ventions claimed  to  represent  the  Democratic 
party  of  the  state;  "that  the  said  conven- 
tion of  October  1,  1896,  was  held  openly,  and 
publicly  announced  In  the  public  press,  and 
that  the  fact  that  the  said  convention  was 
to  be  held  was  a  matter  of  public  knowledge 
and  notoriety,  and  that  said  convention  as- 
sembled openly  and  puMlcly  In  pursuance 
of  said  call,  and  waa  comprised  of  delegates 
duly  accredited  to  said  convention  from  the 
various  senatorial  districts  of  the  state,  and 
that  all  its  acts  were  open  and  public  and  In 
good  faith."  The  above  findings  were  plead- 
ed by  the  respondent  In  his  answer,  and,  not 
having  been  controverted  on  the  hearing,  are 
at  least  prima  facie  correct  if  not  conclusive. 
When  so  regarded,  whnt  waa  the  duty  of  the 
secretary  of  state?  Was  he  required  to  decide 
between  said  rival  factions  of  the  party,  and 
certify  to  the  several  county  clerks  the  names 
of  the  nominees  of  one  of  the  conventions 
alone  as  the  candidates  of  the  Democrat 
party?  These  precise  questions  have  been  al- 
ready twice  adjudicated  by  this  court,  and 
that,  too,  adversely  to  the  contention  of  the 
relator  herein,  in  controversy  involving  the 
rlgbt  of  each  of  the  identical  factions  of  Um 
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Democratic  party  In  this  state  to  representa- 
tion upon  the  official  ballot  wbo  are  now  con- 
cerned in  this  litigation.  A  reference  to  those 
cases  will  not  be  inappropriate. 

State  T.  Allen,  43  Neb.  651,  62  N.  W.  35,  was 
an  application  for  mandamus  to  compel  tbe 
secretary  of  state  to  certify  to  the  county 
clerks  the  names  of  the  relators  therein  as 
nominees  of  the  Democratic  party  for  the 
several  state  offices  to  be  filled  at  the  elec- 
tion to  be  held  on  the  6th  day  of  November, 
1S94.  Two  certificates  of  nomination  in  due 
form  had  been  filed  with  the  secretary  of 
state,  each  contalnlnK  the  names  of  different 
persons  as  nominees  of  the  Democratic  party 
for  state  offices.  A  protest  was  filed  against 
each  certificate.  That  against  the  certificate 
containing  relators'  names  was  sustained  by 
the  secretary  of  state,  and  the  other  protest 
was  overruled  by  him.  Tbe  writ  was  denied, 
because  the  claim  of  tbe  relators  rested  alone 
upon  the  certificate  of  nomination,  it  not  ap- 
pearing from  the  record  that  they  were  nom- 
inated by  a  convention  daiming  to  represent 
the  Democratic  party.  Among  others,  the  fol- 
lowing legal  propositions  were  determined  by 
the  court  in  that  case:  (1)  The  secretary  of 
state  in  passing  upon  objections  to  nomina- 
tion certificates  is  not  confined  to  mere  formal 
matters,  but  may  determine  from  extrinsic 
evidence  whether  the  candidates  were  in  fact 
nominated  by  a  convention  claiming  to  repre- 
sent a  party  which  cast  the  requisite  number 
of  votes  at  the  last  preceding  election.  (2) 
Tliat  it  was  not  the  province  of  such  officer 
to  determffte  which  of  tbe  two  rival  state  con- 
ventions of  the  same  party  is  entitled  to  a 
recognition  as  the  regular  convention,  but  it 
is  his  duty  to  certify  to  the  county  clerks  the 
names  of  all  the  candidates  who  were  nom- 
inated by  each  convention  according  to  the 
usage  of  such  party.  The  same  principles 
were  held  and  applied  in  the  opinion  of 
Ragan,  C,  in  Phelps  v.  Piper,  48  Neb.  724, 
67  N.  W.  755,  and,  further,  that  the  question 
as  to  which  one  of  the  two  factions  of  a  po- 
litical party  has  the  right  to  act  for  the  party 
is  not  the  province  of  the  courts  to  determine, 
since  the  question  is  a  political,  and  not  a 
Judicial  one.  To  the  same  efTect  are  People 
V.  District  Court,  18  Colo.  26,  31  Pac.  830; 
Shields  T.  Jacob,  88  Mich.  164,  50  N.  W.  106. 
Decisions  of  other  states  which  hold  that 
courts  will  determine  which  faction  of  a  po- 
litical organization  is  tbe  regular  one,  and 
entitled  to  recognition,  were,  for  the  most 
part,  based  upon  statutes  materially  different 
from  ours,  and  therefore  clearly  distinguish- 
able. Thus,  where  a  statute  authorizes  a  po- 
litical party  to  select  one  or  more  of  the  elec- 
tion officers,  and  such  party  is  divided  Into 
factions,  of  necessity  the  court,  to  prevent 
disorder  and  confusion,  may  decide  which 
faction  represents  the  regular  organization. 
So,  too,  where  the  Iwllot  law  requires  the 
names  of  candidates  of  political  parties  to  be 
arranged  and  printed  on  tbe  official  ballot  in 
a  separate  group,  and  it  is  made  the  duty  of 


the  election  officer,  in  arranging  the  ballot,  to 
place  the  ticket  of  the  party  having  the  great- 
est number  of  votes  at  the  last  preceding 
election  first  on  the  ballot,  and  that  the  posi- 
tion of  other  tickets  should  be  controlled  rela- 
tively by  the  same  rule,  it  is  obvious  that 
under  such  a  law  It  is  necessary  to  decide 
between  rival  factions  of  the  same  party,  in. 
order  to  determine  the  position  of  the  tickets 
upon  the  ballot.  But  where,  as  under  our 
ballot  law,  the  reason  for  the  rule  does  not 
exist,  the  rule  Itself  does  not  obtain.  Tbe 
construction  adopted  by  this  court  in  its  prior 
adjudications,  and  followed  in  this,  is  in  con- 
sonance with  the  spirit  and  object  of  our 
election  laws,  since  it  affords  the  voter  tbe- 
greater  liberty  in  casting  his  ballot 

The  views  expressed  dispose  of  all  of  tbe 
grounds  set  forth  In  the  protest  filed  by  tbe 
relator  with  the  secretary  of  state  excepting 
the  fourth  and  sixth,  which  we  will  now 
briefly  notice  in  their  order.  By  the  fourth 
objection  it  was  sought  to  raise -the  question 
whether  the  decision  of  the  national  conven- 
tion of  a  political  party  recognizing  one  fac- 
tion of  Its  party  in  a  state  is  conclusive,  and 
not  reviewable  by  the  court  Unfortunately 
for  the  relator,  such  question  Is  not  before 
us,  since  the  averment  in  the  petition  for  tbe 
writ  and  In  the  protest  relating  thereto  were 
put  in  Issue  by  the  answer  and  return  of  tbe 
respondent,  and  no  evidence  was  introdnced 
upon  that  subject.  The  sixth  ground  of  ob- 
jection is  without  merit  for  two  reasons: 
First  the  printing  of  the  names  of  the  nomi- 
nees upon  the  official  and  sample  ballot  will 
entail  no  additional  expense  on  the  state,  be- 
cause it  Is  not  required  to  pay  the  costs  of 
printing  the  ballots;  second,  the  additional 
expense  entailed  by  the  printing  of  a  candi- 
date's name  upon  the  ballot  is  no  valid  reason 
for  excluding  his  name  therefrom. 

It.  having  been  disclosed  by  the  record  in 
this  case  that  nominations  for  the  same  offices 
were  in  fact  made  by  each  of  the  two  rival 
conventions  of  the  Democratic  party  of  the 
state,  called  and  held  in  accordance  with  the 
usages  of  the  party,  and  each  claiming  in  good 
faith  to  represent  a  political  organization 
which  cast  1  per  cent  of. the  total  vote  at 
tbe  general  election  of  1885,  it  was  not  the 
province  of  the  secretary  of  state,  nor  is  It  of 
this  court,  to  determine  which  convention  was 
the  regular  one;  but  it  was  the  duty  of  the 
secretary  of  state  to  certify  the  names  of  the 
nominees  of  both  conventions  to  the  -county- 
clerks.   Writ  denied. 

IRVINE  and  RYAN,  OG.,  not  slttlns. 

RAOAN,  O.  I  agree  to  the  conclusion 
reached  In  this  case,  viz.  that  the  writ  asked 
for  should  be  denied;  bat  I  do  not  agree  to 
the  reasons  given  for  that  conclusion.  No 
statute  of  this  state  has  conferred  any  an- 
thcHity  on  this  court  to  review  a  decision 
made  by  the  secretary  of  state  as  to  what 
nominations  certified  to  him  shall  be  placed 
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on  the  official  ballot;  nor  does  the  fact  that 
the  constitution  invests  this  coort  with  origi- 
nal Jurisdiction  In  mandamus  cases  confer 
any  authority  on  the  court  to  control  the  dis- 
cretion of  the  secretary  of  state  in  this  or 
any  other  cose.  The  legislature  has  seen  fit 
to  provide  that  the  secretary  of  state  shall 
hear  and  decide  all  objections  to  nominations 
certified  to  him;  and  that  "his  decision  shall 
be  final  unless  an  order  shall  be  made  in  the 
matter  by  a  county  court  or  by  a  Judge  of 
the  district  court,  or  by  a  Justice  of  the  su- 
preme court  at  cbaml)ers."  Ck>mp.  St  c.  26, 
{  136.  In  the  matter  involved  here,  no  order 
has  been  made  by  a  county  court,  a  Judge 
of  the  district  court,  or  a  Justice  of  the  su- 
preme court;  and  if  the  statute  is  to  be  fol- 
lowed the  decision  of  the  secretary  of  state  is 
final;  and  "final,"  in  Judicial  parlance,  means 
that  question  is  ended,  decided,  set  at  rest 
forever.  It  was  quite  as  competent  for  the 
legislature  to  leave  the  decision  of  such  mat- 
ters as  those  Involved  here  to  the  secretary 
of  state  as  to  any  other  person,  officer,  board, 
or  tribunal,  or  to  the  supreme  court  The 
matters  in  litigation  here  are  not  Judicial. 
They  are  purely  administrative  or  political  in 
their  nature,  and  neither  the  constitution  nor 
the  statute  malies  it  the  duty  of  ttds  court 
to  pass  upon  them;  nor  has  the  court  either 
original  or  appellate  Jurisdiction  to  say  tliat 
the  decision  made  by  the  secretary  of  state  is 
either  right  or  wrong.  In  my  opinion,  the 
writ  should  be  denied  on  the  ground  that  this 
court  has  no  Jurisdiction  in  the  premises 


STATE  ex  rei.  CASPER  v.  PIPER,  Secretary 
of  State. 

(Supreme  Court  of  Nebraska.    Dec.  16,  1896.) 

Elbction  Laws  —  CsRTiricATs  or  Nominatioh  — 

0»  ECTIOK8. 

The  provialons  of  the  statute  (section  136, 
c.  26)  Imown  as,  the  "Australian  Ballot  Law,'* 
requiring  objections  to  a  certificate  of  nomination 
of  candidates  for  office  to  lie  filed  witliin  three 
days  after  the  filing  of  such  certificate,  are  man- 
datory, and  must  be  strictly  followed,  else  said 
certificate,  if  in  conformity  with  law,  will  be 
deemed  valid. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
C.  D.  Casper,  for  a  writ  of  mandamus  against 
Joel  A.  Piper,  secretary  of  state.    Writ  denied. 

Robert  Wheeler,  Frederick  Shepherd,  and 
Bane  ft  Altschuler,  for  relator.  John  H. 
Ames,  for  respondent 

NORVAX,  J.  This  was  an  application  by 
0.  D.  Casper,  aa  chairman  of  the  Democratic 
congressional  committee  for  the  Fourth  con- 
gressional district  for  a  writ  of  mandamus  to 
determine  the  right  of  the  secretary  of  state 
to  certify  to  the  several  county  clerks  of  said 


district  the  name  of  R.  B.  Dumphy  as  the 
Democratic  nominee  for  congress  from  such 
district  Like  the  two  other  cases  decided 
herewith,  the  controversy  grows  out  of  the 
fact  that  two  rival  factions  of  the  Democratic 
party  have  made  and  filed  separate  certificates 
of  nomination  for  said  office.  The  validity  of 
the  nomination  of  Mr.  Dumphy  alone  is  as- 
sailed in  this  proceeding.  All  the  questions 
involved,  except  one,  were  decided  in  State  v. 
Piper,  49  Neb.  — ,  69  N.  W.  378.  One  sub- 
ject presented  by  the  application  for  the  writ 
requires  notice,  and  that  is  whether  the  relat- 
or is  in  any  position  to  question  the  nomina- 
tion of  Mr.  Dumphy,  or  the  right  to  have  bis 
name  appear  upon  the  official  balHt  as  the 
Democratic  nominee  from  the  Fourth  con- 
gressional district  The  application  alleges  that 
on  the  1st  day  of  October,  1896,  the  certificate 
of  nomination  of  R.  E.  Dumphy  as  the  Demo- 
cratic nominee  for  congressman  for  that  dis- 
trict was  filed  in  the  office  of  the  secretary  of 
state;  that  on  the  12th  day  of  the  same  month 
the  relator  filed  his  protest  and  objections  to 
said  certificate  of  nomination;  and  that  the 
respondent  overruled  said  objections,  and  de- 
cided tliat  the  name  of  Mr.  Dumphy  was  enti- 
tled to  have  place  upon  <he  otflcial  and  sample 
ballots.  Section  11  of  the  Australian  ballot 
law  (section  136,  c.  26,  Comp.  St)  declares 
that  "all  certificates  of  nomination  which  are 
in  apparent  conformity  with  the  provisions 
of  this  act  shall  be  deemed  to  be  valid,  unless 
objection  thereto  shail  be  duly  made  in  writ- 
ing within  three  (3)  days  after  the  filing  of  the 
same,"  etc.  The  statute  requires  that  objec- 
tions to  certificates  of  nomination  shall  be 
filed  within  three  days  after  such  certificates 
are  filed.  This  provision  is  mandatory,  and 
must  be  strictly  followed,  else  the  certificate 
of  nomination,  if  in  due  and  legal  form,  shall 
be  regarded  as  valid.  State  v.  Norris,  37  Neb. 
299,  65  N.  W.  1086;  In  re  Cuddeback  (Sup.) 
89  N.  Y.  Supp.  388;  Price  v.  Lush,  10  Mont 
61,  24  Pac.  749;  Griffin  v.  Dlngley  (Cal.)  46 
Pac.  457;  Nomination  of  Van  Storch,  2  Pa. 
Dist  R.  7.  The  application  or  petition  in 
this  case  shows  that  the  objections  of  the  re- 
lator to  Mr.  Dumphy's  nomination  were  not 
filed  until  the  eleventh  day  after  the  filing  of 
his  nomination  certificate,  and  it  was  not  al- 
leged that  either  the  relator  or  any  one  else 
at  any  othese  time  filed  another  protest  against 
such  certificate,  or  that  the  same  was  de- 
fective in  form  or  substance.  It  was,  there- 
fore, the  duty  of  the  respondent  to  certify  the 
name  of  Mr.  Dumphy  to  the  several  county 
clerks  within  the  Fourth  congressional  dis- 
trict as  the  nominee  of  the  Democratic  party. 
Writ  denied. 

IRVINE  and  RYAN,  (30..  not  sitting. 

RAGAN,    C.    I   concur   in   the  conclusion 
reached  only. 
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STATE  ex  rel.  ROSE  r.  PIPER,  Secretary  of 

State. 

^Supreme  Court  of  Nebraska.    Dec.  16,  1890.) 

Elcctio:<s— Cektificatb  of  Nomination— Duties 

OF  Beoketart  of  Statu. 

1.  The  Becretaiy  of  state,  in  passing  upon  ob- 
jections to  a  certificate  of  nomination  for  a  pub- 
lic office,  is  not  confined  alone  to  the  considera- 

°  tlou  of  objections  as  to  matters  of  form,  but  has 
the  power  to  decide  trom  extrinsic  evidence 
whether  the  candidate  named  in  such  certificate 
was  in  fact  nominated  by  a  convention  called 
and  held  in  accordance  with  the  precedents  and 
usages  of  a  political  party  which  cast  1  per 
centum  of  Uie  votes  of  the  state  at  the  last  gen- 
eral election,  or  by  a  faction  in  good  faith  claim- 
ing to  represent  a  party  casting  such  a  per  centum 
of  the  votes  of  the  state. 

2.  Upon  the  facts  in  this  case  it  was  hdd  that 
the  seci-etary  of  state  properly  refused  to  certify 
to  the  county  clerKS  the  names  of  certain  candi- 
dates for  oQice. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
F.  Lk  Rose,  for  mandamus  against  J.  A.  Piper, 
secretary  of  state.    Denied. 

E.  H.  Wooley,  W.  M.  Morning,  and  C.  S. 
Ralnbalt,  for  relator.  Jonn  H.  Ames,  for  re- 
spondent. 

NORVAL,  J.  This  was  an  application  by 
the  state,  on  the  relation  of  Frank  h.  Rose, 
for  a  peremptory  writ  of  mandamus  to  com- 
pel the  certlflcatlon  by  tespondent,  as  secre- 
tary of  state,  to  the  county  clerks  of  the  names 
of  certain  persons  as  Republican  nominees  for 
electors  of  president  and  rice  president  and 
the  several  state  ofUces.  A  submission  was 
taken  upon  the  pleadings  alone,  consistiuK  of 
the  application,  and  the  answer  thereto  of  the 
respondent,  shortly  prior  to  the  last  general 
election,  and  an  oral  decision  was  then  an- 
nouni»d,  the  preparation  of  a  written  ophiion 
having  been  delayed  until  now. 

For  a  proper  onderstanding  of  the  questions 
involved  It  Is  not  deemed  necessary  to  set  out 
the  pleadings;  moreover,  to  do  so  would  ex- 
tend this  opinion  beyond  reasonable  limits. 
It  should  be  stated  here  that  after  the  submis- 
sion, a  reply  to  the  answer  was  filed,  without 
leave  or  consent  of  the  court  being  first  bad 
and  obtained,  and  it  was  accordingly  elimi- 
nated from  the  record.  The  answer.  Inter  alia, 
ralsiid  the  same  objections  to  the  Jurisdiction 
of  the  court  which  were  presented  -and  de- 
termined in  State  v.  Piper  (just  decided)  09  N. 
W.  378,  and  which  must  be  overruled  for  the 
reasons  stated  In  the  opinion  therein  filed. 

It  clearly  appears  that  at  a  state  convention 
of  the  Republican  party  of  this  state,  duly  and 
regularly  held  in  accordance  with  the  prac- 
tices of  the  party  in  such  cases,  and  pursuant 
to  a  call  executed  and  published  by  the  chair- 
man and  secretary  of  its  state  central  com- 
mittee in  obedience  to  an  order  by  said  com- 
mittee, which  convention  was  composed  of 
more  than  900  delegates,  and  represcDtlng  all 
the  organized  counties  In  the  state,  a  full  tick- 
et of  candidates  for  all  of  the  state  offices  and 
presidential  electors  to  be  voted  at  the  general 


election  In  1890  was  nominated;  that  a  certifi- 
cate of  said  nominations  made  out  In  conform- 
ity with  taw  was  executed  by  George  W.  Col- 
lins and  H.  M.  Wells,  respectively  the  chair- 
man and  secretary  of  said  convention,  and  in 
doe  time  filed  in  the  office  of  the  respondent 
as  secretary  of  state,  and  that  no  protest  or 
objection  to  said  certificate  or  to  said  nomina- 
tions was  ever  presented  or  filed  with  bim. 
Subsequently,  and  on  the  7th  day  of  October, 
1880,  there  was  filed  with  the  respondent  a 
certificate  of  nomination  of  other  persons  as 
candidates  for  the  same  offices,  algued  by  F. 
L.  Rose  as  cbairman,  and  R.  A.  Williams  as 
secretaiy,  purporting  to  be  a  certificate  of 
nominations  made  by  a  convention  of  the  Re- 
publican party  of  the  state,  hereafter  called 
the  "Rose  Convention,"  held  in  the  city  of 
Lincoln  on  the  Otfa  day  of  October,  1806.  re- 
citing and  stating  that  said  convention  was 
held  "pursuant  to  a  call  regularly  issued  for  a 
Nebraska  state  Republican  mass  convention, 
which  state  convention  was  composed  of  dele- 
gates and  legal  representatives  duly  qualified 
and  chosen  as  such,  and  the  legal  representa- 
tives of  the  qualified  electors  and  residents  of 
the  state  of  Nebraska  representing  the  Repul>- 
lican  party  in  said  state,  which  said  political 
par^,  at  the  holding  of  the  last  election  be- 
fo:«  the  holding  of  such  convention,  polled 
more  than  1  per  cent  of  the  entire  vote  cast 
tai  the  state."  On  October  9,  1896,  John  f . 
Maul,  a  resident  and  elector  of  the  state,  filed 
with  the  respondent  written  objections  to  said 
last-mentioned  certificate  of  nomination  and  to 
the  nominees  therein  named,  and  thereafter, 
upon  due  notice  having  been  given  to  all  per- 
sons interested  therein,  a  hearing  was  had  up- 
on said  protest  before  the  respondent  who, 
upon  the  consideration  of  the  evidence  ad- 
duced by  the  respective  parties,  sustained  said 
objections,  and  declined  to  certify  to  the  va- 
rious county  clerks  of  the  state,  to  be  printed 
upon  the  official  ballots,  the  names  of  the  per- 
sons mentioned  In  the  Rose  certificate.  Rela- 
tor, being  dissatisfied  with  this  ruling  and  de- 
cision, commenced  this  proceeding. 

The  secretary  of  state,  at  the  time  of  hia 
decision,  made  findings  of  fact  and  conclu- 
sions of  law,  which  are  set  forth  in  full  in  hia 
answer  herein,  and  which  said  findings  he 
alleges  are  in  all  respects  true.  The  findings 
are  as  follows: 

"First.  There  was  not  held  in  said  city  of 
Lincoln,  on  the  6th  day  of  October,  1890.  or  at 
any  time  In  said  year  after  the  Ist  dAy  of 
July,  any  convention  composed  of  delegates 
and  legal  representatives  duly  qualified  and 
chosen  as  such,  and  the  legal  representatives 
of  the  qualified  electors  and  residents  of  the 
state  of  Nebraska  representing  tue  Republi- 
can party  in  said  state.  Second.  I  find  that 
on  the  3d  day  of  October,  18tM,  one  F.  I<. 
Rose,  a  private  individual  lealdlng  at  LJnc<dn. 
Nebmska,  hut  not  baTlng,  or  claiming  to 
have,  any  official  relation  as  committee  man 
or  otherwise  with  the  Republican  party  in 
said  state,  caused  to  be  published  In  the  Uma- 
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ba  World-Henild,  «  newspaper  publUbed  at 
Oiualia,  Nebraska,  and  in  the  Bvenlng  PosC 
a  newapaper  pvbllshed  at  Lincoln,  Nebraska, 
a  notice,  of  which  the  foUo-wlog  la  a  copy: 
'Lincoln,  Neb.,  Oct  3rd.  1890.  We,  the  He- 
publicans  of  the  state  of  Nebraska,  reaffirm 
our  allegiance  to  the  time-honored  principlas 
of  our  party  as  enunciated  by  John  C.  Fre- 
mont, Abraham  Lincoln,  and  Its  illustrious 
frain«re,  and  exemplltted  by  the  public  life 
and  utterances  of  James  A.  Garfield,  John 
A.  Logon,  James  U.  Blaine,  and  other  great 
leaders.  To  the  end  that  the  great  principles 
which  called  for  the  grand  old  party  of  free- 
dom and  liborty  shall  not  perish  forever  from 
the  face  of  the  earth,  and  that  chattel  slavery, 
having  been  abolished  by  our  party,  a  more 
galling  subserviency  to  the  money  plutocracy 
of  foreign  nations  and  their  tory  allies  on 
American  soil,  aided  and  abetted  by  corporate 
greed,  shall  not  forever  destroy  .a  government 
of  the  people,  for  the  people,  and  by  the  peo- 
ple: We  invite  the  co-operation  of  all  Re- 
publicans who  adhere  to  the  original  princi- 
ples of  the  party  to  convene  in  mass  conven- 
tion at  the  city  of  Lincoln,  at  10  o'clock  a.  m. 
on  Toesday,  C>Gt(d>er  A,  A.  D.  1806,  for  the 
purpose  of  placing  In  nomination  candidates 
for  the  following  offices  to  be  voted  for  at  the 
coming  election  to  be  held  Tuesday,  Novem- 
ber 3.  1896:  One  governor;  one  lieutenant 
goremor;  one  secretaiy  of  state;  one  auditor 
of  public  aeooonta;  one  treasuror;  one  attor- 
ney general;  one  superintendent  of  public  in- 
struction; one  commissioner  of  public  lands 
and  bnlldiDgs;  one  supreme  judge,  contingent 
four  years;  one  supreme  Judge,  contingent 
two  years;  one  regent  State  University;  eight 
preiridential  electors;  and  for  the  transaction 
of  such  other  Inisiness  as  may  properly  come 
before  the  convention.  We  hereby  instruct 
the  chairman  of  this  conference  to  publish  this 
call.  F.  Ij.  Base,  Chairman.'  Third.  I  find 
that  between  the  hours  of  10  o'clock  a.  m. 
and  2  o'clock  p.  m.  on  the  6th  day  of  October, 
1886,  there  assembled  in  a  private  room  on  the 
fourth  floor  of  the  Uncoln  Hotel,  in  Lincoln, 
Nebraska,  a  number  of  persons,  variously  es- 
timated at  from  3S  to  oO,  but  not  exceeding 
the  latter  number;  that  these  persons,  nor 
any  of  them,  were  not  chosen  or  delegated  to 
attend  said  meeting,  or  any  meeting,  on  said 
day  by  any  political  organisation  or  claimed 
or  pretended  political  organization  whatever, 
or  by  any  person  or  persons  acting  or  claiming 
or  preteitding  to  act  by  or  under  the  authori- 
ty of  any  political  party,  political  organiza- 
tion or  political  committee  or  committee  man, 
and  that  said  assemblage  was  wholly  volun- 
tary and  self-constituted;  that  the  persons  in 
charge  of  said  room  and  in  the  management 
of  sakl  meeting  actively  concealed  the  place 
of  said  assemblage  from  the  knowledge  of 
the  R^ubllcan  voters  of  said  state  and  city, 
and  from  the  public  generally,  and  allowed 
Information  thereof  to  be  given  only  to  such 
persons  as  were  actually  present  thereat,  and 
(bat  at  said  meeting  so  held,  and  not  else- 
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where  or  otherwise,  were  the  several  per- 
sons, or  any  of  them,  mentioned  in  said  pur- 
ported certificate  of  uMninations,  attempted 
or  pretended  to  be  or  to  have  been  put  in 
nomination  as  candidates  for  any  of  said 
offices.  Fourth.  I  find  that  during  the  entire 
time  of  the  existence  of  said  assemblage,  and 
for  several  hours  prior  thereto,  a  large  con- 
course of  pei'sons,  several  hundred  In  num- 
ber, professing  to  be  members  of  the  Republi- 
can party  In  said  state,  and  in  sympathy  with 
the  sentiments  expressed  In  said  published 
notice,  and  of  tlte  persons  therein  named, 
and  all,  or  nearly  aU,  of  whom,  are,  and  have 
been  for  many  years,  actively  affiliated  with 
said  Republican  party,  were  making  active 
and  diligent  search  and  inquiry  of  the  pro- 
prietors and  managers  of  the  theaters  and 
public  halls  and  of  the  clerks  and  proprietors 
of  the  several  hotels  In  said  city  and  at  the 
place  of  business  of  said  Rose  for  the  pur- 
pose of  ascertaining,  if  possible,  the  where- 
abouts of  said  Rose,  aad  the  time  and  place 
of  the  holding  or  assembling  of  any  meeting 
or  convention  pursuant  to  said  notice.  And 
that  the  persons  making  such  inquiries,  aad 
the  public  generally,  except  such  persons  as 
were  in  fact  present  at  said  assemblage,  were 
unable  to  ascertain  the  place  or  time  of  said 
assemblage,  and  remained  Ignorant  thereof 
until  after  the  same  had  dispersed.  Fifth.  I 
find  that  between  the  hours  of  10  o'clock  a. 
m.  and  2  o'clock  p.  m.  on  said  6th  day  of 
October,  1896,  the  concourse  of  persons  men- 
tioned in  the  last  preceding  paragraph  of 
these  findings  being  unable  to  ascertain  the 
place  of  said'  assemUage,  themselves  assem- 
bled to  the  number  of  several  hundred,  but 
to  what  exact  number  I  have  been  unable 
to  ascertain,  at  the  Capitol  Hotel,  in  the  city 
of  Uncoln,  Nebraska,  and  organized  by  the 
choice  of  Charles  H.  Gere,  of  Lincoln,  Ne- 
braska, as  chairman,  and  Samuel  B.  Low,  of 
Lincoln,  Nebraska,  as  secretary,  of  said  meet- 
ing, and  thereupon  proceeded  to  nominate  a 
candidate  for  each  of  the  several  offices  to 
be  voted  for  at  said  general  election  to  be 
held  in  this  state  on  the  'dd  day  of  November, 
1896.  And  thereafter,  and  on  the  said  day  of 
October,  1886,  the  said  Charles  H.  Gere,  as 
such  chairman,  and  the  said  Samuel  E.  Low, 
as  such  secretary,  duly  made,  executed,  and 
filed  in  this  office  in  due  and  apparent  con- 
formity with  law  a  certificate  of  the  nomina- 
tions of  all  of  said  candidates  so  nominated 
by  said  assemblage  of  voters  at  the  said  Capi- 
tol Hotel  on  said  day,  and  that  no  objection 
or  protest  to  said  certificate  of  nomination  has 
ever  been  made  in  writing  or  filed  In  this  of- 
fice. Sixth,  I  find  that,  according  to  the  cus- 
toms and  usages  of  the  RepuUican  party  in 
the  state  of  Nebraska,  no  convention  thereof 
could  have  been  or  can  be  regularly  called 
or  held,  except  upon  the  call  or  proclamation 
of  the  chairman  and  secretary  of  t&e  Repub- 
lican state  central  committee  of  said  party, 
they  being  first  duly  authorized  in  that  be- 
half by  a  resolution  of  said  committee,  and 
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that  no  such  call  has  been  made  or  authorized 
for  the  holding  of  a  state  conrention  of  said 
party  ta  said  state  on  the  6tb  day  of  October, 
1896.  Seventh.  I  find  that  the  said  assem- 
blage of  persons  in  a  room  on  the  fourth  floor 
of  the  Lincoln  Hotel  on  the  6th  day  of  Octo- 
ber, 1896,  was  not  attended  by  or  composed  of 
so  many  persons  as  one  per  centum  of  tbe  en- 
tire vote  polled  In  the  said  state  at  the  last 
election  before  said  date,  nor  did  they  repre- 
sent any  political  party  or  any  political  or- 
ganization or  association  which  at  the  last 
election  in  said  state  before  said  date  polled 
so  many  as  one  per  centum  of  the  entire  vote 
in  said  state,  and  that  of  said  assemblage  the 
said  F.  L.  Rose  was  chosen  and  acted  as 
chairman,  and  the  said  R.  A.  Williams  was 
chosen  and  acted  as  secretary,  and  that  said 
persons  were  not,  either  of  them,  chosen 
&B  chairman  or  secretary  of  any  other  meet- 
ing or  assemblage  held  in  said  city  of  Lincoln 
on  said  day. 

"Conclusions  of  law  I  find:  First.  That  the 
said  assemblage  mentioned  in  the  last  preced- 
ing paragraph  numbered  seventh  was  not  such 
an  assemblage  of  voters,  convention,  or  pri- 
mary meeting  as  was  permitted  by  law  to 
nominate  candidates  for  office  to  be  voted 
for  at  the  general  election  in  said  state  to  be 
held  on  the  3d  day  of  November,  1896.  Sec- 
ond. That  the  said  purported  certificate  of 
nominations  signed  by  the  said  F.  L.  Rose, 
as  chairman,  and  R.  A.  Williams,  as  secreta- 
ry, is  fraudulent  and  void,  and  the  names  of 
none  of  the  persons  therein  contained  ought  to 
be  certified  to  the  several  county  clerks,  or 
printed  on  the  official  ballots  to  be  used  at  said 
election  to  be  held  on  the  3d  day  of  November, 
1896;  and  In  conclusion  I  sustain  the  said 
written  objection  to  said  purported  certificate 
of  nominaitions,  and  order  that  the  names  con- 
tained therein  be  not  certified  to  the  several 
county  clerks  of  this  state,  or  printed  upon 
the  official  ballots  to  be  used  or  voted  at  said 
election." 

The  foregoing  findings  of  fact  must,  for  the 
purposes  of  this  case,  be  treated  as  true,  since 
they  were  not  controverted  on  the  hearing  by 
evidence  or  otherwise.  State  v.  Piper,  supra. 
It  was  contended  by  counsel  for  relator,  In 
argument,  that  the  respondent  exceeded  his 
authority  in  holding  invalid  the  Rose  certifi- 
cate. The  duties  and  powers  of  the  secretary 
of  state  In  passing  upon  objections  to  certifi- 
cates of  nomination,  in  view  of  the  previous 
decisions  of  this  court,  upon  the  subject,  ought 
not  longer  to  be  misunderstood.  It  is  the 
settled  law  of  this  state  that  such  office,  in  the 
consideration  of  objections,  is  not  confined  to 
mere  formal  matters  relating  to  certificates, 
but  that  the  Australian  ballot  law  contem- 
plates that  he  may  ascertain  and  decide  from 
extrinsic  evidence  whether  the  candidates 
named  in  the  certificate  were  in  fact  placed  In 
nomination  by  a  convention  or  assemblage 
of  voters  or  delegates  called  and  held  accord- 
ing to  usages  of  the  party,  and  claiming  In 
good  faith  to  represent  a  political  organization 


which  cast  the  requisite  number  of  votes  ait 
the  last  election.  Furthermore,  that  he  has 
no  power  to  decide  which  of  two  rival  con- 
ventions thus  called  and  held  Is  the  regular 
convention  of  the  party,  but,  where  two  fac- 
tions of  a  party  make  nominations  by  regu- 
larly called  conventions,  it  is  his  duty  to  cer- 
tify the  names  of  the  candidates  certified  to 
him  in  due  form  by  the  officers  of  either  con- 
vention. State  V.  Allen,  43  Neb.  651,  62  N. 
W.  35;  Phelps  V.  Piper,  48  Neb.  724,  67  N. 
W.  765;  State  v.  Piper,  49  Neb.  — ,  69  N. 
W.  378.  It  is  Insisted  that  the  case  at  bar 
is  controlled  by  the  last  two  authorities  cited. 
If  the  facts  in  the  case  were  the  same,  the 
conclusion  would  l>e  Irresistible  that  the  sec- 
retary should  have  certified  the  nominees  men- 
tioned in  the  Rose  certificate.  Rut  they  are 
not  alike,  and  the  facts  herein  are  plainly 
distinguishable  from  those  In  the  two  deci- 
sions mentioned.  In  each  of  those  cases  two 
conventions  were  regularly  called  and  held 
in  conformity  with  party  precedent  and  usage 
by  rival  factions  of  the  Democratic  party, 
and  nominartlons  maae,  each  branch  of  the 
party  having  an  organization,  and  claiming 
In  good  faith  to  represent  the  party.  Upon 
those  facts  It  was  projierly  ruled  that  it  was 
the  duty  of  the  secretary  of  state  to  certify 
Ijoth  sets  of  candidates,  since  both  conven- 
tions had  apparently  the  same  right  to  make 
nominations  as  if  they  bad  represented  differ- 
ent political  parties,  and  it  was  not  the  prov- 
ince of  the  secretary  of  state  to  decide  be- 
tween them. 

In  the  case  under  consideration,  so  far  as 
disclosed  from  this  record,  relator's  claim  of 
validity  of  the  nominations  made  by  the  al- 
leged Rose  convention  la  based  upon  the  cer- 
tificate of  nomination  alone,  it  not  having 
been  disclosed  that  said  convention  was  called 
according  to  party  usages,  or  by  any  person 
or  body  having  the  right  to  represent  the 
Republican  party  of  the  state,  or  that  the 
convention  Itself  was  composed  of  persons 
who  had  been  chosen  by  said  party,  or  a 
faction  thereof,  as  its  delegates  and  represen- 
tatives. On  the  contrary,  it  appears  that  the 
call  for  the  alleged  convention  was  Issued  by 
a  person  who  had  no  authority  to  represent 
said  party  In  that  behalf;  that  only  three 
days'  notice  of  time  when  the  convention  was 
to  be  held  was  given,  and  that  omitted  to  des- 
ignate the  building  in  which  It  was  to  con- 
vene; that  the  precise  place  of  meeting  was 
concealed  from  the  knowledge  of  the  Repub- 
lican voters  of  the  state,  as  well  as  the  general 
public,  notwithstanding  diligent  Inquiry  and 
search  for  the  place  of  holding  the  convention 
was  made  by  several  hundred  persons  claim- 
ing to  be  Republicans,  and  in  sympathy  with 
the  sentiments  expressed  in  the  published  con- 
vention call;  that  said  alleged  nominations 
were  made  in  a  private  room  In  one  of  the 
hotels  of  the  city  of  Lincoln  by  an  assem- 
blance  of  persons  not  to  exceed  50  in  number, 
none  of  whom  had  been  chosen  or  delegated 
to  attend  thereat  by  any  political  party  or 
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organization;  and  that  the  certificate  of  nomi- 
nation purporls  to  emanate  from  a  delegate 
convention,  while  the  call  was  for  a  mass 
conventloD.  In  brief,  that  the  candidates 
named  in  the  Rose  convention  call  were  not 
nominated  by  a  convention  or  assemblage  of 
Republican  voters  brought  into  existence  by 
the  action  of  the  machinery  of  the  Republican 
party  of  the  state  empowered  to  call  conven- 
tioDB,  or  by  the  authority  of  any  considerable 
number  of  Republican  electors,  but  in  pur- 
suance of  a  call  made  by  a  person  wbo  did  not 
represent,  or  claim  to  represent,  the  regularly 
constituted  organization.  In  the  light  of  the 
facts  disclosed  by  this  record,  the  names  of 
the  nominees  of  said  convention  so  called  and 
clandestinely  held  were  not  entitled  to  be 
printed  upon  the  official  ballots,  and  to  so  hold 
Is  not  deciding  between  regularly  called  rival 
conventions,  nor  does  this  conclusion  conflict 
with  any  prior  adjudication  of  tfaii*  court,  but 
Is  In  perfect  harmony  therewith.  If  said 
nominations  are  legal,  and  entitled  to  recog- 
nition, then  our  Australian  ballot  law  wasf 
wrongly  entitled.  Instead  of  being  "An  act 
to  promote  the  independence  of  voters  at  pub- 
lic elections,"  etc..  It  should  have  been  desig- 
nated "An  act  to  promote  the  deception  of 
voters  at  public  elections." 

Although  the  courts  will  not  decide  whlcb 
of  two  rtvnl  conventions  is  the  regular 
convention  of  the  party  when  both  were 
called  and  held  in  accordance  with  the  prece- 
dents and  usages  of  the  party,  and  each 
claiming  in  good  faith  to  represent  the  party, 
since  that  is  not  a  subject  of  Judicial  inquiry,  < 
yet  the  courts,  in  a  proper  case,  will  de- 
termine whether  nominations  were  in  fact 
made  by  a  de  facto  convention  of  the  party, 
even  though  to  do  so  may  lead  to  an  investi- 
gation of  political  methods.  As  was  said  by 
the  supreme  court  of  Missouri  (State  v.  Le- 
sueur,  ice  Mo.  353, 16  S.  W.  539):  "The  same 
considerations  which  should  induce  courts  of 
Justice  to  maintain  the  purity  of  the  ballot 
box,  when  the  final  vote  is  taken,  should 
equally  operate  with  them  to  promote  hon- 
esty, and  prevent  and  condemn  fraud,  when  a 
preliminary  vote  is  taken  or  a  nominating 
convention  held.  There  can  be  no  difference 
in  principle  in  its  application  to  the  various 
situations  mentioned.  And  though  It  Is  said 
that  tbe  decalogue  has  no  place  In  politics,' 
yet  when  the  tribunals  of  the  country  are 
appealed  to  in  matters  having  political  com- 
plexion and  bearing;  when  once  they  acquire 
Jurisdiction  in  a  proper  way  of  such  matters, 
—they  will  administer  Justice,  promote  honest 
dealing,  and  condemn  fraud,  precisely  as 
they  do  when  administering  the  law  In  cases 
sounding  in  damages  or  sounding  in  con- 
tract" 

"Fbe  conclusion  we  have  reached  finds  some 
support  In  the  Judicial  decisions  of  other 
courts.  State  v.  Weir  (Wash.)  81  Pac.  417, 
was  an  application  for  a  mandamus  to  com- 
pel the  secretary  of  state  to  certify  tbe  name 
of  N.  H.   Bloomfleld,  as  the  regular  nom- 


inee of  the  Republican  party  for  the  office  of 
superior  Judge  for  Clarke,  Cowlitz,  and  Ska- 
mania counties.  Delegates  from  two  of  the 
counties  duly  chosen,  nine  in  number,  met 
together,  and  placed  In  nomination  Mr. 
Bloomfield,  and  certified  such  nomination  to 
the  secretary  of  state.  The  13  delegates  who 
had  been  duly  chosen  by  the  Republican  par- 
ty of  the  other  county  held  a  Judicial  conven- 
tion, and  nominated  one  A.  L.  Miller  as  n 
candidate  for  superior  Judge  for  all  of  the 
three  counties  for  which  a  Judge  was  to  be 
elected,  whose  nomination  was  duly  certified 
to  the  secretary  of  state.  The  court  held, 
under  provisions  of  a  ballot  law  relating  to 
nominations  for  public  office  the  same  ds 
ours,  that  Bloomfield  was  not  the  nominee  of 
the  Republican  party  for  said  office,  and  de- 
nied the  writ  The  court,  In  the  opinion,  say: 
"The  plain  Intent  of  said  section,  when  ex- 
amined In  the  light  of  all  the  other  sections 
upon  the  subject,  makes  it  perfectly  clear 
that  the  primary  meeting  or  convention  must 
be  by  or  on  behalf  of  the  entire  body  of  vot- 
ers of  the  respective  party  who  are  to  be  al- 
lowed to  vote  at  the  election  of  the  officers 
therein  nominated."  To  the  same  effect  Is 
State  V.  Rotwitt  (Mont)  46  Pac.  370.  In 
Baker  v.  Board  (Mich.)  68  N.  W.  752,  it  ap- 
pears that  tbe  regularly  called  Democratic 
state  convention  met  at  Bay  City,  Mich.,  on 
August  25,  1896,  and  upon  the  same  day,  and 
In  the  same  d^,  the  conventions  of  the  Peo- 
ple's party  and  Union  Sliver  party  convened.  . 
By  an  amicable  arrangement  the  three  con- 
ventions sat  as  one  body,  and  nominated  a 
Joint  state  and  electorial  ticket,  which  It  was 
agreed  would  be  called  the  "Democratic  Peo- 
ple's Union  Silver  Ticket,"  the  People's  party 
and  the  Union  Silver  party  being  together  ac- 
corded the  same  number  of  votes  as  tbe  Dem- 
ocratic party.  Subsequently,  a  mass  convea- 
tlon,  composed  wholly  of  Democrats,  was 
held  at  Lansing,  at  which  candidates  for 
state  offices  and  presidential  electors  weve 
placed  in  nomination  as  a  Democratic  ticket, 
but  which  last  convention  was  not  called  or 
held  under  the  auspicles  of  any  previous 
Democratic  state  organization.  It  was  held 
that  neither  of  the  tickets  so  nominated  was 
to  be  considered  as  the  regular  Democratic 
ticket  snd,  as  such,  entitled  to  the  place  on 
the  ballot  belonging  to  the  ticket  of  the  Dem- 
ocratic party.  Both  upon  principle  and  au- 
thority, '  we  are  satisfied  that  the  secretary 
rightly  determined  that  the  names  of  tlie 
nominees  of  the  so-called  "Rose  Convention" 
were  not  entitled  to  appear  upon  the  official 
baUot 

Two  other  questions  were  argued  at  the 
bearing,  namely:  First  The  Rose  certificate 
is  insufficient  on  Its  face,  because  It  purported 
to  come  from  a  delegate  convention  when  the 
call  was  for  a  mass  convention.  Second. 
Under  our  Australian  ballot  law,  nomina- 
tions for  state  offices  cannot  be  made  by  .i 
mass  convention  composed  of  less  than  500 
voters,  or  1  per  centum  of  the  total  vote  of 


388 


69  NORTHWESTERN  REPORTER. 


(Neb. 


the  state  cast  at  the  preceding  general  elec- 
tion. The  conclusion  reached  makes  it  on- 
necessary  to  express  our  views  upon  either 
of  these  pnqaosltlons.  and  we  refrain  from 
doing  80,  notwithstanding  at  the  hearing  the 
majority  of  the  court  was  of  the  opinion,  and 
so  announced,  that  the  second  proposition 
above  stated  was  the  proper  interpretation  of 
the  law.    Writ  denied. 

IRVINE  and  RYAN,  CO.,  not  sitting. 

RAOAN,    C.    I   concur   In   the  conclusion 
reached  only. 


ACKERM AN  et  ol.  t.  ACKERMAN  et  al. 

(Sapreme  Court  of  Nebraska.     Dee.  16,  1886.) 

Attacumbxt— Lbtt  OS  Propehtt  nt  Hands  or 

Sbbkipf — Cbattbl  Ugbtoaob  —  Rboobdiso — 

FUAUD — RlOHTS  Of  Ckbditobs— RscEiTiaa. 

1.  Even  though  a  sheriS,  in  possession  of  per- 
sonal property  for  its  safe-keeping  pending  an  ap- 
plication for  a  receiver,  is  to  be  deemed  to  be  a 
receiver,  a  proposition  not  determined,  the  levy 
of  an  attachment  on  a  portion  of  such  property 
without  leave  of  the  court  is  not  void,  in  the  al>- 
sence  of  any  objection  by  the  sheriil,  as  custo- 
dian, or  by  the  receiver,  on  that  ground. 

2.  Where  the  evidence  showed  affirmatively 
that  a  chattel  mortgage  was  withheld  from  rec- 
ord more  than  a  month,  in  pursuance  of  an  agree- 
ment so  to  continue  to  withhold  it  unless  some 
cliange  or  difficulty  should  occur  in  the  business 
affairs  of  the  mortgagor  which  would  make  it 
neccsHary  to  protect  the  interest  of  the  mortgagee, 
and  the  mortgagor  was  to  notify  the  mortgagee 
of  any  finnucial  difficulty  the  mortgagor  might 
meet  with,  upon  which  notification  the  mortgage 
was  to  be  filed,  held  to  sufficiently  establish  a 
fraudulent  purpose  of  both  parties  to  the  mort- 
gage such  as  to  render  it  invalid  and  void  as  to 
creditors  of  the  mortgagor. 

3.  A  decree  required  a  receiver  to  sell  the  as- 
sets of  an  insolvent  firm  on  a  day  named.  The 
receiver,  without  other  authority,  advertised  and 
sold  such  assets  after  the  date  fixed  by  the  de- 
cree. U^d,  that  such  sale  was  absolutely  void, 
and  not  merely  irregular,  in  such  a  sense  that  a 
confirmation  over  objections  could  render  it  valid. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  E.  C.  Ackerman  and  another 
against  G.  A.  Ackerman.  The  (Seorge  R.  Dick- 
inson Paper  Company  and  the  Carpenter  Pa- 
per Company  intervened,  claiming  the  goods 
in  suit  under  attachments.  From  the  judg- 
ment rendered,  interveners  appeal.    Reversed. 

L.  D.  Holmes  and  B.  G.  Burbank,  fur  appel- 
lants. Breckenrldge  &  Breckenridge,  Ovan- 
agh,  Thomas  &  McGilton,  Duffle,  Crane  &  Van 
Dnsen,  Horton  &  Blackburn,  Schomp  &  Cor- 
son, Isaac  E.  Congdon,  J.  M.  Woolwortb,  and 
Rich,  O'Neill  &  Sears,  for  appellees. 

RYAN,  C.  On  the  l(Hh  day  of  August,  1893, 
E.  C.  Ackerman  and  A.  M.  Heintze  began  this 
action  against  6.  A.  Ackerman  in  the  district 
court  of  Douglas  county.  These  plaintiffs  al- 
leged that  in  1887  they,  with  the  defendant; 
had  entered  Into  partnership  for  the  purpose 
of  conductlnK  a  general  printing,  engraving. 


and  lithographing  burtnesB  in  the  city  of 
Omaha;  that  the  defendant  was  the  tlnanciai 
manager  for  the  firm;  that  iu  business  had 
been,  until  about  January  1,  1808,  conducted 
profitably,  but  that  thereafter,  as  shown  by 
Its  books,  its  operations  were  at  a  great  loss, 
—as  plaintiffs  alleged,  of  $1,000  per  montu. 
For  the  purpose  of  accounting  for  this  ccmdi- 
tion  of  affairs,  It  was  farther  alleged  that  the 
defendant  bad  Injudidously  piu-chased  sup- 
plies and  machinery,  and  bad  awropriated  to 
his  own  use  $6,000  of  the  assets  of  the  Arm 
without  the  knowledge  of  either  plaintiiF; 
that,  upon  the  discovery  by  the  plahitiffs,  oa 
January  1,  1893,  of  this  misappropriation,  the 
defendant  had  promised  to  make  restitution 
to  the  firm,  but  had  wholly  failed  to  perform 
this  promise;  and  that  at  the  time  of  filing  the 
petition  he  was  insolvent,  and  was  refosing 
upon  demand  to  make  an  acconntine  of  the 
aCtatrs  of  the  aforesaid  firm.  It  was  therefore 
charged  by  plaintiffs  that  the  firm  was  at  the 
time  of  the  commencement  of  this  action  un- 
able to  meet  Its  obligations,  and  was  insol- 
vent; that  its  Indebtedness  was  a  large 
amount,  as  to  which  plaintiffs  bad  no  means 
of  knowledge,  bat  charged  the  fact  to  be  that 
it  was  at  least  $45,000;  and  that  the  assets 
were  reasonably  of  the  value  of  $65,(K)0,  but 
that,  If  they  were  sold  at  a  sacrifice,  these  as- 
sets would  be  wholly  inadequate  to  the  pay- 
ment of  the  aforesaid  indebtedness.  The 
eleventh  paragraph  and  the  prayer  of  the  pe- 
tition, which  followed  Immediately  thereafter, 
was  as  follows:  "(11)  Plaintiffs  farther  show 
that,  unless  the  property  of  said  co-partner- 
ship is  preserved  intact  and  saved,  great  loss 
will  ensue  to  the  co-jnutners  and  their  cred- 
itors, and  the  assets  of  said  firm  sacrificed. 
Plaintiffs  therefore  pny  that  an  accounting 
may  be  ordered  between  the  parties  to  this  ac- 
tion, and  the  said  firm  dissolved,  and  that  a 
receiver  be  appointed  by  the  court  to  take 
«d)arge  of  all  the  property  of  said  firm,  and 
collect  the  debts  due  to  the  said  firm,  and  hold 
the  said  property  and  assets  and  money  col- 
lected subject  to  the  farther  order  of  the 
court;  and  plaintiffs  further  pray  that,  pend- 
ing the  application  for  a  recover  herein,  the 
sheriff  of  Douglas  county  be  ordered  to  take 
charge  of  ail  the  assets  and  business  of  said 
firm  of  Ackerman  Bros.  &.  Hetntae.  and  hold 
the  same  intact,  subject  to  the  furtho*  order 
of  the  court,  and  for  snch  further  relief  as 
equity  and  good  oomscience  demand."  Con- 
temporaneously with  the  filing  of  this  petition 
where  was  filed  a  motion  for  the  appointment 
of  a  receiver  who  was  to  take  charge  of  "all 
the  property  and  assets  of  the  firm  of  Acker- 
man Bros.  &  Heintse  upon  the  grounds  set 
forth  In  the  petition."  Afterwards,  on  the 
10th  day  of  August,  1803,  Hon.  A.  N.  Fergu- 
son, one  of  the  judges  of  the  said  district 
court,  on  the  presentation  of  the  petition  anU 
motion  at  chambers,  ordered  that  the  beanug 
of  the  application  for  a  receiver  be  had  on 
the  ITtb  day  of  August,  1883,  and  that  pend- 
ing such  application  for  a  receiver,  George  A. 
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Bennett,  Blieilff  of  Douglas  county,  take  poc- 
■esslon  of  all  the  partnersblp  property  of  Actc- 
erman  Bros.  &  Heintze,  situated  at  1116  and 
1118  Howard  street,  Omaha,  and  bold  them 
sabject  to  the  further  order  of  the  court  Buf- 
Buant  to  the  terma  of  this  order  the  Bheriff  at 
once  took  poBsesslon.  Later  still,  on  the  same 
day,  the  Carpenter  Paper  Company  commen- 
ced Its  action  in  the  aforesaid  court  against 
the  firm  of  Ackerman  Bros.  &  Heintze  for  the 
recovery  of  Judgment  of  the  stun  of  $3,421.83. 
A.  portion  of  this  had  not  matured  at  this 
time,  and  accordmgly  there  was  the  necessary 
showing  made  for  an  attachment  in  such  case, 
as  well  as  with  respect  to  the  amount  which 
was  then  past  due;  and  there  was  thereupon, 
at  chambers,  made  the  following  order:  "Up- 
on reading  the  petition  of  the  plaintiff  herein 
and  the  affidavit  in  attachment  of  the  plaintift 
tierein,  and  It  appearing  to  the  court  that  the 
plaintlir's  claims  are  Just,  it  is  ordered  by  the 
court  that  an  attachment  be  granted  in  this 
case  against  tb.>  defendant  for  the  sum  of 
five  thousand  dollars  ($5,000.00)  upon  the  exe- 
cution by  the  plaintiff  of  an  undertaking  in  at- 
tachment on  the  part  of  the  plaintiff  to  the 
defendant  as  requhred  by  law.  Aug.  lOth, 
188a    A.  N.  Ferguson,  Judge." 

Immediately  after  the  Issue  of  the  writ  of 
attachment,  and  on  the  day  of  its  allowance, 
the  sheriff,  then  being  in  possession  of  the 
entire  establishment  of  the  firm  of  Acker- 
man  Broa.  &  Heintze,  as  already  indicated, 
levied  said  writ  on  a  portion  of  its  personal 
property.  Afterwards,  on  December  9,  1893, 
In  due  order,  there  was  a  Judgment  by  de- 
flault  In  favor  of  the  Carpenter  Paper  Com- 
pany as  prayed,  and  in  satisfaction  thereof 
the  attached  property  was  ordered  sold.  On 
November  22,  1868,  the  Carpenter  Paper 
Company  filed  its  petition  of  intervention  in 
this  action,  whereby  it  described  the  nature 
of  the  debt  owing  it  by  the  firm  of  Acker- 
man  Bros.  St  Heintae,  and  detailed  the  pro- 
ceedings bad  up  to  that  time  for  the  collec- 
tion of  said  Indebtedness.  The  prayer  of  the 
Carpenter  Paper  Company's  petition  of  in- 
tervention was  that  its  attachment  lien  mtguc 
be  enforced  la  this  case,  and  declared  a  Hen 
paramount  to  all  other  Uens  against  the  prop- 
erty tfbicb  was  then  In  the  hands  of  a  re- 
ceiver, who  on  August  23,  1893,  had  been 
ainwinted,  and  accordingly  had  aucceeded  to  the 
possession  of  the  sheriff.  In  this  petition  of 
intervention  it  was  shown,  and  it  is  not  ques- 
tioned, that  the  order  appointing  the  receiver, 
on  August  23,  1883,  was  expressly  condi- 
tioned that  the  delivery  of  personal  property 
by  the  sheriff  to  the  receiver  was  without 
prejudice  to  the  lien  of  said  Intervener,  and 
that  said  Intervener's  lieu  was  in  no  way  im- 
paired by  the  delivery  of  the  property  taken 
under  the  aforesaid  attachment  proceedings. 
We  learn,  from  the  record,  that  the  receiver 
was  authorized  to  operate  the  plant  of  Acker- 
man  Bros.  &  Heintae  for  a  period  of  about 
five  months,  that  this  was  done  at  a  loss,  and 
that  in  this  unsuccessful  attempt  there  was 


manufactured  and  sold  the  greater  part  of 
the  property  upon  which  the  attachment  bad 
been  levied  in  the  suit  of  the  Carpenter  Pa- 
per Company  against  Ackerman  Bros.  St 
Heintze.  As  this  property  was  raw  material, 
which  by  the  receiver,  imder  direction  of  the 
court,  was  manufactured  and  sold  for  the 
benefit  of  the  estate  of  the  insolvent  firm, 
and  as  the  other  personal  property  attached 
bad  been  appropriated  to  the  payment  of  the 
debts  of  the  firm  of  Ackerman  Bros.  & 
Heintze,  the  Carpenter  Paper  Company  is  en- 
titled to  be  paid  as  a  preferred  creditor,  If  Its 
attachment  was  valid  and  effective.  After 
the  Carpenter  Paper  Company  bad  procured 
Its  attachment  to  be  levied  by  the  sheriff, 
there  were  other  attachment  suits  begun,  and 
like  levies  were  procured  to  be  made.  There 
were  several  interventions  in  this  action  pred- 
icated on  these  attachments,  and  other  in- 
terventions for  the  purpose  of  having  recog- 
nized and  enforced  the  liens  created  by  chat- 
tel mortgages  executed  by  the  firm  of  Acker- 
man Bros.  &  Heintze.  An  extended  descrip- 
tion could  subserve  no  useful  purpose,  and 
of  necessity  would  cause  confusion.  They 
will  therefore  be  unmentloned,  except  where 
a  different  course  is  required  by  the  excep- 
tional relations  to  this  action  of  some  of  the 
parties  concerned.  On  the  final  hearing  no 
claim  for  a  lien  was  recognized,  but  all  cred- 
itors of  the  firm  of  Ackerman  Bros.  &  Heint- 
ze, whether  parties  to  this  action  or  not, 
were  j;>ermitted  to  present  their  claims,  and, 
the  property  in  the  bands  of  the  receiver  bar- 
ing been  sold,  a  pro  rata  distribution  of  the 
proceeds  was  ordered  to  be  made  to  the  re- 
spective claimants.  From  this  Judgment  two- 
interveners,  the  Carpenter  Paper  Company 
and  the  George  R.  Dickinson  Paper  Company 
alone  have  appealed.  The  rights  and  status 
of  the  parties  other  than  these  two  appellants 
will  therefore  remain  as  established  by  the 
decree  of  the  district  court,  except  as  these 
shall  be  affected  by  the  relief  to  which  these 
appellants  shall  be  found  entitled.  As  the 
riglibs  of  these  two  appellants  cannot  be  de- 
termined together,  we  shall  first  consider 
those  of  the  Carpenter  Paper  Company. 

It  is  urged  that,  when  the  attachment  suit 
was  begun  by  the  Carpenter  Paper  Company, 
all  the  property  of  the  firm  of  Ackerman 
Bros.  &  Heintze  was  in  custodla  legis,  and 
therefore  that  no  levy  could  be  made  upon  it. 
The  possession  of  the  sheriff  was  merely  for 
the  preservation  of  the  property  until  the 
statutory  time  necessary  before  the  appoint- 
ment of  a  receiver  should  elapse,  auu  that, 
too,  in  an  action  between  the  partners  for  the 
dissolution  of  their  relations  as  such,  and  the 
distribution  of  the  Joint  assets  without  thn 
least  reference  to  the  rights  of  the  creditor.<!. 
At  any  time  plaintiffs  could  dismiss  this  a<N 
tion,  and  thereby  terminate  the  legal  custo- 
dy Invoked  against  the  enforcement  of  the 
claims  of  the  creditors.  Until  there  was  ac- 
tually an  Intervention,  and  this  was  subse- 
quent to  levy  of  the  Carpenter  Paper  Com- 
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pany's  attachment,  this  power  of  the  panners 
to  resume  possession  of  their  assets  contln- 
iieil  unlimited.  It  can  readily  be  seen  that 
such  proceedings  might  be  made  available  to 
hluder  and  delay  creditors,  and  there  are  In 
this  record  some  circumstances  suggestive  of 
such  a  purpose.  In  reference  to  the  posses- 
sion of  the  sheriff  pending  the  application  for 
a  receiver,  and  the  rights  and  remedies  of 
creditors  of  the  firm  of  Ackerman  Bros.  & 
Helntze  meantime,  there  has  been  cited  by 
counsel  for  the  Carpenter  Paper  Company 
the  following  very  instructive  and  apposite 
cases:  Adams  v.  Haclcett,  7  Cal.  187;  Adams 
V.  Woods,  8  Cal.  153;  Adams  v.  Woods,  9  Cal. 
24;  Robs  v.  Tltsworth,  37  N.  J.  Bq.  333,  Bl- 
licott  V.  Insurance  Co.,  7  Gill,  307.  Espe- 
cially, with  reference  to  the  difference  be- 
tween the  relations  of  a  mere  custodian  of 
property  to  it  pendente  lite  and  those  of  a  re- 
ceiver regularly  appointed,  the  cases  of  We- 
ber V.  Weber  (Wis.)  63  N.  W.  757,  and  Dev- 
lin V.  Mayor,  etc.  (Com.  PI.)  23  N.  Y.  Supp. 
SHS,  are  quite  In  point.  Upon  this  distinction, 
however,  we  are  not  required  to  base  our 
conclusions;  for  if,  for  the  sake  of  the  argu- 
ment, it  should  be  conceded  that  the  custo- 
dian must  be  regarded  as  a  receiver  for  all 
purposes,  nevertheless,  the  result  claimed 
would  by  no  means  necessarily  follow.  In 
Plentham  v.  Steward,  45  Neb.  tt40,  63  N.  W. 
924,  it  was  held  that,  while  It  was  proper  to 
obtain  permission  to  sue  where  the  defend- 
ant's property  was  In  the  hands  of  the  re- 
ceiver, yet  that  this  permission  was  not  juris- 
dictional, and  that  by  the  failure  of  the  re- 
ceiver to  insist  upon  cnis  condition  precedent 
it  was  waived,  and  that  a  Judgment  under 
such  circumstances  was  valid.  To  the  same 
effect  are  Mulcahey  v.  Strauss  (111.  Sup.)  37 
N.  E.  702,  and  Tobias  v.  Tobias  (Ohio)  38  N.' 
E.  317.  The  Carpenter  Paper  Company  Is 
therefore,  in  any  event,  entitled  to  the  first 
Hen  among  the  creditors  of  Ackerman  Bros. 
&  Helntze  upon  the  assets  of  that  firm. 

The  George  R.  Dickinson  Paper  Company, 
on  August  17,  1893,  filed  its  answer  In  this 
action,  alleging  that  on  June  29,  1893,  It  was 
a  creditor  of  Ackerman  Bros.  &  Helntze  In 
the  sum  of  ?10,238.20,  evidenced  by  the 
promissory  note  of  said  firm;  that  on  said  date 
last  named  the  firm  of  Ackerman  Bros.  & 
Helntze,  for  the  purpose  of  securing  said 
note,  executed  a  chattel  mortgage  on  certain 
property  of  said  firm;  that  on  August  11, 
1893,  said  chattel  mortgage  was  filed  In  the 
office  of  the  county  clerk  of  Douglas  county; 
that,  immediately  thereafter,  authority  was 
placed  In  the  hands  of  the  sheriff,  and  ever 
since  the  said  sheriff  has  retained  said  mort- 
gaged property  subject  to  the  order  of  the 
court.  In  effect,  the  prayer  of  the  George  R. 
Dickinson  Paper  Company  was  that  the  said 
chattel  mortgage  might  be  enforced  against 
the  property  therein  described  as  a  Hen  para- 
mount to  that  of  every  other  creditor  of  Ack- 
erman Bros.  &  Helntze.  On  the  trial  it  was 
developed  that,  at  the  time  the  said  chattel 


mortgage  was  made,  there  was  ezecnted  a 
written  agreement  by  the  George  R.  Dickin- 
son Paper  Company,  to  the  effect  that,  if  cer- 
tain payments  were  made,  certain  renewal 
notes  would  as  often  be  accepted  for  the 
balance  due  in  each  Instance.  Following 
this  language  was  this  language  in  the  said 
ag^'eement:  "In  case  said  Ackerman  Bros. 
&  Helntze  make  said  iMiyment  promptly,  said 
extensions  are  to  be  made  and  the  mortgage 
to  secure  said  note  will  not  be  recorded  un- 
less a  failure  Is  made  in  such  payment,  or 
some  change  or  difficulty  shall  occur  In  the 
business  affairs  of  said  Ackerman  Bros.  iV 
Helntze  which  shall  make  it  necessary  to 
protect  our  Interest,  and  unless  we  shall 
deem  ourselves  In  great  danger  of  loss."  It 
was  shown  on  the  trial  that  credits  were 
extended  on  the  faith  of  appearances  too 
favorable  to  Ackerman  Bros.  &  Helntze  by 
reason  of  this  mortgage  being  withheld  from 
record,  which  crediis  would  not  have  been 
extended  if  the  existence  of  the  mortgage  bad 
been  known.  The  mortgagee  claims  that  the 
failure  to  record  the  chattel  mortgage  Is 
available  only  to  the  parties  who  have  made 
a  levy  on  the  chattels  in  said  mortgage  de- 
scribed. Before  this  mortgage  was  recorded 
the  property  included  therein  was  placed  iii 
the  custody  of  the  sheriff.  In  the  suit  where- 
in this  property  was  Intrusted  to  the  sheriff, 
the  George  R.  Dickinson  Company  became 
a  party,  and  sought  relief  affirmatively  as  a 
creditor  entitled  to  a  preference  by  virtue  of 
its  mortgage.  By  assuming  this  attitude, 
this  mortgagee  presented  the  question  of  the 
validity  of  its  mortgage  as  entitling  it  to  such 
affirmative  relief.  Parties  adversely  inter- 
ested put  the  validity  of  this  mortgage  upon 
its  proof  by  a  general  denial.  It  was  not  req- 
uisite that  they  should  qualify  themselves  as 
though  they  were  Instituting  proceedings  to 
set  aside  this  mortgage;  neither  was  It  neces- 
sary that  they  should  plead  that  this  mortgage 
was  fraudulent.  These  issues  were  suffi- 
ciently presented  by  the  tender  of  the  Dickin- 
son Company's  mortgage  by  the  Dlckinsoa 
Company  as  valid,  with  that  fact  properly 
disputed.  According  to  the  shovrlng  of  this 
mortgagee.  It  received  this  mortgage  on  June 
29th,  and  failed  to  publish  its  existence  by 
filing  until  August  11th  thereafter.  It  seems 
to  be  conceded  by  counsel  for  the  George  R. 
Dickinson  Paper  Company  that,  under  the 
provisions  of  section  14,  c.  82,  of  the  Com- 
piled Statutes,  It  might  be  that  this  mortgage 
should  be  deemed  fraudulent  until  it  wait 
filed,  but  that  thereafter  It  should  be  deemed 
valid  as  though  the  filing  had  been  immedi- 
ately after  it  was  made.  We  need  not  con- 
sider what  the  results  might  be  If  only  the 
question  of  filing  long  after  the  making  of 
the  mortgage  was  Involved,  for  that  would  be 
limiting  our  Inquiry  to  the  inference  raised 
by  statute  from  mere  failure  to  act  Unfor- 
tunately for  the  mortgagee.  Its  motive  for 
withholding  this  mortgage  from  record  was 
dependent  on  no  mere  implication  from  non- 
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action;  (or,  contemporaneously  wltb  receiv- 
ing this  mortgage.  It  execnted  a  written 
agreement  tbat  it  would  not  be  recorded  un- 
less some  cbange  or  difficulty  should  occur  In 
the  business  affairs  of  the  mortgagor  which 
would  make  the  filing  necessary  to  protect 
the  interest  of  the  mortgagee.  A  practical 
construction  was  given  this  language  when 
the  filing  took  place,  for  this  was  not  until 
the  financial  condition  of  the  mortgagor  bad 
become  so  hopeless  that  a  majority  of  the 
members  had  found  it  necessary  to  apply  for 
a  receiver,  and  some  of  Its  creditors  by  at- 
tachment suits  were  seeking  to  enforce  pay- 
ment of  their  claims.  The  agent  of  the  mort- 
gagee, who,  in  its  beiialf,  signed  the  qualify- 
ing agreement  which  accompanied  the  mak- 
ing of  the  mortgage,  testified  that  the  mort- 
gage was  to  lie  kept  from  record  l)ecause  ine 
mortgagor's  business  would  l>e  injured  if  that 
course  was  not  taken.  One  of  the  members 
of  the  firm  of  Ackerman  Bros.  &  Helntze  tes- 
tified that  the  mortgage  was  not  to  t>e  re- 
corded until  the  mortgagor  notified  the  mort- 
gagee that  the  mortgagor  had  gotten  Into 
financial  trouble  such  as  would  endanger  the 
Interests  of  the  mortgagee.  Under  these  cir- 
cumstances, the  district  court  very  properly 
found  this  mortgage  fraudulent  and  void  as 
to  the  creditors  of  Ackerman  Bros,  &  Helnt- 
ze, and  with  equal  propriety  permitted  the 
mortgagee  to  prove  its  claim  as  a  general 
creditor  of  said  last-named  firm. 

We  have  already  quoted  the  prayer  of  the 
petition  of  Emll  0.  Ackerman  and.  A  M. 
Helntze,  among  other  tilings,  for  the  appoint- 
ment of  a  receiver,  and  the  preliminary  order 
made  in  respect  tbereta  When  the  receiver 
was  appointed.  It  was.  In  the  language  of 
the  order  of  appointment,  "to  take  posses- 
sion of  all  the  partnership  property,  •  •  • 
and  hold  the  same  subject  to  the  further  or- 
der of  the  court,  and  until  such  further  order 
said  receiver  Is  authorized  and  directed  to 
run  the  said  business  of  Ackerman  Bros.  & 
Helntze,  to  buy  such  stock  and  merciiandlse 
as  Is  necessary  to  the  proper  conduct  of  the 
business,  to  hire  competent  hdp  to  assist  htm 
and  to  pay  for  the  same,  and  to  take  charge 
of  the  books  of  account  of  the  firm  and  col- 
lect the  outstanding  accounts."  This  order 
was  made  on  August  23,  1893,  and  no  other 
or  different  definition  of  the  pow^:^  of  the 
recover  was  prescribed  until  the  entry  of 
the  final  decree,  which  contained  the  follow- 
ing language:  "It  is  further  ordered,  ad- 
Judged,  and  decreed  tbat  all  of  the  assets  of 
the  firm  of  Ackerman  Bros.  &  Helntze  be 
sold  at  public  sale  to  the  highest  bidder  for 
cash  on  liay  29,  1894."  It  seems  that  the 
receiver  was  prevented  from  making  the  sale 
on  the  day  above  named.  He,  nevertheless, 
without  further  authority,  advertised  the  sale 
of  the  assets  of  the  firm  of  which  he  was  re- 
ceiver to  take  place  on  the  18th  day  of  June, 
1894,  and  accordingly,  on  tbat  and  the  fol- 
lowing day,  made  such  sale.  The  Oeorge  R. 
Dickinson  Paper  Company  gave  due  notice 


of  its  objections  to  this  sale  before  It  was 
made.  After  tlie  report  of  the  receiver  show- 
ing such  sale,  further  objections  were  duly 
filed  by  said  company  and  overruled  by  the 
court.  To  this  ruling  the  George  B.  Dickin- 
son Paper  Company  duly  excepted,  and  we 
have  now  presented  the  question  as  to  wheth- 
er or  not  this  sale  by  the  receiver  was  void. 
In  Trust  Co.  v.  Hamer,  40  Neb.  281,  58  N. 
W.  695,  it  was  held  that  a  Judicial  sale  must 
be  held  in  accordance  with  the  decree  of  the 
court.  This  rule  was  enforced  in  Hooper  v. 
Castetter,  45  Neb.  67,  63  N.  W.  135.  In  Mal- 
lard V.  Dejan  (La.)  14  South.  238,  it  was  held 
tbat  an  order  for  the  sale  of  the  property  of 
minors  at  private  sale  did  not  authorize  a 
public  sale,  notwithstanding  the  fact  that  a 
few  hours  before  the  sale  took  place  it  was 
directed  by  the  court  ttiat  the  sale  should  be 
public.  In  Tompkins  v.  Tompkins,  39  S.  C. 
537,  18  S.  E.  233,  it  was  held  that,  where  the 
decretal  order  for  a  sale  of  land  fixed  the 
date  thereof,  a  sale  made  at  any  other  time 
was  unauthorized  and  void.  This  same  gen- 
eral principle  was  enforced  in  Williamson  v. 
Williamson,  52  Miss.  725;  Macy  v.  Raymond, 
9  Pick.  285;  Marr  v.  Boothby,  19  Me.  150; 
and  Mason  v.  Ham,  36  Me.  573.  The  con- 
firmation was  operative,  it  is  true,  to  the  ex- 
tent of  curing  defects  and  irregularities. 
O'Brien  V.  Gaslln,  20  Neb.  847,  30  N.  W. 
274;  McKeighan  v.  Hopkins,  19  Neb.  33,  26 
N.  W.  614;  Nellgh  v.  Keene,  16  Neb.  407,  20 
N.  W.  277;  CroweU  v.  Johnson,  2  Neb.  146; 
Watson  V.  Tremble,  33  Neb.  450,  60  N.  W. 
331.  In  Schrlbar  v.  Piatt,  19  Neb.  625,  28 
N.  W.  289,  the  following  language  was  used 
by  Cobb,  J.,  in  delivering  the  opinion  of  tills 
court:  "The  only  thing  settled  or  adjudicated 
in  the  proceedings  and  order  of  confirmation, 
-so  called,  was  as  to  the  proceedings  of  the 
sheriff  and  those  acting  imder  and  with  him 
In  the  levy,  appraisement,  advertising,  mak- 
ing, and  returning  of  said  sale."  In  the  sale 
under  consideration  there  was  no  mere  ir- 
regular or  defective  proceeding,  for  this  sale 
was  without  authority,  a  mere  nullity;  and 
a  confirmation  over  objection  presenting  tbat 
question  could  not  be  made  to  take  the  place 
and  answer  the  purpose  of  an  order,  in  ad- 
vance, directing  the  sale  to  be  made.  We  are 
aware  that  this  conclusion  Involves  serious 
consequences,  from  the  fact  that  the  greater 
part  of  the  bid  of  the  purchaser  has  already 
been  distributed  among  numerous  creditors 
of  the  firm  of  Ackerman  Bros.  &  Helntze; 
but  this  cannot  be  avoided.  In  Tompkins  v. 
Tompkins,  supra,  a  sale  had  been  made  of 
real  property  as  entirely  without  authority 
as  was  the  sale  made  in  this  case,  and  be- 
fore appeal  to  the  supreme  court  the  cash 
which  had  been  paid  by  the  bidder  had  been 
distributed.  This  sale  was  held  to  be  void, 
but  the  court,  in  the  exercise  of  Its  equity  Ju- 
risdiction, treated  the  bid  of  the  purchaser  as 
a  continuing  bid,  wltb  the  payment  thereof 
made  In  advance,  and  directed  that  a  de- 
cretal order  should  be  made  on  circuit  where- 
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ky  the  master  should  be  directed  to  sell  the 
tract  In  dispute  after  21  days'  public  adver- 
tisement, but  that  the  sale  should,  In  the  ad- 
vertisement and  in  its  conduct,  provide  tliat 
DO  bid  tvouid  be  received  of  less  than  $3,260, 
the  amount  of  the  former  bid,  and  that  if  no 
more  than  this  was  bidden  the  former  sale 
should  be  ratified,  but  that  if  a  greater  bid 
should  be  received  it  would  be  accepted,  and 
from  the  proceeds  thereof  it  was  directed  that 
the  first  purchaser  was  to  be  reimbursed  the 
amount  of  bis  bid.  This  decretal  order  could 
scarcely  be  entered  in  this  court  with  the 
same  degree  of  confidence  that  it  might  if  the 
subject-matter  of  the  sale  had  been  real 
property,  of  which  the  status  was  not  liable 
to  have  changed  pending  th^  appeal. 

The  Judgment  of  the  district  court  upon  the 
Issues  Joined  in  this  case,  and  the  order  cod- 
flrmlng  the  sale,  are  reversed,  the  sale  itself 
Is  declared  null  and  void,  and  this  cause  Is 
remanded  for  further  proceedings  not  incon- 
sistent with  the  views  hereinbefore  expressed. 
R«ver8ed  and  remanded. 


BRASCH  T.  BRASCH. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

▲cTioK— Wbb:<  Psndino  —  Divorce— Alimokt— 

Discretion  op  Court — Cocnsei.  Fbbs 

—  RxviEW  OS  Appeal. 

1.  Within  the  meaning  of  section  12,  e.  25, 
Comp.  St.,  an  action  is  pending  from  its  com- 
mencement until  its  final  determination  on  ap- 
peal or  error,  or  until  the  time  fixed  by  statute 
Tor  prosecuting  an  appeal  or  an  error  proceeding 
has  expired. 

2.  wnat  sum  a  husband  may  be  required  to  pay 
to  his  wife  for  her  support  during  the  pendency 
of  a  divorce  suit  for  her  "expenses"  in  prosecuting 
or  defending  the  action,  for  counsel  ^es,  and 
wbetiier  snd^  sum  shall  be  paid  before  the  final 
hearing  of  the  action,  and  as  a  condition  preced- 
ent to  the  right  of  the  husband  to  further  prose- 
cute or  defend,  are  matters  within  the  discretion 
of  the  district  court. 

3.  It  is  equally  within  the  discretion  of  the 
court  to  postpone,  until  the  final  hearing  of  the 
case,  allowances  made,  and  then  render  a  de- 
cree against  the  husband  therefor. 

4.  Allowances  made  in  a  divorce  snit  by  a  dis- 
trict court  for  the  temporary  support  of  the  wife 
for  "expenses"  and  attorney's  fees  will  not  be 
disturbed  unless  it  appears  that  the  court  abused 
Its  discretion. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Madison  coun- 
ty; Jackson,  Judge. 

Action  by  Matilda  Brasch  against  Herman 
Brasch  for  divorce.  From  a  decree  against 
him  for  costs,  defendant  appeals.    Afllrmed. 

Robertson,  W^ton  &  Whltham,  for  appel- 
lant   Powers  &  Hays,  for  appellee. 

RAGAN.  C.  In  the  district  court  of  Madi- 
son county,  Matilda  Btasch  suea  her  hus- 
band, Herman  Brasch,  for  a  divorce.  As  a 
basis  for  her  action,  she  averred  that  her 
hi»band  had  been  guilty  of  extreme  cmelty 
towards  her,  and  was  physically  incompe- 
tent at  the  time  of  their  marriage.   The  dis- 


trict comrt,  by  its  decree,  dismissed  the  action 
of  Mrs.  Bnusch,  and  taxed  the  costs  of  the 
action  to  her  husband,  and,  at  the  same  time, 
awarded  her  a  decree  >  against  him  lor  the  sum 
of  $100,  for  "costs  and  expenses  mcorred  in 
the  prosecution  of  the  suit."  From  this  pan 
of  the  decree,  Herman  Brasch  appeals. 

The  argument  \b  made  that  the  court,  hav- 
ing dismissed  the  wife's  action,  was  without 
authority  to  render  a  Judgment  against  the 
husband  for  the  "costs  and  erpenBeB"  in- 
curred by  the  wife  In  the  prosecution  of  the 
suit  Section  12,  c.  25,  Comp.  St,  is  as  fol- 
lows: "In  every  suit  brought  either  tor  a  di- 
vorce or  for  a  separation,  the  court  may.  Id 
Its  discretion,  require  the  hnstiand  to  pay 
any  sum  necessary  to  enable  the  wife  to  car- 
ry on  or  defend  the  suit  during  Its  pendency: 
and  it  may  decree  costs  against  either  party, 
and  award  execution  for  the  same.  ■  *  *" 
The  theory  of  appellant's  counsel  seems  to  be 
that  this  Judgment  of  the  district  court, 
awarding  the  wife's  "costs  and  expenses"  in- 
curred in  the  prosecution  of  the  suit  could 
only  have  been  made  by  the  court  before  the 
final  decree  was  pronounced;  or,  in  other 
words,  that  the  decree  ai^)ealed  from  was 
not  rendered  during  the  "pendency"  of  the 
action,  within  the  meaning  of  tne  statute 
quoted  above.  We  do  not  think  this  conten- 
tion is  tenable.  In  Wegman  v.  ChUds,  41  N. 
Y.  1!>9,  It  was  held  that  an  action  was  pend- 
ing, though  Judgment  had  been  recovered 
therein,  so  long  as  stich  Judgment  remained 
unsatisfied.  While  no  provision  of  our  Code 
declares  for  what  length  of  dme  an  acti(» 
shall  be  deemed  pending,  we  think  that  it 
pends,  at  least,  from  its  commencement  undl 
its  final  determination  on  appeal  or  error,  or 
until  the  time  fixed  by  statute  for  proeecnt- 
ing  an  appeal  or  an  error  proceeding  has 
expired;  and  that  the  order  appealed  from 
here  was  made  during  the  pendency  of  the 
action  in  which  It  was  made,  within  the  mean- 
ing of  the  statute  quoted  above.  link  v. 
Connell,  48  Neb.  574,  67  N.  W.  475.  Doubt- 
less, a  district  court  In  a  divorce  salt,  before 
the  trial  thereof,  is  Invested  with  avtbority, 
upon  application  and  a  showing  being  made 
therefor,  to  order  the  husband  to  pay  to  the 
wife  sutficient  money  to  support  her  during 
the  pendency  of  the  litigation,  to  pay  ber  rea- 
sonable counsel  fees  and  other  expenses  nec- 
essary to  enable  her  to  prosecute  or  defend 
the  action;  and  the  court  may  compel  the  hus- 
band, as  a  condition  precedent  to  further 
prosecute  or  defend  his  snit,  to  comply  with 
the  order  made.  But  it  by  no  means  follows 
that,  if  such  an  order  tor  suit  money  or  tem- 
porary alimony  is  not  made  by  the  court  be- 
fore the  trial  of  the  case,  the  court  la  divest- 
ed of  Jurisdiction  or  authority  to  award  the 
wife  suit  money  or  temporary  alimony  in  the 
decree  rendered;  or,  to  paraphrase  the  lan- 
guage of  Bishop,  the  district  court  may  make 
up  by  its  decree,  at  the  close  of  tUe  suit,  -wittt 
was  lacking  In  Justice  daring  its  progress. 
The  Code  of  dvil  Procedure  of  the  State  of 
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New  ToA  provided  that  mich  aUowances 
may  be  made  from  time  to  time  during  the 
pendency  of  an  action  for  divorce  as  are  nec- 
eesary  to  enable  the  wife  to  carry  on  oe  de- 
fend the  action.  Construing  this,  the  court 
of  appeals  nt  that  state,  in  McBrlde  ▼.  Mc- 
Bride  (N.  Y.)  23  K.  B.  lOeS,  held  that  where 
a  Judginent  of  divorce  had  been  awarded  the 
wife,  and  the  hasband  had  appealed,  the  court 
had  authority  to  make  an  order  directing  the 
hasband  to  pay  snch  sums  as  might  l>e  nec- 
essary to  enable  the  wife  to  defend  the  ap- 
peal. Section  137  of  the  Civil  Oode  of  the 
State  of  California  provided  that,  when  an 
action  for  divorce  is  pending,  the  court  may. 
In  its  diactstion,  require  the  husband  to  pay 
as  alimony  any  money  necessary  to  enable 
the  wtfe  to  support  herself  or  her  children,  or 
to  proeecnte  or  defend  the  action.  Bohnert  v. 
Bofanert  (Gal.)  27  Pac.  732,  was  an  action  for 
divonoe,  tn  which  a  decree  was  rendered 
against  the  wife.  The  supreme  court  of  Cali- 
fornia held  that  the  district  court  in  which 
the  decree  was  pronounced  was  Invested  with 
authority  to  make  an  order  compelUsg  the 
husband  to  pay  into  the  court  a  sum  of  mon- 
ey BBffioient  to  enable  the  wife  to  employ  coun- 
sel, and  pay  the  expenses  for  prosecuting  an 
appeal.  O'Brien  v.  O'Brien,  18  Xeb.  581,  27 
N.  W.  640,  was  an  action  brought  by  a  wife 
to  modify  or  set  aside  a  decree  of  divorce, 
already  granted  in  a  suit  between  herself  and 
hasband,  en  the  ground  that  such  decree  had 
been  obtained  by  fraud;  and  this  court  held 
that  the  district  court  in  which  the  action  was 
btoaght  had  authority  to  require  the  hus- 
baad  to  pay  Into  court  a  lesaoBahte  sum  to 
enable  her  to  proeecnte  the  actiOB. 

Grtffln  V.  Griffin,  47  N.  Y.  134,  is  an  in- 
■tractlv<e  caae  as  to  the  authority  of  a  court 
at  equity,  upon  the  final  hearing  of  a  divorce 
case,  to  awanl,  In  addition  to  a  decree  01s- 
poelng  of  the  action,  a  further  decree  against 
the  hasband  for  expenses  ta}cnned  by  the 
wife  for  oeunsel  fees,  and  otherwise.  In  lltl- 
gatlng  the  action  in  her  behalf.  In  that  case 
the  husband  brought  suit  against  the  wife  to 
annul  their  marriage  contract,  upon  the 
gromid  that  at  the  time  of  making  tiie 
same,  die  had  a  former  huafband  living.  It 
appears  that,  prior  to  the  renditloii  of  the  de- 
cree, no  order  of  the  court  was  made  award- 
tag  the  wlfie  temporary  alimony  or  suit  mon- 
ey; but  when  the  court  rraidered  its  final  de- 
cree dlsposhig  of  the  action,  aa  a  part  there- 
of tt  awarded  her  counsel  fees  of  ^1,200,  and 
99S29.50  for  other  expenses  tncurred  by  her 
in  defending  the  action,  and  decreed  that  the 
bnsband  pay  said  sums  to  the  wife.  From 
this  part  of  the  decree  the  husband  appealed. 
A  Btatnte  of  New  York  In  force  ox  that  time 
prf>v1ded  that  (2  Rev.  St  p.  144,  §  35)  suits 
to  annul  a  marriage  should  be  by  bill  in  chan- 
cery, and  sbovld  be  conducted  In  the  same 
manner  as  other  suits  prosecuted  in  courts 
of  equity;  and  that  the  court  should  have  the 
power  to  award  issues,  to  decree  costs,  and 
to  enforce  Its  deorees  as  in  other  cases.    An- 


other statute  provided  that  in  every  suit 
brought  for  a  divorce  or  separation,  the  hus- 
band might  be  required  to  pay  any  sum  nec- 
eesaiy  to  enable  the  wife  to  carry  on  the  suit 
during  its  pendency.  Code  Civ.  Proc.  {  1769. 
The  court  of  ».pgealH,  construing  the  first  of 
the  statutes  quoted  above,  held  that  it  con- 
tained no  express  authority  authorizing  the 
court  In  an  action  for  divorce,  to  award 
counsel  fees  or  expenses  on  a  final  decree,  un- 
less such  authority  was  embraced  In  the  term 
"costs,"  and.  In  construing  the  second  statute 
quoted,  held  that  its  provisions  were  only 
applicable  to  cases  in  which  the  wife  had 
brought  the  suit;  but  the  court  said:  "Yet  it 
has  been  the  constant  practice  of  the  courts 
of  chancery,  both  before  and  since  the  Re- 
vised Statutes,  to  make  equitaUe  piovisioB 
for  all  theee  matters;  anu,  in  so  doing.  It  has 
been  guided  by  the  decisions  of  the  ecclesias- 
tical courts  of  England  in  similar  cases. 
*  *  *  This  has  not  been  done  upon  the  theo- 
ry that  the  court  of  chancery  of  this  state  was 
vested  with  the  Jurisdiction  of  the  ecclesias- 
tical courts  of  England  Ln  matrimonial  cases, 
or  that  •  *  *  It  ever  possessed  any  Juris- 
diction In  cases  of  divorce  other  than  that 
which  was  conferred  by  our  own  statutes, 
Init  upon  the  ground  of  the  general  equitable 
Jurisdiction  of  the  court,  and  also  that,  when 
our  statutes  did  confer  Jurisdiction  upon  the 
court  of  chancery  In  those  actions  for  divorce 
which,  by  the  English  law,  are  solely  cog- 
nizable In  the  ecclesiastical  courts,  the  grant 
of  that  Jurisdiction  carried  with  it  by  im- 
plication, the  incidental  powers  which  were 
Indispensable  to  its  proper  exercise,  and  not 
In  conflict  with  our  own  statutory  regulations 
on  the  same  subject"  And  the  court  con- 
cluded that  although  no  statute  existed  in 
New  York  authorizing,  in  express  terms,  the 
decree  rendered  by  the  nisi  prius  court  yet 
that  court,  as  a  part  of  Its  general  equity  Ju- 
risdiction, had  authority  to  award  the  wife, 
in  the  decree,  a  sum  of  money  sufficient  to 
cover  her  expenses  In  defending  her  action, 
and  for  paying  her  counsel.  But  It  Is  to  be 
observed  that  section  12  of  our  statute  quoted 
above  differs  from  the  New  York  statute  Just 
quoted  In  this  respect:  The  language  of  the 
New  York  statute  Is  that  the  husband  may 
be  required  to  pay  any  sum  necessary  to  ena- 
ble the  wife  to  carry  oo  the  suit,  while  our 
statute  provides  that  the  husband  may  be  or- 
dered to  pay  any  sum  necessary  to  enable  the 
wife  to  carry  on  or  defend  the  suit.  So  that 
if  express  statute  Is  necessary  to  Invest  the 
district  court  with  authority  to  make  a  hus- 
band liable  for  the  "expenses  Incurred"  by  a 
wUe  in  prosecuting  or  defending  an  action  for 
divorce,  it  Is  found  in  section  12,  c.  25,  Ccjup. 
St,  quoted  above.  What  sum  a  husband  ma.v 
be  required  to  pay  to  his  wife  for  her  support 
during  the  pendency  of  a  divorce  suit,  for  her 
reasonable  and  necessary  expenses  in  prose- 
cuting or  defending  the  action,  for  coun«<>) 
fees,  and  when  such  sums  shall  be  paid.— 
L  e.  whether  before  the  final  hearing  of  the 
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action,  and  as  a  condition  precedent  to  tbe 
right  of  the  husband  to  further  prosecute  or 
defend, — are  matters  entirely  within  the  dis- 
cretion of  the  district  court;  and  it  la  equally 
within  the  discretion  of  that  court  to  postpone 
until  the  final  hearing  of  tbe  case  the  allow- 
ance. If  any,  made  the  wife  for  expenses  and 
counsel  fees  In  prosecuting  or  defending  the 
action,  and  to  render  a  Judgment  or  decree 
against  the  husband  at  the  time  of  disposing 
of  the  suit  for  such  sum  as  appears  to  be  rea- 
sonable and  necessary;  and  the  allowance 
made  by  the  district  court  for  the  temporary 
«upi>ort  of  the  wife,  or  for  expenses  and  at- 
torney's fees,  will  not  be  disturbed,  unless  it 
appears  that  the  court  has  abused  its  discre- 
tion. Bohnert  v.  Bohnert  (Gal.)  27  Pac.  732; 
Oraves  t.  Graves  (Ohio)  33  N.  E.  720;  Haines 
T.  Haines,  85  Mich.  138;  Burgess  y.  Burgess, 
25  111.  App.  625.    Decree  affirmed. 


WEBSTER  T.  CITY  OP  LINCOLN  et  aL 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

Taxation — E^qualization— Appbalablb  Ordbus— 
Injunction— Pleadino  and  Proof. 

1.  No  appeal  will  lie  from  the  determination  of 
a  board  of  equalization  on  a  hearing  of  a  matter 
of  equalization  of  an  aasessment  of  taxes,  unless 
an  appeal  ia  provided  by  law. 

2.  The  decision  of  a  board  in  the  equalization 
of  an  assessment  of  taxes  is  final,  and  the  conse- 
quent order  a  final  one;  hence  it  may  be  re- 
viewed by  error  proceeaings. 

3.  As  a  general  rule,  proceedings  in  error  to 
review  the  order  of  a  board  of  equalization  in  a 
matter  within  its  jurisdiction  will  aSord  an  ade- 
quate remedy. 

4.  In  an  action  to  enjoin  the  collection  of  taxes 
resulting  from  an  order  of  a  board  of  equaliza- 
tion, where  it  ia  claimed  a  remedy  by  error  pro- 
ceedings would  be  inadequate,  the  facts  upon 
which  such  claim  is  based  must  be  pleaded  and 
proved. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty; TIbbets,  Judge. 

Action  by  Sara  0.  Webster  against  the  city 
of  Lincoln  a^d  others.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

J.  R.  Webster,  Q.  M.  Lambertson,  and  S.  J. 
Tuttle,  for  appellant.  N.  C.  Abbott,  Abbott, 
Selleck  &  Lane,  W.  J.  Lamb,  H.  J.  Whitmore, 
and  Atkinson  &  Doty,  for  appellees. 

HARRISON,  J.  The  plaintiff  commenced 
this  action  against  the  city  of  Lincoln  to  re- 
strain the  collection  of  what  was  alleged  to 
be  an  inequitable  tax  assessed  upon  her  prop- 
erty to  pay  the  cost  of  paving  on  the  street 
which  the  property  adjoins.  The  Lambert- 
sons,  of  defendants,  were  brought  Into  tCe 
case,  or  Impleaded,  at  the  Instance  of  the  dly, 
and  filed  a  cross  petition,  by  which  it  was 
sought  to  have  the  collection  of  special  taxes 
against  their  property  restrained;  the  reasons 
for  the  relief,  as  to  them,  being  In  substance 
the  same  as  those  alleged  to  exist  as  to  the 
property  of  plaintiff.    The  situations,  relative- 


ly, of  the  streets  and  the  properties  affected 
by  the  taxes  assessed  to  pay  for  the  improve- 
ment of  one  street  (Fourteenth),  being  that 
towards  which  our  attention  must  be  partic- 
ularly directed  at  this  time,  will  be  quite 
readily  understood  from  a  perusal  of  the  find- 
ings of  the  district  court  at  the  tln>e  it  Aetet- 
mined  the  Issues  presented  In  the  case,  and 
which  we  will  hereinafter  quote.  It  appears 
that  during  the  pendency  of  the  suit  the  prop- 
erties were  sold  at  delinquent  tax  sale,  and 
that  further  pursuance  of  such  proceedings 
has  been  enjoined.'  Tender  of  the  amount  con- 
ceded to  be  due  was.  In  each  instance,  made 
to  the  proper  officer.  Trial  of  the  cause  in 
the  district  court  resulted  In  a  judgment  fa- 
vorable to  the  city,  of  the  dismissal  of  tbe 
action  of  the  petitioner  and  cross  petitioner. 
The  findings  of  the  trial  court  were  as  fol- 
lows: 

"(1)  The  defendant  the  city  of  Lincoln  is  a 
municipal  corporation  organized  under  the 
laws  of  the  state  of  Nebraska  as  a  city  of  the 
first  class,  with  over  twenty-five  thousand  in- 
habitants. (2)  That  the  plaintiff  Is  the  owner 
of  lot  No.  36,  described  in  her  petition,  with 
Q  street  on  the  south  and  Fourteenth  street 
on  the  west;  and  that  the  defendant  Lambert- 
son  is  the  owner  of  lot  No.  35,  described  In 
said  Lambertson's  cross  petition,  with  R  street 
on  the  north  and  Fourteenth  street  on  the 
west.  That  each  of  said  lots  is  150  feet  square, 
and  together  constitute  a  strip  of  land  300 
feet  long  north  and  south,  and  150  feet  wide 
east  and  west  That  the  block  of  which  said 
lots  form  a  part  Is  a  rectangular  tract  extend- 
ing 800  feet  north  and  south  and  720  feet  east 
and  west,  and  is  bounded  by  Q  street  on  the 
south.  Fourteenth  street  on  the  west,  R  street 
on  tbe  north,  and  Sixteenth  street  on  the  east. 
(3)  That  by  ordinance  duly  passed  and  ap- 
proved February  2,  1888,  the  defendant  city 
created  paving  districts  Nos.  4,  6,  6,  7,  8  of 
said  city.  That  said  ordinance  was  amended 
by  ordinance  approved  February  23,  1888,  the 
material  part  of  said  ordinance  being  annexed 
to  said  city's  cross  petition,  marked  'Exhibit 
A,'  and  was  subsequently  amended  by  ordi- 
nance approved  May  27,  1890,  the  material 
t)art  of  which  is  annexed  to  said  city's  cross 
petition,  marked  'Exhibit  B.'  (4)  That  said 
district  No.  6,  as  so  created  by  said  ordi- 
nances, included  the  streets  and  intersections 
surrounding  the  block  described  In  finding  2, 
and  including  150  feet  upon  each  side  of  the 
said  streets.  (6)  That  by  ordinance  approved 
April  23,  1891,  the  said  defendant  city  further 
amended  the  said  ordinance  creating  the  said 
paving  districts,  and  in  said  amended  ordi- 
nance it  was  provided  that  the  fifth  paving 
district  should  include  all  estate  on  both  sides 
of  the  streets  In  said  district  to  the  depth  of 
150  feet,  except  that  estate  on  the  west  side  of 
Sixteenth  street  between  Q  and  R  streets,  and 
that  estate  on  the  east  side  of  Fourteenth 
street  between  Q  street  and  R  street,  whicli 
shall  be  tbe  depth  of  360  feet  (6)  That  by 
ordinance  approved  February  20,  1888,  the  de- 
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fendant  city  ordered  said  paving  districts  Nos. 
3,  4,  5,  6,  7,  and  8  paved.  (7)  That  In  pur- 
suance of  said  order  that  portion  of  Q,  K,  and 
Fourteenth  streets  surrounding  the  block 
above  described  was  paved  lo  1800,  and  that 
(jortion  of  Sixteenth  street  adjoining  said 
block  was  paved  in  1891.  (8)  The  cost  of  pav- 
ing Q  and  R  streets  adjoining  said  block  was 
duly  assessed  by  said  defendant  city  upon  all 
the  property  in  said  block  fronts  proportionate 
to  the  front  feet  of  the  respective  lots  In  the 
block  and  to  the  depth  of  150  feet.  (9)  That 
on  the  26th  day  of  May,  1890,  the  defendant 
city  made  an  assessment  upon  the  block  in 
question  for  the  paving  of  Fourteenth  street 
adjoining  said  block,  and  in  making  such  as- 
sessment the  said  defendant  city  assessed  the 
Srst  25  feet  with  33%  per  cent,  of  the  cost  of 
said  paving,  the  second  25  feet  with  20  per 
cent,  of  the  cost  of  such  paving,  the  third  25 
feet  witb  16%  per  cent  of  the  cost  of  such, 
the  fourth,  fifth,  and  sixth  25  feet  each  10  per 
cent.;  the  total  assessment  being  made  to  the 
depth  of  150  feet  from  said  Fourteenth  street, 

and  no  more.    (10)  That  on  the day  of 

,  1891,  the  defendant  city  made  an  as- 
sessment upon  the  block  in  question  for  the 
paving  of  that  portion  of  Sixteenth  street  ad- 
joining tJie  said  block,  and  in  making  such  as- 
sessment the  defendant  city  assessed  the 
property  In  said  block  to  the  middle  thereof, 
a  distance  of  360  feet,  dividing  said  distance 
into  six  equal  parts,  and  assessing  these  parts 
in  accordance  with  the  rule  laid  down  in 
finding  9,  assessing  the  first  60  feet  west  of 
Sixteenth  street  33%  per  cent,  of  the  entire 
amount  of  such  assessment,  the  second  60  feet 
20  per  cent,  thereof,  the  third  60  feet  16% 
per  cent,  thereof,  the  fourth,  fifth,  and  sixth 
60  feet  each  10  per  cent  of  such  assessment 
<11)  The  original  plat  of  the  city  of  Lincoln 
divides  the  orlginaF  city  into  blocks  300  feet 
sqnare,  and  In  paving  said  original  city  the 
defendant  city  has  adopted  and  followed  the 
plan  of  assessing  the  lots  in  such  blocks  in 
accordance  with  the  fool  frontage  as  to  tie 
paving  in  front  of  the  lots,  and  assessing  tLe 
said  lots  in  accordance  with  the  rule  laid 
down  In  finding  9  as  to  the  side  streets  of 
fiaid  lots  or  blocks,  and  assessing  to  the  cen- 
ter of  the  said  blocks.  (12)  The  assessment 
as  set  forth  In  finding  11  leaves  210  feet  In 
the  rear  of  the  property  assessed  for  the  pav- 
ing of  Fourteenth  street,  extending  to  tlie 
middle  of  the  block,  that  woidd  bear  no  bur- 
den and  no  assessment  for  the  paving  of  the 
side  streets  east  and  west  of  said  block.  (13) 
None  of  the  owners  of  this  210  feet  above  re- 
ferred to  have  any  access  from  their  property 
to  said  Fourteenth  street  through  any  alley  or 
over  any  property  fronting  or  abutting  said 
Fourteenth  street  owned  either  by  the  plain- 
tiff or  Lambertson.  and  the  property  of  the 
plaintiff  and  Lambertson  occupies  all  the 
frontage  of  Fourteenth  street  between  Q  and 
R  streets  to  the  depth  of  150  feet.  (14)  Four- 
teenth street  Is  a  cross  street  of  great  length 
upon  a  section  line  connecting  the  county 


roads  north  and  south  from  the  dty,  and  Is 
Iteneficial  to  the  Interior  of  the  block  In  ques- 
tion to  no  less  extent  than  the  paving  of  Six- 
teenth street  And  the  paving  of  said  Fou]> 
teenth  street  or  that  portion  of  It  adjacent  to 
the  said  block.  Is  of  especial  benefit  to  all  the 
property  extending  east  to  the  middle  of  the 
block,  but  the  extent  of  such  special  benefits 
and  its  particular  distribution  as  to  such  prop- 
erty Is  not  shown  by  the  evidence.  (15)  The 
plaintiff  and  defendant  Lambertson  each  ten- 
dered,  respectively,  the  sum  of  $464.75  within 
the  50  days  allowed  by  law  for  the  pay- 
ment of  special  assessments  for  the  benefit  of 
paving  Fourteenth  street  adjacent  to  their 
said  property;  and  if  apportioned  in  one-sixth 
parts  back  to  the  middle  of  the  block,  in  ac- 
cordance with  the  plan  laid  down  in  finding 
9,  the  said  sum  was  the  proper  sum  to  be  ten- 
dered and  paid.  The  said  sum  was  tendered 
to  defendant  city,  and  by  defendant  city  re- 
fused. (16)  Complainants  Webster  and  Lam- 
bertson  each  appeared  before  the  city  coimcil 
of  the  defendant  city  sitting  as  a  board  of 
equalization  upon  the  said  Fourteenth  street 
assessments,  and  objected  to  the  assessment 
proposed  to  be  made  upon  their  property  a> 
set  forth  In  finding  9,  for  all  the  cost  of  such 
Improvement,  and  demanded  that  the  assess- 
nM>nt  be  extended  to  include  the  property  to 
the  middle  of  the  block,  a  distance  of  360  feet 
from  said  Fourteenth  street;  but  such  de- 
mand was  by  the  said  board  refused,  and  the 
assessment  was  made  by  the  said  board  of 
equalization  against  the  protests  of  the  said 
complainants.  (17)  The  action  of  the  city 
council  and  the  board  of  equalization  of  the 
defendant  city  in  making  such  assessment 
and  levy  upon  the  property  of  the  complain- 
ants Webster  and  Lambertson  has  never  been 
appealed  from,  reversed,  vacated,  or  in  any 
wise  canceled  or  set  aside.  (18)  Since  the 
bringing  of  this  suit  the  Farmers'  Loan  and 
Trust  Company  of  Sioux  City,  Iowa,  defend- 
ant herein,  purchased  the  property  of  the 
plaintiff  and  defendant  Lambertson  for  non- 
payment of  special  paving  assessments  for 
the  paving  of  Fourteenth  street,  and  now 
holds  the  certificate  of  purcliase."  There  were 
further  findings,  as  follows:  "(1)  That  the 
dty  coimcil  of  the  defendant  the  city  of  Lin- 
coln, sitting  as  a  board  of  equalization,  in  act- 
ing upon  the  special  assessments  complained 
of  in  plaintiff's  petition  and  complained  of  in 
defendant  Lambertson's  and  Samuel  J.  Tut- 
tie's  (guardian  ad  litem)  cross  petitions,  actca 
within  Its  authority,  and  at  the  time  of  so 
acting  had  Jurisdiction  of  the  persons  and  the 
subject-matter  concerning  which  It  purported 
to  act.  (2)  That  the  action  of  such  board  of 
equalization,  ur  appealed  from,  was  final.  (3) 
That  the  plaintiff  and  defendants  Lambertson 
had  an  adequate  remedy  at  law  by  writ  of 
error  from  the  action  of  such  board  of  e<iual- 
Ization.  (4)  That  the  action  of  such  board  of 
equalization  Is  a  bar  to  this  action." 

The  record  of  the  proceedings  of  the  dty 
council  at  the  time  of  the  assessment  of  the 
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taxes  la  question,  u  Iittradtieed  In  evidence, 
was  as  follows:  "Resolved  by  the  mayor  and 
city  council  of  the  city  of  Lincoln,  Nebraslca: 
That  the  coat  of  paving  the  streets  and  alleys 
in  paving  district  number  live  in  said  city, 
as  the  said  improvement  was  completed  up  to 
the  1st  day  of  AprU,  tBOO,  and  being  the  fol- 
lowing streets  and  alleys,  to  wit:  Q  street, 
from  11th  to  IQth;  R  street,  from  0th  to  17th; 
14th  street,  from  O  to  U,— be,  and  the  same 
is  hereby,  levied  and  assessed  upon  the  re- 
spective property  In  said  district  subject  to 
assessment  for  the  cost  thereof  in  accordance 
with  the  spedal  benefits  accruing  to  said 
property  by  reason  of  said  completed  improve- 
ment *  *  •  That  the  real  estate  in  each 
quarter  block  Is  benefited  by  said  improve- 
ment to  an  amount  equal  to  the  whole  cost 
of  the  Improving  the  one-iialf  of  the  streets 
and  aUeys  In  Its  front  •  •  •  That  the 
first  one-sixth  of  each  quarter  bloclw  next  to 
the  street  or  alley  paved  is  specially  bene- 
fited to  an  amount  equal  to  thirty-three  and 
one-third  per  cent  of  the  cost  of  such  im- 
provement along  its  front;  the  second  one- 
sixth  is  specially  benefited  to  an  amount  equal 
to  twenty  per  cent,  of  such  cost;  that  the 
third  one-sixth  is  specially  benefited  to  an 
amount  equal  to  sixteen  and  two-thirds  per 
cent  And  the  fourth,  fifth,  and  sixth  one- 
sixtbs  are  each  specially  benefited  to  an 
amount  equal  to  ten  per  cent  •  •  •  That 
the  special  benefits  to  each  of  the  respective 
pieces  and  parcels  of  real  estate  in  said  paving 
district  by  reason  of  the  completion  of  said 
Improvement  is  as  shown  by  the  tabulated 
statement  hereto  attached,  and  the  cost  of  said 
improvement  is  hereby  apportioned  and  levied 
and  assessed  upon  the  several  parcels  of  real 
estate  In  accordance  with  benefits  and  as 
shown  by  said  statement  aforesaid,"  etc.  The 
tabulated  statement  referred  to  in  the  record 
we  have  lust  quoted  showed  the  piaintlfif's 
prop^ty  and  the  Lambertsons'  property  as 
charged  with  the  whole  of  the  taxes  by  divi- 
sions of  one-stxtha,  or  20  feet.  Instead  of 
being,  as  contended  it  should  have  been,  by 
one-sixth  divisions  or  00  feet  of  the  360  feet 
from  the  street  to  the  center  of  the  blocic. 
According  to  the  provisions  of  the  statutory 
law  govH'niDg  cities  of  the  class  to  which 
Uncoln  beloDged,  the  mayor  and  council  were 
empowered  to  make  the  assessments,  and  levy 
the  si)ecial  asseesmeots;  and  there  was  also  a 
board  of  equalization,  composed  of  the  mem- 
bers of  the  city  council,  before  which  any 
parties  who  desired  to  complain  of  assess- 
ments might  appear,  and  pretsent  their  griev- 
ances for  hearing  and  adjustment  The  mat- 
ters of  the  assessments  of  pUdntilTs  and  the 
Lambertsons'  property  were  brought  before 
the  board  of  equalixatlon,  and  a  hearing  had, 
and  the  following  record  made  of  the  action 
then  taken:  "Resolved,  that  the  remonstran- 
ces against  the  assessment  of  paving  in  the 
fifth  district  aa  made  by  Mr.  lAmbertson, 
Mr.  Bargreaves,  and  others,  be  placed  on 
file,  and  that  the  board  of  equalization  refuse 


to  make  the  change,  for  the  reason  that  a 
change  would  necessitate  a  change  in  the  ordi- 
nance, and  the  present  rate  does  not  work 
an  injustice  compared  with  paving  (page  433i 
and  assessments  elsewhere  in  the  city."  The 
mayor  and  council  were  authorized  by  stat- 
ute to  establish  paving  districts,  and  to  assess 
the  cost  of  paving  streets  upon  the  lots  and 
lands  especially  benefited  by  the  Improve- 
ments in  such  district  in  proportion  to  l>ene- 
fits  dei-ivcd  therefrom,  to  be  determined  by 
the  mayor  and  council  under  the  provisions  of 
the  act 

One  question  presented  for  determlnatiou 
is,  the  complaining  parties  having  appeai-eil 
before  the  regularly  convened  board  of  equal- 
ization, and  been  accorded  a  hearing,  did  au 
appeal  lie  from  the  action  of  such  board  in 
respect  to  the  matters  adjudicated,  or  could 
such  action  have  been  reviewed  through  the 
medium  of  error  proceeding!)  to  the  distriot 
court?  and  If  by  either  appeal  or  error,  review 
might  be  had,  was  the  remedy  inadcquatv. 
and  the  only  one  available  to  the  partie.-i'r 
The  law  gave  no  right  of  appeal  from  the 
determination  of  the  board  of  equalization. 
and,  where  no  right  of  appeal  is  provided  bv 
law,  none  exists;  hence  there  was  no  right  of 
appeal  here. 

The  hearing  before  the  board  of  equaliza- 
tion was  one  having  the  semblance  of  a  trial, 
and  the  tribunal,  thc»  board  of  equalization, 
was  called  upon  to  consider  and  adjuilicale 
the  questions  presented,  and  the  determina- 
tion made  was  a  final  disposition,  the  order 
made  a  final  one,  and  heuce  reviewable  in 
error  proceedings  to  the  district  court.  Section 
580,  Code  Civ.  Proc.;  Sioux  City  &  P.  R.  Co. 
V.  Waahington  Co.,  3  Neb.  30.  As  a  general 
rule,  this  would  furnish  an  adequate  remedy, 
and  no  relief  could  be  souf^t  or  afforded  by 
means  of  proceedings  to  enjoin  any  action  re- 
sulting from  and  enforcing  the  adjudication 
or  order  of  the  board  of  equalization.  But  it 
Is  ivged  here  that  there  exists  no  provision 
of  law  for  perfecting  a  bill  of  exceptions  of 
any  mattera  entering  into  a  hearing  before  a 
board  of  equalhsatlon,  which  would  necessa- 
rily require  presentation  in  such  form  in  order 
to  their  proper  presentment  to  the  appellate 
court  in  error  proceedings  thereto  to  secure  a 
review  of  the  action  of  the  boanl;  that  wher>' 
the  alleged  errors  would  appear  on  the  faci- 
of  the  record,  the  remedy  by  petition  in  error 
would  be  adequate,  and  an  application  for  an 
Injunction  would  not  lie  or  be  entertained: 
but,  where  evidence  was  introduced  before  th<- 
board  of  subjects  otherwise  extrinsic  to  the 
record,  then  a  bill  of  exceptions  would  bccom>> 
indi^ensable,  and  could  not  be  obtained  from 
the  very  nature  of  tue  tribunal,  its  formation, 
and  the  cause  of  the  hearim;  before  It  Wheth- 
er or  not  a  bill  of  exceptions  of  any  portions 
of  the  presentation  of  the  equalization  of  an 
assessment  before  the  board  could  be  olv 
tained,  and,  if  not.  In  such  case  the  remedy 
by  error  proceedings  be  inadequate,  and  ar. 
action   to  procure   an  injunction,   tbersfore. 
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proper  and  allowable,  need  not  now  be  dis- 
cussed or  decided.  The  question  does  not 
arise  herein.  It  Is  not  pleaded,  nor  does  it 
otherwise  appear,  that  in  *be  presentation  to 
the  board  of  equalization  of  the  complaint  In 
regard  to  the  assessments  of  taxes  involved 
tn  this  action,  and  against  the  collection  of 
which  a  restraining  order  was  demanded, 
that  any  evidence  was  introduced,  or  any 
matteni  presented.wbicb  required  presentation 
by  a  bill  of  exceptions  to  malce  them  a  part 
of  the  record  in  error  proceedings  to  the  re- 
viewing court  If  It  was  sought  to  found  the 
right  to  an  action  to  enjoin  on  the  inadequacy 
of  the  remedy  by  error  proceeddngs,  the  facts 
upon  which  such  claim  was  based  should 
have  been  pleaded  and  proved.  The  conclu- 
sions reached  on  the  questions  considered  dis- 
pose of  the  case  without  a  discussion  and  de- 
termination of  any  of  the  other  matters  ar- 
gued. The  Judgment  of  the  district  court  is 
affirmed.    Affirmed. 


FHEMONT,  B.  &  M.  V.  R.  CO.  v.  BOOT. 
(Supreme  Court  of  Nebraslia.    Dec.  16,  1880.) 

ArPBAL— ASSIONUISMT  OF  KkROBS— ISJDST  TO  PAS. 

SENOSK  —  ASSDHPTION  OF   RiSK — AOTS  OF  CON- 

DrCTOR— iNSTBfCTlONS — IKTEKEST  OS  VERDICT. 

1.  Ac  asHignmont  of  "Errors  of  law  occurring 
at  the  trial  and  duly  excepted  to  at  the  time"  Is 
sufficient  in  a  moton  for  new  trial,  to  raise  a 
question  of  error  m  either  ttie  admission  or  ex- 
clusion of  evidence  by  the  trial  court  hut  is  not 
suiiicient.  in  a  petition  in  error,  to  present  such 
questions  to  this  court  for  review.  In  the  latter, 
the  assignment  must  be  specific,  and  particular- 
ly Ui-siKnate  the  evidence  in  regard  to  which  it  is 
complained  the  error  occurred. 

2.  The  contract  between  a  railroad  company, 
as  a  carrier,  and  a  passenger  does  not  contemplate 
that  the  ^ssenger  shall  go  into  the  express  car 
of  the  train;  and  if  he  go  there,  and  while  there 
is  injured,  if  his  going  or  lieing  in  such  car  en- 
tend  into  the  injury,  as  an  element  thereof,  as 
its  proximate  cause,  or  rendering  its  reception 
more  liable  to  occur,  it  would  be  matter  of  de- 
fense for  the  carrier;  but.  if  not  the  proximate 
cause  of  the  injury,  or  the  rislc  of  such  particular 
injury  was  not  increased  by  the  action  of  the 
passenger,  then  that  be  assumed  the  position  in 
the  express  car  Toluntarily  would  be  no  defense 
to  sn  action  for  damages  resultant  from  the  in- 
jn»y. 

3.  Whether  the  party  injured  had  at  the  time 
ceased  to  be  a  passenger  of  the  defendant  com- 
pany, held,  under  the  evidence  nddnced,  to  be  a 
question  of  fact  for  the  determination  of  tlie  jury. 

4.  H(id  tliat,  under  the  allegntions  of  the  pe- 
tition herein,  a  recovery  might  be  had  for  any 
injuries  proved  to  have  been  sustained  by  tlie 
party  plamtiff  in  the  character  of  a  passenger,  as 
a  licensee  on  the  company's  premises,  or  as  a 
trespasser  thereon. 

5.  Tlie  injuries  complained  of  were  claimed  to 
have  resulted  from  direct  acts  of  the  conductor. 
Beld,  that  there  was  sufficient  evidence  to  sustain 
a  finidiDg  that  the  conductor  was  nt  the  time  act- 
ing for  the  company,  and  within  the  line  of  his 
duties. 

6.  Where  alleged  errors  in  regard  to  the  giving 
of  instructions  are  assigned  in  group  in  the  mo- 
tion for  new  trial,  and  any  instruction  of  the 
n'oiip  !«  detormiiied  to  tv  without  error,  the  al- 
lecpd  errors  need  jiot  be  further  examined. 

".  Wlien  it  is  appar«'nt  tliat  an  instrnotion.  if 
rt«d  and  construed  with  others  of  the  charge  on 


the  same  subject  or  branch  of  the  case,  is  perti- 
nent sad  not  calculated  to  confuse  or  mislead  the 
jury,  its  giving  was  not  erroneous. 

8.  Where  the  rendition  of  judgment  on  a  ver- 
dict for  the  plaintiff  in  an  action  of  contract  or 
tort  is  dehved  during  the  pendency  of  a  motion 
for  a  new  trial  on  behalf  of  defendajit  it  is  not 
error  to  render  judgment  for  the  amount  of  the 
verdict  and  interest  from  its  date  to  the  date  of 
rendition  of  judgment 

8.  The  evidence  Md  soffident  to  support  the 
verdict. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Holt  county;  Bar- 
tow, Judge. 

Action  by  Allen  Root  against  the  Fremont, 
Elkhorn  &  Missouri  Valley  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

John  B.  Hawley,  Wm.  B.  Sterling,  and  B.  T. 
White,  for  plaintiff  in  error.  M.  F.  Harring- 
ton and  B.  W.  Adams,  for  defendant  In  error. 

HARRISON,  J.  This  action  was  commen- 
ced In  the  district  court  of  Holt  county  to  re- 
cover of  the  defendant  company  the  damages 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  plalatlff  at  Emmet  a  station  on  the 
line  of  railway  of  defendant  company.  The 
petition  ccmtalned  allegations  that  the  defend- 
ant company  was  a  corporation  and  a  com- 
mon carrier,  and,*  as  such,  operating  a  line  ot 
railroad  from  Blair  to  Emmet,  Neb.;  "that  on 
the  20th  day  of  March,  1886,  the  plaintiff  pur- 
chased from  the  defendant  a  ticket  entitling 
him  to  a  safe  passage  over  said  defendant's 
road  from  Blair,  in  Nebraska,  to  Emmet,  in 
Holt  county,  Nebraska,  and  thereupon,  at 
said  Blair,  entered  and  t)ecame  a  passenger  in 
tbe  cars  of  said  defendant  on  Its  said  railroad; 
•  *  •  that  said  plaintiff  on  bis  said  ticket 
was  conveyed  by  said  defendant  on  Its  train 
of  cars  run  on  said  road  from  said  Blair  to 
said  ESmmet;  that  on  aocoant  of  the  gross 
negligence  and  willful  carelessness  of  said  de- 
fendant the  said  defendant  did  not  stop  its 
train  on  board  of  which  this  plaintiff  was,  as 
aforesaid  stated,  at  said  Emmet  station,  for  a 
longer  time  than  ten  seconds,  and  not  a  suffi- 
cient length  of  time  for  said  plaintiff  to  get 
off  said  cars  safely,  at  which  place  said  plain< 
tiff  Intended  to  leave  said  cars;  that  at  said 
Emmet  said  plaintiff  was  about  to  get  off,  and 
was  endeavoring  to  get  off,  the  car  of  said 
train  on  which  he  then  was.  In  a  careful  and 
reasonable  manner,  and  before  this  plaintiff 
had  got  off  of  said  car  said  train  was,  by  the 
employes  of  defendant  operating  said  train, 
started  up,  and  plalntlfT  then  carefully  and 
reasonably  attempted  to  get  fully  back  Into 
said  car,  whereupon  plaintiff  was  seized  by 
the  defendant's  agent,  to  wit  its  conductor  ot 
said  train,  and  plaintiff  was  by  said  defend- 
ant's said  agent  wrongfully,  unlawfully,  neg- 
ligently, and  in  a  rough  and  violent  manner 
ptdled  off  said  car,  and  thrown  down  upon  tbe 
ground,  a  distance  of  six  feet  while  said  train 
was  In  motion  nt  a  speed  of  five  miles  an  hour, 
by  reason  whereof  said  plaintiff  was  greatly 
injured,  in  that  be  (plaintiff)  received  a  se- 
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vere  Bbock  In  hia  -whole  system,  and  particu- 
larly in  his  left  side,  hip,  knee,  and  ankle, 
which  were  severely  bmised  and  wounded, 
and  also  had  two  of  his  front  teeth  entirely 
knocked  out  and  lost,  and  was  for  a  long 
time  confined  to  his  bed,  sick,  and  unable  to 
attend  to  his  business."  There  were  further 
statements  in  regard  to  the  permanent  char- 
acter of  the  alleged  Injiurles,  etc.,  which  need 
no  particular  or  further  notice.  The  company, 
In  Its  answer,  admitted  Its  existence  as  a  cor- 
poration, and  denied  all  other  allegations  ol 
the  petition,  and  pleaded  that,  if  the  plaint!  ft 
had  received  any  Injuries,  they  resulted  from 
his  own  negligence.  There  was  a  reply  for  the 
plaintiff,  and  of  the  Issues  Joined  a  trial.  In 
which  the  jury  returned  a  verdict  favorable  to 
plaintiff,  and  judgment  was  subsequently  ren- 
dered on  the  verdict.  The  company  prose- 
cuted error  proceedings  to  this  court 

It  appears  that  on  March  25,  1886,  the 
plaintiff  purchased  a  ticket  at  Omaha  which 
entitled  him  to  be  transported  to  Blair  by  t&e 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company,  and  thence  to  Emmet  by  the 
defendant  company,  and,  pursuant  to  the  pw- 
pose  for  which  be  had  purchased  the  ticket, 
became  a  passenger  to  Blair  on  a  train  of  the 
first-named  company  and  to  Emmet  by  a 
train  operated  on  the  line  A  the  defendant 
company.  On  the  same  day  the  plaintiff  de- 
livered to  the  Weils-Pargo  Express  Company, 
at  Omaha,  two  "stands"  or  "hives"  of  bees, 
which  were  billed  to  Atkinson,  a  station  on 
the  defendant's  line  of  road,  beyond  and  fur- 
ther distant  than  Emmet  when  considered 
relatively  to  Blair  as  the  initial  point.  TLe 
bees  were  consigned  to  S.  Bowers,  Emmet, 
Neb.,  were  so  marked  as  to  destination,  and 
forwarded  on  the  same  train  as  that  on  which 
plaintiff  was  a  passenger.  Emmet  though 
styled  a  station,  had  no  depot.  There  was  no 
agent  for  either  the  express  or  railway  com- 
pany, and  no  facilities  for  receiving  express 
or  freight  matter,  either  from  trains  or  for 
shipment  The  following  testimony  was  giv- 
en by  "the  general  superintendent  of  the  ceor 
tral  department  of  Wells,  Fargo  &  Company 
Express":  "Q.  What  Is  the  practice  of  tlie 
express  company  where  there  Is  no  agent  at 
depots  to  deuvei  express  goods  to?  A.  The 
practice  Is,  if  the  train  stops  where  we  have 
no  agent,  and  the  owner  of  the  goods  calls 
for  them,  to  hand  them  out  to  him.  If  there 
Is  no  one  there  to  receive  them,  we  leave 
them  at  the  next  office,  to  be  called  for  by  the 
owner.  *  •  •  Q.  What  la  the  express  com- 
pany's practice  where  the  shipper  of  express 
goods  is  on  the  train  with  them?  A.  The 
practice  is  to  deliver  the  goods  at  the  point  to 
which  they  are  addressed,  provided  the  train 
stops  there,  and  the  owner  of  the  goods  calls 
for  them,  if  the  train  stops  long  enough  for 
us  to  hand  the  goods  out  •  •  •  Q.  What 
Is  done  with  the  goods  that  are  carried  by  or 
left  before,  if  the  owner  is  with  them,  and  he 
does  not  receive  them,  and  they  are  not  de- 
livered?   A.  We  usually  take  them  to  our  of- 


fice next  to  the  destination  of  the  goods,  and 
generally  notify  the  owner,  at  the  place  the 
goods  are  marked  to,  that  we  bold  them  sub- 
ject to  his  order." 

As  we  have  before  stated,  there  was  uo 
agent  for  the  railroad  or  express  company  at 
Emmet  Therefore  the  delivery  of  the  hives 
of  bees  shipped  by  plaintiff  was  to  be  gov- 
erned, BO  far  as  we  are  informed  In  tbi:; 
case,  by  the  rule  stated  In  the  evidence  of 
the  superintendent,  from  which  we  have  Just 
given  quotations.  The  plaintiff  testified  that 
"after  we  had  passed  O'Neill,  Mr.  Hoops,  tbe 
conductor,  came  Into  tbe  car,  or  passed 
through  the  car,  and  wanted  to  know  if  I 
had  some  express  on,  and  I  said  I  bad,  and  he 
said  I  had  better  go  and  look  after  It  or  take 
care  of  It— words  to  that  effect."  This  Is  em- 
phatically, denied  by  the  conductor,  who  also 
states  that  he  did  not  know,  prior  to  the  time 
of  arrival  at  Emmet,  or  afterwards,  until  bis- 
attentlon  was  called  to  it  in  such  manner  as 
we  shall  see  hereinafter,  that  there  was  any 
express  matter  to  be  delivered  to  plaintiff,  or. 
Indeed,  to  any  other  person,  at  Emmet  Plain- 
tiff testified  that  he  went  Into  the  express  car 
Immediately  after  tbe  talk  with  the  conduc- 
tor, and  while  in  there  the  train  stopped  at 
Emmet  and  one  hive  of  bees  was  taken  from 
the  car  and  placed  on  tbe  station  platform; 
that  some  delay  was  occasioned  through  the 
inability  of  the  agent  In  charge  of  the  ex- 
press to  return  to  plaintiff  the  proper  amount 
in  change,  after  deducting  tbe  express  char- 
ges on  the  bees,  from  the  amount  of  a  $10 
bill  proffered  by  plaintiff  in  payment;  that 
the  conductor  became  Impatient,  and  called 
from  the  platform  that  he  could  not  wait; 
that,  at  or  prior  to  this  time,  the  train  had 
been  put  in  motioiL  Plaintiff  states  that  he 
was  then  standing  in  the  doorway  inside  of 
tbe  car,  and  thought  to  get  out,  but  discov- 
ered that  the  part  of  tbe  train  In  which  he 
was  situated  had  passed  the  platform,  and 
that  he  had  concluded  to  stay  In  the  car;  that, 
just  then,  tbe  conductor  ran  up  opposite  to  the 
car  door,  grabbed  plaintiff's  foot  and  leg. 
and  Jerked  him  from  the  car,  and  In  his  con- 
sequent fall  to  the  ground  tbe  injuries  com- 
plained of  were  sustained.  It  was  of  the 
evidence  that  the  end  door  of  the  express  car 
was  so  closed  that  plaintiff  could  not  possibly 
have  entered  the  car  while  In  motion;  and. 
further,  several  witnesses  gave  testimony  to 
the  effect  that  plaintiff  did  not  go  Into  the 
express  car  before  the  train  stopped  at  Em- 
met, but  stepped  from  the  train,  when  it 
stopped,  to  the  platform,  and  walked  forward 
to  the  express  car.  The  testimony  of  the 
news  agent  who  was  on  the  train  the  day 
plaintiff  claimed  to  have  been  injured  was 
to  the  effect:  That  plaintiff  came  into  the 
baggage  car  before  the  train  reached  Emmet, 
and  asked  the  baggageman  for  his  hives  of 
bees,  and  was  told  that  perhaps  they  were 
In  the  express  car.  That  plaintiff  remained 
In  the  baggage  car  until  the  train  stopped  at 
Emmet,    where    be    alighted    from   the    car. 
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This  la  corroborated  by  the  baggageman  In 
bis  testimony.  Tbat  plaintiff  walked  along 
I  be  platform  until  he  reached  the  side  door 
of  the  express  car,  which  he  entered.  While 
he  and  the  express  messenger  were  transact- 
ing the  business  in  regard  to  the  hives  of  bees, 
the  train  waa  started.  The  messenger  called 
to  the  conductor  tbat  there  was  some  express 
matter  to  be  put  off,  and  the  train  was  stop- 
ped again.  After  some  conversation,  In  which 
the  plaintiff,  the  express  messenger,  and  the 
condnctor  were  all  participants,  the  conductor 
gave  the  signal  to  go  ahead,  and  the  train 
was  put  In  motion.  The  conductor  testified 
tbat,  when  he  bad  gone  a  very  short  distance, 
he  discovered  the  plaintiff  Bitting  in  the  door- 
way of  the  car,  and  apparently  about  to  Jump 
tberefrom;  that  be,  the  conductor,  immediate- 
ly ran  up  In  front  of  the  door,  put  up  his 
bands,  and  caught  plaintiff  under  the  arms, 
and  assisted  him  to  the  ground.  The  testi- 
mony of  the  conductor  In  regard  to  how  the 
plaintiff  got  out  of  the  car  was  corroborated 
by  the  testimony  of  four  or  five  other  wit- 
nesses, Including  the  express  messenger,  who 
further  states  tliat  be  got  hold  of  plaintiff's 
shoulders  and  assisted  in  steadying  bis  de- 
scent to  the  ground.  The  petition  in  this  case 
was  evidently  framed  upon  the  theory  that 
the  plaintiff,  at  the  time  be  alleged  he  was 
Injured,  was  a  passenger  of  the  defendant 
company,  and  that  it  then  owed  blm  the  duty 
which  by  law  devolves  upon  a  carrier  of  pas- 
sengers, and  in  the  several  steps  of  the  trial 
this  feature  was  prominent;  but  we  think  the 
allegations  of  the  petition  were  of  such  a 
nature  tbat,  under  them,  a  recovery  of  dam- 
ages could  be  had  for  any  injuries  proved 
to  bave  been  sustained,  if  such  injuries  were 
occasioned  by  the  unwarranted  or  negligent 
acts  of  the  conductor  or  other  employes  of  de- 
fendant company,  at  a  time  when  the  plaintiff 
had  ceased  to  be,  or  was  not,  a  passenger, 
but  lawfully  on  the  company's  grounds  or 
premises  to  attend  to  some  business  matter, 
or  In  a  car  where  be  had  a  right  to  be  for 
business  purposes,  or  on  the  grounds  or  in  the 
car  as  a  trespasser. 

The  evidence  which  we  have  hereinbefore 
quoted  In  regard  to  a  conveisatlon  between 
the  plaintiff  and  the  conductor  was  objected 
to,  and  a  motion  was  made  to  strike  out  the 
answer  for  the  reason  that  It  was  incompe- 
tent, irrelevant,  and  immaterial,  and  it  bad 
not  been  shown  that  it  was  of  the  duties  of 
the  conductor,  or  that  he,  as  conductor,  had 
any  authority  to  exercise  any  supervision 
over  the  express  company's  business,  or  give 
any  directions  in  respect  to  it.  It  is  argued 
that  the  trial  court  erred  in  not  sustaining 
the  motion  to  strike  this  evidence  from  the 
record,  or  erred  in  not  excluding  it  from  the 
consideration  of  the  Jury.  The  only  assign- 
ment In  the  petition  in  error  which  can  be 
claimed  to  have  any  reference  to  this  alleged 
error  Is  the  general  one  of  "Errors  of  law  oc- 
curring at  the  trial,  duly  excepted  to  at  the 
time,"  which  Is,  In  a  motion  for  new  trial, 


sufficient  to  raise  the  question  of  error  In 
either  the  admission  or  exclusion  of  testi- 
mony, but  is  not"  so  in  a  petition  In  error.  In 
the  latter  tbe  assignment  must  t>e  specific, 
and  must  particularly  designate  the  testimony 
In  respect  to  which  it  is  complained  the  error 
occurred.  Hence,  the  point  argued  was  not 
sufficiently  presented  by  tbe  record,  and  can- 
not be  considered. 

It  is  contended  for  the  company  tbat  tbe 
plaintiff  had  no  right  to  be  In  the  express  car, 
and  that  by  going  In  such  car  be  placed  him- 
self in  a  position  of  danger,  which  should 
prevent  his  recovery  in  this  caaie.  In  tbe 
course  of  the  argument  on  this  point,  counsel 
cite  Railroad  Co.  v.  Sue,  25  Neb.  T72,  41  N. 
W.  801,  and  quote  from  pages  779,  780,  25 
Neb.,  and  pages  803,  804,  41  N.  W.,  as  fol- 
lows: "Tbat  passengers  have  no  right  to  en- 
ter the  baggage  car,  and  tbat  the  law  will  not 
protect  them  In  so  doing.  Is  a  well-estab- 
lished law  of  this  country.  Railroad  Co.  v. 
I.,angdon,  92  Pa.  St.  21;  RaUroad  Co.  v.  Clem- 
mouB,  55  Tex.  88;  Railroad  Co.  v.  Thomas' 
Adm'r,  79  Ky.  160,"  and  claims  (what  is  un- 
doubtedly true)  that  the  same  rule  Is  applica- 
ble in  respect  to  what  Is  commonly  designat- 
ed "the  express  car."  But  that  a  passenger 
goes  into  the  baggage  or  express  car  affords 
no  defense  to  an  action  for  injuries  receiv- 
ed while  there,  unless  the  fact  of  the  going 
or  being  there  entered  into  the  injuries,  If  any, 
as  an  element  thereof,  as  their  proximate 
cause,  or  rendering  the  passenger  more  liable 
to  receive  such  injuries  than  if  in  the  proper 
place  or  car  assigned  for  his  accommodation. 
If  the  danger  or  risk  of  receiving  injury  was 
not  increased  by  the  position  in  which  tbe 
passenger  had  placed  himself,  then  tbe  fact 
that  he  bad  voluntarily  assumed  the  position 
affords  no  matter  of  defense.  2  Wood,  R.  R. 
p.  1282,  S  304,  note  1;  also  text  on  page  1290, 
and  note  2,  and  citations.  It  could  not  be  of 
any  avail  in  an  action  for  injuries  received 
as  the  result  of  an  assault,  or  unwarranted 
acts  of  tbe  conductor,— the  basis  of  this  ac- 
tion on  the  theory  of  plaintiff  and  the  evi- 
dence adduced  on  this  particular  point  by  and 
for  blm. 

It  is  argued  that  the  plaintiff  bad,  at  the 
time  of  tbe  alleged  injuries,  ceased  to  be  a 
passenger  nf  tbe  company,  and  it  then  owed 
him  no  duty  as  a  carrier  of  passengers.  This 
question.  In  this,  as  it  is  In  most  cases,  was 
one  of  fact,  to  be  determined  by  the  Jury, 
guided  by  proper  Instructions  from  tbe  court; 
hence,  it  was  not  the  province  of  tbe  trial 
Judge  to  settle  it,  nor  need  we  here,  as  a  mat- 
ter of  law. 

Another  point  argued  for  the  defendant 
company  is  that  "the  act  of  the  conductor, 
as  described  by  tbe  plaintiff,  was  willful  and 
malicious,  and  entirely  outside  of  the  scope 
of  his  authority.  Therefore,  there  is  no  liabil- 
ity on  the  part  of  the  company."  In  sup- 
port of  this,  attention  is  called  to  portions  of 
tbe  evidence  In  relation  to  the  rights  and 
privileges  and  duties  of  tbe  cottductor  in  and 
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about  the  express  car.  The  general  superin- 
tendent of  the  central  department  of  Wells, 
Forgo  &  Co.'s  express  testified  as  follows  In 
regard  to  this:  "Q.  Do  any  of  the  train 
hands  have  any  authority  over  your  express 
matter  on  the  main-line  run?  A.  They  have 
nothing  to  do  with  the  express.  Of  course, 
they  direct  the  movements  of  the  car  with 
the  balance  of  the  train.  Q.  This  was  so  in 
1886,  I  suppose?  A.  I  was  not  in  charge  of 
our  service  on  the  F.,  E.  tc  M.  V.  Line.  I 
think  it  was  the  general  rule  at  that  time, 
and  to  that  extent  applied  to  this  line  at  that 
time.  *  *  *"  On  cross-examination  he  stat- 
ed as  follows:  "Q.  Who  does  have  charge  of 
the  train?  A.  The  conductor.  Q.  Does  or 
does  not  the  conductor  of  the  train,  containing 
the  passenger  coaches  and  express  car,  have 
absolute  and  unqualified  control  of  the  train 
while  in  hlfi  charge?  A.  Entirely."  And  on 
redirect:  "Q.  How  Is  It  with  yonr  express 
business?  Is  the  messenger  supposed  to  have 
exclusive  charge  of  that?  Have  conductors 
authority  to  allow  strangers  or  passengers  to 
go  into  the  express  car?  A.  They  have  no 
authority  from  us  to  do  that,  under  the  rules 
of  the  express  company.  Our  instmctlons  to 
messengers  are  that  they  must  not  allow 
strangers  to  ride  In  their  car.  In  fact,  the  in- 
stmctlons read  that  they  mast  not  allow  any 
person  to  ride  in  their  car  without  an  order 
from  the  route  agent  or  the  superintendent  of 
the  express  company."  C.  A.  Miller,  who  was 
the  express  messenger  on  the  train  at  the 
time  Root  claims  to  have  been  injured,  testi- 
fied, and  was  asked:  "Q.  Do  you  allow  per- 
sons to  go  Into  the  express  car?"  To  which 
he  answered:  "No,  sir;  there  Is  a  strict  order 
against  It.  In  fact,  one  of  om:  men  was  dis- 
charged about  that  time  for  permitting  a  man 
in  there,  a  friend  of  his,  coming  to  speak 
with  him  a  few  moments  at  the  station." 
The  conductor  stated:  "Q.  What  is  your 
duty  with  reference  to  that  train?  A.  Well, 
I  had  entire  charge  of  the  train,— the  handling 
of  the  train.  I  had  charge  of  the  train  so  far 
as  the  passengers  and  the  handling  of  the 
train  was  concemed.  I  had  no  control  of  the 
express  or  mall  car.  If  I  saw  any  one  In  the 
mall  car,  I  could  not  go  in  there  and  put 
them  out  All  I  could  do  was  to  ask  what 
they  were  doing  in  there,  from  the  mail  clerk 
or  express  messenger.  And  if  I  thought  they 
were  crooked,  and  did  not  have  transporta- 
tion, I  would  take  it  up  with  our  superintend- 
ent I  did  not  have  to  go  in  there  and  ex- 
clude them." 

From  this  evidence  it  is  contended  It  ap- 
peared that  If  any  person  was  discovered  by 
the  conductor  In  the  express  car,  who,  in  his 
opinion,  was  there  without  right,  or  riding 
without  a  ticket,  etc..  It  was  not  the  duty  of 
the  conductor  to  eject  such  person  from  the 
car;  but  to  report  the  fact  to  his  superiors 
would  be  the  sufficient  and  proper  action.  It 
is  said,  in  the  reply  brief  filed  for  defendant 
company:  "No  one  doubts  the  right  of  the 
conductor  to  remove  a  trespasser  from  any 


part  of  the  train  over  which  be  had  controL" 
But  It  is  further  stated  that,  as  to  the  insld<> 
of  the  expresB  ear,  be  had  no  control.  To 
give  the  evidence  on  this  point  the  full  scope 
which  can  talriy  be  claimed  for  it  is  that,  if 
the  conductor  saw  any  one  in  the  express  car 
who  apparently  was  there  without  right,  he 
could  obtain  such  information  as  might  be 
furnished  by  the  express  messenger  in  answer 
to  the  queries  propounded  to  him,  and,  if  the 
conclusion  was  reached  that  the  party  was 
probably  wrongfully  appropriating  a  free  ride, 
report  such  act  to  the  proper  officers  of  the 
company.  But  the  facts  and  circumstances 
under  which  the  plaintiff  appeared  In  the 
express  car  were  not  such  as  to  present  him 
to  the  conductor  as  one  who  was  probably 
"stealing  a  ride,"  or  attempting  to  do  so,  and 
to  call  for  the  application  of  the  rule  of  con- 
duct sought  to  be  established  by  the  evidence, 
to  which  we  have  just  alluded,  1.  e.  not  to 
molest  him,  but  make  a  report  to  the  super- 
intendent AH  the  conditions  under  which 
plaintiff  was  occupying  the  express  car  were 
known  to  the  conductor  at  the  time  of  the 
occurrence  on  the  allied  result  of  which  this 
action  was  predicated.  That  this  was  true 
will  be  best  shown  by  what  was  stated  in  re- 
gard thereto  by  the  conductor,  who  said:  "A. 
I  had  three  passeng^ers  to  get  off  there.  A 
lady  was  one,  Mr.  Root  was  one,  and  I  don't 
remember  who  the  other  one  waa.  The  lady 
was  back  in  the  car  next  to  the  sleeper.  As 
the  train  was  coming  info  the  station,  I  came 
from  the  rear  end,  and  was  walking  through, 
and  about  two  seconds  after  the  train  came 
to  a  stop  I  went  out  the  forward  end  of  the 
smoking  car,  onto  the  smoking  steps,  and 
stepped  onto  the  station  platform.  As  I  did 
BO  I  saw  Mr.  Root  on  the  station  platform, 
walking  towards  the  engine,  going  west.  I 
wondered,  then,  how  be  got  there,  because 
I  did  not  tee  him  while  I  was  walking 
through  the  smoking  car,  and  I  made  np  my 
mind  be  must  have  gone  out  and  been  stand- 
ing on  the  coach  steps  while  the  train  was 
pnlling  into  the  station.  I  thought  no  more 
of  it  I  turned  my  back  om  him,  and  kwked 
toward  the  rear  end  of  the  train  to  see  the 
other  two  get  off.  I  saw  the  man  get  off,  and 
saw  the  brakeman  help  the  lady  off.  I  turn- 
ed to  the  baggageman,  and  asked  hhn  if  ev- 
erything was  all  right,  and  he  said  'Yes,'  and 
I  called,  'AH  aboard  r  and  gave  the  engineer 
the  signal  to  go  ahead,  and  they  started.  Just 
as  the  train  started,  just  as  soon  as  the  ex- 
press messenger  felt  the  motion  of  the  train, 
he  came  to  the  express-car  door,  and  said; 
'Hold  on.  Hoops.  I've  got  some  express  to 
ptit  off  here.  I  was  then  standing  on  the  sta- 
tion platform,  and  the  train  had  already  start- 
ed. I  said,  'Whoap!'  Some  one  pulled  the 
cord.  There  Is  two  cords  In  the  train.  On* 
leads  to  the  signal  bell  In  the  engine,  and  the 
other  to  the  brakes.  By  pnlling  ope  the  en- 
gineer would  set  the  brakes,  but  the  other 
would  apply  the  brakes  itself.  I  don't  know 
who  stopped  the  train,  but  the  train  stopped. 
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and  it  had  at  that  time  ran  ationt  a  coach 
length,— Just  about,  or  probably  a  trifle  more. 
However,  it  run  far  enough  so  that  the  ex- 
press car,  being  ahead  of  the  baggage  car, 
bad  gone  beyond  the  station  platform;  and  I 
ran  down  the  station  platform  steps,  and 
went  up  to  the  express-car  door,  and  I  says: 
'Miller,  why  didn't  you  put  that  express  off 
when  we  first  stopped?'  As  I  said  that,  I 
looked  into  the  car,  and  saw  Mr.  Root  stand- 
ing over  on  the  north  side  of  the  car.  This 
happened  on  the  south  side.  He  was  stand- 
ing on  the  north  sida  He  must  have  stood 
within  a  foot  and  a  half,  or  two  feet  at  the 
outside,  from  the  north  side  of  the  car,  in- 
side. He  was  facing  east,  and  the  express 
messenger  was  facing  west  Root  was  right 
near  the  express  company's  safe.  Miller  says: 
This  gentleman  has  got  some  express  on  here, 
and  he  has  got  a  ten-dollar  bill,  and  I  can't 
change  it  Can  you?'  With  that  I  hit  both 
pociiets,  and  saw  that  I  did  not  have  silver 
enough  to  change  it,  and  I  said  'No.'  I  then 
nid  to  Mr.  Root:  'This  train  stopped  twenty- 
five  minutes  at  Norfolk  for  dinner.  You  bad 
lots  of  time,  Mr.  Root,  to  attend  to  this  at 
Norfolk.  Now,  sir,  when  you  want  your  bees, 
yon  will  get  them  at  Atkinson.'  Do  you  re- 
member that,  Mr.  Root?  Mr.  Root:  No,  sir. 
Witness:  I  said,  'Come,  get  out!'  He  said, 
'No,  I  want  my  beehives.'  The  train  was  late, 
and  I  had  been  trying  to  make  up  time  all 
day.  I  gave  the  signal  to  the  engineer  a  sec- 
ond time,  and  he  started.  Just  as  soon  as 
Mr.  Root  felt  the  motion  of  the  train  he  said, 
'Hold  on!  I  want  to  get  out.'"  This  discloses 
that  the  conductor  knew,  before  he  took  any 
action,  all  the  whys  and  the  wherefores  of 
the  presence  of  plaintlir  in  the  door  of  the  ex- 
press car,  and  fully  realized  all  the  circum- 
atances  attendant  thereon,  and  that  it  was 
something  which  was  an  interference  with 
bis  proper  control  and  management  of  his 
train,  liable  to  delay  the  train,  which,  as  he 
•ays,  "was  late,"  "and  I  had  been  trying  to 
make  up  time  all  day,"  and  that  he  con- 
cluded that  it  was  a  matter  within  his  duties, 
requiring  and  demanding  his  attention  and 
action;  and  In  this  conclusion  we  think  he 
was  correct.  Wlmt  he  did,  and  the  results, 
were  questions  for  the  determination  of  the 
Jurors.  We  arc  satisfied  that  there  was  evi- 
dence to  sustain  a  finding  that  he  was  acting 
at  the  time  within  the  scope  of  bis  duties, 
and  for  the  company,  as  conductor  of  the 
train.  The  foregoing  would  be  equally  perti- 
nent and  applicable,  irrespective  of  whether 
plaintiff,  at  tlie  time  directly  involved,  was 
still  a  passenger,  or  had  ceased  to  be  one. 

Objections  are  specifically  alleged,  in  an 
amended  petition  in  error,  to  the  giving  of 
several  paragraphs  of  the  charge  to  the  Jury, 
prepared  and  read  by  the  court  on  Its  own 
motion;  and  some  of  the  objections  were 
urged  in  the  argument  In  the  motion  for  a 
new  trial,  the  exceptions  to  the  series  of  con- 
secutively stated  and  numbered  propositions 
embodied  in  such  charge  of  the  trial  court  to 
y.69M.w.no.5— 26 


the  Jury  were  assigned  In  gross;  and,  where 
the  record  in  this  particular  Is  as  indicated, 
and  it  Is  ascertained  that  one  or  more  of  the 
propositions  or  paragraphs  contains  a  correct 
statement,  which  we  discover  is  true  in  this 
case,  no  further  examination'  of  the  alleged 
errors  need  be  made.  Hence,  the  arguments 
In  relation  to  this  branch  of  the  case  must 
be  overruled.  Denise  v.  City  of  Omaha,  49 
Neb.  — ,  69  N.  W.  119.  It  is  claimed  tha,t 
the  trial  court  should  not  have  given  the  first, 
second,  and  thh^  instructions  prepared  and 
presented  on  behalf  of  the  plaintiff  in  this 
suit  In  the  paragraph  of  the  motion  for  a 
new  trial  in  reference  to  ♦hese  instructions, 
they  were  not  specifically  and  separately  des- 
ignated, bnt  were  grouped;  and,  as  contend- 
ed by  attorney  for  plaintiff,  if  either  is  with- 
out error,  the  assignment  must  be  overruled 
as  to  aU.  Sp&aa  v.  Railroad  Co.,  43  Neb.  720. 
02  N.  W.  68;  RalU-oad  Co.  v.  Cameron,  43 
Neb.  297,  61  N.  W.  606.  The  first  of  these 
instruotions  was  in  the  following  language: 
"You  are  instructed,  as  a  general  rule,  a  pas- 
senger who  has  paid  his  fare  .to  a  certain 
railroad  station  is  entitled  to  be  delivered  at 
that  station,  and  is  entitled  to  the  rights  of 
a  passenger  until  he  has  left  the  company's 
depot  grounds,  or  has  a  reasonable  time  so  to 
do;  and  the  fact  that  he  may  have  gone  Into 
the  express  car  of  the  company's  train,  for 
a  lawful,  temporary  purpose,  would  not  au- 
thorize an  employs  of  the  railroad  company 
to  lay  hands  violently  on  such  passenger,  and 
forcibly  remove  him  from  such  car."  The 
vice  which  it  is  claimed  attached  to  this  in- 
struction is  that  it  assumes  as  proven  some 
of  the  disputed  facts,  viz.  "that  plaintiff  went 
into  the  car  for  a  lawful  purpose,  and,  fur- 
ther, that  he  was  violently  and  forcibly  re- 
moved." In  this  we  cannot  agree  with  coun- 
sel. As  we  read  the  instruction  attacked,  it 
contains  a  statement  of  an  abstract  proposi- 
tion, without  reference  in  terms  to  this  partic- 
ular case  or  any  of  its  facts,  but  applicable 
to  some  phases  of  the  evidence  irtroduced;. 
and,' when  viewed  and  considered  In  connec- 
tion with  the  other  instructions  given  In  rela- 
tion to  the  facts  designated  in  the  argument 
as  disputed,  we  can  discover  no  Impropriety 
In  Its  giving,  nor  can  we  teel  convinced  that 
it  was,  when  thus  contemplated,  calculated, 
to  either  confuse  or  mislead  the  Jury.  Hencev. 
it  must  be  approved.  This  being  determined, 
the  complaints  of  this  assignment  need  not 
be  further  examined. 

It  is  insisted  that  the  verdict  was  not  sus- 
tained by  the  evidence.  We  have  carefully 
read  and  scanned  the  evidence,  and  must  con- 
clude that,  although  directly  conflicting,  there 
was  evidence  to  submit  to  the  Jury  on  the 
points  at  Issue,  and  sutScient  to  support  the 
verdict  rendered. 

The  verdict.  In  amoimt  $1,500,  was  returned 
March  10,  1892;  the  motion  for  a  new  trial 
was  overruled  of  date  November  16,  1893; 
and  Judgment  was  then  rendered  for  the 
amount  of  the  verdict,  and  Interest  thereon 
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from  Its  date  to  the  date  of  judgment.  In  the 
aggregate  $1,676.75.  It  Is  claimed  that  the 
amount  of  the  Judgment  should  not  have  ex- 
ceeded that  of  the  verdict,  and  that  the  court 
erred  in  allowing  and  Including  la  the  Judg- 
ment the  interest,  as  we  have  before  stated. 
The  delay  in  the  rendition  of  Judgment  was 
caused  by  the  filing  and  pendency  of  the  de- 
fendant's motion  for  a  new  trial,  and  It  was 
but  Just  and  right  that  the  plaintiff  was,  in 
the  Judgment,  accorded  interest  on  the  verdict 
from  its  date  to  the  time  of  Judgment  In 
the  case  of  Griffith  v.  Railroad  Co.,  44  Fed. 
574,  an  action  for  damages  against  the  com- 
pany for  injury  alleged  to  have  been  received 
at  a  crossing  by  collision  of  a  train  of  the 
company  with  a  buggy  in  which  the  plaintiff 
was  riding,  it  was  said,  concerning  the  ques- 
tion of  the  allowance  of  interest  on  the  amount 
of  the.verdlet  where  Judgment  was  delayed  by 
the  pendency  of  the  defendant's  motion  for 
a  new  trial:  "I  have  conferred  with  the  cir- 
cuit Judge  upon  this  question,  and  the  con- 
clusions In  which  we  concur  are  as  follows: 
That  it  Is  proper  to  allow  Interest  on  the  ver- 
dict from  the  date  of  its  rendition  up  to  the 
entry  of  Judgment"  And  there  also  appears 
the  following  quotation,  from  Gnnther  v.  In- 
surance Co.,  10  Fed.  830:  "The  Item  of  Inter- 
est on  the  Judgment  from  the  day  of  the  ren- 
dition of  the  verdict,  to  the  day  of  entry  of 
the  Judgment,  amounting  to  some  $500,  may 
be  allowed.  The  delay  was  caused  by  a  stay 
of  proceedings  during  the  pendency  of  a  mo- 
tion for  new  trial.  This  delay  should  not  be 
at  the  plaintiff's  expense.  The  payment  of 
Interest  meanwhile  may  properly  be  deemed 
a  condition  attached  to  the  stay,  or,  if  not,  an 
entry  of  the  Judgment  as  of  the  dote  of  enter- 
ing the  motion  for  new  trial  might  if  neces- 
sary to  avoid  damages  to  the  plaintiff,  be  per- 
mitted." In  Gibson  v.  Cincinnati  Enquirer 
Co.,  Fed.  Cas.  No.  5,382,  in  the  United  States 
circuit  court.  Southern  district  of  Ohio, 
wherein  a  similar  question  was  considered 
and  determined,  it  was  held:  "Where  a  ver- 
dict Is  rendered  in  favor  of  the  plaintiff,  'judg- 
ment upon  which  is  delayed  by  the  filing  of  a 
motion  for  a  new  trial  by  the  defendant  up- 
on the  overruling  of  the  motion  the  plaintiff  is 
entitled  to  Judgment  for  the  amount  of  the 
verdict  with  interest  from  the  date  of  its 
rendition.  The  rule  applies  as  well  to  actions 
of  tort  as  to  those  upon  contracts."  And 
there  appears  this  statement:  "Upon  the 
question  of  the  right  of  the  plaintiff  to  in- 
terest upon  the  verdict,  I  can  see  no  differ- 
ence between  a  verdict  in  an  action  for  a  tort, 
and  a  verdict  in  actions  sounding  In  contract 
the  verdict  in  either  case  fixed  the  amount  due 
at  the  time  of  its  rendition,  and  that  amount 
the  party  Is  entitled  to  have  paid  him  as-  of 
that  date;  and  if  the  payment  is  delayed  by 
the  act  of  the  defendant,  he  ought  to  have 
Interest  Such  has  been  the  practice  of  this 
court  and  such  seems  to  be  the  current  of 
authority."  See,  also,  citations  In  this  and 
the  case  of  Griffith  v.  Railroad  Co.,  supra; 


Atherton  v.  Fowler,  46  Cal.  320;  Shephaid 
V.  Brenton,  20  Iowa,  41.  We  conclude  that 
there  was  no  error  in  the  allowance  of  interest 
on  the  verdict  during  the  time  the  rendition 
of  Judgment  was  delayed  by  the  pendency  of 
the  motion  for  new  trlaL 

It  follows  that  the  Judgment  of  the  district 
court  will  be  affirmed.    Affirmed. 


SMITH  et  al.  v.  CITY  OF  OMAHA  et  aL 
(Supreme  Court  of  Nebraska.     Dec.  18,  1896.) 

Bpecial  Assessments— Crasob  or  Oradb. 

1.  It  ia  a  rule  of  construction,  peculiarly  applica- 
ble to  special  assessments  authorized  by  section 
6,  art  9,  of  the  constitution,  tliat  the  record  most 
show  aihrmatlTeiy  a  compliance  with  all  the  con- 
ditions essential  to  a  valid  exercise  of  the  taxing 
power,  and  tliat  the  omission  of  such  facta  wiU 
not  be  supplied  by  presumptions. 

'  2.  An  award  of  damage,  puxsoant  to  provision 
of  section  116  of  the  charter  of  the  city  of  Oma- 
ha (chapter  12a,  Comp.  St.),  upon  the  change  of 
an  established  grade,  should  show  affirmatively 
that  the  appraisers  appointed  for  such  purpose 
took  into  consideration  the  benefits  thereby  ac- 
cruing to  tlie  property  in  question,  and  that  the 
award  or  finding  so  made  represents  the  difference 
or  balance  in  favor  of  the  property  owner. 

3.  Both  section  6,  art  9,  Const.  1875,  and  the 
charter  of  the  city  of  Omaha,  by  implication,  Um- 
it  the  amount  of  assessment  for  local  improve- 
ments to  the  special  benefits  severally  accruii^ 
to  the  lots  or  parcels  of  land  thereby  affected. 
Cain  V.  City  of  Omaha,  60  N.  W.  3^  42  NeU 
120. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  ooonty; 
Ambrose,  Judge. 

Action  by  George  W.  Smith  and  others 
against  the  city  of  Omaha  and  others. 
Judgment  for  defendants.  Plaintiffs  bring 
error.    Reversed. 

E.  W.  Simeral  and  George  W.  Doane,  for 
appellants.    W.  J.  Connell,  for  appellees. 

POST,  C.  J.  This  was  an  action  in  the  dis- 
trict court  for  Douglas  county,  by  (Jeorge 
W.  Smith,  John  A.  Crelghton,  Alvin  Saun- 
ders, James  Neville,  James  J.  Brown,  Abra- 
ham Martin,  Eliza  A.  Towle,  David  T.  Mount 
Samuel  R.  Johnson,  Nathan  B.  Falconer,  Ma- 
ry O.  Denise,  GUbert  M.  Hitchcock.  Leah 
Rosewater,  and  Emily  J.  Brlggs,  the  purpose 
of  which  was  to  perpetually  enjoin  the  col- 
lection by  the  city  of  Omaha  of  certain  special 
assessments  hereafter  more  particularly  de- 
scribed. William  Bushman  and  Cliarles  G. 
Davidge,  who  claim  an  Interest  In  the  sub- 
ject of  the  controversy  in  common  with  the 
plaintiffs,  were  on  motion  permitted  to  in- 
tervene and  Join  in  the  prosecution  of  the 
cause,  which  resulted  in  a  decree  for  Saun- 
ders, Rosewater,  and  Falconer  as  prayed,  and 
a  dismissal  of  the  several  bills  for  want  of 
equity  so  far  as  they  concern  the  other  plain- 
tuts  and  interveners,  and  from  which  an  ap- 
peal has  by  the  nnsnccessful  parties  been 
prosecuted  to  this  court 

The  material  facts  disclosed  by  the  plead- 
ings and  proofs  are  as  follows:  The  council  of 
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the  city  of  Omaha,  In  the  year  1800,  by  or- 
dinance, provided  for  a  change  of  the  grade 
of  Douglas  street,  between  Sixteenth  and 
Twentieth  streets,  pursuant  to  which  the 
mayor,  with  the  consent  of  the  city  conncil, 
In  due  form  appointed  three  disinterested 
freeholders  to  determine  and  assess  the  dam- 
age to  property  owners  on  account  of  such 
change  of  grade.  The  appraisers  mentioned, 
hayhig  qnallfled  by  taking  and  subscribing 
an  oath  to  faithfully  and  Impartially  dls- 
'Charge  the  duties  of  their  said  offices,  pro- 
ceeded, from  a  personal  examination  of  the 
inoperty  affected  by  such  change  of  grade,  to 
find  and  award  damage  resulting  therefrom 
to  20  separate  lots  In  the  aggregate  sum  of 
$32,012,  but  without  reference  of  any  char- 
acter to  the  other  lots  or  subdlTlsions  thereof 
so  affected.  The  council,  upon  the  approval 
of  the  return  or  award  aforesaid,  and  while 
Kitting  as  a  board  of  equalization  as  provlaed 
by  the  city's  charter,  proceeded  to  apportion 
the  damages  thus  awarded  to  the  several  lots 
and  parcels  of  land  adjudged  to  be  benefited 
by  said  Improvement.  An  ordinance  was  sub- 
sequently adopted  by  which,  after  a  recital 
of  the  facts  herein  stated,  it  is  provided  that 
"the  cost  of  damages  for  the  change  of  grade 
of  Douglas  street  in  the  city  of  Omaha  from 
Sixteentu  street  to  Twentieth  street,  said 
damages  being  the  sum  of  $32,9o7.00,  be  and 
the  same  Is  hereby  levied  according  to  special 
benefits  by  reason  of  said  change  of  grade 
upon  the  f<dlowlng  lots,"  found  to  be  benefit- 
ed tir  the  proposed  Improvement,  some  200 
In  nnmber,  with  the  amount  assessed  against 
each  thereof.  There  was,  as  already  Intimat- 
ed, except  as  to  Saunders,  Rosewater,  and 
Falconer,  no  finding  of  damage  In  favor  of 
any  of  the  plalntias;  nor  is  there  any  finding, 
unless  by  implication,  respecting  special  ben- 
efits to  the  lots  found  to  be  damaged  by  such 
change  of  grade.  The  report  of  the  apprais- 
ers, to  which  reference  has  been  made,  and 
which  is  the  basis  of  the  subsequent  action 
by  the  city  council,  Is  as  follows:  "The  un- 
dersigned, three  disinterested  freeholders  of 
the  city  of  Omaha,  having  been  duly  ap- 
pointed by  the  mayor,  with  the  approval  of 
the  conndl,  to  assess  the  damage  to  the  own- 
ers, respectively,  of  property  and  land  af- 
fected tv  the  change  of  grade  declared  to  be 
necessary  by  Ordinance  No.  136,  on  Dougla.s 
street,  from  16th  to  20th  street,  having  duly 
accepted  said  appointment,  and  qualified  as 
required  by  law,  do  hereby  certify  and  report 
that  we  have  faithfully  and  Impartially  dis- 
charged the  duties  of  our  appointment,  and, 
after  careful  personal  examination  of  said 
property  and  land,  and  consideration  of  the 
damage  to  said  owners,  respectively,  by  rea- 
son of  such  change  of  grade,  we  have  and 
do  assess  as  the  damage  to  said  owners,  re- 
spectively, the  sums  set  opposite  each  of  sala 
owners'  names,  as  shown  by  Schedule  B  here- 
to attached,  and  which  we  refer  to  as  part  of 
this,  our  assessment  and  report"  The  form 
of  the  exhibits  mentioned  In  the  foregoing 


report  is  sufllclently  illustrated  by  the  first 
entry  appearing  thereon,  viz.: 

"Lillian  Jacobs.     Lot  7,  Block  10&     1600.00." 

The  ascertainment  of  damage  in  the  man- 
ner here  indicated,  upon  the  establishment 
or  change  of  grade  of  streets,  avenues,  or  al- 
leys, is  authorized  by  section  116  of  the  char- 
ter of  the  city  of  Omaha  (chapter  12a,  Oomp. 
St,  entitled  "Cities  of  the  Metropolitan 
Olass"),  viz.:  "The  mayor  and  council  of  any 
city  governed  Iv  this  act  shall  have  power 
by  ordinance  to  establish  the  grade  of  any 
street  avoiue  or  alley  In  the  dty,  and  when 
the  grade  of  any  street  avenue  or  alley  shall 
have  been  heretofore  established,  or  when 
the  grade  of  any  street  avenue  or  alley  shall 
be  established  and  approved  as  herein  pro- 
vided, the  grade  of  no  street  or  part  of  a 
street  shall  be  changed  unless  the  consent  in 
writing  Is  first  obtained  of  the  owners  of 
lots  or  lands  abutting  upon  the  street  or  part 
of  street  where  such  change  of  grade  is  to  be 
made,  who  represent  a  majority  of  the  feet 
front  thereon,  and  not  then  until  the  dam- 
ages to  property  owners  which  may  be  cansed 
by  such  change  of  gn.de  shall  have  been  as- 
sessed and  determined  by  three  disinterested 
free-holders  who  shall  be  appointed  by  the 
mayor  and  conncil  for  that  purpose,  who  shall 
make  such  appraisement,  taking  Into  consid- 
eration the  benefits,  if  any,  to  such  property, 
and  file  their  report  with  the  city  clerk;  and 
the  amount  of  damages  so  assessed  shall  be 
tendered  to  such  property  owners  or  their 
agents  as  soon  as  the  funds  for  that  purpose 
are  obtained  from  the  assessments  of  such 
damages  upon  property  ben^ted  by  reason  of 
such  change  of  grade,  or  otherwise  realized: 
Provided,  that  no  street  avenue  or  alley  shall 
be  worked  to  such  change  of  grade  until  the 
damages  so  assessed  shall  be  tendered  to 
such  property  owners  or  their  agents."  Au- 
thority to  assess  the  damage  occasioned  by 
Improvements  of  the  character  here  Involved 
against  the  property  specially  benefited  tbece- 
by  is  conferred  upon  the  city  council  by  sec- 
tion 119  of  the  chapter  above  cited,  vis.: 
"The  council  shall  have  power  and  is  hereby 
authorized  to  assess  the  damages  awarded  or 
recovered  for  grading,  change  of  grade,  or  for 
the  appropriation  of  private  property,  upon 
the  lots  and  lands  benefited,  which  shall  abut 
or  be  adjacent  to  the  street  avenue  or  alley 
graded,  or  for  the  opening,  extending  or  wid- 
ening of  which  private  property  shall  be  ap- 
propriated, or  on  which  the  grade  shall  be 
changed,  and  In  the  case  of  appropriation  of 
land  for  widening  of  a  street  avenue  or  al- 
ley, the  council  may  consider,  for  the  purpose 
of  determining  benefits  and  equalizing  such 
assessment,  whether  any  portion  of  the  street 
avenne  or  alley  had  been  previously  donated 
from  any  lot  or  piece  of  land  abutting  or  adja> 
cent  thereto." 

The  primary  question  suggested  by  the  rec- 
ord and  arguments  of  this  cause  is  the  snfll- 
ciency  of  the  findings  of  damages  and  bene- 
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fits  aa  the  basis  of  the  subseqaent  proceedings 
which  resulted  In  the  assessments  complained 
of,— in  brief,  the  Jurisdiction  of  the  city  coun- 
cil to  assess  against  the  property  of  appellants 
the  amount  of  the  alleged  special  benefit  It 
is  a  recognissed  rule  of  construction,  especial- 
ly applicable  to  actions  of  tbls  character,  that 
those  things  which  tbe  law  regards  as  the 
substance  of  the  proceeding  cannot  by  tfie 
courts  be  treated  as  Immaterial;  that  the  rec- 
ord must  show  affirmatively  a  compliance 
with  ail  the  conditions  essential  to  a  valfd 
exercise  of  the  taxing  power;  and  that  the 
omission  will  not  be  supplied  by  presumptions. 
Tbe  following,  among  the  many  cases  in 
point,  sufficiently  iUustrnte  the  principle 
above  stated:  In  State  v.  Mayor  of  Paterson, 
37  N.  J.  Law,  380.  the  mayor  and  aldermen 
were,  upon  the  grading  of  any  street,  required 
to  appoint  three  impartial  assessors  to  assess 
the  cost  thereof  against  the  property  fronting 
upon  such  street  "in  proportion  to  the  beneUt 
received."  In  holding  tiie  assessment  void  for 
the  failure  to  show  affirmatively  tliat  the  ap- 
praisers had  taken  into  consideration  special 
benefits  to  the  property  involved,  the  supreme 
court  say:  "But,  if  tbese  persons  had  been 
duly  appointed  and  quaittied  to  act  In  tbe 
premises,  there  is  such  Infirmity  in  the  assess- 
ment itself  that  it  cannot  be  sustained.  The 
assessors  do  not,  in  their  report,  certify  that 
they  imposed  the  burden  in  proportion  to  the 
benefits  received;  nor  does  it  In  any  wise 
appear  that  they  were  governed  by  a  correct 
principle.  On  tbe  contrary,  their  return  shows 
that  tbey  arbitrarily  assessed  each  lineal  foot 
of  frontage  In  an  equal  amount."  In  Village 
of  Passaic  v.  State,  Id.  538,  the  court  of  errors 
and  appeals,  in  construing  the  earns  statute, 
say:  "It  follows  that  it  is  essential  to  the 
validity  of  any  assessment  under  tills  provi- 
sion of  the  cMrter  that  It  affirmatively  and 
unequivocally  appear  that  the  assessment  does 
not  exceed  the  benetit.  The  intendment  made 
In  favor  of  the  statute  will  not,  on  established 
principle,  be  extended  to  tbe  report  of  the  as- 
sessment. In  this  case  It  does  not  appear 
that  the  assessment  upon  the  railroad  com- 
pany was  not  in  excess  of  tbe  benefits."  Sje, 
also.  State  v.  Inhabitants  of  West  Orange,  39 
N.  J.  Law,  453.  In  Merritt  v.  ViUage  of  Port- 
chester,  71  N.  Y.  300,  an  oath  by  the  apprais- 
ers to  discharge  their  duties  according  "to  the 
best  of  their  ability"  was  held  not  a  com- 
pliance with  the  statute  requiring  them  to 
be  sworn  "to  faithfully  and  fairly  discharge 
their  duties,"  etc.,  and  which  ruling  is  cited 
with  approval  In  Stebbins  v.  Ivay,  123  N.  ¥. 
31,  25  N.  E.  207  In  Chamberlain  v.  City  of 
Cleveland,  34  Ohio  St.  551,  the  assessment 
upon  "property  benefited"  was  held  void  on 
the  ground  that  it  failed  to  show  that  the 
special  benefits  were  valued  at  all,  or,  if  rai- 
ned, that  they  were  assessed  in  proportion  to 
the  benefit  which  each  lot  received.  In  the 
case  last  cited  we  find  the  rule  thus  stated  by 
Ollmore,  0.  J.:  "It  is  essential  to  the  validity 
of  the  assessment  that  tbe  proceedings  by 


which  It  is  made  must  show  npoo  their  toco 
that  tbe  requirements  of  the  law  have  been 
substantially  complied  with,  and  that  tbe  re- 
strictions imposed  by  law  upon  the  exercise 
of  tbe  power  have  been  observed  In  such  a 
way  that  the  owner  of  the  lot  assessed  has 
had  tbe  l>enefit  of  the  protection  tbey  are  in- 
tended to  give.  •  •  •  Presumption,  If  per- 
mitted in  favor  of  the  validity  of  any  part  of 
the  proceedings,  cannot  be  permitted  to  sup- 
ply tbe  essential  elements  of  a  valid  assess- 
ment that  are  wanting  here."  In  X>iebernuinn 
V.  City  of  Milwaukee,  80  Wis.  336,  61  N.  W. 
1112,  it  was  by  statute  made  the  duty  of  tbe 
board  of  public  works,  before  orderhig  any 
work  to  be  done  ay  abutting  owners  upon  the 
establishment  of  a  grade,  to  "view  the  prem- 
ises and  consider  the  amount  proposed  to  be 
made  chargeable  against  said  several  lots  or 
pieces  of  land  and  the  benefits  which  in  their 
opinion  will  actually  accrue  to  the  owners  of 
the  same  in  consequence  of  such  improve- 
ment," and  to  assess  against  the  same  "the 
amount  of  benefits  which  those  lots  or  pieces 
will  severally  In  the  opinion  of  the  board  de- 
rive, *  *  *  taking  into  consideration  in 
each  case  any  injuiy  which  In  the  opinion  ot 
the  l>oard  may  result  to  each  lot,  *  *  *  and 
in  case  the  benefits  in  their  opinion  amount  to 
less  tban  the  cost  of  the  improvement,  th» 
balance  shall  be  paid  out  of  the  ward  funda, 
of  the  ward  or  wards  In  which  such  Improve- 
ment is  made;  and  said  board  shall  indorse 
their  decision  and  assessment  In  every  case 
on  tbe  estimate  of  the  cost  of  such  improve- 
ment filed  In  their  office."  By  tbe  following 
section  it  was  made  tbe  duty  of  the  board  ot 
public  works,  upon  the  change  of  an  estab- 
lished grade,  "at  tbe  time  of  making  theU:  as- 
sessment as  provided  in  the  preceding  sec- 
tion, to  consider,  determine  and  assess  against 
tbe  lots  which  they  may  deem  benefited  by 
the  proposed  Improvements  to  the  amount  of 
such  benefits,  the  damages,  costs  and  charges. 
Including  tbe  cost  of  such  improvement,  aris- 
ing from  such  alteration  of  grade,  to  the  own- 
er of  any  lot  *  *  *  which  may  be  affected 
or  injured  In  consequence  thereof,  taking  In- 
to consideration  In  each  case,  any  advantages 
and  benefits  which  may  be  conferred  thereby 
upon  such  lot,  *  *  *  In  common  with  the 
other  propei-ty  on  the  street  affected  by  such 
grade,  and  the  excess  of  said  damages,  costs 
and  expenses  over  the  benefits  assessed  as 
provided  in  tbe  preceding  section  shall  be 
paid  out  of  the  ward  funds."  The  court,  by 
Finney,  J.,  construing  the  foregoing  provision, 
say:  "Tbe  law  proceeds  upon  the  basis  that 
assessments  for  such  improvements  are  to  be 
limited  to  the  benefits  conferred  on  the  pro]>- 
erty,  to  be  modified  and  affected  by  a  proper 
allowance  or  aw^ard  of  damages,  costs,  anrt 
charges  arising  from  the  change  of  grade  by 
way  uf  compensation  therefor;  and  the  par- 
ticular provisions  of  tbe  section  must  be  con- 
strued with  reference  to  this  manifest  pur- 
pose. It  is  plain  that  there  ore  two  assess- 
ments provided  for  in  a  case  like  the  present. 
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thoogb  both  may  be  well  combined  In  the 
same  document.  It  is  essential  to  the  valid- 
ity of  any  such  assessment  that  It  shall  clear- 
ly appear  apou  Its  face  that  the  provisions  ol 
law  for  the  benefit  of  the  lot  owner  have  been 
observed,  •  •  *  not  only  the  question  ot 
benefits  and  Injury,  but  the  question  of  dam- 
ages, costs  and  charges  by  way  of  compensa- 
tion for  the  alteration  of  the  grade." 

There  Is  one  apparent  difference  between 
the  requirements  of  the  city's  charier  in  this 
case  and  the  statutes  Involved  in  the  cases 
cited,  since  the  legislature  appears  (whether 
wisely  or  unwisely,  we  are  not  called  upon 
to  determine)  to  bare  provided  for  the  ascer- 
tainment of  damage  to  private  property  by 
appraisers  selected  for  that  purpose,  and  for 
the  apportionment  by  the  city  council  of  the 
damage  so  awarded  to  the  several  lots  ad- 
judged to  be  benefited  by  the  contemplated 
hnprovement.  In  addition  to  the  provisions 
quoted  from  section  119,  section  85,  among 
other  tilings,  declares  that  "in  all  cases  be- 
fore any  special  taxes  that  may  be  levied  ex- 
cept for  constructing  wood  sidewallss,  shall 
be  finally  levied,  it  shall  be  the  duty  of  the 
council  to  sit  OS  a  board  of  equalization  for 
the  purpose  of  equalizing  any  such  proposed 
levy  of  special  taxes  or  assessments^  •  •  « 
and  at  such  session  it  shall  hear  all  com- 
plaints that  the  owners  of  property  so  to  be 
assessed  and  taxed,  may  make,  and  It  shall  be 
its  duty  to  equalize  any  such  assessment  by 
correcting  any  errors  therein,  and  thereupon 
such  assessments  and  special  taxes  shall  be 
finally  made."  But,  whatever  may  be  the 
true  Interpretation  of  sections  85  and  119, 
it  should  affirmatively  appear,  from  the  re- 
turn contemplated  by  section  110,  that  the  ap- 
praisers, in  making  the  award  submitted  by 
them,  took  into  consideration  both  the  dam- 
age to  the  property  described  and  such  spe- 
cial benefits,  if  any,  resulting  from  the  estatH 
Ushment  or  change  of  grade,  as  tend  to  in- 
crease the  value  of  the  property  in  question, 
and  that  the  award  so  made  represents  the 
difference  or  balance  in  favor  of  the  property 
owner.  Such  is  the  rule  sanctioned  by  the 
weight  of  authority,— if,  indeed,  there  can  be 
said  to  exist  a  diversity  of  opinion  on  the  sub- 
ject,—and  Is  clearly  implied  from  the  lan- 
guage employed.  The  statute,  thus  Interpret- 
ed, prescribes  a  constitutional  basis  for  the 
ascertainment  of  the  damage  in  favor  of  prop- 
erty owners,  and  Is  in  strict  accord  with  the 
rale  often  recognized  by  this  coiurt  in  the  as- 
sessment of  damage  when  property  is  taken 
by  railroad  companies  or  other  public  agen- 
cies in  the  exercise  of  the  right  of  eminent 
domain.  See  Railroad  Co.  v.  Welbe,  25  Neb. 
642,  41  N.  W.  297;  Railroad  Co.  v.  Shafer, 
49  Neb.  —  68  N.  W.  342. 

It  has  been  suggested  that.  Inasmuch  as 
there  was  no  finding  of  damage  in  favor  of 
the  appellants,  or  any  of  them,  they  should 
not,  in  this  proceeding,  be  heard  to  complain 
of  the  award  in  favor  of  the  successful  clalm- 
anta.   But  the  fallacy  of  that  argument  be- 


comes apparent  when  we  remember  Ihal  the 
city  council,  in  the  apportionment  of  the  dam- 
age, evidently  acted  upon  the  assumption 
that  the  entire  amount  awarded  by  the  ap- 
praisers was  chargeable  against  the  property 
specially  benefited  in  proportion  to  the  bene- 
fits accruing  to  the  several  lots  or  parcels  of 
land  affected.  It  is  obvious,  therefore,  that 
the  effect  of  the  failure  to  take  into  considera- 
tion benefits  accruing  to  the  20  separate  lots 
and  fractions  of  lots  enumerated  In  the  ap- 
praisers' return  was  to  increase  by  the  amount 
of  such  benefits  the  total  sum  assessed 
against  the  200  lots  adjudged  to  have  been 
beneficially  affected  by  such  improvement 
We  must  not,  however,  be  understood  as  as- 
senting to  the  proposition  that  the  total  sum 
rightly  awarded  as  damages  In  cases  of  thia 
character  is  chargeable  against  the  lots  bene- 
fited by  the  Improvement  in  question,  without 
regard  to  the  amount  or  value  of  the  benefits 
severally  accruing  thereto.  The  legislature 
has,  on  the  contrary,  by  the  qualification  with 
respect  to  special  benefits,  not  only  provided  a 
ratio  of  assessment,  but  has  also,  by  plain 
Implication,  limited  the  amount  of  such  as- 
sessment to  benefits  accruing  to  the  particular 
lot  or  parcel  of  land  affected.  The  legislar 
ture  may  confer  upon  cities,  towns,  and  vil- 
lages "power  to  make  local  improvements  by 
special  assessment  or  special  taxation  of 
property  benefited."  Const.  1875,  {  6,  art  9. 
That  provision  has  been  construed  as  limit- 
ing the  assessments  there  contemplated  to 
the  property  specially  benefited  and  to  the 
amount  of  the  benetlts  so  conferred.  Hans- 
com  V.  City  of  Omaba,  11  Neb.  37,  7  N.  W. 
739;  Cain  v.  City  of  Omaba,  42  Neb.  120,  00 
N.  W.  3GS.  And,  as  said  in  Village  of  Pas- 
saic V.  State,  supra,  "the  act  must  be  con- 
strued as  if  It  contained  an  express  limita- 
tion of  the  assessment  to  the  land  benefited, 
and  the  further  limitation  of  the  amount  of 
the  assessment  to  the  benefit  received."  It 
follows,  without  further  elaboration,  that  the 
proceedings  antecedent  to  the  action  com- 
plained of  .were  Insufilclent  to  invest  the  city 
council  with  Jurisdiction,  and  that  assess- 
ment of  appellants'  property  Is  accordingly 
without  authority  and  void.  The  decree  Is 
accordingly  reversed,  and  the  cause  remand- 
ed, with  instructions  to  enter  a  decree  In 
conformity  with  the  opinion.    Reversed. 


MOLINB,   MILBURN  &  STODDARD   CO. 

V.  WALTER  A.  WOOD  MOWING  & 

REAPING  MACH.  CO. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1896.) 

RlrERBN-CB — SUBMISSIOX — BAILMENT— LlBX. 

1.  A  party  who  appears  before  a  referee  at 
the  time  fixed  for  trial,  and  treats  the  order  of 
reference  as  embr.icing  all  the  issues  of  the 
case  and  requests  fiDdlngs  upon  all  controverted 
questions,  will  not,  upon  the  coming  in  of  the 
repoht,  be  permitted  to  assail  the  fiadinss  on  the 
gronnd  that  th^  are  unauthorized  by  the  order 
of  reference. 
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2.  Ezdosive  posaesdon  of  chattels  by  the  claim- 
ant, whether  a  factor,  warehouseman,  or  other 
bailee,  is  indispensable  to  the  existence  or  con- 
tinuance of  a  lien  thereon  at  common  law  or  hj 
the  usaee  of  trade. 

3.  A  lien  does  not  azist,  at  common  law  or 
by  custom,  in  favor  of  one  who  holds  property  in 
subordination  to  the  will  or  control  of  another. 

4.  A  lien  doec  not  attach  in  favor  of  a  bailee  of 
goods  if  inconsi8ten.t  with  the  terms  of  the  agree- 
ment, express  or  implied,  under  which  his  pos- 
session  was  obtained. 

5.  A  contract  for  the  storage  and  forwarding 
of  goods,  by  which  the  consignor  reserves  the 
right  to  withdraw,  at  pleasure,  for  reshipment, 
the  goods  stored  thereunder,  and  by  which  each 
party  reserves  the  right  to  draw  at  sight  upon  the 
other  for  any  balance  in  his  favor,  the  consignee 
relying  upon  the  personal  credit  of  the  consignor, 
does  not  create,  in  favor  of  such  consignee,  a  lien 
for  charges  pursuant  thereto. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ambrose,  Judge. 

Action  by  the  Walter  A.  Wood  Mowing  & 
Reaping  Machine  Company  against  the  Mo- 
Une,  Mllbum  &  Stoddard  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

James  H.  Mcintosh,  for  plaintiff  in  error. 
E.  T.  Farnsworth  and  Wbarton  &  Balrd,  for 
defendant  in  error. 


POST,  0.  J.  This  was  an  action  of  re- 
plerin,  in  tbe  district  court  for  Douglas  coun- 
ty, by  the  Walter  A.  Wood  Mowing  &  Reap- 
ing Machine  Company,  a  corporation  here- 
after called  tlie  "plaiutiff,"  against  the  Mo- 
line,  Milburn  &  Stoddard  Company,  here- 
after called  the  "defendant,"  to  recover  pos- 
session of  certain  farm  machinery,  and  extras 
and  attachments  thereto,  together  with  a 
quantity  of  binding  twine,  of  the  alleged 
value  of  $28,020.50,  and  which  was,  as  claim- 
ed, wrongfully  detained  by  tbe  defendant. 
An  answer  was  filed,  alleging  that  on  the  1st 
day  of  October,  1888,  the  parties  hereto  en- 
tered Into  a  written  contract,  to  which  refer- 
ence win  hereafter  be  made,  whereby  tbe 
defendant  agreed  to  receive  all  goods  of  the 
character  described  in  the  petition  which 
might  be  consigned  to  it  by  the  plalntlft,  to 
store  said  goods  in  its  warehouse  In  the  city 
of  Omaha,  and  to  resbip  the  same  upon  the 
order  of  the  plaintiff  on  terms  therein  speci- 
fied; that  said  agreement  had  been  renewed 
from  year  to  year,  and  was  In  full  force  and 
effect  at  the  time  of  the  commencement  of 
the  action;  that,  pursuant  thereto,  the  de- 
fendant company  received  from  the  plaintiff 
large  quantities  of  machinery,  binding  twine, 
etc.,  including  tbe  property  described  in  the 
petition,  and  which,  with  tbe  exception  of  tbe 
property  so  described,  has  been  sold  or  re- 
shipped  by  order  of  tbe  plaintiff;  that  a  set- 
tlement was  had  between  tbe  parties  of  the 
storage  account  at  the  close  of  the  year  1891, 
showing  a  balance  in  favor  of  tbe  defendant, 
under  said  contract,  of  $3,482.09,  which  is 
stiU  due  and  owing  to  it;  and  that  there  is 
due  from  the  plaintiff,  in  addition  thereto,  as 


charges  for  storing  the  property  in  contro- 
versy, the  further  sum  of  $2,571.55.  The  de- 
fendant was,  it  is  alleged,  entitled  to  the  pos- 
session of  the  property  in  controversy,  at  the 
time  of  tbe  commencement  of  the  action,  by 
virtue  of  a  Hen  thereon  to  the  amount  of  ite 
charges  as  aforesaid.  In  the  aggregate  snm  of 
$6,053.64.  It  also  claims  damages  for  the 
wrongful  detention  of  said  property  by  the 
plalnUff  in  the  sum  of  $5,000.  There  was  a 
reply,  admitting  the  execution  of  the  agree- 
ment set  out  and  the  receipt  by  defendant  of 
the-  property  in  controversy  thereunder,  but 
denying  that  said  agreement  was  renewed, 
as  charged,  for  the  year  1892  or  subsequent 
years.  It  is  admitted  therein  that  there  was 
a  settlement  in  1801  of  the  storage  account 
for  that  year,  by  which  a  balance  was  shown 
in  ptaintlff's  favor  of  $3,482.09.  It  is,  how- 
ever, alleged  that  there  was  at  the  same  time 
a  settlement  of  the  plaintiff's  account  for 
goods  unaccounted  for  In  the  years  1890  and 
1891,  showing  a  balance  in  Its  favor  of  $581.- 
89.  The  issues  thus  joined  were  by  agree- 
ment of  parties  submitted  to  a  referee,  "for 
an  accounting  of  the  amount  due  the  defend- 
ant, and  of  the  amount  of  goods,  If  any,  not 
taken  by  the  sheriff,  •  •  •  and  the  value 
thereof,  and  to  report  bis  findings,"  etc.  The 
referee  subsequently  submitted  bis  findings 
and  conclusion  of  law,  which,  so  far  as  ma- 
terial in  our  view  of  the  questions  presented, 
are  as  follows: 

"That  on  October  1,  1888,  the  Walter  A. 
Wood  Mowing  &  Reaping  Machine  Compa- 
ny, plaintiff  herein,  and  the  Mollne,  Miibum 
&  Stoddard  Company,  defendant  herein,  en- 
tered into  and  executed  In  writing  a  contract 
In  words  and  figures  following,  to  wit:  This 
contract  and  agreement,  entered  into  this  Ist 
day  of  October,  A.  D.  1888,  by  and  between 
Mollne,  Milburn  and  Stoddard  Co.,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  Ohio  and  doing  business  at  Omaha,  Neb., 
and  Des  Moines,  Iowa,  party  of  the  first  part, 
and  Walter  A.  Wood  M.  &  R.  Co.,  of  Hooslck 
Falls,  N.  Y.,  and  St  Louis,  state  of  Missouri, 
party  of  the  second  part,  wltnesseth:  The 
party  of  tbe  first  part  agrees  to  receive  all 
goods  of  the  different  kinds  mentioned  in  this 
contract  which  may  be  consigned  to  them  by 
the  said  party  of  the  second  part,  and  store 
same  In  their  warehouse,  and  to  resbip  any 
such  goods  or  parts  of  same  on  orders  of 
said  party  of  the  second  part  or  their  au- 
thorized agents  at  the  following  prices,  viz.: 
•  •  •  Party  of  the  second  part  agrees  to 
furnish  one  competent  man  to  assist  in  ship- 
ping extras  from  July  Ist  to  September  1st. 
1889,  free  of  charge  to  party  of  first  part; 
also,  agrees  to  allow  party  of  tbe  first  part  a 
commission  of  33Mi  per  cent  on  list  price  of 
extras  for  all  sold  for  cash,  shipped  O.  O.  D., 
or  sold  on  their  own  account  •  ♦  •  The 
said  party  of  the  first  part  agrees  to  pay 
freight  on  all  goods  consigned  to  them  under 
tbe  contract  by  the  party  of  the  second  part 
on  arrival  of  same  in  Omaha,  Neb.;  tbe  party 
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of  the  second  part  agieelDg  to  remit  same  in 
New  Yorlc  or  St.  Louis  exchange,  payable  to 
the  order  of  Moline,  Mllbuni  &  Stoddard  Co., 
Immediately  npon  receipt  of  expense  in  bill 
of  same.  All  goods  and  repairs  to  be  deliver- 
ed at  the  warehouse  of  Moline,  Milbum  & 
Stoddard  Company  in  Omaha,  Nebr.,  by  the 
party  of  the  second  part;  and  any  charges 
for  drayage  or  extra  handling  that  may  oc- 
cur by  inability  to  get  ears  on  Moline,  Mil- 
bum  &  Co.'s  switch,  caused  by  labor  troubles 
or  strikes,  to  be  paid  by  said  party  of  the 
second  part  •  •  •  The  said  party  of  first 
part  agrees,  where  practicable,  when  so  re- 
quested by  the  said  party  of  the  second  part, 
to  coUect,  as  advance  cluirges,  their  charges 
for  transfer,  together  with  such  amounts  as 
the  party  of  the  second  part  requests,  said 
advance  charges  to  be  credited  to  the  said 
party  of  the  second  part  The  said  party  of 
the  first  part  agrees  to  make  statement  of 
accoimt  to  said  party  of  the  second  part  on 
the  1st  of  September,  or  later,  or  at  any  time 
requested,  and  to  remit  any  amount  due  said 
party  of  the  second  part  at  such  time;  and, 
in  case  a  balance  is  due  Moline,  Milbum  & 
Stoddard  Co.,  the  said  party  of  the  second 
part  agrees  to  remit  same  promptly  on  re- 
ceipt of  statement  The  party  of  the  first  part 
reserves  the  right  to  make  sight  draft  on  said 
party  of  the  second  part  at  any  time  for  any 
balance  which  may  be  due  for  any  freight, 
storage,  or  transfer  charges,  said  draft  to  be 
accomjianied  by  a  statement  of  the  same; 
and  the  said  party  of  the  second  part  here- 
by agrees  to  promptly  honor  any  and  all  such 
drafts.  The  said  party  of  the  second  part 
agrees  to  transfer  nU  their  goods  for  supply- 
ing their  trade  tributary  to  Omaha,  Nebr., 
except  car  loads  from  Hoosick  Falls  or  St. 
Louis  direct  to  local  agents  only,  through 
Moline,  Milbum  &  Stoddard  Co.  during  the 
terms  of  this  agreement  All  orders  for  re- 
shipment  to  be  clear  and  definite  as  to  goods 
wanted,  and  the  said  party  of  the  first  part 
reaerrea  the  right  to  promptly  return  any  in- 
complete orders  for  further  explanation  be- 
fore filling  the  same,  and  are  not  to  be  held 
responsible  for  any  losses  or  damages  that 
may  arise  from  such  action.  The  said  party 
of  the  second  part  agrees  to  carry  in  store 
with  said  party  of  the  first  part  a  sufllcient 
qnantity  of  such  repairs  as  may  be  needed 
by  their  patrons.  Any  orders  for  repairs  not 
In  store  are  to  be  repeated  to  the  said  party  of 
the  second  part  for  direct  shipment  to  the 
party  ordering  the  same.  On  all  such  repeat- 
ed orders  for  repairs  the  said  party  of  the 
first  part  is  to  receive  10  per  cent  on  list 
price  at  time  of  settlement.  All  goods  In 
store  with  the  said  party  of  the  first  part 
are  to  be  carried  at  the  risk  of  the  party  of 
the  second  part  as  to  fire  and  the  action  of 
the  elements.  *  *  •  The  said  party  of  the 
second  part  agrees  to  pay  all  freight,  drayage, 
and  charges  on  any  goods  which  may  be  re- 
turned by  their  agents,  and  also  agrees  to  pay 
tbe  said  party  of  the  first  part  full  transfer 


charge  for  receiving  and  handling  same.  Ei- 
ther party  may,  by  giving  30  days'  notice  in 
writing  to  the  other  party,  cancel  this  con- 
tract In  case  this  contract  Is  not  renewed 
at  its  termination,  party  of  the  first  part 
agrees  to  transfer  all  machines  and  extras  at 
%  of  the  regular  transfer  charges  as  desig- 
nated in  this  contract'  That,  in  pursuance 
and  fulfillment  of  said  contract,  the  plaintiff 
shipped  to  the  defendant  goods  of  the  differ- 
ent kinds  mentioned  in  said  contract,  and  the 
defendant  received  and  stored  the  same,  and 
reshipped  said  goods  as  requested  by  the 
plaintiff,  as  provided  by  said  contract  •  •  • 

"(7)  That  the  plaintiff  did  not  ship  goods 
to  the  defendant,  or  transact  any  business 
with  the  defendant,  after  December  1,  1891, 
and  the  defendant  did  not  reshlp  any  goods 
belonging  to  the  plaintiff  after  said  date  np- 
on any  order  or  instruction  from  the  plain- 
tiff. There  was  no  attempt,  by  letter,  in- 
dorsement, or  otherwise,  on  tbe  part  of  the 
plaintiff  or  defendant,  to  renew  or  extend 
the  contract  for  any  period  after  December  1, 
1891. 

"(8)  That  on  December  IS,  1891,  a  settle- 
ment was  had  between  the  plaintiff  and  the 
defendant  of  the  business  transactions  had 
under  sold  contract  for  tbe  year  1891,  and  it 
was  agreed  by  and  between  the  plaintiff  and 
the  defendant  that  there  was  at  that  time 
due  and  owing  to  the  defendant,  of  and  from 
the  plaintiff,  the  sum  of  $3,495.79,  for  and 
on  account  of  goods  received  and  stored  and 
transferred  under  said  contract  for  the  year 
1891,  and  down  to  December  1,  1891.  This 
settlement  did  not  take  Into  consideration 
and  Include  certain  extras  short  In  tbe  year 
1890,  amounting  to  $380.22,  and  the  extras 
short  in  1891,  amounting  to  $105.07.  That 
upon  the  extras  short  in  1890  the  defendant 
was  entitled  to  a  commission  of  33%  per 
cent,  amounting  to  $120.74.  That  upon  the 
extras  short  in  the  year  1891  the  defendant 
was  entitled  to  a  commission  of  33V6  per 
cent.,  amounting  to  $55.22.  T'hat  on  the  18tta 
day  of  December,  1891.  the  defendant  was  en- 
titled to  credits  as  follows: 

Amount  of  tbe  settlement 
for  1891   $3,459  70 

Commission  on  extras  short 
in  1800  126  74 

Commission  on  extras  short 

in  1891   65  22 

$3,677  75 

And  defendant  sbonid  be 
charged  with  extras  in 
1800 $   880  22 

Extras  short  hi  1891 105  67 

645  89 

Bahmce    $3,13186 

"There  was  due  to  tbe  defendant  from  tne 
plaintiff,  on  the  18th  day  of  December,  1891, 
tbe  sum  of  $3,131.80.  and  Is  the  entire  amount 
now  due  to  the  defendant  from  the  .plaintiff, 
with  interest  at  7  per  cent  from  December 
18,  1891. 

"(9)  That  at  tbe  time  of  the  commencement 
of  this  action  the  plaintiff  was  entitled  to  tbe 
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I>088ession  of  the  goods  which  had  been  re- 
ceived by  the  defendant  of  the  plaiatitf,  and 
by  the  defendant  stored  under  said  contract. 

"(10)  That  one-third  of  the  transfer 
charges  upon  the  goods  held  by  the  defend- 
ant under  said  contract  was  the  sum  of 
$850.68. 

"(11)  The  defendant  did  not  transfer  the 
goods  to  the  plaintiff. 

"(12)  That  on  the  2d  day  of  February, 
1802,  the  plaintiff  herein  offered  to  the  de- 
fendant a  certified  checit  for  the  sum  of  |3,- 
952.54,  being  the  amount  then  admitted  by 
the  defendant  to  be  due  from  the  plaintiff  to 
the  defendant,  Including  one-third  transfer 
charges,  namely,  the  sum  of  $S56.CS. 

"(13)  That  on  the  said  2d  day  of  February, 
1892,  and  on  previous  occasions,'  the  plain- 
tiff, through  its  agents,  demanded  from  the 
defendant  the  goods  herein  replevlned.  The 
defendant  refused  to  transfer  or  deliver  the 
goods  to  the  plaintiff. 

"(14)  That  the  sheriff  of  Douglas  county, 
Nebraska,  by  virtue  of  the  writ  of  replevin 
issued  herein,  took  from  the  defendant  all 
the  goods  held  by  the  defendant  belonging  to 
the  plaintiff. 

"(15)  That  the  goods  taken  herein  by  the 
sheriff  were  all  the  goods  received  by  the  de- 
fendant of  and  from  the  plaintiff  under  the 
contract  aforesaid,  except  such  goods  as  had 
been  shipped  or  transferred  by  the  defend- 
ant at  the  request  of  the  plaintiff  to  various 
parties,  and  duly  settled  and  accounted  for 
In  the  settlement  of  1891  and  in  the  account 
showing  extras  short  In  1800  and  extras  short 
in  1881. 

"Findings  of  law: 

"(1)  That  the  contract  between  the  plain- 
tiff and  defendant  was  renewed  by  the  par- 
ties hereto  for  the  year  1890,  and  was  again 
extended  by  the  parties  for  one  year  from 
December  1,  1890,  and  that  it  terminated  on 
the  Ist  day  of  December,  1891. 

"(2)  That  the  clause  in  said  contract  relt 
ative  to  the  transfer  of  goods  at  the  termina- 
tion thereof  was  renewed  with  the  contract 
for  the  year  1880,  and  was  again  renewed 
and  extended  by  the  parties  for  one  year  from 
December  1,  1800,  and  was  In  full  force  and 
effect  at  the  termination  of  the  contract  on 
December  1,  1891,  and  the  defendant  would 
have  been  entitled  to  one-third  transfer 
charges  if  the  transfer  had  been  made. 

"(3)  That  the  plaintiff,  on  the  2d  day  of 
February,  1892,  made  a  lawful  tender  to  the 
defendant  of  ?3,902.54. 

"Respectfully  submitted  this  28th  day  of 
October,  1803.    Chas.  E.  Clapp,  Referee." 

To  the  foregoing  report  exceptions  were 
Interposed,  as  was  also  a  motion  for  a  new 
trial,  which  were  in  turn  overruled,  where- 
upon the  court  found  that  the  right  of  pos- 
session ofi  the  property  In  controversy  was  In 
the  plaintiff  at  the  time  the  action  was  com- 
menced, and  that  It  was  entitled  to  damages 
for  wrongful  detention  thereof  In  the  sum  of 
five  cents,  for  which  judgment  was  awarded. 


and  which  has,  by  means  of  the  petition  In 
error  of  the  unsuccessful  party,  been  removed 
Into  this  court  for  review. 

We  will  first  notice  the  last  proposition  ar- 
gued by  counsel,  viz.  that  the  findings  of  th3 
referee  are  broader  than  the  order  of  sub- 
mission, and  therefore  void  for  want  of  Juris- 
diction. The  district  court,  in  disposing  of 
that  objection,  found  that  "the  defendant,  by 
requesting  findings  upon  all  the  questions  of 
fact  and  law  involved  in  said  litigation.  Is 
<now  estopped  to  call  in  question  the  Jurisdic- 
tion of  the  referee."  It  is  quite  apparent, 
from  an  inspection  of  the  record,  that  the 
duty  of  the  referee  to  pass  upon  all  questions 
material  to  the  controversy  was  not  only  con- 
ceded by  both  parties  at  the  trial,  but  ex- 
pressly asserted  by  the  defendant  The  ques- 
tion presented  is  not  like  that  of  a  verdict  or 
Judgment  wholly  unsupported  by  the  plead- 
ings, since  the  findings  assailed  are  clearly 
within  the  issues  made  by  the  pleadings  and 
tried  before  the  referee.  The  defendant,  hav- 
ing voluntarily  submitted  the  issues  to  the 
referee  under  the  order  of  the  court,  and  In- 
voked a  decision  thereof  favorable  to  its  own 
contention,  should  not,  after  an  adverse  hold- 
ing, be  heard  to  question  his  authority  In  the 
premises.  The  defendant's  attitude,  as  we 
view  it,  resembles  that  of  a  suitor  seeking; 
in  a  proceeding  by  petition  in  error,  to  aban- 
don the  theory  upon  which  the  cause  was 
prosecuted  or  defended  by  him  in  the  court 
of  original  Jurlsaictlon, — a  practice  expressly 
condemned  by  this  court  In  Smith  v.  Spauld- 
ing,  40  Neb.  339,  58  N.  W.  962.  See,  also,  2 
Enc.  PI.  &  Prac.  516,  and  cases  cited.  The 
objection  is  clearly  without  merit,  and  was 
rightly  disregarded  by  the  court  below. 

The  next  and  most  important  subject  of 
Inquliy  is  whether,  by  the  terms  of  the  con- 
tract relied  upon,  a  lien  existed  In  favor  ot 
the  defendant  company  for  the  amount  of 
Its  charges  thereunder.  It  is  a  fundamental 
rule,  distinctly  recognized  by  the  auUiorities 
hereafter  cited,  that  exclusive  possession  by 
the  claimant,  whether  ii  factor,  a  broker,  or 
warehouseman.  Is  essential  to  the  existence 
or  continuance  of  a  lien  thereon,  and  that  a 
lien  does  not,  at  common  law,  exist  In  favor 
of  one  who  holds  property  in  subordination 
to  the  will  or  control  of  another.  It  is  also 
true  that  no  lien  attaches  if  inconsistent  with 
the  terms,  express  or  implied,  of  the  con- 
tract under  which  possession  was  obtained. 
We  will  now,  with  these  elementary  princi- 
ples In  view,  proceed  to  an  examination  ot 
some  of  the  salient  features  of  the  contract. 
It  will  be  observed— First,  that  the  defend- 
ant company  thereby  undertakes  to  receive 
all  of  the  goods  consigned  to  it  by  the  plaintiff, 
to  store  the  same  in  its  warehouse,  and  "to 
reship  any  such  goods,  or  parts  of  the  same," 
on  the  order  of  the  plaintiff  or  its  agents; 
second,  the  defendant  is  required  to  make  « 
statement  of  the  account,  at  any  time,  on  re- 
quest of  the  plaintiff,  and  remit  any  balance 
due  the  latter;  third,  the  plaintiff  la  required. 
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at  any  time,  to  remit  any  balance  due  the  de- 
fendant ni>on  receipt  of  statement,  the  lat- 
ter reseiTlng  the  right  to  make  sight  drafts 
at  any  time,  accompanied  by  a  statement  for 
any  balance  due  for  freight,  storage,  or  trans- 
fer charges.  These  conditions  we  interpret 
aa  reeerring  to  the  plaintiff  the  right,  at 
pleasure,  to  sell  and  deliver  the  goods  con- 
signed to  the  defendant,  and  as  imposing  up- 
on defendant  the  corresponding  doty  to  yield 
possession  thereof  npon  the  plaintiffs  order, 
relying  upon  the  personal  credit  of  the  latter 
for  the  amount  of  Its  charge,— a  relation  irre- 
concilably in  conflict  with  the  construction 
now  contended  for.  We  do  not  question  the 
proposition  that  a  general  lien  may  exist,  at 
common  law  or  by  cnstom.  in  favor  of  a 
factor,  war^ooseman,  or  other  bailee,  for  a 
balance '  due  on  account,  although,  as  re- 
marked by  Chancellor  Kent,  such  liens  are 
not  favorites  of  the  law.  2  Kent,  Comm.  634- 
637.  That  subject  is,  however,  not  presented 
by  this  record,  for  the  reason,  as  we  have 
seen,  that  the  turning  point  of  the  contro- 
versy Is  the  construction  to  be  given  the  con- 
tract of  bailment  here  Involved.  Our  further 
examination  will  accordingly  be  confined  to 
the  anthorltles  tending  to  elucidate  the  par- 
ticular question  involved,  and  which,  as  will 
be  observed,  are  in  harmony  with  the  views 
above  expressed. 

In  Trust  V.  Plrsson,  1  Hilt.  282,  one  party 
was  by  agreement  authorised  to  store  pianos 
in  the  warehouse  of  the  other,  with  the  priv- 
ilege of  r^airlng  and  selling  at  pleasure  the 
property  thus  stored,  for  the  consideration  of 
|25  per  month,  payable  at  the  end  of  each 
month,  which  agreement  was  held  a  waiver 
of  a  lien  for  the  bailee's  charges  thereunder. 
'The  distinction,"  said  Daly,  J.,  "that  there 
can  be  no  lien  where  the  day  or  time  of  pay- 
ment Is  regulated  and  fixed  by  the  parties,  is 
as  old  as  the  Year  Books;  and  it  is  manifest 
that  the  law  could  not  be  otherwise.  The 
right  to  detain  all  the  property  to  which  the 
lien  attaches  until  the  charge  upon  it  is  paid 
Is  Incident  to  the  right  of  lien.  When,  then, 
did  the  lien  in  this  case  attach?  Certainly  not 
when  the  possession  commenced,  for  no  pay- 
ment was  to  be  made  until  a  month  after. 
During  that  time  Plrsson  had  a  right,  under 
the  agreement,  to  sell  any  of  his  pianos  that 
might  be  there,  and,  of  course,  to  deliver  them 
to  the  buyers.  •  •  ♦  The  contract,  there- 
fore, went  into  operation  with  a  recognition 
of  rights  on  the  part  of  Plrsson  wholly  incon- 
sistent with  a  reservation  of  a  right  of  Hen." 
In  Dunham  v.  Pettee,  1  Daly,  IxA  it  was  held 
after  a  careful  review  of  the  authorities,  that 
where,  by  the  custom  of  warehousemen,  goods 
are  d^vered  by  the  latter  without  immediate 
payment  of  storage  charges.  In  reliance  upon 
the  personal  credit  of  the  owner,  there  is  no 
lien;  such  a  course  of  dealing  being  incon- 
sistent with  the  theory  of  an  implied  under- 
standing, at  the  time  of  the  deposit,  that  the 
goods  so  deposited  may  be  retained  as  secu- 
rity for  their  storage     In  Fleldlngs  v.  Mills, 


2  Bosw.  489,  it  was  held  that  a  mechanic  who. 
In  the  course  of  his  business,  makes  repairs 
upon  an  agreement  to  gi\'e  credit  for  a  stipu- 
lated time,  thereby  waives  his  lien  upon  the 
property  so  repaired.  In  Woolen  Manufac- 
tory V.  Buntiey,  8  N.  U.  441,  an  agn^ement 
by  a  clothier  to  dress  fiannel  furnished  by 
the  other  party  for  a  year,  and  to  receive  pay 
therefor  quarterly,  was  held  not  to  create  a 
lien  in  favor  of  the  former  upon  cloth  re- 
maining in  his  hands  at  the  end  of  a  quarter. 
Laundry  Co.  v.  Hahlo,  105  N.  Y.  234,  11  N. 
B.  500,  arose  out  of  a  state  of  facts  substan- 
tially similar  to  the  caoe  last  cited.  It  was 
held  that,  when  a  time  of  payment  Is  fixed 
by  contract  which  Is,  or  may  be,  subsequent 
to  the  time  when  the  owner  Is  entltied  to  a 
return  of  the  property,  there  can  be  no  lien. 
The  court,  by  Rapallo,  J.,  in  the  course  of  the 
opinion  say:  "The  same  principle  is  applica- 
ble to  liens  of  warehousemen,  carriers,  and 
other  bailees.  If,  by  the  terms  of  the  con- 
tract, possession  of  the  property  Is  to  be  sur- 
rendered before  payment,  no  right  of  Hen  ex- 
ists." In  McMaster  v.  Merrick,  41  Mich.  505, 
2  N.  W.  895,  a  sawmill  was  leased  without 
rent,  the  lessee  being  required  to  saw  all  logs 
furnished  by  the  lessor,  and  to  season  and 
ship  the  lumber  manufactured  therefrom  dur- 
ing the  continuance  of  the  lease.  It  was  hdd 
that  the  contract  was  Inconsistent  with  the 
theory  of  a  Hen  by  the  lessee  upon  the  lumber 
manufactured  by  him  since.  Among  other 
reasons  assigned,  the  obligation  to  ship  was 
without  limitation,  and  appUed  to  the  entire 
product  of  the  logs  furnished  by  the  lessor. 
In  CoweU  v.  Simpson,  10  Yes.  275,  it  was 
asserted  by  Lord  Eldon  as  the  doctrine  of 
previous  cases  that  the  lien  of  a  factor  is  lost 
by  reason  of  a  special  contract  for  a  particu- 
lar mode  of  payment  of  hia  charges.  Like 
views  are  also  expressed  in  the  following 
cases:  Chandler  v.  Belden,  18  Johns.  157; 
Raltt  V.  MitcheU,  4  Camp.  146;  Crawsbay 
V.  Eomfray,  4  Bam.  &  Aid.  50;  Chase  v. 
Westmore,  5  Maule  &  S.  180.  See,  also,  1 
Jones,  Liens,  1002  et  seq.;  Mechem,  Ag.  {$ 
676,  680;  Edw.  Bailm.  (3d  Ed.)  f  432. 

To  pursue  the  subject  by  a  review  of  the 
cases  to  which  we  are  referred  by  the  defend- 
ant company  would  result  in  the  unnecessary 
prolonging  of  this  opinion,  without  correspond- 
ing profit  to  any  one  concerned.  It  is  suffi- 
cient that  they  do  not.  in  our  Judgment,  sup- 
port the  claim  of  a  lien  by  virtue  of  the  con- 
tract upon  which  the  defendant  relies,  while 
In  some  of  them  tho  principle  which  con- 
trolled the  cases  above  cited  is  distinctly  rec- 
ognized. We  do  not  doubt,  from  a  considera- 
tion of  the  subject  in  the  light  of  authority, 
that  the  stipulation  authorizing  a  removal  of 
the  property  at  the  pleasure  of  the  plaintiff, 
and  the  defendant's  evident  reliance  upon  the 
personal  credit  of  the  plalntlGT,  Is  a  waiver  of 
the  right  which  the  latter  might  otherwise 
have  asserted  to  a  lien  npon  such  property  for 
the  amount  of  Its  charges.  It  follows  that, 
since  the  defendant's  sole  reUance  is  Its  alleged 
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lien  by  reason  of  the  facts  stated,  the  plain- 
tiff was  entitled  to  the  possession  of  the  prop- 
erty In  controversy  when  the  action  was  com- 
menced, and  that  the  Judgment  of  the  dis- 
trict court  most  be  affirmed.    Affirmed. 


SHERMAN  et  al.  t.  CITY  OP  DBS  MOINES 

et  al. 

(Supreme  Court  of  Iowa.    Dec  9,  1896.) 

Cities  —  Board  or  Public  Works  —  Tknurb  o» 
Office — Statutes — Construction — Repeal 

1.  Acts  22d  Gen.  Asaem.  c.  1,  provides  that  in 
every  cicy  containing  30,000  innobitants  a  board 
of  public  works  shall  be  established,  consisting  of 
two  members,  to  be  appointed  by  the  mayor, 
one  for  a  term  of  tWo  and  the  other  for  a  term  of 
three  years,  to  hold  office  until  their  successors 
are  duly  appointed  and  qualified;  that  their  suc- 
cessors shall  be  appointed  for  three  years;  and 
that  the  mayor  shall  fill  all  "vacancies"  in  said 
board  by  appointment.  Held,  that  the  terms  of 
office  began  when  the  first  appointments  were 
made,  and  ended,  one  In  three,  and  the  other  in 
two,  years,  and  the  terms  of  office  of  subsequent 
Incumbents  terminated  every  three  years,  dating, 
respectively,  from  the  termination  of  the  term  of 
office  of  the  original  incumbents. 

2.  Act  23d  Gen.  Assem.  (March  13,  1890),  for 
the  extension  of  the  limits  of  certain  cities  pro- 
vides (section  5),  for  elections  biennially  of  all 
elective  officers  for  terms  and  in  manner  provided 
by  law  for  cities  of  the  first  class,"  that  ''said  of- 
ficers" shall  qualify  as  provided  by  law,  and  that 
the  terms  of  office  of  ''all  officers  in  office  prior 
to  said  election  shall  cease  and  determine  upon 
the  organisation  of  the  new  city  council  so  elect- 
ed"; and  by  section  0  all  acts  and  parts  of  acts 
Inconsistent  with  It  are  repealed.    Held,  that  the 

firovision  that  the  terms  of  office  of  "all  officers 
n  office  prior  to  said  election  shall  cease,"  etc., 
applies  only  to  elective  officers,  and  not  to  ap- 
pomtive  officers  whose  appointment  is  author- 
ized by  acts  not  Inconsistent  with  it. 

8.  Acts  22(1  Gen.  Assem.  c.  1.  providing  for  the 
establishment  of  a  board  of  public  works  In  cities 
containing  over  30,(X)0  inhabitants,  was  not  re- 
pealed, and  boards  of  public  works  established 
thereunder  abolished,  by  Act  23d  Gen.  Assem. 
(March  13,  1800),  for  the  extension  of  the  limits 
of  certain  cities  (including  those  covered_  by  the 
previous  act),  which  provided  for  biennial  elec- 
tions on  the  first  Monday  in  April,  commencing 
In  1890,  of  elective  officers. 

Appeal  from  district  court,  PoUe  county; 
W.  F.  Conrad,  Judge. 

March  14,  1889,  the  office  of  the  board  of 
public  works  of  the  defendant  city  was  fllled 
by  the  appointment  of  M.  H.  King  for  the 
term  of  three  years  and  Martin  Tuttle  for  the 
term  of  two  years.  The  city  was  organized 
under  the  annexation  act  In  the  spring  of 
1890,  and  on  April  21,  1800,  King  and  llitUe 
relinquished  the  office.  On  the  same  day 
Robert  S.  Finkbine  and  R.  L.  Chase  were  ap- 
pointed to  Bald  office,  there  being  no  des- 
ignation as  to  the  extent  of  tbelr  terms  of 
office.  Tbey  entered  the  office  and  held  It 
until  April  7,  1804,  when  Gen.  Ed.  Wright 
and  John  Sherman  were  appointed  to  suc- 
ceed them,  there  being  no  designation  as  to 
their  terms  of  office.  Doubt  having  arisen  in 
the  mind  of  tlie  then  mayor,  Isaac  L.  HlIUs, 
as  to  the  terms  of  office  of  their  predecessors, 
be  consulted  coQUBel,  who  rendered  an  opin- 


ion, wherenpon,  oo  April  27,  1894,  the  said 
mayor  reappointed  said  parties,  in  a  written 
communication  to  the  council,  wherein  it  was 
stated  that  Oen.  Wright  had  agreed  that  his 
term  should  expire  on  the  third  Monday  of 
April,  1895,  and  that  the  term  of  John  Sher- 
man should  be  for  three  years,  commencing 
with  the  third  Monday  In  April,  ISM.  Wright 
and  Sherman  conUnued  to  hold  the  office 
until  the  death  of  the  former.  In  December. 
1895,  when  the  mayor  appointed  the  defend- 
ant George  C.  Sims  in  place  of  the  deceased. 
The  present  mayor,  who  was  elected  in  the 
spring  of  1896,  acting  upon  the  assumption 
that  the  terms  of  office  of  both  Sherman  and 
Sims  had  expired,  proceeded  to  appoint  C. 
D.  Boardman  and  Edward  W.  CrelUn,  the 
appellants,  as  a  board  of  public  works.  A 
controversy  baring  arisen  as  to  the 'right  of 
possession  to  the  said  office  between  the  then 
Incumbents  and  the  new  appointees,  and  the 
latter,  as  is  alleged,  threatening  to  take  forci- 
ble possession  of  the  same,  plaintiffs  filed  a 
bill  in  equity  and  obtained  an  injunction  pre- 
venting appellants  from  taking  possession  of 
said  office.  Such  further  proceedings  were 
had  that  the  parties  entered  into  a  written 
stipulation  that  the  petition  filed  in  that  ac- 
tion should  be  considered  as  an  information, 
in  quo  warranto,  and  that,  upon  the  issues 
made  by  said  petition  and  the  answer  there- 
to, his  honor.  Judge  Conrad,  should  determhie 
the  question  of  the  right  of  the  parties  to 
said  office  upon  its  merits,  and  enter  Judg- 
ment accordingly,  the  Judgment  to  have  the 
same  force  and  effect  as  if  rendered  in  a  qno 
warranto  proceeding.  The  case  was  heard 
by  Judge  Conrad,  who  decided  that  the  in- 
cumbents and  appellees,  Sherman  and  Sims, 
were  rightfully  In  the  possession  of  the  of- 
fice, and  the  injunction  was  made  permanent 
until  the  expiration  of  their  terms  of  office. 
The  defendants  appeaL   Affirmed. 

J.  L.  Myerley  and  Bishop,  Bowen  &  Flem- 
ing, for  appellants  Boardman  and  Crellln. 
J.  E.  Macomber,  City  Atty.,  for  appellants 
City  of  Des  Moines  and  John  McVlcar,  mayor. 
Cummins,  Hewitt  &  Wright,  for  appellees. 

KINNE,  J.  1.  This  record  presents  but  a 
single  question  for  our  determination,  and 
that  Is  whether  the  Incumbents  and  appel- 
lees or  the  appellants  Boardman  and  Crellln 
are  entitled  to  the  office  in  controversy.  The 
claims  of  the  parties  may  be  sammarised 
thus:  The  incmnbents  claim:  First  TbBt 
the  act  creating  the  board  of  public  works 
did  not  fix  the  time  when  the  persons  con- 
stituting such  board  should  be  appointed,  or 
when  their  terms  should  expire;  tliat  no 
terms  were  created;  that  it  provided  that, 
when  an  appointment  was  made.  It  shooiu  ue 
for  three  years,  and  ontll  their  successors 
were  appointed;  and,  when  a  successor  was 
appointed,  either  at  the  expiration  of  the 
three  years  or  sooner,  it  mnst  be  tat  three 
years.   Second.  That    the   act    of    the    legis 
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latare  known  as  the  "Annexation  Act"  had 
no  reference  to  the  office  or  the  officers  of 
the  board  of  public  works,  and  in  no  manner 
affected  the  terms  of  office  created  In  the 
original  act  Third.  If  said  annexation  act 
did  have  reference  to  the  board  of  public 
works,  it  affected  the  term  of  the  officers  of 
the  board  then  in  office,  and  in  no  manner 
referred  to  the  term  of  office.  Appellants 
Boardman  and  Crellln  contend:  First.  That 
the  act  creating  a  board  of  public  works  also 
created  fixed  and  definite  terms  of  office;  uiat 
by  that  act  one  of  the  first  appointees  was  to 
hold  office  for  two  years,  and  the  other  for 
three  years,  and  thereafter  each  succeeding 
three  years  constituted  a  term  of  office.  Sec- 
ond. That  the  annexation  act  terminated  the 
terms  of  office  of  the  board,  and  created  new 
terms  of  the  same  duration  as  the  old,  and 
to  commence  with  the  third  Monday  of  April, 
1890,  and  at  the  expiration  of  each  three 
years  thereafter. 

We  shall  not  discuss  all  of  these  points  of 
contention,  but  content  ourselves  with  the 
consideration  of  the  first  two  claims  made 
by  counsel  for  the  incumbents,  which,  in 
Tlew  of  the  conclusion  we  have  reached, 
will  be  decisive  of  the  rights  of  these  contend- 
ing parties.  The  following  are  the  statutory 
provisions  touching  the  matter  under  discus- 
sion: Chapter  1,  { 1,  of  the  Acts  of  the  Twen- 
ty-Second General  Assembly  provides:  "There 
idiall  be  established  and  created  in  every  city 
of  the  first  class,  having  a  population  accord- 
ing to  any  legally  authorized  census  of  more 
than  thhty  thousand  Inhabitants,  a  board  of 
public  works,  which  shall  consist  of  two 
members,  residents  of  such  city,  to  be  ap- 
pointed by  the  mayor,  by  and  with  the  ap- 
proval of  the  city  council,  on  or  before  the 
first  Monday  of  April,  1889.  One  member 
shall  be  appointed  for  the  term  of  two  years 
and  the  other  for  the  term  of  three  years,  and 
they  shall  hold  their  office  until  their  suc- 
cessors are  duly  appointed  and  qualified,  and 
their  successors  shall  be  appointed  In  the 
manner  hereinbefore  provided  for  the  term 
of  three  years.  The  mayor  shall  fill  all  vacan- 
cies occurring  in  said  board  by  and  with  the 
approval  of  the  city  council,  but  no  member 
of  the  city  council  or  city  officer  shall  be  ap- 
pointed a  member  of  said  board."  March  13, 
1890,  the  Twenty-Third  general  assembly 
passed  what  is  known  as  the  "Annexation 
Act,"  which  provided  for  the  enlargement  of 
the  corporate  limits  of  certain  cities,  Des 
Moines  being  the  only  city  to  which  it  could 
apply.  The  fifth  section  of  said  act  reads: 
"In  all  cities  affected  by  this  act  the  regular 
municipal  election  shall  be  held  on  the  first 
Monday  in  April,  in  the  year  1890,  and  in 
each  alternate  year  thereafter.  At  such  elec- 
tion there  shall  be  elected  all  elective  officers 
for  such  terms  and  in  such  manner  as  now 
provided  by  law  for  cities  of  the  first  class. 
Said  officets  shall  qualify  within  the  time  and 
in  the  manner  now  provided  by  law,  and  the 
terms  of  office  of  all  officers  in  office  prior 


to  said  first  election  In  all  such  cities  or 
towns  shall  cease  and  determine  upon  the  or- 
ganization of  the  new  city  council  so  elected." 
Section  6  of  the  act  provides  that  "all  acts 
and  parts  of  acts  Inconsistent  with  this  act 
are  hereby  repealed."  There  is  not,  nor  could 
there  well  be,  any  contention  with  regard  to 
the  length  of  the  term  of  office  of  a  member 
of  the  board  of  public  works.  It  Is  three 
years.  Did  the  act  creating  the  board  of  pub- 
lic works  create  a  fixed  term?  Most  of  the 
cases  cited  upon  this  question  are  based  up- 
on acts  reading  differently  from  our  statute, 
and  hence,  while  to  some  extent  elucidating 
the  questions,  are  not  of  controlling  Impor- 
tance. We  shall  not,  therefore,  give  them 
special  consideration.  Upon  this  question  the 
learned  district  Judge  said: 

"The  first  question  to  determine  Is,  did  the 
act  of  the  Twenty-Second  general  assembly 
create  a  term  of  office  for  the  board  of  public 
works?  It  is  well  settled  by  the  authorities 
that  where  the  law  provides  for  the  appoints 
ment  of  an  officer  to  discharge  certain  duties, 
and  that  he  shall  continue  for  a  certain  pe- 
riod, and  his  successors  shall  be  appointed  for 
a  like  period,  and  does  not  fix  definitely  the 
time  for  the  beginning  and  ending,  then  he 
holds  from  the  date  of  appointment  or  elec- 
tion or  qualification,  and  his  successor,  when- 
ever appointed,  will  be  appointed  for  a  like 
time,  This  is  well  sustained  by  the  authorities 
cited  by  counsel  for  the  old  board,  Sherman  and 
Sims.  It  is  claimed  for  the  old  board  that  they 
come  within  tills  rule.  It  is  true  tirnt  the  act 
does  not  fix  any  definite  time  for  the  appoint- 
ment of  these  officers  in  the  first  instance,  nor 
when  they  shall  cease  to  act;  but  the  act  con- 
talus  other  provisions  from  which  I  think  It 
clear  that  It  was  the  intention  of  the  legisla- 
ture to  establish  fixed  terms  of  office,  the 
terms  to  begin  when  the  first  appointments 
were  made,  and  to  end,  one  in  three  years, 
and  the  other  In  two  years,  from  that  time, 
and  thereafter  each  term  to  be  for  three 
years.  The  provisions  referred  to  which 
seem  to  me  decisive  of  this  are  that  for  ob- 
vious and  potent  reasons  it  was  provided  that, 
after  the  terms  of  the  first  appointees,  the 
succeeding  terms  should  begin  at  different 
times.  It  evidently  being  the  Intention  of  the 
legislature  that  there  sbould  be  one  remaining 
In  office  with  the  experience  of  one  or  two 
years;  and  the  other  provision  which  clearly 
points  to  the  intent  is  the  provision  that  the 
mayor  shall  fill  all  vacancies  occurring  in 
sold  board.  The  statutes  construed  by  the 
authorities  cited  by  counsel  for  the  old  board 
contain  no  such  provisions,  nor  their  equiva- 
lent. In  construing  a  statute,  it  is  a  rule  of 
construction  to  give  force  and  effect  to  every 
part  of  the  statute,  and  in  construing  this 
statute,  unless  the  intention  was  to  create  a 
definite  term  of  office,  no  force  whatever  can 
be  given  to  the  last  sentence  of  said  section, 
which  is:  The  mayor  shall  fill  all  vacancies 
occurring  in  said  board  by  and  with  the  ap- 
proval of  the  city  council,'  etc.     There  may  be 
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a  vacant  office,  but  there  can  be  no  "vacancy' 
In  office  unless  there  Is  a  term  in  which  It  may 
occur;  and,  unless  It  was  Intended  that  there 
should  be  definite  terms,  that  language  would 
have  no  force,  for,  without  that,  whenever 
iin  officer  ceased  for  any  reason  to  act,  the 
appointment  of  bis  successor  would  be  for 
the  time  prescribed  for  the  first  appointee. 
So  I  conclude  that  it  was  the  intention  of  the 
legislature  to  establish  definite  terms  of  of- 
fice for  the  board  of  public  works,  and  there- 
fore the  first  position  assumed  by  counsel  for 
the  old  board  cannot  be  maintained.  I  think 
this  view  is  well  sustained  by  the  authorities 
cited  by  counsel  for  the  new  board." 

We  fully  concur  in  the  opinion  of  the  dis- 
trict Judge  upon  this  question. 

2.  What  was  the  effect  of  the  annexation 
act,  heretofore  quoted?  Does  the  provision, 
"And  the  terms  of  office  of  all  officers  in  office 
prior  to  said  first  election  in  all  such  cities 
or  towns  shall  cease  and  determine,"  apply 
to  appointive  as  well  as  elective  officers? 
Are  the  provisions  of  this  annexation  act  in- 
consistent with  those  of  the  act  creating  the 
board  and  fixing  the  terms  of  office,  so  as  to 
work  the  repeal  of  that  part  of  the  original 
act?  It  seems  to  us  clear  that  the  annexation 
act  In  no  way  affected  appointive  officers.  It 
may  be  conceded  that,  reading  the  one  provi- 
sion last  quoted  alone,  it  is,  in  terms,  broad 
enough  to  embrace  all  offices,  whether  elect- 
ive or  appointive.  We  think,  however,  that 
there  are  obvious  and  cogent  reasons  why  it 
should  not  be  given  such  a  construction.  To 
give  it  that  meaning  is  to  effect  a  repeal  of  a 
portion  of  the  act  creating  the  board  of  pub- 
lic works.  This  cannot  be  done  unless  the 
prior  act  is  in  this  respect  inconsistent  with 
the  annexation  act  It  should  require  an 
exceedingly  strong  showing  of  inconsistency 
In  the  provisions  of  the  two  acts  to  warrant 
us  in  depriving  the  municipality  of  the  benefit 
of  one  of  the  most  prominent  and  controlling 
provisions  of  the  original  act  We  refer  to 
that  provision  which  requires  the  first  appoint- 
ment to  be  made  of  one  commissioner  for 
two  years  and  the  other  for  three  years.  The 
purpose  of  that  requirement  is  obvious.  The 
duties  devolved  by  law  upon  this  Ixmrd  were 
important.  They  virtually  had  charge  of 
all  public  Improvements  made  by  the  city, 
and  these  involved  the  expenditure  of  large 
sums  of  money  and  the  exercise  of  discretion 
and  Judgment.  It  will  admit  of  no  discussion 
that  if,  at  all  times,  one  member  of  this  board 
had  had  exijerlence  in  the  Important  work  in- 
trusted to  that  body,  it  would  be  of  great 
benefit  to  his  associate  and  to  the  munici- 
pality. We  loolf  at  that  provision  of  the  law 
as  very  important,  and  it  should  not  be  abro- 
gated or  held  to  be  repealed  unless  the  neces- 
sity for  so  doing  is  imperative.  If,  then,  the 
two  acts  may  be  properly  construed  so  as  to 
preserve  this  excellent  feature  of  the  original 
act,  it  is  clearly  our  duty  to  reach  that  result. 

Again,  what  was  the  primary  and  principal 
object  sought  to  be  attained  by  the  legislature 


in  the  passage  of  the  annexation  act?  At  the 
time  that  an  was  passed  the  then  city  of 
Des  Moines  was  surrounded  by  numerous  mu- 
nicipal corporations  immediately  adjoining  it 
Indeed,  they  were  a  part  of  it  in  every  way, 
except  that  each  possessed  its  own  municipal 
government.  It  was  desirable  from  every 
point  of  view  that  these  several  municipalities 
should  all  be  embraced  within  one  municipal 
corporatioiL  Such  was  the  chief  object  of  the 
law.  Nor  does  it  appear  from  the  act  itself 
that  any  change  in  the  existing  status  of  the 
old  city  or  its  officers  was  sought  or  intended 
to  be  made,  save  what  was  absolutely  neces- 
sary for  the  accomplishment  of  the  perfection 
of  the  new  or  extended  corporation.  There 
was,  then,  no  necessity,  growing  out  of  the 
proposed  reorganization  of  the  city,  for  the 
legislature  to  interfere  with  the  provision  of 
the  prior  law  which  gave  to  the  city  at  all 
times  the  benefit  of  the  services  of  one  mem- 
ber of  the  boara  who  had  had  experience  in 
the  discharge  of  the  duties  of  the  office.  We 
readily  concede  that  the  fact  that  there  was 
nothing  In  the  situation  at  the  time  of  the 
passage  of  the  aimexation  act  requiring  inter- 
ference with  the  manifest  intent  of  the  prior 
act  that  the  terms  of  iKith  members  of  the 
iKMird  should  not  expire  at  the  same  time,. can 
have  no  force  as  against  a  subsequent  positive 
enactment  changing  or  abrogating  the  law  in 
that  respect  Where,  however,  the  Intent  to 
repeal  the  old  act  does  not  clearly  appear  from 
the  language  used,  or  is  not  a  necessary  de- 
duction therefrom,  or  In  case  the  language 
used  in  the  later  act  will,  without  violence, 
admit  of  a  construction  which  will  preserve 
Intact  a  desirable  provision  of  the  original  act 
creating  the  board,  it  is  proper  to  consider 
carefully  the  objects  songht  to  be  attained  by 
the  general  assembly  in  the  enactment  of  both 
laws,  and  the  necessity,  if  any,  for  abrogating 
a  valuable  provision  of  the  original  act  in  or- 
der to  effectiute  the  later  legislative  Intoit 
There  is  no  inconsistency  in  the  provisions  of 
the  two  acts.  Turning  to  the  section  of  the  an- 
nexation act.  It  will  be  noticed  that  the  only 
offices  expressly  mentioned  there  are  elective 
offices.  It  provides  that  "at  such  election 
there  shall  be  elected  all  elective  officers  for 
such  terms  and  In  such  manner  as  now  pro- 
vided by  law  for  cities  of  the  first  class."  The 
next  sentence  is,  "Said  officers  shall  qualify 
within  the  time  and  in  the  manner  now  pro- 
vided by  law,  and  the  terms  of  office  of  aU 
officers  in  office  prior  to  said  first  election  in 
all  such  cities  or  towns  shall  cease  and  de- 
termine upon  the  organization  of  the  new  city 
council  so  elected."  It  la  dear  that  every  part 
of  the  section  prior  to  the  words  "and  the 
terms"  refers  to  elective  officers.  After  speak- 
ing of  "elective  officers,"  the  very  sentence 
which.  It  is  claimed,  terminated  the  terms  of 
office  of  the  board  of  public  works  starts  out 
with  the  words,  "said  officers."  There  la  no 
doubt  that  "said  officers"  referred  to  the  "elect- 
ive officers,"  before  specifically  mentioned  in 
the  same  section.    The  last  part  of  the  section. 


Iowa.) 


STATE  T.  HABBIS. 


418 


we  think,  from  its  connection  and  pnnctna- 
tlon,  has  the  same  meaning  aa  if  the  word 
'^id"  liad  been  inserted  between  the  word 
"all"  and  the  word  "officers"  in  the  third  line 
from  the  bottom  of  tlie  page.  The  most  nat- 
ural confitructlon  of  the  language  used  is  tliat 
the  words  "and  the  terms  of  office  of  all  offi- 
cers," etc,  refer  to  those  offices,  and  those 
only,  which  had,  in  the  prior  part  of  the  sec- 
tion, been  especially  designated. 

Again,  the  section  makes  provision  for  the 
qnallfication  of  elective  officers,  but  makes 
none  as  to  appointive  officers.  If,  therefore, 
appellants'  c(Hi8truction  be  correct,  and  by 
this  annexation  act  the  terms  of  appointive 
officers  are  abolished,  then  so  much  of  the 
original  act  as  created  the  terms  of  office  of 
the  board  of  public  works,  and  provided  as 
to  the  qualifications  of  those  appointed  to 
serve  as  members  of  said  board,  would  t>e  re- 
pealed, and  there  would  now  be  no  board  of 
public  works.  It  Is  not  apprehended  that  the 
legislature  Intended  such  a  result,  nor  does 
the  language  of  the  act  so  inrovlde,  either  ex- 
pressly or  by  implication.  The  second  sen- 
tence and  the  first  part  of  the  third  sentence 
in  section  5  of  the  annexation  act  re-creates 
the  terms  of  office  of  elective  officers,  and  pro- 
vides as  to  the  qualification  of  such  officers, 
and  clothes  them  with  the  same  authority  as 
such  officers  possessed  prior  to  the  passage  of 
the  annexation  act.  So  It  may  he  said  that 
the  latter  words  of  the  section,  as  the  "terms 
of  office  of  all  officers"  ceasing  and  being  de- 
termined, must  refer  to  those  officers  only 
theretofore  referred  to  Ui  the  same  section, 
and  should  not  be  held  to  embrace  other  offi- 
cers whose  terms,  qualifications,  and  duties 
are  otherwise  piovided  for. 

The  conclusion  we  have  reached  renders  It 
unnecessary  to  consider  other  questions  ar- 
gued. It  follows  that  the  decree  of  the  dis- 
trict court  was  correct,  and  that  the  appellants 
are  not  entitled  to  hold  the  offices  in  contro- 
veray.    The  decree  below  is  affirmed. 


8TATB  V.  HARBIS. 

(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 
CBntiHAi.  Law— CoKTi:(UAiiOB— EviDENCs. 

1.  Where  defendant  movefl  for  a  continuance 
on  tlie  gronnd  of  alnent  witnesses,  he  waives  the 
right  given  by  Code,  |  4419,  that  he  should  be  en- 
titled to  three  days  in  which  to  prepare  for  trial 
If,  on  entering  his  plea,  he  demands  it. 

2.  On  trial  for  burglary,  where  the  defense  was 
intoxication,  evidence  that  witness  had  been  rob- 
bed by  defendant  in  the  evening  of  the  day  of  the 
bnrglary  Is  admissible  to  show  that,  at  the  time 
of  the  iDbI)er7,  defendant  was  not  intoxicated. 

Appeal  from  district  court,  Polk  county; 
W.  A.  Spurrier,  Judge. 

"Vbe  defendant  and  one  James  O'Brien  were 
Jointly  Indicted,  tried,  and  convicted  of  the 
etlme  of  burglary.  Harris  alone  appeals.  Af- 
firmed. 


MacKenzle  &  Dewey,  for  appellant.  Milton 
Remley,  Atty.  Gen.,  and  Jesse  A.  Miller,  for 
the  State. 

DEEMER,  J.  Tbe  Indictment  was  returned 
on  the  11th  day  of  April,  1S95.  On  the  same 
day  the  defendant  was  arraigned  and  entered 
his  plea  of  not  guilty.  On  the  next  day  the 
case  was  called  for  trial,  and  the  defendant 
then  filed  a  motion  for  a  continuance  based 
upon  the  absence  of  witnesses.  This  motion 
was  about  to  be  sustained  by  the  court  when 
the  state  admitted  that,  if  the  witnesses  were 
present,  they  would  testify  as  stated  In  the 
motion;  whereupon  the  motion  for  continu- 
ance was  overruled,  and  the  case  proceeded 
to  trial.  The  defendant  took  no  exception  to 
the  ruling  of  the  court,  and  made  no  further 
or  other  objection  to  proceeding  with  the  trial 
It  is  now  insisted  in  his  behalf  that  he  was 
not  allowed  the  three  days  provided  by  stat- 
ute within  which  to  prepare  for  trial.  The 
statute  relied  upon  Is  as  follows  (Code,  {  4419): 
«<•  •  •  x]je  defendant  shall.  If  he.  upon 
entering  his  plea  demand  it,  be  entitled  to 
three  days  In  which  to  prepare  for  trial."  It 
will  be  observed  that  the  defendant  did  not 
demand  the  time  thus  allowed  by  statute  at 
the  time  of  entering  his  plea,  nor  did  be,  as 
we  understand  It,  demand  this  Ume  at  any 
stage  of  the  proceedings.  When  called  for 
trial  he  presented  a  motion  for  a  continuance 
based  upon  the  ground  of  absence  of  wit- 
nesses. This  motion  would  have  been  sus- 
tained had  it  not  been  for  the  election  of  the 
state.  By  this  election  the  defendant  secured 
all  that  be  demanded,  and  he  then  allowed 
the  trial  to  proceed  without  objection.  We 
have  frequently  held  that  the  statutory  provi- 
sion quoted  may  be  waived.  State  v.  Thomp- 
son (Iowa)  64  N.  W.  419;  State  v.  King  (Iowa) 
66  N.  W.  733;  State  v.  Jordan,  87  Iowa,  86, 
54  N.  W.  63.  It  is  manifest  that  the  defend- 
ant waived  the  time  allowed  by  statute,  and 
that  he  cannot  be  heard  to  complain. 

2.  The  defendants  were  each  witnesses  upon- 
the  trial,  and  they  testified  that  they  were 
so  Intoxicated  at  the  time  the  crime  Is  said 
to  have  been  commlttea  that  they  were  in- 
capable of  forming  a  felonious  Intent  One 
of  them  testified  that  he  was  Intoxicated  all 
day  and  most  of  the  evening  on  which  the 
crime  is  said  to  have  been  committed.  The 
other  said  he  was  intoxicated  during  the 
whole  of  that  day  and  evening,  and  that  he 
remembered  being  in  the  house  that  evening, 
but  that  was  all  be  did  remember.  To  re- 
but this  evidence  the  state  Introduced  two 
witnesses,  who  testified  that  they  were  "held 
up"  about  10  o'clock  in  the  evening  of  the  day 
of  tfye  burglary  by  these  defendants.  These 
witnesses  detailed  the  separate  occurrences, 
and  gave  evidence  of  facts  and  circumstances 
which  were  wholly  mconslstent  with  the  de- 
fendants' claim  that  they  were  drunk.  The 
burglary  occurred  about  12  o'clock,  midnight, 
and  the  roblterles  about  10  o'clock  In  the  even- 
ing.    The  lower   court   admitted   this   teetl- 
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mony  for  the  purpose  of  showing  the  condi- 
tion of  the  defendants  as  to  sobriety,  and  care- 
fully instructed  the  jury  that  they  should  con- 
sider It  for  no  other  rnrpose.  This  ruling  of 
the  court  Is  assailed.  We  think  the  ruling 
was  correct,  and  that  the  testimony  was  prop- 
erly received  In  rebuttal  of  the  evidence  given 
by  the  defendants  relative  to  their  intoxloap 
tion  on  the  day  In  question. 

3.  Claim  ia  made  that  the  verdict  Is  not  sup- 
ported by  the  evidence.  It  must  be  conceded 
that  the  conduct  of  the  defendant  and  his 
companion,  at  the  time  they  entered  the  house 
which  they  are  charged  with  having  burglari- 
ously entered,  was  very  strange,  and  hard  to 
be  accounted  for  upon  any  theory  except  that 
they  were  Intoxicated.  But,  whether  they 
were  drunk,  and,  If  so,  whether  this  Intoxi- 
cation was  sufficient  to  justify  their  acquittal, 
were  questions  for  the  jury  to  determine. 
There  was  ample  evidence  to  sustain  the  find- 
ing that  defendant  was  responsible  for  his 
acts.  The  court  clearly  and  correctly  stated 
the  law  upon  the  subject,  and  the  case  Is 
one  where  we  cannot  Interfere.  We  find  no 
prejudicial  error  in  the  record,  and  the  judg- 
ment Is  affirmed. 


CONNOR  T.  BBNNKE. 
(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 
Appeal — Certified  Question. 
A  certificate  from  the  trial  judge,  where  the 
amonnt  involved  is  less  than  the  proper  jurisdic- 
tional amount,  stating  that  there  are  questions 
of  law  involved  on  which  it  is  desirable  to  have 
the  opinion  of  the  supreme  court,  but  not  stating 
that  the  questions  certified  are  involved  in  the 
case,  is  insufficient. 

Appeal  from  district  court,  Kossuth  county; 
W.  B.  Quarton,  Judge. 

Action  at  law  to  recover  the  contract  price 
for  certain  nursery  stock  sold  and  delivered 
to  defendant  Trial  to  a  jury.  At  the  conclu- 
sion of  the  evidence  plaintifT  filed  a  motion 
for  a  verdict  This  motion  was  sustained, 
and  the  court  rendered  judgment  for  plain- 
tiff for  the  amount  of  his  claim.  Defendant 
appeals.    Dismissed. 

J.  C.  Raymond,  for  appellant  Geo.  B. 
Clarke,  for  appellee. 

DEEMBR,  J.  The  amount  Involved  being 
ness  than  $100,  a  proper  certificate  from  the 
trial  judge  Is  necessary  to  give  us  jurisdic- 
tion. A  certificate  was  granted  In  this  case, 
the  formal  part  of  which  is  as  follows:  "The 
amount  In  cooitroversy  in  the  above-entitled 
action  being  less  than  $100,  and  there  be- 
ing questions  of  law  involved  upon  wl^ch  It 
is  desirable  to  have  the  opinion  of  the  su- 
preme court,  this  court  certifies  the  following 
questions  of  law  for  the  opinion  of  the  su- 
preme court"  Appellee  contends  that  this 
certificate  is  Insufllcient,  because  it  does  not 
state  that  the  questions  certified  are  Involved 
in  the  case,  and  he  relies  upon  the  case  of 


Lamb  V.  Ross,  84  Iowa,  678,  51  N.  W.  4S. 
The  certificate  in  that  case  is  in  almost  the 
exact  language  of  the  one  given  in  this,  and 
we  there  held  that  such  a  certificate  was  In- 
sufficient The  questions  presented  seem  to 
be  ruled  adverse]^  to  appellant  in  McAIlster 
V.  Safley,  65  Iowa,  719,  23  N.  W.  138;  Scale 
Co.  V.  Beed,  52  Iowa,  307,  3  N.  W.  98.  As 
we  do  not  have  jurisdiction  of  the  case,  the 
apipeal  is  dismissed. 


LAIRD  T.  CHICAGO,  R.  L  &  P.  RT.  CO. 
(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

DaMAOBS— PSHSOMAL  INJDBISS— LlABIUTT   Of  Elf- 
PLOTEIt. 

1.  In  an  action  for  personal  injuries,  an  instruc- 
tion that  if  plaintiff  is  unable  to  perform  manual 
labor,  be  should  be  compensated  therefor,  with- 
out auth<»rizing  the  jury  to  connder  his  capacit; 
to  earn  money  otherwise  than  by  manual  labor, 
ia  erroneous. 

2.  In  an  action  by  an  engineer  for  personal  in- 
juries, where  there  was  evidence  tluit  plaintiff 
was  violatiug  the  rules  ot  defendant  aa  to  the 
speed  of  the  train,  it  was  error  to  allow  plaintiff 
to  introduce  a  rule  of  the  company  limiting  the 
speed  of  trains  to  25  miles  an  hour,  where  such 
rule  was  not  applicable  to  the  place  where  the  ac- 
cident occurred. 

Appeal  from  district  court,  Guthrie  comity; 
J.  H.  Applegate,  Judge. 

Action  for  personal  Injuries.  Verdict  and 
Judgment  for  plaintiff,  and  the  defendant  ap- 
pealed.   Reversed. 

Cummins  &  Wright,  Neal  ft  Neal,  and  Rob- 
ert Mather,  for  appellant  Carr  ft  Parker 
and  F.  O.  Hlnkson,  for  appellee. 

GRANGER,  J.  Abont  the  17th  of  Febru- 
ary, 1894,  the  plaintiff  was  In  the  employ  of 
the  defendant  company  as  a  locomotive  engi- 
neer. On  that  day,  the  engine  on  which  he 
was  engaged  collided  with  another  engine 
on  defendant's  line,  and  plaintiff  was  injnred, 
and  the  action  Is  for  damages  sustained 
thereby.  On  the  measure  of  damages,  the 
court  gave  the  following  instructioo,  of  which 
complaint  is  made:  "If  you  find  from  the  evi- 
dence, and  under  these  Instructions,  that 
plaintiff  is  entitled  to  recover,  then  you  should 
allow  him  as  damages  such  sum  or  amount 
as  will  fairly  and  reasonably  compensate  him 
for  the  loss  he  has  sustained,  as  such  dam- 
ages and  amount  thereof  are  shown  by  the 
evidence.  If  you  find  he  Is  entitled  to  recov- 
er, the  elements  of  his  damages  will  consist 
of  his  loss  of  time  occasioned  by  the  disa- 
bility, if  any,  in  the  matter  of  pursuing  bis 
usual  business,  or  performing  other  manual 
labor,  and  the  physical  pain  and  suffering 
and  mental  anguish,  if  any,  occasioned  by 
reason  of  his  injuries.  Tou  should  allow  him, 
on  account  of  his  disability  to  perform  manu- 
al labor,  only  such  sum  as  will  fairly  and  rea- 
sonably compensate  him  for  the  loss  he  Is 
shown  by  the  evidence  to  have  thus  sustain- 
ed. In  determining  the  pecuniary  Injnty  he 
has  sustained  in  this  particular  by  reaaon  of 
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the  injuries  complained  of,  yon  should  take 
into  conalderatlon  tbe  situation  and  physical 
ooaditlon  he  was  in  prior  to  and  at  the  time 
he  'received  the  injuries  complained  of;  his 
age.  condition  of  health,  habits  as  to  industry, 
character,  employment;  the  wages  he  was 
earning  prior  to  and  at  the  time  of  the  In- 
juries; the  nature  and  extent  of  the  injuries 
he  has  sustained;  to  what  extent  be  Is  un- 
able to  perform  labor  by  reason  of  said  In- 
juries; whether  said  Injuries  are  permanent, 
or  otherwise;  if  only  temporary,  the  probable 
duration  thereof;  if  permanent,  the  probable 
duration  of  his  life,— together  with  all  the 
other  facts  and  circumstances  bearing  upon 
said  question,  as  the  same  have  been  shown 
and  developed  upon  the  trial  hereof,  and 
therefrom  determine  and  allow  such  reason- 
able mm  or  amount  as  you  find,  under  the 
evidence,  will  compensate  him  for  tbe  loss 
he  has  thus  sustained.  In  estimating  this 
element  of  damages,  you  should  bear  In  mind 
that  yon  should  allow  him  only  such  sum  as 
will  compensate  him  for  his  loss  in  being  dis- 
abled from  pursuing  his  usual  business  or 
performing  other  manual  labor,  in  his  being 
thna  deprived  of  the  earnings  of  his  business 
as  locomotive  engineer  or  other  manual  labor. 
Ton  should  also  take  into  consideration  the 
fact  that,  in  his  business  of  locomotive  en- 
gineer, his  earnings  were  paid  as  same  were 
earned;  and,  in  fixing  the  amount  of  his 
damages,  based  upon  what  he  would  have 
been  able  to  have  earned  In  the  future  but 
for  the  injuries  complained  of,  you  should 
take  into  consideration  the  present  value  of 
such  earnings."  The  complaint  as  to  the 
instruction  Is  that  it  does  not  permit  the  Jury, 
in  estimating  the  damage,  to  consider  the  ca- 
pacity of  the  plaintiff  to  earn  money  other- 
wise than  by  manual  labor;  that  is,  aa  we 
understand  counsel  for  appellant.  If  plaintiff 
is.  because  of  the  injury,  totally  disabled  from 
performing  manual  labor,  including  his  work 
as  an  engineer,  but  is  able  to  earn  money 
otherwise  than  by  manual  labor,  that  fact 
could  not  be  considered  to  lessen  the  damage, 
but  that,  in  fixing  plaintiff's  ability  to  earn 
money,  only  his  ability  to  do  so  by  manual 
labor  Is  to  be  considered.  A  careful  reading 
and  re-reading  of  the  Instruction  leads  to  the 
conclusion  that  its  purpose  was  to  limit  a  re- 
-covery,  other  than  for  physical  suffering,  loss 
of  time,  and  mental  anguish,  to  damages  re- 
sulting from  an  inability  to  do  manual  labor. 
Including  the  work  of  an  engineer,  which  the 
Instruction  recogrnizes  as  manual  labor.  We 
think  the  effect  claimed  for  the  Instruction  Is 
correct 

Appellee,  in  argument,  says:  "The  alleged 
disability  resulting  from  the  Injury  is  loss  of 
ability  to  pursue  his  usual  occupation  or  to 
perform  any  manual  labor."  Looking  to  the 
averments  of  the  petitlcm,  we  find  them  in  ac- 
cord with  the  argument,  and  there  can  be  no 
doubt  of  the  theory  on  which  the  case  was 
submitted.  Does  the  fact  that  plaintiff  has 
limited  bis  right  of  recovery  to  damages  for 


a  particular  injuty  change  the  rule  as  to  what 
facts  can  be  considered  to  lessen  the  damaget 
It  would  hardly  be  claimed,  if  plaintiff's  disa- 
bility to  earn  money  by  manual  labor  is  total, 
but  he  could,  by  some  other  labor,  earn  one- 
half  as  much,  that  he  would  be  entitled  to 
the  full  measure  of  damages  for  his  total  dis- 
ability; but  the  rule  will  be  conceded  that 
he  may  recover  the  damage  resulting  from  his 
loss  of  ability  or  capacity  to  earn  money. 
We  do  not  find  a  case  in  which  the  rule  is 
expressed  as  in  the  instruction  under  con- 
sideration. A  difficulty  we  experience  is  that 
the  instruction  is  silent  as  to  the  effect  of  an 
ability  to  earn  money  other  than  by  manual 
labor.  It  does  not,  in  terms,  authorize  the 
JU17  to  consider  that  fact,  nor  prohibit  them 
from  so  doing.  That  it  Is  a  fact  that  should 
be  considered  we  have  no  doubt;  nor  do  we 
think  that  others  have.  In  Comaskey  v.  Rail- 
way Ca  (N.  Dak.)  55  N.  W.  732,  it  is  held 
that  where,  in  a  suit  for  personal  injuries,  no 
claim  is  made  for  Impairment  to  mental  pow- 
ers, it  was  error  to  permit  such  fact  to  be 
taken  Into  account  by  the  Jury  In  estimating 
damages.  The  case  is  cited  by  appellee,  but 
It  does  not  reach  the  question  In  this  case. 
Its  effect  Is  to  hold  that  a  plaintiff,  seeking 
damages  for  personal  Injuries,  is  limited,  as 
to  the  elements  of  recovery,  by  his  averments. 
Appellee  says  the  instruction  given  does  not 
prohibit  the  Jury  from  considering  the  ca- 
pacity generally  to  earn  money.  It  does  not 
in  terms,  as  we  have  said;  nor  does  It  author- 
ize it,  unless  by  Implication.  The  lnstructi<Hi 
does  particularize  as  to  the  matters  to  be 
considered,  and  we  think  in  a  way  that  the 
Jury  would  not  understand,  or  in  any  way 
have  in  mind,  the  question  of  the  ability  of 
plaintiff  to  earn  money  except  by  manual  la- 
bor. The  plaintiff  was  a  witness  before  the 
Jury,  and  the  evidence  was  such  that  the 
Jury  could  properly  consider  the  question  of 
earning  money  In  other  ways.  The  verdict 
is  thought  to  be  erroneously  excessive,  be- 
ing for  $12,000,  and  this  question  seems  to  be 
an  Important  one  In  the  case.  The  meaning 
of  the  instruction  is  certainly  in  doubt,  and, 
we  think,  to  the  prejudice  of  the  defendant. 

2.  A  point  strongly  urged  by  appellant  Is 
the  contributory  negligence  of  plaintiff.  The 
injury  happened  in  the  yard  limits  between 
Des  Moines  and  Valley  Junction,  a  distance 
of  five  miles.  There  were  special  rules  of 
the  company,  known  to  the  plaintiff,  for  the 
operation  of  trains  and  engines  within  such 
yard  limits,  and  these  rules  were  put  in  evi- 
dence for  tbe  defendant.  There  was  evi- 
dence tending  to  show  that,  at  the  time  of 
the  accident,  plaintiff  was  violating  such 
rules,  because  of  which  contributory  negli- 
gence Is  claimed.  On  rebuttal,  against  ob- 
jections, plaintiff  was  permitted  to  Introduce 
a  rule  of  the  company,  as  follows:  "Freight 
and  work  trains  will  not  run  to  exceed  twen- 
ty-five miles  an  hour,  unless  ordered  by  the 
superintendent."  Complaint  is  made  of  the 
ruling.    The  object  of  the  rule  as  evidence 
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mnst  have  been  to  Bhow  that  plaintiff  was 
not,  at  the  time  of  the  accident,  exceeding 
the  rate  of  speed  allowed.  The  record  shows, 
without  dispute,  that  the  speed  of  trains, 
within  the  yard  limits,  is  governed  by  rules 
especially  applicable  thereto,  and  that  gen- 
eral rules  do  not  apply.  The  rule  objected  to 
Is  a  part  of  what  appears  as  "Exhibit  B"  In 
the  record,  and  It  appears  that  it  does  not  ap- 
ply to  the  operation  of  trains  between  Altoo- 
na  and  Valley  Junction,  on  which  part  of  the 
line  the  accident  occurred.  As  we  view  the 
record,  the  rule  in  question  had  nothing  to 
do  with  plalntilTs  duties  when  the  engines 
collided.  He  was  then  to  be  governed  by 
rules  applicable  to  the  yard  limits,  known 
In  the  record  as  "Exhibit  A." 

The  question  of  contributory  negligence  Is 
Important  In  the  case,  and  whether  or  not 
plaintiff  was  .violating  his  Instructions  as  to 
the  speed  of  his  train  when  he  was  Injured 
was  a  question  of  Importance  in  finding  the 
fact  of  such  negligence.  The  rule  In  question 
might  well  have  been  decisive  of  It,  for  it 
permitted  a  rate  of  speed  greater  than  Is 
claimed  by  appellant  The  admission  of  the 
rule  in  evidence  was  error. 

We  see  no  other  questions  Important  to  be 
considered  In  view  of  a  new  trIaL    Reversed. 


LARA  WAY  V.  ZENOR.  Sheriff  (LITCH- 
FIELD, Intervener). 
(Supreme  Court  of  Iowa.     Dec.  10,  1886.) 

ADVXB8B  FossissioN— Contract  vob  Fcbohasb— 
Coix>K  of  Titlk. 

1.  Where  a  wife  conveys  her  separate  property 
hi  consideration  of  nn  aBsigumcDt  to  ber  husband 
of  a  contract  for  the  purchase  of  land,  with  full 
knowledge  of  the  nature  of  the  contract,  and  that 
the  trausfer  is  to  him,  their  possession  under  the 
contract  does  not  enable  the  wife  to  claim  ad- 
versely to  tlie  landowner. 

2.  A  quitclaim  deed  from  the  husband  to  the 
wife,  who  afterwards  forfeits  the  contract  for 
purchase  by  her  failure  to  make  the  annual  pay- 
ments, does  not  constitute  color  of  title. 

Appeal  from  district  court,  Boone  county; 
B.  P.  BIrdsall,  Judge. 

This  suit  was  brought  by  the  plaintiff  to 
enjoin  the  execution  against  her  by  the  de- 
fendant Zenor,  sherlfT  of  Boone  county,  of  a 
writ  of  possession  Involving  the  E.  ^  of  the 
S.  W.  %  of  section  35,  township  82,  range  27, 
—SO  acres  of  land  situated  In  that  county. 
The  writ  was  issued  upon  a  Judgment  obtain- 
ed in  the  district  court  in  Story  county.  In  a 
suit  between  the  Intervener,  Edward  U.  IJtch- 
fleld,  as  plaintiff,  and  Isaac  Laraway,  of  this 
plaintiff  the  husband,  as  defendant  Plain- 
tiff, after  alleging  that  she  was  in  no  sense 
bound  by  said  judgment,  and  that  the  sheriff 
had  no  authority  to  remove  her  from  the  land 
thereunder,  also  claimed  to  be  the  owner  of 
the  property  In  her  own  right,  and  asked  for 
a  temporary  writ  of  injunction  restraining  the 
sheriff  from  removing  her  from  the  land  in 
question.  An  order  was  made  In  chamtiera 
for  the  Issuance  of  the  Injunction,  and  at  the 


ftrst  term  following  the  commeneement  of  the 
suit  Edward  B.  Lltchileld,  claiming  to  be  the 
owner  of  the  land.  Intervened,  aSleglng  his 
ownership,  denying  ttiat  plaintiff  had  any  in- 
terest in  the  property,  asking  that  bis  title  be 
quieted  against  plaintiff's  claim,  and  that  the 
Injunction  be  dissolved.  Upon  these  issues, 
thus  stated  In  brief,  trial  was  had,  which  re- 
sulted In  a  decree  in  favor  of  Intervener, 
whereby  Us  title  to  the  land  was  quieted  and 
confirmed  as  against  the  plaintiff's  claim,  and 
the  Injunction  theretofore  obtained  dissolved. 
Plaintiff  appeals.     AfUrmed. 

A.  J.  Holmes  and  Shortly  &  Hariwl,  for  ap- 
pellant Gatch,  Connor  &  Weaver  and  Dyer  St 
Stevens,  for  appellees. 

GIVEN,  J.  1.  As  stated  by  counsd  for 
plaintiff,  the  only  question  In  the  case  is,  not 
whether  the  plaintiff  could  have  been  removed 
under  the  writ  of  possession  In  the  suit  against 
her  hu8l>and,  nor  whether  the  Injunction  pro- 
cured by  her  should  have  been  vacated,  but 
whether  the  plaintiff  or  the  intervener  Is  the 
true  owner  of  the  property.  It  Is  admitted 
by  plaintiff  that  the  patent  or  government  ti- 
tle Is  In  the  Intervener,  and  that  the  sole  ques- 
tion for  determination  by  this  court  Is  tliat 
of  the  validity  of  the  claim  of  plaintiff  to  own- 
ership by  adverse  possession.  Plaintiff's  claim 
rests  upon  the  following  facts:  G.  W.  Row- 
ley entered  into  a  contract  In  writing,  July  27, 
1874,  with  Edwin  C.  LItcIifleld,  the  then  own- 
er of  the  80  acres  of  land  in  controversy,  for 
the  purchase  of  the  same  for  $1,000,  to  be  paid 
part  in  cash  and  the  balance  In  eight  equal  an- 
nual payments,  with  Interest  payments  com- 
mencing on  the  Ist  day  of  January,  1870.  Said 
contract  provides  that  the  same  will  become 
forfeited  by  nonpayment  of  any  of  said  In- 
stallments or  the  taxes.  Rowley  took  and 
held  possession  of  the  land  until  December  16, 

1874,  when,  with  the  consent  of  Edwin  C 
Litchfield,  he  assigned  said  contract  to  A.  A. 
Wilson,  who  agreed  to  fully  perform  the  cove- 
nants thereof.  Mr.  Wilson  went  Into  posses- 
sion of  the  land,  and  continued  to  occupy  It 
until  his  death,  October  18, 1877.  On  this  con- 
tract Interest  was  paid  as  follows:    February, 

1875,  $20;  January,  1876,  $25;  and  January, 
1877,  $100.  No  other  payments  were  made. 
July  15,  1878,  Fannie  Wilson,  widow,  Carrie 
E.  Clark,  daughter,  and  Isaac  Clark,  her  hus- 
band, sole  heirs  of  A.  A.  Wilson,  with  the  con- 
sent of  Edwin  C.  Litchfldd,  assigned  said  con- 
tract to  Isaac  Laraway,  husband  of  phiintiff, 
he  agreeing  to  perform  all  the  covenants  thoe- 
of.  Soon  thereafter  Isaac  Laraway  and  the 
plaintiff,  with  their  family,  went  to  live  on 
said  land,  and  have  ever  since  resided  thereon. 
Intervener  Eldward  H.  Litchfield  became  sei»- 
ed  of  the  Interest  of  his  father  in  said  land  on 
his  death.  Isaac  Lttraway  failed  to  make  any 
of  the  payments  called  for  by  said  contract,  by 
reason  of  which  It  became  forfeited  by  Its 
terms.  On  August  26,  1878,  Isaac  Laraway 
entered  Into  an  agreement  in  writing  with  in- 
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torrener  for  the  purchase  of  said  land  for  the 
consideration  of  $1,300.  One  hundred  and 
thirty  dollars  of  this  amount  was  to  be  paid 
Jauoary  1, 18S1,  and  the  balance  In  nine  equal 
annnal  payments  commencing  January  1, 
1SS2,  with  interest.  This  contract  also  pro- 
vides that  It,  shall  become  forfeited  by  failure 
to  pay  any  of  the  Installments  or  taxes.  Isaac 
Laraway  failed  to  ma1:e  any  payments  what- 
ever upon  this  contract.  Isaac  Laraway  hav- 
ing failed  to  make  the  payment  due  January  1, 
1881,  intervener,  on  January  34,  1S81,  brought 
au  action  against  him  to  recover  possession 
of  the  land,  and  recovered  Judgment  therefor 
December  7,  1886.  A  writ  to  place  Edward 
II.  Utchfidd  in  possession  was  issued  on  that 
Judgment,  and  this  action  was  originally 
brought  to  restrain  the  execution  of  that  wrib. 
Thus  far  it  is  entirely  clear  that  piaintifT  has 
no  interest  or  possession  of  the  land  except  as 
wife  of  Isaac  Laraway,  and  that  that  interest 
and  right  of  possession  has  been  fully  forfeit- 
ed. PiaintifT  alleges,  as  the  basis. of  her  own- 
(■rKhlp  and  right  to  possession  of  the  land,  as 
follows:  That  on  and  prior  to  the  3d  day  of 
August,  1878,  she  was  the  sole  owner  of  a 
certain  tract  of  land  in  Missouri;  that  on  that 
day,  in  pursuance  of  an  agreement  between 
her  and  the  said  widow  and  heirs  of  A.  A. 
Wilson,  deceased,  she  conveyed  to  said  Fannie 
Wilson  said  Missouri  land;  that  in  considera- 
tion thereof  said  Fannie  Wilson,  Carrie  Si. 
Clark,  and  Isaac  Clark  conveyed  to  her  by 
deed  all  their  right,  title,  and  Interest  in  and 
to  the  land  in  question;  and  that  soon  there- 
after she  took,  and  ever  since  has  held,  pos- 
session under  and  by  virtue  of  said  deed  of 
conveyance.  No  such  deed  is  produced,  and 
plalntifTs  claim  is  that  it  in  some  way  became 
lost  before  being  recorded,  while  Intervener 
contends  that  no  such  deed  was  ever  execut- 
ed; and  herein  we  have  the  controlling  con- 
tention in  this  case.  It  further  appears  that 
on  the  30th  day  of  December,  18''0,  Isaac  Lar- 
away, for  the  recited  consideration  of  5700, 
sxecated  to  his  wife  an  absolute  bill  of  sale  of 
certain  farm  Implements,  one  heifer,  turkeys, 
chickens,  1,800  bushels  of  com,  and  100  bnsh- 
'ds  of  oats,  "now  in  the  possession  of  said 
Oiscilda  Laraway  in  the  county  of  Boone  and 
state  of  Iowa."  This  was  recorded  December 
31,  1880.  On  the  30th  day  of  December,  1880, 
Isaac  Laraway  also  executed  to  his  wife,  for 
the  recited  consideration  of  9975  in  hand  paid, 
a  qnltclnim  deed  for  160  acres  of  land,  includ- 
ing the  land  In  question,  which  deed  was  re- 
corded on  the  same  day.  Isaac  Laraway  had 
no  claim  whatever  to  the  80  other  than  that 
bi  salt  except  under  a  lease. 

2.  Prior  to  August  3,  1S78,  these  parties  had 
negotiated  and  agreed  upon  an  exchange  of 
Mrs.  I>araway's  Missouri  land  for  the  Wilson 
Interest  in  the  land  in  controversy,  and  on  that 
day  met  at  the  office  of  Garden  &  Shortly,  in 
Perry,  Iowa,  to  complete  the  deal.  Plaintiff 
contends  that  on  that  day  Mrs.  Wilson  and  Mr. 
and  Mrs.  Clark  executed  to  her  a  quitclaim 
deed  for  the  land  in  controversy,  in  consideia- 
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tlon  of  her  deed  to  Mrs.  Wilson  for  the  Mis- 
souri land.  There  is  a  conflict  in  the  evidence 
as  to  whether  a  deed  was  executed  to  the  plain- 
tiff, and  we  think  the  preponderance  Is  in 
favor  of  the  conclusion  that  there  was  not. 
There  was  no  necessity  for  such  a  deed.  The 
only  Interest  that  the  Wilson  heirs  had  was 
under  the  Rowley  contract,  and  this  interest 
would  be  fully  transferred  by  an  assignment 
of  the  contract.  The  Wilson  heirs,  either 
then  or  theretofore,  ilssigned  the  Kowley  con- 
tract to  Isaac  tiaraway,  and  therefore  were 
not  likely  to  make  a  deed  to  Mrs.  Laraway. 
It  is  true  the  assignment  to  Isaac  Laraway 
and  the  consent  of  Mr.  Litchfield  thereto  are 
dated  at  Ogden,  Iowa,  July  15,  1878;  but  we 
are  satisfied  that  the  assignment  and  the 
agreement  to  perform  the  conditions  of  the 
contract  were  written,  ready  for  signatures,  at 
Ogden,  where  the  consent  of  Mr.  Litchfield's 
agent  had  to  be  obtained,  and  that  they  were 
dated  to  correspond  with  the  date  of  the  con- 
sent. Mrs.  Wilson  and  Mrs.  Clark  testified 
that  they  signed  but  one  paper  on  August  3d, 
and  this,  we  have  no  doubt,  was  the  assign- 
ment of  the  Rowley  contract  to  Isaac  Lara- 
way. We  are  strengthened  in  the  conclusion 
tliat  no  deed  was  executed  to  the  plaintiff 
from  the  fact  that  none  is  produced,  nor  its 
absence  satisfactorily  accounted  for.  The 
plaintiff  insists  that  she  had  no  inowledge  of 
the  Rowley  contract,  nor  of  the  assignments 
thereof,  nor  of  the  contract  between  Mr.  Litch- 
field and  her  husband.  In  view  of  the  rela- 
tion of  Mr.  and  Mrs.  Laraway,  and  all  the 
facts  and  circumstances  proven,  it  seems  to 
us  incredible  that  she  did  not  know  of  these 
transactk>ns.  We  are  convinced  that  Mrs. 
Laraway  conveyed  her  Missouri  land  in  con- 
sideration of  the  assignment  of  the  Rowley 
contract  to  her  husband,  and  with  fuU  knowl- 
edge as  to  the  nature  of  the  contract,  and  that 
the  transfer  was  to  him.  Tbis  being  true,  her 
possession,  as  well  as  her  husband's,  was  not 
adverse  to,  but  under  the  contract  with,  Mr.. 
Litchfield.  If  the  hiterest  of  the  Wilson  heira 
had  been  transferred  by  deed  to  Mra.  Lara- 
way, instead  of  by  an  assignment  of  the  con- 
tract to  her  husband,  the  condition  would  be 
the  same,  for  in  neither  case  would  her  pos-' 
session  be  adverse  to  intervener.  The  evi- 
dence shows  that  Mra.  Laraway  exercised 
more  control  over  the  farm,  In  working,  rent- 
ing, and  caring  for  It,  than  farmers'  wives 
usually  do;  but  this  is  explained  by  the  fact 
that  her  husband  was  absent  from  home  much 
of  the  time,  working  at  his  trade  and  other 
employments. 

3.  We  next  inquire  as  to  the  effect  that 
should  be  given  to  the  qnitclaim  deed. from 
Laraway  to  the  plaintiff.  The  Rowley  con- 
tract had  long  before  become  forfeited  by  its 
own  terms,  and  neither  plaintiff  nor  her  hus- 
band had  any  rights  under  it.  This  quitclaim 
deed  was  made  December  30,  1880,  and  on 
January  1,  1881,  the  contract  between  Lltch- 
fidd  and  Laraway  became  forfeited  by  failure 
to  pay  the  $130  due  that  day.    All  that  Mr. 
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Loraway  bad  conveyed  was  bis  rlgbt  nnder 
tbat  contract,  and,  U  tbat  deed  may  be  treated 
ajB  a  transfer  of  tbat  Interest,  Mrs.  Laraway 
bas  forfeited  all  rigbts  under  It  by  failing  to 
make  tbe  payments  required.  Knowing,  as 
we  tblnk  sbe  did,  that  taraway  had  no  Inter- 
est in  tbe  land  at  tbat  time  except  under  bis 
contract,  sbe  took  tbe  deed  subject  to  it,  and 
therefore  It  cannot  be  said  that  her  possession 
under  tbat  deed  was  adverse  to  intervener. 
Sbe  testifies  tbat  tbe  purpose  of  tbat  deed  was 
to  divest  her  husband  of  the  one-third  Interest 
tliat  he  bad,  as  her  husband,  in  her  property. 
If  such  were  tbe  purpose,  then  clearly  the  deed 
doee  not  furnish  a  color  of  title  upon  wblcb 
to  base  ownership  by  adverse  possession.  We 
are  satisfied  that  the  execution  of  this  deed 
and  tbe  bill  of  sale  were  not  good-faith  trans- 
actions, and  tbat  the  deed  was  made  and  re- 
ceived with  tbe  hope  of  thereby  in  some  way 
fabricating  a  claim  of  title.  It  seems  to  us 
clear  beyond  dispute  that  neither  Mrs.  Lara- 
way  nor  her  husband  ever  bad  a  shadow  of 
title  to  this  land  adverse  to  tbe  title  of  Mr. 
Litchfield,  that  tbe  only  title  tta^y  ever  bad 
was  under  the  contracts  with  Mr.  Litchfield, 
tbat  the  possession  has  been  by  Isaac  Lara- 
way  nnder  said  contracts,  and  tbat  tbe  plain- 
tiff has  had  no  other  possession  or  claim  of 
right  except  as  the  wife  of  Isaac  Laraway. 
Tbe  decree  of  the  district  court  Is  attlrmed. 


JONES  v.  CITT  OP  CLINTON. 
(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 
DsrECTivg  Stkbbt— Liability  or  Citt. 
Where,  on  the  breaking  of  a  water  pipe,  a 
plumber  is  employed  by  a  lot  owner  to  repair  it, 
Bnd  makes  an  excavation  in  the  street,  without 
any  permit  from  the  city,  and  the  officers  of  the 
city  nave  no  actual  notice  of  the  ezcayation,  and 
a  person,  at  about  twilight,  drives  into  the  ex- 
cavation, while  the  laborer  has  necessarily  ab- 
sented bimgelf  from  tbe  work  for  a  few  minutes, 
the  city  Is  not  liable. 

Appeal  from  district  court,  Clinton  county; 
A.  J.  House,  Judge. 

Action  at  law  to  recover  damages  alleged  to 
have  been  sustained  by  tbe  plaintitF  by  being 
thrown  out  of  a  buggy  while  traveling  on  one 
of  tbe  streets  of  tbe  defendant  city.  There 
was  a  trial  by  Jury;  verdict  and  Judgment  for 
the  plaintllT.     Defendant  appeals.    Reversed. 

O.  H.  George  and  McCoy  Bros.,  for  appellant 

ROTUROCK,  C.  J.  Tbe  plabitifT  and  one 
Jackson,  while  riding  along  one  of  the  streets 
of  Clinton  in  a  buggy,  drove  tbe  horse  Into  an 
open  ditch  or  trench,  and  they  were  thrown 
out  of  the  vehicle  In  which  they  were  riding, 
and  the  plaintiff  claims  that  she  was  seriously 
injured.  Tbe  action  is  grounded  upon  tbe  al- 
leged negligence  of  tbe  city  In  not  protecting 
tbe  traveling  public  from  injury  by  reason  of 
the  trench  in  tbe  street.  Tbe  accident  occur- 
red in  tbe  evening,  between  twiUgbt  and  dark. 
Tliere  were  lights  In  some  of  the  stores  on 


the  street  No  lights  were  necessary  to  dis- 
cover tbe  trench  in  tbe  street  Tbe  earth  tak- 
en from  the  excavation  was  deposited  in  tbe 
street  A  man  on  a  load  of  bay,  across  tbe 
street  saw  the  obstruction,  and  called  aloud  to 
Jackson,  warning  him  of  the  danger.  Tbe 
trench  was  dug  by  tbe  employes  of  Kendall  & 
Co.,  plumbers,  engaged  In  plumbing,  digging 
trenches,  and  repairing  water  pipes.  A  serv- 
ice water  pipe  in  the  street  bursted,  and,  in 
order  to  repair  it  tbe  employes  of  Kendall  & 
Co.  made  tbe  excavation.  One  of  these  em- 
ployte  was  examined  as  a  witness  in  behalf 
of  the  plaintlir.  Tbe  following  Is  part  of  his 
testimony:  "I  don't  know  the  exact  date  of 
this  accident  1  remember  of  tlie  accident 
and  it  was  on  the  day  of  ttiat  accident  tbat  1 
commenced  work,  not  on  the  day  before.  I 
commenced  at  one  o'clock  In  the  afternoon.  I 
dug  up  tbe  paving,  and  was  digging  the  ditcb 
to  repair  a  leak  in  the  service  water  pipe  tbat 
ran  around  across  the  street  to  William 
Krelm's  property.  Tlie  pipe  liad  bursted  and 
rotted  out  It  bad  to  t>e  repaired,  and  I  dug 
down  to  it  and  made  the  repairs.  After  Trl- 
pan  went  home  at  about  half  past  five  I  re- 
mained there  at  work,  and  completed  the 
work  before  I  went  home.  After  I  had  got 
done  with  it  I  hung  out  a  lantern  that  even- 
ing. The  pavement  lias  only  one  layer  of 
brick  on  top  of  the  sand,  and  a  subfoundatlon. 
Tbe  brick  bad  been  put  on  top  of  the  sidewalk. 
I  was  not  right  there  at  the  time  of  tbe  acci- 
dent I  liad  Just  stepped  aciX)88  tbe  sidewalk. 
Into  Janssen  &  Struve's  yard,  which  Is  on  the 
east  side  of  the  street,  and  south  of  and  ad- 
joining tbe  Janssen  &  Htruve  Building.  It 
was  about  26  or  80  feet  from  where  this  ditch 
was  where  I  stepped  into  the  yard,  i  went 
to  get  to  a  water-doset  because  of  a  call  of. 
nature.  I  was  gone  not  over  three  minutes. 
I  went  right  back  to  the  ditch,  and,  when  I 
got  back  to  the  ditcb,  the  accident  liad  hap- 
pened. Before  I  went  into  the  yard,  I  did  not 
see  any  person  or  vehicle  passing,  or  any 
teams  standing  about  there,  except  a  load  of 
hay  In  front  of  Mailman's  grocery.  I  did  not 
see  Mr.  Jackson  and  this  lady  coming  up  tbe 
street.  When  1  got  back  to  the  trench,  the 
parties  had  not  got  back  Into  the  buggy.  1 
saw  them  get  iMck  In."  There  was  no  evi- 
dence which  can  be  said  to  be  In  conflict  with 
tbe  testimony  of  this  witness,  exc^t  that  one 
or  more  witnesses  testified  that  they  thought 
tbe  work  was  continued  In  the  street  for  two 
days.  But  we  think  the  Jury  should  have 
found  that  there  was  no  real  danger  after  the 
earth  was  put  back  in  tbe  trench  on  the  even- 
ing of  tbe  accident.  Tlie  signal  light  was, 
doubtless,  placed  in  tbe  street  because  the 
brick  paving  had  not  been  replaced. 

It  appears  tbat  the  plumbers  made  the  ex- 
cavation without  any  permit  from  tbe  dty  au- 
thorities; and  the  proper  officers  of  tbe  city 
bad  no  actual  knowledge  of  tbe  excavation. 
A  motion  was  made  at  the  close  of  the  intro- 
duction of  plaintiff's  evidence  that  the  court 
direct  the  Jury  to  return  a  verdict  for  the  de- 
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fendant.  The  motion  was  overruled.  We 
think  It  sbould  bave  been  sustained.  There 
he\ug  no  actual  notice  to  the  dty,  and  there 
being  no  such  lapse  of  time  as  that  the  city 
could  properly  be  charged  with  constructive 
notice,  there  was  no  right  of  recovery.  It  wlU 
be  understood  that  such  excavations  in  streets 
are  at  times  necessary.  If  the  work  is  done 
In  a  proper  manner,  and  signal  lights  are  put 
in  proper  position,  or  guards  or  barriers  are 
erected  when  the  work  is  left  by  the  laborers 
at  night,  no  one  is  chargeable  with  negligence. 
While  the  workmen  are  present,  and  engaged 
in  the  work  during  the  day,  no  such  protection 
is  necessary.  It  would  be  carrying  the  doc- 
trine of  Gonstructlve  notice  to  an  unwarranted 
«ztent  to  hold  that  a  Jury  might  find  the  city 
negligent  because,  before  the  close  of  the  day, 
the  laborer  absented  himself  from  the  work 
for  a  few  minutes,  for  a  necessary  purpose. 

Otber  qoestioBS  are  discussed  by  connsel  for 
appelant,  which  we  do  not  consider.  Coun- 
sel for  appellee  have  not  made  an  appearance 
In  this  court,  and  we  think,  in  view  of  the  evi- 
dence In  the  caae,  that  the  failure  to  file  an  ar- 
gument ought  to  be  regarded  as  an  admis- 
sion that  the  Judgment  of  the  district  court 
cannot  be  sustained.  For  the  error  in  over- 
ruling the  motion  for  a  directed  verdict,  the 
Judgment  la  reversed. 


BBNSCkN  V.  DISTBICT  TP.  OP  SILVER 

LAKE. 

(Sapreme  Conrt  of  Iowa.     Dec.  11,  1896.) 

Schools  —  Contract  with  raACHSR  —  Valioitt. 

1.  Code,  I  17G3,  provides  that  a  anbdireetor  of 
a  district  tduxi  board  under  the  rules  of  the 
board  may  contract  for  the  anployment  of  a 
Ceacher,  and  that  the  contract  shall  be  approved 
bv  the  president,  and  reported  to  the  board. 
H«UL  that  where*  a  contract  was  made  with  a 
teociier,  and  signed  by  a  director,  who  was,  in 
ttet,  at  the  time,  president  of  the  board  of  diiec- 
tota,  Ua  figure  to  approve  the  contract  as  presi- 
dent, and  file  it  with  the  directors,  did  not  ren- 
der the  contract  invalid. 

2.  A  school  board  aBthorised  its  president  to 
employ  plaintifC  as  teacher  for  the  "wmter  term." 
No  provision  was  made  as  to  what  number  of 
weeks  constHnted  such  term.  The  president  em- 
ployed plaintiff  for  a  term  of  nine  months.  Held, 
that  a  subsequent  action  of  the  board,  whereby  it 
attempted  to  correct  the  report,  by  stating  that 
the  board  of  directors  employed  teachers  for  six 
numths  only,  and  that  the  president  was  author- 
ized to  close  contracts  for  "six  months  only, — 
the  winter  term,"  did  not  atFect  the  contract  en- 
tered into  with  plaintiff. 

3.  Under  Code,  f  1734,  a  school  teacher  can- 
not be  dischaiKed  before  the  expiration  of  the 
term  without  an  opportunity  to  be  heard. 

Appeal  from  district  court,  Dickinson  coun- 
ty;  W.  B.  Quarton,  JudRe. 

September  23,  1883,  the  plaintiff  entered 
into  a  contract  in  writing,  in  the  usual  form, 
by  the  terms  of  which  she  was  to  teach  the 
school  In  district  No.  1,  of  defendant,  for  the 
term  of  nine  months,  commencing  October  2, 
1883,  and  was  to  receive  therefor  the  sum  of 
f36  per  month,  to  be  paid  at  the  end  of  each 
month.     The  contract   was   signed   by   the 


plaintiff,  and  by  the  Becretaiy  of  the  defend- 
ant's board;  also,  by  "L.  E.  Benson,  Direct- 
or." Benson  was.  In  fact,  at  the  time,  the 
president  of  the  defendant's  board  of  direct- 
ors. The  contract  was  made  and  signed  In 
du{ilicate,  and  left  with  the  president  of  the 
board.  It  was,  however,  never  formally  sign- 
ed by  him  as  president  It  was  tiled  by  the 
secretary  of  the  board.  Under  this  contract, 
plaintiff  entered  upon  her  labors,  and  taught 
the  school  for  six  months.  She  was  prohibit- 
ed by  the  defendant  from  teaching  longer. 
She  was  fully  paid  for  the  time  she  actually 
taught.  She  brings  this  suit  to  recover  for 
the  three  months  which  she  was  not  permitted 
to  teach.  The  defendant  pleads,  among  other 
defenses,  that  the  contract  was  made  with- 
out authority  of  defendant,  and  in  violation 
of  the  terms  of  a  resolution  which  bad  been 
adopted  by  its  board  of  directors,  which  au- 
thorized BenaoD  to  employ  the  plaintiff  for 
the  winter  term  only,  being  for  the  period  of 
six  months;  that  the  contract  was  void.  It  not 
having  bten  filed  with  the  president  of  de- 
fendant, and  not  being  signed  and  approved 
by  the  defendant's  president.  To  this,  plain- 
tiff replied  that  the  defendant  had  repeatedly 
recognized  the  validity  of  the  contract,  by 
making  payments  thereunder,  and  by  accept- 
ing plaintiff's  services,  with  knowledge  of  Its 
terms,  and  that  It  was  now  estopped  from 
claiming  that  It  was  Invalid.  The  cause 
was,  by  agreemoit  of  parties,  tried  to  the 
court,  without  a  Jury,  and  a  Judgment  ren- 
dered against  the  defendant  for  $138.65  and 
costs.    Defendant  appeals.     Affirmed. 

J.  W.  Cory,  for  iq;>pellant  0.  M.  Brooks, 
for  appellee. 

KINNE,  J.  1.  Of  the  many  questions  dis- 
cussed by  counsel,  we  shall  only  consider 
those  which  impress  us  as  controlling  in  the 
determination  of  the  case. 

Did  the  plaintiff  have  a  valid  and  binding 
contract  with  the  defendant?  By  section 
1753  of  the  Code  it  is  provided  that  "the  sub- 
director,  under  such  rules  and  restrictions  as 
the  board  of  directors  may  prescribe,  shall 
negotiate  and  make  in  his  subdlstrlct  all  nec- 
essary contracts  for  *  *  •  employing  teach- 
ers.'  *  •  *  All  contracts  made  In  conform- 
ity with  the  provisions  of  this  section  shall  be 
approved  by  the  president,  and  reported  to 
the  board  of  directors,  and  said  board,  in  their 
corporate  caiMclty,  shall  be  responsible  for 
the  performance  of  the  same  on  the  part  of 
the  district  township."  This  contract  was 
made  on  behalf  of  the  district  township,  by 
a  proper  person.  It  was  not  formally  ap- 
proved by  the  president,  and  It  does  not  ap- 
pear that  It  was  ever  filed  by  him,  or  re- 
ported to  the  board  of  directors.  Clearly,  his 
failure  to  report  the  contract  to  the  board 
would  not  render  It  Invalid.  That  was  a 
duty  the  law  'enjoined  upon  the  director,  for 
a  failure  to  perform  which  the  teacher  was 
in  no  way  responsible.     Nor  do  w«  think  that 
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the  failure  of  the  president  of  tbe  board  to 
flle  the  contract  should  prevent  recovery.  It 
was  left  with  the  director  making  it  He 
was,  in  fact,  the  president  of  defendant's 
board.  If  be  approved  the  contract,  it  was 
his  duty  to  flle  it. 

Is  tbe  contract  of  no  validity  because  not 
formally  approved  by  tbe  president  of  the 
board?  As  we  have  seen,  the  law  required 
such  contracts  to  be  thus  ai^roved,  and  we 
have  held  that,  if  such  a  contract  is  not  ap- 
proved, it  is  not  binding  upon  the  district. 
Gambrell  v.  District  Tp.  of  Lenox,  54  Iowa, 
418,  6  N.  W.  683.  So,  also,  we  have  held 
that,  if  a  contract  is  made  in  conformity  with 
the  section  of  the  law  heretofore  quoted,  it 
Is  the  duty  of  the  president  of  the  board  to 
approve  It.  Thompson  v.  Linn,  35  Iowa,  361. 
In  this  case  the  contract  was  filed  by  the  sec- 
retary of  the  board.  It  was  left  with  tbe 
president.  As  the  president  had,  as  a  director, 
entered  into  the  contract  with  plaintiff,  It  can 
hardly  be  presumed  that  he  did  not  regard 
It  as  complying  with  the  law.  If  li  was  not 
a  proper  contract,  if  it  did  not  comply  with 
the  law,  he,  as  a  director,  had  no  right  to 
enter  into  It  It  will  not  do  to  say  that  as 
president  of  the  board,  be  did  not  know  of 
tbe  terms  and  conditions  of  a  contract  which 
he  himself,  as  a  director,  bad  entered  into. 
Under  the  facts  disclosed  In  this  record,  we 
think  the  contract  cannot  be  defeated  by  tbe 
fact  that  the  president  of  tbe  board  did  not 
formally  approve  it. 

2.  At  a  meeting  of  defendant's  board  held 
September  19,  1S93,  L.  E.  Benson,  a  mem- 
ber of  the  board,  and  its  president,  was  au- 
thorized to  employ  plaintiff  as  a  teacher  in 
the  Lake  Park  School  few  the  "winter  term." 
No  provision  was  made  as  to  what  number 
of  weeks  should  constitute  a  term.  Now,  the 
contention  is  that,  under  said  authority,  Ben- 
son had  no  right  to  employ  plaintiff  for  a 
longer  period  than  six  months;  that  plaintiff 
is  bound  to  know  tbe  action  of  the  board; 
and  hence  her  contract  for  nine  months  is  in- 
valid. Whether  plaintiff,  under  the  circum- 
stances disclosed  in  this  record,  or  under  any 
circumstances,  would  be  bound  by  this  action 
of  the  board,  of  which  she  had  no  actual  no- 
tice, we  do  not  determine.  The  resolution  is 
indefinite  as  to  the  number  of  weeks  or 
months  'the  winter  term  should  embrace.  It 
did  not  therefore  limit  the  time  to  six  months. 
That  the  board  so  understood  it,  long  after 
tbe  expiration  of  the  time  provided  In  plain- 
tiff's contract,  is  evident  for  at  a  meeting 
held  January  30,  1895,  they  attempted  to  ex- 
plain or  correct  the  record  thus:  "It  was 
moved  and  seconded  that  as  the  record  made 
September  19,  1893,  by  the  secretary  of  the 
board,  is  incorrect,  and  a  part  omitted  by  mis- 
take, that  the  same  be  corrected  by  adding 
thereto  that  tbe  board  of  directors  employed 
said  teachers  for  the  term  of  sif  months  only, 
— the  winter  term;  and  that  L.  E.  Benson 
was  authorized  to  close  contracts  for  six 
months  only,— tbe  winter  term."    This  subse- 


quent attempted  correction  and  explanation  of 
the  record  could  not  bind  plaintiff  as  to  a  con- 
tract entered  into  long  before  It  was  made. 
There  are  several  facts  in  evidence  which  go 
to  show  that  the  plaintiff  was  prevented  from 
teaching  longer  than  six  months,  not  because 
the  contract  was  in  excess  of  tbe  authority 
conferred  upon  Benson  as  to  time,  but  on  ac- 
count of  a  claim  that  she  had  not  properly 
conducted  the  school.  This  was  one  of  tbe 
grounds  stated  at  a  board  meeting  held  in 
March,  1894;  and,  when  the  secretary  of  the 
board  notified  plaintiff  that  her  services  were 
no  longer  wanted  as  a  teacher,  the  reason 
given  did  not  relate  to  the  fact  or  claim  that 
the  contract  was  nnauthwized,  being  made 
for  nine  months,  instead  of  for  six  months; 
but  the  reason  given  was:  "Your  term  as 
teacher  is  considered  closed,  the  cause  being 
for  not  fulfilling  agreement  of  contract" 

But  we  need  not  prolong  this  dlscnsslon. 
We  do  not  find  it  necessary  to  consider  qdes- 
tlons  raised  as  to  ratification  and  the  like. 
We  hold  the  ccatract,  in  form  and  nnde' 
the  circumstances  disclosed,  was  legal  and 
binding  for  the  nine  months.  Plaintiff's  dis- 
charge before  the  expiration  of  tbe  term,  and 
without  an  opportunity  to  be  heard,  was  un- 
warranted. Code,  }  1734;  Hull  y.  School 
Dist.,  82  Iowa,  088,  46  N.  W.  10S3,  and  48  N. 
W.  82.  The  Judgment  of  tbe  district  court  i» 
affirmed. 


O'LBART  et  al.  v.  MERCHANTS'  & 

BANKERS'  MUT.  INS.  CO.  OP 

DES  MOINES. 

(Supreme  Court  of  Iowa.     Dec.  10,  1886.) 

insl'kaxcb  —  cosditiox  of  poliot  —  powbr  of 
Sbcketakt  to  Waive. 

A  provision  of  a  fire  insurance  policy  that 
it  shall  be  void  in  case  the  insured  procures  addi- 
tional inaarance,  "unless  consent  in  writing  is  in- 
dorsed hereon  by  the  company,"  is  a  valid  condi- 
tion; and  under  a  further  provision  that  no  agent 
of  the  company  has  any  authority  to  waive  or 
modify  any  of  its  conditions,  the  secretary  of 
the  company  cannot  be  presumed,  in  the  absence 
of  proof,  to  have  power  to  consent  for  the  com- 
pany to  the  procuring  of  additional  insurance,  or 
to  waive  tbe  indorsement  of  such  consent  on  the 
policy. 

Appeal  from  district  court,  Iowa  county; 
S.  H.  Fairall,  Judge. 

Tbe  policy  of  insurance  upon  which  recov- 
ery is  sought  In  this  action  was  Issued  to- 
O'Leary  &  Plank  on  May  24,  1888.  Thereaft- 
er, and  with  the  consent  of  the  company,  as 
by  the  policy  provided,  Plank  assigned  bis 
Interest  in  tbe  policy  to  O'Leary  &  Bro.  Tbe 
policy  covered  a  stock  of  farm  Implements, 
Including  wagons,  buggies,  and  twines.  De- 
cember 10,  1891,  the  property  was  destroyed 
by  fire.  Thereafter  O'Leary  &  Bro.  assigned 
their  claim  against  the  defendant  company  to 
the  Staver  &  Abbott  Manufacturing  Compa- 
ny, a  creditor  of  the  insured.  The  cause  was 
tried  to  a  Jury,  and  a  verdict  rendered,  for 
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the  plalntifEB,  on  whlcli  a  Judgment  was  en- 
tered.    Defendant  appeals.    Reversed. 

Read  &  Read,  for  appellant.  Thomas  Sta- 
pleton  and  T.  S.  Kltcben,  for  appellees. 

KINNE,  J.  This  cause  was  beard  at  the 
January  term,  1896,  and  an  opinion  filed  on 
February  7,  1896,  reversing  tbe  Judgment  of 
the  lower  court.  66  N.  W.  Rep.  175.  A  re- 
hearing having  been  granted,  and  the  case 
again  argued,  it  is  now  before  us  for  determi- 
nation. In  tbe  former  opinion  but  one  ques- 
tion was  considered,  as  we  then  deemed  it 
tbe  controlling  question  In  the  case.  On  a  re- 
examination of  tbe  case  we  are  still  of  tbe 
opinion  that  no  other  question  argued  re- 
quires special  consideration.  Tbe  policy  pro- 
vided that:  "This  contract  shall  be  void  and 
of  no  effect  unless  consent  In  writing  is  in- 
dorsed hereon  by  the  company  In  each  of  the 
following  instances,  viz.:  If  the  assured  shall 
now  have,  or  hereafter  make  or  procure,  any 
other  contract  of  Insurance,  whether  valid  or 
not,  on  property  conveyed  in  whole  or  In 
part  by  this  contract  *  *  *  No  agent  of 
this  company  has  any  authority  to  waive, 
modify,  erase,  or  strilce  out  any  of  tbe  printed 
conditions  of  this  contract.  And  it  Is  mutual- 
ly understood  and  agreed  by  and  between 
this  company  and  the  assured  that  this  con- 
tract la  made  and  accepted  upon  and  with 
reference  to  tbe  foregoing  terms,  conditions, 
stipulations,  and  restrictions,  all  of  which  are 
a  part  of  this  contract"  After  the  policy  had 
been  issued,  O'Leary  &  Bro.  procured  addi- 
tional Insurance  thereon  in  other  companies 
In  the  sum  of  $1,500.  No  written  consent  for 
the  same  was  ever  given  by  tbe  company, 
unless  that  hereafter  mentioned  can  be  so 
construed;  and  no  consent  was  ever  indorsed 
upon  the  policy -by  the  company.  Tbe  plain- 
tiffs allege  that  O'Leary  &  Bro.,  In  writing,  in- 
formed the  defendant's  secretary  of  their  de- 
sire to  take  additional  Insurance,  and  that  tbe 
defendant  consented  thereto  In  a  letter  writ- 
ten and  signed  by  the  defendant's  secretary. 
Defendant  takes  Issue  on  these  averments, 
and  also  pleads  the  conditions  of  the  policy 
above  set  out;  avers  that  additional  Insur- 
ance was  procured  upon  the  property  by 
O'Leary  &  Bro.  without  the  knowledge  or  con- 
sent of  tbe  company,  and  In  violation  of  tbe 
terms  and  conditions  of  tbe  policy.  Evidence 
was  introduced  tending  to  sustain  tbe  re- 
spective allegations.  Appellant  contends  that, 
even  If  It  be  found  that  O'Leary  &  Bro. 
wrote  to  the  defendant  for  permission  to 
take  the  additional  Insurance,  and  If  the  sec- 
retary replied  In  writing  consenting  thereto, 
dtill  it  is  not  shown  that  plaintiffs  have  com- 
piled with  tbe  terms  and  conditions  of  tbe 
policy  with  respect  thereto.  Their  claim  is 
that  the  consent  to  additional  insurance  must 
be  In  vrriting  by  tbe  company,  and  must  be 
by  it  Indorsed  upon  tbe  i>olIcy.  Appellees 
claim  that.  If  consent  in  writing  was  given 
by  defendant's  secretary,  it  Is  a  compliance 


with  the  terms  of  the  policy,  though  It  was 
never  indorsed  thereon.  Tbe  secretary  of  tbe 
company,  who  In  this  Instance  gave  tbe  con- 
sent to  the  additional  Insurance  If  It  was  giv- 
en, was  not  tbe  company,  and  could  not  con- 
sent for  It,  unless  authorized  ao  to  do.  Here 
Is  a  positive  provision  of  a  contract,  express- 
ly assented  to  by  the  assured,  whereby  all 
agents  of  the  company  are  prohibited  from 
doing  the  act  claimed  to  have  been  done  in 
this  case.  Tbe  secretary,  though  an  officer, 
and,  as  the  evidence  shows,  a  general  agent, 
Is  nevertheless  an  agent  within  the  provision 
of  the  contract  prohibiting  agents  from  con- 
senting to  additional  insurance.  True  It  is, 
this  defendant  is  a  corporation,  and  must  of 
necessity,  act  through  its  agents;  and  It  may 
be  that,  as  a  general  agent  of  the  defendant, 
he  was,  by  the  laws  of  the  corporation,  cloth- 
ed with  power  to  act  for  it  in  tbe  matter  of 
consenting  to  tbe  taking  of  additional  insur- 
ance.. There  Is,  however,  no  evidence  in  this 
record  as  to  the  character  and  extent  of  his 
powers  further  than  that  he  countersigned 
policies,  did  consent  to  an  assignment  of  this 
policy,  and  approved  the  risks  taken  by  tbe 
company.  It  Is  urged  that  because  be  was  a 
general  agent  we  may  presume  that  he  ^ad 
power  to  waive  an  express  provision  of  the 
policy  prohibiting  him  from  doing  the  act 
which  It  is  claimed  be  did  do.  If  the  act  in 
controversy  was  one  not  prohibited  by  the  ex- 
press terms  of  tbe  contract,  or  if  the  con- 
tract was  silent  respecting  it  it  may  be  that 
we  should  be  warranted  in  presuming  that 
such  power  was  possessed  by  the  secretary 
and  general  agent,  as  it  Is  manifest  that  the 
power  to  do  tbe  act  must  of  necessity,  rest 
somewhere.  In  this  case  the  company  itself 
has  taken  from  Its  secretary,  by  the  terms  of 
tbe  contract  whatever  power  he  might  other- 
wise have  had  to  consent  to  additional  in- 
surance, except  as  is  provided  In  the  policy. 
In  tbe  absence  of  evidence  that  power  bad 
been  reposed  in  the  secretary  and  generaj 
agent,  by  tbe  by-laws  of  the  company,  or  in 
some  other  way,  to  abrogate  and  set  aside 
the  express  provisions  of  the  policy,  which 
are  a  clear  limitation  upon  bis  powers,  the 
latter  are  binding  upon  him  as  well  as  upon 
the  assured,  who  assented  thereto.  As  said 
in  Mechem,  Ag.  i  287:  "The  general  agent 
therefore,  binds  his  principal  when,  and  only 
when,  his  act  Is  justified  by  tbe  authority 
conferred  upon  him."  Nor  can  we  presume 
that  Kirkman  had  authority  to  act  contrary 
to,  and  in  violation  of,  the  terms  of  the  con- 
tract Hollis  V.  Insurance  Co.,  05  Iowa,  458, 
21  N.  W.  774.  If  authority  to  do  the  act  In 
question  rested  in  the  secretary  and  general 
agent,  notwithstanding  the  provisions  of  the 
policy.  It  should  have  been  shown  by  tbe 
plalntiCfs.  Our  conclusion,  then,  is  that  the 
secretary  and  general  agent,  in  view  of  the 
provisions  of  the  policy,  and  In  the  absence 
of  evidence  showing  authority,  did  not  have 
authority  to  consent  as  It  Is  claimed  be  did, 
to  the  taking  of  the  additional  Insurance.    No 
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CUM  haa  been  before  this  conrt  In  which  the 
provisions  of  the  policy  were  exactly  like 
those  )n  the  case  at  bar.  In  Klrkman  v.  In- 
surance Co.,  90  Iowa.  457,  57  X.  W.  052,  a 
policy  was  considered  which  contained  provi- 
sions very  similar  to  those  contained  In  the 
policy  before  us.  It  was  said  In  that  case: 
"There  Is  no  question  as  to  the  rights  of  the 
parties  under  such  a  contract  as  this.  There 
Is  no  statute  of  this  state  by  which  Insurance 
companies  are  bound  by  all  the  acts  of  the 
agents  which  they  send  out  to  deal  with  the 
public,  and  the  courts  cannot  say  that  a  con- 
tract limiting  the  power  and  authority  of 
agents  Is  void.  The  plalntlfT  In  this  case 
must  be  held  to  have  assented  to  this  stipula- 
tion In  the  policy,  and,  for  aught  that  ap- 
pears, she  is  bound  thereby."  This  case  was 
followed  In  Ruthven  v.  Insurance  Co.  (Iowa) 
60  N.  W.  6e&  In  Taylor  t.  Insurance  Co. 
(Iowa)  67  N.  W.  570,  In  referring  to  similar 
conditions  In  a  policy,  we  said:  "The  condi- 
tions of  the  policy  upon  which  the  defendant 
relies  are,  in  the  absence  of  statutory  regu- 
lation, valid,  and  binding  upon  the  plaintiff." 
See,  also,  Zimmerman  v.  Insurance  Oo.,  77 
Iowa,  085,  42  N.  W.  462.  Without  now  detei^ 
mining  whether,  In  case  the  secretary  and 
general  agent  had  power  to  consent  to  the 
additional  insurance,  such  consent  would  be 
binding  upon  the  company,  It  not  having 
been  indorsed  upon  the  policy,  it  may  be 
proper  to  add  that  the  cases  relied  upon  by 
plaintiffs  as  holding  that  a  waiver.  If  In  writ- 
ing, need  not  be  indorsed  upon  the  policy, 
even  when  so  reqnired  by  the  contract  of  In- 
surance, do  not  conti&ln  provisions  like  those 
In  the  case  at  bar.  The  provisions  in  the  pol- 
icy before  us  are  not  only  materially  differ- 
ent, but  this  policy  contains  additional  pro- 
visions, which  may  have  an  Important  bear- 
ing upon  the  question  presented.  In  the  view 
we  have  taken,  it  was  error  to  admit  the  evi- 
dence regarding  the  consent  to  the  additional 
Insurance.  The  Jury  should  have  been  in- 
structed that,  as  plaintiffs  had  not  compiled 
with  the  provisions  of  the  policy  with  refer- 
ence to  additional  insurance,  they  could  not 
recover.  For  the  reasons  given,  the  Judg- 
ment below  is  reversed. 


TBCKA  V.  BURLINGTON,  G.  R.  ft  N. 

RY.  CO. 

(Supreme  Court  of  Iomco.     Dec  10,  1806.) 

Masts*  and  Seuvant— Fkllow  Sbrvants— Neo- 

I.IOKNCB. 

1.  An  employe  operating  a  machine  In  defend- 
ant's machiue  shops  is  n  fellow  servant  of  a  ma- 
chinist enf^aKed  in  placing  shnfting,  though  the 
same  forenian  did  not  hiive  control  over  tliem. 

2.  If  the  master  furnishes  suitable  trestles  and 
planking  for  the  erection  of  a  scaffold  to  enable 
a  fellow  servant  of  plaintiff  to  place  shafting, 
plaintiff,  who  was  at  work  near  where  the  scaf- 
fold was  erected,  cannot  recover  for  injuries  re- 
ceived on  account  of  a  plank  falling  from  the 
scaffold  by  reason  of  the  failure  of  the  fellow 
servant  to  fasten  it,  whereby  it  slipped  by  reason 


of  a  ladder  used  to  mount  the  scaffold  bdng  pla- 
ced against  it,  instead  of  the  trestle,  though  the 
ladder  was  crooked,  and  was  so  placed  because  it 
stood  firmer;  where  there  were  other  ladders  the 
servant  could  liave  used  which  were  in  perfect 
condition. 

Appeal  from  superior  court  of  Cedar  Rap- 
ids; T.  M.  Glberson,  Judge. 

Action  at  law  to  recover  for  personal  In- 
juries alleged  to  have  been  caused  by  negli- 
gence on  the  part  of  the  defendant  At  the 
conclusion  of  the  evidence  for  the  plaintiff, 
the  court  sustained  a  motion  of  the  defendant 
for  a  verdict,  and  Judgment  for  costs  was 
rendered  in  its  favor.  The  plaintiff  appeals. 
Affirmed. 

Rlckel  ft  Crocker,  for  appellant  8.  K. 
Tracy,  for  appellee. 

ROBINSON,  J.  In  April,  1894.  the  plalntuf 
was  an  employe  of  the  defendant,  engaged  in 
operating  a  l>olt  machine  In  its  shops  at  Cedar 
Rapids.  Shafts  on  which  were  llxed  pulleys 
for  use  in  running  various  machines  were 
fastened  near  the  celling  of  the  room  In  which 
the  plaintiff  was  at  work.  A  machinist  nam- 
ed Wilde,  in  the  employment  of  the  defend- 
ant, was  putting  up  a  counter  shaft  near  the 
place  where  the  plaintiff  waa  operating  his 
machine,  and,  to  accomplish  that  purpose,' 
used  two  trestles,  on  which  were  placed  two 
planks.  Each  trestle  waa  about  4  feet  wide, 
and  7  feet  long  at  the  base,  2  feet  0  inches 
wide,  by  'i  feet  4  inches  long  at  the  top,  and 
13  feet  high.  The  trestles  were  placed  7  or 
8  feet  apart,  and  each  of  the  planks  which 
rested  upon  them  was  10  or  12  feet  in  length. 
12  Inches  In  width,  and  1%  in  thickness. 
They  were  laid  on  the  tops  of  the  trestles  3 
or  4  inches  apart,  and,  with  the  trestles,  con- 
stituted a  scaffold  on  which  the  work  of  put- 
ting up  the  counter  shaft  was  l>etaig  done. 
The  top  of  the  scaffold  was  reached  by  means 
of  a  ladder  18  feet  in  length,  which  was  so 
placed  that  Its  upper  end  rested  partially 
against  the  top  of  one  of  the  trestles,  and 
partially  against  one  of  the  planks.  Wilde 
was  assisted  in  the  work  by  an  employe  of 
the  defendant  named  Koaba.  He  waa  10 
years  of  age,  and  usually  operated  a  lathe, 
but  was  required  to  aid  Wilde  by  carrying, 
onto  the  scaffold,  ropes,  bolts,  and  other  arti- 
cles which  were  needed,  and  by  removing 
them,  and  in  other  ways.  In  rendering  sucb 
assistance,  he  ascended  and  descended  the  lad- 
der several  times.  At  one  time,  while  he  was 
descending  It,  the  end  of  the  planks  against 
which  it  was  hi  part  leaning  slipped  off  the 
trestle  and  fell,  and  the  end  of  one  of  them 
struck  the  plaintiff  on  the  back  part  of  his 
head,  as  he  was  working  at  his  machine,  and 
Inflicted  a  serious  injury.  For  that  he  seeks 
to  recover.  The  grounds  of  the  motion  for 
a  verdict  were  stated  as  follows:  "Ttie  In- 
Jury  is  the  result  of  a  mere  accident,  and  not 
caused  by  any  negligence  of  the  defendant; 
and  if  any  one  was  negligent,  causing  the  ac- 
cident, it  was  the  plaintiff's  co-laboren  and 
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employes,  fw  wblch  the  defendant  is  not  lia- 
ble in  damages  to  tlie  plaintiff." 

Tlie  motion  la  not  based  on  negligence  on 
the  part  of  the  plaintiff,  and  the  case  must 
be  treated  on  the  theory  that  he  did  not  In 
any  manner  contribute  to  the  accident  of 
which  he  complains.  It  is  the  well-settled 
rule  in  this  state,  as  it  is  at  common  law, 
that  a  master  is  not  liable  for  personal  In- 
jurieB  to  a  servant  caused  by  the  negligence 
of  a  ftilow  servant,  acting  as  such  while  both 
are  engaged  in  the  same  common  employ- 
ment Wilson  v.  Quarry  Co.,  77  Iowa,  430, 
42  N.  W.  380;  Peterson  v.  Mining  Co.,  60 
Iowa,  673;  Sullivan  v.  Railroad  Co.,  11  Iowa, 
421.  See,  also,  1  Shear.  &  R.  Neg.  S  180.  Sec- 
tion 1307  of  the  Code  has  created  an  excep- 
tion In  favOT  of  employes  of  railway  corpo- 
rations  when  injured  through  the  negligence 
of  co-employes  in  the  use  and  operation  of 
any  railway,  but  this  case  Is  not  within  that 
exception.  The  plaintiff,  Wilde,  and  Koul)a 
were  fellow  servants,  engaged  in  the  same 
general  employment.  It  is  true  that  the  plain- 
tiff was  not  subject  to  the  immediate  super- 
vision of  the  foreman  who  had  control  of  the 
other  two,  but  that  fact  was  immaterial. 
Bier  y.  Raihroad  Co.  (Ind.  Sup.)  31  N.  B.  471. 

It  is  urged  by  the  appellant  that  this  case 
does  not  fall  within  the  rule  stated,  but  is 
governed  by  the  rule  which  requires  the  mas- 
ter to  provide  his  servant  with  a  safe  place 
In  which  to  work,  and  to  furnish  suitable  ma- 
chinery and  appliances  with  which  to  do  the 
work,  and  holds  the  master  liable  for  inju- 
ries which  result  from  his  failure  to  perform 
that  doty.  There  is  no  serious  disagreement 
with  regard  to  these  rules,  but  the  important 
question  to  be  determined  is,  under  which  of 
them  does  this  case  fall?  In  Fink  v.  Ice  Co., 
84  Iowa,  822,  Bl  N.  W.  155,  relied  opon  by 
the  appellant,  the  plaintiff  was  Injured  by 
reason  of  defects  in.  an  ice  slide  and  trestle- 
work  on  which  he  was  employed.  The  plain- 
tiff In  Haworth  y.  Manufacturing  Co.,  87 
Iowa,  706,  61  N.  W.  68,  and  02  N.  W.  323,  was 
iajured  by  reason  of  a  defect  In  a  platform 
on  which  be  was  working.  The  ice  slide  and 
trestlework,  in  one  case,  and  the  platform 
used  In  the  other,  were  furnished  by  the  mns- 
ters,  who  were  charged  with  the  duty  of  us- 
ing reasonable  care  to  make  them  safe,  and 
the  masters  were  held  responsible  for  fall- 
ing to  perform  that  duty.  In  the  case  of 
Railroad  Co.  v.  Holcomb  (Ind.  App.)  36  N.  E. 
39,  it  appeared  that  the  defendant  in  error 
was  injured  while  working  for  the  railway 
company  as  car  repairer,  in  consequence  of 
the  failure  of  the  company  to  give  notice  of 
the  approach  of  an  engine  on  the  track  where 
be  was  at  work.  It  was  held  to  be  the  duty 
of  the  company  to  exercise  reasonable  care  to 
make  and  keep  safe  the  place  where  the  car 
repairer  was  at  work,  and  that  the  failure  of 
its  employes  to  give  the  required  notice  of 
danger  was  the  failure  of  the  company,  for 
which  It  was  responsible.  The  case  of  Rail- 
raad  Go.  y.  Baugh,  149  U.  S.  368,  13  Sup.  Ct 


014,  also  relied  upon  by  the  appellant,  did  not 
decide  any  question  involved  In  this  case;  and 
that  is  true  of  the  case  of  Morton  y.  Railroad 
Co.  (Mich.)  46  N.  W.  111. 

The  charge  of  negligence  made  by  plaintiff 
Is  that  the  scaffold  was  negligently  construct- 
ed, of  materials  which  were  not  suitable  or 
safe;  that  the  defendant  failed  to  furnish  prop- 
er materials  for  It;  that  the  planks  were  not 
properly  fastened  to  the  fops  of  the  trestles 
to  prevent  slipping;  that  the  ladder  furnished 
was  warped,  crooked,  and  unsafe;  that  a 
young  and  Inexperienced  workman  was  placed 
upon  the  scaffold,  without  instruction  with 
respect  to  the  proper  manner  of  using  it,— "by 
reason  of  all  of  which  the  place  of  the  plain- 
tiff's work  was  rendered  unsafe,  and  plaintiff 
was  endangered."  The  evidence  shows  that 
the  trestles  were  strongly  built,  and  so  heavy 
that  four  men  were  required  to  put  them  in 
place.  They  had  been  used  about  the  shops 
for  years,  in  putting  up  shafting,  and  In  doing 
other  work.  The  planks  were  new,  of  suffi- 
cient strength,  and  hi  good  condition.  The 
scaffold  was  made  as  had  been  customary  for 
doing  that  Idnd  of  work,  and  no  accident  from 
its  use  in  that  manner  had  ever  occurred  be- 
fore. It  had  been  in  use  about  eight  hours 
on  the  day  In  question  before  the  accident  oc- 
curred. The  only  appliance  used  in  connec- 
tion with  the  scaffold  which  Is  claimed  to 
have  been  defective  was  the  ladder.  That  vras 
selected  by  Wilde  from  several  which  were 
available  for  the  purpose,  and  was  set  up  by 
him.  It  was  warped  and  a  little  crooked. 
Wilde,  who  testified  In  part  with  the  aid  of 
an  Interpreter,  stated  that  the  ladder  stood 
more  firmly  on  account  of  the  crook  if  leaned 
in  part  against  the  planks,  and,  in  answer  to 
one  question,  stated  that  It  was  so  set  be- 
cause of  that  fact  But  an  examination  of 
his  entire  testimony  shows  that  it  could  be 
used  more  conveniently  if  one  side  rested 
against  the  planks,  and  it  was  so  placed,  at 
least  partly,  for  that  reason.  The  best  and 
safest  way  to  set  the  ladder  was  to  lean  the 
upper  part  wholly  against  the  top  or  platform 
of  the  trestle,  and  there  Is  no  showing  that  It 
could  not  have  been  so  set  and  used  without 
difficulty.  Had  that  been  done,  the  accident 
could  not  have  occurred.  Wilde  was  an  ex- 
perienced mechanic,  accustomed  to  putting  up 
and  repairing  shafting,  and  he  had  charge  of 
the  scaffold  and  ladder.  Kouba  bad  never 
been  on  the  scaffold  before,  but  bis  duties 
while  engaged  upon  it  were  merely  those  of  a 
common  laborer,  and  did  not  require  any  spe- 
cial preparation.  It  Is  argued  that  he  should 
have  been  instructed  In  the  proper  use  of  the 
ladder,  but  It  Is  not  shown  that  he  used  it  im- 
properly. So  far  as  the  facts  are  disclosed 
by  the  evidence,  the  accident  did  not  resuft 
from  any  defect  In  the  trestles,  planks,  or  lad- 
der, nor  from  any  failure  to  construct  the  scaf- 
fold properly,  but  from  an  Improper  and  un- 
necessary setting  of  the  ladder  by  Wilde.  He 
was  directed  by  the  defendant  to  do  the  work 
In  which  he  was  engaged,  bnt  was  not  in- 
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structed  In  regard  to  the  particular  method  In 
which  it  should  be  done.  He  caused  the  tres- 
tles to  1)6  set  and  the  planks  to  be  placed 
upon  them  in  his  own  way,  and  selected  the 
ladder  in  question.  All  the  appliances  thus 
used  belonged  to  the  defendant,  and  were  de- 
signed for  any  use  to  which  they  were  adapt- 
ed. They  were  well  made,  of  good  material, 
and  in  good  condltiou,  and,  so  far  as  is  shown, 
were  suitable  for  the  use  to  which  Wilde  ap- 
plied them,  and  were  safe  when  properly  used. 
The  conclusion  is  unavoidable  that  the  acci- 
dent was  due  to  negligence  on  Wilde's  part. 
It  Is  trae  that  if  the  pianl^s  had  been  properly 
fastened  to  the  trestles,  or  had  there  been  a 
barrier  or  other  contrivance  on  the  platform  of 
the  trestle  to  prevent  the  slipping  of  the 
planlis,  the  accident  would  not  have  happened. 
But  it  was  not,  however,  the  duty  of  the  de- 
fendant to  furnish  appliances  for  the  use  of 
Its  employes  of  such  a  kind  that  accidents 
would  be  Impossible,  but  to  provide  those 
which,  in  the  exercise  of  due  care,  could  have 
been  used  with  reasonable  safety.  Young  t. 
Mattress  Co.,  79  Iowa,  416,  44  N.  W.  693.  It 
was  not  necessary  for  the  defendant  to  have 
anticipated  the  accident  which  happened,  but 
to  exerdse  reasonable  care  and  diligence,  In 
the  light  of  all  existing  circumstances,  to 
guard  against  accidents.  Beatty  y.  Railway 
Co.,  58  Iowa,  248,  12  N.  W.  3S2.  If  the  scaf- 
fold and  ladder  had  been  properly-  used,  they 
would  not  have  made  the  place  where  the 
plaintlET  was  employed  unsafe.  It  is  true  that 
the  negligence  of  Wilde  made  that  place  a  dan- 
gerous one,  but  it  is  also  true,  In  the  same 
sense,  that  every  place  in  which  an  employs 
Is  injured  in  consequence  of  the  negligence  of 
a  co-employ6  is  made  dangerous  by  that  neg- 
ligence. In  Neilson  t.  Gilbert,  69  Iowa,  691, 
23  N.  W.  660,  it  i^peared  that  the  plaintifT  and 
otliers  were  employed  by  the  defendant  as  la- 
borers in  raising  hron  columns  upon  a  build- 
ing, and  placing  them  In  position  with  the  aid 
of  a  derrick.  Une  of  the  men  so  employed 
loosened  a  guy  rope  when  it  should  not  have 
been  done,  and.  In  consequence,  the  derrick 
fell,  and  struck  and  injured  the  plaintiff.  It 
was  contended  by  him  that  the  derrick  was 
improperly  constructed,  and  that  there  was 
not  a  sulUcient  number  of  men  to  do  the  re- 
quired work  with  safety;  but  this  court  held 
that  the  proximate  cause  of  the  accident  was 
the  loosening  of  the  guy  rope,  which  was  neg- 
ligently done  by  a  fellow  servant,  and  for  that 
reason  the  plaintiff  could  not  recover.  In  Benn 
V.  Null,  66  Iowa,  407,  21  N.  W.  700,  It  appear- 
ed that  the  plaintiff  was  injured  by  the  fall 
of  a  scaffold  on  which  he  was  at  work  for  the 
defendant.  The  latter  had  furnished  suitable 
material  for  It,  and  co-employ6s  of  the  plain- 
tiff selected  material  for  and  constructed  the 
scaffold,  without  any  direction  from  the  de- 
fendant, and  in  his  absence.  It  was  held  that 
the  plaintiff  was  seeking  to  recover  for  the 
negUgence  of  a  co-empioy6,  and  that  he  could 
not  recover.  In  Cunningham  v.  Mills  Co. 
(Mass.)  26  N.  E.  235,  it  appeared  that  the  plaUi- 


tUt  was  a  mason  engaged  In  constructing  the 
foundation  for  a  machine  to  be  erected  on  the 
defendant's  premises.  A  carpenter  and  his 
helper  had  erected  a  staging  but  a  short  dis- 
tance away,  to  enable  machinists  to  put  up 
hangers  and  shafting.  A  block  or  scantling 
had  been  placed,  but  not  fastened,  on  the  top 
of  a  horse,  on  which  planks  were  laid.  When 
the  machinists  had  finished  their  work,  the 
staging  was  taken  down.  Two  men,  one  a 
helper  of  the  machinists,  and  the  other  a  help- 
er of  the  carpenter,  dragged  the  horse  away, 
and.  In  doing  so.  It  was  tipped,  and  the  block 
fell  upon  the  plaintiff's  head.  It  was  held,  in 
effect,  that  the  defendant  was  not  liable  for 
the  accident,  and  that  it  was  caused  by  the 
carelessness  of  the  laborers  in  removing  the 
staging.  The  plaintiff  in  Van  Den  Heuvel  v. 
Furnace  Co.  (Wis.)  54  N.  W.  1016,  was  in- 
jured by  the  breaking  of  a  plank  over  which 
he  was  helping  to  carry  charcoal  for  the  de- 
fendant, by  whom  he  was  employed.  The 
plank  had  been  selected  by  a  fellow  workman 
from  a  pile  of  planks  which  had  been  fur- 
nished by  the  defendant  for  different  purposes, 
including  that  for  which  the  broken  plank  had 
been  used.  Some  of  those  planks  were  strong 
enough  for  that  purpose.  It  was  held  that 
the  defendant  was  not  liable,  because  the 
plank  was  selected  by  a  co-employ6  of  the 
plaintiff.  In  Ling  v.  Railway  Co.  (Minn.)  52 
N.  W.  378,  it  appeared  that  the  plaintiff  had 
been  injured  by  the  breaking  of  a  hook  which 
was  being  used  in  the  raising  of  the  flue  sheet 
of  a  locomotive  engine  into  its  proper  place. 
The  hook  had  been  selected  from  other  and 
suitable  ones  lying  about  the  shop,  and  com- 
monly used  for  similar  purposes,  but  was  de- 
fective, and  that  fact  would  have  been  dis- 
closed by  a  proper  examination.  It  was  held 
that  as  the  defendant  had  furnished  proper 
and  safe  hooks,  which  might  have  been  se- 
lected for  use  in  raising  the  flue  sheet,  it  was 
not  responsible  for  the  negligence  of  a  co- 
employ6  of  the  plaintiff  In  selecting  a  defective 
one.  See,  also.  Wood  v.  Heiges  (Md.)  34  AtL 
872. 

The  conclusion  which  the  authorities  require 
OS  to  reach  is  that  this  case  is  not  governed 
by  the  rule  which  controlled  In  the  Fink  and 
Haworth  Cases,  and  in  others  of  like  charac- 
ter, but  that  the  injury  which  the  plaintiff  sus- 
tained was  caused  by  the  negligence  of  a  co- 
employS,  for  which  the  defendant  is  not  liable. 
The  superior  court,  therefore,  properly  direct- 
ed a  verdict  for  the  defendant,  and  Ita  Judg- 
ment is  affirmed. 


LICHTENBERGER  t.  INCORPORATED 

TOWN  OF  MERIDEN. 

(Supreme  Court  of  Iowa.     Dec.  10,  1888.) 

contbibutobt  nsoliobncb— question  vor  jokt 
— Appbal— Review — Weioht  asd  Slt- 

nCIBXCT  OF    BviDEyCB. 

1.  Plaintiff  Stood  on  the  sidewalk  In  front  of 
an  open  cellarway,  extending  halfway  across  the 
walk,  which  was  eight  feet  wide.     While  talking 
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with  an  acqnalntance,  and  watcbiog  hia  shop,  on 
the  opposite  side  of  the  street,  he  stepped  back, 
to  let  a  person  pass,  and  fell  into  the  cellar.  Eeld, 
that  whether  plaintiff,  knowing  of  the  opening, 
was  negligent,  was  tor  the  jury. 

2.  A  judgment  awarding  damages  for  personal 
injuries  wiU  not  be  disturbed  as  excessive  where 
plaintiff's  eridence,  if  credible,  authorized  it. 

Appeal  from  district  court,  Cherokee  county; 
Scott  M.  Ladd,  Judge. 

Action  at  law  to  recover  for  personal  Inju- 
ries alleged  to  have  been  caused  by  negli- 
gence on  the  part  of  the  defendant  There 
was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment in  favor  of  the  plalntUT.  The  defendant 
appeals.     Affirmed. 

Argo  &  McDuffie  and  J.  D.  V.  Smith,  for 
appellant     Brnest  O.  Herrick,  for  appellee^ 

ItOBlNSON,  J.  The  defendant  is  an  incor- 
iwrated  town  in  the  county  of  Oherokee.  On 
the  6th  day  of  May,  1891,  the  plaintiff  feU 
into  a  cellarway  in  a  sidewalk  of  the  defend- 
ant and  received  the  injuries  of  which  he 
complains.  The  accident  occurred  at  the 
store  building  of  O.  W.  Prescott  That  fronts 
eastward  or  a  street  which  extends  from 
north  to  south.  The  sidewalk  at  that  point 
Is  eight  feet  wide.  Between  the  front  door 
and  the  south  side  of  the  building  an  open- 
ing for  a  cellarway  was  cut  through  the 
sidewalk.  It  extended  from  the  building 
four  feet  into  the  walk,  and  was  provided 
with  a  cover  or  door  hinged  on  the  south 
edge.  When  the  door  was  closed,  it  was  level 
with,  and  formed  a  part  of,  the  walk;  and, 
when  it  was  open,  it  was  perpendicular  to 
the  walk,  and  was  hooked  to  the  comer  of 
the  building,  thus  forming  a  barrier  on  the 
south  side  of  the  opening.  When  the  door  , 
was  open,  a  barrier  on  the  north  side  was  ; 
commonly  formed,  by  placing  there  a  shoe 
box  and  a  joist  six  feet  in  length.  The  front 
of  the  oi>ening  was  not  protected.  At  the 
time  of  the  accident,  the  plaintiff  stood  l>e- 
tween  the  opening,  which  was  imcovered,  and 
the  east  edge  of  the  sidewalk,  facing  east- 
ward, conversing  with  an  acquaintance. 
Prescott  came  out  of  the  building,  and  turned 
southward,  passing  between  the  two.  The 
plaintiff  states  that  he  stepped  backward,  to 
permit  Prescott  to  pass,  and  fell  \ato  the 
opening,  to  the  floor  of  the  cellar,  a  distance 
of  not  quite  five  feet  He  claims  to  have 
sustained  permanent  and  serious  injuries 
from  the  fall.  The  amount  allowed  by  the 
jury  for  which  judgment  was  rendered  was 
$2,025. 

1.  There  is  conflict  in  the  evidence  with  re- 
spect to  the  use  of  the  opening,  in  regard  to 
barricades  when  It  was  uncovered,  and  the 
direction  from  which  the  plaintiff  approached 
It  before  the  accident.  His  place  of  business 
was  about  60  feet  further  north,  on  the  op- 
posite side  of  the  street.  Evidence  on  the 
part  of  the  defendant  tends  to  show  that  he 
crossed  the  street  diagonally  from  his  shop 
to  Prescott's  store,  and  that  he  must  tiave 
seen  the  opening  when  he  reached  the  side- 


walk. He  testifies  that  he  went  southward 
on  the  east  side  of  the  street  until  opposite 
the  bank,  which  was  100  feet  south  of  Pres- 
cott's store;  that  he  there  crossed  the  street 
to  the  Ixink,  and  from  there  went  northward 
to  Prescott's  store,  to  look  at  a  colt  which 
was  near  ,it  in.  the  street.  After  talking 
with  the  owner  a  few  minutes,  an  acquain- 
tance came  up,  with  whom  he  conversed,  at 
the  same  time  watching  his  shop,  to  see  if 
any  one  went  into  it  While  be  was  so  em- 
ployed, Prescott  came  out  of  the  store,  as  al- 
ready stated.  The  plaintiff  says  that  Prescott 
"crowded  right  In  between  us,  and  I  stepped 
back,  to  let  Prescott  pass;  and,  when  I  done 
so,  I  fell  into  the  cellar."  He  states  positive- 
ly that  he  did  not  Imow  that  the  cellar  was 
open;  that  as  be  approached  the  building 
from  the  south,  he  saw  a  box,  barrel,  door,  or 
something  else  against  the  building;  but  that 
it  was  common  to  see  l>oxes  or  barrels  in  that 
place,  and  he  did  not  pay  any  attention  to 
what  was  there.  The  cellarway  was  made 
about  two  years  before.  It  is  claimed  by  the 
defendant  that  it  was  rarely  opened,  and  then 
only  for  actual  use,  and  that,  when  it  was 
open,  it  was  carefully  protected.  There  is 
testimony  on  the  part  of  the  plaintiff  that  it 
was  frequently  open,  and  that  it  was  not  al- 
ways protected  when  it  was  open.  We  had 
occasion  to  consider  tills  case  on  a  former 
appeaL  91  Iowa,  46,  58  N.  W.  1058.  That 
involved  the  ruling  of  the  district  court  In 
directing  a  verdict  for  the  defendant,  and 
we  held  that  It  was  erroneous.  The  ruling  in* 
volved  two  propositions:  (1)  That  the  evi- 
dence for  the  plaintiff  did  not  show  that  the 
defendant  was  negligent;  and  (2)  that  It 
showed  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  We  held,  in  effect,  that 
both  propositions  should  have  been  submitted 
to  the  jury.  Our  holding  on  that  appeal  mufit 
be  followed  now  so  far  as  it  is  applicable. 
The  evidence  for  the  plaintiff  was  substan- 
tially the  same  on  the  second  as  it  was  on  the 
first  trial,  and  the  evidence  for  the  defendant 
submitted  on  the  last  trial  merely  created  a 
conflict  in  the  evidence,  which  the  jury  was 
required  to  decide.  Nearly  ail  of  the  cases 
cited  by  the  appellant  and  the  material  points 
pressed  In  argument  were  considered  on  the 
former  appeal,  and  need  not  be  reviewed  here 
There  was  evidence  of  negligence  on  the 
part  of  the  defendant  Whether  the  plaintiff, 
knowing  of  the  opening,  was  negligent  In  not 
having  it  in  mind  when  he  stepped  into  It  or 
whether,  having  knowledge  of  It  his  mind 
was  diverted  from  it  by  circumstances  whlcii 
would  have  diverted  the  attention  of  a  rea- 
sonably prudent  person,  were  questions  prop- 
erly submitted  to  the  jury;  and  the  evidence 
was  sufficient  to  authorize  a  verdict  for  the 
plaintiff.  . 

2.  It  is  said  that  the  amount  allowed  by  the 
jtiry  is  not  warranted  by  the  evidence.  The 
nature  and  extent  of  the  Injuries  sustained 
by  the  plaintiff  were  the  subject  of  much  con- 
troversy in  the  district  court    If  the  testi- 
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mony  offered  In  hia  behalf  was  credible,  lie 
sustained  Injuries,  both  mental  and  physical, 
of  a  very  serions  and  permanent  character, 
which  fully  authorized  the  recovery  of  the 
amotmt  for  which  judgment  was  rendered. 
We  cannot  say  that  the  testimony  so  offered 
was  not  credible. 

Most  of  the  material  questions  discussed  in 
argument  were  determined  on  the  former  ap- 
peal. We  do  not  find  anything  which  af- 
fords sufficient  ground  for  disturbing  the  Judg- 
ment of  the  district  court  It  Is  therefore  af- 
firmed. 


BRADLET  t.  MILLER,  Sheriff,  et  aL 
(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 
▲ttachmbnt — Claim  of  Thibd  Peksos — Noticb 
TO  Sbbripf— Liability  of  Attach- 
ment Plaintiff. 

1.  Under  McClain's  Code,  §  4196,  proTiding 
that  an  officer  stiall  be  protected  from  liability 
for  a  levy  on  property  belonging  to  a  third  person 
anleBE  sucli  person  Rives  notice  that  the  property 
belongs  to  bim,  stating  the  nature  of  bis  interest, 
how  it  was  acquired,  and  for  what  consideration, 
a  notice  to  the  sheriff  given  by  the  claimant  of 
property  taken  under  attachment,  which  fails  to 
state  the  source  of  claimant's  interest,  or  the  con- 
sideration paid  therefor,  is  Insalficient  to  cliarge 
the  officer. 

2.  But,  where  snch  wrongful  levy  was  made 
ander  the  direction  and  authority  of  the  attach- 
ing plaintiff,  notice  is  not  necesoary  in  order  to 
render  such  plaintiff  liable  to  the  claimant  for 
damages  in  trespass  or  trover. 

Appeal  from  district  cotirt,  Calhoun  county; 
Z.  A.  Church,  Judge. 

Action  at  law  for  the  conversion  of  certain 
property  alleged  to  belong  to  plaintiff.  The 
court  sustained  a  demurrer  to  the  plaintiff's 
petition,  and  phiintlff  appeals.    Reversed. 

M.  R.  McCrary  and  Brown  McCrary,  for  ap- 
pellant Stevenson  &  Lavender,  for  appel- 
lees. 

DEEMER,  J.  The  petition  alleges  that  the 
plaintiff  Is  the  owner  of  certain  personal 
property,  which  she  claims  the  defendant 
sheriff,  by  direction  of  bis  co-defendant,  will- 
fully, unlawfully,  and  maliciously  seized,  un- 
der a  writ  of  attachment  issued  against  one 
W.  Bradley,  and  which  they  still  retain,  and 
have  converted  to  their  own  use;  that  she 
gave  notice  to  Miller  of  her  ownership  of  the 
property,  as  by  statute  required,  before  bring- 
ing suit;  but  that  he  refused  to  release  the 
same;  and  sbe  asks  actual  and  exemplarydom- 
ages.  To  the  petition  is  attached  a  copy  of 
the  notice  which  plaintiff  claims  she  served 
upon  the  sheriff.  This  notice  merely  recites 
that  plaintiff  Is  the  owner  of  the  property 
levied  upon;  that  defendants  were  notified 
before  the  levy  that  plaintiff  owned  the  prop- 
erty; and  that  Wallace  knew  all  about  the 
ownership  before  the  levy  was  made.  To 
this  petition  defendants  filed  two  demurrers. 
The  first  one  was  withdrawn  by  permission 
of  the  court  before  the  second  was  filed,  and 
the  ruling  of  tbe  court  was  upon  the  second 


demarrer.  The  grotuds  of  this  demurrer  are 
that  the  notice  served  upon  the  sheriff  is  not 
sufficient  under  the  statute,  and  for  tliat  rea- 
son defendants  are  not  liable  for  converting 
the  property.  This  demurrer  was  sustained, 
and  the  appeal  involves  the  correctness  of  tbe 
ruling. 

Tbe  statute  having  reference  to  the  case  is 
as  follows:  "An  officer  is  bound  to  levy  an 
attachment  on  any  personal  property  in  the 
possession  of  or  that  he  has  reason  to  believe 
belongs  to  the  defendant,  or  on  which  the 
plaintiff  directs  him  to  levy.  But  if  after 
such  levy  he  shall  receive  notice  in  writing 
under  oath  from  some  other  person,  his  agent, 
or  attorney,  that  such  property  belongs  to 
him,  and  stating  tbe  nature  of  his  interest 
and  the  facts  showing  how  he  acquired  snch 
interest  and  for  what  consideration,  such  of- 
ficer may  release  the  property  unless  a  bond 
be  given  as  provided  in  the  next  section. 
But  snch  officer  shall  be  protected  from  all 
liability  by  reason  of  such  levy,  until  he  re- 
ceives snch  written  notice."  McClain's  Oode, 
{  4195.  It  will  be  observed  that  the  notice 
given  the  sheriff  in  this  case  does  not  meet 
the  requirements  of  the  statute.  In  this:  (1) 
It  does  not  state  how  plaintiff  acquired  her 
interest  In  the  property.  (2)  It  does  not  give 
the  consideration  she  paid.  The  notice  is  so 
defective  that  no  action  will  Ue  against  the 
sheriff  for  serving  the  writ  It  is  Insisted, 
however,  that  the  defendant  Wallace  is  re- 
sponsible for  his  trespasB  and  subseqnent 
conversion  of  the  property,  no  matter  wheth- 
er notice  was  given  or  not  A  determination 
of  this  question  necessitates  careful  examina- 
tion of  the  petition,  which  we  may  observe 
is  somewhat  peculiar.  It  charges  that  the 
defendant  Miller,  at  the  instance  and  by  di- 
rection and  order  of  defendant  Wallace,  will- 
fully and  maliciously  seized  the  plaintilTs 
property,  about  November  24,  1894,  and  has 
since  retained  and  converted  the  same  to  his 
own  use,  well  knowing  that  the  property  be- 
longed to  the  plaintiff.  This  action  was  ap- 
parently brought  as  at  common  law  for  the 
conversion  of  the  property,  and,  but  for  the 
statute  we  have  quoted,  there  is  no  doubt 
but  that  It  would  lie  against  both  defendants. 

It  is  elementary  doctrine  that  the  levy  of 
an  attachment  ui>on  the  property  of  a  stran- 
ger to  the  writ  is  a  trespass  on  the  rights  of 
the  owner,  who  may  maintain  either  trover, 
trespass,  or  replevin,  not  only  against  the  of- 
ficer serving  the  writ  but  also  against  the 
plaintiff  in  the  suit  if  it  appears  that  the 
plaintiff  either  directed  tbe  act  or  afterwards 
ratified  It  And,  if  trover  be  brought  no 
demand  on  or  notice  to  tbe  officer  need  be 
proved,  in  the  absence  of  a  statute  requiring 
it  Drake,  Attachm.  S  196;  Shinn,  Attachm.  f 
362.  The  statute  suspends  the  right  of  action 
against  the  officer  until  the  notice  therein 
provided  for  has  t>een  given.  It  does  not  un- 
dertake to  give  the  attaching  plaintiff  protec- 
tion, nor  is  the  giving  of  notice  a  condition 
precedent  to  a  right  of  action  against  him. 
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His  UabUlty  ataads  as  it  was  at  common  law, 
and  If  be  direct  tbe  seizure  of  a  stranger's 
property  under  a  writ  of  attacliment,  and  aft- 
erwards convert  the  property  to  liis  own  use, 
he  is  liable.  The  notice  Is  for  the  protection 
of  the  officer,  who  is  bound  to  leyy  upon  any 
property  which  tbe  plaintiff  directs  him  to 
seize,  and  tbe  primary  object  of  the  statute 
is  to  compel  tbe  officer  to  make  tbe  levy,  and 
protect  him  from  liability  for  so  doing.  Chea- 
dle  y.  Guittar,  68  Iowa,  680,  28  N.  W.  14.  The 
plaintiff  in  attachment  acts  at  his  peril,  and 
there  ia  no  statute  relieving  blm  from  his 
common-law  liability.  Tbe  question  present- 
ed does  not  seem  to  have  been  considered  in 
any  prior  case  in  this  court.  It  was  indirect- 
ly involved  In  the  case  of  Peterson  v.  Foil,  67 
Iowa,  402,  25  N.  W.  677.  We  there  held  that 
tbe  plaintiff  in  an  attachment  suit  was  liable 
in  conversion  for  the  seizure  and  sale  of  the 
property  of  a  stranger,  and  the  statement  of 
the  case  Indicates  that  no  notice  was  given 
the  sheriff  of  the  plaintiff's  ownership.  It 
must  be  borne  In  mind  ttiat  this  is  an  action 
for  conversion,  and  not  an  attempt  to  recov- 
er the  specific  property  levied  upon.  What 
tbe  rule  should  be  If  it  were  an  action  of  re- 
plevin, we  will  not  attempt  to  decide.  The 
cases  of  Atwood  v.  Brown,  72  Iowa,  723,  32 
N.  W.  108,  and  Craig  v.  Fowler,  69  Iowa, 
200,  13  N.  W.  116,  lend  some  support  to  our 
conclusions.  The  demurrer  was  a  Joint  one, 
and  should  have  been  overruled. 

Tbe  record  does  not  show  that  any  Judg- 
ment was  rendered  in  tbe  case.  The  recital 
Is  that  "the  court  sustained  the  demurrer, 
and  that  plaintiff  then  and  there  refused  to 
plead  further,  and  elected  to  stand  on  her 
petition,  and  then  and  there  duly  excepted  to 
the  ruling  of  the  court  In  sustaining  the  said 
demurrer."  In  tbe  case  of  Cowen  v.  Boone, 
48  Iowa,  350,  we  held  that  such  an  order  was 
appealable,  although  no  final  Judgment  was 
entered  or  rendered  by  the  court  No  further 
comment  Is  necessary.  The  court  erred  in 
sustaining  the  defendants'  Joint  demurrer, 
and  Its  mling  la  reversed. 


JACKSON  T.  ADAMS. 
(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 

ROmSOOTIABLB     NOTS  —  CSOKPORATIOX     BsOSS  — 

COHTSNTS  AS  EVIDBXCB— PROOF  OV    SlO- 

SATCRB— ISSTRt'CTJO.V. 

1.  In  an  action  on  a  nonncgotitible  note  made 
In  consideration  of  certain  corporate  stock,  where 
defendant  pleaded  as  a  counterclaim  a  note  made 
by  the  payee  in  consideration  of  stock  in  a  kindred 
corporation  8ut>sequeutly  organized,  and  l>oth 
parties  used  as  evidence  the  books  of  the  originnl 
corporation,  all  of  the  contents  of  the  tiooks  which 
tended  to  enlighten  the  jury  on  tbe  motive  of  the 
parties  and  their  relations  to  each  other  in  carry- 
ing on  the  corporations  was  properly  admitted. 

2.  It  was  not  error  to  instruct  the  jury  that 
they  might  consider  the  condition  of  the  corpora- 
tion at  tbe  time  of  the  trial,  so  far  as  it  might 
have  a  bearing  on  the  agreement  and  trnnsactions 
relating  to  the  promissory  notes  in  controversy. 

8.  Where  witnesses  iuive  testified   aliout  the 


gennineness  of  a  signature,  both  from  comparison 
and  from  familiarity  with  the  signature  of  the  al- 
leged subscriber,  it  is  proper  to  charge  that,  "evi- 
dence of  this  character  being  in  fact  the  result 
only  of  a  comparison  of  the  controverted  signa- 
ture with  the  genuine  signature  of  defendant,  as 
the  same  is  remembered  and  impressed  on  the 
mind  of  the  witness  whose  opinion  is  so  given,  or 
with  the  other  signatures  proved  to  be  those  of 
defendant,  it  is  regarded  by  the  law  as  unsatis- 
factory, and  such  as  ought  not  to  overthrow  the 
positive  and  direct  testimony  of  a  credible  witness, 
who  teotifiee  from  oersonal  knowledge."  Brun- 
er  V.  Wade,  61  N.  W.  261,  84  Iowa,  698,  foUow- 
ed. 

Appeal  from  district  court,  Des  Molnesscoim- 
ty;   James  D.  Smythe,  Judge. 

Action  at  law  upon  a  nonnegotiable  promis- 
sory note.  There  was  a  trial  by  Jury,  which 
resulted  in  a  verdict  for  the  defendant.  Tbe 
plaintiff  appeals  from  a  Judgment  on  tbe  ver- 
dict    Affirmed. 

W.  C.  McArthur  and  0.  Ij.  Poor,  for  appel- 
lant.   Seerley  &  Clarlc,  for  appellee. 

ROTHROCK,  0.  J.  1.  The  note  upon  which 
the  action  is  founded  is  tac  $2,00a  It  is  dated 
February  13,  tSdi,  and  payable  six  months 
after  date.  It  is  made  payable  to  Ezra  A 
Brenlzer  only,  and  it  Is  expressly  stated  in  tbe 
note  that  "It  ia  not  negotiable."  Brenlzer,  tbe 
payee,  assigned  the  note  to  plaintiff,  Jackson. 
The  answer  of  the  defendant  sets  up  a  want  of 
consideration  for  the  note,  and  also  pleads  a 
counterclaim,  founded  upon  a  promissory  note, 
dated  August  13, 1889,  by  which  Brenlzer  prom- 
ised to  pay  to  the  defendant  tbe  sum  of  $1,875, 
with  Interest  from  date  at  the  rate  of  8  per  cent, 
per  annum.  The  case  was  tried  upon  the  is- 
sues thus  made.  There  is  really  no  question  in 
the  case  that,  if  tbe  note  of  $1,876  is  a  valid 
Instrument  as  between  Brenlzer  and  the  de- 
fendant it  is  a  complete  discharge  of  any  obli- 
gation of  tbe  defendant  to  pay  the  note  upon 
whidi  tbe  suit  was  brought  In  other  words, 
tbe  note  executed  by  Adams  being  nonnegotia- 
ble, and  payable  to  Brenlzer  only,  any  legal 
defense  against  the  note  is  avallatde  as  against 
Jackson,  the  assignee. 

We  have  stated  tbe  issues  In  a  general  way. 
It  should  be  further  stated  that  tbe  plaintiff 
filed  a  reply,  from  which  It  appears  that  Bren- 
lzer gave  the  note  of  $1,873  to  the  defendant  for 
certain  sliares  of  stock  in  a  corporatton  named 
tbe  Tinkham  Smoke  Consumer  Company,  which 
Brenlzer  purchased  from  one  Smith,  and  for 
which  pinx!hase  Adams  furnished  the  money, 
and  the  note  was  given  to  Adams  by  Brenlzer. 
It  Is  alleged  in  the  reply  that  the  purchase  of 
the  stock  from  Smith  for  $1,875  Included  also 
a  promissory  note  of  said  corporation  for  $1,- 
431.73,  payable  on  demand,  and  also  certain 
claims  or  accounts  owing  to  said  company 
v^ch  had  been  assigned  to  Smith;  that  Brenl- 
zer delivered  to  the  defendant  the  note  of  the 
corporation,  and  the  said  accounts  and  claims 
as  security  for  the  payment  of  the  note,  for 
$1,875;  and  that  It  was  verbally  agn*eed  be- 
tween Brenlzer  and  Adams  that  the  first  money 
paid  to  tile  corporation  in  its  business  should  be 
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applied  towardB  the  pajrment  of  the  note  for 
$1,431.73,  wltb  Interest;  and  that  such  pay- 
ment should  be  a  credit  on  note  of  Brenizer  for 
$1,875,  and  the  balance  to  be  paid  out  of  the 
proceeds  of  the  business  of  the  company  due  to 
Brenizer,  after  paying  expenses.  It  should 
also  be  stated  that  the  defense  of  want  of  con- 
sideration for  the  note  In  suit  la  founded  upon 
a  claim  by  Adams  that  it  was' a  mere  accom- 
modation to  Brenizer,  without  any  money  or 
property  being  delivered  to  Adams  therefor; 
but  that  it  was  to  enable  Brenizer  to  obtain 
possession  of  some  stock  or  assets  of  another 
corporation.  If  the  testimony  of  Adams  in  ref- 
erence to  the  want  of  consideration  for  the  note 
Is  true,  it  was  a  complete  defense  to  the  action. 
A  great  volume  of  testimony  was  taken  as  to 
the  business  relations  between  Adams  and 
Brenizer.  This  evidence  cannot  be  set  out 
here  in  a  way  to  be  understood  by  the  gen- 
eral reader  without  unnecessarily  extending 
the  opinion. 

It  appears  that,  when  Brenizer  bought  bis 
stock  In  the  corporation,  he  was  the  owner  of 
one-thhrd  of  the  stock,  and  Adams  owned  two- 
thirds.  They  undertook  to  introduce  and  sell 
the  smoke  consumer.  As  we  understand  the 
evidence,  their  manner  of  proceeding  was  to  use 
the  device  for  consimiing  smoke  oniy  for  the 
purpose  of  selling  territory  to  others,  and  thus 
to  dispose  of  the  patent.  It  was  not  a  patent 
right  which  sold  on  its  own  merits  to  the  trade 
generally.  The  parties  traveled  the  country 
from  Denver  to  Boston.  They  sold  territory, 
and  took  notes  for  large  amounts,  upon  which 
but  a  small  part  was  collected.  Brenizer  form- 
ed a  new  corporation  in  Boston,  called  the  New 
Draft  Combustion  Company.  That  corporation 
Iiad  no  capital  stock  excepting  the  patent  of  the 
Tinkham  Smoke  Consumer  Company.  After- 
wards Brenizer  went  to  Chicago,  and  became 
the  owner  of  $15,000  of  stock  in  a  corporation 
called  the  Butman  Furnace  Company.  He  ne- 
gotiated with  Adams  to  sell  him  $11,500  of  stock 
in  that  company.  During  these  negotiations, 
Adams  executed  the  note  In  suit.  The  books  of 
account  of  the  Tinkham  Smoke  Consumer  Com- 
pany were  Introduced  In  evidence.  They  were 
referred  to  by  the  witnesses  for  each  party.  Hie 
plaintiff  objected  to  the  introduction  of  that  part 
of  the  books  which  showed  the  financial  oondi- 
tioD  of  the  company  In  July  and  In  the  fall  of 
1800.  The  objection  was  overruled.  It  Is  con- 
tended In  behalf  of  the  plaintiff  that  this  ruling 
was  error,  because  the  evidence  objected  to  did 
not  tend  to  prove  any  issue  In  the  case.  We 
have  stated  the  course  of  business  of  Adams 
and  Brenizer  In  a  general  way,  for  the  purpose 
of  saying  that,  as  both  parties  used  the  books 
of  the  corporation  as  evidence,  all  of  the  con- 
tents of  the  books  which  in  any  manner  ex- 
plained or  tended  to  enlighten  the  jury  on  the 
motives  and  purposes  of  the  parties  and  their 
relations  to  each  other  in  carrying  on  these  ox- 
poratlons,  none  of  which  were  founded  upon 
any  substantial  basis,  were  properly  submitted 
to  the  jury. 

2.  The  plaintiff  excepted  to  the  tenth  para- 


graph of  the  charge  to  the  jury.  In  whldi  tbe 
jury  were  directed  that  the  present  condition  of 
the  corporation  might  be  considered  by  them 
so  far  as  the  same  might  have  a  bearing  upon 
the  agreement  and  transactions  of  the  defend- 
ant and  Brenizer,  relating  to  the  promissory 
notes  in  controversy.  We  do  not  think  the  as- 
signment of  error  attacking  fhis  histruction  was 
well  taken.  In  view  of  the  course  of  business 
pursued  by  these  parties. 

3.  The  eleventh  paragraph  of  the  Instructions 
to  the  Jury  is  as  follows:  "(11)  Certain  wit- 
nesses have  tesUfled  before  jrou  as  to  theh:  opin- 
ion respecthig  the  genuineness  of  the  alleged 
signature  of  the  defendant  to  one  of  the  papers 
introduced  hi  evidence  In  the  case;  and  it  will 
be  proper  for  the  jury  to  carefully  consider  the 
testimony  of  the  said  witnesses,  and  to  give  it 
such  weight  and  value  as  It  is  justly  entitled  to. 
taUng  into  account  the  experience  and  Icnowl- 
edge  of  the  witnesses  about  the  matter  concern- 
ing which  their  opinion  has  been  given.  But 
it  Is  proper  here  to  observe  that,  evidence  of 
this  character  tieing  in  fact  the  result  only  of  a 
comparison  of  the  controverted  signature  with 
the  genuine  signature  of  the  defendant,  as  the 
same  is  ronembered  and  hnpressed  iQ)on  the 
mind  of  the  witness  whose  opinion  Is  so  given, 
or  with  the  other  signatures  proven  to  be  those 
of  the  defendant,  it  is  regarded  by  the  law  as 
unsatisfactory,  and  such  as  ought  not  to  over- 
throw the  positive  and  direct  testimony  of  a 
credible  wirness  who  testifies  from  personal 
knowledge."  This  instruction  is  assailed  by 
cotmsel  for  appellant,  not  so  much  as  being  ab- 
stractly  erroneous  as  that  it  leaves  out  of  con- 
sideration the  fact  that  Brenizer  testified  as  a 
witness  that  Adams  signed  the  paper.  That 
fact  was  in  no  manner  withdrawn  from  the 
consideration  of  the  jur^.  Brraiizer  testified  as 
a  witness,  without  objection,  that  it  was  Adams' 
signature.  All  of  the  law  upon  any  one  ques- 
tion Is  not  required  to  be  given  In  any  one  par- 
agraph of  the  charge.  It  is  further  claimed 
that  the  experts  who  testified  that  the  signature 
in  question  was  that  of  Adams  were  not  ex- 
perts who  testified  by  comparison  merely,  but 
they  were'  familiar  with  his  signature.  As  we 
understand  the  instruction,  it  is  not  limited  to 
witnesses  who  testify  by  mere  comparison.  It 
recognizes  the  fact  that  the  witnessea  consider- 
ed the  contested  signature  of  the  defendant 
with  "bis  genuine  signature  as  the  same  is  re- 
membered and  impressed  upon  the  mind."  This 
is  the  mental  operation  required  of  an  expert 
who  testifies  from  his  knowledge  of  the  hand- 
writing in  dispute,  and  not  from  mere  compari- 
son. The  instruction  was  not  erroneous.  It  Is 
In  substantial  accord  with  an  Instruction  ap- 
proved by  this  court,  under  substantially  the 
same  state  of  facts,  in  Bruner  t.  Wade,  84 
Iowa,  698,  51  N.  W.  251. 

4.  Lastly,  It  is  contended  that  the  verdict  of 
the  jury  is  contrary  to  the  evidence.  We  do 
not  concur  In  this  claim.  Taking  all  of  the 
facts  disclosed  In  evidence,  it  presented  such  a 
case  as  authorized  a  verdict  for  either  party. 
The  judgment  of  the  district  court  is  affirmed. 
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STATE  T.  BEABOUT. 

(Supreme  Court  of  Iowa.     Dec  10,  1896.) 

Crimihai.  Law— LiMiTiNO  Number  or  Witnesses 
—  Rape— IssTRiCTioNS. 

1.  It  la  within  the  power  of  the  district  court 
to  limit  the  number  of  witnesses  who  may  be  used 
by  a  defendant  for  impeaching  purposes. 

2.  An  instruction  on  a  trial  fur  rape  that  if  the 
jury  find  that  the  prosecutrix  did  not  consent  to 
the  act  of  intercourse,  directly  or  by  inference, 
they  will  be  justified  in  finding  that  it  was  b^ 
force,  while  not  to  be  approved,  may  not  consti- 
tute prejudicial  error  when  considered  with  the 
other  instructions. 

3.  Where  the  only  question  contested  on  a  trial 
for  rape  was  as  to  the  consent  of  the  prosecutrix 
ta  the  act  of  intercourse,  it  is  unnecessary  to  in- 
stmct  the  jury  that  the  crime  charged  includes 
the  oSoise  of  assault  and  battery. 

Appeal  from  district  court,  Taylor  county; 
H.  M.  Towner,  Judge. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  rape,  committed  upon 
the  person  of  Myrtle  Bristow,  and  he  appeal- 
ed from  the  sentence  or  Judgment  of  the  dis- 
trict court     Aflirmed. 

L.  T.  McGoun  and  J.  R.  McCoun,  for  appel- 
lant MUtcm  Remley,  Atty.  Gen.,  and  Jesse 
A.  Miller,  for  the  State. 

ROTHROOK,  C.  J.  The  crime  with  which 
the  defendant  was  charged  was  alleged  to 
have  1>een  committed  on  the  30th  day  of  Sep- 
tember, 189&.  The  defendant  Is  a  married 
man,  and  at  the  time  of  the  trial  he  was  28 
years  of  age,  and  engaged  In  keeping  a  drug 
store  at  Hopkins,  a  village  In  the  state  of 
Missouri,  near  the  Iowa  state  line,  and  about 
10  miles  from  Bedford,  the  county  seat  of 
Taylor  county.  In  this  state.  The  complain- 
ing witness.  Myrtle  Bristow,  arrived  at  the 
age  of  16  years  on  the  24th  day  of  November, 
1S95,  some  2  months  after  the  crime.  If  any, 
was  committed.  It  does  not  appear  that  she 
was  abnormally  developed  physically.  On 
the  contrary,  some  of  the  witnesses  in  the 
case  spoke  of  her  and  a  companion,  of  about 
the  same  age,  who  was  with  her  when  the  al- 
leged crime  was  committed,  as  little  girls. 
It  appears  that  she  and  her  companion,  who 
was  named  Edith  Corwin,  were  schoolmates. 
On  the  morning  of  September  30,  1896,  they 
went  to  school,  and  the  teacher  or  superin- 
tendent of.  the  school  susi)ended  them  from 
further  attendance,  for  what  was  thought  to 
be  improper  conduct,  tending  to  demoralize 
the  morals  of  the  school.  Immediately  upon 
being  suspended  they  left  the  town,  and 
walked  to  Bedford,  a  distance  of  10  miles. 
They  did  not  return  to  their  homes,  and  their 
families,  on  making  inquiry  about  them, 
learned  that  they  were  at  Bedford,  and  an  ar- 
rangement was  made  to  have  them  brought 
home.  The  defendant  and  one  Lewis  learned 
that  the  girls  were  at  Bedford,  and  they  pro- 
cured a  single-seated  buggy,  and  drove  to 
that  place,  and  ascertained  that  the  girls  had, 
through  directions  from  their  families,  been 
found  by  the  marshal  of  Bedford;   and  they 


were  being  kept  by  him,  awaiting  some  one 
who,  they  were  advised,  would  come  from 
Hopkins  to  take  them  home.  The  defend- 
ant appeared  at  the  place  where  the  girls 
were  at  about  10  o'clock  that  night,  and  rep- 
resented that  be  had  come  after  the  children, 
to  take  them  home.  After  some  parley  with 
the  marshal,  he  consented  to  let  the  defend- 
ant take  them  to  Hopkins.  The  marshal  re- 
quired him  to  bring  the  buggy  where  the 
girls  were,  and  they  started  on  their  way. 
The  defendant  assured  the  marshal  that  he 
was  all  right,  a  married  man,  and  that  he  tan 
a  drug  store  in  Hopkins.  When  they  had 
driven  about  two  blocks  south  and  a  block 
west  they  found  Ewing  in  waiting.  He  got 
into  the  buggy,  and  they  left  the  town,  on 
the  way  to  their  homes.  While  on  the  way, 
they  stopped,  and  got  out  of  the  buggy;  and 
Beabout  had  sexual  Intercourse  with  the  pros- 
ecuting witness,  and  Ewing  with  Edith  Cor- 
win. There  is  no  conflict  in  the  evidence  as 
to  the  fact  of  sexual  intercourse.  The  four 
parties  to  the  acts  were  all  examined  as  wit- 
nesses on  the  trial.  They  differed  as  to  dis- 
gusting details,  and  their  testimony  will  not 
be  repeated  here.  Beabout  and  both  the 
girls  testified  that  they  stopped  and  got  out 
of  the  buggy  twice  on  the  way.  Ewing  ap- 
peared to  have  remembered  of  but  one  stop. 
The  prosecuting  witness  testified  that  the 
first  time  Ewing  attempted  to  have  Inter- 
course with  her,  and  that  she  successfully 
resisted  him,  and  that  during  that  time  Be- 
about  had  intercourse  with  Edith  Corwin, 
and  that  at  the  second  halt  in  the  journey 
the  defendant  dragged  her  out  of  the  buggy, 
and,  notwithstanding  her  resistance,  he  over- 
powered her,  and  accomplished  his  purpose. 
The  party  arrived  at  Hopkins  at  alK>ut  2 
o'clock  in  the  morning.'  The  girls  were  let 
out  of  the  buggy  some  distance  from  their 
homes.  Myrtle  went  to  her  home,  and  It 
was  at  once  discovered  that  something  un- 
usual had  happened.  Her  underclothing  was 
bloody.  She  was  greatly  excited,  and  cried, 
and,  after  some  hours,  told  her  mother  that 
she  had  been  ravished  by  Beabout 

We  have  thus  far  stated  facts  which  are 
practically  undisputed,  except  as  to  the  man- 
ner in  which  the  two  men  gratified  their  de- 
sires. They  testified  in  the  most  positive 
terms  that  there  was  no  fwce  used,  but  that 
the  girls  were  willing  and  anxious  to  have 
sexual  intercourse  with  them.  On  the  other 
hand.  If  the  testimony  of  the  girls  is  to  l>e  be- 
lieved, both  of  the  men  were  guilty  of  the 
crime  charged  in'  the  indictment,  and  the  at- 
tending circumstances  were  of  the  most  bru- 
tal and  revolting  character. 

The  main  contention  of  counsel  for  appel- 
lant Is  that  the  verdict  was  against  the  evi- 
dence, and  that  a  new  trial  should  have  been 
granted  for  that  reason.  Much  of  the  argu- 
ment in  behalf  of  appellant  is  devoted  to  a 
review  and  an  analysis  of  the  testimony  of 
the  witnesses,  and  counsel  for  the  state,  fol- 
lowing the  same  lines,  discuss  the  questions. 
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and  claim  that  tbe  erldence  of  guilt  is  abso- 
lutely conduslre.  It  Is  not  oiur  practice  to 
rcTlew  the  evidence  In  detalL  After  care- 
fully examining  the  whole  record,  we  think 
(he  rerdict  la  not  only  supported  by  sufficient 
evidence,  but  that  any  other  result  than  a  ver- 
dict of  guilty  ought  not  to  have  been  expect- 
ed. It  iB  true  that  the  general  reputation  of 
the  prosecutrix  and  her  companion  for  chasti- 
ty and  moral  character  was  attaclxed,  and 
witneesea  testlfled  to  facts  which  indicated 
that  they  were  wayward  children;  but  wit- 
nesses on  the  part  of  the  state  testlfled  other- 
wise, and  that  question  was  fairly  submitted 
to  the  Jury.  There  are  some  features  of  the 
case  that,  In  our  opinion,  fully  sustain  the 
testimony  of  the  two  girls.  Our  most  im- 
portant fact  Is  the  condition  of  the  prosecut- 
ing witness  when  she  arrived  at  her  home. 
Her  clothing  and  all  her  acts  and  demeanor 
showed  unmistakably  that  she  had  been  out- 
rageously abused;  and  a  most  controlling 
consideration  is  that,  about  48  hours  after  the 
affair  occurred,  two  respectable  physicians 
ouide  a  physical  examination  of  the  prosecut- 
ing witness,  and  the  Jury  were  fully  warrant- 
ed In  finding  from  their  testimony  that  the 
sexual  Intercourse  with  the  defendant  was  the 
first  time  that  she  had  ever  engaged  in  that 
act  If  the  Jury  found  that  the  physicians 
testlfled  truthfully,  they  might  well  conclude 
that,  while  she  was  in  some  respects  a  way- 
ward girl,  she  had  not  surrendered  her  per- 
son to  the  lust  of  any  man.  We  will  not  set 
out  the  testimony  of  the  physicians. 

2.  It  is  urged  that  the  court  erred  In  over- 
ruling an  objection  to  a  question  asked  the 
defendant  oa  cross-examination  as  to  whether 
be  went  to  Bedford  for  the  purpose  of  having 
intercourse  with  the  girls.  The  objection  was 
not  well  taken.  The  witness  had  stated  in 
his  examination  that  he  went  to  Bedford  "to 
have  some  sport  with  the  girls."  It  was 
strictly  proper  to  ask  him  whether  he  meant 
by  that  expression  that  his  intention  was  to 
hare  Intercourse  with  them.  It  was  also  fair- 
ly within  the  line  of  cross-examination  to  ask 
him  If  he  did  not  know  that  such  intercourse 
would  be  a  crime.  Other  objections  were 
made  to  questions  asked  the  defendant  on 
cross-examination,  which  we  do  not  think  de< 
mand  special  mention.  They  are  of  no  more 
consequence  than  those  above  considered. 

3.  There  Wdiv  witnesses  called  by  the  state 
and  the  defendant  for  the  purpose  of  impeach- 
ing and  sustaining  the  character  of  other  wit- 
nesses. It  appears  that  the  court  made  a 
ruling  limiting  the  number  of  five  Impeaching 
witnesses  in  behalf  of  each  party.  The  de- 
fendant. In  a  motion  for  a  continuance,  had 
set  out  facts  which  It  was  claimed  wit- 
nesses would  testify  to  If  present  The 
state  admitted  that  the  witnesses  would  so 
testify  If  produced,  and  the  motion  to  con- 
tinue the  cause  was  overruled.  That  part 
of  the  motion  which  set  out  the  evidence  of 
the  absent  witnesses  was  read  to  the  Jury,  as 
testimony  to  be  considered  the  same  as  if  the 


witnesses  had  been  present  and  testlfled  In 
the  presence  of  the  Jury.  The  testimony  of 
other  Impeaching  witnesses  was  Introduced 
by  the  defendant  and,  after  the  testimony 
of  more  than  five  was  Introduced,  the  state 
asked  that  the  rule  be  enforced,  and  objected 
to  further  testimony  on  tliat  point,  and  the 
objection  w-is  sustained.  The  defendant  ex- 
cepted to  the  ruling,  and  asked  to  introduce 
the  depositions  of  two  other  witnesses.  This 
ruling  of  the  court  is  claimed  to  be  erroneous. 
The  power  of  the  court  to  limit  the  number 
of  witnesses  upon  a  given  point  is  not  an 
open  question  In  this  state.  In  Bays  v.  Her- 
ring, 51  Iowa,  286,  1  N.  W.  658,  and  Bays  v. 
Hunt  60  Iowa,  251,  14  N.  W.  785,  this  court 
sustained  such  a  rule  as  applicable  to  general 
impeaching  testimony.  The  enforcement  of 
such  a  rule  is  witliln  the  discretion  of  the 
district  court  and  we  discover  no  reason  for 
holding  that  the  discretion  was  abused. 

4.  It  is  contended  that  the  last  part  of  the 
eighth  paragraph  of  the  charge  of  the  court 
to  the  Jury  is  erroneous.  It  is  in  these  words: 
"If  In  the  case  at  bar,  you  find  that  defend- 
ant had  sexual  intercourse  with  the  prosecut- 
ing witness.  Myrtle  Bristow,  at  the  time  and 
place  mentioned  In  the  Indictment  and  that 
the  said  Myrtle  Bristow  did  not  consent  to 
such  intercourse,  directly  or  by  inference, 
then  you  would  be  Justified  In  finding  such 
Intercourse  was  by  force,  within  the  meaning 
of  the  law."  It  is  said  that  this  part  of  the 
cliarge  of  the  court  is  erroneous,  because  its 
tendency  was  to  lead  the  Jury  to  believe  that 
the  burden  of  proof  was  on  the  defendant  to 
show  that  the  prosecutrix  consented  to  the 
intercourse.  The  case  of  State  v.  Pbllpot 
(Iowa)  66  N.  W.  731,  Is  dted  as  sustaining  the 
proposition  that  the  instruction  is  erroneous. 
An  examination  of  that  case  will  show  that 
the  Judgment  was  reversed,  but  not  on  the 
ground  that  the  instruction,  when  taken  In 
connection  with  the  whole  charge,  was  erro- 
neous. It  is  true  that  the  part  of  the  In- 
struction objected  to  was  in  the  same  lan- 
guage in  both  cases;  and  this  court  in  Phil- 
pot's  Case,  said:  "We  refer  to  it  in  order  that 
we  may  not  by  silence,  seemingly  approve 
the  charge,  as  being  a  correct  abstract  propo- 
sition of  the  law."  Without  setting  out  the 
other  parts  of  the  instructions.  It  is  sufficient 
to  say  that  while  it  is  true  the  pse  of  the 
words  "did  not  consent  to  such  intercouiae, 
directly  or  by  inference,"  do  not  of  them- 
selves express  the  thought  that  the  state  is 
required  to  prove  the  want  of  consent  yet 
when  considered  with  othor  parts  of  the 
charge,  they  are  not  open  to  any  valid  objec- 
tion. The  Jury  were  instructed  again  and 
again.  In  the  most  positive  terms,  that  the 
prosecution  must  show  that  the  act  waa  done 
by  force,  and  against  the  will  of  the  com- 
plaining witness. 

6.  It  Is  urged  that  the  county  attorney.  In 
the  closing  argument  to  the  Jury,  waa  gailty 
of  misconduct,  by  maldng  inflammatory  re- 
marks,   calculated    to    prejodloe    ttae    Joiy 
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against  the  defendant,  and  that  he  misstated 
testimony,  and  made  assertions  not  warrant- 
vd  by  the  evidence,  and  tliat  a  new  trial 
should  have  been  awarded  for  that  reason. 
Sevetal  pages  of  the  alistract  consist  of  what 
Is  claimed  to  be  part  of  the  argument  ob- 
jected to.  It  does  not  appear  that  any  ob- 
jection was  made  to  the  argument  when  it 
was  made,  and  the  record  does  not  show  tliat 
It  was  incorporated  In  the  blli  of  exceptions. 
But,  whether  it  was  or  not,  we  do  not  tblnlt 
tliat  there  was  any  such  misconduct  as  to  re- 
<iulre  a  reversal  of  the  Judgment 

6.  The  court  instructed  the  Jury  that  the 
crime  of  rape  included  an  assault  with  intent 
to  commit  a  rape  and  a  simple  assault  Coun- 
sel claim  that  the  court  erred  In  falling  to 
Instruct  the  Jury  that  the  crime  cliarged  in- 
cluded an  assault  and  battery.  We  do  not 
Uilnli  there  was  any  reversible  error  in  this 
omission  in  the  charge.  It  Is  not  necessary 
to  Include  the  minor  offenses  in  the  Instruc- 
tions in  all  cases.  Where  the  evidence  shows 
beyond  question  that  if  the  defendant  was 
guilty  of  the  offense  charged,  if  guilty  at  all, 
because  the  Intercourse  was  by  force  and 
against  the  will  of  the  prosecuting  witness, 
the  offense  committed  was  rape.  If  it  was 
by  consent  of  the  parties  to  It,  no  assault  or  as- 
sault and  battery  was  committed.  See  State 
T.  Ckjle,  03  Iowa,  695,  17  N.  W.  183;  Stote  v. 
Casford.  76  Iowa,  330,  41  N.  W.  32. 

7.  The  defendant  was  sentenced  to  20  years' 
Imprisonment  In  the  i>enltentlary.  It  Is  Insist- 
ed that  the  punishment  is  excessive.  It  Is 
provided  by  section  51G0,  McClaln's  C!ode, 
that  a  person  guilty  of  the  crime  of  rape 
"shall  be  punished  by  Imprisonment  In  the 
penitentiary  for  life  or  any  term  of  years." 
A  full  consideration  of  all  the  evidence  in  the 
case  impresses  us  with  the  thought  that  we 
ought  not  to  disturb  the  Judgment  of  the  dis- 
trict court 

There  are  other  questions  presented  by 
cotmsel  for  appellant,  which  we  do  not  think 
demand  special  consideration.  The  Judg- 
ment of  the  district  court  is  affirmed. 


WAIiLKR  et  al.  v.  HINTRAOBR  et  al. 
(Supreme  Oonrt  of  Iowa.     Dec.  10,  1806.) 

APPSAL— RbVIBW  or  EVIDRNCB. 

Defendants,  to  sustain  the  Issue  that  a  no- 
tice to  redeem  m>m  tax  sale  was  served  Aogust 
13tb,  Introduced  the  return  of  service,*  and  the 
affidavit  of  defendant  that  he  had  served  such  no- 
tice on  said  day.  The  papers  were  in  the  hand- 
writing of  the  defendant,  except  the  slKuatures 
to  the  affidavit  The  papers  were  marked  filed  In 
the  treasurer's  office  as  of  such  date.  The  dates, 
and  the  words,  "Filed  this  11th  day  of  AuKUst,'' 
were  in  the  handwriting  of  defendant  Plaintiffs 
were  positive  tliat  the  papers  were  not  served  un- 
til Angnst  13tb.  The  credibility  of  the  person 
tervinK  the  papers  wns  successfully  attacked. 
Beld.  that  a  finding  that  the  service  was  made 
on  Angnst  13th  would  not  be  disturbed. 

Appeal  from  district  court,  Dubuque  county; 
J.  Ik  Busted,  Judge. 


Plaintiffs  bring  this  action  In  equity  to  cancel 
a  certain  tax  deed.  Issued  by  the  treasurer  of 
Dubuque  county,  to  the  defendant  William 
Hlntrager,  and  for  an  order  requiring  Paul 
Traut,  treasurer,  to  sign  a  certain  certificate  of 
redemption  from  tax  sale  of  the  land  covered 
by  said  deed.  The  defendants,  Hlntrager  and 
Traut,  answered  separately,  and  the  defendant 
Hlntrager,  by  way  of  cross  petition,  asked  that 
Patrick  T.  Ward.  Bernard  Ward,  and  John 
Ward  be  made  parties,  and  that  his  (Hhitra- 
ger's)  title  to  said  land  be  established  as  against 
the  plaintiffs  and  said  Wards,  and  all  persons 
claiming  under  or  through  them,  and  that  he  be 
awarded  the  possession  of  said  land,  and  for 
C08t&  Bernard  Ward  and  John  Ward  made 
default  Patrick  T.  Ward  answered  said  cross 
petition,  and  thereafter  said  Patrick  Ward,  by 
his  guardian,  Bernard  Ward,  filed  an  amended 
and  substituted  answer  asking  the  same  relief 
prayed  for  by  the  plaintiffs,  or  that  he  be  al- 
lowed to  redeem  for  his  ward  by  paying  the 
amount  legally  due.  The  Issues  and  facts  will 
appear  in  the  opinion  so  far  as  it  may  be  nec- 
essary to  state  the  same  In  considering  the 
questions  argued.  Decree  was  entered  in  favor 
of  the  plaintiffs  and  Patrick  T.  Ward  substan- 
tially as  prayed.  Defendant  William  Hlntra- 
ger appeals. 

r 

Powers,  Lacy  &  Brown,  for  appellant 
Ix)nguevllle  &  McCarthy,  for  appellees. 

GIVEN,  J.  1.  But  two  isBues  are  presented 
In  argument,  namely:  (1)  Whether  plaintiffs' 
redemption  was  in  time,  or,  in  other  words, 
whether  apipellont's  notice  to  redeem  was  serv- 
ed on  Ann  and  Patrick  T.  Ward  on  the  11th 
or  on  the  13th  day  of  August  1892.  (2)  Wheth- 
er, under  the  facts,  plaintiffs  or  Patrick  T. 
Ward  are  entitled  In  equity  to  redeem.  The 
following  Is  a  sufficient  statement  of  the  facts 
for  the  purposes  of  these  questions:  Ann  Ward, 
and  Patrick  Ward,  her  son,  were  for  many 
years  the  owners  of  the  land  In  question,  and 
occupied  It  as  their  home.  On  AprU  0,  1880, 
they  executed  a  mortgage  on  the  land  to  plain- 
tiffs' testator,  and  on  December  13,  1889,  ex- 
ecuted another  mortgage  thereon  to  the  plain- 
tiffs. In  September,  1892,  plaintiffs  caused 
said  mortgages  to  be  foreclosed,  and  on  Jan- 
uary 6,  1803,  purchased  the  land  at  the  fore- 
closure sale,  receiving  the  sheriff's  certificate 
therefor,  which  they  now  hold.  Plaintiffs 
agreed  with  Patrick  Ward  to  extend  the  thne  to 
redeem  from  said  foreclosure  sale,  giving  him 
the  right  to  sell  the  property,  and  that  any  sur- 
plus realized  after  paying  the  mortgages  should 
be  his.  On  December  7,  1885,  this  land  was 
sold  to  the  appellant  for  the  taxes  of  1884,  for 
$80.16.  In  Augtist  1892,  the  appellant  caused 
notice  of  redemption  to  be  served  upon  Ann 
Ward  and  Patrick  Ward.  Appellant  claims 
that  this  service  was  made  on  the  11th  day  of 
August,  while  plaintiffs  and  Patrick  Ward 
claim  that  It  was  made  on  the  13th.  On  the 
11th  day  of  November,  1802,  the  plaintiffs  paid 
to  the  county  auditor  the  amount  then  required 
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to  redeem  the  land  from  said  tax  sale,  and  re-  i 
celved  from  the  auditor  his  certificate  of  such 
redemption.  On  the  same  day  they  presented 
eald  certificate  to  the  defendant  Traut,  county 
treasurer,  to  be  countersigned  by  him,  where- 
upon he  entered  thereon  the  following:  "Pre- 
sented for  counter  signature  Nor.  11,  1892.  Re- 
fused to  sign  and  enter  because  deed  had  al- 
ready been  applied  for  and  Issued."  It  appears 
that  on  said  11th  day  of  November,  1892,  and 
before  said  certificate  was  presented  to  be  coun- 
tersigned, the  defendant  treasurer  had  Issued 
to  appellant  a  tax  deed  for  said  lands  In  pursu- 
ance of  said  tax  sale  and  said  notice  to  re- 
deem. 

There  is  no  dispute  as  to  the  foregoing  facts 
except  as  to  the  date  on  which  appellant's  no- 
tice to  redeem  was  served.  It  further  appears 
that  on  November  30,  1887,  Ann  Ward,  accom- 
panied by  her  son  John,  applied  at  the  ofBce  of 
the  coimty  treasurer  for  the  purpose  of  paying 
the  taxes  due  against  said  land.  One  of  the 
clerks  In  the  oflSce,  whose  duty  It  was  to  re- 
ceive taxes  and  give  receipts,  proceeded  to  as- 
certain the  amoimt  due  on  that  day,  going  to  the 
auditor's  office  for  that  purpose,  but  it  does  not 
appear  that  Ann  Ward  or  her  son  knew  that 
he  went  to  the  auditor's  oflBce,  or  that  It  was 
necessary  to  do  so.  This  clerk  told  Mrs.  Ward 
that  the  amount  due  was  $143.75,  and  gave  her 
a  memorandum  In  writing  to  that  efTect.  John 
Ward  Insisted  that  the  taxes  were  not  so  high, 
that  there  was  some  mistake,  and  said  they 
would  see  Mr.  Meyer,  the  then  treasurer.  Mrs. 
Ward  and  her  son  called  on  the  treasurer  at 
his  residence  on  the  same  day,  and  exhibited 
to  bim  the  said  memorandum,  and  paid  him  the 
amount  stated  therein  as  due  upon  said  land, 
for  which  the  treasurer  gave  a  receipt  as  fol- 
lows: "Dubuque,  Nov.  30,  1887.  Received  of 
Ann  Ward  one  hundred  and  fbrty-three  and  75- 
100  dollars,  to  apply  on  her  1884,  1885.  and  1886 
taxes.  C.  H.  Meyer,  Treasurer."  The  treas- 
urer promised  Mrs.  Ward  that  "when  he  went 
to  the  office  he  would  receipt  It  on  the  books, 
and  have  It  show  up  there."  This  occurred 
late  in  the  day,  and  Mrs.  Ward  and  her  son 
started  for  their  home,  some  IS  miles  distant 
A  day  or  two  thereafter  Mr.  Meyer  gave  to  his 
deputy,  Mr.  McKlnley,  said  memorandum,  and 
the  amount  of  money  it  called  for,  saying  that 
the  parties  had  been  at  bis  residence,  and  that 
he  had  given  them  a  receipt  for  the  money,  as 
they  wished  to  go  home  Immediately.  Mr.  Mc- 
Klnley started  to  make  out  a  receipt,  and  found 
that  the  sulisequent  tax  had  been  paid  to  the 
treasurer  after  said  memomndum  had  been 
made  out,  and  that  It  would,  therefore,  require 
something  over  four  dollats  more  to  redeem. 
Thereupon  Mr.  McKlnley  wrote  Mrs.  Ward, 
stating  the  facts,  but  no  answer  was  received, 
nor  does  it  appear  that  Mrs.  Ward  ever  received 
the  communication.  The  amoimt  received  by 
Mr.  Meyer  was  kept  separately  from  the  public 
money,  and  retained  by  him  until  after  the  trial 
of  this  caae.  On  October  31,  1892,  which  was 
a  short  time  prior  to  her  death,  Ann  Ward 
conveyed  all  ha  Interest  in  aatd  land  to  Pat- 


rick Ward.  There  is  some  contention  as  to 
the  capacity  of  Ann  Ward  and  Patrick  Ward 
to  transact  business  at  tbe  time  of  these  occur- 
rences. While  Mrs.  Ward  was  uneducated  and 
inexperienced  In  business  transactions  of  this 
character,  she  was  evidently  prudent  In  the 
management  of  her  own  atfaiiB,  and  as  capable 
of  transacting  business  as  women  of  her  age 
and  opportunities  generally  are.  Patrick  Ward 
was  also  uneducated,  of  dissolute  habits,  and  a 
spendthrift.  It  was  for  these  reasons  that  his 
guardian  was  appointed'  during  the  pendency 
of  this  action.  Neither  of  these  persons  was  so 
mentally  Incapacitated  as  to  be  incapable  of 
transacting  business. 

2.  It  is  not  questioned  that  the  plaintiffs  bad 
a  right,  under  the  statute,  to  redeem  from  the 
ta;):  sale  within  the  prescribed  time.  The  ques- 
tion Is  whether  th^  had  that  right  on  the  lltb 
day  of  November,  1892,  and  this  must  be  an- 
swered by  determining  whether  appellant's  no- 
tice to  Ann  and  Patrick  T.  Ward  to  redeem 
was  served  on  the  11th  or  on  the  13th  day  of 
August,  1802.  If  the  service  was  on  the  llth. 
it  Is  conceded  that  they  did  not  have  tbe  right 
to  redeem,  under  the  statute,  on  the  11th  day 
of  November,  1892;  but.  If  the  service  was  on 
the  13th  day  of  August,  1892,  they  had  the 
right  to  redeem  on  November  11,  1892.  The 
evidence  on  this  issue  Is  somewhat  lengthy,  and 
quite  conflicting,  and  it  will  serve  no  good 
purpose  to  set  it  out  or  discuss  It  in  detail.  On 
the  one  hand,  we  have  the  return  of  John  J. 
Bradley,  showing  service  on  Ann  and  Patrick 
T.  Ward  on  the  11th  day  of  August,  1892.  Also 
the  affidavit  of  appellant  that  he  served  said 
notice,  through  John  J.  Bradley,  on  the  11th 
day  of  August,  1892.  This  return  and  affidavit 
purports  to  have  been  sworn  to  by  the  affiants 
before  J.  J.  Mtirty,  a  notary,  who  was  also  a 
deputy  in  the  treasurer's  office,  on  the  Uth 
day  of  August,  1892.  These  papers  are  mark- 
ed: "Piled  this  11th  day  of  August,  180-J. 
Paul  Traut,  Treasurer  of  the  County  of  Du- 
buque, Iowa,  by  J.  J.  Murry,  Deputy."  These 
papers  are  In  the  handwriting  of  appellant,  ex- 
cept the  signatures  of  Bradley,  Murty,  and 
Paul  Traut,  by  Murry.  Hie  dfates,  and  the 
words,  "Piled  this  11th  day  of  August,  1892." 
are  In  appellant's  handwriting.  These  papers 
were  verified  at  the  store  of  appellant  at  about 
7  o'clock  In  the  evening,  Mr.  Murry  having  been 
called  upon  to  come  th&re  for  that  purpose. 
There  Is  some  evidence  tending  to  ccHToborate 
the  claim  that  this  service  was  made  on  the 
11th  dayof  August,  1892.  As  against  this  we 
have  the  positive  testimony  of  Patrick  T.  Ward 
and  Katie  Ward  that  It  was  on  Saturday,  Au- 
gust 13,  1892,  that  Bradley  was  at  Ward'a 
place,  and  served  the  notice  on  Patrick  Ward. 
They  give  as  a  reason  for  remembering  the 
date  that  it  was  on  the  Saturday  preceding  Au- 
gust 15th,  "a  holy  day  always  kept  by  the  fam- 
ily, and  Catholics  generally."  They  are  also 
corroborated  to  some  extent  by  William  Mo 
Dermott.  The  force  of  the  presumptlmi  that 
arises  from  tbe  return  Is  lessened  somewhat 
l^  the  tad  tbat  the  dates  and  filing  marked 
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were  all  written  bj  the  appellant,  and,  we  are 
inellred  to  think,  were  not,  therefore,  noticed  by 
the  notary  at  the  time  he  signed  the  same,  and 
took  the  papers  Into  his  possession  as  deputy 
treasurer.  As  already  said,  we  will  not  discuss 
the  erldence  in  detail.  It  Is  sufficient  to  say 
that  we  think  the  positive  testimony  of  Patrick 
Ward  and  of  Katie  Ward,  whose  credibility  is 
not  qnestioned,  more  than  overcomes  the  pre- 
sumption that  arises  In  favor  of  the  correct- 
ness of  the  return.  To  support  the  return,  the 
testimony  of  Bradley  and  certain  memoranda 
and  circumstances  are  relied  upon.  Bradley's 
reiwtation  for  truthfulness  Is  so  successfully  at- 
tacked that  we  do  not  think  his  testimony  enti- 
tled to  much  credit.  The  memoranda  relied 
upon  are  such  as  not  to  be  entitled  to  much 
weieht,  and  the  circumstances  are  explainable 
consistently  with  the  positive  statement  of  Pat- 
rl(*  and  Katie  Ward.  We  conclude,  after  giv- 
big  due  weight  to  all  the  evidence  upon  this  la- 
me of  fact,  that  the  preponderance  is  In  favor 
of  the  condnslon  that  a  complete  service  of  the 
notice  to  redeem  was  not  made  until  August 
U,  1892.  As  this  conclusion  fully  disposes  of 
the  case,  we  need  not  consider  the  other  ques- 
tion discussed.  The  decree  of  the  district  court 
Is  afflrmwl 


BULL  V.  KBBNAN  et  bL 
(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 
AppCikU—RBViBW— Objections  not  Raised  Below 
—Costs— Expense  or  Litioation. 
1.  In  a  suit  to  set  aside  a  judgment  by  confes- 
sion, an  objection  to  the  form  of  the  action,  in 
that  plaintiff's  remedy  was  at  law,  cannot  be 
raised  tor  the  first  time  on  appeal. 

Z  In  a  salt  to  set  aside  a  pdgment  by  confes- 
■ion,  expenses  incurred  by  plaintiff  in  the  litiga- 
tion, as  attorney's  fees,  hotel  expenses,  and  loss 
of  time,  cannot  be  recovered  as  damages. 

Appeal  from  district  court.  Van  Buren  coun- 
ty;  M.  A.  Roberts,  Judge. 

This  Is  a  stilt  In  equity  to  set  aside  and  can- 
cel a  judgment  rendered  by  confession  in  fa- 
vor of  the  defendants,  against  the  plalntifr. 
There  was  a  full  hearing  on  the  merits,  and  a 
decree  for  the  plaintiff.  Defendants  appeal. 
Modified  and  afUrmed. 

Mitchell  &  Sioon.'for  appellants.  Wherry  & 
Walker,  for  appellee.  ■• 

ROTHROCK,  0.  J.  It  appears  from  the 
pleadings  In  the  case  that  in  April,  1881,  the 
plaintiff  was  justly  Indebted  to  the  defendants 
in  the  sum  of  about  $6,000.  The  defendants 
were  live-stock  commission  merchants  in  the 
city  of  Chicago.  The  plaintiff  was  a  shipper 
of  lire  stock  to  the  Chicago  market,  and  the 
defendants  sold  the  stock  for  the  plaintiff,  and 
the  plaintiff  made  drafts  on  the  defendants 
for  the  proceeds  of  the  sales  of  the  shipments. 
The  indebtedness  of  $6,000  occurred  by  reason 
of  overdrafts  drawn  by  the  plaintiff,  which 
tbe  defendants  honored  and  paid.  On  the  23d 
4ay  of  April,  18B1,  a  representative  of  the  de- 
fendants came  to  the  home  of  the  plaintiff,  for 
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the  purpose  of  collecting  the  debt.  The  par- 
ties went  to  Keosauqua,  and  consulted  law- 
yers. The  amount  of  indebtedness  was  not 
in  dispute.  The  exact  sum  on  that  day  was 
$6,04U.60.  A  written  confession  of  judgment 
for  that  amount  was  prepared,  and  signed  by 
the  plaintiff,  Bull,  and  left  with  the  attorneys. 
After  this  was  done,  Bull,  and  Paris,  who  rep- 
resented the  defendants,  returned  to  Milton, 
the  home  and  place  of  business  of  Bull,  for 
the  purpose  of  having  further  negotiations  in 
the  way  of  a  settlement  and  securing  payment. 
An  arrangement  was  made  by  which  Bull  and 
his  wife  made  two  promissory  notes,  of  $2,000 
each,  and  Bull  gave  his  Individual  note  for 
the  balance  of  the  debt  Paris  returned  to 
Chicago,  and  the  confession  of  judgment  was 
left  in  the  custody  of  the  attorneys  at  Ke- 
osauqua. The  notes  executed  by  Bull  and 
his  wife  were  fully  paid  when  they  became 
due.  The  individual  note  of  Bull  has  not 
been  paid.  When  it  became  due,  It  was  re- 
newed, by  taking  it  up  and  giving  a  new  note, 
and  a  like  renewal  was  again  made.  This 
last  renewal  note  remained  unpaid,  and  the 
defendants  herein  caused  the  confession  of 
judgment  to  be  filed  In  the  oltice  of  the  clerk 
of  the  district  court  of  Van  Buren  county  on 
the  27th  day  of  October,  18U3,  and  a  judg- 
ment was  entered  for  the  full  amount  of  the 
original  debt,  with  interest  thereon.  Kxecu- 
tlon  was  issued  on  the  judgment  so  entered, 
and  certain  persons  were  garnished  on  execu- 
tion. Thereupon  the  petition  In  this  case  was 
filed,  in  which  the  plaintiff  averred  that  the 
confession  of  judgment  was  wrongfully  and 
fraudulently  entered,  In  violation  of  an  ex- 
press oral  argument  that,  upon  the  settlement 
of  the  claim  by  giving  the  notes,  the  confes- 
sion of  judgment  should  have  no  force  or 
validity.  It  was  prayed  in  the  petition  that 
the  judgment  be  set  aside,  and  decreed  to  be- 
v«Id  and  of  no  effect,  and  tliat  the  defendants- 
be  forever  enjoined  from  collecting  or  attempt- 
ing to  collect  the  same.  The  only  real  issue- 
raised  by  the  answer  was  a  denial  of  the  prop- 
osition that  the  confession  of  judgment  was 
superseded  by  the  settlement  and  execution  of 
the  notes.  Evidence  was  taken  upon  this  is- 
sue, and  the  court  found  the  fact  to  be  as- 
plaintiff  claimed.  There  is  no  doubt  in  our 
minds  that  the  court  correctly  determined  tliat 
question.  There  is  a  very  decided  preponder^ 
ance  of  evidence  in  favor  of  the  plaintiff  on 
this  proposition.  It  consists  of  the  testimony 
of  the  plaintiff  and  of  Paris,  the  representative 
of  the  defendants,  who  made  the  settlement; 
and  they  are  strongly  corroborated  by  the  fa^-t 
that  a  settlement  was  actually  made,  and  notes 
taken  for  the  debt. 

2.  Counsel  have  discussed  and  cited  authori- 
ties ui)on  the  question  whether  the  judgment 
was  void  or  voidable  merely,  and  whether  a 
suit  in  equity  is  a  proper  remedy  to  pursue.  It 
Is  claimed  in  behalf  of  defendants  that  the  pro- 
ceeding should  have  been  instituted  under  cer- 
tain statutory  provisions.  We  think  we  are  not 
authorized  by  the  pleadings  in  the  case  to  deter- 
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mlae  these  questions,  tiecause  tliey  were  not 
made  In  the  district  court.  No  objection  was 
made  to  the  form  of  the  action  by  demurrer, 
motion,  or  auswer.  The  defendant  did  not, 
by  pleading,  in  any  way  present  any  demand 
for  Judgment  on  the  unpaid  note  In  the  event 
that  It  should  be  found  that  the  judgment  was 
wrongfully  entered.  They  filed  the  note  with 
the  clerk  at  the  time  the  answer  was  filed  for 
the  use  and  benefit  of  the  plaintiff.  They  re- 
lied upon  the  validity  of  the  judgment  for  a 
<'omplete  defense  to  the  action;  and  the  decree 
provided  that  It  was  without  prejudice  to  any 
action  the  defendants  might  hereafter  bring 
<m  the  note.  It  Is  well  understood  that  an  ap- 
peal in  an  equity  cause  is  tried  anew  in  this 
court  on  precisely  the  same  issues  which  were 
Involved  In  the  trial  court.  No  new  Issues 
can  be  presented  In  this  court.  For  aught 
that  appears  In  this  record,  the  questions  dis- 
cussed by  coimsel  were  not  presented  to  the 
district  court,  except  the  Issues  of  fact  as  to 
the  unauthorized  filing  and  entering  of  the 
judgment. 

3.  The  plaintiff  claimed  $500  as  damages  for 
the  wrongful  acts  of  the  defendants  in  caus- 
ing the  confession  of  judgment  to  be  entered 
and  attempting  to  enforce  It.  No  Items  of 
damages  are  set  out  and  specified  In  the  peti- 
tion. The  plaintiff  was  examined  as  a  wit- 
ness In  relation  to  his  alleged  damages.  He 
enimierated,  as  damages,  lost  time  in  resist- 
ing the  enforcement  of  the  judgment,  hotel 
1)1118  paid  and  attorney's  fees  expended  In  con- 
testing the  execution,  and  for  time  lost  and 
-expenses  paid  in  attending  to  the  hearing  of 
this  case,  and  for  $10<)  for  the  fees  of  his 
attorneys  for  trying  this  case.  The  court  al- 
lowed the  full  amount  of  the  claim  as  sworn 
to  by  the  plaintiff,  and  rendered  judgment 
against  the  defendants  for  $240.50.  It  is 
scarcely  necessary  to  say  that  the  plaintiff 
was  not  entitled  to  recover  any  of  the  items 
■which  he  expended  in  this  litigation.  The 
rule  In  this  state  is  that  nothing  aside  from 
taxable  costs  can  l>e  recovered  in  an  action. 
There  Is  nothing  In  this  case  within  any  stat- 
utory exception  to  the  rule.  The  decree  of 
the  district  court  will  be  reversed  so  far  as  the 
allowance  of  the  damages  is  involved,  and  the 
(letting  aside  of  the  Judgment  by  confession  is 
affirmed;  and,  in  view  of  this  modification, 
each  party  will  be  taxed  with  his  own  costs 
4n  this  court.     Modified  and  affirmed. 


ROBINSON  &  CO.  T.  BKRKEY  et  al. 

(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 

•Sales  — CoNTRiCT  —  Waivek  or  Wakbantt— Au- 
thority OF  AORNT — Instructions— Issues 
—Verdict— Pleadiso— Conclusions. 

1.  A  provision  that  the  failure  of  the  buyer  to 
settle  for  the  machinery  at  the  place  of  delivery, 
as  required  by  the  contract,  shall  be  a  waiver  of 
the  seller's  warranty,  is  binding. 

2.  A  provision,  in  a  contract  for  ttie  snle  by  a 
corporation  of  a  harvester,  that  no  agent  or  sales- 
man of  the  seller  has  power  to  waive  any  of  the 


conditions  therein,  will  not  prevent  an  authorized 
agent  from  making  such  a  waiver.  Peterson  t. 
Machine  Co.  (Iowa)  66  N.  W.  96,  followed. 

3.  The  issues  should  be  presented  to  the  jurr 
in  the  language  of  tlie  court,  and  not  by  attach- 
ing copies  of  the  pleadings  to  instructions. 

4.  Where  a  cause  of  action  is  presented  in  two 
counts,  it  is  not  error  to  submit  the  case  to  the 
jury  to  hnd  independently  on  each  count. 

5.  An  answer  alleging,  as  a  breach  of  warranty, 
that  the  machine,  "with  proper  management, 
would  not  and  could  not  and  did  not  do  as  much 
or  OS  good  work  as  other  machines  of  similar  size 
for  the  same  purpose,"  is  not  bad,  as  alleging 
legal  conclusions. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

On  the  5th  day  of  May,  1893,  tbe  defend- 
ant firm  made  a  written  order  to  the  plain- 
tiff company  for  a  thresher,  self-feeder,  and 
band  cutter,  and  a  Perfection  weigher,  at  the 
agreed  price  of  $825,  tor  which  the  plaintiff 
was  to  receive  in  exchange  another  thresher, 
stacker,  weigher,  and  sieve;  the  property  so 
taken  in  exchange  being  valued  at  $375.  For 
the  remaining  $450  the  defendant  was  to  give 
two  notes,  each  for  $225,  due  January  1,  1894 
and  1895.  To  the  order  is  attached  a  war- 
ranty that  the  thresher  Is  well  made,  of  good 
materials,  and  that  with  proper  management 
it  will  do  as  much  and  as  good  work  as  any 
other  of  similar  size  made  for  tbe  same  piu:- 
pose.  On  the  same  day  defendant  made  an- 
other written  order  to  the  plaintiff  for  a 
Farmer's  Friend  straw  stacker,  to  be  attached 
to  the  thresher,  for  the  agreed  price  of  $250, 
for  which  two  notes,  of  equal  amount,  were 
to  be  given,  due  at  the  same  time  as  tbe 
others.  To  this  order  was  also  attached  a 
warranty  that  may  be  hereafter  noticed.  The 
following  is  a  part  of  the  warranty  attached 
to  tbe  first  order:  "Conditioned  that.  If  in- 
side of  ten  days  from  the  day  of  the  first  use 
of  the  said  machinery.  It  shall  fall  to  fill  the 
warranty,  written  notice  shall  be  given  Im- 
mediately by  the  purchaser  to  Robinson  & 
Co.,  at  Richmond,  Indiana,  by  registered  let- 
ter, and  written  notice  also  to  the  local  agent 
through  whom  the  same  was  received,  stating 
particularly  what  parts  and  tix  what  way  it 
fails  to  fill  the  warranty,  and  a  reasonable 
time  allowed  the  company  to  get  a  man  or 
men  to  the  machine,  and  remedy  defects,  if 
there  be  any  (If  it  be  of  such  nature  that  a 
remedy  cannot  be  suggested  by  letter).  The 
purchaser  also  to  render  all  necessary  and 
friendly  assistance  and  co-operation  In  mak- 
ing the  machinery  a  practical  success.  If 
any  part  of  the  machineiy  cannot  thus  t>e 
made  to  fill  the  warranty,  that  part  shall  be 
returned  by  the  piu*chaser  to  the  place  where 
It  was  received,  and  tbe  company  shall  either 
furnish  another  machine,  part,  or  attachment, 
which  shall  perform  the  work,  or  return  tbe 
money  and  notes  which  it  received  for  the 
machine,  or  give  credit  for  the  amotmt  re- 
ceived for  the  part  or  attachment  which  may 
have  failed  to  fill  the  warranty,  and  thereby 
be  released  from  any  further  liability  herein." 
Tbe  machinery  under  both  orders  was  deliT- 
ered,  and  the  notes,  as  agreed  upon  In  both 
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orders,  were  made  and  placed  in  the  bands  of 
U.  L.  Dunlap,  who  was  plaintiff's  agent  at 
Iowa  City.  The  property  to  be  given  in  es- 
<-hange  was  never  given  to  plaintiff,  and  the 
defendant  by  injunction  proceedings  prevent- 
ed the  delivery  of  the  notes  by  Duulap  to 
plaintiff,  because  of  which  this  action  is 
brought  to  recover  the  sum  of  $1,075,  the 
agreed  price  for  the  machinery  under  the  two 
orders.  The  defendant  firm,  as  such  and  as 
Individuals,  admit  the  above  facts,  as  well  as 
others  that  may  be  noticed  In  the  opinion,  and 
plead,  by  way  of  defense,  a  breach  of  the  war- 
ranties In  the  orders,  and  that  upon  a  faU- 
ure  of  the  plaintiff  to  make  the  machinery 
do  work  as  warranted,  they  rescinded  the 
contract  of  sale,  and  offered  to  return  the  ma- 
chinery, which  was  refused;  and  they  then 
enjoined  the  delivery  of  the  notes  to  plaintiff 
to  avoid  their  passing  Into  the  hands  of  inno- 
cent purchasers,  and  to  enforce  their  right  of 
rescissloa  There  was  a  verdict  for  the  de- 
fendants, and  from  a  Judgment  thereon  the 
plaintiff  appealed.  Reversed. 
.  Remley  &  Ney,  for  appellant.  Baker  &  Ball 
and  Joe  A.  Edwards,  for  appellees. 

GRANGER,  J.  1.  The  foUowlng  is  a  part 
of  the  contract  of  warranty  in  the  Ui-st  order: 
"Failure  to  settle  for  the  machinery  at  tne 
time  and  place  of  delivery  •  •  •  shall  be 
a  waiver  of  the  warranty,  and  release  the 
warrantor,  without  in  any  way  affecting  the 
liability  of  the  purchaser  for  the  price  of  the 
machinery  or  the  notes  given  therefor."  Ap- 
pellant claims  that  the  neglect  of  the  defend- 
ants to  deliver  the  old  machinery,  and  their 
action  in  stopping  the  delivery  of  the  notes 
to  plaintiff,  is  a  waiver  of  the  warranty,  and 
hence  that  no  advantage  can  be  taken  of  it 
to  defeat  a  recovery.  It  relies  on  Davis  v. 
Robinson.  97  Iowa,  355,  25  N.  W.  280,  which 
case  was  again  appealed  and  reported  in  71 
Iowa.  618,  33  N.  W.  132.  It  Is  not  to  be 
doubted,  on  the  authority  of  that  case,  that, 
if  there  was  a  failure  to  settle  by  the  deliv- 
ery of  the  old  machinery  and  the  giving  of 
the  notes.  It  waives  the  warranty,  the  breach 
of  which  Is  defendant's  only  defense,  and 
plaintiff  should  recover,  unless  defendant 
pleads  and  establishes  a  legal  excuse  for  not 
so  doing.  In  the  answer  defendants  admit 
the  failure  to  deliver  the  machine,  and  that, 
as  we  view  It,  is  the  practical  effect  of  their 
plea  as  to  the  notes.  So  that,  unless  thc-y 
plead  and  establish  an  excuse  for  the  failure, 
the  warranty  is  waived.  It  Is  contended  in 
argument  that  this  is  done,  and  the  following 
appears  In  the  answer:  "They  admit  that 
they  executed  their  promissory  notes  and  left 
them  with  one  R.  L.  Dunlap,  and  that  they 
afterwards  procured  a  temporary  Injunction 
restraining  Dunlap  from  delivering  the  same 
to  tlie  plaintiff.  ♦  •  •  Further  answering 
the  said  first  count,  they  admit  that  they  re- 
fused to  deliver  to  plaintiff  the  said  83-inbh 
cylinder  Roberts,  Thorp  &  Company  thresher, 
the  Reeves  stacker,  the  Perfection  weigher. 


the  oats  and  timothy  sieves;  but  they  deny 
that  they  have  continued  to  use  the  same,  and 
aver  that  they  have  only  refused  to  deliver, 
as  they  refused  to  deliver  the  said  notes,— 
that  Is,  until  the  said  new  outfit  by  them  pur- 
chased should  be  made  to  comply  with  the 
warranties  given  by  the  plaintiff  in  maklnx 
the  sale  thereof;  and  they  say  plaintiff  avrec:! 
thereto."  We  assume  that  It  would  not  be 
contended  that  the  plea,  failure,  or  refusal  is 
of  any  avail,  except  as  it  is  supported  by  the 
alleged  agreement  of  plaintiff.  Of  course,  if 
the  failure  to  deliver  was  by  agreement  with 
plaintiff.  It  would  be  good.  In  argument  it 
Is  urged  that  the  agreement  Is  shown  to  have 
been  made  with  the  agent,  Dunlap,  and  it  is 
insisted  that  he  bad  authority  to  do  so;  but 
we  are  not  called  upon  to  consider  that  ques- 
tion, because,  on  the  trial,  the  issue  we  are 
considering  seems  to  have  been  excluded.  By 
operation  of  law  the  averment  as  to  the  addi- 
tional agreement  was  denied,  and  the  case 
presented  an  Issue,  on  which  appellees  now 
insist  there  was  testimony.  It  is  Insisted 
that  the  testimony  Is  uncontradicted.  If  by 
that  It  Is  meant  that  it  Is  so  that  the  fact 
is  to  be  taken  as  established.  It  is  a  misappre- 
hension. The  fact  remains  to  be  found.  The 
fact  of  the  authority  of  the  agent  with  whom 
the  agreement  Is  ^ald  to  have  been  made  is 
at  least  doubtful,  in  view  of  correspondence 
had.  The  court,  in  its  instructions,  specified 
the  Issues  to  be  considered,  and  In  express 
terms  limited  them  to  two,  being  the  two 
breaches  of  warranty  alleged.  In  the  first 
instruction,  after  stating  the  Issues,  the  court 
said:  "In  connection  with  this  warranty 
there  are  certain  conditions  to  be  performed 
by  the  purchaser;  but  imder  the  evidence  in 
the  case  there  is  no  issue  tar  your  determina- 
tion upon  the  performance  of  those  conditions, 
except  as  to  whether  assistance  was  rendered 
to  the  plaintiff  in  attempting  to  make  said  ma- 
chine work  as  hereinafter  explained."  Cer- 
tainly, the  failure  of  settlement  was  a  condi- 
tion of  the  warranty.  It  was  pleaded,  and 
admitted,  and  a  plea  In  excuse  or  avoidance 
made,  which  was  at  Issue.  The  above  lan- 
guage excludes  it  from  the  consideration  of 
the  Jury,  and  nowhere  in  the  Instructions  Is 
there  language  to  overcome  its  effect.  The 
result  is  that  the  court  determined  this  issue 
for  defendants,  with  the  burden  on  them,  for 
it  permitted  them  to  recover  alone  on  the  ts- 
Ruos  as  to  the  warranties.  Appellant  asked 
several  instructions  on  the  question  as  to  the 
failure  to  settle  for  the  machinery,  which  was 
refused,  so  that  it  Is  apparent  that  the  point 
was  in  no  way  waived.  It  Is  true  that  ap- 
pellant's instructions,  as  asked,  are  based  on 
a  claim,  under  the  record,  of  a  right  to  a  ver- 
dict as  a  matter  of  law;  but  that  is  no  waiver 
of  a  right  to  have  the  question  of  fact  sub- 
mitted. If  his  instructions  were  refused,  for, 
without  a  finding  of  the  fact  of  an  agreement 
as  alleged,  it  was  entitled  to  an  InstructloD, 
asked,  that  the  Jury  return  a  verdict  for  plain- 
tiff. 
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2.  Appellant  makes  a  claim  that,  on  tbte 
branch  of  the  case,  we  should  direct  a  ludg- 
ment  for  the  plaintiff;  but  we  think  not. 
If  the  facts  as  to  tne  settlement  are  as  al- 
leged, we  do  not  see  tvhy  defendants  should 
not  be  permitted  to  prore  them.  It  is  thought 
that,  because  of  a  proTision  in  the  contract 
that  no  agent  or  salesman  has  power  to  bind 
the  company  by  either  verbal  or  written  con- 
tracts or  promises  outside  of  the  contract 
as  written,  no  such  change  could  be  made. 
Such  a  condition,  if  valid,  would  prohibit  ab- 
solutely a  change  by  the  parties,  because  the 
plaintiff  Is  a  corporation,  and  could  only  make 
a  change  by  Its  agents.  In  Osborne  &  Co. 
V.  Backer,  81  Iowa,  375,  47  N.  W.  70,  and 
again  in  Peterson  v.  Machine  Co.  (Iowa)  00 
N.  W.  06,  we  considered  the  legal  effect  of 
such  a  condition  m  a  contract,  and  Leld  that 
It  did  not  prevent  an  agent  from  changing  a 
contract  All  has  been  said  In  support  of  the 
holding  that  need  be.  Under  the  Issues  as 
found,  we  think  it  competent  for  the  defend- 
ants to  show  the  agreement  alleged,  by  show- 
ing authority  In  the  agent,  and  the  agree- 
m^it 

8.  In  view  of  a  new  trial,  it  may  be  well 
to  notice  some  other  questions  that  may  now 
properly  be  settled.  It  appears  from  the  ab- 
stract that  the  court,  1q  .presenting  the  is- 
sues, attached  carbon  copies  of  the  pleadings, 
amendments,  and  exhibits  entire.  The  court 
then  said  to  the  Jury:  "Upon  «aid  petition 
and  answer  as  amended,  the  issues  in  the  case 
arise,  and  the  evidence  In  the  case  has  to  be 
considered  by  you  in  relation  to  said  Issues 
as  explained  In  these  Instructions."  It  is 
not  to  be  said  but  that  the  miitructlons  are 
such  as  to  aid  the  Jury  to  know  the  Issues. 
The  petition  is  quite  brief,  with  the  contracts' 
and  warranties  attached.  The  answer  is 
quite  lengthy,  and  the  pleadings  are,  through- 
out, couched  In  language  peculiar  and  adapt- 
ed to  pleading.  It  Is  not  apt  language  for 
the  ordinary  Juror,  while  to  the  legal  student 
It  is  forcible  and  inrelllglble.  We  doubt  if 
any  Juror  could  take  the  pleadings  In  this 
case  and  understand  the  issues.  This  court 
has  disapproved  the  practice  In  several  cases, 
and  It  has  also  said  that,  when  the  pleadings 
contain  a  plain  statement  of  the  matter  in 
controversy,  It  may  use  the  language  of  the 
pleadings.  See  Lindsey  v.  City  of  Des  Moines, 
68  Iowa,  3G8,  27  N.  \V.  283.  and  several  other 
cases;  and  see,  also,  Crawford  v.  Nolan,  72 
Iowa,  C73,  34  N.  W.  754.  We  think  the  Is- 
sues should  be  presented  in  the  language  of 
the  court. 

4.  The  petition  is  in  two  counts,  each  pre- 
senting a  cause  of  action,  and  the  court  sub- 
mitted the  case  to  the  Jury  so  that  It  should 
find  Independently  on  each  cause;  and  of 
this  appellant  complains,  on  the  ground  that 
It  was  entitled  to  a  general  verdict.  The  sep- 
arate findings,  on  the  separate  causes  of  ac- 
tion, are  general  verdicts.  They  were  not 
■pecial  verdicts.  "A  general  verdict  is  one 
In  which  the  Jury  pronounces  generally  for 


the  plaintiff  or  defendant  upon  all  or  npon 
any  of  the  Issues."  Code,  i  2806.  "A  special 
verdict  is  aae  In  which  the  Jury  finds  facts 
only."     Code,  %  2807. 

5.  There  was  a  motion  of  some  11  divisions, 
each  asking  to  strike  some  part  of  the  an- 
swer. The  ground  of  most  of  them  Is  that  the 
averments  state  conclusions  and  not  proper 
facts.  One  of  them  is  as  follows,  and  in- 
cludes the  argument:  "(3)  The  plaintiff 
moved  to  strike  out  the  following  words 
from  the  fourth  page  ot  defendant's  answer. 
'And  these  defendants  say  that,  with  proper 
management,  the  said  machine  would  not  and 
could  not  and  did  not  do  as  much  work  or 
as  good  work  as  other  machines  of  similar 
size  for  the  same  purpose.'  Such  a  state- 
ment is  absolutely  a  conclusion,  and  no  evi- 
dence can  be  Introduced  thereunder  to  estab- 
lish it  as  a  statement  of  a  fact  If  a  witness 
were  put  upon  the  stand,  and  these  questloBs 
were  asked  him,  the  court  should  certainly 
overrule  them."  We  ihlnk  the  pleadings  in 
accord  with  the  rule.  It  is  a  statement  of 
facts  to  be  established  by  evidence.  It  ts 
preceded  by  a  minute  statement  of  the  par- 
ticular facts  on  which  the  conclusion  Is  based. 
The  argument  indicates  that  the  facts  should 
be  pleaded  so  as  not  to  be  objectlorable  as 
questions  to  a  witness.  That  would  be  plead- 
ing the  evidence,  which  Is  not  required.  The 
pleading  should  state  ultimate  facts,  and  not 
the  evidence  of  such  facts.  Davenport  Gas 
Light  Co.  V.  City  of  Davenpof;  15  Iowa,  6; 
Lamb.ert  v.  Palmer,  29  Iowa,  1<M.  Legal  con- 
clusions are  not  to  be  pleaded,  and,  likely,  con- 
cluslous  of  facts  may  be  so  stated  as  not  to  be 
sutflclently  plain.  In  this  case  that  is  not  the 
fact  The  facts  are  pleaded  minutely,  and 
the  langtiage  objected  to  is  but  an  averment 
of  conclusions  from  snch  facts,  and  to  fix 
their  relations  to  the  terms  of  the  warranty. 

It  Is  not  necessary  that  other  questions 
should  be  considered;  the  Judgment  will 
stand  reversed. 


DUNHAM  et  al.  v.  FOX  et  al. 
(Supreme  Court  of  Iowa.     Dec.  10,  1888.) 

HlOIIWAYS— CONSOLinATIOS  OF  HionwAT  DisTRiors 
— PkTITIOS — WlTHI>RAWAl.  Of  NaMBS 

— Ceutiorabi. 

1.  A  taxpayer  has  such  interest  in  the  anbject- 
matter  as  will  entitle  him  to  maintain  proceed- 
ings to  set  aside  an  illegal  order  of  the  board  of 
townsiiip  tniRtoes,  consolidating  all  the  road  dis- 
tricts of  the  townships,  even  though  he  is  not  di- 
rectly prejudiced  thereby. 

2.  Under  Acts  20th  Gen.  Assem.  e.  200.  {  4. 
providing  that  the  board  of  tftwnship  trustees 
may  on  petition,  etc.,  consolidate  the  road  districts 
of  the  township  into  one  highway  district,  the 
proceeding  so  authoriied  is  judicial  in  its  nature, 
within  the  meaning  of  Code.  {  3216,  declnring 
that  a  writ  of  certiorari  may  issue  when  an  inferi- 
or tribunal  or  board  exerdsi:  s  judicial  function* 
ha-s  exceeded  its  proper  jurisdiction. 

3.  A  signer  of  the  petition  required  by  Acts 
20th  Gen.  Assem.  c.  200,  |  4,  relating  to  the  con- 
solidation of  the  road  districts  of  a  tawnship  on 
petition  of  a  majority  of  the  voters,  ma^  with- 
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draw  his  name  therefrom  at  aaj  time  before  ac- 
tion is  taken. 

4.  The  signing  of  a  remonstrance  to  such  con- 
solidation, by  one  who  had  previousl;  signed  the 
|ietiti<Hi,  operates  to  withdraw  his  signature  from 
the  petition. 

Appeal  from  district  coart,  Crawfotd  coun- 
ty;  Z.  A.  Church,  Judge. 

Certiorari  to  the  defendants,  as  members  of 
the  board  of  trustees  of  Boyer  township  In 
said  county,  to  test  the  legality  of  the  pro- 
ceedings of  the  board  In  the  consolidation  of 
the  roads  of  the  township.  Judgment  for 
plaintiffs,  and  the  defendants  appealed.  Af- 
firmed. 

McKenzie  &  Dewey  and  Phillips  &  Barrett, 
for  appellants.    J.  P.  Connor,  for  appellees. 

GRANGER,  J.  1.  The  cause  was  submit- 
ted on  an  agreed  statement  of  facts,  from 
wblcb  it  appears  that  the  defendants  are  the 
trusteee  of  Boyer  township;  that  a  petition 
was  presented  to  the  board  to  consolidate  the 
road  districts  of  the  township  Into  one  high- 
way district;  that  the  names  on  the  petition 
represented  a  majority  of  the  voters  of  the 
township;  that  a  remonstrance  was  also  pre- 
sented with  the  petition,  on  which  were 
names  appearing  on  the  petition;  that,  de- 
ducting from  the  names  on  the  petition  those 
appcArlng  on  both  the  petition  and  the  re- 
monstrance, the  remainder  would  not  be  a 
majority  of  the  voters  of  the  township;  that 
the  board  disregarded  the  remonstrance,  and 
treated  the  petition  as  containing  a  majority 
of  the  voters,  and  made  an  order  consolidat- 
ing the  road  districts  as  prayed.  The  district 
court  adjudged  the  proceedings,  by  which  the 
districts  were  consolidated,  void. 

2.  It  is  thought  the  plaintiffs  have  no  such 
interests  as  will  enable  them  to  institute  this 
proceeding.  In  addition  to  the  above.  It  is 
admitted  that  the  plaintiffs,  three  In  number, 
are  legal  voters  and  taxpayers  in  Boyer 
township.  As  the  order  of  consolidation  af- 
fects every  road  district  in  the  township,  it 
must  affect  their  interests.  It  is  true  that  It 
does  not  appear  that  a  legal  consolidation 
would  be  to  their  prejudice  or  Injury.  The 
objection  made  to  the  consolidation  is  not 
that  It  will  result  to  the  prejudice  or  injury  of 
any  persons  because  of  inexpediency,  but  be- 
cause it  Is  unlawful.  It  hardly  needs  argu- 
ment to  show  that  the  change  in  the  road  dis- 
tricts, contemplated  by  the  order,  If  put  into 
effect,  will  be  to  the  prejudice  of  any  tax- 
payer if  the  order  is  void,  for  the  effect  is  to 
abandon  the  present  districts  as  to  officers, 
and  all  the  details  of  their  operations,  and 
pat  In  operation  a  system  not  authorized,  and 
bence  one  likely  to  be  set  aside  at  any  time. 
It  would  seem  that  any  citizen  and  taxpayer 
could  protect  himself  against  such  contingen- 
cies. In  Van  Wagenen  v.  Supervisors,  74 
Iowa,  716,  39  N.  W.  105,  the  question  of  a 
right  of  a  taxpayer  to  maintain  the  suit  was 
not  expressly  decided,  because  not  raised; 
bat  a  salt  was  so  prosecuted  by  a  taxpayer 


under  circumstances  as  open  to  question  as 
this.  In  Collins  v.  Davis,  57  Iowa,  256,  10  N. 
W.  643,  a  certiorari  proceeding,  the  question 
of  the  Interest  essential  to  maintain  such  suit 
is  discussed,  and  Iclndred  cases  are  cited  and 
considered;  and  the  rule  of  the  case  clearly 
justifies  the  right  of  these  plaintiffs  to  main- 
tain this  action.  Such  a  right  has  full  sup- 
port In  reason. 

3.  The  statute  permits  the  writ  to  Issue  in 
all  cases  where  an  Inferior  tribunal,  board,  or 
officer  exercising  judicial  functions  Is  alleged 
to  have  exceeded  Its  proper  Jurisdiction,  or  is 
otherwise  acting  illegally.  It  is  urged  that 
the  board  of  trustees  was  not  exercising  Judi- 
cial functions,  and  hence  that  the  proceed- 
ings will  not  He.  The  law  under  which  it 
was  acting  is  section  4,  c.  200,  Acts  20th  Gen. 
Assem.,  as  follows:  "The  board  of  township 
trustees,  may,  at  their  regular  meeting  in 
April,  1884,  or  at  any  regular  meeting  there- 
after, on  petition  of  the  majority  of  the  voters 
of  said  township  consolidate  the  several  road 
districts  in  the  township  Into  one  highway 
district;  provided,  however,  that  nothing 
herein  contained  shall  be  construed  to  pre- 
vent the  trustees  from  ogain  subdividing  the 
township  Into  subdistrlcts  and  returning  to 
the  present  plan  of  road  work,  at  any  regu- 
lar April  meeting,  after  two  years  trial  of 
the  plan  provided  by  this  act."  It  will  be 
seen  that  the  statute  is  not  mandatory,  but 
permissive  only.  It  devolves  on  the  board 
a  discretionary  duty  after  Jurisdiction  once 
attaches.  The  board  is  to  consider  the  needs 
of  the  township,  and  grant  or  refuse  the 
prayer  of  the  petition.  Such  an  act  is  so  far 
Judicial  as  to  come  within  the  provisions  of 
the  Code  authorizing  certiorari  proceedings. 
It  makes  no  difference  that  a  civil  township 
Is  not  a  municipal  corporation,  and  only  a 
subdivision  of  a  county.  The  trustees  are 
no  less  a  board,  with  duties  both  ministerial 
and  Judicial,  and  subject,  when  of  the  latter 
kind,  to  review  and  correction.  The  law 
permits  the  writ  to  issue  "where  an  inferior 
tribunal,  board  or  officer  exercising  judicial 
functions  Is  alleged  to  have  exceeded  its 
proper  jurisdiction."  Code,  i  3216.  The  act, 
and  the  section  In  question,  denominates  the 
trustees  "the  board  of  township  trustees,"  so 
that  it  comes  within  the  letter  of  the  law. 

4.  There  is  a  claim  that  the  board  had  no 
authority  to  consider  the  remonstrance,  but 
should  have  taken  the  petition  as  presented. 
Reference  Is  made  to  some  provisions  of  our 
law  wherein  the  right  to  remonstrance  Is 
granted  in  express  terms,  and  it  is  argued 
that,  where  no  such  right  is  granted,  it  does 
not  exist.  There  is  a  provision  in  the  law 
as  to  the  petitioning  boards  of  supervisors 
for  the  relocation  of  county  seats,  that  re- 
monstrances may  be  also  filed,  and  dining 
by  whom  they  may  be  signed.  Nothing  in 
the  language  granting  such  a  right  justified 
the  inference  that  it  was  intended  thereby  to 
deny  that  right  In  matters  disconnected  from 
the  subject  in  which  the  right  is  given.  If  it 
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otherwise  existed.  It  does  not  seem  to  be 
tlie  purpose  of  tbe  act,  under  which  the 
board  proceeded,  to  permit  a  consolidation 
except  a  majority  of  the  TOters  desire  It,  and 
express  their  desire  in  the  manner  designat- 
ed. The  petition  presented  was  signed  by 
89  voters,  of  which  40  signed  the  remon- 
strance, thereby  indicating  that  they  bad 
changed  their  minds,  and  did  not  desire  the 
consolidation.  We  think  that,  before  action, 
petitioners  had  the  right  to,  by  remonstrance^ 
express  to  the  board  the  fact  tliat  they  did 
not  desire  to  be  regarded  as  petitioners. 
This  conclusion  is  sustained  by  the  follow- 
ing authorities:  State  t.  Board  of  Sup'rs  of 
Polk  Co.  (Wis.)  60  N.  W.  266;  Sllngerland  t. 
Norton  (Minn.)  61  N.  W.  322;  Black  v.  Camp- 
bell, 112  Ind.  122,  13  N.  E.  400;  State  T. 
Bggleston,  34  Kan.  714,  10  Pac.  3;  Hays  T. 
Jones,  27  Ohio  St  218;  Dutten  t.  Village  of 
Hanover,  42  Ohio  St  215;  State  v.  Commis- 
sioners Nemaha  Co.  (Neb.)  4  N.  W.  37a 
These  cases  all  sanction  the  right  of  a  peti- 
tioner to  withdraw  his  name  from  the  peti- 
tion, and  in  some  the  right  is  authorized  in 
terms  by  remonstrance.  In  none  is  there  an 
intimation  that  it  could  not  be  done  in  that 
way.  In  some  of  th^  cases  it  was  done  in 
other  ways,  and  the  right  sustained.  It  is 
hardly  to  be  questioned  that  the  signing  of 
a  remonstrance  after  signing  a  petition 
would  have  the  effect  of  a  withdrawal  in  the 
absence  of  explanation.  It  is  to  be  under- 
stood that  tbe  remonstrance  came  with  the 
petition  to  the  board  of  trustees,  so  that  it 
became  operative  in  determining  the  ques- 
tion of  jurisdiction.  Had  tbe  trustees  ob- 
tained Jurisdiction  before  the  remonstrance 
was  presented,  the  case  would  come  within 
the  rule  of  Seibert  v.  Loveli  (Iowa)  61  N.  W. 
197,  and  the  remonstrance  could  only  be  con- 
sidered on  the  merits  of  tbe  application. 
With  our  conclusion  as  to  the  law,  under  tbe 
facts  as  agreed,  the  board  of  trustees  was 
without  Jurisdiction,  and  its  act  was  void. 
Afilrmed. 


BALLINGBR  et  al.  v.  CONNABLB. 

(Snpreme  Court  of  Iowa.     Dec.  10,  1896.) 

Wills — Constkuctiov  —  AnvANCEMBXTs— Ckedits 

AGAINST — DiSTHinCTEK— CoMPETESOT 

AS  Witness. 
1.  A  father,  after  devising  to  his  three  sons 
eqnaJly  tbe  residue  of  his  estate,  provided  that, 
for  pviriMses  of  distribution,  tiie  principal  of  all 
advancements,  without  interest,  sliould  be  consid- 
ervd  as  part  of  the  residue  of  the  estate  in  their 
hands,  respectively,  and  that,  in  case  of  convey- 
ances, the  consideration  named  therein,  or,  if  no 
consideration  was  namod,  the  actual  cash  value 
at  the  time  of  distribution,  sliould  be  treated  as 
the  amount  of  the  advancement.  The  father, 
sovorai  years  prior  to  his  death,  purchased  for  one 
of  his  sons  a  farm,  and  put  him  in  possession,  but 
retained  title  tliereto  in  uimsplf.  This  farm  was 
allotted  to  the  son  in  possession  by  the  executors. 
Eeld,  that  the  actual  cash  value  of  the  farm  at 
the  time  of  distribution  should  include  the  value 
of  improvements  made  therpon  by  the  son  while 
in  possession,  by  bis  own  labor  and  by  the  ex- 
penditure of  money  charged  against  him  in  ^e 


settlement  as  advancements;  It  not  appearing 
that  the  father  intended  the  value  of  the  improve- 
ments to  be  credits  atrainst  the  advancements. 

2.  Under  Code,  8  3639,  prohibiting  a  party  to 
any  proceeding  from  testifying  against  an  exec- 
utor as  to  transactions  with  a  decedent  a  son, 
entitled  under  his  father's  will  to  a  farm  which 
liis  father  purchased  for  him  and  put  him  in  pos- 
session of,  without  conveying  it  to  him,  as  part  of 
his  distributive  share,  at  its  cash  valnatioa,  is  not 
a  competent  witness,  on  trial  of  exceptions  to 
the  report  of  distribution,  to  show  that  he  bad 
paid  for  certain  improvements  on  the  land. 

Appeal  from  district  court  Lee  county;  A. 
J.  McCrary,  Judge. 

This  is  an  appeal  from  an  order  of  the  dis- 
trict court  approving  and  confirming  a  report 
made  by  the  plaintiffs  as  executors  of  the 
last  will  and  testament  of  A.  L.  (Tonnable,  de- 
ceased. The  order  of  the  court  was  excepted 
to  by  Edwin  H.  Connable,  one  of  tbe  devisees 
named  in  the  will,  and  he  appeals.    Affirmed. 

James  H.  Anderson,  for  appellant  James 
0.  Davis,  for  appellees. 

ROTHROCK,  C.  J.  1.  Albert  U  Connable. 
the  testator,  died  in  the  month  of  April,  18SM. 
He  left  three  sons  surviving  bim,  named  Al- 
bert E.  Connable,  Howard  L.  Connable,  and 
the  appellant  E.  H.  Connable.  On  the  31st 
day  of  December,  1887,  he  execnted  his  will, 
by  which  he  bequeathed  all  of  bis  property  to 
his  said  sons;  each  one  to  have  one-third  of 
bis  estate  after  taking  an  account  of  certain 
advancements  made  by  him  to  tbem.  That 
part  of  the  will  necessary  to  be  considered 
in  determining  this  appeal  is  aa  follows:  "I 
desire  that  my  estate  shall  be  considered  as 
including  all  advancements  which  I  have  here- 
tofore made  to  each  of  my  three  sons,  for  the 
purpose  of  division,  and  that  tbe  principal 
amount  advanced  by  me  to  each,  without  any 
interest  thereon,  be  considered  as  part  of  my 
estate  in  their  hands,  respectively,  whether 
the  same  be  evidenced  by  note,  book  account 
by  me,  receipt  or  conveyance  of  real  estate,— 
the  consideration  named  in  tbe  conveyance 
to  be  considered,  for  the  purposes  of  settle- 
ment the  amount  of  tbe  advancement  or.  If 
no  sum  is  named,  the  actual  cash  value  of 
same  at  tbe  time  of  division  of  the  estate 
shall  be  considered  its  value.  I  recommend 
that  my  executors  take  into  their  counsels,  in 
disposing  of  my  estate,  my  friend  Charles  P. 
Birge,  who  is  cognizant  of  most  of  my  busi- 
ness, and  that  they  pay  bim  fairly  for  any 
service  be  may  render  them  In  the  settlement 
of  the  estate.  •  •  •  I  desire  the  contract 
between  myself  and  Charles  P.  Birge  be  car- 
ried out  by  my  executors  as  the  same  is  made, 
and  that  a  reasonable  time  be  allowed  to 
close  up  the  matters  which  we  have  in  con- 
nection together.  After  my  debts  are  paid, 
and  expenses  of  settlement  of  the  estate  and 
any  bequest  which  I  may  make  by  codicil 
hereto  are  provided  for.  It  is  my  desire  that 
all  my  estate  be  divided  equally,  share  and 
share  alike,  between  my  three  sons,  Albert 
E.  Counal)le,  Howard  L.  (Connable,  and  Eid- 
win  H.  Ck)nnable.    The  property  may  be  dlvld- 
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ed  In  kind,  the  executors  making  such  divi- 
sion and  designating  the  part  to  each,  having 
regard  to  the  preferences  or  wlEhes  of  each, 
80  as  to  give  to  each  an  equal  share  therein, 
making  transfers  of  personal  assets  and  con- 
veyances of  real  estate,  for  which  purpose 
the  title  to  the  real  estate  is  hereby  conferred 
to  them  of  all  the  real  estate  of  which  I  may 
die  seised,  their  decision  to  be  final."  It  is 
farther  provided  in  the  will  that  the  divi- 
sion of  the  property  shall  be  made  "with  as 
little  tronble  as  possible."  And,  as  showing 
the  confidence  reposed  in  the  executors  by 
the  testator,  a  codicil  to  the  will  is  In  these 
words:  "I  further  will  and  direct  that  should 
my  estate  be  put  to  any  expense  by  any  of 
the  beneficiaries  under  this  will  contesting 
this  will,  that  the  amonnt  of  such  expense, 
Including  attorney's  fees  which  are  rendered 
necessary  to  be  paid  by  my  executors  in  de- 
fending against  such  contests  or  suits,  and 
that  any  expense  which  may  be  made  to  the 
estate  in  contesting  any  decision  of  my  ex- 
ecutors in  making  division  of  my  estate.  In 
their  discretion,  shall  be  chargeable  alone  to 
the  share  given  by  the  foregoing  will  to  such 
devisees  or  beneficiary,  and  to  such  extent 
the  devise  to  such  beneficiary  is  charged  here- 
by." A  second  codicil  to  the  will  is  as  fol- 
lows: "This  codicil,  made  by  me,  Albert  L. 
Conuable,  to  my  last  will  and  testament,  as 
appears  by  the  foregoing  pages,  for  the  pur- 
pose of  adding  to  the  provisions  of  said  will 
the  following  bequest:  I  desire  to  set  apart 
In  the  hands  of  my  said  executors,  to  he  char- 
ged to  the  share  In  the  said  will  given  to  my 
son  £<dwin  H.  Conuable,  fifty  (50)  shares  of 
the  capital  stock  of  the  Keokuk  Savings  Bank 
(share  $100  each)  for  the  benefit  of  my  said 
SOD  Eklwln  H.  Connable  and  to  the  heirs  of 
his  body.  I  direct  my  said  executors  to  col- 
lect and  pay  to  my  said  son  during  his  life- 
time the  dividends  on  the  said  stock  as  same 
may  be  declared  after  my  death,  same  to  be 
paid  each  time  Into  his  own  hand;  and  no 
alienation  or  transfer  of  same  shall  be  valid, 
whether  said  transfer  or  alienation  be  vol- 
untary or  involuntary  on  his  part.  And  no 
anticipation  in  any  manner  of  the  receipt  of 
•ucb  dividends  shall  be  valid  or  binding,  but 
same  shall  be  paid .  to  him  personally,  not- 
withstanding any  attempt  by  him  to  transfer 
same.  Should  it  be  necessary  at  any  time  to 
change  the  investment,  by  reason  of  termina- 
ation  of  the  bank  or  any  other  reason,  my 
said  executors  shall  reinvest  the  proceeds  of 
said  bank  stock  in  some  other  Interest  or  in- 
come bearing  securities,  which  shall  be  held 
by  my  executors  In  the  same  manner  as  such 
bank  stock  during  the  life  of  my  said  son 
E!dwln  H.  Connable,  remainder  over  to  the 
belrs  of  his  body,  or,  in  case  he  shall  have 
none,  it  shall  become  part  of  my  estate,  to  be 
distributed  as  aforesaid."  The  will  was  duly 
admitted  to  probate,  and  Balllnger  and 
Matbias,  who  were  named  therein  as  execu- 
tors, proceeded  to  settle  and  distribute  the 
estate  as  directed  by  the  will.    They  took  an 


account  of  the  advancements,  and  made  a 
division  of  part  of  the  property,  and  filetl 
their  report  of  the  division  made.  This  re- 
port Is  too  voluminous  to  incorporate  in  an 
opinion.  It  la  sufficient  to  state  generally 
that,  In  making  a,  division  of  the  estate,  the 
son  named  Albert  E.  Connable  was  found  to 
liave  had  advancements  amounting  to  several 
thousand  dollars,  and  he  had  received  con- 
veyances of  land,  including  what  was  denom- 
inated as  his  "Home  Farm,"  of  268  acres,  in 
Hancock  county,  111.  This  farm  was  apprais- 
ed by  the  executors  at  the  sum  of  $17,- 
500.  Some  bank  stock  was  also  set  apart  to 
him,  so  that  the  total  value  of  property  set 
apart  to  him  amounted  to  $28,656.  The  ad- 
vancements and  division  made  to  Howard  Li. 
Connable  amounted  to  $19,316.  The  follow- 
ing is  a  statement  of  the  advancements  made 
to  Edwin  H.  Connable,  the  appellant  herein: 

To  Edwin  H.  Connable. 

By  book  account $  7,344  96- 

By  notes.  Exhibits  9,  10,  11,  12,  13, 

and  14   3,018  02 

By  fifty  shares  Keokuk  Savings  Bank 

stock    7,500  00' 

By  E.  hf.  L.  6,  B.  65,  Keokuk,  Iowa, 

Exhibit  15 9,000  00 

By  578  acres  land  in  Clark  county. 

Mo.,  Ex.  16 25,000  00 

Total  advancements  to  Edwin  H. 
Connable    $51,802  9& 

These  several  sums  are  named  In  the  r^>ort 
as  advancements.  They  were  not  all  advance- 
ments. The  report  included  bank  stocks  and 
real  estate  which  the  testator  had  not  trans- 
ferred and  conveyed  before  his  death.  The 
title  of  the  farm  of  578  acres  awarded  to  Ed- 
win U.  Connable  was  held  by  the  testator  at 
the  time  of  his  death.  It  was  purchased  by 
the  father  for  his  son  Edwin  some  20  years 
before  the  death  of  the  father,  and  was  taken 
possession  of  by  Edwin  soon  after  the  pur- 
chase, and  he  has  made  that  farm  his  home 
since  it  was  bought  by  his  father.  The  will 
and  the  evidence  show  that  the  testator  did 
not  have  confidence  in  the  business  manage- 
ment of  this  son.  There  is  evidence  in  the 
case  which  shows  that  the  father  would  not 
convey  the  farm  to  his  son  because  of  his  dis- 
sipated iutblts  and  his  mismanagement  of  the 
farm. 

2.  No  objection  was  made  to  the  report  of 
the  executors  by  any  of  the  sons  excepting 
Edwin.  His  exceptions  were  to  the  effect 
that  the  Missouri  farm  was  greatly  overvalued 
by  the  executors,  and  that  he  had  placed  large 
and  valuable  improvements  upon  the  land 
with  his  labor  and  with  the  money  which  his 
father  advanceil  to  him.  He  stated  his  ex- 
ceptions to  the  report,  so  far  as  it  fixed  the 
value  of  the  farm,  as  follows:  "That  this  re- 
spondent, with  the  money  which  the  executors 
have  charged  to  him,  evidenced  ^  book  ac- 
counts and  notes,  and  with  his  own  labor  and 
earnings,  has  placed  ujMn  said  farm  improve- 
ments and  betterments,  by  placing  same  in 
cultivation,  ditching  the  low  lands,  so  as  to 
drain  the  same,  and  erection  of  fences  and 
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growing  hedges,  by  erecting  bnndlngs,  sheds, 
bams,  waterworks,  blacksmith  shops,  stables, 
cattle  pens,  scales,  and  other  Improvements, 
over  and  above  his  work  on  the  stone  house 
and  large  bam  as  aforesaid,  he  has  placed  Im- 
provements upon  said  land  to  the  value  of 
about  eleven  thousand  dollars  ($11,000),  as 
more  fully  appears  by  Exhibit  A,  hereto  at- 
tached and  made  part  hereof;  and  that  said 
land,  in  consequence  of  said  improvements  so 
made  and  erected  thereon  by  this  respondent, 
has  been  enhanced  in  value  from  the  amount 
which  was  paid  for  the  same  by  Albert  L. 
Connable  from  the  sum  of  ten  thousand  six 
hundred  dollars  ($10,600),  its  cost  to  Albert  U 
Connable,  bis  father,  to  the  value  the  same 
now  is,  about  $17,300,— there  having  been  no 
material  Increase  in  the  value  of  lands  In  that 
neighborhood  aside  from  Improvements;  and 
that  the  difference  in  its  value  now,  and  when 
the  same  was  purchased  by  his  father,  is  due 
solely  and  alone  to  his  own  labor  and  expendi- 
tures which  he  himself  has  made  from  the  ad- 
vances so  made  to  him  by  Albert  L.  (tunable, 
and  his  own  labor  and  results  of  the  use  of 
the  farm;  that  substantially  all  of  the  im- 
provements of  the  farm,  outside  of  the  amount 
paid  by  his  father,  for  the  erection  of  the 
house  and  large  bam,  and  it  is  unfair  and  im- 
proper that  he  should  be  charged  with  the  ad- 
vances so  made  to  him  by  his  father  and  then 
again  for  the  Improvement  to  the  land  made 
with  the  proceeds  of  such  advances."  There 
were  a  uuml)er  of  witnesses  examined  as  to 
the  value  of  the  farm.  The  district  court  de- 
termined, In  effect,  that  $25,000  was  not  an 
overvaluation.  We  will  not  set  out  the  testi- 
mony of  the  witnesses.  We  have  carefully 
examined  that  question,  and  we  think  the  val- 
uation was  sustained  by  a  fair  preponderance 
of  the  evidence.  It  is  true  that  a  number  of 
witnesses  testified  that  the  farm  was  not 
worth  $25,000;  but,  when  cross-examined  in 
reference  to  sales  of  other  lands  in  the  neigh- 
borhood, and  when  considered  in  connection 
with  the  testimony  of  other  witnesses,  to  the 
effect  that  the  valuation  of  the  executors  was 
fair  and  reasonable,  that  question  ought  to  be 
regarded  as  rightly  decided  by  the  district 
court.  It  is  proper  to  say,  in  this  connection, 
that  it  does  not  appear  that  appellant,  at  any 
time  during  the  life  of  his  father,  or  after- 
wards, accounted  in  any  way  for  the  use  and 
occupation  of  the  farm;  and  the  executors 
made  no  charge  against  him  for  rent,  except 
that,  in  estimating  the  value  of  the  farm,  they 
took  into  consideration  the  rental  value  from 
the  time  of  the  death  of  the  testator  until  the 
filing  of  the  report 

3.  The  principal  question  in  the  case  arises 
upon  the  right  of  the  appellant  to  reduce  the 
charge  against  hhn  for  the  value  of  the  farm 
by  deducting  therefrom  certain  lairar  perform- 
ed and  expenditures  made  which  he  alleges 
were  due  to  him  from  his  father  for  improve- 
ments upon  the  farm.  Tliere  is  nothing  in 
this  whole  record  which  In  the  least  degree 
tends  to  show  that  the  testator  supposed  that 


any  of  his  sons  had  any  claim  upon  Iiim  upon 
any  account  whatever.  On  the  contrary.  It 
appears  that  he  held  promissory  notes,  given 
to  him  by  the  appellant,  in  the  sum  of  about 
$3,000,  and  his  book  account  against  him 
amounted  to  more  than  $7,000.  The  will  by 
its  express  terms  directs  that  the  estate  de- 
vised shall  be  considered  as  including  all  of 
the  advancements,  without  interest  thereon, 
whether  evidenced  by  note,  book  account,  re- 
ceipt, or  conveyance  of  real  estate.  It  is  a 
moet  pertinent  inquiry  whether  the  very  lan- 
guage of  the  will  does  not  exclude  all  claims 
of  the  devisees  against  their  father,  founded 
upon  improvements  made  on  the  farms  on 
which  they  lived,  and  of  which  no  acconnt 
was  taken  by  the  father  during  his  life,  either 
by  mention  In  his  will,  or  by  credit  upon  his 
books  of  account,  or  by  recognition  in  any  oth- 
er way.  It  may  be  that  such  a  claim  might 
be  interposed  and  sustained  if  founded  upon 
some  legal  obligation  of  the  father  to  pay  his 
sons  for  improvements  on  the  farms  which,  it 
is  conceded,  he  purchased  for  them. 

4.  Appellant,  on  the  hearing  of  his  excep- 
tions to  the  report  of  the  executors,  Introduced 
himself  as  a  witness,  and  he  was  asked  the 
following  questions  by  his  counsel:  "Who 
made  the  improvements  on  the  land?"  and 
"State  to  the  court  who  paid  Mr.  Lowrle  for 
the  windmill  and  waterworks  that  he  put  on 
the  place."  Objections  to  these  questions  were 
sustained,  on  the  ground  that  they  tended  to 
prove  a  personal  transaction  between  the  wit- 
ness and  his  father.  It  was  then  proposed 
by  counsel  to  prove  by  the  testimony  of  appel- 
lant that  he  put  these  improvements  on  tbe 
farm  and  paid  for  them  himself.  An  object 
tion  to  the  proposed  testimony  was  sustained. 
Appellant  excepted  to  these  rulings  of  the 
court,  and  it  is  claimed  in  argument  that  they 
were  erroneous.  It  is  provided  by  section 
3G39  of  the  Code  that  "no  party  to  any  actl<Hi 
or  proceeding  *  •  •  shall  be  examined  as 
a  witness  in  regard  to  any  personal  transaction 
or  communication  between  such  witnesses  and 
a  person  at  the  commencement  of  such  exam- 
ination, deceased,  insane  or  lunatic,  against 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee  or  guardian  of  such  insane 
person  or  lunatic.  •  •  •"  The  hearing  of 
the  exceptions  to  the  report  of  the  executors 
was  not  the  trial  of  an  issue  In  an  action  in 
which  the  parties  are  named  as  plalntiffti  and 
defendants.  It  was  a  proceeding  in  probate, 
where  tbe  party  excepting  to  the  report  claim- 
ed rights  adverse  to  the  other  devisees  under 
the  will.  The  statute  bdng  applicable  to  any 
legal  proceeding  which  Is  adversary  in  its 
character,  it  applies  to  such  a  controversy  aa 
this.  See  Neas  v.  Neas,  61  Iowa,  641,  17  N. 
W.  30.  It  is  well  to  consider  what  the  ques- 
tion propounded  to  the  appellant,  and  the  tes- 
timony which  it  was  proposed  he  should  give, 
tended  to  prove.  His  previous  examination 
as  a  witness  and  his  exceptions  to  the  report 
show  that  he  intended  to  testify  that  he  made 
and  paid  for  the  Improvements  for  which  be 
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claims  a  credit  in  making  np  taia  aliare  of  the 
estate.  Aa  we  bare  said,  he  is  in  precisely  the 
Hune  position  as  though  be  was  making  a 
daim  against  the  estate  for  the  ImpTDvements. 
If  he  had  no  legal  claim  against  his  father  for 
tliem,  he  lias  no  right  to  maintain  them  against 
his  estate.  The  section  of  the  statute  above 
cited  has  many  times  been  considered  by  this 
court  In  Peck  t.  McKean,  45  Iowa,  18,  It 
was  hdd  that,  In  a  claim  for  personal  services 
rendered  to  a  person  who  afterwards  died,  the 
claimant  was  not  a  competent  witness  to  show 
the  work  performed  by  the  plaintlfT  for  the  de- 
ceased. It  was  said  in  tliat  case  that  "the  per- 
formance of  the  labor  by  plaintiff,  assent 
thereto,  or  other  facts  wliich  would  raise  an 
Implied  promise  of  deceased  to  pay  for  It, 
would  amount  to  a  personal  transaction  be- 
tween them."  The  "cited  case  lias  l>een  re- 
peatedly followed  and  approved  by  this  court 
In  Herring  v.  Herring's  Estate  (Iowa)  2  N.  W. 
666,  it  was  held  ttiat  it  was  error  to  allow  a 
plaintltr  seeking  to  establish  a  claim  against 
an  estate  for  services  performed  with  the 
knowledge  and  consent  of  the  deceased  to  tes- 
tify tliat  he  performed  the  services  and  paid 
out  money  for  Improvements  on  real  estate. 
It  Is  said,  in  the  last-dted  case,  that  to  permit 
tncb  evidence  to  be  Introduced  "is  in  direct 
conflict  with  the  cases  of  Peck  v.  McKean,  su- 
pra, and  with  Wilson  v.  Wilson,  52  Iowa,  44, 
2  N.  W.  615."  It  is  needless  to  cite  other 
cases  In  which  the  same  rule  is  followed.  An 
esamlnatlon  of  them  will  show  that  this  court 
has  nnifotmly  hdd  that  a  party  in  a  contro- 
vet^y  against  the  estate  of  a  deceased  person 
Is  not  a  competent  witness  to  testify  to  any 
fact  which  tends  to  establish  an  express  or 
implied  contract  between  himself  and  the  de- 
ceased. 

5.  It  ought  to  be  stated  here  that,  after  the 
appeal  was  taken,  and  after  the  case  was  ar- 
gued, Albert  H.  Connable,  to  whom  was 
awarded  the  sum  of  (28,650,  filed  an  affidavit 
In  the  <^ce  of  the  clerk  of  this  court  in  which 
be  stated  he  would  have  been  better  satisfied 
If  the  value  of  the  farm  had  been  fixed  at 
$16,000,  and  that  the  charge  of  $25,000  is  some 
$8,000  more  than  it  should  have  been.  If 
Howard  L.  Connable,  the  other  son,  had  Join- 
ed in  this  request  the  concession  would  have 
been  acted  on,  and  the  award  modified  to  that 
extent;  but  In  the  absence  of  such  consent 
we  must  sustain  the  report,  as  we  believe  It  is 
supported  by  a  fair  preponderance  of  the  evi- 
dence. The  case  demands  no  further  consid- 
eration, and  the  order  approving  the  report  of 
the  executors  is  affirmed. 


LARSON  V.  WILLIAMS  et  «1. 
(Sapreme  Court  of  Iowa.     Dec  10,  1896.) 

J I  IIOMBMT  BT  DrPACLT— FrOCDHEMBNT  BT  FkAOD 

— ErPECT— Eqcitable  Kf.libp— Timk  op 

Applicatio-v — Jdhisdictiok. 

1.  A  personal  judgment,  rendered  by  default. 

Khidi  was  not  warranted  by  the  allegations  of 

tke  petition,  and  was  procured  by  fraud  practiced 


by  plaintiffs  and  their  attorney,  will  lie  set  aside 
in  equity,  tliougli  the  original  notice  claimed  a 
personal  judgment  against  him. 

2.  A  court  of  equity  will  vacate  a  personal  judg- 
ment, rendered  b^  default,  and  obtained  by  fraud 
practiced  by  plaintiffs  and  their  attorney,  after 
the  time  for  applying  for  relief,  under  Code,  { 
3157^aa  elapsed. 

3.  Where  flie  petition,  in  an  action  against  a 
husband  and  wife  to  enforce  a  mechanic's  lien, 
alleges  nothing  warranting  a  personal  judgment 
agninst  the  wife,  such  a  judgment,  rendered  by 
default  and  embodied  in  a  decree  drawn  by  plain- 
tiffs' attorney,  is  one  against  which  a  court  of 
equity  hns  jurisdiction  to  grant  relief,  under 
Code,  ^  3154,  which  authorizes  relief  for  irregu- 
larity in  obtaining  a  judgment  or  order,  or  for 
fraud  practiced  by  the  successful  party. 

Appeal  from  district  court,  Calhoun  coun- 
ty;   Charles  D.  Goldsmith,  Judge. 

This  Is  an  action  in  equity  to  cancel  a  cer- 
tain judgment  rendered  in  the  district  court 
of  Calhoun  county,  Iowa,  on  December  17, 
1890,  in  which  action  these  defendants  were 
plalntlfTs,  and  Peter  Larson  and  his  wife, 
this  plaintitt,  were  defendants.  Plaintiffs, 
in  that  action,  sought  to  foreclose  a  mechan- 
ic's lien  against  the  defendants  therein. 
They  averred  that  they  had  entered  into  an 
oral  contract  with  the  "defendant"  to  build 
a  dwelling  house;  that  the  house  was  built 
for  the  "defendant";  that  "defendant"  was 
the  owner  of  the  land  and  building  situated 
thereon.  They  set  out  the  filing  of  their 
statement  for  a  lien,  and  asked  judgment 
"against  defendants,"  and  the  enforcement 
of  their  lien  against  the  land  and  building. 
The  statement  shows  that  the  contract  was 
made  with  Peter  Larson,  and  that  he  owned 
the  land  on  which  the  bouse  was  erected. 
The  account  was  against  Peter  Larson  alone. 
The  original  notice  ran  against  "Peter  Lar- 
son and  wife,  Oella  Larson,  defendants," 
and  notified  them  that  a  petition  would  be 
filed  "claiming  of  you  the  sum  of  $8G,"  with 
Interest.  It  claimed  the  enforcement  of  a 
mechanic's  lien  against  the  real  estate  de- 
8crlt>ed;  and  that  "unless  you  appear  thereto 
and  defend  •  •  •  a  default  will  be  en- 
tered against  you,  and  judgment  entered 
thereon."  Both  parties  defendant  having 
made  default,  a  judgment  was  rendered 
against  them  as  prayed,  and  a  decree  entered 
establishing  and  foreclosing  the  lien.  July 
7,  1803,  the  defendants  herein  caused  an 
execution  to  issue  on  said  judgment  against 
Peter  Larson  and  this  plaintiff,  and  caused  a 
debtor  of  this  plaintiff  to  be  garnished.  Feb- 
ruary 9,  1803,  this  action  was  commenced  by 
plaintiff.  The  grounds  alleged  for  canceling 
the  judgment  as  against  this  plaintiff  are- 
First  that  the  court  had  no  jurisdiction  to 
enter  said  judgment  there  being  no  allega- 
tion In  the  petition  showing  any  personal  lia- 
bility on  part  of  Cella  Larson;  and,  second, 
that  fraud  was  practiced  by  the  successful 
parties  and  their  attorney  in  obtaining  the 
judgment  Facts  are  set  forth  in  plaintiff's 
petition,  which,  if  true,  would  constitute  a 
complete  defense  to  said  action  as  against 
her.     On  the  hearing  the  court  found  that 
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the  Judgment  was  rendered  witbout  Jurisdic- 
tion as  against  said  Cella  Larson;  that,  at 
the  time  the  labor  was  performed  for  which 
a  lien  was  established,  she  was  not  the  wife 
of  Peter  Larson,  and  not  a  party  to  said  con- 
tract; that  said  Judgment,  in  so  far  as  it 
was  personal  against  this  plaintiff,  was  ot>- 
tained  by  fraud  practiced  by  the  defendants 
and  their  attorney;  and  that  plaintiff  did  not 
discover  that  a  personal  Judgment  had  been 
rendered  against  her  until  more  than  a  year 
after  its  rendition,  by  reason  of  the  repre- 
sentations of  defendants  and  their  attorney. 
The  personal  Judgment  against  plaintiff  was 
set  aside.     Defendants  appeal.     Affirmed. 

M.  R.  &  J.  B.  McCrary,  for  appellants. 
M.  W.  Beach,  for  appellee. 

KINNE,  J.  1.  This  cause  was  heard  in 
this  court,  and  an  opinion  filed  affirming  the 
Judgment  of  the  lower  court.  See  63  N.  W. 
464.  A  rehearing  has  been  granted,  and  the 
cause  is  again  before  us  for  determination. 
Without  entering  Into  a  lengthy  discussion 
of  the  facts.  It  may  be  said  that  there  was 
nothing  In  the  petition  in  the  case  of  Wil- 
liams &  Betenbender  v.  Peter  and  Celia  Lar- 
son, or  In  the  issues  involved  in  that  case, 
to  warrant  a  personal  Judgment  as  against 
Cella  Larson.  She  was  not  a  party  to  the 
contract  out  of  which  the  lien  arose.  She 
was  not  the  wife  of  Peter  Larson  when  the 
contract  was  made,  or  when  the  labor  was 
done  for  which  a  lien  was  thereafter  estab- 
lished. The  only  reason  for  making  her  a 
party  was  that,  at  the  time  the  foreclosure 
suit  was  instituted,  she  was  the  wife  of  Pe- 
ter Larson.  No  one,  on  reading  the  petition, 
would  understand  that  any  facts  were  plead- 
ed which  tended  to  show  a  personal  liability 
on  the  part  of  Celia  Larson. 

2.  The  claim  Is  that  the  original  notice 
claimed  a  personal  Judgment  against  the 
plaintiff,  and,  as  she  made  default 'In  the 
action,  she  Is  now  concluded  by  the  Judg- 
ment, whether  It  was  procured  by  fraud 
practiced  by  the  plaintiffs  and  their  attorney 
or  not.  It  is  said  that  this  action  Is  not 
brought  within  the  time  limited  by  the  stat- 
ute. We  have  often  held  that.  Independent- 
ly of  the  statute,  a  court  of  equity  will  grant 
new  trials,  in  actions  at  law,  after  the  time 
for  applying  for  relief  under  section  3157 
of  the  Code  has  elapsed,  If  proper  reasons 
are  shown  for  not  making  such  application 
within  the  time.  Bowen  y.  MIU  Co.,  31 
Iowa,  464;  Partidge  v.  Harrow,  27  Iowa, 
97;  Hosklns  v.  Hattenback,  14  Iowa,  314; 
Young  V.  Tucker,  39  Iowa,  596;  District 
Township  of  Newton  v.  White,  42  Iowa,  613; 
McConkey  v.  Lamb,  71  Iowa,  638,  33  N.  W. 
140;  Lumpkin  v.  Snook,  63  Iowa,  515,  19  N. 
W.  333.  This  action  Is  not  predicated  upon 
the  statute.  It  Is  an  attempt  to  invoke  the 
equitable  powers  of  the  court  as  to  vacating 
Judgments,  on  a  proper  showing,  after  the 
time  fixed  In  the  statute  for  so  doing  baa  ex- 


pired. In  the  two  last  cited  cases  It  Is  held 
that  the  Jurisdiction  of  a  court  of  equity  in 
such  cases  is  limited  to  the  granting  of  re- 
lief on  the  g^rounds  enome  rated  in  section 
3154  of  the  Code.  Do  the  facts  alleged  and 
proven  on  the  trial  bring  this  case  within 
the  provisions  of  that  section?  Among  the 
grounds  enumerated  in  said  section  are  the 
following:  "For  mistake,  neglect,  or  omis- 
sion of  the  clerk,  or  irregularity  in  obtaining 
a  Judgment  or  order;  •  *  •  for  fraud 
practiced  by  the  successful  party  In  obtain- 
ing the  Judgment  or  order."  We  think  the 
facts  alleged  and  established  make  these 
grounds  applicable  in  tbla  case.  Here  was  a 
petition  which  contained  no  allegations  au- 
thorizing a  personal  Judgment  against  Celia 
Larson.  Counsel  taking  the  decree  of  the 
court  knew  such  to  be  the  fact  As  a  lawyer 
he  knew  that  Celia  Larson  might  confident- 
ly rely  upon  the  fact  that  nothing  was 
sought,  as  against  ber,  save  the  extinguish- 
ment of  her  dower  right  in  tbe  premises. 
Having  no  defense  to  make  to  that  claim, 
she  was  not  called  upon  to  appear  and  to  an- 
swer to  tbe  petition.  It  matters  not  that  the 
notice  said  that  a  personal  Judgment  would 
be  asked  against  her,  as  she  had  a  right  to 
rely  upon  the  fact  that  the  petition  contain- 
ed no  averment  warranting  such  relief.  It 
is  claimed  that,  as  the  court  by  the  notice 
had  Jurisdiction  of  the  i>er8on  of  Celia  Lar- 
son, and  by  law  had  Jurisdiction  in  a  proper 
case  to  render  a  personal  Judgment  as  t»  the 
subject-matter,  therefore  Jurisdiction  was  in 
all  respects  complete,  and,  having  failed  to 
appear,  she  is  concluded  from  now  being 
heard.  Such  claim  is  not  well  founded.  It 
is  said  in  Bosch  v.  Kassing,  Qi  Iowa,  814,  20 
N.  W.  454;  "It  is  true  a  defendant  may  be 
concluded  by  a  default  where  the  facts  stat- 
ed in  the  petition  do  not  constitute  a  good 
cause  of  action  in  law,  or  where  the  petition 
is  so  defective  as  to  be  vulnerable  to  a  de- 
murrer; but  where  tbe  petition  omits  the 
necessary  averment  to  show  liability  against 
the  defendant,  tbe  court  may,  and  shoald. 
even  upon  default,  refuse  to  enter  Judg- 
ment." Clearly,  then,  procuring  the  court  to 
enter  such  a  Judgment,  under  the  circum- 
stances, was  an  "irregularity  in  obtaining;  a 
Judgment,"  under  the  statute  we  are  consid- 
ering. So,  also,  procuring  such  a  Judgment 
upon  a  petition  not  containing  any  averment 
authorizing  it,  and  with  a  full  knowledge  of 
the  facts,  was  practicing  a  fraud  within  tbe 
meaning  of  the  statute.  In  Lumpkin  v. 
Snook,  63  Iowa,  518,  19  N.  W.  333,  334,  In 
construing  this  provision  of  the  statute,  this 
court  said:  "The  term  'fraud'  is  used  in  this 
section  In  Its  ordinary  sense,  'and  It  would 
involve  any  act,  omission,  or  concealment 
which  involves  a  breach  of  legal  or  equita- 
ble duty,  trust,  or  confidence,  and  Is  injurious 
to  another,  and  by  which  an  undue  or  uncon- 
scientious advantage  is  taken  of  another.' 
Story,  Eq.  Jur.  {  187."  Here  was  an  act 
done,  In  taking  the  Judgment  against  Oeila 
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Larson,  which  was  a  violation  of  a  plain  le- 
gal duty, — an  act  done  by  counsel  In  viola- 
tion of  the  duty  be  owed  the  court;  and  It 
cannot  be  doabted.  If  counsel  bad  advised 
the  conrt  of  the  condition  In  his  petition, 
such  Judgment  would  not  have  been  ren- 
dered. Taking  advantage  of  his  position  as 
an  attorney,  and  of  the  confidence  which  the 
court  no  doubt  reposed  In  him,  he  proceeded 
to  procure  a  Judgment  which  was  wholly  un- 
warranted. He  thereby  perpetrated  a  fraud 
upon  the  court  and  this  plaintiff,  to  the  in- 
jury of  the  platntlir. 

Counsel  for  the  defendant  herein  was  a  wit- 
ness in  this  case,  and  the  following  is  a  por- 
tion of  his  cross-examination:  "Mrs.  Larson 
was  made  a  party  because  I  didn't  loiow  but 
the  land  was  in  her  name,  and  I  wanted 
Judgment  against  both  of  them.  ■  Q.  Then 
why  was  a  personal  Judgment  taken  against 
her  in  the  decree?  A.  Because  I  wanted  a 
Judgment  against  her.  Q.  It  was  not  based 
on  any  fact,  or  any  contract,  or  any  liability 
on  her  part?  A.  I  can't  tell  yon  whether  it 
was  or  not  I  don't  know  about  any  contract 
now.  I  don't  mean  to  say  I  didn't  pay  any 
attention  to  that.  I  drew  the  decree  in  which 
Judgment  was  rendered  against  her.  Q.  Now, 
in  drawing  that  decree,  upon  what  fact  did 
yon  base  it  that  you  had  a  right  to  a  decree 
against  her?  A.  I  based  it  on  the  fact  that 
she  had  personal  notice  that  we  would  ask 
for  a  personal  Judgment.  Q.  Did  the  notice 
state  to  her  that  you  would  ask  for  a  personal 
Judgment?  A.  The  notice  stated  to  her— it's 
the  best  evidence— that  I  would  ask  for  a 
Jndgmoit  against  her.  Q.  As  a  matter  of 
fact  there  was  nothing  on  the  face  of  the  pe- 
tition to  show  that  there  was  any  liability  on 
her  part?  A  Petition  is  the  best  evidence. 
Q.  I  wonld  like  to  have  you  answer  the  ques- 
tion. Is  there  any  fact  stated  in  the  petition 
that  says  that  she  would  be  liable  to  have 
a  Judgment  taken  against  her?  A  Not  any 
more  than  is  stated  in  the  petition.  Q.  What 
is  that  that  Is  stated  In  the  petition  that  {rave 
yon  any  right  to  any  personal  Judgment 
against  her?  What  fact  is  there  stated  in  the 
petition  that  shows  she  would  be  liable  to 
any  Judgmoit?  A.  The  petition  is  the  best 
evidence.  Let  me  liave  the  petition,  and  I 
will  read  It  (Witness  Is  handed  petition). 
Q.  Go  on.  I  want  you  to  state  what  there 
is  In  tbe  petition  that  shows  any  liability  on 
her  part  A.  Nothing  more  than  the  state- 
ments there  made.  Q.  Then  yon  didn't  un- 
derstand, at  the  time  you  drew  the  petition, 
that  vbe  had  made  a  contract  or  in  any  way 
made  herself  personally  liable?  A.  I  dldu't 
Investigate  the  matter.  If  the  land  was  In 
her  name  I  wanted  a  personal  Judgment 
against  her.  Q.  If  the  land  wasn't  in  her 
name,  then  what?  A  I  wanted  it  anyhow. 
Q.  Whether  she  was  liable  or  not?  A.  I  had 
served  her  with  a  notice  that  I  was  going  to 
ask  for  it,  and  that  is  why  I  wanted  it" 
From  this  ezaminatkm  it  will  be  seen  that 
tbe  decree  embracing  tbe  provision  for  a  per- 


sonal Judgment  was  prepared  by  counsel; 
that  he  knew  that  the  petition  contained  no 
allegation  authorizing  a  personal  Judgment 
against  Cclia  Larson,  yet  he  persisted  in  ob- 
taining such  a  Judgment  Not  having  rea- 
son to  believe,  from  tbe  allegations  of  the 
petition,  that  any  personal  Judgment  could  be 
entered  against  her,  she  was  not  negligent  in 
not  defending  against  relief  which  could  not 
be  legally  given  under  the  statements  of  tbe 
petition.  She  did  not  learn  of  the  rendition 
of  this  Judgment  until  long  after  tbe  time  to 
avail  herself  of  the  remedy  provided  by  stat- 
ute had  passed.  She  then  instituted  this  ac- 
tion to  cancel  the  Judgment 

We  have  not  considered  the  question  as  to 
whether  or  not  defendants  herein  or  their 
counsel  made  statements  to  the  plaintiff  here- 
in which  were  calculated  to  prevent  her  from 
making  defense  to- the  mechanic's  lien  suit 
It  is  due  counsel  to  say  that,  after  a  re-ex- 
amination of  the  naoTi,  In  tbe  light  of  ftv- 
tber  arguments,  we  reach  the  concluaion  that 
the  statements  and  representations  made  by 
defendants  herein,  or  tbeir  counsel,  to  Gelia 
Larson,  if  any,  related  to  another  case,'  which 
was  tried  months  after  the  mechanic's  Hen 
suit  It  seems  to  us,  however,  that  the  act 
of  counsel  in  procuring  this  personal  Judg- 
ment against  Celia  Lnrswi,  when  there  was 
no  foundation  therefor  In  tbe  petition,  was 
such  a  fraud  In  law  as  should  warrant  the 
relief  asked  in  this  action,  and  that  the  de- 
cree of  tbe  district  court  was  right    Affirmed. 


CITIZENS'  NAT.  BANK  v.  LOOMIS. 
(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

ASStOHMEKT  or  J0DOMBNT— SBERIFF  — RlTtlB.I — 
— COXCI.CSIVKNERS— EVIDBN^K  TO  EZPLAIX. 

1.  Where  a  landlord's  attachment  is  issued, 
and  the  property  of  tbe  tenant  is  seized,  and  judg- 
ment is  rendered  for  the  landlord,  on  assignment 
of  the  jndKment  all  right  of  the  judgment  credit- 
or to  recover  damages  against  the  sheriff  for  neg- 
ligence in  the  care  of  the  property  seized  passes 
to  his  assignee. 

2.  A  sheriff  levied  a  landlord's  attachment, 
and,  in  addition  to  the  retnm  of  service,  indorsea 
on  the  baclt  of  the  writ  a  receipt  by  a  third  per- 
son for  the  property  attached.  Held,  that  such 
receipt,  embracing  matters  not  required  by  stat- 
ute in  the  return  of  the  sheriff,  was  inadmissible 
as  evidence  of  the  facts  shown  thereby,  and  did 
not  conclude  tbe  sheriff. 

3.  Where  a  sheriff,  to  his  return  on  a  writ  is- 
sued in  a  landlord's  attachment,  annexed  a  re- 
ceipt of  a  third  person  for  the  property  attached, 
be  can  show  by  parol  that  tbe  property  was  deliv- 
ered to  such  third  person  by  the  direction  of  the 
attorney  of  the  plaintiff  in  the  attachmrnt. 

4.  Where  a  sheriff  levying  an  attachment  dpliv- 
ered  tbe  property  to  a  receipter,  by  direction  of 
plaintiff  in  tne  attachment,  he  is  not  liab'.e  for 
the  nogligence  of  tbe  receiptor. 

6.  An  order  by  an  attorney  to  a  sheriff  to  tnm 
over  projiorty  attached  to  a  third  person  for  snfe- 
Iteeping  is  not  an  aprpement.  within  Code,  §  213, 
providing  that  no  evidence  of  an  agreement  of  an 
attorney  shall  be  received  except  the  statement  of 
the  attorney,  or  his  written  agreement,  or  an  en- 
tiy  thereof  on  the  records  of  the  conrt. 

Appeal  from  district  court,  Polk  county;  W 
F.  Conrad,  Judge. 
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In  March,  1889,  one  Smith  commenced  an 
action  against  Hess,  in  the  district  court  of 
Polk  county,  Iowa,  for  the  recovery  of  rent,  and 
asking  the  issuance  of  a  landlord's  attachment. 
The  writ  was  Issued,  and  placed  in  the  hands 
of  the  defendant,  then  sheriff,  for  service.  On 
April  12,  1889,  the  writ,  with  the  foUowlng  re- 
turn thereon,  was  filed  with  the  clerk  of  said 
court:  "State  of  Iowa,  Polk  County— ss.:  I 
hereby  certify  that  the  annexed  writ  of  attach- 
ment came  into  my  hands  the  first  day  of 
March,  1889,  at  —  o'clock  — m.  of  said 
day,  and  by  virtue  thereof  I  levied  on  the  fol- 
lowing described  personal  property:  All  of  the 
fnmiture,  fixtures,  carpets,  beds,  tledding,  kitch- 
en and  dining  room  furniture,  dishes,  etc.,  in 
the  Windsor  Hotel  (formerly  the  Given  House), 
Des  Moines,  Polk  County,  Iowa,  as  the  property 
of  said  defendant;  said  levy  being  made  the 
first  day  of  March,  1889,  at  —  o'clock  —  m. 
<jt  said  day.  And  I  now  hold  said  property 
snbject  to  the  order  of  the  court,  and  now,  the 
rth  day  of  March,  1889,  return  this  writ,  with 
my  doings  in  the  premises.  C.  C.  Loomls,  Sher- 
iff of  Polk  County,  by  L.  A.  Shaw,  Deputy." 
On  the  back  of  the  writ  the  following  appears: 
"Received  of  O.  C.  Loomls,  sheriff,  for  safe- 
keeping, all  the  furniture,  fixtures,  carpets, 
beds,  bedding,  kitchen  and  dlnhig  room  furni- 
ture, dishes,  etc.,  being  all  the  furniture,  etc., 
In  the  Windsor  (formeply  the  Given)  House, 
and  I  agree  to  deliver  the  same  to  said  sheriff 
on  his  demand  or  order.  March  1, 1889.  J.  M. 
Grillith."  Such  proceedings  were  had  hi  that 
cause  aa  that  a  Judgment  was  entered  In  plaln- 
tifra  favor  for  $686.98  and  costs,  hicludlng  $42,- 
93,  attorney's  fees;  and  an  order  was  entered 
that  a  special  execation  Issue  for  the  sale  of 
the  attached  property.  Thereafter,  upon  an 
appeal  taken  by  the  defendant  to  this  court,  the 
Judgment  below  was  affirmed  (48  N.  W.  1030); 
and  on  July  10,  1891,  a  special  execution  is- 
sued for  the  sale  of  the  attached  property. 
This  execution  was  returned  by  the  sheriff  uo- 
satlsfled,  no  property  being  found.  Thereafter 
'  the  Judgment  was  assigned  to  plaintiff,  and  in 
March,  1892,  it  Instituted  this  action  against  the 
defendant  for  the  recovery  of  the  amount  of 
■aid  Judgment,  and  costs.  The  cause  was  tried 
to  the  court  and  a  Jury,  and  a  verdict  returned 
for  the  defendant,  upon  which  Judgment  was 
entered.  It  appeared  on  the  trial  that  the  prop- 
erty levied  upon  was  sufficient  to  have  satis- 
fled  the  Judgment,  interest,  and  costs;  and  that, 
at  the  time  the  Judgment  was  affirmed  by  the 
supreme  court  against  Hess,  he  was,  and  ever 
since  has  been,  Insolvent  Plaintiff  appeals. 
Affirmed. 

Gatch,  Connor  &  Weaver  and  J.  A.  McCall, 
for  appellant.  Read  &  Read  and  D.  F.  Callen- 
der,  for  appellee. 

KINNE,  J.  1.  Ai^Mllee  Insists  that,  even 
If  there  was  error  In  the  ruling  of  the  court  in 
the  respects  hereafter  spoken  of,  the  same  was 
without  prejudice,  for  the  reason  that  plaintiff 
baa  no  right  to  prosecute  this  sulL    The  claim 


Is  that  the  assignment  of  the  Judgment  alone  ' 
did  not  cany  with  it  to  plaintiff  the  right  to 
sue  the  sheriff  for  damages  arising  by  reason  of 
his  alleged  negligence  in  permitting  the  proper- 
ty levied  upon  to  be  disposed  of.  Just  what 
rights  will  pass  by  the  assignment  of  a  Judg- 
ment to  an  assignee,  other  than  the  right  to  en- 
force the  Judgment  In  the  usual  way,  has  never 
been  determined  by  this  court.  In  this  case 
the  assignment,  in.  terms,  related  to  the  Judg- 
ment only.  If,  therefore,  plaintiff  has  a  riglit 
to  sue  the  sheriff  for  negligence,  It  is  because 
such  right  passed  by  the  assignment  of  the 
Judgment,  as  an  incident  to  It.  If  app^ee's 
claim  is  sound,  then  no  right  of  action,  as  against 
the  sheriff,  for  damages,  passed  to  the  plain- 
tiff bank  by  the  assignment.  Now,  the  ri^t. 
If  any,  to  recover  damages,  existed  and  was  vest- ' 
ed  in  Smith,  the  assignor  of  the  Jndgment, 
prior  to  the  time  the  assignment  was  made.  If . 
It  did  not  pass  by  the  assignment  of  the  Jndg- 
ment, it  must  still  remain  in  Smith.  It  can 
hardly  be  successfully  contended  that  Smith 
might  part  with  ail  his  interest  in  the  Judg- 
ment, and  still  reserve  to  himself  the  right  to 
sue  tbe  sheriff  for  damages  arising  out  of  a  fail- 
ure to  do  his  duty  in  reUtlon  to  the  disposition 
of  the  property  which  had  been  taken  on  a  writ 
Issued  by  virtue  of  the  very  claim  upon  which 
the  Judgment  itself  was  based.  Nor  can  it  be 
said  that  the  assignment  of  the  Judgment  had 
the  effect  of  absolving  the  dieriff  from  liability 
for  negligence  in  caring  for  the  attached  prop- 
erty. Hence  we  think.  If  a  cause  of  action  ex- 
isted against  the  sheriff  for  damages  for  sndi 
negligence,  prior  to  the  assignment  of  the  Judg- 
ment, It  must  be  held  to  still  exist  in  favor  of 
some  one.  Inasmuch  as  there  is  no  dalm  that 
It  has  been  satisfied  or  been  barred  by  the  stat- 
ute of  limitations.  As  we  have  indicated. 
Smith,  having  parted  with  his  interest  In  the 
Judgment,  could  not  maintain  an  action  against 
the  sheriff,  because  it  was  the  Interest  in  the 
Judgment  alone  which  entitled  him  to  dalm 
damages  for  the  negligent  loss  ot  the  property 
upon  which  he  relied  for  the  satisfaction  of  the 
same.  Now,  the  original  case  was  by  the  de- 
fendant appealed  to  this  court,  where  the  Judg- 
ment was  affirmed.  A  special  execation  prop- 
erly Issued  for  the  sale  of  the  attached  property. 
That  the  right  to  this  execution  passed  by  tbe 
assignment  of  the  Judgment  cannot  be  doubted. 
So,  also,  the  assignee  would  have  the  rij^t  to 
have  the  property  sold,  and  the  proceeds  ap- 
plied in  payment  of  the  Jndgment.  Now,  If  the 
sheriff  has,  by  negligence,  permitted  tbe  prop- 
erty to  be  lost,  destroyed,  or  disposed  of,  so 
that  It  cannot  be  reached  by  this  special  ex- 
ecution, he  has  thereby  deprived  the  present 
holder  of  tbe  Judgment  of  a  substantial  right, 
for  which,  hi  a  proper  case,  he  should  be  held 
liable  to  make  restitution.  It  is  the  general  mle 
that  the  "assignment  of  a  Judgment  necesaarily 
carries  with  It  the  cause  of  action  on  vriildi  It 
Is  based,  together  with  all  tbe  beneficial  latet- 
est  of  the  assignor  In  the  Jndgment  and  all  Ita 
incidents."  2  Freem.  Judgm.  {  431;  Ullman  v. 
Kline.  87  111.  268;   Ryall  r.  Rowtes.  2  White 
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ft  T.  Lead.  Caa.  Eq.  p.  1667;  ScbUeman  ▼. 
Bowlin,  36  Minn.  198,  30  N.  W.  870.  In  the 
Minnesota  case  above  dted,  which  was  an  ac- 
tion upon  a  replerin  bond  by  the  assignee  of 
the  Judgment,  the  court  said:  "It  Is  a  familiar 
rule  In  equity,  of  universal  application,  ibat  the 
aaslgnmeut  of  a  demand  entitled  the  assignee 
to  every  assignable  remedy,  lien,  or  security 
available  by  the  assignor  as  a  means  of  in- 
demnity or  payment,  unless,  expressly  excepted 
or  reserved  In  the  transfer  of  the  demand. 
The  assignment  of  the  demand,  which  is  the 
principal  thing,  operates  as  an  assignment  of 
■11  securities  for  Its  recovery  or  collection,  and 
upon  such  securities  the  amignee,  as  the  real 
party  in  Interest,  may  maintain  an  action  In 
bla  own  name."  2  Jones,  Mortg.  {§  829,  1316, 
1377.  In  the  Illinois  case  it  was  held  that  an 
appeal  bond  was  but  an  Incident  of  the  debt,  and 
a  right  to  sue  thereon  was  vested  In  the  as- 
signee of  the  judgment.  As  supporting  the 
general  rule  above  stated,  see  1  Am.  &  Eng. 
Bnc.  Law,  p.  881;  2  Black.  Judgm.  H  MS,  952. 
So,  it  has  been  held  that  the  assignee  of  a 
Judgment  takes  the  assignor's  right  to  enforce 
the  Judgment  by  supplemental  proceedings. 
Bums  V.  Bangert,  16  Mo.  App.  22.  We  are 
aware  of  the  fact  that  there  are  some  authori- 
tiee  which  do  not  go  to  the  extent  of  those 
above  cited.  '  Thus,  in  Michigan  It  has  been 
held  that  where  an  attachment  was  issued  and 
levied  upon  property,  and  a  statutory  bond  given 
to  the  sheriff  by  the  defendant,  who  retained 
possession  of  the  property,  and  the  Judgment 
was  afterwards  assigned  by  an  Instrument  that 
did  not  mention  the  bond,  such  assignment  did 
not  authorize  the  assignee  to  sue  upon  the 
bond  in  his  own  name.  Forrest  v.  O'Donnell, 
42  Mich.  666.  4  N.  W.  259.  And  see  Timber- 
lake  V.  Powell,  99  N.  O.  233,  5  S.  E.  410.  We 
think  that  the  assignment  of  the  Judgment  in 
the  case  at  bar  carried  with  It  the  right  to  the 
assignee  to  avail  himself  of  any  remedy-  or 
means  of  Indemnity,  security,  or  payment  pos- 
aeesed  by,  or  which  could  have  been  made  avail- 
able to,  the  assignor,  as  against  the  sherlfF. 

2.  On  the  trial,  the  defendant  introduced 
evidence  tending  to  show  that,  at  the  time 
the  property  was  levied  upon,  the  attorney 
for  the  plaintiff  in  that  action  directed  the 
deputy  sheriff,  who  made  the  levy,  to  place 
the  goods  in  the  custody  of  one  Griffith,  as 
receiptor,  and  that  it  was  done.  The  receipt 
of  Griffith  for  the  goods  appears  on  the  writ. 
bat  not  in  the  return.  This  evidence,  and 
more  of  a  similar  character,  was  objected  to, 
on  the  ground  that  it  tended  to  contradict  the 
return  of  the  officer.  The  court  held  that  the 
return  could  not  be  contradicted  by  parol,  but 
said:  "The  fact  that,  by  direction  of  plaintiff. 
It  [the  property]  was  turned  over  to  the  re- 
ceiptor, if  it  was,  does  not  contradict  the 
levy."  It  may  be  conceded  to  be  the  general 
rale  that  a  sheriff's  return  cannot  be  contra- 
dicted by  parol  evidence;  that  In  a  suit  by 
tbe  creditor  against  the  sheriff  his  return  is 
prima  fade,  if  not  conclusive,  evidence 
against  tbe  officer.    Tillman  v.  Davis,  28  Ga. 


494;  Orock.  Sher.  |  46;  Mnrfree,  Sher.  (  866; 
Maoomber  v.  Wright  (Mich.)  65  N.  W.  610; 
Drake,  Attacbm.  H  204,  206;  1  Shinn,  At- 
tachm.  It  226,  227;  22  Am.  &  Eng.  Enc.  Law, 
pp.  683,  684.  By  an  examination  of  the  fore- 
going authorities,  and  the  cases  therein  re- 
ferred to,  it  win  be  seen  that  there  are  many 
exceptions  to  this  rule.  Our  statute  provides: 
"The  sheriff  shall  return  upon  every  attach- 
ment what  he  has  done  under  It.  The  return 
must  show  the  property  attached,  the  time  it 
was  attached,  and  the  disposition  made  of 
It  •  •  •"  Code,  t  3010.  It  is  also  well  set- 
tled that  return  upon  a  writ  of  attachment 
is  evidence  only  of  what  can  properly  be  em- 
braced in  tbe  return.  In  Aultman  v.  M«- 
Grady,  68  Iowa  118,  12  N.  W.  233,  It  Is  said. 
In  relation  to  returns  upcm  execution:  "There 
is  no  provision  for  a  return  showing  tbe  acts 
of  any  one  but  the  officer.  A  statement  in 
the  return  purporting  to  show  the  acta  of 
some  one  other  than  the  officer  is  without  au- 
thority of  law,  and  surplusage."  The  provi- 
sions as  to  returns  on  executions  are  substan- 
tially the  same  as  those  relating  to  a  return 
on  a  writ  of  attachment  Therefore  a  re- 
turn embracing  matters  not  required  by  stat- 
ute, or  which  relate  to  acts  done  oiitside  of 
the  officer's  duty,  would  not  be  receivable  as 
evidence  of  such  facts,  nor  would  it  In  any 
way  conclude  the  parties.  1  ShInn,  Attacbm. 
S  227;  Preem.  Ex'ns,  S  364,  300;  Plow  Co.  t. 
Jones,  71  Iowa,  238,  32  N.  W.  280;  Murfree, 
Sher.  f  867.  Under  the  authority  of  Aultman 
V.  McGrady,  supra,  the  sheriff  was  not  re- 
quired to  set  out  in  his  return  the  fact,  If 
such  it  was,  that  he  had  delivered  the  attach- 
ed property  to  Griffith,  the  receiptor.  In  pur- 
suance of  tbe  directions  of  the  plaintiff.  That 
would  have  been  tbe  recital  of  the  acts  of 
persons  other  than  tbe  officer,  which  tbe  stat- 
ute does  not  require  to  appear  in  the  return. 
Now,  It  might  be  proper  to  show  In  the  return 
tbe  fact  that  tbe  officer  had  turned  the  goods 
over  to  a  party  named  as  a  receiptor,  but  to 
set  out  that  such  action  was  taken  at  the  re- 
quest or  direction  of  some  one  Is  not  within 
the  requirements  of  the  statute.  While  tbe 
fact  of  the  placing  of  the  property  in  tbe 
hands  of  Griffith  as  a  receiptor  did  not  ap- 
pear in  tbe  return.  It  did  appear  from  Grif- 
fith's receipt  on  the  back  of  the  writ.  Surely, 
no  prejudice  could  arise  t>ecause  the  naked 
fact  that  the  property  had  been  placed  In  the 
hands  of  some  one  as  receiptor  did  not  ap- 
pear in  the  return.  So  far  as  the  plaintiff 
was  concerned,  that  fact,  if  stated  In  the  re- 
turn, would  not  have  advised  it  that  the 
property  was  placed  in  the  receiptor's  hands 
by  the  direction  of  its  assignor. 

Counsel  for  appellant  say:  "We  grant  that 
it  was  not  necessary  to  state  In  the  return  the 
simple  and  unqualified  fact  that  the  officer 
had  left  the  property  with  the  receiptor,  but 
insist  that,  to  save  himself  from  being  liable 
on  his  return  for  its  negligent  loss,  It  was 
necessary  to  state  the  fact,  if  a  fact,  that  he 
did  so  by  direction  of  the  Judgment  creditor." 
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The  contention  appears  to  as,  In  view  of  the 
requirements  of  the  statute,  to  be  unsound. 
The  return  stated  all  that  the  law  required. 
To  have  set  forth  the  fact  that,  by  direction 
of  the  judgment  creditor,  the  property  had 
been  placed  in  Griffith's  hands,  would  have 
been  the  recital  of  the  fact  or  direction  of 
one  other  than  the  officer,  and,  as  we  have 
seen,  was  not  proper.  The  evidence  intro- 
duced over  plaintiff's  objection  was  as  to  a 
fact  not  required  to  be  stated  in  the  return, 
and  therefore  properly  no  part  of  it,  and 
hence  it  did  not  tend  to  contradict  the  return. 

It  is  said  that,  because  the  sherifTs  return 
shows  thJ.t  he  holds  the  property  subject  to 
the  order  of  the  court,  therefore  evidence 
that  It  Is  held  by  a  receiptor,  under  the  di- 
rection of  the  judgment  creditor,  is  a  contra- 
diction of  the  return.  We  do  not  ihUik.  so. 
In  a  sense,  at  least,  the  property,  having  been 
levied  upon  by  the  officer,  is  in  his  posses- 
sion, even  though  it  be  in  the  hands  of  a  re- 
ceiptor nominated  by  the  judgment  creditor. 
"When  the  property  attached  is  by  the  officer 
delivered  into  the  hands  of  a  keeper  or  re- 
ceiptor, such  person  Is  the  agent  of  the  of- 
ficer making  the  attachment,  and  for  his  torts 
or  negligence  in  respect  to  the  property  the 
officer  is  liable.  When,  however,  the  prop- 
erty is  delivered  to  a  bailor  named  by  the 
plaintiff,  the  officer  is  relieved  thereafter 
from  respionsibility  to  the  plaintiff  for  the 
safe-keeping  of  It."  1  Shinn,  Attachm.  |  392. 
Ordinarily,  and  in  the  absence  of  evidence  to 
the  contrary,  it  would  be  presumed  that  the 
possession  of  the  receiptor  was  the  posses- 
sion of  the  sheriff.  Nor  does  It  cease  to  be 
such  because,  by  reason  of  his  own  acts,  the 
judgment  creditor  is  not  in  a  position  so  that 
he  may  hold  the  officer  personally  liable  for 
damages  which  arise  by  reason  of  the  receipt- 
or's negligence.  The  property  attached, 
though  left  with  a  receiptor  by  the  direction 
of  the  judgment  creditor,  is  still  in  the  cus- 
tody of  the  sheriff.  If  it  were  not  so,  the 
levy  would,  in  law,  be  abandoned.  Drake, 
Attachm.  (7th  Ed.)  i  350.  We  are  of  the  opin- 
ion that  the  evidence  objected  to  was  prop- 
erly admitted,  and  that  it  did  not  contradict 
the  return  of  the  officer. 

3.  There  can  be  no  doubt  that  the  officer 
levying  the  attachment  had  the  right  to  de- 
liver the  property  to  Griffith,  the  receiptor, 
by  direction  of  the  judgment  creditor,  the 
plaintiff  in  that  action;  and.  If  he  did  so  by 
the  direction  of  said  plaintiff  or  bis  attorney, 
he  would  be  relieved  from  personal  liability. 
Davis  V.  Maloney,  79  Me.  110,  8  Atl.  350; 
Shepherd  v.  Hall,  77  Me.  6C9,  1  Atl.  68C; 
Drake,  Attachm.  (7th  Ed.)  $  3G1;  Jenney  v. 
Delesdemier,  20  Me.  183;  Willard  v.  Good- 
rich, 31  Vt.  597;  Strong  v.  Bradley,  14  Vt. 
55;  Donham  v.  Wild,  19  Pick  620;  1  Shinn, 
Attachm.  §  392.  It  is  said  in  Freeman  on 
Executions  (2d  Ed.,  §  108):  "One  inquiry  will 
be  answered  here.  Who  is  entitled  to  con- 
trol the  writ?  The  officer  should  always  bear 
In  mind  that  the  writ  Is  intended  for  the  ben- 


efit of  the  plaintiff,  who  alone  is  Interested  in 
its  enforcement  The  Interests  and  wishes 
of  the  plaintiff  should  at  all  times  be  respect- 
ed. ••  *  But  aU  directions  of  the  plain- 
tiff not  savoring  fraud  nor  undue  rigor  and 
oppression  must  be  obeyed,  or  the  officer  will 
be  held  liable  for  injuries  flowing  from  his 
disobedience." 

4.  It  is  said  that  the  testimony  admitted 
showed  an  agreement,  and  that  parol  evi- 
dence should  not  have  been  admitted  to  es- 
tablteb  it.  Our  Code  (section  213)  provides 
that  an  attorney  and  counselor  has  power  "to 
bind  his  Client  to  any  agreement,  in  respect 
to  any  proceeding  within  the  scope  of  his 
proper  duties  and  powers;  but  no  evidence 
of  any  such  agreement  is  receivable,  except 
the  statement  of  the  attorney  himself,  his 
written  agreement  signed  aod  filed  with  the 
clerk,  or  an  entry  thereof  upon  the  records  of 
the  court"  It  is  claimed  in  this  case  that 
the  direction  to  turn  the  property  over  to 
Griffith,  the  receiptor,  was  given  by  the  at- 
torney for  the  judgment  creditor.  He  denies 
so  doing;  hence  It  is  said  the  evidence  of 
the  deputy  sheriffs  was  not  admissible.  If 
this  direction  of  the  attorney  to  place  the 
property  in  Griffith's  hands  as  a  receiptor  was 
given,  and  if  it  can  toe  said  to  constitute  an 
agreement  within  the  meaning'  of  the  stat- 
ute, then  the  testimony  should  not  have  been 
admitted.  That  it  was  not  an  agreement  In 
a  statutory  sense  seems  too  clear  to  admit 
of  a  doubt  It  was  simply  an  order  or  direc- 
tion given  to  the  sheriff,  which  it  is  claimed 
he  complied  with. 

We  have  considered  exery  question  raised 
which  Is  deemed  of  importance,  and  reach 
the  conclusion  that  there  was  no  error  in  the 
respects  complained  of.    Affirmed. 


CREGLOW  V.  OREGLOW  et  al. 
(Supreme  Court  of  Iowa.     Dec.  11,  189C.) 

GENEKAI.  ASSIONMKNT    WITH    PbBFBRBNCS  —  Bvi- 

DB»cB— Validity. 

1.  Evidence  that  a  father  sold  to  his  two  sons 
their  partnership  stock  in  trade,  taking  their 
notes  tor  the  price;  that  they  had  no  other  prop- 
erty subject  to  execution,  and  the  father  knew 
it;  that,  after  conducting  business  at  a  loss,  the 
sous,  knowing  themselves  bankrupt,  tiirougb  false 
statements  to  a  commercial  agency,  obtained 
goods  on  credit,  for  the  purpose  of  stocking  np  and 
tlien  failing;  that  the  sons  then  executed  a  chat- 
tel mortgage  on  their  entire  stock  to  their  father 
for  their  entire  debt  to  him,  and,  about  an  liour 
afterwards,  on  advice  of  the  father's  attorney, 
made  an  assignment  for  the  benefit  of  creditors 
to  their  brother-in-law,  warrants  a  finding  that 
the  mortgage  and  assignment  constitute  one 
transaction,  in  effect  a  general  assignment  for  the 
t]enefit  of  creditors  with  a  preference,  wliich,  un- 
der Code,  §  2115,  is  void. 

2.  Under  Code,  §  2115,  declaring  a  general  as- 
signment by  an  insolvent  for  benefit  of  creditors 
invalid  if  not  made  for  ail  creditors  equally,  a 
mortgage  constituting  a  part  of  and  rendering  a 
general  assignment  invRlid  because  it  creates  a 
preference,  is  itself  void  as  against  creditors  of 
the  insolvent 


Iowa.) 


CBEGLOW  T.  CBEGLOW. 


447 


Appeal  from  district  court,  BVanklin  connty; 
D.  K.  Uindman,  Judge. 

Suit  In  equity  to  foreclose  a  chattel  mort- 
gage upon  a  stock  of  goods  and  merchandise. 
There  was  a  hearing  on  the  merits,  and  a  de- 
cree for  the  defendants.  FlaintUI  appeala 
Amrmed. 

J.  M.  Hemingway,  D.  D.  Murphy,  D.  J.  Mur- 
phy, and  J.  H.  Trewin,  for  appellant  Taylor 
&  Evans,  B.  P.  Andrews,  and  Blythe,  Marlcley 
&  Smith,  for  appellees. 

ROTHBOCK,  a  J.  On  the  17th  day  of  No- 
vember, 1894,  the  defendants  Creglow  Bios, 
were  engaged  in  Iceeping  a  general  store  at 
Hampton,  In  Franklin  county.  On  that  day 
they  executed  and  delivered  to  the  plaintiff  a 
chattel  mortgage  upon  all  of  their  stock  In 
trade  to  secure  thti  payment  ojf  a  promissory 
note  of  that  date  for  $14,332.  The  note  was 
niade  payable  in  one  month  after  its  date. 
On  the  same  day,  and  within  a  short  time 
after  the  execution  of  the  mortgage,  said  de- 
fendants executed  an  assignment  of  their  prop- 
erty for  the  benefit  of  their  creditors.  Both 
lustruments  describe  the  same  property.  The 
said  firm  of  Creglow  Bros,  had  then  no  prop- 
erty excepting  their  said  stock  of  goods. 
Within  a  short  time  after  the  execution  of  said 
mortgage  and  assignment,  the  other  defend- 
ants in  this  case,  being  creditors  of  said  part- 
nership, commenced  actions  on  their  claims, 
and  attaclied  the  property,  thus  disregarding 
the  mortgage  and  assignment.  Thereupon  tills 
action  was  commenced  against  the  creditors, 
and  the  question  involved  In  the  case  requires 
a  determination  of  the  validity  of  the  mortgage. 
The  plaintiir  claims  that  It  was  taken  to  se- 
cure a  Just  debt,  and  the  defendants  Insist  It 
Is  void  upon  several  grounds.  If  the  mort- 
gage is  held  to  be  void  on  any  issue  raised  by 
the  answer,  there  Is  then  no  question  that  the 
liens  of  the  attaching  creditors  are  valid.  The 
partnership  of  Creglow  Bros,  consisted  of 
Cliarles  Creglow  and  George  Creglow.  At  the 
time  the  mortgage  and  assignment  were  made, 
George  was  24  and  Charles  27  years  old.  The 
plaintiff  is  their  father.  The  two  sons  had 
l)een  in  the  mercantile  business  for  several 
years.  Their  first  venture  in  that  line  of  busi- 
ness was  at  Guttenburg,  in  Clayton  county,  in 
the  year  Itl&l.  There  la  evidence  which  tends 
strongly  to  show  that  their  father  was  then  a 
partner  in  the  business.  That  business  was 
dosed  out  by  a  sale  of  the  stock  In  trade  In 
.\pril.  1802.  The  plaintiff  was  a  partner  with 
one  Mllian  in  a  store  at  Glen  Haven,  Wis.,  and 
the  partnership  was  dissolved  by  a  division  of 
the  stock  in  trade,  and  the  two  sons  of  the 
plaintiff  took  their  father's  share  of  the  prop- 
erty and  started  a  store  at  Northwood,  In  this 
state,  where  they  continued  In  business  until 
March,  1883,  when  they  removed  their  store 
to  Waseca,  Minn.,  and  they  remained  ther; 
ontU  July,  ISH.  In  the  month  of  August 
In  the  same  year  they  removed  to  Hampton, 
where  they  comthiued  in  the  same  business 


imtll  they  closed  out  by  executing  the  mort- 
gage and  the  assignment  in  controversy  in  this 
case. 

2.  The  defendants  claim  that  the  mortgage 
was  void,  as  against  them  as  creditors,  on  the 
following  grounds:  (1)  That  the  instrument  is 
without  consideration,  and  was  made  to  liin- 
der,  delay,  and  defraud  creditors;  (2)  that  the 
plaintiff  was  a  secret  meml)er  of  the  firm  of 
Creglow  Bros.;  (3)  that  the  plaintiff  and  Creg- 
low Bros,  and  one  Beddow,  whom  they  made 
assignee,  entered  into  a  conspiracy  to  secure  a 
large  quantity  of  goods  on  the  credit  of  Creg- 
low Bros.,  and  that,  when  so  secured,  they 
should  be  transferred  to  the  plaintiff  to  pay 
Ills  claim;  (4)  that  the  mortgage  was  a  part 
of  a  general  assignment  made  by  Creglow 
Bros.,  and  Is  void,  in  law,  because  It  prefos 
the  plaintiff.  It  la  not  om:  purpose  to  set  out 
the  evidence.  To  do  so  would  unduly  extend 
this  opinion.  We  do  not  believe  that  the  facts 
as  disclosed  in  the  testimony  would  sustain  a 
finding  of  the  alleged  secret  partnership,  and 
it  would  be  error  to  hold  that  the  mortgage 
was  without  consideration;  and,  while  there 
is  evidence  tending  to  show  that  there  was  an 
understanding  between  the  father  and  sons 
that  the  store  was  to  be  stocked  up  so  as  to 
be  sufficient  In  value  to  secure  the  debt  due  to 
the  plaintiff,  yet  we  do  not  think  the  decision 
of  the  case  should  be  put  upon  that  ground. 
But  we  believe  that  the  decree  should  be  af- 
firmed upon  the  ground  that  the  mortgage  is 
void  because  it  was  part  of  the  transaction 
which  culminated  in  the  assignment,  and  in  so 
holding  we  think  all  Of  the  evidence  wlilch  It 
is  claimed  support  the  other  defenses  should 
be  considered. 

3.  Section  2115  of  me  Code  Is  as  follows: 
**No  general  assignment  of  property  by  an  In- 
solvent or  In  contemplation  of  Insolvency,  for 
the  benefit  of  creditors  shall  be  valid,  unless 
it  be  made  for  the  benefit  of  all  his  creditors, 
in  proportion  to  the  amoimt  of  their  respective 
claims."  This  provision  of  the  statute  has 
many  times  been  under  consideration  by  this 
court.  In  connection  with  cases  Involving  the 
validity  of  a  mortgage  or  mortgages  and  a 
general  assignment  of  the  property  of  the 
mortgagor.  It  has  uniformly  been  held  that, 
if  the  mortgage  is  executed  without  any  refer- 
ence to  a  general  assignment,  and  afterwards 
and  as  an  Independent  transaction.  In  no  man- 
ner connected  with  the  mortgage,  and  upon  an 
intention  formed  after  the  making  of  the  mort- 
gage, a  general  assignment  is  made,  the  mort- 

';  gage,  if  taken  without  fraud  and  in  good 
faith,  for  the  payment  of  an  honest  debt.  Is 
valid.  See  Bradley  v.  Bailey  (Iowa)  64  N.  W. 
758,  and  cases  there  cited.  The  same  case, 
and  many  others,  held  that  If  the  two  acts— 
the  making  of  the  mortgage,  and  the  general 
assignment— are  one  transaction,  and  l>oth 
made  In  pursuance  of  an  Intention  to  make  a 
general  assignment,  they  amount  to  a  general 
assignment  with  preference,  and  the  mortgage 
Is  void  under  the  statute.  iiSee  Blwell  v.  Klm- 
baU  (decided  at  the  present  term)  69  N.  W.  286. 
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The  qneatlon  to  be  determined,  nnder  the  facts 
and  circumstances  disclosed  in  evidence,  is 
whether  the  plaintltTs  mortgage  is  a  valid  in- 
strument We  will  not  recite  the  testimony  of 
the  witnesses.  It  will  be  sufficient  to  state, 
In  a  general  way,  facts  which  we  regard  as 
established  by  the  evidence.  When  the  plain- 
tiff  sold  his  sons  the  stock  of  goods  which  was 
removed  to  Northwood,  the  consideration  of 
tlia  sale  was  about  ^,0UO,  which  was  evi- 
denced by  promissory  notes.  The  business  at 
Northwood  and  at  Waseca  resulted  in  a  loss, 
and  when  the  old  stock  was  removed  from  the 
last-named  place  to  Hampton  the  sons  had  no 
other  property  liable  to  execution.  All  of 
their  business  enterprises  were  failures.  The 
debt  to  the  father  was  Increased,  by  drafts  up- 
on him,  until,  at  the  time  they  removed  to 
Hampton,  it  amounted  to  nearly  the  sum  for 
which  the  mortgage  was  given.  It  quite  satis- 
factorily appears,  from  the  acts  of  the  sons, 
that  they  did  not  at  any  time  contemplate  to 
continue  in  business  at  Hampton.  The  plain- 
tiff was  at  that  place  about  the  time  of  the 
removal.  They  were  unable  to  pay  the  freight 
charges  for  the  shipment  of  the  goods,  and 
the  plaintiff  furnished  them  with  $li)0  for  that 
purpose.  When  they  removed  to  Hampton 
one  of  them  sent  his  family  and  his  household 
furniture  to  South  Dakota,  where  they  remain- 
ed, and  he  went  there  when  the  enterprise 
culminated.  One  of  them  made  a  false  state- 
ment to  Dun's  Commercial  Agency  in  order  to 
obtain  credit.  On  the  faith  of  this  statement 
they  purchased  a  large  quantity  of  goods  on 
credit.  They  bought  largely  in  excess  of  what 
was  proper  and  requisite  for  the  trade  in  that 
locality.  They  were  indebted  In  the  sum  of 
nearly  $15,000  to  wholesale  merchants  when 
the  mortgage  and  the  assignment  were  made. 
These  debts  were  contracted  with  about  90 
wholesale  dealers  in  different  parts  of  the  coun- 
try, and  the  debts  were  contracted  within  a 
short  time  before  the  failure.  They  knew  they 
were  bankrupt,  and  could  not  make  payment 
for  the  goods.  In  short,  the  debts  were  con- 
tracted by  a  gross  fraud  and  misrepresenta- 
tion, and  the  plain  Inference,  from  all  the 
facts,  Is  that  they  Intended  to  accumulate  a 
large  stock  in  trade,  and  then  fail.  Now,  as 
we  have  said,  the  plaintiff  must  have  known 
that  this  was  their  purpose.  It  is  true  they 
all  testified  as  witnesses  that  such  was  not  the 
Intention.  But  the  testimony  of  the  sons  hi 
reference  to  their  acts  In  the  matter  is  unwor- 
thy of  credit,  and  the  father,  being  a  bosinesa 
man  and  a  banker,  must  have  known  that  his 
sons  were  pursuing  a  fraudulent  course  of 
dealing.  He  ought  to  be  held  to  have  known 
that  no  wholesale  dealer  would  have  extended 
credit  to  his  sons  if  it  had  been  known  that 
they  were  indebted  to  their  father  greatly  in  ex- 
cess of  any  property  which  they  owned.  This 
being  the  condition  of  affairs,  the  father  pro- 
cured his  Bon-ln-law,  named  Beddow,  and  an 
attorney  to  go  to  Hampton  and  take  the  mort- 
gage. In  a  very  short  time  after  that  the  as- 
signment was  made.    The  acknowledgments 


of  both  instruments  were  taken  before  the 
same  officer,  and  he  testified  that  the  acknowl- 
edgment of  the  assignment  was  taken  from  20 
to  80  minutes  after  the  acknowledgment  of 
the  mortgage.  The  parties  to  the  transactloD 
testiiied  that  the  time  was  about  an  hour,  and 
they  further  testified  that  there  was  no  hiten- 
tion  to  execute  the  assignment  until  after  the 
mortgage  was  acknowledged  and  filed  for  rec- 
ord. Betldow,  the  son-In-Uiw  of  the  plaintiff, 
was  made  assignee.  The  taking  of  the  assign- 
ment was  advised  by  the  attorney  of  the  plain- 
tiff. It  was  plainly  a  part  of  the  same  trans- 
action as  the  mortgage.  It  was  token  as  a 
protection  to  the  mortgagee;  and,  considering 
all  the  facts  which  we  have  stated,  we  think 
the  court  rightly  held  that  the  two  instro- 
ments  constituted  a  general  assignment  with 
a  preference,  and  that  the  mortgage  Is  void. 
The  decree  of  the  district  court  is  affirmed. 


BRANDENBURG  et  al.  t.  KELLER  et  aL 
(Supreme  Court  of  Iowa.     Dec  11,  1888.) 
Appeal — Jcrisdictios — Record. 
Where  the  record  fails  to  show  that  an  ap- 
peal was  taken,  the  appellate  court  acquires  do 
jurisdiction. 

Appeal  from  district  court,  Des  Moines  coun- 
ty; James  D.  Smyth,  Judg& 

Action  in  equity  for  the  foreclosure  of  a 
mortgage  for  the  payment  of  an  amount 
alleged  to  be  due  on  a  promissory  note  It  was 
given  to  secure.  There  was  a  hearing  on  the 
merits  and  a  decree  for  the  plaintiffs.  Dis- 
missed. 

Blake  &  Blake  and  La  Monte  Cowles,  for 
appellants.  Power,  Huston  &  Power,  for  ap- 
pellees. 

ROBINSON,  J.  On  the  24th  day  of  April, 
1880,  Fred  Peterson  and  Margaretha  Peterson 
made  to  the  plaintiffs  a  promissory  note  for 
the  sum  of  $550,  with  Interest  thereon  at  the 
rate  of  8  per  cent  per  annum,  payable  three 
years  after  Its  date.  To  secure  the  payment  of 
the  note,  the  Petersons  executed  a  mortgage 
on  a  lot  in  an  addition  to  the  city  of  Burling- 
ton. They  afterwards  sold  and  conveyed  the 
lot  to  the  defendants  Konrad  Keller  and  Hen- 
ry Keller,  who  now  own  it  The  other  de- 
fendants are  alleged  to  have  some  Interest  in 
the  mortgaged  premises.  The  Petersons  are 
now  nonresidents  of  this  country,  and  the  ac- 
tion Is  brought  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  lot  for  the  payment  of 
the  amount  due  on  the  note.  The  district 
court  rendered  a  decree  of  foreclosore  as 
prayed. 

The  defendants  claim  that  the  amomit  doe 
on  the  note  was  fully  paid  on  the  18th  day  of 
January,  1890.  In  view  of  the  disposition  we 
are  required  to  make  of  the  case,  we  deem  it 
proper  to  say  that  we  have  read  the  recoid 
with  much  care,  and  are  satisfied  that  the 
amount  due  on  the  note  was  paid  to  Theodore 
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Guelieh  at  the  time  stated,  but  was  nerer 
acconnted  for  by  him  to  tbe  plaintiffs.  There 
is  much  conflict  in  the  evidence  in  regard  to 
the  authority  of  Ouelich  to  receive  the  mon- 
ey, but,  as  the  note  and  mortgage  are  in  the 
poeaeeslon  of  the  plaintiffs,  the  burden  was 
on  the  defendants  to  show  that  the  payment 
to  Guellch  had  the  effect  to  pay  the  note. 
We  strongly  Incline  to  the  opinion  that  the 
record  submitted  to  us  falls  to  show  that 
Guelich  was  authorized  to  receive  the  money 
for  the  plaintiff,  and  that  the  preponderance 
of  the  evidence  shows  that  he  was  not.  But 
we  have  searched  the  record  carefully,  with- 
out success,  to  find  evidence  that  an  appeal 
has  been  taken  from  the  decree  of  the  dis- 
trict conrL  We  do  not  find  any  reference  to 
an  appeal.  Since  It  is  not  shown  that  this 
court  has  Jurisdiction  of  the  case,  we  cannot 
do  otherwise  than  to  dismiss  It.     Dismissed. 


8TATB  V.  HATHAWAY  et  al. 
(Supreme  Court  of  Iowa.     Dec.  10,  1896.) 

I.ARCBST — VitXlU  OP  STOLCN  PrOPBRTT— CCWPB' 

TKNCT  or  Witness  —  Ihstbuctions  —  Criminal 
Law— Appeai.— OaiECTioNS  not  Baired  Below 
— Paili'bb  to  Oivb  Is«TKuerio!i8— Eiceptioxs. 

1.  Where  the  articles  stolen  consisted  of  a 
trnnk  containing  the  family  wearinK  apparel.  Hie 
wife  of  the  promcutor,  having  testified  that  Bh* 
luew  the  value  of  the  articles,  ia  competent  to 
testi^as  to  such  value. 

2.  Where  the  articles  stolen  consisted  of  wear- 
ing apparel  which  had  been  used,  it  was  not  er- 
ror to  instruct  the  jury  that,  in  determining  the 
marlcet  value  of  the  articles,  they  were  not  con- 
fined to  the  price  at  which  the  dealers  in  second- 
liand  clothing  would  buy  or  sell  them. 

3.  The  judgment  of  the  trial  court  in  a  crim- 
inal case  will  not  be  rerersed  for  an  error  in  in- 
structions, where  objection  was  not  made  and  ex- 
ception talcen  at  the  time. 

4.  The  judgment  of  the  trial  oonrt  in  a  crim- 
inal case  will  not  be  reversed  for  failure  to  give 
instructions,  where  no  request  for  such  instruc- 
tions was  made  at  the  time,  unless  it  appears 
that  such  failure  deprived  uie  defendant  of  a 
fair  trial. 

5i.  An  order  entered  in  a  criminal  case  in  vaca- 
tion, six  months  after  judgment,  reciting  that  the 
I  record  did  not  show  that  exceptions  had  l>een  tak- 
j  en  to  the  instructions  given,  and  that  exceptions 
!  dionld  therefore  be  entered  as  of  the  date  of  the 
;        instructions,  is  unauthorized,  and  of  no  effect. 

Appeal  from  district  court,  Polk  county; 
C.  P.  Holmes,  Judge. 

The  defendants,  Robert  Sylvanous  Hatha- 
way and  William  .Taeob  Palmer,  were  con- 
victed of  the  crime  of  larceny,  and  from  the 
judgment,  which  required  them  to  be  im- 
prisoned in  the  penitentiary  at  Fort  Madison 
for  a  term  of  years,  they  appeal.    Affirmed. 

T.  D.  Hastie,  for  appellants.  Milton  Bern- 
ley.  Atty.  Gen,.  James  A.  Howe,  Co.  Atty., 
and  Jease  A.  Miller,  for  the  State. 


ROBINSON,    J.     The   Indictment   charges 
the  defendants  with  larceny  of  property  of 
B.  T.  Kent  of  the  value  of  $00.    The  defeud- 
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ants  pleaded  not  guilty  to  the  charge,  but 
the  Jury  found  tbem  guilty,  and  fixed  the 
value  of  the  property  stolen  at  $25.  That  the 
defendants  were  guilty  of  stealing  the  proper- 
ty in  question  is  not  denied  In  this  court,  but 
it  is  insisted  tliat  its  value  is  less  than  $20, 
and  that  they  were  convicted  of  a  higher  de- 
cree of  the  offense  charged  than  that  of 
which  they  w»o  guilty. 

1.  Mrs.  Alice  Kent,  the  wife  of  B.  T.  Kent, 
testiaed  that  the  property  stolen  included  a 
trunk  and  Its  contents,  which  consisted  of 
numerous  articles  of  wearing  apparel,  and 
that  its  reasonable  market  value  was  about 
$50.  The  defendants  moved  to  strike  out  her 
testimony,  on  the  ground  that  she  was  not 
shown  to  be  competent  to  testify  to  the  value 
in  question,  but  the  motion  was  overruled. 
We  are  of  the  opinion  that  the  ruling  was 
correct  The  clothing  belonged  to  herself 
and  husband,  had  been  used  by  them  and 
their  children,  and  she  was  entirely  familiar 
with  It  She  testified  that  she  knew  its  val- 
ue, and,  although,  she  may  not  have  known 
what  It  would  sell  for  In  secondhand  cloth- 
ing stores,  nor  at  public  auction,  the  facts 
shown  in  regard  to  her  knowledge  justified 
the  presumption  that  she  knew  its  fair  mar- 
ket value,  and  made  her  testimony  compe- 
tent Tubbs  V.  Garrison,  68  Iowa,  48,  25  N. 
W.  921.  She  showed  a  greater  knowledge  of 
the  actual  value  of  the  property  than  did  two 
dealers  In  secondhand  clothing  who  testified 
for  the  defendants,  and  her  testimony  was 
more  satisfactory  than  theirs.  The  evidence 
justified  the  jury  In  fixing  the  value  of  the 
property  stolen  at  $25. 

2.  The  only  instruction  given  by  the  court 
In  regard  to  the  method  of  fixing  the  value 
of  the  property  was  as  follows:  "(5)  If  you 
shall  find  the  defendants  guilty  of  the  larceny 
of  the  goods  described  in  the  Indictment,  or 
some  part  thereof,  it  will  become  your  duty 
to  determine  the  market  value  of  the  prop- 
erty which  you  shall  find  they  thus  stole. 
By  the  words  'market  value,'  as  here  used,  is 
meant  the  price  or  prices  at  which  the  prop- 
erty could  ordinarily  be  bought  and  sold,  by 
or  between  persons  who  would  ordinarily 
buy  and  sell  such  goods  for  cash,  or  trade  at 
an  equivalent  for  cash.  In  determining  such 
value,  you  are  not  necessarily  confined  to  the 
price  at  which  dealers  in  secondhand  cloth- 
ing would  buy  or  sell  the  property,  but  you 
should  ascertain  and  return  the  sum  which 
you  shall  find,  upon  a  considoratiou  of  all  the 
facts  shown  in  the  evidence  and  the  evidence 
of  all  the  witnesses,  to  be  the  reasonable 
market  value  thereof,  as  above  define*!." 
The  appellants  suggest  that  this  instruction 
is  erroneous  in  not  confining  the  jury  to  a 
consideration  of  the  testimony  as  to  value 
given  by  the  dealers  in  secondhand  clothing. 
We  have  already  stated  that  the  testimony  of 
Mrs.  Kent  as  to  the  value  was  competent,  and 
the  instruction  is  not  erroneous  in  the  par- 
tlcubir  in  which  It  Is  questioned.  We  do  not 
understand  the  appellants  to  claim  that  it  was 


450 


60  NORTHWESTERN  RBPORTE^ 


(Iowa. 


erroneous  In  any  other  respect,  Out  they  con- 
tend that  the  court  erred  In  not  charging  the 
jury  that,  If  It  had  a  reasonable  doubt  as  to 
whether  the  value  of  the  property  stolen  was 
more  than  $20,  they  should  find  It  to  be  $20 
or  less.  That  It  was  the  right  of  the  defend- 
ants to  have  had  such  an  Instruction  given 
is  well  settled.  State  v.  Wood,  46  Iowa,  117; 
State  V.  McCarty,  73  Iowa,  51,  34  N.  W.  606; 
State  V.  Nets,  68  Iowa,  469,  27  N.  W.  460; 
State  V.  Jay,  57  Iowa,  164,  10  N.  W.  343; 
State  V.  Walters,  45  Iowa,  390.  No  Instruc- 
tion In  regard  to  value  was  asked  by  the  de- 
fendants, and  it  Is  claimed  on  the  part  ol 
the  state  that  no  exception  was  taken  to  the 
charge  given,  and,  therefore,  that  the  defend- 
ants cannot  rely  upon  the  error  of  the  court 
to  secure  a  reversal.  It  Is  the  general  rule, 
applicable  in  criminal  as  well  as  In  civil 
cases,  that  the  Judgment  of  the  trial  court 
win  not  be  reversed  for  an  error  in  giving  or 
failing  to  give  Instructions  to  the  Jury,  where 
objection  to  the  error  is  not  made  and  ex- 
<«ption  taken  at  the  time  it  is  committed. 
State  V.  Callahan  (Iowa)  65  N.  W.  150;  State 
V.  Moran,  7  Iowa,  238;  State  v.  Hussey,  Id. 
411;  State  v.  Reasby  (decided  at  the  present 
term  of  this  court)  69  N.  W.  451.  It  is  true 
that  section  4538  of  the  Code  requires  this 
court  to  determine  appeals  in  criminal  cases 
without  regard  to  technical  errors  or  defects 
which  do  not  aCtect  the  substantial  rights  of 
the  parties;  but  the  failure  of  a  defendant  to 
object  to  an  instruction  at  the  time  it  was 
given  cannot  be  regarded  as  a  technical  er- 
ror of  the  kind  contemplated  by  that  section. 
Had  the  error  in  question  been  called  to  the 
attention  of  the  court,  It  would  no  doubt 
have  been  corrected;  but  the  only  objection 
which  the  record  shows  to  have  been  made 
to  the  charge  Is  set  out  In  the  motion  for  a 
new  trial  In  the  following  words:  "The  court 
erred  in  giving  the  fifth  Instruction  as  given 
by  the  court."  That  did  not  suggest  that  the 
error  was  one  of  omission,  but  rather  that 
the  Instruction  was  erroneous  In  Its  state- 
ment of  the  law.  It  is  the  right  of  both  the 
state  and  the  defendant  In  a  criminal  case  to 
ask  Instructions  to  the  Jury.  Code,  f  4440, 
And  when  those  grlven  ai'e  not  erroneous,  the 
Judgment  of  the  district  court  will  not  be  re- 
versed for  a  failure  to  give  Instructions  not 
asked,  unless  in  an  exceptional  case,  when 
this  court  Is  satisfied  that  the  failure  to  In- 
struct properly  has  deprived  the  defendant 
of  a  fair  trial.  State  v.  Helvln,  65  Iowa,  291, 
21  N.  W.  045.  We  are  not  satisfied  that  Jus- 
tice has  not  been  done  In  this  case.  The  de- 
fendants were  represented  In  the  district 
court  by  a  competent  attorney,  the  Jury  was 
instructed  In  regard  to  the  method  of  fixing 
the  value  of  the  stolen  property,  and  Its  ver- 
dict appears  to  have  been  fully  authorized  by 
the  evidence. 

3.  It  Is  claimed  by  the  appellants  that  ex- 
ceptions were  duly  taken  to  the  Instructions, 
and  to  support  that  claim  they  rely  upon  an 
order  of  which  a  copy  is  as  follows:    "Be  It 


remembered  that  on  this  24th  day  of  August. 
1896,  it  appearing  to  the  court  that  the  rec- 
ords In  the  above-entitled  case  do  not  show 
that  the  defendants  have  an  exception  to  the 
Instruttlons  given  by  the  court,  and  that  the 
defendant  did  take  exception  to  each  and  all 
instructions  at  the  time  they  were  given.  It 
is  therefore  hereby  ordered  that  said  excep- 
tions be  entered  of  record  as  of  the  date  on 
which  said  instructions  were  given.  C.  P. 
Holmes,  Judge  of  the  District  Court,  Polk 
County,  Iowa."  This  order  was  made  In  va- 
cation, more  than  six  months  after  the  Judg- 
ment was  rendered.  Without  deciding  that, 
had  exception  been  taken  as  recited  In  the 
order.  It  would  have  been  sufficient  to  pre- 
sent the  objection  upon  which  the  defendants 
rely,  we  state  our  conclusion  to  be  that  the 
order  we  have  set  out  \a  without  legal  effect. 
The  statute  provides  for  the  correction  of  er- 
rors In  the  court  records.  The  clerk  Is  to 
read  In  open  court  all  the  entries  made  of 
record,  and,  when  correct,  they  are  to  be 
signed  by  the  Judge.  Code,  f  176.  When  rec- 
ords cannot  be  prepared  and  approved  dur- 
ing the  term,  they  may  be  read,  corrected, 
and  approved  at  the  next  succeeding  term. 
Entries  authorized  to  be  made  In  vacation 
shall  be  read,  approved,  and  signed  at  the 
next  term  of  the  court.  Code,  {  177.  These 
records  are  under  the  control  of  the  court, 
and  may  be  amended,  or  any  record  therein 
expunged,  at  any  time  during  the  term  at 
which  It  Is  made  or  before  It  is  signed  by  the 
Judge.  Section  178.  And  entries  made,  ap- 
proved, and  signed  at  a  previous  term  can 
be  altered  only  to  correct  an  evident  mistake. 
Section  179.  These  provisions,  although  they 
do  not  refer  to  exceptions  to  instructions, 
show  the  policy  of  the  law  In  regard  to  the 
keeping  and  correction  of  court  records. 
They  are  to  be  read  and  approved  by  the 
Judge  in  open  court,  and  not  In  vacation. 
Section  183  provides  that,  "with  consent  of 
parties,  actions,  special  proceedings,  and  oth- 
er matters  pending  In  the  courts  [district] 
named  In  this  chapter  may  be  taken  under 
advisement  by  the  Judges,  decided  and  enter- 
ed of  record  In  vacation,  or  at  the  next  term ; 
if  so  entered  In  vacation  they  shall  have  the 
same  force  and  effect  from  the  time  of  such 
entry  as  If  done  In  term  time."  But  the  or- 
der In  question  does  not  appear  to  have  been 
made  In  a  matter  taken  under  advisement 
with  the  consent  of  the  parties,  nor  on  notice 
to  the  adverse  party.  Judges  are  empowered 
to  make  certain  orders  In  vacation,  but  out- 
attention  has  not  been  called  to  any  provisiuu 
of  the  law  which  authorized  the  order  in 
question.  It  appears  to  have  been  made  by 
a  Judge  in  vacation  without  Jurisdiction.  It 
was  made  too  late  to  serve  as  a  bill  of  excep- 
tions. State  V.  Newcomb,  56  Iowa,  335,  9  N. 
W.  200.  As  a  nunc  pro  tunc  order  It  is  with- 
out effect,  for  the  reason  stated.  We  are  sat- 
isfied that  substantial  Justice  has  been  done 
In  this  case,  and  the  Judgment  of  the  district 

« »*   i«  „«i-»,.wi  Digitized  By  VjVJ*Ji.-' 


court  is  attlrmed.°'9' 


c 


Iowa.) 


STATE  V.  KEASBY. 


451 


STATE  ▼.  RBASBT. 
(Supr«De  Court  of  Iowa.     Dec.  10,  1896.) 
Criminal  Law— Xobntification  of  DsraNDANT — 
—  Lower   Deokeks  of  Uffen'Se  —  Failure  TO 
luafKncT  —  Ubjection-8  not  Raised  Below  — 

ROBBEBT— SUFFJCIE.SCY  OF    EviDKNOB. 

1.  During  the  trial  of  a  criminal  case  the  de- 
fendant's brother,  who  greatly  resembled  him, 
toolc  a  seat  by  hia  side  as  a  test  of  identity.  At 
the  request  of  the  attorney  for  the  state  the  judge 
ordered  the  defendant  to  rise  for  identification, 
against  the  objection  of  his  attorney.  The  pros- 
ecuting witness  then  identified  the  one  who  stood 
up  as  the  one  who  had  committed  the  offense  char- 
ged. Hdd,  that  the  action  of  the  court  in  com- 
pelling the  defendant  to  rise  was  not  error,  aa 
compelling  him  to  criminate  himself. 

2.  On  trial  for  robbery  it  appeared  that  the  pros- 
ecuting witness  had  gone  to  a  pump  near  the  rail- 
road track,  to  dmw  water  for  his  stocic;  that  two 
colored  men  had  come  up,  and  aslied  if  they 
should  not  fill  the  trough.  Witness  gave  permis- 
sion, and  started  across  the  traclt.  When  part 
way  across,  he  looked  back,  and  saw  the  two 
men  just  behind  him.  A  moment  later  he  was 
struck  on  the  head,  knocked  insensible,  and  rob- 
bed. He  identified  defendant  as  one  of  the  two 
men,  and  three  other  witnesses  who  saw  the  col- 
ored men  talking  to  witness  at  the  pump  also 
identified  defendant  as  one  of  them.  Held,  that 
the  evidence  was  sufficient  to  connect  the  defend- 
ant with  the  crime. 

3.  On  trial  for  robbery,  where  there  was  no  ev- 
idence tending  to  show  that  the  offense  might 
bare  been  larceny,  it  was  not  error  to  fail  to  in- 
struct as  to  such  offense. 

4.  An  assignment  of  error  based  on  the  instruc- 
tions of  the  trial  court  will  not  be  considered  un- 
less the  exception  was  properly  taken  below. 

Appeal  from  district  court,  Mahaska  county; 
A.  R.  Dewey,  Judge. 

The  defaidant,  Noah  Reasby,  was  conrlcted 
of  the  crime  of  robbery,  and  from  the  Judg- 
ment, which  required  him  to  be  Imprisoned  in 
one  of  the  penitentiarieB  of  this  state  for  the 
term  of  16  years,  be  appeals.    Affirmed. 

Byron  W.  Preston  and  J.  0.  Williams,  for 
appellant.  Milton  Remley  and  Jesse  A.  Mil- 
ler, for  the  State. 

ROBINSON,  J.  In  the  evening  of  the  4tta 
day  of  July,  1895,  Henry  Galllers  was  struck 
on  the  head,  and  made  Insensible,  and  several 
dollars  In  money  were  taken  from  his  pocket 
The  Injury  was  so  severe  that  he  did  not  re- 
cover consciousness  for  two  or  three  weeks. 
The  defendant,  Reasby,  and  one  Lud  Struther 
were  Jointly  Indicted  for  the  offense.  Reasby 
was  tried  separately,  and  convicted,  as  stated. 

1.  During  the  trial  of  the  defendant,  and 
while  Galllers  was  on  the  witness  stand,  but 
before  he  was  asked  who  the  persons  be 
claimed  to  have  been  present  at  the  time  of 
the  robbery  were,  an  attorney  of  the  defend- 
ant caused  a  brother  of  the  defendant  to  sit 
by  him  as  a  test  on  the  question  of  Identity. 
An  attorney  who  was  assisting  at  the  trial  in 
behalf  of  the  state  whispered  something  to 
the  presiding  Judge  In  regard  to  the  defend- 
ant's brother  being  the  defendant,  and  stated 
aloud  that  they  had  changed  places.  An  at- 
torney for  the  state  then  asked  the  court  to 
require  the  defendant's  brother  to  retire,  or 
to  cause  the  defendant  to  rise  for  Identiflca- 


tion,  and  the  court  thereupon  directed  the 
defendant  to  stand.  An  attorney  for  the  de- 
fendant at  once  objected,  stating  that  he 
would  stand  up  for  the  defendant,  but  the  court 
ordered  the  defendant  a  second  time  to  stand, 
and  he  arose.  The  county  attorney  then  stat- 
ed, "That  is  not  the  man."  The  defendant 
sat  down,  and,  Galllers  being  asked  If  be 
could  identify  the  man,  "stated  that  he  could, 
and  that  the  man  who  stood  up  was  tlie 
man."  We  understand  this  to  mean  that  the 
witness  Bald  that  the  man  who  arose  was  one 
of  those  who  were  present  when  the  robbery 
was  committed.  The  appellant  contends  that 
the  order  of  the  court  was  erroneous,  because 
It  compelled  him  to  criminate  himself.  It  is 
certainly  proper  for  the  coiurt  to  require  the 
defendant  who  Is  accused  of  felony,  and  who 
Is  present  at  his  trial,  to  make  himself  known. 
When  the  objection  in  question  was  made,  an 
attorney  for  the  state,  in  response  to  It,  re- 
ferred to  the  defendant  and  his  brother  as 
looking  very  much  alike,  and  we  are  Justified 
hi  concluding  from  the  experiment  attempted 
by  the  defendant  that  there  may  have  been 
such  a  resemblance.  The  court  appears  not 
to  have  known  who  the  defendant  was,  and 
had  the  right  to  cause  him  to  Identify  him- 
self. The  fact  that  he  was  accused  of  the 
crime  was  not  evidence  of  guilt,  and  to  re- 
quire him  to  stand  In  the  presence  of  the  wit- 
uess  and  Jury  did  not  compel  him  to  furnish 
evidence  of  his  guilt  We  are  not  aware  of 
any  rule  of  law  which  entitles  the  defendant 
In  a  criminal  case  to  remain  concealed  during 
his  trial,  lest  his  presence  might  aid  in  his 
identification.  Yet  the  rule  contended  for  by 
the  defendant,  carried  to  Its  logical  conclu- 
sion, would  lead  to  that  result  It  Is  a  very 
common  practice  to  refer  witnesses  for  the 
state  In  a  criminal  case  to  the  defendant,  and 
ask  questions  concerning  him  and  his  alleged 
offense,  and  It  often  happens  that  a  witness  is 
able  to  testify  more  particularly,  and  that 
the  Jurors  are  able  to  understand  more  read- 
ily, the  defendant's  connection  with  the  crime 
charged,  by  reason  of  the  fact  that  they  see 
him,  and  in  consequence  are  better  able  to  ap- 
ply the  evidence  to  him,  and  to  Judge  of  its 
value.  But  where  that  is  done  the  defendant 
does  not  ftunlsh  evidence  to  criminate  him- 
self. This  case  Is  unlike  one  where  the  ac- 
cused Is  compelled  against  his  will  to  submit 
to  a  personal  examination  or  to  an  experiment 
to  determine  some  mooted  question,  and  thus 
furnish  evidence  which  would  tend  to  con- 
nect blm  with  the  crime  of  which  he  Is  ac- 
cused. What  the  rule  applicable  to  such  a 
case  Is  we  have  no  occasion  to  determine.  The 
object  which  the  defendant  had  In  view  was 
really  to  test  the  ability  of  the  witness  to 
identify  one  of  his  assailants,  and  It  would 
have  been  within  the  power  of  the  trial  court 
to  permit  the  test  to  be  made.  But  In  refus- 
ing to  allow  It  the  discretion  of  the  court  was 
not  abused. 

2.  It  is  urged  with  great  apparent  confidence 
that  the  evidence  Is  not  sufficient  to  authorize 
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a  cODTlctlon  of  the  defendant.  No  wltsesaea 
testlfled  to  having  seen  the  robbery  In  ques- 
don,  but  the  evidence  which  connects  the  de- 
fendant with  It  Is  Bnbstnntlally  as  follows: 
Between  7  and  8  o'clock  tn  the  evening  of 
the  day  on  which  the  robbery  was  committed, 
Galllers  went  to  a  pump,  about  200  yards 
from  the  house  In  which  he  was  living,  to 
water  some  calves.  The  pump  was  25  yards 
west  of  a  fence  on  the  west  side  of  a  railway, 
and  30  yards  west  of  the  center  of  the  track. 
The  calves  were  to  be  watered  at  a  gate  in 
a  fence  10  yards  east  of  the  center  of  the 
track.  OalUers  fiUed  his  bucket,  and,  as  he 
was  about  to  leave  the  pump  two  colwed  men 
came  to  hhn,  and  asked  tf  they  should  not 
fill  the  trough.  He  gave  them  pennlssl<m  to 
do  so,  and  started  with  his  bucket,  in  a  north- 
easterly direction,  to  a  gate  in  the  west  fence, 
and  then  went  eastward  across  the  track  to 
the  east  gate.  When  he  was  a  few  feet  east 
of  the  track,  he  looked  back,  and  saw  that  the 
two  men  were  following  him,  and  that  they 
were  together  In  the  center  of  the  track.  Not 
suspecting  harm,  he  went  on,  and  about  that 
time  received  a  blow,  as  stated.  It  was  evi- 
dently inflicted  by  a  person  who  stood  behind 
him,  with  a  club,  which  was  fonnd  near  the 
spot.  When  be  fell,  he  had  three  or  four  dol- 
lars in  silver  money  in  his  pocket,  and  when 
he  was  found  a  few  minutes  later  his  pocket 
was  ttimed  Inside  out,  and  his  mahey  was 
gone.  He  does  not  remember  anything  that 
occurred  after  he  had  passed  the  railway 
track  four  or  five  yards,  although  the  bucket 
was  standing  near  the  gate,  and  he  was  at- 
tempting to  climb  over  it,  when  found.  Ue 
had  seen  the  two  men  referred  to  pass  along 
the  railroad  track  frequently,  and  Is  positive 
that  the  defendant  Is  one  of  them.  Robert 
Fisher,  a  boy  12  years  of  age,  a  nephew  of 
Galliers,  followed  him  to  the  pump,  and  when 
ho  reached  it  Galliers  had  left  it  with  his  buck- 
et of  water,  but  the  two  men  were  there.  As 
he  passed  them,  they  spoke  to  him,  and  he 
went  on  for  some  cattle.  When  he  was  some 
distance  away,  they  called  to  him  that  his 
imcle  said  that  be  should  get  the  cattle.  Ue 
saw  the  men  start  after  Galliers,  but  went  on 
without  again  looking  back,  and  was  soon  out 
of  sight.  He  had  known  the  men  for  about 
a  year,  although  he  had  not  spoken  to  them 
before,  and  stated  that  the  defendant  was  one 
of  them.  Two  young  ladles— Mary  Watson 
find  Annie  Fisher— passed  along  the  track  near 
the  pump  when  Galliers  was  there,  and  saw 
two  colored  men  talking  with  him.  Miss 
Watson  states  that  she  had  seen  the  defend- 
ant frequently,  and  knew  him,  and  that  be 
was  one  of  the  two  men  who  were  talking 
with  Galliers.  Miss  Fisher  had  seen  the  men 
several  times  before,  and  states  that  the  de- 
fendant was  one  of  them.  After  the  crime 
was  committed,  the  defendant  and  Struther 
were  accused  of  being  guilty  of  it,  and  were 
arrested.  After  that  had  been  done,  the  de- 
fendant told  the  constable  who  arrested  him 
that  neither  he  nor  Struther  had  anything  to 


do  with  the  robbery;  that  he  and  one  Sain 
Carter  were  going  up  the  road  together,  when 
Carter  told  him  of  a  plot  to  knock  Galliers  on 
the  head;  that  they  were  then  near  the  pump, 
and  Galliers  was  there;  that  the  defendanr 
said  he  would  not  have  anything  to  do -with 
the  matter,  and  went  on  up  the  road;  that 
when  he  was  75  or  80  yards  away  he  looked 
around,  and  saw  Galliers  crossing  the  raid 
with  a  bucket  of  water,  and  saw  Carter  hit 
him  twice  with  a  club,  and  then  go  througli 
his  pockets.  The  defendant  further  stated  to 
the  constable  that  Carter  said  he  had  a  coup- 
ling pin  hidden,  which  he  intended  to  nse  on 
Galliers,  and  that  he  tried  to  induce  the  de- 
fendant to  join  him  in  the  venture,  but  that 
the  defendant  refused,  and  that  be  did  not 
thtaik  at  the  time  that  Carter  woidd  attempt 
It  He  also  told  another  officer  that  Carter 
committed  the  act,  and  that  be  was  there  on 
the  railway  track  when  it  was  done.  There 
were  a  few  other  circumstances  we  have  not 
mentioned,  which  tended  to  connect  the  de- 
fendant with  the  crime.  He  did  not  testify, 
but  It  is  claimed  in  his  behalf  that,  as  the 
state  proved  his  statements  to  the  constable, 
it  is  bound  by  those  which  tended  to  show 
that  he  is  innocent  of  wrong.  But  that  is  not 
correct.  The  statement  was  made  to  shield 
the  defendant,  and  the  Jury  was  not  required 
to  believe  more  of  it  than  seemed  to  be  credi- 
ble. It  showed  that  the  defendant  knew  of 
the  crime,  and  that  he  saw  It  committed.  If 
the  witnesses  tot  the  state  told  the  truth,  he 
could  not  have  been  many  yards  from  Gal- 
liers when  be  was  stunned  and  robbed,  but 
must  have  been  doee  by,  if  he  did  not  actual- 
ly participate  in  the  robbery.  He  and  his 
companion  were  close  together,  and  but  a  few 
steps  behind  GalUers,  only  a  few  momenta 
before  the  latter  was  hit,  and  It  was  not  pos- 
sible for  the  defendant  to  have  been  where 
he  claims  that  he  was  at  the  time.  The  evi- 
dence does  not  show  who  held  the  club  whea 
it  was  used  on  Galllen,  but  it  shows  that  tlic 
act  was  premeditated,  and  that  the  defendant 
was  present  when  it  was  committed,  and  jus- 
tifies the  conclusion  that,  if  he  was  not  the 
one  who  actually  used  the  club,  be  was  clone 
by,  to  aid  and  abet  the  one  who  did  use  it. 
There  is  testimony  which  tends  to  weaken 
some  of  the  positive  statements  made  by  wit- 
nesses for  the  state,  bat  it  was  the  province 
of  the  jury  to  weigh  the  conflicting  state- 
ments, and  decide  the  truth  of  the  matters> 
in  controversy.  We  are  of  the  opinion  th:it 
their  verdict  has  sufficient  support  in  the  evi- 
dence. 

3.  The  sections  of  the  Code  under  which  tlie 
defendant  was  convicted  are  as  follows: 

"3858.  If  any  person  with  force  or  violence, 
or  by  putting  in  fear,  stecU  or  take  from  tlie 
person  of  another  any  property  that  is  the 
subject  of  larceny,  he  is  guilty  of  robbery,  an»t 
shall  be  pimlsbed  according  to  the  aggrava- 
tion of  the  offense  as  Is  provided  in  the  fol- 
lowing two  set  tions. 

"3859.  If  such  otCender  at  the  Ume.of  such 
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robbery  Is  armed  with  a  dangerous  weapon, 
with  ^teat,  If  KBlBted,  to  kill  or  malm  the 
person  robbed,  or  if  being  so  armed  be  wound 
or  strike  the  person  robbed;  or  if  be  baa  any 
confederate  aiding  or  abetting  him  in  such 
robbery  present  and  so  armed,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for 
a  term  not  exceeding  twenty  nor  less  than  ten 
jreorB." 

The  crime  of  robbery,  as  defined  in  these 
sectians,  includes  larceny,  and  a  person  indict- 
ed for  the  former  might  be  convicted  of  the 
latter  offense.  State  v.  Mlkesell,  70  Iowa, 
178,  30  N.  W.  474;  State  v.  Graif,  06  Iowa, 
482,  24  N^  W.  e.  Other  olfenses  are  also  in- 
cluded In  robbery.  It  is  the  right  of  a  de- 
fendant who  is  being  tried  for  an  offense 
which  Inctudes  other  offenses  of  lower  degrees 
to  have  the  Jury  instructed  with  regard  to  the 
iucluded  offenses  of  which  there  is  erldeivce. 
State  r.  Hathaway  (decided  at  the  present 
term  ot  this  court)  89  N.  W.  449.  But  In  this 
case  the  jury  was  not  so  instructed,  and  of 
that  omlssioD  the  appellant  complains.  Among 
the  grounds  for  a  new  trial  in  a  criminal  case 
are  the  followiag:  "(5)  When  the  court  has 
misdireeted  the  Jmry  in  a  material  matter  of 
law."  "(7)  Wfaoi  the  court  has  refused  prop- 
erly to  InBtmet  the  jury."  Oode,  §  44S9.  It 
is  ttae  duty  of  the  court  to  charge  the  Jury 
in  writing.  Seotloa  44ao  <7).  It  1«  also  tbe 
duty  of  the  coart  to  Instroet  tbe  Jmy  on  tUe 
mottos  of  dtfaer  varty.  Section  4440.  It  is 
the  geaenX  rule,  howerer,  when  the  court 
dees  (ibarse  the  jury  In  regard  to  tbe  issues 
which  it  Is  required  to  determine,  ttmt  to  en- 
able the  defendant  to  take  advantage  of  an 
error  in  the  charge  he  must  object  to  It  See 
State  V.  Hathaway,  BQpra.  We  have  exam- 
ined net  eoly  the  abstracts,  but  the  transcript 
submitted  in  this  case,  without  finding  any- 
thing to  show  that  tbe  defendant  excepted  to 
the  obatge  as  given.  It  may  be  said  in  sup- 
port of  the  charge  ma  given  by  tbe  court  that 
there  wac  nothing  in  the  evideoice  to  Justlty 
the  conviction  of  the  defendant  of  any  lower 
offense  than  that  of  robbery.  If  he  was  at 
the  place  of  the  robbery  at  the  time .  it  oc- 
corred,  the  presumption  is.  In  the  absence  of 
proof  to  the  4!ontTai7,  that  he  was  there  as  a 
participant  in  the  crime,  and  guilty  In  law  of 
all  that  was  done.  It  is  not  error  to  omit  to 
rharge  tbe  Jury  in  regard  to  an  offense  of  n 
lower  degree  which  is  included  In  that  witli 
which  the  defendant  is  charged,  but  of  which 
there  la  no  evidence.  State  v.  Sterrett,  80 
Iowa,  612,  46  N.  W.  401;  State  v.  Perlgo,  80 
Iowa,  43,  45  N.  W.  309;  State  v.  Muncbrath, 
78  Iowa,  277,  43  N.  W.  211;  State  v.  Cas- 
ford,  76  Iowa,  332,  41  N.  W.  82;  SUte  v.  Row, 
81  Iowa,  147,  46  N,  W.  872.  We  conclude 
that  the  defendant  caimot  Justly  complain  of 
the  omission  to  charge  tbe  Jury  In  regard  to 
other  offenses  than  that  of  which  he  was  con- 
victed. 

4.  What  we  have  said  disposes  of  the  ques- 
tions of  chief  importance  in  the  case.  The  ap- 
pellant has  discussed  others,  which  are  not  of 


sufiiclent  Importance  to  be  set  out  In  detail. 
It  Is  sufficient  to  say  that  the  defendant  ha§ 
had  a  fair  trial,  and  that  he  has  no  legal 
ground  of  objection  to  the  Judgment  of  the 
district  court.     It  is  therefore  affirmed. 


COLLBGB  OP  PHYSICIANS  St  SUR- 

GBONS  OP  KEOKUK  v. 

GUILBERT  et  al. 

(Supreme  Court  of  Iowa.     Dec.  10,  1886.> 
Vbkob— CooRTS— JnxisDicnoN— Cebtioraki. 

1.  Under  Code,  J  2579,  requiring  an  action 
against  a  public  officer  for  an  act  done  by  him 
nnder  color  of  his  office  to  he  brought  in  the  coun- 
ty in  which  the  cause  of  action  or  some  part 
thereof  arose,  a  proceeding  to  compel  the  state 
board  of  medical  examiners  to  recognize  a  medi- 
cal college  aa  in  good  standing  must  be  brought 
in  the  county  in  which  the  official  action  of  the 
board  declaring  the  college  as  not  In  good  stand' 
ing  was  had,  uiough,  prior  to  such  action  by  the 
board,  a  committee  was  appointed  to  report  upon 
the  college,  and  tlie  secretary,  prior  thereto,  was 
advised  by  each  member  of  the  board  not  to  is- 
sae  certificatea  or  diplomas  from  the  college. 

2.  CJertiomri  to  compel  the  state  board  of  medi- 
ical  examiners  to  recognize  petitioner  as  a  medi- 
cal college  in  good  standing,  which  it  had  declared' 
to  be  otherwise.  Is  a  "civil  matter"  (McCiain'a 
Code,  {  769),  so  a*  to  give  the  superior  oeurt  ju- 
risdiction thereof. 

Appeal  from  superior  court  of  Keokuk; 
J.  C.  Burk,  Judge. 

Ttae  plaintiff  college  Is  a  corporation  located 
In  the  city  of  Keokuk,  In  Lee  county,  this 
state.  The  defendants,  seven  In  number,  are 
members  of  the  board  of  medical  examiners 
of  tbe  state,  under  appointment  as  provided 
Tjy  law.  By  section  1,  c.  104,  Acts  Zlst  Gen. 
Assem.,  it  Is  provided  that  "every  person 
practicing  medicine,  surgery  or  obstetrics.  In 
any  of  their  departments  within  this  state, 
shall  possess  the  qualifications  required  by 
this  act.  If  a  graduate  in  medicine  such  per- 
son shall  present  his  or  her  diploma  to  the- 
state  board  of  exsminers,  for  verification  as- 
to  Its  genuineness.  If  tbe  diploma  is  found 
jTpnuiDis  and  Is  issued  by  a  medical  school 
legally  organized  and  In  good  standing,  of 
which  the  state  board  of  examiners  shall  de- 
termine, and  if  the  person  presenting  and' 
claiming  such  diploma  be  the  person  to  whinn> 
the  same  was  originally  granted,  then  the 
state  board  of  examiners  shall  Issue  its  cer- 
tificates to  that  effect  signed  by  not  less  than 
five  physicians  thereof,  representing  one  or 
more  physicians  of  tbe  schools  on  the  board, 
and  such  certificate  shall  be  conclusive  as  a 
right  of  the  lawful  holder  to  practice  medi- 
cine, surgery,  and  obstetrics  within  this- 
state."  The  petition  shows,  among  other 
facts,  that  at  the  graduating  exercises  of  said 
college,  March  5,  1895,  26  students  graduated 
and  received  their  diplomas;  that  some  of 
such  graduates  presented  their  diplomas  to- 
t^e  defendant  board,  and  that  It  refused  to 
grant  certificates  to  such  graduates  on  ttie 
ground  that  the  college  Issuing  the  diplomas 
was  not  in  good  standing;  that  the  first  Intl- 
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matloD  the  management  of  the  college  bad  at 
the  Intention  of  the  board  to  refuse  certlfl- 
cates  to  Its  graduates  was  March  10,  1895, 
by  a  letter  from  the  secretary  of  the  board 
to  the  secretary  of  the  college;  that,  prior 
thereto,  and  since  the  organization  of  the 
state  board  of  examiners,  it  bad  always  rec- 
ognized the  college  ae  In  good  standing,  and 
issued  certificates  to  the  holders  of  the  di- 
plomas; that  on  the  28th  day  of  March,  1895, 
in  the  city  of  Des  Moines,  the  defendant 
board,  by  resolution  or  otherwise,  declared 
the  plaintiff  college  not  in  good  standing; 
and  it  is  averred  in  the  petition  that  the  ac- 
tion of  the  board  in  refusing  to  recognize  the 
diplomas  and  degrees  l«suN]  by  the  plaintiff 
is  Illegal  and  without  authority,  upon  grounds 
particularly  specified  therein.  It  is  asked 
that  the  proceedings  ot.  the  board  be  declared 
void,  and  that  the  diplomas  of  the  plaintiff 
shall  be  recognized,  with  other  relief.  The 
petition  was  filed  April  10,  1895,  and  a  writ 
of  certiorari  issued  to  the  defendants.  Such 
proceedings  were  had  that  members  of  the 
board  were  arraigned  for  contempt,  and  a 
fine  imposed  for  a  refusal  to  obey  the  orders 
of  the  superior  court.  On  the  Cth  day  of 
May,  1895,  the  defendants  appeared  by  coun- 
sel, and  moved  to  dismiss  the  action  for  want 
of  Jurisdiction,  and,  subject  to  the  ruling  on 
that  motion,  to  transfer  the  case  to  Polk 
county;  and  both  motions  were  overruled. 
Thereafter  the  defendants  made  return  to  the 
writ,  and  upon  a  final  hearing  Judgment  was 
entered  for  the  plaintiff,  from  which  the  de- 
fendants appealed.     Reversed. 

Milton  Remley,  Atty.  Gen.,  and  D.  F.  Mil- 
ler, Jr.,  for  appellants.  John  E.  Craig,  James 
O.  Davis,  and  A.  Hollingsworth,  for  appellee. 

GRANGER,  J.  1.  We  have  omitted  many 
facts,  important  to  the  merits  of  the  ca«e, 
from  the  statement  of  facts.  Some,  not 
stated,  important  to  the  question  of  Jurisdic- 
tion, will  be  noticed  in  connection  with  the 
particular  questions  to  which  they  pertain. 
It  will  probably  be  necessary  for  us  to  con- 
sldet^Flrst,  whether  the  action  was  brought 
In  the  wrong  county;  and,  second,  whether 
the  superlMT  court  had  Jurisdiction  of  the  sub- 
ject-matter. Upon  the  question  of  the  county 
in  which  the  action  should  be  brought,  It  will 
be  remembered  that  tlie  action  of  tht'  board 
sought  to  be  vacated,  and  the  refusal  to  rec- 
ognize the  diplomas,  was  done  In  Des  Moines, 
in  Polk  county.  The  action  was  brought  in 
Lee  county.  The  Jurisdiction  in  such  cases 
Is  fixed  by  Code,  S  2579,  the  Important  pert 
of  which  is  as  follows:  "Actions  for  the  fol- 
lowing catises  must  be  brought  in  the  county 
where  the  cause  or  some  pan  thereof  arose. 
*  *  *  (2)  An  action  against  a  public  offi- 
cer •  »  *  for  an  act  done  by  him  In 
virtue  or  under  coIot  of  his  office.  •  •  •" 
Under  the  facts  as  we  have  given  them,  there 
could  be  no  doubt  that'  such  an  action  must 
be  brought  In  Polk  county,  for  the  alleged 


Illegal  acts  that  constitute  the  cause  of  actloa 
occurred  in  that  county,  and  consequently  the 
cause  of  action  arose  there.  But  It  will  be 
seen  that  the  action  may  be  brought  in  the 
county  where  the  cause  of  action  or  some 
part  thereof  arose,  and  It  Is  thought  that 
some  part  of  this  cause  of  action  arose  la 
Lee  county.  Some  additional  facts  are  Im- 
portant to  determine  that  question.  It  ap- 
pears that,  prior  to  the  action  by  the  board, 
it  appointed  two  of  its  members  a  committee 
to  Investigate  the  college,  which  committee 
proceeded  to  Keokuk,  and  secretly,  and  with- 
out knowledge  on  the  part  of  the  college, 
made  an  investigation,  and  determined  certain 
facts,  which  they  emt>odied  in  a  report,  and 
the  secretary  of  the  boara,  who  was  one  of 
the  committee,  mailed  a  copy  of  the  report  to 
each  member  of  the  board.  In  the  letter 
transmitting  the  report  to  the  members,  the 
secretary  stated:  "The  college  Is  now  and 
has  been  regarded  as  In  good  standing  by  our 
board,  and  as  secretary  I  am  directed  to  Is- 
sue certificates  to  the  graduates  of  such  col- 
leges unless  there  are  reasons  to  suppose 
tliut  our  schedule  of  requirements  has  not 
been  complied  with."  The  secretary  then 
asked,  "In  view  of  the  report,"  whether  he 
should  Issue  the  certificates,  or  withhold  them 
till  the  next  regular  meeting  of  the  board. 
The  members  all  answered  not  to  Issue  them. 
The  letter  was  written  by  the  secretary  Feb- 
ruary 22,  1885,  and  the  answers  were  all  as 
early  as  March  6,  lt>95.  The  action  of  the 
board  declaring  the  college  not  in  good  stand- 
ing was  March  28,  1895.  The  petition  char- 
ges the  acts  of  the  committee,  and  those  of 
the  members  In  directing  by  letter  the  with- 
holding of  the  certificates,  as  illegalities, 
which,  with  others,  make  the  cause  of  action. 
Neither  the  doings  of  the  committee  to  investi- 
gate the  college,  nor  the  acts  of  the  members 
in  directing  a  withholding  of  certificates  till 
the  regular  meeting,  were  a  part  of  the  cause 
of  action,  within  the  meaning  of  the  law  un- 
der consideration.  The  petition,  on  Its  face, 
shows,  taking  Its  material  averments  «s  true 
tat  the  purpose  of  this  question,  and  also 
taking  as  correct  the  conclusion  that  the 
board  acted  Illegally,  that  the  Illegal  acts  giv- 
ing rise  to  an  action  were  those  on  the  28th 
of  March,  when  the  college  was  declared  or 
determined  not  to  be  In  good  standing.  The 
letters  of  the  members  were  a  mere  tempo- 
rary personal  directloo  to  the  secretary,  and 
their  effect  was  superseded  by  the  acts  of 
the  board  thereafter.  They  were  not  a  part 
of  the  proceedings  of  the  board,  nor  were  they 
Intended  as  such.  They  had  no  relation  to 
the  final  action  of  March  28th,  and  the  effect, 
from  that  time,  and  when  the  petition  was 
filed,  April  10th,  could  in  no  way  be  a  cause 
of  action  or  a  part  thereof.  As  to  the  appoint- 
ment <tf  the  committee  and  its  acts,  if  both, 
for  the  purpose  of  this  question,  are  concedMl 
to  be  illegal,  which  we  do  not  decide,  they 
are  not  the  illegalities  that  go  to  or  give  rise 
to  the  cause  of  action.     They  were  entirely 
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barmlees  until  tbe  board  attempted  to  use  or 
act  upon  the  report.  If  tbe  board  did  not 
consider  or  disregard  the  report,  the  claimed 
iUegalities  were  Immaterial.  It  was  the  ac- 
tion of  tbe  board  In  considering  the  report, 
If  It  did  BO,  that  coiDstituted  the  Illegality,  In 
the  sense  of  its  being,  in  whole  or  In  part, 
a  cause  of  action.  Tbe  work  of  the  commit- 
tee did  not,  ot  itself,  harm  the  plalntifT.  It 
was  Its  use  by  the  board.  The  mere  fact 
tbat  an  Incompetent  witness  Is  brought  Into 
court.  If  not  used,  will  not  constitute  an  ille- 
gality going  to  tbe  validity  of  tbe  judgment. 
It  Is  tbe  use  of  tbe  witness  by  tbe  court.  Tbe 
same  Is  true  of  a  deposition  Illegally  taken 
and  filed  In  court  If  not  used,  it  Is  harm- 
less. If  used,  tbe  judgment  may  be  avoided 
because  of  its  use.  And,  In  a  review  of  the 
action  of  the  court,  the  appellate  tribunal 
would  fix  the  Illegality  tbat  would  reverse 
tbe  Judgment  In  tbe  use  of  tbe  deposition, 
which  would  be  the  cause  of  cmnplalnt.  So, 
In  this  case,  tbe  cause  of  complaint,  or  the 
illegality  that  must  vacate  the  order,  If  It  Is 
to  be  done,  is  the  action  of  the  board  In  con- 
sidering or  acting  upon  the  report.  It  Is 
urged  tbat  the  state  board  of  examiners  Is 
state  wide,  and  as  much  a  resident  of  Lee  as 
of  Polk  county.  Admit  tbe  claim,  and  it 
does  not  affect  the  result.  The  jurisdiction 
does  not  depend  on  residence,  but  on  the  fact 
of  where  the  cause  of  action  arose.  Tbe  law 
provides  that  the  board  shall  bold  meetings 
in  different  parts  of  the  state,  so  as  to  best 
accommodate  applicants;  so  that  a  cause  of 
action  Is  liable  to  arise  in  any  county  of  the 
state,  and  the  jurisdiction  is  not  confined  to 
Polk  county,  except  when  the  act  constituting 
tbe  cause  of  action  occurred  in  that  county. 
We  conclude  that  the  pr(q;>er  venue  of  tbe 
action  is  in  Folk  county. 

2.  Had  the  superior  court  of  Keokuk  juris- 
diction? This  question  goes  to  the  subject- 
matter.  It  Is  urged  that  the  superior  court 
Is  one  of  limited  jurisdiction,  and  without 
jurisdiction  In  certiorari  proceedings.  Tbe  ju- 
risdiction of  the  superior  court  is  fixed  In  tbe 
following  language,  being  a  part  of  sec- 
tion 769,  McClaln's  Code:  "Said  court  shall 
bare  jurisdiction  In  all  civil  matters  concur- 
rent with  tbe  district  court  as  now  and  as 
may  hereafter  be  provided  by  law,  excepting 
probate  matters  and  actions  for  divorce,  ali- 
mony and  separate  maintenance.  It  shall 
have  exclusive  original  jurisdiction  to  try  and 
determine  all  actions,  civil  and  criminal,  for 
tbe  violation  of  city  ordinances,  and  all  juris- 
diction conferred  on  police  courts  as  now  or 
as  may  hereafter  be  provided  by  law;  and 
ctmcnrrent  jurisdiction  with  justices  of  the 
peace,  and  writs  of  error  and  appeals  may 
be  taken  from  justices'  courts  In  tbe  town- 
ship in  which  the  court  is  held,  and  by  con- 
sult of  parties  from  any  other  township  in 
the  county."  It  will  be  seen  that  It  gives 
concurrent  jurisdiction  in  "all  civil  matters," 
with  tbe  exceptions  specified.  The  exceptions 
specified  are  plain  and  unequivocal,  and.  un- 


der tbe  rule,  they  are  to  exclude  others,  un- 
less there  Is  something  In  the  language  of  tbe 
act  to  Indicate  a  different  legislative  Intent. 
The  term  "civil  matters,"  as  used  In  the  act. 
Is  evidcptly  Intended  to  Include  all  matters 
other  than  criminal;  for,  of  the  two.  It  Is 
a*  more  comprehensive  expression  than  "civil 
actions,"  which  Is  a  term  used  In  the  Code, 
and  defined  In  a  way  to  limit  Its  meaning. 
Code,  }  2505.  "Civil  cases"  Is  a  defined  term 
In  the  Coile,  and  Includes  actions  and  special 
proceedings.  Id.  §  2o04.  Tbe  term  "civil  mat- 
ters" must  be  as  broad  In  meaning  as  "civil 
cases."  And,  If  so,  It  Includes  actions  and 
special  proceedings.  In  Thompson  v.  Reed, 
29  Iowa,  117,  it  Is  held  that  certiorari  Is  a 
special  proceeding.  Turning  again  to  the  act 
conferring  jurisdiction  on  tbe  superior  court, 
we  find  nothing  In  the  remaining  language 
quoted  to  In  any  way  change  the  effect  of 
tbe  general  language  giving  jurisdiction.  Its 
jnrlsdlctl(Hi  is  concurrent  in  all  clvU  matters, 
with  the  exceptions  stated.  Tbe  act  then 
confers  on  tbe  superior  court  exclusive  juris- 
diction In  some  particulars,  and  gives  It  con- 
current jurisdiction  with  justices  of  the 
peace,  and  permits  appeals  to  It  from  jus- 
tices in  tbe  township.  While  the  object  of 
the  proceeding  is  to  review  other  proceedings, 
and  to  modify,  revise,  or  correct,  as  the  law 
requires.  It  Is  not  an  appeal,  but  a  remedy 
where  one  does  not  exist  by  appeal  or  under 
forms  of  tbe  law.  We  conclude  that  the  su- 
perior court  has  jurisdiction  In  such  cases. 

Because  of  our  conclusion  that  the  proper 
venue  of  the  case  Is  In  Polk  county,  the  mo- 
tion to  transfer  to  tbat  county  should  have 
been  sustained.  The  judgment  is  reversed, 
and  the  cause  is  remanded,  with  Instructions 
to  order  tbe  change.    Revei-sed. 


SWEDISH-AMERICAN  NAT.  BANK  v. 
DICKINSON   CO.  et  al. 

(Sl^)reme  Court  of  North  Dakota.    Nor.  19, 
1896.) 

SOPPLEMESTAl,    COMPLAIKT  —  NsW    CaUSB  OF  AC- 
TIOS— JUDOMBNT  IX  FOREION  STATE. 

1.  The  facts  embodied  in  a  supplemental  com- 
plaint under  the  Code  must  relate  to  the  cause 
of  action  set  forth  in  the  original  complaint,  and 
must  be  in  aid  thpreof. 

2.  It  is  not  proper  to  bring  into  a  case,  by  sup- 
plemental complamt,  new  facts  which  have  arisen 
since  the  action  was  commenced,  and  which  by 
themselves  constitute  a  new  and  independent 
cause  of  action,  without  reference  to  the  facts 
alleged  In  tiie  original  pleading. 

3.  Accordingly,  held,  that  when,  pending  an  ac- 
tion upon  notes,  judgment  thereon  was  recovered 
ill  another  state,  the  plainti£E  could  not  file  a 
supplemental  complaint  alleging  recovery  of  such 
judgment,  but  that  the  rendition  thereof  con- 
stituted a  bar  to  the  further  prosecution  of  the 
action. 

(Syllabus  by  the  Court.) 

Appeal   from    district   court,    Cass   county; 
William  B.  McConneH,  Judge. 
Action  by  tbe  Swedish-American  National 
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Bank  against  the  Dickinson  Company  and  O. 
G.  Dickinson.  From  an  order  refusing  per- 
mlasion  to  file  a  supplemental  complaint, 
plaintiff  appeals.    Afflj^ed. 

Newman,  Spalding  &  Phelps,  for  appellant 
Ball,  WatfBon  &  Maday,  for  respondents. 

CORLISS,  J.  The  s(4e  question  of  law  at 
Issue  on  this  appeal  relates  to  the  extent  of 
the  power  of  the  district  court  to  allow  a  plain- 
tiff to  file  a  supplemental  complaint  The 
causes  of  action  set  forth  in  that  pleading  in 
this  case  wer«  promissory  notes.  While  this 
suit  was  pending  the  plaintiff  recoTered  in 
the  state  of  Minnesota,  against  the  same  de- 
fendants, a  Judgment  upon  the  identical 
causes  of  action  embraced  in  tbe  complaint. 
Thereafter  its  oonnsel  applied  in  this  actioo 
to  the  dislrict  court  for  permission  to  file  a 
supplemental  complaint  ETerring  the  recov- 
ery of  this  Judgment  The  court  refused  to 
grant  this  motion,  on  the  sole  ground  of  a 
want  of  power.  The  correctnees  of  this  rnllng 
Is  the  only  question  before  «.  Should  we 
reach  the  conclusion  that  the  power  extats,  it 
would  be  our  duty  to  rerene  the  Judgment 
and  order  appealed  from,  and  direct  tbe  dla* 
trict  court  to  bring  to  bear  upon  the  applica- 
tlon  its  Judicial  discretion.  But  in  our  Judg- 
ment the  court  did  not  err  In  it*  decision.  A 
few  fundamental  principles  of  law  control 
this  case.  It  has  long  been  the  doctrine  that 
a  final  Judgment  merges,  wlthtn  tbe  Jurisdic- 
tion in  which  It  la  rendered,  tbe  original  cause 
of  action  on  which  it  is  founded.  1  Freem. 
Jndgm.  H  215-217;  15  Am.  &  Eng.  Bnc.  L«w, 
386.  This  rule  applies  in  this  country  to  judg^ 
ments  rendered  In  the  different  states,  on  the 
ground  that  under  the  proTlBlons  of  the  fed- 
eral constitution,  they  are  practically  assimilat- 
ed to  domestic  judgments.  1  Freem.  Judgm. 
t  221;  15  Am.  &  Eng.  Enc.  Law,  Ml;  Barnes 
V.  Glbbs,  31  N.  J.  Law,  317;  Bank  of  U.  S. 
V.  Merchants*  Bank  of  Baltimore,  7  Olll,  415; 
Bank  v.  Wheeler,  28  Conn.  433;  Rogers  v. 
OdMl,  39  N.  H.  4S2:  McGUrray  v.  AT<cy,  30 
Vt  538;  Child  v.  Powder  Works,  45  N.  H. 
547;  2  Black,  Judgm.  |  864.  A  different  rule 
applies  In  the  case  of  a  foreign  Judgment.  2 
Black,  Judgm.  |  847.  The  origin  of  this  rule 
was  the  technical  basis  of  the  doctrine  of  mer- 
ger. It  was  supposed  to  rest  upon  the  prin- 
ciple that  a  hlgh^  security  or  eyidcnce  of 
liability  swallowed  up  Oiat  of  Inferior  char- 
acter. A  foreign  Judgment  not  being  regarded 
In  England  as  technically  a  matter  of  record, 
the  foreign  Judgment  was  not  there  looked 
upon  as  an  evidence  of  indebtedness  superior 
to  tbe  dalm  on  which  It  was  founded.  See 
cases  cited  in  2  Black,  Judgm.  |  S47;  2  Freem. 
Judgm.  {  220;  15  Am.  &  Eng.  Enc.  Law,  341, 
note  7.  In  this  country  there  has  been  a  dispo- 
sition to  follow  the  English  decisions  In  all 
cases  not  falling  within  tbe  class  of  Judgments 
Specified  in  the  federal  constitution.  See  2 
Black,  Judgm.  i  847.  But  if  a  foreign  Judg- 
ment iB,  on  sound  principles  of  private  tnter- 


natlooal  law,  conclusive  between  the  parties, 
there  Is  no  reason,  save  an  extremely  technical 
one,— a  reason  unsoited  to  Jurisprudence  in  its 
present  stage  of  development— why  awA  a 
Judgment  should  not  in  every  dvUlzed  coim- 
try  be  treated  as  merging  the  original  cause 
of  action  upon  which  It  rests.  As  Chief  Jus- 
tice Beasley  said  in  Barnes  ▼.  Glibbs,  31  N. 
J.  Law,  317:  "The  doctrine  of  merger  arises 
out  of  tbe  quality  of  the  Judgment  wbi<-h 
renders  It  ooaclaaive  upon  the  parties  as  to 
the  questions  which  it  involves."  See,  a^, 
Freem.  Judgm.  {  3220;  Jones  v.  Jamison,  15 
La.  Ann.  36. 

From  these  elementary  principles  to  which 
we  have  referred,  we  are  forced  to  deduce  the 
conclusion  that  tbe  moment  the  Judgment 
was  reoovered  in  Mimiesota,  the  plaintiff's 
caoaes  of  action  mi  the  notes  sued  upon  were 
utterly  extinguished.  This  Judgment  would, 
if  pleaded,  by  Ute  defandaats,  constltate  a 
complete  bar  to  tbe  turther  proaecutiOD  of 
the  action.  15  Am.  &  E>Dg.  Snc.  Law,  S41, 
Bote  6;  Rogers  v.  Odell,  30  N.  H.  452;  Mc- 
auvray  v.  Avery,  30  Vt  638;  Bank  v.  Wheeler, 
26  Conn.  433;  Child  v.  Powder  Worics,  45 
K.  H.  647;  Bank  ot  V.  3.  r.  MercbanU'  Bank 
of  Baltimore,  7  OIH,  415. 

How  the  plaintiff  can  gain  any  advautage 
by  setting  forth  in  Its  own  pleading  facts 
which,  if  avetrad  In  the  answer,  would  con- 
stitute a  perfect  defense  to  the  further  prose- 
cution of  the  suit  is  beyond  our  comprelM>u- 
lAan.  The  office  of  a  supplemental  bill  in 
equity  was  to  bring  into  a  case,  by  a  new 
pleading,  fticts  which  had  occurred  or  bo- 
come  for  the  time  known  to  tbe  plaintiff  snli- 
sequently  to  the  commencement  of  tbe  action, 
and  which  related  to  the  case  set  forth  in  tbe 
original  biB.  Just  how  far  courts  of  chan- 
cery will  go  in  permitting  new  tacts  to  to 
brought  by  eupplemoxtal  bill  Into  a  pending 
salt  m  eqmty  has  never  beai  stated  with  tbe 
utmost  precision.  But  there  are  two  general 
classes  of  cases  with  respect  to  which  the  law 
on  this  subject  has  been  for  many  decades 
very  clearly  settled.  If  the  original  Mil  is  not 
defective  In  substance,  new  ta<ts  may,  by 
nipplemeBtal  bHI,  be  Incorporated  taito  tbe 
cause  of  action,  although  they  neceMltate  an 
enlargement  or  change  In  the  charactor  of  the 
relief  originally  sought.  But  in  every  deci- 
sion on  this  point  tbe  qnallflcation  la  stated  or 
plainly  to  be  Inferred  from  tbe  opinion  that 
a  new  cause  of  action  cannot  be  substltntort 
for  the  one  set  forth  in  tbe  original  pleading. 
Jacob  V.  Lorenz  (Cal.)  88  Pac.  11^-121;  Can- 
dler V.  Pettit,  1  Paige,  168;  Jaques  v.  Hall,  3 
Gray,  194;  Winn  v.  Albert  2  Md.  Oh.  42;  Ed- 
gar V.  Clevenger,  3  N.  J.  Bq.  258.  But  in  the 
case  at  bar  the  plaintiff  does  not  seek  to  en- 
large Its  relief,  or  to  alter  the  character  there- 
of. It  merely  asks  that  It  be  allowed  to  ob- 
viate a  perfect  defense  to  Its  causes  of  action 
on  the  notes,  and  recover  the  same  money 
Judgment  upon  an  entirely  distinct  cause  of 
action,  not  In  existence  when  It  brought  the 
suit,   but  arising  subsequently   to  its   com- 
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meneextKcr  No  adjudication,  no  statnte,  no 
priDciple  of  law  or  equity,  can  be  found  to 
sustain  its  contention  la  this  behalf.  In  inter- 
preting our  statute  permitting  the  filing  of  sup- 
plemental complaints,  we  must  fall  bade  up- 
on the  settled  practice  in  chancery  before  the 
adoption  of  th«  Code.  The  statute  embodies 
the  rule  of  procedure  in  equity.  It  has  merely 
made  applicable  to  actions  at  law,  as  well  aa 
suits  In  equity,  the  rules  prevailing  in  clian- 
oery  with  zeapect  to  supplemental  pleadings. 
Counsel  for  plaintiff  does  not  claim  that  our 
statute  has  any  wider  scope;  and  he  could 
not  successfully  make  such  contention  in  riew 
of  the  language  of  the  statute  that  the  new 
facts  must  be  material  to  cne  case,  and  the 
fact  that  in  other  states  similar  provisions 
hare  been  uniformly  treated  as  merely  voi- 
cing the  existing  rule  of  practice  in  equity. 
Prouty  V.  Railroad  Co.,  85  N.  Y.  272-275;  Bu- 
chanan V.  Comstock,  57  Barb.  583;  Wattson  v. 
Thibou,  17  Abb.  Prac.  ISA;  Bank  v.  Duryee, 
74  N.  Y.  401-4a»;  Gleason  v.  Gleason,  54  CaL 
133,  130;  Jacob  v.  Lorenz  (CaL)  33  Pac.  119- 
121;  Eastman  v.  Power  Co.,  17  Minn.  48  (Oil. 
31) ;  BoU  T.  Rothschild  (Sup.)  4  N.  Y.  Sum)-  S2.6; 
Tiffany  v.  Bowerman,  2  Hun,  643-646;  Cohn 
V.  liussoo,  67  How.  Prac.  4tSl.  In  this  con- 
nection It  is  well  to  state  the  other  general 
rule  on  tbe  subject  of  supplemental  bills  in 
(H]uity.  It  la  a  role  of  limitation  of  power. 
The  plaintiff  cannot,  by  supplemental  plead- 
ing, bring  into  the  action  a  distinct  cause  of 
action  arising  since  the  beginning  of  the  suit. 
Brery  one  of  the  decieionB  last  above  cited 
recognizes  thla  rule  And  In  most  of  these 
c:t8«8  It  is  enforced  under  a  statute  Identical 
In  Its  language  with  ours.  If  the  original  bill 
is  defective  in  substance,  the  plaintiff  cannot, 
by  supplemental  biU,  bring  into  tbe  caae  new 
facta  constituting  a  distinct  cause  of  action, 
which  baa  arisen  aince  the  suit  was  instituted. 
MUner  v.  Milaer,  2  Bdw.  Ch.  114;  Putney  v. 
Whitmire,  66  Fed.  388;  Bernard  v.  Topliti 
(Mass.)  35  N.  E.  673;  FaJhs  v.  Roberts,  54  IlL 
U>3;  Patten  v.  Stewart,  24  Ind.  332-343;  Orton 
V.  Noonan,  29  Wis.  547;  Story,  Eq.  PI.  i  389. 
The  groundwork  of  this  doctrine  is  that 
the  plaintiff  cannot  recover  on  a  cause  of  ac- 
tion which  does  not  exist  when  he  sues.  He 
must  dismiss  his  action,  and  plead  anew. 
It  follows  from  this  that  the  rule  that  a  new 
cause  of  action,  which  had  not  accrued  when 
'  tbe  writ  was  served,  cannot  be  brought  Into 
tl>e  case  by  supplemental  complaint,  applies  not 
only  to  cases  where  no  cause  of  action  existed 
at  all  when  the  suit  was  brought,  but  also  to 
cases  where  a  cause  of  action  was  in  existence, 
and  was  set  forth  in  the  origlBai  complaint,  and 
the  plaintiff  seeks  to  abandon  that  cause  of  ac- 
tion, and  inject  Into  the  suit  an  entirely  differ- 
ent cause  of  action;  and  the  authorities  cited 
below  fully  sustain  this  proposition.  Indeed, 
this  practice  of  changing  the  cause  of  action 
has  never  been  sustained  even  In  a  case  where 
the  new  cause  of  action  was  in  existence  when 
the  suit  was  commenced.  Much  less  should 
this  be  allowed  when  the  cause  of  action  sought 


to  be  made  tbe  basis  of  the  suit  by  supple- 
mental complaint  arose  during  the  pendency  of 
the  case.  Milner  t.  MUner,  2  £dw.  Ch.  lU; 
Eastman  v.  Water-Fower  Co.,  17  Minn.  4a 
(Gil.  31);  Prouty  v.  Railroad  Co.,  85  N.  Y. 
272-275;  Buchanan  v.  Comstock,  57  Barb. 
583;  Wattson  v.  Thibou,  17  Abb.  Prac.  IM. 
Cohn  ▼.  Husson,  67  How.  Prac.  461,  462; 
aieason  v.  Gleason,  54  Oal.  185;  Bull  v. 
Rothschild  (Sup.)  4  N.  Y.  Snpp.  826;  Tiffany 
V.  Bowerman,  2  Hun,  648-046.  In  this  last 
case  the  court  said:  "It  seems  only  neces- 
sary to  state  the  facts,  in  order  to  show  that 
the  motion  for  leave  to  file  this  supplemental 
complaint  for  such  a  purpose  should  have 
been  at  once  denied.  A  supplemental  com- 
plaint must  be  consistmt  with,  and  in  aid  of, 
the  case  made  by  tlie  original  complaint.  A 
new  and  substantive  cause  of  action  cannot 
be  set  up,  by  way  of  supplemental  complaint, 
as  a  ground  of  recovery;  more  especially  a 
cause  of  action  to  which  the  plaintiff  was  not 
entitled  wheo  he  commenced  the  action."  I* 
Prouty  V.  Railway  Co.,  85  N.  Y.  272.  the 
court  said:  "The  principle  Invoked  by  the  ap- 
pellant to  Bnstaln  this  theory  is  the  well-es- 
tablished doctrine  that  the  plaintiff  cannot 
file  a  supplemental  bill  to  introduce  new  facts 
which  have  occurred  since  the  filing  of  the 
original  bill,  and  upon  which  a  decree  can  be 
had  without  reference  to  the  original  bUl; 
and  in  such  case  the  original  bill  should  be 
dismissed  and  a  new  one  filled."  In  QleasoB 
V.  Gleason,  54  Cal.  136,  the  court  said:  "This 
is,  therefore,  a  new  controversy  betveea 
them,— a  new  and  independent  cause  of  ac- 
tion about  the  title  to  property  acquired  since 
the  judgment;  and  it  is  not  allowable  to  sub- 
stitute a  new  and  distinct  cause  of  action  by 
way  of  supplemental  complaint"  In  East- 
man ▼.  Water-Powsr  Co.,  17  Minn.  48  (GIL 
31),  tbe  court  states  the  rule  to  be  that  "• 
supplemental  complaint  must  be  for  the  same 
substantive  cause  of  action  aa  that  set  out  1a 
tbe  original  complaint."  The  docbrine  as  it 
was  enunciated  by  the  vice  chanc^lor  in  Mil- 
ner v.  Milner,  2  Edw.  Ch.  114,  has  never  been 
questioned,  and  is  undoubtedly  sound.  The 
vice  chancellor  said:  "The  question  to  my 
mind  is  whettier  tbe  complainant,  upon  her 
Intending  to  rely  upon  the  new  facts,  must 
not  file  an  entirely  new  bUL  I  c<wslder  it 
not  a  case  for  amendment '  or  supplemental 
bill.  The  latter  Is  generally  filed  to  continue 
the  original  suit,  or  Is,  in  its  matter,  directly 
connected  with  it,  and  because  of  the  orig- 
inal bill  being  somewhat  defective.  But  here- 
there  Is  a  new  substantive  cause  of  action, 
upon  which  a  decree  can  be  bad  without  con- 
necting It  with  the  original  bill.  The  com- 
plainant is  here  wanting  to  go  upon  entirely 
new  ground;  In  fact,  to  make  a  new  case. 
If  this  is  to  be  done,  it  must  be  by  a  dismissal 
of  the  present  bill,  and  filing  of  a  new  one. 
I  must  refuse  this  motion."  The  decision  of 
the  court  in  Barnes  t.  Gibbs,  31  N.  1.  Law, 
317,  Is  directly  in  point  Tbe  court  was  called 
upon  to  decldo  wliether  a  supplemental  com- 
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plaint  could  be  filed  setting  up  the  recoveiy 
of  a  Judgment  upon  the  claim  sued  upon,  and 
the  ruling  of  that  tribunal  was  that  this  could 
not  be  don&  Chief  Justice  Beasley,  speak- 
ing for  the  full  bench,  said:  "The  case  certl* 
fled  calls  for  the  opinion  of  this  court  on  a 
second  point,  viz.  whether,  upon  the  assump- 
tion of  a  merger  having  talcen  place,  the  writ 
and  pleadings  in  this  case  can  be  so  amended 
as  to  transform  the  action  from  assumpsit  to 
debt,  and  to  permit  the  Judgment  obtained 
In  New  York  to  become  the  foundation  of  the 
suit?  Allowing  the  utmost  amplitude  to  the 
power  of  this  court  to  alt^  forms  and  correct 
errors,  the  present  application  seems  to  be 
much  beyond  the  scope  of  such  power.  It  la 
obvious  that  the  proposition  is  not  to  amend 
defects,  but  to  substitute  one  cause  of  action 
for  another.  Besides,  even  if  the  court  should 
permit  the  proposed  commutation  to  be  made, 
it  would  not  avail  the  plaintifTs,  l)ecause  the 
ground  of  action  sought  to  be  substituted  has 
arisen  since  the  commencement  of  this  suit." 
But  it  is  urged  that  there  is  autbwity  for  the 
proposition  that  a  supplemental  complaint  may 
embrace  such  matters  as  are  sought  to  be  in- 
corporated in  the  complaint  in  the  case  at  bar, 
and  that  such  authority  should  be  followed.  To 
sustaUi  this  dalm,  the  case  of  Jenlcins  v.  Banlc, 
127  U.  S.  484,  8  Sup.  Ct  1196,  U  cited.  But, 
In  onr  opinion,  that  case  la  plainly  distinguisha- 
ble from  the  case  now  before  us.  That  action 
was  Instituted  to  foreclose  a  lien  upon  certain 
property  pledged  as  collateral  to  a  debt.  Pend- 
ing this  action,  a  decree  was  rendered  in  an- 
other case  which  so  adjudicated  the  amount  due 
upon  the  claim  to  secure  which  the  collateral 
security  had  been  given  as  to  preclude  the  re- 
litigation of  that  question  in  the  pending  suit. 
The  supreme  court  of  UUnois  and  the  supreme 
court  of  the  United  States  both  held  that  it  was 
proper  to  incorporate  in  a  supplemental  bill  the 
fact  of  the  rendition  of  this  decree.  But  It  is 
obvious  that  there  is  no  parallel  between  that 
case  and  the  acticn  wliich  is  before  us.  The 
cause  of  action  in  that  case  was  not  the  in- 
debtedness, but  the  lien.  The  object  of  the  ac- 
tion was  to  foreclose  tliat  Hen.  The  plaintiff 
did  not  seek  to  change  the  object  of  the  action, 
nor  did  he  attempt  to  incorporate  in  his  supple- 
mental bill  a  new  cause  of  action.  The  lien 
constituted  his  sole  cause  of  action  before  fhe 
supplemental  bill  was  filed  and  It  still  remain- 
ed bis  sole  cause  of  action  after  the  decree  had 
been  rendered,  and  after  the  fact  that  it  had 
been  rendered  was  brought  into  the  ease  by  the 
supplemental  bill.  The  action  was  not  original- 
ly brought  upon  the  indebtedness,  but  It  was 
founded  upon  the  lien;  and  this  continued  to  be 
the  cause  of  action  after  the  supplemental  bill 
had  been  filed.  The  lien  was  not  divested  by  the 
decree  which  conclusively  established  the 
amount  due.  2  Freem.  Judgm.  §J  229,  230,  and 
cases  dted.  In  both  of  these  coiirts  the  distinc- 
tion was  made  which  we  liere  outline.  Had 
the  action  been,  not  to  foreclose  a  lien,  but  to 
recover  a  mon^  Judgment  on  the  indebtedness, 
it  is  apparent  from  the  lnngnaf;e  of  both  these 


tribunals  that  their  decisions  would  have  \se6n 
different.  The  Illinois  supreme  court  said  on 
this  point  at  pages  470  and  471,  111  111.  (Jenkins 
V.  Bank):  "We  do  not  consider  the  supplemen- 
tal bill  as  Introducing  a  new  cause  of  action. 
Tlie  indebtedness  is  the  same.  The  evidence  of 
It  at  the  time  of  fiUng  the  original  bill  in  this 
case  consisted  in  notes  from  Walker  to  the 
bank.  The  notes  have  since,  as  said,  beorane 
merged  in  the  WilsUre  decree.  There  has  been, 
then,  a  change  in  the  evidence  of  the  Indebted- 
ness,—from  notes  to  a  decree  upon  them.  That 
is  all.  The  collaterals  sought  to  be  foreclosed 
by  sale  of  them  were  pledged  for  the  payment 
of  the  indebtedness.  A  decree  upon  the  notes, 
and  the  running  of  the  statute  of  lUnitatlons 
against  the  decree,  is  not  any  payment  of  the 
indebtedness.  The  simple  effect  is  that  the  stat- 
ute is  a  bar  to  a  suit  upon  the  decree.  The 
collaterals  may  be  held  until  the  indebtedness 
is  paid  according  to  the  terms  of  the  pledge. 
We  do  not  consider  that  there  has  been  any  new 
suit  brought  upon  the  decree,  but  that  there  Is, 
imder  the  supplemental  bill,  the  assertion  of  the 
right  to  claim  the  benefit  of  the  Wilshlre  decree 
as  res  adjudlcata,  and  that  the  statute  of  lim- 
itations set  up  is  not  a  bar  to  that  right."  And 
In  the  federal  supreme  court  the  same  distinc- 
tion is  stated  in  the  following  language:  "In 
support  of  this  proposition,  it  is  argued,  on  be- 
half of  the  plaintiff  in  error,  that  the  supplemen- 
tal bill  set  out,  and  sought  a  recovery  upon,  a 
cause  ot  action  distinct  from  that  stated  in  the 
original  bill.  The  original  bill  prayed  for  a 
decree  against  Walker  upon  his  notes  held  by 
the  bank,  and,  for  the  satisfaction  thereof,  a 
sale  of  the  property  held  as  security  therefor. 
During  the  pendency  of  that  bill,  pcedsely  the 
same  matters  were  put  in  issue  in  the  Wilshlre 
suit  between  Walker  and  the  bonk,  and  in  that 
suit  a  decree  was  rendered  finding  Uae  amount 
due.  That  decree  in  the  Wilshlre  suit  stands 
unreversed,  and  operates  as  an  estoppel  by  way 
of  res  adjudlcata  t)etween  the  parties.  By  way 
at  proof  or  In  pleading.  It  would  be  good  as  a 
bar  in  any  subsequent  suit  between  the  same 
parties  upon  the  same  issues.  Having  been  ren- 
dered after  the  Institution  of  the  present  suit, 
it  was  competent  for  the  complainant  to  bring  it 
forward,  by  a  supplemental  bill,  as  conclu- 
sive evidence  of  the  amount  due,  for  which  It 
was  entitled  to  take  a  decree,  and  as  a  com- 
plete answer  to  the  defense  set  up  by  the 
plaintiff  in  error,  as  the  assignee  of  the 
bankrupt,  to  the  relief  prayed  for  in  the  orig- 
inal bill,  and  to  the  relief  sought  by  the  cross 
bllL  It  was  strictly  new  matter  arising  after 
the  filing  of  the  bill,  properly  set  up  by  way 
of  supplemental  bill,  in  support  of  the  relief 
originally  prayed  for.  It  can  in  no  sense  be 
considered  as  a  new  cause  of  action.  It  was 
not  a  bill  to  enforce  the  decree,  nor  was  the 
complainant  obliged  to  rely  upon  It  as  the  solo 
ground  of  recovery,  on  the  ground  that  thi' 
original  catise  of  action  had  become  merged  in 
It  If  the  notes  were  merged  In  the  decree,  it 
was  simply  a  change  In  the  nature  of  the  evi- 
dence to  support  the  complainant's  title  to  re- 
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lief.  The  Indebtedness  remained  the  same,  and 
the  equity  of  the  complatoont  to  a  fwedosure 
and  sale  of  the  securities  remained  nnchanged." 
In  flBct,  the  courts  in  that  case  were  but  ap- 
plying the  familiar  rule  that  tbe  holder  of  col- 
lateral security  may,  In  the  absence  of  a  statate 
to  the  contrary,  recover  a  personal  judgment 
upon  his  dalm,  and  thereafter  foreclose  his  lien 
notwithstanding  such  Judgment.  See  1  Freem. 
Judgm.  IS  229,  230;  Bank  y.  Brown,  112  Ind. 
474.  481,  482,  14  N.  E.  358.  The  cause  of  ac- 
tion in  such  a  foreclosure  suit  being  the  Hen, 
the  recovery  of  a  Judgment  on  the  debt  before 
or  after  the  commencement  of  the  foreclosure 
action  does  not  create  a  new  cause  of  action; 
does  not  extinguish  the  old.  The  original  lien 
continues  In  existence,  securing  the  new  evi- 
dence of  the  debt  the  same  as  It  did  the  old. 
By  the  recovery  of  a  Judgment,  the  cause  of  ac- 
tion Is  not  wiped  out.  The  only  effect  la  to 
conclusively  establish  the  amount  which  the 
Uen  securea  It  Is  a  significant  fact  that  In 
New  York  the  legislature  has,  in  express  terms, 
Incorpoiated  into  the  statute  regulating  the  fil- 
ing of  a  Biq^lemental  complaint  a  provision  that 
the  plaintiff  may  In  this  way  bring  into  the  case 
"the  judgment  or  decree  of  a  competent  court, 
rendered  after  the  commencement  of  the  action 
determining  the  matters  In  controversy  or  a  part 
thereof,"  Code  Civ.  Proc.  N.  Y,  {  544.  It  is 
evident  that  in  New  Ywk  the  law  was  consid- 
ered to  be  settled  the  other  way.  In  the  ab- 
sence of  an  explicit  statute  on  the  point  Car 
Code  merely  permits  the  plaintiff  to  set  up  In 
his .  snpidemental  bill  "fftcts  material  to  the 
case."  Rev.  Codes,  {  5301.  What  In  this  ac- 
tion Is  "the  case"  of  the  plaintiff  as  bis  suit  was 
originally  brought?  The  answer  Is  obvious.  It 
is  the  cause  of  action  set  up  in  his  complaint 
That  constitutes  his  case.  Anotbo*  and  entirely 
distinct  cause  of  action  does  not  constitute  his 
I'sse,  as  it  appears  In  his  original  pleading.  As 
we  have  already  seen,  the  decisions  are  unan- 
imous to  the  effect  that,  under  just  such  a  stat- 
nte  as  ours,  the  plaintiff  cannot,  by  supple- 
mental complaint.  Introduce  a  new  and  distinct 
cause  of  action. 

The  argument  of  hardship  does  not  appeal  to 
us  with  any  force.  It  is  true  that  In  this  case 
—and  it  will  likewise  be  true  in  many  other 
cases— a  refusal  to  allow  the  subsequent  re- 
covery of  the  Judgment  to  be  set  np  In  a  sup- 
plemental complaint  will  result  in  the  loss  of 
priority  of  lien  upon  property  secured  by  an 
attachment  In  the  action,  because  the  plaintiff 
will  be  compelled  to  dismiss  his  action  upm 
the  claim,  and  bring  a  new  suit  upon  the 
Jiidfnnent  Itself.  This  same  argument  was  ad- 
vanced In  Bank  v.  Wheeler,  28  Conn.  433, 
against  the  proposition  that  the  effect  of  the 
recovery  of  a  Judgment  In  one  state  was  to 
extinguish  the  original  cause  of  action  In 
every  other  state.  It  will  be  observed  that 
the  precise  question  here  presented  was  there 
Involved,  for  if  the  judgment  extinguishes  the 
original  cause  of  action,  and  creates  a  new 
onaee  of  action,  there  is  no  logical  escape  from 
the  conclusim  that  the  suit  cannot  be  kept 


alive  by  supplemental  complaint  On  this 
point  of  hardship  the  court  says:  "The  plain- 
tiffs urge  the  Inconvenience  arising  from  hold- 
ing the  judgment  in  New  York  to  be  a  defense 
In  the  present  suit  in  consequence  of  the  loss 
of  the  security  obtained  by  attachment  in  the 
latter.  We  are  not,  however,  at  liberty  to  im- 
pair the  effect  which  the  constitution  and  laws 
of  the  United  States  give  to  judgments  ren- 
dered In  the  several  states,  although  It  may 
be  attended  with  Inconvenience,  or  even  ap- 
parently tmjust  consequences.  The  remedy  is 
elsewhere.  When  suits  are  pending  In  differ- 
ent states  upon  the  same  cause  of  action,  the 
plaintiff  must  elect  in'which  he  will  proceed  to 
final  judgment."  And  In  two  other  cases.  In 
which  It  was  held  that  the  recovery  of  a  judg- 
ment upon  the  claim  sued  for  was  fatal  to 
the  further  prosecution  of  the  action,  it  ap- 
pears that  the  attachments  had  been  Issued 
and  levied,  and  that,  of  course,  the  liens  se- 
cured thereby  would  be  lost  Bank  of  U.  S. 
T.  Merchants'  Bank  of  Baltimore,  7  Gill,  41.'>; 
Child  V.  Powder  Works,  45  N.  H.  547  (see  549, 
550). 

The  recovery  of  the  judgment  in  Minnesota 
was  the  result  of  the  voluntary  act  of  the 
plaintiff.  It  could  have  kept  alive  this  action 
by  refraining  from  entering  judgment  In  the 
Minnesota  suit  and  in  this  way  it  could  have 
preserved  its  lien.  But  it  did  not  see  fit  to 
do  so.  It  frequently  happens  that  the  judg- 
ment rendered  Is  not  a  personal  judgment  In 
more  than  one  state,  jurisdiction  being  ac- 
quired In  other  states  solely  over  property  by 
attachment  or  garnishment.  A  judgment 
purely  In  rem  would  not  merge  the  cause  of 
action  on  the  original  claim,  and  therefore 
would  not  constitute  a  bar  to  an  action  there- 
on in  another  jurisdiction.  Whlttler  v.  Wen- 
dell, 7  N.  H.  257;  Fritzsimmons  v.  Marks,  66 
Barb.  333;  Rangely  v.  Webster,  11  N.  H.  299; 
1  Freem.  Judgm.  {{  218,  219.  In  many  cases 
there  will  therefore  be  no  hardship  to  the 
creditor.  In  many  others  he  will  hold  in  his 
own  hands  the  power  to  prevent  a  merger. 
And,  over  against  the  loss  of  priority  of  lien 
which  may  hi  a  few  cases  result  from  this' 
doctrine,  it  Is  proper  to  set  the  moral  right  of 
the  debtor  not  to  be  harassed  by  numerous 
suits  upon  the  same  demand  at  the  same  time. 
The  rule  being  settled  that  the  pendency  of 
an  action  in  a  foreign  state  or  country  does 
not  constitute  a  good  plea  in  abatement,  the 
debtor  has  no  legal  protection  against  the  in- 
stitution of  any  number  of  actions  against 
him  In  different  jurisdictions  upon  the  same 
claim.  It  would  therefore  seem  to  us  not  a 
matter  for  regret  that  his  moral  right  to  be 
exempt  from  undue  harassment  should  re- 
ceive some  slight  legal  sanction.  If,  however, 
it  be  thought  that  a  different  rule  should  pre- 
vail, the  arguments  In  that  behalf  should  be 
addressed  to  that  body  whose  province  It  is 
to  make,  and  not  to  the  department  whose 
duty  it  is  to  declare,  the  law.  The  order  and 
judgment  of  the  district  court  are4p^|^ng8 
affirmed.    All  concur. 
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On  RebeariBK. 

(Dec.  28,  1S96.) 

(Jouosel  (or  plaintlS  very  earnestly  press  op- 
cm  U8  Um  reconsideratioo  of  the  point  wUich 
eeeined  to  us  so  clear  that  we  did  not  discuss 
it  at  length.  They  coocede  the  doctrine  of 
merger,  and  the  rule  that  the  suppleiueatBl 
bill  must  not  embody  facts  oreatlag  an  inde- 
pendent cause  of  action.  Their  whole  conten- 
tion ranges  around  the  question,  what  is  the 
real  cause  of  action  in  tills  case?  They  Insist 
that  the  debt  is  the  prlotary  right,  and  that 
this  right,  in  connection  with  defendant's  fail- 
ure to  respect  It,  constitutes  the  cause  of  ao- 
tioo.  Hence  it  follows,  they  urge,  that  that 
cause  of  action  was  not  extinguisbed  by  tlie 
judgment,  but  exists  to-day  as  much  as  ever 
it  did,  despite  the  fact  that  it  has  assumed 
a  new  form.  There  is  much  ambiguity  on 
this  subject.  Jurists  have  found  it  dimcult  to 
define  with  precdsloa  the  meaning  of  the 
phrase  "cause  of  action."  While  it  may  be 
that  this  is  a  difficulty  which  inheres  In 
the  subject  Itself,  and  Is  therefore  unsnr- 
mountable,  yet  we  do  not  consider  that  there 
should  be,  despite  this  fiact,  much  contno- 
versy  in  a  case  like  this  as  to  the  cause  of 
action  set  up  in  the  origiBal  cwnplalnt  If 
counsel's  claim  that  tlie  Aetat  Is  tlie  cause  of 
action  t>e  sound,  then  there  Ib  bo  distincttai 
between  an  action  for  aerrioes,  for  goods  sold, 
and  for  money  loaned.  In  each  case  there  is 
a  debt.  But  Ln  no  two  of  these  suppositive 
cases  did  the  debt  grow  out  of  the  same  facts. 
In  each  of  tbese  oases  the  peculiar  disttnctive 
facts  out  of  which  the  obligation  arises  are 
what  constitute  tlie  cause  of  action,  when 
coupled  with  the  omission  of  the  defendant 
ts  respect  the  plalntUTs  rights  thereby  estab- 
lished. It  is  not  the  mere  existence  of  a  debt 
—an  element  oommon  to  them  all— which  con- 
stitutes the  cause  of  aMlon  in  either  of  these 
cBses.  If  the  debt  were  the  cause  of  action, 
It  would  be  unnecessary  for  the  plaintilf  to 
do  more  than  aver  in  his  complaint  that  the 
defendant  was  indebted  to  him  in  a  speelfled 
sum.  On  this  theory  the  same  complaint 
would  do  fbr  ail  actions  belonging  to  tlieae 
tliree  classes.  All  that  it  Is  necessary  for  the 
pleader  to  do  in  any  case  is  to  set  forth  the 
facts  constituting  his  cause  of  action.  No  one 
would  think  of  stopping  with  a  bare  allega- 
tion of  indebtedness;  and  yet  this  is  all  that 
is  required  if  that  indebtedness  atone  consti- 
tutes tlie  cauae  of  action.  There  Is  an  ele- 
ment common  to  all  causes  of  action;  but  it 
does  not  of  itself  constitute  a  cause  of  action. 
In  every  case  there  is  present  tlie  fact  that 
the  defendant  has  neglected  to  observe  his 
legal  duty  to  the  plaintifF.  In  an  action  at 
law  to  recover  money,  the  cause  of  action  is 
not  simply  the  withholding  of  the  money  from 
the  plalntifC  by  the  defendant  In  a  sense, 
that  uay  be  said  to  be  tlie  legal  wrong  for 
which  the  law  furnishes  a  remedy.  But  why 
is  it  a  wrong  of  which  the  law  takes  cog- 
.  nizance?    Because,  and  only  because,  by  rea- 


son of  oertahi  antecedent  flicts,  the  plaintilT 
has  become  vested  under  the  law  with  a  right 
to  demand  the  moo^.  In  seeking  Cor  one 
element  of  the  cause  of  action,  we  must  go 
back  of  the  m«re  right  to  demand  that  tne 
money  claimed  sliall  not  t>e  withheld,  aJid  as- 
certain what  are  tlte  particular  (acts  oat  of 
which  tliat  right  sptings.  When  we  liave  dis- 
covered these  facts,  we  liave  found  out  that 
which  differentiates  the  particular  cause  of 
action  from  another,  which,  whUe  sbowing, 
perhaps,  an  indebtedneas  of  like  amount, 
arises  out  of  diftecent  drcumatancea.  The 
cause  of  action  is  always  disdoeed  by  the  au- 
swer  to  the  inquiry:  "How  did  the  defend- 
ant becon>e  liable  to  be  prosecuted  by  the  plain- 
tlfl  in  this  i>articalar  action?"  It  is  true  that 
a  cause  of  action  is  not  in  oases  of  contracts 
ownplete  until  tlte  defendant  liaa  failed  to 
pay  in  accordance  with  ills  legal  obligation. 
But  the  foundation  for  it  is,  in  all  anch  cases, 
laid  before  the  d^ault  occurs;  and  in  many 
instances  this  element  of  default  Is  not  a 
constitueat  part  of  the  cause  of  action,  as  In 
tort  caaea,  where  the  cause  of  actioB  aocroes 
the  moment  the  wiong  is  committed.  No  one 
would  speak  of  the  failure  of  a  slanderer  of 
character  to  indemnify  the  peraoD  vUiited  as 
constituting  the  latter'a  cauae  of  action.  It 
is  the  dander  which  forms  the  plaintiff's 
cause  of  oomplatait  in  soch  a  case.  A.  plaintiff 
may  have  three  different  causes  of  action 
against  the  same  defendant,— one  (or  money 
loaned,  one  for  goods  sold,  and  one  for  ser- 
vices rendered.  If  in  eaeh  case  tiw  withheld- 
iag  of  tbe  money  alone  la  the  cause  of  action, 
then  all  of  the  causes  of  action  are  identical 
tn  character.  Would  this  be  serionsly  claim- 
ed by  any  ene? 

We  have  used  these  few  observations  for 
the  reason  that  the  plaintiff's  counsel  seem 
to  take  the  position  that  in  tihls  case  the  with- 
holding of  the  money  coastitutes  tbe  cause  of 
action.  We  wlU  now  turn  to  the  plaintiff's 
contention  that  the  debt;  coupled  with  de- 
fendant's default,  is  the  cause  of  action.  If 
the  mere  fact  tiuit  there  is  a  debt,  independ- 
ently of  tbe  <di«umBtanoe8  out  of  which  such 
debt  arose,  constitutes  tbe  cause  of  action  in 
any  case,  then  all  legal  distinctions  are  in 
this  regard  obliterated.  The  real  essence  of 
Otis  contNition  is  that,  in  all  cases  to  recover 
money,  it  is  tlie  original  obligation  to  pay. 
In  connection  wttib  defendant's  default,  which 
constitutes  tlie  plalntifTs  cause  of  action. 
If  this  be  60,  then  a  cause  of  action  for  libel 
is  not  affected  by  the  fact  that  the  defendant 
has,  in  full  settlement  of  the  chiim,  given  his 
note  for  a  certain  sum  of  money.  A  note  Is 
not  actual  payment  Tbe  original  obligation 
to  pay  damages  lies  at  the  basis  of  such  note. 
It  is,  in  substance,  the  same  claim  as  the  orig- 
inal claim  for  damagen.  So,  It  Is  after  Judg- 
ment upon  the  note.  But  the  cause  of  actioo 
is  not  the  same  in  each  case.  The  statute  of 
limltatlone  as  to  each  is  different  The  ac- 
tion for  llliel  would  have  to  be  brought  within 
two  years  after  that  cause  of  action  accrued. 
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Thp  action  upon  the  note  would  taare  to  be 
commenced  within  si^  years  after  that  new 
cause  of  action,  resting  upon  different  factSt 
accrued.  And  the  action  upon  the  judgment 
could  be  Instituted  wltbln  10  years  after  that 
cause  of  action,  based  upon  still  different 
facts,  had  accrued.  Rev.  Codes,  IS  S200, 
5201,  5203.  Sections  5190  to  5201.  Rev.  Codes, 
differentiate  a  cause  of  action  upon  a  judg- 
ment from  the  cause  of  action  upon  the  claim 
upon  which  It  was  rendered.  Under  these 
proTlslons,  an  action  upon  contract  must  be 
brought  within  six  years  after  that  cause  of 
action  accrues;  and  an  action  upon  a  judg- 
ment rendered  upon  the  same  contract  may 
be  brought  within  ten  years  after  that  cause 
of  action— that  new  and  distinct  cause  of  ac- 
tion—accmes.  How  cap  It  be  said  that  a 
cause  of  action  upon  a  judgment  accrues  If 
no  cause  of  action  upon  It  does  In  fact  accrue, 
but  the  old  cause  of  action,  for  the  original 
claim,  still  continnes  unaffected,  and  the  judg- 
ment Is  only  the  same  cause  of  action  in  an- 
other form?  No  Judgment  for  money  ever  has 
been  or  ever  can  be  rendered  of  which  it  can- 
not be  as  truthfully  said  as  of  this  Judgment 
in  the  case  at  bar  that  It  Is  only  the  original 
claim  In  another  form.  Is  it  a  fact  that  law- 
yers. Judges,  and  codiflers  have  so  long  been 
mistaken  in  supposing  that  a  distinct  cause 
of  action  upon  a  Judgment  accrues  when  the 
Judgment  Is  rendered.  The  fact  that  the 
same  debt  lies  at  the  foundation  of  distinct 
causes  of  action  does  not  render  them  identic- 
al. If  one  who  has  borrowed  money  falls 
to  pay  It,  a  cause  of  action  against  him  for 
money  loaned  exists.  If  his  creditor  there- 
after takes  the  debtor's  note  in  full  pay- 
ment, the  old  cause  of  action  Is  extiuguisbed, 
and  a  new  one  is  created.  The  fact  that  there 
was  an  original  debt  is  important  only  for 
the  purpose  of  showing  a  consideration  for 
the  note.  But  an  action  upon  such  a  note, 
under  such  circumstances,  cannot  be  regard- 
ed as  an  action  for  money  loaned.  The  orig- 
inal cause  of  action  In  the  case  supposed  baa 
been  wiped  out.  If,  in  turn,  a  bond  should 
be  executed  in  payment  of  the  note,  the  cause 
of  action  on  the  note  would,  in  turn,  be  de- 
stroyed. If  Judgment  should  finally  be  re- 
covered upon  such  bond,  the  cause  of  action 
upon  the  bond  would  likewise  be  extinguished. 
In  the  case  supposed,  there  would  exist,  In 
succession,  four  distinct  causes  of  action,  all 
founded  upon  the  same  debt,  which  had  at  no 
time  been  paid,  despite  aU  the  -various  chang- 
es which  bad  taken  place  in  the  form  of  the 
evldencee  of  such  Indebtedness.  Would  coun- 
sel for  plaintiff  seriously  contend  that  in  such 
a  case  there  existed  at  all  times  only  one 
cause  of  action, — the  original  cause  of  action, 
for  money  loaned?  Pushed  to  Its  logical  con- 
sequences, the  doctrine  contended  for  would 
make  It  necessary  for  a  court  to  apply  to  an 
action  upon  the  Judgment  here  Involved  the 
statute  of  limitations  applicable  to  the  orig^ 
inal  cause  of  action,  the  six-years  statute  of 
limitation.     AU  must  agree  that  no  action  up- 


on the  notes  can  be  maintained  after  ^dg- 
ment.  This  Is  conceded.  All  will  assent  tx> 
the  proposition  that  the  action  must  be  main- 
tained upon  the  Judgment  And  yet  if  it  is 
the  same  cause  of  action  as  that  upon  the 
notes,  or  for  the  original  debt,  the  six-years 
statute  of  limitation  governs.  This  will  be 
true  in  all  cases.  The  consequence  will  be 
that  in  every  instance  the  statute  of  limita- 
tions applicable  to  the  cause  of  action  upon 
which  the  Judgment  Is  founded  will  govern  in 
actions  upon  such  Judgment.  Would  coun- 
sel for  plaintiff  concede  that  their  cause  of  ac- 
tion npoQ  this  Judgment  would  be  barred  in  six 
years?    Here  is  a  decisive  test 

It  Is  urged  that  the  facts  set  up  In  the  sup- 
plemental complaint  do  not  of  themselves 
constitute  a  cause  of  action.  Independently  of 
the  facts  alleged  In  the  original  complaint; 
that  the  execution  of  the  notes  or  the  existence 
of  the  original  debt  is  an  essential  element 
of  the  cause  of  action  upon  the  judgment.  We 
can  see  no  force  in  this  claim.  The  Judg- 
ment is  the  cause  of  action,  irrespective  of 
the  character  of  the  claim  on  which  it  rests. 
No  averment  as  to  the  natuve  of  such  ante- 
rior cause  of  action  Is  necessary  or  eren 
proper.  Such  an  allegation  would  be  stricken 
out  as  surplusage.  In  an  action  upon  a  Judg- 
ment, the  only  inquiry  which  a  court  will 
make  Is  whether  there  la  a  valid  Judgment, 
unsatisfied  and  unpaid.  The  test  as  to  the 
necessity  of  an  allegation  In  a  complaint  is 
whether  that  specific  fact  need  be  proved  to 
make  out  a  case.  When  a  judgment  is  sued 
upon,  it  is  a  matter  of  no  moment  what  lies 
behind  the  Judgment  If  it  is  valid;  or,  in- 
deed, whether  there  was  any  claim  behind  it 
at  all.  That  question  la  forever  foreclosed 
by  the  Judgment  Itself.  If  an  allegation  as 
to  the  existence  of  the  notes  set  forth  In  the 
original  complaint  is  vital  to  the  cause  of  ac- 
tion upon  the  Judgment,  then  issue  iqwn  that 
fact  might  be  taken  by  the  defendant  Will 
it  be  urged  that  the  defendant  would  be  al- 
lowed to  go  Into  that  question  in  a  suit  upon 
the  Judgment  which  had  forever  set  that  ques- 
tion at  rest?  Section  5291,  Rev.  Codes,  pro- 
vides that  the  plaintiff  cannot  unite  in  the 
same  complaint  a  cause  of  action  for  slander 
and  another  cause  of  action  based  upon  a 
contract.  If  the  same  defendant  should  thrice 
slander  the  same  plaintiff,  and  Judgment  for 
one  of  such  slanders  should  be  recovered  by 
the  plaintiff,  and  the  defendant  should  give 
him  his  note  in  settlement  of  the  damages 
sustained  by  him  by  reason  of  another  there- 
of, would  It  be  contended  that  thereafter  the 
plaintiff  might,  in  the  same  complaint.  Join 
the  cause  of  action  upon  the  Judgment  and 
the  cause  of  action  upon  the  note  with  the 
cause  of  action  for  the  third  slander,  on  the 
ground  that  the  note  and  the  Judgment  had 
not  changed  the  essential  nature  of  the  orig- 
inal causes  of  action  for  the  two  slanders, 
but  had  merely  given  the  original  obligations 
to  pay  damages  for  such  slanders  another 
form?    In  all  causes  of  action  there  exist  as 
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we  have  before  observed,  two  fundamental 
elements.  There  are  the  facts  which  create  the 
obligation.  There  is  the  other  fact  that  that 
obligation  bas  not  been  respected.  In  this  ac- 
tion, as  originally  Instituted,  upon  the  notes, 
the  fact  which  constituted  the  obligation  was 
the  execution  and  delivery  of  notes  for  a  con- 
sideration. The  default  of  the  defendant  was 
In  falling  to  pay  them  when  due.  But  neither 
of  these  particular  elements  enters  into  the 
cause  of  action  upon  the  judgment.  The  ob- 
ligation in  the  latter  case  is  created  by  the 
Judgment,  and  not  by  the  notes.  The  default 
is  the  failure  to  pay  such  Judgment,  and  not 
an  omission  to  pay  the  notes,  which  can  no 
longer  be  paid,  because  the  Judgment  has  as 
completely  extinguished  any  cause  of  action 
upon  them  as  payment  would  have  done. 
How  can  a  cause  of  action  based  upon  one 
kind  of  obligation  arising  out  of  a  certain 
f&ct,  coupled  with  a  failure  to  discharge  that 
obligation,  be  the  same  cause  of  action  as  that 
which  rests  upon  another  and  dlfCerent  obli- 
gation, springing  out  of  a  new  fact,  coupled 
with  a  failure  to  comply  with  such  new  obli- 
gation. Every  cause  of  action  is  the  inva- 
sion of  the  plaintiff's  rights  by  the  defend- 
ant, or  the  latter's  failure  to  discharge  some 
legal  duty  to  the  plaintiff.  If  a  defendant  as- 
saults a  plaintiff,  he  invades  his  rights.  If 
be  omits  to  pay  when  due  his  note  held  by  the 
plaintiff,  he  falls  to  discharge  a  legal  duty 
to  the  plaintiff.  In  each  case,  these  respec- 
tive elements  constitute  the  plaintiff's  cause  of 
action.  A  court.  In  determining  whether  the 
defendant  lias  invaded  plaintiff's  rights,  or 
neglected  to  discharge  a  legal  duty  which  he 
owes  the  plaintiff,  must  make  the  preliminary 
inquiry  as  to  the  facts  out  of  which  plain- 
tiff's alleged  right  arises.  If  that  right  rests 
upon  the  defendant's  obligation  to  pay  a 
note,  it  is  that  particular  right,  in  connection 
with  defendant's  failure  to  respect  It,  that 
constitutes  the  plaintiff's  cause  of  action.  If 
it  rests  upon  the  defendant's  obligation  to  pay 
a  Judgment  rendered  against  him  upon  such 
note,  it  is  that  particular  right,  in  connec- 
tion with  the  defendant's  disregard  of  It, 
which  constitutes  that  particular  cause  of  ac- 
tion. This  Is  the  utmost  scope  of  Prof.  Pom- 
eroy's  language  In  his  work  on  Remedies  and 
Remedial  Rights  (section  433).  The  primary 
right  therein  referred  to  is  the  plalntlfTs 
right  In  the  particular  case.  If  it  rests  upon 
contract,  it  must  stand  upon  the  particular 
contract  sued  ui>on.  A  plaintiff's  primary 
right  in  an  action  upon  a  note  is  the  defend- 
ant's duty  to  blm  which  the  note  creates. 
When  a  Judgment  Is  rendered  upon  such  note, 
the  primary  right  is  the  defendant's  duty  to 
the  plaintiff  created  by  such  Judgment,  and 
not  by  the  note,  whlcb  has  ceased  to  be  the 
source  of  any  duty  of  the  defendant  to  the 
plaintiff. 

Counsel  essay  to  distinguish  the  case  of 
Wattson  V.  Thibou,  17  Abb.  Prac.  184,  from 
the  case  at  bar.  We  are  unable  so  to  distin- 
guish It.    It  is  true  that  tbe  notes  in  that  case 


were  not  extinguished  by  a  Judgment,  but  by 
bonds    received    in    payment    thereof.     But 
wherein  does  this  difference  affect  the  princi- 
ple?   The  original  debt  had  not  been  paid  by 
the  bonds,  any  more  than  the  original  debt 
In  this  case  has  been  paid  by  the  judgment. 
Accepting  such  bonds  In  satisfaction  of  tbe 
notes  iB  strictly  analogous  to  recovering  Judg- 
ment upon  notes  in  the  case  at  bar,  and  thus 
extinguishing  them  as  subsisting  obligations. 
Each  act  is  the  voluntary  act  of  the  creditor. 
Whether  he,  in  terms,  extinguishes  the  origi- 
nal cause  of  action,  or  Invokes  the  powers 
of  a  court  of  Justice  to  do  that  which  has  the 
I  same  effect,— 1.  e.  render  a  Judgment  upon 
,  such  original  cause  of  action,— is  Immaterial. 
'  Nor  does  it  make  any  difference  tliat  tbe  act 
,  of  extinguishing  the  original  cause  of  action  by 
;  accepting  a  new  obligation  Is  called  "nova- 
:  tlon,"    whereas   the   act  of   destroying   such 
cause  of  action  by  the  recovery  of  Judgment  Is 
[  not  called  "novation,"  but  "merger."    The  vi- 
tal question  Is:    Has  the  original  cause  of  ac- 
I  tion  been  destroyed,  and  a  new  one  substi- 
tuted for  it?  The  very  argument  made  by 
I  counsel  for  plaintiff  in  this  case  could  have 
been  employed  by  the  court  in  the  Wattson 
Case  to  Justify  tbe  allowance  of  plalntlfTs 
motion  that  be  be  permitted  to  file  a  supple- 
mental complaint.    The  court  could  have  said 
with  as  much  truth  as  can  be  here  asserted 
that  the  original  debt  had  not  been  affected, 
but  only  a  new  evidence  of  Indebtedness  sub- 
stituted for  the  old.    But  this  was  not  regard- 
ed by  the  court  in  that  case  as  at  -all  Impor- 
tant.   The  court  saw  and  held  that  a  cause 
of  action  upon  bonds  was  not  the  same  as  a 
cause  of  action  upon  notes  previously  given, 
although  the  same  debt  furnished  the  consid- 
eration for  each  of  these  classes  of  obliga- 
tions. 

It  Is  urged  that  we  did  not  B\jeak  with  preci- 
sion when,  hi  distinguishing  the  case  of  Jen- 
kins V.  Bank,  127  U.  S.  484,  8  Sup.  Ct  1196. 
we  asserted  that  the  cause  of  action  in  that 
case  was  the  lien  sought  to  be  foreclosed. 
We  fall  to  discover  our  error  in  this  respect 
except  that  we  should  have  spoken  of  the  lien 
as  constituting  the  cause  of  action  when  cou- 
pled with  defendant's  failure  to  perform  his 
legal  duty  to  satisfy  the  lien.  It  Is  said  that 
If  the  lien  constituted  one  element  of  the  cause 
of  action  in  that  case,  in  contradistinction 
from  the  debt,  the  Indebtedness  need  not  have 
been  set  up  in  the  complaint  therein;  that  it 
would  have  been  necessary  to  refer  to  noth- 
ing but  the  lien  In  the  bill.  But  a  lien  presup- 
poses a  debt.  It  cannot  exist  without  one. 
A  lien  is  tbe  legal  grip  of  a  debt  upon  prop- 
erty. When  it  is  said  that  a  lien  constitutes 
an  element  In  a  cause  of  action  in  a  particu- 
lar case,  the  assertion  Is  made  that  this  grip 
of  a  debt  upon  property  Is  the  cause  of  ac- 
tion which  the  plaintiff  is  seekhig  to  enforce 
by  a  foreclosure  suit  In  an  action  to  foreclose 
a  lien,  the  lien  is  the  main  thing.  It  is  illog- 
ical to  speak  of  the  Hen  being  a  mere  incident 
of  the  debt  in  such  a  case.     The  debt  is  a  com- 
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ponent  part  of  ibe  lien,  and  not  something  sep- 
arate from  it,  of  which  the  lien  is  a  mere  in- 
cident. One  who  has  secured  a  lien  upon  prop- 
erty is  vested  with  an  equitable  cause  of  ac- 
tion, distinct  from  his  mere  legal  cause  of 
action  to  i-ecover  a  personal  Judgment  against 
the  debtor.  It  is  the  lien,  and  not  the  mere 
debt,  which  gives  blm  that  equitable  cause  of 
action.  If  the  indebtedness  constitutes  the 
cause  of  action  in  such  a  case,  then  an  action 
to  foreclose  a  lien  is  an  action  at  law,  the 
same  as  an  action  against  the  debtor  to  re- 
cover a  mere  money  judgment,  for  the  cause  of 
action  in  each  case  is  the  same,—!,  e.  the  debt 
A  plaintiff  brings  an  action  on  a  note,  and 
also  an  action  to  foreclose  a  lien  which  se- 
cures such  note.  Are  the  two  acttons  the 
same?  All  know  that  they  are  not.  What  dis- 
tinguishes them  is  the  lien.  When  the  suit 
I«  to  foreclose  the  lien,  the  cause  of  action  la 
the  lien  to  be  foreclosed,  coupled  with  defend- 
ant's default  When  the  object  of  the  action 
is  to  obtain  a  money  judgment  merely,  the 
note,  coupled  with  defendant's  defanlt,  con- 
stitutes the  cause  of  action.  If,  in  a  foreclo- 
sure action,  the  lien  is  not  one  of  the  elements 
in  the  cause  of  action.  In  contradistinction  from 
the  debt,  we  are  at  a  loss  to  know  what,  in 
such  a  case,  does,  in  fact,  constitute  one  of 
the  elements  of  the  cause  of  action.  If  a  com- 
plabit  in  a  foreclosure  action  should  fall  to  al- 
l^e  the  existence  of  the  lien,  It  would  be  de- 
murrable. When  it  does  properly  set  forth 
the  fact  of  a  lien,  it  necessarily  contains  an 
averment  as  to  the  debt,  for  this  is  an  essen- 
tial ingredient  in  every  lien.  A  lien  is  not  al- 
leged unless  a  debt  of  some  character  is  set 
up.  But  the  debt  is  not  stated  in  the  pleading 
as  the  substantive  cause  of  action,  but  merely 
to  make  complete  the  allegations  of  the  com- 
plaint as  to  the  existence  of  a  lien,  the  lien 
being  the  real  cause  of  action  sought  to  be 
enforced  by  the  stilt,  when  coupled  with  de- 
fendant's failure  to  satisfy  it  A  cause  of  ac- 
tion is  tliat  which  enables  the  plaintifC  to 
maintain  the  particular  action  he  seeks  to 
prosecute.  What  is  it  that  gives  the  plaintiff 
a  right  to  institute  and  carry  on  a  suit  to 
foreclose  a  lien  if  it  is  not  the  lien  Itself,  In 
connection  with  the  debtor's  default? 

It  is  insisted  that  the  change  proposed  to  be 
made  by  the  supplemental  complaint  is  one 
which  relates  to  the  form  of  the  action  only. 
We  are  unable  to  assent  to  this  view.  If  the 
plaintiff  had  brought  debt  upon  the  Judgment 
in  question  after  the  same  had  been  rendered, 
and  if  forms  of  action  had  not  been  abolished 
by  the  Code,  and  if  it  were  the  doctrine  in  this 
cotmtry,  as  in  Bngland,  that  a  foreign  Judg- 
ment is  not  a  record,  and  hence  that  an  ac- 
tion of  debt  would  not  lie  thereon,  then  in 
ciise  the  plaintiff  should  seek  to  change  his 
action  from  debt  to  assumpsit,  we  would  have 
the  mere  question  of  a  change  In  the  form 
of  the  action,  the  cause  of  action  remaining  the 
same.  But  it  is  not  a  change  of  this  charac- 
tPf  which  Is  attempted  In  this  onso.    The  plain- 


tiff is  not  essaying  to  alter  the  mere  form  of  his 
action  (a  thing  never  done  by  supplemental 
complaint;,  but  to  bring  into  the  case  an  en- 
tirely new  cause  of  action.  He  seeks  to  elimi- 
nate from  the  complaint  a  cause  of  action 
which,  since  the  commencement  of  this  ac- 
tion, has  been  extinguished,  and  substitute  in 
Its  place  a  new  cause  of  action,  which  accrued 
after  this  action  was  instituted. 

It  Is  urged  that  the  New  Jersey  case  Is  not 
In  point,  for  the  reason  that  no  radical  changes 
liad  been  made  by  statute  in  that  state  In  the 
rules  of  procedure.  But  we  have  seen— and 
counsel  for  plaintiff  assent  to  this  conclusion— 
that  the  statute  of  this  state  regulating  the 
filing  of  supplemental  complaints  has  not  alter- 
ed the  old  rule  that  a  new  cause  of  action  can- 
not by  such  means  be  substituted  for  the  old. 
Nor  is  there  anything  in  the  language  or  spirit 
of  our  Code  which  In  any  manner  affects  the 
significance  of  the  phrase  "cause  of  action." 
On  the  contrary,  several  provisions  of  the 
Code  to  which  we  have  referred  conclusively 
show  that  the  old  meaning  of  -  that  phrase 
has  not  been  disturbed.  That  which  before 
the  Code  system  was  adopted  was  not  the  cause 
of  action  is  not  now  the  cause  of  action.  It 
Is  therefore  apparent  that  the  statutory  regu- 
lations of  practice  In  this  state  have  in  no  re- 
spect affected  the  two  inquiries  which  lay  at 
the  foundation  of  the  decision  in  the  New  Jer- 
sey case,  and  which  also  lie  at  the  basis  of  our 
Judgment  in  this  cause,— 1.  e.:  Can  a  new 
cause  of  action  be  substituted  for  the  original 
by  supplemental  complaint?  Does  a  new 
cause  of  action  arise  in  this  coimtry  when  a 
Judgment  Is  recovered  upon  a  claim  in  any 
of  the  courts  thereof?  The  Importance  of  this 
question  to  the  profession  Is  our  apology  for 
the  length  of  this  additional  opinion.  The  pe- 
tition for  a  rehearing  Is  denied.      AH  concur. 


LANE  T.  MINNESOTA  STATE  AGRICUL- 
TURAL SOC. 

(Supreme  Court  of  Minnesota.    Dec.  28,  1896.> 

EXOBFTIOSS   TO   IKHTRUCTIONS— NeOLIOEKOB— 

Evidence. 

1.  Seven  separate  requests  for  instructions  to 
the  jury  were  made  by  the  defendant  in  this  case, 
several  of  which  were  erroneous,  and  all  were 
refused,  except  as  given  in  the  general  charge. 
The  only  exception  taken  to  the  action  of  the 
court  was  to  the  effect  that  the  defendant  ex- 
cepts to  the  refusal  to  give  those  portions  of 
the  requests  which  the  court  refused,  and  which 
are  not  covered  by  the  general  charge.  Held, 
that  the  exception  was  insufficient  as  a  basis  for 
any  assignment  of  error. 

2.  The  basis  of  the  plaintiff's  canse  of  action 
was  the  negligence  of  the  defendant  in  knowingly 
permitting  a  dangerous  horse,  a  track  bolter,  to 
run  In  a  race  controlled  by  it,  and  in  which  the 

Elaintiff  rode  and  was  injured,  without  informing 
er  of  the  vicious  character  of  the  horse,  of 
which  she  was  ignorant.  On  the  trial  there  was 
evidence  tending  to  show  that  the  horse,  to  the 
knowledge  of  one  of  the  officers  of  the  defend- 
ant, would  bolt  in  practice;  also  that  the  horse^ 
came  upon  the  race  track  wearing  blinkers,    ffefd. 
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that  it  ivas  not  error  for  the  trial  court  to  recelTe 
evidence  to  show  that  a  race  horse  which  bolta 
in  practice  will  usually  do  so  in  an  actual  race; 
and,  farther,  for  what  purpose  blinkers  are  put  on 
race  horses. 

3.  UcH,  further,  that  the  trial  court  did  not 
err  in  sustaining  an  objection  to  a  question  in- 
tended to  show  the  position  of  the  horses  at  the 
time  plaintiff  was  injured,  for  the  reason  the  wit- 
ness had  previously  fully  and  clearly  testified  up- 
on and  covered  the  point. 

iS.vlliihus  by  the  Court.) 

Appeal  from  dlBtrict  court,  Ramsey  coun- 
ty; Haseal  R  Brill,  Judge. 

Action  by  Mamie  Lane  against  the  Minne- 
sota State  Agricultural  Society.  Verdict  for 
plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Ira  B.  Mills  and  Clapp  &  Macartney,  for 
appellant  Schoonmaker  &  Fleming  and 
Jajnes  Schoonmaker,  for  respondent 

START,  C.  J.  This  Is  the  second  appeal 
in  this  case.  See  64  N.  W.  382.  The  action 
was  brought-  to  recover  from  the  defendant 
damages  for  Injuries  received  by  the  plain- 
tiff, while  riding  in  a  running  race  at  the 
State  Fair  held  September  10,  1891,  by  rea- 
son of  the  negligence  of  the  defendant.  The 
plainUCr  had  a  verdict  for  $3,000,  and  the  de- 
fendant appealed  from  an  order  denying  Its 
motion  for  a  new  trial. 

The  specific  act  of  negligence  which  Is  the 
basis  of  plaintiff's  cause  of  action  is  that 
the  defendant  knowingly  permitted  a  vicious 
and  dangerous  borse  known  as  "Isaac  B.," 
a  track  bolter,  to  mn  in  the  race  in  which 
plaintiff  rode,  without  informing  her  of  the 
unusual  danger  to  which  she  was  thereby 
exposed,  and  of  which  she  was  ignorant 

1.  The  first  assignment  of  error  Is:  "The 
court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant,  because  (a)  the  case  now 
shows  that  the  defendant  Is  not  such  a  cor- 
poration as  would  render  it  liable  In  any 
event;  (b)  the  evidence  Is  not  sufficient  to 
make  out  a  cause<  of  action."  We  cannot 
consider  this  assignment  of  error,  because 
It  is  not  supported  by  any  proper  exception 
to  the  refusal  of  the  court  to  give  the  re- 
quested instruction.  The  defendant  present- 
ed to  the  trial  court  seven  separate  special 
requests  for  instructions  to  the  jury,  of 
which  No.  1  was  in  these  words:  "That  th« 
jury  find  a  verdict  for  the  defendant."  The 
second  request  was  refused,  except  as  given 
in  the  general  charge;  the  balance  were  re- 
fused absolutely.  It  Is  manifest,  from  read- 
ing them,  that  several  of  the  requests  were 
properly  refused.  The  exception  was  to  the 
effect  that  the  defendant  excepts  to  the  re- 
fusal of  the  court  to  give  "those  portions 
of  the  requests  which  your  honor  refused, 
and  which  arc  not  covered  by  tlie  general 
oharge."  Other  than  this,  there  was  no  ex- 
ception to  the  refusal  of  the  court  to  give 
the  defendant's  first  request.  The  object  of 
an  exception  Is  to  call  the  attention  of  the 
court  to  some  specific  error,  so  that  it  may 


act  Intelllgentiy  In  considering  it  The  ex- 
ception in  question  did  not  call  the  attention 
of  the  court  to  any  specific  error  in  refusing 
the  seven  requests,  bnt  left  the  judge  to  find 
It  out  by  comparing  his  general  charge  with 
the  seven  requests.  It  Is  claimed  by  defend- 
ant, in  support  of  Its  exception,  that  request 
No.  1  was  so  Inconsistent  with  any  sub- 
mission of  the  case  to  the  Jury  as  to  render 
the  exception  sufflciently  specific  to  comply 
with  this  rule.  The  exception,  however,  was 
not  to  a  refusal  of  the  court  to  give  those 
portions  of  the  requests  which  were  incon- 
sistent with  the  general  charge,  but  it  was 
to  the  refusal  to  give  such  portions  of  the 
requests  which  were  "not  covered  by  the 
general  charge."  There  were  several  of  the 
requests  which  were  not  covered  by  the  gen- 
eral charge,  which  were  erroneous.  The  ex- 
ception was  Insufileient  as  a  foundation  for 
any  assignment  of  error.  Carroll  v.  WlUla- 
ton,  44  Minn.  287,  46  N.  W.  352;  Steffenson 
v.  RaUway  Co.,  61  Minn.  631,  53  N.  W.  800: 
Delude  v.  Railway  Co.,  55  Minn.  63,  56  N. 
W.  481;  Webb  v.  Fisher,  57  Minn.  441,  60 
N.  W.  587. 

2.  The  second  assignment  is  this:  'The 
court  erred  in  overruling  the  defendant's  ob- 
jection to  the  following  question:  'Based 
upon  your  experience  as  a  horseman.  If  a 
horse  Is  shown  to  have  bolted  in  practice, 
will  he  usually  bolt  In  an  actual  race?"* 
The  question  was  objected  to  as  Incompe- 
tent and  immaterial,  and  that  witness  was 
not  qualified  to  answer  it.  The  objection 
was  overruled.  The  witness  answered  sub- 
stantially In  the  affirmative.  The  witness 
was  shown  to  be  competent,  and  the  evi- 
dence was  material  If  the  subject-matter  of 
the  question  was  one  for  expert  testimony. 
The  habit  of  "track  bolting"  In  a  running 
horse,  and  whether.  If  he  bolts  In  a  practice 
race,  he  will  be  likely  to  bolt  in  an  actual 
race,  is  not  a  matter  of  such  general  knowl- 
edge as  to  exclude  expert  evidence  thereon. 
There  was  evidence  in  the  case  tending  to 
show  that  the  defendant's  secretary  and  for- 
mer superintendent  at  one  time  owned  the 
borse  Isaac  B.;  that  he  was  an  experienced 
horseman,  and  well  informed  as  to  races 
and  racing  horses,  and  that  he  knew  that 
this  horse  would  bolt  in  practice;  hence  the 
evidence  here  In  question  was  material,  as 
tending,  in  some  degree,  to  show  notice  to 
the  defendant  that  this  horse  was  liable  to 
bolt  In  an  actual  race.  The  objection  to  the 
question  was  correctly  overruled. 

3.  The  third  alleged  error  is  in  these  words: 
"The  court  erred  in  refusing  to  permit  the 
defendant  to  prove  by  the  witness  Antoi- 
nette Peteler  that  she  and  Miss  Poole  were 
close  together  at  a  time  when  Isaac  B.  was 
in  the  lead,  and  to  prove  what  was  said 
iKJtween  these  two  witnesses,  and  to  prove 
how  far  Isaac  B.  was  in  the  lead  at  that 
time."  It  is  necessary.  In  order  to  under- 
stand the  force  of  the  defendant's  claim  un- 
der this  assignment  of  error,  to  state  briefly 
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the  relative  poeltioiM  of  tbe  bonws  la  the 
race,  and  the  manner  la  which  the  platetUt 
claims  to  have  been  injured.  There  were -five 
horses  in  the  running  race,  which  was  a 
mile  dash,  and  tlie  hwses  started  ta  the  Hol- 
lowing order:  BncAtStora,  ridden  by  Antoi- 
nette Peteler,  had  the  tnsl4e  of  the  track; 
Little  J«e,  rMlden  hy  Attce  Pwole,  iras  n^Kf, 
then  fe4lowe«  Sthel,  ridden  by  tbe  plalattfT; 
Dyer,  liy  Mrs.  Rvsb,  bad  fovrth  place;  with 
Isaac  B.,  ridden  by  Miss  Nsal,  llfHi,  or  <m 
the  oatsMe.  These  positions  were  changed 
before  the  horses  readbed  tbe  quarter  post, 
at  wMeh  pohit  tbe  evidence  'Om  the  part  of 
the  plaintiff  tends  to  show  that  Bnokthom 
was  stfll  in  the  lead,  aad  that  Little  Joe  said 
Isaac  B.  were  mn&i«g  dose  together,  the  lattr 
ter  OB  the  outside,  bnt  a  trifle  Im  advanae; 
and  when  they  were  between  the  quarter  and 
five-sixteenth  posts,  Issae  B.  raa  agalsBt  lit- 
tle .Ice,  knocliing  him  down,  and  the  ipiaiai- 
tilTs  horse  tunkled  over  htm,  wlteretv  sbe 
was  thrown  from  her  horse,  «nd  ■aris«ai|y  hi- 
jnred.  Tbe  detfeadant^s  evldeuce  tended  to 
show  that  Isaae  B.,  at  ttie  time  tt  the  acci- 
dent, WTSB  aliead  at  Little  Joe,  running  wiMi 
Bnekthom,  tf  not  leading  Urn;  hence  he 
conM  not  have  ran  against  Little  Joe.  The 
relstive  position  sf  tte  horses  art  tlM  tfane 
of  the  accident  was  material.  The  laani- 
fest  purpose  «t  the  evidence,  which  this  third 
assignment  sf  error  ImpUee  was  exchided  by 
tbe  court,  was  to  show  that  Isaac  B.  WM  IB 
the  lead  at  liie  tlaie  of  the  accident.  If  It 
be  true  ttwt  the  trial  oasrt  did  exclude  evi- 
dence of  snch  fisct.  It  was  reversible  error. 
But  Ute  reoord  shows  thai  tbe  witness  Pet- 
tier was  permitted  to  testifjr  fully  and  ecE- 
pUcitly  to  the  fact  that  issac  B.  was  in  the 
l«>ad  of  aU  of  tlie  horses  at  the  tbne  of  ths 
accident  and  tasw  fhr  ahead.  This  oonclu- 
sively  appears  from  the  following  abstract 
of  her  evidenoe:  "Where  was  Isaac  B.  at  the 
time  this  accMent  happeoted?  A.  Is  the 
lead.  Q.  Which  horse  was  next  to  Isaac  B. 
when  this  aecideat  happened?  A.  Bock- 
thom,— the  one  I  rode.  Q.  How  far  ahead  of 
you  was  Isaac  B.  at  tbe  tiaae  this  accident 
hapiiened?  A.  ▲taoot  two  and  a  half  or 
three  lengths,— horse  lengths.  Q.  Did  either 
of  the  horses  ridden  by  Miss  Lane  «r  by  Miss 
Poole  come  Is  eentact  with  Isaac  B.  before  or 
at  the  time  of  this  accident  tn  thnt  race?  A. 
No,  sir.  Q.  Were  ysu  and  Miss  Lisne  near  to- 
other during  tbnt  race?  aatd,  tf  so,  stats 
wliat  took  place  while  yon  were  near  to- 
f^etber.  A.  I  can't  asy  where  \Hss  Lane  was, 
bnt  Miss  Fosle  was  right  next  to  me.  Mr. 
SehooBmaker:  I  move  to  strike  out  that  an- 
swer as  not  icspansive.  The  Court:  Tbe 
first  part  of  it  is  responsive,  and  the  rest  of 
it  Isnt  Q.  What  do  you  mean  hy  that?  A. 
I  reeoUect  that  Miss  Poole  and  I  were  close 
toiKther—  Mr.  Seboonmalcer:  Now,  wait  a 
mlmrte.  That  portton  was  stricken  out.  I 
object  ts  that  as  immaterial  and  Ixredevant 
and  incnrnpetent.  (The  objection  was  nns- 
talned.  DeCendant  excepted.)  Q.  WUieb  one 
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of  yso— Miss  Pode  or  yonrself— ted  the  in- 
side track?  A  I  did.  Q.  Was  anytbtne  said 
between  you  and  Miss  Poole  ai.  that  tUne? 
What  was  it?  (Objected  to  as  immaterial, 
IrselevaaA  and  ineompcAent  Objection  sus- 
tained. Bxoeptkw  by  defendant.)  Q.  Wttere 
was  Isaac  B.  at  that  time?  (Ohjeeted  to  as 
iBcom^etent,  aad  assnaidng  something  that  is 
not  shown  in  tbe  evidence,  and  it  woidd  be 
too  Indefinite,  too.  Obfecdon  sustained.  Ex- 
cepUcn  by  dcfendaaA.)  Q.  How  Car  in  tbe 
lead  at  that  time?  (Same  objection  as  last 
before.  Objeetisa  ststaAned.  Bxeeption  by 
defendant.)  Q.  For  how  long  a  distanoe  after 
yon  passed  Miss  Poole  ^d  isaac  B.  ksep  tn 
the  lead  of  yon?  A.  Past  the  half-mile  post. 
Q.  Did  yoB  afterwards  pass  kim?  A.  Yes, 
sir.  *  *  *  Q.  Was  it  possible  for  Isaac  B. 
ts  have  ran  against  Little  Joe  from  tiw  time 
that  race  -started  vntQ  you  «ot  to  the  balf- 
mUe  post,  without  yonr  having  seen  it?  A. 
No,  sir.  Q.  Did  Isaac  B.  at  mar  tine  run 
agatest  or  come  In  cantact  with  Ltttte  Joe  la 
tint  race,  before  yon  passed  I-saae  B.?  A. 
No,  sir.  Q.  Did  Isaac  B.  osme  tn  «aBtact 
with  any  other  horse  in  that  race,  from  the 
starting  at  the  laee,  until  you  had  passed  1dm 
on  the  track  in  the  race?  A.  No,  sir."  Every- 
thing which  was  sougbt  to  be  proven  'by  tlie 
witness  was  proven  by  her  exoept  What  was 
ssM  between  her  and  Miss  Poole.  There 
was  nothing  la  the  questioa,  "Was  anything; 
said  bMweem  yon  aad  Miss  Poole  at  that 
tfane?  What  wns  it?'  to  advise  the  osim 
that  tbe  conversation  between  these  parties 
was  material.  Prima  facie  it  was  not,  bnt  if. 
In  fact,  it  were  otherwise,  it  was  tbe  duty  of 
the  defendant's  counsel  to  indicate  to  the 
court  wherein  It  was  material.  Falling  to  do 
so  the  objection  was  property  sustahiefi.  Be- 
dal  V.  Sitnrr.  88  Minn.  207,  22  N.  W.  390.  But 
waiving  this,  and  assuming,  fop  the  argu- 
ment, that  what  counsel  here  claims  for  the 
evidence  sought  to  be  elicited  by  the  question 
was  apparent  from  its  face,  still  the  ruling; 
was  rigtat.  His  claim  Is  tiiat,  if  the  riders  of 
Buckthorn  and  Little  Joe  had  a  conversation 
after  Isaac  B.  was  ahead  of  both  of  tbem. 
It  could  not  be  true  that  he  ran  against  Little 
Joe,  or  that  an  alleged  conversation  took  place 
between  the  riders  of  Isaac  B.  and  IJttle  Joe. 
The  conversatloin  was  not  material  in  and  of 
itself,  and  It  could  have  been  material  only 
so  far  as  It  might  tend  to  show  that  Isaac  B. 
was  ahead  of  all  of  the  horses,  including  Lit- 
tle Joe,  at  tbe  tim«  of  the  accident.  But  tlUs 
was  fully  ooveced  \^  the  previdos  testimony 
of  tbe  witness,  who  testified  directly  and  ab- 
solutoly  that  Isaac  B.  at  this  time  was  In 
the  lead,  and  2Vi  or  3  lengths  ahead  at 
aU  of  the  horses.  The  ruling  complained  of 
was  correct  for  this  reason  also.  Carlson  v. 
SmaU,  82  Bans.  482,  SI  N.  W.  787.  TIte  al- 
leged conversation  between  the  riders  of 
Little  Joe  and  Isaac  B.,  which  it  Is  claimed 
that  tbe  answer  to  the  queaticm  would  tend 
ts  rebut,  was  to  the  effect  that  the  rider  of 
Little  Joe. called   to  the  rider  of  Isaac  B., 
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"Pull  out  your  horse,"  and  the  latter  replied, 
"I  cannot  control  him."  Tliere  was  no  evi- 
dence of  any  such  conversation  in  the  case  at 
the  time  the  question  was  asked  of  the  wit- 
ness Peteler,  and  the  ruling  made.  The 
plalntlfT,  as  a  part  of  her  case  in  chief,  of- 
fered to  show  what  was  said  between  these 
riders,  but  the  evidence  was  excluded  on  the 
objection  of  the  defendant.  Afterwards,  and 
in  rebuttal,  the  plaintiff  did  Introduce  evi- 
dence of  such  conversation.  The  defendant, 
however,  did  not  again  offer  the  evidence  of 
the  alleged  conversation  between  the  riders 
of  Buckthorn  and  Little  Joe. 

4.  The  only  other  assignment  of  error  which 
is  insisted  upon  is  to  the  effect  that  the  court 
erred  In  permitting  a  competent  witness  to 
state  for  what  purpose  blinkers  are  usually 
put  upon  running  horses.  The  answer  was 
that  they  were  put  on  for  two  purposes,— one 
to  prevent  the  horse  from  bolting,  the  other 
to  prevent  him  from  swerving  upon  the  track. 
Isaac  B.  wore  blinkers  in  the  race,  and  there 
was  evidence  tending  to  show  that  they  were 
purchased  for  him  by  the  secretary  of  the  de- 
fendant at  the  time  he  owned  the  horse.  The 
evidence  objected  to  was  proper,  and  the  rul- 
ing correct,  because  the  purpose  of  putting 
blinkers  on  a  race  horse  is  not  a  matter  of 
general  knowledge,  and  the  fact  that  they 
are  usually  put  on  to  keep  the  horse  from 
bolting  was  a  circumstance  proper  for  the 
consideration  of  the  Jury,  in  connection  with 
the  other  evidence,  on  the  question  of  notice 
to  the  defendant  of  the  propensity  of  Isaac 
B.  to  bolt    Order  affirmed. 


WALLACE  V.  HALLOWELL  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  17,  1896.) 
Bills  Axn  Ni^es — Fraddulext  Rbpre8entatiok8 

—  PBIKCIPAL  AMD  AOENT— InSTKCCTIOXS. 

The  defendants  counterdaimed  damages  for 
alleged  false  and  fraudulent  representations  made 
to  them  by  plaintiff's  testator  In  regard  to  the 
finandal  responsibility  of  the  makers  of  prom- 
issory notes  accepted  by  defendants  in  ezcnange 
for  the  notes  in  suit,  and  the  evidence  was  con- 
flicting as  to  whether  such  representations  were 
made  before  or  after  the  exchange  was  complet- 
ed, and  as  to  whether  one  Foster  had  authority, 
as  agent  of  defendants,  to  make  the  exchange. 
Utid,  that  the  court  erred  in  charging  the  jury 
as  follows:  "If  you  find  that,  before  Mr.  Wallace 
and  Mr.  Snider  met,  on  August  3,  1891,  Mr.  Fos- 
ter had  ^ven  Mr.  Wallace  to  understand,  and 
Mr.  Wallace  did  understand,  tliat  the  exchange 
had  been  agreed  to  on  both  sides,  and  the  agree- 
ment was  afterwards,  and  on  that  day,  carried 
out  without  change  or  variation,  and  no  intima- 
tion was  given  Mr.  Wallace,  and  he  had  no 
knowledge  or  suspicion,  that  the  matter  was  still 
open,  then  your  verdict  will  be  for  the  plaintiff 
for  the  full  siun  of  $29,040,  no  matter  what  state- 
ments were  made  by  Mr.  Wallace  to  Mr.  Snider." 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  C.  B.  Elliott,  .ludge. 

Action  by  George  E.  Wallace,  executor, 
•gainst  Morris  L.  Hallowell,  Jr.,  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.    Reversed. 


F.  B.  Hart,  for  appellants.  Henry  E. 
Barnes  (Selden  Bacon,  of  counsel),  for  re- 
spondent. 

COLLINS,  J.  The  issues  raised  by  the 
pleadings  herein  were  stated  in  a  former  opin- 
ion (56  Minn.  501,  58  N.  W.  202),  at  which 
tlm^  an  order  denying  plaintiff's  motion  for 
a  new  trial  was  reversed,  and  the  case  re- 
manded, with  directions  to  the  court  below  to 
grant  a  new  trial  as  to  the  amount  of  dam- 
ages defendants  were  entitled  to  on  the  coun- 
terclaim, or  as  to  all  of  the  Issues,  as  it  saw 
fit  A  new  trial  as  to  all  issues  was  granted, 
the  case  was  tried  to  a  Jury,  and  a  verdict 
rendered  In  plaintiff's  favor  for  the  full 
amount  claimed  In  the  complaint  This  ap- 
peal Is  from  a  Judgment  entered  after  an  or- 
der denying  defendants'  motion  for  a  new 
trial,  and  we  shall  have  to  deal  with  but  one 
assignment  of  error. 

On  the  trial  it  was  shown  that  one  Foster— 
a  note  broker  residing  in  Boston,  Mass.— bad 
been  authorized  to  find  a  market  in  the  East 
for  defendants'  paper  to  the  amount  of  $25.- 
000.  Foster  knew  that  defendants  had  there- 
tofore exchanged  some  of  their  own  notes  for 
those  made  by  Lee  &  Ferguson,  and  he  also 
knew  that  E.  G.  and  E.  Wallace,  plaintiffs, 
when  this  action  was  brought  held  the  paper 
of  Lee  &  Ferguson,  amounting  to  about  $15,- 
000,  as  well  as  paper  made  by  W.  E.  Schmertz 
&  Oo.,  then  in  active  business  in  Pittsburg. 
Pa.  Foster  wrote  to  the  Wallaces,  proposing 
that  they  discount  defendants'  notes,  of  the 
face  value  of  $25,000,  offering,  if  they  would. 
to  accept  In  exchange  Lee  &  Ferguson's  pa- 
per to  the  amount  of  $15,000,  and  the  baIaD(« 
could  be  paid  in  money,  or  In  notes  made  by 
Schmertz  &  Co.,  as  might  be  preferred  by  H. 
G.  and  B.  Wallace.  A  few  letters  and  tele- 
grams passed  between  the  parties,  and  on 
August  3,  1801,  B.  Wallace  visited  Foster,  at 
the  office  of  the  latter  In  Boston,  having  wltb 
him  notes  made  by  Lee  &  Ferguson  reim>- 
sentlng  $15,000  in  value,  and  notes  made  by 
Schmertz  &  Co.  more  than  sufficient  Id  face 
value  to  cover  the  difference  between  tlie 
amount  of  the  Lee  &.  Ferguson  notes  and  dt^ 
fendants'  paper  for  $25,000.  Defendant  Sni- 
der was  then  in  Boston,  but  was  not  at  Fos- 
ter's office  when  Wallace  first  called  then'. 
The  parties  differ  materially  as  to  what  then 
transpired  in  reference  to  the  exchange  of 
notes.  According  to  the  testimony  of  ^Yal- 
lace  and  Fostor,  the  former  and  Snider  were 
total  strangers,  and  did  not  meet  until  after 
the  trade  had  been  fully  completed  by  the  de- 
livery to  Foster,  for  defendants,  of  the  Lee  & 
Ferguson  paper  and  enough  of  the  Schmertz 
paper  to  amount  to  the  sum  of  $24,975,  asd 
Foster  had  delivered  to  Wallace  defendants' 
notes  of  a  like  face  value,  which  notes,  tbey 
testified,  were  written  and  prepared  by  Foster 
in  his  office,  at  the  time,  taken  out  by  him  to 
another  office  hi  the  city,  there  signed  by  Sni- 
der for  the  defendant  firm,  of  which  he  was  a 
member,  and  Indorsed  by  him  individually. 
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It  'was  after  Foster's  return  -with  these  notes 
completely  executed,  and  after  they  bad  been 
delivered  to  Wallace,  and  were  In  his  actual 
possession,  that  Snider  came  to  Foster's  of- 
fice, for  the  first  time  met  Wallace,  and  bad 
any  conveisatlon  with  him,  according  to  the 
testimony  given  upon  the  trial  by  botb  Wal- 
lace and  Foster;  and,  of  course,  If  this  was 
true,  the  claim,  made  by  defendants,  that 
they  were  induced  to  take  tbe  Schmertz  notes 
by  means  ct  false  and  fraudulent  representa- 
tions, made  prior  to  the  exchange,  and  by 
Wallace  himself,  had  no  foundation  In  fact. 
Wallace  also  denied  that  at  this  conversa- 
tion he,  falsely  or  otherwise,  made  any  rep- 
resentations concerning  the  financial  stand- 
ing of  Schmertz  &  Co.,  but  admitted  that,  in 
a  casual  way,  be  remarked  to  Snider  that  he 
thought  Schmertz  perfectly  responsible.  But 
Snider's  vendon  of  what  occnned,  and  how 
the  exchange  was  made,  differed  materially 
from  that  given  by  Wallace  and  Foster.  He 
testified  that  he  met  Wallace  at  Foster's  office 
for  the  purpose  of  discussing  the  terms  of  a 
proposed  exchange  of  notes;  that  he  knew 
nothing  of  the  financial  responsibility  of 
Scbmnnz  &  Co.;  that  he  then  had  the  con- 
versation with  Wallace,  in  wtalch.  It  is  claim- 
ed, the  false  and  fraudulent  representations 
were  made  by  the  latter;  that  he  relied  upon 
these  statements,  and  by  reason  thereof  con- 
sented to  take  the  Schmertz  paper.  Snider 
also  testified  that  the  notes  in  suit  were  then 
and  there  made  out  by  Foster,  so  that  their 
face  value  would  equal  the  amount  due  on  the 
Lee  &  Ferguson  paper,  and  on  three  of  the 
Schmertz  notes  then  held  by  Wallace;  that 
he  signed  the  firm  name,  M.  L.  Hallowell  & 
Co.,  to  them,  and  at  the  same  time  Indorsed 
each  Individually;  and  that  the  exchange  was 
made  afterwards,  Wallace  himself  and  Foster 
being  present.  In  the  latter's  office,  at  the  time. 
The  issues  thus  made,  by  tbe  contradictory 
and  Irreconcilable  testimony  of  these  wit- 
nesses, as  to  when,  with  respect  to  the  con- 
summation of  the  trade  and  actual  exchange 
of  the  paper,  the  conversation  was  had  be- 
tween Wallace  and  Snider;  what  that  con- 
versation was;  whether  the  trade  was  made 
by  Foster,  acting  for  defendants,  with  Wal- 
lace, before  the  latter  met  Snider,  or  was 
made  by  Wallace  and  Snider  personally,  the 
latter  being  Induced  to  exchange  defendants' 
notes  because  of  false  and  fraudulent  repre- 
sentations then  made  to  him  by  the  former,— 
were  clear,  and  should  have  been  easily  un- 
derstood by  the  jury.  And  these  Issues  and 
the  rules  of  law  applicable  thereto  were  plain- 
ly presented  in  the  charge  of  the  court 

But,  at  the  request  of  plaintiff's  cotmsel,  the 
court  also  charged,  defendants'  counsel  except- 
ing, as  follows:  "If  you  find  that,  before  Mr. 
Wallace  and  Mr.  Snider  met  on  August  3,  1891, 
Mr.  Faster  bad  given  Mr.  Wallace  to  onder- 
Btanil,  and  Mr.  Wallace  did  understand,  that  the 
exchange  had  been  agreed  to  on  both  sides, 
and  the  agreement  was  afterwards,  and  on 
that  day,  carried  out  without  change  or  varia- 


tion, and  no  intimation  was  given  Mr.  Wallace, 
and  he  had  no  knowledge  or  suqjtlcion,  that  tbe 
matter  was  still  open,  then  your  verdict  will  be 
for  the  plaintiff  for  the  full  sum  of  $20,010,  no 
matter  what  statements  were  made  by  Mr. 
Wallace  to  Mr.  Snider."  And  It  is  this  part  of 
the  charge  which  we  are  required  to  dispose  of. 
It  was  equivalent  to  charging  that,  if  Foster  had 
given  Wallace  to  understand,  before  the  latter 
met  Snider  on  August  3,  and  Wallace  did  un- 
derstand, that  the  exchange  had  been  agreed 
upon  by  botb  parties,  and  this  agreement  was 
afterwards  performed  without  change  or  varia- 
tion, and  no  intimation  was  given  to  Wallace, 
and  be  had  no  suspicion  or  knowledge,  that  the 
matter  was  still  open,  it  was  Immaterial  what 
statements  or  representations  were  made  by 
Wallace  to  Snider  concerning  Schmertz's  stand- 
ing financially  in  tbe  course  of  their  conversa- 
tion in  Foster's  ofilce,  before  the  actual  ex- 
change of  notes  was  made.  To  sustain  this 
portion  of  the  charge,  counad  for  plaintiff  take 
the  position  that.  If  defendants'  accredited  agent 
informed  Wallace  that  the  exchange  had  been 
agreed  upon,  and  the  trade  closed,  and,  acUng 
upon  this,  Wallace  bad  turned  over  this  Lee  & 
Ferguson  and  the  Schmertz  paper  to  the  agent 
prior  to  the  conversation  with  Snider,  and  at 
that  time  had  no  intimation  or  suspicion  that 
the  matter  was  still  open,  there  oould  have  been 
no  Intent  on  his  part  to  deceive,  no  matter  what 
he  said  to  Snider  before  the  latter  actually  ex- 
ecuted and  delivered  the  notes  In  si^t,  and 
therefore  the  gist  of  the  action  for  deceit  was 
eliminated  from  the  case.  But,  in  taking  this 
position,  counsel  assumes  that,  from  the  evi- 
dence, it  appeared  conclusively  that  Foster  waa 
the  accredited  agent  to  make  the  exchange  in 
behalf  of  Snider,  or  that  the  latter  held  him  out 
as  such  to  Wallace,  and  that  Wallace  was  Jus- 
tified in  assuming  that  Foster  had  full  authority 
in  the  premises.  And  counsel  also  takes  it  for 
granted  that,  from  the  evidence,  It  conclusively 
appeared  that  Foster  himself  did  make  the  trade 
with  Wallace.  We  are  abundantly  warranted 
In  saying  that  neither  of  these  essential  things 
were  conclusively  established  upon  the  trial  It 
was  not  shown  that,  prior  to  August  3d,  Wallace 
knew,  or  had  any  reason  to  believe,  that  Foster 
was  authorized  to  exchange,  or  even  to  sell, 
any  of  defendants'  paper,  except  as  he  might 
have  supposed  that  authority  existed  from  what 
was  contained  In  Foster's  letters  and  telegrams 
to  E.  G.  and  E.  Wallace.  The  statements  In 
these  communications  were  Foster's  representa- 
tions as  to  his  authority,  and,  standing  alone, 
would  not  bind  Snider.  It  was  not  shown  up- 
on the  trial  that  Snider  knew  anything  about 
these  letters  or  telegrams.  Snider  testified  that 
he  applied  to  Foster  to  find  for  him  a  purchaser 
for  defendants'  paper,  and  was  told  by  Foster 
that  Wallace  would  be  in  Boston  August  3d, 
and  he  thought  a  trade  could  be  made  if  Snider 
would  take  the  Lee  &  Ferguson  paper  for  $15,- 
000,  and  Schmertz  &  Co.  paper  for  the  balance, 
and  that,  when  Wallace  arrived,  Foster  came  to 
his  (Snider's)  hotel,  notified  him  of  the  fact, 
and  requested  him  to  go  to  the  office  for  the 
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puipose  of  closing  the  transaction.  If  It  coold 
be  done,  and  tliat  be  compiled  with  the  request 
Snider  testified  emphatically  that  he  never  au- 
thorized Foster  to  make  the  trade  for  him,  and 
It  cannot  be  said  that  Foster  was  an  accredited 
aeent  to  negotiate  and  complete  the  trade,  or 
that  Wallace  had  reason  to  believe  him  to  be, 
unleBB  Snlder'a  version  of  the  transaction  be 
wholly  disregarded.  Further  than  this,  unless 
we  accept  the  testimony  of  Wallace  and  Foster 
as  to  all  that  transpired  In  reference  to  the  ex- 
(jiange,  from  the  time  the  former  entered  Fos- 
ter's office  until  defendants'  notes  had  been 
brought  in,  executed  at  another  place,  and  put 
into  Wallace's  possession,  as  absolutely  condu- 
sive,  there  Is  nothing  In  the  record  to  show  that 
Snider  held  Foster  out  as  his  agent  to  make  and 
conclude  the  trade,  or  that  Wallace  had  reason 
to  suppose  ao.  It  was  not  shown,  so  far  as  we 
can  ascertain,  that  Snider  knew  what  had  been 
written  to  Wallace  or  communicated  to  him  by 
wire  prior  to  August  8d.  From  the  testimony 
of  Wallace  and  Foster  It  does  not  appear  that, 
when  these  persons  met  in  the  latter's  o&ce, 
anything  transpired  which  would  lead  Wallace 
to  suppose  that  Snider  held  Foster  out  as  au- 
thorized to  complete  the  trade  until  the  latter 
prepared  defendants'  notes,  took  them  out,  and 
returned  with  them  duly  executed  and  indorsed; 
and  that  the  notes  were  executed  and  Indorsed 
at  any  other  place  than  in  Foster's  office  was 
denied  by  Snider,  as  before  stated.  If  Foster 
had  defendants'  notes  in  his  posseaslon,  all  ready 
for  exdiange,  when  Wallace  reached  the  office, 
and  was  to  all  appearances  completely  equipped 
to  make  the  trade,  in  Snider's  absence,  this  cir- 
cumstance might,  of  itself,  lead  Wallace  to  sup- 
pose that  Foster  was  fully  empowered  to  act; 
but  this  was  not  the  situation.  Foster  did  not 
have  the  notes,  and  Wallace  must  have  known 
It,  for  he  banded  over  the  paper  which  he  pro- 
posed to  exchange,  that  Foster  might  ascertain, 
by  computation,  the  exact  amount  for  wlilcb  de- 
fendants' notes  were  to  be  written.  We  have 
searched  the  record  in  vain  for  the  purpose  of 
finding  any  act  of  Snider's  which  would  Justify 
Wallace  in  saying  tliat,  prior  to  the  time  Sni- 
der came  to  Foster's  office,  he  had  given  him 
any  reason  for  supposing  that  Foster  possessed 
authority  to  complete  the  exchange  of  notes, 
unless  we  accept  as  conclusive  the  testimony, 
given  by  Wallace  and  Foster,  that  Snider  did 
not  meet  the  former  until  defendants'  notes  had 
been  handed  to  him,  and,  as  he  stated,  were  in 
his  pocket  And,  In  endeavoring  to  sustain  this 
part  of  the  charge,  counsel  argue  It  as  if  it  had 
been  conclusively  shown  that,  relying  upon  Fos- 
ter's assertion  that  an  exchange  had  been  agreed 
upon,  and  a  trade  closed,  Wallace  bad  turned 
over  to  the  former,  for  Snider,  the  Lee  &  Fergu- 
son and  the  Schmertz  notes,  had  actually  made 
a  delivery  thereof,  and  had  fully  performed 
bto  part,  before  Snider  came  in  the  office. 
No  such  showing  has  been  made.  It  la  true 
that  Wallace  handed  his  notes  to  Foster,  and 
that  tbe  latter  had  them  on  his  desk;  but,  evi- 
dently, this  was  for  the  sole  purpose  of  making 
a  computation  upon  which  to  base  the  amount 


for  which  defendants*  notes  should  be  written. 
The  testimony  falls  far  short  of  showUig  tluit 
Wallace  or  Foster  regarded  this  as  a  delivery 
to  the  latter  in  performance  of  any  contract. 

Taidng  counsel  for  plaintiff  upon  their  own 
ground,  in  order  to  sustain  the  charge  in  ques- 
tion, it  most  have  conclusively  appeared  from 
the  evidence— First,  that  Foster  had  either  ac- 
tual or  apparent  authority  to  make  the  contract 
for  an  exchange  of  paper,  claimed  by  counsel 
to  have  been  made  by  him;  and,  second,  that 
he  did  make  such  a  contract.  On  both  of  tliese 
points  the  evidence  was  not  conclusive,  as  has 
been  heretofore  shown.  More  than  this.  Even 
if  it  bad  conclusive  appeared  that  Foster  had 
apparent  authority  to  dose  the  trade  for  de- 
fendants. If,  In  fact,  he  did  not  have  snch  au- 
thority, and  Wallace  made  the  false  representa- 
tions believing  the  trade  was  dosed,  when  it 
was  not  the  law  will  not  excuse  him.  In  or- 
der to  sustain  the  act  of  one  who  tias  apparent 
authority  to  act  as  an  agent  bat  no  authority 
in  fact,  the  doctrine  of  estoppd  must  be  Invok- 
ed. We  are  not  prepared  to  hold  that  the  law 
will  permit  the  plaintiff  to  appeal  to  the  doc- 
trine of  estoppel  for  the  purpose  of  upholding 
the  commission  of  a  tnnO.  Ite  court  might 
have  submitted  tbe  oondltlona  above  recited  to 
the  Jury,  If  it  conclusively  appeared  that  tliey 
existed,  or  If  the  Jury  could  find  that  they  ex- 
isted, with  the  ta)structk>n  that  they  might.be 
considered  as  circumBtances  from  which  to  de- 
termine whether  or  not  Wallace  made  tlie  false 
representation  with  intent  to  defraud.  But  tbe 
court  had  no  right  to  assume,  as  It  did,  that  it 
conclusively  appeared  that  Foster  had  apparent 
antbority,  and  that  Wallace  acted  upon  such 
apparent  authority.  And,  if  all  this  condusive- 
ly  appeared,  the  court  could  not  charge,  as  a 
question  of  law,  what  Wallace's  motives  or  In- 
tent were  in  making  the  false  representations. 
That  was  still  a  question  of  fact  for  the  Jury. 
A  new  trial  must  be  had.    Judgment  reversed. 


RYAN  DRUG  CO.  v.  ROWB  et  al. 

(Supreme  Court  of  Minnesota.     Dec.  17,  1896.) 

Mechanics'  Libss— Who  Entitled  to. 

R.  was  building  a  greenhouse  upon  his  own 
land,  nnd  entered  into  an  agreement  with  H.  to 
fnmlHh  the  necessary  elass  at  a  fixed  price.  H. 
purchased  the  glass  of  tbe  R.  D.  Co.,  a  wholesale 
dealer,  upon  credit,  and  in  the  regular  course  of 
business,  and  it  was  delivered  to  K.  for  H.  R. 
noetl  the  glass  in  his  greenhouse,  and  paid  H. 
the  agreed  price.  HeUl,  that  the  R.  D.  Co.  was 
not  entitled  to  a  lien  for  the  value  of  the  glass 
upon  the  building  in  which  it  was  used. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
William  Louis  Kelly,  Judge. 

An  action  by  the  Ryan  Drug  (Company 
against  Alwin  Rowe  and  J.  W.  Heald  was  con- 
solidated with  an  action  by  Rowe  against  the 
company.  Judgment  was  ordered  against  the 
company,  and  it  appeals  from  an  order  denying 
a  new  trial.   Affirmed. 
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Thomas  C.  FHzpa  trick,  for  appellant.  Url 
Lamprey,  for  respondeots. 

COLLINS,  J.  For  the  purposes  of  trial,  two 
actions  were  consolidated  in  the  conrt  below. 
One  was  an  action  brought  by  the  Ryan  Drag 
Company  against  Rowe,  the  landowner,  and 
Heald,  whose  connection  with  the  cause  of 
action  will  be  hereinafter  stated,  to  foreclose 
a  Uen  mider  the  provisions  of  the  law  of  l%id 
(Gen.  St.  1894,  {  6229  et  seq.);  the  other  an 
action  brought  by  Rowe  against  the  Ryan 
Company  to  determine  the  adverse  claim  made 
to  his  land  through  a  Uen  statement  filed  as 
provided  in  section  6286.'  On  findings  of  fact 
the  trial  court  ordered  judgment  against  the 
company  In  each  case,  and  it  appeals  from  an 
order  denying  its  motion  for  new  trials. 

In  the  main,  the  facts  were  undisputed. 
Rowe  was  building  a  greenhouse  on  his  prem- 
ises near  the  city  of  St.  Paul.  Heald  was  in 
the  commission  business  in  the  city,  "making 
a  siteclalty  of  the  handling  of  green  vegeta- 
bles," and  the  Ryan  Company  was  a  wholesale 
dealer  In  glass  and  other  articles  in  the  same 
place.  Heald  knew  Rowe,  had  dealt  with 
him,  and  the  year  before  had  furnished  him 
with  glass  for  a  greenhouse  Rowe  then  erect- 
ed. .On  learning  that  the  latter  was  building 
another  house,  Heald  spoke  to  him  about  again 
furnishing  the  necessary  glass,  telling  him  to 
look  aroupd,  see  what  he  could  do  on  prices, 
Inform  him  (Heald),  and,  If  he  could  make 
anything  oat  of  it,  he  would  furnish  the  glass. 
Rowe  reported  to  Heald  aa  to  what  figures  he 
could  obtain,  and  thereupon  the  latter  stated 
be  could  do  the  same  or  better.  Rowe  then 
frave  to  Heald  an  order  for  the  glass,  agreeing 
upon  the  price  to  be  paid  for  100  boxes.  Heald 
then  bought  the  glass  from  the  Ryan  Com- 
pany, as  he  had  that  furnished  Rowe  the  year 
before,  and  wrote  to  him  to  come  Into  the  city, 
and  get  It.  The  latter  sent  an  emplc^e,  who 
called  on  Heald,  and  the  latter  went  with  him 
to  the  office  of  the  company,  and  directed  that 
all  of  the  glass  be  delivered  to  Rowe.  A  part 
of  It  was  delivered  to  the  employe,  and  the 
balance  to  Rowe  In  person,  all  taken  by  wag- 
in  to  the  greenhouse,  and  used  In  Its  comple- 
tion. Heald's  credit  with  the  company  was 
good,  and  the  charge  was  made  to  him  upon 
its  books  of  account.  Rowe  receipted  for  100 
boxes  of  glass  for  Heald,  when  all  had  been 
delivered.  It  was  shown  upon  the  trial  that 
this  kind  of  glass  was  manufactured  for  green- 
houses, and  that  Rowe  paid  Heald  in  full  for 
tbe  same  soon  after  receiving  It.  There  was 
a  conflict  In  the  testimony  as  to  when  Heald 
told  the  person  with  whom  he  dealt  that  the 
glass  was  designed  for  use  In  Rowe's  green- 
house, the  former  testifying  that  nothing  was 
said  about  the  matter  until  after  he  had  bought 
the  glass  (but  before  any  part  of  It  had  been 
delivered),  while  the  clerk  was  positive  that 
this  statement  was  made  before  the  sale.  But 
this  of  itself,  and  standing  alone,  Is  nnlmpor- 
tant,  aa  we  look  at  the  case.  Briefly  stated, 
the  findings  were  that  Heald  purchased  the 


glass  of  the  company  upon  Us  own  Individual 
credit;  that  Rowe  bought  of  Heald,  and  paid 
him  In  full.  We  are  of  the  opinion  that  the 
evidence  warranted  the  findings.  The  lien  law 
(section  6229,  supra)  provides  that  "whoever 
performs  labor,  or  furnishes  *  •  •  mate- 
rial •  •  •  for  the  erection  •  •  •  of  any 
house  •  •  •  or  other  building  •  •  •  by 
virtue  of  a  contract  with,  or  at  the  histance 
of,  the  owner  thereof,  or  his  agent,  trustee, 
contractor  or  sub-contractor,  shall  have  a  lien," 
etc.,  and  to  succeed  in  either  of  these  actions 
it  was  Incumbent  on  the  company  to  bring  It- 
self within  the  terms  of  this  statute.  Its  coun- 
sel zealously  contends  that  the.  case  of  Emery 
V.  Hertlg,  60  Minn.  54,  61  N.  W.  830,  Is  direct- 
ly In  point,  and  is  conclusive  In  favor  of  his 
dlent  We  are  not  agreed  to  this.  The  facts 
were,  In  that  case,  that  the  Breen  Company 
and  T.  M.  Breen  were  operating  a  stone  quar- 
ry, and  agreed  with  Hertlg  to  furnish  polished 
granite  columns,  to  he  used  In  the  construction 
of  a  bank  building.  The  Breens  quarried  the 
stone,  but  they  had  no  polishing  machinery, 
and  the  polishing  was  done  by  Emery,  under 
a  contract  with  the  Breens.  Hertlg  paid  the 
latter,  but  they  failed  to  pay  Emery,  and  it 
was  held  that  the  latter  had  a  lien  for  the  con- 
tract price  of  his  work  and  labor.  It  will  be 
seen  that  Emery's  claim  was  for  work  and  la- 
bor, which  Hertlg  knew  would  have  to  be 
'  done  and  performed  after  the  Bf^ns  had  tak- 
en the  material  out  of  their  own  quarry,  and 
I  that  such  columns  are  always  gotten  out,  and 
tbe  finishing  is  done  specially  and  for  some 
particular  structure.  Granite  columns,  rough 
'  or  polished,  as  Hertig  well  knew,  are  never 
kept  on  sale  In  tbe  market  Glass  for  green- 
houses and  for  other  purposes  Is,  and  that  in 
I  question  was.  It  is  a  common  article  of  mer- 
j  chandise.  And  In  the  Emery  Case  attention 
:  was  called  to  the  fact  that  granite  columns 
I  are  not  placed  on  the  market  generally,  to  be 
1  sold  in  the  course  of  trade  like  merchandise. 
If  Rowe  had  contracted  with  Heald  to  furnish 
some  article  for  the  greenhouse  which  would 
have  to  be  prepared  specially  for  It,  Rowe  hav- 
ing knowledge  of  the  fact,  Instead  of  agree- 
ing tlmt  Heald  should  furnish  a  common  arti- 
cle of  merchandise,  the  cases  might  have  some 
similarity.  As  tlie  facts  are,  they  have  not  The 
company  sold  and  delivered  a  common  article 
of  merchandise,  already  In  the  market  for  sale, 
to  a  person  who  was  not  a  builder,  nor  had  he 
a  contract  for  the  erection  of  the  building  In 
which  the  article  was  used.  This  person  had 
already  agreed  to  furnish  that  particular  arti- 
cle to  the  owner  of  the  land,  who  was  erecting 
his  own  building.  That  this  owner  took  the 
glass  from  the  store  of  the  company  can  make 
no  difference,  for  clearly  that  delivery  was  to 
Heald,  the  purchaser.  If  the  latter  had  been 
a  dealer  in  glass.  It  Is  manifest  that  the  com- 
pany would  have  no  right  to  a  lien,  unless  we 
are  to  disregard  what  was  said  under  the  old 
law  in  Merrlman  v.  Jones,  48  Minn.  29,  44  N. 
W.  626.  The  rights  of  the  company  as  a  ven- 
dor of  material  cannot  be  tested  by  an  Inquiiy 
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into  the  kind  of  merchandising  the  vendee 
happened  to  be  engaged  in  when  the  purchase 
was  made.  It  did  not  sell  or  furnish  the  glass 
by  virtue  of  a  contract,  or  at  the  Instance  of 
the  landowner,  Rowe;  nor,  within  the  mean- 
ing of  the  statute,  did  it  sell  or  furnish  the 
same  to  his  contractor  or  subcontractor.  The 
sale  to  Heald  cannot  be  distinguished  from  an 
ordinary  sale  in  the  regular  course  of  business, 
and  to  a  regular  customer.     Order  affirmed. 

MITOHELL.  J.  I  concur.  It  Is  sometimes 
difficult,  under  oui.  present  statute,  to  deter- 
mine when  the  vendor  of  material,  which  Is  in 
fact  used  in  the  construction  of  a  building,  is, 
and  when  he  is  not,  entitled  to  a  lien.  But  I 
talce  it  to  be  clear  that  in  providing  that  one 
who  furnishes  material  for  the  construction  of 
a  building  by  virtue  of  a  contmct  with  the 
owner  or  his  agent,  contractor,  or  subcontract- 
or, the  legislature  never  intended  to  give  a 
Uen  to  a  dealer  who  sella,  on  the  personal  cred- 
it of  the  purchaser,  a  common  article  of  mer- 
chandise, generally  Icept  in  the  market,  to  one 
who  is  neither  the  owner  of  the  building  nor 
a  contractor  or  subcontractor  under  the  owner 
for  Its  construction,  merely  because  the  article 
la  bought  by  the  purchaser  for  the  purpose  of 
selling  it  again  to  the  owner  of  the  building, 
and  the  article  la  afterwards  In  fact  bought 
by  the  owner,  and  used  by  him  in  the  struc- 
ture. In  m}»opinlon,  the  evidence  justified  the 
court  in  finding  that  these  were  the  facts  in 
the  present  case. 


HAMMAROREN  t.  CITY  OP  ST.   PAUL. 
(Supreme  Court  of  Minnesota.    Dec.  24,  1896.) 

DBrscTiva  Steebts — Evidexob — Repairs  aftbb 

Accident. 
The  plaintiff,  against  objection,  was  permit- 
ted by  the  trial  court  to  introduce  evidence  tend- 
ing to. prove  that  the  defendant  city  had,  sub- 
sequent to  the  time  of  the  personal  injury  sued 
for,  repaired  the  defective  place  in  the  sidewalk 
where  the  injury  was  sustained.  H^d  error. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  John  R.  Hammargren  against  the 
city  of  St.  Paul.  Verdict  for  plaintifr.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

B.  J.  Darra^  and  Robertson  Howard,  for 
appellant.  S.  A.  Anderson  and  (^lamberlaln  & 
Anderson,  for  respondent. 

BUCK,  J.  Action  for  personal  Injuries  al- 
leged to  have  been  sustained  l^  reason  of  a 
defective  sidewalk  on  Burr  street  in  the  city  of 
St.  PauL  Verdict  for  plaiutlff ,  and  appeal  from 
an  order  denying  appellant's  motion  for  a  new 
trial. 

The  motion  was  based  upon  affidavits  of  new- 
ly-discovered evidence  and  the  admission  of  in- 
competent evidence.  The  sidewalk  where  the 
(njnry  occurred  was  built  of  plank,  one  of  which 
had  become  rntten,  thus  leaving  a  hole  in  the 


sidewalk.  During  the  trial  the  plaintiff  sought 
to  show,  by  the  testimcmy  of  one  of  his  wit- 
nesses, that  the  hole  where  the  accident  hap- 
pened was  soon  thereafter  fixed  and  repaired; 
and  this  attempt  was  accomplished  by  a  state- 
ment of  plaintiff's  counsel  that  his  object  In  do- 
ing 80  was  to  identify  the  hole,  and  that  such 
hole  was  the  only  place  In  the  sidewalk  wliich 
had  been  fixed.  This  evidence  was  admitted 
against  the  objection  of  the  defendant  Hie 
court,  In  doing  so,  stated  that  he  would  allow 
it,  but  would  not  give  any  reason  for  doing  so. 
We  are  of  the  opinion  that  the  admission  of 
this  evidence  was  error.  The  defendant  had  not 
claimed  that  there  was  any  other  hole  in  the 
sidewalk  which  might  have  produced  the  In- 
jvay.  The  answer  was  a  general  denial,  and, 
of  course,  put  in  issue  the  existence  of  tbe  bole 
or  defect  alleged  in  the  cconplainL  The  acci- 
dent happened  on  the  sidewalk  built  on  the 
west  side  of  Burr  street,  between  Jessamine 
and  Geranium  streets,  and  about  50  feet  friHii 
the  last-named  street  The  undisputed  evidence 
discloses  the  fact  that  this  was  the  only  bale  in 
the  sidewalk  between  the  two  streets.  Previ- 
ous to  the  admissioQ  of  this  evidence,  there  was 
little  or  no  controversy  as  to  the  location  of  the 
place  of  the  accident  Upon  this  state  of  tbe 
case  plaintifTs  counsel  introduced  this  evidence 
upon  an  undisputed  tact,  which,  in  its  bearing 
on  the  case,  mi^t  have  been  miscliievous  ami 
harmful  upon  the  minds  of  the  jury,  In  sug- 
gesting to  them  the  probability  or  possibility 
that  the  defendant  in  making  snch  repairs, 
deemed  itself  guilty  of  negligence  la  permitting 
the  existence  of  this  defect  The  evidence  that 
the  defendant  had  subsequently  repaired  this 
defective  hole  would  not  be  admissible  under 
tbe  rulings  of  this  court  in  Morse  v.  Railway 
Co.,  30  Minn.  465,  16  N.  W.  358;  Day  v.  Lum- 
ber Cto.,  54  Mhm.  522,  56  N.  W.  243. 

The  trial  court  did  not  in  any  maimer,  dther 
by  its  rulings  or  instruction,  attempt  to  remove 
from  the  minds  of  the  jury  this  possible  harmful 
impression  which  it  might  have  created,-  nor 
restrict  tbe  evidence  to  its  bearing  upon  tbe 
Identification  of  tbe  place  where  the  injuries 
were  received,  although  we  do  not  wish  to  be 
understood  as  boldhig  that,  if  he  had  done  so. 
it  would  have  cured  the  error  of  its  admission. 
It  was  admitted,  and  permitted  to  stand  with- 
out any  explanation  by  the  court  as  to  the  pur- 
pose for  wlilch  it  was  admitted,  exc^t  the  bare 
statement  of  counsel  that  it  was  hitroduced  only 
for  the  purpose  of  identification  of  the  defective 
place.  Thus,  under  tbe  guise  of  proving  an  un- 
disputed fact,  the  plaintiff  managed  to  get  be- 
fore the  jury  evidence  of  the  city  making  re- 
pairs; and  while  It  could  not  under  the  decisions 
of  this  court,  be  construed  as  an  admission  of  a 
previous  neglect  of  duty,  the  matter  was  left  hi 
such  a  state  that  the  jury  mi^t  have  so  re- 
garded It  The  mere  statement  of  counsel  of 
the  purpose  for  which  he  offered  it  might  not 
have  lessened  its  ultimate  evil  bifluence  upon 
the  minds  of  the  jury,  and  tbe  defendant  waa 
entitled  to  have  it  excluded  from  their  consid- 
eration.   Nor  do  we  think  the  fact  that  the  de-- 
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fendant  rabsequently  pennltted  the  plaintiff's 
witness  to  testify  as  to  the  time  of  fixing  this 
hole  or  repairing  this  defective  place  constituted 
a  waiver  of  Its  right  to  Insist  upcm  the  erroneous 
ruling  of  the  court  In  admitting  this  incompetent 
evidence.  Order  reversed,  and  a  new  trial 
granted. 


OLD  SECOND  NAT.  BANK  OF  AURORA  v. 
TOWN  OF  MIDDLETOWN. 

(Supreme  Court  of  Minnesota.    Dec  24,  1896.) 

Actios  against  Tows— Aoditiso  Board— Filiso 
Claim. 
Gen.  St  1804,  {{  988,  990,  providea  that 
the  supervisors  constitute  a  town  board  for  the 
purpose  of  auditing  all  accounts  payable  by  said 
town;  and  section  687  of  said  statute  provides 
tltat  "before  any  account,  claim,  or  demand  against 
any  town  or  county  of  tliis  state,  for  any  prop- 
erty or  services  for  which  such  town  or  county 
sluill  be  liable,  shall  be  audited  or  allowed  by  the 
board  authorized  by  law  to  audit  and  allow  the 
same,  the  person  in  whose  favor  such  account, 
claim  or  demand  shall  be,  or  ills  agent,  shall  re- 
duce the  same  to  writing  in  items,  and  shall  veri- 
fy the  same  to  the  effect  that  such  account,  claim 
or  demand  is  just  and  true,  that  the  money  there- 
in c^rged  was  actually  paid  for  the  purpose 
therein  stated,  tiiat  the  property  therein  charged 
was  actually  delivered  or  used  for  the  purpose 
therein  stated,  and  was  of  the  value  therein 
eharged."  Hdd,  that  the  filing  of  an  itemized 
and  verified  claim  against  the  town  with  the 
auditing  town  board  was  a  condition  precedent 
to  commencing  an  original  action  thereon  against 
■ach  town. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Jackson  coun- 
ty;   P.  E.  Brown,  Judge. 

Action  by  the  Old  Second  National  Bank 
of  Aurora  against  the  town  of  Mlddletown. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

Andrew  C.  Dunn,  for  appellant  T.  J. 
Kbox,  for  respondent 

BUCK,  J.  Demurrer  to  the  complaint  up- 
on the  ground  that  It  does  not  state  facts 
•ufflcient  to  constitute  a  cause  of  action. 
The  trial  court  sustained  the  demurrer,  and 
plaintiff  brings  this  appeal  from  the  order 
made  thereon.  The  action  is  brought  by  the 
plaintiff  on  a  claim  duly  sold  and  trans- 
ferred to  it  to  recover  the  agreed  price  of 
certain  scrapers  ordered  and  received  by 
the  defendant  town  for  its  use  in  the  con- 
struction and  repair  of  its  roads  and  high- 
ways. The  complaint  shows  the  corporate 
character  of  the  plaintiff,  the  defendant,  and 
the  assignor  of  the  plaintiff,  the  making  and 
delivery  by  the  duly-authorized  board  of  su- 
pervisors of  the  defendant,  on  May  31,  1892, 
to  the  assignors  of  the  plaintiff,  of  an  order 
for  ttiree-wheeled  scrapers,  at  the  agreed 
price  of  $127,  to  be  shipped  to  the  address 
of  one  of  said  board,  from  Aurora,  111.,  to 
Jackson,  Minn.  The  order  also  contained 
an  express  promise  to  pay  to  the  wheel  com- 
pany of  Aurora,  }:o  whom  it  was  addressed, 
or  its  order,  $127,  the  sum  of  the  price  of 


the  scrapers,  payable  on  or  before  May  1, 
1893,  with  8  per  cent  interest  from  date  of 
shipment  until  paid,  at  the  Jackson  Bank. 
The  order  and  promise  are  set  out  in  full, 
and  were  duly  signed  by  all  the  members  of 
the  board  of  supervisors,  the  allegation  be- 
ing positive  that  they  were  "duly  author- 
ized" to  make  It  The  shipment  of  the  goods 
In  compliance  with  the  order,  and  their  due 
receipt  by  the  defendant  are  alleged,  to- 
gether with  the  allegation  that  "the  said 
scrapers  so  ordered  and  received  were  or- 
dered and  received  by  the  defendant  for  the 
purpose  of  being  used,  and  were  used,  In 
the  construction  and  repair  of  the  roads  and 
highways  of  said  defendant  town,  with  the 
construction,  maintenance,  and  repair  of 
which  roads  and  highways  said  town  was 
lawfully  charged."  The  due  sale  or  transfer 
of  said  claim  to  the  plaintiff,  and  nonpay- 
ment by  the  defendant,  are  alleged  in  the 
complaint,  and  Judgment  Is  asked  for  said 
amount,  with  Interest  from  June  1,  1892,  the 
date  of  alleged  shipment  under  the  terms  of 
the  order. 

The  main  point  upon  which  the  trial  court 
seems  to  have  sustained  the  demurrer  was 
the  fact  that  the  claim  was  not  filed  for 
audit  under  Gen.  St  1894,  ${  687,  989,  990. 
The  first  section  quoted,  viz.  687,  especially' 
provides  that  "before  any  account,  claim  or 
demand  against  any  town  or  county  of  this 
state,  for  any  property  or  services  for  which 
such  town  or  county  shall  be  liable,  shall 
be  audited  or  allowed  by  the  board  of  ofil- 
cers  authorized  by  law  to  audit  and  allow 
the  same,  the  person  in  whose  favor  such 
account,  claim  or  demand  shall  be,  or  bis 
agent,  shall  reduce  the  same  to  writing  In 
items,  and  shall  verify  the  same  to  the  effect 
that  such  account,  claim  or  demand  is  Just 
and  true,  that  the  money  therein  charged 
was  actually  paid  for  the  purpose  therein 
stated,  that  the  property  therein  charged 
was  actually  delivered  or  used  for  the  pur- 
pose therein  stated,  and  was  of  the  value 
therein  charged."  We  are  of  the  opinion 
that  the  controlling  rule  to  be  applied  in 
this  case  exists  by  virtue  of  the  terms  of 
the  statute  itself.  If  a  cause  of  action  exists, 
its  enforcement  is  suspended  until  certain 
conditions  are  complied  with.  The  owner  of 
the  claim  is  not  deprived  of  his  remedy  for 
collecting  it;  but  the  statute  points  out  a 
way  or  remedy  which  he  must  first  pursue, 
or  else  the  town  Is  not  primarily  liable  to  an 
action  upon  the  indebtedness.  The  claim 
must  be  Itemized  and  verified.  The  property 
bought  must  be  actually  delivered  for  the 
purpose  stated,  and  of  the  value  charc.v^ 
So  prepared,  the  claim  must  be  filed  Defore 
any  liability  attaches.  Towns  have  a  right 
to  purchase  and  hold  such  personal  prop- 
erty as  may  be  necessary  for  the  exercise 
of  their  corporate  or  administrative  powers. 
But  this  power  Is  conferred  by  statutory 
law,  and  probably  they  have  such  Implied 
powers  as  are  necessary  to  enable  them  to 
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e3.erctBe  tb«  powen  expreaalT  granted;  and 
conpled  with  Umm  powers  is  the  one  that 
any  accoant,  claim,  or  demand  arlsiag 
agalnet  any  tows  BinBt  be  Itemtced,  vertteaL, 
and  filed  with  tte  board  before  it  con  be 
audited,  and  before  a  UablUty  shall  arise 
against  such  town.  He  wbo  deals  with  the 
town  does  so  with  notice  of  the  rights  and 
obligations  created  a»d  remedies  existing. 
These  provisloDs  for  flUng  and  auditing 
claims  are  made  t&  furtherance  of  a  public 
policy  to  i>reveBt  needless  litigation,  and  to 
save  UDiiecessarjr  expeBees  and  eoetn,  t^  af- 
fording an  opportuatty  to  amicably  adjust 
all  dalma  t^alnst  nuniclpal  corporatioBis  be- 
fore suit  is  broug'hit  2  DllL  Mna.  Corp.  (4th 
Ed.)  8  967.  It  is  competent  for  the  l^hh 
lature  to  sosfjeii'd  tte  clabaanf s  rlgbt  to 
bring  suit  until  be  has  first  presented  bte 
claim  to  the  aadltiOK  board. 

It  Is  contended,  b«wev<er,  by  tbe  appel- 
lant's coimse},  that  this  rule  is  Inapplicable 
to  the  OUng  at  clMtm  with  the  board  ot 
town  audltore,  Itecavse,  under  this  statute, 
no  appeal  is  authorized  from  the  allowance 
or  disallowance  of  such  claim.  Bat  we  have 
BO  besitiutcy  tn  saylag  that  In  such  casa, 
where  the  daim  is  properly  preaented  to  tbe 
town  hoard,  and  Jt  disallows  or  rcifuBeB  to 
take  any  aetlott  therein,  tkie  boMer  Btay 
then  eonimeace  aa  action  against  tte  twwn 
for  tbe  amount  of  the  elatm.  Tbe  cuwiltlon 
precedent  to  the  enforcement  eC  a  towvabip 
liability  to  aa  aettoD  for  any  aoceont,  daln, 
or  demand  depends,  as  w*  have  stated,  09- 
OB  its  being  property  tteoUzeA,  Terlfied,  and 
filed;  b«t  when  the  d«klaMnit  has  comptled 
with  these  coadittons,  and  the  town  pefuaee 
to  yay  the  claim  «r  act  upon  it,  then  a  cmaa- 
lattre  remedy  ariees,  and  he  amy  stw  as 
npoa  an  original  action,  as  by  staitute  eacb 
towa  has  the  power  to  sue  and  be  aned.  In 
Marphy  ▼.  County  Coia'rs,  14  Mimn.  67  (OH. 
M),  it  was  held  that  where  a  dadm  was  al- 
lowed in  part,  and  the  balance  dtsallowed, 
an  original  action  was  permitted,,  and  tbe 
claimant  not  restricted  to  hto  naoedy  by  ap- 
peal, altkoagh  such  appeal  was  a!uthoi*»d 
by  statute.  Certainly,  as  strong,  if  not 
stnMger,  reasoas  exist  why  mch  an  or^taal 
action  may  be  bronght  upoa  a  elates  dis- 
allowed by  the  town  board,  or  where  H  re- 
fused to  act,  than  In  ease  of  the  cooBty 
board,  because  ia  the  latter  case  aa  appeal 
from  such  disallowance  or  retami  to  act  is 
authorized.  Counsel  for  appeilaat  places 
great  reliance  vpea  the  case  ot  Short  t. 
TowDHhip  of  White  Lake  (S.  D.)  Qa  N.  W. 
432.  That  case  is  not  ia  point,  becaxMe  it 
is  baaed  upmn  a  statute  ti  that  state  evtire- 
I7  different  from  ours,  and  which  ezinesriiy 
provides  that,  in'  case  of  controversies  or 
causes  of  action  existing  between  a  town 
and  aa  indlvMaal,  an  action  at  law  or  equity 
may  be  bad  for  the  porpoae  of  trytag  and 
settliag  such  controversy  or  action,  and  the 
action  is  to  be  conducted  as  In  other  actions 
between    IndlTlduals.     The   distlmctloB    be- 


tween the  stattite  of  South  Dakota  and  onn 
Is  BO  manifest  that  no  discusedon  is  needed. 
Not  only  is  vara  prohUiitory  to  the  extent 
to  which  we  have  stated^  but  section  689 
thsreof  ptovldes  that  aniy  member  of  socb 
auditing  board  who  shaU  andtt  and  aUow 
any  account,  claim,  or  demand  so  nMpiired 
to  be  itemized  and  vertfled  without  the  same 
having  been  first  duly  itemized  and  verified 
shall  be  deemed  guilty  of  a  misdemeauor, 
and  be  punished  by  line  not  occeedbig  1900, 
or  by  ImprtsonmeBt  la  the  cennty  Jail  not 
eaeeedlng  six  mentha,  or  hy  both  auch  fine 
and  imprisoBment.  The  severity  of  this  pen- 
alty indicates  how  Imvortaut  the  legislature 
d«emed  th«  ttemiaing  and  veitfyinf;  such 
claims  to  be.  The  items  of  an  account  wonid 
the  more  readily  enable  the  board  to  detect 
fraud  or  mistake,  aad  the  veriAcation  would 
aabject  the  dalmant  to  pvoaeeutton  in  cane 
of  perjury.  These  requisites,  therefore,  eoa- 
stltute  material  safeguarda  in  l>ehalf  of  tbe 
town  agadnat  fraudulient  or  anjust  claiau. 
Where,  as  in  tSiis  caee,  the  exact  property 
and  amount  to  be  paid  therefor  have  been 
agreed  apon,  aad  the  ttane  of  payment  fixed, 
by  the  parties,  It  may,  perhaps,  be  nrged 
with  som«  piauefbHlty  that  no  such  necessity 
exists  for  itemising  verifying,  and  flUng  tbe 
ctaUu;  bat  the  town,  caoi  yet  find  its  best 
safety  and  protection  tn  reqntring  the  claim- 
ant  to  show  by  his  Itemized  and  verified 
claim,  duly  filed,  that  be  has  truly  pccforaied 
his  part  of  the  obiigatioa,  in  aeeowdama»  with 
his  agt'eemeat,  and  in  the  manner  required 
by  law.  The  law  appears  not  only  to  be 
mandatory,  but  of  great  benefit  to  the  pub- 
lic. 

Tbe  question  of  whether  the  township  sa- 
perrisors  are  authorized  by  law  to  create  an 
Interest-bearing  Indebtedness  against  their 
town,  payaMe  at  a  future  day,  is  not  prop- 
erly before  us.  The  Uabfltty  of  tbe  town 
does  not  arise  upon  the  mere  fact  that  its 
supcrviaota  gave  the  wvitten  obiigatioa  set 
oBt  in  the  complaint,  iMt  upon  tlie  gnaond 
thnt  the  defendauts,  having  tlie  power  so  to 
<tot  otdoMsd  and  rceeiverii  the  aald  aetapsrs. 
for  tbe  purpose  «C  being  uaed,  aad  they  were 
used,  ia  tbe  coastracttoa  and  repair  of  the 
reads  and  highways  of  said  town.  Socb  sa- 
pervlaors  are  by  law  charged  with  the  care 
and  snpertnteniAeniee  of  roada  tn  tbelr  towas, 
and  required  to  keep  not  only  the  town 
roads,  iMit  tlie  covnty  roads  in  their  town*, 
in  r^Mlr.  Gen.  St.  18»1,  M  177o,  ISm.  Hav- 
ing ordered,  received,  and  kept  tbeae  bo- 
ptomenta,  the  town  is  liable  for  their  valop, 
either  upon  ex^preaa  or  implied  contract,  ar- 
cerding  to  tbo  evUtnwe  as  tt  may  appear; 
and  it  cannot  eseape  payment  Car  the  vatne 
thenof  npon  the  asaamption  that  tha  order 
or  otdlgattoa  given  was  not  technh^aHy  bias- 
ing. It  Is  not  the  order  opoa  wtiich  tkc  ac- 
tion is  brought,  as  we  ordinarily  bttog  aa 
action  upon  a  promissory  note  or  MH  of  tt- 
change.  Tbe  gist  of  the  jetton  la  for  goods 
ordered  and  received  by  Om  defendam,  aa<l 
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by  ft  tised  for  ,a  lawful  puepoae,  and  tar 
wbicfa,  is  law  and  equity,  it  skMddi  pair.  We 
do  not  regard  tbe  order  glvBii  aa  creating  the 
IlBbillty  alome,  b«t  ttae  receipt  of  tbe  sercpera 
which  were  oiipiapvlaitMt  by  the  town  for 
Its  Bse  after  girlag  tbe  order  creates  the 
liability.  The  goods  reeelred  were  parcbased 
and  t»ed  for  a  prorpoae  clearly  wlthta  ad- 
mlnfetratlve  power  of  the  BsperviaerH,  and 
reasoaabfy  eaaentlal  fov  tbe  attainment  of 
aacfa  parpoee.  But,  a»  the  appeUant  failed 
to  file  wttta  the  board  of  audit  an  itemlaad 
and  volfled  claim,  the  actten  was  prema- 
turely brought,  and  tbe  order  sustaining  the 
demurrer  afilrmed.    S»  afltmaed:. 


SAIKO  T.  ST.  PAUL  CITY  RY.  CO. 
(Supreme  Court  of  Minnesota.    Dec.  24,  1896.) 
Stkbbt  RAiLHriAus— Accident  to  Passenosr. 
^Brldence  considered,  and  hdd  insaffident  to 
imHty  the  Twdict. 
(Srllaboa  by  the  Court.) 

Appeal  from  dlatriet  court,  Ramsey  county; 
J.  3.  Egan,  Judge. 

Aetton  by  Amkiew  aatico  e^ptiaat  tbe  %  Pavl 
City  Ballway  Company.  Verdict  far  plaintiff. 
From  an  order  refusing  a  Judgment  notwith- 
standing the  verdict,  d^endant  appeals.  Re- 
veraed. 

Munn,  Boyesen  &  Thygeson,  for  appellaat. 
McCaOerty  &  Moyes,  far  reseoadeoL 

BUCK,  J.  Action  to  recover  for  personal  bi- 
Jutlea  received  while  plaintiff  was  a  passenger 
on  the  defendant's  Interurban  cai.  Defense, 
contributory  negligence  and  release  of  dam- 
ages. 

The  plaintiff  entered  the  ear  at  St.  Anthoay 
Pail£  for  the  purpose  of  t)eing  conveyed  to  St 
Ptnfl,  and  In  his  comidalnt  he  alleges  "that,  as 
said  car  approatdied  the  dty  of  St.  Paul,  and  be- 
fore said  car  had-  readied  the  intersection  of 
University  avenue  and  Macbnbia  street,  plaln- 
tltt  notified  tbe  oondnctor  In  cliarge  of  said  car 
that  be  desired  to  alight  therefrom  at  Mac^btn 
street;  tbat,  tn  accordance  wKh  the  signal  so 
given  by  the  irfatntHf,  the  conductor  then  and 
there  In  charge  of  said  Interurban  ear  signaled 
to  tbe  motoneer,  and  said  ear  began  to  slacken 
Its  speed,  and  tbe  ptalntlff  proceeded  to  the 
rear  platform  of  aald  car  for  the  purpose  of 
alighting  with  all  convenient  speed;  that  plaln- 
tlff  descended  to  the  step  of  said  car,  intending 
to  alight  therefrom  as  soon  as  said  car  shotdd 
come  to  a  stop;  that  said  car  did  not  stop  in 
compliance  with  this  plaintHTs  request,  but, 
on  tbe  contmry,  while  pialntifF  was  standing  on 
tbe  Btep  thereof,  and  before  he  had  an  oppor- 
tunity to  aUgfat  theteftom,  tbe  defendant  care- 
lessly and  negligently  started  said  car  with  a 
sudden  Jerk,  wliereby  plnintill  was  thrown  vio- 
lently to  the  ground,  and  in  so  doing  be  struelc 
tbe  ground  on  tbe  right  side  of  his  bead  and  rl^t 


elbow,  and  was  severely  bruised  and  Injured." 
The  plaintiff  haA  a  verdict  for  91W  damages, 
and  the  defeadant  moved  for  Judgment  in  its 
favor  notwithstanding  the  verdict,  and  for  a 
new  trial  hi  tbe  event  tbat  said  motion  be  de- 
nied. 

One  of  tbe  etsoia  aaslgned  is  tbat  tbe  verdict 
la  not  JiBtlfled  by  tbe  evidence.  We  do  not 
think  that  any  extended  dJacussion  of  the  evi- 
dence is  neeesHwy.  Tbe  evidenee  cooclafdvety 
shows  tbat  the  plalntHI  either  stepped  off  from 
the  car  while  It  waa  In  motion,  and  before  It 
atoned,  or  elaa  was  on  tbe  first  step  from  tbe 
platform,  aad  In  the  act  of  getttag  eff,  irbgrn, 
as  he  testified,  "tbe  car  was  starting  to  stop," 
and  he,  either  by  a  Jeris  of  tbe  car,  or  his  step- 
ping off  wtafle  tbe  ear  was  in  saotloa,  feB,  and 
was  injured.  The  car  bad  been  running  at  Its 
usual  rate  of  speeA  (aceofdlng  to  tbe  evidence 
of  seme  of  tbe  wltnesKS,  at  least  7  to  12  Biles 
an  hour),  and  Just  amaaeaaatS  t»  slorw  up*  wtaen 
be  stepped  or  fell  off,  and  wsa  lojnred.  He  in- 
tMidad  ta  get  off  at  ICackabln  street,  anA  bdore 
reachinc  there  told  tbe  coDductor  wbeie  he 
wished  to  get  off,  and  gave  the  slgaal  that  be 
wished  to  do  so,  and  then  went  out  on  the 
jAatlorm,  wbUe  tbe  ewr  waa  nmning  Cut,  and 
at  its  UBOBl  mte  of  speed.  Tbe  evIdeacB  bi  eoa- 
flfcting  as  to  tbe  exact  pktor  where  the  arrlrtwit 
bappeaed,  he  testifying'  tbat  it  bawened  on 
Ma«feiri>in  street  and  othar  wttnuaoa  testtfying 
tbart  It  happened  half  way  bet  ween.  Kent  amd 
MaeftaUn  stasets.  Tbeve  wtre  no  wltnesaes 
Bwora  iB  behaU  of  plalalftf  tbat  oeoroboisted 
bis  account  of  tbeacddent.  Two  witnessea  vrtio 
saw  the  aceldent  testtfled  ttiait  pladntlff  stei^ed 
off  while  the  car  was  niantaig  at  its  usaii  speed, 
and  other  wltnesaes  testified  that  it  was  nm- 
alBg  at  Its  tmni  gatt,  and  Vtat  they  did  not  n»- 
tlee  any  Jerk  la  the  car.  Granttng  ts  the  Jury 
tbe  usual  right  to  pass  upon  the  welglit  of  evi- 
dence wfaeie  It  iB  coBlllcting,  ye*  tbe  plalBtMrs 
own  testimony  sftows  that  he  vras  guilty  of  sncb 
contiibotoiy  negligence  aa  weifid  tar  his  recov- 
ery. His  attempting  to  get  aff  from  tlM  mov- 
ing car  was  the  iMVslaiate  cause  ef  the  injury. 
The  case  Is  widely  different  frew  one  where  the 
car  has  once  stepped,  and'  then  suddenly  Jerks 
in  starting,  whereby  a  passenger  to  hijurod  while 
getting  off  or  on  the  car.  Plaintiff  abaoid  not 
have  voluntarily  placed  btmself  bi  a  position  of 
danger  befme  the  car  Btopp^,  and  wbiie  It  was 
rannlng  at  the  rate  established  by  the  evidence. 
Nowhere  does  It  appear  QiaX  he  made  tbe  sli^t- 
est  effort  to  steady  or  protect  himself  from  any 
Jerk  or  movement  of  tbe  car  by  taking  bold  of 
the  rails  or  any  jiart  of  the  car.  Not  only  is 
the  weight  of  evidence  so  manifestly  and  palpa- 
bly against  the  plalntMT,  but  bis  own  contribu- 
tory negUgence  Is  so  self-evident,  that  we  cm»- 
not  do  otherwise  than  remand  the  ease  to  tbe 
court  below,  with  inatrartlons  to  order  Jodg- 
meut  in  favor  of  tbe  defendant  and  against  Qie 
platntiff  notwitbstandliv  tbe  verdict  So  or- 
dered. 
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STATE  T.  JARVIS  et  al. 

(Supreme  Court  of  Minnesota.  Dec.  24,  1896.) 
iNTozioATisa  Liquors  —  Violatiox  of  Licbhss. 
Gen.  St.  1884,  t  2012,  provides  that  all  per- 
sons licensed  to  sell  intoxicating  liquors  are 
hereby  required  to  close  their  places  of  business 
{hotels  excepted)  at  eleven  o'clock  at  night."  J. 
and  H.  were  indicted  under  this  statute,  charged 
with  having  unlawfully  kept  open  after  11 
o'clock  at  night  their  saloon,  being  a  place  where- 
in the  sale  of  liquor  was  licensed;  but  the  in- 
dictment contained  no  allegation  that  the  place 
was  not  an  hotel.  Hdd,  that  the  facts  stated  in 
the  indictment  did  not  constitute  a  public  of- 
fense, inasmuch  as  it  did  not  negative  the  ex- 
ception. 
(Syllabus  by  the  Court) 

'     Case  certlQed  from  district  court,  Polk  coun- 
ty. 

J.  Jarris  and  P.  Holdabl  were  indicted  for 
keeping  their  saloon  open  after  11  o'clock  at 
algbt  Demurrer  overruled,  and  case  certified 
to  tbe  supreme  court.    Reversed. 

H.  W.  Chllds,  Atty.  Gen.,  and  Gea  B.  Ed- 
gerton,  Asst.  Atty.  Gen.,  for  the  State.  H. 
Steenerson,  for  defendants. 

BUCK,  J.  The  defendants  were  indicted  by 
the  grand  Jury  of  the  county  of  Polk  at  the 
general  term  of  the  district  court  held  therein 
in  the  month  of  June,  18U6,  for  the  crime  of 
keeping  their  saloon  open  after  11  o'clock  at 
night,  committed  as  follows:  "That  said  J. 
Jarvls  and  P.  Holdahl,  on  the  24th  day  of 
March,  1896,  at  the  city  of  East  Grand  Forks, 
in  the  county  of  Polk,  and  state  of  Minnesota, 
did  willfully  and  wrongfully  and  unlawfully 
keep  open,  after  eleven  o'clock  at  night  on 
said  day,  that  certain  place  wherein  the  sale 
of  intoxicating  liquors  was  licensed,  said  place 
being  then  and  there  described  as  follows: 
Front  room,  lower  floor,  of  that  certain  two- 
story  frame  building  situated  on  lot  flfteen, 
block  nine,  Eden  Grove  addition  to  the  city 
of  £<ast  Grand  Forks,  said  place  behig  then 
and  there  in  charge  and  under  the  control  of 
said  J.  Jarris  and  P.  Holdahl."  Defendants 
demurred  to  this  tndictiaeut  on  two  grounds: 
Firstj  that  It  did  not  state  facts  sufficient  to 
constitute  a  public  offense;  second,  that  the 
offense  attempted  to  be  charged  is  not  Indict- 
able, and  that  the  court  has  no  jurisdiction. 

In  support  of  the  flrst  ground  of  demun'er  it 
is  contended  that  the  Indictment  should  have 
negatived  the  exception  contained  in  the  en- 
acting clause  of  the  statute  which  defines  the 
•  crime.  Gen.  St.  1894,  i  2012,  provides  that  aH 
persona  licensed  to  sell  intoxicating  liquors 
"are  hereby  required  to  close  their  places  of 
business  (hotels  excepted)  at  eleven  o'clock 
at  night"  It  Is  contended  that  the  indictment 
should  have  alleged  that  the  place  where  these 
defendants  were  doing  business  was  not  an 
hotel  We  think  that  the  demurrer  is  well 
taken  upon  this  point,  and  that  the  case  is 
controlled  by  that  of  State  v.  Mclntyre,  19 
Mhm.  93  (Gil.  65),  where  it  is  said  to  be  a 
familiar  rule  that,  "where  the  enacting  clause 
of  a  statute,  under  which  a  criminal  prosecu- 


tion is  brought,  describes  the  offense  with  cer- 
tain exceptions  in  such  clause  expressed,  it  is 
necessary  that  an  indictment  should  negative 
such  exceptions."  The  exception  in  the  stat- 
ute in  this  case  is  in  the  same  clause  that  de- 
flnes  the  crime,  and  the  indictment  should 
Iiave  negatived  the  exception.  It  is  therefon> 
unnecessary  to  discuss  the  second  ground  of 
demurrer.  The  court  below  overruled  the  de- 
murrer, but,  deeming  the  questions  of  law 
thereby  raised  to  be  so  complex  and  doubtful 
as  to  requb-e  the  decision  of  this  court,  certi- 
fied the  same  hereto,  with  the  consent  of  tho 
defendants.  The  order  of  the  trial  court  is 
therefore  reversed,  and  the  case  remanded  t' 
the  court  from  whence  it  came,  and  such  court 
directed  to  sustain  by  its  order  the  demurrer 
to  the  Indictment 


MURRAY  T.  CHAMBERLAIN  et  aL 
(Supreme  Court  of  Minnesota.    Dec.  24,  1896.1 

FOKECLOSDKB  Of    MOBTGAOB  —  AtTOBNBT'S   FeBS. 

Held,  that  there  was  no  error  in  the  trial 
court's  denying  the  defendants'  application  for  i 
modification  of  the  judgment  in  an  action  fore- 
closing a  mortgage  directing  the  payment  of  at- 
torney's fees,  upon  the  ground  that  the  samr 
was  not  authorized  by  the  pleading  or  finding  of 
the  court 
(Syllabus  by  the  Hourt 

Appeal  from  district  court,  Ramsey  counQr: 
Otis,  Judge. 

Action  by  William  R.  Murray  against  Ada 
B.  Chamberlain  and  William  R.  Chamber- 
Iain.  Judgment  for  plaintiff.  Motion  to  mod- 
ify the  judgment  overruled,  and  defendantii 
appeal.    Affirmed. 

Chas.  G.  Laybourn,  for  appellants.  F.  C. 
Stevens,  for  respondent. 

BUCK,  J.  In  the  trial  court  the  defendants 
moved  to  modify  the  Judgment  by  striking 
out  the  provision  directing  payment  of  an 
attorney's  fee,  upon  the  ground  that  the  same 
was  not  authorized  by  the  pleadings  or  find- 
ings of  the  court  The  Judgment  was  entered 
in  an  action  to  foreclose  a  mortgage.  The 
complaint  alleged,  the  answer  admitted,  and 
the  court  found,  that  the  mortgage  forecloseil 
by  this  action  contained  a  provision  that  In 
case  of  foreclosure  the  mortgagee  might  re- 
tain out  of  the  moneys  arising  from  sale,  not 
only  the  principal  and  Interest  due  on  the 
note,  with  all  costs  and  charges,  but  also  the 
sum  of  $75,  attorney's  fees.  This  amount 
was  authorized  by  law  to  be  inserted  in  the 
mortgage  by  the  sum  of  mon^y  therein  se- 
cured, to  be  paid,  but  In  the  compLiint  the 
value  of  the  attorney's  fees  were  not  alleged, 
nor  are  they  referred  to  In  the  findings  of  tho 
court  Subsequently,  upon  plaintitTs  motion. 
Judgment  was  entered  in  accordance  with 
the  finding  of  the  court,  except  that  it  ad- 
Judged  due,  among  other  things,  "Atty 'a  feed 
provided  in  said  mortgage,  seventy-five  dol- 
lars," and  directed  the  sheriff,  out  of  the  pro- 
ceeds of  the  sale,  to  pay  the  same  to  tb>> 
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plaintiff's  attorney.  Before  entry  of  tbe  Judg- 
ment, the  form  and  contents  thereof  were 
submitted  to  the  attorney  for  the  defendants, 
who.  In  his  written  answer  to  the  letter  of 
submission,  stated  as  follows,  "I  don't  see 
but  what  the  form  of  decree  is  all  right," 
and  did  not  therein  make  any  objection  or 
reference  to  the  provision  relating  to  attor- 
ney's fees.  The  form  of  the  Judgment  was 
approved  by  the  court  in  writing,  before  en- 
try; and  thereupon  the  mortgaged  property 
was  sold,  pursuant  to  this  Judgment,  and  bid 
off  by  the  plaintiff,  for  the  full  amount  of  the 
debt.  Including  the  sum  of  $75  attorney's 
fees;  and  these  fees  were  accordingly  paid  to 
plaintlfTs  attorney  by  the  sheriff,  and  bis  re- 
port of  the  sale  was  thereafter,  on  notice, 
duly  confirmed,  the  defendants,  however,  ob- 
jecting to  such  confirmation,  upon  the  ground 
that  the  payment  of  such  attorney's  fees  was 
not  authorized. 

Upon  these  facts,  the  trial  court  denied  the 
application  for  a  modification  of  the  Judg- 
ment, and  the  grounds  or  reasons  for  so  do- 
ing, which  we  approve,  he  stated  as  follows: 
"Since  the  form  of  this  Judgment  was  submit- 
ted to  the  defendants'  attorney  before  the 
entry  containing  this  provision  as  to  attor^ 
ney's  fees,  and  he  consented  to  its  entry,— for 
such  must  be  the  construction  of  his  letter,— 
it  was  unnecessary  to  make  any  formal  ap- 
plication to  the  court  to  fix  the  amount  of 
these  fees;  and  the  Judge  was  Justified  in  fix- 
ing the  amount  of  the  fees  at  $75.00,  as  he 
did  do  by  expressly  and  in  writing  approving 
the  form  of  the  Judgment  as  so  submitted  to 
defendants'  attorney  before  it  was  entered 
by  the  clerk."  We  deem  a  further  discus- 
sion of  the  question  unnecessary,  and  the 
Judgment  Is  afiBrmed. 


TVBDT  V.  MACKBL  et  al. 
(Supreme  Court  of  Minnesota.  Dec.  24,  1806.) 
AcTio:7  BT  Receiver— Plbadixo. 
Although  the  general  allegations  In  the  com- 
plaint state  that  an  order  in  supplementary  pro- 
ceedings was  duly  issued  by  the  court  herein,  and 
thereafter  a  hearing  was  had  In  supplementary 
proceedings,  and  disclosure  and  report  of  the  ref- 
eree, and  that  the  plaintiff  herein  was  on  motion 
appointed  receiver,  but  it  does  not  appear  that 
nch  supplemental  proceedings  were  founded  up- 
on the  judgment  defendants  creditor,  held,  that 
the  complaint  la  not  sufficient;  to  show  that 
plaintiff  occupies  a  status,  either  as  creditor  or 
as  the  representative  of  creditors,  which  entitled 
him  to  assail  conveyances  as  fraudulent  Saw- 
jer  V.  Harrison.  46  N.  W.  434,  43  Minn.  297, 
followed. 
(Syllabos  by  the  Court.) 

Appeal  from  district  court,  Norman  county; 
Franic  Ives,  Judge. 

Action  by  Aadne  O.  Tvedt  against  Alexander 
Mackel  and  others.  From  a  Judgment  over- 
ruling the  demurrer,  defendants  appeal.  Re- 
versed. 

Lee  Combs  (Alex.  Mackel,  of  coimsel),  for 
appellants.  .Michael  A.  Brattland  (Ole  J. 
Yaule,  of  counsel),  for  respondent 


BUCK,  J.  This  action  is  one  to  set  aside 
conveyances  alleged  to  have  been  executed  in 
fraud  of  creditors.  It  is  claimed  by  the 
plaintiff  that  he  sues  in  the  capacity  of  re- 
ceiver of  one  of  the  defendants,  and  that  he 
was  appointed,  by  order  of  the  court,  such  re- 
ceiver in  proceedings  supplementary  to  exe- 
cution, and  that  it  is  so  alleged  In  the  com- 
plaint There  are  several  defendants,  one  of 
whom  demurred  to  the  complaint  separately, 
and  the  several  other  defendants  Joined  in  the 
other  demurrer.  Each  demurrer  was  Inter- 
posed upon  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  only  allegation  In  the  com- 
plaint tending  to  show  the  status  which  the 
plaintiff  occupies,  relative  to  the  parties  to 
the  action.  Is  as  follows:  "That  on  the  14th 
day  of  November,  1885,  an  wder  in  supple- 
mentary proceedings  was  duly  Issued  by  the 
court  herein,  and  that  on  the  20th  day  of 
November,  1895,  and  on  subsequently  adjouru- 
ed  days,  a  hearing  Ui  supplementary  proceed- 
ings was  had,  and  that,  upon  such  disclosure 
and  report  of  the  referee  appointed  in  such 
proceedings,  the  plaintiff  herein  was,  on  mo- 
tion, appointed  receiver  on  the  25th  day  of 
January,  1806,  and  has  duly  qualified  as  such 
receiver."  Of  whose  estate  the  plaintiff  was 
appointed  receiver  cannot  be  ascertained  from 
these  allegations,  and  It  would  be  a  useless 
effort  to  try  to  do  so.  The  plaintiff,  therefore, 
Is  not  entitled  to  assail  the  conveyances  be- 
tween the  defendants  on  the  ground  of  fraud. 
This  was  so  held  In  the  case  of  Sawyer  t. 
Harrison,  43  Minn.  287,  45  N.  W.  434.  Order 
reversed. 


PAGET  V.  ELECTRICAL  ENOINBBRINO 
CO. 

(Supreme  Court  of  Minnesota.     Dec.  24,  1886.) 

Heaksat  Evidemcc 
In  an  action  where  the  controversy  related 
to  the  execution  and  acceptance  of  a  written  lease, 
a  witness  was  permitted  to  testify,  against  ob- 
jection, as  to  the  declarations  of  a  third  person 
tending  to  establish  the  time  of  execution  and  ac- 
ceptance of  such  lease,  which  declarations  were 
not  a  part  of  the  res  gestae.  Hdd,  that  the  ad- 
mission of  such  declaration  as  testimony  was  er- 
ror. 
(SylUbns  by  the  Cnnrt.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Charles  B.  Elliott,  Judge. 

Action  by  Almeric  H.  Paget  against  the 
Electrical  Engineering  Company.  Verdict 
for  plaintiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.    Reversed. 

Walter  C.  Tiffany  and  Edward  G.  Gale,  for 
appellant    Eller  &  How,  for  respondent 

BUCK.  J.  The  defendant  corporation  occu- 
pied a  part  of  a  certain  building  in  the  city 
of  St  Paul  from  October  1,  1891,  to  October 
1,  1882,  under  a  written  lease  for  that  year 
from  Mrs.  Ella  B.  Law  ton,  the  owner  of  the 
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whole  bnlldlnsr,  at  a  rental  of  $100  per  laoBth. 
After  tbe  exptradon  of  this  Icaae^  defendant 
remained  in  tbe  posaession  of  tbe  premises 
nntU  tbe  lat  day  of  May,  ISSfS,  when  It  occu- 
pied an  addltioBal  space  or  room  at  an  In- 
creased rental  of  $196  per  mMitb  for  tbe 
whole  pranlses,  rented  and  oecqpled  them 
until  about  tlte  IStb  day  of  Jnly,  1898,  when 
it  remored  to  the  city  ot  Minneapolis,  and 
wholly  abandoned  the  premises  in  question. 
In  tbe  meantime,  and  on  December  31,  1882, 
the  plaintiff  herein  was  appointed  by  the  dis- 
trict court  of  Ramsey  county,  In  an  action 
brought  t»  foreclose  a  certain  mortgage  upon 
the  premises,  the  receiver  thereof,  and  of  all 
the  interests  of  Mra  Lawton  therein.  After 
sucb  appointment,  tbe  rental  was  paid  to  tbe 
receiver,  except  the  amount  claimed  to  be  due 
for  the  months  of  August,  S^>tember,  Octo- 
ber, and  November.  This  action  Is  brought 
to  recover  the  rental  due  for  such  four 
months,  and  accrued  interest,  upon  a  lease 
which  he  alleges  to  have  been  made  by  the 
defendants  and  Mrs.  Lawton  some  time  be- 
tween the  termination  of  the  first  lease,  In 
October,  1892,  and  prior  to  December  31, 
1802,  tbe  day  of  his  appointment  as  receiver. 
Upon  tbe  trial  It  was  admitted  that  the  five- 
year  lease  was  only  signed  by  Mrs.  Lawttw. 
The  defense  was:  First,  that  the  written 
lease  was  executed,  if  at  all,  at  some  time  in 
tbe  month  of  Marcb  or  April,  1893,  subsft- 
quent  to  the  appointment  of  the  receiver, 
and,  not  being  signed  or  ezeeated  by  defend- 
ant, was  void  nnder  the  statute  of  frauds; 
second,  that  no  such  lease  was  ever  accepted 
or  acted  upon,  and  never  took  effect;  and, 
third,  a  subsequent  surrender  of  tbe  lease, 
and  Its  acceptance  by  plaintiff,  through  Dr. 
Lawton,  the  husband  of  tbe  former  owner, 
acting  as  tbe  plaintiff's  agent  The  cause 
was  tried  by  a  Jury,  and  it  rendered  a  ver- 
dict In  favw  of  tbe  plaintiff  for  $1,020.79. 
The  plaintiff,  upon  the  trial,  sought  to  show 
that  the  so-called  "five-years"  lease"  was  exe- 
cuted by  Mrs.  Lawton  prior  to  tbe  time  of  tbe 
appointment  of  the  receiver.  This,  of  course, 
was  necessary,  because  ber  right  to  do  so 
terminated  with  tbe  appointment  of  the  re- 
ceive:, December  31,  1892.  Tbe  most  mate- 
rial testimony  given  upon  the  trial  In  behalf 
of  the  plaintiff  was  that  of  Dr.  Lawton,  the 
husband  of  the  owner  of  the  property.  This 
testimony  related  to  the  execution  and  accept- 
ance of  the  lease,  the  amotmt  of  rental,  and 
its  tiute  of  payment,  and  extent  of  tbe  prem- 
ises rented  and  occupied,  and  tbe  amount  of 
rent  to  be  paid,  and  also  to  bis  management 
of  the  building  of  which  defendant  occupied 
a  part.  In  some  respects  his  testimony  was 
not  very  satisfactory,  and  plaintiff  sought  to 
strengthen  it  by  introducing  In  evidence  dec- 
larations or  admissions  made  by  him  to  an- 
other person  subsequent  to  the  appointment 
of  the  receiver.  After  the  defense  had  rest- 
ed', the  plaintiff's  attorney  recalled  the  wit- 
ness Stillwell,  and  the  following  proceedings 
took  place:    "Mr.  How.  You   have  testified 


that  when  Mr.  Pag^  was  appointed  recover 
yoa  to<A  cbarge  of  the  prc^erty  for  him. 
Now,  state,  if  yoa  please,  wliat  was  yonr  first 
step  with  regard  to  taking  care  of  tbe  prop- 
erty, with  regard  to  Investigating  tbe  tenants, 
etc.  A.  My  first  step  was  to  get  autborlty 
to  collect  tbe  rentSy  and  to  notify  tbe  tenants. 
I  served  notice  on  tbem  all  to  pay  the  rent 
to  A.  H.  Pi^et,  receiver.  Then  I  went  to- 
Dr.  Lawton,  and  got  my  Infonnatioa  from 
htm  as  to  what  all  the  tenants  were  paying. 
That  must  have  been  very  soon  after  tlic 
first  of  the  year.  I  don't  think  I  went  right 
at  it  tbe  first  day,  but  it  was  soon  after.  <j. 
What,  if  anytking,  did  Dr.  Lawton  say  to- 
you  aboQt  tbe  leMe  of  this  defendant?  (Ob- 
jected to  by  defendant  as  faKompetent.  ir- 
relevant, immaterial,  and  hearsay.)  Mr. 
How:  I  dcirire  to  show  by  this  witness  that 
at  the  time  when  be  went  to  get  this  infor- 
mation from  Dr.  Lawton,  who  had  thereto- 
fore bad  the  building  in  charge—  desire  to 
show  that  his  information  was  at  that  time, 
from  Dr.  Lawton,  among  other  matters,  that 
this  company  would  have  a  new  lease  from 
the  1st  of  May  at  a  larger  rental  (one  hun- 
dred and  ninety-live  dollars  per  month);, 
that  they  were  at  that  time  paying  one  hun- 
dred and  fifty  dollars,— all  this  as  bearing 
upon  the  question  of  the  agreement  for  one 
bnndred  and  ninety-five  dollars  having  been 
made  prior  to  the  Slst  day  of  December.  Tbe 
Court:  Without  going  Into  details  of  that 
conversation,  be  can  state  the  details  in  re- 
grard  to  the  lease  at  that  time.  I  don't  want 
his  conversation,  but  his  information  on  tak- 
ing charge  of  tbe  building  as  to  the  condition 
of  that  lease.  Mr.  Gale:  ■  From  Dr.  Ijawton? 
The  €!ourt:  Tes,  sir.  Mr.  Gale:  We  shall 
object  to  that  equally  strMraoasIy.  It  seems 
to  me  clearly  hearsay.  Dr.  Lawton  has  al- 
ready testified  as  to  what  be  has  said,  ana 
we  have  not  attempted  to  Impeach  his  testi- 
mony. We  think  that  ibis  testimony  would 
be  admissible  for  them  only  to  brace  up  the 
doctor's  testimony  after  impeachment  The 
Court:  Well,  Dr.  Lawton  was  at  that  time 
the  agent  of  the  assignor  for  whom  tliis  re- 
ceiver was  appointed.  (Objection  overruled. 
Defendant  excepts.)  A.  I  was  told  that  tlie 
original  lease  had  expired  on  the  1st  of  Octo- 
ber previous,  and  at  that  time  they  were  pay- 
ing one  hundred  and  fifty  dollars  a  month 
for  the  store  and  I  think  one  room  upstaii-s; 
but  that  they  were  to  have  the  whole  of  one 
side  of  the  second  floor  from  the  first  of  May. 
And  that  their  lease  was  to  be  one  hundred 
and  ninety-five  dollars  per  month,  crhis  wit- 
ness was  not  cross-examined.  Testimony 
closed.)"  This  evidence  was  offered  and  re- 
ceived for  the  purpose  of  Its  bearing  upon  the 
question  of  the  five-years  lease,  and  the  time 
of  its  mailing  and  acceptance.  Tbe  exact 
date  to  which  this  conversation  relates  does 
not  appear,  but  It  does  appear  that  It  was 
subsequent  to  the  appointment  of  the  receiv- 
er, and  that  it  was  also  subsequent  to  the 
time  when  Stillwell  had  served  notice  on  the 


Minn.) 


HURLEY  V.  BKNDEL. 


477 


defendants  to  pay  rent  to  Paget,  the  receiyer. 
Accordingr  to  Dr.  Lawton's  own  teertilinony. 
It  waa  not  made  at  or  near  tbe  time  when  b« 
made  the  lease  with,  and  left  It  with,  tbe 
defendant.  In  no  aspect  of  tbe  caae  can  It 
be  said  that  it  was  made  at  or  near  the  time 
when  this  conversation  between  Dr.  Lawton 
and  defendant  took  place,  but  long  subse- 
quent to  the  time  of  the  appointment  of  the 
recrirer,  and  when  Dr.  Lawton  neither  bad 
poBseBSJoa  in  fact  nor  in  law  of  the  premises 
in  controTersy,  nor  any  right  to  such  posses- 
sion. It  therefore  could  not  be  aald  that  It 
formed  any  part  of  the  res  gestse,  dot  as 
tbe  declaration  or  admission  of  a  party  in 
possesion  of  the  property  against  his  own 
interest  or  otherwise.  Dr.  Lawton  disclaimed 
being  an  agent  In  any  manner  or  representing 
Paget  as  receiver.  The  admission,  therefore, 
of  this  testimony  might  have  bad  a  very  mis- 
chievous and  injurious  effect  upoa  the  minds 
of  tlie  jury,  and  have  been  seriously  prejudi- 
cial to  the  rights  of  the  defendant.  It  cannot, 
by  any  means,  be  said  that  the  fact  of  the 
acceptance  of  the  lease  and  ita  terms  had 
been  in  fact  already  established  by  tbe  weight 
of  evidence.  It  was  for  the  very  purpose  of 
establishing  this  fact  of  the  acceptance  of 
the  lease  that  It  was  offered  in  evidence  by 
the  plaintiff.  Dr.  Lawton  was  an  interested 
witness,  and  there  was  but  little  testimony 
given  to  corroborate  his  own,  and  we  cannot 
but  regard  the  admission  of  such  evidence  as 
hearsay,  and  clearly  erroneous.  We  cannot, 
In  any  view  of  the  law,  regard  the  admis- 
sions of  this  testimony  as  harmless.  If  the 
plaintiff  could  bolster  up  his  case  by  the  nar- 
rative of  one  person,  which  at  that  time  was 
no  part  of  the  transaction  itself,  he  could  In- 
troduce Innumerable  witnesses  to  testify  to 
the  same  declarations,  and  its  entire  pro- 
bative force  would  ultimately  rest  upon  the 
nnswom  statement  of  one  person.  It  is  quite 
Impossible  for  this  court  to  say  Just  how  much 
Influence  such  testimony  had  upon  the  minds 
of  the  jury,  but  the  fact  remains  that  it  might 
have  Influenced  them  to  a  preponderating  ex- 
t»'nt,  and  have  been  Injurious  to  the  rights  of 
the  deftsndant.  Plaintiff's  counsel  seems  to 
assume  that  the  only  issue  in  the  case  was 
whether  Mrs.  Lawton  signed  the  five-years 
lease  before  or  after  December  31, 1892.  We 
do  not  onderKtand  the  case  in  that  way.  The 
lease  must  have  been  accepted  by  the  de- 
fendants in  order  to  become  operative  and 
binding.  Whether  the  evidence  Justified  the 
Jury  In  finding  that  defendants  had  accepted 
the  lease,  it  is  not  necessary  for  us  to  decide. 
But,  to  avoid  misapprehension  on  another 
trial,  we  suggest  that,  conceding  that  Mrs. 
Lawton  signed  this  lease  in  duplicate,  and 
that  Lawton,  her  agent,  handed  them  to  de- 
fendants before  December  31,  1892,  the  fact 
that  defendants  received  the  papers,  and  re- 
tained tbem  in  their  possession  without  sign- 
ing them,  would  not  necessarily  amount  to 
an  acceptance.  Order  reversed,  and  new  tri- 
al granted. 


BILLSON  T.  LARDNEB  et  al.' 
(Supreve  Court  of  Minneaota.     Dec.  24,  18M.) 
Laass  — DissoLCTJoir  »t  Absiosubst  —  Apv«*i.— 

PlN'AL  ORDKK. 

1.  The  case  of  WcU  v.  McKmtey  (Minn.)  83 
N.  W.  3,  followed. 

2.  The  trial  court  made  findings  of  fact  and  an 
order  tlieieon,  and  sulwequently,  by  asreemeut  of 
the  respective  parties,  it  made  additional  findings 
and  an  order  tnereon,  and  filed  the  eame.  Beld, 
that  the  last  older  mnat  he  deemed  the  final  one 
in  force,  and  that  an  appeal  might  be  talcen  there- 
from within  30  days,  after  written  notice  of  the 
same. 

(Syllabus  by  the  CourtO 

Appeal  from  district  court,  St  Louis  coun- 
ty;  Page  Morris,  Judge. 

Action  by  William  W.  Blllaoo  against  Wil- 
liam P.  Lardner  and  others.  From  a  judg- 
ment, BiUsoB  and  Lardner  appeal.  Reversed. 

Wm.  W.  Btllaoo  and  Gutting  &  Lardner, 
for  appeUasts.  Wilson  St  Wray  and  J.  L. 
Washburn,  for  respondents. 

BUCK,  J.  Upon  the  merits  this  case  Is 
controlled  by  that  of  Wolf  v.  McKlnley 
(Minn.)  68  N.  W.  8.  Upon  the  question  of 
practice  It  appears  that  the  trial  court  made 
its  findings  of  fact  and  the  order  thereon  on 
the  Bth  day  of  February,  1896,  and  filed  the 
same  February  7,  1898.  Subsequently,  pur- 
suant to  an  agreement  made  between  the  re- 
spective attorneys,  amended  findings  and  an 
order  thereon  were  made  by  the  trial  court, 
and  substituted  for  tbe  original  findings,  the 
order  bearing  date  February  21,  1806,  and 
filed  February  27, 1896.  There  was  some  con- 
troversy as  to  the  extent  and  materiality  of 
the  additional  findings,  but,  so  long  as  they 
stood  as  the  completed  findings  and  final  or- 
der of  the  court  upon  the  merits,  they  must 
be  deemed  as  the  only  ones  legally  in  force. 
The  last  ones  bad  attached  an  order  for  30 
days'  stay.  The  appeal,  therefore,  could  be 
taken  from  the  order  dated  February  21, 
1896,  within  30  days  after  written  notice  of 
the  same.  As  the  order  made  herein  by  the 
trial  court  is  in  conflict  with  the  decision  of 
this  court  made  in  the  case  of  Wolf  v.  Mc- 
Klnley, it  is  hereby  reversed,  and  the  case 
remanded  to  the  district  court  of  St.  Louis 
county,  and  said  court  directed  to  amend  Its 
conclusions  of  law,  and  cause  an  order  to  be 
entered  therein  awarding  to  the  defendant 
William  P.  Lardner,  as  assignee  of  William 
McKlnley,  insolvent,  the  funds  In  contro- 
versy. 


HURLBT  V.  BBNDBL. 
(Supreme  0>nrt  of  Minnesota.  Dec.  24,  1896.) 
AsBiosMEirr  o»  Accoowts— Vauditt  —  Aorio^c 
BT  AasieHas. 
H.  sold  a  threabing  machine  to  8.  ft  £!., 
and  by  parol  contract  they  were  to  pay  U.  there- 
for from  the  first  earnings  of  tbe  machine.  By 
use  of  the  machine  they  earned  an  account  of 
|84  against  B.,>and  thereupoa  they  again  agreed 

1  Rehearing  denied. 
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with  H.  that  he  should  have  and  collect  such  ac- 
count from  B.,  to  apply  on  their  indebtedness 
to  H.,  of  which  fact  B.  had  dne  notice.  Held, 
that  such  agreement  operated  as  an  assignment  of 
said  account  from  S.  &  E.  to  U.;  that  it  need 
not  be  in  writing;  that  H.  thereby  became  the 
real  part^  in  interest,  and  might  maintain  an  ac- 
tion in  his  own  name  for  ita  recoTcry. 
(Syllabua  by  the  Court,) 

Appeal  from  district  court,  Lac  Qui  Parle 
county;  Gorham  Powers,  Judge. 

Action  by  John  Hurley  against  Jcdin  BendeL 
From  an  order  of  dismissal,  plaintifT  appeals. 
Reversed. 

E.  T.  Young,  for  appellant  H.  h.  Hayden, 
for  respondent 

BUCK.  J.  In  the  taU  of  the  year  1893  the 
plaintiff  entered  Into  a  parol  contract  wltb 
Chris  Swenson  and  Albert  Englekin,  co-part- 
ners, whereby  plalntlfF  sold  and  delivered  to 
tbem  a  certain  threshing  outfit,  upon  condition 
that  they  run  the  same  during  the  fall,  and  out 
of  the  gross  earnings  thereof  plaintiff  should 
have  and  be  the  owner  of  and  collect  the  first 
f400  as  the  purchase  price  of  said  machine,  and 
recover  the  same  from  the  parties  for  whom 
said  co-partners  should  do  the  threshing.  They 
did  80  thresh  during  said  fall,  and  in  particular 
for  the  defendant,  to  the  amount  of  $84,  which 
sum  said  defendant  agreed  to  pay  for  such 
threshing;  and  thereupon  this  plaintiff  promptly 
notified  the  defendant  that  be  (plaintiff)  was 
the  owner  of  said  claim,  and  the  manner  In 
which  he  became  the  owner  thereof,  that  he  was 
to  collect  the  same,  and  demanded  of  the  de- 
fendant that  he  pay  said  threshing  bill  of  %8i 
to  this  plaintiff.  At  the  time  of  giving  such  no- 
tice to  the  defendant,  plaintiff  called  Swenson, 
one  of  the  co-partners.  Into  thehr  presence,  and 
made  a  statement  of  his  agreement  with  Swen- 
son &  Englekin;  and  Swenaon  then  said  to  de- 
fendant: "Yes;  that  was  the  agreement;"  and 
that  plaintiff  was  to  collect  the  bills.  At  that 
time  defendant  did  not  promise  or  refuse  to  pay 
the  bill,  but  subsequently  promised  to  pay  It  If 
he  knew  to  whom  to  do  so.  There  can  be  no 
doubt  but  that  be  knew  to  whom  to  pay  the  bill, 
as  he  was  notified  to  pay  It  to  plaintiff  by  both 
plaintiff  and  Swenson  &  Englekin.  No  one  else 
was  clahnlng  It,  and  all  parties  who  had  an  In- 
terest In  it,  and  authority  to  direct  its  payment, 
bad  agreed  that  It  should  be  paid  to  plaintiff, 
and  It  was  then  due  and  unpaid.  At  this  time 
the  account  actually  existed.  Whether  the  first 
agreement  between  plaintiff  and  Sw^ison  & 
Englekin  was  Invalid  as  an  attempt  to  sell  the 
future  earnings  of  the  machine  we  need  not  dis- 
cuss or  decide.  /After  the  bill  or  account  of  $S1 
was  actually  earned,  the  agreement  between 
the  parties  operated  as  a  valid  assignment  of  It 
to  plahitlff,  and,  as  he  thereby  became  the  real 
party  In  Interest  of  the  account,  he  bad  the 
right  to  maintain  an  action  in  his  own  name  for 
its  recovery.  No  partictilar  form  of  words  was 
necessary.  The  words  used  were  sufficient  to 
show  an  Intent  to  transfer  the  account,  and  the 
consideration  for  so  doing  was  «  valuable  one. 


No  written  instrument  was  necessary.  1  Am. 
&  Eng:  Enc.  Law,  p.  835^  All  parties  fully  un- 
derstood the  transaction,  and  were  bound  by  it 
The  plaintiff  should  be  paid  his  just  and  legal 
claim  according  to  the  agreement.  Order  le- 
versed. 


GORTON  V.  TOWN  OP  FOREST  CITY  et  tL 

(Supreme  Court  of  Minnesota.     Dec.  24,  ItSML) 

APPBAI/— KeVIBW— TbHPORABT  I5JCS0TIOM. 

The  granting,  refusing,  or  dJaaolving  of  a 
temporary  injtmction  pendente  lite  rests  neco- 
sarily  in  judicial  discrelion;  and,  unless  there 
luia  been  an  abase  of  such  discretion,  appellate 
courts  will  not  interfere,   especially  where  the 

Sroaecation  «f  an  enterpriae  of  a  public  nature 
I  involved. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Meeker  coonly; 
Gorham  Powers,  Judge. 

Action  by  Milton  Gorton  against  the  town 
of  Forest  City  and  othos.  From  an  order 
dissolving  a  temporary  iojonctlon,  plaintiff 
appeals.    Affirmed. 

Peterson  &  Foster,  for  appellant  John  T. 
Byrnes,  for  respondents. 

BUCK,  J.  This  action  was  commenced  for 
the  purpose  of  restraining  the  defendants  from 
opening  a  public  highway.  Upon  the  verified 
complaint,  a  temporary  injunction  was  ac- 
cordingly issued.  The  defendants  appeared, 
and  served  a  verified  answer,  and  therein  al- 
leged certain  facts,  which,  if  true,  would  jus- 
tify the  court  in  dissolving  the  inJuncUoa 
Plaintiff  served  a  reply,  the  contents  of  which 
were  stated  upon  information  and  belief,  and 
tils  verification  was  to  the  same  effect  The 
writ  of  injunction  was  dissolved  and  set 
aside,  upon  the  ground  that  it  was  wrongfully 
obtained,  and  was  Issued  without  reason  or 
sufficient  grounds.  The  issues  involved  in  the 
action  are  yet  tmtried,  and,  if  the  plaintiff  baa 
suffered  damages,  he  Is  not  without  a  remedy. 
But  the  granting,  refusing,  or  dissolving  a  tem- 
porary injunction  pendente  lite  rests  necessari- 
ly in  judicial  discretion;  and,  unless  there  has 
been  an  abuse  of  such  discretion,  t£lB  court 
will  not  Interfere,  especially  where  the  prose- 
cution of  an  enterprise  of  a  public  nature  la 
involved.  Myers  v.  Railway  Co.,  53  Minn. 
335,  53  N.  W.  140.    Order  affirmed. 


WBMPLB  V.  NORTHERN  DAKOTA  ELE- 
VATOR CO. 

(Supreme  Court  of  Minnesota.    Dec  28,  1896.) 

Action  os  Contract— Evidsncb. 
The  complaint  herein  alleged  that  the  plain- 
tiff sold  and  delivered,  at  French,  this  state,  to 
toe  defendant  a  quantity  of  wheat  for  whirh 
It  agreed  to  pay,  at  any  future  time  when  demand- 
ed, the  then  market  price  of  wheat  of  the  sanM> 
grade  at  Dnluth  or  Minneapolis,  less  13  cents  per 
bushel.  He'd,  that  certain  correspondenre  be- 
tween the  parties  did  not  establish  such  matrari. 
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Bdi,  farther,  that  the  trial  court  did  not  err  in 
disDuasing  the  action  on  the  groand  that  plain- 
tiff failed  to  prove  such  contract. 
(Srllabos  by  the  Court 

Appeal  from  district  court,  Hennepin  county; 
Charles  B.  Elliott,  Judge. 

Action  by  D.  S.  Wemple  against  the  North- 
ern Dakota  Elevator  Company.  From  an  or- 
der of  dlamisaal,  and  denial  of  a  motion  for  a 
new  trial,  plaintitF  appeals.    Affirmed. 

Creo.  D.  Emery,  for  appellant  Wilson  & 
Van  Derllp,  for  respondent. 

STAKT,  C.  J.  The  complaint  in  this  action 
alleged  tliat  on  the  2d  day  of  September,  1891, 
the  plalutiff  sold  and  delivered  to  the  defend- 
ant 3,340  bushels  of  wheat,  upon  the  express 
agreement  tliat  the  wheat  should  be  delivered 
into  tbe  defendant's  elevator  at  French,  in  the 
county  of  Otter  Tail,  and  ttiat  the  defendant 
should  pay  the  plaintiff  therefor,  at  any  time 
when  demanded,  the  market  price  of  the  same 
grade  of  wheat  on  the  day  of  the  demand  in 
either  of  the  cities  of  Minneapolis  or  Doluch, 
less  13  cents  per  bushel,  and  that  the  wheat, 
when  BO  delivered,  should  be  the  property  uf 
the  defendant;  that  the  wheat  was  delivered, 
pursuant  to  this  contract  on  September  2, 
1891,  and  the  payment  of  the  purchase  price 
demanded  August  1, 1895,  which  was  refused. 
Tlie  answer  denied  that  the  defendant  ever 
purchased  the  wheat  on  any  terms,  and  alleged 
that  the  defendant  received  the  wheat  into  its 
elevator  for  storage,  and  Issued  to  the  plaintiff 
the  usual  storage  receipts,  stating  on  their 
face  tbe  scale  of  insurance,  storage,  elevator, 
and  delivery  charges  on  tbe  wheat,  which 
tickets  were  accepted  and  retained  by  the 
plaintiff.  The  reply  admits  the  delivery  of 
the  receipts  to  plaintiff,  but  denies  that  they 
constituted  any  part  of  the  contract  of  the 
parties.  On  the  trial,  at  the  close  of  the  plain- 
tiff's case,  the  trial  coui't  dismissed  the  ac- 
tion, for  the  reason  that  the  plaintiff  had  not 
proven  the  cause  of  action  alleged  In  his  com- 
plaint. He  appealed  from  an  order  denying 
his  motion  for  a  new  trial. 

The  real  question  in  this  case  is,  was  the 
evidence,  including  that  which  was  stricken 
out  by  the  trial  court,  sufficient  to  Justify  a 
Qndlng  by  the  Jury  tliat  the  plaintiff  sold  and 
delivered  the  wheat  to  the  defendant  pur- 
suant to  the  special  contract  alleged  in  the 
complaint?  The  evidence  tended  to  show  the 
following  facts:  The  plaintiff's  brother,  D.  D. 
Wemple,  had  charge  of  the  defendant's  ele- 
vator at  French,  with  authority  to  buy  wheat 
.or  receive  it  in  store  for  the  defendant  If 
he  purchased  wheat  he  Issued  a  cash  ticket 
for  It  If  he  received  it  in  store,  he  issned 
a  storage  ticket  at  receipt  for  it,  stating 
the  terms  of  the  bailment.  The  prices  to  t>e 
IKiid  and  the  terms  of  storage  were  deter- 
mined by  the  defendant  and  Its  agent  Wem- 
ple had  no  authority  to  make  any  change  in 
the  usual  tickets,  or  vary  the  price  to  be  paid 
from  the  price  list  furnished  by  the  defend- 


ant more  than  one  or  two  cents  per  busheL 
On  August  16,  1891,  D.  D.  Wemple  wrote  tha 
defendant's  general  manager  at  Minneapolis 
for  the  best  terms  on  which  the  defendant 
would  handle  his  brother's  (the  plaintiff's) 
wheat  The  defendant  answered,  August 
17tb,  in  substance,  that  if  the  plaintiff  would 
deliver  from  2,000  to  4,000  bushels  of  wheat 
it  would  allow  him  13  cents  off  Duluth  or 
Minneapolis  cash  price  any  day  be  wished  to 
sell  after  the  wheat  was  delivered  Into  the 
elevator.  If  he  accepted  the  offer,  the  agent 
was  to  wire  for  cash  prices  when  plalutiff  was 
ready  to  sell,  or  issue  tickets  at  list  price,  and 
get  check  for  difference  later.  On  August 
18th  the  plaintiff  himself  wrote  to  the  defend- 
ant asking  on  what  terms  he  could  dispose  of 
Ills  wheat  to  the  defendant,  without  storage, 
and  with  the  right  to  take  the  price  when  he 
got  ready  to  sell,  and  further  stating  tliat  he 
would  not  pay  any  storage.  The  defendant's 
general  manager,  on  August  19th,  in  answer, 
sent  to  the  plaintiff  the  following  letter:  "I 
am  In  receipt  of  yotu:  favor  of  the  18th  inst, 
and  note  contents.  In  reply,  will  say  we 
wonld  like  very  much  to  handle  your  wheat 
but  cannot  afford  to  do  it  on  any  better  terms 
than  13  c.  off  either  Duluth  or  Minneapolis 
cash  price  day  of  sale.  It  costs  us  2  cts.  per 
bushel  to  handle  at  the  elevator,  and  1  ct  per 
bushel  to  cover  expense  at  the  terminal  point, 
and  at  the  price  we  have  agreed  to  handle  for 
you,  it  leaves  us  about  l  ct  to  guaranty  weight 
and  grade.  We  will  handle  it  through  tbe 
house  for  you;  that  is,  putting  It  In  special 
bin,  receiving,  and  delivering  on  board  car, 
for  2  c.  per  bushel,  not  guarantying  eithef 
weight  or  grade."  He  also  at  the  same  time 
forwarded  to  the  agent  at  French  the  follow- 
ing letter:  "I  am  In  receipt  of  a  letter,  under 
date  of  18th  Inst,  from  your  brother  in  refer- 
ence to  his  crop.  We  cannot  afford  to  iiandle 
it  for  less  than  13  c.  off  either  Duluth  or  Min- 
neapolis cash  price  any  day  he  wishes  to  sell 
after  wheat  Is  delivered  in  our  elevator.  We 
will  handle  it  however,  for  2  cts.  per  bushel; 
that  is,  receiving  and  putthig  it  on  Ixiard  car, 
not  guarantying  either  weight  or  grade. 
These  are  the  best  terms  we  can  offer." 
There  was  no  evidence  tendhig  to  show  that 
the  plaintiff  ever  accepted  either  of  the  propo- 
sitions made  by  defendant  in  these  letters. 
There  was  no  further  communication  between 
the  parties  as  to  the  defendant's  handling  or 
purchasing  the  plaintifTs  wheat  except  the 
conversation  hereinafter  referred  to  between 
the  brothers.  The  plaintiff  was  advised  as  to 
the  contents  of  the  two  letters  from  tbe  de- 
fendant to  Its  agent  at  French  at  the  time  he 
delivered  the  wheat'  The  wheat  was  delivr-r- 
ed  Into  the  elevator,  and  memorandum  re- 
ceipts given  for  it,  until  all  was  delivered, 
when  the  agent  made  out  and  delivered  to  the 
plaintiff  the  usual  storage  tickets  of  the  pur- 
port stated  in  the  answer.  The  plaintiff  ob- 
jected to  the  tickets,  claiming  that  he  had 
not  put  his  wheat  Into  the  elevator  for  stor- 
age, but  under  an  agreement  that  be  was  to 
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have  the  market  price  at  DuUitli  er  lllnr- 
neapaliB,  lesa  13  centg,  on  the  day  of  aale,  and 
pay  no  aterage.  Tbe  agent  aasnred  bim  ttaat 
such  was  tbe  case,  and  t3aa.t  the  proviBicm  far 
storage  In  the  reoeipte  cut  no  figure,  as  tbc 
letters  showed  tbe  agreemeitt  Tke  letters 
from  the  defendant  to  the  agent  were  exhiMt- 
ed  to  the  ^rialntlff,  whe  thei<eapon  accepted 
the  receipts  coatalniiig  a  cantEact  tor  the  pay- 
ment of  storage  at  the  rate  tliercdn  lannsd. 
Tbe  plaintiff  satwequeBtly  borrowed  moue7 
at  tbe  bank,  and  pledged  the  rece^ts  ss  col- 
lateral security.  There  Is  3M>  evideaoe  In  the 
case  that  there  was  any  oemiimidestian  be- 
tween the  parties  hereto  with  reference  to  the 
wheat  or  the  receipts  tnHn  the  tiDDoe  tbe  latter 
were  accepted  atitll  August  1,  1885,  smne  S 
yeara  and  11  months  after  tbeir  deUiTrerT; 
when  the  plaintiff  demanded  at  tbe  defendant 
tbe  matl^et  price  of  wheat  of  simdlar  grade  In 
Minneaipollis  on  that  day,  leas  13  oents  per 
bosbd,  bat  refused  to  pay  cr  allow  anything 
to  be  deducted  for  tbe  storage  of  the  wheaiL 
There  is  ns  evidence  oi-  claim  that  the  platatiff 
did  not  know  the  extent  of  tbe  aatbortty  of 
tbe  agent,  his  harother,  In  tbe  pDemiaes.  On 
the  contraiy,  tiie  fMt  that  ttie  plaJjitiff  kaew 
that  the  agent  wrote  to  tbe  defendant  tor  the 
terms  on  w-bldi  it  would  bandle  the  wheat, 
and  that  the  leUtera  in  rep^y  were  exhibited  to 
the  plaiDtlff,  indicates  that  he  kaew  the  ex- 
tent of  bis  brother's  aiitbority.  Tbere  la  no 
claim  of  any  fraud  or  deeepttoB  m  ttae  paxt 
of  tbe  agent  Tbe  plaintiff^  daim  is  tkat  tbe 
-correspondeBce  :betw«en  the  parties  constltnt- 
«d  their  contract,  and  eMtabltahes  t^e  contract 
sued  on.  Clearly,  snch  was  net  tbe  ease.  Tbe 
letter  of  Angnst  IStb,  from  the  ^fondant's 
general  manager,  -which  we  hBM<e  qnoted  la 
full,  distinctly  states  that  ttie  defendant  can- 
not affoi<d  to  handle  the  wheat  en  aajr  better 
terms  than  these  therein  offered.  It  is  also 
manifest,  on  the  face  of  the  letter,  that  tfree 
storage  of  the  grain  for  8  years  and  11 
months,  or  for  any  other  considerable  time, 
was  not  included  in  tbe  offer. 

But,  this  aside,  the  letter  contained  two  in- 
dependent propositions  aa  to  the  terms  upon 
which  the  defendant  would  handle  the  wbea^. 
The  plaintiff  accepted  neither.  Nci-was  there 
in  the  correspondence  any  accession  by  both 
parties  to  one  and  tbe  same  set  of  terms,  wtth- 
■0at  whidh  there  conld  be  no  contract.  Ames  & 
Frost  Co.  V.  Smith  (MinB.)  €7  N.  W.  99B.  The 
case  of  >Jhirray  ▼.  PUisbnry,  59  Minm.  86,  60 
N.  W.  844,  relied  on  hry  plaintiff  is  not  in 
point  In  that  ease  tbe  agreeaaent  to  seH  ^was 
written  aotoss  tbe  face  of  ttie  veeeipts.  The 
evidence  shows  no  contract  between  the  par- 
ties oonoaming  tlie  handling  of  the  wheat 
prior  to  the  deli^eiy  of  the  storage  tichcAs  or 
rec^pta  It  is  claimed  toy  pbiluttff  that  the 
'Btatenent  of  tbe  agent  at  tbe  time  ttaese  re- 
ceipts were  delivered,  with  the  previoas  cor- 
respoHdence,  controlled  or  abrogaited  tbe  oon- 
traot  in  the  reoelprts  for  tbe  payment  of  stor- 
age. Nothing  can  l>e  datmed  from  tlie  atate- 
jnent  or  opinion  eicpreaeed  by  tbe  aarent  at  tbe 


time  the  eeec^ta  were  ddtirered,  lieir  he  was 
onty  authorised  to  reeelve  the  grain  for  stor- 
age or  buy  It,  and  Issue  either  storage  tickets 
or  cash  tickets  as  the  case  might  be.  He  \ras 
not  the  detfendaat's  agent  to  adrrioe  t2ie  plals- 
tiff  as  to  the  legal  effect  of  the  lettens,  «r  of 
acceptfog  atorase  oeceipts.  In  view  of  tbe  pn- 
viwis  csrrespondenoe  of  the  parttea.  The 
plaintiff  harlng  offered  no  erideace  wbidi 
would  Justify  a  finding  by  tbe  Jury  that  the 
defendant  purchased  bis  wheat,  as  alleged  in 
his  complaint,  it  fcfiews  tbat  the  trial  court 
rightly  dismissed  the  action,  and  that  tbe  or- 
der appealed  from  must  be  affirmed.  So  or- 
dered. * 

GAMIT,  J.  It  does  not  seem  to  me  that  tlie 
fact  of  the  issuing  of  the  atcxxge  ticket  » 
necessaadly  hwonaietoBt  with  the  Idea  of  an 
aeceptauoe  of  tbe  contract  giruag  piaiiitiff  au 
option  to  aell  the  wheat  on  aay  day  be  should 
elect  Both  contracts  nigfat  stand  together, 
the  storage  tickets  snpplyiag  what  the  otber 
contract  omitted,  or,  poasibly.  Implied,— aa 
agi-eement  to  pay  stoEage  in  the  meautiuie. 
But  plaintiff's  coatract,  giving  him  an  option 
to  seU  his  wheat  on  any  day  on  tbe  terms  pre- 
Tided,  must  if  any  such  ccmtract  was  maJe, 
be  read  wLbh  reference  to  the  cooiae  of  buai- 
nesB.  He  should  have  exercised  his  opting 
within  a  reasonable  thaae.  He  failed  to  do  sj, 
and  could  not  exercise  It  at  so  late  a  time  as 
August  1,  1685,  four  years  after  tbe  opdan  is 
claimed  to  haye  been  given.  I  tbereCaare  C':ai- 
cor  in  the  result 


MORATZICy  T.  WIRTH. 
(Supreme  Court  of  Minnesota.    Dec.  28,  189C.) 
Malpbacticb— QucsTion  for  Jokv. 
This  action   was  brought  to  recover  dam- 
ages which  the  plaintiff  clahns  she  eustaiued  hj 
the  defendant's  malpractice,  while  attending  li«r 
aa  her  physician  doriag  her  illness  due  to  a  mi*- 
carriage,  in  not  seasonably  discovering  and  re- 
moving a  remnant  of  the  placenta.    Kvidence  con- 
sidered, and  heli,  that  the  qnestion  of  the  de- 
fendant's negligence  in  the  pren^isea  was  one  for 
the  jury,  and  that  the  trial  court  erred  in  dis- 
missing the  action. 
(Sjlinbus  by  the  Court.) 

Appeal  from  district  court,  Bams^  county; 
J.  J.  Kgan,  Judge. 

Action  by  Amelia  Mocatzky  against  Carl 
Wirth.  From  a  Judgment  of  nonsuit  plain- 
tiff appeals.    Keversed. 

K.  B.  Ii>ergiBan  and  Nbrmain  Fetter  (James 
El  Trask,  of  counsel),  for  appeHant  Hunif^h- 
rey  Barton,  for  respondent 

START,  C.  1.  The  detendant  la  «  phy- 
sician, and  this  aoUoa  Is  biovght  to  recsver 
damages  which  the  plaintiff  tslaims  that  she 
sustained  by  his  maSimctiDe  while  attending 
her  as  ber  physician.  At  ttae  close  of  the 
plaintiff's  case,  tlie  trial  covrt  diamiased  the 
actim,  and  ate  appealed  -from  an  order  deny- 
ing her  motion  for  a  new  triaL 

We  have  reached  tlie  conclusion,  after  a 
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careful  constderation  af  the  evidence,  that 
the  case  should  have  been  sabmltted.  tn  the 
Jury.  As  there  moat  be  a  new  trial,  we  deem 
it  advisable  to  refrain  from  any  extended 
(liscnsslon  at  the  evidence,  lest  we  may  there- 
by prejudice  the  prosecvtion  or  defense  at 
the  cctiozr  on  the  new  trial.  The  claim  ol  the 
plaintiff  was,  BnbetantlaHy  stated,  that  on  the 
night  of  October  29,  18»1,  she  was  deltvered 
of  a  fire-months  old  foetus,  and  that  the  de- 
fendant, from  this  date  UBtil  November  20, 
1881,  was  her  sole  attending  physician.  On 
the  morning  after  her  delivery,  the  defend- 
ant removed  the  i^aceota,  bat,  as  pfailntlfP 
claimed,  he  failed  to  remove  the  whole  of  it, 
and  negligently  permitted  a  piece  of  it,  one 
by  two  inches  long  and  two-thirds  of  an  Inch 
thick,  to  remain,  which  pntrifled,  whereby 
blood  pcrfsoning  and  a  septic  condltioB  at 
the  plaintiflT  was  produced,  which  greatly  In- 
creased, Intensified,  and  prolonged  lier  or- 
dinary illness;  that  the  effect  of  the  blood 
poisoning  resulting  from  the  decaying  pla- 
centa in  the  body  of  the  plaintiff  wa*  to 
permanently  weaken  and  Impair  her  phystcal 
ooBdttlon,  and  to  cause  gangrene  in  her  left 
leg,  which  wa»  cut  off  to  save  her  life.  As 
to  the  physical  condition  of  the  platntlfT  at 
the  end  <ft  three  weeks  after  her  delivery, 
when  another  physician  was  called,  there  is 
no  dispute.  She  was  then  in  a  very  we«tk, 
depressed,  and  somewhat  septic  condition. 
Her  leg  was  a  blue  black,  swollen,  and  in  a 
gangrene  eoadttion,  and  was  cut  off  to  save 
her  Hfe.  Tlie  second  physician,  on  bis  first 
visit  to  ptaintifT,  fonnd  and  removed  from 
the  month  of  the  womb  a  piece  at  afterMrtfa, 
of  the  slae  stated,  which  was  then  in  A  de- 
rayed  and  sloughing  condition.  The  reosMis 
urged  on  b^Mlf  of  the  defendant  in  Justifica- 
tion of  the  order  of  the  trial  cotirt  in  dlsmtsiK 
ing  the  action  are,  briefly  stated:  (a)  That 
there  was  no  evtdenee  that  the  blood  poisoor 
ing  commenced'  after  the  defendant  was  call- 
ed to  treat  the  plaintief;  (b>  that  there  was 
no  evidence  that  she  weald  not  have  lost  her 
1^  If  the  defendant  had  removed  the  whole 
of  the  afterbirth;  (c)  that  his  failure  to  so 
remove  It  was  not  negligence.  Tt  Is  clear 
that  neither  of  the  two  first  propositions  are 
JustMed  by  the  evidence;  bat  assuming,  wlt^ 
ovt  BO  deciding,  that  they  are,  yet  thu  evi- 
dence is  practically  plenary  that  the  fitilure 
to  remove  the  afterbirth  materially  aggra- 
vated and  Increased  the  blood  poisoning,  and 
prolonged  and  intenstfled  the  plaintiff's  pain 
and  si<^neesi.  Shich  being  the  case.  If  the  de- 
fendant was  negligent  in  not  removing  the 
placeata,  the  plabitiff  was  entitled  te  dam- 
jiges  In  EKMue  amount,  and  the  case  should' 
have  becB  safemitted  to  the  Jury. 

This  leaves  only  the  question  whether  the 
evidcDce  as  to  the  defendant's  alleged  negli- 
gence in  the  pvemlses  made  a  case  fbr  the 
Jury.  Uneaplalned,  the  evidence  was  snfll- 
dent  to  Justify  the  concloalon  that  the  de- 
fendant ta  the  exerclae  of  that  degree  of  can 
and  skin  which  the  law  exacts  of  a  physician, 
v.69N.w.no.6— 31 


might  and  ought  to  have  seasooably  discov- 
ered and  removed  the  remnant  of  the  after- 
birth. Order  reversed,  and  a  new  trial 
granted. 


MILES  V.  McNAUGHTON  et  al. 
(Supreme  Court  of  Michigan.     Dec.  24,  189C.) 

FiZTCBEa — Ail    BETWEEN    MoBTOAOEES— ESTOPPEU 

1.  A  real-estate  mortgage  on  a  lot,  and  the 
"tenements,  hereditaments,  and  appurtenan- 
ces," covers  a  wooden  opera  house  thereon, 
which  rests  on  sills  on  tlie  grooDd,  the  roof  be- 
ing supported  by  the  sides,  and  by  iron  columns 
on  stone  and  wood  foundations,  the  base  of  the 
stage  and  furnace  of  which  are  in  escavationa 
made  for  the  purpose. 

Z  A  person  wno  takes  a  real-estate  mort- 
gage on  a  house  and  lot  subject  to  a  prior  mort- 
gage, and  records  his  instmmont  as  a  real-es- 
tate mortgage,  and  later  files  a  bill  to  foreclose 
it  as  such,  ia  estooped  from  treating  liis  mort- 
gage, at  and  after  its  foreclosure,  aa  a  chattel 
mortgage  on  the  house,  which  was  not  attached 
to  the  lot. 

Appeal  from  circuit  court,  Chippewa  coun- 
ty, in  chancery;  Joseph  H.  Steere,  Judge. 

Action  by  Lavlnla  J.  Miles  against  John  Mc- 
Naughton  and  others  to  remove  a  doud  from 
her  title.  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Reversed. 

On  March  15,  1888,  John  H.  Fielding  and 
Marshal  T.  Fielding  obtained  title  by  war- 
ranty deed  to  the  folio  wing  described  laud: 
"That  certain  piece  or  parcel  of  land  situate 
and  being  in  the  village  of  Sault  Ste.  Marie, 
coonty  of  Chippewa,  state  of  Michigan,  and 
described  as  follows,  to  wit:  All  that  part  of 
private  land  claim  number  135,  bounded  on 
the  north  by  Franklin  street,  on  the  east  by 
Prospect  street,  on  the  south  by  a  line  drawn 
paralld  with  Spruce  street  and  100  feet 
therefrom,  and  on  the  west  by  a  lot  formerly 
owned  by  Joseph  H.  Steere,  being  lot  No.  7; 
aH  behig  the  same  property  bought  by  Wui. 
O.  Jcdmson  from  William  F.  Purdy  and  wife 
by  deed  recorded  April  25,  1887,  hi  Liber  19 
of  Dcedsv  on  page  2:W."  The  Fleldings  pur- 
chased this  land  for  the  purpose  of  erecting 
thereon  an  op«'a  house,  which  they  erected 
the  same  year.  January  31,  1889,  the  Field- 
togs,  by  warranty  deed,  conveyed  this  land 
to  defendant  Clara  L.  Shote.  May  2,  1890. 
Clara  L.  Shnte  executed  to  compiainutt,  who 
then  and  erer  slaoa  has  lived  la  Clevdaud, 
Ohtev  a  rcal-estatC'  mortgage  upoo  this  proi>- 
erty,  the  consideration  of  which  was  $4,000. 
The  mortgage  ccmtained  the  usual  clause  con- 
veying the  tenements,  hereditamenta,  and  ap- 
pnrtenanccB.  At  the  same  time,  and  for  the 
same  considceatioB.  die  executed  to  complahi- 
ant  a  chattel  mortgage,  which  covered  "the 
building  known  as  the  'Soo  Opera  House,' 
and  tlM  contents  contained  tliercin,"  apeciflc- 
aUy  dcacribing  them.  It  also  stated  that  it 
was  "coUatprel  to  a  real-estate  mortgage  of 
same  date  by  and  between  oaid  parties." 
January  15,  ISM,  Clara  L.  Shnte  executed 
anotbev  real-estate  mortgage  on  this  same 
property  to  W.  J.  Bell,  tor  the  consideraUoa 
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of  $1,000.  The  description  In  this  mortgage 
was  the  same  as  in  the  other,  with  the  addi- 
tion, "together  with  the  opera  house  and  the 
appurtenances  therewith."  This  mortgage 
was  assigned  to  defendant  MeXaughton  June 
2,  1891.  February  13,  1801,  Clara  L.  Shute 
e.xecuted  a  chattel  mortgage  to  the  defendant 
Ilarrietta  H.  Shute  upon  "all  personal  prop- 
erty, goods,  and  chattels  contained  in  the 
Soo  Opera  House,"  and  on  the  following  day 
conveyed  to  her  the  real  estate.  August  15, 
1804,  Clara  L.  executed  to  Ilarrietta  a  bill  of 
sale  of  the  property  described  In  the  chattel 
mortgage.  Complainant  commenced  a  fore- 
closure suit  upon  her  real-estate  mortgage, 
.July  6,  1803.  Decree  was  duly  entered,  prop- 
erty sold,  and  the  sale  became  absolute  Octo- 
ber 3,  1801.  Soon  after  the  sale  became  abso- 
lute, complainant,  through  her  agent,  took 
possesslen  of  the  property,  and  has  remained 
In  possession  ever  since.  Defendant  Mc- 
Naughton  commenced  foreclosure  proceed- 
ings upon  the  Bell  mortgage  September  19, 
1893.  Decree  was  duly  entered,  and  the  sale 
made  March  18,  1895.  At  the  time  of  this 
sale,  title  under  complainant's  sale  bad  be- 
come perfect.  McNanghton,  at  the  sale  un- 
der his  decree,  requested  the  commissioner  to 
8^  the  "opera  house  and  appurtenances,"  but 
not  the  land.  The  sale  was  so  made.  Mc- 
Naughttm  bid  the  property  in  for  $800,  and 
the  sale  was  confirmed.  Complainant,  ascer- 
taining the  claims  of  McNaughton  and  Har- 
rietts H.  Shute,  filed  this  bill  to  remove  a 
cloud  from  title.  Decree  was  entered  dis- 
missing her  bilL 

Horace  M.  Oren  (Moores  &  GofT,  of  coun- 
sel), for  appellant  Holden  &  Steinlein  and 
McDonald  &  Chapman,  for  appellee  Mc- 
Naughton. 

OKANT,  J.  (after  stating  the  facts),  a) 
Complainant  claims  that  the  opera  bouse  and 
Its  appurtenances  were  a  part  of  the  realty, 
and  that  she  obtained  absolute  title  thereto  by 
virtue  of  her  foreclosure  proceedings.  {2) 
Defendant  McNaughton  claims  that  the  opera 
bouse  was  personal  property,  and  that  he  ot>- 
tained  title  to  it  and  its  appurtenances  by 
virtue  of  his  foreclosure  proceedings  and  sale. 
(3)  Defendant  Harrletta  H.  Shute  claims  tlUe 
to  the  chairs,  curtains,  and  stage  fixings,  and 
other  property,  by  virtue  of  her  chattel  mort- 
gage. 

As  between  complainant  and  defendant  Mc- 
Naughton, two  questions  are  presented:  (1) 
Was  the  opera  house  personalty  or  part  of  the 
realty?  (2)  If  personalty,  have  the  defendant 
McNaughton  and  his  assignor.  Bell,  treated 
the  opera  house  as  realty,  so  as  to  now  estop 
them  from  asserting  that  it  is  personalty? 
The  opera  house  Is  120  feet  long,  40  feet  wide, 
and  i4  to  85  feet  high,  built  of  wood,  close  to 
the  ground,  on  sills,  the  roof  sui^orted  by  tbe 
sides  and  Iron  columns  running  from  the 
basement  to  the  roof.  The  base  of  each  col- 
umn rests  upon  a  stone  and  wood  foundation. 


Excavations  were  made  in  the  ground  for  tbe 
stage  and  for  the  furnace.  The  furnace  was 
put  in  place,  and  tbe  building  connected  with 
the  sewers  of  the  city.  It  is  nrged  by  the  de- 
fendant McNaughton  that  the  Fieldings  con- 
structed this  building  without  a  solid  stone 
foundation  because  thwe  was  a  cloud  upon 
their  title,  and  they  desired  to  so  construct  ii 
that,  if  their  own  title  failed,  they  might  re- 
move the  building  as  personal  property.  This 
cloud  arose  from  the  fact  that  some  land  spec- 
ulators pretended  to  have  a  title  to  a  large 
tract  of  land  in  the  center  of  the  city  of 
Sault  Ste.  Marie,  including  tbe  land  In  ques- 
tion, by  reason  of  some  Forterfield  scrip  with 
which  they  claimed  to  have  located  this  land. 
Thai  cloud  was  removed  by  the  decision  of 
the  secretary  of  the  interior  March  31,  1890, 
as  was  known  to  Mr.  Colwell,  complainant's 
agent  and  draftsman,  when  he  drew  the  real- 
estate  and  chattel  mortgages  of  complainant. 
While  there  Is  some  evidence  to  sustain  the 
claim  of  McNaughton  that  the  Fieldings  in- 
tended to  construct  the  building  with  a  view 
to  attempt  its  removal  in  case  their  title  to 
the  land  was  defeated,  that  question  is  of  no 
imitortance  in  this  controversy.  Their  acts 
and  intentions  would  have  no  bbiding  forc<.' 
upon  the  real  owner.  If  the  speculators  bail 
maintained  their  title,  the  Fieldings  could  not 
have  removed  their  building  if  it  was  a  part 
of  the  realty,  nor  would  their  Intoition  have 
been  conduslve.  Under  McNaughton's  own 
theory  and  evidence,  tbe  building  was  not  to 
be  treated  as  personalty  if  tbe  Fieldings 
maintained  the  title  to  the  land.  To  put  it  io 
the  strongest  light  for  McNaughton.  It  is 
equally  clear  that  the  Fieldings  intended  no 
severance,  but  that  the  building  should  be 
permanent,  and  a  part  of  the  realty,  if  their 
title  to  the  knd  was  good,  as  it  is  that  the; 
Intended,  if  possible,  to  make  it  personalty  if 
tbelr  title  failed.  We  therefore  need  not  con- 
sider the  question  which  would  be  presented 
if  the  controversy  were  between  the  Find- 
ings and  peiBons  whose  title  had  been  deter- 
mined to  be  paramount  to  theirs.  This  is  ap- 
parent for  another  reason.  Caroline  S.  Shutt> 
made  written  application  to  Mr.  ColwelL 
complainant's  agent,  for  this  loan.  Neither  io 
her  written  application  nor  in  any  conversa- 
tion between  her  and  Mr.  Colwdl  was  tli<- 
claim  made,  or  even  referred  to,  that  thU 
property  was  personalty.  It  was  so  con- 
structed as  to  be  a  part  of  the  realty.  Mr. 
Colwell  did  not  take  tbe  chattel  mortgage  for 
bis  dlent  because  he  considered  it  personalty, 
but  In  bis  own  language,  "to  be  sure  and 
have  security  on  everything."  The  Inclnslon 
of  tbe  building  in  the  chattel  mortgage  diil, 
not  ipso  facto  effect  a  severance,  or,  undrr 
the  explanation  given  by  Mr.  Colwell,  amount 
to  one.  Mr.  McNaughton  stands  In  the  sani<- 
position  that  Mr.  Bell  occupied.  Mr.  Bell 
knew  tbe  situation  perfectly.  He  did  not 
want,  and  declined  to  take,  a  chattel  mort- 
gage, and  insisted  upon  a  real-estate  mort- 
gage which  should  include  the  opera  bouse 
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He  recorded  his  mortgage  aa  a  real-estate 
mortgage;  be  did  not  file  It  as  a  chattel  mort- 
gage. He  knew  that  complainant's  security 
covered  the  entire  prt^erty.  Hla  own  mort- 
gage, which  specifically  mentioned  the  opera 
house,  stated  that  it  was  subject  to  a  first 
mortgage  given  to  the  complainant.  He  fore- 
closed his  mortgage  as  a  real-estate  mortgage. 
In  his  bill  he  asserts  that  "the  property  was 
largely  valuable  by  reason  of  the  opera  house 
and  its  appurtenances  situate  thereon,  and 
that  there  Is  a  prior,  mortgage  on  said  nroper- 
ty  for  $4,000,"  describing  complainant's  mort- 
gage. The  decree  and  order  of  sale  were  the 
usual  ones  in  the  foreclosure  of  real-estate 
mortgages,  and  it  does  not  appear  that  there 
was  any  thought  on  the  part  of  McNaughton 
to  Insist  that  he  had  a  chattel  mortgage  upon 
the  building  until  the  sale.  Haviilg  thus 
treated  the  property  as  real  estate,  be  will  not 
now  be  permitted  to  assert  to  the  contrary. 

No  brief  has  been  filed  on  behalf  of  the  de- 
fendant Harrietta  H.  Shute.  It  is  not  neces- 
sary to  determine  In  this  suit  what  contents 
of  the  opera  house  are  fixtures,  and  what  arc 
not.  The  law  furnishes  an  ample  remedy  to 
try  that  question,  and  it  api)ear8  from  the  rec- 
ord that  MiB.  Shute  already  has  planted  a 
suit  for  that  purposes 

The  decree  of  the  court  bdow  Is  reversed, 
and  decree  will  be  entered  In  this  conrt  in  ac- 
cordance with  this  opinion,  with  the  costs  of 
both  courts  A  the  complainant  The  other 
Justices  concurred. 


FERRY  V.  CINCINNATI  UNDER- 

WRiTERS. 

(Supreme  Court  of  Michigan.     Dec.  24,  1806.) 

OaBSISBMBHT  —  Two    COBPORATIONS    ITlINO    O.NB 
NaMB— JUDOMENT. 

Where  two  corporations,  under  a  business 
name,  which  they  use  when  acting  together, 
different  from  the  corporate  name  of  either,  is- 
sue a  policy  of  insurance  for  a  certain  amount, 
reciting  that  half  thereof  is  insured  by  each, 
tliey  may  be  garnished  under  that  name  for 
their  liability,  and  a  single  judgment  rendered 
against  them  in  that  name. 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Garnishment  by  Henry  M.  Ferry  against  the 
Cincinnati  Underwriters.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Bowen,  Douglas  &  Whiting,  for  appellant. 
Ed.  K.  Kane,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  sued  the  S. 
H.  Davis  Company  and  garnished  the  defend- 
ant, alleging  in  the  affidavit  that  It  Is  a  body 
corporate,  organized  and  existing  under  the 
laws  of  Ohio;  and  service  was  made  upon  J. 
C.  Burton  as  agent  of  the  company.  Defend- 
ant made  disclosure  by  Its  agent,  James  0. 
Barton,  admitting  an  indebtedness  to  the  S. 
H.  Davis  Company,  principal  defendant,  and 
rabsequently  an  amended  disclosure  was  filed, 
in  which  it  is  stated  that  defendant  is  not  a 


corporation,  but  It  is  farther  stated  that  the 
Cincinnati  Underwriters,  of  Cincinnati,  Ohio, 
is  the  business  name  used  by  the  Eureka  Fire 
&  Marine  Insurance  Company,  of  ClnclnnaU, 
Ohio,  and  the  Security  Fire  Insurance  Com- 
pany, of  Cincinnati,  Oliio,  while  doing  business 
Jointly,  and  that  each  of  these  insurance  com- 
panies is  a  corporation  organized  and  existing 
under  the  laws  of  Ohio.  This  amended  dis- 
closure further  admitted  an  indebtedness  on 
the  part  of  each  of  these  two  companies.  In 
the  sum  of  ^Hl.14,  subject  to  certain  prior 
writs  of  garnishment.  Certain  preliminary 
objections  are  made  to  the  proceedings  which 
we  think  It  not  necessary  to  discuss.  The  first 
is  ruled  by  Muncey  v.  Insurance  Office  (Mich.) 
67  N.  W.  502,  and  the  second  by  Wellover  v. 
Soule,  30  Mich.  481.  On  the  trial,  the  plahi- 
tiff  introduced  evidence  to  show  that  the  lia- 
bility to  the  principal  defendant  arose  upon  a 
policy  of  insurance  which  ran,  in  part,  as  fol- 
lows: "The  Cincinnati  Underwriters,  by  this 
policy  of  insurance,— the  Eureka  Fire  &  Ma- 
rine Insurance  Company,  of  the  city  of  Cincin- 
nati, and  the  Security  Fire  Insurance  Compa- 
ny, of  the  city  of  Ciucinuati,  each  acting  and 
contracting  for  Itself,  and  not  for  the  other,— 
in  consideration,  •  •  •  do  Insure  the  8.  H. 
Davis  Company  •  •  •  to  an  amount  not 
exceeding  two  thousand  dollars,  one-half  of 
said  amount  being  Insured  by  the  Eureka  Fire 
&  Marine  Insurance  Company,  and  one-half 
by  the  Security  Fire  Insurance  Company,  to 
the  following  described  property,  while  located 
and  contained  as  described  herein,"  etc.  De- 
fendant insists  that,  under  this  proof,  the  lia- 
bility shown  was  a  several  liability  on  the 
part  of  each  of  these  two  companies,  and  that 
no  Joint  Judgment  could  be  taken  against  both. 
2  How.  Ann.  St.  {  S002,  provides  that  "two  or 
more  persons,  severally  liable,  may  be  gar- 
nished in  the  same  action,  and  their  disclo- 
sures and  all  other  proceedings  shall  be  sev- 
eral, and  Judgment  shall  be  rendered  for  such 
sum  as  the  court  shall  order,  for  or  against 
each  severally,  and  execution  may  issue  ac- 
cordingly." Under  this  statute  It  was  held.  In 
Ball  V.  Young,  52  Mich.  476,  IS  N.  W.  225, 
that  two  or  more  cannot  be  held  as  garnishees, 
unless  the  liability  to  the  principal  debtor  Is 
Joint.  The  situation  of  this  case  Is  certainly 
unique.  It  is  conceded  by  defendant's  counsel 
tliat  a  corporation  may  have  several  names, 
and  can  be  sued  in  one  name  or  the  other,  and 
parol  evidence  introduced  to  identify  the  or- 
ganization. !3ee  Walrath  v.  Campbell,  28  Mich. 
111.  The  first  disclosure  In  this  case  shows 
that  the  Cincinnati  Underwriters  is  a  corpora- 
tion under  the  laws  of  Ohio.  The  amended 
disclosure  shows  that  this  is  a  mistake,  but 
that  Cincinnati  Underwriters  Is  the  business 
name  adopted  and  used  by  the  Eureka  Fire  & 
Marine  Insurance  Company  and  the  Security 
Fire  Insurance  Company,  and  that  an  indebt- 
edness exists  on  the  part  of  each  of  these  com- 
panies to  the  principal  defendant.  It  is  insist- 
ed, as  before  stated,  that  the  affidavit  in  gar- 
nishment should  have  alleged  several  liability 
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on  the  part  of  eaen  company.  But,  If  each 
liad  made  Itself  liable  to  be  sned  aa  the  Cin- 
cinnati Underwriters,  It  is  dlfflctilt  to  see  how 
this  was  necessary,  as  the  affldaylt  comd  do  no 
more  than  repeat  the  same  name  and  the  same 
allegation  of  Indebtedness.  It  is  clear  that, 
up  to  the  time  the  second  disclosure  came  In, 
the  plaintiff  was  not  In  fault  In  proceeding 
against  whoever  the  debtor  to  the  S.  H.  Davis 
Company  was  !■  the  name  of  the  Cincinnati 
Underwriters.  Nor  does  the  second  disclosure 
indicate  that  the  liability  of  the  two  Insurance 
companies  is  several.  It  states  tliat  the  Cin- 
cinnati Underwriters  Is  the  business  name  used 
by  the  companies  while  doing  business  Jointly; 
that,  prior  to  the  issue  of  the  writ  of  garnish- 
ment, the  two  companies,  each  corporation  as 
aforesaid.  Jointly,  under  the  business  name  of 
the  Cincinnati  Underwrtters,  issued  a  fire  in- 
surance p<^cy;  and  tliat  each  of  the  said  cor- 
porations was  Indebted  to  the  said  S.  H.  Davis 
Company.  It  is  only  on  the  trial  tliat  it  ap- 
pears that  the  liability  of  the  two  companies 
Is  several.  The  fact  remains  that  each  had 
done  business  in  the  name  of  the  Cincinnati 
Underwriters,  and  that  each  was  liable  to  suit 
In  that  name.  We  think  the  judgment  should 
be  affirmed.    The  other  Justices  concurred. 


HAMILTON  V.  HALL'S  ESTATE. 
(Supreme  Court  of  Michigan.     Dee.  24,  1806.) 

ThDSTS — ChEATION— EVIDEXCB. 

A  person,  after  telling  his  wife  to  ^ve  $1,- 
000  to  H.,  died,  leaving  all  his  proper^  to  his 
wife.  She  made  payments  from  time  to  time 
to  H.,  and  told  persons  that  she  should  follow 
her  husband's  wishes,  and  give  H.  1^1,000;  that 
she  should  give  it  in  small  payments,  so  U. 
would  use  it  for  her  own  personal  use,  though 
H.  wanted  it  all  at  once;  that  she  should  pay 
it  as  soon  as  she  could  make  arrangements; 
that  she  should  pay  interest  until  she  did  give 
it  to  her;  and,  finally,  that  she  should  give  $500 
of  it  when  certain  money  was  paid  her,  before 
which  time  she  died.  Uiid,  that  no  trust  was 
created. 

Error  to  circuit  court,  Wayne  county; 
Creorge  S.  Hosmer,  Judge. 

Claim  by  Sarah  M.  Hamilton  against  the 
estate  of  Sallua  J.  Hail,  deceased.  Judgment 
for  defendant,  and  claimant  brings  error. 
Affirmed. 

Bowen,  Douglas  &  Whiting,  tor  app^ant 
Conely  &  Taylor,  for  appellee. 

LONG,  C.  J.  The  claimant  presented  to 
the  commissioners  on  claims'  In  the  Wayne 
circuit  court  a  claim  against  the  estate  of 
the  deceased  for  the  sum  of  $1,000  and  in- 
terest thereon  at  the  rate  of  7  per  cent  per 
annum  from  May  13,  1890,  less  certain  cred- 
its. This  claim  was  disallowed  by  the  com- 
missioners, and  an  appeal  was  taken  to  the 
circuit  court  for  Wayne  county,  where  the 
court  directed  verdict  in  favor  of  the  estate. 

It  appears  that  Reuben  H.  Hall  died  tes- 
tate in  the  city  of  Detroit,  May  13, 1890,  leav- 


ing all  his  property  to  his  wife,  Salina  J. 
Hall,  against  whose  estate  the  claim  in  con- 
troversy is  presented.  He  had  no  children. 
Before  bis  death  he  told  his  wife  to  g:ive  to 
his  sister,  the  claimant  here,  the  sum  of  $1.- 
000.  It  is  contended  by  the  claimant  that, 
after  the  death  of  Reuben  H.  Hall,  his  wid- 
ow said  shewould  follow  her  husband's  wish- 
es, and  give  the  claimant  $1,000  out  of  the 
estate;  that  thereafter  Salina  J.  Hall  treat- 
ed the  $1,000  as  belonging  to  the  claimant; 
and  that  thereby  a  trust  was  created  in  favor 
of  claimant,  which  can  now  be  enforced 
against  said  estate.  In  order  to  determine 
that  question.  It  Is  necessary  that  some  of 
the  testimony  given  upon  the  trial  be  set 
forth.  Mr.  Houston  testified  that  Salina  J. 
Hall,  In  her  lifetime,  said  to  him  that  her 
husband  told  her,  before  his  death,  to  give 
his  sister,  Mrs.  Hamilton,  $1,000  out  of  bis 
estate.  Witness  stated:  That  he  bad  loan- 
ed money  for  Mrs.  Hall,  and  collected  inter- 
est on  It  when  due.  That  deceased  had  con- 
siderable property,  acquiring  tbe  greater  pw- 
tion  of  it  from  her  husband.  That  at  cer- 
tain times  she  told  him  to  pay  claimant  mon- 
ey as  interest  on  $1,000.  That  she  said  she 
would  pay  interest  on  the  money  while  she 
kept  it,  and  that,  at  different  times,  sbe  di- 
rected blm  to  pay  claimant  money  for  her. 
That  In  August,  1800,  he  paid  claimant,  for 
deceased,  $50;  in  November,  1891,  $25;  Sep- 
tember, 1891,  $60;  June,  18D2,*$25;  August, 
1892,  $20;  May,  1893.  $50;  July  21,  1888. 
$25;  July,  1894,  $10;  July,  1894,  $40;  and 
December,  1894,  $25.  That  he  made  these 
payments  out  of  interest  on  moneys  that  he 
had  collected  upon  loans  made  for  the  de- 
ceased, and  the  payments  were  made  with 
the  knowledge  of  the  deceased  and  by  her 
instructions.  The  witness  was  asked  to  state 
whether  Mrs.  Hall  ever  said  anything  In  re- 
gard to  why  she  did  not  give  the  whole  $1,- 
000  to  claimant  Immediately,  and  stated: 
"She  said  she  wanted  Mrs.  Hamilton  te  have 
this  money  for  her  own  benefit.  She  thought 
her  husband  owed  on  his  farm,  and,  if  she 
gave  her  the  $1,000,  he  would  turn  the  m<m- 
ey  in  in  payment  of  his  farm."  Counsel  then 
put  in  evidence  a  letter  addressed  to  Mrs. 
Hamilton  from  Mrs.  Hall,  under  date  of  De- 
cember 16,  1894,  as  follows:  "Dear  Sister: 
Please  explain  so  I  can  SMid  my  dues  first 
January,  whatever  they  are.  I  send  you 
check  for  $25,  and  I  hope  it  will  reach  you  In 
good  season  and  all  right  Would  have  sent 
It  before,  but  was  so  busy  for  several  days 
before  auntie  went  away  I  didn't  do  anything 
only  what  I  had  to.  Wish  you  would  8«id 
me  a  statement  of  what  you  have  had,  so  I 
can  see  If  it  tallies  with  mine."  Mary  Brin- 
ing was  called  as  a  witness,  and  stated  that 
deceased  told  her  she  was  to  pay  Mrs.  Ham- 
ilton $1,000;  that  she  didn't  have  tbe  mon- 
ey then,  but  would  pay  her  Just  as  80<m  as 
she  could  make  arrangements  and  get  It 
Witness  said:  "I  think  she  was  paying  inters 
est,  and  that  she  said  she  would  pay  ber  that 
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money  jvst  as  soon  ae  she  could  get  around 
to  It."  Mabel  Loomls  also  testified  as  fol- 
lovrs:  "She  said  Mr.  Hall  told  her  to  give 
Mrs.  Hamilton  $1,000,  and  that  she  would 
give  It  to  her  as  soon  as  she  could,  and 
would  give  her  the  Interest  on  it  until  she 
did  glre  it  to  her.  She  said  that  was  Mr. 
Hall's  wish."  John  W.  O'Keefe  testified: 
"Well,  she  said  there  was  no  particular  time 
that  she  was  obliged  to  give  it  to  her,  only 
she  was  going  to  give  it  to  her  Just  as  she 
saw  fit,— saw  that  she  could;  IJiat  Mrs. 
Hamilton  wanted  her  to  give  it  to  her  all  at 
once,  but  she  would  not  do  that,  but  she 
wanted  to  give  it  to  her  in  small  payments 
along,  80  that  Mrs.  Hamilton  would  use  It 
for  her  own  personal  use.  *  •  •  She  said 
she  was  going  to  pay  her  interest  on  it." 
Mary  K.  West  testified  about  a  talk  she  bad 
with  Mrs.  Hall,  in  which  she  stated:  "He 
wanted  her  to  give  Mrs.  Hamilton  a  certain 
sum  of  money.  She  did  not  say  to  me  bow 
much.  She  says:  'I  am  going  to  give  Sade 
$1,000,  but  I  am  not  going  to  give  it  to  her 
right  away,  because  Mr.  Hall  didn't  want  me 
to  cramp  myself;  but  I  shall  pay  her  interest 
until  I  get  around  to  pay  It  to  her.' "  The 
witness  further  testified  to  certain  goods  that 
were  bought  by  Mrs.  Hall  and  sent  to  Mrs. 
Hamilton,  and  said  that  Mrs.  Hall  said  to 
ber:  "This  is  to  be  applied  on  Interest." 
The  witness,  speaking  of  another  occasion, 
when  she  had  a  conversation  with  the  de- 
ceased, said  that  Mrs.  Hall  told  her  that  she 
had  $1,000  coming  to  her,  and  she  believed, 
when  she  got  it,  she  would  give  Sade  $500  of 
it  for  her  next  birthday.  The  witness,  con- 
tinuing, says:  "And  she  says:  'What  do  you 
think  about  It?'  I  says:  'Well,  if  you  have 
got  to  pay,  I  would  get  it  off  my  hands,  and 
be  done  with  it.  You  are  paying  interest  on 
it  now.  Why  not  have  it  through  with?' 
She  says:  'I  believe  I  will,  and,  when  be 
pays  me  the  first  of  May,  I  will  give  her  $500 
of  it.'-  But  she  died  before  then.  That  was 
tbe  January  before  she  died."  This  is  sub- 
stantially all  of  the  testimony  relating  to  the 
subject  of  the  fund. 

The  only  question  relating  to  this  branch  of 
the  case  is  whether  the  claim  can  be  sus- 
tained as  a  declaration  of  trust  It  is  claimed 
by  defendant  that  there  was  no  consideration 
for  the-  alleged  declaration  of  trust;  that,  if 
made,  It  was  purely  voluntary;  and  that,  un- 
der tbe  tacts  shown,  if  a  trust  exists,  it  is 
merely  executory.  It  is  contended  upon  tbe 
IMirt  of  tbe  claimant  that  the  evidence  In  the 
rase  is  clear  and  explicit  that  SaUna  J.  Hall, 
iu  her  lifetime,  declared  herself  voluntarily, 
by  parol,  to  be  trustee  for  the  sum  of  $1,000 
rpceived  by  her  from  her  husband  for  tbe  use 
and  benefit  of  Sarah  M.  Hamilton,  and  that 
sbe  treated  this  sum  as  belonging  to  the  claim- 
ant, and  paid  her  interest  upon  it  as  claim- 
ant's money,  and  that  by  so  doing  sbe  passed 
the  title  to  it  to  Sarah  M.  Hamilton,  retaining 
in  herself  only  tlio  legal  title  and  the  right  to 
control  tbe  fund  as  trustee  during  ber  lifetime 


for  the  use  and  benefit  of  claimant;  that  is, 
that  the  trust  was  an  executed  one,  and  Is  not 
purely  executory.  The  distinction  between  ex- 
ecuted and  executory  trusts  is  plainly  pointed 
out  in  Gaylord  v.  City  of  Lafayette,  115  Ind. 
42.3,  17  N.  E.  899,  where  it  is  said:  "A  trust 
may  be  said  to  be  executed  when  it  has  been 
perfectly  and  explicitly  declared  In  a  writing, 
duly  signed,  In  which  the  terms  and  conditions 
upon  which  the  legal  title  to  tbe  trust  estate 
has  been  conveyed  or  Is  held,  and  the  final  In- 
tention of  the  creator  of  tbe  trust  in  respect 
thereto,  appear  with  such  certainty  that  noth- 
ing remains  to  be  done  except  that  the  trus- 
tee, without  any  further  act  or  appointment 
from  the  settlor,  carry  Into  effect  the  inten- 
tion of  the  donor  as  declared.  In  such  a  case, 
even  though  there  was  no  valuable  considera- 
tion upon  which  the  trust  was  originally  de- 
clared, a  court  of  chancery  will  enforce  it  in 
favor  of  one  whose  relation  to  the  donor  was 
such  as  to  show  a  good  or  meritorious  consid- 
eration. Where,  however,  property  has  been 
conveyed  upon  a  trust  the  precise  nature  of 
which  is  imperfectly  declared,  or  where  the 
donor  reserves  the  right  to  define  or  appoint 
the  trust  estate  more  particularly,  although  it 
may  be  apparent  that  the  creator  of  the  trust 
has  in  a  general  way  manifested  his  purpose 
ultimately,  at  a  time  and  In  a  manner  there- 
after to  be  determined,  either  by  himself  or 
by  the  trustee,  to  bestow  the  property  upon  a 
person  named,  the  trust  is  incomplete  and  ex- 
ecutory, and  not  within  the  Jurisdiction  of  a 
court  of  chancery;  the  rule  being  that  courts 
of  equity  will  not  aid  a  volunteer  to  carry  in- 
to effect  an  imperfect  gift  <m:  an  executory 
trust."  It  is  not  contended  by  counsel  for  the 
estate  that  in  this  case  a  written  declaration 
of  the  trust  was  necessary,  the  fund  belnc 
personal  property.  Such  a  trust  may  be  creat- 
ed by  parol.  Crissman  v.  Crissman,  23  Mich. 
216;  Bostwick  v.  Mahaffy,  48  Mich.  342,  12 
N.  W.  192.  But  it  is  contended  that,  in  order 
to  establish  a  parol  trust,  the  evidence  must 
be  very  clear  and  satisfactory,  and  find  Bome 
support  In  the  surrounding  circumstances  and 
in  the  subsequent  conduct  of  tbe  paitics.  This 
rule  is  sustained  by  the  case  above  cited,  as 
well  as  In  Allen  v.  Withrow,  110  U.  S.  119,  S 
Sup.  Ct  617;  Bailey  v.  Irwin,  72  Ala.  503; 
Perry,  Trusts,  H  77,  86.  To  create  a  tnist, 
where  the  donor  retains  the  property,  the 
acts  or  words  relied  upon  must  be  unequivocal. 
Young  V.  Young.  80  N.  Y.  422;  27  Am.  & 
Eng.  Enc.  Law,  p.  56,  and  cases  there  cited. 
And  this  rule  applies  with  peculiar  force 
where  It  is  claimed  that  the  donor  constituted 
himself  trustee.  WUUaras  v.  Yager,  01  Ky. 
282,  15  S.  W.  660.  In  Beaver  v.  Beaver,  117 
N.  Y.  421,  22  N.  E.  940,  which  was  cited  with 
approval  by  this  court  in  O'Neil  v.  Green- 
wood, 64  N.  W.  511,  It  was  held  that,  "to 
constitute  a  trust,  there  must  be  either  an  ex- 
plicit declaration  of  trust,  or  circumstances 
which  show  beyond  reasonable  doubt  that  a 
trust  was  intended  to  be  created."  The  mere 
declarations  of  an  Intention  or  purpose  to 
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crc-ate  a  trust  which  Is  not  carried  out  are  of 
no  value,  and  a  mere  agreement  or  statement 
of  an  intent  to  make  a  gift  in  the  future  is  not 
sufficient  It  must  be  such  that,  from  the  time 
it  Is  made,  the  beneficiary  has  an  enforceable 
equitable  Interest  In  the  property,  contingent 
upon  nothing  except  the  terms  imposed  by  the 
declaration  ot  the  trust  itself.  The  rule  in  re- 
lation to  the  creation  of  trusts  is  well  stated 
in  Hay  v.  Simmons,  11  R.  I.  266,  as  follows: 
"A  person  need  use  no  particular  form  of 
words  to  create  a  trust  or  to  make  himself  a 
trustee.  It  is  enough  if,  having  the  property, 
he  conveys  it  to  another  in  trust,  or  (the 
property  being  personal)  if  he  unequivocally 
declares,  either  orally  or  in  writing,  that  he 
holds  it  in  prsRsenti  in  trust  or  as  a  trustee  for 
another."  Many  cases  are  cited  in  support  of 
(his  proposition.  The  general  rule  is  laid 
down  in  Perry,  Trusts,  g  86,  as  follows: 
"When  a  person  sul  Juris,  orally  or  in  writ- 
ing, explicitly  or  impliedly  declares  tliat  he 
holds  personal  property  in  praisentl  for  anoth- 
er, he  thereby  constitutes  himself  an  express 
trustee." 

From  an  examination  of  the  testimony  in 
this  case,  it  is  evident  that  no  trust  was  ever 
created,  and  the  most  that  can  be  said  of  It 
la  that  it  was  the  intent  of  Mrs.  Hall  at  some 
future  time  to  give  to  Un.  Hamilton  the  sum 
of  $1,000.  But  counsel  contends  that  the  pay- 
ment of  interest,  and  the  promise  to  pay  in- 
terest in  the  future,  evidences  the  setting 
apart  of  the  fund  as  the  money  of  Mrs.  Ham- 
ilton. We  think  not  Mr.  O'Keefe  testified, 
upon  that  point  that  Mrs.  Hall  said  that  there 
was  no  particular  time  she  was  obliged  to  give 
It  to  Mrs.  Hamilton,  only  she  was  going  to 
give  It  to  her  as  she  saw  fit,— saw  that  she 
could;  that  Mrs.  Hamilton  wanted  her  to  give 
It  to  her  all  at  once,  bat  she  would  not  do 
that;  she  wanted  to  give  it  to  her  In  small 
amounts  along,  so  that  Mrs.  Hamilton  would 
use  It  for  her  own  personal  use.  It  appears, 
therefore,  very  plain  that  there  was  no  fund 
set  apart,  and  the  payments  made,  whether 
of  principal  or  interest  were  only  to  help 
Mrs.  Hamilton  as  her  needs  demanded.  It  is 
evident  that  there  was  an  intent  on  the  part 
of  Mrs.  Hall  to  make  a  gift  at  some  indefinite 
time  in  the  future,  but  she  set  apart  no  fund 
for  that  purpose.  It  is  very  different  from  the 
case  of  O'Neil  v.  Greenwood  (Mich.)  64  N. 
W.  511.  There  Mr.  WiUey  intended  to  set 
apart,  and  did  set  apart,  the  notes  and  cer- 
tificates as  the  property  of  Lavolette  O'Neil 
and  Calista  Warner,  though  he  retained  pos- 
session of  them  and  appropriated  the  Income. 
At  his  death  he  left  the  fund  intact  as  evi- 
dence of  the  execution  of  the  trust.  The  tes- 
timony here  falls  far  short  of  establishing  an 
executed  trust,  one  which  can  be  enforced. 
Under  this  evidence  we  think  it  could  hardly 
be  contended  that  Mrs.  Hamilton  could  have 
enforced  the  agreement  against  Mrs.  Hall 
daring  her  lifetime,  and  the  court  was  not  in 
error  In  holding  that  no  trust  was  ever  creat- 
ed, and  very  properly  directed  verdict  and 


judgment  in  favor  of  defendant  That  Judg- 
ment must  be  affirmed.  The  other  Justices 
concurred. 


ANGELL  V.  CORTRIGHT. 

(Supreme  Court  of  Michigan.     Dec.  18, 1896.) 

DiuiNS— Application  tor  Clkasino— SorpiciKKcr 

—  Taxation. 

1.  An  application  for  cleaning  a  drain,  which 
is  signed  by  eight  persons,  and  recites  that  fire 
of  them  (giving  the  names)  are  owners  of  lands 
that  were  assessed  for  benefits  in  the  constmc- 
tion  of  the  drain,  and  are  owners  of  land  liable 
to  be  assessed  for  the  cleaning,  and  that  the 
drain  needs  cleaning,  Is  sufficient  under  Pub. 
Acts  1893,  No.  203,  c.  8,  S  1,  providing  that 
whenever  a  drain  needs  cleaning,  any  five  free- 
holders of  the  township,  one  or  more  of  whom 
shall  be  owners  of  land  liable  to  assessment  for 
the  cleaning,  may  make  application  to  the  com- 
missioner by  whom  the  drain  was  constructed, 
setting  forth  the  necessity  for  cleaning  it 

2.  Landowners  cannot  defeat  a  tax  for  clean- 
ing a  drain  where  the  contract  was  simply  for 
the  cleaning,  on  the  ground  that  in  performing 
the  work  the  contractors  increased  the  width 
of  the  drain. 

Error  to  circuit  court,  Clinton  cotinty; 
Frank  D.  M.  Davis,  Judge. 

Action  by  Oliver  S.  Angell  against  James 
Cortrlght  to  recover  back  money  paid  for 
taxes  for  drainage  purposes.  Judgment  for 
defendant  and  plaintiff  brings  error.  AfiOrm- 
ed. 

Fedewa  &  Walbridge,  for  appellant  Spanl- 
dlng  &  Norton,  for  appellee. 

LONG,  C.  J.  The  plaintiff,  and  John  Wei- 
land  and  Egbert  Hurd,  his  assignors,  were  as- 
sessed $130  for  cleaning  out  and  widening 
what  is  known  as  the  "Gunderman  Lake  and 
Prairie  Creek  Drain,"  in  Dewitt  Clinton  coun- 
ty, for  the  year  1895.  On  the  2d  day  of 
March  the  parties  paid  such  taxes  to  the  de- 
fendant township  treasurer  under  protest 
These  protests  were  signed  by  the  parties, 
and  it  appears  that  prior  to  the  payment  of 
the  taxes  the  defendant  had  seized  and  taken 
into  his  possession  some  personal  property  be- 
longing to  John  Welland,  for  the  pnrjjose  of 
satisfying  the  payment  of  the  tax,  and  also 
threatened  to  take  some  of  the  personal  prop- 
erty of  Egbert  Hurd  for  the  payment  of  his 
said  taxes;  and  that  prior  to  the  commence- 
ment of  suit  these  parties  assigned  their 
claims  to  the  plaintiff.  On  the  trial  it  was 
contended  by  the  plaintiff  that  the  applica- 
tion for  cleaning  out  the  drain  was  Illegal,  In 
that  It  did  not  recite  that  the  application  was 
made  to  the  commissioner  by  whom  the  drain 
was  constructed,  or  to  his  successor  in  office, 
and  that  the  application  did  not  set  tottb 
that  five  applicants  are  freeholders  of  the 
township  in  which  said  drain  is  situated;  (2) 
that  the  drain  was  widened  beyond  Ita  origi- 
nal width;  (3)  that  the  contracts  for  doing 
the  work  were  let  for  a  drain  IVi  feet  slope 
to  one  foot  rise,  and  paid  for  on  that  basis, 
while  In  fact  the  work  was  actually  perform- 
ed on  the  basis  of  one  foot  slope  to  one  foot 
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rise;  (4)  that  there  was  a  frandnlent  arrange- 
ment between  the  commissioner  and  the  con- 
tractors, by  which  the  taxpayers  were  de- 
frauded of  large  sums  of  money.  On  the  trial 
the  court  directed  a  verdict  in  favor  of  the 
4lefendant 

The  statute  under  which  the  petition  was 
made  Is  section  1,  c.  8,  Act  No.  203,  Pub.  Acts 
1893,  and  provides:  "Whenever  a  drain  or 
Any  portion  thereof  needs  cleaning  out, 
straightening,  deepening,  widening  or  extend- 
ing, any  five  freeholders  of  the  township  or 
townships  in  which  such  drain  Is  situated, 
one  or  more  of  whom  shall  be  owners  of  land 
liable  to  the  assessment  for  benefits  In  the 
-cleaning  out,  deepening,  straightening  or  ex- 
tending, as  the  case  may  be,  may  make  ap- 
plication in  writing  to  the  commissioner  by 
whom  it  was  constructed  or  to  his  successor 
in  office,  setting  forth  the  necessity,"  6tc. 
The  application  for  the  cleaning  out  of  this 
4lrain  Is  signed  by  eight  persons,  and  recites 
tliat  five  of  them— giving  their  names— are 
owners  of  lands  that  were  assessed  for  bene- 
fits in  the  construction  of  the  drain,  and  are 
now  owners  of  land  liable  to  be  assessed  for 
benefits  in  the  cleaning  out  of  the  drain;  and 
that  the  drain  needs  cleaning  out  to  its  full 
-capacity  its  entire  length.  Counsel  for  plain- 
tiff contends  that  the  case  of  Xlnsman  v. 
Probate  Judge,  82  Mich.  5C2,  46  N.  W.  780, 
settles  the  rule  that  the  application  was  in- 
sufficient. In  that  case  the  petition  did  not 
show  that  one  or  more  of  the  petitioners  were 
assessed  for  the  construction  of  the  two 
drains  which  they  asked  to  have  widened 
and  deepened,  and  It  was  held  that  the  stat- 
ute required  this,  and  such  requirement  was 
Jurisdictional.  That  proceeding  was  had  un- 
der Act  No.  233,  Pub.  Acts  1889.  As  has  been 
seen,  the  petition  in  the  present  case  shows 
that  five  petitioners  were  assessed  for  bene- 
fits for  the  original  construction,  and  that  all 
of  them  held  land  liable  to  be  assessed  for 
the  improvement.  We  think  there  is  no  show- 
ing that  the  drain  vvas  widened  beyond  its 
original  width.  The  contracts  under  which 
the  cleaning  out  was  done  appear  to  have 
been  destroyed  after  all  the  work  had  been 
-completed;  but  It  was  shown  that  the  con- 
tracts referred  to  a  diagram  made  of  the 
ditch  before  the  letting  of  the  contracts,  and 
after  the  surveys  had  been  made;  and  that 
a  certain  portion  was  to  be  of  the  dimensions 
of  1  foot  slope  to  1  foot  rise,  and  another  por- 
tion, VA  feet  slope  to  1  foot  rise;  and  there 
is  no  showing  but  that  these  were  the  dimen- 
sions of  the  original  ditch.  There  is  no  evi- 
dence that  the  contracts  were  let  upon  any 
different  basis  than  that  shown  in  the  dia- 
gram, and,  whatever  the  contractors  may 
have  done  in  the  construction  of  the  drain  In 
making  it  wider  can  in  no  manner  affect  the 
plalnturs  rights,  as  the  contracts  were  let 
simply  for  the  cleaning  of  the  old  ditch,  and 
In  accordance  with  the  diagram.  There  Is 
not  a  particle  of  evidence  in  the  record  that 
there  was  collusion  between  the  commission- 


er and  the  contractors  by  which  the  taxpay- 
ers of  the  township  were  defrauded.  The 
Judgment  below  Is  affirmed.  The  other  Jus- 
tices concurred. 


HOPE  et  aL  v.  DELAWARB  &  H. 

CANAL  CO. 

(Supreme  Court  of  Michigan.     Dec.  18,  1890.) 

Cakkiebs  ov  Fbkiobt  —  Breach  or  Contbact  — 
Damages. 
Defendant  gave  a  bill  of  lading  for  two 
car  loads  of  goods  "to  the  order  of  C,  Detroit, 
Mich.  Notify  H.  &  Co.,"  which  bill  contained 
a  provision  that  defendant  should  not  he  liable 
for  delay  after  delivery  to  a  connecting  carrier. 
Defendant  delivered  the  cars  to  another  carrier, 
who  separated  and  sent  them  to  their  destina- 
tion over  different  lines,  whereby  one  car  was 
delayed  for  a  month,  at  the  end  of  which  time 
H.  &  Co.  were  notified  that  the  goods  had  ar- 
rived, and  were  in  storage,  from  which  they 
refused  to  tase  them  until  the  storaee  wan 
paid.  The  goods  remained  there  until  sold  for 
charges.  Held,  that  the  Initial  carHer  was  not 
liable  therefor. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Prazer,  Judge. 

Action  by  Mark  F.  Hope  and  others  against 
the  Delaware  &  Hudson  Canal  Company  for 
breach  of  contract  of  <^rrlage.  From  a  Judfr- 
ment  In  favor  of  defendant  on  a  verdict  di- 
rected by  the  court,  plaintiffs  appeal.  Af- 
firmed. 

One  James  Cavanaugh  was  the  owner  of 
96  bales  of  woolen  rags,  deposited  with  the 
defendant  company  at  Plattsburg,  N.  Y.  He 
sold  them  to  the  plaintiffs,  who  were  engaged 
In  bustaiesB  at  Detroit,  Mich.  The  defendant 
was  the  original  shipper.  It  gave  a  bill  of 
lading  to  Cavanaugh,  on  the  face  of  which 
was  written:  "To  the  order  of  James  Cava- 
naugh, Detroit,  Mich.  Notify  M.  F.  Hope  & 
Co."  It  contained  the  agreement  that  the  de- 
fendant "shoidd  not  be  held  liable  for  the 
loss  of  the  property,  or  for  any  damage  or  In- 
Jury  to  It,  or  for  any  delay  In  the  delivery 
thereof  by  any  other  carrier,  cartman,  or 
frelghtman,  whether  such  loss,  damage,  or  de- 
lay resulted  from  the  carelessness  or  negli- 
gence of  said  company,  its  agents  or  serv- 
ants, after  the  same  has  been  delivered  at  tbe 
company's  warehouse.  In  accordance  with 
said  directions,  or  after  delivery  to  the  con- 
necting carrier."  The  goods  were  shipped 
In  two  cars,  September  26,  1892.  The  two 
cars  were  transported  by  the  defendant  In  the 
same  tmin.  and  delivered  to  the  Delaware, 
Lackawanna  &  Western  Railway  Company, 
the  connecting  carrier,  and  by  this  carrier 
were  conveyed  to  Buffalo,  N.  Y.,  where  In 
some  way  the  two  cars  were  separated,  one 
being  shipped  over  the  Grand  Trunk  Rail- 
way, and  the  other  over  the  Lake  Shore  & 
Michigan  Southern  Railway.  The  blU  of  lad- 
ing, with  draft  attached  for  purchase  price, 
was  forwarded  by  Cavanaugh  to  a  bank  In 
Detroit  In  the  forepart  of  October  plaintiff 
called  up  the  Grand  Trunk  Railway  by  tele- 
phone, and  Informed  the  freight  agent  that 
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tbey  expected  thlB  mercbandlae  from  Pliitta- 
burg.  When  the  Smt  car  came,  plaintiffs 
wffl-e  nodfled.  Plalntlfla  then  paid  the  dralt. 
received  the  bill  of  lading,  delivered  it  to  the 
Grand  Trunli  Railway  Oompany,  and  received 
the  merchandise.  About  the  same  time  the 
other  car.  load  was  received  by  the  Lake 
Stiore  &  Michigan  Southeru  RaRway  Com- 
pany. The  waybill  contained  no  Instractions 
to  noti^  plaintiffs.  This  bill  was  dated  Oc- 
tober 4tb,  and  shows  that  the  car  was  re- 
ceived by  the  Lake  Shore  &  Michigan  South- 
ern Hallway  Company  from  the  Delaware, 
I^ckawauna  &  Western  RaUway  Company 
at  Buffalo.  This  waybill  was  made  oat  at 
Buffalo.  The  Lake  Shore  &  Michigan  South- 
em  Railway  Company  notlfled  the  eonsignee, 
James  Cavanaugh,  by  mail,  of  tbe  arrival  of 
the  goods,  but  did  not  find  any  auch  party, 
and  after  some  days  turned  the  goods  over  to 
the  Morton  Storage  Company  for  keephig. 
October  29th  they  received  notice  to  notify 
plaintiffs.  This  was  done,  wh^-eupen  plain- 
tiffs went  to  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  and  Informed  its 
agent  that  they  were  willing  to  take  the 
goods  If  the  company  would  pay  the  storage. 
The  agent  of  this  company  declined  to  deliv- 
er the  goods  without  the  bill  of  lading.  The 
agent  of  the  Grand  Trunk  Railway  Company 
refused  to  surrender  the  bill  of  lading.  The 
freight  departments  of  the  two  roads  were 
only  two  blocks  apart.  Plaintiffs  did  not  ap- 
ply to  the  storage  company  for  the  goods,  nor 
tender  the  amount  of  freight  and  «ttjraeo 
charges.  The  goods  remained  with  the  storage 
company  for  25  months,  when  they  were  sold 
for  the  charges  against  them.  Plaintiffs'  suit 
is  planted  upon  the  alleged  negligence  of  the 
defendant  In  the  transportation  of  the  goods. 
The  original  declaration  charges  tbe  nesW- 
gence  to  be  In  "Improperly  marking  the  cars 
containing  said  woolen  rags,  and  in  Improper- 
ly billing  the  same."  Upon  the  trial  plaintiffs 
were  permitted  to  amend  by  adding  tbe 
words,  "And  not  then  and  there  Inserting  the 
words,  'Notify  M.  P.  Hope  &  Co.'"  The 
court  directed  a  verdict  for  the  defendant 

llaug  &  Yerkes  (Alfred  Lucking,  of  coun- 
sel), for  appellants.  F.  E.  Rankin  and  Geer 
&  WiUtams.  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
instruction  was  correct  Plaintiffs  tttHoA  to 
show  any  negligence  on  the  part  of  the  de- 
fendant, or  any  violation  of  the  contract  of 
carriage.  There  is  no  showing  that  Mr.  Cav- 
anaugh instructed  the  defendant  to  ship  by 
any  particular  route.  It  therefore  fully  per- 
formed Its  contract  by  shipping  the  goods  in 
the  usual  manner.  It  was  not,  therefore.  Its 
fault  that  tbe  can  were  aepamted  at  Buffa- 
lo. There  is  no  Bhowlng  that  tbe  waybill  of 
tbe  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  was  made  by  the  defendant, 
or  under  Its  Instruction.  If  there  were  direc- 
tions to  place  upon  tbe  waybill,  "Notify  M. 


F.  Hope  A  Co.,"  theie  Is  no  testlinany  ttaar 
this  was  not  upon  tbe  waybill  made  ont  by 
the  defendant  «tver  Its  own  road.  What  tes- 
timony  there  is  npen  the  point  indicates  that 
It  was  there,  and  that  the  omiBsion  occurred 
at  Buffalo.  The  agent  of  the  Lake  Sbore  & 
Michigan  Southern  Railway  Company— a  wit- 
ness for  plalDtiffe— testified  that  he  get  notice 
from  Buffalo  to  notify  platatitCs.  Each  car- 
rier made  out  its  own  waybill,  and  the  defend- 
ant cannot  be  held  liable  tmder  Its  coatract 
with  Cavanaogh  for  apy  faflure  on  the  part 
«t  any  succeeding  carrier  to  make  out  a 
iwoper  one.  If,  however,  there  were  such 
testimony,  ttts  would  not  render  the  defend- 
ant liable  for  the  valve  of  tlie  goods.  Tliore 
-was  a  delay  of  three  wwiks  after  their  ar- 
rival in  notifying  the  plaintiffs.  In  any 
evenrt,  the  defendamt  could  %e  liable  only  Cor 
Sie  damages  caused  by  this  delay,  which 
TjtalntifCs  claim  was  fl4,— the  storage  char- 
ges. The  rerdy  to  this  daim  is  that  plaintiffs 
have  not  paid  it,  and  have  smde  no  snch  daim 
in  their  dedaratlon.  It  is  dear  that  the  de- 
fendant is  not  responslWe  for  what  oecun*ed 
after  the  arrival  of  the  goods  at  their  destina- 
tion and  notice  thereof  to  plaintiffs.  6ome- 
body*B  stupidity  or  unjustlfiairfe  cond\iet  is 
responsible,  but  whedier  It  be  the  faiHt  of 
plaintiffs,  or  of  either  or  both  o*  the  railway 
companies,  yre  need  not  determine.  It  is  only 
essential  for  the  determination  of  tills  salt  to 
say  that  no  blame  rests  upon  defendant 
Judgment  afflrn>ed. 


MOORE.  J.,  did  not  sit 
tices  concurred. 


TbB  other  Jus- 


BMITH  V.  PKGG. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 

FOBXCLOSURB  DECREE— ACTIOS  FOR  DbFICIKXCI— 
LiMITATIOir. 

Under  How.  Ann.  St.  S  8786,  providing 
that  an  action  on  a  decree  shall  be  brougiit 
within  10  years  'Hrfter  the  entry"  thereof,  the 
10  years  begins  to  run  agalnat  the  right  to  re- 
cover a  deficiency  after  a  sale  under  a  fore- 
closure decree  from  the  date  of  the  decree  of 
salp,  and  sot  from  the  filing  of  the  pqxrt  of 
sale,  or  the  order  affirming  such  report  (II<m-. 
Ann.  St.  i  6702)  and  directing  the  payment  of 
any  defidency. 

Appeal  from  drcuit  court,  Ciasa  county.  In 
chancery;  OrviUe  W.  Coolldge,  Judge. 

Bill  by  Luther  Smith  against  Abijah  Pegg 
for  a  defidency  after  mortgage  foreclosure, 
sale.  From  a  decree  dismissing  tbe  bill, 
plaintiff  appeals.    Affirmed. 

On  July  14,  1884,  a  decree  of  foreclosure 
was  made  In  a  suit  broogbt  by  the  com- 
plainant against  defendant  Pegg  and  wife 
and  one  Lindsay.  Pcgig  bad  execot-ed  tb<> 
note  and  mortgage  upon  tbe  real  estate  de- 
scribed in  tbe  bUl  of  oomplaint,  and  w«i< 
tlieref  ore  personally  liable.  The  decree  found 
that  defendant  Pegg  was  indebted  to  the 
complainant   In   the   sum    of  $812.    and   de- 
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creed  that  be  pay  the  sase  to  complaliiaQt 
on  or  before  Jvly  22,  1864;  aiat,  in  default 
of  paymeat,  ttie  lands  tie  aold;  that  the 
commissioner  report  the  amouxtt  of  the  de- 
ficiency; and  that,  upon  the  coming  In  and 
confirmation  of  the  report,  defendant  Pegg 
pay  the  amount  of  such  d^dency.  The 
laud  was  sold  under  the  decree,  commla- 
Bloners'  deed  executed,  and  report  of  the 
commlBBloner  flied  November  8,  1884,  tdiow- 
tng  the  deAclency  to  be  $611.12,  and  decree 
enrolled  the  same  day.  Ho  further  itroceed- 
ingi  were  taken  by  the  Aefeoidant  to  collect 
the  defleleBcy  until  the  filing  of  thte  blU,  Sep- 
tember ao,  ISM.  The  bill  is  an  ariglnal  one. 
Instead  of  tbe  asuBl  petitimi  for  ooaflrmanoe 
of  the  sale  and  decree  or  erder  for  the  defi- 
ciency. The  reasoB  for  filing  an  ariglnal  bill 
is  that  the  iUes  in  the  case  were  lo«t.  They 
were,  however,  found,  and  prod  need  at  the 
bearing.  The  prayer  of  the  bill  is  for  a  de- 
cree for  Bucb  deficiency  awl  an  execution 
therefor.    The  biU  was  dismissed. 

Kdward  Bacon,  for  appellant.  F.  J.  Atwell, 
for  appellee. 

GStAXT,  J.  (after  staUng  the  facts).  The 
defease  iuteivoBBd  Is  the  statute  of  llmlta- 
tioas,  which  tlte  defendant  Insists  began  to 
run  fMsn  the  date  of  the  decree,  July  21, 1884, 
and  the  complainant  insists  did  not  com- 
mpQce  to  ma  until  the  filing  of  the  seport,  or 
nntil  after  an  order  had  been  eateced  caa- 
fii-ming  the  refiort  of  sale  and  directing  the 
imyment  of  deficiency,  under  How.  Ann.  St. 
t  U7«2.  The  statute  of  limitations  provides: 
••Kvery  action  upon  a  •  •  •  decree  hereto- 
fM'e  rendered  or  hereafter  to  be  rendered  in 
a  court  of  record  •  •  •  of  this  state 
»  *  •  shall  be  brought  within  ten  years 
after  the  entry  of  the  •  •  •  decree,  and 
not  afterwards."  How.  Ajin.  St  |  STM.  The 
original  decree  In  a  foreclosure  suit,  Oxlng 
the  amount  die  and  ordering  a  sale.  Is  a  final 
decree,  from  which  an  appeal  will  lie,  and  is 
the  decree  fixed  by  the  statute  of  limitations. 
If  the  mortgagor  does  not  choose  to  pay  this 
decree,  he  may  let  the  land  be  sold,  and  tbe 
amount  realised  will  be  credited  upcm  the 
decree.  The  decree  is  an  adjudication  of  the 
amooat  due.  It  Is  final  and  conclusive,  un- 
less an  appeal  is  talcen.  Subsequent  pay- 
ments, whether  voluntary  or  by  the  sale  of 
the  property,  do  not  affect  the  time  when 
the  statute  begins  to  run.  It  Is  true  that  the 
personal  liability  caanot  be  enforced  until 
ilie  sale  is  made  and  report  thereof  fiied. 
MIckle  r.  Maxfield,  42  Mich.  309,  S  N.  W.  918; 
Shields  V.  RiopeUe,  68  Mich.  462,  30  N.  W. 
M.  The  right  to  an  execution  is  suspeoded 
until  tills  is  done.  A  stay  of  execution  of  a 
Juc^ment  at  law  does  not  postpone  the  rua- 
niag  of  tbe  statute  till  the  stay  expiree.  If 
the  complainant's  construction  be  the  correct 
<me,  he  may  postpone  indefinitely  the  run- 
ning of  tbe  statute,  either  by  itofslectlng  to 
seilj  or  to  have  the  sole,  when  nuide,  con- 


fitmod.  By  implication,  at  least,  the  rule  is 
settled  In  Wallace  v.  Field,  56  Mich.  8,  22 
N.  W.  81,  in  which  it  was  said:  "The  com- 
plainant had  ten  years  after  the  decree  with- 
in which  to  make  his  claim  by  execution." 
While  the  point  was  not  directly  Involved  Id 
that  case,  yet  it  Is  a  plain  declaration  by  the 
court  of  their  construction  of  the  statute,  and, 
we  think,  states  tbe  correct  rule.  The  decree 
is  afilrmed,  with  costs.  The  other  Justices 
concurred. 


KNAUSS  T.  MAJOB. 

(Bnppane  Court  of  Micfaican.     I>ec  18,  1896.) 

WAasAirrr  or  Kote— EsroKOBMBNT. 

Where  the  holfler  of  a  note  rtates  poghive- 
ly  that  it  is  good,  and  diot  its  maker  is  ftiuiB- 
i^lly  pespoBsible,  and  a  purchaser  takes  (die 
note  in  reliance  on  the  statement,  and  the  note 
proves  worthless,  the  statement  la  a  verbal 
warranty,  on  which  tbe  purchaser  can  peoover 
without  vrosecuttaic  the  ooileetion  of  tbe  aote. 

Error  to  circuit  court,  St.  Joseph  county; 
George  Ii.  Vaple,  Judge. 

Action  by  ticvl  3.  KnausB  against  Isaac  D. 
Major  on  a  verbal  warranty.  From  a  Judg- 
ment in  favor  of  plalntifT,  defendant  brings 
error.     Affirmed. 

Plalntltf  brought  suit  upon  aa  aliegad  VierbaJ 
warranty  in  the  sale  of  a  promiasory  iiote. 
The  court  Instructad  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  that  the 
defendant  represented  er  stated  to  plaintiff 
that  the  note  was  good  and  all  right,  and  the 
maker  thereof  was  financially  responsible, 
and  that  such  statements  or  representations 
were  made  with  the  Intention  that  the  plain- 
tiff should  believe  it  to  be  true,  and  plaintiff 
Felled  upon  such  statement,  and  was  thereby 
Induced  to  take  the  note,  relying  upon  the 
re3)resentation8  or  statements  as  a  warranty 
that  the  note  was  good  and  all  right,  and  the 
maker  thereof  financially  responsible,  then 
such  statements  and  representations  would 
amount  to  a  warranty  that  the  note  was  good 
I  and  all  right,  and  the  maicer  thereof  finau- 
I  dally  responsible.  To  constitute  a  warranty 
In  this  case,  however.  It  is  not  necessary  that 
the  statements  or  representations,  if  say 
were  made,  should  have  been  Ipteuded  by 
the  defendant  as  a  warranty.  If  tbe  repre- 
sentations were  explicit  and  positive  that  tbe 
I  note  was  good  and  all  right,  and  the  maker 
i  thereof  financially  responsible,  and  such  pep- 
i  rcseutations  were  not  a  mere  expression  of 
oiUuion,  and  the  plaintiff  understood  it  as  a 
warranty,  and,  relying  upon  it,  took  the  note, 
the  representations  would  still  have  been  a 
warranty,  although  not  so  Intended  by  the 
defendant"  Tbe  court  further  instructed  the 
jury  that  tlie  plaintiff,  in  order  to  recover, 
must  prove  (1)  that  defendant  warranted  or 
guarantied  the  note  to  be  good,  all  right,  and 
I  the  maker  thereof  financially  responsible;  (2> 
!  that  be  tocft  tbe  note  in  reliance  upon  such 
warranty;  and  (3)  that  the  note  was  worth- 
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less.    Verdict  and  judgment   were  for   tbe 
i>]aintur. 

H.  O.  Bliss,  tor  appellant  S.  M.  Ck>n8tan- 
tlne,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
defendant  contends  that  the  warranty  or 
guaranty  was  of  collection  merely,  and  that 
plaintiff  cannot  recover  because  he  has  not 
exhausted  his  legal  remedy  by  suit  against 
the  maker.  We  cannot  concur  In  this  view. 
There  was  testimony  on  which  to  base  the  in- 
struction to  the  Jury.  We  think  that  the  case 
was  properly  left  to  them  upon  the  theory  of 
a  warranty,  and  that  the  plaintiff  was  un- 
der no  obligation  to  prosecute  the  collection 
of  the  note.  Huntington  v.  Wellington,  12 
Mich.  11;  Clark  t.  Roberts,  26  Mich.  505; 
Taylor  t.  Soper,  53  Mich.  97,  18  N.  W.  670. 
The  representations  had  no  reference  to  the 
financial  condition  of  the  maker  of  the  note 
in  the  future.  They  referred  to  his  condi- 
tion at  that  time,  and  were  positive  that  he 
was  then  financially  responsible,  and  that  the 
note  was  then  good.  They  constituted  a  war- 
ranty of  the  then  financial  condition  of  the 
maker,  and.  If  relied  on  by  plaintiff,  enti- 
tled him  to  recover. 

Other  questions  were  raised  upon  the  ad- 
misalbillty  of  evidence  and  charge  of  the 
court,  but  we  find  nothing  In  them  important 
to  mention.  The  sole  issue  of  fact  was  wheth- 
-er  the  representations  were  made,  and  this  Is- 
sue was  submitted  to  the  Jury  in  a  brief 
and  clear  charge.  The  Judgment  la  affirmed. 
The  other  Justices  concurred. 


PEOPLE  V.  GILLESPIE. 
<Snpreme  Court  of  Michigan.     Dec.  18,  1896.) 
Robbery  —  Trial  of  Joixt  Defendants  —  Evi- 
dence—Hkarsat—Identitt — Witness— Lead- 
iNO  Questions— ScHPRUB — Impbachmbnt. 

1.  On  trial  of  two  persoas  for  robbery,  ac- 
companied by  an  assault,  it  was  not  error  to 
admit  evidence  that  one  of  the  defendants, 
when  arrested,  had  some  blood  on  his  coat 
sleeve,  though  the  defendants  were  not  found 
tocether  at  the  time  of  their  arrest,  where  there 
was  evidence  that  they  had  been  together  prior 
to  and  after  the  assault,  and  the  court  charged 
that  the  evidence  should  not  be  considered  as 
against  tbe  other  defendant  nniesa  the  jury 
were  satisfied  that  tbe  two  were  "together  in 
this  affair,  acting  In  concert,  and  were  the  par- 
ties who  committed  this  robbery." 

2.  Where  a  witness  for  the  state  testifies  re- 
luctantly, and  tries  to  screen  the  defendant,  the 
court  may  properly  allow  lending  questions. 

3.  Where  the  state  is  surprised  by  the  testi- 
mony of  its  witness  that  she  did  not  know  who 
the  men  were  who  committed  the  robbery,  slie 
may  be  asked  if  she  had  not  made  an  atfidavit 
statiiit;  tliat  defendant  was  one  of  the  men,  and 
that  she  did  not  know  the  name  of  the  other, 
but  would  know  him  if  she  saw  htm  again. 

4.  On  trial  of  two  persons  for  roijbery,  ac- 
companied by  assault,  whore  tbe  identi^  of 
the  defendants  with  the  persons  committing 
such  acts  was  In  issue,  testimony  of  a  witness 
that  a  third  person  had  told  him  before  de- 
fendants were  arrested  that  he  knew  who  had 
oonimittrd  the  acts,  niid  tlisit  he  Imil  found  the 
right  parties,  was  inndniissibic,  being  hearsay. 


Exceptions  from  drcnit  court,  Calhouo 
county;  Clement  Smith,  Judge. 

Edward  Gillespie  was  convicted  of  rob- 
bery, and  excepts.    Reversed. 

O.  Scott  Clark,  Pros.  Atty.,  for  the  People. 
Loud  &  Loud,  for  defendant 

LONG,  G.  J.  Respondent  and  one  William 
Gannon  were  Jointly  informed  against  for 
robbery  from  the  person  of  Homer  Camp- 
beU.  On  March  25,  1895,  about  8  o'clock  in 
the  evening,  Campbell  was  in  the  basement 
of  his  mill  in  the  city  of  Albion,  and  was 
there  assaulted  by  two  men,  one  of  whom 
struck  him  with  some  blunt  Instrument  ren- 
dering him  partially  unconscious,  so  that  b>- 
was  unable  to  identify  either  of  tbe  partio> 
who  assaulted  him,  and  who  took  from  bis 
person  two  dollars.  Some  considerable  evi- 
dence was  given  on  the  trial  tending  to 
Identify  the  respondent  and  Gannon  as  tbe 
parties  who  committed  the  assault  and  rob- 
bery, although  counsel  for  respondent  claims 
here  that  there  was  not  sufficient  evidence 
to  go  to  the  Jury  upon  that  question.  It  is 
unnecessary  to  recite  tbe  testimony,  as  w-e 
are  satisfied  that  the  Jury  were  warranted 
from  the  circumstances  and  the  testimony  >u 
believing  that  respondent  and  Gannon  were 
the  persons  who  committed  the  assault 

Respondent  and  Gannon  were  not  found  to- 
gether at  the  time  of  their  arrest,  and  the 
prosecntlon  was  permitted  to  show  that  Gan- 
non, when  arrested,  had  some  blood  upoo 
his  coat  sleeve.  Counsel  contends  that  the 
court  was  In  error  In  admitting  this  to  be 
shown  until  some  proof  was  first  made  con- 
necting the  two  together  In  making  the  as- 
sault There  was  some  evidence  of  the  par- 
ties' being  together  both  prior  to  and  after 
the  assault,  and  the  court  properly  permit- 
ted the  evidence  as  to  Gannon's  appearance 
after  the  arrest,  especially  as  the  court  In  its 
charge  to  the  Jury,  Instructed  them:  "This 
evidence  was  proper,  but  It  can  cut  no  Bgare 
In  the  case  only  so  far  as  Mr.  Gillespie  is 
shown  to  be  connected  with  Gannon  in  this 
alleged  robbery.  In  other  words,  testimony 
against  Gannon,  if  there  Is  any  such  testi- 
mony, statements  he  made.  If  be  made  any. 
his  actions  or  bis  conduct  and  the  condition 
of  his  clothing.  If  there  Is  any  such  evidence, 
cannot  be  taken  In  any  way  against  Gillespie, 
unless  from  the  testimony  In  the  case  you 
believe  he  and  Gannon  were  together  in  this 
affair,  acting  In  concert,  and  were  the  parties 
who  committed  this  robbery." 

One  Tessie  Mills  was  called  by  the  people 
as  a  witness,  and  testified  that  on  the  even- 
ing In  question  she  was  In  the  mill,  and  saw 
the  assault  committed  by  two  men.  She  was 
then  asked  who  these  men  were,  and  stated 
she  cotild  not  tell.  I'he  prosecution  conduct- 
ed her  examination  to  considerable  lengili. 
and  It  is  apparent  from  her  answers  that  iihe 
was  reluctant  to  tell  any  fact  which  came  to 
her  knowledge  that  night    It  was  only  by 
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lending  questions,  which  the  court  permitted, 
that  the  witness  could  be  Induced  to  an- 
swer. The  prosecution  claimed  to  be  sur- 
prised by  her  testimony,  and  asked  her  If  she 
-did  not  make  an  affidavit  in  relation  to  the 
matter,  In  which  she  stated  substantially  that 
the  respondent  was  one  of  the  men  who  com- 
mitted the  assault,  and  that  she  did  not  know 
the  name  of  the  other,  but  would  know  him 
if  she  saw  him  again.  She  was  asked  if 
this  statement  in  the  affidavit  was  read  over 
to  her,  and  denied  that  anything  of  this  kind 
was  read  over  to  her.  It  is  contended  that 
respondent  was  prejudiced  by  this  manner 
of  examination  of  the  witness.  A  reading  of 
the  record  shows  very  clearly  that  the  court 
was  not  In  error  In  permitting  the  pros- 
«cution,  not  only  to  ask  leading  questions  of 
the  witness,  but  to  call  her  attention  to  an 
affldayit  that  she  had  theretofore  made,  as 
her  further  testimony  shows  that  she  was 
well  acquainted  with  Gillespie,  was  with 
him  that  night  both  before  and  after  the  as- 
sault, and  that  upon  one  occasion,  at  least,  a 
stranger  was  present,  though  the  witness  did 
not  admit  that  be  was  Gannon.  Her  testi- 
mony further  showed  an  effort  on  her  part  to 
screen  Gillespie.  It  was  not  claimed  by  the 
prosecution  that  what  she  stated  in  this  affi- 
davit was  substantive  evidence  of  the  facts 
there  recited,  but  the  affidavit  was  used  for 
the  purpose  of  inducing  the  witness  to  state 
what  she  knew  of  the  facts;  and  we  think 
the  course  pursued  by  the  prosecution  was 
fully  warranted,  under  the  rule  laid  down  in 
People  V.  Case  (Mich.)  62  N.  W.  1017. 

It  1b  further  contended  by  counsel  for  re- 
spondent that  the  court  erred  in  admitting 
testinmny  of  one  D.  L.  Harrison.  Among 
other  things,  this  witness  testified:  "About 
11  o'clock,  I  ran  onto  Walt  Courtright  Walt 
came  to  me,  and  told  me  that  he  knew 
where  they  were,  'and  wanted  to  know  what 
I  would  give  him  to  help  catch  them.  I 
told  him  I  would  give  him  $5.  He  says:  'I'll 
let  you  know  in  a  little  while.'  So  I  watched 
around  there  a  spell,  and  talked  with  sev- 
eral ones,  until  be  came  back,  and  says:  'I 
have  struck  the  right  parties.  You  give  me 
your  revolver,  and  I'll  go  with  you,  and  get 
them.'  I  couldn't  go,  and  I  sent  Mays.  Aft- 
er capturing  Gillespie,  and  taking  him  to  the 
cooler,  they  got  this  tramp,  named  William 
Gannon."  This  testimony  was  taken  under 
objection  of  counsel  for  respondent;  and  it 
Is  contended  that  it  must  have  had  great 
weight  with  the  Jury  upon  the  question  of 
the  Identity  of  the  parties;  that  the  state- 
ment by  the  witness  as  to  what  Courtright 
«ald  was  mere  hearsay,  and  could  but  be  tak- 
en by  the  Jury  as  evidence  that  Courtright 
knew  the  parties  who  committed  the  assault, 
and  was  able  to  make  the  arrest  at  once.  We 
think  counsel's  contention  Is  correct,  and 
that  it  was  error  which  was  prejudicial  to 
the  respondent.  For  this  reason  the  verdict 
must  be  set  aside,  and  a  new  trial  ordered. 
The  other  Justices  concurred. 


BENNETT  T.  KNOWLES. 

(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 

Statuts  or  Frauds— Fakt  Fbbformanob  —  Pab- 
TiBs— Consideration. 

1.  Part  performance  of  an  oral  contract  for 
the  exchange  of  lands,  whereby  one  party  in 
required  to  reduce  an  incumbrance  on  the  land 
to  be  conveyed  by  him,  is  shown  by  the  fact 
that  the  parties  gave  to  each  other  their  deeds 
to  tiie  lands  so  as  to  take  the  contract  out  of 
the  statute  of  frauds. 

2.  Where,  in  an  exchange  of  lands,  one  party 
agrees  to  reduce  a  mortgage  on  the  land  con- 
veyed by  him,  payable  to  a  third  person,  the 
other  may  sue  for  breach  of  the  contract. 

3.  A  written  contract,  executed  after  the  con- 
veyances, whereby  the  party  who  agreed  to  re- 
duce the  mortgage  binds  himself  to  do  so,  is 
supported  by  a  sufficient  consideration. 

Error  to  circuit  court,  Jackson  county; 
Erastus  Peck,  Judge. 

Action  by  Lucina  Bennett  against  Ezra  S. 
Knowles.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.     Affirmed. 

F.  A.  Lyon  (Fellows  &  Chandler,  of  coun- 
sel), for  appellant.  Lewis  M.  Powell,  for  ap- 
pellee. 

HOOKER,  J.  The  plaintiu  and  defendant 
exchanged  real  estate.  The  bargain  was  oral, 
and  the  plaintiff  alleges  that  as  a  part  of  the 
consideration  the  defendant  promised  to  pay 
the  excess  over  $2,000  upon  a  mortgage  then 
upon  the  property  conveyed  by  him  to  the 
plaintiff.  A  quitclaim  deed  was  given  to  the 
plaintiff,  but  when  she  ascertained  that  the 
mortgage  had  not  been  reduced  as  promised, 
and  was  being  foreclosed  (which  defendant 
had  concealed),  she  refused  to  give  possession 
of  the  propei-ty  conveyed  by  her  to  said  de- 
fendant until  he  should  pay  said  sum,  alleg- 
ing that  he  had  deceived  her.  She  claims 
that  he  thereupon  gave  ter  a  writing,  where- 
in he  promised  to  "p&y"  said  mortgage  "down 
to  the  two  thousand  dollars,"  and  to  put  her 
In  possession  of  the  farm,  when  she  should 
give  him  possession  of  the  Stony  Greek  place. 
The  following  Is  a  copy:  "June  6/30/87.  I 
hear  by  agree  to  give  Lucina  Bennett  posses- 
sion of  said  property  in  liberty  when  she 
gives  possession  of  said  proplty  In  Stoney 
Point  &  also  to  make  the  mortgage  to  two 
thousand  dollars  as  same  as  my  deed.  E.  S. 
Knowles."  This  he  failed  to  do,  and  the 
plaintiff  brought  this  action  to  recover  the 
amount  of  such  excess,  and  damages  for  the 
use  of  the  farm,  in  which  she  found  others 
had  possessory  right.  The  Jury  found  a  ver- 
dict for  tlie  plaintiff,  and  the  defendant  has 
appealed. 

It  Is  claimed  on  behalf  of  the  defendant 
that  the  original  contract,  being  oral,  wns 
within  the  statute  of  frauds,  and,  not  being 
in  writing,  was  therefore  void;  that  this 
agreement  to  reduce  the  mortgage  was,  in 
effect,  agreeing  to  perfect  a  title,— 1.  e.  to  en- 
large the  rights  of  Mrs.  Bennett,  the  plaintiff. 
In  the  peal  estate  conveyed  by  quitclaim  deed: 
and  that,  moreover.  It  was  a  promise  to  pay 
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the  debt  of  another,  Inasmuch  as  Knowles 
did  not  give  the  mortgage,  but  only  took  the 
land  subject  to  the  mortgage  theretofore  ex- 
isting. The  writing  was  objected  to  because 
It  did  not  contain  the  entire  bargain,  and  be- 
cause It  was  not  signed  by  both  parties,  and 
for  want  of  consideration.  The  answer  to 
all  this  is  that,  if  the  oral  contract  made  in 
the  first  instance  was  void  unaer  the  statute 
of  frauds,  when  both  parties  conveyed  the 
land  by  deed,  leaving  nothing  for  the  defend- 
ant to  do  but  to  pay  the  money  agreed  to 
be  paid,  and  give  the  possession  agreed  in 
writing  to  be  given,  it  became  valid;  and,  if 
the  money  agreed  to  be  paid  bad  been  payable 
to  the  plaintiff,  she  oouid  have  brought  her 
action  to  recover  it,  bnt,  inasmuch  as  the 
promise  was  to  pay  the  sum  to  another,  her 
remedy  was  an  action  for  the  breach  of  the 
contract  The  fact  that  the  effect  of  such 
payment  was  to  lessen  the  amount  of  a  lien 
upon  the  land  was  unimportant.  See  Hoi- 
land  V.  Hoyt,  14  Mich.  238.  The  paper  writ- 
ing, if  It  was  given,  was  valid.  £<ach  party 
performed  the  oral  agreement  in  part  Plain- 
tiff gave  her  deed,  and  defendant  gave  his. 
She  declined  to  give  possession  until  he  bound 
hlnnwlf  in  writing  to  pay  the  excess  aver 
$2,000  existing  as  an  incumbrance,  and  to  give 
her  possession.  This  writing  is  no  more  witli- 
ont  ocusideration  than  a  promissory  note  fcH* 
the  money  would  be,  and  there  was  no  mone 
occasion  for  the  plaintiff's  sigaiature  npon  It. 
It  was  a  conditional  promise,  the  considera- 
tion for  wlilch  he  had  already  received.  The 
proposition  that  this  promise  to  pay  was  void 
hecanse  It  was  an  nndertakhig  to  pay  the 
debt  of  another  Is  without  merit  It  Is  ele- 
mentary that  an  original  promise  to  pay  the 
existing  debt  of  a  tliird  party,  where  based 
upon  a  present  consideration,  is  not  within 
the  statute  of  frauds.  It  has  been  so  held 
repeatedly  in  this  state,  and  there  is  probably 
no  sUte  in  which  it  is  not  the  rule.  But,  If 
It  were  otherrdse,  the  rromlse  is  in  writing, 
and  therefore  not  within  the  statute.  l%ls 
covers  the  substance  uf  the  points  involved, 
and  we  do  not  thlnJt  it  profitable  to  discuss 
the  cases  cited  by  counsel,  as  they  are  not 
applicable  to  the  state  of  tacts  before  us,  the 
contract  apparently  bemg  fully  executed  upon 
both  Bides,  except  in  the  particulars  com- 
plained of,  for  which  the  jury  seem  to  have 
found  that  the  plaintiff  held  the  defendant's 
written  obligation.    The  judgment  la  affirmed. 

MOORE,  J.,  did  not  sit    The  other  justices 
concurred. 


FULLER  V.  PENINSULAR  WHITE-LEAD 

&  COLOR  WORKS. 
(Supreme  Court  of  Michigan.     Dec.  18,  189a) 

HASTSB  AXD  BbRVANT— C02CTKACT— YaARLX 

Hiring. 
A  contract  of  employment  reciting  that  the 
erapioyfi  is  to  receive  ii  certain  snlary  "per  year 
until  further  notice,  or  during  the  year  ISiJti. 


The  salary  is  not  to  be  reduced  in  any  event" 
— is  not  a  contract  for  a  yearly  hirius,  ao  as  to- 
prevent  the  employer,  after  the  employ^  baa- 
entered  on  a  second  year's  term,  from  dischar- 
ging him  uotil  the  expiration  of  tliat  year. 

Error  to  drcnlt  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Simeon  P.  Fuller  against  the 
Peninsular  White-Lead  &  Color  Works.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

WilUnm  F.  McCorkle  (Henry  M.  CUieever,  of 
counsel),  for  appellant  Sullivan  &  Masou, 
for  appellee. 

HOOKER.  J.  Plaintiff  had  been  in  tiie 
employment  of  the  defendant  corporation  for 
several  years,  at  a  stated  salary  of  $13  per 
week.  In  December,  1892,  Mr.  Goodell,  tlieu 
defendant's  manager,  ''said  to  the  plaiutilT 
that  there  was  a  probability  of  some  cbangi-s 
in  the  management  of  the  conQiany,  and  the 
people  coming  In  would  make  some  change, 
and  he  would  give  him  an  agreement,  so  that 
he  would  be  fixed,  and  not  lose  bis  place": 
that  be  after-wards  gave  him  a  writing,  and 
gave  him  to  understand  that  he  could  not  be 
put  out  by  the  new  manasemeat  but  that  be 
would  retain  his  position  for  the  year.  Hie 
foUowtaig  Is  a  copy  of  the  writing:  "Detroit, 
Michigan,  January  Ist,  1893.  Tills  is  to  cer- 
tify thait,  la  consideration  of  the  faithful  per- 
formance of  his  duties  dnrlnc  the  last  five 
years,  Slmemi  F.  Fuller  is  to  receive  twelve 
hnodred  dollars  ($1,200)  per  year  until  far- 
ther notice,  or  during  the  year  1803.  The  sal- 
ary is  not  to  he  reduced  In  any  .event,  anJ 
may  be  raised,  at  the  discretimi  of  the  Pen- 
insular Co.  or  its  manager,  at  any  time.  Pen- 
insular White  Lead  &  Color  Co.  O.  D.  Gooi- 
ell.  Manager."  Within  a  short  tiu^e, .  Mr. 
Worcester  became  manager  of  the  company, 
and  tlie  plaintiff  continued  to  work  for  the 
defendant  under  this  an-angement  for  1  ye:ir 
614  months,  without  further  conversation 
about  tbe  matter.  At  that  time  the  company 
sold  out  Its  business,  and  the  men  were  all 
paid  off  and  discharged.  Fuller,  among  the 
rest,  having  knowledge  that  the  company 
was  going  out  of  business;  and  when  the  sale 
was  made  he  was  Informed  that  he  would 
not  be  wanted  further.  This  action  is  brou^lit 
to  recover  plaintiff's  salary  to  January  1, 1S95. 
upon  the  claim  that  his  was  a  yearly  hiria!:. 
and  that  when  he  commenced  on  the  year 
1895  he  could  not  be  discharged  before  the 
year  expired. 

We  think  that  the  evidence  shows  conclu- 
sively that  the  plaintiff  acc^ed  employment 
upon  the  terms  stated  In  the  writing,  xfiuclx 
was  that  he  should  be  paid  a  salary  of  $1,- 
200  per  year  until  further  notice.  It  might 
be  raised,  but  could  not  be  reduced,  during 
1893,  but  migbt  thereafter,  upon  notice.  To 
say  that  he  could  only  be  dismissed  at  the 
end  of  a  year  would  make  this  twovisioD 
meaningless,  for  nol>ody  contends  that  without 
it  the  contract  might  not  be  changed,  or  even 
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terminated,  at  any  yearly  period  by  either 
party.  The  only  reasonable  construction  Is 
that  for  the  year  1893  the  plaintiff  had  a  right 
to  a  salary  of  $1,200.  After  that  his  right 
might  l>e  terminated  upon  notice,  which  'was 
equivalent  to  saying  that  the  defendant  might 
terminate  the  contract,  because  he  could  not 
be  compeUed  to  work  at  a  lower  price,  or  in- 
sist upon  rccclTlug  any  stated  amount.  The 
Judgment  Is  reversed.  No  new  trial  should  be 
ordered. 


MOORE,  J.,  did  not  sit. 
tloes  coBcmrred. 


The  other  Jua- 


BREWER  V.  lliANDIS  et  al. 
(Sopreme  Court  of  Michigan.     Dec.  18,  1S96.) 

FORKCLOSI/BB  SAI.B  —  VaCATIOS  —  DI8CIIETION  OT 
COCKT. 

In  the  absence  of  an  abuse  of  discretion, 
an  order  by  the  court  below  setting  aside  a 
mortgage  foreciosnre  snlo  previonidy  decreed 
by  it,  on  the  ground  that  notice  of  the  sale 
was  poblished  ir  a  paper  which  had  no  circu- 
lation in  the  mortgagor's  neighborhood,  that 
Rhe  had  no  actual  notice  of  the  sale  or  its  con- 
firmation, or  of  an  assiffninent  of  the  decree  of 
tor(>ck>Enre,  and  that  tlie  land  was  sold  at  a 
sacrifice,  will  not  be  disturbed. 

Appsal  from  eircnlt  court,  Kent  county,  in 
chaacery;   William  B.  Grove,  Judge. 

Action  by  Aaron  Brewer  against  Samuel 
I^andis  and  others  to  foreclose  a  mortgage. 
KU  T,«Bdla,  aa  assignee  of  the  decree  in  fore- 
cteenre,  and  John  B.  Watts,  aa  vendee  of  the 
land  covered  by  the  mortgage,  were  made 
iwrtlea  on  motion,  and  from  an  order  setting 
aside  the  sale  they  appeal.    Aiilrmed. 

Dwight  Gross,  for  appellant  EH  Landls. 
Wylle  &  Clapperton,  for  appellee  Maggie 
Jjindia.  John  S.  McDonald,  for  appellee 
Watts. 

LONG,  C.  3.  In  November.  1880,  Maggie 
I^ndis.  together  with  her  husband,  made  a 
mortgage  upon  40  acres  of  land  to  Aaron 
Brewer.  This  mortgage  was  fore<4o8ed,  and 
<lecree  entered  in  favor  of  complainant  for 
5S«K).12:  In  the  proceedings  to  foreclose,  the 
8ubp«ena  was  duly  personally  served  upon 
each  defendant.  No  appearance  was  entered 
by  either  defendant,  and  the  decree  was  tak- 
<-n  upon  default.  No  qtiestlon  is  raised  as  to 
the  regularity  of  the  proceeding.  The  decree 
provided  that  sale  could  be  made  at  any  time 
after  November  II,  1886.  September  18, 1896, 
Brewer  sold  and  assigned  this  decree  to  Ell 
Uindls,  who  made  a  petition  to  the  court  to 
be  substituted  In  place  of  Brewer,  under 
Chancery  Rule  No.  125  (54  N.  W.  Iv.).  This 
order  was  made,  and  Landls  at  once  commen- 
ced proceedings  to  sell  under  the  decree. 
The  premises  were  sold  by  a  commissioner, 
and  bid  In  by  Landls  for  11,022.06,  being  the 
amount  of  the  decree  and  costs.  An  order 
confirming  the  sale  was  entered,  and  within 
a  few  days  th^eafter  Landls  mortgaged  the 
land  to  Ida  Cartwrlgbt  for  |700.    This  mort- 


gage was  recorded  January  30^  1885.  On 
February  3,  1886,  Landls  sold  the  land  on 
contract  to  John  R.  Watts  for  $1,200,  Landis 
reserving  all  the  timber.  Watts  paid  nothing 
down,  but  went  into  Immediate  possession  of 
the  land.  On  the  same  day  that  Landls  sold 
the  land  to  Watts,  Maggie  Landis  filed  her 
petition  In  the  cause  to  set  aside  the  order 
substituting  Landis  In  place  of  Brewer,  and 
also  to  set  the  sale  aside.  The  grounds  upon 
which  she  asks  to  have  the  proceedings  set 
aside  are  (1)  that  she  had  no  notice  of  the  as- 
signment of  the  decree  from  Aaron  Brewer 
to  Eli  Landis  or  the  petition  for  such  assign- 
ment;. (2)  that  no  such  notice  was  served  on 
the  solicitors  of  the  original  complainant, 
Aaron  Brewer;  (3)  that  the  notice  of  sale 
was  published  by  the  commissioner  in  the 
Lowell  Journal,  which  had  no  circulation  in 
her  neighborhood;  and  that  she  had  no  ac- 
tual notice  of  the  sale,  or  Its  confirmation; 
and  that  the  land  was  sold  at  a  sacrifice. 
Upon  the  petition  being  filed,  an  order  to 
show  cause  was  served  on  Eli  Landls,  John 
R.  Watts,  and  Ida  E.  Cartwright  to  show 
cause  why  the  prayer  of  the  petition  should 
not  be  granted.  Landis  and  Watts  answered. 
Ida  E.  Cartwright  filed  no  answer,  the  good 
faith  of  her  mortgage  not  being  questioned. 
Upon  the  hearing,  the  court  made  an  order 
setting  aside  the  order  made  on  November 
26,  180&,  substituting  Landls  for  Brewer  in 
tbe  cause,  and  also  all  the  subsequent  pro- 
ceedings, and  gave  costs  against  Eli  Landis. 
LajKUs  and  Watts  appeaL  It  Is  contended  by 
tlteir  counsel  that  the  court  was  in  error  in 
bringing  the  parties  before  the  court  on  mo- 
tion; that  the  remedy  of  the  petitioner  was 
by  biU  to  redeeofi. 

The  practice  pursued  in  the  present  case 
was  the  same  aa  in  Nugent  v.  Nugent,  54 
Mich.  557,  20  N.  W.  584,  and  the  order  made 
was  afilrmed.  In  that  case  the  sale  was  set 
aside  upon  some  of  the  grounds  aa  appear  in 
the  present  case,  and  It  was  hrid  that  the 
questions  presented  were  largely  within  the 
discretion  of  the  court  below,  and  would  not 
be  Interfered  with  unless  such  discretion  had 
been  misused.  We  have  examined  the  record 
with  some  care,  and  find  that  there  was  evi- 
dence presented  to  the  court  below  upon 
which  he  might  very  properly  reach  the  con- 
clusion that  the  order  of  sale  and  order  of 
substitution  of  parties  should  be  set  aside; 
and  we  cannot  any  that  the  discretion  vested 
In  the  court  In  such  proceeding  was  misused. 
The  order  of  the  court  bdew  must  be  affirm- 
ed, with  costs  in  favor  of  petitioner,  Maggie 
Landls.    The  other  justices  concurred. 


WHITAKER  v.  BNGLB. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 
P1.BADISGS—  Variance—  Rbal-Estatb  Agents  — 
(JOMMissroNS'— Trial — I:»STRDtTiONs. 
1.  Where  the  declaration  alleges  an  agree- 
ment for  a  commission  on  "sale"  of  real  ettata. 
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proof  of  an  exchange  of  the  property  is  not  a 
fatal  variance,  if  defendant  was  not  misled. 

2.  Evidence  that  defendant  agreed  to  pay 
plaintiff  a  commisiion  for  procuring  a  person 
who  would  make  a  satisfactory  exchange  of 
real  estate,  and  that  plaintiff  brought  a  person 
who  entered  into  a  contract  witludefendant  for 
an  exchange,  establishes  a  prima  facie  right  to 
recover. 

3.  It  is  not  error  for  the  conrt  to  decide  at 
the  close  of  plaintiff's  direct  examination  that 
he  has  made  out  a  prima  facie  case. 

4.  A  refusal  to  instruct  that,  if  the  jury  be- 
lieve that  plaintiff  testified  falsely  as  to  any 
material  fact,  they  might  consider  the  same  in 
weighing  his  testimony,  is  not  error  where  the 
court,  in  the  general  instruction,  charged  that, 
if  any  of  the  witnesses  testified  falsely  In  any 
particular,  the  jury  should  "consider  that,  and 
weigh  their  testimony  as  to  that  as  they  would 
any  other  fact  in  the  case." 

Error  to  circuit  court,  Wayne  county;  WIl- 
lard  M.  LllUbridge,  Judge. 

Assumpsit  by  William  Whltaker  against 
Seth  E.  Engle.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

5.  E.  Engle,  in  pro.  per.  A.  Ward  Copley 
(Charles  R.  Whitman,  of  counsel)  for  appellee. 

GRANT,  J.  This  suit  Involves  the  right 
of  the  plaintiff  to  recover  the  commission  on 
an  exchange  of  real  estate  which  plaintiff 
claims  he  effected  between  the  defendant  and 
a  third  party.  He  recovered  a  verdict  of 
$233.41.  The  claims  of  the  respective  parties, 
as  submitted  by  the  court  to  the  Jury,  are  as 
follows:  "Plaintiff  claims  that  defendant  en- 
tered Into  an  agreement  to  pay  him  two  per 
cent  for  commission  for  selling  or  exchanging 
his  property  on  Lincoln  avenue.  In  tills  city, 
for  some  other  property;  that  defendant  asked 
him  what  commission  he  would  charge  for 
the  sale  of  this  property;  that  he  replied  two 
per  cent,  for  sale  or  exchange;  that  he  would 
be  willing  to  pay  him  two  per  cent.,  provided 
that  he  conld  bring  a  man  who  had  property 
which  was  satisfactory  to  him.  It  Is  undis- 
puted In  this  case  that  afterwards  the  plaintiff 
did  bring  together  Mr.  Engle  and  Mr.  Elmer 
H.  Stone,  and  that  Engle  and  Stone  made  a 
contract  The  defendant  denies  that  he  made 
any  such  agreement,  but  that  the  agreement 
was  that,  if  plaintiff  would  exchange  his 
property  on  Lincoln  avenue,  having  a  $o,500 
Incumbrance  on  it,  he  would  pay  htm  one  per 
cent;  that  It  plaintiff  brought  him  a  cus- 
tomer who  would  pay  cash,  he  would  pay 
plaintiff  two  per  cent;  if  he  brought  him  a 
customer  who  had  vacant  lots  without  any 
Incumbrance  on  them,  It  would  be  an  ex- 
change for  that  property,  and  he  would  give 
him  one  per  cent.;  and  If  he  brought  him  a 
customer  who  offered  him  an  exchange  on  va- 
cant lots  with  the  same  amount  of  incum- 
brance on  them  which  waa  on  the  Engle  house, 
be  wotild  not  pay  him  anything."  The  testi- 
mony of  the  parties  as  to  tJtie  terms  of  the  con- 
tract la  Id  direct  conflict  each  giving  testi- 
mony to  support  his  claim.  Plaintiff  did  bring 
the  parties  together,  and  they  executed  a  con- 
tract This  contract  the  parties.  It  seems,  did 
not  carry  out  on  account  of  certain  disagree- 


ments between  them.     They  attempted  to  exe- 
cute another  contract,  but  failed. 

1.  This  was  the  second  trial  of  the  case,  and 
the  defendant  Insists  that  the  plalntut  tried  his 
first  case  upon  a  different  theory  from  that 
claimed  upon  the  second  trial.  His  testimony 
upon  the  first  trial  was  made  a  part  of  tbe  rec- 
ord, and  we  find  nothing  in  it  to  show  any  ht- 
conslstency. 

2.  Defendant  Insists  also  that  there  was  a 
variance  between  the  declaration  and  the 
proofs.  The  suit  was  cmnmenced  m  tne  Jus- 
tice court,  where  the  declaration  was  on  the 
common  counts,  with  bill  of  particulars,  as  tal- 
lows: 

July  15th,  1893,  to  commissions  on  $10,- 
500,  at  2  per  cent f210 

And  "specially  for  commission  on  sale  of 
real  estate,"  claims  damage 300 

Defendant  demurred  to  this  declaration  in 
Justice  court  and  asked  for  a  more  spedfle 
statement  This  waa  overruled.  The  defend- 
ant refused  to  plead,  judgment  was  taKen,  and 
on  appeal  to  the  chrcuit  court  he  pleaded  the 
general  issue.  There  Is  no  claim  that  defend- 
ant was  misled  by  the  pleadings.  The  fact 
that  it  was  called  a  commission  on  "sale,"  in- 
stead of  "exchange,"  is  not  fatal.  In  one 
sense,  it  was  a  sale  of  the  defendant's  prop- 
erty. Such  technical  objections  will  not  be 
considered  where  defendant  la  not  and  cannot 
be  misled. 

3.  CompUilnt  is  made  that  the  defendant  was 
permitted  to  make  his  case  by  "plec^neal,*' 
and  that  the  court  held  at  the  dose  of  the 
plalntlfTs  testimony  on  his  direct  examinatloo 
that  he  had  made  out  a  prima  fade  case. 
Plaintiff  had  testified  to  his  contract  with  de- 
fendant, that  he  bad  brought  Engle  and  Stone 
together,  and  that  they  had  dravm  up  and  ex- 
ecuted a  contract  and  that  Engle  then  said, 
"It  is  all  right."  Plaintiff's  attorney  then  ask- 
ed the  court  to  decide  whether  he  had  made  a 
prima  fade  case.  While  this  may  be  some- 
what unusual,  we  find  Ui  it  no  error. 

4.  Complaint  is  made  that  the  court  erred  ia 
refusing  to  Instruct  the  Jury,  "If  you  believe 
that  plaintiff  testified  falsdy  about  not  havhig 
an  agreement  from  Stone  for  a  commlaslon,  or 
as  to  any  other  material  fact  you  may  consid- 
er that  in  wdghing  the  rest  of  his  testimony." 
The  court  In  bis  general  Instruction,  covered 
this  point  by  instructing  them  that  "If  any  of 
the  witnesses  testified  falsely  In  any  partica- 
lar,  they  should  consider  that  and  weigh  their 
testimony  as  to  that  as  they  would  any  other 
fact  in  the  case."  We  find  no  error  upon  the 
record,  and  the  judgment  Is  affirmed. 


MOORE,  J.,  did  not  alt 
concurred. 


The  other  Justices 


In  re  SBTMOUR'S  ESTATB. 
(Supreme  Court  of  Michigan.     Dec  18;  1806.t 

WltLS— tTUDCB  Inflcbncb— BnnBSCB. 
On   the   contest   of   a   will   by  testator's 
daughters,  whom  he  had  practically  disinherit- 
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ed,  leaving  all  his  real  estate  to  his  sons,  O. 
and  W..  evidence  that  testator  had  made  state- 
ments showing  his  fear  of  G.;  that  the  latter 
had  once  ordered  one  of  the  daughters  ont  of 
her  father's  house,  saying  that  she  was  after 
the  property;  that  testator  had  said  he  could 
not  do  as  he  wanted  to,  and  that  he  did  not 
linow  how  to  make  his  will,  and  wished  G.  was 
there;  and  that,  when  the  will  was  read,  and 
one  of  the  daughters  remarked  that  G.  must 
have  known  something  about  the  will  before, 
W.  said  "they  had  got  it  fixed,"  and  that  the 
daughters  "would  never  get  a  cent  of  it,"  etc., 
— is  suflBcient  to  take  the  case  to  the  jury  ou 
the  question  of  undue  influence. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Appeal  by  Sarah  Newton  and  others  from 
a  decree  probating  a  will  offered  by  George 
Seymour  and  others  as  the  last  will  of  Jo- 
seph Seymoar,  deceased.  From  a  Judgment 
for  contestants,  proponents  bring  error.  Af- 
flmied. 

Henry  M.  Cheever  and  Edward  P.  Allen, 
for  appellants.  James  H.  Pound,  for  appel- 
lees. 

6 RANT,  J.  Joseph  Seymour  died  testate 
In  ISdi,  leaving  two  sons  and  four  daugh- 
ters. His  will  was  executed  February  9, 
IS04,  when  he  was  very  HI.  He  was  80 
years  old,  and  died  a  few  days  after  the  exe- 
cution of  the  wUl.  He  died  seised  of  80  acres 
of  land,  and  left  but  little  personal  property. 
He  devised  one  40-acre  lot  to  his  son  Wal- 
ter, and  the  other  40  to  his  son  George.  To 
his  daughters,  all  of  whom  were  married,  be 
bequeathed  $100  each,  and  charged  his  son 
George  with  the  payment  thereof.  The 
daughters  contested  the  will,  charging  Incom- 
petency and  undue  Influence.  The  case  was 
submitted  to  the  jury  upon  both  theories. 
Upon  which  ground  the  Jury  set  the  will 
aside  does  not  appear.  It  is  conceded  that 
there  was  evidence  of  Incompetency  Intro- 
duced by  the  contestants,  and  evidence  of 
competency  introduced  by  the  proponents. 
No  complaint  was  made  of  the  correctness 
of  the  Instruction  given  to  the  Jury,  provid- 
ed there  was  any  evidence  of  undue  Influ- 
ence; the  proponents  Insisting  that  there  was 
no  such  testimony,  and  that  the  court  should 
have  so  Instructed  the  Jury.  It  seems  un- 
fortunate. In  cases  of  this  kind,  that  Juries 
should  not  be  required  to  state  on  what 
ground  their  action  Is  based.  The  deceased 
was  living  with  a  second  wife,  with  whom 
be  had  lived  23  years.  His  sons  lived  In 
their  own  homes,  near  by.  George  married 
the  daughter  of  bis  stepmother.  Neither  of 
the  boys  nor  the  wife  of  the  deceased  was 
present  when  the  will  was  executed.  George 
and  Walter  both  testified  that  they  knew 
nothing  of  the  contents  of  the  will  until  It 
was  read  to  them  and  their  sisters  a  few 
days  after  the  father's  death.  The  testimony 
upon  the  question  of  incompetency  Is  not 
before  us.  The  record  of  120  pages  contains 
all  the  testimony  bearing  upon  the  question 
of  undue  Influence.  This  testimony  was  di- 
rected mainly  to  prove  that  George  had  for 


some  time  attended  larg^y  to  his  father's 
business;  that  the  deceased  had  made  state- 
ments showing  that  he  was  afraid  of  his 
wife  and  of  his'  son;  that  George  bad  or- 
dered one  of  the  daughters  out  of  his  fa- 
ther's house,  saying  that  she  was  after  his 
property;  that  her  father  had  said  that  he 
could  not  do  as  he  wanted  to;  that  he  said 
he  did  not  know  how  to  make  his  will,  and 
he  wished  George  were  there;  that  Walter 
said,  at  the  time  the  will  was  read,  and  one 
of  the  sisters  remarked  that  George  must 
hare  known  something  about  the  will  before, 
that  "they  had  got  It  fixed.  They  came 
loaded,  cocked,  and  primed,  and  they  bad  got 
It  fixed,  that  we  [the  sisters]  would  never  get 
a  cent  of  It."  There  was  other  testimony  of 
a  similar  character.  We  are  unable  to  say 
from  this  record  that  there  was  no  evidence 
of  undue  Influence.  The  undue  Influence 
sufficient  to  set  aside  a  will  must  depend  to 
some  extent  upon  the  physical  and  mental 
condition  of  the  testator.  The  two  are  usual- 
ly Intimately  connected.  What  would  be  un- 
due Influence  In  a  case  of  physical  and  men- 
tal weakness  would  not  be  undue  Influence 
where  he  was  In  the  full  possession  of  his 
mental  faculties.  We  think  the  case  was 
properly  submitted  to  the  Jury,  and  the  Judg- 
ment must  be  affirmed. 

MOORE  J.,  did  not  sit    The  other  Justices 
concurred. 


DAWSON  V.  LINDSAY  et  aL 
(SaprenA  Court  of  Michigan.  Dec.  18,  1890.) 
Abahdonhbst  op  Wipe  —  Fbebuhption  of  Oift. 
Where  the  title  to  a  piano  is  to  remain  in 
the  seller  till  fully  paid  for,  and  the  buyer  aban- 
dons his  wife,  and  leaves  the  piano  in  her  pos- 
session, the  mere  abandonment  does  not  trans- 
fer the  buyer's  interest  to  his  wife  as  a  gift 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Replevin  by  Edwin  Dawson  against  Wil- 
liam A.  Undsay  and  John  Eldert  From  a 
Judgment  In  favor  of  plaintiff,  defendants 
bring  error.     Affirmed. 

Franklin  L.  Lord,  for  appellants.  William 
L.  January,  for  appellee. 

HOOKER,  J.  Dawson  purchased  a  piano, 
the  title  to  remain  in  the  vendor,  Orlnnell 
Bros.,  until  paid  for.  It  was  further  provid- 
ed that  he  should  not  part  with  the  posses- 
sion without  their  written  consent  The  pi- 
ano was  taken  to  his  residence,  and  was  used 
by  his  daughtef.  He  subsequently  had  diffi- 
cult7  with  his  wife,  and  left  his  home.  The 
piano  continued  In  the  possession  of  Mrs. 
Dawson.  The  defendant  Lindsay  recovered 
a  Judgment  against  Mrs.  Dawson;  and  defend- 
ant Eldert,  a  constable,  by  his  direction,  levied 
execution  upon  and  sold  the  piano,  which 
was  bid  in  for  Lindsay  by  his  attorney,  upon 
the  claim  that  It  had  become  the  property  of 
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Mrs.  Dawson.  LtBdnr  dMn  tendeneil  Orin- 
ucll  Bros,  tbe  amount  of  their  claim,  bst  they 
refused  to  accept  tt.  Dbwsob  branght  repter- 
in  for  the  instrament,  and  tlie'defeBdanta  bars 
Appealed  from  a  ^ndgmeiit  In  Us  faTor. 

The  theoz/  of  the  defendants  la  that  tbe 
plaintifr,  by  sbandoniaig  tbe  piano,  sho^red  an 
inteBtloa  to  give  his  biterest  In  It  to  bi«  wife, 
vrhlch  was  corrolMrated  by  ber  keepln^r  and 
moring  It  when  she  dum^ecl  her  pliace  of  resi- 
dence. The  mere  Caet  of  aifaandoalag  his 
wife,  and  leaving'  the  piano,  did  not  establish 
a  gift  tp  ber.  It  la  qfittt  aa  eonaiatent  to 
say  that  he  left  tbe  piano  for  tbe  use  of  Ida 
daughter,  trbo  ia  tbe  only  one  who  used  it, 
and  in  wboee  welfare  and  educattMi  be  may 
be  supposed  to  have  had  an  Interest  Both 
husband  and  wife  testify  pasitively  that  the 
piano  was  not  given  to  tlie  latter,  aad  then 
is  no  evidence  in  the  record  tending  to  show 
it,  and  the  conrt  might  propeily  bare  so  inr 
stracted  tlie  Jwy. 

A  number  of  assignments  of  error  relate  to 
roUDga  upon  the  introduction  of  testimony. 
An  examluatioB  of  tbese  baa  levealed  no  er- 
ror, and  as,  upon  tUs  necard,  we  thialL  that  a 
votUct  should  have  been  direeted  for  the 
plaintiff,  it  Is  nnneccssaiy  to  consider  tbe  €|Me»- 
tiona  raised  upon  the  i^arge.  The  Judgment 
Is  affirmed.     Tbe  other  JustiCflB  eouenrred. 


PHILLIPS  V.  DETROTT,  G.  H.  &  M. 
RY.  CO. 

<Supreme  Court  of  Michigan.     Dec.  24,  1896.) 

K4ILKOAD  CkossIKOS— COXTBIBDTOBT  NeGT.IOENCE. 

It  Is  contributory  negligence  for*a  deaf 
person  to  drive  aeroas  a  railroad  track  Itefoce 
looking  in  both  dir>>ctionB  to  ascertain  whether 
a  train  is  approachiuK,  even  though  it  became 
necessary  to  stand  up  m  the  vehicle  to  see  over 
ties  so  piled  in  the  street  as  to  obstruct  the  or- 
dinary view  of  the  tracks  in  one  direction,  and 
though  another  person  had  passed  over  the 
traeks  in  safety  «  few  miBUtea  before. 

Error  to  circuit  court,  Ionia  county;  Peter 
F.  Dodda,  Judge. 

Action  by  Oscar  PhiUipe  agatnat  the  De- 
troit, (rrand  Hnven  &  Milwaukee  Railway 
Company  for  personal  Injuries.  From  a  judg- 
moit  on  a  verdict  la  favor  of  defendant,  di- 
rected by  tbe  cotirt,  plaiatlfl  appeals.  Af- 
firmed. 

Vernon  H.  Smith  and  Clute  &  Clute,  for 
appellant.  L.  C.  Stanley  (E.  W.  Meddaugh 
and  Geer  &  Williams,  of  connsel),  for  appellee, 

LONG,  a  J.  Tbla  action  Is  brousfat  to  ec- 
eover  damagss  for  an  injury  to  the  plaintiff 
by  a  passenger  train  at  •  highway  croering 
«■  tbe  defendant'a  road.  On  Sunday,  June 
4y  1803,  a  wariioat  bad  occurred  on  tbe  Cfii- 
«ago  A  Grand  Tionk  Railroad,  between  Lana- 
ing  and  Dtwand,  so  that  tbe  thtaogjt  poaaen- 
ger  train  from  Chicago  eastward  waa  taken 
from  Lansing  t»  Ionia,  tlaence  eastward  to 
Dntand,  over  the  defoidant^a  road,  passing 
through  tbe  village  of  Muir,  where  tbe  acci- 


dent happened.  Tbe  train  passed  the  station 
at  Muir,  without  stopping,  a  little  poat  noon, 
running  at  a  rapid  rate  of  speed,  tbe  wlt- 
nessea  varying  in  testimony  in  regard  to  it: 
semfr  stating  the  cate  a*  falgta  as  46  nui«8  an 
boor,  and  others  about  20  miles.  It  was  an 
irregular  excursion  train.  Three  blocks  east 
of  tiie  depot,  and  about  1,170  feet  distant,  tbe 
trajn  passed  over  Plain  street  at  grade.  Tlie 
plaintiff,  a  man  about  07  years  of  age,  quite 
deaf,  lived  at  Portland,  aI>out  seven  miles 
from  Muir,  and  on  that  nomhig,  traveling 
from  his  home  to  Corson  City,  passed  tluough 
the  village  of  Muir.  He  eotioied  tiie  town 
from  the  south  side  on  Prairie  street,  and 
turned  eastward  into  Superior  street,  which 
Is  parallel  with  the  track  of  defendant's  road. 
and  about  200  feet  distant  from  it  He  trav- 
eled along  Superior  street  about  1J.70  feet, 
when  he  turned  northward  into  Plain  street. 
No  trahi  was  in  sight  when  be  turned  into 
Plain,  street.  Ete  was  riding  in  a  single  car- 
riage, with  the  top  up,  and  side  curtains  off, 
drawn  by  one  horse,  which  was  gentle  and 
steady.  Driving  nortbward  along  Plain  street, 
bis  view  wae  for  the  most  part  obstrocted. 
first  by  a  dwelling  house,  tben  by  some  busli- 
es,  a  lien  bouse,  and  a  pile  of  ties,  tli«  ties 
extending  up  to  witbio.  S  or  8  feet  of  the  rail- 
road track.  Tbe  lien  bouse  was  about  &  feet 
high,  and  tlie  ties,  at  the  utmost,  were  only 
9  feet  btgb.  Tbe  plalnUff  did  not  mtep  his 
boise,  but  drove  along  to  a  point  past  the  pile 
of  tiea,  when,  loeklng  westward,  be  saw  the 
train  approaching,  and  about  70  feet  distant 
from  him.  His  horse  was  tben  up<m  the 
trade  He  drove  across,  and  tbe  traia  caught 
tlM!'  carriage,  overturning  it,  and  injuring  tbe 
plaintiff  severely,  as  well  as  damaging  his 
horse  and  carriage.  The  negUgence  ebargeil 
la:  (1)  That  the  defeudant,  by  aiiawing  the 
ties  to  remain  there,  and  obstroet  Ua  view, 
led  bim  bito  a  place  of  danger;  (2)  tbat  it 
failed  to  provide  a  watchman;  (S)  that  tbe 
train  waa  running  at  wi  imlawful  rate  of 
speed,  and  without  sounding  the  beU.  or  whis- 
tle; (4)  that  tbe  defendant  bad  no  right  or 
authM'ity  to  run  tbe  train  on  Sunday.  At 
tbe  close  of  the  ease,  tbe  court  below  directed 
verdict  and  Judgment  In  favor  of  tbe  defend- 
ant.    Plaintiff  l>rlnga  error. 

From  tbe  reeord  It  la  apparent  tbat  tlie 
I^intUC  took  none  of  the  precautions  which 
the  law  requires  of  one  who  la  about  to  crotw 
a  railroad  track.  Some  claim  Is  made  tbat 
Stoddard,  who  was  in  advance  of  tbe  plaintiff, 
passed  over  tlie  track  in  safety,  and  tbat  tbe 
plaintiff  bad  tbe  right  to  rely  upon  tbat  fact, 
and  was  thereby  not  teq^bred  to  take  tlie 
same  precautiea  which  he  otbprwiae  would: 
but  it  appears  that  Stoddard  was  greatly  in 
advance  of  plaintiff,  and  had  turned  tbe  cor- 
ner off  Plain  street,  a  distance  of  nearly  175 
feet,  before  tbe  plaintUt  reaetied  the  cross- 
ing; and  it  does  not  appear  tbat  plaintiff  In 
any  manner  relied  upon  the  fact  that  Stod- 
dard bad  passed  safely  over.  Jensen  v.  Rait- 
road  Co.,  102  Mich.  176,  60  K  W.  67;   Uougi» 
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ton  T.  Ranway  Co..  80  Mich.  808,  6S  N.  W. 
314.  The  plaintiff,  If  he  could  not  see  an  ap- 
proaching train  by  reason  of  these  obstruc- 
tions, was  bonnd  to  use  greater  precantions  In 
Hearing  the  track.  ▲  peraoo  about  to  cross 
a  raUroad  track  is  bound  to  recognize  the  dan- 
ger, and  to  make  use  of  the  sense  of  heai-ing 
as  well  as  of  sight,  and.  If  either  sense  can- 
not be  rendered  available,  the  obligation  to 
use  the  other  is  stronger,  to  ascertain,  before 
attempting  to  cross,  whether  a  train  is  in 
dangerous  proximity;  and  If  he  neglect  to  do 
this,  bat  ventures  blindly  upon  the  track, 
without  any  effort  to  ascertain  whether  a  train 
is  approaching,  it  must  be  at  his  own  risk. 
This  Is  the  general  rule  settled  in  this  state, 
but  modlQed  liy  the  proposition  that  he  la  not 
bound  to  the  same  degree  of  care  where  he 
has  no  reaaon  to  expect  a  train  to  pass  at 
that  time.  Railroad  Co.  v.  Miller,  25  Mich. 
274;  Guggenheim  v.  Hallway  Co.,  66  Mich. 
150,  33  N.  W.  161.  But  the  law  requires  a 
person  to  exercise  a  great  degree  of  care  In 
making  these  crossings.  The  track  itself  is 
a  warning  of  danger;  and,  If  one  goes  upon 
it  heedlessly,  he  assumes  the  risk  incident 
thereto.  Here  the  plaintiff  was  quite  deaf. 
It  Is  apparent  that  he  could  not  hear  the 
noise  of  the  train.  He  knew  the  track  was 
there;  waa  familiar  with  the  road.  He 
oould  not  see  because  of  these  obctructions, 
and  yet  he  did  not  stop  or  take  any  other  pre- 
caution to  ascertain  if  a  train  was  approach- 
ing. He  had  no  right  to  rely  upon  the  tact 
that  it  was  Sunday,  and  that  no  train  waa 
likely  to  approach,  and  drive  blindly  on.  He 
must  exercise  some  care.  We  are  unable  to 
find  that  he  exercised  any,  even  the  silKhtost, 
care.  If  he  had  stood  up  In  his  carriage,  and 
looked  westward,  he  could  have  seen  over  the 
ben  house  and  the  pile  of  ties,  and  have  seen 
the  train  while  it  was  some  1,200  feet  away. 
He  did  not  stop,  and.  If  he  had,  he  was.  It 
appears,  too  deaf  to  bear  the  rumbling  of  the 
train.  The  case,  It  seems  to  us,  is  one  where 
the  plaintiff  was  so  manifestly  guilty  of  con- 
tributing to  hla  own  injury  tliat  a  recovery 
should  not  be  permitted.  In  Sbufelt  v.  Hall- 
road  Co.,  90  Mich.  327,  66  N.  W.  1013,  it  ap- 
peared that,  if  Mrs.  Khufelt  had  stopped  18 
or  20  feet  from  the  crossing,  she  could  have 
seen  the  traliL  Mr.  Justice  Hooker  In  that 
case,  speaking  for  a  majority  of  the  court, 
aaid:  "It  was  her  duty  to  look  both  ways 
after  getting  where  she  could  see  befcMfe  ven- 
turing upon  the  track,  and  She  should  have 
taken  sufficient  time  to  do  so,  though  It  be- 
came necessary  to  stop  her  team  for  the  pur- 
pose. *  •  *  A  person  is  not  Justified  in 
driving  upon  a  track  in  the  face  of  an  ap- 
proaching train  without  looking  for  It,  and 
obstructions  to  the  view  In  proximity  to  the 
track  Increase  the  obligation  of  extreme  cau- 
tion." The  present  case,  upon  its  facts,  shows 
more  clearly  the  obligation  resting  upon  the 
plahitiff,  for  not  only  was  his  view  obstruct- 
ed, but  he  was  very  deaf.  Whatever  view 
may  be  taken  of  the  testimony,  and  placing 
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upon  It  all  the  latitude  claimed  by  counsel  for 
plaintiff.  It  Is  difficult  to  find  hi  it  any  proof 
of  care  or  caution  taken  by  plaintiff,  aa  he 
ran  blindly  into  danger. 

The  contention  of  counsel  that  this  was  a 
Sunday  excursion  train,  and  unlawfully  run, 
we  think,  can  have  a  bearing  only  upon  the 
question  as  to  whether  the  plaintiff  would  not 
be  requhred  to  exercise  the  same  care  in  mak- 
ing the  crossing.  If  he  was  not  expecting  a 
train,  or  had  a  right  to  assume  that  no  train 
ever  ran  on  Sunday  over  that  road,  and  he 
wa^  relying  upon  that  fact.  It  might,  in  a 
sense,  excuse  him  from  that  degree  of  care 
that  other\('l8e  he  was  bound  to  exercise. 
But  It  is  apparent  from  the  record  that,  had 
the  plaintiff  had  that  in  view,  he  did  not  take 
the  precautions  which  the  law  requires,  for 
even  under  such  circumstances  he  had  no 
right  to  go  blindly  upon  the  track.  But, 
though  It  is  the  exception  on  that  road  to  run 
Sunday  trains,  yet  excursion  trains  frequently 
go  over  the  road  on  Sunday.  The  Judgment 
must  be  affirmed.  The  other  Justices  con- 
curred. 


SLACK  V.  NOHTON. 

(Supreme  Court  of  Michigan.     Dec.  18,  1806.) 

HuBBANo  AS  WiT.NBss— Testimony  aoainst  Dece- 
dents. 

3  How.  Ann.  St.  I  7545,  prohibiting  the  as- 
signor of  a  cinim  from  te-stifyiiig,  in  a  suit 
against  the  representatives  of  a  decedent^  as  to 
mutters  which  were  equally  within  the  knowl- 
edge of  decedent,  does  not  preclude  a  husband 
from  testifying  in  behalf  of  his  wife  in  an  ac- 
tion by  her  npainst  an  estate  for  services  ren- 
dered the  decedent,  where  he  had  agreed  with 
his  wife,  prior  to  the  rendition  of  the  services, 
that  the  remuneration  should  go  to  her. 

Error  to  circuit  court,  St.  Joseph  county; 
George  L.  Yaple,  Judge. 

Action  by  Susan  E.  Slack  against  John  W. 
Norton,  administrator  of  the  estate  of  Henry 
Slack,  deceased,  for  services  rendered  dece- 
dent. From  a  Judgment  in  favor  of  defend- 
ant on  a  verdict  directed  by  the  court,  plain- 
tiff appeals.    Reversed. 


S.    M.   Constantlne,   for  appellant. 
Akey,  for  appellee. 


Alfred 


LONG,  G.  J.  Claimant  presented  her  datm 
to  the  commissioners  on  the  estate  of  Henry 
Slack,  deceased.  SJie  clRhnod  $2,'>2.r)0,  .and 
was  allowed  |125.  From  this  she  appealed 
to  the  circuit  court,  where,  uiKin  a  trial  before 
a  Jury,  the  court  directed  verdict  hi  favor  of 
the  defendant.  The  claimant  is  a  married 
woman.  In  the  spring  of  1894,  she  was  liv- 
ing at  Vicksburg,  keeping  boarders.  Her 
husband  was  a  traveling  salesman,  selling 
fruit  trees.  The  deceased  was  the  father-in- 
law  of  the  claimant,  and  was  an  invalid,  and 
desired  to  make  his  home  with  her.  Aa  to 
the  arrangement  between  the  claimant  and 
the  deceased,  it  was  shown  upon  the  trial,  by 
the  husband  of  the  claimant,  under  objection. 
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that  the  deceased  agreed  to  pay  the  claimant 
well  for  his  board  and  care  if  he  should  be 
permitted  to  live  there;  that  claimant  agreed 
to  take  care  of  him;  that  he  came  to  her 
house,  and  had  his  board  and  washing  and 
necessary  attendance,  and  remained  there  un- 
til some  time  In  May  of  the  same  year,  when 
he  requested  the  claimant  to  break  up  house- 
keeping, and  move  down  to  bis  place,  and 
take  care  of  him  there,  and  agreed,  further, 
that  if  she  would  do  so,  he  would  pay  her 
well,  and  it  should  not  cost  her  anything  for 
house  rent  or  wood;  that  claimant  as^eed 
to  this,  and  the  deceased  sold  oCT  all  his 
household  effects,  except  furnishings  tor  one 
room,  and  claimant  took  charge  of  the  house, 
and  furnished  eTerything,  including  provi- 
sions; that  deceased,  owing  to  the  nature  of 
bis  disease,  soon  commenced  to  grow  worse^ 
and  claimant  had  to  have  extra  help,  payhig 
$2.50  a  day  therefor;  that  claimant  kept  an 
Itemized  account  of  the  board  aM  of  the 
services  rendered  to  the  deceased;  and  that 
her  husband  had  nothing  whatever  to  do  with 
it.  There  Is  no  dispute  upon  the  record  that 
such  board  and  services  were  rendered,  nor 
of  the  value  thereof.  At  the  close  of  the  tes- 
timony the  court  was  of  the  opinion  that  the 
husband  was  incompetent  as  a  witness,  and 
struck  out  his  testimony,  and  found  that  there 
was  no  competent  testimony  In  the  cause 
which  would  warrant  the  Jury  In  finding  a 
verdict  for  the  claimant. 

On  appeal  here,  coimsel  for  the  estate  con- 
tends that  the  court  was  not  In  error,  for  the 
reasons,  among  others,  that  the  husband  is 
entitled  to  have  his  wife's  services  and  earn- 
ings the  same  as  at  common  law,  and  to 
make  such  a  contract  valid  as  here  claimed, 
so  that  the  wife  might  recover  upon  it,  there 
must  be  contract  relations,  not  only  between 
the  husband  and  wife,  by  which  the  husband 
releases  all  his  rights  to  her  time  and  serv- 
ices, but  also  that  those  relations  must  be  un- 
derstood by  the  deceased;  that,  if  the  hus- 
band agreed  with  his  wife  that  she  should 
receive  compensation  for  her  own  services,  it 
would  not  be  binding  upon  the  deceased  im- 
less  he  assented  to  it;  and  that,  If  the  con- 
tract was  made  with  the  deceased  and  wife 
for  such  services,  it  would  be  essential  to 
have  the  husband's  consent.  In  support  of 
this  contention  counsel  cites  Mason  v.  Dun- 
bar, 43  Mich.  407,  5  N.  W.  432.  Counsel  con- 
tends that,  imder  that  case,  in  order  for  the 
claimant  to  recover,  the  husband  must  relin- 
quish his  right  or  claim  to  claimant's  serv- 
ices, either  by  assignment  or  otherwise,  be- 
fore or  after  her  services  commenced,  and 
that  If  this  had  been  proved  by  competent 
evidence  he  would  concede  her  right  to  re- 
cover, but  that  the  husband  was  an  incompe- 
tent witness  tmder  section  7545,  3  How.  Ann. 
St.,  and  his  testimony  should  be  stricken  out, 
and  that  therefore  there  was  nothing  in  the 


case  which  warranted  a  verdict  in  Cayor  «t 
claimant.  The  statute  cited  is  an  amend- 
ment to  Act  No.  139,  Pub.  Acts  1885,  and  the 
words  added  are  that,  "whenevw  the  words 
'opposite  party'  occur  in  this  section,  it  shall 
be  deemed  to  include  the  assignors  or  as- 
signees of  the  claim,  or  any  part  thereof  In 
controversy."  In  Stackable  v.  Stackabie's 
Estate,  65  Mich.  518,  32  N.  W.  810,  Qie  court 
referring  to  this  statute,  says:  "It  Is  clearly 
evident  some  assignment  of  this  claim  for 
board  would  belong  to  the  husband,  and  not 
to  the  wife.  He  was  the  head  of  the  house- 
hold, and  furnished  the  family  supplies. 
There  had  to  be  some  agreement  on  his  part 
with  his  wife  that  she  should  receive  the  pay 
for  the  board.  The  statute  is  aimed  at  an  as- 
signment before  the  death  of  the  party 
against  whom  the  claim  exists,  as  weU  as  to 
one  after  his  death."  And  it  was  held  in  that 
case  that  the  husband  was  not  a  comoetent 
witness  In  relation  to  the  items  for  board.  In 
the  present  case,  the  wife  was  permitted  by 
her  husband  to  keep  boarders,  furnished  the 
provisions  herself,  and  with  which  it  Is  ap- 
parent the  husband  had  nothing  to  do.  In 
this  respect  It  differed  from  the  Stackable 
Case,  and  the  husband  was  a  competent  wit- 
ness to  show  that  this  was  the  wife's  busi- 
ness, and  not  his  own.  It  is  not  an  action 
upon  an  account  brought  by  the  wife  which 
has  been  assigned  to  her.  It  is  a  claim  with 
which  the  husband  had  nothing  to  do,  if  his 
testimony  given  in  the  case  is  to  be  believed. 
The  husband  did  not  stand  towards  the  wife 
as  the  assignor  of  the  claim,  and  therefore 
was  not  prohibited  by  the  statute  from  testi- 
fying to  any  arrangement  which  the  wife 
made  with  the  deceased  for  his  board  and 
care.  Prior  to  the  time  of  this  arrangement 
between  claimant  and  deceased,  she  had  kept 
boarders.  This  seems  to  have  been  her  busi- 
ness, while  the  business  of  the  husband  was 
that  of  a  traveling  salesman.  It  has  been 
decided  many  times  In  this  court  that  a  mar- 
ried woman,  with  the  consent  of  her  husband, 
may  carry  on  business  on  her  own  accoimt. 
and  may  be  protected  in  the  results  thereof, 
against  blm  and  against  his  creditors,  to  the 
same  extent  as  if  she  were  unmarried.  Till- 
man V.  Shackleton,  15  Mich.  447;  West  v. 
Laraway,  28  Mich.  464.  We  thhik  the  court 
was  in  eiTor  in  holding  that  the  husband,  un- 
der the  circumstances,  was  not  a  competent 
witness,  and  that  the  Jury  should  have  been 
bistructed.  If  they  found  the  contract  as 
claimed  by  the  claimant,  they  should  find  a 
verdict  in  favor  of  the  claimant,  as  we  think 
there  was  sufficient  evidence  to  warrant  the 
submission  of  that  question  to  the  Jury.  The 
Judgment  must  be  reversed,  and  a  new  trial 
ordered. 

MOORE,  J.,  did  not  sit    The  other  Justices 
concurred. 
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EDISON  T.  BABKA  et  .uz. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 

HCSBASD    AMD    WiFE— SePAUATB    ESTATE — ^NOHAS- 

siONADMi  Contract. 

1.  Where  a  husband  and  wife  enter  Into  a 
contract  to  plant  and  cultivate  an  orchard  on 
land  on  which  they  are  livintr,  but  the  title  to 
which  is  in  a  third  person,  the  contract  does 
not  relate  to  the  wife's  separate  estate,  and 
cannot  be  enforced  against  her,  though  she 
•absequently  acquires  the  title. 

2.  A  contract  for  the  planting  and  care  of  an 
orchard  is  a  personal  one,  and  cannot  be  assign- 
ed where  the  landowner  relies  on  the  benefit 
he  will  derive  from  the  personal  knowledge, 
skill,  and  honesty  of  the  fruit-tree  man. 

Error  to  circuit  court,  Kent  county;  Allen 
a  Adsit,  Judge. 

Action  by  George  M.  Edlaon  against  Joseph 
Babka  and  Delia  Babka  on  a  contract.  From 
a  Judgment  In  favor  of  defendants,  plaintiff 
brings  error.    Affirmed. 

Henry  J.  Felker,  for  appellant  Thompson 
&  Temple,  for  appellees. 

LONG,  C.  J.  This  action  was  brought  by 
the  plaintiff  as  the  assignee  of  a  certain  con- 
tract, which  reads  as  follows:  "Memorandum 
of  agreement  made  and  entered  into  this  6tb 
day  of  November,  A.  D.  1888,  by  and  between 
Mrs.  Dolly  Orcutt  and  Joseph  Babka  and  De- 
lta Babka,  hla  wife,  of  the  township  of  Flain- 
fleld,  county  of  Kent,  and  state  of  Michigan, 
parties  of  the  first  part,  and  Chas.  E.  Knapp, 
of  the  township  of  Grand  Rapids,  county  of 
Kent,  and  state  of  Michigan,  party  of  the  sec- 
ond part,  witnesseth:  That  Clias.  E.  Knapp 
is  to  fnrnlsh  enough  peach  trees  to  set  out  a 
certain  piece  of  land,  to  the  amount  of  one 
thousand  trees,  more  or  less,  in  the  spring  of 
1890  and  1891;  and  said  Knapp.  is  to  be  to 
one-half  of  the  expense  of  setting  said  trees, 
and  to  fencing  said  lot  with  poet  and  wire,  on 
the  farm  known  as  the  'D.  Orcutt  Farm,'  and 
described  as  follows:  The  southeast  quarter 
of  the  northwest  quarter  of  section  No.  20, 
township  eight  (8)  north,  of  range  eleven  (11) 
west,  township  of  Plainfleld,  said  land  owned 
and  occupied  by  said  first  parties.  Said  Chas. 
E.  Knapp  agrees  to  replace  all  trees  that  die 
or  are  killed  by  the  hard  winters  for  the  first 
three  years  after  setting,  and  one-half  of  all 
trees  to  be  replaced  there,  and  Joseph  Babka 
Is  to  pay  for  the  other  half.  Now,  therefore, 
in  consideration  of  the  premises,  and  for  said 
trees  furnished,  and  to  be  furnished,  by  the 
said  CbaB.  E.  Knapp,  in  reference  thereto,  the 
said  Joseph  Babka  hereby  agrees  to  plow  and 
till  the  ground  on  which  said  trees  are  set  for 
the  first  three  years  after  setting,  and  to 
plant  the  land  to  com  or  beans,  and  to  care 
for  the  trees  In  a  good  and  workmanlike  man- 
ner; and  said  Babka  is  to  have  for  his  work 
all  of  said  com  or  beans,  and  the  said  Knapp 
In  to  prune  said  trees  each  year  as  much  as  in 
his  Judgment  is  needed,  and  after  the  first 
three  years  said  Knapp  is  to  pay  for  one-half 
of  the  work  In  said  orchard,  or  to  do  it  him- 
self each  and  every  year  thereafter,  at  a  rate 


not  to  exceed  |2.50  per  day  for  man  and  team, 
and  $1.26  for  man;  said  work  to  be  done  in 
proper  season,  without  doing  harm  to  the  trees., 
up  to  picking  time.  Then  each  party  can 
gather  and  dispose  of  their  part,  or  they  may 
pick  and  market  It  together,  as  they  may 
choose.  And  said  Knapp  Is  to  have  one-half 
of  all  peaches  grovra  on  all  of  said  trees  for 
the  term  of  ten  years  from  the  time  of  setting 
said  trees.  That  first  parties  are  to  furnish 
said  Knapp,  free  from  ail  expense,  all  neces- 
sary facilities,  In  the  nature  of  roads,  &c.,  for 
the  caring  for  said  trees,  and  for  ingress  and 
egress  in  gathering,  securing,  and  removing 
his  part  of  said  fruit  grown.  And  it  Is  hereby 
agreed  that  the  provisions  of  this  agreement 
shall  be  binding  on  their  heirs,  executors,  or 
administrators  of  the  respective  parties.  Wit- 
ness our  hands  and  seals,  this  15th  day  of  No- 
vember, A.  D.  1889.  Joseph  Babka.  [L.  S.} 
Delia  Babka.  [L.  S.]  Chas.  SI.  Knapp. 
[L.  S.]  In  presence  of  Michael  Babka." 
While  the  contract  was  drawn  to  be  executed 
by  all  the  parties.  It  was  not  executed  by  Mrs. 
Orcutt,  who  was  at  that  time  the  owner  of 
the  premises  to  which  the  contract  related.  At 
the  time  it  was  executed,  Joseph  Babka  and 
his  wife,  Delia,  were  living  on  the  farm,  and 
working  It  on  shares.  On  the  11th  of  Octo- 
ber, 1892,  Dolly  Orcutt  deeded  the  premises  to 
Delia  Babka,  and  she  and  her  husband  still 
reside  upon  the  premises.  It  Is  admitted  that 
the  trees  were  planted  in  accordance  with  the 
terms  of  the  contract,  and  were  tended  and 
kept  pruned  by  Knapp  until  the  year  1893, 
when  he  assigned  his  Interest  In  it  to  D.  B. 
Pond  and  George  H.  Burgett;  and  they,  on  the 
22d  of  September,  1891,  assigned  their  inter- 
est to  the  phiintlff  In  this  case.  Previous  to 
this  last  assignment,  it  Is  claimed  that  some 
peaches  had  been  grown  upon  the  trees,  a 
part  of  which  Burgett  and  Pond  claimed  be- 
longed to  them  under  the  terms  of  the  con- 
tract; and  they  claimed  that  the  peaches  were 
taken  and  disposed  of  by  the  defendants,  or 
one  of  them,  before  they  assigned  their  con- 
tract to  the  plaintiff.  In  the  assignment  to 
the  plaintiff,  they  assigned,  in  writing,  any 
right  of  action  they  might  have  against  the 
defendants,  or  either  of  them,  for  taking  and 
disposing  of  the  peaches. 

This  suit  Is  In  trover  for  the  conversion  of 
the  peaches.  On  the  trial,  it  was  contended 
by  counsel  for  defendants:  (1)  That  the  con- 
tract was  not  one  which  Mrs.  Babka  could 
make,  as  at  that  time  she  was  a  married 
woman,  and  the  contract  did  not  relate  to  her 
separate  estate,  the  title  to  the  farm  being 
then  in  Mrs.  Orcutt.  (2)  That  the  contract 
was  a  personal  one  with  Mr.  Knapp,  and  that 
Babka  had  a  right  to  rely  upon  the  benefit  he 
would  derive  from  the  i)ersonal  knowledge  of 
Knapp  In  the  fruit  business,  his  skill  in  trim- 
ming trees,  and  his  honesty,  as,  by  the  terms 
of  the  contract,  Knapp  had  the  right  to  en- 
ter the  orchard  at  any  time,  and  remove  the 
fruit.  On  the  trial,  the  court  directed  a  ver- 
dict in  favor  of  the  defendants. 
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We  tblnk  coonset  la  rl^t  npon  both  propo- 
nlttona.  The  contract  tras  one  which  was  not 
within  the  power  of  Mrs.  Babka  to  make,  and 
by  which  she  could  be  bound.  It  bad  no  refer- 
ence to  her  separate  estate.  Naylor  v.  Minock, 
96  Mich.  1S2,  188,  66  N.  W.  664.  We  think, 
also,  that:  it  was  a  contract  which  could  not 
l>e  assigned  without  the  consent  of  Babka,  so 
that  he  would  be  bound  to  accept  the  serv- 
ices of  a  third  party;  and  no  showing  was 
tnade  or  offered  to  be  made  that  be  ever  as- 
sented to  the  assignment  of  It.  Babka  had 
the  right  to  the  benefit  of  Knapp's  knowledge 
as  a  fruit-tree  man,  and  it  is  plain  that,  by 
the  terms  of  the  contract,  he  did  rely  upon 
his  knowledge,  not  only  In  the  planting  of  the 
trees,  but  in  the  pruning  from  year  to  year 
during  the  whole  10  years  covered  by  the  con- 
tract It  is  held  In  such  cases  that,  where  the 
contract  is  such  as  to  imply  peculiar  con- 
fidence In  the  honesty,  pecuniary  ability, 
knowledge,  or  skill  of  the  person  to  whom  a 
guaranty  is  addressed,  there  Is  good  reason 
for  holding  it  to  be  strictly  personal,  unless  Its 
language  implies  the  contrary.  King  v.  Bat- 
terson,  13  R.  I.  120.  In  the  notes  to  Sloan  v. 
Williams  (ni.  Sup.)  12  Lawy.  Rep.  Ann.  496 
(27  N.  E.  531),  this  whole  subject  Is  fully  dis- 
cussed, and  the  rule  stated  in  King  v.  Bat- 
terson,  supra,  upheld.  The  Judgment  below 
must  be  affirmed.  The  other' Justices  concur- 
red. 


McCUAIG  T.  CITY  SAV.  BANK. 
(Supreme  Court  of  Michigan.    Dec.  24,  1886.) 

ASSION'MSNT  FOR  BSNEFIT  OF    CHEDITOHS— ReQUI- 
SITF.S  OF     LKOAI,    AsaiONMENT  —  FlLINO  WITH 

Clerk— Bond— CoKPOBATioN  as  Bi-kett. 

1.  Under  How.  Ann.  St.  ti  8739,  8740,  pro- 
viding that  an  assignment  for  the  benefit  of 
creditors  shall  be  void  unless  the  instrument  of 
assignment  (or  a  duplicate  thereof),  an  inven- 
tory of  the  assigned  property,  a  list  of  credit- 
ors,  and  the  bond  of  the  assignee  shall  be  filed 
with  the  clerk  of  the  circuit  court  within  10 
days  after  the  assignment  is  made,  an  assignee 
cannot  maintain  an  action,  as  such,  where  a 
copy  only  of  the  deed  of  assignment  is  filed,  or 
where  the  other  instruments  named  are  not 
Bled  within  the  10  days. 

2.  The  filing  of  a  bond  by  an  assignee  for  the 
benefit  of  creditors,  signed  by  a  corporation  of 
another  state  as  surety,  without  evidence  that 
sncb  corporation  has  been  autliorized  to  become 
surety  on  undertakings.  Is  not  such  a  compli- 
ance with  the  law  as  to  qualify  the  assignee  to 
sue  for  assets  of  his  assignor. 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  James  F.  McCualg,  aa  assignee 
of  Joseph  Beasley  &  Co.  for  the  benefit  of 
creditors,  against  the  City  Savings  Bonk. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AflSlrmed. 

S.  E.  Engle,  for  appellant  Bowen,  Doug- 
las &  Whitney,  for  appellee. 

MOORB,  X  The  plaintiff,  aa  assignee, 
ened  the  defendant  to  recover  deposits, 
Amounting  to  $270,  deposited  with  it  by  Beas- 


ley &  Co.  Defendant  claimed  by  way  of  de- 
fense—First,  that  plalntlO.  waa  not  legally 
the  assignee 'of  Beasley  &  (}o.;  and,  second, 
that  If  plaintiff  was  the  assignee,  defend- 
ant was  entitled  to  retain  out  of  tbe  deposit 
enough  to  pay  two  notes,  amounting  to  about 
$250,  which  It  held,  given  by  Beasley  &  Co., 
which  matured  after  the  as8lg:nment  was 
made  and  before  suit  was  brought  The  cir- 
cuit Judge  found  tbe  proceedings  relating  to 
the  assignment  fatally  defective,  and  direct- 
ed a  verdict  for  defendant.  The  record 
shows  that  tbe  assignment  was  made  Au- 
gust 31,  1805;  that  on  the  same  day  a  copy 
of  said  assignment  was  Died  with  the  county 
clerk;  that  neither  tbe  original  assignment 
nor  a  duplicate  of  It  has  ever  been  filed  with 
tbe  clerk.  It  also  discloses  that  after  office 
hours  on  September  lOtb,  tbe  assignee  and  his 
attorney  visited  the  county  clerk's  office  with 
an  inventory  of  assets  and  a  list  of  creditors 
that  were  not  sworn  to,  and  with  a  bond  the 
surety  to  which  was  the  Fidelity  &  Deposit 
Company  of  Baltimore,  Md.  They  found  a 
deputy  clerk  In  the  office,  who  had  returned 
to  the  office  for  his  bicycle.  A  request  was 
made  of  this  deputy  that  he  approve  the  bond 
and  file  tbe  papers.  He  declined  to  do  so, 
on  the  g^round  that  It  was  something  that  he 
knew  nothing  about;  that  It  came  within  the 
duty  of  Mr.  Christian,  another  deputy,  or  the 
clerk  himself.  The  papers  were  left  in  the 
clerk's  office.  The  next  morning  the  assignee 
and  his  attorney  again  appeared  at  tbe  clerk's 
office.  The  assignee  wanted  to  verify  the  In- 
ventory and  list  of  creditors.  He  was  told 
that  this  must  be  done  by  tbe  asslgmor,  who 
was  summoned,  and,  after  the  papers  were 
verified,  a  filing  was  indorsed  on  one  of  them 
by  the  clerk,,  and  the  bond  was  detached  and 
put  In  the  vault.  There  was  no  approval  of 
the  bond,  or  no  filing  of  it  Indorsed  upon  It 
and  there  never  has  been,  though  the  clerk 
testified  that  he  regarded  the  bond  as  good, 
and  would  have  Indorsed  it  with  his  approval 
on  the  11th  day  of  September  If  his  attention 
had  been  called  to  it.  Counsel  for  plaintiff 
asked  that  he  be  allowed  at  tbe  trial  to  in- 
dorse his  approval  upon  the  bond,  but  the 
circuit  Judge  declined  to  let  him  do  so.  No 
pruof  of  the  authority  of  the  company  to  l>e- 
couie  surety  on  the  bond  was  made.  See 
Act  No.  2C0,  Pub.  Acts  1805.  Objection  was 
made  to  the  admission  of  those  papers  be- 
cause they  did  not  comply  with  the  provisions 
of  How.  Ann.  St  {!  8739,  8740. 

A  filing  of  a  copy  of  the  assignment  in- 
stead of  an  original  er  a  duplicate,  was  not  a 
compliance  with  tbe  statute.  A  copy  Is  a 
transcript  of  an  original  writing  (1  Bouv. 
Law  Diet  p.  313),  and  may  be  made  by  any- 
body. A  copy  cannot  be  given  In  evidence 
unless  proof  Is  made  that  the  original  Is  lost, 
or  Is  in  the  power  of  the  opposite  party. 
While  a  duplicate  Is  the  double  of  anything. 
1  Bout.  Law  Diet  p.  453.  It  is  either  one  of 
the  two  originals,  both  of  which  are  executr 
ed  by  the  same  party  or  parties,  and  may  be 
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offered  in  evidence.  It  is  no  part  of  the  duty 
of  the  clerk  to  file  a  copy  of  an  assignment, 
but  he  could  not  refuge  to  file  an  original  or 
a  duplicate.  The  creditors  are  entitled  to 
know  that  an  assignment  has  in  fact  been 
made.  That  they  cannot  ascertain  from  In- 
specting what  purports  to  be  a  copy.  The 
failure  to  file  an  Inventory  and  list  of  cred- 
itors within  10  days  with  the  clerk  is  not  a 
compliance  with  the  statute.  The  failure 
to  file  with  the  clerk  a  bond  approved  by 
bim  within  10  days  Is  not  a  compliance  with 
the  statute.  Munson  v.  Ellis,  08  Mich.  S31, 
25  N.  W.  805;  Beard  v.  Clippert,  63  Mich. 
710.  30  N.  W.  323;  Sprlngett  v.  Colerick,  67 
Mich.  367,  34  N.  W.  683;  Abbott  v.  ChafTee, 
83  Mich.  256,  47  N.  W.  216.  The  surety  was 
the  Fidelity  tt  Deposit  Company  of  Balti- 
more. There  is  nothing  in  the  record  to 
show  that  this  company  was  authorised  to 
become  a  surety  on  the  bond.  The  defend- 
ant is  a  creditor,  who  seeks  to  apply  funds 
in  Its  possession  to  the  payment  of  a  debt 
owed  it  by  the  assignors  of  the  plaintifl.  The 
creditor  has  a  right  to  insist  that,  before  it 
can  be  deprived  of  this  fund,  the  plaintiff 
shall  show  a  substantial  compliance  with  the 
statute.  It  will  not  be  necessary  to  discuss 
the  other  questions  raised  by  the  record. 
Judgment  Is  affirmed.  Tho  other  Justices 
concuraed. 


VINCENT  T.  CITY  OF  KALAMAZOO. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 

DbBO  —  KBISRVATIOir  FUK    SlDBWALK  FOBPOBBS — 
AOVBItSB  POSSBBSION. 

A  deed  conveyed  a  lot  in  defendant  city, 
except  so  much  thereof  as  was  "set  apart  for 
sidewalk  purposes."  For  30  years  there  had 
been,  on  the  lot,  buildings  which  in  fact  en- 
croached 2  feet  on  the  platted  street,  the  side- 
walk extending  10  feet  beyond  the  buildings. 
The  plat  did  not  designate  any  part  for  side- 
walka,  nor  was  there  any  corporate  action  set- 
ting apart  the  2  feet  with  other  land  for  side- 
walks. All  prior  conveyances  of  the  lot  con- 
tained the  same  provision.  Held,  that  the  ex- 
ception included  only  the  land  actually  used 
for  sidewalk  purposes. 

Appeal  from  circuit  court,  Kalamazoo  coun- 
ty, in  chancery;  George  M.  Buck,  Judge. 

Bill  for  injunction  filed  by  Edward  B.  Vin- 
cent against  the  city  of  Kalamazoo.  From  a 
decree  for  complainant,  defendant  appeals. 
Affirmed. 

George  P.  Hopkins  (E.  M.  Irish,  of  counsel), 
for  appellant    Howard  &  Boos,  for  appellee. 

HOOKEB,  J.  On  July  25,  1894,  James  CSar- 
rol  conveyed  to  the  complainant,  by  warranty 
deed,  the  following  parcel  of  land  in  the  city 
of  Kalamazoo,  viz. :  "That  part  of  lot  number 
233  commencing  26%  feet  from  the  south 
curbstone,  the  same  being  21  feet  from  the 
center  of  Water  street;  running  thence  east 
sixty-five  feet;  thence  north  twenty-six  and 
a  half  feet;  thence  west  sixty-six  feet;  thence 
south  to  the  place  ot  beginning,— and  con- 


taining the  land  therein,  except  that  set  apart 
for  sidewalk  purposes."  Previous  to  this  time, 
and  from  18G-1  to  1893,  when  the  building  was 
destroyed  by  fine,  the  curbstone  was  distant 
10  feet  from  the  side  wall  of  a  wooden  build- 
ing situate  upon  said  lot,  and  the  sidewalk 
covered  the  space  between  the  wall  of  the 
building  and  the  curb.  The  complainant  pro- 
posed to  erect  a  brick  building  upon  the  site 
of  the  former  building,  the  north  wall  to  be 
placed  at  a  distance  of  10  feet  from  the  curb. 
The  city  claimed  that  such  a  location  of  the 
wall  would  encroach  upon  ihe  street  2  feet, 
and  an  Inspection  of  the  recorded  plat  shows 
that  this  strip  of  land  2  feet  wide,  adjoining 
the  sidewalk  upon  the  south,  was  within  the 
limit  of  the  street  as  platted.  This  bill  Is 
filed  to  restrain  the  defendant  city  from  pre- 
venting complainant  from  covering  by  his 
proposed  building  the  2-feet  strip  of  ground. 

The  case  turns  upon  the  question  of  adverse 
possession.  It  seems  to  be  admitted  that  the- 
butldlngB  have  covered  this  groimd  for  about 
30  years,  during  which  period  no  claim  of  en- 
croachment was  made  by  the  city;  but  It  la 
contended  that  none  of  the  owners  occupied 
the  premises  more  than  8  years,  and  that  each 
one  excepted  this  strip  when  the  property  was- 
conveyed  by  him,  and  consequently  his  suc- 
cessor acquired  no  advantage  by  reason  of  the 
adverse  occupancy.  This  contention  la,  of 
necessity,  based  od  the  claim  that  the  part  of 
the  street  set  aside  for  sidewalk  pmi;>oBe8  in- 
cluded all  of  the  land  between  the  curb  and 
the  street  line  as  platted,  I.  e.  12  feet  There 
Is  no  evidence  that  any  portion  of  the  street 
was  "set  apart  for  sidewalk  purposes,"  except 
the  fact  that  a  walk  10  feet  wide  existed. 
Nothing  in  the  plat  shows  an  Intention  to 
designate  any  part  for  sidewalks,  nor  Is  there 
evidence  of  any  corporate  action  setting  apart 
this  2  feet  with  other  land  for  sidewalks. 
The  only  reasonable  coostruction,  therefore. 
Is  that  the  exception  referred  to  the  land  ac- 
tually in  use  for  that  purpose,  viz.  10  feet.  It 
is  unnecessary  to  discuss  the  legal  question, 
as  It  has  been  frequently  held  that  the  public- 
could  lose  an  easement  by  nonuser,  accom- 
panied by  occupancy  by  an  adjoining  pro- 
prietor.   The  Judgment  is  affirmed. 

MOORE,  J.,  did  not  sit  The  other  Justices 
concurred. 

PEOPLE  V.  HOLMES. 
(Supreme  Court  of  Michigan.     Dec.  24,  1896.)- 
HomoiDE — Dbokeb  ofCbimb — Question  fob  Jobt 

— INSTBUCTIONS— IMSANITT   18  ObFBNBB 
— ESPBRT  TBSTIMOKT. 

1.  Where,  after  a  scuffle  between  defendant 
and  deceased,  in  which  defendant  who  was 
much  the  smaller,  was  somewhat  injured,  he 
went  upetairs  to  his  room,  and  procured  a  re- 
volver, and,  walking  down  the  stairs,  and 
through  two  or  three  intervenine  rooms,  to 
where  deceased  was  washing  his  bauds,  with- 
out other  words  stiot  deceased   three   tiraea, 
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IdllinK  him,  whetlier  the  homicide  was  mnrder 
in  the  flnt  or  lecond  degree  or  manslaughter 
is  a  question  to  be  determined  by  the  jury  on 
consideration  of  sU  the  circumstances  shown 
in  eTidence. 

2.  An  instrnction  tliat  if  at  the  time  defend- 
ant shot  deceased  he  thought  of  his  purpose  to 
Uli  liim,  "and  had  time  to  think  that  he  would 
execute  it,  and  did  so,  and  formed  fully  in  his 
mind  the  conscious  design  of  killing,  and  had 
time  to  think  of  the  weapon  he  procured  for 
that  purpose,  and  that  he  would  use  it,  he  is 
guilty  of  murder  in  the  first  degree,"  is  errone- 
ous, as  authorizing  the  jury  to  infer  from  facts 
scarcely  In  dispute  that  If  defendant  was  re- 
sponsible at  all  be  would  be  guilty  of  murder 
in  the  first  degree,  while  there  was  ample  room 
within  such  facts  for  a  verdict  finding  him 
guilty  of  murder  in  the  second  degree  or  of 
manslaughter. 

3.  It  is  the  province  of  the  court,  in  instruct- 
ing as  to  the  defense  of  insanity,  to  define  what 
in  law  constitutes,  such  a  degree  of  insanity  as 
excuses  an  act  which,  but  for  the  clouded  fac- 
ulties, would  be  a  crime;  and  an  instruction 
impressing  on  the  jury  the  court's  views  of  the 
case,  and  in  which  argumentative  language  is 
quoted  from  an  opinion  of  the  supreme  court  in 
another  case  on  different  facts,  is  calculated  to 
prejudice  the  jury,  and  is  erroneous. 

4.  It  is  not  competent  for  an  expert  witness, 
called  on  the  subject  of  insanity,  to  testify  as 
to  a  particular  case  claimed  to  I>e  analogous  to 
the  defendant's. 

5.  An  opinion  as  to  the  qualifications  of  a 
witness  as  an  expert,  to  be  admissible,  must  be 
based  on  personal  knowledge,  and  not  on  repu- 
tation. 

Error  to  superior  court  of  Grand  Rapids; 
Eldwln  A.  Burllngame,  Judge. 

Joseph  S.  H.  Hobnes  was  convicted  of  mur- 
der in  the  first  degree,  and  brings  error.  Re- 
yersed. 

Fred.  A.  Maynard,  Atty.  Gen.,  Alfred  Wol- 
cott,  Pros.  Atty.,  and  Charles  E.  Ward,  Asst 
Pros.  Atty.,  for  the  People.  Thomas  F,  Mo- 
-Garry,  George  E.  Nichols,  and  J.  L.  McPeak, 
for  respondent 


MONTGOMERY,  J.  The  reapondent  was 
convicted  of  murder  in  the  first  degree.  A 
brief  statement  of  the  circumstances  of  the 
tragedy  is  as  follows:  Respondent  and  the 
deceased,  Albert  Johnson,  were  both  boarders 
at  the  boarding  house  of  Mrs.  Posner,  In  the 
city  of  Grand  Rapids.  Both  were  about  the 
age  of  27  years  at  the  time  of  the  tragedy. 
The  deceased  was  a  powerful  man,  weighing 
about  220  pounds,  and  respondent  is  rather 
frail  and  delicate,  of  a  nervous  temperament, 
and  weighed,  at  the  time  of  the  tragedy,  about 
128  pounds.  On  the  12th  of  January,  1896, 
which  was  Sunday,  Holmes  sat  in  the  sitting 
room  of  the  boarding  house,  which  was  locat- 
ed in  what  could  be  termed  the  basement, 
the  house  being  built  upon  ground  which 
rises  rapidly  up  from  the  street,  the  first  sto- 
ry being  level  with  the  street,  while  the  sec- 
ond story  is  more  nearly  on  a  level  with  the 
ground  back  a  few  feet  from  the  street. 
Johnson  came  In  from  his  work,  entered  the 
dining  room  from  the  outside  door,  and  pass- 
ed into  the  sitting  room,  where  Holmes  was 
reading.  As  he  came  in,  he  called  out  "Dln- 
nerl"  and  as  be  approached  Holmes  he  said 


in  a  good-natured  manner,  "Hello,  Blidte!" 
and  Holmes  replied  in  apparent  good  nature, 
"Hello,  Fatty!"  Johnson  passed  by  Holmes, 
and  in  returning  thrust  his  fingers,  which 
were  cold,  down  the  back  of  Holmes'  neck. 
Holmes  was  annoyed,  and  said  "Stopr*  or 
words  to  that  effect,  and,  the  fingers  not  be- 
ing removed  immediately,  he  Jumped  up  from 
his  chair,  and  struck  Johnson  with  bis  fist 
somewhere  about  the  chest,— a  blow  which 
probably  Inflicted  no  pain  or  injury.  Johnson 
said,  "Do  you  mean  it?"  .  Holmes  replied, 
"Yes,  I  do."  Johnson  then  said,  "Walt  until 
■  I  get  my  coat  off,"  whereupon  he  took  off  his 
overcoat,  dropped  it  upon  the  fioor,  advanced 
a  few  steps  towards  Holmes,  took  him  by  the 
throat,  backed  him  up  against  the  wall  of 
the  house,  held  him  there  for  a  few  seconds 
at  arm's  length.  Holmes  meanwhile  making 
no  struggle  or  show  of  resistance.  Johnson 
then  released  Holmes,  and  went  to  the  kitch- 
en, located  on  the  same  floor,  the  dining  room 
being  between  the  sitting  room  and  kitchen. 
He  was  gone  four  or  five  minutes  before  re- 
turning to  the  sitting  room.  Holmes,  when 
released  by  Johnson,  stepped  to  the  little  ball- 
way  out  of  which  ascends  a  stairway  leading 
to  the  next  fioor  above.  This  hallway  opens 
from  the  sitting  room,  where  this  little  scuf- 
fle had  taken  place,  the  door  being  some  six 
or  eight  feet  from  where  Holmes  bad  been 
sitting  jeadlng.  He  advanced  to  the  foot  of 
the  stairs  after  entering  the  hallway,  placed 
one  foot  on  the  step,  and  stood  there  for  a 
few  seconds,  then  returned,  and  sat  down  in 
the  chair  he  bad  been  occupying  before  the 
scuffle.  After  he  had  seated  himself,  Johnson 
came  into  the  sitting  room  again,  and,  with 
out  saying  anything  to  any  one,  picked  up 
his  overcoat,  made  some  inquiry  about  his 
boots  from  one  of  the  boarders,  and  proceed- 
ed to  the  little  hallway.  This  hallway  has 
no  light  except  that  which  comes  either  from 
the  door  being  left  open,  or  from  a  window 
situated  some  little  distance  from  the  head 
of  the  stairs.  When  Johnson  entered  the 
hallway,  he  left  the  door  open.  Holmes  got 
up  and  shut  the  door,  he  says,  "pretty  quick." 
Others  describe  It  by  saying  Holmes  slammed 
the  door  shut.  Johnson  then  opened  the  door, 
saying  he  wanted  the  door  open  In  order  to 
see.  Holmes  replied,  "I  am  not  going  to  get 
cold  for  you,"  and  got  up  and  slammed  the 
door  shut  again.  Johnson  opened  the  door 
and  said,  "What  do  you  mean?"  Holmes 
said,  "I  mean  that  if  you  weighed  three  hun- 
dred pounds,  you  can't  bluff  me,"  and  Jump- 
ed up  from  bis  chair,  where  he  had  gone  aft- 
er shutting  the  door  the  last  time,  and  went 
over  to  Johnson,  who  was  then  standing  dose 
by  the  doorway  leading  Into  the  hall,  and 
some  Ave  or  six  feet  from  Holmes.  There  Is 
a  conflict  In  the  testimony  as  to  whether 
Holmes  struck  Johnson  first,  or  whether 
Johnson  was  the  aggressor.  Johnson  cUncbetl 
Holmes,  and  they  both  struggled  around  the 
sitting  room,  and  they  finally.  In  their  strug- 
gles, passed  through  the  door  into  the  dining 
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room.  Johnaoo  here  got  his  left  arm  around 
Holmes'  neck,  and  they  both  fell  to  the  floor. 
They  continued  to  struggle,  and  both  regain- 
ed their  feet,  Johnson  still  holding  Holmes 
around  the  neck.  While  In  this  position 
Johnson  struck  Holmes  in  the  face  with  his 
right  hand  three  or  four  times,  inflicting  such 
injuries  as  caused  Holmes'  nose  to  bleed,  his 
face  being  covered  with  blood.  At  this  point 
one  of  the  boarders  spoke  to  them,  on  which 
Johnson  immediately  released  his  hold,  and 
they  separated,  Johnson  going  at  once  to  the 
kitchen,  and  from  there  to  the  little  wash 
room  opening  off  from  the  kitchen,  for  the 
purpose  of  washing  bla  hands.  One  witness 
testifles  that  Johnson,  on  releasing  his  hold, 
said,  "I'll  fix  you."  Holmes,  after  this  strug- 
gle, went  back  through  the  sitting  room  to 
the  foot  of  the  stairs  which  he  had  started  to 
ascend  after  the  first  struggle,  proceeded  up- 
stairs to  his  room  at  the  head  of  the  stairs, 
went  to  the  dresser  In  his  room,  drew  out  the 
drawer,  took  from  It  his  reTolver,  which  was 
loaded,  started  back,  removing  the  case  from 
the  revolver  as  he  passed  along,  dropped  the 
case  on  the  floor,  and  as  he  passed  back  by 
the  door  of  Johnson's  room,  which  was  on 
that  floor,  stopped  and  looked  In  at  the  open 
door,  then  passed  down  the  stairway  Into 
the  sitting  room,  out  through  the  dining 
room,  and  into  the  kitchen,  passing  several 
people  on  his  way,  and,  arriving  at  the  kitch- 
en, looked  around  that  room,  and  passed 
across  the  room  to  within  a  few  feet  of  the 
wash-room  door,  where  Johnson  was  at  that 
time  engaged  in  washing  his  hands  at  the 
bowl  In  the  northeast  comer  of  the  room, 
with  his  back  towards  Holmes.  As  Holmes 
entered  the  kitchen.  Miss  Helwlg  said  to  him: 
"I  think  you  boys  have  gone  far  enough  with 
this.  Don't  go  near  him.  Your  face  Is  all 
blood  now."  Another  of  the  boarders,  who 
saw  what  Holmes  was  about  to  do,  called  out 
to  him,  "Here,  Holmes."  To  these  remarks 
Holmes  paid  no  attention,  except  to  glance  at 
the  speaker.  In  passing  down  the  stairs  and 
through  the  rooms,  he  put  the  revolver  In  his 
right-hand  hip  pocket,  and  he  placed  both 
hands  In  his  hip  pockets,  and  kept  them  In 
that  position  until  he  arrived  in  front  of  the 
wash-room  door,  as  already  stated.  He  then 
drew  the  revolver  from  his  pocket,  raised  it, 
and  flred  three  shots  In  quick  succession. 
Johnson,  as  soon  as  the  flring  commenced, 
stepped  off  the  little  platform  on  which  he 
was  standing,  and  to  the  west,  where  he 
would  be  i)artly  behind  the  door  casing  and 
partly  out  of  the  range  of  Holmes'  revolver. 
Holmes  flred  two  more  shots.  One  of  theso 
bullets  passed  into  the  fleshy  parts  of  John- 
son's left  arm,  and  another  pierced  his  left 
breast,  and  passed  through  his  heart  and  kill* 
ed  him.  He  staggered  Into  the  dining  room, 
and  expired  In  a  very  few  moments.  Holmes 
immediately  passed  oat  of  the  kitchen, 
through  the  dining  room,  through  the  sit- 
ting room,  up  one  flight  of  stairs,  and  out 
of  the  front  door  of  the  house,  and  went  hur- 


riedly to  police  headquarters,  a  few  blocks 
away,  presented  himself  at  tiie  window,  and 
stated  to  witness  Traxler  that  he  had  shot 
a  man  at  348  Ottawa  street  Traxler,  be- 
ing surprised,  said,  "What!"  and  Holmes  re- 
peated the  statement^  He  was  asked  if  he 
had  the  gun,  and  replied  that  he  had,  and 
Traxler  took  It  from  him.  It  was  suggest- 
ed to  him  that  perhaps  he  had  not  killed 
the  man,  and  he  said  he  thought  he  had  hurt 
him.  On  the  trial  the  defendant  offered  testi- 
mony tending  to  show  an  hereditary  predispo- 
sition to  Insanity,  and  tending  to  show  that 
the  treatment  to  which  he  was  subjected 
brought  on  a  temporary  insanity,  and  that  In 
all  that  he  did  after  being  subjected  to  fhe 
treatment  which  he  received  he  acted  auto- 
matically; and  Introduced  the  testimony  of 
expert  witnesses  for  the  purpose  of  main- 
taining this  defense.  He  was  a  witness  him- 
self upon  the  stand,  and  gave  testimony  tend- 
ing to  support  this  theory,  testifying  that 
while  Johnson  had  his  arm  around  his  neck 
he  could  not  breathe;  that  he  felt  a  fullness 
In  bl6  head,  and  experienced  a  sensation  of 
something  giving  way  in  his  head;  that  he 
felt  himself  smothering;  but  could  not  recol- 
lect what  took  place  subsequent  to  the  sensa- 
tion of  fullness  In  his  head. 

1.  It  is  Insisted  by  the  respondent's  counsel 
that  under  the  evidence  in  the  case  the  court 
should  have  instructed  the  Juiy  that  the  crime, 
if  any,  was  not  murder,  but  manslaughter; 
or.  if  murder,  that  it  did  not  amount  to  mur- 
der in  the  first  degree.  It  is  true  that  under 
tbe  law,  as  it  has  been  understood  and  admin- 
istered In  this  state  for  many  years,  the  act 
of  killing,  though  intentional,  may  be  com- 
mitted under  such  circumstances  as  to  make 
the  killing  manslaughter,  rather  tlian  mur- 
der. This  occnrs  when  the  act  Is  committed 
in  heat  of  blood,  produced  by  an  adequate  or 
reasonable  provocation,  and  before  a  reason- 
able time  has  elapsed  for  the  blood  to  cool  and 
for  reason  to  resume  its  habitual  control,  and 
where  the  act  was  the  result  of  temporary  ex- 
citement, by  which  the  control  of  reason  was 
disturbed,  rather  than  any  wickedness  of 
heart,  or  cruelty,  or  reddessness  of  disposi- 
tion. In  such  case  the  hiw,  out  of  indulgence 
to  the  frailty  of  human  nature,  regards  tbt> 
offense  as  of  a  less  heinous  character  thnii 
murder,  and  designates  It  manslaughter. 
People  V.  Scott,  6  Mich.  29(5;  Maher  v.  Peo- 
ple, 10  Mich.  218;  People  v.  Lilley,  43  Mich. 
526,  5  N.  W.  982.  But,  in  most  cases,  what 
constlttites  such  provocation  is  necessarily 
and  obviously  a  question  of  fact.  It  must  be 
such  provocation  as  has  a  natural  tendency  to 
produce  such  a  state  ot  mind  in  ordinary  men, 
and  which  the  Jury  are  satisfied  did  produce 
it  in  the  case  in  hand;  and,  equally,  in  de- 
termining the  length  of  time  during  which  the 
passions  aroused  by  provocation  may  be  rec- 
ognized in  reducing  the  offense  to  manslaugh- 
ter, the  Judgment  of  the  average  Jury  is  more 
trustworthy  than  could  be  any  precise  rule 
laid  down  by  the  court.    Maher  v.  People,  su- 


6M 


69  NORTHWBSTBUN  BBPORTEB. 


(Micb. 


pim.  Bee,  alao.  People  t.  Garbutt,  17  MIcb.  & 
The  queetion  must  depend  upon  the  nature  of 
the  accufied  and  the  laws  of  the  human  mind, 
as  well  as  upon  the  nature  and  clrcumstanceB 
of  the  provocation.  Whether  the  offense  is 
murder  or  manslaughter  depends  upon  the 
prusence  or  absence  of  malice,— that  is, 
whether  the  act  is  induced  by  adequate  provo- 
cation, committed  before  reasonatjle  cooling 
time  has  elapsed,  and  is  the  result  of  tempo- 
rary excitement  by  wbicb  the  reason  was  dis- 
turbed, rather  than  any  wicl^edneas  of  heart, 
or  cruelty  or  recldessuess  of  disposition;  or 
whether,  on  the  other  hand,  the  act  ia 
prompted  by  a  wldied  or  malignant  mind, 
whicli,  In  its  babitual  condition,  when  excit- 
ed by  no  provocation  which  would  be  liable 
to  give  undue  control  to  passion  in  ordinary 
men,  is  cruel,  wanton,  or  malignant,  reddeas 
of  human  lUe,  or  regardless  of  a  social  duty. 

Under  our  statute  (2  How.  Ann.  St  f  9075), 
murder  In  the  flrst  degree  is  dlstingulsbed 
from  murder  in  the  second  degree  by  this: 
In  the  former  case  there  must  be  a  wilifol. 
deliberate,  and  premeditated  Idiling,  or  the  of' 
fense  must  be  committed  in  an  attempt  to 
commit  a  felony;  while  premeditation  is  not 
requisite  to  constitute  murder  in  the  second 
degree,  if  the  otber  elements  exist  Under 
the  evidence  in  this  case,  we  think  it  must  be 
held  that  whether  the  shooting  was  Induced 
by  lassion  caused  by  reasonable  provocation, 
whether  the  act  was  prompted  by  a  wlclced 
and  malignant  heart,  and  also  the  question 
whether  there  was  such  deliberation  and  pre- 
meditation as  to  constitute  the  offense  mnr^ 
der  tn  the  first  degree,  were  questions  for  the 
Jury.  In  People  v.  Scott  6  Mich.  294,  It  was 
said:  "Wben,  therefore,  folio  whig  the  stat- 
ute, we  bold  murder  in  the  first  degree  to  be 
that  which  is  wiUful,  deliberate,  and  premed'- 
itated,  and  all  otber  murders  to  be  murdet  in 
the  second  degree,  we  should  be  undertaking 
a  task  which,  if  possible,  would  be  exceed- 
ingly dangerous  to  undertake,  to  enumerate 
what  facts  constitute  deliberation  and  what 
exclude  It  Practically,  a  Juiy  could  rarely 
find  much  difficulty  in  applying  the  test. 
Where  there  is  i>08itive  proof  of  previous 
threats,  lU  will,  or  preparation,  and  all  of 
such  a  nature  as  to  lead  naturally  and  clearly 
to  s  fatal  crime,  questions  seldom  arise.  It 
is  where  surrounding  circumstances  are  not 
clearly  proven,  and  where  the  ofFense  has  no 
established  antecedents,  that  difficulties  have 
arisen  in  defining  it  In  all  these  cases  the 
circumstances  proven  must  be  tai^en  into  ac- 
count and  the  Jury  must,  from  the  whole 
facts,  determine  the  intent  and  the  delibem- 
tion.  Voluntary  manslaughter  often  Involves 
a  direct  intent  to  kill,  but  the  law  reduces 
the  giade  of  the  offense,  because,  looking  at 
the  frailty  of  human  nature.  It  considers  great 
provocations  sufficient  to  excite  the  passions 
beyond  the  control  of  reason.  But  provoca- 
tions oftm  arise  which  are  of  less  intensity, 
and  are  not  in  law  regarded  as  sufficient  to 
reduce  the  crime  to  manslaughter.    If  it  ap- 


pears that  murder  is  committed  upon  a  heat 
of  passion  engendered  entirely  by  sucb  pruv- 
ocations,  and  scddeniy  conceived,  such  a  mur- 
der cannot  properly  be  called  deliberate.  But 
whenever  mmxler  is  IntentidnaUy  committed, 
without  serious  provocation,  and  tinder  cir- 
cumstances whicb  do  aot  reasonably  account 
for  such  an  excitement  of  passion  as  natm'al- 
ly  deprives  men  of  deliberation,  common  es- 
perieice  teaches  us  that  such  an  act  is  wan- 
ton, and  Its  perpetrator  responsible  for  it  as 
in  otber  cases  of  cold-blooded  crime.  The 
time  within  which  a  Wicked  purpose  IB  form- 
ed is  immaterial,  provided  it  is  formed  with- 
out distucbing  excitement  The  question  of 
deliberation,  when  all  the  circumstances  ap- 
pear, is  one  of  plain  common  sense;  and  an 
intelligent  Juqr  can  seldom  be  at  a  lots  to  de- 
termine it"  In  thia  case  thete  was  some 
testimony  by  Mrs.  Posner  tending  to  show 
threats  previously  made.  It  is  true,  this  wit- 
ness testliSeB  that  the  understood  the  re- 
spondent meant  these  remarks  in  fun,  from 
bis  action  and  appearance  at  the  time;  but 
the  jury  had  the  right  to  construe  these 
statements  in  the  light  of  subsequent  events, 
independent  of  this  testimony.  Also  it  was 
the  province  of  the  jury  to  determbie  whetli- 
er  there  had  been  time  for  the  formation  of  a 
deliberate  and  predetwmined  design.  The 
case  ia  unlike  that  of  Hurd  r.  People,  25 
Mich.  403,  as  in  that  case  the  assault  by  tbe 
deceased  had  not  been  abandoned.  In  itiix 
case  the  parties  had  separated;  respondpot 
had  gone  upstairs,  secured  his  revolver,  and 
returned,  and  assumed  the  aggreasire;  and. 
while  tbe  jury  might  well  have  fbund  that 
these  acts  were  tbe  result  of  one  impulse,  .vet 
we  are  not  bor  was  the  court  bdow,  author- 
ised to  say  this  as  matter  of  law.  But  while 
We  fully  realize  that  this  question  was,  in 
tbis  case,  a  question  of  fact  as  did  tbe  trial 
judge,  as  shown  by  hU  general  charge,  we 
feel  compelled  to  bold  that  be  fell  Into  a  grave 
error  in  giving  the  people's  fifth  and  seventb 
requests.  Tbe  requests  read  aa  follows: 
"Kiftli.  The  question  is,  was  tuch  puri)oee 
fotnned  before  the  deed  was  oommltted?  If 
so,  even  though  sucb  purpose  was  conceived 
but  a  moment  before  tbe  deed  was  commit- 
ted, the  homicide  Is  murder  in  the  flrst  de- 
gree; and  if  you  find  tbat  the  respondent  pur- 
posely Idlled  Johnson  after  reflectiob,  with  a 
wickedness  and  depravity  of  heart,  and  tbe 
killing  was  determined  on  even  a  moment  be- 
fore tbe  fatal  shot  be  is  guilty  of  murder  in 
the  first  degree.  The  deliberation  mentioned 
in  tbe  statute  refers  to  on  intent  to  kill,  exe- 
cuted by  a  person  hi  furtherance  of  a  formed 
design  to  accomplish  oa  unlawful  purpose. 
In  order  that  homicide  shall  be  murder  hi  tlie 
first  degree,  the  elements  of  premeditation 
and  deliberation  need  to  have  co-existed  but 
a  moment  before  the  killing,  provided  they 
have  prompted  the  fatal  act  Tbe  rMl  te«i 
of  malice  is  to  be  found  in  tbe  presence  or  al>- 
sence  of  adequate  cause  or  provocation  to  ac- 
count for  tbe  violence;    and  aa  unprovoktHl 
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bomlclde,  however  aaddenly  coacelred,  may 
be  malicious.  In  other  words,  malice  afore- 
Uiougbt  does  not  mean,  or  need  not  neces- 
sarily mean,  deliberate  and  calculating  mal- 
ice, but  only  malice  existing  at  any  time  be- 
fore tbe  act,  so  OB  to  be  Its  moving  cause  or 
concomitant"  "iSerenth.  If,  at  tbe  time  tbe 
respondent  shot  Johnson,  be  thought  of  his 
purpose  to  kill  deceased,  and  bad  time  to 
tbiuli  that  be  would  execute  It,  and  did  so, 
and  formed  fully  in  bis  mind  the  conscious 
design  of  killing,  and  bad  time  to  thbik  of  tbe 
weapon  he  procured  for  that  purpose,  and 
that  be  would  use  it,  be  is  suilly  of  murder 
in  tbe  first  degree."  These  iustructlons,  par- 
ticularly the  seventh,  instead  of  permitting 
the  Juiy  to  decide  whether  then  was  such 
premeditation  and  delibetatlon  as  to  raise  the 
offenae  to  murder  In  tbe  first  degree,  gave  It 
as  a  rule  of  law  that  If  he  bad  time  to  think 
be  would  kill  deceased,  and  thought  of  bis 
puriKise  to  kill  him,  and  formed  in  the  mind 
tbe  Conscious  design  of  killing,  and  bad  time 
to  think  of  tbe  weapon  he  procured  for  tbe 
purpose,  and  thought  be  would  use  It,  this 
would  constitute  murder  in  tbe  first  degree. 
All  these  elements  might  exist,  and  the  re- 
spondent be  guilty  of  no  greater  offense  than 
manslaughter.  In  answer  to  tbe  criticisms 
of  this  charge  tbe  learned  counsel  for  tbe 
people  say  In  their  brief:  "We  think,  when 
the  charge  is  examined  altogether,  it  will  be 
seen  they  are  not  open  to  this  criticism.  They 
were  given  upon  a  specific  branch  of  the  case, 
namely,  the  time  necessary  to  elapse  for  the 
blood  to  cool  in  order  that  tbe  crime  be  mur- 
der, and  not  manslaughter.  Every  element 
\a  tbe  case  whicb  it  is  claimed  was  left  out 
of  those  requests,  such  as  'the  condition  of 
bis  mind,  the  assault,  the  provocation,  and 
everything  that  would  Justify  or  excuse,'  vna 
given  doe  prominence  in  tbe  charge  In  such  a 
way  tliat  tbe  Jmy  could  not  well  have  lost 
'sight  of  tbem,  nor  have  failed  to  understand 
that  If  he  was  Insane  be  was  not  guilty  at 
all;  «nd  tbe  surrounding  circumstances  and 
tbe  provocation  were  very  carefully  laid  be- 
fore tbe  Jury  in  such  a  way  that  they  could 
not  well  have  faQed  to  ubderstand  that  if  he 
acted  in  tbe  beat  of  blood,  and  before  there 
was  time  for  passion  to  subside  and  reason 
to  resume  its  sway,  and  acted  under  such  rea- 
sonable provocation  as  would  lead  an  ordi- 
nary man  of  fair  average  disposition  to  act 
from  passion  rather  than  from  judgment,  then 
he  could  not  be  guilty  of  murder,  but  only  of 
manslaughter."  We  do  not  think  it  possible 
to  say  that  tbe  seventh  instmctton  would  be 
likely  to  be  so  Intetpteted  by  tbe  Jury.  Fair- 
ly construed,  this  instruction  could  not  faH  to 
Impress  tbe  Jury  with  the  view  that,  if  tbe 
respondent  was  responsible  tot  his  acts  at  all, 
tbey  were  bound  to  find  him  guilty  of  mu]> 
ier  In  the  first  degree;  for  the  facts  em- 
bodied in  the  request  can  scarcely  be  said  to 
bave  been  in  dispute.  In  a  case  of  tbe  ta- 
preme  importance  whicb  this  case  has,  we 
cannot  bold  an  erroneous  instruction  to  be 


cm-ed  by  tbe  general  charge,  unless  It  appean 
clearly  that  it  could  not  have  worked  a  prej- 
udice with  the  Jury;  and  if  we  were  to  specu- 
late as  to  this  iustructlon  we  should  be  led  to 
quite  the  contrary  opinion,  as  there  was  cer- 
tainly ample  room  for  a  finding  of  tbe  oi:reu8e 
of  manslaughter  in  this  case,  or  of  murder  iO' 
the  second  degi'ee. 

2.  In  denliug  with  the  subject  of  insanity 
as  a  defense,  tbe  triul  court  said:  "Our  owd 
supreme  court,  in  discussing  tbe  subject  of 
insanity,  says:  'Unfortunately  for  tbe  admin- 
istration of  Justice,  persons  are  sometimes 
found  who  have  surrceeded  in  formulating 
theories  under  which,  if  properly  applied, 
there  would  hardly  be  enough  sane  persons 
found  to  sit  upon  Juries  or  attend  to  business. 
If  the  term  "Insaiiity"  is  to  be  enlarged  sb 
as  to  include  persotu  wIm  are  capacitated  to 
resist  it,  then  it  would  Include  persons  whom 
the  law  deems  capable  of  crime,  and  is  a 
term  entirely  inapplicable  to  civil  or  criminal 
law.'  And  in  this  case  it  is  for  you  to  deter- 
mine whether  the  Insanity  relied  upon  by  re- 
spondent's counsel  la  that  convenient  form  of 
it  which  enables  a  person  who  does  not 
choose  to  bridle  his  passions  to  allow  them  to 
get  and  keep  the  upper  band  Just  long  enough 
to  enable  talm  to  commit  an  offense,  and  then 
let  them  subside."  We  think  this  instruction 
Is  open  to  the  criticism  made  by  respondent's 
counsel.  It  is  argumentative,  and  well  cal- 
culated to  impress  upon  the  Jury  the  view 
that  the  defense  of  insanity  offered  was  un- 
worthy of  consideration.  The  province  of  the 
court  was  to  define  what  in  law  constitutes 
such  a  degree  of  insanity  as  excuses  an  act 
which,  but  for  tbe  fact  of  tbe  clouded  facul- 
ties, would  constitute  a  crime.  This  '  the 
court  did  In  other  portions  of  his  charge,  but 
in  dealing  with  this  question  fell  into  tbe  er- 
ror, as  we  think,  of  impressing  his  own  views 
of  tbe  case,  re-enforced  by  argumentative 
language  taken  from  a  decision  of  this  court 
In  another  case.  When  tbe  question  of  In- 
sanity is  to  be  submitted  to  the  Jury,  the  tes- 
timony which  is  offered  to  support  the  claim 
should  be  treated  with  tbe  same  respect  as 
that  offered  to  establish  any  other  fact;  and, 
if  insanity  is  made  out  in  the  particular  case, 
it  cannot  concern  tbe  Jury  that  evil-disposed 
or  ignorant  persons  are  sometimes  found  who 
have  formulated  theories  Inconsistent  with 
the  true  rule;  and,  as  tbe  Jury  naturally  at- 
tend to  tbe  Instructions  of  the  court  with  a 
view  to  receiving  aid  in  determining  ques- 
tions of  fact,  it  cannot  be  doubted  that  the 
use  of  this  language  was,  or  at  least  might 
bave  been,  interpreted  as  intended  by  the 
court  to  apply  to  the  defense  made  in  this 
suit,  and  to  characterize  the  testimony  of  the 
medical  witnesses  for  tbe  defense.  The  fact 
that  a  portion  of  this  language  is  found  in  a 
Judicial  opinion  does  not  of  itself  authorize 
it  to  be  used  before  a  Jury.  The  rule  of  law 
determined  by  tbe  cotirt  in  the  case  quoted 
from  was  proper  to  be  given  to  the.  Jury, 
but  tbe  reasoning  may  contain  language  ot 
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impatience  In  treating  of  the  subject,  or  of 
Indignation  towards  a  spurious  defense, 
which  would  be  exceedingly  damaging  when 
used  In  another  case.  The  rule  that  the  trial 
judge  should  not  Impress  his  own  yiew  of 
the  facts  upon  the  Jury  is  so  well  understood 
that  no  authority  need  be  cited  to  support  It. 
Aa  to  the  propriety  of  reading  from  the  re- 
ports of  other  cases  to  the  Jury,  see  Lend- 
berg  V.  Mining  Co.,  75  Mich.  90,  42  N.  W. 
075,  in  which  case  the  learned  Justice  from 
whom  the  trial  Judge  quoted  in  the  instruc- 
tion Bald:  "It  Is  no  more  correct  for  the  court 
than  for  counsel  to  read  law  reports  to  a 
Jury.  There  are  In  all  reports  discussions 
which  may  include  references  to  facts,  real 
or  supposed,  and  law  questions  in  or  out  of 
the  record,  which  cannot  be  taken  literally 
and  Just  as  they  stand  as  guid'es  to  a  Jury  In 
some  other  case,  and  with  different  facts. 
Between  this  case  and  that  there  are  very  se- 
rious dilTerences  as  to  the  alleged  cause  and 
manner  of  the  accident,  and  the  supposed 
duty  and  negligence,  that  need  not  be  dwelt 
upon,  because  the  citation  would  have  been 
improper  in  the  way  resorted  to  in  any  case. 
Precedents  are  for  the  use  of  courts,  who  are 
supposed  competent  to  extract  their  princi- 
ples; and  not  for  Juries,  who  cannot  be  ex- 
pected to  discriminate  in  their  use.  It  is 
the  ofSce  of  a  trial  court  to  formulate  the 
legal  rules  to  guide  the  Jury  in  the  case  be- 
fore them  with  as  little  extraneous  combina- 
tion as  possible." 

3.  We  thinli  the  objection  to  the  testimony 
of  Louisa  Poener  was  properly  overruled. 
The  testimony  was  competent  for  the  Jury 
to  consider.  As  before  stated,  the  Jury  had  the 
right  to  interpret  this  testimony  in  the  light 
of  subsequent  events,  and,  if  the  threats  were 
not  made  seriously,  they  would  have  no  tend- 
ency to  show  malice;  but  if,  in  the  light  of 
what  occurred  on  the  fatal  12th  of  February, 
the  Jaiy  believed  these  threats  were  made 
seriously,  and  really  showed  a  purpose  fixed 
in  the  respondent's  mind,  the  testimony  cer- 
tainly had  a  bearing  on  the  subject  of  malice. 

4.  The  respondent  sought  to  show  that  one 
Dr.  Edwards  had  received  an  injury  bearing 
some  analogy  to  the  injury  inflicted  upon  the 
respondent  In  this  case  by  Johnson,  and  to 
show  the  effect  upon  his  mind.  This  was  ex- 
cluded, and  the  ruling  Is  assigned  as  error. 
The  ruling  was  right.  The  rule  Is  correctly 
stated  by  Hog.  Exp.  Test.  §  35:  "While  the 
opinion  of  experts  may  be  based  on  their  ob- 
servation and  experience  In  similar  cases,  yet 
the  principle  is  well  settled  that  such  wit- 
nesses cannot,  on  their  direct  examination, 
be  questioned  concerning  the  particular  cases 
which  have  happened  to  come  within  their 
observation,  and  which  have  no  connection 
with  the  case  in  hand.  The  reason  for  the 
rule  is  manifestly  to  prevent  the  introduction 
of  Innumerable  side  Issues,  which  might  ren- 
der the  trial  of  a  cause  interminable,  distract 
the  Jury  from  the  real  Issue,  and  render  the 
costs  in  the  case  unnecessarily  burdensome 


and  enormous."  See,  also,  1  OreenL  E^v.  f 
448. 

5.  One  Dr.  Fuller  was  a  witness  In  the 
case  for  defendant,  and  another  medical  wit- 
ness, when  on  the  stand,  was  asked  whether 
he  regarded  Dr.  Fuller  as  good  authority. 
This  testimony  was  excluded,  and  error  is  as- 
signed on  the  ruling.  As  the  question  was 
framed,  it  calls  for  the  opinion  of  the  wit- 
ness, which  opinion  might  be  based  upon 
mere  reputation,  and  we  think  the  ruling  ex- 
cluding it  was,  for  this  reason,  competent. 
It  is  true  that  one  who  has  personal  knowl- 
edge of  the  qualifications  of  an  expert  may 
speak  to  the  fact,  based  upon  such  knowl- 
edge; but  reputation  cannot  be  shown,  nor 
can  an  opinion  as  to  the  qualifications  of  an 
expert  be  based  upon  reputation.  Lawson, 
Exp.  Ev.  236;  Laros  v.  Com.,  34  Pa.  St  200; 
Thompson  v.  Ish,  12  S.  W.  610.  See,  also. 
Mason  v.  Phelps,  48  Mich,  128,  U  N.  W.  413. 
837. 

None  of  the  other  questions  raised  are  like- 
ly to  arise  on  a  new  trial.  For  the  errors 
pointed  out,  the  conviction  will  be  set  aside, 
and  a  new  trial  ordered.  The  other  Justices 
concurred. 


MEAD  T.  RANDALL. 

(Supreme  Court  of  Michigan.     Dee.  24,  1886.1 

Actions— Joi.snsK  of Cadbes— Review  osi  Appeii 

—  Haumless   Ekkor  —  Aliexatios    or 

Wipe's  Afpectioxs — Evidenck. 

1.  Counts  for  alienating  a  wife's  affections, 
and  for  seduction,  causing  alienation  of  her 
affections,  may  be  joined. 

2.  Where  the  fact  of  marriage  was  establish- 
ed by  other  competent  evidence,  it  was  not  re- 
versible error  to  permit  plaintiff  to  prove  cohab- 
itation, for  the  purpose  of  showing  harmoDioo* 
relations  between  himself  and  his  wife  prior 
to  an  alleged  seduction,  though  the  jury  may 
have  considered  such  testimony  as  tending  to 
prove  marriage  in  fact. 

3.  Where,  in  an  action  for  alienation  of  a 
wife's  affoctions,  postmarked  letters  in  defend- 
ant's handwriting  are  produced,  wliich  are  ad 
dressed  to  plaintiff's  wife  at  her  street  and 
number,  and  show  on  their  face  that  they  bt- 
long  to  a  connected  correspondence,  and  plain- 
tiff's son  testifies  that  the  letters  were  present 
ed  by  plaintiff  to  defendant  in  the  son^s  pres 
ence,  and  that  defendant  aclinowiedged  havini: 
written  tbem^  the  receipt  of  them  by  plaintiS't 
wife  is  sufficiently  shown. 

4.  In  an  action  for  alienation  of  a  wife's  af- 
fections, evidence  that,  since  the  commence- 
ment of  the  suit,  plaintiff  had  instituted  pro 
ceedings  for  a  divorce,  and  obtained  a  decree. 
was  competent  to  negative  any  claim  of  a  rec- 
onciliation between  himself  and  wife. 

5.  But  it  was  error  to  allow  the  complaint  in 
the  divorce  proceeding  to  he  read  in  evidence, 
and  to  permit  the  jury  to  consider  it  as  substau- 
tive  proof  of  the  facts  therein  stated. 

Error  to  chwuit  court,  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  Philip  J.  Mead  against  Joel  U. 
Handall  for  alienating  the  affections  of  plain- 
tiff's wife.  From  a  Judgment  for  plahitlff, 
defendant  brings  error.     Reversed. 

C.  A.  Howell  (George  Gartner  and  A.  How 
(dl,  of  comiscl),  for  appellant.    James  H.  Mc- 
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Donald  (Fnnk  P.  OolBe,  of  coansel),  for  ap- 
pelleek 

MONTGOMERY,  J.  PlalnUff  sued  for  aUen- 
ation  of  his  wife's  affections.  The  declaration 
contained  three  counts.  The  first  alleged  that 
defendant  alienated  and  destroyed  the  wife's 
affections  for  her  husband;  the  second  averred 
that  defendant  assaulted  and  debauched  her, 
whereby  her  affections  were  alienated,  etc.; 
the  third,  that  plaintiff's  wife  was  seduced 
and  debauched,  whereby  her  affections  were 
alienated,  eftc.  At  the  opening  of  the  trial, 
defendant  asked  that  plaintiff  be  required  to 
elect  upon  which  count  he  would  proceed,  and, 
at  the  close  of  the  testinumy,  asked  iuitti'uc- 
tlons— First,  tliat  plaintiff  was  not  entitled  to 
recover  under  the  first  count;  second,  that 
be  was  not  entitled  to  recover  under  the  sec- 
ond count;  third,  ttiat  he  was  not  entitled  to 
recover  under  the  tliird'  count  These  re- 
quests were  refused,  and  the  Jury  gave  a  gen- 
eral verdict  for  the  plaintiff,  from  which  the 
defendant  appeals. 

1.  In  support  of  the  contention  that  ttie 
plaintiff  should  have  been  required  to  elect 
between  bis  various  counts,  defeadant's  coun- 
sel claim  tliat  the  wrong  of  alienating  the 
wife's  affections  and  the  adulterous  imter- 
course  are  distinct  causes  of  action,  citing  the 
case  of  Perry  v.  LoveJoy,  49  Mich.  629,  14  N. 
W.  4S5.  The  question  presented  in  that  case 
was  whether,  in  an  action  for  alienating  the 
wife's  affections,  proof  of  criminal  conversa- 
tion was  admissible,  where  the  declaration 
contained  no  averment  of  adulterous  inter- 
course. It  was  held  that  such  evidence  was 
not  admissible,  and  the  language  employed 
by  Mr.  Justice  Graves  must  be  understood 
as  intended  to  be  applied  to  the  case  in  liand. 
It  was  said:  "The  present  Is  a  recognized  ac- 
tion, wholly  distinct  from  one  for  criminal 
conversation;"  and  that,  "whether  the  form 
of  action  is  case  or  trespass,  the  carnal  intv- 
course  must  be  substantially  averred."  This 
language  is  strictly  accurate.  Before  a  plain- 
tiff can  be  permitted  to  prove  adulterous  in- 
tercourse he  must  allege  it;  and  an  alienation 
of  the  wife's  affections  may  occur  by  and 
through  other  means  than  seduction.  But 
this  Is  far  from  saying  tliat  such  alienation 
may  not  occur  by  means  of  seduction.  The 
common-law  form  of  declaration  for  criminal 
conversation  Includes  an  allegaticm  tliat 
"thereby  the  affection  of  said  (wife)  was  then 
and  there  alienated  and  destroyed";  and  In 
2  Chit.  PI.  642,  where  this  form  Is  given,  it 
Is  said  in  the  note:  "When  It  may  be  doubt- 
ful whether  the  criminal  conversation  can  be 
proved,  and  the  defendant  has  beoi  guilty  of 
enticing  away  or  hart>oring  the  wife,  It  may 
be  advisable  to  add  counts  for  such  injuries." 
The  counts  were  properly  Joined. 

2.  To  prove  the  marriage,  plaintiff  produced 
an  original  marriage  certificate,  and,  after 
IHWlng  the  signature  of  the  clergyman,  the 
same  was  received  \n  evidence.  He  also  of- 
fered a  certified  copy  of  the  registry  of  mar- 


riage. It  waa  also  permitted  the  plaintiff  to 
show  that  the  parties  lived  together  as  bus- 
band  and  wife.  Tills  testimony  was  admitted 
by  the  court  for  the  purpose  of  showing  har- 
monious relations  tietwcen  the  parties  prior 
to  the  alleged  tortious  conduct  by  the  defend- 
ant. The  proof  of  the  identity  of  the  parties 
was  clear  and  uncontradicted.  This  being 
so,  the  statute  provides  tliat  the  marriage  cer- 
tlflcate  or  a  certified  copy  of  the  registry  of 
marriage  shall  be  presumptive  evidence  of 
the  fact  of  marriage.  2  IIuw.  Ann.  St.  $ 
«C22;  People  v.  Isham  (Mich.)  «7  N.  W.  819; 
People  V.  Imes  (Mich.)  68  N.  W.  157;  1  Am. 
&  Eng.  Enc.  Ijiw  (2d  Ed.)  756.  There  was 
no  error,  therefore,  in  treating  this  uncontra- 
dicted fact  as  estabiislied;  and,  even  if  the 
Jury  may  Iiave  considered  the  testimony  of  co- 
habitation as  tending  to  prove  marriage  in 
fact,  It  could  not  liave  harmed  the  defendant, 
as  tlie  fact  was  proven  by  other  competent 
and  uncontroverted  evidence. 

3.  The  evidence  offered  to  prove  adulterous 
intercourse  consisted  of  the  testimoiy  of  vari- 
ous witnesses,  nelghtMirs  of  plaintiff,  which 
testimony  shows  that  during  the  period  cov- 
ered by  the  declaration  plaintiff  was  a  laQ- 
road  conductor  on  the  Fayette  Branch  of  the 
Michigan  Southern  Railroad,  and  that  Ids 
headquarters  were  at  Fuyette,  Ohio,  and  oon- 
sequently  he  was  away  from  home  almost  con- 
stantly; that  defendant  was  seen  to  visit  the 
plaintiff's  house  frequently,  in  the  daytime 
and  In  the  evening;  that  he  was  seen  at  va- 
rious places  about  the  city,  with  plaintiff's 
wife;  that  he  sometimes  remained  with  her 
at  imseemly  hours;  and,  in  addition,  42  let- 
ters, some  of  which  contained  suggestions  for 
meetings  couched  in  language  wliich  plainly 
implies  an  Immoral  purpose,  and  others  of 
which,  construed  in  connection  with  a  pre- 
vious assignation,  tend  strongly  to  show  that 
Illicit  relations  liad  been  sustained.  It  is  con- 
tended that  these  letters  were  not  proof  of 
the  fact  of  adultery.  It  is  said  that  the  letters 
could,  in  any  event,  support  no  more  than  an 
inference  of  defendant's  guilty  disposition,  and 
were  Introduced  and  admitted  in  evidence  not 
alone  for  this  purpose,  but  to  furnish  the  Jmy 
0^  basis  upon  which  to  found  a  suspicion  of  a 
like  disposition  and  opportunity  upon  the 
part  of  the  wife.  The  fault  In  this  conten- 
tion lies  in  the  assumption  that  the  ieittei's 
show  no  more  tlian  an  inclination  and  seekiuj; 
of  opportunity  on  the  part  of  the  defendant. 
We  think,  on  the  other  hand,  tluit  certain  of 
the  letters,  and  particularly  that  of  June  11, 
1S89,  might  well  be  construed  by  the  Jury, 
when  taken  in  connection  with  the  previous 
letters  of  June  0th  and  7th,  as  amounting  to 
an  admission  of  illlctt  relations;  and  we  know 
of  no  rule  iiecullar  to  this  class  of  cases  which 
excludes  admissions  made  by  the  party  to 
the  record.  It  Is  further  contended  that  the 
receipt  of  these  letters  by  the  wife  of  plain- 
tiff was  not  Bufilciently  shown  by  competent 
evidence.  The  letters  and  envelopes  in  which 
they  were  apparently  inclosed  were  produced. 


506 


60  N0UTHW£1ST£IU<  B£FORXEB. 


CkUcfc. 


and  the  800  (tf  plaintiff  testified  that  this 
package  of  letteiB  was  presented  hy  plaintiff 
to  defendant  In  wKness'  pi'esence,  and  that 
defendant  acknowledged  having  written  thran, 
and  produced  a  package  of  letters  written  bj 
plaintiff's  wife,  and  insisted  that  the  corre- 
spondence was  endrely  a  friendly  one.  This 
testimony  was  wholly  nncontradicted,  but 
was  supported  by  other  testimony,  showing 
the  letters  to  be  in  the  liandwritlng  of  defend- 
ant We  are  unable  to  see  bow  the  rulings 
relating  to  the  proof  of  the  genuineness  of 
the  letters,  or  their  receipt  by  plaintiff's  wife, 
could  have  damaged  defendant's  case,  if  not 
technically  correct,  as  the  writing  of  them 
was  not  only  not  Id  dispute,  but  was  admitted 
by  defendant,  as  appears  by  the  uncontradict- 
ed testimony;  and,  aside  from  these  admissions 
of  defendant,  the  letters  appear  to  have  been 
addressed  to  plaintiff's  wife  at  her  street  and 
number,  and  to  have  been  postmarked,  and 
show  on  their  face  that  they  belong  to  a  con- 
nected correspondence;  and  defendant's  ad- 
missions to  the  plaintiff,  testified  to  by  plain- 
tiff's SOD,  cover  the  same  ground. 

4.  After  the  commencemeat  of  this  salt, 
plaintiff  histltnted  proceedings  agabist  his 
wife  for  divorce,  and  obtained  a  decree. 
These  proceedings  were  offered  in  evidence, 
and  were  received,  subrject  to  the  objection 
that  they  were  incompetent,  irrelevant,  and 
immaterial,  and  that  no  proceedings  for  a 
divorce,  nor  the  divorce  Itself,  Is  any  evidence 
against  the  defendant.  Tte  record,  Including 
the  bill  of  complaint,  was  received  and  read 
In  evidence.  In  the  bill  of  complaint,  sworn 
to  by  plaintiff,  he  charged  that  his  wife.  In 
his  absence  and  without  his  knowledge,  car- 
ried on  an  extensive  personal,  friendly,  and 
affectionate  correspondence  with  other  men, 
and  a.«soclated  with  another  man,  withont 
plaintiff's  knowledge,  on  the  most  friendly  and 
affectionate  terms,  to  the  pubUc  shame  and 
disgrace  of  plaintiff.  Plaintiff  contends  that 
these  procoedlDga  were  adtnimlble  for  the  pur- 
pose of  showing  the  status  of  the  parties.  We 
think  It  was  competent  for  the  plaintiff  to 
show  the  fact  of  divorce,  for  the  purpose  of 
negativing  -any  claim  that  there  had  been,  np 
to  that  time,  a  reconciliation  between  tilie 
parties,  plaintiff  and  his  wife.  But  the  blli 
of  complaint,  which  was  an  ex  parte  state- 
ment of  the  plaintiff,  not  himself  a  competent 
witness,  should  not  have  been  read  in  evi- 
dence. Much  less  should  the  jury  have  been 
permitted  to  consider  it  as  substantive  proof 
of  the  facts  stated.  See  Dalton  v.  Oregge, 
99  Mich.  250.  68  N.  W.  67;  Fletcher  v.  Rail- 
way Ck).  (Mich.)  67  N.  W.  330. 

5.  Defendant,  at  the  dose  of  the  trial,  pre- 
sented a  request  for  a  special  finding,  which 
read  as  follows:  "Do  you  find  from  the  evi- 
dence that  Mrs.  Mead  and  the  defendant  were 
ever  in  plaintiff's  house  together  when  no  one 
else  was  presents"  The  court  submitted  the 
request,  after  striking  out  the  words  "when 
no  one  else  was  present"  We  need  not  deter- 
miue  whethw  it  was  the  duty  of  the  court. 


under  tke  evidence  In  the  case,  to  submit  tiOa 
request  It  is  clear  that,  if  It  was  to  be  sub- 
mitted to  the  ]iU7  at  all,  it  should  have  been 
submitted  in  the  form  presented,  as  the  evi- 
dence upon  the  subject  of  the  meetings  be- 
tween liandall  and  plaintiff's  wife  at  his  house 
was  directed  to  clandestine  meetings;  and, 
while  tlie  evidence  may  not  have  been  direct 
to  show  that  no  other  person  was  present  in 
the  house  on  any  of  the  occasions  testified 
to,  yet  the  clroumstancea  were  such  aa  would 
enable  the  Jury  to  draw  an  inference  on  that 
subject  We  refer  to  this  question,  as  it 
may  be  presented  on  another  trial,  and  in  fair- 
ness to  the  defendant 

We  do  not  think  the  other  questions  In  the 
case  require  discussion.  For  the  error  point- 
ed out,  the  Judgment  will  be  reversed,  and  a 
new  trial  ordered.  The  other  justices  con- 
curred. 


STAYER  &  ABBOTT  MANDF'G  CO.  T. 
BLAKE  et  al. 

(Supreme  Court  of  Michigan.     Dec  24,  1896.) 

Partnership  Assooiatioh— VaUDItt  or  Oboaki- 

ZATIOX— KsTOFFUr — LtMrTSD    ASBOOIATIOK. 

1.  One  who  has  dealt  with  an  aasociation 
organized  under  How.  Ann.  St  c.  79,  relatioK 
to  partnership  ftssociatious  limited,  aa  a  legal 
entity,  is,  in  the  absence  of  fraud,  estopped  to 
attack  collaterally  the  validity  of  the  associa- 
tion on  the  ground  of  irregularity  in  the  orig- 
inal organization,  so  as  to  render  the  stockhold- 
ers thereof  liable  as  partners. 

2.  Under  How.  Ann.  St.  c.  78, 1  S,  relating  to 
partnership  associations  limited,  and  providing 
that  the  omission  of  the  word  "Limited"  in  the 
use  of  the  name  of  the  association  shall  ren- 
der each  member  liable  for  any  indebtedness, 
damage,  or  liability  arising  therefrom,  the  mere 
accidental  omission  of  the  word  "Limited"  on 
one  occasion  in  its  dealings  with  plaintiff  will 
not,  in  the  absence  of  anything  to  show  th.it 
indebtedness,  damage,  or  liability  resulted  in 
consequence  thereof,  render  the  members  liable 
generally  for  the  debts  of  the  association  to 
plaintiff. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Action  by  Staver  &  Abbott  Manufacturing 
Company  against  Catherine  A.  Blake  and 
others.  From  a  judgment  for  defendants, 
plaintiff  brings  error.     Affirmed. 

Wylle  &  Clapp^ton  (Bundy  &  Travis,  of 
counsel),  for  appellant  Charles  B.  Blair 
(Fletcher  &  Wauty,  of  counsel),  for  ig;)pellee8. 

GRANT,  J.  The  defendants  are  the  mem- 
bers and  owners  of  the  stock  of  the  Grand 
Rapids  Storage  &  Transfer  Company,  Lim- 
ited, an  association  organized  May  13,  1800, 
under  chapter  79,  How.  Ann.  3t  The  plain- 
tiff Is  a  manufacturing  corporation  of  Chi- 
cago, 111.  It  sues  for  meccbandise  alleged  to 
have  been  sold  and  delivered  to  the  defend- 
ants. The  declaration  is  upon  the  cummou 
counts.  The  bill  of  particulars  Is  for  mer- 
chandise sold,  for  which  notes  were  given, 
"executed  by  the  name  of  Grand  Baf  ids  Stor- 
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age  A  Tnaster  Company,  Limited,"  dated 
January,  May,  and  October,  1895.  No  claim 
is  made  that  tliese  defendants  made  Indirld- 
nal  promlseB,  upon  the  faith  of  which  these 
goods  were  sold  and  delivered,  or  that  they 
had  erer  expressly  formed  a  partnership,  or 
that  they  bad  ever  held  themselves  out  to 
plaintiff  as  co-partnei8.  The  sole  basis  for 
the  right  of  recovery  against  them  Is  the  fail- 
ure of  the  original  organizers  to  comply  with 
the  statute  in  organizing,  and  noncompliance 
with  the  statute  in  carrying  on  the  business 
-after  It  was  organized.  These  defects  are 
stated  by  the  learned  counsel  to  be  as  fol- 
lows: (1)  The  articles  did  not  state  when  and 
how  $7,000  were  to  be  paid.  (2)  They  falsely 
stated  that  913,000  In  cash  had  been  paid 
in,  when,  as  a  matter  of  fact,  property  in- 
stead of  money  had  been  paid  in,  without  any 
schedule  containing  the  names  of  the  parties 
contributing,  with  a  description  and  valuation 
of  the  property  contributed.  (3)  No  yearly 
or  other  meetings  of  the  members  of  the  as- 
sociation were  held  for  five  years.  (4)  No 
managers  of  the  association  were  elected  for 
upward  of  five  years.  (5)  No  subscription 
book  was  kept,  as  required  by  the  statute. 
(6)  The  statute  was  not  observed  in  the  mat- 
ter of  oontnctinc  debts.  (7)  The  statute  was 
not  observed  in  using  the  word  "Limited"  in 
connection  with  the  associate  name.  The  de- 
fendants contend  (1)  that  the  company  was 
proijerly  organized;  (2)  that  the  plaintiff  was 
estopped  to  deny  that  the  association  was 
legally  organized,  and  to  assert  partnership 
relations,  because  it  dealt  exclusively  with  the 
as.soclatlon,  and  not  with  its  members  as  a 
partnership;  (3)  that  partnership  associations 
limited  are  corporations;  (^)  that  t)he  express 
penalties  imposed  by  the  statute  for  its  viola- 
tion exclude  all  others;  &)  that  these  defend- 
ants are  subsequent  stockholders,  are  inno- 
cent purchasers,  and  therefore  not  liable  for 
Irregularities  in  the  organization  or  Its  man- 
agement. 

1.  The  Original  Organization.  There  Is  no 
evidence  of  any  dishonesty  or  bod  faith  in 
the  formation  of  this  association.  It  was 
organized  under  the  advice  of  «ninmt  coun- 
sel, who  drew  the  articles.  On  March  29, 
1800,  eight  citizens  of  Grand  Rapids  signed 
an  agreement  to  form  an  association  to  be 
known  as  the  Grand  Rapids  Storage  &  Trans- 
fer Company,  Limited.  This  agreement  speci- 
fied the  amount  each  was  to  contribute. 
$12,800  were  thus  contributed,  and,  when  the 
articles  were  formed,  this  was  so  stated 
therein.  This  money  was  invested  In  the  pur- 
chase of  property  and  the  erection  of  a  build- 
ing for  the  business  of  the  association.  The 
capital  stock  was  fixed  at  $20,000.  $7,:20O  re- 
mained unpaid,  and  the  articles  did  not  speci- 
fy when  or  how  it  should  be  paid.  Tcclinie- 
ally.  the  $12,800  of  capital  was  not  paid  in 
cash  at  the  time  of  the  execution  of  the  arti- 
cles. It  was,  however,  paid  in  shortly  be- 
f<»«,  and  for  the  purpose  of,  forming  the  as- 
«ociatlon,  and  bad  been  expended  in  the  pur- 


chase of  property  flor  it,  and  to  oae  In  Its 
business. 

Subsequent  Management  It  is  trur  that 
meetings  were  not  held,  and  managers  elected, 
and  debts  Incurred,  in  strict  compliance  with 
the  statute.  The  business  was  conducted  In 
the  name  of  the  association,  and  without  any 
fraudulent  Intent  or  acts. 

2.  Tlie  Provisions  of  tlie  Law.  This  act  was 
passed  in  1887,  and  is  entitled  "An  act  au- 
thorizing the  formation  of  partnership  asso- 
ciations, in  which  tlie  oapltal  subscribed  shall 
alone  be  responsible  for  the  debts  of  the  as- 
sociation, except  under  certain  circumstan- 
ces." Section  1  declares  that  "the  capital 
shall  alone  be  liable  for  the  debts  of  such  as- 
sociation. •  •  •  Contributions  to  the  capi- 
tal stock  may  be  made  in  real  or  personal 
estate,  at  a  valuation  to  be  approved  by.  all 
the  members  subscribing  to  the  capital  of 
such  associations."  It  also  requires  a  sched- 
ule containing  the  names  of  such  contributors, 
and  the  description  and  valuation  of  the  prop- 
erty so  contributed.  Section  2  provides  that 
the  members  shall  not  be  liable  on  any  Judg- 
ment, decree,  or  order  which  shall  be  ob- 
tained against  such  association,  or  A>r  any 
debt  or  engagement  of  such  company,  other- 
wise tiian  is  provided  by  the  act.  Thi^  sec- 
tion further  provides  for  proceedings  in  such 
cases,  and  makes  the  members  liable  for  la- 
bor debts.  It  Umlts  the  liabilities  of  stock- 
holders to  the  amount  of  their  unpaid  sub- 
scriptions, and  requires  a  subscription  list 
to  be  kept,  which  shall  be  open  to  inspection 
by  creditors  and  members  at  all  r«Huonable 
times.  Section  6  prohibits  division  of  profits 
to  diminish  or  impair  the  capital  of  tiie  asso- 
ciation, and  makes  any  one  consenting  to 
such  a  division  liable  to  any  persons  Inter- 
ested or  injured  thereby,  "to  the  amount  of 
such  division  or  impairment."  Section  3  pro- 
vides that  "the  omission  of  the  word  'Lim- 
ited' in  the  use  of  the  name  of  the  partner- 
ship association  shall  rendw  each  and  every 
member  of  sucb  partnership  liable  for  any 
indebtedness,  damage  (»■  liability  arising 
therefrom." 

3.  Plaintiff's  action  is  based  upon  contract, 
not  upon  tort  It  insists  that  the  letter  of  the 
law,  In  the  formation  and  conduct  of  the  part- 
nership association  Umited,  has  not  been  com- 
plied with,  and  therefore  the  law  makes  the 
defendants  either  partners  or  members  of  a 
Joint-stock  company  at  the  common  law,  and 
therefore  IndividuaUy  liable.  Neither  of  these 
defendants  was  interested  in  this  association 
at  Its  orgnalzatloo.  The  husband  of  Mrs. 
Blake  was  one  of  the  principal  stockholders. 
She  advanced  to  him  the  money  which  he 
originally  paid  in,  and  also  the  money  with 
which  he  punAased,  so4»i  after  the  organiza- 
tion, most  of  the  other  stock.  The  sto(^  was 
assigned  to  her  as  security.  Subseqivently, 
she  discharged  the  liability  of  her  husband, 
and  took  the  stock,  and  now  owns  all  but  $200 
worth,  owned  by  the  der«!ndant8  Aldrich  and 
Pantland.    None  of  these  were  aware  of  any 
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irre^arlty  in  the  original  organization  or  In 
Its  subsequent  management.  Plaintiff  bad  for 
several  years  dealt  with  this  association  as 
such.  Its  corresiMndence  was  carried  on  with 
it.  Its  contracts  were  made  with  it  It  liad 
no  belief  that  It  was  making  any  contract  with 
these  defendants,  or  that  they  were  individu- 
ally liable,  for  the  correspondaace  and  course 
of  business  refute  any  such  conclusion.  Hie 
very  name  of  the  association  Implied  a  warn- 
ing to  plaintiff  that  it  was  not  dealing  with 
the  members  or  stockholders  of  this  associa- 
tion In  their  Individual  capacity,  but  in  their 
associate  capacity,  with  their  liability  limited. 
It  is  presumed  to  know  the  law,  and  a  reading 
of  the  statute  would  have  shown  it  that  the 
memt>ers  of  this  association  could  only  be  held 
liable  for  the  amount  of  stock  subscribed.  It 
therefore  dealt  with  this  association  with  full 
knowledge  of  the  extent  of  the  liability  of  its 
members.  The  liability  fixed  by  statute  is 
still  open  to  it.  If  the  managers  or  members 
of  the  association  committed  a  fraud  by 
which  the  plaintiff  or  any  other  creditor  suf- 
fered damage,  the  law  provides  a  remedy  in 
tort,  but  not  in  contract.  The  law  does  not 
make  contracts  for  parties.  The  law  takes  the 
contracts  which  have  been  made,  and  inter- 
prets them.  The  law  does  not  permit  A.  to 
deal  and  make  contracts  with  B.  in  one  capaci- 
ty, and  then  hold*  him  liable  in  another.  A 
partnership  can  only  be  held  to  exist  Inter 
sese  when  the  parties  have  so  agreed.  When 
no  such  partnership  la  fact  exists,  but  a  party 
tias  held  himself  out  as  such  to  third  persons, 
who  have  dealt  with  him  upon  the  faith  of  that 
relation,  the  law  estops  him  to  assert  the  true' 
relation  In  order  to  avoid  liability.  Under  no 
other  circumstances  does  the  law  hold  one  lia- 
ble as  a  partner  who  Is  not  in  fact  a  partner. 
This  court  said,  speaking  through  Justice  Coo- 
iey,  in  Beecher  v.  Bush,  45  Mich.  193,  7  N. 
W.  785:  "If  parties  intended  no  partnership, 
the  courts  should  give  effect  to  their  intent, 
unless  somebody  has  been  deceived  by  their 
acting,  or  assuming  to  act,  as  partners;  and 
any  such  case  must  stand  upon  its  peculiar 
facts,  and  upon  special  equities."  See,  also, 
Webb  V.  Johnson,  »5  Mich.  330,  54  N.  W.  947. 
We  cite  no  other  authorities,  as  the  rule  Is  ele- 
mentary. 

These  defendants  have  nev«  agreed  to  be 
partners,  and  have  never  held  themselves  out 
to  plaintiff  or  to  the  world  as  such.  By  the 
purchase  of  stock,  they  became  members  of  a 
body,  organized  under  a  law,  which  made  its 
capital  and  assets  alone  liable  for  its  debts. 
This  is  the  legal  entity— and  It  is  immaterial 
what  name  you  give  it— with  which  plaintiff 
dealt,  made  contracts,  and  to  which  it  gave 
credit  The  statute  contains  not  a  sentence 
from  which  any  Individual  or  partnership  lia- 
bility can  be  inferred.  Upon  what  principle 
of  common  sense,  Justice,  or  equity  can  it  now 
be  held  that  plaintiff,  having  trusted  this  en- 
tity, can  recover  its  entire  debt  from  one  with 
whom  it  never  contracted,  and  who  never 
promised  to  pay?    It  Is  unnecessary  to  deter- 


mine whether  these  associations  are  corpora- 
tions unilei-  our  constitution,  which  provides 
that  the  term  "corporations"  "shall  be  con- 
strued to  include  all  associations  and  joint- 
stock  companies  having  any  of  the  powers  or 
privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships."  Article  15,  S  li- 
lt is  the  established  rule  that  those  dealing 
with  corporations  are  estopped  to  deny  the 
lawful  existence  thereof,  and  cannot,  therefore, 
bold  the  stockholders  individually  liable,  uu- 
less  such  liability  Is  imposed  by  the  statute. 
This  rule  is  based  upon  two  grounds:  (1) 
That  It  Is  against  public  poUcy  to  permit  the 
existence  of  these  corporations  to  be  attacked 
collaterally  In  suits  tietween  them  and  others. 
It  is  reserved  tor  the  state  alone  to  question 
their  legal  existence  through  its  law  depart- 
ment (2)  Because  parties  have  dealt  with  it 
as  a  corporation,  and  not  upon  the  faith  of  the 
Individual  liability  of  its  stockholders.  W^e  see 
no  reason  why  the  doctrine  of  estoppel  should 
not  be  appUed  in  the  one  case  as  well  as  in 
the  other.  There  is  no  difference  in  principle 
lietween  the  two.  Each  Is  a  legal  entity, 
whose  sole  warrant  for  existence  is  found  in, 
and  whose  powers  and  liabilities  are  fixed  by, 
statute.  The  doctrine  of  estoppel  in  this  case 
need  not,  however,  be  based  upon  the  determi- 
nation of  the  question  as  to  whether  the  Grand 
Rapids  Storage  &  Transfer  Company,  Limited, 
was  a  corporation.  If  these  defendants,  in 
the  absence  of  any  statute,  had  associated 
themselves  together  upon  the  same  terms  aa 
those  provided  by  this  statute,  had  limited 
their  liability  in  the  same  manner  and  for  the 
same  amount,  had  furnished  plaintiff  with  a 
copy  of  that  agreement  and  it  had  sold  ttrem 
goods,  the  law  would  not  permit  it  to  recov- 
er against  them,  either  as  individuals  or  as 
partners.  It  had  dealt  with  them  and  trust- 
ed them  upon  the  strength  of  thdt  limited 
lialMUty.  It  had  agreed  to  look  to  this  alone, 
and  the  law  will  hold  It  to  its  undertaking. 
This  rule  is  founded  in  good  morals,  as  well 
as  good  law.  The  policy  of  the  law  for  part- 
nership associations  limited  is  to  relax  the 
common-law  rule,  to  permit  parties  to  limit 
their  liabliity,  and  exempt  themselves  from  a 
liability  which  may  be  ruinous.  Whether  the 
policy  is  wise  or  unwise  is  a  question  for  the 
legislature,  and  not  for  the  courts. 

The  injustice  in  sustaining  the  plaintllTs  con- 
tention is  manifest.  The  law,  as  construed 
by  counsel  for  plaintiff,  says  to  A.,  who  does 
not  wish  to  actively  engage  in  business,  and 
be  held  responsible  for  its  management:  "You 
may  invest  $1,000  in  the  stock  of  one  of  these 
associations;  and,  although  the  law  limits  your 
liability  to  the  amount  of  capital  subscribed, 
KtiU  if  there  has  been  any  defect,  however  in- 
nocently made,  in  the  original  articles  of  asso- 
ciation, or  In  its  subsequent  management,  you 
can  be  held  liable  for  all  the  debts  of  the  as- 
sociation." Such  a  rule  is  not  founded  in  jus- 
tice, common  sense,  sound  logic,  or  good 
morals.  Even  In  construing  the  statutes  for 
the  formation  of  limited  partnership,  no  such 
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harab  role  1b  always  applied.  Buck  ▼.  Alley, 
145  N.  T.  488,  496,  40  N.  E.  236.  The  law  of 
Mlcbigan  prohibited  a  corporation  from  doing 
any  business  before  filing  its  articles  of  as- 
sociation. A  corporation  was  formed  under 
thia  law,  but,  before  it  had  completed  its  or- 
ganization by  filing  its  articles,  Its  prudential 
committee  purchased  goods.  Suit  was  brought 
against  this  committee,  who  were  directors, 
based  upon  the  personal  liability  of  the  mem- 
bers. The  court,  in  deciding  the  case,  said: 
"It  seems  to  us  enUrely  <dear  that  both  par- 
tial understood  and  meant  that  the  contract 
was  to  be,  and  in  fact  was,  with  the  corpora- 
tion, and  not  with  the  defendants  individual- 
ly. The  agreement  thus  made  could  not  be 
afterwards  changed  by  either  of  t£e  parties 
without  the  consent  of  the  other.  Utley  v. 
Donaldson,  &4  U.  S.  29.  •  *  *  The  corpora^ 
tlon  having  assumed,  by  entering  into  the  con- 
tract with  the  plaintiff,  to  have,  the  requisite 
power,  both  parties  are  estopped  to  deny  it." 
Whitney  v.  Wyman,  101  U.  S.  302,  396.  See, 
also,  Glass-Beveling  Co.  y.  Bulkley  (Mich.)  65 
N.  W.  291. 

We  are  aware  that  this  decision  Is  not  in 
harmony  with  the  decisions  of  the  supreme 
court  of  Pennsylvania,  but  in  so  far  as  those 
decisions  adopt  the  rigorous  rule  that  the  mem- 
bers of  these  associations  are  liable  as  part- 
ners because  of  some  irregularity  or  defect  in 
their  organization  or  management,  and  thereby 
read  into  the  statute  a  penalty  which  it  does 
not  Impose,  but  which,  by  a  fair  construction 
of  the  statute.  Is  excluded,  we  cannot  follow 
them. 

Other  interesting  and  Important  questions 
are  raised  and  ably  discussed  by  counsel,  but. 
Inasmuch  as  the  entire  controversy  is  disposed 
of  by  the  al>ove  opinion,  we  refrain  from  dis- 
cussing them.  ^ 

In  one  instance,  in  dealing  with  the  plaintiff, 
the  manager  of  this  association  omitted  the 
word  "Limited."  No  testimony  was  intro- 
daced  on  the  part  of  plaintiff  to  show  that 
any  "Indebtedness,  damage,  or  liability"  arose 
to  it  In  consequence  of  this  single  act,  and 
therefore  no  right  of  action  from  this  cause 
was  shown  to  exist  The  Judgment  Is  af- 
firmed. 

MONTGOMERY.  J.,  did  not  sit  The  other 
Justices  concurred. 


BOUSE,  HAZARD  &  CO.  t.  DETROIT 

CYCLE  CO.,  Limited,  et  al. 

(Supreme  Court  of  Michigan.     Dec.  24,  1896.) 

Partnbrship  Associations— Liability  of  Stock- 

BOI.DBI19  —  PaTMEVT  Of  STOCK  SOBSCRIPTIOS  — 
Rb8  JODICATA— IdENTITT  of  PaRTIF.S  IK  ISSDB — 
RSCEITBRS— RlOHTS  OF  CrBDITOKS. 

i,  A  partnership  association,  limited,  organ- 
ized  under  How.  Ann.  St.  c.  79,  ia  Koverned  by 
the  laws  of  corporations,  and  not  the  laws  ap- 
plicable to  limited  partnerships. 

2.  The  subscription  to  the  cnpitnl  stock  of  a 
partnership  association,  limited,  organized  un- 
der How.  Ann.  St  c.  TO,  may  be  paid  by  prom- 


issory notes,  relieving  the  stockholder  from  fur- 
ther liability,  where  such  notes  are  converted 
into  money,  and  the  proceeds  applied  for  the 
benefit  of  the  associatioa. 

3.  A  partnership  association,  limited,  having 
become  Insolvent,  its  stockholders  executed  their 
notes  to  the  association  for  the  unpaid  portion 
of  their  subscription,  the  notes  being  immedi- 
ately transferred  to  a  creditor,  who  on  the 
strength  thereof  advanced  money  to  pay  other 
claims.  Beld  that,  under  the  evidence,  the 
question  of  good  faith  in  giving  the  notes 
should  have  been  left  to  the  jury. 

4.  The  judgment  in  mandamus  to  compel  the 
judge  of  the  trial  court  to  order  the  production 
of  the  books  of  a  corporation  is  not  res  judicata 
as  to  the  stockholders  who  were  not  made  par- 
ties, barring  them  from  pleading,  in  a  subse- 
quent action  against  them,  a  defense  which 
might  have  been  pleaded  in  the  mandamns  pro- 
ceedings. 

5.  In  an  action  by  a  creditor  to  enforce  the 
liability  of  stockholders  of  an  insolvent  corpo- 
ration, defendants  pleaded  that  the  affairs  of 
the  corporation  were  in  the  hands  of  a  receiv- 
er. Plaintiff  objected  that  a  former  proceed- 
ing in  mandamus  to  require  the  corporation  to 
produce  its  books  was  res  judicata  as  to  that 
question,  the  proceedings  having  been  bronght 
after  the  appointment  of  the  receiver.  Hdd, 
that  in  the  absence  of  anything  in  the  record 
to  show  that  the  corporation  was  at  the  time  in 
the  hands  of  a  receiver,  or  that  such  issue  was 
raised,  it  was  not  res  judicata, 

6.  An  action  by  a  creditor  to  enforce  the  lia- 
bility of  the  stockholders  of  an  insolvent  cor- 
poration will  not  lie  where  the  corporation  has 
been  placed  in  the  hands  of  a  receiver. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Rouse,  Hazard  &.  Co.  against  the 
Detroit  Cycle  Company,  Limited,  and  othei-s. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

Atkinson  &  Atkinson,  Malcolm  McGregor, 
and  Jonathan  Palmer,  Jr.,  for  appelhints. 
Bowen,  Douglas  &  Whiting,  for  appellee. 

MOORE,  J.  Rouse.  Hazard  &  Co.,  the  plain- 
tiff in  these  proceedings,  recovered  a  Judg- 
ment upon  November  3,  1804,  for  the  sum  of 
$1,761,  damages  and  costs,  in  the  Wayne  cir 
'Cult  court,  against  the  Detroit  Cycle  Compa- 
ny, Limited.  Upon  this  Judgment,  execution 
was  issued,  and  returned  wholly  unsatisfied, 
after  being  In  the  bands  of  the  sheriff  of 
Wayne  county  for  more  than  20  days.  The 
Detroit  Cycle  Company,  Limited,  is  a  limited 
partnership  association,  organized  and  exist- 
ing under  chapter  79  of  Howell's  Annotated 
Statutes;  and  the  respondents  herein,  Udwtu 
B.  Robinson,  John  A.  Matheson,  and  John  T. 
Holmes,  were  the  original  subscribing  mem- 
bers thereof,  and  remained  so  during  the 
whole  course  of  the  proceedings  in  this  case. 
After  the  execution  was  returned  unsatisfied, 
plaintiff  applied  to  the  Wayne  circuit  court 
under  the  provisions  of  section  2366,  1  How. 
Ann.  St.,  to  have  ascertained  the  amount  of 
the  subscriptions,  respectively,  of  the  re- 
8ix)ndeuts  to  the  capital  of  the  Detroit  Cycle 
Company,  Limited,  not  paid  up,  and  for  an 
order  that  execution  issue  against  said  re- 
spondents for  the  amounts  so  ascertained. 
The  respondents  successfully  resisted  this  ap- 
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plication  in  the  circuit  court,  and  tliereapon 
ttae  plaintiff  applied  to  tills  court  for  a  writ 
of  mandamus  to  require  tlie  circuit  Judge  "to 
compel  tlia  Detroit  Cycle  Company,  Limited, 
and  tlie  respondents,  to  produce  the  booliB  of 
the  company,  eepecially  its  subscription  list 
booli,  showing  the  names  of  the  members  of 
Che  association,  and  the  amount  of  capital  re- 
maining to  be  paid  upon  their  respective  sub- 
scriptions, and  also  to  receiye  such  other 
evidence  as  might  be  offered  by  the  plaintiff 
and  the  members  of  the  association  concern- 
ing the  amount  of  capital  remaining  to  be 
paid  upon  the  sut>scrlptlons  of  the  respective 
members  of  the  association,  and,  after  ascer- 
taining the  truth  in  regard  thereto,  to  forth- 
with order  execution  to  issue  against  the 
said  members  for  the  amount  of  their  unpaid 
eubscriptions,  if  any  there  should  be."  The 
writ  was  granted  after  argument  in  this 
court,  and  the  case  is  reported  as  Rouse,  Haz- 
ard &  Co.  V.  Donovan,  G2  N.  W.  350.  On  the 
filing  of  the  respondents'  answers  to  the 
plaintiff's  bill  of  complaint,  an  issue  was 
framed,  and  ordered  tried  before  a  Jury. 
The  issue  was:  "In  what  amount,  if  any, 
was  the  said  John  T.  Holmes,  John  A.  Mathe- 
8on,  and  Edwin  B.  Robinson,  and  any  or 
«ach  of  them,  indebted  to  the  said  Detroit 
Cycle  Company,  Limited,  on  account  of  any 
anpald  subscriptions  to  the  capital  of  the 
said  company?"  This  issue  was  tried  hetort 
the  Honorable  Robert  E.  Frazer,  circuit 
Judge,  with  a  Jury,  on  April  16,  1895;  and, 
onder  the  charge  of  the  court,  the  Jury  found 
that  each  of  the  respondents  was  indebted 
to  the  Detroit  Cycle  Company,  Limited,  on 
account  of  unpaid  subscriptions  to  the  capital 
«tock  of  the  said  company.  In  the  sum  of 
91,833.33.  Certain  points  of  law  were  resery- 
«d  by  the  court  for  argument  after  the  ver- 
dict was  rendered;  and  after  an  argument 
of  these  questions.  In  accordance  with  the 
statute  (1  How.  Ann.  St  i  2366),  and  the  man- 
date of  this  court,  an  execution  was  ordered 
on  Janoary  8,  1806,  and  issued  against  each'* 
of  the  respondents,  for  the  amount  of  $1,833.- 
33,  or  so  much  thereof  as  might  be  necessary 
to  satisfy  plaintiff's  judgment,  with  costs. 
This  order,  and  the  proceedings  upon  which 
the  same  was  based,  respondents  are  now 
endeavoring  to  review  in  this  court  by  writ 
of  error. 

The  Detroit  Cycle  Company,  Limited,  filed 
its  articles  In  the  ofllce  of  the  register  of 
deeds  for  Wayne  county,  Mich.,  as  a  limited 
partnership  association,  under  the  provisions 
of  chapter  79  of  1  Howell's  Annotated  Stat- 
ate«.  Ml  November  1,  1892.  The  respondents 
were  the  original  members  of  said  associa- 
tion, and  subscribed  for  equal  subscriptions, 
amounting  to  the  sum  of  $3,333.33  for  each 
respondent  There  was  paid  In  by  each  mem- 
ber thereafter  the  sum  of  $1,500,  in  caah: 
and  there  remained  still  unpaid  by  each  of 
aald  members  up  to  about  the  6tb  day  of 
October,  1803,  the  sum  of  |1,83.<).33.  On  or 
about  October  6,  1893,  the  association  became 


financially  embarrassed,  owing  the  Gormully 
ft  Jeffery  Manufacturing  Company,  of  Chit-a- 
go, between  $14,000  and  $16,000,  and  owiug 
two  local  banlcs  in  Detroit  about  $6,000.  Tlie 
debts  to  the  baniia  were  in  the  form  of  notes 
made  by  the  Detroit  Cycle  Company,  Limit- 
ed, <and  indorsed  by  all  three  of  the  respond- 
ents Individually,  and  were  further  collateral- 
ly secured  by  an  assignment  of  bicycle  con- 
tracts. An  arrangement  was  made  between 
the  Gormully  &  Jeffery  Manufacturing  Com- 
pany and  the  respondents,  whereby  the  Gor- 
mully &  Jeffery  Manufacturing  Company 
were  given  a  chattel  mortgage  on  all  the 
property  of  the  Detroit  Cycle  Company,  Lim- 
ited; and  at  the  same  time  there  were  assign- 
ed to  the  Gormully  &  Jeffery  Bianufacturing 
Company  all  the  bicycle  contracts,  includiuj; 
those  held  by  the  banks  as  collateral  securitr. 
At  the  same  time,  and  as  a  part  of  the  same 
arrangement,,  each  of  the  respondents  gave 
to  the  Detroit  Cycle  Company,  Limited,  his 
note  for  $1,833.33,  given  for  the  purpose,  a^ 
each  of  the  respondents  testify,  of  paying  up 
their  subscriptions  to  the  capital  stock  of  the 
Detroit  Cycle  Company,  Limited.  These  notes 
were  immediately  Indorsed  in  the  name  of 
the  Detroit  Cycle  Company,  Limited,  by  the 
respondents,  and  turned  over  to  the  Oormnl- 
ly  &  Jeffery  Manufacturing  Company  as  a 
further  security  for  the  indebtedness  of  the 
Detroit  Cycle  Company,  Limited,  to  It.  There- 
upon the  OormuUy  &  Jeffery  Manufacturing 
Company  advanced  enough  money  to  take  np 
the  notes  of  the  Detroit  Cycle  Company,  lim- 
ited, in  the  two  local  banks  in  Detroit;  and, 
these  notes  having  been  taken  up,  the  collat- 
eral security  for  the  same  was  turned  over 
by  the  banks  to  the  Gormully  &  Jeffery  Man- 
ufacturing Company.  These  notes  were  all 
payable  In  one  year  from  the  date  they  bor«, 
namely,  October  6,  1883,  with  6  per  cent  in- 
terest, and  were  never  paid  by  the  respond- 
ents, and  were  never  protested,  though  they 
are  still  outstanding.  Immediately  after  ibe 
chattel  mortgage  was  given  to  Gormully  & 
Jeffery  Manufacturing  Company,  the  latter 
sent  a  man  to  Detroit,  to  take  charge  of  the 
business  of  the  Detroit  Cycle  Company,  Lim- 
ited; and  the  Gormully  &  Jeffery  Manufac- 
turing Company  sent  on  new  goods,  and  re- 
spondents claim  they  expect  to  pay  them, 
and  conducted  the  business.  No  amendments 
of  t]}e  original  articles  of  association,  and  no 
schedule,  as  provided  for  in  1  How.  Ann.  St.  J 
23Co,  or  any  other  paper  except  the  original  ar- 
ticles of  association,  were  ever  filed  In  the 
office  of  the  register  of  deeds  for  Wayne 
county,  Mich.  It  also  appeared  that  in  the 
secretary's  records  of  the  minutes  of  the 
stockholders'  and  directors'  meetings  of  the 
association,  running  from  October  14,  18^~ 
to  January  11,  1894,  no  record  anywhere  ap- 
peared authorizing  or  making  a  call  for  the 
unpaid  subscriptions  of  the  capital  stock  ef 
the  association,  or  antborising  the  receipt  of 
the  respective  members'  notes  therefor,  al- 
though under  date  of  October  6,  1893.  there 
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)a  a  record  of  a  meetinsr  of  the  directors,  and 
the  authorisation  by  them  of  the  execution 
and  delivery  of  a  chattel  mortgage  to  the 
Oormully  &  Jeffery  Ifanufacturing  Ck)mpany. 
The  absence  of  any  record  of  the  receipt  of 
the  memliers'  notes  was  explained  by  the  sec- 
retary, from  the  fact  tliat  he  did  not  enter 
the  minutes  of  all  the  meetings  In  his  record, 
although  one  of  the  three  members  testified 
that  he  did  not  hear  of  any  resolution  to  this 
effect,  but  that  It  was  only  agreed  to  between 
the  members. 

The  defendants  requested  the  court  to 
charge  the  Jury  as  follows:  "It  appearing 
from  the  undisputed  evidence  in  this  proceed- 
ing that  the  respondents  gave  their  promis- 
sory notes  to  the  company  for  the  amount  of 
their  unpaid  subscrlptionB,  wblcb  notes  were 
accepted  by  the  company  in  payment  thereof, 
and  which  notes  are  now  In  the  tiands  of  third 
parties,  and  the  respondents  are  liable  there- 
on, the  verdict  must  be  for  the  respondents." 
"It  appearing  from  the  undisputed  evidence 
hi  this  suit  that  the  respondents  gave  their 
promissory  notes  for  the  amount  of  their  un- 
paid subscriptions  to  the  company,  which 
Botes  were  taken  by  the  company,  and  the 
amount  thereof  realized  in  cash,  and  applied 
upon  existing  Indebtedness  of  the  company, 
the  making  of  said  notes  and  realization  of 
the  money  upon  them  constituted  a  payment 
Of  said  unpaid  subscription,  and  the  verdict 
must  be  for  the  respondents."  If  the  forego- 
ing are  refused:  "(6)  If  the  Jury  bellfivea 
that  the  notes  In  question  were  given  in  pay- 
ment of  the  unpaid  subscriptions,  and  were 
accepted  t^  the  company  as  such,  and  by 
them  transferred  to  third  parties,  who  now 
hold  them,  and  the  respondents  are  liable 
thereon,  then  the  verdict  must  be  for  the  re- 
spondents. (7)  If  the  Jury  believe  that  the 
notes  in  question  were  given  for  the  purpose 
of  paying  up  the  unpaid  subscriptions,  and 
the  same  were  taken,  and  cash  renllzed  upon 
them,  which  cash  was  applied  in  satisfaction 
of  existing  Indebtedness  of  the  company,  so 
that  the  company  received  full  beupflt  thereof, 
the  giving  of  the  notes  and  the  application  of 
the  proceeds  thereof  constituted  payment  of 
the  subscriptions,  and  the  verdict  must  be 
for  the  respondents."  The  trial  Judge  de- 
clined to  give  tliese  requests.  He  entertained 
the  view  that  the  statute  autliorizlng  the 
formatido  of  these  limited  copartnership  as- 
sociations is  a  special  enactment,  permitting 
such  organizations  with  limited  liability  as 
to  stockholders,  and  that  all  the  necessary  and 
essential  requirements  of  the  statute  must  be 
complied  with.  He  held  that  this  bad  not 
been  done,  and  that  whether  the  notes  had 
Iieen  given  and  received  for  the  purpose  of 
paying  the  balance  due  on  subscriptions  was 
not  Important,  and  directed  a  verdict  against 
the  defendants. 

It  is  the  claim  of  the  plaintiff  that  the  law 
as  applied  to  limited  partnerships  Is  to  be  ap- 
plied to  assodations  like  the  defendant,  and 
that  snbacriptlons  to  the  capital  cannot  be 
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paid  by  giving  notes.  On  the  part  of  the  de- 
fendants it  is  claimed  that  the  law  as  appliea- 
bie  to  corporations  should  l>e  applied  to  these 
associations,  and  that  if  defendants  gave  their 
notes  to  pay  for  the  capital  subscribed  by 
them,  and  these  notes  were  received  by  the 
defendant  association  as  payment,  and  the 
proceeds  of  the  notes  were  received  by  the 
association,  and  applied'  to  the  payment  of  its- 
debts,  this  would  constitute  a  good  payment 
of  the  capital  subscribed,  and  would  release 
the  memtiers  from  further  liability. 

Nearly  all  the  questions  Involved  in  this  jfro- 
ceedhig  are  involved  in  the  case  of  Staver 
&  Abbott  Manuf'g  Co.  v.  Blake  (decided  at 
the  present  term  of  court)  68  N.  W.  508.  It 
will  not  be  necessary  to  refer  to  the  opinion  In 
that  case  further  than  to  say  that,  so  ftir  as 
the  question  of  whether  the  law  of  limited 
partnerships  applies  to  the  defendant  asso- 
ciation, or  the  law  of  corpotatious,  the  answer 
is  that  the  case  must  be  controlled  by  the 
law  applicable  to  corporations. 

We  tiave  no  doubt  that  sulMcrlptions  to 
capital  stock  to  corporations  may  be  paid  by 
the  giving  of  promissory  notes,  especially  If 
the  notes  are  at  once  converted  into  money, 
and  the  proceeds  applied  for  the  benefit  of  the 
corporation.  Goodrich  v.  Reynolds,  31  111.  400; 
Hardy  v.  Merriweather,  14  Ind.  203;  Stod- 
dard V.  Foundry  Co.,  34  Conn.  S42;  Magee  v. 
Badger,  30  Barb.  216;  Railroad  Co.  v.  Olayee, 
21  Vt  30;  Trust  Ga  v.  Dorsey,  72  Oal.  65, 
12  Pac.  49;  Clark  v.  Farringtoa,  11  Wis.  306; 
Blunt  V.  Walker,  Id.  349;  Lyon  v.  Swings,  17 
Wis.  63;  Andrews  v.  Hart,  Id.  30G;  Bank  v. 
Tallman,  Id.  530.  It  is  the  claim  of  the  plain- 
tiff that  tlie  notes  were  not  given  in  good 
faith,  and  for  the  purpose  of  paying  up  the 
unpaid  portion  of  the  capital  We  think  tlie- 
good  faith  of  the  transaction  was  a  question 
for  the  Jury,  and  tliat  they  should  liave  been. 
Instructed  as  requested  by  counsel  for  defen<*- 
ants  In  the  sixth  and  seventh  requests  to- 
charge. 

The  record  discloses  tliat,  upon  the  applica- 
tion of  the  plaintiff's  attorneys,  the  circuit 
court.  In  chancery,  liad  appointed  a  receiver- 
for  the  defendant  company,  Joseph  F.  Noen,. 
filing  the  creditors'  bllL  A  Judgment  ti«d- 
Itors'  bill  was  also  filed  by  William  A.  Hul- 
bert  et  al.  against  the  defendants.  John  A.. 
Stanbery  was  appointed  receiver  in  both  cas- 
es, and  claimed  the  assets  of  defendant  com- 
pany. Both  chancery  suits  are  still  pen.llng. 
The  solicitors  for  the  complainants,  in  their 
behalf,  and  in  liehalf  of  the  receiver  In  both 
cases,  in  open  court,  waived  ail  claim  to  any 
of  the  unpaid  suliscriptlons  to  the  capital 
stock  of  the  defendant  that  were  unpaid  by 
Robinson,  Matheson,  and  Holmes  against  the 
claims  of  the  plaintiff.  Objection  was  made 
to  this  offer,  and  the  court  replied  that  he 
had  serious  doubt  of  the  power  of  the  receiver 
to  waive  the  claim,  or  of  the  court  to  grant 
the  waiver,  but  expressed  himself  as  being 
settled  in  relation  to  the  other  points  in  the 
case.    Defendants  also  Introduced  in  evidence 
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an  application  for  executlrai  under  the  same 
statute  as  is  luToked  in  tbis  proceeding, 
against  ttie  same  respondents,  for  tlie  same 
unpaid  subscriptions,  upon  a  judgment  recov- 
ered by  the  W.  Blngliam  Company,  plaintiffs, 
against  the  defendants,  in  the  circuit  court  of 
ttie  United  States  for  the  Eastern  district  of 
Michigan.  The  defendants  asked  to  bare  the 
following  requests  to  charge  given  to  the  Jury: 
"(1)  A  receiver  of  all  the  property  and  as- 
sets of  the  defendant  company  having  been 
appointed  pri(»  to  the  Judgment  in  this  suit, 
and  being  now  In  office,  the  plaintiffs^  have  no 
standing  in  this  proceeding,  and  are  not  enti- 
tled to  the  order  asked.  (2)  It  appearing  that, 
since  judgment  was  rendered  In  this  suit,  a 
receiver  has  been  appointed  in  another  suit  of 
all  the  property  and  assets  of  the  defendant 
company,  the  plaintiffs  have  no  standing  in 
this  suit,  and  are  not  entitled  to  the  order 
asked.  It  appearing  from  the  evldmce  In  this 
case  that  an  application  similar  to  the  one  in 
the  present  case  has  been  made  against  the 
respondents  in  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Michigan, 
upon  a  judgment  recovered  against  the  De- 
troit Cycle  Company,  Limited,  by  the  W.  Bing- 
ham Company,  the  respondents  are  therefore 
liable  to  have  execution  Issued  against  them 
in  each  case  for  the  amount  of  their  8ub8crii>- 
tlons  remaining  unpaid,  and  to  be  subjected 
to  a  double  liability  not  contemplated  by  the 
statute  under  which  the  defendant  associa- 
tion Is  organized.  This  being  so,  the  plain- 
tiffs' remedy  Is  in  equity,  where  the  rights  of 
aH  parties  can  be  protected,  and  not  by  an 
application  for  an  execution,  such  as  is  now 
pending  before  the  court."  The  court  refused 
to  give  either  of  these  requests.  This  is  a«- 
fllgned  as  error.  It  is  now  urged  by  counsel 
for  plaintiffs  that  defendants  cannot  avail 
themselves  of  any  defense  they  may  have  to 
this  action  growing  out  of  the  appointment  of 
receivers,  for  the  reason  that  the  receivers 
were  appointed  before  these  proceedings  were 
begun,  and  l>efore  the  mandamus  case  of 
Rouse,  Hazard  &  Co.  v.  Donovan,  62  N.  W. 
359,  was  decided.  It  is  their  claim  that  as 
the  defense  might  then  have  been  interposed, 
and' was  not,  the  matter  must  be  treated  as 
res  adjudicata.  An  inspection  of  the  Case  of 
Rouse,  Hazard  &  Oo.  discloses  that  neither  of 
the  respondents  Holmes,  Matheson,  or  Rob- 
inson were  parties  to  that  proceeding,  or  tliat 
they  took  any  part  in  It,  except  to  appear 
in  the  case  before  the  circuit  judge,  and  en- 
ter their  protest  against  the  circuit  judge  en- 
tertaining jurisdiction  over  them.  There  was 
nothing  In  the  record  to  indicate  that  any  re- 
covers bad  been  appointed,  and  we  are  not 
prepared  to  hold  that  the  case  is  res  adjudi- 
cata. The  record  as  now  made  does  disclose 
that,  before  this  proceeding  was  brought,  a 
receiver  was  appointed  by  the  chancery  side 
of  the  court;  and  he  still  holds  his  appoint- 
ment. A  receiver  Is  an  officer  of  the  court. 
He  Is  undoubtedly  entitled  to  the  assets  of 
the  defendant  company  if  it  has  any.     He  is 


8ix>ken  of  as  the  "band  of  the  court."  High, 
Bee.  c.  1.  It  would  be  a  very  anomalous  posi- 
tion, hideed,  if  this  proceeding  can  be  main- 
tained after  a  receiver  has  been  appointed  for 
the  very  purpose  of  collecting  the  assets  of 
the  defendant  association  to  pay  its  creditors. 
Defendants'  requests  1  and  2  should  have 
been  given.  Judgment  is  reversed,  and  no 
new  trial  ordered. 

• 

LONG,  O.  J.,  and  MONTGOMBRT.  J.,  did 
not  sit    The  other  justices  concurred. 


CAMPBELL  V.  DONOVAN,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     Dec.  18,  1896.) 
Judgment  bi  Dbfaclt  —  Vaoatiox  —  Want  or 

SSKVICB  ON  DbFEKDAST  —  RCTORH  OV 
SeBVICB— IMPEACUMENT. 

1.  Proof  of  service  must  show  that  a  copy  of 
the  declaration  and  rule  to  plead  was  served  on 
defendant  before  a  judgment  by  default  can  be 
taken. 

2.  A  defendant  against  whom  a  default  judg- 
ment has  been  entered  may  contradict  the  re- 
turn of  personal  service  on  him,  made  by  a  pri- 
vate person,  by  showing  that  no  such  service 
was  made. 

3.  Mandamus  lies  to  compel  the  court  below 
to  vacate  a  judgment  by  default  where  the 
judgment  defendant's  uncontradicted  petition 
states  that  there  was  no  service  of  any  decla- 
ration or  process  upon  him,  that  he  had  no 
knowledge  of  the  entry  of  any  rule  or  order  or 
judgment  In  the  case  until  after  the  expiration 
of  the  time  for  bringing  a  writ  of  error,  and 
that,  as  soon  as  be  learned  of  the  proceedings, 
he  moved  the  court  to  vacate  them,  and  the  mo- 
tion was  denied,  and  the  testimony  brought  up 
with  the  petition  does  not  show  that  there  was 
any  liability  on  the  part  of  the  defendant  to  the 
plaintiff  in  the  action. 

Petition  by  Forrest  S.  Campbell  for  a  writ 
of  mandamus  to  compel  Joseph  W.  Donovan, 
Wayne  circuit  judge,  to  set  aside  a  default 
judgment    Granted. 

George  H.  Prentis,  for  relator.  Edwin 
Henderson  (Edwin  F.  Conely,  of  counsel),  for 
respondent 

MOORE,  J.  Application  for  mandamus  to 
set  aside  judgment.  The  facts  upon  which 
this  application  is  based,  so  far  as  It  Is  nec- 
essary to  state  them,  are  as  follows:  Feb- 
ruary 7,  1883,  Marlon  Smith  filled  a  declara- 
tion, as  plaintiff,  as  commencement  of  suit 
against  Colin  Campbell,  Forest  Campbell,  and 
John  Campbell,  late  partners  as  Colin  Camp- 
bell Sons.  The  rule  to  plead,  entered  the 
same  day,  was  entitled  "Marlon  Smith  v. 
Colin  Campbell  et  al..  Late  Partners,  etc.,  un- 
der the  Firm  Name  of  Colin  Campbell,"  and 
read:  "State  of  Michigan.  The  Circuit  Court 
for  the  (bounty  of  Wayne.  On  filing  declara- 
tion, *  *  •  It  Is  ordered  that  the  defend- 
ants in  said  cause  appear  and  plead,"  etc. 
The  declaration  was  not  accompanied  by  any 
copy  of  a  note.  No  return  was  made  to  the 
declaration  until  February  8,  1887,  when  the 
following  return  was  made  under  oath,  upon 
a  copy  of  the  declaration,  which  was   Sled 
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witb  tbe  clerk:  "State  of  Mlchl^n,  Connty 
of  Wayne— 88.:  Albert  E.  French,  being  duly 
Bwom,  says  tbat  oq  the  seventh  day  of  Feb- 
mary,  1883,  he  served  a  declaration,  ot 
which  the  within  Is  a  copy,  on  Colin  Camp- 
bell. Forest  Campbell,  and  John  M.  Camp- 
bell, the  defendants  named  In  said  declara- 
tion, by  delivering  to  said  defendants,  in  said 
county  of  Wayne,  a  true  copy  thereof,  to- 
gether with  a  true  copy  of  the  notice  to  ap- 
pear and  plead,  indorsed  thereon  as  hereon 
indorsed,"— signed  and  sworn  to.  Mr.  Ftencb 
was  not  An  officer.  The  death  of  Colin  Camp* 
bell  was  afterwards  suggested  of  record,  and 
there  was  a  substitution  of  attorneys.  It  is 
claimed  these  orders  were  made  without  no- 
tice to  defendants.  June  6,  1887,  and  Jime 
14,  1887,  default  orders  were  entered.  June 
13, 1887,  an  order  was  made  discontinuing  the 
cause  as  to  John  M.  Campbell.  It  Is  claimed 
this  was  done  without  leave  of  court,  and 
without  notice,  and  without  payment  of  costs. 
On  tbe  same  day  an  entry  was  made  in  the 
cause,  in  the  short  book,  of  a  Judgment  on 
defantt  for  $1,759.86,  and  a  Judgment  entry 
was  made  in  the  Journal  of  the  court  for 
$132.07.  This  journal  entry  was  never  sign- 
ed by  the  circuit  Judge.  January  31,  1895, 
an  entry  was  made  on  the  short  book  as  fol- 
lows, after  entitling  tbe  cause:  "Amended 
Judgment  entered  nunc  pro  tunc,  as  of  June 
13,  18S7."  And  on  the  same  day  an  entry 
was  made  in  the  Journal  In  favor  of  plaintiff 
for  $1,759.88,  which  Judgment  was  entered 
nunc  pro  tunc,  as  of  date  of  June  13,  1887. 
Both  of  these  entries  were  made  without  no- 
tice to  defendants.  The  relator  sets  up  in 
his  amended  petition  that  there  was  never 
any  service  of  a  declaration,  notice,  or  pro- 
cess of  any  kind  in  the  cause  upon  him,  and 
that  he  had  no  knowledge  of  the  entry  of  any 
of  tbe  rules,  orders,  or  Judgments  mitde  In 
said  cause  until  long  after  January  31,  1895, 
when  It  was  too  late  to  remove  tbe  cause 
to  this  court  by  writ  of  error.  He  also  sets 
up  tbat  he  is  not  now,  and  never  was.  Indebt- 
ed to  the  plalntifT  In  any  sense  whatever; 
that,  aa  soon  as  he  learned  of  said  proceed- 
ings, be  moved  the  court  to  vacate  said  Judg- 
ments, which  motion  was,  on  the  29th  of 
June,  1896,  denied.  Accompanying  the  peti- 
tion Is  a  copy  of  all  tbe  testimony  taken  by 
tbe  stenographer  at  the  time  the  several 
judgments  were  taken,  In  which  testimony  it 
Is  not  made  to  appear  that  there  was  any  lia- 
bility on  tbe  part  of  the  defendants  to  tbe 
plaintiff. 

It  Is  evident  that,  unless  tbe  writ  prayed 
for  Issues,  there  is  no  way  for  the  relator  to 
have  tbe  proceedings  reviewed.  If  the  facts 
stated  In  his  petition  are  true,  a  great  Injury 
would  be  done  him  to  allow  tbe  judgment 
to  stand  against  him.  The  proof  of  service 
does  not  show  that  a  copy  of  the  declaration 
and  rule  to  plead  was  served  upon  each  of 
tbe  defendants.  This  service  must  be  shown 
before  default  and  Judgment  can  be  taken. 
How.  Ann.  St  f  7291;   Dentson  v.  Smith,  83 


Mich.  155;  Johnson  v.  Delbridge,  35  Mich. 
436;  Press  Co.  v.  Bagg,  78  Mich.  650,  44  N. 
W.  149;  People't  Mut  Ben.  Soc.  v.  Wayne 
arcuit  Judge,  97  Mich.  627,  56  N.  W.  944. 
The  affidavit  of  the  relator  that  the  declara- 
tion was  not  served  upon  him  was  not  an- 
swered by  the  respondent  in  any  way  ex- 
cept by  tbe  return  of  Mr.  French.  It  was 
held,  In  the  case  of  Press  Co.  v.  Bagg,  supra, 
that  a  return  of  personal  service  made  by  a 
private  person  is  open  to  contradiction  by  the 
defendant,  and  he  Is  at  liberty  to  show  that 
no  such  service  is  made  upon  him.  Under 
tbe  showing  made  with  reference  to  the  serv- 
ice, the  Judgments  should  have  been  vacat- 
ed. It  will  not  be  necessary  to  discuss  any  of 
tbe  other  questions  raised  by  counsel,  ex- 
cept to  say  that,  while  the  form  of  the  en- 
try of  the  rule  to  appear  and  plead  Is  not  to 
be  commended,  In  view  of  the  fact  that  the 
copy  served.  If  any  was  even  served,  was  In- 
dorsed upon  a  declaration  in  which  relator 
was  made  a  party  defendant,  the  objection 
taken  to  it  by  counsel  Is  overruled.  Wni 
will  Issue  as  prayed. 

LONG,  C.  J.,  and  GRANT  and  MONT- 
GOMERY, JJ.,  concur. 

HOOKER,  J.  I  concur  In  the  result,  upon 
tbe  ground  that  tbe  judgment  Is  void  upon 
Its  face  for  want  of  proper  service  of  pro- 
cess. 


DAYTON  V.  STONB. 
(Supreme  Court  of  Michigan.     Dec.  IS,  1896.) 

Sals  —  Bufficibnot  or  Coktraot  —  Faildrs  to 
Fix  Pbicb. 
A  written  memorandnm  of  agreement  for 
the  exchanfce  of  a  stock  of  merchandiBe  for 
other  property,  by  which  an  inventory  of  the 
goods  was  to  be  made,  the  undamaged  goods  at 
cost  price,  and  "the  damaged  goodf  at  prices 
agreed  upon,"  no  proTiaion  being  made  as  to 
who  was  to  determine  what  were  damaged 
goods  or  fix  their  price,  is  too  indefinite  to  con- 
stitute a  contract  of  sale  which  can  be  en- 
forced. 

Error  to  circuit  court,  Inghajn  cotmty;  Rol- 
lln  H.  Person,  Judge. 

Action  by  Sarah  M.  Dayton  against  Wil- 
liam B.  Stone.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

M.  V.  and  R.  A.  Montgomery,  for  appellant 
S.  L.  Kilboume,  for  appellee. 

LONG,  O.  J.  The  parties  entered  Into 
tbe  following  contract:  "Agreement  made 
this  day,  January  6,  1896,  between  S.  M. 
Dayton  and  W.  Stone  &  Company.  She,  S. 
M.  Dayton,  sells  her  entire  stock  ot  goods, 
fixtures,  and  store  furniture  situated  at  222 
Washington  Avenue  North,  Lansing,  Michi- 
gan, at  wholesale  cost  price,  except  goods 
that  are  damaged,  to  W.  Stone  &  Company, 
— ^the  damaged  goods  at  prices  agreed  upon,— 
and  Is  to  take  in  pay  for  said  goods  what 
notes    W.    Stone    ft    Company    now    bolda 
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against  George  M.  Dayton  aa  part  pay;  and 
five  (5)  bouses  and  lots  on  Center  street,  now 
owned  by  W.  Stone  &  Company,  for  forty- 
flye  hundred  dollars  ($4,500);  one  house 
and  lot  in  Englewood  addition,  now  being 
erected,  to  be  finished  according  to  plans  and 
specifications,  said  house  to  be  completed  by 
the  first  day  of  April  next,  for  $2,000.  Bal- 
ance, if  there  should  be  any,  dueblU  on  the 
firm  for  said  amount,  to  be  paid  in  lumber 
out  of  shop.  Parties  are  each  to  pay  one- 
half  of  the  commission,  one  and  one-half  per 
cent.  each.  Invoice  of  goods  to  be  commen- 
ced Monday,  January  7,  1SS)3.  Each  of  the 
parties  to  pay  one-half  of  the  expense  of  In- 
voicing. [Signed]  Soi-ah  M.  Dayton.  W. 
B,  Stone  &  Company.  Witness:  J.  E.  Car- 
rolL"  Action  was  brought  upon  this  con- 
tract, and  on  the  trial  the  court  directed  ver- 
dict In  favor  of  the  defendant.  On  the  trial 
this  contract  waa  offered  In  evidence  by  the. 
plaintlfT,  and  received.  The  plaintiff  then 
introduced  evidence  tending  to  show  that  up- 
on the  7tb  of  January,  181)5,  she  employed 
Mr.  WatrouB,  and  the  defendant  Daniel  C. 
Hurd,  to  Inventory  the  goo<ls  referred  to  In 
the  contract;  that  they  went  forward  with 
such  invoice  until  11  o'clock  the  following 
dayj  when  defendant  calle<I  Mr.  Hurd  away 
from  the  work,  and  stated  that  he  would  go  no 
further  with  the  deal;  that  some  days  after- 
wards the  plaintiff  made  arrangements  with 
Mr.  Hurd  to  go  back,  and  help  through  with 
the  inventory;  that,  on  Wednesday  of  ^e 
following  week,  Mr.  Hurd  and  Mr.  Watrous 
began  the  inventory  again,  and  went  on  and 
finished  It;  that  the  goods  were  measured, 
and  handed  to  Mrt  Hurd  and  Mr.  Watrous; 
that  Watrous  announced  the  cost  to  Hurd, 
who  looked  occasionally  through  the  goods 
to  see  If  the  price  was  correct;  that  a  pan 
of  the  goods  so  Inventoried  after  Mr.  Stone's 
withdrawal  were  damaged,  and  a  part  of 
them  undamaged;  that  the  parties  inventory- 
ing them  assorted  them  out,  put  down  the 
undamaged  goods  at  coet,  and  the  undam- 
aged goods  at  what  they  thought  they  were 
fairly  and  honestly  worth;  and  that  the  In- 
ventory footed  up  to  $10,426.21).  The  plain- 
tiff also  called  the  defendant  aa  a  witness, 
who  testified  that,  when  the  contract  was 
made,  W.  B.  Stone  &  Co.  owned  five  houses 
on  two  lots  (and  no  other)  on  Center  street, 
Lansing,  worth  from  $3,000  to  $3,300;  also, 
a  house  in  process  of  construction  In  Engle- 
wood addition,  worth  probably  $2,000;  that 
they  held  notes  against  George  M.  Dayton, 
principal  and  Interest  aggregating  about  $3,- 
000;  that  they,  for  some  time  prior  thereto, 
and  ever  since,  and  now,  are  conducting  a 
lumber  business  in  the  city  of  Lansing;  that 
they  keep  lumber  and  a  lumber  yard.  In 
which  articles  are  manufactured  and  kept 
for  sale.  After  Introducing  evidence  tending 
to  show  that  defendant  disaffirmed  and  re- 
pudiated the  contract,  the  plaintiff  rested  her 
case,  and  thereafter  defendant's  counsel  re- 
quested the  court  to  instruct  the  Jury  to  re- 


turn a  verdict  for  the  defendant  apon  the 
ground  that  the  contract  was  incomplete,  un- 
certain, and  void  under  the  statute  of  frauds. 
The  court  directed  verdict  for  defendant  up- 
on that  ground.  On  the  trial  it  was  shown 
that,  after  the  Inventory  was  completed, 
plaintiff  wrote  defendant  to  that  effect,  ad- 
vising him  of  the  footing  of  the  invoice,  told 
him  where  to  find  the  key,  and  demanded 
from  him  the  property,  etc.,  which  she  was 
to  receive,  and  a  few  days  afterwards  again 
made  formal  demand  upon  him  for  perform- 
ance of  the  contract,  which  was  refused. 

There  is  no  uncertainty  as  to  the  undam 
aged  goods.  They  were  to  be  inventoried 
at  wholesale  cost  prices.  The  damaged 
goods,  by  the  terms  of  the  contract,  wore  to 
be  inventoried  at  "prices  agreed  upon";  and 
counsel  for  plaintiff  contends  that  the  par- 
ties themselves  interpreted  these  words  as 
the  prices  to  be  fixed  by  Mr.  Hurd  and  Mr. 
Watrous;  that  the  contract  does  not  mean 
prices  thereafter  agreed  upon  by  the  par- 
ties, because  neither  of  them  had  anything 
to  do  with  the  Invoice,  and  that  it  must  mean 
an  amount  fixed  upon  by  Hurd  and  Watrous; 
that  by  this  interpretation  the  contract  was 
rendered  complete.  As  counsel  puts  it:  "To 
be  sure,  the  price  of  each  separate  article 
was  not  then,  when  the  contract  was  signed, 
agreed  to,  but  the  standard  was  agreed  to, 
and  the  defendant  was  to  pay  t^e  prices 
fixed  by  third  persons.  These  third  persons 
were  selected,  the  Invoice  begun,  and  pre- 
sumably about  one-sixth  completed,  when  the 
defendant  backed  out;  but  still  the  third 
parties  went  on,  and  fixed  the  prices.  When 
this  contract  was  signed,  and  the  person  or 
persons  who  W3re  to  fix  the  prices  selected, 
and  the  work  actually  begun,  the  contract 
was  as  complete  as  though  the  referees  or  ar- 
bitrators were  named  In  the  Instrument,  or 
as  though  the  contract  read,  'at  prices  to  be 
fixed  by  D.  C.  Hurd  and  G.  W.  Watroua.' " 
We  are  satisfied  that  the  contract  cannot 
have  this  interpretation.  There  is  nothing 
in  it  providing  who  shall  take  the  Inventory, 
or  that,  when  the  Inventory  was  taken,  the 
parties  were  to  be  bound  by  the  prices  fixed 
by  those  who  put  the  value  upon  the  dam- 
aged goods;  and  there  Is  nothing  in  the  rec- 
ord showing  that  Hurd  and  Watrous  were 
made  the  arbitrators  irrevocably  to  determine 
what  were  damaged  goods  and  their  value; 
and  we  think  the  words,  "the  damaged  goods 
at  prices  agreed  upon,"  when  taken  In  con- 
nection with  the  other  parts  of  the  contract, 
mean  that  the  Inventory  was  to  be  taken  of 
these  goods  with  the  others,  and  that  then  or 
thereafter  the  prices  of  the  damaged  goods 
were  to  be  fixed  and  determined.  This  In- 
terpretation leaves  the  contract  uncertain 
and  Incomplete,  and  not  one  which  can  be 
enforced  against  the  defendant  The  par- 
ties themselves  have  failed  to  agree  upon  the 
essential  terms,  and  It  Is  evident  that  the 
minds  of  the  parties  never  met  upon  the  val- 
ue of  these  damaged  goods.    The  case  falls 
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Trithin  that  class  of  cases  dted  by  counsel 
for  defendant  In  his  brief,  yIz.:  Oates  ▼. 
Gamble,  fi3  Mich.  181. 18  N.  W.  631;  Wardell 
T.  Williams,  62  Mich.  60,  28  N.  W.  796;  Gault 
T.  Stormont,  51  Mich.  636,  IT  N.  W.  214.  The 
Judgment  below  must  be  affirmed.  The  oth- 
er Justices  concurred. 


WALKER  T.  WALKER. 
(Supreme  Court  of  Iowa.     Dec.  10,  1886.) 

CONTBACT— CONSTBUCTION. 

Where  a  son,  under  an  agreement  with  ]ili 
father,  takes  possession  of  the  latter's  farm 
and  the  personal  property  thereon,  and  the  fa- 
ther and  his  wife  IWe  with  such  son  for  a  term 
of  years,  on  surrender  of  the  property  by  the 
son  to  the  father  the  son  is  liable  for  the  value 
of  the  personal  property  received,  he  not  being 
charged  with  any  rent,  and  the  labor  of  the 
father  and  his  wife  being  equivalent  to  the  val- 
ve of  their  board. 

Appeal  from  district  court.  Cedar  county; 
James  D.  Giffln,  Judge. 

This  Is  a  suit  In  equity,  and  it  involTes 
mutual  claims  of  the  parties,  growing  out  of 
fite  use  and  occupation  by  the  defendant  of 
a  fu-n  and  certain  live  stock  and  farming 
nteualh?  and  grain,  wuich  farm  and  personal 
property  belonged  to  the  plaintiff,  and  the 
poeseeaion  of  which  was  transferred  to  the 
defeesd&nt  There  was  a  decree  and  Judg- 
mect  for  the  plcJnuC  for  $500,  and  be  ap- 
peols.     Rerersed. 

aiUton  Hemley  anU  Wheelw  &  Moffltt,  for 
ai>pellant  T.  B.  Hanley  and  S.  H.  Falrall, 
for  appellee. 

ROTHROCK,  C.  J.  1.  This  cause  was  sub- 
mitted to  thlu  court  at  a  former  term,  and 
<Mi  the  22d  day  of  May,  1895,  an  opinion  was 
filed  in  which  the  decree  of  the  district  court 
vras  modified  and  affirmed.  63  N.  W.  331. 
Each  party  filed  a  petition  for  rehearing,  and 
a  rehearing  was  granted,  and  the  cause  has 
been  again  exaiclned  by  the  court  In  the  light 
of  the  arguments  on  rehearing.  As  we  have 
reached  a  difterent  conclusion  from  that  an- 
nounced In  the  former  submission,  this  opin- 
ion will  be  substituted  for  that  heretofore 
flJed. 

The  defendant  Is  the  plalntlfTs  son.  The 
family  consisted  of  the  plaintiff  and  his  wife 
and  the  defendant  and  one  other  son,  named 
Joel  Wallcer.  The  defendant  was  the  young- 
er eon.  The  plaintiff  settled  on  the  farm,  the 
possession  of  which  Is  In  controversy,  in  the 
year  1864.  It  consisted  of  160  acres,  and  was 
in  full  cultivation;  and  In  the  fall  of  the  year 
1881  the  defendant  and  his  wife  were  living 
with  the  father  and  mother,  <ind  all  residing 
In  (be  same  dwelling  house.  At  the  time 
last  named,  an  arrangement  was  made  by 
which  the  defendant  assumed  the  manage- 
ment of  the  farm,  and  the  father  and  mother 
and  the  son  and  his  wife  lived  on  the  farm 
m  one  family  until  1892,  when  a  separation 
took  place.    As  we  understand  it,  there  was 


a  disagreement  between  the  parties,  and  the 
contention  in  this  case  Involves  the  adjust- 
ment and  settlement  of  the  rights  of  the  par- 
ties growing  out  of  the  defendant's  manage- 
ment of  the  farm.  The  plaintiff  claimed  In 
the  petition  filed  in  this  case  thst  there  was 
a  contract  by  which  the  de'»ndant  was  to 
carry  on  the  farm,  and  the  proceeds  of  the 
farming  operations  were  to  be  equally  divided 
between  the  parties;  and  he  claimed  that  the 
live  stock  and  probably  other  personal  prop- 
erty on  the  farm  remalneu  bis  property,  and 
that  defendant  should  account  to  him  for  the 
value  thereof.  In  short,  the  claim  of  the 
plaintiff  was  that  the  farm  and  personal  prop- 
erty at  all  times  belonged  to  him,  and  that 
the  son  managed  the  farm  for  one-half  of  the 
proceeds,  after  taking  out  tue  support  of  the 
family.  The  defendant,  by  bis  answer,  ad- 
mitted that  he  took  and  held  possession  of 
the  real  and  personal  property.  He  denied 
that  there  was  any  agreement  to  manage  the 
farm  and  divide  the  proceeds,  but  claimed 
that  the  contract  was  that  be  was  to  have  the 
use  of  the  farm  without  charge,  except  that 
he  should  keep  and  furnish  u  home  for  plain- 
tiff and  '^■a  wife,  and  should  keep  said  place 
In  repair,  and  pay  the  taxes  thereon,  and 
with  the  furtlier  agreement  tnat  plaintiff 
would  secure  to  defendant  the  title  to  the 
land,  and  make  him  compensation  for  the  Im- 
provements he  should  make  thereon.  There 
were  other  allegations  in  the  pleadings,  and 
the  evidence  In  the  case  took  a  very  wide 
range,  and  the  rental  value  of  the  farm,  the 
value  of  the  live  stock,  and  the  larm  ma- 
chinery and  implements,  and  the  value  of  the 
grain  on  hand  In  1881,  and  the  value  of  the 
•  boarding  and  clothing  and  medicines  and 
medical  attention  for  the  father  and  mother, 
the  Improvements  put  upon  the  fana  by  the 
son,  and  many  other  things,  were  testified 
to  by  witnesses.  A  short  time  after  the  com- 
mencement of  the  suit,  the  district  court  ap- 
pointed a  receiver,  w^o  .took  possession  of 
the  personal  property  then  on  the  farm,  and 
holds  the  same  or  its  proceeds,  subject  to  the 
further  orders  of  the  court 

2.  Whatever  arrangement  was  made  be- 
tween the  parties  as  to  their  rights  growing 
out  of  the  son's  management  of  the  farm  was 
purely  oral.  It  was  Just  such  conversations 
and  consultations  as  might  be  expected  to 
take  place  between  a  son  and  bis  father,  who 
was  somewhat  advanced  in  life,  and  who  de- 
sired to  be  relieved  from  active  business  af- 
fairs. The  older  son,  Joel,  had  gone  away 
from  the  home,  and  was  taking  care  of  him- 
self. His  father  had  aided  him  In  making 
a  start  in  life;  to  what  extent  does  not  clear- 
ly appear,  and  that  Is  not  material.  But  it 
Is  shown  that  the  plaintiff  desired  to  give  the 
defendant  an  opportunity,  by  In  some  measure 
putting  him  upon  an  equality  with  the  other 
son,  so  far  as  providing  him  an  equal  op- 
portunity to  that  01  his  brother.  The  dis- 
trict court  found  that  the  carrying  on  of  the 
farm  was  not  a  Joint  or  partnership  enter 
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prlee,  and  we  tbink  tliat,  so  far  as  the  claim 
made  by  tbe  plaintiff  tbat  (be  net  proceeds 
of  tbe  farm  were  to  be  equally  divided,  the 
finding  la  correct.  But  our  re-examlnatlon  of 
the  record  leads  us  to  the  conclusion  that  the 
defendant  did  not  show  by  a  preponderance  of 
the  evidence  that  tbe  personal  property  was 
a  gift  to  him  from  his  father.  It  Is  true,  as 
stated  in  the  former  opinion  In  tbe  case,  that, 
under  the  evidence,  no  exact  finding  can  be 
mode.  It  is  Impossible  to  do  so.  Both  par- 
ties make  most  extravagant  claims,  and  they 
are  In  some  sense  supported  by  tbe  testi- 
mony of  tbe  parties  and  their  wives  and 
otbeA.  Tbe  defendant  claims  a  very  large 
amount  for  Improvements  on  tbe  farm  and 
other  expenditures,  such  as  the  boarding  of 
tbe  father  and  mother,  and  inedical  attention, 
and  other  things.  Tbe  testimony  as  to  some 
of  these  claims  Is  absolutely  unworthy  of  be- 
lief, because  it  is  contrary  to  the  common 
Judgment  of  mankind.  The  testimony  of 
some  of  tbe  witnesses  on  tbe  other  side  is 
somewhat  in  tbe  same  line,  ont  not  quite  so 
extravagant.  We  will  not  particularize. 
The  whole  tenor  and  scope  of  tbe  controversy 
lead  us  to  the  conclusion  tbat  as  near  a  fair 
and  equitable  adjustment  as  can  be  made 
under  the  evidence  is  that  the  defendant 
should  be  charged  with  tbe  fair  market  value 
of  tbe  personal  property  which  he  took  pos- 
session of  when  be  commenced  tbe  manage- 
ment of  tbe  farm,  and  tbat  no  deduction 
should  be  made  therefrom  exc^t  for  per- 
'  manent  buprovements,  in  the  way  of  build- 
ings. It  is  claimed  in  bebalf  of  plaintiff  that 
tbe  property  on  tbe  fbrm  in  tbe  fall  of  18S1, 
when  tbe  arrangement  commenced,  was  wortb 
$6,000  or  more.  We  think  this  is  an  extrava-« 
gant  claim.  In  averaging  up  tbe  evidence, 
we  think  It  approximates  $4,000.  From  this 
we  deduct  $800,  for  permanent  improvements, 
leaving  due  to  the  plaintiff  the  sum  of  $3,200. 
It  appears  to  us  tbat  the  defendant  ought  to 
be  required  to  accpunt  for  personal  property 
about  equal  In  value  to  that  received  by  bim 
in  1881,  and  tbat  be  ought  to  be  allowed  for 
permanent  improvements  only.  According  to 
tbe  evidence  as  to  the  rental  value  of  the 
farm,  be  bad  an  opportunity  tbat  he  ought 
to  have  improved.  There  were  no  great  ex- 
penditures. The  services  of  the  father  and 
mother,  in  our  opinion,  ought  to  be  sufficient 
compensation  for  their  living;  and  we  think 
the  evidence  so  shows.  The  father  bad  con- 
veyed 40  acres  of  land  to  tbe  defendant  be- 
fore be  took  charge  of  tbe  farm  of  160  acres. 
The  son  testified  in  part  as  follows:  "My 
father  is  surety  on  a  note  to  A.  A.  Ball  & 
Co.  for  $2,50P,  given  in  October,  1800,  which 
has  not  been  paid.  I  am  indebted  to  Ball 
&  Co.  on  a  note  for  $2,000,  and  I  owe  other 
parties  $500.  I  own  forty  acres,  which  I 
value  at  $2,000;  and,  besides  what  I  have  on 
tbe  place,  I  have  nothing.  The  stock  and 
property  on  tbe  farm  Is  valued  at  $2.C53."  The 
40-acre  tract  referred  to  by  defendant  iB  tbe 
land  given  to  bim  by  his  father. 


3.  There  was  another  suit  between  tbe  par- 
ties. On  tihe  2d  day  of  J&nvary,  1880,  tbe 
plaintiff  and  his  wife  conveyed  tbe  farm  to 
tbe  defendant  upon  certain  conditions.  An 
action  was  commenced  by  the  plaintiff  to 
set  aside  tbe  conveyance,  and  there  was  a 
decree  for  the  plaintiff.  An  appeal  was  taken 
to  this  court,  and  tbe  decree  was  "affirmed." 
See  Walker  v.  Walker  (Iowa)  61  N.  W.  930. 
Tbe  district  court  allowea  tbe  defendant 
$1,700  in  tbat  case  for  Improvements  placed 
upon  the  farm  after  the  conveyance  was 
made  to  bim.  It  was  held  by  this  court  in 
tbat  case  tbat  tbe  Judgment  for  improve- 
ments was  not  authorized  by  tbe  pleadings. 
But  we  held  tbat  tbe  defendant  ought  not  to 
be  precluded  from  presenting  tbat  claim,  and 
tbe  cause  was  remanded,  with  Instructions 
to  permit  tbe  pleading  "to  be  amended"  In 
that  action.  If  tbe"  parties  should  be  so  ad- 
vised. There  was  some  misapprehension 
about  tbat  claim  for  improvements  when  tbe 
former  opinion  was  written  in  this  case,  and 
It  is  proper  to  say  tbat  we  are  not  advised 
whether  the  claim  has  been. adjudicated,  and 
it  is  not  intended  by  this  opinion  to  deter- 
mine any  question  in  reference  thereto.  Tbe 
controversy  in  this  case  has  no  reference  to 
any  Improvements  made  on  tbe  land  after 
January,  1890.  Tbe  decree  of  the  district 
court  will  be  reversed,  and  tbe  plaintiff  will 
have  Judgment  for  $3,200,  and  tbe  property 
and  money  In  the  bands  of  tbe  receiver  will 
be  appropriated  In  payment  of  tbe  judgment; 
defendant  to  pay  tbe  costs  of  tbis  appeal 
Reversed. 


HEMSTREET  v.  WHEELER  et  aL 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

Deed  — SurriciENor  of  Coxsidbration  —  Fbadd 

AND  UmDUB    INFLDEKCE. 

A  deed  made  by  a  father  and  mother  to 
their  daughtor,  of  property  of  the  value  of  $6,- 
000  to  $7,000  on  a  consideration  approximating 
$3,000,  nnd  a  further  agreement  to  support  the 
grantors,  who  were  both  over  74  years  old, 
during  the  remainder  of  their  lives,  will  not  be 
set  aside  at  the  suit  of  another  heir  of  the  gran- 
tors, where  the  evidence  fails  to  establish  fraud 
or  undue  influence  on  the  part  of  the  grantee, 
or  the  incapacity  of  the  grantors. 

Appeal  from  district  court,  Polk  county; 
8.  F.  Balllett,  Judge. 

Suit  in  equity  to  partition  certain  real  es- 
tate, of  which  It  is  claimed  one  Nicholas 
Hemstreet  died  seised.  The  defendant  Mel- 
vlna  C.  Wheeler  claims  to  own  tbe  property 
by  virtue  of  a  conveyance  thereof  to  her  by 
NIcbolas  Hemstreet  and  Ellen  Hemstreet 
during  the  lifetime  of  tbe  said  Nicholas. 
The  plaintiff.  In  reply,  admits  the  convey- 
ance relied  upon  by  tbe  defendant  Wheeler, 
but  says  that  tbe  same  was  without  consid- 
eration, or.  If  for  any  consideration,  tbat  tbe 
same  was  nominal  only;  and  this  convey- 
ance was  obtained  through  fraud  and  nndne 
influence.  Plaintiff  further  alleges  tbat  at 
the  time  tbe  conveyance  waa  made  Nlcbolaa 
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Hemetreet  was  so  weak  in  body  and  mind 
as  to  be  Incapacitated  from  making  the  deed, 
and  tbat  by  reason  thereof,  and  of  the  fraud 
and  undue  Influence  practiced  by  defendant 
Wbeeler,  the  deed  relied  upon  by  her  is  void, 
and  of  no  effect  On  these  isaues  the  case 
was  tried  In  the  court  below,  resulting  in  a 
Judgment  and  decree  for  plaintltt  as  prayed. 
Defendants  appeal.    Reversed. 

Gatch,  Connor  &  Weaver,  for  appellants. 
Dudley  &  Coffin,  for  appellee. 

DBEMER,  J.  The  real  Issue  In  the  case^ 
as  will  be  observed  from  the  foregoing  state- 
ment, is  as  to  the  validity  of  the  conveyance 
from  Nicholas  and  Ellen  Hemstreet  to  the 
defendant  Mrs.  Wheeler.  This  conveyance 
was  made  on  the  9th  day  of  January,  1888, 
and  recorded  on  the  11th  day  of  January  of 
the  same  year;  and  the  expressed  consid- 
eration for  the  same  is  $4,600.  For  reasons 
hereafter  to  be  stated,  another  deed  was  aft- 
erwards executed  between  the  same  parties, 
bearing  date  September  9,  1891,  recorded 
September  10,  1801,  covering  the  property  In 
controversy.  Nicholas  Hemstreet  died,  intes- 
tate, on  the  3d  day  of  October,  1891.  He  left 
surviving  hJm  plaintiff,  a  son,  Mrs.  Marina 
C.  Wbeder,  a  daughter,  and  Ellen  Hem- 
street, his  widow.  But  for  the  deeds  to 
which  we  have  referred,  plaintltt  and  each  of 
the  defendants  would  be  entitled  to  an  undi- 
vided one-third  of  the  property  In  controver- 
sy, as  only  heirs  of  the  said  Nicholas  Hem- 
street. The  only  question  in  the  case  relates 
to  the  validity  of  these  deeds.  The  exact 
claim  made  by  the  plaintiff  with  reference  to 
tbem  is  that  they  are  inoperative  and  void 
for  want  of  consideration,  or,  if  any  consid- 
eration, only  a  nominal  and  inadequate  one; 
that  the  conveyances  were  obtained  by  the 
importunity,  overpersuaslon,  and  undue  in- 
fluence of  defendant  Melvina  C.  Wheeler; 
that  the  grantors,  by  reason  of  age  and  sick- 
ness, were  incapacitated  to  transact  business; 
that  they  were  living  with  Mrs.  Wheeler, 
and  had  no  opportunity  to  act  Independent- 
ly; and  that  the  conveyances  were  secured 
for  a  selfish  purpose,  and  said  conveyances 
woidd  not  have  been  executed  except  for  the 
Importunity  and  overpersuaslon  of  the 
daughter,  Melvina  0.  Wheeler.  At  the  time  of 
the  making  of  the  first  deed  the  Hemstreets 
also  conveyed  to  Mrs.  Wheeler  IGO  acres  of 
land  In  Polk  county,  Iowa,  and  two  lots  in 
the  town  of  Altoona.  The  legal  title  to  the 
property  was  in  the  name  of  Ellen  Hem- 
street, and  the  expressed  consideration  In  the 
deed  was  one  dollar.  The  real  considera- 
tion, however,  seems  to  have  been  an  agree- 
ment on  the  i»art  of  the  grantee  to  care  for 
and  support  the  grantor  during  her  life. 
This  conveyance  Is  not  attacked  by  the 
plalntlflT,  and,  as  defendant  Mrs.  Hemstreet 
makes  no  complaint,  but  seems  to  be  satis- 
fled  with  it,  there  is  no  occasion  for  referring 
to  It  farther. 


The  first  question  to  be  considered  is  as  to 
the  consideration  for  the  conveyance  to  Mrs. 
Wheeler.  This  inquiry  is  not  for  the  pur- 
pose of  defeating  the  conveyance  because  of 
an  entire  lack  of  consideration,  for  the  rea- 
son that  it  is  elementary  that  a  deed  express- 
ing a  consideration  cannot  be  defeated  nor 
a  trust  established  by  evidence  of  this  char- 
acter. Jones,  Real  Prop.  U  301,  S02,  309. 
This  feature  of  the  case  Is  material,  as  It 
bears  upon  the  question  of  fraud  and  undue 
influence,  for,  if  it  be  found  that  the  elder 
Hemstreet  was  weak  in  mind,  and  easily  sus- 
ceptible to  the  Influences  of  those  in  whom 
he  placed  his  confidence,  the  adequacy  or  in- 
adequacy of  the  consideration  for  the  con- 
veyance is  a  question  of  much  moment. 
The  facts,  as  disclosed  by  the  record,  are  as 
follows:  Mrs.  Wheeler  was  married  in  the 
year  1859.  She  did  not  live  agreeably  with 
her  husband,  and  in  the  year  1878  was  di- 
vorced from  him.  See  Wheeler  v.  Wheeler, 
53  Iowa,  611,  5  N.  W.  689.  Some  time  be- 
fore she  obtained  her  divorce,  she  quit  living 
with  her  husband,  and  took  up  her  abode  with 
her  parents,  with  whom  she  lived,  and  for 
whom  she  worked,  until  the  time  of  the  con- 
veyance in  question.  In  the  divorce  pro- 
ceedings she  obtained  certain  alimony  from 
her  husband.  The  lots  so  obtained  she  sold, 
and  the  proceeds  she  loaned  to  her  father, 
Nicholas  Hemstreet  She  also  loaned  him 
other  amounts  of  money  in  1884  and  1880, 
and  she  also,  at  her  father's  request,  paid 
some  of  plaintiff's  notes,  the  amount  of  which 
the  father  agreed  to  repay  her.  At  the  time 
of  the  conveyance  In  question,  the  estimated 
amount  due  Mrs.  Wheeler  from  her  father 
by  reason  of  these  loans  and  advances  was 
$800.  At  the  time  of  the  conveyance,  the 
value  of  the  daughter's  services  to  her  par- 
ents was  estimated  at  $2,144,  and  as  a  part 
of  the  transaction  Nicholas  Hemstreet  exe- 
cuted the  following  paper:  "Des  Moines, 
January  9,  1889.  Received  of  Melvina  Wheel- 
er $2,144.00,  on  work  and  services  from  Janu- 
ary, 1878,  to  January,  1SS9,  same  to  apply 
on  and  In  payment  of  the  property  deeded  to 
her  this  day,  we  having  settled  upon,  and 
both  of  us  agreed  on,  that  amount  as  com- 
pensation for  her  services  for  the  time  above 
referred  to.  [Signed]  Nicholas  Hemstreet." 
Upon  her  part,  and  on  the  same  date,  Mrs. 
Wheeler  gave  to  her  father  the  following: 
"In  part  consideration  for  certain  real  estate 
deeded  to  me  on  this  9th  day  of  January, 
1889,  by  Nichcdas  Hemstreet,  I  hereby  agree 
to  faithfully  care  for  and  support  my  father, 
Nicholas  Hemstreet,  and  my  mother,  Ellen 
Hemstreet,  during  their  natural  lives,  and  I 
hereby  enjoin  my  children,  in  case  of  my 
death,  that  they  fully  carry  out  this  agree- 
ment [Signed]  Melvina  C.  Wheeler."  These 
various  matters  constituted  the  considera- 
tion for  the  deed.  Nicholas  Hemstreet  was 
T4  years  of  age,  and  his  wife  about  78,  a  the 
time  these  conveyances  were  made,  and 
their  expectancies  were  six  and  five  years,. le- 
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epectlrely.  The  value  of  the  property  con- 
veyed is  not  clearly  shown.  At  the  time  of 
the  trial,  all  of  the  property  conveyed  to 
Mrs.  Wheeler  by  her  parents  was  worth 
probably  $15,000,  and  we  are  inclined  to  be- 
lieve that  the  property  covered  by  the  deed 
in  question  was  worth  at  the  time  of  the 
transfer  from  $6,000  to  $7,000.  If  these  be 
the  facts,  was  the  consideration  inadequate? 
It  seems  to  us,  in  view  of  all  the  circum- 
stances above  recited,  that  it  will  not  do  to 
say  that  it  was  so  Inadequate  of  itself  as  to 
raise  even  a  suggestion  of  fraud  or  undue 
influence.  It  Is  said,  however,  that  at  the 
time  the  conveyance  was  made  Nicholas 
Hemstreet  was  so  weak  in  body  and  mind 
that  he  was  incapable  of  making  the  deed, 
or,  if  this  be  not  true,  that  bis  faculties  were 
so  weak  as  to  render  him  easily  susceptible 
to  the  influence  and  machinations  of  others. 
It  appears  from  the  evidence  that  Hemstreet 
had  an  attack  of  la  grippe  some  time  during 
the  fall  of  the  year  1890,  and  that  from  that 
time  until  bis  death  he  was  somewhat  indis- 
posed. The  immediate  cause  of  his  death 
was  cancer  of  the  stomach.  He  was  around, 
tending  to  the  ordinary  duties  of  life,  until 
a  few  weeks  before  his  death,  but  had  evi- 
dently suffered  from  the  fatal  malady  for 
two  or  three  years  before  he  succumbed. 
There  is  some  evidence  to  the  effect  that  his 
mental  faculties  were  impaired  as  early  as 
18S9,  but  it  is  entirely  from  nonexperts,  most 
of  whom  were  but  slightly  acquainted  with 
him,  and  few  of  whom  saw  him  often.  Quite 
a  number  of  plaintiff's  own  witnesses  gave 
It  as  their  opinion  that  he  was  perfectly 
sane,  and  capable  of  attending  to  his  busi- 
ness. On  the  other  side  we  have  the  testi- 
mony of  all  the  physicians  who  were  called 
upon  to  treat  him,  men  who  are  eminent  In 
their  profession,  and  whose  attention  was 
specifically  directed  to  his  condition  of  body 
and  mind;  the  evidence  of  many  nonexperts, 
who  knew  him  well,  and  were  intimately  as- 
sociated with  him;  and  the  presumptions  in 
favor  of  sanity  which  always  obtain  in  such 
cases.  Without  setting  forth  any  of  the  evi- 
dence upon  which  we  rely,  it  Is  sufficient  to 
say  that  we  are  constrained  to  believe  that 
plaintiff  has  failed  to  prove  the  allegations  ot 
incompetency  relied  upon  by  him. 

It  Is  argued,  however,  that  while  Hem- 
street may  have  been  competent,  in  a  legal 
sense,  to  execute  the  conveyance,  yet  that  his 
mind  was  so  enfeebled  on  account  of  age  and 
sickness  that  he  was  easily  Influenced,  and 
that  Mrs.  Wheeler  took  advantage  of  this  fact, 
and  by  her  persuasion,  Importunity,  and  co- 
ercion secured  the  conveyance.  We  have  ex- 
amined the  evidence  relating  to  this  Issue 
with  great  care,  and  do  not  find  that  the 
claim  is  sustained.  Plaintiff's  counsel  argue 
that  the  conveyance  was  made  under  a  mis- 
apprehension of  the  facts  arising  from  the 
fact  that  Mrs.  Wheeler  supposed  that  plain- 
tiff had  received  his  full  share  of  his  father's 
estate,  which  was  in  fact  untrue,  and  they 


refer  to  the  evidence  relating  to  a  certain  $2,- 
000  transaction  which  Mrs.  Wheeler  claims 
was  given  by  Nicholas  Hemstreet  to  his  soo 
in  the  year  1885,  and  Insist  that  no  such  gift 
was  made.  This  circumstance,  even  If  found 
in  favor  of  the  plaintiff,  Is  by  no  means  con- 
clusive. But  we  are  not  pr^>ared,  in  view 
of  the  evidence  submitted,  to  find  that  plain- 
tiff did  not  receive  this  money.  The  circum- 
stances point  very  strongly  to  the  conclusion 
that  he  did  receive  it  But,  be  this  as  It 
may,  we  do  not,  as  we  have  said,  regard  It 
as  controlling,  for  the  evidence  shows  af- 
flnnatlveiy,  as  we  think,  that  no  undue  or 
unfair  advantage  was  taken  of  Nicholaa 
Hemstreet  Nor  do  we  think  the  defendant 
Wheeler  used  any  such  Influence  to  induce 
him  to  make  the  conveyance  as  will  vitiate 
the  transaction.  A  very  potent  circumstance 
in  the  case  Is  the  making  of  the  second  deed 
by  Nicholas  Hemstreet  and  wife  to  theli 
daughter,  Mrs.  Wheeler,  in  September,  1891. 
A  man  by  the  name  of  Crawford  is  the  scriv- 
ener who  drew  this  deed.  Crawford  was  re- 
quested by  Hemstreet  to  call  at  his  house. 
Pursuant  to  this  request,  Crawford  w«it 
to  the  place  where  deceased  was  living,  and 
was  informed  by  him  that  he  wanted  to 
leave  his  property  to  Mrs.  Wheeler,  and 
wished  to  know  bow  he  should  do  it  Craw- 
ford suggested  the  making  of  a  will,  but 
Hemstreet  said  in  reply  that  he  had  already 
deeded  all  his  reel  estate  to  Mrs.  Wheeler 
upon  the  advice  ot  an  attorney;  that  this 
was  better  than  to  make  a  will.  Hemstreet 
said  that  all  the  pn^erty  he  had  left  was  a 
few  promissory  notes,  and  at  the  suggestion 
of  Crawford  these  notes  were  transferred  to 
Mrs.  Wheeler.  At  the  same  Interview  Hem- 
street asked  Crawford  to  look  over  some 
deeds  that  an  attorney  bad  drawn  a  year  or 
two  before.  This  Crawford  did,  and  on  ex- 
amining them  discovered  that  the  descrip- 
tion in  one  was  written  upon  a  separate 
piece  of  paper,  and  attached  to  the  deed. 
This  deed  was  the  one  of  June  9tb,  convey- 
ing the  property  to  Mrs.  Wheeler.  Hem- 
street inquired  of  Crawford  if  the  deed  "was 
all  right."  Crawford  suggested  the  making 
of  a  new  one,  and  to  confirm  his  opinion  tele- 
phoned to  Des  Moines,  and  asked  the  advice 
of  an  attorney  there,  who  also  advised  the 
making  of  a  new  instrument  Pursuant  to 
these  suggestions,  Nicholas  Hemstreet  and 
wife  executed  to  Mrs.  Wheeler  the  deed  of 
date  September  0,  1891.  This  last-named 
deed  was  witnessed  by  two  witnesses,  and 
was  filed  for  record,  as  before  stated.  Mrs. 
Wheeler  was  present  at  the  time  this  deed 
was  made,  but  she  had  no  particular  part  In 
the  transaction,  and  the  conversation  had  at 
the  time  clearly  indicates  that  the  grantor 
,  understood  well  the  nature  of  the  business 
he  was  transacting,  the  character  and  extent 
of  his  property,  and  the  disposition  he  wish- 
ed to  make  of  it  He  also  recognized  the  for- 
mer deed  to  Mrs.  Wheeler  as  binding,  and 
made  the  new  one  in  order  that  there  might 
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be  BO  queetlon  regarding  Its  ysdidity.  As  we 
bare  said,  we-  do  not  think  that  Nicholas 
Hemetreet  was  at  any  time  Incapacitated,  by 
reason  of  his  mental  condition,  from  transact- 
ing business.  We  are  well  satisfied  that  he 
made  the  conveyances  to  bis  daughter  upon 
an  adequate,  although  perhaps  not  a  full, 
consideration,  understanding  full  well  the 
nature  and  effect  of  the  deeds.  We  are  also 
constrained  to  believe  that  they  were  made 
voluntarily,  and  without  fraud,  overperana- 
slon,  or  undne  influence.  Finding  these  con- 
veyances valid.  It  follows  that  the  judgment 
and  decree  of  the  district  court  must  be,  and 
It  la,  reversed. 


HBMSTRBBT  v.  WHEELER  et  aL 

(PRUNTY,  Intervener). 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

Rbscltino  Tbdst  in  Land — EsTABLisaiNa  bt 
Pabol. 
Under  McClaln'a  Code,  i  3106,  which  re- 
quires all  declarations  or  creations  of  trusts  in 
relation  to  real  estate  to  be  executed  in  the 
same  manner  as  deeds  of  conveyance,  an  as- 
signor of  a  judgment  and  decree-  of  foreclosure 
in  his  favor  by  a  written  assignment,  absolute 
on  its  face,  cannot  establish  a  resulting  trust 
by  parol  in  the  mortgaged  property  after  its 
purchase  by  the  assignee  under  the  decree. 

Appeal  from  district  court,  Folk  county;  S. 
F.  BaUiett,  Judge. 

Suit  in  equity  to  establish  and  enforce  a 
trust  in  certain  lots  In  the  town  of  Altoona, 
Polk  county,  Iowa,  and  to  recover  the  rents 
and  profits  thereof.  The  court  below  found 
In  favor  of  the  defendants,  and  the  plaintiff 
appeals.    Affirmed. 

Dudley  &  CofDn,  for  appellant.  Oatcb,  Con- 
nor &.  Weaver  and  W.  G.  Harvlson,  for  appel- 
lees Melvlna  Wheeler  and  Ellen  Hemstreet. 
Read  &  Read,  for  appellees  W.  X.  Ingle  and 
SiKan  Prunty. 

DEEMER,  J.  The  material  facts,  as  dis- 
closed by  the  record,  are  as  follows:  In  or 
about  the  month  of  February,  1870,  plaintiff, 
as  the  owner  of  certain  lands  In  Pcdk  coimty, 
Iowa,  sold  and  conveyed  the  same  to  one 
Blakesley,  who,  to  secure  the  purchase  price, 
gave  plaintiff  some  notes  and  a  mortgage  up- 
on the  property.  Blakesley  failed  to  pay  the 
notes  when  due,  and  plaintiff  brought  suit 
thereon  to  foreclose  his  mortgage,  and  obtain- 
ed judgment  and  decree  In  the  sum  of  $1,934. 
Plaintiff  was,  at  the  time  of  obtaining  Judg- 
ment, having  trouble  with  his  wife.  A  sepa- 
ration had  taken  place  between  them,  and  a 
division  of  their  property  had  been  agreed  up- 
on. And  plaintiff  claims  that,  to  avoid  trouble 
and  complications  likely  to  arise  from  taking 
title  to  the  property  in  his  own  name  at  fore- 
dosore  sale,  he,  acthig  on  the  advice  of  at- 
torney, assigned  his  claim  and  cause  of  ac- 
tion on  the  notes,  without  consideration,  to 
his  mother,  Ellen  Hemstreet.  After  tne  as- 
signment, Mrs.  Hemstreet  purchased  the  prop- 


erty at  foredoeure  sale,  bidding  the  amount 
of  the  judgment  therefor,  and  on  or  about 
April  22,  1872,  she  sold  or  exchanged  the  said 
real  estate,  with  the  consent  of  plaintiff,  to 
one  Cree,  for  the  lots  in  question.  The  title 
to  the  lots,  however,  was  taken  in  the  name 
of  Mrs.  Hemstreet  On  January  9, 18:9,  Mrs. 
H^nstreet  conveyed  the  premises  to  ber 
daughter  for  the  expressed  conslderatioa  of 
one  dollar.  This  conveyance  is  referred  to  In 
the  case  of  Hemstreet  v.  Wheeler  (decided  at 
the  present  term)  69  N.  W.  518.  It  is  claimed 
that  Mrs.  Wheeler  acquired  title  to  the  lots 
with  full  knowledge  of  pUintlff's  rights,  and 
that  the  conveyance  was  obtained  through 
fraud  and  undue  Influence  practiced  by  Mrs. 
Wheeler  upon  her  mother,  who,  it  is  claimed, 
was  old  and  feeble,  and  subject  to  imposition 
and  wrong.  Afterwards  the  property  was 
conveyed  by  Mrs.  Wheeler  to  defendant  Ingle, 
and  Ingle  conveyed  an  undivided  one-half  in- 
terest therein  to  the  intervener,  Prunty.  Both 
Ingle  and  Prunty  claim  to  be  good-faltta  pur- 
chasers without  notice.  The  defendants 
Wheeler  and  Hemstreet  deny  the  claims  made 
by  plaintiff,  and  also  plead  the  statute  of  lim- 
its ttons. 

Counsel  f^  appellant  now  concede  that  de- 
fendant Ingle  and  Intervener,  Prunty,  were 
goodrfalth  purchasers  of  the  lots  for  value, 
and  they  admit  that  a  trust  cannot  be  en- 
forced against  them.  They  do  insist,  howev- 
er, that  under  the  facts  established  they  are 
entitled  to  a  judgment  against  Mrs.  Wheeler 
for  the  full  value  of  the  premises,  which  they 
allege  to  be  91,000,  and  for  the  rents  and  prof- 
Its  of  the  lots.  The  assignment  of  the  Blakes- 
ley claim  and  decree  to  Hemstreet,  before  re- 
ferred to,  was  In  writing,  and  is  as  follows: 
"Heman  S.  Hemstreet  va  Jacob  Blakesley  et 
al.  Messrs.  Cioode  &  St  John,  Attorneys:  I 
assign  and  transfer  all  my  rights,  title,  and 
Interest  In  and  to  the  judgment  obtained  in 
the  above  case  at  the  January  term  of  the  cir- 
cuit court  of  said  county,  the  notes  secured  by 
mortgage,  all  made  exhibits  to  the  petition, 
and  also  the  mortgage  made  an  exhibit  herein, 
meant  to  secure  said  indebtedness,  the  origi- 
nals of  which  are  all  in  your  hands  as  my  at- 
torneys, to  Mrs.  Ellen  Hemstreet,  and  you 
will  l>e  governed  by  her  and  In  accordance  to 
the  same.  February  26,  1872.  [Signed]  He- 
man  S.  Hemstreet"  PlalntlfTs  version  of  the 
transaction,  as  given  by  him  on  the  witness 
stand.  Is  as  follows:  "The  notes  and  mortgage 
had  been  foreclosed,  and  the  sheriff's  sale  was 
alx>ut  to  take  place.  My  wife  was  then  liv- 
ing In  Wisconsin,  and  a  written  article  of  sep- 
aration had  been  entered  Into  between  us. 
My  father  advised  the  assignment  In  this  form 
to  mother  for  the  purpose  of  not  having  it  in 
my  hands  in  the  trouble  with  my  wife.  It 
was  done  to  avoid  difllculty  in  transferring 
real  estate.  I  talked  with  my  mother  about 
her  taking  the  title  to  this  property  before  it 
was  transferred.  When  I  talked  about  trans- 
ferring the  proi>erty,  mother  said  to  transfer 
to  her;  she  would  keep  it;   and  I  could  have 
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It  In  the  futuie^  when  I  got  a  divorce.  Sub- 
sequently my  wife  and  I  were  divorced,  and 
this  property  was  conveyed  to  David  Cree  for 
other  property.  I  talked  with  father  about 
it.  Father  said  Mr.  Cree  coold  use  it,  and  he 
would  trade  It  to  Mr.  Cree  for  his  house  and 
propertyi-i-for  lots  1  and  2,  block  2,  of  En- 
sign's addition.  That  trade  took  place  before 
I  went  to  Kansas,  and  the  property  was  con- 
veyed to  David  Cree.  The  title  to  the  prop- 
erty conveyed  by  Mr.  Cree  for  the  hotel  prop- 
erty was  taken  in  the  name  of  my  mother,  El- 
len Hemstreet"  His  claim,  from  this  evi- 
dence, is  that  a  resulting  trust  is  established 
in  the  lots,  which  he  Is  entitled  to  establish 
and  enforce. 

Now,  while  there  is  no  direct  evidence  dis- 
puting the  piaintiS's  testimony,  yet  we  are  by 
no  means  satisfied  that  he  has  given  us  the 
OMTect  version  of  the  transaction.  But,  if  it 
be  conceded  that  he  has,  we  are  not  prepared 
to  hold  that  he  Is  entitled  to  Judgment  against 
either  Mrs.  Wheeler  or  Mrs.  Hemstreet  The 
assignment  of  the  Judgment  and  decree  was 
absolute  on  its  face,  and  imported  a  considera- 
tion; and  plaintiff  cannot  recover  unless  he 
be  permitted  to  show  by  parol  that  this  as- 
signment was  without  consideration,  or  was 
hi  trust  for  his  use  and  l>eneflt  To  show 
that  he  furnished  the  consideration  for  the 
Cree  lots  he  must  establish  an  express  trust 
in  the  property  exchanged  for  them.  a^lB  be 
is  not  permitted  to  do.  Bain  v.  Robinson,  72 
Iowa,  Too,  32  N.  W.  41T;  McClaln  v.  McOlaln, 
57  Iowa,  1G7,  10  N.  W.  333;  McGhiness  v. 
Barton,  71  Iowa,  644,  83  N.  W.  132;  Kellum 
V.  Smith,  83  Pa.  St.  158;  Dunn  v.  Zwilllng 
(Iowa)  62  rJ.  W.  746;  Acker  v.  Priest  (Iowa) 
61  N.  W.  236;  Thorp  v.  Bradley,  75  Iowa,  50, 
39  N.  W.  177.  It  may  be  that.  If  the  evidence 
related  solely  to  the  Judgment,  and  if  the  trust 
to  be  established  had  no  connection  with  real 
estate,  the  evidence  would  be  admissible  un- 
der the  rule  announced  in  Patterson  v.  Mills, 
69  Iowa,  755,  28  N.  W.  53.  But  to  establish  a 
trust  in  the  Cree  lots  It  Is  necessary  for  the 
plaintiff  to  show  that  his  mother  took  the 
Blakesley  property  also  in  trust.  To  do  this 
he  must  prove  that  when  she  took  the  assign- 
ment of  the  decree  she  agreed  to  purchase  the 
property  at  sheriff's  sale,  take  a  deed  to  the 
same,  and  hold  it  for  the  use  and  benefit  of 
the  plaintiff.  This  would  be  a  clear  violation 
of  section  8105  of  McCIaln's  Code,  which  re- 
quires all  declarations  or  creations  of  trust 
in  relation  to  real  estate  to  be  executed  in  the 
same  manner  as  deeds  of  conveyance.  It  was 
not  the  mere  chose  In  action  plaintiff  held 
against  Blakesley  that  was  assigned  to  Mrs. 
Hemstreet,  for  it  was  in  contemphition  by 
both  parties  that  she  should  take  title  to  the 
real  estate  covered  by  the  mortgage,  and  hold 
it  for  the  benefit  of  the  plaintiff.  Again,  the 
assignment,  as  we  have  said,  is  in  writing, 
and,  on  Its  face,  is  absolute.  To  permit  the 
plaintiff,  as  against  Mrs.  Hemstreet,  to  prove 
the  claims  he  now  makes,  would  allow  him 
to  change,  vary,  and  modify  this  written  in- 


strument by  paroL  This  cannot  be  done  with- 
out overturning  one  of  the  most  elementary 
principles  of  evidence.  The  decree  of  the  dia- 
tilct  court  is  right,  and  it.  Is  afilnned. 


VENATOK  V,  SWENSON  et  nx. 
(Supreme  Ckmrt  of  Iowa.     Dec.  11,  1896.) 
Specific  PERFOKMAiici  —  Comtraot  to  Cohvbt 
Land— EsroRCEMBNT  against  Vendok's 
Wife — Conditional  Asbeement. 
L  Specific  performance  of  a  contract  to  con- 
vey land  cannot  be  enforced  against  the  ven- 
dor's wife,  who  was  not  a  party  to  the  contract 
2.  Nor  against  the  vendor  himself,  if  it  ap- 
pears that  the  agreement  was  made  with  the 
understanding  that  the  wife  would  join  in  the 
conveyance,  and  she  afterwards  refused  to  do 
so. 

Appeal  from  district  court,  Wapello  county; 
F.  W.  Elchelberger,  Judge. 

Action  for  a  specific  performance  of  a  con- 
tract to  convey  real  estate.  Decree  for  plain- 
tiff, and  the  defendants  appealed.     Reversed. 

W.  S.  Coen  and  W.  W.  Cory,  for  appellants. 
Steck  &  Smith  and  W.  H.  O.  Jaques,  for  ap- 
pellee. 

GRANGER,  J.  The  petition  shows  that 
the  plaintiff  and  defendant  Nelson  Swenson 
entered  Into  an  agreement  for  the  exchange 
of  lands,  the  plaintiff  to  pay  a  difference  of 
$350;  that  Nelson  and  Sarah  Swenson  are 
husband  and  wife;  that  deeds  of  conveyance 
of  the  respective  lands  were  to  be  made  and 
delivered  about  February  1,  1893;  that  the 
plaintiff  has,  or  was  ready  to,  in  all  respects 
comply  with  the  terms  of  the  agreement  on 
his  part,  and  that  the  defendants  have  neg- 
lected and  refused  so  to  do  on  their  part,  and 
a  specific  performance  is  asked,  and  there  is 
a  prayer  for  general  relief.  The  defendants 
answered  Jointly,  denying  the  making  of 
such  a  contract,  but  admitting  that  a  pn^po- 
sition  for  such  an  exchange  was  made  by 
plaintiff,  and  accepted  by  defendant  Nelson 
Swenson,  on  condition  that  his  wife  should 
consent  thereto,  and  sign  the  deed.  It  is 
made  to  appear  from  the  answer  that  Sarah 
Swenson  would  not  consent  to  the  sale,  and 
would  not  sign  a  deed  in  pursuance  of  It, 
and  that  the  land  In  question  constituted  the 
homestead  of  the  defendants.  The  answer 
charges  fraud  on  the  part  of  plaintiff  in 
representing  the  value  of  the  real  estate  he 
proposed  to  exchange,  and  that  he  clandes- 
tinely and  fraudulently  entered  upon  the  land 
In  question,  and  matter  is  presented  by  way 
of  counterclallm.  A  reply  puts  in  issae  the 
averments  of  the  answer  as  to  a  liability 
on  the  counterclaim.  The  district  court  en- 
tered a  decree  for  performance  by  both  de- 
fendants, and  providing  that  In  case  of  a 
failure  to  execute  a  conveyance,  the  decree 
should  have  that  effect.  There  is  no  <3alm 
that  Mrs.  Swenson  was  a  party  to  the  con- 
tract of  sale.  We  do  not  think  it  important 
to  consider  the  question  of  homestead  right 
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or  fraudulent  representations  as  to  value. 
This  case,  in  most  of  tbe  essential  facts,  Is 
like  that  of  Zundelowltz  v.  Webster  (Iowa) 
66  N.  W.  835.  We  think  that  appellees  do 
not  seriously  contend  that  a  decree  of  per- 
formance  should  be  against  Mrs.  Swenson. 
She  Is  so  plainly  within  the  rule  of  this  court, 
where  such  relief  is  denied,  that  we  need 
not  do  more  than  cite,  in  addition  to  the 
above  case.  Leach  v.  Forney,  21  Iowa,  271; 
Presser  v.  Hildenbrand,  23  Iowa,  483;  25eb- 
ley  V.  Sears,  38  Iowa,  507;  and  Mining  Co. 
V.  McAdam,  Id.  663.  More  than  this,  we 
think  there  should  be  no  decree  for  perform- 
ance against  Swenson.  Our  conclusion  from 
the  record  Is  that  the  agreement  between 
Venator  and  Swenson  was  conditional.  That 
during  the  talk  which  is  claimed  to  consti- 
tute the  agreement  there  was  talk  about  the 
wife  signing  the  deed,  is  not  to  be  doubted. 
It  appears  from  plalntKTs  evidence  that  he 
asked  Swenson  about  his  wife,  and  Swen- 
son said,  "What  I  agree  to  do,  she  does."  A 
witness  for  plaintiff  said:  "Heard  Swenson 
say  to  Joe  that  his  wife  would  not  sign  tbe 
deed  for  less  than  $350.  Swenson  said, 
MVhat  I  do  is  all  right  with  my  wife.'" 
This  evidence  shows  that  the  parties  under- 
stood that  the  wife  was  to  sign  the  deed.  On 
the  other  side  there  Is  much  evidence  to  the 
effect  that  the  acceptance  of  the  proposition 
for  an  exchange  of  lands  was  made  on  condi- 
tion that  Swenson's  wife  was  satisfied,  and 
would  unite  In  the  deed.  It  Is  a  fact  that 
the  $20  were  paid  to  Swenson  on  the  con- 
tract, but  there  Is  also  evidence  tending  to 
show  that  Swenson  took  it  conditionally. 
One  SpouBler,  a  witness  for  defendants,  aft- 
er stating  other  facts,  said:  "Mr.  Venator 
throwed  a  gold  piece— ten  or  twenty  dollars 
— on  the  counter,  asked  Mr.  Swenson  to  take 
it,  and  that  would  bind  the  deaL  It  laid 
there  quite  a  bit,  probably  ten  minutes. 
Then  Mr.  Venator  went  over  to  the  counter, 
and  to(A  the  gold  piece,  and  put  It  into  Swen- 
son's hand,  and  says.  Take  that.'  Mr.  Swen- 
son says:  'No,  I  can't  take  It  as  a  forfeit,  be- 
cause I  can't  make  the  deed  without  my 
wife's  consent.' "  The  testimony  of  the 
plaintiff  and  his  son  Is  to  the  effect  that 
Swenson  did  not  want  to  take  the  money,  or 
trade,  until  he  saw  his  wife,  and  that  be 
offered  the  money  back,  and  plaintiff  would 
not  take  It,  but  agreed  to  go  to  Swenson's 
home,  and  talk  tbe  matter  over  with  his 
wife.  It  is  true,  there  is  considerable  testi- 
mony tending  to  show  an  absolute  agreement, 
but  the  most  favorable  construction  to  be 
placed  on  all  the  evidence  is  that  plaintiff 
and  Swenson  believed,  from  the  talk,  that 
the  trade  would  be  completed,  because  they 
agreed  as  to  tbe  terms,  and  they  believed 
that  Mrs.  Swenson  would  sign  the  deed.  Be- 
cause of  this  belief  many  statements  were 
likely  made  as  if  the  trade  was  complete. 
Such  statements  are  not  unusual  under  such 
circumstances.  It  seems  to  us  that  this  case 
Is  like  bimdreds  of  others,  where  men  meet 


and  fix  tbe  terms  of  sale  of  land  and  fix  a 
time  of  performance,  tacitly,  if  not  other- 
wise, understanding  that  the  wives  will  con- 
cur, and  with  no  expectation  of  tbe  trans- 
action being  completed  without  such  concur- 
rence. Such  experience  is  a  matter  of  com- 
mon tmowledge  among  men  of  affairs,  so 
that  it  may  be  considered  in  reaching  conclu- 
sions from  particular  facts  in  evidence.  We 
should  hesitate  before  granting  a  decree  for 
specific  performance  from  plaintiff's  own  evi- 
dence, because  it  appears  therefrom  that  the 
matter  of  the  wife's  signing  the  deed  was 
considered;  and  we  do  not  conclude  from 
Swenson's  statement  that  his  wife  would  do 
as  he  did  that  be  designed  to  be  bound  that 
she  would  do  so,  but  only  that  from  past  ex- 
perience he  had  no  doubt  she  would  In  this 
case.  There  is  not  a  word  in  tbe  evldenca 
to  show  an  intention  on  bis  part  to  trade  un- 
less she  concurred,  nor  do  we  think  that  the 
plaintiff  thought,  or  had  reason  to  think, 
Swenson  so  intended.  The  defendants  have 
not  appealed,  and  no  question  arises  on  the 
counterclaim.  Our  conclusion  is  that  the 
Judgment  should  be  reversed,  and  that  plain- 
tiff's petition  should  be  dismissed.    Reversed. 


O'NEIL  V.  O'NEIL. 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

drvokcb  —  motioh  vor  aumoht  —  dismissal  of 
Action. 

1.  Defendant  filed  an  answer  to  her  hus- 
band's bill  for  divorce,  alleging  that  plaintiff's 
conduct  had  compelled  her  to  leave  nim,  and 
moved  for  an  allowance  for  tempornry  alimony. 
Plaintiff  thereupon  dismissed  his  bill.  Defend- 
ant moved  for  judgment  for  costs  and  for  at- 
torney's fees,  but  a  motion  by  plaintiff  to  strike 
out  the  second  part  of  her  motion  was  sustain- 
ed. Bdd,  that  the  sustaining  of  tbe  motion  to 
strike  was  not  such  an  adjudication  of  defend- 
ant's right  to  attorney's  fees  as  wonid  bar  an 
allowance  for  such  fees  on  hearing  tbe  motion 
for  temporary  alimony. 

2.  The  dismissal  of  plaintiff's  bill  did  not  de- 
prive the  court  of  jnrisuiction  to  inquire  as  to 
defendant's  right  to  alimony. 

Appeal  from  district  court.  Page  county; 
A.  B.  Tbomell,  Judge. 

This  appeal  is  from  an  order  granting  to  tbe 
defendant  temporary  alimony  in  a  suit  for  di- 
vorce.   Plaintiff  appeals.    Affirmed. 

W.  P.  Ferguson,  for  appellant.  C  8.  Keen- 
an,  for  appellee. 

GIVEN,  J.  1.  Plaintiff  filed  his  petition  for 
a  divorce,  on  the  ground  of  desertion,  and  the 
defendant  answered,  alleging  that  plaintiff 
had  become  ungrateful  and  overbearing  and 
abusive  to  such  extent  tliat  she  was  compelled 
to  leave  him.  On  the  same  day  she  filed  her 
motion  asking  $600  temporary  alimony. 
Plaintiff  thereupon  dismissed  his  cause  of  ac- 
tion, and  the  defendant  filed  a  further  motion 
"for  judgment  for  costs  and  attorney's  fees, 
for  the  reason  that  the  plaintiff  has  dismissed 
his  action,  and  that  the  said  expenses  have 
been  made  through  the  fault  of  the  plaintUZ." 
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The  plaintiff  filed  a  motion  to  strike  that  part 
of  defendant's  motion  claiming  for  attorney's 
fees,  which  motion  to  strike  was  suatained. 
The  coort  held  that  the  dismissal  of  plaintiff's 
action  did  not  operate  as  a  dismissal  of  de- 
fendant's answer  as  a  cross  bill  for  alimony. 
Thereafter  plaintiff  filed  a  reply  to  the  cross 
bill,  denying  any  mistreatment  on  his  part, 
and  alleging  that  separation  was  voluntary, 
admitting  that,  as  the  fruit  of  their  Joint  la- 
Iwr,  they  had  accumulated  $9,000,  and  alleg- 
ing that  after  their  separation  defendant  had 
received  $2,500  In  cash,  in  full  settlement  of 
all  claim  for  alimony  and  maintenance,  and 
relinquishing  to  plaintiff,  by  quitclaim  deed, 
ail  claim  for  dower  in  his  real  estate.  The 
case  was  heard  on  defendant's  claim  for  ali- 
mony, and  considerable  evidence  Introduced 
as  to  the  financial  condition  of  the  parties,  as 
to  what  had  already  been  given  to  the  defend- 
ant, and  the  agreements  between  them.  Up- 
on this  evidence,  the  court  seems  to  have  con- 
cluded that  the  defendant  was  not  entitled  to 
permanent  alimony  or  maintenance;  and,  as 
the  defendant  has  not  appealed,  we  are  not 
called  upon  to  review  this  conclusion.  The 
court  sustained  defendant's  motion  for  tem- 
porary alimony,  allowing  her  $75  for  attor- 
ney's fees  and  $5  for  expenses  in  preparing 
for  trial;  and  It  Is  from  this  order  that  plaln- 
tur  appeals. 

2.  Plaintiff  contends  that  the  sustaining  of 
bis  motion  to  strike  defendant's  motion  for 
Judgment  for  attorney's  fees  was  an  adjudica- 
tion against  the  defendant's  right  to  attorney's 
fees,  and  that  the  court  had  no  Jurisdiction  to 
thereafter  allow  it  Defendant's  motion  for 
$600  temporary  alimony,  that  remained  undis- 
posed of,  included  the  subject  of  attorney's 
fees;  and  ber  second  motion  was  properly 
stricken,  not  aiK)n  the  ground  that  she  was 
not  entitled  to  an  attorney's  fee,  but  because 
it  was  merely  duplicating  the  pending  motion. 
The  fact  that  the  plaintiff  had  dismissed  his 
cause  did  not,  under  the  state  of  the  pleadings, 
derive  the  court  of  Jurisdiction  to  inquire  as 
to  the  defendant's  right  to  alimony.  Plaintiff 
had,  by  his  action,  caused  the  defendant  to  in- 
cur expenses,  including  an  attorney's  fee,  In 
preparing  for  the  trial;  and  it  was  clearly 
within  the  power  and  discretion  of  the  court 
to  make  an  allowance  therefor  In  favor  of  the 
plaintiff,  and  to  render  Judgment  against  the 
defendant  for  the  allowance.  The  Judgment 
of  the  district  court  Is  affirmed. 


RB8SBR  V.  DAVIS. 
(Supreme  Court  ot  Iowa.  Dec.  11,  1896.) 
Enjoinino  Uss  of  Drain — Evidence  or  Damaob. 
In  a  suit  to  enjoin  defendant  from  main- 
taining a  tile  drain  coniiectiiig  with  a  drain 
which  passes  through  one  R.'s  land  adjoining 
his,  and  onto  plaintill'B  land,  which  also  ad- 
joins R.'s,  it  appeared  that  the  natural  drain- 
age from  that  part  of  defendant's  land  on 
which  there  is  a  pond  Is  on  and  across  R.'s  land 
to  plaintiff's;    that  for  many  years  there  was 


an  open  ditch,  which  defendant  had  a  right  to 
maintain,  extending  from  the  pond  on  his  land 
to  and  upon  R.'8  land;  that  the  drain  in  ques- 
tion was  laid  in  such  ditch;  that  R.  consented 
to  the  connection;  and  that  the  principal  cause 
of  the  trouble  of  which  plaintiff  complained 
was  an  insuflicient  discharge  or  outlet  from  his 
main  line  of  tiling.  Held,  that  an  injunction 
was  properly  refused.  In  the  absence  of  any  evi- 
dence of  injury  done. 

Appeal  from  district  court,  Dallas  coanty; 
J.  H.  Henderson,  Judge. 

Suit  in  equity  to  enjoin  the  defendant  from 
maintaining  a  tile  drain  connecting  with  a 
drain  which  itasses  through  the  land  of  one 
Robinson,  and  onto -the  land  of  the  plaintiff. 
There  was  a  decree  dismissing  the  plaintiff's 
petition,  and  be  appeals.    Affirmed. 

Cardell  &  Nichols,  for  appellant  &  D. 
Nichols,  for  appellee^ 

ROTHROCK,  O.  J.  Tlie  plaintiff  is  the  own- 
er of  a  farm  of  80  acres,  which  adjoins  the 
farm  of  A.  D.  Robinson.  The  two  tracts  of 
land  are  In  the  same  quarter  section.  There 
is  a  public  road  along  tbe  section  line  on  the 
west  side  of  both  farms.  The  defendant  owns 
a  farm  situated  across  the  road  from  the 
farm  of  Robinson.  There  Is  low,  wet  land 
and  a  pond  on  and  near  the  line  between  the 
farms  of  Robinson  and  the  plahitlff.  In  the 
year  1889  the  plaintiff  and  Robinson  placed 
tiling  In  this  low  land.  In  such  a  way  as  to 
make  a  system  of  drainage  on  both  of  their 
farms.  The  tiling  was  laid  so  as  to  conduct 
the  drainage  down  through  the  plaintiffs 
land,  and  the  main  drain  curved  back  so  as 
to  make  the  discharge  from  the  system  from 
an  eight-inch  tile  on  the  line  of  Robinson's 
land.  There  were  lateral  branches  from  both 
farms  to  the  main  line  of  tfie.  There  is  a 
pond  on  the  land  of  the  defendant  across  the 
road  from  the  land  of  Robinson.  In  July, 
1893,  the  defendant  laid  a  line  of  tiling  from 
this  pond  In  a  diagonal  direction  down  to  and 
across  the  public  road,  and  to  Robinson's  line, 
and  there  connected  it  with  a  line  of  tiling 
laid  by  Robinson  as  part  of  the  'syst^n,  and 
which  passed  through  Robinson's  land  down 
to  and  over  the  line  between  his  farm  and 
that  of  the  plaintiff.  The  above  Is  the  situap 
tlon  of  the  place  in  question.  It  might  be 
better  understood  if  we  were  to  cause  a  dia- 
gram of  the  lands  and  tiling  to  be  published 
with  this  opinion;  but  we  do  not  think  that 
is  necessai?. 

As  we  liave  said,  the  defendant  made  tbe 
connection  at  the  line  of  Robinson's  land  In 
July,  1893.  This  suit  was  commenced  in  Au- 
gust of  the  same  year.  It  was  tried  in  the 
district  court  in  the  month  of  Novemlier  fol- 
lowing. A  large  number  of  witnesses  were 
examined  on  the  bearing.  Their  testimony 
was  mainly  directed  to  tbe  question  of  wheth- 
er the  act  of  the  defendant  in  making  a  con- 
nectlMi  with  Robinson's  tiling  was  or  would 
be  any  damage  to  the  land  of  the  plaintiff. 
Of  course,  the  testimony  of  the  witnesses 
consisted  largely  of  opinion  and  speculatloo  as 
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to  tli«  effect  of  tbe  oixmectlon.  There  had 
not  been  sufficient  time  to  enable  witnessea  to 
testify  Intelligently  as  to  the  effect  of  de- 
fendant's act.  But  a  most  controlling  fact  In 
support  of  the  finding  of  the  district  court  is 
that  the  farm  of  the  defendant  is  what  Is 
called  in  law  the  "dominant  estate,"  and  the 
farms  of  Uobinson  and  the  plaintiff  the  "serr- 
ient  estates.''  The  natural  drainage  from  de- 
fendant's farm,  or  that  i>art  of  it  where  his 
pond  is  situated,  is  on  and  across  the  land  of 
Robinson,  down  on  the  land  of  the  plaintiff. 
A  number  of  years  ago  there  was  an  open 
ditch  from  the  pond  down  to  the  road,  and 
the  drainage  from  the  ditch  passed  over  or 
under  the  road,  and  on  Robinson's  land.  The 
tiling  was  laid  in  this  ditch  by  the  defendant. 
It  is  true^  the  open  ditch,  by  lapse  of  time 
and  failure  to  clean  it  out,  was  not  as  well 
defined  as  when  it  was  first  dug;  but  the 
right  of  tbe  defendant  to  maintain  the  open 
ditch  Is  not  and  cannot  be  questioned.  The 
only  real  question  is  whether  the  defendant 
ought  to  be  enjoined  because  he,  by  a  connec- 
tion with  the  tiling  on  Robinson's  land,  causes 
the  water  from  liis  land  to  be  discharged  un- 
derground, Instead  of  on  the  surface.  There 
Is  a  very  decided  preponderance  of  the  evi- 
dence that  the  discharge  of  the  water  under- 
ground is  less  likely  to  be  a  damage  to  the 
plaintiff  than  it  was  before  the  connection 
was  made;  and  we  think  the  evidence  fairly 
shows  that  Robinson  consented  that  the  de- 
fendant might  make  the  connection;  and  it 
fairly  appears  from  the  evidence  that  the 
main  trouble  with  the  plaintiff  is  that  the  In- 
BUlBcient  discharge  or  outlet  from  his  main 
line  of  tiling  Is  the  principal  cause  of  the  trou- 
ble of  which  he  complains.  We  decide  this 
case  upon  the  fact  that  the  plaintiff  has  not 
shown  that  any  damage  or  injury  tias  been 
done  to  his  land  by  tbe  act  of  the  defendant 
It  is  therefore  unnecessary  to  enter  upon  an 
examination  and  discussion  of  tbe  law  per- 
taining to  the  rights  of  the  adjoining  owners 
of  land  In  the  matter  of  damages  for  wmng- 
fuUy  causing  a  discbarge  of  water  from  high- 
er to  lower  lands.  The  decree  of  the  district 
conrt  is  affirmed. 


PRIOR  T.  SCHMBISBR  et  al. 
(Supreme  Conrt  of  Iowa.     Dec.  11,  1896.) 
Contracts— Performance. 
A  contract  for  a  monument,  after  giving 
the  exact  dimensions  of  various  porta,  provided 
for  a  "cap,  the  same  as  cap  on  the  T.  monu- 
ment," which  was  of  larger  dimensions  than 
the  one  called  for  by  such  contract.     Held,  that 
the  contrapt  did  not  call  for  a  cap  of  the  precise 
dimeDsioDS  of  that  on  the  T.  monument,  but 
one  substantially  the.  same  as  that  in  material, 
design,  style,  and  workmanship,  and  of  dimen- 
sions snlted  to  the  monument. 

Appeal  from  district  court,  Clayton  county; 
Lk  E.  Fellows,  Judge. 

Action  to  recover  upon  a  contract,  whereby 
plaintiff  agreed  to  furnish  and  place  a  menu-, 
ment  as  specified  for  the  defendants  In  the 


cemetery  at  Oonncll  Hill,  Iowa,  for  1300.  De- 
fendants admit  tbe  contract,  and  that  a  mon- 
ument was  furnished  and  placed,  but  deny 
that  it  Is  such  as  Is  called  for  by  the  contract 
Verdict  and  Judgment  were  rendered  in  favor 
of  the  plaintiff.  Defendants  appeaL  Afllnn- 
ed. 

James  B.  Corlett  and  James  O.  Crosby,  for 
appellants.    D.  D.  Murphy,  for  appellee. 

GIVEN,  J.  1.  Tbe  part  of  the  contract  nec- 
essary to  be  noticed  is  as  follows:  "Bought 
of  Ed.  H.  Prior,  Postville,  Iowa,  one  dark 
Qulncy  granite  monument  design  No.  735, 
dimensions  as  follows:  B.  Base  2-8x2-8x1-3, 
2nd  base  2-0x2-0x1-2,  die  S-ftxl-Oxl-e,  cap 
the  same  as  cap  on  the  Tapper  monument 
This  monument  to  be  made  of  the  same  kind 
of  granite  as  Chas.  Sneils'  monument"  The 
only  fault  found  by  the  defendants  In  their 
answer  with  the  monument  furnished  and 
placed  is  "that  the  cap  placed  upon  said  mon- 
ument is  much  smaller  in  dimensions  and 
slae,  of  less  value,  and  of  Inferior  workman- 
ship and  finish  to  the  one  on  Tapper's  monu- 
ment" The  evidence  shows  without  conflict 
that  Tapper's  monument  is  of  larger  dimen- 
sions than  the  one  called  for  in  this  contract, 
and  that  the  cap  furnished  by  plaintiff  Is  the 
same  in  material,  workmanship,  and  design 
as  the  cap  on  Tapper's  monument,  but  Is 
somewhat  smaller  In  dimensions,  and  the 
molding  Is  not  cut  so  deep.  The  court,  after 
stating  the  Issues,  Instructed  as  follows:  "To 
entitle  the  plaintiff  to  recover.  It  is  not  neces- 
sary that  the  cap  on  the  monument  in  ques- 
tion should  be  of  the  exact  proportions  or  size 
as  that  upon  the  Tapper  monument  It  is 
sufliclcnt  if  It  be  shown  to  be  substantially 
the  same  in  style  and  finish,  and  of  such  pro- 
portions as  to  present  the  same  general  ap- 
pearance, as  that  upon  the  Tapper  monu- 
ment, and  to  be  of  such  proportions  as  to 
properly  correspond  with  the  monument  on 
which  it  was  placed.  If  from  tbe  evidence 
you  find  philntiff  has  thus  substantially  com- 
plied with  the  contract,  yon  will  find  for 
plaintiff  for  $300.  If  you  do  not  so  find,  you 
will  find  for  the  defendant"  It  was  the 
province  of  the  conrt  to  construe  tbe  con- 
tract and  to  tell  the  Jury  Just  what  must  be 
shown  to  constitute  a  performance  of  it 

2.  This  action  is  upon  the  contract,  and  to 
recover  thereon  the  plaintiff  must  show  that 
he  has  performed  the  contract  In  the  particu- 
lar in  issue,  namely,  as  to  the  cap.  This  ac- 
tion, being  on  tbe  contract,  is  unlike  those 
upon  the  quantum  meruit,  where  there  has 
only  been  a  partial  performance,  or  where 
an  acceptance  or  stipulation  Is  pleaded,  and 
therefore  many  of  the  authorities  cited  are 
not  applicable.  In  construing  the  contract 
we  must  seek  for  the  Intention  of  the  par- 
ties. It  was  clearly  their  intention  ttiat  the 
monument  should  be  in  proper  proportions  in 
all  Its  parts,  and  symmetrical  as  a  whole. 
It'will  l>e  observed  that,  while  the  contract 
specifies  the  dimensions  of  the  two  bases,  it 
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does  not  specify,  In  feet  or  inches,  the  dimen- 
sions of  the  cap.  The  evidence  shows,  what 
is  manifestly  true,  that,  to  have  a  symmet- 
rieal  monument,  the  several  parts  must  "be 
In  proper  proportions.  It  also  shows  that 
the  Tapper  monument  was  somewhat  larger 
than  the  dimensions  called  for  In  this,  that 
the  cap  thereon  was  In  proper  proportion, 
and  Bomewliat  largrer  than  this  cap.  Bvi- 
deuce  was  Introduced  showing  the  rule  or 
usage  among  monument  builders  as  to  the 
proportions  that  the  several  parts  should 
bear  to  each  other.  Appellant  contends  that 
this  evidence  Is  Inapplicable;  that  It  seeks  to 
change  the  contract;  and  quotes  from  Chica- 
go V.  TUley,  108  U.  S.  155,  as  follows:  "Proof 
of  usage  can  be  received  only  to  show  the 
intention  or  understanding  of  the  parties  in 
the  absence  of  a  special  agreement,  or  to  ex- 
plain the  terms  of  a  written  contract  In  all 
cases  where  evidence  of  usage  Is  received, 
the  rule  must  be  taken  with  this  qualifica- 
tion: that  the  evidence  is  not  repugnant  to 
or  inconsistent  with  the  contract."  As  these 
parties  contemplated,  a  symmetrical  monu- 
ment, and  as  the  contract  does  not  specify 
the  dimensions  of  the  cap,  we  may  resort  to 
usage  in  arriving  at  their  intention  with  re- 
spect to  the  dimensions  of  the  cap.  In  Gran- 
ite Co.  V.  Helm  (Iowa)  67  N.  W.  437,  the  con- 
tract provided  that  the  inscription  on  the 
monument  should  be  In  German.  It  was  In 
German  words,  but  in  Latin  lettering,  and 
this  court  said:  "It  is  claimed  this  is  not  in 
compliance  with  the  contract;  but  the  court 
has,  we  think,  correctly  permitted  the  plain- 
tiff to  prove  that  it  was  usual  to  use  the  Latin 
lettering  In  German  Inscriptions  on  granite 
monuments."  It  Is  urged  that,  as  the  cap 
was  to  be  the  same  as  the  cap  on  the  Tapper 
monument,  the  parties  must  have  Intended 
that  it  should  be  so  in  dimensions  as  well  as 
In  all  other  respects,  regardless  of  whether 
or  not  it  would  be  In  proper  proportions  with 
the  monument  to  be  furnished.  The  defend- 
ants are  entitled  to  Just  what  their  contract 
calls  for,  but  we  think  it  was  not  understood 
as  calling  for  a  cap  of  the  precise  dimensions 
of  that  on  the  Tapper  monument,  bnt  one 
the  same  as  that  in  material,  design,  style, 
and  workmanship,  and  of  dimensions  suited 
to  the  monument  which  it  was  to  crown.  If 
A.  contracted  for  a  hat  for  his  own  wear,  to 
be  the  same  as  B.'s  hat,  and  B.'s  hat  was  too 
large  or  small  for  A.,  it  would  hardly  be  con- 
tended that  the  contract  was  not  performed 
by  furnishing  a  hat  like  B.'s  of  the  size  to  fit 
A.  If  plaintiff  had  furnished  a  cap  of  the 
dimensions  of  the  cap  on  the  Tapper  monu- 
ment, and  it  was  out  of  proportion  to  the 
monument  for  which  It  was  furnished,  he 
would  not  be  heard  to  say  that  It  was  the 
same  as  Tapper's,  and  to  compel  the  defend- 
ants to  take  the  monument  crowned  with  a 
disproportloned  and  consequently  unsightly 
cap. 

Defendants  complain  of  the  use  of  the  word 
"substantlany"    In    the    Instruction    quoted 


above.  The  same  complaint  was  made  In 
Loftus-  T.  Riley,  83  Iowa,  505,  50  N.  W.  18, 
and  this  court  said:  "We  think  It  was  right- 
ly used.  It  did  not  Justify  any  material  de- 
parture from  the  contract  as  to  the  dimen- 
sions and  quality  of  blocks  to  be  furnished, 
bnt  required  them  to  be  in  all  essential  par- 
ticulars like  those  required  by  the  contract." 
In  Des  Moines  &  D.  Land  &  Tree  0>.  v.  Polk 
County  Homestead  &  Trust  Co.,  82  Iowa,  664, 
45  N.  W.  773,  the  contract  was  for  first-class 
trees,  and  this  court  said:  "Substantial  per- 
formance of  its  contract  was  what  the  plain- 
tiff was  bound  to  prove;  not  a  technical,  ex- 
act, and  perfect  performance,  but  such  a  per- 
formance as  the  parties  contemplated  at  the 
time  they  made  the  contract"  We  think 
there  was  no  error  in  admitting  the  evidence 
complained  of,  nor  in  giving  the  instruction 
quoted  above,  and  that  the  verdict  has  ample 
support  in  the  evidence.  The  Judgment  of 
the  district  court  is  therefore  afilrmed. 


BNGBR  et  al.  v.  LOFLAND  et  aL 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

Parbst  and  Chjld— Sekvices— Compessatioh— 

PBESUMPTION— EVIDBNCK— FhAUDULEKT  HoKT- 

OAOB— D;:CHEE — Parties  Benefited. 

1.  Before  a  son  can  recover  for  services  ren- 
dered for  his  father  while  a  member  of  his  fa- 
ther's family,  he  must  rebut  the  legal  presump- 
tion that  such  services  were  rendered  gratui- 
tously. 

2.  On  the  issue  of  a  father's  liabilitr  for 
wages  for  services  rendered  by  a  son  wniie  a 
member  of  the  family,  the  presumption  that 
such  services  were  gratuitous,  and  the  father's 
denial  of  any  agreement  to  pay  wages,  are  not 
overcome  by  the  son's  testimony  and  a  book, 
kept  by  him  without  his  father's  knowledge, 
wliich  shows  that  accounts  had  been  altered, 
that  the  entries  were  not  made  at  the  time  they 
purported  to  be,  and  that  the  memoranda  of  al- 
leged settlements  were  made  at  one  time,  with 
the  same  ink. 

S.  A  creditor  who  has  not  pleaded  fraud  as 
to  a  note  given  to  a  third  person,  which,  with 
his  onrn,  was  secured  by  a  chattel  mortgage 
from  the  common  debtor,  cannot  claim  the  ben- 
efit of  a  decree  which,  as  between  other  par- 
ties and  the  payee  of  the  note,  found  the  note 
and  the  mortgage  pro  tanto  fraudulent 

Appeal  from  district  court,  Mahaska  county; 
D.  Ryan,'  Judge. 

Joseph  Jones,  the  father  of  the  appellant 
Joseph  A.  Jones,  on  November  4,  1883,  exe- 
cuted to  appellee  Lofland,  trustee,  a  chattel 
mortgage  on  his  personalty,  to  secure  an  in- 
debtedness to  appellant  the  Oskaloosa  Nation- 
al Bank,  also  a  claimed  indebtedness  of  $2,500 
on  a  note  to  his  son  Joseph  A.  Jones.  At  the 
time  of  the  execution  of  this  mortgage,  Joseph 
Jones  was  insolvent  On  the  day  on  which 
said  mortgage  was  executed,  plaintifls  com- 
menced an  action  in  the  district  court  of  Ma- 
haska county,  Iowa,  against  Joseph  Jonea,  on 
certain  promissory  notes,  aggregating  about 
$7<X),  the  action  being  aided  by  attachment 
and  the  Oskaloosa  National  Bank  and  Lofland 
being  attached  as  garnishees.  Thereafter,  and 
In  the  order  named,  A.  W.  Swalm  and  the 
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Kraiser  Conrtage  Company  commenced  suits 
In  tbe  same  com:t  against  Joseph  Jones,  aided 
br  attachment,  and  garnished  the  same  par- 
ties. Judgment  was  entered  against  Joseph 
Jones  In  each  of  said  cases.  November  20, 
1893,  the  defendant  Lofland,  trustee,  foreclos- 
ed his  chattel  mortgage  by  notice  and  sale, 
realbsing  therefrom  about  $2,800.  PlalntlfTs, 
in  their  petition,  alleged  the  insolvency  of 
Joseph  Jones  and  Joseph  A.  Jones.  They 
charged  that  the  note  for  $2,500,  given  by 
Joseph  Jones  to  Joseph  A.  Jones,  was  fraud- 
Dlent  as  to  the  creditors  of  said  Joseph  Jones, 
and  asked  that  the  trustee  be  restrained  from 
paying  any  portion  of  the  proceeds  of  the  sale 
of  the  mortgaged  property  to  Joseph  A.  Jones, 
and  that  he  be  directed  to  apply  that  portion 
which  would  have  gone  to  Joseph  A.  Jones 
on  the  claims  of  the  plaintiffs.  They  also  asli- 
ed  and  secured  a  temporary  injunction  re- 
straining the  payment  of  any  money  to  Joseph 
A  Jones.  Thereafter  A.  W.  Swalm  and  the 
Kratzer  Carriage  Company  intervened  in  said 
salt,  and  claimed  the  same  relief.  Appellant 
the  Oskaloosa  National  Bank  intervened  In 
said  cause,  and  alleged  that  Joseph  Jones  was 
Indebted  to  It  in  the  sum  of  $2,150  and  interest 
on  two  notes,  and  the  further  sum  of  $3,000, 
aa  gruarantor  of  certain  notes  which  be  liad 
sold  to  said  bank;  that  he  had  executed  to 
Lofland,  trustee,  a  chattel  mortgage  to  se- 
cure the  two  notes  first  mentioned,  and  also  to 
secure  the  bank  to  the  extent  of  $2,000  from 
damage  or  loss  by  reason  of  the  nonpayment 
of  the  gniarantled  notes;  that  the  property  bad 
been  sold,  and  the  proceeds  were  held  by  the 
trustee  for  distribution.  It  prayed  that  all  the 
proceeds  might  be  paid  to  It.  Appellant  8.  B. 
Jones  Intervened,  alleging  that  Joseph  Jones 
executed  a  note  to  the  Oskaloosa  National 
Bank  (being  one  of  the  two  notes  on  which 
the  bank  cialms);  that  she  signed  said  note 
a^  surety  for  said  Joseph  Jones,  and  that 
$1,700,  with  Interest,  was  due  thereon;  that 
Joseph  Jones  executed  the  mortgage  hereto- 
fore mentioned,  to  Lofland,  bustee,  to  secure 
the  payment  of  said  note;  that  it  had  been 
foreclosed,  and  the  proceeds  were  In  the 
hands  of  said  trustee;  that  said  proceeds  were 
iosufllclent  to  satisfy  the  sums  secured  by 
said  mortgage;  that  the  mortgage  from  Joseph 
Jones  to  Joseph  A.  Jones  was  fraudulent 
Joseph  A.  Jones  answered  plaintiffs'  petition, 
admitting  the  execution  of  the  mortgage  to 
Ix>fland,  trustee,  and  that  It  secured  $2,500, 
due  to  him,  and  denied  all  other  allegations  in 
the  plaintiffs'  petition.  Said  Jones  also  filed 
answers  to  the  petition  of  intervention  of  S. 
B.  .Tones  and  the  Oskaloosa  National  Bank, 
admitting  that  he  held  a  mortgage  for  $2,600, 
that  he  secured  the  appointment  of  trustee, 
and  denied  all  other  allegations  of  said  peti- 
tion. He  asks  that  the  entire  amount  in  the 
bands  of  the  trustee  be  turned  over  to  him  in 
payment  of  his  mortgage.  From  the  answers 
of  the  garnishees  it  appears  that  Trustee 
Lofland  sold  the  mortgaged  property,  and  that, 
after  paying  expenses,  there  remained  in  his 


hands  about  $2332,  to  be  paid  to  whoever  Is 
entitled  thereto.  The  attachment  proceedings 
were  all  consolidated  with  the  main  case,  and 
tried  as  one  action.  The  district  court  found 
that  the  note  given  by  Joseph  Jones  to  Joseph 
A  Jones,  and  secured  by  the  chattel  mort- 
gage, was  fraudulent  and  void  as  against 
plaintiff  and  the  interveners  Swalm,  the  Krat- 
zer Carriage  Company,  and  S.  B.  Jones;  that 
Joseph  Jones  was  not  indebted  to  Joseph  A. 
Jones  when  said  note  was  given;  that  Joseph 

A.  Jones,  at  the  time  of  the  alleged  debt,  was 
living  with  his  father  as  a  member  of  his  fa- 
ther's family,  and  was  supported  and  main- 
tained by  bis  father;  and  that  no  agreement 
existed  between  them  that  the  father  should 
pay  for  the  son's  servlcel.  The  court  also 
finds:  That  the  attaching  creditors  and  S.  B. 
Jones  are  entitled  to  that  portion  of  the  funds 
In  the  hands  of  the  trustee  arising  from  the 
sale  of  the  mortgaged  property,  wlilch  would 
have  gone  to  Joseph  A.  Jones  had  the  mort- 
gage not  been  fraudulent  as  to  him,  to  be  paid 
to  them  In  the  fc^owing  order:  Fir^  to 
plaintiffs;  second,  to  Swalm;  third,  to  the 
Kratzer  Carriage  Company;  and,  fourth,  to  S. 

B.  Jonea  That  the  bank  is  entitled  to  that 
portion  of  the  fund  in  the  hands  of  the  trus- 
tee that,  under  the  terms  of  said  mortgage.  It 
would  have  been  entitled  to  as  against  Joseph 
A.  Jones  had  the  mortgage  been  valid  as  to 
him.  Further  orders  were  made  as  to  the 
basis  of  prorating  the  funds  in  the  hands  of 
the  trustee,  not  now  necessary  to  be  more 
fully  noticed.  From  this  decree,  Joseph  A. 
Jones,  S.  B.  Jones,  and  the  Oskaloosa  Nation- 
al Bank  appeaL    Afflrmeid. 

J.  B.  Bolton,  for  appellant  Joseph  A.  Jones. 
Geo.  W.  Seevers,'  for  nppeliants  Oskaloosa 
Nat.  Bank  and  S.  B.  Jones.  Q.  O.  Morgan, 
for  appellees. 

KINNE,  J.  1.  As  to  the  appeal  of  Joseph 
A.  Jones:  The  court  below  found  that  Joseph 
Jones  was  not  Indebted  to  his  son  Joseph  A 
Jones  at  the  time  the  note  was  executed  by 
the  father  to  the  son,  and  that  said  note  was 
fraudulent  and  void  as  against  creditors  here- 
tofore mentioned.  The  appellants  insist  that 
this  finding  is  not  in  accordance  with  the  evi- 
dence. The  senior  Jones  bad  for  a  great 
many  years,  and  up  to  the  time  of  his  failure, 
in  1893,  been  engaged  in  the  business  of 
manufacturing  carriages  in  Oskaloosa,  Iowa. 
Joseph  A.  Jones  entered  his  father's  service 
in  said  business  when  abotit  10  years  of  age, 
and  continued  to  work  in  the  business  until 
shortly  before  his  father's  failure.  During 
all  of  these  yoars,  until  1801,  Joseph  A.  Jones 
was  a  member  of  the  family  of  his  father, 
lodging  and  boarding  with  the  family,  and 
being  clothed  by  his  father.  It  appears  that 
the  father,  from  time  to  time,  gave  the  son 
money,  and  paid  his  bills,  of  which  no  account 
was  kept.  When  the  son  was  16  years  of  age, 
he  began  woiklng  in  the  father's  factory,  at 
the  agreed  price  of.  75  cents  per  day.     That 
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agreement,  however,  Is  not  relied  upon  by  the 
parties  In  this  controversy.  The  son  claims 
that,  when  be  was  20  years  of  age,  the  fa- 
ttier agreed  to  pay  him  thereafter  $1  per  day 
and  board.  This  arrangement,  it  Is  claimed, 
was  made  January  1,  1878.  The  son  also 
claims  that  on  October  11,  1883,  he  had  a  set- 
tlement with  his  father,  at  which  time  there 
was  found  due  the  son,  after  allowing  all 
proper  credits,  the  sum  of  $900.  He  also 
claims  that  this  balance  due  him  was  to  be 
paid  by  transferring  to  him  a  one-third  Inter- 
est In  the  business  after  his  father  got  out  of 
debt  Another  settlement  is  claimed  to  have 
been  had  on  January  1,  1886,  when  the  fa- 
ther executed  a  note  to  the  son  for  $1,159.85, 
the  balance  then  clftimed  by  the  son.  A  new 
agreement  is  claimed  to  have  been  entered  In- 
to at  that  time  as  to  the  wages  to  be  paid  the 
son,  and  a  further  arrangement  on  January  1, 
1887.  which  continued  until  August,  1892, 
when  a  settlement  was  had,  and  a  note  for 
$2,500  executed  by  the  father  to  the  son, 
which  Is  the  note  in  controversy  in  this  ac- 
tion. The  father  denies  all  of  these  agree- 
ments and  settlements  testified  to  by  the  son, 
except  be  admits  the  execution  of  the  two 
notes  mentioned.  Up  to  January  1,  1891, 
Joseph  A.  Jones  kept  his  father's  books,  which 
showed  the  details  of  the  business,  Including 
the  employes'  accounts  and  the  amounts  paid 
each  of  them  as  wages.  During  all  of  these 
years,  from  January,  1878,  up  to  January, 
1891,  no  account  appears  In  the  father's  books 
with  the  son  excepting  a  few  items  in  the 
year  1880,  aggregating  about  five  dollars.  Aft- 
er January  1,  1891,  the  father  kept  the  books, 
and  opened  an  account  with  the  son,  to  whom 
he  was  then  pajrlng  wages;  and  as  appears, 
from  that  time,  until  he  ceased  working  for 
his  father,  he  received  In  money  more  than  his 
wages  amounted  to.  The  only  account  kept 
of  the  work  claimed  to  have  been  done  by 
Joseph  A.  Jones  for  his  father  prior  to  1881, 
or  of  the  money  paid  him,  was  entered  in  a 
small  jwss  book  by  Joseph  A.  Jones  himself; 
and  we  think  it  appears  that  It  was  never  ex- 
amined by  the  father,  and  for  a  long  time  he 
had  no  knowledge  that  such  a  book  was  being 
kept  by  the  son. 

The  rule  was  laid  down  In  Scully  t.  Scul- 
ly's Ex'r,  28  Iowa,  548,  that  "when  It  Is 
shown  that  the  person  rendering  the  service 
is  a  member  of  the  family  of  the  persoD 
served,  and  receiving  support  therein,  a  pre- 
sumption of  law  arises  that  such  services 
were  gratuitous;  and  in  such  a  case,  before 
the  person  rendering  the  service  can  recover, 
the  express  promise  of  the  party  served  must 
be  shown,  or  such  facts  and  circumstances  as 
will  authorize  the  jury  to  find  that  the  serv- 
ices were  rendered  in  the  expectadon  by  one 
of  receiving,  and  by  the  other  of  rendering, 
compensation  therefor."  See,  also,  Saar  v. 
FuUer,  71  Iowa,  425,  32  N.  W.  405;  Manufact- 
uring Co.  V.  Mastln,  75  Iowa,  112,  39  N.  W. 
219;  Chadwlck  v.  Devore,  68  Iowa,  640,  29 
N.  W.  757;  Magatrell  r.  Magarrell,  74  Iowa, 


380,  37  N.  W.  961.  The  appellant  Josepk  A. 
Jones  having  rendered  the  services,  for  which 
it  is  claimed  the  note  in  controversy  was  giv- 
en, while  a  member  of  the  family  of  his  Car 
ther,  the  burden  is  on  the  son  to  overcome  the 
presumption  which  the  law  raises  that  such 
services  were  rendered  gratuitously.  The 
claim  of  appellant  Is  that  the  services  were 
rendered  under  an  express  agreement  to  pay 
therefor,  and  be  so  testifies.  In  support  of 
this  claim,  be  introduced  a  pass  book  which 
he  kept,  and  which  contains  entries  purport- 
ing to  Show  the  number  of  days  he  worked 
for  his  father,  and  the  amount  of  money  paid 
blm  by  his  father.  All  the  entries  In  It,  ex- 
cept those  touching  claimed  settlements,  an 
In  pencil,  and  have  the  general  appearance  of 
being  made  at  one  time.  Many  of  them  show 
clearly  that  the  figures  have  been  changed, 
and  others  substituted.  The  entries  relating 
to  settlements,  though  referring  to  settlements 
claimed  to  have  been  made  with  an  Interval 
of  years  intervening,  appear  to  have  been 
made  with  the  same  ink  and  pen,  and  at  the 
same  time.  These  alleged  settlements  the 
father  expressly  denies,  and  says  he  never 
saw  the  entries.  Some  evidence  was  Intro- 
duced on  Ixitb  sides  as  to  statements  made  l^ 
the  father  to  various  parties  touching  an  In- 
debtedness to  the  son.  These  are  confiictlng. 
The  father  explains  giving  the  $1,159  note, 
saying  he  did  it  to  save  having  a  fuss  in  the 
family.  As  to  the  note  now  In  controversy, 
he  said:  "WeU,  I  couldn't  settle  with  Urn 
without  having  some  kind  of  a  statement  of 
the  account,  and  told  him  to  that  effect;  and 
he  went  to  work  and  made  the  statement  out 
at  once.  In  two  or  three  days  getting  it  out. 
He  finally  brought  it  to  the  shop  one  after- 
noon, when  I  was  very  busy,  working  for 
some  men  at  the  time;  and  he  bad  a  roll  of 
papers  where  he  had  made  that  out,  and  he 
said  it  was  to  there,  and  It  was  all  figured 
out,  and  said  there  was  a  balance  of  $2,500. 
He  left  the  statement  on  my  office  desk  In 
there,  and  I  was  to  look  through  that  when 
I  had  the  leisure,  and,  If  there  was  anything 
wrong  about  it,  we  would  rectify  it  I  signed 
the  note,  and  the  men  waiting  on  me  at  the 
time.  I  went  away,  and  left  the  note  and 
that  statement  with  Jool  Joe  took  that  state- 
ment with  him,  and  put  it  In  his  pocket,  and 
that  is  the  last  I  ever  saw  of  that  statement." 
He  says  he  never  examined  the  statement; 
that  he  did  not  know  how  much  he  owed  the 
son  at  that  time.  All  the  testimony  of  the 
father  relative  to  this  last  note  may  be  en- 
tirely consistent  with  his  claim  that  the  only 
agreement  he  ever  made  with  the  son  was  to 
work  for  75  cents  per  day;  and  Inasmuch  as 
no  account  had  been  kept  in  the  father's  \>ook» 
with  the  son,  and  the  father  had  from  time 
to  time  paid  the  son  money,  and  paid  his 
store  bills,  he  had  no  means  of  actually  know- 
ing the  condition  of  matters  between  them. 
Eh>wever,  as  we  have  already  said,  the  claim 
of  the  son  is  not  baaed  in  any  manner  on  t^ 
orlghud  arrangement  admitted  by  both  fattier 
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and  80D,  wberet^  the  ftrmer  WM  to  pay  the 
80D  75  cents  a  day.  We  do  not  tblidi:  ttaat  It 
is  Bhown  that  tbe  fatkar  had  Imowledge  ct 
the  contenta  ot  this  book  ki^it  by  tke  son,  so 
that  it  can  be  aald  that  be  !■  any  manner  aa- 
seated  to  ttae  correctneoa  of  the  eotrlea  -Qieretn 
contained.  The  fact  tkat  the  aoo,  who  wn 
the  bookkeeper,  did  not  keep  his  account 
with  his  father  in  the  father's  bocAs,  the  man- 
ner in  which  the  account  has  been  changed, 
the  Indications  that  the  entries  were  not  made 
at  the  time  they  purport  to  be,  and  the  fact 
that  the  memoranda  of  the  alleged  settlements 
appear  to  hare  all  been  made  at  one  time, 
with  the  same  Ink,  as  well  as  many  other 
facta  which  might  be  recited,  coBYiace  as  that, 
as  evidence,  tbe  book  is  sot  rdiab'e.  Nor  ia 
the  explanation  whicOi  the  two  gives  as  to 
why  he  did  not  keep  his  accoont  on  the  ta- 
tber'a  books  sattefactary  or  reasonable.  R 
wHl  not  do  to  say  that  this  book,  kept  by  Hm 
interested  party,  and  under  tlie  clrcomstances 
we  hare  in  part  recited,  and  showing  numer- 
ous changes  and  adtcnrations,  ahoald  be  deem- 
ed saflcient,  in  cmmectlon  with  tbe  testimony 
of  Joseph  A.  Jmes,  to  overcome  that  of  his 
father,  aad  of  tbe  presumption  which  tbe 
law  taises  against  his  right  te  recover  for  tbe 
services  whldi  be  has  rendered.  A  careful 
examination  of  all  of  the  evideooe  fully  war- 
rants the  oeachasloa  readied  by  the  district 
c0ort  as  to  fhls  branch  «f  tlie  case. 

2.  As  to  appellant  the  Oskaloosa  National 
Bank:  The  appellant  claims  that  the  court 
erred  In  its  order  of  dlstrlbnUon  of  tbe  pro- 
ceeds of  the  mortgaged  property  In  tbe  bands 
of  the  trustee.  They  claim  that  the  bank 
sboald  first  have  its  clahn  paM  1n  foil,  re- 
gardless of  the  attaching  creditors.  Tlit 
funds  In  the  hands  of  tbe  trustee  are  Insnffl- 
clent  to  pay  tl»e  bank's  data.  It  will  be  re- 
membered that  the  district  court  ordwed  paid 
to  the  inteiveners  aad  plaintiff  "that  porticn 
of  said  fond  which,  under  tbe  terms  of  said 
mortgage,  wonld  have  gone  to  the  defendant 
Jose^  A  Jones";  and  that,  "for  tbe  pur^ 
pose  of  prorating  tlie  said  fund,  the  share  go- 
ing to  plaintlfF  and  Interveners  shall  be  based 
aa  the  sum  of  f2,500,  being  the  amoant  of  the 
alleged  claim  of  Joseph  A.  Jones,  the  defend- 
ant; and  Hiat  the  shai-e  going  to  the  Oska- 
loosa  National  Bank  shall  be  based  on  the 
SQDB  of  ^150,  pkn  axioant  of  notes  on  wMch 
Josepk  Jones  is  collaterally  liable  to  said  bank 
as  guarantor,  which  are  covered  by  said  mort- 
gage, and  which  are  found  «utcollectibie  and 
worthless."  Now,  tbe  beak  did  not  attack 
the  note  tot  $2,500,  given  by  Joseph  Jones  to 
Joseph  A  Jones,  aad  secwed  by  the  mortgage 
as  being  fraudulent.  No  such  issue  was  made 
by  it.  So  far,  thai,  as  the  bank  is  concerned, 
its  right  to  the  f  uad  collected  under  tbe  mort- 
gage is  to  be  meassKd  and  determined  as  If 
the  note  and  mortgage  given  to  Jo8e|)h  A 
Jones  were  valid  and  binding  obUgations. 
Not  liaviBg  pleaded  fraud  as  to  tbe  note  and 
mortgage,  the  bank  is  in  no  situation  to  claim 
tbe  benefit  of  a  decree,  which,  as  between 
v.69N.w.no.6— 34 


otber  parties  and  Jos^h  A.  Jones,  finds  said 
note  and  mortgage  fraoduleat. 

a  As  to  the  appeal  of  S.  B.  Jones:  S.  B. 
Jones  signed,  as  surety  for  Joseph  Jones,  one 
of  the  notes  Which  be  gav«  to  the  Oskaloosa 
National  Bank,  and  which  was  secured  by  tbe 
nortgage  given  to  the  bank,  and  to  Joseph  A 
Jones.  Slie  asks  that  the  fund  In  tbe  trus- 
teed bands  be  all  applied  in  payment  of  the 
bank's  clai^  so  tliot  she  may  be  relieved  of 
llabiltty.  She  claims  sbe  should  be  preferred 
lie  the  ctaiiBEm  of  tbe  attadiing  creditors.  The 
tnistee  was  garnished  by  plaintiff  and  the 
«ther  tnterveaers  prior  te  the  time  S.  B.  Jones 
began  her  action  by  Intervention  In  the  suit 
«(  plaintiff  against  Joseph  A.  Jones.  She  had 
not  acquired  any  lien  on  the  fund,  and  we  dls- 
-eover  no  reason  for  disturbing  tbe  decree  as 
Id  her.  In  view  of  the  disposition  made  of 
tlie  ease,  w«  do  not  pass  upon  the  motion  of 
appellees.  The  decree  below  is,  as  to  all  of 
t3ie  sweHants,  afflrmed. 


8TATB  V.  JAMISON. 
fSupreme  Conrt  of  Iowa.     Dec.  12,  1890.) 

CRisnxAi,  Law— Change  or  Vknoe  pkom  Justios. 
Code,  i  506,  provides  that  the  mayor  of  a 
'City  or  town  sliall  have  the  jurisdiction  of  a 
justice  of  the  peace,  "and  the  rates  of  law  reg- 
ulntkig  proceedinRs  before  a  justice  shall  be 
applicable  to  proceedings  before  such  mayor." 
Section  4671  provides  tiiat  on  application  for  a 
change  of  venue  a  justice  of  the  peace  shall 
transmit  the  papers  in  the  case,  etc.,  to  the  next 
nearest  justice  in  the  township,  and  that,  in 
case  the  next  neareert  justice  is  disqualified,  the 
venue  shall  be  changed  to  tbe  next  nearest 
qualified  justice  in  tbe  eoanty.  Hdd  that, 
where  a  change  of  venue  is  granted  by  a  jus- 
tice, it  Is  error  to  send  the  case  to  a  mayor  who 
is  nearer  than  tbe  next  nearest  justice. 

Appeal  from  district  court,  Butler  county; 
John  C.  S  her  win.  Judge. 

The  defendant  was  accused  of  the  crime 
of  assault  and  battery.  He  was  tried  be- 
fore the  mayor  of  the  tovm  of  Allison,  and 
was  convicted.  He  appealed  to  the  district 
cout^,  where  the  appeal  was  dismissed,  and 
tbe  defendant  was  discharged.  The  state  ap- 
peals.    Affirmed. 

J.  W.  Arbuckle,  Co.  Atty.,  and  J.  H.  Scales, 
for  the  State.    C.  M.  Greene,  for  aivpellee. 


I  ROTHROCK,  O.  J.  The  defendant  was 
,  arrested  upon  a  warrant  issued  by  a  justice  of 
the  peace.  He  made  an  application  for  a 
I  dinnge  of  venue,  which  was  granted,  and  the 
justice  made  an  order  transfening  the  case 
to  the  mayor  of  the  town  of  AUison,  he  being 
nearer  than  any  other  Justice  of  the  peace  In 
tbe  township.  The  defendant  objected  to  the 
order,  and  demanded  that  the  case  be  sent  to 
the  next  aearest  justice  of  the  peace.  When 
the  transcript  was  tiled  before  the  mayor,  tbe 
defendant  demurred  to  the  Jurisdiction  of 
that  officer  or  court.  The  demurrer  was  over^ 
ruled,  and  the  defendant  excepted.  A  trial 
was  had,  and  the  defaidant  was  found  guilty, 


580 


6d  NOBTHWESTERN  BGPORTER. 


(Iowa. 


and  sentenced  to  Imprisonment  in  the  county 
Jail  for  10  days.  An  appeal  was  taken  to 
the  district  comt,  where,  on  the  motion  ot 
the  defendant,  the  prosecution  was  dismissed, 
and  the  defendant  was  discharged,  because 
the  mayor  did  not  have  Jurisdiction  to  try 
the  case.  The  question  to  be  determined  is, 
rtiould  the  Justice  have  transferred  the  case  to 
the  next  nearest  justice  of  the  peace?  It  Is 
provided  by  section  4671  of  the  Code  that 
when  a  proper  application  has  been  filed  In 
a  case  commenced  before  a  Justice  of  the 
peace  "the  Justice  must  immediately  trans- 
mit all  the  original  papers  and  a  transcript  <rf 
all  of  his  docket  entries  In  the  case  to  the 
next  nearest  Justice  In  the  township,"  and 
said  section  further  provides  that,  in  case  the 
next  nearest  Justice  is  disqualified  from  act- 
ing In  the  trial  of  the  case,  the  venue  shall  be 
changed  "to  the  next  nearest  Justice  in  the 
county"  against  whom  no  disqualifying  ob- 
jection exists.  By  section  506  of  the  Code  It 
is  enacted  that  the  mayor  of  a  city  or  Incor- 
IMrated  town  shall  have  the  Jurisdiction  of  a 
Justice  of  the  peace,  "and  the  rules  of  law 
regulating  proceedings  before  a  Justice  shall 
be  applicable  to  proceedings  before  such  may- 
or." This  last  section  of  the  statute  makes 
no  specific  provision  for  a  change  of  venue 
from  a  mayor  to  a  Justice  of  the  peace.  In 
Finch  V.  Marvin,  46  Iowa,  S84,  this  court  held 
that,  as  the  law  provides  that  the  rules  of  law 
regulating  proceedings  before  a  Justice  of  the 
peace  shall  be  applicable  to  proceedings  before 
a  mayor,  a  change  of  venue  from  a  mayor  to 
a  Justice  of  the  peace  might  be  had.  But  it 
was  not  determined  in  that  case,  nor  in  any 
case  dted  in  argament  by  counsel,  that  a 
change  of  venue  may  be  had  from  a  Justice 
of  the  i>eace  to  the  mayor  of  a  city  or  town. 
Section  4671  of  the  Code,  above  quoted,  pro- 
vides Just  what  a  Justice  of  the  peace  shall 
do  In  the  matter  of  making  such  an  order. 
He  is  required  to  send  the  case  to  the  next 
nearest  Justice  in  the  township,  and  may, 
upon  the  contingency  provided  In  the  statute, 
transfer  It  to  another  Justice  In  the  county. 
No  provision  is  made  for  sending  it  to  the 
next  nearest  mayor  of  a  city  or  town.  The 
word  "Justice"  is  not  a  general  term,  applica- 
ble alike  to  all  courts  having  Jurisdiction  of 
minor  offenses.  It  is  used  throughout  the 
statute  as  applicable  to  Justices  of  the  peace, 
and  not  to  mayors  or  Judges  of  police  courts 
or  other  officers.  We  think  the  court  cor- 
rectly held  that  the  order  changing  the  venne 
to  the  mayor  of  Allison  was  error,  and  that 
the  mayor  acquired  no  Jurisdiction  to  try  the 
defendant  for  the  alleged  offense.  It  is  to 
be  remembered  that  this  case  does  not  Involve 
the  rights  of  a  defendant  who,  tjiy  his  acts, 
consents  to  a  change  to  a  Justice  of  the  pence 
who  is  in  fact  not  the  next  nearest  to  the 
Justice  before  whom  the  case  was  commenced. 
The  defendant  herein  objected  and  protested 
against  being  taken  before  the  mayor  at  ev- 
ery opportunity  that  he  had  up  to  the  final  dis- 
missal in  the  district  court. 


■  It  is  contended  that  an  appeal  from  the 
mayor  was  not  the  proper  remedy.  We  think 
that,  as  this  Is  a  criminal  case,  and  the  Juris- 
diction of  the  mayor  was  challenged  at  every 
step  in  the  proceeding,  the  error  was  proper- 
ly reviewed  by  the  district  court  on  an  appeal 
from  the  Judgment  of  the  mayor.    Affirmed. 


RICHARDSON  et  al.  v.  DOUGLAS. 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

Witness— CoMPETENcv  as   Kxpgkt — Neouoekcs 
—Safe  Appliances— Contributo«t 

N  BOLiaEKCB. 

1.  PlaintifiTs  grain  was  dcBtroyed  by  fire  set 
by  sparks  from  defendant's  engine,  operating  a 
threshing  machine.  A  witness  testified  that  he 
had  run  an  engine  for  about  40  years;  had 
operated  the  engine  in  question  a  little;  that 
he  had  ran  similar  engines,  but  never  for 
threshing  grain.  HM,  that  the  witness  was 
competent  to  testify  as  to  the  appliances  neces- 
sar^r  to  keep  sparks  from  escaping  from  such 
engine. 

2.  A  witness  testified  that,  a  short  time  after 
the  fire,  he  examined  the  smoliegtack  of  defend- 
ant's engine,  and  did  not  find  any  appliance  for 
arresting  sparlts.  Betd  that,  in  view  of  testi- 
mony that,  between  the  time  of  the  fire  and 
the  time  witness  examined  it,  the  spark  arrest- 
er had  been  taken  out,  the  admission  of  tlie  tes- 
timony complained  of  was  not  prejudicial. 

3.  Parol  testimony  as  tb  the  contents  of  an 
Illustrated  catalogue  of  the  makers  of  defend- 
ant's engine,  giving  instructions  as  to  its  man- 
agementi  was  properly  excluded. 

4.  The  fact  that  the  engine  was  placed.  In  re- 
lation to  the  stacks  of  grain,  in  a  position  sug- 
gested by  plaintiff,  which  was  in  fact  a  danger- 
ous place,  does  not  show  that  plaintiff  was  neg- 
ligent. 

Appeal  from  district  court,  Monroe  county: 
Robert  Sloan,  Judge. 

Action  at  law  to  recover  the  value  of  oats 
owned  by  the  plaintiffs,  alleged  to  have  been 
destroyed  by  reason  of  negligence  on  the  part 
of  the  defendant.  There  was  a  trial  by  Jury, 
and  a  verdict  and  Judgment  for  the  plaintiffs. 
The  defendant  appeals.    Affirmed. 

T.  B.  Perry  and  N.  B.  Kendall,  for  appel- 
lant.   Wm.  A.  Nichol,  for  appellees. 

ROBINSON,  J.  In  July.  1894.  the  defend- 
ant was  oi>erating  a  steam  threshing  machine, 
and  was  employed  by  the  plaintiffs  to  thresh 
for  them  several  stacks  of  oats.  For  that  pur- 
pose the  machine  was  set  in  the  stack  yard, 
and  run  for  a  short  time,  when  wotlc  was 
suspended,  and  al!  the  persons  engaged  In  it 
left  the  yard  to  eat  their  noonday  meal.  They 
had  proceeded  but  a  short  distance  from  the 
stacks  when  one  of  them  was  discovered  tn 
t>e  on  fire,  and,  before  it  could  be  extinguish- 
ed, all  the  oat  stacks  and  the  separator  were 
destroyed.  The  engine  was  saved,  but,  the 
next  day,  while  It  was  being  moved  to  another 
place,  it  fell  from  a  bridge,  and  was  some- 
what damaged  by  the  fall.  The  plaintiffs  al- 
lege that  the  fire  was  caused  by  the  negli- 
gence of  the  defendant  In  not  using  a  screen 
spark  arrester;  in  operating  the  engine  with 
an  open  smokestack,  without  any  appliance 
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to  prevent  the  escape  of  eparks  and  fire;  in 
failing  to  Iiave  a  careful  and  competent  pw- 
son  to  operate  the  engine;  In  negligently  so 
setting  the  engine  that  the  sparlcs  therefrom 
blew  onto  the  stacks;  In  not  removing  the 
combnstlble  materials  from  the  ground  under 
and  around  the  engine;  in  maldng  a  hot  fire 
in  the  engine,  and  not  leaving  any  one  in 
clui^e  of  it;  and  in  not  using  any  means  to 
prevent  the  escape  and  spread  of  the  fire.  The 
defendant  denies  negligence  on  his  part,  and 
alleges  that,  if  he  was  negligent,  the  plaintiffs 
were  guilty  of  contributory  negligence,  and 
directed  that  the  engine  be  placed  where  It 
was  finally  located,  and  knew  of  the  alleged 
negligence  of  the  defendant 

1.  The  appellant  complains  of  the  admis- 
sion of  the  testimony  given  by  ▲.  P.  Mintonye, 
on  the  ground  that  he  was  not  shown  to  be  a 
competent  witness.  He  stated  that  he  had 
had  experience  in  running  an  engine  about  40 
years;  tliat  he  bad  purchased  the  engine  in 
question  for  his  son,  and  operated  It  some- 
what; that  he  liad  run  similar  engines  12  or 
14  years;  that  he  Iiad  run  engines  for  steam 
threshers,  although  he  bad  never  run  one  for 
threshing  grain;  that  he  had  examined  the  en- 
gine in  question,  and  had  helped  to  overhaul 
and  repair  it,  and  knew  its  construction.  He 
was  then  asked:  "What  aptdiances  are  nec- 
essary, in  such  an  engine  as  this,  to  arrest  the 
escape  of  sparks  from  the  smokestack?"  An 
objection  to  the  question  was  overruled,  and 
the  witness  described  an  appliance,  called  a 
"baffle  plate,"  which  is  a  perforated  plate  of 
Iron  so  placed,  under  the  smokestack,  and  in 
front  of  the  flue  of  the  engine,  as  to  regulate 
the  draft  of  air  through  the  flues,  and  cause 
the  sparks  from  the  fire  box  to  strike  it  and 
fall  into  a  receptable  below.  He  also  spoke  of 
an  additional  screen,  but  said  it  w{is  not  gen- 
erally used,  cin  account  of  clogging.  He  was 
then  asked:  "Suppose  the  baffle  plate  Is  tak- 
en ont,  and  there  is  no  screen  In  the  smoke- 
stack; what  is  the  likelihood  of  sparks  being 
thrown  out,  in  ordinary  work,  from  the  smoke- 
stack?" An  objection  to  the  question  was 
overruled,  and  the  witness  answered  that,  if 
the  fire  was  in  light  condition,  and  there  was 
nothing  to  prevent,  the  sparks  would  some- 
times go  out,  and  sometimes  fall  below.  An- 
other qoestlon  of  a  similar  character  was  ask- 
ed and  answered,  and  the  witness  was  per- 
mitted to  state  the  effect  of  the  blower  upon 
the  drafts.  We  are  of  the  opinion  that  the 
district  court  was  right  In  permitting  the 
questions  to  be  answered.  The  fact  that  the 
witness  had  never  operated  an  engine  while 
it  was  running  a  separator  did  not  disqualify 
him  to  tell  the  facts  which  he  icnew,  from  long 
experience,  in  regard  to  sparks  thrown  from 
stationary  engines  similar  to  that  In  question, 
and  tbe  means  which  might  be  adopted  to  pre- 
vent tbeir  escape.  It  is  not  claimed  that 
spafka  escape  more  freely  from  such  an  en- 
gine while  it  is  l>eing  used  to  run  a  separator 
than  while  it  is  used  to  run  a  wood  saw  or  do 


other  work.  The  degree  of  competency  shown 
by  the  witness  was  sufficient  to  Justify  the  ad- 
mission of  his  testimony,  and  its  value  could 
have  been  tested  upon  cross-examination,  or 
by  other  recognized  means. 

2.  A  baffle  plate  belonged  to  the  engine  of  the 
defendant,  but  whether  it  was  in  its  proper 
place  at  the  time  of  the  fire  was  a  disputed 
question.  The  plaintiffs  offered  testimony  to 
show  that  it  was  not,  and  among  the  witnesses 
who  were  examined  in  regard  to  its  condition 
was  Alexander  Chlsholm.  He  saw  the  engine 
after  it  had  fallen  from  the  bridge,  and  was  per- 
mitted to  state  ttiat  he  did  not  find  any  appli- 
ance for  arresting  sparlcs  from  the  top  of  the 
smokestack,  and  did  not  see  a  tMiffle  plate.  Of 
that  the  appellant  complains  on  tiie  ground 
that  the  engine  was  not  in  the  condition,  when 
Chlsholm  saw  it,  that  It  was  at  the  time  of 
the  fire.  That  is  true,  but  the  testimony  for 
the  defendant  shows  that  he  did  not  use  the 
cone  screen  for  the  smokestack,  and  tliat  the 
bafflle  plate  was  taken  out  after  the  fire,  and 
not  replaced,  and  that  it  was  broken  by  the 
fall  from  the  bridge.  Therefore  the  defendant 
could  not  have  been  prejudiced  by  Chlshoim's 
testimony  on  that  point  Some  objection  Is 
made  to  his  competency  to  testify  in  regard 
to  certain  other  matters,  but,  we  think,  with- 
out sufficient  ground. 

3.  A  witness  for  the  defendant  was  shown 
to  be  familiar  with  the  illustrated  and  de- 
scriptive catalogues  furnished  by  the  manu- 
facturers of  the  engine  in  question,  and  he 
was  then  asked  if  they  did  not  give  certain 
Instrnctions,  wlilch  were  included  In  the  ques- 
tion, for  the  management  of  their  engines.  An 
objection  to  the  question  was  properly  sus- 
tained. It  referred  to  printed  instructions, 
which,  if  comi)etent,  should  have  been  intro- 
duced as  printed.  Whether  they  were  compe- 
tent evidence  for  any  purpose  we  do  not  decide. 

4.  The  appellant  complains  most  of  a  par- 
agraph of  the  cliarge  of  which  the  following 
is  a  copy:  "(18)  If  you  find  that  there  was  no 
liaffle  plate  in  the  engine  while  the  same  was 
being  operated  when  the  fire  occurred,  and 
that,  in  view  of  the  direction  of  the  wind  and 
dryness  of  the  oats,  and  other  circumstances 
under  which  it  was  being  operated  on  that 
day,  it  was  negligent  to  so  operate  It,  and 
find  that  there  was  no  danger,  and  the  fire 
would  not  have  occurred,  had  said  engine 
been  operated  with  the  baffle  plate,  with  coal 
for  fuel,  when  the  wind  was  blowing  from 
the  engine  towards  the  oats  stack  while  they 
were  operating  it,  and  the  plaintiffs  did  not 
know  that  it  was  being  operated  without  a 
baffle  plate,  then  the  plaintiffs  would  not  be 
guilty  of  contributory  negligence  in  requesting 
it  to  l>e  located  as  It  was  located  on  tliat  day. 
If  you  find  they  did  request  It"  Some  of  the 
evidence  tends  to  show  that  the  employes  of 
the  defendant  In  charge  of  the  machine  at 
the  time  of  the  fire  desired  to  set  it  in  such  a 
manner  that  the  wind  would  not  have  blown 
from  the  smokestack^,|h^,engine  towards  a 


532 


68  NOBTHWBSXBRN  RBPORTBB. 


(Iowa. 


certain  stack  of  oati,  ud  that  the  plaintiffs 
requested  that  It  be  set  as  It  was. '  But  the 
mere  fact  that  the  engine  was  set  where  the 
plaintlilB  desired  It  to  be  placed,  and  which 
proved  to  be  a  dangerous  location,  does  not 
show  that  the  plaintiffB  were  negligent.  Un- 
der the  conditions  assumed  by  a  part  of  the 
charge  in  question,  that  a  baffle  plate  and 
coal  for  fuel  had  been  used,  it  would  not  have 
been  a  dangerous  location.  Tbe  evidence 
shows  that  the  plaintltrs  were  careful  and 
solicitous  in  regard  to  danger,  and  frequent- 
ly spoke  of  it,  and  were  assured  by  the  em- 
ployes of  the  defendant  that  there  was  none. 
The  place  where  the  defendant  proposed  to 
set  the  engine  was  within  10  feet  or  less  of  a 
stack  of  hny,  and  the  plaJntlffs  asked  to  have 
it  set  10  feet  further  from  the  stack  to  lessen 
the  danger  from  fire.  The  defendant  was 
charged  with  the  duty  of  using  le&sonable  dil- 
igence to  avoid  danger.  He  could  not  avoid 
that  responsibility  by  setting  the  engine  In 
the  place  pointed  out  by  the  plalntifb  if  be 
knew  or  had  reasonable  ground  to  believe  that 
the  place  was  a  dangerous  one,  and  that  the 
plaintiffs  were  Ignorant  of  the  fact,  without 
fault  on  their  part,  and  had  selected  it  In  the 
belief  that  It  would  lessen  the  danger.  In 
that  case  be  should  have  informed  the  plain- 
tiffs ot  the  fact  in  order  to  release  himself 
from  UaMIity.  The  case  of  Kesee  v.  Railroad 
Co.,  30  Iowa,  82,  relied  upon  by  the  defend- 
ant. Is  not  In  point  on  this  branch  of  the  case. 
The  evidence  Justified  the  conclusion  that  the 
defendant  should  have  known  that  the  place 
where  the  engine  was  set  was  a  dangerous  one, 
and  that  the  plaintiffs  were  not  only  igrnorant 
of  the  fact,  but  had  reason  to  believe,  from 
the  statements  made  by  employes  of  the  de- 
fendant in  charge  of  the  engine,  that  it  was 
entirely  safe.  As  applied  to  the  facts  of  the 
ease,  the  portion  of  the  charge  in  question  was 
not  erroneous. 

5.  It  is  claimed  that  the  plaintiffs  are  not 
the  owners  of  the  oats  In  controversy,  but  that 
they  are  owned  by  two  Bells,  known  as  "Bell 
Bros.,"  as  tenants  of  Richardson.  The  evi- 
dence shows  clearly  that  the  oats  were  the 
property  of  Richardson  and  the  two  Bells,  and 
that  they  were  co-partners,  and  transacted 
business  under  the  name  of  Richardson  &  Bell 
Bros.  The  evidence  is  ample  to  sustain  the 
verdict,  and  we  find  no  ground  on  which  to 
disturb  the  judgment  of  the  district  court  It 
la  therefore  afiirmed. 


GREGORY  V.  CHICAGO  &  N.  W.  RY.  CO. 
(Supreme  Court  of  Iowa.     Dec.  12,  1896.) 

CARRIEHS  —  RRA80SABI.BMBS8   OF    RbGOLATIONS  — 

How  Detbrmixsd— Frodibitiso  Doos  I\  Pa9- 
SBSOER  Cars— Bnpokoembnt  of  Rulb. 

1.  Whether  a  regulation  of  a  raUroad  com- 
pany relating  to  the  safety,  comfort,  or  con- 
duct of  passengers  is  a  reasonable  oue  ig  a 
question  of  law,  to  be  determined  by  the  court. 

2.  Regulations  prohibiting  passengers  from 
taking  dogs  with  them  in  passenger  cars,  and 


requiring  payment  for  carrying  dogs  in  baggage 
cars,  are  reasonable. 

3.  Where  a  passenger  takes  a  dog  with  him 
Into  a  passenger  car,  contrary  to  the  rules  of 
a  railroad  company,  and  refuses  to  remove  him 
when  requested,  the  conductor  is  justified  in  re- 
moving both  from  the  car  in  a  proper  manner, 
though  the  passenger  has  paid  his  fare. 

Appeal  from  district  court,  Crawford  coun- 
ty;  Z.  A.  Church,  Judge. 

Action  at  law  to  recover  damages  for  be- 
ing ejected  from  one  of  defendant's  passenger 
trains.  At  the  conclusion  of  the  evidence  on 
behalf  of  plaintiff  the  court  sustained  defend- 
ant's motion  for  a  verdict,  and  rendered  judg- 
ment for  the  defendant.  Plaintiff  appeals 
Affirmed. 

J.  P.  Ooimer,  for  appellant.  T.  3.  Garrison 
and  Hubbard  tc  DawZey,  for  appellee. 

GIVEN,  J.  1.  The  grounds  of  defendant's 
motion  for  a  verdict  were  that  tbe  evidence 
shows  that  plaintiff  was  ejected  frcm  tbe 
train  lawfully,  and  without  unnecessary  vio- 
lence, insult,  or  injury;  that  the  requirement 
that  he  remove  his  dog  was  reasonable,  and 
one  which  the  ccmductor  bad  a  rlgbt  to  en- 
force by  removing  tbe  plaintiff;  and  that 
there  is  not  sufficient  'evidence  to  sustain  a 
verdict  for  the  plaintiff.  The  errors  assigned 
are  that  tbe  court  o-red  in  sustahilug  this  mo- 
tion on  each  and  every  ground  thereof,  and 
in  not  submitting  the  case  to  the  Jnty. 

But  two  wltnesseB  were  examined,  namely, 
the  plaintiff  and  H.  Williams,  and  the  facta 
testified  to  are.  In  substance,  as  follows:  In 
September,  1883,  the  plaintiff,  in  response  to 
a  telegram  from  his  wife  to  come  to  their 
home,  near  Kimball,  S.  D.,  got  on  board  one 
of  defendant's  passenger  trains  at  Souther- 
land,  Iowa,  for  Hawarden.  Plaintiff  did  not 
have  time  .to  buy  a  ticket,  and  consequently 
paid  bis  fare  to  tbe  first  station,  where,  by 
tbe  direction  of  the  conductor,  be  purchased 
a  ticket  for  $1.45  to  Hawarden,  which  ticket 
he  surrendered  to  the  conductor.  When  he 
boarded  the  train,  he  had  with  him  a  bird 
dog,  led  by  a  cord,  which  he  took  with  him 
Into  the  smoking  car,  and  placed  between  the 
seats  where  he  sat  After  plaintiff  had  girt-n 
up  bis  ticket,  the  brakeraan,  oliserving  tbe 
dog,  said  to  the  plaintiff:  "Why  don't  yoa 
put  the  dog  in  the  baggage  car?  If  you  want 
to  ride  with  a  dog  it  is  no  reason  other  pt<o- 
ple  should."  After  that  plaintiff  asked  tbe 
conductor,  as  he  was  passing,  if  his  do;;  could 
Tide  in  there,  and  was  told:  "We  have  b  en 
forbidden  to  let  people  put  their  dogs  in  the 
coach.  Tbey  have  to  be  put  into  the  bag- 
gage car;"  and  told  plaintiff  to  put  him  thrre 
at  Alt(n.  At  Alton  plabitlff  took  his  dog  to 
the  baggage  car,  and  was  told  by  the  baggage 
man  that  he  must  pay  00  cents  to  put  the 
dog  In  the  car.  Thus  far  we  have  tbe  testi- 
mony of  the  plaintiff  alone,  and  as  to  -what  fal- 
lowed we  have  also  the  testimony  of  Mr.  Wil- 
liams, who  was  at  the  baggage  car.  P:ain- 
tlff  says  the  baggage  man  told  klm  It  woald 
cost  50  cents.    That  be  (plalntltt)   told  the 
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bacgag*  num  that  he  thought  he  had  oaiy 
money  enoogh  to  get  home,  and  that  he  re- 
plied: "I  can't  help  It  I  can't  carry  him 
then;"  and  that  plaliitifl  ^ent  back  to  his 
seat  in  the  amoking  car,  taking  the  dog  with 
blm.  He  further  testified  as  follows:  "In 
a  few  minutea  the  conductw  and  brakeman 
both  came  in.  The  conductor  said,  'I  thought 
you  were  going  to  pat  your  dog  in  the  bag- 
gage car.'  I  said  I  waa  but  they  would  not 
take  him  without  my  paying  fifty  cents,  and 
I  did  not  have  money  enough  only  to  pay  my 
way  home  to  Brule  county.  He  said:  'Wen, 
you  had  better  dig  up,  or  you  will  baye  to 
get  off.  Xou  can't  take  your  dog  on  this 
train.'  I  told  blm  to  give  me  my  ticket  back, 
and  he  said  he  would  not  do  It,  or  could  not 
do  it,  I  do  not  know  which;  but  anyhow  he 
took  hold  of  me,  and  said,  'Dig  up,  or  get  oflf 
here,'  and  took,  hold  of  my  arm,  and  said, 
'Come  along.'  I  was  sitting  on  the  left-hand 
side  of  the  car,  and  I  took  iuM  of  the  seat, 
and  held,  and  he  pulled  on  me,  and  I  held  to 
the  sent,  and  be  was  a  small  fellow,  and  be 
didn't  get  me  loose.  Then  the  brakeman  at- 
tempted as  though  he  was  going  to  take  hold 
of  me  too.  The  conductor  seemed  to  get  mad 
or  excited  or  something,  and  said,  'I  will 
show  you.  If  you  don't  get  off,'  and  went  out 
the  door,  and  in  a  few  minutes  he  came  in 
with  the  city  marshal,  who  walked  up  to  me, 
and  said,  'I  gneaa,  old  man,  you  will  bave 
to  come  here,'  and  took  hold  of  me.  The  man 
bad  a  star  on  his  coat  When  I  saw  the  star, 
I  told  the  man  I  had  a  first-class  ticket  to 
ride  on  the  train.  The  conductor  said,  'Wdl, 
hurry  up,  and  take  him  ofT.'  He  got  hold  on 
the  other  side,  and  the  marshal  says,  'I  am  an 
oflteer,'  and  reached  bis  hand  behind  lilm,  as 
though  he  was  going  to  draw  a  weapon  or 
something,  and  I  said,  'I  guess  you  have  the 
authority  to  arrest  me,  and  take  me  off,  and 
I  will  go.'  I  got  on  the  platform,  and  the 
marshal  stood  by  me,  and  the  conductor  wav- 
ed the  engineer  to  pull  out  and  the  marshal 
would  not  let  me  get  on."  Mr.  Williams,  who 
had  come  to  the  train  to  receive  some  express 
goods,  testified  to  substantially  the  same  oc- 
currences at  the  baggage  car,  except  that  the 
baggage  man  said  it  would  cost  25  cents  to 
carry  the  dog.  He  testified  as  follows  as  to 
what  occurred  after  the  plaintiff  was  told  he 
could  not  put  his  dog  in  the  baggage  car  with- 
out paying:  "Mr.  Gregory  turned,  and  walk- 
ed away,  and  as  he  walked  away  said  be 
had  a  first-class  ticket,  and  was  going  to  take 
his  dog  with  him  in  the  coach,  and  he  went 
and  got  into  the  ccech,  and  took  the  dog  with 
him.  The  brakeman  and  conductor  then  went 
Into  tbecoach.  I  stepped  on  the  platform  of  the 
coach,  and  heard  the  conductor  talking  with 
Mr.  Gregory.  He  told  Mr.  Gregory  h©  would 
hare  to  put  the  dog  in  the  baggage  car.  Mr. 
Ciregory  said  he  bad  been  to  the  baggage  car 
with  the  dog,  and  the  baggage  man  wouldn't 
take  blm  ontll  be  gave  him  25  cents.  Mr. 
Gregory  said  be  did  not  have  25  cents;  that 
if  be  did  have  It,  be  would  give  it  and  put 


the  dog  In  tbe  baggage  car.  The  oonductor 
then  said,  'Your  dog  can't  ride  in  ttiia  coadi, 
and  you  will  have  to  take  blm  off.'  Gregory 
said  he  had  a  first-class  ticket  and  he  was 
not  going  to  leave  bis  dog.  They  had  more  or 
less  talk  that  I  can't  remember,  bat  the  oon- 
ductor said:  'Tou'U  have  to  get  off.  Xoar 
dog  can't  ride  in  this  coach.'  Then  Gregory 
told  bim  that  he  and  his  crew  could  not  put 
him  off,  and  tbe  conductor  said,  'I  will  show 
you  that  yon  can  be  put  off,'  or  'taken  off  tbe 
train,'  and  stepped  off  tbe  coach,  and  called 
tbe  marshal  of  the  town.  The  marshal  came, 
and  told  Mr.  Gregory  he  would-  have  to  get 
off  the  train  with  tbe  dog.  Mr.  Gregory  said 
to  the  marsbal,  *I  suppose  you  have  the  right 
to  take  me  off,'  and  he  got  up,  and  took  his' 
dog,  and  walked  out  of  the  coach  with  the 
marshal." 

2.  Appellant's  first  contention  Is  "that  it 
was  not  for  the  court  to  decide  whether  it 
was  a  reasonable  or  proper  regulation  which 
prohibited  tbe  dog's  riding  in  the  smoking 
car  with  the  plaintiff,  but  a  question  of  fact 
for  the  Jury  to  decide."  Appellant  refers  to 
no  authority,  and  the  only  case  we  find  that 
seems  to  hold  the  rule  contended  for  is  State 
T.  Overton,  24  N.  J.  Law,  436.  An  examina- 
tion of  that  case  will  show  that  it  is  not  au- 
thority for  the  rale.  The  question  is  dis- 
cussed at  length,  a  distinction  made  between 
by-laws  and  regulations  affecting  third  per- 
sons, and  a  seeming  holding  that  the  reason- 
ableness of  the  former  should  be  determined 
by  the  court  and  of  the  latter  by  the  Jury. 
The  court  says,  however:  "Here  was  no 
evidence  of  any  by-law  or  of  any  regulation 
made  by  the  company  affecting  the  rights  of 
passengers  upon  the  reasonableness  or  va- 
lidity of  which  either  court  or  Jury  was 
called  upon  to  decide^  The  right  of  the  pas- 
senger rested  upon  bis  contract."  Again,  the 
court  says,  "But  there  was  in  reality  no  such 
question  Involved  in  the  present  case."  In 
that  case  the  defendant  a  conductor,  was. 
prosecuted  criminally  for  ejecting  a  man 
from  the  train  who  bad  purchased  a  ticket 
from  one  point  to  another,  and  bad  stopped' 
at  an  intermediate  station  without  a  stop- 
over check,  and  sought  to  ride  on  defendant's 
train  on  the  train  check  of  the  first  conduct- 
or. In  State  v.  Chovin,  7  Iowa,  204,  the  de- 
fendant a  conductor,  was  prosecuted  for 
ejecting  a  man  who  refused  to  pay  10  cents 
more  than  the  price  of  a  ticket  exacted  from 
passengers  who  did  not  procure  tickets.  -  Aft- 
er recognizing  the  right  of  the  company  to 
make  reasonable  regulations  for  the  safety 
and  security  of  its  passengers  to  facilitate  Its 
baainesB,  and  for  the  conduct  of  passengers 
while  In  Its  trains,  the  court  says:  "In  State 
V.  Overton,  24  N.  J.  Law,  435,  It  was  held 
that  tbe  reasonableness  of  tbe  regulation? 
was  a  question  of  fact  for  tbe  Jury;  and  to 
this  we  may  add  that  all  regulations  will  tx' 
deemed  reasonable  which  are  suitable  to  en- 
able the  company  to  perform  the  duties  h 
undertakes,  and  to  secure  its  own  Jost  rights 
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in  snch  employment;  and  also  such  as  are 
necessary  and  proper  to  insure  tlie  safety 
and  promote  tbe  comfort  of  passengers,"— 
referring  to  Com.  t.  Power,  7  Mete.  (Mass.) 
586.  This  might  seem  decisive  of  the  ques- 
tion, but,  referring  to  that  case,  it  will  be 
seen  that  It  was  tried  to  the  court  without 
the  Intervention  of  a  Jury;  therefore  this 
question  could  not  arise,  and  what  Is  said  is 
not  decisive  of  the  question,  but  merely  inci- 
dental to  the  matters  being  considered.  The 
question  is  not  referred  to  In  the  Power  Case. 
Justice  Stockton,  dissenting,  says:  "Wheth- 
er the  reasonableness  of  any  given  law,  rule, 
or  regulation  Is  to  be  determined  by  the  court 
or  Is  a  question  of  fact  for  a  jury,  has  not 
been  settled  by  any  preponderance  of  au- 
thority." In  Railroad  Co.  v.  Fleming,  14 
Lea,  145,  It  is  said:  "The  rules  and  regula- 
tions of  a  railroad  corporation,  as  of  other 
corporations,  are  subject  to  the  requirements 
that  they  must  be  reasonable.  Whether  they 
are  reasonable  or  not  Is  a  question  for  the 
court,  and  not  for  the  Jury,  and  this  for  the 
obvious  reason  that  there  must  be  uniformity 
in  the  construction,  which  can  always  be  ob- 
tained by  the  decision  of  the  court  If  left 
as  a  question  of  fact  to  the  Jury,  the  result 
might  vary  with  each  jury,  and  the  corpora- 
tion could  have  no  certainty  that  any  rule 
would  stand  the  test  with  every  Jury.  Ordi- 
narily, too,  jurors  are  not  aware,  and  cannot 
readily  be  made  aware,  of  all  the  reasons 
calling  for  the  rule,"— referring  to  Vedder 
T.  Fellows,  20  N.  Y.  120,  which  fully  sustains 
the  conclusion.  See,  also.  Avery  v.  Railroad 
Co.,  121  N.  Y.,  at  page  44,  24  N.  B.  23.  In  Rail- 
road Co.  T.  Wittemore,  43  111.  420,  the  lower 
court  left  It  to  the  Jury  to  say  whether  a  rule 
requiring  passengers  to  surrender  their  tick- 
ets was  reasonable,  and  the  supreme  court 
said:  "This  was  error.  It  was  proper  to 
admit  testimony,  as  was  done,  but,  either 
with  or  without  this  testimony,  It  was  for  the 
court  to  say  whether  the  regulation  was  rea- 
sonable, and,  therefore,  obligatory  upon  the 
^  passengers.  The  necessity  of  holding  this  to 
be  a  question  of  law,  and,  therefore,  within 
the  province  of  the  court  to  settle,  Is  appar- 
ent from  the  consideration  that  it  is  only  by 
80  holding  that  fixed  and  permanent  regula- 
tions can  be  established.  If  this  question  Is 
to  be  left  to  juries,  one  rule  would  be  applied 
by  them  to-day  and  another  to-morrow.  In 
one  trial  a  railway  would  be  liable,  and  In 
another,  presenting  the  same  question,  not 
liable.  Neither  the  companies  nor  passen- 
gers would  know  their  rights  or  their  obli- 
gations. A  fixed  system  for  the  control  of 
the  vast  Interests  connected  with  railways 
would  be  impossible,  while  such  a  system  Is 
essential  equally  to  the  roads  and  to  the  pub- 
Uc."  In  ChUton  v.  RaUway  Co.,  114  Mo.  89, 
21  S.  W.  458,  one  contention  was  whether  a 
regulation  which  excluded  colored  women 
from  the  ladies'  coach  was  reasonable.  The 
court  says:  "Whether  this  regulation,  the 
facts  being   undisputed,   was   a  reasonabls 


one,  was  a  question  of  law,  to  be  determine! 
by  the  court;  and  In  submitting  It  aa  a  ques- 
tion of  fact  to  the  Jury  the  court  committed 
error."  In  Railroad  Co.  v.  Wysor,  82  Ta. 
250,  it  is  said,  at  page  2S1:  "The  reasonable- 
ness of  the  rules  and  regulations  of  a  rail- 
road company  Is  a  question  of  law  addressed 
to  the  courts."  See,  also.  Com.  v.  Worcester, 
3'  Pick.  462,  and  Vandine  Case,  6  Pick.  187. 
We  are  of  the  opinion  that  reason  and  the 
weight  of  authorities  are  In  favor  of  the 
rule  that  the  reasonableness  of  regulations 
prescribed  by  railroad  corporations  for  the 
safety,  comfort,  and  conduct  of  Its  passen- 
gers, and  for  the  proper  management  of  Its 
business,  are  questions  for  the  courts  to  de- 
cide. We  think  the  court  properly  held  that 
the  regulations  prohibiting  persons  frmn  tak- 
ing dogs  with  them  to  be  carried  on  cars  used 
for  the  carriage  of  passengers,  and  the  mie 
requiring  pay  for  carrying  them  In  bagga^i- 
cars,  are  reasonable,  and  were  properly  held 
to  be  such  by  the  trial  court. 

3.  Appellant's  further  contention  Is  that 
the  most  that  could  be  claimed  would  be  that 
the  conductor  could  have  the  dog  removed 
from  the  car,  but  not  the  plaintier.  If  plain- 
tltr  had  removed  his  dog  from  the  car,  nn- 
questlonably  he  had  a  right  to  remain  there- 
on. This  he  did  not  do,  nor  offer  to  do.  It 
la  evident  that  when  he  failed  to  get  ills  do( 
carried  In  the  baggage  car,  he  determined  U 
keep  him  with  him  In  the  smoking  car.  As 
he  walked  away  from  the  baggage  car,  be 
said  "he  had  a  first-daBs  ticket,  and  was  go- 
ing to  take  his  dog  with  him  in  the  coach," 
and  did  so.  He  was  told,  "Your  dog  caa't 
ride  In  this  coach,  and  you  will  have  to  take 
him  ofr."  To  this  he  replied  that  "he  had  a 
flrst-dass  ticket,  and  he  was  not  going  to 
leave  bis  dog."  It  Is  evident  that  the  piain- 
titr  not  only  refused  to  remove  the  dog,  as 
It  was  his  duty  to  do,  but  Insisted  on  keep- 
ing him  In  the  car.  The  rule  that  prohibited 
this  Is  reasonable,  and,  as  the  plaintiff  re- 
fused to  remove  the  dog,  the  conductor  ms 
justified  In  removing  both  from  the  car,  and 
did  80  In  a  proper  manner. 

It  Is  argued  that  plaintltr  Is  entitled  to  re- 
cover the  value  of  his  ticket  from  Alton  to 
Hawarden;  but  not  so,  as  he  had  forfeited 
his  right  to  ride  on  the  train  by  refusing  to 
comply  with  a  reasonable  regulation.  Under 
the  evidence,  there  was  no  question  to  l>e 
submitted  to  the  Jtuy,  and  no  evidence  to 
support  a  verdict  for  the  plaintiff.    Affirmed. 


ARGO  et  aL  v.  BLONDBU 
(Sui»reme  Conrt  of  Iowa.     Dec  12, 18a&) 

OOHTRACT  WITH  AtTOKKBY— PbRSOHAL  LUBIUTT. 

Defendant  entered  into  a  written  tgnf- 
ment  with  plaintiff  to  pay  him  for  his  serTio-s 
in  advising  with  certain  heirs,  and  aasMin!; 
defendant  in  procuring  an  appointment  as  «■- 
administrator,  agreeing  to  pay  him  "as  nvtA  o" 
admlnistrator."     The  agreement  waa  sign<fl  t; 
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defendant  indfTldiia]]7,  aa  "party  of  the  first 
part."  Bdd,  that  be  was  personally  liable 
thereon. 

Appeal  from  district  court,  Woodbnry  coun- 
«y;   George  W.  Wakefield,  Judge. 

Action  to  recover  upon  a  contract  In  writ- 
ing. Defendant  demurred  to  the  petition, 
wtiich  demurrer  was  overruled;  and,  defend- 
ant electing  to  stand  thereon,  judgment  was 
rendered  against  him,  from  which  he  appeals. 
Affirmed. 

Lohr,  Gardiner  &  Lohr,  for  appellant.  Argo, 
McDuflSe  &  Argo,  In  pro.  per. 

GIVEN,  J.  The  contract  sued  upon  is  as 
follows:  "This  contract,  made  and  entered  in- 
to t^  and  between  J.  A.  Blondel,  party  of  the 
Orst  part,  and  Argo,  McDuffle  &  Argo,  parties 
of  the  second  part,  witnesseth:  That  where- 
as, the  parties  of  the  second  part  have  per- 
formed legal  services  In  the  matter  of  the  es- 
tate of  John  B.  Arteaux,  deceased,  In  advising 
with  the  heirs  of  said  decedent,  and  In  assist- 
ing said  J.  A.  Blonrlel  In  procuring  the  appoint- 
ment as  co-admlnistrator  of  said  estate,  it  is 
hereby  agreed  and  understood  that  said  J. 
A.  Blondel,  as  such  co-admlnlstrator,  shall  pay 
the  said  parties  of  the  second  part,  for  their 
said  services,  the  sum  of  one  hundred  and 
twenty-live  dollars,  and  reimburse  them  fOr 
■  be  actual  expenses  they  have  laid  out  In  the 
matter  up  to  this  date.  In  the  proximate  sum. 
of  twenty-five  dollars;  and.  In  consideration 
of  the  amount,  the  parties  of  the  second  part 
hereby  agree  to  release  the  party  of  the  first 
liart  and  the  other  administrator  of  the  estate 
from  all  fees  or  claims  for  services  which  they 
have  rendered  in  relation  to  said  appointment 
in  Iowa  up  to  this  time,  and  which  may  here- 
after be  rendered  In  Iowa  In  relation  to  said 
appointment  J.  A.  Blondel,  Party  of  the 
First  Part.  Argo,  McDuffle  &  Argo,  Parties 
of  the  Second  Part."  The  grounds  of  the  de- 
murrer are:  (1)  The  contract  set  out  in  plaln- 
tifTs  petition  shows  that  the  defendant,  J.  A. 
Blondel,  executed  the  same  as  co-admlnlstra- 
tor  of  the  estate  of  John  B.  Arteaux,  deceased, 
solely  to  bind  said  estate;  (2)  that  said  con- 
tract does  not  show  any  personal  liability  on 
the  part  of  the  defendant,  J.  A.  Blondel.  The 
contention  Is  whether  appellant  Is  Individually 
liable  on  this  contract. 

The  contract  is  entered  Into  and  signed  by 
lilm,  not  as  administrator,  but  In  his  Individual 
capacity.  The  services  to  be  paid  for,  though 
!n  the  matter  of  the  estate,  seem  to  have  been 
regarded  as  not  properly  chargeable  to  the 
estate.  They  were  to  the  heirs  in  advising 
with  them,  and  to  appellant  in  procuring  the 
appointment  as  co-administrator.  True,  the 
contract  recites  "that  said  J.  A.  Blondel,  as 
such  co-admlnlstrator,  shall  pay,"  but  follow- 
ing this  it  Is  provided  that,  "in  consideration 
of  the  amount,  the  parties  of  the  second  part 
hereby  agree  to  release  the  party  of  the  first 
part  and  the  other  administrator  from  all  fees 
for  past  or  future  service  In  relation  to  said 
appointment."    It  seems  to  have  been  the  un- 


derstanding of  the  iNirtles  that  the  services 
rendered  in  relation  to  the  appointment  migat 
"be  chargeable  to  the  estate.  We  think  this  con- 
tract shows  quite  plainly  that  appellant 
agreed  as  an  individual  to  assume  and  pay  for 
these  services  in  the  amount  samed,  regard- 
less of  whether  they  were  to  the  estate  or  not 
The  Judgment  of  the  district  court  is  affirmed. 


HASPHAM  T.  WOETHINGTON  et  aL 
(Supreme  Court  of  Iowa.     Dec.  11,  1886.) 

JUDOMBNT  —  SATISrACTIOM  —  SaLB  DKDCB  EXKOU- 

Tiox — Revivau 

1.  A  sheriff's  return  on  an  ezecntion  recited 
only  that  on  a  certain  day  he  levied  on  land 
specifically  described,  and,  ou  a  subsequent 
dajr  named,  he  sold  said  land  to  the  judgment 
plaintiff,  naming  hun,  for  a  certain  sum,  which 
exceeded  the  amount  of  the  judgment.  There 
was  nothing  to  show  whether  the  costs  were 
paid,  or  what  further,  if  anything,  was  done 
under  the  sale.  Held  to  show  a  complete  sale, 
which  .satisfied  the  judgment;  and  that  Code, 
{  3088,  providing  uiat,  where  the  purchaser 
fails  to  pay  the  money,  plaintiff  may  proceed 
against  him,  otherwise  the  sheriff  shall  treat 
the  sale  as  a  nullity,  and  may  resell,  does  not 
apply. 

2.  In  an  action  to  cancel  a  judgment  and  a 
levy  on  and  sale  of  land,  it  appeared  that  such 
Judgment  had  been  satisfied  by  a  previous  sale 
of  land,  under  an  execution  issued  on  it,  and 
the  second  sale  was  void.  The  answer  alleged 
that  the  first  sale  was  abandoned,  and  no  trans- 
fer of  the  land  was  made.  It  asked  that  the 
judgment  be  renewed,  and  made  a  lien  on  the 
land,  and  that  the  sheriff  be  ordered  to  resell 
the  land,  if  the  court  found  the  second  sale 
void.  Held,  that  defendant  was  not  entitled 
to  tite  relief  asked,  even  if  the  allegation  of  the 
answer  was  true,  without  proceedings  to  set  the 
first  sale  aside. 

Appeal  from  district  court,  Wright  county; 
B.  P.  Blrdsall,  Judge 

Action  In  equity  to  cancel  a  certain  Judg- 
ment against  plaintiff  in  favor  of  defendant 
Worthington,  and  a  levy  and  sale  of  certain 
real  estate  under  an  execution  issued  there- 
on, and  to  quiet  the  title  to  said  real  estate 
in  the  plaintiff.  Decree  was  rendered  in  fa- 
vor of  the  plaintiff.  Defendants  appealed. 
Affirmed. 

McGrath  &  Bryan,  for  appellants.  Peter- 
son &  Huniprey,  for  appellee. 

GIVEN,  J.  1.  There  1»  no  controversy  as 
to  the  facts  of  this  case,  and  those  necessary 
to  be  considered  are  as  follows:  On  Febru- 
ary 7,  1877,  the  defendant  Worthington  ob- 
tained a  Judgment  against  plaintiff,  Hari>- 
ham,  for  $261.28,  with  interest  at  —  per  cent, 
per  annum,  and  for  $23.06,  attorney's  fees, 
and  $5.75,  costs.  On  September  18,  1878, 
Worthington  caused  a  general  execution  to 
issue  on  said  Judgment,  upon  which  return 
was  made  as  follows:  "This  execution  came 
Into  my  hands  for  service  on  the  19th  day  of 
September,  1878,  at  11  o'clock  a.  m.;  and  on 
the  24th  day  of  September,  1878,  I  levied 
upon  the  following  described  real  estate,  to 
wit:    The  N.  W.  %  of  N.  B.  %  of  See.  10, 
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Tp.  90,  rajige  No.  26  west  of  the  5th  P.  M., 
Iowa;  and  oa  tbe  24tb  day  of  October,  18TS, 
I  sold  said  land  to  W.  S.  Wortbiugton,  for 
$3,150.  N.  MalTln,  Sheriff."  It  does  not 
appear  what  further.  If  anything,  was  done 
under  this  execution  sale.  On  the  5th  daj 
of  December,  18&1,  the  defendant  Worthlng- 
ton  caused  another  general  execution  to  is< 
sue  on  said  Judgment,  which  was  placed  in 
the  hands  of  the  defendant  Bradfleld,  sher- 
iff, for  service.  The  sherilTs  return  shows 
that  on  the  6th  day  of  December,  1894,  he 
levied  said  execution  upon  40  acres  of  land, 
and,  aft^:  giving  tbe  notices  required,  did, 
on  the  8th  day  of  January,  1803,  sell  tbe  same 
to  W.  S.  Wortblngton  for  $786.64,  and  exe- 
cuted to  him  a  certificate  In  due  form,  "and 
that  I  have  said  money  now  in  court  to  ren- 
der the  said  W.  S.  Wortblngton  as  by  this, 
writ  I  am  commanded;  and  said  writ  I» 
returned  satisfied  In  full  by  said  sale."' 

2.  Plalatiff  contends  that  the  first  sale  wa» 
a  satisfaction  of  the  judgment,  and  tbere> 
fore  asl^s  that  it  and  the  second  sale  bo  can- 
celed. Defendant  Wortblngton  contends  thai: 
the  first  sale  wa«  abandoned,  and  therefiote 
the  judgment  was  not  satisfied,  and  that  be 
was  entitled  to  the  second  execution,  and  Is 
now  entitled  to  the  land  under  tbe  sale  made 
on  the  sectmd  execution.  Tlie  first  sale  was 
for  $3,lo0,  an  amount  sufficient  to  satisfy  the 
judgment,  and  it  must  be  held  to  have  satis- 
fied it,  unless  It  appears  that  said  sale  was, 
in  some  authorized  way,  set  aside.  It  does 
not  appear  whether  or  not  tbe  costs  were 
paid  under  tbe  first  sale,  nor  whether  a  sher- 
iff's certificate  or  deed  was  executed  In  pur- 
suance of  It,  but  it  Is  a  familiar  rule  that 
we  must  presume  that  tbe  sheriff  did  what 
tbe  law  required.  Defendants  cite  section 
3069  of  the  Code,  providing  that,  when  the 
purchaser  fails  to  pay  the  money,  the  plain- 
tiff may  proceed  against  him;  "otherwise, 
the  sheriff  shall  treat  the  sale  as  a  nullity, 
and  may  seU  tbe  property  on  the  same  day, 
or  after  a  postponement."  They  also  cite 
Reese  v.  Dobbins,  51  Iowa,  282,  1  N.  W.  &40, 
wherein  it  Is  held  that  where  the  plaintiff 
In  execution  Is  tbe  purchaser,  and  fails  to 
pay  costs,  the  sheriff  may  treat  the  sale  as 
a  nullity,  and  adjourn  it  until  another  day. 
In  this  case  the  sheriff  did  not  treat  that 
first  sale  as  a  nullity,  and  proceed  to  sell 
again,  but,  by  his  return,  treated  It  as  a  com- 
plete sale.  The  sheriff  having  so  treated-  it, 
we  must  presume  that  the  execution  plaintiff 
paid  tbe  costs,  and  that  the  sale  was  in  all 
respects  complete.  A  plaintiff  in  execution 
who  bids  In  the  property,  and  permits  a  re- 
turn of  the  sale  to  be  made,  cannot,  by  mere 
choice,  on  bis  part,  treat  tbe  sale  as  a  nulli- 
ty. If,  for  any  cause,  he  would  have  the 
sale  set  aside,  he  must  do  so  by  proper  pro- 
ceedings. In  Downard  r.  Crenshaw,  49 
Iowa,  296,  it  is  sold:  "We  conclude,  there- 
fore, where  real  estate  has  been  levied  on 
under  an  execution,  that  such  levy  must  be 
disposed  of  by  a  sale  or  abandoned,  as  pro- 


nided  bir  statutet  or  set  aside  by  ■  oeiurt^  be' 
fore  a  second  execution  can  issue,  except  as 
provided  in  section  3086  of  the  Code,  and 
other  property  levied-  on  and  soltL  It  fol- 
lows that  tbe  second  esecution,  and  all  pro- 
ceedings thereunder,  ia.vBt  be  set  aside."  It 
is-  further  said:  "In  tdte  case  at  bar  tbe 
plaintiff  In  execution  is  the  pmscbaser,  anil 
no  money  except  costs  was  to  be  paid;  anti 
it  would  seem  that  in  such  case-  tbe  execntioD 
debtor,  and  not  the  sheriff,  should  have  tlie 
right  to  elect  whether  the  sole  should  be  re- 
garded as  abrogated  or  not"  With  tbe  pre- 
sumptions that  arise  from  the  return  on  tlic 
first  execution,  we  must  hold  that  a  com- 
plete sale  was  made;,  that  the  judgment 
was  fully  satiafied  thereby;  and  that  plain- 
tiff Is  therefore  entitled  to  have  tbe  Judg- 
ment and  second  sale  canceled.  Defendants, 
in  their  a.n8wer,  say  that  said  first  sale  was 
abandoned;  that  no  transfer  of  tbe  land  has 
been  made;  and  aak  tltat  said  judgment  be 
renewed,  and  mode  a  lien  on  tlie  land,  and 
that  tbe  sheriff  be  ordered  to  resell  the  land, 
"if  the  court  find  that  said  sale  Is  void." 
We  do  find  that  the  second  sale  is  void, 
and,  It  may  be  true  as  alleged,  though  not 
proven,  that  no  transfer  of  the  land  ba» 
been  made  under  tbe  fljcst  aaJe;  yet  defend- 
ants are  not  entitled  to  the  celief  asked  mere- 
ly by  electing  to  abandon  a  strictly  legai 
sole.  Mr.  Wortblngton  is  not  entitled  to 
'such  relief  until,  by  proper  proceedings,  he 
has  that  first  sale  set  aside. 

Unch  is  said  in  tbe  olsadings  and  argu- 
ment as  to  plaintiff's  homestead  right  In  said 
land,  but.  In  the  view  we  take  of  tbe  case,  it 
Is  unnecessary  to  cotisider  that  subject 

For  the  foregoing,  reasons,.  w«  conclude  ttiat 
the  decree  of  the  district  court  Is  correct, 
and  it  is  therefore  afilcmed. 


BECKER,  et  al.  v.  CALDBRWOOD. 
(Supreme  Court  of  Iowa.     Dec  12,  1896.) 

UkUK—W.AHHAHtTI—AlGltO^  rOB.  PbiOC.  ' 

Plaintiff  advised  defendant,  »  farmer,  who 
wished  a  windmill,  to  buy  one  made  by  a  tbir<l 
party,  and  gave  him  a  circniar,  issued  by  such 
tbitd  ^arty,  guarantying  that-  it  would  not 
wreck  m  any  stonn  that  did  not  destroy  build- 
ings. Defendant  thereafter  agreed  to  bu7  a 
windmill  of  that  kind.  When  plaintiff  bepin 
to  set  it  up  on  defend«nt'»  f annt  he  Knve  him 
a  ciienlar,  issued  by  the  maker,  requiring  cer- 
tain questions,  to  be  answered  by  a  purcbasfr 
before  a  signed  guaranty  of  the  windmill  woiil<l 
be  issued.  Tlrese  questions  defendant  refnsp-i 
to  answer,  and  siso  refaaed  to  accept  the  nuU. 
or  to  pay  for  it,  unless  gn.araatied  aa  stated  in 
the  first  circular,  Betd,  that  an  action  for  the 
price  would  not  be  sustained. 

Appeal  from  district  court,  Scott  county: 
C.  M.  Waterman,  Judge. 

Action  on  a  contract  of  sale  and  an  accouot 
for  labor  performed.  The  following  state- 
ment of  facts  by  appellant  la  conceded,  with 
a  slight  modification,  to  be  correct;  and.  a» 
the  case  presents  a  legal  question  bas&l 
thereon,  we  give  It:   "Appellees,  during  ti)<> 
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year  1S84,  were  engaged  In  the  business  of 
driUmg  wells  and  selling  and  setting  up 
windmills.  Their  office  was  In  Le  Claire, 
Iowa.  Early  in  May,  1894,  appellant,  a  farm- 
er, living  near  !«  Claire,  called  upon  Becker, 
Clark  &  Stone,  desiring  to  buy  a  windmill. 
Mr.  Becker  recommended  a  mill  called  the 
'Aennoter,'  and  during  the  cony««atlon 
handed  Calderwood  a  circular,  issued  by  the 
Aermoter  Company,  manufacturers  of  the 
Aennoter,  and  stated  to  him  that  he  knew 
this  firm  to  be  a  reliable  firm;  that  anything 
they  guarantied— anything  they  said  they 
wonld  do  1b  that  circular— they  would  do. 
Becker  toM  Calderwood  to  take  the  circular 
home  and  read  it.  Among  other  things  stat- 
ed in  this  circukur  was  the  following:  'We 
gimranty  the  aermotor  and  tower  not  to 
wreck  in  any  storm  that  does  not  destroy 
buildings,  and  we  also  guaranty  that  our  8- 
foot  wheel  is  the  full  equal  of  any  wooden 
10-foot  wheel.  •  •  •►  Mr.  Calderwood  took 
the  circular  home  and  read  it,  and  about  the 
middle  of  May,  1884,  he  went  back  to  Becker's 
office,  and  ordered  an  8-feot  aemoiter  and  60- 
foot  steel  tilting  tower,  agreeing  to  pay  |107 
for  same,  appellees  to  set  up  the  mill  on  lijl» 
farm,  be  to  pay  30  cents  iier  bour  for  the 
time  consumed  by  appellees  in  setting  it  up. 
About  June  1,  180o,  appellees  brought  the 
aermoter  and  tower  to  appellajif  s  farm,  and 
began  setting  ft  up.  That  nigbt  Clark  (one 
of  the  I4>pelleee)  handed  Calderwood  a  cir- 
cular letter,  which  he  said  had  come  wtth  the 
mlU.  This  letter  read  as  foUo^s:  'To  the 
Purchaser:  If  you  wish  to  obtain  a  signed 
guaranty  on  this  outfit,  fill  out  this  blank  in 
full  and  retnm  Immodlately.  If  the  oobSt 
is  properly  erected,  we  will  forward  you  a 
guaranty  under  the  official  signature  and  seal 
of  the  Aermoter  Company.  If  everything 
has  not  been  pK^erly  done,  we  wUl  make  it 
our  bueinees  to  see  that  it  is  attemled  to  at 
once^  No  guaranty  after  this  date  (Feby.  IB, 
1894)  on  our  goods  is  official,  which  does  not 
bear  the  signature  and  seal  of  the  Aermoter 
Company.  To  obtain  such  guaranty,  all  the 
information  aaknd  far  below  must  be  for- 
warded within  30  days  after  the  outfit  Is 
erected.  [Signed]  Aermoter  Co.,  12th  -and 
Rockwell  Sts.,  Chicago,  Ills.'  Then  follows 
a  list  of  questions,  among  which  is  the  fol- 
lowing: 'Is  the  aermoter  15  feet  above  sur- 
rounding wind  obstructions  within  400  feetT" 
This  question  Mr.  Calderwood  must  have  an- 
swered in  the  negative,  if  at  all.  Next  morn- 
ing lie  said  to  Mr.  Clark:  'I  don't  want  that 
mllL  I  ean't  answer  those  questions,  and  I 
don't  want  you  to  put  the  mill  up.'  Mr.  Cal- 
derwood then  wrote  to  the  Aermoter  Compa- 
ny, and  they  answered  him,  in  substance, 
that  they  would  not  give  any  warranty  upon 
the  mill  unless  it  was  erected  1^  feet  above 
snrroonding  wind  obstructions.  Mr.  Calder- 
wood refused  to  accept  the  mill,  or  to  pay  for 
it,  unless  it  was  warranted  by  the  manufac- 
turers as  stated  in  the  circular  hereinbefore 
referred   to,  and  notified  Becker,   Clark   & 


Stone  to  remove  it  from  his  farm,  and,  upon 
their  failure  so  to  do,  he  took  dowa  the  mUl 
and  stored  it  They  sued  for  agreed  price 
of  mill  and  $6  additional  for  labor  in  setting 
it  up.  Appellant  counterclaimed,  as  shown 
in  the  answer  and.  counterclaim.  Upon  the 
close  of  defendant's  evidence,  the  court  di- 
rected the  J4U7  to  return  a  verdict  for  plaiif- 
tiffs,  In  accordance  with  snich  direction,  for 
the  amount  claimed.  Judgment  was  after- 
wards rendered  upon  said  verdict,  from 
which  defendant  has  appealed."    Reversed. 

Cook  &  Dodge,  for  appellaiit  Becker  & 
Thuenen,  for  appeQees. 

GRANGER,  3.  The  modification  of  the 
statement  suggested  by  appellees  is  only  that 
the  agreement  to  erect  the  mill  was  not  a 
part  of  tlsue  contract  of  purchase;  but  we 
think  it  appears  from  the  record,  without 
dispute,  that  the  contract  of  purchase  includ'- 
ed  that  of  erecting  the  mill  for  a  compensa^ 
tlon  stated.  It  is  to  be  understood  that  the 
sale  was  made  by  the  plaintiff  on  the  guaian^ 
ty  of  the-  Aermoter  Company.  Appellees  pre-^ 
Bent  the  qiuestion  for  consideration  as  toU 
lows:  "The  only  question  in  this  case  is. 
whether,  at  the  time  Calderwood  attempted 
to  rescind  the  contract  of  purchase,  he  waa 
the  owner  of  the  windmill  in  question  under 
such  a  warranty  as  the  circular  given  him 
by  Becker  promised."  Appellees  then  pre- 
sent their  cootentioa  in  these  words:  "Ap- 
pellees contend  that  the  statement  in  the  cir- 
cular constituted  the  warranty,  and  nottiing 
in  said  circular  contained  could  be  construed 
to  mean  that  the  Aermoter  Company  would 
give  any  other  kind  of  warranty  with  its  milk 
than  such  as  was  eontaloed  in  the  circular." 
It  Is  said  to  be  appellees'  thought  that  as  the- 
Aermoter  Company  had  issued  its  eircuUu:, 
with  the  teems  of  it»  warranty,  and  the  ap- 
pellant bad  made  bis  contract  upon  the  terms 
of  the  warranty  in  the  circular,  the  sale  be- 
came conclusive  between  the  parties  to  it, 
regardless  of  whether  the  Aermoter  Compa- 
ny will  comply  or  not  In  other  words,  that, 
if  the  company  now  seeks  to  impose  new  con- 
ditions, it  can  in  no  way  affect  appeUees.  It 
is  doubtless  true  that  no  new  conditiona 
could  be  imposed  after  the  contract  was  com- 
plete, which  we  understand  to  be  when  the 
mill  was  ordered.  But  Is  there  an  attempt 
to  impose  new  conditions?  As  we  under- 
stand, appellant  only  asked  that  the  guaranty 
contained  in  the  circular  be  signed  or  become 
binding  on  the  company.  But  appellees  con- 
tend that  the  circular  itself  waa,  hi  legal  ef- 
fect, a  proposition  to  any  person  desiring  to 
purchase,  and  that  the  purchase  from  ap- 
pellees was  an  acceptance  of  the  proposition 
of  guaranty  by  the  company,  and  bound  it  so 
that  the  contract  of  guaranty  became  com- 
plete. The  mill  in  question  was  a  windmill, 
and  wind  was  to  be  the  motive  power.  The 
contract  of  guaranty  is  silent  as  to  how  It 
was  to  be  placed  in  order  that  it  might  be 
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operated  by  the  wind  and  In  the  way  It  was 
guarantied  to  operate.  It  cannot  properly  be 
said  that  the  company  made  Its  guaranty  re- 
gardless of  the  place  where  the  mill  might 
be  set  Let  us  suppose  the  company,  Instead 
of  plaintiffs,  had  made  the  contract  wltb 
Calderwood,  and  given  the  same  guaranty, 
with  nothing  said  as  tocondltlons  that  should 
surround  the  mill  to  make  It  accessible  to 
the  wind.  It  Is  a  matter  of  common  knowl-' 
edge  that  there  must  be  some  degree  of  fa- 
vorable conditions.  The  company  would  be 
presumed  to  know  the  conditions  on  which 
it  designed  to  place  Its  guaranty  in  this  re- 
spect. A  purchaser  would  not  be  so  pre- 
sumed. Now,  if  the  company  had  come  to 
place  the  mill,  and  found  the  conditions  not 
as  they  should  be  so  that  It  could  give  the 
guaranty,  could  it  deny  the  guaranty,  and 
still  «iforce  the  contract  of  sale?  If  not, 
why?  Be<^ause  the  guaranty  was  a  part  of 
the  contract  of  sale,  and  ,the  denial  of  the 
guaranty  Is  not  because  of  a  default  on  the 
part  of  the  purchaser,  but  because  the  com- 
pany, in  making  Its  contract,  did  not  take 
notice  or  inform  itself  of  the  conditions  un- 
der which  It  must  perform,  and  withheld 
from  the  purchaser  such  conditions,  so  that 
he  had  no  knowledge  of  them.  A  right  of 
the  company  to  recover  under  such  circum- 
stances would  not  be  claimed.  How  does  the 
case  differ  as  to  the  plaintiffs?  They  pur- 
chased the  mill  on  their  own  account,  and 
then  sold  it  to  the  defendant,  u%lng  the  guar- 
anty In  question,  and  making  It  a  part  of  its 
contract.  They  stood  as  the  company  would, 
if  it  had  made  the  sale,  In  the  respect  of  pla- 
cing the  mill  so  that  it  might  meet  the  test 
of  the  guaranty.  The  abstract  discloses  that 
there  was  to  be  a  x)erlod  of  30  days  In  which 
to  make  the  test,  and.  If  not  satisfactory,  the 
mill  could  be  returned,  and  the  company 
would  pay  freight  both  ways.  This  provision 
ts  a  part  of  the  contract  between  these  par- 
ties. If  plaintiffs*  contention  is  correct,  they 
had  the  right  to  place  the  mill,  without  re- 
gard to  the  conditions  under  which  the  guar- 
anty would  attach,  demand  and  receive  tlielr 
pay,  and  leave  the  defendant  to  a  remedy 
against  the  company.  AVe  think  that,  when 
the  plaintiffs  assumed  to  use  the  circular 
containing  the  proposed  guaranty,  as  to  mat- 
ters not  expressed  therein,  and  which  were 
essential  to  Its  proper  use,  they  stood  as 
would  the  company  Itself  in  using  it;  that  is, 
they  win  be  presumed  to  have  the  knowl- 
edge of  the  company  In  such  respects,  and 
be  subject  to  the  same  rule  as  to  right  of  re- 
covery. The  misapprehension  Is  In  the 
thought  that  defendant  is  seeking  a  change 
in  the  terms  of  the  guaranty.  He  is  not  His 
contract  was  for  a  mill  on  his  farm  to  which 
the  guaranty  would  apply.  Plaintiffs  en- 
gaged to  erect  the  mill,  and  when  they  have 
so  performed  that  the  guaranty  attaches, 
then  their  claim  will  be  more  tenable,  for 
then  there  will  be  contractual  relations  be- 
tween the  company  and  defendant     Until 


that  time  there  Is  no  such  relation.  We  are 
not  referred  to,  nor  are  we  able  to  find,  a 
case  wltb  similar  facts.  The  judgment  U  re- 
versed. 


CASE  V.  CHICAGO,  M.  &  ST.  P.  EY.  CO. 

(Supreme  Court  of  lows.     Dec.  12,  1896:) 

Railkoad  Crossing— Failcbb  to  Oive  Sioxal— 

CONTHIBUTOKT  MEOI.IGEXCE— SPECIAL  VeKDICT. 

A  general  verdict  for  plaintiff  for  injuries 
caused  oy  failare  of  a  locomotive  approaching 
a  highway  to  give  signals  at  the  distance  there- 
from required  by  Acta  20th  Gen.  Aasem.  c.  104, 
J  1,  whereby  plaintiff's  horse  approached  near 
the  railroad,  and  became  f  righteued,  is  not  over- 
come by  special  findings  that  plaintiff  did  not 
look  or  listen  for  a  train  before  reaching  an 
opening,  1S4  feet  from  the  railroad,  in  a  hedge 
extending  along  the  side  of  the  highway,  and 
that  there  was  a  place  between  sach  opening 
and  plaintiff's  house  (the  distance  not  being 
shown)  at  which  plaintiff  could  have  known  of 
the  approach  of  the  train  if  she  had  looked  and 
listened. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Applegate,  Judge. 

Action  at  law  to  recover  damages  for  i>er- 
sonal  injuries  alleged  to  have  been  caused  by 
negligence  on  the  part  of  the  defendant. 
There  was  a  trial  by  jury,  and  a  verdict  for 
the  plaintiff  In  the  sum  of  $50.  Special  find- 
ings were  returned  by  the  Jury,  upon  which 
the  court,  on  the  motion  of  the  defendant,  ren- 
dered Judgment  in  Its  favor  for  costa.  Tlie 
plaintiff  appeals.    Reversed. 

Shortley  &  Harpel,  for  appellant.  Edmund 
Nichols,  for  appellee. 

ROBINSON,  J.  The  petition  aUeges  that  a 
railway  owned  and  operated  by  the  defend- 
ant crosses  a  public  highway  a  short  distance 
east  of  the  city  of  Perry;  that  on  the  7th  day 
of  June,  1894,  while  the  plaintiff  was  on  her 
way  to  Perry,  riding  in  a  buggy  drawn  by  a 
single  horse,  and  approaching  from  the  north 
the  crossing  described,  &  train  of  the  defend- 
ant passed  over  the  crossing  from  the  east; 
that  the  employ^  of  the  defendant,  who  were 
operating  the  locomotive  engine  of  the  train, 
neglected  and  omitted  to  sound  the  whistle 
at  least  60  rods  before  reaching  the  crossing, 
and  failed  and  neglected  to  continuously  ring 
the  bell  on  the  engine  for  that  distance  in  ap- 
proaching and  passing  the  crossing.  The  pe- 
tition further  alleges  that,  by  reason  of  the 
failure  to  sound  the  whistle  and  ring  the  bell, 
the  plaintiff  was  unaware  of  the  approach  of 
the  train  until  so  near  the  crossing  that  her 
horse  became  frightened  and  unmanageable, 
causing  her,  while  endeavoring  to  controF  the 
horse,  to  be  thrown  on  and  against  a  w<heel 
of  the  buggy,  thus  causing  certain  injuries, 
which  are  described,  and  for  which  she  seeks 
to  recover.  The  petition  also  alleges  that  the 
plaintiff  did  not,  by  negligence  on  her  yart, 
contribute  to  the  accident  and  resulting  In- 
juries. The  answer  contains  a  general  denial, 
and  pleads  contributory  negligence  on  the 
part  of  the  plaintiff.    The  evidence  submftted 
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on  the  trial  Is  not  set  out,  but  the  abstract 
alleges  that  the  plaintiff  introduced  testimo- 
ny tending  to  sustain  the  Issues  on  her  part, 
and  showed  that,  at  the  time  of  the  accident, 
there  was  a  willow  hedge  on  the  east  side  of 
the  highway,  over  which  she  was  passing; 
that  the  hedge  extended  from  the  north  line 
of  the  defendant's  right  of  way  a  distance  of 
31  tods;  that  there  was  an  opening  in  the 
hedge  of  about  12  feet  in  length,  134  feet 
north  of  the  track,  where  It  Intersected  the 
highway;  that  at  the  time  of  the  accident  the 
plaintiff  was  approaching  the  crossing  In 
question  from  the  north,  and  the  train  was 
approaching  It  from  the  east.  The  special 
findings  of  the  Jury  are  shown  by  interroga- 
tories submitted  to  It,  and  the  answers  there- 
to, as  follows:  "Int.  1.  Was  there  a  point 
north  of  the  opening  In  the  hedge  at  which 
plaintiff  conld  have  seen  the  approaching 
train?  Answer.  No.  Int.  2.  Did  the  plaintiff 
listen  for  a  train  from  the  east  at  any  time 
l>efore  reaching  the  opening  In  the  hedge? 
.\nswer.  No.  Int  8.  Did  the  plaintiff  look 
for  a  train  from  the  east  at  any  time  before 
reaching  the  opening  in  the  hedge?  Answer. 
No.  Int.  4.  How  far  east  of  the  tiigbway 
crossing  was  the  engine  when  the  whistle 
was  blown  and  the  bell  rung?  Answer.  Less 
than  sixty  rods.  Int  5.  Was  there  a  place  ou 
the  highway  between  the  opening  In  the 
hedge  one  hundred  thirty-four  feet  nordi  of 
the  track  and  plaintiffs  residence,  at  which 
plaintiff  could  have  known  of  approaching 
train  if  she  had  looked  and  listened?  An- 
swer. Yes."  The  grounds  of  the  motion  for  a 
Judgment  on  the  special  findings  were  stated 
as  follows:  "(1)  The  special  findings  are 
manifestly  Inconsistent  with  the  general  ver- 
dict, and  in  direct  conflict  therewith.  (2) 
That  the  special  findings,  taken  in  connection 
with  the  pleadings,  show  conclusively  that 
the  defendant  Is  entitled  to  Judgment  (3) 
The  special  findings  of  the  Jury  show  atlirm- 
atlvely  facts  which  defeat  plaintiff's  right  of 
recovery.  (4)  The  special  findings  affirma- 
tively show  the  plaintiff  to  have  been  guilty 
of  negligence  contributing  to  the  injury  com- 
plained of." 

Section  1  of  chapter  KM  of  the  Acts  of  tlie 
2(Hh  General  Assembly  requires  that  a  bell 
and  a  steam  wUIstle  be  plncod  on  each  loco- 
motive engine  operated  on  any  railway  in 
this  state,  and  that  the  whistle  "be  twice 
sharply  sounded  at  least  60  rods 'before  a 
highway  crossing  is  reached,  and  after  the 
sounding  of  the  whistle  the  bell  shall  be  rung 
continnously  until  the  crossing  is  passed. 
•  •  •"  The  statement  of  the  abstract  in  re- 
gard to  the  evidence,  and  the  fourth  special 
finding,  show  that  this  requirement  was  not 
observed,  and  that  the  defendant  was  in  that 
respect  negligent.  When  the  special  findings 
of  a  Jury  are  inconsistent  with  Its  general 
verdict,  the  former  control,  and  Judgment 
may  be  rendered  accordingly.  Code,  {f  2809, 
2888.  But  it  is  only  when  the  special  findings 
are  manifestly  Inconsistent  with  the  general 


verdict  that  the  latter  can  be  set  aside,  and 
Judgment  be  rendered  on  the  former.  John- 
son V.  MiUer,  82  Iowa,  697,  47  N.  W.  903,  and 
48  N.  W.  1081;  Conners  v.  BaUway  Co.,  71 
Iowa,  492,  32  N.  W.  4B5;  Coffman  v.  Railway 
Co.,  90  Iowa,  462,  67  N.  W.  955.  Ordinarily, 
It  is  the  duty  of  a  person  about  to  cross  a 
railway  track  to  look  for  an  approaching 
train,  or.  If  the  view  be  olwtructed,  to  listen 
for  It  at  a  reasonably  safe  distance  from  the 
crossing,  and  the  failure  to  do  so  is  negli- 
gence. Schaefert  v.  Railway  Co.,  62  Iowa, 
626,  17  N.  W.  893;  Haines  v.  Railroad  Co.,  41 
Iowa,  231;  Nixon  v.  Railway  Co.,  84  Iowa, 
331,  51  N.  W.  158.  But  there  are  excepUons 
to  this  rule.  It  was  said  in  the  caae  last  cited 
that  "the  traveler  may  be  placed,  without  bis 
fault.  In  some  dilemma,  some  place  of  danger, 
where  the  exigencies  of  his  situation  and  an 
emergency  may  excuse  him  from  going  on 
the  track  without  looking  and  listening." 

The  special  findings  show  that  there  was  a 
place  on  the  highway,  between  the  opening 
in  the  hedge,  131  feet  north  of  the  track,  and 
the  plalntlfTs  residence,  at  which  she  could 
have  known  of  the  approaching  train  had  she 
looked  and  listened  for  it,  but  the  distance  of 
that  place  from  the  track  is  not  shown.  It 
may  have  been  so  far  away  that  reasonable 
prudence  did  not  require  the  plaintiff  to  look 
and  listen  there.  It  cannot  be  said,  as  a  mat- 
ter of  law,  that  she  was  negligent  in  not  look- 
ing or  listening  for  the  train  before  she  reach- 
ed the  opening  in  the  hedge  near  the  track. 
The  fact  that  it  would  have  been  possible  for 
the  plaintiff  to  have  seen  or  heard  the  ap- 
proaching train  before  she  reached  that  open- 
ing does  not  show  that  she  was  negligent  in 
falling  to  look  or  listener  it  Hamilton  v. 
Railroad  Co.,  36  Iowa,  40.  Pacts  which  the 
special  findings  do  not  disclose  may  have 
shown  that  reasonable  care  on  bet  part  did 
not  require  her  to  do  either.  The  Court  char- 
ged the  Jury  at  considerable  lengrth  in  regard 
to  the  care  which  the  plaintiff  was  required 
to  prove  that  she  had  exercised  to  entitle  her 
to  recover,  and  the  general  verdict  shows  that 
the  Jury  found  that  she  did  not,  by  her  negli- 
gence, contribute  to  the  accident  In  our 
opinion,  the  special  findings  do  not  show  that 
she  was  negligent  It  may  be  that  the  evi- 
dence showed  that  she  was,  but,  if  so,  it  did 
not  authorize  a  Judgment  against  her  on  the 
special  findings,  but  only  a  new  trial.  We 
conclude  that  the  district  court  erred  in  sus- 
taining the  motion  of  tlie  defendant  for  Judg- 
ment.    Reversed. 


GRAFF  V.  ADAMS  et  al. 
(Supreme  Court  of  Iowa.     Dec.  12,  1896.) 

Seconuart  EviDKVCE—  Notes— Action-  on— 
Practick. 

1.  A  written  agreement  may  be  proven  by 
copy,  unless  objection  is  made  on  the  ground 
that  the  copy  is  not  the  best  evidence,  or  that 
proof  of  the  loss  of  the  original  has  not  been 
shown. 
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2.  Where,  in  ao  action  on  a  porchAse-price 
note  by  the  holder,  claiming  to  be  a  bona  fide 
purchaser  for  valne  before  maturity,  defendant 
denies  sach  claim,  and  defends  on  the  ground 
of  a  breach  of  varranty  in  the  sale,  the  court 
may  admit  evidence  on  the  question  of  breach 
of  warranty  without  first  submitting  to  the  jury 
the  question  whether  plaintiff  waa  a  bona  fide 
purchaser. 

3.  The  bnrden  is  on  the  maker  of  a  note  to 
show  that  the  holder  thereof  is  not  a  bona  fide 
purchaser. 

4.  The  presumption  that  a  note  was  not  ne- 
gotiated until  after  maturity,  arising  from  the 
fact  that  it  was  in  the  hands  of  an  agent  of  the 
payee  after  that  time,  is  overcome  by  the  direct 
testimony  of  the  holder  that  he  purchased  the 
same  before  maturity,  corroborated  by  the  tes> 
timony  of  the  treasurer  of  the  payee. 

Appeal  trom  district  court,  Hardtn  cormty; 
Ben.  P.  Blrdsall,  Judge. 

Action  at  law  to  recover  an  amount  alleged 
to  be  due  on  a  promissory  note.  There  was 
a  trial  by  Jury,  and  a  verdict  and  Judgment 
for  the  defendants.  The  plaintiff  appeals. 
Reversed. 

Huff  &  Want,  for  appellant  Albrook  & 
Lundy,  for  appellees. 

ROBINSON,  J.  The  note  in  suit  was  giv- 
en on  the  10th  day  of  August,  1892,  for  the 
sum  of  $300,  and  was  payable  on  the  1st  day 
of  January,  18^  with  Interest  thereon  at  the 
rate  of  10  per  cent,  per  annum.  It  was  one 
of  three  notes,  for  $300  each,  given  by  the 
defendants  E.  B.  Adams  and  J.  R.  Chance  to 
O.  Aultman  &  Ca  for  an  engine,  separator, 
stacker,  and  tank.  Of  the  other  notes,  one 
was  payable  on  the  1st  day  of  January,  1893, 
and  one  on  the  1st  day  of  January,  18^.  The 
making  of  the  notes  is  admitted  by  the  de- 
fendants, but  tlieythilege  that  the  property 
for  which  they  were  given  was  sold  to  them 
with  a  special  written  warranty,  which  has 
been  broken;  that  by  reason  of  defects  In  the 
property,  which  were  covered  by  the  war- 
ranty, it  is  worthless  to  the  defendants;  that, 
when  the  defects  were  discovered,  the  de- 
fendants offered  to  return  the  property  to  C. 
Aultman  &  Co. ;  that  it  was  then  agreed  that 
the  defendants  should  retain  the  property 
and  make  such  payments  thereon  as  they 
could,  and  that  C.  Aultman  &  Co.  would  re- 
pair the  machine  for  the  next  season,  and 
make  it  work;  that  the  defendants,  in  pur- 
suance of  that  agreement,  paid  to  the  com- 
pany $100,  but  that  It  wholly  failed  to  per- 
form Its  agreement  to  make  the  machine 
work,  and  that  it  is  absolutely  without  value, 
and  Is  held  by  the  defendants  as  the  pioper- 
ty  of  the  company.  The  defendants  further 
allege  that  the  company  did  not  transfer  the 
note  in  suit  until  after  it  was  due. 

1.  The  plaintiff  complains  of  the  admission 
In  evidence  of  a  copy  of  the  warranty  on 
which  the  defendants  rely.  The  answer 
avers  that  the  orlgrinal  had  never  been  in  the 
possession  of  the  defendants.  On  the  trial 
they  showed  that  the  original  had  never  been 
delivered  to  them,  but,  without  proving  Its 
loss,  and  without  showing  that  they  w^re 


unable  to  produce  It,  offered  a  copy  tn  evi- 
dence. The  plaintiff  objected  to  it  on  the 
ground  that  the  defendants,  in  their  answer 
and  counterclaim,  did  not  rely  upon  it,  and 
because  the  plaintiff  was  an  innocent  pur- 
chaser of  the  note  for  value  before  maturity. 
It  was  not  objected  that  the  copy  was  not 
the  best  evidence,  nor  that  the  proper  founda- 
tion for  its  Introduction  had  not  been  laid. 
The  defense  was  based  on  the  written  war- 
ranty, and  it  was  competent.  In  the  absence 
of  proper  objection,  to  prove  that  by  a  copy. 
Whether  the  plaintiff  was  an  Innocent  pur- 
chaser of  the  note  was  a  controverted  ques- 
tion, to  be  determined  on  all  the  evidence 
which  was  relevant  to  it;  and  the  ground  of 
objection  which  attempted  to  raise  it  was 
not  well  taken. 

2.  Complaint  is  also  made  of  rulings  of  the 
court  which  permitted  the  defendants  to 
show  the  alleged  breach  of  warranty  and 
the  negotiations  and  agreements  of  the  par- 
ties In  regard  to  It  We  do  not  find  any  er- 
ror In  such  rulings.  The  breach  of  warranty 
was  wholly  Immaterial  If  the  plaintiff  was 
an  innocent  purchaser  of  the  note,  before 
due,  for  a  valuable  consideration;  otherwise, 
it  was  not  and  the  court  could  not  deter- 
mine, until  the  evidence  was  offered,  wheth- 
er it  would  be  sufficient  to  require  the  ques- 
tion in  regard  to  the  character  of  the  plain- 
tiff's alleged  purchase  to  be  submitted  to  the 
Jury.  It  was  within  the  power  of  the  court 
to  receive  evidence  on  both  branches  of  the 
defense  as  It  was  offered  by  the  defendants. 

3.  The  appellant  complains  of  the  third  par- 
agraph of  the  charge  to  the  Jury.  It  was  er- 
roneous, in  that  the  plaintiff  was  named, 
when  G.  Aultman  &  Gow  was  Intended,  in  re- 
ferring to  the  alleged  warranty  and  the  offer 
of  the  defendants  to  return  the  machine. 
The  error  was  clerical,  and.  In  view  of  oth- 
er porti<»kB  of  the  charge,  could  not  have  mis- 
led the  Jury;  and.  In  fact,  was  of  a  nature 
to  benefit  the  plaintiff.  However,  It  should 
be  corrected  In  case  of  another  trial. 

4.  Did  the  evidence  warrant  the  verdict? 
The  burden  was  on  the  defendants  to  estab- 
lish the  alleged  warranty,  and  the  breach 
thereof,  and  their  right  to  return  the  ma- 
chine to  the  company;  and  we  are  of  the 
opinion  that  the  evidence  with  respect  to 
that  issue  was  sufflcl^it  to  require  that  It  be 
submitted  to  the  Jury.  The  burden  was  also 
on  the  defendants  to  show  that  the  plain- 
tiff was  not  an  innocent  purchaser  of  the 
note,  before  it  was  due,  for  a  valuable  con- 
sideration. Trustees  v.  Hill,  12  Iowa,  476. 
We  think  they  have  failed  to  make  the  re- 
quired proof.  What  they  show  in  regard  to 
that  Issue  is  as  follows:  C.  E.  Albrook  testi- 
fied that  a  representative  of  C.  Aultman  & 
Co.  called  at  bis  office  in  the  latter  part  of 
the  year  1803,  or  the  first  part  of  the  year 
1884,  twice,  and  had  in  his  possession  notes. 
Albrook  thinks  the  first  call  was  In  Septem- 
ber or  October,  1893,  and  that  the  second 
was  In  January,  1894;  that,  when  the  repre- 
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•entatlTe  called  the  last  ttme,  be  bad  the 
three  notes  given  to  tbe  company  by  the  de- 
fendants, two  of  which  were  then  doe;  that 
tbe  witness  had  been  coHectlng  on  account  of 
tbe  company  for  several  years,  and  that  tbe 
representative  called  to  leave  tbe  three  notes 
for  collection;  that  the  witness  refused  to 
receive  them,  because  he  had  been  consulted 
by  the  defendants  with  reference  to  their  de- 
fense to  them,  but  that  other  notes  were  left 
with  blm.  The  witness  did  not  know  tbe 
name  of  the  agent,  but  had  seen  him  several 
times.  There  was  nothing  to  show  the  au- 
thority of  the  agent,  excepting  the  fact  that 
he  had  notes  which  had  been  made  to  O. 
Aultman  &  CSo.,  some  of  which  he  left  with 
-the  witness.  It  does  not  appear  that  be 
made  any  representations  In  regard  to  the 
ownership  of  the  notes,  and  bis  statements 
with  respect  to  h}8  own  anthorlty  as  agent 
would  not  have  been  competent.  Albrook 
does  not  state  whether  the  blank  Indorse- 
ment by  the  company  which  now  appears  on 
the  note  was  there  when  he  thinks  he  saw  it; 
and  the  only  evidence  of  ownership  which 
his  testimony  discloses  Is  that  a  person  who 
In  some  manner  represented  the  company 
bad  tbe  note  In  suit  in  his  possession  after 
■It  was  due,  and  desired  to  leave  It  for  col- 
lection. It  Is  also  shown  that  the  company 
commenced  an  action  against  tbe  defendants, 
which  was  pending  In  the  Hardin  district 
court  at  the  February,  1894,  term,  tbe  peti- 
tion in  which  purported  to  seek  a  recovery  on 
the  three  notes  the  defendants  had  made  to 
the  company,  and  the  foreclosure  of  a  chat- 
tel mortgage  given  to  secure  their  payment. 
That  action  was  dismissed  on  the  7th  day  of 
March,  18M,  without  prejudice.  It  is  ex- 
plained by  H.  L.  Huff  and  George  W.  Ward, 
tbe  attorneys  for  tbe  company  who  brought 
the  action,  as  follows:  Huff  states  that,  a 
«bort  time  before  the  eth  day  of  February, 
1894,  when  the  action  was  commenced,  he  re- 
ceived tbe  first  of  the  three  notes  given  by 
the  defendants,  with  the  chattel  mortgage, 
from  a  person  who  he  supposed  was  the 
agent  of  the  company,  but  that  the  note  in 
controversy  In  this  action  was  not  received 
until  about  the  2d  day  of  March  following, 
and  that  It  was  then  received  from  tbe  plain- 
tiff, ^ard  was  absent  at  the  time  the  note 
and  mortgage  were  left  with  Huff,  and  on 
his  return  he  was  directed  by  Huff  to  pre- 
pare tbe  papers  necessary  to  recover  the 
amonnt  of  the  three  notes  and  to  foreclose 
the  mortgage,  but  tha^;  only  one  note,  the 
first  of  the  three,  was  then  in  his  possession, 
and  that  he  prepared  copies  of  the  others 
from  that  one.  He  wrote  for  the  other  two 
notes,  but,  not  receiving  them,  the  action 
was  dismissed.  This  testimony  Is  not  con- 
tradicted by  any  one,  and  must  be  taken  as 
true,  although  the  petition  in  the  action  dls- 
inlssed  was  verified  by  Ward,  and  he  stated 
In  tbe  verification  that  the  papers  on  which 
the  action  was  brought  were  in  his  posses- 
sion.   That  was  not  correct,  yet  It  Is  explain- 


ed In  the  manner  stated.  There  Is  no  other 
evidence  which  tends  to  show  that  the  note 
In  suit  was  in  the  possession  of  or  owned  by 
the  company  after  maturity.  If  It  be  true 
that  one  of  its  agents  had  possession  of  the 
note  after  due,  that  fact,  unexplained,  would 
authorize  a  presumption  of  continued  own- 
ership; but  the  note  was  secured  by  a  mort- 
gage which  also  secured  at  least  one  other 
note  owned  by  the  company,  and  the  agent 
may  also  have  acted  for  the  plaintiff  In  offer- 
ing the  note  In  suit  to  Albrook  for  collection. 
If  that  was  done.  To  rebut  the  evidence  for 
the  defendants,  and  to  prove  ownership  of 
the  note  in  suit,  the  plaintiff  testified  that 
he  purchased  It  of  the  company  in  Januaiy, 
1883,  and  that  he  paid  It  therefor,  at  the  time 
of  the  purchase,  $306;  that  he  had  purchased 
similar  papers  from  the  company  for  20 
years,  and  that  he  made  the  purchase  In  the 
usual  course  of  business;  that  he  had  no 
knowledge  of  any  defense  to  the  note,  or 
warranty  of  property,  but  made  the  purchase 
in  good  faith  and  In  the  usual  way.  T.  D. 
Cimnlngham,  cashier  of  a  bank  of  which  the 
plaintiff  is  president,  and  Melville  B.  Cox, 
treasurer  of  C.  Aultman  &  Co.  In  January, 
1893,  fully  corroborate  the  plaintiff,  stating 
In  positive  and  direct  terms  that  he  pur- 
chased the  note  of  the  company  In  January, 
1893.  Cox  states  that  the  consideration  paid 
by  the  plaintiff  for  the  note  was  about  $306. 
This  testimony  was  sufficient  to  overcome 
any  presumption  of  ownership  which  might 
arise  from  the  possession  of  the  ilote  by  an 
agent  of  the  company  in  January,  1894,  un- 
der the  circumstances  stated. 

We  conclude  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and  the  Judgnment  of 
the  district  court  is  therefore   reversed. 


PEATMAN  et  al.  v.  CBNTBRVIIiLB 

LIGHT,  HEAT  &  POWER 

CO.  et  ai. 

(Supreme  Court  of  Iowa.     Dee.  11,  1896.) 

ConpoHATioN — Note — BioSATtTte  of  Bechetakt — 
Default  Ji'tigmest  —  Fkacd  of  Directchm  — 
Bonds— CxuEss  of  Isdebtedsess — Stockhold- 

EKS — MlNOKITT. 

1.  Under  by-laws  which  require  all  contracts 
and  agreements  entered  into  by  the  corpomtlon 
to  be  signed  by  the  president,  and  also  require 
tbe  secretary  to  issue  and  countersign  all  orders 
drawn  on  the  treasury,  the  signature  of  the  sec- 
retary is  not  essential  to  the  validity  of  a  note 
made  by  the  corporation,  and  signed  by  the 
president. 

2.  Where  the  minority  of  the  stockholders  of 
a  corporation  move  for  tbe  appointment  of  a  re- 
ceiver, on  the  ground  of  mismanagement,  in 
that  the  board  of  directors  had  authorized  a  de- 
fense to  be  made  to  an  action  on  the  corpora- 
tion's note,  but  tliat  default  was  fraudulently 
made,  fraud  will  not  be  presumed  where  it  is 
not  shown  that  a  defense  could  have  been  suc- 
cessfully made. 

3.  Bonds  issued  by  a  private  corporation  in 
excess  of  the  limit  of  indebtedaesa  fixed  by  the 
articles  of  incorporation  are  valid  to  the  extent 
of  the  consideration  received  for  them;    and 
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hence,  to  inyalidate  them,  a  want  of  considera- 
tion must  be  shown. 

4.  That  stock  was  issued  to  the  corporation's 
secretary  at  his  instance,  for  which  he  has  paid 
but  25  i)er  cent,  of  the  par  value,  is  not  a  ground 
for  equitable  relief,  when  the  creditors  have  an 
ample  remedy  to  recover  the  balance  due. 

5.  The  policy  of  a  corporation  cannot  be  dic- 
tated by  a  minority  of  the  stockholders  who 
think  that  the  affairs  of  the  oorporation  are  not 
being  managed  for  the  best  interest  of  the  stock- 
holders, and  that  a  different  policy  should  be 
adopted. 

6.  The  failure  of  corporation  directors  to  do 
certain  things  is  not  a  ground  for  the  appoint- 
ment of  a  receive.-  at  the  instance  of  a  minority 
of  the  stockholders,  where  it  does  not  appear 
that  the  things  omitted  could  have  been  done 
by  reasonable  effort  with  advantage  to  the  com- 
pany. 

Appeal  from  district  court,  Appanoose  coun- 
ty; T.  M.  Pee,  Judge. 

Action  In  equity  for  the  appointment  of  a 
receiver,  and  for  other  relief.  A  demurrer  to 
the  petition  was  sustained,  and,  the  plaintiffs 
refusing  to  plead  further,  judgment  was  ren- 
dered in  favor  of  the  defendants  for  cost.  The 
pUiintiSs  appeal.    Affirmed. 

Porter  &  Porter,  for  appellants.  Baker  & 
Moore,  for  appellees. 

ROBINSON,  J.  This  acOon  was  originally 
commenced  by  W.  M.  Peatman,  as  plaintiff, 
against  the  Centervllle  Light,  Heat  &' Power 
Company  and  D.  G.  Campbell,  as  defendants. 
Subsequently,  10  persons,  some  of  whom  had 
been  described  in  the  petition  as  stockholders, 
filed  an  application,  the  body  of  which  was  in 
words  as  follows:  "We,  the  undersigned,  ask 
to  be  made  party  plaintiffs,  and  unite  in  the 
prayer  of  the  plaintiff  for  a  receiver  in  said 
cause,  and  ask  that  our  rights  as  stockholders 
be  protected  by  the  court."  By  an  amend- 
ment to  the  petition,  the  persons  named  In 
the  application  were  made  parties  plaintiff. 
Several  amendments  were  made  to  the  peti- 
tion, and  Its  allegations,  as  finally  amended, 
show  substantially  the  following  facta:  The 
defendant  company  is  a  corporation  organized 
under  the  laws  of  Iowa,  its  prlncliial  place  of 
business  b^ng  at  Centervllle.  The  plaintiff 
and  persons  named,  most  of  whom  afterwards 
became  parties  plaintiff,  are  the  owners  of 
about  $15,000  of  the  paid-up  capital  stock  of 
the  company,  and  "D.  C,  J.  A.,  C.  P.,  Jennie 
M.,  L.  O.,  and  Agnes  Campbell,  T.  P.,  Elma, 
and  M.  N.  Shontz,  claim  to  own  and  hold 
about  eighteen  thousand  dollars  of  stock,  all 
of  said  parties  being  nonresidents  of  the  state 
of  Iowa,  and  all  near  ii '  itives."  The  capital 
stock  of  the  company  is  $35,000,  and  the 
amount  of  stock  paid  up  Is  abont  $34,000. 
The  plaintiff  Peatman  Is  the  secretary  of  the 
company,  and  has  for  five  years  performed 
all  the  duties  of  the  office,  and  managed  the 
company;  and  his  services  were  reasonably 
worth  $4,500,  all  of  which  Is  alleged  to  be  due 
and  unpaid.  The  plaintiff  owns  $6,000  of  the 
paid-up  capital  stock,  and  alleges  that  he  Is 
financially  interested  In  the  company  In  the 
sum  of  $10,500.     The  articles  of  incorporation 


provide  that  the  Indebtedness  shall  not  at  any 
time  exceed  one-half  of  the  capital  stock. 
However,  on  the  1st  day  of  July,  1892,  the 
company  issued  i,old  bonds  on  Its  property  to 
the  amount  of  $50,000,  and  the  petition  alleges 
that  It  was  done  without  right  or  authority. 
On  the  10th  day  of  August,  18&4,  a  promissory 
note  was  Issued  to  D.  C.  Campbell  for  the  sum 
of  $21,365.40.  It  was  signed  In  the  name  of 
the  company,  "by  T.  P.  Shontz,  President," 
but  la  alleged  to  have  been  illegal,  because 
made  without  authority.  To  secure  its  pay- 
ment, the  gold  bonds  were  deposited  with  the 
payee.  In  September,  1895,  D.  C.  Campbell 
recovered  Judgment  against  the  company  for 
the  amount  which  appeared  to  be  due  on  the 
note,  and  an  execution,  issued  for  the  satisfac- 
tion of  the  Judgment,  was  levied  on  all  the 
property  of  the  company,  and  It  has  been  ad- 
vertised for  sale.  The  persons  constituting  the 
board  of  directors  of  the  company  are  J.  A. 
CampbeU,  C.  P.  Campbell,  T.  P.  Shontz,  S.  W. 
Livingston,  and  the  plaintiff  Peatman.  The  peti- 
tion further  alleges  that  there  is  a  conspiracy 
between  the  Campbells  and  Shontz  to  wreck  the 
property  of  the  company,  and  to  defraud  ita 
creditors  and  stockholders.  Shonts  Is  a  brother- 
in-law  of  the  defendant  Campbell,  and  J.  A. 
and  C.  P.  CampbeU  are  his  sons.  Those  three 
and  Livingston,  who  was  appointed  a  director 
by  them,  are  managing  the  affairs  of  the  com- 
pany. It  is  charged  that  notice  of  the  actlMi 
on  the  note  descritied  was  served  on  Living- 
ston only;  that  the  directors  Instructed  Shontx 
to  act  as  attorney,  or  to  employ  an  attorney 
to  make  defense  to  the  note,  and  to  an  action 
brought  by  the  First  National  Bank  of  Lima, 
Ohio;  that.  In  pursuance  of  the  conspiracy, 
Slionta  employed  counsel  to  defend  against 
the  bank,  but  failed  to  employ  counsel  to  de- 
fend against  Campbell,  and,  with  fraudulent 
intent,  permitted  a  default  to  be  entered,  wdl 
knowing  that  there  was  a  good  defense  to  the 
note.  In  1893  there  were  due  D.  C.  Camp- 
bell about  $1,300,  as  Interest,  "and,  for  the  pur- 
pose of  obtaining  a  controlling  interest  in  the 
company,  procured  the  issuing  of  about  $5,200 
worth  of  stock,  or  paying  twenty-five  cents 
on  the  dollar  for  said  stock,  for  the  purpose  of 
controlling  said  company,  and  for  the  purpose 
of  collecting  an  illegal  Indebtedness."  It  Is 
further  averred  that  the  other  stocKholders 
paid  the  par  value  for  their  stock,  and  that 
it  Is  a  fraud  on  them  to  permit  D.  C.  Camp- 
bell to  vote  as  a  shareholder.  It  Is  also  al- 
leged that  the  Campbells  and  Shontz  have  re- 
fused to  consider  an  offer  for  the  purchase  of 
the  plant  of  the  company;  that  the  company 
Is  Insolvent,  but  that,  with  proper  manage- 
ment. Its  debts  would  be  paid,  and  a  dividend 
could  be  paid  on  the  stock;  that  the  directors 
refuse  to  make  efforts  to  borrow  money,  and 
have  aided  the  defendant  Campbell  to  recover 
bis  Judgment,  to  cheat  and  defraud  the  minori- 
ty stockholders.  There  are  other  less  impor- 
tant av«*ment8  In  the  petition,  but  the  alleged 
fraud  Is  finally  stated  to  be  as  follows:  "In 
[  ti-uth  and  fact,  the  mismanagement  consists  in 


Iowa.) 


PRESS  V.  DUNCAH. 


543 


doing  nothing  to  protect  the  minority,  for  the 
purpose  of  letting  the  same  be  sold  by  said 
Campbell,  to  absolutely  own  and  control  the 
property.  The  fraud  consisted  in  purposely 
not  doing  anything  to  protect  tne  valuable 
property."  The  plaintiffs  ask  that  a  receiver 
of  the  property  of  the  company  be  appointed; 
that  the  Judgment  of  the  defendant  Campbell 
be  canceled,  and  the  sale  thereunder  be  re- 
strained; that  Campbell  be  required  to  deliver 
to  the  receiver,  for  cancellation,  the  bonds 
transferred  to  him  as  security;  that  the  issue 
of  the  $3,200  stock  to  him  be  canceled;  and 
for  general  equitable  relief.  The  argument 
for  the  appellants  is  devoted  almost  wholly  to 
the  question  of  the  power  of  the  court  to  ap- 
point a  receiver  to  protect  the  interests  of  the 
minority  stockholders  against  the  fraud  of  the 
majority. 

For  the  purposes  of  this  case,  it  may  be  eon- 
ceded  that  the  power  to  appoint  a  receiver  In 
such  an  action  as  this  exists;  and  we  are  then 
required  to  determine  whether  the  petition 
shows  facts  which  would  justify  such  an  ap- 
pointment. The  averments  of  fraud  and  ille- 
gal action  contained  In  the  petition  are  numer- 
ous, but  many  of  them  are  in  the  nature  of 
conclusions,  without  a  statement  of  facts  upon 
which  to  base  them,  and  may  therefore  be  dis- 
regarded. The  demurrer  only  admits  facts 
which  are  well  pleaded.  The  petition  alleges 
that  the  note  upon  which  the  judgment  In 
question  was  rendered  was  made  without  au- 
thority, but  the  only  defect  alleged  is  that  it 
should  have  been,  but  was  not,  signed  by  the 
secretary.  The  articles  of  incorporation  au- 
thorize the  company  to  establish  such  by-laws, 
rules,  and  regulations  as  shall  be  deemed  nec- 
essary for  the  management  of  its  business. 
The  by-laws  adopted  require  all  contracts  and 
agreements  entered  into  by  the  company  to  be 
signed  by  the  president,  and  also  require  the 
secretary  to  Issue  and  countersign  all  orders 
drawn  on  the  treasurer.  The  note  made  to 
the  defendant  Campbell  was  not  an  order 
drawn  on  the  treasurer,  but  was  a  promissory 
note,  and  was  sufficient  with  the  signature  of 
the  president.  Livingston,  upon  whom  the 
notice  of  the  action  on  the  note  was  served, 
was  a  director  of  the  company,  and  In  actual 
control  of  its  business.  The  board  of  direct- 
ors authorized  a  defense  to  be  made  to  the  ac- 
tion, and  the  fact  that  none  was  made  does  not 
show  that  the  default  was  fraudulent.  It  is 
cot  shown  that  a  defense  could  have  been  suc- 
cessfully made,  and.  If  it  could  not,  it  should 
not  have  been  attempted.  The  petition  fails 
to  show  that  the  judgment  was  illegal,  or  to 
set  out  any  facts  which  would  justify  any  In- 
terference with  It. 

If  we  understand  the  averments  of  the  peti- 
tion, it  is  claimed  that  the  $50,000  In  gold 
bonds  are  Illegal,  because  Issued  In  excess  of 
the  amount  of  Indebtedness  which  was  au- 
thorized by  the  articles  of  Incorporation.  It 
is  not  shown  that  the  bonds  were  Issued  with- 
out consideration,  and  it  is  well  settled  that 
the  Indebtedness  of  a  private  corporation  In 


excess  of  the  limit  fixed  by  the  articles  of  in- 
corporation is  valid  to  the  extent  of  the  consid- 
eration received  for  it.  Heuer  v.  Carmichael, 
82  Iowa,  290,  47  N.  W.  1034,  and  cases  there- 
in cited.  Moreover,  it  Is  stated  by  the  appel- 
lants In  argument  that  the  property  of  the  com- 
pany lias  been  sold  for  the  full  amount  of  the 
Campbell  judgment,  with  interest  and  costs. 
Campbell's  Interest  In  the  bonds  is  therefore  at 
an  end,  and  it  is  not  shown  that  he  or  any 
other  person  is  likely  to  put  them  into  circula- 
tion. Nor  Is  sufficient  ground  shown  for  can- 
celing the  stock  issued  to  the  defendant  Camp- 
bell. The  averments  In  regard  to  it  are  am- 
biguous, but,  assmning  that  it  was  Issued  at 
his  instance.  It  Is  shown  that  he  has  paid  for 
It  25  per  cent,  of  its  par  value,  at  least;  and, 
if  anytlilng  remains  unpaid,  the  company  and 
its  creditors  have  an  ample  remedy  to  recover 
the  amount  due.  The  real  complaint  which 
the  plaintiffs  make  Is  that  the  affairs  of  the 
company  are  not  managed  for  the  best  inter- 
ests of  its  stockholders,  and  that  a  different 
policy  should  be  adopted.  But  a  minority  of 
the  stockholders  cannot  dictate  the  policy  of 
a  corporation,  and  no  Interference  with  its 
management  in  their  behalf  can  be  justified 
"unless  such  Interference  be  absolutely  neces- 
sary to  the  attainment  of  justice,"  1  Mor. 
Priv.  Corp.  I  2!il;  2  Cook,  Stock  &  Stockh.  & 
Corp.  Law,  {  746;  Id.  p.  1414,  {  8CS. 

The  affairs  of  the  defendant  company  are  be- 
ing managed  by  a  board  of  five  directors,  four 
of  whom  seem  to  act  harmoniously  together. 
The  fact  that  three  of  them  axe  related  to  the 
defendant  Campbell,  while  worthy  of  atten- 
tion in  connection  with  the  charge  of  conspira- 
cy and  fraud,  does  not  afford  the  plaintiffs 
any  ground  for  relief.  The  charges  of  con- 
spiracy and  mismanagement  are,  on  the  whole. 
Indefinite,  and  fail  to  show  that  the  officers  of 
the  company  are  not  discharging  their  duties 
with  reasonable  diligence.  They  are  shown 
not  to  have  done  certain  things,  but  It  does 
not  appear  that  the  things  omitted  could  have 
been  done  by  reasonable  effort  wltn  advantage 
to  the  company.  We  conclude  that  the  facts 
well  pleaded  In  the  petition  do  not  show  any 
ground  upon  which  the  plaintiffs  are  entitied 
to  relief  in  this  action.  The  judgment  of  the 
district  court  la  therefore  affirmed. 


PRESS  et  al.  t.  DUNCAN. 

(Supreme  Court  of  Iowa.     Dec.  12,  1896.) 

Oamino  Contracts  —  Constrcotiou — Evidbkcb. 

The  question  whether  a  contract  for  the 
purchase  of  grain  through    a  broker  contem- 

{>Iftted  an  actual  delivery  of  the  grain,  or  mere- 
y  a  purchase  on  margins,  and  was  therefore  inval- 
id. Is  to  be  determined,  not  only  from  the  con- 
tract, but  also  from  the  conduct  of  the  parties 
themselves. 

Appeal  from  district  court,  Louisa  county; 
D.  Ryan,  Judge. 

Plaintiffs'  cult  Is  brought  on  a  promissory 
note  for  $500,  drawings^  bP^®"©' JD'^rest, 
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aad  dated  March  S,  1893.  It  te  due  Jammrj 
1,  1894.  Defendant  claims  that  the  note  sued 
OB  waa  given  for  money  due  plaintiffs  for 
mai^Ina  advanced  hy  them  for  defeadant  on 
option  deals;  that  it  'was  the  tntention  of  all 
the  parties  to  said  transaction  that  no  grala 
shoald  be  delivered,  and  no  farther  purchase 
price  paid,  but  said  contracts  should  he  set- 
tled by  the  payment  of  the  difference  be- 
tween the  contract  price  of  the  grain  p«n> 
chased  and  the  market  price  of  the  same  at 
the  time  fixed  in  the  contract.  They  tliere- 
fore  claim  that  the  Bote  sued  on  is  without 
consideration.  The  cause  wa^  by  agreement 
of  parties  tried  to  the  court,  and  at  the  cott- 
dasloB  of  the  trial  a  jwAgnent  was  entered 
against  tike  plaintiffs  for  costs,  and  they  ap- 
peal.    Affirmed. 

Gray  &,  Tucker,  for  appelluits.  O.  ▲.  Car- 
penter, for  appellee. 

KINNE,  3.  1.  Tlie  contention  of  the  de- 
fendant in  this  case  is  timt  the  considetu- 
tlon  of  the  note  In  suit  was  margins  pnt  np 
by  plaintiffs  for  the  defendant  In  option 
deals  on  the  Board  of  Trade  of  the  City  of 
Chicago,  In  transactions  in  which  no  grain 
or  produce  was  erer  received  or  deBvered, 
and  that  it  was  the  Intention  of  IxAh  plain- 
tiffs and  defendant  that  no  grain  or  produce 
80  pretended  to  be  purchased  should  be  re- 
<»lved  or  dellT«red,  hat  that  the  dMPerences 
arising  upon  said  deals  should  be  paid  In 
money.  Connsel  for  appellants  concede  that, 
"where  the  parties  intend  that  the  contract 
shall  tie  settled  by  the  payment  of  differences 
lietween  the  contract  price  and  the  marlcet 
price  at  a  time  fixed,  the  contract  Is  void." 
Optional  contracts,  in  such  cases,  are  void, 
when  they  do  not  contemplate  t!»e  actnal  de- 
livery of  the  commodity  purchased,  but  rath- 
er contemplate  that  the  subject  of  the  con- 
tract Is  not  Intended  to  be  delivered.  Greg- 
ory V.  Wattowa,  58  Iowa,  713,  12  N.  W.  720; 
Murray  v.  oAeltree,  S9  Iowa,  43G,  IS  N.  W. 
411;  First  Nat.  Bank  of  Lyons  v.  Oskaloosa 
Packing  Co.,  66  Iowa,  41,  28  N.  W.  25.1; 
Tomblln  v.  Calien,  69  Iowa,  229,  28  N.  W. 
573;  Osgood  v.  Bander,  75  Iowa,  557,  39  N. 
W.  887.  There  being  no  dispute  as  to  the 
law  applicable  to  this  case,  we  need  not  cite 
authorities  from  other  courts.  The  cases 
above  cited  also  hold  that  the  intention  of 
Imth  parties  to  the  contract  must  be  deter- 
mined, not  only  from  the  contract  itself,  but 
as  well  from  the  acts  and  conduct  of  the 
parties  under  It  The  plaintiffs  all  testify 
that  these  deals,  which  defendant  insists 
were  mere  option  contracts,  in  fact  contem- 
plated an  actual  delivery  of  the  grain  and 
produce  dealt  In,  and  that  the  reason  there 
was  no  delivery  was  because  the  contracts 
were  closed  out  by  order  of  the  defendant 
before  they  matured.  If  they  are  to  be  be- 
lieved, then  the  contracts  were  legal,  and  the 
note  is  based  upon  a  valid  consideration.  On 
the   other   hand,   the   defendant's   evidence 


shows  that  he  had  bo  intention  or  expecta- 
tion that  the  commodity  pnrehased  tAioold 
ever  be  delivered,  and  there  are  facts  and 
circumstances  appearing  in  ttie  evld«ice, 
which  need  not  be  recited,  which  tend  strong- 
ly to  show  that  the  iHtentiOB  of  the  plain- 
tlfna  WM  the  same  as  tba.t  of  the  defendant. 
ITBder  Bxicb  a  eoniUct  in  the  evidenee,  we  are 
not  warranted  in  disturbing  the  flBdlng  and 
Judgment  of  the  court  below,  which  has  the 
force  and  effect  of  a  verdict  of  a  Jury.  Af- 
firmed. 


RODGERS  V.  INDEPENDENT  SCHOOL 

DIST.  OF  COLFAX. 

(Supreme  Court  of  Iowa.     Dee.  U,  1886.) 

BoaooL  DisTKicTS  —  Location  or  Bohoolbocse— 

POWICM  OF  DiKBCTOItS. 

1.  The  notice  of  an  election  recited  that  it 
was  proposed  to  issue  bonds  "to  build  a  school- 
hooBe  on  the  old  site."  The  ballots  also  indi- 
cated that  the  bonds  were  to  be  issued  "to  build 
a  Bcbooihouse  on  the  old  site."  UtM  that,  in 
the  absence  of  anything  to  show  that  it  waa  im- 
possible to  hnild  m  the  old  site,  the  directors 
were  Ijoaud  by  the  vote  on  tiie  bonds. 

2.  McClain'B  Code,  §  2985,  declaring  that  any 
person  aggriered  tiy  any  decisioa  of  the  district 
board  of  school  directors  may  appeal  to  the 
county  superintendent,  does  not  preclude  the 
right  to  mm  appeal  to  the  courts  apon  qnestions 
invoiviug  the  authority  of  the  board  of  direct- 
ors. 

Appeal  from  district  court,  Jasper  county; 
A.  R.  Dewey,  Judge. 

This  is  «  suit  in  equity,  by  wlilch  the  plain- 
tiff seeiis  to  eejoia  the  defendant  district 
from  appropriating  the  proceeds  of  certain 
schooUwuse  iMuds  to  erect  a  seliool  bulldhig 
on  any  other  locatton  than  upon  the  same 
Bite  wliich  has  heretofore  l>een  used  for 
schoolitouse  puri>ose8.  It  is  admitted  in  the 
answer  that  the  district,  by  its  school  direct- 
ors, had  purchased  a  new  site  for  a  adiod- 
bouse,  and  It  is  averred  that  said  directors 
had  the  legal  right  to  sdect  tike  tAte  of  tiie 
proiMSed  new  building.  A  temporary  injunc- 
tion was  granted,  and,  upon  a  hearing  upon 
the  pleadings  and  evidence,  the  temporary 
inJuBctioa  was  dissolved,  and  the  petition 
WJM9  dismissed.    Plaintiff  appeals.    Reversed. 

H.  S.  Wlnslow,  for  appellant.  J.  C.  Cook 
and  C.  O.  HcLatn,  for  appellee. 

ROTHROCK,  C.  J.  I.  The  case  was  sub- 
mitted to  tlie  district  court  upon  the  plead- 
ings, and  tipon  an  agreed  statement  of  facts. 
No  evidence  aside  from  tire  agreed  stimula- 
tion whs  totiTiduced  by  either  party.  It  ap- 
pears from  the  plendings  and  the  statement 
of  facts  that  the  plniutiff  is  and  has  been  a 
resident,  taxpayer,  and  voter  in  said  liide- 
pendont  district.  On  the  26th  day  of  April, 
1895,  the  board  of  dlrectDrs  of  the  district 
adopted  a  resohitlon  submitting  to  the  voters 
a  proposition  to  Issue  bonds  not  exceeding 
$15,000  to  amount  for  the  purpose  of  erect- 
ing a  schoollionse.  in  pursuance  of  ttris  reso- 
lution, a  notice  of  the  election  was  property 
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giyem,  in  which  the  time  of  the  election  waa 
axed  tor  the  ISth  day  of  May,  1895.  It  was 
recited  in  the  notice  of  the  election  that  "an 
opportunity  would  be  given  the  electors  to 
vote  on  the  location  of  the  new  school  baild> 
lug,"  and  that  "a  luillot  box  ftn*  that  puriKwe 
would  be  provided."  The  result  of  this  elec- 
tion la  set  oat  in  the  o^eed  statement  at  facts 
as  follows:  "(4)  That  the  baUot  used  at  this 
i>k>ctioB  was  la  accordance  with  the  terms  of 
the  notice  pmrlded  for  the  expression  of  tba 
<'hoice  of  the  voter  a6  to  tha  site  upon  which 
the  schoolhouse  should  be  erected,  and  there 
were  cast  at  the  eli'cUou  (ne  hundred  and 
sixty-six  rotes  for  bonds,  two  htiadred  and 
tweire  rotes  against  bonds,  one  hundred  and 
fourteen  votes  for  a  new  site,  and  two  hun- 
di-ed  and  fifty -flevfln  vot8»  against  a  new 
site."  This  proposition  having  be«n  defeat- 
ed, another  election  was  ordered  by  resolu- 
tion, by  which  the  ijHesUon  of  voting  $12,500 
in  bonds  to  erect  a  schoolhouse  "on  the  old 
site.  If  practicable,"  was  ordered  to  be  sub- 
mitted to  the  voters.  A  notice  of  this  elec- 
tion was  duly  given,  and  the  electors  were 
advised  thereby  that  It  was  prwosed  to  is- 
sue "txuids  not  to  exceed  $12,500  to  build 
schoolhouse  on  old  site."  This  last  election 
woB  held  on  the  12th  day  of  Juna,  1885.  The 
Itallots  caat  at  this  election  were 'in  the  fol- 
io whig  form: 

SPBCIAL  BLECTION. 

on 

ISSUING   BO^JDS  FOR   $12,500.00 

To  bnild  school  house  on 

Old  Site. 

FOR  BOND& 

M-QAVHSV  JO/fi^aS.  .    . 

To  vote  "for  bonds"  scratch  off  the  words 

•'Agatast  Bonds." 

To  vote  "against  lx)nds"  scratch  o£E  the 
words,  "For  Bonds." 

These  ballots  were  so  marked  that  there 
were  22S  votes  cast  "for  bonds."  and  58  votes 
"against  bonds."  In  about  <me  week  after 
thla  last  election,  the  board  of  diroctoia 
jiassed  a  resolution  by  wlilcb  a  committee  of 
(be  board  waa  app<dnted  to  puix-haae  another 
site  for  the  new  building,  and  ou  the  24th 
day  of  Jvly,  1806,  at  another  meeting  of  the 
board,  a  resolution  was  passed  by  which  the 
l>oard  authorized  a  pnrcliase  of  three  full 
lots,  half  of  another  lot,  and  part  of  still  an- 
other lot,  for  a  site  for  the  proposed  new 
schoolhouse.  At  the  time  this  resolution  was 
pnsned,  there  was  no  money  In  tlie  district 
treasury  belonging  to  the  sclioolbouse  fund 
except  tlM  proceeds  of  the  l>onds  which  bad 
been  roted,  and  which  the  board  had  then 
sold.  It  does  not  q>pear  what  price  was 
paid  for  the  lots  purchased.  It  was,  how- 
ever, paid  by  using  part  of  the  proceeds  of  the 
sale  of  the  bonds  which  were  voted  to  erect 
a  new  building  on  the  old  site.  The  last 
paragraph  of  the  agreed  statement  of  facts  la 
as  follows:  "(13)  That  the  'board  of  direct' 
ors,  after  the  vote  was  taken  and  the  bonds 
were  sold,  changed  their  minds  as  to  the  site, 
giving  it  as  their  opinion  that  it  was  not  prac- 
v.6yN.w.no.6— 86 


'  licable  to  erect  a  new  schoolhouse  upon  the 
I  old  site."    It  ought  to  be  stated,  further,  that 
I  the  resoltition  to  buy  the  lots  for  a  new  site 
I  provided  that,  if  certain  lots  could  not  be  pur- 
I  chased,  then  thai  the  board  "proceed  at  once 
'  to  build  on  the  old  site";  and  no  question  of 
j  the  practirnblilly  of  the  old  site  was  stated  In 
I  the  notice  of  tha  election,  nor  on  the  ballots, 
I  and  the  vote  was  for  a  building  to  be  erected 
on  the  (M  site,  and  not  elsewhere. 
The  contention  of  the  appellee  is  that  the 
I  sebool   board   is   the    only   authority    clothed 
{  with  the  power  to  select  schoolhouse  sites, 
:  and  that  the  vote,  In  ao  for  as  it  was  a  direc- 
tion to  build  on  the  old  site,  waa  void,  and  not 
bhiding  on  the  board;   and  It  is  urged  that 
the  district  court  bad  no  Jurisdiction  of  the 
controvoi'sy,    because    tlie    only    remedy    to 
which  appellaat  was  entitlod  was  nn  appeal 
to  the  Qoanty  superintendent  of  schools.   This 
last-named  queation  requires  very  brief  con- 
sideration.   It  is  provided  by  section  2865  of 
McClaiu's  Code  that  "any  person  aggrieved 
by  any  decision  or  order  of  the  district  board 
of  directors  in  matters  of  law  or  fact  may 
•    •    •    appeal    to    the   county    superintend- 
ent";   and,   under  section  2»91,   "an  appeal 
may  be  taken  from  the  decision  of  the  county 
superintendent  to  tlw  superintendent  ot  pub- 
lic    instruction,    •    •    •    aad     the     decision 
when  made  shall  be  final."    It  has  been  held 
by  this  court  that  these  provisions  for  appeal 
aire   not   necessarily   applicable   to   all   school 
questions.    In    I'erklns    v.    Board,    56    Iowa, 
47(1,  d  N.  W.  357,  it  is  said:    "The  courts  of 
the  state  are  arbiters  of  all  questions  Involv- 
ing the  construction  of  the  statutes,  confer- 
ring authority  upon  officers  and  jurisdiction 
upon  special  tribunala    It  was  certainly  nev- 
er the   Intention  of   the   legislature   to  con- 
fer upon  school  boards,   superintendents  of 
8cho<ds,   or  other  officers   discharging   quasi 
judicial   functions   exclusive  authority  to  de- 
cide questions  pertaining  to  their  jurisdiction 
and   the   extent   of    their   power.     All    such 
questions  may   be  determined  by  the  courts 
of  the  state."    And  very  many  such  cases 
have  been  determined  by  this  court  in  which 
jurisdiction    was   mtertained    without   ques- 
tion.   The   very    question   presented    by    this 
record  Is  whether  the  board  of  directors  are 
under  the  statute,  clothed  with  authority  to 
change  the  location  of  the  proposed  school- 
liiuiso  after  the  bonds  were  voted  and  sold. 

2.  It  is  conceded  by  counsel  for  appellant 
that  the  board  of  directors  iiave  the  author- 
ity to  fi.x  the  location  of  proposed  school- 
houses;  but  it  Is  contended  that,  under  the 
facts  ot  this  case,  that  power  was  exercised 
when  the  last  election  was  held,  and  the  vote 
recordwl.  It  may  be  that  In  the  absence  of 
the  action  of  the  board  in  taking  the  sense  of 
the  voters  to  issue  bonds  and  build  the  house 
on  the  old  site,  and  If  the  bonds  had  been 
voted  witiiont  condition,  the  directors  miglit 
lawfully  select  a  new  location.  Of  course, 
they  were  required  to  iiijikc  tbe  selection  uu<l 
locate  the  building  at  a  place  where  the  in- 
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habitants  of  the  disti-lct  and  the  patrons  of 
the  school  would  be  reasonably  provided  with 
school  facilities.  Their  authority  cannot  be 
arbitrarily  and.  unreasonably  exercised;  and 
when  they  have  once  located  the  site  of  a 
new  building,  and  the  electors  and  taximyers 
vote  for  bonds  to  erect  the  same  at  the  desig- 
nated place,  the  power,  having  been  exer- 
cised, cannot  be  revoked,  unless  for  some 
controlling  reason.  It  is  to  be  conceded  that, 
in  the  resolution  ordering  the  last  election, 
the  words  "If  practicable"  were  used  in  con- 
nection with  the  designation  of  the  old  site. 
But  in  the  notice  to  the  electors,  and  on  the 
face  of  the  ballots,  there  was  no  such  condi- 
tion. It  was  a  square  vote  to  Issue  bonds  and 
Iniild  on  the  old  site.  The  result  of  the  first 
election  demonstrated  conclusively  that  if  the 
words  "if  practicable"  had  been  inserted  In 
the  notice  for  the  last  election,  and  on  the 
ballots,  no  bonds  would  have  been  voted. 
The  school  directors  (defendant)  ought  not 
uow  to  be  permitted  to  abandon  the  old  site, 
and  expend  any  part  of  the  proceeds  of  the 
bonds  In  purchasing  a  new  location,  and  erect- 
ing a  building  thereon.  The  bonds  were  not 
voted  for  any  such  purpose.  It  is  useless  to 
further  elaborate  the  case.  There  Is  noth- 
ing in  this  whole  record  which  tends  to  show 
that  the  old  site  was  impracticable,  except  the 
fact  that  the  directors  "changed  their  minds 
as  to  the  site."  It  was  averred  In  the  an- 
swer that  It  was  not  practicable  to  build  on 
the  old  site;  but  thei-e  Is  no  evidence  to  sus- 
tain that  Issue.  We  have  said  that  the  board 
designated  the  old  site  as  the  one  selected,  be- 
fore the  election  was  held.  By  that  we  mean 
that  the  notice  of  election  fixed  that  location 
absolutely,  and  the  ballots  cast  ratified  and 
approved  It;  and,  if  the  board  properly  re- 
corded the  proceeding,  the  face  of  the  record 
fixed  the  site,  and  it  remained  so  until  the  di- 
rectors changed  their  minds.  We  need  cite 
no  authority  In  support  of  the  plain  and  fun- 
damental proposition  we  have  been  discuss- 
ing. There  have  been  many  controversies  In 
this  court  pertalnhig  to  the  location  of  school- 
houses.  It  Is  a  fruitful  source  of  litigation. 
If  we  were  to  sustain  the  action  of  the  school 
board  In  this  case.  It  would  authorize  boards 
of  directors  to  mislead  Sectors  in  voting 
bonds  In  a  way  that  might  seriously  prejudice 
the  Interests  of  school  districts.  The  decree 
of  the  district  court  is  reversed. 


STATE  V.  WARNER. 
(Supreme  Ourt  of  Iowa.     Dec.  11,  1896.) 

MaNSLACOBTEK  —  SltPPICIKNCT     OF    EVIOBNCB  — 

Sei.f-Dkpenrk. 
1.  It  appeared  that  defendant  took  up  some 
posts  set  by  deceased  for  a  division  fence  on 
what  deceased  believed  was  the  line  between 
their  farms,  but  which  defendant  claimed  was 
not  such  line;  that  soon  afterwards,  as  defend- 
ant was  driving  his  seeder  over  the  line,  and  on 
the  land  claimed  by  deceased,  the  latter  stopped 
it;  that  defendant  went  where  deceased  was; 
that,  during  a  fight  which  ensued,  defendant 


stabbed  deceased  with  a  pocketknife,  killing 
him;  that  the  trouble  about  the  division  line 
bad  existed  about  a  year;  tliat  defendant  had 
been  ucquittetl  of  trespass,  for  which  deceased 
had  him  arrested;  that  defendant  was  a  much 
smaller  and  younger  man  than  deceased;  and 
that,  as  defendant  knew,  a  few  days  before  the 
fight,  deceased  put  his  shotgun  in  his  wagon, 
and  drove  to  the  disputed  line.  There  was  ev- 
idence that,  before  such  dispute  arose,  deceased 
carried  a  revolver;  that  he  was  quarrelsome, 
and  in  the  habit  of  making  threats  of  violence 
to  others.  Defendant  knew  hia  character.  He 
testified  that,  after  he  was  acquitted  of  trespass, 
he  was  told  that  deceased  said  that,  if  he  could 
not  keep  him  off  his  land  by  law,  he  would  with 
a  shotgun;  that  he  stabbed  him  becaune  of  the 
threats  deceased  had  made,  and  be  did  not  know 
but  that  he  had  a  weapon  of  some  kind  in  lus 
pocliet,  and  he  supposed  he  would  he  killed  or 
seriously  hurt  if  he  did  not  defend  himself: 
that  he  did  not  intend  to  kill  deceased,  and 
aimed  to  strike  him  in  the  leg  somewhere;  that, 
while  he  was  getting  out  his  knife,  deceased  was 
following  him  up;  that  he  had  his  knife  in  his 
right  hand,  and  was  warding  off  the  blows  with 
his  left;  and  that,  if  he  had  run,  he  might  have 
got  away.  Deceased  had  no  weapon.  Hdd, 
that  the  evidence  supported  a  verdict  of  man- 
slaughter. 

2.  The  killing  of  an  assailant  is  excusable  od 
the  ground  of  self-defense  only  when  it  is,  or 
reasonably  appears  to  be,  the  only  means  of  sav- 
ing one's  own  life  or  preventing  great  bodily  in- 
jury; and,  if  the  danger  cnu  be  avoided  by  re- 
treat or  otherwise,  the  killing  is  not  excusable. 
State  V.  Jones  (Iowa)  56  N.  W.  427,  foUowed. 

Appeal  from  district  court,  O'Brien  county; 
Scott  M.  Ladd,  Judge. 

The  defendant  was  indicted  for  the  crime  of 
murder  In  the  second  degree.  He  was  tried 
and  convicted  of  manslaughter.  From  a 
judgment  or  sentence  of  Imprisonment  in  the 
penitentiary,  he  appeals.    Affirmed. 

0.  A.  Babcock  and  W.  D.  Boles,  tor  appel- 
lant Milton  Remley,  Atty.  Gen.,  for  the 
State. 


ROTHROCK,  C.  J.  It  is  conceded  that  on 
the  2d  day  of  April,  1894,  the  defendant  killed 
Inman,  by  stabbing  bhn  with  a  pocketknife 
in  the  lower  part  of  the  left  side  of  his  body. 
The  defendant  pleaded  not  guilty,  and  hia  de- 
fense was  that  his  act  was  excusable  upon 
the  ground  of  self-defense.  In  other  words, 
he  claimed  that  he  was  not  guilty,  under  the 
familiar  doctrine  of  the  law  that  a  person  is 
excusable  for  taking  the  life  of  a  person  who 
attacks  him  when  the  tacts  and  circumstances 
attending  the  encounter  are  such  as  to  lead  an 
ordinarily  cautious  and  prudent  man  to  be- 
lieve that  the  act  he  did  was  necessary  to 
save  his  own  life,  or  to  protect  bis  person  from 
great  bodily  Injury.  The  defendant  and  de- 
ceased were  owners  of  adjoining  farms. 
There  was  a  dispute  between  them  as  to  the 
true  location  of  the  line  between  the  two  tracis 
of  land.  This  contention  had  been  existing  for 
about  a  year.  There  was  no  partition  fence 
between  them  until  a  few  days  before  the 
tragedy,  when  the  deceased  set  some  posts, 
and  stretched  a  Barbed-wire  on  them  for  some 
distance.  The  defendant  took  up  and  remov- 
ed one  or  more  of  the  posts,  and.  on  the  even- 
ing of  the  fatal  encounter,  be  was  engaged 


lowa^ 


STATE  V.  WABNER. 


547 


with  a  seeder  and  team  In  sowing  oats  on  land 
along  his  boundary  line.  He  crossed  over  the 
place  where  deceased  claimed  the  line  was, 
and,  while  drirhig  and  riding  on  his  seeder, 
the  deceased  came  from  his  house,  and  went 
in  front  of  the  team,  and  took  hold  of  the 
bridle  bits,  and  stopped  the  horses.  The  de- 
fendant left  his  seat  on  the  seeder,  and  went 
to  where  the  deceased  was,  and  the  parties 
engaged  in  a  fight  The  defendant  claims  that 
the  deceased  struck  at  him  two  or  three  times, 
and  that  he  warded  off  the  blows  with  one 
arm,  and  with  bis  other  band  he  took  his 
pocketknife,  and  made  the  fatal  stab.  He 
testified  that  he  did  not  Intend  to  kill  Inman. 
The  conflict  was  of  very  short  duration,  and, 
while  It  was  transpiring,  the  team  ran  away. 
When  Inman  was  stabbed,  he  took  a  few 
steps,  and  laid  down,  and  died  within  a  few 
minutes  afterwaidsi  As  we  understand  the 
evidence,  it  was  ascertained  by  a  surrey  of 
the  land  made  after  the  tragedy  that  the  true 
line  was  where  the  defendant  claimed  that  it 
was.  But,  BO  far  as  appears,  the  deceased  be- 
lieved that  he  was  right  about  the  boundary 
of  hla  land.  Inman  was  57  years  of  age,  and 
of  large  slse.  The  defendant  was  a  much 
smaller  and  younger  man. 

Many  witnesses  were  examined  upon  the 
question  of  the  nature  and  disposition  of  the 
deceased.  There  Is  a  very  decided  preponder- 
ance of  the  evidence  to  the  effect  that  he  was 
a  man  of  violent  temper  and  overbearing  dis- 
position, and  In  the  habit  of  making  threats 
of  violence  to  others.  A  few  days  Before  he 
was  killed,  and  when  the  dispute  was  pend- 
ing, be  put  bis  shotgun  In  his  wagon,  and 
drove  to  the  disputed  line,  where  the  defend- 
ant had  taken  up  a  post  set  by  the  deceased; 
and  there  is  evidence  that  he  at  one  time,  be- 
fore this  contention  about  the  boundary  line, 
carried  a  revolver.  In  short,  he  was  con- 
tentious, quarrelsome,  abusive,  and  profane. 
The  defendant  knew  that  Inman  had  a  gun 
In  his  wagon  when  he  drove  over  to  the  dis- 
puted line,  and.  In  his  controversies  with  him, 
he  had  learned  by  observation  and  by  Informa- 
tion from  others  what  the  true  character  of 
Inman  was.  After  the  death  of  Inman,  the 
defendant  went  to  his  own  home.  He  made 
no  attempt  to  escape,  but  surrendered  himself, 
and  submitted  to  an  arrest  without  a  war- 
rant. He  laid  his  pocketknife  on  a  shelf,  and 
said,  "I  never  will  carry  a  knife  agala" 
There  were  no  witnesses  near  to  the  parties 
'  at  the  time  of  the  collision  between  them  In 
front  of  the  horses.  Two  or  three  saw  the 
airray  at  a  distance,  but  they  could  not  de- 
scribe it  mor«  t>artlcu]arly  than  to  say  it  was 
a  "scrap"  or  a  fight.  Both  of  the  men  were 
In  a  standing  position  until  Inman  went  down, 
after  he  was  stabbed.  The  defendant  was  a 
witness  In  his  own  behalf.  He  gave  a  history 
of  the  contention  and  trouble  between  him 
and  Inman.  Much  of  this  had  reference  to 
stock  passing  over  the  unfenced  line.  It  ap- 
pears that  Inman  had  moved  on  his  form  the 
year  before,  and  the  defendant  had  raised 


crops,  and  cut  hay,  and  stacked  It  on  the  land, 
having  farmed  it  as  a  tenant  Inman  had  the 
defendant  arrested  for  trespassing  on  the  land 
by  removing  the  hay,  and  refused  to  allow 
defendant's  stock  to  pasture  in  the  corn  stalks. 
The  defendant  was  tried  before  a  Justice  of 
the  peace,  and  was  acquitted.  The  defendant 
testified  that  after  that  trial  was  over,  and  on 
the  same  day,  he  was  told  that  Inman  threat- 
ened that.  If  he  could  not  keep  defendant  off 
his  land  by  law,  he  could  keep  him  off  with  a 
shotgun,  and  he  was  then  warned  that  Inman 
would  kill  him.  The  defendant,  in  bis  testi- 
mony, related  the  facts  Immediately  attending 
the  killing  of  Inman  as  follows:  "I  was  driv- 
ing down  from  the  north  end  when  I  saw 
Inman  coming  up  the  road  towards  me,  but 
I  had  no  idea  he  intended  any  trouble.  The 
first  I  knew  about  any  trouble  was  that  he 
stepped  up,  and  grabbed  my  horses  by  the 
bits,  and  be  said,  'Damn  you,  are  you  going  to 
sow  there?'  And  I  told  him  to  get  away,  and 
let  my  horses  alone.  He  did  not  let  go,  and  I 
got  down  off  the  seeder,  and  went  around  to 
where  he  was,  to  the  head  of  the  horses.  He 
let  go  of  the  horses,  and  struck  at  me  two  or 
three  times,  and  I  pulled  out  my  knife,  and 
stuck  It  Into  him.  The  reason  I  stuck  It  into 
him  was  because  the  threats  that  he  had 
made  against  me  came  Into  my  mind,  and  1 
did  not  know  but  what  he  had  something  In 
his  pocket,  a  weapon  of  some  kind;  and  I 
supposed  I  would  be  killed,  or  I  would  be  hurt 
seriously,  if  I  did  not  defend  myself;  and.  In 
sticking  him  with  the  knife,  I  did  not  intend 
to  kill  him,  but  I  did  It  to  protect  myself,  or 
to  keep  him  from  killing  me,  or  from  doing  me 
great  bodily  barm.  I  aimed  to  strike  him  in 
the  leg  somewhere,  and  struck  low  on  purpose. 
My  intention  was  to  keep  him  from  making 
assaults  on  me.  •  •  •"  Further  on  in  his 
testimony,  he  said  "that,  while  I  was  getting 
out  the  knife,  he  was  following  me  up,  and 
was  pretty  close  to  me.  I  had  the  knife  in  my 
right  hand,  and  was  warding  off  his  blows 
with  my  left  I  do  not  think  I  struck  at  him 
before  I  drew  out  my  knife,  for  he  was  fir- 
ing his  blows  at  me,  and  I  was  warding  them 
off.  *  *  *  If  I  had  run,  I  might  have  got 
away  from  him." 

We  have  stated  the  leading  facts  for  the 
reason  that  the  only  doubt  we  have  In  the  case 
Is  whether  the  evidence  warranted  the  Jury 
In  finding  the  defendant  guilty  of  manslaugh- 
ter. After  a  careful  examination  of  the  whole 
of  the  evidence,  our  conclusion  Is  that  it  was 
a  fair  question  for  the  Jury  to  determine,  and 
that  the  district  court  did  not  en  In  overrul- 
ing the  motion  for  a  new  trial  on  this  gn^und. 
The  fact  Is  that  Inman  had  no  knife,  revolver, 
or  other  weapon  upon  bis  person  at  the  time. 

2.  We  have  stated  the  rule  applicable  to  the 
law  of  self-defense.  In  the  late  case  of  State 
V.  Jones,  89  Iowa.  183,  S6  N.  W.  427,  it  la 
said  "that  the  killing  of  an  assailant  is  ex- 
cusable on  the  ground  of  self-defense  only 
when  it  is  or  reasonably  appears  -to  be  the  only 
means  of  saving  one's  own  life,  or  preventing 
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some  great  bodily  Injury.  If  the  daofrer  which 
appears  to  be  Imminent  can  be  avoided  In  any 
other  way,  as  by  retiring  from  the  conflict, 
the  taking  of  the  life  of  the  assailant  Is  not 
excusable."  The  Instructions  of  the  court  up- 
on this  branch  of  the  case  are  assailed  as  er- 
roneous. We  will  not  set  them  out.  They  are 
In  accord  with  the  rule  above  announced,  and 
■with  many  other  cases  determined  by  this 
court. 

3.  It  Is  said  that  the  Indictment  is  fatally 
defective.  This  position  Is  not  well  taken.  It 
Is  not  materially  different  from  Indictments 
which  have  been  held  good  for  murder  In  the 
second  degree  by  this  couit.  Iliis  Is  so  man- 
ifest that  we  will  not  set  out  the  Indictment. 

4.  Other  objections  are  urged,  which  de- 
mand no  special  consideration.  The  whole 
record  shows  that  the  defendant  was  fairly 
tried.  The  rulings  of  the  court  all  through 
the  trial  were  liberal  towards  the  defense. 
And  the  Jury  were  evidently  In  sympathy 
with  the  defendant.  Bach  one  of  the  12  jury- 
men signed  a  request  that.  In  fixing  the  sen- 
tence, the  court  should  be  merciful  to  the  de- 
fendant. The  Judgment  was  that  the  Impris- 
onment In  the  penitentiary  should  be  for  two 
years  and  three  mouths.  We  discover  no 
ground  for  Interfering  with  the  Judgment,  and 
It  Is  alHrmed. 


OSBORN  V.  JBNKINSON. 

(Supreme  Court  of  Iowa.     Dec.  12,  1S96.) 

Neolioenob   and   Coxtribctory  Neomoencb  — 

QUKSTinNS   FOK  JCKV — BSCRSSIVE    DaMAOKS. 

1.  As  plaintiff  was  driving  across  F.  street, 
defendaut's  horse,  driven  to  a  bujcgy  on  F. 
street,  collided  with  plaintiff's  bugKy.  A  city 
ordinance  provided  that  no  person  sliould  drive 
on  any  street  faster  than  six  miles  per  hour. 
Defendant  and  two  other  persons  driving  single 
horBes,  were  nearly  abreast,  racing  tlicir  horses. 
Defendant  and  his  wife,  who  was  with  him, 
testified  that  he  was  not  racing,  but,  while  driv- 
ing at  an  ordinary  gait,  the  other  two  horses 
came  np  behind  him,  frightened  his  horse,  and 
he  could  not  hold  him  in;  and  that  when  he 
came  to  plaintiff's  buggy  be  jumped  or  fell  into 
the  ijuggy,  and  crushed  it.  Two  witnesses  tes- 
tified that  defendant's  horse  did  not  jump,  and 
one  of  them  said  he  came  "on  a  straight  trot." 
Defendant's  was  a  fast  horse,  and  he  and  the 
owners  of  other  fast  horses  were  accustomed 
to  speed  them  on  B\  street.  Bcld,  that  wheth- 
er the  collision  was  a  mere  accident,  and  not 
the  result  of  defendant's  negligence,  was  a 
question  for  the  jury. 

2.  It  appeared  that  plaintiff  was  a  dairyman; 
that  he  nad  8toi)pod  at  a  store  on  the  corner; 
that  he  had  gotten  into  his  buggy,  and  started 
across  the  street,  driving  in  a  proper  manner; 
that  one  or  more  persons  called  aloud  to  him  to 
look  out  for  the  race;  and  that  he  had  no  time 
to  get  out  of  the  waj.  Held,  that  whether  he 
was  guilty  of  contributory  negligence  was  a 
question  for  the  jury. 

3.  A  verdict  of  fl.OOO  for  personal  injuries 
will  not  be  set  aside  as  excessive  where  they 
are  serious,  and  the  evidence  tends  to  show 
that  they  are  permanent. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  George  W.  Wakefield,  Judge. 

Action  at  law  to  recover  damages  for  Inju- 
ries to  the  person  of  the  plaintiff  and  to  a 


buggy  or  spring  wagon,  which  Injuries  ore  al- 
leged to  have  been  caused  by  the  unlawful 
and  negligent  acts  of  the  defendant.  There 
was  a  trial  by  jury,  which  resulted  In  a  ver- 
dict and  Judgment  for  the  plaintiff.  Defend- 
ant appeals.     Affirmed 

M.  B.  Davis,  for  appellant.  Wright.  Hub- 
bard &  Bevington,  for  appellee. 

ROTHROCK,  C.  J.  The  act  of  the  defend- 
ant of  which  the  plaintiff  complains  occnrred 
at  the  Intersection  of  Fourth  and  Steuben 
streets.  In  Sioux  City.  The  pUilntlff  was 
driving  across  Fourth  street,  with  a  single 
horse,  and  a  spring  wagon.  The  defendant 
was  driving  a  single  horse  and  a  phaeton 
along  Fourth  street,  and  at  the  Intersection 
of  the  two  streets  the  defendant's  horse  came 
in  collision  with  the  buggy  of  plaintiff  with 
great  force,  and  nearly  destroyed  It.  Tbree 
wheels  were  broken,  one  axle  was  sprung, 
the  sides  of  the  box  were  crushed,  and.  In 
short.  It  was  a  wreck.  The  plaintiff  was 
thrown  out  of  the  busgy,  and  seriously  in- 
jured. He  was  driving  slowly  when  the  col- 
lision occurred,  and  the  defendant  was  driving 
at  a  reckless  apd  unlawful  rate  of  speed,  in 
violation  of  an  ordinance  of  the  city  which 
provides  that  no  person  shall  drive  on  any 
street  faster  than  a  rate  of  six  miles  per 
hour,  or  drive  "In  such  a  manner  as  to  come 
In  collision  with  or  strike  any  other  person 
or  object."  It  Is  undisputed  that  tne  defend- 
ant and  two  other  persons,  who  were  driving 
single  horses,  were  nearly  abreast,  and  that 
they  were  going  at  the  rate  of  about  a  mile 
in  tliree  minutes,  or  20  miles  an  hour.  And 
there  is  no  dispute  that  the  two  other  drivers 
were  racing  or  speeding  their  horses  on 
Fourth  street.  The  collision  occurred  in  the 
evening,  after  It  became  dark,  and  the  street 
lights  were  burning.  The  defendant  and  his 
wife,  who  was  with  him,  testified  as  witnesses 
on  the  trial  that  tie  was  not  racing  his  horse, 
but  that,  while  driving  at 'an  "ordinarj-  road 
gait,"  the  other  two  horses  came  np  behind 
blm,  and  frightened  his  horse,  and  made  him 
Jump,  and  that  he  could  not  liold  him  In;  and 
that  when  he  came  to  plaintiff's  buggy,  In  his 
Jumping  he  Junijied  or  fell  Into  the  buggy,  and 
crushed  It  down.  There  Is  no  question  tliat 
If  the  'defendant  was  engaged,  with  the  other 
drivers.  In  racing  or  speeding  their  horses,  he 
was  guilty  of  tlie  most  culpable  and  criminal 
negligence.  It  is  contended  by  counsel  for 
defendant  that  the  collision  was  a  mere  acci- 
dent; that  the  defendant  Is  not  chargeable 
with  negligence,  because  his  horse  was  run- 
ning away,  and  be  could  not  control  him. 
That  was  a  fair  question  for  the  Jury  to  de- 
termine. Two  witnesses  testified  that  the  de- 
fendant's horse  did  not  Jump,  one  of  them 
stat(>d  that  tlie  horse  came  "on  a  straight 
trot."  And  the  defendant  and  his  wife  were 
contradicted  by  other  witnesses  as  to  facts 
attending  the  collision.  The  defendant's  horse 
was  a  fast  anImaL    He  was  In  the  babit  of 
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speedlos  blm  oa  Foartta  street  He  testified 
tbat  be  had  driven  blm  In  less  tban  three 
mlnutea  to  tbe  mile  on  the  race  track.  It 
appears  tbat  tbe  owners  of  fast  bones  wete 
acciiBtomed  to  speed  them  on  Fourth  street. 
One  witness  testified  that  be  "bod  seen  these 
three  horses  there  before,"  and  tbe  defendant's 
horse  was  on  that  street  "two  or  three  times 
a  week." 

2.  It  Is  said  that  the  plaintiff,  by  his  negll- 
gence,  contributed  to  the  Injury.  It  appears 
to  ue  this  quostlon  was  fairly  submitted  to 
tbe  Jury,  and  that  the  court  rightly  held  that 
there  was  eyidence  sufficient  to  sustain  tbe 
▼erdict,  so  far  as  this  question  was  Involved. 
We  will  not  set  out  the  evidence  aa  to  tbe 
care  exercised  by  the  plaintiff  in  driving 
across  tbe  street  wbidi  tbe  defendant  and 
others  yterc  using  as  a  race  track,  and  on 
which  tbe  Jury  were  warranted  In  finding 
from  the  evidence  they  were  driving  at  tbe 
rate  of  about  20  miles  an  hour.  The  plaintiff 
was  engaged  as  a  dairy  man,  and  had  bis 
milk  cans  In  his  vehicle.  He  stopped  on  tbe 
comer  of  Fourth  and  Steuben  streets,  bought 
some  groceries,  and  watered  bis  horse  at  a 
public  watering  trough,  got  Into  bis  buggy, 
and  started  across  the  street,  driving  in  a 
proper  manner.  He  was  not  looking  for  a 
horse  race,  but  It  came  upon  him  without 
his  fault.  One  or  more  persons  called  aloud 
to  bim  to  look  out  for  the  race,  but  It  was  too 
late.     He  bad  no  time  to  get  out  of  tbe  way. 

3.  Tbe  vn^ict  of  the  jury  was  for  $1,000. 
It  Is  thought  to  be  excessive.  We  think  other- 
wise. Tbe  plaintiff  was  seriously  injured, 
and  tbe  evid«ioe  tends  stron^y  to  show  tbat 
tbe  injuries  are  permanent.  We  discover  no 
reversible  error,  and  the  Judgment  of  tbe  dis- 
trict court  is  afflrmea. 


BBEZLEY  V.  DBS  MOINES  LIFE  ASS'N. 

(Supreme  Court  of  Iowa.     Dec.  12,  1806.) 

Life  Inscranck— P&tmeiit  or  Pkbmiums— Takix« 

NOTB. 

The  provision  in  a  life  policy,  dated  Feb- 
ruary 19th,  requiring  quarterly  payments  of 
$10.80,  tbe  first  within  30  days  of  date,  the  sec- 
ond May  Ist,  the  others  quarterly  thereafter, 
that,  if  the  quarterly  payments  are  not  receiv- 
ed within  60  days  after  notice  (given  April  Ist, 
and  at  corresponding  dates),  the  policy  shall  be 
void,  is  Dot  waived  by  taking,  at  the  time  of 
issuing  the  policy,  in  addition  to  a  cash  pay- 
ment for  the  first  quarter,  a  note  dated  Febru- 
ary  19th,  for  $32.40, — premiums  for  the  balance 
of  the  year,  payable  in  three  equal  installments, 
tbe  first  90  days  after  date,  tbe  others  90  and 
180  days  thereafter. 

Appeal  from  district  court,  Polk  county;  W. 
F.  Conrad,  Judge. 

On  February  19,  1888,  the  defendant  ex- 
ecuted and  delivered  to  William  Beezley,  of 
Des  Moines,  Iowa,  a  policy  of  Insurance  upon 
bis  life,  containing  this  provision:  "And  in 
case  of  the  death  of  said  party  wbUe  In  good 
standing  to  participate  In  tbe  mortuary  fund 
of  tbe  association  to  tbe  amount  of  the  guar- 


antee note,  leas  tbe  balance.  If  any,  due  tbe 
company  for  tbe  current  year's  Insuiasce,  said 
benefit  to  be  paid  at  tbe  borne  office.  In  Dcs 
Moines,  Iowa,  to  Mary  J.  Beeidey,  If  ttaeu 
living."  The  piemlumB  were  payable  quar- 
terly, to  wit,  110.80  at  tbe  time  the  policy 
was  issued,  $10.80  in  90  days  thereafter,  and 
so  on  indefinitely.  The  policy  made  tbe  sec- 
ond payment,  due  May  1st,  and  the  others 
quarterly  thereafter;  but  a  note  was  taken,  by 
tbe  terms  of  which  tbe  second  quarterly  pay- 
ment matured  May  19th,  after  its  date,  and 
tbe  next  one  90  days  theresfter.  $10.80  was 
paid  in  eatib  when  tbe  policy  was  Issued. 
Tbe  next  two  quarterly  payments  were  not 
paid.  Tbe  assured  died  on  October  20,  1892. 
Tbe  policy  contained  tbe  following  provision: 
"That,  If  tbe  quarterly  payments  or  tbe  pay- 
ments on  the  guaranty  note,  are  not  received 
by  this  assbclntlon  within  sixty  days  from 
date  of  notice,  then  this  policy  shall  be  null 
and  void  and  of  no  effect  until  all  arrearages 
are  paid,  and  health  blanks  signed  and  ap- 
proved by  the  association."  When  the  poli- 
cy was  executed,  the  assured  executed  to  the 
defendant  a  note  as  follows:  "$32.40.  Des 
Moines,  Iowa,  February  19,  1892.  For  value 
received,  I  promise  to  pay  to  the  Des  Moines 
Life  Association,  In  Des  Moines,  Iowa,  thir- 
ty-two dollars  and  *<>/ioo  cents.  In  three  equal 
Installments,  tbe  first  Installment  to  be  due 
and  payable  In  ninety  days  from  date  hereof, 
and  each  ninety  days  thereafter  until  the 
whole  amount  thereof  is  iMld,  without  inter- 
est. If  paid  when  due;  otherwise,  eight  per 
cent,  from  maturity.  This  note  is  given  for 
tbe  first  year's  insurance,  and,  in  case  a  poli- 
cy Is  not  issued,  to  be  void,  and  to  be  return- 
ed to  the  maker.  In  case  any  of  tbe  above 
taistallments  are  not  paid  when  due,  or  with- 
in thirty  days  thereafter,  then  this  note  all 
falls  due  and  payable  at  once.  If  suit  Is 
brought  to  collect  this  note,  I  agree  to  pay  tbe 
costs  of  collecting.  Including  attorney's  fees. 
Wm.  Beezley.  P.  O.:  102  B.  12th  Street, 
Des  Moines,  Iowa."  Tbe  policy  also  provid- 
ed that  "a  printed  or  written  notice,  directed 
to  the  address  of  each  member  as  they  at>- 
pear  on  the  book*  of  tbe  association,  and  for- 
warded as  aforesaid,  shall  be  deemed  a  legal 
notice."  The  application  of  the  assured  di- 
rected tbat  these  notices  should  be  mailed  to 
M.  J.  Beezley,  102  East  Twelfth  street,  Des 
Moines,  Iowa,  April  1,  1892,  a  notice  was 
thus  mailed,  to  the  effect  that  there  would  be 
due  on  May  1,  1892,  on  the  policy  of  Wil- 
liam Beezley,  $10.80,  and  that  a  failure  to 
pay  the  same  would  "cause  tbe  forfeiture  of 
your  insurance."  May  2,  1892,  a  second  no- 
tice was  mailed,  to  the  effect  that  the  amount 
then  past  due  on  the  policy  was:  fine,  10  cents; 
quarterly  payment,  $10.80,— total  to  pay;  $10.- 
00;  and  that  "if  this  is  not  received  at  tbe 
office  on  or  before  June  1,  1892,  your  nollcy 
will  promptly  lapse."  This  action  is  brmight 
to  recover  on  the  jwlicy.  Tlie  defense  is  that 
there  is  no  liability  by  reason  of  the  nonnay- 
ment  of  tbe  quarterly  amount  of  premium 
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due  May  19,  1892.  The  cause  was  tried  to 
the  court,  and  a  Judgment  entered  for  the  de- 
fendant, and  against  plalntitf,  for  costs. 
Plaintiff  appeals.     Affirmed. 

Barcroft  &  McGaughan,  for  appellant    Cum- 
mins &  Wright,  for  appellee. 

KINNE,  J.  1.  The  contentions  of  the  ap- 
pellant are:  First,  that  Inasmuch  as  a  note 
was  given  for  the  premium,  except  for  the 
first  quarter,  which  was  paid  In  cash.  It  fol- 
lows tliat  the  association  cannot  take  advan- 
tage of  the  proylslons  of  the  policy  relating  to 
a  forfeiture,  but  are  limited  to  a  right  of  re- 
covery on  the  note;  second,  it  is  claimed  that 
the  notices  were  not  mailed  to  the  proper  par- 
ty. The  contract  between  the  assured  and 
the  association  is  embodied  in  the  policy  and 
the  note.  The  qtiarterly  premiums  stipulat- 
ed for  in  the  policy  and  the  quarterly  pay- 
ments t>roTided  for  in  tUe  note  are  the  same. 
By  the  terms  of  the  policy  It  is  expressly 
provided  "that.  If  the  quarterly  payments 
*  •  •  are  not  received  by  the  association 
within  sixty  days  from  date  of  notice,  then 
this  policy  shall  be  null  and  void  and  of  no 
effect."  We  look  to  both  the  policy  and  the 
note  to  ascertain  the  contract  of  the  parties, 
and  what  that  contract  is  must  be  determined 
in  view  of  the  fact  that  these  two  Instru- 
ments were  contemporaneous.  Bearing  these 
facts  in  mind,  we  conclude  that  there  was 
no  purpose  or  Intent  that  the  taking  of  the 
note  should  waive  the  provisions  of  the  policy 
touching  the  prompt  payment  of  premiums. 
This  is  not  a  case  where  a  note  Is  taken  for 
the  entire  premium,  for  the  premium  due  at 
the  time  the  policy  was  issued  was  paid  In 
cash.  Nor  is  it  a  case  of  extending  time  of 
payment  of  a  premium,  and  accepting  a  note 
therefor.  The  question  is:  Did  the  taking  of 
the  note,  under  the  circumstances  disclosed, 
operate  to  prevent  the  association  from  rely- 
ing upon  the  provisions  of  the  policy  requiring 
a  prompt  payment  of  the  quarterly  premiums? 
It  seems  to  us  that  It  did  not.  Counsel  for 
appellant  relies  upon  McAllister  v.  Insur- 
ance Co.,  101  Mass.  658.  Tliat  case  is,  as 
it  seems  to  us,  rather  an  authority  in  support 
of  the  holding  of  the  district  court  in  thl^ 
case;  In  the  cited  case  the  entife  premium 
for  a  year  was  due  and  payable  when  the 
°  policy  Issued,  and  a  like  sum  was  to  be  paid 
at  a  fixed  date  every  year.  The  policy  con- 
tained the  usual  provisions  for  the  forfdture 
of  the  contract  In  case  tlie  premium  was  not 
paid.  The  company  accepted  a  part  of  the 
payment  In  cash,  and  took  notes  for  the  re- 
mainder, one  maturing  in  six  months,  and  the 
other  on  demand  after  five  years.  The  six- 
months  note  was  not  paid.  The  assured  died. 
The  court  said:  "The  defendants  rely  unon 
that  provision  of  the  policy  which  declares 
that,  'In  case  any  premium  due  upon  the  poli- 
•'.7  shall  not  be  paid  at  the  day  when  payable, 
the  policy  shall  thereupon  become  forfeited 
and  void,'  except  for  a  certain  period,  which 
liad  expired  before  the  death  of  the  assured  In 


this  case.  But  the  court  is  of  opinion  that 
this  clause,  which  Is  Inserted  for  the  tieneflt 
of  the  Insurers,  and  to  be  construed  most 
strongly  against  them,  and  which  merely  pro- 
vides that  the  i>oUcy  'shall  become  forfeited 
and  void'  in  case  a  premium  'shall  not  be  paid 
at  the  day  when  payable,'  can  only  apply 
to  a  iwllcy  which  has  once  taken  effect,  and  to 
nonpayment  of  a  premium  payable  after  that 
I  time,  and  cannot  be  held  to  refer  to  that 
I  premium  which  the  policy  contemplates,  and 
required  to  be  paid  before  the  contract  of  in- 
sumnce  has  any  binding  force."  The  theory 
of  that  case  Is  that  as  the  company  had  waiv- 
ed the  payment  of  the  cash  premium,  which 
was  due  before  the  policy  became  binding, 
and  had  taken  a  note  for  it,  it  was  estopped 
from  claiming  that,  by  reason  of  the  nonpay- 
ment of  the  premium,  'the  policy  had  lapsed. 
The  reasoning  of  the  court  is  that  such  a  for- 
feiture clause  in  the  policy  can  only  be  ap- 
plied In  case  the  policy  has  once  taken  effect, 
and  to  the  nonpayment  of  a  premium  payable 
after  the  policy  has  become  a  binding  obliga- 
tion. In  the  case  at  bar  the  premium  which 
must  I>e  paid  before  the  policy  went  In  force 
was  paid  in  cash,  and  It  Is  now  sought  to  for- 
feit the  policy  on  account  of  nonpayment  of 
premiums  which  thereafter  became  due,  and 
for  which  the  note  was  given.  We  have  ex- 
amined other  cases  cited,  but  they  do  not 
throw  any  light  upon  the  question  before  us. 
Our  conclusion  is  that  a  fair  construction  of 
both  policy  and  note  upholds  the  Judgment  of 
the  district  courL 

2.  As  to  the  notices  little  need  Iw  said. 
They  were  sent  to  the  wife  of  the  assured  by 
his  direction,  as  given  In  Ills  application. 
The  evidence  shows  that  she  received  them, 
and  sent  them  to  her  husband.  Eveiy  end 
which  could  be  accomplished  by  such  notices 
was  fully  attained  In  tills  case.  In  the  light 
of  the  evidence,  there  can  be  no  serious  objec- 
tion to  them.  The  Judgment  below  la  af- 
firmed. 


GATCH  V.  GARRBTSON  et  al. 

(Supreme  Court  of  Iowa.     Dec  11,  1896.) 

consolidatiox  of  actions  —  eqcitabi.b  i«si:r 
—  Trial  by  Jdrt  —  Landixikd  and  Tbnant  — 
Construction  or  Lease — Aqkeemest  to  Bdp- 
PLT  Heat— Burden  op  Proof. 

1.  An  action  at  law  and  a  auit  in  equity  for 
the  collection  of  rent  were  consolidated  as  a 
cause  in  equity,  with  a  proviso  that  the  consol- 
idation should  not  prejudice  defendants'  right 
to  a  jury  trial.  A  substituted  petition  had  been 
filed,  asking  equitable  relief  in  the  law  action; 
and,  subsequent  to  the  consolidation,  defend- 
ants filed  an  amended  and  substituted  counter- 
claim, triable  in  equity.  Beld,  that  it  was  not 
error  to  refuse  to  permit  the  trial  of  the  issues 
by  the  jury. 

2.  Under  a  lease  of  a  building  at  a  certain 
rent,  and  providing  tliat  until  the  lessor  should 
cause  the  bnilding  to  be  heated  with  steam  the 
rent  should  be  another  smaller  sum,  the  lessor 
Is  not  bound  to  furnish  steam  beat  except  as  a 
condition  precedent  to  bis  right  to  the  higher 
rent. 
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3.  The  burden  of  ahowing  that  the  lessor  did 
not  furnish  sufficient  heat  to  entitle  him,  under 
the  leabe,  to  the  higher  rent,  is  on  the  lessee. 

4.  Defendants  leased  a  portion  of  a  building 
for  use  as  a  lodging  house,  the  building  to  be 
heated  by  steam  by  the  lessor.  Experts  testi- 
fied that  the  radiation  provided  by  the  lessor 
was  sufficient  to  keep  the  rooms  comfortable 
for  Bleeping  purposes,  and  it  appeared  that  oth- 
er tenants  in  the  same  building  received  suffi- 
cient heat  Beld,  that  the  evidence  justified  a 
finding  that  the  lessor  had  substantially  com- 
plied with  the  obligation  to  beat  the  leased 
premises. 

Appeal  from  district  court,  PoUt  county;  W. 
A.  Spurrier,  Judge. 

This  la  a  consolidation  of  two  actions,  tlie 
Durpose  of  which  waa  the  collection  of  rent 
due.  The  first  action  was  commenced  at  law, 
and  was  aided  by  a  landlord's  attachment. 
The  second  was  brought  In  equity,  to  fore- 
close a  Hen  glyen  by  the  lease  upon  all  prop- 
erty of  the  defendants  used  or  kept  in  the 
leased  premises,  whether  it  was  exempt  from 
execution  or  not.  On  the  application  of  the 
plaintiff,  the  action  at  law  was  transferred  to 
the  equity  docket,  and  the  two  were  consoli- 
dated, and  heard  as  In  equity,  on  their  merits. 
A  decree  was  rendered  In  favor  of  the  plain- 
tiff for  $240,  with  interest,  attorney's  fees, 
and  costs,  and  ordering  the  proceeds  of  the 
attached  property  to  be  paid  to  him.  The 
defendants  appeal.     AHirmed. 

Merritt  &  Bunting  and  Jas.  A.  Meirrlt,  for 
appellautB.  Gatch,  Connor  &  Weaver,  for  ap- 
pellee. 

ROBINSON,  J.  On  the  15th  day  of  .Tuiy, 
A.  D.  1S92,  the  plaintiff  leased  to  the  defend- 
ants ttie  entire  second  floor  of  a  certain  build- 
ing in  the  city  of  Des  Molneis,  for  the  term 
of  14  months  and  15  days.  The  lease,  which 
was  In  writing,  required  the  defendants  to 
pay  a  rent  of  $56  each  month,  but  contained  a 
proviso  that,  until  the  plaintiff  should  cause 
the  premises  to  be  heated  with  steam,  the 
monthly  rent  should  be  $45.  The  premises 
were  to  be  used  "for  a  lodging  house,"  and 
for  no  other  purpose,  excepting  that  the  de- 
fendants were  permitted  to  do  the  family  cook- 
ing necessary  for  themselves.  They  todL 
possession  of  the  premises  under  the  lease, 
and  continued  therein  until  about  the  Ist  of 
.Tanuary,  18S>4,  or  after  the  action  at  law  was 
commenced.  At  about  the  time  the  term  ex- 
pired, the  parties  had  some  conversation  in 
regard  to  another  lease,  and  one  was  drawn, 
but  never  signed.  In  the  month  of  October, 
1R92,  steam  beat  was  furnished  for  the  leased 
premises,  and  thereafter  the  defendants  paid 
$56  each  month  as  rent,  until  August,  1893. 
Nothing  was  paid  after  July  of  that  year,  ex- 
cepting $40.  Therefore,  if  the  defendants 
are  responsible  for  rent  at  the  rate  of  $56  per 
month  from  the  1st  day  of  August,  1893,  to 
January,  1804,  they  were  owing  to  the  plain- 
tiff the  amount  fixed  by  the  decree  of  the  dis- 
trict court.  The  defendants  claim  that  the 
plaintiff  agreed  to  furnish  good  and  sufficient 
steam  heating  for  the  leased  premises,  but  fail- 


ed to  do  so,  and  that  for  that  reason  they 
were  not  required  to  pay  more  than  $45  per 
mouth  as  rent.  As  further  defense,  the  de- 
fendants claim  that,  by  reason  of  the  alleged 
failure  of  the  plaintiff  to  furnish  the  heat  for 
the  premises  as  agreed,  8  of  the  17  rooms  In- 
cluded therein  could  not  be  used,  and  were  of 
no  value  to  them,  during  cold  weather,  and 
that  the  other  rooms  were  not  adequately 
warmed;  that.  In  consequence  of  the  failure 
of  the  plaintiff  to  furnish  the  necessary  heat, 
the  defendants  were  unable  to  let  the  rooms 
during  cold  weather;  that,  relyhig  upon  the 
agreement  of  the  plaintiff,  they  furnished  the 
rooms,  at  a  great  expense,  and  continued  to 
occupy  the  premises  from  month  to  month, 
believing  that  the  plaintiff  would  within  a 
short  time  fulfill  his  agreement;  that  the 
money  they  have  paid  as  rent  is  more  than 
the  reasonable  value  of  the  premises  during 
the  time  they  were  occupied  by  the  defend- 
ants; and  that,  by  reason  of  the  facts  stated. 
the  rent  has  been  fully  paid.  After  the  two 
actions  were  consolidated,  the  defendants  fil- 
ed what  th^  style  their  "amended  and  sub- 
stituted counterclaim  to  both  of  the  above 
causes."  That  recites  the  leasing  by  the 
plaintiff;  that  he  agreed  to  furnish  the  neces- 
sary steam  heat  for  warming  the  premises, 
but  failed  to  do  so;  that  the  defendants  were 
unable  to  warm- them  by  using  stoves,  for  the 
reason  that  they  were  In  a  two-story  building, 
the  chimneys  of  which  were  without  proper 
drafts,  because  they  were  not  in  good  order, 
and  l)ecause  of  the  proximity  of  the  seven- 
story  building;  that  the  value  of  the  prem- 
ises was  much  less  than  it  would  have  been 
had  the  plaintiff  fulfilled  his  agreement;  that, 
while  the  defendants  were  occupying  them, 
he  promised  repeatedly  that  he  would  fulfill 
his  agreement,  and  that,  relying  upon  these 
promises,  the  defendants  continued  to  occu- 
py the  premises,  and  to  pay  rent  therefor; 
that,  by  reason  of  the  failure  of  the  plaintiff 
to  furnish  the  required  amount  of  steam,  the 
reasonable  value  of  the  premises  during  the 
time  they  were  occupied  by  the  plaintiff  was 
but  $225;  tliat,  by  reason  of  the  alleged  fail- 
ure of  the  plaintiff  and  the  consequent  Ina- 
bility of  the  defendants  to  let  the  rooms,  they 
were  damaged  In  the  sum  of  $4,040.  The 
counterclaim  further  alleges  tliat  the  attach- 
ment was  wrongful,  and  that  the  plaintiff 
wrongfully  converted  to  his  own  use  attached 
property  of  the  value  of  $569,  by  reason  of 
which  the  defendants  have  sustained  dam- 
ages to  that  amount;  that  the  defendant  W. 
C.  Garretson  sustained  damage  In  the  further 
sum  of  $100,  by  reason  of  an  alleged  wrongful 
levy  of  the  attachment  on  his  property  which 
was  exempt  from  execution.  In  another  di- 
vision of  the  counteiv)Jaim,  the  defendants 
claim  to  have  sustained  damages  to  a  large 
amount  by  reason  of  the  seizure  of  personal 
property  imder  a  special  attachment  which 
was  Issued  In  the  action  In  equity. 

1.  The  order  of  the  district  court  which 
sustained  the  application  of  the  plalptlff  to 
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consoUdatie  the  two  actions  provided  that  tbe 
conaoUdatlcm  should  not  "in  any  way  preju- 
dice whatever  right  defeadants  may  have 
to  a  }ury  trial  of  the  matter  set  out  In  their 
answer."  When  tbe  order  waa  made,  the 
pleadings  which  had  been  filed  were  tbe  orig- 
inal petition  of  tbe  plalntHf,  and  the  answer 
thereto  (which  Included  counterclaims  for 
the  alleged  failure  of  the  plaintiff  to  per- 
form his  agi-eement  for  heating  the  building, 
and  for  the  alleged  wrongful  conversion  of 
property  tolien  under  tbe  landlord's  attach- 
ment), an  amended  and  substituted  petition 
to  which  an  answer  had  not  been  Sled,  and 
the  petitl(Mi  in  the  action  In  equity.  The  an- 
swer to  which  the  order  of  consolidation  re- 
ferred was  the  one  filed  to  the  original  peti- 
tion. After  the  order  was  made,  the  defend- 
ants filed  an  answer  to  the  substituted  peti- 
tion, and  on  the  same  day  the  "amended  and 
substituted  counterclaim,"  which  was.  In 
terms,  made  to  apply  In  both  cases.  To  the 
final  answer  the  plaintiff  filed  a  reply.  When 
the  consolidated  actions  were  reached  for 
trial,  tbe  defendants  demanded  a  trial  by 
Jury  of  the  issues  made  on  their  counter- 
claims. The  demand  was  refused,  the  dis- 
trict court  holding  that  the  defendants  had 
a  right  to  a  Jury  trial  on  their  counterclaim 
as  It  stood  when  the  cases  were  consolidated, 
but  that  the  Issues  ss  presented  by  the 
amended  and  substituted  counterclaim  were 
triable  In  the  action  In  equity,  and  not  In 
the  action  at  law.  The  defendants  excepted 
to  the  ruling,  but,  after  consultation  with 
counsel,  elected  "not  to  dismiss  any  item  of 
the  counterclaim."  They  now  complain  of 
the  ruling  of  the  court  In  refusing  to  allow 
them  a  Jnrj  trial.  The  action  in  equity  was 
commenced  to  foreclose  the  Hen  given  by  the 
lease  upon  certain  personal  propertj'  used  In 
the  leased  premises,  but  claimed  by  the  de- 
fendant W.  G.  Garretson  to  be  exempt  from 
execution.  The  substituted  petition  in  the 
action  at  law  asked  the  foreclosure  of  the 
lien  given  by  the  lease  upon  all  property  of 
the  defendants  used  and  kept  In  the  leased 
premises  during  the  term  of  the  lease,  wheth- 
er exempt  from  sale  on  execution  or  not. 
It  will  be  noticed  that,  after  the  filing  of  the 
substituted  petition,  equitable  relief  was  be- 
ing asked  in  each  action.  The  right  of  the 
plaintiff  to  thus  change  the  action  commen- 
ced at  law  and  to  have  the  two  actions  con- 
solidated does  not  appear  to  have  been  ques- 
tioned. It  Is  the  right  of  either  party  to  an 
action  properly  commenced  by  ordinary  pro- 
ceedings to  have  Issues  exclusively  cogniza- 
ble In  equity  tried  In  equity  by  the  court, 
without  a  Jury.  Code,  {  2517;  Morris  v.  Mer- 
ritt,  62  Iowa,  501,  3  N.  W.  504.  As  a  rule,  is- 
sues of  fact  In  an  action  in  an  ordinary  pro- 
ceeding must  be  tried  by  a  Jury,  unless  a  Ju- 
ry Is  waived.  Code,  §  2740.  But,  when  an 
Issue  which  would  ordinarily  be  tried  as  at 
law  Is  presented  by  answer  In  an  action  prop- 
erly commenced  In  equity,  the  plaintiff  is 
entitled  to  have  it  tried  as  In  equity.    Ryman 


V.  r^ynch,  76  Iowa,  688,  41  N.  W.  820;  Wilk- 
inson V.  Pritchard  (Iowa)  61  N.  W.  965.  See', 
also.  Marquis  v.  Illsley  (Xowa)  G8  K.  W.  589. 
Therefore  it  was  the  rlgtit  bT  the  plaintiff  to 
Insist  that  the  issues  presented  by  the  sub- 
atltut«d  counterolalm  In  the  aotioD  eommeit- 
ced  In  equity  shonld  be  tried  tai  eqnUy.  The 
•ubetitnted  counterclaim  was  Intended  to  be 
considered  as  in  each  case,  and  therefore  the 
Issues  which  It  tendered  were  the  same  lu 
both  cases.  But  the  defendant  was  not  unti- 
tled to  have  two  trials  of  the  same  tssues,— 
one  at  law,  and  the  other  in  equity.  Al- 
though tbe  first  action  was  oommenced  by 
ordinary  proceed  lags,  yet,  by  the  filing  of 
tlie  substituted  iietltloa.  Its  character  was 
olMLOiged  to  that  of  ain  action  in  equity;  and 
it  was  for  all  practical  purposes  the  same 
ss  tliough  it  had  been  comm^iced  Id  equity. 
As  both  actions  were  pending  In  equity,  and. 
by  reason  of  tlie  oonaolidation,  were  virtual- 
ly but  one  case,  the  district  oourt  rlchtf  ully 
refused  to  peruiit  a  trial  sf  aay  «f  the  issues 
hy  Jury. 

2.  It  is  claimed  by  the  appeUants  that  the 
tease  given  by  the  plaintiff  required  hlxu  to 
furnish  steam  heat  when  It  -should  be  need- 
ed, -and  sufficient  in  amount  to  keep  all  of 
tfa«  rooms  in  tbe  leased  premises  oomfortable 
for  use  at  all  times.  We  have  examined  the 
lease  with  much  care,  but  we  do  not  find 
that  it,  in  terms,  required  him  to  furnish 
steam  heat  Tbe  only  provision  In  regard  to 
heating  Is  contained  in  a  portion  of  tbe  lease 
of  which  the  following  is  a  copy:  "Provided, 
that,  until  said  Gatch  shall  cause  said  prem- 
ises to  be  hearted  by  steam  heat  by  tbe  Des 
Moines  Steam-Heating  Company,  the  month- 
ly rent  shall  1x  ^5."  There  Is  a  further 
provision  to  the  effect  that  the  plaintiff 
should  not  he  under  any  obligation  to  make 
Tepairs  during  the  'term  of  the  lease.  We 
are  of  the  opinion,  however,  that,  to  enti- 
tle the  plaintiff  to  the  full  reat  of  996  per 
month,  he  was  required  to  fUmlsh  sufficient 
steam  heat  to  make  the  premises  eomfort- 
at)le  for  the  purpose  for  which  they  were 
leased;  that  Is,  for  a  lodging  bouse.  He 
placed  In  them  steam  radiators,  which  he 
caused  to  be  supplied  with  steam  by  the  Co- 
lumbus Buggy  Company,  for  the  reason  that 
he  was  unable  to  secure  a  connection  with 
the  works  of  the  Des  Moines  Steam-Heating 
Company.  The  source  of  supply  was  not, 
however,  a  matter  of  consequence  to  the  de- 
fendant Bo  long  as  the  supply  was  sufficient 
Whether  it  was  sufllclent  is  the  question  of 
chief  Importance  In  the  case.  The  burden 
of  showing  that  It  was  not  is  on  the  defend- 
ants. Hoffman  v.  School  Dlst  (Iowa)  65  N. 
W.  322.  Much  evidence  was  offered  by  the 
defendants  to  show  that  tbe  leased  premises 
were  not  made  comfortable  by  the  steam 
heat  furnished,  and  it  shows  that  there 
were  times  when  the  rooms  were  not  warm 
enough  for  persons  to  sit  iu  them  at  all  times 
of  every  day  with  comfort  Four  of  the 
rooms    were    occupied    by  the    defendants. 
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Twelve  were  to  let  all  of  the  time,  tad  an- 
other a  part  of  tbe  time.  All  of  the  rooms 
'Which  were  Intended  for  letting  opened  from 
a  hall  which  was  supplied  from  two  steam 
radiators.  Six  of  those  rooms  were  supplied 
with  cadlatots.  Two  rooms  which  did  not 
have  radiators  oitened  Into  rooms  which  were 
supplied  with  them,  and  four  rooms  were 
warmed  only  from  radiation  In  the  hall.  It 
Is  shown  by  expert  testimony  that  tbe  radia- 
tion farnlBhed  was  of  sufficient  capacity  to 
make  all  of  the  rooms  comfortable  for  slee^ 
Ing  purposes,  and  tiiat  it  was  more  than  is 
usually  furnished  for  the  same  space  in  or- 
dinary hotels.  The  plaintiff  employed  a  Jan- 
itor, who  was  Instructed  to  so  manage  the 
regulator  as  to  keep  the  temperature  at  fr«sn 
70  to  75  degrees,  and  made  arrangements 
by  which  the  defendants  and  other  tenants 
who  occupied  portions  of  the  same  and  an- 
other building  could  procure  additional  beat, 
and  make  proper  complaint  if  It  was  not  fnr- 
nlstaed.  The  defendants  complained  a  'few 
times  that  the  heat  was  insufficient,  but  al- 
ways paid,  without  objectimi,  the  full  rent 
of  $56  after  the  steam  heat  was  furnished, 
tmtil  the  next  August.  At  oae  time,  wben 
complaint  was  made  that  some  of  the  rooms 
were  not  sufficiently  warmed,  the  plaintiff 
offered  to  furnish  additional  tadiatlon  for  an 
Increase  of  f4  a  month  in  the  rent,  bat  hU 
offer  was  not  accepted.  Other  tenants  in  the 
same  building  were  supplied  from  the  same 
myarot  with  all  the  heat  they  desired.  The 
defendants  furnished  the  rooms,  and  desired 
to  let  them  to  night  lodgers,  to  tmveling  men 
who  wished  to  use  them  but  for  a  short 
time,  and  to  ottiers  who  desired  more  perma- 
nent lodgings.  We  cannot  set  otrt  all  of  the 
evidence  with  regard  to  the  amount  of  beat 
needed  and  the  amount  fnrnlsbed.  We  are 
■BtlaSed,  liowever,  that  tbe  rooms  were  ««ffl- 
clently  warmed  for  tlie  purpose  for  which 
the  plaintiff  leased  them,  and  that  he  com- 
plied anbstantialiy  with  all  the  obllgatloas 
imposed  upon  him  by  the  tease. 

3.  We  have  disposed  of  the  controlling 
queatiOBS  in  the  case.  Some  are  suggested 
by  the  record,  but  are  not  presented  ta  «r- 
gnment.  Others,  In  view  of  the  cooctasions 
announced,  are  Immaterial.  Tbe  appellants 
complain  thft  there  were  irregularities  in  the 
Issuing  of  the  attachment,  bnt,  as  the  claim 
is  made  for  the  first  time  in  the  reply,  it  will 
not  be  farther  noticed.  The  decree  of  tbe  dis- 
trict comrt  appears  to  be  correct,  and  is  af- 
firmed. 


BIATT  V.  NELSON. 
(Snpreme  Court  of  Iowa.     Dec.  12,  1896.) 

JUKISDICTION    or     BUPRBMB     CnURT  —  CEHTinsD 

QresTios — Revibw— EvinuNoi!. 
1.  A  eertiflcate  for  an  appeal  In  a  case  in 
which  less  than  f  100  wm  involwd,  stating  that 
a  qoestiMi  of  law  arose  in  tbe  trial  of  tlie  case, 
without  alleging  that  the  question  certiSed  was 
involved,  is  insufficient  to  give  the  supreme 
conrt  jurisdictioD. 


£.  WheM  tiw  ■tatement  by  appeUee  in  his 
amended  abstract  that  his  abstract,  together 
with  appellant's,  does  not  contain  all  the  evi- 
dence, IS  not  denied  by  appellant,  the  evideaoe 
will  not  be  reviewed. 

Appeal  from  district  court,  Mahaska  coun- 
ty;  A.  R.  Dewey,  Judge. 

This  Is  an  action  to  recover  the  rent  reserv- 
ed in  B  certain  lease  made  and  executed  by 
one  Wllltam  Crowby  to  the  defendant  for  the 
term  of  one  year  from  and  after  the  Ist  day  of 
March,  1891,  at  the  agreed  rental  of  fieo  per 
year.  The  defendant  admitted  the  execution 
Of  the  lease,  and  further  pleaded  that  the 
plaintiff's  assignor  failed  and  refused  to  give 
him  the  possession  of  the  premises  at  the  time 
agreed  upon,  and  that  by  reason  thereof  he 
has  been  damaged  in  the  sum  of  flSO.  De- 
fendant further  says  that  he  paid  980  on  tbe 
contract  before  he  was  fully  aware  of  the 
extent  of  his  damage,  and  that  this  was  more 
than  be  owed  the  plaintiff's  assignor  under 
the  lease,  and  he  asks  Judgment  for  the  sum 
of  $150  in  addition  to  the  $80  stin  alleged  to 
be  due  the  plaintiff.  Tbe  case  was  tried  to  a 
Jury,  resulting  In  a  verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.    Dismissed. 

Byron  W.  "Preston,  for  appellant.  Bolton  & 
McCoy  and  F.  D.  Reld,  for  antellee. 

DKKMKB,  J.  The  first  QueaUon  to  be  oon- 
flldered  Is  Wbether  a  certificate  is  neeesaaiy  to 
give  us  Jurisdiction.  The  pJalntiff  asks  Judg- 
ment for  $80,  the  balance  which  he  olaiius  Is 
due  him  on  the  lease  executed  1^  defendant. 
In  his  original  answer  the  defenduit  admitted 
tbe  execution  of  tbe  lease,  'but  claimed  tttat 
he  was  damaged  by  failure  to  get  possession 
of  the  premises  at  the  time  agreed  apon  in  the 
«am  of  $160,  and  be  asked  Jadgmeat  against 
plaintiff  for  costs.  In  an  amended  answer  and 
counterclaim,  filed  after  tbe  verdict  was  re* 
turned,  and  at  the  «Bme  time  the  certificate 
hereinafter  T«terred  to  was  gnasted,  defend- 
ant a^ed  "Judgment  for  the  said  sum  of 
$150  in  addition  to  the  $80  atiU  alleged  to  be 
due  by  tbe  pUlntlff."  It  Is  manifest  that 
when  the  case  was  tried  there  was  but  '$80 
Involved,  and  it  further  appears  that  there 
wa«  DO  Issue  taJten  on  the  amended  aaswer 
and  counterclaim.  Indeed,  it  seems  to  have 
been  disregarded  by  the  parties  and  by  tbe 
court,  for  tlie  court  proceeded  to  grant  a  cer- 
tificate for  an  appeal  to  this  court.  More- 
over, the  pleadings,  as  amended,  show  that 
under  the  facts  as  stated  the  defendant  could 
not  hare  obtained  Judgment  for  more  than  the 
difference  between  the  rent  reserved,  $80,  and 
the  amount  of  the  damages.  $150— or  $70.  We 
have  frequently  bdd  that  the  amount  in  con- 
trovensy  la  to  Ik  determined  from  ttie  allega- 
tions of  the  pleading  rather  than  from  the 
prayer  thereof.  Cooper  v.  Dillon,  66  Iowa, 
867,  .9  N.  W.  302.  The  certificate,  in  so  far 
as  material,  is  as  follows:  "I,  A.  R.  Dewey, 
judge,  •  •  •  do  hereby  certify  that  there 
is  a  question  of  law  which  arose  In  the  trial 
of*  this  cause  upon  which  it  is  desirable  to 
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bare  the  opinion  of  the  supreme  court.  Said 
question  la  as  follows."  The  certificate  does 
not  state  that  the  question  certified  is  in- 
Yolved  In  the  case,  and  It  Is  therefore  insuffi- 
cient Lamb  V.  Ross,  84  Iowa,  578,  61  N. 
W.  48;  Connor  v.  Bennke  (decided  at  the  pres- 
ent term)  69  N.  W.  414. 

2.  If  It  should  be  conceded  that  a  certificate 
was  not  necessary  to  give  us  Jurisdiction,  yet 
we  could  not  consider  the  case  on  its  merits, 
for  the  reason  tliat  appellee  states  In  his 
ameuded  abstract  "that  the  amended  abstract, 
together  with  the  abstract  of  appellant,  does 
not  contain  all  the  evidence."  This  statement 
Is  not  denied  by  appellant  The  record  dis- 
closes that  at  the  conclusion  of  the  evidence 
plaintiff  moved  the  court  to  instruct  the  Jury 
to  return  a  verdict  for  plaintiff  for  the  sum 
of  $91.50,  and  that  this  motion  was  sustained. 
The  questions  argued  Involve  a  consideration 
of  the  evidence,  and,  as  we  do  not  have  it  all, 
they  cannot  be  considered.  We  do  not  have 
Jurisdiction,  and  the  case  Is  dismissed. 


GEIGBR  V.  PAYNE. 
(Supreme  Court  of  lovn.     Dec.  11,  1896.) 

PLBADINOS  —  RULINO  OS    DeMCRKER— WAITER  OF 
ObJBCTIOSS— CONTINOANCE— JUHT  —  CHAI.LEXOB 

FOR  Caosb— Brbacr  OF  Marriaob   Contract— 

COMPI.AIXT— AIJ.EQAT10N8    OF     BeDUCTION— Evi- 
DBN'CK— DeCLAHATIOXS  OF  DeFESDAXT— LETTERS 

— Rdi.inos  on  Evidesce— Isstuuotioss — Eioes- 
siTE  Damages— MiscoxDUCT  of  Codnsei. 

1.  Error,  if  any,  in  sustaining  a  demurrer  to 
a  substituted  answer,  is  waived  where  an 
amendment  to  such  answer  is  filed,  and  issue 
Joined  thereon. 

2.  Refusal  of  continnnnce  on  account  of  the 
death  of  defendant's  chief  attorney  was  proper, 
where  the  cause  had  lieen  several  times  contin- 
ued at  defendant's  instance,  and  the  illness  of 
the  attorney  was  of  such  a  nature,  ond  had  ex- 
isted for  such  a  period,  that  his  presence  at  the 
trial  ought  not  to  have  been  expected. 

8.  There  is  no  abuse  of  discretion  in  excusing 
for  cause  a  juror  who  has  discussed  the  case 
with  his  son-in-law,  a  relative  of  defendant. 

4.  A  party  cannot  complain  of  the  exclusion 
of  a  juror  for  cause  unless  he  shows  that  he  was 
prejudiced  thereby. 

o.  In  an  action  for  breach  of  promise  to  mar- 
ry, allegations  of  seduction  by  means  of  such 
promise  may  be  pleaded  merely  in  aggravatioi^ 
of  damages,  and  do  not  subject  the  complaint 
to  the  charge  of  embracing  two  causes  of  ac- 
tion. 

6.  In  an  action  for  breach  of  promise  to  mar- 
ry, letters  from  defendant  to  plaintiff,  contain- 
ing references  to  defendant's  business,  and  the 
amount  of  money  he  was  making,  and  explain- 
ing his  relations  with  another  woman,  were  ad- 
missible. 

7.  In  an  action  for  breach  of  promise  to  mar- 
ry, defendant's  statement  to  a  third  person  that 
he  was  between  two  fires,  and  did  not  Icnow 
whether  to  marry  plaintiff  or  another  woman, 
was  admissible  to  show  that  he  had  a  marriage 
with  plaintiff  under  consideration. 

8.  Declarations  of  defendant  to  third  persons 
as  to  his  intentions  towards  plaintiff  were  ad- 
missible, though  made  after  the  alleged  breach 
of  promise. 

9.  A  party  who  objects  to  the  withdrawal  of 
evidence  admitted  against  his  objections  cannot 
complain  of  its  admission. 

10.  Where  the  evidence  shows  that  defendant 


is  wealthy,  and  has  a  good  home,  it  is  not  er 
ror  to  instruct  that,  in  estimating  plaintiff's 
damages,  the  jury  may  consider  the  worldly 
advantage  of  'a  permanent  home"  and  a  "do- 
mestic establishment" 

11.  A  verdict  for  $16,000  for  breach  of  a  mar- 
riage promise  by  a  man  worth  between  $50,CO!I 
and  $75,000,  who  had  sednced  plaintiff  b; 
means  of  such  promise,  is  not  excessive. 

12.  A  judgment  will  not  be  reversed  because  of 
counsel  s  denunciation  of  defendant's  conduct 
and  character,  in  his  argument  to  the  jury,  if 
the  proof  tends  to  sustain,  though  it  may  not 
actually  establish,  the  truth  of  the  chftrges  so 
made. 

Appeal  from  district  court  Ringgold  county: 
H.  M.  Towner,  Judge. 

Action  for  breach  of  promise  to  marry. 
Verdict  and  Judgment  for  plaintiff,  and  the 
defendant  appealed.    Affirmed. 

Mclntire  Bros.  &  Jamison  and  Reynard 
Bros.,  for  appellant  Henry  &  Spence,  E.*W. 
Curiy,  and  A.  B.  Cummins,  for  appellee. 


GRANGER,  J.  1.  To  the  petition  there 
was  a  substituted  answer  In  five  divisions. 
A  demurrer  was  filed  to  all  except  the  first 
division,  and  sustained  as  to  the  third,  fourth, 
and  fifth  dlviaions,  and  the  parties  are  in  dis- 
pute as  to  whether  it  was  sustained  as  to 
the  second  division;  and,  as  we  view  the 
record,  it  is  not  Important  that  we  settle  the 
dispute.  That  there  is  danger  of  misappre- 
hension from  the  record  is  true,  for  there  are 
no  less  than  seven  abstracts  filed,  and  in 
some  respects  they  obscure  rather  than  make 
clear  disputed  questions.  Error  is  assigi^ed 
on  the  ruling  of  the  court  in  sustaining  a  de- 
murrer to  the  answer,  and  counsel  are  Id 
conteuticm  as  to  what  can  be  considered  un- 
der the  asMlgnment  After  the  ruling  on  the 
demurrer  to  the  substituted  answer,  as  above 
stated,  which  was  on  April  28,  1895,  it  appears 
that  on  the  same  day,  defendant  filed  an 
amendment  to  the  fourth  and  fifth  divisions 
of  his  substituted  answer,  and  Immediately 
following  the  amendment  In  the  abstract  of 
appellant,  is  the  following:  "And,  on  the 
day  of  April,  the  court,  being  fully  ad- 
vised In  the  premises,  sustains  the  plaintiff's 
demurrer  to  defendant's  substituted  answer 
as  amended,  to  which  ruling  the  defendant 
at  the  time  duly  excepted."  It  next  appears 
that  on  the  1st  day  of  May,  1895,  the  defend- 
ant amended  the  fourth  dlvisioa  of  his  sub- 
stituted answer,  and  the  first  division  of  his 
amendment  to  the  substituted  answM',  by 
stating  that  the  matters  and  things  therein 
set  up  are  pleaded  in  mitigation  of  damages. 
To  the  answer  a  reply  was  filed,  and  the 
pleadings  thus  made  seem  to  have  presented 
the  issues  of  fact  afterwards  tried. 

The  questions  argued  on  demurrer  are  as 
to  the  rulings  on  the  demurrer  to  the  substi- 
tuted answer.  The  demurrer  to  the  "substi- 
tuted answer  as  amended"  is  not  set  out  and 
it  seems  to  have  been  to  the  entire  answer, 
from  the  language  of  the  abstract;  and  it 
was  sustained.  Of  course,  we  cannot  consid- 
er It  for  we  do  not  know  what  it  la,  and  no 
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questloa  M«mi  to  be  presented  as  to  It  The 
ruling  held  the  entire  answer  insufficient. 
The  amendment  following  made  good  the 
first  and  fourth  divisions  of  It,  to  which 
there  to  a  reply.  Such  a  state  of  the  record 
waives,  or  renders  It  unnecessary  to  pass  on, 
the  ruling  of  the  court  on  the  demurrer  to 
the  substituted  answer.  The  substituted  an- 
swer, with  the  amendment  thereto,  supplant- 
ed, for  the  purpose  of  forming  issues,  the 
original  substitute,  as  it  was  assailed  by  de- 
murrer; and  the  last  ruling  on  demurrer  be- 
came the  concluslTe  one  on  the  sufficiency  of 
the  answer.  Some  phases  of  the  argument 
lead  us  to  think  that  neither  party  takes  our 
view  of  the  efTect  of  the  record.  The  con- 
dition of  the  record,  as  we  have  stated  it,  is 
taken  from  the  abstracts  of  both  parties; 
and,  if  we  are  right  as  to  the  record,  we 
think  there  Is  little  doubt  of  the  correctness 
of  our  conclusion. 

2.  The  petition,  in  addition  to  the  aver- 
ments as  to  a  promise  of  marriage,  and  a 
breach  thereof,  shows  the  fact  of  sexual  in- 
tercourse between  the  parties,  and  it  is  aver- 
red "that  said  seduction  and  sexual  inter- 
course was  brought  about  and  accomplished 
by  said  defendant  under  and  by  virtue  of 
said  contract  of  marriage.  The  plaintiff,  re- 
lying upon  said  contract  of  marriage  as  here- 
in set  out,  yielded  up  her  virtue  to  said  de- 
fendant, and  was,  on  account  thereof,  se- 
duced by  him."  Defendant  moved  the  court 
to  require  the  plalntltF  to  separate  the  causes 
of  action  Into  counts,  so  as  to  present  sepa- 
rate claims  for  the  breach  of  promise,  and 
for  the  seduction,  which  the  court  refused. 
It  Is  plaintiff's  claim  that  only  a  cause  of  ac- 
tion for  breach  of  promise  is  pleaded,  and 
that  the  fact  as  to  seduction  is  only  in  aggra- 
vation of  damages,  and  this  is  the  view  tak- 
en by  the  district  court  in  its  ruling  and  in- 
structions. Appellant  contends  that,  although 
the  fact  of  seduction  may  be  used  for  the 
purpose  of  corroboration  in  a  case  for  breach 
of  promise,  it  cannot  be  used  to  aggravate 
the  damage.  The  authorities  are  not  in  en- 
tire harmony  on  the  subject,  but  they  largely 
preponderate  in  favor  of  the  court's  ruling. 
Mr.  Hale,  in  his  late  work  on  Damages,  in 
the  chapter  on  "Breach  of  Marriage  Promise," 
says:  "In  estimating  the  damages,  the  Jury 
may  take  Into  account  the  fact  that  plaintiff 
had  been  seduced  by  defendant,  as  tending 
to  increase  the  mortification  and  distress  suf- 
fered by  her.  If  by  reason  of  an  Imprudent 
and  criminal  act.  In  which  both  participated, 
she  Is  brought  to  such  a  state  that  the  suffer- 
ing occasioned  to  her  feelings  and  affections 
must  necessarily  be  Increased  by  his  aban- 
donment, then  that  would  be  but  an  inade- 
quate and  poor  compensation  which  did  not 
take  It  Into  account.  The  seduction  must 
have  been  accomplished  by  means  of  the 
promise  of  marriage."  The  text  is  supported 
by  numerous  authorities.  It  will  be  seen 
that  the  allegations  of  petition,  as  we  have 
quoted  them,  show  that  the  seduction  was 


accomplished  relying  on  the  promise  of  mar- 
riage. In  Bennett  v.  Beam  (Mich.)  4  N.  \V. 
8,  is  the  following  language:  "That  the  act 
of  seduction  under  a  promise  of  marriage 
should  go  a  great  ways  with  the  Jury  in  esti- 
mating the  damages  ought  to  be  true,  both 
in  law  and  fact.  In  many  cases,  loss  sus- 
tained from  a  breach  of  the  agreement  to 
marry  may  be  but  slight.  Indeed,  but  never 
can  this  be  the  case  where  the  lifelong  blight 
which  seduction  entails  enters  Into  the  case. 
Respectable  society  Inflicts  upon  the  nnfor- 
tunate  female  a  severe  punishment  for  her 
too  confiding  Indiscretion;  and  which  the 
marriage  would  largely,  if  not  wholly,  have 
relieved  her  from.  The  fact  of  seduction 
should,  therefore,  go  a  great  ways  in  fixing 
the  damages,  as  in  no  other  way  could 
amends  be  made  the  plaintiff  for  the  injury 
she  sustained,  or  the  defendant  be  properly 
punished  for  his  aggregated  offenses.  It 
would  seem  also  to  be  in  full  accord  with 
the  sense  of  Justice  Implanted  in  the  heart  of 
every  htgh-mlnded  person,  and  therefore  with 
the  reason  of  the  common  law."  The  case 
cites  Sheahan  v.  Barry,  27  Mich.  217.  See, 
also,  Bird  v.  Thompson  (Mo.  Sup.)  0  S.  W. 
788;  Daggett  v.  Wallace  (Tex.  Sup.)  13  S.  W. 
49;  Tyler  v.  Salley  (Me.)  19  Atl.  107;  Osmun 
V.  Winters  (Or.)  35  Pac.  250.  In  2  Am.  & 
Eng.  Enc.  Law,  under  the  proper  subject.  It 
is  said:  "In  aggravation  of  damages,  it  may 
be  proved  In  some  states,  if  it  is  alleged  in 
the  complaint,  that,  by  means  of  his  promise, 
the  defendant  seduced  her."  Some  twelve 
states  are  cited  as  sustaining  the  role.  It  is 
also  stated  In  the  text  that  "in  other  states, 
on  the  ground  that  the  plaintiff  must  have 
been  a  partlceps  crimlnis  to  the  seduction, 
and  therefore  could  not  complain  of  it,  the 
Jury  cannot  consider  It."  Three  states  arc 
cited  as  sustaining  this  rule.  Both  upon  rea- 
son and  authority,  we  concur  in  the  rule 
of  permitting  such  a  fact  to  be  shown  in  ag- 
gravation of  the  damage. 

3.  The  cause  was  tried  at  the  April  term, 
1895,  at  which  term  a  motion  for  a  continu- 
ance filed  by  defendant  was  overruled,  of 
which  ruling  complaint  Is  made.  The  grounds 
of  the  motions  are  that  but  a  short  time  be- 
fore the  term,  about  a  week,  one  M.  A.  Camp- 
bell, who  had  been  the  attorney  for  defendant 
for  many  years,  and  who  had  almost  the  ex- 
clusive management  of  this  case,  died,  leav- 
ing the  responsibility  to  associate  counsel.  A 
counter  showing  makes  It  appear  that  the 
cause  had  been  some  three  times  continued  at 
the  instance  of  defendant,  and  that  tlie  sick- 
ness of  Mr.  (Tampbell  had  been  of  such  a  na- 
ture, and  for  such  a  time,  that  reliance  should 
not  have  been  placed  on  his  ability  to  be  able 
to  take  charge  of  the  trial  at  the  April  term. 
It  is  clearly  a  case  in  which  there  was  no 
abuse  of  discretion.  In  fact,  we  think  it 
was  Judiciously  exercised. 

4.  One  .Tohn  N.  Brown  was  a  member  of 
the  regular  panel  of  Jurors,  and  was  excused 
for  cause  on  a  challenge  by  plaintiff,  and  er- 
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ror  Is  taslgned  on  the  ruling.  Tbe  most  di- 
rect claim  of  prejudice  because  of  tbe  exclu- 
sion of  the  juror  Is  tbat  It  necessitated  calling 
a  Juror  from  the  bystanders  to  complete  the 
trial  panel;  but  there  is  nothing  to  show  that 
the  Juror  so  called  was  not  acceptable  and  a 
good  Juror  for  the  purposes  of  the  trial.  The 
examination  showed  that  a  daughter  of 'the 
excused  Juror  had  umrrlod  a  relative  of  the 
defendant,  and  that  the  Juror  and  the  son-in- 
law  had  talked  about  tbe  case,  and,  upon  tbe 
whole,  tbe  court  concluded  to  excuse  blm, 
and  we  think  it  not  an  unfair  exercise  of  dis- 
cretion. Even  if  it  would  not  have  been  er- 
ror to  orerrule  tbe  challenge,  still  we  should 
not  interfere.  In  the  absence  of  a  showing  of 
INrejudloe.  Spragne  t.  Atlee,  81  Iowa,  1,  46 
N.  W.  768. 

6.  It  appears  that  defendant  was  a  widow- 
er, residing  at  M.t.  Ayr,  in  this  state,  and  that 
tlje  plaintur  was  a  lady  some  28  years  of 
age,  who  came  to  Mt  Ayr  from  Newark,  Ohio, 
and  had  resided  there  since  early  in  1892. 
Tbe  last  of  February,  1883,  she  returned  to 
Newark,  Ohio.  Before  leaving  Mt.  Ayr,  she 
met  with  the  defendant,  and  a  correspond- 
ence was  talked  of,  and  afterwards  had;  and 
the  letters  from  the  defendant  are,  in  part,  in 
evidence.  The  correspondence  resulted  in  tbe 
parties  meeting  at  Chicago,  at  tbe  World's 
Fair,  and  later,  in  June,  1803,  defendant  vis- 
ited plalntlflT  at  her  home.  In  Ohia  It  Is 
plaintiff's  claim  that  tbe  marriage  was  talked 
of  in  Chicago,  and  the  agreement  fully  com- 
pleted when  tbe  defendant  visited  her  in 
Ohio;  and  It  Is  her  further  claim  ttiat  her  se- 
duction was  accomplished  during  hte  visit  In 
Ohio,  and  because  of  the  contract  of  mar- 
riage. Defendant  Insists  that  there  was  no 
agreement  to  marry,  and  on  tbe  trial  he 
sought  to  make  It  appear  that  the  plaintiff 
was  highly  educated,  a  music  teacher,  ac- 
complished, and  an  adventuress.  It  Is  also 
claimed  that  while  defendant  is  shrewd  in 
tbe  arts  of  money  making,  and  has  succeeded 
In  that  respect,  he  is  uneducated,  a  v«ry  ordi- 
nary man  in  other  ways,  and  was  Just  the 
man  for  such  a  woman  to  influence.  The  let- 
ters in  evidence  are  couched  in  very  affec- 
tionate language.  In  the  letters  are  refer- 
ences to  a  Miss  Beal,  at  whose  rooms  defend- ' 
ant  met  plaintiff,  and  the  references  are  In 
the  way  of  statements  or  explanations  of  mat- 
ters between  defendant  and  Miss  Beal.  In 
the  letters  are  statements  as  to  his  business, 
such  as  that  "the  banks  are  closed,  and  all 
business  men  oome  to  me,  and  tbe  farmers  of 
Ringgold  county  have  to  pay  for  the  whistle." 
It  is  also  stated  that  he  made  "two  hundred 
dollars  yesterday."  It  is  thought  that  per- 
mitting such  pai-ts  of  the  letters  to  go  to  the 
jury  was  error,  but  we  think  not  It  was 
proper  for  the  Jury  to  consider  the  reason  for 
writing  to  the  plaintiff,  telling  her  about  Miss 
Beal  and  about  his  business.  Taldng  the  gen- 
eral tenor  of  tbe  letters  in  connection  with  the 
ports  as  to  which  complaint  is  made,  and 
one  cannot  be  in  doubt  as  to  tbe  purpose  of 


tbe  statements  tbongttt  to  be  ImmateriaL 
We  thhik  the  letters,  entire,  were  proi>er]y  hi 
evidence. 

6.  One  Bevia  was  a  witness  for  plaintiff, 
and  testified  as  to  his  having  conversed  with 
defendant  about  plaintiff,  and  his  intuitions 
as  to  marrying  her.  He  was  asked  If  be  bad 
any  couv»witlon  with  defendant  with  refer- 
ence to  Miss  Beal,  and  which  of  tbe  two  he 
ought  to  marry.  Under  objection,  lie  was 
permitted  to  answer,  and  the  ruling  is  thought 
to  be  erroneous.  The  answer  shows  tbe  mate- 
riality of  tbe  evidence.  It  discloses  that  de- 
fendant said  he  was  between  two  fires;  tdiat 
plaintiff  wonld  make  him  a  better  wife;  but 
that  he  was  not  yet  ready  to  get  married,  as 
bis  wife  had  only  been  dead  a  short  time. 
Such  testimony  was  admissible  on  the  ques- 
tion of  tbe  promise  to  marry  plaintiff.  Of 
course,  it  does  not  show  a  promise,  but  it 
shows  tliat  he  liad  the  subject  under  consid- 
eration. Other  witnesses  were  permitted  to 
detail  what  defendant  bad  said  aboat  plain- 
tiff, and  his  punx^ses  towards  her.  It  ap- 
pears that  he  tolA  one  man  that  he  would 
mnrry  plaintiff  if  he  knew  that  he  (the  person 
addi-essed)  liad  not  had  Intercourse  with  her. 
To  another  he  said  be  was  going  to  make  a 
second  visit  to  Ohio,  to  see  whether  the  ptaUn- 
tifl  "tiad  been  tampered  with";  and  he  ac- 
cused the  witness  sq  testifying  of  having  been 
too  familiar  with  lier.  It  was  not  error  t9 
admit  such  testimony.  It  was  proper  to  be 
considered  in  counectioa  with  his  letteEB,  vis- 
Its,  and  conduct  with  plaintiff  on  the  question 
of  a  marriage  engagement  These  converaa- 
tions  and  statements  were  after  the  time  it  is 
said  the  engagement  was  mode.  It  is  said  by 
defendant  that  they  were  after  the  breach. 
If  there  was  one,  and  that  is  a  reason  urged 
against  the  admisslbUity  of  the  testimony. 
The  testimony  is  none  tbe  less  oompetent  or 
material  if  the  stntements  were  made  after 
the  breach  than  if  made  before.  Tbore  might 
be  a  difference  in  their  value  as  evidence,  but 
they  are  admis^ons  or  dedarationa  of  a  party, 
and  were  properly  put  in  evidence  for  what 
they  are  worth. 

7.  It  seems  that  a  suit  was  commenced  on 
this  same  cause  of  action,  and  dismissed  at 
tbe  Octol)«'  term,  18&1,  and  this  suit  was 
commenced  the  same  day.  In  the  other  cose, 
defendant  filed,  under  oath,  an  application 
for  continuance,  reciting  therein  what  be  ex- 
pected to  prove  by  witnesses  residing  in  Ohio, 
then  unknown  to  him;  the  facts  therein  stat- 
ed being  strongly  against  tbe  reputation  and 
character  of  the  plaintiff.  On  the  trial  tlie 
motion  was  offered  by  plaintiff,  and  admit- 
ted in  evidence  against  objections,  and  it  is 
said  that  the  court  erred  in  Its  ruling.  Later 
in  the  trial,  tlie  plaintiff's  counsel  moved  for 
leave  to  withdraw  the  motion  aa  evidence, 
and  not  have  it  considered  by  tbe  Jury;  and 
the  court  sustained  the  motion,  imder  objec- 
tions from  defendant  In  making  the  objec- 
tion to  the  withdrawal,  it  is  said  that,  having 
read  the  motion  to  the  Jury,  and  getting  the 


lOWft.) 


GEIGEE  T.  PAYNE. 


M7 


«ffect  of  tbe  evidence,  they  could  not  with- 
draw It.  It  ia  true,  the  motion  was  before 
the  jury;  and  if  it  be  conceded  tliat  its  ef- 
fect, as  evidence,  could  not  w^  be  avoided, 
stlU  the  qneiy  remains:  What  was  the  ob- 
ject of  tbe  objection  to  a  witlirawal  of  tbe 
evideDoe,  and  an  effort  to  defeat  Its  effect? 
The  withdrawal  could  not  certainly  uial^e  it 
worse  for  tbe  defendant.  If  it  was  witb- 
drawn,  defendant  would  then  be  in  a  position 
to  take  advantage  of  a  record  showing  tbe  ad- 
mission and  tbe  withdrawal,  while  now  he  is 
In  a  position  of  asking  that  evidence,  which 
be  chilms  to  be  improper,  shall  remain  for 
the  consideration  of  the  Jury,  ratlier  than  to 
liare  an  order  forbidding  its  consideration. 
Undoubtedly,  the  thought  was  that  prejudicial 
error  would  more  clearly  appear  without  than 
with  tlie  wlthdrawaL  We  think  that  when 
a  iiarty,  for  any  purpose,  decdrea  in  the  rec- 
ord evidence  that  be  thinks  lmpro];>er,  rather 
than  bave  it  stricken  from  the  record,  ha  is 
not  in  a  position  to  complain  because  of  Its 
admission. 

8.  Tliere  are  complaints  as  to  tbe  instruc- 
tions given.  Some  of  them  are  disposed  of 
by  our  holding  as  to  the  seduction  being 
properly  plesded  in  aggravation  of  damages 
in  tbe  action  for  a  breach  of  promise.  Tbe 
following  is  tbe  fifth  instruction:  "As  to  tbe 
third  essential,  to  wit,  the  damages,  you  are 
instructed:  If  you  find  the  contract  as  stat- 
ed, and  the  defendant's  breach  and  refusal  to 
perform,  the  plaintlflf  is  entitled  to  damages, 
unless  defendant  justifies  as  hereinafter  stat- 
ed, to  be  measured  by  the  following  consid- 
erations: In  determining  what  sum  of  money 
would  reasonably  Indemnify  and  compensate 
the  plaintiff,  the  jury  may  consider  the  dis- 
appointment of  her  reasonable  erpectatlons 
in  said  marriage,  and  inquire  wliat  slie  has 
lost  by  her  disan>olntment,  and  for  that  pur- 
pose consider,  among  other  things,  what 
would  be  the  money  value  or  worldly  advan- 
tage of  a  marriage  wbioh  would  give  her  a 
permanent  home,  and  tbe  advantage  of  such 
a  domestic  establishment  as  would  be  suita- 
ble to  her  as  the  wife  of  a  person  of  the  de- 
fendant's estate  and  station  In  life;  and.  In 
this  connection,  the  defendant's  rejmted 
wealth,  as  admitted  of  record,  may  loe  consid- 
ered by  the  Jury.  The  Jury  may  also  consid- 
er wlietber  her  affections  were.  In  fact,  Im- 
plicated, and  wlietber  she  had  beOome  attach- 
ed to  the  defendant;  and,  if  socb  was  the 
fact,  tbe  wound  and  Injury  to  her  affections 
would  be  an  additional  element  in  the  com- 
putatkMi  of  lier  damages.  Tlie  Jury  may  also 
consider  whatever  mortification,  pain,  or  dis- 
tress of  mind  she  suffered,  resulting  from  the 
defendant's  refusal  to  marry  her.  The  Jury 
may  consider,  also,  whatever  resulting  ill 
health  directly  consecjuent  upon  the  defend- 
ant's refusal  to  marry  the  plaintiff,  if  any  ia 
shown,  and  allow  the  pla&itlff  such  additional 
reasonaUe  compensation  therefor  as  is  Jus- 
tified by  tbe  evidence.  And  If,  while  tlie  par- 
ties were  untually  protnlaed  In  marriage,  and 


Intending  and  expecting  marriage,  the  de- 
fendant solicited,  in  consideration  of  such  in- 
tention and  expectatlco,  and  the  plaintiff  per- 
mitted, in  consideration  of  such  expectation 
and  intention,  sexual  Intercourse  with  her, 
these  facts  may  be  considered  by  the  Jury  in 
computing  damages,  so  far  as  tb^  tend  to 
aggravate  and  Increase  the  disgrace,  disap- 
pointment, mortification,  paln,°  or  distress 
of  mind  which  she  lias  suffered  by  reason 
of  the  defendant's  breach  of  contract"  The 
Instruction  presents  the  law  in  so  far  as  It 
attempts  to  do  so.  The  complaints  are  that 
it  tells  tbe  Jnry  that  tho  plaintiff  would 
have  acquired  "a  pennanent  home,"  and  the 
advantages  of  "a  domestic  establishment." 
Tbe  admitted  facts  Justified  such  a  conclu- 
sion. A  stIpulBtion  shows  the  reputed  wealth 
of  the  defendant  to  be  from  $50,000  to  |T5,- 
000,  and  it  appeared  without  dispute  that 
he  had  a  good  home.  The  court  told  the 
Jury  that  It  could  consider  her  reasonable 
i  expectations  In  snid  marriage,  and  enumer- 
ated, as  among  such  expectations,  the  fact 
of  a  home  and  the  advantages  of  a  domestic 
establishment.  It  is  thought  that  the  in- 
structiou  gave  tbe  jury  to  understand  that 
It  could  estimate  the  damage  on  the  basis  of 
her  contingent  right  hi  case  she  survived  tbe 
defendant  as  his  widow,  but  we  see  nothing 
In  tbe  instruction  to  Justify  the  thought.  Tbe 
elements  of  recovery,  as  specified,  are  differ- 
ent and  distinct  from  those  of  a  distributive 
share  to  a  widow.  There  are  some  other 
complaints  as  to  the  instructions,  but  they  are 
without  merit,  and  consist  In  attaching  impor- 
tance to  detached  words  or  a  sentence  that, 
when  considered  as  they  should  be,  with  oth- 
er parts,  properly  present  the  law  of  the  case. 
».  It  is  thought  that  the  motion  for  a  new 
trial  should  liave  been  sustained.  This,  with 
the  claim  that  the  verdict  Is  contrary  to  the 
weight  of  the  evidence,  and  Is  the  result  of 
passion  and  prejudice,  may  be  noticed  to- 
gether. The  three  daims  go  to  the  sufficien- 
cy of  the  evidence.  There  Is  a  conflict  of  evi- 
dence, but  there  is  no  room  for  doubt  that  it 
was  a  question  for  the  Jury,  and  its  verdict 
Is  conclusive.  It  Is  better  that  we  do  not  at- 
tempt to  elaborate  the  evidence.  It  conld  not 
well  be  done  In  tbe  limits  of  an  opinion. 
There  does  not  seem  to  be  any  way  to  recui- 
dle  the  conduct  of  the  defendant  except  that 
he  sought  the  plaintiff  as  a  wife.  It  Is  con- 
sistent with  that  fact,  or  It  estnbliKbes  coo- 
clusively  his  villainy.  If  he  sought  her  as 
n  wife,  there  can  be  no  doubt  from  his  con- 
duct, when  with  her  and  towards  her,  that 
the  engagement  was  made,  and  then  broken. 
If  made  and  broken,  the  question  of  a  justi- 
fication in  so  doing,  because  of  her  character, 
was  left,  by  clear  instructions,  to  the'  jm-y. 
under  evidence  so  in  conflict  tliat  its  finding 
is  conclusive.  The  Judgment  Is  for  (16,000, 
but  we  do  not  regard  it,  in  view  of  the  de- 
fendant's wealth,  and  the  great  wrong  inflict- 
ed on  the  plaintiff,  in  her  seduction  and  be- 
trayal, as  excessive 
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10.  A  seriotu  complaint  Is  made  as  to  the 
arsrument  of  counsel  for  plalotlff  to  the  Jury, 
and  the  grossest  of  misconduct  is  charged. 
On  oral  argument  we  were  impressed  that 
counsel  had  so  far  overstepped  the  bounds  of 
propriety  as  to  justify  a  reversal  of  the  case. 
It  did  not  seem  that  such  statements  could 
have  support  In  the  record,  so  that,  with  the 
latitude  for  argument,  the  discretion  of  the 
district  court  could  shield  the  verdict  A 
familiarity  with  the  record  has  changed  oar 
conclusion.  Some  of  the  language  of  counsel 
seems  to  be  of  no  other  significance  than  per- 
sonal abuse.  It  dealt  with  the  defendant  as 
a  usurer;  aa  unscrupulous  in  methods  and 
means  to  make  money;  as  avaricious,  cold, 
cruel,  and  treacherous.  The  charges  were 
amplified  by  denunciations  and  comparisons. 
To  one  not  acquainted  with  the  record  it 
would  seem  strange  that  such  a  case  could 
present  a  line  of  evidence  to  warrant  such 
language,  or  even  alTord  a  shield  for  counsel 
In  the  nse  of  it  Wtth  a  careful  review  of 
the  record,  we  find  few.  If  any,  statements 
In  the  argument  towards  which  the  evidence 
does  not  tend  as  a  conclusion.  It  must  be 
understood  that  we  only  deal  with  the  tenden- 
cy of  the  proofs,  and  not  what  is  established. 
In  the  letters  written  by  defendant,  he  was 
boastful  of  his  money,  and  of  his  bushiess  ac- 
complishments and  methods.  He  was  ex- 
ttavagantly  profuse  in  bis  expressions  of  love 
for  the  plaintiff,  and  gave  expressicHi  to 
tbODghts  and  purposes  which,  in  the  absence 
of  a  purpose  to  make  plaintiff  his  wife,  which 
purpose  he  denies,  went  far  to  Justify  what 
was  said  of  him  In  some  of  the  particulars. 
We  think  It  Is  not  to  be  said  that  counsel 
might  not  have  believed  that  the  evidence 
proved  the  charges  made.  Defendant  was  a 
witness,  as  well  as  a  party,  and  his  conduct 
and  character  were  Involved  In  the  investiga- 
tion. That  counsel  might  have  gone  some- 
what to  the  extreme  of  his  privilege  does  not 
necessarily  warrant  us  in  interfering  with  tbe 
discretion  of  the  district  court  We  incline 
to  the  view  that  the  discretion  was  fairly  ex- 
ercised. We  have  not  quoted  any  of  tbe  lan- 
guage thought  to  be  objectionable,  because 
most  of  It  Is  better  omitted  from  than  includ- 
ed in  an  opinion;  and,  besides,  the  particular 
language  could  not  well  be  understood  In  Its 
relation  to  the  case  without  presenting  more 
or  less  of  the  record.  Our  conclusion  from 
the  whole  record  is  that  the  Judgment  should 
be,  and  it  is,  affirmed. 


BURLINGTON  LUMBER  CO.  v.  EVANS 
LUMBER  CO.  et  al. 
(Sapreme  Court  of  Iowa.     Dec.  12,  1896.) 
CONTBAOTS— ErrECT  OP  Pkadd. 
In  an  action  on  a  written  contract,  defend- 
ants claimed  that  it  was  attempted,  in  such 
contract,  to  reduce  an  oral  agreement  to  writ- 
ing)   that,   by   fraudulent   procurement   of  the 
plaintiff,  defendants  were  Induced  to  sign  the 
writing,  which  did  not  represent  the  real  agree- 


ment; that  they  obtained  nothing  under  it;  and 
that  they  did  what  they  could  to  rescind  it  as 
soon  as  they  discorored  the  fraud.  Held  to  set 
up  a  sufficient  defense,  as,  if  their  claim  was 
true,  the  contract  was  absolutely  void,  and  there 
was  no  necessity  for  a  reformation  thereof. 

Appeal  from  district  court,  Decatur  county; 
W.  H.  Tedford,  Judge. 

Action  at  law  to  recover  an  amount  alleged 
to  be  due  for  lumber  sold  and  delivered  to  tbe 
defendants.  Tbere  was  a  trial  by  Jury,  and  a 
verdict  and  Judgment  against  tbe  d^endants. 
The  plaintiff  appeals.    AfDrmed. 

Power,  Huston  &  Power  and  C.  W.  Hoffman, 
toe  appellant  Harvey  &  Parrlsh,  for  ai^- 
lees. 


ROBINSON,  J.  Tbe  plaintiff  la  a  ooiporation 
engaged  in  business  at  Burlington,  Iowa.  The 
defendants  are  the  Evans  Lumber  Company,  a 
co-partnership,  which  was  engaged  in  business 
at  Lamonl,  Iowa,  and  John  B.  Evans  and  Mel- 
ville Evans,  the  members  of  the  co-partnership. 
During  several  years  prior  to  the  11th  day  of 
July,  1893,  the  plaintiff  sold  to  the  defendant 
company  bills  of  lumber.  On  that  date  the 
defendants  were  some^^iat  embarrassed  finan- 
cially, and,  it  is  alleged,  entered  into  an  agree- 
ment of  settlement  with  the  plaintiff.  A  writ- 
ing was  drawn  at  that  time,  and  signed  by  the 
defendant  company,  which,  the  plahitiff  daima, 
was  as  fdlows:  "Lamonl,  Iowa,  July  11th,  '93. 
For  value  received,  the  Evans  Lumber  Compa- 
ny, of  L«monI,  Iowa,  does  hereby  assign  and 
sell  to  the  Burlington  Lumber  Company,  of 
Burlington,  Iowa,  the  entire  stock  of  lumber, 
lath,  shhigles,  and  all  other  material  known 
and  considered  as  a  part  of  the  lumber  yard  ot 
the  Evans  Lumber  Company  at  Lamonl,  Iowa, 
which  is  situated  on  lots  15,  16,  17,  and  18, 
in  block  No.  9,  in  the  town  of  Lamonl,  Decatur 
oounty,  Iowa,  at  the  agreed  price  of  $4^7.11. 
That  the  consideration  for  this  transfer  and 
assignment  Is  In  part  payment  of  a  debt 
of  the  Evans  Lumber  Company  to  tbe  Bur- 
lington Lumber  Co.,  of  Burlington,  Iowa, 
which  debt  Is  for  the  sum  of  $11,565.34  with 
accrued  Interest;  and  it  is  agreed  that  the 
said  Burlington  Lumber  Co.  is  to  have  im- 
mediate possession,  ownership,  and  control 
of  the  above-described  property  upon  the  sign- 
ing of  this  transfer.  It  is  also  agreed  and 
understood  that  the  Evans  Lumber  Co.  Is  to 
have  credit  upon  the  above-mentioned  Indebt- 
edness to  tbe  full  [net]  value  of  said  property 
[as  realized  in  the  ordinary  course  of  business. 
In  the  sale  of  said  property  by  tbe  Burlington 
Lumber  Co.,  which  sale  shall  be  as  soon  as 
may  be,  not  exceeding  (me  year  from  tbis  date]. 
The  said  Kvans  Lumber  Co  also  sell,  assigu, 
and  transfer  absolutely  to  the  Burlington  Lum- 
ber Co.  aforesaid  each  and  all  the  notes,  ac- 
counts, books  of  account,  and  all  debts  due  the 
said  Evans  Lumber  Co.,  c(mtracted  or  growing 
out  of  the  firm  business  of  said  Evans  Lumber 
Co.,  including  specifically  all  debts  aa  shown 
by  tbe  booliis  of  the  said  firm,  all  of  which  are, 
at  this  time,  transferred  to  tbe  said  Borlington 
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Lamber  Ca  It  Is  specifically  agreed,  however, 
tbat  on  tbl8  Item  credit  Bball  only  be  allowed  on 
the  principal  debt  so  far  as  said  accounts  and 
notea  go  at  their  face  valtie,  and  toe  are  liable 
for  the  dejleieney,  if  any  [as  per  the  net  col- 
lections of  the  Burlington  Lumber  Co.  there- 
from], and  this  shall  not  be  constmed  as  evi- 
deace  that  the  [whole]  balance  of  debt  is  not 
now  dne.  All  flxtnres,  office  furniture,  and  prc^ 
erty  of  any  and  every  kind  and  description,  used 
In  and  about  said  premises  and  business.  Is  in- 
cluded in  this  transfer.  Witness  this  July  11th, 
1893.  [Signed]  Evans  Lumber  Co.,  by  M. 
Evans  and  J.  D.  Evans."  Eleven  days  after 
this  Instrument  was  signed  the  Evans  Limiber 
Company  wrote  to  the  plaintiff,  and  offered  to 
rescind  the  agreement,  on  the  ground  that  it  was 
procured  by  fraud,  and  made  a  demand  for  the 
retam  of  the  property;  but  the  otter  was  not  ac- 
cepted, nor  was  the  property  received  oa  the  set- 
tlement returned.  The  plaintiff  claims  It  Is  en- 
titled to  recover  of  the  defendants  a  balance  of 
$4,965.49  on  account  of  the  sales  made  to  them. 
The  defendants  claim  that  the  plaintiff  has  re- 
ceived the  full  amount  due  it  In  property  belong- 
ing to  the  defendants,  of  the  value  of  nearly  $13,- 
000,  which  the  plaintiff  took  possession  of  and 
converted  to  its  own  use;  that  the  plaintiff  claim- 
ed to  take  possession  of  the  property  t^  virtue 
of  the  writing  which  we  have  set  out,  but  that 
the  writing  was  procured  through  fraud,  and 
Is  not  of  any  force;  that  the  stodt  of  lumber, 
accounts,  notes,  and  other  property  were  turned 
over  to  the  plaintiff,  and  possession  thereof  tak- 
en by  It,  before  the  writing  was  signed;  that 
the  plaintiff  took  possession  of  the  property  so 
delivered,  and  mingled  with  it  other  property  of 
the  plaintiff  in  such  a  manner  tliat  it  can  not 
be  identified,  and  has  sold  the  lumber,  and  col- 
lected the  notes  and  accounts,  and  is  liable  to 
the  defendants  for  their  value.  The  plaintiff  ad- 
adta  that  it  took  pofisessim  of  the  property  in 
question  under  the  instrument  in  writing,  and 
denies  aU  allegations  of  fraud  in  regard  to  It. 
The  amount  of  the  verdict  and  Judgment  for  the 
plaintiff  was  $659.42,  besides  costs. 

1.  The  appellees  testltied,  aa  witnesses,  that 
on  the  day  the  writing  in  controversy  waa 
signed,  they  made  a  verbal  agreement  with 
the  plaintiff  by  which  they  agreed  to  turn  over 
their  stock  of  lumber,  notes,  accounts,  and 
other  property  In  LamonI,— the  notes  and  ac- 
counts at  their  par  value,  and  the  lumber  and 
other  property  at  their  Invoice  value,— to  be  ap- 
plied in  payment  of  the  claim  the  plaintiff  held 
:igalnst  the  defendants,  and  that  the  lumber, 
notes,  accounts,  and  other  property  were  turn- 
ed over  according  to  the  agreement;  that,  aft- 
er that  was  done,  the  parties  attempted  to  re- 
duce the  verlMiI  agreement  to  writing;  that 
the  writing  in  controversy  was  accordingly 
prepared  by  the  attorney  for  the  plaintiff,  but 
tbat  he  wrongfully  Inserted  therein  the  words 
whi<di  are  in  brackets,  which  were  not  any 
part  of  the  agreement;  that  the  words  which 
nre  have  italicized  were  in  the  agreement  as 
made,  bat  were  wrongly  omitted  from  the 
writing;  that,  after  it  was  completed,  and  be- 


fore it  was  sighed,  the  attorney  read  It  to  the 
defendants,  pretending  to  read  the  Italicized 
words  as  though  they  were  Inserted  in  the 
writing  where  they  now  appear  in  the  copy 
we  have  set  out,  and  omitting  to  read  the 
words  included  In  brackeits;  that  the  altera- 
tions and  the  reading  were  fraudulent,  for  the 
purpose  of  deceiving  the  defendants,  and  In- 
ducing them  to  sign  the  writing;  that  they 
were  unable  to  read  It,  and,  believing  it  was 
correctly  read,  and  that  It  set  out  the  agree- 
ment they  had  made,  they  signed  it;  that, 
when  they  discovered  the  fraud,  they  at  once 
rescinded  the  contract,  and  have  ever  since 
refused  to  be  bound  by  it  The  appellant 
contends  that  the  contract  of  the  parties  was 
reduced  to  writing,  and,  therefore,  that,  until 
reformed,  the  writing  must  control  Ordina- 
rily, when  parties  enter  Into  a  written  agree- 
ment, all  negotiations  which  led  to  it  will  be 
deemed  merged  In  the  writing,  and  that  will 
be  held  to  express  the  real  contract  of  the 
parties,  and  to  control,  even  though  erroneous, 
until  reformed  by  competent  authority.  But 
that  rule  does  not  apply  to  a  contract  obtain- 
ed by  fraud,  and  for  that  rea8<m  voidable, 
which  has  been  rescinded  by  the  party  de- 
frauded, nor  when,  by  reason  of  the  fraud, 
the  contract  is  absolutely  void.  If  a  person 
fix  his  signature  to  a  writing  which  he  has 
been  fraudulently  induced  to  l>elleve,  with- 
out fauk  on  his  part,  is  different  from  what  It 
is  and  from  what  he  intended  to  sign,  he  is 
not  bound  by  the  writing.  "Such  a  contract 
Is  not  merely  voidable;  it  Is  void."  Blsh. 
Cont  S  646.  It  was  said,  in  Doe  Y.  Clark,  42 
Iowa,  123,  that  "an  Instrument  In  writing 
may  be  defeated  in  an  action  at  law  as  well 
as  In  equity,"  and  the  right  of  the  plaintiff  to 
recover  at  law  money  received  as  rent,  not- 
withstanding a  fraudulent  assignment  of  the 
lease,  was  sustained.  See,  also,  2  Pars.  Cont. 
782;  1  Ben].  Sales,  H  630,  649.  In  Carey  v. 
Gunnison,  65  Iowa,  703,  22  N.  W.  934,  the 
plaintiff  sought  to  recover  damages  for  a 
breach  of  contract.  The  defendant  alleged 
That  the  agreement  was  entered  into  through 
the  fraud  of  the  plaintiff,  and  by  mutual  mis- 
take. It  was  held  that  the  defense  pleaded 
could  be  made  at  law,  and  that  a  reformation 
of  the  agreement  was  not  necessary.  What 
was  said  In  regard  to  a  mistake,  not  in  regard 
to  the  subject-matter  of  the  contract,  but  In 
the  terms  of  the  writing  employed  to  express 
It,  Is  not  applicable  In  this  case,  for  the  rea- 
son that  the  contract  in  suit  Is  attacked  for 
fraud,  and  not  on  the  ground  of  mutual  mis- 
take The  case  of  Unton  v.  Fireworks  Co. 
(N.  Y.)  28  N.  E.  580,  also  relied  upon  by  the 
appellant,  did  not  Involve  fraud,  but  a  mis- 
take with  reference  to  the  language  ased  to 
express  the  actual  agreement. 

In  this  case  the  defendants  claim  that  an  oral 
agreement  for  the  transfer  of  the  luml>er, 
notes,  accounts,  and  other  property  was  made, 
and  the  possession  of  the  property  was  trans- 
ferred to  the  plaintiff  by  virtue  of  tliat  agree- 
ment, after  which  the  parties  attempted  to  re- 
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dnce  tbe  agreement  wliicb  had  tlrta  been 
made  and  carried  into  cfleet  to  trritiag;  and 
that,  by  the  fraudulent  procurement  of  an 
agent  of  the  plaintlffi,  the  defendants  were  In- 
duced to  sign  a  writing  which  did  sot  repre- 
sent tbe  real  agreement.  They  did  not  obtaiB 
anything  by  virtue  of  it,  exeeptlag  the  right  to 
hare  credits  made  on  tbeir  debt  to  the  plaiot- 
tlff.  The  latter  obtained  all  tbe  prop«ty 
which  was  transferred  by  tbe  agreeooent,  and. 
bold  all  which  they  have  net  disposed,  of  flor 
their  own  benefit.  Tbe  defendaats  did  wbait 
they  could  to  resoind  the  agreement  as  soon 
as  they  dlscoTered  the  fraud  aUeged,  rad  tbe 
plaintiff  cannot  claim  anytfaing  from  their  si- 
lence or  acquiescence.  There  was  no  neces- 
sity for  a  refonna;ti(n  of  the  writing,  because 
the  defendants  do  not  claim  anytiiiag  under  It, 
and  for  tite  further  reason  tliat,  if  tbals  ckilm 
In  regard  to  it  be  true,  It  is  absolutely  vodd.  amd 
the  verbal  agreement  remains  in  force.  There 
is  some  confusion  in  tl>e  pleadings  on  wblcb 
tbe  canse  wa»  tried.  They  do  not  specifically 
allege  that  the  property  in  guestloit  was  turn- 
ed over  to  tbe  plaintiff  by  vtrtna  of  a  rerbai 
agreement  made  before  the  written  one  wafi 
signed,  but  the  case  wa«  tried  on  the  part  of 
tbe  defendants  a<:cordIng  to  that  theory,  not- 
withstanding tbe  fact  that  it  was  in  conflict 
with  the  avemients  of  their  aas.wer  that  the 
plaintiff  took  poseesslon  of  tbe  property  under 
the  agreement  in  writing. 

2.  The  court  failed  to  charge  tbe  Jury  bt  re- 
gard to  tbe  verbal  agreement,  although  asked 
to  do  so  by  tbe  plaintiff,  but  inetrticted  that,  If 
the  written  contract  was  found  to  be  fraud- 
ulent, the  Jury  should  ascertain  the  reasonable 
market  value  of  all  the  property  of  tbe  de- 
fendants, of  which  the  plaintiff  acquired  poa- 
session,  to  deduct  therefrom  certain  items, 
and  from  tb^  balance  thus  found  to  ascertain 
the  amount  due  tbe  plaintlfl.  One  of  the  the- 
ories of  the  defendants  was  that  the  plaintifl 
mingled,  with  the  lumber  it  obtained  from  the 
defendants,  other  lumber,  maldBs  it  impo»- 
sible  to  distinguish  and  separate  tbe  prop- 
erty of  the  defendants,  and  that  a  conTeraion 
of  tbe  property  was  thus  accomplished.  There 
could  not  have  been  a  conversion  if  the 
property  was  turned  over  to  tbe  plaintiff  by 
virtue  of  tbe  verbal  agreement  to  which  the 
defendants  tcstitied,  and  la  that  case  the 
plaintiff  would  have  been  liable  to  account  fear 
the  par  value  of  the  notes  and  aecouots  and 
tbe  invoice  value  of  the  lumber.  Thei-efoce 
the  diarge  ot  the  coiu:t  was  not  stricUy  cor- 
rect. But  it  Is  not  claimed  thn:t  the  sums  to 
be  allowed  for  the  property,  if  it  was  received 
under  the  verbal  agreement,  were  lesa  than 
it)  reasonable  marlset  value,  and  tl>e  plaintiff 
could  not  have  been  prejudiced  by  the  error 
in  the  charge.  On  the  contrary,  we  are  sat- 
iBfted  that  its  effect,  if  anything,  was  beue- 
fteial  to  tbe  plainUff. 

3.  It  la  insisted  that  the  evidence  does  not 
Justify  ihe  finding  tltat  the  writing  in  con- 
troversy was  fraudulent.  It  Beenis  to  us 
quite   probable    that   tbe    writing  contained 


BoiBtt  provlaioBa  which  the  parties  bad  not 
mentioned  in  the  prelioainary  acraement.  and 
wliicb  were  not  discovered  whan  the  writing 
was  read,  but  thai,  would  not  have  been  con- 
trolling. We  have  examined  the  writing,  and 
the  testimony  la  cegard  to  It,  with,  much  c»re, 
and,  altbouefa  we  should  not  have  neaabed  the 
conclusions  which  the  Jui?  did  in  regard  to 
tlua  alleged  f  rau4<  we  cannot  say  that  the  find- 
ing was  so  far  unsupported  by  tl>e  evldeuc« 
that  the  verdict  should  have  been  set  aside. 
Tbe  plaintlfl!  bos  referred  to  other  questions, 
including  alleged  miaconduct  of  couaael;  bat 
we  do  not  find  la  any  at  them  groimd  tor  dis- 
turbing the  Jndgpnent  of  tito  district  court. 
It  is  therefore  aitflrmed. 


OPEL  V.  SHOUP  et  al. 
(Supreme  Court  of  Iowa.     Dec.  12,  189a) 

WlU.8  —  COXSTHUOTIOS  —  D£SCB.\T  ASD  DlSTHlBO- 

Tiox— FKi)i'.K\t,  Treaties— Alibss. 

1.  A  will,  after  devising  the  testator's  entire 
estate  in  trust  to  his  execator,  to  be  invested 
so  as  to  prodtMO  an  iocome,  provided  that  tite 
iueoma  should  be  paid  to  liis  wife  so  Iod^  as  ahe 
reniiiiued  a  widow;  that,  if  she  remarried,  oue 
hnlf  of  his  estate  shonld  be  paid  to  her,  ami  tlie 
other  half  to  his  rister,  or,  if  his  sister  was  then 
dead,  divided  equally  among  bis  heirs  at  law  by 
blood  kinsliip.  Held,  that  the  sister,  oa  the 
death  of  the  wife  without  having  remarried, 
was  entitled  to  take  only  as  an  heir. 

2.  Under  Coost.  U.  S.  art  6,  providing  that 
the  coastitutiou,  laws  made  in  pursuance  there- 
of, and  federal  treaties  with  foreign  countries 
shall  be  the  snpreme  law  of  the  Inhd,  notwith- 
standing anytbhtg  in  the  coustitution  or  laws  of 
a  state  to  the  contrary,  a  federal  treaty  with  a 
foreign  couuti'y,  conferring  on  its  subjects,  uot- 
withstandluK  tlieir  alienage,  a  qualified  richt  to 
talic  by  inheritance  lands  in  the  United  States, 
trader  tiie  laws  here  centsoliing  its  descent, 
must  prevail  over  a  state  law  prohibiting  aiieud 
from  taking  lauds  by  descent 

3.  A  federal  treaty  with  a  foreign  country 
which,  by  conferring  on  subjects  of  that  coun- 
try a  right,  notwithstandiog  their  alienage,  to 
tikke  by  inheritance  lands  in  the  United  States 
according  to  the  laws  here  contronine  its  de- 
scent, removes  from  them  the  disability  im- 
posed by  a  state  statute,  prohibiting  aliens  from 
inheriting  lands  within  its  limits,  does  not  alter 
tbe  laws  of  descent  of  the  state  so  as  to  render 
it  unconstitutional,  as  an  infringement  of  tlie 
right  of  the  state  to  control  its  internal  policy. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

Action  in  equity  to  determine  the  Intercet 
of  the  several  parties  In  lots  1,  2,  and  3, 
block  51,  in  Iowa  City,  boldnglng  to  tlx;  es- 
tate of  John  C.  Hormel,  a  resident  of  Iowa, 
who  died  at  Iowa  City,  testate,  .\prll  1,1. 
1802,  All  tbe  defendants  exc^t  the  wife  and 
children  of  F.  C.  Hormel,  deceased,  appeal 
from  the  decree  rendered.     Affirmed. 

Joe  A.  Edwards,  for  plaintiff.  Remley  A 
Ney,  for  appellants,  Robinson  &.  Patterson, 
for  Anna  Shoup. 

GIVEN,  J.  1.  The  last  wlU  and  testamant 
of  Jolm  C.  Honael,  deceased,  provides  as  fol- 
lows: "After  my  deatti,  I  desire  tltat  my  e« 
tate»  of  whatever  name  and  nature,  be  placed 
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in  the  hands  of  a  trustee,  hereinafter  named, 
to  be  by  bim  Inreeted  so  as  to  l>e  productive 
of  good  Interest,  and  in  such  manner  as  he 
uin;  deem  saf^.  (2)  I  desire  that  the  entire 
proceeds  of  said  inrestment  of  my  estate  shall 
be  paid  at  the  end  of  each  year  to  my  wife, 
Elizabeth  HMmel,  so  long  as  she  shall  ra- 
uiain  my  widow.  If  she  marries  a^ln,  then 
I  desire  that  one-half  of  my  estate  be  paid 
to  her  for  her  own  free  use  and  belioof,  and 
the  other  half  to  be  in  Id  to  my  sister  Anna 
.Shonp,  now  Itring  at  Spnngfl^ld,  Illinois.  In 
lase  my  sister  dies  before  the  division  of  my 
estate  Is  made  as  above  provided,  then  I  de- 
sire that  the  one-half  of  my  estate  be  divided 
cqirally  between  my  heira  at  law  by  blood 
kinship."  A.  A.  Ball  was  appointed  in  the 
will  aa  tmstee  and  sole  executor,  and  quali- 
fied as  such.  The  first  contention  Is  whether 
the  defendant  fai^ellant)  Anna  Sboup  is  en- 
titled to  one-half  of  the  property  in  question 
under  said  will.  John  C.  Hormel  died 
April  18,  1802,  witliout  ds^tue,  leorlng  bis  wife, 
Elizabeth  Hormel,  and  his  steter  Anna  Slioup, 
surviving  him;  his  ttarenls,  brotheiv,  and  sis- 
ter, other  than  Anna,  having  departed  this 
life  prior  to  his  death.  Elleabeth  Hormel  died, 
intesMte,  November  28, 18^2,  not  having  mar- 
ried again.  The  rules  for  construing  wills  are 
so  well  niMleratood,  and  of  such  frequent  ap- 
plication, that  we  need  not  refer  to  the  many 
authorities  cited;  it  is  snlHclent  that  we  refer 
to  Klene  v.  Gm^le,  86  Iowa,  313,  62  N.  W. 
232.  In  that  case  this  court  quoted,  with  ap- 
proval, from  cases  cited,  as  follows:  "The 
oardinal  principle  to  be  kept  in  view  Is  that 
the  Intent  of  the  testator,  if  possible,  is  to 
l>e  a.scertaitted  in  tbe  construction  of  wills. 
Courts  always  look  upon  the  intent  of  the  tes- 
tator as  the  polar  star  to  dlr«ct  them  in  con- 
struction of  wills.  Tbe  object  of  all  rules  of 
InterpretatiffiD  Is  to  discover  the  intimt,  and 
this  etiould  be  gathered  from  the  whole  In- 
strument. It  may,  however,  t>e  trusted  ns  a 
safe  rale  to  follow  In  ail  cases  of  consti-iK- 
tion  of  contracts,  conveyances,  or  wills  that 
the  intent  of  tbe  parties,  manifested  by  the 
reading  of  the  whole  IntBtrument  together,  In 
the  light  of  attetfdlng  circnmstancps.  must 
control  the  meaning."  It  Is  said  in  that  case: 
"The  intent  of  tbe  testator,  as  shown  by  thb 
will  construed  according  to  eBtabliaI)ed  rnles, 
must  control.  Conrts  may  not  give  effect  to 
any  other  result  than  that  intended.  To  do 
so  would  be  to  make  tbe  will  for  the  testa- 
tor. Neither  may  they  defeat  the  intention 
when  it  is  lawful."  Guided  by  these  rules, 
we  turn  to  the  will  to  aitcertaln  tbe  Intent 
of  the  testator  In  reepect  of  the  devise  to 
Anna  Shonp.  It  is  tbereln  plainly  written,  in 
unmistakable  terms,  that  the  proceeds  of  the 
estate  are  to  be  paid  to  Elleabeth  Hormel  "so 
long  as  she  shall  remain  my  widow,"  and. 
In  terms  quite  as  definite,  that,  If  she  marries 
again,  one  half  shall  be  paid  to  her  for  her 
own  free  use,  "and  the  other  half  to  be  paid 
to  my  slater  Anna  Shonp."  The  sole  contin- 
gency upon  which  Anna  Shoup  was  to  be  paid 
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one  half  was  the  remarriage  of  Elisabeth  Hor- 
mel. Elisabeth  Hormel  did  not  marry  again, 
and  therefore  the  contingency  upon  which 
alone  Anna  Shoup  Was  to  have  one  half  of 
the  estate  never  occurred.  Under  the  facts, 
viewed  from  our  standpoint,  we  might  say 
that  it  would  be  reasonable  and  equitable  If 
the  testator  had  provided  that  one  half  should 
go  to  Anna  Shoup  on  the  death  of  the  widow 
without  remarriage  as  well  as  upon  her  mar- 
rying again;  but  the  will  does  not  so  provide. 
Tbe  testator  had  a  right  to  rest  It  upon  the 
condition  that  he  did,  awl,  having  done  so. 
It  la  not  for  us  to  inquire  as  to  his  reasons. 
We  think  tha  learned  district  judge  held  prop- 
d>ly  that  Anna  Shoup  is  not  entitled  to  take 
one  half  of  the  estate  under  the  will,  and  that 
she  Is  onljr  entitled  to  share  therein  as  an  heir 
of  John  O.  Hormel,  deceased. 

2.  Eliaabeth  Hormel  was  a  citizen  of  the 
United  States,  and  a  resideut  of  the  state 
of  Iowa,  at  tbe  time  of  her  death.  In  the  few 
months  that  transpired  between  the  deatft  of 
her  husband  and  her  own  death,  she  had  not 
elected  whether  she  wonld  take  under  hla 
will  or  under  tbe  statute;  but  it  Is  not  ques- 
tioned but  that  she  died  seised  of  an  undi- 
vided half  of  tbe  real  estate  in  controversy, 
and  that  her  Interest  passed  to  her  next  of 
kin  legally  qualified  to  inherit  the  same,  im- 
mediately upon  her  death.  She  died  without 
issue,  leaving,  as  her  only  parent  surviving 
her,  her  mother,  Elizabeth  Opel,  a  nonresident 
alien,  residing  In  Bavaria,  Uermany.  Eliza- 
beth Opel  died,  intestate,  in  Bavaria,  ou 
May  12,  1894,  leaving,  aa  her  next  kin,  sur- 
viving her,  her  children,  John  Opel,  Sr..  and 
Barbara  Degleman,  both  nonresident  aliena, 
and  the  plaintiff,  Fred  Opel,  a  citizen  of  tlie 
United  Statce,  and  resident  of  the  state  of 
Iowa.  Tbe  plaintiff,  Fred  Opel,  contends  that 
he  is  entitled  to  Inherit  tbe  undivided  one-balf 
of  said  real  estate  from  his  sister  Elizabeth 
Hormel,  cither  sol^  or  with  his  said  brother 
and  sister.  It  is  contended  on  behalf  of  the 
heii-8  of  John  C.  Uorniel  that  neitlier  the 
pl.aiutiif  nor  the  other  children  of  Elizabeth 
Opel  are  entitled  to  so  Inherit,  and  that,  there- 
fore, no  heirs  of  Elicabetb  Hormel  being 
found  legally  entitled  to  inherit  said  property. 
It  goes  to  the  heirs  of  her  d^cea8ed  hu^iand, 
John  C.  Hormel,  under  section  2458  of  the 
Code  of  Iowa- 
Leaving  out  of  consideration  the  fact  of 
alienage,  it  would  not  be  questioned  but  that, 
upon  her  death,  the  estate  of  Mrs.  Hormel 
vested  in  her  mother,  and,  upon  her  death,  in 
her  children,  Fred  Opel,  John  Opel,  Sr.,  and 
Barbara  Degleman.  Chapter  SS,  Acts  22d 
Qen,  Assem.,  approved  April  9,  1888,  provides 
as  follows:  "SectkNi  1.  Nonresident  aliens 
*  *  *  am  hereby  prohibited  from  acquiring 
title  to  or  taking  or  boldii^t  any  lands  or  real 
estate  In  this  state  by  descent,  devise,  pur- 
Chase,  or  otherwise  only  as  hereinafter  pro- 
vided." An  exception  Is  thereinafter  provided 
in  favor  of  "the  widow  and  Itelra  ot  aliens  who 
have  heretofore  acquli-ed  inods  in  this  state 
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under  the  laws  thereof";  but  this  exception 
does  not  apply  to  this  case,  as  EUzabeth  Hor- 
mel  was  not  an  alien.  Section  2  of  said  chap- 
ter prorides  as  follows:  "Sec.  2.  Any  nonresi- 
dent alien  may  acquire  and  hold  real  property 
to  the  extent  of  three  hundred  and  twenty 
(320)  acres,  or  city  property  to  the  amount  of 
?10,000  In  value,  providing  that  witiin  five 
years  from  the  date  of  purchase  of  said  prop- 
erty the  same  is  placed  in  the  actual  posses- 
sion of  a  relative  of  such  purchaser,  the  occu- 
pant being  related  to  eucb  owner  within  the 
third  degree  of  kindred  or  the  husband  or  wife 
of  such  relative,  and  further  provided  that 
such  occupant  become  a  naturalized  citizen 
within  ten  years  from  the  purchase  of  said 
property  as  aforesaid."  In  Bennett  v.  Hib- 
bert,  83  Iowa,  155,  55  N.  W.  83,  it  Is  held  that 
"purchase"  and  "purchaser,"  as  found  In  this 
section,  Include  every  method  of  acquiring  ti- 
tle to  real  estate  except  by  descent  by  opera- 
tion of  law.  See  Burrow  v.  Burrow  (Iowa) 
07  if.  W.  237.  Section  7  of  said  chapter  pro- 
rides  that  the  act  shall  not  apply  to  aliens 
who  are  residents  of  the  state  of  Iowa.  It 
is  certainly  clear  that  Mrs.  Opel  was  disquali- 
fied from  acquiring  title  to  or  taking  or  bold- 
lug  this  real  estate  by  descent  under  the  pro- 
hibitions of  the  first  section,  and  that  she  is 
not  within  either  of  the  exceptions  made  to 
that  prohibition.  In  Furenes  v.  Mickelson,  86 
Iowa,  508,  53  N.  W.  416.  this  court  held  that 
a  naturalized  citizen  resident  of  this  state 
cannot  Inherit  through  a  father,  who  is  a  non- 
resident alien,  the  lands  of  a  great  uncle,  who 
was  a  naturalized  citizen,  "on  the  ground  that 
a  line  of  inheritance  cannot  be  traced  through 
nonresident  aliens."  If  nothing  further  ap- 
I)eared,  the  conclusion  would  follow  from  what 
we  have  said  that  the  estate  did  not  pass  to 
lOltzalietb  Opel,  and  consequently  did  not  pass 
to  her  children. 

3.  On  January  21,  1845,  there  was  conclud- 
ed and  adopted  between  the  United  States  of 
.\meriea  and  the  king  of  Bavaria,  Germany, 
a  treaty,  articles  1,  2,  and  3  of  which  are  as 
follows: 

"Article  1.  Every  kind  of  droit  d'aubaine, 
droit  de  retraite,  and  droit  de  detraction  or  tax 
on  emigration.  Is  hereby  and  shall  remain, 
abolished  betweem  the  two  contracting  par- 
ties, their  states,  citizens,  and  subjects,  respec- 
tively. 

"Art.  2.  Where,  on  the  death  of  any  person 
holding  real  property  within  the  territories 
of  one  iwrty,  such  real  property  would,  by  the 
laws  of  the  land,  descend  on  a  citizen  or  sub- 
ject of  the  other,  were  he  not  disqualified  by 
alienage,  such  citizen  or  subject  shall  be  al- 
lowed a  term  of  two  years  to  sell  the  same, 
which  term  may  be  reasonably  prolonged  ac- 
cording to  circumstances,  and  to  withdraw  the 
proceeds  thereof,  without  molestation,  and  ex- 
empt from  all  duties  of  detraction. 

"Art  3.  The  citizens  or  subjects  of  each  of 
the  contracting  parties  shall  have  power  to 
dispose  of  their  (real  and)  i)ersonal  property 
within  the  states  of  the  other,  by  testament. 


donatton,  or  otherwise;  and  their  heirs,  lega- 
tees, and  donees,  being  cltdzens  or  subjects  of 
the  other  contracting  party,  shall  succeed  to 
their  said  (real  and)  personal  property,  and 
may  take  possession  thereof,  either  by  them- 
selves or  by  others  acting  for  them,  and  dis- 
pose of  the  same  at  their  pleasure,  paying  such 
duties  only  as  the  Inhabitants  of  the  country 
where  the  said  property  Ues  shall  be  liable  to 
pay  in  like  cases." 

The  other  articles  provide  for  the  care  of  the 
property  In  the  absence  of  the  heirs,  the  mode 
of  deciding  disputes,  that  the  treaty  shall  not 
derogate  from  the  force  of  laws  of  Bavaria  to 
prevent  the  emigration  of  the  king's  subjects. 
Bind  that  the  treaty  is  made  subject  to  the  ap- 
proval of  the  two  governments. 

Tills  treaty  abolishes,  as  between  these  gov- 
ernments and  the  subjects  thereof,  "every  kind 
of  droit  d'aubaine,  droit  de  retraite,  and  droit 
de  detraction  or  tax  on  emlgnatlon."  Black's 
Law  Dictionary  defines  "droit"  as  equivalent 
to  the  English  word  "right";  and  "droit  d'au- 
baine" as,  "In  French  law,  a  rule  by  which  all 
the  property  of  a  deceased  toveign&r,  whether 
movable  or  immovable,  was  confiscated  to  the 
use  of  the  state,  to  the  exclusion  of  his  heirs, 
whether  claiming  ab  Intestato  or  under  a  will 
of  the  deceased."  It  Is  this  provision  of  the 
treaty  that  we  are  called  upon  to  consider. 
App^lants  insist  that  the  provisions  of  the 
treaty  are  not  applicable  In  this  case;  that 
confiscation  was  never  applied  by  any  govern- 
ment to  property  of  its  own  deceased  citizens; 
and  that  the  treaty  only  contemplates  the  pro- 
tection of  the  citizens  of  either  government, 
who  may  die  having  property  in  the  oth». 
The  fault  of  this  argument  Is  in  assuming  that 
the  protection  Is  for  the  dead,  and  that  the 
property  remains  In  the  deceased.  It  Is  con- 
ceded that  this  property  vested  In  some  living 
person  Immediately  upon  the  death  of  Mrs. 
Hormel.  If,  under  the  common  law,  that  per- 
son was  disqualified  by  alienage  from  inherit- 
ing It,  then  this  treaty  applies,  and  removes 
that  disqualification.  In  the  absence  of  this 
treaty,  Mrs.  Opel  was  disqualified,  by  alienage, 
from  Inheriting  this  property;  but  by  It  the 
disqualification  was  removed,  and  therefore 
the  property  descended  to  her.  Our  Inquiry, 
then.  Is  as  to  property  In  Iowa  belonging  to 
a  resident  and  subject  of  Bavaria. 

Appellants  cite  Frederickson  v.  Lonlsianfl. 
23  How.  445.  "Fink  was  a  naturalized  citi- 
zen of  the  United  States  at  the  time  of  his 
death,  and  residing  in  the  city  of  New  Or- 
leans; also,  that  the  legatees  resided  In  tlie 
kingdom  of  Wurtemberg,  and  are  subjects  of 
the  king  of  Wurtemberg."  We  had  a  treaty 
with  that  kingdom  similar  to  that  under  con- 
sideration. Louisiana  had  a  statute  providin;: 
that  "each  and  every  person,  not  being  dom- 
iciled In  this  state,  and  not  being  a  citizen  of 
any  other  state  or  territory  in  the  Union,  wbo 
shall  be  entitled,  whether  as  heirs,  legatee,  or 
donee,  to  the  whole  or  any  part  of  the  suc- 
cession of  a  person  deceased,  whether  such 
person  shall  have  died  in  this  state,  or  else- 
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where,  shall  pay  a  tax  of  ten  per  cent,  on  all 
sums,  or  on  the  value  of  all  property  which 
he  may  have  actually  received  from  said  sub- 
cession,  or  80  much  thereof  as  is  situated  In 
this  state,  after  deducting  all  debts  due  by  the 
successioiL"  Rev.  St  1876,  S  3083.  The 
claim  of  the  state  to  this  tax  was  resisted,  on 
the  ground  that  It  was  contrary  to  the  third 
article  of  the  treaty,  and  that  article  alone, 
.ind  not  the  second,  as  in  this  case,  was  under 
consideration.  The  third  article  of  tliat  treaty 
relates  solely  to  personal  property,  and  is 
different  in  its  language  from  the  second, 
which  Is  identical  with  the  second  in  this. 
The  court  held  that  the  act  does  not  make 
any  discrimination  between  citizens  of  the 
state  and  aliens  in  the  same  circumstances, 
and  snstaincd  the  tax  as  valid.  Appellants 
quote  from  the  opinion  as  follows:  "But  we 
ooncnr  with  the  supreme  court  of  Lioulstana 
In  the  «9lnlon  that  the  treaty  does  not  regu- 
late testamoitary  dispositloQ  of  citizens  or 
subjects  of  the  contracting  powers  with  ref- 
erence to  property  within  the  country  of  their 
origin  or  citizenship.  The  cause  of  the  treaty 
was  that  the  citizens  and  subjects  of  each  of 
tbe  contracting  ix>weiB  were  or  miprht  be  sub- 
ject to  onerous  taxes  upon  property  possessed 
by  them  within  the  states  of  the  other  by  rea- 
son of  their  alienage,  and  it  Is,  perhaps,  to 
enable  such  citizens  to  dispose  of  their  prop- 
erty, paying  such  duty  only  as  the  inhabitants 
•f  the  country  where  the  property  lies  pay 
under  like  conditions.  The  case  of  a  citizen 
or  subject  of  the  respective  countries  resid- 
ing at  home,  and  disposing  of  property  there 
in  favor  of  a  citizen  or  subject  of  tbe  other, 
was  not  In  contemplation  of  the  contracting 
powers,  and  is  not  embraced  in  this  article  of 
the  treaty."  This  view  of  that  treaty  is  ap- 
plicable to  .the  one  before  us,  but  we  fall  to 
see  wherein  it  supports  the  claim  that  the 
facts  of  this  case  do  not  bring  it  within  the 
provisions  of  this  treaty. 

4.  Appellants  cite  authorities  to  the  effect 
that  the  states  alone  have  the  right  to  regu- 
late, by  legislation,  descents  and  conveyances 
of  real  estate  within  thdr  borders;  and  from 
this  It  Is  argued  that  the  federal  government 
baa  no  power,  "by  treaty,  to  interfere  with 
the  right  of  the  state  in  regard  to  the  de- 
scent of  property  upon  the  death  of  its  clQ- 
zena";  that  treaties  made  without  authority 
are  not  valid;  that  this  treaty  is  in  conflict 
with  the  laws  of  Iowa,  and  Is  therefore  of  no 
force  or  effect  It  may  be  conceded  that  the 
states  alone  have  such  power;  that  thoy  alone' 
may  declare  to  what  kindred  the  estate  of 
persons  dying  intestate  shall  descend.  It 
must  also  be  conceded  that  the  federal  govern- 
ment alone  has  power  to  treat  with  other  gov- 
ernments as  to  rights  of  tbe  citizens  of  each 
within  the  territory  of  the  other.  This  treaty 
does  not  attempt  to  regulate  descents  of  real 
property  In  Iowa.  It  does  not  declare  that 
when  a  son  or  daughter  dies  without  issue, 
the  estate  shall  go  to  the  parents.  It  Is  left 
to  the  state,  and  Iowa  has  so  provided.    This 


,  treaty  simply  declares  that  If  that  parent 
is  disqualified  by  alienage,  as  to  tbe  citizens 
of  these  two  governments  this  disqualification 
is  removed.  In  article  6  of  tbe  constitution 
Of  the  United  States  it  U  provided  that  "this 
constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance 
thereof,  and  aU  treaties  made  or  which  sliail 
be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  tbe  land; 
and  the  Judges  in  every  state  shall  be  bound 
thereby,  anything  in  tbe  constitution  or  the 
laws  of  any  state  to  the  contrary  notwith- 
standing." Many  cases  may  be  found  where- 
in the  courts  have  enforced  treaty  stipula- 
tions, similar  to  this,  In  favor  of  foreign  claim- 
ants; but  the  case  of  People  v.  Oerke,  5  Cat 
381,  Is  the  first  we  find  wherein  the  power  of 
tbe  federal  government  In  this  respect  was 
questioned.  In  that  esse,  Deck,  a  citizen  of 
Prussia,  died  in  San  Francisco,  leaving  undis- 
posed of  a  large  amount  of  real  property  in 
that  state.  Article  14  of  our  treaty  with 
Prussia  is  the  same  as  article  3  of  this  treaty. 
Tbe  attorney  general,  on  behalf  of  the  state, 
denied  the  power  of  the  federal  government 
to  make  such  a  provision  by  treaty,  and  ar- 
gued, as  is  done  In  this  case,  that  to  exercise 
such  i>ower  would  permit  the  federal  govern- 
ment to  control  the  Internal  policy  of  the 
states,  and  in  cases  like  this  to  alter  material- 
ly the  statutes  of  descent  The  court,  after 
an  able  ccmsideration  of  the  subject  con- 
cludes as  follows:  "I  can  see  no  danger 
which  can  result  from  yielding  to  tbe  federal 
government  the  full  extent  of  powers  which 
it  may  claim  from  the  plain  language,  intent 
and  meaning  of  the  grant  under  considera- 
tloiL  Upon  some  subjects  the  policy  of  a 
state  government  as  shown  by  her  legislation, 
is  dependent  upon  the  policy  of  foreign  gov- 
ernments, and  Would  be  readily  changed  upon 
the  principle  of  mutual  concession.  This  can 
only  be  effected  by  the  action  of  that  branch 
of  the  state  sovereignty  known  as  tbe  'General 
Government';  and,  when  effected,  tbe  state 
policy  must  give  way  to  that  adopted  by  the 
governmental  agent  of  her  foreign  relations." 
The  reasoning  and  conclusion  of  the  opinion 
are  strongly  emphasized  by  what  Is  added  by 
Justice  Ryan.  While  the  question  of  the  pow- 
er of  the  federal  government  In  this  respect 
was  not  directly  passed  upon  tai  the  following 
cases,  they  show  that  the  courts  have  uni- 
formly enforced  such  treaties,  without  doubt- 
ing the  poww  of  tbe  federal  government  to 
make  them.  Chirac  v.  Chirac,  2  Wheat  259; 
Hauensteln  v.  Lyuham,  100  U.  S.  483;  Geo- 
froy  V.  Rlggs,  133  U.  8.  258,  10  Sup.  Ct  295; 
Fairfax  v.  Hunter,  7  Crancn,  603;  Corneal  v. 
Banks,  10  Wheat  ^89;  Hughes  v.  Edwards, 
9  Wheat.  489.  In  the  recent  case  of  Wunderle 
V.  Wuuderle,  144  111.  40,  33  N.  E.  193,  the 
subject  of  descents  and  alienagg  is  consid- 
ered at  length,  and  with  marked  care  and  abil- 
ity, as  affected  by  tbe  common  law,  and  by 
statutes  of  the  states  and  by  treaties  with 
the  United  States.    In  considering  the  effect 
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of  conflicts  between  the  statute  of  the  state 
and  a  treaty  with  the  United  States,  the  court, 
after  citing  article  6  of  the  federal  constitu- 
tion, says:  "In  construing  this  article.  It  has 
been  held  that  prorlslons  In  regard  to  the 
transfer,  devise,  or  Inheritance  of  property 
are  fitting  subjects  of  negotiation  and  regula- 
tion by  the  ti-eaty-makfng  power  of  the  United 
States,  and  that  a  treaty  will  control  or  sus- 
pend tbe  statutes  of  the  Individual  stateti 
whenever  it  differs  from  them.  Hence,  If 
the  citizen  or  subject  of  a  foreign  government 
is  disqualified  under  the  laws  of  a  state  from 
taking,  holding,  or  transferring  real  property, 
such  disqualification  will  be  removed,  if  a 
treaty  between  the  United  States  and  such 
foreign  government  confers  the  right  to  tal;e, 
hold,  or  transfer  real  property."  If  it  may  be 
said  that  chapter  85  of  the  Acta  of  the  22d 
General  Assembly  Is  In  conflict  with  said 
treaty  of  January  21,  1845,  reason  and  the 
authorities  support  the  conclusion  that  the 
treaty  must  control. 

It  follows  from  the  conclusions  we  have 
reached  that  an  undivided  one-half  of  the 
property  In  question  vested  In  Mrs.  Opel  upon 
the  death  of  her  daughter,  and  upon  her 
death  it  passed  to  her  children,  subject  to  the 
conditions  Imposed  by  said  treaty,  and  that 
tbe  other  undivided  one-half  passed  to  the 
heirs  of  John  C.  Hormel.  deceased.  The  de- 
cree of  the  district  court  being  In  harmony 
with  these  conclusions,  It  is  jiflSrmed. 


DIETRICH  et  al.  t.  STEBBINS  et  aL 
(Supreme  Court  of  Iowa.  Dec.  12,  1896.) 
Contracts  —  CoxsritfCTios  —  Pakol  Evidescb— 
Declarations  or  Aoent. 
Where  the  correspondence  constituting  a 
contract  for  the  purchase  of  restaurant  fixtures, 
including  a  back  ease  and  a  counter,  with  show 
cases  and  drip  hoard,  specified  the  style  of  the 
back  case,  but  did  not  specify  the  style  or  ma- 
terial of  the  other  fixtures,  or  show  that  they 
were  to  be  considered  as  a  part  of  the  back 
case,  evidence  of  declarations  made  by  the  pur- 
chaser to  plaintiff's  manufacturing  foreman  as 
to  the  style  and  material  of  the  show  case, 
counter,  and  drip  board  were  admissible,  though 
such  foreman  had  no  authority  to  make  n  con- 
tract for  the  sale  of  such  fixtures,  wliere  plain- 
tiff made  his  ofEer  on  memoranda  made  by  the 
foreman. 

Appeal  from  district  court.  Van  Buren 
county;   M.  A.  Roberts,  Judge. 

Action  at  law  to  recover  the  contract  price 
of  certain  furniture  manufactured  and  deliv- 
ered to  the  defendants.  Defense,  that  the 
furniture  did  not  comply  with  the  terms  of 
the  contract,  and  a  counterclaim  for  damages. 
Verdict  and  Judgment  for  plaintiffs.  Defend- 
ants appeal.    Reversed. 

Wherry  &  Walker,  for  appelknta.  Work  & 
Brown,  for  appellees. 

DEEMER,  J.  Plalntms  are  manufacturers 
of  fomlture  and  office  flxtntes,  doing  business 
In  the  city  of  Ottnmwa.    Some  ttme  dtu-lng 


tihe  fall  of  the  year  1894,  one  T.  A.  Stebbins, 
a  member  of  the  defendant  firm,  which  is 
engaged  in  the  restaurant  business  at  the 
town  of  Bonaparte,  went  to  Ottumwia  for  the 
purpose  of  buying  a  back  case,  counter,  drip 
boards,  etc.,  with  which  to  fit  up  their  place 
of  business.  He  proceeded  to  plaintiffs'  of- 
fice, and  there  found  one  Snook,  who  Miit 
foreman  to  plaintiffs'  factory,  but  who.  It  ap- 
pears, bad  no  authority  to  make  contracts 
with  reference  to  any  goods  which  had  to  be 
specially  manufactured.  Stebblns  told  Snook 
what  he  wanted,  and  together  they  visited 
different  places  in  the  city  to  inspect  the  char- 
acter of  plaintiffs'  work,  one  of  these  being 
what  is  known  as  the  "Balllngall  Blllinrd  Hail 
Annex."  Snook  made  a  memomndum  of 
Stebbins'  wants,  which  he  afterwards  sub- 
mitted to  Mr.  Dietrich,  of  the  plaintiff  firm, 
wlio.  It  seems,  had  charge  of  the  matter  of 
making  estimates  for  such  wortc  as  the  de- 
fendants wanted.  At  the  time  he  submitted 
the  memorandum  to  Dietrich,  Snook  informed 
him  that  he  had  taken  Stebbins  to  various 
places  where  the  plaintiffs  had  farulture 
which  had  been  manufactured  by  them. 
Stebbins  returned  to  his  home,  and  there- 
after plaintiffs  wrote  him  the  following  let- 
ter: "Ottumwa,  Iowa,  Sept.  20tb,  18»4. 
Messrs.  Stebbins  Bros.,  Bonaparte,  lown— Gen- 
tlemen: In  reply  to  your  request  when  yon 
were  at  our  place,  will  give  yon  the  follow- 
ing estimate:  1  back  case,  similar  to  the  one 
you  saw  In  the  Balllngall,  16  feet  long,  mode 
of  pine,  with  hard  oil  flnlsli,  wltb  mirror 
about  30  inches  by  100  inches,  plain;  1  coun- 
ter, 10  feet  long,  and  about  30  inches  wiite 
and  50  high,  pine,  with  oak  top,  same  flulsh; 
1  drip  board  for  same,  9  feet  long,  with  zinc 
top,  and  two  tanks,  12  Inches  by  9  Inches, 
and  faucets;  1  counter,  for  show  case,  18 
feet  long,  about  20  inches  wide,  and  26  Inch- 
es high,  with  top  open,  except  4  feet  on 
one  end;  1  counter  for  same,  14  feet,  same 
dimension  as  other.  We  can  furnish  yon  the 
above,  all  In  good  shnpe,  f.  o.  b.  Ottnmwa,  for 
the  sum  of  two  hunire?!  and  fifty  dollars 
($250.00).  If  top  of  drip  board  be  of  copper, 
add  95.00.  Hoping  to  receive  your  order  for 
the  alx)ve,  we  remain,  yours,  truly,  [Signertl 
Dietrich  &  Capell."  On  the  same  day  defend- 
ants wrote  plaintiffs  the  following:  "Bona- 
parte, Iowa,  Sept.  20th,  1894.  Capell  A  EMe- 
trlch,  Ottumwa,  Iowa— Gentlemen:  We  ex- 
pected to  hear  from  you  to-day,  with  prloea 
of  coimters,  etc.  Otlier  bids  are  all  in.  We 
bought  to-day  marble  alab,  90  inches,  for 
butcher  counter.  Please  make  tis  price  on 
counter  to  fit  It,  and  let  ns  hear  from  yon  at 
once.  The  lunch  counter  wants  to  be  45  inch- 
es high  from  top  to  bottom.  Tours,  truly, 
[Signed]  Stebbins  Bros."  In  response"  to 
plaintiffs'  first  letter,  defendants  wrote  tbe 
following:  "Bonaparte,  Iowa,  Sept  22d,  1884. 
Dietrich  &  Capell,  Ottumwa,  Iowa— Oentle- 
men:  Tours  20th  at  hand.  We  are  quite 
surprised  at  yoiu"  price.  We  did  not  expert 
it  to  be  near  so  high,  besides  the  lancfa  connter 
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-waa  to  be  20  feet  loni;,  BOt  18.  We  tblnk  SO 
inctiee  is  too  blgb;  45  inches  from  the  floor 
to  tlie  surface  on  top  Is  Just  right.  Now,  we 
will  not  boy  the  stuff  only  delivered  In  our 
building  and  set  np.  We  wrote  you  on  the 
20tta  wbat  our  butcher  counter  would  be. 
We  bare  bought  the  slab,  which  Is  }ust  99 
Incbes  long.  We  want  counter  to  fit  it  We 
will  make  you  this  oSer,  whldi  yon  most 
accept  or  decline  at  once,  for  the  stuff  de- 
scribed In  your  letter  20th,  ezc^t  the  lunch 
counter  is  to  be  20  ft  as  talked,  and  this 
buteher  counter  all  delivered  here  and  set  up. 
We  will  give  you  $2S0  spot  cash  when  the 
work  la  completed.  Yours,  truly,  Stebblns 
Broa."  To  which  the  plaintiffs  replied  as  fol- 
lows: "Ottumwa,  Iowa,  Sept.  Zi,  1894.  Steb- 
blns Bros.,  Bonaparte,  Iowa— Gentlemen: 
Youta  of  22d  Just  at  hand,  and  In  reply  say 
that  we  are  sorry  to  say  that  we  cannot  ac- 
cept your  offer  for  Hie  work  aa  we  have  given 
you  estimate  on,  bnt  will  make  you  another 
offer.  We  will  make  yon  the  butcher  counter 
and  set  the  whole  Job  up  In  your  store  for 
<:^275)  two  hundred  and  seventy -five  dollars. 
We  can  make  you  tihe  Job,  by  making  it  a 
little  cheaper,  and  perhaps  It  mi^t  suit  you 
as  well,  for  |250;  but  we  would  have  to 
cheapen  it  iq>  Just  that  much.  This  is  re- 
ducing the  price  on  the  work  some,  as  it  will 
cost  more  than  the  $25  to  make  the  one 
counter  and  set  the  Job  up.  Hoping  this  may 
be  satisfactory,  and  that  we  may  receive  your 
order  for  the  above,  we  are,  yours,  respect- 
fully, Dietrich  &  CapeU."  Thereupon  the  de- 
fendants wrote  the  following:  "Bonaparte, 
Iowa.' Sept.  25th,  1894.  Dietrich  &  Capell, 
Ottumwa,  Iowa— Gentlemen:  Yours  24th  at 
hand.  We  will  accent  your  offer,  and  want 
the  work  at  earliest  possible  moment  Don't 
make  mistake  In  length  of  lunch  counter. 
Yours,  truly,  Stebblns  Bros."  This  is  all  the 
corre8i>ondence  which  passed  between  the  par- 
ties relating  to  the  contract,  except  some  let- 
ters with  reference  to  certain  changes  and  the 
time  in  which  the  work  should  be  completed. 
The  defendants.  In  tbcli  answer,  alleged  that 
the  woric  was  to  have  been  of  the  same  qual- 
ity and  material  as  that  in  Opera  House,  drug 
store,  and  the  Arcade  saloon,  which  was 
shown  to  Stebblns  by  Snook  at  the  time  he 
visited  plaintiffs'  factory;  that  it  was  not  as 
represented;  and  tbat,  on  account  thereof, 
tbey  were  damaged. 

At  the  trial  defendants  offered  to  prove  the 
statements  made  by  Stebbins  to  Snook  as  to 
the  kind  and  character  of  goods  he  wanted. 
This  evidence  was  rejected  by  the  court,  and 
the  defendants  assign  error.  In  siq>port  of 
the  court's  ruling,  it  la  insisted  that  it  was 
not  shown  that  Snook  had  authority  to  make 
a  contract  for  the  sale  of  the  goods,  nor  tbat 
any  statements  made  by  liim  would  be  bind- 
ing upon  tbe  plaintiffs.  It  is  further  claimed 
that  the  contract  between  the  parties  was 
reduced  to  writing,  and  that  this  writing,  con- 
sisting of  the  letters  above  set  out  is  con- 
clusive on  the  question  aa  to  what  the  con- 


tract really  was.  This  last  proposition  is  cer- 
tainly correct  and  If  the  whole  contract  Is 
embodied  In  these  matters,  then  parol  evi- 
dence is  inadmissible  to  vary  or  change  it. 
By  reference  to  these  letters,  it  will  be  seen 
that  they  do  specify  the  style,  dimensions,  and 
finish  of  the  back  case,  but  do  not  give  tho 
style  of  the  counter,  nor  the  style  nor  fin- 
ish nor  material  of  the  drip  board,  show  case, 
and  counter,  unless  It  can  be  said  that  each 
and  all  of  these  were  a  necessary  part  of,  and 
were  Included  in,  the  order  for  the  back  case. 
Parol  evidence  was  necefisary,  tiowever,  to 
establish  this  last  proposition,  and  this  be- 
came a  question  of  fact  for  the  Jury.  It  can- 
not be  said,  as  a  matter  of  law,  that  the  whole 
contract  was  embodied  la  the  letters.  It  is 
manifest  that,  unless  it  be  found,  as  a  fact, 
that  the  counters,  drip  boards,  and  show-case 
counters  were  part  and  parcel  of  the  back 
case,  and  necessary  to  make  It  complete,  the 
style,  finish,  and  material  of  these  articles 
rested  in  parol,  and  the  defendants  should 
have  been  allowed  to  show  the  khid  they  re- 
ceived the  offer  upon.  The  only  means  they 
had  of  doing  this  was  to  show  what  they 
stated  to  Snook  when  they  visited  the  factory. 
It  is  Insisted,  however,  that  Snook  was  not 
the  agent  of  plaintiffs  for  tbe  making  of  con- 
tracts. This  Is  probably  true.  But  he  was 
their  agent  for  tbe  purpose  of  securing  a  de- 
scription of  the  goods  wanted,  or,  if  he  bad 
no  express  authority  for  so  doing,  the  plain- 
tiffs recognized  blm  as  such  In  this  ca^e;  for 
they  acted  upon  tbe  information  received  by 
him  In  sending  the  offer  to  ffae  defendants, 
and  must  be  charged  with  his  knowledge,  the 
same  as  If  he  was  expressly  authorized. 
These  are  elementary  principles,  and  require 
no  citation  of  authority  In  their  support. 

It  is  true  that  the  evidence  referred  to  was 
admitted,  but  the  court  withheld  his  ruling, 
and  he  afterwards  struck  It  out  because  of 
Snook's  want  of  authority.  The  Jury  were 
also  Instructed  that  they  could  not  consider 
any  conversations  between  Stebblns  and 
Snook  w'lth  reference  to  tbe  Arcade  or  Opera 
House  drug  store  fixtures,  because  Snook  had 
no  authority  In  the  premises.  This  took  the 
evidence  referred  to  out  of  the  case.  It  Is 
claimed,  however,  that  these  rulings  were 
without  prejudice,  for  the  reason  that  Steb- 
blns admitted  tlint  he  told  Snook  he  did  not 
want  anything  as  expensive  as  at  the  Arcade. 
We  find.  In  examining  i(he  record,  however, 
tbat  this  related  to  the  back  case,  and  not 
to  the  other  articles  purchased.  In  the  sixth 
Instnietlon  the  court  limited  the  Jury  to  a 
considpratlon  of  those  statements  made  by 
Stebblns  to  Snook  which  were  communicated 
to  plaintiffs  before  the  20th  of  September, 
1894;  and  in  tbe  eighth  struck  out  the  evi- 
dence of  Stebblns  as  to  his  statements  to 
Snook,  for  the  reason  they  were  not  com- 
municated to  the  plaintiffs.  For  the  reasons 
pointed  out  these  instructions  were  erroneous. 

Other  instructions  are  complahied  of,  and 
defendants  also  contend  that  the  conrt  erred 


566 


09  NORTHWBSTBBN  RBPOETEa 


(Iowa. 


In  not  giving  certain  Instructions  asked  by 
them.  What  we  have  said  sufficiently  Indi- 
cates our  views  regarding  these  matters,  and 
we  need  not  more  speclUcally  refer  to  ttaem. 
Some  other  rulings  on  the  admission  and  re- 
jection of  evidence  are  complained  of,  but, 
as  they  are  not  likely  to  arise  on  anotlher  trial, 
we  will  not  consider  them.  Our  conclusions 
find  support  in  the  following  cases:  St. 
Ix>uls  Refrigerator  &  Wooden-Gutter  C!o.  v. 
Vinton  Wasblug-Macb.  Co.,  79  Iowa,  240,  44 
N.  W.  370;  Parrar  v.  Peterson,  62  Iowa,  420, 
3  N.  W.  467;  Eadle  v.  Ashbangh,  44  Iowa, 
520;  Jackson  ▼.  Mott,  70  Iowa,  263,  41  N.  W. 
12.  For  the  errors  pointed  out,  the  Judg- 
ment of  the  district  court  Is  reversed. 


YOUNG  et  al.  r.  SWAN  et  al. 

(Supreme  Court  of  Iowa.     Dec.  11,  1896.) 

Husband  and  Wira — Aobkct — Ratipicatiox  by 

WiPB— Mecbanig's  Libn— Enpokcemisnt 

aoainst  Wipb'8  Propbrtt. 

1.  The  mere  fact  that  a  wife  knew  that  ma- 
terials purchased  by  her  husband  on  credit  from 
plaintiff  were  nsed  in  her  honse  doeu  not  amonnt 
to  a  ratification  of  the  husband's  act,  where  it 
is  shown  that  the  wife  furnished  the  husband 
with  money  to  pay  for  all  purchases  made  for 
her  house,  and  had  no  knowledge  that  any  were 
made  on  credit. 

2.  Where  a  wife  furnishes  the  husband  with 
money  to  buy  lumber  for  her  house,  and  he  pur- 
chases the  same  witli  such  money  from  plain- 
tiff, with  whom  he  has  a  general  account  for 
lumbes,  without  directing  on  whose  account  the 
money  paid  should  be  applied,  plaintiff  cannot 
apply  the  payment  on  the  husband's  general  ac- 
count, in  order  to  claim  a  mechanic's  lien  on  the 
property  of  the  wife. 

Appeal  from  district  court,  Hamilton  coimty; 
D.  R.  Hlndman,  Judge. 

Suit  in  equity  to  establish  and  foreclose  a 
mechanic's  lien  against  the  property  of  Ella  F. 
Swan,  for  lumber  and  building  materials  sold 
and  delivered.  Ella  F.  Swan,  In  answer,  de- 
nied that  she  ever  made  or  authorized  any  con- 
tract for  the  purchase  of  lumlKr  of  plaintiffs, 
and  states  that  she  had  no  knowledge  that  any 
material  of  plaintiffs  went  into  the  house  which 
was  built  on  a  certain  lot  owned  by  her.  Her 
husband,  E.  R.  Swan,  admits  that  he  purchased 
limiber  of  plaintiffs  during  the  years  1888  and 
1890,  but  he  denies  that  he  ever  purchased  any 
In  his  wife's  name.  He  further  says  that  he 
piuchased  and  paid  for  the  lumber  which  went 
into  bis  wife's  house,  but  that  plaintiffs  failed 
to  give  credit  therefor.  He  further  pleads  that 
plaintiffs'  account  ia  not  Just  and  true,  and 
that  it  contains  items  which  plaintiffs  well 
knew  did  not  go  into  his  wife's  bouse.  The 
lower  court  dismissed  the  prayor  tor  a  lien,  and 
plaintiffs  appeal.    Affirmed. 

Wesley  Martin,  for  ai^ellants.  D.  C.  Chase, 
for  appellees. 

DEEMEK,  J.  The  evidence  shows  that  the 
plaintiffs  sold  and  delivered  to  the  defendant 
B.  R.  Swan,  who  was  a  cmi tractor  and  builder 
and  owner  of  what  was  known  as  the  "Novelty 


Works,"  various  and  sundry  Items  at  lumber 
and  building  material  during  the  years  1888, 
1889,  1891,  and  1892,  amounting  hi  the  aggre- 
gate to  more  than  $1,400.  This  lumber  was  all 
sold  and  charged  upon  tlie  books  to  tbe  defend- 
ant E.  R.  Swan.  Various  payments  were  made 
upon  this  account,  and  the  balance  due  May  19, 
1892,  as  shown  by  plaintiffs'  books,  was  $328.70 
The  plaintiffs  seek  to  establish  a  mechanic's 
lien  upon  the  property  of  Ella  F.  Swan  for  the 
sum  of  $439.81,  claiming  that  they  made  a  con- 
tract with  her  by  which  they  agreed  to  furnish 
this  amount  of  lumber  for  the  consbTiction  of  a 
building  upon  lots  No.  3  and  4  in  block  101  hi 
Dubuque  &  Pacific  Railroad  additicm  to  the 
city  of  Webster  City.  This  alleged  contract  ia 
denied  by  both  defendants,  and  defendant  E. 
R.  Swan  denies  that  the  items  shown  by  the 
exhibit  attached  to  plaintiffs'  petition  went  in- 
to the  house  built  upon  bis  wife's  land.  De- 
fendant Ella  F.  Swan  pleads  that  she  never 
authorized  any  one  to  purchase  lumber  of  the 
plaintiffs,  and  that  she  did  not  know  that  any 
lumber  was  purchased  of  them  on  credit  She 
further  says  that  she  supposed  all  the  material 
going  into  her  house  was  paid  for.  Tbe  plain- 
tiffs do  not  dalm  to  have  made  any  contract 
with  the  wife  for  the  sale  and  delivery  of  the 
lumber  tor  which  they  now  seek  to  establisb  a 
medianic's  lien;  and  It  dearly  appears  that  all 
their  dealings  were  with  E.  R«,  Swan,  and  that 
the  charges  made  upon  their  books  were  against 
him  alone.  They  attempt  to  sort  out  and  iden- 
tify the  lumber  which  went  into  Ella  F.  Swan's 
house,  by  entries  upon  their  Journal  following 
each  item  of  charge  for  which  tbey  claim  a 
lien  In  these  words,  "for  bouse."  It  lb  man- 
ifest, however,  from  the  evidence,  that  these 
entries  were  not  all  made  at  the  time  the  charge 
was  entered;  and  it  further  appears,  beyond 
controversy,  that  many  of  these  items  did  not 
go  into  the  house  which  was  built  on  Mrs. 
Swan's  land.  It  is  true,  plaintiffs  say  they  re- 
lied upon  the  property  as  security;  but  it  fur- 
ther appears  that  plaintiffs  did  not  know  Ui 
whom  the  title  was  at  the  time  they  sold  the 
lumber,  and  did  not  know  whether  it  was  in- 
cumbered or  not.  To  establish  their  claim, 
they  rely  upon  the  agency  of  the  husband  for 
the  wife,  and  the  further  fact  that  the  wife 
knew  their  material  was  being  used  in  the  con- 
struction of  her  house.  With  reference  to  this 
last  claim,  it  may  be  that  the  wife  knew  that 
lumber  purchased  of  plaintiffs  was  being  nsed 
In  her  bouse;  but  it  is  shown  beyond  all  con- 
troversy that  she  supposed  It  had  been  fully 
paid  for  before  delivery,  and  there  is  no  Ebow- 
Ing  whatever  that  she  knew  it  was  being  pur- 
chased on  credit  There  Is  evidence  to  tbe  ef- 
fect that  she  furnished  her  husband  with  tbe 
money  with  which  to  purchase  the  lumber  which 
went  into  her  house,  and  that  she  supposed  all 
material  was  fully  paid  for;  and  there  is  posi- 
tive evidence  from  the  husband  that  he  did  pay 
tor  all  lumber  which  he  used  in  his  wife's  houses 
although  this  Is  denied  by  one  of  the  plaintiffs. 
This  much,  howevo',  is  certain:  that  defendant 
E.  R.  Swan  paid  to  plaintiffs  much  more  thaa 
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the  amount  of  their  present  claim;  and  It  fur- 
ther appears  that,  during  the  time  this  lumber 
vras  being  used,  defendant  E.  R.  Swan  paid  to 
plaintiffs  more  than  the  amount  of  the  bill  they 
furnished  for  the  house.  It  is  also  shown  that 
B.  R.  Swan  advanced  to  plaintiffs  durhig  this 
time  more  than  he  was  owing  them;  in  other 
words,  that  he  paid  in  advance  for  some  of  the 
lumber  fuml^ed  for  the  bouse  which  was  be- 
ing built  on  the  land  of  his  wife. 

There  Is  no  evidence  from  which  a  ratification 
of  the  husband's  acts  in  puichaslng  the  lumber 
fcnr  the  house  can  be  inferred,  for  the  reason 
that  there  Is  no  showing  that  the  wife  knew 
the  lumber  was  being  purchased  on  credit  la- 
deed,  the  fair  inference  from  the  evidence  Is 
that  the  wife  furnished  the  husband  with  thi 
money  with  which  to  pay  for  all  the  material, 
and  supposed  that  it  was  all  paid  for  at  the  time 
it  was  delivered.  She  was  about  the  house  two 
<«  three  times  during  the  course  of  Its  construc- 
tion, it  Is  true;  but,  as  she  had  provided  the 
means  with  which  to  pay  for  the  lumber,  she 
cannot  be  held  on  the  theory  that  she  ratified 
ber  husband's  acts.  'i;;tie  most  that  can  be 
claimed  for  appeUants  is  that  the  wife  furnish- 
ed  the  husband  the  money  with  which  to  pur- 
chase the  material  for  the  house;  that  he  pur- 
chased it  of  plaintiffs,  paid  them  the  mon^ 
which  she  had  given  him,  but  did  not  direct 
that  It  be  applied  upon  this  particular  account; 
and  tliat  plaintiffs  applied  it  on  general  account 
We  doubt  very  much  whether  this  state  of  facts 
is  shown;  but  concede  that  It  is;  how  stands 
the  case?  The  wife  furnishes  the  husband 
money  with  which  to  buy  a  bill  of  lumber.  The 
husband  goes  to  a  material  man  with  whom  he 
has  a  general  account,  purchases  the  lumber, 
pays  the  money  which  his  wife  has  given  him 
to  the  merchant,  and  the  merchant  applies  It 
upon  the  general  accoimt.  Can  he  now,  in  an 
action  to  establish  and  foreclose  a  mechanic's 
lien  against  the  property  of  the  wife,  insist  that 
these  payments  of  the  wife's  money  shall  be 
applied  upon  the  husband's  general  account,  to 
the  detriment  of  the  wife?  We  think  not.  The 
husband  could  not  directly  appropriate  this  mon- 
ey to  his  own  use  against  the  consent  of  the 
wife,  and  It  surely  Is  not  the  province  of  a  court 
of  equity  to  misappropriate  It.  Gleaton  v.  Ty- 
ler (S.  C.)  21  S.  E.  333;  Stewart  v.  Woodward, 
28  Am.  Rep.  48S.  But,  aside  from  this,  we  are 
constrained  to  believe  that  the  defendant  E.  R. 
Swan,  when  he  paid  plaintiffs  the  money  which 
had  been  furnished  by  his  wife,  directed  that 
credit  be  given  upon  the  items  of  account  for 
lumber  which  went  into  her  house.  This  de- 
fendant testified  positively  that  he  gave  such 
directions,  and  the  plaintiffs  do  not  squarely 
deny  It  The>  rely  upon  their  books,  and  these 
do  not,  except  In  two  Instances,  show  any  par- 
ticular application  of  payments.  Again,  it  ap- 
pears that  on  the  next  day  after  the  husband 
purchased  the  first  of  the  lumber  for  the  house, 
be  pakl  the  plaintiffs  $2o0.  This  was  more  tiian 
the  balnnce  due  on  his  whole  account;  and 
tt  is  manifest  that  it  was  at  that  time  under- 
stood that  more  lumber  was  to  be  purchased, 


and  that  the  amount  of  tbe  repayment 
should,  at  least,  be  credited  on  tbe  account 
for  lumber  for  the  bouse.  Tbe  evidence 
shows  that  all  the  items  for  the  house  ac- 
count have  been  paid,  and  plaintiffs  are  not 
entitled  to  a  Uen  against  it  Moreover,  the 
evidence  as  to  what  was  furnished  for  the 
house,  and  what  on  general  account,  is  very 
unsatisfactory.  A  great  many  of  the  items 
for  which  plaintiffs  claim  a  lien  did  not  go 
Into  the  house;  and  It  further  appears  that 
there  were  some  credits  which  should  have 
been  allowed  which  do  not  appear  upon  the 
statement  for  a  mechanic's  lien  filed  by  tbe 
plaintiffs. 

Although  not  a  controlling  point  in  the 
case,  we  may  observe  that  there  is  much  to 
be  said  In  favor  of  appellees'  position  that 
plaintiffs  did  not  file  a  just  and  true  state- 
ment or  account  of  the  demands  due  them, 
as  required  by  statute.  It  may  be  that  this 
was  unintentional,  but,  whatever  may  be  the 
truth  regarding  this  matter,  we  do  not  think 
they  are  entitled  to  a  lien  against  the  prop- 
erty. The  case  of  Price  v.  Seydel,  46  Iowa, 
COO,  lends .  support  to  our  conclusions.  Af- 
firmed. 


LEVEL  LAND  CO.  NO.  8  T.  HAYWARD 

et  al. 

(Supreme  Court  of  Wisconsin.  Dec.  15,  1886.) 
CoKPuKATioNs— Stock  Sdbscriptioh. 
A  corporation  (creditors  not  being  interest- 
ed) cnnnot  recover  on  a  subscription  for  stock, 
where,  nfter  it  was  made,  the  corporation, 
with  the  consent  of  the  subscriber,  sold  out  its 
entire  authorized  stock,  including  that  subscrib- 
ed for  by  him,  and  received  full  pay  therefor. 

Appeal    from    superior    court,  Milwaukee 

county;  R.  N.  Austin,  Judge. 

Action  by  the  Level  Land  Company  No.  3 
against  W.  A.  Hay  ward  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

This  Is  an  action  to  recover  an  assessment 
of  6  per  cent,  upon  80  shares  of  stock  of  f  100 
each  in  the  plaintiff  corporation,  for  which 
tbe  defendants,  as  co-partners,  subscribed. 
The  answer  alleged.  In  substance,  that  al- 
though the  defendants  subscribed  In  form 
for  80  shares  of  stock  In  the  corjMration,  It 
was  orally  agreed  at  the  time  between  them- 
selves and  the  other  subscribers  that  they 
should  not  be  compelled  to  take  the  stock  if 
other  subscribers  could  be  obtained,  and  that 
In  fact  other  subscribers  were  obtained  for 
the  80  shares,  and  that  all  tbe  authorized 
stock  of  the  corporation,  to  wit,  250  shares, 
was  in  fact  subscribed  and  paid  for  by  oth- 
ers, and  stock  certificates  Issued  to  such  oth- 
ers; that  the  corporation  had  no  stock  left 
which  could  be  Issued  to  tbe  defendants, 
even  If  they  paid  their  subscription.  Upon 
the  trial  all  evidence  of  the  alleged  parol 
agreement  was  excluded.  Evidence  was, 
however,  admitted  tending  strongly  to  show 
that  the  corporation  had  sold  its  entire  250 
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shares  of  Btock,  Including  tbe  80  Bhares  anb- 
scrlbed  for  by  appellants,  to  otbers,  and  had 
received  full  pay  therefor,  and  issued  its 
certificates  of  full-paid  stock  to  such  other 
tiubscribers.  A  verdict  for  the  plaintiff  for 
the  amount  of  the  assessment  upon  80  shares 
uf  stoclc  was  directed,  and  from  Judgment 
thereon  defendants  appealed. 

C.  J.  Fabor,  for  appellants.  Elliott  & 
Hickox,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
Doubtless  the  defendants'  subscription  for 
stock  could  not  be  varied  or  affected  by  the 
alleged  parol  agreement,  but  this  was  not  re- 
ally the  important  question  in  the  case.  The 
proof  which  was  offered  tended  to  show  that 
after  the  defendants'  subscription  was  re- 
ceived the  corporation  went  on,  and  sold  out 
its  entire  authorized  stock  to  others,  with 
the  consent  of  the  defendants,  and  received 
full  pay  therefor.  If  this  was  the  fact,  it  Is 
impossible  to  see  how  those  other  subscrib- 
ers could  now  be  deprived  of  their  stock,  ei- 
ther by  the  corporation  or  by  the  defendants. 
If  they  cannot  be  deprived  of  their  stock 
then  certainly  the  defendants  ought  not  to  be 
compelled  to  pay  for  stock  which  cannot  be 
issued  without  making  an  illegal  overissue 
of  stock.  It  dearly  seems  to  us  that.  If 
the  facts  be  as  alleged,  then  the  parties  have, 
by  their  acts,  effectually  canceled  and  re- 
scinded their  original  contract.  Perkins  v. 
ilachl&e  Co..  12  Alien,  37S.  Different  ques- 
tions might  arise  were  the  controversy  one 
between  creditors  of  the  corporation  and  sub- 
scribers to  stock,  but  la  an  action  between 
the  corporation  itself  and  tbe  subscribers  the 
foregoing  conclusion  seems  very  clear.  Judg- 
ment reversed,  aad  caus«  remanded  for  a 
new  triaL 


ZILI.MER  V.  LANDGUTH  et  al. 
(Supreme  Court  of  Wisconsin.     Dec.  15,  189C.) 

WibL  —  OsvisG  IN  Fee  Siiipi.b  —  Restraint  ok 
Alirsatio.v. 
Where  land  is  devised  to  testator's  chil- 
dren in  fee  simple  a  condition  that  they  shall 
not  have  tbe  right  to  dUpotie  of  the  same  until 
the  elder  arrived  at  the  age  of  25  is  void. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  Mary  Zillmer  against  John  Land- 
guth,  executor,  etc.,  and  others,  for  a  construc- 
tion of  the  will  of  Lizaie  lAadguth.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  for  the  construction  of  a 
win.  The  facta  were  not  In  dispute.  An- 
drew Landguth,  a  widower,  died  In  Milwau- 
kee, December  1,  1880,  leaving  two  daughters 
as  his  sole  hrirs,  Mary  (the  plaintiff)  and  LIs- 
sle,  aged,  i-espectively,  14  and  12  years,  and 
bis  estate  consisted  of  a  homestead  in  Milwau- 
kee. He  left  a  will,  which  was  afterwards 
duly  probated,  and  which,  omitting  formal 


parts,  was  as  follows:  "I  do  hereby  gire,  de- 
vise, and  bequeath  unto  my  children,  Mary 
and  Kllzabeth,  all  of  my  property,  of  what- 
soever kind  and  deacriptlan,  both  real  and 
personal  and  mixed,  wheresoever  the  same 
may  be  situated;  said  property,  and  tbe  whole 
thereof,  to  be  divided  equally  between  my 
said  children,  Mary  and  Elisabeth,  sbare  and 
riiare  allJtek  upon  the  express  condition  that 
they  shall  not  have  the  right  to  dispose  of  said 
property,  or  any  part  thereof,  until  the  oldest 
of  my  said  children  becomes  of  the  age  of 
twenty-five  years;  my  said  chUdrcD,  Mary 
and  EllBabeth,  to  hold  aald  property  subject 
to  such  ooDdltlon,  nnto  themselvea,  thdr  heUs 
and  assigns,  forever."  His  estate  was  du- 
ly admlnlsttced,  and  on  tbe  8th  of  Decem- 
ber, liSti2,  a  final  decree  was  rendered  by 
the  county  court  of  Milwaukee  county,  set- 
tling the  estate,  and  adjodging  that  tbe  real 
estate  of  the  deceased  be  and  was  thereby  "as- 
signed and  tranaferrsd  to  Mary  I^utdfutfa  and 
EUzabeth  Landguth,  the  helm  at  mw  of  Bild 
deoeaaed.  In  comnton  and  undivided."  Ko  ap- 
peal was  ever  taken  /rom  this  decree.  Elis- 
abeth or  liizaie  Landgutt  became  of  age  In 
1889,  and  thereafter,  and  on  the  27th  of  Sep- 
tember of  that  7«ar,  died,  leaving  a  will,  by 
which  she  devised  all  ber  proverty,  inctedlng 
her  undivided  one-half  of  the  estate  of  her  fa- 
ther, to  the  defendants.  At  the  time  of  the 
death  of  Llaaie,  Mary  had  not  reached  tbe  age 
of  26  years,  but  reached  that  age  betore  the 
commeiteemeat  of  this  action.  Llade'a  wDl 
was  duly  probated,  and  thereafter  this  action 
was  begun;  the  plainOff  claiming  that  Uasle 
had  no  power  to  devise  tte  propeny  before 
Mary  had  arrived  at  the  age  of  25  years,  and 
consequently  that  Llaale'a  share  vested  In 
Mary,  as  bar  heir  at  law.  Immediately  tqion 
Llzsie's  death.  The  defendants  claimed  that 
the  eondition  against  alienation  In  Andrew 
Landguth's  will  was  void,  and  that  Lissie  took 
a  fee  simple,  and  consequently  coold  dispose 
of  it  by  wIB.  Tbe  circuit  court  hdd  the  con- 
dition v<dd,  and  the  plaintiff  an)ealed. 

Turner,  Bloodgood  &  Kemper,  fbr  appellant 
Haring  &  Frost,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts).  Un- 
der the  will  before  us,  an  estate  in  fee  simple 
was  devised  to  the  two  daughtws  In  undlvkled 
moieties,  by  apt  and  technleal  words,  with  a 
condition  annexed  to  tbe  effeet  tbai  tne  devi- 
sees should  not  convey  the  same;  or.  In  other 
words,  that  all  power  of  alienation  should  be 
absolutely  suspended  for  a  fixed  period.  We 
regard  this  eondition  as  void,  because  abso- 
lutely repugnant  to  the  estate  granted.  It 
now  seems  well  settled  ttiat,  when  a  convey- 
ance or  devise  Is  made  In  fee,  a  condition  at- 
tempted to  be  annexed  thereto  to  the  effect 
that  the  purchaser  or  devisee  shall  not  for  any 
period  of  time  convey  or  alien  the  estate  Is 
void  for  r^ugnancy.  Potter  v.  Couch,  141 
U.  S.  296,  11  Sup.  Ot.  1003;  aiandleba»im  v. 
McDonell,  29  Mich.  78;  Allen  v.  Craft,  109 
Ind.  476,  9  N.  K.  919;    Conger  t.  Lowe,  124 
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Ind.  368,  24  N.  E.  880;  Todd  y.  Sawyer,  147 
Maes.  570,  17  N.  E.  527;  De  Peyster  v.  Mi- 
chael, 6  N.  y.  467;  Van  Home  v.  Campbell, 
100  N.  Y,  2>7,  3  N.  E.  aiO,  771;  Schouler, 
Wills,  I  602.  See,  upon  this  subject,  irenertl- 
ly,  Saxton  v.  Webber,  83  Wis.  017,  53  N.  W. 
905;  Van  Osdell  v.  Champion,  88  Wis.  661,  62 
N.  W.  530.  The  daugbter  Lizzie,  therefore, 
took  a  (ee-simple  estate,  and  could  lawfully 
devise  the  same.    Judgment  affirmed. 


OrPERMAN  T.  WATERMAN  et  aL 

(Supreme  Court  of  Wisconsin.     Dec.  16,  1890.) 

Tkadb-Name— Injonctiox— Wnsx  Lkb— Bali  or 
Imitations — Failukb  to  Oivs  Bovfi, 

1.  PlaintifF  was  engaged  in  the  importation 
and  sale  of  dyes  under  the  label  German 
Household  Djea."  Defendants  subsequently 
began  the  importation  and  sale  of  dyes  made 
by  a  different  manufacturer,  mider  the  label 
'•Kxcellent  German  Household  Dyes,"  which 
were  pnt  np  in  packagei  similar  in  size,  shape, 
color,  etc.,  to  tne  packages  sold  by  plaintifC. 
There  was  proof  that  the  resemblance  was  cal- 
culated to,  and  actually  did,  deceive  the  pub- 
lic (lamni^inj;  piaiatiff's  trade.  Hefff,  that  plain- 
tiff was  entitlod  to  relief  by  injunction. 

2.  An  objection  that  no  undertaking  was  or- 
dered or  given  when  a  temporary  injunctiou 
was  granted  cannot  be  raised  for  the  first  time 
on  appeal  from  an  order  denying  a  motion  to 
dissolve  the  injunction. 

Appeal  from  circuit  court,  Milwaukee  ooim- 
ty;   D.  H.  Johnson,  Judgi*. 

AppIlcatloB  by  Paul  Opperman  against 
Leonard  Waterman  and  others  for  an  Injunc- 
tion. From  an  order  denying  a  motion  to 
dissolve  the  Injunctton,  defendants  appeal. 
Atflrmed. 

This  is  an  appeal  from  an  order  refusing  to 
dissolve  a  temporary  Injuucttonal  order  there- 
tofore granted.  It  appeared  by  the  cnmiilaint 
and  affidavits  In  support  thereof  that  the 
plalntlfT  has  been  engaged  at  Milwaukee  In 
selling  household  dyes  manufactured  by  Holt- 
mann  Bros.,  la  Cologne,  Germany,  since  the 
year  1802,  and  that  since  May,  1893,  be  has 
sold  such  dyes  under  the  label  "Corman 
Household  Dyes,"  In  small,  rectangular  paiier 
packages,  with  peculiar  and  distinctive  Ial>el8 
printed  In  ink  corresponding  with  the  color  of 
the  Inclosed  dye;  and  that  he  has  built  up 
a  large  and  valuable  business  at  considerable 
expense.  It  further  appeared  that  in  March, 
1805,  the  defendants  conniieuced  to  sell  in 
Milwaukee,  and  generally  to  the  trade,  dyes 
manufactured  by  Bemdt  &  Co.,  of  Berlin, 
Germany,  which  were  put  up  and  sold  in 
packages  Identical  In  size,  and  closely  resem- 
bling In  appeai-ance  and  color,  the  p^ickages 
of  the  plaintiff,  under  the  name  "Excellent 
German  Household  Dyes."  There  was  i)roof 
that  these  packages  had  actually  deceived  tlie 
trade,  and  injured  the  plaintiff's  business,  and 
that  the  defendants  had  intentionally  led  pur- 
chasers to  believe  that  their  dyes  were  In 
fact  the  same  as  those  sold  by  ptalntiff.  Up- 
on this  showing,  and  uixin  notice,  the  circuit 
raurt  made  an  order,  of  which  the  impirtant 
part  is  as  follows:     "It  is  ordered,  that  the 


said  defendantB,  Leonard  Waterman  and  the 
European  Importing  Agency,  and  their  offi- 
cers, agents,  servants,  and  employes,  do  ab- 
solutely desist  and  refrain  from  in  any  way 
using  the  label  'German  Household  Dyes'  as 
a  designation  for  dyes,  or  upon  packages  coa- 
tahiing  dyes,  or  in  circulars  or  advertisements 
of  the  same,  and  from  in  any  way  ImitaUng 
or  counterfeiting  the  distinctive  features  and 
indicia  of  the  plaintiff's  said  packages,  and 
from  selling  any  dyes  hi  packages  which  are 
in  any  way  in  imitation  ot  those  used  by  the 
plaintiff,  and  from  in  any  way  representing 
to  the  public,  or  causing  them  to  believe, 
that  such  dyes  are  of  the  same  origin  as  those 
offered  for  sale  and  sold  by  the  plaintiff,  iiend- 
ing  the  final  hearing  and  determinatii>u  of 
this  action  or  the  fmther  order  of  this  cotirt 
therein."  Afterwards  the  defendants  made 
answer,  and  opoa  the  answer  and  a  large 
number  of  affidavits  moved  to  dissolve  the  In- 
Junctional  order,  which  motion  was  denied. 

W.   C.   Williams,   for  appellants.     Erwln, 
Wheeler  &  Wheeler,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts),  it 
may  well  be  seriously  doubted  whether  the- 
words  "German  Household,"  or  either  of 
them,  can  be  appropriated  as  a  trade-mark  by 
the  plaintiff.  The  word  "German"  would 
seem,  tmder  the  facts  before  the  court,  to  have 
been  used  In  a  merely  geographical  sense,  as 
indicating  the  country  where  the  dyes  were 
manufactured;  and  the  word  "Household,"  ln° 
the  same  way,  seems  to  denote  quality  or 
character  of  the  dyes.  Browne,  Trade-Marks 
(2d  Ed.)  §§  192,  29;  Dunbar  v.  Glenn,  4'<i  Wis. 
118.  We  do  not  decide  these  questions,  how- 
ever, because  we  do  not  construe  the  injnnc- 
tlonal  order  as  absolutely  inhibiting  the  use 
of  these  words,  but  as  simply  preventing  the 
defendants  from  using  them  in  such  manner 
upon  their  packages,  labels,  and  circulars  as 
will,  in  connection  with  other  slmlhirltles  in 
labels  and  style  of  package,  amount  to  a 
fraudulent  imitation,  and  be  likely  to  deceive 
purchasers  Into  the  belief  that  the  defendants' 
dyes  are  in  fact  the  same  as  those  sold  by  the 
plaintiff.  With  this  construction,  which  we 
believe  to  be  a  fair  one,  the  case  becomes, 
not  a  case  of  Invasion  of  a  trade-mark,  but 
rather  a  case  of  unfair  competition  in  trade 
by  means  of  a  simulated  label  and  style  of 
package.  It  Is  well  settled  that  a  clcse  imita- 
tion of  the  plaintiff's  labels  and  style  ot  pa:  k- 
age,  which  Is  obviously  calculated  to  deceive 
the  public  into  the  belief  that  the  Imitntiou 
Is  in  fact  the  original,  Is  a  fraud;  and  where 
it  appears  that  damage  has  or  must  ne.'es- 
sarlly  restilt  from  such  Imitation  the  plal.itiff 
will  be  entitled  to  relief  upon  the  ground  of 
fraud.  Independently  of  the  question  of  trade- 
marks. Stone  Co.  v.  Wallace,  52  Fed.  431; 
Browne,  Trade-Marks  (2d  Ed.)  {  687  et  seq.; 
McLean  v.  Fleming,  96  U.  S.  254;  Landrcth 
V.  Landreth,  22  Fed.  41.  There  was  ample 
evidence  before  the  trial  court  tending  strong- 
ly to  show  that  this  was  Just  such  a  case.  It 
seems  quite  clear  that  the  plaintiff  first  used 
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the  label  and  style  of  package.  Tbe  siee, 
shape,  and  general  appearance  of  the  pack- 
ages and  labels  are  almost  identical;  colore  of 
Ink  used  the  same;  the  arrangement  of  tbe 
printed  matter  very  similar;  in  fact,  there 
was  a  very  apparent  and  close  Imitation, 
which  would  evidently  be  very  apt  to  mis'.ead 
ihe  ordinary  purchaser,  and  actual  pr..of  of 
such  deception  upon  the  trade  was  produced. 
Tbe  trial  Judge,  In  the  exercise  of  bis  discre- 
tion, very  properly  granted  the  temporary  in- 
Junctional  order,  and  do  sufficient  ground  for 
vacating  the  order  was  shown. 

It  is  objected  that  no  undertaking  was  or- 
dered or  given  upon  the  making  of  the  in- 
junctlonal  order,  as  required  by  section  2778, 
Key.  St.  It  is  probably  sufficient  to  say  that 
no  motion  to  vacate  on  this  ground  was  ever 
made.  Rule  11  of  the  circuit  court  rules  pro- 
vides that,  if  a  motion  Is  made  for  relief  up- 
on the  ground  of  irregularity,  the  Irregularity 
complained  of  shall  be  particularly  specifled. 
The  failure  to  require  an  undertaking  was 
plainly  an  irregularity  only;  it  did  not  affect 
tlfe  Jurisdiction.  Doubtless  the  trial  court 
may  make  an  order  requiring  the  undertaking 
at  any  time  when  the  matter  is  brought  to  its 
attentloa     Order  affirmed. 


BIGELOW  et  al.  v.  DRAPER  et  al. 

(Supreme  Court  of  North  Dakota.     Nov.  11, 

1896.) 

Eminent  Domain  —  Fi<»ceddke  —  Amendment  — 
JuKY  TuiAi/— Necessity— Water  Courses. 

1.  An  action  to  condemn  property  for  rail- 
road purposes  should  be  brought  m  the  name  of 
the  company,  despite  the  fact  that  its  property 
is  in  the  hands  of  receivers  appointed  in  fore- 
closure proceedings,  who  are  operating  the 
road. 

2.  Such  action  having  been  brought  in  the 
name  of  the  receivers,  held,  that  it  was  not  er- 
ror for  the  court,  after  verdict  fixing  the  com- 
pensation to  be  paid  for  tbe  taking  of  the  prop- 
erty condemned,  to  amend  the  pleadings  and 
all  proceedings  by  inserting  the  name  of  the 
corporation  on  its  own  motion.  Also,  hM,  that 
as  the  action  was  brought  by  and  in  the  names 
of  the  receivers,  on  behnlf  of  the  corporation, 
it  was  not  necessary  to  dismiss  the  action,  and 
institute  a  new  suit,  as  would  be  necessary 
where  the  sole  plaintiff,  who  sues  on  his  own 
behalf,  has  no  Interest  in  the  cause  of  action, 
the  right  to  sue  being  in  another. 

3.  All  Issues  in  a  condemnation  action,  ex- 
cept the  issue  of  compensation,  are  triable  by 
the  court,  without  a  jury. 

4.  The  question  of  the  necessity  of  condemn- 
ing the  property  songht  to  he  condemned,  while 
in  Its  essential  nature  a  political  question,  has 
been  made  a  judicial  question  in  this  state  by 
statute;  but  it  is  triable  by  the  court,  and  not 
by  a  jury. 

6.  A  legal  necessity,  within  the  meaning  of 
the  Btntute,  for  the  taking  of  private  property 
for  railroad  purposes,  exists  when  it  appears 
that  such  property  is  needed  by  the  corporation 
to  enable  it  to  augment  the  safety  of  its  road- 
bed at  points  where  the  roadbed  is  unsafe  at  a 
particular  time  of  the  year. 

6.  Section  210  of  the  constitution  does  not 
prohibit  the  diversion  of  a  portion  of  a  non- 
navigable  water  course,  where  such  diversion 
is  n-jeded  for  a  public  use,  the  substuntial  integ- 
rity of  the  stream  not  being  tliereby  impaired. 

7  Under  the  statutes  of  this  state,  the  right 


of  the  riparian  owner  to  have  a  natural  stream 
flow  over  his  land  is  such  property  as  may  be 
condemned  for  railroad  purposes. 

8.  While  a  jury  which  has  taken  a  view,  un- 
der tbe  statute,  of  the  premises  which  it  is 
claimed  will  be  damaged  by  a  proposed  diver- 
sion of  a  water  course  therefrom,  may  weigh 
the  evidence  as  to  value  in  the  light  of  what 
they  have  seen,  yet  their  verdict  must  l)e  with- 
in the  limits  of  such  evidence.  It  cannot  rest 
alone  upon  their  own  judgment,  based  npon 
mere  inspection  of  the  property. 

0.  An  order  of  condemnation  In  proceedings 
under  the  eminent  domain  statute  may  be  re- 
versed as  to  one  of  the  parties,  and  affirmed  as 
to  others. 

10.  The  court  being  of  the  opinion  that  the 
compensation  awarded  one  of  the  defendants 
was  insufficient  under  the  evidence,  held,  that 
the  order  should  be  reversed  as  to  such  defend- 
ant, and  the  single  question  of  compensation 
be  submitted  to  another  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Morton  county; 

W.  H.  Winchester,  Judge. 

Action  by  Frank  Q.  Bigelow  and  Edwin  H. 

I  McHenry,  as  receivers  of  the  Northern  Pa- 

'  clflc  Railroad  (Company,  and  others,  agrainst 

;  C.  B.  V.  Draper  and  others.     Judgment  for 

plaintiffs.     Defendants  0.  E.  V.  Draper  and 

others  appeal.     Modified. 

Newton  &  Patterson,  E.  C.  Rice,  and  James 
O.  Campbell,  for  appellants.  Ball,  Watson  & 
Maclay,  for  respondents. 

CIORLISS,  J.  The  object  of  this  action  is 
to  condemn  certain  property,  In  order  that  the 
Northern  Pacific  Railway  Ck)mpany  (former- 
ly the  Northern  Pacific  Railroad  Company) 
may  divert  from  Its  accustomed  channel,  for 
a  distance  of  two  miles,  tbe  flow  of  the 
Heart  river,  a  nonnavigable  water  course,  re- 
storing the  water  to  its  old  channel  farther 
down  the  stream.  The  end  which  the  com- 
pany has  In  view  is  to  so  change  the  bed  of 
the  stream,  that  It  may  be  no  longer  com- 
pelled to  cross  the  river  at  two  points  at 
which  the  water  course  Intersects  its  right 
of  way,  thus  obviating  the  necessity  of  main- 
taining two  bridges  at  these  places  where  the 
road  is  carried  over  the  stream.  The  follow- 
ing diagram  exhibits  the  proposed  alterations 
in  the  channel  of  the  river: 

EXHIBIT  "A- 


^ 

N.           : 

Digitized  by  Cj (bogie 
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In  consununating  Oils  project,  it  became 
necessary  to  obtain  the  title,  by  condemna- 
tion proceedings  or  otherwise,  to  the  real  es- 
tate over  which  the  artificial  channel  was  to 
be  excavated,  and  also  the  extinguishment  of 
the  riparian  rights  of  the  owners  of  the  real 
property  from  whose  land  the  water  course 
was  to  be  diverted.  The  action  now  before 
us  for  final  disposition  was  Instituted  under 
OUT  statute  for  the  purpose  of  condemning 
these  two  classes  of  property.  Section  5'Ml 
of  the  Revised  Codes  provides  that  all  pro- 
ceedings under  the  chapter  regulating  the 
exercise  of  the  power  of  eminent  domain  must 
t>e  prosecuted  by  civU  action.  The  issues  re- 
lating to  the  necessity  for  the  condemnation 
of  the  property  In  question  and  the  matter  of 
compensation  were  tried  before  a  Jury.  The 
▼erdlct  was  in  favor  of  the  railroad  com- 
pany on  the  question  ot  necessity.  The  dam- 
ages of  the  various  owners  ot  the  property 
affected  by  the  proceedings  were  assessed  by 
the  Jury.  A  final  order  of  condemnation  bay- 
ing been  made  and  entered,  under  section  5870, 
Rev.  Codes,  three  of  the  defendants  have  ap- 
pealed to  this  court,  and  here  insist  that  sev- 
eral errors  were  committed  by  the  court  in 
the  course  of  the  trial,  and  also  that  the  dam- 
ages assessed  are  Inadequate  under  the  evi- 
dence. 

The  first  iioint  urged  by  the  defendants  is 
that  the  court  erred  In  permitting  the  plain- 
tiff, aftw  the  verdict,  to  amend  the  summons, 
complaint,  and  all  the  proceedlogj  by  adding 
the  name  of  the  Northern  Pacific  Ballroad 
Company  as  a  party  plaintiff.  The  action 
was  originally  instituted  in  the  name  of  the 
receivers  of  the  company,  such  receivers  hav- 
ing been  appointed  by  the  proper  United 
States  circuit  court  in  foreclosure  proceedings. 
We  think  it  was  necessary  that  the  action 
should  be  carried  °on  in  the  name  of  the  cor- 
poration itself.  Section  5962,  Rev.  Codes,  de- 
clares that  the  complaint  must  contain  the 
name  of  the  corporation,  association,  commis- 
sion, or  person  in  charge  of  the  public  use 
for  which  the  property  is  sought.  We  do  not 
think  that  the  word  "person,"  in  the  statute, 
was  designed  to  embrace  a  person  acting  as 
receiver  for  a  railroad  corporation.  This 
word  was  employed  to  confer  authority  to  in- 
stitute a  condemnation  action  upon  a  per- 
son in  charge  of  some  public  use,  when  the 
title  to  the  property  condemned  is  vested  in 
the  public.  Without  attempting  in  this  case 
to  define  the  exact  significance  of  the  phrase 
"the  person  In  ehai:ge  of  the  public  use,"  we 
are  clear  that  it  was  not  Inteuded  to  cover 
the  case  of  the  temporary  control  of  a  rail- 
road corporation  by  receivers.  Within  the 
meaning  of  the  statute,  a  railroad  corporation 
is  still  in  charge  of  the  public  use,  despite  the 
fact  that,  for  a  brief  period,  the  actual  oper- 
ation of  the  road  is  in  the  hands  of  receivers. 
The  title  to  the  railroad  property  is  not  in 
them,  and  the  interest  in  the  property  con- 
demned will  not  vest  in  them.  But  the  cor- 
poration, under  the  law,  will  bold  such  prop- 


erty, as  it  holds  all  of  its  property.  Impressed 
with  a  public  tirust.  We  think  that  the  fol- 
lowing cases  support  our  view,  although  not 
directly  in  point:  Kip  v.  Railroad  Co.,  «7 
N.  Y.  227;  New  York,  L.  &  W.  B.  Oo.  r. 
Union  Steamboat  Co.  (N.  Y.  App.)  1  N.  B.  27; 
In  re  Railway  (Sup.)  2  N.  Y.  Supp.  278;  Cory 
V.  Railroad  Co.  (Ma  Sup.)  13  S.  W.  346;  Dlet- 
rlcks  V.  RaUway  Co.  (Neb.)  13  N.  W.  624. 

^Vs  we  consider  that  the  corporation  was  a 
necessary  party  plaintiff,  It  was  proper  to 
amend  the  summons  and  pleadings  by  Insert- 
ing Its  name  as  a  plaintiff.  This  was  done 
upon  Its  own  petition,  and  on  due  notice  to 
the  defendants.  It  is  true  that  this  amend- 
ment was  not  made  until  after  verdict;  but 
the  coiporation  had  practically  been  a  party 
to  the  action  before  that  time,  and  the  amend- 
ment simply  brought  it  formally  upon  the 
record  in  the  case.  No  right  of  the  defend- 
ants could  possibly  be  prejudiced  by  sucb 
amendment.  The  defendants  were  fully 
heard  on  the  two  questions  on  which  they  were 
entitled  to  be  heard,— the  question  of  neces- 
sity, and  the  question  of  damages.  Making 
the  corporation  a  party  plaintiff  did  not  affect 
their  rights  with  respect  to  either  one  of  these 
matters.  They  were  as  fully  Investigated  and 
fairly  tried  as  if  the  corporation  bad  been  a 
party  plaintiff  from  the  inception  of  tije  ac- 
tion. Moreover,  In  view  of  the  fact  that  the 
corporation  was  actually  engaged,  through 
its  attorneys,  in  carrying  on  the  action  up  to 
the  time  of  verdict,  it  is  obvious  that  It  would 
have  been  bound  by  the  final  order  In  the 
action  without  ever  being  made  a  party  plain- 
tiff thereto,  as  effectually  as  If  it  bad  been 
a  party  to  the  action  from  the  beginning. 
Our  statute  relating  to  amendments  Is  very 
broad  In  its  provisions.  Rev.  Codes,  f  5297. 
If  the  amendment  is  in  furtherance  of  justice, 
It  may  be  made.  To  hold  that  the  amend- 
ment we  are  discussing  should  not  have  been 
made  would  be  to  return  to  the  highly  tech- 
nical and  extremely  rigid  rules  ot  the  com- 
mon law  relating  to  procedure.  See  1  Enc. 
PI.  &  Prac.  515,  516;  Maddox  v.  Thorn,  8  C. 
C.  A.  574,  60  Fed.  217;  Morgan  v.  Smith,  95 
N.  O.  39C;  Perine  v.  Grand  Lodge  (Minn.)  60 
N.  W.  1022;  Lake  Erie  &  W.  E.  Co.  v.  Town 
Of  Boswell  (Ind.  Sup.)  36  N.  K.  1108;  Meyer 
T.  State  and.  Sup.)  25  N.  E.  351. 

It  Is  true  that  the  case  Is  very  closely  as- 
similated to  the  case  of  an  amendment  by 
which  the  name  of  a  sole  plaintiff  Is  stricken 
out,  and  the  name  of  another  plaintiff  is  In- 
serted in  Its  place.  There  is  authority  for  the 
proposition  that  such  an  amendment  is  not 
within  the  statute;  that  the  action  must  be 
dismissed,  and  a  new  suit  commenced.  Wil- 
son V.  Kiesel  (Utah)  35  Pac.  488;  Wood  v. 
Insurance  Co.  (Mich.)  56  N.  W.  8;  Davis  v. 
Mayor,  etc.,  14  N.  Y.  527,  528;  State  v.  Rot- 
taken,  34  Ark.  144-157,  158;  Pickens  v.  OU- 
ver,  32  Ala.  6aB;  a"!arver  v.  Smith,  38  Ala. 
135;  Liebmann  v.  McGraw  (Wash.)  28  Pac. 
1107.  But  the  action,  before  the  amendment 
was  made,  purported  to  be  carried  on  in  the 
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interests  of  the  Nortbern  Pacific  Ballioad 
Company  to  condemn  for  the  benefit  of  that 
company  the  property  In  question.  The  re- 
ceivers  -vrere  named  as  the  formal  plaintitCs. 
But  it  was  apparent  from  the  complaint  that 
the  real  party  In  whose  behalf  the  action  was 
prosecuted  was  the  company  Itsdf,  the  re- 
ceivers tteing  named  in  the  pleading  as  the 
temporary  custodians  of  the  company's  prop- 
erty. Under  the  circnmirtances  of  this  case, 
we  regard  the  amendment  allowed  as  within 
tlie  letter  and  spirit  of  our  statutes  relating 
to  amendments.  Nor  do  we  lack  the  support 
of  authority  in  placing  this  construction  upon 
the  statute.  State  ▼.  Baker,  38  Wu.  71;  Buck- 
land  y.  Green,  ISS  Mass.  421;  Winch  v.  Uos- 
mer,  1:22  Mass.  43ii;  Costelo  t.  OroweU,  131 
Mass.  280;  Wood  ▼.  Chxuit  Judge  (Mich.)  47 
N.  W.  IIOS;  Morford  v.  Dlffenbacker  (Mich.) 
20  N.  W.  600;  Kinney  v.  Barrett  (Mkrh.)  8 
N.  W.  70i;  Wellman  t.  DIsmukes,  42  Ho. 
101;  Suber  ▼.  Chandler,  28  S.  C.  3SG.  See, 
also,  Wearer  t.  Xoung,  37  Kan.  70,  14  Pac 
458;  Miles  V.  Strong  (Conn.)  22  Atl.  959;  Detv 
ton  ▼.  Stephens,  32  Miss.  194;  Stratton  r.  TBy- 
lor.  Id.  201;  Lombanl  r.  Morse,  155  Bfaas.  136, 
20  N.  B.  206;  Wilson  v.  Welch,  157  Mass.  77, 
31  N.  B.  712;  Insurance  Oa  T.  Uoeller,  77  IlL 
22;  Lake  Erie  &  W.  R.  Co.  t.  Town  of  Bos- 
well  and.  Sup.)  36  N.  B.  1103;  Henry  v.  Han- 
som (Tex.  CiT.  App.)  21  S.  W.  71;  Wood  v. 
Baker,  38  Wis.  71;  Balta-oad  Go.  v.  Bedell  (Ga.) 
15  8.  E.  676;  Estes  ▼.  Thompson  (Oa.)  17  S- 
E.  »<;  5  Bac.  PL  &  Piac.  pp.  406,  468,  538, 
and  notes. 

We  are  of  the  opinion  that  the  trial  court 
might  have  stricken  out  the  names  of  the  re- 
ceivers (assuming  that  they  were  not  proper 
parties  plalnttfT),  and  Inserted  the  name  of  the 
Northern  Pacific  Railroad  Company.  But  the 
names  of  the  receivers  were  not  stricken  out. 
If  they  were  not  proper  parties,  no  barm  could 
result  to  the  defendants  from  their  names  re- 
maining upon  the  record  hi  the  case.  If  they 
were  proper  parties,  then  It  was  not  en-or  for 
the  court  to  leave  them  in  the  case  as  parties 
plaintiff. 

It  is  alleged  that  the  court  erred  In  permit- 
ting the  amendment  of  the  complaint,  after 
■^•ordlft,  setting  forth  the  authority  of  the  rc- 
f^elvers  to  Institute  all  necessary  legal  pro- 
ceedings. But,  in  our  judgment,  this  amend- 
ment was  unnecessary,  and  therefore  harm- 
less. It  was  not  necessary  to  aver  in  the  com- 
plaint that  the  receivers  had  been  given  au- 
thority to  institute  the  action,  for  they  were 
not  the  real  plaintiffs.  As  the  law  would  not 
allow  I  hem  to  Institute  a  condemnation  action, 
it  would  be  idle  to  allege  In  the  complaint  that 
they  had  been  given  such  authority  by  the 
court  that  appointed  them.  But  assuming 
that  the  receivers  were  necessary  parties  plain- 
tiff, and  that  the  complaint  must  show  that 
they  had  been  empowered  to  institute  such  a 
proceeding,  still  we  fail  to  discover  how  any 
prejudice  resulted  to  defendants  from  the 
amendment  of  the  complaint,  Insoting  an  al- 
legation as  to  the  receivers'  authority  to  com- 


mence the  action.  While  this  was  done  after 
verdict,  yet  die  defendants  were  allowed  to 
put  In  issue  this  new  allegation.  It  was  not 
an  issue  which  the  jury  bad  any  right  to  pass 
upon.  It  was  purely  a  questkin  for  the  court 
The  sole  power  of  a  jury  In  proceedings  of  this 
character  is  to  assess  the  damages.  The  de- 
fendants denied  the  allegation  as  to  the  re- 
ceivers' authority  to  bring  the  action,  and  evi- 
dence to  estaUish  such  authority  was  Intro- 
duced. This  evidence  consisted  of  tne  order 
appointing  the  receivers.  In  this  order  they 
were  given  power  "to  Institute  and  prosecute 
all  such  suits,  actions,  and  proceedings  as  may 
he  necessary,  In  their  judgment,  for  the  prop- 
er protection  of  the  property  and  the  trust 
rested  iu  theoi."  No  attempt  was  made  to 
overcome  the  legal  effect  of  this  order,  and  the 
authority  of  the  receivers  to  institute  or  Join 
In  such  condemnation  proceedings  as  the  local 
law  would  permit  them  to  institute  or  Join  in 
was  clearly  conferred  upon  them  by  this  order. 
It  is  next  urged  that  the  statutes  relating  to 
eminent  domain  do  not  authorize  the  condem- 
nation of  the  riparian  rights  of  the  owner  of 
land  tbrough  which  tlows  a  water  course. 
The  provisions  of  our  statutes  on  this  sub- 
ject do  not  sustain  this  contention.  Itev. 
Codes,  I  an^,  subd.  6,  dedarta  that  "all  classes 
of  private  property  not  enumerated  may  be 
taken  for  public  use  when  such  taking  is  au- 
thorized by  law."  Kev.  Codes,  J  2847,  subil. 
3,  provides  that  railroad  corporations  author- 
ized to  operate  or  maintain  railroads  In  this 
state  shall  have  power  to  acquire,  under  the 
provisions  of  the  chapter  on  eminent  domain, 
all  such  real  estate  and  other  property  as  may 
be  necessary  for  the  construction,  mainte- 
nance, and  operation  of  the  road,  etc.  Here 
Is  distinct  authority  to  condemn  any  kind  of 
property  that  is  necessary.  See,  also,  1  Kor. 
R.  R.  444;  Old  Colony  &  P.  B.  Co.  v.  Inhab- 
itants of  Plymouth,  14  Gray,  153.  Surely,  It 
will  not  here  be  claimed  that  the  rli>anao 
rights  of  these  defendants  do  not  constitute 
property.  If  they  are  not  property,  on  what 
principle  can  the  defendants  claim  damages 
for  their  destruction  V  Indeed,  there  Is  emi- 
nent authority  for  the  doctrine  that  such  a 
right  Is  i-eal  estate.  Johnson  v.  Jordan,  2 
Mete.  (Mass.)  234.  See,  also.  Water  Co.  v. 
Forbes,  62  Cat.  li^2.  Tbat  real  property  may 
be  condemned  does  not  admit  of  que-stioa. 
Bcv.  erodes,  {  2947,  subd.  3:  Id.,  §  5968.  subd. 
1.  Uuder  statutes  similar  to  oui^i,  riiuiriaD 
rights  have  been  condemned.  Wafer  Co.  ▼. 
Forbes,  62  Cal.  182.  See,  alao,  Bumsey  t. 
Ralh-oad  Co.  (N.  X.  App.)  30  N.  E.  654.  It 
was  not  necessary  to  condemn  the  land  through 
which  flows  the  portion  of  the  river  to  be  di- 
verted from  Its  channel.  There  appears  to 
be  no  necessity  for  the  talcing  of  the  real  es- 
tate Itself;  and  It  is  a  familiar  principle  of 
law  that  the  wresting  of  private  property  from 
tlie  hands  of  its  owner  for  a  public  uae  should 
never  be  permitted  to  extend  beyond  such 
property  or  such  interest  in  property  as  is  rea- 
sonably required  to  subserve  the  public  Inter- 
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^stR.  It  woTiId  be  unDececsarily  bnrdensonM 
to  the  compasy,  and  inexcasably  oppresstr* 
ai^loflt  these  defendaats,  to  compd  or  even  al- 
low the  company  to  take  the  fee  of  the  landa 
Inrolved,  when  the  pnblle  use  leqaires  mere- 
ly that  they  should  be  damaged,  and  not  that 
they  should  be  taken  wholly  from  their  own- 
ers. That  the  company  oouM,  under  our  »tat- 
nte,  condemn  the  riparian  rights  without  also 
taking  the  fee  of  these  lands,  does  not  admit 
of  doubt.  See  Water  Co.  v.  Forbes,  62  Gal. 
182. 

It  is  also  contended  that,  if  our  statute  per- 
mits the  diversion  of  a  water  course,  such  a 
statute  tt  repugnant  to  the  state  constitution. 
Section  210  of  the  constitution  provides  that 
"all  flowing  streams  and  natural  water 
courses  shall  forever  remain  property  of  the 
state  for  mining,  irrigation  and  manufactur- 
ing purposes."  It  was  conceded  in  the  ar- 
gument  of  this  case  that  this  section  of  the 
original  law  does  not  impair  the  property 
rights  of  a  riparian  owner  In  the  waters  of 
a  natural  stream.  At  common  law,  the  own- 
er of  land  through  which  a  nonnarlgable 
stream  flowed  was  possessed  of  the  title  to 
the  bed  of  the  stream,  as  well  as  the  right  to 
a  reasonable  use  of  the  water.  The  land  un- 
der the  water  was  'his.  The  right  to  a  rea- 
sonable use  of  the  stream  was  as  much  his 
property  as  the  land  Itself.  The  course  of 
the  stream  could  not  be  so  diverted  as  to 
cause  it  to  cease  to  flow  In  Its  accustomed 
channel  upon  hia  property.  Gould,  Waters, 
{  4;  Aug.  Water  Courses,  {}  1-1;  Oreen 
Itoy  &  M.  Canal  Oo.  v.  Kaukauna  Water- 
Power  Co.,  00  Wis.  370.  61  N.  W.  1121,  and  63 
N.  AV.  1019,  and  cases  cited.  These  doctrines 
of  the  cotumon  law  were  In  force  In  the  ter- 
ritory of  Dakota  at  the  time  of  the  adoption 
of  the  constitution  of  this  state.  By  virtue 
of  them,  the  riparian  owners  In  the  territory 
were  vested  with  the  specified  property 
rights  in  the  bed  of  all  natural  water  courses, 
and  In  the  water  Itself.  Such  rights  were 
under  the  protectlonof  the  fourteenth  amend- 
ment to  the  federal  constitution,  which  pro- 
tects property  against  all  state  action  that 
does  not  constitute  due  process  of  law.  It 
follows  that  section  210  of  the  state  consti- 
tution would  itself  be  unconstitutional  in  so 
far  as  It  attempted  to  destroy  those  vested 
rights  of  property,  If  It  should,  by  construction, 
be  given  a  scope  sufflclently  wide  to  embrace 
such  matters.  For  this  reason,  we  feel  con- 
RtiTilned  to  bold,  despite  its  bixiail  language, 
that  section  210  was  not  framed  to  divest  tlie 
rights  of  riparian  owners  in  the  waters  and  bed 
of  all  natural  water  courses  In  the  state. 

On  the  other  hand,  we  do  not  wish  to  be 
understood  as  expveHSing  such  a  view  as  to 
its  proper  Interpretation  as  would  utterly 
emasculate  It.  So  far  as  It  can  have  consti- 
tutional effect,  It  should  be  construed  as  pla- 
cing the  integrity  of  our  water  courses  be- 
yond the  control  of  individual  owners.  Should 
all  the  riparian  proprietors  along  the  course 
of  a  stream  so  Join  la  Oie  sale  of  their  ripari- 


an rights  as  to  work  an  utter  destruction  of 
the  stream  so  far  as  Its  channel  was  within 
the  bounds  of  this  state,  it  might  be  that  the 
sovereignty  of  the  state  could  invoke  this 
provision  of  the  constitution  against  such  at- 
tempted annihilation  of  the  water  course. 
But  no  such  case  Is  before  as.  After  the 
diversion  sought  to  be  accomplished  tf  the 
company  by  this  proceeding  has  been  con- 
enmmated,  the  substantial  Integrity  of  the 
Heart  river  will  not  be  Impaired.  Every  drop 
of  water  that  flowed  In  Its  channel  before 
will  still  continue  to  flow  therein.  The  chan- 
nel Itself  will  be  altered  for  only  a  short  dis- 
tance compered  with  the  length  of  the  stream 
Itself.  This  sll^t  change,  of  course,  will  not 
remove  the  river  beyond  the  limits  of  the 
state.  If,  in  the  future,  it  becomes  desirable 
to  take  the  waters  of  this  stream  for  public 
use,  those  waters  will  be  found  to  be  within 
the  reach  of  the  sovereign  power  as  fully 
then  as  now.  The  diversion  which  the  com- 
pany is  eesaying  to  make  affects  only  rights 
of  private  property.  For  these  rights,  com- 
pensation must,  of  course,  be  made.  But, 
when  made,  there  stands  no  obstacle  In  the 
way  of  their  destruction,  for  such  rights  the 
constitution  does  not  attempt  to  protect 
against  the  exercise  of  the  power  of  eminent 
domain.  Had  one  person  owned  all  of  the 
land  in  question,  there  could  be  no  doubt 
about  his  right  to  cut  off  a  portion  of  the  riv- 
er on  his  own  land,  and  carry  It  across  by 
an  artlflcial  ditch  to  the  channel  further 
down  the  stream.  Just  as  the  railroad  compa- 
ny proposes  to  do.  Nor  can  there  be  any 
question  touching  the  rights  of  the  owner  of 
the  land  through  which  flows  that  section  of 
the  stream  sought  to  be  diverted  to  sell,  to 
the  owners  of  the  land  on  which  the  ditch  In 
question  is  to  be  dug,  the  right  to  turn  the 
stream  from  Its  old  channel  Into  this  artlfl- 
cial conduit,  that  Its  waters  might  be  dis- 
charged Into  the  old  channel  at  a  point  fur- 
ther down  the  stream,  thus  stopping  the  flow 
of  the  river  upon  the  lands  over  which  It  was 
wont  to  be  current.  If  this  right  can  be  sold. 
It  can  be  condemned.  Water  Co.  v.  Forbes, 
62  Cal.  182. 

We  next  come  to  the  consideration  of  the 
question  of  necessity.  It  Is  apparent  that 
our  statute  does  not  contemplate  the  submis- 
sion of  any  question  to  a  jury,  save  the  ques- 
tion of  compensation.  The  constitution  re- 
quires this  question  of  compensation  to  be 
left  to  a  jury.  Const  §  14.  Section  5955  of 
the  Revised  Codes  declares,  in  the  language 
of  the  constitution,  that  "compensation  shall 
In  all  cases  be  ascertained  by  a  Jury  unless 
a  jury  is  waived."  In  the  al^sence  of  the 
provision  contained  In  section  14,  a  jury  trial 
in  such  cases  could  not  be  demanded  as  a 
constitutional  right.  The  owner  of  propei-ty 
taken  for  public  use  has  no  constitutional 
right  to  submit  to  a  Jury  any  question  arising 
In  the  proceedings,  unless  the  constitution 
speclflcally  so  declares.  The  guaranties  of 
the  right  to  a  trial  by  Jury,  and  that  property 
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shall  Dot  be  taken  without  due  process  of 
law,  found  In  the  various  state  constitutions, 
do  not  confer  upon  the  citizen  the  right  to  a 
Jury  trial  in  such  cases.  Cooley,  Const  Llm. 
5G3,  side  paging;  People  v.  Smith,  21  N.  Y. 
505;  Ames  v.  Railway  Co.,  21  Minn.  241-291; 
Manufacturing  Co.  t.  Garland,  25  Fed.  521; 
Koppikus  T.  Commissioners,  16  Oal.  248;  Ex 
parte  Reynolds  (Ark.)  12  8.  W.  570;  Beek- 
man  v.  Railway  Co.,  3  Paige,  45;  U.  S.  ▼. 
Jones,  109  U.  SI  619,  3  Sup.  Ct.  346;  Ligat  t. 
Com.,  19  Pa.  St  456-460;  Railroad  Co.  v. 
Trout,  32  Ark.  17;  Johnson  t.  Railroad  Co., 
23  111.  202.  In  most  of  the  states,  proceed- 
ings to  condemn  property  for  public  use  do 
not  take  the  form  of  cirll  actions,  but  are 
classed  as  special  proceedings,  and  are  more 
or  less  summary  In  character.  In  not  a 
few  of  the  states  the  question  of  necessity  is 
not  made  a  Judicial  question,  either  by  the 
constitution  or  by  statute.  True  It  Is  that  the 
courts  can  always  Inquire  Into  the  nature  of 
the  use  for  which  the  property  Is  to  be  con- 
demned for  the  purpose  of  determining 
whether  such  is,  in  fact,  a  public  use.  Cas- 
es cited  in  4  Rap.  &  M.  Ry.  Dig.,  at  page  457; 
Lewis,  Em.  Dom.  {  158.  But,  that  proposition 
being  once  Judicially  established,  it  is  with- 
in the  exclusive  province  of  the  legislature 
to  pass  upon  the  question  of  necessity,  unless 
it  has  declared  that  that  shall  be  a  Judicial 
question,  or  such  a  provision  is  found  in  the 
constitution  Itself.  O'Hare  v.  Railroad  Co., 
139  111.  151,  28  N.  E.  923;  State  v.  Rapp,  39 
Minn.  65,  38  N.  W.  926;  Trust  Co.  v.  Harless, 
29  N.  E.  1061;  Lewis,  Em.  Dom.  {g  61,  62^ 
571;  .Cooley,  Const.  Llm.  638,  side  paging.  In 
this  state  the  legislature  has  seen  fit  to  take 
it  out  of  the  power  of  any  person  or  corpora- 
tion to  settle  the  question  of  necessity,  and 
to  trust  the  determination  of  ttiat  issue  to  the 
Judicial  branch  of  the  government  Rev. 
Codes,  8  5959.  Making  it  a  Judicial  question 
does  not  render  it  a  question  for  trial  before 
a  Jury.  Nor  can  the  right  to  have  a  Jury 
pass  upon  this  point  be  Inferred  from  the 
fact  that  In  this  state  the  power  of  eminent 
domain  Is  to  be  exercised  by  proceedings 
which  shall  take  the  form  of  a  civil  action. 
All  civil  actions  are  not  triable  by  a  Jury,  and 
in  transferring  these  proceedings,  in  which 
the  right  to  a  Jury  trial  had  never  been  en- 
Joyed  save  in  states  in  which  an  exceptional 
policy  had  been  adopted,  to  the  category  of 
civil  actions,  the  utmost  purpose  of  the  leg- 
islature was  to  afCect  matters  of  procedure, 
and  not  to  vest  In  the  citizen  the  substantive 
right  to  a  Jury  trial  of  the  whole  case.  To 
the  extent  that  the  lawmaking  power  was 
constrained  by  the  constitution,  it  provided 
for  a  Jury  trial;  but  It  Is  very  significant 
that  the  statute  expressly  gives  the  right  to 
a  trial  by  Jury  only  with  respect  to  the  single 
question  of  compensation.  Tne  maxim,  "Ex- 
pressio  unius  excluslo  alterlus,"  applies  to 
the  construction  of  this  statute.  It  is  evi- 
dent that  the  legislature  thought  that  the 
right  to  a  Jury  trial  of  the  issues  bad  not 


been  conferred  by  other  provisions  of  the 
law.  On  no  other  theory  can  the  explicit  dec- 
laration of  the  statute  that  the  compensatiou 
should  be  ascertained  by  a  Jury  be  accounted 
for.  If  we  are  to  find  elsewhere  authority 
for  submitting  the  whole  case  to  a  Jury,  why 
was  the  same  ground  covered  a  second  time 
with  respect  to  the  element  of  compensatlont' 
As  the  Issues  in  such  proceedings  were  not 
wont  to  be  tried  by  a  Jury,  as,  with  the  ex- 
ception of  the  matter  of  compensation,  there 
is  no  constitutional  right  to  such  a  mode  of 
trial,  we  cannot  infer  from  the  mere  fact 
that  the  proceeding  in  this  state  is  to  assume 
the  form  of  a  civil  action  that  a  Jury  trial  of 
the  whole  case  was  designed.  Such  radical 
change  In  the  manner  of  settling  the  contro- 
verted points  In  such  a  proceeding  must  not 
be  built  up  on  a  mere  Inference  In  the  face 
of  an  implication  so  strong  as  to  be  prac- 
tically equivalent  to  an  express  declaration 
that  no  other  question  except  that  of  com- 
pensation should  be  submitted  to  a  Jury. 
Section  5965,  Rev.  Codes,  furnishes  addition- 
al evidence  to  our  minds  that  It  was  Intend- 
ed to  leave  only  the  matter  of  compensation 
to  the  Jury  for  settlement  And  section  5420, 
Rev.  Codes,  is  conclusive  on  this  point  It 
declares  that  every  issue,  except  those  aris- 
ing in  an  action  for  the  recovery  of  money 
only,  or  specific  real  or  personal  property, 
must  be  tried  by  the  court. 

Having  reached  the  conclusion  that  the 
question  of  necessity  need  not  have  been 
submitted  to  the  Jury,  and  it  appearing  from 
the  record  that  the  trial  Judge  found  that 
question  of  fact  in  favor  of  the  plalntlflFs,  it 
Is  evident  that  the  inquiry  whether  the 
charge  of  the  court  to  the  Jury  (hi  this  p<rfnt 
was  correct  Is  unimportant  But  in  our  Judg- 
ment there  was  no  error  in  the  charge  of  the 
court  on  this  point 

It  Is  further  urged  that  the  evidence  does 
not  warrant  a  finding  of  necessity.  Under 
the  statute  it  Is  not  essential  that  the  prop- 
erty taken  should  be  necessary  for  the  con- 
struction of  the  road.  It  is  sufilclent  if  it  is 
necessary  for  the  maintenance  and  operation 
of  such  road.  Rev.  Code,  {  2947,  subd.  3. 
We  have  carefully  analyzed  the  testimony  In 
the  case,  and  have  reached  the  conclusion 
that  the  trial  Judge  was  fully  warranted  in 
making  the  finding  on  the  question  of  neces- 
sity which  he  did.  The  object  to  be  effect- 
ed by  these  condemnation  proceedings  Is  to 
place  the  railroad  company  in  a  position 
where  it  can  increase  the  safety  of  its  track 
by  constructing  a  solid  embankment  at  the 
two  points  where  the  road  is  carried  over 
the  Heart  river,  by  means  of  two  bridges. 
That  In  the  spring  season  the  safety  of  these 
structures  is  endangered  by  Ice  gorges  Is 
shown  by  the  testimony  of  competent  civil 
engineers.  Thtrir  evidence  tended  to  show 
that  the  danger  of  injury,  damage,  and  de- 
straction  to  passengers,  employes,  and 
freight  would  be  considerably  diminished  by 
constructing  a  solid  embankment  where  the 
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bridges  In  question  now  stand;  and  that.  In- 
dependently of  Buch  damage  being  done  to 
persona  or  property,  there  was  danger  every 
spring  that  traffic  would  be  temporarily  sus- 
pended by  a  break  at  tiiis  point  in  the  line 
of  tbe  road,  through  the  demolition  of  one 
or  both  of  these  bridges  by  tbe  impact  of 
large  fields  of  moving  ice  in  times  of  high 
water,  resulting  from  gorges.  If  the  evl- 
den«e  is  true,  it  is  apparent  that  public  in- 
terests wlU  be  subserved  by  the  change  In 
the  roadbed  which  is  projected,  and  this 
change  cannoit  be  effected  unless  tbe  proper- 
ty involved  in  the  case  be  condemned.  The 
question  is  not  one  merely  of  economy.  The 
resnlt  will  not  be  simply  a  saving  of  money 
to  tbe  railroad,  but  an  increase  in  the  safety 
of  travel  over  this  portion  of  the  company's 
line.  Tliat  property  tbe  taking  of  which  will 
enable  the  railroad  company  to  enhance  the 
safety  of  passengers  arid  property  intrusted 
to  its  charge  as  a  pommon  carrier,  and  also 
of  its  employes,  is  property  necessary  for  the 
maintenance  and  operation  of  the  railroad, 
we  bave  no  doubt.  There  is  and  can  be  no 
more  beneficial  purpose  for  which  the  power 
of  eminent  domain  can  be  exercised  than 
that  of  augmenting  the  security  of  persons 
and  property  in  the  bands  of  common  car- 
riers. Property  needed  to  increase  tbe  safe- 
ty of  those  who  travel  upon  our  railroads  Is 
necessary  for  the  maintenance  and  opera- 
tion of  such  railroads,  within  the  meaning  of 
our  statute,  which  must  have  a  reasonable 
construction.  See  Milwauliee  &  St  P.  R.  Co. 
T.  City  of  Milwauliee,  34  Wis.  271-277. 

Assuming  that  the  condemnation  of  the 
property  involved  was  necessary  to  rendei 
safe  at  these  two  points  the  transportation  of 
passengers  and  freight,  then  the  proposition 
that  tbere  was  a  necessity  for  the  taking  of 
such  property  for  the  operation  and  mainte- 
nance of  the  road,  within  the  meaning  of  the 
statute,  would  not  seem  to  admit  of  doubt. 
It  is  true  that  there  was  evidence  that  the 
bridges  could,  so  far  as  the  superstructure  is 
concerned,  be  lifted  above  the  point  of  dan- 
ger, by  elevating  the  roadbed  for  a  consid- 
erable distance.  But  the  chief  engineer  of 
the  road,  who  testified  in  the  case,  and  whose 
testimony  at  this  point  does  not  appear  to 
have  been  controverted,  stated  under  oath 
that  It  would  be  impracticable  to  raise  the 
grade  the  necessary  height,  and  yet  operate 
the  trains;  that  it  would  be  Impracticable  to 
make  the  change  that  way.  He  testified,  fur- 
ther, on  this  point,  as  follows:  "There  Is 
no  other  practicable  way  from  an  engineer- 
ing standpoint  to  insure  the  safety  of  travel 
and  freight  that  is  passing  over  the  line  of 
this  road  at  these  points,  save  by  making 
the  Improvements  that  are  proposed.  It  is 
policy  to  keep  the  grround  low,  to  give  tbe 
water  a  chance  to  flow  over  the  whole  valley. 
If  we  raise  the  grade,  it  is  going  to  carry  the 
water  through  one  spot,  and  we  could  not 
get  the  bridges  high  enough  to  take  all  the 
water."    At  another  point  in  his  testimony. 


he  stated  that  the  only  way  of  rendering 
these  points  of  intersection  with  the  river 
safe  for  traffic,  and  of  removing  all  danger, 
was  to  get  rid  of  the  bridges  in  question.  It 
Is  thus  made  apparent  that  tbe  trial  court 
vras  warranted  in  finding  that  there  was  no 
other  practicable  way  of  getting  rid  of  tbe 
danger  at  tbese  two  points  but  by  the  re- 
moval of  these  bridges,  and  the  construction 
in  their  place  of  solid  embankments  of  earth. 
But,  even  if  tbe  evidence  made  imperative 
the  conclusion  that  tbe  superstructure  of 
these  bridges  could  be  lifted  beyond  the 
reach  of  movable  fields  of  Ice,  still  the  fact 
would  remain  that  these  two  links  in  tbe 
road  would  be  by  no  means  rendered  as  safe 
for  travel  as  by  taldng  out  the  bridges  alto- 
gether. The  evidence  shows  the  river  to  be 
very  tortuous  In  its  course.  Like  all  streams 
in  .a  level  country,  it  has  many  sharp  bends, 
and  these,  as  the  evidence  discloses,  facili- 
tate the  formation  of  dangerous  Ice  gorges. 
The  piers  of  these  bridges  would,  after  the 
superstructures  had  been  elevated,  stiU  be 
battered  by  these  huge  masses  of  moving  ice. 
The  dangers  from  this  source  would  not  be 
diminished  in  the  least;  and  all  the  dang^ 
from  the  abrading  action  of  a  great  volume 
of  swiftly  running  water,  pouring  tumul- 
tuously  through  these  openings  between  the 
embankments  on  either  side,  would,  so  far 
from  being  decreased,  be  augmented,  because 
all  the  water  would  be  forced  by  the  higher 
embankment  to  fiow  through  the  openings, 
instead  of  spreading  over  a  wider  surface, 
and  finding  other  places  for  passage.  The 
chief  engineer  testified  that  it  is  hard  to  as- 
certain whether  water  is  washing  out  piling 
or  approaches,  or  doing  damage  to  the  piers, 
when  the  water  is  high;  that  there  is  always 
more  or  less  of  an  element  of  danger  of  that 
kind  in  times  of  ice  gorges  and  floods. 
"Sometimes,"  be  testified,  "the  ice  does  dam- 
age them  [the  bridges]  wlien  It  does  not  get 
up  to  the  guards.  It  is  likely  to  damage  the 
piers.  We  have  had  to  rebuild  tbe  piers  a 
long  time  before  we  did  the  bridges.  Gen- 
erally, it  Is  the  other  way.  It  has  damaged 
tbe  piers  a  number  of  times."  At  another 
point  in  his  testimony,  he  said:  "Tou  can- 
not always  tell  by  an  Inspection  whether  an 
injury  Is  being  done  when  the  ice  gorges  are 
forming  and  high  water  is  present  This 
fact  renders  travel  very  dangerous  during 
these  times  of  high  water,  both  for  passen- 
gers and  freight.  We  never  know  whether 
a  train  Is  going  to  get  across  safely  or  not." 
It  is  obvious  from  this  and  other  evidence 
wbicb  might  be  quoted  that  the  dangerous 
character  of  those  bridges  would  not  be  ma- 
terially altered  by  tbeir  higher  elevation 
above  the  water.  Tbe  chief  engineer  posi- 
tively asserts  that  these  bridges  are  more 
dangerous  than  ordinary  bridges,  on  account 
of  the  action  of  that  river.  There  is  nothing 
in  this  testimony  which  bases  their  danger- 
ous character  solely  on  the  fact  that  tbe  su- 
perstructures are  so  low  as  to  be  struck  at 
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high  water  by  moving  Ice.  The  whole  case 
shows  that  their  dangerous  character  Is  ow- 
ing to  the  peculiarities  of  the  stream  they 
span.  We  will  content  ourselres  with  one 
further  quotation  from  the  testimony  of  one 
of  the  railroad  engineers:  "The  stream,  as 
it  Is  crossed  by  the  railroad  between  cross- 
ings 2  and  3,  forms  a  complete  loop  south  of 
the  track.  The  river  bed  makes,  at  least, 
two  abrupt  changes  In  this  direction  during 
that  time.  It  is  always  more  liable  for  a 
gorge  to  form  in  the  bend  of  the  river  than 
it  would  If  It  was  straight  The  loop,  from 
the  place  where  we  start  to  build  the  new 
channel  following  the  old  bed  of  the  river,  to 
the  place  where  It  Is  Intersected  again  by 
the  channel,  is  probably  a  mile  and  a  half  or 
two  miles.  Following  the  present  bed,  it  Is 
two  miles.  There  are  two  sharp  turns  in  the 
river  at  that  distance.  One  is  at  the  third 
crossing,  and  the  other  one  directly  south  of 
the  second  crossing.  These  bridges  are  in 
danger  by  forming  of  Ice  gorges  in  the  spring 
when  the  water  goes  out.  The  danger  is  of 
the  ice  gorge  tearing  away  the  bridge.  It 
would  be  hard  to  ascertain  If  the  water  was 
washing  out  piling  or  approaches,  or  doing 
damage  to  the  piers  when  the  water  is  high. 
There  is  always  more  or  less  of  an  element 
of  danger  of  that  kind  In  times  of  ice  gorge* 
and  floods.  There  would,  I  should  judge,  be 
necessary  dangers  and  undlscoverable  dan- 
gers, to  both  the  pasBenger  and  freight  trafflo 
of  the  road,  at  the  times  when  the  Ice  gorges 
had  fonned  at  or  in  the  vicinity  of  these  two 
bridges.  I  have  bad  experience  in  railroad 
engineering  for  about  12  years.  In  my  opin- 
ion, good  engineering  and  good  railroading 
require  the  digging  of  the  channel  as  pro- 
posed by  the  company  In  these  proceedings, 
and,  by  diverting  the  channel,  getting  rid  of 
these  two  bridges.  I  should  think  that  that 
would  conserve  the  safety  of  the  business  of 
the  railroad  to  do  that.  I  consider  that  that 
change  should  be  made  for  the  saft'ty  of  the 
traffic,  and  to  avoid  loosing  those  two  bridges 
In  the  case  of  an  ice  gorge." 

On  a  review  of  the  whole  case,  we  are  sat- 
iafled  that  the  public  Interests  will  be  sub- 
served by  the  condemnation  of  the  property 
in  question,  to  the  end  that  these  two  danger- 
ous points  in  the  rallrond  may  be  reudered 
safe;  and  we  are  also  of  the  opinion  that  in 
no  other  way  can  this  Increase  In  safety  be 
as  effectimlly  accomplished.  That  the  neces- 
sity for  the  taking  of  the  property  Involved 
Is  therefore  establlslied  is  amply  supported 
by  authority.  Colorado  E.  B.  Co.  v.  Union 
Fac.  By.  Co.,  41  Fed.  290;  Forney  v.  Rail- 
road Co.  (Neb.)  36  N.  W.  800;  Railway  Co 
V.  Hooper  (CaJ.)  IS  Par.  50»-«08;  Commin 
sloners  v.  Moesta  (Mich.)  51  N.  W.  9!>S;  Lew- 
is, Em.  Dom.  {  30.3,  note  4,  and  cases  cited; 
Forney  v.  Kallroad  Go.  (Neb.)  33  Aid.  A  Eng. 
Ky.  Gas.  102,  note  (36  N.  W.  806);  Taylor  v. 
Rallrond  Co.,  6  Cold.  <M6.  Bee,  also,  Kew 
York  Cent.  &  H.  R.  R.  Co.  v.  Metropolitan 
Gtes-Ltght  Co.,  63  N.  Y.  326;   MUfniakee  &  St 


P.  R.  CJo.  T.  City  of  Milwaukee,  34  Wis.  271- 
277. 

We  come  to  the  final  point  in  the  case.  It  is 
urged  that  the  compensation  assessed  by  the 
jury  Is  Inadequate,  under  the  evidence.  With 
respect  to  the  land  owned  by  the  appellants 
Easson  and  Sti-auss,  we  are  clear  that  the 
dalm  of  insufficiency  of  the  evidence  cannot 
be  sustained.  It  is  true  that  the  jury  fixed 
a  much  lower  sum  aa  the  measare  of  damagtn 
sustained  by  these  parties  than  some  of  the 
evidence  would  have  wanauted.  But  the  ver- 
dict was,  so  far  as  their  property  was  con- 
cerned, wlthUi  the  limits  of  the  evidence, 
and  must  therefore  be  sustained.  The  Jnry, 
in  arriving  at  their  ccmciusion,  bad  tbe  beue- 
flt  of  a  personal  bu^ction  of  all  the  propeny 
involved.  £a  the  course  of  the  trial,  the  court 
directed  that  the  jury  be  conducted  by  the 
sberlff  to  the  premises  In  question,  (or  the 
purpose  of  examhiing  the  same.  This  was 
done.  The  jurors,  therefore,  in  forming  their 
Judgment  as  to  tbe  damages  sustained  by  all 
tbe  parties,  were  aided  by  a  personal  Inspec- 
tion of  the  property,  and,  in  the  light  of  what 
they  saw,  could  determine  what  weight  was  lo 
be  given  to  the  conflicting  opinions  of  tbe  sev- 
eral witnesses  as  to  the  damagra  which  the 
various  parties  would  sustain.  But  these  ob- 
servations do  not  apply  to  the  Gotf  land.  It  la 
true  that  the  jury  inspected  this  land  also, 
but  the  verdict  with  resiXHit  to  two  parcels  of 
this  land  is  without  support  in  the  eridence: 
1.  e.  the  8.  %  of  S.  B.  J4  of  sectiao  S%  and 
tbe  S.  1/^  of  the  S.  B.  14  of  section  29.  In  the 
case  of  each  of  these  parcels,  tbe  compeDF.-i- 
tlon  allowed  by  the  Jury  was  less  than  the 
lowest  damages  testified  to  by  the  witnesses. 
While  a  jury  is  not  boirnd  to  shut  Its  eyes  to 
what  It  sees  wlien  an  Inspection  is  allowed 
by  tbe  court,  and  while  it  may,  even  on  a 
matter  of  opinion  as  to  value  and  dama.ae«, 
weigh  the  evidence  of  experts  In  the  light  of 
its  own  examination  of  tbe  property,  the  ver- 
dict must  find  snpport  in  some  of  the  evidence. 
It  cannot  fix  the  value  of  the  damages  above 
the  highest  or  below  the  lowest  figure  which 
is  fixed  by  expert  evidence,  unless  tbore  are 
other  circumstances  proved  In  the  case  which 
would  justify  It  In  so  doing.  If  the  value  of 
a  tract  of  real  estate  Is  In  controversy,  and 
the  only  evidence  is  that  of  experts,  who  dif- 
fer In  their  opinions  as  to  its  value,  tlie  jury 
may  not  disregard  an  the  evidence  In  the 
case,  and  fix  its  valoe  below  tbe  lowest  or 
above  the  highest  Mtimate  of  the  experts, 
despite  the  fact  that  they  may  hare  hispected 
the  land  under  tbe  order  of  the  court,  ^te 
regard  this  as  the  sounder  and  safer  rule,  al- 
though there  are  antborUies  to  the  Gontrary. 
It  is  certainly  buttreMwd  toon  strongly  bT 
tbe  declstoos  of  able  conrts  than  tbe  doctrine 
which  is  opposed  to  It.  Peoria  OasNgM  A 
Coke  Co.  V.  Peoria  Terminal  Ry.  Co.  (IlL  SnM 
34  N.  E.  550;  Railroad  Co.  v.  ParMUr  fKaa 
Sup.)  32  Pac;  1083;  City  o(  TOfMifet  T.  Mar- 
tlneau  (Kan.  Sup.)  22  Pac  419;  1  Tbomp^ 
Trials,  {  S»o;  Heady  r.  Turnpike  Ob.,  52  Ind. 


S.£>.) 


IN  BE  HAMMTI.L. 


877 


117;  Bailroad  Oo.  ▼.  Bowen,  40  Ind.  545; 
Close  y.  Samm,  27  Iowa,  603;  Railroad  Uo. 
V.  Mourlquand  (Kan.  Sup.)  25  Pac.  567;  Wright 
V.  Carpenter,  49  CaL  608.  That  we  hare  pow- 
er to  reverse  the  order  In  part,  and  afllrm  as 
to  the  other  parties,  we  have  no  doubt.  See 
Rev.  Codes,  i  9628;  Railroad  Co.  ▼.  Galglanl, 
49  Cal.  139;  Railroad  Oo.  v.  Hllderbrand  (111. 
Sap.)  27  N.  E.  G8. 

There  Is  do  occasion  for  opening  up  the 
whole  case  even  with  respect  to  the  defend- 
ant Goff.  The  order  of  condemnation  Is  re- 
versed so  far  as  It  affects  her  property,  and 
a  new  trial  is  ordered  of  the  single  issue  of 
compensation  to  be  awarded  t>er  for  the  dam- 
ages she  will  sustain  by  reason  of  the  pro- 
posed diversion  of  the  stream  from  ]tB  ctian- 
nei,  so  far  as  such  diversion  affects  the  value 
of  her  property.  Upon  this  compensatloD  t>e- 
Ing  fixed  by  a  jary,  a  new  order  of  condemn»- 
tion  will  be  entered  with  respect  to  Iier  prop- 
erty rifrhts  in  the  Heart  river,  as  It  flows  over 
ber  land.  No  other  question  will  be  submit- 
ted to  the  Jury,  or  tried  by  the  court.  The 
order  of  condemnation  is  in  all  other  respects 
affirmed.    All  concur. 


MAIiB  et  al.  r.  LONGSTAFP,  Sheriff. 

(Supreme  Court  of  South  Daliota.     Dec.  11, 

1896.) 

MoRTOAOES—  Power  of  Salb  —  Forcclosorb  bt 

AnrBRTISEMEKT. 

A  mortgaxe,  which  recites:  "It  H  further 
agreed  that  this  mortgage  or  trust  deed  may 
be  foreclosed  by  action  or  by  advertisement,  as 
provided  by  chapter  28  of  the  Code  of  Civil 
Procedure  of  the  Compiled  Laws  of  Dakota, 
^  1887,  and  this  paraRrapb  shall  be  deemed  as 
authorizing  and  constitnting  a  power  of  sale  as 
provided  in  said  chapter," — n^y  be  foreclosed 
by  ndvertisement,  under  Comp.  Laws,  S  5411, 
whicli  authoriies  such  foreclosure  of  "every 
mortgage  containing  therein  a  power  of  sale. 

Appeal  from  circuit  court,  Beadle  county. 

Action  by  William  H.  Male  and  others 
against  George  W.  Lonjretaff,  sheriff,  to  com- 
pel the  foreclosure  of  a  mortgage  bj  adver- 
tisement. Prom  a  Judgment  In  favor  of  plain- 
tiffs, defendant  appeals.     AtHrmed. 

r.  H.  Null,  for  appellant.  W.  A.  Lyncu, 
for  respondents. 

HAKEY,  J.  The  only  question  presented 
by  this  appeal  Is  wbether  a  mortgage  con- 
taining the  foUowlog  clause  can  be  foreclosed 
by  sdvertisemeat:  "It  is  further  agreed  that 
this  naortgage  or  trust  deed  may  be  foreclosed 
by  action  or  by  advertisement,  as  provided  by 
chapter  28  of  the  Code  of  Civil  Procedure  of 
the  Compiled  Laws  of  Dakota  1887,  and  this 
paragraph  shall  l>e  deemexl  as  authorizing  and 
constituting  A  power  of  sale  as  provided  in 
said  cliapter."  Every  mortgage  of  real  prop- 
erty coataiaing  therein  a  power  of  sale,  upon 
default  in  the  condition  of  such  mortgage, 
may  be  foreclosed  t^  advertisement.  Comp. 
Laws,  I  5411.  No  particular  form  of  words 
v.69N.w.no.6— 37 


Is  necessary  to  constitute  such  power,  but  it 
can  be  created  ooly  by  a  suitable  clause  con- 
tained in  the  mortgage  Itself.  Jones,  Mortg. 
{  1778.  Comp.  Laws,  {  2825.  A  power,  as 
tlie  term  is  used  in  this  connection,  is  an  au- 
tiiority  to  do  some  act  in  relation  to  real  prop- 
erty. Comp.  Laws,  §  2814.  The  provisions 
of  cliapter  28,  Code  Civ.  Proc.,  were,  by  the 
stipulation  of  parties,  made  a  part  of  the 
mortgage.  The  acts  therein  prescribed  were 
e.vpressly  authorized.  Therefore  authority  to 
sell  the  land  upon  the  conditions  and  In  the 
mauner  prescribed  by  the  statute  is  contained 
in  the  mortgage  Itself.  Any  other  construc- 
tion of  the  lustnmieDt  Is  Impossible,  because 
the  parties  expressly  agree  and  declare  that 
the  paragraph  shall  be  deemed  as  constitut- 
ing a  power  of  sale  sutficient  to  warrant  a 
foivclosure  by  advertisement.  It  was  agreed 
the  mortgage  should  be  so  foreclosed.  Such 
was  the  intention  of  the  parties.  We  think 
such  Intention  is  dearly  expressed  in  a  suita- 
ble clause  contained  In  the  mortgage,  and  that 
it  can  lie  foreclosed  by  advertisement  The 
order  of  the  circuit  court  Is  affirmed. 


xn  re  HAMMILL. 

(Supreme  Court  of  South  Dalcota.     Dec.  14, 

1896.) 

Habeas  Corpos— Fi.val  Okdbr— Afpbai>~> 

Pkactice. 

1.  In  habeas  corpus  proceedings  the  decision 
of  the  circuit  court  is  a  final  order  affecting  a 
BUbetantiai  right,  made  in  a  special  proceeding, 
from  which  an  appeal  will  lie  to  the  supreme 
court. 

2.  Though  the  writ  of  habeas  corpus  is  one  of 
constitutional  right,  its  privilege  is  to  be  exer- 
cised in  a  reasonable  manner;  and  in  ordinary 
cases  application  should,  in  the  first  instance, 
be  made  to  the  circuit  court,  from  whose  deci- 
sion an  appeal  may  be  taken  which  will  be  pre- 
ferred, and  considered  as  soon  as  submitted  in 
the  supreme  court. 

Original  proceeding  on  the  application  of 
T.  A.  Hammill,  for  a  writ  of  habeas  corpus. 
Application  denied. 

S.  H.  Wright,  for  petitioner. 

HA*<EY,  J.  This  original  application  for  a 
writ  of  habeas  corpus  is  made  by  a  person 
confined  in  the  Jail  of  Brule  county,  in  de- 
fault of  bail,  awaiting  trial  in  the  circuit 
court,  on  the  charge  of  assault  with  intent  to 
kill,  for  the  sole  purpose  of  liaving  the 
amount  of  bail  reduced.  It  does  not  appear 
that  any  application  has  been  made  to  the 
circuit  court,  or  the  judge  thereof,  for  a  re- 
duction; hence  an  imi)ortant  question  of 
practice  demands  and  has  received  serious 
consttleratlon.  The  application  is  addressed  to 
the  court.  This  court  can  sit  only  at  the  seat 
of  government.  Were  this  writ  Issued,  the 
applicant,  numerous  wltnes.ses,  attorneys  of 
the  respective  parties,  the  sheriff,  and  possi- 
bly needed  assistants,  would  be  required  to 
appear  before  the  court,  involving  great  In- 
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convenience,  and  no  Inconsiderable  expense. 
The  suggestion  of  wbat  such  a  hearing  would 
iDTolve,  coming  from  one  of  the  Black  Hills 
counties,  or  other  remote  portions  of  the  state. 
Justifies  this  court  In  proceeding  with  ex- 
treme caution  in  these  original  proceedings. 
It  Is  true,  the  writ  of  habeas  corpus  Is  one  of 
constitutional  right,  but,  like  any  other  con- 
stitutional right,  its  privilege  is  to  be  exer- 
cised in  a  reasonable  manner.  Ex  parte  EUls, 
11  Cal.  226.  Ordinarily,  the  circuit  Judges 
ought  to  be  applied  to  In  the  first  Instance. 
Proceedings  in  habeas  corpus  are,  in  their 
nature,  civil.  Ex  parte  Tom  Tong,  108  U.  S. 
556,  2  Sup.  Ct  871.  When  instituted  in  the 
circuit  court,  its  decision  will  be  a  final  or- 
der, effecting  a  substantial  right  made  in  a 
special  proceeding,  from  which  an  appeal 
will  lie  to  this  court  Ck>mp.  Laws,  S  5236. 
Although  not  directly  decided,  this  view  has 
been  recognized  by  this  court.  Winton  v. 
Knott,  63  N.  W.  783.  Should  one  of  the  su- 
preme Judges  deem  it  his  duty  to  Issue  a 
writ,  be  might  avoid  the  inconvenience  and 
expense  of  bringing  the  parties  to  the  capital 
by  making  the  writ  returnable  and  having 
the  hearing  in  the  county  wherein  the  appli- 
cant is  confined,  but  his  decision  would  not 
be  the  Judgment  of  the  court,  and  an  appeal 
or  other  proceeding  would  be  required  to 
bring  the  matter  before  the  court  for  its  de- 
termination. This  would  occasion  quite  as 
much  delay  aa  an  application  to  a  circuit  court, 
and  appeal  from  its  decision.  /We  think,  in 
ordinary  cases,  application  should,  in  the  first 
instance,  be  made  to  the  circuit  court,  from 
whose  decision  an  appeal  may  be  taken, 
which  win  be  preferred  and  considered  aa 
soon  as  submitted  in  this  court.  The  practice 
here  indicated  will,  we  think,  afford  every 
person  an  opportunity  to  enforce  this  consti- 
tutional right  without'  unreasonable  delay, 
and  at  the  same  time  avoid  consequences 
which  would,  were  a  different  rule  adopted, 
in  many  cases  make  the  admlnistratiAi  of 
the  criminal  law  so  expensive  and  inconven- 
ient as  to  defeat  the  ends  of  Justice.  The  ap- 
plication la  denied. 


GERMOND  T.  HERMOSA  ICE  CO. 

(Snpreme  Court  of  South  Dakota.     Dec.  11, 

1896.) 

HORTQAeBS— EXTBNSIOX  OF  PaTMINT  —  RlGBT   TO 
FOKECLOSB. 

An  extension  of  time,  for  a  consideration, 
to  pay  one  of  two  notes  secured  by  a  mortgiige, 
does  not  preclude  the  right  to  foreclose  for  the 
nonpnyment  of  interest,  where  the  mortgage 
provides  that  interest  should  be  paid  on  each 
note  annually,  and  that  the  wliole  debt  should 
become  due  on  default  in  the  payment  of  any 
installment  of  interest 

Appeal  from  circuit  court.  Pall  River  coun- 
ty;  William  Gardner,  Judge. 

Action  by  William  W.  Germond  against  the 
Hermosa  Ice  Company.  There  was  a  Judg- 
ment in  favor  of  plaintiff,  from  which  defend- 
ant appeals.    Affirmed. 


Chambers  Kellar,  for  appellant  S.  Lou 
denback,  for  respondent. 

HANEY,  J.  This  action  was  commenced 
February  17,  1804,  to  foreclose  a  mortgage 
given  to  secure  two  notes,  executed  by  de- 
fendant, December  8,  1802,  each  for  ^75,  dne 
one  and  two  years  after  date,  with  interest  at 
8  per  cent,  payable  annually.  At  the  dose 
of  the  testimony,  defendant  offered  to  pay  the 
Interest  due,  with  costs  of  the  action.  The 
offer  was  refused,  and  the  court  gave  Judg- 
ment for  the  entire  mortgage  debt  with  costs. 
Its  decision  contains  the  following  finding  oi 
fact:  "That  defendant,  on  or  about  June  20. 
1893,  entered  into  an  agreement  with  plain- 
tiff, whereby  plaintiff,  in  consideration  of  de- 
fendant's making  certain  improvements  on 
the  property  described  in  the  mortgage  set 
out  In  plaintiff's  second  amended  complain' 
gave  defendant  an  extension  of  one  year's 
time  from  and  after  the  maturity  of  the  first 
note  within  which  to  pay  the  first  note  set 
out  in  plaintieCs  complaint;  and  that  In  com- 
pliance with  the  terms  of  said  agreement  en- 
tered into  between  plaintiff  and  defendant 
the  defendant  placed  improvements  upon  said 
property  of  the  value  of  about  three  hundred 
dollars,  and  to  that  amount  increased  the 
value  of  plaintiff's  said  mortgage  security. 
That  the  extension  of  said  note  was,  at  the 
time  it  was  so  made.  Indorsed  by  plaintiff 
in  writing  upon  the  back  of  said  note,  and 
that  the  attempted  erasure  and  revocation 
thereof  by  plaintiff  were  without  the  linowl- 
edge  or  consent  of  defendant  That  after 
the  giving  of  said  extension  uix>n  said  first 
note,  and  before  the  commencement  of  this 
action,  the  plaintiff  made  no  demand  npon  , 
the  defendant  for  any  moneys  due  upon  any 
of  the  notes  set  out  in  the  complaint  and 
defendant  had  no  notice  of  the  revocation  or 
rescission  of  said  extension."  And  this  con- 
clusion of  law:  "That  the  interest  was  due 
and  unpaid  on  the  note  which  became  due  and 
payable  two  years  from  date,  and  that  there- 
by the  right  of  foreclosure  accrued  to  plain- 
tiff prior  to  the  commencement  of  this  action, 
and  that  plaintiff  is  entitled  to  a  decree  of 
foreclosure  as  prayed  for  In  his  complaint" 

It  is  conceded  tliat  by  the  terms  of  the 
mortgage,  the  whole  debt  became  due  npou 
default  in  the  payment  of  either  note,  or 
any  sum  of  Interest;  but  counsel  contiends 
that  the  contractual  relations  of  the  parties 
were  modified  by  the  agreement  set  out  in  the 
foregoing  finding.  Such  agreement  certain- 
ly modified  the  original  contract,  but  only  to 
this  extent:  It  changed  the  maturity  of  the 
first  note  from  December  8,  1892,  to  Decem- 
ber 8,  1803.  All  other  stipulations  contained 
In  the  notes  and  mortgage  remained  as  they 
were  when  those  instruments  were  ^tecnted. 
The  language  of  the  agreement  as  found  by 
the  court  will  bear  no  broader  interpretation. 
We  must  presume  no  otoer  modification  waa 
intended.  Nor  is  this  inference  unreasonable. 
Because  payment  of  part  of  the  principal  was 
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extended,  It  does  not  follow  that  tbe  Inter- 
est was  not  to  be  paid  promptly  according  to 
tbe  terms  of  the  original  contract.  Tbe  long- 
er that  payment  of  principal  is  postponed,  the 
more  Important  becomes  the  right  to  foreclose 
upon  failure  to  pay  Interest.  Counsel  calls 
attention  to  Burt  t.  Sazton.  1  Hun,  551.  It  Is 
not  In  point.  It  was  not  showp  In  that  case 
tbat  the  whole  principal  became  due  upon 
failure  to  pay  Interest,  as  in  tbe  case  at  bar. 
Tbe  Judgment  Is  affirmed. 


HASBLTINE  y.  BROWNE. 

(Supreme  Court  of  South  Dakota.     Not.  30, 

1886.) 

▲PPBAL— nHDKRTAKINO— JcSTtriCATION    BT    SURB- 

TIE8— Waiver— NoTiCB—TiMB  for  Service. 

1.  Under  Comp.  Laws,  {  6232,  declaring  that 
unless  the  sureties  on  an  appeal  bond,  being 
excepted  to  by  respondent,  justify  within  10 
days,  "the  appeal  shall  be  regarded  as  if  no  un- 
dertaking h9d  been  given,"  their  failure  to  jus- 
tify leaves  the  appeal  ineffectual  for  any  pur- 
pose, it  being  declared  by  section  5210  that,  "to 
render  the  appeal  effectual  for  any  purpose,  an 
undertaking  must  be  executed." 

2.  Service  of  notice  of  exception  to  sureties 
on  appeal  bond,  when  personal,  may  be  at  any 
time  before  12  p.  m.  of  the  Inst  of  the  10  days 
allowed  by  Comp.  Laws,  {  5232,  therefor;  the 
limitation  as  to  9  p.  m.,  in  section  5328,  provid- 
ing "the  service  may  be  personal,  ♦  •  •  or 
where  there  is  no  person  in  the  office,  by  leav- 
ing it  between"  6  a.  m.  and  9  p.  m.,  not  apply- 
in?  to  personal  service. 

3.  Under  Comp.  Laws,  |  5218,  providing  that 
an  undertaking  on  appeal  "may  be  waived  in 
writing,"  it  is  not  waived  by  the  parties  stip- 
ulating for  extension  of  time  for  sefving  ab- 
■tracts  and  briefs,  and  respondent  serving  and 
filing  a  brief  in  the  appellate  court,  after  ex- 
piration of  the  10  days  after  exception  to  sure- 
ties, allowed  by  section  5232  for  justification  by 
them. 

Appeal  from  circuit  court.  Brown  county; 
A.  W.  Campbell,  Judge. 

Action  by  Ira  S.  Hazeltine  against  J.  Lewis 
Browne,  assignee.  Judgment  for  plaintiff. 
Plaintiff  appeals.     Dismissed. 

Geo.  S.  Engle,  for  appellant  L.  W.  Cio- 
foot  and  W.  F.  Mason,  for  respondent. 

CORSON,  P.  J.  This  case  comes  before  us 
on  a  motion  to  dismiss  the  appeal.  The  affl- 
davit  upon  which  the  motion  Is  made  states, 
in  substance,  tliat  a  notice  of  appeal  and  un- 
dertaking on  appeal  were  served  on  the  lOtb 
day  of  June,  A.  D.  1896;  that  on  the  20tb 
day  of  the  same  month  a  notice  of  exceptions 
to  tbe  Bufilclency  of  the  sureties  on  the  under- 
talcing  was  duly  served  upon  the  appellant's 
attorney  In  person,  and  that  the  sureties  have 
never  justified.  The  respondent  therefore  in- 
sists that  at  tbe  expiration  of  the  10  days  al- 
lowed tbe  sureties  to  Justify  by  statute  this 
court  lost  Jurisdiction  of  the  appeal,  there  be- 
ing  thereafter  no  undertaking  on  appeal  in 
tbe  ease. 

The  facts  stated  in  respondent's  affidavit  are 
not  denied  by  the  appellant,  but  he  shows  by 
affidavit  that  the  notice  that  the  sufficiency  of 


the  sureties  was  excepted  to  was  served  upon 
the  attorney  at  10:30  p.  m.,  and  tliat,  subse- 
quently to  the  expiration  of  the  10  days  al- 
lowed by  law  in  which  the  sureties  are  re- 
quired to  Justify,  a  stipulation  was  made  by 
the  attorneys  of  the  respective  parties,  ex- 
tending the  time  for  serving  abstract  and 
briefs,  and  also  that  tbe  respondent  has  served 
and  filed  a  brief  in  this  court.  Appellant 
therefore  contends  that  tbe  notice  of  excep- 
tions to  the  sufficiency  of  the  sureties  was 
served  too  late,  and  that  by  the  stipulation 
and  service  and  filing  a  brief  the  respondent 
has  waived  the  failure  of  the  Justification  of 
the  sureties,  and  tlie  appeal  is  still  properly 
in  this  court 

This  court  held,  in  Bonnell  ▼.  Van  Cise,  67 
N.  W.  C85,  tliat  serving  and  filing  an  under- 
taking on  appeal  was  necessary  in  order  to 
transfer  the  case  to  this  court,  and  give 
this  court  jurisdiction  of  trhe  appeal.  Sec- 
tion 5232,  Comp.  Laws,  provides  that  "tbe 
respondent  may,  however,  except  to  the  suf- 
ficiency of  tbe  sureties,  within  ten  days  after 
such  notice  of  the  appeal,  and  unless  they 
or  other  sureties  justify  •  •  •  within  ten 
days  thereafter,  the  appeal  shall  be  regarded 
as  If  no  undertaking  bad  been  given."  The 
failure,  therefore,  of  the  sureties  to  Justify, 
left  the  ai^al,  in  legal  effect.  Ineffectual  for 
any  purpose  (section  5219,  Comp.  Laws),  as 
tbat  section  declares  that,  "to  render  the  ap- 
peal effectual  for  any  purpose,  an  undertak- 
ing must  be  executed."  And  section  6231 
provides  that  the  undertaking  must  be  served 
and  filed  with  the  notice  of  appeal.  It  would 
seem  to  logically  follow,  therefore,  that  upon 
tbe  expiration  of  the  10  days  allowed  for 
the  Justification  of  the  sureties  after  the  no- 
tice of  the  exertion  to  their  sufficiency,  this 
court  would  cease  to  have  jurisdiction  of  the 
appeal.  If  it  in  fact  ever  acquired  jurisdiction; 
for,  if  tbe  appeal  is  to  "be  regarded  as  if  no 
tmdertaklng  had  been  given,"  there  is  no  un- 
dertaking on  appeal,  and  hence  tbe  appeal 
is  "not  eETectual  for  any  purpose."  As  was 
stated  in  Bonnell  v.  Van  Cise,  supra,  the  pro- 
visions of  the  Code  of  Civil  Procedure  of  the 
state  of  New  York,  as  it  existed  in  1862, 
upon  the  subject  of  appeals  to  tbe  appellate 
court,  were  identically  the  same  as  tliose  found 
in  our  Code  of  Civil  Procedure  as  to  the  serv- 
ice of  notice  of  appeal,  undertaking  on  appeal, 
and  the  exceptions  to  and  the  justification  of 
sureties  on  the  undoiiaklng  on  appeal.  The 
decision  In  Kelsey  v.  Campbell,  38  Barb.  238, 
Is,  therefore,  directly  In  point  in  this  case. 
The  statement  of  facts,  so  far  as  the  same 
are  material  to  the  question  now  before  us, 
is  as  follows:  "It  appeared  on  the  part  of 
the  defendant  that  a  notice  of  appeal,  wiHi 
imdertaking,  affidavit,  and  certificate  of  ac- 
knowledgment, were  filed  hi  the  office  of  the 
clerk  of  tbe  county  of  Kings,  dated  the  29th 
of  July,  1861,  the  day  they  were  filed,  and 
copies  thereof  were  on  the  next  day  duly 
served  on  the  attorney  for  the  plaintiff.  No- 
tice of  exceptions  to  tbe  sureties  upon  the 
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undertaklntr  waa  on  tbe  Ist  day  of  August 
duly  served  by  the  plaintiff's  attorney  upon 
the  attorney  for  the  defendant  in  the  judg- 
ment. The  sureties  failed  to  Justify,  and  on 
the  14th  of  September  thereafter  notice  was 
given  to  the  sheriff  that  the  undertaking  was 
not  perfected,  and  the  court  afterwards  de- 
nied a  motion  made  by  the  defendant  for 
leave  to  the  sureties  to  justify,  a  copj  of 
which  order  denying  the  motion  was,  on  the 
20th  of  the  same  month,  served  upon  the 
sheriff.  Notice  was  also  given  to  the  sheriff 
that,  the  sureties  having  failed  to  justify,  he 
was  required  to  proceed  In  the  execution  of 
the  writ."  The  court  held,  as  appears  by  the 
headnotes,  which  seem  to  be  a  condensed 
statement  of  the  court's  decision,  as  follows: 
"An  appeal  without  an  undertaking  is  not 
effectual  for  any  purpose,  and  is  a  nullity. 
It  malces  no  change  in  the  proceedings,  but 
leaves  them  In  the  same  condition  they  were 
in  before  the  notice  of  appeal  was  given. 
Hence,  when  the  sureties  In  an  undertaking 
on  appeal  fall  to  justify,  the  notice  of  appeal, 
with  all  the  proceedings  connected  therewith. 
Call  to  the  ground,  and  the  parties  are  re- 
mitted to  the  same  condition  they  were  In 
before  the  notice  was  given."  Unless  the 
facts  stated  by  the  appellant  show,  therefore, 
that  the  notice  of  the  exception  to  the  sure- 
ties was  not  served  In  time,  or  the  failure 
of  the  sureties  to  justify  was  waived,  the  ap- 
peal should  be  dismissed. 

The  contention  of  the  appellant  Is  that  the 
service,  being  made  npon  the  tenth  d^y  after 
the  notice  of  appeal  was  served,  should  have 
been  made  before  9  o'clock  p.  m.,  and  that 
the  service  at  10:30  p.  m.  was  not  witiiin 
Ume,  and  he  calls  our  attention  to  section 
5328,  Comp.  laws.  By  that  section  "the  serv- 
ice may  be  personal  or  by  deliveiy  to  tbe 
party  or  attorney,  on  whom  the  service  is 
required  to  be  made;  or  It  may  be  made  as 
follows."  The  limitation  In  the  following  sub- 
division 1,  "or  where  thesre  Is  no  person  In 
the  office,  by  leaving  It  between  the  hours  of 
six  In  the  morning  and  nine  In  the  evening," 
does  not  apply  to  personal  service.  We  are 
of  the  opinion  that  personal  service  upon  the 
attorney  may  be  made  at  any  time  before 
midnight  of  the  last  day  of  service.  The 
service,  therefore,  made  upon  the  attorney 
personally  at  10:30  p.  m.,  was  snfficlent  serv- 
ice. 

We  are  also  of  the  opinion  that  the  execu- 
tion of  the  stipulation  and  serving  and  filing 
a  brief  In  this  court  by  the  defendant  did 
not  affect  the  right  of  the  respondents  to  have 
the  appeal  disnissed.  Section  5216  provides 
that  "tlie  appeal  shall  be  deemed  taken  by 
tbe  service  of  the  notice  of  the  appeal,  and 
perfected  on  service  of  the  undertaking  for 
costs  or  the  deposit  of  money  instead,  or  the 
waiver  hereof  [thereof],  as  hereinafter  pre- 
scribed." And  section  6218  provides  that 
■Hoy  such  undertaking  and  deposit  may  be 
waived  In  writing,  •  •  •  and  such 
waiver  shall  have  the  same  effect  as  the 


giving  of  the  undertaking  would  have  bad." 
The  statute  having  prescribed  the  manner  in 
which  the  undertaking  can  be  waived,  natoe- 
ly,  "In  writing  by  the  respondent,"  this  is 
the  only  manner  by  which  such  a  waiver  can 
be  shown.  When  the  waiver  Is  made  in  the 
manner  prescribed,  the  court  has  jurisdiction 
of  tbe  appeal,  notwithstanding  the  failure  to 
serve  and  file  an  undertaking;  but  such  juris- 
diction con  only  be  conferred  by  the  waiver 
in  writing.  The  stipulation  and  serving  and 
filing  of  a  brief  in  this  co^t  might  consti- 
tute a  waiver  of  an  IrregulRlty  tliat  by  the 
rules  of  this  court  Is  made  a  ground  for  a 
dismissal  of  the  appeal,  but  cannot  confer  ju- 
risdiction upon  this  court.  The  service  of 
notice  of  appeal  In  the  manner  prescribed, 
and  of  an  undertaking,  deposit  of  money  with 
the  derk,  or  waiver  of  such  undertaking  and 
deposit  In  writing,  are  jurisdictional  acts, 
and  are  not  waived  by  an  appearaxi(%  In  this 
court.  Gold  St.  V.  Newton,  2  Dak.  39.  3  X. 
W.  311.  It  would  aeem  that  under  the  practice 
In  the  state  of  New  York  no  formal  Judgment 
of  dismissal,  In  a  case  like  the  present,  ia 
necessary;  but  under  the  provisions  of  our 
Code  (section  381;  Comp.  Iaws,  S  51&1)  a  for- 
mal Judgment  of  dismissal  Is  required.  That 
section  reads  as  follows:  "When  an  actioa 
Is  dismissed  from  any  court  for  want  of  juris- 
diction, or  because  It  has  been  regularly  trans- 
ferred from  an  Inferior  to  a  superior  court, 
the  costs  must  be  adjudged  against  tbe  party 
attempting  to  Institute  or  bring  up  the  ac- 
tion." In  re  Weber  (N.  D.)  50  N.  W.  52i 
Tbe  appeal  will  therefore  be  dismissed,  with- 
out prejudice^ 


DUNCAN  V.  NEWCOMER. 

(Supreme  Court  of  South  Dakota.     Dec.  11. 

1806.) 

Taxation- —OovBRmiEKT  Iiakd  — Waaif  it  sc- 
OOMBS  Taxable  aftbu  Gxtict. 
Where  a  homestead  entry  on  governnient 
land  was  changed  into  a  cash  entry,  which  was 
Bnspended,  and  the  proof  of  residence  final!; 
rejected,  by  the  United  States  land  department, 
necessitatiDK  the  making  of  new  proof  tliere- 
after,  on  which  the  patent  issued,  the  land  diJ 
not  become  taxable  under  state  authority  un- 
til tiie  second  proof  was  made,  iesriug  DotbinK 
further  to  be  done  by  the  purchaser  to  perfect 
his  equitable  title  and  bis  right  to  a  patent:  aud 
a  sale  of  the  land  for  taxes  theretofore  levied 
was  void. 

Appeal  from  circuit  court,  Beadle  county;  A. 
W.  Campbell,  Judge. 

Action  by  Kubie  A.  Duncan  against  3.  T>. 
Newcomer  to  try  title.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfiSrmed. 


A.   E.   Hitchcock,   for  appellant 
Comfort,  for  re^oodent 


Horace 


HANEY,  J.  The  purpose  of  this  UtlgaUon 
Is  to  determine  adverse  claims  to  a  quarter 
section  of  land  In  Beadle  county.  Plaintiff  is 
the  original  patentee  of  the  United  States.  De- 
fendant claims  under  a  tax  deed.    If  the  land 
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was  not  subject  to  ta^cation  wbea  assessed, 
defendant  has  no  Interest  therein,  and  cannot 
require  reimbursement  for  the  sums  paid  for 
the  tax  title,  notwithstanding  his  deed  is  fair 
upon  its  face,  and  it  was  recorded  more  than 
three  years  before  this  action  was  commenced. 
This  flrmly-establisbed  proposition  is  conceded 
by  appellant. 

The  land  was  sold,  October  5, 1886,  for  taxes 
assessed  in  1885.  The  tax  deed  issued  Octo- 
ber G,  1888.  Plaintiff  entered  the  land  as  a 
Korerument  homestead  In  Augrust,  1882,  re- 
ceiving a  patent,  dated  September  7,  18S7, 
which  was  recorded  in  Beadle  county  Decem- 
ber 19, 1888.  Bhe  is  still  its  owner  unless  de- 
prived thereof  by  defendant's  tax  title.  At 
the  trial  defendant  Introduced  his  deed,  evi- 
dence showing  when  the  action  was  com- 
menced, and  read  from  plaintliTs  deposition 
as  follows:  "I  obtained  title  to  the  land  in 
question  from  the  government.  I  entered  the 
land  under  the  homestead  law  on  or  about  the 
latter  part  of  August,  1882,  and  aXtetwaras 
made  proof  for  this  land  before  the  register 
and  receiver  of  the  district  land  office,  at  Hu- 
ron, about  the  middle  of  September,  1883." 
In  rebuttal  the  plaintiff  called  as  a  witness 
James  McDowell,  who  testified  as  follows: 
"I  am  chief  clerk  in  the  United  States  land 
office,  and  a»  such  chief  clerk  have  custody 
of  the  records  of  the  office  of  the  register,  and 
among  the  records  la  Tract  Book,  volume  12, 
giving  the  record  of  the  northwest  quarter  of 
section  28,  in  township  112  north,  of  range  65 
west  of  5th  P.  M."  (The  plaintiff  then  offered 
In  evidence  said  tract  book,  and  from  page 
180,  pertaining  to  the  land  in  question,  was 
read  the  following,  over  the  objection  of  the 
defendant:  "Homestead  entry  No.  21,971  filed 
September  15th,  1882,  by  Ruble  A.  Duncan; 
cash  entry  No.  4,568  made  September  29th, 
1883,  upon  this  homestead  entry;  cash  entry 
suspended  by  commissioner,  letter  'C,'  July 
2Sth,  1884;  proof  rejected,  'C,'  October  21st, 
1884;  appealed  to  secretary;  dismissed,  'C 
November  17th,  1885.")  This  is  the  letter  in- 
closing the  secretary's  decision.  ("Motion  for 
review  received  December  10th,  1885;  new 
proof  made  November  30th,  1886.")  The  rec- 
ord before  us  being  silent  as  to  the  grounds  of 
defendant's  objection,  we  must  presume  prop- 
er reasons  were  not  assigned  in  the  court  be- 
low, and  the  evidence  will  be  regarded  as  If 
received  without  objection. 

The  territorial  legislature  was  expressly  pro- 
hibited from  passing  any  law  interfering  with 
the  primal  disposal  of  the  soil  and  from  im- 
posing any  tax  upon  property  of  the  United 
States.  Rev.  St  U.  S.  1S74,  S  1861.  The  same 
prohibition  is  in  the  enabling  act  and  state 
constitution.  Enabling  Act,  $  4;  Const  art 
11,  S  5;  Id.  art  22.  Like  inhibitions  upon  the 
power  of  territories  and  states  to  tax  land  be- 
longing to  the  United  States  have  been  fre- 
quent It  cannot  be  doubted  that  the  pro- 
visions which  speak  of  the  exemption  of  prop- 
erty of  the  United  States  from  taxation.  In 
the  various  acts  of  congress  admitting  states 


Into  the  Union,  are  equivalent  to  each  other: 
and  that,  like  the  other  provision,  which  often 
accompanies  them,  that  the  state  "shall  not 
interfere  with  the  primary  disposal  of  the  soil 
by  the  United  States,"  they  are  but  declara- 
tory, and  confer  no  new  right  or  power  upon 
the  United  States.  Van  Brocklin  v.  Tennessee, 
117  U.  S.  151,  6  Sup.  Ct  670.  With  respect  to 
the  public  domain,  the  constitution  vests  in 
congress  the  power  of  disposition,  and  of  mak- 
ing all  needful  rules  and  regulations.  That 
power  Is  subject  to  no  limitations.  Congress 
has  the  absolute  right  to  prescribe  the  times, 
the  conditions,  and  the  mode  of  transferring 
this  property,  or  any  part  of  It  and  to  desig- 
nate the  persons  to  whom  the  transfer  shall 
be  made.  No  state  or  territorial  legislature 
can  interfere  with  this  right  or  embarrass  Ita 
exercise;  and  to  prevent  the  possibility  of  any 
attempted  interference  with  It,  a  provision  has 
been  usually  inserted  in  the  compacts  by 
which  new  states  have  been  admitted  into  the 
Union,  that  such  interference  with  the  primal 
disposal  of  the  soil  by  the  United  States  shall 
never  be  made.  Gibson  v.  Chouteau,  13 
Wan.  92.  At  what  period  any  portion  of  the 
public  domain  becomes  subject  to  territorial 
or  state  taxation  is  a  question  to  be  determin- 
ed by  the  federal  courts.  It  was  held  by  the 
supreme  court  of  the  United  States,  in  1834, 
that  after  entry,  paymeut,  and  Issuance  of  a 
final  certificate,  under  the  laws  then  Iq  force, 
lands  were  taxable  prior  to  the  issuance  of 
patent  Carroll  v.  Safford,  3  How.  441.  The 
purchaser  had  complied  with  the  law  in  all 
respects,  and  nothing  remained  to  be  done 
except  to  issue  the  patent.  The  case  was  fol- 
lowed In  Wltherspoon  v.  Duncan,  wherein  the 
following  language  is  used:  "The  contract  is 
complete  when  the  certificate  of  entry  is  ex- 
ecuted and  delivered,  and  thereafter  the  land 
ceases  to  be  a  part  of  the  public  domain."  4 
Wall.  210.  The  entry  was  not  under  the 
homestead  law,  and  the  court  states  that  the 
claim  was  finally  approved  on  the  original 
proofs.  The  true  Import  of  the  foregoing 
oases  was  declared  In  Railway  Co.  v.  Pres- 
cott,  wherein  Mr.  Justice  Miller  says:  "While 
we  recognize  the  doctrine,  heretofore  laid 
down  by  this  court,  that  lands  sold  by  the 
United  States  may  be  taxed  before  they  have 
parted  with  the  legal  title  by  Issuing  a  pat- 
ent it  is  to  be  understood  as  applicable  to 
cases  where  the  right  to  the  patent  Is  com- 
plete, and  the  equitable  title  Is  fully  vested 
In  the  party,  without  any  money  to  be  paid, 
or  any  act  to  be  done  going  to  the  foundation 
of  his  right"  16  Wail.  603.  The  rule  thus 
stated  has  been  frequently  affirmed.  Railway 
v.  McShajie,  22  Wall.  444;  Northern  Pac.  R. 
T.  Traill  County,  115  U.  S.  600,  6  Sup.  Ot 
201.  It  has  often  been  adjudged  by  the  same 
court  that,  as  against  the  United  States,  no- 
vested  right  is  acquired  until  all  the  pre- 
requisites for  the  acquisition  of  the  title  have 
been  complied  with.  Sbepl^y  v.  Cowan,  91 
U.  S.  330.  The  established  doctrine  may  be 
thus  stated:    Public  land  can  be  taxed  only 
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when  a  patent  has  Issued,  or  when  the  pri- 
vate proprietor  has  acquired  a  perfect  equity. 
t  Desty,  Tax'n,  35. 

Under  the  law  In  force  when  plaintiff  ac- 
quired title  to  this  land,  she  was,  being  a 
homestead  settler  thereon,  permitted  to  pay 
for  it  with  cash.  In  addition  to  making  pay- 
ment, she  was  required  to  prove  her  actual 
settlement,  improvement,  and  cultivation  for 
not  less  than  six  months  preceding  the  date 
of  proof.  Her  residence  must  have  been  ac- 
tual and  continuous  for  the  prescribed  pe- 
riod. Such  proof  was  required  to  be  made  to 
the  satisfaction  of  the  register  and  receiver, 
whose  decision,  as  in  other  cases,  was  sub- 
ject to  examination  and  review  by  the  general 
land  office  and  interior  department  Rev.  St. 
U.  8.  |§  453,  2301;  Bohall  v.  DlUa,  114  U.  S. 
■47,  6  Sup.  Ct.  782;  Vantongeren  v.  Heffernan, 
6  Dak.  180,  38  N.  W.  52;  Cornelius  v.  Kessel, 
128  U.  S.  456,  0  Sup.  Ct.  122.  In  the  absence 
of  any  evidence  to  the  contrary,  this  court 
will  presume  that  the  officers  of  the  land  de- 
partment performed  their  duties  properly,  and 
that  plaintiff  did  not  comply  with  the  pre- 
requisites for  the  acquisition  of  title  until  the 
dme  her  second  proof  was  offered.  Until  then 
she  did  not  have  a  perfect  equity,  and  until 
that  time  her  land  was  not  subject  to  taxation. 
The  Judgment  of  the  circuit  court  Is  affirmed. 

FULLER,  J.  I  concur  In  the  result  reach- 
ed by  my  associates,  but  prefer  to  base  my 
affirmance  upon  the  ground  that  no  title  to  the 
property  in  dispute  ever  passed,  for  the  reason 
that  the  description  of  the  land,  as  shown  in 
the  various  proceedings  culminating  In  a  tax 
deed,  is  wholly  insufficient  to  charge  the  own- 
er with  the  notice  required  by  statute  and 
designed  to  guard  the  Interests  of  the  tax- 
payer. 


SWBATMAN  et  al.  v.  CITY  OF 
DBADWOOD. 

<8npreme  Court  of  South  Dakota.     Dec.  11, 
1896.) 

DsDicATioa  —  Wbat  Constitutes  —  Estoppbl  to 
Recover  Qrocnd  Dedicated. 

1.  A  proposition,  made  by  the  owner  of  prop- 
erty to  a  city,  to  change  the  location  of  a  street 
across  snch  property,  and  its  acceptance  by  the 
city  council,  and  the  makin;;  of  the  proposed 
change,  constitutes  a  dedication  of  the  ground 
occupied  by  the  street  as  relocated. 

2.  M.  purchased  certain  city  property  with 
money  furnished  by  plaintiffs,  but  took  the  title 
to  himself,  and  retained  it  some  two  months, 
before  conveying  it,  with  other  property,  to 
pliiintiffs.  While  he  held  the  title,  and  his  deed 
was  of  record,  on  a  proposition  made  by  him  to 
the  city  council,  he  was  permitted  to  change  the 
location  of  a  street  across  the  property,  the  city 
relinquishing  the  ground  formerly  occupied,  and 
■  large  amonnt  of  money  was  thereafter  ez- 

K ended  by  the  city  in  improving  the  street,  and 
y  others  in  improvements  and  buildings  with 
reference  thereto.  Held,  that  plaintiffs,  having 
delayed  18  months,  after  knowledge  of  the  facts, 
before  notifying  -the  city  of  their  ownership  of 
the  property,  and  that  the  change  in  the  street 
was  unauthorized  by  them,  could  not  recover  the 


ground  dedicated  by  M.  for  the  new  street,  by 
Els  proposition  to  the  city  and  its  acceptance. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  Lorlng  B.  Gaffy,  Judge. 

Action  by  V.  C.  Sweetman  and  Joseph  Og- 
den  against  the  city  of  Dcadwood  to  recover 
ground  used  for  street  purposes.  Judgment 
for  defendant,  and  plaintiffs  appeal.   Afflriued. 

Edwin  Van  Clse,  for  appellants.  W.  G. 
Rice,  for  respondent. 

FULLER,  J.  Based  upon  a  claim  of  own- 
ership, plaintiffs  instituted  this  action  In  eject- 
ment to  recover  from  the  defwidant  a  portion 
of  a  city  lot,  described  in  the  complaint, 
which  Is,  and  has  been,  occupied  and  used  as 
a  part  of  one  of  tbe  public  streets  of  the  dty 
of  Deadwood,  continuously,  since  about  tbe 
15th  day  of  October,  1888.  This  appeal  is 
by  plaintiffs  from  a  judgment  in  favor  of  the 
defendant,  and  from  an  order  OTerruling  a 
motion  for  a  new  trial. 

Tb»  material  facts,  as  found  by  the  court 
and  shown  by  the  evidence,  are,  in  effect,  as 
follows:  On  the  3d  day  of  October,  ISSS, 
John  Treber,  while  a  membw  of  the  city  coun- 
cil, sold,  and,  by  a  grant,  bargain,  and  sale 
deed,  ctmtahiing  tbe  usual  and  statutory  cove- 
nants, conveyed  the  property  In  question  ta 
James  K.  P.  Miller,  who  thereupon  paid  the 
consideration  named  tbereln,  and  caiHed  said 
deed  to  be  recorded  In  the  office  of  the  regis- 
ter of  deeds.  On  the  15th  day  of  tbe  same 
month  Miller  submitted  to,  and  the  dty  coun- 
cil accepted,  a  written  proposition,  by  which 
he  was  permitted,  at  his  own  expense,  to 
straighten  the  street  upon  which  the  lot  in 
dispute  was  situated,  and  thereby  change  the 
same,  so  as  to  Include  within  its  limits  the 
triangular  portion  of  said  lot  here  in  contro- 
versy, and  necessitate  'the  relinquishment  by 
the  city  of  an  equal  amount  of  land,  of  sim- 
ilar shape,  upon  the  opposite  side  of  the 
street,  which  at  the  time  constituted  a  por- 
tion thereof.  Thereafter,  and  on  the  14Qi 
day  of  December  fc^owing,  Miller  executed 
and  delivered  to  appellants  a  warranty  deed 
to  certahi  lots  In  the  city  of  Deadwood,  In- 
cluding the  land  In  controversy,  and  said  deed 
was  duly  recorded  on  the  ITth  day  of  that 
month.  It  appears,  from  tbe  evidence,  that 
Mr.  Miller  submitted  to  appellants,  who  were 
residents  of  a  distant  state,  an  offer,  hi  writ- 
ing, and  by  letter,  to  sell  the  land  In  contro- 
versy, together  with  other  property  adjacent 
thereto,  and  that  an  agreement  to  purchase 
the  same  was  made  and  entered  Into,  October 
1,  1888,  Miller  being  at  the  time  authorized  to 
draw  on  one  of  the  appellants  for  tlie  stipulat- 
ed purchase  price.  Ooucemlng  the  matter, 
Mr.  Sweatman  testified,  in  part,  as  follows: 
"The  draft  for  this  especial  piece  of  property 
was  paid  on  the  9th  of  October,  1888.  •  •  • 
We  authorized  him  [Miller]  to  draw  on  us 
for  the  purchase  price,  as  he  might  need  the 
money.  Mr.  Miller,  in  pursuance  of  these 
instructions,  forwarded  a  draft  to  me  for 
$7,600.    •    •    •    We  were  to  have  a  deod  for 
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thla  lot  aa  soon  as  Mr.  Miller  could  prepare 
it."  Both  appeUants  testified  that  Millei-  had 
no  authority  from  either  of  them  to  dispose  of 
the  land  In  controversy,  and  that  they  were 
never  advised  of  what  had  Xieea  done  until 
some  time  in  the  month  of  May,  1S80,  abont 
which  date  Mr.  Ogden  visited  Deadwood,  ex- 
amined the  property,  and  severely  criticised 
Mr.  Miller  for  his  conduct  relative  to  the  use 
to  which  the  land  in  controversy  had  been 
devoted.  After  the  death  of  Mr.  Miller,  and 
on  the  16th  day  of  November,  1891,  Mr.  Og- 
den appeared  before  the  city  cotmcil  of  Dead- 
wood,  for  the  first  time,  and  made  a  statement 
that  Miller's  action  was  entirely  unauthorized, 
and  thereupon  a  committee  was  appointed  by 
tlie  city  council  t»  investigate  the  matter  and 
malte  a  report  While  $3,700  waa  the  consid- 
eration agreed  upon  and  paid  by  appellants 
to  Miller  for  the  lot,  a  portion  of  which  la  in 
controversy,  and  for  which  Miller  made  a 
draft,  dated  Deadwood,  October  3,  1888,  and 
which  was  paid  by  appellants  on  the  9th  day 
of  the  same  month,  it  is  evident  the  Dead- 
wvod  bank  through  which  the  business  was 
transacted  advanced  to  Miller  on  said  draft, 
and  at  the  time  the  same  was  drawn,  the 
amount  thereof,  $2,000  of  which  MiUer  there- 
upon paid  to  Trebcr  in  full  consideration  for 
said  lot,  and  a  deed  from  Treber  to  Miller, 
containing  a  recital  of  such  consideration,  was, 
upon  said  3d  day  of  October,  1888,  ffled  in 
the  office  of  the  register  of  deeds,  where  It 
remained  of  record  at  the  time  Miller's  ex- 
press dedication  was  made  and  accepted  by 
the  city  council,  and  while  work  was  being 
done  upon  the  street  by  Miller,  pursuant  to 
his  proposal,  in  order  to  prepare  the  same,  as 
thus  changed,  for  use  as  a  public  thorough- 
tare.  Durhig  all  this  time,  and  from  the  3d 
day  of  October  to  the  14th  day  of  December, 
appellants  liad  constructive  notice,  and  ever 
afterwards  actual  notice,  that  MiUer  had  paid 
$2,000.  instead  of  $3,700,  of  this  money  fttr 
the  lot  had  taken  title  in  himself,  and  had 
conveyed  said  property  to  them,  at  an  appar- 
ent profit  of  $1,700.  Immediately  after  the 
15tb  day  of  October,  1888,  and  more  than  00 
days  prior  to  his  deed  to  appellants.  Miller  re- 
moved certain  buildings  from  the  ground  as 
part  consideration  for.  and  in  conformity 
with,  the  terms  of  his  dedication,  apparently 
undef  the  direction  of  the  city  engineer,  and 
began  to  perform  work  and  expend  money  in 
preparing  the  street,  as  changed,  for  the  use 
of  the  public,  and  in  building  a  street-car 
track  thereon.  The  city  had  also,  in  accept- 
ing the  proposition,  vacated  and  relinquished 
all  right  to  a  similar  tract  upon  the  opposite 
side  of  the  street,  which  had  tlieretofore  con- 
stituted a  part  thereof;  and.  later,  the  city 
coimcil  was  obliged  to  pay  damages  to  the 
owner  of  contiguous  property,  occasioned  by 
the  change  In  the  street  already  eftected  and 
in  use  by  the  pubUc.  Long  before  the  city 
conncll  or  any  member  thereof  had  notice  of 
appelhmts'  claim,  the  street,  as  changed,  was 
octniplud  in  part  by  a  street-car  line;   a  loco- 


motive railway  passenger  depot  had  been 
erected  thereon  with  reference  to  the  street  as 
thus  established;  and  the  city  had  expended 
a  large  amount  of  money  in  keephig  the  street 
in  repair,  In  adjusting  its  system  of  water- 
works thereto,  and  in  constructing  an  iroo 
bridge  thereon. 

It  Is  obvious  that  appellants,  by  permitting 
Miller  to  take  the  deed  in  his  own  name,  and 
hold  the  record  title  for  months  before  con- 
veying the  property  to  them,  made  the 
injury  occasioned  by  Miller's  acts  possible. 
Moreover,  their  delay  until  Miller  had  died, 
and  one  year  and  six  months  after  visiting 
the  city  for  the  express  purpose  of  seeing 
what  had  been  done,  but  without  notifying 
the  city  council  in  any  manner,  at  that  time, 
of  the  claim  they  now  make,  evidences,  when 
considered  with  other  circumstances,  a  lack 
of  diligence  upon  the  part  of  appellants  which 
is  worthy  of  notice.  As  the  street  was  deed- 
ed over  to  the  city,  and  Miller's  motive  and 
intent  to  expressly  alienate,  set  apart,  and 
dedicate  the  land  in  controversy  to  the  use 
of  the  public  for  street  purposes  is  so  clearly 
ascertainable  from  his  proposition  in  writing, 
■Igned  and  submitted  to,  and  in  due  form  ac 
cepted  by,  the  dty  authorities,  it  would  serve 
no  good  purpose  to  reproduce  at  length  said 
proposition  and  the  record  made  by  the  city 
council  with  reference  thereto.  Say  the  Elli- 
otts, in  their  excellent  treatise  (Elliott  Roads 
&  S.  pp.  90,  91):  "It  is  not  essential  to  the 
validity  of  an  express  dedication  that  there 
should  be  any  precise  form  of  words  used, 
nor  that  there  should  be  any  written  instru- 
ment. Any  language,  and  any  instrument 
indicating  an  intent  to  set  apart  the  land  for 
the  public  use,  would  bind  the  donor  from 
the  time  of  the  acceptance  by  the  public." 
The  property  In  dispute  is  situated  upon  Lee 
street,  and  a  plat  showing  that  fact,  together 
with  the  location  of  various  other  lots  upon 
that  street  to  be  affected  by  the  proposed 
change,  was  prepared  by  Miller  and  submit- 
ted to  the  city  council  with  his  proposition, 
which  contains  the  following:  "I  represent 
the  owners  of  all  the  property  on  both  sides 
of  Lee  street  east  of  the  bridge,  excepting 
the  brick  building  commonly  known  as  the 
'Times  Building.'  "  And  counsel  for  appel- 
lants contends  that  this  recital  was  amply 
suificient  to  charge  the  city  with  notice  that 
appellants  were  the  owners  of  the  property, 
and  that  they  were  dealing  with  Mr.  Miller 
as  appellants'  agent  merely.  Viewed  in  the 
light  of  the  fact  that  Miller  had  but  recently 
purchased  the  property  from  Treber,  a  mem- 
ber of  the  council  present  and  acting,  and 
had  paid  for  it,  and  taken  the  title  in  his 
own  name,  and  placed  the  deed  of  record, 
the  foregoing  statement  Is,  in  our  opinion, 
scarcely  sufficient  to  charge  respondent  with 
notice,  or  excite  a  suspicion  that  Miller  was 
not  what  appellants  had  enabled  him  to  ap- 
pear to  be,  namely,  the  absolute  and  unquali- 
fied owner  of  the  property.  Aa  against  the 
assertion  of  title  by  apparent  strangers  out 
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of  posseflBton,  who  bave  fomiabed  to  ajtother 
the  purchase  price  of  real  property,  and  suf- 
fered the  Utter  to  carry  on  all  negotiaUons 
in  his  otni  name,  to  take  and  h<AA  title  in 
himself,  and  exercise  aU  the  rights  of  an  ab- 
solute owner  of  the  fee,  municipal  authorities 
are  In  the  attitude  of  a  bona  fide  purchaser, 
when  they  have  honestly,  In  good  faith,  and 
without  actual  or  constructire  notice  of  an 
adverse  claim,  right,  or  equity,  accented  on 
behalf  of  the  city,  from  the  grantee  thus 
named  in  the  deed  of  record,  a  portion  of  the 
land  described  therein,  dedicated  by  such  os- 
tensible owner  to  tbe  use  of  the  municipality 
as  a  public  street,  and  have,  in  consideration 
therefor,  and  In  connection  therewith,  ex- 
pended money,  performed  acts,  and  surren- 
dered Taluable  rights,  by  which  the  city  would 
be  placed  in  a  worse  position  should  the  dedi- 
cation be  afterwards  vacated  and  set  aslde^ 
The  transaction  has  all  the  essential  elements 
of  a  bona  fide  purchase,  to  wit,  the  presene« 
of  good  faith,  the  absence  of  notice,  and  a 
valuable  consideration.  2  Pom.  Bq.  Jur.  745; 
Webb,  Record  TiUes,  2fXi.  One  at  the  max- 
ims of  the  law  is  tliat,  if  one  of  two  innocent 
parties  must  suffer  by  the  act  of  a  third,  he 
who  enables  the  third  to  occasion  the  loss, 
must  sustain  It;  and  this  maxim,  Prof.  Pom- 
eroy  says,  constitutes  the  bed  roclc  of  the 
doctrine  of  equitable  estoppel.  Comp.  Laws, 
{  4730;  2  Herm.  Estop.  1222.  Appellants' 
claim  is  based  upon  a  deed  directly  from  Mil- 
ler, executed  more  than  two  months  after 
they  had  accepted  his  offer  to  sell,  paid  lilm 
the  stipulated  purchase  price,  with  the  tacit 
understanding  that  the  property  would  be 
conveyed  to  them  whenever  it  was  conven- 
ient for  said  Miller  to  prepare  a  deed.  Upon 
the  faith  of  appearances,  for  which  appellants 
were  wholly  responsible,  the  city  authorities 
were  justified  in  dealing  with  Mr.  Miller  as 
the  absolute  owner,  or,  at  least,  an  interested 
person,  having  full  authority  to  make  the 
dedication  complained  of;  and  they  cannot, 
in  good  conscience,  though  innocent  of  moral 
turpitude,  be  permitted  to  thus  tardily  repudi- 
ate his  acts,  to  the  great  detriment  of  re- 
spondent BUlott  Roads  &  S.  p.  97;  Brown 
V.  Manning,  6  Ohio,  298;  2  Herm.  Estop,  p. 
1280.  A  deliberate  consideration  of  all  the 
questions  presented  by  the  record 'and  dis- 
cussed by  counsel  leads  us  to  the  conclusion 
that  no  reversible  error  occurred  at  the  trial 
in  the  court  below.  The  Judgment  appealed 
from  Is  therefore  affirmed. 


In  re  RINGROSB. 

(Supreme  Court  of  South  Dakota.     Nov.  80, 
1896.) 

SUPRBMS  COUBT— ORIOISAL    JURISDICTIOK  —  MiJI- 
OAMDS. 

The  supreme  court  will  not  assume  oriKiual 
jurisdiction  of  mamlnmus  proceeding  to  compel 
the  board  of  canvaspers  to  reconvene  and  recan- 
Taas  the  votes,  nuless  some  reason  is  shown 


why  tlie  appUcatikm  was  not  made  to  the  circait 

court 

Original  ap^catioa,  on  the  part  of  P.  M. 
Ringrose,  against  F.  C  Hedser  and  others, 
for  a  writ  of  mandamus.    Denied. 

H.  H.  Potter,  for  petitioiier. 

CORSON,  P.  J.  This  is  an  application  to 
this  court  for  a  peremptory  writ  of  manda- 
mus, directed  to  the  board  of  election  can- 
vassers of  Brown  county,  commanding  tbat 
board  to  reconvene  and  reeanvass  the  votes 
of  said  county,  and  to  include  in  an  amended 
abstract  the  votes  cast  in  the  precinct  of  One- 
ota,  in  said  county,  in  which  it  Is  claimed  24 
TOtes  were  cast  for  the  petitionee,  as  presi- 
dential etectov,  and  which  said  vote  the  said 
Ijoard  of  canvassers  wrongfully  and  illegal- 
ly failed  to  indnde  in  the  abstract  of  votes 
made  by  said  board;  that  the  result  of  said 
vote  of  said  Oneota  precinct,  if  canvassed, 
would  give  to  the  petitioner  a  majority  of  IB 
votes  over  his  competitor  for  the  same  office 
in  that  precinct  The  affidavit  states  that 
said  Ringrose  is  a  resident  and  legal  voter  of 
said  Brown  county,  and  contains  the  usual 
statement  of  the  holding  of  an  election  on 
November  3,  1898,  and  that  the  peUtkmer  wss 
a  candidate  for  presidential  elector,  and  con- 
dudes  as  fallows:  "And  the  said  F.  a  Hed- 
ger,  county  auditor,  as  aforesaid,  and  memb^ 
of  said  canvassing  board,  has  prepared  an  ab- 
stract of  the  votes  cast  for  the  candidates  for 
presidential  elector,  as  aforesaid,  in  accord- 
ance with  said  canvass,  and  has  omitted  from 
said  abstract  all  the  votes  cast  in  said  Oneota 
precinct  as  aforesaid;  and  in  the  conn  ting  of 
said  votes  by  the  board  of  county  canvassers, 
and  in  making  an  abstract  thereof,  affiant 
will  be  deprived  of  the  benefit  of  said  votes 
cast  for  him  In  said  Oneota  precinct  unless 
the  said  canvassing  board  is  ordered  and  cxmx- 
pelled  by  a  writ  of  mandamus  to  reassemble, 
and  count  said  votes  cast  In  said  Oneota  pre- 
cinct, and  make  abstract  thereof,  as  afore- 
said, and  fCH-ward  a  correct  abstract  of  the 
votes  cast  tn  said  Brown  county  to  the  secre- 
tary of  state  of  South  Dakota.  That  said 
canvassing  board  has  adjourned  sine  die.  Tliat 
said  county  auditor  has  or  is  about  to  forward 
to  the  secretary  of  state  a  copy  of-  said  al>- 
stract  of  votes,  not  including  the  votes  of  said 
Oneota  precinct"  The  affidavit  does  not  state 
that  if  said  votes  cast  in  the  Oneota  precinct 
are  counted  and  included  in  an  amended  ab- 
stract, they  will  1b  any  manner  affect  the  re- 
sult of  the  election,  nor  does  the  petitioner  as- 
sign any  reason  wliy  the  iH>pIicaUon  is  not 
made  to  the  circuit  court  in  and  for  said  Brown 
county;  and  tlie  proceeding  is  not  iustituted 
by  the  authority  of  tlie  attorney  general,  in 
behalf  of  the  state. 

The  facts  as  presented  are  not  such  as  to 
call  into  exercise  the  original  jurisdiction  of 
this  comt,  and  we  must  therefore  decline  to 
exercise  such  jurisdiction.  This  court,  in 
Bveritt  V.  Board,  1  S.  D.  365,  47  N.  W.  296, 
lays  down  some  general  rules  that  would  gar- 
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em  this  court  !■  the  exercise  of  Its  original 
Jmrisdictlon;  and  a  further  discussion  of  that 
question  does  not  seem  to  be  required  at  this 
time,  as  the  facts  stated  In  the  atfidavlt  do 
not  bring  this  application  within  any  of  the 
rules  therein  laid  down,  calling  for  tlie  exer- 
cise of  such  original  Jurisdiction.  The  appli- 
cation is  thertfore  denied. 


NOVOTNY  T.  DANFORTH  et  al. 
(Sapreme  Court  of  South  Dalu>ta.     Dec.  18, 
189&) 
Costs  o:<  Aptbal. 
▲n  appellee  successful  oo  appeal  is  entitled 
to  have  Inclnded,   in   costs   allowed   him,   the 
amount  paid  by  him  to  the  official  stenographer 
for  a  transOTipt  of  the  eykleiice  on  the  trial, 
which,  by  reason  of  the  insnfficienc?  of  appel- 
lant's bill  of  exceptions,  was  required  to  per- 
fect the  record  on  appeal. 

Actloa  hgr  John  NoYotny  against  James  A 
Danforth  and  others.  Judgment  for  defendaius 
was  affirmed  (68  &  W.  749)  on  appeal.  Ap- 
peal bg  plaintiff  from  tawtloft  of  costs.  Af- 
tlrmed. 

R.  B.  Tripp,  for  appellant.  Frendi  &  Orria, 
for  respondents. 

FULLER,  J.  The  only  qneatioB  presented  hf 
this  appeal  from  the  derk's  taxation  of  coats  ia 
whether  respcmdmts  are  oitltled  t»  haye  aSow- 
<>d.  as  taxable  costs,  an  Item  of  $115,  which 
they  actually  disbursed  to  the  official  stenog- 
rapher fbr  a  transcript  of  the  evidence  addaced 
at  the  trial,  and  made  a  part  of  tlie  bin  of  ex- 
ceptions,  aa  finally  selected  by  the  eonrt  bdow. 
It  is  undisputed  tliat  'Nearly  all  of  appellant's 
proposed  statement  or  bill  of  exceptions  was  i^ 
jected,  and  all  of  respondents'  proposed  amend- 
ments to  said  bin  were  allowed;  and  that  no 
statement  or  bill  of  exceptions  showing  all  eri- 
dence  necessary  to  explain  appellant's  aaslgn- 
mmts  of  error  covld  have  been  made  or  settled 
by  the  trial  coort  without  a  transcript  of  tlie 
evidence  and  proceedings  upon  the  trial  of  said 
action;  and  that  said  Item  of  $115  is  an  actual 
expense  Inrarred  and  paid  in  p»fecting  the  ree^ 
ord  opon  wtiich  the  appeal  in  snid  action  was 
taken  to  the  siTpreme  coort."  In  Ellis  v.  Walt, 
4  a  D.  5M,  57  N.  W.  232,  this  conrt  held  that 
"a  respondent  snecessftd  tn  this  conrt  is  enti- 
tled to  hare  allowed  him,  as  taxable  coats,  the 
amount  properly  paid  for  stenographer's  tiaa- 
scrlpt,  when  such  expense  on  bis  part  is  shown 
to  have  been  necessary."  As  tlie  transcript  was 
necessary,  the  rale  above  annouBced  Is  decisive- 
ly apirilcable;  and  the  taxation  of  costs,  aa 
made  and  entered  by  the  cleric,  is  approved. 


STATE  V.  CASEY. 

(Supreme  Conrt  of  South  Dalcota.     Dec.  23, 

1806.) 

JUDOMBNT — By  DsriDLT — Vacatios. 
It  is  not  a  sufficient  Kroond  for  opening  a 
default  judgment  that  defendant  "was  inform- 


ed *  *  *  tiiat  there  was  no  need  of  going 
to  expense  to  employ  an  attorney,  for  they  could 
not  get  judgment  against  him." 

Appeal  from  circuit  court.  Lake  county;  Jo- 
seph W.  Jones,  Judge. 

Proceedings  by  the  state  against  Den  Casey 
under  the  laws  relating  to  intoxicating  liquore. 
From  an  order  vacating  a  judgment  by  de- 
fault, with  leave  to  defendant  to  answer, 
plaintiff  appeals.     Reversed. 

Oscar  O.  Murray,  for  the  State. 

HA^^BY,  J.  naintiff  appeals  from  an  or- 
doc  vacating  a  JudcneBt,  and  allowing  de- 
fendant to  answer,  in  an  action  brought  to 
abate  a  common  nuisance,  under  the  law  re- 
lating to  Intoxicating  liquors.  Personal  serv- 
ice was  made  February  1,  1896,  in  Lake  coun- 
ty, where  the  nuisance  existed  and  defendant 
resided.  He  did  not  appear.  Judgment  was 
rendered.  Special  execution  issued.  The 
nuisance  was  abated,  and  the  premises  were 
closed  by  the  sheriff,  March  10th.  May  1st 
defendant's  motion  to  vacate  the  Judgmait 
was  d«iied.  May  lUtb  he  again,  moved  to 
have  the  judgment  vacated,  with  leaive  to  de- 
feud,  which  was  grouted,  and  plaintiff  appeal- 
ed. 

The  purpose  and  grounds  of  the  flrst  motloD 
do  not  appear  In  the  abstract.  It  wUl  be  pre- 
sumed that  they  were  not  such  as  to  preclude 
defendant  from  making  the  second.  If  they 
were  of  a  dlfTerent  nature,  tlie  decision  of  one 
was  not  decisive  of  the  other.  Weber  v. 
Tschetter,  1  8.  D.  205,  46  N.  W.  201. 

The  second  motion  was  made  on  the  record, 
a  proposed  answer,  which  was,  In  effect,  a 
general  denial,  and  an  affidavit  of  defend- 
ant, wherein  he  states  that  personal  service 
of  the  snmmons,  affidavit,  order  of  iqjtmctitn, 
and  search  warrant  was  made  Februaiy  1. 
1896;  that,  when  the  search  was  made,  no 
Intoxicating  liquor  was  found  on  the  premises; 
that  he  "did  not  appear  and  answer  In  said 
action,  for  the  reason  that  he  was  Informed 
that,  where  the  officer  makiug  the  search  did 
not  find  any  tntoxicating  liquota,  the  action 
abated,  and  that  there  was  no  need  of  going, 
to  expense  to  employ  an  attorney,  for  they 
could  not  get  judgment  against  him;  that, 
had  lie  known  that  judgment  would  or  could 
be  entered  against  him  If  he  did  not  appear  in 
said  action,  he  should  have  appeared  and  de- 
fended therein."  No  question  is  made  as  to 
the  regularity  of  the  proceedings  before  and 
afler  entry  of  Judgment.  The  foregoing  state- 
ments of  defendant  are  the  only  reasons  given 
for  asking  to  have  the  Judgment  vacated. 
Unless  defendant's  neglect  was  excusable, 
the  court  was  not  Justified  in  sustaining  his 
motion.  Conq^.  I^aws,  |  4939;  Pettlgrew  v. 
aty  of  Sioux  Falls  (S.  D.)  60  N.  W.  27. 
There  was  no  dispute  concerning  facta.  The 
only  excuse  offered  is  tliat  defendant  was  in- 
formed ttiat  an  answer  was  unnecessary- 
From  whom  this  remarkable  information  wax 
received  is  not  shown.  It  does  not  appear 
that    defendant    ia  unacquainted    with     thi* 
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laws,  language,  and  customs  of  the  country. 
It  must  be  presumed  he  possesses  ordtnaiy 
Intelligence.  If  so,  his  reason  for  neglecting 
Ibis  imirartant  litigation  is  not  entitled  to 
the  slightest  consideration.  It  is  no  excuse 
whatever.  Excusable  neglect  may  not  be 
easily  defined.  It  would  be  impossible  to 
formulate  a  rule  applicable  to  all  cases. 
Each  must  be  decided  upon  its  own  peculiar 
facts;  and  this  court  will  not  reverse  the  de- 
cision of  the  lower  court  except  when  it  ap- 
pears palpably  without  excuse.  Sucb  is  this 
case.  The  order  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 


STATE  V.  WALKER. 
(Supreme  Court  of  South  Dakota.     Dec.  23, 
1896.) 
Criminal  Law— Appeal  from  Justicr— Defend- 
ant CANNOT  BB  Third  without  a  Complaint. 

1.  A  defendant  la  entitled,  on  appeal  from  a 
conviction  before  a  justice  on  questions  of  both 
law  and  fact,  to  have  all  papers  filed  in  the 
cause  transmitted  to  the  circuit  court  (Comp. 
Laws,  §  G182),  and  to  the  benefit  of  all  legal 
questions  raised  on  the  pleadings  in  the  justice 
court. 

2.  The  sworn  complaint  required  in  all  prose- 
cutions before  a  justice  (Comp.  Laws,  §  6147) 
Is  jurisdictional  in  all  stages  of  the  prosecution, 
and  a  defendant  cannot  be  tried  in  the  circuit 
court  on  an  appeal  on  questions  of  both  law  and 
fact,  unless  such  complaint  has  been  certified 
up  by  the  justice. 

Error  to  ctecult  court,  Brule  county;  Frank 
B.  Smith,  Judge. 

William  Walker  was  convicted  of  a  misde- 
meanor in  the  circuit  court  on  an  appeal  from 
justice  court,  and  prosecutes  error.     Revei-scd. 

S.  H.  Wright,  for  plaintiff  in  error.  Ooe  1. 
Crawford,  Atty.  Oen.,  for  the  State. 

FULLER,  J.  It  appears  tbat  plaintifT  in 
error  was  charged  in  Justice  court  with  the 
misdemeanor  created  and  defined  by  sec- 
tion 1  of  diapter  140  of  the  I^aws  of  1890, 
relating  to  trespass  on  school  and  public 
lands,  and  providing  that  upon  conviction  the 
offender  "shall  be  punished  by  a  fine  of  not 
less  than  $25.00  or  more  than  $100.00,  or  im- 
prisonment In  the  county  jail  for  a  period  of 
thirty  days,  or  both,  in  the  judgment  of  the 
court."  The  accused,  being  convicted  of  the 
offense  as  charged,  appealed  to  the  circuit 
court,  where  he  was  again  found  guilty,  and 
the  case  comes  here  on  writ  of  error. 

The  Information  or  sworn  complaint,  to 
which  plaintiff  In  error  entered  in  Justice  court 
the  plea  of  not  guilty,  and  upon  which  be  was 
there  tried  and  convicted,  is  not  before  us, 
nor  waa  it  transmitted  by  the  Justice  on  ap- 
peal; but  the  accused,  over  a  valid  objection, 
was  tried,  convicted,  and  sentenced  In  circuit 
court  upon  a  transcnpt  of  the  Justice's  do<^et, 
stating  that  the  prosecution  waa  commenced 
by  a  complaint  on  oath,  and  purporting  to 
give  a  synopsis  tbereof,  containing  a  recital. 


as  to  the  time,  place,  and  nature  of  the  of- 
fense charged.     As  the  complaint  la  no  part 
of  the  docket  which  a  Justice  of  the  peace  is 
required  to  keep,  and  the  acctised  is  entitled, 
under  section  6182  of  the  Compiled  Laws,  to 
have,  on  appeal  to  the  cbxult  court  veoa  Ques- 
tions of  both  law  and  fact,   the  benetii    of 
all  legal  objections  raised  in  Justice  court  to 
the  pleadings    therein,  which  must  be  trans- 
mitted to  the  circuit  court,  together  with  a 
certified  copy  of  the  Justice's  docket,  the  ques- 
tion now  presented  is  divested  of  all  points 
which  involve  an  appeal  to  the  circuit  court, 
and  trial  de  novo,  upon  an  authenticated  «xpy 
of  that  sworn  complaint,  without  which  no 
criminal  proceeding  can  be  lawfully  initiated 
before  a  Justice  of  the  peace.     (>>mp.  Laws, 
{   0147.     To   the   complaint   in  Justice  court 
plaintiff  in  error  Interposed  a  demurrer  on  the 
ground  that  the  same  did  not  state  facts  suf- 
ficient to  constitute  a  public  offense,  and  was 
entitled  to  have  an  order  of  the  Justice  over- 
ruling said  demiurer  reviewed  In  circuit  court, 
tvhich,  by  constitutional  and  statutory  law, 
is  made  an  iutermedlate  appellate  tribunal, 
with  Jurisdiction  to  hear  an(>  determine  all 
questions  raised  in  a  criminal  cause  appealed 
from  a  Justice  of  the  peace.     The  complaint 
in  Justice  court  is  jurisdictional,  and  in  the 
nature  of  an  information  or  Indictment,  and 
the  accuser  must  tiherein  set  forth  "the  offense 
charged,  with  such  particulars  of  time,  place, 
person,  or  property,  as  to  enable  the  defend- 
ant to  imderstand  distinctly  the  character  of 
the  offense  complained  of."     Section  iG147,  su- 
pra.   To  hold  that  a  court,  in  any  stage  of  a 
criminal  prosecution,  may  try  and  convict  a 
defendant,  without  a  semblance  of  such  an 
accusation   as    the    law    expressly    requires, 
would  establish  a  precedent,  unsanctioned  by 
the  statute,  and  at  variance  with  his  rl^t  "to 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  have  a  copy  thereof,"  as 
guarantied  by  section  7  of  article  6  of  the 
constitution  of  this  state.    Although  pladntiC 
hi  error  objected  to  this  unwarranted  proceed- 
ing at  all  stages  of  the  trial  In  circuit  court, 
and  contended  in  support  of  his  demurrer,  and 
in  every  other  lawful  manner,  that  he  stood 
charged  with  no  offense  whatever,  the  court, 
upon  a  verdict  of  guilty,  pronounced  a  sen- 
tence of  Imprisonment  for  25  days  in  the  coun- 
ty jail  hi  default  of  payment  of  $50,  Imposed 
as  a  fine  provided  for  by  statute.     As,  In  the 
absence  of  a  complaint,  no  issues  were  raised, 
and  no  foundation  existed  upon  which  to  base 
a  conviction,  the  Judgment  of  the  trial  court 
must  be  reversed;   and  It  la  so  ordered. 


LAWRENSON  v.  McDONALD,  Sheriff. 

(Supreme  Court  of  South  Dakota.     Dec.  23, 

1896.) 

Sbekiffs — Custodian  or  Attached  Propbrtt— 
Compensation. 
A  custodian  appointed  by  a  sheriff  to  care 
for  horses  attached  by  him  is  entitled  to  •  rea- 
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•onable  compenaatloii  for  the  care,  feed,  and 
■tabling  of  tue  horses  from  the  time  of  his  ap- 
pointment as  custodian  until  notified  of  the  re- 
lease of  the  attachment. 

Appeal  from  circuit  court,  Lawrence  county; 
A.  J.  Plowman,  Judge. 

Action  tay  Job  Lawrenson  against  Edward 
McDonald,  aa  sherlfF,  for  services  as  a  custodian. 
There  waa  a  Judgment  for  plaintiff,  from  which 
defoidant  appeals.    Affirmed. 

Frank  McLaughlin,  for  appellant  Prawley 
A  Laffey,  for  respondent. 

HANEY,  J.  Plaintiff,  a  liveryman,  was  In 
possession  of  certain  horses  owned  by  Skinner 
&  Farnum.  Defendant,  as  sheriff,  called  at 
plaintiff's  stable  with  a  warrant  of  attachment 
against  the  owners.  Not  finding  plaintiff,  he 
delivered  a  notice  of  levy  and  a  writing  ap- 
pointing plaintiff  custodian  of  the  horses  to  a 
person  In  cliarge.  These  papers  were  received 
by  plaintiff  on  the  same  day  they  were  left  at 
the  stable,  and  later  on  that  day  plaintiff  In- 
formed defendant  that  be  bad  received  them. 
The  horses  remained  with  plaintiff  until  after 
be  was  formally  notified  that  the  attachment 
was  released.  He  recovered  Judgment  for  the 
reasonable  value  of  the  care,  feed,  and  stabling 
of  the  horses  from  the  time  of  his  appointment 
aa  custodian  imtll  notified  of  the  release.  The 
only  defense  is  that  defendant  attempted  to 
Doake  a  levy  and  take  poFsesslon  of  the  pr(^)er- 
ty,  but  that  plaintiff  refused  to  surrender  It, 
claiming  a  lien  thereon  for  feed  previously  fur- 
nished the  owners.  In  his  return  on  the  war- 
rant of  attachment,  defendant  certifies  that  he 
executed  it  by  taking  into  liis  possession  the 
property  In  controversy.  The  learned  drcuit 
court  rejected  all  parol  evidence  tending  to  con- 
tradict the  return,  and  charged  the  Jury  that 
defendant  could  not  deny  that  he  got  possession 
by  virtue  of  the  levy.  If  there  was  any  error 
in  these  respects,  it  was  error  without  preju- 
dice, because,  so  far  as  the  contract  between 
plaintiff  and  defendnnt  ia  concerned.  It  is  whcd- 
ly  immaterial  whether  defendant  ever  had  pos- 
session or  not.  The  validity  of  the  levy  is  not 
Involved,  nor  need  we  be  concerned  with  the 
return,  only  so  far  as  It  may  aid  us  In  ascer- 
taining the  ch-cumstances  surrounding  the  par- 
ties. It  is  undisputed  that  plaintiff  was  given 
a  written  appointment  as  custodian.-  It  was 
equivalent  to  a  request  that  he  should  care  for 
the  horses  until  otherwise  directed  by  defend- 
ant He  was  not  concerned  with  the  validity 
of  the  levy.  It  made  no  difference  to  him' 
whether  there  was  any  levy  at  all.  It  was 
an  offer  of  employment  Defendant  might, 
without  any  warrant  of  attachment,  have  sent 
a  note  to  plaintiff,  requesting  him  to  keep  any 
horses  then  in  his  stable,  subject  to  defendant's 
order;  and.  If  plaintiff  had  accepted  the  of- 
fered employment,  and  properly  performed  his 
duties  as  an  employ^,  bis  rights  would  liave 
been  substantially  the  same  as  In  the  case  at 
bar.  Plaintiff  was  given  the  apimintment  as 
custodian,  and  it  was  not  revoked  until  notice 
of  the  release  was  served.    The  only  material 


Issue  of  fact  was  whether  be  accepted  the  ap- 
pointment and  kept  the  horses  as  custodian. 
On  this  Issue  there  Is  eacae  conflict  In  the  evi- 
dence. It  was  submitted  to  the  Jury  under 
proper  histructl(xis.  Their  finding  cannot  be 
disturbed.  The  Judgment  of  the  circuit  court 
Is  affirmed. 


McKE.NNA  V.  WHITTAKER. 

(Sopreme  Court  of  South  DakoU.     Dec.  23, 

1896.) 

Died  Absoldtb  — jIohtgaoe  — Firdiko  or  Fact 
— Review. 
Plaintiff  executed  to  defendant  a  deed  ab- 
solute in  form,  and  received  from  him  $100.  As 
part  of  the  same  transaction,  defendant  ex- 
ecuted a  similar  deed,  which,  by  agreement, 
was  placed  in  escrow,  to  be  delivered  to  plain- 
tiff upon  payment  of  $125  within  60  days.  Pay- 
ment was  not  made,  and  the  escrow  was  deliv- 
ered to  defendant,  and  by  him  destroyed.  HM, 
in  an  action  to  have  the  deeds  adjudged  to  be 
mortgages,  that  the  ultimate  question  of  fact 
which  the  trial  court  should  have  determined 
before  the  supreme  court  could  review  the  deci- 
sion was,  "What  was  the  intention  and  under- 
standing of  the  parties?"  and  that  a  finding  that 
the  deed  from  plaintiff  to  defendant  was  an  ab- 
solute conveyance  was  not  such  a  finding  upon 
such  ultimate  question  of  fact 

Appeal  from  circuit  court,  Lawrence  county; 
A  J.  t'lowman.  Judge. 

Action  by  Hugh  McKenna  against  Thomas 
Whlttaker  to  have  two  deeds  absolute  In  form 
adjudged  to  be  mortgages,  and  a  uecree  per- 
mitting bim  to  redeem  the  property  described 
therein.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Reversed. 

McLaughlin  &  McLangblin,  for  appellant 
6.  C.  Moody  and  W.  S.  Elder,  for  respondent. 

HANEY,  J.  Plaintiff  seeks  to  have  two 
deeds,  absolute  in  form,  adjudged  to  be  mort- 
gages, and  a  decree  permitting  him  to  redeem 
the  property  described  therein.  The  pleadings 
and  proof  concerning  each  are  substantially 
the  same.  Consideration  of  one  will  dispose 
of  both.  It  Is  alleged  In  the  complaint  that 
on  August  18,  1881,  plaintiff  borrowed  of  de- 
fendant $100,  orally  agreeing  to  pay  back  to 
bim  $125  in  60  days  thereafter;  that,  to  secure 
such  loan,  plaintiff  executed  and  ddlvered  to 
defendant  a  mining  deed  of  a  one-tenth  inter- 
est in  a  certain  lode;  that  the  Interest  on  such 
loan  was  Illegal  and  usurious,  being  at  the 
rate  of  12%  per  cent  per  month.  Defendant 
denies  all  the  allegations  of  the  complaint  not 
admitted,  and  alleges  that  plaintiff,  for  the 
consideration  of  $100,  sold  and  conveyed  the 
lode  to  defendant;  that  on  the  same  day,  de- 
fendant made  an  agreement  with  plaintiff  for 
a  conditional  sale  of  the  property,  and  executed 
a  deed  conveying  the  same  to  plaintiff,  which 
was  placed  in  escrow,  to  be  delivered  to  plain- 
tiff at  any  time  within  60  days,  provided  he 
paid  defendant  $12o,  otherwise  to  be  returned 
to  defendant;  that  plaintiff  failed  to  comply 
with  the  terms  of  the  escrow,  in  that  be  failed 
to  pay  defendant  $125;  and  that,  after  the  ex- 
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plration  of  60  days.  It  was  surrendered  to  de- 
fendant, and  was  by  blm  destroyed.  Defend- 
ant furtlier  alleges  thai  the  transaction  was 
not  a  loan  of  money  upon  mortgage  security, 
but  an  agreement  for  a  conditional  sale,  the 
conditions  of  which  were  not  performed  by 
the  plaintiff.  In  its  decision,  the  court  finds 
that  the  deed  executed  and  delivered  by  plain- 
tiff to  defendant  was  an  absolute  conveyance 
of  the  property,  and  that  it  vested  in  defend- 
ant all  the  light,  title,  and  interest  of  plain- 
tiff in  and  to  the  property,  and  concludes,  as 
matter  of  law,  that,  by  reason  of  the  deed, 
defendant  is  the  owner  of  the  property  therein 
described.  Counsel  for  plaintiff  contends  that 
the  evidence  is  Insufficient  to  justify  the  deci- 
sion; further,  that  there  are  no  findings  of 
fart. 

Upon  the  trial  of  a  (xuestlon  of  fact  by  the 
court,  its  decision  must  be  given  hi  writing, 
and  filed  with  the  clerk.  In  giving  the  de- 
eialoa,  the  facts  found  and  conclusions  must 
be  separately  stated.  Laws  1808,  c.  72;  Comp. 
Laws,  I  5067.  This  statute  does  not  contem- 
plate a  TccHiil  of  merely  evidential  facts,  or 
the  language  of  the  pleadings.  It  requires  a 
statement  of  the  ultimate  facts  responsive  to 
the  issues  arising  upon  the  pleadings,— a  find- 
ing upon  each  material  issue  of  fact  Involved 
In  the  action.  Gull  River  Lumber  .Co.  t. 
School-Dist.  No.  30,  1  N.  D.  500,  48  N.  W. 
427;  Anderson  v.  Alseth  (S.  D.)  CO  N.  W.  320; 
Jandt  V.  South,  2  Dak.  46,  47  N.  W.  779. 
Simple  as  the  rule  seems  to  be.  Its  application 
to  particular  cases  frequently  causes  great 
perplexity.  In  many  Instances  it  Is  extremely 
difilcult  to  determine  what  are  "ultimate 
facts,"  as  distinguished  from  evidence,  on  the 
one  hand,  and  conclusions  of  law,  on  the  oth- 
er. Usually,  the  court's  findings  should  sub- 
stantially conform  to  the  allegations  of  the 
pleadings,  but  they  are  not  always  stated  wtth 
accuracy  and  precision.  The  court  should  de- 
termine wliat  material  ultimate  facta  are  at 
issue,  and  make  Its  findings  thereon,  guided 
by  the  same  considerations  which  would  con- 
trol it  In  framing  special  Interrogatories  for  a 
Jury.  Statements  which  would  be  sufficient 
In  a  special  verdict  are  sufltclent  when  made 
by  the  court.  The  case  at  bar  aptly  illustrates 
the  necessity  of  accurate  pleading  and  proper 
findings.  The  following  facts  are  established 
by  the  evidence  beyond  dispute:  Plaintiff  ex- 
ecuted and  delivered  to  defendant  a  deed,  ab- 
solute in  form,  and  received  from  him  $100. 
On  the  same  day,  and  as  part  of  the  same 
transaction,  defendant  executed  a  similar 
deed,  which,  by  agreement  of  the  parties,  was 
placed  in  escrow,  to  be  delivered  to  phUutlff 
upon  payment  of  tl25,  at  any  time  within  60 
days.  Paymeot  was  not  made,  and  the  es- 
crow was  delivered  to  defendant,  by  whom  It 
was  destroyed.  Whether  this  entire  transac- 
tion constituted  a  loan  to  plaintiff  of  $100  for 
(to  days,  with  interest  at  IV/i,  per  cent,  per 
month,  secured  by  hypothecated  realty,  or  a 
conditional  sale  of  such  realty  to  plaintiff,  de- 
pends up<»i  the  Intention  of  the  parties  at  the 


time  the  deeds  were  executed  and  the  money 
was  received  by  plahitiff.  The  real  question 
was  this:  What  was  the  intention  and  under- 
standing of  the  parties?  It  was  a  question  of 
fact  to  be  determined  from  what  was  said  and 
done  by  them  in  the  Ught  of  all  the  attendii^ 
circumstances;  a  question  peculiarly  within 
the  province  of  a  jury  or  trial  court.  Toncli- 
Ing  this  matter  of  intent,  the  evidence  is  con- 
flicting. Until  passed  upon  by  a  court  or 
Jury,  having  an  opportunity  to  see  the  wit- 
nesses, and  properly  weigh  all  tbe  evidence, 
this  court  should  not  be  called  upon  to  pro- 
nounce Judgment  Does  it  appear  from  the 
decislMi  that  the  circuit  court  considered  and 
decided  this  material  issue  of  fact?  We  think 
not,  Its  only  expression  of  opinion  is  to  the 
effect  that  the  deed  from  plaintiff  to  defendant 
was  an  absolute  conveyance,  and  vested  in  de- 
fendant all  tiie  right,  title,  and  Interest  of 
plaintiff  in  and  to  the  property.  Should  we 
hold  tliat  this  declaration  necessarily  includes 
a  finding  upon  the  real  Issue,— the  question  of 
intent,— we  would  have  to  sustain  the  decl^on, 
beeause  we  cannot  say  there  is  a  dear  pre- 
ponderance of  tbe  evidence  agalast  it  Ran- 
dall V.  Burk  Tp.,  4  S.  D.  337,  57  N.  W.  4.  Ev- 
idently, the  deed  from  plaintiff  to  defendant 
was  not,  under  the  drcumstances,  disclosed 
by  the  answer  and  tbe  uncoatmdicted  erri- 
dence,  an  absolute  conveyance.  There  was 
either  a  conditional  sale  from  defendant  to 
Idalntlff,  or  a  loan  secured  by  the  realty. 
There  is  not  enough  In  tbe  decisiim  to  Indicate 
thait  the  only  substantial  issue  Involved  in  tbe 
action  was  passed  upon  by  the  trial  court. 
The  Judgment  must  be  reversed,  and  a  new 
trial  awarded.    It  is  so  wcderad. 


LOCKE3  V.  HUBBARD. 

(Supreme  Coart  of  Sooth  Dakota.     Dee.  11, 
1886.) 

Jtoomest — What  Cokstitotbs — Bntrt  bt  Cibrk 
— bzboction. 

1.  Under  Gomp.  Laws,  g  6102,  provMing  that 
a  judgment  "slisll  be  entered  in  the  judf^ent 
book,"  a  judgment  so  entered  is  tlie  original 
judgment,  and  a  form  of  judgment  signed  by 
the  jndge  is  only  an  order  for  judgement  and 
not  the  judgment  of  the  court. 

2.  Comp.  Laws,  i  5102.  providing  that  the 
judgment  must  be  entered  in  the  judgment  book, 
does  not,  In  effect,  give  authority  to  the  clerk 
to  enter  the  judgment,  as  the  act  of  the  derk  in 
80  entering  the  judgment  is  merely  tlie  clerical 
act  nf  writing  the  judgment  under  the  direction 
of  the  court. 

8.  Where  oral  evidence  of  the  clerk  of  the 
court  is  admitted  without  objection  to  contra- 
dict tbe  recitals  in  an  execution,  it  cannot  Ix 
disregarded  on  appeal. 

4.  tinder  Comp.  Laws,  §  5110,  providing  for 
the  issuance  of  execution  witliin  five  years  aft- 
er entry  of  judgment,  no  execution  can  issue 
until  after  such  entry. 

5.  A  payment  by  a  third  person  to  a  bank  on 
its  delivery  to  him  of  a  note  secured  by  mort- 
gage, on  which  payments  have  been  mode,  bat 
not  indorsed,  which  fact  was  known  to  all  the 
parties  thereto,  is  an  assignment  by  the  bank 
of  the  note,  and  continues  the  lien  In  behalf 
of  the  assignee  for  the  amount  paid  by  him. 
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Appeal  from  Mlnneiiaha  county  court;  B. 
ParUman,  Judge. 

Action  by  C.  W.  Locke  against  C.  W.  Hub- 
bard to  recover  the  Talue  of  goods  converted 
by  defendant.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  motion 
for  a  ne'w  trial,  defendant  appeals.  Be- 
yersed. 


Davis,  Lyon  &  Gates,  for  appellant. 
Klrby,  for  respondent. 


Joe 


CORSON,  P.  J.  This  was  an  action  to  re- 
cover the  value  of  a  stock  of  drugs,  etc.,  al- 
leged to  have  been  converted  by  the  defend- 
ant and  appellant.  The  appellant  Justified 
the  seizure  under  and  by  virtue  of  a  Judg^ 
ment  and  execution  In  the  case  of  Noyes 
Bros.  &  Cutler  against  B.  L.  Havdahl.  The 
plaintiff  claimed  the  right  to  the  possession 
of  the  stock  of  drugs  under  and  by  virtue  of 
a  chattel  mortgage  executed  by  said  Hav- 
dalil  to  one  N.  J.  Deisher,  trustee,  and  by  him 
transferred  to  the  plaintiff,  as  was  alleged  by 
the  pUintlff. 

The  important  question  In  the  case  arises 
on  the  rnltng  of  the  court  in  excluding  the 
Jndgment  and  execution  In  the  action  of 
Noyes  Bros.  &  Cutler  against  Havdahl,  un- 
der which  the  appellant,  as  sheriff  of  Minne- 
haha county,  sought  to  Justify  his  seizure  of 
the  property  in  controversy.  H.  B.  Carle- 
ton,  a  witness  on  the  part  of  the  defendant, 
testified  that  he  was  the  clerk  of  the  circuit 
and  county  court  In  and  for  Minnehaha  coun- 
ty, and  on  cross-examination  he  testified  that 
"the  jndgment  was  entered  on  page  303  of 
the  record  book  on  the  day  It  was  filed,  No- 
vember 20th,  some  time  during  that  day.  It 
was  not  entered  in  the  judgment  book  at  the 
time  the  execution  was  Issued."  The  de- 
fendant then  offered  the  Jndgment  roll  and 
execntion  In  evidence,  to  which  the  counsel 
for  plaintiff  objected,  and  the  same  were  ex- 
cluded, and  defendant  excepted.  The  grounds 
of  the  plaintiff's  objection  are  not  stated  In 
the  abstract,  bat  both  parties  have  argned 
the  case  in  this  court,  upon  the  theory  that 
the  objection  was  made  upon  the  ground  that 
It  appeared  from  tlie  evidence  of  Carleton, 
givMi  Y'thout  objection,  that  no  jndgment 
had  been  entered  In  the  judgment  book  at 
the  time  the  execution  Issued,  and  that  the 
Judgment  and  execution  were  evidently  ex- 
cluded upon  that  ground  by  the  trial  court. 
Tbe  copy  of  the  Jndgment  found  In  the  judg- 
ment roll  is  in  the  usual  form  of  a  default 
Judgment,  and  appears  to  have  been  made 
by  the  court,  and  signed  by  the  circuit  judge 
In  his  official  capacity.  As  no  judgment, 
however,  was  entered  in  the  judgment  book 
at  the  time  the  execution  was  issued,  the  re- 
spondent Insists  that  the  clerk  had  no  au- 
thority to  issue  the  execution,  and  It  was 
therefore  void. 

It  is  contended  by  the  learned  counnel  for 
tbe  appellant  that  the  Judgment,  when  re- 
daced  to  writing,  and  signed  by  the  judge, 
was  ttie  final  determination  of  the  action, 


and  ezecutlon  Issued  thereon  was  a  valid  exe- 
cution, though  no  jndgment  had  been.  In 
fact,  entered  in  the  Judgment  book,  and  that 
the  court,  therefore,  erred  In  excluding  the 
Judgment  roll  and  execution.  The  learned 
counsel  for  the  respondent  contends  that  the 
paper  signed  by  the  judge  was,  In  legal  ef- 
fect, simply  an  order  for  judgment,  and  that 
there  can  lie  in  this  state  no  iegnl  judgment 
until  one  is  entered  in  the  Judgment  book, 
which  will  anthorize  the  Issuance  of  an  exe- 
cution, the  filing  of  a  judgment  roll,  or  the 
docketing  of  the  judgment.  This  Is  an  Im- 
portant question  in  this  state,  and  has  never 
yet  been  passed  upon  by  the  appellate  court 
A  Judgment  is  deifinied  by  section  5024,  Comp. 
Laws,  as  follow;^:  "A  Judgment  Is  the  final 
determination  of  the  rights  of  the  parties 
In  the  action."  It  will  be  observed  that  what 
constitutes  the  evidence  of  such  Judgment, 
or  when  or  how  such  determination  of  the 
rights  of  the  parties  shall  become  effectual 
as  a  judgment.  Is  left  unprovided  for  by  that 
section.  It  defines  a  Jndgment  In  the  lan- 
guage of  most  of  the  text-books  upon  this 
subject.  Section  5095  provides  that  "judg^ 
ment  upon  an  issue  of  law  or  fact  •  •  • 
may  be  entered  by  the  clerk  upon  the  order 
of  the  court  or  the  judge  thereof."  Section 
SlOl  provides  that  "the  clerk  shall  keep, 
among  the  records  of  the  court,  a  book,  for 
the  entry  of  the  judgments,  to  be  called  the 
■•Judgment  book.'  "  Section  5102  provides: 
"The  judgment  shall  be  entered  in  the  judg- 
ment book,  and  sliall  si)eclfy  clearly  the  relief 
granted  or  other  determination  of  the  action." 
It  will  be  noticed  that  no  Judgment  Is  men- 
tloped  which  is  to  be  copied  or  Altered  In  the ' 
judgment  book,  but  that  the  Judgment  shall 
be  entered  by  the  clerk  In  the  Judgment  book. 
Section  5103  provides,  that,  "immediately  aft- 
er entering  the  judgment,"  a  Judgment  roll 
shall  be  made  up,  and  what  It  shall  contain. 
Section  5101  provides  that,  "on  filing  the 
Judgment  roll,"  the  judgment  shall  be  dock- 
eted, etc.  And  section  5110  provides  that 
"the  party  In  whose  favor  judgment  has  here- 
tofore been  or  shall  hereafter  be  given 
•  •  •  may,  at  any  time  within  five  years 
after  the  entry  of  Judgment,  proceed  to  en- 
force the  same  by  execution."  Section  5111 
provides:  "After  the  lapse  of  five  years 
from  the  entry  of  Judgment,"  application  can 
be  made  to  the  court,  etc.  It  will  thus  be 
seen  that  the  judgment  entered  In  the  jndg- 
ntent  book  Is  the  only  judgment  mentioned 
in  the  statute.  What  authority,  therefore, 
has  this  court  to  hold  any  paper  or  iwnrd  a 
Judgment  other  than  the  one  entered  m  tne 
"Judgment  book"?  The  Judgment  there  en- 
tered is  the  orlgrlnal  judgment,  and  the  only 
one  the  law  contemplates.  Undoubtedly,  the 
court,  judge,  or  counsel  may  very  properly 
prepare  a  form  of  Judgment  for  the  clerk  to 
enter,  but  such  paper,  though  signed  by  the 
Judge  or  court.  Is  no  more  the  judgment  of 
the  court  than  the  one  prepared  by  counseL 
It  may  be,  and  prolMibly  would  be  held,  an 
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order  for  Judgment.  If  these  views  are  cor- 
rect, then  It  follows  that  the  execution  was 
Issued  before  the  entry  of  any  Judgment  up- 
on which  It  could  be  based,  and  before  the 
clerk  was  authorized  to  Issue  It,  as  he  Is  only 
authorized  to  Issue  the  execution  at  any  time 
within  five  years  after  the  entry  of  the  Judg- 
ment, but  not  before  such  entry. 

Tlie  counsel  for  the  appellant  have  cited  a 
large  number  of  authorities,  including  both  text 
writers  and  courts,  In  support  of  their  conten- 
tion that  the  Judgment  prepared  and  signed  by 
the  Judge  Is  the  Judgment  of  the  court;  but 
the  statutory  provlsioDS  on  this  subject  are  so 
various  that  these  dedsiona  throw  but  little 
light  upon  the  question,  under  the  peculiar  pro- 
Tlsions  of  our  statute.  The  statutes  of  Min- 
nesota upon  the  subject  of  Judgments  are  very 
nearly,  If  not  Identically,  the  same  as  those  in 
this  state,  and  that  court  has  uniformly  held 
that  there  Is  no  Judgment  in  that  state,  other 
than  the  one  entered  In  the  "Judgment  bool:." 
In  Rockwood  v.  Davenport,  37  Minn.  533,  35 
N.  W.  377,  that  court,  by  Gilflllan,  C.  J.,  says: 
"Gen.  St  1878,  c.  66,  {  273  [Gen.  St.  1S94,  8 
5421],  reads:  'OChe  Judgment  shall  be  entered 
In  the  Judgment  book,  and  specify  clearly  the 
relief  granted,  or  other  determlnatirai  of  the  ac- 
tion.' By  secUon  275  [secUon  5423]  the  clerk  is 
required,  'immediately  after  entering  the  Judg- 
ment,' to  attach  and  file,  as  the  Judgment  roll, 
certain  papers,  among  them  a  copy  of  the  Judg- 
ment. Section  277  [section  5425]  provides  for 
docketing  the  Judgment  'on  filing  the  Juilgment 
roll'  These  acts  follow  in  regular  sequence: 
First,  the  entry  of  the  Judgment;  second,  the 
making  up  and  filing  the  juclgment  roll;  third, 
'  the  docketing.  To  support  either  a  Judgment 
roll  or  docketing,  there  must  be  a  Judgment  en- 
t«%d.  As  this  court  said  in  Williams  v.  Mc- 
Grade,  13  Minn.  40  (Gil.  39):  'If  a  cc^y  of  the 
Judgment  constitutes  a  part  of  the  Judgment 
roll,  the  original  must  exist.'  There  can  be  no 
Judgment  capable  of  tielng  docketed  or  enforced 
in  any  manner  till  it  is  entered  In  the  Judgment 
book.  Until  that  is  done,  it  does  not  matter 
fliat  the  party  is  entitled  to  Judgment  either  by 
default  of  defendant,  or  upon  a  decision  or  di- 
rection of  the  court.  It  has  frequently  been 
decided  that  an  order  or  direction  for  Judgment 
by  the  court,  or  by  a  referee.  Is  not  a  Judg- 
ment, so  that  an  appeal  can  be  taken  from  It. 
That,  to  constitute  a  Judgment,  it  must  be  en- 
tered in  the  Judgment  bock,  as  the  statute  di- 
rects, has  always  been  held  by  this  court 
Brown  v.  Hathaway,  10  Minn.  303  (Gil.  238); 
WiUiams  V.  McGrade,  13  Minn.  46  (Gil.  .I!)); 
Washburn  t.  Sharpe,  15  Minn.  63  (Gil.  43); 
Ilodgins  V.  Heaney,  15  Mina  185  (Gil.  142); 
Thompson  v.  Bickford.  19  Minn.  17  (GIL  1); 
Hunto:  ▼.  Stove  Co.,  31  Minn.  6(6,  18  N.  W. 
046."  The  sniHreme  court  of  Naetb  Dakota, 
construing  the  same  provlsicms  of  the  Code  of 
Civil  Procedure  now  under  consideration,  in  a 
very  exhaustive  opinion,  takes  the  same  view. 
Mr.  Justice  Bartholomew  dissented,  but  upon 
other  points  decided  by  the  majority  of  the 
court    In  re  Weber  (N.  D.)  59  N.  W.  523.   We 


'  find  DO  authority  for  holding  a  different  view 
upon  statutes  containing  similar  provisions,  and 
I  hence  upon  the  weight  of  authority,  as  well  as 
I  upon  our  own  view  of  these  provisions,  we  hold 
I  that  a  Judgment,  within  the  meaning  ot  our 
!  Code,  is  a  Judgment  entered  in  the  Judgment 
I  book;    and,  until  one  is  entered  therein,  there 


is  no  Judgment  upon  which  an  execution  can 
i  be  legally  issued  by  the  clerk. 
I  It  is  further  contended  that  such  a  holding 
has  the  effect  of  giving  authority  to  the  clerk, 
!  and  not  the  court,  to  enter  the  Judgment  But 
this  is  not  so,  fw  the  reason  that.  In  contempla- 
tion of  law,  the  court  enters  the  Judgment  in 
I  the  Judgment  book,  through  its  derk,  who  mere- 
[  ly  performs  the  clerical  act  of  writing  the  Judg- 
'  meut  in  the  Judgntent  book,  under  the  direction 
<rf  the  court. 
It  la  further  contended  by  appellant  that  the 
I  practice  in  this  state  has  been  to  regard  the 
I  Judgment  signed  by  the  court  and  filed,  as  the 
Judgment  In  the  case,  and  that  a  decision  at 
this  time  will  unsettle  titles  to  property  sold 
,  upon  execution.  While  a  court,  in  making  its 
decision,  cannot  look  to  consequences  beyond 
the  case  before  It,  we  apprehend  ho  such  result 
as  counsel  suggests  would  follow,  for  the  rea- 
scHi  that  evidence  aliunde  the  record  could  not 
properly  be  admitted  in  a  collateral  proceed- 
ing, if  objected  to  on  the  trial,  and  the  presump- 
tion that  the  clerk  had  performed  his  duty  would 
prevail  imless  otherwise  clearly  shown  by  the 
record.  In  the  execution  issued  In  this  case, 
the  clerk  recites  that  "whereas,  on  the  19th  day 
of  November,  1895,  *  •  •  plaintiffs  recov- 
ered a  judgment  in  the  circuit  court,"  etc.;  "and 
whereas,  the  Judgment  tM  •  •  •  was  filed 
in  the  oflSoe  of  the  cleric  *  *  *  on  the  20th 
day  of  November,  1895,  and  the  said  Judgment 
was  docketed  .♦  *  •  on  the  20th  day  of  No- 
vember, 1895."  Ab  no  Judgment  can  be  said  to 
be  recovered  until  It  is  properly  entered  in  the 
Judgment  book,  and  no  Judgment  roll  filed  until 
such  Judgment  is  entered,  the  court  would  have 
been  authorized  to  presume  that  the  Judgment 
was  properly  entered  before  execution  was  is- 
sued; and  In  a  collateral  proceeding  the  oral 
evidence  of  the  derk  would  be  incompetent.  If 
prt^rly  objected  to,  to  owtradlct  the  recitals 
in  the  execution.  But  in  the  case  at  tjar  such 
evidence  was  admitted  withont  objection,  and 
hence  this  court  cannot  disregard  it  on  this 
appeal.  Upon  the  evidence  as  admitted,  the 
court  ruled  correctly  In  excluding  the  execution, 
as  there  was  no  Judgment  autborizing  Its  issue 
at  the  time  It  was  issued.  Comp.  Lavrs,  {  5110. 
At  the  conclusion  of  aU  the  evidence,  the 
plaintiff  requested  the  court  to  direct  a  ver- 
dict for  the  full  amount  appearing  to  be  due 
upon  the  note,  upon  the  following  grounds: 
"(1)  That  the  undisputed  evidence  shows  the 
value  of  the  property  converted  to  be  four 
hundred  and  fifty-nine  dollars  and  fifty  cents. 
(2)  That  no  Justification  or  mitigating  cir- 
cumstances were  shown  by  the  defendant 
and  the  amount  of  the  property  converted  con- 
fessedly is  In  excess  of  the  amount  claimed 
by  the  plaintiff."    The  defendant  also  moved 
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tbe  court  to  direct  a  verdict  for  the  defend- 
ant, upon  tbe  following  grounds:  "(1)  Because 
the  mortgage  was  void  as  to  the  creditors  of 
the  mortgagor,  because  be  was  allowed  to 
deal  with  tbe  property  for  bis  own  use,  by 
selling  and  converting  tbe  proceeds  of  sale 
to  bis  own  use,  and  not  accounting  for  them 
upon  the  mortgage,  wblcb  fact  was  known  to 
the  holders  of  the  mortgage,  both  before  tbe 
payment  to  tbe  hauak.  and  subsequent.  (2)  If 
It  was  fraudulent  In  part  by  allowing  tbe 
mortgagor  to  sell  goods  in  tbe  ordinary  course 
of  business,  and  appropriate  to  bis  own  use 
the  proceeds  of  sale,  it  was  thereby  wrong, 
fraudulent,  and  void  as  to  his  creditors,  as 
to  all  the  property  covered  by  tbe  mortgage. 
(3)  Tbe  debt  for  which  tbe  note  and  mort- 
gage were  given  as  collateral  security  was 
fully  paid  and  discharged,  and  thereby  the 
note  and  mortgage  became  extinguished,  and 
could  not  afterwards  be  revived  by  any  sub- 
sequent agreement  or  acts  of  tbe  mortgagor 
with  other  parties.  ^4)  Tbe  indebtedness  to 
tbe  plaintiff,  Locke,  was  an  entirely  new  and 
different  indebtedness  from  the  one  for  which 
the  note  and  mortgage  were  originally  given 
as  collateral,  and  between  different  parties; 
and  the  mortgage  could  not  be  revived  to 
secure  that  Indebtedness  between  these  dif- 
ferent parties.  (5)  If  the  mortgage  and  note 
were  reissued,  they  could  not  relate  back  and 
have  any  validity  against  intervening  inter- 
ests. (6)  If  reissued,  it  was  not  reflled  or 
recorded.  The  reissuing  would  not  make  it 
a  new  mortgage,  and,  in  tbe  absence  of  a 
new  fiHng  and  recording.  It  would  have  no 
validity  against  Intervening  interests.  (7)  If 
valid  for  any  purpose  in  the  hands  of  the 
plaintiff,  it  could  not  secure  a  greater  sum 
than  ninety-four  dollara  and  twenty-four 
cents,  being  the  balance  of  tbe  debt  that  was 
paid  by  the  plaintiff  to  the  bank,  when  the 
mortgage  was  delivered  to  Havdahl.  (8) 
Plaintiff  caused  a  telegram  to  be  sent  to  the 
defendant,  and  received  a  reply,  which  be 
relied  upon;  and  the  defendant  having  re- 
tained in  bis  own  bands  the  proceads  of  the 
levy  and  sale,  wlbich  is  claimed  to  be  conver- 
sion, and  still  lias  It  in  his  hands,  this  was  a 
waiver  of  the  tort,  and  the  obligation  in  favor 
of  tbe  plaintiff,  if  any  exists,  was  in  respect 
to  the  money  held  for  his  use  and  bis  protec- 
tion by  the  defendant."  Tbe  defendant's,  mo- 
tion was  denied,  and  the  motion  of  the  plain- 
tiff granted,  to  all  of  which  the  defendant 
duly  excepted.  The  court  thereupon  charged 
the  Jury  as  follows:  "Gentlemen  of  the  jury, 
the  direction  which  1  give  you  is  that  you  will 
find  this  note  was  given  originally  for  tbe 
gam  of  three  hundred  and  twenty  dollars. 
Upon  this  note  is  an  indorsement  of  one  hun- 
dred and  ten  dollars.  You  will  compute  the  in- 
terest on  this  note  according  to  the  methods  of 
computing  interest,  deduct  tbe  payment,  and 
bring  in  a  verdict  for  that  amoant,  with  inter- 
est, if  you  find  the  plaintiff  is  entitled  to  inter- 
est. And,  if  you  find  that  he  is  entitled  to  any- 
thing for  special  damages,— that  is,  bis  time 


for  the  three  hours  he  was  employed  In  mak- 
ing his  demand,— you  will  odd  that  to  the 
amount  of  the  balance  due  upon  the  note  and 
Interest." 

Without  stopping  to  discuss  tbe  legal  proi)o- 
Bitious  contained  in  defendant's  motion  at 
length,  It  will  be  sufficient  to  say  that,  as 
the  case  stood,  the  defendant  was  not  in  a 
position  to  avail  himself  of  the  first  two 
propositions,  as  without  an  execution  he  could 
not  attack  the  plaintiff's  mortgage.  The 
third,  fourth,  fifth,  sixth,  seventb,  and  eighth 
grounds  will  be  considered  generally  in  con- 
nection with  plaintiff's  motion  for  the  direc- 
tion of  a  verdict. 

Tbe  property,  when  taken  by  the  defendant, 
was  not  in  plaintiff's  possession.  He  cannot  be 
heard  to  question  defendant's  right  to  it,  un- 
less he  had  a  lien  thereon.  He  did  not  liave 
a  lien  if  tbe  delit  for  which  the  mortgage  was 
given  as  security  was  paid.  This  is  made 
clear  by  section  4333,  Comp.  Laws,  which 
reads  as  follows:  "Tbe  existence  of  a  Hen 
upon  property  does  not  of  itself  entitle  the 
person  in  whose  favor  it  exists  to  a  Hen  upon 
tbe  same  property  for  the  performance  of 
any  other  obligation  than  that  which  tbe  lien 
originally  secured."  And  section  4311  pro- 
vides: "A  lien  la  to  be  deemed  accessory  to 
tbe  act  for  tbe  performance  of  which  it  is  a 
security,  whether  any  person  is  bound  for 
such  performance  or  not,  and  Is  extingulsb- 
able  in  like  manner  with  any  other  accessory 
obligation."  This  question  of  fact  therefore 
arose:  Did  tbe  giving  of  the  check  by  plain- 
tiff, and  tbe  subsequent  delivery  of  tbe  note 
to  him,  constitute  a  payment  or  an  assign- 
ment? If  an  assignment,  the  lien  continued 
for  the  amount  actually  paid  by  him;  if  pay- 
ment, then  the  lien  was  extinguished,  and  de- 
fendant should  have  had  a  verdict  It  appears 
from  tbe  evidence  tliat  Havdahl  had  resided 
in  Garretson  for  many  years,  engaged  in  the 
drug  business,  and  that  tbe  plaintiff  was  a 
practicing  ptiysician  In  that  town,  and  occa- 
sionally, in  the  absence  of  Havdahl,  attended 
to  customers.  Havdahl  became  indebted  to 
the  bank  at  Garretson  on  two  notes,  amount- 
ing to  $319.85;  and,  to  secure  the  payment  of 
tbe  same,  he  executed  a  note  and  chattel  mort- 
gage to  N.  J.  Delsher,  trustee,  for  $320,  and 
this  note  and  mortgage  were  held  by  the  bank 
as  collateral  for  the  said  indebtednees  of  said 
Havdahl  to  the  bank.  Payments  were,  from 
time  to  time,  made  by  Hiavdabl  to  the  bank, 
upon  his  two  notes,  until  bis  indebtedness  was 
reduced  to  tbe  sum  of  $94.24.  The  manner 
In  which  this  note  and  chattel  mortgage  came 
into  the  hands  of  the  plaintiff  is  thus  stated 
by  the  casliier  of  tbe  bank.  He  says:  "Dr. 
Locke  came  to  the  bank,  and  gave  bis  check 
for  tbe  amount,  and  left  hurriedly.  Under- 
standing there  was  some  agreement  between 
Dr.  Locke  and  Mr.  Havdahl,  I  took  this  note, 
together  with  a  few  others  tlrnt  remained,  and 
gave  them  to  Havdahl,  as  the  debt  to  the 
bank  was  paid."  The  check  left  liy  Dr.  Locke 
was   for   $320.     The   cashier   applied   $5)4.24 
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upon  Hav^lahl's  Indebtedness  to  the  bank,  and 
credited  the  balance  to  Dr.  Locke's  account 
(n  the  bank.  The  $320  note  was  not  mailed 
"Paid."  Dr.  Locke  told  the  cashier  that  he 
had  arranged  with  Havdahl  to  take  np  that 
note.  It  further  appears  that,  after  Havdahl 
received  the  $320  note  from  the  bank,  he  In- 
dorsed thereon  $110  as  paid,  and  then  deliv- 
ered the  note  to  Dr.  Locke,  the  plaintiff. 
The  evidence  clearly  shows  that  the  $320 
note  and  chattel  mortgage  were  executed  to 
E>el8her  as  trustee,  for  the  benefit  of  the  bank, 
and  as  security  for  the  two  notes  of  Havdahl 
for  $319.85,  held  by  the  bank.  When,  there- 
fore, the  Indebtedness  of  Havdahl  was  re- 
duced to  $5>4.24,  which  sum  was  paid  by  the 
plaintiff,  the  plaintiff,  under  the  most  favor- 
able view,  would  only  be  entitled  to  recover 
that  amount.  The  balance  of  the  note  bad 
been  paid  by  Havdahl,  and  the  chattel  mort- 
gage and  note  were  to  that  extent  extin- 
guished. It  is  tine  that  the  payments  made 
by  Havdahl  were  not  indorsed  by  the  bank 
upon  this  particular  note,  and  the  note,  when 
delivered  to  Havdahl  by  the  bank,  bore  the 
indorsement  of  N.  J.  Deisher,  trustee,  wUh- 
out  recourse.  Had  Deisher  been  the  real  own- 
er of  the  $320  note  and  mortgage,  and  pledged 
it  to  secure  Havdahl's  Indebtedness  to  the 
bank,  he  would  have  had  the  right,  upon 
payment  of  Havdahl's  two  notes,  to  with- 
draw his  note  and  mortgage  from  the  bank, 
and  to  transfer  It  to  the  plaintiff,  who  would 
have  succeeded  to  Deisher's  rights  in  the  note 
and  mortgage;  and  this  seems  to  have  been 
the  theory  of  the  learned  county  court  But 
Deisher  had  no  interest  In  the  note  or  mort- 
gage. Being  given  to  him  as  trustee  for  the 
bank.  It  Is  to  be  regarded,  for  the  purposes  of 
this  decision,  preeisoly  as  though  made  di- 
rectly to  the  bank,  by  Havdahl,  to  secure  Ms 
two  notes.  Upon  the  evidence  before  the 
trial  court,  as  disclosed  by  the  record  in  this 
court,  the  plaintiff  was  not  entitled  to  a  judg- 
ment in  excess  of  $94.24,  in  any  event;  and 
hence  the  court  erred  in  directing  a  verdict 
In  excess  of  that  sum,  for  which  a  new  trial 
must  be  granted.  The  Judgment  of  the  county 
court  and  the  order  denying  a  new  trial  are 
reversed,  and  a  new  trial  ordered. 


BTATB  ex  rel.  MORGAN  v.  LAMM. 

(Supreme  Court  of  South  Dakota.     Dec.  23, 
1696.) 

APr«Ai<— Whss  Lies. 

Under  Comp.  Laws,  8?  5215,  523<5,  no  ap- 
peal lies  until  the  jndi^ment  or  order  has  been 
entered"  as  a  permanent  record  of  the  court 
kelow. 

Appeal  from  circnlt  court,  Codington  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  by  the  state,  on  the  relation  at  H.  C. 
Morgan,  against  Edward  Lamm,  under  the 
provisions  of  the  prohibitory  liquor  law.  From 
a  refusal  to  dissolve  an  injunction  granted  on 


the   prayer  of  plaintiff,   defendant  appeals. 
Dismissed. 

C.  X.  Seward  and  C.  G.  Sherwood,  for  ap- 
pellant.   Julian  Bennett,  for  respondent. 

OORSON,  P.  J.  This  Is  an  appeal  from  an 
order  refusing  to  dissolve  an  injunction  grant- 
ed under  the  provisions  of  section  13,  c.  101, 
Laws  1800,  known  as  the  "Prohibitory  Llqnor 
Law.*'  A  motion  to  dismiss  the  appeal  was 
made  by  the  respondent,  when  the  case  was 
called  for  argument,  on  the  ground  that  the 
order  from  which  the  appeal  was  attempted  to 
be  taken  had  never  been  entered  in  the  trial 
court,  and  the  respondent  contends  that,  an- 
tll  so  entered,  no  appeal  lies  from  It  to  this 
court  The  decision  on  the  motion  was  re- 
served, and  the  case  was  heard  upon  the  mer- 
its. It  will  therefore  be  necessary  to  first 
dispose  of  this  preliminary  motion  to  dismiss 
the  appeal. 

Section  5215,  Comp.  .Laws,  provides  that 
"an  appeal  must  be  taken  by  serving  a  no- 
tice In  writing,  •  •  •  and  on  the  detk  of 
the  court  in  which  the  Judgment  or  order  ap- 
pealed from  Is  entered";  and  by  the  last 
clause  of  subdivision  6  of  section  5236  it  is 
provided:  "B'or  the  purposes  of  an  appeal 
from  an  order,  either  party  may  require  the 
order  to  be  entered  by  the  clerk  of  record,  and 
it  shall  be  entered  accordingly."  The  learned 
counsel  for  the  appellant  contends  that  the 
term  "enter  of  record"  means  that  It  shall  be 
filed  by  the  clerk,  and  placed  among  the  pa- 
pers on  file  In  the  case.  There  Is,  however,  a 
marked  distinction  between  entering  a  paper 
of  record  and  filing  the  same.  Mr.  Anderson, 
In  his  I>aw  Diotioiiary,  gives,  as  one  of  the 
definitions  of  "entry":  "Recording  In  due 
form  and  order  a  thing  done  In  court."  In 
the  same  work,  "file"  Is  defined  as  receiving 
a  paper  Into  custody,  and  giving  It  a  place 
among  other  papers.  Bouvler  gives  substan- 
tially the  same  definitions  of  the  two  terms, 
as  does  Webster  also.  The  terms  "entered" 
and  "filed"  frequently  occur  in  the  statute, 
but  they  are  never  used  as  synonymous  terms. 
In  Locke  v.  Hubbard  (recently  decided)  C9 
N.  W.  588,  this  court  held  that,  to  constitute  a 
Judgment,  it  must  be  entered  In  the  Judgment 
book,  thereby  giving  It  permanent  form  as  a 
recOTd  of  the  court.  As  the  statute  nses  the 
same  term  as  to  orders,  we  are  of  the  opinion 
that  the  term  "entry"  should  receive  the  same 
construction;  and,  until  entered  aa  a  per- 
manent record  of  the  court,  no  appeal  from 
the  order  can  legally  be  taken.  The  evident 
object  of  the  lawmaking  power  was  to  have 
the  order  from  which  an  appeal  Is  to  be  taken 
entered  of  record  In  the  trial  court  before  an 
appeal  could  be  taken  therefrom.  The  reasons 
for  the  requirement  it  Is  unnecessary  to  stop  to 
discuss  at  this  time.  It  is  sufficient  that  the 
legislature  has  required  the  order  to  be  so  en- 
tered before  an  appeal  can  legally  be  taken. 
The  fact  that  the  order  from  which  the  appeal 
Is  attempted  to  be  taken  In  this  case  has  nev- 
er been  entered,  as  retiulred,  affirmatively  ap- 
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pears  from  respondent's  additional  abstract, 
and  Is  not  denied  by  the  appellant  The  ap- 
peal most  tberefore  be  dismissed,  and  It  Is  so 
ordered. 


CARTER  T.  STATB. 

(SniHvme  Conrt  of  South  Dakota.     Dee.  23, 

1886.) 

CoRTKAcrs  —  Btatb  Pkintino  —  COXSTarCTIOll  — 
Bkbacd. 

1.  A  person  who  has  a  contract  to  do  stnte 

Erlutlng  for  one  year  commencing  July  1,  1^2, 
I  entitled  to  print  the  Buditor's  annual  report, 
which,  by  Laws  1891,  c.  70,  must  be  madeto 
the  governor  by  December  following  the  ending 
of  the  fiscal  year  in  June,  even  tliough  tbe  audi- 
tor let  the  contract  to  another  prior  to  the  end 
of  tbe  fiscal  year. 

2.  It  was  the  intention  of  the  legislature,  in 
passing  Iiaws  1891,  c.  99,  proTiding  for  five 
classes  of  state  printing  to  be  let  by  tbe  secre- 
tary of  state,  to  have  all  the  state  printing  done 
by  contract;  and  a  person  who  has  a  contnict 
for  the  printing  of  the  Kfth  class,  which  inclndes 
"printing  of  circulars  and  blanks  for  state  of- 
ficers, and  all  other  printed  matter  not  in  pam- 
phlet form,  and  not  included  In  the  foregoing 
classes,"  is  entitled  to  do  all  printing  not  spe- 
cifically designated  in  the  other  four  classes. 

Action  by  Arthnr  L.  Carter,  assignee  of  the 
Free  Press  Company  and  of  William  C.  Tales, 
against  the  state  of  South  Dakota.  Judgment 
for  plaintiff. 

Carter  &  Donahue,  for  plaintiff.  Coe  L 
Crawford,  Atty.  Gen.,  for  the  State. 

CORSON,  P.  J.  This  is  an  original  action, 
brought  against  tbe  state  under  the  provisions 
of  chapter  1,  Iaws  1890,  to  recover  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff and  his  assignor  by  reason  of  the  failure 
of  the  state  to  famish  to  them  certain  print- 
ing, to  which  they  claim  they  were  entitled 
under  printing  contracts  made  with  them  by 
the  state  during  the  fiscal  year  1892-93.  Tbe 
case  was,  by  agreement  of  the  respective 
Goonsel,  referred  to  a  referee,  who  found  the 
facts  and  stated  his  conclusions  of  law  there- 
on, and  has  returned  the  same  to  this  court, 
with  a  statement  of  the  exceptions,  and  his 
rulings,  and  the  evidence  taken  on  the  trial. 
The  attorney  general,  on  behalf  of  the  state, 
has  served  and  filed  a  number  of  exceptions 
to  the  findings  of  fact  by  the  referee.  In  or- 
der to  a  proper  understanding  of  the  excep- 
tions taken  by  the  attorney  general,  it  will  be 
necessary  to  make  a  brief  statement  of  the 
nattire  of  the  claim  made  for  damages  by  the 
plaintiff.  In  June,  1892,  the  secretary  of 
state,  under  the  provisions  of  chapter  99, 
Laws  1881,  advertised  for  bids  for  the  vari- 
ous classes  of  state  printing;  and  the  third 
class  was  awarded  to  the  Free  Press  Com- 
pany, and  a  contract  entered  Into  with  that 
company  on  or  about  August,  1882.  This 
contract,  soon  after  its  execution,  was  assign- 
ed to  the  plalnUff.  One  WiUIam  a  Yates 
about  the  same  time  entered  into  a  contract 
with  the  state  to  do  the  printing  spedfled  in 
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the  fifth  class.  The  section  of  the  statute 
(Laws  1891,  p.  228)  providing  tor  the  several 
classes  of  state  printing  reads  as  follows: 
"The  printing  of  the  state  of  South  Dakota 
is  hereby  divided  into  five  classes  as  follows: 
First  class.  Printing  and  binding  all  bills  for 
the  two  houses  of  the  legislature  and  such 
resolutions,  petitions  and  memorials  as  are 
required  to  be  printed  for  dally  use  of  tbe 
legislative  assembly.  Second  class.  Print- 
ing and  binding  the  Journals  of  the  two 
houses  of  the  legislature  and  such  reports, 
communications  and  other  documents  as  en- 
ter into  and  make  up  the  journals.  Third 
class.  Printing  and  binding  of  reports  of  state 
officers,  of  penal  and  charitable,  educational 
and  other  public  Institutions  and  other  docu- 
ments ordered  by  the  legislature,  together 
with  executive  doctunents  and  legislative  man- 
ual Fourth  class.  Printing  and  bindhig  gen- 
eral laws  and  Joint  resolutions,  revised  codes 
and  supreme  court  reports.  Fifth  class. 
Printhig  of  circulars  and  blanks  for  state 
officers  and  all  other  printed  matter  not  in 
pamphlet  form  and  not  hiciuded  in  the  forego- 
taig  classes."  The  plaintiff  and  said  Yates 
proceeded  to  do  such  printing  as  was  required 
of  them  under  their  respective  contracts,  but 
they  claim  that  a  large  amount  of  printing 
was  ordered,  from  time  to  time,  by  state  oA- 
cers,  and  by  many  of  tbe  state  institutions, 
and  done  by  outside  parties,  which  printing 
the  said  plaintiff  and  said  Yates  were  enti- 
tled to  do  under  their  several  contracts  with 
the  state;  and  that  by  reason  thereof  they 
lost  the  profits  which  they  would  have  made 
upon  such  printing,  and  for  wlilch  they  are 
entitled  to  recover  of  the  state.  The  claim  of 
Yates  was  assigned  to  the  plaintiff.  The  ref- 
eree finds  that  three  reports,  which  the  plain- 
tiff was  entitled  to  print  under  the  Free  Press 
Company  oonrtract,  namely,  the  report  of  the- 
state  auditor,  the  pharmaceutical  report,  and 
the  report  of  the  state  inspector  of  mines, 
which  he  was  entitled  to  print  imder  bis  con- 
tract, were  printed  by  other  parties,  and  tiiat 
the  plaintiff  sustained  damages  by  reason- 
thereof  in  the  sum  of  $750,  $575  of  which  was 
allowed  by  the  referee  for  damages  on  ac- 
count of  the  loss  to  him  occasioned  by  the  au- 
ditor having  his  report  printed  by  other  par- 
ties. The  attorney  general  contends  that  the 
plaintiff  was  not  entitled  to  the  printing  of 
this  report  under  his  contract,  as  the  report 
was  one  made  of  the  transactions  of  the  air- 
dltor's  office  for  the  year  ending  June  30. 
1892;  and  the  Free  Press  contract  was  to  do 
the  printing  for  one  year  commencing  on  July 
1,  1892.  The  law,  as  it  existed  previous  to 
1891,  required  the  state  auditor  to  make  a  re- 
port to  the  governor,  on  or  before  December 
15th,  of  the  transactions  of  the  preceding  fiscal 
year  ending  November  30th.  Comp.  Laws,  ji 
74.  Tills  section  was,  in  effect,  amended  by 
chapter  70,  Laws  1891,  by  providing  that  the 
fiscal  year  should  end  on  June  30th,  and  by 
requiring  all  reports  to  be  made  to  the  gov- 
ernor on  or  before  Deceml>er  1st.     In  regard 
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to  the  andltor's  report  we  are  now  consider- 
ing, it  appecirs  that  tbe  then  auditor  mad«  a 
contract  for  tbe  printing^  of  his  report  with 
other  parties,  lu  May  or  June,  1802,  and  that 
it  was  completed  In  tbe  fall  of  1892.  We  have 
not  been  referred  to  any  law  authorizing^  the 
state  auditor  to  make  suob  a  contract  befi(M« 
tbe  end  of  tbe  fiscal  year.  Tbe  law  clearly 
contemplates  that  subsequent  to  tbe  end  of  the 
flscai  year,  the  auditor  should  prepare  bis 
rep<»:t,  to  be  submitted  to  the  goT«rnor,  and 
it  logically  follows  that  such  report  should  be 
printed  by  the  contractor  for  that  class  of 
printing,  succeeding  the  end  of  such  flscai 
year.  We  are  of  the  opinion,  therefore,  that 
tbe  contention  of  the  attorney  general  is  not 
tenable,  and  that  the  plaintiff  was  entitled  to 
print  that  report  under  bis  contract,  and  that 
be  could  not  lawfully  be  d^;>rlTed  of  that 
right  by  the  act  of  the  auditor  in  contracting 
for  Its  printing  prior  to  the  end  of  tbe  flscai 
year. 

The  attorney  general  also  contends  that  the 
amount  of  damages  for  tbe  printing  of  the 
three  reports  found  by  tbe  referee  was  excess- 
ive, and  is  not  supported  by  tbe  evidence. 
In  this  contention,  we  are  of  the  opinion  that 
the  attorney  general  is  correct.  Tbe  eridence 
as  to  the  amount  of  profits  the  plaintiff  would 
have  derived  from  the  printing  of  these  re- 
ports is  conflicting,  but  the  preponderance  of 
the  evidence,  it  seems  to  us,  clearly  shows  that 
$410  would  compensate  the  plaintiff  for  the 
damages  sustained  by  him  on  account  of  tbe 
reports  being  printed  by  other  parties.  The 
learned  referee's  finding  of  $750  should  be  re- 
duced, therefore,  to  $410. 

Exception  Is  also  taken  to  the  fourth  finding 
-of  fact  by  the  referee,  in  the  second  cause  of 
action,  for  the  reason  that  the  referee  found 
that  the  plaintiff  sustained  damages  for  the 
failure  to  furnish  to  him  for  printing,  under 
his  contract,  the  printing  for  the  hospital  for 
tbe  Insane,  state  militia,  state  agricultural  col- 
lege, school  for  deaf  motes,  school  of  mines, 
state  board  of  charities  and  corrections,  state 
board  of  equalization,  state  penitentiary,  Mad- 
ison normal  school,  SpeanSsh  normal  school, 
local  board  for  soldiers'  home,  state  universi- 
ty, boord  of  railroad  commissioners,  and  state 
board  of  health.  The  aggregate  amount  of 
damages,  as  allowed  to  the  plaintiff  as  aa- 
signee  of  said  Ifates,  la  about  $000  by  reason 
of  tbese  reports  not  being  furnished  to  tbe 
said  Yates  to  print. 

Tbe  attorney  general  contends  that  the  print- 
ing for  these  reports  of  institutions  or  boards 
Is  neither  Included  in  the  Yates  contract  nor 
required,  by  the  statute,  to  be  printed  by  the 
contractor  for  printing  under  the  act  Yates, 
by  bis  contract,  "agrees  and  undertakes  to 
make,  print,  and  furnish  circulara  blanks,  let- 
ter heads,  note  heads,  envelopes,  ILsts  of  stand- 
ing committees,  roll  calls,  resolutions,  blanks, 
blank  reports  of  committees,  names  of  mem- 
bers of  legislature,  labels  for  desks,  signs  for 
committees,  cards  and  blanks  of  all  kinds  for 
the  lue  of  tbe  state  otRcen  and  the  legislature 


of  the  state  of  South  Dakota,  for  the  period 
of  one  year  from  July  1,  A.  D.  1892,  Including 
incidental  printing  for  the  legislature  in  said 
year,  and  to  furnish  the  material  and  pafonn 
the  labor  in  producing  the  same"  This  con- 
tract was  evidently  intended  to  Include  print- 
ing of  the  fifth  class,  specified  in  section  1. 
The  construction  to  be  given  to  the  provlskma 
of  chapter  99,  Lavra  1891,  is  Involved,  and 
also  the  printing  required  to  be  done  by  tbe 
several  contractors  under  that  act  As  will 
have  been  observed,  the  first  section  provides 
for  the  different  classes  of  printing  to  be  done 
for  the  state.  Section  2  provides  for  and  lim- 
its the  compensation.  Section  3  reads  as  fol- 
lows: "The  secretary  of  state  shall  be  «x-oBl- 
do  commissioner  of  public  printing  and  he 
shall  have  general  supervision  of  all  state 
printing,  measuring  the  work  and  adjusting 
all  accounts  with  contractors,  in  compliance 
with  the  law  and  regulations  adopted  by  him." 
Section  4  provides  for  the  publication  of  no- 
tices for  bids,  manner  of  letting  contracts,  etc. 
Section  6  requires  the  commissioner  to  sub- 
mit estimates  of  the  probable  cost  of  printing 
tor  the  ensuing  two  years.  It  would  seem, 
from  an  examination  of  these  various  sections 
of  the  act,  that  It  was  tbe  intention  of  the  leg- 
islature that  all  printing  to  be  done  for  tbe 
state,  state  boards,  and  state  institutions  should 
be  let  by  the  secretary  of  state,  as  commis- 
sianer  of  printing,  to  the  lowest  responsible 
bidders,  and  that  it  was  the  intention  of  the 
legislature  that  all  printing  for  which  the  state 
was  liable  to  pay  should  be  done  by  some  one 
of  the  contractors  for  the  state  printing. 
There  Is  nothing  In  the  act  to  indicate  that  the 
legislature  intended  to  provide  that  only  a 
part  of  the  printing  for  which  the  state  should 
be  liable  should  be  done  by  contract  with  the 
lowest  bidder,  and  anotbo'  part  should  be  done 
upon  such  terms  as  the  boards  or  institutions 
might  choose  to  pay.  And  we  can  percdve 
no  reason  why  any  such  dlstinotion  should 
be  made.  Tbe  evident  object  and  purpose  of 
the  legislature  was  to  have  the  printing  done 
by  the  lowest  responsible  bidder,  in  order  that 
the  state  should  not  be  subjected  to  unreason- 
able charges  for  its  printing.  We  conclude, 
therefore,  that  the  legislature  Intended  to  In- 
clude, and  we  think  the  language  of  the  act  Is 
broad  enough  to  Include,  the  entire  printing 
of  the  state,  except,  perliaps,  the  printing  nec- 
essarily required  In  blank  record  books.  So 
far,  therefore,  bb  the  blanks  were  specified  in 
his  contract,  he  was  entitled  to  print  the  same 
for  all  officers  and  institutions  In  the  state  for 
which  the  state,  through  Its  state  auditor,  was 
required  to  audit  and  draw  his  warrant  there- 
for. 

The  attorney  general  further  contends  that 
the  plaintiff  was  aUowed  damages  on  account 
of  the  Yates  contract  for  failure  to  furnish  cat- 
alogues, which  are  substantially  pamphlets, 
specifically  excepted  from  class  5;  and  also 
damages  for  blank  beoks,  plat  books,  etc.,  not 
Included  In  his  contract,  and  for  which  he 
was  not   entitled   to   recover  djunages.     We 
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think  tbe  attorney  general  \b  right,  and  we 
miptain  his  exceptions  to  these  Items.  Tbe 
following  items  of  damages  should,  therefore, 
be  dedncted  from  the  amount  of  damages  al- 
lowed Yates  on  his  contract,  namely:  Cata- 
logues for  agiicnltural  college,  $31.45;  cata- 
logoes  for  Spearflsh  normal  school,  $95.75; 
bouse  and  senate  Journals,  office  of  secretary 
of  state,  $15;  plat  books  In  the  office  of  com- 
missioner of  school  and  public  lands,  $39.60; 
ledger  and  Journal  In  office  of  state  treasurer, 
$15;  blank  books  In  state  auditor's  office,  $45, 
—aggregating  $273.80.  This  sum,  together 
with  $340  excess,  allowed  on  the  Free  Press 
Company  contract,  making  a  total  of  $612.80, 
should  be  deducted  from  the  total  allowed 
plaintiff  by  the  referee. 

We  have  not  deemed  It  necessary  to  re-refer 
the  case  to  tbe  referee,  bnt  have  concluded 
that  this  cotnit  can  properly  make  the  deduc- 
tion. The  plalntltr  will,  therefore,  be  entitled 
to  a  Judgment  for  $410  on  the  Free  Press  Com- 
pany contract,  with  Interest  from  June  30, 
1>0B,  and  $966.46  on  the  Yates  contract,  with 
Interest  from  September  24,  1894.  and  for 
which  Judgment  will  be  entered  by  the  clerk 
of  this  court.  The  exceptions  not  herein  spe- 
cUioally  mentioned  are  overruled. 


8EINNBR  T.  HOLT  et  al. 

{Bnpreme  Court  of  South  Dakota.     Dec.  2S, 

1806.) 

Apfbai. — Substitution   op   Bonds — Isswrancb — 
bxbmption  or  poltot — coxstitdtionalitt  ov 

8TAT0TB  —  Jl'DOMBNT  —  LiKN  —  OBLIOATION  OF 

Contkaots— Kbtkoactive  Act. 

1.  Though  a  bond  on  appeal  from  the  county 
to  the  circuit  court  is  defective,  in  that  it  does 
not  ran  to  the  state,  nor  specify  the  place  of 
residence  of  either  of  the  sureties,  but  con- 
tains ail  the  essential  elements  of  a  common- 
law  bond,  and  it  appears  that  the  appeal  is  tak- 
en in  good  faith,  the  circuit  court,  under  Comp. 
Laws,  {  6235,  may,  on  the  trial  of  the  cause, 
permit  a  sufficient  undertaking  to  be  filed. 

2.  Laws  1890,  c.  61,  §  21,  providing  that  a 
policy  of  life  insurance,  In  the  absence  of  an 
agreement  to  the  contrary,  shall  inure  to  the 
separate  use  of  the  husband  or  wife  independ- 
ently of  creditors,  and  that  an  endowment  pol- 
icy, payable  to  the  assured  on  attaining  a  cer- 
tain age,  shall  l>e  exempt  from  liabilities  for 
his  debts,  violates  the  constitutional  provision 
declaring  that  tbe  right  of  the  debtor  to  enjoy 
the  comforts  and  necessaries  of  life  shall  be 
recognized  by  wholesome  laws,  and  exempting 
from  forced  sale  a  reasonable  amount  of  per- 
sonal property,  the  kind  and  value  of  which  is 
to  be  fixed  by  general  laws. 

3.  After  an  appeal  had  been  taken  from  a 
Jndement  of  the  county  court  decreeing  that 
the  proceeds  of  a  policy  of  insurance  on  the  life 
of  and  pajfable  to  the  estate  of  an  insolvent, 
who  had  died  intestate  leaving  a  wife  and  minor 
children,  were  assets  of  his  estate  for  the  par- 
tial payment  of  debts,  the  legislature  enacted 
(lyaws  1895,  c.  89)  that  the  avails  of  any  policy 
of  inenrance  "heretofore  or  hereafter  issued 
upon  the  life  of  any  person,"  and  payable  to 
the  estate  of  the  insured,  etc.,  shall,  to  an 
amount  not  exceeding  $6,000,  inure  to  the  sep- 
arate use  of  the  widow  or  husband  or  minor 
children,  independently  of  the  creditors  of  de- 
ceased. Brid,  that  said  act  did  not  affect  the 
rights  of  creditors  under  said  Judgment;    to 


hold  otherwise  would  deprive  unreversed  judg- 
ments of  the  element  of  conclusiveness,  in- 
trench upon  the  constitutional  principle  which 
separates  the  legislative  and  judicial  powers, 
and  in  effect  amount  to  a  reversal  of  a  judg- 
ment by  the  leeislature. 

4.  Laws  1895,  c.  89,  declaring  that  tbe  avails 
of  any  policy  of  insurance  "heretofore  or  here- 
after issued  upon  the  life  of  any  person,"  pay- 
able to  the  estate  of  the  insured,  etc.,  "shall,  it 
the  insured  at  the  time  of  death  reside  or  re- 
sided in  this  state,  and  leave  or  left  a  surviv- 
ing widow  or  minor  child,"  to  an  amount  not 
exceeding  $6,000,  inure  to  the  separate  use  of 
the  widow  or  husband  or  minor  children,  in- 
dependently of  the  creditors  of  deceased,  con- 
flicts with  Const.  V.  8.  art.  1,  {  10,  providing 
that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts,  and  also  with  Const, 
art.  6,  i  12,  containing,  in  substance  and  effect, 
tbe  same  provision. 

5.  Said  act  of  189.'>,  in  so  far  as  it  relates  to 
antecedent  transactions,  being  retroactive.  Is 
inoperative  and  void. 

Appeal  from  drcuit  court,  Hutchinson  coun- 
ty;   E.  G.  Smith,  Judge. 

Proceeding  between  Bertha  R.  Skinner  and 
A.  H.  Holt  and  George  Holt,  co-partners  as 
Holt  Bros.,  and  others,  to  determine  the  rights 
of  the  parties  to  the  proceeds  of  a  policy  ct 
insurance  on  the  Bfe  of  John  J.  Skinner,  de- 
ceased. From  an  order  of  the  county  court 
subjecting  the  proceeds  of  said  policy  to  the 
payment  of  decedent's  debts,  said  Bertha  R. 
Skinner  appealed  to  the  chtrult  court,  where 
the  Judgment  of  the  county  court  was  re- 
versed, and  Holt  Bros,  appeal.     Reversed. 

Wellington  Brown,  J.  D.  Elliot,  and  War- 
ren Dlmock,  for  appellants.  Chas.  L  Brock- 
way,  for  respondent. 

FULLER,  J.  On  the  11th  day  of  August, 
1894,  plaintiff,  the  siu-vlving  wife  of  John  J. 
Skinner,  deceased,  ai^ealed  from  an  order 
of  the  county  court,  made  and  entered  on  tbe 
4th  day  of  that  month,  subjecting,  in  the  due 
course  of  administration,  the  proceeds  of  a 
$2,000  life  Insurance  policy  to  the  payment  of 
decedent's  debts;  and  this  appeal  is  from  a 
Judgment  of  the  circuit  court,  entered  on  the 
16th  day  of  July,  1895,  reversing  said  order 
of  distribution,  and  directing  the  administra- 
tor to  pay  over  to  plaintiff,  for  the  separate 
use  of  hoself  and  two  minor  children,  the 
avails  of  said  Insurance  policy,  to  tbe  exclu- 
sion of  defendants  and  appellants,  who  are 
general  creditors  of  the  estate. 

The  facts,  bo  far 'as  essential,  may  be  stated 
briefly  as  follows:  In  the  month  of  August, 
1893,  John  J.  Skinner  died,  Intestate,  leaving 
BurrlTlng  him  bis  wife,  the  respondent.  Ber- 
tha R.  Skinner,  and  their  two  minor  childBen, 
as  the  sole  heirs  at  law  of  bis  estate,  which 
consisted  wholly  of  the  $2,000  policy  of  insur- 
ance upon  his  life,  made  payable  to  the  in- 
sured, his  executors,  administrators,  or  as- 
signs. After  the  demise  of  said  John  J.  Skin- 
ner, the  duly  appointed  and  acting  adminis- 
trator of  the  estate  collected  from  the  In- 
surer, and  received  into  his  possession  as  mA 
administrator,  and  for  the  beneOt  o(  the  ea- 
tote,  tbe  $2,000  life  insuiancsk  aad  tberaa/ter 
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and  In  dne  form  applied  to  and  obtained  from 
the  county  court,  over  respondent's  objection, 
the  order  of  distribution  complained  of  and 
appealed  from  to  tlie  circuit  court,  and  by 
whlcb  the  avails  of  the  said  policy  were  sub- 
jected to  the  payment  of  certain  claims  ex- 
isting In  favor  of  defendants  and  appellants 
against  said  John  J.  SIcluner  in  his  lifetime. 
When  the  cause  was  reached  for  trial,  at  the 
October,  18&i,  term  of  the  circuit  court,  coun- 
sel, appearing  for  all  the  defendants,  moved 
the  court  to  dismiss  the  appeal,  upon  the 
ground  that  the  undertaking  on  appeal  did 
not  run  to  the  state,  nor  specify  the  place  of 
residence  of  either  of  the  persons  executing 
the  same  as  sureties  thereto.  During  the 
pendency  of  this  motion,  opposing  counsel  ap- 
plied for  and  obtained  an  order  by  whlcb  he 
was  permitted  to  file  a  sutUclent  undertalcing, 
and  the  motion  to  dismiss  tiie  appeal  was 
overruled.  The  rulings  of  the  court  upon  the 
motion  to  dismiss  the  appeal,  and  upon  the 
application  to  substitute  a  sutHcient  undertaii- 
ing,  are  assigned  as  error,  and  present  the 
first  question  for  our  consideration  and  review. 
The  conditions  of  the  original  undertaking, 
which  was  duly  approved  by  the  county 
Judge,  conform  to  and  ai-e  expressed  substan- 
tially In  the  language  of  section  59G7,  Comp. 
Laws,  which  specides  tiie  requisite  condidons 
of  an  undertaking  on  appeal  from  the  county 
court  Omitting  foi-mat  recitals,  and  that  part 
of  the  undertaking  which,  in  ordinary  phrase- 
ology, describes  in  clear  and  concise  language 
the  proceedings  in  and  judgment  of  the  county 
court,  by  the  rendition  and  entry  of  which 
plaintiff  feels  aggrieved  and  from  which  she 
appeals  to  the  circuit  court,  the  conditions  of 
said  undertaking  are  as  follows:  "Now, 
tberef<»«,  we.  Bertha  R.  Skinner,  as  principal, 
and  E.  A.  Sherman  and  R.  G.  Parmley,  as 
sureties,  do  hweby  undertake  and  bind  our- 
selves that  the  said  Bertha  R.  Skinner  will 
prosecute  her  ai^>eal  with  due  diligence,  and 
will  abide,  fulfill,  and  perform  whatever  Judg- 
ment, decree,  or  order  may  be  rendered 
against  her  by  the  circuit  court,  and  that  she 
will  pay  all  damages  which  the  opposite  par- 
ties may  sustain  by  reason  of  such  appeal,  to- 
gether with  all  the  costs  that  may  be  ad- 
judged against  her;  and  we  further  under- 
take and  bind  ourselves  that.  If  the  Judgment, 
decree,  or  order  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  appellant  sliall  pay  the  sum  di- 
rected to  be  paid  and  distributed  by  the  ad- 
ministrator of  the  said  estate  to  the  creditors 
of  the  same.  Conditioned,  however,  that  our 
Uabfiity  hereunder  shall  not  exceed  the  sum 
of  one  thousand  dollars."  In  the  affidavit  at- 
tached to  (and  by  section  G232.  Gomp.  Laws, 
made  a  part  of)  the  foregoing  instrument,  each 
surety  for  himself  swears  "that  he  Is  a  resi- 
dent of  Minnehaha  county  and  state  of  South 
Dakota,  and  that  be  is  worth  the  sum  of  $1,- 
000  over  and  above  all  his  debts  and  liabili- 
ties, and  exclusive  of  all  property  exempt 
from  levy  and  sale  on  execution."    Though 


subject,  perhaps,  to  the  objections  interposed, 
because  defective  and  voidable  as  a  statutory- 
undertaking,  the  instrument  under  oonsid- 
eration  contains  all  the  essential  elements  of 
a  binding  obligation  at  common  law,  and  1» 
amply  sufficient  to  give  the  court  JurisdicUoa 
to  allow  the  new  undertaldng  to  be  filed  upon 
the  seasonable  application  of  one  who  appears 
to  have  taken  her  appeal  in  the  utmost  good 
faith.  Towle  v.  Bradley.  2  S.  D.  472,  50  N. 
W.  1057;  Woodman  v.  Calkhis,  12  Mont.  456. 
31  Pac.  03;  Saterlee  v.  Stevens,  11  Ohio,  420; 
Pray  v.  WasdeU,  146  Mass.  324,  16  N.  E.  266; 
Mix  T.  People,  86  lU.  329;  Field  y.  Schricher, 
14  Iowa,  119.  Secti<«  5235,  Gompi  Laws,  Is 
remedial  In  its  character,  and  was  designed 
to  autiiorize  an  appellate  tribunal,  having  Ju- 
risdiction of  the  subject-matter,  to  permit  a 
new  undertaking  to  be  filed,  in  order  to  stay 
proceedings,  and  make  an  appeal,  which  balk 
been  taken  hi  good  faith,  effectual,  unless  the 
defects  or  omissions  are  such  as  render  the 
original  undertaking  void,  and  vest  no  Juris- 
diction in  the  court  to  allow  an  amendment, 
or  the  performance  of  an  essential  act  omitted 
through  mistake,  accident,  or  inadvertence. 
A  question  measurably  different  is  presented 
when  there  is  no  undertaking  on  appeal,  or 
the  defects  therein  or  omissions  therefrom  tenr 
der  such  instrument  void,  because,  in  tliat 
event,  an  appellate  coort  acquires  no  Jiu-isdic- 
tion  to  grant  or  refuse  an  amendment,  or  per- 
mit any  act  to  be  done,  and  the  appeal,  being 
Ineffectual  for  every  purpose,  must  be  dismiss- 
ed. Haseltlne  v.  Browne  (S.  D.)  69  N.  W.  579. 
The  policy  of  insurance  was  made  pnj-able 
to  the  executors,  administrators,  or  assigns  of 
John  J.  Skinner,  the  insured.  The  estate  was 
insolvent.  The  amount  due  appellnuts  and 
allowed  by  the  administrator  aggregated  about 
|1,G00,  and,  after  the  payment  of  certain  pre- 
ferred claims,  there  remained  of  the  $2,00» 
life  insurance  an  amount  sufficient  to  pay  but 
63  cents  on  each  dollar  of  such  Indebtedness. 
The  trial  court  concluded,  as  a  matter  of  law, 
that  the  avails  of  said  policy  inured  to  the 
separate  use  and  benefit  of  respondent  and  her 
two  children,  and  were  in  no  manner  subject 
to  the  debts  of  the  decedent.  Section  21  of 
chapter  51  of  the  Laws  of  1890,  being  entitled 
"An  act  to  regulate  and  control  life  or  accident 
insurance  companies,"  etc.,  is  as  follows:  "A 
policy  of  Insurance  on  the  life  of  an  individual, 
in  the  absence  of  an  agreement  or  assignment 
to  the  contrary,  shall  inure  to  the  separate 
use  of  the  luisband  or  wife  and  children  of 
said  individual,  independently  of  his  or  her 
creditors;  and  an  endowment  policy,  payable 
to  the  assured  on  attaining  a  certain  age,  shall 
be  exempt  from  liabilities  from  any  of  his  or 
her  debts."  Endowment  life  Insurance  par- 
takes of  the  nature  of  an  investment,  and,  like 
other  insurance,  is  often  obtained  by  and  made 
payable  to  the  assured,  his  executors,  adminis- 
trators, or  assigns,  for  the  sole  purpose  of  cre- 
ating a  fund  subject  to  the  payment  of  his 
debts,  and  upon  which  his  creditors  may  se- 
curely rely  in  case  other  resouroes  falL     The 
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-clear  Intent  of  the  legislature,  as  expressed  In 
the  foregoing  enactment,  was  to  defeat  such 
purpose,  and  create  a  statute  exempting  from 
the  payment  of  debts,  without  any  limitation 
whatever,  the  total  amount  of  life  insurance 
which  can  be  in  any  manner  obtained  on  the 
life  of  the  assured.  A  law  which  exempts  to 
the  debtor  or  his  family  all  the  money  obtain- 
able from  the  policies  of  all  the  life  insurance 
companies  in  existence  furnishes  no  basis  for 
'Computation  or  measure  of  value,  and  Is  mnn- 
ifestly  unreasonable,  and  clearly  repugnant  to 
the  following  provisions  of  the  constitution  of 
this  state:  "The  right  of  the  debtor  to  enjoy 
the  comforts  and  necessaries  of  life  shall  be 
recognized  by  wholesome  laws;  exempting 
from  forced  sale  a  homestead,  the  value  of 
which  shall  be  limited  and  defined  by  law,  to 
all  heads  of  families,  and  a  reasonable  amount 
•of  personal  property,  the  kind  and  value  of 
which  to  be  fixed  by  general  laws."  A  law 
which,  without  any  limitation  as  to  value,  spec- 
ifies a  kind  of  property  that  a  debtor,  solvent  or 
insolvent,  may  acquire,  by  investing  therein  or 
diverting  thereto  his  entire  estate,  to  the  ex- 
clusion of  bona  flde  creditors,  la  neither 
"wholesome"  In  character  nor  "reasonable"  as 
to  amount,  and  is  by  far  too  generous  to  be 
JtiBt.  How  T.  How  (Minn.)  61  N.  W.  456. 
The  view  we  have  taken  renders  It  unneces- 
sary to  determine  whether  the  provision  under 
consideration  contravenes  section  21,  art.  3, 
of  the  constitution,  which  provides  that  "no 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  In  its  title." 

Subsequently  to  the  decree  of  the  coimty 
-court,  adjudging  said  insurance  money  to  be 
lawful  assets  of  the  estate,  and  directing  the 
administrator  to  apply  the  same  to  the  pay- 
ment of  decedent's  debts,  the  foUowlug  statu- 
tory provision  was  enacted:  "The  avails  of 
any  policy  or  policies  of  insurance  heretofore 
or  hereafter  issued  upon  the  life  of  any  per- 
son, and  payable  upon  the  death  of  such  per- 
son to  the  order,  assigns,  estate,  executors  or 
administrators  of  the  insured,  and  not  assigned 
to  any  other  person,  shall,  if  the  insured  in 
such  policy  at  the  time  of  death  reside  or  re- 
sided in  this  state  and  leave  or  left  surviving  a 
widow  or  husband  or  any  minor  child,  to  an 
amount  not  exceeding  In  the  aggregate  the 
sum  of  five  thousand  dollars.  Inure  to  the  sep- 
arate use  of  such  widow  or  husband  or  mIn<Mr 
child  or  children  or  both,  as  the  case  may  be, 
independently  of  the  creditors  of  such  de- 
ceased, and  to  such  amount  shall  not  In  any 
action  or  proceeding  legal  or  equitable  be  sub- 
ject to  the  payment  of  any  debt  of  such  dece- 
■dent."  Unquestionably,  the  judgment  of  the 
county  court,  subjecting,  In  the  order  of  dlstrl- 
bntion,  the  proceeds  of  the  Insurnnce  policy, 
payable  to  the  administrator,  to  the  partial 
liquidation ,of  the  amount  due  appellants,  was, 
when  rendered,  fully  sustained  by  the  law  of 
this  state,  and  should  have  been,  on  appeal,  af- 
firmed by  the  judgment  of  the  circuit  court, 
made  and  entered  on  the  16th  day  of  .Tnly, 
1806,  and  from  which  this  appeal  was  taken. 


unless  the  intervening  enactment  operates  tu 
invalidate  said  Judgment  and  deprive  appel- 
lants of  every  vested  right  therein  established. 
Say  a  Mr.  Bhick:  "It  is  generally  held  that  the 
lien  of  a  Judgment  is  not  discharged  by  an  ap- 
peal being  taken,  but  merely  suspended."  1 
Black,  Jadgm.  473.  To  hold  that  the  judg- 
ment was  good  when  entered,  and  so  contin- 
ued till  the  passage  and  approval  of  the  law 
of  l!t85,  when  it  became  voidable,  would  de- 
prive unreversed  judgments  of  the  element  of 
conclusiveness,  intrench  upon  the  constitution- 
al principle  which  separates  the  powers  and 
functions  of  the  three  great  depariments  of 
government,  and  in'  effect  amount  to  a  re- 
versal of  a  judgment  by  the  legislative  power 
of  a  state.  Moreover,  section  10,  art.  1,  of  the 
federal  constitution  provides  that  "no  state 
shall  pass  any  law  *  *  •  Impairing  the  ol>- 
ligation  of  a  contract,"  and  section  12,  art.  6, 
of  our  constitution  contains,  in  substance  and 
effect,  the  same  provision. 

Respondent's  husband  died  Intestate,  and  the 
policy  under  consideration,  which  vested  In 
him  at  the  time  of  its  delivery  a  tangible  prop- 
erty right,  fully  matured  at  the  time  of  his 
death,  and  became  a  part  of  his  estate,  subject 
to  the  payment  of  bis  debs  in  the  due  course 
of  administration,  and  was  sutHcient  to  pay  63 
cents  on  each  dollar  due  appellants  according 
to  the  terms  of  their  respective  contracts.  To 
give  the  statute  under  consideration  any  force 
retroactively,  not  only  Impairs  appellants'  rem- 
edy, but  effectually  extinguishes  theh'  right 
by  rendering  their  contracts  totally  worthless. 
In  Bank  v.  Sharp,  6  How.  301,  the  United 
States  supreme  court  said,  touching  the  mat- 
ter here  under  consideration:  "One  of  the 
tests  that  a  contract  has  been  impaired  Is  that 
Its  value  has,  by  legislation,  been  diminished. 
It  Is  not  by  the  constitution  to  be  impaired  at 
all."  Later  the  same  court,  speaking  through 
Mr.  Justice  Swayne,  say:  "The  remedy  sub- 
sisting In  a  state  when  and  where  a  contract 
is  made  and  is  to  be  performed  is  a  part  of  Its 
obligation,  and  any  subsequent  law  of  the 
state  which  so  affeots  that  remedy  as  substan- 
tially to  impair  and  lessen  the  value  of  the  con- 
tract Is  forbidden  by  the  constitution,  and  Is, 
therefore,  void."  Edwards  v.  Kearney,  00  U. 
S.  595.  Api)ellant8,  as  creditors  of  the  estate, 
had  In  due  form  presented  their  claims  to  the 
administrator,  who  had  allowed  the  same,  and, 
by  pursuing  other  remedies  existing  at  the 
time,  they  had  acquired  vested  property  rights 
before  the  passage  and  approval  of  a  statute 
by  which  such  rights  are  divested  and  given 
to  another  without  their  consent,  and  without 
any  compensation  therefor.  Upon  the  theory 
that  such  enactments  are  fundamentally  un- 
reasonable and  coutraiy  to  the  Innnutabiti 
principles  of  justice,  courts  have  uniformly 
held  that  the  legislative  power  Is  constitution- 
ally lucap.ible  of  making  a  valid  law  that  will 
operate  to  Impair  existing  contracts  or  defeat 
vested  rights.  Gunn  v.  Barry,  15  Wall.  610; 
Eideralller  v.  City  of  Taeoma  (Wash.)  44  Pac. 
877.    In  Trust  Co.  v.  Fay  (Wash.)  45  Pac.  153. 
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it  was  held  hj  the  snpTeme  conrt  of  Washing- 
ton that  an  "act  providins  that  the  proceeds 
of  life  insurance  policies  shall  be  exempt  from 
all  liability  for  any  debt  would  be  unconsti- 
tutional, as  impairing  the  obligation  of  con- 
tracts, if  applied  to  antecedent  policies  and  an- 
tecedent debts."  Although  a  statute  should 
be  construed  to  operate  prospectively  only, 
unless  its  terms  show  clearly  a  legrislative  in- 
tent that  it  should  have  a  retroactive  efTect,  it 
seems  Impossible  to  place  that  construction 
upon  section  1  of  chapter  89  of  the  Laws  of 
1805;  and  we  floid  ourselves  unable  to  avoid 
the  Inevitable  deduction  that  It  was  the  clear- 
ly expressed  purpose  of  'the  framers  thereof 
to  exempt  from  the  payment  of  existing  debts 
the  avails  of  all  life  insurance  policies  "hereto- 
fore or  hereafter  Issued"  in  all  cases  where 
the  insured  "at  the  time  of  death  reside  or 
resided  in  this  state  and  leave  or  left  surviv- 
ing a  widow  or  husband  or  any  minor  child." 
Consequently,  the  conclusion  follows  that  said 
section,  In  so  far  as  the  same  relates  to  ante- 
cedent contracts.  Is  inoperative,  because  in 
conflict  with  the  constitution,  and  that  the  de- 
cision of  the  trial  court  based  thereon  Is  not 
sustainable.  The  Judgment  appealed  from  is 
therefore  reversed,  and  the  case  remanded  for 
further  proceedings  not  inconsistent  herewith. 


SHANNON  et  al.  t.  CITY  OP  HURON. 

(Supreme  Court  of  South  Dakota.     Dec.  8, 

1896.) 

Municipal  Corpohations  —  Powbiis  —  Indbbted- 

NK88 — Capital  Campaiok— Warrants— 

AsTiciPATiso  Taxes. 

1.  A  city  has  no  authority  to  incur  indebted- 
ness for  expenses  of  a  campaidn  to  secure  the 
■election  of  the  city  as  the  cnpitnl  of  the  state. 

2.  Warrants  issued  in  payment  of  such  ex- 
penses are  void. 

3.  Warrants  issued  by  a  city  for  current  ex- 

Senses,  after  the  constitutional  limit  of  in- 
ebtedness  has  been  reached,  but  in  anticipa- 
tion of  a  tax  already  levied,  are  valid  to  the 
extent  of  the  taxes  levied. 

4.  Under  Comp.  Laws,  fi  1671-1679,  requir- 
tofC  city  warrants  to  l>e  paid  in  the  order  of 
their  reKistration,  and  that  the  treasurer  shall 
notify  the  holder,  and  set  apart  the  money  for 
his  use,  the  fact  that  taxes  collected  after  the 
issuance  of  a  warrant  have  been  paid  out  on 
other  wnrrantB  eubseonently  issued  will  not 
prevent  the  holder  of  the  unpaid  prior  warrant 
from  recovering  tnereon;  the  treasurer  having 
failed  to  notify  him,  or  set  apart  money  for 
bis  nse. 

Appeal  from  circuit  court,  Beadle  county;  A. 
W.  Cauipl)ell,  Judge. 

Action  by  Shannon  &  Longstaff  against  the 
city  of  Huron.  Froiu  an  order  sustaining  in 
part  and  overruling  in  port  a  demiu-rcr  to  the 
answer,  both  parties  appeal    Affirmed. 

E.  H.  Aplln,  for  plalntlfCs.  A.  W.  Wilmarth, 
for  defendant. 

FULLER,  J.  This  appeal  is  by  both  parties 
from  an  order  sustaining  in  part  and  overruling 
in  part  a  demurrer  to  the  answer  of  the  de- 
fendant to  plaintlSs'  coa^lalnt,  ou  the  ground 


that  the  same  "does  not  state  facts  guffldent 
to  constitute  a  defense  to  plaintiffs'  caime  of 
actitm,"  which  is  baaed  upon  five  city  war- 
rants, each  of  which  is  pleaded  as  a  neparaie 
cause  of  action,  and  three  of  which  are  for  $100 
each,  of  even  date,  and  as  follows:  "Huron. 
South  Dakota,  Dec  2,  1890.  No.  4,136.  Tbe 
treasurer  of  the  city  of  Huron  will  pay  to  tbe 
order  of  Shannon  &  Longstaff  one  himdred  dol- 
lars ((100.00),  out  of  the  general  fund  of  tbe 
city  treasury  not  otherwise  appropriated.  Ac- 
coimt  ot  Pub.  Imp.  H.  J.  Rice,  Mayor.  At- 
test: B.  M.  Rowley,  Cio-k."  In  addition  to 
the  foregoing  instruments,  aggregathig  $300. 
exdusive  of  interest,  plaintiffs  in  tills  action 
seek  to  recover  upon  the  following  w^urants. 
purchased  from  and  duly  assigned  to  plaintiff 
by  the  payees  named  therein.  "Huron,  Da- 
kota, April  1,  1889.  No.  2,701.  The  cdty 
treasurer  of  the  city  of  Huron  will  pay  to  the 
order  of  Norman  Olson  three  dollais  ($3.00). 
oat  of  the  general  fund  of  the  city  treasury  not 
otherwise  appropriated.  Account  of  labor.  H. 
J.  Rice,  Mayor.  B.  M.  Rowley,  Clerk.  [Seal.]" 
"Huron,  Dakota,  AprU  1,  1889.  No.  2,708. 
Tbe  dty  treasurer  at  the  city  of  Huron  wiU 
pay  to  the  order  of  R.  Rameell  dxty  dcdlars 
($60.00),  out  of  the  general  fund  ot  tbe  city 
treasury  not  otherwise  appropriated.  Account 
of  March  salary.  H.  J.  Rice,  Mayor.  B.  M. 
Rowley,  Clerk.    [Seal]" 

It  la  alleged,  among  other  defenses  In  tbe 
answer,  that  tbe  three  warrants  for  $100  eaxdi 
were  drawn  in  favor  of  and  delivered  to  plain- 
tiffs at  the  instance  and  request  of  certain  per- 
sons. Interested  in  the  sale  of  Hm-on  real  es- 
tate and  farming  lands  adjacent  thereto,  who 
had  been  selected  at  a  public  meeting  as  a  cap- 
ital committee,  for  the  purpose  of  bringing  for- 
ward the  city  of  Huron  as  a  candidate  tor  Om 
capital  of  this  state,  and  that,  for  the  purpose 
of  promoting  and  prosecuting  said  capital  cam- 
paign, plaintiffs  printed  for  said  committee  cer* 
tain  bills,  pamphlets,  circulars,  letter  heads, 
and  envelopes,  well  knowing  that  such  materi- 
al was  to  be  used  to  procure  votes  in  favor  of 
said  city  as  a  candidate  for  the  capital,  and  after- 
wards consented  to  and  did  accept,  in  fnll  set- 
tlement therefor,  these  warrants,  which  said 
capital  committee  had,  with  the  knowledge  of 
plaintiffs,  induced,  without  further  considera- 
tion, the  city  council  to  issue  on  account  of 
"public  improvements."  It  is  further  shown, 
clearly,  speclticaily,  and  at  length,  from  tbe  al- 
legations of  the  answer,  that  at  all  material 
dates  prior  to  and  at  the  time  of  the  execution 
of  these  $100  warrants  to  plaintiffs,  and  the  $3 
warrant  to  Olson  for  labor  upon  the  streets, 
and  the  $00  warrant  to  Ramsell  for  servtoes 
as  city  marshal,  the  indebtedness  of  the  city  of 
Huron  had  reached  the  limit  of  indebtedness 
allowed  by  law,  and  tliat  a  record  thereof  and 
all  proceedings  relative  thereto  fully  appeared 
upon  the  public  records  of  said  municipal  cor- 
poration; "that  on  tlie  date  and  at  the  thne  the 
indebtedness  was  created  for  wliich  the  war- 
rants set  out  in  the  plalntifTs  complaint  were 
Issued,  and  on  the  date  and  at  th«  time  tta» 
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warranta  of  the  plalnUff  were  issued,  the  prior 
registered  warrants,  after  snbtracting^  all  the 
money  then  in  the  dty  treasury  from  their  total 
amount,  exceecled  the  total  amount  of  taxes 
levied  to  pay  the  expenses  of  the  dty  of  Huron 
dnrlng  the  fiscal  year  in  wbidi  the  said  war- 
ranta were  Issued,  together  with  the  moneys 
received  from  fines  and  licensee,  and  the  said 
warrants  of  plaintiff  are  not  drawn  against  any 
fund  to  create  which  a  tax  bad  been  duly 
levied,  and  they  were  not  drawn  against  any 
anticipated  fund,  which  fund  was  to  be  collect- 
ed from  a  levy  of  taxes  made  by  the  dty  coim- 
dl  of  the  city  of  Huron  to  pay  the  indebted- 
ness evidenced  by  such  warrants,  and  the  said 
warrants  were  not  drawn  against  any  fund 
levied  to  pay  the  current  expenses  of  the  dty 
of  Huron  for  any  specific  year,  or  against  any 
specific  fund  whatever.    •    •    •" 

At  the  hearing  of  the  argument  of  counsel, 
the  court  overruled  the  demurrer  as  to  the 
three  warrants  issued  to  plaintiffs  for  $100 
each,  and  sustained  the  same  as  to  the  $60 
warrant  issued  to  Ramsell  and  the  %'i  war- 
rant issued  to  Olson,  both  of  which  were  duly 
assigned  to  plaintiffs.  The  constitution  of 
this  state,  legally  adopted  and  ratified,  was 
In  full  force  at  the  time  plaintiffs  entered  into 
an  agreement  with  the  capital  committee  to 
do  the  printing  for  which  three  of  the  war- 
rants in  suit  were  afterwards  issued  directly 
to  plaintiffs;  and  article  10  of  section  2  there- 
of prorvldes  that  "no  tax  or  assessment  shall 
be  levied  or  collected,  or  debts  contracted  by 
municipal  corporations,  except  in  pursuance 
of  law  for  public  purposes  specified  by  law. 
•  •  •'>  The  location  of  the  state  capital  for 
the  benefit  of  private  individuals  was  a  mat- 
ter wholly  foreign  to  the  purposes  and  ob- 
jects of  the  corporation,  the  charter  of  which 
neither  expressly  nor  by  implication  author- 
ized any  of  its  officers  to  burden  the  munici- 
pality with  debts  incurred  In  furtherance  of 
the  scheme;  and  the  city  was  entirely  pow- 
erless to  issue  its  warrants  therefor.  Plaintiffs, 
the  capital  committee,  and  all  other  persons 
dealing  with  the  officers  of  the  munldpality, 
had  notice  and  were  charged  with  a  knowl- 
edge of  the  law,  under  the  limitations  and  re- 
strictions of  which  no  liability  could  be  creat- 
ed or  debt  incurred  against  the  city  of  Huron 
for  printing  capital  campaign  literature,  and 
the  warrants,  when  Issued,  were  void  in  to  to. 
As  munidpal  corporations  have  only  the  pow- 
ers expressly  conferred  by  or  proceeding  from 
positive  enactment,  there  Is,  upon  principle, 
no  reasonable  distinction  between  cases  where 
acts  have  been  performed  without  any  lawful 
authority  and  such  as  involve  the  doing  of 
something  that  Is  expressly  prohibited.  In  all 
such  instances,  there  being  an  entire  absence 
of  power,  the  acts  are  ultra  vires.  The  dis- 
tinction between  the  Irregular  exercise  of 
power  expressly,  impliedly,  or  incidentally 
granted  to  a  municipal  corporation,  and  a  to- 
tal absence  of  such  power,  is  so  dearly  ele- 
mentary and  well  defined  that  elucidation  Is 
nunecessary.    As  a  munlctxMl  corporation  ia 


forbidden  by  law  and  has  no  vested  right  or 
Inherent  power  to  contract  debts  and  Issue 
evidences  thereof  to  advance  the  Interests  of 
Individuals,  no  taxpayer  of  the  city  of  Huron 
can  be  compelled  to  contribute  money  for  the 
purpose  of  promoting  a  capital  campaign, 
however  much  the  inhabitants  of  the  city 
might  be  personally  benefited  thereby.  Un- 
der the  constitutional  provisions  above  cited, 
the  statutes  of  this  state,  and  the  charter  of 
the  city  of  Huron,  the  delegated  power  of 
taxation  can  be  used  only  for  a  public  or  gov- 
ernmental purpose,  as  distinguished  from  a 
private  purpose,  of  which  the  case  before  us 
U  a  glaring  example.  Burr.  Pub.  Secur.  c.  9, 
and  numerous  cases  therein  collated.  The 
view  we  have  taken  renders  it  unnecessary  to 
consider.  In  this  connection,  other  defenses 
alleged  in  the  answer;  and  we  readily  con- 
clude that  the  trial  court  was  fully  Justified 
in  overruling  the  demurrer  in  so  far  as  the 
same  relates  to  allegations  of  said  answer 
which  pertain  to  the  three  warrants  of  $100 
each. 

When  Olson  and  Ramsell  rendered  the  serv- 
ices, in  settlement  for  which  each  received 
one  of  the  two  remaining  warrants,  and  at 
the  time  of  the  Issuance  thereof,  the  territo- 
rial organic  law,  then  In  force,  provided  that 
"no  political  or  municipal  corporation,  coun- 
ty or  other  subdivision  in  any  of  the  terri- 
tories of  the  United  States  shall  ever  be- 
come Indebted  in  any  manner  or  for  any  pur- 
pose to  any  amount  in  the  aggregate,  includ- 
ing existing  Indebtedness,  exceeding  four  per 
centum  on  the  value  of  the  taxable  property, 
within  such  corporation,  county  or  subdivi- 
sion, to  be  ascertained  by  the  last  assessment 
for  territorial  and  county  taxes  previous  to 
the  Incurring  of  such  Indebtedness;  and  all 
bonds  and  obligations  in  excess  of  such 
amount  given  by  such  corporation,  shall  be 
void."  Comp.  Laws,  p.  34,  {  112.  According 
to  the  averments  of  the  answer,  which  for 
the  purposes  of  the  demurrer  must  be  taken 
as  true  statements  of  fact,  the  indebtedness 
of  the  city  when  these  warrants  were  issued, 
and  at  all  material  dates  prior  to  and  dur- 
ing the  performance  of  the  services  by  Olson 
and  Ramsell,  exceeded  the  above  limitation 
in  the  sum  of  $14,700.36;  but,  as  a  matter  of 
law,  no  liability  in  excess  of  the  limitation 
existed  against  the  municipality,  for  the  rea- 
son that  it  is  not  within  the  power  of  a  mu- 
nicipal corporation  to  "become  Indebted  In 
any  manner  or  for  any  purpose"  beyond  the 
limitation  fixed  by  a  law,  which  amounts  to 
an  absolute,  arbitrary  prohibition,  and  ex- 
pressly declares  that  all  "obligatio<i8  In  ex- 
cess of  such  amount  given  by  such  corpora- 
tion, shall  be  void."  The  provision  Is  so 
plain  and  transparent  that  no  word,  phrase, 
or  clause  can  be  found  anywhere  In  the  lan- 
guage employed  to  express  the  will  of  the 
lawmaking  power  to  which  may  be  applied 
any  recognized  rule  of  construction.  Conse- 
quently, all  warrants  beyond  this  constitu- 
tional barrier,  erected  to  prevent  the  hnpair- 
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ment  of  existing  obligations  and  a  mInouB 
rate  of  taxation,  stand  for  naught,  and,  Inde- 
pendently of  taxes  levied  for  current  ex- 
penses, the  valid  outstanding  warrants  of 
the  cl^  vrere  Just  equal  to  and  vyholly  with- 
in the  limitation  fixed  by  law,  when  the  war- 
rants under  consideration  were  drawn  upon 
a  general  fund  to  create  which  a  tax  had 
been  duly  levied  for  the  current  expenses  of 
the  city  during  the  period  of  twelve  months 
commencing  December  1,  1888,  ending  De- 
cember 1,  1889,  and  denominated  the  "Fiscal 
Year  of  1889."  From  the  answer,  and  the 
undisputed  averments  of  the  complaint.  It 
appears  that  of  the  $10,175.50  taxes  lawfully 
levied  August  6,  1888,  presumptively  for  gen- 
eral city  purposes  for  the  ensuing  fiscal  year, 
110,175  had  been  paid  into  the  city  treasury 
at  the  time  Olson  worked  two  days  upon  the 
streets  and  received  therefor  the  $3  war- 
rant, and  at  the  time  Ramsell  as  city  mar- 
shal performed  the  services  for  which  the 
$60  warrant  was  drawn;  and  that  from  De- 
cember 1,  1888,  to  April  1,  1889,  there  had 
been  Issued  by  the  city  council  warrants  ag- 
gregating $9,734.75,  and  no  more.  It  will 
thus  be  seen  that  the  warrants  drawn  during 
the  fiscal  year,  and  prior  to  the  date  of  the 
warrants  issued  to  Olson  and  Ramsell, 
amounted  to  $440.75  less  than  the  amount 
levied  for  that  year;  and,  under  such  cir- 
cumstances, this  court  has  Justified  the  issu- 
ance of  warrants,  for  lawful  purposes,  in  an 
amount  equal  to  said  levy,  although  the  in- 
debtedness for  prior  years  had  reached  the 
constitutional  limitation.  "The  fact  that  a 
municipality  Is  indebted  to  the  full  constltu- 
tloinai  limit  does  not  prevent  the  same  from 
levying  such  taxes  as  It  is  authorized  to  levy 
by  law,  and  Issuing  Its  warrants  within  the 
limits  of  such  levy  in  anticipation  of  their 
collection;  and,  so  long  as  the  warrants  is- 
sued are  within  the  amounts  lawfully  levied, 
they  do  not  create  an  additional  debt.  To 
render  such  warrants  invalid,  it  must  af- 
firmatively appear,  therefore,  that  no  tax  had 
been  provided  for  their  payment  when  the 
warrants  were  Issued."  Lot  Co.  v.  Lane  (S. 
D.)  62  N.  W.  882;  In  re  State  Warrants,  Id. 
101.  The  summary  means  provided  by  law 
and  employed  to  enforce  the  collection  of 
taxes  renders  almost  certain  the  payment  of 
all  taxes  lawfully  levied;  and,  in  legal  ef- 
fect and  for  the  time  being,  the  sum  total  so 
levied  for  the  fiscal  year  and  unappropriated 
thereto,  whether  collected  or  in  process  of 
collection.  Is  deducted  from  the  prior  indebt- 
edness of  the  municipality,  the  aggrregate  of 
which  has  reached  the  constitutional  limita- 
tion. In  other  words,  notwithstanding  the 
limitation  has  been  reached,  warrants  may 
be  Issued  for  the  authorized  current  expenses 
of  any  fiscal  year  to  the  full  amount  levied 
for  that  year,  and  for  that  purpose,  without 
incurring  any  Indebtedness  beyond  such  lim- 
itation.    Again,  consider,  as  we  must,  the 


Indebtedness  by  which  the  limitation  was 
reached,  as  an  existing  liability  at  the  begin- 
ning of  the  fiscal  year  of  1889,  augmented  by 
the  sum  of  all  legal  warrants  drawn  upon  tbe 
city  treasury  during  that  year  for  current  ex- 
penses; yet,  80  long  as  such  amounts  do  not 
in  the  aggregate  exceed  the  limited  sam 
plus  the  amount  of  the  levy,  no  additional  in- 
debtedness lias  been  Incurred  thereby,  and 
the  warrants  thus  drawn  are  payable  in  tbe 
order  of  presentment  for  registration.  Be- 
ing legal  warrants  when  issued,  no  subse- 
quent act  or  misappropriation  of  funds  by  tbe 
city  council  could  operate  to  render  said  war- 
rants Invalid.  * 

Counsel's  contention,  In  sllipport  of  his 
claim  that  plaintiffs  cannot  recover  for  the 
reason  that  taxes  out  of  which  these  war- 
rants might  have  been  paid,  amounting  to 
$50,000,  have  been  levied,  collected,  and  paid 
out  upon  warrants  issued  and  registered  snb- 
sequently  to  the  date  and  registration  of  eald 
warrants,  and  that  plaintiffs  are  in  conse- 
quence thereof  guilty  of  negligence  sufficient 
to  defeat  a  recovery,  is  entirely  without  mer- 
it. As  soon  as  money  had  been  collected  into 
the  proper  fund  sufficient  to  pay  one  or  both 
of  these  warrants  in  the  order  of  registra- 
tion, the  law  makes  It  the  Imperative  duty 
of  the  city  treasurer  to  so  notify  the  owner 
and  holder  thereof,  and  to  set  apart  said  mon- 
ey for  his  use  and  benefit.  Comp.  Laws,  if 
1071-1079,  inclusive;  State  v.  Campbell  (a 
D.)  04  N.  W.  1125.  As  this  notice  was  not 
given,  and  the  fund  out  of  which  pialntiflTs' 
warrants  should  have  been  paid  In  the  or- 
der of  their  presentment  has  been  diverted 
and  disbursed,  with  the  knowledge  and  con- 
sent of  the  city  authorities,  and  without  re- 
gard to  tbe  requirements  of  the  statutocy 
provisions  above  cited,  there  is  no  substantial 
ground  upon  which  to  base  a  holding  that 
plalntiflFs'  right  to  recover  has  been  lost  by 
reason  of  laches,  and  the  city  Is  not  In  a  po- 
sition to  maintain  such  a  defense.  "There  la 
nothing  new  In  holding  a  municipality  re- 
sponsible for  the  want  of  fidelity  of  those 
who  act  for  it.  Suits  of  that  kind  are  of 
daily  occurrence."  City  of  Chicago  t.  Sex- 
ton, 115  111.  230,  2  N.  E.  263. 

The  view  we  have  taken  of  the  questions 
presented  sustains  the  order  of  the  trial 
court,  which  overrules  the  demurrer  to  tbe 
answer  in  so  far  as  the  same  pertains  to  the 
three  warrants,  of  $100  each.  Issued  for  an 
illegal  purpose,  and  fully  justifies  the  same 
as  to  that  portion  of  the  answer  relating  to 
the  $3  warrant  and  the  warrant  for  $60,  is- 
sued for  a  current  municipal  purpose,  after 
the  limit  had  been  reached,  but  in  anticipa- 
tion of  a  tax  already  levied  for  current  ex- 
penses, of  which  $440.75  remained  unappro- 
priated at  the  date  of  said  warrants,  and  at 
the  time  the  labor  was  performed  In  consid- 
eration for  which  the  same  were  Issued.  The 
order  appealed  from  Is  therefore  affirmed. 
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LYMAN  COUNTY  t.  STATB. 

(Supreme  Court  of  South  Dakota.     Dec.  23, 

1896.) 

CODSTIES— Right  to  Hub  the  Statb  —  Costs  ih 

Ckiminal  Prosfx'Utioxs   Auisiho   in 

nN-ORQANIZlID   CoCNTIEd. 

1.  Under  Laws  1890,  -  c.  1,  anthorUinK  any 
person  deeming  himself  aggrieved  by  the  re- 
fusal of  the  state  auditor  to  allow  a  claim 
against  the  state  to  commence  an  action  against 
the  state  in  the  supreme  court,  an  organized 
county  may  bring  such  an  action,  being  a  body 
corporate  for  civil  and  political  purposes  (Comp. 
Laws,  S  572).  and  therefore  a  "person,"  as  de- 
fined by  section  4746. 

2.  Under  Laws  1881,  c.  84,  i  16,  amended  by 
Laws  1891,  c.  4,  providing  for  the  payment  by 
the  state  of  the  costs  of  criminal  prosecutions 
arisinf;,  or  having  arisen,  in  unorganized  coan- 
ties.  the  state  is  liable  for  the  costs  where  a 
prosecution  aaose  in  a  county  then  unorganized, 
though  it  was  organized  shortly  after,  and  the 
case  was  removed  there  for  trial. 

3.  The  certification  by  the  state's  attorney, 
and  allowance  by  the  court,  of  costs  in  a  crim- 
inal prosecution  arising  in  an  unorganized  coun- 
ty, required  by  the  statute  (Laws  1881,  c.  84.  i 
15,  amended  by  Laws  1891,  c.  4),  is  a  condition 
precedent  to  their  payment  by  the  state  auditor, 
but  is  not  required  to  entitle  a  claimant  to  main- 
tain an  action  against  the  state  thereon,  where 
their  pnyment  has  been  refused  by  the  auditor. 

4.  When  a  criminal  prosecution  arose  in  an 
unorganized  county,  and  the  costs  were  payable 
by  the  state,  the  issuance  by  the  county  after 
its  organization  of  its  warrants  for  such  costs 
ia  unauthorized;  but.  where  such  warrants 
have  been  issued  in  good  faith,  they  will  be 
treated  as  advances  made  on  the  claims,  and 
«ntitle  the  county  to  be  subrogated  to  the  rights 
«f  the  claimants  against  the  state. 

Action  by  Lyman  county  against  the  state 
«f  South  Dakota.  On  demurrer  to  petition. 
Demurrer  overruled. 

5.  H.  Wright,  for  plaintiff.  Coe  I.  Craw- 
ford, Atty.  Gen.,  f^r  the  State. 

HANBY,  J.  Defendant  demurs  to  the  com- 
plaint, on  the  grotmds  that  plaintiff  has  not 
legal  capacity  to  sue,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Such  facts  are  substantial- 
ly as  follows:  May  20,  1893,  one  Mot  Mat- 
son  was  murdered  in  Lyman  county,  then  un- 
organized,  and  attached  to  Brule  for  Judi- 
cial purposes.  Henry  Schroeder  and  Frank 
B.  Phelps  were  accused  of  the  crime,  ar- 
rested by  officers  of  Brule  county,  and  an  In- 
quest was  held  prior  to  May  27th,  when 
plaintiff  became  one  of  the  duly-organized 
counties  of  this  state.  Thereupon  the  accus- 
ed were  surrendered  to  the  officers  of  the 
newly-organized  county,  who  continued  the 
prosecution.  Having  been  Indicted,  Schroe- 
der entered  a  plea  of  guilty,  and  was  sen- 
tenced to  Imprisonment  for  life.  Phelps  en- 
tered a  plea  of  not  guilty,  was  granted  a 
change  of  place  of  hrlal  to  Hanson  county, 
where  he  was  convicted,  and  sentenced  to  Im- 
prisonment for  life.  The  Judgment  was  af- 
flriued  by  this  court  p9  N.  W.  471);  but,  be- 
fore Us  execution  began,  the  prisoner  died.  In 
the  Hanson  county  Jail.  There  were  actually 
and  neceasarily  expended  and  incurred,  in  and 


Incident  to  such  murder,  prosecutions,  and 
convictions,  certain  sums,  stated  in  detail, 
which  plaintiff  has  allowed,  and  for  which 
Its  warrants  have  been  issued  and  registered 
Before  this  action  was  commenced,  plaintiff 
presented  Its  claim  to  the  state  auditor,  duly 
authenticated,  adjusted,  and  yerifled,  and  de- 
manded Its  allowance;  but  be  rejected  it, 
assigning,  as  his  reasons  for  so  doing,  that 
no  provision  of  law  required  Its  payment,  and 
no  appropriation  bad  been  made  for  that  pur- 
pose. 

The  Qrst  ground  of  demurrer  is  untenable. 
Each  organized  county  is  a  body  corporate 
for  civil  and  political  purposes  only,  and,  as 
such,  may  sue  and  be  sued,  plead  and  be  im- 
pleaded. In  any  court  In  this  state.  Comp. 
Laws,  {  572.  The  legislature  shall  direct  by 
law  In  what  manner  and  In  what  courts 
suits  may  be  brought  against  the  state.  St. 
Const  art.  3,  {  27.  It  Is  competent  for  "any 
person,"  deeming  himself  aggrieved  by  the 
refusal  of  the  state  auditor  to  allow  any  Just 
claim  against  the  state,  to  commence  an  ac- 
tion In  this  court  Laws  1890,  c.  1.  The 
word  "person,"  as  here  used,  includes  not 
only  human  beings,  but  bodies  politic  and 
corporate.  Comp.  Laws,  |  4748.  The  right 
of  any  organized  county  to  Institute  an  ac- 
tion against  the  state  has  been  expressly  con- 
ferred by  the  legislature,  agreeably  to  the 
provisions  of  the  constitution.  "The  civil 
and  criminal  Jurisdiction  of  Justices  of  the 
peace  In  organized  counties  In  any  Judicial 
subdivision  containing  one  or  more  unorgan- 
ized counties,  shall  extend  over  all  such  un- 
organlised  county  or  counties  in  such  subdi- 
vision; and  all  summons,  warrants,  orders 
or  process  Issued  by  .such  Justice  of  organ- 
ized counties,  shall  be  served  or  executed  by 
the  sheriff  or  any  constable  of  the  same  coun- 
ty, and  the  costs  In  all  criminal  prosecutions 
In  the  circuit  and  Justices  courts  for  offenses 
heretofore  or  hereafter  charged  to  have  been 
committed  when  the  same  is  not  collected 
from  the  defendant,  shall  be  audited  and 
paid  out  of  the  state  treasury;  but  no  such 
costs  shall  be  so  audited  or  paid  unless  a  dupli- 
cate Itemized  account  of  the  same  shall  be 
certified  to  as  correct  by  the  state's  attorney 
of  the  organized  county  and  examined  and 
allowed  by  the  circuit  court,  one  of  which 
accounts  shall  be  preserved  as  a  public  rec- 
ord in  the  office  of  the  clerk  of  the  circuit 
court  of  the  subdivision;  and  the  court  shad 
have  full  authority  to  disallow  any  or  all 
such  costs  and  fees  whenever  it  deems  the 
same  illegally  or  unnecessarily  Incurred. 
And  the  expenses  of  all  criminal  prosecutions 
arising  or  having  arisen  In  such  unorganized 
counties,  Including  the  lawful  cost  of  keep- 
ing the  prisoners,  shall  be  audited  and  paid 
out  of  the  state  treasury  when  the  same  Is 
certified  and  allowed  in  the  manner  prescrib- 
ed In  this  section.  But  no  fees,  costs  or  char- 
ges shall  be  certified  or  allowed  unless  the 
same  is  duly  adjusted;  and  no  fees,  costs  or 
charges  shall  be  so  certified,  allowed  or  au- 
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dlted  u  In  thta  aection  provided,  unless  tbe 
officer  prosecuting  the  same  shall  attach  to 
such  Itemized  account  an  affidavit  that  the 
same,  and  every  item  thereof  has  been  ac- 
tually, legally  and  necessarily  incurred,  and 
that  no  part  thereof  has  been  paid."  Section 
15,  c.  81,  Laws  1881,  as  amended  by  chapter 
4,  Laws  1891.  This  law  was,  in  effect,  an 
appropriation,  valid  when  enacted,  and  not 
repealed  by  either  chapter  111,  Laws  1891, 
or  chapter  97,  Laws  1893.  Cutting  v.  Tay- 
lor, 3  8.  D.  11,  61  N.  W.  949;  State  v.  Hippie 
(8.  D.)  84  N.  W.  120. 

The  state  Is  certainly  liable  for  the  ex- 
penses incurred  prior  to  the  time  of  organi- 
zation. Whether  It  should  pay  expenses  In- 
curred after  that  time  presents  a  difficult 
question.  The  pertinent  portion  of  the  stat- 
ute is  this:  "And  the  expenses  of  all  crim- 
inal prosecutions  arising  or  having  arisen  in 
such  unorganized  counties,  including  the  law- 
ful costs  of  keeping  the  prisoners,  shall  be 
audited  and  paid  out  of  the  state  treasury." 
Whatever  may  be  the  strict  grammatical 
construction  of  this  language,  the  legislative 
intent  Is  evld^it  It  does  not  mean  that  the 
expenses  to  be  paid  by  the  state  shall  arise 
In  unorganized  counties.  It  is  the  criminal 
prosecutions  which  must  arise  therein.  Such 
prosecutions  cannot  be  conducted  in  imor- 
ganized  counties.  They  are  conducted  by 
officers  of,  and  In  organized  counties.  All  ex- 
penses of  such  prosecutions  arise  In  organ- 
ized counties.  It  was,  undoubtedly,  Intended 
that  the  state  shall  pay  all  expenses  actually 
and  necessarily  Incurred  in  conducting  crim- 
inal prosecutions  which  arise  in  unorganized 
counties;  hence  the  state  is  liable  for  the 
costs  and  expenses  of  any  criminal  prosecu- 
tion so  arising,  regardless  of  where  It  is  con- 
ducted. Had  plaintiff  remained  unorganized, 
the  prosecution  of  Phelps  and  Schroeder 
would  have  been  conducted  In  Brule  or  some 
other  organized  county,  and  the  state  requir- 
ed to  pay  the  expenses.  Does  the  fact  that 
it  was  removed  to  Lyman,  upon  its  organiza- 
tion, change  the  result?  We  think  not  The 
state  has  undertaken  to  provide  means  for 
enforcing  the  criminal  law  in  unorganized 
counties.  A  murder  was  committed  In  one 
of  these  counties.  It  gave  rise  to  a  criminal 
prosecution.  Having  thus  arisen,  all  the  ex- 
penses of  such  prosecution  should  be  paid 
by  the  state.  When  the  conditions  existing 
in  newly-organized  counties  are  considered, 
the  Justice  of  this  conclusion  will  be  readily 
conceded. 

The  learned  attorney  general  contends  that 
it  does  not  appear  upon  the  face  of  the  com- 
plaint that  the  account  has  been  certified  as 
correct  by  the  state's  attorney,  and  allowed 
by  the  circuit  court,  and  that  such  acts  are 
conditions  precedent  to  the  bringing  of  an 
action  thereon.  It  may  be  doubtful  If  these 
facts  are  properly  pleaded,  but  their  omis- 
sion does  not  render  the  complaint  demurra- 
ble. The  statute  controls  the  action  of  the 
auditor,  but  does  not  restrict  plaintiff's  right 


of  action.  Short  v.  White  Lake  Tp.  (S.  D.; 
66  N.  W.  432.  If  aggrieved  by  the  refosal  ot 
the  auditor  to  allow  his  claim,  the  claimant 
may  Commence  an  action.  Srctlon  1,  c.  1, 
Laws  1890.  Such  refusal  Is  the  only  condi- 
tion precedent  The  complaint  Is  certainly 
sufficient  in  this  respect 

Finally,  it  is  suggested  that  plaintiff  can- 
not recover  because  it  paid  the  claims,  with- 
out taking  assignments  of  each.  This  con- 
tention cannot  be  sustained.  Payment  by 
plaintiff  was  not  authorized.  If  the  Issuance 
of  its  warrants  were  regarded  as  "payment" 
in  the  ordinary  sense  of  the  term,  such  war- 
rants would  be  illegal  and  void.  The  county 
could  refuse  payment  thereof,  and  the  orig- 
inal claimants,  consisting  of  witnesses,  Ju- 
rors, officers,  and  other  persons,  would.  If 
any  of  them  were  sufficiently  interested,  be 
required  t6  present  their  claims  to  the  state, 
while  the  innocent  holders  of  the  warrants 
would  in  most  cases  be  practically  powerless 
to  recover  what  they  may  have  invested 
therein.  All  concerned  seem  to  have  acted 
In  good  faith  under  a  mutual  mistake  of  law. 
Justice  demands  that  the  Issuing  of  theap 
warrants  shall  be  regarded  as  advances 
made  by  the  plaintiff  upon  claims  which 
should  have  been  paid  by  the  state,  and  that 
plaintiff  shall  be  subrogated  to  the  rights  of 
each  claimant  to  whom  such  advances  were 
made.  We  therefore  hold  that  plaintiff  can 
recover  for  such  items  of  costs  and  expense 
as  were  actually,  legally,  and  necessarily  in- 
curred in  the  prosecution  mentioned  in  the 
complaint  and  for  which  its  warrants  have 
been  issued.    The  demurrer  is  overruled. 


WOODS  V.  SHELDON,  GoTemor,  et  aL 

(Supreme  Court  of  South  Dakota.     Dee.  18, 

1896.) 

Elections— Caxvarsixo  Boards—  &CTHOKrrT  to 

AMOUKM — DCTIBS—  Dbhurkeb— JuRi*- 

I>I(  TION— BCFPICI  KNOT. 

1.  Laws  1890,  c.  84,  |  1,  requires  county  can- 
vassing  Iraards  to  make  a  single  abstract  in- 
cluding votes  for  members  of  conRress  nnd  pres- 
idential electors,  which  must,  by  section  2,  be 
duly  certified  by  them,  and  deposited  with  the 
county  auditor  or  clerk,  who  shall  immediate- 
ly make  a  certified  copy  thereof,  and  forward 
it  to  the  secretary  of  state,  who  by  section  4  is 
authorized,  if  the  returns  are  not  received  with- 
in 20  days  after  election,  to  send  a  messenger 
for  them,  and  by  section  6  is  prohibited  from 
opening  them  except  in  the  presence  of  the 
state  board  of  canvassers  when  they  meet  to 
canvass  them,  as  required  by  section  3,  which 
declares  that  such  board  shall,  witliln  30  days 
after  election,  open  the  returns,  and  "forth- 
with" determine  the  number  of  votes  given  for 
each  candidate,  and  that  those  respectively  re- 
ceiving the  highest  vote  shall  be  deemed  elect- 
ed, flffrf,  that  the  state  board  of  canvassers  are 
impliedly  authorized  to  adjourn  to  a  day  cer- 
tain, or  take  a  recess  from  day  to  day,  for  a 
reasonable  time,  to  enable  them  to  obtain  prop- 
erly authenticated  returns,  by  sending  a  mes- 
senger for  them,  in  place  of  those  which,  when 
opened  on  their  meeting  as  required,  are  found 
to  be  improperly  authenticated. 

2.  Laws  1890,  c  84,  {  3,  requiring  a  state 
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board  of  canTassen  of  election  retnrni  for 
members  of  congress  and  presidential  electors 
to  determine  the  number  of  votes  received  by 
each  candidate,  and  declaring  that  the  candi- 
dates reapeetively  receiving  the  highest  vote 
shall  be  deemed  elected,  impliedly  requires  the 
board  to  canvass  all  the  votes  cast  in  every 
county  in  the  state  if  duly  authenticated  returns 
are  obtainable. 

3.  A  demurrer  on  the  ground  that  a  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  does  not  raise  the  question  of 
jorisdiction. 

Application  by  Richard  3.  Woods  against 
Cbarlee  H.  Sheldon,  governor,  and  another, 
for  writ  of  mandamus.    Denied. 

Hom«  &  Stewart  and  C.  H.  Dillon,  for 
plaintiff.  T.  P.  Estes,  for  defendants.  U.  S. 
G.  Cherry  and  Melvin  Grlgsby  (Thomas  Noll, 
John  F.  Hughes,  and  W.  L.  Shunk,  of  coud- 
sel),  for  candidates  on  the  People's  party  tick- 
et. 

CORSON,  P.  J.  Thia  Is  an  application  by 
tbe  plaintitr,  Richard  J.  Woods,  for  a  peremp- 
tory writ  of  mandamus,  directed  to  Charles  H. 
Sbeldan,  as  governor  of  the  state  of  South  Da- 
kota, and  Thomas  Thorson,  secretary  of  said 
otate,  commanding  them  to  issue  to  the  plaln- 
tiff  a  certificate  of  election  as  presidential 
elector  of  this  state.  Tbe  case  comes  before 
this  court  on  an  order  to  show  cause.  The 
affidavit  for  the  writ  contains  the  usual  state- 
ments as  to  the  holding  of  a  general  election 
on  November  3,  1886,  and  that  the  plaintiff 
was  a  candidate  on  the  Republican  ticket  for 
presidential  elector;  tbat  the  said  governor 
and  secretary  of  state,  on  the  3d  day  of  De- 
cember, 1806,  met  at  the  senate  room  In  the 
state  bouse  at  the  capital  of  the  state,  and  pro- 
ceeded to  open  and  canvass  the  returns  for 
members  of  congress  and  presidential  electors, 
and  declared  the  result  of  tbe  said  canvass, 
by  which  It  appears  that  tbe  plaintiff  had  a 
plurality  of  the  votes  cast  at  said  election  for 
a  presidential  elector.  It  is  not  stated,  how- 
ever, that  all  the  returns  from  all  the  counties 
of  tbe  state  were  canvassed,  nor  that  the  can- 
vassers bad  adjourned.  A  demurrer  was  in- 
terposed on  the  part-(tf  the  governor  and  sec- 
retary of  state  to  tbe  affidavit  of  the  plaintiff, 
on  the  ground  that  It  did  not  state  facts  suffl- 
cleat  to  constitute  a  cause  of  action.  Tbe  spe- 
dflc  grounds  urged  on  the  argument  were 
that,  the  governor  being  the  bead  of  a  co-or- 
dinate department  of  the  government  of  the 
state,  this  court  had  no  power  to  control  bis 
action  In  tbe  discharge  of  his  official  duties  by 
mandamus;  and  also  that  it  does  not  affirma- 
tively appear  either  that  all  the  returns  from 
the  several  counties  of  the  state  have  been  can- 
vassed, or  that  tbe  canvassers  have  concluded 
the  canvass,  and  adjourned. 

As  tbe  only  ground  of  the  demurrer  la  that 
the  affidavit  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  question  of 
the  Jurisdiction  of  this  court  of  tbe  person  and 
snbject-matter  is  not  raised,  and  therefore 
need  not  be  decided  In  this  proceeding.  Comp. 
Laws,  I  4800.    It  Is  due  the  governor,  how- 


ever, to  state  that  he,  through  his  counsel,  in 
open  court,  expressed  a  desire  that  the  matter 
should  be  disposed  of  <»  its  merits,  and  waived 
all  questions  as  to  the  Jurisdiction  of  tbe  court. 
I  am  of  the  opinion  that  tbe  complaint  does. 
In  ^ect,  state  that  the  canvass  was  complet- 
ed, and  the  canvassers  had  adjourned,  upon 
the  plaintiff's  theory  of  the  effect  of  tbe  acts 
of  the  governor  and  secretary  of  state,  which 
Is  that  the  canvassers  having  declared  the  re- 
sult of  the  canvass  as  far  as  completed,  and 
decided  that  the  returns  from  the  counties  of 
Butte  and  Lawrence  were  not  such  as  they 
were  required  to  canvass,  the  canvass  was 
concluded.  As  the  decision  upon  this  demur- 
rer was  reserved  without  prejudice,  I  am  of 
the  opinion  that  it  should  be  overruled. 

An  answer  was  filed  by  tbe  defendants, 
which  Is  very  full  and  specific,  and  sets  out  all 
the  proceedings  had  by  tbe  canvassers.  A  de- 
mtu-rer  was  Interposed  to  this  answer,  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  defense  to  plaintiff's  applica- 
tion for  tbe  writ  It  appears  by  the  answer 
that  the  canvassers  canvassed  the  returns  for 
all  tbe  counties  of  the  state  except  Butte,  and 
unorganized  counties  attached  to  Butte,  and 
Lawrence  county,  and  that  the  canvassers, 
having  foimd  the  returns  from  those  counties 
defective,  took  a  recess  from  day  to  day  until 
proper  returns  could  be  obtained  from  those 
counties;  that  a  messenger  bad  been  sent  for 
properly  certified  returns  from  those  counties; 
and  that,  upon  their  receipt,  the  canvassers 
Intended  to  proceed  and  complete  tbe  can- 
vass. Certified  cc^les  of  the  purported  returns 
from  those  counties  are  annexed  to  the  answer. 
From  these  it  appears  that  in  the  two  purport- 
ed returns  from  Butte  county,  one  of  that 
county  proper,  and  one  of  the  unorganized 
counties  attached  to  that  county,  there  were 
no  certificates  of  the  auditor,  of  any  descrip- 
tion, upon  the  purported  copies  of  the  ab- 
stracts. The  blank  for  the  auditor's  certt^ 
cate  was  not  filled  out,  signed,  or  sealed  in  ei- 
ther case.  It  also  appears  that  the  certificate 
of  the  auditor  of  Lawrence  county  to  the  par- 
ported  returns  from  that  county  contained  no 
seal  on  any  part  of  the  purported  copy. 

It  Is  contended  by  the  learned  counsel  for  the 
plaintiff  that  the  canvassers  had  no  authority 
to  take  such  recess,  or  to  send  a  messenger  for 
proper  returns  from  those  counties,  and  that, 
when  the  canvassers  had  canva.<!s«d  the  re- 
turns they  found  pr(^)erly  authenticated,  tbe 
canvass  was  concluded.  Tbe  learned  counsel 
for  the  candidates  upon  the  People's  party  tick- 
et Insist:  First,  that  the  returns  from  the  coun- 
ties named  were  sufficient  and  that  it  is  still 
the  duty  of  tbe  said  canvassers  to  canvass  tbe 
returns  from  those  counties;  second,  that  if 
not  sufficient,  then  the  canvassers  had  the  pow- 
er and  authority  to  take  a  recess  from  day  to 
day,  and  to  send  a  messenger  to  those  counties 
for  legal  returns.  The  court  held  the  ansvi-er 
sufficient  and  overruled  the  demurrer.  There- 
upon all  inrties  submitted  the  case  for  the  de- 
cision of  the  court  upon  the  pleadhigs  and  pa- 
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pen  before  Oie  conrt  A  discussion,  therefore, 
of  the  facts  stated  in  the  answer  of  the  de- 
fendants, will  be  all  that  will  be  necessary  In 
the  decision  of  this  case.  The  questions  pre- 
sculed  are  Importtftit,  and  require  careful  con- 
sideration. 

Section  3.  c.  84,  Laws  1890,  denning  the  du- 
ties of  the  said  governor  and  secretary  of  state 
In  cauTassing  the  returns  for  members  of  con- 
gress and  presidential  electors,  reads  as  fol- 
lows: "Within  thirty  days  after  said  election, 
the  governor  and  secretary  of  state.  In  the 
presence  of  the  auditor  of  the  state,  the  attor- 
ney general,  and  one  or  more  judges  of  the 
supreme  court  shall  open  the  returns  made  to 
the  secretary  of  state,  for  members  of  con- 
gress'and  for  electors  of  president  and  vice 
president  of  the  United  States,  and  shall  forth- 
with proceed  to  ascertain  the  number  of  votes 
given  to  the  different  persons  for  said  oflSces; 
and  the  person  having  the  highest  number  of 
votes  shall  be  considered  duly  elected;  •  •  • 
and  to  each  person  duly  elected  the  governor 
shall  give  a  certlflcate  of  election,  signed  by 
him,  sealed  with  the  great  seal,  and  counter- 
signed by  the  secretary  of  state,  and  shall 
transmit  the  said  certificates  to  each  person  so 
«Iected,  and  shall  issue  and  publish  his  procla- 
mation declaiing  the  election  of  such  persons." 
This  section  Is  somewhat  vague  and  Indefinite, 
and,  in  orier  to  fully  understand  the  meaning 
of  the  section  and  the  duties  imposed  upon  the 
governor  and  secretary  of  state,  it  will  be  nec- 
essary to  examine  other  sections  of  the  act. 
The  first  section  of  the  act,  after  specifying  the 
manner  In  which  the  county  board  of  canvass- 
ers shall  be  organized,  provides  that  said  board 
"shall  proceed  to  open  the  returns,  from  tlie 
various  voting  precincts  of  the  county,  and 
make  abstracts  of  the  votes  In  the  following 
manner:  The  abstract  of  the  votes  cast  for 
govei-nor  •  •  •  shall  be  upon  one  sheet;  the 
abstract  of  votes  for  members  of  congress  and 
electors  of  president  and  vice  preeidml  of  the 
United  States  shall  be  made  upon  one  sheet." 
The  second  section  provides  that  "each  of  the 
aforesaid  abstracts  of  the  votes  made,  as  afore- 
said, shall  be  duly  signed  and  certified  by  the 
said  canvassers,  under  the  seal  of  said  county 
clerk  or  auditor,  and  shall  be  deposited  In  the 
office  of  said  clerk  w  auditor.  It  shall  be  the 
duty  of  said  clerk  or  au(Htor  to  immediately 
make  a  certified  copy.  *  *  *  He  shall  also 
make  a  certified  cc^y  of  the  said  abstract  of 
votes  for  members  of  congress  and  electors  of 
president  and  vice  president  of  the  United 
States,  and  shall  inclose  the  same,  and  direct 
to  the  secretary  of  state  and  Indorse  on  the 
envelope  •  ♦  •  the  said  auditor's  or  clerk's 
signature;  and  shall  forward  the  same  to  the 
secretary  of  state  without  unnecessary  delay." 
And  section  4  provides  that  "If  the  returns 
are  not  received  by  the  secretary  of  state,  with- 
in twenty  days  after  election,  he  shall  send  a 
messenger  for  them."  While  section  3  dots  not 
specifically  provide  that  the  canvass  shall  be  of 
all  the  votes  from  all  the  counties,  such  a  duty 
to  necessarily  implied  from  the  duty  Imposed 


upon  them  to  canvass  the  vote.  "What  is  nec- 
essarily Implied  in  a  statute  Is  expressed." 
Gaiilner  v.  People,  62  N.  Y.  299.  It  Is  cleariy 
the  duty,  therefore,  of  the  goremor  and  secre-  j 
tary  of  state,  to  canvass  all  the  votes  from  all 
the  counties  of  the  state;  and  until  that  duty 
has  been  performed.  If  the  purported  returns 
are  obtainable,  there  is  no  authority  on  the 
part  of  those  officers  to  make  any  dedaration 
of  the  result  of  the  votes  cast  at  the  state  elec- 
tion, or  to  Issue  certificates  of  election  to  any 
candidate  for  presidential  elector.  It  Is  only 
to  "each  person  duly  elected"  that  the  governor 
Is  authorized  to  give  the  certificate  of  election. 
And  the  canvassers  can  only  determine  who  is 
"duly  elected"  after  a  full  canvass  of  all  the 
votes  cast  In  all  the  counties  of  the  state,  if 
duly-authenticated  returns  aic  olitalna^e. 

The  canvass  not  having  been  completed  as 
required  by  law,  and  it  affirmatively  appearins  i 
that  the  returns  of  S(Hne  of  the  counties  of  the 
state  have  not  been  canvassed,  and  the  gov- 
ernor and  secretary  of  state  having  taken  a  re- 
cess from  day  to  day  until  proper  and  legal  re- 
turns can  be  obtained  from  those  counties,  the 
question  is  presented  as  to  the  power  of  the 
canvassers  to  take  such  a  recess,  for  a  reasona- 
ble time.  In  order  to  obtain  proper  and  legal 
returns  from  those  counties.  They  are  not,  hi 
terms,  prohibited  from  taking  such  a  recess, 
and  their  right  to  so  take  It,  In  order  to  enable 
them  to  prt^jerly  perform  tlie  duties  imposed 
upon  tfaeui  by  law.  It  seems  to  me,  Is  neccssfiri- 
ly  Implied  and  Included  in  the  powers  granted. 
The  returns  or  purported  returns  are  sealed  op 
by  the  auditor,  and  in  that  condition  transmitted 
to  the  office  of  secretary  of  state.  By  secdon 
5  it  is  provided  that  such  returns  ("said  ab- 
stracts") shall  be  kept  in  the  office  of  tbe  sec- 
retary of  state,  un(q;>ened,  until  tbe  diay  ap- 
pointed for  opening  th«ii,  and  diall  only  be 
(^>ened  in  the  presence  of  the  board.  Snppoae 
one  of  the  envelt^ies,  when  opened,  cootalns  no 
certified  copy,  or  any  purported  copy,  of  an  ab- 
stract of  the  votes  cast  for  the  candidates  for 
members  of  congress  or  presidential  electors, 
but  contains  a  purported  copy  of  tlie  abstract  of 
county  officers  of  the  county  or  some  other 
eqtially  irrelevant  paper;  would  it  be  sprlously 
contended  that  tbe  fallnre  of  the  county  au- 
ditor to  perform  the  duty  Imposed  upMi  him  tiy 
law  could  disfranchise  the  electors  of  the  coun- 
ty, and  deprive  the  offlceia  actually  receiving 
the  highest  number  of  votes  at  the  election  of 
their  certificates  of  Section?  I  apprehend  not 
Sudi  a  theory.  If  sustained,  would  place  it  in  the 
power  of  a  county  auditor,  intentionally,  or  by 
accident  or  mistake,  to  destroy  an  election,  and 
enable  parties  not  entitled  thereto,  to  obtain 
certificates  of  election. 

As  we  have  seen,  the  envelopes  purport  to 
contain  the  election  retiu-ns,  and  are  sealed  by 
the  auditor,  and  In  that  condition  transmitted 
to  the  office  of  the  secretary  of  state.  When 
properly  Indorsed,  the  secretary  of  state  must 
presume  that  the  envelopes  contain  the  duly- 
authenticated  returns,  as  he  has  no  authority 
to  open  tbe  envelopes,  except  at  the  time  of  the 
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canvass,  In  i»cBence  of  the  canvassers.  He  is 
precluded,  therefore,  from  sending  a  messen- 
ger for  ttiem,  as  provided  by  section  4  of  the 
act  If,  when  opened,  the  envelope  contains 
no  dnly-autbentlcated  copy  of  the  abstract, 
are  the  canvassers  -without  power  to  supply 
the  proper  returns?  Clearly  not.  There  must, 
of  necessity,  be  vested  in  the  canvassers  the 
power  to  obtain  a  duly-autbentlcatcd  copy  of 
the  abstract,  In  order  that  they  may  perform 
the  duties  Imposed  upon  them  by  law,  namely, 
to  canvass  all  the  votes,  and  issue  to  the  par- 
ties having  the  highest  number  of  votes  the 
certificates  to  which  they  are  entitled.  Smith 
V.  lAwrence,  2  S.  D.  185,  49  N.  W.  7. 

I  am  of  the  opinion,  therefore,  that  the  pow- 
er of  the  canvassers  of  the  vote  for  members 
of  congress  and  presidential  electors  to  ad- 
journ to  a  day  certain,  or  take  a  recess  from 
day  to  day,  for  a  reasonable  time,  to  enable 
them  to  obtain  properly  authenticated  returos, 
and  to  send  a  messenger  for  the  same,  is  clear- 
ly and  necessarily  Implied  from  the  duty  im- 
posed upon  them  by  the  statute,  and  tliat  the 
canvassers  are  required  to  exercise  that  power 
whenever  necessary  to  enable  them  to  prop- 
erly canvass  the  entire  vote  of  the  state.  Much 
stress  is  laid  upon  the  clause  found  In  section 
S,  "shall  forthwith  proceed  to  ascertain  the 
number  of  votes  given,"  etc.  This  direction  is 
evidently  based  upon  the  presumption  that 
legal  and  proper  returns,  such  as  it  Is  the  duty 
of  the  auditors  to  furnish,  have  been  received 
by  the  secretary  of  state,  and  are  before  the 
canvassers.  This  provision,  like  all  other 
statutory  provisions,  must  receive  a  reason- 
able construction,  so  as  to  prevent  It  from 
defeating  the  will  of  the  people,  as  expressed 
by  their  vote.  The  expression  "forthwith," 
therefore,  used  In  section  3,  means  the  can- 
vass must  be  completed  within  such  reason- 
able time  as  is  required  to  perform  the  duty 
enjoined  uxwn  the  canvassers,  namely,  to  can- 
vass all  the  votes  from  all  the  counties  of  the 
state,  as  shown  upon  the  face  of  the  abstract, 
deposited  in  the  office  of  the  county  auditor, 
BO  that  the  results  of  the  county  canvass  cau 
be  obtained  within  a  reasonable  time. 

I  do  not  deem.it  necessary,  in  this  case,  to 
decide  whether  or  not  the  returns  or  purported 
copies  of  the  abstracts,  sent  to  the  office  of 
the  secretary  of  state,  from  the  counties  of 
Butte  and  Lawrence,  were  such  as  the  can- 
Tassera  would  have  been  Justified  In  can- 
vassing. That  question  will  properly  arise  in 
another  proceeding  now  pendiug  in  this  court, . 
In  which  a  writ  of  mandate  is  sought  to  com- 
I>el  the  governor  and  secretary  of  state  to  pro- 
ceed to  canvass  the  returns  of  those  counties 
now  before  them;  and  I  do  not  deem  it  prop- 
er to  anticipate  or  discuss  the  questions  that 
will  arise  in  that  proceeding. 

The  canvassers  of  the  congressional  and 
presidential  returns  are  entitled  to  tiave  before 
them  regular  and  legal  returns  in  making 
their  canvass,  and  county  auditors  are  re- 
quired to  furnish  them  with  such  returns. 
The  duUea  imposed  upon  county  auditors  are 


so  plain  and  simple  that  a  failure  to  comply 
with  the  requirements  of  the  statute  can 
only  result  from  gross  carelessness. 

My  conclusions  are  that  the  governor  and 
secretary  of  state,  as  canvassers  of  the  re- 
turns for  members  of  congress  and  presi- 
dential electoi-s,  not  only  possessed  the  power 
to  adjourn  until  the  proper  and  iesral  returns 
could  be  obtained  from  the  counties  named, 
and  to  send  a  messenger  for  such  returns,  but 
that  they  were  fully  Justified  In  so  doing  un- 
der the  facts  disclosed  in  their  answer.  The 
writ  must  therefore  be  denied,  and  It  is  so  or- 
dered. 

HANEY,  J.  I  concur  with  the  presiding 
Judge  in  the  conclusion  that  the  demurrer  to 
the  application  does  not  raise  the  question  of 
Jurisdiction,  and  that  the  demurrer  to  the  an- 
swer must  be  overruled.  The  Importance  of 
the  litigation  seems  to  warrant  an  expression 
of  my  individual  views.  Disregarding  shad- 
ows, and  looking  only  to  substance,  what  was 
the  official  duty  of  defendants  with  respect 
to  this  canvass?  It  was  to  ascertain  the  num- 
ber of  votes  given  the  different  candidates,  a» 
shown  by  the  county  abstracts,  In  the  man- 
ner provided  by  law.  What  is  that  manner? 
They  were,  within  30  days  after  the  election. 
In  the  presence  of  certain  state  officers,  to- 
open  the  envelopes  purporting  to  contain  cer- 
tified copies  of  such  abstracts,  and  to  proceed 
forthwith  to  ascertain  therefrom  the  number 
of  votes  given  to  the  different  candidates. 
Laws  1890,  c.  84,  {{  2,  3.  When  the  election 
closed,  the  primary  evidence  of  the  popular 
will  was  in  the  ballot  boxes.  Precinct  of- 
ficers were  required  to  ascertain  the  expres- 
sion of  such  will,  and  record  such  ascertain- 
ment upon  precinct  returns,  and  deposit  such 
returns  In  the  proper  county  office,  where 
they  remain  the  prima  facie  evidence  of  who 
was  elected.  It  would  be  inconvenient  to 
have  these  numerous  precinct  returns  trans- 
mitted to  the  secretary  of  state.  Therefore 
the  law  wisely  provides  that  the  results  shown 
thereby  shall  be  abstracted  in  each  county. 
The  abstract  is  deposited  with  the  county  au- 
ditor. How  are  the  facts  shown  by  such  ab- 
stracts to  be  asccrtaiued  and  declared?  By 
means  of  certified  copies.  It  would  be  incon- 
venient, if  not  practically  impossible,  for  the 
state  officers  to  visit  each  county,  and  Inspect 
the  original  abstracts.  It  would  be  absurd  to- 
penult  them  to  ascertain  their  contents  from 
newspaper  reports  or  hearsay  evidence  of  any 
character.  It  would  be  unwise  to  have  the 
original  abstracts  sent  to  the  capital,  as  they 
might  be  lost  In  transmission.  Hence  the  law 
provides  that  certified  copies  shall  be  return- 
ed. It  expressly  declares  the  contents  of  the 
abstracts  shall  be  ascertained  by  means  of 
certified  copies.  No  other  evidence  is  com- 
petent. The  canvassers  can  act  only  on  the 
evidence  permitted  by  law.  When  such  evi- 
dence is  not  before  them,  they  have  no  means 
of  knowing.  They  do  not  know  what  appears 
upon  the  abstracts.    What,  then,  is  a  certified- 
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copy?  Whenever  a  copy  of  a  writing  Is  cer- 
tified for  tbe  purpose  of  evidence,  It  must  be 
under  the  official  seal  of  the  certifying  officer, 
If  tbere  be  any.  Comp.  Laws,  {  5311.  Coun- 
ty commissioners  are  required  to  procure  and 
keep  a  seal,  wblch  shall  be  the  seal  of  the 
county,  and  the  only  one  used  by  the  county 
clerk.  Id.  f  578.  The  act  creating  the  office  of 
county  auditor  requires  him  to  carefully  do 
and  perform  all  acts  and  duties  which  were 
then,  or  may  hereafter  be,  required  to  be 
done  or  performed  by  the  county  clerk.  Id.  { 
640.  It  seems  clear  to  me,  from  these  and  oth- 
er provisions  of  the  statute,  that  county  au- 
ditors are  custodlaus  of  the  county  seals,  and 
can  make  certified  copies  of  writings  on  de- 
posit In  their  offices  only  under  the  seal  of 
which  they  are  custodlaus,  and  which  they 
are  required  to  use.  It  Is  evident  that  this 
construction  has  been  placed  upon  the  various 
legislative  enactments  relating  to  the  duties 
of  auditors,  from  the  fact  that  all  the  copies 
of  abstracts  sent  to  the  secretary,  with  the  ex- 
ception of  those  from  two  counties,  were  thus 
certified.  While  not  controlling,  the  conduct 
of  such  officers  is  entitled  to  weight,  as  manl^ 
festing  the  general  understanding  as  to  the  In- 
tent of  the  law.  I  am  therefore  confident 
that  the  defendants  were  justified  in  disre- 
garding the  papers  purporting  to  be  certified 
copies  of  the  abstracts  in  Lawrence  and  Butte 
counties,  because  they  were  not  certified  copies, 
and  thore  was  no  evidence  before  them  show- 
ing what  such  abstracts.  In  fact,  contained. 

The  attention  of  the  court  has  been  called 
to  numerous  decisions  involving  election  re- 
turns. Most,  if  not  all,  of  them,  relate  to 
original  precinct  returns.  It  is  said  that  such 
returns  are  hastily  made,  by  persons  called 
from  tbe  ordinary  vocations  of  life,  and  that 
they  cannot  be  expected  to  always  record 
their  conclusions  with  accuracy  and  preci- 
sion. Every  one  is  aware  that  the  choice  of 
the  qualified  electors  is  freqnentiy  defeated 
by  the  wanton  disregard  of  law  or  Inexcusa- 
ble carelessness  of  such  officers;  but  the  na- 
ture of  their  duties  is  such  that  their  returns 
must  necessarily  be  construed  with  great  lib- 
erality. This  rule  Is  elementary,  and  rests  on 
sound  reason,  but  it  has  no  application  to  the 
case  at  bar.  This  case  docs  not  involve  the 
treatment  of  original  returns  made  by  In- 
competent or  negligent  officers.  Here  we  are 
dealing  with  copies  made  by  persons  chosen 
to  perform  the  Important  duties  of  county 
auditors.  There  Is  ample  time  to  make,  and 
certify  to,  such  copies.  The  law  is  plain;  the 
duty  simple.  It  requires  an  act  which  must 
be  fanUIIar  to  every  public  officer  having  rec- 
ords or  writings  in  his  custody.  Any  person 
of  ordinary  intelligence  can  perform  it.  Then; 
Is  no  excuse  for  an  auditor's  failure  to  do  so. 
Again,  there  is  an  essential  difference  be- 
tween the  consequences  of  rejecting  precinct 
returns  and  that  of  rejecting  certified  copies 
of  county  abstracts.  In  one  case  the  original 
record  is  rendered  Ineffectual,  and  the  vote 
of  tbe  precinct  can  be  ascertained  only  by 


recurring  to  the  ballots,  which  can  be  done 
only  by  the  courts  in  quo  warranto  proceed- 
ings or  statufony  contests;  while  In  the  other 
the  only  effect  is  to  reject  evidence  of  facts 
which  stiU  exist  in  the  offices  of  the  county 
auditors.  To  illustrate:  An  action  is  pend- 
ing based  upon  a  public  record.  A  writing, 
purporting  to  be  a  certified  copy  of  sucb 
record.  Is  ottered  in  evidence.  It  is  found  to 
be  defective  for  want  of  a  seal.  The  trial 
court  Instantly  rejects  the  evidence,  with  the 
result  that  the  action  is  dismissed  or  the  trial 
postponed,  until  proper  evidence  can  be  pro- 
cured. The  original  record  is  not  affected. 
But  should  the  original  or  a  duly-authenticat- 
ed copy  be  offered,  and  tbe  court  conclude  that 
the  original  is  fatally  defective,  the  action  It- 
self fails,  because  the  facts  upon  which  It  Is 
based  do  not  exist  When  defendants  refused 
to  consider  the  papers  purporting  to  be  cer- 
tified copies,  they  did  not  reject  the  votes  as 
shown  by  the  (xlginal  abstracts,  but  merely 
the  evidence  of  such  votes  then  before  them. 

Were  defendants  authorised  to  adjourn  or 
take  a  recess  from  day  to  day,  for  the  pur- 
pose of  procuring  certified  copies  from  the 
excepted  counties?  As  heretofore  stated,  it 
was  their  duty  to  open  the  envelopes  purport- 
ing to  oontahi  copies  of  county  abstracts,  and 
to  proceed  forthwith  to  ascertain  the  num- 
ber of  votes  given  the  different  candidates. 
As  forcefully  stated  by  the  presiding  judge, 
they  w^ere  required  to  ascertain  all  the  votes 
given  In  all  the  counties.  Section  4,  e.  84, 
Laws  1890,  provides  that  If  the  returns,  mean- 
ing a  certified  copy  of  the  abstract,  shall 
not  be  received  from  any  county  at  the  sec- 
retary's office  wlthhi  20  days  after  election. 
the  secretary  shall  forthwith  send  a  messen- 
'  ger  to  the  county  auditor,  who  is  required 
to  furnish  such  messenger  with  a  cM-tifled 
copy.  "The  law  never  requh-es  impossibili- 
ties." C!omp.  Laws,  {  4718.  The  secretary 
cannot  know  what  the  envelopes  contain  un- 
til they  are  opened.  He  cannot  open  them 
until  the  canvassers  meet.  When  opened, 
those  purporting  to  be  from  tiie  coimties  of 
Lawrence  and  Butte  did  not  contain  cer- 
tified copies.  None  having  been  received  froni 
thoso  counties  at  the  secretary's  office  witli- 
in  20  days  after  the  election,  or  at  any  time, 
it  was  clearly  hto  duty,  upon  discovering 
such  fact,  to  send  a  messenger  for  them. 
Such  duty  is  expressly  enjoined  by  the  stat- 
ute. Could  he  and  the  governor  delay  their 
labors  until  such  messenger  was  given  a  rea- 
sonable time  to  return?  The  question  an- 
swers Itself.  Defendants  were  to  proceed 
forthwith  to  ascertain  the  number  of  votes,  as 
shown  by  the  abstracts.  "Forthwith"  means 
as  soon  as,  by  reasonable  exertion  confined  to 
the  object,  it  may  be  accomplished.  Bouv.  Law 
Diet.  607.  The  object  of  the  canvass  was  to 
ascertain  the  number  of  votes  In  all  the  coun- 
ties, as  shown  by  the  abstracts.  The  means 
of  attaining  such  object  was  the  procurement 
and  Inspection  of  certified  copies  from  all  tbe 
counties.      Defendants    were    bound    to    act 
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promptlf ,  with  an  reasonabte  dispatch,  In  at- 
taining the  object  Intended.  This  is  precise- 
ly what  they  did.  I  regard  their  action  as  not 
only  legal,  bnt  In  the  highest  degree  com- 
meudalde.  It  establiahes  a  precedent  which 
will  tend  to  Insure  care  on  the  part  of  offi- 
cera,  and  will  not  open  the  way  for  a  consid- 
eration of  doubtful  returns  by  state  canvass- 
ers, when  no  necessity  for  such  action  is  re- 
qolred.  In  cases  of  this  character,  courts  fre- 
<iaently  grow  eloquent  regarding  the  rights  of 
the  people,  and  the  necessity  of  giving  expres- 
BloD  to  the  p<H>ular  wilL  In  my  Judgment, 
the  meet  reliaUe  expression  of  such  will  la  to 
be  found  in  the  law  as  enacted  by  the  legls- 
latnre,  and  that  courts  can  best  preserve  the 
rights  of  all  by  declaring  it  as  thus  expressed. 
PlatnUfTs  application  should  be  denied. 

FULLBK,  J.  (concorrlng).  I  am  convinced 
that  tills  proceeding  should  be  dlamlssed,  for 
tlte  reason  that  it  appears  affirmatively  upon 

rthe  face  of  the  application  for  a  peremptory 
writ  of  mandamus  that  the  court  is  wlth- 
dot  Jurisdiction  of  the  subject-matter. 
Am  Ute  f oonders  of  the  republic  rightfully  re- 
posed equal  confidence  In  each  department  of 
government,  and  assigned  to  each  the  per- 
formance of  specific  and  Independent  diitles, 
\  ,  so  the  fnuners  of  our  constitution,  enllght- 
^  ened  by  the  experience  of  centuries,  divided 
tbe  powers  of  government  Into  three  sex)a- 
.  ^  rate  and  distinct  depiutments,— the  leglsla- 
^J7  tlve,  executive,  and  Judicial,— and  prescribed 
the  official  duties  and  functions  of  each.  Tbe 
legislative  power  is  vested  iu  the  senate  and 
house  of  repreflentSitives,  the  executive  power 
In  the  governor,  and  tbe  Judicial  power  in 
the  various  courts  created  or  authorized  by 
the  constitution.  This  fundamental  conception 
of  a  repulriloan  form  of  government  has  per- 
vaded the  schoolboufles  of  the  land,  and  the 
ehlldren  have  been  taught  to  demonstrate 
that  the  entire  Indeiiendence  of  the  three  de- 
partments of  state,  each  from  the  Infiuence 
and  control  of  the  otlier.  Is  absolutely  essen- 
tial to  the  cause  of  dvll  liberty.  A  duty  ex- 
dnslvely  intrusted  to  oi;  enjoined  upon  either 
department  involves  the  performance  of  an 
official  act  by  that  department  alone,  and  no 
other  departm«it  has  lawful  authority  or  In- 
herent power  to  characterize  the  same  as  min- 
isterial, or  lay  Its  coercive  band  thereon. 
Therefore,  for  constitutional  reasons,  and 
from  consideration  of  sound  public  policy 
and  of  urgent  political  necessity,  the  strong- 
est cnrrent  of  Judicial  authority  is  clearly  op- 
posed to  ttie  doctrine  that  mandamus  will 
lie  to  c(»npel  the  governor  of  a  state  to  per- 
form an  official  duty.  While  cases  to  the 
contrary  may  be  found,  relating  'to  so-called 
"ministerial  duties,"  the  latest  utterances  of 
courts  and  text  writers  are  to  the  efFect  that 
any  assumption  of  Judicial  power  to  direct, 
control,  or  coerce,  by  mandamus,  the  official 
conduct  of  the  chief  executive  of  a  state.  Is 
without  color  of  authority,  and  a  direct  en- 
croachment upon  the  vital  principle  which  sep- 


arates a  government,  of  whldi  every  man  Is 
a  sovererign.  Into  three  great  departments,  and 
expressly  defines  the  duties,  functions,  and 
powers  of  each. 

The  authority  of  the  governor  to  issue  of- 
ficially, and  under  the  great  seal  of  this  state, 
a  certificate  of  election,  as  prima  fade  evi- 
dence of  the  relator's  rights  to  an  office, 
emanated  from  the  people,  and  Is  a  matter 
of  universal  public  ^rancem,  which  they  have 
expressly  committed  to  the  dilef  executive, 
to  the  exclusion  of  the  other  two  departments 
of  state.  In  no  essential  constitutional  par- 
ticular are  the  official  functions  of  the  gov- 
ernor diffwent  from  the  powers  conferred 
upon  the  president  of  the  United  States,  and 
the  foUowlDg  dictum  of  Chief  Jusbice  Mar- 
shall in  the  case  of  Marbury  v.  Madison, 
1  Cranch,  at  page  191,  remains  to  this  day 
unquestioned  by  any  well-coneldered  author- 
ity: "By  the  constitution  of  the  United 
States,  the  president  Is  Invested  with  certain 
important  political  powers.  In  the  exercise  of 
which  he  la  to  use  his  own  discretion,  and  Is 
accountable  only  to  his  country  in  his  politi- 
cal character,  and  to  his  own  conscience. 
*  •  *  There  exists  and  can  exist  no  pow- 
er to  control  that  discretion.  The  subjects 
are  pollbical.  They  respect  the  nation,  not 
Individual  rights;  and,  being  intrusted  to  tbe 
executive,  the  decision  ot  the  executive  Is 
conclusive."  Judge  Cooley,  In  opposition  to 
the  view  that  a  court  has  Jurisdiction  to  Issue 
a  mandamus  to  the  governor  to  require  the 
Issuance  of  a  certificate,  altnough  it  materially 
affected  valuable  property  rights,  and  the  gov- 
ernor appeared  as  In  this  case,  and  expressed 
a  willingness  to  abide  by  the  coiBt's  decision, 
uses  the  following  language:  "It  has  long 
been  a  maxim  In  this  country  that  the  leg- 
islature cannot  dictate  to  the  courts  what 
their  Judgments  shall  be,  or  set  aside  or  alter 
such  Judgments  after  they  have  been  ren- 
dered. If  It  could,  constitutional  liberty 
would  cease  to  exist;  and  If  the  legislature 
could.  In  like  manner,  override  executive  ac- 
tion also,  the  government  would  become  only 
a  despotism  under  popular  forms.  •  •  • 
The  apportionment  of  power,  authority,  and 
duty  to  the  governor  is  either  made  by  the 
people  In  the  constitution,  or  by  the  legisla- 
ture in  making  laws  under  it;  and  the  courts, 
when  the  apportionment  has  been  made, 
would  be  presumptuous  If  they  should  assume 
to  declare  that  a  particular  duty  assigned  to 
the  governor  Is  not  essentially  executive,  but 
Is  of  such  Inferior  grade  and  Importance  as 
properly  to  pertain  to  some  Inferior  office, 
and  consequently,  for  the  purposes  of  their 
Jurisdiction,  the  courts  may  treat  It  precisely 
as  If  an  Inferior  officer  had  been  required  to 
perform  it  To  do  this  would  be  not  only  to 
question  the  wisdom  of  tbe  constitution  or 
the  law,  but  also  to  assert  a  right  to  make 
the  governor  the  passive  instrument  of  the 
Judiciary  in  executing  its  mandates  wltbin  the 
sphere  of  his  own  duties.  Were  the  courts 
to  go  80  far,  tihey  would  break  away  from 
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these  cbedcs  and  balances  of  government 
which  were  meojit  to  be  checks  of  co-opera- 
tion, und  no>t  of  antagonism  or  mastery,  and 
would  concentrate  in  their  own  hands  some- 
thing, at  least,  of  the  power  which  the  peo- 
ple, either  directly  or  by  the  action  of  their 
representatives,  decided  to  intrust  to  the  other 
departments  of  the  goremment"  Sutherlaiid 
V.  Goveroor,  29  Jllch.  320.  Courts  cannot 
control  the  exercise  of  executive  power,  and 
the  proposition  is  elementary  that  "Jurisdic- 
tion over  subject-matter  must  be  given  by 
law.  It  cannot  be  conferred  by  consent  of 
parties."  Smith  v.  Myers,  109  Ind.  1,  9  N. 
B.  602;  State  v.  Dike,  20  Minn.  3G3  (Gil.  314). 
Because  the  governmental  power  of  issu- 
ing a  certificate  of  election  might  have  been 
Intrusted  to  some  other  officer  renders  the 
act  no  less  a  public  trust,  and  the  presump- 
tion that  such  function  was  Imposed  by  the 
legislature  upon  the  chief  executive,  because 
of  his  superior  sense  of  responsibility,  is  en- 
forced and  strengthened  by  the  fact  that 
snch  a  political  duty  is  usually  committed 
to  that  department  of  state,  and  never  to  the 
incumbent  of  the  office  In  his  personal  ca- 
pacity. Rice  V.  Austin,  Ifi  Minn.  103  (Gil.  74); 
Turnpike  Co.  v.  Brown,  8  Baxt  490.  Thus, 
it  has  been  held  that  the  judicial  department 
is  powerless  to  entertain  an  application  for  a 
writ  of  mandamus  to  compel  the  governor  to 
call  an  election  or  perform  any  other  duty 
imposed  by  law.  People  ▼.  Cullom,  100  111. 
472;  People  v.  Bissell,  19  HI.  220.  Where  the 
statute  provided  that  a  patent  should  be  sign- 
ed by  the  governor,  the  court  refused  to  at- 
tempt, by  mandamus,  to  compel  the  execu- 
tive to  perform  that  duty.  State  v.  Harvey, 
11  Wis.  33.  The  governor,  being  the  sole 
judge,  not  only  of  what  his  official  duties  are, 
but  also  of  the  time  when  they  should  be  per- 
formed, is  exempt  from  coercion  by  manda- 
mus or  other  judicial  process.  Appeal  of 
Hartranft.  85  Pa.  St.  433;  Mauran  v.  Smith, 
8  R.  I.  192.  There  is  no  distinction,  upon 
principle,  in  the  character  of  the  act  to  be 
performed.  It  will  not  change  the  result  be- 
cause the  duty  could  have  been  imposed  up- 
on a  ministerial  officer,  instead  of  the  chief 
executive.  Turnpike  Co.  v.  Brown,  supra. 
The  supreme  court  of  New  Jersey  holds  that 
there  is  vested  in  the  judicial?  no  power 
to  entertain  an  application  for  a  mandamus 
to  compel  the  governor  to  issue  a  certificate 
of  election,  and,  in  expressing  the  views  of 
the  court,  the  chief  justice  says:  "The  idea 
seems  to  be  entertained  that  the  duty  of  the 
executive  becomes  ministerial  when  no  dis- 
cretion is  left  as  to  the  manner  of  its  per- 
formance, and  that  In  such  case  the  court 
may  interfere  to  compel  its  performance.  If 
this  be  the  test,  it  follows  that,  wherever  the 
executive  duty  Is  clear,  the  Judiciary  is  au- 
thorized to  interfere,  but  in  all  cases  of 
doubt  or  difficulty  or  uncertainty  the  re- 
sponsibility of  acting  rests  upon  the  execu- 
tive alone.  In  many  cases  the  law  allows 
the  executive  no  discretion.    The  duty  must 


be  performed  in  strict  accordance  with  tbe 
law,  but  this  court  has  not,  therefore,  po-wer 
to  order  the  duty  to  be  performed.  All  ex- 
ecutive duty  is  required  to  be  executed  by 
a  higher  authority  than  the  order  of  tbis 
court,  viz.  by  the  mandate  of  tbe  constitution. 
The  absence  of  discretionary  power  catuiot 
change  the  character  of  the  act,  or  warrant 
the  Interposition  of  the  judiciary.  •  •  •  it 
is  obvious  that  the  exercise  of  the  power  lUfw 
invoked  will  have  a  direct  and  Immediate 
tendency  to  bring  the  executive  and  judicial 
departments  of  the  government  Into  conflict. 
It  cannot  alter  the  principle  that  in  the  pres- 
ent case  the  governor  assents  to  the  applica- 
tion. We  have  Mr.  Jefferson's  authority  for 
saying  that,  if  the  supreme  court  bad  grant- 
ed a  mandamus  in  the  case  of  Marbury  v. 
Madison  [1  Cranch,  137],  he  should  have 
regarded  it  as  trenching  on  his  appropriate 
sphere  of  duty;  that  he  bad  instructed  Madi- 
son not  to  deliver  the  commission;  and  tbat 
he  was  prepared,  as  president  of  the  United 
States,  to  maintain  his  own  construction  of 
the  constitution,  with  all  tbe  powers  of  tbe 
government,  against  any  control  that  migbt 
be  attempted  by  the  judiciary.  In  effecting 
what  he  regarded  as  the  rightful  powers  of 
the  executive  and  senate  within  their  pe- 
culiar  departments.  4  Jeff.  Works,  pp.  73. 
817,  372."  State  v.  Governor,  25  N.  J.  liaw, 
331.  To  the  same  effect,  see  Hawkins  -r. 
Governor,  33  Am.  Dec.  346;  State  v.  Fletch- 
er, 39  Mo.  388;  Hovey  v.  State  (Ind.  Sup.) 
27  N.  E.  175;  State  v.  Towns,  8  Ga.  360;  In 
re  Dennett,  32  Me.  508;  Railroad  Go.  v.  Lo-w- 
ly,  51  Miss.  102.  Mr.  Spelling,  at  page  12oe 
of  the  second  volume  of  his  recent  and  vexy 
excellent  treatise  on  Extraordinary  Relief, 
has  collated  the  cases  for  and  against  tbe 
view  here  expressed,  and  has  employed  tbe 
following  language:  "While,  as  before  stat- 
ed, the  views  of  courts  in  the  various  states 
radically  differ,  tbe  doctrine  denying  tbe 
right  of  interference  even  with  respect  to 
duties  usually  considered  as  ministerial  is 
supported  by  the  clear  weight  of  authority." 
Conscious  of  these  conflicting  decisions,  and 
their  tendency  to  engender  vexatious,  if  not 
dangerous,  litigation,  the  legislature  of  this 
state  has,  in  my  opinion,  established  a  whole- 
some rule,  entirely  consistent  with  the  pre- 
vailing weight  of  authority,  by  tbe  enact- 
ment of  section  5517  of  the  Compiled  Laws, 
which  is  as  follows:  "The  writ  of  mandamus 
may  be  issued  by  the  supreme  and  district 
courts,  to  any  Inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance 
of  an  act,  which  the  law  specially  enjoins,  as 
a  duty  resulting  from  an  office,  trust,  or  sta- 
tion; or  to  t»>mpel  the  admission  of  a  party 
to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled,  and  from  which  he 
is  unlawfully  precluded  by  such  inferior  tri- 
bunal, corporation,  board  or  person."  Un- 
der the  definition  given  by  text  writers  and 
employed  in  most  statutes,  tbe  writ  of  man- 
damus is  directed  to  "some  person,  corpora- 
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tk»  or  infertor  court,"  and  In  this  state  "to 
any  Inferior  tribunal,  corporation,  board  or 
person"  when  "such  inferior  tribunal,  cor- 
poration, board  or  person"  baa  not  compiled 
with  the  law  in  the  manner  and  particulars 
specified  in  the  foi-egoing  provision.  Ob- 
viously, the  executive  depai-tment  of  govern- 
ment Is  neither  an  "Inferior  tribunal,  corpora- 
tion, l>oard  or  person,"  and  the  use  to  which 
the  word  "Inferior"  has  been  put  conveys  to 
my  mind  a  reasonable  inference  that  the  leg- 
islature Intended  to  exempt  from  the  coer- 
cive Influence  of  mandamus  the  chief  execu- 
tive of  this  state.  The  adjective  "co-ordi- 
nate," whenever  and  wherever  used  with 
reference  to  the  three  departments  of  state. 
Implies  e(|nallty  in  rank,  importance,  Inde- 
pendeiii-e.  and  dignity;  and  the  word  "in- 
ferior," when  used  to  characterise  a  court,. 
oiBcer,  or  person,  Imports,  comparatively 
Hpeaklng.  subordinate  Jurisdiction,  lowliness 
of  official  position,  or  feebleness  of  mind,  etc., 
and  can  never  be  extended  by  constructicm  to 
include  courts  of  superior  jurisdiction,  offi- 
cers of  higher  rank,  or  persons  of  stronger 
intellectuality.  Moreover,  and  independently 
of  the  statute,  It  seems  to  me  that  the  better 
doctrine  and  safer  rule  of  practice  suggests 
that  this  court  should  decline  to  consider 
the  subject-matter  before  It,  and  dismiss  the 
application  for  the  want  of  Jurisdiction  to  do 
anything  else. 


STATE  ex  rel.  SEOUKITY  TRUST  CO.  v. 
PROBATE  COURT  OF  ROCK 
COUNTY. 
(Snpreme  Court  of  Minnesota.     Dec.  28,  1896.) 
DsoansaT'a  Estati  —  Frmehtatiok  or  Ci^aimi. 
BM,  that  the  probate  conrt  erred  in  re- 
fnsing  to  allow  the  relator  to  present  its  claim 
apainst  the  estate  of  the  decensed  after  the  ex- 
piration of  the  time  limited  for  the  presenta- 
tion of  claims. 

(Syllabus  by  the  Coart.) 

Certiorari  to  probate  court.  Rock  county; 
James  Marshall,  Judge. 

In  the  matter  of  the  estate  of  James  Thomp- 
Mjn,  the  Security  Trust  Company  moved  for  an 
extension  of  the  time  in  which  to  file  claims 
afainst  the  estate.  From  an  order  refusing 
the  application,  the  company  brought  certio- 
rari to  the  probate  cotu^  of  Rock  county,  and 
.Tames  Marshall,  Judge,  to  review  such  order. 
Order  reversed. 


Edmund  S.  Durment,  for  petitioner. 
Daley,  for  respondent. 


A.  J. 


MITCHELL,  J.  Certiorari  to  review  the 
action  of  the  probate  court  In  refusing  to  al- 
low the  relator  to  present  its  claim  against 
the  estate  of  James  Thompson,  deceased, 
after  the  expiration  of  the  time  limited. 

Thomiwou  was  a  resident  of  Davenport, 
Iowa,  and  died  testate  In  that  state  January 
2,  1895,  and  his  will  was  admitted  to  probate, 
v,69.N.w.no.6— 39 


and  letters  testamentaiy  issued  to  the  ex- 
ecutor and  an  administrator  with  the  will 
annexed  on  the  16th  of  the  same  mouth. 
Thompson  having  died  seised  of  certain  land 
In  Rock  county,  in  this  state,  on  February 
12,  1895,  his  will  was  admitted  to  prolate  in 
that  county,  and  letters  testamentary  issued 
to  the  same  persons  to  whom  letters  had  been 
issued  in  Iowa,  both  being  residents  of  that 
state.  On  March  2,  1893,  the  probate  court 
of  Rock  county  made  an  order  limiting  the 
time  for  the  presentation  of  claims  against 
the  estate  to  G^  months,  which  would  expire 
September  17,  1800.  The  only  notice  given 
of  this  order  was  by  publication  for  three 
weeks  In  a  weekly  paper  published  In  Rock 
county.  At  the  same  date  the  probate  court 
fixed  the  time  for  settling  the  estate  at  18 
months,  which  would  expire  September  2, 
1896.  At  the  time  of  Thompson's  death  the 
relator,  a  domestic  corporation,  whose  prin- 
cipal place  of  business  was  In  St.  Paul,  held 
promissory  notes  against  him  for  f  10,000  and 
Interest  On  March  28,  1895,  It  presented 
these  notes  In  the  court  in  Iowa  as  a  claim 
against  his  estate,  which  was  duly  allowed. 
On  April  16,  1896,  the  relator  presented  an 
application  to  the  probate  court  In  Rock 
county  for  leave  to  file  these  same  notes  as  a 
claim  against  the  estate  in  this  state.  This 
application,  which  was  accompanied  by  due 
proof  of  the  claim,  was  in  form  of  affidavits 
of  the  secretary  and  president  of  the  relator, 
stating,  In  substance,  that  neither  they  nor 
any  other  officer  of  the  company  bad  any 
knowledge  or  Information,  until  the  last  of 
February  or  first  of  March,  1896,  that  Thomp- 
son left  any  property  In  this  state  which 
could  be  administered  on  here,  or  that  ad- 
ministration had  been  or  was  Intended  or 
contemplated  being  taken  out  in  this  state; 
that,  although  the  president  of  the  relator 
bad  several  written  communications  and  per- 
sonal conversations  with  one  of  the  adminis- 
trators of  the  estate  relative  to  its  claim,  the 
administrator  never  stated,  or  even  hinted, 
that  he  had  been  appointed  in  this  state,  or 
contemplated  or  intended  that  administration 
should  be  had  here;  or  that  there  was  any 
property  of  the  de<;eased  In  this  state  which 
could  be  admlnl8tere<l  therein;  that,  after 
hearing  that  administration  proceedings  were 
being  had  In  Rock  county,  he  consulted  an 
attorney  as  soon  as  he  could,  and  by  his  ad- 
vice wrote  to  the  probate  Judge  of  Rock 
county  to  ascertain  the  facts,  and  was  In- 
formed, in  reply,  on  April  2,  1S96,  that  ad- 
ministration had  been  taken  out  in  that  coun- 
ty, and  that  the  time  for  presenting  claims 
had  already  expired;  and  that  thereupon  he 
caused  the  papers  to  be  prepared  and  pre- 
sented, applying  for  an  extension  of  the  time 
and  for  leave  to  present  the  claim.  The  only 
affidavit  opposed  to  these  was  one  by  the 
Minnesota  attorney  for  the  estate  to  the  ef- 
fect that.  In  an  Interview  had  with  the  presi- 
dent of  the  relator  about  February  14,  1890, 
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on  another  subject,  he  made  statements  to 
him  to  the  efFect  that  there  was  certain  liti- 
gation in  the  probate  court  of  Rock  county 
regarding  the  estate.  This  the  president  de- 
nies, but  Its  only  materiality  is  that.  If  true, 
It  would  tend  to  prove  that  he  had  informa- 
tion which  should  have  put  him  on  Inquiry 
a  few  days  earlier  than  he  had  stated  In  bis 
aflSdavlt  The  Iowa  administrator,  referred 
to  In  the  president's  afBdavit,  also  interposed 
his  affidavit,  in  which  he  does  not  deny  any 
material  allegation  of  the  president  or  sec- 
retary. As  reasons,  however,  why  the  rela- 
tor should  not  be  allowed  to  present  its  claim 
In  Minnesota,  he  states  (1)  that  the  claim  had 
been  presented  and  allowed  in  Iowa;  (2) 
that  the  relator  held,  as  collateral  security 
for  the  payment  of  its  notes,  $10,000  par 
value  of  bonds  of  the  St  Paul  Investment  & 
Savings  Society  of  St.  Paul,  Minn.,  a  corpora- 
tion organized  under  the  laws  of  this'  state; 
(3)  that  the  president  of  the  relator  knew 
that  Thompson  had  assets  in  Minnesota,  and 
particularly  that  he  was  a  large  stockholder 
and  bondholder  In  the  St.  Paul  Investment 
&  Savings  Society.  But  the  administrator 
Is  significantly  silent  as  to  the  condition  of 
the  estate  in  Iowa,  or  whether  the  assets  in 
that  state  will  pay  the  claims  presented 
against  it  in  full  or  any  considerable  part  of 
them.  He  is  also  silent  as  to  the  actual 
value  of  the  bonds  held  by  the  relator  as  col- 
lateral. His  third  allegation  also  falls  to 
make  It  appear  that  Thompson  had  any  per- 
sonal property  in  this  state  which  would 
warrant  ancillary  administration.  The  fact 
that  he  had  stock  or  bonds  in  a  corporation 
of  this  state  would  not  necessarily  show  that. 
Putnam  v.  Pitney,  45  Minn.  242,  47  N.  W. 
790.  And,  even  if  he  did,  a  person  would 
naturally  look  for  such  administration  pro- 
ceedings in  St.  Paul,  where  the  corporation 
bad  Its  place  of  business,  and  not  down  in 
Rock  county.  It  does  not  appear  that  any- 
thing has  been  done  in  this  state  by  way  of 
selling  property,  or  closing  the  administra- 
tion of  the  estate,  or  that  the  allowance  of 
relator's  claim  will  delay  the  settlement  of 
the  estate  a  single  day. 

Upon  this  state  of  facts  we  think  the  pro- 
bate court  erred  in  refusing  to  grant  the  re- 
lator's petition.  There  are  some  circumstan- 
ces which  naturally  tend  to  create  a  suspi- 
cion that  one  of  the  objects  of  the  adminis- 
tration proceedings  in  Rock  county,  so  far 
from  the  domicile  of  the  deceased,  and  pre- 
sumably distant  from  the  residence. of  cred- 
itors, was  to  bar  claims,  so  that  this  valu- 
able real  estate  in  that  county  might  pass  to 
the  devisee  free  from  claims  against  the  es- 
tate. The  attitude  of  the  parties— one  anx- 
ious to  have  its  claim  allowed  in  this  state 
and  the  other  earnestly  opposing  it— indi- 
cates, notwithstanding  the  silence  of  their  re- 
spective affidavits,  that  neither  the  collateral 
held  by  the  relator,  nor  the  assets  In  Iowa, 
nor  both  combined,  will  pay  this  claim.  As 
the  court  in  Iowa  has  no  Jurisdiction  of  land 


situated  In  Minnesota,  It  is  not  apparent  tbat 
there  is  any  way  by  which  that  property  can 
be  subjected  to  the  payment  of  relator's 
claim,  except  through  the  probate  proceed- 
ings in  Rock  county.  The  fact  that  the  claim 
has  been  presented  and  allowed  in  Iowa,  or 
the  fact  that  the  relator  holds  collateral  se- 
curity, are  neither  of  them  any  legal  reason 
why  the  claim  should  not  be  allowed  in  this 
state.  There  is  nothing  tending  to  show  any 
kick  of  diligence  on  the  part  of  the  relator,  an- 
less  It  be  the  lapse  of  time  (six  or  seven 
weeks)  between  Its  president's  first  hearing 
of  the  probate  proceedings  in  this  state  and 
his  presentation  of  this  application.  But,  In 
extenuation  of  this  delay,  it  may  be  suggest- 
ed that  it  does  not  appear  that  he  knew  or 
had  reason  to  suppose,  prior  to  April  2d,  tbat 
the  time  for  presenting  claims  had  expired, 
or  was  about  to  expire,  so  as  to  require  spe- 
cial haste.  But,  as  was  said  in  Re  Mills,  Ai 
Minn.  296,  25  N.  W.  631,  the  same  strictness 
in  regard  to  diligence  should  not  necessarily 
be  adopted  in  such  cases  as  in  case  of  an  ap- 
plication for  relief  from  a  default  in  a  civil 
action,  when  the  rights  of  the  other  party 
are  directly  involved.  The  sole  object  for 
limiting  the  time  for  the  presentation  of 
claims  is  to  secure  the  prompt  settlement  of 
estates.  In  the  present  case  there  is  not 
even  a  suggestion  that  the  granting  of  re- 
lator's application  would  in  any  way  delay 
or  prejudicially  interfere  with  the  settlement 
of  the  estate,  or  cause  it  any  possible  injury, 
except  to  subject  it  to  the  chance  of  having 
to  pay  a  Just  claim.  Under  the  circumstan- 
ces, to  refuse  relator  the  privilege  of  pre- 
senting its  claim  would  be  unreasonably 
harsh.  Order  reversed,  and  the  cause  re- 
manded to  the  probate  court,  with  directions 
to  allow  the  relator  to  present  and  prove  its 
claim  within  such  reasonable  time  as  to  the 
court  may  seem  proper. 


HARPER  V.  CARROLL  et  aL' 

(Supreme  Court  of  Minnesota.     Dec.  23,  1896.) 

Insolvent  Corporatio.ns — Stockboldeks'  Liabii/- 

ITT— Judgment— ScccEssivB  Exkcutioss- Stat 

-Insolvent  Banks— Double  Liabilitt— Tkans- 

rER  OP  Stouk  —  Effect— Plbdgb  op  Stock  — 

CONSTITCTIONAL  LaW. 

1.  In  an  action  under  chapter  76.  Gen.  St. 
1894,  to  enforce  the  double  liability  of  the  stock- 
holders of  an  Insolvent  coniomtion,  held,  the 
creditors  are  entitled  to  a  judgment  against  each 
stoc-kliulder  for  the  full  amount  of  his  statutory 
iiubiiity.  even  though  the  aggregate  amount  of 
this  judgment  exceeds  the  aggregate  amount  of 
all  tlie  corporate  indebtedness  and  costs  and  ex- 
penses of  the  action  to  be  satisfied  by  such  judg- 
ment. Clarlje  T.  Opera-House  Co.,  59  N.  "W. 
632,  58  Minn.  16,  distinguished. 

2.  But  held,  where  .the  aggregate  amoant  of 
the  judgment  so  exceeds  the  aggregate  amoant 
to  be  satisfied  by  the  same,  execution  should  not 
be  issued  against  some  or  all  of  the  stockholders 
for  the  full  amount  of  ttie  judgment  against 
each.— but  the  judgment  should,  by  its  terms,, 
provide  for  issuing  successive  executions  on  the 
order  of  the  court,  Bt  first  for  each  stockholder's 
pro  rata  share  of  such  indebtedness  and  expenses, 

1  For  additional  opinion,  see  69  N.  W.  1068. 
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and  then  for  snbseqnent  snccessiTe  executions 
for  such  additional  pro  rata  amounts  or  assess- 
ments  as  may  be  found  necessary  by  reason  of 
the  failure  to  collect  from  stockholders  found  to 
be  insolvent  in  attempting  to  satisfy  the  prior  ex- 
ecution; and,  when  such  indebtedness  and  ex- 
penses are  paid  in  full,  the  balance  of  the  judg- 
ment against  those  stockholders  paying  their  full 
share  of  the  same  shall  be  satisfied.  Execution 
should  be  issued  on  the  judgment  accordingly. 

3.  The  conrt  may,  in  its  discretion,  on  appli- 
cation on  notice,  stay  the  docketing  of  the  judg- 
ment against  any  particular  stockholder  on  the 
giring  of  a  bond  to  pay  each  and  every  assess- 
ment on  the  judgment  due  from  such  stockholder, 
whenever  ordered  by  the  court. 

4.  Under  section  2S01,  Gen.  St.  1894,  the 
stockholder  of  a  banking  corporation  is  liable  to 
doable  the  amount  of  his  stock  in  an  action 
nnder  chapter  76,  if  the  bank  becomes  insolvent, 
and  euspends  payment  within  one  year  after  he 
transferred  his  stock.  But  held,  snch  a  transferror 
is  only  secondarily  liable,  and  execution  should 
not  issue  against  him  until  his  transferee  fails  to 
respond  to  execution  against  him  for  his  liability 
for  the  same  stock;  and  in  such  a  case  it  is  error 
to  enter  a  judgment  which  permits  the  crediton 
to  collect  twice  for  the  same  block  of  stock;  once 
from  the  transferee,  and  again  from  the  trans- 
ferror. 

5.  The  liability  of  such  transferror  is  secondary 
only  to  the  liability  of  the  succeeding  holders  of 
the  same  block  of  stock,  and  not,  as  held  by  the 
court  below,  secondary  to  the  liability  of  all 
subsequent  toinsferrors  of  the  same  or  any  other 
stock. 

6.  While  such  transferror  is  liable  only  for  his 
proper  share  of  the  indebtedness  still  existing, 
which  existed  at  the  time  he  transferred  his 
stock,  still  he  should  not  escape  liability  because 
this  amount  has  been  already  collectetl  from  oth- 
ers reached  before  him  in  the  order  of  liability 
adopted  by  the  court;  and  it  was  error  so  to  pro- 
vide. 

7.  Such  transferror  sbould,  as  well  as  the  pres- 
ent stockholders,  be  allowed  the  benefit  of  any 
dividend  realized  from  the  corporate  assets. 

8.  The  manner  of  determining  the  portion 
which  Mxe  transferror  should  pay  of  such  indebt- 
edness existing  at  the  time  of  his  transfer  stated. 

9.  The  amounts  collected  from  each  trans- 
ferror must  be  put  into  the  common  fund,  and  dis- 
tributed ratably  among  all  the  creditors. 

10.  Such  transferror  cannot  be  made  to  con- 
tribute either  directly  or  indirectly  on  account  of 
debts  incurred  after  he  made  his  transfer,  or 
debts  which  existed  at  fbat  time,  and  have  since 
been  paid. 

11.  Following  Allen  v.  Walsh,  26  Minn.  661, 
Iteld,  said  section  2501,  imposing  the  doable  lia- 
bility on  the  stockholders  of  banking  corporations, 
is  constitutional. 

12.  Held,  it  is  not  necessary  to  consider  wheth- 
er, after  a  transfer  of  stock,  an  extension  of  the 
time  of  payment  of  corporate  debts  without  the 
consent  of  the  transferror  relcnses  him  from  lia- 
bility as  to  the  debts  so  extended,  because,  even 
if  snch  transferror  becomes  a  mere  surety  for 
the  payment  of  corporate  debts,  it  does  not  appear 
in  this  case  that  he  did  not  consent  to  the 
extension,  and  the  burden  Is  on  him  to  prove  that 
he  did  not. 

13.  Where  a  transfer  of  stock  was  never  regis- 
tered on  the  books  of  the  bank  until  after  the 
bank  failed  and  made  an  assignment,  when  it 
was  registered  as  a  transfer  from  him  to  the  bank 
itself,  held,  it  was  error  to  charge  snch  assignor 
as  liable  only  as  transferror  on  the  amount  of 
indebtedness  existing  at  the  time  he  assigned  his 
stotk,  but  he  should  be  held  liable  as  a  present 
stockholder. 

14.  Where  a  pledgee  of  stock  registered  it  on 
the  books  of  the  bank  as  transferred  to  himself 
absolutely,  held,^  he  voluntarily  made  himself  a 
stockholder,  is  liable  as  such,  and  the  court  can- 
not relieve  him  from  any  part  of  his  liability. 

16.  Where  an  assignee  of  stock  failed  to  regis- 


ter the  transfer  on  the  books  of  the  bank,  so  that 
the  asaifrnor  continupd  to  be  liable  as  a  present 
stockholder,  and  he  filed  a  cross  bill  against  the 
assignee  (already  a  party  to  the  suit),  who  is  in 
default  for  want  of  an  answer  thereto,  held,  the 
creditors  need  not  undertake  to  enforce  any  lia- 
bility against  such  assignee,  or  accept  the  bene- 
fit of  such  attempted  enforcement  by  the  assign- 
or; but,  under  the  circumstances,  the  latter  may 
retain  his  present  hold  on  the  former  for  the  pur- 
pose of  compelling  contribution  by  him  in  this 
action  for  any  sum  which  the  latter  may  be  com- 
pelled to  pay  herein. 

16.  When  a  stockholder  is  also  a  creditor,  it  is 
proper  to  order  judgment  against  him  for  the  full 
amount  of  his  statutory  liability,  the  same  as 
against  other  stockholders,  to  declare  the  judg- 
ment against  him  a  lien  on  the  amount  due  him, 
and  to  order  him  to  pay  all  assessments  on  such 
Judgment  until  the  conrt  is  fully  satisfied  that 
the  dividend  coming  to  him  will  fully  pay  the 
balance  due  from  him  on  any  further  assessments 
on  the  judgment  against  him,  when  the  collection 
of  such  farther  assessments  may  be  stayed,  and 
on  distribution  the  dividend  due  him  may  be 
set  off  against  such  assessments. 

17.  Four  days  before  the  trial,  plaintiff  discov- 
ered that  nonresident  stockholders,  over  whose 
persons  the  court  did  not  and  could  not  acquire 
jurisdiction,  had  property  within  this  state.  On 
the  trial,  the  defendant  stockholders  objected  to 
entry  of  judgment  until  the  conrt  should  acquire 
jnrisdiction  over  this  property  by  attachment. 
Held,  at  that  late  day,  these  defendants  were 
not  entitled  to  delay  the  trial  or  other  proceed- 
ings in  order  to  make  this  property  contribute  to 
the  payment  of  the  corporate  debts;  but  the 
court  might,  in  its  discretion,  compel  the  plaintiff 
or  other  creditors  to  attach  and  proceed  to  con- 
demn the  property,  and,  if  condemned  too  late 
to  contribute  directly,  it  or  its  proceeds  might, 
after  the  creditors  were  paid  in  full,  be  applied 
to  reimburse  those  stockholders  who  had  paid 
more  than  their  share. 

18.  Held,  the  creditors  are  entitled  to  recover  the 
receiver's  expenses  in  addition  to  their  debts  and 
statutory  costs  and  disbursements,  not  exceeding 
the  amount  of  the  atockholders  statutory  lia- 
bility. 

19.  The-  stockholders'  liability  Is  several,  not 
joint;  and  a  judgment  against  only  a  part  of  the 
stockholders,  within  the  jurisdiction,  does  not 
have  the  effect  of  releasing  the  others.  While 
such  liability  is  several,  it  produces  only  a  limit- 
ed fund,  which  belongs  to  all  the  creditors  as  ten- 
ants in  common,  and  must  be  enforced  in  equity. 

20.  A  variance  between  the  judgment  entered  by 
the  clerk  and  that  ordered  by  the  court  cannot 
be  raised  for  the  first  time  on  appeal,  but  sn  ap- 
plication should  be  made  to  the  court  to  correct 
the  judgment 

2rl.  It  is  proper  to  provide  in  the  judgment  that, 
after  the  receiver  has  collected  in  full  or  has  ex- 
hausted all  the  collectible  liability,  a  judgment 
of  contribution  may  be  entered  in  favor  of  those 
who  have  paid  more  than  their  share,  and  against 
those  who  have  paid  less. 

22.  After  the  commencement  of  this  action,  a 
stockholder  who  had  been  served  with  summons 
died,  leaving  no  property  within  the  juris<liction 
of  the  court  Held,  her  transferror  should,  on  the 
first  assessment  on  the  judgment  n^ininRt  the 
stockholders,  be  made  to  contribute  on  the  amount 
of  indebtedness  existing  at  the  time  of  the  trans- 
fer. 
(Syllabus  by  the  Conrt. 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott,  Judge. 

Action  by  James  C.  Harper  against  Walter 
N.  Carroll,  as  assignee  of  the  Citizens'  Bank 
of  Minneapolis,  and  others.  Judgment  for 
plaintiff.  From  orders  denying  motions  for 
new  trial,  and  from  the  Judgment,  some  of 
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the   defendant   stockholders   appeal.     Judg- 
meut  set  aside. 

Shaw,  Cray,  Lancaster  &  Parker,  Hahn  & 
Hawley,  Woods,  Kingman  &  Wallace,  Jones 
&  Babcock,  George  H.  White,  and  Wilkinson 
&  Trailer,  for  appellants.  W.  S.  Dwlnnell 
and  F.  F.  Davis,  for  respondent. 

CANTY,  J.  This  Is  an  action  to  enforce 
the  statutory  double  liability  of  the  stock- 
holders of  the  Citizens'  Bank  of  Mlnneaiiolis, 
a  banking  corporation,  organized  under 
chapter  33  of  the  General  Statutes  of  this 
state.  This  Is  the  second  appeal  In  the 
case.  See  64  N.  W.  145.  After  the  former 
appeal,  the  case  was  tried  by  the  court, 
without  a  Jury. 

From  the  fiudings  of  the  court  and  other 
proceedings,  the  following  facts  appear:  On 
May  17,  1893,  the  bank  suspended  payment, 
closed  its  doors,  and  ceased  to  do  business. 
Thereafter,  on  July  8,  1893,  It  made  a  gen- 
eral assignment  for  the  benefit  of  its  cred- 
itors, nnder  the  Insolvency  law- of  1881.  The 
assignee  qualified,  administered  the  assets 
of  the  bank,  and  paid  to  the  creditors  divi- 
dends amounting  In  all  to  29  per  cent,  of 
their  claims,  which  is  all  that  wlU  be  real- 
ized from  the  assets  of  the  bank  unless 
sometliing  Is  collected  or  realized  on  certain 
Judgments  against  certain  apparently  In- 
solvent Judgment  debtors  of  the  bank.  The 
plaintiff,  a  creditor  of  the  bank,  commenced 
this  action,  making  all  of  the  resident  stock- 
holders parties.  An  order  was  made  for 
creditors  to  exhibit  their  claims  and  be- 
come parties  to  the  action.  In  pursuance 
thereof,  337  creditors  did  so.  Thelf  claims 
were  proved  and  allowed,  amounting.  In  the 
aggregate,  to  $202,524.50,  from  which  was 
deducted  the  29  per  cent.  In  dividends  paid 
by  the  assignee.  The  balance,  with  interest 
thereon  to  February  8,  1896,  the  date  of  the 
order  for  Judgment  herein,  amounted  to 
$175,223.69.  The  capital  stock  of  the  bank  Is 
$%0,000,  but  stockholders  holding  In  the 
aggregate  $28,S0O  of  this  stock  are  nonresi- 
dents, and  no  service  on  them  or  Jurisdiction 
over  them  was  obtained  In  this  action. 
Judgment  for  double  the  amount  of  his 
stock  was  ordered  against  each  of  the  other 
stockholders  except  J.  U.  Barnes,  who  holds 
$1,000  of  stock,  and  who  seems  to  have 
been  overlooked  by  Inadvertence  in  the  con- 
clusions of  law  and  order  for  Judgment  un- 
til long  after  these  appeals  were  taken,  when 
the  court  amended  its  order  and  conclusions. 
Judgment  was  also  ordered  for  double  the 
amount  of  his  stock  against  each  prior 
stockholder  who  held  stock  within  a  year 
before  the  assignment  and  transferred  It  dur- 
ing that  time.  The  aggregate  amount  of 
Judgment  so  ordered  against  such  present 
and  prior  stockholders  is  $ol3,26o.  The  court 
makes  some  distinctions  between  the  liabili- 
ties of  the  present  stockholders  and  the  ll.v 
bilities  of  the  prior  stockholders,  which  dis- 


tinctions we  will  notice  more  fnlly  hereafter. 
The  conclusions  of  law  and  order  for  Judg- 
ment further  provide  that  after  the  receiver 
has  collected  all  amounts  due  the  creditors, 
or  all  he  is  able  to  collect,  any  defendant 
stockholder  or  stockholders  who  have  con- 
tributed more  than  his  or  their  share  may 
at>ply  to  the  court,  on  notice,  for  a  Judgment 
of  contribution  against  all  other  stockholders 
who  have  contributed  less  than  their  share. 
The  court  reserves  no  Judicial  control  over 
the  executions  to  be  issued  against  the  stock- 
holders In  the  different  classes,  and  makes 
no  provision  for  Issuing  execution  against 
aay  stockholder  for  any  less  amotmt  than 
the  full  amount  of  the  Judgment  against  him; 
except,  possibly.  In  some  coutingenclee,  as  to 
some  of  such  prior  stockholders  as  herein- 
after stated.  Some  of  the  defendant  stock- 
holders appeal  from  orders  denying  their  mo- 
tions for  a  new  trial,  and  others  appeal 
from  the  Judgment 

1.  Appellants  contend  that  K  Is  error  to 
enter  Judgment  against  each  stockholder  for 
the  full  amount  of  his  statutory  double  liar 
biUty,  when  the  amounts  for  which  Judgment 
Is  so  entered  aggregate  two  or  three  times 
the  amount  of  the  corporate  Indebtedness 
t»  enforce  payment  of  which  Judgment  is 
given.  Thus,  in  this  case  the  amounts  for 
which  Judgment  Is  so  entered  against  the 
stockholders  aggregate  $513,800,  while  the 
amount  of  such  corporate  indebtedness  la 
only  $175,223.69.  It  is  contended  that  snch 
Judgment  Is  the  final  adjudication  (tf  the 
rights  of  the  partleB,  and  that  the  court 
should,  before  the  entry  of  Judgment,  deter- 
mine which  stockholders  are  solvent,  and 
which  are  Insolvent,  and  order  Judgment 
against  each  of  the  solvent  stockholders  for 
his  pro  rata  share  of  the  whole  balance  of 
tlie  corporate  Indebtedness,  to  be  apportion- 
ed among  such  solvent  stockholders  In  pro- 
portion to  the  amount  of  stock  held  by  each. 
We  cannot  agree  with  appellants.  This 
would  leave  the  creditors  to  incur  the  risk, 
not  only  of  an  erroneous  decision  on  the  part 
of  the  court  that  some  stockholders  were 
solvent  who  were.  In  fact.  Insolvent,  but  also 
the  risk  of  some  stockholders  becoming  In- 
solvent between  the  time  the  court  ordered 
judgment  and  the  time  of  entry  thereof  or 
levy  of  execution.  After  the  court  deter- 
mines who  are  and  who  are  not  solvent 
stockholders,  appeals  may  be  taken  which 
will  delay  the  entry  of  Judgment  or  Issue  of 
execution  for  months  and  «ven  years.  When 
the  time  finally  arrived  when  the  creditors 
could  Issue  execution,  they  might  find  many 
to  be  execution  proof  whom  they  had  al- 
ways regarded  as  solveat.  If  the  creditors 
took  all  of  these  risks.  It  would  often  hap- 
pen that  they  would  find  themselves  unable 
to  collect  one-half  their  claims  when  tliey 
come  to  test  by  execution  the  solvency  of 
the  stockholders  found  by  the  court  to  be 
solvent.  But,  though  not  one-half  of  the 
statutory  double  liability  of  the  stockholders 
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had  been  extaavsted  in  the  entry  of  Judg- 
ment, the  Jndginent  would,  as  appellants 
contend,  be  a  final  determination  of  the 
rights  of  the  creditors,  and  they  would  be 
remediless  as  to  the  balance  of  their  claims 
left  uncollected.  Conceding  that  the  liabil- 
ity of  the  stockholders  is  only  secondary, 
and  that  in  some  respects  they  may  be  re- 
garded as  snretles,  each  to  a  limited  amount, 
for  the  corporate  indebtedness,  and  are  only 
liable  for  the  balance  lemaining  nnpaid  aftr 
er  the  corporate  assets  are  exhausted,  In 
what  other  kind  of  a  case  is  the  creditor 
reqnired  to  take  such  risks  in  the  entry  of 
Judgment  against  the  sureties  for  bis  prin- 
cipal debtor,  as  appellants  Insist  that  these 
creditors  should  take,  and  why  should  they 
be  required  to  take  these  risks  in  such  a 
ease  as  this?  In  what  other  instance  is  the 
surety  glren  a  chance  to  escape  a  part  of  bis 
liability  to  the  creditor  by  any  doctrine  of 
apportionment  of  the  indebtedness  between 
him  and  his  co-sureties?  It  ia  clear  that  the 
creditors  in  this  case  cannot  be  required  to 
take  any  sach  risks.  They  are  entitled  to 
collect  the  full  balance  of  their  claims,  even 
though  It  exhausts  the  statutory  double  lia- 
bility of  every  stockholder  to  its  full  limit 
Who  can  say  in  advance  that  it  will  not  ex- 
haust such  liability  to  its  full  limit,  and  in 
what  other  way  can  this  be  determined  ex- 
cept by  the  issue  of  execution?  Then,  one 
of  two  propositions  must  be  true:  First, 
the  creditors  are  entitled  to  successive  Judg- 
ments tor  succeesire  assessments  until  the 
full  Umit  of  such  statutory  liability  is  ex- 
hausted, if  such  successlTe  assessments  and 
judgments  are  made  necessary  by  reason  of 
the  insolvency  of  stockholders;  or,  second, 
the  creditors  are  entitled  to  one  Judgment 
for  the  full  amount  of  such  statutory  liabil- 
ity. We  are  of  the  opinion  that  the  latter 
Is  the  proper  method  of  procedure,  and  that 
bat  one  Judgment  should  be  rendered,  which 
should  cover  the  utmost  possible  liability  of 
each  stockholder  to  the  creditors.  The  for- 
mer decisions  of  this  court  are  not  in  con- 
flict with  this  position.  In  Clarke  v.  Opera 
House  Co.,  58  Kinn.  16,  66  N.  W.  632,  the 
court  merely  held  that,  where  the  plaintiff 
(the  only  creditor)  failed  to  bring  in  all  the 
solvent  stockholders  within  the  reach  of  pro- 
cess, he  could  not  complain  that  the  court 
awarded  him  only  such  a  pro  rata  Judgment 
against  the  (presumably  solvent)  stockhold- 
ers brought  in  as  would,  with  the  same 
pro  rata  amounts  contributed  by  said  stock- 
holders not  brought  in,  make  up  the  amount 
of  his  claim.  In  First  Nat.  Bank  v.  Winona 
Flow  Co.,  58  Minn.  167,  59  N.  W.  9&7,  the 
appellant  stockholders  contended  that  each 
stockholder  is  only  liable  to  the  amount  of 
bis  stock,  ratably  with  all  other  stockhold- 
ers, solvent  and  Insolvent,  within  reach  of 
process,  and  beyond  reach  of  same.  We  sim- 
ply held  that  the  position  was  not  well  taken. 
2,  But,  while  the  creditors  are  entitled  to 
Judgment  in  the  first  instance  against  each 


stockholder  for  the  utmost  possible  limit  of  his 
liability  to  them,  it  does  not  follow  tliat  they 
idiould  be  allowed  to  use  this  judgment  oppresi- 
sively,  by  issuing  execution  against  some  or  all 
of  the  stockholders  for  the  full  amount  of  the 
Judgment  against  each,  or  by  collecting  all  of 
their  claims  from  some  of  the  solvent  stock- 
holders, leaving  these  to  sedE  contribution  from 
other  solvent  stockholders.  Plough  regulated 
by  statute,  this  is  essentially  an  equitable  pro- 
ceeding, and  the  rules  of  equity  should  be  ap- 
plied unless  inconsistent  with  the  provlskHis  of 
chapter  76,  or  the  theory  of  our  code  practice, 
as  modified  by  chapter  76.  The  execution  of  the 
Judgment  in  this  case  alionld  not  have  been  left 
solely  to  the  ministerial  officers  of  the  court,  the 
recover  and  sheriff,  who  must  isBue  and  levy 
execution  for  the  full  amount  of  the  Judgment 
against  each  stockholder,  when  execnticm  Is  is- 
sued against  him  at  all;  and  it  is  error  to  order 
and  enter  in  this  case  a  Judgment  which,  in 
legal  effect,  makes  its  execution  solely  a  min- 
isterial duty.  The  court  should,  by  the  terms 
of  the  Judgment,  reserve  Judicial  control  over 
the  Issue  of  execution.  The  Judgment  should 
{Kovlde  tor  issuing  execution  on  the  order  of 
the  court,  at  first  for  each  stockholder's  pro 
rata  dure  of  the  corporate  debts  and  the  ex- 
penses of  this  action,  and  then  for  the  issue  on 
the  order  of  the  court  of  subsequoit  successive 
executions  for  such  additional  pro  rata  amounts 
or  atsessmentB  as  would  be  found  necessary  by 
reason  of  the  failure  to  collect  from  stockhold- 
ers found  to  be  insolvent  in  attempting  to  sat- 
isfy the  iH-ior  esecotlcMia.  When  the  corporate 
indebtedness  and  costs  and  expenses  of  the 
action  are  paid  in  full,  the  balance  of  the  Judg- 
ment against  those  stockholders  paying  their 
full  share  of  the  same  shaH  be  satisfied.  The 
Judgment  in  this  case  contains  no  such  pni- 
vislons. 

3.  Again,  in  answer  to  the  charge  that  a 
Judgment  against  each  stocliholder  tor  the  ut- 
most limit  of  bis  liability  Is,  in  sucb  a  case  as 
this,  oppressive,  we  will  say  that  it  is  in  the 
discretion  of  the  court  bekiw,  when  applied  tn 
on  notice,  to  stay  the  docketing  of  the  Judgment 
on  the  giving  of  a  sufllclent  bond,  conditioned 
to  pay  each  and  every  Installment  or  assess- 
ment on  the  Judgment  due  from  tlie  particular 
stockholder  as  soon  as  such  installment  or  as- 
sessment is  ordered  by  the  court,  or  within  a 
»<|ieclfied  time  thereafter,  and  that  upon  breach 
of  the  bond  the  Judgment  may  be  forthwith 
docketed. 

4.  Different  app^lants,  some  of  them  presoit 
stockholders  and  others  prior  stockhcdders,  as- 
sign 08  error  dlffenmt  provisians  tn  the  conclu- 
sions of  law  and  order  for  Judgment,  relating 
to  the  manner  in  which  the  transferrors  of 
stock  within  tiie  year  are  held  liable  for  the 
corporate  debts.  Section  2501,  Oen.  St  1894. 
provides:  "The  stockholders  in  each  bank  shall 
tie  individually  liable  in  an  amount  eqixd  to 
double  the  amount  of  stock  owned  by  them  for 
all  the  debts  of  such  bank,  and  such  Individual 
liability  shall  continue  for  aae  year  after  any 
liansf  ec  or  sale  of  stodc  by  any  stockholder  or 
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stockholdera"  On  the  former  appeal  In  this 
case,  we  held  that  such  a  prior  stockholder  Ib 
not  liable  for  the  debts  contracted  after  he  has 
In  good  faltli  transferred  his  stock,  but  Is  liable 
for  the  debts  existing  at  the  time  of  such  trans- 
fer, If  within  a  year  thereafter  a  cause  of  ac- 
tion under  section  0900  arises  against  the  bank. 
Such  a  cause  of  action  arose  against  the  bank 
In  this  case  when  it  closed  its  doors,  on  the  17th 
day  of  May,  1888.  But  as  the  court  below  and 
all  parties  on  this  appeal  treated  July  8,  1893, 
the  day  of  the  assignment,  as  the  date  which 
fixes  the  end  of  the  year  within  which  the 
transfer  must  have  been  made  in  order  to  hold 
the  prior  or  transferring  stockholders,  we  will 
so  treat  it  Transfers  of  stock  were  made  on 
21  different  dates  during  the  year  ending  July 
8,  1893.  In  making  Its  findings  of  fact,  the 
court  prepared  a  table  (Schedule  A),  giving  the 
name  of  each  of  the  creditors  of  the  bank  whose 
claim  has  been  allowed  herein,  the  amount  of  In- 
debtedness held  by  him  on  July  8,  1893,  and 
the  amount  held  by  him  on  each  of  said  other 
21  datea  These  amounts  were  arranged  In  20 
columns,  one  column  for  each  date,  except  that 
the  last  column  r^resents  three  dates,  the 
amount  of  such  indebtedness  being  the  same 
on  each  of  these  three  dates.  In  the  fifth  con- 
clusion of  law,  the  court  orders  the  receiver  to 
proceed  by  execution  against  the  present  stock- 
holders, and  to  collect  from  them  sufficient  to 
pay  all  the  clabns  of  "the  Interveners,"  and  the 
expenses  of  this  action,  and,  out  of  the  amotmt 
so  collected,  pay— First,  said  expenses,  and,  sec- 
ond, said  claims.  The  court  then  proceeds  at 
great  length.  In  its  conclusions  of  law,  to  or- 
der Judgment  against  each  prior  stockholder  who 
transferred  stock  within  the  year,  commencing 
with  him  whose  transfer  was  on  the  latest  date, 
then  with  him  whose  transfer  (not  of  the  same 
stock,  but  of  any  stock)  was  on  the  next  latest 
date,  and  so  on,  to  him  whose  transfer  was  on 
the  earliest  date.  There  were  two  forms  of 
these  conclusions  of  law,  of  which  the  following, 
leaving  out  dates  and  names,  are  samples.  One 
reads  thus:  (1)  '"I%at  In  case  the  amounts  col- 
lected from  said  stockholders  against  whom  said 
receiver  has  been  hereinbefore  instructed  to 
proceed  are  insufficient  to  liquidate  and  pay  in 
full  the  claims  of  Interveners  which  existed 
on  the  (day  of  transfer),  as  appears  by  Sched- 
ule A,  and  in  case  the  defendant  (transferee) 
shall  have  failed  to  pay  and  liquidate  the  Judg- 
ment herein,  and  the  receiver  shall  be  unable 
to  collect  all  of  the  same,  then  that  the  receiver 
proceed  to  collect  so  much  of  the  Judgment 
against  said  (transferror)  rendered  upon  stock 
so  subsequently  held  by  said  (transferee),  or  so 
much  thereof  as  shall  remain  after  deducting 
the  amoimt  ipaid  by  said  (transferee)  on  the 
Judgment  against  him  for  his  liability  on  the 
same  stock,  as  may  be  necessary  to  pay  and 
liquidate  the  claims  of  all  Interveners  existing 
at  that  time,  and  still  remaining  unpaid."  The 
other  reads  thus:  (2)  "That  in  case  the 
amounts  collected  from  said  stockholder  against 
whom  said  receiver  has  been  hereinbefore  in- 
structed to  proceed  are  insufficient  to  liquidate 


and  pay  in  full  the  claims  of  interveners  whidi 
existed  on  the  (day  of  transfer),  as  appears  by 
Schedule  A,  then  that  the  receiver  proceed  to 
collect  so  much  of  the  Judgment  agniust  said 
(transferror)  upon  the  stock  so  transferred  by 
him  on  the  said  (day  of  transfer)  as  may  be 
necessary  to  pay  and  liquidate  the  claims  of  all 
Interveners  existing  at  that  time."  It  will  be 
observed  that  the  first  form  of  conclusion  of 
law  above  quoted  makes  the  liability  of  the 
transferror  depend  on  (among  other  things)  the 
failure  of  his  transferee  to  respond  in  full  to 
the  Judgment  against  him;  while  under  the  sec- 
ond form  the  transferee  may  have  responded 
tai  foil,  and  yet  the  transferror  would  be  liable 
if  the  amounts  collected  up  to  the  time  be  was 
reached  in  the  order  adopted  "were  not  suffl- 
dent  to  pay  In  full  the  claims  of  interveners 
which  existed  on  the"  day  of  the  transfer.  This 
is  erroneous.  The  creditors  should  not  collect 
twice  for  the  same  block  of  stock, — once  from 
the  transferee,  and  again  from  the  transferror. 

B.  But  there  are  other  respects  in  which 
both  these  classes  of  conclusions  of  law  are 
erroneous.  It  is  proper  to  provide  that,  be- 
fore resorting  to  the  Judgment  against  any 
transferror,  the  Judgments  against  all  his 
successors  in  interest  of  the  same  block  of 
stock  shall  be  first  exhausted.  But  It  will  be 
observed  that  these  conclusions  of  law,  fol- 
lowing one  another  as  they  do,  require  the 
Judgments  against  all  the  later  transferrors, 
not  of  the  same  stock,  but  of  any  stock,  to  be 
first  exhausted,  before  resorting  at  all  to  any 
Judgment  against  any  earlier  transferror  of 
the  same  or  any  other  stock.  If  A.  transfer- 
red a  block  of  stock  to  B.  on  a  certain  day, 
and  O.  transferred  a  wholly  different  block 
of  stock  to  D.,  a  day,  or  week,  or  month 
earlier,  why  should  the  creditors  exliaust  the 
Judgment  against  B.  before  resorting  to  the 
Judgment  against  D?  If,  In  that  ca«e,  A. 
and  0.  are  the  present  stockholders,  and  B. 
and  C.  their  predecessors,  why  should  the 
Judgment  be  exhausted  against  A.,  B.,  and 
C.  before  resorting  to  the  Judgment  against 
D.?  Yet  this  is  what  the  court  has  ordered 
In  this  case,  and  we  are  of  the  opinion  that 
it  is  error.  The  liability  of  each  transferror 
of  a  block  of  stock  is  secondary  only  to  the 
liability  of  the  succeeding  holders  of  the  same 
block  of  stock,  and  not,  as  held  by  the  court 
below,  secondary  to  the  liability  of  all  subse- 
quent transferrors  of  other  and  different  blocks 
of  stock.  The  degree  In  which  a  transfer- 
ror's liability  is  secondary  depends,  not  on  the 
date  of  his  transfer,  but  on  the  number  of 
subsequent  transfers  of  the  same  block  ot 
stock. 

6.  Again,  it  was  error  to  declare,  as  these 
conclusions  of  law  in  effect  do,  that  such 
transferror  is  not  liable  at  all  if,  before  he  is 
reached  in  the  order  of  liability  adopted, 
there  is  collected  from  others  sufficient  "to 
pay  In  full  the  claims  of  Interveners  which 
existed"  on  the  day  be  transferred  his  stock. 
One-tenth  of  the  present  indebtedness  may 
not  have  existed  when  he  transferred  his 
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stock,  and  none  of  his  Bnccesson  In  interest 
majr  have  responded  to  the  Judgment  against 
them  on  that  same  stock;  and  yet.  If  as  much 
as  one-tenth  of  the  present  indebtedness  has 
been  collected  from  other  stockholders,  he 
escapes  liability,  although  the  creditors  will 
recelTe  bat  one-tenth  of  their  claims,  and 
those  for  whom  he  is  answerable  hare  con- 
tributed nothing.  Such  is  not  the  law.  It 
is  true  that  he  is  only  liable  for  his  proper 
share  of  such  indebtedness  existing  at  the 
time  of  his  transfer,  but  he  Is  liable  for  that 
share.  The  question  next  in  order  Is,  wliat 
is  that  share? 

7.  His  UabllltJ,  like  that  of  the  present 
stockholder.  Is  only  for  the  payment  of  the 
balance  of  the  Indebtedness  after  the .  cor- 
porate assets  have  been  exhausted.  He  is 
therefore  entitled,  as  well  as  other  stock- 
holders, to  the  benefit  of  the  29  per  cent.  In 
dividends  realized  from  the  corporate  assets. 
Then,  before  his  share  of  the  Indebtedness 
existing  when  he  transferred  his  stock  can 
be  ascertained,  the  29  per  cent,  must  be  de- 
ducted from  such  Indebtedness,  and  Interest 
to  date  of  judgment  added  to  the  balance. 

8.  Again,  such  transferror  is  not  liable  for 
debts  which  existed  at  the  time  of  his  trans- 
fer, but  have  since  been  paid.  He  is  only 
liable  for  debts  which  existed  at  the  time  of 
his  transfer,  and  still  exist  The  deposits  of 
a  bank  are  being  constantly  drawn  out,  and 
new.  deposits  made.  The  debts  are  therefore 
being  constantly  paid,  and  new  debts  incur- 
red. Of  the  debts  of  a  bank  of  deposit  which 
exist  to-day,  there  are  usually  very  few  which 
existed  a  year  ago.  So  it  was  in  this  case. 
It  appears  by  Schedule  A  that,  of  the  debts 
which  existed  at  the  time  of  the  assignment, 
less  and  less  existed  as  we  go  back  through 
the  year  ending  with  the  assignment;  so  that, 
the  earlier  In  the  year  the  transfer  of  stock 
was  made,  the  less  the  amount  of  indebted- 
ness on  which  the  transferror  can  be  held 
liable.  It  also  follows  that  hardly  any  two 
transferrors  will  be  liable  on  the  same 
amount  of  indebtedness.  All  of  these  con- 
ditions complicate  the  question  of  what  part 
of  snch  Indebtedness  existing  at  the  time  of 
his  transfer  (after  deducting  the  29  per  cent 
of  dividends,  and  adding  interest)  the  trans- 
ferror should  pay.  The  part  for  which  he 
can  be  held  liable  should  be  to  the  whole  of 
such  balance.  In  the  ratio  which  his  stock 
bears  to  all  the  stock  of  all  solvent  stock- 
holders, both  present  and  prior,  contributing 
to  the  satlsfacticm  of  this  same  balance;  not 
exceeding,  of  course,  the  amount  of  the  Judg- 
ment against  him.  See  Harpold  v.  Stobart, 
46  Ohio  St  397,  21  N.  E.  637.  But  it  will  be 
observed  that  transferrors  (of  other  stock), 
whose  transfers  are  prior  to  his,  will  con- 
tribute on  only  a  part  of  this  same  balance, 
because,  as  before  stated,  the  earlier  the  trans- 
fer, the  less  the  amount  of  the  indebtedness  on 
which  the  transferror  is  liable.  Of  course,  all 
transferrors  (of  other  stock)  whose  transfers 
are  subsequent  to  his  will  contribute  od  this 


same  balance,  and  more,  too,  because,  as  we 
have  seen,  the  later  the  transfer,  the  greater 
the  amount  of  the  indebtedness  on  which  the 
transferror  Is  liable.  It  is  also  true  that  the 
present  stockholders  will  contribute  on  this 
same  balance,  because  they  must  contribute 
on  the  whole,  of  which  this  is  only  a  part. 
Then,  for  the  purpose  of  forming  the  pro- 
portion by  which  to  ascertain  the  part  of 
such  balance  that  he  should  pay,  the  stock 
(or  liability)  of  such  present,  solvent  stock- 
holders, and  the  stock  (or  liability)  of  such  sol- 
vent, contributing  transferrors,  whose  trans- 
fers are  subsequent  to  his,  stand  on  the  same 
footing;  but  the  stock  (or  liability)  of  such 
prior,  solvent,  and  contributing  transferrors 
does  not,  for  the  reason,  as  stated,  that 
each  contributes  only  on  a  part  of  such  bal- 
ance of  Indebtedness,  and  therefore  only  a 
corresponding  part  of  the  stock  (or  liability) 
of  each  should  be  taken  into  consideration. 
Then  the  part  of  such  balance  which  the 
particular  transferror  should  pay  is  to  the 
whole  of  such  balance  as  his  stock  (or  liabil- 
ity) is  to  the  stock  (or  liability)  of  such  pres- 
ent stockholders,  plus  the  stock  (or  liability) 
of  such  subsequent  stockholders,  and  his 
own  stock  (or  liability),  plus  a  proportionate 
part  of  the  stock  (or  liability)  of  each  of 
such  prior  stockholders,  corresponding  to  the 
proportionate  part  which  the  Indebtedness 
on  which  he  must  contribute  is  of  the  in- 
debtedness on  which  the  transferror  in  ques- 
tion must  contribute.  For  instance,  suppos- 
ing that  the  total  amount  of  corporate  indebt- 
edness, after  exhausting  the  assets,  is  $100,- 
000;  the  part  of  this  indebtedness  which  ex- 
isted at  the  time  the  transferror.  A.,  trans- 
ferred his  stock,  was  |40,000;  the  part  which 
existed  when  the  prior  transferror,  B.,  trans- 
ferred other  stock,  was  $20,000;  and  the  part 
which  existed  when  the  still  prior  transferror, 
C,  transferred  still  other  stock,  was  $10,000; 
and  that  all  of  these  transfers  were  within 
the  year  before  the  bank  failed;  that  the 
judgments  against  the  present  stockholders 
amounted  to  $250,000  against  the  transfer- 
rors A.,  B.,  and  C,  to  $20,000  each;  and,  be- 
sides, there  were  Judgments  agalast  other 
transferrors  subsequent  to  A.,  on  other  stock. 
Now,  suppose  that  when  the  first  assessment 
was  made  on  the  Judgment  against  the  pres- 
ent stockholders,  $100,000  of  this  Judgment 
responded  to  the  assessment,  and  $150,000 
proved  uncollectible;  that  there  was  no  sec- 
ondary llablUty  for  $50,000  of  this  $150,000, 
the  stockholders  against  whom  the  Judgment 
for  the  same  was  entered  having  held  their 
stock  for  more  tlian  a  year  before  the  failure 
of  the  bank;  but  on  the  other  $100,000  of 
uncollectible  judgment  there  was  the  second- 
ary liability  of  the  transferrors  A.,  B.,  and 
C,  amounting  to  $60,000,  and  also  of  the 
transferrors  prior  to  A.,  as  aforesaid,  amount- 
ing to  $40,000.  A  40  per  cent,  assessment  on 
the  $250,000  would  pay  the  $100,000  due  if 
none  of  the  stockholders  proved  insolvent 
and  this  assessment  was  made;   but,  as  ap- 
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pean;  tUa  aBsessment  was  only  collected  on 
9100,000  of  the  judgment,  so  that  only  $40,000 
was  realized,  and  another  assessment  must  be 
made  for  $60,000  more.  Let  us  now  proceed 
to  assess  A.  on  his  secondary  liability.  He 
can  only  be  required  to  pay  on  the  $40,000 
Indebtedness  which  existed  when  be  trans- 
ferred his  stock.  The  portion  of  this  which 
he  shall  pay  is  to  the  whole  $40,000  as  the 
judgment  against  him  ($20,000)  Is  to  the  judg- 
ment (of  $100,000)  against  the  present  solvent 
stockholders,  plus  the  judgment  against  him 
($20,000)  and  the  transferrors  subsequent  to 
him  ($40,000),  plus  one-half  the  judgment  of 
$20,000  against  the  prior  transferror  B.  ($10,- 
00(^,  and  one-fourth  the  judgment  of  $20,000 
against  the  prior  transferror  C.  ($5,000).  Add- 
ing all  of  these  last  items  together,  and 
transposing  the  couplets  of  the  proportion, 

we  have:  $175,000:  $20,000  =  $40,000  :  . 

This  gives  $4,571.42  as  A.'s  assessment  The 
reason  we  took  only  one-half  of  the  judgment 
against  B.  Is  because  the  amount  of  the  in- 
debtedness existing  when  B.  transferred  hia 
stock  is  $20,000,  or  one-half  of  the  $40,000 
of  indebtedness  which  existed  when  A.  trans- 
ferred his  stock;  and  in  the  same  way  we 
took  only  one-fourth  of  the  judgment  against 
O.,  because  only  one-fourth,  or  $10,000,  of 
this  $40,000  of  indebtedness,  existed  when  he 
transferred  his  stock.  In  the  same  way,  we 
must  assess  B.  and  C.  and  each  of  the  other 
transferrors  who  must  respond  to  this  assess- 
ment by  reason  of  the  failure  of  his  trans- 
feree to  respond  to  the  flrst  assessment  The 
amounts  thus  assessed  against  each  of  these 
transferrors  is  then  added  together,  and  de- 
ducted from  the  $60,000  yet  to  be  collected, 
and  an  assessment  for  the  balance  is  then 
made  on  the  present  solvent  stockholders, 
pro  rata.  If  any  one  so  assessed  is  found  ex- 
ecution proof,  the  court  may  forthwith  assess 
the  transferror  answerable  for  him,  or  may 
defer  doing  so  until  the  next  general  assess- 
ment The  latter  will  usually  be  the  better 
plan,  because  on  this  second  assessment  (the 
first  against  the  transferrors)  several  of  the 
transferrors  so  assessed  may  be  found  execu- 
tion proof,  with  no  one  answerable  for  them, 
or  with  prior  transferrors  answerable  only 
in  smaller  amounts.  The  court  must  use  its 
discretion  as  to  the  order  in  which  It  will 
now  proceed.  It  may  make  a  third  general 
assessment,  or  it  may  continue  to  follow  up 
the  transferrors  answerable  for  transferees 
who  fall  to  re.spond,  one  after  another,  in  the 
OTder  of  their  liability,  until  it  has  run  down 
all  of  them,  or  as  many  as  it  deems  practica- 
ble,—and,  if  sufficient  is  not  realized  thereby, 
then  order  a  third  assessment  on  all  the  pres- 
ent solvent  stockholders,  and  on  all  the  solv- 
ent transferrors  who  have  now  become  an- 
swerable by  reason  of  the  failure  of  their 
transferees  to  respond,  and  so  on.  Ifee 
transferrors  can  never  be  assessed  all  alike, 
each  for  a  specified  per  cent  of  the  judgment 
against  him,  as  the  present  stockholders  must 
be.    But  the  portion  which  each  transferror 


mnst  pay  at  the  indebtedness  so  existing  at 
the  time  of  his  transfer  must  always  be  the 
portion  which  his  stock  is  of  the  stock  of  all 
the  contributors  to  the  same  indebtedness, 
plus  a  part  of  the  stock  contributing  to  a  part 
of  the  same  indebtedness,  which  part  of  such 
stock  corresimnds  to  the  part  of  such  indebt- 
edness to  which  it  so  contributes,  all  as  here- 
inbefore explained.  Then  the  only  reason  why 
there  can  be  more  than  one  assessment  on 
the  secondary  liability  of  a  transferror  Is  be- 
cause, after  the  last  assessment  on  him,  other 
contributors,  or  expected  contributors,  taken 
Into  consideration  in  determining  the  portion 
which  he  should  pay  (of  the  indebtedness  so 
existing  at  the  time  of  his  transfer),  have 
since  been  found  execution  proof,  so  that  the 
portion  which  he  should  pay  Is,  in  fact,  larger 
than  it  was  supposed  to  be.  Of  course,  in 
making  a  second  or  third  assessment  against 
him,  the  junount  collected  on  all  the  prior  ss- 
sessments  against  Iiim  must  be  deducted  from 
such  portion,  ascertained  as  aforesaid. 

8.  As  before  stated,  the  amounts  ooUected 
from  each  transferror  must  be  put  into  the 
common  fund,  and  distributed  ratably  among 
all  the  creditors.  If  the  amount  collected 
from  a  particular  transferror  was  applied  ex- 
clusively for  the  benefit  of  the  creditors 
whose  claims  existed  at  the  time  of  his  trans- 
fer, these  creditors  would  receive  more  wtien 
the  present  stockholder  failed  to  respond,  and 
the  transferror  did  so,  than  they  would  re- 
ceive if  the  present 'Stockholder  bad  respond- 
ed. Why  should  these  particular  creditors 
receive  more  when  the  amount  contribnted 
came  from  him  who  is  only  secondarily  lia- 
ble therefor  than  If  it  came  from  him  wtio 
is  primarily  liable  therefor? 

10.  It  is  tme  that  the  utmost  amoant  tJiat 
can  be  assessed  against  the  transferror  of 
stock,  and  collected  from  him  wider  the 
above  method,  may  not  exhaust  the  jndg- 
ment  against  him  although  all  the  judgment 
against  the  present  scrivent  stodctaoldets  has 
been  exhausted,  and  a  part  <rf  the  corpwate 
indebtedness  stlU  remains  unpaid.  Bnt  this 
results  from  the  fact  that  the  transferror  is 
not  liable  on  as  much  indebtedness  as  the 
present  stockholders  are.  He  cannot,  by  any 
system  of  marshaling  of  assets  or  ctrntribntioD 
on  liabilities  which  the  court  may  devise,  be 
made  to  contribute  dther  directly  or  indirectly 
on  account  of  the  debts  Incurred  after  he  made 
his  transfer,  or  debts  which  existed  at  that 
time,  and  have  since  been  paid. 

11.  The  claim  that  it  is  unconstitutional  for 
the  legislature  to  impose  this  statutory  lia- 
bility on  the  stockholders  of  banks  not  of 
issue  has  been  fully  disposed  of  In  Allen  v. 
Walsh,  25   Minn.  551. 

12.  Until  about  five  weeks  before  tlie  hank 
closed  its  doors,  it  had  been  In  the  habit  of  Is- 
suing only  demand  certificates  of  deposit  to 
its  depositors;  bnt  after  April  11, 1883.  it  com- 
menced to  take  up  these  certlflcatea  when  of- 
fered, and  Issue  time  certificates  in  place  of 
them,  and  quite  a  number  of  chances  of  tbls 
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ctaaracter  took  iriace  before  It  closed  its  doors. 
Before  these  cbanges  were  made  In  tbe  form 
of  the  certlflcateB,  certain  of  the  appellant 
traurfertora  had  tiansferred  their  stock,  and 
now  contend  that  they  were  mere  sureties  for 
the  payment  of  the  Indebtedness  so  extended, 
and  that  such  extension  released  them  from 
liability  on  such  Indebtedness.  It  is  not  nec- 
essary to  consider  this  point.  It  does  not  ap- 
pear that  these  extensions  were  made  with- 
out the  consent  of  these  appellants,  and,  even 
if  they  had  become  mere  sureties,  the  burden 
Is  on  them  to  show  that  the  extensions  were 
so  made.  Slate  Co.  t.  Burdlck,  60  Minn.  270, 
62  N.  W.  285. 

13.  As  to  the  defendant  Henry  A.  Stimaon,  I 
the  coort  found  that  he  was  a  stockhcAder  i 
holdhig  $13,000  In  stock  untU  AprU  22,  1893,  i 
when  he  transferred  the  same  to  George  B. 
Shepherd,  "by  whom  said  stock  was  on  the 
same  date  assigned  to  the  ClUzehs'  Bank,  no 
entry  of  the  assignment  by  Stlmson  to  Shep- 
herd, or  of  Shepherd  to  the  bank,  appearhig  on 
the  bocika  of  the  bank."  As  a  conclusion  of 
law  on  this  finding,  the  conrt  held,  in  effect, 
that  no  one  but  the  bank  Itself  is  primarily  lia- 
ble on  this  stock,  and  that  Stlmson  is  liable 
only  88  a  transferror,  who  had  transferred  his 
stock  to  the  bank  on  April  22,  1883.  Some  of 
the  other  appellants  assign  this  as  error.  In 
our  opinion,  the  point  is  well  taken.  The 
transfer  from  Stlmson  was  never  entered  on 
the  books  of  the  bank,  so  that,  as  to  the  cred- 
itws,  he  continued  to  be  a  stockholder  up  to 
the  time  the  bank  closed  Us  doors,  and  shouia 
be  charged  as  a  present  stockholder. 

li.  The  court  found  that  on  and  prior  to 
December  27,  1892,  Elwood  S.  Oorser  was  the 
owner  of  $6,000  of  stock,  and  on  that  day 
transferred  It  to  Hill,  Sons  &  Co.  (a  partner- 
ship), who  on  January  Q,  1893,  transferred  it 
to  Heiary  Hill,  who  on  the  same  day  ti-anV 
ferred  it  to  Oeorge  W.  Jenks,  who  trans- 
ferred It  on  Joly  7,  1883,  to  George  B.  Shep- 
herd, and  that  all  these  transfers  except  the 
one  to  Jenks  were  entered  on  the  books  of 
the  bank;  that  the  transfer  from  Corser  to 
HIU,  Sons  &  Go.  was  hi  pledge  for  the  debt  of 
Corser,  but  the  fact  that  it  was  such  pledge 
did  not  appear  on  the  books  of  the  bank;  and 
that  on  January  6th,  aforesaid,  this  stock  was 
sold  OQ  the  pledge  by  Hill,  Sons  &  Ga  to 
Henry  Hill.  Appellants  Hill,  Sons  &  Co.  Insist 
that,  under  these  circumstances,  they,  being 
in  fact  mere  pledgees,  are  only  liable  as  trans- 
ferrors for  the  debts  still  existing,  which  were 
actually  incurred  during  the  time  that  they 
held  their  stock,  and  not  for  those  debts  which 
existed  prior  to  the  time  that  the  stock  was 
transferred  to  them  by  Corser;  that  a  court 
of  equity  ought  not  to  hold  them  for  the  lat- 
ter debts,  the  holders  of  which  never  gave 
credit  on  the  faith  of  the  responsibility  of 
these  appellants.  If  we  were  to  adopt  this 
theory,  very  many  stockholders  might  find 
something  in  the  contract  by  which  they  ac- 
qnired  the  stock  which  would  make  it  in- 
equitable to  enforce  the  stockholders'  liability 


against  them,  and  by  which  they  would  at- 
tempt to  throw  most  of  the  liability  on  theur 
predecessors.  Appellants  have  voluntarily 
made  themselves  stockholders  on  the  books  of 
the  bank.  The  statute  prescribes  the  liability 
which  they  thereby  Incurred,  and  we  cannot 
release  them  from  that  liability.  If  they  have 
equities  against  Corser,  they  must  pursue 
those  equities  outside  of  this  proceeding. 

15.  It  is  further  found  by  the  court  that  the 
transfer  from  Hill  to  Jenks  was  not  entered 
on  the  books  of  the  bank,  but  that  on  the 
books  this  transfer  appears  to  have  been  from 
HUl  to  Shepherd  on  July  7,  1893,  the  day  be- 
fore the  assignment;  so  that  Hill  appears  oa 
the  books  to  have  been  the  holder  of  this 
stock  from  January  6*  to  July  7,  1893.  The 
court  allowed  Hill  to  file  and  serve  a  cross 
bill  agajnst  Jenks  (who  was  already  a  i>arty 
to  the  suit  by  reason  of  his  relations  to  other 
stock).  Jenks  is  in  default  for  want  of  an  an- 
swer to  the  cross  bill.  Appellant  Ulll  assigns 
as  error  the  failure  of  the  court  to  order  any 
Judgment  against  Jenks  on  account  of  this 
stock,  and  contends  that,  as  between  him  and 
Jenks,  the  latter  Is  primarUy  liable  on  the 
stock,  even  though  he  failed  to  register  the 
transfer  to  him  from  the  former.  We  need . 
not  consider  whether  or  not,  under  these  dr- 
cumstances,  Jenks  would,  at  the  election  of 
the  creditors,  be  liable  directly  to  them.  See 
Basting  V.  Trust  Co.,  61  Minn.  311,  63  N.  W. 
721.  We  are  satisfied  that,  in  any  event,  the 
creditors  need  not  undertake  to  enforce  such 
liability  against  Jenks,  or  accept  the  ben^t 
of  any  such  attempted  enforcement  of  the 
same  by  Hill.  They  are  entitled  to  look  solely 
to  the  Uabillty  of  the  persons  who  appear  by 
the  books  to  have  been  stockholders.  How- 
ever, under  the  circumstances,  we  see  no  ob- 
jection to  HUl's  retaining  his  present  hold  on 
Jenks  for  the  purpose  of  compelling  contribu- 
tion by  the  latter  In  this  action  for  any  sum 
which  the  former  may  be  compelled  to  pay  on 
the  judgment  against  him  herein,  after  he  ha» 
paid  the  same. 

16.  Several  of  the  appellant  stockholders  are 
also  creditors  of  the  bank,  and  their  clalma 
have  been  allowed  herein.^  In  the  eleventh 
conclusion  of  law,  the  court  declares  the  judst- 
ment  against  each  of  these  stockhblders  to  be 
a  lien  on  the  sum  so  due  him  from  the  bank, 
which  lien  shall  stand  as  security  for  the  pay- 
ment of  the  Judgment  against  him.  No  com- 
plaint Is  made  as  to  this,  but  it  is  further  pro- 
vided that  the  sums  "realized  under  or  by 
virtue  of  this  Judgment  for  or  on  behalf  of 
their  said  claims  shall  be  applied  pro  tanto 
towards  the  payment  of  judgments  as  to 
them,  and  distributed  among  those  claimants 
against  whom  no  judgment  is  herein  rendered, 
ratably  as  hereinbefore  provided."  These  ap- 
pellants contend  that  the  above-quoted  provi- 
sion will  compel  them  to  i>ay  the  judgments 
against  them  In  full,  but  will  not  permit  them 
to  participate  as  creditors  in  the  funds  col- 
lected by  the  receiver;  while  respondent  con- 
tends that  this  provision  means  that  the  sums' 
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collected  from  any  source,  applicable  to  the 
claims  of  those  creditors,  shall  not  be  applied 
thereto,  but  shall,  instead,  be  credited  on  the 
judgment  against  them,  and  distributed 
among  other  credltora.  This  provision  of  the 
conclusion  of  law  Is  so  ambiguous  that  we 
are  unable  to  tell  exactly  what  it  does  mean, 
and  it  should  be  stricken  out.  The  first  part 
of  the  conclusion  of  law  is  proper,  and  to  ft 
should  be  added  a  provision  requiring  each  of 
these  stockholders  to  pay  all  assessments  on 
the  Judgment  against  him  in  full,  until  so 
much  is  paid  that  the  court  is  fully  satisfied 
that  the  dividend  coming  to  him  on  his  claim 
as  creditor  will  fully  pay  the  balance  that  will 
be  due  from  him  on  the  further  assessments 
on  the  judgment  against  him,  when  the  court 
may  order  the  collection  of  further  assess- 
ments against  him  stayed,  and,  on  distribu- 
tion, the  dividend  due  him  may  be  set  off 
against  these  assessments. 

17.  The  court  finds  that  two  of  the  nonresi- 
dent stockholders  who  have  not  been  made  par- 
ties to  the  action  were  at  the  time  of  trial,  and 
(or  a  year  prior  thereto  had  been,  the  owners 
of  real  prt^rty  within  this  state,  the  property 
of  one  being  of  the  value  of  $3,200,  and  that  of 
the  other  of  the  value  of  $1,800;  "that  applica- 
tion that  the  said  paitles  be  served  as  defend- 
ants by  attachment  was  not  made  until  the  trial 
of  this  cause,  on  the  16th  day  of  January,  1896; 
and  that  neither  the  plaintiff  nor  his  attorneys 
had  any  knowledge  of  the  possession  of  prop- 
erty within  the  jurisdiction  of  this  court  by  the 
said  parties  until  the  7th  day  of  January,  1896." 
It  appears  by  the  bin  of  exceptions  or  statement 
filed  as  such  that,  on  the  trial,  "defendants  ob- 
jected to  the  entry  of  Judgment  herein  until  the 
court  should  acquire  Jurisdiction  by  attachment 
of  the  prt^rty"  above  mentioned  of  these  two 
stockholders.  The  court  made  no  ruling  on  the 
objection  at  the  time,  and  no  exception  ai^>ears 
to  have  been  taken.  Some  of  the  appellants 
contend  "(1)  that  the  situation  is  analogous  to 
one  where  resident  stocliholderst  able  to  respond 
to  the  amounts  above  mentioned,  have  not  been 
brought  In,  and  that  Judgment  should  await  the 
acquiring  of  Jurisdiction;  or  (2)  that,  In  deter- 
mining the  liability  of  stockholders,  these  non- 
resident stockholders  should,  to  the  extent  of 
their  property  situate  within  the  Jurisdiction  of 
the  court,  be  regarded  as  bearing  their  propor- 
tion of  liability,  within  the  meaning  of  the  rule 
laid  down  in  Clarke  v.  Opera-House  Co.,  su- 
pra." The  objectl<m  here  relied  on  was  not 
made  before  the  trial,  but  in  the  midst  of  it. 
In  (act,  In  the  connection  In  which  the  objec- 
tion is  stated  in  the  bUl  of  exceptions,  it  would 
seem  to  have  been  made  after  the  evidence  was 
closed,  and  before  the  argument  of  counsel.  It 
also  appears  by  the  same  that  the  trial  was 
commenced  on  the  13th  of  January,  only  four 
days  after  tlie  day  on  which  plaintiff  discovered 
this  property.  It  nowhere  appears  tliat  plaintiff 
or  the  other  creditors  were  negligent  In  failing 
to  discover  the  property  at  an  earlier  date.  It 
is  well  settled  that  the  failure  to  join  a  neces- 
sary party  defendant  is  excused  if  he  Is  a  non- 


resldoit,  ovar  whose  person  Jurisdiction  cannot 
be  obtained.  Appellants  have  cited  us  to  no 
authority  holding  tnat  this  rule  is  dianged  by 
the  fact  that  the  nonresident  has  property  with- 
in the  Jurisdiction  which  may  be  seized  by  at- 
tachment, and  it  does  not  seem  to  us  that  any 
plea  in  abatement  would  lie  in  such  a  case.  But 
it  is  not  necessary  to  decide  that  point  In  the 
case  of  Clarke  v.  Opera-House  Co.,  supra,  there 
was  a  defect  of  parties  defendant,  stockholders, 
who  were  residents  of  this  state.  It  lias  heen 
held  that  In  proceedings  in  equity  the  chancel- 
lor may,  In  his  discretion  and  of  bis  own  mo- 
tion, at  the  hearing,  continue  or  dismiss  the 
proceeding  for  want  of  necessary  i)artieB  de- 
fendant Hawes,  Parties,  §  104;  Goodman  v. 
Benham,  16  Ala.  631;  Van  Keuren  v.  Mc- 
Laughlin, 21  N.  J.  Eq.  163;  Schwoerw  v.  As- 
sociation, 99  Mass.  295.  Conceding  that,  nn- 
der  our  code  practice,  the  objection  of  want 
of  necessary  parties  Is  waived  by  failing  to  pre- 
sent it  by  demurrer  or  answer,  it  does  not  fol- 
low that  the  plaintiff  is  entitled  to  any  greater 
relief  against  those  made  defendants  tlian  he 
would  be  if  he  had  brought  in  the  other 
necesaiy  parties;  and  this  is  all  that  was  de- 
cided in  the  case  of  (Marke  v.  Opera-House 
Co.  Conceding,  without  deciding,  that  this 
property  should  be  regarded  as  contributing  to 
the  payment  of  creditors,  and  be  ctiarged  to 
them  accordingly,  if  plaintiff  or  the  other  cred- 
itors had  discovered  the  property  in  time  to 
have  attached  and  condemned  It,  so  that,  with- 
out delaying  the  trial  of  this  action,  it  could  be 
made  by  the  decree  entered  in  such  trial  so  to 
contribute,  still  it  was  not  discovered  in  time, 
or  any  earlier  than  four  days  before  the  trlsL 
But  even  at  that  late  day  the  court,  in  its  dis- 
cretion, might,  on  the  motion  of  defendants  or 
some  of  them,  have  compelled  the  plaintiff  or 
other  creditors  to  attach  the  property,  and  pro- 
ceed to  condemn  it;  and,  if  condemned  too  late 
to  be  applied  directly  in  the  payment  of  the 
creditors,  It  or  its  proceeds  might  utter  the 
creditors  were  paid,  be  made  to  contribute  its 
share  to  repay  those  stockholders  who  had  paid 
more  tlian  their  ghare. 

18.  Some  of  the  appellants  contend  that  while 
the  creditors  are  entitled  to  recover  the  amount 
of  their  clahns,  with  Interest  and  statutory  costs 
and  disbursements,  from  the  stockholders,  the 
lattor  cannot  be  required  to  pay  any  additional 
amount  of  costs  and  expenses.  We  cannot  so 
hold.  The  statute  provides  for  the  appointment 
of  a  receiver,  and  this  Implies  tliat  his  ex- 
penses may  be  recovered  in  addition  to  the 
above  amounts,  not  exceeding,  of  course,  the 
amount  of  the  statutory  liability  of  the  stodt- 
holders. 

19.  Some  of  the  stockholders,  appealing  from 
orders  denying  their  motions  for  a  new  trial,  and 
more,  appealing  from  the  Judgment,  raise  the 
point  that  the  Judgment  entered  la  not  against 
all  the  stockholders  served  in  the  action,  and 
found  liable  by  the  court.  The  court  did  not 
order  Judgment  to  be  so  entered,  and  those  ap- 
pealing from  such  order  appealed  before  the 
Judgment  was  entered.    Waiving  the  question 
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whether  or  not,  under  these  circumstances,  any 
of  these  appellants  aie  In  position  to  raise  the 
p(^t,  we  are  of  the  (pinion  that  the  liability  of 
the  stockholders  Is  not  a  Joint  liability,  but  a 
several  one;  so  that  the  doctrine  of  the  case  of 
Davison  v.  Harmon  (Minn.)  67  N.  W.  1015, 
cited  by  appellants,  does  not  apply,  and  the 
entry  of  judgment  against  some  of  the  defend- 
ants does  not  have  the  effect  of  releasing  the 
others.  But  it  does  not  follow  that,  because  the 
stockholders'  liability  is  not  Joint,  but  several,  a 
single  creditor  should  be  allowed  to  maintain  an 
action  against  a  single  stoclcholder.  As  pointed 
oat  In  National  New  Haven  Bank  t.  North- 
western Guaranty  Liotui  Co.,  01  Minn.  375,  63 
N.  W.  1079,  this  UablUty  produces  only  a  lim- 
ited fund,  which  a  few  of  the  creditors  might 
exhaust,  leaving  nothing  tor  the  other  creditors. 
Such  a  result  is  not  in  accordance  with  the 
chamcter  of  the  creditors'  rights.  They  are 
tenants  In  common  in  the  fund,  and.  In  order 
to  ascertain  how  much  of  it  belongs  to  any  one 
creditor,  it  is  necessary  to  go  Into  a  court  of 
equity,  whoe  this  can  be  determined,  and  the 
fond  divided.  But,  when  the  parties  are  once 
In  8  court  of  equity,  they  must  comply  with 
other  rules  ot  that  court,  so  that,  even  though 
the  stockholders'  liability  Is  sevwal,  the  court 
will,  la  the  first  Instance,  enforce  contrlbntlMi 
as  far  as  practicable  in  enforcing  such  liability, 
and  will  not  compel  one  or  a  few  of  the  solvent 
stockholders  to  pay  all  the  ocnporate  debts, 
while  other  solvent  stoddioIderB  within  the  Ju- 
risdiction pay  nothing.  It  is  true  that  the 
rights  and  equities  of  all  the  parties  should  be 
worked  out  In  a  Judgment  which  Is,  in  its  na- 
ture, one  and  entire,  but  it  is  not  necessary  that 
the  whole  of  this  Judgment  should  be  entered 
at  one  time.  A  Judgment  may  be  entered  in 
an  equitable  proceeding  like  this,  and  subse- 
quently a  supplemental  Judgment,  referring  to 
the  former  Judgment,  and  declaring  that  It  Is 
a  part  of  the  same,  for  the  purpose  of  enforcing 
equities  or  adjusting  rights  arising  between 
parties  named  In  the  one  Judgment  and  those 
named  in  the  other. 

20.  Some  of  the  appellants  raise  the  point  that 
in  other  respects  the  Judgment  varies  materially 
In  its  provisions  from  the  Judgment  ordered  by 
the  court  No  application  has  been  made  to  the 
court  below  to  correct  the  Judgment  and  make  it 
conform  to  the  wder.  The  error  la  that  of  the 
clerk,  and  not  that  of  the  court,  and  therefore 
appellants  are  not  In  position  to  raise  the  point 
Bank  V.  Smith,  57  Minn.  376,  59  N.  W.  311. 

21.  The  twelfth  and  thirteenth  conclusions  of 
law  are  proper.  They  provide  for  Judgments  of 
contribution  In  fftvo*  of  those  stockholders  who 
contrlbote  more  than  their  share,  and  against 
those  who  contribute  less,  and  for  the  final  ad- 
justment of  the  rights  and  liabilities  of  the  par- 
ties after  the  receiver  has  collected  sufQctent 
to  pay  the  corporate  debts,  costs,  and  expenses, 
or  has  collected  as  much  as  he  Is  able 

22.  By  the  third  finding,  the  court  finds  that 
Julia  F.  Hawley  was  a  stockholder  at  the  time 
the  hank  assigDed,  was  made  a  party  defend- 
ant to  this  action,  and  thereafter  died,  leaving 


no  property  within  the  Jurisdiction  of  the  court. 
Under  these  circumstances,  Frank  H.  Hawley, 
who  transfored  to  her,  should,  (m  the  first  as- 
sessment, be  made  to  contribute  on  the  amount 
of  Indebtedness  existing  at  the  time  of  his 
transfer. 

This  disposes  of  all  the  points  raised,  and 
one  or  two  that  were  not  raised.  It  is  ordered 
that  the  Judgment  herein  and  all  the  conclusions 
of  law  be  set  aside.  We  will,  before  remand- 
ing the  case,  endeavor  to  frame  new  conclu- 
sions of  law,  and  an  order  for  Judgment  In  ac- 
cordance with  this  opinion;  and  to  that  end 
would  request  counsel  to  add  up  each  of  the 
columns  In  Schedule  A,  from  the  amount  de- 
duct 29  per  cent,  thereof,  to  the  balance  add  In- 
terest to  date,  and  present  the  result  to  us  in 
the  form  of  a  table,  as  a  substitute  for  Sched- 
ule A. 

BUCK,  J.,  absent 


MANAHAN  v.  HALLORAN  et  aL 
(Supreme  Court  of  Minnesota.     Dec.  23,  1896.) 

APPBAL— ReVIBW— SCFFICIENOT   OF  BviDBNOS 
— TVlTSMS. 

1.  Whether  or  not,  when  plaintifF  rested  at  the 
close  of  his  evidence,  there  was  auUiclent  evi- 
dence to  sustain  a  verdict  in  hia  favor,  will  not 
be  reviewed  if  sufficient  evidence  for  ttiat  purpose 
was  afterwards  introduced  by  either  party. 

2.  UM,  the  verdict  is  Bustained  by  the  evidence. 

3.  Held,  it  was  error,  under  section  66U0.  Gen. 
St.  1884,  to  permit  a  party  interested  in  the  re- 
sult of  the  action  to  testify  to  conversationa  with 
a  deceased  person. 

4.  Utid,  while  evidence  that  at  a  certain  time 
the  deceased  appeared  to  be  afraid,  may,  under 
proper  circumatancea,  be  competent,  the  evidence 
^ven  in  this  case,  that  he  api)earpd  to  l>e  afraid 
of  a  certain  person,  is  not,  under  the  circumstan- 
ces, competent.  Neither,  under  the  drcumstan- 
ces,  is  evidence  that  be  appeared  to  be  under  tlie 
iniluence  of  such  peraon. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Olmsted  county; 
John  Whytock,  Judge. 

Action  by  John  B.  Maimhan,  administrator 
of  Andrew  Halloran,  against  Margaret  Hal- 
loran  and  others.  Verdict  for  plaintiff.  From 
an  order  denyhig  a  new  trial,  defendants  ap- 
peal.    Reversed. 

Wells  &  Hopp,  for  appellants.  M.  D.  Hal- 
loran and  Gray  &  Thompson,  t<x  respondent. 

CANTY,  J.  PlaintlfTs  Intestate,  Andrew 
Halloran,  held  three  certificates  of  deposit  Is- 
sued to  his  order  by  a  certain  bank.  On  No- 
vember 17,  1894,  he  surrendered  these  three 
certificates,  and  had  new  ones  issued  by  the 
bank  In  their  place.  One  of  these  new  ones 
was  at  hia  request  made  payable  "to  the  or- 
der of  himself  or  Margaret  Halloran,"  an- 
other "to  the  order  of  himself  or  Mary  Hal- 
loran," and  the  third  "to  the  order  of  him- 
self or  Nora  Lynch."  The  three  persons  so 
named  in  connection  with  himself  are  three  of 
the  defendants  in  this  action.  Margaret  Is 
the  widow  of  the  deceased  brother  of  An- 
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drew,  who  died  some  time  before  Andrew  did. 
The  latter  vtaa  unmarried,  and  f<^  more  than 
20  years  prior  and  up  to  the  time  of  bia  deatb 
be  resided  with  hia  broth»'B  familjr.  Marj 
Balloran  and  Nora  Lynch  are  the  daugbtos 
of  Margaret  and  her  said  deceased  husband. 
Andrew  kept  the  new  certificateB  of  deposit 
in  his  possession  In  the  house  of  Margaret  un- 
til some  time  in  December  of  the  same  year, 
and  these  defendants  claim  that  he  then  de- 
livered them  to  Mary,  with  instructions  to  de- 
liver one  to  her  mother,  another  to  her  sister, 
Nora  Lynch,  and  keep  the  third  herself.  An- 
drew died  on  February  20th  following.  Plain- 
tiff brought  this  action  to  enjoin  the  banker 
from  paying  the  certlflcates,  and  to  compel 
the  delivery  up  of  the  same,  or  the  proceeds 
thereof,  by  the  other  defendants.  On  the 
trial  before  a  Jury  plaintUI  had  a  verdict,  and 
from  an  order  denying  a  new  trial  the  defoid- 
ants  Margaret,  Mary,  and  Nora  appeoL 

1.  Whether  or  not,  when  plaintiff  rested  at 
the  close  of  his  evidence,  there  was  sufficient 
evidence  to  sustain  a  verdict  in  his  favor,  is 
not  now  material,  because  sufficient  evidence 
was  afterwards  Introduced  to  make  the  case 
one  for  the  Jury. 

2.  We  are  of  the  opinion  that  the  evidence 
will  sustain  a  verdict  for  either  party,  and 
that,  therefore,  as  Just  stated,  the  verdict  Is 
sustained  by  the  evidence. 

S.  Timothy  HaUoran,  a  witness  for  plain- 
tiff, is  a  lirother  and  heir  at  law  of  the  intes- 
tate; is  Interested  in  the  result  of  this  suit; 
and,  under  sectton  5660,  O^i.  St.  1894,  it  was 
error  to  permit  him,  against  the  objection  and 
exception  of  defendants,  to  testify  to  conver- 
sations with  the  intestate. 

4.  Some  time  in  December  several  of  the 
heirs  at  law  expectant,  and  the  defendants 
Margaret,  Mary,  and  Nora,  together  with  the 
intestate,  had  a  conference  at  the  house  of 
Margaret  as  to  the  disposition  which  it  was 
claimed  that  the  Intestate  had  made  of  the 
oertlflcateB  of  d^MSit  here  in  question.  Flor- 
ence Halloran,  a  witness  for  plaintiff,  was 
one  of  those  present  at  the  conference,  and 
on  the  trial  was  permitted,  ajrainst  the  objec- 
tion and  exceptioo  of  defendants,  to  testify 
that  the  Intestate  appeared  to  be  afraid  of 
Margaret,  and  under  her  Influence.  We  are 
of  the  opinion  that  this  was  error.  Under  the 
rule  laid  down  in  McKlllop  v.  Railway  Co., 
63  Minn.  532,  56  N.  W.  7.39,  it  was  competent 
to  ask  the  witness  whether  Andrew  appeared 
to  be  afraid,  or  in  fear  of  somebody  or  some- 
tblng.  Bat  whether  it  was  Margaret  or  some 
one  else  that  he  was  afraid  of,  the  Jury  were 
as  competent  to  Infer  as  the  witness.  There 
was  no  testimony  that  Margaret  made  any 
threats,  or  did  or  said  anything  more  than  the 
rest  of  those  present  to  make  him  afraid. 
The  statement  that  he  appeared  to  be  under 
the  influence  of  Margaret  was  wholly  Incom- 
petent, at  least  in  the  absence  of  facts  and 
clrciunetancee  showing  why,  or  showing  in 
what  way,  that  influence  was  exerted.  It 
does  not  appear  that  Margaret  made  any  sug- 


gestions to  liim,  or  asked  him  to  assent  to  any- 
thing she  said,  or  by  look  or  gesture  intimi- 
dated him.  Nothing  bearing  on  the  question 
appears  bnt  the  ikaked  assertion  that  he  ap- 
peared to  be  under  her  Influence.  The  objec- 
tion to  this  evidmce  was  tliat  it  is  incompe- 
tent. The  witness  John  Halloran  was  also 
asked  if,  at  this  conference,  Andrew  appeared 
to  be  afi'aid  of  Margaret,  and  the  additional 
objection  was  there  made  that  the  evidence 
is  not  within  the  issues.  The  ruling  of  the 
court  in  overruling  this  objection  Us  error 
without  prejudice,  as  the  answer  merely  was 
that  Andrew  appeared  to  be  despondent.  But, 
with  a  view  to  another  trial,  we  will  say  that, 
if  the  answer  had  been  responsive  to  the 
question,  the  objection  would  have  been  well 
taken,  for  the  reason  that  all  allegations  of 
duress  and  all  allegations  intimating  undue  in- 
fluence had,  at  the  commencement  of  the 
trial,  been  stricken  out  of  the  reply.  We  will 
also  say,  in  view  of  a  new  trial,  that  the 
court,  in  its  charge,  made  these  defendants' 
rights  depend  solely  on  whether  the  certifl- 
cates  were  given  to  them  as  a  gift  inter  vivos, 
and  in  effect  charged  the  Jury  that  plointilf 
is  entitled  to  recover,  even  though  there  wa.s 
a  valid  and  sufficient  gift  causa  mortis.  The 
order  appealed  from  is  reversed,  and  a  new 
trial  granted. 


8WANSON  V.  MELLEN. 
(Supreme  Court  of  Mhinesota.    Dec.  23,  18g6.> 

AOTION  rOR  SERVICKB — EXPEBT  EVIDEKOB. 

Beld,  it  was  not,  nnder  tlie  drcnmstancea, 
error  to  admit  the  expert  evidence  given  as  to  the 
value  of  plaintiff'a  services,  which  evidence  is 

complnined  of  merely  because  the  emert  witness 
did  not  hear  all  of  the  testimony  of  plaintiS  as  to 
the  cluLTacter  of  the  services  render^ 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  Ake  Swanson  against  ElUng  6. 
Mellen.  Verdict  for  plaintiflC.  Prom  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Samuel  A.  Anderson,  for  appellant.  James 
E.  Trask,  for  respondent. 

CANTY,  J.  Plaintiff  brought  this  action 
to  recover  the  valufe  of  services  rendered  by 
him  for  defendant  from  April  1  to  December 
6,  1895,  in  assisting  defendant  in  his  business 
of  dealing  in  and  selling  farm  lands  in  this 
state.  The  only  issue  on  the  trial  was  the 
value  of  plaintiff's  services.  Plaintiff  had  a 
verdict,  and,  from  an  order  denying  a  new 
trial,  defendant  appeals. 

The  only  question  raised  on  this  appeal  is 
the  ruling  of  the  court  permitting  one  Norton, 
a  witness  called  by  plaintiff,  to  testify  as  an 
expert  to  the  value  of  plaintiff's  s«rvice.s. 
Norton  testified  that  he  beard  a  part,  but  not 
all,  of  the  testimony  of  plaintiff  as  to  the 
character  of  the  services  performed  hj  plain- 
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tiff.  The  bin  of  exceptions  contains  a  state- 
ment of  tbe  character  of  these  services  as 
testified  to  by  plaintiff,  and  it  appeai-s  from 
the  evidence  of  Norton  that  tbe  kind  of  serv- 
ices  so  performed  were  not  exceptional  or 
peculiar,  but  are  a  familiar  type  of  services 
rendered  in  that  line  of  business,  to  wit,  do- 
ing advertlBlng,  dlstribnting  circulars,  loolc* 
Ing  up  customers,  taking  them  out  in  the 
country,  and  showing  the  lands  for  sale.  Un- 
der the  circumstances,  we  cannot  say  tbat 
it  was  error  to  admit  the  testimony  com- 
plained of.    Order  afflriued. 


STATE  T.  CANNON  RIVER  MANUP'G 

ASS'N. 

<Supieme  Court  of  Minnesota.    Dec.  24,  1896.) 

COEFORATIONS— DlSSOLCTION.  , 

Hdd,  that  the  order  and  judgmeut  of  the 
trial  conrt  were  justified  by  the  findiugs  of  fact  ' 
(SyUaboB  by  tbe  Court.)  I 

Appeal   from   district   court,   Rice   county;  | 
Thomas  S.  Buckham,  Judge. 

Action  by  the  state  against  the  Cannon 
River  Manufacturing  Association  to  restrain 
it  from  exercising  corporate  privileges  and 
for  a  dissolution.  From  a  judgment  for  plain- 
tiff,  defendant  appeals.     Affirmed. 

Geo.    N.    Baxter,    for    appellant.     H.    W. 
Childs,   Atty.   Gen.,   and   Geo.   B.   Edgerton,  , 
Asst.  Atty.  Gen.,  for  the  State. 

I 

BUCK,  J.  This  action  was  brought  on  be- 
half of  tbe  state  of  Minnesota,  by  its  attor- 
ney genoal,  for  the  purpose  of  having  the  de- 
fendant corporation  restrained  from  exercis- 
ing any  of  its  corporate  privileges,  and  to  | 
have  it  dissolved  and  its  affairs  wound  up, 
and  for  the  appointment  of  a  receiver.  Tbe 
grounds  for  snoh  relief  are  stated  In  tlie  com- 
plaint. The  court  found  that  the  allegations 
in  the  first  10  folios  of  the  complaint  were 
true.  These  allegations  are  as  follows:  "(1) 
That  the  Cannon  Kiver  Manufacturers'  Asso-  { 
elation  is  a  corporation  duly  organized  and 
existing  under  and  pursuant  to  the  laws  of  . 
said  state.  (2)  That  by  an  act  of  tbe  legls-  | 
lature  of  the  said  state,  entitled  'An  act  to  aid 
the  Cannon  River  Improvement  Company  In 
tbe  construction  of  slackwater  navigation  on 
the  Cannon  river,  from  tlience  by  way  of 
Lake  Blysian  to  the  Minnesota  river,  at  Man- 
kato,'  approved  March  2,  18(>r>,  the  said  state 
granted  imto  the  Cannon  Uiver  Improvement 
Company,  a  corporation  theretofore  duly  or- 
ganised and  existing  under  and  pursuant  to 
the  laws  of  the  said  state,  for  tbe  purpose  of 
aiding  the  said  last-named  company  In  the 
construction  of  slackwater  navigation  on  the 
Cannon  river  In  said  state,  and  froui  thence, 
by  way  of  Lake  Elysian,  to  the  Mliviesota 
river,  near  Mankato,  all  the  swamp  lands  be- 
longing to  said  state  lying  and  betn;;  In  the 
odd-numbered  sections  within  the  St.  Tcter 
land  district,  as  tbe  said  district  was  tlien  con- 


stituted, and  not  otherwise  am>ropriated,  to 
an  amount  not  to  exceed  three  hundred  tliou- 
■and  (300,000)  acres.  Tbat  the  said  Cannon 
River  Improvement  Company  was  organized 
for  tbe  purpose  of  constracting  canals,  locks, 
dams,  towpaths,  and,  generally,  for  the  pur- 
IMse  of  consti-uctlng  slackwater  navigation 
from  the  Mississippi  river,  via  the  Cannon 
river,  to  the  lakes  connected  tberewlth,  thence 
via  Lake  Elysian  to  the  Minnesota  river,  near 
Mankato;  but  that,  by  an  act  of  said  legis- 
lature, entitled  'An  act  in  relation  to  tbe  Can- 
non River  Improvement  Company,'  approved 
February  28,  1872,  the  said  Cannon  River  Im- 
provement Company  was  authca-ized  and  em- 
powered to  amend  and  alter  its  articles  of  In- 
cwporatlon,  so  as  to  make  it  a  purpose  and 
object  of  said  corporation,  in  addition  to  tbe 
rights  and  purposes  theretofore  enjoyed,  to 
construct  and  operate  a  railroad,  under  and 
pursuant  to  the  General  Laws  of  tbe  said 
state,  teom  the  Mississippi  river,  via  tbe  val- 
ley of  the  Cannon  river,  along  the  route  In 
said  last-named  act  described,  and  granted 
and  extended  to  the  said  Cannoo  River  Im- 
provement Company,  for  the  parpose  of  con- 
structing the  said  railroad,  tbe  right  to  have, 
tise,  and  enjoy  all  and  singular  the  moneys, 
capital  stock,  subscriptions,  property,  and 
rights  of  every  nature  and  khid.  acquired  or 
pledged  for  the  purpose  of  tbe  construction  of 
the  said  canal  aud  slackwater  navigation  and 
works  connected  therewith,  and  npon  substan- 
tially the  same  conditions,  so  far  as  the  same 
could  be  made  conformable  to  tbe  change  of 
public  Improvement  contemplated  by  the  said 
last-named  act.  That,  In  pursuance  of  tbi> 
said  last-named  lict,  the  said  Cannon  River 
Improvement  Company  did  thereafter  amend 
and  alter  its  said  articles  of  Incorporation,  so 
as  to  make  It  a  purpose  and  object  of  said 
corporation.  In  addition  to  the  rights  and 
purposes  theretofore  enjoyed  by  It,  to  con- 
struct and  operate  a  railroad,  under  title  1  of 
chapter  34  of  the  General  Statutes  of  said 
state,  from  the  Mississippi  river,  via  the  val- 
ley of  the  Cannon  river,  along  the  route  afore- 
said; and  that  the  amendments  and  altera- 
tions of  the  said  articles  were  duly  filed  and 
recorded  In  the  office  of  the  secretary  of  state 
of  said  state.  (3)  Tbat,  porsoant  to  an  net  of 
the  legislature  of  the  said  state  entitled  'An 
act  to  amend  section  2  of  chapter  67  of  tEe 
Special  Laws  of  1865,  as  amended  by  chapter 
118  of  the  Special  Ijiws  of  1870,  relating  to 
the  Cannon  River  Improvemoit  Company,'  ap- 
proved February  27,  1875,  It  was  provided, 
among  other  things,  tbat  in  case  the  said  Otun- 
non  River  Improvement  Company  should  elect 
to  apply  the  grant  made  in  tbe  act  first  here- 
inbefore named  in  tbe  bnUdhig  of  a  rallrotid 
as  authorized  by  chapter  111  of  the  Special 
Laws  of  1872,  at  least  <»e-twelfth  of  said 
grant  should  be  selected  pro  rata,  and  set 
apart  for  the  purpose  of  developing  and  im- 
proving tbe  water  powers  and  manufacturing 
resources  of  the  Cannon  river,  whlcli  said 
lands 'so  selected  and  set  apart  should  never 


622 


68  NOBTHWESTERN  BBPOBTEB. 


(Minn. 


be  diverted  from  the  said  laet-named  object, 

and  that  whenever  a  corporation  of  the  pro- 
prietors of  the  mllla  of  said  Gannon  river 
should  be  formed  for  that  purpose  the  lands 
thus  selected  and  set  apart  should  be  trans- 
ferred by  the  said  Cannon  River  Improve- 
ment Company  to  the  coi'poratlou  cotupused  of 
the  said  proprietors,  to  be  used  aud  applied 
under  its  direction  as  In  said  last-named  act 
provided." 

The  court  further  found:  That,  pursuant  to 
the  terms  of  the  various  acts  under  which  the 
defendant  became  entitled  to  its  land  grant,  it 
has  selected,  and  the  governor  of  the  state  has 
conveyed  to  it,  in  the  aggregate,  24,181.45 
acres;  and  that  said  corporation  has  disposed 
of  the  same,  and  received  therefor  the  sum  of 
^1,723;  and  that  it  is  entitled  to  receive,  un- 
der the  terms  of  its  said  grant,  an  additional 
amount  of  818.55  acres.  "That  the  defendant 
corporation  was  originally  composed  of  pro- 
prietors of  various  mills,  located  on  Cannon 
river,  who  were  largely  hiterested  in  the  de- 
velopment of  its  water-  powers,  and  liad  a  di- 
rect pecuniary  interest  in  the  Judicious  ex- 
penditure of  the  proceeds  of  said  grant  for 
such  purpose;  and  that  during  the  earlier 
years  of  the  existence  of  such  corporation, 
and  while  such  interest  continued,  its  mem- 
bers expended  the  moneys  that  came  hito 
their  hands  according  to  their  best  judgment 
in  carrying  out  the  purposes  designed  In  the 
grant;  and  that  such  expenditures  were  ac- 
tually put  into  such  Improvements,  were  made 
Judiciously,  and  in  such  a  manner  as  to  pro- 
duce good  results,  and  according  to  the  true 
intent  of  the  grant  That  the  defendant  has 
become  entangled  in  much  And  expensive  liti- 
gation, involving  the  expenditure  of  over  ■six 
thousand  dollars  of  its  funds  in  this  direction; 
but  1  find  that  such  litigation  was  mjre  the 
misfortune  of  the  defendant  than  the  fault  of 
its  management,  and  that  the  same  has  been 
to  a  large  extent  Incurred  in  defending  and 
enfwcing  its  legal  rights.  That  the  defend- 
ant, though  receiving  and  disbursing  large 
sums  of  money,  has  never  kept  books  of  ac- 
count, and  has  none  but  very  crude  records 
of  such  receipts  and  disbursements;  and  tluif 
the  management  of  its  affairs  has  been  large- 
ly in  the  bands  and  under  the  control  of  one 
or  two  of  its  members.  That  during  the  latter 
years  of  the  existence  of  the  defendant  cor- 
poration most  of  its  members  had  ceased  to 
own  any  mill  property  on  said  Cannon  river, 
or  to  have  any  pecuniary  Interest  in  the  de- 
velopment of  Its  water  powers;  and  that,  pre- 
vious to  the  commencement  of  this  action,  all 
such  members  had  sold  and  conveyed  away 
all  their  interest  in  the  mills  on  said  river  in 
which  they  were  formerly  Interested;  and 
that  no  one  of  them  is  now  the  owner  of,  or  in 
any  manner  interested  in,  any  mill  power  on 
said  stream.  That  all  the  members  of  defend- 
ant corporation  have  ceased  to  have  any  Inter- 
est in  the  management  of  its  affairs,  or  any 
concern  for  the  best  use  of  its  remaining 
funds  to  complete  the  improvements  for  which 


they  were  granted,  or  in  any  other  improve- 
ment of  the  water  powers  of  Cannon  river; 
and  that  the  moneys  due  such  corporation, 
and  the  proceeds  of  a  Judicious  sale  of  its  re- 
maining lands,  would,  if  wisely  expended, 
largely  supplement  the  work  already  done, 
and  greatly  improve  such  water  powers,  and 
benefit  the  present  owners,  who  liave  succeed- 
ed to  the  rights  therein  of  the  original  pro- 
prietors, the  members  of  the  defendant  cor- 
poration. That  the  amount  of  funds  which 
the  defendant  is  likely  to  receive,  applicable 
to  the  purpose  of  its  trust,  and  exclusive  of 
the  additional  land  to  which  it  is  entitled,  will 
depend  very  much  on  the  outcome  of  the  liti- 
gation in  which  it  is  engaged;  but  that  the 
same  will  probably  amount  to  several  thou- 
sand dollars."  Upon  the  facts,  the  court 
found,  as  a  conclusion  of  law,  that  the  plain- 
tiff is  entitled  to  have  the  defendant  corp  >ra- 
tion  dissolved,  and  its  affairs  wound  up,  and 
a  receiver  appointed  to  take  charge  of  its 
property  and  effects  and  apply  the  same  to 
the  purpose  for  which  such  ccHrporatlon  was 
organized. 

Only  errors  of  law  are  assigned,  viz.  that 
the  decision  and  Judgment  entered  therein  are 
contrary  to  law.  The  application  is  one  for 
the  appointment  of  a  receiver,  and  not  a  case 
where  the  merits  of  the  controversy  have  been 
determined,  and  a  final  trial  had,  and  there- 
fore we  have  set  forth  the  facts  found  by  the 
trial  court  quite  fully,  to  show  the  grounds 
upon  which  the  order  was  made  appointing  a 
receiver.  We  are  of  the  opinion  that  the  un- 
disputed Acts  I>ring  the  case  within  that  of 
State  V.  Park  &  Nelson  Lumber  Co.  (Minn.) 
59  N.  W.  1048,  and  that  the  action  is  author- 
ized by  Oen.  St.  1894,  {  359,  which  in  part 
reads  as  follqjtvs,  in  reference  to  the  duties  of 
the  attorney  greneral,  viz.:  "If  it  comes  to  his 
knowledge  that  any  incorporated  company  has 
offended  against  the  laws  of  the  state,  mis- 
used, surrendered,  abandoned  or  forfeited  its 
corporate  authority  or  any  of  its  franchises 
or  privileges,  he  shall  cause  proceedings  to  be 
Instituted  against  it."  Upon  the  case  as  pre- 
sented, an  extended  discussion  of  the  facts 
and  law  applicable  thereto  is  not  necessary. 
Judgment  affirmed. 

CANTY,  J.  I  concur,  oa  the  ground  that  the 
defendant  lias  failed  for  so  long'  a  time  to 
complete  the  work  for  which  ti  was  createil 
that  the  state  is,  through  its  attorney  general. 
Justified  in  winding  defendant  up. 


BECKETT  V.  GRIDLBY  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  24,  1896.) 

Deposition  —  Notary's  Cebtifioatb  —  Sale  — 
Breach  op  Warkantt— Bdhdkx  of  Proof. 
1.  Gen.  St.  1894,  g  5689,  provides  that,  where 
the  testimony  of  a  witness  without  the  state  i» 
taken  by  deposition,  it  shall,  when  completed,  be 
carefully  read  over  to  him  by  the  officer  takiiiR 
the  same,  and  thereupon  the  officer  taking  sncb 
deposition   is   required   to   make   tiis    return  ot 
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certain  matten  Tegaiding  sach  depositicm,  and 
attach  hia  certificate  thereto,  which  certificate, 
it  is  provided,  shall,  among  other  matters,  state 
substantially  that  such  testimony  was  correctly 
read  over  to  the  witness  by  the  officer  before 
he  signed  the  same.  Htid,  that  the  certificate 
of  a  notary  public  to  a  deposition  taken  and  re- 
turned by  him,  that  the  testimony  of  the  wit- 
ness was  carefully  read  over  to  him  by  the  notary 
public  before  it  was  signed  by  the  witness,  was  in 
this  respect  a  sabstantial  and  anfficient  compli- 
ance with  the  law. 

2.  Where  a  horse  is  sold  with  a  warranty  that 
•ach  horse  Is  capable  of  fulfilling  certain  condi- 
tions, and  which,  if  not  fulfilled,  the  vendor  will 
replace  the  horse  with  another  of  equal  value,  or 
return  the  notes  given  for  said  horse,  held,  that 
the  burden  of  showing  that  the  conditions  were 
not  fulfilled  rested  upon  the  vendee,  and  the  ven- 
dor was  entitled  to  notice  thereof,  and  an  oppor- 
tnni^  either  to  replace  the  horse  with  another  of 
equal  valne,  ot  to  return  the  notes  given  for  the 
horse. 

(Syllabus  by  the  Cnurt) 

Appeal  from  district  court,  Steams  county; 
D.  B.  Searie,  Judge. 

Action  by  James  D.  Beckett  against  George 
F.  trridley  and  others.  Verdict  for  defend- 
ants. From  an  order  refusing  a  new  trial, 
plaintiff  appeals.    Reversed. 

D.  W.  Bmckhart,  for  appellant  Geo.  H. 
Reynolds,  for  respondents. 

BUCK,  J.  The  plaintiff  brought  this  action 
upon  two  promissory  notes,  claiming  to  be  a 
bona  fide  purchaser.  The  notes  were  made 
payable  to  H.  J.  Dresser  or  order,  each  for 
the  sum  of  $500,— one  due  June  1,  18&1,  and 
the  other  due  June  1,  1895;  and  the  complaint 
alleged  that  he  duly  assigned  them  to  plain- 
tiff before  due.  The  answer  admits  the  mak- 
ing and  delivery  of  the  notes,  and  alleges  that 
plaintiff  took  thorn  after  due,  with  full  knowl- 
edge of  the  existence  of  certain  defenses  set 
up  In  the  answer,  and  that  the  notes  were 
made  for  the  consideration  or  price  of  a  PeP- 
cheron  stallion,  called  Draco,  purchased  from 
said  Dresser  by  the  defendants,  and  alleges 
a  warranty  by  him  at  the  time  of  such  pur- 
chase that  said  stallion,  with  good  care  and 
proper  handling,  was  a  good,  safe,  and  sure 
foal  getter,  and  agreed  that,  If  said  horse  was 
not  as  represented,  he  would  replace  him  with 
another  imported  stallion,  of  equal  value,  or 
return  the  notes  given  for  said  horse.  De- 
fendants then  pleaded  a  breach  of  the  war- 
ranty, and  allege  that  they  have  been  thereby 
damaged  in  the  sum  of  ^1,000,  which  they  also 
pleaded  as  a  defense  and  counterclaim  and 
set-off,  and  pray  that  said  notes  might  be  or- 
dered canceled,  and  delivered  and  surrendered 
np  to  him.  It  appeared  that,  prior  to  the  mak- 
ing of  the  notes,  another  horse  had  been  pur^ 
chased,  and  for  about  the  same  consideration; 
that  he  was  not  satisfactory,  and  was  return- 
ed, and  the  horse  Draco  substituted,  and  these 
notes  were  substituted  for  the  notes  given  as 
consideration  for  the  first  horse.  The  warran- 
ty was  in  writing,  and  not  disputed;  and  it  ap- 
peared that  the  horse  bad  good  care,  and  the 
only  question  which  the  trial  court  submitted 
to  the  Ituy  was  the  question  as  to  whether 


the  stallion  was  a  good  and  sure  foal  getter  at 
the  time  of  the  piuchase.  Instructing  them, 
however,  at  the  same  time  that,  If  they  found 
that  he  was  not  such  good  and  sure  foal  get- 
ter, then  there  would  be  a  breach  of  the  war- 
ranty, for  which  defendants  would  be  enti- 
tled to  damages,  and  that  the  measure  of  ^ucb 
damages  would  be  the  difference  between 
what  the  horse  would  have  been  worth  if 
he  had  been  as  represented  and  what  be  was 
actually  worth  In  the  condition  In  which  be 
was. 

ThM«  are  only  two  questions  which  we 
need  discuss:  First,  the  suppression  of  Beck- 
ett's deposition  raised  by  the  sixth  assignment 
of  error;  second,  the  construction  of  the  terms 
of  the  warranty  raised  by  the  seventh  assign- 
ment of  error. 

The  record  in  regard  to  the  suppression  of 
the  deposition  is  as  follows:  "Plaintiff  offered 
In  evidence  the  deposition  of  James  D.  Beck- 
ett, taken  pursuant  to  stipulation.  Mr.  Reyn- 
olds: 'I  move  to  suppress  the  deposition,  on 
the  ground  that  It  does  not  contain  the  prop- 
er statutory  certificate.'  Stipulation  and  dep- 
osition attached  hereto.  Which  motion  the 
court  granted,  and  defendants  excepted." 
Counsel  for  respondents,  in  his  brief,  contends 
that  the  stipulation  was  not  offered  in  evi- 
dence, but  It  appears  from  the  record  that  the 
stipulation  and  record  were  attached,  and  the 
notary  public  certifies  that  he  took  the  testi- 
mony of  the  witness  James  D.  Beckett,  pursu- 
ant to  the  authority  and  requirements  of  said 
stipulation  and  the  interrogations  annexed  and 
returned  with  it.  We  think  it  sufficiently  ap- 
pears that  it  was  put  in  evidence  at  the  time 
the  motion  was  granted  suppressing  the  depo- 
sition. By  the  stipulation,  it  Is  provided  that 
the  official  character  of  Charles  L.  Norton  as 
such  notary  public  shall  be  sufficiently  proven 
by  his  official  seal  and  Impression  thereof  af- 
fixed to  or  stamped  upon  his  return  thereto. 
That  this  was  done  sufficiently  appears  from 
the  record,  and  all  objections  to  said  notary 
public  were  expressly  waived  by  the  terms 
of  such  stipulation,  as  well  as  to  the  Issuing  of 
a  commission.  If  he  was  a  notary  public,  he 
would  be  an  officer  authorized  to  administer 
oaths.  The  point,  however,  is  made  that  the 
certificate  or  return  of  the  notary  did  not 
state  that  the  testimony  of  the  witness  was 
correctly  read  to  him.  That  is  true;  but 
the  return  shows  that  the  testimony  was  care- 
fuUy  read  to  the  witness.  Gen.  St.  1894,  { 
5080,  expressly  provides  that  "the  testimony 
of  each  witness,  when  completed,  shall  be  care- 
fully read  over  by  the  officer  to  him,  where- 
upon he  may  add  thereto  or  qualify  the  same 
if  be  may  desire."  The  same  section,  how- 
ever, provides  that  "such  certificate  shall  be 
prima  facie  evidence  of  the  matters  therein 
stated,  and  may  be  substantially  in  the  follow- 
ing form."  Here  follows  the  form,  in  which, 
among  other  things.  It  Is  provided  that  the 
certificate  shall  state  "that  the  testimony  of 
each  witness  was  correctly  read  over  to  him." 
Thus,  by  express  provision  of  statute,  the  testl- 
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jnony  is  reqnlred  to  be  carefallj  read  over  to 
the  witness,  and  the  certUlcate  mnst  substan- 
tially state  tbat  It  was  so  read  correctly.  The 
objection  that  such  certificate  la  Insnfilcient  is 
more  technical  than  meritorious.  If  It  was 
read  correctly.  It  must  hare  been  substantially 
read  carefully  to  the  witness.  The  objection 
was  therefore  not  well  taken,  and  the  court 
erred  in  suppressing  the  deposition. 

By  the  seventh  assignment  of  error  it  Is  con- 
tended that  the  court  erred  In  refusing  to 
charge  the  jury  In  regard  to  the  duty  of  the 
defendants  under  the  terms  of  the  warranty. 
Upon  this  point  the  plaintiff  requested  the 
court  to  charge  the  jury  as  follows:  "That  If 
the  horse  does  not  comply  with  the  conditions 
{xroTlded  herdn,  that  Dresser,  the  payee  In  the 
note,  will  replace  this  animal  with  one  of 
equal  value,  or  return  the  notes  given  for  said 
horse,  yon  must  find  that  defendant  demand- 
'ed  of  or  requested  said  Dresser  to  replace  said 
hone  with  one  of  equal  value,  In  order  that 
you  may  find  a  verdict  for  defendants;  and, 
if  this  Is  not  shown  by  the  evidence,  yon  must 
return  a  verdict  for  the  full  amount  of  said 
notes  in  favor  of  the  plaintiff.  This  request 
the  court  refused,  and  plaintiff  then  and  there 
duly  excepted."  Not  only  did  the  court  refuse 
to  give  this  request,  but  entirely  omitted  to 
Hive  any  instructions  upon  the  question.  It 
seems  to  us  that,  before  the  defendants  could 
put  the  plaintiflr  or  his  assignor  in  default,  he 
should  have  had  notice  that  the  horse  Draco 
did  not  fulfill  the  conditions  of  the  warranty, 
and  thus  have  enabled  him  to  replace  this 
horse  with  another  that  would  have  fulfilled 
such  conditions,  or  else  permitted  him  to  return 
the  notes  given  for  the  horse.  This  option  be- 
longed to  Dresser.  Neither  he  nor  the  plaintiff 
was  informed  that  Draco  did  not  fulfill  the 
conditions,  nor  were  either  ever  requested  to 
furnish  another  horse,  or  to  return  the  notes. 
The  burden  of  doing  this  rested  upon  the  de- 
fendants, unless  there  was  a  waiver,  which 
does  not  appear  in  the  evidence.  The  fact 
that  the  horse  Draco  died  In  the  fall  of  1804 
would  not  nullify  the  right  of  Dresser  to  re- 
place him  with  another  Imported  one,  of  equal 
value,  under  the  terms  of  the  warranty,  or  re- 
turn the  notes. 

There  was  no  error  as  to  the  admission  of 
evidence  as  to  the  horse  being  a  good  and 
sure  foal  getter.  See  case  of  Trust  Co.  ▼. 
Harrison  (>Iinn.)  66  N.  W.  980. 

Order  reversed,  and  ir'w  trial  granted. 


BRADLEY  v.   NORRIS  et  al. 

{Supreme  Court  of  Minnesota.     Dec.  28.  1896.) 

Sbcosd  Apfeal— Law  op  Case— New  Trial— 

DiLIQENCe. 

1.  Held,  that  the  decision  and  judi^ment  of  this 
«ourt  on  a  former  appeal  in  this  case  congtitnte 
the  law  of  the  case  on  all  points  In  judgment,  and 
that  no  questions  that  might  have  been  raised  on 
snch  appeal  can  be  considered  on  an  appeal  from 
a  judgment  entered  pursuant  to  the  mandate  of 
ibia  court  on  the  former  appeal. 


2.  A  party  seeking  a  new  trial  oa  the  croand 
of  newly-diacovwed  evidence  most  show  uat  he 
could  not  have  discovered  the  evidence,  and  pro- 
duced it  oo  the  trial,  by  any  reaaonable  diligence 
on  his  part.  Strict  proof  mnst  be  made  on  thi* 
point,  and  facts,  not  conclusioiu,  slated  in  the 
moving  affidavits,  from  which  the  court  may  draw 
the  conclusion  that  due  diligence  was  used.  Role 
applied,  and  htU,  that  the  trial  court  did  not 
abuse  its  discretion  in  denying  defendants'  motioa 
for  a  new  trial  on  the  ground  of  newly-diaoovered 
evidence. 

(Syllabus  by  the  Court) 

Appeal  f  rwn  district  court,  Bt  Loals  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  Alva  W.  Bradley  against  Michael 
Norrls  and  others.  Judgment  for  plaintiff, 
and  defendants  Michael  Norrls  and  Mary  Nor- 
rls api>eal.    Affirmed. 

William  B.  Phelps  and  Warner,  Richardson 
&  Lawrence,  for  appellants.  BlUson,  Cong- 
don  &  Dickinson,  for  respondent. 

START,  C.  J.  This  action,  which  was. one 
to  recover  damages  for  a  breach  of  the  cove- 
nants of  warranty  and  right  to  convey  in  a 
deed  of  land,  was  here  on  a  former  appeal  by 
the  plaintiff  from  an  order  denying  his  mo- 
tion for  a  new  trial.  See  66  N.  W.  357,  for 
a  full  statement  of  the  facts  of  the  case.  Up- 
on such  appeal  It  was  held  by  this  court  that, 
upon  the  facts  found  by  the  trial  court,  there 
was  a  breach  of  the  covenants;  that  the 
plaintiff  'was  entitled  to  full  damages;  that 
the  order  appealed  from  should  be  reversed, 
and  the  case  remanded  to  the  district  court 
with  directions  to  enter  Judgment  in  favor 
of  the  plaintiff,  and  against  the  defendants, 
for  the  amount  claimed.  Judgment  was  so 
entered  In  this  court,  and  the  mandate  sent 
down.  Thereupon  the  district  court  entered 
Judgment  on  motion  of  the  plaintiff,  but  with- 
out notice  to  the  defendants,  strictly  in  ac- 
cordance  with  the  mandate  ot  this  court 
The  defendants  appealed  from  such  Judg- 
ment 

The  defendants  assign  as  «Tor  on  the  appeal 
from  the  Judgment  tlmt  it  was  not  warranted 
by  the  facts  admitted  by  the  pleadings  and 
tlmse  found  by  the  trial  court  because  they 
showed  that  the  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations.  We 
cannot  consider  this  or  any  of  the  defend- 
ants' assignments  of  error  on  this  appeal  from 
the  judgment,  for  the  reason  that  the  de- 
cision and  judgment  of  this  court  on  the  for- 
mer appeal  constitute  the  law  of  this  case 
upon  all  points  in  Judgment.  This  conclu- 
sion does  not  rest  upon  the  doctrine  of  stare 
decisis,  but  on  the  same  principle  aa  the  doc- 
trine of  res  adjudicata.  This  court  has  the 
right  to  overrule  the  decision  made  on  the 
former  appeal  in  some  other  case,  but  in  this 
case  It  must  be  followed.  Schleuder  v. 
Corey,  30  Minn.  501,  16  N.  W.  401;  MaxweU 
V.  Schwartz,  55  Minn.  414,  57  N.  W.  141; 
Johnson  v.  Exchange  Co.,  54  Minn.  37,  55  N. 
W.  829;  Tllleny  v.  W<rfverton,  64  Mton.  75, 
65  N.  W.  822;  EUIott,  App.  Proc.  (  57S. 


Minn.) 
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After  the  Indgment  was  entered  In  the 
dlBtrlct  court,  the  defendants  made  a  motion 
for  a  new  trial,  on  the  ground  of  newly-dis- 
covered evidence.  The  defendants  appealed 
from  an  order  denying  the  motion.  The  al- 
leged newly-diacovered  evidence  tends  to 
show  that  the  poBaession  of  the  mortgaged 
premises  by  the-  mortgagee  commenced  In 
1875,  Instead  of  1878,  as  found  by  the  tri^ 
oonrt  If  the  former  was  the  date  of  the  en- 
try Into  possessloo  by  the  mortgagee,  the 
right  to  redeem  was  barred;  if  the  latter,  it 
was  not;  hence  the  new  evidence  Is  material. 
It  la  not  cumulative,  for  it  relates  to  a  dia- 
tlnet  and  Independent  fact,  tending  to  estab- 
WA  the  same  ground  of  defense,  as  the  evi- 
dence actually  recelred  on  the  trial,  but  as 
to  which  fact  no  evidence  was  offered  on  the 
trial.  Cor  the  reason  that  the  existence  of 
snch  evidence  was  unknown  to  the  defend- 
ants. Layman  v.  Railway  Oo.  (Minn.)  69  N. 
W.  329.  An  order  granting  or  denying  a  mo- 
tion for  a  new  trial  will  not  be  reversed  on 
appeal  unless  it  is  made  to  appear  that  the 
order  violated  some  legal  right  of  the  appel- 
lant, or  was  an  abuse  of  discretion,  the  pre- 
sumption being  that  the  discretion  was  prop- 
erly exercised.  A  party  seeking  a  new  trial 
on  the  grooad  of  newly-discovered  evidence 
must  show  that  he  could  not  have  discovered 
and  produced  on  the  trial  the  evidence  by 
any  reasonable  diligence  on  his  part  Strict 
proof  must  be  made  on  this  point  It  is  not 
sufficient  for  a  party  to  state  that  he  used 
due  diligence  or  his  utmost  efforts  to  sea- 
sonably discover  the  evidence,  and  failed.  He 
must  go  further,  and  state  facts— tell  what  he 
did— -from  which  the  court  may  draw  the  con- 
clusion that  due  diligence  was  used  to  discov- 
er the  evidence. 

The  affidavit  of  the  defendant  Norris,  so 
far  as  It  relates  to  the  diligence  used  to  dis- 
cover the  evidence,  Is  in  these  words:  "That 
at  the  time  of  the  entry  of  the  judgment 
againart  the  defendants  in  this  action,  this  de- 
fendant had  no  reason  to  believe  or  suspi- 
cion that  he  would  be  able  to  discover  evi- 
dence or  establish  any  earlier  possession  by 
said  Bierman  as  mortgagee  than  that  found 
by  the  court  1-  e.  early  in  the  year  1878; 
that  before  the  trial  of  said  cause,  this  affi- 
ant spent  several  months  in  searching  for  evi- 
dence and  witnesses  to  show  the  date  of  the 
entry  by  said  Bierman  on  the  sold  land  and 
acts  of  poeeesslon  by  said  Bierman  thereon, 
and  that  during  all  of  said  time  affiant  exer- 
cised the  greatest  diligence  in  said  search, 
but  was  not  able  to  get  or  obtain  any  other 
or  better  evidence  on  said  point  than  that  in- 
troduced on  the  said  trial,  nor  was  affiant 
able  to  hear  or  learn  of  any  evidence  or  wlt- 
nesaefl  which  would  tend  to  show  an  earlier 
poeseMrton  by  said  Bierman  than  the  year 
1678;  that,  since  the  entry  of  judgment  In 
this  cause,  affiant  has  discovered  other  wlt- 
ncwoc,  who  can  and  will  testify  that  said 
Bierman  entered  upon  the  said  land  In  the 
tall  at  the  year  1876."  There  waa  no  other 
v.69M.w.no.6— 40 


affidavit  or  proof  offered  on  the  question  of 
diligence.  It  is  clear  that  the  trial  court  did 
not  abuse  its  discretion  In  denying  the  mo- 
tion. Tlie  affidavit  deals  in  conclusions,  not 
facts.  It  fails  to  state  what  the  defendant 
did  in  the  premises,  or  by  what  happy  acci- 
dent he  dlscovwed,  so  soon  after  the  Judg- 
ment some  seven  witnesses  by  whom  he 
oonld  establish  the  fact  that  the  mortgagee 
entered  Into  possession  of  the  mortgaged 
premises  in  1875.  We  are  not  to  be  under- 
stood by  this  as  questioning  the  good  faith  ot 
defendant,  his  counsel  or  wltneesee.  But  if 
be  had  set  forth  in  his  affidavit  when,  where, 
and  how  he  discovered  the  witnesses,  who 
had  escaped  bis  previous  search,  during  sev- 
eral months,  made  before  the  trial,  the  court 
would  have  been  in  possession  of  important 
facts  bearing  directly  on  the  question  of  dili- 
gence. We  are  not  prepared  to  say  that  if 
tlie  trial  court  had  granted  the  motion,  It 
would  have  been  an  abuse  of  discretion ;  but 
we  do  hold  that  there  Is  nothing  In  the  record 
to  justify  the  conclusion  that  the  discretion 
was  not  fairly  exercised;  hence  the  order 
dMiying  the  motion  must  be  affirmed.  Judf- 
ment  and  order  affirmed. 


In  re  KITTSON'S  BSTATB.     Appeal  ef 
ST.  PAUL  TRUST  GO.     Appeal  of 
KITTSON  et  al. 
(Supreme  Coott  of  Minnesota.     Dec.  28,  189&) 
Bkcorii  Appbal— Rbvibw. 
Upon  a  former  appeal  herein,  this  ooort  re- 
manded this  case  to  tne  district  court  with  di- 
rections to  retry  a  particular  issue,  aod  settle  the 
executor's  account  in  accordance  with  the  deci- 
sion on  such  appeal.     65  N.  W.  74.     This  waa 
done,  and  the  pctrties  again  appealed  from  an  or- 
der denyiuR  their  respective  motions  for  a  new 
trial.     Held,  tliat  no  assignments  of  error  can  be 
considered  on  this  appeal  as  to  matters  involved 
in  the  first  one.     Beltl,  fiirther,  that  snch  retrial 
aod  settlement  of  tlie  account  by  the  district  court 
were  in  accordance  with  the  mandate  of  this 
court 
(Syllabns  by  the  Court.) 

Appeals  from  district  court,  Ramsey  county; 
William  Loulfi  Kelly,  Judg^. 

In  the  matter  of  the  estate  of  Norman  W. 
Kittson,  deceased,  the  St  Paul  Trust  Ckim- 
pany,  as  executor,  and  Norman  Kittson  and 
others,  appeal  from  an  order  refusing  to  grant 
a  new  tilal.    Affirmed  on  both  appeals. 

D.  Murphy,  for  Norman  Kittson.  Harr^ 
Officer,  for  the  St  Paul  Tmat  Company. 

START,  C.  J.  This  matter  comes  to  this 
court  again  on  cross  appeals,  by  the  executor 
of  the  will  of  Norman  Kittson,  deceased,  on 
the  ohe  side,  and  certain  of  his  devisees  and 
legatees,  on  the  other,  from  an  order  denying 
their  respective  motions  to  set  aside  the  trial 
court's  findings  on  ttie  second  trial,  and  for  a 
new  trial  The  subject-matter  of  the  litiga- 
tion is  the  third  account  ot  the  executor.  The 
result  of  the  former  appeals  was  that  the  ac- 
tion of  the  trial  court  la  settling  the  azecutor's 
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account  was  affirmed,  except  aa  to  the  amount 
of  money  tbe  executor  should  be  charged  In- 
terest upon.  Trust  Co.  v.  Kittson,  65  N.  W. 
74.  Tbe  district  court  <»  tbe  first  trial  held 
that.  In  ascertaining  this  amount,  tbe  entire 
amount  of  tbe  average  daily  cash  balances  of 
tbe  executor  en  deposit  in  banic  should  be  de- 
ducted from  tbe  daily  average  credit  balances 
due  tbe  estate,  and  Interest  computed  on  tbe 
balance  so  found.  But  it  appearing  from  tbe 
record,  as  construed  by  this  court,  that  the 
balances  in  bank  were  made  up  of  tbe  execu- 
tor's own  money  and  money  belonging  to  trust 
estates,  including  tbe  Kittson  estate,  of  wblcb 
It  bad  charge,  we  held,  in  etTect,  that,  as  be- 
tween the  executor  and  tbe  trust  estates,  the 
whole  fund  In  bank  might  equitably  be  re- 
garded as  belonging  to  the  trust  estates,  as  It 
appeared  that  it  and  tbe  whole  tba«of  was 
available  at  all  times  tor  tbe  payment  of  tbe 
current  expenses  and  demands  of  tbe  trust  es- 
tates, and  was  so  used.  It  is  proper,  at  tbls 
point,  in  view  of  what  was  said  by  counsel 
for  tbe  executor  on  tbe  argument  of  these  ap- 
peals, to  say  that  In  our  former  decision  there 
was  no  purpose  to  bold  or  state  that  tbe  ex- 
ecutor bad  used  in  its  own  business  any  part 
of  tbe  funds  belonging  to  trust  estates  other 
than  the  Kittson  estate,  for  there  was  nothing 
in  the  evidence  that  would  justify  such  a  con- 
clusion. Such  other  estates  were  referred  to 
only  for  the  purpose  of  evolving  the  method 
of  ascertaining  the  proportionate  share  of  the 
Kittson  estate  In  tbe  funds  in  bonk,  as  a  basis 
of  ascertaining  bow  much  should  be  deducted 
from  the  amount  of  Its  credit  balances  to  ob- 
tain the  amount  upon  wblcb  interest  should  be 
charged.  In  tbe  original  opinion,  we  held 
that  the  proportionate  share  of  the  Kittson  es- 
tate of  the  funds  In  bank  was  06  per  cent.; 
but,  on  an  application .  for  a  rehearing,  we 
liecame  satisfied  tuat  we  were  in  error  in  this 
respect,  and,  in  a  supplemental  opinion,  we  di- 
rected tbe  following  order  to  be  entered: 
"Cause  remanded  to  the  district  court,  with 
directions  to  retry  tbe  question  of  the  propor- 
tion of  the  dally  average  credit  balances  of 
tbe  Kittson  estate  to  the  aggregate  daily  aver- 
age credit  balances  of  all  tbe  trust  estates,  and 
thereupon  make  a  finding  on  that  Issue,  and, 
bavlng  made  such  finding,  to  modify  Its  con- 
clusion of  law,  and  settle  the  executor's  ac- 
count in  accordance  wltb  tbe  rules  laid  down 
in  the  opinion."  Judgment  was  so  entered  In 
this  court,  and  tbe  mandate  sent  down  In  ac- 
cordance therewith,  and  tbe  Issue  retried  in 
tbe  district  court.  On  the  present  appeals 
both  parties  assign  errors  as  to  matters  in- 
volved in  tbe  former  appeals.  Such  assign- 
ments cannot  be  considered  on  these  appeals, 
for  the  decision  on  tbe  former  appeals  consti- 
tute the  law  of  this  case.  Bradley  ▼.  Norrfs 
(opinion  filed  herewith)  69  N.  W.  624. 

If  the  trial  court  retried  the  issue,  and  set- 
tled tbe  account  in  accordance  with  tbe  de- 
cision, Judgment,  and  mandate  of  this  court, 
tbe  orders  appealed  from  must  be  affirmed. 
Only  one  assignment  of  error  on  tbe  port  at 


tbe  executor  can  be  here  considered.  It  Is, 
in  effect,  that  the  trial  court  emA  In  exclud- 
ing evidence  tending  to  show  that  97  per  cent, 
of  tbe  dally  average  balances  to  the  credit  of 
trust  estates  other  than  tbe  Kittson  estate  was 
not  due,  but  was  awaiting  investment,  or  the 
happening  of  tbe  contingencies  upon  which  it 
was  to  be  paid.  Tbe  ruling  of  tbe  court  was 
correct,  for  it  was  immaterial  whether  the 
credits  were  then  due  or  not  The  fact  which 
the  trial  court  was  authorized  to  determine 
was  "tbe  proportion  of  the  daily  average  cred- 
it balance  of  tbe  Kittson  estate  to  the  aggre- 
gate daily  average  credit  balances  <tf  all  of 
tbe  trust  estates,"  whether  due  or  not  The 
only  assignments  of  error  on  the  part  of  tbe 
devisees  and  legatees  wblcb  we  can  consider 
are  to  tbe  effect  that  tiie  trial  court  erred  in 
not  adding  to  the  total  of  the  dally  average 
credit  balances  of  all  trust  estates,  for  tbe  pur- 
pose of  ascertaining  the  required  proportion, 
tbe  total  of  all  credits,  on  tbe  books  of  the 
executor,  to  parties  otber  than  tbe  trust  es- 
tates. Whether  it  would  have  been  equitable 
to  have  done  so  it  would  be  now  useless  to  In- 
quire, for  such  action  would  not  have  been  in 
accordance  with  tbe  decision  of  this  court  on 
tbe  former  appeals.  Tbe  district  court  tried 
the  issue  sent  down  to  it  for  trial,  and  settled 
the  executor's  account  in  exact  accordance 
with  the  mandate  of  this  court  Order  affirm- 
ed on  both  appeals. 


KNIGHT  V.  SCHWANDT. 
(Supreme  Court  of  Minnesota.    Dec.  28.  1896.) 

KSTOPPSL— MOBTOAOE  FoKKCLOSUBS — KbDBMPTION 
—  EqUITABI.B  TITI.B. 

B.,  a  married  woman,  whose  bosband  had 
deserted  her,  owned  a  tract  of  land  subjpct  to  a. 
mortgage  which  had  been  foreclosed.  Her  agent, 
to  whom  she  had  intmsted  all  negotiatlonB  for  tbe 
■ale  of  her  equity  of  redemption,  represented  to 
defendant  that  her  husband  was  dead.  Reljing 
upon  this  representation,  defendant  accepted  her 
sole  deed,  paid  her  $200  therefor,  and  subsequent- 
ly redeemed  from  the  mortgage  sale  by  paying 
$764,  which  the  purchaser  at  such  sale  accepted 
and  retained  without  objection.  Several  yean 
afterwards,  it  having  beei^  ascertained  that  B.'t 
busband  was  still  liviiig,  plaintiff  obtained  a  quit- 
claim deed  from  him  and  his  wife,  and  also  an- 
other quitclaim  deed  from  tbe  purchaser  at  the 
mortgage  sale,  both  for  nominal  considerationii, 
and  upon  these  muniments  of  title  brought  eject- 
ment against  the  defendant.  Beld,  upon  these 
facts,  that  while  tbe  deed  from  B.  to  defendant 
was  void,  and  therefore  defendant  not  a  legal 
redemptloner,  yet  the  redemption  by  lilm  amonnt- 
ed  to  an  equitable  assignment  of  the  interest  of 
the  purcliaser  acquired  under  the  mortfcage  sale: 
and  that,  upon  the  ex|riration  of  the  tune  of  re- 
demption, the  defendant  became  the  equitable 
owner  of  the  premises,  and  the  purchaser  at  the 
mortgage  sale  a  trustee  for  him  of  tbe  bare  legal 
title;  and  that  both  B.  and  such  purchaser,  as 
weU  as  plaintiff,  their  grantee,  who  bought  with 
notice  of  defendant's  rights,  are  estopped  from 
asserting  that  tbe  redemption  by  defendant  did 
not  thus  operate  aa  an  assignment 
(Syllabus  by  tbe  0>nrt) 

Appeal  from  district  ooort.  Big  Stone  coun- 
ty;  C.  L.  Brown,  Judge. 
Action  by  A.  M.  Knigbt  against  William 
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Schwandt    Judgment    for    defendant,    and 
plaintiff  appe:vl8.    Afilrmed. 

Little  &  Nunn,  for  appellant  F.  L.  ClitT, 
for  respondent. 

MITCHEIiL,  J.  Ejectment.  One  Mrs. 
Beardsley,  a  married  woman,  was  formerly 
the  owner  of  the  premises  In  dispute.  The 
land  was  incumbered  by  a  mortgage  for  $500 
and  Interest,  executed  by  her  and  her  hus- 
band. Her  husband  had  deserted  her  and 
left  the  country  abont  a  year  before.  The 
mortgage  had  been  foreclosed,  and  she  was 
unable  to  redeem,  and  for  that  reason  de- 
sirous of  selling  her  equity  of  redemption. 
She  was  sojourning  at  the  house  of  her  broth- 
er-in-law, one  Prazer,  to  whom  she  Intrusted, 
and  who  in  fact  conducted,  all  the  negotia- 
tions for  a  sale  of  her  interest  to  the  defend- 
ant. In  the  course  of  these  negotiations  Era- 
ser stated  and  represented  to  defendant  that 
Beardaley  was  dead,  and  npon  the  faith  of 
and  In  reliance  upon  snch  representation,  and 
the  consequent  belief  that  Mrs.  Beardsley's 
sole  deed  would  be  valid,  defendant,  on  Sep- 
tember 29,  1880,  accepted  her  quitclaim  deed 
of  the  premises,  for  which  he  paid  her  $200. 
Believing  hlmsidf  to  be  the  owner  of  the 
equity  of  redemption,  defeuAnt,  on  Sei>- 
tember  25,  1881,  paid  to  the  sheriff  $764,  the 
amount  necessary  to  redeem,  and  obtained  a 
certificate  of  redemption,  which  was  duly  re- 
corded. Without  going  into  particulars,  we 
are  satisfled  that  the  evldeace,  Including  the 
subsequent  conduct  of  the  purchaser  at  the 
mortgage  sale  with  reference  to  the  land, 
amply  justified  a  finding  that  it  (the  Invest- 
ment Guaranty  Trust  Company)  received,  ac- 
cepted, and  retained  this  money  without  ob- 
jection to  defendant's  right  to  redeem.  It 
turned  out  that  Beardsley  was  not  dead,  but 
was  out  in  the  state  of  Washlng^ton.  There- 
upon, in  February,  1885,  the  plaintiff  procur- 
ed from  Beardsley  and  wife  (the  latter  liv- 
ing In  Wisconsin)  a  quitclaim  deed  of  the 
premises,  and  from  Mrs.  Beardsley  an  assign- 
ment of  the  right  of  action  against  defendant 
for  the  rents  and  profits  of  the  land  from  the 
time  he  had  gone  into  possession  In  1880. 
The  expressed  condition  for  this  quitclaim 
was  $25.  About  the  same  time  plaintiff  ob- 
tained from  the  Investment  Guaranty  Trust 
Company  a  quitclaim  deed  of  the  premises 
for  the  expressed  consideration  of  one  dollar, 
and  upon  these  muniments  of  title  brought 
this  action. 

Counsel  for  plaintiff  in  their  brief  dwell  at 
some  length  upon  the  alleged  inconsistent 
positions  taken  by  the  trial  court  In  the  line 
of  reasoning  adopted  in  support  of  his  con- 
clusions of  law;  but  this,  if  true,  is  imma- 
terial. If  the  court  has  arrived  at  the  right 
result.  The  contentions  of  the  plaintiff  are- 
First,  that  the  quitclaim  from  Mrs.  Beards- 
ley is  absolutely  void;  second,  if  the  redemp- 
tion by  defendant  was  effectual  to  annul  the 


mortgage  sale,  then  he  has  good  title  under 
his  quitclaim  from  Beardsley  and  wife; 
third,  but  If  such  redemption  was  wholly  nu- 
gatory for  any  purpose,  then  title  ripened  in 
the  purchaser  at  the  mortgage  sale,  and  he- 
has  good  title  under  his  quitclaim  from  such 
purchaser.  While  these  positions  are  plausi- 
ble, they,  in  our  Judgment,  are  as  fallacious' 
as  they  are  Inequitable.  It  must  be  conced- 
ed that  the  sole  deed  of  Mrs.  Beardsley  to  the 
defendant  was  void.  It  may  also  be  conceded' 
that  she  would  not  be  estopped  to  assert  that 
fact  by  the  representation  of  herself  o»  her- 
agent  that  she  was  a  single  woman.  But 
there  are  respects  In  which  a  married  woman- 
may  be  estopped  by  her  conduct  as  well  as  a- 
single  woman.  See  Dobbin  v.  Cordiner,  41 
Minn.  165,  42  N.  W.  870.  It  Is  one  thing  to 
bold  that  she  would  be  estopped  by  represen- 
tations that  she  was  single,  so  as  to  deprive- 
her  of  tiUe  which  she  already  had,  and  an 
entirely  different  thing  to  hold  that  she  is 
estopped  by  her  conduct  from  acquiring  title 
which,  but  for  such  conduct,  she  never  would 
have  acquired.  The  latter  is  Just  this  case. 
Through  the  representations  of  her  agent 
that  she  was  slnglfi,  defendant  was  Induced,, 
not  merely  to  accept  her  sole  deed,  and  pay 
her  $200,  but  also  to  pay  out  $764  for  the  pur- 
pose of  redeeming  from  the  mortgage  sale, 
but  for  which  all  her  Interest  In  the  land 
would  have  been  extinguished  on  the  expira- 
tion of  the  time  of  redemption,  two  days  aft- 
erwarda  And  yet  the  plaintiff,  her  grantee, 
who  stands  in  her  shoes,  while  asserting  that 
her  deed  to  defendant  was  absolutely  void, 
and  hence  that  defendant  was  not  a  legal' 
redempUoner,  is  claiming  the  benefit  of  this- 
redemption  as  having  annulled  the  mortgage 
sale,  and  vested  a  clear  tltie  in  his  grantor. 
Conceding,  as  we  must,  that  defendant  was- 
not  a  legal  redemptioner,  it  does  not  follow 
that  his  redemption  is  nugatory  as  to  the- 
purchaser  at  the  mortgage  sale,  which  ac- 
cepted and  retained  his  money.  Under  such> 
circumstances,  equity  will  hold  the  "redemp- 
tion" either  as  having  the  effect  of  annnlling 
the  sale,  or  of  an  assignment  of  the  interest 
of  the  purchaser  at  such  sale,  according  as 
the  one  or  the  other  will  be  most  equitable, 
and  most  for  the  Interest  of  the  party  making 
the  so-called  "redemption."  Under  the  facts 
ot  this  case,  we  have  no  doubt  that  equity 
should,  and  would,  hold  it  to  amount  to  au^ 
equitable  assignment,  so  that,  npon  the  expi- 
ration of  the  time  of  redemption,  defendant 
became  the  equitable  owner  of  the  premises, 
and  that  thereafter  the  purchaser  at  the 
mortgage  sale  held  the  bare  legal  title  as 
trustee  for  the  defendant.  Plaintiff,  not  be- 
ing an  Innocent  purchaser  without  notice,, 
stands  in  no  better  position.  And  Mrs.  Beards- 
ley, as  well  as  plaintiff  aa  her  grantee.  Is  es- 
topped from  asserting  that  such  was  not  the 
effect  of  defendant's  redemption.  Plaintiff' 
has  no  standing  in  law,  and  he  certainly  has- 
none  in  good  morala.    Judgment  affirmed. 
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MORBIS  T.  GREAT  NORTHERN  RT.  CO.* 
(Supreme  Conrt  of  Blinnesota.    Dec.  28,  1886.) 

BZBOUTBD    CONTKACT— INSANITT— RbOOVBBT— Dl»- 
APFIKMANCB— RBLEASB. 

Where  an  executed  coutract  has  been  made 
in  eood  faith,  for  a  valuable  consideration,  and 
without  notice  of  the  inganity,  with  a  person  who 
is  of  unsound  mind  (but  where  there  has  beea 
no  inquiaitlMi  and  finding  of  lunacy),  the  latter 
must  elect,  within  a  reaaooable  time  after  regain- 
ing his  mental  capacity,  whether  he  will  affirm 
or  disaffirm  tiie  contract;  and,  if  be  electa  to  do 
the  latter,  he  most  return  the  coodderation  whidi 
be  has  received.  This  rule  is  not  changed  by  the 
fact  that  the  contract  was  made  and  the  con- 
sideration paid  by  a  third  person  for  the  benefit 
of  the  other  party.  Rule  at^Iied  to  a  settleDkeiit 
and  release  of  a  claim  for.  personal  injoriea. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  district  court,  Ramsey  coun- 
ty;  Hascal  R.  Brill,  Judge. 

Action  by  Robert  Morris  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.    Reversed. 

M.  D.  Grover  and  C.  Wellington,  for  ap- 
pellant. John  D.  O'Brien  and  F.  Ij.  Hc- 
Ghee,  for  respondent. 

MITCHBLL,  3.  This  was  an  action  to  re- 
cover damages  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant. 
The  defendant,  among  other  defenses,  plead- 
ed accord  and  satisfaction,  and  a  release  of 
the  cause  of  action  executed  by  the  plaintiff 
July  12,  1898.  The  plaintiff.  In  reply,  ad- 
mitted that  he  signed  such  a  release,  but  al- 
leged that  at  the  time  of  his  doing  so  he 
was  of  unsound  mind  and  understanding  to 
such  an  extent  that  he  did  not  know  or  ap- 
preciate the  meaning,  effect,  or  consequences 
of  it,  and  that  this  fact  was  known  to  all 
parties  for  whose  benefit  the  release  was 
taken.  The  plaintiff  was  in  the  employ  of 
the  Northern  Pacific  Railway  Company  aa 
cook  on  a  business  car  which  was  on  its 
way  westward.  The  road  of  the  Northern 
Pacific  Company  being  obstructed,  the  car 
was  attached  to  a  train  of  the  defendant,  to 
be  hauled  over  its  road.  On  this  trip,  owing 
to  a  washout  on  defendant's  track,  the  car 
was  derailed,  and  the  plaintiff  sustained  the 
injuries  complained  of.  Plaintiff,  thinking 
he  had  a  claim  on  account  of  these  injuries 
against  one  or  both  of  the  companies,  em- 
ployed A.  B.  Ovitt  as  his  attorney  to  attend 
to  the  collection  and  enforcement  of  his 
claim.  Ovitt  having  Informed  the  claim 
agent  of  the  Northern  Pacific  Company  of 
plaintiff's  claim,  and  of  his  own  employ- 
ment In  the  matter,  the  claim  agent  went  to 
see  the  plaintiff,  but  the  latter  refused  to 
negotiate  in  person,  but  referred  the  claim 
agent  to  Ovitt  as  his  attorney,  to  whom  he 
iiad  intrusted  the  whole  matter.  Then  fol- 
lowed negotiations  between  Ovitt  and  the 
claim  agent,  daring  which  the  former  con- 
sulted bis  client  more  or  less,  which  cul- 

1  Rehearing  denied. 


mlnated  in  an  agreement  between  the  claim 
agent  and  Ovitt  for  a  settlement  of  plain- 
tiff's claim  for  $375.  It  is  not  very  apparent 
how  any  liability  under  any  circumstance 
rested  on  the  Northern  Pacific  Company,  but 
presumably  the  reason  why  it  assumed  the 
liability,  If  any,  was  because  the  defendant 
was  hauling  its  car  for  its  acccmunodation. 
But,  however  that  may  be,  the  terms  of  a 
settlement  having  been  agreed  on,  Ovitt  and 
the  claim  agent  went  to  pUlntUTs  house,  to 
dose  the  matter,  by  having  blm  cacecute  a 
formal  Instrument  of  release,  and  by  the 
dalm  agent  paying  over  the  mMiey.  They 
foond  plaintiff  at  home,  and  thereupon  he 
executed  an  Instrument  releasing  both  rail- 
way companies  in  full,  and  the  dalm  agent 
delivered  to  him  a  check  for  the  |875,  which 
plaintiff  indorsed  and  delivered  to  his  attor- 
ney, Ovitt,  to  draw  the  money  on  It.  Plain- 
tiff, being  lUiterate,  signed  the  release  and 
the  Indorsement  on  the  check  with  his  mark, 
bis  name  being  written  In  both  Instances  by 
his  attorney.  We  speak  of  these  thtngs  as 
facta,  because  we  do  not  understand  plain- 
tiff's testimony,  especially  in  view  of  the  ad- 
missions In  his  reply,  as  amounting  to  a  de- 
nial that  he  signed  the  release,  but  as  mean- 
ing simply  that,  owing  to  his  demented  con- 
dition at  th#  time,  he  was  unoonaclous  of 
what  he  was  doing,  and  hence  has  no  mem- 
ory on  the  subject.  On  the  same  or  the  next 
day  Ovitt  drew  the  money  on  the  check,  and, 
after  deducting  his  own  fees,  deposited  the 
balance  In  his  own  name  In  the  Seven  Cor- 
ners Bank.  There  Is  some  evidence  tend- 
ing to  show  that  some  disagreement  arose 
between  plaintiff  and  Ovitt  regarding  the 
settlement,  or  as  to  the  disposition  of  the 
money,  but  what  the  exact  nature  of  it  was 
does  not  clearly  appear,  but  it  is  probably 
fairly  inferable  from  the  evidence  that  plain- 
tiff subsequently  refused  to  recognise  the 
settlement,  or  accept  the  money  from  Ovitt; 
but  anything  that  was  done  or  said  in  that 
respect  was  not  communicated  to  any  one 
except  his  own  attorney.  On  July  16th, 
Ovitt  notified  defendant  that  the  money  was 
in  the  Seven  Corners  Bank  subject  to  his 
order,  and  at  his  risk.  Plaintiff  never  called 
for  the  money,  and  about  August  lat  the 
bank  failed.  Nothing  further  appears  to 
have  been  done  In  the  matter  by  plaintiff 
until  be  brought  this  action  In  the  spring  of 
1804.  There  is  no  evidence  of  any  fraud  or 
bad  faith  on  the  part  of  the  claim  agent 
of  the  Northern  Pacific  Railway  Company 
who  made  this  settlement,  or  that  he  or  ei- 
ther of'  the  railroad  companies,  for  whose 
benefit  It  was  made,  had  any  notice  or  knowl- 
edge of  plaintiff's  mental  Incapacity,  if  any 
such  existed.  On  the  contrary,  in  view  of 
the  doubt  that  might  exist  as  to  whether 
either  company  was  liable,  and  the  uncer- 
tainty existing  at  tha-^  time  as  to  whether 
plaintiff's  injuries  were  either  serious  or  per- 
manent, so  far  as  appears,  the  settlement 
was  a  liberal  one  on  part  of  the  railroad 
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oompanles,  and  a  Judicious  one  for  Orltt  to 
make  In  behalf  of  his  client 

Upon  this  state  of  facts  we  find  It  un- 
necessary to  consider  many  of  the  ques- 
tions discussed  by  counsel,— as,  for  example, 
whether  the  defendant  bore  to  plaintiff  the 
relation  of  common  carrier,  whether  the  ac- 
cident raised  a  presumption  of  negligence 
on  part  of  the  defendant,  and,  if  so,  whether 
that  presumption  was  conclusively  rebutted 
by  the  evidence.  The  evidence  as  to  plaln- 
tUTs  mental  condition  presents  a  rather  re- 
markable case.  It  does  not  appear  that  this 
Insanity  had  existed,  to  any  marked  degree, 
at  least,  before  this  day,  or  that  it  continued 
for  any  considerable  time  afterwards.  It 
would  seem  as  If  just  one  day  had  entirely 
dropped  out  of  plaintiff's  mental  conscious- 
ness, and  by  a  remarkable  coincidence  that 
day  happened  to  be  the  one  on  which  he 
signed  this  release.  But  sncb  a  thing  la 
possible,  and  the  evidence  as  to  his  mental 
condition  on  that  day  undoubtedly  made  a 
case  for  the  Jury.  But,  conceding  plaintiff's 
mental  incapacity  on  that  day,  there  is  an  In- 
superable obstacle  to  his  recovery  in  the  fact 
that  he  has  never  rescinded,  nor  offered  to 
rescind,  the  settlement,  but  stlU  retains  the 
consideration,  and  has  never  offered  to  re- 
turn it  He  having  never  been  adjudged  In- 
sane by  a  court  of  competent  jurisdlctlen, 
Ills  contract  was  not  void,  but  at  most  mere- 
ly voidable,  at  bis  election.  There  is  no 
pretense  that  his  mental  incapacity  contin- 
ued for  any  considerable  time  after  the  re- 
lease was  executed.  Upon  recovering  bis 
usual  mental  condition,  it  was  his  duty  to 
elect  promptly— that  is,  within  a  reasonable 
time— whether  he  would  affirm  or  disaffirm, 
and,  if  he  elected  to  do  the  latter.  It  was 
his  duty  to  restore  or  offer  to  restore  what 
he  had  received,  so  as  to  place  the  parties 
In  statu  quo.  He  cannot  affirm  In  part  and 
reject  in  part  He  cannot  escape  the  bur-  j 
dens  of  the  c<mtract  and  retain  its  benefits.  | 
Of  course,  we  have  no  reference  to  cases  | 
where  the  other  party  has  been  guilty  of  i 
fraud  or  bad  faith  in  procuring  the  contract  ] 
and  the  Insane  person  has  lost  or  squandered  , 
the  consideration  before  he  regained  his 
mental  capacity.  But  the  rule  is  well  es- 
tablished that,  where  an  executed  contract 
has  been  made  in  good  faith,  for  a  valuable 
consideration,  and  without  knowledge  of  the 
insanity  (and  before  office  found),  the  con- 
sideration must  be  returned  so  as  to  place 
the  other  party  In  statu  quo  before  the  con- 
tract win  be  avoided.  This  rule  Is  peculiar- 
ly applicable  to  a  case  like  the  present.  The 
liability  of  these  railroad  companies,  or  ei- 
ther of  them,  was  a  disputed  or  doubtful 
question.  They  may  not  have  been.  In  law, 
liable  at  all  to  the  plaintiff.  A  sum  of  money 
is  paid  to  bim  to  settle  this  disputed  or 
doubtful  question.  To  permit  plaintiff  to  re- 
pudiate the  settlement  and  maintain  this  ac- 
tion without  returning  or  offering  to  return 
what  be  has  received,  would  be  to  allow 


htm  to  take  his  chances  of  recovering  In 
this  action  without  running  the  risk  of  losing 
what  he  has  received  In  case  he  is  defeated. 
The  language  of  Justice  Shiras  In  Vander- 
velden  v.  Railway  Co.,  01  Fed.  54,  Is  par- 
ticularly In  point  See,  also,  Schaps  v.  Leh- 
ner,  54  Minn.  208,  55  N.  W.  911;  Eaton  v. 
Eaton,  87  N.  J.  Law,  108;  Arnold  v.  Iron 
Works,  1  Gray,  434;  Gonld  v.  Bank,  96  N. 
Y.  75.  It  is  suggested,  however,  that  plaintiff 
has  never  accepted  the  money,  and  that  it 
has  never  come  into  his  hands.  The  check 
was  delivered  to  him,  and  was  turned  over 
to  his  attorney,  who  did  obtain  the  money 
on  It;  and  If,  by  reason  of  any  acts  of  his 
attorney,  or  the  failure  of  the  bank  In  which 
It  was  deposited,  the  plaintiff  has  lost  the 
money,  that  is  his  misfortune,  but  it  cannot 
change  the  law  of  the  case. 

Finally,  It  is  contended  that  the  money 
was  paid  by  the  Northern  Pacific  Railway 
Company,  and  not  by  the  defendant,  and 
hence  that  plaintiff  owes  no  duty  to  refund 
anything  to  the  defendant.  This  contention 
Is  entirely  fallacious.  The  settlement  was 
made  and  the  money  paid  by  the  Northern 
Pacific  Company  for  the  benefit  of  the  de- 
fendant, and.  If  plaintiff  wished  to  rescind, 
It  was  his  duty  to  restore  what  be  had  re- 
ceived to  the  Northern  Pacific  Company. 
The  fact  that  the  consideration  was  paid  for 
the  benefit  of  the  defendant  by  a  third  party 
does  not  render  it  any  less  plalntllTs  duty  to 
refund,  or  give  bim  any  right  to  retain  the 
consideration,  and  at  the  same  time  repudi- 
ate the  release  of  defendant  for  which  that 
consideration  was  paid.  A  case  like  the 
present  must  be  distinguished  from  one 
where  a  party  has  secured  a  release  in  form 
under  the  false  or  fraudulent  pretext  that  It 
was  something  else;  as,  for  example,  a  re- 
ceipt for  money  paid  as  a  gratuity.  In  such 
case  there  Is  nothing  to  rescind.  The  other 
party  may  retain  the  gift,  and  sue  for  his 
damages.  And  assuming  that  plaintiff  was 
at  the  time  unconscious  of  the  fact  that  be 
was  signing  a  release,  there  Is  no  evidence 
that  he  did  not  shortly  afterwards  regain 
his  normal  mental  condition,  and  become 
aware  of  the  nature  of  the  contract  which 
he  had  executed.  It  then  l>ecame  his  duty 
to  elect  promptly  whether  he  would  offlrm 
or  rescind.    Order  reversed. 


WILDT  V,  DEAN. 

(Supreme  Conrt  of  Mmnesota.    Dec.  28,  1886.) 

Patmbxt  bt  Note— Findinos— Evidbncb. 

1.  Findings  of  the  court  construed  to  mean  that 
certain  promissory  notes  were  takeo  in  absolute 
payment  and  extinguishment  of  a  prior  indebted- 
ness. 

2.  Held,  also,  that  the  findings,  as  thus  con- 
strued, were  justified  by  the  evidence. 

(Syllabus   by   the   Court.  I 

Appeal  from  district  court.  Big  Stone  county; 
C.  L.  Brown,  Judge. 
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Action  by  F.  0.  Wiley  against  G«orge  H. 
Dean.  Judgment  for  plaintiff.  Defendant  ap- 
peals.  Affirmed. 

Little  &  Nunn,  for  appellant  F.  L.  Cliff,  for 
respondent 

MITCHBLL,  7.  Action  to  enjoin  the  fore- 
closure of  a  mortgage.  Stated  In  chronological 
order,  the  history  of  the  case  is  as  follo-wa:  In 
January,  1883,  one  Lockwood,  being  the  owner 
of  a  tract  of  land,  executed  two  mortgages  on  It, 
one  to  Lawton  and  one  to  Kelly.  In  May,  1881, 
he  executed  a  third  mortgage  to  one  Brown, 
receiver  of  the  Northwestern  Manufacturing  Car 
Company.  This  mortgage  contained  full  cove- 
•nants  of  title,  save  that  the  Lawton  mortgage 
was  excepted  from  the  covenant  against  in- 
cumbrances. In  February,  1886,  Kelly  fore- 
closed, and  bid  In  the  property,  and  afterwards 
paid  off  the  Lawton  mortgage.  The  property 
was  never  redeemed  from  this  sale.  In  October, 
1887,  Brown,  as  receiver,  sold  his  mortgage  and 
the  debt  secured  thereby  to  the  Minnesota 
Thresher  Company,  but  that  company  caused 
the  assignment  from  Brown  to  be  made  di- 
rectly to  its  "trustee,"  the  Massachusetts  Loan 
Company.  This  assignment  was  never  recorded 
untU  February,  1895.  In  September,  1888,  Kel- 
ly conveyed  the  land  back  to  Lockwood.  In 
.Tune,  1892,  Lockwood  conveyed  to  plaintiff. 
In  June,  1892,  one  Lelnlnger,  acting  for  the 
owner  of  the  Brown  notes,  made  a  settlement 
with  Lockwood  by  which  those  notes  were  can- 
celed and  surrendered,  and  new  notes  for  |750, 
payable  to  the  Minnesota  Thresher  Company, 
taken  in  place  of  them.  In  February,  1895, 
the  Massachusetts  Loan  Company,  as  trustee 
for  the  Minnesota  Thresher  Company,  assigned 
to  defendant  the  Brown  mortgage,  together 
with  the  new  notes  taken  by  Lelnlnger,  and  de- 
fendant was  proceeding  to  foreclose  when  plain- 
tiff brought  this  action  to  enjoin  him,  on  the 
ground,  among  others,  that  the  mortgage  had 
been  fully  paid  and  satisfied. 

There  are  only  two  questions  presented  by 
this  appeal  which  we  find  it  necessary  to  con- 
sider: First,  do  the  findings  of  the  court  amount 
to  a  finding  that  the  new  notes  taken  from 
Lockwood  by  Leininger  were  given  and  ac- 
cepted in  absolute  payment  of  the  notes  secur- 
ed by  the  mortgage  to  Brown?  and,  if  so,  sec- 
ond, Is  such  finding  supported  by  the  evidence? 
As  Is  correctly  stated  by  the  trial  court,  there 
Is  no  question  of  agency  In  the  case.  Whatever 
may  have  been  the  precise  nature  of  the  pow- 
ers and  duties  of  the  Massadiusetts  Loan  Com- 
pany, as  trustee  for  the  Minnesota  Thresher 
Company,  on  which  the  record  is  silent,  it  ap- 
pears that  the  latter  was  practically  left  in 
possession  and  control  of  the  Lockwood  notes 
and  mortgage  for  the  purpose  of  collection  and 
settlement  Neither  Is  it  important  what  was 
the  extent  of  Leininger's  original  authority,  for 
it  conclusively  appears  that  both  the  Massachu- 
setts Loan  Company  and  the  Minnesota  Thresh- 
er Company  fully  ratified  all  that  he  aid  In  the 
matter.   The  court  finds  that  Lockwood  and 


Lelnlnger  "settled  and  adjusted"  the  Indebted- 
ness represented  by  the  Brown  notes,  and  tbat 
Lockwood  then  made  and  deUva«d  hla  other 
notes  "In  compromise,  settlement,  and  cancella- 
tion" of  said  indebtedness.  Then,  again,  the 
court  states:  "I  regard  the  evidence  and  dr- 
cumstances  of  the  case  sufficient  to  Justify  the 
condition  that  the  settlement  had  between  the 
Minnesota  Thresher  Mannfacturlng  Company 
and  Lockwood  amounted  to  a  cancellation  and 
discharge  of  the  Brown  mortgage."  While  the 
court  does  not  find.  In  so  many  words,  that  the 
new  notes  were  given  and  accepted  in  payment 
of  the  debt  secured  by  the  mortgage,  yet  this, 
in  effect,  is  what  the  finding  amounts  to;  and 
the  statement  of  the  court,  quoted  above,  wheth- 
er considered  as  a  formal  finding  or  not  clearly 
shows  that  the  language  of  the  previous  finding 
was  intended  to  have  that  meaning.  The  find- 
ing, so  construed,  was  Justified  by  the  evidence. 
The  circumstances  under  which  these  notes  were 
given  and  taken  have  a  more  Important  bearing 
upon  the  question  of  the  bitent  of  the  parties 
than  the  mere  form  of  woids  which  they  used, 
which  neither  party  may  remember  accurately. 
At  the  time  of  the  settlement  the  Brown  notes 
amounted  to  about  $2,100,  two-thirds  of  which 
was  barred  by  the  statute  of  limitations.  The 
mortgage  securing  the  same  had  been  considered 
for  years  as  worthless,  and  as  having  been  wiped 
out  by  the  Kelly  foreclosure.  The  holder  of  the 
Brown  mortgage  had  not  considered  It  advisable 
to  redeem,  or  worth  while  even  to  place  the  as- 
signment on  record.  It  seons  to  have  been  an 
afterthought  In  1896,  that  the  fact  tbat  Lode- 
wood  had  repurchased  the  land  might  have  in- 
fused new  life  Into  the  mortgage.  It  was  un- 
der these  drcumstances  that  the  parties  got  to- 
gether and  compromised  and  adjusted  the  mat- 
ter by  the  executlm  at  new  notes,  for  about 
one-third  the  amount  of  the  old  indebtedness, 
and  the  surrender  and  cancellation  of  tlie  old 
notes.  While  It- requires  quite  strong  evidence 
to  overcome  the  presmnptlon  that  a  promissory 
note  was  accepted  only  as  conditional  payment 
especially  where  the  result  would  be  the  release 
of  collateral  security,  yet  In  our  Judgment  these 
circumstances,  with  others  that  ml^t  be  men- 
tioned, taken  in  connection  with  the  testimony 
of  Lockwood,  Justified  the  court  hi  finding  that 
the  parties  Intended  this  settlement  to  operate 
as  a  payment  and  extinguishment  of  the  former 
debt,  and  that  it  was  nev^  expected  or  In- 
tended that  the  mortgage  shonid  stand  as  se- 
curity for  the  new  notes.    Judgment  affirmed. 


ANDERSON  v.  C.  N.  NELSON  LUMBER 

CO. 

(Supreme  Court  of  Minnesota.    Dee.  28,  1886.) 

IXJUKT  TO  BllPIX>TS— COMTKIBOTORT    NBOUOBKCC 

— AS8DMPTION  or  Risk. 

1.  Ejvidence  considered,  and  held  to  prove  con- 
clusively either  that  plaintiff  was  guilty  of  con- 
tributory negligence  or  that  he  had  voluntarily 
assumed  the  risks  which  resulted  in  his  Injury. 

2.  A  servant  has  no  right  to  neglect  to  ezer- 
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dae  oidinaiy  care  for  his  own  safety  against 
<men  and  patent  dangers,  discorerable  by  the  use 
of  his  senses,  upon  the  assumption  that  the 
master  has  done  ma  duty. 

8.  The  mere  fact  that  a  dntr  is  imposed  by 
statute  does  not  change  the  roles  of  law  as  to 
contributory  negligence  or  the  assumption  of 
risks. 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  Carlton  cotinty; 
Page  Morris,  Judge. 

Action  by  William  A.  Anderson  against  the 
O.  N.  Nelson  Lumber  Company.  Verdict  for 
plaintiff.  From  an  order  refusing  a  new  trial, 
defendant  appeals.    Reversed. 

Steams,  Watrous  &  Stearns  and  H.  Olden- 
burg, for  appellant.  H.  H.  Hawkins  and  A. 
Woodward,  for  respoindent. 

MITCHELL,  J.  This  action  was  brought 
to  recover  for  personal  Injuries  caused  by 
the  alleged  negligence  of  the  defendant  The 
plaintiff  was  employed  as  a  knot  sawyer  or 
sbingle  grader  in  the  shingle  department  of 
defendant's  sawmill.  The  shingle  depart- 
ment was  cax  the  ground  floor  of  the  mill,  and 
the  sawyers  stood  on  a  raised  platform,  the 
floor  of  which  was  about  four  feet  above  the 
floor  of  the  mill.  The  saws  were  set  In  a 
frame  or  table,  on  shafts  or  arbors  raised 
about  three  feet,  or  to  the  height  of  a  man's 
waist,  above  and  at  the  side  of  and  parallel 
with  this  platform.  There  were  five  saws,  in 
a  straight  line,  and  about  three  feet  apart, 
which,  when  In  motion,  ran  at  a  high  rate 
of  speed,  making  from  3,000  to  4,000  revolu- 
tions per  minute.  Directly  onderneatb  the 
saws  ran  an  elevator  for  the  purpose  of  car- 
rying off  the  sawdust  and  other  refuse  drop- 
ping from  the  saws.  This  elevator  consisted 
of  a  leather  belt,  with  cleats  on  it,  and  ran  In 
a  frame  or  box  built  on  an  Incline;  the  dis- 
tance from  the  elevator  up  to  the  teeth  of 
the  saws  being  at  one  end  about  4  feet*  and 
at  the  other  end,  under  what  we  may  term 
the  fifth  saw,  about  22  Inches.  This  ele- 
vator ran  upward  from  the  first  saw  towards 
the  fifth  saw,  -and  carried  the  refuse  on  past 
the  fifth  saw  out  through  an  opening  at  the 
end  of  the  mllL  One  half  the  saws,  which 
were  circular,  was  above,  and  the  other  half 
below,  the  table  or  frame  on  which  they  were 
set,  their  under  part  projecting  about  2^ 
Inches  below  the  under  side  of  this  frame. 
This  2'^  inches  of  the  saws  was  open  and 
unguarded.  The  elevator  frequently  clogged 
with  refuse,  and  stopped,  so  that  it  became 
necessary  for  the  sawyers,  in  the  perform- 
ance of  their  duty,  to  take  measures  to  start 
it  again.  Sometimes  they  accomplished  this 
by  going  to  the  end  of  the  arbors  immedi- 
ately beyond  the  fifth  saw,  where  the  elevator 
ran  open,  and  pulling  on  the  belt  If  this 
method  failed,  as  it  frequently  did,  they  had 
to  stoop  down  and  crawl  under  the  frame  In 
which  the  saws  were  set,  and  reach  down 
Into  the  elevator  box,  and  loosen  the  refuse 
with  their  hands.  At  the  time  in  question, 
whidi  was  about  4  o'clo<^  In  the  afternoon 


of  the  1st  of  June,  the  elevator  clogged;  and 
the  plaintiff.  In  the  line  of  his  duty,  stooped 
down,  and  went  In  under  the  frame,  and 
reached  with  one  hand  down  Into  the  ele- 
vator box  to  remove  the  refuse.  As  soon  as 
be  removed  this  refuse,  the  elevator  started, 
when  he  pulled  his  hand  out  quickly  to  pre- 
vent its  being  drawn  in  by  the  elevator,  and 
In  doing  so  it  came  In  contact  with  the  ex- 
posed teeth  of  the  fifth  saw,  and  the  result 
was  the  injuries  complained  of. 

The  only  negligence  charged  against  the  de- 
fendant which  could  be  the  proximate  cause 
of  plalntifTs  Injuries  consisted  In  leaving  Ex- 
posed and  unguarded  that  part  of  the  saws 
which  extended  below  the  under  side  of  the 
table  or  frame.  We  think  that,  under  the 
evidMice,  It  was  for  the  Jury  to  decide  wheth- 
er it  was  practicable  to  guard  the  lower  part 
of  the  saws,  and,  if  so,  whether  reasonable 
care  did  not  require  the  defendant  to  do  so. 
But,  after  a  careful  examination  of  the  whole 
evidence,  we  are  satisfied  that  It  conclusively 
appears  that  the  unguarded  condition  of  the 
saws  and  the  risks  incident  thereto  were  so 
perfectly  plain  and  obvious  to  the  senses  of 
any  man  of  ordinary  intelligence  that  It  must 
be  held  that  the  plaintiff  either  actually 
knew  and  appreciated  them  or  ought  to  have 
done  so,  if  be  had  exercised  any  sort  of  rea- 
sonable care,  and  hence  that  he  cannot  re- 
cover because  either  of  contributory  negli- 
gence or  the  kindred  doctrine  of  assumption 
of  risks.  He  was  not  an  Inexperienced  boy. 
He  was  22  years  old,  had  worked  In  shingle 
mills  for  8  or  10  years,  and  as  a  sawyer  for 
3  or  4  years,  and  was  quite  familiar  with  the 
machinery  In  use  In  shingle  mills.  He  had 
been  working  as  a  knot  sawyer  in  this  very 
mill  for  about  a  month.  He  had  previously 
had  frequent  occasion  to  go  in  under  this 
frame  to  clean  out  the  elevator,  which  some- 
times clogged  up  four  or  five  times  in  a  day. 
He  had  at  different  times  taken  this  fifth 
saw  off  the  arbor  or  shaft.  Any  man  of  com- 
mon sense  would  know  that.  If  half  of  a  saw 
was  above  the  table  or  frame,  the  other  half 
must  be  below.  It  was  perfectly  obvious  to 
any  one  who  would  use  his  sense  of  sight 
that  the  lower  part  of  the  saws  extended  be- 
low the  table  and  was  unguarded.  So  far, 
at  least,  as  the  fifth  saw  was  concerned,  that 
fact  could  be  plainly  seen  from  the  end  with- 
out stooping  down  to  look  underneath  the 
table.  Notwithstanding  some  evidence  to  the 
effect  that  it  was  somewhat  dark  in  this 
shingle  mill  towards  evening  on  cloudy  days, 
the  evidence  Is  conclusive  that  in  the  day- 
time, in  any  ordinary  weather,  it  was  per- 
fectly light  In  this  mill;  in  fact,  it  had  to  be 
so  In  order  to  properly  sort  the  shingles. 
And,  while  It  might  not  have  been  quite  as 
light  under  the  table  as  It  was  elsewhere,  yet 
It  conclusively  appears  that  it  was  abun- 
dantly so  to  enable  any  one  who  would  take 
the  trouble  to  look  to  see  that  the  saws  were 
unguarded.  Plaintiff  himself,  as  well  as  his 
own  witnesses,  practically  admit  this.    But 
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be  8378  he  did  not  know  that  the  saws  were 
uoffuaxded,  becanse  be  never  looked  to  see, 
and  the  only  reason  he  ^ves  for  not  looking 
Is  that  "he  had  no  particular  business  to 
look."  Knowing,  as  he  must,  that  half  of 
the  saws  was  revolring  under  the  table,  and 
having  frequent  occasion,  as  he  had,  to  go 
under  there,  and  place  portions  of  bis  body  in 
comparatively  close  proximity  to  these  saws, 
not  to  look  would  seem,  under  the  circum- 
stances, to  be  the  grosaeet  lack  of  ordlnair 
care.  He  knew  or  was  chargeable  with 
knowledge  of  eveTything  connected  with  the 
condition  of  the  saws  and  the  risks  to  him- 
self as  fully  as  were  his  employers,  and  yet 
continued  his  employment  without  complaint 
or  objection. 

But  it  is  said  that  be  had  a  right  to  assume 
that  his  employers  had  performed  their  duty 
by  guarding  the  saws.  This  doctrine  Is  not 
applicable  where  the  servant  luiows  or  Is 
chargeable  with  knowledge  that  his  master 
has  not  performed  his  duty.  No  servant  can 
invoke  that  doctrine  as  an  excuse  for  his  own 
negligence  in  shutting  his  eyes  or  dosing  his 
ears  to  obvious  dangers,  and  failing  to  adopt 
the  plainest  dictates  of  common  prudence  for 
bis  own  safety. 

Some  stress  is  laid  upon  the  fact,  as  is  claim- 
ed, that  by  Laws  1898,  c.  7  (Gen.  St.  1804,  $ 
2248),  the  duty  of  guarding  these  saws  was 
made  a  statutory  one.  Tbe  fact  that  a  duty 
Is  Imposed  by  statute  does  not  change  the 
rules  of  law  as  to  contributory  negligence  or 
to  assumption  of  risks,  unless  there  is  some 
provision  in  the  statute  clearly  expressing  or 
Implying  an  intention  to  do  so.  Knlsley  v. 
Pratt,  148  N.  Y.  S72.  42  N.  B.  986;  O'Maley 
T.  Gas  Light  Co.,  198  Mass.  135,  82  N.  B. 

lua. 

Order  reversed,  and  new  trial  granted. 


STARR  V.  GREAT  NORTHERN  RY.   CO. 
et  al.  (RILEY,  Intervener). 

(Supreme  Court  of  Minnesota.     Dec.  24,  1896.) 

CaRRIEKS— ISJCRT  TO  FSRSON    OS    TRAIN— VlOIjL- 

TioN  OF  Statute— LiMiTiKO  Liabilitt. 

The  plaintiff,  while  enjraged  in  the  business 
of  news  agent  on  defendant's  train,  was  injured 
by  a  collision  caused  bjr  the  tteglisence  of  de- 
fendant in  not  stopping  its  train  Iiefore  arriving 
at  a  railroad  crossing,  as  required  by  Gen.  St. 
1894,  i  2706.  The  statute  referred  to  requires 
railroad  companies  to  cause  nil  their  trains  to  en- 
tirely stop  not  more  than  60  rods  and  not  less 
than  10  rods  before  each  arrival  at  the  crossing 
of  any  other  railroad,  and  provides  that  every 
corporation  that  violates  the  provisions  of  the 
statute  is  liable  to  a  forfeiture  of  not  more  than 
$1(X)  nor  less  than  $20,  to  be  recovered  in  a  civil 
action,  and  is  further  liable  in  the  full  amount  of 
damages  done  to  person  or  proper^  in  conse- 
quence of  any  neglect  to  comply  with  the  require- 
ments of  the  statnte.  Held,  in  view  of  the  pro- 
visions and  manifest  object  of  this  statute,  that  a 
contract  between  the  defendant  and  plaintiff,  ex- 
empting the  former  from  liability  for  injuries 
caused  by  its  negligence,  is  void,  as  against  pab- 
lic  policy,  aa  respects  negligence  consiBting  of  a 
violation  of  the  statute;   and  this,  too,  although 


the  defendant  may  not  have  borne  to  tiM  plaia- 
tiff  the  relation  of  common  carrier, 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Charles  D.  Kerr,  Judge. 

Action  by  Mldiael  T.  Starr  against  the  Great 
Northern  Railway  Company  and  Thomas  F. 
Cakes  and  others,  receivers  of  the  Northern  Pa- 
cific Railroad  Company.  William  O.  Riley  was 
brought  Into  court  as  Intervener.  Judgment  for 
plaintiff  against  the  railroad  company,  and  the 
receivers  and  defoidant  company  appeal.  Af- 
firmed. 

C.  W.  Bunn  and  L.  T.  Chamberlain,  for  ap- 
pellants Oakes  et  aL  M.  D.  Grover  and  C^. 
Wellington,  for  ai^Uant  Great  Northern  Ry. 
Ca  Stevens,  O'Brien,  Cole  &  Albrecht,  for 
respondent.  Flandrau,  Squires  &  Cutcheon.  for 
intervener. 

BUCK,  J.  On  the  24th  day  of  November. 
1894,  the  plaintiff  was  acting  as  news  agent, 
selling  papers,  periodicals,  and  fruit,  on  the 
railroad  trains  operated  by  the  receivers  of  the 
Northern  Pacific  Railroad  Company,  named, 
among  others,  as  defendants  herein.  At  the  city 
of  St.  CHoud,  In  this  state,  the  Northern  Padflc 
Railroad  crosses  the  Great  Northern  Railway, 
owned  by  one  of  the  defendants  herein.  About 
4  o'clock  a.  m.,  before  daylight,  on  the  day  above 
named,  the  operatives  of  a  freight  train  on  tbe 
Great  Northern  Railway  and  a  paasenger  train 
on  tbe  Northern  Pacific  Railroad  on  which 
plaintiff  was  riding,  by  their  gross  negligence, 
caused  a  collision  at  such  crossing,  whereby  this 
plaintiff  was  Injured.  Plaintlfr  sued  all  of  tbe 
defendants  for  Injuries  sustained  by  him.  The 
intervener  was  brought  into  the  case,  upon  no- 
tice by  the  receivers,  to  defend  the  action  by 
reason  of  certain  contracts  with  tbe  plaintiff 
and  with  the  Northern  Pacific  Railroad  Com- 
pany which  win  be  referred  to  hereinafter.  At 
the  trial  of  tbe  cause  a  verdict  was  ordered  In 
favor  of  the  Northern  Pacific  Railroad  Company, 
it  being,  at  tbe  time  of  the  collision,  in  the  hands 
of  the  defendant  receivers.  Tbe  question  of  the 
[L^Ugence  of  the  Great  Northern  Railway  Com- 
pany was  submitted  to  tbe  jury,  and  at  the 
same  time  the  coiu^  Instructed  it  that  fiie  evi- 
dence showed  conclusively  that  the  receiveis 
were  guilty  of  negligence.  The  jury  returned  a 
verdict  In  favor  of  the  plaintiff,  and  against 
the  Great  Northern  Railway  Company  and  the 
defendants  Thomas  F.  O&kes,  Henry  G.  Payne, 
and  Henry  C.  Rouse,  as  receivers  of  the  North- 
em  Pacific  Railroad  Company,  and  their  suc- 
cessors In  office  as  such  receivers,  for  tbe  sum 
of  $1,000.  Tbe  defendants  appealed  from  tbe 
judgment    entered  upon  the  verdict. 

No  question  Is  seriously  raised  as  to  the  ne^- 
gence  of  both  the  Great  Northern  Railway  Com- 
pany and  the  receivers  in  opa»ting  their  roads 
at  tbe  time  of  the  collision  resulting  In  the  to- 
jtu7  to  the  plaintiff.  The  receivers  seek  to 
escape  liability  upon  the  ground  that  tbe  plain- 
tiff, who  was  a  news  agent  of  his  employer,  tte 
Intervener,   Riley,   up<Hi  tbe  Northern  Padfie 


Minn.) 


STA&B  r.  G-JEOUT  STOiRTIUSBK  BY.  CO. 


68& 


train,  had,  by  Ttrtne  of  «  contract  between  him- 
■elf  and  nUey,  released  tbe  railroad  company 
and  the  receiTeiB  from  the  consequences  of  their 
actlona,  and  also  upon  the  further  ground  that 
the;;  had  a  contract  with  Riley  by  which  be 
iDBored  them  aeiinst  ttte  result  of  their  ac- 
tlona, and  therefore  tbey  are  entitled  to  a  judg- 
ment against  him  in  case  of  platntLtrs  reoor- 
crlng  a  Judgment  against  them.  The  contract 
between  Riley  and  the  Northern  Pacific  Ball- 
road  Company  la  dated  January  1,  1890,  before 
the  appointment  of  the  defendant  receivers,  and 
was  by  Its  terms  to  remain  In  force  for  the 
period  of  5  yean  from  its  date,  subject  to  be 
terminated  on  30  days'  notice,  and  in  part 
contained  the  following  proTisions:  "During 
tbe  period  while  this  contract  shall  remain 
in  force,  the  party  of  the  second  part  shall 
have  and  enjoy  the  sole  and  exclusive  right 
and  privilege  of  selling  and  offering  for  sale, 
by  hUnself  or  by  bis  agents,  upon  all  pasaenr 
ger  trains  of  the  party  of  the  first  part,  on  the 
•eTeral  lines  of  railroad  operated  by  It  weat 
ot  St.  Paul  or  Ashland,  auch  newspapers, 
printed  books,  perlodlcalft,  and  other  articles 
comntofnly  sold  by  train  news  agents  as  tlie 
party  of  the  second  part  may  choose  to  sell, 
which  shall  not  be  of  a  character  objection- 
able to  the  party  of  the  first  part  *  *  • 
The  party  of  the  second  part  shall  be  entitled 
to  free  passage  over  the  lines  of  railroad 
aforesaid,  opon  the  trains  aforesaid,  for  him- 
self and  his  agents,  engaged  in  carrying  on 
the  business  contemplated  by  this  contract: 
provided,  however,  that  not  more  than  one 
agent  shall  be  entitled  to  a  free  passage  upon 
any  one  train.  •  •  •  The  party  of  the 
second  part  hereby  releases  and  discharges 
the  party  of  the  first  part  from  all  liability 
for  damages  received  by  any  property  of  the 
party  of  the  second  part  while  npon  the  trains 
of  the  party  of  the  first  part,  and  from  all 
liability  from  Injuries  suffei-ed  by  any  agent 
«r  employ^  of  the  party  of  the  second  part 
while  on  any  train  or  upon  any  premises  of 
the  party  of  the  first  part,  whether  soch  dam- 
age or  Injury  shall  be  caoeed  by  the  negli- 
gence or  miscondnet  of  the  agents  or  em- 
ployes of  the  party  of  the  first  part  or  other- 
wise; it  being  Intended  that  the  party  of  the 
seccmd  part  shall,  and  does  hereby,  assume 
all  risk  o*  damage  to  his  property  or  Injury 
to  any  of  his  agents  or  employes  while  upon 
the  trains  or  premises  of  the  party  of  the 
first  part."  The  consideration  which  Riley 
agreed  to  pay  the  railroad  company  for  this 
privilege  from  January  1,  1893,  to  January  1, 
1803,  was  $1,000  per  month,  and  forfeitable, 
at  the  option  at  the  railroad  company,  npon 
nonpayment.  The  contract  between  plaintiff 
and  Riley  was  dated  April  19,  18£>4,  and  pro- 
vided that  plaintiff  should  act  as  news  agent 
for  Rlley,  and  sell  his  goods,  wares,  and  mer- 
ehandtse  cm  the  passenger  trains,  and  in 
ctmslderation  thereof  Riley  agreed  to  pay  him 
a  commission  of  15  per  cent  on  the  amount 
which  lia  sold.  This  contract  also  recited, 
in  substance,  the  provisions  of  the  contract 


between  Blley  and  the  ndlrood  contpany  in 
regard  to  a  release  of  all  liability  for  Inju- 
ries by  any  agent  or  employe  of  Rlley  while 
on  angr  train  upon  the  premises  of  said  com- 
pany, and  contained,  also,  this  further  piwl- 
aion:  "The  said  party  of  the  second  part 
doth  further  agree  with  the  said  party  of  the 
first  part  hereto  that  the  said  party  of  the 
second  part  will  release  and  discbarge,  and 
doth  hereby  release  and  discharge,  the  said 
party  of  the  first  part  from  all  liability  to  the 
said  parly  of  the  second  part  under  said 
agreement  with  said  company,  and  the  said 
company  from  all  liability  for  injuries  suf- 
fered by  the  party  of  the  second  part  while 
on  any  train  or  upon  the  premises  of  said 
company,  whether  such  damage  or  Injury 
shall  be  caused  by  the  negligence  or  miscou- 
dnct  of  the  agents  or  employes  of  said  com- 
pany or  otherwise;  it  being  intended  that  the 
party  of  the  second  part  shall,  and  doth  here- 
by, assume  all  risks  of  Injury  to  himself 
while  upon  the  trains  and  premises  of  said 
company.  W.  C.  Rlley.  M.  T.  Starr,  per 
D.  H.  McGulre." 

We  do  not  deem  it  necessary  to  discuss  or 
determine  several  of  the  questions  raised  and 
argued  by  counsel,  because,  in  our  opinion, 
the  case  can  be  properly  and  legally  disposed 
of  under  the  provisions  of  Gen.  St  1894, 
i  2706,  which  in  part  reads  as  follows: 
"Every  railroad  corporation  organized  under 
this  title  shall  cause  all  Its  trains  of  cars  for 
passengers  to  stop  upon  each  arrival  at  a 
station  advertised  by  such  corporation  as  a 
station  for  receiving  passaigers  upon  such 
trains,  at  least  one  mlnnte:  provided,  all 
regular  passenger  trains  shall  st^p  a  sufficient 
length  of  time  at  the  railroad  station  of 
county  seats  to  receive  and  let  off  passengers 
with  safety;  and  also  cause  all  its  trains  ef 
cars  to  entirely  stop  not  more  tlian  sixty 
rods,  and  not  less  than  ten  rods,  before  eaicb' 
arrival  at  the  crossing  of  any  other  railroad; 
and  every  corporation,  and  every  person  In 
the  employment  of  such  corporation,  that  vio- 
lates, or  causes  or  permits  to  be  violated,  the 
provisions  of  this  section,  is  liable  to  a  for- 
feiture 4^  not  more  than  one  hundred  dol- 
lars, nor  less  than  twenty  dollars,  to  be  re- 
covered in  a  dvll  actlcm  before  any  Justice 
of  the  peace  of  the  county  In  which  such 
violation  occurs,  upon  the  complaint  of  any 
person,  one-half  t»  go  to  the  ccNnplalnant,  and 
the  remainder  to  the  use  of  common  schools 
In  the  county;  and  such  company  Is  further 
liable  in  the  full  amount  of  damages  done  to 
property  or  i>erson  in  consequence  of  any 
neglect  on  the  part  of  its  agents  or  employes 
to  comply  with  the  requirements  of  this  sec- 
tion." In  view  of  this  provision  of  the  stat- 
ute, we  think  that  it  is  quite  Immaterial 
whether  the  plaintiff  was  or  was  not,  tech- 
nically, a  passenger  upon  the  train,  or  whether 
the  railroad  company  occupied  the  relation  of 
common  carrier  as  to  him.  The  plaintiff  was 
on  the  train  with  the  consent  of  the  railroad 
company,  with  the  privilege  of  selling  certain 
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commodities  thereon,  and  tor  wblch  privilege 
the  company  had  been  paid  a  full  consider- 
ation. In  the  case  of  Jacobus  v.  Railway  Co., 
ao  Minn.  126  (OU.  110),  this  court  held  that 
"there  are  two  dlsQnct  coofltderations  upon 
which  the  stringent  rule  am  to  duty  and  lia- 
bility of  carriers  of  passengers  rests.  One  la 
a  regard  for  the  safety  of  the  passenger  on 
his  own  account,  and  the  other  is  a  regard 
for  his  safety  as  a  citizen  of  the  state."  This 
provision  of  the  statute  goes  much  further 
than  the  rule  there  laid  down,  in  this:  that  a 
railroad  company  guilty  of  negligence  In  the 
respects  therein  mentioned  Is  liable  to  the  full 
amonnt  tor  damage  done  to  property  or  per- 
son. It  Is  quite  Immaterial,  therefore,  in 
what  capacity  the  person  injured  may  be  upon 
the  train.  If  not  himself  guilty  of  contribu- 
tory negligence,  and  he  Is  rightfully  there,  he 
can  maintain  an  action  for  Injury  done  him 
by  such  negligence  of  the  railroad  company. 
The  rule  seems  to  be  a  stringent  one,  but  the 
Interest  of  the  state  In  the  life  and  welfare 
of  the  citizen  Is  paramount,  and  not  affected 
by  the  mere  consideration  of  his  not  being 
a  passenger  on  the  railroad  train.  Where 
human  life  may  thus  be  endangered  or  de- 
stroyed, the  state  may  pass  laws  of  a  pro- 
hibitory character,  and  make  the  party  vio- 
lating them  liable  in  damages  to  the  party 
thereby  Injured.  And  when,  by  express  pro- 
hibitory enactments,  the  state  has  thus  de- 
clared Its  public  policy,  and  provided  a  rem- 
edy for  enforcing  It,  we  do  not  think  that  It 
Is  competent  for  a  railroad  company  to  stipu- 
late against  this  statutory  liability.  If  it 
were  otherwise,  the  state  might.  In  its  at- 
tempt to  enforce  a  wise  public  policy,  be  com- 
pletely thwarted,  and  the  law  thus  nullified. 
This  right  of  the  state  to  interfere  In  behalf 
of  the  welfare  of  its  citizens  is  an  Important 
one,  and  ought  not  to  be  bartered  away  by 
the  contract  of  parties,  and  especially  by  rail- 
road companies,  who  derive  their  rights  to 
operate  their  roads  from  the  sovereign  power. 
Liability  upon  the  part  of  the  railroad  com- 
pany In  this  resi>ect  will  bring  about  a  cor- 
responding vigilance,  and  thus  the  safety  of 
the  citizen  and  protection  of  property  be  se- 
cured. We  are  therefore  ot  the  opinion  that 
the  contracts  entered  into,  releasing  the  com- 
pany from  any  liability  for  negligence  upon 
its  part  in  operating  Its  road,  were  In  conflict 
with  the  public  policy  enunciated  by  the  stat- 
utory provisions  referred  to,  and  are  void. 

There  is  no  merit  in  the  contention  of  the 
receivers  that  they  are  not  liable,  as  they 
were  operating  the  Northern  Pacific  Railroad 
at  the  time  of  the  injury.  See  20  Am.  &  Eng. 
Enc.  Law,  tit.  "Receivers  (Railroads),"  pp.  378, 
379,  and  cases  cited  in  notes. 

Judgment  afiirmed. 

On  Application  for  Reargument 

(Jan.  11.  1807.) 

PER  CURIAM.  One  of  the  grounds  of  the 
application  for  reargument  is  that  the  court 


has  not  passed  upon  the  questlqii  whether  the 
Intervener,  Riley,  is  liable  upon  his  contract 
to  Indemnify  the  receivers.  Riley  Intervened 
on  his  own  motion,  asking:  (1)  That  the  ac- 
tion be  dismissed  as  to  the  receivers;  (2)  that 
any  damages  sustained  by  the  plaintlflT  may 
be  recovered  of  the  Qreat  Northern  Railway 
Company;  (3)  that,  If  plaintiff  should  recovw 
against  the  receivers,  then  that  the  inter- 
vener may  have  Judgment  against  him  upon 
his  bond  of  indemnity,  and  that  such  Judg- 
ment may  be  set  off  against  plalntifTs  Judg- 
ment against  the  receivers.  The  answer  of 
the  receivers  Is  wholly  responsive  to  the  com- 
plaint of  the  philntiff,  and  In  their  pleadings 
they  nowhere  ask  for  any  relief  against  the 
intervener.  After  verdict,  the  receivers  mov- 
ed for  a  new  trial,  and.  In  case  that  was  de- 
nied, for  Judgment  against  the  Intervener. 
These  motions  having  been  denied.  Judgment 
was  entered  on  the  verdict  against  the  receiv- 
ers and  the  Great  Northern  Railway  Com- 
pany. The  appeal  of  the  receivers  was  only 
from  this  Judgment.  On  this  state  of  tacts, 
the  liability  ot  the  Intervener  to  the  receivers 
Is  not  lnv(dved  In  this  appeal.  Motion  de- 
nied. 


KIMM  V.  GRIFFIN.' 
(Supreme  Court  of  Minnesota.    Dee.  24,  1806.) 

OSBO  —  COVBSAXTS    RUNN'INO  WrTH  THB    LAXD  — 
PaKTT-WaLL    AOHBEICBNT. 

A  party-wail  a^-eement,  under  seal,  between 
S.  and  K.,  adjoining  lot  owners^  which  wu 
duly  acknowledged  and  recorded,  provided  that 
whereas  K.  was  about  to  erect  a  two-atory  brick 
building  on  his  lot  adjoining  that  ot  S.,  and  in 
consideration  that  K.  erect  a  good  and  substan- 
tial 12-inch  wall,  80  feet  long  north  and  south, 
extending  6  inches  on  the  adjoining  lot  of  S., 
then  laid  S.  promised  and  agrMd  that  whenever 
he  should  erect  a  building  on  his  lot,  and  use  that 
portion  of  said  party  wall  built  thereon,  he  would 
pay  K.  one-half  the  cost  of  said  party  wall,  to  the 
extent  of  his  use  of  the  same;  and  for  their 
mutual  benefit  it  waa  agreed  that  in  all  deeds  and 
transfers,  of  whatever  nature,  said  wall  should 
be  reserved  as  a  partition  wall,  and  that  the 
same  should  be  kept  in  good  condition  and  repair 
at  the  expense  of  both  iwrties,  they  dividing  and 
paying  the  expense  thereof  equally  lietween  them, 
and  that  such  stipulations  should  apply  to  and 
bind  the  heirs  and  assigns,  executors  and  admin- 
istratora,  of  the  respective  parties.  K.  erected 
the  party  wail,  one-half  upon  his  lot,  and  one- 
half  upon  the  adjoining  lot  of  S.  Subsequent]^ 
K.  conveyed  by  warranty  deed  to  M.,  and  there- 
after M.  conveyed  by  warranty  deed  to  6.,  who 
also  purchased  by  deed  of  warranty  the  lot  of  8., 
and  thereafter  erected  a  two-story  building  on 
said  lo^  ushig  said  party  wall  the  whole  length 
for  such  purpose,  and  occupied  the  same.  Hdd, 
that  the  covenants  in  the  agreement  ran  with  the 
land,  and  that  a  personal  action  by  K.  against  G. 
was  not  enforceable. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Dakota  county; 
P.  M.  Crosby,  Judge. 

Action  by  Theodore  Klmm  against  Patrick 
GrifOn.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Ernest  Otte,  for  appellant  W.  H.  Dekay, 
for  respondent 


1  Rehearing  denied. 
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BUCK,  J.  Action  to  recover  one-half  ol 
the  cost  of  a  party  wall  erected  under  a 
■sealed  agreement  The  stipulated  facts  are 
as  follows:  "First  That  on  the  17tb  day  of 
November,  1869,  the  plaintiff  was  the  owner 
In  fee  of  the  middle  one-third  of  lot  one  (1), 
block  thirteen  (13),  in  the  city  of  Hastings, 
and  described  in  the  complaint  in  this  action, 
-and  that  one  Peter  Smith  was  the  owner  in 
fee  of  the  west  one-third  of  said  lot  one  (1), 
-block  thirteen  (13),  which  adjoins  said  mid- 
■dle  one-third  of  said  lot  one  on  the  west 
Second.  Ttiat  on  said  17th  day  of  November, 
1869,  said  Theodore  Klmm  and  said  Peter 
Smith,  their  wives  Joining,  executed  the  par- 
ty-wall agreement  referred  to  in  said  com- 
plaint a  copy  of  which  is  attached  hereto 
and  made  a  part  hereof.  Third.  That  subse- 
quent to  the  execution  of  said  party-wall 
agreement,  and  in  or  about  the  spring  of  1870, 
-said  Theodore  Kimm  erected  a  two-story 
brick  building,  eighty  feet  in  length,  the 
west  wall  of  which  was  twelve  inches  in 
thickness;  one-half  thereof,  or  six  inches, 
resting  on  the  west  one-thir^  of  said  lot  one 
(1),  and  the  other  half,  or  six  inches  thereof, 
resting  upon  the  middle  third  of  said  lot  one. 
Fourth.  That  said  Theodore  Kimm  and  wife, 
on  the  27th  day  of  January,  1876,  conveyed 
by  warranty  deed  the  said  middle  one-third 
■ot  said  lot  one  <1),  to  one  Marcus  Marx,  a 
copy  of  which  is  hereby  attached,  referred  to, 
and  made  a  part  hereof,  marked  'Exhibit  B.' 
Fifth.  That  on  the  loth  day  of  July,  1895, 
said  Marcus  Marx  conveyed  by  warranty 
deed  to  defendant  herein,  Patrick  Griffin,  the 
-said  middle  one-third  of  said  lot  one  (1), 
a  copy  of  which  is  hereby  attached,  marked 
'Exhibit  O,'  and  made  a  part  hereof.  Sixth. 
That  on  the  12th  day  of  June,  1895,  said  Peter 
Smith  and  wife,  Barbara,  conveyed  by  war- 
ranty deed  to  the  defendant  herein  the  west 
one-third  of  said  lot  one  (1),  a  copy  of  which 
is  hereto  referred  to,  marked  'Exhibit  D,'  and 
made  a  part  hereof.  Seventh.  That  before 
the  commencement  of  this  action  the  defend- 
ant erected  a  two-story  brick  building  on 
said  west  one-third  of  said  lot  one  (1),  ex- 
tending the  entire  length  of  the  west  wall, 
or  *party  wall,'  above  mentioned.  Joining  the 
same  to  the  building  heretofore  mentioned, 
and  built  on  said  middle  one-third  of  said 
lot  one  (1),  and  occupied  the  same,  and  in 
doing  80  used  said  party  wall  as  the  east  wall 
thereof.  Dated  at  Hastings,  Minn.,  Apr. 
29th,  1876."  Upon  these  facts  the  trial  court 
ordered  that  Judgment  be  entered  in  favor  of 
the  defendant. 

Orlffln,  the  defendant,  at  the  time  of  the 
commencement  of  this  action,  owned  the  en- 
tire property,  having  purchased  the  title  to 
the  middle  one-third  of  lot  1  from  the  Mar- 
-cns  Marx  to  whom  Klmm  had  conveyed  it 
and  the  west  one-third  of  lot  1  defendant  had 
purchased  from  Peter  Smith.  All  the  con- 
veyances were  by  warranty  deeds.  On  the 
t7th  day  of  November,  18C0,  Kimm  and  wife 
entered  into  an  agreement  with  Smith  and 


wife,  stating  therein  that  Klmm  was  about 
to  erect  a  two-story  building  upon  his  lot  ad- 
Joining  Smith's,  and  that  if  he  (Klmm)  should 
erect  a  good  and  substantial  12-incb  wall, 
80  feet  long  north  and  south,  extending  6 
Inches  on  ttre  east  side  of  Smith's  lot,  then 
Smith  would,  for  so  much  of  said  party  wall 
as  he  might  use,  pay  Kimm  one-half  the  cost 
thereof  as  soon  as  the  building  should  be 
completed  and  occupied  by  said  Smith.  Grif- 
fin's acts  In  the  premises  are  stated  in  the 
seventh  subdivision  of  the  findings  of  fact. 
By  the  terms  of  the  agreement  the  party  wall 
was  to  be  kept  in  good  condition  and  repair 
by  each  party  paying  share  and  share  alike. 
All  of  the  stipulations  were  to  apply  to  and 
bind  the  heirs,  assigns,  executors,  and  admin- 
istrators of  the  respective  paiffes.  It  was 
also  stipulated  that  in  all  deeds  and  transfers 
said  party  wall  should  be  reserved  as  such 
for  the  mutual  benefit  of  the  parties.  The 
evident  meaning  of  these  stipulations  Is  that 
the  building  of  the  party  wall  should  not  be 
limited  to  the  parties  making  them,  or  dur- 
ing their  ownership  of  their  respective  prem- 
ises, but  that  whoever  should  succeed  to  the 
estates,  either  their  heirs  or  assigns,  should 
have  the  same  rights  and  liabilities  under  the 
agreement  as  their  predecessors  had  or  might 
have.  If  Kimm  did  not  build  the  wall,  and 
should  convey  his  premises,  and  his  grantee 
or  any  subsequent  grantee  built  the  wall, 
then  he  would  have  the  right  to  recover  the 
expense  thereof  from  Smith  If  he  still  owned 
the  premises  and  bulit  and  occupied  the  party 
wall,  and,  If  not  then  from  his  grantees  or 
subsequent  grantees  of  the  premises  who 
built  and  used  the  wall  under  the  agreement 
Each  adjoining  owner  would  have  an  ease- 
ment in  that  portion  of  the  party  wall  owned 
by  the  other,  and  the  agreement  creates  mu- 
tual covenants  running  with  each  lot  It  is 
under  seal,  duly  acknowledged  and  recorded. 
That  it  does  not  in  express  terms,  contain 
covenants  running  with  the  land.  Is  not  mate- 
rial. It  does  create  an  easement  in  favor  of 
each  respective  lot  owner  and  his  successors 
in  Interest  in  the  one-half  of  the  wall  which 
stands  on  the  other  lot  Benefits  and  burdens 
therefore  arise  from  the  covenants  contained 
in  the  agreement,  and  are  inseparably  con- 
nected therewith.  There  was  a  Joint  ease- 
ment In  the  wall  the  moment  it  was  built, 
and  Smith's  liability  to  the  extent  of  one-half 
the  cost  arose  as  soon  as  It  was  completed, 
If  he  still  o-wned  the  premises,  and  erected 
a  dwelling  and  occupied  half  of  the  wall. 
But  to  whom  was  he  liable?  Not  to  Klmm, 
as  be  had,  at  the  time  this  action  was 
brought,  parted  with  bis  title,  and  no  longer 
had  any  interest  in  the  lot  or  party  wall,  and 
his  conveyance  contained  no  reservation  of 
right  to  recover  half  the  expense  of  building 
the  wall.  When  he  conveyed  his  title  he 
was  no  longer  under  any  legal  obligation  to 
keep  the  wall  in  repair  Jointly  with  the  other 
owner  if  he  should  build  and  occupy  the  wall 
according  to  the  agreement    This  right  of 
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either  party  to  enforce  tbla  atipulation  as  to 
keeping  the  wall  in  good  condition  and  re> 
pair,  and  thns  rendering  either  party  liable 
to  perform  it,  muat  necesearily  pass  to  the 
assignee  of  the  lot  The  agreement  has  di- 
rect reference  to  the  lots,  and  is  beneficial  to 
the  respective  owners  as  owners,  and  not  to 
third  persons.  The  purchaser  bought  with 
the  presumption,  if  not  absolute  assurance, 
that  In  making  the  purchase  he  was  to  enjoy 
all  the  benefits  received,  and  be  liable  for 
all  of  the  obligations  incurred.  Such  must 
have  been  the  intention  of. the  parties,  for 
by  the  very  terms  of  the  stipulations  the  par- 
ty wall  and  conditions  imposed  were  to  be 
permanent  The  right  was  not  exercised  un- 
til more  than  25  years  after  the  date  of  the 
agreement  Vnd  the  erection  of  the  building 
by  Klmm,  nor  until  both  of  the  original  par- 
ttes  to  the  agreement  had  conveyed  their  re- 
spective lots;  and  each  lot  so  conveyed  was 
subject,  under  the  agreement,  to  a  burden 
for  the  benefit  of  the  adjoining  premlsea 
The  obligations  of  the  parties  under  the  stip- 
ulation were  not  to  cease  with  the  mere  ere^ 
tion  of  the  building  and  occupation  of  the 
party  wall,  but  such  burden  was  to  be  con- 
tinuous, so  long,  at  least  as  the  building  en- 
dured, and  the  wall  was  occupied  by  the  par- 
ties or  their  successors.  If  Kimm  had  not 
erected  the  building  and  occupied  the  party 
wall,  Marx,  as  his  grantee,  or  Grlffln,  as  the 
grantee  of  Marx,  would  have  had  the  right 
to  do  so  under  the  stipulation  which  provides 
that  it  shaU  apply  to  Kimm's  assigns.  Grif- 
fin, the  defendant  was  the  last  grantee  hold- 
ing under  the  mesne  conveyances,  and  with 
this  right  was  the  corresponding  obligation 
to  repair  the  party  wall  and  keep  it  in  good 
condition.  He  was  also  the  grantee  of  Smith. 
But  as  he  had  the  title  to  both  lots,  the  bur- 
dens and  benefits  merged  in  blm,  and  there- 
fore he  had  no  cause  of  action  against  any 
one,  and  was  liable  to  no  one  else,  because, 
from  the  language,  and  Intent  to  be  gathered 
from  the  original  agreement,  we  think  that 
the  covenant  ran  with  the  land,  and  that 
Kimm  and  Smith  did  not  Intend  a  merely 
personal  contract  between  themselves.  Cer- 
tainly, contracts  with  reference  to  party  walls 
should  be  construed  with  a  view  to  carry  out 
the  purpose  and  intent  of  the  partlea  A  par- 
ty wall  is  for  the  common  benefit  of  both 
tenements  which  it  sni^Ktrts,  and  either  own- 
er can  use  it  for  the  purpose  contemplated 
by  the  agreement  for  Its  erection  and  subse- 
quent use.  This  view  of  the  case  leads  to 
the  conclusion  that  Kimm  has  no  cause  of 
action  against  Grilfln  upon  the  agreement 
It  was  not  merely  a  personal  contract  be- 
tween bim  and  Smith.  Having  parted  with 
all  bis  interest  and  title  in  the  lot  owned  by 
him  at  the  time  of  the  agreement  be  was  no 
longer  liable  under  the  stipulations  to  make 
repairs  on  the  party  wall,  nor  keep  it  in 
good  condition,  nor  entitled  to  any  subse- 


quent benefits  from  the  erection  and  use  of 
the  wall  by  his  or  Smith's  successors.  In 
some  jurisdictions  It  is  ruled  differently,  wlule 
in  others  the  rule  is  that  the  covenants  run 
with  the  land.  Of  the  latter  class  of  cases 
are  the  following:  King  v.  Wight  io5  Masa 
444,  29  N.  E.  644;  Richardson  v.  Tobey,  121 
Mass.  4fi7;  Piatt  v.  Eggleston,  20  Ohio  St 
414.  "A  covenant  Is  said  to  run  with  tlie 
land  when  either  the  liability  to  perform  it  or 
the  right  to  take  advantage  of  it  passes  to 
the  assignee  of  the  land.  The  liability  to 
perform  and  the  right  to  take  advantage  of 
this  covenant  both  pass  to  the  heir  or  as- 
signee of  the  land  to  which  the  covenant  is 
attached."  Savage  v.  Mason,  3  Cusb.  50a 
Construing  the  agreement  and  the  warranty 
deeds  together,  it  seems  to  ns  clear  that  the 
covenant  in  regard  to  the  party  wall  ninst 
be  deemed  to  run  with  the  land,  and  that  a 
personal  action  by  K.  against  Q.  is  not  en- 
forceable.   Judgment  affirmed. 

MITCHELL,  3.  I  concur.  Without  going 
Into  any  general  discussion  of  the  very-  ab- 
struse and  technical  learning  of  the  books  as 
to  what  covenants  do  and  what  do  not  run 
with  the  land  it  is  sufficient  to  say  that  It  is 
settled  by  the  great  weight  of  authority  that 
the  covenants  of  party-wall  contracts,  like 
the  one  under  consideration,  do  nm  with  the 
land  and  that  all  their  benefits  and  burdens — 
the  liability  to  perform  and  the  right  to  take 
advantage  of  them— both  pass  to  the  heir  or 
assignee  of  the  land  to  which  the  covenant 
is  attached.  This  doctrine  is  really  of  equita- 
ble origin  and  proceeds  upon  the  theory  that 
such  covenants  are  not  to  be  considered  aa 
merely  personal  or  collateral  and  detached 
from  the  land;  that  they  have  direct  and  im- 
mediate reference  to  the  mode  of  occupying 
and  enjoying  the  land  and  are  intended  to  be 
beneficial  to  the  ownear  as  owner  and  to  no 
other  person;  that  they  in  effect  create  a 
mutual  easement  in  each  tract  for  the  ben^t 
of  the  other.  The  cases  bearing  on  this  sub- 
ject are  largely  cited  and  discussed  In  the 
American  notes  to  Dumpor's  and  Spencer's 
Cases  in  1  Smith,  Lead  Cas.  93,  137. 

On  Application  for  Reargument. 
(Jan.  11,  1897.) 
PER  CURIAM.  Appellant  asks  a  reargu- 
ment on  the  ground  that  the  decision  herein 
overrules  Plllsbury  v.  Morris,  54  Minn.  402. 
56  N.  W.  170,  which  has.  It  Is  claimed,  be- 
come a  rule  of  property.  Notwitlistaadvug 
what  was  sold  In  the  opinion,  the  Plllsbury 
Case  was  correctly  decided  upon  its  special 
facts,  which  were  that  the  person  erecting  the 
party  wall  expressly  reserved  his  right  to  en- 
force payment  for  one-half  of  the  cost  of  the 
wall,  when  he  assigned  his  lease  of  the  land 
on  which  one-half  the  wall  stood.  In  this  re- 
spect the  case  is  distinguishable  from  the  one 
at  bai. 
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VBAZIE  T.  MORSE. 

(Supreme  Court  of  Minnesota.     Dec.  28,  1896.) 

Bc&TDU  or  Fb^uub— Contract  BcLikTiNO  to  Lamb 
— Pbrfoumance  in  Onb  Yeak. 

Defendant  had  guarantied  the  collection  of 
certain  notea  which  he  had  transferred  to  the 
plaintiff,  and  which  were  gecnred  by  mortgage  on 
reai  estate;  the  accnrity,  however,  being  worth 
only  a  part  of  the  amount  due  on  the  notes.  Aft- 
er the  notes  became  due  and  were  dishonored, 
the  defendant  orally  promised  plaintiff  that,  if 
be  would  foreclose  the  mortgage,  and  bid  in  the 
property  for  the  full  amount  due,  if  such  fore- 
closure did  not  result  in  the  collection  of  the  mon- 
«'  by  redemption  of  the  premises,  he  would  pay 
the  plaintiff  the  amount  due  on  the  notes  and 
costs  of  foreclosure,  theproperty  then  to  be  deed- 
ed to  the  defendant.  Hetd,  that  this  oral  agree- 
ment was  within  the  statute  of  frauds,  both  as 
an  agreement  that  by  its  terms  was  not  to  be  per- 
fomwd  within  a  year,  and  also  as  a  contract  for 
the  sale  of  land  or  some  interest  therein.  Also 
that  it  was  not  taken  out  of  the  statute  by  the 
fact  that  plaintiff  proceeded  and  foreclosed  and 
bid  in  tbe  property  in  his  own  name  for  the  full 
amount  due  on  the  mortgage. 
(Syllabus  by  the  CSonrt.) 

Appeal  from  district  court,  Heimepln  coun- 
ty;  Seagrave  Smith,  Judge. 

Action  by  WlUIam  B.  Teazle  against  Elisha 
Morse.  Prom  an  order  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.    Affirmed. 

Harrison  &  Noyes,  for  appellant.  Bartleson 
&  Paul,  for  respondent 

MIXCUELL,  J.  Stripped  of  surplus  ver- 
biage, tbe  material  allegations  of  the  com- 
plaint are  as  follows:  The  defendant  being  in- 
debted to  the  plaintiff,  the  parties  made  a  set- 
tlement wbereby  tlie  plaintiff  accepted,  and  the 
defendant  transferred,  or  caused  to  be  ti-aus- 
ferred,  to  him  In  payment  of  this  indebted- 
ness, sererol  promissory  notes  executed  by 
third  parties,  and  secured  by  mortgages  on 
real  estate;  the  defendant  guarantying  tbe 
collection  of  the  notes  thus  transferred.  The 
makers  of  these  notes  were  then,  and  still  are, 
wholly  Insolvent,  so  that  nothing  could  hare 
been  collected  from  them  by  action.  The 
mortgage  security  was  not  worth  over  one- 
half  the  amount  of  the  notes.  The  notes  hav- 
ing become  due,  and  being  dishonored,  the 
<lefeudant  requested  the  plaintiff  to  foreclose, 
and  bid  In  the  premises  for  the  full  amount 
doe  on  the  respective  notes,  at  the  same  time 
orally  promising  him  that,  If  such  foreclosures 
did  not  result  in  the  collection  of  the  money 
by  redemptions  from  the  sales,  he  would  pay 
the  plaintiff  the  amount  due  on  the  notes,  .ic- 
cordlng  to  the  terms  of  tbe  guaranty,  with 
costs  of  foreclosure,  and  that  plalutifT  should 
then  convey  to  him  (defendant)  the  property 
thus  acquired  by  foreclosure.  Acting  upon 
this  request,  and  for  the  sole  purpose  of  com- 
plying with  It,  plaintiff  foreclosed,  and  bid  In 
the  property  for  tbe  full  amount  due  on  tbe 
notes  and  costs  of  sale.  The  time  of  redemp- 
tion expired,  and  none  of  the  property  was  re- 


deemed. Thereupon  plaintiff  tendered  defend- 
ant a  deed  of  the  property,  and  demanded 
payment  of  the  amount  due  on  the  notes  and 
costs  of  foreclostu«.  Defendant  refused  to 
accept  the  deed,  or  to  pay  as  demanded.  Up- 
on these  facts  the  plaintiff  demanded  jud;;- 
ment  for  the  amount  due  on  the  notes  and  the 
costs  expended  by  him  In  foreclosing.  The 
defendant  demurred  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action. 
From  an  order  sustaining  the  demurr«  the 
plaintiff  appealed. 

Briefly  stated,  the  position  of  the  defendant 
Is  that  the  terms  of  the  orighial  contract  of 
guaranty  were  fully  satisfied  by  the  foreclo- 
sures and  the  plahitiff's  bidding  In  the  prop- 
erty for  the  amounts  due  on  the  notes,  and 
hence  that  plaintiff  can  recover,  If  at  all,  only 
on  the  subsequent  oral  agreement;  but  that 
this  oral  agreement  Is  within  the  statute  of 
frauds,  because  (1)  It  was  an  agreement  that 
by  its  terms  was  not  to  be  performed  within 
one  year  from  the  making  thereof,  and  (2)  it 
was  a  contract  for  a  sale  of  land,  or  some 
Interest  therein.  On  the  other  hand,  plaintiff's 
contention  is  that  the  gist  of  his  cause  of  ac- 
tion is  the  original  guaranty  of  collection,  and 
not  the  subsequent  oral  promise  of  the  defend- 
ant to  pay  at  the  expiratloa  of  tbe  time  of  re- 
demption if  no  redemption  was  made;  Uiat 
the  guaranty  was  not  satisfied  or  discharged 
by  the  foreclosures;  that  In  making  these  fore- 
closures and  bidding  In  the  property  he  was 
acting  as  mere  trustee  or  agent  for  the  de- 
fendant; and  that  the  allegations  of  the  com- 
plaint as  to  the  oral  agreement,  and  what 
was  done  under  it,  were  only  material  as 
showing  that  be  had  exhausted  his  remedli>8 
against  the  makers  of  the  notes,  or,  rather, 
that  defendant  had  waived  his  doing  so.  We 
are  of  opinion  that  defendant's  contention  Is 
substantially  correct  C!onsidered  as  an  orig- 
inal agreement  the  oral  promise  would  clear- 
ly be  within  both  clatmes  of  the  statute  of 
frauds  referred  to;  and  It  cannot  be  any  the 
less  80  by  reason  of  Its  being  a  mndlficatlon  of, 
or  substitute  for,  the  original  agreement  It 
Is  Impossible  for  plaintiff  to  recover  without 
resort  to  this  oral  agreement  He  Is  confront- 
ed at  the  outset  by  the  fact  that  the  notes 
have  been  paid  and  satisfied  by  the  foreclo- 
sure of  the  mortgages;  and  the  only  ground 
npon  which  he  can  now  possibly  recover  is 
that  defendant  agreed  to  take  the  land  off  his 
hands,  and  pay  him  what  he  purchased  It  for 
at  the  mortgage  sales.  The  fact  that  plain- 
tiff has  performed  his  part  of  this  oral  agree- 
ment by  bidding  In  the  property  for  the 
amount  dne  on  the  mortgages  will  not  take  It 
out  of  the  statute.  There  Is  no  ground  for 
treating  the  plaintiff  as  the  mere  agent  of  the 
defendant  In  doing  this,  so  as  to  enable  bim 
to  recover  on  an  Implied  assumpsit,  as  might 
be  the  case  If  the  performance  by  plaintiff 
had  gone  to  the  benefit  of  the  defendant  Or- 
der afBrmed.  /   >  . 
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FARMERS'  NAT.  BANK  OF  OWATONNA 

T.  BACKUS  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  28,  1896.) 

DiscBAsaa  or  Rbgkivek — FosisoLostiBi  —  Riohts 
or  Second  Moktqaqbb. 

1.  In  an  action  to  forecloae  a  morticaxe,  a  re- 
ceiver pendente  lite  waa  appointed  to  CMlect  tlie 
rents  of  ttie  mortgaged  premises  and  apply  them 
in  payment  of  delinguent  taxes  and  interest  due 
on  a  prior  mortgasre.  Held,  that  tlie  fact  tliat, 
pending  ttie  action,  the  holder  of  the  first  mort- 
gage had  paid  the  delinquent  taxes,  added  the 
same  to  the  amount  due  on  tiis  mortgage,  fore- 
closed, and  bid  in  the  property  for  the  full 
amount  due  him,  furnished  no  ground  for  the  dis- 
charge of  the  receiver. 

2.  The  purchase  of  the  premises  by  the  first 
mortgagee  for  the  full  amoimt  due  him  operated 
as  a  discharge  of  interest  and  taxes  as  between 
himself  and  the  mortgagor,  but  not  as  between 
the  mortgagor  and  the  second  mortgagee.  It 
merely  increased  by  that  amount  the  sum  wliich 
the  second  mortgagee  would  have  to  pay  in  or- 
der to  redeem. 

(Syllabus  by  the  Cotvt) 

Appeal  from  district  court,  Ramsey  county; 
Charles  D.  Kerr,  Judge. 

Action  by  the  Farmers'  National  Bank  of 
Owatonna  against  Hiram  Backus  and  others. 
From  an  order  requiring  defendants  to  restore 
possession  to  the  receiver,  defendant  0.  W. 
Burdic  an;>eals.   AffirmecL 

W.  G.  White,  for  appellant  Herchmer  Johns- 
ton (Robertson  Howard,  of  counsd),  for  respood- 
ent 

MITCHELL,  3.  This  case  has  already  been 
twice  before  this  court  66  N.  W.  235,  and  66 
N.  W.  5.  After  we  beld  that  the  effect  of  a 
supersedeas  bond  on  appeal  was  to  suspend 
the  power  of  the  receiver  pending  the  appeal, 
the  receiver  surrendered  the  possession  of  the 
mortgaged  premises  to  Burdic,  the  grantee  of 
Backus,  the  mortgagor,  who  resumed  the  col- 
lection of  the  rents.  After  we  affirmed  the  or- 
der of  the  court  appointing  a  receiver  pendente 
lite  to  collect  the  rents  of  the  mortgaged  prem- 
ises, the  plaintiff  moved  the  court  below  for 
an  order  requiring  Bardie  to  restore  possession 
of  the  premises  to  the  receiver,  so  that  the  lat- 
let  might  resume  the  collection  of  the  rents  In 
accordance  with  the  terms  of  the  order  of  bis 
appointment.  At  the  same  time  Burdic  moved 
the  court  for  an  order  discharging  the  receiver, 
and  requiring  him  to  account  for  the  rents  be 
had  already  collected.  The  court  granted  plaln- 
tlCTs  motion  and  denied  that  at  Burdic,  but  with- 
out prejudice  to  an  application  for  an  accounting 
at  the  proper  time  and  upon  the  proper  show- 
ing.   From  this  order  Burdic  appeals. 

The  grounds  upon  which  Burdic  claimed  that 
the  receiver  efaould  be  disdiarged,  and  the  right 
to  collect  the  rents  restored  to  himself,  were 
that,  after  this  action  was  commenced,  and 
after  a  receiver  had  been  ammlnted,  and  pend- 
ing the  appeal  already  referred  to,  the  holder 
of  the  first  mortRage  had  paid  up  the  delin- 
quent taxes  and  the  Insurance  on  the  buildings 
on  the  premises,  added  the  amount  to  the  sum 
due  on  his  mortgage,  foreclosed,  and  bid  In  the 


property  for  the  full  amount  and  hence  that 
there  are  now  no  delinquent  taxes  on  the  prem- 
ises,  and  no  Interest  due  on  the  first  mortgage, 
and,  therefore,  that  there  Is  now  no  use  to 
which  the  receiver  could  rij^tfully  ai^ly  flie 
rents,  and  that  he  has  now  no  further  duties 
to  perform.  The  effect  of  the  decision  afiSrm- 
ing  the  order  appointing  a  receiver  was  to  re- 
store his  authority  to  collect  the  rents  pendente 
lite,  and  to  determine  that  he  had  that  right 
from  the  date  of  his  appointment  And  It  would 
seem  to  require  no  argument  to  show  that  if 
there  was,  at  the  commencement  of  this  ac- 
tion, a  propriety  or  necessity  for  the  appoint- 
ment of  a  receiver,  it  still  exists  with  even  in- 
creased force.  The  contention  that  the  delin- 
quent taxes  on  the  premises  and  the  interest 
on  the  first  mortgage  have  been  all  paid  by  the 
foreclosure  of  the  first  mortgage  is  fallacious. 
True,  they  have  been  discharged  as  between 
the  mortgagor  and  the  holder  of  that  mortgage, 
but  as  between  the  latt»  and  the  plaintiff, 
they  have  not  been  paid,  but  merely  added  to 
the  amount  of  the  first  mortgage,  thus  Increas- 
ing by  Just  so  much  the  amount  of  the  prior  in- 
cumbrance which  plaintiff  will  have  to  pay  lu 
order  to  protect  the  second  mortgage.  It  ap- 
pears that  although  Burdic  was  in  receipt  of 
the  rents  for  a  considerable  time  during  the 
pendency  of  his  formal  appeal,  he  never  applied 
any  part  of  them  to  the  payment  of  either  the 
taxes  on  the  premises  or  interest  on  the  first 
mortgage,  but  appropriated  them  to  his  own  use; 
and  It  comes  with  bad  grace  from  him  to  now 
attempt  to  resume  and  continue  the  same  conise. 
It  Is  contended  that  Burdic  was  at  least  enti- 
tled to  have  the  receiver  aoooont  for  tbe  rents 
and  profits  which  he  had  received.  But  as  the 
action  Is  still  pending,  no  reason  is  apparent 
why  the  receiver  should  be  teqifired  to  account 
at  this  time,  especially  at  the  instance  of  Burdic. 
Even  If,  as  suggested,  the  receiver  did  not  re- 
fund to  Burdic  all  the  rents  which  he  collected 
pending  the  appeal,  the  court  would  not  require 
him  to  pay  these  over  to  Burdic,  and  then  turn 
around  and  sue  him  and  bis  sureties  on  the 
supersedeas  bond  to  recover  tbem  back.  What 
application  should  be  made  upon  tbe  final  de- 
termination of  the  action  of  the  rents  and  prof- 
its collected  by  the  receiver  is  not  now  before  us; 
but  we  are  satisfied  that.  In  case  plaintiff  re- 
deems from  the  sale  on  the  first  mortgage,  be 
will  be  entitled  to  have  them  applied  towards 
such  redemption,  at  least  to  the  extent  of  the 
taxes  and  interest  on  the  first  mortgage  In- 
cluded In  that  sala  Hence,  In  any  view  of  the 
case,  the  court  was  right  in  continuing  the  re- 
ceiverablp.    Order  affirmed. 


COOPER  V.  HAYWARD  et  ai 

(Supreme  Cotut  of  Minnesota.    Dec.  28,  1896.) 
Appeal — New  Truu 
fftM,  that  there  was  no  error  in  the  oonrt's 
granting  a   new   trinl   on   the  ground   that  (he 
verdict  wns  not  justified  by  the  evidence. 
(Syllabus  by  the  Court,) 
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Appeal  from  district  court,  Steanis  county; 
D.  B.  Searle,  Judge. 

Action  by  Cbarles  A.  Cooper,  as  administrator 
of  WUUam  H.  Hayward,  against  Samuel  L. 
Hayward  and  others.  Verdict  for  defendanta 
From  an  order  granting  a  new  trial,  defend- 
ants appeaL   AfBrmed. 

M.  D.  Taylor,  for  appellants.  Geo.  W. 
Ste\rart,  for  respondent  ^ 

MITCHELL,  J.  Action  on  a  promissory  note 
executed  by  the  defendants  to  plaintiff's  Intes- 
tate. Defense,  want  of  consideration.  The  de- 
fendants bad  a  verdict,  and  the  court  granted 
a  new  trial  on  the  ground,  among  others,  that 
the  verdict  was  not  Justified  by  the  evidence. 
The  evidence  was  practically  undisputed  that 
the  deceased,  William  H.  Hayward,  waa  a  part- 
ner In  business  with  his  father,  J.  E.  Hayward, 
also  since  deceased;  that  the  defendant  Samuel 
L.,  being  pressed  by  his  creditors,  William  H. 
Hayward,  at  the  solicitation  of  his  mother,  and 
without  the  knowledge  of  his  father,  took  the 
moneys,  either  of  the  firm  or  of  his  father  indi- 
vidually (it  Is  immaterial  which),  which  were 
In  his  possesion  and  control  as  his  father's 
agent,  and  paid  the  debts  of  Samuel  L.,  and  for 
the  amount  thus  paid  out  took  defendants'  note, 
payable  to  himself  individually.  It  is  claimed 
that  this  money  was  Intended  as  a  gift  by  the 
father  to  the  defendant  Samuel,  but  this  dalm 
rests  exclusively  upon  what  the  mother  said  and 
did.  But  It  was  not  her  money,  and  she  had 
no  authority  to  give  It  away,  and  the  father 
never  knew  of  the  transaction.  Whether  the 
money  belonged  to  the  firm  or  to  the  father  in- 
dividually, it  constituted  a  consideration  tar 
the  note;  and,  as  the  note  was  made  payable 
to  William  H.  Hayward,  he,  if  living,  could, 
and  bis  personal  representative  after  his  death 
can,  maintain  an  action  on  It,  although  the  con- 
sideration paid  belonged  to  some  one  else,  and 
the  note  was  taken  for  the  benefit  of  that  per- 
son. The  father's  estate  has  never  made  any 
claim  to  the  note.  As  the  plalntlfr  did  not,  aft- 
er trial,  move  for  Judgment  notwithstanding 
the  verdict.  It  la  not  necessary  to  consider 
whether  the  court  ought  to  have  directed  a  ver- 
dict for  the  plaintiff.  It  ia  very  clear,  how- 
ever, that.  In  view  of  the  evidence,  the  court 
committed  no  error  in  granting  a  new  trial. 
Order  affirmed. 


SHULTES  V.  STIVERS. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1806.) 
Deed — Moktoaoe. 
On  an  isspe  of  whether  a  deed  Bbsolnte  on 
Its  face  was  intended  by  the  parties  to  be  an  ab- 
solute conveyance  or  merely  a  mortgage,  hdd, 
the  findings  of  the  court  are  supported  by  the  evi- 
dence. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Dodge  county; 
Thomas  E^  Bnckham,  Judge. 

Action  by  O.  D.  Shultes  against  Albert 
Stivers.    Verdict  for  plaintiff.    From  an  or- 


der refusing  a  new  trial,  defendant  appeals. 
Affirmed. 

B.  F.  Latta  and  S.  L.  Pierce,  for  appel- 
lant. Littleton  &  McCaughey,  for  respond- 
ent 

CANTY,  3.  The  Issue  in  this  case  Is 
whether  a  deed  absolute  on  its  face  is  an 
absolute  conveyance  or  only  a  mortgage,  and 
the  only  question  raised  on  this  appeal  is 
whether  the  findings  of  the  court  are  sus- 
tained by  the  evidence.  In  June,  1881,  one 
Dlnsmore  was  the  owner  of  the  quarter  sec- 
tion of  land  in  question,  and  made  an  e.xecu- 
tory  agreement  to  sell  and  convey  It  to  the 
defendant.  Stivers,  who  agreed  to  pay  for  it 
the  sum  of  $2,000,  to  be  paid  In  eight  annual 
installments  of  $250  each,  with  Interest  at 
the  rate  of  7  per  cent  per  annum,  payable 
annually.  The  land  was  then  vacant  prairie. 
Stivers  took  possession  of  the  same,  broke 
and  improved  the  greater  portion  of  it,  and 
continued  to  raise  crops  on  the  same  until 
the  6th  of  October,  1891.  At  that  time  be 
had  never  paid  any  of  the  principal  of  $2,- 
000,  which  be  owed  to  Dlnsmore,  was  in  de- 
fault for  one  year's  Interest,  and  had  given 
the  latter  a  chattel  mortgage  on  that  year's 
crops  for  one  installment  of  the  principal  and 
taiterest  On  that  day  Stivers  made  a  quit- 
claim deed  of  the  premises  to  Dinsmoro, 
and  the  latter  executed  a  conveyance  of  the 
same  to  Shultes.  As  a  part  of  this  trans- 
action, Dlnsmore  released  the  chattel  mort- 
gage on  Stivers'  crop,  and  surrendered  to 
the  latter  the  notes  made  by  him  to  Dlns- 
more. The  latter  agreed  to  throw  off  the 
one  year's  interest,  and  Shultes  gave  him 
$1,000  in  cash,  and  a  mortgage  on  the  prop- 
erty for  $1,000  more,  and  thereupon  exe- 
cuted a  written  lease  of  a  part  of  the  land 
to  other  parties,  who  raised  a  crop  thereon 
the  following  year.  Stivers  also  broke  up 
3S  acres  of  the  land  such  following  year, 
raised  a  crop  of  flax  on  the  same,  and  claims 
he  did  so  as  owner,  while  Shultes  claims 
that  this  was  done  under  a  special  agree- 
ment by  which  be  was  to  furnish,  and  did 
furnish,  the  seed,  and  was  to  receive  oue- 
thlrd  of  the  crop.  We  will  not  attempt  to 
recite  In  detail  the  evidence  and  circum- 
stances In  the  case.  As  to  whether  Shultes 
agreed  to  loan  Stivers  the  money  to  pay 
Dlnsmore,  and  the  two  deeds  were  made 
merely  to  secure  Stivers  for  the  money  so 
loaned,  or  whether  Stivers  sold  the  property 
absolutely  and  unconditionally  to  Shultes, 
the  evidence  is  conflicting.  On  the  trial  be- 
fore the  court  without  a  Jury  the  court  found 
for  Shultes  that  the  transaction  was  that  of 
an  absolute  and  unconditional  sale  of  the 
land  to  him  by  Stivers,  and  we  are  of  the 
opinion  that  the  findings  are  sustained  by 
the  evidence.  Appellant,  Stivers,  contends 
strenuously  that  there  was  a  fiduciary  rela- 
tion between  Uim  and  Shultes,  which  threw 
onto  the  latter  the  burden  of  showing  that 
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the  transaction  wtts  a  fair  oHe.  We  cannot 
bold  that  any  such  relation  existed  from  the 
mere  fsct  that  Sbultes  had,  about  a  year 
prior  to  the  time  of  this  transaction,  attempt- 
ed to  assist  Stivers  in  settling  with  Dins- 
more  for  91,C00,  and  had  agreed  to  loan 
Stivers  the  money  for  that  purpose.  Dins- 
more  refused  to  accept  the  terms  and  convey 
the  land  to  Stivers  for  that  sum,  and  the 
negotiations  were  dropped.  Neither  is  the 
fact  that  at  and  prior  to  the  transaction  here 
In  question  Stivers  was  indebted  to  Shultes 
sufflcient  to  show  such  a  fiduciary  relation. 
Even  if  all  of  these  facta  and  circumstances 
tended  to  prove  such  a  relation,  it  would  still 
be  a  question  of  fact  for  the  trial  court  whether 
such  relation  existed,  and  the  evidence  is  ceis 
tainly  not  so  conclusive  that  a  finding  by  the 
court  that  it  did  not  exist  would  not  be  dis- 
tnrbed  en  appeal.  The  order  denying  a  new 
trial  la  affirmed. 


OHRISTIANSON  v.  CHICAGO,  ST.  P.,  M. 
A  O.  RY.  CO. 

(Supreme  Court  of  Minnesota.     Dec.  28,  1896.) 
IR40BT  TO   Bmplotb  —  Pboximati  Cadse  —  Cos- 

TRIBDTOKY   yeOLIQBNCE — KELBAgK. 

1.  Evidence  considered,  and  held  lafficient  to 
justify  the  jury  in  tinding  (1)  that  defendant's 
servaiita  were  negligent;  (2)  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  injury;  {ti) 
that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence; (4)  that  he  had  not  settled  and  released 
hia  claims  against  the  defendant  for  damages. 

2.  Where  an  act  ia  negligent,  the  person  com- 
mitting it  is  liable  for  any  injury  proximately  re- 
sulting from  it,  although  he  could  not  have  rea- 
sooahiy  anticipated  that  injury  would  result  in 
the  form  or  way  in  wtiich  it  did,  in  fact,  happen. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jackson  ooimty; 
P.  B.  Brown,  Judge. 

Action  by  Alfred  Chrlstianson  against  ths 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Rail' 
way  Company.  Verdict  for  plaintiff.  From  an 
order  refusing  a  new  trial,  defendant  appeala 
Affirmed. 


Lorin  Cray,  for  appellant   T.  J. 
L.  F.  Lnmmers,  for  re^wndent. 


Knox  and 


MITCHELL,  J.  This  action,  which  was  here 
on  a  former  appeal  (61  Minn.  249,  68  N.  W. 
639),  was  brought  to  recover  for  i>en30Dal  In- 
juries caused  by  the  alleged  negligence  of  de- 
fendant's servants.  The  defenses  Interposed 
were  (1)  that  defendant  was  not  guilty  of  any 
negligence;  (2)  that  plaintiff  was  guilty  of  con- 
tributory negligence;  (3)  accord  and  satisfac- 
tion. The  plalntift  was  in  defendant's  employ 
as  a  flecrtion  hand.  On  the  day  hi  question,  he 
and  two  other  sectlonmen  started  ea-sterly  on  a 
hand  car,  to  meet  their  section  foreman.  In  the 
meantime,  another  section  crew,  with  plain- 
tiff's siectton  foreman,  had  started  westerly 
from  ancWbcr  point,  on  another  hand  car.  'When 
the  two  cars  came  within  a  short  distance  of 
each  other,  those  on  the  west-bound  signaled 
those  on  the  east-lxrand  car  to  go  back.    There- 


upon those  on  the  latter  car  tonied  huA,  and 
both  cars  proceeded  westerly,  the  car  on  which 
plaintiff  was  going  ahead,  and  the  other  car  fol- 
lowing. It  appears  from  the  evidence  that 
those  on  the  rear  car  had,  before  startliig  out 
that  morning,  imbibed  several  drinks  ot  whU- 
Isy;  and  that,  while  both  can  were  going  west- 
erly, soma  of  them  once  or  twice  signaled  to 
those  ob  the  forward  car  as  if  wanting  them  to 
go  faster.  The  only  significance  of  this  is  that 
it  may  In  part,  at  least,  accotmt  for  the  cooduet 
of  those  on  the  rear  car.  This  part  of  the  rail- 
road was  a  downgrade  of  from  52  to  5S  feet  to 
the  mile,  and  the  track  was  wet  and  somewhat 
slippery.  The  cars  were  running  down  this 
grade  at  a  rate  of  speed  variously  estimated  at 
from  10  to  20  miles  an  hour.  The  front  car,  on 
which  plaintiff  was,  was  of  old  style,  not  capa- 
ble of  as  great  a  rate  of  speed  as  the  rear  car; 
and,  owing  to  the  nature  of  its  gearing,  the 
handles  attached  to  the  lever  moved  very  rap- 
idly; so  much  so  that  it  was  difficult  for  one 
standing  on  the  car  to  hold  on  to  them.  Plain- 
tiff was  standhig  on  the  rear  end  of  the  car, 
with  notlilng  to  hold  on  to  except  these  handles. 
The  other  two  men  were  on  the  front  end  of 
the  car  where  the  brake  waa.  The  usual  dls- 
ance  at  which  hand  cars  kept  apart,  according 
to  the  rules  of  the  company,  was  "three  tele- 
graph poies,"  which  would  be  540  feet.  At  the 
rate  of  speed  at  wtdch  it  was  going,  the  rear 
car  could  not  have  been  brouglit  to  a  stc^  by 
the  application  of  the  brake  In  less  than  100 
feet.  The  cars  had  traveled  in  this  way  about 
a  mile  and  a  quarter,  the  rear  car  gaining  on  the 
forward  one,  until  it  got  within  60  feet  of  it 
The  plaintiff  testified  that  at  this  point  he 
looked  back,  and,  seeing  the  other  car  so  near, 
and  going  so  fast  became  diszy,  lost  his  bal- 
ance, and  fell  off.  It  is  perhaps  unimportant 
whethei  his  fail  was  the  result  of  fright  caused 
by  seeing  the  other  rapidly  moving  car  so  near, 
or  whether  he  accideotally  lost  bis  hold  an  the 
handle  of  the  lever,  and  lost  bis  balance,  The 
ttict  is  tmdiaputed  that  be  did  ^all  off.  We 
think  the  evidence  shows  that,  after  the  men 
on  the  rear  car  saw  him  fall,  they  did  an  they 
could  to  stop  their  car;  but  going,  as  they  were, 
at  so  great  a  rate  of  speed,  and  being  within 
60  feet  of  the  front  car.  It  was  impossible  for 
tliem  to  avoid  colliding  with  the  plaintiff.  The 
result  was  that  the  car  ran  upon  him  while  ly- 
ing on  the  track,  and  inflicted  very  severe  in- 
juries. 

We  fail  to  discover  any  evidence  of  contribu- 
tory negligence  on  plaintiff's  part.  The  only 
thing  which  it  is  suggested  that  he  ought  to  have 
done  was  to  have  made  some  effort  to  slacken 
the  speed  of  the  car  on  which  ^e  was  riding. 
As  the  moat  imminent  source  of  danger  would 
seem  to  have  been  the  close  proximity  of  the 
rear  car.  It  Is  not  apparent  how  this  would  have 
helped  matters.  Moreover,  it  appears  that  plain- 
tiff was  an  ignorant  man,  with  little  or  no  ex- 
perience hi  railroad  work;  and  that  those  on  the 
rear  car,  of  whom  his  own  toremam  waa  one, 
were  Hlgnnllng  the  front  car  to  go  faster.  The 
rci7  most  that  can  be  claimed  for  the  evtdeBce 
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ia  that  the  queation  of  ptalntUFs  contributoTj 
ne^igence  was  for  tbe  Jury. 

2.  That,  nnder  tbe  evidence,  tbe  question,  of 
Uie  n^^gence  of  thoae  on  tbe  rear  car  was  for 
tbe  iarj,  we  iBve  no  doubt  Tbe  usual  prac- 
tice, la  acoordanoe  wltb  tbe  rules  of  tbe  com- 
pany,  ttx  band  cars,  wben  goins  In  tbe  same 
tUrectkin,  to  maintain  a  distance  between  tbem 
of  "three  telegraph  poles,"  was  founded  upon 
tbe  plainest  dictates  of  common  i^udence.  Tbe 
faster  the  cars  were  going,  and  tbe  greater  tbe 
distance  repfolred  to  stop  tbe  rear  car,  tbe  great- 
er was  the  Beeesstty  for  tbe  obeerrance  of  this 
rule,  BO  as  to  aTOid  Injury  In  case  of  accident 
to  the  front  car  or  those  riding  upon  it  But  in 
this  case,  although  tbe  cars  were  going  at  a 
high  rate  of  speed  on  the  downgrade  and  a  slip- 
pery track,  thoae  on  tbe  rear  car  allowed  it  to 
<!ome  within  only  a  little  over  half  the  distance 
of  the  front  car  In  which  tb^  could  have 
Btopped  bad  any  accident  befallen  tbe  front  car 
or  Its  occupants.  The  jury  were  amply  Justi- 
fied In  finding  that,  in  so  doing,  the  occupants 
of  tbe  rear  car  were  guilty  of  negligence. 

8.  Tbe  main  contention,  however,  of  de- 
fendant's counsel,  is  that,  conceding  that 
those  on  tbe  rear  car  were  negligent,  yet 
plalntiflTs  Injuries  were  not  tbe  proximate 
result  of  such  negligence;  or,  perhaps  to 
state  their  position  more  accurately,  that  it 
la  not  enough  to  entitle  plaintiff  to  recover 
tb&t  his  Injuries  were  the  natural  conse- 
quence of  this  negligence,  but  that  it  must 
aiao  appear  that,  under  all  tbe  circumstances, 
K  might  have  been  reasonably  anticipated 
that  such  injury  would  result.  With  this 
legal  premise  assumed,  counsel  argues  that 
thoae  on  tbe  rear  car  could  not  have  reason- 
ably anticipated  that  plaintiff  would  fall  from 
the  car.  It  Is  laid  down  In  many  cases  and  by 
some  text  writers  that.  In  order  to  warrant  a 
finding  that  negligence  (not  wanton)  is  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligent  act,  and  that  It 
(the  injury)  was  such  as  might  or  ought,  in 
tbe  light  of  attending  circumstances,  to  have 
been  anticipated.  Such  or  similar  statements 
of  law  have  been  inadvertently  borrowed  and 
repeated  in  some  of  the  decisions  of  this 
court,  but  never,  we  think,  where  tbe  precise 
point  now  under  consideration  was  involved. 
Hence  such  statements  are  mere  obiter.  Tbe 
doctrine  contended  for  by  counsel  would  es- 
tablish practically  tbe  same  rule  of  damages 
resulting  from  tort  as  Is  applied  to  damages 
resulting  from  breach  of  contract,  under  the 
familiar  doctrine  of  Hadley  v.  Baxendale,  9 
ISxch.  341.  nils  uKide  of  stating  the  law  is 
misleading,  if  not  positively  inaccurate.  It 
confounds  and  mixes  tbe  definition  of  "negli- 
gence" with  that  of  "proximate  causc^^Vhat 
a  man  may  reasonably  anticipate  is  Impor- 
tant, and  may  be  decisive.  In  determining 
whether  an  act  is  negligent,  but  Is  not  at  all 
decisive  in  ;(letermining  whether  that  act  Is 
the  proximate  cause  of  an  injury  which  an- 
anes.  If  a  person  had  no  reasonable  grouDd 
6»N.W.— fl. 


tD  anticipate  that  a  particular  act  would  or 
might  result  In  any  Injury  to  anybody,  then, 
of  course,  the  act  would  not  be  negligent  at 
all;  but,  if  the  act  itself  is  negligent,  tiien 
the  person  guilty  of  it  is  equally  liable  for 
all  its  natural  and  proximate  consequences, 
whether  he  could  have  foreseen  them  or  not. 
Otherwise  expressed,  the  law  la  that  if  the 
act  Is  one  which  the  party  ought,  in  the  exer- 
cise of  ordinary  care,  to  have  anticipated  was 
liable  to  result  in  injury  to  others,  then  he 
is  liable  for  any  injury  proximately  resulting 
from  it,  although  he  could  not  have  antid- 
patedx^he  particular  injury  which  did  hap- 
pen,^C)onsequences  which  follow  in  unbro- 
ken sequence,  without  an  intervening  effi- 
cient cause,  from  tbe  original  negligent  act, 
are  natural  and  proximate;  and  for  such 
consequences  the  original  wrongdoer  is  re- 
sponsible, even  though  he  could  not  have 
foreseen  the  particular  results  which  did 
follow.  Sevan,  Neg.  p.  97;  Hill  v.  Winsor, 
118  Mass.  2S1;  Smith  v.  Railway  Co.,  L.  R. 
0  C.  P.  14.  Ftor  citation  of  cases  on  this  ques- 
tion, see  16  Am.  &  Eng.  Bnc.  Law,  p.  43C  et 
seq.;  also,  Shear.  &  R.  Neg.  S  28  et  seq. 
Tested  by  this  rule,  we  think  that  it  is  clear 
that  the  negligence  of  those  on  tbe  rear  car 
was  the  proximate  cause  of  plaintiff's  injuries; 
at  least,  that  the  evidence  Justified  the  Jury  in 
so  finding.  Counsel  admitted  on  the  argu- 
ment that  If,  by  derailment  or  other  accident, 
the  front  car  had  been  suddenly  stopped,  and 
a  collision  and  consequent  injuries  to  plain- 
tiff had  resulted,  the  negligence  of  those  on 
the  rear  car  would  have  been  the  proximate 
cause.  But  we  can  see  no  difference  in  prin- 
ciple betwe^i  the  case  supposed  and  tbe  pres- 
ent case.  The  causal  connection  between  tbe 
negligent  act  and  the  resulting  injury  would 
be  the  same  in  both  cases.  The  only  possi- 
ble difference  is  that  it  might  be  anticipated 
that  the  sudden  stoppage  of  tbe  car  was  more 
likely  to  happen  than  the  falling  of  one  of  its 
occupants  upon  the  track. 

4.  Tbe  only  remaining  question  is  whether 
the  evidence  Justified  tbe  verdict  upon  tbe 
issue  of  accord  and  satisfaction.  It  stands 
practically  undisputed  that,  prior  to  tbe  com- 
mencement of  this  action,  the  plaintiff  re- 
ceived from  the  defendant  $25,  and  signed  a 
formal  instrument  in  writing  releasing  and 
discharging  the  defendant  from  all  claims  or 
demands,  of  every  name  and  nature,  arising 
or  to  grow  out  of  the  injuries  received  by 
being  struck  l^  the  hand  car.  The  sub- 
stance of  bis  testimony  is  to  the  effect  that 
he  was  told  that  tbe  railroad  company  was 
giving  him  the  925  "because  be  was  poor," 
or  "out  of  kindness,"  and  that  be  was  told 
and  believed  that  the  paper  which  be  signed 
was  merely  a  receipt  for  that  sum  of  money, 
and  that  be  did  not  understand  that  it  was  a 
release  of  his  claims  against  the  defendant. 
This  excuse  is  so  often  resorted  to  as  a 
means  of  avoiding  a  settlement  whenever  the 
party  subsequently  thinks  or  is  told  by  seme 
Interested   party    that    be    has    settled    too 
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cheaply,  that  It  la  always  to  be  scrutinized 
with  great  care.  The  mere  fact  that  a  man 
has  made  a  poor  bargain  is  no  ground  for 
setting  it  aside.  Neither  can  a  settlement  of 
a  controversy  be  avoided  because  of  a  mis- 
taken conception  of  Its  effect  by  one  of  the 
parties,  unless  it  be  shown  that  be  was  In- 
dnced  to  agree  to  It  by  some  act  of  the  other 
party  which  would  amount  to  a  fraud  upon 
his  rights;  and  where  a  party  has,  for  a 
valuable  consideration,  executed  a  solemn  in- 
strument of  release,  there  ought  to  be  pretty 
strong  and  clear  evidence  impeaching  it  to 
warrant  a  court  or  Jury  in  avoiding  It. 

The  evidence  tends  to  show  that  plaintiff 
Is  quite  an  Ignorant  man;  and,  if  we  are  to 
Judge  from  his  testimony  contained  in  the 
record,  so  weak  intellectnally  as  to  be  almost 
imbecile.  Whether  this  Is  strictly  true,  or 
whether  his  Ignorance  and  forgetf ulness  were 
partly  simulated  for  effect,  the  court  and 
Juiy,  who  saw  and  heard  him,  were  much 
better  Judges  than  we.  Among  the  Injuries 
which  he  received  were  very  severe  ones  on 
the  head;  and  there  was  some  evidence  tend- 
ing to  show  that  these  had  impaired  his  mind 
down  to  the  time  of  trial,  although  it  is  true 
that  there  was  evidence  to  the  contrary. 
When  he  was  injured,  he  was  carried  to  his 
boarding  place  at  the  house  of  defendant's 
section  foreman,  where  he  was  confined  to 
bis  bed  for  about  13  weeks,  during  which 
time  he  was  attended  by  the  defendant's  sur- 
geon, and  waited  on  by  one  of  defendant's 
sectlonmen,  in  the  capacity  of  nurse.  He  was 
apparently  a  man  without  relatives  or  ad- 
visers, and  during  his  long  illness  does  not 
appear  to  have  come  in  contact  with  any  one 
except  the  physician,  nurse,  and  the  section 
foreman  at  whose  house  he  was.  We  do  not 
refer  to  these  facts  as  Implying  any  wrong- 
doing on  part  of  the  defendant,  but  mere- 
ly for  the  purpose  of  characterizing  plain- 
tiff's condition  and  surroundings  when  he 
executed  the  release.  It  does  not  appear  that 
he  had  ever  as  much  as  considered  the  ques- 
tion of  his  claim  against  the  defendant,  or 
that  there  had  been  any  negotiations  what- 
ever on  the  subject  between  the  parties.  In 
this  condition  of  affairs,  while  plaintiff  was 
still  confined  to  his  bed,  and  about  six  weeks 
after  the  accident,  the  defendant's  claim 
agent  went  to  the  section  foreman's  house 
with  a  draft  for  $25,  and  a  formal  Instru- 
ment of  release  already  prepared,  and, 
through  the  section  foreman  as  interpreter 
(for  plaintiff  could  not  speak  or  read  Eng- 
lish), tendered  the  $25  for  plaintiff's  accept- 
ance, and  this  instrument  of  release  for  his 
signature.  Of  course,  If  the  defendant  was 
liable  at  all  to  the  plaintiff,  the  sum  tendered 
was  a  most  Inadequate  trifle  compared  with 
what  he  was  entitled  to.  This  of  itself  is 
not  sufficient  ground  for  avoiding  a  settle- 
ment, but  we  think  It  Is  a  circumstance  en- 
titled to  some  weight  in  determining  whether 
there  was  any  fraudulent  overreaching  or  un- 
fair advantage  taken  of  plaintiff's  condition 


In  securing  his  signature  to  the  release,  and 
as  to  whether  be  understood  that  he  was  re- 
leasing all  claim  against  the  company.  It 
does  not  appear  that  there  were  any  negotia- 
tions at  this  Interview  as  to  how  much  de- 
fendant should  pay;  and  although,  as  al- 
ready stated,  the  amount  tendered  was  gross- 
ly Inadequate  If  defendant  was  liable  for  any- 
thing, yet,  according  to  defendant's  witness- 
es, plaintiff  accepted  It  without  as  much  as 
making  a  suggestion  that  he  ought  to  bare 
more.  The  strongest  evidence  against  the 
plaintiff  Is  the  testimony  of  several  witnesses 
that  he  afterwards  made  statements  to  the 
effect  that  he  had  settled  with  the  company, 
or  that,  If  he  had  not  settled,  he  could  re- 
cover big  money,  etc.  Some  of  these  state- 
ments he  denies,  and  as  to  others  be  tcstifie<] 
that  he  did  not  remember.  But  there  is  one 
fact  which  would  considerably  detract  from 
the  force  of  these  statements  even  if  made. 
Most  of  them  were  made  after  this  actioo 
was  brought,  and  after  the  defendant  had  set 
up  this  release  as  a  defense.  Hence  there  is 
room  for  the  hypothesis  that  the  statements 
had  reference  to  the  effect  upon  the  result  of 
the  action  of  the  release  by  which  the  com- 
pany claimed  he  had  settled,  rather  than  an 
admission  as  to  what  he  had.  In  fact,  done. 

It  is  Impossible,  as  well  as  impractlcablo. 
to  attempt  to  state  all  the  evidence,  diroci 
and  circumstantial,  bearing  on  the  issue;  but 
our  conclusion  is  that,  notwithstanding  the 
testimony  of  the  section  foreman,  corrolv 
orated  by  the  section  man,  that  he  did  fully 
and  correctly  translate  and  explain  the  re- 
lease to  the  plaintiff,  and  that  be  seemed  to 
understand  it,  the  evidence  upon  the  issue 
of  accord  and  satisfaction  made  a  case  for 
the  Jury.    Order  affirmed. 


liONIS  V.  LAKE  SHORE  &  M.  S.  RY.  CO. 

(Supreme  Court  of  Michigan.     Jan.  5,  1897.) 

Railboads— Accident  at  Ckossino  —  Sionau  — 
Negative  Testimont. 
_  Testimony  of  a  witness  that,  as  defendant's 
engine  approached  a  crossing,  he  did  not  liear 
any  bell  or  whistle,  is  not  negative  testimonjr. 
■o  as  to  require  an  instruction  as  to  the  rela- 
tive value  of  negative  and  positive  eviJenw, 
where  he  testifies  that  he  was  looking  n>ht 
at  the  engine,  and  was  within  hearing  distauce, 
though  on  croBS-esamination  he  testifies  that 
be  was  not  at  the  time  thinlcing  of  the  train, 
but  would  have  heard  it,  probably,  if  it  had 
whistled,  and  hardly  thought  the  bell  could 
have  rung  without  his  noticing  it. 

Error  to  circuit  court,  Lenawee  county: 
Victor  H.  Lane,  Judge. 

Action  by  Minor  Lonls  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

0.  E.  Weaver  (Geo.  0.  Greene  and  O.  G. 
Getzen-Danner,  of  counsel),  for  appeUant 
Watts,  Bean  &  Smith,  for  appellee. 

GRANT,  J.  This  case  Is  the  companion  of 
McDuffle  V.  Railway  Co.,  98  Mich.  356.  37  N. 
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W.  248.  McDufDe  was  driving,  and  Lonls 
-was  riding  in  the  same  wagon  with  him. 
The  issue  In  this  case  is  the  same  as  in  the 
other,  and  the  testimony  the  same,  except' 
some  discrepancies  between  the  testimony  ot 
Lonls  and  McDuffle  npon  this  trial  and  that 
siren  In  the  other  case.  All  the  propositions, 
except  one  now  urged  by  the  learned  counsel 
for  the  defendant,  are  substantially  the  same 
as  were  urged  In  that  case.  That  decision  is 
the  law  of  this  case,  unless  the  defendant  has 
now  established  facts  which  were  not  estab- 
lished in  the  former  'case.  Just  after  the  ac- 
cident, both  McDuffle  and  Lonls  made  writ- 
ten statements  to  the  agents  of  the  defend- 
ant detailing  bow  the  accident  occurred. 
Those  statements  differed  from  their  testi- 
mony given  npon  the  trial.  It  was  held  in 
that  case  that  this  conflict  was  not  so  great 
as  to  Justify  the  court  in  directing  a  verdict 
for  the  defendant  on  the  ground  of  contribu- 
tory negligence.  We  find  no  such  conflict  in 
the  three  versions  of  the  accident  as  to  Jus- 
tify the  court  in  saying  that  either  McDuffle 
or  Lonls  was  barred  of  recovery  on  account 
of  this  conflict  The  Jury,  under  proper  In- 
structions, were  left  to  determine  what  cre- 
dence they  would  give  to  the  testimony  of 
these  parties. 

One  question  which  was  not  raised  upon 
the  McDuffle  trial  la  now  raised.  The  M- 
lowlng  request  was  preferred  and  refused: 
"The  Jury  is  instructed  that,  as  to  the  ques- 
tion of  the  giving  of  the  signals,— as  to 
whether  or  not  the  whistle  was  blown  and 
the  bell  rung,— the  difference  between  the 
positive  and  negative  testimony  is  very- 
marlied,  and  the  positive  testimony  of  wit- 
nesses who  had  opportunity  to  Iinow  that 
the  signals  were  given  should  outweigh  the 
testimony  of  witnesses  who  did  not  hear  it, 
unless  in  some  manner  their  attention  had 
been  called  to  it."  Five  witnesses  for  the 
plaintiff  swear  positively  that  the  signals 
were  not  given,  and  give  their  reasons  why 
they  so  testified.  One  other  witness,  John 
Williams,  testified  that  he  was  "looking  right 
at  the  engine,"  and  that  he  did  not  hear  any 
beU  or  whistle.  On  cross-examination  he 
said  "he  did  not  think  he  was  thinking  at  all 
about  any  train  coming;  that  his  attention 
was  not  called  directly  as  to  whether  the 
train  whistled  or  whether  it  did  not,  al- 
though, being  out  of  doors,  he  would  have 
heard  it,  probably,  if  It  had  whistled;  that 
be  would  hardly  think  the  bell  would  ring 
without  he  noticed  It  at  such  a  time  as  that, 
—In  fact,  he  was  talking  about  it  right 
away."  On  the  part  of  the  defendant,  18 
witnesses  testified  positively  that  the  signals 
were  given.  We  do  not  think  there  was 
negative  testimony  to  which  the  request 
would  have  been  applicable.  The  only  testi- 
mony to  which  that  term  could  possibly  be 
applied  was  that  of  WlUiams.  But  he  said 
that  he  was  looking  at  the  engine;  was  out 
of  doors  and  within  hearing  distance.  It 
seems  improbable,  as  he  testified,  that  be 


would  not  have  heard  them  undw  these  cir- 
cumstances. The  situation  before  the  Jury 
was  one  of  positive  testimony  against  posi- 
tive testimony,  and  their  verdict  depended 
upon  which  they  believed.  They  have  said 
by  their  verdict  that  they  believed  the  5  wit- 
nesses for  plaintiff,  and  did  not  believe  the 
18  for  the  defendant  If  there  was  any  rem- 
edy for  the  defendant,  It  lay  with  the  circuit 
Judge,  who  saw  the  witnesses,  and  was  bet- 
ter able  than  we  are  to  determine  whether 
the  Jury  disregarded  the  rule  as  to  prepon- 
derance of  evidence,  so  as  to  Justify  him  in 
granting  a  new  trial.  The  Judgment  Is  af- 
firmed.   The  other  Justices  concurred. 


HALL  etnL  v.  DONOVAN.  Circuit  Judge. 
(Supreme  Court  of  Michigan.     Jan.  6,  1897.) 

RbCEIVEB  — SUHHENDEER  OF  ASSETS  —  APPEALABLE 

Judgment. 

1.  In  an  action,  under  S  How.  Ann.  St.,  | 
8749,  relating  to  voluntary  assignments,  and  an- 
thorizing  holders  of  preferred  claims  to  bring 
an  action  in  case  of  fraud,  and  apply  for  a  re- 
ceiver, an  order,  made  pendente  lite,  appointing 
a  receiver,  and  requiring  defendants  to  deliv- 
er to  the  receiver  all  property  constituting  a 
stock  of  goods  owned  by  persons  named,  which 
is  in  possession  of  other  defendants  as  mort- 
gagees, is  erroneous,  if  not  a  nullity. 

2.  An  order,  made  pendente  lite,  appointing 
a  receiver,  and  requiring  defendants  to  deliver 
to  the  receiver  all  -property  constituting  a  stock 
of  goods  owned  by  persons  named,  which  is  In 
possession  of  other  defendants  as  mortgagees, 
U  appealable. 

Original  application  by  Thomas  E.  Hall  and 
others  for  a  writ  of  mandamus  to  J.  W.  Don- 
ovan, Wayne  county  circuit  Judge,  to  compel 
him  to  vacate  a  certain  order.    Writ  denied. 

Julian  O.  Dickinson,  tcx  relator.  Harry  F. 
Chlpman,  for  respondent 

HOOKER,  J.  The  circuit  court  in  chancery 
made  an  order,  appointing  a  receiver,  and  re- 
quiring defendants  to  deliver  over  to  said  re- 
ceiver all  property  constituting  a  stock  of  dry 
goods  owned  by  Richardson  and  others,  which 
was  In  the  possession  of  other  defendants  as 
mortgagees.  The  bill  was  filed  under  3  How. 
Ann.  St,  8  8749o,i  and  the  order  was  made 
pendente  lite.  A  motion  was  made  to  vacate 
said  order,  which  was  denied,  and  an  applica- 
tion tor  mandamus  to  compel  it  is  made. 
This  order  attempts  to  divert  possession  of 
property  on  a  preliminary  inquiry,  and,  if  not 
an  absolute  nullity,  was  Improvldently  made. 
People  V.  St  Clair  Circuit  Judge,  31  Mich.  450; 
People  V.  Slmonson,  10  Mich.  335;  Barry  v. 
Briggs,  22  Mich.  201;  Soiling  v.  Johnson,  2.~> 
Mich.  489;  People  v.  Jones,  33  Mich.  303;  Mc- 

1  3  How  Ann.  St  S  8749o,  relating  to  volun- 
tary assignments,  provides  that  persons  having 
preferred  claims  thereunder  may  proceed  in  chan- 
cery for  the  app<»ntment  of  a  receiver,  and  the 
marshaiinp;  of  assets,  and  the  application  thereof 
to  the  claim  or  claims  involved,  pro  rata  or  other- 
wise. In  case  of  any  fraud  affectmg  such  claim  or 
claims. 
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Oombs  T.  Meirybew,  40  Mich.  725;  Tawas  R. 
Oo.  ▼.  Iosco  Circuit  Judge,  44  Mich.  481,  7  N. 
W.  65;  Jones  v.  SchaU,  45  Mich.  380,  8  N.  W. 
68.  But,  as  shown  by  most  of  the  cases  cited, 
and  many  others  that  mlKht  be  cited,  the  or- 
der is  appealable,  and  mandamus  should  not 
be  resorted  to  In  such  cases,  as  we  hare  re- 
peatedly held.  The  case  of  Scott  t.  CSrcult 
Judges,  58  Mich.  314,  25  N.  W.  200,  is  in  point 
We  must,  therefore,  deny  the  writ,  but  we 
have  no  doubt  that  the  drcnit  judge  will  ra- 
cate  the  order  upon  a  renewal  of  the  applica- 
tion, and  upon  being  advised  of  the  view  taken 
by  this  court.  Nelthw  party  will  be  allowed 
costs.    Tbe  other  justices  concurred. 


CARROLL  y.  McKALB. 
(Supreme  Coort  of  Michigan.     Dec.  24,  1896.) 
Replevin  —  Titlh  to  Scppobt  —  Fbiscipal  asd 

AOBNT. 

Where  plaintiff,  as  agent,  exchanged  prop- 
erty of  his  principal  for  a  bicycle,  but  without 
the  principal's  knowledge  or  consent  sent  him 
a  different  bicycle  instead,  claiming  it  to  be 
the  one  received  in  the  trade,  the  bicycle  re- 
tained did  not  l>ecome  his  property,  though  the 
other  was  not  returned,  and  he  cannot  maintain 
replevin  for  it  against  an  officer  lev;^ins  on  it 
under  an  execution  against  his  principal. 

Error  to  circuit  court,  Ingham  county;  Rol- 
liu  H.  Person,  Judge. 

Acti<m  of  replevin  by  Joseph  B.  Carroll 
against  William  U.  McKale.  Judgment  for 
plaintiff  on  a  verdict  directed  by  tbe  court, 
and  defendant  tH^ngs  error.     Reversed. 

Arthur  D.  Prosser,  for  appellant.  S.  L.  Kil- 
boume,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  in  re- 
plevin for  a  Columbia  bicycle,  taken  from  pos- 
session of  defendant,  who,  as  d^uty  sheriff, 
seized  tbe  same  on  a  writ  of  execution  In  fa- 
vor of  Fred  Haines,  and  running  against  the 
property  of  one  Smoyer.  The  issue  was 
whether  the  property  was  the  property  of 
Smoyer  at  tbe  time  of  its  seizure,  or  tbe  prop- 
erty of  plaintiff.  The  circuit  judge  directed 
a  verdict  for  {dalntiff,  and  the  question  Is 
whether  there  was  any  testimony  tending  to 
support  the  title  of  Smoyer.  There  was  tes- 
timony on  the  part  of  the  defendant  which 
tended  to  show  that  Smc^et  was  the  owner  of 
an  equity  in  a  piece  of  property  in  the  city 
of  Lansing  which  was  considered  worth  $130. 
Plaintiff  Is  a  real-estate  agent.  Smoyer  em- 
ployed him  to  make  a  trade  of  his  equity  In 
the  propOTty  referred  to  for  a  Columbia  bi- 
cycle, and  agreed  with  plaintiff  that.  In  case 
he  effected  a  trade,  he  (Smoyer)  would  pay 
plaintiff  by  drawing  him  six  perch  of  stone. 
Plaintiff  traded  the  equity  for  tbe  (3olumlria 
bicycle.  Instead  of  taming  over  to  Smoyer 
the  (Columbia  bicycle  which  he  received,  and 
which,  of  course,  belonged  to  Smoyer,  be  sent 
Jtim  a  Crescent  wheel,  claiming  it  was  the 
wbed  he  received  In  trade  for  Smoyer's  equity. 


Oat  the  trial.  It  appeared  that  tills  Oescent 
wheel  had  not  been  returaed  to  plaintiff,  Smoy- 
er testifying  that,  before  be  had  an  oppor- 
tunity to  return  It,  It  was  seized  on  an  execn- 
tlen  against  himself  by  the  defendant  in  this 
case.  But  defendant  testified  that  he  had  nev- 
er considered  that  be  liad  a  levy  on  the  Cres- 
cent wheel.  And,  also,  defendant  offered  tee- 
timony  tending  to  show  that  the  Oescent  bi- 
cycle was  worth  very  little.  The  theory  upon 
which  the  vardict  was  directed  a{H>earK  to 
haFe  been  that  Smoyer,  by  retaining  the  Cres- 
cent wheel,  estc^ped  himself  from  dalming 
the  Columbia.  This  case  is  a  vety  peculiar 
one.  It  does  appear  on  the  record  that,  after 
the  commencement  of  the  leirievln  suit  In  this 
case,  the  Oescent  wheel  was  tendered  to  the 
plaintiff.  But  was  this  necessary  in  the  first 
Instance?  Under  the  theory  of  tbe  defend- 
ant, Mr.  Smoyer  became  the  absolute  owner 
•f  tbe  Gcdnmbia  bicycle  the  moment  it  was 
received  Into  the  possession  of  plaintiff.  How 
has  he  been  divested  of  that  ownership? 
Does  it  lie  with  plaintiff  to  say:  "Troe.  the 
property  was  yours  absolutely.  By  a  trick. 
I  placed  In  yonr  possession  a  piece  of  prt^ 
erty  which  was  not  yours.  Thereby  yoa  have 
become  the  conditional  owner  of  the  property 
In  your  possession,  and  I  am  tbe  conditional 
owner  of  your  property,  and  this  without 
your  knowledge  or  consent"  We  are  cited  to 
no  case  which  sustains  this  ruling.  It  is  not 
like  a  case  where  there  is  a  contract  by  which 
one  vests  a  title  in  another,  or  a  right  to  pos- 
session, and  which  contract  may  be  avoided 
for  fraud.  In  this  case  there  was  never  a 
pnrpose,  for  one  moiment,  to  rest  i^Intiff  with 
the  title  to  this  Oolnmbia  bicycle.  If  i^aintiff 
had  gone  to  Smoyer^  premises,  taken  a  horse 
from  his  stable,  and  left  another  horse  there 
in  his  steed,  we  do  not  tliink  Smoyer  would 
be  bound  to  tender  to  plaintiff  the  horse  left 
in  bis  possession  before  bringing  an  action  to 
recover  his  own  property.  The  Judgment  wiU 
be  reversed,  and  a  new  trial  ordered.  The 
other  justices  concurred. 


OS60RNB  V.  COMMON  COUNCIL  OP 

CITY  OF  DETROIT. 

(Supreme  Court  of  Michigan.     Dec.  24,  1S9G.) 

MONIOIPAL  COKPOKATXO.VS— EmPLOTES — FoWER    TO 
DrSCBAKGE. 

Under  an  ordinance  of  the  city  of  Detroit, 
providing  that  when  aasistance  is  necessary  is 
the  office  of  the  receiver  of  taxes,  "he  shall  ap- 
ply to  the  common  oouncU  therefor,  and  such 
assistants,  when  appointed,  shall  receivp  snch 
compensation  as  the  common  council  shall  by 
resolution  prescribe,"  an  assistant  appoint^ 
by  the  receiver  and  confirmed  by  the  council,  is 
not  an  employe  by  the  year,  nor  is  the  power  of 
removal  vested  In  the  conndl,  and,  in  the  ab- 
sence of  charter  provision,  he  may  be  dischir- 
ged  by  the  receiver. 

Mandamus,  on  relation  of  WiUiaiD  P.  Os- 
borne, against  the  oommon  conncil  of  tbe  dty 
of  Detroit  Judgm«it  awarding  the  writ  and 
respondent  brings  certlorarL    Reversed. 
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Charles  Flowen,  for  appellant 
Speed,  for  appdlee. 


John  t. 


PBU  CUBIAM.  The  relator,  WUllam  P. 
Osborne,  -was  employed  aa  epeda]  asseeament 
clerk  In  the  offlce  of  the  receiver  of  taxes  of 
Detroit.  The  office  of  receiver  la  filled  by 
appoiatment  hy  the  common  council,  on  the 
nomination  of  the  mayor.  The  charter  Is  si- 
lent CM  to  what  employ^  shall  be  employed  in 
that  offlce,  and  as  to  the  method  of  their  ap- 
pointment and  discharge.  The  common  coub- 
ell  passed  an  ordinance  relative  to  the  clerks 
and  assistants,  as  follows:  "When  assistance 
Is  necessary  for  the  proper  dispatch  of  the 
bnsiness  In  his  [receiver's]  office,  he  shall  ap- 
ply to  the  common  council  for  the  same,  and 
such  assistants,  when  appointed,  shall  receive 
such  compensation  as  the  common  council 
shall  by  resolution  prescribe."  Undoubtedly 
it  is  in  the  power  of  the  council  to  determine 
what  employes  shall  be  there  employed,  and 
to  fix  their  compensation.  Among  such  wor 
ployte  Is  one  called  the  "special  assessment 
clerk."  September  3,  1896,  the  receiver  sent 
a  communication  to  the  council,  apixiintiag 
Mr.  Osborne,  and  requesting  his  confirmation. 
He  was  confirmed,  and  filled  the  position  m- 
tU  the  2&tb  day  of  Febroary,  1886.  when  the 
receiver  discharged  him,  Informing  him  that 
his  services  were  no  longer  required.  After 
the  close  of  the  year  he  presented  a  petition  ts 
the  circuit  court  for  the  county  of  Wayne, 
against  the  common  council,  aslcing  for  a  writ 
of  mandamus  to  compel  the  payment  of  th« 
balance  of  the  year's  salary,  claiming  that  his 
«nployment  was  by  the  year.  His  contentioa 
is  that  his  discharge  was  illegal,  Insisting  that 
the  common  council  alone  had  the  power  of 
removal  We  find  no  express  provision  of  the 
charter  placing  the  power  of  removal  in  the 
council  of  the  employes  of  the  receiver  of 
taxes,  and  the  ordinance  above  quoted  does 
not  confer  It.  The  circuit  conrt  should  have 
refused  the  writ.  Judgment  is  reversed,  and 
an  order  dioniaslng  the  writ  of  mandamus 
will  be  entered,  In  accordance  with  this  opin- 
ion. 


MICHIGAN  TRUST  CO.  v.  STATE  BANK 
OF  MICHIGAN. 

(Snpremc  Court  of  Michigan.     Dec.  24,  1896.) 

Basks— Trass* ER  op  Stock— Dbmanu—Isdebted- 
SES8  or  BrocKHOLnKR  TO  Bauk— Prior 

Plbdbb— Fkioritt  or  Ltixs. 
Wheie  no  demand  has  been  made  on  a  bank 
for  a  transfer  of  stock  till  the  stockholder's  in- 
debtedness to  the  bank  has  matured,  the  bank 
may  refuse  to  transfer  on  its  books  the  certifi- 
cate of  stock,  which  had  theretofore  beeu 
pledged  to  a  third  person,  and  for  the  stockhold- 
er's unpaid  indebtedness  may  claim  a  saperior 
lien,  under  3  How.  Ann.  St.  S  3208a8,  which 
provides,  among  other  thini^g,  that  "no  transfer 
of  stock  shall  be  valid  against  a  bank  so  long 
as  the  registered  holder  thereof  shall  be  liable 
as  principal  debtor,  surety  or  otherwise  to  the 
bank  for  any  debt  which  shall  be  due  and  un- 
paid." 


Error  to  drcntt  court,  Kent  county;  WU- 
llam E.  Grove,  Judge. 

Action  bgr  the  Michigan  Trust  Company 
against  the  State  Bank  of  Michigan  to  re- 
cover the  value  of  a  stock  certificate.  From 
a  judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

Fletcher  &  Wanty,  for  appellant.  William 
J.  Stuart  and  Butterfield  &  Keeney,  for  appel- 
lee. 

LONG,  O.  J.  The  defendant  began  business 
in  Grand  Bapids  In  the  summer  of  1802,  and 
on  August  27th  of  that  year  Issued  to  Wil- 
liam T.  Lamoreanx  10  shares  of  its  capital 
stock,  of  the  par  value  of  $1,000.  In  October 
following  he  opened  an  account  with  the  de- 
fendant, continuing  indebted  to  it  up  to  the 
time  of  his  death,  November  10,  1895.  That 
Indebtedness  at  all  times  exceeded  the  sum 
of  $2,000,  and  was  evidenced  by  his  promls- 
socy  notes.  At  the  time  of  his  death  he  was 
indebted  In  large  sums,  both  as  maker  and 
Indorser  of  notes,  and  of  this  sum  $5,000  was 
post  due  and  unpaid.  He  was  also  indebted 
to  the  bank  to  the  amount  of  $6,000,  which 
had  not  yet  matured.  On  January  29,  189?, 
he  borrowed  teom  the  Michigan  Trust  Com- 
pany $1,000,  making  an  assignment  to  it  of 
his  certificate  of  stock  in  the  defendant  bank, 
and  delivering  it,  and  also  made  a  collateral 
agreement,  containing  a  power  to  sell  said 
stock  if  the  note  given  to  secture  the  loan  of 
$1,000,  or  any  renewal,  was  not  paid  within 
10  days  after  it  became  due.  The  note  of 
that  date  was  renewed  August  1st,  payable  6 
months  after  date,  with  7  per  cent,  interest. 
This  last  note,  when  it  matured,  was  not  paid, 
and,  after  waiting  the  time  specified  in  the 
agreement,  the  plaintltt  advertised  the  stock 
for  sale  according  to  the  terms  of  the  pledge, 
and  sold  the  same  to  Henry  D.  Walbridge  for 
$800.  The  defendant,  it  appeai-s,  had  no 
knowledge  or  notice  that  the  Michigan  Trust 
Company  had  or  claimed  any  Interest  in  the 
shares  of  stock,  as  pledgee,  or  otherwise,  un- 
til December  10,  1895.  This  was  a  month  aft- 
er Lamoreaux's  death.  In  January  and  July 
of  that  year  dividends  upon  these  shares  were 
paid  to  Mr.  I^imoreaux  by  the  defendant, 
when,  on  December  9,  1805,  the  Michigan 
Trust  Company  gave  notice  to  the  bank  that 
it  was  the  owner  of  the  shares  of  stock.  It 
was  stated  in  that  notice  that  the  plaintiff  held 
the  stock  as  collateral  to  the  note  of  Lamor- 
eanx for  $1,000,  dated  August  1,  1895,  due  six 
months  after  date,  with  Interest  at  7  per 
cent,  per  annum,  and  it  was  further  stated: 
"It  becomes  apparent  to  us  that  we  shall 
have  to  look  to  this  stock  for  the  payment  at 
the  note."  On  the  next  day  the  defendant 
bank  wrote  the  plaintiff  that  its  letter  was  re- 
ceived, and  rwdted:  "At  the  date  which  said 
note  was  received  by  this  bank,  the  said  W. 
T.  Lamoreanx  was  a  debtor  to  this  bnnk,  botli 
as  principal  and  as  an  indorser,  on  paper 
OTcrdoe."    The  defendant  thereafter  refused 


646 


69  NORTHWB8TBRN  RDPORTEB. 


(Mich. 


to  recognize  the  rights  of  any  person  In  this 
stock  certificate  bj  reason  of  such  tiausfer, 
because  Lamoreauz,  at  the  time  demand  for 
transfer  was  made,  was  Indebted  to  the  de- 
fendant on  an  obligation  that  was  dne  and 
unpaid,  although  It  appears  that  such  Indebt- 
edness was  not  due  and  unpaid  at  the  time  ol 
the  transfer  of  the  stock  to  the  Michigan  Trust 
Company.  This  action  was  brought  to  re- 
cover the  ralue  of  the  stock  certificate.  On 
the  trial  the  court  directed  verdict  and  judg- 
ment for  the  defendant. 

The  plaintiff  contends  that  the  transfer  and 
delivery  of  the  stock  to  it  by  Lamoreaux  on 
Januaiy  29,  1895,  created  a  lien  prior  to  any 
Hen  which  the  defendant  afterwards  obtained 
under  the  statute,  and  relies  upon  the  follojr- 
ing  provisions  of  Howell's  Annotated  Stat- 
utes: Section  4866:  "Whenever  the  capital 
stock  of  any  such  corpwation  Is  divided  into 
sliares,  and  certificates  thereof  are  issued, 
such  shares  may  be  transferred  by  indorse- 
ment and  delivery  of  the  certificates  thereof, 
such  Indorsement  being  by  the  signature  of 
the  proprietor,  or  his  attM-ney  or  legal  rep- 
resentative; but  such  transfer  shall  not  be 
valid,  except  between  the  parties  thereto,  un- 
til tlie  same  shall  have  been  so  entered  on  the 
books  of  the  corporation  as  to  show  the  names 
of  the  parties  by  and  to  whom  transferred, 
the  number  and  designation  of  the  shares, 
and  the  date  of  the  transfer."  Section  4901 
provides:  "Any  person  holding  stock  in  any 
such  corporation  may  have  the  same  trans- 
ferred upon  the  books  of  such  agency  within 
this  state,  upon  the  same  terms,  conditions, 
and  restrictions  as  is  provided  by  law,  or  the 
rules  of  such  corporation,  for  such  transfer 
at  the  principal  office  of  such  corporation, 
wherever  it  may  be  situated."  It  is  con- 
tended that,  under  these  provisions  of  the 
statute,  the  property  in  the  shares  of  stock 
IMssed  to  the  plaintiff,  by  the  dellyery  of  the 
certificate  and  proper  Indorsement  thereon, 
without  the  formality  of  a  transfer  on  the 
boc&s  of  the  defendant  bank,  and  that  the 
defendant  had  no  right  in  this  stock,  because, 
at  the  time  of  the  transfer  to  plaintiff,  it  had 
no  lien  upon  the  stock,  there  being  no  indebt- 
edness to  the  bank  by  Lamoreaux  which  was 
matured  and  unpaid.  On  the  other  hand.  It 
is  contended  by  counsel  for  defendant  that 
the  transfer  to  the  plaintiff  was  not  effectual, 
except  as  between  the  parties  thereto,  and 
could  not  be  made  effectual,  under  the  provi- 
sions of  the  statute,  to  transfer  title,  until 
such  transfer  be  entered  upon  the  books  of 
the  corporation,  and  that,  at  the  time  the  de- 
fendant bank  liad  notice  of  the  transfer  to 
the  plaintiff,  the  indebtedness  of  Lamoreaux 
to  the  l>ank  had  matured  and  was  unpaid,  and 
It  was  not  then  bound  to  make  the  transfer 
upon  the  books  of  the  bank,  as  Its  lien  had 
then  attadied.  Cktunsel  cites  3  How.  Ann. 
St  g  320Sa8,  as  follows:  "The  shares  of  stock 
of  such  bank  shall  be  deemed  personal  prop- 
erty, and  shall  be  transferred  on  the  books  of 
the  bank  in  such  manner  as  the  by-laws  there- 


of may  direct,  but  no  transfer  of  stock  shall 
be  valid  against  a  bank  so  long  as  the  regis- 
tered holder  thereof  shall  be  liable  as  prin- 
cipal debtor,  surety  or  otherwise  to  the  bank 
for  any  debt  which  shall  be  due  and  unpaid, 
nor  In  such  case  shall  any  dividend,  interests 
or  profits  be  paid  on  such  stock,  so  long  as 
such  liabilities  continue,  but  all  such  divi- 
dends, interest  or  profits  shall  be  retained  by 
the  bank  and  applied  to  the  discharge  of  such 
liabilities;  and  no  stock  shall  be  transferred 
on  the  books  of  any  l>ank  without  the  consent 
of  the  board  of  directors,  where  the  registered 
holder  thereof  is  in  debt  to  the  bank  for  any 
matured  and  unpaid  oMlgation." 

It  is  unnecessary,  in  the  present  case,  to 
determine  what  were  the  rights  of  the  Michi- 
gan Trust  Company  at  the  time  the  certifi- 
cate of  stock  was  transferred  to  it  in  Janu- 
ary, 1895.  It  is  claimed  that,  had  the  plain- 
tiff at  that  time  demanded  a  transfer  to  it 
from  the  bank  upon  its  books,  tbe  bank 
would  have  been  obliged  to  have  made  such 
transfer;  but  that  question  we  do  not  de- 
termine. Instead  of  the  demand  being  made 
by  the  plaintiff  to  have  the  transfer  made  up- 
on the  books  of  the  bank  before  the  indebt- 
edness from  Lamoreaux  to  the  latter  had  ma- 
tured, the  plaintiff  waited  from  January  to 
the  9th  of  December  followiug  before  mak- 
ing such  demand.  In  the  meantime  the  bank 
had  from  time  to  time  given  Lamoreaux  cred- 
it, taking  and  renewing  his  promissory  notes, 
when,  on  the  9tb  of  December,  a  part  at 
least,  and  enough  to  cover  the  amount  of  this 
certificate,  had  matured  and  remained  un- 
paid. It  is  evident  that,  under  these  stat- 
utes, at  that  time,  the  bank  was  not  com- 
pelled to  make  the  transfer  of  this  certificate 
upon  its  books.  The  bank  was  In  a  position 
at  least  to  assert  a  lien  upon  the  certificate 
whenever  the  indebtedness  matured  and  re- 
mained unpaid.  We  think  this  statute  can 
have  no  other  Interpretation.  The  statute  In 
relation  to  the  transfer  (section  4866)  con- 
tains the  express  provision  that  "the  trans- 
fer shall  not  be  valid,  except  between  the 
parties  thereto,  until  the  same  shall  have  been 
so  entered  on  the  books  of  the  corporation." 
It  is  evident  that  this  provision  is  Intended 
exclusively  for  the  benefit  of  the  bank.  Id 
Reese  v.  Bank,  14  Md.  271,  one  of  the  debts 
owing  to  the  pledgee  arose  September  27, 
1854,  which  was  prior  to  the  time  when  the 
indebtedness  to  the  bank  arose  and  for  which 
it  claimed  a  lien  accrued;  but  no  notice 
thereof  seems  to  have  been  given  to  the  banli: 
until  demand  for  transfer  on  the  l)ank  was 
made.  The  assignee  of  the  shares  demanded 
the  transfer  of  the  bank,  but  refused  to  pay 
the  debt  owed  the  bank  by  the  stockholder. 
The  assignee  then  made  a  second  demand. 
It  appeared  that  other  notes  of  the  stock- 
holder had  by  that  time  become  due  and 
payable,  and  the  bank  refused  to  maRe  the 
transfer  until  all  the  notes  then  due  and  pa.T- 
able  were  first  paid  and  discharged.  The 
statute    provided:    "The    shares  of    capital 
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stock  of  the  corporatloii  shall  be  transfer- 
able  oh  the  books  of  the  corporation  only  ac- 
cording to  snch  rules  as  shall  be  established 
by  the  president  and  directors;  but  all  debts 
actually  due  and  payable  to  the  corporation 
by  the  stockholder  requesting  the  transfer 
must  be  'satisfied  before  such  transfer  shall 
be  made,  unless  the  president  and  directors 
shall  direct  to  the  contrary."  It  was  held 
that,  under  this  statute,  the  asslgrnee  of  the 
stock  had  no  right  to  demand  a  transfer  up- 
on the  books  of  the  corporation  until  he  had 
paid  and  discharged  all  the  debts  of  the 
stockholder  which  had  become  due  and  pay- 
able at  the  time  of  the  second  demand.  In 
Bank  v.  Laird,  2  Wheat  390.  the  same  prin- 
ciple was  stated.  There  the  act  of  incorpora- 
tion provided:  "The  shares  of  the  capital 
stock  at  any  time  owned  by  an  individual 
stockholder  shall  be  transferable  on  the 
books  of  the  bank  according  to  such  rules  as 
may  conformable  to  law  be  established  In 
that  behalf  by  the  president  and  directors; 
but  all  debts  actually  due  and  payable  in. 
the  bank  (days  of  grace  for  payment  being 
passed)  by  a  stockholder  requesting  a  trans- 
fer must  be  satisfied  before  such  transfer 
shall  be  madet  unless  the  president  and  direc- 
tors shall  direct  to  the  contrary."  The  cer- 
tificate was  issued  to  one  Patton  on  March 
26,  1811.  It  was  for  500  shares  of  stock,  and 
on  that  day  he  delivered  it  to  the  defendant 
Laird  to  secure  him  against  his  indorsement, 
and  on  the  10th  of  July  he  executed  to  Laird 
a  power  of  attorney  authorizing  him  to  make 
the  transfer  of  his  stock,  and  on  August  22d 
he  executed  a  deed  of  assignment  to  Laird  of 
this  stock.  It  appears  that  he  became  in- 
debted to  the  bank  on  July  17,  1811,  and  the 
bank,  when  requested  by  Laird  to  make  the 
transfer,  declined  to  do  so.  The  court  said: 
"No  person,  therefore,  can  acquire  a  legal 
title  to  any  shares,  except  under  a  regular 
transfer,  according  to  the  rules  of  the  bank; 
and  if  any  person  takes  an  equitable  assign- 
ment, it  must  be  subject  to  the  rights  of  the 
bank  under  the  act  of  Incorporation,  of  which 
he  Is  bound  to  take  notice.  The  president 
and  directors  of  the  bank  expressly  deny  that 
they  have  waived,  or  ever  intended  to  waive, 
the  right  of  the  bank  to  the  lien  for  debts 
dne  to  the  bank  by  the  form  of  the  certificate, 
and  that  they  ever  directed  any  transfer  to 
be  made  to  Patton  which  should  stipulate  to 
the  contrary.  Under  such  circumstances,  It 
must  be  held  that  the  shares  are  responsi- 
ble for  the  debts  due  to  the  bank."  This 
rule  Is  supported  In  National  Bank  v.  Wat- 
sontown  Bank,  105  U.  S.  217.  We  think  this 
is  the  general  rule,  and  Is  upheld  by  the  great 
weight  of  authority,  and  that  it  is  in  conformi- 
ty, also,  with  the  English  doctrine.  All  that 
we  need  to  decide  in  the  present  case  Is  that, 
the  demand  not  having  been  made  upon  the 
defendant  bank  imtll  the  debt  of  Lamoreaux 
to  the  bank  had  matured  and  was  unpaid, 
the  defendant  bank  was  in  a  position  to  re- 
fuse to  transfer  npon  its  books  the  certificate 


of  stock  which  had  theretofore  been  pledged 
to  the  plaintiff,  as  we  think  It  was  the  Intent 
of  the  statute  under  such  circumstances  to 
give  the  bank  Issuing  the  stock  priority  of 
Hen.  The  Judgment  of  the  court  below  must 
be  affirmed. 

MONTGOMERY,  J.,  did  not  sit.    The  other 
Justices  concurred. 


PEOPLE  V.  GRANT. 

(Supreme  Court  of  Michigan.     Dec.  24,  1896.) 

Criminal  Law— Witnesses — Wbbx  I'rosbcotiok 
Reqdihed  to  Use. 
It  is  only  where  a  witness  can  testify  in  a 
criminal  case  as  to  the  res  gesto;  that  the  pros- 
ecution is  required  to  place  him  on  the  stand 
when  available. 

Exceptions  from  circuit  court,  Lenawee 
county;  Victor  H.  Lane,  Judge. 

Charles  O.  Grant  was  convicted  of  a  crim- 
inal offense,  and  brings  exceptions.  AtHrm- 
ed. 

Fred  A.  Maynard,  Atty.  Gen.,  and  John  B. 
Bird,  Pros.  Atty.,  for  the  People.  W^ester- 
man  &  Westerman,  for  defendant 

MONTGOMERY,  J.  Respondent  was  con- 
victed of  an  Indecent  assault  upon  a  female 
child  under  the  age  of  14  years.  The  name 
of  the  mother  of  the  girl  claimed  to  have 
been  assaulted  appeared  upon  the  informa- 
tion, and  respondent  on  the  trial,  after  the 
people  had  rested  their  case,  asked  to  have 
her  placed  upon  the  stand.  The  witness  was 
present  In  court,  and  the  court  stated  to  the 
prosecutor:  "You  are  not  called  upon  to  ex- 
amine her;  but.  If  the  defense  desires  her, 
I  think  the  prosecution  should  have  her  here, 
so  she  can  be  produced."  We  think  no  er- 
ror was  committed  in  declining  to  require 
the  prosecution  to  swear  the  witness.  Coun- 
sel refer  to  the  case  of  People  v.  Deitz,  86 
Mich.  430.  49  N.  W.  296;  but  In  that  case 
the  witness  was  a  res  gestte  witness.  See 
Wellar  v.  People,  30  Mich.  22;  People  v. 
Klndra,  102  Mich.  150,  60  N.  W.  458;  People 
y.  Wright,  90  Mich.  362,  61  N.  W.  617.  Com- 
plaint is  made  of  language  employed  by  the 
prosecutor,  which  need  not  be  set  out  at 
length.  It  Is  snlltcient  that  the  court  im- 
mediately stated.  In  the  presence  of  the  Jury, 
that  the  language  should  not  have  been  used, 
and  It  was  not  of  such  a  nature  as.  In  view 
of  this  statement  of  the  court,  we  think, 
worked  any  prejudice  with  the  Jury.  See 
People  V.  Gosch,  82  Mich.  22,  46  N.  W.  101; 
People  V.  Hess,  85  Mich.  128,  48  N.  W.  181; 
People  V.  Case,  62  N.  W.  1017.  The  convic- 
tion will  be  affirmed.  The  other  Justices  con- 
curred. 


FORSTER  V.  GREEN  et  al. 

(Supreme  Court  of  Michigan.    Dec.  24,  1806.) 

IIastbh  aud  Sbrvawt  —  Wages  —  Extra  Work. 

Whore  the  employer  directed  the  servant 

to  perform  extra  work,  under  the  belief  that  It 
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fell  wttbin  Ua  employment,  and  the  serTant  at 
tbe  time  expressed  no  indication  that  addition* 
al  compensation  would  be  expected,  and  for 
nearly  two  years  afterwards  receipted  in  full 
each  month  for  his  serrioeB,  he  cannot  recover 
additional  compensation  for  the  extra  serv- 
ices. 

Error  to  circuit  coturt,  Wayne  ooonty; 
Fred  H.  Aldrtch,  Judge. 

Action  by  Andrew  Forster  against  William 
S.  Green  and  another.  There  was  a  Judg- 
ment for  plalntUt,  and  defendants  bring  er- 
ror.   Reversed. 

Julian  Q.  Dickinson,  for  appellants.  Wil- 
liam Lool£  and  Ira  O.  Humphrey  (Edward 
Mlnock,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  Defendants  are  trua- 
tees  of  the  estate  of  William  B.  Wesson. 
Defendant  Green  also  acts  as  agent  for  Mrs. 
Wesson,  paying  her  bills,  and  taking  re- 
ceipts therefor,  and  accounting  to  her.  De- 
fendant Green  employs  one  John  Brinket, 
who  was  a  former  euu>loy6  of  Mr.  Wesson  In 
Wb  lifetime,  and  who  still  continues  to  look 
after  Mrs.  Wesson's  ailalrs  to  some  extent 
In  the  spring  of  1892,  plaintiff  was  employed 
to  work  for  Mrs.  Wesson.  Mr.  Brinket  did 
the  business  for  Mrs.  Wesson,  and  testifies 
that  tbe  hiring  was  under  instructions  from 
Mrs.  Wesson,  and  that  he  did  not  confer  with 
defendants  at  all  about  hiring  plaintitT. 
Witness  Brinket,  who  was  called  for  the 
plaintiff,  also  testified  that  be  had  no  general 
authority  to  employ  workman  in  behalf  of 
the  defendants,  and  that  he  never  hii«d  any, 
men  except  under  special  instructions  from 
Mr.  Green.  According  to  the  plaintiff's  testi- 
mony, after  he  had  been  employed  some 
time,  he  was  told  by  Mr.  Brinket  to  go  up 
and  watch  a  grove  on  Baldwin  avenue.  This 
grove  belonged  In  part  to  the  Wesson  estate, 
and  In  part  to  Mrs.  Wesson.  Plaintiff  pro- 
ceeded to  follow  this  instruction,  and,  as  he 
testified,  visited  this  grove  fonr  or  five  times 
a  week  from  March,  1S02,  to  September, 
1884,  and  this  action  Is  brought  to  recover 
for  these  seryices;  plaintiff  claiming  that  the 
direction  to  go  and  look  after  this  grove 
amounted  to  an  independent  hiring  on  be- 
half of  the  defendant  estate.  During  aU  this 
time,  at  the  end  of  each  month,  plaintiff  was 
paid  his  $40  per  month,  and  signed  receipts, 
both  before  and  after  March,  1892,  read- 
ing, in  substance,  as  follows:  "Received  ot 
Lacyra  H.  Wesson,  forty  dollars.  In  full  for 
services  to  date."  These  payments  and  re- 
ceipts continued  down  to  the  time  that  plain- 
tiff ceased  work. 

Plaintiff's  own  testimony  as  to  the  instruc- 
tions given  blm  to  look  after  this  grove  is  as 
follows:  "On  the  l»t  day  of  March,  18»2, 
Mr.  Brinket  gave  me  an  order  to  see  to  that 
bush,— so  much  tlmlter  was  cut  np.  Q.  How 
long  did  you  work  watching  before  you  were 
called  to  look  to  the  grove?  A.  From  the 
I4tli  of  May,  1891,  to  the  1st  of  March,  1&92. 
Q.  It  was  then  you  were  ordered  to  look  aft- 


er the  grove?  A.  Yes,  air.  I  looked  after  tlie 
grove  two  years  and  a  half.  There  was  no 
bargain  made  as  to  bow  much  I  was  to  re- 
ceive for  watching  the  grove.  Q.  Yon  said 
there  was  no  bargain?  A.  No  bargain."  On 
cross-examination,  witness  testified:  "Mr. 
Brinket  was  my  boss.  That  was  my  first  ex- 
perience with  Mr.  Brinket  I  haven't  ever 
been  In  his  employ  there  before.  He  hired 
me.  Whenever  there  was  an  order  he  gave 
me  the  order.  Q.  You  have  stated  how  be 
hired  you?  A.  Yes,  sir.  Q.  He  sent  you  to 
Mrs.  Seybum?  A.  Yes,  sir.  Q.  And  Mrs. 
Seybum  told  you  to  go  to  work?  A.  Yes, 
sir;  and  I  continued  to  watch  inside  the 
fence.  I  bad  nothing  to  do  outside  the 
fence.  Mr.  Brinket  gave  me  an  order  to  see 
after  the  bush.  I  didn't  have  any  orders  to 
go  outside  tbe  fence.  Q.  Did  you  have  any 
orders  to  do  anything  while  yon  were  there  ? 
A.  Yea,  sir;  Mr.  Brinket  gave  me  an  order  to 
sprinkle  the  street  I  knew  Mr.  Brinket  was 
my  boss;  that  he  boesed  me  afterwards  once. 
I  was  not  acquainted  with  his  bUBiness  be- 
tote  tbat,  except  that  1  knew  that  he  was 
employed  at  the  Wessons'.  That  la  all  tbat 
I  knew.  Q.  Why  didn't  you  demand  pay  for 
taking  care  of  tbe  grove  before?  A.  I  was 
keeping  my  family  np  with  them  forty  dollars 
I  have  for  night  work,  I  thought  I  would  let 
that  stand.  Whenever  I  wanted  it,  I  would 
call  for  It  By  a  Juror:  When  you  weare  ast- 
ed  by  Brinket  to  do  this  extra  wort^,  was 
there  anything  said  about  your  getting  addi- 
tional pay?  A.  Mo;  not  a  word.  Q.  Didn't 
yon  say  to  him,  at  the  time,  that  yon  expect- 
ed to  get  additional  pay?  A.  I  expected  tt 
Q.  Did  you  say  that  to  him?  A.  I  told  him 
a  couple  of  times.  Q.  At  the  time  you  were 
engaged  by  him?  A.  Na"  On  redirect  ex- 
amination, he  was  asked  when  he  told  Mr. 
Brinket  that  he  expected  pay  for  the  addi- 
tional work,  and  answered  that  be  didn't 
know  the  exact  time.  "Q.  What  did  be  say 
about  it?    A.  Oh,  nothing." 

The  circuit  Judge  left  it  to  the  Jury  to 
find— First,  whether  Brinket  had  authority 
to  make  the  contract;  and,  second,  whether 
tltere  was  an  agreement  tbat  the  estate 
should  pay  plaintiff  such  amount  as  sncb 
work  was  reasonably  worth.  We  think  the 
circuit  Judge  erred  in  submitting  tbe  case 
to  the  Jury  upon  the  evidence  offered.  It  is 
clear  that  these  orders  were  given  upon  the 
assumption  that  the  work  demanded  of  plain- 
tiff fell  within  bis  employment  and  there 
was  not  the  slightest  indication  by  the  plain- 
tiff, at  the  only  time  any  contract  is  alleged 
to  have  been  made,  from  which  Brinket  or 
the  defendants  could  draw  tbe  inference  that 
he  had  any  other  understanding.  And  when 
the  fact  is  taken  Into  account  that  for  nearly 
two  years  thereafter  he  signed  a  receipt  in 
full  for  his  services  at  the  end  of  each  month, 
the  rank  injustice  of  permitting  him  to  as- 
sert a  secret  Intentiwi  to  make  an  additional 
cliarge  for  bis  services  is  plainly  manifest 
Tbe  case  falls  directly  within  the  principle 
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of  Bartlett  t.  BaQway  Co.,  82  Mich.  668,  46 
N.  W.  1084.  The  Judgment  vrlU  be  reyened, 
with  costa,  and  no  new  trial  ordered.  Tbe 
etlMC  JnstlceB  otmcarted. 


JOHN  A.  TOIiBiAN  CO.  T.  GBIFFIN  et  aL 
(Supreme  Conrt  of  Michigan.    Dec.  24,  1896.) 

GUABANIT— COSSTRl-'CTIOS. 

1.  A  contract  of  gnaranty,  gnarantled  the 
payment  of  all  moneya  collected  by  one  V.  for 
account  of  the  Kuarantees,  and  of  all  moneys 
which  they  might  advance  to  V.,  and  all  indebt- 
edneaa  due  or  which  might  become  due  the  guar- 
antees in  excess  of  the  amonnt  dne  V.,  under 
any  agreement  between  tbe  fcaaranteee  and  V. 
Held,  that  the  guaranty  applied  to  all  future 
modifications  of  the  employment  contract  be- 
tween the  guarantee  and  V.,  and  therefore  a 
change  in  the  contract  would  not  rellere  the 
guarantors  of  liability. 

2.  Under  such  a  guaranty,  the  guarantors 
are  not  liable  for  indebtedness  between  V. 
and  the  guarantees,  arising  outside  of  the  em- 
ployment. 

8.  A  proTision  in  a  guaranty  contract  that 
the  account  between  the  guarantee  and  the  em- 
playt,  kept  by  the  guarantee,  payment  of  which 
waa  guaranued,  should  be  conclusiTe  on  the 
gnarantors,  does  not  preclude  them  from*  at- 
tacking the  account,  on  the  ground  that  items 
were  included  therein  relating  to  other  business 
than  that  covered  by  the  guaranty. 

Error  to  clrcnit  court.  Kent  cotinty;  William 
B.  Grove,  Judge. 

Action  by  John  A.  Tolman  Company  against 
M.  Francis  Grlffln  and  another.  There  was  a 
judgment  for  defendants,  and  plaintiff  brings 
error.    RererBed. 

Fletcher  &  Wanty,  for  appellant  Hatch  & 
Wilson,  for  appellees. 

MONTGOJIERY,  J.  This  Is  an  action  on  a 
contract  of  guaranty  which  reads  as  follows: 
"In  consideration  of  the  snm  of  one  dollar  and 
other  TaJtuble  considerations  received  from 
John  A.  Tolman  Co.,  the  receipt  of  which  Is 
hereby  acknowledged,  I  hereby  guaranty  the 
payment  to  John  A.  Tolman  Co.  of  any  and  all 
moneys  collected  by  J.  P.  Vlsner  for  account  of 
John  A.  Tolman  Co.,  and  for  all  moneys  which 
they  may  fi?om  time  to  time  advance  to  said 
J.  P.  Vlsner,  and  any  and  all  Indebtedness  now 
dne  or  which  may  hereafter  become  due  John 
A.  Tolman  Co.,  In  excesB  of  the  amount  due 
said  J.  P.  Vlsner,  aa  per  the  present  or  any 
future  agreement  between  said  John  A  Tol- 
man Co.  and  said  J.  P.  Vlsner;  and  I  hereby 
-waive  notice  of  acceptance  of  this  guaranty  by 
John  A.  Tolman  Co.,  and  to  accept  a  varlfied 
statement  of  tbe  account  as  kept  In  the  regular 
books  of  said  John  A.  Tohnan  Co.,  as  correct 
and  final  between  the  said  company  and  the 
said  J.  P.  Vlsner,  and  without  requiring  any 
demand  or  notice  of  default;  and  I  agree  that 
any  extension  may  be  granted  him  or  any  se- 
curity taken  or  security  taken  surrendered,  and 
any  surety  hereto  released,  at  any  time,  with- 
out notice,  or  affecting  my  liability.  My  lia- 
bility, however,  is  limited  hereby  to  one  thou- 
sand doOats  (11,000.00),  together  with  Intoest 


at  seven  per  cent,  per  annum  until  paid,  and 
all  costs,  attorney's  fees,  and  expenses  that 
shall  arise  from  enforcing  collection;  and  for 
such  amounts  this  Is  Intended  as  a  oontinuijig 
guaranty  until  revoked  by  notice  in  writing  by 
me.  Any  amount  which  shall  become  dne 
from  me  upon  this  contract  of  guaranty  I  agree 
to  pay  at  the  office  of  John  A.  Tolman  Co.,  In 
Chicago,  Ills.  Witness  my  hand  and  seal  this 
eleventh  day  of  September,  1883,  in  tbe  village 
of  Hopkins  and  state  of  Michigan.  Ransom 
Reed.  M.  Francis  Griffin."  It  appears  that 
plaintiff  company  Is  a  wholesale  grocer,  and. 
In  the  summer  of  1803,  one  Joseph  P.  Vlsner. 
then  a  resident  of  Grand  Rapids,  sought  em- 
ployment with  the  plaintiff,  and  negotiations 
for  his  employment  by  the  plaintiff  were  pend- 
ing at  the  time  of  tbe  execution  of  this  guar- 
anty. Subsequently,  on  the  12tb  day  of  Janu- 
ary, 1804,  tbe  plaintiff  employed  Vlsner  as 
salesman  to  solicit  orders  for  gooda,  be  agree- 
ing to  expend  his  entire  time  and  energy  In 
plaintiff's  services  for  one  year  from  date,  or 
kinger,  as  agreed.  He  was  to  receive  40  per 
cent  of  tbe  profits  be  made  In  selling  goods, 
and  was  to  pay  his  own  expenses  and  fmnish 
his  own  sample  case.  On  the  trial  the  plain- 
tiff offered  testimony  to  show  a  balance  of 
$494.20,  and  defendants  thereupon  offered  tes- 
timony tending  to  show  that  a  portion  of  tbe 
account  which  plaintiff  Introduced  did  not  re- 
late to  tbe  dealings  of  the  parties  as  employer 
and  employ^,  but  grew  out  of  an  indebtedness 
incurred  by  Vlsner  while  carrying  on  the  busi- 
ness of  a  candy  dealer  on  bis  own  account  at 
the  city  of  Grand  Rapids.  Tbe  circuit  judge 
charged  the  Jury  that  it  they  found  that  any 
of  the  charges  contained  in  the  account  related 
to  the  candy  business,  then  they  did  not  relate 
to  tbe  employment,  and  ought  not  to  be  includ- 
ed in  the  account,  and  further  Instructed  the 
jury  that  tbe  provision  In  the  contract  that  de- 
fendants should  accept  a  verified  statement  of 
Vlsner's  account  is  a  valid  provision,  but  that 
it  was  binding  upon  the  defendants  only  so 
far  as  they  obligated  thems»lves  to  guaranty 
any  matter  contained  \n  that  account  relating 
to  the  employment,  and  that,  if  the  accoimt 
contained  matters  net  relating  to  the  employ- 
ment, but  relating  to  the  candy  business,  it  was 
not  within  tbe  scoiie  of  the  defendants'  obliga- 
tion. It  appeared  further  In  the  case  that,  at 
tbe  time  of  Vlsner's  engaging  In  the  candy 
business,  a  further  agreement  was  made  be- 
tween plaintiff  and  Vlsner,  that  he  should  con- 
tinue in  the  employ  of  the  plaintiff,  devoting 
only  a  portion  of  his  time  to  Its  business.  The 
defendant  asked  an  instruction  to  the  effect 
that  any  alteration  made  of  tbe  original  con- 
tract of  employment,  and  any.  substantial  de- 
viation made  from  the  express  terms  of  the 
contract  in  its  performance,  without  the  con- 
sent of  the  sureties,  would  have  the  effect  to 
annul  the  contract  of  guaranty.  The  circuit 
judge,  while  refusing  to  give  this  histniction, 
charged  the  jury  that  if  the  diange  that  was 
made,  permitting  Mr.  Vlsner  to  enter  into  a 
private  business  of  his  own,  did  Increase  the 
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defendants'  risk  or  hazard  of  liability  on  the 
bond,  then  It  would  release  the  suretiea 

The  case  turns  upon  a  construction  of  the  ooil- 
tract  of  guaranty.  Two  questions  arise  In  this 
connection:  First,  is  the  contract  to  be  con- 
strued as  appIylD£  only  to  a  siagle  contract  en- 
tered into  between  the  parties,  'vriilch  should 
thereafter  be  put  In  form,  and,  when  put  in 
form,  read  into  the  contract  of  guaranty,  and  be 
no  longer  subject  to  change  or  modification  In 
any  respect?  And,  second,  Is  the  contract  of 
guaranty  to  be  construed  as  a  guaranty  of  per- 
formance by  Visner  of  a  contract  of  employ- 
ment only?  We  thlnlc  the  .first  of  these  ques- 
tions should  be  answered  in  the  negative,  and 
the  latter  in  the  afBrmatlTe.  The  language  of 
the  agreement  appears  to  be  free  from  ambi- 
guity. Defendants  undertake  to  guaranty  the 
payment  to  plaintiff  of  any  and  all  moneys  col- 
lected by  Visner  for  account  of  Tolman  Com- 
pany, and  for  all  moneys  which  Tolman  Com- 
pany should  from  time  to  time  advance  to 
Visner,  and  any  and  all  Indebtedness  now  due 
or  which  may  hereafter  become  due  Tolman 
Company,  In  excess  of  the  amount  due  said 
Visner,  as  per  the  present  or  any  future  agree- 
ment between  Tolman  Company  and  Visner. 
Here  Is  a  continuing  contract  of  guaranty,  Into 
which  the  parties  have  seen  fit  to  enter  with- 
out demanding  that  the  contract  between  their 
principal  and  his  employer  shall  be  made  a 
part  of  the  agreement,  and  in  which  they  have 
further  expressed  their  willingness  to  be  bound 
by  any  future  agreement  between  Tolman  Com- 
pany and  Visner.  It  is  contended '  by  defi§nd- 
ants  that  when  once  a  contract  Is  agreed  upon 
between  the  parties  this  exhausts  tbe  power  to 
enter  into  future  agreements.  We  think  this  Is 
too  narrow  a  construction  of  the  language  em- 
ployed, and  Is  clearly  not  what  was  meant. 
The  court  was  therefore  in  error  in  the  Instruc- 
tion upon  this  branch  of  the  case,  to  the  effect 
that  any  change  In  tbe  contract  once  made, 
which  worked  to  tbe  prejudice  of  tbe  sureties, 
would  annul  the  guaranty. 

Plaintiff  further  makes  the  broad  contention 
that  this  contract  should  be  construed  as  ap- 
plying to  any  future  contract,  and  any  indebt- 
edness from  Visner  to  the  plaintiff,  and  insists 
that  there  Is  nothing  in  the  wording  of  the 
contract  which  justified  tlie  court  in  limiting 
the  Indebtedness  of  Visner  to  plainticr  to  such 
Indebtedness  as  might  grow  out  of  a  contract 
of  employment  as  salesman.  We  think  the 
court  was  entirely  rli^t  in  Its  construction  In 
this  respect.  Tbe  declaration  sets  forth,  what 
we  assiuiie  to  be  tbe  tact,  that  this  agreement 
was  given  In  view  of  the  contemplated  employ- 
ment of  Visner  by  plaintiff  as  a  traveling  sales- 
man. Not  only  this,  but  the  language  of  the 
agreement  implies  that  tiie  relation  of  employer 
and  employe  Is  the  one  contemplated.  This 
guaranty  is  one  of  payment  of  any  and  all 
moneys  collected  for  and  on  account  of  Tolman 
Company,  for  all  moneys  which  they  may  from 
time  to  time  advance  to  Visner,  and  any  and 
all  indebtedness  now  due,  or  which  may  here- 
after become  due,  in  excess  of  the  amount  d{te 


said  Visner;  implying  that  under  tbe  agree- 
ment contemplated  Visner  would  have  counter- 
charges against  the  claim  of  ^aintiff.  We 
think  the  broader  language  diould  be  construed 
in  connection  with  this,  and  that  the  agree- 
ment is  to  be  interpreted  in  the  light  of  the 
situation  of  the  parties  and  the  subject-matter 
with  reference  to  which  it  was  evidently  given. 
It  would  be  a  great  stretch  to  say  that  these 
guarantors  would  become  liable  upon  a  sale  of 
a  steamboat  by  plaintiffs  to  Visner;  and,  so  far 
as  the  record  shows,  an  obligation  for  merchan- 
dise to  be  used  in  an  independent  business  was 
as  foreign  to  anything  in  contemplation  of  the 
parties  to  this  guaranty  as  would  have  been  a 
transportation  business. 

We  think  the  court  was  also  rl{^t  in  the  in- 
struction as  to  the  right  of  defendants  to  stiow 
that  this  verified  statement  of  account  related 
to  other  business  than  that  covered  by  the 
guaranty. 

For  the  error  pointed  out,  tbe  judgment  will 
be  reversed,  and  a  new  trial  ordered.  The  other 
Justices  concurred. 


PRICE  V.  DAWSON  et  nx. 
(Supreme  Court  of  Michigan.  Dec  24,  1886.) 
EzpBSSs  Trusts— EviDBSCB  to  Establish. 
In  an  action  to  enforce  a  trust  in  a  fund 
allefccd  to  have  been  advanced  by  complainsnt, 
a  seamstress,  to  defendant,  in  whose  family  stie 
had  worked,  for  the  purpose  of  investment,  com- 
plainant admitted  that  she  sent  the  money  wicti 
the  understanding  that  it  was  to  be  used  by  de- 
fendant to  purchase  a  home,  and  that  complnin- 
ant  was  to  bo  paid  5  per  cent  interest;  and  a 
letter  from  defendant  was  introduced,  which 
read:  "This  morning's  mail  brought  us  word 
that  you  were  willing  to  lend  us  $2,500  at  5 
per  cent.  *  •  •  Let  me  know  when  we  can 
have  the  money,  as  we  want  to  secure  lots." 
After  receiving  the  money,  for  whicli  no  securi- 
ty was  given,  defendant  purchased  a  home,  the 
title  to  which  was  taken  in  her  husband's  name. 
Held,  that  the  advance  was  a  loan,  and  not  a 
trust. 

Appeal  from  chx:ult  court,  Wayne  county,  in 
chancery;   William  L.  Carpenter,  Judge. 

Bill  by  Abby  Price  against  George  Henry 
Dawson  and  Josephine  M.  Dawson  to  enforce 
a  trust.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Affirmed. 

Moore  &  Moore,  for  appellant  George  W. 
Coomer  and  William  F.  Atkinson,  for  appel- 
lees. 

MONTGOMERY,  3.  The  complainant  Died 
a  bill  to  enfwce  an  alleged  trust  The  bill 
sets  up  that  in  the  winter  of  1881  and  1892, 
defendant  Josephine  represented  to  complain- 
ant that  she  could  invest  money  in  Michigan 
at  a  rate  of  interest  exceeding  5  per  cent 
semiannually,  and  solicited  complainant  to 
intmst  to  her  some  of  complainant's  money  for 
that  purpose;  and  that  she  did  intmst  $2,500 
to  her  in  March,  to  be  invested  in  comphiln- 
ant's  name,  and  upon-  tbe  understanding  that 
the  excess  of  Interest  received  over  6  per  cent 
should  compensate  defendant  Jos^bine  fbr 


Mich.)     CHURCH  v.  PRESIDENT,  ETC.,  OF  VILLAGE  OP  HOWARD  CITY 


651 


ber  Berrices.  The  bill  also  allegres  that,  anbse- 
qnently,  the  further  sum  of  $1,000  waa  In- 
trusted to  defendant  Josephine  under  a  like 
arrangement.  The  dalm  as  to  the  |1,000  is 
no  longer  in  controTersy,  it  having  been  ad- 
justed between  the  parties.  The  answer  de- 
ales  that  the  $2,500  was  received  in  trust,  and 
avers  that  the  same  was  a  gift  to  the  defend- 
ant Josephine  upon  the  agreement  th&t  she 
should  pay  to  complainant  6  per  cent,  semi- 
annually, during  her  lifetime,  on  the  amount. 
Oomplainant  is  a  resident  of  New  YocIl,  la  a 
woman  well  along  In  years,  and  has  been, 
during  her  life,  engaged  as  a  sewing  woman, 
either  employed  in  families  or  woiidng  by  the 
day.  Her  acquaintance  with  the  defendant 
evidently  arose  in  this  way,  and  there  were 
kindly  relations  between  the  parties,  and  it 
undoubtedly  results  from  these  relations  that 
the  money  was  Intrusted  to  the  defendant 
The  complainant's  testimony  tends  to  show 
that  defendant  Josephine  wrote  to  ber  sister, 
requesting  that  this  money  be  sent  to  Wyan- 
dotte, to  her.  The  complainant's  own  testi- 
mony is  very  indefinite  as  to  what  the  ar- 
rangement was,  although  she  testifies,  in  an- 
swer to  a  question,  "Didn't  you  hear  from  her 
that  she  was  building  a  home?"  as  follows: 
"She  wrote  for  the  money,— to  know  if  I 
would  not  lend  her  the  money  to  build  a  home, 
—and  I  trusted  her  with  the  money.  At  least, 
she  didn't  write  to  me.  She  wrote  to  her  sis- 
ter. *  *  *  Q.  Well,  at  the  time  the  money 
was  sent  on,  was  it  understood  that  she  was 
going  to  build  a  home  for  herself?  A  Yes, 
sir.  Q.  And  she  was  wanting  to  borrow  this 
money  to  put  in  her  home?  A.  Yes,  sir.  Q. 
She  was  to  allow  you  five  per  cent,  on  it?  A. 
Yea,  sir."  There  are  other  portions  of  her  tes- 
timony which  show  that  she  trusted  to  the 
honor  of  defendant,  and  which  are,  perhaps, 
open  to  the  construction  that  she  did  not  intend 
the  advance  as  a  loan.  But  there  was  Intro- 
.duced  in  evidence  a  letter  sent  complainant 
by  the  defendant  Josephine,  without  date,  but 
which  Is  stated  In  the  record  to  have  been  prop- 
aUy  written  In  February,  1892,  which  reads 
as  follows:  "TUs  morning's  mall  brought  us 
word  that  you  were  willing  to  lend  us  $2,500 
at  five  per  cent,  and  George  and  I  thank  yon 
a  thousand  times.  •  •  •  Write  to  me  soon, 
and  let  me  know  when  we  can  have  the  mon- 
ey, as  we  want  to  secure  lots."  The  money 
was  sent  forward  after  this,  and  Invested  in  a 
b<»ne,  which  was  taken  In  the  name  of  de- 
fendant George  Henry  Dawson.  The  testi- 
mmiy  tends  strongly  to  show  that  defendants 
have  unreasonably  refused  to  make  payment 
of  complainant's  claim  or  to  secure  It  These 
facts  are  not  Inconsistent  with  an  intention  on 
the  part  of  complainant  in  the  outset  to  ex- 
tend credit;  and,  while  the  case  is  a  hard  one 
in  some  of  its  aspects,  we  are  not  able  to  say 
on  the  whole  record  that  the  alleged  trust  re- 
lation is  established  as  to  the  $2,500  in  coa- 
troversy.  The  circuit  Judge,  who  heard  the 
testimcMiy  in  open  court,  reached  the  conclu- 
sion that  the  advance  was  Intended  as  a  loan. 


and  in  tills  opinion  we  concur.  The  decree 
dismissing  the  bill  without  prejudice  will  be 
affirmed.    The  other  Justices  concurred. 


CHUBOH  V.  PRESIDENT,  ETC.,  OP  VIL- 

liAGHJ  OF  HOWARD  CITY. 
(Supreme  Court  of  Michigan.    Dec.  24,  1896.) 

Municipal  Cokpo  rations — Danoekous  Sidewalks 
— Neglioenoe  op  Tkatelers. 
One  who,  on  a  dark  night  Koes  upon  an 
elevated  sidewalk,  which  he  knows  is  guarded 
on  one  side  only,  and,  instead  of  guiding  him- 
self by  the  railing  on  that  side,  directs  bis 
course,  as  he  has  been  accustomed,  by  what  he 
supposes  is  a  light  in  a  neighboring  bouse,  but 
which  proves  to  be  another  light,  and,  in  con- 
sequence of  bis  mistake,  falls  off  the  unprotect- 
ed side  of  the  walk,  cannot  hold  the  city  lia- 
ble. 

Error  to  circuit  court,  Montcalm  county; 
Frank  D.  M.  Davis,  Judge. 

Action  by  Frank  B.  Church  against  the 
president  and  trustees  of  the  village  of  How- 
ard City  to  recov«  for  Injuries  caused  by  a 
defective  sidewalk.  From  a  Judgment  for 
plaintiff,  defendants  bring  error.    Reversed. 

The  defendants  constructed  a  plank  side- 
walk along  the  north  side  of  Edgerton  street, 
one  of  the  principal  streets  of  the  village, 
in  front  of  a  block  where  the  buildings  had 
been  destroyed  by  fire.  It  is  105  feet  long, 
10  feet  wide,  and  from  22  to  53  inches  high. 
A  railing  was  erected  on  the  side  adjoining 
tlie  vacant  lots,  but  none  on  the  side  adjoin- 
ing the  carriage  way.  It  was  constructed 
six  months  prior  to  the  accident  to  the  plain- 
tiff. He  owned  a  meat  market  situated  on 
the  same  side  of  the  street  and  one  block 
west  of  it,  while  his  residence  was  several 
blocks  to  the  east  of  the  sidewalk.  He  had 
passed  over  it  several  times  every  day  in 
going  to  and  from  his  residence  to  his  busi- 
ness. Plaintiff  left  his  shop  for  his  home 
about  10  o'clock  on  the  night  of  April  6, 
1894.  The  night  was  very  dark.  When  re- 
turning home  on  dark  nights  he  had  been 
accustomed  to  guide  his  course  over  the  side- 
walk by  a  light  which  was  usually  burning 
in  the  house  of  one  Denton,  some  distance 
up  the  street  On  the  night  in  question,  as 
he  reached  the  sidewalk,  he  directed  his 
course  by  what  he  supposed  to  be  the  light 
in  Denton's  house.  The  light  was  not  In 
that  bouse  but  in  another  house  further  to 
the  south.  Relying  upon  this  light  as  me 
Denton  light,  and  taking  no  other  precau- 
tions, he  walked  towards  It  and  in  so  doing 
stepped  off  the  sidewalk,  fell,  and  was  in- 
jured. The  negligence  charged  is  the  fail- 
ure to  construct  a  railing  along  the  south 
side  of  the  sidewalk.  The  declaration  then 
alleges  that  the  darkness  was  so  Intense 
that  neither  the  sidewalk  nor  adjoining  ob- 
jects could  be  seen,  and  that  he,  being  with- 
out any  light,  walked  along,  "confidently  rely- 
ing upon  guiding  himself  and  keeping  hlmsell 
upon  the  walk,  as  he  had  been  wont  to  do, 
by  accustomed  lights  in  houses  on  the  other 
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■Ide  of  said  street,  to  the  east  of  the  ancle 
In  said  street."  His  statement  of  the  acci- 
dent U  as  follows:  "I  followed  the  light  on 
the  walk,  thought  I  was  all  right,  felt  as 
though  I  was  all  right,  went  on  there  per- 
haps 30  feet,  when  all  at  once  I  stepped  off, 
foDowlng  this  light,  and  went  over  on  my 
head  and  shoulders." 

Fitzgerald  &  Barry  (Otto  J.  Wolfe  and 
Francis  A.  Stace,  of  counsel),  for  appellants. 
Ellsworth  &  Harden  and  0.  W.  Ferry,  for 
appellee. 

GRANT,  J,  (after  stating  the  facts).  The 
court  should,  as  requested,  have  directed  a 
▼erdict  for  the  defendants.  Plaintiff  was 
not  In  the  exercise  of  ordinary  care.  He 
was  perfectly  familiar  with  the  situation, 
and  knew  the  danger.  He  chose  to  direct 
his  course  by  a  light  which  was  not  the  one 
he  supposed  It  to  be.  It  Is  doubtful  whether, 
at  the  point  where  he  selected  this  light  as 
bis  guide,  he  could  have  seen  the  light  in 
Denton's  house  if  it  had  been  there,  on  ac- 
count of  an  angle  in  the  street.  His  coun- 
sel in  their  brief  say:  "It  is  absolutely  cer- 
tain that,  had  there  been  a  railing  there,  he 
would  not  have  fallen  off."  It  is  equally  cer- 
tain that.  If  he  had  guided  himself  by  the 
railing  upon  the  north  side,  he  would  have 
passed  over  in  safety.  It  may  be  said  that 
three  things  contributed  to  the  accident,— 
the  darkness  of  the  night,  the  mistake  of  the 
plaintiff  in  taking  one  light  for  another,  and 
the  absence  of  a  rail  on  the  south  side.  His 
own  mistake  caneed  the  accident,  and  for 
this  the  defendants  cannot  be  h^d  liable,  how- 
ever negligent  they  may  have  been  in  leav- 
ing one  side  of  the  walk  unguarded.  Had 
there  been  no  light,  it  would  clearly  bare 
been  his  duty  to  guide  himself  by  the  rail  on 
the  north  side.  He  cannot  avoid  this  duty 
by  showing  that  be  followed  a  false  light, 
instead  of  the  one  he  was  accustomed  to  fol- 
low. The  city  was  in  no  wise  responsible 
for  his  own  mistake,  without  which  he 
would  not  have  been  Injured.  Further  dis- 
cussion U  unnecessary.  The  case  Is  ruled 
by  Black  v.  City  of  Manistee  (Mich.)  64  N. 
W.  868.  In  that  case  plainUff  neglected  to 
guide  herself  by  the  hand  rail  when  pass- 
ing over  an  Icy  sidewalk.  See,  also,  Smith 
T.  City  of  Jackson  (Mich.)  63  N.  W.  982; 
Kubn  v.  Walker  Tp.,  »7  Mich.  306,  56  N.  W. 
B66;  Beach,  Contrib.  Neg.  S  248.  Judgment 
reversed,  and  no  new  trial  ordered.  The 
other  Justices  concurred. 


CLBLAND    V.    CLARK. 
(Supreme  Court  of  Michigan.    Dec.  24,  1886.) 

▲■nitCHHSNT— PBOOBBniNO  TO  DtSSOLVB— BiaTIOC 
0»   ClTATlOX — SgrVICB  OH    ATTUBNCT. 

1.  In  interlocutory  proceedings  to  dissolve  an 
attachment,  service  of  citation  upon  the  attor- 
ney Of  the  plaintiff  is  sufficient,  althoUKb  both 
the  iriaintiS  and  the  attorney  are  nonresidents, 


and  are  within  the  county  only  for  the  purposes 
of  the  attachment  suit. 

2.  Under  How.  Ann.  St.  §  8028,  providing 
that,  in  proceedings  to  dissolve  an  attachment, 
the  citation  shall  be  served,  three  days  before 
the  return  day,  by  reading  it  to  the  plaintiff  in 
the  attachment  if  found  within  the  county,  and, 
if  not,  then  the  same  may  be  served  upon  the 
agent  or  attorney  of  the  plaintiff,  the  citation 
mnst  be  read  to  the  attorney  in  order  that  serv- 
ice on  him  should  be  sufficient. 

Certiorari  to  circuit  court,  Muskegon  coon- 
ty;  Frederick  J.  Russell,  Judge. 

Attachment  by  Daniel  Cleland  against  John 
H.  Clark.   The  defendant  filed  a  petiUon  be- 
fore the  circuit  court  commissioner   for  a 
i  dissolution  of  the  attachment.     An  order  of 
I  the  commissioner  dissolving  attachment  hav- 
,  ing  been  affirmed  by  the  circuit  court,  plain- 
tiff sued  out  a  writ  of  certiorari.     Reversed. 

Arthur  Lowell  (O.  H.  Gleason  and  R.  J. 
(Jlcland,  of  connsel),  for  appellant.  Chamber- 
lain &  Croes,  for  appellee. 

MOORE,  J.  On  or  about  March  2,  18i)5. 
appellant,  as  plaintiff,  procured  a  writ  of  at- 
tachment to  be  issued  out  of  the  Muskegon 
Circuit  against  the  goods,  chattels,  and  real 
estate  of  J(din  H.  Clark,  who  was  then  sued 
with  one  Zncheus  G.  Dyer  as  co-defendant. 
This  attachment  was  levied  on  certain  lands 
In  said  county  as  the  lands  of  said  John  U. 
Clark  on  or  about  March  22,  1895.  On  the 
ICth  day  of  December,  1895,  said  attachment 
case  came  on  for  trial.  The  trial  was  ended 
on  the  17th  day  of  December  following,  when 
plaintiff  recovered  Judgment  against  said  de- 
fendant. On  the  16tb  day  of  December,  John 
H.  Clark  presented  bis  petition  to  a  circuit 
court  commissioner  for  the  county  of  Mus- 
kegon, and  procured  a  citation  as  commence- 
ment of  proceedings  to  dissolve  said  attach- 
ment, which  citation  was  returnable  Decem- 
ber 20,  1895.  The  citation  was  served  upon 
appellant  by  delivering  a  triplicate  original 
to  both  appellant  and  his  attorney.  It  was 
not  read  to  either  vt  them.  Appellant  and 
his  attorney  were  both  nonresidents  of  the 
county  of  Muskegon,  and  only  present  at  the 
time  of  service  for  the  purpose  of  trying  the 
attachment  case  before  mentioned.  The  only 
allegation,  in  the  petition  for  dissolution  of 
attachment,  that  the  said  Clark  had  any  in- 
terest in  the  property  attached,  is  as  fol- 
lows: "Your  petitioner  further  shows  that 
the  legal  title  to  said  described  parcel  of  land 
la  in  one  Isaac  Manchester,  but  that  yonr  pe- 
titioner Is  entitled  to  the  possession  thereof 
tmder  a  contract  for  the  sale  of  land,  and 
that  the  said  described  parcel  of  land,  or  a 
portion  thereof,  constitutes  the  homestead  of 
your  petitioner.  •  •  •  And  your  petitioner 
therefore  prays  that  the  said  attachment  may 
be  dissolved,  and  that  the  lands  and  prop- 
erty so  seized  and  taken  under  sold  attach- 
ment may  be  wholly  released  ther^rom,  and 
may  be  restored  to  this  defendant,  who  is 
still  entitled  to  the  full  and  free  possession 
and  enjoyment  thereof."  On  the  return  day 
of  the  citation,  appellant  appeared  for  the 
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purpose  of  making  a  motion  to  dlsmlM  tbe 
proceedings  for  dissolution  of  attacbment, 
for  the  reasons:  (1)  That  there  had  been  no 
service  of  tbe  citation  as  required  by  law; 
consequently,  the  conrt  had  no  Jurisdiction. 
(2)  That,  as  both  the  appellant,  who  was 
plaintitr  in  attachment,  and  his  attorney,  were 
nonresidents  of  the  county  in  which  the 
proceedings  were  begun,  and  as  they  were 
only  present  in  that  county  for  the  purpose 
of  attending  upon  the  court  then  sitting,  in 
the  trial  of  the  cause  in  which  they  w«e 
both  Interested,  no  service  was  made.  (3) 
That  the  return  of  the  officer  on  the  citation 
did  not  show  that  any  copy  thereof  was 
served.  (4)  That  the  petition  nowhere  al- 
leged that  the  petitioner  was,  at  the  time  of 
making  the  petition,  the  owner  of  the  land 
attached.  (5)  That  the  petiUon  did  not  allege 
that  the  petitioner  was  the  owner  of  the  land, 
or  that  he  was  entitled  to  the  possession  at 
tbe  time  the  attachment  was  levied.  (6)  That 
the  petition  did  not  allege  sufficient  facts  to 
warrant  a  conclusion,  as  alleged,  ttiat  It  was 
bis  homestead.  Said  motion  was  overruled 
by  tbe  commissioner,  and  the  defendant  had 
judgment  that  the  attachment  be  dissolved, 
and  for  his  costs.  Plaintiff  then  removed 
said  cause  to  the  circuit  court  for  the  county 
of  Muskegon  by  certiorari,  where  the  Judg- 
ment of  tbe  said  circuit  court  commission- 
er was  affirmed.  The  case  is  brought  here 
for  review  by  certiorari. 

It  is  now  the  claim  of  tbe  defendant  that 
plaintiff  has  mistaken  his  remedy,— that  since 
1881  (How.  Ann.  St.  §  8030)  the  remedy  Is  by 
appeal,  and  not  certiorari.  No  claim  of  that 
sort  was  made  in  the  circuit  court,  and  we 
think  it  too  late  to  insist  upon  it  here.  The 
circuit  Judge  returns  that,  in  the  hearing  be- 
fore him,  it  was  not  contended  that  the  serv- 
ice upon  the  plaintiff  was  leg^al;  so  that  the 
only  question  necessary  to  consider  here,  In 
relation  to  the  service,  is,  was  the  service 
upon  the  attorney  sufficient?  It  Is  the  claim 
of  tbe  plaintiff,  and  admitted  by  defendant, 
that  there  could  be  no  service  of  the  citation 
upon  the  plaintiff,  for  tbe  reason  that  be 
was  not  a  resident  of  tbe  county.  It  Is  also 
his  claim  that  there  could  -be  no  service 
upon  the  attorney  for  the  plaintiff,  because 
he  was  In  the  comity  solely  for  the  purpose  of 
attending  conrt,  and  was  privileged.  1  think 
it  a  complete  answer  to  this  .contention  to 
say  that  his  attendance  upon  court  was  to 
try  the  same  cause  In  which  the  interlocu- 
tory proceedings  were  Instituted.  I  can  see 
no  reason  for  saying  that  service  of  papers 
in  an  interlocutory  proceeding  in  the  same 
case  cannot  be  made.  To  so  hold  would  be 
very  unjust  How.  Ann.  St.,  {  8028,  contem- 
plates service  upon  the  attorney  under  some 
circumstances.  It  is  urged,  in  addition  to  the 
reason  already  assigned,  that  the  service  on 
tbe  attorney  was  not  good  because,  instead  of 
serving  a  copy,  that  a  triplicate  original  was 
served,  and  that  the  citation  was  not  read 
to  the  attorney.    We  think  the  service  on  tbe 


attorney  was  insufficient  The  service  was 
by  delivering  a  triplicate  original  of  tbe  cita- 
tion, and  the  citation  was  not  read  to  the  at- 
torney. The  statute  provides  that  the  cita- 
tion shall  be  served,  three  days,  at  least,  be- 
fore the  return  day  thereof,  by  reading  it  to 
plaintiff  in  attachment,  If  found  within  the 
county,  and,  if  not  then  the  same  may  be 
served  upon  the  agent  or  attorney  of  the 
plaintiff  by  the  sheriff,  either  of  his  deputies, 
or  any  constable,  etc  I  think  It  Is  dear 
that  the  service  Is  to  be  made  in  tbe  same 
manner,  whether  served  upon  the  agent  or 
attorney  or  the  plaintiff  himself.  No  otber 
method  of  service  is  prescribed  by  the  stat- 
ute, and  it  must  be  held  that,  where  the  al- 
ternative of  serving  upon  the  agent  or  attor- 
ney is  resorted  to,  the  method  prescribed  for 
service  governs.  The  order  should  be  re- 
versed.   Tbe  other  Justices  concurred. 


PEOPLE  ex  rel.  HOME  LIFE  INS.  00.  v. 

HOME  LIFE  ASSUR.  CO. 

(Supreme  Court  of  Michigan.     Jan.  5,  1897.) ' 

COBFOBATIONS  —  StaTOTK    PrORIBITIKO    SiMILAB 

Names— CoxsTHCCTios—FoKEioN 

CoRPOKATroS. 

A  cor^ration  organized  nnder  the  laws 
of  another  state,  thou^li  permitted  to  do  busi- 
ness in  Michigan,  cannot  maintaia  a  proceed- 
ing to  prevent  a  cori>orHtion  organized  in  Michi- 
gan from  talcing  a  similar  name,  nnder  How. 
Ann.  St  S  39(30d3,  providing  that  "corporations 
organized  in  this  state  shall  not  take  any  name 
in  use  by  any  other  organization  of  this  state, 
or  so  closely  resembling  sncb  name  as  to  mislead 
the  public  as  to  its  iaentity,"  the  foreign  cor- 
poration not  bein^  a  corporation  "of  this  state," 
within  the  provision. 

Petition  by  the  Home  Life  Insurance  Com- 
pany for  leave  to  file  an  information  in  the 
nature  of  quo  warranto  against  the  Home 
Life  Assurance  Company.     Petition  denied. 

James  Swan,  for  relator.  John  W.  Mc- 
Grath,  for  respondent 

GRANT,.  J.  The  relator  Is  a  foreign  cor- 
poration organized  In  the  state  of  New  York, 
and  under  the  laws  of  that  state.  It  has  for 
some  years  been  doing  business  In  Michigan 
In  conformity  to  the  laws  of  this  state, 
which  permit  foreign  corporations  to  do 
business  within  its  borders.  The  respondent 
Is  a  new  corporation,  just  organize  by  citi- 
zens of  Michigan,  and  under  Its  statute. 
The  relator  insists  that  the  respondent  is 
acting  in  violation  of  i  3960d3,  3  How. 
Ann.  St.,  which  provides  that  "corporations 
organized  in  this  state  shall  not  take  any 
name  in  use  by  any  other  organization  of 
this  state,  or  so  closely  resembling  such 
name  as  to  mislead  the  public  as  to  its 
identity."  The  relator  has  filed  this  peti- 
tion asking  leave  to  file  an  Information  in 
the  nature  of  a  quo  warranto  against  the 
respondent  for  violating  the  above  provision. 
Objection  was  made  that  the  relator  is  not 
entitled  to  file  such  Information,  because  It 
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iB  not  "a  corporation  ot  this  state,"  wltbln 
the  meaning  of  the  law.  Tbe  contention 
mast  be  Bostalned.  Tbe  relator  Is  a  foreign 
corporation.  Its  domicile  is  in  another  state. 
By  comity  alone  It  is  permitted  to  do  busi- 
ness In  this  state.  This  state  may  at  any 
time  say  to  It,  "Go!"  and  it  must  go.  It  may 
at  any  time  Toluntarlly  withdraw  from  the 
state.  Goal  Co.  t.  Hamblen,  23  Fed.  226. 
1  How.  Ann.  St  f  2,  provides  that  "all 
words  and  phrases  shall  be  construed  and 
understood  according  to  the  common  and 
approved  usage  of  the  language."  The  term 
"corporation  of  this  state,"  used  in  the  stat- 
ute, means  a  corporation  organized  under 
the  laws  of  this  state,  and  not  a  foreign  cor- 
lN>ratlon,  which  may  at  any  time  remove 
from  the  state,  or,  by  the  action  of  tbe  prop- 
er state  authorities,  be  compelled  to  go.  It 
follows  that  the  petition  must  be  denied. 

MOORE,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


/ 


LYON  V.  DADA. 


(Supreme  Court  of  Michigan.  Dee.  24,  1896.) 
■Will — Ondob  Inplubsck. 
A  former  will  of  testatrix  bequeathed  the 
residue  of  her  property  to  her  brothers  In  trust. 
At  the  time  the  will  in  Issue  was  drawn  one 
of  the  brothers,  vho  was  the  attorney,  and 
drew  the  will,  expressed  a  doubt  as  to  the 
validity  of  the  trust  and  suggested  that  it  be 
omitted,  but  did  not  explain  that  the  property 
would  then  pass  to  the  devisees  absolutely, 
not  suggest  any  way  in  which  her  intentions  as 
to  the  trust  could  be  carried  out  Testatrix 
also  desired  to  provide  for  an  only  grand- 
child, the  issue  of  her  only  son,  hut  feared  the 
property  might  come  into  the  control  of  the 
child's  mother.  The  brother  gave  no  advice 
as  to  how  this  might  be  done.  Testatrix  had 
great  confidence  in  her  brother's  integrity  and 
ability.  Held,  that  the  evidence  justified  a  find- 
ing that  the  residuary  clause  was  the  result  of 
the  undue  influence  dnd  fraudulent  conceal- 
ment of  the  brother.      ^ 

Error  to  circuit  coiul,  Berrien  county;  Or- 
vlUe  W.  Coolldge,  Judge. 

Application  by  William  R.  Lyon,  executor 
of  the  last  will  of  Laura  B.  Dada,  for  probate 
of  the  wlU.  Tbe  application  was  contested 
by  Percy  A.  Dada,  an  infant  by  his  guardian, 
Warner  M.  Baldwin.  Tbe  decree  of  the  pro- 
bate court  admitting  a  will  to  probate  hav- 
ing been  -reversed  by  the  circuit  court,  the 
proponent  brings  error.    Affirmed. 

Edward  Bacon,  for  appellant  E.  L.  Hamil- 
ton and  M.  L.  Howell,  for  appellee. 

LONG,  C.  J.  Laura  E.  Dada  died,  leav- 
ing her  last  will  and  testament  which  was 
executed  March  1,  1890.  By  this  will  she 
gave  to  each  of  her  five  brothers  (100,  and,  as 
stated  in  tbe  will,  "as  a  slight  token  of  my  ap- 
preciation of  their  kindness  to  me."  After 
the  making  of  some  other  small  bequests,  the 
will  provided  by  the  eighth  clause  that:  "All 
the  rest  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  I  give,  devise,  and 


bequeath  to  my  brothers,  Marcus,  Bralnard, 
Newell,  William  Richard,  and  Lewis  E.  Lyon 
equally,  share  and  share  alike,  to  have  and 
to  hold  to  themselves  and  their  heirs  and  as- 
signs forever."  Mrs.  Dada  had  been  married 
for  several  years  to  William  B.  Dada,  who 
was  living  at  the  time  of  Mrs.  Dada's  death. 
They  had  had  one  child,  by  the  name  of  Ar- 
thur, who  lived  to  attain  his  majority,  bad 
married,  and  had  one  child,  Percy  A.  Dada. 
tbe  contestant  In  this  case.  At  the  time  of 
the  making  of  this  will,  Arthur  had  died, 
leaving  a  widow  and  this  child  him  surviviDg. 
The  will  was  admitted  to  probate,  and  tbe 
decree  of  the  probate  court  appealed  from  by 
the  guardian  of  the  Infant  to  the  circuit  court, 
where  a  contest  was  made,  resulting  in  the 
setting  aside  of  the  will  by  the  jury.  Tbe 
executor  of  the  will  brings  error. 

Considerable  contest  was  had  on  the  trial 
below  on  the  question  of  the  Incompetency  of 
the  testatrix,  but  before  the  close  of  tbe  case- 
that  was  withdrawn,  and  the  whole  case 
submitted  to  the  jury  by  the  trial  court  up- 
on the  question  of  the  undue  influence  of 
William  R.  Lyon  (who  Is  the  executor  of  said 
will),  and  fraud  practiced  by  him  upon  the 
testatrix,  by  which  It  is  claimed  he  pro- 
cured tbe  restdtiary  clause  to  be  written  in 
the  will  in  favor  of  his  brothers  and  himself, 
and  leaving  out  all  provision  for  her  husband 
except  a  few  tablespoons,  knives  and  fork.s, 
a  cake  basket,  and  a  Bible,  and  also  leaving- 
out  all  provision  for  the  grandchild,  except 
the  sum  of  $100,  provided  be  lived  to  tbe 
age  of  21  years.  William  R.  Lyon  was  a 
practicing  attorney.  Prior  to  the  execution  of 
tbe  will  in  question,  which  was  drawn  up 
by  him,  Mrs.  Dada  had  made  and  executed 
two  other  wills,  in  which  she  had  by  residu- 
ary clauses  made  her  brothers  trustees  for 
certain  purposes  in  said  clauses  mentioned. 
On  the  trial  in  the  court  below  It  was  the 
contention  of  the  contestant  that  It  was  the 
Intent  of  tbe  testatrix  to  give  the  residue 
of  her  property  in  trust  for  certain  purposes, 
and  not  absolutely;  but  that  by  the  fraud 
and  undue  influence  of  her  brother  William 
R.  Lyon  the  will  was  so  drawn  that  he  and 
bis  brothers  took  by  its  terms  the  residue 
absolutely,  which  amounted  to  the  sum  of 
nearly  $2,500.  This  question  was  submitted 
to  the  Jury  as  follows:  "If  Mrs.  Dada  al- 
ways Intended  to  set  apart  by  the  residuary 
clause  a  certain  portion  of  her  property  for 
charitable  and  humane  purposes,  and  not 
to  give  the  pr(H)erty  to  her  brothers,  then 
it  becomes  Important,  as  bearing  upon  the 
question  whether  her  brother  William  R.  Ly- 
on ever  persuaded  or  induced  her  to  sign  the 
last  will  by  artful  or  fraudulent  suggestions 
against  her  own  will  and  desires.  If  the  sug- 
gestions made  by  Mr.  L^on  at  the  time  of 
making  tbe  last  will,  to  his  sister,  that  he 
doubted  whether  the  residuary  clauses  in 
the  two  former  wills  were  valid,  and  If  at  the 
same  time  be  fraudulently  concealed  from 
her  any  method  by  which  she  might  legally 
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draw  ap  a  resldnary  clause  providing  for  tbe 
control  and  disposition  of  the  trust  funds 
contemplated  by  the  former  wills,  and  art- 
fully and  fraudulently  Induced  her  to  sign  a 
will  containing  a  residuary  clause  which  gave 
the  major  part  of  her  property  absolutely  to 
her  brothers,  she  not  understanding  that  she 
could  make  such  trust  clause  for  humane 
and  charitable  purposes;  and  If  you  find  in 
connection  therewith  that  the  residuary 
clause  was  not  her  free  act  and  deed,  but 
the  act  and  deed  of  William  R.  liyon,  and 
William  R.  Lyon  then  fraudulently  drew  up 
said  resldnary  clause,  and  fraudulently  i)er- 
suaded  her  to  sign  such  will,— then  such 
will,  yon  can  find,  was  not  the  last  will  and 
testament  of  Mrs.  Laura  Dada.  If  you  find 
that  Mr.  I^ron  did  not  fraudulently  induce 
Mrs.  Dada  to  sign  the  will  or  Insert  this 
residuary  clause;  that  be  read  It  to  her  care- 
fully, and  she  fully  understood  It,  and  in  no 
way  was  Imposed  upon,  or  fraudulently  dealt 
with,  and  that  such  will  was  her  free  act  and 
deed,— then  the  will  was  hers,  and  her  last 
will  and  testament.  If  you  find  that  Mrs. 
Dada  wished  and  intended  to  leave  a  part 
of  her  property  for  any  charitable  or  humane 
purpose,  and  that  it  should  be  expressed  In 
her  will,  and  so  stated  to  her  brother  at  the 
time  of  the  making  of  the  last  will,  then  her 
brother  shonld  have  suggested  to  her  that 
he  could  draw  up  such  a  clause  as  would  an- 
swer the  purpose,  and  be  valid.  I  do  not  say 
It  was  his  legal  dnty  to  do  It,  but  I  say  that 
would  be  the  natural  duty,— the  suggestion  of 
a  confldentlal  adviser;  but  If  she  did  not 
express  or  indicate  any  such  wish  or  Intent, 
and  Mr.  Lyon  drew  up  the  will  as  she  intend- 
ed and  indicated  to  him,  or  if  the  will  was 
accepted  by  her  freely,  after  he  drew  it,  as 
her  own  act  and  deed,  without  fraud  or  un- 
due influence  on  his  part,  then  the  will  was 
hers,  and  not  his."  The  court  further 
charged:  "It  appears  in  the  case  that  Mrs. 
Dada,  as  well  as  her  husband,  liad  incurred 
a  great  dislike  toward  the  mother  of  Percy 
and  her  family.  It  also  appears  that  Mrs. 
Dada  was  desirous  of  keeping  her  property 
from  the  control  and  management  of  Percy's 
mother,  and  desirous  of  making  a  will  so  as 
to  carry  out  her  desires  in  this  respect.  Now, 
these  tuctB  go  to  show  the  reason  why  this 
will  was  drawn  up  as  it  was.  If  you  find 
that  Mrs.  Dada  preferred  to  have  the  prop- 
erty go  to  her  brothers  in  view  of  these  facts, 
rather  than  to  iier  grandchild,  because  she 
feared  that  the  property,  in  case  she  devised 
It  to  the  grandchild,  would  go  into  the  con- 
trol of  the  mother;  and  If  you  find  that  she 
made  this  will  understandingly,  for  these  rea- 
sons, and  not  because  she  was  unduly  influ- 
enced or  Imposed  upon  In  any  way,— then  you 
can  find  that  this  was  the  last  will  and  testa- 
ment of  Mrs.  Dada.  If  Mrs.  Dada,  some  time 
previous  to  the  making  of  the  last  will,  and 
HP  to  that  time,  had  a  love  and  affection 
toward  her  grandson,  and  wished  to  devise  a 
larger  portion  of  her  property  than  $100  for 


his  benefit,  and  was  prevented  from  so  do- 
ing only  by  the  suggestion  that  she  could 
not  legally  make  a  will  that  would  prevent 
her  property  from  going  to  the  control  and 
benefit  of  the  child's  mother,  and  that  this 
grandchild  would  not  receive  any  benefit 
from  her  disposition  of  the  property  aa  she 
wished  to  devise  it,  then  she  was  laboring 
under  a  mistake  of  law.  If,  under  such  cir- 
cumstances, she  communicated  with  her 
brother  William  R.  I^on,  her  confldentlal  ad- 
viser, the  fact  of  her  desire  to  devise  to  her 
grandchild,  and  the  further  fact  that  she  be- 
lieved that  she  could  not  devise  her  property 
to  the  benefit  of  her  grandchild  so  as  to  keep 
it  from  the  control  and  benefit  of  the  mother 
of  such  child,  then  It  became  the  duty  of  her 
confidential  adviser,  William  R.  Lyon,  to  ac- 
quaint her  with  her  mistake,  and  suggest  the 
making  of  a  will  that  would  obviate  the  legal 
difficulties  presented,  and  yet  carry  out  the 
wishes  of  Mrs.  Dada.  *  •  •  But  if,  hi  this 
case,  Mr.  L^on  carried  out  the  wishes  of 
Mrs.  Dada  so  far  as  1>*  understood  them,  and 
so  far  as  she  Indicated,  and  It  became  appar- 
ent to  him  Just  what  her  wishes  were,  and 
he  did  not  attempt  to  impose  upon  her,  or  to 
exercise  any  fraudulent  Influence  upon  her, 
did  not  deceive  or  attempt  to  carry  out  any 
cunning  and  well-devised  scheme  of  fraud, 
then  there  was  no  undue  Influence  and  no 
fraud  perpetuated.  In  such  case  you  will 
find  that  the  will  was  the  last  will  and  testa- 
ment of  Mrs.  Dada." 

The  contention  of  the  proponents  of  the 
will  is  that  there  was  no  evidence  showing 
or  tending  to  show  that  William  R.  Lyon  un- 
duly Influenced  the  testatrix  in  making  the 
will  she  did,  or  that  he  perpetrated  any  fraud 
upon  her  to  induce  her  to  make  himself  and 
his  brothers  the  residuary  legatees  In  the 
will.  We  think  the  testimony,  as  gathered 
from  the  record,  Is  abundant  to  show  that 
the  making  of  the  residuary  clause  was 
brought  about  directly  by  the  influence  of 
William  R.  Lyon,  and  that  he  fraudulently 
concealed  from  the  testatrix  the  fact  that 
he  could  draw  a  will  which  would  carry  out 
her  desires  and  her  Intent  to  place  the  prop- 
erty In  the  hands  of  her  brothers  as  trustees 
merely.  William  R.  Lyon  himself  testlfle*! 
in  reference  to  the  drawing  of  the  two  for- 
mer wills,  and  also  of  the  last  wlU.  He  was 
asked:  "Did  she  tell  you  anything  else  at 
any  time  about  that  residuary  clause?  A. 
No,  except  when  the  last  will  was  drawn. 
When  the  last  will  was  drawn,  I  intimated  to 
her  that  the  clause  waa  perhaps  a  little  ob- 
jectionable,—perhaps  it  would  throw  a  ques- 
tion as  to  the  validity  of  the  will,  and  It 
would  be  better  to  leave  that  trust  part  out. 
Q.  Give  It  to  you  absolutely?  A.  Tes,  sir,  as 
I  drew  it,  and  she  said  all  right  Q.  Yon 
were  to  dispose  of  the  property  Just  the  same, 
were  you?  A.  She  didn't  say  anything  about 
that.  Q.  Did  you  tell  her,  under  the  flr^t  two 
wills  the  property  was  held  by  you  In  trust, 
and  yon  had  to  disgorge  it,  and  under  the 
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last  will  It  belonged  to  7011  absolutely?  A.  I 
didn't  discuss  the  question  at  all.  I  told  her 
there  would  be  a  qaestlon  as  to  that  will, 
leaving  the  clause  In.  It  would  be  better  to 
put  It  In  a«  I  drew  it  In  the  last  will.  She 
said  all  right  She  understood  it  perfectly, 
and  acquiesced.  Q.  She  gives  you$100  apiece 
for  love  and  kindness,  and  then  gives  you  the 
rest  of  it?  A.  The  wUl  shows.  Q.  She  un- 
derstood that  she  was  giving  it  to  you  abso- 
lutely? A.  It  shows  80.  I  have  given  you  the 
conversation.  •  •  •  Q.  Did  you,  in  draw- 
ing those  wills,  inform  your  sister  that  in- 
stead of  that  will  conveying  the  property  to 
you  to  give  to  certain  charities,  in  your  dis- 
cretion, it  gave  you  the  right  to  use  it  to 
support  your  own  families?  A.  I  did  not  -Q. 
Did  she  know  it?  A.  We  did  not  discuss  that 
question  at  aU."  We  need  not  set  out  any 
further  of  bis  testimony.  We  think  the 
■cliarge  of  the  court  was  fnliy  sustained  by 
the  evidence.  It  appears  that  the  testatrix 
bad  the  most  implicit  confidence  in  the  in- 
tegrity of  her  brother,  as  well  as  in  his  abiU- 
I7  as  a  lawyer,  to  guide  and  direct  her  in 
the  disposition  of  her  property.  It  is  evident 
that  she  intended  to  make  these  brothers 
trustees  under  the  residuary  clause  for  cer- 
tain charitable  purposes,  and  we  have  no 
-doubt  that  it  was  her  intent  to  provide  some- 
thing further  for  her  grandchild.  From  the 
4iffection  she  exhibited  towards  him  in  the 
last  days  of  her  life,  the  fact  that  she  did 
not  make  more  provision  for  him  in  her  will 
-can  be  accounted  for  only  by  the  influence 
which  her  brother  seems  to  have  had  over 
her,  and  the  craft  displayed  by  him  in 
-changing  the  residuary  clause  so  as  to  make 
■an  absolute  gift  to  himself  and  bis  brothers 
■of  the  whole  of  the  estate.  He  was  bound, 
not  only  morally,  but  legally,  to  advise  her 
that  a  residuary  clause  could  be  drawn 
which  would  carry  Into  effect  her  wishes 
and  desires,  and  not  to  take  advantage  of  his 
relation  to  her  as  her  confidential  adviser,  and 
thereby  acquire  to  himself  a  large  share  of 
her  property.  Tompkins  v.  HolUster,  60 
Mich.  479,  27  N.  W.  651,  and  cases  there  cit- 
-ed.  The  questions  were  properly  submitted 
to  the  Jury  under  the  charge  of  the  court. 
The  Judgment  must  be  affirmed.  The  other 
Jnstices  concurred. 


BAKER  V. 


BOARD  OF  STATE  CAN- 
VASSERS. 


{Supreme  Court  of  Michigan.  Dec.  24,  1896.) 
Mandamus  to  Canvassers  or  Elcction. 
Mandamns  will  not  issue  to  compel  a  state 
board  of  canvassem  of  election  returns  to  cred- 
it candidates  with  votes  which  they  have  re- 
jected as  irregular,  so  that  the  party  to  which 
the  candidate  belongs  may  take  its  proper  po- 
-sitdon  on  the  next  official  ballot,  where  neither 
the  election  of  any  of  the  candidates,  nor  the 
position  to  which  the  party  would  be  entitled 
-on  the  next  ballot,  would  be  affected  by  the 
votes  being  counted,  and  it  does  not  appear 
that  the  votes  are  not  credited  to  the  parties 


in  talmlated  statements  thereof  in  the  county 

clerk's  office,  which  control  in  determining  the 
position  of  the  different  parties  on  sncceeding 
official  ballots. 

Application  on  relation  of  Fred  A.  Baker 
against  the  board  of  state  canvassers  for 
writ  of  mandamus.    Denied. 

Fred  A,  Baker,  In  pro.  per.  Fred  A.  May- 
nard,  Atty.  Gen.,  for  respondent 

MOORE,  J.  The  petition  of  tbe  idator 
represents  that  be  Is  chairman  of  the  Demo- 
cratic state  central  committee,  and  for  tliat 
reason  is  interested  in  liavlng  tlie  votes  east 
for  the  state  otllcers  at  the  last  election  cor- 
rectly canvassed,  to  tbe  end  that  in  future 
elections,  the  ticket  of  tbe  said  Democratic 
party  may  have  Its  proper  place  on  ail  oIB- 
clai  l>aIlot8  In  the  several  counties  of  tlie 
state.  Tbe  petition  then  states  tbe  names  of 
the  candidates  of  said  party  for  the  ofilces 
of  governor,  commissioner  of  tbe  state  land 
office,  superintendent  of  public  instruction, 
and  member  of  the  board  of  education.  l%e 
petition  then  avers  that  the  respondent  re- 
fused to  give  Charles  R.  Sllgh  credit  for  2.- 
627  votes  cast  for  him  in  tlie  county  of 
Huron,  and  for  393  votes  cast  for  him  in 
the  county  of  Ontonagon,  because,  in  the 
returns  in  said  counties,  bis  surname  was 
spelled  "Sieigh";  and  they  refuse  to  give 
him  credit  for  1,158  votes  cast  for  him  in  the 
county  of  Delta,  because  his  surname  was 
spelled  "Slig."  Tbe  petition  also  makes 
similar  representations  as  to  the  other  can- 
didates herein  named.  The  petition  avers 
that  it  was  the  duty  of  tbe  board  of  state 
canvassers  to  obtain  from  the  county  clerks 
correct  returns,  and  to  credit  tbe  votes  here- 
in mentioned  to  the  candidates  entitled  to 
them.  The  prayer  is  for  a  writ  of  man- 
damus to  compel  the  i>oard  of  canvassers  to 
obtain  corrected  returns,  and  to  make  the 
proper  credits.  Tbe  answer  of  the  respond- 
ent shows  that  if  all  the  votes  were  cred- 
ited as  prayed  for  by  relator,  it  would  not 
affect  the  election  of  any  of  tbe  candidates 
mentioned  by  relator,  or  the  relative  posi- 
tion of  the  ticket  of  the  part?  represented  by 
him  on  the  official  ballot  at  the  next  general 
election.  The  answer  shows  that  In  the  case 
of  governor,  there  are  but  4,178  votes  in 
dispute.  Crediting  all  of  these  to  Mr.  Sllgh. 
Mr.  Pingree  would  still  have  a  plurality  of 
79,231  votes.  After  making  the  credits  as 
prayed,  Mr.  French,  candidate  for  commis- 
sioner of  the  land  office,  would  have  upward 
of  57,000  plurality.  Mr.  Hammond,  candi- 
date tor  superintendent  of  public  instruc- 
tion, would  have  a  plurality  of  more  than 
67,000.  This  would  also  be  true  of  Mr.  Sim- 
mons, candidate  tor  member  of  the  state 
IxMLrd  of  education.  Nor  would  tbe  result 
be  changed  so  as  to  affect  the  relative  ptwi- 
tion  on  the  ticket  at  the  next  general  Sec- 
tion of  the  various  jiarty  candidates.  It 
may  be  said,  also,  that  section  14  of  Act  No. 
302,  Pub.  Acts  1893,  provides  mat  the  boan) 
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of  election  commloslonen  In  each  county 
shall  be  clothed  with  certain  duties,  and 
that  the  "ticket  ol  the  party  haTlng  the 
greatest  number  of  Totes  within  the  county 
at  the  last  preceding  general  election  shall 
be  placed  first  on  the  ballot,  the  position  of 
other  tickets  to  be  governed  relatively  by 
the  same  rule."  To  determine  the  number  of 
rotes  cast  for  the  various  parties,  the  election 
commissioners  go  to  the  county  clerk's  otUce, 
and  not  to  the  office  of  the  state  board  of 
canvassers;  and  there  Is  nothing  in  the  rec- 
ord to  show  but  what  the  votes  are  properly 
tabulated  in  the  otBctM  of  the  clerks  of  the 
counties  mentioned  in  relator's  petition. 
The  writ  of  mandamus  Is  a  discretionary 
writ.  In  the  case  of  Pistorlus  v.  Stempel, 
81  Mich.  133.  45  N.  W.  868,  It  was  held  that, 
though  one  has  such  a  special  interest  as 
entitles  him  to  apply  for  the  writ,  unless  he 
makes  a  showing  that  his  rights  or  Interests 
are  prejudiced  or  affected,  the  writ  will  not 
Issue.  In  Tennant  v.  Crocker,  85  Mich.  328, 
48  N.  W.  577,  it  was  held.  In  an  opinion  writ- 
ten by  Justice  Champlln,  "that  the  writ  Is 
a  discretionary  one,  and  will  not  be  awarded 
in  all  cases,  even  where  a  prima  facie  right 
to  relief  is  shown;  that  regard  must  be  had 
to  the  exigency  which  calls  for  the  exer- 
cise of  the  discretion,  the  nature  and  extent 
of  the  wrong  or  Injury  which  would  follow 
Its  refusal,  and  other  facta  bearing  upon  the 
particular  case";  and  that  the  writ  should 
not  be  Issued  to  compel  the  performance  of 
an  idle  ceremony.  We  do  not  think  any 
such  exigency  has  been  shown  as  to  require 
the  issuing  of  the  writ  The  writ  will  be 
denied,  without  costs  to  either  party.  The 
other  Justices  concurred. 


KENT  FURNITURE  MANUF'G  CO.  et  al. 

V.  LONG  et  al. 

(Supreme  Court  of  Michigan.    Jan.  5,  1897.) 

Easrhbkt — SuFrioiEKCx  OP  OiuN'T  —  Effect  or 

OkaXT — Abandonuent — Statute  of  Fkaudb 

—  Part  Perfokmasce. 

1.  A  contract  reciting  that  in  consideration 
that  the  grantees  were  erecting  n  Bawmill  near 
defendants'  mill,  and  a  payment  of  cash,  the 
defendants  do  "grant,  bargain,  sell,  etc,  to  the 
parties  of  the  second  part,  their  lieirs  and  as- 
signs, forever,"  the  undivided  one-half  of  a 
railroad  aide  track,  "to  the  sole  and  only  prop- 
er use,  benefit,  and  behoof  of  the  said  parties 
of  the  second-part,  their  lieirs  and  assigns,  for- 
ever," is  a  conveyance  of  a  right  of  way  ap- 
purtenant to  the  grantees'  mill,  and  not  a  mere 
liconse. 

2.  The  right  of  way  thus  granted  was  not 

Eersonal  to  the  grantees,  bnt  passed  to  their 
eirs  and  assigns. 

3.  The  subsequent  removal,  and  reconstruc- 
tion on  another  line,  of  a  portion  of  the  side- 
track, by  the  consent  of  the  assignee  of  the 
original  grantee,  under  an  agreement  that  its 
rights  should  not  be  thereby  affected,  was  not 
an  nbandonment  of  the  rij<bt  of  way. 

4.  Where,  in  consideration  of  a  parol  agree- 
ment that  its  richts  shonld  not  be  affected,  the 
owner  of  a  right  of  way  for  a  sidetrack  on 
defendant's  lands  oonscwted  that  the  track 
should  be  moved  a  short  distance,  aad  recon- 
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Btmcted,  and  afterwards  continued  to  use  the 
track  as  relocated,  there  was  such  part  per- 
formance as  will  take  the  agreement  out  of 
the  statute  of  frauds. 

Appeal  from  circuit  court,  Kent  county,  in 
chancery;  William  E.  Grove,  Judge. 

Bill  by  the  Kent  Furniture  Manufacturing 
Company  and  the  Chicago  &  West  Michigan 
Railway  Company  against  George  H.  Long, 
executor  of  the  will  of  Arthur  B.  Long,  de- 
ceased, and  others.  There  was  decree  for 
defendants,  and  complainants  appeal.  Re- 
versed. 

Taggart,  Wolcott  &  Ganson,  and  Smiley, 
Smith  &  Stevens,  for  appellants.  Albert 
Cnute,  for  appellees. 

LONG,  a  J.  The  bill  filed  in  this  case  aaks 
for  an  injunction  restraining  defendants  from 
prosecuting  an  ejectment  suit  brought  to  com- 
pel the  railway  company  to  remove  its  tracks 
from  lands  described  in  the  bill,  and  to  sur- 
render possession  thereof  to  plaintiffs  in  eject- 
ment (defendants  herein).  In  1809,  the  firm 
of  A.  B.  Long  &  Sons  owned  and  operated  a 
sawmill  on  the  west  bank  of  Grand  river,  in 
the  city  of  Grand  Rapids,  and  had  constructed 
a  side  track  from  the  Grand  Rapids  &  Indi- 
ana Ralboad  to  its  mill.  The  firm  of  Won- 
derly  &  Co.  also  built  a  mill  south  of  the  Long 
mill,  and  the  two  mill  companies  entered  into 
a  contract,  whereby  Wonderly  &  Ca  became 
the  owner  of  an  undivided  half  of  this  side- 
track, the  monetary  consideration  b3iug  $1,- 
950.83.  In  1876,  Wonderly  &  Co.  was  ad- 
judged bankrupt,  and  it  ceased  to  operate  its 
mill  or  use  the  track.  In  18S0,  Joseph  W. 
Wonderly,  who  had  acquired  all  the  interests 
of  Wonderly  &  Co.,  gave  a  bill  of  sale  of  a 
large  amount  of  personal  property,  incluillug 
this  side  track,  to  the  Kent  Furniture  Manu- 
facturing Company.  This  was  followed  in 
1895  by  a  quitclaim  of  the  same  property  from 
Wonderly  to  the  Kent  Company.  By  succes- 
sive business  changes  and  death,  the  firm  of 
A.  B.  Long  &  Sons  Is  now  represented  by 
George  H.  Long,  executor,  and  George  H. 
Long,  Individual.  In  1877,  the  Detroit,  Grand 
Haven  &  Milwaukee  Railway  Company  put 
in  a  side  track  to  the  Long  mill,  and  from 
that  time  Long  &  Sons  ceased  to  use  the  old 
track.  In  18S2,  Long  &  Sons  gave  the  Chicago 
&  West  Michigan  Railway  Company  oral 
license  to  lay  a  side  track  to  its  mill,  and  the 
track  was  laid,  part  of  It  being  over  the  same 
right  of  way  as  the  old  side  track  of  18U9.  The 
rest  of  the  track  was  laid  upon  the  private 
lands  of  Long  &  Sons.  The  Kent  Furniture 
Manufacturing  Company  alleges  that  Long  & 
Sons  requested  it  to  consent  to  the  laying  of 
this  track,  representing  that,  if  such  change 
were  made,  the  railway  company  would  keep 
the  track  in  repair,  and  the  Kent  Furniture 
Manufacturing  Company  would  have  the  same 
rights  as  in  the  old  track.  The  furniture 
company  consented  to  this  arrangement  This 
entire  agreement  was  by  parol,  la  1891, 
Long  &  Sons  wound  up  Its  business,  and  gave 
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the  Chlca{^>  A  West  Michigan  RaUway  Com- 
pany notice  to  quit  The  company  did  not 
do  this,  and  defendants  brought  ejectment,  In 
1894.  The  complainant  fumitare  company  al- 
leges that  it  should  have  the  same  right  In  the 
new  track  as  In  the  old,  and  to  its  use  as  long 
as  desired;  that  the  railway  company  -was  to 
keep  the  track  In  repair,  and  that,  relyhig  upon 
the  representations  made,  complainant  rail- 
way company  laid  the  track  at  an  expense  of 
several  thousand  dollars,  and  the  furniture 
company  Invested  large  sums  In  Its  plant; 
that  defendants  should  be  forever  absolutely 
baired  from  Interfering  with  complainants' 
use  of  this  track.  The  defendants  answer, 
and  say  that  they  owned  the  lots  occupied  by 
the  side  trac^  In  fee  simple;  that  neither  com- 
plainant has  the  right  to  use  or  maintain  the 
track;  that  the  firm  of  A.  B.  Long  &  Sons 
was  dlsscdved  in  1878,  the  firm  of  Wonderly 
&  Co.  in  1876,  and  that  the  track  was  wholly 
abandoned  after  1877;  that  complainant  rail- 
way company  laid  Its  track  under  parol 
license,  which  has  been  revoked,  and  Is  es- 
topped from  denying  the  right  and  title  of 
these  defendants,  Its  licensors;  that,  under 
the  agreement  of  1869,  A.  B.  Long  &  Soaa 
did  not  convey  any  right  of  way  across  the 
lots  occupied  by  the  track;  that  the  license  to 
use  the  track  under  the  agreement  of  1869 
was  revoked  by  the  dissolution  of  the  two 
original  firms,  in  1876  and  1879;  that  the  in- 
terest of  Wonderly  &  Co.  was  not  assignable; 
that  the  furniture  company  was  not  a  party 
to  the  ejectment  suit,  and  is  not  entitled  to 
Join  in  this  action;  that  complainants  have 
not  stated  a  case  entitling  them  to  relief;  and 
defendants  claim  the  benefit  of  a  demurrer. 
Upon  the  hearing  in  the  court  t>elow,  a  decree 
was  entered  In  favor  of  defendants,  from 
which  decree  complainants  appeal. 

The  contract  between  A.  B.  Long  &  Sons 
and  Wonderly  &  Co.  recites  the  consideration, 
the  fact  that  Wonderly  &  Co.  was  erecting  a 
sawmill  south  of  the  Long  mill,  ^d  then  pro- 
vides that  "the  said  parties  of  the  first  part, 
for  and  In  consideration  of  the  sum  of  $1,- 
950.83,  to  ibem  In  band  paid  by  the  said  par- 
ties of  the  second  part,  •  •  •  do,  by  these 
presents,  grant,  bargain,  sell,  remise,  release, 
alien,  and  confirm  unto  the  said  parties  of  the 
second  part,  their  heirs  and  assiRns,  forever, 
the  imdivlded  one-half  of  the  said  side  track 
or  railroad;  to  have  and  to  hold  the  said  side 
track  to  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  to  the  sole  and  only 
proper  use,  benefit,  and  behoof  of  the  said  pai^ 
ties  of  the  second  part,  their  heirs  and  assigns, 
forever."  The  contract  also  provides  that  each 
part  should  bear  one-half  of  the  expense  of 
keeping  the  side  track  In  repair  at  all. times, 
and  that  either  party  might  at  any  time  con- 
struct switches  for  such  track  to  either  of 
their  mills  or  yards,  and  that  the  side  track 
should  be  used  In  common  so  long  as  either 
party  should  desire  to  use  the  same,  and  not 
to  be  moved  without  the  written  consent  of 
all  the  parties.    The  contract  was  signed  and 


sealed.  In  the  presence  of  a  witness,  November 
2,  1868,  by  all  the  members  constituting  the 
two  firms.  The  track  at  that  time  extended 
across  several  lots  owned  by  A.  B.  Long  & 
Sons,  as  co-partners.  The  contract  contem- 
plated the  use  of  the  track  and  the  right  grant- 
ed to  be  appurtenant  to  the  Wonderly  mill  and 
plant,  and  the  right  retained  to  be  appurte- 
nant to  the  mill  and  plant  of  Long  &  Sons, 
and  also  contemplated  a  long-time  use.  It 
was  the  expressed  Intention  of  the  parties  that 
the  second  parties,  their  heirs  and  assigns, 
should  have  such  use  forever,  qtiallfied  only 
by  the  proviso  that  If  such  parties,  their  heirs 
or  assigns,  should  not  wish  the  further  use  of 
the  way  at  any  time,  then  it  might  cease. 

The  contention  of  the  defendants  that  this 
writing  was  a  mere  license  cannot  be  sus- 
tained, either  upon  reason  or  authority.  It 
was  the  evident  Intent  of  Long  &  Sons,  by 
the  conveyance  of  the  track,  that  the  right 
of  way  should  be  continuous  over  the  land 
occupied  by  the  track.  The  track  was  al- 
ready laid,  and  there  is  no  tndefinlteness  as 
to  the  land.  The  contract  conveyed  an  in- 
terest in  land  appurtenant  to  the  mill,  to 
which  property  the  complainant  furniture 
company  acquired  title  by  a  writing  execut- 
ed by  Joseph  Wonderly,  the  surviving  mem- 
ber of  the  firm  of  Wonderly  &  Co.  The  court 
below  held.  In  effect,  that  the  contract  of 
November  2,  1869,  did  not  create  an  ease- 
ment, and  was  but  a  license  revocable  at 
wllL  In  the  determination  of  that  question, 
the  court  may  look,  not  only  at  the  contract, 
but  the  surroundings  of  the  parties  and  the 
situation  of  the  properties  affected.  At  the 
time  of  the  execution  of  the  contract,  Won- 
derly &  Co.  was  erecting  a  mill  south  of 
the  Long  mill.  An  extensive  business  was 
to  be  carried  on,  not  only  by  Long  &  Sons, 
but  by  Wonderly  &  Co.,  and  the  business  of 
these  mills  could  not  very  well  be  conducted 
without  the  aid  of  this  side  track.  The  par- 
tics  undertook  to  make  an  agreement  that 
would  be  binding  upon  each,  and  for  the 
benefit  of  the  mill  properties.  Long  &  Sons 
were  getting  nearly  $2,000  in  cash,  and  an 
agreement  by  Wonderly  &  Co.  that  it  would 
meet  half  the  expense  for  keeping  it  in  re- 
pair; while  Wonderly  &  Co.  was  getting  the 
right  of  way  to  its  mill  over  a  side  track, 
which  easement  was  to  continue  forever,  un- 
less it  should  give  Its  consent  in  writing  that 
the  track  might  be  discontinued.  The  con- 
veyance was  to  Wonderly  &  Co.,  "their  heirs 
and  assigns,  forever."  The  granting  of  the 
side  track  carried  with  it  the  use  of  the  land 
upon  which  it  was  laid.  When  the  use  of 
anything  is  granted,  everytlilng  is  granted 
necessary  to  the  enjoyment  of  such  n.so. 
Washb.  Easem.  (3d  Ed.)  pp.  46,  47.  The 
right  of  way,  under  the  circumstances  here 
stated,  was  not  intended  to  be  limited  to  tbe 
grantee  in  person,  but  to  his  heirs  and  as- 
signs. An  easement  or  servitude  created  by 
deed  is  never  presumed  to  be  personal  or  In 
gross  when  it  can  be  fairly  construed  to  be 
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appurtenant  to  some  other  esrtate.  McMahon 
y.  WllliamB,  79  Ala.  288;  Washb.  Elasem.  pp. 
40-12;  Spensley  T.  Valentine,  34  Wis.  154.  In 
McMahon  r.  Williams,  supra.  It  was  s^d: 
"The  Inquiry  In  these  cases  has  generally 
been  whether  the  servitude  or  restriction  Im- 
posed was  of  such  a  nature  as  to  operate  as 
an  inducement  to  purchasers,  and,  if  so,  the 
inclination  of  the  courts  has  been  to  construe 
them  as  appartenant  to  the  estate,  and  in- 
tended for  its  protection,  rather  than  as  per- 
sonal to  the  grantee.  •  •  •  If  appurtenant. 
It,  of  course,  follows  the  land,  is  assignable 
with  It,  and  each  grantee  can  enforce  it  In 
equity  against  each  other  grantee  having  no- 
tice of  It;"  citing  Sharp  y.  Ropes,  110  Mass. 
o81;  Whitney  v.  Railroad  Co.,  11  Gray,  369; 
Inhabitants  of  Winthrop  v.  Fairbanks,  41 
Me.  307.  In  Peck  v.  Conway,  119  Mass.  649, 
the  court  said:  "The  question  whether  such 
an  easement  is  a  personal  right,  or  Is  to  be 
construed  to  be  appurtenant  to  some  other 
estate,  must  be  determined  by  the  fair  In- 
terpretation of  the  giant  or  reservation  ac- 
cording to  the  easement,  aided,  If  necessary, 
by  the  situation  of  the  property  and  the  sur- 
rounding circumstances."  See,  also,  Fitch  v. 
Hydraulic  Co.,  44  Mich.  74,  6  N.  W.  91. 

We  think  that  Wonderly  &  Co.  took  a 
perpetual  right  of  way  over  this  track  for  the 
use  of  its  mill,  and  that  it  was  such  a  right 
in  the  land  that  Wonderly  &  Go.  could  and 
did  convey  to  the  Kent  Furniture  Manufac- 
turing Company.  The  claim  that  this  right 
was  ever  aband<med  in  any  way  is  not  sus- 
tained by  the  proofs.  In  1882,  as  lias  been 
said,  the  track,  or  a  portion  of  It,  was  moved 
for  a  distance  by  Long  &  Sons.  Complainant 
furniture  company  claims  that  this  was  by 
Its  consent,  and  upon  an  agreement  by  Long 
&  Sons  that  the  rights  of  the  furniture  com- 
pany in  the  side  track  and  easement  would 
not  be  changed  by  the  slight  alteration  thus 
to  be  made.  The  proofs  sustain  the  claims 
made  that  such  track  was  moved  over  upon 
this  agreement  and  understanding.  Coun- 
sel for  defendants  contend,  however,  that 
this  last  track  was  paid  under  a  parol  li- 
cense, and  therefore  revocable  at  the  will  of 
the  licensor.  But  It  appears  that  a  part  of 
the  old  track  was  used,  and  that  the  old  right 
of  way  Is  rendered  useless  to  the  complain- 
ants. The  parties  continued  to  use  the  new 
track  up  to  the  time  when  the  notice  was 
given  to  the  railway  company  to  remove  it, 
and  without  any  objection  on  the  part  of 
Long  &  Sons.  It  would  be  a  gross  fraud  upon 
the  complainants,  under  these  circumstances. 
If  the  defendants  be  now  permitted  to  set  up 
the  statute  of  frauds  to  evade  the  contract 
made  in  1882.  Not  only  Wonderly  &  Co., 
bat  the  Kent  Furniture  Manufacturing  Com- 
pany, have  expended  large  sums  of  money 
in  improving  this  pr(q>erty,  and  the  last- 
named  company  has  invested  over  $200,000 
In  its  plant,  and  apparently  in  reliance  upon 
its  rights  in  this  side  track.  We  think,  how- 
ever, that  the  contract  is  not  void  under  the 


statute  of  frauds.  The  complainants  bad  the 
right  to  the  use  of  the  track  as  it  was  orig- 
inally laid;  and  so  long  as  the  furniture  com- 
pany operated  its  plant,  and  desired  the  use 
of  the  track,  it  could  not  be  divested  of  it 
In  consideration  of  its  agreement  to  release 
Its  rights  in  the  old  track,  the  defendants 
agreed  that  It  might  have  the  same  use  of 
the  track  then  to  be  laid  in  place  of  It.  The 
complainant  carried  out  Its  part  of  the  agree- 
ment; but,  when  it  attempted  to  assert  Its 
right  in  the  new  track,  the  defendants  set  up 
the  claim  that  the  arrangement  resting  in 
parol  the  complainant  could  not  enforce  It. 
No  such  defense  can  be  permitted.  The 
complainant  has  performed  on  its  port,  and 
has  the  right  to  insist  that  defendants  be 
compelled  to  specifically  perform  their  part 
The  rule  is  well  settled  In  this  state  that 
where,  under  an  agreement  to  convey  land, 
the  purchase  money  has  been  paid,  and' pos- 
session has  been  taken,  these  acts  of  port 
performance  are  sufiicient  to  take  the  case 
out  of  the  statute  of  frauds,  and  to  entitle 
the  purchaser  to  a  decree  for  specific  per- 
formance. Farweil  v.  Johnston,  34  Mich.  342r 
Twiss  V.  George,  33  Mich.  253;  Burtcb  v> 
Hogge,  Har.  (Mich.)  31;  Putnam  v.  Tinkler, 
83  Mich.  C28,  47  N.  W.  687;  Canham  v.  Moon- 
ey,  73  Mich.  J84,  41  N.  W.  223.  Here  there 
was  a  sufficient  consideration  by  the  sur- 
render of  the  old  track  and  the  rights  which 
the  complainant  had  therein;  and  the  defend- 
ants are  bound  now  to  recognize  all  the 
rights  in  the  new  track  which  complainant 
had  in  the  old.  The  decree  of  the  court  be- 
low must  be  reversed,  and  a  decree  entered 
here  in  accordance  with  the  prayer  of  the 
bill.  Complainants  will  recover  their  costs 
of  both  courts. 

GRANT,  J.,  did  not  sit.   The  other  JusUcce 
concurred. 


DETROIT  GAS  CO.  v.  MORETON  TRUCK 

&  STORAGE  CO. 

(Supreme  Court  of  Michigan.     Jan.  6,  1897.)- 

RspLBViy  —  Breach  or  Contract  —  Msascrb  o» 

Damages. 

1.  A  gas  company,  under  a  contract  to  place 
pipes  in  a  building  and  furnish  gns,  has  the 
risht  to  remove  Its  meter  from  the  building  on 
refusal  of  the  owner  to  pay  under  such  contract 
the  cost  of  furnlshine  and  laying  the  pipes,  the 
same  as  for  a  breach  of  the  contract  by  non- 
payment of  a  bill  for  gas,  and  may  maintain  re- 
plevin for  it. 

2.  Damages  are  not  recoverable  for  beinB  de- 
prived of  the  convenience  of  the  use  of  gas  by 
the  removal  of  the  meter  by  tlie  gas  company, 
where  no  pecuniary  loss  is  suffered. 

Error  to  circuit  court,  Wayne  county; 
Robert  E.  Frazer,  Judge. 

Action  in  replevin  by  the  Detroit  Gas  Com- 
pany against  the  Moreton  Truck  &  Storage 
Company  to  recover  a  meter.  Judgment  for 
defendant,  and  plaintlS  appeals.     Reversed. 

Brennan,  Donnelly  &  Van  De  Mark,  for 
appellant    Julian  O.  Dickinson,  for  appellee, 
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GRANT,  J.  Replevin.  Property  replevied: 
A  gaa  meter  of  the  value  of  six  or  seven  dol- 
lars. The  cause  of  the  snit:  The  refusal  of 
the  defendant  to  pay  a  blU  for  fnrnishing  60 
feet  of  gas  pipe,  and  labor,  to  connect  de- 
fendaat's  stables  with  plaintiCTs  gas  pipe 
line.  The  amount  of  the  blU  rendered,  ac- 
cording to  plalnticrs  testimony,  was  $7.15, 
according  to  defendant's  testimony,  $11.50. 
The  salt  was  institnted  in  Justice  court,  and 
was  appealed  to  the  drcolt  court,  and  then 
to  this  court  The  circuit  court  held  that 
title  to  the  metor  was  in  plaintiff,  that  the 
right  of  possession  was  In  defendant,  that 
plaintltr  could  not  maintain  the  action,  re- 
fused to  award  the  return  of  the  property, 
and  directed  the  Jury  to  assess  damages  to 
the  defendant,  which  tbey  did  at  the  sum  of 
$55.  As  long  as  the  law  permits  such  petty 
suits  to  be  appealed  from  one  court  to  an- 
other till  they  reach  the  court  of  last  resort, 
imposing  expense  upon  litigants  and  the  pul>- 
llc,  costing  many  times  the  amount  Involved, 
the  courts  must  determine  them  upon  legal 
principles,  notwithstanding  they  take  time 
which  ought  to  be  devoted  to  Important  suits. 
Two  questions  are  presented:  (1)  Had  plain- 
tiff the  right  to  remove  the  meter?  (2)  If  It 
had  not  that  right,  what  is  the  measure  of 
damages? 

1.  In  disposing  of  the  first  question  we 
shall  assume  that  the  defendant  is  liable  for 
the  reasonable  cost  of  putting  in  the  service 
pipe.  It  Is  conceded  that  the  plaintiff  owns 
the  meter,  and  that  it  may  remove  the  same 
for  nonpayment  of  gas  consumed.  It  Is  ar- 
gued that  the  company  could  not  remove  It 
for  nonpayment  of  the  blU  for  maicing  the 
connection  and  piping  the  defendant's  barn, 
and  tbe  court  so  Instructed  the  Jury.  This 
involves  a  determination  of  tbe  contract  be- 
tween the  parties.  The  connection  was 
made,  the  pipe  furnished,  and  tlie  meter  put 
lii  for  the  sole  purpose  of  furnishing  gas  to 
the  defendant.  The  agreement  to  do  these 
dilngs  and  to  furnish  gas  was  part  of  the 
same  contract.  If  tbe  company  may  remove 
its  meter  for  failure  to  comply  with  the  one 
provision  of  the  contract,  It  Is  difficult  to 
understand  why  It  may  not  for  failure  to 
comply  with  the  other.  The  defendant 
agreed  to  pay  for  Iwth.  The  plaintiff  Is  un- 
der no  obligation  to  continue  to  perform  its 
part  of  the  contract  when  the  defendant  has 
refused  compliance.  Under  the  defendant's 
contention  the  gas  company  might  pipe  a 
man's  building  at  great  expense,  for  which 
he  agreed  to  pay,  and  when  it  was  done,  and 
the  meter  in  place,  be  compelled  to  furnish 
gas  so  long  as  he  paid  for  the  gas  consumed, 
although  be  refused  to  pay  the  other  bill. 
Suppose  that  before  the  meter  was  put  in 
the  man  should  refuse  to  pay,  would  the 
company  be  liable  for  damages  for  not  put- 
ting in  the  meter?  Would  he  be  entitled  to 
the  meter  without  first  paying  or  tendering 
the  reasonable  cost  of  piping?  To  these  ques- 
tions there  can  be  but  one  answer.    U  A. 


agrees  to  place  a  machine,  tbe  title  to  wblcb 
remains  in  A.,  upon  B.'s  land,  and  to  do 
farther  work  with  it  for  B.  after  It  is  so 
placed,  upon  condition  that  B.  pay  the  ex- 
penses of  moving  and  placing  tbe  macblne, 
and  after  A.  has  done  this  work  B.  refuses  to 
pay,  B.  cannot  say  to  A.,  "I  will  not  pay  yoa 
for  moving  and  placing  the  machine,  but 
you  must  keep  it  on  my  land  and  work  it 
for  my  benefit  so  long  as  I  pay  you  the 
agreed  price  for  its  use."  A.  has  two  rem- 
edies. He  may  either  remove  his  machine  or 
be  may  go  on  with  his  contract  and  sue  B. 
for  the  labor  performed.  This  practically  il- 
lustrates tbe  defendant's  position,— that 
plaintiff  must  continue  to  perform  its  part  of 
the  contract,  while  defendant  violates  its 
part.  Its  counsel  cite  no  authority  to  sup- 
port it.  The  present  case  is  not  one  of  the 
ordinary  performance  of  labor  or  tbe  fnr- 
nlshlng  of  materials,  unattended  wltb  any 
other  conditions.  We  think  the  plaintiff  -n-as 
entltied  to  remove  its  meter,  and  to  maintain 
the  action  of  replevin  upon  refusal  to  de- 
Uver  it. 

2.  There  was  no  evidence  to  sustain  tbe 
verdict  for  damages.  Tbe  defendant  did  not 
show  that  It  was  entitled  to  any  but  nom- 
inal damages.  After  the  meter  was  remov- 
ed. It  used  lamps  and  lanterns,  which  were 
cheaper  than  gas.  The  court  instructed  tbe 
Jury  to  "give  such  damages  as  defendant  is 
entltied  to  for  being  deprived  of  tbe  con- 
venience and  use  of  gas.  and  yon  must  make 
up  that  estimate  of  damages  as  best  yon  can 
under  tbe  testimony."  Inconvenience,  unae- 
companled  by  pecuniary  loss.  Is  not  an  ele- 
ment of  damage  upon  being  deprived  of  the 
use  of  property.  No  actual  damage  being 
shown  it  was  the  duty  of  the  court  to  in- 
struct the  Jury  that  they  could  find  only 
nominal  damages. 

Judgment  reversed,  and  new  trial  ordered. 

LONG,  O.  J.,  and  MOORE,  J.,  concurred. 
MONTGOMERY,  J.,  concurred  In  tbe  result. 
HOOKER,  J.,  did  not  sit 


BBNTLBT  v.  HOSMEB,  Wayne  Circuit 
Judge. 
(Supreme  Court  of  Michigan.    Dee.  24,  1896.) 
DivoRCB— Sektiob  or  Pkockm. 
Under  Pub.  Acts  1895,  No.  202,  where  one 
of  the  causes  of  divorce  was  a  failure  to  sap- 
port,    wbicli    arose    wlien    tbe   defendant    was 
domiciled  within  the  state,  it  is  not  necessary 
that  he  should  be  personally  served  with  pro- 
cess, or  with  a  copy  of  the  order  of  pubBca* 
tion. 

On  rehearing.    Writ  granted. 

For  former  opinion,  see  68  N.  W.  650. 

PER  CURIAM.  Upon  the  former  bearing 
of  this  case  our  attention  was  not  called  to 
the  fact  that  one  of  tbe  grounds  of  divorce 
was  failure  to  support.  It  therefore  appears 
that  the  cause  for  dlTocce  arose  when  the 
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defendant  was  domiciled  within  the  state, 
and  therefore  the  case  does  not  come  within 
that  proylBlou  of  the  statute  requiring  per- 
sonal service  of  process,  or  of  a  copy  of  the 
order  of  publlcntion.  The  writ  will  therefore 
Issue  as  prayed. 


BERNDT  et  al.  t.  IONIA  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.  Dec.  24,  1898.) 
Costs  in  Rrpi.eviv. 
2  How.  Ann.  St.  {  89C4,  authorizes  recoveiy 
of  costs  by  plaintiffs  snccesaful  in  repleyln  and 
certain  other  actious  where  the  court  baa  ezcln- 
siTe  or  concurrent  Jurisdiction.  Section  8667  de- 
clares that  in  actions  in  which  plaintiff,  if  sac- 
cessfnl,  would  be  entitled  to  costs,  defendant 
shall  recorer  costs  if  plaintiff  fails,  or  recovers 
a  sum  too  small  to  entitle  bim  to  costs.  Held, 
that  judgment  for  defendant  for  costs  in  replevin 
commenced  In  the  circuit  court  was  proper  on  a 
verdict  for  plaintiff  for  less  tlian  $100,  which  is 
within  the  exclusive  origiaai  jurisdiction  of  a 
justice  court. 

Application,  on  relation  of  William  Berndt 
and  another,  for  a  writ  of  mandamus  against 
Ionia  circuit  Judge,  to  compel  him  to  set 
aside  a  Judgment  against  relators,  and  enter 
Judgment  In  their  favor.     Denied. 

Vernon  H.  Smith,  for  relators.  Royal  A. 
Hawley,  for  respondent 


LONG,  C.  J.  An  action  of  replevin  was 
.commenced  by  the  relators  in  the  Ionia  cir- 
cuit to  recover  possession  of  certaiu  property 
described  In  the  affidavit  and  writ  as:  "About 
500  bushels  ears  of  corn  in  crib;  about  60 
bushels  ears  of  corn  In  field;  about  8  acres 
of  corn  In  shock,  not  busked,  Including  the 
corn  stalks;  about  9  acres  of  corn  stalks; 
125  bushels  of  potatoes;  1^  tons  of  hay;  12 
hogs;  1  fanning  mill;  1  pair  bob  sleighs;  1 
four-tlned  pitchfork;  and  one  three-tined 
pitchfork."  The  property  was  taken  under 
the  writ,  and  appraised  at  $241.00.  The 
cause  was  tried  before  a  jury,  who  found 
that  the  plaintiffs  were  entitled  to  recover 
the  fanning  mill  and  the  bob  sleighs,  the 
appraised  value  of  which  amounted  to  $22 
only.  The  Jury  also  found  that  the  plain- 
tifTs  were  not  entitled  to  recover  the  balance 
of  the  property.  The  court  below,  under 
the  findings  of  the  Jury,  gave  Judgment  In 
favor  of  the  defendants  for  costs.  Manda- 
mus Is  asked  to  set  aside  that  Judgment,  and 
to  enter  Judgment  In  favor  of  the  plaintiffs. 

We  think  the  court  below  was  correct  2 
Uow.  Ann.  St,  f  89&4,  provides:  "In  the  fol- 
lowing cases,  if  the  plaintiff  recover  Judg- 
ment by  default,  upon  confession,  verdict 
demurrer  or  otherwise  In  any  action  or  pro- 
ceeding at  law,  he  shall  recover  his  costs: 
•  •  •  Fourth.  In  all  actions  of  replevin 
and  In  all  actions  for  the  recovery  of  any 
debt  or  damages,  or  for  the  recovery  of  pen- 
alties or  forfeiture,  In  all  cases  where  the 
court  has  exclusive  or  concurrent  Jiurisdic- 
tlon."     Section  8067,  2  How.  Ann.  St.  pro- 


vides: "In  all  actions  and  proceedings  In 
which  the  plaintiff  would  be  entitled  to  costs 
upon  the  Judgment  rendered  In  bis  favor.  If, 
after  the  appearance  of  the  defendant,  suck 
plaintiff  be  non-suited,  discontinue  his  suit, 
be  non-prossed,  or  the  Judgment  pass  against 
him  on  vei'dlct  demurrer  or  otherwise,  or  In 
case  a  plaintiff  recover  Judgment  but  not 
enough  to  entitle  him  to  costs,  the  defendant 
shall  have  Judgment  to  recover  against  such 
plaintiff  his  full  costs  which  shall  have  the 
like  effect  as  all  other  Judgments."  It  has 
been  several  times  held  In  this  court  under 
subdivision  4  of  section  8904  above  quoted, 
that  if  the  amount  of  the  plaiutieTs  claim  is 
less  than  $100,  as  established  upon  the  trial, 
defendant  is  entitled  to  costs.  Strong  v. 
Daniels,  3  Mich.  406;  Inkster  v.  Carver,  16 
Mich.  4&1;  Dlkeman  v.  Harrison.  38  Mlcb. 
617;  Stortz  v.  Circuit  Judge,  Id.  243.  Coun- 
sel for  relator,  however,  relies  upon  Merrill 
V.  Butler,  18  Mich.  294.  That  decision  was 
based  upon  subdivision  4  as  it  stood  prior  to 
the  amendment  of  1871,  and  read:  "In  all 
actions  for  the  recovery  of  any  debt  or  dam- 
ages or  for  the  recovery  of  penalties  or  for- 
feitures In  cases  where  such  actions  are  not 
cognizable  before  a  Justice  of  the  peace  and 
in  actions  of  replevin."  The  amendment  of 
1871  (Act  No.  122,  Laws  1871)  was  undoubt- 
edly passed  in  view  of  the  decision  in  Mer- 
rill V.  Butler,  and  for  the  purpose  of  grant- 
ing to  defendants  In  actions  of  replevin  the 
costs  where  the  plaintiffs  failed  to  recover 
more  than  $100,  as  in  such  cases  Justices  of 
the  peace  have  exclusive  jurisdiction. 

Some  question  Is  raised  by  counsel  for  re- 
lators that  there  was  nothing  upon  the  rec- 
ord showing  the  value  of  the  property.  The 
appraised  value  was  shown  upon  the  record, 
and  the  resi>ondent  returns  that  at  the  time 
of  entry  of  Judgment  for  costs  In  favor  of  de- 
fendant It  was  conceded  by  counsel  for  re- 
lators that  the  value  of  the  property  recov- 
ered amounted  to  only  $22.  Since  the  pas- 
sage of  the  amendment  it  has  been  twice 
held  that  where  the  plaintiff  recovered  in  re- 
plevin less  than  $100,  the  cause  being  com- 
menced in  the  circuit  court,  the  defendant  is 
entitled  to  costs.  Kittridge  v.  Miller,  45 
Mich.  478,  8  N.  W.  94;  Carpenter  Co.  v. 
Trombley,  101  Mich.  447,  59  N.  W.  809.  The 
writ  must  be  denied.  The  other  Justices 
concurred. 


SHADFORD  v.  ANN  ARBOR  ST.  RY.  CO 

(Supreme  Court  of  Michigan.'     Jan.  5,  1807.) 

Master  and  Bekvant— Safk  Appi.iasces — Gese- 
KAI.  Umc 

1.  An  employer,  who  furnishes  his  servants 
with  appliances  in  rommon  and  general  use  by 
others  doing  a  rimilar  woric,  is  not  liable  for  neg- 
ligence, on  the  fnvond  that  better  and  safer  ap- 
pliances are  obtainable. 

2.  It  was  error  to  submit  to  the  jury  the  qnes- 
tion  whether  an  appliance  was  in  general  use  in 
similar  lines  of  work,  when  there  was  alisolntely 
no  evidence  that  it  was  not  so  used. 
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Error  to  dicnlt  conrt,  Washtenaw  county; 
Edward  D.  Klnne,  Judge. 

Action  by  John  H.  Shadford  against  the  Ann 
Arbor  Street-Rallway  Ciompany.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reyetaed. 

Isaac  N.  Payne  (Robert  Young,  of  counsel), 
for  appellant    A.  J.  Sawyer,  for  appellee. 

LONG,  0.  J.  On  September  29,  1894,  plain- 
tiff, then  about  23  years  of  age,  was  employed 
by  the  defendant  company  In  the  capacity  of  a 
lineman,  and  was  engaged  with  one  Wilson  in 
constructing  a  curve  in  the  trolley  wire  of  de- 
fendant's street-railway  equipment  at  the  Junc- 
tion of  Wells  street  and  Forest  avenue,  in  the 
city  of  Ann  Arbor.  In  the  performance  of  his 
work,  plaintiff  stood  on  a  platform  of  the  dimen- 
sions of  8  by  4  feet,  erected  upon  a  common 
lumber  wagon.  This  platform  was  about  14 
feet  above  the  ground,  the  workmen  being  pro- 
tected by  a  railing,  2  feet  high,  erected  on  three 
Bides  of  the  platform.  Plaintiff  was  endeavor- 
ing to  fasten  a  guy  wire  to  the  trolley  wire  in 
order  to  produce  the  curve  necessary.  To  do 
this  he  used  a  hand  vise,  to  which  was  fasten- 
ed a  strap.  The  vise  was  screwed  to  the  guy 
wire,  the  strap  thrown  over  the  trolley  wire, 
and  the  trolley  wire  drawn  Into  position.  The 
plaintiff  then  attempted  to  fasten  the  slack  of 
the  guy  wfre  into  the  goose  necks  attached  to 
the  trolley  wire.  To  do  this  he  passed  under 
the  trolley  wire,  and  into  the  inside  of  the  curve 
made  by  that  wbe.  He  put  one  arm  over  the 
trolley  wire.  At  this  Instant  the  vise  failed 
to  hold  the  guy  wire,  the  trolley  wire  was  vio- 
lently released,  and  the  plaintiff  was  hurled  to 
the  ground,  sustaining  injuries  which  nearly 
paralyzed  both  limbe,  and  from  which  he  has 
never  recovered.  The  trial  In  the  lower  court 
resulted  in  a  verdict  and  Judgment  for  plaintiff. 
Defendant  brings  error. 

On  the  trial  the  plaintiff  contended  that  the 
railing  around  the  platform  was  too  low  to 
properly  protect  the  workmen;  that  the  hand 
vise  used  was  an  Improper  and  unsafe  tool  for 
the  work  required;  that  It  was  also  defective; 
that  plaintiff  was  not  properly  instructed  in  its 
use;  that  a  device  known  as  a  "come  along" 
should  have  been  used;  that  plaintiff  was  not 
guilty  of  contributing  to  his  own  Injury.  The 
court  submitted  those  questions  to  the  Jury. 
But  defendant  contends:  (a)  That  the  evidence 
Is  conclusive  that  the  defendant  supplied  tools 
that  were  safe;  (b)  that  it  was  not  bound  to 
furnish  the  plaintiff  with  tools  of  the  latest 
device  or  pattern,  but  if  the  tool  furnished  was 
such  as  was  in  common  and  general  use  by 
other  companies  doing  like  work,  tlie  defend- 
ant had  discharged  its  duty  to  the  plaintiff;  (c) 
that  the  evidence  is  conclusive  that  the  vise  was 
in  common  use  by  other  companies. 

But  one  question  need  he  considered,  as  the 
evidence  Is  conclaslve  that  the  vise  was  in  no 
way  defective,  and  that  is  whetlier  the  tool  fur- 
nished was  such  as  was  In  general  use  by  other 
companlesdoing  like  business.  Neither  individ- 


uals nor  corporations  are  bound,  as  employer*, 
to  Insure  the  absolute  safety  of  the  macblnery 
or  appliances  which  they  provide  for  tbe  oae 
of  their  employee;  nor  are  they  bound  to  sapply 
the  best  or  newest  of  those  ap{dlances  for  the 
purpose  of  securing  the  safety  of  those  wlio  are 
thus  employed.    Railroad  Co.  v.  McDade.   135 
U.  S.  554.  10  Sup.  Ct.  1044.     In  Slsco  v.  Rafl- 
way  Co.,  145  N.  Y.  296,  39  N.  E.  958.  the  conit 
says:    "The  enq>loyer  does  not  undertake  with 
tbe  employe  that  he  will  use  the  very  best  apn 
pllances,  nor  Is  he  called  upon  to  discard  ma- 
chinery adopted  by  him  In  his  business  reason- 
ably suited   therefor,   although   there   may    be 
other  machinery  that  may  be  safer.     He   is 
bound  to  the  exercise  of  reasonable  care  in  pro- 
viding machineiyand  appliances,  in  view  of  all 
tbe  drctmistances.     Still  less  is  the  master  to 
be  cast  In  damages  for  error  of  Judgment  In  se- 
lecting one  method  of  prosecnting  his  business. 
or  one  kind  of  machinery  or  appliances,  on  proof 
that  another  method  or  appliance  Is  better  or 
safer,  when  both  methods  or  kinds  of  appliances 
are  in  common  use.    •    •    *    Proof  that  It  was 
dangerous  is  not  enough,"— citing  Prace  ▼.  Rail- 
road Co.,  143  N.  Y,  182,  38  N.  B.  102;   FUnn  v. 
Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1(X4<5.    See. 
also,  Titus  T.  Railroad  Co.,  136  Pa.  SL  6t&  20 
Atl.  51T;   Kehler  v.  Schwenk,  144  Pa.  St.  348. 
22  Atl.  910;    Railroad  Co.  v.  Allen's  Ailm'r. 
28  Am.  &  Eng.  Ry<  Cas.  514.     In  the  latter 
case,  it  was  said:    "We  conceive  the  correct 
&nd  Just  rule  to  be  that  a  railroad  company's 
duty  to  Its  employ^  does  not  require  It   to 
adopt  every  new  Invention  or  appliance  useful 
in  its  business,  although  it  may  serve  to   di- 
minish risk  to  life,  limb,  or  property  incident 
to  Its  service.     It  Is  sufficient  fulfillment  of  its 
duty  to  adopt  such  as  are  ordinarily  In  usse  by 
prudently  conducted  railroads  engaged  in   like 
business  and  surrounded  by  like  circumstances," 
In  Titus  V.  Railroad  Co.,  supra,  and  reporteil  in 
20  Am.  St  Rep.  9i4,  946,  and  note,  It  was  said: 
"Absolute  safety  Is  unattainable,  and  employers 
are  not  Insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger,  but  of  negligence;  and 
the  unbendingtestof  negligence  in  method,  ma- 
chinery, and  appliances  Is  the  ordinaryusagcof 
the  business.    No  man  Is  held  to  a  higher  degree 
of  skill  than  the  fair  average  of  bis  trade  or 
profession,  and  the  standard  of  due  care  is 
the  conduct  of  the  average  prudent  man.    The 
test  of  negligence  as  to  employers  is  the  samo; 
and  however  strongly  they  may  be  convincii 
that  there  la  a  better  or  less  dangerous  w.iy,  an 
Jury  can  be  permitted  to  say  that  the  usual  and 
ordinary  way,  commonly  adopted  by  those  in 
the  same  business,  is  a  negligent  way.  for  whirb 
liability  shall  be  Imposed.    Juries  must  neces- 
sarily determine  the  responsibility  of  Individ- 
ual conduct,  but  they  cannot  be  allowed  to  set 
up  a  standard  which  shall  In  effect  dictate  the 
custom  or  control  the  business  of  the  communi- 
ty."   This  rule  is  laid  down  In  Hosie  v.  Rail- 
way Co.,  75  Iowa,  683,  3T  N.  W.  963:   Vinton 
V.  Schwab,  32  Vt.  614;    Railroad  Co.  t.  Cole- 
man, 28  Mich.  449;   Hagan  v.  Railroad  Co.,  86 
Mich.  615.  49  N.  W.  509. 
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Tbere  la  no  erldence  In  tbe  present  case  that 
the  vise  was  out  of  repair,  and  It  Is  shown  with- 
out contradiction  that  other  street  railways, 
as  well  as  telephone  and  teleg^'apb  companies, 
used  the  some  device.  The  court  submitted  to 
the  Jury  the  Question  as  to  whether  otber  com- 
panies used  this  device  as  follows:  "If  the  Ju- 
ry find  that  the  vise  complained  of  as  causing 
the  accident  was  one  of  a  kind  in  general  use 
throughout  the  country,  in  the  same  or  similar 
lines  of  work,  and  was  not  itself  broken  or  de- 
fective, thedefendant  cannot  be  found  guilty  of 
negligence  in  the  selection  or  use  of  the  vise." 
We  find  no  evidence  in  the  case  that  the  vise 
was  not  so  used,  and  the  court  should  not  have 
submitted  that  question  to  the  Jury.  The  rule 
is  wen  settled  in  this  state  that  an  employer 
cannot  properly  be  held  to  be  under  ao  strict 
obligation  to  his  servants  as  to  be  required, 
under  all  circumstances,  to  make  use  only  of 
the  safest  known  appliances  and  instruments, 
and  to  be  held  reqwnsible  for  any  failure  to 
discard  what  Is  not  such,  and  to  supply  Its 
place  with  something  better  and  safer.  Rail- 
road Co.  V.  Glidersleeve,  33  Mich.  133.  See, 
also.  Railroad  Co.  ▼.  Bayfield,  37  Mich.  205; 
Richards  v.  Rough,  53  Mich.  212,  18  N.  W. 
785;  SJorgren  v.  Hall,  53  Mich.  274,  18  N.  W. 
812:  McOtnnls  v.  Bridge  Co.,  49  Mich.  489,  13 
N.  W.  819;  Smith  v.  Potter,  46  Mich.  259,  9 
N.  W.  273;  Piquegno  v.  Railway  Co.,  52  Mich. 
44,  17  N.  W.  232.  We  are  of  the  opinion  that 
the  court  below  should  have  directed  the  verdict 
In  favor  of  defendant,  as  requested  by  counsel. 
The  Judgment  below  will  be  reversed,  and  a 
Dew  trial  granted. 

HOOKER,  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


CITIZENS'   STATE   BANK   OP   MONROE- 

VILLB,    IND.,    V.   KALAMAZOO 

COUNTY  BANK  et  al. 

(Supreme  Court  of  Michigan.     Dec.  24,  1886.) 

Basks— Lies  os  Stock— Waiver— Bt-Laws. 

1.  A  porchawr  of  registered  bank  stock  cannot 
compel  a  transfer  of  the  stoclc  on  the  Ixxiks  of  the 
tiank,  wliere  the  former  owners  are  members  of  a 
firm  which  is  indebted  to  the  bank,  as  3  How. 
Ann.  St.  §  3208a8.  provides  that  "no  transfer  of 
stock  shall  be  valid  against  a  bank  so  long  as  the 
registered  hold^  thereof  shall  be  liable  ns  princi- 
pal debtor,  surety,  or  otherwise,  to  the  bank  for 
any  debt  due." 

2.  The  lien  in  favor  of  a  bank  on  the  stock  of 
registered  holders  to  the  extent  of  any  debt  due 
from  such  holders  (3  How.  Ann.  St.  §  3208aS)  is 
not  waived  by  the  by-law  of  a  bank  which  pro- 
vides that  holdeis  of  stock  desunng  to  sell  shall 
give  the  bank  an  option  to  purchase;  that  if  it 
fails  to  do  so  "at  the  expiration  of  ten.  days'  time, 
the  stockholders  may  sell  at  pleasure." 

Cross  appeals  from  circuit  court,  Kalama- 
zoo county.  In  chancery;  George  M.  Buck, 
Judge. 

Equitable  action  by  the  CItlzeas'  State  Bank 
of  Monroeville,  Ind.,  against  the  Kalamazoo 
County  Bank  and  others,  to  compel  defendant 
bank  to  transfer  stock  on  its  books.     From 


a  decree  dismissing  the  bill  of  complaint,  and 
denying  a  prayer  in  the  cross  bill  for  a  fore- 
closure of  a  lien  on  the  stock,  both  parties  ap- 
peal.   Modified. 

Osbom,  Mills  &  Master,  for  complainant 
Boudeman  &  Adams,  for  defendants. 

LONG,  O.  J.  The  bill  of  complaint  was 
filed  to  compel  the  defendant  bank  to  trans- 
fer upon  its  books  certain  certificates  of  its 
capital  stock  held  by  the  complainant  by  an 
assignment  from  the  original  owners  of  the 
stock.  Prior  to  March  1,  1893,  a  co-partner- 
ship, consisting  of  Zimrl  Dwtgglns,  J.  M. 
Starbuck,  and  others,  was  carrying  on  a  bank- 
ing business  at  Schoolcraft  under  the  name 
of  the  Kalam&zoo  County  Bank  of  Dwiggins, 
Starbuck  &  Co.  At  the  same  time,  a  co-part- 
nersblp,  consisting  of  ZImri  Dwiggins,  J.  M. 
Starbuck,  and  others,  was  carrying  on  a 
banking  business  at  Richland  under  the  name 
of  the  Union  Bank  of  Richland,  Mich.,  Dwig- 
gins, Starbuck  &  Co,;  and  a  co-partnership, 
consisting  of  Zimrl  Dwiggins,  J.  M.  Starbuck, 
and  others,  was  carrying  on  a  banking  busi- 
ness at  Bdwardsburg  under  the  name  of  the 
Citizens'  Bank  of  Dwiggins,  Starbuck  &  Co. 
About  March  1.  1893,  the  Schoolcraft  bank 
went  out  of  business,  and  a  corporation  was 
formed  under  the  name  of  the  Kalamazoo 
County  Bank,  the  defendant  In  this  case,  of 
which  the  president  and  manager  is  B.  W. 
Bowman,  who  was  a  member  of  the  three 
banking  firms  above  mentioned.  The  capital 
stock  of  the  defendant  t>ank  is  $20,000.  Prior 
to  the  organization  of  the  defendant  bank.  It 
is  claimed  that  Mr.  Bowman,  acting  for  the 
co-];»rtnership  bank  at  Schoolcraft,  made  an 
arrangement  by  which  the  new  corporation 
agreed  to  take  the  assets  of  the  Kalamazoo 
County  Bank  of  Dwiggins,  Starbuck  &  Co.  It 
is  also  claimed  on  the  part  of  the  defendant 
that  at  the  time  this  arrangement  was  enter- 
ed into  the  Kalamazoo  County  Bank  of  Dwig- 
gins, Starbuck  &  Co.  agreed  to  guaranty  the 
collection  of  all  accounts,  and  the  payment 
of  all  commercial  paper;  that,  upon  the  form- 
ation of  the  defendant  bank,  its  capital  stock 
was  made  up  of  said  assets  and  a  bonus  paid 
by  certain  of  the  citizens  of  Schoolcraft  and 
its  vicinity,  and  stock  issued  to  the  gentle- 
men whose  names  are  mentioned  in  the  ar- 
ticles of  association.  Ten  shares  thereof  were 
issued  to  ZImri  Dwiggins,  and  ten  shares  to 
J.  M.  Starbuck.  They  each  continued  to 
own  their  stock  until  May  26,  1893,  wben 
each  assigned  his  stock  to  the  complainant  as 
collateral  security  to  an  Indebtedness  due 
from  them  to  complainant.  This  assignment 
has  not  been  attacked  In  any  manner,  nor 
has  It  been  contended  or  shown  that  the  com- 
plainant had  any  notice  or  knowledge  of  any 
equities  existing  as  between  the  defendant 
bank  and  ZImri  Dwiggins  or  J.  M.  Starbuck. 
The  complainant  claims  to  be  a  good-faith 
holder  of  the  stock.  At  the  date  set  forth  in  the 
!  bill  of  complaint,  the  complainant  demanded 
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of  ttae  defendant  a  transfer  of  tbe  stock  upon 
the  books  of  that  back,  but  this  was  refused 
upon  the  ground  that  tbe  defendant  bank 
claimed  a  lien  upon  the  stock  as  against  Zlm- 
ri  Dwlggins  and  J.  M.  Starbuck,  to  whom  it 
was  Issued.  The  answer  alleges  that  on  May 
26,  1893,  being  the  date  when  complainant 
claims  it  took  Its  assignment  of  the  stock, 
and  for  some  time  prior  thereto,  X  M.  Star- 
buck  and  Zimri  Dwlggins  were  registered 
holders  of  the  stock,  and  were  indebted  to 
the  said  Kalamazoo  County  Bank  upon  an  In- 
debtedness which  was  due  and  unpaid.  The  an- 
swer also  asserts  a  lien  upon  the  stock  on  ac- 
count of  this  alleged  indebtedness,  and  prays 
relief,  by  way  of  cross  bill,  that  the  stock  be 
surrendered  to  a  receiver,  the  alleged  lien 
foreclosed,  and  the  stock  sold  and  the  avails 
turned  over  to  the  defendant.  The  proofs 
were  taken  in  open  court  On  April  18,  1896, 
an  opinion  was  filed  directing  the  dismissal 
of  complainant's  bill,  with  costs.  A  decree 
was  entered  which  not  only  dismissed  com- 
plainant's bill  of  complaint,  but  established  a 
lien  in  defendant's  favor  as  against  the  stock, 
the  language  of  the  decree  being  as  follows: 
"And  It  now  appearing  to  the  court  that  at 
the  time  of  the  transfer  and  assignment  by 
Zimri  Dwlggins  and  J.  M.  Starbuck,  respec- 
tively, to  the  complainant,  of  the  bank  stock, 
as  set  forth  in  said  bill  of  complaint,  they 
were  each  Indebted,  as  co-partners,  to  the  de- 
fendant the  Kalamazoo  County  Bank,  upon 
the  matters  mentioned  by  defendants  In  their 
answer,  and  that  the  said  Kalamazoo  County 
Bank  was  then  entitled  to  the  benefit  of  a 
Hen  upon  said  stock  to  the  extent  of  said  co- 
partnership indebtedness,  and  that  said  com- 
plainant took  said  stock  subject  to  said  lien, 
and  that  It  was-not  and  is  not,  therefore,  en- 
titled to  the  relief  prayed  in  and  by  the  bill 
of  complaint.  Therefore,  It  is  ordered,  ad- 
judged, and  decreed,  and  tbe  court  doth  or- 
der, adjudge,  and  decree,  that  the  prayer  of 
said  bill  of  complaint  be,  and  the  same  Is, 
dismissed."  The  decree  denies  defendant's 
prayer  for  a  foreclosure  of  the  Hen  for  the 
reason  that  the  parties  interested  in-  the  in- 
debtedness upon  which  It  is  predicated  are 
necessary  parties  and  are  not  all  before  the 
court,  and  cannot  properly  be  brought  in 
and  made  parties  thereto.  Both  parties  ap- 
peal. 

It  is  insisted  In  behalf  of  the  complainant 
In  the  court  below,  and  is  still  Insisted:  (1) 
That  the  defendant  could  not  be  entitled  to  a 
Hen  upon  this  stock  on  account  of  an  un- 
liquidated co-partnership  indebtedness  which 
might  be  due  from  Zimri  Dwlggins  and  J.  M. 
Starbuck,  the  original  holders  of  it,  as  co- 
partners with  others.  (2)  That  If,  upon  the 
proofs,  the  court  found  that  the  defendant 
had  prima  facie  a  Hen  against  the  stock,  it 
could  not  litigate  or  establish  such  Hen  in 
this  suit,  and  that  no  decree  establishing  a 
Men  upon  the  stock  could  be  entered  for  tbe 
following  reasons:  (a)  The  debt  upon  which 
the  Uen  is  claimed  was  not  the  sole  or  sepa- 


rate indebtedness  of  Zimri  Dwlggins  or  J. 
M.  Starbuck,  but  a  co-partnership  indebted- 
ness arising  out  of  copartnership  dealings  l>e- 
tween  several  persons  who  are  not  parties 
to  this  suit,  and  which  was  unadjudleate<l 
and  unsettled,  (b)  The  parties  are  entitled 
to  be  heard  as  to  that  indebtedness  and  tbeir 
liability  in  a  court  of  law,  where  the  issue 
can  be  tried  Ijefore  a  jury,  (c)  The  com- 
plainant was  not  and  could  not  be  in  a  posi- 
tion to  litigate  such  alleged  indebtedness,  or 
to  assert  the  defenses  which  would  be  avail- 
able In  a  suit  at  law. 

The  defendant  as  a  banking  corporation  or- 
ganized under  the  general  banking  laws  of 
this  state,  asserted  its  lien  under  that  law, 
which  provides:  "The  shares  of  stock  of 
such  bank  shall  be  deemed  personal  proper- 
ty, and  shall  be  transferred  on  the  books  of 
the  bank  In  such  manner  as  the  by-laws 
thereof  may  direct;  bat  no  transfer  of  stock 
shall  be  vaUd  against  a  bank  so  long  as  the 
registered  holder  thereof  shall  be  liable  as 
principal  debtor,  surety  or  otherwise,  to  the 
bank  for  any  debt  which  shall  be  due  and  on- 
paid,  nor  In  such  case  shall  any  dividend.  In- 
terest or  profits  be  paid  on  such  stock  so 
long  as  such  liabilities  continue,  but  all  snob 
dividends.  Interest  or  profits  shall  be  retained 
by  the  bank  and  applied  to  the  dischargre  of 
such  liabilities;  and  no  stock  shall  be  trans- 
ferred on  the  books  of  any  bank  without  the 
consent  of  the  board  of  directors,  where  tbe 
registered  holder  thereof  is  In  debt  to  tbe 
bank  for  any  matured  and  unpaid  oblisra- 
tions."  3  How.  Ann.  St  §  3208a8.  It  was 
and  is  insisted  that  this  statute  was  not  in- 
tended to  give  a  lien  upon  the  stock  of  the 
banking  corporation  to  secure  the  payment 
of  any  such  indebtedness  as  Is  involved  in  de- 
fendant's contention,  but  that  the  statute  re- 
fers to  debts  created  with  the  banking  cor- 
poration after  its  organization  as  such.  The 
certificates  of  stock  provide  that  they  shall 
be  transferable  "only  on  the  books  of  the 
company,  personally,  or  by  attorney,  on  the 
surrender  of  the  qertlflcate."  By-law  12  of 
the  defendant  bank  Is  as  follows:  "Any 
stockholder  desiring  to  sell  his  or  her  shares 
of  stock  in  this  corporation  shall  notify  the 
president  or  cashier  of  such  fact,  and  give 
him  and  the  board  of  directors  ten  days  to 
purchase  or  find  a  purchaser  for  said  stock; 
at  the  expiration  of  ten  days'  time,  the  stock- 
holder may  sell  at  pleasure."  It  is  Insisted 
that  this  by-law  is  a  waiver  of  the  statutory 
Uen  In  defendant's  behalf.  It  Is  also  insisterl 
that  if  It  shall  be  found  that  the  defend- 
ant bank  had  a  prima  facie  lien  upon  this 
stock  to  secure  the  payment  of  a  co-i>artner- 
ship  Indebtedness  for  which  Dwlggins  and 
Starbuck  as  co-partners  might  be  liable,  nex- 
ertheless  complainant  as  the  assignee  of  that 
stock.  Is  entitled  to  have  the  stock  transfer- 
red upon  the  books  of  the  company,  subject 
to  such  Hen,  and  until  a  foreclosure  thereof, 
in  order  that  it  may  vote  the  stock  and  have 
a  voice  In  the  management  of  the  affairs  of 


Mlcb.) 


CITIZENS'  STATE  HAWH  y.  KALAMAZOO  COUNTY  BANK. 


666 


tbe  Ijank.  At  the  hearlBg  tb*  defendant 
claimed  and  offered  proofs,  whicb  were  ob- 
jected to,  tending  to  show  that  at  the  time 
of  tbe  sale  of  tbe  asaets  of  the  Kalamazoo 
County  Bank  of  Dvlgglns,  Starbnck  &  Co., 
that  eo-partnenhip  gnaiantied  the.  payment 
of  the  commercial  paper  and  accounts  turned 
over  by  It  to  the  defendant  bank  upon  Its  or- 
ganization as  a  banking  corporation;  that  the 
defendant  did  boalness  directly  with  the 
CitJaens'  Bank  of  Bdwardsbnrg  and  the 
Union  Bank  of  Richland,  both  of  which  were 
co-partnerships  in  which  Zimrl  Dwigglns, 
some  of  defendant's  officers,  and  others  were 
Interested,  nntU  those  banks  failed.  In  May, 
1898;  that  at  that  date  they  owed  defendant 
as  follows:  The  Citisens'  Bank  of  Bdwards- 
bnrg I80&84,  and  tbe  Union  Bank  of  Rich- 
land $1,319.32. 

To  recapitulate  complainant's  dalm.  It  is 
Insisted:  (1)  That  It  was  entitled,  upcnt  the 
proofs,  to  the  transfer  of  the  stock  as  pray- 
ed. (2)  That  If  defendant  might,  under  the 
statute,  claim  a  lien  as  against  this  atoclc, 
snch  lien  was  walTed  by  the  form  of  the 
stock  certificate  and  defendant's  by-law  No. 
12.  (3)  That  the  decree.  In  any  event,  Is  er- 
roneous in  so  far  as  it  adjudicates  a  lien 
as  against  complainant's  stock.  (4)  That  de- 
fendant is  not  entitled  to  a  foreclosure  of  this 
alleged  lien,  and  that  the  decree  of  the  court 
below  was  In  that  respect  correct  (5)  That, 
assuming  defendant  had  a  prima  facie  lien 
en  the  stoclE,  complainant  is  entitled  to  bsTe 
the  stock  registered  upon  the  boolu  of  the 
bank,  subject  to  the  lien,  when  established. 

It  was  held  In  Michigan  Trust  Co.  v.  State 
Bank  of  Michigan  (decided  at  present  term) 
69  N.  W.  645,  that  third  parties  purchasing 
stock  of  a  registered  holder  could  not  com- 
pel a  transfer  of  the  stock  upon  the  boolcs  of 
the  bank  issuing  It,  when  it  appeared,  at  the 
time  of  such  demand  of  transfer,  that  the 
registered  holder  of  such  stock  was  liable  as 
principal  debtor,  surety,  or  otherwise  to  the 
bank  for  any  debt  which  should  at  that  time 
be  due  and  unpaid.  In  the  present  case  It 
appears  that  the  debt  was  due  and  unpaid  at 
the  time  the  demand  was  made;  so  this  case 
upon  that  point  is  ruled  by  the  case  cited. 
Tbe  reasons  are  fully  set  out  in  that  case. 
The  contention  that  registered  holders  are 
members  of  a  co-partnership,  and  that  the 
Indebtedness  is  due  from  such  co-partnership 
and  not  from  the  holders  of  the  stock  Indi- 
vidually, has  no  force,  as  we  must  give  some 
meaning  to  tbe  term  "or  otherwise."  The 
statute  Is  plain,  and  covers  all  indebtedness, 
whether  as  principal  debtor,  surety,  or  other- 
wise. The  rule  under  such  statutes,  where 
a  lien  is  created,  ia  that  the  den  is  a  general 
one,  and  secures  all  debts  due  from  stock- 
holders or  Arms  of  which  they  are  members, 
even  when  the  debts  grow  out  of  transac- 
tions not  connected  with  their  shares,  and 
though  the  stockholders  are  but  sureties  for 
debts,  and  though  they  are  created  after  the 
transfer  without  notice  to  the  corporation. 


23  Am.  &  Eng.  Eoc.  Law,  p.  693.  This  doc- 
trine is  folly  supported.  So  we  say  of  this 
statute  it  Is  broad  enough  to  cover  the  in- 
debtedness here  claimed.  We  are  of  the 
opinion  that  It  was  the  Intent  of  the  legis- 
lature In  the  passage  of  this  statute  to  cre- 
ate a  lien  upon  the  registered  stock  for  all 
such  debts;  that  when  tbe  debt  matured 
and  remained  unpaid,  and  the  stock  rebialn- 
ed  in  the  name  of  the  registered  holder  upon 
the  books  of  the  bank,  be  could  not,  and  a 
third  party  could  not,  compel  the  transfer  o£ 
the  stock  upon  the  books  of  the  bank,  imtll 
tbe  lien  was  paid  and  discharged.  This 
question  was  substantially  disposed  of  In 
Michigan  Trust  Co.  v.  State  Bank  of  Michi- 
gan (at  present  term)  68  N.  W.  045. 

It  is  not  necessary  to  decide  in  this  case 
whether  a  lien  was  created  upon  the  stock 
when  the  debt  to  the  bank  arose;  and  we 
only  hold  that  it  became  a  lien  when  the  in- 
debtedness matured  and  remained  unpaid; 
that  at  that  time  it  became  and  was  a  prior 
lien  over  any  lien  acquired  by  a  third  party 
by  transfer  of  tbe  stock  prior  to  that  time. 
The  party  taking  a  transfer  of  bank  stock 
must  be  held  to  know  that  it  was  subject 
to  any  debt  at  tbe  bank  where  the  stock  is 
registered,  and  when  that  debt  matures  the 
bank  has  the  right  to  enforce  that  lien.  Na- 
tional Bank  v.  Watsontown  Bank,  105  U.  S. 
220;  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  i 
530.  We  need  go  no  further  in  the  present 
case  upon  the  facts  proved. 

It  is  claimed  that  by-law  12,  above  set 
forth,  waived  any  lien  which  the  bank  had. 
It  Is  evident  from  the  reading  of  the  by-law 
that  the  bank  did  not  Intend  to  waive  its 
lien  upon  stock;  and  we  think  It  cannot  be 
construed  as  waiving  the  lien.  We  think 
the  court  below  was  not  in  error  in  finding 
that  the  defendant  bank  had  a  lien  upon 
the  stock,  and  pn^erly  dismissed  complain- 
ant's bill. 

Defendant,  however,  has  filed  a  cross  bill, 
asking  that  it  might  l>e  permitted  to  fore- 
close its  lien  in  that  proceeding.  This  the 
court  denied,  and  from  this  part  of  decree 
defendant  appealed.  Tbe  position  of  the 
court  below  was  that  the  necessary  parties 
were  not  before  the  court.  In  this  we  think 
the  court  was  in  error.  Dwigglns  and  Star- 
buck  had  assigned  all  their  interest  In  the 
stock  to  tbe  complainant,  and  it  had  the  right 
in  this  proceeding  to  show  that  there  was  no 
indebtedness  from  them  to  tbe  bank.  This 
subject  was  gone  into  on  the  hearing,  and 
found  against  the  complainant  The  defend- 
ant was  making  no  personal  claim  in  this  pro- 
ceeding against  Dwigglns  and  Starbnck.  It 
was  simply  claiming  it  had  a  Uen  upon  the 
stock  for  an  indebtedness  equal  to  the  value 
of  the  stock.  This  was  established  to  the 
satisfaction  of  the  court.  The  court  had  Ju- 
risdiction to  award  foreclosure  of  the  lien, 
and  should  have  done  so,  as  no  personal  de- 
cree was  sought  against  Dwigglns  and  Star- 
buck.    Miller  V.  Thompson,  34  Mich.  10.    The 
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decree  will  be  modified  In  this  respect,  and 
affirmed.  Defendant  will  recover  its  cost*  of 
both  courts. 

MONTGOMERY,  X,  did  not  Sit    The  other 
Justices  concurred. 


COON  T.  DENNIS  et  aL 

(Supreme  Court  of  Midiigan.     Jan.  5,  1897.) 

Neootiablb  Instrcmbnt— Action  bt  Indohsbe— 

Dbfbnsb  bt  Ezeoctob  ov  Fates— Pboov 

Of  Undob  Isflbejiob— Appeal. 

1.  Where  the  asaigimients  of  error  were  not 
«mlx>died  in  the  bill  of  exceptions,  but  the  record 
dearly  shows  that  the  question  inTolTcd  was  fully 
presented  and  arjrued  before  the  trial  court,  the 
appeal  may  be  coosideted  without  remanding  the 
record  for  correction. 

2.  Where  the  indorsee  of  a  note  sneB,  it  is  com- 
petent for  the  representatlTe  of  the  estate  of  the 
payee  to  take  upon  himself  the  defense  of  the  suit 
at  the  trial. 

3.  As  a  defense,  he  may  show  that  the  indorse- 
ment of  the  note  was  procured  by  the  undue  in- 
fluence of  the  indorsee  over  the  payee,  and  that 
the  note  belongs  to  the  payee's  estate. 

4.  A  right  to  rescind  a  transfer  of  personal 
property  suiTivea  to  thie  transferror's  executor. 

Error  to  circuit  court,  Montcalm  county; 
Frank  D.  M,  Davis,  Judge. 

Action  by  Leonora  Coon  against  John  Den- 
nis and  Henry  S.  Sharp  on  a  promissory  note. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants bring  error.    Reversed. 

Ellsworth  &  Rarden,  for  appellants.  Ver- 
non H.  Smith,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  on  a 
promissory  note  for  $350.50,  payable  to  the 
order  of  John  Lewis,  and  appearing  to  have 
been  indorsed  by  him.  On  the  trial  of  the 
case,  plaintiff  proved  that  the  signature  of 
the  payee,  John  Lewis,  was  genuine,  and  In- 
troduced the  notes,  and  rested.  The  defend- 
ant then  ottered  to  introduce  evidence  to 
show  that  the  note  was  procured  of  Lewis 
by  plaintiff  by  means  of  undue  influence, 
and  to  show  that  the  executor  of  the  estate 
of  John  Lewis  is  defending  the  present  case 
for  the  defendants,  and  indemnifying  them 
against  loss.  The  plaintiff  objected  to  the 
introduction  of  the  testimony  for  the  purpose 
of  showing  the  fact  of  undue  influence.  The 
objection  was  sustained,  and  this  ruling  pre- 
sents the  principal  question  In  the  case. 

A  preliminary  objection  Is  raised  to  the 
hearing  In  this  court,— that  the  assignments 
of  error  were  not  embodied  in  the  bill  of  ex- 
ceptions. We  would  be  disposed  to  remand 
the  record  for  the  purpose  of  correction,  rath- 
er than  to  refuse  to  entertain  the  appeal, 
and.  Inasmuch  as  the  record  clearly  shows 
that  the  question  Involved  was  fully  present- 
ed and  argued  before  the  court,  no  injustice 
can  be  done,  either  to  the  court  or  appellee, 
In  passing  upon  the  question  upon  the  pres- 
ent record. 

The  rule  is  settled  in  this  state  that  the  de- 
fendant may.  In  an  action  on  a  negotiable 


prmnlssoiy  note,  show  that  the  plalntilT  is 
not  the  real  owner.  Hov^  v.  Sebring,  24 
Mich.  232;  Reynolds  v.  Kent,  38  Mich.  247; 
Hannahs  v.  Sheldon,  20  Mich.  278.  It  is  true, 
as  a  general  rule,  that  the  defendant  is  only 
concerned  in  the  question  of  whether  the 
plaintiff  is  the  legal  owner.  But,  in  the  case 
of  HlUman  v.  Schwenk,  68  Mich.  298,  36  N. 
W.  77,  it  was  held  that  where  the  indorsee 
of  a  note  sues,  it  is  competent  for  the  ad- 
ministrator of  the  estate  of  the  payee  to  take 
upon  himself  the  defense  of  the  suit  upon 
the  trial. 

Undue  Influence  is  recognized  by  all  the 
authorities  as  a  species  of  fraud  (8  Am.  & 
Eng.  Enc.  Law,  649),  and  fraud.  Inducing  a 
transfer  of  personal  property  or  a  chose  in 
action,  renders  such  transfer  voidable,  and 
one  of  the  remedies  of  the  party  defrauded  or 
his  executors  is  a  rescission  of  the  transfer 
(Id.  650;  2  Pom.  Eq.  Jur.  {  872).  .  As  to  per- 
sonal property,  the  act  of  rescission  does  not 
require  the  interposition  of  a  court  of  equity. 
In  case  of  rescission  of  transfer  of  personal 
property,  the  title  reinvests  ipso  facto.  Bige- 
low,  Ftauds,  S  76.  The  rule  Is  otherwise  as 
to  conveyances  of  real  estate,  but  this  is 
based  upon  the  idea  that  the  le^  title  to  real 
estate,  having  passed  by  the  conveyance  of 
the  tltie,  cannot  be  reinvested  in  the  grrantee 
In  an  action  at  law.  Id.  S8  47,  76,  77;  Moran 
V.  Moran  (Mich.)  63  N.  W.  989. 

Defendants  cite,  1b  support  of  their  conten- 
tion that  the  only  remedy  of  the  administra- 
tor is  in  equity,  the  case  of  McKinney  v. 
Hamilton's  Estate,  58  Mich.  497,  19  N.  W. 
263,  and  McKinney  v.  Curtiss,  60  Mich.  620, 
27  N.  W.  695.  McKinney  v.  Hamilton's  Es- 
tate did  not  present  the  question  whether 
the  maker  of  a  note,  having  notice  of  the 
claim  of  the  true  owner,  could  defend  against 
one  In  possession  of  the  note,  and  prima 
facie  entltied  to  recover  upon  It;  but  the 
question  was  whether,  in  an  action  at  law, 
the  true  owner  could,  without  production  of 
the  note,  recover,  and  It  was  held  that  one. 
even  though  he  be  the  true  owner,  could  not 
demand  payment  and  recover  without  the 
delivery  of  the  note.  But  It  does  not  fol- 
low that  he  cannot.  In  a  suit  against  the 
maker,  intercede  and  defend  agrainst  the 
transferee,  where  the  title  of  such  transferee 
Is  tinctured  with  fraud.  Nor  does  It  follow, 
because  be  has  a  remedy  in  equity,  that  this 
Is  exclusive.  1  Pom.  Eq.  Jur.  §  180;  McKin- 
ney V.  Curtiss,  60  Mich.,  at  page  620,  27  N. 
W.  at  page  695. 

The  case  mainly  relied  upon  by  plalntifTs 
counsel  In  the  court  below  Is  that  of  Carrier 
V.  Sears,  4  Allen,  336.  The  doctrine  of  that 
case  was  distinctly  this:  It  Is  no  defense,  by 
the  maker  of  a  negotiable  note,  to  show  that 
the  icote  was  obtained  from  the  payee  by 
undue  Influence,  when  he  was  of  unsound 
mind  and  incapable  of  making  a  valid  in- 
dorsement, if  the  payee,  or  his  l^al  repre- 
sentatives, have  never  disaffirmed  it  But, 
in  the  opinion  in  the  case^  the  court  dlstln- 
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guiah  that  cue  from  Peaalee  t.  Robblns, 
8  Mete  CMasB.)  164,  admitting  that  the  text 
of  the  earlier  case  ia  apparently  In  conflict 
'With  the  ylews  expressed  in  Carrier  r.  Sears. 
The  writer  of  the  opinion  says:  "The  fact  in 
the  case  was,  as  I  well  remember,  that  the 
defendant  had  been  notified  by  the  gruardlah 
of  the  insane  payee  not  to  pay  the  note  to 
the  plaintiff,  and  the  defense  was  conducted 
by  the  {ru&rdian  for  the  benefit  of  his  ward. 
We  have  examined  the  record,  and  find,  in 
the  original  specification  of  defense,  the  state- 
ment  that  said  Fletcher,  as  guardian  to  said 
Parker  [the  payee  of  the  note],  claims  said 
note  as  the  property  or  estate  of  said  Fark- 
or.*  There  was  no  controversy  upon  this 
point;  and,  the  guardian  having  claimed  and 
exercised  the  right  to  disaffirm  and  avoid  the 
indorsement,  the  only  question  was  upon  the 
mental  incapacity  of  the  payee  at  the  time 
the  indorsement  was  made.  The  language  of 
the  court  was,  therefore,  perfectly  warranted 
In  its  application  to  the  circumstances  of  the 
-case,  as  it  was  presented  and  understood  by 
l;he  parties,  but  would  require  a  limitation, 
if  taken  as  the  enunciation  of  a  general  prin- 
ciple." This  doctrine  Is  not  hi  conflict  with 
the  decision  of  this  court  in  HlUman  ▼. 
Schwenk,  although  the  opinion,  in  other  por- 
tions, may  conflict  with  Hannahs  v.  Sheldon, 
supra. 

We  think  the  contention  that  the  right  to 
rescind  the  transfer  does  not  survive  to  the 
executors  is  without  force.  See  Rogers  v. 
Windoes,  48  Mich.  628,  12  N.  W.  882.  Judg- 
ment reversed,  and  new  trial  ordered.  The 
otber  Justices  concurred. 


LANSING  IRON  &  ENGINE  WORKS  v. 
WILBUR. 

(Supreme  Coort  of  Michigan.    Jan.  6.  1887.) 
CoKDiTiosAL  Salb— Bona  Fids  Purciiaseuk— 

FiXTl'KES. 

1.  Where  a  contract  for  the  sale  of  personalty 
provides  that  title  shall  remain  in  the  seller  till 
payment  of  the  price,  one  who  in  good  faith,  and 
without  notice,  buys  the  proiwrty  from  the  orig- 
inal purchaser,  acquires  no  title  thereto. 

2.  PlaintiS  sold  a  boiler  and  engine  to  W.,  re- 
taining title  thereto  till  the  price  should  be  paid, 
and  W.  set  them  np  on  land  held  by  one  B.,  un- 
der a  contract  for  its  purchase;  the  ensine  being 
bolted  to  a  stone  foundation  and  the  boiler  arched 
with  brick,  and  connected  by  rods  with  the  outer 
walls  of  the  building.  B.  forfeited  his  land  con- 
tract, and  the  vendor  took  possession  of  the  prem- 
ises with  the  understanding  that  the  machinery 
belonged  to  W.,  from  whom  he  received  a  bill  of 
sale,  and  thereafter  defendant,  to  whom  W.  had 
mortgaged  the  machinery,  purcliased  the  realty 
with  the  nndentanding  that  be  was  getting  the 
boiler  and  engine  with  it.  Heldy  that  the  ma- 
chinery never  became  a  fixture,  and  hence  did  not 
[lass  by  the  deed  to  defendant. 

Elrror  to  circuit  court,  Ionia  county;  Frank 
1>.  M.  Davis,  Judge. 

Trover  by  the  Lansing  Iron  &  Engine 
Works  against  Hannah  O.  Wilbur  to  recover 
the  value  of  certain  machinery.     From  a 


Judgment  for  plaintiff,  defendant  brings  er^ 
ror.    Affirmed. 

McGarry  &  Nichols  and  M.  A.  Nichols,  for 
appellant   Harris  E.  Thomas,  for  appellee. 

LONG,  C.  J.  December  12,  1891,  George 
F.  Booth  and  Randall  Van  Valkenbnrg,  who 
were  stockholders  in  the  Belding  Chemical 
Fire  Engine  Company,  entered  into  a  land 
contract  and  agreement  with  the  Belding 
Land  &  Improvement  Company  of  Belding 
for  the  purchase  of  certain  lots.  It  was 
agreed:  First.  That  Booth  and  Van  Valken- 
burg  should  have  Immediate  possession. 
Second.  That  Booth  and  Van  Valkenburg 
should  erect,  within  six  months,  upon  the 
premises,  a  brick  factory  two  stories  high,  50 
feet  wide  and  150  feet  long,  for  the  purpose 
of  manufacturing  chemical  engines,  etc. 
Third.  That  the  Belding  Land  &  Improve- 
ment Company,  upon  the  completion  of  the 
building,  and  the  boiler  and  engine  set  In 
the  building,  should  pay  Booth  and  Van  Val- 
kenburg 15,000  In  cash.  Fourth.  That  Booth 
and  Van  Valkenburg  should  cause  to  be  em- 
ployed a  dally  average  of  35  men  per  year 
for  four  years  next  ensning  after  said  six 
months.  Fifth.  That  upon  all  these  condi- 
tions being  performed  by  Booth  and  Van 
Valkenburg,  the  Belding  Land  &  Improve- 
ment Company  should  at  the  expiration  of 
five  years  give  to  Booth  and  Van  Valkenburg 
a  warranty  deed  of  the  premises,  but  that, 
in  case  they  failed  to  perform  any  of  the 
conditions,  the  Belding  Land  &  Improvement 
Company  should  have  the  option  to  declare 
the  contract  void,  and  should  have  the  right 
to  re-enter  and  repossess  the  premises,  but  up- 
on the  condition  that,  if  it  exercised  such 
option,  Booth  and  Van  Valkenburg  were  to 
have  the  right  to  remove  from  the  premises 
all  machinery,  boilers,  engines,  shafting, 
tools,  etc.,  and  that  tbey  were  to  have  a  rea- 
sonable time  for  tliat  purpose.  In  August, 
1892,  the  Belding  Land  &  Improvement  Com- 
pany claimed  that  the  work  had  not  pro- 
gressed as  rapidly  as  agreed,  and  refused 
to  pay  over  the  $5,000  until  the  words  "boil- 
ers and  engines"  were  stricken  out  of  the 
fifth  paragraph  of  the  contract,  and  It  be 
given  a  bill  of  sale  of  the  boiler  and  engine, 
to  be  used  in  the  building,  by  WIennett  & 
Bauer,  from  whom  Booth  and  Van  Valken- 
burg had  purchased  them.  The  contract  was 
80  modified,  and  the  bill  of  sale  given.  The 
building  was  completed,  and  the  boiler  and 
engine  placed  therein.  Some  time  during 
the  summer  of  1892,  the  defendant  had  loan- 
ed to  WIennett  &  Bauer  something  over  $2,- 
000,  and  taken  a  note  therefor,  and  In  the 
month  of  December  she  took  as  security 
from  them  a  chattel  mortgage  upon  certain 
personal  property.  Including  this  boiler  and 
engine.  Thereafter  she  took  two  bills  of  sale 
of  this  property  covered  by  the  mortgage, 
but  did  not  include  the  boiler  and  engine. 
A  few  days  afteirwards,  and  on  January  9, 
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1893,  the  defendant,  wbo  had  not  learned  un- 
til then  that  the  boiler  and  engine  were  left 
out  of  the  bills  of  sale  (said  bills  of  sale 
having  been  taken  for  her  by  her  son),  was 
advised  that  the  Balding  Land  &  Improve- 
ment Company  claimed  them  as  a  fixture, 
that  company  having  gone  into  possession  of 
the  property  at  that  Ume.  The  defendant 
thereupon  purchased  the  whole  of  the  plant 
from  the  Beldlng  Land  ft  Improvement  Com- 
pany, taking  a  warranty  deed  therefor,  and 
went  into  Immediate  possession.  Wiennett 
&  Bauer  had  purchased  this  boiler  and  en- 
gine from  the  Lansing  Iron  &  Engine  Works, 
the  plalntifT  in  this  case,  under  a  written 
contract,  by  the  terms  of  which  the  title  and 
right  of  possession  were  retained  by  the  Lan- 
sing Iron  &  Engine  Works  until  the  prop- 
erty was  fully  paid  for.  Wiennett  &  Bauer 
having  failed  to  make  payments  under  the 
contract,  the  plaintiff  made  inquiry  in  ref- 
erence to  the  boiler  and  engine,  and  for  the 
first  time  learned  that  the  defendant  claim- 
ed title.  Demand  was  made  upon  her  for 
the  property,  which  she  refused  to  surrender, 
and  this  action  was  brought  in  trover  to  re- 
cover its  value. 

In  the  contract  between  plalntifT  and  Wien- 
nett &  Bauer,  it  was  provided  that  the  boiler 
and  engine  and  fixtures  therewith  should  be 
used  in  Beldlng,  Ionia  county,  and  the  ven- 
dees were  to  retain  the  use  so  long  as  they 
took  reasonable  care  of  the  machinery,  and 
were  not  In  default  In  payments;  but  in  case 
of  default  or  failure  of  payment  of  any  part 
of  the  price,  or  Interest  thereon,  at  the  time 
and  in  the  manner  specified  In  the  contract, 
or  if  the  vendees  should  attempt  to  sell,  as- 
sign, or  dispose  of  the  same,  or  remove,  or 
attempt  to  remove,  the  same  from  Belding, 
that  the  Lansing  Iron  &  Engine  Works  might 
take  the  property  into  its  possession,  and  re- 
tain it  as  its  property,  or  seU  it  at  private 
sale,  and  apply  the  proceeds  on  the  contract. 
The  manner  In  which  the  boiler  and  engine 
were  placed  In  the  building  at  Belding  is  de- 
scribed by  Mr.  Barnes,  the  president  of  the 
plaintiff  company,  as  follows:  "We  found  the 
boiler  and  engine  located  In  the  large  brick 
building  at  Belding.  The  boiler  was  bricked 
In,  or  arched  in  with  brick.  Could  not  say 
whether  the  arch  formed  a  part  of  the  side  of 
the  building  against  which  the  boiler  set,  or 
not;  but  the  arch  that  covered  the  boiler  was 
connected  with  the  outside  walls  of  the  build- 
ing. The  boiler  room  in  which  this  boiler 
was  placed  was  all  brick,  and  joined  onto 
the  main  building.  I  think  the  boiler  could 
have  been  taken  outdoors  without  removing 
any  of  the  outside  walls,  although  the 
foundation  and  arches  over  the  boiler  would 
have  to  be  torn  down;  also,  the  smokestack 
that  goes  through  the  roof  would  have  to  be 
removed.  This  boiler  and  engine  were  pla- 
ced in  the  building  as  permanently  and  solid- 
ly as  ever  I  saw  a  boiler  placed  in  a  build- 
ing." On  the  trial,  it  was  disputed  whether 
•r  not  the  boiler  could  be  taken  out  of  the 


building  without  injuring  the  outside  walls, 
some  of  the  witnesses  testifying  that  It  could, 
and  others  that  it  could  not.  It  appears, 
however,  that  the  engine  was  placed  upon 
the  stone  foundation,  and  fastened  with  rods 
and  bolts  which  went  down  through  the 
foundation  and  clinched  at  the  bottom;  that 
the  boiler  was  arched  over  with  bricks,  with 
rods  running  through  the  boiler,  and  stayerl 
by  cleats  on  the  outside  of  the  building  to 
the  outside  of  the  arch  over  the  boiler  on  the 
inside  of  the  building;  also,  that  there  was 
a  smokestack  that  went  up  through  the  roof, 
which  would  have  to  be  taken  down  to  take 
the  boiler  out  There  were  steam  pipes  run- 
ning from  the  boiler,  through  the  brick  walls, 
connected  with  the  engine,  and  connected 
also  by  bolts,  pulleys,  and  other  machinery 
with  the  engine.  It  also  appears  from  the 
testimony  of  Mr.  Clark,  who  made  the  con- 
tract on  behalf  of  the  Lansing  Iron  &  En- 
gine Works  with  Wiennett  &  Bauer,  that  he 
had  been  told  by  them  where  the  engine  and 
boiler  were  to  be  placed,  and  for  what  pur- 
pose, and  the  testimony  of  Mr.  Barnes  shows 
that  the  plaintiff  furnished  blue  prints  to 
purchasers,  showing  how  engines  and  boilers 
should  be  set,  and  that  these  in  question 
were  set  according  to  the  prints,  and  that 
this  boiler  and  engine  were  not  portable. 

At  the  close  of  the  testimony  In  the  case,  the 
comt  charged  the  Jury  as  follows:  "Now,  gen 
tlemeii,  a  title  can  be  surrendered  upon  notice 
of  forfeiture,  but  this  gave  the  Improvement 
company  no  better  title  than  Booth  and  Van 
Valkenburg  obtained  from  Wiennett  &  Bauer. 
They  had  treated  it  as  personal  property.  This 
lady,  the  defendant  in  this  case,  claims  that  she 
had  a  chattel  mortgage  upon  this  property, 
taken  soon  after  it  was  put  in  this  bulldlDg. 
That,  in  the  judgment  of  the  court,  was  notice 
to  her  of  the  character  of  the  pn^rty,  and  she 
could  not  come  here,  and  contend  she  was  an 
innocent  purchaser  of  the  property,  by  reason 
of  afterwards  obtaining  a  deed  of  the  real  es- 
tate ui)ou  which  this  property  stood.  So,  I 
say  to  you,  gentlemen  of  the  jury,  that,  under 
the  undisputed  evidence  in  the  case,  yotir  ver- 
dict must  be  for  the  plaintiff."  The  cotH-t  fur- 
ther charged:  "There  Is  no  question  In  this  case 
but  what  the  title  to  that  property  was  reserved, 
and  is  now  in  the  Lansing  Iron  &  Engine 
Works."  Under  this  charge,  verdict  and  judji- 
ment  were  entered  in  favor  of  the  plaintiff. 
Defendant  brings  error. 

The  only  question  in  the  case  is  whether,  un- 
der the  facts  here  stated,  this  boiler  and  en- 
gine are  to  be  treated  as  personalty,  or  wheth- 
er they  became  so  fixed  to  the  realty  that  they 
passed  to  the  defendant  imder  the  deed  taken  \rf 
her  from  the  Beldlng  Land  &  Improvement  Com- 
pany. The  controlling  principle  In  determin- 
ing the  question  of  the  fixtures  Is  the  intention 
of  the  parties.  It  is  well  settled  in  this  state 
that  the  vendor  may  retain  title  to  personal 
property  sold  until  paid  for,  and  that  the  ven- 
dee cannot,  before  his  title  becomes  absolute. 
pass  a  good  title,  and  that  the  good  faith  of  n 
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porcbaBer  from  die  vendee  Is  Immaterial.  Nor 
k  Qhe  question  of  notice  of  the  vendor's  rights 
material.  Eogfae  Works  v.  Walker,  91  Mich. 
•«2.  51  N.  W.  1061;  GUI  V.  De  Armaat,  90 
Mich.  430,  51  N.  Wt  527;  Thlrlby  v.  Rainbow, 
98  Mich.  1S4,  53  N.  W.  159;  Manufacturing 
Oo.  V.  JefTrey,  4fi  Mich.  283,  13  N.  W.  592; 
Pettyplace  v.  Manufacturing  Co.,  103  Mich. 
161.  61  N.  W.  266,  and  note.  In  the  first  case 
cited,  the  plaintiff  sold  to  one  Myers  a  boiler, 
engine,  and  fixtures  under  a  similar  contract  to 
the  one  in  controversy,  retaining  the  title  until 
the  property  was  paid  for.  The  property  was 
t«  be  removed  to  the  township  of  Sandstone, 
and  was  taken  there.  The  boiler  was  bricked 
in  and  arched  up,  and  the  engine  was  set  upon 
the  toickwork,  and  bolted  down  to  the  founda- 
tion. Myere  owned  an  undivided  interest  In 
the  real  property  where  the  boiler  and  engine 
were  placed.  About  a  year  after  the  boiler  and 
engine  were  placed  in  this  mill,  Myers  conveyed 
the  real  estate  by  qnitdaLA  deed  to  the  defendant. 
Payments  became  due  nnder  the  contract. 
Thereafter  demand  was  made  for  the  boiler  and 
engine.  Defendant  refused  to  surrender  them, 
and  trover  was  brought  to  recover  the  value 
of  the  property.  The  court  directed  verdict  for 
the  plalntlfr  for  the  balance  due  on  the  con- 
tract. The  defendant  contended  that  tbe  cause 
should  have  been  submitted  to  the  Jury  upon 
the  question  of  fact  raised  by  the  testimony  as 
to  whether  the  purchase  made  by  the  defendant 
from  Myers  was  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  the  claim 
of  plaintiff  against  the  property  purchased.  The 
court  refused  to  give  such  request.  It  was  said 
by  this  court:  "There  was  nothing  done  by  the 
plaintiff  Indicative  of  an  intent  to  permit  tbe 
machinery  to  be  so  annexed  to  the  realty  as  to 
change  Its  character.  The  state  of  the  title  to 
the  realty,  and  the  conduct  of  Myers  regarding 
tbe  machinery,  negatived  any  intent  on  his  part 
to  allow  hia  interest  in  the  machinery  to  be  ab- 
sorbed by  the  owners  of  the  realty,  or  to  per- 
mit It  to  be  merged.  The  circumstances  of 
the  porchaee  of  defendant  Clearly  indicate  that 
be  took  tbe  entire  interest  In  this  machinery, 
while  he  took  but  an  midlvlded  interest  in  the 
realty."  The  judgment  was  affirmed.  It  was 
held  tai  that  case  that  it  was  ruled  by  Adams 
V.  Lee,  31  Mich,  440.  and  Robertson  v.  Corsett, 
39  Mich.  777.  In  the  first  of  these  cases  it 
was  said  by  this  court:  "All  the  time,  there- 
fore, the  parties  have  had  title  to  the  machinery 
distinguished  from  their  title  to  the  land,  and 
this  fact  of  Itself  is  conclusive  that  tbe  former 
was  personalty;  for  to  constitute  a  fixture  there 
must  not  only  be  physical  annexation  In  some 
fcnrm  to  tbe  realty,  but  there  must  be  unity  of 
title,  so  that  the  conveyance  of  the  realty  would 
of  necessity  convey  tbe  fixture  also.  When  the 
ownership  of  land  is  in  one  person,  and  of  the 
thing  aflixed  to  it  is  in  another,  and  In  its  na- 
ture is  capable  of  severance  without  injury  to 
the  former,  the  latter  cannot.  In  contemplation 
of  law.  become  a  part  of  the  former,  but  must 
iiec><8earlly  remain  distinct  property,  to  be  used 
and  dealt  with  as  personal  estate  only.    And 


the  fact  that  the  owner  of  tlie  thing  affixed  to 
the  freehold  has  also  an  undivided  interest  In 
the  latter  cannot  render  the  former  a  fixture 
when  the  Interests  are  different  In  extent  A 
thing  canned  as  to  an  undivided  Interest  there- 
in, be  real  estate,  and  aa  t»  another  undivided 
Interest  be  personalty.  It  must  be -one  thing 
or  the  other.  And  the  position  which  Is  taken 
by  Lee  In  this  case  involves  this  absurdity: 
That  Kaufman,  at  the  Ume  when  he  and  Kin- 
ney were  severally  the  owners  of  an  undivided 
half  of  the  land,  might  have  sold  that,  and,  as 
a  necessary  consequence,  transferred  an  undi- 
vided one-half  of  the  machinery  also,  though 
the  whole  of  the  machinery  belonged  to  Kin- 
ney as  exclusive  owner.  This  would  be  the 
necessary  result  If  the  machinery  was  reel  es- 
tate, for  there  could  be  no  such  thing  as  attach- 
ing It  to  an  undivided  interest  In  the  land  only." 
In  the  present  case,  every  person  connected 
with  the  matter,  at  some  time  during  the  deal- 
ing, regarded  and  treated  this  machinery  as 
personal  property,  and  not  as  a  fixture.  At  the 
time  of  the  sale  to  Wienuett  &  Bauer,  they 
had  no  Interest  In  the  realty.  They  placed  the 
machinery  in  position  in  the  mill,  the  title  to  the 
mill  being  In  Booth  and  Van  Valkenburg  un- 
der their  contract  with  the  Beldlng  Land  &  Im- 
provement Company.  Booth  and  Van  Valken- 
burg forfeited  their  contract,  and  the  company 
took  possession  of  the  land,  not  with  the  un- 
derstanding that  this  machinery  belonged  to 
and  was  a  part  of  the  realty,  but  that  the  title 
to  it  was  In  WIennett  &  Bauer,  and  from  whom 
they  demanded  that  a  bill  of  sale  should  be 
given.  Tbe  defendant  also  regarded  the  ma- 
chinery as  personal  property,  as  she  took  a  chat- 
tel mortgage  from  WIennett  &  Bauer  on  It  aa 
security  for  her  debt  from  them,  though  after- 
wards, and  without  her  knowledge,  her  son.  In 
taking  the  bill  of  sale  of  the  property,  left  out 
the  boiler  and  engine.  It  Is  undoubtedly  true 
that  she  presumed,  in  making  the  purchase  of 
the  realty  from  the  Beldlng  Land  &  Improve- 
ment Company,  that  she  was  acquiring  title  to 
the  boiler  and  engine;  but  we  think  there  Is 
nothing  in  the  case  which  Indicates  that  It  was 
tbe  Intent  of  any  of  the  parties  that  this  ma- 
chinery should  be  so  annexed  to  the  realty  that 
It  should  become  a  part  of  It.  As  was  held  in 
Wheeler  v.  Bedell,  40  Mich.  693,  there  Is  no 
universal  rule  by  which  the  character  of  what 
la  claimed  to  be  a  fixture  can  be  determined  In 
the  abstract.  Neither  the  mode  of  annexation 
nor  tbe  manner  of  use  Is  in  all  cases  concln- 
slve.  It  must  usually  depend  on  the  express 
or  implied  understanding  of  the  parties  con- 
cerned. In  Coleman  v.  Manufacturing  Co.,  38 
Mich.  30.  the  court,  commenting  upon  tbe  line 
of  authorities  which  seem  to  regard  the  man- 
ner of  attachment  to  the  realty  as  a  test,  say: 
"This,  however,  is  a  very  extreme  view,  and 
Is  hardly  compatible  with  the  tenor  of  our  previ- 
ous decisions."  If  the  manner  in  which  the 
boiler  and  engine  were  attached  was  to  be  treat- 
ed as  the  sole  test,  there  might  be  some  force  In 
defendant's  contention;  but  in  view  of  the  fact 
that  there  was  never  unity  of  title  of  the  realty 


670 


60  NOBTHWBSTERN  RBPOBTER. 


(Mlcb- 


and  the  peiBonalty  In  one  and  the  game  person 
or  persons,  and  the  manner  In  which  the  prop- 
erty has  been  dealt  with,  together  with  the  re- 
spective interests,  we  are  oompelled  to  hold  that 
the  defendant  did  not  acquire  title  nnder  her 
deed  from  the  Beldlng  Land  &  Improvement 
Ciompany.  ■  The  oonrt  was  therefore  correct  In 
directing  verdict  and  judgment  in  favor  of  the 
plaintiff.    The  Judgment  must  be  afKrmed. 

MOORE,  J.,  did  not  sit    The  other  Justices 
concurred. 


DAVIDSON  V.  CITY  OF  MUSKEGON. 

(Supreme  Oomt  of  Michigan.     Jan.  6,  1897.) 

Municipal    Corpobatioss  —  Personal    iNit'ST 
Claim— Limitations— Infants  and  Adclts. 

1.  Muskegon  City  Charter,  tit.  6,  §  20,  which 

Srovides,  among  other  things,  that  all  clnims  for 
images  against  the  city  growiDg  out  of  the  neg- 
ligence or  default  of  said  city  •  •  •  shall  bie 
presented  to  the  common  council  of  said  city 
•  •  •  within  six  months  after  such  claim  shall 
arise,  and  any  default  thereof  shall  be  forever 
barred,"  applies  to  claims  for  personal  injuries. 

2.  There  being  no  provision  excepting  infanta 
from  the  limitation,  the  section  applies  alilie  to 
infants  and  adults. 

Error  to  circuit  court,  Muskegon  county; 
Fred  J.  Russell,  Judge. 

Action  by  Ida  Davidson  against  the  city  of 
Muskegon  for  personal  injuries.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  brings 
error.     Affirmed. 

Edward  D.  Haines  (Joseph  H.  Clark,  of 
coimsel),  for  appellant  H.  L.  Delano,  for  ap- 
pellee. 

MOORE,  J.  The  plaintiff  sued  the  defend- 
ant to  recover  for  injuries  received  by  her  on 
a  defective  sidewalk.  It  Is  her  claim  that  the 
Injuries  were  received  August  21,  1892;  that 
she  was  then  an  infant,  and  attained  her  ma- 
jority February  1,  1894;  that,  March  15,  18W, 
she  presented  to  the  common  council  of  Mus- 
kegon a  claim  In  writing,  duly  verified,  for 
damages;  and  that  she  did  the  same  again 
July  3,  1884.  There  Is  no  question  raised 
upon  the  sufficiency  of  the  pleadings.  The 
case  was  tried  by  a  jury.  The  plaintiff  in- 
troduced evidence  tending  to  prove  all  the  al- 
legations necessary  to  make  a  case.  The  de- 
fendant Introduced  In  evidence  section  20, 
tit  6,  of  the  charter  of  the  city  of  Muskegon, 
as  follows:  "The  common  council  shall  audit 
and  allow  all  accoimts  chargeable  against  the 
city,  but  no  account  or  claim  or  contract  shall 
be  received  for  audit  or  allowance  unless  it 
shall  be  accompanied  with  affidavit  of  the 
person  rendering  it  to  the  effect  that  be  fairly 
believes  that  the  services  or  property  therein 
charged  for  have  been  actually  performed  or 
delivered  to  the  city,  the  sums  charged  there- 
for are  reasonable  and  just,  and  to  the  best 
of  bis  knowledge  and  belief,  no  set-off  exists 
or  payments  have  been  made  on  account  there- 
of, except  such  aa  are  Indorsed  or  referred  to 
In  such  account  or  claim,  and  every  such  ac- 
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count  shall  exhibit  in  detail  all  the  Items  mak- 
ing up  the  amount  claimed  and  the  true  date- 
of  each.  It  shall  be  sufficient  defense  in  any 
court  to  any  action  or  proceeding  for  the  collec- 
tion of  any  demand  or  claim  against  the  city 
of  any  description  whatever,  that  It  has  never 
been  presented  as  aforesaid  to  the  council  for 
allowance,  or  that  the  claim  was  presented 
without  the  affidavit  aforesaid  and  rejected 
for  that  reason,  or  that  the  action  or  proceeding' 
was  brought  before  the  common  council  had 
a  reasonable  time  to  Investigate  and  pass  uix>i> 
It  And  all  claims  for  damage  against  the 
dty  growing  out  of  the  negligence  or  default 
of  said  city  or  of  any  officer  or  employ^ 
thereof  shall  be  presented  to  the  common  coun- 
cil of  said  city  in  the  manner  above  provided 
within  six  months  after  such  claim  shall  arise, 
and  any  default  thereof  shall  thereafter  be 
forever  barred.  And  in  any  action.  In  any 
court,  on  any  such  claim,  the  claimant  shall 
be  required  to  show  fliat  such  claim  has  been 
duly  presented  in  the  manner  In  this  section 
specified  to  the  com  mo  j  council  of  said  dty 
for  audit  investigation  and  allowance,"— the 
same  being  received  and  read  in  evidence; 
and  defendant  rested.  The  court  thereupon 
Instructed  the  jury  to  bring  In  verdict  for  de^ 
fendant 

The  only  question  In  the  case  Is  whether  the 
charter  provision  Is  a  defense  to  the  claim  of 
the  plaintiff.  In  the  absence  of  the  charter 
provision  the  action  was  brought  in  time  It 
Is  the  contention  of  the  defendant  that,  as  tbe 
plalnUff  did  not  file  her  claim  before  the  com- 
mon council  within  six  months  from  the  date 
of  her  Injury,  she  dW  not  file  It  within  six 
months  after  the  claim  arose,  and  that  she 
cannot  maintain  her  action.  In  support  of 
this  view,  counsel  cite  Springer  v.  City  of  T>e- 
trolt,  102  Mich.  300,  60  N.  W.  688;  Morgan  v. 
City  of  Des  Moines,  6*  Fed.  450.  It  was  the 
opinion  of  the  trial  judge  that  the  last-named 
case  should  control  this  one  It  Is  urged  on 
the  part  of  plaintiff  that,  in  any  view  of  the 
case,  she  Is  entitled  to  recover.  It  is  said  the 
charter  provision  requiring  her  to  show  that 
such  claim  has  been  duly  presented,  "In  the 
manner  in  this  section  -ipeclfied,  t»  the  com- 
mon council  of  said  city  for  audit  Investiga- 
tion and  allowance,"  cannot  be  regardeii  as 
a  provision  applicable  to  personal  Injury  cases. 
It  is  lu^ed  that  such  a  requirement  oaks  an 
impossible  thing;  that  It  is  not  possible  for  a 
person  to  make  an  Itemized  statement  of  her 
claim  for  damages  growhig.out  of  Injuries  to 
the  person,  and  accompany  It  by  an  affidavit. 
—citing  Lay  v.  City  of  Adrian,  75  Mich.  444. 
42  N.  W.  959.  It  Is  also  urged  that  it  Is 
not  possible  for  an  injured  person  to  know, 
within  six  months  of  the  time  of  the  accident. 
just  what  the  extent  of  the  claim  Is;  that  It 
often  happens  that  within  so  short  a  time  of 
the. accident  no  one  can  tell  whether  the  Inju- 
ries are  of  a  permanent  character  or  not,  how 
serious  they  are,  or  how  great  the  damages 
suffered.  It  is  also  urged  that  this  charter 
provision.  Inasmuch  as  It  required  tbe  dalm 
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to  be  verlfled  by  affldavit,  la  unlike  the  chai^ 
ter  proTlslon  of  Detroit,  and  that  the  case  of 
Springer  v.  City  of  Detroit,  102  Mich.  300, 
00  N.  W.  688,  does  Lot  control  the  case,  bnt 
that  the  case  of  Lay  y.  City  of  Adrian,  snpra, 
in  Its  teasoning,  does  determine  It  It  Is  also 
urged  that  the  case  of  Morgan  ▼.  City  of 
Des  Moines,  54  Fed.  456,  and  Id.,  8  C.  C.  A. 
see,  60  Fed.  208,  do  not  apply,  for  the  reason 
that  the  limitation  In  the  last-named  cases  was 
fixed,  definite,  and  certain;  the  provision  be- 
ing, "No  snlt  shall  be  brought  against  the  cor- 
poration after  six  months  from  the  time  of 
the  Injury,  unless  written  notice  specifying  the 
place  and  circumstances  of  the  Injury  shall 
have  been  served  upon  such  municipal  corpo- 
ration within  ninety  days  after  the  injury." 
It  Is  urged  that  all  persons  know  when  an  In- 
Jury  occurs  which  happens  to  them,  but  that 
no  one  can  know  that  they  have  a  claim  for 
damages,  or  that  a  claim  for  damages  has 
arisen,  until  they  know  approximately  how 
serious  the  Injury  Is.  With  reference  to  the 
case  of  Lay  t.  City  of  Adrian,  It  may  be  said 
tbat  the  limitation  imposed  by  the  charier 
provision  did  not  refer  to  cases  growing  At 
of  the  negligence  of  the  city  or  its  ofilcers. 
No  reference  was  made  tr  that  class  of  cases 
in  the  provisions  of  the  charter.  We  think 
the  case  of  Springer  v.  City  of  Detroit,  supra, 
applies  to  this  case.  To  hold  otherwise  would 
render  the  provisions  contained  in  the  Muske- 
gon charter  nugatory. 

It  Is  also  urged.  In  this  case,  on  the  part 
of  the  plalnticr,  that,  as  she  filed  her  claim 
will)  the  common  council  within  the  limited 
time  after  she  attained  her  majority,  she  Is 
not  now  barred  from  bringing  her  suit  The 
power  of  the  legislature  to  enact  a  statute  of 
limitations  cannot  now  be  questioned.  It  Is 
entirely  competent  for  the  legislature  to  enact 
a  general  statute  of  limitations  that  would  put 
adults  and  minors  on  the  same  footing  with 
reference  to  the  time  In  which  actions  must 
be  brought  and  such  would  be  the  legal  ef- 
fect of  a  statute  which  contained  no  saving 
clause  exempting  Infants  from  Its  operations. 
Morgan  v.  City  of  Des  Moines,  8  C.  C.  A.  569, 
60  Fed.  208.  We  think  the  circuit  judge  made 
a  proper  disposition  of  the  case.  Judgment  la 
affirmed.    The  other  justices  concurred. 


SBDDON  V.  STATE. 
(Supreme  Coort  of  Iowa.     Dec.  12,  1806.) 

JVDOIISNT — FrOOBBDISO  TO  VaCATB — FRAUD    AND 

Unavoidabi.r  Hisportchr. 
1.  Under  Code,  {  1551,  making  It  the  duty  of 
peace  officers  to  execute  the  iiqnor  Inw,  and  to 
make  complaint  on  being  informed  of  its  viola- 
tion, a  sheriff  is  a  repregentntive  of  the  state  in 
actions  nnder  ;nch  law  only  where  be  is  com- 
plainant; and  in  a  civil  action  for  an  injunc- 
tion, commenced  by  the  county  attorney  on  be- 
half of  the  state,  statements  made  by  the  sher- 
iff to  a  defendant,  which  induced  such  defend- 
ant to  make  default,  do  not  constitute  fraud  on 
the  part  of  the  successful  party,  authorizing  a 
vacation  of  the  judgment 


2.  Where  a  defendant  failed  to  appear  and 
defend  an  action  by  the  state  in  reliance  on 
statements  made  by  the  sheriff,  who  had  no  au- 
thority to  bind  the  state  as  plaintiff,  such  facta 
do  not  constitute  unavoidable  misfortune,  pre- 
venting a  defense,  which  will  support  an  action 
to  vacate  the  judgment 

Appeal  from  district  court,  Appanoose  county; 
Frank  W.  Elchelberger,  Judge. 

This  Is  a  proceeding  to  vacate  a  certain  liquor 
Injunction  decree  rendered  by  the  district  court 
of  Appanoose  county  on  the  14th  day  of  May, 
1885,  In  an  action  wherein  the  state  was  plain- 
titf  and  the  plaintiff  herein  and  one  William 
Wilson  were  defendants,  on  the  grounds:  (1> 
That  the  decree  was  irregularly  obtained;  (2) 
that  it  was  obtained  through  fraud  practiced  by 
the  successful  party  in  obtaining  the  decree;  (3) 
for  unavoidable  misfortune,  preventing  the 
plaintiff  from  appearing  and  defending  the 
main  case.  The  lower  court  sustained  a  de- 
murrer to  the  plalntifTs  petition,  and  she  ap- 
peals.   Affirmed. 

C.  F.  Howell,  for  appellant  C.  W.  Vex' 
mlllon  and  li.  E.  Valentine,  for  appellee. 

DEEMER,  J.  It  may  be  conceded  that 
plaintiff  sets  forth  facts  in  her  petition 
which  would  have  constituted  a  defense  to 
the  original  action,  had  she  appeared  and 
presented  them  at  a  proper  time.  Her  pe- 
tition was  presented,  however,  after  the  ten» 
at  which  the  decree  was  rendered,  and  it  is 
necessary  for  her  to  establish  some  one  or 
more  of  the  grounds  alleged  by  her  as  a  rea- 
son for  vacating  the  decree.  That  she  waa 
duly  served  with  an  original  notice  of  the 
suit  in  which  she  and  Wilson  were  defend- 
ants is  conceded,  and  it  is  also  admitted  that 
she  permitted  a  default  to  be  taken  against 
her  and  the  property  of  which  she  was  the 
owner  upon  which  it  was  claimed  the  nai- 
sance  existed.  But  she  says  that  the  sher- 
iff of  the  county  stated  to  her  husband,— 
who  was  her  agent,— after  the  original  notice 
was  served,  that:  "You  folks  have  done  aXt 
you  can  to  right  yourselves.  You  put  the 
nigger  out  and  that  is  all  we  can  expect  of 
you.  We  ain't  going  to  ask  anything  against 
you  folks;  so  don't  bother  yourselves  about 
the  matter."  She  also  claims  that  the  deputy 
sheriff  said  to  her  at  the  time  he  served  the 
original  notice:  "That  If  I  would  have  the 
man  who  was  using  the  lot  stop  selling  in 
the  place,  I  would  not  be  hurt  You  go 
down,  and  get  him  off,  and  you  will  be  all 
right  That  is  all  we  will  ask  of  you."  She 
further  says  that  she  immediately  removed 
the  occupant  from  the  lot  and  supposed  tbat 
was  the  end  of  the  case.  She  also  says  that 
her  husband  Informed  her  of  the  statements 
made  to  him  by  the  sheriff,  and  that  for 
these  reasons  she  did  not  appear  and  defend 
the  case.  There  is  no  reason  for  asserting 
that  the  decree  was  not  regularly  obtained. 
The  only  questions  in  the  case  are,  do  these 
statements,  which  were  made  by  the  sheriff 
and  his  deputy,  constitute  such  fraud  by  tho- 
successful  party  as  will  furnish  sufficient 
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grounds  for  racatlng  the  Judgment,  or 
should  we  say  from  the  whole  record  that 
there  was  such  unavoidable  misfortune,  pre- 
venting the  plalntitr  from  defending,  as  en- 
titled her  to  the  relief  prayed?  It  will  be 
noticed  that  the  statements  made  to  the 
plaintiff,  and  upon  which  she  relied,  were 
not  made  by  the  successful  party,  unless  it 
be  held  that  the  BherlflT  and  his  deputy  were 
either  the  successful  parties,  or  that  they 
represented  the  party  who  succeeded  in  such 
manner  as  that  statements  made  by  them 
would  be  binding  upon  the  plaintiff  In  the 
main  suit  That  these  officers  were  not  the 
persons  who  succeeded  In  the  main  suit  must 
be  conceded,  and  that  such  officers  do  not 
ordinarily  represent  either  of  the  parties  to 
a  suit,  so  that  declarations  such  as  those  re- 
lied npon  in  this  case  would  be  binding  must 
also  be  conceded.  As  a  general  rule,  the 
sheriff  Is  not  such  an  officer  of  the  state  as 
to  bind  it  by  any  such  representations  as  are 
here  relied  upon.  Such  statements  are  with- 
out actual  or  apparent  authority,  and  are  not 
necessary  to,  or  in  line  with,  the  discharge  of 
his  official  duty.  It  Is  said  on  behalf  of  ap- 
pellant, however,  that  this  general  rule  is 
changed  by  section  1551  of  the  Ck>de,  which 
provides.  In  part,  that  "all  peace  officers  shall 
see  that  the  provisions  of  this  chapter  [the 
one  relating  to  intoxicating  liquors]  are 
faithfully  executed,  and  when  Informed  that 
the  law  has  been  violated,  or  when  they 
have  reason  to  believe  that  the  law  has  been 
violated,  and  that  proof  of  the  fact  can  be 
bad,  such  officers  shall  go  before  a  magis- 
trate, and  make  Information  of  the  same, 
and  of  the  person  so  violating  the  law."  It 
Is  sufficient  to  say,  in  answer  to  this  conten- 
tion, that  the  original  action  was  not  insti- 
tuted by  the  sheriff  under  the  provisions  of 
the  statute  quoted.  It  was  a  dvll  suit, 
brought  by  the  state,  through  the  county  at- 
torney, to  secure  a  writ  of  injunction;  and 
the  sheriff  had  no  other  connection  with  It 
than  to  serve  the  papers  as  he  would  In  any 
other  action.  The  statute  does  not  make 
him  the  general  agent  of  the  state  In  such 
matters.  He  is  a  special  agent  when  acting 
under  this  statute,  and  is  limited  in  author- 
ity. In  the  case  of  Fries  v.  Porch,  40  Iowa, 
351,  in  construing  this  statute  with  refer- 
ence to  the  power  and  authority  of  a  sheriff 
who  bad  seized  intoxicating  liquors  under 
and  by  virtue  of  a  search  warrant,  we  said: 
"He  [the  sheriff]  had  no  more  authority  to 
agree  that  plaintiff  might  take  judgment  for 
the  possession  of  the  liquors  than  he  would 
have  bad  to  consent  that  In  a  proceeding  of 
habeas  corpus  Judgment  might  be  entered 
for  the  discharge  of  the  prisoner."  Again, 
in  the  case  of  State  v.  Haskell,  20  Iowa,  27«, 
we  said.  In  construing  powers  of  public 
agents  in  general,  that  "such  an  officer  can- 
not bind  the  state  when  he  does  an  set  or 
makes  a  representation  which  is  not  within 
the  scope  of  his  autliority."  It  is  clear  that 
the  state  never  authorised,  either  expressly 


or  by  Implication,  the  statements  made  by 
the  sheriff  or  the  deputy  in  this  case.  And 
if  this  be  true,  it  follows  that  the  plaintiff 
had  no  right  to  rely  upon  them.  There  was 
no  fraud,  then,  practiced  by  the  succestful 
party  in  obtaining  the  Judgment  Was  there 
such  unavoidable  misfoitune  preventing  the 
plaintiff  from  defending  as  entitles  her  to  re- 
lief? We  think  this  question  Is  answered  by 
tbe  last  preceding  statement  tliat  the  plain- 
tiff had  no  right  to  rely  npoa  the  representa- 
tions of  the  officers.  If  it  was  a  misfortuao. 
It  was  not  unavoidable,  for  plaintiff  must 
have  known  that  she  had  no  right  to  rely  on 
the  statements  so  matle.  But  we  do  not 
think  there  was  such  a  misfortune  or  casual- 
ty—such a  calamity  or  mishap  or  unlucky 
accident— as  law  contemplates  when  it 
makes  misfortune  a  ground  for  vacating  a 
judgment.  The  cases  of  Teabont  v.  Boi>er, 
62  Iowa,  603,  17  N.  W.  90«,  and  Heathcote  ▼. 
Haskins,  74  Iowa,  666,  38  N.  W.  417,  are  in 
point  upon  this  proposition.  The  district 
court  correctly  sustained  the  defendant's  de- 
murrer, and  its  judgment  is  affirmed. 


BASTON  V.  DOOLITTLB  et  al. 
(Supreme  CouH  of  Iowa.     Dec.  12,  1896.) 

Taxation— Sals  or  L*ni>  roK  Taxes— Eqcitablb 
Ghoond  kou  Rkdbmi'tion — Skoliokncb. 
An  owner  of  land  who,  though  oSerins  to 
pay  the  taxes  thereon,  which  were  refused  by 
the  treasurer,  through  mistake,  on  the  ground 
that  they  had  been  previously  paid,  knew  of  tbe 
sale  of  the  land  for  noupaymeut  of  such  taxes 
before  the  expirotion  of  the  time  for  redemit- 
tion,  and  failed  to  redeem,  is  gnilty  of  neKli- 
goiice  which  will  defeat  his  recovery  in  an  ac- 
tion in  equity,  brought  thereafter,  to  l>e  allow- 
ed to  redeem. 

Appeal  from  district  court,  Howard  couuty: 
W.  A.  Hoyt,  Judge. 

Action  to  quiet  title  and  redeem  from  a  tax 
sale  of  land.  Judgment  for  defendants,  and  tlie 
plaintiff  appealed. 

Barker  &  Upton,  for  a^iellant  H.  T.  R«ed. 
for  appellees. 

GRANGER,  3.  This  action  was  originally 
commenced  in  1876  to  quiet  tbe  title  to  40  acres 
of  land.  Since,  there  have  been  changes  as  to 
parties  and  the  subject-matter  so  that  it  now 
stands  as  an  action  to  permit  redemption  of. 
and  quiet  the  title  to,  the  S.  W.  ^  of  secUon 
5,  township  98,  range  13,  in  Howard  county, 
Iowa.  In  1870  this  land  was  sold  for  the  taxes 
of  1869.  The  petition  represents  that  In  1S70 
the  plaintiff,  who  then  owned  the  land,  applied 
to  tbe  treasurer  of  Howard  county  to  pay  Uie 
taxes  on  tbe  land  for  the  year  1869;  that  the 
treasurer  Informed  him  that  the  taxes  were  al- 
ready paid;  that  an  examination  of  the  ttocdcs 
showed  that  tbe  taxes  vrtsee  so  paid;  that  plain- 
tiff then  offered  to  pay  the  taxes,  which  the 
treasurer  refused;  that  thereafter  the  treasurer 
erased  the  credit  for  said  taxes  en  tiie  books  of 
his  office,  and,  in  October,  1870,  aoU 
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for  tbe  taxes  of  1869.  It  te  charged  that  the 
ale  of  tiie  land  In  quastlon,  with  other  lands, 
was  a  "ring  sale,"  or  a  sate  made  under  a 
combination  of  bidders  to  prerent  competition, 
and  hence  fraudulent.  It  further  appears, 
from  the  petition,  that  changes  have  been  mode 
In  the  ownership  of  the  tax-sale  Interest,  not 
important  to  be  noticed  here.  Tbe  answer 
puts  In  Issue  the  averments  of  the  petition,  ex- 
cept as  to  the  tax  sale  and  conveyance  of  the 
land  thereafter;  and  It  Is  alleged  tliat,  as  early 
aa  1871,  and  long  before  tbe  expiration  of  the 
period  of  redemption,  the  plaintiff  knew  the 
land  had  been  sold  for  the  tnxes  of  1889,  .^nd 
negligently  failed  to  redeem  tbe  same  from  said 
sale;  and  It  Is  said  that  be  is  now  estopped  to 
claim  any  right  or  title  in  said  land.  It  Is  un- 
doubtedly true  that  plaintiff  Intended,  and  at- 
tempted, to  pay  the  taxes.  In  1870,  for  tbe  year 
for  which  the  land  was  sold.  It  Is  quite  appar- 
ent tbat  the  reason  for  not  paying  them  was 
tbat,  by  some  mistake,  an  entry  had  been  made 
on  the  books  of  the  treasurer  showing  the  taxes 
paid  on  that  land  when  they  had  not  been  paid, 
which  led  to  tbe  refusal  of  the  treasurer  to  re- 
ceive the  taxes  from  the  plaintiff.  It  was  when 
the  mistake  was  discovered  that  tbe  treasurer 
erased  tbe  credit  and  sold  the  land  for  delin- 
quent taxes.  Up  to  this  point  tbe  equities  are 
strong  in  favor  of  tbe  plaintiff.  He  had  done 
all  tbat  be  conid  well  do,  and  the  fkult  was  not 
bis  that  the  taxes  were  not  paid.  However,  he 
knew  that  he  had  not  paid  tbe  taxes,  and  it 
was  morally  certain  that  the  credit  was  there 
by  some  mistake.  We  go  to  tbe  foU  extent  tbat 
the  plaintiff  can  well  ask  If  we  say  that,  so  long 
aa  the  credit  stood,  and  until  he  bad  notice  tbat 
it  no  longer  stood,  he  was  protected  from  fur- 
ther diligence  or  duty  In  the  matter.  That  the 
plaintiff  had  knowledge  that  tbe  land  had  been 
sold  for  taxeB  before  the  time  of  redemption 
expired  there  is  little  room  for  doubt.  In  fact. 
It  is  practically  confessed.  He  was  a  witness, 
and  said:  "Can't  tell,  now,  when  I  first  learn- 
ed that  the  land  was  sold  for  taxes.  I  knew  it 
In  1875.  Q.  Win  yon  testify  that  yon  did  not 
know  it  in  1871?  A.  No,  sir;  I  will  not.  I 
am  not  able  to  state,  now.  when  and  bow  I 
learned  that  this.  land  was  sold  for  taxes.  I 
have  dealt  in  Howard  connty  tax  lands  to  a 
considerable  extent,  and  was  in  Howard  coun- 
ty in  1869  and  1870  and  1871,  looking  after  my 
land  Interests  tbeie.  I  do  not  remember  that 
I  knew  this  land  was  sold  for  taxes  before 
the  redemption  expired,  but  I  take  It  for  grant- 
ed tbat  I  did."  Tbe  witness  takes  for  granted 
just  what  tbe  record  would  justify  the  court  hi 
finding,  as  a  conclusion  from  tbe  record,  that. 
In  the  nature  of  things,  he  bad  such  knowledge 
because  of  his  presence,  and  had  dealings  with 
tax  lands  in  tbe  county  during  the  years  of  the 
period  of  redemption,  and  tbe  pecnUar  facts  as 
to  this  land.  If  be  had  sndi  knowledge,  and 
failed  to  redeem,  what  is  tbe  rule  of  law  ap- 
pUeaUe?  We  do  not  understand  it  to  be  now 
ciaiified  tkat  there  should  be  a  decree  for  plaln- 
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tiff,  except  on  conditions  tbat  he  redeems.  The 
case  of  Harrison  v.  Owens,  57  Iowa,  314,  19 
N.  W.  674,  is  one  for  penni»ion  to  redeem  and 
have  the  title  quieted;  and  the  right  was  re- 
fused under  a  better  showing  as  to  diligence 
than  in  this  case,  for  In  tbat  case  there  was 
something  of  an  effort  to  redeem,  while  in  this 
there  was  none,  and  there  Is  no  excuse  offered. 
Tbe  issue  as  to  such  negligence  is  plainly  made, 
so  tbat  the  opportunity  was  given  to  excuse  the 
neglect,  if  it  could  be  done.  The  case  of  Play- 
ter  V.  Cochran,  S7  Iowa,  258,  is  also  in  point. 
It  involves  tbe  right  to  redeem  and  have  the.  ti- 
tle to  land  quieted  after  tbe  period  of  redemp- 
tion. In  that  case  the  landowner  supposed  be 
bad  paid  tbe  taxes,  and,  under  tbat  supposition, 
be  let  tbe  period  of  redemption  pass  without 
even  knowing  of  the  sole.  It  Is  said  in  the 
opinion  that  "omitting  to  perform  some  act 
which  tbe  law  enjoins  upon  a  party  is  usually 
termed  'negligence,'  against  the  consequences  of 
whicb  courts  of  equity  do  not  relieve  the  negli- 
gent party."  This  case  Is  clearly  within  that 
rule,  for  there  is  tbe  neglect,  with  knowledge 
of  the  fact  of  sale,  to  do  what  the  law  enjoined. 
.It  will  be  seen  tbat  Town  Co.  v.  Davis,  44 
Iowa,  622,  Fenton  v.  Way,  40  Iowa,  106,  and 
such  like  cases,  are  not  In  point.  This  case  is 
ruled  alone  on  tbe  neglect  of  tbe  party  asking 
relief.  In  those  cases  the  neglect  was  that  of 
the  olBcer. 

As  to  the  sale  being  fraudulent,  because  of  a 
combination  of  bidders,  we  think  the  evidence 
comes  short  of  showing  the  fact.  But  a  single 
witness  testlflea  to  tte  fact  of  a  combination, 
and  that  only  from  recollection  after  a  lapse  of 
about  22  years.  He  was  at  tbe  tax  sales  in 
the  connty  from  1868  to  1872,  and  there  Is  no 
claim  of  such  a  combination  at  all  of  them.  In 
fact,  at  a  part  of  the  sale  for  1870  there  was 
competition.  Others,  who'  were  at  these  sales 
from  1868  to  1872,  are  witnesses  in  the  case  for 
plaintiff,  but  do  not  give  evidence  on  that  point. 
Some  of  the  reasons  given  for  the  recollectloa 
of  tbe  witness  do  not  seem  to  be  sustained. 
While  it  is  not  to  be  said  that  the  witness  is 
mistaken,  it  should  be  said  that,  In  view  of  the 
burden  behig  with  the  plaintiff  to  show  the 
fraud,  tbe  evidence  of  it  is  too  uncertain.  The 
treasurer  of  tbe  county  at  the  time,  who  conduct- 
ed the  sale,  was  a  witness  for  plalntiCf;  and, 
while  be  knows  of  bidding  being  by  turns  at 
SDme  of  tbe  sales,  it  appears  tbat  it  was  not  so 
done  at  all  times,  and  he  cannot  fix  the  Novem- 
ber sale  of  1870  as  one  at  which  it  was  done. 
In  view  of  the  doubts  tn  this  respect,  tbe  fact 
Is  of  some  importance  that,  after  about  IS 
years  from-  the  commencement  of  this  suit,  and 
after  repeated  changes  of  tbe  petition,  tbe  fact 
as  to  the  fraud  la  first  pleaded.  It  is  not  pre- 
tended tbat  these  combinations  or  frauds  were 
secretly  carried  out,  bat,  on  the  other  hand, 
the  proceedings  were  open  and  notorious,  and 
most  have  been  so  known  as  not  to  be  in  any 
sense  concealed  frauds.    Tbe  judgment  ia  af- 
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ROBERTS  y.  MALLOY  et  al. 

(Supreme  Gonrt  of  Iowa.     Dec.  12,  1806.) 

RiFusAL  TO  Enter  a  Depaolt—Appeai.— Defect- 
ITS  Record. 

Under  Code,  (  8164,  which  provides  that 
an  appeal  may  be  taken  from  an  order  affecting 
a  substantial  right,  an  appeal  from  an  order  re- 
fusing to  enter  a  default  cannot  be  considered 
where  the  record  does  not  show  the  grounds  of 
the  court's  refusal. 

Appeal  from  superior  court  of  Keokuk; 
Henry  Banks,  Judge. 

This  l8  an  action  for  damages  arising  from 
the  sale  of  intoxicating^  liquors  to  one  Ed- 
ward E.  Robots,  a  son  of  plaintiff.  It  Is  al- 
leged that  said  sales  caused  said  Edward  E. 
Roberta  to  become  intoxicated,  by  reason  of 
which  he  was  run  over  and  killed.  The  peti- 
tion contains  other  necessary  allegations. 
Plaintiff,  on  September  4,  1894,  demanded  a 
default  against  the  defendants,  which  was  re- 
fused. Plaintiff  excepted  to  said  ruling,  and 
appeals.    Dismissed. 

J.  F.  Smith,  for  appellant  James  0.  Davis, 
B.  A.  Dcdan,  A.  L.  Parsons,  and  R.  M.  Mar- 
shall, for  appdiees. 

KINNB,  J.  The  abstract  sets  forth  an  orig- 
inal notice,  wUch  contains  the  following  as 
a  part  of  the  title:  "State  of  Iowa,  Lee  Coun- 
ty—ss.:  In  the  Superior  Court  of  Keokuk, 
Lee  County,  Iowa,  September  Term,  1894." 
The  body  of  the  notice  is  to  the  effect  that 
there  was  a  petition  on  file  "in  the  clerk's  of- 
fice of  the  superior  court  aforesaid  at  Keo- 
kuk, •  •  •  and  unless  you  appear  thereto 
and  defend  on  or  before  noon  of  the  next  reg- 
ular September  term  of  said  court,  to  be  be- 
gun and  holden  at  Keokuk  *  •  *  on  the 
3d  day  of  September,  A.  D.  189-,"  etc.  Ex- 
cept as  to  the  time  of  appearance,  the  notice 
Is  in  all  respects  full  and  complete.  On  the 
regular  default  day  the  plaintiff  demanded 
a  default,  whereupon  defendants'  attorneys 
appeared  as  amid  curite,  and  filed  objec- 
tions to  a  default.  The  court  took  the  mat- 
ter under  ad/lsement,  and  thereafter  refus- 
ed a  default.  In  view  of  the  condition  of 
this  record,  we  think  no  appeal  lies  from 
the  order  refusing  to  enter  a  default.  The 
record  fails  to  show  the  ground  of  the  court's 
refusaL  It  does  not  show  that  an  answer 
was  not  on  flic.  For  aught  that  appears, 
the  court  may  have  required  the  attorneys 
who  appeared  as  amid  curise  to  file  an 
answer.  He  merely  stood  upon  the  court's 
refusal  to  enter  a  default,  whldt  action  of 
the  court  may  have  caused  a  continuance 
of  the  case,  but  It  does  not  appear  that  any 
substantial  right  was  determined  by  the 
court's  ruling.  The  order,  not  appearing  to 
be  one  affecting  a  substantial  right,  or  one 
which,  in  effect,  determined  the  action,  or 
one  involving  the  merits  of  the  case,  cannot 
be  appealed  from.  Code,  {  3164;  2  Am.  & 
Bug.  Enc.  PI.  &  Prac.  p.  105.    The  defect  in 


the  record  belpg  Jurisdictional,  we  cannot 
consider  the  question  of  the  sufficiency  of  ibe 
notice.    Dismissed. 


HUSTON  V.  STATE  INS.  CO. 
(Supreme  Court  of  Iowa.     Dec.  12,  lii96.) 

lUSCBASCE  —  HOUSEHOLII  FURNlTUllE  —  WhaT  Ix- 
CLUOED — IXSTRCOTIOXS— MiSSTATKMENT  op  FaCT 
BT  ASSCRBD  —  No  FkAUI)  —  VaLOE  —  FhESCMP- 
TIOS. 

1.  In  an  insurance  policy,  the  term  "house- 
hold furniture,  useful  and  ornamental,"  with 
the  added  term  "family  stores,"  includes  books 
and  frames,  writing  materials,  child's  swing, 
and  child's  walker. 

2.  An  instruction,  which,  in  briefly  snnuning 
up  the  facts,  plaintiff  must  have  established  in 
order  to  recover  a  loss  under  a  fire  instiranco 
pohcy,  fails  to  require  that  the  fire  must  hare 
been  "without  his  fault,"  is  not  erroneous 
where  this  requirement  has  been  stated  in  a 
preceding  instruction,  and  there  is  no  reqnciit 
to  have  the  objectionable  instruction  made 
clearer. 

3.  Under  a  provision  of  an  insurance  policy 
which  requires  the  assured  to  submit  to  an  ex- 
amination  under   oath,   misstatements   of    fact 

,  made  by  him  on  the  examination  after  a  loss 
do  not  avoid  the  policy,  unless  the  insured  knew 
them  to  be  false,  and  made  them  with  a  fraud- 
ulent intent. 

4.  Where  an  insurance  policy,  by  its  tenn«. 
covers  household  furniture  and  musical  iusiru- 
ments  in  a  certain  house,  and  contains  no  liui- 
itation  as  to  ownership  which  would  invaiidatf 
a  claim  for  a  piano  owned  by  the  wife  of  tlie  as- 
sured, a  claim  by  the  assured  for  its  loss  is  no 
fraud  on  the  insurer,  though  there  mny  bare 
been  a  misstatement  as  to  the  ownership. 

5.  Where  a  witness  testified  tliat  a  table  was 
worth  $12  at  the  time  of  its  loss,  it  will  be  pre- 
sumed that  the  market  value  at  that  time  was 
meant,  where  the  instructions  fixed  the  meas- 
ure of  recovery  at  the  reasonable  market  value 
of  the  property. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  F.  R.  Gaynor,  Judge. 

Action  on  a  policy  of  fire  Insurance.  Judg- 
ment for  plaintiff,  and  the  defendant  appeal- 
ed.    Affirmed. 

Lynn,  Sullivan  &  Foley,  for  appellant.  Saw- 
yer &  Van  Wagenen,  for  appellee. 

GRANGER,  J.  1.  The  defendant  company 
Issued  to  the  plaintiff  Its  policy  against  loss 
by  fire  on  certain  personal  property  In  a  bouse 
in  Sioux  City.  In  April,  1894,  a  fire  destroyed 
and  damaged  said  property,  to  recover  for 
which  this  action  Is  brought.  There  Is  a  com- 
plaint that  the  court  permitted  evidence  to 
prove  the  loss  of  such  articles  as  books  and 
games,  writing  material,  penholders,  ink- 
stand, child's  swing,  and  child's  walker.  The 
following  is  the  provision  of  the  policy  speci- 
fying the  property  Insured:  "$1,500  on  house- 
hold furniture,  useful  and  ornamental,  family 
wearing  apparel,  sewing  machines,  Bilver  and 
plated  ware,  watches  and  Jewelry,  pictnrws, 
paintings,  engravings,  photographs,  mirrors, 
and  their  frames  (at  not  exceeding  cost),  statu- 
ary and  casts,  ornaments,  and  other  articles 
of  virtu,  musical  instruments,  printed  books, 
bound  and  sheet  music,  trunks  and  traveling 
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bags,  fnel,  family  stores,  fishing  tackle,  and 
flrearma,  all  contained  In  the  two-stoiy  frame 
dwelling  situate  at  and  known  as  No.  3021 
Nebraska  Street,  Sioux  City,  Iowa."  It  seems 
to  ua  that  the  articles  are  Included  in  the 
twms  used  in  the  policy,  "household  furni- 
ture, usefal  and  ornamental,"  would  embrace 
much  of  It.  The  term  "househcAd,"  as  a  quali- 
fier. Is  defined:  "Bdonglng  to  the  house  and 
family;  domestic,  as  household  furniture." 
That  term,  with  the  term  "family  stores," 
clearly  comprehend  such  artldes  as  may  not 
be  Included  elsewhere.  It  Is  the  evident  in- 
tention in  such  policies,  by  the  use  of  such 
terms,  to  embrace  what  is  kept  in  the  fam- 
ily for  use  In  the  way  of  the  articles  object- 
ed to. 

2.  There  is  a  complaint  as  to  the  sixth  in- 
struction of  the  court,  wherein  It  told  the  Jury 
that  to  entitle  plaintiff  to  recover  he  must  es- 
tablish that  the  property,  or  some  portion, 
was  destroyed  by  fire  on  or  about  April  17, 
18&4.  It  is  said  the  instruction  omits  to  state 
that  the  fire  was  without  fault  of  plaintiff,  and 
it  Is  said  that  fact  is  nowhere  expressed  in 
the  instructions.  In  the  preceding  instruction 
the  Jury  is  told  that,  to  entiae  plaintiff  to  re- 
cover, be  must  establish  the  material  allepi- 
tlooB  of  his  petition.  And  preceding  that  the 
court  specified  the  allegations,  including  the 
fact  of  the  fire  occurring  "without  his  fault" 
It  seems  to  have  been  the  purixiee  of  the  sixth 
instruction  to.  In  a  brief  way,  enumerate  th<> 
facts  to  be  established;  and  the  words  "with- 
out his  fault"  being  used  to  show  the  manner 
of  the  loss  or  of  the  fire  occurring  is  not  an 
Independent  fact.  And,  with  what  had  been 
said  before  in  the  instructions,  we  think  the 
Jury  could  not  have  failed  to  know  that  the 
Are  must  have  been  without  the  fault  of  the 
plalntifT.  Such  a  fact  would  almost  naturally 
be  understood.  No  clearer  Instruction  was 
asked,  and  there  was  no  error. 

3.  A  provision  of  the  policy  required  that, 
If  there  was  a  loss  under  the  policy,  the  plain- 
tiff should  submit  to  an  examination  under 
oath,  which  he  did;  and  it  is  claimed  that  he 
made  statements  that  were  false,  and  that 
such  statements  avoided  the  policy.  The  court 
instructed  that,  for  such  statements  to  render 
the  policy  vdid,  they  must  have  been  made  In- 
tentionally, knowing  them  to  be  false;  that 
there  must  have  been  an  intent  to  defraud. 
This  Is  thought  to  be  an  error.  It  is  said  the 
company  had  the  right  to  the  truth  about 
every  matter  that  was  material.  It  Is  cer- 
tainly true  that  the  company  had  a  right  to 
the  truth,  as  fkr  as  the  assured  was  able  to 
give  it;  bat  there  Is  no  provision  of  the  con- 
tract that  subjects  him  to  such  a  forfeiture 
as  is  claimed  for  an  unintentional  misstate- 
ment of  fact.  See  Krb  v.  Insurance  Go.  (Iowa) 
67  N.  W.  683.  The  following  anthorltles,  cit- 
ed by  appellee,  support  the  rule  adopted  by 
the  court.  Claflln  v.  Insurance  Co.,  110  U.  8. 
SI,  3  Sup.  Ct  507;  Insurance  Co.  v.  Snmmer- 
aeld  (Miss.)  13  South.  253;   Insurance  Co.  r. 


Starr  (Tex.  Sup.)  12  S.  W.  45;  Insurance  Co.  v. 
Vaughan  (Va.)  14  S.  B.  754;  Wood,  Fire  Ins. 
(Ed.  1878)  i  429.  It  Is  thought  that  Siltz  ▼. 
Insurance  Co.,  71  Iowa,  710,  29  N.  W.  005, 
aids  appellant's  view,  but  It  does  not.  The 
policy  in  that  case  guarded  the  company 
against  frauds  or  attempts  to  defraud,  and 
imptk-tance  seems  to  be  attached  to  the  mere 
attempt  at  fraud.  But  the  meaning  of  fraud 
Is  lost  sight  of.  It  is  an  Intentional  wrong, 
and  not  a  mere  mistaike.  We  are  not  cited  to 
an  authority  holding  to  the  rule  of  appellant's 
contention. 

Appellant  refers  in  argument  to  some  par- 
ticulars of  misstatement  In  the  examination. 
Plaintiff  stated  that  In  the  house  were  some 
small  oil  paintings,  costing  six  dollars,  pur- 
chased of  Mrs.  Wilson.  Mrs.  Wilson  states:  "I 
never  what  you  would  call  sold  him  any  pic- 
tures at  .any  time.  I  gave  his  wife  eleven  paint- 
ing lessons,— If  I  remember  right,  at  50  cen& 
a  lesson,— and  she  painted  some  on  oil  paint- 
ings, and  I  painted  the  rest  of  the  pictures, 
and  Mrs.  Huston  got  the  pictures.  That  is  all 
the  deal  I  ever  had  with  D.  B.  Huston  or  his 
wife  about  oil  paintings."  There  are  other 
statements,  made  by  the  plaintiff  on  the  ex- 
amination, that  are  contradicted  by  other  evi- 
dence, but  nothing  to  warrant  us  in  saying* 
that  the  Jury  did  not  properly  determine  the 
facts  as  to  the  statements  being  fraudulent 
under  the  instructions.  It  does  not  appear 
that  the  misstatement  was  Intentional,  if  It 
was  such;  nor  does  it  seem  that  the  fact  In 
dispute  Is  material.  Much  importance  is  at- 
tached to  the  fact  that  plaintiff  stated  on  his 
examination  that  he  bought  a  square  piano  for 
$500  of  Vose  &  Sons,  when  by  other  evidence 
it  is  made  to  appear  that  the  piano  was  given 
to  his  wife  by  her  father.  There  Is  no  con- 
flict as  to  the  piano  being  there,  or  the  loss; 
but  it  is  as  to  whether  he  or  his  wife  owned 
It,  and  who  bought  it.  There  could  be  no 
fraud  on  defendant  as  to  either  fact.  The  pol- 
icy covered,  by  its  terms,  household  furniture, 
musical  Instruments,  etc.,  in  a  certain  house, 
and  was  as  applicable  to  such  an  article  be- 
longing to  the  wife  as  to  him.  We  do  not 
find  In  tlie  policy  a  limitation  as  to  ownep- 
ship  ttiat  would  obviate  the  claim  for  such- 
an  article  owned  by  the  wife.  The  Jury 
might  well  find  that  in  the  statements  there 
was  no  purpose  to  defraud,  even  If  incorrect 
as  to  certain  particulars. 

Appellant  argues  some  15  assignments  to- 
gether, in  which  it  is  claimed  that  there  was 
error  as  to  the  admission  of  evidence,  and  par- 
ticularly as  to  the  value  of  certain  articles;  as 
that  a  table  was  wwth  $12.  It  la  said  he 
should  have  been  required  to  state  the  market 
value  at  the  time  of  the  loss.  That  Is  pre- 
sumably what  is  meant  A  cross-examiontlon 
would  disclose  Just  what  was  intended  if 
doubts  existed.  The  Instructions  fixed  the 
mMsure  of  recovery  at  the  reasonable  market 
value  of  the  property.  There  Is  no  error  In 
the  record,  and  the  Judgment  la  affirmed. 
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CREAMERY    PACKAGE    MANTTP'G    CO. 

T.  UNION  BANK  OF  WILTON. 

(Supreme  Court  of  Iowa.    Dec.  12,  1896.) 

Rkplevin  —  PLiADiiia  AND  Pkoof  —  Rbtibw  ok 

APPEAI.— COSPLICTISO  Etiobscb. 

1.  A  petition  in  replevin  alleged  tliat  a  sepa- 
rator sold  bT  plaintiff  under  a  contract  where- 
by the  purchaser  was  to  hold  the  same  or  its 
proceeds  in  trust  for  plaintiff,  subject  to  his 
order,  was  claimed  by  defendant  under  a  chat- 
tel mortgaj^  from  the  purchaser,  and  that  de- 
fendant did  not  own  the  property;  but  there 
was  no  allegation  as  to  Talue,  or  that  plaiutifE 
had  demanded  or  was  entitled  to  possession 
of  the  property,  and  no  attack  was  made  therein 
on  the  yalidity  of  defendant's  mortgage.  Hi^, 
that  the  claim  that  defendant  took  the  mortgage 
with  actual  notice  of  plaintiff's  contract,  and 
that  the  description  of  the  property  was  insert- 
ed after  the  mortga«;e  was  fully  executed  and 
acknowledged,   was  not  in  issue. 

2.  A  finding  of  the  trial  court  on  -conflicting 
evidence  will  not  be  reviewed. 

Appeal  from  district  court,  Muscatine  coun- 
ty; W.  F.  Brannan,  Judge. 

This  is  an  action  of  replevin  for  tbe  pos- 
seiBion  of  a  cream  separator.  Plaintiff's 
claim  is  based  upon  a  written  contract  or 
order  for  the  sale  of  the  separator,  in  which 
is  found  the  following  provision:  "All  goods 
and  the  proceeds  of  sales  of  goods  received 
under  tbls  contract,  whether  the  goods  are 
in  notes,  cash,  or  book  accounts,  we  agree  to 
hold  the  same  as  collateral  security  In  trust, 
and  for  the  benefit  of,  and  subject  to  the  or- 
der of,  the  Creamery  Package  Manufacturing 
Co.,  until  we  have  paid  in  full  cash  all  our 
obligations  due  said  Creamery  Package  Man- 
ufacturing Co."  Defendant  claimed  the  sep- 
arator by  virtue  of  a  chattel  mortgage  on  it. 
Plaintiff  argues  that  defendant  took  its  mort- 
gage with  actual  notice  of  the  plaintiff's  in- 
terest in  the  property,  and  that  the  de- 
scription of  the  separator  was  in  fact  Inserted 
in  def^idant's  mortgage  after  it  had  been 
fully  executed  and  acknowledged.  Trial  was 
had  to  the  court,  and  a  Judgment  entered 
tot  the  defendant,  from  which  this  appeal 
is  taken.    Afflrmed. 

Ricbman  &  Bark,  for  appellant  B.  M. 
Detwiler,  for  appellee. 

KINNB,  J.  1.  The  petition  of  plaintiff  does 
not  allege  that  It  was  entitled  to  immediate 
possession  of  the  property.  It  does  not  state 
the  extent  or  character  of  plaintiff's  interest 
therein,  but  leaves  the  court  to  ascertain 
the  same  from  the  terms  of  the  order,  which 
K  is  said  creates  and  evidences  Its  interest 
It  Is  not  alleged  in  terms  that  the  defendant's 
possession  of  the  separator  was  wrongful. 
No  demand  for  the  possession  of  the  property 
is  alleged  to  have  been  made.  No  Issue  is 
tendered  as  to  its  value.  The  defendant's 
mortgage  Is  admitted  and  not  avoided,  but  It 
Is  said  that  Kelly  did  not  own  the  property 
and  hence  could  not  mortgage  it  In  view  of 
this  condition  of  the  petition  we  are  not  called 
upon  to  consider  many  questions  argued  by 
the  appellant   In  the  pleadings  no  attack  Is 


made  upon  the  validity  or  efllcacy  of  defend- 
ant's mortgage.  No  issue  is  made  that  de- 
fendant took  its  mortgage  with  notice  of 
idalnttfTs  claim  upon  tbe  property.  Nor  Is 
tlie  fact  tliat  the  description  of  this  separator 
was  inserted  in  the  mortgage  after  Its  full 
execution  pleaded.  As  we  look  at  tbe  plead- 
ings, no  question  of  notice  or  forgery  is  in 
Issue.  Even  If  such  facts  were  properly  in 
issue,  the  evidence  Is  conflicting,  and  we 
should  not  be  authorized  to  set  aside  tbe  find- 
ing of  the  district  court,  wiileh  stands  as 
the  verdict  of  a  Jury.  It  must  not  be  ex- 
pected that  we  wiU  enter  into  the  consldera- 
Uoa  of  questions  argrued  whJLch  are  not  In  Is- 
sue. The  Judgment  bdow  wad  correct,  and 
it  Is  affirmed. 


O'CONNOR  V.  O'CONNOR  et  at 

(Sapreme  Court  of  Iowa.    Dec.  12.  189&) 

Debd— Wbat  Constitutbs  Dblivbbt— EsrnppBi. 

1.  Plaintiff  execwted  a  deed  to  his  children, 
leaving  it  with  the  justice  who  took  the  ac- 
knowledgment The  deed  was  sent  to  the  re- 
corder by  the  jastlce,  but  was  recalled  by  the 
plaintiff  before  it  was  recorded.  The  grantees 
had  no  knowledge  of  the  existence  oif  the  deed 
until  about  a  year  later,  when  plaintifTs  wife, 
witliout  his  knowledge  or  authority,  gave  It 
to  one  of  the  grantees,  who  had  it  recorded. 
Held,  that  there  was  no  delivery  of  the  deed 
by  the  grantor  sufficient  to  render  it  operative. 

2.  The  fact  that  the  grantor,  after  the  deed 
yruB  recorded,  took  no  steps  to  cancel  it  for 
nearly  four  years,  and  during  that  time  at 
several  times  stated  he  had  no  property,  did 
not  estop  him  to  maintain  an  action  for  cancel- 
lation. 

Appeal  from  district  court,  Jadisoo  county; 
A.  J.  House,  Judge. 

Action  in  equity  to  set  aside  an  alleged  con- 
vegrance  ot  real  estate,  and  to  quiet  in  idain- 
tlff  tbe  title  to  the  propert;;  described  In  the 
conveyance.  There  was  a  bearing  on  the 
merits,  and  a  decree  In  favor  of  the  defendants 
Adella  O'CJonnor,  Fergus  O'Couoor,  and  Mary 
O'Connor.    The  plaintiff  appeals.     Reversed. 

W.  0.  Gregory  and  Ia  A.  Ellis,  for  appe- 
lant J.  C.  Longuevllle  and  I«vl  Keck,  for 
app^Ieea 

ROBINSON,  J.  The  plaiotiff  claims  to  b« 
the  owner  In  fee  stmidc  o(  a  farm  ka  Jackaoo 
county,  which  Includes  about  344  acres  of 
land.  On  the  Sitk  day  of  Novesober.  1888, 
he  signed  and  acknowledged  an  Instnuoent  In 
writing,  whlcb  inuported  to  convey  the  land 
te  Bridget  O'Connm*,  tb*  wife  of  the  idaintiff, 
and  to  his  sons,  0.  J.  O'Connor,  Charles  T. 
O'Connor,  and  Frank  P.  O'Ooanor.  In  consid- 
eration of  love  aad  affecUon  and  one  dollar  In 
hand  paid.  The  Instrument  was  recorded  on 
the  7th  day  of  July,  189iX.  Hie  plaintiff  adr 
mits  that  he  signed  and  adfcaowledged  the  bi- 
Bti-ument,  but  avera  thajt  ha  did  ao  when  be 
was  temporarily  Insane,  and  that  the  iastra- 
ment  was  never  ddlvo^  taut  that  It  was 
wrongfully  taken  from  his  poasessioa  by  his 
wife,   and   recorded   without   bis   knowlodge 
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or  consent  The  plaintiff  has  been  married 
twice,— the  last  time  neazly  M  yaazB  ago  to 
tlie  defendant  Bridget  OXIoBBor.  By  Ills  fint 
-wife  Iw  bad  tturee  children,  all  of  whom  u« 
llTlng.  By  his  secoDd  wife  he  had  tliree  aooa 
and  three  daughters,  who  were  living  when 
tbe  deed  waa  executed.  Those  three  sons 
-were  named  as  grantees  In  the  deed.  O.  J. 
O'Connor,  one  of  tbe  sons  named  aa  grantee,  is 
now  dead.  He  left  a  widow,  Adelia,  and  two 
cbildren,  Fergus  and  Mary  O'Connor.  These 
three,  the  admin isbator  of  C.  I.  O'Connor's 
estate,  and  tbe  three  BnrylTing  giantees  are 
noade  paitit.8  defcMlant  Bat  titae  widow  aad 
children  of  tlie  deceased  grantee  are  tbe  oaiy 
ones  who  contest  the  claim  t>t  the  plaintiff. 
The  district  conrt  found  and  adjudged  that 
the  title  to  an  undivided  oae-foorth  of  tte 
land  In  controveisy  was  vested  in  them,  and 
dismissed  tbe  petition  of  tbe  plaintiff.  Tbe 
claim  of  die  plaintiff  that  he  was  not  of  sonnd 
mind  when  he  executed  the  conveyance  is  mot 
goBtained  by  the  evidence,  font  it  appears  tbat 
at  tbe  time  of  Its  esecntlon  he  was  bavlng 
sonte  domestic  trouMe  in  regard  to  his  prop- 
erty. O.  T.  O'Connor,  or  "Chris,"  as  be  la 
called,  wished  his  flatfaer  to  help  bim  to  a 
farm,  and  hla  motber  }eined  him  in  trying  to 
Infloence  Us  father  to  aid  him;  bot  tbe  Ca- 
ther  refused,  and  bis  refusal  seems  to  have 
caused  111  feeling,  dirts  left  home,  and  while 
he  waa  away  the  father  applied  to  a  Justice 
of  tbe  peace,  who  lived  three  miles  distant, 
to  draw  the  deed.  After  it  was  signed  aiai 
acknowledged.  It  was  left  with  the  justice. 
The  plaintiff  claims  tbat  no  directions  were 
^ven  to  tbe  jnstice  in  regard  to  tbe  disposi- 
tion of  the  deed,  but  it  is  probable  that  lie  was 
told  to  send  tt  to  the  county  leoorder,  to  be  re- 
corded, for  be  at  onoe  forwarded  it  to  the  re- 
corder's office.  The  deed  was  drawn  on  a 
Saturday.  After  the  plaintiff  returned  home 
on  tbe  day  it  was  drawn,  he  toM  his  wife 
something  ot  wbat  be  had  done,  and  she  ob- 
jected to  it  On  tbe  next  day  the  parish 
priest  was  consulted,  and  appears  to  have 
disapproved  the  making  of  the  deed.  As  a 
result  of  these  conferences,  the  priest  wrote 
a  note  to  tbe  recorder,  which  was  signed  by 
the  plaintiff,  and  appears  to  have  been  a  re- 
quest to  return  the  deed.  On  the  same  day  a 
son  of  tbe  plaintiff  was  sent  to  the  recorder's 
office  for  the  deed.  He  went  a  part  of  the 
way  on  Sunday,  and  arrived  at  tbe  recorder's 
office  on  Monday  morning,  after  the  deed  bad 
been  received  by  the  recorder,  but  before  the 
envelope  in  which  it  was  sent  bad  been 
opened.  Tl»  recorder  refused  to  deliver  tbe 
deed  to  tbe  son,  but  did  not  then  record  it, 
and  a  few  weeks  later  gave  it  to  the  plaintiff. 
JBe  carried  It  to  his  home,  and  placed  it  with 
other  papers  in  bis  possession.  More  than  a 
year  after  that  was  done,  and  during  his  ab- 
sence In  Dubaque,  tbe  wife  took  the  deed  from 
tbe  receptacle  In  which  he  bad  placed  it  and 
gave  11  to  Ohris,  who  took  it  to  the  county 
recorder,  and  had  it  recorded.  That  the  deed 
was  recalled  from  tbe  recorder's  office  when 


tt  was  sent  there  by  tbe  justice  before  it  waa 
recorded  is  shown  beyend  question,  and  ts  not 
disputed.  Bnt  It  Is  contended  by  the  appel- 
lees tbat  living  tbe  deed  with  tbe  justice 
for  tbe  pinrpose  of  having  it  forwarded  for 
record  was  a  sufficient  delivery  to  the  gran- 
tees, and  effectual  to  transfer  the  title  to  them. 
But  whether  tbat  was  true  depends  upon  tbe 
facts  In  the  case.  Tbe  deed  was  not  left  with 
tbe  justice  pursuant  to  any  agreement  with 
the  grantees,  nor  does  the  evidence  show  that 
it  was  executed  to  carry  into  effect  any  agree- 
ment with  them.  What  tbe  plaintiff  did  was 
wholly  vcluntary.  He  denies  tbat  be  autbor- 
lEed  tbe  jnstice  to  forward  the  deed  for  rec- 
ord and  Insists  that  It  was  left  with  htm  to  be 
called  for  at  a  later  time.  The  Justice  is  dead, 
and  tbe  plaintiff  is  the  only  one  who  knows 
what  instmctlons  were  given  to  bim.  But 
tjte  drcumstantlal  evidence  strongly  favors 
the  theory  tbat  the  Justice  only  obeyed  In- 
structions. It  Is  wdl  settled  tbat  a  deed,  to 
be  effectual  to  convey  title,  must  be  delivered, 
and  that  acceptance  by  the  grantee  is  essen- 
tial to  a  completed  delivery.  Day  t.  Griffith, 
15  Iowa,  104.  Tbe  filing  of  a  deed  for  rec- 
ord, unless  done  in  pursuance  of  a  previous 
agreement,  is  not  usually  effective  to  transfer 
title.  Deere  v.  Nelson,  73  Iowa,  187,  34  N. 
W.  809;  Cobb  v.  Chase,  54  Iowa,  253,  6  N.  W. 
300;  Moody  v.  Dryden,  72  Iowa,  461,  34  N. 
W.  210.  See,  also,  Richardson  v.  Grays,  85 
Iowa.  152,  62  N.  W.  10.  None  of  the  grantees 
in  this  case  ratified  tbe  sending  of  tbe  deed 
to  the  recorder's  office  as  a  delivery  to  them, 
and  Chris  did  not  know  anything  of  what 
had  been  done  until  after  the  father  had  de- 
cided not  to  have  the  deed  recorded.  The 
most  that  can  be  said  In  favor  of  the  claim 
of  the  appellee  Is  that  the  plaintiff  intended 
a  delivery  of  the  deed,  but  that,  before  it 
was  accomplished,  he  changed  his  mind. 
There  was  nothing  In  the  transaction  whlcii 
prevented  his  doing  so.  The  cases  of  Rob- 
Inson  V.  Gould,  26  Iowa,  89;  Cecil  v.  Beaver, 
28  Iowa,  246;  Hinson  v.  Bailey,  73  Iowa,  544, 
35  N.  W.  626;  and  Hoffman's  Estate  v.  Hoff- 
man, 81  Iowa,  294,  46  N.  W.  1106,— relied 
upon  by  the  appellees,  are  unlike  this  case  in 
controlling  facts.  There  can  be  no  doubt 
that  there  was  no  delivery  of  the  deed  when  It 
was  made,  and  tbat  It  was  obtained  and  re- 
corded by  Chris  wrongfully.  The  plaintiff 
did  not  take  any  steps  to  cancel  the  deed  un- 
til nearly  four  years  after  it  was  recorded, 
and  at  different  times  made  stotements  to 
members  of  the  board  of  equalization  and  oth- 
ers to  the  effect  that  he  bad  no  interest  in  the 
property.  But  he  was  over  70  years  of  age, 
and  illiterate.  His  conduct  and  statemeuis 
are  no  doubt  due  in  part  to  those  facts  and 
in  part  to  tbe  relationship  be  bore  to  all  par- 
ties In  Interest  There  was  nothing  of  a  con- 
tractual nature  in  what  be  said  or  failed  to 
do,  and  nothing  which  should  have  the  effect 
of  an  estoppel  Is  either  pleaded  or  shown.  It 
appears,  however,  that  aftv  the  deed  was 
made  Chris  took  possession  of  a  part  of  the 


-678 


69  NORTHWESTERN  REPORTER. 


(lown. 


Und  which  contained  9i^  acres,  and  erected 
a  dwelling  house  and  stable  thereon,  and 
otherwise  Improved  It,  and  paid  taxes  thereon 
for  the  years  1890  and  1881.  It  is  said  this 
was  done  under  an  agreement  between  the 
.plaintiff,  his  wife,  and  Chris.  The  claim  is 
not  sustained  by  the  evidence.  Whether  the 
appellees  are  entitled  to  recover  for  the  Im- 
provements made  and  taxes  paid  by  Chris  we 
do  not  decide,  tar  the  reason  that  but  little 
attention  has  been  paid  in  argument  to  that 
branch  of  the  case;  and  as  it  does  not  appear 
to  have  been  considered  by  the  trial  court, 
and  since  the  conclusion  we  reach  in  regard 
to  the  instrument  \a  controversy  requires  a 
reversal,  the  cause  will  be  remanded  for  a 
decree  in  harmony  with  this  opinion,  and  with 
leave  to  the  widow  and  heirs  of  C.  J.  O'Con- 
nor to  estaUiadi,  If  they  can,  a  valid  claim  for 
Improvements  made  and  taxes  paid  by  him. 
.Reversed. 


ALBORN  V.  ALBORN  et  nl. 
■{Supreme  Court  of  Iowa.    Dec.  12,  1896.) 
Replevin— EviDBXOB. 
In  replevin  by  a  father  to  recover  proper- 
ty attached  in  an  action  by  his  daughter-in- 
law  against  her  husband  for  Bui>port,  all  the 
issues  raised  being  on  the  question  of  piain- 
tiffs  ownership,  it  was  reversible  error  to  ad- 
mit in  evidence  for  defendant  the  petition  in 
her  action  for  support,  alleging  neglect  and  ill 
treatment   by   her  husband,   her   poverty,   and 
lier  husband's  failure  to  support  her. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Henderson,  Judge. 

Action  for  the  recovery  of  specific  personal 
l)roperty.  Verdict  and  judgment  for  defend- 
■uat,  and  the  plaintiff  appealed.    Reyersed. 

White  &  Clarke  and  H.  A.  Hoyt,  for  appel- 
lant. Edmund  Nichols  and  W.  W.  CardeU, 
for  appellee. 

GRANGER,  J.  The  property  In  contro- 
versy is  a  horse,  a  lumber  wagon,  harness, 
buggy,  and  500  bushels  of  corn.  The  prop- 
erty was  taken  by  the  defendant  sherllT  on 
-a  writ  of  attachment  in  a  suit  by  the  de- 
fendant Barbara  Albom,  for  her  separate 
support,  against  her  husband,  Henry  Albom, 
-Jr.,  a  son  of  the  plaintiff  in  this  case.  The 
plalntifTa  ownership  of  the  property  is  made 
to  depend  on  the  facts  that  he  raised  the 
■oorn  on  his  farm,  and  that  he  purchased  the 
other  property  from  bis  son  Henry  Albom, 
Jr.,  January  15,  18i>4.  The  answer  puts  In 
issue  the  fact  as  to  the  plaintiff's  ownership 
■of  the  property,  and  charges  that  any  sale 
thereof  between  plaintiff  and  his  son  Henry 
was  fraudulent,  and  done  In  pursuance  of  a 
■conspiracy  to  place  the  property  beyond  the 
reach  of  Barbara  Alborn,  and  that  there 
was  no  change  of  possession  of  said  prop- 
■erty  In  pursuance  of  the  sale,  and  that  de- 
fendants had  no  notice  of  such  sale.  The 
verdict  was  for  defendants  for  all  the  prop- 
erty. 


Under  the  pleadings,  the  Issues  for  trial 
were:  First  As  to  the  ownership  of  the 
plaintiff,  because  he  raised  the  com  aud 
bought  the  other  property.  Second.  Was 
there  such  a  change  of  possession  that  tlie 
sale,  If  made,  was  valid?  Third.  Was  there 
fraud  such  as  to  defeat  the  sale?  The  in- 
structions placed  the  burden  on  the  plaintiff 
to  establish  the  averments  of  the  petition. 
On  the  trial  the  defendants  offered  in  evi- 
dence the  petition  in  the  case  of  Barbara 
Alborn  against  Henry  Albom,  Jr.;  and, 
against  objections  that  it  was  Immaterial 
and  Irrelevant,  it  was  admitted.  We  do  not 
see  the  materiality  or  relevancy  of  such  evi- 
dence. The  petition  recited  facts  as  to  treat- 
ment of  Barbara  Albom  by  her  husband, 
showing  neglect,  poverty,  sickness,  the  birth 
of  her  child,  and  that  she  was  compelled  to 
look  to  the  county  for  assistance  because  of 
her  husband's  failure  to  support  her.  The 
facts  stated  In  the  petition  are  in  no  way 
relevant  to  the  Issues  presented.  The  vrit 
of  attachment  and  seizure  thereunder  would 
show  the  rightful  possession  at  the  sberill 
except  as  against  plaintifTs  ownership,  if  it 
was  necessary  to  establish  such  fact  under 
the  Issues.  That  fact  did  not  seem  to  be 
questioned  on  the  trial.  All  the  issues  went 
to  the  fact  of  plaintiCTs  ownership,  so  that, 
because  of  It,  be  was  entitled  to  the  posses- 
sion of  the  property.  If  bis  right  of  posses- 
sion was  not  established,  the  defendants 
must  recover.  The  right  of  the  parties  to 
this  suit  In  no  way  depended  on  facts  as  to 
Barbara  All>ora  and  her  husband,  and,  if  It 
did,  the  petition  was  not  legal  proof  of  the 
facts.  There  is  little  room  for  elaboration. 
Such  evidence  must  have  been  prejudicial. 
As  there  is  no  argument  for  appellee,  we  do 
not  discuss  other  questions.  See  Pnmphrey 
V.  Walker,  75  Iowa,  408,  39  N.  W.  671;  Dodd 
V.  Scott,  81  Iowa,  319,  46  N.  W.  1057,  and 
cases  there  cited.  The  judgment  is  re- 
versed. 


SPARKS  V.   NATIONAL   MASONIC  ACC. 
ASS'N. 
(Supreme  Court  of  Iowa.    Dec.  12,  1896.) 
Action-   bt    APMrNisTRATOR— Pleadiso— FonrioS 

INSUKANOB   CoMPAXIES — COMPLIASCE  WITH  STIT- 

DTE— Phrsuhption— Sekvice  of  Pkocess. 

1.  The  ri^ht  of  a  foreign  administratrix  to  eat 
In  Iowa  without  having  qualitied  there  is  not 
in  issue  when  a  general  alleKntion  of  plaintiff*' 
capacity  is  met  by  a  general  denial  mereir,  in- 
Btcnd  of  by  an  averment  of  tlie  facts  relied  on 
to  show  iier  want  of  capacity,  as  provided  by 
Code,  §  2717. 

2.  Under  Rev.  St.  Mo.  |  6915,  prririding  that 
any  person  who  receipts  for  money  on  acconnt 
of  any  insurnnce  company  not  authoriied  to  d« 
business  in  the  state  for  a  policy  in  such  com- 
pany, though  the  same  may  not  be  required  or 
him  as  apent.  or  who  makes  any  contract  for 
such  company,  shall  be  deemed  its  ofrent,  evi- 
dence that  the  general  agent  of  a  foreign  in- 
surance company  solicited  applications  in  Mis- 
souri which  were  forwarded  by  him  to  the  home 
office,  where  they  were  entered  on  the  com- 
pany s    register,    the    applicants    paying  inch 
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agent  a  membership  fee,  and  that  another  pei^ 
son  in  the  company's  pay  afterwards  collected 
assessments  in  Missouri  from  the  applicants, 
sufficiently  shows  that  the  company  was  trans- 
acting business  in  that  state,  though  it  was  pro- 
vided in  the  applications  that  they  should  not 
be  binding  until  approved  by  the  secretary  in 
Iowa. 

8.  tinder  the  statute  of  Missouri  requiring  for- 
eign insurance  companies  desiring  to  do  busi- 
ness in  that  state  to  first  file  with  the  superin- 
tendent of  insurance  authority  to  accept  serv- 
ice of  process  in  their  behalf,  and  providing  that 
such  service  shall  be  binding  on  them,  a  com- 
pany so  served,  and  which  is  shown  to  have 
transacted  business  in  the  state,  cannot  ques- 
tion the  validity  of  the  service  on  the  ground 
that  it  has  not  complied  with  the  law,  such 
compliance  being  conclusively  presumed  from 
the  fact  of  doing  business  in  the  state. 

Appe&l  from  district  court.  Folic  county; 
C.  P.  Holmes,  Judge. 

This  is  an  action  brought  In  Polk  county, 
Iowa,  upon  a  Judgment  rendered  In  favor  of 
the  plaintiff  in  the  circuit  court  of  JohURon 
county,  Mo.  The  defendant,  in  Its  answer, 
admits  that  It  Is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Iowa,  and  de- 
nies all  other  allegations  of  the  petition.  It 
alleges  that  it  never  appeared  In  the  suit  in 
the  circuit  court  in  the  state  of  Missouri  In 
which  the  Judgment  was  rendered,  and  de- 
nies that  personal  service  of  process  was 
ever  made  upon  it;  avers  that  it  never  com- 
plied with  the  laws  of  the  state  of  Missouri 
which  provide  under  what  circumstances  a 
foreign  insurance  company  may  do  business 
In  said  state;  that  It  never  appeared  in  said 
action  In  the  state  of  Missouri,  and  no  one 
was  authorized  to  receive  service  of  process 
for  It;  avers  that  the  alleged  Judgment  was 
l>rocured  through  fraud;  avers  that  it  was 
not  transacting  business  In  the  state  of  Mis- 
souri. The  case  was  tried  to  the  court, 
which  found  the  following  facts:  (1)  That 
on  October  9,  1893,  a  Judgment  was  entered 
in  the  circuit  cotu^  of  Johnson  county.  Mo., 
in  favor  of  plaintlfiT  and  against  the  defend- 
ant for  $663.15,  with  interest  and  costs.  (2) 
When  said  Judgment  was  rendered,  the  de- 
fendant was  a  foreign  corporation  transact- 
ing business  in  the  state  of  Missouri.  (3) 
That  at  the  time  the  policy  of  Insurance  was 
issued  to  Samuel  P.  Sparks,  which  was  the 
basis  of  the  action  upon  which  said  Judg- 
ment was  entered,  and  at  all  times  tiiere- 
after  up  to  the  time  said  Judgment  was  ren- 
dered the  defendant  was  doing  an  insurance 
'  business  In  the  state  of  Missouri  through  Its 
agents.  (4)  That  said  company  was  not  in- 
corporated by  or  organized  under  the  laws 
of  said  state.  (5)  That  defendant  did  not 
comply  with  the  laws  of  the  state  of  Mis- 
souri touching  the  appointment  and  author- 
ization of  the  superintendent  of  the  Insur- 
ance department  to  acknowledge  or  receive 
service  of  process  Issued  by  the  courts  of 
that  state.  The  court  held  that,  as  the  de- 
fendant was  transacting  business  in  the 
state  of  Missouri  by  its  agents,  it  was  "con-  ; 
cluslyely  estopped  from  attempting  to  show  i 
that  it  has  failed  to  comply  with  the  statutes 


of  said  state."  Judgment  was  entered 
against  the  defendant  and  In  favor  of  the 
plaintiff,  from  which  this  appeal  la  prose- 
cuted.   Aihrmed. 

Clark  Vamum,  for  appellant.  Cummins  ft 
Wright,  for  appellee. 

KINNE,  J.  1.  PUintlff  aUeges  In  her  peti- 
tion "that  she  Is  the  duly  appointed  and 
qualified  administratrix  of  the  estate  of 
Samuel  P.  Sparks,  deceased."  To  this  al- 
legation defendant  Interposes  a  general  de- 
nial, and  inslBts  that,  as  plaintiff  is  an  ad- 
ministratrix of  a  deceased  nonresident,  and 
as  It  appears  she  was  appointed  In  the 
state  of  Missouri,  and  as  no  fact  Is  plead- 
ed showing  her  appointment  in  this  state, 
she  cannot  prosecute  this  action.  Defend- 
ant relies  upon  section  2368  of  the  Code, 
which  provides:  "If  administration  of  the 
estate  of  a  deceased  non-resident  has  been 
granted  in  accordance  with  the  laws  of 
the  state  or  county  where  he  resided  at  the 
time  of  his  death,  the  person  to  whom  it  has 
been  committed,  may,  upon  his  application, 
and  upon  qualifying  himself  In  the  same 
manner  as  Is  required  of  other  executors,  be 
appointed  to  administer  upon  the  property 
of  the  deceased,  in  this  state,  unless  another 
has  been  previously  appointed."  We  are 
not  required  to  determine  whether.  In  a  case 
like  that  at  bar,  the  administratrix  must  be 
appointed  and  qualified  In  this  state,  before 
she  could  sue  upon  the  Judgment  rendered 
in  the  Missouri  court,  for  such  issue  is  not 
made  in  the  pleadmgs.  Under  our  statute 
(Code,  (  2716),  plaintiff  was  not  required  to 
state  the  facts  showing  her  right  to  sue  as 
administratrix.  She  need  only  aver,  as  she 
did,  "generally  or  as  a  legal  conclusion,"  her 
capacity.  If  the  defendant  intended  to  con- 
trovert such  allegation,  it  should  have  plead- 
ed the  facts  relied  upon  as  showing  her 
want  of  capacity  to  bring  the  suit  in  the 
courts  of  this  state.  Code,  {  2717.  This  it 
did  not  do,  but  attempted  to  raise  the  ques- 
tion by  a  general  denial.  While,  in  a  sense, 
this  was  a  denial  of  the  allegation,  still  It 
was  not  such  a  pleading  as  the  law  requires 
to  put  In  Issue  the  due  appointment  and 
qualification  of  plaintiff  as  administratrix. 
Hence  the  allegation  would  be  deemed  ad- 
mitted. Mayes  v.  Turley,  60  Iowa,  410,  If 
N.  W.  781. 

2.  The  contention  of  appellant  Is  that  It 
did  not  transact  an  insurance  business  In 
the  state  of  Missouri.  Section  6U15  of  the 
statutes  of  the  state  of  Missouri,  which  Is 
in  evidence  in  this  case,  provides  that: 
"Any  person  or  persons  In  this  state  who 
shall  receipt  for  any  money  on  account  of 
or  for  any  insurance  company  or  association 
not  at  the  time  authorized  to  do  business  In 
this  state,  or  who  shall  receive  or  receipt 
for  any  money  from  other  persons  to  be 
transmitted  to  any  such  insurance  company 
or  association,  either  in  or  out  of  this  state, 
for  a  policy  or  policies  of  insurauce  Issued 
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by  such  oompany  or  a«8ociatloii,  or  for  any 
renewal  thereof,  although  the  same  may  not 
be  required  by  him  or  of  them  as  agents,  or 
who  shall  make  or  cause  to  be  made  directly 
or  indirectly,  any  contract  of  insurance  for 
such  company  or  association,  shall  be  deem- 
ed to  all  intents  and  purposes  an  agent  or 
agents  of  such  company  or  association." 
The  next  section  provides  for  the  punish- 
ment of  an  agent  acting  in  the  absence  of 
proper  authority  from  the  state,  or  for  a 
company  not  authorized  under  the  law  to 
ti-ansact  insurance  business  in  the  state  of 
Missouri.  The  erldence  in  this  case  shows 
that  at  about  the  time  of  the  taking  of  the 
application  of  Samuel  P.  Sparks  for  his  In- 
surance, the  defendant  company  took  similar 
applications,  and  Issued  nearly  100  policies 
or  certificates  of  membership  to  residents  of 
the  state  of  Missouri;  that  one  R.  L.  Clarke, 
general  agent  of  defendant,  and  one  of  its 
directors,  solicited  the  application  of  various 
persons  In  the  state  of  Missouri,  who  resided 
in  the  same  town  with  Sparks,  and  received 
from  each  of  them  five  dollars  as  a  member- 
ship fee,  and  forwarded  their  applications 
to  the  home  ofllce  in  Des  Moines,  Iowa,  and 
said  office  received  the  benefit  of  these  mem- 
bership fees.  Thereafter  one  Johnson,  a 
resident. of  Missouri,  at  the  instance  of  and 
by  virtue  of  authority  given  him  by  the  de- 
fendant, did,  at  the  same  place,  collect  the 
quarterly  assessments  from  each  certificate 
holder,  and  was  paid  by  the  defendant  for 
said  services.  It  also  appears  that  the  as- 
sistant secretary  of  the  defendant  company 
was  in  the  state  of  Missouri,  and  solicited 
applications  in  the  same  way,  and  that,  as 
to  applications  taken  by  him,  the  business 
was  conducted  as  heretofore  stated.  The 
defendant  company  claims  that  it  never  au- 
thorized these  acts  of  its  officers  and  agents, 
and  knew  nothing  of  them.  In  the  light  of 
the  undisputed  evidence,  this  claim  appears, 
so  far  as  knowledge  of  the  agents'  acts  is 
concerned,  to  be  entirely  unfounded.  The 
evidence  shows  that  these  agents  foi-warded 
the  applications  taken  In  the  state  of  Mis- 
souri to  the  home  office;  that  they  were  en- 
tered upon  the  defendant's  register,  and  the 
initials  of  the  ^ent,  "R,  L.  C,"  or  "J.  A. 
D.,"  were  also  entered  upon  said  register 
opposite  the  name  of  the  members  whose  in- 
surance was  solicited  by  them.  It  appears 
therefrom  that  the  defendant  at  all  times 
knew  that  its  officers  and  agents  were  so- 
liciting business  in  the  state  of  Missouri,  and 
it  does  not  appear  that  any  objection  was 
made  thereto,  or  any  such  application  re- 
fused, because  it  came  from  a  state  in  which 
the  defendant  was  not  by  law  duly  author- 
ized to  transact  the  business  of  insurance. 
The  general  agent  of  the  company  took  the 
application  of  Sparks,  and  as  such  agent 
gave  him  a  receipt  for  the  amount  paid.  It 
is  said  that,  as  the  application  taken  pro- 
vided that  the  same  should  not  be  binding 
Until  approved  by  the  secretary,  therefore 


the  contract  was  made  in  Iowa,  and  tio  busi- 
ness was  tran8ac^ed  in  the  state  of  Missouri. 
In  view  of  the  statute  above  set  forth,  these 
officers  ajid  others  In  the  state  of  Missouri 
were  the  agents  of  the  defendant,  and  en- 
gaged in  transacting  the  business  of  insur- 
ance. Whatever  the  rule  might  be  as  to  the 
acts  of  defendant's  agents  in  the  state  of 
Missouri  constituting  the  doing  of  business 
therein,  In  the  absence  of  the  statutes  of 
said  state,  there  can  be  no  doubt,  under  its 
laws,  the  defendant  transacted  business  in 
that  state.  Southern  Ins.  Co.  of  New  Or- 
leans V.  Wolverton  Hardware  Co.  (Tes. 
Sup.)  19  S.  W.  615;  Fred  MlUer  Brewing 
Co.  V.  Council  Bluffs  Ins.  Co.  (Iowa)  63  N. 
W.  566;  Fred  MiUer  &«wing  Co.  ▼.  Gapiial 
Ins.  Co.,  Id.  5US;  6  Thomp.  Corp.  t  7937. 

S.  Inasmuch  as  the  defendant  company  was 
not  incorporated  in  the  state  of  Missouri,  ant! 
as  It  bad  never  made  application  to  the  state  of 
Missouri  for  a  permit  to  do  business  In  that 
state,  and  liad  not  appointed  the  Insorance  su- 
perintendent of  the  state  of  Missouri  to  receive 
service  of  process  for  it,  and  as  no  process  was 
served  upon  the  conqtany  or  its  agents,  and  it 
did  not  appear  In  the  Mlssoari  court.  It  is  nigeti 
that  the  defendant  was  not  legally  served  with 
notice  of  the  suit,  and  that  the  Judgment  ren- 
dered therein  Is  a  nullity.  The  statntes  of  the 
state  of  Mlssoini  touching  this  matto:  provide: 
"Any  Insurance  company  not  Incorporated  by 
or  organized  under  the  laws  at  this  state  desir- 
ing to  transact  any  iRKiness  by  any  agent  or 
agents  in  this  state  tibaJl  first  file  with  the  su- 
perintendent of  the  insurance  department  a 
written  instrument  or  power  of  attorney,  duly 
signed  and  sealed,  appointing  and  authorizing 
said  superintendent  to  acknowledge  or  receive 
service  of  process  issued  from  any  court  of  rec- 
ord, *  •  •  and  upon  whom  such  process 
may  be  served  for  and  in  behalf  of  such  com- 
pany in  all  proceedings  that  may  be  instituted 
against  such  company  in  any  court  of  this  state, 
•  •  •  and  consenting  that  service  of  process 
upon  said  superintendent  sliall  be  taken  and 
held  to  be  as  valid  as  If  served  upon  the  com- 
pany, according  to  tlie  laws  of  this  or  any  other 
state.  Service  of  process  as  aforesaid  issued 
by  any  such  court  as  aforesaid  upon  the  super- 
intendent shall  be  valid  and  binding  and  be 
deemed  personal  service  upon  such  company  so 
long  as  it  shall  have  policies  or  liabilities  out- 
standing in  this  state."  Rev.  St  Mo.  $  5912. 
In  another  section  it  Is  provided  that  a  foreign 
insurance  company  shall,  before  transacting 
business  In  the  state,  deposit  a  copy  of  its  char- 
ter with  the  Insurance  department  and  comply 
with  many  other  conditions  therein  recited. 
Section  6891.  It  Is  also  provided  that  no  in- 
Buniuce  company  shall  be  permitted  to  do  busi- 
ness in  that  state  unless  it  "first  fully  comply 
with  all  the  provisions  of  the  laws  of  this  state 
governing  the  tnislness  of  insurance."  Section 
5911.  It  is  also  provided  that  agents  acting 
for  companies  not  conforming  to  the  hMurance 
laws  of  the  state  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined.     Section  S916.     It  L<i 
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nld  In  Paid  t.  Virginia,  8  Wall.  laS,  that: 
"Tbe  eorp(»titlon,  belnc  tlie  mere  creation  of 
local  law.  can  have  no  existence  beyond  tbe 
UmitB  of  the  aorereignty  where  (reated.  •  •  * 
The  i<eoognltlaii  of  its  existence,  even,  b7  other 
BtatcB,  and  the  enforcement  of  llB  oontrac^ 
made  therein,  depend  imrely  upon  tbe  comity  of 
those  stBtes,— a  comity  which  la  never  extended 
when  the  existence  of  the  oorporation,  or  the 
exercise  of  Its  powoa,  are  pr^ndldal  to  their 
interests,  or  repugnant  to  their  policy.  Hav- 
ing no  ahaolate  rigiit  of  recognition  in  other 
states,  but  depeading  for  such  recognition  and 
the  enfoivement  of  its  contracts  upon  their  as- 
setit,  it  foflons,  aa  a  matter  of  course,  that  such 
assent  may  be  granted  vpao. '  such  terms  and 
oonditicos  as  those  states  may  think  proper  to 
Impose.  They  may  eacelade  the  foreiga  corpo- 
ration entirely,  they  may  restrict  its  business 
to  portlcidar  localities,  or  they  may  exact  such 
■ecnrity  for  the  performance  of  its  contracts 
with  their  citizens  aa  in  their  judgment  will 
best  promote  the  pabhc  interest.  The  whole 
matter  rests  in  tlieir  discretion."  Hooper  t. 
People,  16  Sup.  Ct.  207;  Insurance  Oo.  v.  Bay- 
mood  (Mich.)  38  N.  W.  482.  That  It  la  withhi 
the  power  of  tte  state  to  prescribe  the  method 
by  whfch  corporations  doing  liuslness  within  it 
nay  be  brought  into  conrt,  and  to  designate  the 
officer  or  agent,  either  of  the  corporation  or  of 
the  state,  upon  whom  proper  process  may  be 
served.  Is  well  settled.  Gross  v.  Nichols,  72 
Iowa,  239,  33  N.  W.  653;  Cbilds  ▼.  lHanufacttir- 
Ing  Co.,  104  N.  Y.  479,  11  N.  E.  50;  Vorheto  v. 
Society,  86  Mich.  31,  48  N.  W.  1087;  2  Coolc, 
Stock,  Stockh.  &  Corp.  Iaw,  {  758,  note;  Fred 
Miller  Brewing  Co.  v.  Council  BlutTa  Ins.  Co. 
aowa)  83  N.  W.  668;  6  Thomp.  Corp.  H  7886- 
78SS,  .8027;  Monlln  v.  Insurance  Co.,  24  N.  J. 
Law,  233;  Colorado  Iron  Works  v.  Sierra 
Grande  MIn.  Co.,  15  Colo.  499,  25  Pac.  326; 
Botbrock  v.  Insurance  Co.  (ilasa)  87  N.  E.  206. 
We  think  that  when  a  foreign  iosuiance  com- 
pany Is  abown  to  have  transacted  business  in  a 
state  wherein  by  statnte  certain  acts  are  requir- 
ed to  be  done  by  such  company  befoi«  it  has  the 
right  to  transact  bnstness  therein,  a  conclusive 
presumption  arises  that  the  company  baa  com- 
plied with  tile  requirements  of  the  law  in  that 
leapect  Under  such  circumstances,  the  com- 
pany ooght  not  to  be  allowed  to  plead,  and 
dww  its  own  vldatlon  of  law  as  a  defense  to 
an  action  brought  upon  tbe  policy.  To  so  per- 
mit would  he  inviting  it  to  take  advantage  of 
Its  own  wrongfnl  act,  perpetrate  a  firaud  upon 
those  who  may  deal  with  it  in  good  faith,  and 
In  proper  reliance  upon  the  fact  that  the  com- 
pany had  coofonned  to  the  law  which  author^ 
izes  it  to  transact  business.  2  May,  Ins.  i  577; 
6  Thomp.  Corp.  U  7960-8027;  2  Mor.  Priv. 
Corp.  !  962;  Ehnnan  v.  Insurance  Co.,  1  Fed. 
471;  Railroad  Co.  v.  Harris,  12  Wall.  81;  Dia- 
mond Plate-Glass  Co.  v.  Minneapolis  Mut.  FIte 
Ins.  Co.,  55  Fed.  27;  Berry  v.  Indenmlty  Ca, 
46  Fed.  439;  Sparks  v.  AssodaUon,  73  Fed.  277. 
In  Harris'  Case,  In  diacusslng  the  conditions 
which  tbe  foreign  state  might  prescribe,  it  la 
said:   "Ore  of  these  conditions  may  be  that  It 


shall  consent  to  be  sued  therein.  If  it  do  busi- 
ness there,  it  may  be  presumed  to  have  assented, 
and  it  wiU  be  bonnd  accordingly."  In  Ehr- 
man's  Case  it  is  said:  "The  receipt  of  the  pre- 
mium and  tlie  execution  and  delivery  of  the  pol- 
icy by  the  company  are  equivalent  to  an  asser- 
tion by  the  company  that  it  has  complied  with 
the  requirements  of  the  statute  to  entitle  it  to 
do  JbosInesB  in  the  state,  and,  as  between  tbe 
assured  and  the  comptmy,  tbe  latter  Is  estopped, 
upon  tbe  soundest  principles  of  the  law  and 
morala,  to  say  that  it  has  not  done  so.  That 
the  sdpulatlon  was  not,  hi  fact,  filed  with  the 
auditor,  is  of  no  consequence  if  the  company 
has  done  those  thln^  which  imposed  upon  it  the 
obligation  and  duty  to  fUe  it.  The  law  de- 
duces the  agreement  on  tbe  part  of  the  com- 
pany to  answer  in  the  courts  of  this  state,  on 
service  made  upon  the  auditor,  from  the  fact 
of  its  doing  bushieaB  in  the  state;  and  the  pre- 
sumption, from  that  fact,  of  assent  to  service 
In  the  mode  prescribed  by  the  statute,  is  con- 
duslve,  and  no  averment  or  evidence  to  the 
contrary  is  admissible  to  defeat  the  jurisdiction. 
The  reason  of  this  rule  is  that  the  obligation  to 
file  the  stipulation  is  imposed  for  the  protection 
of  the  dthEens,  and  when,  by  its  own  act,  its 
obligation  to  file  the  stipulation  is  perfect  as 
between  the  company  and  citizen,'  the  company 
will  not  be  permitted  to  relieve  itself  from  a 
liability  which  the  written  stipulation  would 
have  imposed  by  pleading  Its  own  fraud  on  the 
law  of  the  state  and  her  citizens.  In  such  cases 
tbe  law  conclusively  presumes  that  to  have 
been  done  which  law  and  duty  and  the  rl^ts 
of  the  party  contracting  with  the  company  re- 
quired to  be  done."  In  the  Case  of  the  Dia- 
mond Plate-Glass  Ca  the  court  says:  "That 
the  stipulation  was  not  in  fact  filed  with  the 
auditor  is,  therefore,  of  no  consequence,  if  tbe 
company  has  done  those  things  which  Imposed 
upon  It  the  obligation  and  duty  to  file  it 
*  ♦  *  In  such  cases  the  law  conclusively  pre- 
sumes that  to  have  been  done  which  ought  to 
have  been  done."  In  Berry's  Case  it  is  held 
that  a  failure  to  comply  with  the  state  laws  did 
not  afTect  ttie  validity  of  the  company's  policies, 
or  in  any  manner  operate  to  the  prejudice  of  its 
policy  holder.  "By  the  fact  of  doing  business 
in  the  state  It  asserted  a  compliance  with  the 
la\v8  of  the  state,  and,  after  enjoying  all  the 
benefits  of  that  business,  and  receiving  the 
money  of  the  assured.  It  will  not  be  heard  to 
say  that  It  never  submitted  'to  the  Judadictlon 
of  the  state.*  It  can  reap  no  advantage  from 
Its  own  wrong.  To  sustain  this  defense  would 
be  giving  judicial  sanction  to  business  methods 
much  tielow  the  standard  of  common  honesty." 
We  are  aware  of  the  fact  that  some  courts  liave 
held  that  service  made  upon  a  state  officer  on- 
der  such  circumstances  as  exist  in  this  case 
does  not  confer  jurisdiction.  We  are  not  pre- 
pared, however,  to  assent  to  the  soundness  of 
such  holdings  which  induce  fraud,  and  render 
the  company  violating  the  law  secnre  in  the 
possession  of  funds  taken  from  tlie  assured,  for 
which  he  elfher  has  received  no  consideration, 
or  Is  thereby  compelled  to  seek  redress  la  same 
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other  Jnrisdlctlon.  There  can  be  no  valid  rea- 
son why  this  company,  which  voluntarily  en- 
tered the  state  of  Missouri,  and  solicited  and 
obtained  business  there,  in  defiance  of  the  lawB 
of  that  state,  should  be  permitted  to  shield  It- 
self from  liability  In  this  action  behind  the 
very  illegal  act  by  means  of  which  It  was  ena- 
bled to  obtain  the  money  of  the  deceased.  To 
so  hold  would  be  equivalent  to  offering  a  pre- 
mium for  the  continuance  of  such  Illegal  prac- 
tices. Having  received  all  the  benefits  which 
would  have  resulted  from  a  compliance  with 
the  laws  of  the  state  of  Missouri,  this  com- 
pany seeks  to  repudiate  its  obligation  because 
In  prosecuthig  Its  business  It  was  a  wrongdoer. 
Such  a  doctrine  is  abhorrent  to  our  sense  of 
rl^t  and  Justice,  and  tbe  law  looks  not  with 
favor  upon  one  who  thus  seeks  to  rob  the  as- 
sured, or  those  to  whom  the  policy  is  paya- 
ble, of  the  protection  it  should  afford.  It  Is 
said  that  some  of  the  cases  cited  above  are  not 
applicable,  because  there  is  no  provision  In  the 
Mlasouri  statutes  for  service  on  a  foreign  corito- 
ratlon  which  does  business  in  that  state  with- 
out complying  with  its  laws.  The  contention 
is  of  no  force.  The  reasoning  upon  which  the 
conclusion  is  based  In  those  cases  Is  quite  as  ap- 
plicable when  the  facts  are  like  those  in  the 
case  at  bar. 

4.  Errors  are  assigned  upon  rulings  of  the 
court  touching  the  admission  of  evidence.  We 
need  not  discuss  them,  as  the  finding  of  facts 
and  conclusion  of  law  of  the  trial  court  are  cor- 
rect, rpgardlees  of  the  evidence  claimed  to  have 
been  Improperly  admitted.  Discovering  no  er- 
ror, the  Judgment  below  Is  affirmed. 

GRANGER,  J.,  took  no  part  in  this  case. 


YOUNG  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Iowa.    Dec.  12,  1896.) 

Nbolioekob  —  BoABDiKo  Moviso  Trais  —  Viola- 
tion o»  Statb  Law— Roles  or  Compani 
— BuRDBir  of  Proof. 

1.  Under  the  statnte  of  Illinois  (Hurd's  Rev. 
St.  1891,  c  114,  §  79),  forbidding  any  person 
to  board  a  moving  train,  except  in  compliance 
with  law,  or  by  permission,  under  the  lawful 
rules  and  regulations  of  the  company,  a  por- 
aon  injured  while  attempting  to  board  a  mov- 
ing train  within  the  state  of  Illinois  cannot 
recover  therefor  unless  it  appears  that  he  was 
acting  in  compliance  with  law,  or  by  permis- 
sion, under  the  lawful  rules  of  the  company. 

2.  Where  such  attempt  was  made  by  the  per- 
mission or  direction  of  the  conductor  of  the 
train,  the  burden  is  on  the  plaintiff  to  show 
that  the  permission  or  direction  relied  on  was 
in  accordance  with  the  rules  and  regulations 
of  the  company. 

Appeal  from  district  court,  Gutbrle  county; 
3.  H.  Appiegate,  Judge. 

This  Is  an  action  for  damages  which  plain- 
tiff claims  to  have  sustained  because  of  In- 
juries received  while  attempting  to  board  a 
moving  train  of  the  defendant  company  at 
Kirkland,  111.  Plaintiff  was  a  resident  of 
Yale,  Iowa,  and  was  shipping  four  cars  of 
live  stock  from   his  borne  to  Chicago,    111. 


He  was  accompanying  said  stock,  and  was 
riding  on  a  shipper's  pass.  As  the  train 
slowed  up  at  Kirkland,  plalnti£f  claims  the 
conductor  advised  him  that  they  would  have 
15  minutes  at  Kirkland  for  luncli,  and  also 
stated  that  there  was  a  lunch  counter  there. 
Plaintiff  claims  he  got  out  of  the  caboose, 
and,  with  others,  entered  the  lunch  room, 
and  shortly  thereafter  the  train  was  seen  to 
move,  whereupon  some  one  asked  tbe  con- 
ductor if  the  train  was  going,  and  he  replied, 
"Yes;  better  get  on;  the  train  was  going." 
or  "Get  on  the  train.  If  yoa  don't  want  to 
get  left,"  or  something  to  that  effect. 
Whereupon  plaintifT  hastened  from  the 
lunch  room,  and  ran  to  the  rear  of  the  train, 
which«  he  testifies,  was  going  at  from  three 
to  four  miles  an  hour,  and  attempted  to 
climb  on  the  rear  platform  of  the  caboose. 
In  making  the  attempt,  and  while  having 
hold  of  a  car,  a  Jerit,  as  he  claims,  of  the 
train,  loosened  his  bold,  and  he  fell  on  the 
rails,  breaking  and  otherwise  injuring  his 
teeth,  and  Inflicting  other  injuries.  The 
defendant  pleaded  a  general  denial,  and 
that  the  accident  was  caused  by  plaJntllTs 
negligence;  also,  a  statute  of  the  state  of 
Illinois  prohibiting  passengers  from  mount- 
ing moving  trains.  A  trial  was  bad  to  a 
jury,  which  returned  a  verdict  for  plaintiff 
In  the  sum  of  $125.  Judgment  was  entereil 
upon  the  verdict,  from  which  defendant  ap- 
prals.    Reversed. 

E.  W.  Weeks  and  Wright  &  Baldwin,  for 
appellant.    S.  D.  Nichols,  for  appellee. 

KINNB,  J.  1.  Our  conclusion  in  this  case 
requires  the  consideration  of  btit  one  .ques- 
tion, which  we  deem  decisive  of  plaintiff's 
rights.  The  defendant  pleaded  a  statute  of 
the  state  of  Illinois  which  provides:  "No 
person  or  minor  shall  climb.  Jump,  sTep, 
stand  upon,  cling  to  or  in  any  way  attach 
himself  to  any  locomotive  engine  or  car, 
either  stationary  or  in  motion,  apon  any 
part  of  the  track  of  any  railroad,  anipss  hi 
so  doing  he  shall  be  acting  In  compliance 
with  law,  or  by  permission,  under  the  law- 
ful rules  and  regulations  of  the  corporation 
then  owning  and  managing  such  railroads." 
Kurd's  Rev.  St.  1881,  c.  114,  g  79.  Anothn- 
section  provides  for  the  Imposition  of  a  fine 
for  a  violation  of  the  act  Id.  i  81.  Plaintiff 
cannot  recover  in  this  action  if  his  own  neg- 
ligence contributed  to  produce  the  injuries 
of  which  he  complains.  If  such  injuries 
were  received  as  the  direct  result  of  a  viola- 
tion of  the  statute  of  the  state  of  Illinois, 
then  It  must  be  held  that  his  act  In  attempt- 
ing to  mount  the  moving  train  was,  as  a 
matter  of  law,  negligence,  which  precludes 
his  recovery.  One  may  not  be  guilty  of  con- 
tributory negligence  who  receives  an  lojury 
while  he  is  engaged  In  an  act  In  violation  of 
law.  Gross  v.  Miller  (Iowa)  61  N.  W.  8ffi: 
Schmid  V.  Humphrey,  48  Iowa,  652;  Van 
Horn  V.  Railway  Co.,  63  Iowa,  68,  18  N.  W. 
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V19.  The  test  Is,  -was  the  unlawful  act  the 
{trozlmate  cause  of  the  accident  or  Injury? 
If  80,  he  cannot  recover.  Beach,  Contrlb. 
Neg.  a  45-47;  4  Am.  &  Eng.  Enc.  Law,  p. 
50;  Gross  t.  Miller  (Iowa)  61  N.  W.  385. 
In  other  words,  if  there  was  such  a  relation 
or  connection  between  the  accident  and  the 
act  of  Tlolatlng  the  statute  of  the  state  of 
Illinois,  on  part  of  the  plaintiff,  as  to  cause 
or  help  to  cause  the  accident,  then  he  was 
Stiilty  of  contributory  negligence  as  a  matter 
of  law.  Gross  v.  Miller  (Iowa)  61  N.  W. 
3S5;  Van  Horn  t.  Hallway  Co.,  63  Iowa,  68, 
18  N.  W.  670;  Schmid  y.  Humphrey,  48 
Iowa,  (^2;  Grlbble  t.  City  of  Slouz  City, 
38  Iowa,  380.  It  is  said  in  Herman  t.  Rail- 
way Co.,  70  Iowa,  162.  44  N.  W.  200,  in 
speaking  of  an  instruction:  "This  instruc- 
tion is  conceded  to  be  correct,  because,  by 
section  2,  c.  148,  Laws  16th  Gen.  Assem., 
it  would  have  been  a  misdemeanor  for  plain- 
tiff to  Jump  from  the  train  while  it  was  in 
motion,  and,  under  such  a  state  of  facts,  the 
law  would  conclusively  presume  that  the  in- 
Jury  was  the  result  of  his  own  negligence." 
The  statute  in  this  state  relating  to  getting 
on  and  off  moving  trains  Is  in  substance  like 
that  of  Illinois,  above  quoted.  In  Raben  ▼. 
Railway  Co.,  74  Iowa,  732,  84  N.  W.  621,  It 
was,  In  effect,  held  that,  under  the  statute 
of  this  state,  If  the  act  of  an  Injured  party 
in  getting  off  of  a  train  was  a  misdemeanor, 
she  could  not  recover.  The  same  rule  is 
recognized  In  Galloway  v.  Railway  -Co.,  87 
Iowa,  466,  54  N.  W.  447.  The  failure  to 
comply  with  a  dnty  imposed  by  statute  or 
ordinance  is  usually  held  to  be  negligence 
as  a  matter  of  law.  Smith  v.  Traders'  Ex- 
change (Wis.)  64  N.  W.  1041.  This  might 
be  otherwise  If  the  act  of  the  one  who  in- 
dicted the  wrong  was  wantonly  or  willfully 
done.  Unless,  then,  plaintiff  has  shown 
that,  in  attempting  to  mount  the  moving 
train,  he  was  "acting  in  compliance  with 
law,  or  by  permission,  under  the  lawful 
rules  and  regulations  of  the"  defendant  com- 
pany, his  act  will  prevent  his  recovery. 

2.  The  claim  of  plaintiff  is  that  he  had 
the  "permission  of  the  conductor  of  the 
train,  or,  being  directed  by  him  (which 
amounts  to  the  same  thing),  bad  a  right  to 
Infer  that  he  was  acting  in  compliance  with 
the  rules  and  regulations  of  the  defendant 
company."  There  is  nothing  in  the  record 
to  show  what  the  "lawful  rules  and  regula- 
tions" of  the  defendant  were.  It  cannot  be 
assumed  that  they  were  such  as  to  author- 
ize trainmen  to  advise  passengers  to  violate 
a  law  of  the  state,  especially  when  such 
violation  was  likely  to  be  followed  by  an 
injury  to  the  passenger.  Nor  do  we  agree 
with  counsel  for  the  plaintiff  that  it  was  in- 
cumbent upon  the  defendant  to  plead  and 
prove  these  rules  and  regulations.  Plaintiff 
was  prima  facie  acting  in  violation  of  the 
law  in  attempting  to  board  the  moving  cars. 
If  he  was,  in  so  doing,  acting  In  compliance 
with  law,  or  by  permission,  under  the  law- 


ful rules  and  regulations  of  the  defendant, 
It  was  incumbent  upon  him  to  establish  that 
fact.  He  has  not  done  so,  and,  it  seems  to 
us,  is  in  no  position  to  recover  until  he,  by 
proper  proof,  brings  himself  within  the  pro- 
visions of  the  statute  which  excuse  bis  act 
in  attempting  to  mount  the  moving  cars. 
This  court  said,  in  the  Raben  Case:  "The 
burden  was  on  plaintiff  to  prove  that  the  cir- 
cumstances of  the  occurrence  were  such  that 
she  was  entitled  to  recover  for  the  injury 
she  sustained,  and  the  question  of  her  right 
to  recover  depends  upon  whether  her  own 
act  was  lawful.  It  follows,  necessarily,  that 
she  Is  not  entitled  to  recover  without  proof 
that  she  was  acting  lawfully  at  the  time." 
Our  conclusion  renders  It  unnecessary  that 
we  consider  other  questions  argued.  Re- 
versed. 


McKINNEY  et  al.  v.  BAKER  et  al. 

(Supreme  Court  of  Iowa.     Dec.  12,  1886.) 

HioBWATS— Pkocekdinos  for  Vacation  or — No 
TICS— Uamaoes. 

L  A  petition  in  certiorari  to  review  proceed- 
ings for  the  vacation  of  a  highway,  on  the 
ground  of  their  illegality  because  no  notice  was 
served  on  plaintiffs,  who  were  the  owners,  or 
on  the  occupants,  of  the  land  throiiKh  which 
the  highway  was  located,  is  demarrable  where 
it  fails  to  allege  that  plaintiffs'  ownership  was 
shown  by  the  transfer  ijooks  in  the  auditor's 
office,  or  that  plaintiffs  resided  within  the 
county,  or  that  tne  land  was  occnpied  by  per- 
sons residing  in  the  county;  personal  notice 
being  required  only  In  such  cases.    Code,  i  030. 

2.  No  damage  being  allowable  for  the  vaca- 
tion of  a  hiKhway.  an  irregularity  in  the  ap- 
pointment of  appraisers  in  proceedings  for  that 
purpose  is  immaterial. 

Appeal  from  district  court,  Keokuk  county; 
D.  Ryan,  Judge. 

This  is  a  proceeding  by  certiorari.  Plain- 
tiffs, in  their  t>etltion  filed  in  the  district  court, 
averred  that  the  defendants,  the  board  of  su- 
pervisors and  auditor  of  the  county  of  Keo- 
kuk, had  exceeded  their  Jurisdiction,  in  that 
they  failed  to  put  the  names  of  the  owners  of 
the  land  through  which  the  highway  passed 
in  the  published  notice  of  the  filing  of  the  pe- 
tition to  vacate  the  road  in  controversy.  Also 
because  the  defendants  did  not  serve  any  no- 
tice upon  the  owners  of  the  land  through 
which  the  read  runs;  that  they  failed  to  ap- 
point commissioners  on  the  proper  day;  that 
they  proceeded  to  hear  and  determine  the 
cause  without  giving  the  owners  and  occu- 
pants of  the  land  an  opp<vtunIty  to  object  to 
the  appointment  of  the  appraisers,  and  that 
they  vacated  the  road,  thereby  depriving  the 
owners  of  certain  tracts  of  land  from  an  outlet 
to  a  public  highway.  It  appears  from  the 
petition:  That  the  only  notice  given  of  the 
filing  of  the  petition  to  vacate  the  highway 
was  one  published  in  a  newspaper,  and  that 
it  did  not  contain  the  names  of  any  of  the 
owners  or  occupants  of  lands  abutting  upon 
the  said  highway.  That  the  auditor  appoint- 
ed a  commissioner  to  view  the  road.    That  be 
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recommended  the  imposed  vaaUiciiL  Tliat 
coaurdsBlonen  were  appolntsed  to  assess  the 
damtges,  and  reported  In  faTor  of  allow- 
ing aona  Ttrnt  prior  to  the  appointment  of 
said  commissioners  the  plaintlfFs  and  others 
filed  with  the  county  auditor  remonstrances 
airalnst  the  yacatlon  ot  the  highway,  and 
plantlfCs  at  the  same  time  filed  claims  for 
damages.  That  on  the  final  bearing  before 
the  board  the  parties  on  both  sides  were  pres- 
ent That  erldence  was  taken,  and  two  days 
consumed  In  the  hearing,  and  the  board  grant- 
ed the  petltioB,  and  vacated  the  hl^way. 
That  In  the  district  court  the  defendants  de- 
mnired  to  phtlntlffs'  petition  because:  First 
The  names  of  the  owners  of  the  land  through 
which  tlM  road  passes  need  not  be  in  a 
notice,  because  the  plaintiffs  were  then  in 
court,  and  had  appeared  In  the  case.  Second. 
Plaintiffs  cannot  complain  that  other  Interest- 
ed persons  did  not  have  notice.  Third.  The 
petition  shows  plaintiffs  had  full  (^portunity 
to  object  to  the  appointment  of  appraisers, 
and  that  they  had  no  right  to  object  FVMirth. 
The  court  cannot  determine  the  propriety  ot 
vacating  said  road,  it  being  a  matter  of  dis- 
cretion reposed  In  the  board  of  supervisora 
Fifth.  Plaintiffs  were  in  court,  and  were  fully 
heard  on  all  questions  iKesented  In  their  peti- 
tion herein.  It  appears  that  the  cause  was 
dismissed,  and  Judgment  rendered  against 
I^aintiffs  for  costs.  From  this  Judgment  they 
appeal.     Affirmed. 

O.  O.  Johnston  and  G.  M.  Brown,  for  appel- 
liints.    6.  D.  Woodin  A  Son,  for  appellees. 

KINNB,  J.  1.  Code,  i  936,  provides  that 
"within  twenty  days  after  the  day  is  fixed  by 
the  auditor  as  abeve  provided,  a  notice  shall 
be  served  on  each  owner  or  occupier  of  land 
lying  in  the  proposed  tiighway,  or  abutting 
thereon,  aa  shown  \>y  the  transfer  boolcs  in 
the  audltu^  office,  who  resides  in  the  oonnty, 
*  *  *  and  Buoii  notice  shall  be  published 
for  four  weeks  In  some  newspaper  printed  In 
the  ■county."  The  statute  requires  the  notice 
tt>  be  personally  serred  upon  the  owner,  as 
shown  by  tbe  transFer  book,  when  he  resides 
In  the  county;  If  he  be  a  nonresident,  upon 
the  occupier  of  the  land.  If  there  be  one  re- 
siding within  the  county.  Alcott  t.  Acheson, 
49  Iowa,  570.  The  petition  demurred  to  does 
not  show  that  plaintiffs'  owner*lp  appeared 
upon  the  transfer  l>ook,  nor  that  they  resided 
in  Keoknk  county.  Nor  Is  it  alleged  that 
there  was  any  occupier  of  the  land  they  claim 
to  own,  or.  If  there  was  such  occupier,  that  he 
was  a  resident  of  this  state.  Hence  no  per- 
sonal notice  was  necessary  as  to  plaintiffs, 
or  as  to  the  occupier  of  thehr  land,  if  there 
was  (me.  The  same  la  true  as  to  the  claimed 
owners  or  occupiers  of  other  lands  abutting 
upon  the  highway.  Their  ownership  is  not 
shown  to  appear  upon  the  transfer  books,  nor 
is  it  made  to  appear  that  they  resided  within 
the  county.  And  as  to  the  occupant  of  said 
land,  it  &ny,  it  is  not  averred  tiiat  he  resided 


within  the  county  or  state.  State  ▼.  (3iIcago. 
a  &  Q.  Ry.  Co.,  68  Iowa,  135,  26  N.  W.  37. 
The  published  notice  was  in  proper  form,  ex- 
cept it  did  not  contain  the  luimes  of  the  own- 
ers of  the  land.  As,  however,  it  is  not  shown 
that  any  of  the  names  of  such  landowners  ap- 
peared in  the  transfer  books,  It  cannot  be 
said  that  the  notice  was  defective. 

2.  It  is  claimed  that  the  proceedings  of  the 
board  of  8UperviS(HS  are  void,  l>ecause  the 
appraisers  were  not  appointed  on  the  day  set 
for  flling  claims,  but  on  another  day.  If  this 
was  a  case  wherein  damages  might  be  al- 
lowed, this  contention  would  demand  conalil- 
eration.  As  it  is  well  settled  that  no  Aaxn- 
ages  are  allowable  for  vacating  a  highway,  it 
is  wholly  immaterial  when  the  appraisers 
were  appointed.  Orove  v.  Allen  (Iowa)  61  N. 
W.  175;  Brady  v.  Shhikle,  40  Iowa.  576; 
Ellsworth  V.  Chickasaw  Co.,  Id.  671.  We 
have  treated  the  case  upon  the  petition  and  de- 
murrer, and  upon  the  assumption  that  the 
demurrer  was  sustained.  It  does  not,  in  fact, 
appear  that  the  demurrer  was  ruled  upon. 
The  statute  contemplates  that  the  hearing  and 
Judgment  of  the  court  below  shoi^d  be  upon 
the  return  to  the  writ,  the  facts  as  therein  cer- 
tified, and  other  testimony  which  may  be  in- 
troduced. Code,  {  3222.  By  agreement  en- 
tered Into  in  the  coiut  below,  ttie  court  was 
to  take  the  returns  into  consideration  In  deter- 
mining the  demurrer.  The  Judgment  entered 
would  indicate  that  the  demurrer  was  over- 
looked,- and  the  case  disposed  of  on  its  merits. 
As,  in  any  event,  the  demurrer  should  have 
been  sustained,  and  neither  the  petition  nor 
retum  warranted  any  relief  to  iriaintiffs,  tlie 
coui-t  did  not  err  in  its  Judgment    Affirmed. 


HARRIS   V.  BRINK. 
(Supreme  Court  of  Iowa.     Dec.  12,  1806.) 

Fraudolt.st  Coxvetasob — Lies  op  Cbbditors— 

EXTIST. 

Property  conveyed  by  a  debtor  in  consid- 
eration of  an  agreement  for  his  future  sui^tort 
is  chargeable  with  a  lien  in  favor  of  existing 
creditors  who  have  no  other  means  of  enforcing 
their  claims,  to  the  extent  that  the  valne  of  the 
property  and  of  its  use  exceeds  the  amount  of 
support  actually  furnished  by  the  grantee  in 
good  faith. 

Appeal  from  district  court,  Allamakee 
county;  E.  E.  Cooley,  Judge. 

Suit  in  equity  to  set  aside  a  conveyance  ot 
real  estate,  made  by  John  Harris  to  the  de- 
fendant, and  to  subject  the  property  to  pay- 
ment of  a  debt  due  to  the  plaintiff  from  Har- 
ris, and  for  other  relief.  There  was  a  decree 
for  the  defendant,  and  plaintiff  appeals. 
Reversed. 

Stilwell  &  Stewart,  for  appelant  M.  B. 
Hendrick,  for  appellee. 

ROTHROCK,  C.  J.  John  Harris  died  on 
the  6th  day  of  September,  1891.  The  plain 
tiff  claims  that  when  Harris  died  he  was  in- 
debted to  the  plaintiff  in  the  sum  of  ^214.S0 
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jukd  Interest.  The  decease*?  had  no  money 
and  no  property  of  any  kind  -vrhen  he  died. 
He  had  been  the  owner  of  a  form  of  40  acres, 
and  some  cattle,  and  some  other  personal 
property.  On  the  26th  day  of  May,  1890,  he 
executed  and  delivered  to  the  defendant  a 
quitclaim  deed  for  the  farm.  The  following 
Is  a  copy  of  said  conveyance:  "I,  John  Har- 
ris, widower,  in  consideration  of  $800.00  in 
hand  paid,  do  hereby  sell  and  quitclaim  unto 
Mrs.  Ilattie  Brink  the  following  described 
premises,  the  N£  NW  of  22-98-6.  And  It  is 
expressly  agreed  that  a  part  of  the  consider- 
ation herein  is  the  future  support  of  the  said 
John  Harris  by  the  said  Rattle  Brink,  and 
a  failure  of  the  said  Hattie  Brink  to  furnish 
the  said  John  Harris  proper  support  and  all 
necessary  clothing  and  $40  cash  each  year, 
and  care  in  sickness  and  in  health,  and  fur- 
nish and  pay  all  doctor  bills  of  John  Harris 
daring  all  his  life,  shall  be  a  failure  of  the 
consideration  hereof,  and  nhall  work  a  foi^ 
feiture  of  this  deed,  and  the  said  Hattie 
Brink,  on  condition  that  she  shall  glye  my 
body  a  suitable  burial,  shall  have  all  prop- 
erty, personal  and  real,  left  by  me  at  my 
death,  and  the  said  John  Harris  hereby  re- 
linquishes his  right  of  dower  and  homestead 
in  and  to  the  same."  There  was  no  incum- 
tirance  or  Mea  on  the  land,  and  there  is  no 
question  that  Harris  was  the  owner  in  fee 
simple,  and  had  the  right  to  sell  and  dispose 
)f  it.  He  had  no  wife  living,  and  no  chil- 
dren. He  had  owned  the  farm  for  many 
years,  and  he  and  a  daughter  occupied  It  as 
a  home.  He  conveyed  the  land  to  his  daugh- 
ter, and  at  her  death,  which  occurred  May 
13,  1S90.  he  Inherited  the  property  from  her. 
The  plaintiff  is  a  brother  of  John  Harris. 
He  alleges  in  the  petition  that  the  convey- 
ance to  Mrs.  Brink  was  fraudulent  as  to  the 
creditors  of  Harris,  and  that  it  was  abso- 
lately  void  as  to  the  heirs  of  Han-is,  for  ttke 
reason  that  he  was  incapable  mentally  of 
making  a  disposition  of  his  property  by 
deed.  It  is  also  averred  that  plaintiff  is  tbe 
only  heir  at  law  of  the  deceased,  and  the  re- 
lief demanded  is  that  his  claim  as  a  creditor 
be  established  as  a  lien  upon  the  farm,  and 
that  be  be  declared  to  be  owner  of  the  fee 
In  the  land  by  inheritance.  All  of  the  aver- 
ments of  the  petition  were  denied  in  the 
answer.  Numerous  witnesses  were  exam- 
ined by  the  respective  parties.  We  will  not 
set  out  and  review  the  testimony.  It  will  be 
sufficient  to  state  facts  which  we  believe  to 
be  established  by  a  preponderance  of  the 
evidence:  (1)  At  the  time  of  the  death  of 
■Tohn  Harris  he  was  indebted  to  the  plaintiXT 
In  the  sum  of  $200.  All  of  his  claim,  except 
$35  for  money  loaned,  consisted  of  Items  of 
account  for  the  use  of  horses,  and  for  hogs 
sold  to  the  deceased,  and  for  hay  and  grain 
famished  to  him  to  feed  his  stock.  The 
amount  claimed  In  the  petition  was  $214.50. 
We  deduct  all  in  excess  of  $200,  for  the  rea- 
son that  we  tbtnk  one  charge  for  a  coat 
ougbt   not  to   have  been   made,   and   other 


items  appear  to  be  overestimated.  Tkie  ac- 
count ought  to  draw  interest  at  6  per  cent, 
from  November  15^  188a  (2)  John  EUurrla* 
was  about  76  years  old  when  he  died.  For 
a  number  of  years  before  1^  death,  he  was 
greatly  afflicted  with  rheumatism,  so  that  he 
was  very  feeMe,  and  walked  with  difficulty, 
and  in  a  stooping  position.  Bnt  there  Is  no 
satisfactory  evidence  that  he  was  mentally 
incapable  of  making  a  contract  or  a  wilL 
He  knew  jnst  what  he  was  doing  wh«i  he 
executed  the  deed  to  Mrs.  Brink.  (3)  A  few 
days  after  the  conveyance  was  made,  Har- 
ris, by  a  bill  of  sale,  transferred  some  cattle 
to  the  def  Midant,  of  the  value  of  $70.  At  tbe 
time  of  both  transactlonB,  defendant  knew 
that  Henry  Harris  claimed  that  Jofan  Harris 
was  indebted  to  him.  She  also  Imew  that  W. 
C.  E^rle  had  a  claim  against  him.  It  is 
true  that  she  did  not  know  that  the  claims 
were  valid  obligations.  John  Harris  denied 
to  her  that  he  was  in  debt  to  the  plaintiff. 
(4)  At  the  time  of  the  conveyance  the  farm 
was  worth  $1,200,  and  tbe  cattle  were  of  the 
value  of  $70.  At  the  date  of  the  trial  In  the 
district  court  the  defendant  had  been  in  pos- 
session of  the  farm  for  about  five  years,  and 
the  use  and  occupation  was  worth  $500. 
The  defendant  paid  debts  and  funeral  ex- 
penses of  Harris  and  his  daughter,  and 
nursed  and  cared  for  him  until  he  died,  and 
the  total  value  of  the  services  and  money 
paid  was  $635.  It  therefore  appears  to  ua 
that.  Including  the  use  of  tbt  farm,  the  de- 
fendant has  received  property  of  tbe  value  of 
$1,770,  for  which  she  has  given  as  a  consid- 
eration about  $635.  The  principal  part  of 
this  sum  consists  of  the  value  of  the  services 
rendered  in  caring  and  providing  for  Harris 
from  the  time  of  the  death  of  his  daughter 
until  he  died. 

It  appears  to  be  wetl  settled  ttiat,  where 
the  consideration  for  a  conveyance  is  an 
agreement  for  the  future  support  of  tbe 
grantor,  the  transaction  is  fraudulent  in  law 
as  to  the  creditors  to  the  extent  which  the 
value  of  the  property  Is  in  excess  of  the  sup- 
port furnished.  The  authorities  proceed  up- 
on tbe  theory  that  it  is  the  legal  duty  of  • 
debtor  to  pay  bis  debts  rather  than  to  pro- 
vide for  bis  future  support,  and  that  exist- 
ing creditors  may  avail  tfaemaelTes  of  prop- 
erty conveyed  for  future  snpport  for  the  pay- 
ment of  their  claims,  when  the  debtor  has 
no  other  property  out  of  which  payment  can 
be  enforced.  Walker  v.  Cady  (Mich.)  63  N. 
W.  1006;  Kelsey  v.  Kelley.  63  Yt  41,  22  Atl. 
597;  Farlln  v.  Sook,  30  Kan.  401,  1  Pac.  123; 
Henry  v.  Hinman,  25  Minn.  190;  Fahet  v. 
Matz,  86  Wis.  370,  57  N.  W.  88.  And  where 
the  parties,  have  acted  in  good  faith,  tbe  con- 
veyance may  be  soatalned  so  far  as  the  con- 
sideration paid  by  tbe  grantee  withont  no- 
tice is  involved,  bnt  will  be  set  aside  as  ta 
any  value  in  the  propwty  In  excess  of  the 
amount  paid;  and  In  such  case  the  grantee 
is  chargeable  with  the  value  of  the  use  of 
the  property.    Loos  v.  Wilkinson,  11©  N.  Y. 
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195,  18  N.  B.  99;  OouM  ▼.  Hnrto,  61  Iowa, 
45,  15  N.  W.  588;  Redhead  v.  Pratt,  72  Iowa, 
•99,  33  N.  W.  382;  Gaar,  Scott  &  Co.  v.  Hart, 
77  Iowa,  687,  42  N.  W.  451.  Applying  these 
well-settled  principles  to  the  facta  as  we 
hare  found  them  to  be,  we  thinlc  the  plain- 
tiff Is  In  equity  entitled  to  hare  his  claim  to 
the  amount  of  $200,  with  interest,  as  above 
Rtated,  established  as  a  lien  against  the 
farm.  We  do  not  believe  that  the  defendant 
acted  in  bad  faith.  She  did  faithful  service 
for  John  Harris  and  his  daughter,  for  which 
she  should  be  well  recompensed.  While  she 
knew  that  the  plaintiff  had  some  demands 
which  he  asserted  against  Harris,  yet  her 
Information  from  him  was  that  he  was  in  no 
way  Indebted  to  his  brother.  The  decree  of 
the  district  court  is  reversed,  and  the  cause 
is  remanded  to  the  district  court  for  Judg- 
ment and  decree  in  harmony  with  this  opin- 
ion.   Reversed. 


O'LEARY  et  al.  v.  dERMAN  AMERICAN 

INS.  CO.  OP  NEW  YORK. 

(Supreme  Court  of  Iowa.    Dec.  12,  1890.) 

ISiSDKANCB — EviDBNCB  OF  AOBNCT— TSSTIHOXT  OF 
AOBNT — A.0T8  AND  DECLARATIONS— WaIVER  OF 
C»XDITI0iI8  —  UrEHtKSORANOB — FlEADINOS— IN- 
STRl'CTIOSB. 

1.  The  testimony  of  a  supposed  agent  is  ad- 
missible to  establish  his  agency  and  powers, 
if  there  is  no  written  evidence  of  his  employ- 
ment. 

2.  Where  the  fact  of  agency  is  established  by 
the  testimony  of  the  agent  of  an  insurance 
company,  his  acts  and  declsrations  are  admis- 
sible to  show  that  he  had  authority  to,  and  did, 
waive  proofs  of  loss. 

3.  An  agent  with  aathority  to  waive  proofs 
of  loss  may  also  waive  a  provision  requiring 
such  waiver  to  be  indorsed  on  the  policy. 

4.  Violation  of  a  condition  against  overinsur- 
ance  will  not  defeat  a  recovery  without  proof 
of  fraud,  misrepresentation,  or  concealment 
on  the  part  of  the  insured,  or  that  he  knowingly 
exceeded  the  limit  fixed  In  the  policy. 

6.  Code,  i  2808,  providing  that  the  jury  must 
be  required,  on  the  request  of  a  party,  to  find 
specially  on  questions  of  fact  stated  to  them 
in  writing,  does  not  require  the  court  to  sub- 
mit interrogations  as  to  immaterial  facts,  or 
facts  necessarily  determined  by  the  general 
verdict 

6.  In  an  action  on  an  insurance  policy,  an  an- 
swer which  in  one  count  alleges  other  insur- 
ance as  a  ground  for  avoiding  the  policy,  and  in 
another  count  asks  to  prorate  other  insurance, 
if  any  be  found,  does  not  allege  the  existence 
of  other  insurance  as  a  basis  for  prorating  the 
loss. 

7.  The  court  may,  in  its  charge,  refer  to  other 
paragraphs   thereof,    without   repeating    them. 

Appeal  from  district  court,  Iowa  county; 
S.  H.  Fairall,  Judge. 

This  action  at  law  was  begun  April  16, 
1892,  to  recover  upon  two  policies  of  insur- 
ance against  loss  by  fire,  issued  by  the  de- 
fendant. One  is  to  the  plaintiffs  for  $750  on 
a  stock  of  agricultural  Implements  and  goods 
contained  in  a  certain  store  building  in  Wil- 
liamsburg, Iowa,  and  the  other  to  D.  J. 
O'Leary  for  $260  on  said  building,  which  last- 
named  policy  has  been  assigned  to  the  plain- 
tiffs.   The  issues  will  sufficiently  appear  in 


the  opinion.  Verdict  and  Judgment  were 
rendered  in  favor  of  the  plaintiffs.  Defend- 
ant appeals.    AflSrmed. 

McVey  &  Cheshire,  for  appellant  Thos. 
StapeltoD  and  Ranck  &  Wade,  for  appellees. 

GIVEN,  J.  1.  Plaintiffs  alleged  that  Roger 
Swire  was  an  adjusting  agrat  of  the  defend- 
ant, with  fnll  power  to  waive  proofs  of  loss, 
and  that  he  waived  proofs  of  these  losses. 
This  was  denied,  and  appellant's  first  con- 
tention is  that  there  is  no  legal  evidence 
that  Mr.  Swire  bad  authority  as  alleged.  Mr. 
Swire  was  called  by  the  plaintlffB  and  testi- 
fied to  the  effect  that  he  was  and  had  been 
special  agent  of  the  defendant  for  Iowa  for 
four  years;  tliat  the  defendant  had  no  state 
agent  or  adjuster  for  Iowa;  that  his  duties 
were  to  go  to  such  places  In  Iowa  and  do 
such  work  as  he  was  instructed  to  do;  tliat 
he  received  his  instructions  from  the  office 
of  Xlugene  Carey,  Western  manager  at  Chica- 
go; that  sometimes  adjustments  of  losses- 
were  placed  in  the  hands  of  special  adjust- 
ers, and  when  not  so  placed  were  generally 
placed  in  his  hands;  and  that  he  had  the  ad- 
justment of  this  loss  under  Instruction  from 
the  Western  manager.  Defendant  moved  to 
strike  out  this  evidence,  "on  the  ground  that 
no  agent's  authority  or  agency  can  be  proven 
by  the  agent  himself."  MoflEltt  v.  Cressler,  8 
Iowa,  122;  Clanton  v.  Railroad  Co.,  67  Iowa, 
350,  25  N.  W.  277;  Blgler  v.  Toy,  68  Iowa, 
687,  28  N.  W.  17;  Graul  v.  Strutael,  63  Iowa, 
712,  6  N.  W.  119;  Renwick  ▼.  Bancroft,  56 
Iowa,  527,  9  N.  W.  367;  and  other  cases,— 
are  cited.  In  Moffitt's  Case  it  is  said:  '*To 
bind  the  principal  by  the  representations  of  a 
third  person  the  agency  of  such  third  person 
must  be  shown  otherwise  than  by  his  dec- 
laration. He  may  prove  his  agency  by  his 
own  oath,  if  the  authority  Is  conferred  by 
parol,  or  it  may  be  established  In  many  ways, 
as  by  the  declarations  or  admissions  of  the 
principal;  but  It  cannot  be  by  the  declara- 
tions alone  of  the  person  assuming  thus  to 
act"  The  other  cases  recognize  the  rule  that 
neither  the  agency  nor  the  extent  of  his 
power  can  be  established  by  the  declara- 
tions of  the  supposed  agent;  but  in  neither 
is  it  held  that  agency  and  powers  may  not  be 
proven  by  the  agent  himself.  In  Van  Sickle 
V.  Keith,  88  Iowa,  14,  65  N.  W.  43,  the  de- 
fendant was  permitted  to  testify  that  he  was 
the  agent  for  his  wife  and  her  mother.  It 
was  urged  that  this  evidence  was  Incompetent 
to  prove  the  fact  of  agency.  The  court  says: 
"This  is  a  misapprehension  of  the  rule.  It 
is  the  rule  that  the  declarations  of  the  agent 
are  not  competent  to  establish  the  fact  of  his 
agency,  and  the  authorities  cited  are  to  that 
effect.  But  the  declaration  of  the  agent  and 
his  testimony  to  prove  the  fact  are  quite  dif- 
ferent We  know  of  no  rule  against  the 
agency  being  established  by  the  testimony  of 
the  agent."  At  the  time  this  motion  was 
ruled  upon  there  was  no  claim  nor  evidence- 
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that  Mr.  Swire's  employment  was  evidenced 
tn  writing;  therefore  there  was  no  error  la 
orerruliug  the  motion,  and,  being  overruled, 
there  was  legal  evidence  tending  to  show  that 
Swire  had  authority  as  alleged.  Plaintiff 
Daniel  O'Leaty,  being  next  examined,  tes- 
tified to  certain  acts  and  conversations  be- 
tween himself  and  Swire  with  respect  to  said 
loss  and  the  waiving  of  proofs  thereof,  and 
then  Mr.  Swire  was  called  for  further  cross- 
examination.  He  stated  that  his  contract  of 
employment  was  in  writing,  that  it  was  in 
the  company's  oflSce  In  Chicago,  and  that  he 
did  not  have  a  copy.  Thereupon  defendant 
moved  to  strike  all  the  evidence  of  Daniel 
O'Leary  as  to  conversations  and  doings  of 
Swire  on  the  subject  of  what  he  did  and  his 
authority,  and  that  tends  to  prove  a  waiver  of 
proofs  of  loss,  "because  the  authority  of 
Swire  Is  In  writing,"  which  motion  was  over- 
ruled. If  the  alleged  authority  of  Swire  was 
established,  the  testimony  of  Daniel  O'Leary 
was  competent  We  have  seen  that  Mr. 
Swire  was  a  competent  witness  by  whom  to 
prove  bis  agency  ajid  powers,  if  In  parol,  and 
that  bis  testimony  showed  his  agency  and 
powers.  This  evidence  was  not  objected  to 
on  the  ground  that  his  employment  and  pow- 
ers were  evidenced  In  writing,  and  was  prop- 
erly received.  While  It  was  made  to  appear 
later  that  Mr.  Swire's  employment  was  in 
a  writing  then  beyond  the  state,  it  does  not 
appear  that  his  powers  as  a  special  agent 
were  expressed  therein.  We  thinJt  the  con- 
trary may  be  inferred  from  the  fact  that  Mr. 
Swire's  employment  was  not  for  all  nor  for 
any  particular  branch  of  the  business,  but  to 
transact  such  particular  business  within  the 
state  as  he  might,  from  time  to  time,  be  in- 
structed, from  the  Chicago  office,  to  perform. 
The  instructions  given  from  time  to  time, 
rather  than  the  contract  of  employment, 
would  express  the  powers  which  be  was  to 
exercise.  Following  the  ruling  on  this  mo- 
tion, Mr.  Swire  was  again  recalled  for  fur- 
ther cross-examination.  He  testified  that 
the  telegram  upon  which  he  acted  In  this 
matter  came  from  the  company's  office  In 
Chicago,  and  was  signed  by  Roger  Porter,  "a 
gentleman  In  the  company's  office  In  Chi- 
cago." He  produced  the  telegram,  and  the 
defendant  introduced  it  In  evidence.  The 
telegram  to  Mr.  Swire  Is  as  follows:  "Wil- 
liamsburg telegraphs  heavy  loss.  Send  ad- 
juster, no  particulars  given.  Answer.  Rog- 
er Porter."  Under  this  record,  the  court 
was  warranted  in  refusing  to  strike  the  evi- 
dence of  Daniel  O'Leary. 

2.  These  policies  contain  the  usual  provl- 
slon  requiring  the  insured,  in  case  of  loss,  to 
give  notice  and  proofs  of  the  loss  to  the  appel- 
lant They  also  contain  the  following:  "And 
It  Is  further  expressly  covenanted  by  the  par- 
ties hereto  that  no  officer,  agent,  or  repre- 
sentative of  this  company  shall  be  held  to 
have  waived  any  of  the  terms  and  conditions 
of  this  policy,  unless  such  waiver  shall  be  In- 
dorsed hereon  In  writing."    There  Is  no  claim 


that  a  waiver  of  proofs  of  loss  was  indorsed 
on  the  policies  in  writing,  nor  that  a  waiver 
was  made  by  any  other  person  than  Roger 
Swire.  The  court  submitted  to  the  jmry  the 
Issues  whether  or  not  Mr.  Swire  had  author- 
ity to  and  did  waive  proofs  of  loss,  and  in- 
structed to  the  effect  that  If  they  found  that 
he  had  such  authority,  and  that  he  Intention- 
ally led  the  plaintiffs  to  believe  that  they 
need  not  make  proofs  of  loss,  and  that  plain- 
tiffs had  a  right  to  and  did  rely  thereon,  they 
should  find  that  there  was  a  waiver.  Appel- 
lant does  not  question  that  proofs  of  loss  might 
be  waived,  but  contends  that  "the  language 
of  the  policy  expressly  limited  the  power  of 
Swire,  and  he  bad  no  authority  to  waive 
proofs  of  loss,"  and  that  the  waiver  could 
only  be  hi  writing  on  the  policies.  These  pol- 
icies do  not,  as  in  Klrkman  v.  Insurance  Co. 
(Iowa)  57  N.  W.  953,  limit  the  power  of  mak- 
ing such  waivers  to  a  particular  officer.  The 
only  limitation  Is  that  there  shall  be  no  waiv- 
er "unless  such  waiver  shall  be  Indorsed  here- 
on [on  the  policy]  in  writing."  Unquestion- 
ably, any  officer,  agent,  or  representative  of 
the  company  having  authority  so  to  do  could 
have  waived  the  requirement  as  to  proofs  of 
loss  by  indorsement  in  writing  on  the  policy. 
Appellant's  contention  is  that  It  could  not  be 
done  in  any  other  way,  and  that  therefore, 
the  court  erred  in  submitting  said  issues  to 
the  Jury,  and  Instructing  that  a  waiver  could 
be  made  otherwise  than  in  writing  on  the  pol- 
icy. In  the  well-considered  case  of  Vlele  v. 
Insurance  Ca,  26  Iowa,  12,  It  Is  said:  "The 
question  Is  this:  Can  the  breach  of  the  condi- 
tion of  the  policy  against  the  Increase  of  the 
risk,  without  the  written  consent  of  the  in- 
surers, whereby  the  Instrument  became  for- 
feited, be  waived  by  parol,  or  by  the  acts  of 
defendant?"  After  deciding  that  the  for- 
feiture could  be  waived,  and,  if  waived,  the 
policy  would  continue  in  force,  the  court  pro- 
ceeds to  inquire  whether  the  waiver  must  be 
In  writing,  and  uses  the  following  language: 
"It  is  argued  that  the  conditldn  In  the  policy 
to  the  effect  that  an  Increase  in  the  risk  avoids 
the  contract  on  the  part  of  the  underwriters, 
unless  consent  thereto  be  had  In  writing.  Im- 
plies that  such  consent  can  be  given  In  no 
other  way.  It  will  be  at  once  remarked  that 
this  restriction  is  Itself  a  condition,  and  is 
just  as  capable  of  being  waived  or  dispensed 
with  as  any  other  condition  of  the  Instrument, 
and  In  the  same  way.  There  is  nothius  In 
the  terms  of  this  condition  prohibiting;  its 
waiver."  It  Is  certainly  clear,  under  this  au- 
thority, that  if  Mr.  Swire  had  power  so  to 
do  be  could  not  only  waive  the  proofs  of  loss, 
but  also  the  requirement  that  It  be  In  writing 
on  the  policy.  While  In  some  of  the  many 
cases  on  contracts  of  insurance  that  have 
arisen  since  Viele's  Case  some  statements  have 
been  made  In  seeming  conflict  with  that  case, 
it  will  not  be  found,  in  any  case  where  the 
question  had  been  directly  involved,  that  a 
different  rule  has  been  followed.  A  provi- 
sion that  the  waiver  of  a  forfeiture  must  be 
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in  writing  la  merely  as  to  the  manner  In  which 
the  walrei  may  be  evidenced,  and  surely  this 
may  be  waived  as  well  as  the  fwtcitnre  itself. 
Appellant  cites  and  relies  upon  the  case  of 
Ruthven  t.  Insurance  Co.  (ttwa)  CO  N.  W. 
C63,  as  decisive  of  this  question.  That  policy 
provides  as  follows:  "This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other  pro- 
visions, agreements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto;  and  no  offi- 
cer, agent,  oi  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision 
or  condition  of  this  policy,  except  such  aa  by 
the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto, 
and  to  such  provisions  and  conditions  no  offi- 
cer, agent,  or  representative  shall  liave  such 
power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  unless  such  waiv- 
er, if  any,  shall  be  written  upon  or  attached 
hereto."  We  held  that  these  provisiMis  were 
a  limitation  upon  the  power  of  the  company's 
local,  special,  and  adjusting  agents,  but  did 
not  hold  that  the  company  could  not  itself,  or 
by  an  agent  authorized  to  do  so,  waive  the 
provisions  of  the  p(dlcy  as  to  proofs  of  loss, 
and  that  waivers  should  be  In  writing  on  the 
policy.  The  limitation  in  this  policy,  quoted 
above.  Is  not  as  to  the  power  of  officera  or 
agents  to  waive  conditions  of  the  policy,  but 
simply  ttiat  waivers  shall  be  indorsed  in  writ- 
ing thereon.  The  conclusion  reached  in  tliat 
case  was  not  because  of  the  requirement  that 
'waivers  must  be  in  writing,  but  because  the 
acts  of  the  persons  upon  which  the  plaintiff 
relied  were  not  authorized.  "The  party  for 
whose  benefit  the  conditions  are  Introduced 
may  waive  the  forfeiture."  Vlele  v.  Insur- 
ance Co.,  supra.  If  it  may  be  said  that  the 
requirement  that  walvras  be  in  writing  on  the 
policy  is  for  the  benefit  of  both  parties,  then 
surely  it  could  be  waived,  or,  rather,  super- 
seded by  a  subsequent  agreement  by  1x>th.  If 
Swire  had  authority  so  to  do,  he  and  the  in- 
sured could  agree  that  the  waiver  might  be  in 
parol.  In  the  case  of  Klrkman  v.  Insurance 
Oo.,  supra.  It  was  held  that  the  matters  relied 
upon  did  not  constitute  a  waiver,  and  that  the 
agent,  Stahl,  had  no  authority  to  waive  proofs 
of  loss.  The  conclusion  is  not  based  upon  the 
provision  that  the  secretary  alone  could  waive 
proofs  of  loss,  and  that  in  writing.  In  the 
recent  case  of  Taylor  v.  Insurance  Co.  (Iowa) 
©7  N.  W.  677,  the  contention  was  whether  the 
agent,  Bowen,  had  authority  to  waive  cei-tain 
conditions  in  the  policy,  and  it  was  held  tliat 
be  had  not.  That  policy  provided  that  no 
condition  therein  "could  be  waived,  except  in 
writing,  signed  by  the  secretary."  The  court 
says:  "We  need  not  determine  whether  there 
could  In  any  case  be  a  waiver  in  any  other 
manner  than  provided  by  the  policy."  We 
think  there  was  no  error  in  submitting  to  the 
Jury  the  question  whether  Swire  had  author- 
ity to  and  did  waive  proofs  of  loss,  nor  in  in- 
structing that  snch  waiver  might  be  In  parol. 
We  are  also  of  the  opinion  that  the  Jui?  waa 


warranted  in  finding  that  Swire  was  author- 
ized to  and  did  waive  proofs  of  loss.  The 
fact  that,  atter  the  lapse  of  the  time  allowed, 
the  plalntifl:8  attempted  to  make  pioof  of  the 
loss,  was  immaterial,  as  recovery  was  aonsht 
upon  the  ground  tliat  proofs  had  tkeen  waived. 

3.  The  policies  in  suit  each  covtain  a  pro- 
vision "that.  In  the  event  of  loso,  this  com- 
pany shall  not  be  liable  for  aai  amount 
greater  than  three-fourths  of  the  actual  cash 
value  of  the  property  covered  by  this  policy 
at  the  time  of  such  loss^  and  In  case  of  other 
Insurance,  whether  poUcies  are  concurrent 
or  not,  then  few  only  its  pro  rata  proportion 
of  such  three-fourths'  value.  Total  inaar- 
ance  Is  hereby  limited  to  three-fourths  of 
tlie  cash  value  of  the  property  hereby  cov- 
ered, and  to  be  concurrent  herewith.  The 
petition  Is  in  two  counts,  one  on  eaeh  policy. 
The  defendant  answered  each,  alleging  that 
the  property  was  Insured  In  other  companies 
named,  and  in  sums  stated:  that  the  value 
of  the  property  did  not  exceed  a  sum  named; 
and  charging  "that  said  property  was  In- 
sured for  its  full  value  and  more,  and  that 
in  consequence  thereof  there  was  overinsur- 
ance,  prohibited  by  the  terms  and  conditions 
of  said  policy,  and  this  policy  was  void  on 
account  of  overiusurance."  Plaintiffs  de- 
murred to  these  parts  of  the  answer,  on  the 
following  grounds:  "The  cendltlon  referred 
to  in  the  policy  does  not  constitute  a.  repre- 
sentation of  warranty,  and  there  is  no  alle- 
gation of  fraud,  mlsrepreseutatkui,  or  cod- 
cealment,  or  that  the  property  was  Insured 
for  more  than  the  limitation  stated  \m  the 
policy,  with  knowledge  upon  the  part  of  the 
plaintiff;  and  it  la  not  claimed  that  tKJain- 
tlff  had  exceeded  the  limltatioa  of  said 
policy  knowingly,  and  no  facts  are  shown 
which  would  indicate  a  fraudulent  overvalu- 
ation or  fraudulent  overinsuraitce."  This 
demurrer  was  sustained,  to  which  defendant 
excepted,  and  elected  to  stand  upon  the  an- 
swer. Appellant's  counsel  discuss  the  evi- 
dence to  show  that  the  value  of  the  prop- 
erty was  not  equal  to  the  aggregate  amount 
of  the  insurance,  and  contend  that,  there- 
fore, the  court  erred  in  sustaining  the  de- 
murrer. That  ruling  cannot  be  tested  by  the 
evidence,  and,  as  counsel  have  Bot  other- 
wise discussed  It,  we  will  not  consider  it 
further  than  to  say  that  the  rtlllng  seems  to 
be  in  harmony  with  the  case  of  Stone  y.  In- 
surance Co.,  68  Iowa,  738,  28  N.  W.  47,  and 
that  the  grounds  stated  in  the  demurrer 
were  well  taken. 

4.  Appellant  presented  in  due  time  five  spe- 
cial Interrogatories  to  be  submitted  to  the 
jury,  which  the  court  refused  to  submit, 
namdy:  First  What  would,  be  the  cost  at 
the  time  of  the  flre  of  midaciag  the  stock 
of  goods  covered  by  poUey  No.  3,fi047  Sec- 
ond. Did  plaintiffs  rely  upon  the  acts  of 
Roger  Swire  after  the  flre,  and  had  they, 
as  reasonable  men,  the  ri^t  to  rely?  Third. 
Did  the  acts  of  Roger  Swire  prevent  the 
plaintiffs  from  making  proofs  of  iota  wlthia 
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«0  days  after  the  fire?  Fourth.  Was  any 
juroof  of  loss  made  by  plaintifCs,  and,  If  ao, 
-when?  Fifth.  Were  proofs  of  loss  fvalved 
by  defendant  company,  and,  if  so,  when? 
The  Jury  must  be  required,  "on  the  request 
of  any  party  to  the  action,  to  find  specially 
upon  any  particular  question  of  fact,  to  be 
stated  to  them  in  writing."  Cktde,  f  280& 
It  is  not  error  to  refuse  to  submit  Interroga- 
tories as  to  immaterial  facts,  nor  that  are 
not  ultimate  in  their  nature,  that  may  not  be 
answered  by  "Yes"  or  "No,"  or  in  some  other 
brief  and  pertinent  way.  They  must  be  as 
to  a  single  fact,  and  not  conclusions  based 
upon  many  facts.  Bonham  r.  Insurance 
Ck).,  25  Iowa,  328;  Phoenix  v.  Lamb,  29  Iowa, 
352:  Marshall  v.  Blackshire,  44  Iowa,  475; 
Home  Ins.  Co.  ▼.  Northwestern  Packet  Co., 
32  Iowa,  233.  In  Wbalen  v.  Kallroad  Co., 
75  Iowa,  at  page  568,  39  N.  "W.  897,  it  is 
said:  "Of  course  such  fact  or  facts  must 
be  material,— pertinent  to  the  matter  in 
controversy,— and  the  interrogatories  must 
ask  a  response  as  to  the  existence  of  some 
I>ai-ticalar  fact,  and  not  embrace  a  series  of 
facts  which  are  necessarily  Included  In  and 
determined  by  the  general  verdict."  See, 
also,  Hawley  v.  Railway  Co.,  71  Iowa,  717, 
29  N.  W.  787,  and  Thomas  v.  Schee.  80  Iowa, 
238,  45  N.  W.  539.  Except  the  fourth,  each 
and  all  of  these  Interrogatories  embraced 
facts  which,  under  the  issues,  were  neces- 
<»rily  Included  in  and  determined  by  the 
general  verdict.  The  fourth  was  Immateri- 
al, for,  as  already  stated,  recovery  was 
sought  not  upon  a  claim  that  proofs  had 
been  made,  but  that  making  them  had  been 
waived.  There  was  no  error  in  refusing  to 
submit  these  Interrogatories. 

6.  Appellant  asked  an  instruction,  which 
was  refused,  reciting  the  other  insurance, 
and  the  amount  thereof,  claimed  to  be  upon 
the  stock  of  goods,  and  directing  the  Jury, 
if  it  found  the  defendant  liable,  to  ascertain 
what  it  would  cost  to  have  replaced  the 
goods,  and  to  prorate  the  amount  among  the 
companies  according  to  the  amount  covered 
by  each  policy,  and  "then  you  will  rate 
three-fourths  of  the  amount  found  to  be  the 
pro  rata  share  of  this  defendant,  with  in- 
terest." While  the  policy  on  the  goods  does 
provide  for  prorating  the  loss,  we  do  not 
think  there  was  any  issue  to  call  for  the 
Instruction  refused.  Appellant,  in  the 
eighth  paragraph  of  the  answer  to  the  first 
count  of  the  petition,  alleged  that  there  was 
$500  existing  insurance  on  the  goods  at  the 
time  this  policy  was  issued,  and  that  this 
policy  was  therefore  void.  Plaintiffs  replied, 
and  proved,  without  contradiction,  that  ap- 
pellant's agent  knew  of  said  other  Insurance 
when  he  took  the  application  for  this.  In 
the  next  paragraph  of  said  answer  appellant 
rt-cites  the  provisions  of  the  policy  as  to  pro- 
rating with  other  Insurance,  and  says  as 
follows:  "That  If  it  shall  be  found  that  this 
policy  provides,  and  the  other  policies  there- 
on are  valid,  that  they  shall  prorate  with 
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this  defendant,  but  that  in  no  event  can  the 
liability  of  this  company  be  more  than  three- 
. fourths  of  the  actual  value  of  the  property." 
Surely  neither  of  these  paragraphs  alleges 
the  existence  of  other  Insurance  as  a  basis 
for  prorating  the  loss.  The  first  alleges 
other  Insurance,  not  as  a  basis  for  prorating, 
but  as  rendering  the  policy  void.  The  sec- 
ond does  not  allege  other  insurance,  but  asks 
to  prorate  if  any  be  found.  To  entitle  ap- 
pellant to  this  Instruction,  facts  should  have 
been  alleged  that  entitled  It  to  have  the  loss 
prorated.  Another  Instruction,  asked  by  ap- 
pellant and  refused,  is  as  to  whether  appel- 
lees had  a  right  to  and  did  rely  upon  what 
Swire  did.  This  subject  was  fully  covered 
by  instructions  given.  The  same  is  true  of 
the  tenth  instruction,  refused,  and  the 
eleventh  is  disposed  of  in  what  we  have  said 
as  to  the  evidence  of  Swire's  authority  be- 
ing in  writing.  In  this  connection  we  quote 
from  Taylor  v.  Insurance  Co.,  supra,  the 
following:  "The  question  of  chief  impor- 
tance in  this  case  is,  what  were  the  powers 
and  duties  of  the  agent,  Bowen?  It  appears 
that  he  had  an  agreement  In  writing  with 
the  defendant,  which  was  not,  however,  in- 
troduced in  evidence:  hence  bis  authority 
and  duty  to  act  (or  the  defendant  must  be 
determined  from  what  he  says  In  regard  to 
it,  and  the  policy  in  suit."  The  refusal  to 
give  the  fifteenth  and  sixteenth  Instructions 
asked  is  complained  of.  These  instructions 
state  elementary  propositions  that  are  suffi- 
ciently Indicated  In  those  given.  We  dis- 
cover no  error  in  refusing  said  instructions. 
G.  Appellant  complains  of  the  seventh 
paragraph  of  the  charge,  because  the  court 
said  "there  were  no  proofs  of  loss."  Such 
was  the  fact  under  these  issues,  for,  as  al- 
ready stated.  It  was  immaterial  under  the 
Issues  that  appellees  attempted  to  make 
proofs  of  loss  after  the  period  fixed.  It  is 
also  complained  that  in  this  the  court  refers 
to  other  paragraphs  of  the  charge.  Surely 
there  was  no  error  in  this.  If  in  each  suc- 
ceeding paragraph  the  court  must  repeat  all 
that  has  preceded,  the  charge  would  be  end- 
less and  confusing.  What  we  have  said  dis- 
poses of  all  the  questions  argued  and  leads 
us  to  the  conclusion  that  the  Judgment  of 
the  district  court  should  be  afOrmed. 


BOGGS  V.  DOUGLASS. 

(Sapreme  Court  of  Iowa.     Dec  12,  1886.) 

Cbioitoks'  Soits— Settino  Asidb  Coxvbtancb— 

POKCHASB  OP  JODOMBNT    BT  OkAiSTSS— 
ENFORCEMENT  OP  LlBX, 

1.  A  purchaser  of  land  against  whom  salts  have 
bfen  commenct'd  by  judgment  credifora  of  his  ven- 
dor to  set  aside  the  sale  for  fraud,  and  establish 
their  judgmpnts  as  lien«  on  the  land,  may  pur- 
chase a  judgment  on  which  such  a  snit  is  baaed, 
and  will  take  with  It  the  lien  created  by  the 
fillnjc  of  the  creditors'  suit,  which  is  entitled  to 
priority  over  the  liens  of  other  judgments  on 
wliich  suits  were  subsequently  commeoced. 
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2.  la  each  case  the  purcliase  of  the  judgment 
by  the  defendant,  who  is  the  owner  of  the  land, 
ia  equivalent  to  an  admission  of  the  validity  of 
the  lien,  which  renders  the  trial  of  the  action 
unnecessary ;  and  he  may  set  up  the  lien  by  cross 
petition,  and  have  it  establislied,  in  an  action  for 
possession  by  a  purchaser  under  a  decree  upon  a 
junior  lien. 

Appeal  from  district  court,  Monroe  county; 
Robert  Sloan,  Judge. 

February  17, 1883,  Aaron  and  William  Hicks, 
being  tben  Indebted  to  plaintiff  and  others, 
conveyed  to  the  defendant  830  acres  of  land, 
and  he  entered  into  possession  of  the  same. 
Suits  were  brought  by  creditors  of  the  Hlckses, 
and  the  land  attached,  and  judgments  were 
entered  ordering  the  sale  of  the  same.     Plain- 
tiff's judgment  was  rendei-ed  April  17,  1883, 
and  a  judgment  in  favor  of  one  Casaday, 
April  19,  1883.     May  16,  1883,  said  Casaday 
filed  a  creditors'  bill,  charging  that  the  con- 
veyance to  the  defendant  herein  was  fraudu- 
lent, and  asking  that  it  be  canceled,  and  that 
the  real  estate  be  sold  to  satisfy  his  said  judg- 
ment    Douglass  and  the  Hlckses  filed  an  an- 
swer admitting  the  judgment  and  conveyance, 
but  denying  the  alleged  fraud.     November  10, 
1883,  plaintiff  herein  nied  a  like  petition,  to 
which  the  defendant  made  answer.     Plaintiff 
herein  prosecuted  his  creditors'  bill  suit,  and 
on  March  4,  1887,  secured  a  decree  in  con- 
formity to  the  allegations  of  his  bill.    The 
suit  on  the  Casaday  judgment  Is  still  pend- 
ing.   The  Casaday  judgment,  however,  was 
assigned  to  one  Steele,  and  by  her  to  the  de- 
fendant herein  on  March  30,  1887.     Plaintiff 
herein  enforced  his  decree  by  sale  of  certain 
lands,  for  which  he  received  a  sheriff's  deed 
on  June  15,  188S.     He  demanded  possession 
thereunder  of  defendant  herein,  Douglass,  and, 
being  refused,  brought  this  suit  on  Septem- 
ber 27,  1888,  to  establish  his  title,  and  for 
possession,  claiming  absolute  ownership  to  the 
land  by  virtue  of  his  sheritTs  deed.    In  this 
suit  Douglass  claimed  title  and  possession  In 
himself  under  the  deed  from  the  Hlckses  of 
date  February  17,  1883,  and  by  way  of  cross 
bill  pleaded  that  judgments  had   been  ren- 
dered against  the  Hlckses  in  favor  of  Casaday, 
Wallace,  and  Ramsey,  and  that  creditors'  bills 
had  been  filed  thereon,  and  also  pleaded  that 
all  of  said  judgments  had  been  assigned  to 
him,  whereby  he  claimed  an  equitable  Hen 
on  said  land  for  the  amount  of  said  judgments 
prior  to  the  lien  of  plaintiff,  Boggs,  and  asked 
that  Boggs  be  required  to  pay  said  judgments 
before  being  allowed  to  question  his  (Doug- 
lass') title  under  the  deed  from  the  Hlckses. 
This  cause  was  tried  March  7,  1891,  and  a  de- 
cree entered  In  the  lower  court  awarding  to 
Douglass  the  relief  prayed  in  his  cross  bill. 
Boggs  appealed,  and  this  court  filed  an  opin- 
ion October  9,   1893,   In  said   case.     See  89 
Iowa,  150,  56  N.  W.  412.    A  procedendo  Is- 
sued upon  the  decree,  under  which  the  dis- 
trict court  found  and  decreed  that  the  Casa- 
day Judgment  and  creditors'  bill  thereon,  in 
view  of  the  assignment  thereof  to  Douglass, 
operated  to  create  a  perfect  lien  in  his  favor, 


and  that  he  was  entitled  to  the  benefit  of 
such  lien,  and  to  be  protected  in  Its  enforce- 
ment; and  decreed  that  said  lien  is  superior, 
as  to  the  land  in  controversy,  to  the  lien  of 
plaintiff,  by  virtue  of  his  sheriff's  deed;  and 
foreclosed  the  lien  in  favor  of  Douglass  as 
against  plaintiff  and  tne  other  defendants: 
and  directed  the  Issuance  of  a  special  execu- 
tion thereon  for  the  sale  of  Aaren  Hicks'  Inter- 
est in  the  land  in  controversy  for  the  amount 
of  said  Casaday  judgment,  interest  and  costs, 
and  that  the  purchaser  at  said  sale  shonid 
take  title  to  said  land  free  of  plaintiff's  lien 
and  claim,  subject  to  plalntifTs  right  of  re- 
demption. From  this  decree,  plaintiff  appeals. 
Afilrmed. 

William   A.   Nlchol,  for  appellant     T.   a 
Perry,  for  appellee. 

KINNE.  J.  Plaintiff  contends  that  the  de- 
cree entered  In  the  court  below  is  erroneous 
because  not  in  accordance  with  the  opinion  of 
this  court,  to  which  reference  has  been  made. 
That  opinion  foimd  that  plaintiff  was  the 
holder  of  the  legal  title  to  the  land,  and  en- 
titled to  its  possession;  that  such. rights  were 
subject  to  Douglass'  right  to  "enforce  the  lien 
created  by  the  Casaday  judgment  and  the  pe- 
tition in  equity  filed  to  enforce  it";  that  the 
lien  created  by  said  Casaday  judgment  and 
creditors'  bill  was  paramount  to  plaintiff's  lien 
tmder  which  he  acquired  the  legal  title  to 
the  land;  that  Douglass'  lien  did  not  give  him 
the  right  of  possession  as  against  plaintiff  un- 
til it  had  been  enforced.  Plaintiff,  then,  was 
entitled  to  the  possession  of  the  land,  subject 
to  the  paramount  claim  of  Douglass  imder  the 
Casaday  judgment  and  creditors'  bill,  when- 
ever that  claim  should  be  legally  enforwd. 
So  long  as  the  Casaday  judgment  was  In  force, 
and  the  bill  was  pending  upon  it  to  set  aside 
the  sale  from  the  Hlckses  to  Douglass,  and 
so  long  as  the  latter  was  the  owner  of  said 
judgment  he  (Douglass)  held  an  enforceable 
lien  against  the  property;  and  if,  at  any  time 
while  it  was  so  held,  it  ripened  Into  an  ex- 
ecution and  sale  of  the  property,  the  par- 
chaser  thereunder  would  take  a  title  free  and 
clear  of  plaintiff's  claim  and  lien,  because  the 
bill  was  filed  on  the  Casaday  judgment  prior 
to  the  time  of  the  filing  of  the  bill  on  plain- 
tiff's judgment,  and  the  lien  of  Douglajss  would 
therefore  be  paramount  But  so  long  as  Doug- 
lass had  an  enforceable  but  unenforced  lien, 
neither  he  nor  any  one  else  claiming  thereun- 
der could  claim  or  hold  possession  of  the  prem- 
ises thereimder  as  against  plaintiff.  Plaintiff 
contends  that  the  court  could  make  no  order 
for  the  enforcement  of  the  lien  of  the  Casada; 
judgment  and  creditors'  bill  until  a  trial  was 
had  thereon,  and  the  fraud  alleged  In  the  bill 
established  by  evidence;  that,  when  the  opin- 
ion speaks  of  the  right  of  Douglass  to  enforce 
"the  lien  created  by  the  Casaday  jadgment 
and  the  petition  in  equity  to  enforce  it"  It 
refers  to  such  a  trial.  It  may  be  admitted 
that  ordinarily  the  lien  acquired  by  the  filln;^ 
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of  a  creditors'  bill  to  set  aside  a  sale  on  tbe 
ground  of  fraud  is  not  such  as  to  authorize  a 
court  to,  without  proper  proof  of  the  aver- 
mentB  of  the  bill,  order  a  sale  of  the  property 
on  the  judgment  Here,  however,  we  have 
a  case  where  the  alleged  frandulent  grantee, 
Douglass,  has  become  the  purchaser  of  a  judg- 
ment upon  which  a  creditors'  bill  has  been 
filed  against  him  to  Bet  aside  the  conveyance' 
of  the  laud  to  blm  as  fraudulent  He  had 
a  right  to  purchase  tbe  Casaday  judgment 
and  with  It  he  took  the  liens  which  had  been 
created  by  the  filing  of  the  creditors'  bill  there- 
on. See  Bank  v.  Loomis  (decided  at  this 
term)  69  N.  W.  443;  also,  Fordyce  v.  Hicks, 
76  Iowa,  44,  40  N.  W.  80,  wherein  the  ques- 
tion of  tbe  purchase  of  this  and  other  judg- 
ments Is  considered.  It  is  there  said:  "The 
mere  fact  that  he  Is  a  fraudulent  grantee  can 
make  no  difference.  He  was  the  owner  of  the 
real  estate,  and  as  such  be  had  the  right  to 
pay  off  or  purchase  the  Indebtedness  of  his 
grantors.  He  could  thus  pay  or  obtain  all 
or  a  part  of  such  indebtedness,  and  in  that 
way  perfect  his  title  against  the  only  parties 
who  could  question  It"  Smith  v.  Grimes,  43 
Iowa,  356. 

Now,  plalntifTs  contention  amounts  to  this: 
That  Douglass,  who  was  adjudged  in  plain- 
tiff's other  suit  to  be  a  fraudulent  grantee  of 
tbe  property,  shall,  in  the  creditors'  bill  filed 
upon  the  Casaday  judgment,  which  he  (Doug- 
lass) now  owns,  establish  that  he  (Douglass) 
is  a  fraudulent  grantee.  In  order  to  secure  the 
benefit  of  the  payment  of  the  Casaday  judg- 
ment which  is  a  paramount  lien  to  plaintiff's 
because  the  bill  on  the  Casaday  judgment  was 
first  filed.  We  do  not  think  this  Is  the  law. 
Being  the  absolute  owner  of  the  land  as 
against  the  whole  world  except  the  creditors 
of  the  Hlckses,  he  had  the  right  to  virtually 
admit  the  truth  of  the  allegations  of  the  bill, 
and  purchase  the  judgment.  Such  Hen  was 
In  no  way  connected  with  or  dependent  upon 
tbe  fraudulent  conveyance.  No  claim  is  made 
that  Douglass  colluded  with  any  one  to  avail 
himself  of  the  benefit  jf  a  judgment  which 
was  not  in  all  respects  valid  and  just  for  the 
purpose  of  obtaining  a  lien  prior  to  that  of 
plaintiff.  Why  should  Douglass,  in  order  to 
avail  blmaelf  of  the  benefit  of  the  Casaday 
Hen,  be  compelled  to  go  through  the  farce 
of  a  trial?  What  principle  of  law  prevents 
him  from  admitting  a  fact  which  he  knows 
could  be  established  by  evidence,  and  thus 
acting  upon  it  In  protecting  his  title?  We 
discover  no  reason  in  such  a  case  for  requir- 
ing tbe  grantee  to  establish,  in  a  trial,  fraud 
as  against  himself,  before  he  can  have  the 
benefit  of  a  prior  lien  which  he  has  purchased. 
The  opinion  of  this  court  does  not  contemplate 
or  require  such  procedure  In  this  case.  The 
Casaday  lien  and  creditors'  bill  was  properly 
enforced  by  the  decree  complained  of,  which 
foreclosed  the  lien,  and  ordered  a  sale  of  the 
property.  The  plaintiffs  rights  are  fully  pre- 
served by  the  decree,  and  he  has  no  just  cause 
of  complaint    Affirmed. 


GULL  RIVER  LUMBER  CO.  v.  OSBRONE- 

McMILLAN  ELEVATOR  CO.i 

(Supreme  Court  of  North  Dakota.    Nov.  21, 

1896.) 

Appbal  —  Review  —  Kew  Tkiil  —  Discretion  or 

TllIAL,   COUKT. 

1.  When  a  motion  for  a  new  trial  embraces 
the  ground  that  the  evidence  does  not  justify 
the  verdict  the  motion,  upon  such  ground,  is 
addressed  to  the  sound  judicial  discretion  of 
the  trial  court)  and  tbe  order  made  thereon, 
baaed  upon  such  ground,  will  not  be  reverMpil 
In  this  court  unless  the  record  discloses  a  case 
of  abuse  of  discretion.  This  is  especially  true  in 
cases  where  a  new  trial  is  ordered  in  the  court 
below. 

2.  Evidence  examined,  and  held,  that  the  or- 
der granting  a  new  trial  upon  the  ground  that 
the  verdict  was  not  justified  by  the  evidence 
was  not  an  abuse  of  judicial  discretion,  and 
hence  the  same  is  affirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ransom  county; 
W.  S.  Lauder,  Judge. 

Action  by  the  Gull  River  Lumber  (Jompany 
aealnst  the  Osbrone-McMUlan  Elevator  Com- 
pany. Verdict  for  plaintiff.  From  an  order 
granting  a  new  trial,  it  appeals.    Afilrmed. 

Ed  Pierce  and  Edward  Engenid,  for  appel- 
lant   P.  H.  Rourke,  for  respondent 

WALLIN,  O.  J.  This  action  is  brought  to 
recover  damages  for  the  conversion  of  certain 
wheat  covered  by  a  chattel  mortgage  owned 
by  tbe  plaintiff.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff.  Defendant  upon  a 
statment  of  the  case,  moved  for  a  new  trial  of 
the  action  upon  several  grounds,  among  which 
was  the  ground  that  the  evidence  was  iusuffi- 
cient  to  justify  the  verdict  The  motion  was 
granted,  and,  appended  to  its  order  granting 
a  new  trial,  tbe  learned  trial  court  has  set  out 
a  memorandum  of  the  grounds  or  reasons  upon 
which  a  new  trial  was  ordered.  After  point- 
ing out  the  fact  that  from  the  standpoint  of 
the  trial  court  at  least,  the  verdict  returned 
was  an  unjust  one,  the  court  stated,  in  sub- 
stance, that  it  granted  a  new  trial  chiefly  for 
the  reason  that  the  verdict  was  not  justified  by 
the  evidence.  We  have  read  the  evidence 
with  care,  and  are  satisfied  that  the  view  of 
it  taken  by  the  trial  court  was  entirely  pit^)er; 
but  as  It  could  serve  no  useful  purpose  as  a 
guide  to  the  solution  of  future  cases  to  set  out 
the  evidence,  we  shall  refrain  from  doing  so. 
We  need  only  call  attention  to  the  familiar 
rule  that  where  a  motion  for  a  new  trial  is 
made  In  the  trial  court  upon  the  ground  that 
the  verdict  is  not  Justified  by  the  evidence, 
such  motion  is  addressed  to  the  sound  discre- 
tion of  the  tribunal  which  beard  and  saw  tbe 
witnesses,  and  tberefwe  had  advantages  in 
weighing  the  testimony  which  are  not  possess- 
ed by  an  appellate  court  In  such  cases,  and 
especially  where  the  verdict  is  set  aside,  and 
a  new  Mai  granted,  an  appellate  court  will 
not  reverse  the  order  merely  upon  the  ground 
that  there  was  some  conflict  in  the  evidence. 

*  Rehearing  denied  January  8,  1897. 
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The  application  for  a  new  trial  npon  such 
ground  being  addressed  to  the  aoond  discretion 
of  the  ccMirt  below,  an  order  of  that  court  will 
not  be  reversed  unless  the  record  discloses  a 
case  of  abuse  of  discretion.  This  is  especial- 
ly true  where  a  new  trial  has  been  granted. 
This  rule  has  Ic«g  since  passed  the  boundaries 
of  debate.  See  Hayne,  New  Trial,  f  97,  and 
cases  dted  in  the  notes  to  said  section.  The 
n^er  gi'sntlng  a  new  trial  is  affirmed.  AH 
the  judges  concurring. 


STA.TB  ex  teL  BROOKS  et  aL  t.  O'CONNBR, 

Sheriff. 
(Soureme  Court  of  North  Dakota.     Not.  24, 
1886.) 
BxKCUTiox    Sale— RBncMPTiON. 
A  redemptioner  must  redeem  from  another 
redempticxier,  on  sale  of  real  estate  under  execu- 
tion, or  on  foreclosure  of  a  mortgage  by  adver- 
tisement, within  60  days  after  the  last  precedinR 
redemption,  aithouRh  a  year  has  not  yet  expired 
since  the  day  of  sale. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Grand  Forks 
county;  Charles  F.  Templeton,  Judge. 

Petition  for  mandamus  by  the  state  <tf 
North  Dakota,  on  the  relation  of  Lester  R. 
Brooks,  Dwlght  F.  Brooks,  and  Aaron  S. 
Brooks,  co-partners  as  Brooks  Bros.,  against 
Michael  J.  O'Conner,  sheriff.  Judgment  for 
plaintiffs.     Defendant  appeals.     Aillrmed. 

Bosard  &  Burke,  for  appellant.  Cochrane 
&  Feetbam,  for  respondents. 

CORLISSk  J.  The  controversy  In  this  case 
relates  to  the  right  of  redemption  from  a  mort- 
gage foreclosure  sale.  A  first  mortgage  up- 
on the  premises  involved  was  foreclosed  by 
advertisement,  and  the  sale  under  such  fore- 
closure took  place  June  24,  1805.  On  the  23d 
of  April,  1886,  Brooks  Bros.,  who  (we  will 
assume,  for  the  purposes  of  this  decision) 
held  a  third  mortgage  upon  the  property,  re- 
deemed the  same  from  such  foreclosure  sale. 
On  the  23d  of  June,  1896,  the  Security  Trust 
Company,  holding  a  second  mortgage  upon 
the  land,  attempted  to  redeem  from  the  third 
mortgagees,  who  had  redeemed.  The  only 
question  necessary  for  us  to  consider  is 
whether  this  second  redemption  was  in  time. 
The  appeal  is  from  a  final  order,  in  a  special 
proceeding,  directing  that  a  peremptory  writ 
of  mandamus  issue  commanding  the  defend- 
ant, as  sheriff,  to  execute  and  deliver  to  the 
relators,  Brooks  Bros.,  a  sherltTs  deed  of  the 
property  sold.  If  the  attempted  redemption 
by  the  Security  Trust  Company  was  ineffectu- 
al, we  must  affirm  this  order.  That  it  was 
Ineffectual  we  have  no  doubt,  for  the  reason 
that  It  was  not  made  In  time.  While  It  was 
made  within  a  year  of  the  day  of  sale,  yet 
more  than  60  days  had  elapsed  since  the  pre- 
ceding redemption  by  Brooks  Bros.  They 
redeemed  from  the  purchaser  on  the  23d  of 
April,  1886,  and  tbe  Security  Trust  Company 


sought  to  redeem  from  them  on  the  23d  of 
June,  1886,  61  days  later.  That  a  redemp- 
tloaer  Is  not  accorded  by  the  statute  a  full 
year  after  the  sale  In  which  to  redeem  from 
another  redemptioner,  but  that  he  must  re- 
deem from  another  redemptioner  within  60 
days  after  the  last  preceding  redemption,  al- 
though the  year  has  not  yet  explr^  is  too 
obvious,  from  the  language  of  the  statute,  to 
admit  of  question.  Section  5854  of  the  Re- 
vised Codes  declares  that  the  subject  of  re- 
demptloa  from  sale  of  foreclosure  of  mort- 
gage by  advertisement  is  governed  by  the 
sections  of  the  statute  relating  to  redemp- 
tion from  sales  upon  execution.  These  sec- 
tions, so  far  as  they  bear  upon  the  question 
now  before  us,  provide  as  follows: 

"Sec.  6540.  Property  sold  subject  to  re- 
demption, or  any  part  sold  separately,  may 
be  redeemed  in  the  manner  hereinafter  pro- 
vided by  the  following  persons,  or  their  suc- 
cessors in  interest:  (1)  The  Judgment  debt- 
or, or  his  successor  In  interest  (2)  A  credit- 
or having  a  lien  by  Judgment  or  mortgage  on 
the  property  sold  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  which  the 
property  was  sold.  The  persons  mentioned 
In  the  second  subdivision  of  this  section  are 
in  this  chapter  termed  redemptloners. 

"Sec.  5541.  The  Judgment  debtor  or  re- 
demptioner may  redeem  the  property  from 
the  purchaser  within  one  year  after  the  sale 
on  paying  the  purchaser  the  amount  of  his 
purchase  with  twelve  per  cent.  Interest  there- 
on, together  with  the  amount  of  any  assess- 
ment or  taxes  which  the  purchaser  may  have 
paid  thereon  after  the  purchase  and  Interest 
at  the  same  rate  on  such  amount;  and  If  tbe 
purchaser  is  also  a  creditor,  having  a  prior 
lien  to  that  of  the  redemptioner,  other  than 
the  Judgment  under  which  such  purchase 
was  made,  the  amount  of  such  lien  with  in- 
terest. 

"Sec.  6542.  If  the  property  Is  so  redeemed 
by  a  redemptioner,  another  redemptioner 
may  within  sixty  days  after  the  last  redemp- 
tion again  redeem  it  from  tbe  last  redemp- 
tioner on  paying  the  sum  paid  on  such  last 
redemption,  with  like  Interest  thereon  In  ad- 
dition, as  provided  by  the  preceding  section, 
and  the  amount  of  any  assessment  or  taxes 
which  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him  with 
like  interest  on  such  sum,  and.  In  addition, 
the  amount  of  any  lien  held  by  said  lost  re- 
demptioner prior  to  bis  own  Interest;  but  the 
Judgment  on  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.  The  property 
may  be  again,  and  as  often  as  a  redemptioner 
is  so  disposed,  redeemed  from  any  previous 
redemptioner  within  sixty  days  after  the 
last  redemption  on  paying  the  sum  paid  on 
the  last  previous  redemption  with  interest  at 
tbe  same  rate  as  provided  for  the  first  re- 
demption in  section  5541  in  addition,  and  the 
amount  of  any  assessment  or  taxes  which 
tbe  last  previous  redemptioner  paid  after 
the  redemption   by  him   with   like   Interest 
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thereon  and  the  amount  of  any  Uens,  other 
than  the  ]nd«;ment  under  which  the  proper- 
ty was  Bold,  held  by  the  last  redemptioner 
prevloas  to  his  own.  with  Interest" 

"Sec.  5544.  If  no  redemption  Is  made  with- 
in one  year  after  the  sale,  the  purchaser  or 
his  assignee  is  entitled  to  a  conreyance;  or  If 
so  redeemed,  whenever  sixty  days  have  elaps- 
ed and  no  other  redemption  has  been  made 
and  notice  thereof  given  and  the  time  for 
redemption  has  expired,  the  last  i-edemptlon- 
er.  or  his  assignee,  is  entitled  to  a  sheriff's 
deed;  but  in  all  cases  the  Judgment  debtw 
shall  have  the  entire  period  of  one  year  from 
the  date  of  the  sale  to  redeem  the  property." 

It  is  clear  that  section  5541  relates  to  only 
cases  of  redemptions  from  the  purchaser  at 
the  sale,  and  not  from  a  redemptioner.  It  Is 
only  when  the  redemptioner  is  redeemii^ 
from  the  purchaser  that  he  Is  allowed  the 
full  year  in  which  to  redeem.  In  the  very 
next  section  the  case  of  a  redemption  from 
another  redemptioner  Is  specifically  provided 
for.  That  section  In  terms  limits  the  exer- 
cise of  the  right  in  such  a  case  to  the  pe- 
riod of  60  days  after  the  last  preceding  re- 
demption. That  it  was  the  purpose  of  the 
lawmaking  itower  to  grant  to  the  redemp- 
tioner the  full  period  of  one  year  only  In  cas- 
es of  redemption  from  the  purchaser,  and 
to  restrict  him  to  the  period  of  60  da^-s  since 
the  last  redemption  when  he  redeems  from 
a  redemptioner,  is  conclusively  evinced  by  the 
concluding  clause  of  section  5544,  which  de^ 
Clares:  "But  in  all  cases  the  Judgment  debt- 
or shall  have  the  entire  period  of  one  year 
from  the  date  of  the  sale  to  redeem  the  prop- 
erty." Placing  these  provisions  of  the  stat- 
ute together,  the  Intent  of  the  legislature  is 
very  plain.  The  redemptioner  is  to  have  one 
year  when  he  redeems  from  the  purcliaser, 
but  only  60  days  since  the  last  preceding  re- 
demption when  he  redeems  from  a  redemp- 
tioner; "but  in  all  cases  the  Judgment  debt- 
or shall  have  the  entire  period  of  one  year 
from  the  date  of  the  sale  to  redeem  the  prop- 
erty." Our  statutes  on  this  subject  have  a 
history.  Prior  to  1873  they  constituted  sec- 
tions 701  to  703,  both  inclusive,  of  the  Cali- 
fornia Code  of  Civil  Procedure,  with  the  ex- 
ception of  the  clause  last  quoted.  While  the 
statutes  remained  in  this  condition  in  the 
state  of  California,  the  supreme  court  of  that 
state  decided  that  even  the  Judgment  debtor 
himself  could  not  redeem  from  a  redemption 
after  more  than  60  days  had  expired  since 
such  redemptioner  had  redeemed  from  the 
purchaser,  despite  the  fact  that  a  year  had 
not  elapsed  since  the  sale.  Boyle  v.  Dalton, 
44  Cal.  332.  That  court  held  that  the  statute 
put  both  the  Judgment  debtor  aud  the  re- 
demptioner in  the  same  categui'.\'.  whether 
redemption  from  the  purchaser  or  from  one 
who  was  a  redemptioner  was  attempted. 
Either  could  redeem  from  the  purchaser 
within  the  year.  Neither  could  redeem  from 
a  redemptioner  beyond  the  period  of  60  days 
since  the  last  redemption,  although  the  year 


had  not  then  expired.  It  was  to  take  the 
Judgment  debtor  out  of  this  class,  in  which 
the  statute  had  previously  placed  him,  and 
to  give  him  the  exceptional  privilege  to  re- 
deem within  the  year  In  all  cases,  whether 
from  the  purchaser  or  a  redemptioner,  that 
the  statute  was  amended  In  California,  after 
the  decision  of  the  court  In  Boyle  v.  Dalton, 
44  Cal.  332,  by  Inserting  therein  the  provision, 
"But  in  all  cases  the  Judgment  debtor  shall 
have  the  entire  period  of  one  year  from  the 
date  of  the  sale  to  redeem  the  property." 
Having  restricted  this  provision  to  the  case 
of  a  Judgment  debtor,  the  legislature  disclosed 
a  purpose  to  leave  the  statute  unchanged,  so 
far  as  the  case  of  a  redemptioner  redeeming 
from  another  redemptioner  was  concerned.  It 
was  in  this  form  that  we  adopted  the  statute 
In  this  state.  The  Interpretation  placed  upon 
it  by  the  supreme  court  of  the  state  from 
which  it  was  taken  is,  upon  a  familiar  prin- 
ciple of  law,  to  be  deemed  as  having  l)een 
adopted  as  part  of  the  statute  Itself.  But, 
aside  from  this  consideration,  we  would  be 
compelled  to  construe  it  as  we  do.  Its  lan- 
guage is  too  unambiguous  to  Justify  any  un- 
certainty as  to  its  meaning.  The  supreme 
court  of  Minnesota,  interpreting  a  statute 
practically  the  same  as  ours,  reached  the 
same  conclusion  In  Giiailan  v.  Ryder,  22 
Minn.  87. 

We  have  assumed  that  a  redemption  must 
be  made  within  the  period  provided  by  the 
statute,  in  the  absence  of  peculiar  circum- 
stances calling  for  a  relaxation  of  this  strict 
rule.  On  this  point  It  is  only  necessary  to 
state  that,  as  the  right  is  created  by  stat- 
ute, the  beneficiary  of  such  legislation  must 
take  the  privilege  burdened  with  all  its  re- 
strictions. The  two  cases  already  cited  en- 
force this  doctrine,  and  it  has  been  often  rec- 
ognized and  applieil.  Gilchrist  y.  Comfort, 
34  N.  Y.  230;  Morse  v.  Purvis,  68  N.  Y.  225; 
Ross  V.  Mead,  5  Oilman,  172;  2  Freem.  Ex'n, 
§§  314,  316.  The  redemption  not  having  been 
made  in  time,  it  follows  that  the  Security 
Trust  Company  has  no  right  to  a  deed  of  the 
premises  Involved,  but  that  the  sheriff  should 
execute  and  deliver  the  deed  to  the  relators. 
Brooks  Bros.  The  order  of  the  court  award- 
ing the  peremptory  writ  of  mandamus  is 
therefore  affirmed.    All  concur. 

On  Petition  for  Rehearing. 

(Jan.  8,  1897.) 

Counsel  for  appellant  urges  with  great  earnest- 
ness that  we  have  misconstrued  the  statutes 
regulating  redemptions.  Reduced  to  its  ulti- 
mate analysis,  his  claim  Is  tiiat,  while  a  third 
mortgagee  is  a  redemptioner  as  to  a  fourth 
mortgagee,  he  is  not  a  reilemptioner  as  to  a 
second  mortgagee.  This  distinction  is  purely 
fanciful.  It  finds  no  support  In  the  statute.  A 
redemptioner  is  therein  defined.  Every  person 
having  a  lien  by  Judgment  or  mortgage  (Hi  the 
property  Is  a  redemptioner.  Section  5540. 
This  embraces  a  third,  as  well  as  a  second  mort- 
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gagee.  There  Is  no  such  classification  In  the 
statute  as  redemptloners  absolute  and  relative 
redemptloners,— those  who  are  redemptloners 
with  respect  to  one  class  of  persons,  bat  are 
not  redemptloners  trlth  reference  to  another 
class.  All  persons  who  are  redemptloners  at  all 
are  redemptloners  as  to  the  whole  world.  A 
third  mortgagee  Is,  therefore,  as  much  a  re- 
demptioner  with  regard  to  a  second  mortgagee 
as  with  respect  to  a  fourth  mortgagee.  He  Is 
a  redemptloner  as  to  every  one.  The  statute 
allows  him  to  redeem  the  moment  the  sale  Is 
effected.  Section  5542,  Rev.  Codes.  If  the 
property  "Is  so  redeemed  by  a  redemptloner," 
another  redemptloner  has  only  60  days  after  the 
last  redemption  In  which  to  make  his  redemp- 
tion. The  words  "Is  so  redeemed  by  another 
redemptloner"  refer  to  a  redemption  by  a  third 
as  wdl  as  one  by  a  second,  mortgagee.  The 
shorter  redemption  period  Is  applicable  In  every 
case  In  which  a  redemption  from  the  purchaser 
Is  effected  by  a  redemptloner,  whatever  the 
rank  of  such  ledemptloner's  lien  may  be.  If  a 
third  mortgagee  redeems  the  property.  It  has 
been  redeemed  by  a  redemptloner.  If  not,  by 
whom  has  It  been  redeemed?  There  are  only 
two  classes  of  persons  entitled  to  redeem,  1.  e. 
the  mortgagor  and  redemptloners.  If  a  third 
mortgagee  Is  not  a  redemptloner,  then  be  Is  not 
entitled  to  redeem  at  all.  Would  this  be  claim- 
ed? That  he  may  redeem  as  soon  as  the  sale 
Is  completed  cannot  be  successfully  controverted. 
That  he  must  redeem  as  a  redemptloner  Is  like- 
wise true.  When  he  does  redeem,  the  prop- 
erty has  been  redeemed  by  a  redemptloner. 
When  It  has  been  redeemed  by  a  redemptloner, 
the  explicit  language  of  the  statute  Is  that  an- 
other redemptloner  (and  a  second  mortgagee  Is 
another  redemptloner)  has  only  60  days  after 
such  redemption  to  redeem.  But  It  Is  urged 
that  the  second  mortgagee  has  no  notice  of  a 
tWrd  mortgage.  This,  In  a  restricted  sense,  Is 
true.  But  we  fall  to  discover  what  bearing  It 
has  upon  the  construction  of  the  statute  In- 
volved. The  legislature  has  full  control  over 
the  subject  of  redemption  from  execution  and 
mortgage  sales.  It  may  declare  that  all  rights 
shall  be  divested  by  the  sale,  or  It  may  accord 
to  the  parties  Interested  In  the  property  any  In- 
dulgence which  appears  to  It  to  be  wise.  The 
right  to  redeem  after  sale  Is  a  matter  of  favor, 
and  the  lawmaking  power  may  prescribe  the 
terms  on  which  such  privilege  shall  be  enjoyed. 
It  may  declare  that  in  a  certain  contingency  the 
redemption  must  be  made  within  a  particular 
I)erlod  of  time,  and  that  in  a  certain  other  con- 
tingency it  must  be  effected  within  another 
prescribed  period.  This  is  precisely  what  oiur 
statute  has  done.  Nor  have  we  any  right  to 
overthrow  the  express  provisions  of  the  redemp- 
tion law  because  to  us  It  may  seem  to  be  an 
impolitic  enactment  If  any  redemptloner  suf- 
fers loss,  it  is  because  of  hiattentlon  to  his  own 
affairs.  The  meaning  of  the  statute  Is  as  plain 
as  the  use  of  language  can  make  it.  It  de- 
clares tliat,  while  all  parties  shall  have  a  full 
year  to  redeem  from  the  purchaser,  and  while 
the  Juilgment  debtor  or  mortgagor  shall  have 


the  same  period  to  redeem  from  any  one,  a  re- 
demptloner shall  have  only  CO  days  after  the 
last  preceding  redemption  to  redeem  from  an- 
other redemptloner.  It  notifies  the  redemp- 
tloner that  one  who  takes  a  lien  subject  to  suv.-h 
redemptioner's  lien  has  the  right  to  redeem 
from  the  purchaser,  and  that  after  such  re- 
demption the  time  for  redemption  by  a  prior  in- 
cumbrancer is  limited  to  CO  days.  It  there- 
fore Informs  hhn  that  there  is  a  possibility  of  a 
redemption  by  later  Incumbrancers,  and  that 
he  must  govern  his  conduct  accordingly.  The 
statute  requires  a  notice  of  redemption  by  such 
later  Incumbrancer  (as  well  as  of  all  other  re- 
demptions) to  be  filed  in  a  public  ofllce,  and 
made  a  public  record.  Section  5543,  Rev.  Codes. 
The  public  notice  of  a  redemption  which  a  re- 
demptloner receives  as  to  a  redemption  by  a 
subsequent  incumbrancer  is  the  only  public  no- 
tice which  he  Is  given  of  a  redemption  by  a 
prior  incumbrancer.  A  redemptloner  has  the 
same  notice  of  a  redemption  by  an  incumbran- 
cer who  is  behind  him  as  by  an  Incumbrancer 
who  is  ahead  of  him.  Whether  he  has  actual  or 
constructive  notice  of  the  lien  which  la  inferior 
to  his  own  is  immaterial.  The  only  matter  in 
which  he  is  Interested  is  whether  there  has  been 
a  redemption  by  a  redemptloner.  The  exist- 
ence of  other  liens  on  the  property  does  not  af- 
fect him  the  least.  The  only  thing  which  can 
affect  his  rights  as  a  redemptloner  is  an  actual 
redemption  of  the  property  by  another  redemp- 
tloner. The  same  examination  of  a  public  rec- 
ord which  will  enable  him  to  ascertain  whether 
an  Incumbrancer  ahead  of  him  has  redeemed 
will  disclose  the  fact  of  a  redemption  by  an  in- 
cumbrancer whose  lien  is  later  tlian  his.  If  such 
a  redemption  has  been  made.  The  fallacy  of 
the  argument  of  coimsel  for  appellant  lies  in  the 
ttLlee  assumption  that  itotlce  of  the  existence  of 
an  Incumbrance  on  the  property  is  of  any  mo- 
ment whatever.  The  only  notice  which  the  law 
contemplates  that  the  redemptloner  shall  have 
is  notice  of  the  fact  of  a  redemption  by  another 
redemptloner.  This  notice  is  given  In  precisely 
the  same  way  when  the  redemptloner  who  re- 
deems holds  an  Inferior  as  when  he  holds  a 
lien  superior  to  the  one  held  by  the  person  for 
whose  benefit  the  notice  is  given.  We  regard 
this  statute  as  dear  in  its  meaning  as  any  leg- 
islation we  have  ever  been  called  upon  to  in- 
terpret. The  petition  for  a  rehearing  is  de- 
nied.   All  concur. 


STEWART  V.  COWLES  et  al. 
(Supreme  Court  of  Minnesota.    Jan.  14,  1807.) 

AuTHOKiTT  OP  AcENT  — Sale  op  Bl-sixess  Chat- 
TEI.8 — Evidence. 
1.  It  is  not  within  the  apparent  authority  of  a 
general  agent,  having  the  entire  management  of 
bis  priQcipal's  business,  to  bind  him  b;  a  con- 
tract for  the  sale  of  chattels  belonging  to  such 
business,  to  be  paid  for  by  credit  of  the  pur- 
chase price  upon  an  indebtedness  due  from  the 
agent  to  the  purchaser.  The  burden  is  npou  the 
purchaser  to  show  that  the  agent  had  such 
authority.  But  where  there  is  no  question 
as  to  the  good  faith  of  either  the  agent  or  pur- 
chaser, and  both  the  agent  and  principal  arc 
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dead  at  the  time  of  the  trial,  any  circumstan- 
tial evidence  fairly  tending  to  establlsli  the 
agent's  authority  ia  snfficient  to  malce  a  prima 
facie  case. 

2.  Evidence  Md  In  this  case  sufficient  to  es- 
tablish the  authority  of  an  agent  to  sell  the 
goods  of  his  principal  in  payment  of  the  agent's 
debt. 

(SylUbua  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott,  Judge. 

Action  by  Mosea  Stewart,  Jr.,  against  Eg- 
bert Cowles  and  O.  F.  Douglas.  Verdict  for 
plaintiff.  From  an  order  refusing  a  new 
trial,  defendants  appeal.    Affirmed. 


Booth  &  Douglas,  for  appellants. 
Baldwin,  for  respondent 


O.  W. 


START,  0.  J.  The  undisputed  evidence  In 
this  case  established  the  following  facts: 
Henry  B.  Morrison,  the  son  of  the  original 
defendant  herein,  Francis  Morrison,  now  de- 
ceased, was,  prior  to  the  year  1884,  carrying 
on  a  general  lumber  and  brick  business  at 
Motley,  this  state.  His  mill  at  which  the 
lumber  was  manufactured  was  on  his  home- 
stead. In  October,  1884,  he  made  an  assign- 
ment, for  the  benefit  of  his  creditors,  of  all 
of  his  nnexempt  property.  At  the  time  of  his 
assignment  he  was  indebted  to  the  plaintiff 
herein  In  the  sum  of  about  $4,500,  which  in- 
debtedness was  secured  by  a  bill  of  sale, 
from  Henry  B.  Morrison  to  the  plaintiff,  of 
000,000  brick  which  were  marked  with  the 
plalntllTs  name  on  the  kilns.  The  father, 
Francis  Morrison,  purchased  from  the  as- 
signee practically  all  of  the  assets  of  Henry 
coming  to  the  hands  of  the  assignee,  and 
thereafter' carried  on,  in  his  own  name,  the 
same  business  as  his  son  had  previously  car- 
ried on,  and  at  the  same  place.  The  father 
gave  no  personal  attention  to  the  business, 
but  his  son  Henry  was  his  general  agent, 
and  conducted  the  business  the  same  as  he 
had  done  before  his  assignment,  except  that 
everything  relating  to  the  business  was  done 
In  his  father's  name.  While  he  was  so  con- 
ducting this  business  for  his  father,  Henry 
applied  to  the  plaintiff  for  a  loan  of  $2,500 
to  be  used  In  the  business,  and  it  was  then 
agreed  bettreen  him,  as  such  agent,  and  the 
plaintiff,  that  the  plaintiff  should  make  to 
the  father  the  desired  loan,  and  that  enough 
brick  and  lumber  should  be  delivered  to  the 
plaintiff  by  the  father  to  pay  the  debt  due 
from  Henry  to  the  plaintiff  which  existed  at 
the  time  of  the  assignment.  There  is  no 
evidence  showing  that  the  father  bad  any 
knowledge  of  the  making  of  this  contract. 
Thereupon  the  plaintiff  advanced  the  amount 
of  the  proposed  loan,  which  was  used  in  the 
father's  business,  and  lumber  and  brick  of 
the  value  of  $3,096.80,  from  the  stock  belong- 
ing to  the  father,  were  delivered  to  the  plain- 
tiff by  Henry  acting  as  such  general  agent, 
which  amount  was  credited  on  the  claim  due 
from  Henry  to  plaintiff.  This  action  was 
brought  by  the  plaintiff  to  recover  the  bal- 
ance of  the  loan  so  made  to  Francis  Mor- 


rison, which  Is  admitted  to  be  $2,211  and  in- 
terest The  defendant  set  up,  by  way  of 
counterclaim,  the  value  of  the  lumber  and 
brick,  $3,096.90,  so  delivered  to  the  plaintiff. 
At  the  time  of  the  trial  both  Henry  B.  and 
Francis  Morrison  were  dead,  and  the  execu- 
tors of  the  latter  were  substituted  aj  de- 
fendants. The  plaintiff  had  a  verdict  for  the 
amount  of  his  claim,  and  the  defendants  ap- 
pealed from  an  order  denying  their  motion 
for  a  new  trial.  The  evidence  to  prove  the 
foregoing  facts  and  other  facts  hereinafter 
referred  to  was  duly  objected  to  and  re- 
ceived over  the  objections  and  exceptions  of 
the  defendants.  The  admission  of  this  evi- 
dence is  assigned  as  error  by  the  defendants. 
They  further  assign  as  error  that  the  ver- 
dict is  not  Justified  by  the  evidence. 

While  the  assignments  of  error  are  numer- 
ous, there  is  but  one  question  in  this  case: 
Ib  the  evidence  sufficient  to  show,  prima 
facie,  the  authority  of  the  son  to  make  this 
contract  on  behalf  of  his  father,  and  apply 
the  lumber  and  brick  in  question  in  payment 
of  his  then-existing  Indebtedness  to  the 
plaintiff?  Although  the  son  was  the  general 
agent  of  his  father  in  the  management  of  the 
business,  yet  the  appropriation  of  his  prin- 
cipal's property  to  the  payment  of  his  own 
debt  was  not  within  the  scope  of  his  appar- 
ent authority,  and  the  burden  was  on  the 
plaintiff  to  show  that  in  fact  he  had  such 
authority.  Talboys  v.  Boston,  46  Minn.  144, 
48  N.  W.  688.  But  the  plaintiff  was  not 
bound  to  prove  such  authority  by  direct  evi- 
dence. Both  the  father  and  son  being  dead, 
the  statute  sealed  the  plaintiff's  lips  as  to 
any  conversation  he  may  have  had  with  ei- 
ther of  them,  and  he  was  deprived  by  death 
of  the  opportunity  of  calling  them  as  wit- 
nesses on  the  question  of  the  son's  authority. 
He  therefore  had  no  other  way  to  prove  such 
authority  except  by  the  admissions  of  the 
father  and  by  circumstantial  evidence.  It 
was  competent  for  him  to  prove  such  author- 
ity by  such  evidence.  Freeman  v.  Liawton, 
58  Minn.  549,  60  N.  W.  667.  There  is  no 
question  as  to  the  good  faith  either  of  the 
agent  or  of  the  plaintiff  In  making  the  con- 
tract. In  view  of  the  admitted  special  cir- 
cumstances of  this  case,  any  evidence  fairly 
tending  to  show  the  son's  authority  must  be 
held  to  be  sufficient  to  make  a  prima  facie 
case,  and  cast  the  burden  upon  the  defend- 
ants to  rebut  it 

The  facts  and  circumstances  disclosed  by 
the  evidence  which  tend  to  establish  the 
son's  authority  in  the  premises  may  be 
briefly  summarized  as  follows:  The  relation- 
ship of  the  principal  and  agent  was  that  of 
father  and  son.  The  business  conducted  in 
the  father's  name  was  the  identical  business 
owned  and  carried  on  by  the  son  before  his 
assignment,  and  he  continued  to  carry  it  on 
precisely  as  before,  except  It  was  as  agent 
for  his  father.  He  bought  logs,  sold  lum- 
ber and  brick,  received  payment  therefor, 
gave  notes,  drew  checks,  borrowed  money, 
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and  paid  debts,  all  In  his  father's  name.  The 
mill  and  lumber  yard  used  for  the  purpose 
of  conductln((  the  father's  business  were  a 
part  of  the  homestead  of  the  son,  and  the 
brick  yard,  estimated  to  be  of  the  value  of 
$27,000,  was  conveyed  by  the  son,  through  a 
third  party,  to  his  father,  v^ithout  considera- 
tion. About  the  time,  or  soon  after,  the  son 
began  to  run  the  business  in  his  father's 
name  and  for  him,  the  latter  stated  that  he 
was  going  into  the  business  In  his  own  name 
for  the  purpose  of  assisting  his  son  in  get- 
ting his  old  matters  settled  op,— to  get  his 
boy  on  his  feet  again.  While  the  son  was 
conducting  the  business  for  his  father,  but 
some  three  months  after  the  making  of  the- 
contract  in  question  with  the  plaintiff,  he 
settled  a  claim  of  $1,600  against  himself  per- 
sonally, which  was  contracted  before  his  as- 
signment, by  giving  his  father's  notes  there- 
for, signing  his  father's  name  to  the  notes  as 
agent  This  was  done  in  the  father's  pres- 
ence, and  when  the  payee  of  the  notes  said 
to  the  father,  "He  seems  to  use  your  name 
pretty  freely,"  the  reply  was:  "He  does,  and 
it  is  all  right  Henry  is  my  agent  for  all 
matters  up  the  river,  and  I  hope  he  will  get 
on  bis  feet  again.  With  my  help  he  will;" 
and,  further,  that  Henry  was  going  ahead  to 
straighten  up  his  business,  and  pay  his  old 
bills.  The  brick  of  which  the  plaintiff  had  a 
bill  of  sale  were  shipped  by  the  son  to  the 
father  after  the  making  of  the  contract  with 
the  plaintiff.  The  defendants  offered  no  evi- 
dence on  the  question  of  the  son's  authority. 
The  question  is  not  whether  each  of  these 
facts,  considered  alone,  establishes,  prima 
facie,  the  authority  of  the  son  to  make  the 
contract  with  the  plaintiff,  but  whether, 
when  they  are  considered  as  a  whole,  they 
are  snfBcient  to  support  a  finding  by  the 
jury  that  the  son  was  so  authorized.  Our 
conclusion  is  that  the  evidence  of  these  facts, 
unexplained  and  uncontradicted,  was  suffi- 
cient to  make  the  question  of  the  son's  au- 
thority one  for  the  Jury,  and  that  the  ver- 
dict is  Justified  by  the  evidence.  Order  af- 
firmed. 


HAY  V.  TUTTLB.' 

(Supreme  Court  of  Minnesota.     Dee.  28.  1888.) 

CoxvERsioK— Action  bt  Assiokcs  ik  Insolvchot 
— Nonresident  Defesdakt — Comitt. 

1.  The  acceptance  by  a  creditor  from  his  debt- 
or of  a  preferential  security,  voidable  under  the 
insolvent  law,  does  not  constitute  a  wrongful  con- 
version. 

2.  In  the  absence  of  a  prior  wrongful  conver- 
sion, the  assignee  hi  Insolvency  has  no  election  to 
sue  for  the  value  of  the  property.  Clerihew  v. 
Bank,  62  N.  W.  967,  50  Minn.  538,  followed. 

3.  In  his  complaint,  the  assignee  alleged  facta 
constituting  a  voidable  preference;  that  he  had 
demanded  of  defendant  a  return  of  the  property, 
which  was  refused;  and  asked  for  judgment  for 
its  value.  The  defendant  being  a  nonresident, 
plaintiff  also  caused  an  attachment  to  be  issued 
and  levied  on  his  property  in  this  state.  The 
defendant  appeared  in  the  action,  and  answered, 
denying  that  the  transfer  of  the  security  was  an 


unlawful  preference,  and  also  denying  that  any 
demand  had  ever  been  made  on  him  for  the  re- 
turn of  the  property.  On  the  trial,  the  plaintiff 
failed  to  prove  a  demand  on  defendant,  or  any 
conversion  of  the  proi)erty  by  him.  Held  (Start, 
C.  J.,  and  Mitchell,  J.,  dissenting)  that  plaintiff 
having  thug  compelled  the  defendant  to  appear 
for  the  purpose  of  defending  his  property  in  an 
action  ostensibly  for  conversion,  it  would  be  a 
breach  of  comity,  amounting  to  a  fraud  on  him,  to 
permit  the  plaintiff  to  change  front,  and  treat 
the  action  as  one  to  set  aside  the  transfer,  aod 
for  the  recovery  of  the  property. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty; Charles  B.  Elliott.  Judge. 

Action  by  John  Hay,  as  assignee  of  Frank 
H.  Page,  against  Edward  O.  Tuttle.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Henry  B.  Barnes,  Jr.  (Selden  Bacon,  of  coun- 
sel), for  appellant  Arctander  &  Arctanda, 
for  respondent 

MITCHELL,  J.  This  action  was  brought 
by  plaintiff,  as  assignee  of  one  Page,  under  a 
general  assignment  for  the  benefit  of  credit- 
ors. The  right  of  action  was  predicated  <hi 
the  fourth  section  of  the  insolvent  law.  Gea 
St  1891,  i  4243.  The  allegations  of  the  com- 
plaint were  that  within  90  days  of  making 
the  assignment.  Page,  being  then  insolvent 
and  the  defendant  knowing  that  fact  trans- 
ferred to  defendant  certain  sliares  of  stock  as 
security  for  a  pre-existing  debt  with  a  view 
of  giving  defendant  a  preference;  that,  after 
plaintiff  had  qualified  as  assignee,  he  demand- 
ed a  return  and  retransfer  of  the  stock,  but 
that  defendant  refused  to  do  so.  The  prayer 
for  Judgment  was  for  the  value  of  the  stock, 
and  such  other  and  further  relief  as  to  the 
court  might  seem  meet  The  defendant  being 
a  nonresident,  the  plaintiff  caused  an  attach- 
ment to  be  issued  and  levied  on  hia  property 
in  this  state.  The  defendant  appeared  and 
answered,  admitting  the  transfer  of  the  stodt 
but  denying  that  Page  was  then  insolvent  or 
that  defendant  knew  or  had  reasonable  cause 
to  believe  that  he  was  Insolvent,  and  also  de- 
nying that  Page  made  the  transfer  with  in- 
tent to  give  a  preferotce.  As  a  second  de- 
fense, the  defendant  denied  that  plaintiff  had 
ever  demanded  a  return  of  the  stock,  or  had 
ever  notified  him  of  any  Intention  to  set  aside 
the  transfer,  or  that  he  claimed  the  right  to 
do  so.  The  court  found  the  facts  in  accord- 
ance with  the  allegations  of  the  complaint  In- 
cluding that  as  to  a  demand  and  refusal  to  re- 
turn the  stock,  and  ordered  Jndgnient  against 
defendant  for  the  value  of  the  stock  and  costs, 
conditioned,  however,  that  if  defendant  would 
return  the  stock,  the  Judgment  should  be  sat- 
isfied to  the  amoimt  of  the  value  of  the  stock. 

The  finding  that  prior  to  the  commence- 
ment of  the  action,  plaintiff  had  demanded  a 
return  and  retransfer  of  the  stock,  bat  that 
defendant  had  refused  to  do  so,  was  wholly 
unsupported  by  evidence.  The  only  demand 
attempted  to  be  proved  waa  made  on  the 
agent  or  attorney  of  the  defendant  to  whoa 
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Page  bad  aeHrered  Oie  Btodc  Bat  It  appear- 
ed tliat  prerioaaly  this  agent  had  transmitted 
the  stock  to  the  defendant  in  Massachusetts, 
and  that  his  agency  In  the  matter  had  termi- 
nated. There  was  no  other  evidence  offered 
for  the  purpose  of  proving  that  defendant  had 
converted  the  stoclc  On  the  contrary,  it  af- 
firmatively appeared  that  he  still  held  it.  The 
acceptance  of  the  transfer  of  the  stodc  from 
Page  did  not  constitute  a  conversion  of  it. 
That  transfer  was  perfectly  valid,  except  as 
against  insolvency  proceedings  instituted 
within  90  days  thereafter,  in  which  case  It 
wonld  be  voidable  at  the  Instance  of  the  as- 
signee. In  the  absence  of  a  prior  wrongful 
convetslon  of  tiie  stock,  plaintiff  bad  no  elec- 
tion to  sue  for  Its  value.  His  remedy  was  to 
demand  a  return  of  the  specific  property.  Be 
would  only  be  entitled  to  recover  its  alterna- 
tive value  in  case  the  property  itself  could 
not  be  recovered.  OerUiew  v.  Bank,  50  Minn. 
638.  52  N.  W.  8C7. 

Nor  was  this  a  case,  as  is  often  the  fact  in 
replevin,  where  a  demand  was  waived  by  de- 
fendant asserting  title  to  the  property  in  him- 
self; for  in  tills  case,  treated  as  an  action  for 
conversion,  the  prtat  demand  and  refusal  were 
an  essential  part  of  plaintiff's  cause  of  action, 
for  it  was  all  he  had  to  rely  on  as  constituting 
a  conversion.  The  court,  however,  treated  the 
action  as  one  to  set  aside  the  transfer,  and 
to  compel  a  return  of  the  stocic,  and  for  judg- 
ment for  its  value  only  in  case  snch  return 
was  not  made  by  the  defendant;  for,  while 
the  court  has  inverted  the  proper  carder  of 
things,  tliat  Is  what  bis  order  for  judgment. 
in  effect,  amounts  to.  Such  an  action  could 
be  maintained  without  any  prior  demand  for 
a  return  of  the  property  transf^red.  Inas- 
much as  the  complaint  states  facts  sniUclent 
to  entitle  the  plaintiff  to  the  relief  granted, 
and  as,  apparently,  all  the  facts  were  fully  in 
evidence,  the  act  of  the  court  would,  we  think, 
bave  been  perfectly  proper  had  the  defendant 
been  a  resident  of  the  state,  so  that  jurisdic- 
tion of  his  person  could  have  been  obtained  In 
any  form  or  kind  of  action.  But,  upon  the 
facts,  there  was  an  important  question  of 
comity  involved.  The  defendant  being  a  non- 
resident, no  jurisdiction  of  his  person  could  be 
obtabied,  unless  he  voluntarily  came  within 
the  state,  or  voluntarily  appeared  in  an  ac-. 
tion.  By  framing  bis  complaint  ostensibly  as 
one  for  conversion,  and  attaching  defendant's 
property,  as  if  the  action  was  one  for  the  re- 
covery of  money,  the  plaintiff  compelled  the 
defendant  to  appear,  and  submit  to  the  juris- 
diction of  the  court,  for  the  purpose  of  pro- 
tecting his  property  against  the  attachment. 

Cbief  Justice  START  and  myself  are  of 
opinion  that  no  rule  of  comity  was  violated, 
inasmuch  as  defendant  did  not  confine  him- 
self to  a  deidal  of  the  conversion,  but  took 
issue  on  all  the  allegations  of  the  complaint, 
and  asserted  the  validity  of  the  transfer;  and 
the  relief  granted  was  consistent  with  the 
case  made  by  the  complaint,  and  embraced  in 
the  Issues  tendowd  by  the  answer,  and  there 


is  no  suggestion  that  the  plaintiff  was  guilty 
of  any  Intentional  fraud  for  the  purpose  of  se- 
curing jurisdiction  of  defendant's  person.  But 
the  majority  of  the  court  are  of  opinion  that, 
defendant  having  been  compelled  to  appear  in 
order  to  protect  his  property  from  attachment 
In  an  action  ostensibly  for  conversion,  it 
would  be  a  constructive  fraud  upon  him, 
amounting  to  a  breach  of  comity,  to  allow 
plaintiff  to  change  front,  and  avail  himself  of 
defendant's  appearance,  for  the  purposes  of 
an  action  to  set  aside  the  transfer  of  the  stoclt, 
and  for  its  return.  In  which  the  com-ts  of  this 
state  could  never  obtain  Jurisdiction  of  de- 
fendant's person  except  by  his  voluntary  ap- 
pearance; that  courts  should  be  very  careful 
to  prevent  tlie  enforced  appearance  of  a  non- 
resident on  one  purpose  being  used  for  some 
otiier  and  ulterior  purpose.  For  this  reason 
the  judgment  is  reversed. 


FALL  V.  TOUMANS  et  aL 
(Supreme  Court  of  Mhmesota.    Dec.  28,  1806.) 

OU&RASTT  or  NOTB— RbHOVAL  or  MaKBR— DOTIBS 

OP  Patkb. 
The  defendant  transferred  to  the  plaintiff, 
and  guarantied  the  collection  of,  a  promissory 
note  executed  in  Wisconsin,  of  which  state  the 
maker  was  a  resident  at  the  time  the  note  was 
execnted.  Before  the  maturity  of  the  note  the 
malier  removed  from  the  state  of  Wisconsin,  and 
became  a  resident  of  the  state  of  Ililnoia.    Edd: 

1.  That,  if  the  maker  had  continued  to  reside 
in  Wisconsin,  the  plaintiff  would  have  been  requir- 
ed to  proceed  against  him  in  that  state,  or  prove 
that  such  proceedings  would  be  wholly  fruitless, 
before  pursuing  the  defendant  on  his  guaranty. 
The  fact  that  the  enaranty  was  made  in  Minne- 
sota is  not  material. 

2.  But  that  plaintiff  is  not  bound  to  follow  the 
maker  into  the  state  of  Illinois. 

3.  That  the  burden  is  on  the  defendant  to 
prove  that  the  maker  has  property  in  Wisconsin 
out  of  which  the  note  might  be  collected,  in 
whole  or  in  part,  and  not  upon  plaintiff  to  prove 
that  he  has  not. 

(Syllabus  by  the  Court.1 

Appeal  from  district  court,  Hennepin  coun- 
ty;  CM.  Pond,  Judge. 

Action  by  Charles  L  Fall  against  Clarion 
A.  Youmans  and  Julia  S.  Rodman.  Verdict 
for  defendants.  From  an  order  refusing  a 
new  trial,  plaintiff  appeala    Reversed. 

Alvord  C.  Egelston,  for  appellant.  Harri- 
son &  Noyes,  for  respondents. 

MITCHELL,  J.  In  November,  1808,  at 
Neiisvllle,  Wis.,  a  Mrs.  Rodman  executed  to 
defendant  a  promissory  note,  payable  18 
montbs  after  date,  no  place  of  payment  being 
specified.  In  September,  1884,  In  the  state 
of  Minnesota,  the  defendant  sold  and  trans- 
ferred the  note  to  plaintiff's  assignor,  and  at 
the  same  time  guarantied  its  collection. 
Plaintiff  brought  this  action  against  the  de- 
fendant as  guarantor.  When  the  plaintiff 
rested  the  court  dismissed  the  action. 

Objection  Is  made  to  the  sufficiency  both 
of  the  complaint  and  of  the  evidence,  but 
both  involve  the  same  question.    The  com- 
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plaint  alleged  that  at  the  time  the  note  was 
executed  the  maker  was  a  resident  of  Wis- 
consin, but  that  before  the  maturity  of  the 
note  she  removed  to  the  state  of  Illinois, 
where  she  has  ever  since  resided;  but  it  did 
not  allege  that  she  had  no  property  In  the 
state  of  Wisconsin.  The  defendant,  in  bis 
answer,  alleged  that  at  the  time  he  trans- 
ferred the  note  the  maker  was,  and  still  con- 
tinued to  be,  a  resident  of  the  state  of  1111- 
uols.  Upon  the  trial  the  plaintlCt  introduced 
evidence  that,  at  the  time  of  the  transfer  of 
the  note  and  the  execution  of  the  guaranty, 
the  defendant  represented  to  him  (acting  as 
agent  for  his  mother  and  assignor  in  the 
transaction)  that  the  maker  was  then  a  resi- 
dent of  Wisconsin.  This  admission  of  de- 
fendant was  evidence  against  him  that  the 
maker  was  still  a  resident  of  Wisconsin;  and, 
even  If  she  bad  in  fact  already  removed  from 
that  state,  yet  if  the  note  was  purchased  and 
defendant's  guaranty  accepted  in  reliance  on 
defendant's  statement,  the  rights  and  liabil- 
ities of  the  parties  must  be  determined  on 
the  basis  of  Its  truth.  Further  than  this, 
the  fact  that  the  note  was  executed  in  Wis- 
consin raised  a  presumption  that  the  maker 
was  a  resident  of  that  state  at  the  time  it  was 
executed.  Herrick  v.  Baldwin,  17  Minn.  209 
(Gil.  183).  The  presumption  would  be,  and 
the  plaintiir  would  have  a  right,  in  the  ab- 
sence of  notice  to  the  contrary,  to  assume, 
that  the  maker  still  continued  to  be  a  resi- 
dent of  that  state.  The  guaranty  must  be 
Interpreted  In  reference  to  the  situation  and 
condition  of  the  maker  of  the  note,  actual  or 
rightfully  assumed,  at  the  time  the  guaranty 
was  made.  Hence  It  would  make  no  differ- 
ence in  the  rights  and  obligations  of  the  par- 
ties whether  the  note  was  purchased  in  reli- 
ance upon  the  express  statements  of  the  de- 
fendant that  the  maker  was  still  a  resident 
of  Wisconsin,  or  on  the  assumption,  In  the  ab- 
sence of  notice  to  the  contrary,  that  she  still 
continued  to  reside  in  that  state.  Taking  the 
evidence  in  connection  with  the  admission  In 
the  answer,  the  plaintiff  sufficiently  proved 
that  the  maker  of  the  note  had,  before  Its 
maturity,  permanently  removed  from  the 
state  of  Wisconsin,  and  taken  up  her  resi- 
dence in  the  state  of  Illinois;  but  he  intro- 
duced no  evidence  that  she  did  not  have  prop- 
erty subject  to  attachment  In  the  state  of 
Wisconsin,  and  it  was  on  this  ground  that  the 
court  dismissed  the  action. 

This  raises  the  only  question  in  the  case, 
viz.  was  It  necessary  that  the  plalntlCt  should 
allege  and  prove,  not  only  that  the  maker 
had  removed  from  Wisconsin,  but  also  that 
she  had  no  property  in  that  state  subject  to 
attachment?  It  is  well  settled  that,  if  the 
maker  had  continued  to  be  a  resident  of  Wis- 
eonsin,  the  plaintiff  would  have  been  required 
to  proceed  against  her  in  that  state,  or  prove 
that  such  proceedings  would  have  been  fruit- 
less, before  pursuing  the  guarantor.  The  fact 
that  the  guaranty  was  executed  in  Minne- 
sota Is  not  material    It  is  equally  well  set- 


tled that  if,  at  the  time  of  th^  matarlty  of 
the  note,  the  maker  had  removed  from  the 
state  of  Wisconsin,  and  taken  up  her  resi- 
dence in  another  state,  the  plaintiff  would 
not  be  bound  to  follow  her  into  the  latter 
state  before  suing  the  guarantor.  If,  how- 
ever, it  had  appeared  on  the  trial  that,  not- 
withstanding the  removal  of  the  maker  from 
the  state  of  Wisconsin,  she  still  had  property 
in  that  state  out  of  which  the  note  could  be 
collected,  in  whole  or  in  part,  this  would  have 
been  a  good  defense  in  abatement  of  this  ac- 
tion. But  the  question  is,  on  which  party  is 
the  burden  of  proof  7  Must  the  plaintiff  prove 
that  the  maker  has  no  property  in  that  state, 
or  must  the  defendant  prove  that  she  has? 
It  is  more  important  that  the  rules  of  law 
in  relation  to  commercial  paper  should  be 
definite  and  fixed  than  that  thejr  should  be 
strictly  and  logically  correct  on  principle. 
And  If  a  rule  be  once  fully  settled  by  the 
authorities  it  ought  to  be  adhered  to,  even  If 
Incorrect  In  principle.  We  have  not  found, 
nor  have  counsel  referred  us  to,  any  case 
directly  In  point,  on  either  side  of  this  ques- 
tion, except  White  v.  Case,  13  Wend.  543. 
which,  it  must  be  admitted.  Is  an  authority 
in  favor  of  the  defendant.  It  is  to  be  noted, 
however,  that  the  particular  point  here  in- 
volved, and  upon  which  the  decision  of  that 
case  was  made  to  turn,  does  not  seem  to  have 
been  raised  or  discussed  by  counseL  The 
question  is  not  discussed  at  all  by  the  court, 
and,  while  the  case  has  been  frequently  dted 
with  approval  on  other  points,  we  do  not 
find  that  It  has  ever  been  cited  to  the  par- 
ticular question  now  before  us.  Edwards 
and  Randolph  apparently  Indorse  the  doc- 
trine of  White  V.  Case,  but  cite  no  other  au- 
thority supporting  It.  See  Edw.  Bills  &  X. 
(3d  Ed.)  S  3;«;  2  Rand.  Com.Paper,  S  800.  It 
is  worthy  of  note  that,  while  Daniel  cites  the 
case  to  another  point,  he  is  conspicuously  si- 
lent upon  the  question  Involved  here.  Dan- 
iel, Neg.  Inst  I  17e9a. 

Upon  this  state  of  the  authorities,  we  feel 
at  liberty  to  treat  the  question  as  one  of  first 
Impressions,  and  decide  it  In  accordance  with 
what  we  deem  correct  principles.  In  the 
first  place.  It  is  Inconvenient,  in  practice,  to 
require  a  plaintiff  to  prove  a  negative  in  such 
cases.  The  guarantor  Is  presumably  better 
acquainted  with  the  financial  condition  of  the 
maker  than  the  transferee  of  the  note  is, 
and,  if  the  maker  has  property  in  the  state 
from  which  he  has  removed,  he  ought  to  be 
able  to  show  it.  In  the  next  place,  there  Is 
no  presumption  that  a  man  has  property  In  a 
Jurisdiction  other  than  the  one  in  which  he 
resides.  In  fact,  the  law  usually  proceeds  on 
Just  the  contrary  presumption.  Suppose,  for 
example,  the  maker  of  this  note  had  contin- 
ued to  reside  In  Wisconsin;  all  that  plaintiff 
would  have  been  required  to  prove,  in  order 
to  maintain  an  action  against  the  defendant, 
would  be  the  rendition  of  Judgment  in  that 
state  against  the  maker,  and  the  issue  and 
return  of  an  execution  unsatisfied   in  the 
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county  where  she  tefslded.  If  she  bad  proj>- 
erty  in  any  other  county  In  that  state,  It 
would  have  devolTed  on  the  defendant  to 
prove  it  But  why  should  a  different  pre- 
sumption obtain  when  she  has  removed  to 
another  state,  and  a  presumption  be  indulged 
in  that  she  has  property,  not  merely  In  a 
county,  but  in  a  state,  other  than  the  one  in 
which  she  resides?  We  are  not  prepared  to 
say  that  there  may  not  be  cases  where  the 
clrcumstancea  under  which  the  party  left  the 
state  might .  be  such  as  to  indicate  only  a 
temporary  absence,  and  to  raise  a  presump- 
tion that  he  left  his  property  behind  him; 
but  in  this  case  the  fact  appears  that  the 
maker  of  the  note  has  permanently  removed 
from  the  state,  and  talten  up  her  place  of 
residence  in  another  state. 

Our  conclusion  is  that  all  that  it  was  neces- 
sary for  plaintiff  to  prove  was  that  the  maker 
had  removed  from  the  state  of  Wisconsin; 
that,  if  she  left  any  property  in  that  state, 
the  burden  was  on  the  defendant  to  prove  it 
Order  reversed,  and  new  trial  granted. 


BRATTLAND  v.  CALKINS. 
(Supreme  Coort  of  Minnesota.     Jan.  4,  1897.) 

ElBCTION   PkBCIXCT —  KsT.kBLISBMBNT  — Pl<BLlVA> 
TIO». 

1.  An  attempt  to  establish,  under  sections  10 
and  11,  Gen.  St.  1894,  an  election  precinct  out 
of  portions  of  two  coantien,  is  an  absolute  nul- 
lity, and  the  residents  of  the  territory  includ- 
ed in  such  alleged  precinct  have  no  more  rigbt 
to  vote  than  if  such  precinct  had  never  been 
established. 

2.  Section  10  requires  the  voters  to  petition 
the  governor,  at  least  eight  weelcs  before  elec- 
tion, to  establish  the  precinct,  and  section  11  is 
construed  to  require  the  list  of  precincts  estab- 
lished to  be  pul)lished  at  least  six  weeks  before 
election.  HrJil,  these  provisions  are  mandatory, 
and,  when  the  petition  was  presented  not  more 
than  five  weeks  and  five  days  before  election, 
and  the  list  of  precincts  established  was  not 
published  earlier  than  the  day  before  election, 
the  precinct  was  not  established  at  ail  for  the 
purposes  of  such  election. 

3.  Whether  the  state  authorities  have  power 
to  organize,  for  election  purposes,  the  White 
Earth  Indian  reservation,  quiere.  Whether 
the  governor,  under  sections  10  and  11,  or  the 
board  of  county  commissioners,  under  section 
C02.  Gen.  St.  1S04,  should  orsanine  election  pre- 
cincts in  territory  having  no  township  organ- 
ization, in  a  county  organized  to  the  extent  that 
Norman  county  is,  quaere. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Norman  county; 
Franli  Ives,  Judge. 

Action  by  Michael  A.  BratUand  against  W. 
W.  Calkins.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

H.  Steeoerson,  W.  W.  Calktais,  and  Ira  B. 
Mills,  for  appellant  Michael  A.  Brattland 
and  John  M.  Martin,  for  respondent 

CANTY,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  court  below  deciding  an  elec- 
tion contest  over  the  office  of  Judge  of  pro- 
bate of  Norman  cotmty,  which  contest  was 


conducted  under  sections  18S,  190,  191,  194, 
Oen.  St  1894.  On  the  face  of  the  returns  of 
the  general  election  held  November  3,  1896, 
the  appellant.  Calkins,  received  1,387  votes, 
as  against  1,364  for  the  respondent  Bratt- 
land, or  a  majority  of  23,  and  was  declared 
elected.  Thereupon  Brattland  served  a  notice 
of  contest,  and  the  matter  came  on  for  trial 
before  the  district  court  Tbe  vote  of  the 
prechict  of  Beaulieu  was  on  such  trial  thrown 
out  Calkins  received  77  votes  hi  this  i>re- 
clnct  and  Brattland  28.  This  left  1,317  votes 
for  Calkins  and  1,336  for  Brattland,  and  the 
latter  was  by  the  court  declared  elected  by 
a  majcxlty  of  19. 

The  question  presented  od  this  appeal  Is 
whether  or  not  the  residents  of  the  territory 
covered  by  the  alleged  voting  precinct  of 
Beaulieu  were  entitled  to  vote  for  probate 
Judge  at  the  election  In  question.  The  por- 
tion of  Norman  county  Included  In  this  al- 
leged precinct  is  a  part  of  the  White  Earth 
Indian  reservation,  and,  of  course,  there  are 
no  orgnnhsed  townships  in  the  same,  which, 
und«r  section  8,  Oen.  St  1894,  would  consti- 
tute Section  districts.  Clalmhig  to  act  un- 
der sections  10,  11,  Gen.  St  1891,  the  govern- 
or, on  October  10,  1896,  made  an  order  pur- 
porting to  establish  a  new  election  district 
"In  Norman  county,"  out  of  townships  Noe. 
144, 145,  and  146,  In  ranges  38,  39,  40,  and  41. 
Of  these  12  congressional  townships,  9  are  In 
Norman  county  and  3  (also  in  the  reservation) 
are  in  the  unorganized  county  of  Beltrami; 
the  line  between  the  two  cotintles  being  the 
line  between  ranges  38  and  39.  The  govern- 
or had  no  authority,  under  the  law.  to  estab- 
lish an  election  precinct  out  of  a  portion  of 
each  of  two  counties,  and  we  are  of  the  opin- 
ion that  the  attempted  establishment  was  ab- 
solutely void.  Appellant  contends  that,  as 
the  order  describes  the  territory  Included  hi 
the  precinct  as  being  In  Norman  county,  It  la 
evident  that  the  three  townships  In  range  38 
were  hicluded  by  mistake.  In  answer  we 
will  say  that  we  cannot  construe  the  descrip- 
tion in  this  order  as  we  would  the  descrip- 
tion In  a  voluntary  deed,  which  is  construed 
most  strongly  against  the  grantor  and  In  favor 
of  the  grantee.  We  cannot,  for  the  ptirpose 
of  giving  effect  to  this  order,  reject  as  surplus- 
age the  three  towns  outside  of  Norman  coim- 
ty.  To  attempt  to  uphold  in  this  way  such  an 
extremely  Inaccurate  public  transaction  would 
result  in  great  confusion  for  all  future  time. 
Such  gross  error  in  the  establishment  of  politi- 
cal divisions  that  are  to  endure  perhaps  for 
many  years  would  be  a  fruitful  source  of  mis- 
take on  the  part  of  voters  and  local  officers 
at  every  election,  and  cannot  be  tolerated. 
Appellant  cites  Stemper  v.  Hlgglns,  38  Minn. 
222,  37  N.  W.  95,  as  authority  for  his  posi- 
tion that,  when  the  vote  Is  cast  and  counted, 
an  Irregularity  as  to  the  territorial  limits  of 
a  voting  precinct  Is  not  a  sufficient  cause  for 
throwing  out  the  vote  of  that  precinct.  That 
case  grew  out  of  the  mistake  of  supposing 
that  a  village  was  a  separate  voting  precinct 
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from  the  rest  of  the  townsbip.  The  voten  of 
the  Tillage  voted  at  a  different  poUmg  place 
from  tboae  of  the  rest  of  the  township.  In 
that  case  the  voters  were  entitled  to  vote 
somewhere  for  all  officers  for  whom  any  votes 
were  cast.  In  this  case,  the  voters  were  not 
entitled  to  vote  at  all  until  the  territory  was 
organized  for  voting  purposes,  which  bad,  in 
fact,  never  been  done,  and,  besides,  the  resi- 
dents of  the  three  townships  In  Beltrami 
county  would  In  no  event  have  a  right  to 
vote  for  probate  Judge  of  Norman  county.  It 
does  not  appear  whether  or  not  any  residents 
of  these  three  towns  voted  in  this  precinct 
at  this  election,  and  appellant  contends  that 
the  burden  was  on  the  contestant  to  show 
tbat  tbey  did  so  vote  before  he  is  entitled  to 
have  the  votes  of  the  precinct  thrown  out. 
Appellant  mistakes  the  radical  character  of 
the  Irregularity  in  question.  It  Is  not  a  tem- 
porary or  casual  irregularity,  which  may  not 
occur  again,  but  it  Is  one  which  must  neces- 
sai^  continue  to  occur  at  every  election,  and 
be  a  source  of  perpetual  strife,  as  long  as  the 
jIH-ecinct  remains.  Public  policy  will  not  tol- 
erate the  recognition  of  such  a  prednct  at  all, 
and  we  must  hold  that  the  attempted  organi- 
sation of  it  is  an  absolute  nullity. 

2.  Another  ground  of  contest  presented  by 
respondent  is  that  all  of  the  proceedings  for 
the  establishment  of  this  precinct  were  bad 
too  late  to  comply  with  the  law.  Section  10, 
Gen.  St  1894,  provides:  "Whenever  any 
number  of  voters,  not  less  than  eight,  residing 
In  an  unorganized  or  partly  organized  county, 
shall,  at  least  eight  weeks  before  any  general 
and  six  weeks  before  any  special  election,  pe- 
tition the  governor  to  establish  a  new  election 
district,  designating  the  boundaries  of  the 
same,"  etc.,  he  is  authorized  to  establish  such' 
district.  Section  11  provides:  "The  govern- 
or shall,  within  at  least  six  weeks  before  a 
general  election,  and  within  four  weeks  before 
a  special  election,  publish  In  one  newspaper 
published  at  the  state  capital  a  list  af  all  elec- 
tion districts  by  him  established  in  unorgan- 
iised  counties,  together  with  the  places  where 
the  elections  are  to  be  held,  and  the  names 
of  the  Judges  of  election  by  him  appointed." 
While  section  11  uses  the  words  "within  at 
least  six  weeks,"  it  seems  to  us  clear  that  the 
legislature  meant  that  the  list  of  precincts  es- 
tablished should  be  published  at  least  six 
weeks  before  election,  and  not  during  the  six 
weeks,  especially  as  section  10  requires  the 
petition  to  be  presented  at  least  eight  weeks 
before  dectlon.  The  petition  for  the  estab- 
lishment of  this  precinct  is  dated  September 
24,  1896,  or  two  weeks  and  two  days  too  late 
to  give  the  eight  weeks  before  election  re- 
quired by  the  statute.  The  list  was  publish- 
ed once  In  the  St.  Paul  Dispatch  on  November 
2d,  the  day  before  election,  while  the  stat- 
ute requhres  that  It  shall  be  published  at  least 
six  we^s  before  election.  We  must  bold 
these  statntory  provlslonB  mandatory,  and  not 
directory,  In  view  of  the  necessity  of  notice 
to  tbe  votats  of  the  changed  conditions  which 


give  them  an  opportimlty  to  vote,  and  tbe 
necessity  of  preparing  poll  lists  20  days  be- 
fore election,  and  posting  the  same  lU  days 
before  election,  together  with  notice  of  the 
time  and  place  of  the  meeting  of  the  board  to 
correct  the  lists,  as  requited  by  section  60. 
Gen.  St  1894.  Then,  even  if  this  voting  pre- 
cinct was  in  other  respects  regrular.  It  must  be 
considered  as  organized  too  late,  or  not  organ- 
ized at  all,  for  the  purpose  of  the  election  in 
question,  and  tbe  vote  cast  in  that  precinct  at 
that  election  should  not  be  counted.  There 
Is  notliiug  in  appellant's  poeiUon  that,  al- 
though these  Irregular  proceedings  appear,  it 
should  still  be  presumed  that  the  precinct  was 
regularly  established  by  other  and  different 
proceedings.  No  such  presumption  exists. 
Barber  v.  Morris,  37  Minn.  194,  33  N.  W.  5oSt: 
Godfrey  v.  Valentine,  39  Minn.  336,  40  N.  W. 
163. 

3.  Whether  or  not  the  state  authorities  have 
power  to  organize,  for  Section  purposes,  tbe 
terrlt<H-y  Included  within  the  White  Earth  In- 
dian reservation,  is  a  question  which  it  is  un- 
necessary to  decide  on  this  appeal,  and  we  de- 
cline to  consider  that  question  at  this  time. 
Neither  Is  it  necessary  to  consider  tbe  ques- 
tion whether  the  governor,  under  sections  10 
and  11,  or  the  board  of  county  commission- 
ers, under  section  692  of  the  General  Statutes 
of  1894,  is  the  proper  authority  to  organize 
election  precincts  in  territory  having  no  to-vm- 
ship  organization.  In  a  county  organized  to  thi> 
extent  that  Norman  county  Is,  or  whether  the 
power  confen-ed  on  each  authority  Is  In  stK'h 
a  case  concurrent    Judgment  affirmed. 


DIMENT  V.  BLOOM. 
(Supreme  Coart  of  Minnesota.    Jan.  4,  1807.) 

Dismissal— Failurk  op  Plaixtiff  to  Appear. 
Where  the  answer  does  not  set  up  a  coan- 
terclaim,  and  the  plaintiff  fails  to  appear  at  the 
trial,  tbe  court  may  dismiss  the  action  on  de- 
fendant's motion;  but  it  la  error  to  try  the  case 
in  the  absence  of  plaintiff,  and  award  defendant 
judgment  on  the  merits. 
(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Ramsey  coonty; 
Charles  D.  Kerr  and  J.  J.  Egan,  Judges. 

Action  by  J.  M.  Dlment  against  H.  M. 
Bloom.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Wheelock  &  Sperry  and  A.  C.  Hickman,  for 
appellant  A.  B.  Ovitt  and  E.  W.  RIchter, 
for  respondent 

CANTY,  J.  This  action  was  commenced  in 
the  municipal  court  of  Owatonna,  and  it  docs 
not  appear  how  the  case  found  Its  way  to  the 
district  court  of  Ramsey  county,  where  It  was 
tried  and  Judgment  rendered  for  defendant. 
The  plaintiff  appeals  from  that  Judgment,  but 
on  such  a  record  be  cannot  raise  tbe  question 
that  the  action  was  wrongfully  removed  from 
said  mimlclpnl  court.  The  case  was  called 
for  trial  In  said  district  c.ntrt,  the   plaintiff 
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failed  to  appear,  and  thereupon,  in  the  ab- 
sence of  plaintiff,  the  defendant  proceeded  to 
try  the  case  on  the  merits,  and  Introduced  evi- 
dence to  prove  his  version  of  the  transaction 
in  question.  The  court  made  findings  of  fact 
and  ordered  Judgment  on  the  merits  in  favor 
of  defendant,  which  was  entered.  The  actlou 
is  for  the  recovery  of  money  claimed  aa  rent. 
The  answer  does  not  contain  any  counterclaim. 
Under  these  circumstances,  it  was  error  for 
the  court  to  order  any  judgment  but  that  of 
dismissal.  Keator  r.  Glaspie,  44  Minn.  448, 
47  N.  W.  52.  The  Judgment  is  reversed,  the 
findings  of  fact  aet  aside,  and  the  cause  re- 
manded to  the  court  below  for  further  pro- 
ceedings not  InconslBteiit  with  this  opinion. 


TRADERS'  INS.  CO.  v.  HBRBBR  et  al.' 
(Supreme  Court  of  Minnesota.     Jan.  4,  1897.) 

SUFFICIENOT  OF  EVIDENCE— BoND    OP    InsURANCB 

AssHT — Rflease  op  Sukbties — Bad 
Faith  of  Obliobe. 

1.  The  statement  of  a  witness  as  to  the  ex- 
istence of  a  fact,  not  preaumptively  within  liis 
Icnowledge,  but  the  existence  of  which  is  sus- 
ceptible of  direct  proof,  held  to  be  his  mere  con- 
clusion, and  not  evidence  on  which  a  verdict 
run  be  sustained. 

2.  Bdtl,  withholding  the  "commission"  of  the 
insurance  acents,  while  permitting  them  to  per- 
form their  duties  as  such  afcents,  did  not  have 
the  effect,  in  this  case,  of  releasing  tlie  sureties 
on  their  bond  for  the  faithful  performance  of 
their  duties. 

3.  H.  was  the  agent  of  pintntiff  insurance 
company,  and  was  short  in  his  accounts.  He 
formed  a  partnership  with  P.  to  carry  on  the 
agency  business,  and  H.  &  P.  ns  principals  and 
the  other  defendants  as  sureties  executed  a 
bond  to  the  company,  conditioned  for  the  faith- 
ful performance  by  H.  &  P.  of  their  duties  as 
such  agents.  At  the  time  the  bond  was  ex- 
ecuted, the  sureties  did  not  Icnow  that  H.  was 
in  default.  In  a  suit  on  the  bond,  Jidd,  in  such 
(■ases,  it  is  ordinarily  the  duty  of  the  obligee  in 
the  bond  to  disclose  to  the  sureties  the  fact 
that  the  principal  in  the  bond  is  already  in  de- 
fault, and  a  failure  to  do  so  is  evidence  of  bad 
faith,  which  will  discharge  the  sureties;  and 
whether,  in  this  case,  the  company  was  gnuty 
of  bad  faith  in  failing  to  disclose  to  the  sure- 
ties that  H.  was  short  in  his  accounts,  is  a  ques- 
tion for  the  Jury. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Seagrave  Smith,  Judge. 

Action  by  the  Traders'  Insurance  Company 
against  William  Berber  and  others.  Verdict 
tor  plaintiff.  From  an  order  denying  a  new 
trial,  Herman  C.  Strelow  and  others  appeaL 
Reversed. 

Benton  &  Molyneaux,  for  appellants.  W.  A. 
liAucaster  and  Shaw,  Cray,  Lancaster  &  Park- 
<>r.  for  respondent 

CAjNTT,  J.  This  Is  an  action  on  a  bond, 
dated  November  10,  1894,  and  made  to  plain- 
tiff by  the  defendants  Berber  &  Paine  as  prin- 
cipals and  the  other  defendants  as  sureties. 
The  condition  of  the  bond  so  far  as  It  Is  nec- 
essary here  to  recite  the  same.  Is  as  follows: 
"The  condition  ot  this  obligation  is  such  that. 


whereas,  the  above-named  Herber  &  Paine 
have  been  appointed  agents  of  the  Tradei-s' 
Insurance  Company,  In  Mlnueepolls,  comity  of 
Hennepin,  and  state  of  Minnesota,  who  will 
receive,  as  such  agents,  sums  of  money  for 
premiums,  payment  of  losses,  salvages,  col- 
lections, or  otherwise,  for  goods,  chattels,  or 
other  property,  for  the  said  the  Traders'  lusiu*-' 
auce  Company,  and  are  to  keep  true  and  cor- 
rect account  of  the  aame,  pay  over  such  money 
promptly,  and  make  regular  daily  and  month- 
ly reports  of  the  business  transacted,  as  re- 
quired by  the  rules  and  instructions  of  the 
said  company  and  its  officers."  The  alleged 
breach  of  the  bond  ia  that  Berber  &  Paine 
failed  to  turn  over  to  the  company  several 
hundred  dollars  of  insurance  premiums  be- 
longing to  said  company  and  received  by  tbem 
as  such  agents.  On  the  trial  the  court  or- 
dered a  verdict  for  plaintiff,  and  from  an  or- 
der denying  a  mew  trial  the  defendant  sure- 
ties appeal. 

Prior  to  the  date  of  this  bond,  the  defend- 
ant Berber  had  been  the  agent  Oif  plaintiff  at 
Minneapolis.  He  and  Paine  made  an  agree- 
ment to  become  partners  in  business  as  Insur- 
ance agents,  commencing  November  Ist  of 
that  year,  and,  with  the  consent  of  the  irtain- 
tlff  company,  to  represent  It  as  such  agent  In 
that  city.  Thereupon  the  bond  in  suit  was 
executed,  and  sent  to  the  company  at  its  prin- 
cipal office  at  Chicago,  and  was  received  by 
it  on  Novemtier  24th;  but  It  refused  to  l&sue 
a  comnUssion  of  agency  to  the  new  firm  until 
Berber  had  paid  up  all  sums  due. the  com- 
pany from  him  on  the  business  which  had 
been  transacted  by  him  for  the  company  dur- 
ing the  preceding  month  of  October,  amount- 
ing, in  aU,  to  $1,297.96.  Nevertheless,  the 
new  firm  had,  since  November  1st,  conducted, 
and  still  continued  to  conduct,  in  the  firm 
name,  the  business  of  this  company  thereto- 
fore carried  on  by  Herbw.  Matters  drag^d 
along  imtil  December  5th,  when  the  company 
wrote  Berber  protesting  against  the  use  of 
the  firm  name  In  doing  its  business  at  Min- 
neapolis until  the  October  balance  was  paid. 
On  December  10th  he  forwarded  to  the  com- 
pany, of  his  own  ftmds,  the  sum  of  $7.'iO.  On 
December  15th,  by  his  individual  check,  he 
forwarded  to  the  company  the  further  sum 
of  $547.96,  which  was  sufficient  to  settle  for 
the  October  business;  but  it  is  claimed  by 
appellants  that  $500  of  this  last  sum  was  tak- 
en out  of  the  fimds  of  the  new  firm,  and  is 
money  that  they  had  received  aa  agents  for 
this  company  for  business  done  by  them  for 
It  since  November  1st  If  this  fact  were  es- 
tablished, and  the  $500  were  applied  as  a  pay- 
ment from  the  new  firm,  they  would  owe  the 
company  nothing,  because,  by  applying  It  on 
the  old  account  of  Berber,  as  it  was  applied, 
it  leaves  the  new  firm  in  default  to  the  com- 
pany only  for  the  sum  of  $436.52,  which  is 
the  amount  of  the  verdict.  Paine  testified  that 
be  never  authorized  Berber  to  apply  this  $500 
on  his  old  account  and  never  authorised  the 
company  to  do  so,  but  also  states  that  wlthm 
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a  few  days  after  it  waa  sent  to  Chicago,  be 
knew  It  was  so  applied.  He  also  testifies  very 
positively  that  the  $500  check,  which  he  gare 
Herber  out  of  the  firm  funds,  went  to  the 
company  as  a  part  of  said  payment  of  $547.96; 
but  how  be  knows  this  nowhere  appears. 
This  payment  wa;B  made  by  the  individual 
check  of  Berber,  dated  December  15,  1894,  at 
Minneapolis,  drawn  on  the  Bank  of  Minne- 
apolis, in  favor  of  the  company,  for  $547.96, 
while  the  payment  of  the  $500  to  Herber  was 
made  by  the  check  of  Herber  &  Paine,  dated 
December  18,  1894,  at  Minneapolis,  drawn  on 
the  Security  Bank  of  Minnesota  in  favor  of 
Herber.  It  will  be  observed  that  the  latter 
check  is  dated  three  days  later  than  the  for- 
mer, and  is  drawn  on  a  dlfTerent  bank.  Nei- 
ther does  It  appear  that  the  latter  check  was 
ever  indorsed  by  Herber  or  deposited  In  the 
Bank  of  Minneapolis,  on  wtalch  the  former 
check  was  drawn  by  him.  Herber  was  call- 
ed as  a  witness  for  defendants,  and  examined 
at  length;  but  he  was  never  aaked,  and  nev- 
er stated,  what  nse  he  made  of  the  $500  check, 
or  what  he  did  with  it  We  have  no  evidence 
on  this  point  except  the  naked  statement  of 
Paine,  above  mentioned.  Paine  stated  noth- 
ing that  he  saw  and  nothing  that  he  did  as 
respects  this  check,  except  that  he  gave  it  to 
Herber.  How  Herber  applied  the  cheek  is 
not  presumptively  within  Palne's  knowledge. 
Then  we  must  hold  that  Paine's  statement  as 
to  bow  the  check  was  applied  by  Herber  is  a 
mere  assumption  or  conclusion  of  the  witness, 
drawn,  perhaps,  from  hearsay,  or  from  facts 
or  circumstances  not  disclosed  in  evidence. 
Such  a  statement  Is  not  evidence  on  which  a 
verdict  can  be  sustained,  and  therefore  there 
is  no  evidence  in  the  case  to  show  that  this 
$500  check  or  Its  proceeds  ever  went  to  the 
company.  Then  It  Is  unnecessary  to  consider 
whether  or  not.  If  It  appeared  the  company 
had  received  this  $.500,  It  could  be  compelled. 
as  between  It  and  these  sureties,  to  apply  the 
same  on  the  account  of  Herber  &  Paine. 

2.  There  is  nothing  In  the  claim  that  the 
holding  back  of  the  commission  of  agency  of 
the  new  firm  changed  the  terms  of  the  con- 
tract of  agency,  so  as  to  release  the  sureties 
on  the  bond.  All  parties  seem  to  have  pro- 
ceeded to  perform  this  contnict  from  the  time 
It  was  made,  and  the  hcdding  back  of  the 
written  evidence  or  commission  of  agency  did 
not  In  any  manner  change  the  terms  of  the 
contract 

3.  At  the  time  of  tbe  execution  of  this  bond, 
Herber  was  Indebted  to  the  company  in  the 
sum  of  $1,900  toe  Insurance  premiums  re- 
ceived by  him  on  business  done  In  the  months 
of  September  and  October.  The  defendant 
sureties  offered  to  prove  that  they  had  no 
knowledge  of  this  fact,  the  offer  was  refused, 
and  they  assign  this  as  error.  Their  answer 
sets  np  this  defense,  but  It  only  alleges  Her- 
ber to  be  In  default  In  the  sum  of  $600.  How- 
ever, the  evidence  that  he  was  In  default  for 
$1,900  was  received  without  objection.    It  is 


contended  by  appellants  that  It  was  the  duty 
of  the  Insurance  company  to  disclose  to  them 
that  Herber  was  thus  In  default,  and  that  the 
failure  of  the  company  to  do  so  amounted  to 
fraud  upon  them,  which  will  prevent  a  recov- 
ery on  the  bond;  citing  24  Am.  &  Eng.  Enc. 
Law,  703,  and  a  number  of  cases  therein  cit- 
ed, and  also  other  cases,  many  of  whicb  hold 
that.  In  such  cases,  it  Is  the  duty  of  the 
obligee  In  the  proposed  bond  to  disclose  to  the 
sureties  on  the  bond  that  their  principal  is 
already  in  default  to  such  obligee,  and  that 
the  failure  of  the  latter  so  to  notify  the  sure- 
ties Is  a  fraud  upon  them.  In  answer  to  this. 
respondent  shows  that  It  appears  by  the  un- 
contradicted evidence  that  Herber  told  the 
secretary  of  the  company,  before  the  bond 
was  executed,  that  he  would  receive  suftlclent 
from  Paine  to  "square  up  his  Indebtedness" 
to  the  company;  that  in  the  letter  from  Her- 
ber to  the  company  of  October  20th,  announ- 
cing that  the  new  firm  was  to  be  formed,  be 
stated,  "All  balances  due  companies  from 
their  present  agent  will  be  paid  up.  and  re- 
mittances will  be  more  prompt  than  In  the 
past";  and  that  It  sufficiently  appears  that 
the  officers  of  the  company  had  no  communica- 
tion with  tbe  sureties  on  the  bond  at  all,  sucb 
sureties  being  in  Minneapolis  and  sucb  offi- 
cers being  In  Chicago  during  the  time  of  the 
transaction,  and  that  tbe  bond  was  voluntarily 
executed  and  forwarded  to  the  company  at 
Chicago.  Undoubtedly,  all  of  these  circum- 
stances should  be  taken  into  consideration  hi 
determining  the  good  faith  of  the  company 
in  accepting  this  bond  without  disclosing  to 
the  sureties  that  Herber  was  thus  In  default 
But  It  should  also  be  taken  into  consIderatloD 
that  the  company  had  good  reason  to  know- 
that  Herber  had  collected  Insurance  premiums 
which  he  bad  not  turned  over,  was  short  In 
his  accounts,  and  might  not  be  able  to  mnke 
up  this  shortage  except  In  the  manner  pro- 
posed,—by  taking  In  a  partner  who  had  ajireel 
to  pay  Herber  for  the  privilege  of  being  ad- 
mitted Into  the  business;  that  the  shortage 
In  the  accounts  of  Herber  was  not  made  up 
until  five  or  six  weeks  after  the  new  firm 
commenced  business,  and  two  or  three  weeks 
after  the  bond  was  delivered  to  the  company: 
that  In  the  meantime  the  company  held  back 
the  commission  because  this  old  balance  was 
not  made  up,  though  it  knew  that  the  new 
firm  was  doing  business  for  It.  and  still  It  did 
not  disclose  any  of  these  facts  to  these  sure- 
ties, though  it  apparently  to<^  the  position 
that  It  had  not  accepted  the  bond,  as  It  had 
not  Issued  the  commission.  We  are  of  the 
opinion  that,  nndw  all  the  circumstances  of 
the  case,  the  good  faith  of  the  company  In 
falling  to  disclose  to  these  sureties  the  fact 
that  Herber  was  short  in  his  accounts  with  it 
was  for  the  Jury,  and  It  was  error  to  db^ect 
a  verdict  for  plaintiff.  The  order  appealed 
from  Is  reversed,  and  a  new  trial  granted. 

BUCK,  J.,  abaeiitg  t  zed  by  CjOOglC 
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MIX  T.  EGE,  Sheriff. 
(Supreme  Coart  of  Minnesota.     Jan.  4,  1897.) 

RbDIUECT   EXAMrNATION  —  COMPETEXCT— PbAUDD- 

LBNT  Conveyances— Evidence — Bona 
Fide  Purchaser. 

1.  Certain  evidence,  given  on  redirect  exam- 
ination, held  competent  as  explaining  more  fully 
a  fact  brought  out  on  cross-examination,  and  as 
showing  all  the  transactions  of  the  plaintiff  and 
his  vendor  in  regard  to  the  property  purchased. 

2.  Certain  other  evidence,  given  on  redirect 
examination,  held  competent  to  rebut  an  infer- 
ence which  might  be  drawn  from  the  cross-ex- 
aminntion. 

3.  The  issue  in  this  action  was  whether  the 
property  in  question  was  transferred  to  the 
plaintiff  to  defraud  creditors.  Heid,  under  the 
circumstances,  it  was  not  error  to  refuse  to  re- 
ceive in  evidence  the  records  in  an  action 
brought  by  another  creditor  of  the  alleged 
frandnlent  vendor,  in  which  action  a  writ  of  at- 
tachment (prior  to  that  sued  out  by  defendant) 
was  issued,  and  levied  on  some  of  the  same 
property,  Jnst  after  plaintiff  had  taken  posses- 
sion of  It. 

4.  Under  a  claim  that  the  property  had  beea 
sold  by  the  debtor  to  M.,  and  by  M.  to  plaintiff, 
hrld,  it  was  not  error  to  receive  in  evidence  the 
bill  of  sale  from  the  debtor  to  M. 

6.  Held,  defendant's  first  request  to  charge  ig- 
nores the  fact  that  M.  may  have  been  an  inno- 
cent purchaser,  whose  rights  plaintiff  may  have 
acquirpd,  and  was  therefore  properly  refused. 

6.  Other  unimportant  rulings  considered. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Hennepin  coun- 
ty; Henry  C.  Belden,  Judge. 

Action  by  Frank  E.  Mix  against  James  H. 
Ege,  sberier.  Verdict  for  plaintier.  From  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Jayne  &  Morrison,  for  appellant  John  W. 
GUger,  for  respondent 

CANTY,  J.  This  Is  an  action  of  replevin. 
In  bis  answer,  defendant  denies  that  the  goods 
and  chattels  in  question  are  the  goods  of  plain- 
tiff, but  alleges  that  they  are  the  goods  of  one 
Feldman;  that  defendant,  at  the  time  of  tak- 
ing the  same,  was  sheriff  of  Hennepin  coun- 
ty, and  took  them  on  a  writ  of  attachment  is- 
sued out  of  the  district  court  of  that  county  in 
an  action  wbertin  Moyes  Bros.  &  Cutler  are 
plain  tiffs  and  Feldman  is  defendant  On  the 
trial,  plaintiff  had  a  verdict,  and  from  an  or- 
der denying  a  new  trial  defendant  appeals. 

Feldman  had  been  the  ow^ner  of  the  goods 
and  chattels  in  question,  consisting  of  a  stock 
of  cigars,  tobacco,  and  store  fixtures,  with 
which  business  was  being  carried  on  in  a  re- 
tall  store.  Plaintiff  claims  that  Feldman  sold 
out  to  one  McOuire,  who  two  days  afterwards 
sold  to  plaintiff.  Immediately  thereafter  a 
writ  of  attachment  was  levied  on  the  prop- 
erty in  an  action  brought  by  one  Grosse 
against  Feldman. 

1.  On  the  redirect  examination  of  plaintiff 
as  a  witness  on  his  own  behalf  on  the  trial, 
tbe  court  permitted  him,  against  objection  and 
exception,  to  testify  that  he  then  "made  a  kick 
to  McGuire,"  who  stated  that  this  attachment 
would  not  bold,  that  he  would  fight  it,  and 
that  be  further  stated:  "We  have  got  a  lot  of 


goods  here.  Let  them  take  these  cigars- 
Let  them  take  oat  that  much,  and  I  will  guar- 
anty we'll  get  the  goods  iMick,  or  I'll  give  you 
credit  for  them."  This  is  assigned  as  error. 
We  are  of  the  opinion  that  It  was  competent, 
for  two  reasons:  (1)  The  defendant  had  al- 
ready gone  Into  the  same  matter  on  cross-ex- 
amination, and  (2)  this  evidence  showed  more 
fully  "the  transaction  between  plaintiff  and 
McGuire  In  relation  to  the  stock  of  goods  and 
fixtures  In  question. 

2.  On  cross-examination,  plaintiff  testified 
that  when  he  bought  the  property  be  was  en- 
gaged with  the  National  Gash-Register  Com- 
pany, and  could  not  run  the  dgar  store  him- 
self, but  employed  another  as  clerk.  On  redi- 
rect he  testified,  against  objection  and  excep- 
tion, that  at  the  time  be  purchased  the  proper- 
ty he  expected  his  relations  with  the  comijany 
would  cease;  that  he  had  an  intimation  to 
that  effect  This  is  assigned  as  error.  It 
was  competent  to  explain  the  cross-examina- 
tion, and  rebut  any  inference  of  t>ad  faith  on 
bis  part  in  purehasinr  a  business  which,  by 
reason  of  his  employment  elsewhere,  he  could 
not  personally  manage. 

3.  Defendant  offered  in  evidence  the  records 
In  the  case  of  Grosse  v.  Feldman,  and  tbe 
court  rejected  the  same.  We  cannot  say  that 
this  was  error.  The  writ  of  attachment  in 
that  case  was  levied,  and  tbe  property  levied 
on  carried  away  by  the  police  officer,  three 
days  before  the  writ  in  the  Noyes  Bros.  &  Cut- 
ler Case  was  Issued  or  levied  on  the  remainder 
of  the  property  by  the  sheriff.  It  was  compe- 
tent to  show  the  prior  attachment,  and  tbe  acts 
and  conduct  of  plaintiff  in  reference  to  tbe 
same.  But  the  only  theory  on  which  the  rec- 
ords in  that  case  could  have  been  competent 
evidence  in  this  Is  that  before  plaintiff  parted 
with  the  couEdderatlon  for  his  purchase  he  had 
obtained  sufficient  knowledge  of  the  charges 
made  in  the  Grosse  Case  to  put  him  on  In- 
quiry, and  that,  if  he  had  inquired,  he  would 
have  discovered  that  Grosse's  affidavit  of  at- 
tachment in  these  records  charged  that  Feld- 
man was  about  to  dispose  of  bis  property  with 
Intent  to  defraud  his  creditors.  Plaintiff  testi- 
fied that  he  had  already  given  his  negotiable 
promissory  notes  to  McGuire  for  the  full 
amount  of  the  purchase  price,  but  had  not  yet 
given  the  mortgage  to  secure  the  same,  when 
tbe  Grosse  attachment  was  levied.  Plaintiff 
was  not  learned  in  the  law,  and  does  not  ap- 
pear to  have  consulted  an  attorney  in  reference 
to  the  Grosse  attachment.  McGuire  took  the 
matter  off  his  hands,  and  gave  him  credit  for 
the  amount  of  goods  seized  on  that  attach- 
ment, and  Indorsed  tbe  same  on  his  notes.  We 
cannot  say  that  under  these  circumstances  the 
plaintiff,  a  layman,  should  have  known  that 
by  consulting  the  court  files  in  the  Grosse- 
Case  he  would  have  learned  any  more  than  he 
bad  learned  from  the  fact  that  the  property  he 
was  purchasing  or  bad  purchased  from  Mc- 
Guire wais  claimed  as  the  property  of  Feldnum 
on  a  writ  of  attachment  against  him. 

4.  The  conrt  did  not  err  in  receiving  In  wU 
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dence  the  bill  of  sale  from  Fddman  to  Mc- 
Oulre. 

6.  Defendant  asBlgns  as  error  the  refnsal  to 
give  his  first  request  to  Instmct  the  Jnry, 
which  charges,  In  substance,  that  plaintiff  Is 
oat  an  innocent  purchaser  unless  he  purchased 
without  notice  of  any  intention  to  defraud  on 
the  part  of  the  vendor,  and  paid  a  valuable 
consideration  for  tl»e  property  before  he'tiad 
notice  of  such  fraud.  This  request  is  mislead- 
ing, and  was  properly  reused,  because  It 
leaves  out  of  consideration  the  fact  that  iSt- 
Ouire  might  have  been  an  innocent purcliaser 
for  value  wlthont  any  such  notice,  and,  if  so, 
plaintiff,  whether  lie  had  notice  or  not,  could 
have  purchased  McGuire's  rights.  Whether 
or  not  the  giving  of  plaintiff's  notes  to  Mc- 
Onire  was  a  sufficient  consideration  or  pay- 
ment of  the  purchase  price  to  protect  plaintiff 
against  subsequent  notice  of  fraud  received 
by  him  before  he  paid  the  notes  is  a  question 
which  appellant  now  attempts  to  raise  on  an- 
other portion  of  this  request.  But,  if  the  re- 
quest is  l)ad  in  part,  we  will  not  consider  the 
rest  of  it 

The  second  and  third  requests  were  fully, 
completely,  and  effectively  covered  by  the 
general  charge.  The  fourth  request  is  errone- 
ous in  assuming  that  plaintiff  does  not  claim 
that  McGnlre  had  title  to  the  property  when 
plaintiff  purchased  from  him.  This  disposes 
of  all  the  questions  raised  worthy  of  consider- 
ation, and  the  wder  appealed  from  is  affirmed. 


BOARD  OP  COM'RS  OP  ST.  LOUIS  COUN- 
TY V.  AMERICAN  LOAN  & 
TRUST  CO.  et  al. 

(Supreme  Court  of  Minnesota.     Jan.  4,  1897.) 

CocuTT  Funds— BosiD  or  Dbposftart—  Approval 
—  Liability. 

L  Section  730,  <3en.  St.  1894,  provides  that 
the  bond  of  a  depositary  of  county  funds  shall 
be  made  payable  to  the  county.  The  bond  in 
question  was  made  payable  to  the  "board  of 
county  coramlsaloners.  Ha'rf  a  mere  irregu- 
larity, which  did  not  invalidate  the  bond. 

2.  In  an  action  on  such  a  bond,  the  complaint 
does  not  allege  that  the  principal  in  the  bond 
had  ever  been  den^atpd  as  such  a  depositary, 
except  as  this  can  be  inferred  from  a  recital  in 
a  copy  of  the  bond  set  out  as 'an  exhibit,  by 
which  it  appears  that  the  bond  was  approved 
by  the  board  of  county  commissioners  18  days 
after  its  date.  Held,  in  view  of  said  section 
730,  which  requires  the  bond  be  approved  and 
deposited  with  the  county  treasurer  before  the 
depositary  is  designated,  the  complaint  does  not 
sufficiently  allefre  that  any  designation  of  the 
depositary  had  ever  been  made  liefore  the  bond 
was  so  approved,  and,  as  the  complaint  does 
not  state  that  any  county  funds  were  deposited 
with  such  depositary  after  the  approval  of  the 
bond,  no  cause  of  action  is  stated,  and  the  com- 
plaint is  demurrable. 

(Syllabus  by  the  C!ourt.) 

Appeal  from  district  court,  St  Louis  coimty; 
S.  H.  Moer,  Judge. 

Action  by  the  board  of  county  commissioners 
of  St.  Louis  county  against  the  An.erican  Loan 
A  Trust  Comiiany  and  others.     From  an  order 


overrulhig  a  demurrer  to  the  complaint,  George 
A.  Elder  and  otheia  appeal    Rerened. 

R.  R.  Brlggs,  Washburn,  Lewis  &.  Judaon, 
Cash,  Williams  &  Chester,  A.  A.  Harris  & 
Son,  and  W.  W.  Sanf ord,  for  appellantsL  George 
E.  Arbui7,  for  respondent 

CANTY.  J.  This  is  an  action  on  a  bond  ex- 
ecuted to  "the  board  of  county  commissioners 
of  St  Louis  county  and  state  of  Minnesota,"  by 
the  defendant  trust  company  tm  principal  and 
the  other  defendants  as  sureties.  It  recites  tiiat 
the  trust  company  "has  been  duly  designated  a 
d^^ositary  of  the  funds  of  said  county  of  St 
Louis  for  tbe  term  of  two  years  from  tbe  date 
hereof,"  and  is  conditioned  that  the  trust  com- 
pany "shall  well  and  truly  pay  over  on  demand, 
according  to  law,  all  of  said  funds  which  shall 
be  deposited,"  and  interest  thereon.  The  de- 
fendant sureties  demurred  to  the  complaint  on 
the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  appeal  from 
an  order  overruling  the  demurrer. 

1.  Section  730,  Gen.  St  1891,  provides  that 
the  bond  of  a  depositary  of  county  funds  shall 
be  payable  to  the  county,  and  at>pellanta  contend 
that,  as  this  bond  is  payable  to  the  "tward  of 
county  commissioners,"  It  is  void.  We  cannot 
so  hold.  The  intention  to  hidemnify  tbe  coun- 
ty is  plain,  and  the  defendants  cannot  escape 
liability  on  their  voluntary  obligation  on  any 
such  a  technicality.  Any  one  would  under- 
stand, from  the  bond,  that  it  was  given  for  the 
benefit  of  the  county. 

2.  It  is  contended  by  aiipellants  that  It  does 
not  appear  from  the  complaint  that  any  county 
fimds  were  delivered  to  tbe  trust  company  after 
this  bond  was  approved  by  the  board  of  county 
commissioners,  as  provided  by  said  section  730, 
and  that,  therefore,  the  complaint  does  not  state 
a  cause  of  action.  The  bond  is  dated  April  18, 
1892;  the  sureties  acknowledged  it  on  April  23d; 
and  it  appears,  by  the  Indorsement  on  tbe  back 
of  the  bond,  as  the  same  is  set  out  as  an  exhibit 
to  the  complaint,  that  the  board  of  county  com- 
missioners approved  the  bond  May  6,  18S12. 
The  complaint  alleges  that  the  bond  was  ex- 
ecuted and  delivered  on  April  18th.  It  further 
alleges:  "That  at  the  time  of  the  execution  and 
delivery  of  said  bond  as  aforesaid,  tbe  said  B. 
J.  Crossett,  as  such  county  treasurer,  had  de- 
posited with,  and  did  thereafter  deposit  wlfli, 
the  said  American  Loan  ft  Trust  Couqiany  afore- 
said large  sums  of  money,  which  were  then  and 
there  the  moneys  of  the  said  county  of  St 
Louis  aforesaid,  and  that  after  the  execution 
and  delivery  of  said  bond  as  afbresaid,  tbe  said 
B.  J.  Crossett  did  deposit  with  the  said  defend- 
ant the  American  Loan  ft  Trust  Company  large 
siuns  of  money,  which  were  then  and  there  tlie 
moneys  of  said  county  of  St  Louis,  and  all  of 
which  mone]^  had  come  Into  tbe  hands  of  him, 
the  said  E.  J.  Crossett,  and  were  then  and  there 
bitmsted  to  him  by  virtue  of  his  said  ofBce  as 
said  county  treasurer  as  aforesaid."  The  com- 
plaint finther  alleges  that  on  July  14,  18(13, 
there  was  on  deposit  with  the  trust  compasy, 
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"of  the  moneys  so  deposited,"  the  sum  of  $106.- 
150;  that  the  county  treasurer  on  that  day  de- 
manded the  same  from  the  trust  company,  but 
the  latter  failed  and  refused  to  deliver  the  same 
to  such  treasurer.  While  the  complaint  alleges 
that  the  bond  was  executed  and  deltrered  on 
April  ISth,  it  appears  that  it  was  not  approved 
by  the  board  until  May  6th.  In  the  meantime 
the  bond  was  inchoate,  was  not  accepted,  and,  In 
law,  there  was  no  delivery  of  it.  People  v.  Van 
Ness,  79  Cal.  84,  21  Pac.  554;  Bank  v.  Cooper, 
3C  Me.  179,'  193.  How  much  of  these  county 
funds  were  delivered  to  the  trust  company  be- 
fore the  execution  of  the  bond  on  April  18th  does 
not  appear.  Neither  does  it  appear  that  any 
of  the  fimds  were  so  delivered  after  the  bond 
was  approved  by  the  board  on  May  6th.  Sec- 
tion 731  provides:  "All  bonds  given  under  this 
act  rtiall  be  given  for  the  term  of  two  years 
from  the  date  of  their  execution,  and  i^iall  be 
renewed  every  two  years  thereafter."  It  does 
not  appear  that  this  is  a  renewal  bond,  or  that 
tly:  funds  so  deposited  before  Its  ececution  were 
deposited  during  a  i^or  two-year  term. 
Whether  this  bond  would  secure  the  repayment 
of  funds  deposited  during  such  a  prior  term'  we 
need  not  decide.  It  must  be  held,  from  the 
complaint,  that  the  county  treasurer  deposited 
eonnty  funds  with  this  trust  company  before 
the  date  or  execution  of  the  bond,  and  before 
there  was  any  shadow  of  claim  that  the  trust 
company  had  been  designated  as  a  depositary 
at  all.  We  cannot  hold  that  this  bond  secures 
the  repayment  of  such  funds.  It  recites  that 
the  trust  company  was  designated  as  a  deposi- 
tary "for  the  term  of  two  years  from  the  date 
hereof,"  and  secures  the  repayment  of  "funds 
which  shall  be  deposited." 

The  next  question  is,  does  the  bond  secure 
the  repayment  of  fimds  deposited  with  the  trust 
company  after  the  bond  was  executed  and  be- 
fore It  was  approved  by  the  board?  There  is 
DO  allegation  in  the  complaint  that  the  trust 
company  ever  was  designated  a  depositary,  un- 
less the  recital  In  the  bond  so  set  out  as  an  ex- 
hibit is  such  an  allegation.  Said  section  730  pru- 
yides:  "Before  any  national,  state  or  private 
tank  or  banker  shall  be  designated  as  such  de- 
IK)8itary,  such  bank  or  banker  shall  deposit  with 
such  treasurer  a  bond  payable  to  such  county, 
and  signed  by  not  less  than  five  freeholders  of 
the  state  as  sureties,  which  bond  shall  be  ap- 
proved by  the  board  of  coimty  commissioners." 
This  requires  that  the  bond  so  approved  shall 
be  deposited  with  the  county  treasurer  before 
the  depositary  is  designated.  In  view  of  this 
statute,  we  cannot  hold  that  such  recital,  in  the 
yet  unapproved  and  inchoate  bond,  that  the 
trust  company  "has  been  duly  designated  a  de- 
positary," etc.,  is  a  sufficient  allegation  in  the 
complaint  that  It  has  been  so  designated.  Then, 
conceding,  without  deciding,  that  if  the  trust 
company  had  on  April  18th,  the  date  of  the 
bond,  been  designated  as  a  depositary,  and  that, 
under  the  rule  laid  down  in  Board  of  Com'rs  of 
Hennepin  Co.  y.  State  Bank  (Minn.)  66  N.  W. 
143,  this  irregular  desiguation  would  have  been 
sufficient  to  make  the  trust  company  a  de  facto 
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depositary,  and  the  sureties  on  this  bond  liable 
for  deposits  made  thereafter  and  before  the  ap 
proval  of  the  bond,  still  it  is  not  sufficiently  al- 
leged In  the  complaint  that  the  trust  company 
was  designated  a  depositary  on  April  18th,  or 
before  the  approval  of  the  bond.  The  statute 
does  not  contemplate  that  the  depositary  shall, 
as  a  mete  bailee,  keep  in  specie,  distinct  from  its 
own  funds,  the  county  funds  so  deposited  witb 
It  Then  the  allegation  hi  the  complaint  that 
the  funds  in  question  were  on  deposit  with  the- 
trust  company  on  July  14,  1893,  cannot  be  con- 
strued as  meaning  that  tlie  trust  comipany  bad 
never  used  these  funds,  but  had  always  kept 
them  In  ^ecie,  or  separate  and  apart  from  its 
own  funds;  and  we  cannot  presume  that  It  had 
80  kept  those  county  funds  until  after  the  bond 
was  approved.  What  effect  it  would  have  on 
the  decision  on  this  appeal  If  these  allegations 
could  be  so  construed,  or  we  could  so  presume. 
It  Is  not  necessary  to  consider.  The  order  over- 
ruling the  demurrer  to  the  complaint  la  re- 
yersed. 


JOHANSON  V.  HOPF." 

(Supreme  Court  of  Minnesota.     Jan.  7,  1807.) 

Appeal— Review— Receition  of  EvinBNCE— Ob- 
jections Taken  unsek  Ai>vi8ement. 

1.  Beld,  that  the  question,  argued  by  connsel, 
as  to  the  competency  and  admissibility  in  evi- 
dence of  admissions  tending  to  aSect  and  bind 
the  estate  of  a  person  under  guardianship  on 
account  of  habitual  drnnkenness,  made  after 
the  inquisition  and  appointment  of  a  guardian 
for  the  estate  as  well  as  the  person,  is  not,  on 
the  present  record,  before  us  for  determination. 

2.  In  a  trial  before  the  court  without  a  Jury, 
and  for  the  purpose  of  laying  the  fonndation 
for  the  introduction  of  testimony  given  by  a  wit- 
ness (who  was  unable  to  be  present  and  whose 
deposition  could  not  be  taken  on  account  of  his 
severe  illness)  at  a  former  trial  of  the  ssme 
case,  respondent  offered  in  evidence  the  affida- 
vits of  two  physicians,  and  appellant's  counsel 
duly  objected,  whereupon  the  court  stated,  "Ev- 
idence received,  subject  to  the  objection."  No- 
further  ruling  was  made,  and  the  testimony  of 
the  absent  witness,  as  taken  by  the  official  ste- 
nographer at  the  former  trial,  was  then  re- 
ceived in  evidence  without  objection.  Held,. 
that  the  statement  of  the  court,  when  objection 
was  made  to  the  affidavits,  amounted  to  nothing 
more  than  taking  the  objection  under  advise- 
ment, and  that,  as  there  was  no  further  ruling, . 
the  question  argued  by  counsel,  and  which- 
would  have  been  presented  had  the  court  over- 
ruled the  objection,  directly  or  indirectly,  is  not 
before  us. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Page  Morris,  Judge. 

Action  by  Carl  M.  Johanson,  as  adminis- 
trator of  John  Ericksoo),  against  Cella  Hoff. 
Judgment  for  plaintiff.  From  an  order  re- 
fusing a  new  trial,  defendant  appeals.  Af- 
firmed. 

Geo.  L.  Spangler,  for  appellant  Fryberger 
&  Johanson,  for  respondent. 

COI<LINS,  J.  Foe  a  second  time  this  case 
appears  before  ua  an  appeals  from  orders  de- 
nying defendant's  motions  for  a  new  trial. 
The  facts  are  sufficiently  stated  In  ,the  former 

I  Rehearing  denied. 
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opinion.  66  N.  W.  464.  The  second  trial  was 
had  before  the  court  without  a  Jury,  and  uj)- 
on  Its  findings  of  fact  judgment  was  ordered 
In  favor  of  plaintiff.  Although  counsel  for 
defendant  has  set  forth  47  assignments  of 
error,  we  are  of  the  opinion  that  two  ques- 
tions only  need  consideration.  In  fact,  coun- 
sel himself  Is  content  to  dispose  of  17  of  his 
assignments  quite  summarily  by  stating,  in 
his  brief,  that  no  argument  Is  necessary. 
The  first  of  the  questions  to  which  we  hare 
referred  relates  to  the  competency  and  admis- 
sibility of  the  evidence  of  several  witnesses 
tending  to  show  that.  In  his  lifetime,  and 
after  the  execution  of  the  lease,  defendant's 
Intestate,  Nels  HoflT,  made  certain  admissions 
or  statements  to  the  eflTect  that  he  owed 
plaintiff's  testator,  .Tohn  Erickson,  tat  rent 
due  upon  the  lease;  while  the  other  question 
is  as  to  the  admissibility  on  this  trial  of  the 
testimony  given  by  a  witness  by  the  name  of 
McGregor  upon  the  former  trial,  as  then  tak- 
en by  the  official  stenographer. 

1.  One  of  plaintiff's  witnesses  had  testi- 
fied that  he  was  present  and  overheard  a  con- 
versation between  Hbff  and  Erickson  in  ref- 
erence to  the  payment  of  rent  dne  on  the 
lease,  and,  when  counsel  for  the  plaintiff  at- 
tempted to  draw  out  this  conversation.  It 
was  objected  to  as  incompetent,  irrelevant, 
and  immaterial.  The  objection  was  overruled, 
and  defendant's  counsel  took  an  exception. 
The  same  counsel  then  stated  to  the  court 
that  he  wished  it  to  appear  of  record  that  he 
should  show  that,  at  the  time  of  the  alleged 
conversatloin,  Hoff  was  a  ward  of  the  probate 
court,  and  was  incompetent  to  make  any 
statements  or  admissions  which  would  affect 
his  estate.  On  the  examination  of  other  wit- 
nesses as  to  conversations  they  had  heard 
between  Hoff  and  Erickson,  counsel  Interpos- 
ed the  same  objection,  and  In  substantially 
the  same  language.  After  all  of  the  evidence 
of  this  character  was  Introduced,  and  after 
plaintiff  had  rested  her  case,  defendant  of- 
fered, and  there  was  received  In  evidence, 
certified  copies  of  the  records  of  the  probate 
court,  from  which  It  appeared  that,  prior  to 
the  time  of  these  alleged  conversations,  Hoff 
had  duly  been  declared  an  Incompetent  be- 
cause of  habitual  drunkenness,  and  that  the 
present  defendant  had  been  duly  appointed 
guardian  of  his  person  and  estate,  and  that, 
at  the  time  of  these  conversations,  and  up  to 
the  day  of  his  decease,  she  remained  such 
guardian.  It  will  be  seen  that,  when  the 
statements  and  admissions,  made  by  Hoff, 
ccmceming  his  Indebtedness  to  Erickson  on 
account  of  the  lease,  were  received  In  evl- 
deace,  there  was  nothing  before  the  court  as 
to  the  fact  that  Hoff  was  then  under  guard- 
ianship, except  the  bare  assertion  of  counsel. 
At  the  time  the  testimony  was  received.  It  was 
clearly  competent  and  admissible;  and  the 
question,  argued  by  counsel,  that  these  state- 
ments and  admissions  could  not  be  received, 
because  made  subsequent  to  the  Inquisition 
In  the  probate  court  wherein  Hoff  was  ad- 


judged an  incompetent  and  the  proper  sub- 
ject for  guardianship.  Is  not  before  us.  Tbe 
rulings  of  the  court,  when  made,  and  aa  the 
case  then  stood,  were  correct,  although  the 
rule  of  law  may  be  a.s  contended  for  by  coun- 
sel.   Upoo  this  we  express  no  opinion. 

2.  McGregor  had  testified  upon  the  first 
trial  aa  a  witness  for  plaintiff.  At  the  sec- 
ond trial,  plalutlfTs  counsel  attempted  to  lay 
the  foundation  for  tbe  introduction  at  this 
testimony,  showing  that  the  witness  was  sick 
In  a  hospital  in  a  distant  city,  unable  to  trav- 
el, and,  further,  that  he  was  In  such  a  phys- 
ical condition  that  it  would  be  unsafe  to  at- 
tempt to  take  his  deposition.  A  part  of  tbis 
preliminary  testimony  being  received  without 
objection,  counsel  then  offered  in  evidence 
affidavits,  made  by  two  physicians  residing 
in  the  city  in  which  the  witness  then  was. 
for  the  purpose  of  laying  further  foundation 
for  the  reception  of  the  testimony  taken  ui>- 
on  the  former  trial,  and  to  the  introduction  of 
these  affidavits  defendant's  counsel  objected. 
The  only  ruling  made  Xsy  the  court  upon  tbis 
objection  was,  "Evidence  received,  subject  to 
the  objection."  The  testimony  of  the  witness 
as  taken  by  the  stenographer  upon  the  other 
trial  was  then  Introduced  and  received  wltb- 
out  objection.  It  Is  urged  that  the  mllngr 
relating  to  the  affidavits  was  erroneous.  But 
the  court  made  no  ruling,  for,  up<»i  a  trial 
before  It,  without  a  jury,  it  simply  received 
the  affidavits  subject  to  the  objection.  Its 
statement  that  It  would  so  receive  them 
amounted  to  nothing  more  than  taking  coun- 
sel's objection  under  advisement;  and,  so  far 
as  Is  shown  by  the  record,  no  ruling  was  ever 
made.  Probably  the  point  covered  by  the  ob- 
jection would  have  been  reserved  to  counsel, 
had  he  made  a  proper  objection  to  the  recep- 
tion In  evidence  of  McGregor's  testimony  as 
glveo  upon  the  first  trial,  and  his  objection 
had  been  overruled;  but.  as  before  stated, 
no  such  objection  was  made.  The  qnestk>n 
ai^rued  by  counsel,  and  which  wonid  have 
been  presented  had  the  court,  directly  or  Indi- 
rectly, overruled  the  objection  made  to  the 
admission  of  these  affidavits,  and  received 
them  In  evidence  without  qualification,  is  not 
before  us  for  review.    Ordor  affirmed. 


PLACE  et  al.  v.  ST.  PATL  TITLE  INSUR- 
ANCE &TRT' ST  CO. 
(Supreme  Conrt  of  Mlnneisota.     Jan.  7,  1897.) 

TTTLB   iMSnBAXCS   POLtCT- '•>>XSTRnCTI0N— RtOBT 
OP    ACTIOX. 

1.  Beld,  that  the  phraf«,  "Tenancy  of  the 
present  occnpnntB,"  stated  In  a  title  Insurance 
policy  as  a  defect  in  or  objection  to  the  title 
against  which  the  Insurer  does  not  Insure,  must 
be  conRtrued  ns  moanint;  the  tenancy  which 
arises  throUKh  the  occupation  or  temporary  pos- 
session of  the  premises  by  those  who  are  tea- 
ants  in  the  popular  sense  in  which  the  word 
"tenant"  ia  used.  The  phrase  does  not  include 
the  claim  of  a  person  who,  assertlns  ownership 
in  fee  as  against  tbe  title  Insured,  Is  in  actuu 
adverse  possession  at  the  time  the  policy  la  ia- 
sned. 
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2.  Bdd,  further,  that  a  condition  precedent  to 
a  right  of  action  npon  the  policy,  which  prohib- 
ited a  recovery  unless  the  insured  had  contract- 
ed to  sell  the  estate  or  interest  covered  by  the 
policy,  and  the  title  has  been  declared,  by  a 
court  of  last  resort  of  competent  jurisdiction, 
defective  or  incumbered  by  reason  of  a  defect  or 
incumbrance  for  which  the  company  would  be 
liable  under  the  policy,  has  no  application  to  a 
case  where  the  land  is  held  by  another  party  in 
actual  adverse  possession,  and  the  Insured  has 
lost  it  absolutely  by  reason  of  a  defect  in  the 
insured  title. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  K.  Brill,  Judge. 

Action  by  Ephraim  B.  Place  and  Jane  0. 
Place  against  the  St.  I'aul  Title  Insurance  & 
Trust  Company.  Judgment  for  plaintieTs. 
Krom  an  order,  refusing  a  new  trial,  defend- 
ant appeals.     Affirmed. 

Stevens,  O'Brien,  Cole  &  Albrecht,  for  ap- 
peUant.  Gllflllan,  WUlard  &  WUlard,  Cor  re- 
spondents. 

COLLINS,  J.  Two  questions  only  are  pre- 
sented by  this  appeal,  both  dependent  upon 
the  construction  to  be  placed  upon  language 
used  In  a  title  insurance  policy  Issued  by  de- 
fendant company  to  plalntitTs  as  mortgagees 
of  certain  real  property.  The  contract,  aa 
stated  In  the  policy,  was,  among  other  things, 
to  Indemnify,  keep  harmless,  and  insure  plain- 
tiffs from  all  loss  or  damage,  not  to  exceed  a 
stated  sum  of  money,  sustained  by  reason  of 
defects  In  the  title  of  the  mortgagors  In  the 
mortgaged  estate,  excepting  such  as  were 
set  forth  in  an  attached  schedule,  and  subject, 
also,  to  the  stipulations  and  conditions  made 
a  part  of  the  policy.  In  the  schedule  an 
Item,  stated  as  "Tenancy  of  the  present  oc- 
cupants," was  mentioned  as  a  defect  In  or  ob- 
jection to  the  title  against  which  the  com- 
pany did  not  insure;  and  among  the  stipula- 
tions and  conditions  of  the  policy  was  one 
that  "no  right  of  action  shall  accrue  under 
this  policy  unless  the  insured,  or  those  claim- 
ing under  him  as  aforesaid,  shall  have  been 
Actually  evicted  under  an  adverse  title  not 
mentioned  or  referred  to  In  the  qbove  Schedule 
B,  or  unless  there  has  been  a  final  Judgment 
upon  a  lien  or  Incumbrance  not  mentioned  or 
referred  to  In  said  Schedule  B,  under  which 
the  title  of  the  Insured  will  be  divested  by  sale 
under  Judgment  or  foreclosure,  or  unless  the 
insured  has  contracted  to  sell  the  estate  or 
Interest  insured,  and  the'  title  has  been  de- 
clared, by  a  court  of  last  resort  of  competent 
Jurisdiction,  defective  or  Incumbered  by  rea- 
son of  a  defect  or  Incumbrance  for  which  the 
company  would  be  liable  under  this  policy." 
From  tiie  complaint  it  appeared  that,  at  a 
foreclosure  sale  of  the  mortgaged  premises, 
tbe  plaintiffs  purchased  the  same  for  the  full 
amount  due  on  the  debt;  that  no  redemption 
bad  been  made  within  the  statutory  period; 
tbat,  at  the  date  the  mortgage  was  delivered, 
and  when  the  policy  was  Issued,  the  mort- 
gagors were  not  the  owners,  In  fee  or  other- 
wise, of  a  portion  of  tbe  mortgaged  premises. 


nor  were  they  In  possession,  but,  to  the  con- 
trary, said  portion  was  then,  and  ever  since 
has  been,  owned  and  in  tbe  actual  adverse 
possession  and  occupancy  of  other  persons; 
and  that,  prior  to  the  issuance  of  the  policy, 
the  mortgagors  had  been  evicted  therefrom. 

1.  It  Is  the  position  of  defendant's  coimsel 
that,  from  tbe  allegations  of  this  complaint,  it 
appears  that  the  case  In  hand  was  expressly 
excepted  from  the  policy  because  of  the  words 
In  the  schedule,  "Tenancy  of  the  present  oc- 
cupants." If  we  are  to  give  these  words 
their  broadest  signification,  and  construe  them 
without  regard  to  tbe  object  or  purpose  of  the 
contract,  or  the  language  used  elsewhere,  the 
position  would  be  quite  easily  sustained;  for 
the  broad  definition  of  a  "tenant"  is  one  who 
holds  or  possesses  lands  or  tenements  by  any 
kind  of  right  or  title,  whether  In  fee,  for  life,- 
for  years,  at  will,  or  otherwise.  The  persona 
mefitloned  In  the  complaint  as  having  been, 
and  as  still  continuing,  in  adverse  possession, 
are  certainly  tenants,  within  this  compre- 
hensive definition.  But,  when  we  read  the 
entire  policy,  and  consider  Its  object  and  al- 
leged purpose,— that  it  purported  to  be  a  con- 
tract to  Indemnify  plaintiffs,  as  mortgagees, 
against  loss  or  damage  sustained  by  reason  of 
defects  in  the  mortgagors'  title;  that,  if  the 
construction  contended  for  by  counsel  for  the 
defendant  should  prevail,  it  would  apply  la 
cases  where  the  entire  premises  were  in  tbe 
adverse  possession  of  another,  as  well  as 
those,  like  the  present,  where  only  a  part  la 
held  adversely,  leaving  the  policy  bolder  rem- 
ediless when  he  has  actually  bought  and  paid 
for  protection;  that,  it  the  design  of  the  de- 
fendant was  to  exclude  from  Its  policy  all  lia- 
bility as  to  the  title  "of  the  present  oceu- 
I>ants,"  it  could  have  said  so  by  simply  chan- 
ging one  word  of  the  phrase,  "tenancy  of  tbe 
present  occupants,"  which,  at  most,  is  am- 
biguous only;  that,  where  an  expression  In  an 
insurance  policy  is  of  such  a  character,  the 
ambiguity  Is  to  be  construed  against  the  in- 
surer, and  in  favor  of  the  Insured;  that  the 
word  "tenant"  Is  generally  used  in  a  popular 
sense,  and,  as  mentioned  In  this  sense,  ac- 
cording to  Webster,  "one  who  has  the  oc- 
cupation or  temporary  possession  of  lands  or 
tenements  whose  title  is  in  another;  correla- 
tive to  landlord";  and  also  that,  without  a  pro- 
vision of  this  Import,  the  Insurer  would  prob- 
ably Incur  a  liability  if  there  were  outstand- 
ing leases,  and  the  Insured  could  not  obtain 
possession  at  any  moment,— we  are  decidedly 
of  the  opinion  that  the  tenancy  mentioned  In 
the  schedule  was  that  which  has  arisen 
through  the  occupation  of  temporary  posses- 
sion of  part  or  all  of  the  premises  by  those 
who  were  tenants,  in  the  popular  sense  In 
which  that  word  is  used.  See  Caplis  v.  In- 
surance Co.,  60  Minn.  376,  62  N.  W.  440. 

2.  As  the  complaint  falls  to  allege  the  oc- 
currence of  any  of  the  conditions  precedent, 
hereinbefore  quoted,  as  found  in  tbe  policy, 
counsel  for  appeUant  urge  this  as  another  rea- 
son why  the  general  demurrer  ahoald  have 
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been  snstalned.  A  final  judgment  upon  a  Uen 
or  incumbrance  certainly  has  no  reference  to 
a  case  like  this.  And  counsel  practically  con- 
cede that  the  condition  requiring  actual  evic- 
tion under  adverse  title  has  no  application,  tar 
the  defect  upon  which  plaintiffs  base  their 
cause  of  action  is  Inability  to  obtain  posses- 
sion, and  entire  want  of  title,  and  nothing 
else.  It  is  really  admitted  by  counsel  that, 
if  any  of  these  conditions  precedent  stand  in 
the  way  of  a  recovery  upon  the  present  com- 
plaint. It  must  be  that  which  prohibits  recov- 
ery unless  the  Insured  has  contracted  to  sell 
the  estate  or  Interest  Insured,  and  the  title  has 
been  declared  by  a  court  of  last  resort  of  com- 
petent Jurisdiction  defective  or  incumbered  by 
reason  of  a  defect  or  Incumbrance  for  which 
the  company  would  be  liable  under  the  policy. 
If  this  condition  was  intended  to  apply  to  a 
case  of  this  character,  it  demands  of  plaintiffs 
that,  with  full  knowledge  of  a  total  want  of  title 
to  a  part  of  the  premises,  they  find  some  one 
upon  whom  they  can  impose  by  entering  into 
a  contract  to  sell  that  which  they  do  not  own, 
or  that  they  enter  Into  a  sham  contract  of 
sale,  have  the  vendee  refuse  to  perform, 
bring  a  suit  against  him,  and  then  go  through 
the  form  of  an  action  which  is  fictitious  from 
start  to  finish,  and  a  fraud  upon  the  court  in 
which  it  Is  prosecuted.  They  are  either  com- 
pelled to  perpetrate  a  fraud  upon  the  In- 
nocent vendee,  or  a  fraud  upon  the  court  in 
which  they  bring  the  action.  We  cannot  be- 
lieve tliat  the  defendant  company  ever  In- 
tended the  condition  In  question  to  cover  a 
case  like  this,  but,  rather,  that  it  was  design- 
ed to  guard  against  actions  for  nominal  dam- 
ages. Instituted  by  persons  who  bad  ascer.tain- 
ed  that  defects  existed  In  their  tiUes,  Imt 
whose  possession  remained  undisturbed,  and 
who  had  suffered  no  loss.  It  was  an  adapta- 
tion of  the  Inw  relating  to  covenants  in  a_ 
deed,  that  actual  loss  must  precede  actual' 
compensation,  to  the  title  Insurance  business. 
None  of  the  conditions  found  In  the  quoted 
language  apply  to  a  case  where  not  only  does 
another  party  hold  possession  of  the  land  ad- 
versely to  the  Insured,  but  the  latter  has  lost 
it  absolutely  by  reason  of  a  defect  In  the  In- 
sured title.     Order  affirmed. 


NORTHERN  TRUST  CO.  v.  CRYSTAL 

LAKE  CEMETERY  ASS'N  et  al. 

MENAGE  V.  SAME. 

(Supreme  (>>urt  of  Minnesota.     Jan.  7,  1807.) 

Jddgmbxt  bv  Dkfaui.t — Vacating — Res  Judicata. 

1.  Beld,  upon  the  facts  appearing  on  the  hear- 
ing of  a  motion  made  by  the  defendant  to  set 
aside  and  vacate  a  default  judKment  entered 
In  an  action  brought  to  forecluse  a  real-esttite 
mortgage  and  for  leave  to  answer,  that  the 
court  below  did  not  err  when  it  denied  the  mo- 
tion. 

2.  A  Judgment  by  default  is  attended  with 
the  same  legal  consequences,  when  considering 
the  rules  governing  estoppel  by  judgment,  as  if 
there  bad  been  a  verdict  for  plaintiff. 

3.  In  an  action  to  foreclose  a  mortgage,  the 


conrt  having  jurisdiction  over  the  subject-mat- 
ter and  over  the  parties,  its  judgment  of  fore- 
closure necessarily  involves,  as  a  condition  pre- 
cedent to  the  right  to  foreclose,  the  validity  of 
the  mortgage.  The  ad  judication  is  final  be- 
tween the  parties,  and  a  bar  by  estoppel  to 
further  controversy  between  them  upon  that 
question. 
(Syllabus  by  the  Court.) 

Appeals  from  district  court,  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judge. 

Actions  by  the  Northern  Trust  Company,  as 
afislguee  of  Louis  F.  MMiage,  against  the 
Crystal  Lake  Cemetery  Association  and  oth- 
ers, and  by  Louis  F.  Menage  against  the 
Cr}-stal  Lake  Cemetery  Association  and  oth- 
ers. '  Judgment  for  plaintiffs.  From  an  order 
denying  a  new  trial,  and  from  an  order  re- 
fusing to  set  aside  the  Judgment,  and  from 
the  final  decree,  defendant  the  Crystal  Lake 
Cemetery  Association  appeals.  Orders  af- 
firmed. 

Wilkinson  &  Traxler  and  Geo.  H.  Taylor, 
for  appellant  Chas.  J.  Bartleson,  Bartlesoo 
&  Paul,  and  Cross,  (^arleto'n  &  Cross,  for  re- 
spondents. 

COLLINS,  J.  These  cases,  growing  oat  of 
the  same  transaction,  were  argued  and  sab- 
mltted  together.  A  statement  of  the  facts 
seems  necessary.  The  cemetery  association. 
defendant  In  each  case,  mortgaged  certain 
real  property  to  one  Norton  after  It  had  plat- 
ted the  same  into  lots,  bad  dedicated  the 
premises  as  a  place  for  the  burial  of  the 
dead,  had  duly  executed  and  acknowledged 
the  plat,  had  filed  the  same  for  record,  and 
such  put  had  been  duly  recorded.  Menage, 
plaintiff  in  one  of  these  actions,  became  the 
owner  of  the  mortgage,  and  the  debt  secur- 
ed thereby,  by  assignment,  and  in  May,  1890. 
commenced  an  action  to  foreclose  the  mort- 
gage. The  suutmons  was  duly  and  personally 
served  upon  the  proper  officers  of  the  defend- 
ant association.  Upoo  proof  of  such  service*, 
and  that  no  appearance  had  been  made,  and 
no  answer  filed  by  or  In  behalf  of  the  defend- 
ant, the  court,  after  the  expiration  of  the  time 
within  which  answer  should  have  been  made, 
ordered  that  Judgment  of  foreclosure  of  the 
mortgage  and  sale  of  the  mortgaged  premises 
be  entered.  On  the  31st  of  May,  1890.  such 
a  Judgment  was  entered  in  due  form  by  the 
clerk  of  the  court,  and  upon  a  certified  copy 
of  such  Judgment  the  sheriff  of  the  county 
proceeded  to  sell  the  premises,  as  by  law 
authorized  and  required.  The  sale  was 
made  to  Menage,  and  the  sheriff  made  due 
reiwrt  to  the  court.  This  report  was  duly 
confirmed  by  the  court,  and  on  the  12th  day 
of  November,  1802,  the  year  of  redemptioii 
having  expired  without  a  redemption,  the 
court  made  Its  final  decree  in  due  form,  in 
which  it  determined  and  adjudged  that,  as 
against  the  defendant  association,  the  title  to 
the  mortgaged  premises  was  vested  In  said 
Menage.  The  trust  company,  plaintiff  In  one 
of  these  actions,  is  the  assignee  In  Insolvency 
of  Menage,  and  In  July,  1895,  commenced  as 
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action  In  ejectment  against  the  association  to 
recover  possession  of  tbe  land  described  In 
tbe  mortgage,  Judgment  of  foreclosure,  and 
tinal  decree.  This  is  the  action  now  before 
us,  In  which  the  trust  company  is  plaintiff. 
Such  proceedings  were  afterwards  had  in  the 
action  as  resulted  in  findings  of  fact  In  plain- 
tiff's favor  with  an  order  for  Judgment  for 
possession  of  the  land,  and  defendant's  ap- 
peal Is  from  an  order  denying  a  new  trial. 
Meantime  the  defendant  association  moved 
the  court  to  set  aside  and  to  declare  void  the 
Judgment  In  the  foreclosure  proceedings,  and 
also  the  final  decree  therein,  and  also  to  va- 
cate and  set  aside  all  proceedings  had  in  the 
action  to  foreclose,  and  that  It  be  allowed  to 
appear  and  defend  in  the  action.  This  mo- 
tion was  made  cm  the  files  in  the  action,  a  pe- 
tition, certain  affidavits,  and  a  proposed  an- 
swer. The  motion  was  denied,  and  defend- 
ant appealed. 

This  appeal  is  flrat  In  order  of  disposal. 

The  only  reasons  urged  by  the  defendant 
why  there  was  not  inexcusable  neglect  and 
delay  in  making  this  motion  are  that  when 
the  action  was  brought  the  ofllcers  of  the  as- 
sociation consulted  reputable  attorneys  as  to 
a  defense,  and  were  advised  and  believed 
that  it  had  no  defense  to  the  foreclosure  pro- 
ceedings. And  also  that  when  the  case  of 
Wolford  V.  This  Defendant,  54  Minn.  440,  66 
N.  W.  56,  was  decided,  in  which  It  was  held 
that  lands  acquired  by  a  cemetery  corpora- 
tion, duly  platted  for  cemetery  purposes,  tbe 
plat  being  recorded,  and  the  platted  land 
used  to  some  extent  as  a  place  for  the  burial 
of  the  dead,  cannot  be  conveyed  by  such  cor- 
poration except  for  the  exclusive  purposes  of 
burial,  and  cannot  t>e  mortgaged,  the  asso- 
ciation was  justified  In  believing,  and  did 
believe,  until  the  trust  company  brought  its 
action,  that  It  had  abandoned  all  claim  to  the 
property  under  or  by  virtue  of  the  mortgage 
or  the  foreclosure  proceedings.  If  It  were 
possible,  under  any  circumstances,  for  these 
reasons  to  be  sufficient  to  excuse  tbe  de- 
fendant, and  to  warrant  tbe  court  in  opening 
the  judgment  so  as  to  permit  the  Interposl- 
tion  of  an  answer,  tbe  facts  In  this  case 
would  prevent  the  granting  of  the  motion; 
for,  althongh  It  Is  not  made  to  appear  affirma- 
tively that  the  officers  of  the  association 
knew  of  the  entry  of  Judgment  in  the  action 
to  fcneclose  at  or  about  the  day  it  was  enter- 
ed. May  31,  1800,  they  neglect  to  assert  in 
tlieir  moving  papers  that  they  did  not  then 
know  of  it,  and  it  is  fair  to  presume  that  they 
did;  and  In  reference  to  the  advice  of  coun- 
sel, on  which  reliance  was  placed,  it  clearly 
appears  from  the  moving  papers  that  within 
a  few  days  subsequent  to  the  commence- 
ment of  the  Wolford  action,  which  was  early 
In  February,  1892,  these  officers  were  ad- 
vised by  other  counsel  that  any  action  based 
upon  a  mortgage  given  by  a  cemetery  asso- 
ciation upon  land  platted  for  burial  purposes, 
dedicated  and  used  as  a  place  for  the  burial 
of  the  dead,  could  be  successfully  defended, 


because  such  an  association  had  no  power  to 
mortgage  such  real  estate.  This  advice  was 
given  and  received  some  months  prior  to  the 
rendition  of  the  final  decree,  In  November, 
1892.  Further  than  this,  the  judgment  In 
the  Wolford  Case,  In  which  the  law  applica- 
ble thereto,  as  well  as  to  the  Norton  mort- 
gage, had  Its  validity  been  questioned  in  the 
foreclosure  action,  was  finally  determined, 
was  entered  August  21,  1893.  The  defendant 
association,  although  knowing  of  the  fore- 
closure Judgment  and  of  the  subsequent 
steps,  as  we  can  presume,  did  not  make  this 
motion  until  early  In  September,  1805,  more 
than  three  years  after  the  case  on  which 
it  DOW  relies  was  decided.  Nor  Is  It  an  ex- 
tenuating circumstance  that  the  trust  com- 
any  took  no  steps  towards  enforcing  the 
Judgment  and  the  later  proceedings  in  the 
Menage  Case,  until  it  brought  ejectment,  in 
July,  1895.  Menage  or  his  assignee  were 
under  no  obligation  to  promptly  assert  a 
claim  for  possessicm  of  the  property.  Upon 
the  other  hand,  it  was  the  defendant's  duty 
to  promptly  make  its  attempt  to  relieve  It- 
sel'f  of  the  consequences  of  its  default  In  the 
foreclosure  action,  when  It  discovered  that 
there  was  a  probability  of  making  a  success- 
ful defense  to  tbe  mortgage.  Obviously,  tbe 
defendant  made  no  case  for  relief  under  tbe 
provisions  of  Gen.  St.  1894,  {  5267.  Nor  is 
this  claimed  by  Its  counsel.  We  quite  agree 
with  the  remark  in  the  order  of  the  court  be- 
low that  the  defendant  "has  been  guilty  of 
negligence  in  not  making  said  motion  long 
before  this  time,  and  is  guilty  of  Inexcusable 
laches." 

Tbe  order  denying  the  motion  In  the  Men- 
age Case  must  be  affirmed.  And  tbe  order 
denying  a  new  trial  In  the  action  of  eject- 
ment must  also  be  affirmed,  unless  we  are  to 
disregard  and  overturn  all  rules  of  law  re- 
specting the  conclusiveness  of  judgments  of 
courts  of  record.  It  Is  to  be  observed  that 
there  is  no  intimation  here  that  the  judg- 
ment was  secured  through  any  fraud  on  the 
part  of  Menage,  or  connivance  on  the  part  of 
those  who  represented  the  defendant,  and 
should  have  protected  Its  interests.  To  be 
sure,  it  was  a  default  Judgment,  but,  when 
considering  the  rules  governing  estoppel  by 
judgment,  a  judgm^it  by  default  Is  attended 
with  the  same  legal  consequences  as  If  there 
had  been  a  verdict  for  plaintiff.  There  exists 
no  solid  distinction  between  a  title  confessed 
and  one  tried  and  determined.  Freem. 
Judgm.  S  330,  and  cases  cited.  And  the  judg- 
ment in  the  foreclosure  action  determined 
every  matter  which  pertained  to  the  cause  of 
action  set  out  in  the  complaint  and  involved 
in  the  measure  of  relief  to  which  the  cause 
of  action  entitled  the  plaintiff,  even  though 
such  matter  may  not  have  been  set  forth  in 
such  complaint  so  as  to  admit  proof,  and 
call  for  an  actual  decision  upon  it  Thomp- 
son V.  Myrlck,  24  Minn.  4.  See,  also,  BaziUe 
V.  Murray,  40  Minn.  48,  41  N.  W.  238.  And 
it  has  already  been  held  in  this  court  that  un- 
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der  the  Issues  tendered  by  a  bill  of  complaint 
in  an  action  to  foreclose  a  mortgage  upon 
real  property  the  validity  of  the  note  and  of 
the  mortgage  being  foreclosed  and  the 
amount  due  thereon  are  necessarily  Involved 
and  adjudged  by  the  Judgment  therein  ren- 
dered; and  that,  the  jurisdiction  of  the  court 
being  undoubted,  both  as  respects  the  sub- 
ject-matter and  the  parties,  It  follows  that 
its  judgment,  when  properly  pleaded,  is  a 
conclusive  bar  to  any  further  litigation  of 
the  same  matter  arising  between  the  same 
parties  in  any  other  action.  AUls  v.  Davtd- 
SMl,  23  Minn.  442. 

In  the  foreclosure  action  the  court  had  Ju- 
risdiction over  t)ie  subject-matter  and  over 
the  parties,  and  its  judgment  necessarily  In- 
volved, as  a  condition  precedent  to  the  right 
to  foreclose,  the  validity  of  the  mortgage  giv- 
en by  the  association.  Once  adjudicated, 
that  adjudication  Is  final,  and  a  bar  by  es- 
toppel to  further  controversy  between  the 
same  parties  upoi\  the  same  questions.  This 
case  is  not  a  petullar  and  exceptional  one, 
In  which  the  well- settled  rules  relating  to  es- 
toppel by  Judgment  are  inapplicable,  as  coun- 
sel contend,  but  U  within  these  rules,  and 
must  be  governed  by  them.  Counsel  have 
also  tn  their  brief  and  In  the  oral  argument 
referred  to  and  relied  upon  Wolford  v.  This 
Defendant,  supra,  iis  authority  for  the  propo- 
sition that,  as  defendant  was  without  power 
to  execute  the  moi'tgage,  the  doctrine  of  es- 
toppel has  no  application  here,  and  tbe  judg- 
ment does  not  bar  it  from  setting  up  the 
want  of  power  In  an  action  to  eject  But  It 
must  be  borne  in  mind  that  the  only  estop- 
pel suggested  or  involved  In  that  action  was 
one  In  pals.  The  mortgage  then  under  con- 
sideration was  a  part  of  this  same  cemetery, 
and  an  attempt  had  been  made  to  ratify  Its 
execution  by  the  adoption  of  a  resolution  by 
the  association,  while  the  foreclosure  was  by 
advertisement  under  the  statute,  and' not  by  ju- 
dicial proceedings.  The  language  used  there 
must  be  read  with  reference  to  the  subject 
ajid  facts  under  discussion,  and  nothing  was 
said  which  would  indicate  that  the  expres- 
sions were  Intended  to  cover  the  doctrine  of 
estoppel  by  judgment.  Counsel  have  also 
referred  to  the  fact  that  a  number  of  lots 
have  been  sold  since  the  Wolford  Case  was 
decided,  and  the  bodies  of  deceased  persons 
have  been  buried  upon  this  tract  of  ground. 
The  rights  of  lot  owners,  under  these  drcum- 
F/ances,  are  not  now  before  us  for  considera- 
tion.   Both  orders  stand  affirmed. 


BROWN  T.  VILLAGE  OP  HERON  LAKE. 
(Supreme  Court  of  Minnesota.     Jan.  7,  1897.) 

Statute  of  Limitations  —  Amemdmrst — Actiom 
FOB  Pfhsosai,  Ifji'kies. 
Lawn  1805.  c.  30.  amendatory  of  Gen.  St. 
1878,  c.  60,  5  8  (Gen.  St.  1S94,  §  ^138,  subd.  1), 
did  not  oporate  as  a  repeal  or  amendment  of 
section  51.'{(t,  subd.  B.  wherein  it  is  provided 
that  the  six-year  statute  of  limitations  shall  ap- 


ply to  actions  for  injuries  to  the  pemm  or 
rights  of  another,  not  arising  on  obligation,  and 
not  thereinafter  enumerated.  The  amendment 
falls  within  the  doctrine  of  ejusdem  generis, 
and  applies  only  to  actions  based  npon  wrongs 
of  a  like  nature  to  those  specifically  mentioned 
In  section  5138  as  it  stood  originally. 
(Syllabus  by  the  Court.) 

Appeal  .from  district  court,  Jackson  ooanty: 
M.  J.  Severance,  Judge. 

Action  by  Leroy  Brown  against  the  vfllage  of 
Heron  Lake  to  recover  for  personal  injuries 
caused  by  a  defective  sidewalk.  From  an  order 
overruling  a  demurrer  to  the  answer,  plaintiff 
appeals.    Reversed. 

Wilson  Borst,  for  appellant.  L.  F.  Lammers, 
for  respondent 

COLLINS,  J.  If  by  the  amendment  (Laws 
1895,  c.  30)  to  Gen.  St.  1878,  c.  66,  S  8  (Gen.  St 
1894,  i  5138),  the  right  of  action  set  out  In  the 
complaint  herein  Is  barred  by  limitation  If  not 
brought  within  two  years,  the  demurrer  was 
well  taken,  and  the  order  appealed  from  will 
have  to  be  affirmed.  If,  however,  as  urged  l^ 
counsel  for  ai%)ellant,  the  amendment  did  not 
have  that  effect,  the  right  to  bring  action  re- 
mains for  six  years,  being  governed  by  Gen. 
St.  1894,  {  5136,  subd.  5,  and  the  order  win 
have  to  be  reversed.  We  are  of  the  opinion  that 
the  act  of  1895  fails  to  amend  tbe  fifth  subdi- 
vision of  the  section  last  referred  to,  and  is  not 
applicable  to  that  class  of  wrongs  covered  by  it. 
namely,  injuries  to  the  person  or  rights  of  an- 
other, not  arising  on  obligation  and  not  after- 
wards enumerated.  The  amendatory  legislation 
was  aimed  directly  at  section  5138,  subd.  1. 
which  fixes  the  limitation  at  two  years  as  to 
certain  specified  acts  of  commission,  namely, 
libel,  slander,  assault,  battery,  or  false  Impris- 
onment, and  the  amendment  added  the  words, 
"or  other  torts  resulting  in  personal  Injury." 
There  was  no  pretense  at  interference  with  sec- 
Uon  5136,  in  tbe  fifth  subdivision  of  which  the 
right  of  action,  when  the  wrong  or  injury  re- 
sulted from  acts  of  omission,  was  limited  to  six 
years.  No  part  of  this  subdivision  was  repealed 
unless  l^  implication,  and  such  repeal  is  not 
favored,  nor  was  there  any  provision  in  the 
amendatory  statute  repealing  Inconsistent  actai 
It  Is  not  a  case  where  the  later  act  revises, 
amends,  and  sums  up  the  whole  law  on  the  par 
ticular  subject  to  which  it  relates,  covering  aD 
of  the  ground  treated  of  in  the  earlier  statute, 
and  thus  plainly  showing  that  it  was  intended 
to  supersede  any  and  all  prior  enactments  on 
that  subject-matter.  Nor  is  it  a  case  where 
the  amendatory  statute  Is  clearly  Intended  lo 
prescribe  the  only  rule  which  should  govern, 
and  therefore  must  be  construed  as  rqteallng 
the  statute  which  had  theretofore  controUed. 
We  think,  if  it  had  been  the  deliberate  bitention 
to  amend  or  repeal  subdivision  5,  that  the  legis- 
lature would  have  done  It  directly,  and  would 
not  have  left  it  to  be  Inferred,  for  there  Is  no 
irreconcilable  repugnancy  between  sections  5136 
and  5138  as  they  now  stand.  This  being  so. 
and,  even  where  the  legislative  intent  Is  simply 
doubtful,  it  being  our  duty  to  nae  every  effort 
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to  make  all  acts  stand,  and  to  construe  statntes 
in  pari  materia  when  they  can  be  reconciled, 
we  omclude  that  the  doctrine  of  ejusdem  gener- 
is should  be  applied  to  section  5138,  as  amend- 
ed, and  that  the  amendnuent  was  designed  to 
apply  only  to  that  class  of  wrongs  of  a  like  na- 
tnre  to  those  speciflcally  mentioned  in  the  orig- 
inal act  or  section.  The  general  rule  is  that, 
where  there  are  general  words  following  par- 
ticular and  specific  words,  the  former  must  be 
confined  to  things  of  the  same  nature  and  kind, 
and  there  are  no  exceptions  to  the  rule  which 
will  take  the  amendment  in  question  out  of  this 
general  rule.  A  large  class  of  civil  wrongs  of 
the  same  nature  as  those  particularly  specified 
ndght  easily  be  named,  and  it  is  to  these  that 
tbe  amendment  refers  and  has  application,  and 
not  to  all.    Older  reversed. 


WATKINS  T.  LANDON  et  aL 
(Supreme  Conrt  of  Minnesota.     Jan.  7,  1887.) 

JCDOMBNT  —  AmOX  TO  8eT  AeiDK  —  PeRJUKT  — 

Dub  Dii.igbncb. 
The  construction  given  of  Oen.  St  1884,  { 
6434,  in  Hass  v.  Billings,  43  N.  W.  787.  42 
Minn.  63,  followed,  and  applied  to  the  allega- 
tions of  the  complaint  herein. 
(Syllabns  by  the  Conrt.) 

Appeal  ftom  district  court,  Wabasha  coun- 
ty;  Charles  M.  Start,  Judge. 

Action  by  J.  R.  Watkins  against  0.  O.  Lao- 
don  and  others,  partners  as  Landon  &  Burch- 
ard.  From  a  dismissal  of  the  action,  and  an 
order  of  judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

W.  T.  Valentine  and  Erwin  &  Shumaker,  for 
appellant.    Webber  &  Lees,  for  respondents. 

COLLINS,  J.  In  an  action  pending  in  dis- 
trict court  between  these  same  parties  Judg- 
ment was  ordered  upon  findings  of  fact  in 
favor  of  these  defendants,  and  thereafter 
plalntllTs  motion  for  a  new  trial  was  denied. 
On  appeal  to  this  court  the  order  denying  the 
motion  was  affirmed.  52  Minn.  389,  54  N.  W. 
183.  Subsequently,  December  1.  1893,  Judg- 
ment was  entered  In  conformity  with  the  find- 
ings against  this  plaintiff.  The  present  ac- 
tion, based  upon  the  provisions  of  Gen.  St. 
1804,  {  5434,  was  brought  to  set  aside  this 
Judgment,  upon  the  ground  that  it  was  ob- 
tained by  tbe  fraud  of  and  the  subornation  of 
perjury  by  the  defendants.  At  the  trial  of 
this  action,  but  before  any  testimony  had  been 
produced,  the  court  dismissed  tbe  same,  or- 
dering Judgment  upon  tbe  merits  in  favor  of 
the  defendants.  This  appeal  is  from  tbe  Judg- 
ment of  dismissal  thereafter  rendered. 

Since  Its  enactment  In  1877  the  section  In 
question  has  been  before  this  court  for  inter- 
pretation and  application  a  number  of  times. 
In  Stewart  v.  Duncan,  40  Minn.  410,  42  N.  W. 
89,  It  was  said  that,  as  It  Is  in  derogation  of 
the  well-established  and  salutary  principle  ol 
the  common  law  which  forbids  tbe  retrial  of 
tn  tone  once  determined  by  a  final  Judgment, 


It  must  not  be  construed  so  as  to  extend 
its  operation  beyond  Its  most  obvious  Import 
In  Hass  v.  BUUngs,  42  Minn.  63,  43  N.  W.  787. 
the  scope  and  purpose  of  tbe  statute  was  con- 
sidered more  at  length,  and  it  was  then  salt! 
that  no  general  rule  could  be  laid  down  by 
which  to  determine  what  cases  came  within 
It;  that  It  was  safer  to  determine  from  time 
to  time,  as  each  case  may  arise,  whether  thn 
circumstances  bring  it  within  what  tbe  court 
might  deem  to  be  Its  spirit  and  Intent  But 
said  the  court,  "when  an  issue  is  squarely 
made  In  a  case,  so  that  each  pai-ty  knows 
what  the  other  will  attempt  to  prove,  and  nei- 
ther has  a  right,  or  Is  under  any  necessity, 
to  depend  on  the  other  proving  the  fact  to  be 
as  he  himself  claims  it,  *  *  *  the  mere  al- 
legation by  the  defeated  party  that  there  was, 
as  to  such  issue,  false  or  perjured  testimony 
by  the  successful  party  or  his  witnesses  will 
not  bring  his  case  within  the  meaning  of  tbe 
statute."  It  could  not  have  been  Intended  to 
excuse  a  party  from  exercising  proper  dili- 
gence In  preparing  for  trial;  nor  was  the 
statute  intended,  in  giving  the  action,  to  make 
unnecessary  the  ordinary  prudence  and  rea- 
sonable diligence  required  In  cases  of  applica- 
tions for  new  trials  on  the  ground  of  surprise 
or  newly-discovered  evidence.  This  construc- 
tion of  the  statute  has  been  followed  and  the 
rule  there  laid  down  expressly  approved  In 
Wilklns  V.  Sherwood,  55  Minn.  154,  56  N.  W. 
581,  and  Colby  v.  Colby,  59  Minn.  432,  61  N. 
W.  400.  It  must  be  regarded  as  the  settled 
law  in  respect  to  the  statute  it  construes. 

The  only  question,  then,  is,  does  It  apply 
to  the  case  now  before  us?  Tbe  gist  of  the 
complaint  in  the  present  action  In  respect  to 
the  fraud  and  perjury  Is  that,  prior  to  tbe 
trial  of  the  former  action,  these  defendants 
wrongfully  and  fraudulently  procured  and  in- 
duced one  Sands  to  forge  a  certain  assign- 
ment purporting  to  be  signed  by  Dr.  Ward, 
the  Inventor  of  the  liniment  over  which  the 
litigation  arose,  and  purporting  to  convey  tbe 
right  to  Sands  to  make  and  sell  tbe  liniment 
In  Minnesota,  and  at  the  trial  the  defendants 
wrongfully  and  fraudulently  produced  and 
Introduced  this  forged  assignment  in  evidence, 
and,  further,  did  prociu'e  and  Induce  Sands  to 
then  and  there  falsely  testify  that  said  as- 
signment was  actually  made,  executed,  and 
delivered  by  Dr.  W^ard  to  him  (Sands)  at 
Pennsylvanlaburg,  in  the  state  of  Indiana, 
on  July  16,  1850.  We  find  that,  attached  to 
the  complaint  herein,  and  made  a  part  there- 
of, are  copies  of  the  complaint,  answer,  reply, 
findings  of  fact  conclusions  of  law,  and  Judg- 
ment In  the  former  action;  said  Judgment  tie- 
Ing  the  one  assailed  In  this  proceeding  as  hav- 
ing been  obtained  by  the  alleged  fraud,  per- 
jury, and  subornation  of  perjury  at  the  trial. 
In  the  answer  just  mentioned  tbe  defendants 
distinctly  alleged  that  nt  Pennsylvanlaburg, 
In  the  state  of  Indiana,  on  the  16tb  day  of 
July,  1856,  said  Ward  duly  assigned,  trans- 
ferred, and  granted  to  said  Sands,  in  consid- 
eration of  the  sum  of  (5.  the  right  to  manu- 
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facture  and  sell  the  liniment  In  qnestion  in 
Mlnneaota,  and  did  then  and  there  deliver 
to  Sands  the  formula  or  recipe  for  making  the 
same.  These  allegations  were  put  squarely 
In  issue  by  the  reply.  The  court,  to  Its  find- 
ings, found  in  favor  of  the  defendants  and 
Against  the  plaintiff  upon  the  issue  thus  made; 
its  finding  being  substantially  in  the  language 
of  the  answer.  It  would  be  dlfflcnlt  to  pre- 
pare an  answer  and  reply  In  which  the  Issue 
as  to  an  alleged  assignment  of  a  right  to 
manufactuie  and  sell  an  article,  affirmed  on 
the  one  side  and  denied  upon  the  other,  could 
be  more  fairly  and  distinctly  presented,  even 
as  to  places  and  dates,  than  it  was  In  the 
answer  and  reply  referred  to  and  made  a 
part  of  the  complaint  herein.  The  plaintiff 
was  advised  in  the  most  unequivocal  way,  by 
the  allegation  in  the  answer,  that  at  the  trial 
the  defendants  would  attempt  to  prove  that, 
at  a  speclfled  place  in  the  state  of  Indiana, 
upon  a  certain  day  In  the  year  1856,  Dr.  Ward 
did  execute  and  deliver  to  Sands  an  assign- 
ment of  the  import  stated,  and  did  then  and 
there  in  a  formal  manner  authorize  his  as- 
signee to  manufacture  and  sell  the  liniment 
in  Minnesota,  and  at  the  same  time  and  place 
did  furnish  to  him  the  formula  and  recipe 
for  mailing  the  article.  In  his  reply  the  plain- 
tiff denied  the  assignment,  and  averred  that 
no  such  assignment  was  made.  It  was  his 
duty  to  prepare  for  a  trial  of  the  issue,  and 
to  exercise  proper  diligence  to  meet  the  de- 
fendants' allegations  In  respect  to  the  assign- 
ment. Of  course,  it  is  not  a  case  where  plain- 
tiff would  have  the  right,  nor  was  he  under 
any  necessity,  to  depend  upon  the  defendants 
for  proof  that  the  fact  was  as  he  claimed  In 
respect  to  the  assignment.  It  was  said,  in 
Clark  V.  Lee,  68  Minn.  410,  59  N.  W.  970,  that 
a  party  against  whom  a  Judgment  has  been 
obtained  cannot,  by  commencing  an  action  un- 
der the  statute  in  question,  obtain  relief  or 
make  a  defense  which  he  should  have  made 
In  the  original  action,  when  there  is  no  excuse 
for  his  havhig  failed  to  make  It. 

The  complaint  In  the  present  action  does 
not  advise  us  whether  the  plaintiff  actually 
made  a  defense  to  the  claim  of  assignment, 
or  wholly  failed  so  to  do  upon  the  trial.  But, 
In  principle,  there  can  be  no  distinction  made 
between  a  case  in  which  a  defense  is  actually 
made,  but  proves  unsuccessful,  and  one  in 
which  there  Is  a  total  failure  to  defend.  The 
■complaint  herein  upon  Its  face  brings  the  case 
within  the  rule  laid  down  In  Hnss  r.  BlUIngs, 
and,  as  no  cause  of  action  was  therein  stated, 
the  action  was  properly  dismissed.  Judgment 
affirmed. 

The  Chief  Justice  took  no  part. 


PARK  et  al.  v.  STKES  et  al. 
<Supreme  Court  of  Minnesota.    Jan.  12,  1897.) 

ViLLAOE— COSTKACTOR'S  BoSD— VaUDITV. 

The  village  of  St.  James  is  not  expressly 
authorized  by  law  to  take  a  bond  for  the  se- 


curity or  benefit  of  third  persons.     Therefore, 
held,  that  a  bond  voluntarily  executed  for  such 
purpose  la  void.    Start,  C  J.,  dlasentins. 
(Syllabus  hy  the  Court) 

Appeal  from  district  court,  Hennepin  ooun- 
ty;   Seagtave  Smith,  Judge. 

Action  by  Park  Bros.  &  Co.  against  Ed- 
mund T.  Sykes  and  others.  From  an  order 
overruling  a  demurrer  to  the  complaint,  Ja- 
bez  Brooks  appeals.     Reversed. 

William  W.  Bartlett,  for  appellant  Ash- 
ley Coffman,  J.  M.  Hawthorne,  and  Lloyd  Pea- 
body,  for  respondents. 

BUCK,  J.  The  Tillage  of  St  James,  con- 
taining less  than  8,000  Inhabitants,  contract- 
ed with  the  defendant  Sykes  to  erect  a  water- 
works and  electric  lighting  plant  In  said  tQ- 
lage.  A  bond  for  the  faithful  performance  of 
said  contract  was  given  by  Sykes  to  said  vil- 
lage, with  Jabez  Brooks  and  John  R.  Hazelet 
as  sureties.  One  of  the  conditions  in  said 
bond  is  that  Sykes  should  pay  for  all  labor 
and  materials  employed  in  the  ccmstructlon  of 
said  waterworks.  The  plaintiffs  allege  that 
they  furnished  and  delivered  to  Sykes  certain 
material  on  credit  for  the  purpose  of  the  erec- 
tion and  completion  of  said  waterworks,  and 
that  the  same  were  used  for  that  porpoae. 
and  were  of  the  value  of  $1,040,  which  Sykea 
agreed  to  pay,  but  neglected  to  do  so;  and 
that  there  Is  now  due  and  unpaid  from  said 
village  to  said  Sykes  upon  said  contract  the 
sum  of  $1,019.  Plaintiffs  also  allege  that  they 
BO  furnished  said  material  relying  upon  said 
bond.  To  this  complaint  one  of  the  defend- 
ants, Jabez  Brooks,  Interposed  a  demurrer 
upon  the  grounds  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  trial  court  overruled  the  demur- 
rer, and  the  defendant  brlng^s  this  appeaL 

It  Is  contended  by  the  defendant  that  the 
village  of  St.  James  did  not  have  the  right 
or  power  to  take  the  bond  In  question  for  the 
use  or  benefit  of  the  plaintiffs,  and  the  case 
of  Breen  v.  Kelly,  45  Minn.  352,  47  N.  W. 
1067,  Is  cited  In  support  of  this  contention. 
We  are  of  the  opinion  that  this  contention  is 
well  founded,  and  that  the  latter  case  ccm- 
trols  the  one  at  bar.  There  Is  no  direct  au- 
thority from  the  legislature  conferring  the 
power  upon  villages  of  less  than  3,000  hihab- 
Itants  to  take  security  for  the  benefit  of  third 
persons,  even  where  the  contract  provides  that 
work  done  or  material  furnished  shall  be  for 
the  benefit  of  the  village  Itself.  Nor  does 
there  exist  any  Implied  authority  upon  the 
part  of  the  village  of  St.,  James  to  take  such 
security.  Its  power  or  capacity  In  this  re- 
spect Is  no  greater  than  that  of  a  county,  and, 
as  we  hold  that  the  case  of  Breen  v.  Kelly  con- 
trols this  one,  an  extended  discussion  <tf  it  la 
unnecessaiy.    Order  reversed. 

START,  C.  J.  I  dissent.  The  doctrine  of 
Breen  v.  Kelly  ought  not  to  be  extended,  for 
it  is  on  principle  wrong.  The  powers,  ex- 
press and  Implied,  of  municipal  corporations 
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proper,  such  as  villages  organized  under  the 
general  Liws  of  this  state,  are  more  extensive 
than  those  of  quasi  municipal  corporations, 
such  as  counties.  Conceding,  In  deference  to 
the  doctrine  of  stare  decisis,  that  the  latter 
have  no  power  to  Incorporate  in  a  bond  to  se- 
cure the  performance  of  public  work  a  condi- 
tion for  payment  by  the  contractor  of  all 
labor  and  materials  entering  Into  the  work, 
still  It  does  not  follow  that  the  former,  by 
reason  of  their  larger  powers,  may  not  have 
such  implied  power.  Both  principle  and  au- 
thority Justify  the  conclusion  that  villages 
have  such  Implied  power.  It  is  conceded 
that  they  have  express  power  to  enter  into  a 
contract  for  public  Improvements  and  implied 
power  to  take  a  bond  to  secure  the  perform- 
ance of  the  coDtiact.  But  the  payment  by 
the  contractor  for  the  materials  and  labor  en- 
tering into  the  execution  of  the  contract  is  a 
matter  In  which  the  village  has  a  direct  in- 
terest, because  such  payment  tends  to  secure 
a  prompt  and  honest  execution  of  the  contract 
by  avoiding  strikes  and  the  withholding  of 
materials  by  material  men;  hence  the  village 
bas  the  Implied  power  to  take  a  bond,  not  only 
to  secure  the  performance  of  the  contract,  but, 
as  a  further  means  of  protecting  public  inter- 
ests and  speeding  the  work,  to  include  In  such 
bond  a  condition  for  the  payment  of  the  labor 
and  materials.  Certainly  a  municipal  cor- 
poration proper  bas  the  implied  power  to  be 
honest;  and  to  so  secure,  if  It  so  elects,  the 
performance  of  its  contracts  for  public  im- 
provements as  to  make  It  certain  that  what  It 
receives  and  must  retain  will  be  paid  for. 
Knapp  V.  Swaney,  56  Mich.  345,  23  N.  W.  162; 
Baker  v.  Bryau,  64  Iowa,  561,  21  N.  W.  83; 
Sample  v.  Hale,  34  Neb.  220,  51  N.  W.  837; 
Mtzgerald  v.  McClay  (Neb.)  66  N,  W,  82& 


JOHNSON  v.  MINNEAPOLIS  GENERAL 

ELECTRIC  CO. 

{Supreme  Court  of  Minnesota.    Jan.  7,  1887.) 

Hastbk  and  Bebvant  — Who  is  Vies  Pkincipal 

—  CONTRIBUTOKV    NeOLIQENCE. 

In  an  action  brought  to  recover  for  personal 
injuries  received  by  plaiotifF  while  in  defend- 
ant's employ,  it  Is  hdd  that,  on  the  evidence  in- 
troduced by  plaintiff,  it  was  for  the  jury  to  de- 
termine whether  another  employe,  the  superin- 
tendent of  defendant's  plant,  was  a  vice  prin- 
cipal at  the  time  of  the  accident,  and  whether 
such  accident  reanlted  from  the  negligence  of 
such  employs. 

(Syllabus  by  the  C^nrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Seagrave  Smith,  Judge. 

Action  by  John  G.  Johnson  against  the 
Minneapolis  General  Electric  Company.  Or- 
der dismissed.  From  a  motion  granting  a 
uew  trial,  defendant  appeals.     Affirmed. 

Ptennery  A  Cooke,  for  appellant  John 
M.  Bees,  for  respondent. 

COLLINS,  J.  This  Is  a  personal  Injury 
case,  in  which  a  dismissal  was  ordered  at 


the  close  of  plalntltTs  evidence,  and  then, 
upon  motion,  the  court  granted  a  new  trial. 
The  plaintiff  was  In  defendant's  employ  as 
a  laborer,  his  principal  work  being  in  the 
engine  room  as  a  "wiper."  One  Wright  was 
the  chief  engineer,  and  had  charge  of  the 
men  employed  about  the  plant,  usually  12  In 
number.  In  December,  1894,  defendant  had 
occasion  to  move  some  heavy  Iron  boilers 
which  had  been  stored  upon  its  premises, 
and  one  evening  Wright  called  plaintiff  and 
another  man  from  the  engine  room  to  as- 
sist in  loading  one  of  these  boilers  upon  a 
truck.  It  was  after  dark,  but  the  electric 
light  In  the  vicinity  gave  sufficient  light  for 
the  work  in  hand.  The  boiler  to  be  loaded 
lay  on  top  of  others  which  rested  upon  tim- 
bers lying  on  the  ground,  was  14  feet  in 
length,  42  Inches  in  diameter,  and  was  cylln- 
drlcaL  The  truck  was  placed  parallel  with 
the  boilers,  about  four  feet  distant,  and  two 
skids  were  used,  one  end  of  each  being  laid 
upon  the  under  tier  of  boilers,  the  other  ends 
upon  the  platform  of  the  truck,  the  ends  last 
mentioned  being  a  little  lower  than  those  on 
the  boilers;  and,  to  control  the  movement 
of  the  one  to  be  loaded,  one  end  of  a  snub 
rope  was  made  fast  to  the  boilers  which 
were  to  remain,  and  the  rope  itself  passed 
around  the  other,  and  then  held  and  man- 
aged by  one  of  the  men  who  was  assisting 
the  plaintiff  and  others  In  the  work.  There 
was  testimony  tending  to  show  that  Wright 
directed  all  of  these  movements.  When  the 
Iwller  reached  Its  place  on  the  platform  of 
the  truck,  Wright  ordered  plaintiff  to  take 
away  the  skid  nearest  him  at  the  rear  of  the 
truck,  and  he  stepped  between  it  and  the 
boilers  lying  on  the  timbers,  seized  the  skid, 
and  threw  it  upon  or  towards  these  boilers. 
At  the  same  time  Wright  ordered  another 
man  to  remove  the  other  skid,  and  this  was 
done  Immediately.  Wright  then  ordered 
plaintiff  to  loosen  the  rope  where  it  had  been 
fastened.  He  turned  his  back  towards  the 
truck  for  this  purpose,  and  had  Just  com- 
menced to  unfasten  the  rope,  when  the  boil- 
er rolled  off  the  track,  struck  him, 'and  caus- 
ed the  Injuries  complained  of.  The  truck 
was  furnished  with  iron  side  pins,  and  there 
was  an  abundance  of  wood  blocking  lying 
on  the  ground,  but  no  effort  was  made  to 
block  the  boiler  as  It  lay  on  the  platform  of 
the  truck  until  Jnst  as  it  commenced  to  roll, 
and  then  an  attempt  proved  unavailing.  The 
evidence  also  tended  to  show  that  the  ground 
upon  which  the  wheels  of  the  truck  stood 
was  solid  on  the  side  away  from  the  boilers, 
while  on  the  side  nearest  thereto  it  was  soft, 
so  that,  when  the  boiler  was  on  the  truck,  its 
weight  caused  one  hind  wheel  to  sink  into 
the  ground  several  inches,  thus  to  incline  the 
platform  of  the  vehicle,  and  to  facilitate  the 
rolling  In  that  direction,  and  that  Wright 
knew  of  this  condition  of  the  ground.  On 
these  facts  we  have  first  to  inquire  If  it  was 
for  the  Jury  to  determine  in  what  capacity 
Wright  was  acting  when  the  boiler  was  be- 
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ing  Wded.  Was  be  a  vice  principal  of  tbe 
defendant,  or  was  he  simply  a  fellow  serv- 
ant of  the  plaintiff?  We  have  stated  that 
he  was  the  chief  engineer,  having  charge  of 
all  of  the  men  at  work  about  the  plant  He 
was  the  superintendent,  and  bad  and  exer- 
cised control  over  the  establishment  and  tbe 
employes.  He  was,  so  far  as  was  shown  by 
the  evidence,  the  sole  representative  of  the 
defendant  corporation,  and  for  two  years 
bad  given  plaintiff  his  orders,  to  the  exclu- 
sion of  all  other  persons.  On  tbe  nigbt  in 
question  he  ordered  tbe  plaintiff  to  go  from 
the  engine  r6om  outside,  and  assist  In  load- 
ing the  boiler;  and  while  the  work,  which 
was  difficult,  and  required  tbe  exercise  of 
skill  to  avoid  acddeuts  to  tbe  men  as  well 
as  to  the  article  to  be  moved,  was  being 
done,  be  seems  to  have  directed  tbe  same, 
and  to  have  exercised  full  authority  over  the 
men  employed.  Tbe  Jury  would  have  been 
Justified  in  finding  that  what  Wright  did 
on  this  occasion  pertained  to  bis  duty  of  su- 
perintendence as  a  foreman,  in  which  posi- 
tion he  represented  tbe  defendant  as  master, 
and  that  as  such  foreman  be  was  a  vice  prin- 
cipal. This  being  so,  tbe  next  inquiry  is 
whether  there  was  evidence  upon  which  the 
Jury  could  have  found  that  Wright  failed  to 
exercise  ordinary  care  to  protect  plaintiff 
from  unusual  danger;  and  of  this  there 
seems  to  be  little  doubt,  when  we  consider 
that  Wright,  without  taking  any  precaution 
to  prevent  this  heavy  cylindrical  body  from 
rolling,— without  causing  it  to  be  blocked 
upon  tbe  truck,  so  that  it  could  not  roll  off, 
—ordered  the  plaintiff  to  remove  one  of  the 
skids,  and  another  workman  to  remove  the 
other,  either  of  which  would  materially  pre- 
vent the  movement  of  tbe  boiler  towards  the 
side  It  had  been  loaded  from,  and  then  or- 
dered blm  to  loosen  the  snub  rope,  both  acts 
necessarily  to  be  performed  in  an  extremely 
dangerous  place  should  the  boiler  roll  In  that 
direction.  Upon  tbe  evidence  It  was  for  the 
Jury  to  say  whether  or  not  the  representa- 
tive of  the  master,  having  and  exercising 
control  over  the  men  and  the  work  they 
were  engaged  In,  was  negligent  when  be 
gaveorders  to  plaintiff  which  brought  blm  be- 
tween tbe  truck  and  tbe  boilers  lying  upon 
tbe  timbers.  See  Carlson  v.  Exchange  Co. 
(MInil.)  65  N.  W.  015;  Abel  v.  Butler-Ryan 
Co.  (Minn.)  68  N.  W.  205.  Tbe  trial  court 
etred  when  It  dismissed  the  case,  and  hence 
the  order  granting  a  new  trial  must  be  sus- 
tained.   Order  affirmed. 

CANTY,  J.  I  am  of  the  opinion  that  it 
conclusively  appears  from  tbe  evidence  that 
Wright  was  a  foreman  under  whom  plaintiff 
worked,  but  It  was  a  question  of  fact  for 
tbe  Jury  whether  or  not  Wright  was,  under 
all  the  circumstances,  a  vice  principal,  for 
wbose  negligence  tbe  master  Is  liable.  As 
to  tbe  principles  on  which  tbe  Jury  are  to 
proceed  In  determining  whether  or  not 
Wright  was  a  vice  principal,  It  seems  to  me 


tbe  majority  opinion  Is  very  indefinite.  If  not 
wholly  silent  In  my  concurring  opinion  in 
Abel  V.  BuUer-Ryan  Co.  (Minn.)  68  N.  W. 
206,  I  have  stated  quite  fully  the  principles 
on  which  I  believe  this  question  should  be 
submitted  to  tbe  Jury.  Here,  as  In  that  case, 
tbe  Jury  would  have  been  Justified  In  finding 
that  the  work  was  of  a  character  which  re- 
quired a  high  degree  of  skill  and  foresight 
in  the  foreman,  and  but  little  skill  or  expe- 
rience in  the  inferior  servants  under  him. 
and  that  these  Inferior  servants  were  not 
able  to  exercise  the  skill  necessary  for  their 
own  protection,  and  could  not  be  expected  to 
do  so.  The  work  was  of  a  temporary  char- 
acter, and  was  being  performed  by  unskilled 
laborers,  who  were  taken  from  other  kinds 
of  employment,  and  had  not  served  long 
enough  in  this  new  employment  to  become 
familiar  with  Its  dangers.  If  tbe  work  had 
been  long  continued  or  of  a  permanent  char- 
acter, so  that  the  men  would  have  bad  suffi- 
cient opjMjrtunlty  to  become  familiar  with 
and  to  appreciate  tbe  dangers,  tbe  case 
would  be  different  Again,  there  were  some 
dangers  which  the  men,  even  with  their 
short  term  of  experience,  should  appreciate, 
and,  as  stated,  there  were  others  which  they 
might  not.  They  knew  that  tbe  boiler  was 
round,  and  that,  if  the  platform  of  the  truck 
Inclined  towards  tbe  side  from  which  the  boil- 
er was  loaded,  the  latter  might  roll  off,  and 
injure  them.  Common  laborers,  aa  inexpe- 
rienced as  they  were  in  this  work,  should 
know  and  appreciate  this.  And  If  the  plat- 
form of  the  truck  was  thus  inclined  at  the 
time  the  boiler  was  being  rolled  onto  it,  tbe 
plaintiff  should  not  recover.  In  that  case 
there  was  no  disparity  of  knowledge, or  tiklll 
between  blm  and  tbe  foreman  as  to  the  par- 
ticular danger  causing  tbe  Injury;  they  stood 
on  a  substantial  equality.  But  If  the  plat- 
form of  tbe  truck  was  not  thus  inclined 
while  tbe  boiler  was  being  loaded,  but  be- 
came so  afterwards,  because  tbe  great  weight 
of  the  boiler  fiank  the  wheels  on  that  side 
of  the  truck  into  the  soft  ground,  tbe  case 
may  be  different  Here  was  a  somewhat 
complicated  and  unusual  condition  of  things, 
which  an  ordinary  common  laborer  might 
not  have  tbe  forethought  to  look  out  for,  and 
such  a  laborer,  engaged  as  this  plaintiff 
was.  might  not  have  bad  the  time  or  oppor- 
tunity to  observe  tbe  effect  which  tbe  weight 
of  the  boiler  thus  bad  on  the  truck.  On  the 
other  hand,  It  may  be  that  a  competent  fore- 
man should  have  bad  tbe  skill  and  fore- 
thought to  anticipate  the  effect  of  the  great 
weight  of  this  boiler  on  tbe  truck  on  this 
soft  ground,  or  should  have  observed  the  ef- 
fect after  the  boiler  was  placed  on  the  truck, 
and  should  have  acted  accordingly  in  giving 
orders  to  plaintiff.  These  are  all  qnesUonB 
for  the  Jury  to  consider;  and  if  they  find  the 
facts  to  be  as  here  supposed,  and  that  snb- 
Btantlal  disparity  existed  between  the  fore- 
manand  plaintiff  in  tbeserespects;  that  plain- 
tiff was  Injured  by  reason  of  the  want  of 
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Bklll,  forethought,  or  experience  which  he 
did  not  have,  and  which  such  a  common  la- 
borer could  not  be  expected  to  have,  but 
which  a  competent  foreman  should  have  and 
exercise  for  the  safety  of  such  laborer,— then 
the  foreman  was  a  vice  principal,  for  whose 
negligence  the  master  Is  liable.  If  the  jury 
find  that  the  foreman  was  a  vice  principal  as 
respects  the  particular  danger  which  brought 
about  the  injury,  then  the  next  question  for 
them  to  determine  is  whether  or  not  he  was 
negligent  In  the  discharge  of  his  duties  as 
such  vice  principal,  and  whether  such  negli- 
gence caused  or  contributed  to  the  Injury. 


KVANS   T.   RHODE   ISLAND   HOSPITAL 

TRUST  CO.' 
(Supreme  Court  of  Minnesota.  Jan.  12,  1897.) 
UouTOAGB  FoHECLOscRB— Redemption. 
Where  a  mortgage  by  its  terms  draws  in- 
terest at  the  rate  of  6^  per  cent,  per  annum, 
and  is  foreclosed  by  advertisement,  the  real 
property  thus  sold  may  be  legally  redeemed  by 
the  mortgagor,  his  heirs,  executors,  admiuis- 
trators,  or  assigns,  as  the  case  may  be,  by  pay- 
ing the  sum  of  money  for  which  the  same  was 
sold,  togettier  with  interest  on  the  same  from 
the  time  of  sale  at  the  rate  of  7  per  cent  per 
annum. 

(Syllabus  by  the  Cot>rt.) 

Appeal  from  district  court,  Hennepin  coon- 
ty;  Robert  Jamison,  Judge. 

Action  by  Owen  J.  Cvans  against  the  Rhode 
Island  Hospital  Trusi  Company.  Verdict  for 
defendant.  From  an  order  refusing  a  ne/w 
trial,  plaintiff  appeals.   Affirmed. 

F.  B.  Hart,  tot  app»;llant  W.  J.  Elahn  and 
J.  M.  Martin,  for  reSi)ondent 

BUCK,  J.  It  was  stated  by  counsel  upon 
the  argument  of  this  case  that  the  only  ques- 
tion to  be  determined  was  the  construction 
to  be  placed  upon  Gen.  St.  18&4.  i  (XMl,  which 
reads  as  follows:  "The  mortgagor,  his  heirs, 
executors,  administrators  or  assigns,  whose 
real  property  is  sold  in  conformity  to  the  pro- 
visions of  this  act,  may,  within  twelve 
months  after  such  sale,  redeem  such  prop- 
erty  as  hereinafter  provided,  by  paying  the 
sum  of  money  for  which  the  same  was  sold, 
together  with  Interest  on  the  same  from  the 
time  of  such  sale:  provided,  that  no  redemp- 
tion shall  be  made  for  real  estate  sold  in  con- 
formity to  the  provisions  of  this  act,  when 
the  mortgage  foreclosed  contains  a  distinct 
rate  of  Interest  more  than  seven  per  cent 
per  annum,  unless  the  party  entitled  to  re- 
deem shaU  pay,  within  the  time  provided, 
the  sum  for  which  said  property  was  sold, 
togedier  with  Interest  thereon,  from  the  date 
of  sale  to  the  time  of  redemption,  at  the 
rate  specified  In  the  mortgage,  not  to  exceed 
ten  per  cent  per  annum:  provided,  that  when 
no  rate  of  interest  Is  specified  in  the  mort- 
g&ge,  the  rate  of  interest  after  sale  shall  be 
seven  per  cent  per  annum  on  the  amount 
for  which  the  property  was  sold."    The  de- 


fendant la  a  corporation,  organized  under 
the  laws  of,  and  located  in,  the  state  of  Rhode 
Island.  On  July  1,  18S9,  plainUff  negotiated 
a  loan  of  the  defendant  in  the  sum  of  $40,000, 
and  gave  his  note  therefor,  doe  July  1,  1894, 
and  secured  the  same  by  a  real-estate  mort- 
gage on  property  in  the  dty  of  Minneapolis. 
The  note  and  mortgage  drew  Interest  at  the 
rate  of  5^  per  cent,  per  annum  before  and 
after  maturity,  payable  semiannually.  De- 
fault having  occurred  in  the  payment  of  one 
Interest  coupon,  tlie  defendant  elected,  under 
the  terms  of  the  mortgage,  to  declare  the 
entire  debt  due,  and  foreclosed  the  mortgage 
by  advertisement,  and  on  February  17,  1893, 
caused  said  premises  to  be  sold  by  the  sheriff 
of  Hennepin  county,  at  which  sale  the  de- 
fendant bid  In  the  mcH-tgoged  property  for 
the  amount  of  Its  principal  debt,  interest 
and  costs,  making  the  aggregate  sum  of 
$42,.535,  and  a  certificate  of  sale  was  execut- 
ed accordingly,  as  required  by  law.  On  De- 
cember 30,  1883,  the  plaintiff  sought  to  make 
redemption  from  said  sale  by  paying  the  sum 
of  money  for  which  the  property  was  sold, 
with  Interest  thereon  at  the  rate  oi  5%  per 
«nt  per  annum,  according  to  the  terms  of 
the  notes  and  mortgage,  which  the  defendant 
refused  to  accept,  but,  contended  that  It  was 
entitled  to  be  paid  the  sum  for  which  the 
property  was  sold  with  Interest  thereon  at 
the  rate  of  7  per  cent  per  annum  from  the 
time  of  sale  to  the  date  of  redemption.  Nm* 
aid  the  plaintiff  then  tender  to  the  defendant, 
nor  to  the  officer  who  made  the  sale,  the  sum 
for  which  the  property  was  sold,  nor  any  In- 
terest thereon,  nor  furnish  to  either  any  evi- 
dence of  his  right  to  redeem,  as  provided  by 
Gen.  St  1894,  §  G042;  but  subsc<iuently  the 
plaintiff,  pursimnt  to  the  demand  of  the  de- 
fendant, paid  to  It  the  sum  of  $45,153.73,  be- 
ing the  amount  for  which  said  property  was 
sold  at  foreclosure  sole,  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum.  There 
was  also  paid  by  plaintiff,  at  the  same  time, 
the  sum  of  $65.50,  cost  of  exchange  on  New 
York  on  the  amount  paid,  as  the  defendant 
was  a  resident  of  the  state  of  Rhode  Island. 
The  philntlff  also  paid  $30  insurance  money, 
which  amount  had  previously  been  paid  by 
the  defendant  on  the  mortgaged  property. 
Payment  of  these  two  last  items  we  do  not 
consider,  in  view  of  the  fact  that  the  trial 
court  found  that  the  entire  payment  was 
made  voluntarily  on  the  part  of  the  plaintiff, 
and  we  think  Justified  by  the  evidence,  and 
also  for  the  reason  that  counsel  upon  the  oral 
airgument  stated  that  the  only  question  to  be 
determined  was  the  construction  to  be  placed 
upon  section  6041  of  the  statute,  which  we 
have  quoted.  The  action  is  to  recover  the 
differenro  between  the  amount  the  premises 
were  bid  off  for  at  the  foreclosure  sale,  with 
Interest  at  7  per  cent  per  annum,  actimlly 
paid  by  the  plaintiff  on  redemption,  and  the 
amount  of  such  bid,  with  Interest  thereon  at 
the  rate  of  5%  per  cent.,  which  plaintiff 
claims  that  he  should  only  have  been  oom- 
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licUed  to  pay  to  redeem  the  premises  from 
such  foi-eclosure  sale.  We  leave  out  of  this 
statement  of  what  the  action  was  brought  to 
i-ecoTer  the  amouut  of  exchange  and  Insur- 
ance for  the  reason  above  stated. 

The  action  Is,  in  fact,  one  to  recover  mon- 
ey bad  and  received,  amounting  to  the  sum 
of  V/x  per  cent.  Interest  per  annum  upon  the 
amount  bid  at  the  foreclosure  sale  up  to  the 
time  of  the  redemption  by  payment  of  the 
principal  and  7  per  cent,  interest.  What  rate 
of  interest,  then,  should  be  computed  on  the 
amount  bid  at  the  foreclosure  sale?  The  ap- 
pellant contends  that  the  contract  betvireen 
the  parties,  viz.  the  mortgage  contract,  was 
not  changed  or  modified  by  the  forecioeure 
sale,  based  upon  the  proposition  that  the  debt 
was  not  satisfied  by  the  sale.  The  general 
rule  Is,  and  we  think  now  quite  well  settled, 
that  upon  a  foreclosure  sale  of  the  property, 
by  advertisement  or  action,  the  mortgage 
debt,  as  a  personal  obligation,  is  extinguish- 
ed to  the  amount  of  the  purchase  money  bid 
at  the  sale.  If  the  mortgagee  or  a  third  party 
bid  off  the  premises  for  the  full  amount  of 
the  debt  secured  and  expense  of  sale,  there 
Is  no  longer  an  unpaid  or  unsatisfied  existing 
<X)ntract  upon  which  either  further  fore- 
closure proceedings  or  right  of  action  could 
be  had,  because  the  debt  secured  as  a  per- 
scnal  obligation  is  paid  by  sale,  whether 
the  premises  are  actually  worth  more  or  less 
than  the  sum  actually  bid  and  paid,  and  is 
converted  into  a  mere  lien  on  or  defeasible 
estate  in  the  land.  The  mortgagor's  right  in 
the  premises  Is  not  entirely  extinguished  by 
a  foreclosure  sale,  because,  until  the  expira- 
tion of  the  time  for  redemption,  he  has  an 
equity,  and  may  have  his  right  in  the  prop- 
erty completely  restored  by  redeeming  upon 
the  terms  and  conditions  Imposed  by  law. 
When  the  mortgagee  bids  at  the  foreclosure 
sale  the  full  amount  of  the  secured  debt  and 
expenses,  he  becomes  a  purchaser.  Instead  of 
a  contract  creditor,  and  holds  the  property 
by  virtue  of  his  bid,  and  upon  conditions  fix- 
ed by  law  for  its  redemption;  and  the  con- 
tract rate  of  Interest  existing  before  the 
sale  Is  merged  or  expires  with  such  sale, 
and  furthM"  Interest  upon  the  amount  bid 
until  redemption  springs  into  life  by  virtue 
of  the  law  fixing  and  defining  the  rate  from 
the  time  of  such  sale.  Therefore  that  part 
of  Gen.  St  1804,  f  2212,  which  provides  that 
all  contracts  shall  bear  the  same  rate  of  in- 
terest after  they  become  due  as  before  is  not 
applicable  to  the  question  in  the  case  at  bar. 
In  support  of  the  foregoing  views  in  regard 
to  the  extinguishment  of  the  secured  debt 
to  the  amount  of  the  purchase  money  bid  we 
cite  the  following  authorities.  Association  v. 
Waleen,  52  Minn.  23,  53  N.  W.  867;  Loan  Co. 
V.  Farnham,  50  Minn.  315,  52  N.  W.  897; 
Jones,  Mortg.  (5th  Ed.)  §  953  and  cases  there 
cited. 

Now,  as  the  rights  of  the  parties  were  meas- 
ured by  the  terms  of  the  statute  after  the 
foreclosure  sale,  we  refer  to  section  6041  as 


a  guide  or  rule  of  proceeding  for  the  parties. 
By  It  the  mortgagor  Is  permitted,  witliln  1:2 
months  after  the  sale,  to  redeem  the  prop- 
erty by  paying  the  sum  of  money  for  which 
the  same  was  sold,  together  with  interest 
on  the  same  from  the  time  of  such  sale,  sub- 
ject, however,  to  the  further  qualifications 
and  conditions  fixed  by  the  provisos  In  said 
section  contained.  These  provisos  are  that 
when  the  mortgage  contains  a  distinct  rate 
of  interest  more  than  7  per  cent.,  the  party 
redeeming  must  pay  the  rate  of  Interest 
specified  in  the  mortgage,  not  exceeding  10 
per  cent,  and,  when  no  rate  of  Interest  is 
specified  In  the  mortgage,  the  rate  of  interest 
after  sale  shall  be  7  per  cent  per  annum  on 
the  amount  for  which  the  property  sold.  It 
Is  quite  evident  that  these  provisos  have  no 
bearing  upon  the  rate  of  Interest  under  con- 
slderailon,  because  the  mortgage  In  question 
bore  Interest  at  the  rate  of  5V^  per  cent  per 
annum,  and  the  rate  of  interest  to  be  paid 
upon  redemption  from  foreclosure  sale  cornea 
within  the  first  clause  of  the  section,  viz.  by 
simply  paying  "Interest"  on  the  sum  for 
which  the  premises  were  sold.  The  provisos 
take  nothing  out  of  the  body  of  the  act  either 
by  their  language  or  spirit,  and  cannot  be 
said  to  affect  its  terms.  While  the  interest 
to  be  thus  paid  upon  redemption  from  fore- 
closure sale  is  not  a  contract  Intnest  It  i» 
one  fixed  by  law,  payable  as  a  condition 
precedent  to  the  right  of  redemption,  and 
the  purchase  money  bid  and  paid  for  this  pur- 
pose Is  a  legal  Indebtedness,  within  the  mean- 
ing of  Gen.  St  1894,  {  2212,  providing  that 
Interest  for  any  legal  indebtedness  shall  be 
at  the  rate  of  $7  upon  $100  for  a  year.  The 
order  appealed  from  Is  therefore  affiilned. 


WEBBER  V.  ST.  PAUL  CITY  RY.  CO. 
(Supreme  Court  of  Minnesota.    Jan.  12,  1897.) 

fsuaoxAL  INJUKIES  —  GviDB.s'OB  or  Phtsicux  — 
Statements  of  Injured  Pakty. 
On  the  trial  of  an  action  for  the  recoyerj 
of  damages  for  personal  injuries  alleged  to  hare 
been  sustained  by  the  plaintiff  by  reason  of 
tlie  collisiou  of  defendant's  street  cars  wtiile 
the  plaiutiff  was  a  passeueer  on  one  of  them,  in 
which  action  the  plaintiff's  allegation  of  neg- 
ligence resulting  in  such  injnries  was  denied 
by  the  defendant,  the  plaintiffs  attending  phy- 
sician was  permitted,  against  objection,  to  tes- 
tify that,  four  or  five  days  after  the  time  of 
such  injury,  the  plaintiff  stated  to  him  "that 
he  was  sitting  in  the  back  part  of  the  car,  and 
did  not  see  this  other  car  that  came  in  colli- 
sion with  this  one  until  it  was  almost  onto 
them;  and  that  he  rose,  and  grabbed  hold  of  a 
window,  or  the  side  of  a  window,  and  just  at 
that  time  the  car  struck  and  wrenched  him 
around,  and  threw  him  partly  on  the  floor  aud 
partly  on  the  opposite  side  of  the  car."  BM 
error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  R.  Brill,  Judge. 

Action  by  John  B.  Webber,  as  executor  of 
J.  B.  Webber,  against  the  St  Paul  Clly  Rail- 
way Company.    Verdict  for  plaintiff.    From 
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an  order  granting  a  new  trial,  plaVntiff  ap- 
peals.   Affirmed. 

John  A.  Lovely,  J.  F.  George,  and  C.  D. 
O'Brien,  for  appellant  Mann,  Boyesen  & 
Tbygeson,  for  respondent. 

BUCJK,  J.  The  plaintllTB  testator,  John  B. 
"Webber,  was  a  passenger  upon  a  street  car  of 
the  defendant  company  being  operated  upon 
West  Seventh  street  hi  the  city  of  St  Paul, 
and  while  he  was  snch  passenger,  on  the  Ist 
day  of  November,  1803,  a  collision  took  place 
on  that  line  between  two  of  the  street  cars 
of  the  defendant  company;  and  It  is  claimed 
that  in  such  collision,  and  by  reason  thereof, 
he  received  severe  personal  injuries,  and  this 
action  was  brought  to  recover  damages  for 
the  same.  The  action  was  commenced  by 
Webber  and  tried  in  the  month  of  February, 
1895,  and  the  Jury  returned  a  verdict  in  his 
favor  for  the  sum  of  $9,250.  Webber,  for 
some  cause,  was  physically  unable  to  be  pres- 
ent at  the  trial,  and  by  reason  of  his  mental 
and  physical  condition  his  deposition  could 
not  be  taken  and  used  on  the  triaL  Mo- 
tion for  a  new  trial  was  made  by  the  de- 
fendant, but,  before  Its  hearing,  Webber 
died,  and  John  B.  Webber  was  substituted  as 
plaintiff  herein.  Subsequently,  the  court  be- 
low granted  a  new  trial,  and  plaintiff  appeals. 

The  only  question  which  we  deem  it  neces- 
saiy  to  consider  arises  upon  the  admission  of 
certain  evidence  against  the  objections  of 
the  defendant.  The  plaintiff  called  as  a  wit- 
ness in  his  behalf  Dr.  McCord,  who  testified 
that  he  saw  him  (John  E.  Webber)  on  the 
4th  or  5th  day  of  November,  1893,  and  talked 
with  him  about  his  condition  and  Injuries; 
and  from  the  record  we  quote  so  much  as 
embraces  the  objectionable  testimony  given 
by  Dr.  McCord:  "Q.  What  took  place  be- 
tween you  and  the  plaintiff  at  that  time, 
touching  his  treatment?  A.  Well,  he  called 
me  in  the  front  room,  and  told  me  that  he 
wonid  like  to  try  and  find  out  what  was  the 
trouble  with  him.  He  complained  of  a  great 
deal  of  pain  In  the  back—  Q.  What  part  of 
the  back?  A.  In  the  small  of  the  back,— a 
great  deal  of  pain  in  the  back;  and  he  com- 
plained of  a  very  severe  headache,  and  he 
said  he  felt  nervous  and  weak.  Q.  What  did 
he  say  as  to  any  injuries  he  had  received? 
A.  I  asked  blm  about  his  accident  at  that 
time.  He  said  he  was  sitting  in  the  car, 
towards  the  back  end  of  it,  and  that—  Mr. 
Munn:  In  order  to  preserve  our  record,  we 
object  to  this  as  incompetent.  Immaterial, 
Inadmissible,  and  hearsay  testimony.  The 
Court:  Well,  are  his  declarations  as  to  how 
he  was  Injured  admissible?  Mr.  O'Brien:  I 
think  it  is  competent  when  made  to  a  physi- 
cian—his statement  of  how  he  was  injured— 
with  reference  to  the  treatment.  It  is  one 
of  the  subjective  symptoms.  It  is  always 
competent.  (Overruled.  Exception  by  de- 
fendant) Q.  Co  on,  Doctor.  A.  He  told  me 
that  he  was  sitting  in  the  back  part  of  the 


car,  and  didn't  see  this  other  car  that  came 
In  collision  with  this  one  until  It  was  al- 
most onto  them,  and  that  he  arose,  and' 
grabbed  hold  of  a  window,  or  the  side  of  a 
window,  and  Just  at  that  time  the  car  struck 
and  wrenched  him  around,  and  threw  him 
partly  on  the  floor  and  partly  on  the  oppo- 
site seat  of  the  car.  Q.  Did  be  state  what 
part  of  his  body  had  come  In  contact  with 
any  part  of  the  car?  (Same  objection,  rul- 
ing, and  exception.)  A.  No;  I  don't  know 
that  he  did." 

In  view  of  the  complications  which  may 
arise  upon  a  new  trial  by  reason  of  the  death 
of  plaintiff's  testator,  we  have  given  the  case 
a  careful  investigation  of  the  facts  and  the 
law,  and.  In  our  opinion,  the  order  granting 
a  new  trial  must  be  sustained.  That  Web- 
ber was  a  passenger  upon  defendant's  car 
at  the  time  of  the  collision  is  conclusively 
established;  that  the  collision  was  one  of 
great  violence  Is  equally  well  established; 
and  that  soon  after  the  injury  he  appeared 
to  suffer  from  some  physical  infirmity,  and 
eventually  died,  after  much  suffering,  ad- 
mits of  but  little.  If  any,  controversy.  But 
the  main  issue  related  to  the  cause  of  the 
Injury,  or  his  physical  sickness,  suffering, 
and  ultimately  to  the  cause  of  his  death.  The 
complaint  states  the  cause  of  actiooi  to  be 
"that  the  said  plaintiff  was  thrown  forcibly 
against  the  car  on  which  he  was  a  passen- 
ger as  aforesaid,  severely  Injuring  his  back, 
head,  and  spine  and  other  portions  of  his 
body,  80  that  he  became  and  was  thereby 
sick,  lame,  and  disabled,  and  was  shortly 
after  compelled  to  take  to  his  bed,  to  which 
he  has  been  confined  ever  since,  and  became 
paralyzed  and  blind  by  reason  of  said  In- 
juries, and  has  been  unable  to  move  any  por- 
tion of  his  body,  and  Is  otherwise  disabled, 
and  will  never  recover  from  said  injuries." 
This  allegation  of  the  complaint  was  denied 
by  the  answer.  Several  physicians  on  the 
part  of  the  plaintiff  testified  that  Webber 
was  Buffering  from  traumatic  neurosis  or 
disease  of  the  nerves  caused  by  violence,  and 
It  therefore  became  an  Important  factor  In 
plaintiff's  behalf  to  show  that  he  suffered 
from  violence  in  this  collision.  While  there 
were  some  four  or  five  other  passengers  up- 
on this  car  at  the  time  of  the  collision,  one 
of  whom,  at  least  was  injured,  and  one 
was  not,  none  of  them  were  able  to  testify  to 
any  Injury  to  Webber  except  one,  who  said 
that  he  saw  Webber  standing  at  the  lower 
end  of  the  car,  seeming  quite  pale  and  sort 
of  dazed,  and  another  witness,  who  testified 
that  he  saw  Webber  outside  of  the  car  after 
the  accident  having  a  little  blood  on  his 
handkerchief,  but  did  not  know  where  it 
came  from.  It  also  appeared  In  evidence 
that  Webber  stated,  the  evening  after  the 
accident  that  he  thought  that  he  had  sprain- 
ed his  back.  Upon  this  state  of  the  evidence 
Dr.  McCord  was  permitted,  against  objec- 
tion, to  give  in  evidence  the  statements  Web- 
ber made  to  him  some  four  or  five  days  after 
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the  accident.  The  vice  in  this  evldei^e  Is 
found  In  the  Btatement  that  Webber  told 
biui  that  the  car  struck  and  wrenched  him, 
and  threw  him  partly  on  the  floor  and  partly 
on  the  opposite  seat  of  the  car.  If  this  state- 
ment was  true,  Its  probative  force  Is  quite  ap- 
parent Such  evidence  could  not  have  reach- 
ed the  minds  of  the  Jury  with  any  other  than 
a  harmful  effect.  This  alleged  fact  was  not 
testified  to  or  contradicted  by  any  witness. 
That  plaintiff's  counsel  recognized  its  great 
cogency  in  behalf  of  bis  case  Is  shown  by 
his  persistency  In  refusing  to  have  It  struck 
out,  or  even  withdrawn  from  the  considera- 
tion of  the  Jury  at  the  close  of  the  evidence, 
notwithstanding  the  suggestions  and  doubt 
of  the  trial  court  as  to  its  admissibility.  This 
evidence  was  clearly  inadmissible.  Firkins 
V.  Railway  CJo.,  61  Minn.  31,  03  N.  W.  172. 
The  rule  is  well  settled  that  It  is  competent 
for  a  physician  to  testify  as  to  the  present 
physical  condition  of  his  patient,  and  what  he 
said  as  to  such  condition,  particularly  as  to 
ills,  pains,  and  symptoms  arising  from  an 
accident  or  sickness;  but  anything  in  the 
nature  of  past  events,  such  as  the  cause 
of  the  injury  or  sickness,  must  be  excluded, 
and  Is  Inadmissible  in  an  action  for  the  in- 
Jury.  Especially  should  this  rule  be  applied 
where  several  days,  or  a  long  period,  haa 
elapsed,  thus  affording  opportunity  for  simu- 
lated statements  of  the  manner  or  cause  of 
the  injury  or  sickness  by  interested  parties. 
We  have  considered  all  points  raised  and 
discussed  by  counsel,  but  do  not  deem  a 
consideration  of  them  neeessary,  further  than 
appears  in  the  foregoing  opinion.  Order  af- 
flrmed. 


BABCOCK  T.  AMERICAN  SAVINGS  & 

LOAN  ASS'N. 
(Supreme  Conrt  of  Minnesota.    Jan.  12,  1897.) 

VOKBOLOSDRE  SaLR— KlOBT  TO  SURPLnS— MiSTAKC 

OP  Law— E<}i-iTABi.B  Rkmep. 
Mandlin  t.  Association  (Minn.)  65  N.  W. 
646,  and  Truesdale  v.  Sidle  (Minn.)  67  N.  W. 
1(K)4,  followed. 
(Syliabna  by  the  Conrt) 

Appeal  from  district  court,  Hennepin  county; 
Henry  C.  Belden,  Judge. 

Action  by  W.  M.  Babcock  against  the  Amer- 
ican Savings  &  Loan  Association.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

EJogene  G.  Hay  and  Cha&  M.  Cooley,  for  ap- 
pellant Jones  &  Babcock  and  John  B.  At- 
water,  for  respondent 

BUCK,  J.  1.  The  plaintiff,  as  a.sslgnee  of 
Ole  Dahl  and  Mary  Dahi,  brought  this  suit  to 
recover  of  the  defendant  an  alleged  surplus  bid 
by  It  on  the  foreclosure  of  a  certain  mortgage 
given  to  it  by  said  Dahls.  We  are  of  the  opin- 
ion that  the  first  branch  of  this  case  Is  gov- 
erned by  that  of  Maudlin  v.  Association  (Minn.) 
(55  N.  W.  645.  Appellant's  counsel  contends 
that  the  Maudlin  Case  differs  from  the  case  at 


bar  in  this:  that  It  was  there  pracHcany  ad- 
mitted that  the  property  was  worth  the  foil 
amount  bid,  while  in  this  case  the  court  has 
found  that,  notwltlistandlng  the  amount  bid.  the 
value  of  the  property  was  actually  less  than  the 
amount  due  on  the  mortgage  at  the  date  of 
foreclosure.  Conceding  the  facts  in  that  case 
to  be  as  stated  by  counsel,  there  was  not  such  a 
substantial  difference  aa  to  Justify  a  different 
conclusion  upon  the  facts  from  the  case  under 
consideration.  The  mortgagee  or  party  biilding 
does  so  at  his  peril.  If  he  bids  more  than  the 
amount  due,  Including  expense  of  sale,  he  most 
answer  for  the  surplus,  whether  the  property  is 
really  worth  more  or  less  than  the  amount  due 
or  the  sum  bid.  The  test  is,  not  the  value  of 
the  property,  but  the  amount  bid.  If  the  pur- 
chaser bids  the  exact  amount  doe  and  expenses, 
that  is  the  end  of  the  matter,  except  the  right 
of  redemption  In  accordance  with  the  {nrovisious 
of  the  statute.  The  amount  bid  Is  not  compul- 
sory, but  optional,  and  the  purchaser  bids  the 
amount  at  his  own  risk.  If,  each  time  a  bid 
is  made  in  excess  of  the  actual  amount  due.  a 
defense  can  be  successfully  interposed  against 
recovering  the  surplus,  upon  the  ground  that  the 
property  was  of  less  value  than  the  amount  due 
or  the  amount  bid,  there  might  be  endless  and 
vexatious  litigation  upon  the  question  of  the 
value  of  the  property.  A  mortgagee  on{^t  to 
know  the  amount  legally  due  on  his  mortgage, 
and  If,  on  foreclosure,  be  bids  in  excess  of  this 
amount,  he  must  abide  the  consequences.  In 
this  case  the  defendant  received  a  warning  and 
advice  from  a  respectable  attorney  that  the  bid 
it  contemplated  making  was  in  exceas  of  the 
amount  legally  and  actually  due,  and,  while  it 
also  received  advice  from  other  attorneys  to  the 
contrary,  we  perceive  no  grounds  for  relief  from 
Its  bid  in  excess  of  the  amount  due  on  the  mort- 
gage. 

2.  The  appellant  further  contends  that  it  Is 
entitled  to  relief  upon  equitable  princlptes, 
which  the  court  below  had  a  right  to  apply  In 
its  determination  of  the  question  in  issue,  and 
which  this  court  should  determine  in  the  exer- 
cise of  Its  appellate  Jurisdiction.  This  branch 
of  the  case,  we  think,  is  controlled  by  that  of 
Truesdale  v.  Sidle  (Mtan.)  67  N.  W.  1(XM. 
The  plaintiff  was  entirely  blameless  In  the  mat- 
ter, and  there  was  no  mistake  of  facts.  Tho 
method  of  foreclosure  was  deliberately  adoptpd. 
and  the  mistake  one  of  law,  pure  and  siui{)Io. 
The  result  of  this  litigation  may  be  a  hiirJsliip 
for  the  defendant,  but  it  alone  is  to  blame. 
Judgment  affirmed. 


RILEY  et  ai.  v.  CHICAGO.  M.  A  ST. 

P.  RY.  GO. 

(Supreme  Court  of  Minnesota.    Jan.  12,  1897.> 

Sthsce  Jokibs— PuocEDuna— Waivbb  op  Objcc- 

T10X8. 

1.  Gen.  Laws  1805,  c.  328,  {  1,  providing  for 
struck  juries,  requires  the  sheriff  to  attend  at 
his  ofiice  nt  a  time  designnted  for  strikinfr  a 
jury,  and  in  the  presence  of  the  parlies  or  their 
attorneys,  or  luch  of  them  as  attend  for  that 


Miuu.) 


BILEY  V.  CHICAGO,  M.  ft  ST.  P.  BY.  CO. 


719 


pnrnose,  select,  from  the  number  of  persons 
quiiiified  to  serve  as  jurors  in  the  county,  40 
surh  persons  as  he  shall  think  most  indifferent 
hotwpen  the  parties  and  best  qualified  to  tiy 
such  issue;  and  then  the  party  requiring  such 
jury,  bis  agent  or  attorney,  shall  fint  strike  off 
one  of  the  names,  and  the  opposite  party,  his 
a  Rent  or  attorney,  another,  and  so  on,  alternately, 
until  each  has  struck  out  12.  Bdd,  that  where 
a  party  appears  at  such  time  and  place,  aad 
takes  part  in  striking  the  names  from  a  list 
previously  prepared  by  the  sheriff,  without  ob- 
jection, he  waives  the  right  to  raise  an  objection 
thereafter  as  to  this  irregularity,  if  any,  in  the 
manner  of  thus  selecting  a  struck  jury. 

2.  BM,  also,  that  the  trial  court  should  have 
beard  evidence  as  to  the  impartiality  of  the  list 
selected  by  the  sheriff,  and  then  exercised  his 
judgment  as  to  whether  it  was  impartial;  and 
that  it  was  error  not  to  do  so.  ' 

3.  Held,  further,  that  under  Gen.  Laws  1895, 
c.  328,  §  1,  a  party  is  entitled  to  have  the  jurors 
called  as  they  stand  upon  the  panel. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Winona  county; 
Okfo  B.  Gould,  Judge. 

Action  by  Frank  Kiley  against  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
The  EHre  Association  of  Pblladriphla  inter- 
venes. From  an  order  entered  on  objections 
to  a  struck  jury,  plaintiff  and  intervener  ap- 
peal.   Reversed. 

P.  Fltzpatrlck  and  Brown  &  Abbott,  for  ap- 
pellants.   M.  B.  'Webl)er,  for  respondent 

BUCK,  J.  The  plaintiff  was  the  renter  of 
a  farm  upon  which  were  situate  a  bam,  bay, 
farm  Implements,  machinery,  and  straw 
stack,  which  he  alleges  were  set  on  Are  by 
the  defendant's  locomotive  engine  through  its 
negligent  operation,  and  by  reason  of  Its  be- 
ing out  of  repair.  The  property  was  Insured 
by  the  Intervener  Insurance  company  in  the 
sum  of  $500,  which  it  paid  plaintiff,  and  it 
was  then  permitted  to  Intervene  In  the  ac- 
tion. 

Before  the  trial  the  defendant's  attorney 
filed  a  demand  for  a  struck  jury,  and  notice 
was  given  to  the  attorneys  for  the  plaintltf 
and  Intervener  that  the  Jury  would  be  struck 
at  the  sherlfTs  office  at  the  hour  of  6  o'clock 
p.  m.  pn  the  9th  day  of  September,  1895.  At 
tbfit  time  and  place  the  attorneys  for  the  re- 
spective parties  assembled,  and  the  sheriff 
then  and  there  presented  to  them,  from  which 
to  strike  the  jury,  two  sheets  of  paper,  each 
containing  40  names,  the  one  paper  being  a 
duplicate  of  the  other.  These  lists  of  names 
so  presented  were  prepared  by  the  sheriff 
hours  before  the  time  appointed,  and  no 
names  upon  the  said  lists  were  selected  In 
the  presence  of  the  attorneys  or  at  the  time 
appointed.  The  plaintiff  and  Intervener  pro- 
cured an  order  to  show  cause  why  the  said 
Jury  panel  should  not  be  quashed  because 
none  of  the  names  selected  as  aforesaid  were 
selected  at  the  time  appointed,  or  in  the  pres- 
ence of  the  parties  or  their  attorneys.  The 
Defendant's  attorneys  appeared  at  the  time 
and  place  designated  for  selecting  the  jurors, 
but  made  no  objection  to  the  method  of  their 
selectkm.    Instead  of  doing  so,  they  took  part 


In  selecting  the  names;  and  hence  we  are  of 
the  opinion  that  they  waived  any  right  to 
raise  the  objection  thereafter  as  to  any  Irreg- 
ularity on  the  part  of  the  sheriff  in  doing  so, 
although  upon  the  merits  of  this  question  we 
express  no  opinion. 

The  plaintiff  made  a  motion  to  quash  the 
list  or  panel  on  the  ground  (supported  by  af- 
fidavits) that  a  large  number  of  those  select- 
ed by  the  sheriff  were,  or  had  been,  more  or 
less  Intimately  connected  with  defendant's 
counsel  as  clients,  or  In  a  business  way,  to 
such  an  extent  as  to  affect  their  competency 
as  impartial  Jurors.  The  trial  court  held 
"that  he  would  not  make  any  ruling  against 
the  jury  on  that  ground,  and  that  It  would  be 
useless  to  make  the  objection  unless  plaintiff 
could  show  thiit  the  sheriff  had  knowledge  of 
tbat  fact  when  he  drew  them."  In  this  the 
court  erred.  If  the  sheriff  selects  a  partial  or 
unfair  list,— as,  for  example,  largely  of  the 
personal  friends  or  neighbors  of  one  of  the 
parties,  or  persons  who  from  business  inter- 
ests are  presumably  biased  In  favor  of  one 
side  of  the  issue  to  be  tried,— It  Is  the  duty  of 
the  court  to  set  aside  the  list  on  a  motion  in 
the  nature  of  a  challenge  to  the  array,  or  to 
quash  the  panel.  Lommen  v.  Gaslight  Co. 
(Minn.)  (38  N.  W.  57.  At  common  law  (where 
a  common  Jury  was  also  returned  by  the 
sheriff)  a  challenge  to  the  array  could  only  be 
made  upon  account  of  partiality  or  some  de- 
fault In  the  sheriff.  3  Bl.  Comm.  357.  But 
we  do  not  understand  that  It  was  necessary 
to  affirmatively  establish  Intentional  partiali- 
ty on  his  part  If  the  panel  returned  by  him 
was  in  fact  composed  of  partial  or  otherwise 
unfit  or  incompetent  Jurors,  this  would  be 
sufficient  ground  for  quashing  It  wltliout 
showing  Intentional  wrong  on  part  of  the 
sheriff.  Whatever  might  have  been  the  re- 
sult of  the  Inquiry,  the  court  ought  to  have 
heard  the  motion  on  Its  merits. 

Another  ground  of  error  assigned  by  appel- 
lant Is  that  the  jurors  were  not  called  In  the 
order  In  which  they  stood  upon  the  panel. 
The  challenge  upon  this  ground  was  taken  In 
writing  to  the  jury  before  they  were  sworn, 
and  this  ground  was  plainly  and  distinctly 
made,  and  the  facts  duly  specified.  Thereup- 
on the  defendant  took  exception  to  tbe  chal- 
lenge, and  the  court  found  the  challenge  not 
true.  By  excepting  to  the  challenge.  Instead 
of  denying  It,  Its  sufficiency  was  thereby  rais- 
ed, and  the  facts  alleged  in  the  challenge 
mtist  be  deemed  to  be  true.  Tbe  facts  being 
admitted  by  the  challenge,  the  court  passed 
upon  its  sufficiency  as  a  matter  of  law.  Gen. 
Laws  1895,  c.  328,  {  1,  provides  the  method 
for  selecting  a  struck  jury,  and,  when  struck, 
said  section  further  provides  that  "when 
each  party  has  stricken  out  twelve  names,  as 
aforesaid,  the  sheriff  shall  make  a  fair  copy 
of  the  names  of  the  remaining  sixteen  per^ 
sons,  and  certify  the  same  under  his  hand  to 
be  the  list  of  Jurors  struck  for  the  trial  ot 
such  cause  or  proceeding  and  shall  deliver 
the  same  to  the  clerk,  who  shall  thereupon 
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Issue  and  deliver  to  the  sheriff  or  other  offi- 
cer, a  venire  facias,  with  the  names  In  said 
Uf!t  contained  annexed  thereto;  and  such 
sheriff  or  other  officer,  shall  summon  the  per- 
son named,  according  to  the  command  of 
such  writ;  and  upon  the  trial  of  the  cause, 
the  Jury  bo  struck  shall  be  called  as  they 
stand  upon  the  panel  and  the  first  twelve  of 
them  who  shall  appear,  and  are  not  chal- 
lenged for  a  cause,  or  set  aside  by  the  court, 
shall  be  the  Jury,  and  shall  be  sworn  to  try 
the  Issue  Joined  In  said  cause  or  proceeding." 
We  think  that  this  provision  of  the  statute 
Is  mandatory.  The  Jurors  must  tie  called  as 
they  stand  upon  the  panel.  This  right  Is  not 
an  inconsequential  one.  This  struck-Jury  law 
Is  one  under  which  many  abuses  may  arise, 
and  to  permit  Jurors  to  t>e  drawn  in  a  differ- 
ent order  from  that  in  which  they  stand  up- 
on the  panel  Is  one  of  them.  There  is  a  pos- 
sibility that  the  12  Jurors  first  caUed  will  be 
the  ones  who  will  try  the  case.  Upon  this 
poeslbillty  either  party  has  a  right  to  rely  In 
striking  out  the  names  of  the  objectionable 
Jurors  in  th«  first  Instance,  and  be  may  leave 
the  least  objectionable  ones  at  the  foot  of  the 
list  as  being  the  ones  less  likely  to  be  called 
as  they  stand  on  the  panel. .  To  have  these 
objectionable  names  transposed,  and  called 
first,  is  not  in  accord  with  the  spirit  or  letter 
of  the  law.  It  is  not  a  sufficient  answer  to 
say  that  the  party  may  challenge  for  cause. 
If  the  Jurors  are  drawn  as  they  stand  on  the 
panel,  he  may  not  be  compelled  to  challenge 
for  cause,  and  to  compel  him  to  do  so  is  to 
run  a  risk  not  contemplated  by  the  law  itself. 
The  law  is  too  plain  to  need  interpretation  or 
construction,  and  it  was  written  for  a  pur- 
pose, and  that  purpose  Is  expressed  In  no  un- 
certain terms,  and  should  be  given  full  man- 
datory force.  The  trial  court  therefore  erred 
In  holding  the  challenge  not  true.  Order  re- 
versed, and  new  trial  granted. 


CARPENTER  v.  EASTERN  RT.  CO.  OP 

MINNESOTA. 

(Supreme  Court  of  Minnesota.    Jan.  14,  1897.) 

AssioNMETtTS  or  Errou  —  SuppiciESCT — Amend- 
M«NT  —  BnrpMBST  OP  Stock  — No- 
tick  OF  IN'JDBY. 

1.  An  appellant  has  no  rieht  to  amend  his  s»- 
■igDinoDts  of  error  after  the  time  for  serving 
them  has  passed,  except  by  consent  of  the  re- 
spondent or  by  leave  of  court.  Greene  v.  Dwy- 
er,  23  N.  W.  546,  33  Minn.  403,  followed. 

2.  An  assignment  of  error,  that  the  court 
erred  in  its  mstructlons  to  the  jury,  to  which 
the  defendant  excepted,"  also  one  "that  the 
court  erred  in  refusing  the  instructions  request- 
ed by  the  defendant,  where  there  were  sev- 
eral exceptions  and  requests,  are  each  too  gen- 
oral  to  be  available. 

3.  Hdd,  following  Engesether  v.  Railway  Co. 
(Minn.)  68  N.  W.  4,  that  a  provision  in  a  stock- 
shipping  contract  which  requires  the  owner  of 
the  stock,  as  a  condition  precedent  to  his  right 
to  recover  for  any  loss  or  injury  to  his  stock, 
to  give  notice  in  writing  of  his  claim  to  some 
officer  of  the  carrier  before  the  stock  is  re- 
moved from  the  place  of  its  destination  or  de- 


livery, is  unreasonable  and  void,  where  the  car 
rier  has  no  officer  or  agent  at  such  place. 

4.  Bold,  that  the  verdict  in  ttiis  case  is  jo*- 
tified  by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dolath: 
John  H.  Boyle,  Judge. 

Action  by  Albert  E.  Carpenter  against  the 
Eastern  Railway  Company  of  Minnesota. 
Verdict  for  plaintiff.  From  an  order  refus- 
ing a  new  trial,  defendant  appeals.  Af- 
firmed. 

C.  Wellington  and  J.  A.  Murphy,  for  appel- 
lant   McGindley  &  Whitely,  for  respondent 

START,  C.  J.  The  plaintiff,  on  August  2. 
1894,  at  Duluth,  this  state,  delivered  to  the 
defendant  10  horses,  to  be  transported  to 
Mlnto,  N.  D.,  pursuant  to  a  stock-shipping 
contract,  similar  to  the  contract  considered 
by  this  court  in  the  case  of  Engesether  v. 
Railway  Co.,  68  N.  W.  4.  This  acUon  was 
brought  to  recover  damages  for  Injuries  to 
the  horses  caused  by  the  negligence  of  the  de- 
fendant In-  unreasonably  delaying  the  trans- 
portation of  the  horses  and  in  the  nnneces- 
sarlly  violent  handling  of  the  train  on  which 
they  were  carried.  Verdict  for  the  plaintiff 
for  the  sum  of  $366,  which  the  trial  court 
reduced  to  $320;  and  the  defendant  appealed 
from  an  order  denying  its  motion  for  a  new 
triaL 

The  defendant.  In  Its  original  brief,  assign- 
ed T  errors;  but,  after  the  time  for  serving 
Its  brief  had  passed,  and  only  five  days  t>e> 
fore  the  day  set  for  the  hearing  of  the  case, 
it  made  and  served  a  further  brief,  in  which 
37  en-ors  were  assigned,  which  the  plaintiff 
refused  to  receive,  and  returned.  The  plain- 
tiff claims  that  the  additional  and  amendetl 
assignments  of  error  must  be  disregarded, 
and  the  appeal  decided  on  the  original  as- 
signments. The  claim  is  right,  and  is  al- 
lowed. An  appellant  has  no  right  to  amend 
or  add  to  his  assignments  of  error  after  the 
time  for  serving  them  has  passed,  except  by 
consent  of  the  respondent  or  by  leave  of 
court  Greene  v.  Dwyer,  33  Minn.  403,  23  N. 
W.  546. 

The  first  claim  made  by  the  defendant  la 
its  brief  Is  that  the  damages  are  excessive. 
We  cannot  consider  the  claim,  for  tha%  Is 
no  assignment  of  error  sufficiently  specific  to 
raise  the  question.  The  motion  for  a  nev 
trial  herein  was  based  upon  five  distinct 
grounds,  one  of  which  was  that  the  damages 
were  excessive;  but  the  assignment  of  error 
is,  simply,  that  the  court  erred  in  not  grant- 
ing defendant's  motion  for  a  new  triaL  Wil- 
son V.  Association,  36  Minn.  112,  30  N.  W. 
401. 

The  defendant  took  14  exceptions  to  the 
charge  of  the  trial  court,  some  of  which 
clearly  were  without  merit,  and  assigns  as 
error  "that  the  court  erred  in  its  instruc- 
tions to  the  Jury,  to  which  the  defendant 
duly  excepted."  This  Is  not  sufficiently  spe- 
cific to  permit  us  to  consider  aniy  of  the  tl- 
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leged  errwB  in  the  instmctionB.  The  de- 
fendant also  submitted  10  separate  requesta 
for  instruction,  some  of  wblcb  were  erro- 
neons!  The  court  refused  all  of  them,  and  the 
defendant  assigns  as  error  "that  the  court 
erred  In  refusing  to  give  the  iastructlons  re- 
quested by  the  defendant."  This  is  too  gen- 
eraL  It  specifies  no  particular  request  which 
it  was  error  to  refuse.  In  the  case  of  Dun- 
can T.  Kohler,  37  Minn.  379,  34  N.  W.  59i, 
the  test  as  to  the  sufficiency  of  assignments 
of  error  was  stated  in  these  words:  "An  as- 
signment so  general  and  Indefinite  aa  not  to 
indicate  the  specific  error  asserted  Is  a  mere 
evasion  of  the  rule,  while,'on  the  other  hand, 
the  practice  of  multiplying  assignments  by  a 
repetition  and  unnecessary  subdirision  is  a 
perversion  of  the  rule,  which  defeats  the 
very  purpose  for  which  It  was  adopted."  A 
disregard  of  this  rule  Is  becoming  chronic, 
and  we  again  call  attention  to  it,  in  the  hope 
that  it  may  be  observed,  and  that  assign- 
ments will  no  longer  be  either  so  general  as 
to  mean  nothing,  or  so  multiplied,  divided, 
and  refined  as  to  increase,  instead  of  lessen- 
ing, the  labor  of  the  court  in  ascertaining 
and  passing  upon  the  specific  alleged  errors 
actually  relied  upon. 

The  defendant  requested 'that  certain  spe- 
cial questions  of  fact  should  be  submitted  to 
and  answered  by  the  Jury.  The  trial  court 
refused,  and  such  ruling  is  assigned  as  error. 
This  was  a  matter  within  the  discretion  of 
the  trial  court,  and  tiiere  was  no  abuse  of 
its  discretion. 

The  trial  court  denied  the  defendant's  mo- 
tion for  a  nonsuit,  and  also  refused  its  re- 
quest to  instruct  the  Jury  to  return  a  verdict 
for  the  defendant.  These  rulings  are  prop- 
erly assigned  as  error,  and  two  general  rea- 
sons are  urged  why  the  trial  court  erred  in 
respect  to  them. 

1.  The  first  Is  that  the  evidence  was  not 
sufflclent  to  Justify  a  finding  by  the  Jury  that 
the  defendant  was  guilty  of  any  negligence 
In  the  premises,  but  that  it  required  a  find- 
ing that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  We  have  considered  the 
evidence,  and  find  it  ample  to  sustain  a  find- 
ing that  the  defendant  was  negligent  The 
defendant,  however,  claims  that  the  plaintiff 
failed  to  exercise  proper  care  in  feeding, 
watering,  and  caring  for  his  horses  whUe 
they  were  being  transported,  and  that  such 
neglect  contributed  directly  to  the  sicliness 
and  injury  of  his  horses  complained  of.  The 
verdict  is  not  so  manifestly  against  the 
weight  of  the  evidence  on  this  point  as  to 
Justify  us  in  interfering  with  it,  and  our  con- 
clusion is  that  the  question  of  the  plaintiff's 
contributory  negligence  In  the  premises,  as 
well  as  that  of  the  defendant's  negligence, 
was,  under  the  evidence,  a  question  of  fact, 
for  the  Jury. 

2.  The  second  ground  urged  why  the  de- 
fendant was  entitled  to  a  verdict  is  that  the 
plaintiff  did  not  offer  any  competent  evi- 
dence to  show  that  he  gave  notice  in  writinf 
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of  his  claim  on  acconnt  of  injuries  to  his 
horses  to  the  nearest  station  agent  or  some 
officer  of  the  defendant,  before  the  horses 
were  moved  from  their  place  of  destination, 
and  before  they  were  mingled  with  other 
stock,  as  provided  by  the  shipping  contract. 
The  defendant's  contract  with  the  plaintiff 
was  to  transport  his  horses  to  Minto,  N.  D., 
a  point  several  hundred  miles  beyond  Us  line 
of  railway,  and  there  is  no  claim  made  by 
the  defendant  that  it  there  had,  at  the  plac« 
of  destination  or  delivery,  any  agent  or  offi- 
cer upon  whom  service  of  such  notice  could 
be  made;  hence,  the  provision  of  the  con- 
tract here  in  question  was  unreasonable  and 
void.  In  this  respect  this  case  is  ruled  by 
that  of  Engesether  v.  Hallway  Co.  (Minn.) 
6S  N.  W.  4.    Order  affirmed. 


CRANE,  Pros.  Atty.,  t.  SNOW,  Circuit  Judge. 
(Supreme  Court  of  Michigan.  Jan.  18,  1897.) 
Btatutk—Adsbi)  Provision— Rcfbal  or  Ambiided 
Sbctioit. 
How.  Ann.  St.  g  9161,  providing  for  the 
pnnishment  of  any  persons  who  shall,  with  in- 
tent to  defraud  hj  false  pretenses,  cause  any 
person  to  convey  any  land,  or  obtain  the  signa- 
ture of  any  person  to  any  written  instrument, 
the  mailing  of  which  would  be  forgery,  was  not 
repealed  by  Pub.  Acts  1895,  No.  234,  which  fur- 
ther provided  only  that,  if  the  property  obtain- 
ed be  of  the  value  of  $25  or  less,  the  offender 
shall  be  punished  by  a  fine  not  exceeding  $100, 
or  imprisonment  in  tlie  county  jail  not  exceed- 
ing three  months. 

Mandamus,  on  the  relation  of  Riley  It. 
Crane,  to  compel  Byron  A.  Snow,  Judge  of  the 
circuit  court,  to  set  aside  and  vacate  bis  or- 
der quashing  an  Information  filed  against  Or- 
son D.  Taylor.    Writ  issued. 

Crane  &  Crane,  for  relator.  F.  E.  Emerick. 
and  J.  H.  Davitt,  for  respondent. 

PER  CURIAM.  Orson  D.  Taylor  was  ar" 
rested,  under  section  9161,  How.  Ann.  St., 
charged  with  having  obtained  in  July,  1892, 
$1,140,  by  means  of  false  pretenses;  was  ar- 
rested in  August,  1899,  and  held  for  trial  to 
the  circuit  coinrt  for  Saginaw  county  at  the 
November  term,  1895.  Upon  arraignment, 
he  pleaded  not  guilty.  Subsequently  he  mov- 
ed to  quash  the  Information  upon  the  ground 
that  this  section  of  the  statute  was  repealed 
by  Act  No.  234  of  the  PubUc  Acts  of  ISOTi. 
and  the  motion  was  granted.  Section  91((t 
and  Act  No.  234  are  printed  in  full  In  People 
V.  Kinney  (Mich.)  67  N.  W.  1089.  The  only 
amendment  made  by  Act  No.  234  is  the  pro- 
vision that.  If  the  property  obtained  be  of 
the  value  of  $25  or  less,  the  offender  shall  be 
punished  by  a  fine  not  exceeding  $1(X),  or  im- 
prisonment In  the  county  Jail  not  exceeding 
three  months.  The  court  was  In  error  in 
quashing  the  information.  The  amendment 
did  not  go  to  the  crime  charged  against  the 
prisoner,  or  to  the  punishment  therefor.  Both 
the  crime  and  the  punishment  are  the  same 
In  the  original  and  the  amending  act    The 
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governing  rule  Is,  "If  tlie  amendment  does 
not  change  the  old  law  In  its  subBtantlal  pro- 
visions, It  only  repeals  the  law  where  it  1> 
in  direct  conflict  with  It,  but  not  beyond." 
End.  Interp.  St  {  105.  The  amending  act 
has  no  repealing  clause,  and  repeals  by  Impli- 
cation are  not  favored.  "Where  a  law  Is 
amended  and  re-enacted,  those  parts  of  the 
law  simply  repeated  are  not  repealed  and  re- 
enacted,  but  are  considered  to  have  contin- 
ued in  force  from  the  beginning."  23  Am.  & 
Eng.  Enc.  Law,  285.  The  plain  intent  of  the 
legislature  in  the  amendment  was  to  reduce 
the  penalty  where  the  value  of  the  property 
was  $25  or  under,  and  not  to  affect  any  other 
provision  of  the  section  amended.  The  writ 
of  mandamus  will  issue,  directing  the  court 
to  vacate  the  order  and  proceed  to  the  trial  of 
the  accused. 


STONBY  CREEK  WOOLEN  CO.  et  aU  v. 

SMALLEY  et  ai. 
(Supreme  Court  of  Michigan.    Dec.  24,  1896.) 

JOIHT   TOKT    PbaSOBS— PraCDCLIIXT    REPRKSIItTA- 

Tioyg— Vendok  and  Fl-hchaber. 

1.  A  vendor  who  gives  a  false  receipt,  pur- 
porting to  be  Id  payment  of  half  the  price  of 
land,  to  enable  the  vendee,  through  It,  to  sell 
the  land  for  double  the  actual  price,  is  a  joint 
wrongdoer  with  the  vendee,  and  is  responsible 
for  the  consequences  of,  though  he  receives  no 
benefit  from,  the  fraud. 

2.  An  action  for  deceit  in  a  sale  of  land  as 
to  the  price  paid  for  it  by  the  vendor  will  lie 
where  the  purchaser,  ignorant  of  real-estate 
■values  in  the  locality,  made  inquiries  as  to  the 
■reputation  of  the  vendor,  and,  finding  it  good, 
relied  on  the  false  representation. 

3.  It  is  not  an  accord  and  satisfaction  for  a 
vendee,  after  discovering  that  land  purchased 
'by  him  in  behalf  of  a  corporation  had  been  sold 

through  fraud,  to  pay  the  vendor  the  balance 
due  him  for  salary  from  the  corporation,  and 
then  to  insist  that  he  should  retire  from  the 
corporation,  and  give  up  shares  in  it  which  be 
ibad  received  in  part  payment  for  the  land. 

Appeal  from  circuit  court,  Oakland  county. 
In  chancery;   George  W.  Smith,  Judge. 

Bin  by  the  Stoney  Creelc  Woolen  Company 
and  another  against  Robert  Smalley  and  an- 
other. From  a  decree  for  complainants,  de- 
fendants appeal.    Affirmed. 

The  object  of  the  bill  filed  in  this  cause  la 
■to  set  aside  a  deed  of  certain  real  estate,  con- 
stituting a  mill  property,  executed  by  the  de- 
fendant Smalley  to  the  complainant  corpora- 
tion, to  set  aside  a  mortgage  executed  to 
Smalley  by  the  corporation,  and  to  recover 
moneys  Invested  by  the  complainants  in  per- 
manent Improvements,  on  account  of  fraudu- 
lent representations  alleged  to  have  been 
made  by  the  defendants  to  the  complainant 
HacGurn.  The  case  was  heard  upon  the 
pleadings  and  proofs  taken  In  open  court, 
.«nd  decree  rendered  setting  aside  the  deed 
and  mortgage,  and  that  complainants  recover 
$2,821.89,  the  amount  invested  in  permanent 
improvements.  The  facts  are  not  in  dispute. 
The  property  was  owned  by  defendant  Smal- 
ley, and  was  out  of  repair.    MacOum  was 


possessed  of  some  means,  and  advertised  for 
a  business  opening.  He  received  an  answer 
from  the  defendant  Davis.  Davis  represent- 
ed to  him  that  he  had  acquired  this  property, 
bad  paid  $2,500  in  cash,  and  bad  agreed  to 
pay  $2,500  more.  He  exhibited  a  receipt  to 
Mr.  MacOurn,  signed  by  Smalley,  acknowl- 
edging the  receipt  of  $2,500  upon  the  purchase 
price,  which  receipt  was  signed  by  one  Red- 
fleld  as  a  witness.  Mr.  MacOum  was  a 
stranger  to  Davis  and  to  the  property,  and 
had  had  so  experience  in  the  business  or 
knowledge  of  the  value  of  property  of  that 
character.  He  Inquired  about  the  reputation 
of  Mr.  Davis,  and  found  It  was  good.  Smal- 
ley offered  Davis  the  property  for  $2,500. 
Davis  told  Smalley  that  he  wanted  the  con- 
sideration expressed  as  $5,000,  and  wasted 
a  receipt  from  him  of  a  cash  payment  of  $2,- 
500,  which  Mr.  Smalley  gave.  Davis  paid 
Smalley  nothing.  MacGum  went  to  Stoney 
Creek,  and  looked  over  the  property.  Rely- 
ing upon  the  representations  made  by  Davis, 
and  upon  the  receipt  given  by  Smalley,  Mac- 
Gum  agreed  to  the  purchase  of  the  pr(q>erty 
at  $5,000;  that  a  corporation  should  be  form- 
ed; that  Davis  was  to  take  $2,500  of  the 
stock,  and  MacGum  was  to  contribute  $7,500. 
Improvements  were  to  be  made.  Smaller 
was  to  execute  a  deed  to  the  corporation,  and 
receive  back  a  mortgage  of  $2,500,  the  balance 
of  the  purchase  price.  The  corporation  was 
formed,  and  the  papers  executed.  Davis  con- 
tributed nothing,  and  the  entire  expenditure 
were  made  by  MacOum.  The  business  was 
a  failure.  Upon  ascertaining  the  facts  In  the 
case,  complainants  filed  this  blU. 

Homer  H.  Oolvbi  (Aug.  C  Baldwin,  of 
counsel),  for  appellant  Small^.  James  C. 
Smith,  Jr.,  and  Otto  Klrchner,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  Three 
defenses  are  interposed. 

1.  It  Is  urged  that  Davis  was  not  an  agent 
of  Smalley;  that  the  latter  did  not  authorize 
Davis  to  make  any  representations;  that  be 
was  to  have  no  interest  tn  the  corporation; 
had  no  partnership  relations  wltb  Davis; 
that  he  was  mt  concerned  In  and  received 
no  part  of  the  ptuchase  money  for  which  the 
property  was  to  be  sold,  above  his  original 
price  of  $2,500.  This  defense  cannot  obtahL 
Smalley  gave  Davis  a  false  paper.  He  knew 
if  was  false,  and  that  it  could  not  be  used 
for  any  legitimate  purpose.  He  knew  that  t 
fictitious  consideration  was  stated  in  the  deed. 
He  testified:  "Q.  Did  you  give  Davis  a  re- 
ceipt? A.  He  has  got  a  receipt  for  $2,500. 
I  must  have  given  it.  Q.  Was  that  receipt 
a  lie?  A.  It  appears  It  is.  Q.  Did  jrou  think 
It  was  right  to  give  It  to  blm  when  you  gave 
it  to  him?  A.  I  did  not  think  it  right,  but 
I  did  it."  Mr.  MacGum  testified  that  on  one 
occasion  Smalley  told  him  that  Davis  wanted 
the  receipt  to  show  to  parties  that  be  was 
trying  to  get  Interested  In  forming  a  com- 
pany.   Mr.    Redfield   tesUfled   that   Smaller 
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told  bim  that  the  conaideratlon  wa»  to  be 
stated  at  $5,000,  but  the  mortgage  was  to  be 
given  for  $2,600;  and  Mr.  Redfleld  asked  him 
If  Davis  bad  paid  a  part  of  the  consideration, 
to  which  Smalley  replied,  "That  ig  a  matter 
between  us."  Where  one  deliberately  gives 
another  a  false  'statement  In  writing,  know- 
ing the  purpose  for  which  it  is  to  be  used, 
which  that  other  uses  to  deceive  a  third  par- 
ty, he  Is  a  Joint  wrongdoer,  and  must  be  held 
responsible  for  the  consequences  which  fol- 
low. Smalley  cannot  defend  upon  the  ground 
that  he  received  no  benefit  from  the  fraud. 
Weber  v.  Weber,  47  Mich.  569,  11  N.  W.  389. 

2.  It  is  also  urged  that  an  action  for  de- 
<.-eit  in  the  sale  of  real  estate  does  not  lie  for 
the  fraudulent  misrepresentation  as  to  the 
price  paid.  In  support  of  this,  the  learned 
counsel  cite  Holbrook  v.  Connor,  60  Me.  578; 
Medbuiy  v.  Watson,  6  Mete.  (Mass.)  259; 
Mooney  v.  Miller,  102  Mass.  220.  In  Med- 
bury  V.  Watson  the  question  now  presented 
was  not  in  issue,  and  the  language  of  the 
court  upon  which  the  counsel  rely  was  not 
necessary  to  a  decision  of  the  case.  In  Moon- 
ey V.  Miller  the  representations  relied  upMi 
referred  to  the  quantity  of  wood  and  hay  that 
could  be  cut  from  the  land,  the  possibility  of 
acquiring  adjoining  lands  with  buildings 
tbereon  belonging  to  third  persons,  and  to  the 
number  of  acres  in  the  lot,  the  boundaries  of 
which  were  truly  pointed  out.  It  was  prop- 
erly held  that  the  action  would  not  He.  The 
case  of  Holbrook  v.  Connor  appears  to  sustain 
the  defendants'  contention.  The  court  was 
divided  In  opinion.  The  authorities  are  quite 
fully  referred  to  and  discussed  In  the  ma- 
jority and  minority  opinions.  We  cannot  ac- 
cede to  the  doctrine  of  that  case  as  applied 
to  this.  MacGum  was  a  stranger  to  both  the 
business  and  the  locality,  and  did  not  kbow 
the  value  of  the  property.  Smalley  was  a 
very  old  man,  and  stood  high  in  the  commu- 
nity. Davis'  reputation  was  good.  Both  had 
asserted  in  writing  that  the  price  at  which 
Smalley  agreed  to  sell  to  Davis  was  $5,000, 
of  which  $2,500  had  been  paid.  We  think 
MacGurn  was  entitled  to  rely  upon  these  rep- 
resentations, and  to  recover  upon  proof  of 
their  falsity.  The  rule  of  caveat  emptor  does 
not  apply  to  such  a  case.  Jandorf  v.  Pat- 
terson, 90  Mich.  40,  51  N.  W.  352. 

3.  It  Is  next  urged  that  MacGum  and  Da- 
vis compromised  the  fraud,  and  that  this 
estops  complainant.  The  law  is  well  settled 
that  where  one,  with  full  knowledge  of  the 
situation,  settles  with  one  tort  feasor,  he 
discharges  not  only  him,  but  also  the  others. 
This  is  conceded.  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  428.  But  the  facts  in  this  case  do 
not  bring  the  complainants  within  this  rule. 
Mr.  Davis  was  made  president  of  the  com- 
pany, and  had  much  to  do  with  Its  manage- 
ment. For  reasons  unnecessary  to  mention, 
Mr.  MacGum  became  suspicious  of  Mr.  Da- 
vis, and  about  that  time  he  was  informed 
that  Mr.  Davis  had  not  paid  the  $2,500.  He 
thereupon  went  to  see  Mr.  Smalley,  who  ad- 


mitted that  he  had  received  no  money.  He 
also  said  that  he  had  received  a  letter  from 
Mr.  Davis,  which  he  refused  to  let  Mr.  Mac- 
Gum  see,  and  that  the  only  paper  be  consid- 
ered he  was  bound  under  was  the  mortgage. 
He  then  returned  to  Mr.  Davis,  who  denied 
Mr.  Smalley's  statements,  and  asserted  he 
had  paid  Mr.  Smalley.  Mr.  MacGum,  being 
dissatisfied  with  his  management,  insisted 
that  Davis  should  withdraw  from  the  con- 
cern. Mr.  MacGum  paid  him  $280,  the  bal- 
ance due  him  for  services  rendered  to  the 
company,  and  he  assigned  his  stock  to  a  per^ 
son  In  trust  for  the  cori>oratlon,  and  with- 
drew from  all  connection  with  it.  Neither 
MacGurn  nor  Davis  understood  that  they 
were  settling  the  fraud,  or  that  their  negotia- 
tions had  any  reference  whatever  to  the  tran- 
saction connected  with  the  purchase  of  the 
property.  The  rights  of  neither  Davis  nor 
Smalley  were  affected  by  that  arrangement. 
Davis  had  paid  nothing  for  his  stock.  Mr. 
MacGum  desired  to  rid  the  corporation  of 
any  control  by  Davis,  whom  he  believed  to 
be  dishonest,  and  who  was  financially  Irre- 
sponsible. This  did  not  amount  to  an  accord 
and  satisfaction,  with  full  knowledge  of  the 
facts.  Mining  Co.  v.  Watrous,  9  C.  C.  A. 
415,  61  Fed.  163.  Decree  afilrmed,  with  costs. 
The  other  Justices  concurred. 


CITY  OP  LANSING  v.  BOARD  OP  STATE 

AUDITORS. 
(Supreme  Court  of  Michigan.  Dec.  24,  1896.) 
Statutes— EzpRESsioK  op  Bcbiect  ik  Title. 
Local  Acts  1893,  p.  1270,  Kt.  10,  S  14,  de- 
claring that  the  city  coancii  of  Lansing  shall 
afford  fire  and  police  protection  to  state  proper- 
ty, and  care  for  the  streets,  walks,  and  sewers 
adjacent  to  such  property,  and  that  the  state 
shall  pay  the  city  sach  sum  as  wonld,  in  the 
Judgment  of  the  city  assessor,  be  lawfully  as' 
sessable  for  like  purposes  against  property  gen- 
erally in  said  city,  violates  Const,  art.  4,  (  20, 
in  that  no  such  object  is  expressed  in  its  title, 
"An  act  to  reincorporate  the  city  of  Lansing, 
*  *  *  and  to  repeal  all  acts  and  parts  of 
acts  In  conflict  therewith."  Hooker  and  Mont- 
gomery, JJ.,  dissenting. 

Petition  by  the  city  of  Lansing  for  a  writ 
of  mandamus  to  compel  the  board  of  state 
auditors  to  allow  a  claim.     Writ  denied. 

In  1893  the  legislature  passed  a  local  act 
entitled  "An  act  to  reincorporate  the  city  of 
Lansing,  In  the  county  of  Ingham,  and  to  re- 
peal all  acts  and  parts  of  acts  in  confiict 
therewith."  This  act  will  be  found  In  the 
Local  Acts  of  1893,  extending  from  page 
1230  to  page  1306.  Section  14,  tit  10,  p. 
1270,  reads  as  follows:  "The  council  shall 
afford  all  fire  and  police  protection  to  prop- 
erty owned  by  the  state,  and  bestow  such 
care  and  attention  upon  the  streets,  side- 
walks, cross-walks,  sewers  and  drains  as 
the  council  shall  deem  necessary  to  such 
streets  or  avenues  upon  which  may  be  locat- 
ed any  of  the  state's  buildings,  parks  or 
grounds.    The  state  board  of  auditors  shall 
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allow  the  city  of  Lansing  such  Bum  or  sums 
of  money  aa  would  In  the  Judgment  of  the 
city  assessors  be  lawfully  assessable  for 
Uke  purposes  against  the  property  generally 
In  said  city  of  Lansing.  And  the  auditor 
general  on  the  presentation  of  such  account, 
dnly  signed,  shall  draw  his  order  on  the 
state  treasurer  therefor."  Acting  under  this 
authority,  the  city  assessors  of  Lansing  as- 
sessed the  value  of  the  state  property  in  the 
city  at  $1,300,000,  and  apportioned  to  the 
state  for  police  and  fire  expenses  $2,525.90 
for  1894,  and  fOr  1895  $2,470,  making  a  total 
of  $4,995.90.  The  relator  presented  this 
claim  to  the  respondent,  demanding  its  al- 
lowance. The  respondent  refused  to  allow 
It,  and  the  purpose  of  this  petition  is  to  ob- 
tain the  writ  of  mandamus  to  compel  it. 

Russell  0.  Ostrander,  for  relator.    Fred  A. 
Maynard,  Atty.  Oen.,  for  respondent. 

GRANT,  J.  (after  stating  the  facts).  Four 
objections  are  raised  by  the  attorney  general 
to  this  claim:  (1)  That  this  provlaion  of  the 
city  charter  is  In  violation  of  section  20,  art 
4,  of  the  constitution,  in  that  no  such  object 
is  expressed  in  its  title.  (2)  The  general 
tax  law  of  the  state  was  passed  subsequently 
to  this  charter,  which  act  exempts  all  state 
property  from  taxation,  and  therefore  re- 
pealed this  provision  of  the  charter.  (3)  That 
the  act  incorporating  the  city  of  Lansing 
was  not  constitutionally  enacted,  because  it 
was  not  read  three  times  in  each  house  of 
the  legislature  before  its  final  passage,  as  re- 
quired by  section  19,  art  4,  of  the  constitu- 
tion. (4)  That  the  act  is  an  appropriation  of 
public  money  for  local  purposes,  and  is  there- 
fore  void  under  section  45,  art  4,  of  the  con- 
stitution, in  tliat  two-thirds  of  the  members 
of  each  house  did  not  vote  for  the  bill. 
'  It  has  been  the  policy  of  this  state  from 
the  beginning  to  exempt  its  property  from 
taxation,  local  and  general.  I  am  not  aware 
of  any  act  before  passed  by  the  legislature 
imposing  the  burden  upon  the  state  of  as- 
sisting municipal  corporations  financially  to 
support  their  local  governments.  This  is 
taxation  pure  and  simple,  and  confers  the 
extraordinary  power  upon  the  local  authori- 
ties to  assess  the  state  property  at  any  sum 
they  shall  deem  proper,  and  then  to  appor- 
tion a  certain  part  of  the  city  taxes  to  the 
state.  The  state  has  no  part  or  lot  in  the 
matter.  No  provision  is  made  by  which  any 
state  officer  is  notified,  and  can  appear  to 
contest  the  assessed  value  of  the  state  prop- 
erty or  the  amount  of  the  taxes,  or  to  pro- 
tect the  Interests  of  the  state.  That  such 
power  is  extraordinary  is  a  very  mild  state- 
ment of  the  case.-  It  is  the  sole  instance 
ever  found  upon  the  statute  books  of  Michi- 
gan where  private  or  public  property  was 
assessed,  and  taxation  imposed,  without  giv- 
ing .the  owner  an  opportunity  to  be  heard. 
Suclj  power  is  repugnant  to  every  principle 
c>f  Just  taxation.    The  title  to  the  act  gives 


no  hint  of  an  intention  to  confer  such  pow- 
er. It  is  not  a  common  Incident  to  munici- 
pal corporations.  No  better  case  can  l>e 
found  to  illustrate  the  necessity  and  wisdom 
of  the  constitutional  requirement.  There  i» 
nothing  in  the  title  to  this  act  to  indicate  to 
the  taxpayers  of  this  state  or  to  their  rep- 
resentatives in  the  legislature  that  the  state 
property  is  to  be  taxed,  or  that  its  funds  are 
to  be  appropriated  to  maintain  the  local  gov- 
ernment of  the  city  of  Lansing.  No  one 
would  be  l)old  enough  to  assert  that,  if  such 
appeared  in  the  title,  it  would  not  have  met 
with  opposition.  We  think  this  provision  of 
the  act  is  clearly  unconstitutional,  because 
the  object  is  not  expressed  in  the  title. 
Davies  V.  Board  of  Sup'rs,  88  Mich.  295,  50 
N.  W.  862.  It  Is  unimportant  in  this  view 
of  the  case,  to  discuss  the  other  questions. 
The  writ  is  denied. 

LONG,  0.  J.,  and  MOORE,  J.,  concur. 

HOOKER,  J.  (dissenting).  I  cannot  concur 
with  the  majority  of  the  court  The  legis- 
lature, by  Act  No.  405,  Local  Acts  1883. 
passed  "An  act  to  reincorporate  the  city  of 
Lansing,  In  the  county  of  Ingham,  and  to  re- 
peal all  acts  and  parts  of  acta  in  conflict  here- 
with." Section  14  of  said  act  reads  aa  fol- 
lows: "The  council  shall  afford  all  fire  and 
police  protection  to  property  owned  by  the 
state  and  bestow  such  care  and  attention  upon 
the  streets,  side-walks,  crosa-walka,  aewers 
and  draina  aa  the  council  shall  deem  necea- 
sary  to  such  streets  or  avenues  upon  wiiicb 
may  be  located  any  of  the  state's  buildings, 
parks  or  grounds.  The  state  board  of  audit- 
ors sliall  allow  the  city  of  Lansing  such  sum 
or  sums  of  money  as  would  in  the  Judgment  of 
the -city  assessors  be  lawfully  assessable  for 
like  purposes  against  the  property  generally 
in  said  city  of  Lansing.  And  the  auditor  gen- 
eral on  the  presentation  of  such  account  duly 
signed,  shall  draw  bis  order  on  the  state  treas- 
urer therefor."  This  section,  by  its  terms, 
Impoeea  the  duty  upon  the  city  of  providing 
fire  and  police  protection  for  atate  property, 
and  bestowing  care  upon  the  streets,  aewers. 
and  walks  adjacent  to  auch  property.  It  rec- 
ognizes that  such  service  la  of  benefit  to  the 
entire  state,  aa  it  unquestionably  la,  and  pro- 
videa  for  the  reimbursement  of  the  city  from 
the  atate  treasury.  Municipal  corporations 
are  the  creatures  of  the  state,  dependent  upon 
it  for  existence,  vested  with  certain  privileges, 
and  charged  with  certain  duties  of  govern- 
ment for  the  benefit  of  the  atate  as  well  as 
the  locality.  They  are  agencies  of  govern- 
ment, and  may  be  required  to  do  and  pay  for 
many  things  tvhich  are  of  state  aa  well  as 
local  Interest,  such  as  building  and  repairiui: 
roads,  providing  Jaiis  and  prisons  for  local 
offenders  against  the  laws  of  the  state,  a-s 
well  as  the  ordinances  of  the  city.  How  far 
a  city  may  be  required  to  defray  expenses  for 
the  benefit  of  the  state  may  be  questional>lc. 
as  a  perusal  of  the  following  cases  will  show: 
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State  ▼.  Haben,  22  Wis.  660;  Board  of  Sup'rs 
V.  Welder,  64  111.  42T;  Burr  v.  City  ot  Car- 
bondale,  76  111.  455.  But  where  the  locality 
baa  a  special  interest,  as  well  as  the  general 
interest  in  which  the  state  at  large  shares^ 
«nd  the  subject  is  immediately  related  to  its 
powers  and  privileges,  the  legislature  may, 
at  least,  permit  it  to  assume  obligations  and 
incur  expenses  for  such  objects.  Merrick  t. 
Inhabitants  of  Amherst,  12  Allen,  500;  Marks 
T.  Trustees,  etc.,  37  Ind.  155;  Hasbrouck  v. 
City  of  Milwaukee,  13  Wis.  37;  Gordon  v. 
Comes,  47  N.  y.  608;  People  v.  State  Treas- 
urer, 23  Mich.  499;  Klrby  v.  Shaw,  19  Pa. 
St.  258;  CaUam  t.  Saginaw,  50  Mich.  10,  14 
N.  W.  677.  Without  determining  the  valid- 
ity of  a  compulsory  act  of  this  character, 
when  assailed  by  the  city  upon  which  it  is 
imposed,  we  have  no  doubt  of  the  validity  of 
an  arrangement  by  which  services  may  be 
rendered  by  the  city,  and  paid  for  by  the  state, 
for  thehr  mutual  convenience.  Undoubtedly, 
the  legislature  may  provide  a  fire  apparatus 
and  service,  and  police,  for  its  buildings,  at 
the  expense  of  the  state.  The  city  has  pro- 
vided Itself  with  the  appliances  and  means  of 
furnishing  the  service,  and  the  arrangement 
contemplated  by  section  14  may  be  mutually 
«c<Miomical  and  desirable. 

The  act  is  attacked  by  the  board  of  au- 
'ditors,  who  refuse  to  pay  the  assessment  made 
in  accordance  with  section  14  of  the  charter. 
Several  questions  are  raised  by  this  record: 
<1)  It  is  alleged  that  the  provision  is  one  ap- 
propriating money,  and  was  not  passed  by 
the  requisite  two-thirds  of  the  members  elect; 
<2)  that  It  is  not  within  the  UUe  of  the  act; 
<3)  that  the  general  tax  law  passed  at  the 
snme  session,  18  days  after  the  charter  was 
{Hissed,  repealed  section  14,  inasmuch  as  it 
provided  that  the  state  property  should  not 
be  taxed. 

Section  45,  art.  4,  of  the  constitution,  pro- 
vides: "The  assent  of  two-thirds  of  the  mem- 
Iters  elected  to  each  house  of  the  legislature 
•shall  be  requisite  to  every  bill  appropriating 
the  public  money,  or  property,  for  local  or  pri- 
vate purposes."  It  is  not  applicable  to  this 
'oase,  because.  If  this  section  can  be  said  to  ai>- 
proprlate  money,  it  is  not  for  local  or  private 
purposes,  but  for  the  benefit  of  the  state  at 
large. 

Is  the  provision  within  the  title?  The 
claim  that  it  is  not  seems  to  rest  upon  the 
fact  that  the  section  provides  for  a  charge 
against  the  state.  When  we  consider  that 
the  state  creates  cities  for  its  own  purposes, 
and  charges  them  with  duties,  I  think  there 
is  little  reason  for  saying  that  all  matters 
connected  with  the  afCairs  of  the  state,  which 
may  lawfully  be  confided  to  the  city,  are 
not  covered  by  the  title,  unless  we  are  to 
«ay  that  the  title  must  contain  a  complete 
Index  to  the  provisions  of  the  act.  Innumer- 
able powers  and  privileges  are  given  by  such 
acts.  Boards  and  courts,  commissioners, 
public  officers,  etc.,  are  provided  for  under 
similar  titles,  and  they  are  sustained.    It  is 


not  the  first  time  in  the  history  of  the  state 
that  legislation  of  a  similar  character  has 
been  Indulged  in.  In  the  year  1857,  in  an 
act  entitled  "An  act  to  revise  the  charter 
of  the  city  of  Detroit,"  provision  was  made 
for  the  erection  of  houses  of  correction  by 
said  city,  to  which  offenders  against  the 
laws  of  the  state  might  be  sent  from  the 
various  counties  of  the  state;  and  it  was  pro- 
vided that  "all  expenses  attending  the  con- 
finement of  any  person  sentenced  to  be  com- 
mitted to  any  workhouse  or  house  of  correc- 
tion of  said  city,  for  any  offense  against  the 
general  laws  of  the  state,  now  or  hereafter 
punishable  by  imprisonment  in  the  state 
prison,  sball  be  paid  by  the  state  treasurer 
quarter  yearly,  on  the  certificate  of  the  city 
controller  that  such  expenses  have  been  in- 
curred." Sess.  Laws  1857,  p.  107.  Again, 
under  an  act  entitled  "An  act  to  establish  the 
Detroit  House  of  Correction,  and  authorize 
the  confinement  of  convicted  persons  there- 
in," provisions  were  made  by  which  the 
state  prison  inspectors  might  contract  for 
the  keeping  of  certain  prisoners  in  said  house 
of  correction.  2  How.  Ann.  St  c.  344.  Under 
these  and  similar  acts,  persons  have  been 
confined  in  said  house  of  correction,  at  the 
expense  of  the  state  and  the  several  counties, 
ever  since;  and  we  are  unable  to  learn  that 
the  validity  of  the  acts  has  been  questioned. 
I  think  that  the  point  is  not  well  taken.  People 
V.  Pond,  67  Mich.  98,  34  N.  W.  647;  People 
v.  Gobies,  67  Mich.  476,  35  N.  W.  91;  Har- 
grave  v.  Weber,  68  Mich.  59,  32  N.  W.  921; 
Boyce  v.  Sebring,  66  Mich.  210,  33  N.  W.  815; 
Board  of  Sup'rs  v.  Auditor  General,  65  Mich. 
408,  32  N.  W.  651;  Tice  v.  Bay  City,  78  Mich. 
209,  44  N.  W.  52. 

The  remaining  question  relates  to  the  ef- 
fect of  the  general  tax  law  of  1893.  This 
act  provided  a  general  rule  for  the  assess- 
ment and  collection  of  taxes,  and  in  express 
terms  repealed  the  general  tax  law  of  1891, 
and  "all  other  acts  and  parts  of  acts  in  any 
wise  contravening  any  of  the  provisions  of 
this  act."  Laws  1803,  p.  354.  Under  the 
head  of  "Real  Estate  Exemptions"  it  pro- 
vides that  "all  public  property  belonging  to 
the  United  States,  and  all  public  property 
belonging  to  the  state  of  Michigan,"  etc.  (sec- 
tion 7),  shall  be  exempt  from  taxation.  Was 
section  14  of  the  local  act,  reincorporating 
the  city  of  Lansing,  repealed  by  this  pro- 
vision? If  this  latter  act  is  to  receive  a 
strict  and  literal  construction,  it  repeals  sec- 
tion 14;  but  that  is  not  necessary,  and  both 
laws  may  stand  together,  if  such  shall  be 
shown  to  have  been  the  leg^lslatlve  intent. 
The  rule  that  statutes  are  to  be  interpreted 
in  the  light  of,  and  with  reference  to,  others 
in  pari  materia,  has  additional  weight  when 
applied  to  acts  passed  at  one  and  the  same 
session.  Black  v.  Scott,  2  Brock.  325,  Fed. 
Cas.  No.  1,464;  State  v.  Rackley,  2  Blackf. 
240;  Carver  v.  Smith,  90  Ind.  227;  State  v. 
Dickinson,  20  Miss.  579;  SImpiclns  v.  Ward, 
46  Mich.  559,  8  N.  W,  507;  Joy  v.  Thompson, 
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1  Doug.  373;  WlUard  v.  Longstreet,  2  Doug. 
172;  Malonny  t.  Mahar,  1  Mich.  26;  People 
T.  May,  8  Mich.  598;  Galpln  y.  Abbott,  6 
Mich.  17,  84;  People  t.  McKlnney,  10  Mich. 
54,  84;  People  T.  Judge  of  Saginaw  Circuit 
Court,  26  Mich.  842;  Relthmlller  v.  People, 
44  Mich.  280,  6  N.  W.  667;  TumbuU  v.  Lum- 
ber Co.,  55  Mich.  387,  21  N.  W.  375.  In 
Cain  V.  State,  20  Tex.  355,  It  was  held  that 
the  enacttnent  of  a  Criminal  Code,  repealing 
all  other  laws  as  to  crimes,  should  be  con- 
strued not  to  repeal,  but  to  leare  standing, 
side  by  side  with  it,  a  license  law  with  pen- 
alties passed  at  the  same  session.  See,  also, 
People  V.  Jackson,  30  Cal.  427;  Chandler  v. 
Lee,  1  Idaho,  349;  Nazareth  Literary  &  Ben, 
Inst.  T.  Com.,  14  B.  Men.  266;  State  t. 
Bishop,  41  Mo.  16;  Biggs  v.  Brewer,  64  Ala. 
282.  See,  also.  Smith  v.  People,  47  N.  Y. 
330,  where  It  is  said:  "Words,  absolute  of 
themselves,  and  language  the  most  broad 
and.  comprehensive,  may  be  qualified  and 
restricted  by  reference  to  other  parts  of  the 
same  statute  In  which  they  are  used,  and 
to  the  circumstances  and  facts  existing  at 
the  time,  and  to  which  they  relate  or  are 
applied.  A  literal  Interpretation  of  words 
In  most  common  use,  and  having  a  well-de- 
fined meaning  as  ordinarily  used,  would  not 
unfrequentiy  defeat,  rather  than  accomplish, 
the  intent  of  the  party  using  them."  "A 
clause  in  a  statute  purporting  to  repeal  oth- 
er statutes  is  subject  to  the  same  rules  of 
Interpretation  as  other  enactments,  and  the 
Intent  must  prevail  over  literal  interpreta- 
tion. One  part  of  an  act  of  the  legislature 
may  be  referred  to  In  aid  of  the  interpreta- 
tion of  other  parts  in  the  same  act.  So,  In 
case  of  doubt  or  uncertainty,  acts  in  pari 
materia,  passed  before  or  after,  and  whether 
repealed  or  unrepealed,  may  be  referred  to. 
In  order  to  discern  the  intent  of  the  legisla- 
ture in  the  use  of  particular  terms;  and 
within  the  same  rule,  and  the  reason  of  It, 
contemporaneous  legislation,  although  not 
precisely  in  pari  materia,  may  be  referred  to, 
for  the  same  purpose.  Statutes  in  pari  ma- 
teria relate  to  the  same  subject,  the  same 
person  or  thing,  or  the  same  class  of  persons 
or  things,  and  are  to  be  read  together,  for 
the  reason  that  it  Is  to  be  implied  that  a 
code  of  statutes  relating  to  one  subject  is 
governed  by  the  same  spirit,  and  are  intend- 
ed to  be  harmonious  and  consistent.  They 
are  to  be  taken  together  as  if  they  were  one 
in  law,  as  one  statute."  This  rule  of  con- 
struction is  re-enforced  by  the  rule,  "Gener- 
alia  speciallbus  non  derogant"  The  pre- 
sumption is  that  a  general  later  law  does  not 
abrogate  an  earlier  special  one  by  mere  Im- 
plication. The  general  law  is  usually  pre- 
sumed to  have  only  general  cases  in  view, 
and  not  particular  ones,  which  have  been 
already  provided  for  by  the  special  act.  Hav- 
ing already  given  its  attention  to  the  par- 
ticular subject,  and  provided  for  it,  the  leg- 
islature is  reasonably  presumed  not  to  intend 
to  alter  that  special  legislation  by  a  subse- 


quent general  enactment;  and  the  latter  !» 
read  as  silently  excluding  from  its  operation 
the  cases  which  have  been  provided  for  by 
the  special  one.  Thorpe  v.  Adams,  !■.  R.  ft 
O.  P.  125;  Bex  t.  Champneys,  Id.  384;  Se- 
ward V.  The  Vera  Cruz,  10  App.  Gas.  68; 
New  York,  L.  E.  &  W.  By.  Co.  v.  Board  of 
Sup'rs  of  Delaware  Co.,  67  How.  Prac  B; 
Village  of  Hyde  Park  v.  Oak  woods  Ceme- 
tery Ass'n,  119  lU.  141,  7  N.  B.  627;  State 
T.  Mills,  34  N.  J.  Law,  177;  Brown  v.  Coun- 
ty Com'rs,  21  Pa.  St.  37;  Gnmru  Tp.  t. 
Berks  Co.  Poor  Directors,  112  Pa.  St.  284,  3 
Atl.  578;  Gage  v.  Currier,  4  Pick.  399;  Flta- 
gerald  v.  Champneys,  2  Johns.  &  H.  54; 
Crane  v.  Reeder,  22  Mich.  822,  334,  and  cases 
dted.  This  rule  Is  held  to  have  an  added 
force  when  the  two  acts  were  passed  at  the 
same  session,  In  the  following  cases:  Town 
of  Ottawa  T.  La  Salle  Co.,  12  111.  339;  Mc- 
Farland  v.  Bank,  4  Ark.  410.  It  is  also  said 
that  "the  fact  that  the  general  act  contains 
a  clause  repealing  acts  inconsistent  with  It 
does  not  diminish  the  force  of  this  mle  of 
construction.  State  v.  Township  Committee 
of  Township  of  MulUca  (N.  J.  Sup.)  4  AtL 
427.  In  view  of  these  authorities,  I  am  of 
the  opinion  tliat  the  two  acts  may  be  reason- 
ably said  to  have  been  Intended  to  stand 
together,  and  that  the  writ  should  issue  as 
prayed. 

MONTGOMERY,  J.,  concurred  with  HOOK- 
ER, J. 


DETROIT   MOTOR   CO.   v.    THIRD    NAT. 

BANK  et  aL 
(Supreme  Oart  of  Michigan.     Jan.  B,  1897.> 

COLLATERAIJI   PLEnOED    TO    BaNK — MlSAPPROFRIA- 

TIOS— EqUITT    JnRISDlCTIOS — Adequats  Rbw- 

BDT  AT  Law— Waiver  op  Objectioit. 

1.  Under  an  agreement  with  the  cashier  of  de- 
fendant bank,  complainant  company  mortgaged 
its  property  to  secure  bonds,  wlUch  were  left  in 
the  mortgagee's  possession,  to  be  delivered  to, 
the  cashier  for  sale,  on  his  demand,  the  pro- 
ceeds to  be  credited  on  complainaot^a  debt  to 
the  bank.  In  the  cishier's  absence,  complainant 
was  notified  that  certain  notes  given  to  the  bank 
were  due,  and  the  assiatant  cashier,  under  in- 
structions from  the  directors,  agreed  to  extend 
credit  till  the  cashier  should  return,  on  condition 
that  the  unsold  bonds  should  be  held  by  the 
bank  as  collateral,  and  complainant  thereupon 
gave  a  note  reciting  that  it  was  secured  by  said 
bonds.  The  cashier,  on  his  return,  surrendered 
this  note  to  complainant,  taking  renewal  notes, 
with  the  agreement  that  the  bonds  should  be 
security  for  all  complainant's  indebtedness  to 
the  bank;  and,  after  obtaining  the  bonds  from 
the  mortgagee,  the  cashier  pledged  them  to  the 
bank  as  collateral  security  for  his  own  debt. 
Held,  that  the  bank  could  not  apply  the  bonds 
on  the  cashier's  indebtedness,  bnt  should  hold 
them  as  collateral  security  for  complainant's 
debt 

2.  Equity  has  Jurisdiction  to  compel  such 
restoration  or  the  payment  of  the  value  of  the 
bonds. 

3.  On  a  bill  against  an  insolvent  bank,  with 
which  complainant  had  deposited,  as  collateral 
for  a  debt,  certain  bonds  which  defendant's 
cashier  had  appropriated,  and  wrongfuHy  pledg- 
ed to  the  bank  as  his  own,  to  compel  defeoa- 
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ant  to  restore  the  same,  snbject  to  ita  lien  there- 
on, defendant,  by  going  to  trial  on  its  claim  of 
title,  waived  the  objection  that  complainant'ii 
remedy  was  at  law,  or  that  complainant  should 
have  filed  a  bill  to  redeem,  aTerring  willingneM 
to  pay  its  debt  to  defendant. 

Blrror  to  circuit  conrt,  Wayne  county,  In 
cbancery;   William  L.  Carpenter,  Judge. 

Bill  by  the  Detroit  Motor  Company  against 
the  Third  National  Bank  and  another  to 
compel  defendants  to  account  for  and  to 
restore  certain  bonds.  From  a  decree  dis- 
missing the  bill,  complainant  brings  error. 
Reversed. 

George  W.  Radford  and  Walker  &  Spald- 
ing, for  appellant  De  Forest  Paine,  for  ap- 
pellees. 

HOOKER,  J.  The  complainant,  a  corpo- 
ration doing  a  manufacturing  business  at 
Detroit,  was  largely  Indebted  to  the  Third 
National  Bank  of  that  city  and  others,  and 
the  following  scheme  was  hit  upon,  in  a  con- 
sultation between  complainant's  officers  and 
Frederick  Marvin,  the  cashier  of  the  bank, 
to  afford  It  relief:  It  was  proposed  that  the 
complainant  should  mortgage  its  plant  to 
the  Union  Trust  Company,  to  secure  an  is- 
sue of  100  bonds  of  $1,000  each,  said  bonds 
to  be  guarantied  by  several  of  complain- 
ant's stockholders,  who  were  already  upon 
Its  outstanding  paper.  Said  bonds,  when 
issued,  were  to  be  left  to  the  custody  of 
the  Union  Trust  Company,  and  were  to  be 
delivered  by  it  to  Frederick  Marvin,  cashier 
of  said  bank,  for  sale,  upon  his  demand; 
and,  as  fast  as  sold,  Marvin  was  to  give  the 
complainant  credit  for  the  proceeds,  upon  its 
account  in  said  bank.  In  pursuance  of  this 
arrangement,  the  mortgage  and  bonds  were 
made  and  deposited;  and  a  written  order 
upon  the  trust  company  for  the  delivery  of 
such  bonds  to  Marvin,  cashier,  was  given  by 
complainant,  and  75  of  the  bonds  were  taken 
by  Marvin,  and  disposed  of,  and  credit  given 
to  complainant  upon  Its  bank  account.  Sub- 
sequently, Marvin  obtained  the  remaining  25 
bonds,  numbered,  consecutively,  from  76  to 
100,  Inclusive;  and  it  is  in  regard  to  these 
bonds  that  this  controversy  arises.  The  cir- 
cumstances under  which  these  bonds  were 
taken  by  Marvin  appear  to  na  to  be  as  fol- 
lows: On  September  7,  1802,  the  complain- 
ant received  notice  that  certain  paper,  which 
it  had  given  to  the  Third  National  Bank, 
was  due,  some  of  it  in  the  hands  of  the  Pen- 
insular Savings  Bank,  and  possibly  some  in 
tbe  State  Savings  Bank.  This  paper  was 
guarantied  by  the  Third  National  Bank,  and 
complainant  was  notified  from  said  bank 
that  the  paper  was  due.  An  officer  of  the 
complainant  called  at  the  Third  National 
Bank  to  arrange  the  matter;  and,  in  Mr. 
Marvin's  absence,  the  assistant  cashier,  act- 
ing under  the  direction  of  the  board  of  di- 
rectors, agreed  to  extend  credit  until  Mr. 
Marvin  should  return,  when  the  matter  could 
be  adjusted  with  him,  upon  condition  that 


the  remaining  25  bonds  should  be  held  by 
the  bank  as  collateral  to  secure  the  bank. 
This  was  upon  an  offer  by  the  complainant 
to  so  arrange  the  matter,  and  after  the  as- 
sistant cashier  had  ascertained  and  Informed 
his  directors  that  the  bonds  were  in  the 
hands  of  the  Union  Trust  Company,  subject 
to  the  order  of  Mr.  Marvin,  cashier.  The  fol- 
lowing Is  a  copy  of  a  note  given  upon  that 
occasion:  "$20,361.67.  Detroit,  Mich.,  Sept. 
7,  1802.  On  demand  after  date  the  Detroit 
Motor  Co.  promise  to  pay  F.  Marvin,  cashier, 
or  order,  at  the  Third  National  Bank,  twen- 
ty thousand  three  hundred  and  slzty-one 
*'/ioo  dollars,  with  Interest  at  the  rate  of 
seven  per  cent,  per  annum,  value  received; 
having  deposited  or  pledged  with  him  as  col- 
lateral security,  with  authority  to  sell  the 
same  at  public  or  private  sale,  or  otherwise, 
at  his  option,  on  the  nonperformance  of  this 
promise,  and  without  notice,  twenty-five 
thousand  dollars  of  the  unsold  bonds  of  the 
Detroit  Motor  Co.,  in  the  hands  of  the  Union 
Trust  Co.  of  Detroit,  Michigan.  Detroit  Mo- 
tor Co.,  by  F.  A.  Blades,  Sect."  Indorsed 
on  back:  "D.  B.  No.  377.  This  note  Is  given 
for  two  notes  falling  due  Sept.  7,  1892;  one 
for  $15,271.25,  at  tbe  Preston  National  Bank; 
one  falling  due  Sept.  7,  1882,  at  the  Third 
National  Bonk,  for  $5,090.42.  Said  notes  to 
be  arranged  for  on  Mr.  F.  Marvin's  return  to 
city.  Detroit,  Sept  7, 1802.  By  F.  A.  Blades. 
Sect  F.  A  Blades."  A  few  days  later, 
Mr.  Marvin  returned;  and  on  September  10, 
1892,  he  surrendered  this  note,  at  the  same 
time  taking  renewal  notes  for  those  for 
which  it  had  been  given,  and  obtaining  the 
consent  of  the  complainant  that  the  bank 
should  hold  the  25  bonds  as  collateral  se- 
curity for  all  debts  of  the  complainant  to 
the  bank.  Soon  after,  Mr.  Marvin  procured 
the  bonds,  and  deposited  them  in  tbe  vaults 
of  the  bank,  with  its  other  collateral  It  is 
contended  Miat  this  Is  not  shown  by  the  evi- 
dence, especially  as  to  10  of  said  bonds;  but 
in  our  opinion.  It  may  be  properly  Inferred 
from  the  testimony  given.  In  October,  1802.. 
Marvin  executed  his  note  for  $10,000,  payar 
ble  to  himself,  as  cashier,  and  put  the 
amount  to  his  credit  in  the  bank,  without 
the  knowledge  of  the  directors,  and  without 
making  an  entry  upon  the  offering  book,  as 
was  the  custom.  Said  note  stated  that  he 
had  deposited  or  pledged,  as  security,  $10.- 
000  of  tbe  first  mortgage  bonds  of  the  com- 
plainant A  second  note  for  $5,000  was 
made  May  2,  1893.  This  stated  that  he  had 
"deposited  or  pledged  Detroit  Motor  bonds," 
without  stating  the  amount.  In  neither  case 
were  the  bonds  designated  by  number  or  oth- 
erwise, and  they  do  not  appear  to  have  been 
attached  to  or  accompanied  the  notes.  Soon 
after  the  date  of  the  second  note,  Mr.  Mar- 
vin's conduct  was  investigated,  and  his  res- 
ignation was  tendered,  but  not  accepted  for 
some  months.  It  being  deemed  inexpedient  to 
do  so  at  the  time.  He  was,  however,  dis- 
missed In  September,  1883.    At  this  Ume  tbe 
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20  bonds  identified  by  the  testimony  were 
found  among  the  securities  of  the  bank 
which  were  held  as  collateral.  There  was 
nothing  to  show  that  they  were  not  held  as 
collateral  to  the  complainant's  paper,  or  to 
<\-bom  they  belonged.  Mr.  Marvin  is  said  to 
have  pointed  out  these  particular  20  bonds 
as  collateral  to  his  paper,  and  claimed  that 
he  owned  them.  Noble,  who  succeeded  Mar- 
vin as  cashier,  testified  that  they  could  not 
tell  who  owned  these  bonds,  "except  that 
they  were  the  only  bonds  In  their  possession 
pletlged  as  collateral  to  a  certain  note,  and 
if  they  were  In  their  collateral  file,  and  had 
been  stated  to  be  the  pf&perty  of  the  person 
who  pledges  them."  He  also  testified  that 
these  20  bonds,  which  he  says  were  collat- 
eral to  the  Marvin  notes  (which  does  not 
appear  from  the  notes,  however),  were  trans- 
ferred to  what  he  calls  the  regular  collateral 
account,  in  the  absence  of  Marvin.  Hudson, 
a  director  of  the  bank,  testifies  that  he  learn- 
ed that  the  bank  had  $20,000  of  bonds  col- 
lateral to  Marvin's  notes,  and,  with  Marvin's 
consent,  they  took  them  away  from  the 
notes, '  leaving  the  notes  without  collateral, 
and  gave  him  credit  for  $15,000,  on  his  over- 
draft, and  charged  them  to  the  bond  and 
mortgage  account.  The  bank  was  subse- 
quently closed,  and  went  into  the  hands  of 
11  receiver,  and  this  bill  Is  filed  to  compel  the 
defendant  to  account  for  and  restore  the  25 
bonds  to  the  complainant,  subject  to  the 
right  of  the  bank  to  hold  them  as  collateral 
security  for  the  Indebtedness  of  the  com- 
plainant Counsel  for  the  receiver  contend: 
<1>  That  Marvin,  and  not  the  bank,  was 
complainant's  agent  for  the  sale  of  the 
bonds,  and  that  it  is  In  no  way  responsible 
for  his  appropriation  of  the  bonds.  (2)  That 
the  bonds  were  not,  in  fact,  pledged  to  the 
bank,  because  not  delivered  to  the  cashier  at 
the  bank;  and  that,  legally,  they  cannot  be 
said  to  have  come  to  its  possession.  (3) 
That,  in  appropriating  these  bonds  to  his 
own  use,  Marvin  was  not  acting  within  the 
scope  of  his  authority  as  cashier;  and  that 
-the  bank  is  not  liable  for  his  acts.  (4)  That 
complainant  has  a  complete  remedy  at  law. 

We  are  satisfied  from  the  evidence  that 
the  scheme  of  Issuing  these  bonds  was  the 
result  of  the  pressure  brought  by  the  bank, 
to  Induce  payment  of  the  complainant's  pa- 
per held  by  the  bank;  but  whether  this  were 
«o  or  not,  and  whether,  if  it  were,  we  would 
be  Justified  In  holding  that  the  bank  under- 
took the  sale  of  bonds,  and  that  it  was  with- 
in its  powers,  we  are  convinced  that  after- 
wards. In  an  attempt  to  secure  itself  upon  its 
claims  against  the  complainant,  Mr.  Marvin, 
its  cashier,  demanded  and  received  the 
bonds  in  controversy,  and  brought  them  into 
the  bank,  and  deposited  them  with  other 
collateral  security  of  the  banli.  It  is  there- 
fore unnecessary  to  discuss  or  pass  upon 
several  of  the  questions  raised. 

We  think  that  the  bank  is  in  no  situation 
to  take  these  securities  upon  Marvin's  in- 


debtedness, and  that  It  holds  them  as  secur- 
ity for  the  Indebtedness  of  complainant,  and 
the  receiver  should  so  apply  them.  As  to  15 
of  these  bonds,  there  is  no  dispute  over  their 
whereabouts,  as  they  are  shown  to  be  In  the 
possession  of  the  bank  which  claims  title  to 
them.  Counsel  ask  what  was  done  with  the 
other  10,  and  say  that  It  does  not  appear. 
Our  opinion  Is  that  it  satisfactorily  appears 
that  all  of  the  bonds  were  taken  to  the  bank 
under  circumstances  that  Justify  the  conclu- 
sion that  they  came  into  the  possesalon  of 
the  bank.  Beyond  this,  we  agree  with  de- 
fendants' counsel  that  "it  does  not  appear 
what  became  of  them";  and  we  need  not 
conjecture,  but  may  assume  that  they  are  in 
the  possession  of  the  defendants,  or  have 
been  disposed  of  for  their  benefit 

It  is  urged  that  the  complainant's  remedy 
is  at  law,  or,  at  all  events,  that  it  should  file 
a  bill  to  redeem,  averring  a  willlngnesa  to 
pay  the  debt  This  does  not  appear  to  have 
been  a  mooted  question  below.  Counsel  did 
not  see  fit  to  raise  it  by  demurrer,  as  he 
might  have  done,  but  chose  to  go  to  hearing, 
upon  his  claim  of  title  to  the  bonds.  Under 
the  circumstances,  especially  In  view  of  the 
alleged  insolvency  of  the  bank,  we  think  this 
technical  defense  should  not  be  permitted  to 
prevail.  Equity  has  jurisdiction  to  compel  a 
replacement  of  stock  held  as  collateral  se- 
curity, lost  through  gross  negligence,  or  care- 
lessness of  or  misapplication  by  the  pledgee, 
or  payment  of  Its  value.  Colebrooke,  Ooliat 
Sec.  {  340.  We  are  of  the  opinion  that  the 
complainant  should  be  decreed  to  be  the 
owner  of  said  25  bonds,  subject  to  the  lien 
of  said  bank,  and  that  defendants  restore 
the  same  to  the  complainant  upon  tender  of 
payment  of  their  indebtedness,  or  account 
for  them  upon  said  indebtedness  at  their  par 
value.  It  Is  decreed  accordingly,  complain- 
ant to  recover  costs  of  both  courts.  The  oth- 
er Justices  concurred. 


DICKINSON  T.  CITY  OP  DBTBOIT  et  al. 

(Supreme  Court  of  Michigan.     Jan.  6,  1897.) 

Municipal    Corporations  —  What  Cosstitdtes 
Ubpaviso  or  Street. 

Under  the  charter  of  tlie  city  of  Detroit 
(Local  Acts  1887,  p.  874,  {  35),  providing  that 
the  expense  of  paving  a  street  may  be  assessed 
on  adjoiniue  property,  but  that  the  cost  of  re- 
paving  shall  be  paid  by  the  city  oat  of  a  re- 
paving  fund,  the  removal  of  the  pavement,  40 
feet  in  width,  through  the  center  of  a  street  200 
feet  wide,  and  the  paving  of  a  roadway  ^  feet 
wide  along  each  side  of  the  street  instead,  con- 
stitutes a  repa  vement  of  the  street,  the  cost  of 
which  cannot  be  charged  on  abutting  property. 

Appeal  from  circuit  court  Wayne  county, 
in  chancery;    William  L.  Carpenter,  Judge. 

Bill  by  Horace  H.  Dickinson  against  the 
city  of  Detroit  and  Albert  Stoll,  receiver  of 
taxes,  to  restrain  the  cidlection  of  an  assess- 
ment for  paving  a  street  Decree  for  com- 
plainant and  defendants  appeal.     AfflrmeO. 
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Charles  Flowem  (Charles  D.  Joslyn,  of  conn- 
sel),  for  appellants.  Wells,  Angell,  Boynton 
A  McMillan  (F.  A.  Balcer,  of  counsel),  tor  ap- 
pellee. 

HOOKER,  J.  Washington  avenue  Is  a  street 
In  the  city  of  Detroit,  and  Is  200  feet  wide 
between  lot  lines.  Many  years  ago,  under  an 
ordinance  passed  in  the  year  1860,  this  street 
was  pared  with  block  stone,  such  pavement 
being  laid  to  the  width  of  40  feet  through  the 
middle  of  the  street.  In  the  year  1S95  the 
common  council  caused  the  stone  pavement  to 
be  taken  up,  and  a  strip  of  ground  100  feet 
wide  through  the  middle  of  the  Rtreet  wan  ap- 
propriated to  the  purpose  of  a  street  park,  on 
oach  side  of  which  a  driveway  25  feet  wide  was 
made  of  asphalt.  This  Improvement  was  as- 
sessed as  a  paving  improvement  upon  the  ad- 
joining premises,  and  complainant  flies  the 
bill  in  this  case  to  restrain  collection.  The 
charter  (section  35)  provides:  "The  cost  and 
expense  of  such  improvement,  except  so  much 
thereof  as  shall  be  for  the  work  within  the 
lines  of  Intersection  of  cross  streets  and  al- 
leys, tor  the  cross  walks  at  such  Intersec- 
tions, and  for  repaving  streets,  avenues  and 
highways,  shall  be  assessed  ratably,  accord- 
ing to  their  extent  of  front,  on  the  lots,  parts 
of  lots,  or  parcels  of  peal  estate  directly  front- 
ing on  and  within  the  local  assessment  dis- 
trict. The  cost  of  all  repaving  of  streets,  av- 
enues and  highways  of  the  city  shall  be  paid 
out  of  the  repaving  fund."  The  case  turns 
opon  the  question  whether  or  not  this  was  a 
repavement,  within  the  meaning  of  the  char- 
ter; counsel  for  the  complainant  claiming 
that  it  is,  while  counsel  for  the  city  urge  that 
it  is  not,  because  it  does  not  cover  the  ground 
theretofM-e  paved,  and  that,  Inasmuch  as  the 
city  might,  in  the  first  Instance,  have  paved 
the  entire  width  of  the  street  at  the  expense 
of  adjoining  proprietors.  It  was  proper  to 
charge  the  expense  of  the  first  pavement  built 
upon  a  given  portion  of  the  street  to  adjoining 
proprietors. 

Whether  this  action  of  the  counsel  grew  oat 
of  a  desire  to  beautify  Washington  avenue, 
by  changing  the  location  of  the  roadway  and 
parks,  or  from  a  necessity  for  a  new  pave- 
ment arising  from  the  wear  upon  the  first 
pavement,  we  are  not  Informed.  The  fact 
remains  that  there  is  nothing  to  show  that  a 
pavement  40  feet  wide  was  not  adequate  to 
the  wants  of  the  trafiSc  upon  the  street.  Had 
the  new  pavement  been  laid  in  the  place  of 
the  oiA,  and  no  wider,  there  could  be  no  dis- 
pute as  to  its  character.  It  would  have  been 
a  repavement,  and  must  have  been  paid  for 
by  the  city;  and  the  mere  fact  that  the  loca- 
tion was  changed,  thereby  giving  opportunity 
for  beautifying  the  street,  does  not  alter  the 
nature  of  the  paving,  any  more  than  it  would 
had  it  been  done  for  the  avowed  object  of 
evading  the  repavement  clause  In  the  charter. 
We  are  cited  to  two  cases  upon  which  the  de- 
fendant relies  in  asking  that  the  adjoining 
proprietors  be  required  to  pay  for  this  work. 


One  is  Slocum  v.  City  of  Phfladelphia,  11 
Wkly.  Notes  Gaa.  167,  where  a  market  was 
removed  from  the  middle  of  a  paved  street, 
and  the  place  formerly  occupied  by  the  mar- 
ket was  paved.  The  other  case  was  Alcorn 
V.  Philadelphia,  112  Pa.  St.  409,  4  Atl.  185, 
where  a  strip  eight  feet  wide,  left  In  the  cen- 
ter of  a  street  for  shrubbery  and  trees  when 
the  street  was  paved,  was  afterwards  paved 
under  a  resolution  changing  the  pian.  In  each 
of  these  instances  the  work  was  held  not  to 
be  repaving,  and  it  was  assessed  upon  adjoin- 
ing proprietors.  These  were  not  cases  where 
existing  pavements,  approximating  the  new 
in  width,  were  torn  up  and  destroyed,  but 
were  more  In  the  nature  of  additional  pave- 
ment. We  do  not  expreaa  an  opinion  upon  a 
question  of  that  kind,  as  it  is  not  involved. 
But  we  are  of  the  opinion  that  the  facts  of 
this  case  show  that  this  improvement  was  a 
repavement,  and  could  not  be  lawfully  assess- 
ed upon  premises  adjoining.  Counsel  cite 
the  following  cases  which  seem  to  support  this 
view:  In  re  Garvey,  77  N.  Y.  623;  In  re 
Smith,  90  N.  T.  424,  2  N.  B.  52;  Williams- 
port  City  v.  Beck,  128  Pa.  St.  147, 18  AU.  329; 
Leake  v.  Philadelphia,  171  Pa.  St.  125,  32  Atl. 
1110;  Philadelphia  v.  Eddleman.  169  Pa.  St. 
452,  32  Atl.  639.  The  decree  of  the  drcnlt 
court  is  affirmed.  The  other  Justices  con- 
curred. ____ 

RANDALL  v.  DUDLEY. 

(Supreme  Court  of  Michigan.     Jan.  S,  1897.) 

CoRPonATios— Sols  Stockholdsk— Rioht  to- Sob 
TN  His  Own  Name. 

The  mere  fact  that  one  has  become  the  sole 
owner  of  the  stock  of  a  private  corporation  does 
not  entitle  him  to  sue  in  his  own  name  on  an 
account  stated.  He  must  aver  and  prove  his 
succession  to  the  interests  of  the  corporation. 

Error  to  circuit  court,  Saginaw  county; 
Eugene  Wllber,  Judge. 

Action  by  Robert  M.  Randall  against  Fred 
A.  Dudley,  on  an  alleged  account  stated. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Reversed. 

John  F.  O'Keefe,  for  appellant  Elanchett 
&  Hanchett,  for  appellee. 

MONTGOMERY,  J.  The  Cross  Lumber 
Company  was  a  corporation  organized  under 
the  laws  of  this  state.  In  May,  1892,  an 
agreement  was  made  between  the  Cross 
Lumtier  Company  and  defendant,  by  the 
terms  of  which  the  Cross  Lumber  Com- 
pany was  to  furnish  the  capital  to  be  used 
in  the  business  of  buying  and  selling 
shingles,  etc.,  and  defendant  Dudley  was  to 
manage  the  affairs  of  the  concern,  and  the 
profits  and  losses  were  to  be  equally  divided. 
The  business  was  conducted  under  the  name 
of  F.  A.  Dudley  &  Co.,  and  was  continued 
until  the  spring  of  1894,  when  F.  A.  Dudley 
&  Co.  stopped  doing  business,  closed  out  the 
stock  on  band,  and  collected  In  the  accounts 
as  fast  as  collections  could  be  made.    The 
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books  of  account  were  kept  by  defendant, 
Dudley,  and,  after  the  company  had  ceased 
active  oi>eratloii8,  defendant  furnished  the 
Cross  Lumber  Company  with  a  statement 
from  the  books,  showing  the  condition  of 
the  business.  PlalntifT,  claiming  to  have 
succeeded  to  the  rights  of  the  Cross  Lum- 
ber Company,  brings  this  action,  alleging  an 
account  stated,  and  was  permitted  to  recover 
In  the  court  below. 

Numerous  errors  are  assigned,  but  we 
think  the  case  must  turn  upon  the  question 
of  the  right  of  the  plaintiff  to  maintain  the 
action  in  his  own  name.  On  the  trial  it  was 
objected  that  the  plaintiff  could  not  recover, 
for  the  reason  that  no  sale  or  assignment 
of  the  Cross  Lumber  Company's  claim  to 
plalntier  was  alleged  in  the  declaration. 
Plaintiff  seeks  to  avoid  the  force  of  this 
objection  by  claiming  that  plaintiff  had  suc- 
ceeded to  the  rights  of  the  Cross  Lumber 
Company,  and  that  the  account  stated  was 
with  the  plaintiff.  The  circuit  Judge  treated 
this  fact  as  conclusively  shown  by  the  testi- 
mony, but  we  think  that  In  doing  so  the 
court  erred.  Plaintiff  states,  in  bis  testi- 
mony, that  after  the  company  ceased  opera- 
tions, defendant  furnished  the  Cross  Lum- 
ber Company  with  a  statement  from  the 
books,  showing  the  condition  of  the  business. 
The  statement  sent  was  a  trial  balance, 
which  did  not  purport  to  be  a  statement  of 
account  between  plaintiff  and  defendant, 
but  in  which  appeared  a  debit  of  the  Cross 
Lumber  Company,  and  also  a  debit  of  de- 
fendant, to  F.  A.  Dudley  &  Co.,  and  various 
other  small  Items  of  account  against  dif- 
ferent parties. 

Plaintiff's  testimony  as  to  his  succession 
to  the  business  of  the  Gross  Lumber  Com- 
pany is  as  follows:  "Q.  What  became  of 
the  Cross  Lumber  Company?  A.  I  pur- 
chased the  stock  of  the  stockholders,  and 
closed  the  business  up  myself.  The  business 
of  P.  A.  Dudley  and  the  Cross  Lumber  Com- 
pany was  carried  on  under  the  firm  name  of 
F.  A.  Dudley  &  Co.  Q.  State  whether  or  not 
the  business  of  F.  A.  Dudley  &  Co.  was 
transferred  to  you,  together  with  the  other 
property  of  the  Cross  Lumber  Company.  A. 
Yes;  an  account  against  them  on  our  books 
was.  Q.  State  whether  there  was  any  writ- 
ten instrument  showing  such  transfer  of 
the  property  generally.  A.  No;  transfer  of 
stock,— the  only  written  transfer  there  was. 
Q.  You  simply  took  the  property  or  busi- 
ness yourself  afterwards?  A.  Yes."  And 
on  cross-examination  he  further  testified  up- 
on the  subject  as  follows:  "Q.  Now,  you 
say  that,  when  the  Gross  Lumt>er  Company 
went  out  of  business,  in  1893  or  1894,  this 
claim,  together  with  other  claims,  you  pur- 
chased for  yourself?  A.  Yes,  sir;  that  came 
into  my  hands  from  the  purchase  of  the 
stock,— owning  the  stock  entirely.  Q.  Let 
me  understand  you.  You  say  that  this  cor- 
poration went  out  of  existence  in  1894,  or 
the  latter  part  of  1893.    What  do  you  mean 


by  that?  A.  Why,  according  to  the  law  un- 
der which  we  were  organized,  we  were 
obliged  to  report  to  the  secretary  of  state 
when  the  business  was  closed,  and  we  did 
at  that  time,  or  I  did  it,  really.  Q.  Was  that 
the  time  the  corporation  went  out  of  exist- 
ence? A.  Yes,  sir.  Q.  Closed  up  its  busi- 
ness? A.  As  near  as  I  could;  yes.  Q.  And 
you  succeeded  to  this  claim  by  purctaaae  of 
the  stock  from  the  corporation?  A.  Yes. 
sir." 

We  think  the  evidence  did  not  conclusively 
show  that  defendant  had  made  a  promise 
to  the  plaintiff,  understanding  that  be  had 
succeeded  to  all  the  interests  of  tbe  Gross 
Lumber  Company.  At  most,  this  was  a  ques- 
tion for  the  Jury.  This  being  so,  tbe  succes- 
sion of  tbe  plaintiff  to  the  Cross  Lumber 
Company  should  have  been  averred  in  the 
declaration.  But,  even  it  averred,  it  was  not 
sliown,  as  the  extent  to  which  the  proof 
went  was  tliat  the  plaintiff  had  become  the 
sole  owner  of  the  stock  of  the  corporation. 
This  did  not  entitle  him  to  sue  in  bis  own 
name.  Button  v.  Hoffman  (Wis.)  20  N.  W. 
667.  The  Judgment  will  be  reversed,  and  a 
new  trial  ordered.  The  other  Justioes  een- 
curred. 


THOMPSON  et  al.  v.  TUCKBR-OSBORN. 

(Supreme  Court  of  Michigan.     Jan.  B,   1897.) 

Specific  Pshfokuxnce— Contuaots  Esforcbable 

— Antenuptial  Aoksbmbst— Perporh- 

ance  by    husban'd. 

1.  EiQUity  has  jurisdiction  to  specifically  en- 
force an  antennptial  contract. 

2.  An  antennptial  contract  with  a  woman 
without  means,  who  had  been  the  man's  honae- 
keeper,  provided  for  her  support  from  his  es- 
tate, by  providing  a  home  and  such  amoont 
monthly,  quarterly,  or  yearly  as  would  "eo- 
able  her  to  live  in  comfort,  and  equal  to  socb 
as  she  has  heretofore  enjoyed,  and,  in  case  of 
sickness,  such  added  amount  as  may  be  neces- 
sary for  care,  medical  attendance,  and  other 
necessary  expenditures,"  and  at  her  death  the 
expenses  of  the  funeral  and  rites  of  bnrial. 
Held  not  so  uncertain  and  indefinite  that  it 
could  not  be  specifically  enforced. 

3.  The  husband  devised  to  his  wife,  during 
her  life  and  widowhood,  what  was  left  of  the 
home  farm  after  taking  off  the  part  devised  ta 
a  nephew,  with  the  right  to  firewood  from  the 
part  left  to  him.  He  also  gave  her  abaolntely 
the  household  goods,  two  horses,  etc.,  and  placed 
$5,000  in  trust  in  his  executors'  hands  for  her 
use,  according  to  their  discretion,  and  as  her 
necessities  demanded.  Beld,  that  snch  will  was 
performance  by  testator  of  the  antennptial  con- 
tract. 

Appeal  from  circuit  court,  Lenawee  county. 
In  chancery;   Victor  EL  Lane,  Judge. 

Bill  by  Gamaliel  I.  Thompson,  executor  of 
the  estate  of  John  M.  Osbom,  deceased,  and 
others,  against  Sarah  A.  Tucker-Osbom,  tor 
specific  performance  of  an  antenuptial  con- 
tract between  defendant  and  deceased.  From 
a  decree  dismissing  the  bill,  complainants  ap- 
peal.    Reversed. 

Fdlows  &  Chandler  and  Watts.  Bean  ft 
Smith,  for  appellants.^^^.(Aj(Lyon  and  U,  B. 
Pierson,  for  appellee. 
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LONG,  C.  J.  On  October  3,  1891,  John  M. 
Osbom  married  the  defendant.  Mr.  Osbom 
'was  at  tbis  time  upwards  of  the  age  of  70 
years.  He  had  been  married  twice  before; 
had  retired  from  the  banking  business  some 
years  before;  was  suffering  from  a  lingering 
disease.  He  had,  some  time  before  this,  sub- 
mitted to  an  operation,  by  which  a  part  of  one 
of  his  feet  had  been  removed.  It  was  well 
known  by  his  friends  and  those  associated 
with  him  that  It  was  a  disease  which  must 
prove  fatal  in  the  near  future,  and  was  known 
as  "senile  gangrene."  The  defendant  had 
been  in  Mr.  Osborn's  employ  as  a  servant 
woman  and  housekeeper  for  something  like 
six  years  before  the  marriage.  She  had  nev- 
er  been  married,  and,  prior  to  the  time  she 
commenced  working  for  Mr.  Osbom,  had 
supported  herself  by  going  out  to  service.  On 
the  16th  day  of  September,  before  the  mar- 
riage, Mr.  Osbom,  evidently  In  contemplation 
of  the  marriage,  drew  in  duplicate  an  ante- 
nuptial contract,  as  follows:  "This  antenup- 
tial contract  or  agreement,  made  this  16th  day 
of  September,  A.  D.  1891,  between  John  M. 
Osborn,  party  of  the  first  part,  and  Sarah  A. 
Tucker,  party  of  the  second  part,  both  of  the 
township  of  Pittsford,  county  of  Hillsdale, 
and  state  of  Michigan,  wltnesseth:  That  the 
party  of  the  first  part,  for  the  reason  of  a  mar- 
riage to  be  consummated  between  and  by  the 
first  and  second  parties  hereinbefore  named, 
does  hereby  agree  and  promise  that  said  sec- 
ond party  shall  be  supported  from  the  estate 
of  which  I  may  die  possessed  for  the  term  of 
ber  natural  life,  said  support  to  be  by  pro- 
viding a  home  and  such  an  amount  monthly 
or  quarterly  or  yeariy  as  may  be  necessary 
to  enaUe  her  to  live  In  comfort,  and  equal  to 
snch  as  she  has  heretofore  enjoyed,  and.  In 
case  of  sickness,  such  added  amount  as  may  be 
necessary  for  care,  medical  attendance,  and 
other  necessary  exp«idltures.  The  party  of 
the  second  pert.  In  considetation  of  the  above- 
named  provisions  for  support,  hereby  accepts 
the  same  as  marriage  settlement,  and  hereby 
waives  aU  rights  in  a  will  now  made  by  first 
party,  and  all  rights  of  dower  of  real  estate, 
and  aU  rights  in  the  personal  estate  of  which 
said  first  party  may  die  possessed.  It  Is  hereby 
farther  agreed  between  said  parties  that  the 
delivery  of  this  contract,  duly  signed,  shall  be 
a  bar  from  any  claim  from  either  party  as  to 
services,  money,  or  support,  or  any  other  claim 
whatever  existing  at  the  time  this  contract 
shall  be  executed.  It  is  further  agreed  that 
funeral  expenses  and  rights  of  burial  are  con- 
sidered as  an  inherent  part  of  this  contract 
It  is  further  agreed  that  this  contract  holds 
good  only  so  long  as  second  party  shall  re- 
main the  widow  of  said  first  party.  The 
above  contract  Is  In  duplicate,  one  retained  by 
each  party.  In  witness  of  the  above,  the  par- 
ties thereto  hereby  subscribe  their  names  and 
affix  their  seals,  this  13th  day  of  September, 
A.  D.  1891.  John  M.  Osbom.  [L.  S.]  Sarah 
A.  Tucker.  [L.  S.]  Witnesses:  S.  Van  Etta. 
H.  S.  Van  Etta."    On  the  30th  day  of  Sep- 


teml>er,  three  days  before  the  marriage,  this 
contract  was  signed  in  duplicate  by  the  par- 
ties, in  the  presence  of  two  witnesses.  One 
of  these  contracts  was  placed  in  an  envelope 
marked  "John  M.  Osbom,  Personal  Matter," 
In  Mr.  Osborn's  handwriting.  The  other  was 
placed  in  an  envelope  marked  "Sarah  A.  Tuck- 
er." Both  envelopes  were  sealed,  and  placed 
in  an  envelope  wbch  was  marked  "John  M. 
Osborn's  Will,"  and  were  left  In  a  trunk  with 
Mr,  Thompson,  who  was  formerly  partner  of 
Ms.  Osborn,  at  Mr.  Thompson's  bank.  Be- 
fore Mr.  Osborn's  death,  he  executed  a  will, 
clause  2  of  which,  it  is  claimed,  was  made 
for  the  purpose  of  carrying  out  the  terms  and 
provisions  of  said  antenuptial  contract,  and  1» 
as  follows:  "Second.  I  give,  devise,  and  be- 
queath to  my  good  wife,  Sarah  A.  Osbom, 
the  occupancy,  use,  income,  and  profits  of  aU 
the  residue  of  my  said  homestead  farm  whlcb 
Is  left  after  deducting  such  thereof  as  I  have 
given  and  devised  to  my  nephew,  said  Oama- 
liel  O.  Baker,  in  the  first  clause  of  this,  my 
wUl,  for  and  during  the  term  of  her  natural 
life,  with  the  right  to  have,  during  her  occu- 
pancy thereof,  her  necessary  firewood  from 
that  part  of  my  homestead  farm  devised  in 
the  first  clause  of  this,  my  will,  to  Gamaliel 
O.  Baker,  as  an  estate  for  life,  but  not  to 
commit  any  waste  th^eof.  Also,  I  give,  de- 
vise, and  bequeath  to  my  said  wife,  Sarah  A. 
Osborn,  to  be  hers  absolutely,  all  my  house- 
hold goods  and  my  mare,  named  Nelly,  and 
my  sorrel  colored  horse,  named  Dan,  and  my 
two  phaetons,  and  the  two  single  harnesses, 
blanket,  and  whip  used  with  them;  also  the 
Jack  used  to  oil  the  phaeton  with.  Also,  I 
place  in  trust  in  the  hands  of  my  executor 
the  sum  of  five  thousand  dollars,  to  be  used 
according  to  the  good  Judgment  and  discre- 
tion of  my  executor,  so  much  thereof  as  may 
from  time  to  time  be  necessary,  in  with  my 
other  devises  and  bequests  to  ber,  for  her 
comfortable  support  In  health  and  sickness 
during  her  natural  lifetime,  and  for  her  fu- 
neral expenses;  but,  if  my  said  wife  shall 
again  marry,  then  from  and  after  the  date  c€ 
her  marriage  said  support,  and  also  ber  rights 
of  occupancy,  use,  and  enjoyment  of  the  land 
and  premises  herelntwfore  devised  to  her, 
shall  cease  and  be  ended,  and  the  same  shall 
then  revert;  and  It  is  my  Intention  and  my 
will  that  the  provisions  that  I  have  made  for 
my  said  wife  In  this,  my  last  will  and  testa- 
ment, shall  be  received  and  accepted  by  her 
in  full  satisfaction  and  bar  of  dower  in  all 
my  real  estate."  Mr.  Osbom  died  on  the 
9th  day  of  December,  1888,  and  his  will  was 
admitted  in  regular  form  to  probate.  Previ- 
ous to  the  making  of  this  antenuptial  con- 
tract, and  on  October  22,  1889,  Mr.  Osbom 
gave  the  defendant  a  paper  which,  together 
with  the  indorsement  thereon,  is  as  follows: 
"$500.  One  year  from  date,  for  value  receiv- 
ed, I  promise  to  pay  Sarah  A.  Tucker  five 
hundred  dollars,  the  same  to  be  paid  to  the 
above  only,  not  transferable  by  assignment 
or  descent  of   property.    John   M.   Osborn, 
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Hudson,  Mich.,  October  22nd,  1889."  In- 
dorsed tliereon:  "I  hereby  extend  the  within 
note  on  the  terms  as  stated  therein,  payable 
at  any  time,  at  the  option  of  J.  M.  Osbom  or 
by  his  estate  when  settled.  [Signed]  Sarah 
A.  Tucker."  The  Indorsement  was  made  be- 
fore the  antenuptial  contract,  and  before  the 
marriage. 

These  are  the  facts  as  claimed  by  com- 
plainants, and  as  found  by  the  court  to  be 
true  upon  the  hearing  of  said  cause  In  open 
■court.  After  the  probate  of  the  will  and 
the  appointment  of  commlsBloners  on  said 
estate,  the  defendant,  repudiating  the  con- 
tract, and  denying  the  validity  thereof,  and 
refusing  to  accept  the  provisions  made  for 
her  In  said  will,  presented  said  note  to  the 
commissioners,  as  a  claim  against  the  es- 
tate of  the  deceased,  and  had  the  same  al- 
lowed, from  which  allowance  John  M.  Baker, 
«ne  of  the  complainants,  appealed  to  the 
circuit  court  for  the  county  of  Hillsdale, 
where  said  appeal  Is  still  pending.  Defend- 
ant also  brought  suit  In  the  circuit  court  for 
the  county  of  Hillsdale,  In  ejectment,  to  re- 
-coverwhatshe  claimed  to  be  her  dower  estate 
in  the  land  owned  by  the  deceased  in  Hills- 
dale county,  and  also  brought  suit  in  the  clr- 
•cult  court  for  the  county  of  Lenawee^  in 
ejectment,  to  recovor  what  she  claimed  to  be 
her  dower  estate  In  the  land  owned  by  the 
deceased  In  that  county  at  the  time  of  his 
-death.  The  executor  named  In  said  will  and 
the  other  complainants  (legatees  named  In 
eald  will)  filed  this  bill,  asking  for  a  specific 
performance  of  said  antenuptial  contract, 
and  to  restrain  the  defendant  from  further 
prosecuting  her  claim  before  the  commis- 
«ioners  and  the  ejectment  suits.  The  testi- 
mony was  taken  in  open  court,  and  on  March 
14,  189%  the  court  entered  a  decree  dismiss- 
ing the  bill,  but  finding  the  following  facts: 
"First.  That  John  M.  Osbom  died  at  the 
time  alleged  In  said  bill  of  complaint,  the 
-owner  of  the  real  estate  described  and  set 
forth  in  said  bill  of  complaint.  Second.  That 
on  the  30th  day  of  September,  1891,  the  said 
■John  M.  Osbom  and  said  Sarah  A.  Tucker 
(now  Sarah  A.  Tucker-Osbom,  the  defend- 
ant In  this  suit)  made  and  executed  and  de- 
livered the  antenuptial  contract  set  forth 
and  described  In  said  bill  of  complaint. 
Third.  That  said  antenuptial  contract  was 
made  by  the  said  parties  with  a  full  under- 
standing of  Its  objects,  effects,  and  pur- 
poses. Fourth.  That  the  said  Sarah  A. 
Tucker  was  then  possessed  of  such  informa- 
tion by  which '  she  knew  the  extent  and 
value  of  the  property  of  said  John  M.  Os- 
lx>m.  Fifth.  That  the  said  John  M.  Osbom 
and  said  Sarah  A.  Tucker  afterwards  Inter- 
married. Sixth.  That  the  said  John  M.  Os- 
bom, in  his  lifetime,  made  and  executed  the 
win  set  forth  and  described  in  said  bill  of 
«omplaInt  Seventh.  That  the  provisions 
therein  named  for  the  said  Sarah  A.  Tucker^ 
Osborn  were  made  by  the  said  John  M.  Os- 
bom for  the  purpose  of  carrying  out  said 


antenuptial  contract.  Eighth.  That  said  pro- 
visions in  said  will  do  not  fully  carry  out 
the  terms  of  said  antenuptial  coatracL 
Ninth.  That  said  antenuptial  contract  is  not 
sulBciently  specific  in  its  terms  for  this  court 
to  decree  a  specific  performance  thereof. 
Tenth.  That  said  antenuptial  contract  «an- 
not  operate  to  bar  dower."  BVom  this  de- 
cree, complainants  appeal 

1.  Defendant  contends  that  the  court  was 
in  error  in  the  findings  of  fact,  and  tliat,  la 
any  event,  the  bill  was  properly  dismissed. 
We  cannot  agree  with  this  contention.  We 
are  satisfied  from  the  evidence  that  the  ante- 
nuptial contract  was  made  between  the  par- 
ties, and  delivered,  as  claimed  by  the  com- 
plainants, and  that  it  was  made  with  a  full 
understanding  between  them  of  its  object 
and  purposes,  and  that  the  defendant  well 
knew  the  extent  and  value  of  the  property 
of  John  M.  Osbom;  neither  tiave  we  any 
doubt  but  that  John  M.  Osborn  intended  to 
fully  carry  out  the  provisions  of  the  contract 
by  clause  2  of  his  will  above  set  ont.  It 
would  be  of  no  interest  to  the  parties  or  the 
profession  to  set  out  the  testimony  in  full 
upon  which  we  reach  these  conclusions. 
They  are  the  conclusions  of  the  court  be- 
low, who  heard  the  testimony,  and  we  can- 
not well  see  how  any  other  result  could  be 
reached,  under  the  evidence  in  the  case. 

2.  It  is  further  contended  that  in  any 
event  the  court  was  correct  in  finding  that 
the  antenuptial  contract  could  not  be  en- 
forced, for  the  reasons  (a)  that  the  court  had 
no  jurisdiction;  (b)  that  the  contract  is  void 
on  its  face;  (c)  that  it  could  not  bar  dower; 
(d)  that  it  Is  not  sufficiently  specific  to  be  en- 
forced; (e)  that  the  will  does  not  carry  out 
the  terms  of  the  contract.  A  marriage  lie- 
tween  parties  who  have  previously  made  a 
contract  with  each  other,  to  be  performed  pm- 
ently  or  during  the  marriage,  releases  or  ex- 
tinguishes such  contract.  Such  contracts, 
however,  when  made  in  contemplation  of 
marriage,  and  respecting  the  property  of 
each  of  the  parties,  though  released  or  ex- 
tinguished at  law,  are  held  good  in  equity, 
and  will  be  enforced  by  a  court  -of  chancery 
against  the  heirs  of  the  party  in  default. 
Miller  T.  Goodwin,  8  Gray,  642.  As  stated 
by  Mr.  Schouler  In  his  work  on  Domestic 
Relations  (section  173):  "In  this  country  the 
validity  of  marriage  settlements  Is  grenerally 
recognized;  and  it  is  well  understood  that 
almost  any  bona  fide  and  reasonable  agree- 
ment made  before  marriage,  securing  the 
wife  either  in  the  enjoyment  of  her  own 
personal  property,  or  a  portion  of  that  of 
her  husband,  either  In  coverture  or  after 
death,  will  be  enforced  in  a  court  of  chan- 
cery." In  StiUey  v.  Folger,  14  Ohio,  610, 
the  court  said:  "All  supposed  actual  fraud 
may  be  laid  out  of  view.  Why  should  not 
this  agreement  be  enforced?  Antenuptial 
contracts  have  long  been  regarded  as  wlthlo 
the  policy  of  the  law,  both  in  Westminster 
and  the  United  States.     They  are  in  favor 
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of  marriage,  and  tend  to.  promote  domestic 
happiness,  by  removing  one  of  tbe  frequent 
causes  of  family  dispute,— contention  about 
property,  and  especially  allowances  to  the 
-wife.  Indeed,  we  tblnk  it  may  be  considered 
as  well  settled  at  this  day  that  almost  any 
bona  fide  and  reasonable  agreement .  made 
before  marriage  to  secnre  the  wife  the  enjoy- 
ment  either  of  her  own  separate  property  or  a 
portion  of  that  of  her  husband,  whether  dur- 
ing tbe  corerture  or  after  death,  will  be  car- 
ried Into  execution  in  a  court  of  chancery." 
In  Paine  ▼.  Holllster,  139  Mass.  144,  29  N. 
£!.  541,  a  bill  was  filed  by  the  executor  to 
enjoin  the  widow  prosecuting  a  petition  in 
the  probate  court  for  an  allowance  out  ol 
the  husband's  estate,  setting  up  the  fact 
that  the  defendant  had  entered  into  an  ante- 
nuptial contract  whereby  she  had  agreed  to 
accept  a  certain  provision  In  lieu  of  dower, 
or  any  allowance  or  distributive  share  in  the 
estate  of  her  husband.  There  the  court  said: 
"There  Is  no  doubt  that  the  contract  is  law- 
ful in  its  general  features;  that  it  was  not 
extinguished  by  the  marriage  of  tbe  par- 
ties; and  that  a  resort  to  equity  is  proper 
to  enforce  it."  The  same  principle  is  recog- 
nized in  equity  in  Tarbell  v.  Tarbell,  10  Al- 
len, 278;  Jenkins  v.  Holt,  109  Mass.  261; 
Blackinton  v.  Blackinton,  110  Mass.  461;  Sul- 
lings  V.  Richmond,  5  Allen,  187;  Collins  v. 
Ciollins  (Iowa)  33  N.  W.  442;  McNutt  v.  Mc- 
Kutt  (Ind.  Sup.)  19  N.  E.  US.  In  a  note  to 
the  last  case  cited,  it  is  said:  "Executory 
agreements  made  between  a  man  and  wom- 
an, who  afterwards  marry,  and  which  then  be- 
comes void  at  tbe  common  law,  in  the  applica- 
tion of  the  conscientious  principles  of  equity, 
will  be  specifically  enforced  against  either 
husband  or  wife  at  the  suit  of  the  other." 
This  doctrine  has  been  fully  recognized  in 
this  court  in  PhilUps  v.  Phillips,  83  Mich. 
259,  47  N.  W.  110. 

It  is  therefore  well  settled  that  a  court  of 
chancery  has  jurisdiction  to  determine  the 
questions  here  presented,  and  that  the  par- 
ties are  In  the  proper  forum.  But  it  is  claim- 
ed that  such  a  contract  would  not  bar  dower 
In  the  lands  of  tbe  husband.  It  is  contended 
that  the  contract  ipso  facto  operated  as  a  bar 
to  her  dower,  like  a  jointure  or  pecuniary  pro- 
vision settled  upon  her  in  accordance  with 
the  terms  of  sections  5746-5749,  2  How.  Ann. 
St.;  but  that  it  was  an  executory  agreement 
between  the  parties,  and,  when  performed  by 
Mr.  Osbom  or  those  representing  him,  the 
court  will  compel  the  defendant  to  specifical- 
ly perform  her  part  of  the  contract,  and  re- 
lease her  dower  right;  and  that  the  making 
of  the  will  was  performance  on  the  part  of 
Mr.  OBt)orn.  If  the  contract  is  so  specific  that 
Its  performance  may  be  decreed,  and  the  will 
operates  to  carry  out  the  agreement  on  the 
part  of  Mr.  Osbom,  we  have  no  doubt  of  the 
correctness  of  this  contention.  Dakin  v.  Da- 
kin,  97  Mich.  284,  56  N.  W.  562.  That  the 
defendant  entered  into  the  contract  we  have 
DO  doubt,  fully  understanding  its  terms  and 


the  financial  condition  of  Mr.  Osbom.  She 
had  been  an  Inmate  of  his  house  for  several 
years.  There  seems  to  have  been  made  am- 
ple provision  for  her  support  and  maintenance 
by  tbe  contract,  and  such  as  was  satisfactory 
to  her.  But  it  la  said  that  it  is  not  sufficient- 
ly specific,  and  for  that  reason  it  cannot  be 
enforced.  Tbe  contract  provides  for  her  sup- 
port from  the  estate  by  providing  a  home 
and  such  amount  monthly  or  quarter-yearly 
as  may  enable  her  to  live  in  comfort,  and 
equal  to  such  as  she  had  heretofore  enjoyed, 
and,  In  case  of  sickness,  such  added  amount 
as  may  be  necessary  for  care,  medical  attend- 
ance, and  other  necessary  expenditures,  and 
at  her  death  funeral  expenses  and  rites  of 
burial.  These  amounts  are  easily  ascertain- 
able. Her  former  mode  of  life  was  to  be 
taken  into  consideration  in  fixing  what  tbe 
home  should  be,  as  well  as  the  allowance  to 
be  made.  She  was  a  woman  without  means 
at  the  time  this  contract  was  made,  and  la 
tbe  employ  of  tbe  deceased  as  housekeeper. 
Before  that  time  she  was  there  in  the  capaci- 
ty of  a  house  servant  In  Collins  v.  Collins 
(Iowa)  33  N.  W.  442,  the  contract  provided 
that  "E.  A.  Collins  [the  husband]  does  by 
these  presents  agree  to,  and  does  hereby,  set- 
tle upon  Maria,  out  of  his  estate,  a  sufficient 
amount  to  keep  ai^d  maintain  her  during  her 
life,  or  as  long  as  she  remains  his  widow; 
that  such  amount  so  to  be  furnished  shall  be 
sufficient  to  maintain  Maria  in  such  circum- 
stances and  In  such  manner  as  the  estate  of 
said  Collins,  Sr.,  will  justify,  and  as  would  be 
reasonable  to  be  furnished  by  a  party  or  an 
estate  In  like  financial  circumstances."  '  Tbe 
court  decreed  specific  performance,  and  fixed 
the  amount  that  would  be  reasonable  under 
aU  tbe  circumstances.  In  Jacobus'  Ex'r  v. 
Jacobus,  20  N.  J.  Eq.  49,  it  was  held  that  it 
was  within  tbe  power  of  a  court  of  equity  to 
determine  what  a  good  and  sufficient  support 
was,  and  to  direct  its  payment.  In  Preston 
Nat.  Bank  of  Detroit  v.  CJeorge  T.  Smith 
Middlings  Purifier  Co.,  84  Mich.  381,  47  N. 
W.  502,  a  contract  less  specific  than  the  pres- 
ent one  was  enforced  by  this  court. 

Did  tbe  will  fully  carry  out  tbe  terms  of 
the  contract?  By  the  will,  the  defendant 
was  given  what  was  left  of  tbe  home  farm, 
after  taking  off  tbe  part  left  by  the  will  to  a 
nephew,  with  the  right  to  firewood  from  the 
part  devised  to  the  nephew.  She  was  also 
given  absolutely  the  household  furniture,  two 
horses,  two  phaetons,  etc.  He  then  place<I 
the  sum  of  $5,000  in  trust  in  tbe  hands  of  bis 
executor  for  her  use,  and  to  be  paid  from 
time  to  time,  as  her  necessities  demanded. 
It  is  true  that  the  payments,  by  the  terms 
of  the  will,  were  not  In  exact  accord  with  the 
terms  specified  in  the  contract,— that  is. 
monthly  or  quarterly,— but  from  time  to  time; 
and  there  is  nothing  in  the  case  showing  that 
It  wlU  not  be  paid  in  accordance  with  tbe 
contract.  It  cannot  be  said  that  the  will  does 
not  carry  out  the  terms  of  the  contract,  and 
meet  the  requirements  of  It.    The  court  be- 
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low  was  In  error  In  holding  that  the  contract 
was  not  specific  enough  to  be  enforced,  and 
that  the  will  did  not  carry  out  Its  terms.  The 
ffecree  below  must  be  reversed,  and  a  decree 
entered  here,  granting  the  prayer  of  the  bill. 
No  costs  of  this  court  will  be  allowed  to  either 
party.     The  other  Justices  concurred. 


PEOPLE  T.  BUTLER  et  al. 
(Sapreme  Court  of  Michigan.     Jan.  5,  1897.) 

COSSPIRACT— SUPFICIENCT    OF    iKPORMATION — AD- 
MliSSIONS. 

1.  An  information  cbarging  defendants  with 
having  conspired  to  cheat  and  defraud  a  county 
by  false  pretenses  states  an  ofFeuse. 

2.  In  a  joint  trial  of  two  defendants  for  con- 
spiring to  commit  a  crime,  testimony  volunta- 
rily given  by  one  defendant  on  his  preliminary 
examination,  and  taken  down,  is  admissible 
against  hiin. 

Jfirror  to  recordef  s  court  of  Detroit;  William 
\V.  Cbapln,  Judge. 

Daniel  M.  Butler,  Impleaded  with  WUllam 
H.  Bh^  was  convicted  of  conspiracy  to  cheat 
and  defraud  the  county  of  Wayne  by  falae 
pretenses,  and  brings  error.    Afilnned. 

if.  A.  Baker  (George  Gartner,  of  counsel), 
for  appellant.  Fred  A.  Maynard,  Atty.  Gen., 
Allan  H.  Frazer,  Pros.  Atty.,  and  Ormond  P. 
Hunt,  Asst.  Pros.  Atty.,  for  the  People. 

MOORE,  J.  The  defendant  was  convicted 
In  the  recorder's  court,  and  appeals  to  this 
court.  The  information  filed  in  this  case  reads 
as  fgllows:  "That  Daniel  M.  Butler  and  Wil- 
liam H.  Bird,  late  of  said  city  of  Detroit,  here- 
tofore, to  wit,  on  the  first  day  of  May,  In 
A.  D.  18»5,  at  the  said  dty  of  Detroit,  in  the 
county  aforesaid,  unlawfully,  falsely,  deceit- 
fully, and  fraudulently  did  combine,  conspire, 
confederate,  and  agree  together,  by  divers  false 
pretenses,  subtle  means,  and  devices,  to  attain 
and  acquire  unto  themselves,  of  and  from  the 
county  of  Wayne,  a  sum  of  money,  to  wit,  the 
sum  of  fifty  dollars,  of  the  value  of  fifty  dol- 
lars, of  the  money  of  It,  the  said  county  of 
Wayne,  and  to  cheat  and  defraud  it,  the  said 
county  of  Wayne,  thereof,  to  the  great  damage 
of  It,  the  said  county  of  Wayne."  It  Is  the 
claim  of  the  respondent  that  this  Information 
should  have  been  quashed,  because — First,  that 
It  states  no  ofTense  known  to  the  law;  second, 
tiecause  It  contains  no  allegations  of  the  means 
by  which  defendants  conspired  to  cheat  and 
defraud.  The  clahn  of  the  respondent  cannot 
be  sustained.  The  case  Is  ruled  by  People  v. 
Richards,  1  Midi.  216;  People  v.  Clark,  10 
Mich.  810;  People  v.  Wlnslow,  39  Mich.  605; 
I'eoi^e  V.  Petheram,  64  Mich,  252,  31  N.  W. 
188;  People  v.  Watson,  75  Mich.  682,  42  N. 
W.  1005;  People  v.  Dyer,  79  Mich.  480,  44 
.\.  W.  987. 

A  number  of  witnesses  were  sworn,  and  rec- 
ords introduced,  which  tended  to  show  that 
respondent  was  coroner  of  Wayne  county  in 
1896,  and  that  Bird  was  his  clerk;  that  bills 
were  made  out  in  the  name  of  Bird,  against 


the  county,  which  were  certified  to  by  Butler. 
The  testimony  disclosed  that  these  bills  were 
for  Inquests  that  were  never  held,  and  con- 
tained charges  for  services  In  serving  sob- 
poenas  for  witnesses,  for  Jivors,  and  for  taking 
testimony  on  such  alleged  inquests.  It  was 
also  shown  that  the  fees  for  witnesses  and 
jurors  charged  for  In  these  bills  were  fictitious, 
and  were  never  paid  to  witnesses  and  Jurors. 
Sometfaiog  like  15  of  these  fictitious  bills,  made 
out  in  the  name  of  Bird,  and  certified  to  by 
Butler,  were  Introduced  in  evidence.  During 
the  examination  in  the  police  court.  Bird  of- 
fered himself  as  a  witness,  and  was  sworn. 
His  testimony  was  taken  down,  and  in  the 
trial  of  the  case  In  the  recorder's  court  his  tes- 
timony was  offered  and  received  In  evidence. 
Counsel  for  the  defendants,  who  were  Jointly 
on  trial,  objected,  on  the  ground  that  the  tes- 
timony was  incompetent,  immaterial,  and  ir- 
relevant, and  also  because  said  witness  was  in 
court,  and  ready  to  testify.  The  admission  of 
this  testimony  is  assigned  as  error.  It  is  daim- 
ed  that  this  was  a  violation  of  article  6,  f  28. 
of  the  constitution,  which  provides  that  the  ac- 
cused shall  be  confronted  with  the  witnesses 
against  him;  and  counsel  cite  Hill  v.  People. 
16  Mich.  351;  Ward  v.  People,  30  Mich.  116; 
People  V.  Lambert,  5  Mich.  349;  People  v. 
Jones,  24  Mich.  215.  I  do  not  think  these 
cases  apply  to  the  condition  dlsdosed  by  the 
record.  .One  of  the  respondents  on  trial,  Mr. 
Bird,  had  seen  fit  to  become  voluntarily  a  wit- 
ness, and  give  his  version  in  the  police  court 
of  the  offense  for  which  he  was  arrested.  This 
testimony  was  certainly  competent  against  him. 
People  V.  Baton,  59  Mich.  559,  26  N.  W.  702; 
People  V.  Arnold,  43  Mich.  303,  5  N.  W.  385; 
People  V.  Prague,  Ti  Mich.  178,  40  N.  W.  243; 
People  V.  Gaatro,  75  Mich.  127,  42  N.  W.  937; 
I'eople  V.  Swetland,  77  Mich.  53,  43  N.  W.  779; 
People  V.  Taylor,  93  Mich.  638,  53  N.  W.  777; 
People  V.  Kennedy  (Mich.)  63  N.  W.  405;  Peo- 
ple V.  Seamen  (Mich.)  66  N.  W.  203.  No  ob- 
jection was  made,  so  far  as  disclosed  by  the 
record,  to  the  testimony,  upon  the  ground  that 
the  admission  of  the  respondent  Bird  could  not 
be  used  against  the  respondent  Butler.  Nor 
was  the  court  requested  to  caution  the  Juiy 
against  using  the  testimony,  as  Incriminating 
Butler.  In  the  case  of  People  v.  Arnold,  46 
Mich.  277,  9  N.  W.  410,  which  was  a  con- 
spiracy case,  it  was  stated:  "It  Is  further 
urged  that  the  court  erred  in  receiving  in  evi- 
dence the  admissions  of  John  Snedlker.  These 
were  admissions  of  a  Joint  offense,  made  after 
its  commission,  and  from  their  nature.  It  is 
said,  could  not  be  received  against  Snedlker 
alone.  But  the  fact  that  the  offense  is  Joint 
cannot  ezdude  admissions.  They  are  admis- 
sible agahist  the  party  making  them,  and  the 
court  must  protect  the  other  respondent,  by 
cautioning  the  Jury  not  to  permit  the  confes- 
sion of  his  alleged  associate  to  prejudice  hhn. 
If  the  partldpatlon  of  the  other  is  not  made 
out  by  Independent  evidence,  there  can  be  no 
conviction;  but  the  existence  of  a  consplraco' 
mtist  commonly  be  made  oat  by  detached  acts 
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and  itatementB  of  tbe  individual  conspirators." 
m  People  V.  Saundem  25  Mich.  119,  It  was 
held  to  be  competent,  In  trials  for  conspiracy,  to 
connect  the  Bereral  parties  charged  by  evidence 
of  their  separate  acts  and  statements.  See 
Ueebe  v.  Knapp,  28  Mich.  66.  Bird  was  sworn 
as  a  witness  in  the  case.  Tbe  record  does  not 
purport  to  contain  all  of  the  proceedings  bad 
in  the  recorder's  court.  Tbere  la  no  suggestion 
In  It  that  any  dalm  was  made  by  counsel  that 
Bird's  testimony  could  not  be  used  against 
Butler,  nor  does  It  suggest  that  the  trial  Judge 
-did  not  caution  the  Jury  as  suggested  In  Peo- 
ple T.  Saunders,  supra,  and  Peoide  v.  Arnold, 
supra,  and  we  do  not  feel  called  upon  to  as- 
sume that  It  was  not  done. 

Bnor  Is  assigned  because  of  a  portion  of  tbe 
srgament  of  the  prosecuting  attorney.  It  Is 
evident  that  wliat  Mr.  Hunt  said  was  In  reply 
to  a  suggestion  by  Mr.  Navln,  counsel  for  re- 
spondent; and,  Willie  it  would  liave  been  well 
to  have  avoided  some  of  the  remarks  made  by 
iilm,  some  allowance  must  be  made  for  the 
excitement  and  beat  engendered  by  a  trial,  and 
we  do  not  think  what  was  said  constitutes  re- 
versible error.  It  Is  also  claimed  that  tbe 
charge  of  the  trial  Judge  was  objectionable. 
We  cannot  agree  with  the  counsel  for  the  re- 
spondent. The  charge,  taken  as  a  whole,  was 
a  flair  and  careful  statement  of  the  law  appli- 
cable to  the  case.  Judgment  Is  affirmed. 
The  other  Juatlcea  concurred. 


LUCAS  et  ox.  v.  FRIANT  et  al. 
(Supreme  Court  of  Michigan.     Jan.  5,   1897.) 

COKPORATIOyB — MOHTOAOES— DiREOTOKS. 

1.  A  mortgaKe  by  an  insolvent  corporation  to 
secure  l>ona  fide  indebtedness  is  not  invalid,  as 
against  a  director  voting  in  favor  thereof,  thougli 
such  mortgage  inures  to  the  benefit  of  other  di- 
rectors, who  were  also  secondarily  liable  on  the 
indebtedness,  and  whose  votes  were  necessary 
to  the  passage  of  the  resolution  authorizing  the 
mortgage. 

2.  Directors  of  a  corporation  may,  as  against 
other  stockholders,  purchase  the  corporate  prop- 
erty at  a  foreclosure  sale. 

Appeal  from  circuit  court,  Kent  county. 
In  chancery;  William  E.  Grove,  Judge. 

BiU  by  Thomas  J.  Lucas  and  wife  against 
Thomas  Friant  and  others.  There  was  a  de- 
cree for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Albert  Crane,  for  appellants.  P.  H.  Travis, 
for  appellees.    McOeorge  Bandy,  in  pro.  per. 

LONG,  O.  J.  In  October,  1892,  Charles  H. 
Child,  of  Cleveland,  Ohio,  claiming  to  be  the 
owner  of  valuable  patents  for  the  construc- 
tion of  vapor  stoves,  came  to  Grand  Rapids, 
and  interested  with  himself  T.  J.  Lucas, 
one  of  the  complainants.  Together  they  In- 
terested other  parties  in  the  formation  of 
what  was  called  the  Grand  Rapids  Vapor- 
Stove  Company,  Lucas  claiming  that  he  had 
investigated  the  proposed  business,  and  rep- 
resenting It  as  very  profitable.    A  prospec- 


tus of  the  business  was  shown,  ezhlbitlug 
large  profits.  The  defendants,  together  with 
Lucas  and  Child  and  some  other  parties,  be-' 
came  the  stockholders  in  the  company.  Child 
transferred  his  patents  to  the  company,  and 
received  therefor  96,000  of  tbe  capital  stock. 
The  company  was  capitalized  at  $25,000,  but 
at  that  time  only  $18,000  was  paid  in  by 
the  stockholders.  None  of  the  stockholders 
had  ever  had  any  experience  in  the  business, 
and  they  claim  to  have  Invested  in  it  ou 
the  representations  of  Child  and  Lucas. 
Lucas  was  made  manager  of  tbe  company 
at  a  salary  of  $100  per  month,  because  he 
was  one  of  the  promoters,  and  claimed  to 
have  posted  himself  in  the  business.  He  and 
Child  proceeded  to  purchase  machinery, 
tools,  and  stock  saltable  for  manufacturing 
stoves  nnder  tbe  Child  patents,  and  Mr. 
Child  was  to  get  np  the  patterns  for  tbe 
stoves.  The  business  was  commenced  in  a 
rented  building.  It  was  represented  to  the 
stockholders  that  the  business  could  be  con- 
ducted on  the  capital  paid  in,  and  that  sev- 
eral thousand  stoves  could  be  manufactured 
the  first  year.  The  stoves  which  were  to 
be  made  the  first  year  were  contracted  to 
Leonard  &  Sons,  of  Grand  Rapids.  A  large 
quantity  were  manufactured  and  delivered 
to  this  firm,  and  by  it  placed  on  the  market; 
but  the  stoves  failed  to  work,  and  were  re- 
turned by  the  public  to  Leonard  &  Sons,  and 
by  it  turned  back  to  tbe  company.  Stoves 
commenced  to  come  back  early  in  the  season, 
and  contlnned  to  come  back  during  the 
whole  year.  A  large  quantity  of  materials 
had  been  bought  for  the  construction  of  the 
stoves,  similar  to  those  put  out,  which  be- 
came practically  worthless,  so  that  the  main 
business  of  the  company  after  that  time  con- 
sisted in  attempting  to  fix  over  the  old 
stoves,  and  to  devise  some  new  stoves  which 
would  prove  marketable.  The  money  which 
had  been  paid  In  bad  been  expended,  and 
the  company  commenced  borrowing  at  the 
bank  to  continue  the  business.  In  June, 
1883,  a  meeting  was  called  to  arrange  for 
tbe  Indebtedness.  $7,600  had  been  borrowed 
at  tbe  National  City  Bank  of  Grand  Rapids 
on  Mr.  Friant's  indorsement  At  that  meet- 
ing it  was  proi>08ed  to  provide  funds  by 
which  each  stockholder  should  voluntarily 
advance  to  the  company  an  amount  eqnal 
to  10  or  20  pel  cent,  of  his  stock*  in  the  com- 
pany. In  this  way  $1,286  was  advanced  by 
different  stockholders.  The  complainant 
Thomas  J.  Lucas,  though  a  stockholder, 
made  no  advances,  and  no  money  was  paid 
in  by  Mr.  Child.  These  moneys  did  not 
meet  the  obligations  of  tbe  company,  and  on 
September  4,  1888,  a  regular  meeting  of  the 
directors  was  held  at  the  company's  office, 
at  which  were  present  Friant,  RaniviUe, 
Lncas,  Child,  and  Bundy,— a  majority  of  the 
directors.  A  resolution  was  unanimously 
passed  by  them  as  follows:  "Tbe  present 
affairs  of  the  company  being  under  con- 
sideration, and  its  obligations  maturing,  on 


786 


88  NOKTHWBSTBRN  RBPORTER. 


(Midi. 


motion  of  Mr.  Bundy,  seconded  by  Mr.  Ranl- 
Tllle,  It  waa  unanimously  resolved  as  fol- 
•  lows:  That  the  Grand  Rapids  Vapor-Stove 
Company,  by  its  president  and  secretary, 
execute  to  the  holders  of  the  company's 
paper  or  the  indorser  thereon  a  chattel  mort- 
gage on  all  the  property  of  the  company. 
Including  Its  patents,  to  secure  such  paper 
and  such  Indorser;  that  such  mortgage  be 
given  on  the  demand  of  either  the  holders 
of  such  paper  or  such  indorser."  It  was 
further  resolved  as  follows:  "On  motion  of 
Mr.  Bundy,  seconded  by  Mr.  Lucas,  it  was 
resolved  that  a  committee  of  three  stock- 
holders be  appointed  by  the  chair  to  for- 
mulate a  plan  for  the  future  action  of  the 
company  for  submission  to  the  stbckholdei's." 
In  October  following,  the  committee  made 
a  report  to  the  company,  proposing  a  scheme 
for  the  reorganization  of  the  company,  by 
increasing  the  capital  stock  from  $25,000  to 
$50,000.  and  making  the  new  stock  preferred 
stock.  This  resolution  and  preamble  had 
been  prepared  in  advance,  and  stated  the 
purpose  of  the  proposed  reorganization  as 
follows:  "It  is  understood  that  said  com- 
pany is  now  insolvent,  and  that  this  agree- 
ment is  made  to  secure  the  continued  opera- 
tion of  the  company's  business,  and  making 
valuable  all  the  stock  thereof,  if  possible; 
that  some  of  the  present  stockholders  are 
willing  to  subscribe  and  pay  for  such  new 
stock  on  the  foregoing  ccnditlons,  and  some 
of  such  stockholders  are  not  abl&  or  willing 
to  so  subscribe  and  pay  for  such  new  stock 
on  any  conditions;  and  that  the  agreements 
herein  contained  are  made  to  Indemnify  the 
subscribers  to  buch  new  stock  against  losses, 
so  far  as  possible,  and  compensate  them  for 
the  risk  which  they  take  in  order  to  make 
all  the  stock  of  such  company  valuable, 
which  risk  is  not  assumed  by  all  the  stock- 
holders of  the  old  stock."  This  resolution 
was  written  out  in  the  record  of  that  meet- 
ing, and  signed  by  all  of  those  present,  in- 
cluding both  complainants,  as  Mrs.  Lucas  at 
that  time  had  become  the  owner  of  a  part 
of  the  stock  held  by  her  husband,  Thomas 
J.  Lucas.  An  attempt  was  thereafter  made 
to  get  all  of  the  stockholders  in  the  com- 
pany to  agree  to  this,  as  it  involved  the 
preferring  of  the  new  stock,  and  could  be 
accomplished  only  by  the  consent  of  all  the 
stockholders.  This  was  found  Impossible. 
Mrs.  Child,  in  the  meantime,  bad  become  the 
owner  of  stock  held  by  her  husband,  Charles 
H.  Child.  The  defendants  B'riant,  White, 
And  Bundy  each  consented  to  the  arrange- 
ment, and  subscribed  for  some  of  the  new 
stock.  The  complainants  consented  to  the 
arrangement,  but  did  not  subscribe  for  any 
new  stock.  During  this  time  the  condition 
of  the  affairs  of  the  company's  business  was 
growing  worse,  and  it  was  understood  that, 
unless  this  scheme  for  the  reorganization 
could  be  accomplished,  the  business  could 
not  continue.  In  the  latter  part  of  Octooui-, 
1803,   the  company   had   no   funds,   except 


about  $30  In  the  bank,  and  there  was  nothiagr 
with  which  to  pay  the  debts,  except  the 
property  of  the  company.  The  creditors 
urged  payment  of  their  debts  or  security 
therefor.  The  mortgage,  which  had  been 
provided  for  at  the  directors'  meettng  of 
September  previous,  was  then  given  as  secu- 
rity for  the  payment  of  the  debts.  It  'was 
thereafter  foreclosed,  and  the  property  bid 
in  by  Mr.  Friaut,  who  shortly  afterwards 
conveyed  equal  Interests  in  it  to  dgbt  of 
the  old  stockholders,  who  bad  signed  tbe 
indemnity  agreement,  and  who  Joined  with 
him  in  paying  up  the  debts  of  the  com- 
pany. 

The  complainants  set  out  in  their  bill  that, 
even  up  to  the  31st  of  October,  1883,  the  cor- 
poration was  in  good  credit,  owing  only  abont 
17,600,  with  assets  and  business  exceeding  in 
value  $25,000;  that  no  credit(»«  were  pressing 
the  corporation;  that  the  business  of  the  com- 
pany was  increasing,  and  its  affairs  in  every 
way  promising;  that  shortly  prior  to  this  suit, 
defendants  Friant,  White,  and  McCoy,  with 
the  pretense  tliat  defendant  Friant  must  be 
relieved  of  his  liability  on  the  paper  of  the 
corporatlw,  but  in  truth  and  fact  to  carry  out 
a  fraudulent  scheme  and  plan  on  their  part 
to  get  the  title  and  control  and  business  of 
the  corporation,  and  to  -divest  the  corporation 
and  about  one-third  of  its  stockholders  of  all 
interest  in  such  property  and  business,  com- 
menced to  complain  of  the  state  of  the  com- 
pany's finances,  and  that  such  complaints 
and  agitation  did  not  come  from  the  com- 
pany's creditors;  that  in  the  latter  part  of 
October  the  defendants  Friant,  White,  Mc- 
Coy, and  Bundy  pretended  to  hold  a  meeting 
of  the  directors  of  such  corporation;  that  said 
last-named  defendants,  or  some  of  them, 
caused  a  report  of  said  meeting  to  be  writ- 
ten up,  representing  Thomas  J.  Lucas  as  t>e- 
ing  present  and  seconding  a  motion  to  mort- 
gage the  property  of  the  corporation,  but  that 
Thomas  J.  Lucas  was  not  present  at  such 
directors'  meeting,  if  any  was  held  in  fact; 
that  he  never  received  notice  of  such  direct- 
ors' meeting,  and  that  he  never  seconded  any 
motion  to  mortgage  the  property  of  the  cor- 
poration; that  he  had  no  notice  or  Information 
of  the  scheme  of  defendants  Friant,  White, 
McCoy,  and  Bundy  to  mortgage  the  property 
until  he  saw  a  notice  in  one  of  the  newspa- 
pers published  in  the  city  of  Grand  Rapids. 
He  therefore  charges  that  the  defendants 
Friant,  White,  and  McCoy  willfully  and  fraud- 
ulently conspired  to  divest  the  coriKtration  of 
Its  property  and  business,  and  to  obtain  title 
to  the  same  t(x  their  own  purposes,  and  to 
contiftue  and  carry  on  such  business  in  tbelr 
own  names;  that  defendant  Bundy  has  been 
under  their  control,  and  has  been  influenced 
by  them,  and  they  have  shared  with  him  the 
property  and  profits  of  the  scheme,  and  by 
acquiescence,  and  by  participating  In  the  ben- 
efit of  said  fraudulent  scheme,  said  Bundy 
has  ratified  the  fraudulent  acts  of  the  other 
defendants;  that  by  such  fraudulent  scheme 
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all  the  defendants  determined  to  put  a  chattel 
mortgage  apon  the  property  and  effects  of 
the  corporation,  and  that  they  did  put  a  chat- 
tel mortgage  thereon,  reciting  that  the  corpo- 
ration was  indebted  to  certain  of  its  labor- 
era  and  employes  to  the  sum  of  $6tX),  more 
or  leas,  to  the  banli.  $6,500,  and  to  the  firm  of 
Leonard  &  Sons  the  sum  of  $400,  and  appoint- 
ed in  said  mortgage  Charles  Chandler  as  trus- 
tee; that  this  mortgage  was  filed  in  the  city 
clerk's  office,  and  thereafter  foreclosed,  and 
the  property  bid  in  by  Friant,  for  the  sum 
of  $1,000,  for  the  benefit  of  himself  and  de- 
fendants White,  McCoy,  and  Bundy,  and  that 
tbey  afterwards  started  up  the  business  of 
manufacturing  vapor  stoves  with  the  same 
property;  that  the  mortgage  given  as  afore- 
said was  fraudulent  and  void  as  against  com- 
plainants and  other  stockholders  similarly 
situated.  The  prayer  of  the  bill  is  that  the 
resolution  of  the  directors  authorizing  the  giv- 
ing of  the  mortgage  be  set  aside  and  held 
void;  that  the  chattel  mortgage  be  set  aside 
and  decreed  void,  as  well  as  the  sale  thereun- 
der; and  that  the  defendants  Friant,  White, 
McCoy,  and  Bundy  account  for  the  value  of 
the  property,  together  with  all  profits  and  in- 
come derived  therefrom,  and  all  additions 
thereto.  This  bill  was  sworn  to  by  com- 
plainant Thomas  J.  Lucas.  The  defendants 
answered  by  bill,  denying  all  the  material  al- 
legations therein,  but  admitted  the  giving  of 
the  mortgage,  and  asserting  that  Thomas  J. 
Lncas  was  present  at  the  time  the  resolution 
was  passed  authorizing  It;  that  It  was  given 
to  secure  the  indebtedness  of  the  company, 
and  the  foreclosure  was  bad  for  the  purpose 
of  paying  such  Indebtedness;  and  that  the 
sale  was  In  all  respects  fair.  The  proofs  were 
taken  In  open  court,  and  the  court  made  a  de- 
cree reciting  that  "It  appears  that  the  ma- 
t^-lal  allegations  In  the  bill  of  complaint  in 
said  cause  are  not  established  by  the  evi- 
dence, and  that  the  fraud  and  conspiracy  al- 
leged In  said  bill  did  not  exist,  but  bad  been 
expressly  disproved;  and,  it  further  appear- 
lD£  that,  at  the  time  said  mortgage  was  given 
and  foreclosed,  said  Grand  Itaplds  Vapor- 
Stove  Company  was  Insolvent,  and  that  the 
value  of  the  business,  property,  and  assets 
was  less  than  the  amount  of  Its  Indebtedness 
and  liabilities.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  bill  of  complaint  In  said  cause 
be  dismissed,  and  that  the  defendants  Thom- 
as Friant,  T.  Stewart  White,  Daniel  McCoy, 
and  McGeorge  Bundy  do  recover  from  said 
complainants  their  costs  of  this  suit,  to  be 
taxed,  and  that  they  have  execution  therefor." 
The  charge  of  conspiracy  In  the  bill  is  aban- 
doned by  complainants'  counsel,  and  in  his 
brief  he  makes  no  claim  that  complalnnnt 
liucas  was  not  present  at  the  meeting  when 
the  mOTtgage  was  voted,  or  that  the  record  of 
that  meeting  was  a  false  record,  and  spread 
upon  the  books  without  the  knowledge  and 
consent  of  Lucas.  We  feel  that  these  ques- 
tions should  not  pass  unnoticed  here.  The 
evidence  Is  overwhelming  to  oar  minds  that 
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there  was  no  ground  for  the  charge  of  con- 
spliucy  against  these  defendants,  and  that, 
while  complainant  Lucas  charges  in  his  bill 
that  he  was  not  present  at  the  time  the  reso- 
lution was  passed  authorizing  the  giving  of 
the  mortgage,  he  was  present  at  that  meeting, 
and  took  part  In  the  proceedings  thereof.  We 
are  also  satisfied  that  the  liabilities  of  the 
company  exceeded  its  assets. 

Counsel  for  complainants  contends  in  this 
court:  (1)  That  complainants'  error  in  re- 
gard to  the  manufacture  of  stoves,  and  in 
respect  to  the  money  required  to  carry  on 
the  business.  Is  a  defense  without  merit;  (2) 
that  the  defendants  held  the  relation  of 
trustee?  to  the  stockholders  of  the  corpora- 
tion; (3)  that  the  resolution  to  mortgage  was 
not  legally  adopted;  (4)  that  the  resolution 
to  mortgage  was  waived  by  the  resolution 
and  agreement  to  Increase  the  stock  of  the 
corporation;  (5)  that  the  trustees  could  not 
purchase  the  property  which  they  held  in 
trust  for  others  at  public  auction;  (6)  that 
the  directors  could  not  sell  the  company 
property,  even  though  the  corporation  was 
insolvent,  against  the  dissent  of  any  stock- 
holder; (7)  that  the  complainants  have  not 
permitted  the  foreclosure  sale  by  not  oppos- 
ing it;  (8)  that  the  directors  of  a  corporation 
actually  insolvent  cannot  bring  about  a  sale 
of  its  property  to  themselves  for  the  pur- 
pose that  they  may  continue  the  business  of 
the  corporation;  (9)  that  the  complainants 
are  entitled  to  their  proportionate  value  of 
the  property  of  the  corporation,  with  Interest 
from  the  date  of  Its  conversion. 

We  do  not  understand  that  the  defendants 
attempted  to  make  a  defense  to  the  com- 
plainants' bill  on  the  ground  that  the  com- 
plainant Lucas  erred  in  regard  to  the  manu- 
facture of  stoves,  or  In  respect  to  the  money 
required  to  carry  on  the  business.  The  de- 
fendants were  charged  by  the  bill  of  com- 
plaint with  having  committed  a  fraud  upon 
the  complainants  in  the  sale  of  the  corporate 
property,  and  In  the  manner  of  bringing 
abont  the  sale,  while  the  company  had  suffi- 
cient assets  to  meet  its  liabilities.  In  an- 
swer to  this  claim,  the  defendants  sought  to 
establish,  and  did  establish,  by  the  record, 
the  facts  that  it  was  through  the  representa- 
tions of  Lucas  and  Child  that  they  were  in- 
duced to  go  into  the  enterprise,  and  that 
Lucas,  being  the  manager  of  the  company, 
became  greatly  Indebted,  and  for  the  pur- 
pose of  securing  these  debts  the  mortgage 
was  given,  as  well  as  the  fact  that  the  com- 
pany was  insolvent  at  the  time  the  resolu- 
tion was  passed  to  place  the  mortgage  upon 
the  property.  It  is  not  contended  but  that 
the  directors  of  the  corporation  were  trus- 
tees of  the  stockholders  and  the  creditors. 

The  point,  made  by  counsel  for  complain- 
ants, that  the  resolution  to  mortgage  was 
not  regularly  adopted,  is  based  upon  the  fact 
that  Friant  was  a  director  of  the  company 
and  Its  president,  that  he  was  also  the  tn- 
doTBer  of  Its  paper,  and  that  Bundy  and  Mc- 
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Ck>y  had  in  writing  Indemnified  Iiim  as  in- 
dorser,  and  that  for  these  reasons  neither 
Friant  nor  McCoy  nor  Bundy  was  compe- 
tent to  Tote  at  the  directors'  meeting  when 
the  resolution  to  mortgage  was  adopted. 
Counsel  cites,  In  suppoi-t  of  this  proposition. 
Butts  V.  Wood,  37  N.  Y.  317;  Miner  v.  Ice 
Co.,  93  Mich.  »7,  53  N.  W.  218.  We  think 
the  case  does  not  fall  within  the  principle 
stated  in  those  cases.  In  the  last  one,  it  ap- 
peared that  Liorman  was  a  director  and  presi- 
dent of  the  company,  had  a  majority  of  the 
stock,  and  absolutely  controlled  the  corpora- 
tion in  his  own  Interest,  without  dissent 
from  any  of  the  directors  or  stockholders,  ex- 
cept Miner,  who  filed  the  blU  in  that  case. 
The  other  directors  were  simply  figureheads 
on  the  board,  and  controlled  absolutely  by 
Lorman.  Whatever  he  desired  to  have  voted 
by  the  directors  was  compiled  with  by  all 
except  Miner.  Lorman,  in  fact,  by  his  con- 
trol of  the  company,  voted  himself  a  salary 
of  $4,000  per  year,  and  kept  no  account  of 
the  company's  business,  covered  up  the  pro- 
ceedings of  the  sale  of  ice,  and  in  other  ways 
hindered  and  prevented  Miner  from  receiv- 
ing any  part  of  the  profits.  The  bill  was 
filed  for  an  accounting,  and  the  charge  of 
fraud  was  made  and  shown  against  Lorman 
In  the  conduct  of  the  business.  In  the  pres- 
ent case  no  charges  of  fraud  have  l>een 
sustained.  The  corporation  was  insolvent, 
and  the  mortgage  was  given  to  secure  a 
bona  fide  indebtedness.  Another  fact,  also, 
appears  in  this  case,  making  it  very  differ- 
ent from  the  cases  cited  by  counseL  Com- 
plainant T.  J.  Lucas  was  present  at  the  time 
the  resolution  was  adopted  to  mortgage  the 
property,  took  part  In  the  proceedings  of  the 
board,  and  voted  in  favor  of  the  passage  of 
the  resolution.  We  think,  under  such  cir- 
cumstances, that  the  complainants  are  not 
in  a  position  to  complain  of  the  adoption  of 
that  resolution,  though  Friant  and  the  other 
parties  voted  In  favor  of  It  If  the  doctrine 
which  is  contended  for  by  counsel  for  com- 
plainants could  be  applied  to  this  case,  then 
it  would  have  been  impossible  for  the  corpo- 
ration, by  any  action  which  it  might  have 
taken,  to  secure  either  the  bank  debt  or  the 
labor  debts,  because  all  the  stockholders  were 
liable  for  the  labor  debts,  and  all  of  them 
had  signed  the  agreement  to  indemnify  Mr. 
Friant  to  the  amount  of  the  stock  held  by 
each  of  them  on  his  Indorsement  at  the  bank. 
The  proposition  that  the  resolution  to  mort- 
gage was  waived  by  the  resolution  to  in- 
crease the  capital  stock  of  the  corporation 
has  DO  force  whatever.  These  two  resolu- 
tions were  passed,  one  at  the  September 
meeting,  and  the  other  in  October  following, 
and  it  is  apparent  that  the  resolution  to  ap- 
point a  committee  to  formulate  a  plan  for 
the  future  action  of  the  company  was  an 
effort  in  the  direction  of  raising  funds  to 
continue  the  business,  and  that,  falling  in 
that,  the  mortgage  was  to  be  placed  upon 
the  property.    This  Is  shown  by  the  testi- 


mony In  the  case,  and  by  the  resolutions 
themselves. 

The  proposition  that  Mr.  Friant  could  not 
become  a  purchaser  at  the  sale  cannot  be 
sustained.  That  question  was  settled  In 
Bank  of  Montreal  v.  J.  B.  Potts  Salt  &  Ltim- 
ber  Co.,  80  Mich.  345,  51  N.  W.  512.  See, 
also.  Oil  Co.  V.  Marbury,  91  U.  S.  587;  Salt- 
marsh  V.  Spauldlng,  147  Mass.  224,  17  N.  E. 
316;  Harts  v.  Brown,  77  111.  226.  The  claim 
that  the  directors  could  not  sell  the  corpo- 
rate property,  even  though  the  company  was 
Insolvent,  against  the  dissent  of  any  stock- 
holder, is  not  Involved  here.  The  directors 
authorized  the  mortgage  to  be  made  by  and 
with  the  consent  of  the  complainants,  and 
certainly  the  trustee  In  the  mortgage  had 
the  right  to  sell  the  property  for  the  pay- 
ment of  the  corporate  debts. 

We  think  the  other  propositions  need  not 
be  considered,  as  the  sale  seems  to  have  been 
an  open  and  fair  one.  The  decree  of  th^ 
court  below  must  be  affirmed,  with  costs  In 
favor  of  the  defendants. 

MONTGOMERY,  J.,  did  not  alt    Tbe  other 

Justices  concurred. 


STEEL  ▼.  AUDITOR  GENERAL  et  al. 
(Supreme  Court  of  Michigan.    Dec  28,  1896.) 
Bonds  or  Fubuc  Offisbrs— Subett  Compaxiks. 

1.  Pub.  Acts  1895,  No.  266,  relating  to  bonds 
required  by  the  law  of  the  state,  and  permitting 
them  to  be  executed  by  a  surety  company,  is 
constitutional. 

2.  Pub.  Acts  1895,  No,  266,  |  6,  providing  that 
a  surety  on  a  bond,  when  it  is  a  surety  company, 
may  agree  for  the  deposit  of  moneys  for  which 
such  surety  is  responsible  with  a  trust  company, 
does  not  apply  to  the  bond  of  a.  state  treasurer. 

3.  The  acceptance  of  a  state  treasurer's  bond 
Is  discretionary  with  those  charged  with  the 
duty  of  acceptmg  it. 

Application  of  George  A.  Steel  for  a  writ 
of  mandamus  to  the  auditor  general  and  the 
attorney  genenU.    Granted. 

Brennan,  Donnelly  &  Tan  De  Mark,  for 
relator.  Fred  A.  Maynard,  Atty.  Gen.,  for 
respondents. 

PER  CURIAM.  Petition  for  writ  of  man- 
damus to  compel  the  auditor  general  and 
the  attorney  general  of  the  state  to  approve 
the  bond  of  the  state  treasurer,  with  the 
Fidelity  &  Deposit  Company  of  Maryland  as 
surety.  The  court  has  reached  the  following 
conclusions: 

1.  Act  No.  266  of  the  PubUc  Acts  of  1895 
is  complete  in  Itself,  without  reference  to  the 
hiw  of  1886  (Act  No.  194,  Pub.  Acts  1885). 
and  is  constitutional.  We  do  not,  therefore, 
pass  apon  the  constitutionality  of  the  act  of 
1885. 

2.  Section  6  of  the  act  of  1895  Ins  no  ap- 
plication to  the  bond  of  the  state  treasurer, 
for  the  reason  that  the  deposit  of  the  state 
funds,  subject  to  the  control  of  any  security 
company,  would  not  be  proper  or  legal.    The 
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bond  of  the  state  treasurer  falls  within  tbe 
exception  of  this  section. 

3.  The  acceptance  of  the  state  treasurer's 
bond  is  discretionary  with  those  charged 
with  the  duty  of  accepting  It,  and  the  re- 
sponsibility rests  with  them. 

4.  The  attorney  general,  In  his  brief,  says: 
"For  the  purpose  of  this  suit,  I  admit  the 
pecuniary  responsibility  of  the  surety,  and 
that,  if  the  legislation  in  this  state  by  which 
the  surety  undertakes  to  do  business  In  this 
state  is  constitutional  and  valid,  the  bond 
would  be  approved."  It  follows  that  the 
writ  must  Issue  as  prayed. 


PEOPLE  T.  PICHBTTB. 
<Supreme  Court  of  Michigan.    Jan.    6,  1897.) 
Ai<:*<»i — Warrant —  Slppicikn'ot  —  IssTRUOTioss. 

1.  A  warrant  alleging  that  defendant,  "with 
force  and  arms,"  did  set  fire  to  and  bum  a 
certain  mill,  "contrary  to  the  form  of  the  stat- 
ute," etc.,  and  referring  to  the  act  as  a  "felony," 
is  snfficient.  though  it  does  not  charge  a  "will- 
ful and  malicious"  burning,  in  the  terms  of  How. 
Ann.  St.  i  9125,  under  which  the  warrant  was 
drawn. 

2.  A  statement  that  if  the  jury  are  "satisfied, 
beyond  a  reasonable  doubt,"  that  defendant  was 
at  another  place  before  and  during  the  fire,  it 
should  acquit,  is  not  ground  for  complaint,  where 
the  court  immediately  added  that  it  should 
acquit  if  it  had  a  reasonable  doubt  as  to 
whether  defendant  was  at  such  other  place  dur- 
ing that  time. 

3.  An  instruction  that.  If  certain  testimony  be 
true,  defendant  "is  not  guilty,  and  you  should 
say  so;  or,  if  you  have  a  reasonable  doubt  about 
it.  yon  should  say  so." — is  equivalent  to  a  state- 
ment that,  if  the  Jury  have  a  reasonable  doubt, 
they  should  acquit. 

Error  to  circuit  court,  Menominee  county; 
John  W.  Stone,  Judge. 

Iiouls  Plchette  was  convicted  of  burning  a 
«awmUl,  and  brings  error.    Afl3rmed. 

J.  M.  0i>8ahl  and  Frank  Bracelln,  for  ap- 
pellant Fred  A.  Maynard,  Atty.  Gen.,  and 
W.  H.  Phillip,  Pros.  Atty.,  (or  the  People. 

HOOKER,  J.  The  plaintiff  was  convicted 
•of  the  burning  of  a  sawmill  under  the  pro- 
visions of  How.  Ann.  St  f  9125,  which  pun- 
ishes the  willful  and  malicious  burning  of 
such  buildings.  The  following  is  a  copy  of 
the  material  portion  of  the  warrant:  "On 
the  13tb  day  of  April,  A.  D.  1895,  at  the 
hour  of  ten  o'clock  in  the  nighttime  of  said 
day,  with  force  and  arms  at  the  township 
aforesaid,  did  set  fire  to  and  bum  a  certain 
mill,  to  wit  a  sawmill  there  situate,  the 
property  of  David  Nadeau  and  Louis  Na- 
<leaa,  co-partners  under  the  firm  name  of 
Nadeau  Brothers,  said  sawmill  being,  with 
the  property  therein  contained,  then,  to  wit, 
at  the  time  of  the  committing  of  the  felony 
aforesaid,  of  the  value  of  ten  thousand  dol- 
lars,—contrary  to  the  form  of  the  statute  in 
auch  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
stateof  Michigan."  It  will  be  observed  that 
tbe  warrant  does  not  charge  a  willful  and 


maliclouB  burning,  and,  oa  originally  filed, 
the  Information  was  wanting  In  this  particu- 
lar, but  after  motion  to  quash,  it  was  amend- 
ed by  the  Insertion  of  these  words,  on  ap- 
plication of  the  prosecuting  attorney.  The 
plea  of  not  £;ullty  was  entered  by  direction 
of  the  court  the  defendant  having  refused 
to  plead,  and  an  important  question  in  the 
case  is  whether  this  warrant  was  suBlclent 
to  support  the  proceedings. 

The  proceedings  before  the  justice  are  pre- 
liminary, and  the  law  does  not  require  that 
technical  accuracy  necessary  in  an  indict- 
ment or  information.  The  complaint  in 
cases  not  cognizable  by  a  justice  of  the 
peace  need  be  little  more  than  verbal  infor- 
mation of  a  supposed  wrong.  This  is  fol- 
lowed by  an  examination  under  oath  of  the 
complainant,  and  of  other  witnesses  if  deem- 
ed necessary,  and  the  magistrate  then  Issues 
his  warrant  People  v.  Bennett  (Mich.)  66 
N.  W.  281.  This  warrant  must  specify  the 
substance  of  the  offense  with  which  the  ac- 
cused Is  charged,  not  with  tecfanical  ac- 
curacy, but  In  such  manner  as  to  Inform  him 
of  what  he  has  to  meet  (How.  Ann.  St  ^ 
9456),  leaving  to  the  Information  the  office 
of  describing  with  accuracy  the  offense  with 
which  he  shall  ultimately  be  charged,  which 
iB  to  be  based,  not  alone  upon  the  warrant, 
but  upon  the  facts  developed  upon  the  pre- 
liminary examination,  as  evidenced  by  the 
depositions  returned  and  the  certificate  of 
the  magistrate;  and,  while  we  do  not  mean 
to  Imply  that  the  warrant  need  not  state 
the  offense,  we  think  It  sufficient  if  It  set 
out  the  substantial  elements  constituting  it 
In  language  within  the  ordinary  comprehen- 
sion, and  that  it  need  not  possess  the  degree 
of  certainty  of  allegation  requisite  in  indict- 
ments. Such  appears  to  be  the  view  that 
has  always  been  taken  by  this  court.  See 
People  V.  Annis,  13  Mich.  611;  People  v.  Hll- 
derbrand,  71  Mich.  313,  38  N.  W.  919;  Pe<q;>le 
T.  Dyer,  79  Mich.  480,  44  N.  W.  937.  In 
Haskins  v.  Balston,  eO  Mich.  69,  37  N.  W. 
46,  a  warrant  for  forgery  from  which  the 
intent  to  defraud  was  omitted  was  held  good, 
although  it  was  a  statutory  requisite  to  the 
ofTense,  as  much  as  willfulness  and  malice 
are  under  this  statute.  It  was  there  said: 
"But  we  think  the  warrant  so  far  as  the 
description  of  the  offense  Is  concerned.  Is 
sufficient  It  sets  out  the  overt  acts  which 
make  up  the  crime  completely,  and  a  guilty 
knowledge  of  the  forged  character  of  the 
paper.  The  term  'forged,'  in  law,  indicates 
a  fraudulent  purpose  in  making  the  paper; 
and  proof  of  the  facts  and  knowledge  set  up 
in  this  document  would  allow,  although  It 
might  not  under  some  circumstances  com- 
pel, an  Inference  of  guilt  Such  a  descrip- 
tion would  fully  Inform  the  person  charged 
as  to  what  he  was  to  meet  and  of  the  'na- 
ture of  the  accusation  against  him,'  which 
Is  the  only  constitutional  requirement  on  the 
subject  The  constitution  does  not  require 
technical  accuracy,  and  this  statute  does  not 
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require  It.  By  section  W50,  How.  Ann.  St, 
It  is  provided  that  the  preliminary  warrant 
shall  recite,  'the  substance  of  tlie  accusa- 
tion.' This  does  not  seem  to  Indicate  the 
necessity  of  anything  more,  and  there  has 
never  been  any  intimation  by  this  court  that 
any  more  was  required."  We  thinlt  that,  if 
the  term  "forgery"  Imports  fraud,  setting 
Are  to  a  mill  with  force  and  arms  Imports 
design,  and  that  the  reference  to  such  act 
as  a  felony  Is  a  sullicieut  Implication  that 
the  act  was  done  feloniously.  Furthermore, 
It  is  expressly  alleged  to  have  been  contrary 
to  the  form  of  the  statute  and  against  the 
peace  of  the  state.  Taken  as  a  whole,  we 
cannot  doubt  that  this  pai>er  is  sutHcient  to 
apprise  the  defendant  that  he  Is  charged 
with  a  criminal  act  Involvlug  willfulness  and 
malice,  and  tliat  It  was  sutUcleut  to  support 
the  examination.  Pardee  v.  Smith,  27  Mich. 
S3,  is  another  case  where,  as  said  by  Mr. 
Justice  Campbell,  "several  statutory  ele- 
ments were  left  out";  yet  the  warrant  was 
held  good,  the  "defects  ijeiug  mere  irregu- 
larities, and  not  jurisdictional."  Uasklns  v. 
Ralston,  60  Mich.  (j8,  37  N.  W.  45.  See,  also. 
People  V.  Uutau,  3  Mich.  42;  Daniels  v.  Peo- 
ple, 6  Mich.  381;  People  v.  Kahler,  »3  Mich. 
625.  53  N.  W.  82a  Under  this  view,  we  deem 
It  unnecessary  to  cite  nuthurities  to  show  that 
the  information  might  be  amended. 

Several  other  questions  are  mentioned  by 
the  briefs,  but  need  no  extended  discussion. 
The  statements  of  the  defendant  before  and 
during  the  Are  were  admissible.  We  cannot 
agree  with  counsel  that  they  tended  only  to 
show  a  design  to  burn  another  mill,  and 
whether  they  were  not  serious  was  for  the 
Jury  to  determine. 

We  think  the  failure  to  give  counsel's  third 
request  was  not  error,  the  sul)Ject  being 
Diade  sufficiently  plain  in  the  charge.  It  Is 
said  that  the  court  erred  in  instructing  the 
Jury  that  "if  you  say  you  ai*e  satisfled,  be- 
yond a  reasonable  doubt,  that  they  [Tallier 
and  PicbetteJ  were  at  Tallier's  house,  or  In 
that  vicinity,  during  all  that  time,  and  did 
not  go  to  the  mill,  you  should  acquit."  Had 
counsel  chosen  to  quote  the  whole,  viz.: 
"Now,  look  over  all  tiie  evidence  along  that 
line,  and  see  If  Wlllinui  Tallier  and  Pichette 
are  accounted  for.  If  their  presence  is  ac- 
counted for  In  the  house  of  William  Tallier 
from  a  quarter  past  8  until  after  this  build- 
ing was  on  fire,  and  If  you  shall  say  that 
you  are  satisfled,  beyond  a  reasonable  doubt, 
that  they  were  at  Tallier's  bouse,  or  in  that 
vicinity,  during  all  that  time,  and  did  not 
go  to  the  mill,  you  should  acquit  them  both, 
and  say  'Not  guilty';  or  if  you  should  say 
that  you  have  reasonable  doubt,  after  look- 
ing all  the  evidence  over,  as  to  whether  they 
were  at  the  bouse  from  a  quarter  past  8  until 
after  this  fire  broke  out,  you  should  acquit 
them," — It  would  be  apparent  from  his  brief 
that  the  court  corrected  this  statement;  and 
we  think  that  Justice  to  the  trial  court,  as 
well  as  to  this  court,  demanded  that  a  full 


and  fair  statement  of  the  charge  relating  to 
the  subject  complained  of  should  have  been 
given.  We  do  not  mean  to  imply  that  coun- 
sel should  not  raise  and  present  any  legal 
question,  Justified  by  the  record.  In  which 
they  have  confidence;  but  It  should  never 
be  based  upon  garbled  extracts  from  the 
record,  or,  as  in  this  case,  partial  extracts, 
where  the  portion  omitted  clearly  shows  that 
there  is  no  merit  In  the  point  And  we  can- 
not agree  with  counsel  in  his  construction  of 
the  following  language:  "Tallier,  it  Is  claim- 
ed by  bis  wife  and  other  witnesses,  was  in 
his  own  house  from  before  a  quarter  past  8 
until  after  the  fire  broke  out  with  the  excep- 
tion of  a  few  moments,  when  he  went  to  get 
a  pall  of  beer.  It  Is  claimed  by  his  wife  that 
she  saw  him  go  from  their  house  to  the  sa- 
loon and  get  the  beer,  and  that  she  had  her 
eye  on  him  all  the  time.  la  that  true,  gen- 
tlemen? If  it  is  true,  this  respondent  Tallier 
Is  not  guilty,  and  you  sbotild  say  so;  or.  If 
you  have  a  reasonable  doubt  about  It  yon 
should  say  so."  Wo  think  It  Is  a  dear  state- 
ment that  if  the  Jury  had  a  reasonable 
doubt  on  this  subject,  they  should  acquit 
The  Judgment  is  alllrmed. 

LONG,  C.  J.,  did  not  sit   The  other  Jus- 
tices concmred. 


BAKER  V.  CITY  OP  GRAND  RAPIBS. 

(Supreme  (yourt  of  Michigan.   Jan.  5,  1897.) 

MuN'ic-ii'AL  Coni'ORATioNg — DsritOTivs  Strbits— 
Inji'KY  to    Hedestuiaxs  —  Neqliosxcb  —  Evi- 

HBNCK  —  NdTIUB     of     DEFECTH — CoNTKIBCTOKT 
MkOI.IOBN'CR. 

1.  In  nn  action  for  Injuries  received  by  fall  ins 
into  u  Kcwor  openinR  while  crossing  the  strpet 
wlu-rp  tliere  wiis  uo  walli,  evidence  thnt  it  wa» 
ciiKtoaiiiry  f(ir  perRons  to  cross  at  that  piuo, 
and  iliiit  II  path  liud  been  worn  there,  was  ad- 
misdible  on  tiie  quest'ioiis  of  plalntiCTB  care. 

2.  A  p<><le<itrinn  who  nttempts  to  cross  a  street 
on  u  diirk  night  elsewhere  than  at  a  pablic 
crussinK  '■-■<  nut  uegliKent  per  sc. 

3.  Whctiier  a  sewer  opening  was  properly 
ligiited  was  a  question  for  the  jury,  where  wit- 
nesses tvKtified  thnt,  immediately  after  the  ac- 
cident, tliey  tried  to  lisht  and  keep  li|:htpd  the 
lantern   left  tliere  by  the  workmen,   but   failed. 

4.  A  city,  whose  duty  it  is  to  oonstrnct  a 
sewer,  cunnot  escape  liability  for  injury  to  a 
pedestrinn  who  falls  into  an  nugnarded  catch 
uiisin  diirinK  the  construction  of  the  sewer  by 
a  contractor,  on  the  Krouud  that  it  received  no 
notice  of  failure  to  guard  the  opening. 

Error  to  superior  court  of  Grand  Rapids; 
Edwin  A.  Burlingame,  Judge. 

Action  by  E'red  J.  Baker,  by  next  friend, 
against  tlie  city  of  Grand  Rapids,  to  recover 
for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Henry  J.  Felker  (Taylor  &  Eddy,  of  coun- 
sel), for  appelkmt  McKnlgbt  &  McKnigbt. 
for  appellee. 

MONTGOMERY,  3.  In  1890  the  defendant 
city   contracted    with  one   Tennis  to  oob- 
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struct  a  sewer  In  the  center  of  South  Laf- 
ayette Btreet,  together  wltb  manholes  anU 
<-atch-baslns,  or  sanC  traps.  These  catch- 
basins  were  located  between  the  gutter  and 
the  sidewalk,  and  the  excavation  for  the 
construction  of  the  same  was  7  feet  4  inches 
In  depth,  with  a  diameter  of  5  feet  4  Inches. 
The  contractor  entered  upon  the  construc- 
tion of  this  work,  and,  af  te<*  the  excavation 
of  one  of  these  openings  for  a  catch-basin, 
on  the  evening  of  November  17,  181)0,  plain- 
tiff, then  a  lad  of  15  years,  while  on  an  er- 
rand to  a  grocery  store,  and  crossing  Laf- 
ayette street  in  a  diagonal  direction,  fell 
Into  this  opening,  and  received  serious  in- 
juries, for  which  he  recovered  In  this  ac- 
tion. The  defendant  brings  error,  and  re- 
lies. In  Its  argument,  upon  four  grounds  of 
«rror,  principally:  (1)  Error  in  admitting 
proof  of  a  pathway  running  diagonally 
across  Lafayette  street.  In  the  course  taken 
by  plalntlCF;  (2)  that  there  was  no  sufficient 
proof  that  the  basin  was  left  unguarded; 
(3)  that  the  plaintiff  was  guilty  of  contrlb- 
atoi7  negligence;  and  (4)  that  no  notice  of 
the  failure  to  guard  the  opening  was 
flbown. 

1.  Testimony  was  introduced  tending  to 
show  that  It  was  customary  for  people  to 
cross  the  street  in  the  direction  taken  by 
the  plalntlfT,  and  that  a  path  had  been  worn 
across  the  street  at  this  point.  We  think 
this  testimony  could  not  have  damaged  the 
defendant,  as  it  was  the  right  of  the  plain- 
tiff to  cross  the  street  at  any  portion  of  the 
traveled  way,  and.  he  was  not  confined  to 
tbe  cross  walk.  Tbomp.  Keg.  {  387;  Lin- 
coln v.  City  of  Detroit,  101  Mich.  245,  50 
N.  W.  617.  The  fact  that  others.  In  consid- 
erable numbers,  took  this  same  course,  bore 
on  the  question  of  plaintlCTs  care  on  the 
occasion  in  question. 

2.  The  defendant's  testimony  tended  to 
8bow  that,  when  the  men  quit  work  on  the 
day  in  question,  they  placed  barriers  around 
tbe  hole,  and  left  a  lighted  lantern  there. 
Tbe  testimony  as  to  the  barriers  being 
there  was  not  wholly  undisputed,  but.  In 
addition  to  this,  there  was  testimony  tend- 
ing to  show  that  the  lantern  did  not  con- 
tain oil  enough  so  that  the  lantern  could  be 
kept  lighted.  Two  witnesses  testllled  that, 
immediately  after  the  accident,  they  at- 
tempted to  light  this  lantern,  and  keep  it 
lighted,  and  failed  In  tbe  attempt  The 
trial  Judge  properly  left  It  to  the  Jury 
whether,  in  view  of  this  testimony,  the 
place  was  properly  and  reasonably  guarded 
and  lighted.  It  cannot  be  said  that,  if  It  Is 
a  dnty  to  leave  a  light  at  this  place  at  all, 
tbis  duty  was  performed  by  leaving  a  lan- 
tern with  so  little  oil  that  It  would  not  re- 
main lighted  during  the  occasion  tor  its  use 
as  warning. 

3.  Tbe  contention  that  the  plaintiff  is 
guilty  of  contributory  negligence  as  matter 
of  law  cannot  be  allowed.  It  is  true  the 
night  was  dark,  but  the  public  streets  are 


Intended  for  travel  In  the  evening  as  well 
as  in  the  daytime,  and  It  is  not  negligence 
to  attempt  to  travel  the  public  streets  In 
the  evening.  We  are  cited  to  numerous 
cases  by  defendant's  counsel,  but  In  the 
main,  they  are  cases  where  the  traveler  has 
left  the  public  highway,  or  the  wrought  por- 
tion thereof,  and  are  clearly  distinguisha- 
ble from  this  case.  In  which  the  plaintiff 
kept  within  the  limits  of  the  highway. 

4.  The  further  contention  is  answered  by 
the  rule  laid  down  In  Corey  v.  City  of  De- 
troit, 9  Mich.  IM,  and  reaffirmed  In  South- 
weU  V.  City  of  Detroit,  74  Mich.  438,  42  N. 
W.  118,  In  which  case  tbe  rule  is  laid  down 
that  a  city,  when  performing  a  duty  Im- 
posed upon  it  by  law,  cannot  shift  the  re- 
sponsibility for  conditions  created  by  It- 
self in  the  performance  of  such  duty  upon 
a  contractor,  and  rid  Itself  of  Its  obliga- 
tions. See  Hayes  v.  City  of  West  Bay  City, 
91  Mich.  413.  51  N.  W.  10G7.  See,  also, 
Brusso  V.  Buffalo,  90  N.  T.  879;  DHL  Mun. 
Corp.  (4th  Ed.)  5,  1027,  and  note,  where  the 
authorities  are  collected. 

We  think  no  error  was  committed  to  the 
prejudice  of  defendant,  and  the  judgment 
will  be  affirmed,  with  costs.  The  other  jus- 
tices concurred. 


HOWEY  V.  FISHER. 

(Supreme  Conrt  of  Michigan.    Jan.  5,  1897.) 

TiiiAi,— Takino  Cask  thou  Jl"kv. 

The  court  should  not  take  a  case  from  the 

Jury  on  the  evidence  nnloss  it  in  very  clear,  and, 

when  he  does  so.  he  sbonld  specify  the  particular 

ground  of  his  ruling.    Long,  C.  J.,  and  Grant  J., 

dissenting. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Margaret  J.  A.  Howey  against 
Maxwell  M.  Flsber.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Frank  T.  Lodge,  for  appellant  Charles 
Flowers,  for  appellee. 

MOORE,  J.  The  plaintiff  sued  the  defend- 
ant to  recover  damages  because  of  injuries 
received  by  her,  caused  by  her  slipping  upon 
an  ley  sidewalk.  The  defendant  was  the 
owner  of  a  dwelling  house  on  Duffleld  street 
In  Detroit,  which  came  out  nearly  or  quite 
to  the  street  line.  There  were  eaves  troughs 
upon  this  house  which  were  connected  with 
a  pipe  which  led  to  the  sewer.  It  was  claim- 
ed by  the  plaintiff  that  these  eaves  troughs 
bad  been  out  of  repair  for  a  long  time,  re- 
sulting in  a  dangerous  accumulation  of  Ice 
on  tbe  sidewalk,  whenever  It  rained  and 
froze,  or  when  snow  on  the  roof  was  thaw- 
ed, followed  by  freezing  weather.  It  was 
also  the  claim  of  the  plaintiff  that  defend- 
ant had  been  notified  of  tbe  situation.  De- 
fendant denied  that  tbe  eaves  troughs  were 
out  of  repair,  and  claimed  that  new  ones  had 
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been  pnt  up  In  June  prior  to  the  accident. 
Evidence  was  ^ven  tending  to  support  the 
theory  of  each  of  the  parties.  The  circuit 
judge  submitted  the  case  to  the  Jury  in  the 
following  charge:  "Gentlemen  of  the  jury: 
This  action,  as  I  have  stated,  was  brought 
for  the  purpose  of  recovering  damages  al- 
leged to  have  happened  to  plaintiff  on  ac- 
count of  slipping  upon  an  icy  sidewalk  in 
front  of  the  premises  of  the  defendant,  or  ad- 
-Jolning  the  premises  of  the  defendant.  The 
only  question  there  Is  for  yon  to  consider, 
as  I  understand  the  law,  is  whether  the 
eaves  troughs  were  out  of  repair  at  the  time 
this  accident  happened.  The  allegation  in 
the  declaration  In  this  case  claims  that  the 
eaves  troughs  upon  the  building  were  out 
of  repair,  and  that,  on  account  of  their  be- 
ing out  of  repair,  the  water  ran  upon  the 
sidewalk,  and,  freezing,  became  ice,  and,  on 
account  of  this  condition  of  the  eaves  troughs 
and  the  Ice  formed  upon  the  sidewalk,  that 
the  plaintiff,  without  negligence  upon  her 
paK,  slipped  and  fell.'  Now,  gentlemen  of 
the  jury,  yoa  have  beard  the  testimony  In 
this  case  concerning  the  condition  of  these 
troughs.  You  have  heard  the  testimony  of 
these  women,  who  have  given  their  testi- 
mony concerning  the  condition,  and  about 
passing  by  there;  but  It  Is  not  yonr  duty  to 
consider  any  testimony,  except  such  testi- 
mony as  shall  relate  to  the  time  that  this 
accident  occurred.  If  they  have  proved  a 
condition  of  affairs,— that  Is,  defective  eaves 
troughs,  being  defective  for  want  of  repair, — 
and  that  that  condition  existed  ap  to  the 
time  the  accident  happened,  then,  if  you  find 
that  condition  existed  at  that  time,  you  are 
at  liberty  to  enter  upon  the  consideration  of 
the  other  questions  In  this  case,  which  I 
shall  submit  to  you.  You  have  also  heard 
the  testimony  of  the  young  man,  who  came 
npon  the  stand,  and  said  that  he  put  these 
eaves  troughs  In  at  a  certain  time,— In  June, 
I  think,— and  that  this  accident  occurred  in 
January,  If  I  am  not  mistaken;  and,  if  you 
shall  find,  from  the  testimony,  and  believe 
it  to  be  true,  that  those  eaves  troughs  were 
repaired  in  June,  or  made  new,  or  put  in 
good  and  proper  condition  and  repair,  and 
that  they  remained  so  up  to  the  time  of  the 
accident,  then  your  verdict  must  be  for  the 
defendant,  because,  if  these  eaves  troughs 
were  not  out  of  repair,  under  the  declaration 
In  this  case,  the  plaintiff  would  not  be  en- 
titled to  recover.  You  are  to  consider  all  the 
testimony  on  both  sides  of  this  case  for  the 
purpose  of  determining  that  condition,  and 
then  you  must  ascertain,  further,  that  there 
was  reasonable  time  existing  between  the 
time  at  which  this  condition  existed,  or  that 
Mr.  Fisher  had  some  knowledge  of  It,— that 
It  was  brought  In  some  way  home  to  him. 
There  has  been  some  evidence  tending  to 
show  that,  for  a  long  time  previous,  these 
eaves  troughs  had  been  out  of  repair,  and 
there  is  some  little  evidence  tending  to  show 
that  some  notice  of  this  condition  of  affairs 


was  brought  home  to  Mr.  Fisher;  but  If, 
subsequent  to  that  time,  this  condition  In 
the  eaves  troughs  was  remedied,  then  that 
notice  would  amount  to  nothing."  After  the 
jury  had  been  out  for  a  time,  the  jndge 
recalled  them,  and  directed  them  to  find  a 
verdict  for  the  defendant,  for  the  reason  that 
there  was  no  evidence  of  want  of  repair  of 
the  eaves  troughs  or  conductor.  The  plain- 
tiff brings  the  case  here,  and  makes  some 
assignments  of  error  in  relation  to  the  exclo- 
sion  of  testimony. 

We  do  not  think  the  court  was  in  error 
in  excluding  the  testimony  he  did.  The 
question  is  not,  however,  of  sufficient  im- 
portance to  make  It  necessary  to  discuss  it 
here.  The  important  question  In  the  case 
Is  whether  the  court  was  In  error  in  direct- 
ing a  verdict  for  the  defendant  when  there 
was  conflicting  evidence  in  relation  to  the 
condition  of  the  eaves  troughs.  In  Demill 
V.  Moffat,  45  Mich.  410,  8  N.  W.  79,  It  was 
held  "that  a  trial  judge  should  never  take 
a  case  from  the  jury  on  the  evidence,  unless 
It  Is  very  clear;  and,  when  he  does  so,  he 
should  specify  the  particular  ground  or 
grounds  of  his  ruling."  This  case  has  been 
followed  by  a  long  line  of  authorities:  Good- 
ale  V.  Bridge  Co.,  65  Mich.  413,  21  N.  W.  886; 
People  T.  Eaton,  59  Mich.  559,  26  N.  W.  702: 
Carver  v.  Plank  Road  Co.,  61  Mich.  SS4,  2S 
N.  W.  721;  Iron  Works  v.  Teuton.  67  Mich. 
623,  35  N.  W.  804;  Parrish  v.  Bradley,  73 
Mich.  610,  41  N.  W.  818;  Slade  ▼.  Lee.  W 
Mich.  127,  63  N.  W.  029.  We  think  tbe  trial 
court  was  in  error  In  directing  a  verdict  for 
the  cause  stated  by  him.  Judgment  Is  re- 
versed, and  new  trial  ordered. 

MONTGOMERY  and  HOOKER.  JJ..  con- 
cur. 

GRANT,  J.  (dissenting).  I  think  the  court 
was  correct  In  directing  a  verdict  for  tbe  de- 
fendant. There  is  evidence  that  the  eaves 
trough  and  conductors  were  once  out  of  re- 
pair, and  that  defendant  had  been  notified 
of  this  the  latter  port  of  1889  or  first  of  1890. 
One  John  Egan,  a  tinner,  testified  that  he 
put  on  a  new  eaves  trough  and  conductors 
June  23,  1892,  only  six  months  prior  to  the 
accident;  that  they  were  put  in  perfect  or- 
der; that  he  had  seen  them  frequently  there- 
after; and  that  they  continued  so.  Mrs. 
Fleming,  who  rented  the  house,  testified  to 
the  same  thing.  So,  also,  did  the  defend- 
ant. There  was  no  evidence  to  contradict 
these  three  witnesses  that  the  old  eaves 
trough  and  conductors  had  been  replaced  by 
new  ones.  If  these  new  ones  were  Improp- 
erly constructed,  or  had  gotten  out  of  repair, 
or  for  any  reason  were  defective,  there  is 
no  testimony  to  show  that  tbe  defendaot 
had  knowledge  of  it,  and  defects  In  construc- 
tion or  material  are  not  alleged.  The  con- 
ductors connected  with  the  sewer  were  close 
to  the  building,  and  in  this  respect  the  case 
differs  from  Gavett  v.  Jackson  (Mich.)  8T  N. 
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W.  617.  The  streets  and  sidewalks  in  tbe 
city  of  Detroit  were  at  tliat  time  covered 
with  Ice.  Plaintiff's  own  witnesses  testified 
that  there  was  ice  all  along  on  the  sidewalk, 
and  in  this  street,  and  also  in  the  other 
streets  of  the  city,  and  that  the  ice  could 
not  be  taken  off.  Plaintiff  herself  testified 
that  it  wonld  not  have  been  safe  for  her 
to  go  out  Into  the  street,  because  there  was 
Ice  on  the  stones.  She  testified,  "It  [the  Ice] 
bad  made  no  ridge,  but  it  was  a  layer  of 
ice  about  a  yard  square.  I  should  Judge  the 
Ice  was  an  inch  or  two  Inches  thick."  Plain- 
tiff's witnesses  testified  that  Mrs.  Fleming, 
who  leased  and  occupied  the  premises,  kept 
her  sidewalk  clean  and  In  better  condition 
than  did  most  others  in  the  Tlcinlty.  The 
weather  was  cold,  and  the  snow  on  the  roof 
thawed  to  some  extent,  and,  as  It  reached 
the  trough,  froze  and  overfiowed.  I  think  it 
very  clear  that  the  overflow  of  the  water 
was  not  the  result  of  any  defect  In  the 
trough  or  conductor,  but  resulted  from  nat- 
ural causes.  There  was,  therefore,  no  neg- 
ligence. Gavett  ▼.  Jackson,  supra.  I  think 
the  Judgment  should  be  affirmed. 

IX>NO,  0.  J.,  concurs  with  GRANT,  J. 


NEWBURY    T.    GETCHELL    A    MARTIN 
LUMBER  &  MANUFACTURING  CO. 

(Supreme  Court  of  Iowa.    Dee.  12,  1896.) 

Master  and  Bbrvant  —  Mikob  Eicplotb8  —  Ma- 

CHISBRT  —  IMJURIES— IkSTRCCTIONS— SfARIfI.K88 

Error — Damaobs — Elkmbnts— Rescction  bt 

COCRT. 

1.  In  an  action  for  Injuries  while  performing 
work  more  hazardous  than  that  for  which  a 
minor  was  employed,  an  instrnction  that  de- 
fendant was  liable  if  he  put  plaintiff  at  more 
hacardons  work  than  that  for  which  be  was 
employed  without  explaining  the  dangers  inci- 
dent thereto,  without  limiting  it  to  those  dan- 
gers of  which  the  master  knew,  or  had  reason 
to  believe,  plaintiff  was  iKnorant,  and  which 
were  not  so  obvious  as  that,  with  care,  they 
could  have  been  known  to  plaintifF,  is  erroneous. 

2.  The  foct  that  the  preponderance  of  the 
evidence  is  against  the  existence  of  the  facts 
on  which  an  instrnction  is  based  will  not  sup- 

Krt  an  objection  that  the  Instruction  Is  not 
sed  on  the  evidence. 

3.  A  master  Is  not  liable  for  injuries  to  a  serv- 
ant caused  by  orders  received  from  another  be- 
cause the  servant  believed  that  he  had  t>een  told 
to  obey  such  orders,  if  such  belief  was  not  found- 
ed on  fact. 

4.  An  Instrnction  that  plaintiff's  minority 
could  be  considered  only  upon  the  question 
whether  or  not  one  of  his  age,  experience,  and 
Intellieence  could  and  did  know  or  appreciate 
the  dangers  incident  to  the  work  is  proper. 

5.  The  mle  of  law  that  a  master  is  not  liable 
to  an  employs  for  injuries  from  improperly  us- 
ing for  one  kind  of  work,  for  which  proper  ma- 
chinery Is  fnmlshed,  machinery  sufficient  and 
proper  for  other  trork,  has  no  application  where 
such  improper  use  is  made  by  a  minor  employs 
by  order  of  a  vice  principal,  who  fails  to  ex- 
plain that  the  machine  is  not  the  proper  one  for 
the  work. 

6.  Where  a  petition  laid  damages  at  $5,000, 
and  asked  judgment  for  $10,000,  errors  in  in- 
■tmcting  that  plaintiff  could  recover  not  exceed- 


ing $10,000,  and  in  allowing  the  petition,  after 
verdict  foi  $8,000,  to  be  amended  by  laying  the 
damages  at  $10,000,  were  harmless,  where  the 
court  subsequently  reduced  the  verdict  to 
$5,000. 

7.  In  an  action  for  personal  injuries,  disfig- 
urement caused  by  the  injuries  may  be  consid- 
ered in  assessing  the  damages. 

8.  The  cost  of  medical  attendance  Is  not  an 
element  of  damages,  where  not  paid  for. 

9.  In  an  action  for  personal  mjuries,  plaintiff 
cannot  complain  of  a  ruling  requiring  him  to' 
remit  the  excess  of  a  verdict  over  the  amount  of 
damages  claimed  in  bis  petition. 

Appeal  from  district  court,  Polk  county; 
W.  A.  Spurrier,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injuries  sustained  by  plaintiff  while 
employed  by  defendant  in  its  mill.  Verdict 
and  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Guernsey  &  Bailey  and  Barcroft  &  Mc- 
Caughan,  for  appellant  McV^  &  Cheshire, 
for  appellee. 

DEEMER,  J.  The  defendant  Is  a  corpora- 
tion engaged  in  the  manufacture  of  sash, 
doors,  blinds,  and  other  woodwork.  In  the 
month  of  September,  1801,  the  plaintiff,  Har- 
ry A.Newbuiy,  a  boy  17  years  of  age,  entered 
Into  the  employ  of  the  defendant,  to  work  In 
and  about  Its  factory.  He  was  put  to  work 
In  a  room  known  as  the  "Sash  and  Blind  De- 
partment," over  which  one  Page  was  fore- 
man. He  was  engaged  as  a  sort  of  a  "roust- 
about," and  one  of  his  duties  was  to  clean 
up  the  refuse  pieces  of  wood  that  accumulat- 
ed from  time  to  time  in  the  room  where  he 
worked,  and  to  saw  them  into  proper  lengths 
for  kindling.  Plaintiff  had  done  this  cleaning 
and  sawing  on  an  average  of  about  once  ev- 
ery other  day  from  September,  1801,  to  some 
time  in  the  month  of  May,  1882,  at  which 
time  the  accident  happened  which  will  be 
hereafter  referred  to.  In  the  department 
where  the  plaintiff  worked  there  were  two 
circular  saws,— one  known  as  a  cnt-off  and 
the  other  as  a  rip  saw.  The  cut-off  saw  was 
mounted  on  a  table  which  was  about  3V^  feet 
wide,  6  feet  long,  and  2  feet  5  Inches  high. 
The  saw  was  al>out  20  Inches  from  the  end 
of  the  table  at  which  the  operator  stood. 
It  projected  a  few  inches  above  the  table, 
and  the  lumber  which  the  operator  desired 
to  saw  was  placed  upon  a  sliding  carriage, 
which  carriage  was  then  pushed,  with  the 
lumber  thereon,  against  the  saw,  by  the  oper- 
ate, who  would  place  his  hands  either  be- 
hind the  sliding  carriage,  or  iipon  the  lumber, 
and  at  safe  distance  to  the  left  of  the  saw. 
Plaintiff  was  Instructed  In  the  use  of  the 
saw,  and  was  directed  to  place  both  bands 
to  the  left  of  the  saw  while  using  It,  In  order 
to  avoid  danger.  The  rip  saw  was  mounted 
upon  a  similar  table,  but  It  had  no  carriage. 
To  the  right  of  this  saw  was  a  movable 
gauge,  which  could  be  adjusted  so  as  to  rip 
the  lumber  accurately  and  smoothly  to  the  re- 
quired width.  Designed  as  they  were  for 
special  purposes,  the  saws  were  dlffer«itly 


744 


C9  NORTHWESTERN  REPORTER. 


(Iowa. 


constrncted.  The  teeth  of  the  cut-off  saw 
were  smaller  than  In  the  rip  saw,  and  so  set 
that  they  made  a  wider  path  through  the 
wood  than  did  the  rip  saw.  There  was  the 
same  dlflference  between  them  that  there  la 
In  the  ordinary  crosscut  and  rip  saws;  the 
difference  being  due,  of  course,  to  the  fact 
that  one  Is  made  to  cat  across  the  grain  of 
the  wood,  and  the  other  with  It  Prior  to 
the  time  of  the  accident  the  plaintiff  had  used 
the  cut-off  saw  In  cutting  the  refuse  matter, 
but  he  had  not  always  followed  the  directions 
of  his  employer  with  reference  to  the  proper 
place  of  putting  his  hands  while  using  this 

machine.    On  the  day  of  May,  18S)2, 

plaintiff  was  directed  by  the  foreman  of  the 
room  to  clean  up  the  shop  and  saw  up  the 
refuse  matter  for  kindling.  This  he  proceed- 
ed to  do,  and  while  so  engaged  the  foreman 
left  the  room.  While  engaged  In  his  work, 
and  during  the  absence  of  the  foreman,  one 
Garrity,  who  was  employed  about  the  mill, 
came  to  the  plaintiff,  and  said  he  desired  to 
use  the  cut-off  saw,  and  plaintiff  claims  that 
Garrity  ordered  bim  to  use  the  rip  saw  for 
cutting  up  the  kindling.  Newbury  claims 
that,  as  he  had  never  used  the  rip  saw  for 
this  purpose,  he  asked  Garrity  how  to  use  it, 
and  that  Garrity,  In  response  to  this  request, 
went  to  the  saw,  pushed  back  the  gauge  so  It 
would  not  Interfere  with  the  lumber,  started 
it,  placed  a  handful  of  strips  upon  the  table, 
and,  with  one  band  to  the  left  and  the  other 
to  the  right  of  the  saw,  pushed  them  against 
It,  and  thus  sawed  the  lumber  into  the  re- 
quired lengths  for  kindling.  Plaintiff  also 
claims  that  Garrity  repeated  this  operation 
two  or  three  times  and  said  to  bIm  (plaintiff) 
that  that  was  the  way  to  do  it  Newbury 
says  that  he  proceeded  with  his  work  as  di- 
rected, and  that  (to  quote  plaintiff's  own  Ian- 
gunge):  "I  was  standing  at  the  north  end  of 
the  table,  looking  south.  The  north  end  of 
the  table  Is  about  three  feet  north  of  the 
saw.  I  was  working  on  the  rip  saw,  cross- 
cutting,  the  same  as  Dick  Garrity  had  told 
me  to,  and  while  doing  that  I  picked  up  an- 
other handful  of  the  strips,  and  went  to 
push  them  Into  the  saw,  and  pushed  one 
handful  through  all  right  and  the  next  time 
I  tried  It  they  wedged  on  the  saw.  The  rip 
saw  did  not  take  out  enough  of  the  wood,  but 
what  It  left  there  wedged  on  the  sides  of  the 
saw,  and  It  kind  of  made  the  saw  Jerk;  and 
when  the  saw  Jerked  It  stopped  It  a  little  bit, 
and  It  caught  a  bigger  stick,  I  suppose.  I  do 
not  know  exactly  how  It  happened,  but  It  was 
In  that  way.  At  the  time  the  saw  Jerked 
there,  my  right  hand  was.  gripping  the  end 
of  the  lumber.  The  rip  saw  was  going  up 
In  the  center  of  the  table,  and  I  bad  both 
hands  on  the  wood,  and  ran  It  along  like 
that,  and  my  right  hand  was  on  the  right- 
hand  end  of  the  stick.  In  pushing  It  down 
that  way,  I  was  holding  both  ends,  and  they 
went  down  there  and  wedged,  and  It  com- 
menced to  Jerk;  and  I  tried  to  push  It  on 
through,  and  It  gave  a  heavy  Jerk,  and  threw 


my  hand  over  onto  the  center  of  the  saw, 
like  that,  and  my  hand  was  sawed  off." 

The  negligence  charged  against  the  defend- 
ant is  the  order  of  Garrity  to  do  the  work 
with  the  rip  saw  without  informing  him 
(plaintiff),  who,  by  reason  of  his  years,  was 
without  knowledge  or  experience  sufficient  to 
comprehend  the  character  of  the  work,  of  the 
dangers  Incident  thereto,  and  in  ordering 
plaintiff  to  do  the  work  he  did  without  in- 
forming him  that  It  was  more  dangerous  than 
when  done  with  the  cut-off  saw.  It  will  be 
noticed  that  plaintiff  does  not  claim  that  he 
was  not  furnished  with  proper  tools  with 
which  to  do  his  work.  The  cut-off  saw  is 
conceded  to  be  a  proper  machine  for  the  pur- 
pose, and  it  was  the  duty  of  the  plaintiff  to 
use  It  in  the  absence  of  proper  directions 
to  use  another.  The  negligence  charged  is 
that  of  Garrity,  in  ordering  him  to  do  the 
work  with  the  rip  saw  without  Informing  the 
plaintiff  of  the  dangers  Incident  to  its  nse. 
But  defendant  cannot  t)e  held  responsible  for 
this  unless  It  is  to  be  charged  with  the  neg- 
ligence of  Garrity.  Whether  It  should  be  so 
charged  or  not  is  the  principal  question  in  the 
case  to  determine.  We  must  look  to  the  evi- 
dence relating  to  Garrlty's  authority.  It  ap- 
pears that  Samuel  Martin  was  and  is  the  vice 
president  and  general  manager  of  the  defend- 
ant corporation.  Adolph  Vieser  was  mill  man- 
ager at  the  time  of  the  accident  and  O.  A. 
Page  was  foreman  of  the  department  where 
plaintiff  was  employed.  Page  had  charge  of 
oil  the  men  in  the  room  where  plaintiff  worked, 
and  had  authority  to  direct  them  as  to  their 
work.  He  had  no  authority  to  employ  woiic- 
men,  nor  did  he  directly  discharge  them.  It 
appears,  however,  that  his  requests  for  dis- 
charge were  generally,  if  not  universally,  re- 
spected and  acted  upon.  Martin  employed  the 
plaintiff,  and  directed  him  to  go  to  Page's  de- 
partment where  be  would  be  Informed  by 
Page  as  to  his  duties,  and  that  be  must  obey 
Page.  Garrity  was  a  workman  in  the  same 
room  with  plaintiff.  He  did  machine  worii, 
principally,  although  he  occasionally  worked  at 
the  bench,  on  blinds.  There  is  also  testimony 
tending  to  show  that  early  in  the  spring  of 
1892,  while  Page  was  absent  from  the  fac- 
tory, Garrity  directed  the  men  in  the  depart- 
ment in  which  plaintiff  was  engaged,  and 
that  at  other  times,  when  Page  was  out  of 
tlie  room,  Garrity  called  plaintiff  to  his  assist- 
ance, and  directed  bim  in  his  work,  and  that 
when  Page  was  not  present  Garrity  was  in 
charge,  and  gave  directions  to  the  men.  It 
also  appears  that  for  two  or  three  days  prior 
to  the  accident,  Newbury  was  assisting  Gar- 
rity, and  working  under  his  directions.  In 
order  to  charge  defendant  with  knowledge 
of  the  fact  that  plaintiff  was  working  under 
the  direction  of  Garrity,  the  following  testi- 
mony was  delivered  by  plaintiff.  "Dick  Gai^ 
rity  wanted  me  to  do  something  there  one 
day,— me  and  Law  Martin,  I  think  it  was, 
that  was  working  there  at  the  same  time,— 
and  we  were  not  going  to  do  it;   we  wer« 
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going  to  do  something  else;  and  Dick  went 
-and  saw  Page  ubuut  it,  and  Page  told  us  to 
go  ahead;  tliat  Dick  was  an  old  band  there, 
and  we  should  mind  him;  he  would  tell  us 
what  to  do.  From  that  time  to  the  time  of 
the  Injury,  I  was  in  the  habit  of  obeying  Rich- 
ard Garrlty,  when  he  ordered  me  to  do  It." 
It  also  appears  from  the  evidence  that  Mar- 
tin was  frequently  present  at  the  room  where 
plaintiff  worked;  that  he  often  noticed  Gar- 
rlty call  Newbury  to  his  assistance;  and  that 
he  noticed  Newbury  was  assisting,  helping, 
and  obeying  Garrlty;  and  that  Garrlty  was 
the  most  experienced  man  In  the  department, 
except  Page. 

From  this  statement  of  the  evidence.  It 
will  be  seen  that  the  controlling  point  In  the 
-case  Is  the  determination  of  the  question 
as  to  whether  the  negligence  of  QaiTlty  Is  to 
be  attributed  to  the  defendant.  If  Garrlty 
was  a  mere  fellow  servant  with  plaintiff, 
then  defendant  Is  not  responsible  for  his 
negligence.  If,  on  the  other  hand,  he  Is  and 
was  a  vice  principal,  then  defendant  would 
be  chargeable  with  his  negligence.  It  Is  con- 
ceded by  all  parties  that  Martin  and  VIeser 
were  vice  principals.  Whether  Page  is  to 
be  so  classed  or  not  is  a  more  difficult  ques- 
tion, but  one  not  necessarily  determinative 
of  the  case,  for  the  real  question  is  as  to  the 
authority  of  Garrlty.  Let  it  be  conceded, 
for  the  purposes  of  the  case,  that  Page  was 
a  vice  principal,  and  yet  there  is  no  liabil- 
ity, for  it  Is  the  negligence  of  Garrlty,  and 
not  of  Page,  that  is  relied  upon.  What,  then, 
was  Garrlty's  authority?  He  had  no  pow- 
er to  employ  or  discharge  men.  The  evi- 
dence tended  to  show  that  be  had  the  right 
to  call  other  employes  to  bis  assistance  at 
all  times,  and  that  when  Page  was  absent 
be  was  foreman  of  the  shop,  or  of  the  de- 
partment In  which  he  worked.  But  as  such 
foreman  he  bad  no  more  authority  than  usu- 
ally devolves  upon  such  a  person.  We  have 
frequently  held  that  the  mere  fact  that  one 
employe  has  authority  over  others  does  not 
make  him  a  vice  principal  or  superior,  so 
as  to  charge  the  master  with  his  negligence. 
Peterson  v.  Mining  Co.,  50  Iowa,  673;  Foley 
T.  RiUlway  Co.,  64  Iowa,  650,  21  N.  W.  121; 
Bonn  V.  Null,  05  Iowa,  407,  21  N.  W.  700; 
Baldwin  v.  Railroad  Co.,  68  Iowa,  87,  25  N. 
W.  918;  Hathaway  y.  Railway  Co.  (Iowa) 
60  N.  W.  651.  This  rule,  of  course,  relates 
to  the  negligence  of  the  foreman,  as  such, 
and  not  to  his  want  of  care  In  doing  those 
things  which  the  master  is  obligated  to  per- 
form by  virtue  of  the  relation  existing  be- 
tween him  and  his  servant.  The  rule  is 
well  settled,  although  not  always  correctly 
applied,  that  the  liability  of  the  master  is 
ma4'e  to  depend  upon  the  character  of  the 
act  m  the  performance  of  which  the  injury 
occurs,  and  not  upon  the  rank  of  the  em- 
ploye who  performs  It.  If  It  is  one  pertain- 
ing to  a  duty  the  master  owes  to  bis  servants, 
be  Is  responsible  to  them  for  the  manner 
of  its  performance.     But,  if  the  act  Is  one 


which  pertains  only  to  the  duty  of  an  opera- 
tive, the  employe  performing  it  is  a  mere 
servant,  and  the  master  is  not  liable  to  a 
fellow  servant  for  its  Improper  performance. 
For  instance,  It  is  the  duty  of  {he  master  to 
make  reasonable  efforts  to  supply  his  em- 
ployes with  safe  and  suitable  machinery, 
tools,  and  appliances,  and  thereafter  to  make 
like  efforts  to  keep  the  same  in  repair,  and 
in  a  safe  and  serviceable  condition.  He  is 
also  required  to  exercise  reasonable  care 
in  selecting  and  retaining  a  sufficient  num- 
ber of  competent  servants  to  properly  carry 
on  the  business  In  which  the  servant  is  em- 
ployed. It  is  another  duty  to  make  and 
publish  such  rules  and  regulations  as  are 
reasonably  necessary  to  protect  his  employes 
against  injury  Incident  to  the  performance 
of  tlieir  duties.  And  It  is  further  the  duty 
of  the  master  who  knowingly  employs  youth- 
ful or  Inexperienced  servants,  and  subjects 
them  to  the  control  of  others,  to  see  that 
they  are  not  employed  in  a  more  hazardous 
position  than  that  for  which  they  were  em- 
ployed, and  to  give  them  such  warning  of 
their  danger  as  their  youth  and  inexperience 
demand.  These  are  duties  of  which  the  mas- 
ter cannot  relieve  himself  by  showing  that 
he  delegated  their  performance  to  another 
servant,  who  was  at  fault  in  performing 
them.  In  the  performance  of  his  duties 
the  servant,  agent,  or  employ^  stands  in  the 
place  of  the  master,  and  becomes  a  vice  prin- 
cipal, and  the  master  Is  responsible  for  his 
negligence.  Fink  v.  Ice  Co.  (Iowa)  61  N.  W. 
155;  Ha  worth  v.  Manufacturing  Co.,  Id.  68. 
There  is  no  pretense  that  this  case  falls 
within  either  of  the  first  three  exceptions  to 
the  general  rule  of  nonliability  for  the  neg- 
ligence of  fellow  servants  above  stated.  But 
It  is  claimed  that  it  does  come  squarely  with- 
in both  exceptions  stated  in  the  last;  that  is 
to  say,  that  the  defendant,  through  its  serv- 
ant and  agent,  Garrlty,  ordered  plaintiff  into 
a  more  hazardous  place  to  work  than  that 
for  which  he  was  employed,  and  that  Gar- 
rlty gave  him  Improper  and  negligent  in- 
strnctlons  as  to  how  to  use  the  saw,  and 
failed  to  warn  him  of  the  dangers  pertain- 
ing to  its  use.  Now,  If  it  be  found  that  Gar- 
rlty had  authority  to  direct  the  plaintiff  as 
to  where  and  bow  he  should  work,  and  It  is 
further  shown  that  he  ordered  him  into  an 
employment  more  hazardous  than  that  for 
which  he  was  engaged,  or  that  Garrlty  failed 
to  give  him  such  warning  of  bis  danger  as 
his  youth  and  Inexperience  demanded,  then 
the  defendant  would  be  responsible  for  Gar- 
rlty's negligence  and  plaintiff  would  be  en- 
titled to  recover,  provided  he  showed  him- 
self free  from  contributory  negligence.  Up- 
on these  propositions  the  court  below  gave 
the  following  Instructions:  "If  you  find,  un- 
der the  directions  given  you  in  the  last  pre- 
ceding instruction,  that  the  order  or  direction 
made  by  Garrlty  to  the  plaintiff  to  use  the 
rip  saw  for  the  purpose  it  was  being  used  at 
the  time  of  the  injury  was  the  order  of  the 
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defendant,  then  you  are  further  Instructed 
that  U  is  the  duty  of  the  master  who  know- 
ingly employs  a  youthful  servant,  and  sub- 
jects him  to  the  control  of  another  servant, 
to  see  that  lie  is  not  employed  in  a  more 
hazardous  position  than  that  for  which  he 
was  employed,  and  to  give  him  such  warning 
of  bis  danger  as  his  youth  or  inexperience 
demands.  And  If  you  find  that  the  use  of 
the  rip  saw  for  the  purpose  and  in  the  man- 
ner It  was  being  used  by  the  plaintiff  at  the 
time  of  the  injury  was  more  hazardous  than 
the  use  of  a  crosscut  saw,  when  used  for  the 
same  purpose,  or  that  the  use  of  the  rip  saw 
in  the  manner  and  for  the  purpose  it  waa 
being  used  at  the  time  of  the  injury  was 
more  hazardous  and  dangerous  than  when 
used  for  ripping  lumber,  then  it  was  the 
duty  of  the  defendant  to  explain,  or  have 
some  competent  person  explain,  to  the  plain- 
tiff the  extra  hazard  or  danger,  if  any,  con- 
nected with  the  operation  of  said  rip  saw 
when  used  in  the  manner  and  for  the  pur- 
pose It  was  being  used  by  the  plaintiff  at  the 
time  of  the  injury.  And  if  the  defendant 
failed  to  BO  explain,  or  cause  to  be  explain- 
ed, to  the  plaintiff  such  increased  hazard  or 
danger,  if  any,  then  the  defendant.  In  so  failing 
to  do,  will  be  deemed  negligent,  and  liable 
to  the  plaintiff,  If  such  order  to  use  the  rip 
saw  was  the  direct  and  Immediate  cause  of 
his  Injury,  unless  you  find  from  the  evidence 
that  the  plaintiff,  at  the  time  of  the  Injury, 
bad  acquired  knowledge  from  other  sources, 
or  by  experience,  of  such  extra  hazard  or 
danger  in  using  said  rip  saw  in  the  manner 
and  for  the  purpose  it  was  used  at  the  time 
of  the  Injury."  This  instruction  Is  criticised 
because,  It  Is  argued,  it  states  the  duty  of 
the  master  too  broadly.  It  is  contended  on 
the  part  of  defendant  that  the  duty  of  the 
master  is  to  warn  as  to  such  dangers,  and 
such  only,  as  he  has  reason  to  believe,  as  an 
ordinarily  prudent  man,  are  not  known  to 
the  servant.  The  instruction  quoted  relates 
to  the  duty  of  the  master  who  orders  his 
servant  into  a  more  hazardous  position  than 
that  for  which  he  was  employed,  and  falls 
to  explain  to  him  the  dangers  Incident  to  his 
work.  And,  in  so  far  as  it  makes  this  duty 
absolute,  it  seems  to  us  that  the  Instruction 
is  wrong.  The  correct  rule  is  as  stated  in 
the  case  of  Yeager  v.  Railway  Co.  (Iowa)  61 
N.  W.  215,  as  follows:  "The  duty  of  the  mas- 
ter to  Instruct  and  warn  the  servant  only 
arises  as  to  dangers  which  the  master  knows, 
or  has  reason  to  believe,  the  servant  Is  ig- 
norant of.  It  does  not  arise  as  to  dangers 
known  to  the  servant,  or  that  are  so  open 
and  obvious  as  that,  by  the  exercise  of  care, 
he  would  know  of  them;"  citing  Reynolds 
V.  Railroad  Co.  (Vt.)  24  Atl.  135;  Hallway  Co. 
V.  Davis  (Ark.)  18  8.  W.  629;  Dysinger  v. 
Railway  Co.  (Mich.)  53  N.  W.  825;  Levy  v. 
BIgelow  (Ind.  App.)  34  N.  E.  128;  Railroad 
Co.  V.  Henderson  (Ind.  Sup.)  33  N.  E.  1021; 
Merryman  v.  Railway  Co.,  85  Iowa,  634,  52 
N.  W.  545;    Downey  v.   Sawyer  (Mass.)  32 


N.  E.  654.  In  view  of  the  evidence,  it  was 
highly  important  that  the  Jury  be  correctlT 
informed  as  to  when,  and  under  what  cir- 
cumstances, it  was  the  duty  of  the  master 
to  warn  his  servant  of  the  dangers  lucideat 
to  bis  work. 

2.  The  eighth  Instruction  Is  complained  of. 
It  Is  as  follow.!:  "Further,  regarding  the 
relation  of  fellow  servants,  you  are  instruct- 
ed that  the  master  may  so  act,  and  instmct 
his  servants  to  obey  one  of  their  number 
in  the  performance  of  their  work  for  the 
master,  that  in  the  performance  of  such 
duties  so  required  by  the  master  the  servant 
so  authorized  to  transact  the  business  of 
the  master  In  the  performance  of  such  duties 
for  the  time,  as  to  such  servants  who  have 
received  of  the  master  a  direction  to  obey, 
becomes  the  agent  or  representative  of  the 
master,  in  such  sense  that  the  master  is  li- 
able for  the  negligence  of  the  servant  so  In- 
vested with  authority,  while  In  the  perform- 
ance of  the  duties  directed  in  the  manner 
aforesaid  by  the  master.  And  tf  you  find  from 
the  evidence  that  Samuel  Martin,  the  vice 
president  and  general  manager  of  the  defend- 
ant corporation,  told  the  plaintiff  to  obey 
Foreman  Page  and  that  Page  would  tell  him 
what  to  do,  and  that  thereafter  Page  told  the 
plaintiff,  prior  to  the  time  of  the  injury, 
to  obey  the  orders  or  commands  of  Rich- 
ard Garrity,  and  that  Martin  knew  that 
plaintiff  was  under  the  direction  of  Richard 
Garrity,  and  required  to  obey  the  orders  and 
instructions  of  Garrity,  and  acquiesce  there- 
in, then  the  said  Garrity,  when  he  told  the 
plaintiff  to  use  the  rip  saw  In  the  manner 
and  for  the  purpose  it  waa  bdng  naed  at 
the  time  of  the  injury,  was  the  agent  or 
representative  of  the  defendant  corporation. 
In  such  sense  that  the  order  of  Richard 
Garrity  to  use  the  rip  saw  In  the  manner 
and  for  the  purpose  It  was  being  oaed  at 
the  time  of  the  Injury  would  be  the  order 
of  the  defendant  to  use  the  said  rip  saw." 
The  objections  to  it  are  that  there  Is  no 
evidence  that  Page  told  plaintiff  that  he 
should  obey  the  orders  and  commands  of 
Garrity,  or  that  Martin  knew  that  plaintiff 
was  under  the  direction  of  Garrity,  and  was 
required  to  obey  his  orders.  These  objec- 
tions are  without  foundation,  for  we  think 
there  is  evidence  to  establish  both  proposi- 
tions. It  may  be  that  the  prepouderance  of 
it  is  to  the  contrary,  but  we  are  not  dealinc 
with  the  question  as  to  the  weight  of  the 
evidence.  It  Is  also  contended  that  the  io- 
Rtruction  is  wrong  for  the  reason  that  it 
holds  the  defendant  to  liability  simply  be- 
cause Garrity  was  in  control  of  the  vrorfc 
as  foreman  or  temporary  overseer  of  tbe 
work.  If  we  were  to  consider  the  Instruction 
apart  from  tbe  evidence  in  tbe  case.  It  is 
likely  that  it  would  be  condemned.  But,  as 
applied  to  the  evidence.  It  was  a  correct 
statement  of  the  law  as  we  have  announced 
It  In  the  first  paragraph  of  this  opinion. 

8.  Tbe  ninth  Instruction  was  as  follows- 
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"As  before  stated,  it  is  conceded  tliat  there 
'was  not  any  actual  direction  given  by  Page 
to  the  plaintiff,  at  the  time  of  the  Injury, 
to  obey  Garrlty  in  reference  to  the  work 
at  which  he  was  engaged  when  injured,  but 
it  is  claimed  by  the  plalntifF  that  he  was 
acting  in  obedience  to  prior  directions  from 
Martin  to  obey  Page,  and  from  Page  to  obey 
Garrity;  and  in  determining  whether  or  not 
plaintiff  Is  Justified  in  claiming  that  be  was 
thus  acting  under  the  direction  of  the  de- 
fendant, in  obeying  Garrity,  you  are  to  con- 
sider all  the  evidence  in  relation  to  that 
matter;  what.  If  anything,  was  said  by  Mar- 
tin to  plaintiff  in  relation  thereto;  what, 
if  any,  knowledge  Martin  had  in  relation 
to  Garrity  commanding  or  directing  the 
plaintiff;  what,  if  anything,  he  said  and  did 
in  relation  thereto;  what,  If  anything,  was 
said  by  Page  to  the  plaintiff  In  relation  to 
ol>eytng  Garrity;  whether  such  commands. 
If  any,  were  for  the  plaintiff  to  obey  in 
particular  Instance  or  instances,  or  in  every 
Cnstance;  and  all  facts  and  circumstances 
In  evidence  bearing  upon  said  matter.  And 
if,  from  the  consideration  of  all  the  evidence 
and  the  circumstances,  you  believe  that  Mar- 
tin commanded  the  plaintiff  to  obey  Page 
in  all  instances,  and  that  Pago  commanded 
plaintiff  to  obey  Garrity  in  all  instances, 
or  that  Martin  and  Page  gave  plaintiff  such 
commands  to  obey  as  a  reasonably  prudent 
boy  of  the  age  and  experience  of  the  plain- 
tiff at  that  time  would  understand  and  be- 
lieve to  be  an  order  to  obey  Page  and  Gar- 
rity in  every  instance,  and  plaintiff  did  so. 
In  good  faith,  believe,  then  you  would  be 
warranted  in  finding  that  he  was  acting 
nnder  the  direction  of  defendant,  in  obeying 
Garrity,  but  not  otherwise."  This  instruc- 
tion Is  criticised  because  it  Is  said  there  is 
no  evidence  to  support  it  In  this  we  can- 
not agree  with  counsel.  Properly  construed, 
it  had  evidence  in  Its  support,  and  it  is  not 
snbject  to  the  criticism  made.  The  latter 
part  of  the  instruction  is  also  challenged 
because,  It  Is  said,  it  makes  the  defendant 
liable  for  the  plaintiff's  mere  belief  as  to 
tbe  orders  given  him.  We  think  this  ob- 
jection is  well  taken.  An  order  designed 
for  one  purpose,  and  misunderstood  for  an- 
other, would  not  be  an  order  for  the  latter 
purpose.  McCarthy  v.  Railway  Co.,  83  Iowa, 
485,  50  N.  W.  21. 

4.  Appellant's  counsel  make  the  following 
subheading  to  one  division  of  their  argu- 
ment: "The  Fact  that  the  Plaintiff  was  a 
Minor  does  not  Make  Garrity  a  Vice  Princi- 
pal." This  is  a  proper  statement  of  the  l.iw, 
but  we  fall  to  find  where  the  court  below 
held  anything  to  the  contrary.  The  instruc- 
tions tell  the  Jiu7  that  they  may  consider 
the  plaintiff's  minority,  in  determining  the 
question  as  to  whether  he  had  intelligence 
enough  to  appreciate  the  dangers  that  were 
involved  In  the  employment  and  that  they 
might  also  consider  the  plaintiff's  age,  in  de- 
t«rmining  whether  or  not  he  was  guilty  of  i 


contributory  negligence.  These  instructions 
do  not  tend  to  hold  defendant  to  liability 
because  the  minority  of  plaintiff  made  Gar- 
rity a  vice  principal.  In  tills  connection  we 
may  consider  the  objection  lodged  against 
the  eleventh  instruction.  This  part  of  the 
charge  related  to  tbe  subject  of  contributory 
negligence,  and  told  the  Jury,  in  effect  that 
they  should  consider  the  plaintiff's  minority 
solely  upon  the  question  as  to  whether  or 
not  one  of  his  years  and  experience  and  in- 
telligence could  and  did  know  or  appreciate 
the  danger,  If  any,  there  was  in  operating 
the  rip  saw.  This  Instruction  was  In  accord 
with  the  voice  of  authority,  and  was  proper- 
ly given.  Merryman  v.  Railway  Co.  (Iowa) 
52  N.  W.  545;  McMillan  v.  Railroad  Co.,  46 
Iowa,  231;  Beach,  Contrib.  Neg.  {  130. 

6.  Appellant's  counsel  say,  in  argument 
that  the  defendant,  having  furnished  the 
proper  machine,  Is  not  liable,  where  the 
servant  makes  use  of  it  for  an  improper 
purpose.  This  statement  announces  a  cor- 
rect rule  of  law.  But  does  It  apply  to  the 
case  at  bar?  Here  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  was  not  in- 
formed by  any  one  that  the  cut-off  saw 
was  the  one,  or  ;the  only  one,  to  be  used  in 
cutting  the  kindling;  and  that  he  was  or- 
dered to  obey  the  directions  of  Page,  and, 
in  Page's  absence,  to  obey  Garrity.  It  was 
plaintiff's  duty  to  obey  all  orders  given  him 
by  his  superiors,  unless  their  .performance 
Involved  a  hazard  which  no  ordinarily  pru- 
dent person  would  have  subjected  himself 
to.  In  obeying  his  superiors,  he  had  a  right 
to  assume  that  they  would  subject  him  to 
no  greater  risks  than  his  contract  of  em- 
ployment contemplated,  and  tliat  on  account 
of  his  age  and  inexperience,  they  would  fur- 
nish him  proper  machines,  and  give  him  the 
needed  Information  as  to  how  to  operate 
them.  He  had  no  knowledge  as  to  what 
machines  he  should  use,  except  as  he  was  in- 
formed by  his  superiors.  And,  in  using  the 
machines  which  they  directed  him  to  oper- 
ate, he  was  but  doing  a  duty  to  his  employ- 
ers. The  rule  of  law  relied  upon  by  appel- 
lant's counsel  is  not  applicable  to  the  case. 
Our  conclusions  on  this  branch  of  the  case 
find  some  support  In  the  case  of  Sprague  v. 
Atlee,  81  Iowa,  1,  46  N.  W.  756. 

6.  It  is  said  that  the  evidence  conclusively 
shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  that  the  verdict  Is  con- 
trary to  the  sixth  instruction,  which  related 
to  this  subject  In  view  of  a  new  trial,  it  Is 
better  that  we  express  no  opinion  upon  these 
matters. 

7.  The  court  instructed  the  Jury  that,  if 
they  found  for  plaintiff,  they  could  allow 
blm  as  damages  any  sum  not  exceeding 
$10,000.  It  appears  from  the  record  that 
the  original  petition  asked  for  but  $5,000 
damages.  Afterwards,  by  leave  of  court, 
this  petition  was  amended  so  that  the  prayer 
was  for  $10,000,  but  the  clause  in  the  pe- 
tition stating  plaintiff's  damages   was  not 
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amended.  This  stood,  as  In  the  original  pe- 
tition, at  J5,000.  The  verdict  was  for  $8,000. 
The  court,  however,  reduced  It  to  |5,000;  and, 
after  the  verdict  was  returned,  the  plaintiff, 
by  leave  of  court,  filed  an  amendment  to  his 
petition  stating  that  he  was  damaged  to  the 
amount  of  $10,000.  The  defendant  com- 
plains of  the  insiructlon  given  by  the  court, 
and  of  the  pei-mlsslon  given  plaintiff  to 
amend.  It  Is,  no  doubt,  true  that  plaintiff 
could  not  cover  the  defect  by  amendment 
after  verdict.  See  Cox  v.  Railway  Co.,  77 
Iowa,  478,  42  N.  W.  429.  But  It  clearly  ap- 
pears that  no  prejudice  resulted  to  defendant 
by  reason  of  the  ruling.  The  court  reduced 
the  verdict  to  the  sum  of  $5,000,  and,  in 
so  doing,  not  only  covered  the  error  with 
reference  to  the  amended  pleading,  but  also 
the  error  in  the  incitruction. 

8.  The  Instruction  with  reference  to  the 
measure  of  damages  tells  the  jury  that  they 
may  consider  plaintiff's  disflgurement  of  per- 
son as  an  element  This  Is  said  to  be  error. 
We  do  not  think  so.  We  have  uniformly 
held  that  this  may  be  considered  in  personal 
Injury  cabes.  And  such  seems  to  be  the  gen- 
eral rule.  1  Suth.  Dam.  t  158,  and  authori- 
ties cited;  Thomas,  Neg.  pv  461c. 

9.  Another  element  of  damages  which  the 
court  permitted  the  jury  to  consider  in  the 
event  they  found  for  plaintiff  was  for  medic- 
al services  rendered.  It  appears  that  the 
doctor  who-  attended  the  plaintiff  charged 
$81  for  his  work.  Whether  this  charge  was 
made  against  plaintiff,  or  his  father,  does 
not  appear.  But  as  the  father,  or,  in  the 
event  of  bis  death,  the  mother,  was  primari- 
ly liable  for  the  bill,  we  must  assume  It 
was  charged  to  bim  or  her.  And,  if  so 
charged,  then  the  plaintiff  cannot  recover 
this  item.  But,  if  not  so  charged,  we  do  not 
think  plaintiff  was  entitled  to  recover  this 
item,  under  the  showing  made.  The  liability 
was  primarily  that  of  the  father.  He  was 
liable  for  the  support  and  maintenance  of 
bis  minor  son,  and  It  must  be  presumed  that 
he  win  meet  his  obligation.  Plaintiff,  as 
a  minor,  cannoi  recover  for  these  services; 
not,  at  least,  until  he  has  paid  the  bllL 
Tompkins  v.  West  (Conn.)  16  Atl.  237. 

10.  Misconduct  on  the  part  of  the  plaintiff's 
attorney  was  one  of  the  grounds  for  a  new 
trial.  We  hav9  examined  the  record  with 
reference  to  this  matter,  and  find  there  is 
DO  reason  for  interfering  with  the  discretion 
of  the  trial  court  in  overruling  the  motion 
on  this  ground. 

11.  Some  other  questions  are  discussed  by 
counsel.  But,  as  they  are  not  likely  to  arise 
on  another  trial,  we  do  not  consider  them. 

12.  Plaintiff  appeals  from  the  ruling  of  the 
court  requiring  him  to  remit  $3,000  of  the 
verdict.  We  do  not  think  he  Is  In  a  position 
to  complain— First,  on  account  of  the  con- 
dition of  the  pleadings  to  which  we  have 
referred;  second,  because  this  matter  rests 
peculiarly  within  the  discretion  of  the  trial 
court,  and  we  see  nothing  to  indicate  that 


he  abused  this  discretion.  For  reasons  point- 
ed out,  the  judgment  of  the  district  court 
is  reversed. 


CHAPPELL  V.  SMITH  et  at 
(Supreme  Court  of  Nebraska.     Jan.  7,  18974 

BtiPCLATION— CONSTKUCTIOX. 

Eiid,  from  an  examination  of  the  record, 
that  the  decree  couiplaiued  of  is  warranted  by 
the  judgment  of  this  court  on  a  former  appeal 
and  agreement  of  parties  made  pending  such  ap- 
peal. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sheridan  county; 
Bartow,  Judge. 

Action  by  James  Ghappell  against  William 
H.  Smith,  the  Michigan  Savings  &  Loan  As- 
sociation, and  others.  From  that  part  of  the 
decree  allowing  interest  on  the  amount  ad- 
judged to  be  due  the  association,  plaintiff  ap- 
peaK     Affirmed. 

Alien  a.  Fisher,  for  appellant.  Albert  W. 
Crltes,  for  appellees. 

POST,  O.  J.  This  is  an  appeal  by  the  plain- 
tiff from  80  much  of  a  decree  of  the  district 
court  for  Sheridan  county  as  allows  interest 
upon  the  amount  due  the  Michigan  Savings  & 
Loan  Association  pending  an  appeal  by  the 
latter  from  the  original  decree  of  foreclosure. 
The  proceeding  as  instituted  by  the  pl&intiff 
was  to  enforce  a  mechanic's  lien  for  labor  and 
material  furnished  in  the  erection  of  a  certain 
building  in  the  village  of  Hay  Springs,  in 
said  county.  A  decree  was  In  due  time  en- 
tered by  which  the  equities  of  the  plaintiff 
and  the  several  defendants  were  determined, 
and  from  which  the  Michigan  Savings  &  Lioan 
Association  prosecuted  an  appeal  to  this  court 
The  appeal  thus  taken  resulted  in  an  order 
so  modifying  the  decree  below  as  to  give  the 
mortgage  of  the  appellant  priority  over  the 
lien  of  the  plaintiff,  and  remanding  the  cause 
with  direction  to  determine  the  equities  of 
the  parties  affected  in  accordance  with  the 
opinion  therein  filed.  See  Chappdl  v.  Smith, 
40  Neb.  579,  59  N.  W.  110.  The  district 
court,  as  we  infer  from  the  briefs  of  counsel, 
upon  the  entry  of  a  second  decree,  awarded 
interest  in  favor  of  the  appellee  association 
upon  Its  mortgage  debt  from  the  date  of  the 
original  finding,  to  which  the  plaintiff  except- 
ed, and  which,  as  already  Intimated,  is  tbe 
ground  of  complaint  on  this  appeal.  By  agree- 
ment of  parties,  the  property  which  was  the 
subject  of  controversy  was  sold  pending  the 
former  appeal,  and  the  sale  thereof  confirmed, 
as  per  stipulation,  without  prejudice  to  tbe 
rights  of  the  appellant  therein  named;  the 
proceeds  of  such  sale,  amounthig  to  $1,!MX>. 
being  returned  into  court  for  distribution  in 
accordance  with  the  final  decree  in  the  cause. 

It  is  argued  that  the  second  decree  is  e^ 
roneous  (1)  because  the  property  In  question 
was  purchased  by  tbe  savings  and  loan  asso- 
ciation through  Its  trustee,  John  B.  Corliss- 
(2)  because  said  association,  having  acquired 
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title  to  the  ptoiterty  by  means  of  Its  super- 
Bedeas  undertaking,  prevented  enforcement  of 
other  Uens  thereon  during  the  pendency  of  its 
appeal.  It  is  not,  according  to  our  under- 
standing ot  the  record,  necessary  to  pursue 
the  subject,  by  Inquiring  what  would  have 
been  the  equities  of  the  parties  in  the  absence 
of  the  stipulation  to  which  reference  has  been 
nade.  It  is  sufficient,  for  the  purpose  of  the 
case  actually  presented,  that  the  parties  in 
Interest  expressly  stipulated  for  the  sale  of 
the  property,  and  conflrmation  thereof,  not- 
withstanding the  supersedeas  undertalting  of 
the  defendant  association  that  such  sale 
should  be  without  prejudice  to  the  rights  of 
any  party  to  appeal  from  the  original  decree, 
and  that  any  party  to  such  decree  might  pur- 
chase the  property  and  receive  a  deed  there- 
for. It  was  by  said  agreement  further  recited 
that  the  intention  thereof  was  "to  substitute 
the  proceeds  of  such  sale  for  the  property  af- 
fected by  the  decree,  and  to  hold  said  pro- 
ceeds in  court  until  the  priorities  of  the  par- 
ties and  their  rights  thereto,  respectively,  may 
be  finally  determined."  The  necessary  infer- 
ence from  the  record  Is  that  the  defendant  as- 
sociation, as  purchaser  of  the  mortgaged 
prot>erty,  advanced  the  full  consideration 
therefor  In  cash,  and  that,  as  such  purchaser, 
its  relation  to  the  i>lamtifr  and  its  co-defend- 
ants Is  that  of  a  stranger  to  the  decree.  The 
rights  of  the  parties  were,  according  to  their 
agreement,  unaffected  by  the  sale  of  the 
property  pending  the  appeal,  and  it  is  not 
apparent  to  us  in  what  manner  the  plaintifT, 
as  the  holder  of  a  subordinate  lien,  can  be 
prejudiced  by  a  finding  and  decree  In  favor  of 
the  defendant  association  for  the  amount  ad- 
mitted to  be  due  by  the  terms  of  its  mortgage. 
Not  Is  the  fact  that  the  plahitiS  was  prevent- 
ed from  enforcing  its  lien  pending  the  appeal 
to  this  court  at  all  material,  since  the  liability 
of  the  defendant  association  therefor  as  the 
at^ellant  Is  measured  by  the  terms  of  the 
supersedeas  undertaking  given  by  it  De- 
cree affirmed. 


RAKBR  V.  STATB. 
(Supreme  Court  of  Nebraska.    Jan.  7,  1897.) 
CKmiNAt.  Law— Instrdctions— Error  Ccked  — 

CRIMINAt.  tilBEL — BUHDBH  OP  PrOOP. 

1.  A  question  discnBsed  in  the  brief  of  counsel, 
but  not  raised  by  any  assignment  in  the  peti- 
tion in  error,  will  not  be  cunsidered. 

2.  A  material  mlaatatement  of  the  issues  in 
an  instruction  in  a  criminal  case  is  error,  which 
will  not  be  cured  by  a  correct  statement  in  an- 
other instruction. 

3.  A  false  and  malicious  publicntion,  in  print 
or  writing,  which  tends  to  injure  the  reputation 
of  another  person,  or  to  bring  him  in  contempt, 
hatred,  or  ridicule,  is  libelous,  and  the  publisher 
ia  amenable  to  the  criminal  law. 

4.  In  a  prosecntion  for  criminal  libel,  It  is 
error  to  so  instruct  the  Jury  as  to  cast  upon 
the  defendant  the  burden  of  establishing  that 
the  alleged  publication  was  not  libelous. 

(Syllabus  by  the  Court.) 

Brror  to  district  court,  Douglas  county; 
Scott,  Judge. 


W.  S.  Raker  was  convicted  of  criminal 
libel,  and  brings  error.    Reversed. 

James  Hassett,  W.  S.  Summers,  and  E.  O. 
Strode,  for  plaintiff  in  error.  A.  8.  Churchill, 
Atty.  Gen.,  and  Geo.  A.  Day,  Dep.  Atty.  Gen., 
for  the  State. 

NORVAL,  J.  W.  S.  Raker  was  convicted 
in  the  district  court  of  Douglas  county  of 
the  publication  of  a  criminal  libel,  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  the  period  of  one  year.  He  has  brought 
the  record  to  this  court  for  review,  alleging 
44  grounds  for  reversal  of  the  judgment  pro- 
nounced against  him,  all  of  which  will  not 
be  noticed,  for  the  reason  that  to  do  so  would 
necessitate  our  writing  a  treatise  on  the  law 
of  criminal  Ubel,  and  criminal  procedure  a* 
well,  which  task  we  neither  have  the  time 
nor  Inclluatlon  to  now  undertake.  This  opin- 
ion will  be  confined  to  a  consideration  of  but 
a  few  of  the  principal  questions  raised. 

The  defendant,  on  March  1,  1895,  was  the 
editor  and  publisher  of  the  Gretna  Reporter, 
a  weekly  newspaper,  published  in  Sarpy 
county,  this  state,  and  In  the  issue  of  his  pa- 
per of  the  above  date  appeared  the  follow- 
ing article,  of  and  concerning  Job  Babbitt, 
the  complaining  witness,  who  was  foreman 
of  the  grand  jury  then  In  session  In  the  city 
of  Omaha:  "Job  Babbitt,  the  foreman  of 
the  federal  grand  Jury,  now  in  session  at 
Omaha,  and  also  a  de  facto  member  of  the 
Christian  church,  is  untiring  in  his  efforts  to 
know  the  facts,  as  well  as  to  listen  to  the 
testimony  as  to  the  evils  existing  in  the 
'Gate  City.'  Accordingly,  one  night  last 
week,  he,  together  with  a  party  of  his  col- 
leagues, took  advantage  of  the  absence  of 
his  religions  associates  to  visit  one  of  the 
dives  in  the  burnt  district,  to  while  away 
an  hour,  and  see  Omaha  by  gaslight,  listen 
to  the  entrancing  music,  but  we  hope  not  to 
cultivate  the  acquaintance  of  the  sirens  that 
danced  attendance  on  them.  At  any  rate, 
the  party  were  comfortably  enjoying  a  cigar 
around  a  table  from  which  the  glasses  had 
not  yet  been  removed  when  our  reporter 
entered.  He  was  naturally  somewhat  sur- 
prised, but  reasoned  that  that  was  part  of 
their  business,  and  let  it  go  at  that.  The  ob- 
ject of  their  business  will  doubtless  be  made 
known  when  the  Indictments  are  returned." 
The  Information  charges  that  the  defendant, 
in  Douglas  county,  "unlawfully,  feloniously, 
and  maliciously  contriving  and  intending  to 
injure,  scandalize  and  vilify  the  good  name 
and  reputation  of  one  Job  Babbitt,  and  to 
bring  him  into  hatred  and  contempt,  ridicule 
and  disgrace,  unlawfully,  feloniously,  and 
maliciously  did  publish  a  certain  false,  ma- 
licious, and  defamatory  libel,  of  and  con- 
cerning the  said  Job  Babbitt,  in  the  Gretna 
Reporter,  a  weekly  newspaper  printed  and 
published  in  the  town  of  Gretna,  Sarpy  coun- 
ty, Nebraska,  and  having  a  general  circula- 
tion, also  then  published  and  having  a  cir- 
culation in  Douglas  county,  Nebraska,  in  a. 
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part  of  which  said  false,  scandalous,  ma- 
licious, and  defamatory  libel  were  and  are 
contained  the  following  false,  malicious, 
scandalous  and  libelous  words  and  matters 
of  and  concerning  the  said  Job  Babbitt,  to 
wit:  [Here  follows  that  portion  of  the  artl- 
tlcle  above  set  forth,  commencing  with,  "Ac- 
cordingly one  night  last  week,"  and  ending 
with,  "danced  attendance  on  them,"  together 
with  the  innuendoes  set  out  in  the  informa- 
tion.]" A  demurrer  to  the  information  was 
overruled  by  the  trial  court,  which  decision 
is  the  first  ground  of  complaint  In  the  brief 
filed.  This  point  cannot  be  considered,  for 
the  reason  the  ruling  on  the  demurrer  Is  not 
made  the  basis  of  any  one  of  the  assign- 
ments in  the  petition  in  error. 

Objection  Is  made  to  the  first  Instruction 
by  the  court  on  its  own  motion,  which  under- 
took to  state  to  the  Jury  all  the  material 
averments  contained  in  the  information,  but 
was  not  wholly  successful  in  that  regard. 
The  jury  were  told,  inter  alia,  the  informa- 
tion charged  that  the  alleged  libelous  article 
was  published  "in  the  Gretna  Beporter,  a 
weekly  newspaper  printed  and  published  In 
the  town  of  Qretna,  Sarpy  county,  Nebraska, 
and  having  a  general  circulation  in  Douglas 
couuty."  It  is  the  quoted  portion  of  the  in- 
struction which  the  defendant  assails,  and 
the  criticism  directed  against  it  is  well  mer- 
ited. The  Information  contained  no  aver- 
ment to  the  effect  that  the  Gretna  Beporter 
was  a  newspaper  of  general  circulation  in 
Douglas  county,  yet  the  Jury  were  told  by 
the  first  instruction  that  it  did  so  allege, 
while  the  eighteenth  paragraph  of  the  charge 
advised  the  jury  that  the  information  stated 
that  the  paper  "in  which  the  alleged  libel 
was  published  by  the  defendant  was  a  news- 
paper having  a  general  circulation,"  not  lim- 
iting it  to  any  county,  and  that  the  publica- 
tion of  a  false  and  malicious  libel  In  a  news- 
paper liaving  a  general  circulation  consti- 
tutes a  felony,  punishable  by  imprisonment 
In  the  penitentiary,  but  If  the  paper  did  not 
have  such  a  circulation,  the  publication  of 
such  an  article  therein  would  not  be  libel, 
but  misdemeanor  merely.  The  different 
parts  of  the  charge  were  contradictory  and 
conflicting  upon  the  question  of  the  charac- 
ter of  the  circulation  of  the  paper,  and  tend- 
ed to  confuse  and  mislead  the  jury  in  their 
deliberations.  If  the  Gretna  Beporter  mere- 
ly had  a  general  circulation  in  one  county, 
as  the  court  by  the  first  Instruction  so  direct- 
ed the  Jury  was  the  allegation  of  the  infor- 
mation, then,  under  the  decision  in  Koen  v. 
State,  35  Neb.  676,  63  N.  W.  595,  no  felony 
was  charged  against  the  accused,  but,  at 
most,  a  misdemeanor.  The  jurors  may  have 
believed  that  the  defendant  was  being  tried 
alone  for  the  lesser  offense,  and  hence  mis- 
led to  return  a  verdict  of  guilty  as  set  forth 
lu  the  Information,  which  charged  the  high- 
est grade  of  criminal  libel  known  in  this 
state.  The  attorney  general,  in  his  brief 
tiled,  concedes  that  the  instruction  was  bad, 


and  that,  if  the  charge  contained  no  other 
direction  upon  the  question  of  the  circula- 
tion of  the  Gretna  Reporter,  the  conviction 
could  not  stand;  but  he  insists  that  the 
charge  of  the  court  must  be  construed  as  a 
whole,  and,  when  thus  considered,  if  it  fully 
and  fairly  state  the  issues,  there  is  no  error. 
Such  is  undoubtedly  the  doctrine  recognized  by 
this  court,  but  this  rule,  applied  to  this  case, 
will  not  cure  the  error  in  the  first  instmetion. 
If  it  had  merely  failed  to  state  some  allegatioii 
contained  in  the  Information,  this  defect  would 
have  been  rendered  harmless  If  the  omission 
was  covered  by  some  other  portion  of  the  cbaree 
of  the  court.  The  vice  hnputed  to  the  first  in- 
struction is,  not  that  it  merely  omitted  to  state 
something,  but  that  it  misstated  the  avermeni 
of  the  Information  as  to  the  circulation  of  the 
paper  containing  the  alleged  libelous  article; 
and  such  error  is  not  cured  by  tlie  correct  state- 
ment concerning  the  subject  in  another  para- 
graph of  the  charge.  Ballard  v.  State,  19  Neb. 
(J0»,  28  N.  W.  271;  Galloway  v.  Hicks,  26  NeU 
631,  42  N.  W.  709. 

Complaint  is  made  of  the  giving  of  the  third 
Instruction,  which  reads  as  follows:  *'(3)  A 
libel  is  a  false  and  malicious  publication,  ex- 
preased  either  in  print  or  in  writing,  or  by 
pictures,  effigies,  or  other  signs,  tending  to 
injure  the  reputation  of  one  alive,  and  expose 
him  to  public  hatred,  contempt,  <m:  ridicule. 
It  will  be  observed  that,  in  order  to  constitute 
the  false  and  malicious  publication,  the  print 
or  writing  need  not  in  fact  hajure  the  repu- 
tation, nor  In  fact  expose  him  to  public  hatred, 
contempt,  or  ridicule.  It  is  sufitdent  if  it 
tends  to  injure  the  reputation  of  the  person, 
and  tends  to  expose  him  to  public  liatred. 
contempt,  or  ridlctile.  Nor  is  the  state  re- 
quired to  prove,  in  order  to  prove  a  libel,  that 
the  false  and  malicious  publication  tends  to 
injtue  the  reputation  of  the  person,  and  ex- 
pose him  to  public  hatred,  contempt,  and  rid- 
icule. It  is  sufficient  if  the  publication  of  the 
matter,  either  in  print  or  writing,  tends  to  in- 
jure the  reputation  of  a  person,  and  expose 
him  to  public  hatred,  or  expose  him  to 
contempt,  or  to  expose  htm  to  public  ridi- 
cule." The  criticism  is  directed  against  the 
portion  of  the  Instruction  which  says,  "Nor 
is  the  state  required  to  prove,  in  order  to  prove 
a  libel,  that  the  false  and  malicious  publica- 
tion tends  to  Injure  the  reputation  of  a  per 
son,  and  expose  him  to  public  liatred,  con- 
tempt, and  ridicule."  It  is  argued  that  hj 
this  language  the  burden  was  cast  apon  the 
defendant  to  prove  that  the  portion  of  the  ar- 
ticle made  the  basis  of  the  prosecution  wa« 
not  libelous.  Concedhig,  without  deciding,  the 
point  that  the  language  just  quoted  would  be 
a  correct  statement  of  the  law  when  applied 
to  a  false  and  malicious  puUIcation  of  an  ard- 
de  which  on  its  face  discloses  that  It  tends  to 
Injure  the  reputation  of  a  particular  person, 
or  to  cause  his  social  degredation,  or  to  exoitp 
public  distrust,  contempt,  or  hatred  for  him. 
such  rule  was  not  appropriate  in  this  cai>e. 
since  the  part  of  the  article  set  out  in  the  in- 
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formation  does  not  Import  defamation  on  Its 
face  of  a  particular  person.  It  does  not  even 
iii(>ntloD  the  name  of  the  complaining  witness, 
and,  standing  alone,  and  disconnected  Wltb 
the  remainder  of  the  article,  required  proper 
tnducements,  Innuendoes,  and  evidence  to 
make  it  apply  to  Job  Babbitt,  and  also  to  show 
the  words  were  employed  in  a  libelous  sense. 
It  was,  therefore,  for  the  state  to  prove  that 
the  publication  tended  to  Injure  the  complain- 
ing witness,  or  to  expose  him  to  public  hatred 
or  contempt,  which  fact,  if  it  be  a  fact,  was 
the  province  of  the  Jury  to  determine,  from  all 
the  evidence  In  the  case,  under  proper  Instruo 
tiooB.  It  was  not  for  the  defendant  to  show 
the  article  was  not  libelous,  but  the  burden 
-was  upon  the  state  to  establish  every  ele- 
ment of  the  offense. 

It  is  insisted  that  the  court  erred  In  the  fifth 
paragraph  of  its  charge,  which  was  to  the 
-effect  that  the  publication  of  a  false  and  ma- 
licious libel  of  and  concerning  a  person,  either 
in  print  or  In  writing,  which  tends  to  Injure 
the  estimation  In  which  one  Is  held,  and  to 
Injure  his  good  name,  and  to  cause  him  to  be 
despised,  and  to  be  treated  with  contempt, 
constitutes  a  criminal  libel,  within  the  mean- 
ing of  the  law.  The  point  Is  made  that  the 
foregoing  definition  of  libel  Is  correct  from 
the  standpoint  of  civil  liability,  but  that  crlm- 
ioal  prosecutions  can  only  follow  a  public 
wrong,  and  that  a  publication  must  be  of 
such  a  nature  as  tends  to  create  a  breach  of 
the  peace,  and  to  disturb  the  harmony  of  so- 
ciety; dee  it  is  not  made  the  l>asis  of  crim- 
inal prosecution.  In  Moore,  Cr.  Law,  i  724, 
it  is  said:  "An  indictment  lies  for  publish- 
ing words  which  contained  that  sort  of  im- 
putation which  Is  calculated  to  vilify  a  man, 
and  bring  blm  into  hatred,  contempt,  or 
ridicule,  though  the  words  impute  no  punish- 
able crime."  In  2  Whart  Cr.  Law  (10th  Ed.) 
i  1595,  It  Is  Stated  that  it  Is  defamatory  to 
publish  tliat  of  another  wliich  will  put  him, 
supposing  him  to  obey  the  Impulses  common 
to  men  under  such  circumstances,  in  a  condi- 
tion of  mind  which  Is  iiltely  to  result  in  a 
breach  of  the  peace.  And,  even  supposing 
there  b«  no  dangw  of  any  such  action  on  his 
part.  It  is  defamatory  to  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule.  The  same 
author,  at  section  1598,  uses  this  language: 
"Wiiatever,  if  made  the  subject  of  a  civil  ac- 
tion, would  be  considered  libelous,  without 
laying  special  damage,  is  indictable  In  a  crtm- 
ioal  court;  and  by  this  test,  therefore,  the  law 
of  libel,  as  expressed  in  actions  for  damages. 
Is  brought  to  l)ear  on  criminal  prosecutions." 
In  State  v.  Spear,  13  R.  I.  324,  It  was  ruled 
that  "a  publication  is  libelous  If,  without  char- 
ging an  indictable  offense,  it  falsely  and  ma- 
liciously Imputes  conduct  tending  to  injure 
reputation,  to  cause  social  degradation,  or  to 
excite  public  distrust  or  hatred."  To  the 
same  effect  are  Giles  v.  State,  6  Ga.  27G;  State 
V.  Mayberry,  33  Kan.  441,  6  Pac.  553;  State  v. 
Jeandell,  5  Har.  (Del.)  475;  13  Am.  &  Eng. 
Enc.  Law,  291,  and  the  numerous  cases  cited 


in  note  1.  Applying  the  doctrines  of  the  fore- 
going authorities  to  the  question  under  consid- 
eration, the  definition  of  lll>el  as  laid  down  by 
the  court  in  the  instruction  under  considera- 
tion Is  not  faulty,  but  entirely  sound. 

The  sixth  instruction  Is  criticised  as  being 
argumentative.  After  defining  slander  and 
libel.  It  says:  "The  words  of  the  slanderer 
may  arouse  anger,  resentment,  and  revenge 
to-day;  but  they,  like  all  human  utterances, 
lose  their  potency,  their  vehemence,  their  pow- 
er of  producing  anger,  resentment,  and  re- 
venge. Ere  the  end  of  the  morrow  they  die, 
young  and  soon  forgotten.  Not  so  when  those 
words  are  reduced  to  writing  or  print,  and 
published.  They  live  on  and  on,  and  are  read 
by  the  children  and  children's  children  to  the 
last  generation  of  the  person  libeled.  They 
arise,  in  all  their  hideous  deformity,  to  vex, 
sap,  and  destroy  the  happiness,  the  peace,  the 
good  names  of  the  living,  and  beloved  mem- 
ory of  the  dead,  while  time  lasts,  because  the 
ink  that  prints  a  published  libel  never  fades, 
never  dies."  Argumentative  instructions 
should  not  be  given.  Whether  the  language 
above  quoted  is  faulty  in  that  regard  we  shall 
not  stop  to  decide,  but  pass  it  with  t];ie  ob- 
servation that  it,  as  well  as  other  portions  of 
the  charge,  very  clearly,  if  not  quite,  invaded 
the  province  of  the  Jury.  For  the  errors  in- 
dicated, the  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial.  Reversed 
and  remanded. 


BLODQBTT  v.   STATE. 

(Supreme  Ck)urt  of  Nebraska.     Jan.  7,  1897.) 

Imdiotmekt  —  Demuhhbr  —  Motion  to  Stkikb  — 

dcplicitt— contbiipt — review. 

1.  A  motion  or  objection  directed  to  an  indict- 
ment or  information  as  a  whole  will  be  over- 
ruled unless  applicable  to  each  count  thereof. 

2.  A  charge  of  malpractice  iM^ainat  an  attor- 
ney and  counselor  at  law  may  be  joined  with  a 
prosecution  for  a  contempt  of  court  where  t>oth 
charges  involve  a  single  transaction. 

3.  A  flnding  without  a  judgment  In  a  sum- 
marv  prosecution  for  contempt  of  court  will 
not  be  reviewed  by  means  of  proceedings  in  er- 
ror. 

4.  The  test  by  which  to  determine  the  suffi- 
ciency of  an  indictment  is  whether  enough  re- 
mains, after  rejecting  ail  unnecessary  averments 
thereof,  to  satisfy  the  requirements  of  the  stat- 
ute. 

6.  The  remedy  of  the  accused  in  an  indictment 
or  information  is  by  plea,  and  not  by  motion  to 
strike  unnecessary  and  Immaterial  ailegations, 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Hall,  Holmes,  and  (3omish,  Judges. 

Harrison  H.  Blodgett  was  convicted  of  con- 
tempt and  of  malfeasance  as  an  attorney,  and 
brings  error.    Afilrmed. 

Jaa.  B.  Philpott,  for  plaintiff  in  error.  A  S. 
Churchill,  Atty.  Gen.,  Geo.  A.  Day,  Dep.  Atty. 
Gen.,  and  W.  H.  Woodward.  (3o.  Atty.,  for 
the  State. 

POST,  C.  J.  The  plaintilT  In  error  was  prose- 
cuted in  the  district  court  for  Lancaster  county 
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by  means  of  an  Information  presented  by  the 
coimty  attorney,  In  which  he  is,  by  the  first 
count,  charged  with  a  constructive  contempt  of 
court.  In  the  willful  attempt  to  binder  the  due 
administration  of  Justice  in  a  proceeding  pend- 
ing before  said  court,  and,  by  a  second  count 
thereof,  with  malfeasance  as  an  attorney  and 
counselor  at  law,  under  the  provisions  of  sec- 
tion 6,  c.  7,  Comp.  St.,  entitled  "Attorneys." 
I'he  allegations  of  the  first  count  which  are 
deemed  material  to  the  present  inquiry  are.  In 
substance,  as  follows:  The  plaintiff  In  error, 
on  the  24th  of  October,  1895,  t>eing  the  defend- 
ant In  an  action  then  pending  and  on  trial  In 
said  court.  In  which  the  Lincoln  Savings  Bank 
was  plaintiff,  willfully  conspired  with  one  Wen- 
eel  to  corrupt  certain  Jurors  previously  impan- 
eled and  sworn  to  try  the  Issues  in  said  cause; 
that  pursuant  to  such  conspiracy,  and  with  the 
knowledge  and  procurement  of  the  plaintiff  In 
error,  said  Wenzel  approached  one  of  the  Jurors 
so  engaged  In  the  trial  of  said  cause,  and,  with 
money  fumlEfaed  for  such  purpose  by  the  plain- 
tiff In  error,  treated  said  Juror  to  intoxicating 
liquors,  and  at  said  time  requested  bim  (the 
Bald  Juror)  to  "stand  for  Blodgett,"  meaning 
ttaereljy  that  sold  Juror  should  in  said  cause 
endeavor  to  secure  a  verdict  favorable  to  the 
plaintiff  In  error.  The  second  count  differs 
from  the  first  In  one  respect,  viz.  the  plaintiff 
in  error  is  therein  described  as  an  attorney 
and  counselor  at  law,  engaged  la  the  practice 
of  his  profession  In  the  courts  of  this  state,  and 
It  is  charged  that  the  acts  above  enumerated 
were  done  by  him  as  such  attorney  and  coun- 
selor at  law,  with  Intent,  corruptly,  to  Influ- 
ence and  deceive  the  district  court  in  the  dis- 
position of  the  cause  above  mentioned.  Upon 
the  filing  of  said  Information,  the  plaintiff  In 
error,  who  had  hi  the  meantime  been  arrested 
in  obedience  to  a  capias  Issued  by  order  of 
court,  was,  on  his  own  request,  allowed  time 
within  which  to  plead  thereto.  He  subsequent- 
ly interposed  motions  to  strike  portions  of  each 
count,  and  to  quash  each  count  of  the  informal 
tlon,  on  the  ground  of  misjoinder,  which  mo- 
tions were,  in  turn,  overruled,  as  were  also  de- 
mnrrers  to  the  several  counts.  He  thereupon 
filed  an  answer  denying  seriatim  the  material 
allegations  of  the  Information,  and  demanding 
that  he  be  discharged,  and  the  proceeding 
against  him  dismissed,  which  motion  was  like- 
wise ovemtled.  Having  refused  to  plead  fur- 
ther, a  plea  of  not  guilty  was  entered  by  order 
of  court,  which  was  followed  by  a  heartaig  and 
general  finding  of  guilty  as  to  each  count  of  the 
Information,  upon  which  Judgment  vras  enter- 
ed disbarring  the  accused  from  practice  as  an 
attorney  and  counselor  before  the  district  court 
for  the  Third  Judicial  district,  and  committing 
bim  to  the  costody  of  the  sheriff  until  payment 

of  the  cost  of  prosecution,  taxed  $ 

In  this  proceeding  to  review  the  Judgment 
thus  rendered,  we  will,  for  convenience,  first 
notice  the  assignments  which  pres&nt  the  re- 
fusal to  dismiss  the  information  upon  the  filing 
of  the  answer  to  which  reference  has  been 
made.    It  has  been  held  that  In  all  prosecutloos 


for  contempt  arising  oat  of  proceedings  In  com- 
mon law  actions,  or  which  are  cognisable  by 
courts  of  law,  as  distinguished  from  conrts  at 
equity,  the  answer,  of  the  accused  nneqnivo- 
cally  denying  the  alleged  contemptuous  act.  un- 
less committed  in  facie  curiae.  Is  conclusive  in 
his  favor.  4  Enc.  PI.  &  Prac.  795,  and  caws 
cited.  But  the  applicability  of  that  rule  to  oar 
practice  is  a  question  not  presented  by  this  rec- 
ord, since  the  motion  was  directed  to  the  Infor- 
mation as  a  whole,  and  not  merely  to  the 
charge  of  contempt 

The  argument  of  the  plaintiff  In  error,  so  far 
as  it  relates  to  this  branch  of  the  case,  ap- 
pears to  rest  upon  the  assumption  that  a  pro- 
ceeding for  the  disbarment  of  an  attorney  Is, 
in  effect,  a  prosecution  for  contempt  of  court, 
and  governed  by  the  rules  of  practice  inci- 
dent thereto.  The  fact  that  a  contempt  may, 
and  in  practice  frequently  has,  been  held  to  be 
suttldent  ground  for  disbarment,  has,  no  doubt, 
led  to  some  confusion  upon  the  subject,  al- 
though the  source  of  Jurisdiction  In  the  two 
classes  of  cases,  as  well  as  the  end  to  be  sab- 
served  by  the  respective  proceedings.  Is  essen- 
tially different.  A  contempt  by  a  licensed  at- 
torney may,  and,  indeed,  frequently  does,  con- 
stitute grounds  for  disbarment;  but  It  by  no 
means  follows  that  cause  for  disbarment,  of 
necessity,  amounts  to  a  contempt.  The  dis- 
tinction between  the  two  proceedings  is  thus 
correctly  stated  by  the  supreme  court  of  Colo- 
rado: "The  purpose  of  proceedings  tar  con- 
tempt and  those  for  disbarment,  and  the  pow- 
ers and  duties  of  courts  in  connection  there- 
with, must  not  be  confused.  The  former  may 
be  termed  a  police  regulation  or  power  for  the 
protection  of  the  oourt  from  present  dh:«ct  In- 
terference and  annoyance  in  a  trial  or  proceed- 
ing taking  place  before  it  The  latter  is  In- 
tended to  protect,  generally,  the  administration 
of  Justice,  to  save  the  legal  profession  from 
degradation  t^  unworthy  membership,  and  to 
guard  the  interest  of  litigants  against  Injury 
from  those  intrusted  with  their  legal  busings. 
The  power  to  act  in  connection  with  the  former 
Is  lodged  In  the  court  before  or  against  whom 
the  offense  is  committed.  Authority  to  pro- 
ceed In  the  latter  Is  possessed  exclusively  by 
the  tribunal  authorized  to  grant  licenses  ad- 
mitting to  the  profession.  The  former  is  pun- 
ished by  fine  or  imprisonment,  and  in  many  in- 
stances the  proceeding  is  smumary  and  large- 
ly a.  parte.  The  sole  penalty  in  connection 
with  the  iatta  Is  a  prohibition  from  practicing 
in  courts  of  record,  and  this  Judgment  can  only 
be  entered  upon  notice  of  the  charge  preferred, 
and  a  full  hearing  in  defense;  ample  time  f«: 
preparation  being  given,  and  all  legitimate  de- 
fenses being  allowed  and  considered."  People 
V.  Green,  7  Colo.  244,  3  Pac.  65,  374.  What- 
ever might  have  been  the  merits  of  the  objec- 
tion bad  It  been  confined  to  the  charge  of  con- 
tempt alone.  It  was,  as  directed  to  the  Informa- 
tion as  a  whole,  not  well  taken,  and  the  order 
overruling  It  is  accordingly  free  from  error. 

Much  has  been  said  In  argument  respecting 
the  joinder  of  the  proceeding  for  diaiwniient 
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-with  the  pKMecotlon  for  contempt.  We  are, 
bowever,  onable  to  perceiye  any  substantial  ob- 
jection to  the  practice  complained  of.  There 
waa.  It  should  be  observed,  no  motion  or  re- 
quest for  an  order  requiring  the  county  attor- 
ney to  elect  betwem  the  two  counts  of  the  In- 
lormatlon.  Where  two  or  more  distinct  felon- 
ies, arising  out  of  different  transactions,  are 
charged  In  the  same  indictment  or  Information, 
the  prosecutor  will,  on  motion  of  the  accused, 
be  required  to  elect  upon  which  he  will  proceed. 
Such  objection  must,  however,  be  made  before 
trial  and  verdict;  otherwise  it  will  be  waiv- 
ed. Thompson  v.  People,  4  Neb.  624;  Aiken 
T.  State,  41  Neb.  203,  50  N.  W.  88S.  But  the 
information  In  this  case  Is,  we  think,  free  from 
the  vice  Imputed  to  It.  Where  different  crimi- 
nal acts  constitute  parts  of  the  same  transac- 
tion, they  may  be  Joined  In  the  same  Indict- 
ment w  count  thereof.  "There  are,"  as  said 
In  Aiken  y.  State,  supra,  "many  Illustrations 
of  this  role,  among  which  are  burglary  and 
larceny.  It  Is  permissible  to  ch.<uge  a  burglary 
only,  as  that  the  accused  broke  and  entered 
with  intent  to  steal  property,  and  also  a  lar- 
ceny, as  that  be  then  and  there  stole  the  prop- 
erty described;  and  such  an  Indictment  will 
sustain  a  conviction  for  either  of  the  crimes  so 
charged."  If  we  concede,  for  the  puriwse  of 
this  discussion,  that  the  Inhibition  against  the 
Joinder  of  distinct  offenses  Is  applicable  to  sum- 
mary proceedings  of  the  character  here  Involv- 
ed. It  by  no  means  follows  that  there  is  In  this 
instance  a  transgression  of  the  rule  stated.  It 
la,  on  the  contrary,  obvious  that  two  counts 
refer  to  the  same  transaction,  of  which  the  dis- 
trict court  might  have  taken  cognizance  when- 
ever brought  to  its  attention,  by  information  or 
otherwise.  And  the  statement  In  the  second 
count  of  the  plaintiff  In  error's  character  as 
an  attorney  and  counselor  at  law  Is,  we  have 
no  doubt,  permissible  under  the  nde  recog- 
nized In  Aiken  v.  State. 

But  the  objection  is  at  this  time  without 
force  for  another  reason.  Although  the  find- 
ing apparently  Included  both  counts  of  the 
Information,  the  judgment  Is  responsive  to 
the  second  count,  and  the  penalty  Imposed  Is 
that  prescribed  by  section  6,  c  7,  Comp.  St, 
▼is.  the  disbarment  of  the  accused  as  an  at- 
torney and  counselor  at  law.  The  record, 
therefore,  so  far  as  it  relates  to  the  alleged 
contempt,  unaffected  by  the  charge  of  mal- 
feasance as  an  attorney,  like  that  of  a  ver- 
dict without  a  final  Judgment,  cannot  be 
made  the  subject  of  a  review  by  means  of  a 
petition  in  error. 

The  remalnlFg  questions  relate  to  the  re- 
fusal of  the  district  court,  on  the  motion  of 
the  plaintiff  in  error,  to  strike  portions  of  the 
Information.  To  set  out  at  length  the  alle- 
gations assailed  would  result  in  the  unwar- 
ranted prolonging  of  this  opinion.  They  are, 
It  may  be  conceded,  matters  of  detail  only, 
annecessary  in  the  statement  of  the  offenses 
sought  to  be  charged,  and  which  should  be 
rejected  as  mere  surplusage.  Unnecessary 
minuteness  of  description  may  operate  to  the 
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prejudice  of  the  prosecution,  since  do  alle- 
gation, necessary  or  unnecessary,  descrip- 
tive of  that  which  Is  legally  essential  to  the 
charge  of  the  Indictment,  can  be  rejected  a» 
surplusage.  1  Bisb.  Cr.  Proc.  485.  But,  in 
general,  unnecessary  averments  in  an  Indict- 
ment or  Information  "may  be  treated  as  mere 
waste  material,  to  pass  unnoticed,  and  hav- 
ing no  legal  effect  whatever."  1  Blsb.  Gr. 
Proc.  {  478.  The  test  by  which  to  determine 
the  sufficiency  of  an  Indictment  is  whether 
enough  remains  after  the  rejection  of  all  re- 
dundant matter  to  satisfy  the  requirement  of 
the  law;  and  the  remedy  of  the  accused  1« 
In  every  such  case  by  plea,  and  not  by  mo- 
tion to  strike  the  unnecessary  averments. 

The  attorney  general  has,  it  should  be  stat- 
ed, expressed  a  doubt  of  the  Jurisdiction  of 
the  district  court  to  commit  plaintiff  in  error 
for  nonpayment  of  costs.  The  theory  upon 
which  the  court  acted  In  the  imposition  ot 
tbat  part  of  tbe  penalty  is  not  apparent  from 
the  record  or  briefs  of  counseL  We  are  sa^ 
isfied,  therefore,  without  pursuing  the  sub- 
ject, to  so  modify  the  Judgment  as  to  award 
execution  for  taxable  costs  In  accordance 
with  the  statute  above  cited.  The  Judgment, 
as  thus  modified,  will  be  affirmed.     Affirmed. 


WINTERS  V.  MBANS. 
(Supreme  Conrt  of  Nebraska.     Jan.  7,  1897.) 

ACTIOM    AOAINST    PlIlM  — Pl.EAr>I!ia— DEiCKIPTIOIT 

OF  Mbmbers  —  Bii.i,  or   ExciiPTiONs— LlA- 

BiLiTT  or  Individual  Propertt. 

1.  The  description  of  the  individual  members 
of  n  defendnnt  psrtDership  firm  does  not  make 
such  indiTidual  defendants,  the  reference  ta 
them  being  merely  descriptio  personie. 

2.  Where  there  is  satisfactory  evidence  that 
there  had  been  a  proper  authentication  of  a  bill' 
of  exceptions  attached  thereto,  which  by  acci- 
dent bad  become  detached  and  lost,  such  sliow- 
insr  is  held  sufficient  secondary  evidence  to  jus- 
tify consideration  of  the  bill  of  exceptions  aa- 
such. 

3.  In  an  action  under  section  27,  Code  Civ. 
Proc,  to  charge  the  property  of  an  individual' 
member  of  a  firm  with  the  payment  of  a  Jndg- 
ment  against  it,  an  entry  of  appearance  by  the- 
firm,  whereby  jurisdiction  was  conferred  to  ren- 
der such  judgment,  and  the  failure  to  interpose- 
the  statute  of  limitations  as  a  defense,  conclnde- 
the  individual  to  the  binding  force  of  snchi 
judgment  with  respect  to  the  objections  indi- 
cated. 

(Syllabus  by  the  Court.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  67  N.  W.  155. 

RYAN,  O.  In  this  case  there  was  filed 
an  opinion  directing  the  affirmance  of  the 
Judgment  of  the  district  court  of  Adams 
county.  The  evidence  was  not  examined  on 
that  occasion,  for  the  reason  that  It  was  not 
embodied  in  an  authenticated  bill  of  excep- 
tions. Winters  v.  Means,  48  Neb.  833,  67 
N.  W.  155.  Subsequently,  a  satisfactory 
showing  was  made  that,  before  the  cause 
was  submitted,  there  had  been  attached  to 
the  alleged  bill  of  exceptions  such  a'lithea- 
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ticatlon  as  entiUed  It  to  be  considered,  but 
that  In  some  unaccountable  manner  this  evi- 
dence had  become  detached.  This,  as  sec- 
ondary eyldence,  was  deemed  satisfactory, 
within  the  rule  recognized  in  Warren  y. 
Brown,  81  Neb.  8,  47  N.  W.  636,  and,  ac- 
cordingly, a  rehearing  was  granted.  In  this 
opinion  we  shall  resume  the  history  of  this 
case  at  the  point  where  it  was  brolcen  off 
by  the  discovery  that  there  was  no  properly 
authenticated  bill  of  exceptions.  It  la  now 
proper  to  state  that  In  the  answer  and  cross 
petition  of  Means  it  was  alleged  that  execu- 
tions had  issued  from  time  to  time  upon  the 
Judgment  against  the  firm  of  W.  L.  Smith  & 
Co.,  and  that  the  same  had  been  returned 
unsatisfied  for  want  of  property  wherewith 
to  satisfy  the  same.  As  we  view  it,  this 
pleading,  after  the  dismissal  of  the  petition 
of  Leroy  S.  Winters  by  himself,  stood  as  a 
petition  for  affirmative  relief,  against  a  part- 
ner made  sole  defendant  by  bis  own  procure- 
ment. This  being  true.  Winters  could  not 
be  heard  to  complain  that  the  other  members 
of  said  firm  had  not  been  Joined  as  defend- 
ants with  him.  The  pleading  disclosed  the 
rendition  of  the  judgment  against  the  firm 
of  W.  li.  Smith  &  Co.,  and  the  insufllclency 
of  the  partnership  property  to  satisfy  the 
same.  The  prayer  was  that  execution  might 
be  issued  against  Leroy  S.  Winters,  accord- 
ing to  the  statute  In  such  cases  made  and  pro- 
vided, and  for  such  other  further  and  differ- 
ent relief  as  might  be  agreeable  to  equity 
and  good  conscience.  By  these  averments, 
ander  the  circumstances  of  this  case,  and 
ijy  the  prayer  noted,  there  was  a  sufficient 
-compliance  with  the  requirements  of  section 
27,  Code  Civ.  Proc.,  to  entitle  Means  to  re- 
lief in  accordance  with  the  provisions  of 
■eald  section,  provided  Winters  was  a  mem- 
'ber  of  the  firm,  and  was  bound  by  the  Judg- 
ment against  it.  It  is  proper  to  state,  even 
«t  the  rlslc  of  repeating  what  may  have  al- 
ready been  said  In  some  former  opinion,  that 
the  action  Instituted  by  Means  against  the 
firm  of  W.  L.  Smith  &  Co.  with  other  de- 
fendants, as  to  whom  there  was  subsequently 
a  dismissal,  was  for  the  recovery  of  Judg- 
ment In  the  sum  of  $15,000,  and  interest 
thereon  from  July  11,  1874,  on  account  of 
'labor  performed  and  materials  furnished  in 
the  construction  of  a  certain  railroad  bridge, 
pursuant  to  the  terms  of  a  written  contract 
between  Means  and  said  firm.  It  was  al- 
leged In  the  petition  of  Means  that  this  labor 
was  done  and  material  furnished  between 
•the  date  of  the  contract,  which  was  May  2, 
1874,  and  July  11,  1874,  inclusive  of  the  last- 
named  day.  This  petition  was  filed  on  July 
8,  1878.  After  it  had  been  filed,  there  were 
filed  in  succeesian,  with  the  leave  of  the 
-court,  two  amended  petitions,  but,  as  there 
was  no  matter  in  either  requiring  special  at- 
tention, we  shall  forbear  describing  these 
two  pleadings.  On  June  22,  1880,  there  was 
«  Judgment  in  favor  of  Means  In  the  sum 
4>(  122,091.     It  will  be  necessary  to  consider 


the  record  of  the  entry  of  this  Judgment  In 
the  course  of  this  discussion,  and  at  that 
time  the  particular  matters  to  which  atten- 
tion should  be  directed  wiU  be  described. 

We  shall  now  consider  the  objections  urged 
by  Winters  to  the  granting  of  the  reliet 
prayed  In  the  case  at  bar.  In  the  orlsinal 
and  amended  petitions  of  Means,  the  firm 
against  which  Judgment  was  sought  was  de- 
scribed as  "W.  L.  Smith  &  Co.,  consisting  of 
WlUlam  li.  Smith,  John  J.  Worswlclc,  Leroy 
S.  Winters,  Charles  Wells,  and  Henry  P. 
Handy."  In  this  language  there  was  really 
named  but  one  defendant,  W.  tu  Smith  & 
Co.  The  quoted  language  which  followed 
the  name  of  said  firm  was  descriptive  of  its 
membership,  and  did  not  Imply  that  these 
individuals  were  defendants.  As  this  was 
an  unincorpDrated  association  formed  for  the 
purpose  of  doing  business  In  this  state^  It 
was  unnecessary,  under  the  provisions  of  sec- 
tion 24,  Code  Civ.  Proc,  to  name  the  in- 
dividuals composing  it.  This  particularity 
In  describing  the  firm  was  mere  surplusage, 
and,  as  such,  must  be  ignored.  As  a  reason 
why,  in  this  case,  the  Judgment  of  Means 
against  W.  L.  Smith  &  Co.  should  not  be 
enforced  against  himself,  as  a  member  there- 
of. Winters  alleged  that  no  service  of  sum- 
mons had  ever  been  made  on  W.  L.  Smith 
&  Co.;  that  said  firm  bad  never  appeared; 
and  that  the  district  court  never  had  obtain- 
ed jurisdiction  of  said  firm.  On  November 
215,  1879,  there  was  in  the  case  of  Means 
against  W.  L.  Smith  &  Go.  the  following 
proceedings,  as  shown  by  the  Journal  entry 
of  said  district  court:  "Come  now  the  de- 
fendants, and  in  open  court  present  their 
motion  for  leave  to  answer  said  amended 
petition,  which  Is  also  by  the  court  sustain- 
ed, and  leave  is  hereby  grlven  said  defend- 
ants to  answer  thereto  within  sixty  (60) 
days,"  etc.  In  the  same  cause,  under  date 
of  June  22,  1880,  default  was  entered,  the 
Journal  in  that  connection  reciting  that  the 
defendants  had  appeared  by  attorney  on  No- 
vember 25,  1879,  aslilng  leave  to  answer, 
which  was  then  granted,  and  had  then  failed 
to  plead,  answer,  or  demur.  It  is  true  that 
this  Judgment  was  afterwards  reversed  In 
this  court  (41  N.  W.  157),  but  that  fact  In 
no  way  Invalidated  the  general  apj[>earance 
by  the  firm  of  W.  L.  Smith  ft  Co.  It  Is  pos- 
sible, as  contended,  that  the  ose  of  the  word 
"defendants"  may  have  been  because  the 
members  of  the  firm  were  regarded  as  beln^ 
defendants;  but  this  assumption,  as  already 
stated,  was  unwarranted.  The  record  quot- 
ed shows  that  there  was  a  general  appear^ 
ance  for  the  firm,  and  whether  or  not  orig- 
inally there  was  proper  service  of  summons 
Is  thereby  rendered  ImmaterlaL 

The  second  contention  made  by  the  reply 
of  Winters  was  that  he  was  not  a  member 
of  the  firm  of  W.  L.  Smith  tc  Co.  at  the  time 
the  cause  of  action  accrued  upon  which  suit 
was  brought,  but  had  previously  severed  his 
connection  with  that  firm,  as  was  well  known 
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to  Means,  with  whose  knowledge  and  con- 
sent, before  Means  had  done  anything  under 
his  contract,  the  Interest  of  Winters  had 
been  transferred  to  John  X  Worswlck,  by 
whom  all  liabilities  of  Winters  bad  been  as- 
sumed. On  the  trial  of  this  case,  Mr.  Win- 
ters testified  that  he  had  sold  bis  interest  In 
the  firm  of  W.  L.  Smith  &  Co.  to  his  partner 
Worswlck,  on  June  5,  1874;  but  there  was 
no  attempt  to  show  that  this  transfer  was 
known,  much  less  assented  to,  by  Means. 
When  the  contract  was  made,  Mr.  Worswlck 
was  one  of  Its  members,  and  the  assumption 
of  the  responsibility  of  Winters  by  Worswlck 
could  merely  operate  to  release  Winters,  for 
already  Worswlck,  as  partner,  was  person- 
ally liable  for  the  entire  indebtedness  of  the 
firm,  and  the  alleged  transfer  to  him  of  the 
liability  of  Winters  added  nothing  to  the 
assurance  of  payment  to  Means.  Under  this 
condition  of  the  proofs,  Mr.  Means  testified 
that  he  never  knew  that  Winters  claimed 
to  have  severed  his  connection  with  the 
firm  of  W.  L.  Smith  &  Co.  until  this  action 
was  begun  by  Winters.  Under  these  cir- 
cumstances, there  was  not  sufiident  evidence 
to  Justify  an  assumption  that  Means  assent- 
ed to  the  withdrawal  of  Winters  from  the 
firm  of  W.  L.  Smith  &  Co.,  and  to  his  release 
from  liability  as  a  member  of  said  firm  with 
respect  to  its  existing  contract  obligations. 

It  was  finally  insisted  by  Winters  that 
more  than  four  years  had  elapsed  after  the 
cause  of  action  had  accrued  In  favor  of 
Means  before  summons  was  served  on  the 
firm  of  W.  lb  Smith  &  Co.,  and  more  than 
five  years  had  elapsed  before  an  appearance 
was  entered  by  said  firm.  This  was  an  at- 
tempt to  Impeach  the  Judgment  by  pleading 
matter  which  might  have  constituted  a  de- 
fense if,  at  proper  time.  It  had  been  Inter- 
posed as  such  by  the  firm  of  W.  L.  Smith  & 
Co.  This  was  not  done,  and  thereby  there 
was  waived  the  benefit  of  the  statute  per- 
sonal to  the  defendant  Taylor  v.  Courtnay, 
15  Neb.  190,  16  N.  W.  842;  Batlroad  Co.  v. 
MlUer,  16  Neb.  661,  21  N.  W.  451;  Scroggln 
V.  Lumber  Co.,  41  Neb.  195,  59  N.  W.  548. 

This  disposes  of  all  the  objections  urged  In 
the  reply  of  Winters,  and  our  conclusion  Is 
that  Means  was  entitled  to  the  relief  prayed 
in  his  answer  and  cross  petition.  The  Judg- 
ment of  the  district  conrt  is  reversed,  and 
this  cause  Is  remanded,  with  Instructions  to 
enter  a  decree  accordingly.  Reversed  and 
remanded. 

IIAGAN,  O.,  having  been  of  counsel,  took 
no  part  In  the  determination  of  this  case. 


HARSHMAN  ▼.  ROSE. 
(Supreme  Court  of  Nebraska.     Jan.  7,  1807.) 

ASSAOLT   AND    BaTTEKT  —  ClVIL  ACTION  —  Bom- 
CIBHOT  0»  COMPI.AIJIT— JUSTIWCATIOS. 

1.  It  Is,  in  0  civil  action  for  assaalt  and  bat- 
tery, nnnecessary  to  specially  allege  such  dam- 


ages as  are  the  necessary  and  nsual  consequence 
Of  the  act  complained  of. 

2.  A  petition  charging  the  defendant  with  un- 
lawfully beating  and  woundine  the  plaintiff  on 
the  head  with  a  pitchfork,  whereby  be  (plain- 
tiff) "was  wounded,  and  is,  and  for  a  long 
time  will  be,  sick,  and  has  suffered,  and  will 
suffer,  great  bodily  pain  and  discotnfoct,"  states 
a  cause  of  action  for  such  physical  and  men- 
tal suffering  as  is  the  natural  and  proximate 
result  of  the  wrong  so  alleged.  Waterworks 
Co.  V.  Douifherty,  55  N.  W.  1051,  37  Neb.  373. 

3.  One  who  has  commanded  an  intruder  to 
leave  his  premises  la  authorized  to  use  such 
means  as  may  be  reasonably  necessary  to  en- 
force hla  command.  Bnt  if,  in  so  doing,  he  ex- 
ceed the  bounds  of  reasonable  force,  he  will 
be  guilty  of  an  assault. 

4.  Evidence  examined,  and  7i«U  to  sustain  the 
Judgment  of  the  district  court. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Cass  county;  Chap- 
man, Judge. 

Action  by  William  A.  Rooe  against  Floyd 
Harshnian.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

B.  H.  Wooley,  for  plaintiff  In  error.  A.  N. 
Sullivan  and  J.  B.  Douglas,  for  defendant  in 
error. 

POST,  G.  J.  Rose,  the  defendant  in  error,  re- 
covered Judgment  against  the  plaintiff  in  error, 
Harshman,  in  the  district  court  for  Cass  coun- 
ty, on  account  of  an  alleged  assault  and  bat- 
tery. In  tlie  proceeding  by  means  of  which 
said  Judgment  Is  presented  to  this  court  for 
review,  especial  prominence  is  given  to  those 
assignments  which  challenge  the  sufficiency  of 
tiie  petition  below  as  a  basis  for  the  recovery 
of  other  ttian  the  special  damage  therein  alleged, 
to  wit,  eight  dollars,  expended  for  medical 
attendance  in  consequence  of  the  assault  char- 
ged. The  petition  assailed,  which  Is  very  brief, 
Is  here  set  out,  omitting  caption  and  formal 
parts:  "On  the  3d  day  of  August,  1881,  In 
Cass  cotmty,  and  state  of  Nebraska,  he,  the  de- 
fendant, u^awfully  mode  an  assault  upon  the 
plaintiff,  and  him,  the  said  plaintiff,  did  then 
and  there  beat,  wound,  and  ill  treat,  by  strik- 
ing plaintiff  several  blows  on  the  head  with  a 
pitchfork;  that  plaintiff  thereby  was  wounded, 
and  is,  and  for  a  long  time  will  be,  sick,  and 
has  suffered,  and  still  suffers,  great  bodfiy  pain 
and  discomfort  from  said  wounds;  that  plain- 
tiff was  disabled  thereby  from  attending  to  his 
bui^ness  toe  more  than  two  weeks  thereafter; 
that,  in  the  treatment  and  tiecessary  care  of 
said  wound,  he  has  l>een  compelled  to  pay  for 
pliyslclans'  services  the  sum  of  $8;  that  be  has 
I)een  Injured  in  the  premises  In  the  sum  of 
$1,000." 

It  is,  in  an  action  for  assault  and  battery, 
necessary  to  specially  allege  such  damages  only 
as  the  law  does  not  presume  to  be  the  neces- 
sary or  usual  consequence  of  the  act  complained 
of.  2  GreenL  Ev.  89;  1  Chit  PL  428;  1 
Klnkald,  Code,  PL  8  221;  2  En&  PL  A.  Prae. 
862.  Tested  by  the  rule  thus  stated,  die  plain- 
tiff below  was  entitled  to  recoverfor  such  phys- 
ical and  mental  suffering  as  was  the  natural 
and  proximate  result  of  the  wrong  complained 
of,  and  was  not  restricted  to  the  damage  al- 
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leged.    Waterworks  Co.  t.  Dotigherty,  87  Neb. 
373.  65  N.  W.  1061. 

The  only  other  assignment  requiring  notice 
is  tliat  which  relates  to  the  fifth  instruction 
given  on  the  court's  own  motion.  It  is  argued 
that  certain  expressions  therein  employed  are 
onworranted  by  the  eridence,  and  also  mis- 
leading, because  intimating  to  the  jury  that 
the  plaintiff  below  was  lawfully  upon  the  prem- 
ises of  the  defendant,  where,  it  is  alleged,  the 
assault  was  committed.  But  the  instruction. 
If  erroneous,  is  error  without  prejudice,  even 
assuming  the  plaintiff  to  bare  been  a  trespasser 
at  the  time  of  the  assault  The  defendant's 
version  of  the  affair  at^>ears  from  a  single  ques- 
tion and  answer,  viz.:  "Q.  What  then  oc- 
curred'/ A.  I  was  at  worlc  on  my  place,  and 
he  (plaintiff)  came  and  asl^ed  me  for  the  scrap- 
er. I  told  him  that  I  had  no  scraper  for  him, 
and  told  him  to  get  off  my  place.  I  cannot  re- 
late all  the  words  that  passed  between  ns. 
Anyway,  I  ordered  him  to  get  off  my  place, 
and  he  said  that  be  did  not  have  to.  Be  was 
on  the  north  side  of  the  stack,  and,  as  be  said 
that,  I  Jumped  over  the  stack,  and  run  to  where 
be  was,  and  struck  him  over  the  head  with  my 
fork.  His  horse  then  turned,  and  I  bit  bbn 
over  the  back."  One  who  has  commanded  an 
intruder  to  leave  his  premises  Is  authorized  to 
nse  such  means  as  may  be  reasonably  necessary 
to  enforce  bis  commands.  He  must  not,  how- 
ever, in  so  doing,  exceed  the  bounds  of  rea- 
sonable force;  else  be  will  be  guilty  of  an  a»- 
saqlt.  Everton  v.  Eagate,  24  Neb.  235,  38 
N.  W.  7SH;  2  Whart.  Cr.  Law,  1256;  2  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  084.  We  do  not 
besltate  to  assert,  as  a  proposition  based  upon 
the  defendant's  own  testimony,  that  the  strik- 
ing of  the  plaintiff  on  the  head  with  a  pitch- 
fork, upon  the  simple  refusal  of  tbe  latter  to 
leave  bis  (defendant's)  premises,  was  an  act  (^ 
violence  wholly  unwarranted  by  the  circumstan- 
oes  of  the  case.  It  follows  from  this  view  of 
the  record  that  the  question  whether  the  plain- 
tiff was  a  trespasser  at  the  time  of  tbe  injury 
cbarged  Is  foreign  to  the  real  issue  presented. 
Judgment  aiUrnied. 


CUMMINGS  T.  STATE. 

(Supreme  Court  ef  Nebraska.    Jan.  7,  1807.) 

Crimimat.  Law — Intbxt— (mstrcctions. 

1.  In  a  criminal  case,  where  the  intention  of 
the  accused  is  a  material  fact,  and  he  talccs  the 
stand  on  his  own  behalf,  he  may  be  asked  di- 
rectly what  was  his  intention  with  regard  to  the 
act  complained  of. 

2.  An  instruction,  in  a  criminal  prosecution, 
that  if  the  Jury  should  find  the  facts  essential 
to  establish  guilt,  they  should  acquit,  but  if 
such  facta  had  not  been  proven  they  should 
convict.  Is  erroneous,  and  ground  for  reversal, 
aithongh  it  may  be  apparent  to  this  court  that 
the  trial  court  unintentionally  transposed  the 
words  "convict"  and  "acquit" 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 


Charles  Cummlngs  was  convicted  of  man- 
slaughter, and  brings  error.    Reversed. 

Mahoney  &  Smyth,  for  plaintiff  In  error. 
A.  S.  Churchill,  Atty.  Gen.,  and  Geo.  A.  Daj, 
Deputy  Atty.  Gen.,  for  the  State. 

IRVINE,  C.  The  plaintiff  in  error  was  In- 
formed against  for  murder  in  the  second  de- 
gree. He  was  convicted  of  manslaugbter, 
and  brings  the  case  here  through  writ  of 
error. 

The  plaintiff  In  error  was  an  employfi  In  a 
drinking  saloon  and  billiard  room.  The  de- 
ceased, with  several  companions,  was  in  tbe 
room,  and  became  Involved  in  an  altercation 
with  the  plaintiff  in  error,  which  resulted  In 
the  plaintiff  in  error's  striking  tbe  deceased 
upon  the  head  with  a  billiard  cue,  producing 
death.  There  was  evidence  tending  ts  show 
that  the  blow  was  provoked  by  an  attack 
made  upon  tbe  plaintiff  In  error  by  the  de- 
ceased. The  plaintiff  In  error  was  sworn  on 
bis  own  behalf,  and  was  asked:  "What  in- 
tention did  yon  have  In  striking  back  that 
blow  at  that  time?"  An  objection  to  this 
question  was  sustained,  and  the  offer  was 
made  "to  prove,  by  the  witness,  that  he  had 
the  intention,  and  only  the  intention,  of  ward- 
ing off  the  blow  which  was  made  at  him, 
and  to  prevent  what  he  believed  to  be  a 
threatened  repetition  of  it"  The  court  then 
sustained  the  objection,  saying:  "The  de- 
fendant can  introduce  all  the  facts  tending 
to  show  the  reason  why  he  used  that  billiard 
cue,  but  he  cannot  give  any  secret  thoaghts 
be  may  have  hod  in  his  mind  as  to  the  in- 
tent." This  ruling  it  assigned  as  error.  In 
Campbell  v.  Holland,  22  Neb.  687,  35  N.  W. 
871,  the  action  involved  the  issue  as  to  wheth- 
er a  certain  conveyance  had  been  made  to 
defraud  creditors,  and  the  court  held  that, 
in  such  a  case,  It  Is  competent  to  Inquire  of 
tbe  vendor  whether.  In  making  the  transfer. 
he  intended  to  delay  or  defraud  creditors. 
Jonasen  v.  Kennedy,  80  Neb.  313,  68  N.  W. 
122,  was  an  action  for  malicious  prosecution, 
and  it  was  held  that  It  was  competent  to  ask 
the  defendant  whether,  in  making  the  com- 
plaint, be  acted  with  any  malice  towards  the 
plaintiff.  These  cases-  were  followed  In 
Laing  ▼.  Nelson,  40  Neb.  252,  58  N.  W.  84«. 
If,  in  a  civil  case,  the  Intent  of  a  party  is 
material,  and  It  Is  competent  to  inquire  di- 
rectly of  him  as  a  witness  in  regard  to  snch 
intent,  we  cannot  see  why  it  Is  not  proper 
In  a  criminal  prosecution.  The  defense  here 
interposed  was  self-defense,  and  the  intent 
and  purpose  of  the  plaintiff  In  error  were 
material  inquiries.  Where  such  evidence  Is 
rejected,  it  is  because  it  is  hearsay,  or  be- 
cause It  Involves  an  inference  which  should 
be  for  the  Jury,  and  not  the  witness,  to  draw. 
Were  It  a  generally  accepted  fact  of  science 
that  a  third  person  might,  by  his  own  senses, 
and  not  merely  by  tbe  acts  or  words  of  anoth- 
er, ascertain  the  thoughts  of  that  other,  as 
we  know,  by  bis  senses,  be  may  ascertain  his 
acts,  it  would  certainly  be  competent  to  ask. 
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that  thli<d  person  to  state  the  thoughts  of 
the  one  under  Investigation  as  he  now  de- 
tails his  acts.  The  statute  making  the  de- 
fendant In  a  criminal  prosecution  a  compe- 
tent witness,  there  Is  certainly  no  reason 
why  he  may  not  te«tUy  to  his  own  Intent, 
That  Is,  on  his  part,  a  matter  of  personal 
icnowledge,  as  much  as  the  things  be  per- 
ceiyes  through  his  organs  of  sense.  Of 
-course,  on  account  of  his  Interest  in  the  re- 
sult, and  the  impossibility  of  contradicting 
him,  such  testimony  may  be  entitled  to  veiy 
little  weight;  but  this  Is  a  question  for  the 
Jury.  The  evidence  is  admissible  for  wliat- 
«ver  it  may  be  worth. 

The  court  gave  the  following  instruction: 
"The  facts  necessary  for  the  state  to  prove 
beyiHid  a  reasonable  doubt,  to  warrant  a  con- 
viction of  the  crime  charged,  are  that  Jed 
Vance  once  lived;  that  he  is  now  dead;  that 
at  and  within  the  county  of  Douglas  and 
state  of  Nebraska,  and  at  some  time  prior  to 
the  commencement  of  this  prosecution,  the 
defendant  purposely,  maliciously,  and  felo- 
niously caused  the  death  of  the  said  Jed 
Vance  by  striking  him  on  the  head  with  a 
billiard  cue;  and  that  at  some  time  within 
a  year  and  a  day  thereafter  said  Jed  Vance 
died  from  the  efFect  of  such  blow.  If  these 
facts  have  been  proven  beyond  a  reasonable 
doubt,  yon  should  acquit  the  defendant  of  the 
«rime  charged.  If  these  facts  have  not  been 
established  by  the  evidence  beyond  a  reason- 
able doubt,  you  should  convict  him  of  the 
crime  charged."  By  this  instruction  the  Jury 
was  told  that  It  should  acquit  If  the  crime 
wbS  proved,  and  convict  if  It  was  not  proved, 
beyond  a  reasonable  doubt  It  Is  quite  clear 
to  us  that  the  court.  In  giving  this  Instruc- 
tion, committed  merely  a  clerical  error  in 
writing  it  out,  and  unintentionally  transposed 
the  words  "convict"  and  "acquit."  But  we 
<an  hardly  presume,  especially  in  a  criminal 
-case,  that  the  Jury  could  not  thereby  have 
been  misled.  Whatever  the  Intent  of  the 
«oart  was,  the  Instruction  as  given  to  the  Ju- 
ry was  wrong.  For  the  errors  indicated  the 
Judgment  must  be  reversed.  Reversed  and 
remanded. 


BROTHBRTON  v.  MANHATTAN  BEACH 

IMP.  CO. 
<Supreme  Court  of  Nebraska.    Jan.  7,  1897.) 

NKOLIOBKCE— WUAT    COXSTITUTBS. 

The    conclusions    reached    in    the    former 
opinion  in  this  case  considered,  and  adhered  to, 
«n  rehearing. 
(Syllabns  by  the  Court.) 

On  rehearing.     Affirmed. 

For  former  report,  see  67  N.  W.  470. 

RTAN,  a  There  has  been  filed  hi  this  case 
an  opinion  which  was  reported  In  48  Neb. 
S63,  07  N.  W.  479.  A  rehearing  was  after- 
wards granted,  and  from  this  It  results  that 
ft  has  again  been  presented  for  our  further 


consideration.  It  is  unnecessary  to  restate 
the  fbcts  involved,  for  they  were  very  fully 
and  accurately  stated  in  the  opinion  above 
mentioned.  Counsel  for  the  defendant  In  er- 
ror. In  their  brttsf  for  rehearing,  say  there  Is 
only  one  point  to  which  they  wish  to  Invite 
attention,  and  this  they  state  In  the  following 
language:  "It  seems  to  us  clear  that  the 
court  overlooked  the  fact  that  the  plaintiff's 
testimony  failed  to  establish  that  the  deceased 
was  accidentally  drowned  under  such  condi- 
tions that  the  Jury  could  have  found,  from  the 
facts  of  the  case,  that,  in  the  exercise  of  ordi- 
nary diligence,  the  defendant  could  have  pre- 
vented the  death  complained  of.  The  Second 
ground  in  the  motion  brings  up  substantially. 
If  not  the  same  question,  a  question  germane 
to  this."  After  stating  the  substance  of  the 
holding  In  Cooper  v.  Railroad  Co.,  44  Iowa, 
134,  the  language  of  the  aforesaid  brief  was 
as  follows:  "That  is  to  say,  tbat  no  liability 
for  negligence  can  be  charged  to  a  party,  un- 
less he  could  have  been  shown,  or  [It  could] 
have  been  presumed,  from  what  was  shown, 
tbat  in  the  exercise  of  reasonable  care  he 
<:ould  have  prevented  the  injury  complained 
of.  *  *  *  N.  M.  Campion  testified  of  miss- 
ing the  deceased,  and  the  facts  to  which  he 
testified  with  reference  to  the  same  disclose 
all  tbat  wag  known  of  the  alleged  drowning. 
What  we  contend  for  ia  that  nobody  could 
have  known  the  locality  where  the  body  could 
have  been  found,  bad  It  been  required  of  the 
defendant  to  have  had  a  man  In  a  boat,  watch- 
ing for  the  deceased,  to  prevent  accident. 
There  is  nothing  to  show  that  the  utmost  dil- 
igence which  the  defendant  could  so  use  In 
that  respect  would  have  enabled  the  recovery 
of  the  body  In  time  to  have  secured  resusci- 
tation; that  is  to  say,  that  in  going  down  un- 
der the  water,  whether  he  did  It  by  plunging 
or  by  sinking,  whether,  by  struggling  under 
the  surface,  he  had  moved  a  distance  from 
where  he  disappeared  of  eight,  ten,  or  fifteen 
feet,  rests  absolutely  on  conjecture.  Now, 
before  the  Jury  could  be  satisfied,  In  law,  In 
finding  for  the  plaintiff,  It  must  have  been 
made  to  appear  that,  In  the  exercise  of  rea- 
sonable care,  the  body  of  the  deceased  could 
have  been  recovered,  and  resuscitation  pro- 
duced." 

This  extended  quotation,  which  summarized 
the  contentions  on  behalf  of  the  defendant 
in  error,  presents  one  general  proposition, 
and  that  is,  that  there  was  no  evidence  from 
which  the  Jury  would  have  been  Justified  in 
finding  that,  by  the  exercise  of  ordinary  dill- 
gebce,  the  defendant  could  have  prevented 
the  death  complained  of.  The  application  of 
this  principle  was  limited  to  the  possibility 
of  finding  the  body  before  life  was  extinct,  and 
thereupon  producing  resuscitation.  This, 
standing  alone,  was  not  the  proposition  of 
Rpedal  Importance  in  the  opinion  heretofore 
filed.  A  very  careful  re-examination  of  all 
the  evidence  has  convinced  us  that  no  fairer 
summary  of  the  salient  features  of  this  case 
can  be  formulated  than  Is  contained  in  the 
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said  opinion,  and,  acting  on  the  principle  of 
letting  well  enough  alone,  we  reproduce  the 
following  language:  "It  Is  disclosed  that  the 
company  kept  at  the  beach  a  boat  for  the  ex- 
press purpose  of  use  In  case  of  accident  to 
bathers.  But  there  does  not  seem  to  have 
been  any  one  whose  duty  it  was  to  watch 
over  the  bathers,  or  to  rescue  those  In  dan- 
ger. In  this  case  notice  was  brought  home 
to  an  agent  of  the  company,  close  to  the 
shore,  that  a  bather  was  missing,  by  Cam- 
pion's Inquiry  upon  entering  the  bath  house. 
Campion  says  he  told  this  man  that  he  was 
unable  to  find  Brotberton  two  minutes  from 
the  time  he  left  the  latter.  Campion  may 
have  mistaken  the  time.  But  we  have  evi- 
dence other  than  his  own  estimate.  From 
the  testimony  as  to  the  depth  of  the  water, 
coupled  with  the  testimony  of  Campion  that 
when  he  last  saw  Brotberton  they  were 
standing  In  water  knee  deep.  It  would  seem 
that  Brotherton  must  have  proceeded  out 
Into  the  lake  about  75  feet  before  he  got  be- 
yond his  depth.  Campion  then  must  have 
been  on  his  way  to  the  bath  house.  Assum- 
ing Campion's  testimony  to  be  true,  the 
proof  rises  to  a  moral  certainty  that,  when 
Campion  first  discovered  Brotherton's  ab- 
sence, the  latter  could  not  have  been  dead. 
Assuming,  again,  the  truth  of  Campion's  tes- 
timony. Instead  of  at  once  taking  measures 
to  search  for  Brotherton  In  the  water,  where 
he  was  last  seen  and  where  the  danger  ex- 
isted, no  search  whatever  was  made  by  the 
company,  and  their  direction  to  Campion 
was  to  search  on  the  shore,  where  no  danger 
was  to  be  apprehended.  We  think  that  it  is 
a  reasonable  infei-ence  that  persons  of  or- 
dinary prudence,  conducting  a  bathing  resort 
frequented  by  10,000  people  a  month,  should. 
In  the  exercise  of  ordinary  care,  keep  some 
one  on  duty  to  supervise  bathers,  and  rescue 
any  apparently  In  danger,  and.  If  not,  that  It 
Is  certainly  a  reasonable  Inference  that  per- 
sons so  situated  should,  on  ascertaining  that 
a  person  last  seen  in  the  water  is  missing, 
without  a  moment's  delay,  exert  every  effort 
to  search  for  that  person  in  the  water,  and 
not  merely  advise  a  youthful  companion  of 
the  missing  person  to  search  on  the  land, 
and  coolly  watch  the  result  of  such  search. 
We  think,  in  this  aspect  of  the  case,  and  this 
only,  the  evidence  presented  an  issue  which 
should  have  been  submitted  to  the  Jury,  and 
for  that  reason  the  peremptory  instruction 
was  erroneous."  From  this  quotation  it  will 
be  seen  that  our  former  conclusion  was  not 
reached  alone  upon  the  assumption  that  the 
negligence  of  the  defendant  consisted  in  fail- 
ing to  find  the  body  of  Brotherton  before  life 
was  extinct,  and  producing  resuscitation. 
The  testimony  which  might  have  justified 
a  finding  of  negligence  tended  to  establish 
the  fact  that  the  company  was  Informed 
soon  enough  after  Brotherton's  disappear- 
ance to  have  assisted  him,  perhaps  before  he 
sank,  if  proper  means  had  been  at  once  tak- 
en. 


Another  fact  proper  to  be  taken  Into  ac- 
count by  the  jury  was  that  there  was  no  one 
at  the  bathing  place  charged  with  the  duty 
of  giving  timely  assistance  to  bathos  In 
case  of  accident.  It  seems  to  be  aasamed  by 
the  argument  of  the  defendant  in  error  that, 
immediately  upon  Brotherton's  being  missed, 
there  remained  nothing  to  be  done  but  to 
look  for  his  submerged  body.  If  this  as- 
sumption is  correct,  it  quite  conclusively  im- 
plies that  necessary  relief,  to  be  effective, 
mnst  be  rendered  as  soou  as  the  bather  is 
seen  to  be  In  trouble.  The  evidence  shows 
that  the  defendant  Invited  every  one  to  par- 
take of  Its  privileges,  without  regard  to'  his 
or  her  ability  to  swim.  It  was,  therefore, 
to  be  reasonably  expected  that,  among  10,- 
000  monthly  patrons,  there  would  be  some 
without  skill  or  experience.  It  must  be  ad- 
mitted that,  in  case  an  unskillful  swimmer 
was  about  to  drown,  tardy  aid  would  proba- 
bly be  unavailing.  It  therefore  eeems  to  us 
that  a  Jury  would  have  l>een  Justified  In  find- 
ing, in  respect  to  Brotherton,  that  the  failure 
to  provide  a  watcher  in  advance  to  prevent 
such  accidents,  and,  upon  timely  information 
of  existing  imminent  danger  to  him,  to  neg- 
lect attempting  to  afford  him  Immediate  as- 
sistance, was  negligence  on  the  part  of  the 
defendant  In  Dinnihan  r.  Improvement 
Co.,  8  App.  DIv.  509,  40  N.  Y.  Supp.  764,  it 
was  held  that  one  who  maintains  a  pabUc 
bathing  beach  must  be  vigilant  in  keeping 
the  premises  safe  for  his  customers,  and  that 
he  cannot  escape  liability  merely  by  showing 
that  he  has  done  nothing  to  render  the  prem- 
ises unsafe.  In  the  case  Just  cited  the  im- 
provement company  oflTered  a  bathing  place 
for  the  use  of  the  general  public  for  a  small 
consideration,  and  the  deceased,  while  avail- 
ing herself  of  the  privilege,  was  drowned  in 
deep  water,  caused  by  a  depression  in  the 
bottom  of  the  lake,  which  defendant  claimed 
to  have  been  recently  formed  by  a  current  in 
the  water.  The  principle  above  stated,  as 
applied  to  the  facts,  was  very  analogous  to 
that  which  we  recognize  as  applicable  to  the 
facts  of  this  case.  We  are  satisfied  that  our 
former  conclusion  was  correct,  and  accord- 
ingly the  Judgment  of  the  district  court  is  re- 
versed.   Reversed. 


STATE  ex  rel.  MORRISSEY  et  aL  v.  BAII- 

SEY,  Judge. 

(Supreme  Court  of  Nebraska.    Jan.  7,  1887.) 

Appeal — Suprksbdeas  Bond  — Vawditi— Efpbci 
— Pleadino — Demukiirb. 

1.  The  filing  of  a  supersedeas  liond  is  not  es- 
sential to  obtnin  &  reTiew  of  a  decree  or  final 
order  of  tiie  district  court  either  by  appeni  or 
upon  error;  but  such  bond  is  hidispensable  to 
a  stay  of  proceedingB  pending  the  review. 

2.  Such  bond,  when  filed  and  approved,  will 
not  operate  ns  a  supersedeas,  unless  it  contains 
the  conditions  prescribed  by  law. 

3.  A  proper  supersedeas  bond,  executed,  filed, 
and  approved  in  one  cause,  will  not  act  aa  a 
supersedeas  of  a  decree  sulisequently  rendered 
in  another  action  between  the  same  parties. 
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4.  Averments  of  legal  oondnaiona  In  a  plead- 
ing are  not  admitted  by  a  demnrrer. 
(Syllabas  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Michael  Morrlasey  and  others,  for  a  writ 
of  nnandamns  against  Basil  S.  Uamsey, 
judge  of  the  Second  Judicial  district  Dis- 
missed. 

A.  N.  Snllivan,  for  relators.  Byron  Clark 
and  O.  A.  Rawls,  for  respondent 

NORVAIj,  J.  This  was  an  original  ap- 
plication for  a  peremptory  writ  of  manda- 
mus to  require  the  respondent  as  judge 
of  the  Second  Judicial  district  to  recall  an 
order  of  sale  issued  by  the  clerk  of  the  dis- 
trict court  of  Cass  county  upon  a  decree  of 
foreclosure  rendered  therein.  The  respond- 
ent has  filed  a  general  demurrer  to  the  ap- 
plication, which  has  been  argued  and  sub- 
mitted. The  application  is  exceedingly  ver- 
bose, but  the  following  is  believed  to  be  a 
fair  summary  of  its  material  averments: 
On  the  16th  day  of  October  1893,  relators, 
Michael  Morrissey  and  Susan  C.  Morrlssey, 
made,  executed,  and  delivered  to  the  Cltl- 
eens'  Bank  of  Plattsmouth  their  mortgage 
deed,  whereby  they  conveyed  to  the  bank 
certain  lands  situate  In  Cass  and  Platte 
counties,  to  secure  the  payment  of  their 
promissory  note  for  |10,000,  with  five  inter- 
est coupons  attached,  of  $700  each.  That 
on  September  10,  1894,  one  Charles  C.  Par- 
mele  was  duly  appointed  receiver  of  said 
bank,  who  entered  upon  the  duties  of  his 
trust,  and  has  been  so  acting  as  receiver 
ever  since.  That  on  December  27,  1895,  the 
relators  and  said  receiver,  and  others  inter- 
ested in  the  said  bank,  entered  into  an 
agreement,  subject  to  approval  by  the  court 
for  the  settlement  of  said  mortgage  by  the 
terms  of  which  relators  were  to  convey  to 
the  receiver  cotain  lands,  consisting  of  480 
acres,  at  the  agreed  price  of  $43  per  acre, 
in  satisfaction  of  the  amount  due  on  said 
real-estate  mortgage,  also  two  other  notes 
of  the  relators,  for  $779  and  $80,  respective- 
ly, leaving  a  balance  due  them  from  tlie 
bank  of  the  sum  of  $2,976,  including  a  de- 
posit of  $107.  That  on  the  same  day  the  dis- 
trict court  rendered  a  decree  canceling  said 
real-estate  mortgage,  and  awarded  relators 
a  vendor's  lien  upon  said  land  for  said  sum 
of  $2,976;  and  they  executed  a  deed  to  re- 
lators for  said  real  estate,  which  convey- 
ance was  duly  recorded  in  the  office  of  the 
register  of  deeds  of  Cass  county,  and  the 
receiver  canceled  said  aotcs  upon  the  hooks 
of  the  bank.  On  April  30,  ISOG,  on  the  peti- 
tion and  application  of  one  D.  O.  Dwyer,  a 
creditor  of  said  bank,  the  district  court  of 
Cass  county  entered  a  decree  setting  aside 
the  said  decree  of  December  27th,  approv- 
ing the  settlement  with  the  Morrlsseys,  and 
also  ordered  said  receiver  to  proceed  at 
once  to  foreclose  said  mortgage,  and  that 
the  said  deed  from  the  Morrisseys  be  canceled 
of  record.    A  motion  for  a  new  trial  was 


filed  and  overruled,  and  supersedeas  bond 
fixed  by  the  court  at  $2,S00.  That  on  the 
12th  day  of  June,  1896,  these  relators  filed 
a  supersedeas  bond,  as  required  by  law, 
which  was  duly  approved  by  the  clerk  of 
said  court  Tliat  on  the  10th  day  of  Oc- 
tober, 1896,  a  transcript  of  the  proceedings 
and  a  petition  in  error  were  filed  in  this 
court  and  a  summons  in  error  was  issued, 
which  was  served  upon  the  parties  inter- 
ested. That  on  May  25,  1896,  in  pursuance 
of  said  last-mentioned  decree,  the  said  re- 
ceiver commenced  a  suit  in  the  district 
court  of  Cass  county  to  foreclose  said  mort- 
gage; and  that  the  relators  filed  no  answer 
therein,  and  a  decree  of  foreclosure  was 
rendered  as  prayed.  Subsequently,  rela- 
tors filed  a  motion,  accompanied  with  an 
affidavit  setting  forth  the  giving  of  the 
supersedeas  bond  as  aforesaid,  and  its  ap- 
proval by  the  clerk  of  the  court  We  are 
not  definitely  advised  as  to  the  object  of 
this  motion,  but  presumably  it  was  pre- 
sented for  the  purpose  of  preventing  fur- 
ther proceedings  under  the  decree  of  fore- 
closure. The  motion,  whatever  its  scope 
and  object,  was  overruled  on  November  18, 
1896.  The  receiver  was  directed  to  proceed 
under  said  decree,  and  order  of  sale  was  is- 
sued and  delivered  to  the  sherifT,  who  is 
proceeding  to  sell  the  mortgaged  premises; 
and  relators  have  frequently  requested  the 
respondent,  as  Judge  of  the  district  court, 
to  recall  the  same,  which  he  refuses  to  do. 

There  is  no  merit  in  the  application.  It 
Is  not  claimed  that  any  written  request  for 
a  stay  of  the  issuance  of  an  order  of  sale 
npon  the  decree  of  foreclosure  has  been 
filed,  as  might  have  been  done,  under  sec- 
tion 477b  of  the  Code  of  Civil  Procedure. 
The  record  fails  to  disclose  that  any  appeal 
has  been  taken,  or  proceedings  in  error 
prosecuted,  from  said  decree  foreclosing  the 
mortgage,  or  that  any  supersedeas  bond  has 
been  given  under  the  provision  of  either 
section  588  or  section  677  of  the  Code  of 
Civil  Procedure.  The  relators  having  neg- 
lected to  avail  themselves  of  the  benefits 
of  the  statute  relating  to  stays  of  order  of 
sales,  and  having  taken  no  steps  to  obtain 
a  review  of  said  foreclosure  decree  by  ci- 
ther giving  a  supersedeas  bond  or  by  filing 
a  transcript  of  said  decree,  it  is  not  discov- 
erable  that  they  are  in  any  position  to  in- 
voke the  aid  of  the  court  to  prevent  the  en- 
forcement of  the  decree  in  question,  by  re- 
quiring the  respondent  to  recall  the  order 
of  sale  from  the  hands  of  the  sheriff  before 
he  has  executed  its  mandate. 

We  are  asked  to  hold  that  the  supersedeas 
bond  given  by  the  relators  on  June  12;  1896, 
operated  to  suspend  the  decree  foreclo^Jng 
the  mortgage.  This  cannot  be  done,  for  two 
reasons.  In  the  first  place,  such  bond  was 
not  filed  in  the  foreclosure  suit,  but  was 
executed  and  approved  in  another  case  or 
proceeding,  before  the  action  to  foreclose 
the  mortgage  was  ever  commenced,  or  the 
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decree  therein  was  extended.  Manifestly, 
a  supersedeas  bond  fnmlsbed  in  one  cause 
will  not  operate  to  suspend  or  prevent  the 
enforcement  of  a  judgment  or  decree  ren- 
dered In  another  and  difFerent  action.  Sup- 
pose a  supersedeas  bond  should  be  given 
vpon  the  rendition  of  a  decree  foreclosing 
a  mortgage,  and  the  plaintiff  should  bring 
another  action  in  the  same  court,  upon  the 
Identical  mortgage,  and  obtain  another  de- 
cree of  foreclosure;  such  bond  would  not 
supersede  the  second  decree.  The  suppos- 
«d  case  and  the  one  before  us  are  not  dis- 
tinguishable In  principle. 

There  Is  another  reason  for  refusing  to 
liold  that  the  said  bond  executed  by  the  re- 
lators did  not  operate  as  a  supersedeas,  and 
that  It  Is  not  disclosed  by  this  record  that 
it  was  conditioned  as  prescribed  by  stat- 
ute. The  copy  of  the  bond  Is  neither  at- 
tached to,  or  made  a  part  of,  the  applica- 
tion for  mandamus;  nor  are  the  conditions 
of  sucli  bond  set  out  in  the  application  filed 
therein.  The  only  allegation  therein  upon 
the  subject  Is  that  "on  the  12th  day  of 
June,  1890,  these  relators  filed  a  supersedeas 
bond,  as  required  by  law,"  which  is  the 
mere  averment  of  a  legal  conclusion  from 
facts  not  stated,  and  therefore  not  admit- 
ted by  the  demurrer.  A  supersedeas  bond 
not  conditioned  as  required  by  statute  is  in- 
sufiScient  to  prevent  the  enforcement  of  the 
decree  it  was  given  to  supersede.  State  t. 
Thlele,  19  Neb.  220,  27  N.  W.  109;  O'Chan- 
der  v.  State,  40  Neb.  10,  04  N.  W.  373. 

In  view  of  the  conclusion  reached  It  is 
unnecessary  to  discuss  the  proposition 
whether  mandamus  will  lie  against  the  re- 
spondent to  compel  the  performance  Of  a 
Judicial  act  The  application  falls  to  set 
forth  sufilclent  facts  to  entitle  relators  to 
the  relief  demanded.  The  demurrer  is  sus- 
tained, and  the  action  dismissed.    Dismissed. 


REYNOLDS  et  al.  t.  McCANDLESS. 

(Supreme  Court  of  Nebraska.     Jon.  7,  1897.) 

Appbai.— Rbvirw— QcASHixo  Bill  or  Exception's. 

The  alleged  errors  In  this  case,  being  wholly 
dependent  upon  the  nature  of  the  evidence  ad- 
mitted and  excluded,  are  not  available  to  plain- 
tiffs in  error,  becnuBe  of  the  bill  of  exceptions 
having  been  quashed  on  motion  before  the  final 
submission. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Gage  county;  Bush, 
Judge. 

Action  by  Amott  D.  McCandless  against 
EUsha  P.  Reynolds  and  John  H.  Reynolds. 
Judgment  for  plaintiff,  defendants  bring  er- 
ror.  AfUrmed. 

B.  N.  Kauffman,  for  plaintiffs  in  error. 
Samuel  J.  Tuttle,  for  defendant  In  error. 


RYAN,  O.  In  this  case  there  was  in  the 
district  court  of  Gage  county  a  verdict  and  a 
Judgment  in  favor  of  the  defendant  in  error 
for  services  as  an  attorney  at  law,  rendered 
on  behalf  of  the  plaintiff  In  error  In  the  trial 
of  said  district  court  of  the  case  of  Dolaft  v. 
McLaughlin,  40  Neb.  449,  04  N.  W.  1076,  and. 
on  rehearing,  again  reported  In  48  Neb.  St2, 
67  N.  W.  84S.  On  motion  the  bUl  of  erc^>- 
tlons  was  quashed  in  this  case,  and,  upon 
examination  of  the  record,  we  find  that  tbe 
Instructions  criticised  embodied  propositions 
of  law  abstractly  correct  Whether  or  not, 
in  view  of  the  evidence,  they  should  iutve 
been  given,  we  cannot  say,  for  there  Is  no 
means  of  ascertaining  what  the  evidence 
was.  In  the  absence  of  a  bill  of  exceptions. 
This  same  consideration  prevents  an  exami- 
nation of  the  alleged  error  In  the  exdnslon  of 
evidence  tendered  by  tbe  plaintiffs  In  enor. 
The  Judgment  of  the  district  court  Is  afflmi- 
ed.   Affirmed. 


CLOSSON  V.  ROMAN. 
(Supreme  Court  of  Nebraska.    Jon.  8,  1807.) 
Appeal — Aorebd  Abstract. 
In  a  case  submitted,  under  rule  2  (65  N. 
W.  v.),  on  an  agreed  printed  abstract  the  court 
will  not  look  beyond  the  abstract;    nnd,  in  or- 
der to  a  reversal  of  the  judgment  below,  error 
must  affirmatively  appear  from  the  abstract  it- 
self. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  coontsr; 
Tibbets,  Judge. 

Action  by  Gardner  W.  Closson  against 
Charles  J.  Roman.  Judgment  for  defendant. 
Plaintiff  brings  error.   Affirmed. 

Wm.  B.  Price,  for  plaintiff  In  error.  A.  U. 
Greenlee,  for  defendant  In  error. 

IRVINE,  O.  This  case  was  submitted  nn- 
der  that  portion  of  rule  2  (05  N.  W.  v.)  which 
provides  that  a  cause  may  be  submitted  at 
any  time,  upon  a  written  stipulation  of  tlie 
parties,  on  printed  briefs,  accompanied  by  or 
containing  an  agreed  printed  abstract  of  tbe 
record  and  evidence  upon  which  the  case  Is 
to  be  determined.  On  examination,  it  is 
found  that  the  parties  have  complied  with 
the  rule  only  by  printing  in  one  of  the  briefs 
tbe  agreed  statement  of  facts  upon  which 
tbe  case  was  determined  in  the  district  court 
This  statement  refers  to  a  chattel  mortgage  ' 
In  controversy  whlcb  was  evidently  before 
the  district  court  as  part  of  tbe  evidence, 
but  this  mortgage  is  not  preserved  in  the 
abstract  The  correctness  of  the  judgment 
may,  and  probably  does,  depend  upon  the 
terms  of  this  mortgage,  and,  as  we  cannot 
in  a  case  submitted  under  this  rale,  look  be- 
yond the  printed  abstract,  we  must  presume 
the  missing  evidence  was  such  as  to  Justify 
the  judgment.    Aflirmed. 
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KYLET  T.  &A.NDE1AN. 
(Snpireme  Conrt  of  Nebraska.    Jan.  7,  1887.) 
Appeal— CosfLiCTiNO  Etidbscb. 
The  evidence  in  thin  case,  although  con- 
flicting, held  aufflcient  to  snatain  the  decree  ap- 
pealed from. 
(SyllabiiB  by  the  Cionrt) 

Appeal  from  district  coort,  Donglaa  coun- 
ty;  Fergnson,  Judge. 

Action  by  Edward  O.  Ryley  against  Jacob 
Sandean.  Judgment  for  plalntUT.  Defend- 
ant appeals.   Affirmed. 

George  A.  Magney,  for  appellant.  O.  A 
Baldwin,  for  appellee. 

POST,  O.  J.  This  Is  an  appeal  from  a  de- 
cree of  the  district  court  for  Douglas  coun- 
ty, the  question  at  issue  being  the  existence 
of  an  alleged  alley  in  block  14,  Walnut  Hlil 
addition  to  the  city  of  Omaha.  Among  the 
facts  disclosed  by  the  pleadings  and  proofs 
are  the  following:  Some  time  during  the 
year  1885  the  plaintiff  (Ryley),  Edholm  (the 
defendant's  grantor),  and  one  Hunt,  being 
the  owners  of  a  tract  or  parcel  of  land  sit- 
uated In  the  northeist  corner  of  said  block, 
agreed  to  so  divide  the  same  as  to  make  three 
residence  lots  50  feet  in  width,  fronting  on 
Lowe  avenue  on  the  east,  by  250  feet  In 
length.  Pursuant  to  such  agreement,  said 
property  was  subdivided,  and  subsequently 
Improved  by  the  several  owners.  The  cor- 
ner lot,  adjoining  La  Fayette  avenue  on  the 
north,  was  allotted  to  Edholm;  the  south 
lot,  adjoining  an  alley  extending  east  and 
west  through  said  block,  was  assigned  to 
Hunt;  and  the  inside,  or  middle,  lot  to  the 
plaintiff.  Afterwards  said  parties,  being  de- 
sirous of  access  to  their  property  by  means  of 
an  alley  on  the' west  side  thereof,  executed 
the    following    agreement:    "Omaha,    Neb., 

,   1885.     This   agreement,   entered  into 

between  the  undersigned,  their  heirs,  execu- 
tors, administrators,  and  assigns,  witnesseth: 
That  whereas,  P.  B.  Edbolm,  Charles  O. 
Hunt,  and  B.  O.  Ryley,  having  negotiated 
with  and  purchased  from  the  Walnut  Hill 
Building  Association,  an  association  legally 
and  lawfully  incorx>orated  in  the  city  of 
Omaha  and  state  of  Nebraska,  three  lots,  to 
wit,  lots  2,  3,  and  4,  in  block  14,  said  Walnut 
Hill,  and  the  aforesaid  Edholm,  Hunt,  and 
Ryley  being  in  lawful  and  peaceable  posses- 
sion of  said  real  estate,  do  hereby  covenant 
and  dedicate,  the  one  to  the  other,  ten  feet 
of  lot  4,  in  block  14,  to  be  used  by  them  and 
their  successors  as  a  private  alley.  In  wit- 
ness whereof,  we  have  hereunto  set  our 
hands  and  seals  this  8th  day  of  July,  1880. 
Charles  G.  Hunt  P.  L.  Edholm.  Ed.  G. 
Ryley."  The  foregoing  instrument  appears 
to  have  been  acknowledged  In  due  form  on 
the  8th  day  of  July,  1886,  and  filed  for  record 
on  the  18th  day  of  April,  1891.  It  should  be 
observed,  in  this  connection,  that  the  descrip- 
tion therein  employed  has  reference  to  the 


original  sabdlvlalona  of  tbe  property  In  ques- 
tion. It  is  alleged  by  the  plaintiff  that,  upon 
the  execution  of  the  agreement  above  set 
out,  there  was  a  dedication  in  fact,  by  each 
party,  of  a  strip  of  ground  10  feet  in  width 
to  the  purpose  therein  contemplated.  And 
the  evidence  in  the  bill  of  exceptions  tends 
strongly  to  prove  that  stables  and  fences 
were  constructed  by  said  parties  on  the  east 
Une  of  the  alley  so  laid  out  That  the  evi- 
dence establishes  a  sufficient  dedication  as 
against  Edholm  and  Hunt  is  a  proposition 
not  controverted  on  this  appeal.  It  is,  bow- 
ever,  asserted  by  the  defendant  that  he  ac- 
quired title  by  purchase  from  Edholm  with- 
out notice,  actual  or  constructive,  of  the 
plalntltTs  claim  in  the  premises.  The  deed 
through  which  defendant  claims  title  bears 
date  March  9,  1887,  and  was  filed  for  record 
March  19,  1887,  or  more  than  four  years  pre- 
vious to  the  filing  for  record  of  the  agree- 
ment aforesaid.  There  Is,  accordingly,  no 
foundation  for  the  contention  that  the  de- 
fendant had  constructive  notice  of  the  plain- 
tiff's rights.  The  evidence  bearing  upon  the 
question  of  actual  notice  is  conflicting,  al- 
though in  our  Judgment  ample  to  sustain  the 
finding  adverse  to  the  defendant  and  the 
decree  perpetually  enjoining  him  from  ob- 
structing said  alley  or  interfering  with  the 
plaintiff's  use  or  enjoyment  thereof  will  be 
affirmed.   Decree  affirmed. 


NEBRASKA  LOAN  &  TRUST  CO.  v. 
BARNES  et  al. 
(Supreme  Conrt  of  Nebraska.     Jan.  8,  1897.^ 
MoKTOAOB   Foreclosure— AppRAtSBHBXT, 
Confirmation  of  a  foreclosare  sale  was  re- 
sisted  on  the  ground  that  a  copy  of  the  ap- 
praisement had  not  been  filed  before  the  sale 
was  advertised.    The  date  of  the  appraisement 
and  of  the  copy,  the  cleric's  filing  mnric,  and  the 
return  of  the  sheriff,  showed  that  the  appraise- 
ment was  made  and  filed  before  the  advertise- 
ment    Held,  that  the  fnct  that  the  certificates 
of  incumbrances  bore  a  later  date  was  not.  alone, 
sufficient  to  establish  falsity  of  the  record  in 
other  respects. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Phelpa  county; 
Beall,  Judge, 

Action  by  the  Nebraska  Loan  &  Trust  Com- 
pany against  George  R.  Barnes  and  others. 
Judgment  tor  plaintiff.  Defendant  T.  M. 
Hopwood  appealed.     Affirmed. 

F.  O.  Hamer,  for  appellant  J.  A  CSasto 
and  J.  B.  Cessna,  for  appellee. 

IRVINE,  C.  This  Is  an  appeal  from  an  or- 
der confirming  a  sale  pursuant  to  a  decree 
foreclosing  a  mortgage.  The  only  reason 
urged  in  the  brief  of  the  appellant  against 
the  confirmation  of  the  sale  is  that  a  copy 
of  the  appraisement  was  not  filed  until  after 
the  sale  was  advertised.  The  only  evidence 
In  support  of  this  contention  is  that  the  cer- 
tificates of  incumbrances  in  the  record  are 
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dated  subsequent  to  the  advertisement.  As 
against  this  evidence,  we  bave  tlie  appraise- 
ment Itself,  dated  prior  to  the  advertisement, 
and  tbe  copy  of  tbe  appraisement,  dated 
prior  thereto,  and  bearing  a  filing  mark  by 
tbe  clerk  showing  that  it  was  filed  on  the 
day  of  Its  date.  There  Is  also  the  return  of 
tbe  sheriff  to  the  order  of  sale,  wherein  he 
states  that  on  the  31st  day  of  August,  1898, 
which  was  prior  to  the  advertisement,  the 
appraisement  was  made,  and  that  he  forth- 
with deposited  a  copy  thereof  with  the  clerk 
of  the  district  court,  and  thereupon  adver- 
tised the  sale.  The  order  of  tbe  court  con- 
firming the  sale  must  be  taken  as  a  finding 
In  favor  of  the  appellee.  The  only  evidence 
being  the  dates  on  the  papers,  we  cannot  say 
that  tbe  dates  appearing  in  tbe  certificates 
ot  incumbrances  are  correct,  and  that  those 
appearing  on  tbe  appraisement  itself,  the 
sberifTs  return,  and  the  clerk's  filing  mark, 
are  wrong.    Affirmed. 


JONES  V.  WIESBN. 
(Sapreme  Court  of  Nebraska.     Jan.  7,  1897.) 
Biixs  AND  Notes — Bona  Fidh  Furchabeks— Who 

AHB. 

1.  Where  the  payee  of  a  negotiable  promisso- 
ry note  indorses  and  delivers  the  same  to  his 
debtor  to  secure  the  payment  of  a  debt  owing 
to  him,  such  debtor  becomes  an  innocent  holder 
of  said  note,  and  acquires  a  lien  thereon  for  the 
amount  of  nis  debt,  provided  he  took  it  before 
matnrity,  and  without  notice  of  any  defenses 
thereto. 

2.  In  such  case,  if  another  creditor  of  the 
payee,  to  secure  bis  debt,  pays  tbe  claim  of  the 
mdorsee,  and  takes  an  assignment  of  the  note, 
he  will,  by  sucli  transaction,  acquire  the  same 
Hen  and  title  to  the  note  which  his  indorser  hod, 
whether  the  second  creditor  acquired  it  before 
or  after  maturity,  and  with  or  without  knowl- 
edge of  defenses  existing  against  the  note. 

3.  But  one  who  purchases  for  value  a  nego- 
Uable  note,  either  before  or  after  its  maturity, 
ond  with  knowledge  of  a  defense  existing 
against  the  same,  is  entitled  to  enforce  tbe  col- 
lection of  the  entire  note,  provided  his  assignor 
was  an  innocent  purchaser  before  due,  for 
value.  In  tbe  usual  course  of  business. 

4.  The  purchaser  of  a  negotiable  promisso- 
ry note  at  an  execution  or  attachment  sale  there- 
of acquires  thereby  the  interest  which  the  execu- 
tion or  attachment  defendant  had  in  said  note, 
and  occupies  the  same  relation  to  the  ranker  of 
said  note  as  he  would  had  said  note  been  indorsed 
to  him,  without  recourse,  by  the  payee. 

(Syllabus  by  the  Ck>urt.) 

Error  to  district  court,  Cuming  county; 
Norrls,  Judge. 

Action  by  John  H.  Jones  against  John 
Wlesen.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.     Reversed. 

A.  H.  Briggs,  for  plaintiff  in  error.  T.  M. 
Franse,  for  defendant  in  error. 

RAGAN,  O.  On  the  13th  of  June,  1891, 
John  Wiesen  executed  and  delivered  bis 
promissory  note  for  $30  to  one  P.  P.  Bel- 
linger. The  note  was  payable  to  Bellinger 
or  bearer,  and  matured  six  months  after 
date.    In  tbe  district  court  of  Cuming  coun- 


ty, John  H.  Jones  sued  John  Wiesen  on  this 
note.  Jones  alleged  that  be  waa  tbe  owner 
of  the  note;  that  he  had  purcliased  it  for 
value,  in  the  ordinary  course  of  bnainess, 
and  before  its  maturity.  Wiesen  Interposed 
as  a  defense  to  the  note  that  It  waa  given 
to  Bellinger  in  consideration  of  tbe  latter's 
promise  to  furnish  him  CWieaen)  certain 
medicine  and  medical  attendance  within  a 
certain  time,  that  Bellinger  had  made  de- 
fault in  these  promises,  and  that  Jones  had 
notice  that  tbe  consideration  for  said  note 
bad  failed,  at  tbe  time  he  became  the  bolder 
thereof.  A  Jury  was  waived,  and  the  case 
waa  tried  by  the  court,  which  found  that 
tbe  consideration  for  the  note  bad  wholly 
failed,  and  that  Jones  was  not  a  bona  fide 
bolder  thereof  without  notice,  and  dismissed 
his  action.  To  reverse  this  Judgment,  Jones 
prosecutes  here  a  petition  in  error. 

The  record  shows,  without  conflict,  tliat 
Wiesen  gave  the  note  to  Bellinger  in  consid- 
eration of  the  latter's  promise  to  furnish  him 
certain  medicines  and  medical  attendance 
within  a  certain  time,  and  that  he  bad  made 
default  in  these  promises;  that,  before  this 
note  matured  Bellinger  borrowed  of  a  bank 
at  Dodge,  Neb.,  the  sum  of  $4,  and  pledged 
the  note  to  secure  tbe  repayment  of  the  sum 
borrowed;  that  the  bank  took  tbis  note  with- 
out any  knowledge  of  the  consideration  for 
which  it  was  given;  that  Jones  (learning 
that  the  bank  held  tbe  note  in  suit),  to  secure 
a  debt  due  to  btm  from  Bellinger,  paid  to  it 
Its  debt,  and  the  bank  delivered  the  note  to 
him.  Subsequent  to  that  time,  Jones  caused 
an  execution  or  attachment  to  be  levied  upon 
this  note,  as  Bellinger's,  and  the  same  to  be 
sold,  and  purchased  it  at  the  sale.  The  bank, 
having  taken  tbis  note  as  collateral  security 
for  the  loan  made  by  it  to  Bellinger  in  good 
faith,  and  without  notice  of  Wiesen's  de- 
fense thereto,  became  thereby  a  good-faith 
holder  of  the  note,  and  bad  a  Hen  upoo  It 
to  secure  tbe  repayment  to  It  of  the  ^  loan- 
ed to  Bellinger,  and  was  entitled  to  enforce 
tbe  collection  of  the  note  against  Wiesen,  to 
the  amount  of  its  Hen.  Helmer  v.  Banlc,  28 
Neb.  474,  44  N.  W.  482;  Koehler  v.  Dodge, 
81  Neb.  328,  47  N.  W.  913;  Haas  ▼.  Bank. 
41  Neb.  754,  60  N.  W.  85.  Jones,  having 
purchased  the  note  of  the  bank  for  the 
amount  of  its  lien  against  it,  took  the  place 
of  tbe  bank,  and  by  such  purchase  became 
an  innocent  bolder  of  the  note,  and  entitled 
to  enforce  Its  collection  against  Wiesen  for 
tbe  amount  which  he  had  paid  the  bank. 
The  fact  that  Jones  knew,  at  the  time  the 
bank  sold  him  the  note,  that  the  considera- 
tion promised  Wiesen  for  its  execution  had 
failed,  did  not  make  Jones  any  the  less  an 
Innocent  holder  for  value,  before  maturity, 
since  one  who  purchases  for  value  a  negotia- 
ble instrument,  after  Its  maturity  or  before, 
with  knowledge  of  a  defense  existing 
against  the  same,  is  entitled  to  enforce  tlie 
collection  of  the  entire  note,  provided  his 
assignor  was  an  Innocent  purchaser  before 
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dne,  for  valne.  In  the  ordinary  course  of  busi- 
ness. Koeliler  v.  Dodge,  31  Neb.  328,  47  N. 
W.  913;  Butterfleld  t.  Town  of  Ontario,  82 
Fed.  881;  Bodley  t.  Bank  (Kan.  Sup.)  16 
Pac.  88.  This  rule  rests  upon  the  principle 
that  a  second  indorsee  takes  whatever  title 
his  indorser  had,  and  since  his  indorser  was 
entitled  to  enforce  the  note  against  the  mak- 
er, notwithstanding  equities  existing  in  the 
tatter's  favor  against  the  original  payee,  the 
second  Indorsee  is  entitled  to  the  same  pro- 
tection. In  the  case  at  bar  the  Bank  of 
Dodge  was  an  innocent  holder  before  due, 
for  value,  in  the  usual  course  of  business, 
of  the  note  in  suit,  and  entitled  to  enforce 
Ita  collection,  to  the  extent  of  the  loan  made 
by  it  to  Bellinger;  and  Jones,  by  paying  Bel- 
linger's debt  to  the  bank,  and  taking  up  the 
note,  took  the  same  title  to  it  that  the  bank 
had.  It  follows  that  Jones  was  entitled  to 
recover  upon  the  note  in  suit  the  amount  of 
money  he  paid  to  the  bank.  Jones,  by  having 
this  note  sold  on  execution  or  attachment, 
acquired  the  legal  title  thereto;  but  by  that 
sale  he  acquired  only  the  interest  which.  Bel- 
linger had  in  the  note,  and  this  interest  was 
subject  to  the  bank's  lien  upon  it  for  the 
money  loaned  Bellinger,  and  was  subject  to 
whatever  defense  Wiesen  had  against  the 
same.  In  other  words,  where  one  purchases 
a  negotiable  promissory  note  or  other  chattel 
at  a  sherlfTs  sale  thereof  under  execution 
or  attachment,  such  purchaser  simply  takes 
whatever  interest  the  execution  or  attach- 
ment defendant  bad  In  the  note  or  chattel 
sold.  But  such  a  purchaser  of  negotiable 
paper,  even  before  its  maturity,  is  not  an 
Innocent  holder,  within  the  meaning  of  the 
law.  The  title  acquired  by  such  a  purchaser 
la  precisely  what  he  would  have  acquired  to 
such  a  note  bad  it  been  indorsed  to  him  with- 
out recourse  by  the  payee  thereof.  The  Judg- 
ment of  the  district  court  Is  reversed.  Re- 
versed and  remanded. 


TBCUM8EH  NAT.  BANK  v.  RUSSELL  et  al. 

(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 

BcsuLTiKO  Thdsts— Bona  Fids  Fcucbaser— Cob- 

POKATIOX8— Stock— CASCEia.\Tios — Waiveh. 

1.  The  cashier  of  a  bank  used  the  bank's 
funds  to  purchase  stock  in  another  bank.  Beld, 
that  a  court  of  equity  would  chnrge  the  stock 
with  a  trust  in  favor  of  the  bank  whose  funds 
were  wrongfully  used  to  purchase  it. 

2.  A  third  person  claimed  the  stock  by  pur- 
chase from  the  cashier.  Evidence  set  out  in 
opinion  hdd  not  to  show  that  he  was  an  inno- 
cent purchaser  foi  value. 

8.  Stock  in  a  bank  was  issued  to  A.,  who 
pledged  it  as  collateral  security  to  a  loan  pro- 
cured from  another  bank.  The  bank  IsRiiing  the 
stock  accepted  a  surrender  of  the  certificate,  and 
issued  a  new  one  in  its  place  to  the  cashier  of 
the  bank.  Beld,  that  it  thereby  waived  any 
right  it  might  have  had  to  rescind  its  contract 
with  the  original  bolder,  and  cancel  the  stock, 
on  the  ground  of  fiaud  in  its  procurement 

(Sylktbus  by  the  Court.) 

Appeal  from  district  court,  Johnson  county; 
Bidico(^  Judge. 


Action  by  the  Tecumseh  National  Bank 
against  James  D.  Russell  and  others  for  the 
surrender  of  a  certificate  of  corporate  stock. 
D.  R.  Bush  Intervened.  From  a  Judgment  for 
plaintUI,  defendants  and  intervener  appeal. 
Affirmed. 

T.  Appelget,  J.  Hall  Hitchcock,  and  Reese 
&  Uilkeson,  for  appellants.  Sw  P.  Davidson 
and  J.  H.  Ames,  for  appellee. 

IRVINE,  O.  The  First  National  Bank  of 
Sterling  had  issued  to  James  D.  Russell  its 
certificate  for  60  shares  of  its  capital  stock,  of 
the  par  value  of  $5,000.  Russell  had  been  a 
member  of  the  firm  of  Russell  &  Holmes,  bank- 
ers at  Tecumseh.  The  plaintiff,  the  First  Na- 
tional Bank  of  Tecumseh,  had  succeeded,  to 
some  extent,  to  the  business  of  Russell  & 
Holmes;  but  the  last-named  firm  temalned 
In  existence  for  the  purpose,  at  least,  of  closing 
out  its  bite  business.  Russell  &  Holmes  ob- 
tained a  loan  of  $5,000  from  the  Schuster  Hax 
National  Bank  of  St.  Joseph,  Mo.,  and  pledged 
as  security  Russell's  stock  in  the  Sterling  Bank. 
The  pledge  was  made  by  Russell's  signing  a 
blank  assignment,  indorsed  on  the  certificate, 
and  delivering  it  to  the  Schuster  Hax  Bank. 
The,  Schuster  Hax  Bank  sent  the  certificate  to 
the  Sterling  Bank,  caused  the  transfer  td  be 
entered,  and  the  Sterling  Bank  issued  a  new 
certificate  in  the  name  of  S.  A.  Walker,  who 
was  cashier  of  the  Schuster  Hax  Bank.  The 
Russell  &  Holmes  note  to  the  Schuster  Hax 
Bank  was  paid  in  installments,  the  last  pay- 
ment having  been  made  February  15,  1892. 
This  suit  was  begun  by  the  Tecumseh  Nation- 
al Bank,  which  alleged  in  its  petition,  substan- 
tially, the  foregoing  facts,  and,  further,  that  the 
Russell  &  HQimes  note  to  the  Schuster  Hax 
Bank  had  been  paid  out  of  the  money  of  the 
Tecumseh  National  Bank  by  Russell  &  Holmes, 
and  by  Ueor^  D.  Bennett,  the  cashier  of  the 
1\>cum8eb  National  Bank,  at  the  request  of 
Russell,  and  that  the  moneys  of  the  Tecumseh 
National  Bank  had  been  wrongfully  appropri- 
ated for  that  purpose,  without  the  consent  or 
knowledge  of  its  directors.  The  Tecumseh  Na- 
tional Bank,  on  these  averments,  prayed  for 
an  order  re<inirlng  the  surrender  of  the  certifi- 
cate to  the  Tecumseh  National  Banlc,  and  for  Its 
sale  in  payment  of  the  amount  so  used.  Rus- 
sell &  Holmes  answered,  alleging  that  their 
debt  to  the  Schuster  Hax  National  Bank  had 
been  paid  by  Bennett  at  their  request,  and 
that.  In  consideration  of  his  payment  of  that 
debt,  they  had  sold  to  him  the  certificate.  Ben- 
nett answered  that  he  had  paid  the  debt  by 
drafts  drawn  l)y  him,  as  cashier,  on  the  funds 
of  the  Tecumseh  National  Bank,  but  that  on 
the  following  day  he  repaid  said  sum;  that 
Russell  &  Holmes  had  sold  him  the  stock  cer- 
tificate; and  that  he  had  thereafter,  for  a  val- 
uable consideration,  sold  the  same  to  D.  R. 
Bush.  Bush  Intervened,  and  alleged,  among 
other  things,  that  he  had  purchased,  for  value, 
said  certificate,  and  prayed  that  he  he  decreed 
to  be  the  owner  thereof.  The  First  National 
Bank  of  Sterling  answered,  alleging  that  Rua- 
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sell  bad  procured  the  original  certificate  to  be 
lasaed  to  him  by  false  and  fraudulent  repre- 
sentations, and  asked  that  It  be  surrendered  for 
cancellation.  The  court  found  for  the  plaintiff, 
and  adjudged  the  ownership  of  the  stock  to  be 
In  the  Tecumseh  National  Bank.  It  will  be  ob- 
serrecl  that  three  claims  were  asserted  to  the 
Steele:  First,  that  of  the  plaintiff,  derived 
through  the  alleged  wrongful  use  of  Its  funds 
by  Bennett,  Its  cashier,  to  pay  the  debt  to  the 
!:k:huster  Uax  Bank,  to  secure  which  Russell 
Sc  Holmes  bad  pledged  the  stock;  second,  the 
claim  of  Bush,  derived  through  an  alleged  pur- 
chase frsm  Bennett,  It  being  claimed  that  Ben- 
nett had  derived  title  by  purchase  frpm  Rus- 
sell In  consideration  of  his  paying  the  Schuster 
Hax  note;  third,  the  claim  of  the  Bank  of 
Sterling,  which  Issued  the  stock,  that  it  was  ob- 
tained in  the  flist  place  fraudulently,  and 
should  therefore  be  canceled. 

The  general  principles  of  equity  Jurispru- 
dence discussed  in  the  briefs  are,  for  the 
most  part,  well  settled,  and  call  for  no  ex- 
tended discussion.  Such  difficulty  as  lies  In 
the  case  arises  in  the  application  of  estab- 
lished principles  to  the  somewhat  complicated 
state  of  facts  presented  by  the  record.  The 
theory  of  the  plaintiff  seems  to  be  that,  by 
virtue  of  the  payment  of  the  Schuster  Hax 
notes  out  of  its  funds,  it  became  entitled  to 
be  subrogated  to  the  rights  of  the  Schuster 
Hax  Bank,  derived  from  the  pledge  of  the 
stock  to  It  It  is  contended  by  Bush  that 
no  right  to  subrogation  Is  established,  because 
courts  of  equity  only  apply  the  doctrine  of 
subrogation  In  two  cases:  First,  in  pursu- 
ance of  an  agreement  of  the  parties  to  that 
effect;  second,  where  the  person  paying  the 
debt  Is  legally  obligated  therefor,  or  where 
he  is  compelled  to  pay  It  to  protect  bis  own 
rights.  It  may  be  conceded  that  these  propo- 
sitions are  correct,  but  Bush  claims  through 
Bennett,  and  Bennett  claims  through  a  con- 
tract of  purchase,  whereby  he  became  entl- 
'tled  to  the  stock  In  consideration  of  his  pay- 
ing the  Schuster  Hax  note.  It  Is  proved  be- 
yond controversy  that  Bennett  at  this  time 
was  the  cashier  of  the  Tecumseh  Bank,  and 
that  he  paid  the  note  by  means  of  checks  and 
drafts  drawn  by  him,  as  cashier,  against  the 
funds  of  that  bank.  The  bank  alleges  that 
such  funds  were  wrongfully,  and  without  its 
consent,  used  for  that  purpose.  This  allega- 
tion stands  practically  admitted.  It  Is  met 
merely  by  the  claim  that  Bennett  replaced 
the  money  so  drawn  the  following  day.  To 
state  the  evidence  on  this  issue  would  unnec- 
essarily complicate  the  case.  Suffice  it  to  say 
that  we  are  satisfied  that  the  finding  of  the 
trial  court  In  favor  of  the  plaintiff  on  this 
issue  is  sustained  by  the  evidence,  and  it 
must  be  accepted,  not  only  that  the  Schuster 
Hax  note  was  paid  from  funds  of  the  Tecum- 
seh National  Bonk,  but  that  that  bank  has 
not  received  repayment  thereof.  This  brancb 
of  the  case  may  then  be  simplified  as  follows: 
Bennett,  the  cashier,  and.  In  a  sense,  the  trus- 
tee, of  the  Tecumseh  Bank,  uses  its  funds  for 


the  purpose  of  purchasing  Russell's  stock  in 
the  Sterling  Bank.  The  legal  title  to  the 
stock  thereby  passed  to  Bennett,  but.  It  hav- 
ing been  purchased  by  a  trustee  with  trust 
funds  unlawfully  used  for  that  purpose,  the 
cestui  que  trust  may  follow  its  funds.  A 
court  of  equity,  as  lofng  as  they  can  be  fol- 
lowed, will  continue  the  trust.  In  opposition 
to  this  view,  Bush  cites  1  Morse,  Banks,  { 
173a,  where  It  is  said:  "If  the  cashier  em- 
bezzles funds  of  the  bank,  and  Invests  them, 
a  court  of  chancery  has  no  power  to  fasten 
a  trust  upon  the  Investment,  and  to  declare 
the  cashier  to  be  a  trustee  holding  what  he 
has  purchased  In  trust  for  tbe  bank.  The 
mere  fact  that  the  cashier  obtained  the  means 
of  purchasing  by  a  theft  from  the  corporate 
funds,  provided  that  he  actually  made  the 
purchase  In  his  own  name  and  on  his  own  ac- 
count, does  not  create  such  a  case  of  Implied 
or  resulting  trust  as  to  give  Jurisdiction  to  a 
court  of  equity  for  the  purpose  of  taking  pos- 
session of  tbe  purchased  property,  and  order- 
ing that  indemnification  be  made  from  It  to 
the  bank."  Tbe  sole  authority  cited  In  sup- 
port of  that  statement  Is  Baiik  t.  Hunt,  S 
Edw.  Ch.  583.  While  that  case  fairly  sup- 
ports the  statement.  It  Is  directly  contrary 
to  the  ruling  of  the  same  vice  chancellor  lo 
Bank  v.  Pollock,  4  Edw.  Ch.  215,  and  we 
may  add  that  we  deem  It  directly  opposed  to 
the  well-settled  principles  governing  similar 
cases.  That  the  cashier  of  a  bank  is  a  trus- 
tee of  Its  funds  In  his  possession  and  by 
virtue  of  his  office  will  hardly  be  contested, 
and  that,  when  a  trustee  uses  trust  funds  to 
purchase  other  property,  the  cestui  que  trust 
may,  upon  tracing  the  fund  Into  that  prt^ 
erty,  charge  the  trust  upon  the  property  so 
purchased,  Is  now  an  equitable  truism.  We 
think,  therefore,  that  the  plaintiff  made  out 
such  a  case  as  to  Justify  the  finding  In  its 
favor,  and  to  Justity  the  decree  rendered, 
unless  one  of  the  other  parties  showed  a  supe- 
rior right 

Bush  claimed  to  be  a  purchaser  for  value, 
without  notice  of  any  rights  on  the  part  of 
the  Tecumseh  Bank.  But  we  do  not  think 
that  be  established  this  by  proof.  For  rea- 
sons not  necessary  here  to  detail,  the  Schus- 
ter Hax  Bank  bad  refused  to  surrender  the 
certificate  at  the  time  Bennett  paid  the  note. 
Bush  claims  that  he  was  the  owner  of  a  cer- 
tificate of  deposit  In  the  former  bank  of  Rus- 
sell &  Holmes;  that  In  January,  1892,  he 
made  a  contract  with  Russell  whereby  he 
was  to  surrender  this  certificate,  and  accept 
In  lieu  thereof  the  stock  certificate  in  con- 
troversy, together  with  other  collateral  He 
was  then  Informed  that  the  stock  certificate 
bad  been  pledged  to  the  Schuster  Hax  Bank. 
He  has  not  surrendered  his  certificates  of 
deposit,  BO  that  he  has  parted  with  no  portloa 
of  the  consideration  of  this  agreement  and 
is  not  a  purchaser  for  value.  Nor  do  wc 
think  he  is  a  purchaser  without  notice.  He 
now  claims  ownership  by  virtue  of  a  -wrlttea 
assignment,  dated  February  16,  1892,  fron) 
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Russell  to  Bennett,  and  one  dated  the  follow- 
ing September  from  Bennett  to  Bush.  His 
transaction  was  with  Russell.  He  knew  the 
stock  certificate  was  then  held  In  pledge  by 
the  Schuster  Haz  Bank.  The  fact  that  he 
had  to  derive  title  through  Bennett  was  suffi- 
cient, at  least,  to  arouse  suspicion;  and,  in 
addition  to  this,  the  certificate  was  not  pro- 
duced, and  both  written  assignments  recited 
that  the  Schuster  Hax  Bank  was  still  hold- 
ing it,  notwithstanding  that  the  debt  for 
which  it  had  been  pledged  had  been  paid. 
We  think  these  circumstances  were  sufficient 
to  put  blm  on  inquiry,  which,  if  made,  would 
have  disclosed  the  controversy  as  to  the  otrn- 
ership  to  the  certificate.  For  these  reasons, 
his  claim  Is  not  superior  to  that  of  Russell 
himself. 

The  case  of  the  First  National  Bank  of 
Sterling  is  based  on  the  theory  that  Russell 
had  been  a  stockholder  in  a  bank  whose  as- 
sets the  Sterling  Bank  had  bought,  and 
whose  liabilities  it  had  assumed;  that  among 
the  assets  so  acquired  was  a  note  made  by 
Russell;  that  the  understanding  was  that, 
should  the  assets  of  the  former  bank  prove 
sufficient,  stock  would  be  issued  to  its  stock- 
holders by  the  Bank  of  Sterling  to  represent 
the  excess  of  assets  so  acquired;  that  the 
Sterling  Bank  had  issued  the  stock  to  Russell 
in  consideration  of  his  pledging  collateral 
notes  to  secure  his  note  held  by  that  bank; 
that  he  had  misrepresented  the  value  of  the 
collateral.  Whether  or  not  this  is  true  we 
need  not  Inquire,  because  the  Sterling  Bank 
bad  recognized  Russell's  transfer  of  the  stock 
to  the  Schuster  Hax  Bank,  by  accepting  a  sur- 
render of  the  certificate,  and  issuing  a  new 
certificate  to  the  cashier  of  the  Schuster  Hax 
Bank.  It  would  also  appear  that  the  Sterling 
Bank  had  elected  to  ratify  the  transaction, 
by  reducing  its  claim  against  Russell  to  a  per- 
sonal judgment  It  bad  certainly  waived 
any  right  to  rescind  the  contract  and  cancel 
the  stock.  The  decree  of  the  district  court  is, 
in  all  things,  affirmed.    Affirmed. 


WESTERN  WHEELED   SCRAPER  CO.  v. 

SADILEK. 
(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 
Banks  ami>  Banxiko  —  Coli.kction8  — Checks — 

NeGMOSNCE  — NOTICB  OF  DlSBONOH  — 
COUNTT   TkEASUREK — PoWBKS. 

1.  A  customer's  bank  check  is  not  intended 
for  circuiatioD  as  a  medium  of  ezchanse,  and 
■bonid  be  presented  for  payment  with  the  dis- 
patch, consistent  with  the  circnmstances  of 
the  case  and  tlie  transaction  of  other  commer- 
cial buBiDess.  Bank  v.  Miller,  56  N.  W.  1064, 
37  Neb.  500. 

2.  A  bank  which  nndertnkes  the  collection  of 
a  customer's  check  is  guilty  of  neKligence  in 
■ending  it  for  payment  direct  to  the  drawee 
iMink,  provided  there  is  in  the  same  town  an- 
other bank  in  good  standing. 

3.  A  bank  receiving  for  collection  a  custom- 
er's check  is  required  to  pny  the  same  upon  the 
receipt  thereof  during  business  hours,  or  to 
promptly  t^ve  notice  of  its  dishonor,  in  order  to 
charge  the  drawer  and  indorsers  thereof. 


4.  HMj  from  an  examination  of  the  evidence, 
that  prejudice  to  the  defendant,  as  drawer  of 
the  check  which  Is  the  subject  of  controversy, 
will  be  presnmed  from  the  failure  to  give  notice 
of  its  dishonor,  U  ere  being  to  his  credit  therein 
sufficient  funds  for  its  payment,  the  drawee 
bank  having  in  the  meantime  become  insolvent. 

5.  The  authority  of  a  county  treasurer  to  de- 
posit for  safe-keeping  in  banl:  the  funds  intrust- 
ed to  his  cate  cannot  be  questioned  in  a  strictly 
collateral  proceeding. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Saline  county: 
Hastings,  Judge. 

Action  by  the  Western  Wheeled  Scraper 
Company  against  F.  J.  Sadllek  on  a  check. 
From  a  Judgment  for  defendant,  plaintiflT 
brings  error.    Affirmed. 

Hastings  &  McOintle,  for  plalntltT  In  error. 
F.  I.  Foss  and  W.  R.  Matson,  for  defendant 
in  error. 

POST,  O.  J.  This  was  an  action  by  the 
Western  Wheeled  Scraper  Company,  here- 
after called  the  "plaintiff,"  against  F.  J. 
Sadllek,  hereafter  called  the  "defendant,"  in 
the  district  court  for  Saline  county.  A  trial 
was  had  of  the  issues  Joined  by  the  plead- 
ings, resulting  in  a  verdict  for  the  defend- 
ant, in  accordance  with  the  peremptory  di- 
rection of  the  court  A  motion  for  a  new 
trial  having  been  overruled,  and  Judgment 
entered  upon  the  verdict  so  rendered,  the 
cause  has  been  removed  into  this  court  for 
review,  upon  allegations  of  error  by  the  plain- 
tiff company. 

Among  the  facts  established  by  the  plead- 
ings and  proofs,  and  as  to  which  there  is  no 
dispute,  are  the  following,  vis.:  On  the  15th 
day  of  June,  1891,  a  county  warrant  was  If. 
due  form  issued  to  the  plaintiff  for  $330,  b«- 
Ing  the  amount  of  a  claim  previously  allow- 
ed and  payable  out  of  the  road  fund  of 
Saline  county.  On  the  lOtb  day  Qf  August 
1891,  the  plaintiff  company,  whose  place  of 
business  was  in  the  city  of  Aurora  and  state 
of  Illinois,  addressed  to  John  N.  Van  Duyn. 
county  clerk  of  said  county,  the  following 
communication:  "John  N.  Van  Duyn,  Coun- 
ty Clerk,  Wilber,  Neb.— Dear  Sir:  Our  Mr. 
Amett  informed  us  some  time  ago  that  your 
county  had  allowed  our  claim  for  $330. 
•  •  •  If  the  warrant  has  been  Issued,  we 
hereby  authorize  you  to  receipt  for  warrant. 
If  there  is  money  on  hand  to  pay  the  war- 
rant, kindly  send  us  draft  for  the  amt  If 
not  prepared  to  pay,  please  have  warrant 
presented  and  registered,  so  that  it  will  be 
paid  in  its  turn.  We  inclose  bill  herewith. 
Yours,  truly.  Western  Wheeled  Scraper  Co." 
On  August  12,  1891,  said  warrant  was  by 
Mr.  Van  Duyn,  as  agent  for  the  plaintiff 
company,  presented  for  payment  to  the  de- 
fendant, as  county  treasurer,  and  indorsed, 
"Not  paid  for  want  of  funds":  and  after- 
wards, on  the  same  day,  the  defendant,  as 
county  treasurer,  drew  his  check  to  the 
order  of  plaintiff  for  the  sum  of  $330,  upon 
the  Bank  of  Western,  situated  at  the  village 
of  Western,  in  said  county,  and  in  which 
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be,  as  such  county  treasurer,  had  ample 
funds.  Mr.  Van  Duyn,  to  whom  said  check 
was  delivered,  on  the  day  of  its  date,  for- 
warded the  same  to  the  plaintiff,  who  receiv- 
ed It,  through  the  mail  at  Aurora,  on  the 
14tb  day  of  August  Co  the  succeeding  day, 
to  wit,  August  15th,  the  checic  in  question 
was  by  the  plaintiff  deposited  In  the  Second 
National  Bank  of  Aurora,  by  which  it  was, 
on. the  same  day,  forwarded  for  collection 
and  return  to  the  Bank  of  Western.  Said 
check  was  on  the  ITtb  day  of  August  re- 
ceived by  the  Bank  of  Western,  and  has  not 
been  i>ald,  although  said  bank  continued  open 
for  the  transaction  of  business  until  August 
lOtb,  on  which  day  it  was  closed  by  order 
of  the  State  Banking  Board,  and  Is  now  in- 
solvent. The  village  of  Western  is  situated 
about  20  miles  distant  from  Wilber,  the  de- 
fendant's home,  and  about  500  miles  from 
the  city  of  Aurora.  It  has  railroad  and  tele 
graph  connection  with  both  places  named, 
and  there  was  at  the  date  In  question  an- 
other bank  thereat  in  good  standing.  In  ad- 
dition to  the  foregoing,  it  Is  shown  that  the 
time  required  for  the  transmission  of  lettets 
by  mail  between  Aurora  and  Western  does 
not  exceed  24  hours,  from  which  the  bifer- 
ence  necessarily  arises  that  the  check  for- 
warded by  the  Aurora  bank  on  the  15tb  was 
received  by  the  Bank  of  Western  during 
business  hours  on  the  17th. 

Is  the  defendant  in  this  action  answerable 
for  the  loss  resulting  from  the  failure  of  the 
last-named  bank?  We  think  not.  There  is 
eminent  authority  for  the  proposition  that 
a  bank  which  undertakes  the  collection  of  a 
customer's  check,  is  guilty  of  Inexcusable 
negligence  In  sending  it  direct  to  the  drawee 
bank.  Instead  of  through  the  agency  of  a 
third  person,  provided  loss  ^nsue  through  the 
failure  of  such  drawee.  Bank  v.  Goodman, 
109  Pa.  8t  422,  2  Atl.  687;  Drovers'  Nat 
Bank  V.  Anglo-American  Packing  &  Prov. 
Co.,  117  111.  100,  7  N.  B.  601;  Anderson  v. 
Rodgers,  53  Kan.  542,  36  Pac.  1067;  First 
Nat  Bank  of  Gorslcana  v.  City  Nat  Bank 
of  Dallas  (Tex.  Civ.  App.)  34  8.  W.  450; 
Bank  v.  Bums,  12  Colo.  539,  21  Pac.  714; 
First  Nat.  Bank  of  Evansvllle  v.  Fourth  Nat. 
Bank  of  Louisville,  6  C.  C.  A.  183,  56  Fed. 
967;  1  Daniel,  Neg.  Inst  328a.  The  princi- 
ple recognized  In  the  foregoing  authorities  Is 
that  no  party,  whether  a  corporation,  firm, 
or  Individual,  can,  in  contemplation  of  law, 
be  deemed  a  suitable  agent  to  enforce,  in  be- 
half of,  another,  a  claim  against  Itself.  But, 
Independent  of  the  rule  there  stated,  the  de- 
fendant was  discharged  In  consequence  of 
the  negligence  of  plaintlfrs  chosen  agent,  the 
Bank  of  Western.  A  customer's  check  is. 
In  the  first  place,  not  designed  for  circulation 
as  a  medium  of  exchange,  and  should  be 
presented  for  payment  with  the  dispatch  and 
diligence  consistent  with  the  circumstances 
of  the  case,  and  the  transaction  of  other 
commercial  business.  Bank  v.  Miller,  37 
Neb.  £00,  55  N.  W.  1064.     In  the  second  place. 


It  was  the  duty  of  the  drawee  bank  to 
promptly  pay  the  check  upon  receipt  there- 
of for  collection,  or  to  give  notice  of  its  dis- 
honor in  order  to  charge  the  drawer  and  in- 
dorsers.  Wood  River  Bank  of  Wood  Rivw 
V.  First  Nat.  Bank  of  Omaha,  86  Neb.  744, 
65  N.  W.  239.  Time  may  be  necessary,  it  is 
true,  for  the  drawee  bank  to  examine  its 
books  In  order  to  ascertain  the  condition  of 
the  drawer's  account;  but.  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  the  officers  of  the  bank  were 
aware  of  tbe  fact  conclusively  established 
by  the  record,  v<z.  that  the  defendant  bad 
therein  to  his  credit  at  all  times  from  the  12tb 
to  the  19th  of  August,  Inclusive  of  both 
dates,  ample  funds  for  the  payment  of  the 
amount  called  for.  The  check  was  there- 
fore, as  held  in  Wood  River  Bank  of  Wood 
River  V.  First  Nat  Bank  of  Omaha,  supra, 
dishonored  on  the  17th;  and  the  defend&nt, 
as  drawer,  was  entitled  to  notice  by  the  first 
regular  mall  on  the  18th.  3  Kent,  Ck>mm. 
105.  1  Daniel,  Neg.  Inst  1039,  and  cases 
cited. 

It  is  no  answer  to  say  that  the  defendant 
Is  not  prejudiced  by  the  neglect  to  give  no- 
tice, since  he  might,  had  he  been  promptly 
advised  of  the  nonpayment  of  his  check,  by 
means  of  legal  process,  have  anticipated  the 
impounding  of  the  bank  by  the  state,  and  for 
the  further  reason  that  It  Is  an  Implied  con- 
dition of  the  contract  of  the  drawer  or  in- 
dorser  that  be  shall  l>e  promptly  notified  of 
the  nonpayment  or  nonacceptanee  of  the  bill. 

Counsel  for  the  plaintiff  indulge  in  some 
criticism  upon  the  action  of  the  defendant  on 
account  of  the  deposit  In  bank  of  the  county 
funds,  and  the  payment  of  the  warrant  after 
having  been  indorsed,  "Not  paid  for  want 
of  funds."  To  the  first  criticism,  a  sufflclent 
answer  is  that  neither  the  validity  nor  pro- 
priety of  tbe  defendant's  action  in  deposit- 
ing tbe  funds  Intrusted  to  his  care  can  be 
questioned  In  this  collateral  proceeding.  The 
other  circumstance  which  is  made  the  sub- 
ject of  criticism,  although  not  material  to 
the  Issues,  is  explained  by  the  fact  that  the 
road  fund'  against  which  plalntltTs  account 
was  chargeable  was  overdrawn  at  the  date 
of  tbe  warrant,  and  that  said  warrant  was, 
with  plaintiff's  knowledge  and  consent  iHiId 
by  the  defendant  out  of  other  funds  belong- 
ing to  tbe  county.  There  is  no  error  in  the 
record,  and  the  judgment  ia  affirmed.  Af- 
firmed. 


OMAHA  FIRE  INS.  (X).  ».  CRIGHTON. 

(Supreme  Ourt  of  Nebraslca.    Jan.  8,   189T.) 

IKSUIIANCB — REPHESENTAtlOXS— AOTIOH  ON  POLICT 

— CoXDDCT  OF  Trial 
1.  In  a  suit  on  a  fire  insnrance  policy,  to  re- 
cover the  value  of  a  large  number  of  insnred 
articles  destroyed,  the  court  permitted  jurors, 
during  the  trinl,  to  make  memoranda  of  such 
articles,  and  the  value  place<l  »hereon  by  the 
evidence.  Beld,  that  the  court  did  not  abusp 
its  discretion. 
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2.  The  inanred  waa  nnable  to  read  and  write, 
and  the  representations  made  by  liim  to  obtain 
the  insurance  were  reduced  to  writing  by  the 
ageat  of  the  insurance  company.  Held:  (1) 
whether  the  insured  made  the  representations 
written  in  the  policy  was  a  question  of  fact  for 
the  jury;  (2)  tliat  the  Insured  was  not  bound 
by  any  representation  written  in  the  application 
which  he  did  not  malce. 

3.  Eiridcnce  examined  and  htid  to  aastain  the 
finding  of  the  jury  (1)  that  the  insured  did  not 
represent  that  his  household  goods  were,  at  the 
date  of  his  application  for  insurance,  In  the 
building  mentioned  in  said  application;  (2)  that 
there  was  no  rej^resentation  in  the  written  ap- 
plication that  said  goods  were  at  said  time  in 
said  building. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Hall  county;  Thomp- 
flon.  Judge. 

Action  by  B.  Crighton  against  the  Omaba 
Fire  Insurance  Company.  PYom  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
tirmed. 

W.  H.  Thompson  and  J.  Pawcett,  for  plain- 
till  in  error.  W.  A.  Prince,  for  defendant  In 
■error. 

RAOAN,  C    This  Is  an  action  on  a  fire 

Insurance  policy,  brought  to  the  district  court 
-of  Hall  county,  by  Ellas  Crighton  against  the 
Omaha  Fire  Insurance  Company  (hereinafter 
called  the  "Insurance  Company").  Crighton 
bad  a  verdict  and  Judgment,  and  the  insur- 
ance company  prosecutes  here  a  petition  In 
■error. 

1.  Of  the  errors  assigned  by  the  insurance 
company,  we  notice  the  following:  On  the 
trial  of  the  case,  at  tbe  request  of  counsel 
for  Crighton,  tbe  court  permitted  the  jurors 
to  make  memoranda  of  the  various  articles 
testified  to  have  been  destroyed  by  the  fire. 
Tbls  is  tbe  first  assignment  argued  which  we 
notice.  We  cannot  say  that  tbls  action  of 
tbe  court  was  prejudicial  to  tbe  insurance 
company.  A  large  number  of  articles  were 
testified  about  The  number  of  these  articles, 
and  the  values  placed  upon  them,  it  would 
be  almost  impossible  for  tbe  average  man  to 
remember  without  a  memorandum;  and  we 
tblnk  that  It  was  a  matter  resting  In  the  dis- 
cretion of  the  trial  court  to  permit,  or  not,  the 
Jurors  In  this  case  to  make  the  memoranda 
complained  of.  We  are  aware  that  In  Cheek 
V.  State,  35  Ind.  ■102,  It  was  held  that  a  jury- 
man must  register  the  evidence  on  the  tab- 
lets of  his  memory,  and  not  otherwise.  But 
that  was  a  murder  trial,  and  during  its  prog- 
ress two  of  tbe  Jurors  made  notes  of  tbe  evi- 
dence. To  this  tbe  defendant  on  trial  ob- 
jected at  tbe  time,  and  tbe  Jurors  were  in- 
structed by  tbe  court  to  desist  from  making 
notes.  Tbls  they  refused  to  do,  and  tbe  su- 
preme court  said  that  their  conduct  was  suffi- 
cient to  entitle  Cheek  to  a  new  trial;  but  tbe 
■case  was  not  reversed  because  of  this  conduct 
of  tbe  Jurors.  But  in  Railroad  Co.  v.  Miller, 
71  111.  463,  it  was  said  that  a  Juror,  of  bis 
own  motion,  might  make  memoranda  of  evi- 
dence, or  of  paints  in  the  argument,  but  tbe 
court  said  that  a  Juror  should  not  do  tbls  at 


tbe  Instance  of  counsel.  We  do  not  lay  down 
any  rule  upon  the  subject,  but  content  our- 
selves with  holding  that  in  tbls  case  tbe  dis- 
trict court  did  not  abuse  its  discretion  in 
permitting  Jurors  to  make  memoranda  of  arti- 
cles testified  about  during  the  progress  of  tbe 
trial. 

2.  Crighton  made  a  written  application  to 
the  insurance  company  for  the  policy  Issued. 
This  application,  so  far  as  material  here,  was 
as  follows: 

"Application  of  Ellas  Crighton fnr  in- 
surance against  loss  or  damage  by  fire  or  light- 
ning    according  to  the  specifications  be- 
low for  the  term  of  five  years  from  the  23rd  of 
May,  1893: 
On  one-story,  shingle-roof  frame  building 

occupied  by  insured  as  dwelling Kothing 

Household  furniture  while  in  said  dwelling. .$300 

Farm  machinery  while  on  farm 480 

Horses  and  mules,  wherever  they  be 600 

Hay  and  grain  on  cultivated  land 25 

Hay  press  and  horse  power  on  premises. . .  176 

— situate  on  the  sontiiwest  quarter  of  section 
nine  (9),  township  ten  (10),  range  eleven  (11)." 

As  a  defense  to  the  action,  tbe  insurance 
company  pleaded  that,  by  this  application, 
Crighton  represented  to  It  that  he  was  the 
owner  of  the  one-story  frame,  shingle-roof 
building  situate  on  the  land  described,  and 
that  the  household  goods  Insured  were  then 
in  said  building;  that  such  representations 
were  false,  made  by  Crighton  for  the  purpose 
of  deceiving  the  Insurance  company,  and 
were  believed  in  and  relied  upon  by  it.  Tbe 
reply  of  Crighton  met  tbls  defense  by  deny- 
ing that  he  represented  that  he  was  tbe  own- 
er of  the  building  situate  on  the  property 
described,  and  denying  that  he  represented 
to  tbe  company  that  tbe  household  goods 
were  then  in  said  building,  but  alleged  that 
be  was  Illiterate  and  unable  to  read  and 
write;  that  the  agent  of  tbe  insurance  com- 
pany wrote  the  application;  and  that  he 
(Crighton)  told  him  at  the  time  that  the  house- 
hold goods  were  then  in  some  tents,  but  that 
In  a  few  days  he  intended  to  move  them  into 
the  house  on  the  piece  of  land  mentioned. 
On  this  Issue  tbe  court  instructed  tbe  Jury 
to  tbe  effect  that,  since  tbe  oral  statements 
of  tbe  application  for  Insurance  were  reduced 
to  writing  by  the  agent  of  tbe  Insurer,  parol 
evidence  was  admissible  to  show  that  tbe  ap- 
plication did  not  correctly  recite  tbe  oral  rep- 
resentations made.  The  giving  of  this  in- 
struction is  the  second  assignment  of  error 
argued  here.  Tbe  court  did  not  err  in  giving 
this  instruction.  In  Insurance  0>.  v.  Jordan, 
29  Neb.  514,  45  N.  W.  702,  it  was  held  that 
where  the  Insured  was  unable  to  read  and 
write,  and  tbe  application  was  made  out  by 
the  agent  of  tbe  Insurance  company,  if  tbe 
agent  wrote  in  tbe  application  statements 
different  from  those  made  by  the  Insured  tbe 
latter  was  not  bound  thereby. 

3.  A  third  assignment  Is  that  the  court  erred 
in  giving  paragraph  N3.  6  of  its  Instructions. 
The  substance  of  that  instruction  was  that  If 
the  insurance  company's  agent  had  knowingly 
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written  In  the  application  statements  not  made 
by  the  insured,  and  was  now  insisting  upon 
these  representations  as  a  defense  to  tlie  policy, 
the  Insurer's  conduct  amounted  to  an  attempt- 
ed fraud,  and  it  was  a  question  of  fact,  for  the 
Jury  to  determine  from  all  the  facts  and  circum- 
stances in  evidence,  whether  the  application 
contained  the  representations  made  by  the  in- 
sured. The  criticism  made  upon  this  instruc- 
tion is  that  there  was  no  evidence  In  the  case 
to  which  it  could  he  applied.  But  this  is  a 
mistake  of  counseL  The  evidence  is  undisputed 
that  the  insured  was  unable  to  read  and  write, 
that  he  made  his  representations  and  state- 
ments orally  to  the  agent  of  the  insurance  com- 
pany, and  that  such  agent  made  out  the  appli- 
cation already  alluded  to;  and  the  insured  tes- 
tified positively  that  be  told  the  hisurance  agent 
that  the  household  goods  insured  were  at  that 
thne  In  toits,  and  not  In  the  building  men- 
tioned in  the  application,  but  that  he  intended. 
In  a  few  days,  to  remove  such  household  goods 
into  that  bnlMlng.  The  evidence  further  shows 
that  he  did  remove  his  household  goods  into 
that  building,  and  that  they  were  there  long 
before  the  fire  occurred,  and  the  aivllcation 
shows  on  its  face  that  the  insured  did  not  ask 
or  obtain  any  insurance  on  the  building;  and 
it  would  require  a  strained  construction  to  make 
the  application  a  representation  of  the  Insured 
that  he  owned  that  bnlldlng,  or  that  the  house- 
hold goods  were  then  in  It.  The  language  of 
the  application  is  that  the  Insured  desires  insur- 
ance upon  the  household  goods  while  they  are 
contahied  in  the  building,  but  there  is  in  the 
entire  application  no  express  representation 
either  that  the  insured  owned  the  building,  or 
that  the  goods  were  then  In  it 

4.  Another  argument  is  that  the  verdict  of 
the  jury  is  contrary  to  histruction  No.  1  given 
by  the  court  at  the  request  of  the  Insurance 
company.  There  Is  no  merit  whatever  in  this 
contention.  By  that  instruction  the  court  told 
the  Jury,  in  substance,  that  if  they  found  from 
the  evidence  that  the  insured.  In  his  applica- 
tion, represented  to  the  insurance  company  that 
his  household  goods  and  furniture  were  then  in 
the  building,  and  that  the  building  was  then 
occupied  by  him,  and  that  he  made  these  rep- 
resentations for  the  purpose  of  obtaining  the 
insurance  on  the  household  goods  and  other  in- 
■nred  property;  that  the  insurance  company 
believed  in  and  relied  upon  these  representa- 
tions; and  that  they  were  false,— then  they 
should  find  for  the  Insurance  company.  By 
Its  verdict  the  Jury  found  that  the  insured  did 
not  represent  in  his  application  that  he  was  the 
owner  of  the  building,  and  did  not  represent 
that  the  household  goods  were  then  in  the 
building,  and  the  evidence  sui^rts  this  fljidlng. 
The  Instruction  properly  submitted  the  issue 
to  the  Jury,  and  its  finding  Is  not  contrary  either 
to  the  evidence  or  the  Instruction. 

5.  The  insurance  company  requested  the 
court  to  Instruct  the  Jury  as  follows:  "You  are 
instructed  that  the  application  and  policy  In- 
troduced in  evidence  should  be  considered  to- 
gether, M  forming  the  contract  sued  on  hi  this 


case."  The  court  modified  it  as  follows:  "And 
should  be  both  considered  together.  In  arriving 
at  your  verdict.  In  connection  with  all  the  other 
evidence  in  the  case,"— and,  as  thus  modified, 
gave  the  instruction.  This  action  of  the  court 
is  assigned  for  error.  We  do  not  think  It  was. 
If  the  court  had  given  the  instruction  withoUt 
the  modification.  It  would  have  been  oror,  as  it 
would,  in  efl^ect,  have  i.<M  the  Jury  that  they 
should  determine  wliat  contract  existed  be- 
tween the  Insured  and  the  insu/er  by  consider- 
ing only  the  policy  and  the  written  application, 
whereas  one  of  tne  issues  In  the  case  was 
whether  the  application  signed  by  the  Insnred 
K'as  the  one  he  made,— whether  the  representa- 
tions In  that  appllcatitm  were  the  representR- 
tions  he  made. 

0.  Another  argument  Is  that  the  oonrt  erred 
In  Instructing  the  Jury  as  follows:  '^o  consti- 
tute fraud,  a  knowledge  of  the  misrepresenta- 
tions must  rest  with  the  party  miiifing  it,  and 
the  representations  must  be  made  with  the  in- 
tention that  the  other  party  shall  act  upon  it 
and  it  must  also  appear  that  the  other  party 
did  act  upon  it,  to  his  injury."  The  criticism 
upon  this  instruction  is  directed  to  the  last  three 
words  in  it  to  wit,  "to  his  lojuiy."  We  think 
the  criticism  without  mertt  In  order  for  the 
representation  to  be  actionable.  It  must  have 
been  made  with  reference  to  an  existing  fact; 
it  must  liave  been  false;  the  party  must  have 
relied  and  acted  upon  it  The  words  "Ho  his 
injury"  add  nothing  to  the  Instruction,  as  ap- 
plied to  tiie  facts  in  this  case.  If  the  represen- 
tations made  by  the  insured  In  this  case  were 
false,  and  if  they  were  relied  and  acted  upon 
by  the  Insurance  company,  they  were  acted 
upon  to  Its  Injury,  because  by  acting  upon 
them  It  Issued  the  policy,  which  it  would  not 
have  Issued  had  It  been  aware  of  the  falsity 
of  the  representations. 

7.  Finally,  it  is  hisisted  that  the  verdict  is 
not  supported  by  sufficient  evidence.  We  think 
it  is,  and  we  further  think  that  the  entire  de- 
fense to  this  action  Is  technical,  in  the  highest 
degree.  The  whole  defense  Is  predicated  vpoa 
the  fact  that  at  the  time  the  policy  was  issued 
the  household  goods  Insured  were  not  at  that 
moment,  or  that  day,  in  the  dwelling  men- 
tioned in  the  application.  The  evidence  sbowa 
that  these  household  goods  were  not  destroyed 
by  fire.  They  are  not  the  subject-matter  of  this 
action,  and  long  before  the  fire  occurred  the 
household  goods  Insnred  were  placed  In  the 
house  mentioned  In  the  application,  and  the 
literal  Interpretation  of  the  amplication  and  the 
policy  Is  that,  the  insurance  company  insnred 
these  household  goods  only  while  In  the  build- 
ing. The  Judgment  of  the  district  court  Is 
right,  and  is  attlnned.    Affirmed. 


LIST   v.   8TATB  ex  reL   DUFEK. 
(Sopreme  Coort  of  Nebraska.    Jan.   7,   1897.) 

BaSTAHDT— EvtDENCB. 

In  a  bastardy  action  it  U  prejudicial  error 
to  admit  in  evidence,  over  proper  objectiona,  *a 


Xfb.) 


ASHLAND  LAND  &  LIVE-STOCK  CO.  v.  WOODFOBD. 


769 


offer  of  mnrrinire  by  the  pntative  father  to  the 
mother  of  the  bnirtard  cbUd,  made  with  a  view 
to  the  BetUement  of  such  proceedings,  abont  to 
be  commenced. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Butler  county; 
Batea,  Judge. 

Frank  Llsy  was  convicted  of  bastardy, 
and  brings  error.    Rerersed. 

L.  8.  Hastings,  for  plaintiff  in  error.  Matt 
MlUer  and  W.  M.  Cain,  for  defendant  in  er- 
ror. 

RTAN,  O.  Plaintiff  in  error,  in  the  dis- 
trict court  of  Butler  county,  was  fount!  guil- 
ty upon  tlie  charge  of  being  tlie  father  of  a 
bastard  child  of  which  Anna  Dufek,  an  un- 
married woman,  was  the  mother.  To  re- 
verse the  Judgment,  requiring  the  payment 
of  the  aggregate  amount  of  $1,000,  and,  in 
default  of  such  payment,  that  plaintiff  in 
error  be  Imprisoned  In  the  county  Jail,  these 
error  proceedings  are  prosecuted. 

On  the  trial  there  was  introduced  evidence, 
over  proper  objections  of  the  plaintiff  In  er- 
ror, to  the  effect  that  Mr.  Lisy,  in  view  of 
the  bastardy  proceedings  about  to  be  com- 
menced, bad  offered  to  settle  with  the  moth- 
er of  the  child  aforesaid  by  marrying  her, 
and  that  this  offer  had  been  met  with  a 
proposition  on  the  part  of  Anna  Dufek  that 
she  would  marry  plaintiff  in  error  if  certain 
land  was  by  him  conveyed  to  her  as  an  ear- 
nest that  he  would  not  desert  her  It  has 
been  held  that  It  Is  prejudically  erroneous 
to  admit  testimony  of  this  character  when 
properly  objected  to.  Olson  v.  Peterson,  33 
Neb.  358,  60  N.  W.  155;  Robb  v.  Hewitt,  89 
Neb.  217,  68  N.  W.  88.  For  the  error  Indi- 
cated, the  Judgment  of  the  district  court  is 
reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings.    Reversed  and  remanded. 


CHICAGO  LUMBER  CO.  v.  BENJAMIN. 
(Supreme  Court  of   Nebraska.    Jan.   7,  1897.) 

AlTBAI. —  RECOKn. 

1.  A  bin  of  exceptions  which  is  not  anthen- 
ticated  by  the  certificate  of  the  clerk  of  the 
trinl  court  is  not  entitled  to  consideration  in  this 
court. 

2.  Where,  to  an  examination  and  settlement 
of  questions  argued  to  this  court,  an  inspection 
of  the  evidence  coBtnined  in  a  bill  of  exceptions 
is  necessary,  and  such  bill  lacks  the  auttientica- 
tion  of  the  clerk  of  the  trial  court,  the  points 
presented  may  he  overruled. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Custer  county;  Hol- 
comb.  Judge. 

Action  by  the  Chicago  Lumber  Company 
against  John  S.  Benjamin  on  an  account. 
From  an  affirmative  Judgment  In .  favor  of 
defendant,  plaintiff  brings  error.    AiUrmed. 

DlclUnBon  &  Shlnn  and  Wolfenbarger  & 
Williams,  for  plaintiff  in  error.    Campbell  & 
Ledwich,  for  defendant  in  error. 
69  N.W.-49 


HARRISON,  J.  This  case  is  presented  to 
this  court  by  petition  in  error  to  secure  a  re- 
view of  tbe  proceedings  during  its  trial  Id 
the  district  court  of  Custer  county,  and  the 
errors  assigned  and  argued  relate  to  the- 
sufficiency  of  the  evidence  adduced  to  sus- 
tain the  verdict  rendered,  and  some  other 
questions,  all  and  singular  of  which  require- 
a  reference  to  the  evidence  for  their  exam- 
ination and  settlement.  There  is  attached' 
to  the  record  what  purports  to  be  a  bill  of 
exceptions,  but  it  Is  not  authenticated  as- 
such  instrument  by  tbe  certificate  of  the 
clerk  of  the  ti-ial  court.  This  being  true,  the 
evidence  is  not  properly  before  ns  for  inspec- 
tion, and,  as  the  points  of  complaint  which 
are  urged  cannot  be  considered  without  It, 
they  must  be  overruled.  The  Judgment  of 
the  district  court  Is  affirmed.    Affirmed. 


ASHTAND  LAND  &  LIVE-STOCK  CO.  r. 

WOODFOBD. 
(Supreme  Court  of  Nebraska.    J'an.  7,  1897.) 

Pl.KA  ni  \08— Ve  UDICT. 

Where,  to  a  counterclaim  well  pleaded,  the 
plaintiff  interposes  no  reply,  a  verdict  in  his 
favor  in  excess  of  the  amonnt  claimed  In  his 
petition,  less  the  amount  of  such  counterclaim, 
should  be  set  aside,  aa  unsupported  by  the  plead- 
ing. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Saunders  county; 
Bates,  Judge.  ' 

Action  by  Eleven  Woodford  against  the 
Ashland  Land  &  Live-Stock  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

Simpson  &  Somborger,  for  plaintiff  in  error. 
O.  C.  Tarpenning,  for  defendant  in  error. 

POST,  C.  J.  The  defendant  in  error^ 
Woodford,  as  plaintiff  in  tbe  district  court 
for  Saunders  county,  alleged  as  his  cause- 
of  action  against  tbe  Ashland  Land  &  Live- 
stock Company,  plaintiff  in  error  herein,  a 
lease  for  100  acres  of  land  in  said  county 
during  the  year  1891.  It  was  provided  by 
said  lease,  a  copy  of  which  is  set  out  in  the- 
petition  below,  that  the  proceeds  of  the 
grain  and  hay  grown  upon  said  premises, 
to  the  amonnt  of  |250.  should  be  and  re- 
main tbe  property  of  the  lessor,  and  that 
the  crops  In  excess  of  the  rents  so  reserved 
should  belong  to  the  lessee,  who  was  to 
have  the  use  and  occupancy  of  tbe  building 
situated  upon  tbe  premises  during  the  term- 
of  the  lease.  It  was  further  alleged  as  a 
cause  of  action  that  the  defendant  com- 
pany, during  the  existence  of  said  lease, 
without  the  plaintiff's  consent,  entered  said 
premises,  and  carried  away,  and  converted 
to  its  own  use,  com  grown  thereon,  of  the 
value  of  $40.50;  that  the  defcn.lant  negli- 
gently permitted  its  cattle  to  trespass  upon 
said  premises  during  the  said  term,  and  In- 
jure the  crops  growing  thereon,  to  the  plain- 
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tiff's  damage  In  tbe  sum  of  |50;  that  the 
defendant  was  indebted  to  the  plaintiff  for 
four  tons  of  bay  grown  upon  said  premises, 
of  the  agreed  value  of  $12;  and  that  tbe 
plaintiff  was  indebted  to  the  defendant  in 
the  sum  of  $1.50  on  account  of  board  fur- 
nished tiie  servants  of  tbe  latter  in  the  year 
1S91.  Accompanying  the  petition  was  a 
prayer  for  Judgment  In  the  amount  of  the 
-several  Items  above  enumerated,  to  wit, 
$101.  Tbe  answer  admitted  the  execution 
of  tbe  lease  set  out,  and  denied  the  other 
material  allegations  of  the  petition.  There 
was  also  a  counterclaim,  in  which  the  ac- 
count between  the  parties  was  thus  stated: 

Eleven   Woodford   to   the  Asliland   Land   and 
Uve-Stock  Co. 

Dr. 
To  interest  hi  crop  for  1891,  as 

p>ir  agreement $250  00 

To  money  advanced  per  check       14  On 

$264  00 

Or. 

By  214  bushelB  com $  56  90 

By  51  tons  hay 153  25 

By  error  in  number  of  acres 

described  in  iense  9  50 

218  65 

Balance   for    which    judg-  

ment  was  demanded. . .  $  45  35 

To  the  counterclaim  so  made,  there  was 
no  reply;  hence  tbe  statement  of  the  ac- 
count therein  must  be  taken  as  true.  If 
we  add  to  tbe  sum  with  which  tbe  plaintiff 
is  there  credited  the  full  amount  claimed 
in  his  petition,  to  wit,  $104,  we  find  he  was 
entitled  to  a  credit  of  $322.66,  and  that  he 
was  chargeable  with  the  sum  of  $264.  He 
was,  in  other  words,  according  to  the  most 
favorable  construction  of  tbe  pleadings,  en- 
titled to  judgment  in  tbe  sum  of  $58.65  only; 
whereas  a  verdict  was  returned  in  his  favor 
for  tbe  full  amount  claimed,  upon  which 
Judgment  was  subsequently  entered,  over 
tbe  objection  of  the  defendant  company. 

The  foregoing  statement  renders  Unneces- 
sary an  examination  of  tbe  other  assign- 
ments, particularly  in  view  of  the  fact  that 
they  present  questions  of  practice  only,  and 
it  is  not  apparent  that  the  determination 
thereof  would  materially  assist  the  district 
court  In  a  second  trial  of  tbe  cause.  The 
Judgment  complained  of  being  unsupported 
by  the  pleadings,  the  cause  Is  reversed,  and 
remanded  for  further  proceedings  in  the 
district  court     Reversed  and  remanded 


BELLAMY  v.  CHAMBERS. 

<Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 

Appeals  from  Codntt  Coukt— Pkacticb— Oovb- 

nant  aoainst  ixccmbrascks— aookdal 

OF  Caise  op  Actiox. 

1.  "In  an  appeal  from  the  county  court  to  the 
district  court,  the  cause  must  be  tried  on  the 
same  issues  as  were  tried  in  the  county  court, 
unless  some  new  matter  has  arisen  since  tbe 
trial  there,  such  as  payment,  etc."  Hail>ert  v. 
Rosenbalm  (Neb.)  68  N.  W.  622. 

2.  A  covenant  against  incunibrauces  in  a  con- 


veyance of  land,  is,  hi  effect,  that  the  premiaes 
then  are  free  from  incumbrances;  and,  if  any 
Incumbrances  exist,  the  covenant  is  broken,  and 
a  cause  of  action  therefor  accrues  in  favor  of 
the  covenantee,  which  will  be  barred  by  limita- 
tion in  five  years. 
(Syllabua  by  tb<>  Court.) 

Error  to  district  court,  Gosper  county; 
Welty,  Judge. 

Action  by  Richard  H.  Bellamy  against 
Jonas  B.  Chambers  in  the  county  court 
There  was  a  Judgment  for  defendant,  and, 
on  appeal  to  the  district  court,  the  com- 
plaint was  dismissed,  and  plaintiff  brings 
error.    Affirmed. 

W.  S.  Morlan,  for  plaintiff  in  error.  W. 
B.  Miller,  for  defendant  In  error. 

HARRISON,  J.  On  July  10,  1803,  the 
plaintiff  commenced  this  action  in  tbe  coun- 
ty court  of  Qosper  county,  to  recover  the 
sum  of  $29.91  and  Interest,  as  prayed  for 
In  his  bill  of  particulars.  Tbe  cause  of  ac- 
tion was  based  upon  a  breach  of  covenant 
against  Incumbrances  contained  in  a  deed 
of  a  certain  described  tract  of  land,  exe- 
cuted and  delivered  by  defendant  to  plain- 
tiff, of  date  December  16,  1886,  wherein 
there  appeared  a  covenant  by  which  it  was 
warranted  that,  except  a  mortgage  lien  spe- 
cifically stated,  the  premises  conveyed  were 
"free  from  incumbrances,"  etc.  Tbe  breach 
was  stated  In  the  bill  of  particulars  as  fol- 
lows: "Said  premises  was  not  free  from  in- 
cumbrance at  tbe  time  of  the  execution  of 
said  deed,  but  were  incumbered  by  tlie 
taxes  which  bad  been  lawfully  assessed 
against  them  for  the  year  1886,  to  the 
amount  of  $20  and  accrued  interest  The 
plaintiff  was  compelled  to  remove  said  In- 
cumbrance, and  paid  $29.91  to  remove  tbe 
same,  of  all  which  tbe  defendant  had  due 
notice.  Said  sum  was  paid  June  27,  1890." 
A  trial  In  the  county  court  resulted  In  a 
judgment  favorable  to  defendant,  from 
which  an  appeal  to  the  district  court  was 
perfected  on  behalf  of  plaintiff. 

In  the  petition  filed  In  the  appellate  court 
there  appeared  the  following:  "The  taxes 
assessed  and  levied  against  said  land  for 
the  year  18S6,  amounting  to  the  sum  of  $20. 
had  not  been  paid,  and  at  the  time  of  said 
conveyance  were  a  lien  and  incumbrance 
on  said  tract  of  land,  and  after  the  same 
became  due,  to  wit,  about  the  1st  day  of 
May,  1887,  tbe  plaintiff  requested  tbe  de- 
fendant to  pay  the  same,  and  comply  with 
the  terms  of  covenants  and  warranty  \u 
said  deed  first  mentioned.  Thereupon  the 
defendant  then  requested  the  plaintiff  to 
pay  said  taxes  to  the  treasurer  of  Gosper 
county,  Nebraska,  and  promised  to  repay 
tbe  amount  so  to  be  advanced  by  this  plain- 
tiff necessary  to  pay  said  taxes  and  re- 
move said  incumbrance.  (4)  In  compliance 
with  the  said  request  of  the  defendant,  and 
relying  on  the  said  promises  of  the  said  de- 
fendant, and  for  the  purpose  of  preventing 
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the  said  land  from  being  conveyed  by  tax 
deed,  this  plaintiff,  on  the  27th  day  of  June, 
1890,  paid  to  the  treasurer  of  Gosper  coun- 
ty, Nebraska,  the  delinquent  taxes  on  the 
above-deecribed  tract  for  the  year  1886, 
which,  with  accrued  Interest,  at  that  time 
amounted  to  the  snm  of  $29.91,  said  amonnt 
then  beincr  the  amount  necessary  to  pay  in 
order  to  discharge  said  tract  of  land  from 
the  incumbrance  thereon  by  reason  of  said 
taxes.  (Q)  No  part  of  the  said  sum  of  mon- 
ey has  been  repaid  by  the  defendant,  and 
there  Is  now  due  from  the  defendant  to  the 
plaintiff  for  said  taxes  so  paid,  the  sum  of 
f 29.91.  with  Interest  from  the  27th  day  of 
Jane  1890."  For  the  defendant  there  was 
presented  the  following  motion:  "Comes 
now  the  defendant  in  the  above-entitled 
cause  and  moves  the  court  for  a  rule  on  the 
plaintiff  that  be  be  made  to  strilce  out  from 
his  petition  in  this  court,  filed  December  8, 
1893,  all  that  portion  of  allegation  number 
three  (3)  commencing  The  plamtiff  request- 
ed the  defendant  to  pay  the  same  and  com- 
ply with  the  terms  of  covenants  and  war- 
ranty in  said  deed  first  mentioned.  There- 
upon the  defendant  then  requested  the 
plaintiff  to  pay  said  taxes  to  the  treasurer 
of  Gosper  county,  Nebraska,  and  promis- 
ed to  repay  the  amount  so  to  be  advanced 
by  this  plaintiff  necessary  to  pay  said  tax- 
es and  remove  said  incumbrance;'  also,  to 
strike  out  therefrom  all  of  allegation  No.  4, 
reading  as  follows:  In  compliance  with 
said  request  of  the  defendant  and  relying 
on  the  said  promises  of  said  defendant'; 
and  also  that  part  of  the  allegation  No.  5 
as  follows,  reading  'No  part  of  the  said 
snm  of  money  has  been  repaid  by  the  de- 
fendant,'—for  the  reason  that  the  Issues  In 
the  conrt  below,  where  this  cause  was  tried, 
and  from  which  it  was  appealed,  did  not  in- 
dnde  the  matter  set  up  in  said  petition, 
nor  was  the  trial  npon  the  said  matter  so 
set  out,  and  the  issues  involved  in  said  pe- 
tition would  not  be  the  issues  in  the  lower 
court,  and  the  retaining  of  said  matter 
would  cause  the  raising  of  an  entirely  new 
issue  in  the  case."  This  motion  was  sus- 
tained, and  there  was  then  filed  a  demurrer 
to  the  petition,  which  was  also  sustained, 
and,  the  plaintiff  having  signified  his  In- 
tention to  plead  no  further,  his  action  was 
dismissed. 

It  Is  urged  in  this  court,  In  error  proceed- 
ings, that  the  district  conrt  erred  In  sustain- 
ing the  motion  for  such  action,  and  strik- 
ing out  the  portions  of  the  petition.  If  the 
matter  which  In  effect  was  destroyed  or 
rendered  of  no  avail  by  Its  removal  from 
the  petition  be  viewed  as  an  allegation  of  a 
right  of  action  on  the  promise  of  defendant 
to  reimburse  the  plaintiff  for  the  payment 
of  taxes  assessed  against  the  land  prior  to 
its  conveyance,  it  was  a  change  or  direct 
departure  from  the  cause  of  action,— the 
breach  of  the  covenant  against  incumbran- 
ces declared  upon  In  the  bill  of  particulars 


In  the  county  court,— in  no  sense  Identical 
therewith,  and  it  was  therefore  proper  to 
strike  It  out  of  the  petition.  Bishop  v.  Ste- 
vens, 81  Neb.  786,  48  N.  W.  827;  Halbert  v. 
Rosenbalm  (Neb.)  68  N.  W.  622.  Conced- 
ing that  it  might  be  a  promise  to  pay  the 
debt,  which  had,  at  the  time  of  the  begin- 
ning of  this  action,  become  barred  by  the 
running  of  the  statute  of  limitations,  it 
could  have  been  of  no  avail,  because  then, 
as  to  both  the  original  cause  of  action  and 
the  subsequent  promise  relied  upon,  the 
statute  had  mn.  Viewed  as  an  action  predi- 
cated upon  the  covenant  against  incum- 
brances, the  demurrer  was  'veil  taken,  and 
the  decision  sustaining  It  was  not  errone- 
ous. The  defendant,  the  vendor  of  the 
land,  was  on  December  1&  1896)  the  date 
of  his  conveyance  to  the  plaintiff,  liable  for 
the  taxes  assessed  against  the  land  for  that 
year.  Comp.  St  1895,  c.  77,  $44;  Camp- 
bell V.  McClure,  46  Neb.  609,  63  N.  W.  920. 
See,  also,  McClure  v.  Campbell,  25  Neb.  67, 
40  N.  W.  595.  The  taxes  constituted  a  lien 
on  the  land.  Comp.  St  1896,  art.  1,  c.  77, 
i  138;  Campbell  v.  McClure,  supra.  In  the 
decision  of  the  case  of  Chapman  v.  Kimball, 
7  Neb.  399,  an  action  to  recover  the  amount 
of  taxes,  a  lien  on  lands  at  the  time  of  con- 
veyance with  covenant  against  incumbran- 
ces, it  was  said,  in  the  third  paragraph  of 
the  syllabus:  "A  covenant  against  incum- 
brances Is  a  present  engagement  that  the 
grantor  has  an  unincumbered  title,  and  is 
not  in  the  nature  of  a  covenant  of  Indem- 
nity. The  statute  of  limitations,  therefore, 
commences  to  run  at  once,  if  an  incum- 
brance existed  at  the  time  of  the  convey- 
ance." And  In  the  body  of  the  opinion  it 
was  stated:  "The  covenant  against  incum- 
brances is  in  the  present  tense,  that  said 
premises  are  free  from  incumbrance.'  If 
the  taxes  in  question  actually  existed  as  a 
lien  against  the  land  in  question  at  the 
time  of  the  conveyance,  the  covenant  was 
broken  at  that  time,  and  a  cause  of  action 
at  once  accrued  in  favor  of  the  covenantee 
for  his  damages."  Davidson  v.  Cox,  10 
Neb.  150,  4  N.  W.  1085;  Kern  v.  Kloke,  21 
Neb.  529,  32  N,  W.  574;  Cheney  v.  Straube. 
96  Neb.  524,  63  N.  W.  479.  Section  10  of 
the  Code  of  Civil  Procedure,  In  reference  to 
time  In  which  actions  can  be  brought  Is  as 
follows:  "Within  five  years,  an  action  upon 
a  specialty,  or  any  agreement  contract  or 
promise  in  writing  or  foreign  jndgment" 
In  Kem  v.  Kloke,  supra,  it  was  held:  "An 
action  for  damages  for  the  breach  of  the 
covenants  of  warranty  contained  in  a  deed 
conveying  land  is  an  action  upon  a  special- 
ty, within  the  meaning  of  the  tenth  section 
of  the  Code  of  Civil  Procedure,  and  may  be 
brought  at  any  time  within  five  years  after 
the  cause  of  action  shall  have  accrued." 
It  follows,  from  the  views  hereinbefore  ex- 
pressed, that  the  Judgment  of  the  district 
court  was  right  and  wlU  be  afllrmed.  Af- 
firmed. 
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WALLACE  T.  SCHOOL  DIST.  NO.  2T, 
SALINE  COUNTY. 

(Supreme  Court  of  Nebraska.    Jan.  7,  1897.) 

SCBOOLS  —  TsACnCRS  —  DlSCIIABOB  —  COMTBACT— 

C0X8TKUCTI0N. 

1.  Plaintiff  entered  into  a  written  contract  of 
employment  as  teacher  n-ith  a  ncbool  district 
for  the  term  of  three  months,  commencing  at  a 
stated  time,  with  option  to  her  to  teach  the 
school  year  if  satisfaction  was  given.  She 
taught  under  the  contrnct  the  tliree  months,  ex- 
ercised the  option  given  her,  and  remained  in 
the  employ  without  objection  another  three 
months,  when  she  was  discharged  without  good 
or  sufficient  cause,  before  the  close  of  the  school 
year.  Held,  that  the  services  rendered  after  the 
first  three  months  were  performed  under  said 
contract,  and  a  new  written  contract  was  not 
necessary  to  bind  the  district  for  the  entire 
school  year. 

2.  In  the  absence  of  a  stinnlation  in  the  con- 
tract to  the  contrary,  under  tlie  existing  statute, 
a  qualified  teacher  cannot  be  diiicharged  at  the 
pleasure  of  the  district,  but  only  where  just 
cause  exists  therefor. 

3.  Jones  v.  Nebraska  City,  1  Neb.  170,  dis- 
tinguished. 

4.  If  a  teacher  duly  employed  in  the  public 
schools  for  a  specified  period  is  dismissed  hy 
the  school  board  prior  to  the  expiration  of  the 
term  of  employment,  without  being  shown  to 
be  incompetent,  or  for  other  good  reason,  the 
district  is  liable  therefor. 

5.  Held,  that  the  petition  stated  a  cause  of 
action. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Saline  county. 

Action  by  Maud  Wiillace  against  school 
district  No.  27,  Saline  county.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Reversed. 

F.  I.  Foss,  W.  R.  Matson,  and  O.  M.  Quack- 
enbusb,  for  plaintiff  in  error.  Hastings  &. 
McGlntle  and  A.  S.  Sands,  for  defendant  In 
error. 

NORYAL,  J.  This  Is  a  petition  In  error  to 
review  the  Judgment  of  the  district  court 
sustaining  a  general  demurrer  to  plaintiff's 
petition,  In  an  action  by  a  school  teacher 
against  a  school  district  for  the  alleged 
breach  of  contract  of  employment.  Plaintiff 
alleges  in  her  petition  that  she  Is  and  was 
a  qualified  teacher  of  Saline  county;  that 
on  the  7tta  day  of  September,  1891,  she  en- 
tered Into  a  written  contract  with  the  de- 
fendaiit  to  teach  Its  school  for  the  term  of 
three  months,  commencing  on  said  date,  with 
privilege  of  school  year  of  nine  months,  pro- 
Tiding  satisfaction  was  given,  for  which 
service  defendant  agreed  to  pay  her  the  sum 
of  $40  per  month;  that,  in  pursuance  of  said 
contract,  she  taught  defendant's  school  for 
six  months,  that  being  the  fall  and  winter 
terms;  that  In  the  month  of  March,  1892, 
and  a  few  days  prior  to  the  close  of  the  win- 
ter term,  all  the  ollicers  of  the  defendant 
came  to  plaintiff,  and  agreed  that  she  bad  giv- 
en good  Satisfaction,  and  It  was  then  and 
there  agreed  between  plaintiff  and  defend- 
ant that  she  should  teach  the  balance  of  the 
school  year,  the  spring  term  of  three  months. 


under  the  written  agreement  then  In  force, 
commencing  on  March  14tb;  that,  a  few 
days  prior  to  said  date,  plaintiff's  mother 
was  taken  violently  HI,  of  which  fact  defend- 
ant was  apprised  by  plaintiff,  and  at  ho* 
request  a  few  days'  delay  was  granted  by 
the  defendant  to  commence  the  school;  that, 
on  the  15th  day  of  March,  defendant  dis- 
charged plaintiff,  and  refused  to  permit  her 
to  further  perform  sold  contract,  and,  with- 
out any  reasonable  cause  or  excuse,  refused 
to  allow  plaintiff  to  continue  in  the  employ 
as  agreed,  although  she  was  ready  and  will- 
ing to  commence  at  once,  and  Immediately 
so  informed  the  officers  of  the  district;  that 
she  made  all  proper  and  reasonable  endeavor 
to  secure  other  employment,  but  was  unable 
to  do  so,  to  her  damage  In  the  sum  of  $120. 
The  contract  attached  to  and  made  a  part 
of  the  petition  is  as  follows:  "This  agree- 
ment, entered  Into  this  7th  day  of  Septem- 
ber, 1891,  between  school  district  No.  27  of 
Saline  county,  Nebraska,  and  Mand  Wal- 
lace, a  qualified  teacher  of  said  county,  wlt- 
nesseth:  That  the  said  Maud  Wallace  agrees 
to  teach  the  school  of  said  district  In  a  faith- 
ful and  efficient  manner  for  the  term  of 
three  (3)  months,  and  privilege  of  school 
year,  providing  satisfaction  Is  given,  com- 
mencing on  the  first  Monday  In  September, 
1891,  and  agrees  to  keep  herself  qualified, 
and  agrees  In  all  things  to  observe  the  rules 
and  regulations  of  the  district  board.  In 
consideration  whereof,  said  school  district 
agrees  to  pay  said  Mand  Wallace  the  sum 
of  $40.00  per  month  for  said  services,  and 
agrees  to  keep  the  schoolhouse  In  good  re- 
pair, and  provide  necessary  fuel;  provided 
that  in  case  said  Maud  Wallace  shall  be  dis- 
charged for  sufficient  cause  by  the  district 
board,  or  shall  have  her  certificate  annulled, 
she  shall  not  be  entitled  to  any  compensa- 
tion from  and  after  such  dismissal  or  an- 
nulment. In  witness  whereof,  we'  have  here- 
unto subscribed  our  names,  this  7th  day  of 
Sept.,  A.  D.  1891.  E.  A.  Allen.  Director. 
Maud  Wallace,  Teacher.  Approved:  A. 
Lundy,  Treasurer." 

It  Is  contended  by  counsel  for  defendant 
that  the  contract  limits  the  term  of  employ- 
ment to  a  period  of  three  months,  commen- 
cing on  the  first  Monday  In  September,  1891, 
and  that  neither  party  was  bound  at  the 
end  of  that  time,  unless  a  new  contract  In 
writing  was  entered  Into.  It  la  true  that  the 
contract  fixed  definitely  the  time  plaintiff 
should  teach  In  the  first  instance  at  three 
months,  and  her  services  could  not  have  been 
demanded  by  the  district  after  that  period, 
without  Fbe  exercised  the  privilege  or  option 
given  by  the  contract;  but  it  does  not  fol- 
low that  a  new  contract  in  writing  was  nec- 
essary to  entitle  her  to  longer  remain  in  the 
employ  of  the  defendant  It  was  expressly 
stipulated  at  the  time  of  the  hiring  that  she 
should  have  the  privilege  of  teaching  the 
school  year,  which  the  petition  avers  was 
nine  mouths,  in  the  event  she  gave  satisfac- 
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tiou.  Tbl8  option,  tbe  petition  sbows,  she 
«xerciBed,  and  the  defendant  accepted  her 
flerrlces  nnder  the  contract  for  six  months, 
the  officers  of  the  district  representing  that 
she  had  given  good  satisfaction.  There  was 
no  want  of  mutuality  when  she  availed  her- 
self of  the  option,  and  continued  to  render 
servtces,  which  were  accepted  beyond  the 
three-months  term.  After  that  she  was  un- 
<ler  obligation  to  continue  to  teach  the  entire 
school  year,  and  the  defendant  was  likewise 
bound  to  pay  her  the  contract  price.  Her 
services  rendered  beyond  the  term  of  three 
months  were  not  performed  without  any 
written  contract,  but  under  and  In  pursu- 
ance of  the  one  above  set  out.  No  new  or 
additional  written  agn^eeuient  was  required 
to  bind  either  party.    Clark,  Cont.  |  036. 

it  is  said  plaintiff  did  not  tender  her  serv- 
ices to  the  district  for  tbe  time  for  which  she 
seeks  to  recover,  nor  did  she  go  to  the  school- 
house  to  continue  her  employment.  Tbe  peti- 
tion avers  that  she  requested  the  memt)erB  of 
the  board  to  permit  her  to  do  so;  tliat  they  re- 
fused, and  Informed  her  they  would  oust  her 
fron^  the  building  If  she  attempted  to  teach. 
This  shows  a  suHlcient  offer  to  perform  the 
contract  on  her  part 

Another  contention  is  that  a  school  district 
has  the  power  to  discharge  a  teacher  at  any 
time,  and,  when  it  exercises  that  right.  Its  de- 
-dslon  is  final  and  conclusive.  On  this  ques- 
tion we  are  cited  to  Jones  v.  Nebraska  City,  1 
Neb.  176,  and  Bays  v.  State,  6  Neb.  167.  The 
first  case  was  founded  upon  a  statute  not  now 
In  existence,  which  in  express  teiTus  conferred 
Authority  upon  school  boards  to  remove  teach- 
«rB  at  pleasure,  and  the  court  rightly  held  that 
this  law  entered  Into  and  formed  part  of  the 
'Contract  of  hire,  and  that  the  teacher  could 
be  discharged  by  the  board  before  the  expira- 
tion of  his  employment,  whether  sufficient  cause 
for  dismissal  existed  or  not  The  statute  un- 
der which  that  decision  was  rendered  not  now 
being  In  force,  the  case  Is  not  a  precedent  for 
any  holding  that  this  plaintiff  is  not  entitled  to 
recover.  The  court  in  Bays  v.  State,  supra, 
construed  sections  45  and  B6  of  chapter  68  of 
the  General  Statutes.  By  section  45  a  major- 
ity of  the  members  of  the  district  board  were 
empowered  to  "hire  qualified  teachers  for  and 
in  the  name  of  the  district,"  and  by  section  56 
the  board  was  given  "the  general  care  of  the 
sdiool,  and  may  establish  all  needful  regula- 
tions for  the  management,  not  In  conflict  with 
mies  prescribed  by  the  superintendent."  It 
was  held,  as  an  Incident  to  the  powers  in- 
vested in  a  school  board  by  said  sections,  that 
it  had  the  right  to  dismiss  for  hicompetence  or 
any  other  sdtUclent  cause.  lAke,  C.  J.,  after 
-quoting  the  sections  referred  to,  observes: 
"I'bia  language  Is  somewhat  general,  but  we 
think  the  authority  is  clearly  Implied  for  the 
txMrd  to  discharge  a  teacher  who,  for  any  rea- 
son, is  foimd  to  be  incompetent  The  author- 
ity to  terminate  the  employment  of  a  teacher 


must  rest  somewhere,  and,  in  the  absence  of  an 
express  provision  on  this  subject.  It  should,  we 
think,  be  governed  by  the  general  rule  of  the 
common  law  applicable  In  analogous  cases,  and 
be  held  to  reside  with  those  whose  duty  it  is 
to  r^resent  the  district  In  making  the  con- 
tract, and  who  are  directly  responsible  for  the 
successful  management  of  the  school.  By  the 
common  law,  if  a  servant  neglect  the  duties  of 
his  employment,  or  Is  incompetent  to  perform 
them  with  reasonable  skill,  he  may  be  dischar- 
ged at  once,  although  hired  for  a  definite  time, 
which  has  not  yet  elapsed.  And  where  a 
servant  is  formally  discharged,  even  although 
it  be  without  adequate  cajse,  he  cannot  con- 
tinue the  service  against  the  will  of  his  em- 
ployer, but  must  seek  redress  by  an  action  for 
damages."  The  sections  of  the  statute  under 
consideration  in  that  case,  as  respect  the  pow- 
er of  district  boards  In  the  matter  of  hiring 
teachers  and  the  management  and  general 
core  of  the  schools,  are  substantially  the  same 
BR  section  11  of  article  4,  and  section  3  of  arti- 
cle 5,  of  our  present  school  law;  hence  Bays  v. 
State  Justifies  the  conclusion  that  a  school 
board  may  dispense  with  the  services  of  a 
teacher  if  good  cause  therefor  exists  prior  to 
the  expiration  of  his  term  of  employment,  al- 
though no  such  express  power  is  given  in  the 
statute.  The  question  whether  a  teacher  can 
recover  daumges  against  the  district  for  a 
wrongful  discharge  was  not  before  the  court  In 
the  case  In  0  Neb.,  nor  was  any  opinion  there 
expressed  upon  the  question.  Applying  the 
rule  of  law  which  governs  the  breach  of  con- 
tracts for  hire  entered  Into  between  individuals, 
it  is  verj'  evident  that  a  school  district  is  lia- 
ble for  the  damages  sustained  by  a  teacher  on 
account  of  being  dismissed  by  the  board  where 
no  good  and  valid  ground  exists  for  such  dis- 
charge. The  court  must  not  be  understood  as 
holding  that  such  an  action  can  be  maintained 
where  the  contract  of  employment  authorizes 
the  school  board  to  dispense  with  the  services 
of  the  teacher  whenever  It  chooses  to  do  so. 
Ilils  contract  confers  no  such  power  upon  the 
defendant  Plaintiff  obligated  herself  to  give 
satisfaction,  and  It  Is  averred  In  tbe  petition, 
and  by  the  demurrer  admitted  to  be  true,  that 
the  members  of  the  board  Informed  her  that 
she  bad  given  ssitlsf action. 

It  is  further  urged  that  the  petition  fails  to 
allege  that  plaintiff  was  not  discharged  for 
good  cause  or  incompetency;  therefore  It  will 
be  presumed  that  the  board  had  good  cause  for 
Its  action;  and  there  can  be  no  recovery. 
Counsel  for  defendant  must  have  misread  the 
petition.  It  Is  there  averred  that  the  defend- 
ant, "without  any  reasonable  cause  or  excuse 
whatever,  refused  to  suffer  this  plaintiff  to 
continue  hi  its  employ."  This  shows  that  the 
discharge  was  wrongful.  We  are  constrained 
to  hold  that  the  petition  stated  a  cause  of  ac- 
tion, and  that  the  court  erred  in  sustaining  the 
demurrer.  The  Judgment  is  reversed,  and  the 
cause  remanded.     Reversed  )uul  remanded. 
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(Supreme  Court  of  Nebraska.    Jan.  7,  1897.) 

PROCKaS— SSRTIOB    OS    CORPOBATIOS— VaLIMTT — 

Return  —  Impeachmbnt  —  JcnoMEMT  — 
Collateral  Attack— Avoid asoe. 

1.  In  this  state  it  is  the  settled  law  that  ex- 
trinsic evidence  is  admissible  to  impeach  the 
return  of  an  officer  as  to  service  of  process. 

2.  Where  there  is  an  attempt  at  service  reach- 
ing the  defendant,  but  there  is  a  defect  in  the 
manner  of  service  or  form  of  the  return,  thit 
is  a  mere  irregularity,  and  a  judgment  founded 
on  such  service  is  not  open  to  collateral  attack. 
But  where  the  attempted  service  does  not  reach 
the  defendant  at  all,  a  judgment  founded  there- 
on Is  absolutely  void. 

3.  Where  attempt  is  made  to  serve  a  summons 
upon  a  corporation,  and  the  persons  served  are 
not  at  the  time  officers  of  or  connected  with  the 
corporation,  the  case  is  one  of  total  absence  of 
service;  and  a  judgment  founded  thereon  is  void. 

4.  The  rule  whereby  a  party  seeking  affirma- 
tive aid  of  a  court  of  equity  to  relieve  him 
against  a  void  judgment  is  required  to  disclose  a 
meritorious  defense  to  the  cause  of  action  does 
not  iipply  in  a  case  where  the  plaintiff  is  himself 
nwkine  affirmativply   to  enforce  such  judgment. 

5.  One  corporation  having  acquired  all  the 
HttK'k  of  auotiier,  and  then,  through  its  officers, 
having  procured  that  other  to  execute  to  it  a 
bill  of  Rfile  of  all  its  assets  to  secure  an  existing 
indebtedness,  and  there  remaining,  as  a  conse- 
quence of  such  acts,  no  officers  or  place  of  busi- 
ness or  tangible  assets  of  such  second  corpora- 
tion, semble,  that  another  creditor  of  the  second 
coriiorntion  need  not  procure  judgment  ai^nst 
it  preliminary  to  an  action  against  the  first  for 
the  purpose  of  enforcing  its  claim  against  the 
•ec<Hid. 

tSyllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty; Ferguson,  Judge. 

Action  by  the  Campbell  Prtnting-PresB  & 
Ifanufacturlng  Company  against  Marder, 
Luse  &  Co.  and  another  In  aid  of  execution. 
From  a  judgment  for  plaintiff,  defendant 
Marder,  Luse  &  Co.  appeals.    Reversed. 

Connell  &  Ives,  for  appellant.  Brecken- 
rldge  &  Breckenridge  and  L.  F.  Crofoot,  for 
appellee. 

IRVINE,  O.  The  Campbell  Prlntlng-Press 
A  Manufacturing  Company,  a  New  York  cor- 
poration, brought  this  action  against  Marder, 
Luse  &  Co.,  which  seems  to  be  an  Illinois 
corporation,  and  the  Omaha  Type  Foundry, 
a  Nebraska  corporation,  alleging  In  its  peti- 
tion the  recovery  by  the  plaintiff  against  the 
Omaha  Type  Foundry  of  four  Judgments 
before  a  justice  of  the  i>eace  and  one  In  the 
county  court  of  Douglas  county,  and  that 
executions  issued  on  these  judgments  had 
been  returned  unsatisfied;  that  such  judg- 
ments were  upon  promissory  notes  made  by 
strangers  to  the  type  foundry,  and  by  It  in- 
dorsed to  the  plaintiff;  that  at  the  time  of 
the  indorsement  of  said  notes  the  type  foun- 
dry had  in  Its  possession  and  was  the  owner 
of  a  large  amount  of  property;  that  Mar- 
der, Luse  &  Co.  was  then  the  owner  of  a 
large  portion  of  the  capital  stock  of  the  type 
foundry,  and  thereafter  became  the  owner  of 


the  rest  of  the  stock,  and  thereupon  took 
possession  and  appropriated  to  its  own  use 
all  the  property  of  the  type  foundry.  The 
prayer  was  for  a  disclosure  of  the  property 
of  the  type  foundry,  and  that  it  be  applied 
to  the  payment  of  plaintiff's  Judgments,  and 
for  Judgment  against  Marder,  Luse  &  Co. 
Marder,  Luse  &  Co.  answered,  denying  the 
material  averments  of  the  petition,  and  al- 
leging that  the  type  foundry,  in  February. 
1891,  became  unable  to  continue  Its  business 
because  of  Inability  to  pay  debts,  and  sold 
Its  property  to  Marder,  Luse  &  Co..  the  lat- 
ter paying  full  consideration  therefor.  The 
court  found  for  the  plaintiff,  taking  the  view 
that  the  plaintiff  was  entitled  to  share  pro 
rata  with  other  creditors  in  the  property  of 
the  type  foundry,  and  rendered  judgment 
against  Marder,  Luse  &  Co.  for  that  propor- 
tion of  Its  Judgments  corresponding  to  the 
ratio  which  the  value  of  Its  property  bore  to 
the  total  indebtedness  of  the  company.  Prom 
this  decree  Marder,  Luse  &  Co.  appeals. 

The  evidence,  without  contradiction,  dis- 
closes that,  prior  to  December,  1890,  the 
type  foundry  was  doing  business  In  Omaha 
with  a  capital  stock  of  $25,000,  $23,000  of 
which  was  owned  by  Marder,  Luse  &  Co., 
$1,000  by  Mr.  Pickering,  and  |1,000  by  H.  P. 
Hallock.  Mr.  Haliock  was  vice  president  of 
the  company,  Mr.  Marder,  of  Marder,  Luse 
&  Co.,  being  its  president.  In  December, 
1890,  Marder,  Luse  &  Co.  purchased  the  stock 
of  Messrs.  Pickering  and  Hallock,  and  thus 
became  the  sole  owner  of  the  stock  of  the 
type  foundry.  Mr.  Dresser  appeared  then  as 
the  agent  of  Marder,  Luse  &  Co.,  and  took 
possession  of  the  property  of  the  type  found- 
ry. It  appears  quite  clearly  that  he  held  no 
oflldal  position  in  the  type  foundry  corpora- 
tion, and  exercised  no  authority  derived 
therefrom.  The  type  foundry  had  about  this 
time  executed  a  bill  of  sale  to  Marder,  Luse 
&  Co.  of  all  its  property  in  payment  of  an 
Indebtedness  prevlonsly  Incurred.  This  bill 
of  sale  was  authorized  at  a  meeting  of  the^ 
stockholders  of  the  type  foundry,  the  minutes 
disclosing  that  Mr.  Marder  was  alone  pres- 
ent, representing  all  the  stock.  Prom  that 
time,  to  wit,  early  In  February,  1891,  the 
property  was  in  the  possession  of  Dresser 
as  agent  for  Marder,  Luse  &  Co.,  under  the 
bill  of  sale.  The  Judgments  were  all  render- 
ed in  actions  begun  In  1892,  long  after  the 
transactions  referred  to.  To  their  introduc- 
tion in  evidence  the  defendant  objected,  on 
the  ground  of  want  of  jurisdiction,  appearing 
on  the  face  of  the  record  and  also  by  ex- 
trinsic evidence.  The  court  received  the 
Judgments,  and  found  in  the  decree  that  they 
were  valid. 

We  think  they  were  shown  beyond  dispute 
to  be  void.  It  is  unnecessary  to  consider 
some  of  the  questions  argued  as  to  the  valid- 
ity of  service  upon  certain  officers  of  the  coi^ 
poratlon.  Where  the  returns  show  by  name 
the  person  upon  whom  service  was  made,  it 
appears  in  each  case  to  be  Mr.  Hallock  or 
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Mr.  Dresser.  At  the  time  of  eervlce  Mr. 
Hallock  had  no  connection  whatever  with 
the  corporation,  and  Mr.  Dresser  never  bad 
any  connection  therewith.  One  record  dis- 
closes service  by  leaving  a  copy  at  the  nsnal 
place  of  business  of  the  corporation,  but  the 
action  was  before  a  Justice  of  the  peace. 
The  fceneral  provision  of  the  Code  of  Civil 
Procedure  is  (section  73)  that  a  summons 
against  a  corporation  may  be  served  upon 
certain  officers  named,  "or,  if  none  of  the 
aforesaid  officers  can  be  found,  by  a  copy 
left  at  the  office  or  last  usual  place  of  busi- 
ness of  such  corporation."  But  section  912 
of  the  Code  is  a  special  provision,  relating 
to  service  upon  corporations  in  actions  be- 
fore Justices  of  the  peace,  and  such  special 
provision  prevails,  as  against  the  general 
provision  of  section  73.  By  section  912  it  is 
provided  that  a  summons  may  be  served  up- 
on certain  officers,  "or.  If  none  of  the  afore- 
said officers  can  be  found,  by  a  copy  left  at 
the  office  or  usual  place  of  business  of  such 
corporation  with  the  person  having  charge 
thereof."  Now,  at  the  time  this  summons 
was  served,  the  type  foundry  had  no  usual 
place  of  bnslness,  and  no  person  was  in 
charge  thereof.  The  section  governing  the 
case  difFers  from  section  73  in  requiring  serv- 
ice at  tbe  usual  place  of  business,  instead  of 
last  usual  place  of  business,  and  in  requiring 
a  copy  to  be  left  with  the  person  having 
charge  thereof.  While  It  was  held  in  John- 
son V.  Jonee,  2  Neb.  126,  that  the  return  of 
an  officer  cannot  be  impeached  collaterally, 
it  has  since  been  several  times  distinctly 
held  to  tbe  contrary.  HoUiday  v.  Brown,  33 
Neb.  667,  60  N.  W.  1042;  Id.,  34  Neb.  232, 
S7  N.  W.  839;  Wilson  v.  Shipman,  34  Neb. 
S78,  62  N.  W.  676.  In  many  other  cases  tbe 
court,  by  considering  the  sufficiency  of  evi- 
dence to  impeach  the  return,  has  Impliedly 
held  to  the  same  effect;  and  It  now  must  be 
accepted  as  the  established  law  of  this  state 
that  extrinsic  evidence  Is  admissible  In  a 
collateral  proceeding  for  the  purpose  of  im- 
peaching an  officer's  return.  We«aU  atten- 
tion to  this  rule  for  the  purpose  of  showing 
the  inapplicability  of  certain  authorities  from 
states  holding  otherwise,  which  authorities 
are  relied  on  by  the  appellee. 

The  appellee  contends,  however,  that,  al- 
though It  be  found  that  the  tervice  was  de- 
fective the  Judgments  are  not  void,  and  not 
open  to  coUnteral  attack.  In  support  of  this 
argument  reliance  is  placed  largely  on  Oandy 
T.  Jolly,  35  Neb.  711.  58  N.  W.  fi.j8.  In  that 
case  the  defect  was  that  the  service  bad  been 
by  reading  the  summons,  instead  of  deliver- 
ing a  copy.  This  was  a  mere  irregularity  In 
the  manner  of  service,  and  the  court  properly 
held  that  it  did  not  render  the  Judgment  void. 
A  paragraph  from  Black  on  Judgments  was, 
however,  cited  with  approval  in  the  opinion, 
distinguishing  between  such  Irregularities  In 
the  manner  of  service,  and  a  total  want  of 
service,  which  renders  the  Judgment  void, 
and,  as  illustrations  of  cases  where  there  Is 


a  total  want  of  service,  there  is  mentioned 
service  by  delivering  a  copy  to  a  third  persoD 
not  a  resident  of  the  house  of  defendant's 
abode,  and  service  upon  a  stranger,  although 
he  is  the  authorized  agent  of  the  defendants 
The  distinction  is,  in  fact,  clear.  If  an  at- 
tempt at  service  is  made,  and  actually  reach- 
es the  defendant,  although  It  be  not  made  or 
returned  in  tbe  form  and  manner  required  by 
law,  there  is  presented  a  case  where  Jurisdic- 
tion attaches  so  far  as  to  render  a  Judgment 
good  against  collateral  attack.  But  where 
the  attempted  service  does  not  reach  the  de- 
fendant at  all,  there  Is  no  service,  and  the 
proceedings  are  void.  We  consider  this  a 
case  of  the  latter  class.  Service  was  not 
made  upon  any  person  having  any  connection 
whatever  with  U>e  corporation.  Indeed,  at 
tbe  time  tbe  suit  was  begun,  tbe  corporation 
was  practically  extinct.  It  had  no  officers, 
no  place  of  business,  and  a  soUtaty  stockhold- 
er, which  was  Itself  a  corporation  of  a  distant 
state.  We  therefore  think  the  court  erred  In 
finding  the  Judgments  valid.  Attention  is 
called  to  Janes  v.  Howell,  37  Neb.  320,  65  N. 
W.  065.  But  that  cose  is  not  applicable.  It 
belongs  to  that  class  In  which  the  court  has 
frequently  held,  that  one  seeking  tbe  affirma- 
tive relief  of  a  court  of  equity  against  a  void 
Judgment,  must  disclose  that  he  has  a  merito- 
rious defense  to  the  cause  of  action  on  wblcb 
the  Judgment  was  based.  These  cases  are 
not  applicable  to  cases  like  tbe  present,  where 
tbe  party  claiming  under  the  Judgment  Is 
seeking  affirmatively  to  enforce  it  This  he 
cannot  do.  If  the  Judgment  is  void. 

The  plaintiff,  both  in  its  petition  and  In  its 
evidence,  rested  Its  case  entirely  on  the  Judg- 
ments. While  the  pleading  of  tbe  Judgments 
was  perhaps  an  implied  pleading  of  an  In- 
debtedness, there  was,  in  the  evidence,  no 
proof  of  an  Indebtedness  to  the  plaintiff  out- 
side of  the  records  of  the  void  Judgnnents. 
Therefore  the  plaintiff,  failing  to  establish  its 
Judgements,  failed  entirely  to  establish  Its  re- 
lationship as  creditor  of  the  type  foundry. 
We  mention  this  particularly  for  tbe  purpose 
of  guarding  against  any  inference  that  the 
plaintiff  is  entitled  to  no  relief  if  It  be  in  fact 
a  creditor.  The  bill  of  sale  to  Marder,  Luse 
&  Co.  was  clearly  void  as  against  other  cred- 
itors. It  has  been  held  that  a  corporation 
may  not  prefer  a  debt  owing  to  its  own  di- 
rectors, or  a  debt  for  which  such  directors 
are  sureties.  Ingrwersen  v.  Bdgecoml>e,  42 
Neb.  740,  60  N.  W.  1032;  TiUson  v.  Downing, 
45  Neb.  549,  63  N.  W.  836.  The  principle 
which  governs  these  cases  applies  to  such 
a  case  as  this,  where,  If  we  concede  that  one 
corporation  may  become  the  owner  of  all  the 
stock  of  another,  the  officers  of  the  former, 
acting  in  its  behalf,  and  also  on  behalf  of  the 
latter,  prefer  a  debt  from  the  latter  to  the 
former,  especially  when  such  preference  ab- 
sorbs all  the  assets  of  the  debtor  corporation. 
It  may  be  that  the  situation  at  the  time  was 
such  that  the  plaintiff  could  not  maintain  any 
action  against  the  type  foundry,  because  of 
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the  disappearance  of  ite  whole  organization 
and  of  all  Its  assets  through  the  wrongful 
act  of  the  defendant  If  so,  It  Is  very  proba- 
ble that  this  action  might  be  maintained 
against  Harder,  Luse  &  Co.  without  Its  being 
sustained  by  Judgments  against  the  type 
foundry.  As  the  record  does  not  at  this  time 
present  these  questions,  they  ate  not  decided. 
We  merely  desire  to  clearly  Indicate  that  they 
are  not  here  being  determined  adversely  to 
the  plaintiff.  Under  the  circumstances,  we 
think  the  proper  course  Is  to  remand  the  ac- 
tion to  the  district  court  for  a  new  trial. 
Reversed  and  remanded. 


LAUDER   T.   STATE. 

{Supreme  Court  of  Nebraslu.    Jan.  7,  1807.) 

Cbimimai.   Law  —  Appeal  —  Ukvicw  op  Ixstkuo- 
TIOX8 — New  Trial— Heabino. 

1.  Error  in  the  refusal  to  give  a  proffered  in- 
•truction  must  affirmatively  appear  from  an  in- 
spection of  the  entire  record;  and  if  a  case  is 
presented  on  a  transcript  unaccompanied  by  a 
bill  of  exceptions,  and  there  may  have  been  a 
possible  state  of  the  facts  disclosed  by  the  evi- 
dence which  would  have  warranted  such  refusal, 
the  assignment  of  error  must  be  overruled. 

2.  A  judge  of  the  district  court,  within  his 
own  judicial  district,  has  jurisdiction  to,  and 
may.  hear  ond  determine  a  motion  for  new 
trial  in  a  case  wherein  the  judge  of  another  dis- 
trict presided  during  the  trial,  but,  before  the 
hearing  of  the  motion  for  new  trial,  had  ceased 
to  preside. 

(R.rllabus  by  the  Court) 

Error  to  district  court,  Douglas  coimty;  Nor- 
rls,  Judge. 

Abraham  Lander  was  convicted  of  crime,  and 
brings  error.    AtHrmed. 

hee  Estelle,  for  plaintiff  in  error.  A.  S. 
Churchill,  Atty.  Gen.,  and  Oeo.  A.  Day,  Dep. 
Atty.  Uen.,  for  the  State. 

HARRISON,  J.  On  July  12,  1885,  an  Infor- 
mation was  filed  in  the  district  court  and  by 
the  county  attorney  of  Douglas  coimty.  In 
which  the  plaintiff  In  error  was  charged  with 
the  crime  of  assault  with  Intent  to  commit 
rape.  In  the  due  course  of  the  proceedings  in 
the  case,  he  was  arraigned,  entered  a  plea  of 
not  guilty,  was  accorded  a  trial,  as  a  result  of 
which  he  was  by  the  jury  adjudged  guilty,  and 
subsequent  to  the  consideration  and  overrul- 
ing of  a  motion  for  a  new  trial,  filed  in  his  be- 
half, was  sentenced  to  Imprisonment  In  the 
penitentiary  for  a  term  of  15  years. 

One  of  the  alleged  errors  assigned  and  urged 
In  this  court  is  that  the  trial  court  refused  to 
give  an  instruction  requested  by  plaintiff  in 
«rror,  in  the  following  language:  "You  ore 
instructed  that  you  should  take  Into  considera- 
tion the  delay  of  bringing  prosecution,  and  the 
fact  that  Emma  Anderson  did  not  make  com- 
plaint herself,  or  cause  it  to  be  done."  The  ar- 
tnmient  here  Is  directed  to  the  proposition  that 
it  was  error  to  refuse  to  Inform  the  Jury  that 
the  delay  In  Instituting  the  prosecution  was 
an  act  for  their  consideration.     The  informa- 


tion, as  ire  lUTC  before  stated,  waa  filed  July 
12,  18i)6,  and  the  crime  was  alleged  to  have 
been  committed  September  16,  1S94.  Whether 
this  instractlon,  viewed  generally,  -was  one 
proper  to  be  given  In  criminal  actions  of  the 
nature  of  the  one  at  bar,  we  need  not  now  de- 
termine. There  might  have  existed  a  condition 
of  the  facts,  as  disclosed  by  the  evidence,  as  ap- 
plicable to  which  its  giving  would  not  have 
been  proper;  but  there  is  no  bill  of  exceptions  In 
the  record,  hence  the  evidence  is  not  before  o^ 
and,  if  the  instruction  might  have  been  correct 
and  applicable  to  some  state  of  the  facta,  we 
cannot  say  that  there  was  not  evidence  wliicb 
made  tlie  refusal  to  read  it  without  error.  If 
there  wad  error  In  the  denial  of  the  request  to 
give  the  Instruction,  It  must  affirmatively  ap- 
pear from  the  entire  record.  Willis  t.  State, 
27  Neb.  t)8,  42  N.  W.  920;  Oltmanns  ▼.  Flnd- 
hiy,  47  Neb.  289,  66  N.  W.  425. 

Hon.  W.  F.  Norrls,  Judge  of  the  Eighth  Ju- 
dicial district,  presided  at  the  trial  of  the  case, 
acting  for  and  as  one  of  the  Judges  of  the 
Kourth  Judicial  district  The  verdict  of  the 
Jury  was  adverse  to  the  plaintiff  In  error,  and 
a  motion  on  his  part  for  a  new  trial  was  duly 
tiled.  When  this  motion  was  called  for  beai^ 
ing.  Judge  Norrls  had  ceased  to  preside  over 
the  com-t,  and  Judge  C.  R.  Scott  of  the  Foortb 
Judicial  district,  was  then  on  the  bench,  irtM 
heard  the  motion  for  a  new  trial,  and  acted 
upon  U,  with  the  result  we  have  hereinb^oic 
stated.  It  Is  urged  that  It  was  error  for  Judge 
Kcott  to  bear  and  dispoee  of  the  motion  for  new 
trial;  that  none  other  than  the  trial  Judge  is 
competent  to  or  can  Intelligently  paias  upon  the 
questions  raised  by  such  motions. 

We  will  first  notice  the  fact  that  no  objection 
\ias  made  at  the  time  to  the  hearing  of  tlie  mo- 
tion by  Judge  Scott,  and  there  was  no  request 
or  demand  that  Judge  Norrls  be  called  upon  to 
be  present  and  hear  the  motion.  From  all 
that  appears  of  record,  the  plaintiff  in  error 
was  wllllug  that  the  matter  should  be  submitted 
to  Judge  Scott  for  his  decision,  and,  not  havhig 
complained  there,  plaintiff  in  error  should  not 
be  heard  to  object  now. 

But,  passing  to  the  main  question.  Judge 
Scott  was  one  of  the  Judges  of  the  Fourth  Judi- 
cial distiict,  wherein  the  case  was  tried,  and 
the  motion  was  for  hearing,  and  had  Jurisdic- 
tion, and  was  fully  authorized  and  empowered 
to  hear  and  'determine  this  or  any  matter 
then  pending  in  the  courts  of  the  district  ex- 
cept such  as  be  might  be  disqualified  by  law 
from  hearing.  And  that  he  heard  and  ruled 
on  the  points  raised  by  the  motion  for  a  new 
trial  In  the  present  case.  In  Its  then-existing 
cc'iidltlon,  as  disclosed  by  the  record  here,  was 
not  error.  We  acknowledge  the  fuU  force  of 
the  arguments  of  counsel  for  plaintiff  in  error 
on  this  point  and  have  examined  the  decisions 
cited  In  support  of  the  doctrine  for  which  be 
contends;  but  the  subject  has  heretofore  bea 
considered  by  this  court,  and  decided,  no  doubt 
after  due  deliberation,  and  we  now  feel  dis- 
posed to  follow  the  rule  then  announced.  In 
the  decision  of  the  case  of  State  v.  GasUn,  32 
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Neb.  2Sn,  49  N.  W.  8S3,  wherein  tbe  Judge  of 
the  then  Eighth  judicial  district  had,  at  the  re- 
<iue8t  of  the  Judge  of  the  Tenth  Judicial  district, 
presided  during  the  trial  of  a  cause  In  a  county 
in  the  last-mentioned  district,  and,  before  the 
hearing  of  the  motion  for  a  new  trial,  had  left 
the  county  and  district,  and  the  motion  for  a 
new  trial  was  heard  and  decided  by  one  of  the 
Judges  of  such  district,  the  main  facta  and  con- 
ditions being  parallel  with  the  circumstances 
existent  In  the  case  at  bar,  it  was  stated: 
"Where,  after  a  verdict  has  been  returned  in 
the  district  court,  the  Judge  of  another  district, 
who  tried  the  cause,  ceased  to  preside,  and  re- 
turns to  his  own  district  before  the  motion  for 
a  new  trial  is  beard  and  determined,  the  motion 
may  be  passed  upon  by  the  court  where  the  case 
Is  pending,  where  the  Judge  of  the  district  Is 
«ltth)g."  See,  also,  Chicago,  P.  &  S.  W.  R. 
Co.  T.  Town  of  Marseilles,  107  III.  315;  Insur- 
ance Ca  T.  Daboll,  44  N.  W.  601,  79  Mich.  241; 
Halone  t.  Basttn,  2  Port.  (Ala.)  182. 

There  are  no  other  alleged  errors  presented, 
-and  it  follows  from  the  conclusions  announced 
that  the  Judgment  of  the  district  court  will  be 
affirmed.    Afilrmed. 


SCOTT  T.  OVBRAIX  et  al. 
iSuprtme  Court  of  Nebraska.  Jan.  7,  1897.) 
Biu.  iiF  Exceptions— Skttlemest  bt  Ci.ekk — 
Affidavit. 
The  statute  by  which  the  derk  of  the  dis- 
trict coart  Is  allowed  to  settle  and  sign  a  bill 
of  exceptions,  instead  of  the  judge  who  lieard 
or  tried  the  cause  in  which  it  is  sought  to  mnke 
mch  bill  a  part  of  the  record,  must  be  strict- 
ly  construed,  and  the  methods  prescribed  by 
statute,  if  any,  for  making  the  facts  on  which 
the  clerk's  authority  to  settle  and  siRn  a  bill  of 
«xceptioQS  apparent  of  record,  should  be  fol- 
lowed; and,  where  the  statute  requires  a  show- 
ing of  the  facts  to  be  by  affidavit,  a  statement 
by  the  clerk,  in  the  certificate,  that  be  has  per- 
sonal knowledge  of  the  facts,  will  not  be  suBi- 
cieut  to  take  the  place  of  tbe  required  affidavit 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty;  Walton,  Judge. 

Action  by  George  W.  Scott  against  Edwin 
R.  Overall  and  Mary  E.  Overall,  impleaded 
with  the  Omaha  Loan  &  Building  Associa- 
tion and  others,  to  foreclose  mortgages. 
From  a  Judgment  for  plaintiff,  defendants 
Overall  appeal.    Affirmed. 

D.  Van  Etten,  for  appellants.  Curtis  & 
Shields,  for  appellee. 

HARRISON,  J.  The  subjects  argued  on 
error  In  tbis  case  to  this  court  are  such  as 
arise  out  of  facts  and  circumstances  pre- 
sented in  form  of  evidence  to  the  attention 
of  the  trial  court,  and  which,  to  entitle  them 
to  consideration  here,  must  have  been  pre- 
served in  a  bill  of  exceptions.  Section  311 
of  the  Code  of  Civil  Procedure)  which  is  In 
relation  to  bills  of  exceptions,  provides  that 
a  bill  6f  exceptions  shall  be  settled  and  sign- 
ed by  the  Judge  who  heard  or  tried  the  cause 


In  the  record  of  which  It  la  Bongbt  to  Incor- 
porate such  document;  and,  further:  "In 
case  of  the  death  of  the  Judge  or  when  It  is 
shown  by  affidavit  that  the  Judge  Is  prevent- 
ed by  sickness  or  absence  from  his  district, 
as  well  as  in  cases  where  the  parties  inter- 
ested shall  agree  upon  the  bill  of  exceptions, 
(and  shall  ha^e  attached  a  written  stipula- 
tion to  that  effect  to  the  bill,)  It  shall  be  the 
duty  of  the  cleric  to  settle  and  sign  the  bill 
In  the  same  manner  as  the  Judge  Is  by  this 
act  required  to  do."  The  Instrument  which 
Is  designated  as  the  bill  of  exceptions  in  the 
record  In  the  case  at  bar  was  signed  by  the 
clerk  of  tbe  trial  court,  his  authority  for  so 
doing  being  derived,  It  Is  claimed,  from  the 
fact  of  the  absence  from  the  district,  at  the 
time,  of  the  trial  Judge;  but  tbe  prescribed 
statutory  method  of  making  such  fact  a 
matter  of  record,  I.  e.  by  atUdavIt,  was  not 
pursued.  Tbe  party  who  desired  the  settle- 
ment of  the  bill  apparently  contented  him- 
self with  a  statement  by  the  clerk  of  the 
district  court,  In  the  certificate  attached  to 
the  instrument,  of  his  personal  knowledge 
In  regard  to  the  absence  of  the  Judge  from 
the  district,  for  the  record  contains  no  other 
showing  of  any  statutory  grounds  for  the 
clerk's  acting  in  tbe  matter  Instead  of  tbe 
Judge,  than  the  statement  we  have  Just  In- 
dicated. This  was  not  sufficient.  Statutes 
which  allow  the  clerk,  or  persons  other  than 
the  trial  Judge,  to  settle  and  sign  bills  of 
exceptions,  are  strictly  construed,  and  one 
of  the  statutory  reasons  must  exist,  and  It 
must  b<!  shown  of  record  in  the  manner  pre- 
scribed. If  any.  3  Enc.  PI.  &  Prac.  453; 
SchafTroneck  v.  Martin,  9  Neb.  38,  2  N.  W. 
343.  This  being  true,  there  is  no  bill  of  ex- 
ceptions In  this  case,  and  the  points  pre- 
sented cannot  be  determined  without  a  ref- 
erence to  the  evidence  properly  preserved  in 
a  bill.  It  follows  that  they  are  unavailing, 
and  the  Judgment  of  the  district  court  must 
be  affirmed.    Affirmed. 


PECK  V.  NEBRASKA  LOAN  A  TRUST  00. 

(Snpn-me  Court  of  Nebraska.    Jan.   7,   1897.) 

Appeai,— Thaxsckipt— PLEAni;»os. 

The  requirement  that  there  shall  be  a  tran- 
script of  the  proceedinKS  of  the  district  court 
filed  in  the  supreme  court  is  not  complied  with 
by  fiiine  the  original  pleadings  with  a  certified 
transcript  of  the  record  showing  the  entry  of  a 
judgment;  and,  under  such'  circumstances,  the 
judgment  sought  to  be  reversed,  when  found 
from  the  transcript  to  have  been  within  the 
Jurisdiction  of  district  court,  will  be  affirmed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  Nettle  Peck  against  the  Ne- 
braska Loan  &  Trust  Company  for  wrong- 
fully, and  in  violation  of  a  contract,  appro- 
priating the  proceeds  of  real  estate  and  of 
collaterals.     From  a  Judgment  for  plaintiff 
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In  a  leu  snm  than  that  demanded,  plaintiff 
brings  error.     Affirmed. 

Capps  &  Stevens  and  A.  W.  Agee,  for 
plaintiff  in  error.  John  A.  Casto  and  J.  B. 
Cessna,  for  defendant  In  error. 

RYAN,  O.  There  was  In  this  case  a  Judg- 
ment in  the  district  court  of  Adams  county 
In  favor  of  the  plaintiff  In  error  for  the  sum 
of  $42S.65,  and  an  order  requiring  that  the 
clerk  of  said  court  pay  said  Judgment  with 
an  equal  amount  of  money  deposited  In  his 
hands  for  that  purpose.  The  transcript  of 
this  Judgment  shows  that  It  was  within  the 
Jurisdiction  of  the  said  court;  indeed,  plain- 
tiff in  error  practically  admits  this,  contending, 
moreover,  that  it  should  have  been  for  a 
greater  sum.  By  stipulation,  the  parties 
brought  into  this  court  the  original  plead- 
ings, certified  as  such  by  the  clerk  of  the 
district  court,  and  there  is  on  file  no  other 
means  of  ascertaining  what  issues  were  pre- 
sented and  tried  in  the  district  court  It 
has  been  repeatedly  held  that  the  filing  of 
a  certified  transcript  of  the  pleadings  Is 
Jurisdictional,  and  that  where  the  Judgment 
was  one  within  the  Jurisdiction  of  the  dis- 
trict cqijrt,  as  shown  by  a  transcript  there- 
of. It  will  be  affirmed.  Moore  v.  Water- 
man, 40  Neb.  498,  58  N.  W.  MO;  Bell  v. 
Beller.  40  Neb.  501,  58  N.  W.  941;  School 
nist.  V.  Cooper,  44  Neb.  714,  62  N.  W.  1084; 
Romberg  v.  Fokken,  47  Neb.  198,  68  N.  W. 
282.  The  Judgment  of  the  district  court  la 
accordingly  affirmed.     Affirmed. 

RAOAN,  C,  having  been  of  counsel,  took 
no  part  lu  the  consideration  of  this  case. 


NISSEN  T.  TURNER. 
(Supreme  Court  of   Nebraska.    Jan.   7,  1897.) 

tjPtsE — EviCrmN— Sl'HKKNOER — Drpkxsks. 

To  an  action  for  rent,  the  defendant  pleaded 
that  he  had  been  induced  to  enter  into  the  lease 
by  the  plaintiff's  falsely  and  fraudulently  repre- 
senting to  him  that  he  was  the  owner  of  the 
demised  premises,  whereas  in  fact  he  was  not 
the  owner,  and  had  no  authority  to  lease  the 
same:  thnt  thereafter  the  defendant  lind  ac- 
cepted a  lease  from,  and  paid  rent  to,  the  tme 
owner.  Veld  not  to  state  a  defcusp,  tliere  be- 
ing no  averment  that  the  lessee  had  not  entered 
Into  possession,  or  that  he  had  been  kept  out  of 
possession  or  evicted  by  the  bolder  of  the  para- 
mount title,  or  that  ne  bad  surrendered  the 
lease. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Thurston  county; 
Norris,  Judge. 

Action  by  J.  B.  Turner  against  W.  NIssen. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Jay  &  Beck  and  Guy  T.  Graves,  for  plain- 
tiff In  error.  J.  M.  Curry,  for  defendant  in 
error. 


IRVINE,  O.  Tomer  sued  Nissen  to  recov- 
er on  two  promissory  notes  executed  by  NIs- 
sen to  T.  O.  Cabney  and  Francis  Cabney. 
respectively,  and  alleged  to  hnve  been  in- 
dorsed by  the  Cabneys  to  Turner  before  ma- 
turity and  for  value.  An  amended  answer 
filed  by  NIssen  admitted  the  execution  of 
the  notes,  and  averred  that,  before  their  ex- 
ecution, the  Cabneys,  lnt«idlng  to  cheat  and 
defraud  NIssen,  falsely  represented  to  him 
that  they  were  the  owners  of  certain  land 
In  Thurston  county,  and  had  good  right  and 
lawful  authority  to  lease  the  same;  that 
NIssen,  relying  on  said  representations,  leas- 
ed said  land  for  one  year  from  and  after 
January  19,  1892,  and,  In  consideration  for 
said  lease,  executed  and  delivered  tbe  notes 
sued  on;  that  tbe  Cabneys  were  not  tbe 
owners  of  tbe  land,  had  no  authority  to  lease 
it,  and  that  tbe  land  was  in  fact  unallotted 
tribal  land  belonging  to  tbe  Omaha  Indians, 
and  under  the  control  of  their  council  and 
tbe  federal  agent;  that  on  the  24tb  day  of 
June,  1892,  tbe  agent  of  said  tribe,  with  the 
consent  of  Its  council,  leased  said  land  to 
NIssen,  and  collected  tbe  rent  in  full;  that 
tbe  notes  were  therefore  without  considera- 
tion; and  that  Turner  had  full  knowledge 
of  the  facts.  To  this  answer  a  general  de- 
murrer was  sustained,  and,  the  defendant 
electing  to  stand  on  his  amended  answer. 
Judgment  was  entered  for  the  plaintiff.  Tbe 
defendant  prosecutes  error. 

The  Judgment  of  tbe  district  court  was 
right.  It  Is  no  defense  to  an  action  for  rent 
that  tbe  lessor  was  not  tbe  owner  of  tbe 
demised  premises,  and  one  who  accepts  a 
lease  and  enters  into  possession  may  not 
voluntarily  attorn  to  an  adverse  claimant. 
It  Is  true  that.  If  he  be  evicted  under  title 
paramount,  he  may  defend  on  that  ground 
against  rent  accruing  after  tbe  eviction,  and 
under  certain  circumstances  he  may  sur- 
render; but.  In  order  to  discbarge  him  from 
rent,  there  must  be  either  an  eviction  or  an 
actual  surrender.  On  tbe  other  hand.  It  is 
probably  true  that  one  who  has  entered  into 
a  lease  with  another  may.  In  an  action  for  the 
rent  reserved,  allege  that  be  was  prevented 
from  entering  by  an  adverse  claimant  In  pos- 
session; or  possibly,  after  having  executed 
the  lease,  he  may  defend  against  tbe  rent 
on  tbe  ground  that,  before  entry  as  tbe  ten- 
ant of  the  lessor,  be  learned  of  the  existence 
of  a  superior  title,  whereunder  entry  might 
be  prevented,  or  he  might  be  evicted  In  case 
be  entered.  But  this  answer  does  not  all^e 
that  NIssen  did  not  enter  under  bis  lease; 
nor  does  It  allege  that  he  had  been  evicted 
by  the  holder  of  the  paramount  title,  nor  that 
he  had  surrendered.  We  cannot  supply  the 
place  of  these  averments  by  Intendment 
They  are  essential  to  complete  the  defense. 
The  answer  not  containing  them,  the  demur- 
rer was  properly  sustained.    Affirmed. 
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JAMISON,  Sheriff,  et  al.  t.  KENT. 
(Boprume  Court  ot  Nebraska.    Jan.  T,  liS97.) 
Instkuctions. 
It  is  not  error  for  a  district  court  to  refuse 
instmctioiu  asked  when  the  propositions  of  law 
eiubraoed   thereto    are    included    iu    instructions 
giTen  by  the  court  on  its  own  motion. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Boyd  county;  Kln- 
kald,  Judge. 

Conversion  by  James  B.  Kent  against 
Sterling  P.  Jamison,  sberifT,  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.   Affirmed. 

H.  M.  Uttley  and  R.  R.  Dickson,  for  plain- 
tiffs In  error.  John  H.  Mosier  and  M.  F. 
Harrington,  for  defendant  in  error. 

RAGAN,  0.  Tbls  is  an  action  of  conver- 
sion, brought  to  the  district  court  of  Boyd 
county,  by  James  B.  Kent  against  Sterling 
P.  Jamison,  sheriff  of  said  county,  and  the 
Ayers,  Weatherwax  &  Reed  Company,  a 
mercantile  corporation.  The  corporation 
seized  the  property  sued  for  on  attachment, 
as  the  property  of  Mlinar  &  Tasler.  Kent 
claimed  the  property  by  purchase  from  the 
attachment  defendants,  and  the  defense  to 
this  action  was  that  the  sale  from  the  at- 
tachment defendants  to  Kent  was  fraudu- 
lent Kent  had  a  verdict  and  Judgment,  and 
the  defendants  below  prosecute  here  a  peti- 
tion In  error. 

1.  The  first  argument  Is  that  the  court 
erred  In  not  giving  Instructions  numbered  1 
and  2,  requested  by  the  plaintiffs  in  error. 
Tbls  assignment  cannot  be  sustained,  for  the 
reason  that  every  proposition  of  law  Involved 
In  the  instructions  refused  was  embraced  in 
other  instructions  given  to  the  Jury  by  the 
district  court  on  Its  own  motion. 

2.  The  second  assignment  of  error  Is  that 
tbe  verdict  is  not  sustained  by  sufficient  evi- 
dence. We  think  it  is.  The  Judgment  of  the 
district  court  is  affirmed.    Affirmed. 


ROSENTHAL  et  al.  v.  OGDEN  et  aL 
(Supreme  0>art  of  Nebraska.    Jan.  7,   1897.) 

CoNTllA(7r— COXSTHUCTION— Rrl-INO  ON  EvinRSCE. 

1.  If  a  written  contract  ia  to  be  construed 
with  reference  to  its  terms  alone,  it  is  the  duty 
of  the  court  to  interpret  it;  but,  if  the  construc- 
tion or  application  must  depend  upon  other  nnd 
extrinsic  facts,  the  contract,  in  connection  with 
these  questions  of  fact,  should  be  submitted  to 
the  jury,  under  proper  instructions. 

2.  An  exception  well  taken  to  tlie  exclusion 
of  evidence  is  not  wnived  by  a  failure  to  present 
the  same  ground  of  objection  by  an  exception 
to  an  Instruction  given  or  refused. 

(Syllabus  by  the  Clourt.) 

Error  to  district  court,  Douglas  county; 
Ambrose,  Judge. 

Action  by  Charles  Ogden  and  others  against 
Benjamin  Rosenthal  and  Maurice  Rosenthal. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 


Schomp  &  Ciorson  and  Lambertson  &  Hall, 
for  plaintiffs  In  error.  Gowin  &  McHugb 
and  Ogden  &  West,  for  defendants  In  error. 

RYAN,  C.  In  the  district  court  of  Douglas 
county  there  was  In  this  case  a  verdict  and 
Judgment  in  the  sum  of  $2,123.67,  In  favor  . 
of  the  plaintiffs  In  that  court  By  error  pro- 
ceedings In  this  court,  the  defendants  seek 
a  reversal  of  this  Judgment  In  describing 
the  history  of  thib  case,  and  discussing  the 
principles  Involved,  we  shall  retain  the  des- 
ignation of  the  parties  as  above  given.  Plain- 
tiffs Charles  Ogden  and  Joel  W.  West,  In 
their  amended  petition  in  the  district  court, 
alleged  that  as  partners,  they  were  engaged 
in  business  as  attorneys  and  counselors  at 
law  in  Omaha;  that  about  September  12, 
1892,  the  defendants  employed  plaintiffs  as 
their  attorneys  In  a  matter  in  controversy 
between  said  defendants  and  one  Samuel 
Rosenthal;  that  from  said  date  of  employ- 
ment until  December  1,  1882,  the  said  defend- 
ants, and  each  of  them,  consulted  with  plain- 
tiffs with  reference  to  said  controversy;  that 
on  September  28,  1892,  Samuel  Rosenthal 
applied  to  one  of  the  Judges  of  the  United 
States  circuit  court  of  appeals  for  an  order 
of  injunction  and  an  application  for  a  receiv- 
er against  the  People's  Mammoth  Install- 
ment House,  In  which  suit  the  defendants 
herein  were  joined  as  defendants;  that  at 
the  special  Instance  and  request  of  said  de- 
fendants, plaintiffs  performed  all  the  profes- 
sional services  in  and  on  behalf  of  said  suit 
as  attorneys  for  the  said  Benjamin  and 
Maurice  Rosenthal  at  Omaha,  between  June 
1  and  December  1,  1892,  to  wit  on  or  about 

the day  of  June, day  of  July,  

day  of  August  14tb,  26th,  and  30th  days  of 
September,  5th,  6th,  7th,  8th,  9th,  10th,  11th,. 

12th,  and  19th  days  of  October,  and  the 

day  of  November,  1892.  It  was  alleged  by 
plaintiffs  that  the  professional  services  ren- 
dered by  them  were  well  worth  the  sum  of 
$2,500,  and  that  no  part  thereof  had  been 
paid,  but  that  the  full  amount  of  $2,600  was 
still  due.  There  was  a  prayer  for  Judgment 
In  the  above  sum.  The  defendants,  in  their 
answer,  alleged  that  the  People's  Mammoth 
Installment  Company,  referred  to  in  the  pe- 
tition, was  a  corporation  in  which  Samuel 
Rosenthal  and  the  defendants  were  the  sole 
stockholders;  that  Benjamin  Rosenthal  was 
its  president,  and  that  Maurice  Rosenthal 
was  an  agent  of  said  corporation;  that  about 
May  2, 1892,  Charles  Ogden,  one  of  the  plain- 
tiffs, and  the  People's  Mammoth  Installment 
Company,  entered  Into  a  written  agreement, 
of  which  the  following  Is  a  copy:  "This 
agreement,  entered  into  by  and  between 
Charles  Ogden,  of  the  first  part  and  the 
People's  Mammoth  Installment  Company,  of 
the  second  part,  wltnesseth:  That  for  and 
in  consideration  of  the  sum  of  three  hun- 
dred dollars  to  be  paid  by  the  said  second 
parties,  or  either  of  them,  to  the  said  first 
party,  the  said  first  party  agrees  to  do  all  the 
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taw  bnelnesB  as  attorney  and  counselor  at 
law  for  the  said  second  parties  for  a  period 
-commencing  on  the  first  day  of  May,  A.  D. 
1892,  and  terminating  on  the  first  day  of 
May,  1S93.  It  Is  agreed  that  said  amount 
shall  be  paid  In  equal  installments  of  sev- 
«nty-five  dollars  ($75.00)  every  three  months 
Included  In  said  period,  and  that  this  con- 
tract is  considered  to  be  one  of  entirety,  and 
that,  In  consideration  of  said  first  party  doing 
all  of  said  legal  work  for  said  second  par- 
ties at  such  reduced  rate,  the  whole  of  said 
sum  shall  be  considered  earned  during  any 
period  of  said  agreement  should  said  parties 
of  the  second  part  fail  to  perform  any  of  the 
-covenants  by  them  to  be  performed  herein, 
or  should  they,  or  either  of  them,  desire  to 
abrogate  this  contract.  In  witness  whereof, 
we  have  hereunto  set  our  hands,  this  second 
day  of  May,  A.  D.  1892.  Charles  Ogden." 
It  was  alleged  In  the  answer  that  the  ezlst- 
«nce  of  the  above  contract  was  known  to 
Mr.  West,  of  the  firm  of  Ogden  &  West,  dur- 
ing the  time  set  forth  In  the  petition,  and 
that  said  corporation  and  the  defendant,  as 
its  president  and  agent,  and  either  of  them, 
during  said  time,  did  not  employ  said  firm 
■of  Ogden  &  West  to  transact  any  law  busi- 
ness for  them,  or  any  one  of  them.  Follow- 
ing the  above-described  averments  In  the  an- 
swer was  this  language:  "These  defendants 
further  show  that  the  legal  services  and  con- 
sultations set  forth  in  said  petition,  and  sued 
on  therein,  as  the  services  of  Ogden  &  West, 
were  rendered  In  and  about  a  suit  wherein 
Samuel  Rosenthal  was  named  as  plaintiff  and 
the  People's  Mammoth  Installment  Compa- 
ny, together  with  these  defendants,  were 
named  as  defendants,  and  were  such  legal 
services  as  said  Ogden  was  bound  to  render 
-and  perform  under  and  by  virtue  of  such 
contract  of  service,  and  not  such  as  these 
defendants,  or  either  of  them,  in  their  In- 
dividual capacities,  promised  to  pay  or  be- 
-come  liable  for;  and  these  defendants  fur- 
ther show  that  if  said  West  or  said  alleged 
firm  of  Ogden  &  West  performed  any  service 
In  and  about  said  suit,  as  set  forth  In  said 
petition  herein,  he  and  said  alleged  firm  did 
so  at  the  request  and  instance  of  said  Og- 
den, and  for  said  Ogden,  and  because  of  bis 
(said  Ogden's)  obligation  to  perform  the  same 
onder  his  said  contract  of  service  as  afore- 
said, and  not  at  the  Instance  and  request 
•of  these  defendants,  or  either  of  them." 

There  was  a  reply  In  denial  of  each  allega- 
tion of  new  matter  In  the  answer.  In  sup- 
port of  the  above  matters  pleaded  in  the 
answer,  the  defendants  offered  in  evidence 
the  above-described  written  contract,  to 
which  an  objection  was  interposed,  because 
-of  the  contract,  as  evidence,  being  incompe- 
tent, irrelevant,  and  ImmateriaL  Thereup- 
on counsel  for  plaintifts  stated  that  they 
mode  no  claim  for  services  against  the  de- 
fendants in  this  case  under  said  written  con- 
tract with  respect  to  the  matters  Involved 
in  the  bill  of  complaint  in  the  United  States 


court  and  services  with  reference  tbereto, 
whereupon  the  contract  was  excluded,  and 
the  defendants  excepted.  In  regard  to  this 
ruling,  we  find  In  the  brief  of  counsel  for 
the  parties  in  whose  favor  It  was  nutde  the 
following  suggestion,  by  way  of  argument: 
"The  construction  of  the  legal  effect  of  a 
contract  belongs  to  a  court,  and  the  admis- 
sion of  the  same  in  a  case  like  this  -wonid 
have  tended  to  mislead  the  Jury,  and  coo- 
fuse  them  as  to  the  relative  rights  of  the 
parties  to  the  controversy.  It  would  have 
been  impossible  for  the  Jury  to  draw  the 
distinction  between  the  personal  rights  of 
stockholders  in  a  trading  corporation  and 
those  in  a  corporation  per  se.  Furtber,  the 
Instructions  of  the  court  which  embodied  the 
law  of  the  case,  and  which  superseded  tbe 
ruling  of  the  court  in  withholding  the  con- 
tract from  the  Jury,  were  not  excepted  to. 
Every  instruction  was  read  to  the  Jury  with 
full  approval  of  counsel  for  plalntUEs  in  er- 
ror. It  win  be  observed,  however,  that,  when 
the  defendants  offered  the  contract  in  evi- 
dence, counsel  for  the  plaintiffs  expressly 
stated  that  no  claim  of  whatsoever  na.tnre 
was  made  by  reason  of  the  existence  of  said 
contract,  the  whole  claim  of  plaintiff  being 
based  upon  the  question  as  to  whether  a  new 
and  independent  agreement  had  been  made 
by  defendants  to  represent  them  in  their 
suit  and  controversy  against  their  brother 
Samuel."  This  argument  Involves  three 
propositions,  which  shall  now  receive  con- 
sideration. 

It  is  argued  that  as  there  were  Involved 
the  personal  rights  of  stockholders,  and  the 
rights  of  the  corporation  as  such,  it  would 
have  been  Impossible  for  the  Jury  to  draw 
the  proper  distinction;  therefore  (proposi- 
tion 1)  the  construction  of  the  legal  effect 
of  the  contract  belonged  to  tbe  court.  In 
CoquiUard  v.  Hovey,  23  Neb.  622,  37  N.  W. 
479,  it  was  said:  "As  we  understand  Oii 
rule  for  tbe  construction  of  contracts,  it  Is 
that  If  a  contract  is  to  be  construed  by  r^- 
erence  to  its  terms  alone,  and  without  call- 
ing in  the  aid  of  extrinsic  facts  and  circum- 
stances, it  is  the  duty  of  the  court  to  inter- 
pret it  But,  if  the  construction  must  de- 
pend upon  proof  of  other  and  extrinsic  facts, 
then  those  questions  of  fact  should  be  sub- 
mitted to  tlie  Jury,  under  proper  instruc- 
tions from  the  court  Begg  v.  Forbes,  30 
Eug.  Law  &  Eq.  508;  Etting  T.  Bank,  11 
Wheat  74;  Bank  v.  Dana,  79  N.  X.  108; 
Edelman  v.  Yeakel,  27  Pa.  St  20."  Tbe 
province  of  the  court  with  reference  to  the 
-construction  of  contracts  ts  sufficiently  In- 
dicated by  the  above  language,  and  the  prin- 
ciple involved  was  recognized  in  Rose  water 
T.  Hoffman,  24  Neb.  222,  88  N.  W.  857,  and 
again  invoked  In  Simms  v.  Summers,  38 
Neb.  781,  68  N.  W,  431.  The  theory  of  plain- 
tiffs was  that  they  were  specially  employed 
by  the  Rosenthals,  Independently  of  the 
above  written  contract,  and  solely  under  that 
employment  they  were  entitled  to  compensa- 


Neb.) 


KOUTHERN  ASSUB.  CO.  v.  HAMILTON. 


^81 


tlon.  Tbe  defense  was  that  there  wa«  no 
such  special  employment,  but  that  the  serr- 
Ices  were  rendered  for  the  company  pursu- 
ant to  the  provisions  of  said  written  con- 
tract, and  that  whatever  was  done  for  the 
Rosenthals  was  merely  Incidental  to  the 
main  controversy  with  their  principal.  It 
was  proper  to  permit  plaiatifts  to  Introduce 
proofs  conformably  to  the  averments  of  their 
petition,  but,  npon  this  being  done,  there 
was  no  good  reason  for  shutting  out  all  evi- 
dence in  support  of  the  defense  specially 
pleaded. 

In  the  presentation  of  proofs  by  defend- 
ants, it  was  necessary  to  introduce  the  writ- 
ten contract,  for  it  was  the  best  evidence 
that  one  of  the  plaintiffs  had  been  employed 
by  the  People's  Mammoth  Investment  Ck>m- 
pany  to  render  services  of  the  same  char- 
acter as  these  for  which  compensation  was 
claimed  during  the  period  within  which  they 
were  rendered,  and  for  a  stipulated  com- 
pensation, much  less  than  that  sued  for. 
The  fact  that  this  evidence  might  require  to 
be  supplemented  with  testimony  that  there 
was  no  other  or  further  employment,  ren- 
dered it  none  the  less  competent  Without 
the  written  contract,  the  testimony  that 
there  was  no  employment  other  than  was 
provided  in  said  written  contract  would 
have  fallen  far  short  of  establishing  the  de- 
fense pleaded.  It  was  therefore  not  a  ques- 
tion of  the  Interpretation  of  this  written 
agreement  by  reference  to  its  own  terms 
alone,  without  calling  In  the  aid  of  extrinsic 
facts  and  circumstances;  but  the  construc- 
tion and  application  were  dependent  upon 
proof  of  other  and  extrinsic  facts.  There- 
fore the  written  contract  should  have  been 
submitted  to  the  Jury  In  connection  with 
other  competent  evidence  under  the  Instruc- 
tions of  the  court. 

Counsel  for  Ogden  &  West  seek  to  avoid 
the  force  of  this  reasoning  by  observing  that, 
at  any  rate,  there  was  no  exception  to  the  in- 
struction given  which  embodied  the  law  of 
the  case.  The  exclusion  of  the  written  con- 
tract left  the  defense  so  necessarily  incom- 
plete that  exceptions  to  Instructions  given, 
or  to  tbe  refusal  to  instruct,  could  not  supply 
the  deficiency.  The  failure  to  take  an  ex- 
ception to  the  giving  or  refusal  of  an  instruc- 
tion, therefore,  in  no  way  operated  to  waive 
tbe  exception  already  well  taken  as  to  the 
ruling  in  exclusion  of  the  written  contract. 

It  is  urged  in  support  of  the  ruling  Just 
mentioned  that,  when  the  defendants  offered 
tbe  contract  in  evidence,  counsel  for  plain- 
tiff expressly  stated  that  no  claim  of  what- 
soever nature  was  made  by  reason  of  the 
existence  of  said  contract,  and  that  plaln- 
tllTs'  claim  was  based  upon  a  new  and  inde- 
pendent agreement  with  the  Rosenthals. 
This  statement  in  no  degree  modified  the  al- 
ready existing  issues,  for,  from  the  first,  the 
plaintiffs  had  disclaimed  a  right  of  recovery 
under  this  written  agreement,  and  bad  re- 
lied upon  a  special  employment  by  Benjamin 


and  Maurice  Rosenthal  as  individuals.  Tbls- 
wrltten  contract  was  offered  by  the  Rosenthals 
OS  a  part  of  their  defense  to  this  claim,  and  no 
waiver  by  plaintiffs  could  impair  its  compe- 
tency or  relevancy  as  such. 

For  the  error  pointed  oat,  the  Judgment 
of  the  district  court  is  reversed,  and  this 
canse  remanded  for  further  proceedings  not 
Inconsistent  with  the  views  herein  express- 
ed.   Reversed  and  remanded. 


NORTHERN  ASSUR.  CO.  OF  LONDON  t. 

HAMILTON  et  al. 
(Supreme  Court  of  Nebraska.    J.in.  7,  1897.) 

iNSUKAXrE— CANnELI.ATlOX— AOBSTS— LlABItlTIES. 

A  fire  iDsarance  agent  iasned  policies  on 
behalf  of  his  principal,  the  premiums  of  which 

amounted  to  ^ .    Learning  that  his  agency 

was,  or  was  about  to  be,  revoked,  he  canceled 
such  policies,  and  Issued  in  lien  thereof  others, 
on  benaU  of  insurance  companies  of  which  he 
waa  also  agent.  He  did  not  cancel  any  of  said 
policies  at  the  request  of  his  principal,  at  the 
request  of  the  insured,  nor  because  an  exigency 
hud  arisen  which  made  it  necessary  tor  him 
to  cancel  them  for  the  protection  of  his  princi- 
pal's iutercst.  His  principal  sued  him  for  the 
premiums  collected,  and  he  interposed  the  can- 
cellation of  the  policies  as  a  defense.  Held,  that 
the  defense  was  nntenable,  and  that  the  agent 
was  liable  for  the  premiums  of  tbe  policies  can- 
celed. 
(Syllabus  by  the  (Tourt.) 

Krror  to  district  court,  Douglas  county;  Og- 
den, Judge. 

Action  by  the  Northern  Assurance  Company 
of  London  against  John  R.  Hamilton  and  oth- 
ersL  From  a  Judgment  for  defendants,  plain- 
tiff brings  error.     Reversed. 

Montgomery  &  Hall,  for  plaintiff  In  error.. 
Jos.  R.  Clarkson,  for  defendants  in  error. 

RAOAN,  C  The  Northern  Assurance  Com- 
pany of  Ixindon  (hereinafter  coUed  the  "com- 
pany") brought  this  suit,  to  the  district  court 
of  Douglas  county,  against  John  R.  Hamilton 
and  the  sureties  on  his  bond  as  the  company's 
agent,  to  recover  a  sum  of  money  which  tbe 
company  alleged  Hamilton  had  collected  as 
premiums  for  insurance  risks  placed  by  him. 
and  not  accounted  for.  The  defense  of  Hamil- 
ton, BO  far  as  the  same  need  be  noticed,  was 
that  he  had  liquidated  the  sum  sued  for  by 
canceling  policies  issued  by  him  as  agent  of  the 
company,  the  premiums  for  which  policies 
equaled  the  sum  sued  for,  and  that  he  made 
such  cancellations  In  pursuance  of  a  usage 
and  custom  existing  among  insurance  men  in. 
the  city  of  Omaha,  where  he  resided,  and  in 
other  parts  of  the  United  States.  Hamilton 
had  a  verdict  and  Judgment,  and  tlie  Insurance 
company  brings  the  case  here  for  review  on 
error. 

There  is  little  or  no  conflict  in  the  evidence, 
which  shows:  That  the  company  appointed 
Hamilton  its  agent  In  August,  1891,  to  solicit 
and  write  Insurance  for  It  in  Omaha  and  vicin- 
ity; to  collect  the  premituns  paid;  to  transact 
generally  on  its  behalf  the  business  of  a  local 
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iuBurance  agent  Tbat  It  revoked  his  agency 
ou  the  25th  of  November,  1S91.  And  that  he 
owes  the  company  the  Bum  sued  for,  unless  be 
has  liquidated  It  by  canceling  Its  policies,  as 
pleaded  by  hUn.  Hamilton's  method  of  liqui- 
dating the  debt  sued  for  by  canceling  its  pol- 
icies may  be  Illustrated  thus:  On  behalf  of 
the  comiiany,  Hamilton  issues  policies  to  A., 
B.,  and  C,  the  premiums  for  which  amotmt  to 
1^1,000.  Deducting  Hamilton's  commissions, 
there  remain  In  his  hands  $700,  premituns,  be- 
longing to  the  company.  He  remits  to  the  com- 
pany $300  of  this  sum.  He  then  learns  that 
his  agency  has  been,  ot  Is  about  to  be,  revoked, 
and,  without  the  request  of  the  insured,  he  can- 
cels the  policies  issued  to  A.,  B.,  and  C,  and, 
instead  of  refunding  to  them  the  premluma 
they  had  paid,  be  places  their  risks  in  other  in- 
surance companies,  of  which  he  Is  also  agent; 
and,  when  sued  for  the  $400,  he  sets  up  as  a 
defense  the  cancellation  of  the  policies  of  A., 
B.,  and  C.  This  is  a  novel  way  of  paying  a 
debt.  The  Insurunce  company  n:ade  Hamilton 
its  agent  for  the  purpose  of  building  up  and 
extending  Its  business,  and  for  the  purpose  of 
taldng  insurance  risks,  not  for  the  purpose  of 
destroying  it;  and  the  law  required  of  Hamil- 
ton that,  as  the  company's  agent,  he  should  act 
in  good  faith  with  it,  and  do  what  he  could  to 
extend  its  business.  We  do  not  say  that  an 
agent  of  an  Insurance  company  may  never  can- 
cel a  risk  issued  by  him  on  belialf  of  bis  prin- 
cipal, but  we  do  say  that  he  has  no  right  to 
cancel  such  a  risk,  without  the  request  of  his 
principal  or  the  request  of  the  Insured,  unless 
an  exigency  has  arisen  which  makes  it  his  duty 
to  cancel  the^risk  in  order  to  subserve  the  in- 
terests of  his  principal.  We  do  say  that  he 
has  no  right  to  cancel  a  risk  solely  for  the  pur- 
pose of  furthering  his  own  ends,  and  in  his 
own  Interest  and  against  his  iHrincipal's  interest 
Handlton  did  not  cancel  these  risks  at  the  re- 
quest of  his  principal  nor  at  the  request  of  the 
Insured,  nor  did  he  cancel  them  because  an  ex- 
icency  bad  arisen  whldi  made  It  necessary  for 
blm  to  cancel  them  in  order  to  protect  his 
principal's  interest  He  canceled  them  solely 
because  he  knew  that  his  agency  was  revoked, 
or  was  about  to  be  revoked,  and  for  the  pur- 
pose of  having  these  risks  carried  by  compa- 
nies for  whom  he  was  agent.  In  doing  this  he 
was  working  against  the  intoest  of  his  prin- 
cipal Counsel  for  the  insurance  company  have 
furnished  us  a  brief,  and  cited  numerous  au- 
thorities to  show  that  Hamilton's  conduct  In 
this  case  was  indefensible.  We  have  no  doubt 
the  authorities  sustain  counsel's  view.  We 
have  not  examined  them.  No  authorities  are 
necessary.  On  the  broad  principles  of  common 
sense  and  fair  dealings,  Hamilton  cannot  be  al- 
k>wed  to  liquidate  his  debt  to  the  insurance 
company  in  the  manner  attempted  In  this  case. 
No  evidence  was  introduced  on  the  trial  to  sus- 
tain the  plea  of  Hamilton  that  he  made  tliese 
cancellations  in  pursuance  of  a  custom,  and  It 
is  not  suggested,  either  by  pleading  or  evi- 
dence, that  be  canceled  these  risks  in  good 
teith,  for  the  purpose  of  protecting  his  princi- 


pal, or  that  he  did  so  at  the  request  of  either 
his  principal  or  the  insmed.  Nor  can  tbe  Judg- 
ment be  sustained  upon  the  ground  of  a  ratifi- 
cation of  Hamilton's  acts  by  the  company. 
The  Judgment  is  wrong.  It  is  reversed,  and 
the  cause  renumded.    Reversed  and  remanded. 


HARTFORD  LIFE  ANNUITY  INS.  CO.  v. 
CTJMMINGS  et  al. 

(Supreme  Court  of  Nebraska.    Jan.  1,   1897.) 

IJISCRANCB— ACTIOH     ON     FOLICT — l!<TBRPL.EADEK. 

The  beneficiaiy  of  a  life  insorance  policj 
was  indebted  to  a  bank  domiciled  in  I>ou!;las 
county.  Neb.  The  bank  sued  the  beneficiary  in 
(Tonnecticnt,  in  the  comity  of  the  domicile  of  the 
insurance  company,  and  cansed  the  latter  to  be 
attached  as  garnishee.  An  execution  issued  on 
the  judgment  rendered  in  this  action  havio^c 
been  returned  unsatisfied,  the  bank  instituted 
there  a  scire  facias  proceeding  against  the  in- 
surance company.  The  insurance  company 
made  no  apiiearance  to  either  of  these  proceed- 
ings. Before  judgment  In  the  scire  facias  one 
Cummings,  in  said  Douglas  county,  sued  the 
insurance  company  to  recover  the  amonnt  owing 
by  it  on  said  policy,  claiming  to  be  the  owner 
of  the  same  as  assignee  of  the  beneficiary.  The 
insurance  company  appeared  in  this  action,  and. 
before  answer,  filed  an  aflSdavit  reciting  tliat 
the  action  of  (3umminga  was  based  upon  a  con- 
tract for  the  recovery  of  iiersonal  property;  that 
the  lianlc.  withcnt  collusion  with  it,  made  claim 
to  the  subject-matter  of  Cummings  actiMi;  that 
it  (the  insurance  company)  was  ready  to  pay 
the  money  in  its  hands  as  the  court  might  direct, 
—and  moved  the  conrt  for  an  order  requiring 
the  bank  to  interplead  in  the  action,  and  main- 
tain or  relinquish  its  claim  against  it  (the  in- 
surance company).  Cummings  had  not  appcnnil 
in  any  of  the  proceedings  had  in  the  Oinneoticnt 
conrt,  nor  had  that  court  any  jnrisdicti(Hi  over 
him.  Held:  (1)  Construing  section  48  of  the 
Code  of  Civil  Procedore,  that  the  insurance  com- 
pany was  entitled  to  an  order  requiring  the  bank 
to  interplead  in  the  action;  (2>  to  an  order  per- 
mitting it  to  pay  the  fund  In  its  hands  into  the 
custody  of  the  court,  and,  on  so  doing,  to  be  dis- 
missed from  the  case,  and  discharged  of  all  lia- 
bili^  for  that  fund  both  to  Cummings  and  the 
bank;  (3)  that  if  the  insurance  company  saw 
fit  to  remain  in  the  case  and  defend  the  action 
of  Cummings,  it  was  entitled  to  an  order  en- 
joining the  bank  from  further  prosecuting  iti 
Hcire  facias  proceeding,  pending  In  the  court  of 
0>nnecticut  until  the  final  determhiation  of  the 
action  at  bar. 
(Syllabus  by  tbe  Court) 

Error  to  district ,  court,  Douglas  county; 
Pawcett,  Judge. 

Action  by  James  P.  (Tummlngs  against  the 
Hartford  Life  &  Annuity  Insurance  Ck>mpany 
on  a  policy.  The  Omaha  National  Bank  was 
required  to  interplead.  From  a  Judgment 
dismissing  the  bank  from  the  action,  defend- 
ant brings  error.    Reversed. 

Warren  Switsler,  for  plalntiflT  in  error. 
John  O.  Yelsw  and  W.  W.  Morsman,  for  de- 
fendants in  error. 


'  RAGAN,  C.    July  24,  1895,  Martin  M.  Mar- 

j  shall  died.    His  life  was  insured  for  $5,000 

I  In  the  Hartfcffd  life  &  Annuity  Insurance 

I  Company,  hereinafter  called  the  "Insurance 

'  Company."    His  wife,  Mary,  was  the  bene- 
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flclaJT  named  in  tbe  Insurance  policy.  At 
the  date  of  her  hnsband'B  death  Mrs.  Mar^ 
shall  waa  Indebted  to  the  Omaha  National 
Bank,  hereinafter  called  tbe  "Bank."  Aa- 
frust  5t  189Q,  the  bank  brought  suit  In  the 
state  of  Connecticut  In  the  county  of  the 
domicile  of  the  Insurance  company,  against 
Mrs.  Marshall,  and  caused  tbe  Insurance  com- 
pany to  be  attached  as  garnishee.  The  in- 
surance company  was  duly  served  with  pro- 
cess in  tbe  attachment  and  garnishee  pro- 
ceedings, but  made  no  appearance  therein. 
A  duly-attested  copy  of  the  summons  and 
complaint '  in  the  proceedings  of  the  bank 
against  Mrs.  Marshall  was,  on  August  6. 1895, 
served  on  her,  by  leaving  the  same  with  the 
secretary  of  the  insurance  company.  Mrs. 
Marshall  was  not  otherwise  served  with  pro- 
cess in  the  action,  and  made  no  appearance 
therein.  March  18,  1896,  the  court  In  Gon- 
nectlcnt  rendered  Judgment  that  tbe  bank  re- 
cover of  Mrs.  Marshall,  out  of  tbe  attached 
money  In  the  hands  of  the  Insurance  compa- 
ny, the  sum  of  $ An  execution  was 

issued  on  this  judgment,  and  returned  March 
31.  1896,  wholly  unsatlsfled.  Thereupon  the 
bank.  In  pursuance  of  the  provisions  of  the 
statute  of  Connecticut,  Instituted  a  scire  fa- 
cias proceeding  against  the  Insurance  compa- 
ny, and  prayed  for  a  judgment  agatnSt  It  for 
the  amount  of  the  bank's  claim  against  Mrs. 
Marshall  to  the  extent  of  the  money  owing  by 
the  Insurance  company  on  the  Insurance  pol- 
icy. Prior  to  the  bank's  judgment  In  attach- 
ment against  Mrs.  Marshall,  to  wit,  Novem- 
ber 18,  1895,  James  P.  Oummlngs  brought 
this  suit  to  tbe  district  court  of  Douglas  coun- 
ty against  the  insurance  company  on  the  pd- 
Icy  isaaed  on  tbe  life  of  Martin  M.  Marshall, 
claiming  to  be  the  owner  of  said  p<4icy,  and 
entitled  to  collect  the  $5,000  due  thereon,  by 
rirtne  of  an  oral  assignment  thereof  to  him 
August  6,  1895,  made  by  Mrs.  Marshall.  The 
Insurance  company  was  duly  summoned  In 
this  actl<»i,  and,  November  19,  1895,  before 
answering,  its  attorney  filed  In  the  case  an 
affldavlt  reciting  that  he  was  the  duly-au- 
thorised attorney  of  the  Insurance  company; 
that  the  insurance  company  was  a  corpora- 
tion; that  the  claim  of  Oummlngs  was  based 
upon  a  contract  for  the  recovery  of  personal 
property;  that  the  bank  was  a  corporation 
organized  under  the  laws  of  the  state  of  Neb- 
raska, having  Its  principal  place  of  business 
In  said  Douglas  county;  that  the  bank,  with- 
out collusion  with  the  Insurance  company, 
made  a  claim  to  the  subject-matter  of  the 
action;  that  the  Insurance  company  was  ready 
to  pay  the  amount  claimed  upon  order  of  the 
court,— and  thereupon  moved  the  court  for  an 
order  on  the  bank  to  Interplead  In  the  action. 
-On  tbe  same  day  the  district  court  made  an 
order  that  the  bank  appear  on  the  30th  of 
December,  1895,  and  file  Its  answer  main- 
taining Its  claim  to  the  said  sum,  the  $5,000 
claimed  by  Cummings  from  the  insurance 
company,  and.  In  default  thereof,  that  It  re- 
linquish its  claim  against  the  Insurance  com- 


pany for  said  sum  of  money.  On  the  27th 
day  of  November,  1895,  the  bank  appeared 
In  the  action,  and  moved  tbe  court  to  require 
Oummlngs  to  give  security  for  costs,  and  on 
the  same  date  moved  the  court  for  an  order 
requiring  Cummings  to  make  his  petition 
more  definite  and  certain.  April  27,  1896, 
the  bank  asked  and  obtained  leave  to  plead 
In  20  days.  On  May  13, 1896,  the  bank  moved 
the  court  for  an  order  to  suspend  further  pro- 
ceedings in  the  case  uhtll  the  scire  fadaa 
proceeding  instituted  by  It  in  Connecticut 
against  the  Insurance  company  should  be 
finally  determined.  June  13,  1896,  the  Insur- 
ance company  moved  tbe  court  for  an  order 
overruling  this  last  motion  made  l^  the  bank, 
and  for  an  order— upon  Its  paying  tbe  $5,000 
in  controversy  into  court— enjoining  the  bank 
from  further  prosecuting  Its  scire  facias  pro- 
ceeding pending  In  Connecticut,  and  a  fur- 
ther order  that  It  (the  Insurance  company) 
might  thereupon  be  discharged  from  any  fur- 
ther liability  as  to  said  fund  both  to  the  bank 
and  Cummings.  At  this  time  the  bank 
amended  its  motion  to  suspend  proceedings 
In  the  case  at  bar  Into  a  motion  to  vacate  the 
order  made  by  the  court  requiring  the  bank 
to  appear  and  Interplead.  The  court  over- 
ruled the  motion  of  the  Insurance  company, 
and  sustained  the  amended  motion  of  the 
bank,  and  entered  a  judgment  dismissing  tbe 
bank  from  the  case.  At  the  time  Cummings 
brought  this  suit,  and  at  the  time  the  bank 
appeared  In  the  case  In  obedience  to  an  order 
of  the  court  for  It  to  interplead,  the  court  In 
Connecticut  had  obtained  no  jurisdiction  over 
him,  if  It  can  be  said  that  It  has  since  obtain- 
ed such  jurisdiction.  To  reverse  the  judg- 
ment of  the  district  court  dismissing  the  bank 
from  the  action,  the  Insurance  company  pros- 
ecutes a  petition  in  error  here. 

It  win  thus  be  seen  that  the  Insurance 
company  has  in  Its  hands  $5,000,  money 
owing  by  It  on  the  policy  Issued  to  Martin 
M.  MarshalL  The  bank  claims  this  money 
by  virtue  of  its  judgment  proceedings 
against  Mrs.  Marshall  In  the  court  of  Con- 
necticut, while  Cummlngrs  claims  it  by  vir- 
tue of  an  assignment  of  the  policy  to  him 
by  Mrs.  Marshall,  the  beneficiary  thereof. 
Section  48  of  the  Code  of  Civil  Procedure 
is  as  follows:  "Upon  the  affidavit  of  a  de- 
fendant, before  answer.  In  an  action  upon 
contract,  or  for  the  recovery  of  personal 
property,  that  some  third  party,  without 
collusion  with  him,  has  or  makes  a  claim 
to  tbe  subject  of  the  action,  and  that  he  Is 
ready  to  pay  or  dispose  of  the  same,  as  the 
court  may  direct,  the  court  may  make  an 
order  for  the  safe-keeping,  or  for  tbe  pay- 
ment, or  deposit  In  court,  or  delivery  of  the 
subject  of  the  action,  to  such  person  as  It 
may  direct,  and  an  order  requiring  such 
third  party  to  appear  in  a  reasonable  time 
and  maintain  or  relinquish  his  claim 
against  the  defendant.  If  such  third  party, 
being  served  with  a  copy  of  tbe  order  by 
the  sheriff,  or  such  other  i>er8on  as  the  court 
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may  direct,  fall  to  appear,  the  court  may 
declare  him  barred  of  all  claim  in  renpect 
to  the  subject  of  the  action,  against  the  de- 
fendant therein.  If  such  third  party  ap- 
pear, he  shall  be  allowed  to  make  himself 
defendant  In  the  action.  In  lieu  of  the  orig- 
inal defendant,  who  shall  be  discharged 
from  all  liability  to  either  of  the  other  par^ 
ties  in  respect  to  the  subject  of  the  action, 
upon  his  compliance  with  the  order  of  the 
court  for  the  payment,  deposit  or  delivery 
thereof."  This  statute  Is  a  subititute  for 
the  chancery  rule  or  remedy  of  interplead- 
er. The  rule  was  applied  on  the  theory 
that  at  law  no  adequate  protection  was  af- 
forded a  defendant  sued  for  a  fund  or  prop- 
erty in  his  possession  and  claimed  by  some 
person  not  a  .party  to  the  suit.  But  the 
statute  Just  quoted  Is  broader  than  the 
chancery  rule.  Under  the  statute  a  defend- 
ant sued  for  a  fund  or  property  In  his 
hands  is  entitled  to  an  order  compelling  a 
third  party  claiming  such  fund  or  property 
to  interplead  in  the  action,  even  though  the 
defendant  might  successfully  defend  the 
suit;  the  theory  of  the  statute  being  to 
avoid  multiplicity  of  suits,  and  to  protect 
the  party  holding  the  fund  or  property 
from  being  put  to  the  costs  and  expense  of 
defending  against  claimants  for  property  In 
his  hands  which  he  himself  does  not  claim. 
Under  the  chancery  rule,  a  party  in  the  pos- 
session of  a  fund  or  property  claimed  by 
two  or  more  parties,  before  being  sued  by 
either  of  them,  might,  by  bill  filed  for  that 
purpose,  compel  the  claimants  to  come  in 
and  set  up  their  claims  to  the  fund  or  prop- 
erty, and,  on  paying  the  money  or  deliver- 
ing the  property  into  the  custody  of  the 
court,  be  discharged  from  any  further  lia- 
bility to  all  of  said  parties  for  such  prop- 
erty or  fund.  In  other  words,  the  fact  that 
the  holder  of  the  fund  or  property  was 
aware  of  conflicting  claims  of  other  parties 
thereto,  and  was  In  danger  of  being  sued 
by  said  parties,  enabled  such  holder  to  suc- 
cessfully invoke  the  protection  of  a  court 
of  chancery.  Newhall  v.  Hastens,  70  111. 
156;  Richards  v.  Salter,  6  Johns.  Ch.  445. 
In  McWhlrter  v.  Halsted,  24  Fed.  828,  the 
court,  speaking  of  the  chancery  pibctlce  as 
to  interpleaders,  said:  "The  best  elemen- 
tary writers  say  that  an  Interpleader  Is 
properly  applied  where  two  or  more  persons 
severally  claim  the  same  thing  under  dif- 
ferent titles  or  in  separate  Interests  from 
another  person,  who,  not  claiming  any  title 
or  Interest  therein  himself,  and  not  know- 
ing to  which  of  the  claimants  he  ought  of 
right  to  render  the  debt.  Is  either  molested 
by  an  action  brought  against  him,  or  fears 
that  he  may  suffer  injury  from  the  conflict- 
ing claims  of  the  parties." 

In  the  case  at  bar  the  insurance  company 
has  been  stied  by  Cummings  for  the  fund 
in  its  hands  in  the  courts  of  this  state. 
The  bank  is  also  claiming  the  fund  in  the 
bands  of  the  insurance  company  In  a  suit 


pending  in  the  courts  of  the  state  of  Con- 
necticut, to  which  suit  Cummings  is  not  a 
party,  and  over  whom  the  Connecticut  court 
has  no  Jurisdiction.  In  this  suit  the  dis- 
trict court  of  Douglas  county  has  Jurisdic- 
tion of  all  the  parties  who  claim  this  fund, 
as  well  as  of  the  holder  thereof.  If  the 
statute  quoted  above  was  not  in  force,  these 
facts  would  authorize  the  order  made  by 
the  district  court  for  the  bank  to  inter- 
plead in  this  action,  and  set  up  'ts  claim  to 
the  fund  in  the  hands  of  the  insurance  com- 
pany. But  this  is  not  all.  It  appears  tbat 
the  assignment  made  of  the  Insurance  pol- 
icy by  Mrs.  Marshall  to  Cummings  was  an 
oral  assignment,  and  that  no  notice  of  such 
an  assignment  was  given  to  the  insurance 
company  prior  to  the  time  the  bank  attach- 
ed the  debt  owing  by  the  insurance  com- 
pany on  the  policy.  Under  such  a  state  of 
facts,  the  holding  of  the  Connecticut  courts 
is  tbat  the  attaching  creditor  acquires  a 
lien  upon  the  fund  superior  to  the  lien  of 
the  assignee  (Bishop  v.  Holcomb,  10  Conn. 
444;  Yanbusklrk  v.  Insurance  Co.,  14  Conn. 
141);  while  the  rule  in  this  state  is  tbat 
a  creditor  who  attaches  a  chose  in  action 
acquires  only  a  lien  upon  the  interest  -which 
the  defendant  In  the  attachment  suit  bad 
therein  at  the  time  the  chose  in  action  was 
seized  (Coleman  v.  Scott,  27  Neb.  77.  ^ 
N.  W.  896).  It  wiU  thus  be  seen  tbat  not 
only  are  there  rival  claimants  of  the  fund 
In  the  hands  of  the  Insurance  company,  and 
that  it  has  been  sued  by  two  different  payr- 
ties  in  different  Jurisdictions  for  the  fand. 
but  that,  if  the  bank  is  allowed  to  prosecute 
Its  scire  facias  proceeding  in  the  courts  of 
Cionnectlcnt,  and  not  be  compelled  to  inter- 
plead in  tbis  action,  the  insurance  company 
is  liable  to  have  to  pay  the  debt  it  owes 
twice.  The  Insurance  company  has  brought 
itself  within  the  provisions  of  section  48  of 
the  Code,  quoted  above,  and  we  think  the 
facts  of  the  case  Justified  the  order  made 
by  the  district  court  requiring  the  bank  to 
Interplead  in  this  action;  and,  without  quot- 
ing the  evidence  introduced  on  the  hear- 
ing of  the  motion  to  dismiss  the  bank  from 
the  case,  we  think  the  district  court  erred 
in  making  that  order.  The  Insurance  com- 
pany was  entitled  to  an  order  permitting  it 
to  pay  the  fund  in  its  hands  into  the  cus- 
tody of  the  court,  and,  upon  so  doing,  to  be 
dismissed  from  the  case,  and  to  be  dischar- 
ged of  all  further  liability  for  tbat  fund 
both  to  Cummings  and  the  bank;  or,  if  it 
saw  fit  to  remain  in  the  case,  and  defend 
the  action  of  Cummings,  it  was  entltle<l  to 
an  order  enjoining  the  bank  from  furth^- 
prosecuting  its  scire  facias  proceeding, 
pending  in  the  courts  of  Connecticut,  until 
the  final  determination  of  the  action  at  bar. 
The  Judgment  of  the  district  court  is  re- 
versed, at  the  cost  of  the  bank,  and  the 
cause  remanded  for  further  proceeding  in 
accordance  wl^  ,||)|^  opinion.  Beversed 
and  remanded. 
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WATTLES  T.  SOUTH  OMAHA  ICE  & 
COAL   CO. 
(Supreme  Court  of   Nebraska.    Jnn.   7.   1SJV7.) 
LiASE— Covenant    to    Rcpaik— Debtkuctiox  oi 

BOILDIKGS  BY  FiKE — APPOKTIONHENT  OP 

Rent— Common  Liw. 

1.  An  express  a^eement  of  a  lessee  to  keep 
in  good  repair  leased  premises,  and,  nt  the  end 
of  the  expiration  of  the  terras,  surrender  their 
possession  in  as  good  condition  as  they  were 
when  he  entered,  natural  decay,  wear,  and  tear 
excepted,  is  not.  and  does  not  include,  a  covenant 
to  rebuild  buildings  destroyed  without  his  fiiult. 

2.  If  such  was  the  common-law  rule  of  con- 
struction of  such  a  coTenant,  It  is  not  in  force 
in  tbi.«  state. 

3.  Where  a  substantial  portion  of  leased  prem- 
ises is  destroyed  without  the  fault  of  the  lessee, 
he  is  entitled  to  an  apportionment  of  the  rent 
covenanted  to  be  paid,  and  accruing  thereafter, 
in  the  absence  of  an  express  assumption  by  him 
of  tlip  risk  of  such  destruction. 

4.  The  common-law  ruie  of  construction  of 
anch  a  covenant  is  not  in  force  in  this  state. 

Post,  C.  J.,  and  Irvine  and  Ryan,   CC.,  dia- 
senting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Keyaor,  Judge. 

Submission  of  controversy  between  Ourdon 
W.  Wattles  and  tbe  South  Omaha  Ice  & 
Coal  Company  as  to  the  payment  of  rent 
under  a  lease.  From  a  Judgment  for  tbe 
former,  the  latter  appeals.    Reversed. 

Oha&  Offutt,  for  appellant  James  H. 
Macomber,  for  appellee. 

RAOAN,  O.  On  the  1st  day  of  November, 
1894,  Gurdon  F.  Wattles  and  F.  L.  Cotton 
entered  into  an  agreement  in  writing  In  and 
by  which  Wattles  leased  to  Cotton,  for  flvd 
years  from  said  date,  the  B.  H  of  the  S.  W. 
\i  of  the  N.  W.  %  of  section  1,  township  15 
N.,  and  range  13  W.  of  the  sixth  P.  M.,  "to- 
gether with  the  buildings  situate  thereon." 
A  rent  of  $6,000  was  reserved,  payable  in 
60  Installments,  of  $100  each.  The  first  in- 
stallment was  paid  at  the  date  of  the  execu- 
tloa  of  the  lease,  and  one  installment  fell 
due  on  the  1st  day  of  each  month  thereafter. 
In  tbe  lease,  Cotton  covenanted  as  follows: 
"That,  at  the  expiration  of  the  term  above 
granted,  •  •  ♦  he  will  quietly  and  peace- 
ably yield  up  possession  of  said  premises 
*  *  *  in  as  good  condition  as  the  same 
were  when  entered  upon,  ordinary  wear  or 
damage  by  fire  excepted.  •  •  •  It  is  un- 
derstood and  agreed  that  the  buildings  on 
tbe  above-described  property  have  been 
placed  in  good  repair  by  [the  lessor],  and 
shall  be  kept  in  the  same  condition  by  [the 
lessee]  during  the  term  of  this  lease,  natural 
decay  and  wear  and  tear  excepted."  Cotton 
assigned  his  Interest  in  this  lease  to  the 
South  Omaha  Ice  &  Coal  Company  (herein- 
after called  "lessee"),  which  took  possession 
of  the  leased  premises,  and  began  using  the 
same  for  tbe  purposes  for  which  they  were 
leased:  that  is  to  say,  for  harvesting  ice 
formed  en  the  waters  on  said  leased  lands, 
imd  storing  such  ice  in  the  buildings  tbere- 
69  N.W.— 60 


on.  The  rent  reserved  was  paid  up  to  the 
1st  day  of  September,  1896.  On  the  22d  day 
of  August  of  said  year,  the  buildings  on  the 
leased  premises  "were  destroyed  and  render- 
ed entirely  valueless  by  a  violent  wind  storm 
or  hurricane."  Notwithstanding  the  destruc- 
tion of  the  ice  houses,  the  lessor  claimed  that 
he  was  entitled  to  collect  the  rent  reserved 
in  tbe  lease  accruing  subsequent  to  the  de- 
struction of  the  buildings;  that  he  was  undo- 
no  obligation  to  rebuild  the  destroyed  ice 
houses,  but  that  the  lessee  was  bound  to  re- 
build the  same.  The  lessee  denied  that  he 
was  bound  to  rebuild  tbe  destroyed  ice 
houses,  and  insisted  that  be  was  entitled  to 
an  apportionment  of  the  rent  reserved  until 
such  time  as  the  lessor  should  rebuild  the 
bouses  destroyed. 

The  parties  made  up  an  agreed  case,  under 
the  provisions  of  sections  567  to  5G9  of  tbe 
Code  of  Civil  Procedure,  and  submitted  it  to 
the  district  court  of  Douglas  county.   Tbe 
parties  filed  in  the  agreed  case  in  the  district 
court  a  stipulation  of  the  facts.    This  stipu- 
lation recited  the  execution  of  the  lease  be- 
tween Wattles  and  Cotton;   the  assignment 
of  bis  Interest  in  the  lease  by  Cotton  to  tbe 
South  Omaha  Ice  &  Goal  Company;  the  cov- 
enants in  the  lease  already  mentioned;  the 
taking  possession  of  the  leased  premises  by 
the  lessee;   the  payment  of  the  rent  to  Sep- 
tember, 1896,  and  the  destruction  of  the  Ice 
houses  by  a  hurricane.    The  stipulation  fur- 
ther recited  that  the  premises  bad  been  leas- 
ed for  the  sole  and  exclusive  purposes  of 
gathering  ice  formed  on  the  waters  on  said 
lands,  and  storing  such  ice  in  the  buildings 
situate  thereon;  that  15  acres  of  tbe  demised 
land  were  covered  with  water,  from  which, 
in  the  winter,  ice  was  gathered  for  storage; 
that  the  destroyed  buildings  were  6  in  num- 
ber, built  together,  each  100  feet  long,  and, 
20  feet  in  width,  and  had  a  storage  capadty- 
for  ice  of  from  8,000  to  10,000  tons;    that- 
there  were  no  other  buildings  or  Improve- 
ments of  any  kind  on  the  leased  premises  at 
tbe  time  they  were  leased,  or  since;    that 
tbe  fair  rental  value  of  the  entire  premises- 
was  $1,200  per  year,  and  that  the  fair  rental) 
value  of  the  premises  since  the  destructioni 
of  the  Ice  houses,  or  without  them,  was  $600> 
per  year.    The  district  court  was  of  opinion 
that  the  agreements  and  promises  made  in 
tbe  lease  by  the  lessee  amounted  to  a  cov- 
enant on  his  part  to  rebuild  the  destroyed 
Ice  houses,  and  that  he  was  liable  for  all  the 
rent  reserved  in  the  lease,  and  entered  a  de- 
cree accordingly.    The  lessee  has  appealed. 

This  case  should  be  treated  In  all  respects 
as  though  It  was  an  ordinary  action  at  law 
by  the  lessor  to  recover  the  rent  reserved  in 
the  lease,  and  that  the  lessee  had  Interposed, 
as  a  defense,  the  destruction,  without  his 
fault  or  the  fault  of  the  lessor,  of  a  sub- 
stantial part  of  the  leased  premises,  and  in- 
voked in  his  answer,  by  way  of  a  cross  pe- 
tition, the  equitable  power  of  the  court  for 
an  apportionment  of  the  rent 
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1.  The  leasee  ooveoanted  to  keep  la  repair 
the  leaBBd  premises,  and,  at  the  expiration  ct 
the  term,  surrender  tliem  In  as  good  condition 
aa  they  were  when  he  entered,  ordinary  wear 
and  tear  and  natoral  decay  excepted.  Does 
this  covenant  Include  a  promise  by  the  lessee 
to  restore  the  buildings  destroyed  without  his 
fault?  That  it  does  is  the  first  argument  urged 
In  support  of  the  decree.  It  Is  Insisted  that 
such  was  the  rule  of  construction  applied  to 
such  a  covenant  at  common  law.  The  earliest 
American  case  which  we  have  been  able  to  find 
which  supports  the  contention  under  considera- 
tion is  Phillips  y.  Stevens,  16  Mass.  238,  de- 
cided in  1819.  The  lessee  covenanted  that  he 
"would  keep  In  repair,  support,  and  maintain 
all  and  sin^ar  the  fences  and  tmildlngs,  sav- 
log  and  excepting  the  natural  decay  of  the 
same,  as  should  be  needful,  at  his  own  proper 
cost  and  charge,  and,  at  the  end  of  said  term, 
•  •  •  would  quietly  leave,  surrender,  and 
yield  tip  the  premises  in  as  good  condition  as 
the  same  were  In"  at  the  date  of  his  lease.  The 
buildings  on  the  leased  premises  were  de- 
stroyed by  fire  without  the  fault  of  the  lessee, 
and  the  supreme  court  of  Massachusetts,  In 
construing  the  covenant  In  the  lease,  held  it  to 
be  a  contract  olnding  the  lessee  to  rebuild  the 
bnmed  buildings.  In  Beach  v.  Grain,  2  N.  Y. 
87,  the  lease  provided  that  the  lessor  should, 
at  his  own  cost,  erect  a  gate  at  the  terminus 
of  a  road  on  the  leased  premises,  and  keep  the 
gate  there  during  his  pleasure,  and  that  all  re- 
pairs necessary  to  be  made  to  said  gate  were 
to  be  made  by  the  lessee.  Some  person  un- 
known, but  without  the  fault  of  the  lessee,  re- 
moved the  gate,  and  the  court  of  appeal  of 
New  York  b^d  that  the  covenant  of  the  lessee 
to  repair  the  gate  Included  a  contract  on  his 
part  to  replace  it  with  a  new  one.  In  Polack 
V.  Pioche,  35  Cal.  416,  It  seems  that  the  lease 
oontalned  the  usual  covenant  of  the  lessee  to 
repair  and  keep  In  repair  the  demised  prem- 
ises. The  buil'llngs  on  the  leased  land  were 
destroyed  by  the  breaking  of  the  embantonent 
of  a  reservoir,  and  this  was  caased  by  the  act 
of  some  one,  but  not  by  any  fault  of  the  lessee. 
The  court  held  that  the  covenant  of  the  lessee 
to  repair  bound  him  to  restore  or  rebuild  the 
destroyed  buildings;  and  the  court  dedared 
that  such  bad  been  the  settled  rule  of  construc- 
tion of  such  a  covenant  since  the  time  of  Ed- 
ward in.  In  Ely  V.  Ely,  80  111.  632,  the  lessee 
-covenanted  that  he  had  received  the  leased 
premises  In  good  order  and  condition,  and  that 
be  would  keep  them  in  repair  at  his  own  ex- 
pense, and  that,  at  the  end  of  the  term,  be 
would  deliver  the  same  up  to  his  lessor.  In  as 
good  order  and  condition  as  when  they  were  en- 
tered upon.  The  buildings  upon  the  leased 
premises  were  wholly  destroyed  by  fire,  with- 
out the  fault  of  the  lessee,  and  the  supreme 
court  of  Illinois  held  that  the  legal  effect  of  the 
covenant  of  the  lessee  to  keep  the  demised 
buildhigs  In  repair,  etc.,  was  that,  In  case  the 
buildings  burned,  he  would  rebuild  the  same. 
In  David  v.  Ryan,  47  Iowa,  642,  the  lessee  cov- 
enanted that  she  would  keep  the  leased  premises 


In  a  good  state  of  repair.  They  were  destroy- 
ed by  tire,  and  the  court  held  that  the  cove- 
nant of  the  lessee  bound  her  to  restore  the  build- 
Ings.  In  1  Tayl.  Landl.  &  Ten.  (Slh  Ed.)  c. 
357,  the  rule  Is  stated' as  follows:  "When  a 
tenant  Is  under  an  express  covenant  to  repair 
the  premises,  he  Is  liable  to  make  good  all 
loss  and  damage  which  tiiey  may  sustain,  and 
must  even  rebuild  in  case  of  casualty  by  fire 
or  otherwise."  In  12  Am.  &  Eng.  Einc.  Law, 
p.  721,  the  authorities  In  support  of  tbe  rule 
under  consideration  are  collated,  and  the  mle 
Is  thos  stated:  "The  alteration  In  tbe  ten- 
ant's liability  for  repairs  produced  by  his  ex- 
ecuting a  lease  in  which  he  makes  an  express 
covenant  to  repair  is  so  maiiied  that  be  be- 
comes liable  to  make  good  all  loss  and  damage 
the  premises  may  sustain,  and  must  even  re- 
build In  case  of  casualty  by  fire  or  otherwise." 
Among  the  cases  cited  In  the  Encycloptedla  ot 
Law,  and  by  Taylor,  Is  the  case  of  Phillips  v. 
Stevens,  supra,  and  that  case  seems  to  have 
been  relied  upon  In  the  cases  cited  by  na  from 
New  York,  Illinois,  California,  and  Iowa.  Tbe 
court.  In  Phillips  v.  Stevens,  based  Its  decision 
upon  the  principle  that  when  one,  "by  his  own 
contraict,  •  •  •  creates  a  dcty  or  charge 
upon  himself,  he  Is  bound  to  make  it  good,  not- 
withstanding any  accident  by  InevltaUe  neces- 
sity, because  he  might  have  provided  against  It 
by  his  contract";  and  this  is  the  principle  upoa 
which  the  cases  from  HUnols,  Iowa,  Galifomla, 
and  New  York,  mentioned  above,  were  decided. 
No  one  can  find  fault  with  the  principle  that 
a  man  should  be  compelled  to  perform  what  he 
has  promised,  but,  with  all  doe  respect  to  the 
supreme  court  of  Massachusetts,  It  seems  to  us 
that  tbe  oonrt  Ignored  the  entire  lasu&  The 
qnestlon  there  was  not  whether  the  lessee  was 
obliged  to  perform  a  covenant  be  bad  made, 
but  the  question  was  what  covenant  he  had 
made;  that  Is,  whether  his  coirenant  to  repair 
and  keep  In  repair  tbe  demised  premises  hi- 
cluded  within  It  a  contract  on  his  part  to  re- 
build the  buildings  on  tbe  leased  premises  if 
they  should  be  destroyed.  But  In  that  case, 
as  In  the  other  cases  cited,  and  In  erery  case 
that  we  have  been  atrie  to  find  which  snpporta 
the  contention  of  tbe  appellee  here.  It  was  taken 
for  granted  that  the  mle  at  common  law  waf 
that  a  covenant  by  a  lessee  to  repair  was  equiv- 
alent to  and  involved  a  covenant  to  rebuild. 
Assuming,  however,  that  sudi  was  and  is  tbe 
rule  of  construction  at  common  law,  are  we 
bound  by  that  rule?  Section  1  of  chapter  15 
of  the  Ck>mpiled  Statutes  of  this  state  provides 
tbat  so  much  of  the  commcm  law  ot  Hlngland  as 
Is  aivllcable,  and  not  Inconsistent  with  any 
law  passed  or  to  he  passed  by  tbe  legislature 
of  this  .state,  ts  adopted  and  declared  to  be  law 
within  the  state.  Section  53.  c.  73.  Gomp.  St, 
provides  that  "in  tbe  constractlon  of  every  In- 
strument creating  or  conveying  or  aatboriiing 
or  requiring  the  creation  or  conveyance  of  any 
real  estate,  or  interest  therein,  it  shall  be  tbe 
duty  of  the  courts  of  Justice  to  carry  into  effect 
the  true  interest  of  tbe  parties,  so  far  as  sucli 
intent  can  be  collected  from  tbe  whole  Instm- 
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meat,  and  bo  far  as  such  Intent  is  consistent 
with  the  rules  of  law."  If,  then,  the  nile  at 
common  law  Is  as  Is  contended  by  the  aj>- 
pellee,  It  Is,  at  most,  but  a  rule  of  a  construc- 
tion; and  we  are  not  boimd  to  apply  that 
rule  of  construction  to  a  real-estate  contract 
if  to  do  so  would  result  In  giving;  to  the  con- 
tract an  effect  not  within  the  contemplation  or 
Intention  of  the  parties  at  the  time  it  was  made. 
We  do  not  know  why  a  lease  for  real  es- 
tate should  not  be  construed  as  any  other 
contract,— why  we  sbotild  not  apply  to  it 
the  test  uniTeraal  among  all  civilized  peoples, 
namely,  to  look  to  the  subject-matter  of  the 
contract,  the  language  of  the  parties,  and 
ascertain.  If  we  can,  what  was  their  Inten- 
tion; on  what  proposition  did  the  minds  of 
the  contracting  parties  meet;  what  did  they 
consciously  consent  to.  If  we  apply  this 
rule  of  construction  to  the  contract  under 
consideration,  we  have  for  subject-matter  of 
the  contract  a  small  tract  of  land,  15  acres 
of  which  was  covered  with  water.  From 
this  water,  ice  could  be  harvested  in  the  win- 
ter season,  and  stored  in  buildings  then 
standing  upon  the  leased  premises.  The  les- 
see accepted  his  lease,  and  entered  upon 
these  premises,  to  use  them  solely  for  the 
purposes  of  harvesting  and  storing  ice. 
When  he  did  so,  be  stipulated  that  the  leas- 
ed premises  were  in  good  repair,  in  good 
condition,  and  be  promised  that  he  would 
keep  them  In  good  repair,  and  at  the  expira- 
tion of  his  lease  so  surrender  them.  What 
did  the  parties  to  this  contract  understand 
amd  intend  by  the  terms  "repair"  and  "keep 
in  repair"?  These  words  "repair"  and 
"keep  in  repair"  are  not  technical  words, 
nor  shoold  they  be  given  a  technical  or 
■trained  interpretation.  They  should  receive 
their  ordinary  interpretation.  To  repair,  as 
it  is  ordinarily  used,  means  to  amend,  not  to 
moke  a  new  thing,  but  to  refit,  to  make  good 
or  restore  an  existing  thing.  Bee  Todd  v.  In- 
habltants,  8  Allen,  61;  Stephens'  Sx'rs  v. 
Mllnor,  24  N.  J.  Kq.  358.  When  we  speak  of 
repairing  a  thing,  the  very  expression  pre- 
supposes something  in  existence  to  be  re- 
paired. If  a  carpenter  contracts  to  repair  a 
house,  a  mason  a  chimney,  the  ordinary  con- 
struction of  these  contracts  would  not  be  that 
these  parties  had  agreed  to  build  a  new 
house  or  a  new  chimney.  If  the  construc- 
tion of  the  lessee's  covenant  contended  for 
by  the  appellee  here  be  correct,  then,  had 
this  entire  tract  of  land  and  its  buildings 
been  swept  away  by  a  flood  of  the  Missouri 
river,  the  lessee  would  be  liable  for  their 
value  to  the  lessor.  Before  we  can  say  that 
a  lessee  assumed  the  liability  of  any  such 
a  contingency  as  that  supposed,  we  must 
find  his  assumption  of  such  a  risk  in  the 
clear  and  express  language  of  his  contract 
fn  Pollard  v.  Shaffer,  1  Dall.  210,  the  lessee 
covenanted  to  pay  rent  and  deliver  up  the 
premises  in  good  repair.  The  lessor  sued 
for  a  failure  of  the  covenant  to  keep  in  good 
repair.   The  lessee  pleaded  that  an  alien  en- 


emy—the British  army— Invaded  the  city  of 
Philadelphia,  took  possession  of  the  leased 
premises,  and  committed  the  destruction 
mode  the  subject  of  the  lessor's  action.  The 
question  was  whether  the  special  matter 
pleaded  was  a  defense.  The  supreme  court 
of  Pennsylvania  held  that  it  was.  In  that 
case,  as  in  the  case  at  bar,  it  was  insisted 
that  the  covenant  of  the  lessee  to  keep  the 
demised  premises  in  repair  bound  him  to 
restore  the  buildings  If  destoyed.  The  court 
sold:  "I  am  of  opinion  that  the  defendant  is 
excused  from  his  covenant  to  deliver  up  the 
premises  in  good  repair:  (1)  Because  a  cove- 
nant to  do  this  against  an  act  of  God  or  on 
enemy  ought  to  be  special  and  express,  and 
so  clear  that  no  other  meaning  could  be  put 
upon  it;  (2)  because  the  defendant  had  no 
consideration,  no  premium  for  this  risk,  and 
It  was  not  in  the  contemplation  of  either  par- 
ty. *  *  *  Suppose,  when  the  lease  was 
executed,  the  lessee  had  been  asked,  'Is  it 
your  meaning  that,  in  case  the  buildings 
shall  be  destroyed  by  an  act  of  God  or  pub- 
lic enemies,  you  are  to  rebuild  or  repair 
them?'  His  answer  would  liave  been  un- 
questionably, 'No;  I  never  entertained  such 
an  idea.'  Should  the  like  question  have 
been  put  to  the  lessor,  his  answer  would 
certainly  have  been,  'No;  I  did  not  expect 
anything  so  unreasonable.' "  In  Levey  v.  Dy- 
ess,  61  Miss.  601,  It  was  held  that,  in  the 
absence  of  covenants  by  the  lessee  amount- 
ing to  express  covenants  to  rebuild  struc- 
tures destroyed  by  casualty  or  by  proof  of 
negligence  by  the  lessee,  the  loss  is  on  the 
landlord.  In  Warren  v.  Wagner,  75  Ala.  188, 
the  lessee  covenanted  that,  at  the  expiration 
of  the  lease,  he  would  surrender  the  premis- 
es in  as  good  order  and  condition  as  they 
w«:e  when  he  accepted  them,  usual  wear 
and  tear  excepted;  and  it  was  held  that  this 
covenant  did  not  include  an  agreement  on 
the  part  of  the  lessee  to  rebuild  the  struc- 
tures on  the  premises  destroyed  by  fire.  To 
the  same  effect,  see  Howeth  v.  Anderson, 
25  Tex.  567.  In  that  cose  the  court  said: 
"Leases  are  construed,  like  other  written 
agreements,  so  as  to  give  effect  to  the  inten- 
tion of  the  parties."  To  the  same  effect, 
Warner  v.  Hitchins,  6  Barb.  660.  In  that 
case  the  covenant  of  the  lessee  was  to  sur- 
render possession  of  the  leased  premises  at 
the  expiration  of  the  term,  in  the  same  con- 
dition they  were  in  at  the  commencement  of 
the  lease,  natural  wear  and  tear  excepted. 
The  leased  buildings  were  destroyed  by  fire, 
and  it  was  insisted  in  behalf  of  the  lessor 
that  the  covenants  of  the  lessee  included  a 
covenant  to  rebuild.  But  the  court  said  that, 
in  order  to  hold  the  lessee  liable  for  the  value 
of  the  destroyed  buildings,  he  must  have  ex- 
pressly agreed  to  rebuild  them  or  restore 
them.  In  Wainscott  v.  Silvers,  13  Ind.  407, 
the  covenant  of  the  lessee  wUs,  at  the  ex- 
piration of  the  term,  to  surrender  the  leased 
premises  in  as  good  condition  as  when  they 
were  received.    The  court  said:    "The  law. 
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ea  between  landlord  and  tenant,  we  under- 
stand to  be  that  the  tenant  Is  not  responsi- 
ble for  buildings  accidentally  burned  down 
during  his  tenancy,  unless  be  has  expressly 
covenanted  or  agreed  to  repair.  It  Is  not 
sufficient  to  charge  him  that  he  agreed  •  •  • 
to  surrender  the  premises  at  the  end  of  his 
term.  In  the  same  repair  or  condition  they 
were  in  at  the  time  of  the  contract." 

We  reach  the  conclusion  that  an  express 
agreement  of  a  lessee  to  keep  in  good  repair 
leased  premises,  and,  at  the  expiration  of  the 
term,  surrender  their  possession  in  as  £ood 
condition  as  they  were  when  he  entered, 
natural  decay,  wear  and  tear  excepted,  is 
not,  and  does  not  Include,  a  covenant  to  re- 
build buildings  destroyed  without  his  fault. 

2.  The  lessor  In  this  case  Is  under  no  ob- 
ligation to  rebuild  the  destroyed  buildings 
during  the  term,  for  the  simple  reason  that 
he  has  not  contracted  so  to  ilo.  Turner  v. 
Townsend,  42  Neb.  370,  GO  N,  W.  587. 

8.  By  the  lease  under  consideration,  the 
premises  were  let  to  the  lessee  for  a  specified 
term,  in  consideration  of  which  he  covenant- 
ed to  pay  to  the  lessor  a  specific  sum  as  rent, 
payable  In  Installments,  on  ceitain  dates 
during  the  term.  The  lease  contained  no 
provision  binding  the  lessor  to  rebuild.  The 
lease  contained  no  provision  for  any  abate- 
ment of  the  rent  promised  for  any  reason 
whatsoever.  The  question  presented  is:  A 
substantial  part  of  the  leased  premises  hav- 
ing been  destroyed  without  the  fault  of  either 
lessor  or  lessee.  Is  the  latter  entitled  to  an 
apportionment  of  the  rent  accruing  thereaft- 
er? The  common-law  construction  of  such 
a  covenant  as  this  would  not  relieve  the  ten- 
ant from  payment  of  the  entire  rent  reserv- 
ed. The  old  English  case  of  Parailine  v. 
Jane,  Aleyn,  26,  was  a  suit  on  a  covenant  to 
pay  rent  The  lessee  defended  tlie  action 
on  the  ground  that,  during  the  Civil  Wars 
of  England,  Prince  Rupert,  an  alien  born, 
with  a  hostile  army,  bad  driven  him  out  of 
possession  of  the  premises.  But  the  court 
decided  that,  although  the  whole  army  hnil 
been  alien-born  enemies,  the  lessee  was  still 
bound  to  pay  the  entire  rent  reserved,  be- 
cause be  had  expressly  covenanted  so  to  do. 
This  construction  of  the  covenant  to  pay  rent 
has  been  very  generally  followed  In  the 
United  States.  See  the  rule  stated  and  the 
authorities  collated  in  12  Am.  &  Eng.  Enc. 
Law,  p.  741.  In  1787  the  question  was  pre- 
sented to  the  supreme  court  of  Pennsylvania, 
In  Pollard  v.  ShatTer,  1  Dall.  210.  In  that 
case  the  lessee  defended  against  an  action 
for  rent,  upon  the  ground  that  he  had  been 
deprived  of  the  use  of  the  premises  by  an 
alien  enemy,  namely,  the  British  army.  But 
the  court  followed  the  common-law  rule  an- 
nounced in  Paradlne  v.  Jane,  supra,  and  held 
the  lessee  liable  for  the  entire  rent  reserved. 
The  principle  upon  which  the  court  based 
its  decision  was  (1)  that  the  covenant  to  pay 
the  rent  was  express;  and  (2)  that  since, 
by  the  lease,  the  lessee  was  to  have  the  ad- 


vantage of  casual  profits  of  the  leased  prem- 
ises, be  should  run  the  hazard  of  casual 
losses  during  the  term.  The  question  was 
presented  to  the  supreme  court  of  Massa- 
chusetts in  1809,  In  Fowler  v.  Bott,  9  If  ass. 
62.  The  lease  In  that  case  was  for  a  mUl, 
and  it  was  destroyed  by  Are  daring  tbe  torm. 
The  court  followed  the  common-law  role, 
and  held  that  tbe  lessee  was  liable  for  tlte 
entire  rent  reserved.  In  that  case  the  court 
seems  to  have  based  Its  decision  upon  tiie 
ground  that  the  lease  amounted  to  a  bar- 
gain and  sale  of  the  leased  premises  for  tbe 
tei'm.  The  common-law  rule  of  construetloD 
quoted  above  was  also  followed  in  Fowler  w. 
Payne,  40  Miss.  42;  Harrington  v.  Watson, 
11  Or.  143,  3  Pac.  178;  Womack  v.  HcQnar- 
ry,  28  Ind.  103;  Lanpher  t.  Glenn  (Mlsn.) 
33  N.  W.  10;  and  In  many  other  cases  not 
necessary  to  cite  here.  Chancellor  Kent, 
discussing  the  question  under  conslderatkni, 
says:  "It  Is  well  settled  that,  upon  an  ck- 
press  contract  to  pay  rent,  the  loss  of  fte 
premises  by  fire  or  Inundation  or  exteraal 
violence  will  not  exempt  the  party  from  kis 
oliligntlon."  3  Kent,  Comm.  (13th  Ed.)  |  466. 
The  rule  announced  In  Paradlne  r.  Jane  bas 
been  alK>lished  by  statute  in  the  state  ef 
New  York,  and  perhaps  some  other  Btafe» 
and  the  courts  of  last  resort  in  the  states  of 
Kansas  and  South  Carolina  have  declined  to 
follow  the  rule;  but,  with  these  excepUoBS. 
we  think  it  may  be  safely  said  that  in  every 
other  state  where  the  rule  has  been  present- 
ed for  consideration  to  tbe  court  of  last  re- 
sort it  hns  been  followed.  In  1832  the  ao- 
preme  court  of  Ohio  announced  an  exception 
to  this  rule.  Wlnton  v.  Cornish,  6  Ohio.  4T7. 
In  that  case  the  leased  premises  consisted  of 
a  cellar  or  basement  in  a  building  several 
stories  high.  The  entire  building  was  de- 
stroyed by  fire,  without  the  fault  of  tbe  les- 
see; and  the  lease  contained  no  covenant 
on  the  pnrt  of  the  lessor  to  rebuild,  and  tbe 
court  held  that  the  destruction  of  the  leased 
premises  terminated  the  relation  of  landlord 
and  tenant.  This  case  was  followed,  and 
the  exception  sustained,  in  Stock'^ell  v. 
Hunter,  11  Mete.  (Mass.)  448;  Graves  v.  Ber^ 
dan,  20  N.  Y.  408;  Harrington  v.  Watson,  11 
Or.  143,  3  Pac.  173;  Alnsworth  v.  Ritt,  38 
Cal.  89;  McMillan  v.  Solomon,  42  Ala.  3.'>& 
Indeed,  the  exception  to  the  rule  seems  to 
be  about  as  well  established  In  the  United 
States  as  the  rule  Itself.  In  some  of  the 
cases  following  the  rule,  the  reasons  for  its 
existence  are  said  to  be  that  It  Is  only  eq- 
uitable that  the  lessee  should  pay  the  entire 
rent,  notwithstanding  a  destruction  of  tbe 
part  of  the  leased  premises,  since  the  lessor 
must  bear  the  loss  of  the  destroyed  property, 
and  that  the  enforcement  of  the  rule  tends 
to  diminish  the  carelessness  and  increase 
the  vigilance  of  a  lessee.  We  do  not  know 
what  reason  led  to  the  formulation  of  tbis 
rule,  but,  if  the  one  quoted  above  is  tbe  cor- 
rect one,  it  is  of  no  force  at  the  present  time, 
because  tbe  lessor  may  protect  his  interest 
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in  tbe  property  wblle  In  the  hands  of  the 
lessee  by  Insurance.  The  reason  given  for 
tbe  formnlatlon  of  the  exception  to  tbe  rule 
Is  that,  by  a  lease  of  a  room  or  basement  in 
a  balldtng,  no  Interest  In  the  soil  passes  to 
tbe  lessee,  and  that,  when  tbe  basement  or 
room  is  destroyed,  tbe  leased  estate  Is  gone, 
-and  the  relation  of  landlord  and  tenant  ter- 
minated. But  It  seems  to  us  that  another 
principle  underlies  and  controls  tbe  excep- 
tion, and  that  is  this:  that,  the  leased  room 
or  building  having  been  destroyed  without 
the  fault  of  the  lessee,  the  consideration  for 
his  promise  to  pay  the  rent  accruing  there- 
after failed.  The  common-law  rule  announ- 
ced in  Paradine  y.  Jane  Is  merely  a  rule  of 
construction  of  a  real-estate  contract. 

We  have  already  seen  to  what  extent  the 
common  law  is  ta  force  in  this  state,  and 
have  noted  tbe  command  of  the  legislature  to 
tbe  courts  of  this  state,  in  construing  real- 
estate  contracts,  to  look  to  tbe  subject-matter 
of  the  contract,  the  language  employed  by 
tbe  contracting  parties,  and  to  ascertain.  If 
possible,  and  give  effect  to,  the  intention  of 
the  contracting  parties.  A  lease  for  real 
estate  is  not  a  bargain  and  sale  for  a  given 
time  of  tbe  lessor's  interest  In  tbe  leased 
premises.  It  is  rather  a  hiring  or  letting  of 
property  for  a  certain  time,  and  for  a  named 
consideration;  and,  when  a  lessee  covenants 
to  pay  rent  for  a  term,  tbe  consideration  for 
that  covenant  is  his  right  to  tbe  use  and 
occupancy  of  tbe  thing  leased.  In  the  cov- 
enant of  a  lessee  to  pay  at  stated  times  cer- 
tain sums  of  money  for  the  rent— that  Is, 
for  the  privilege  or  the  right  to  use  and  oc- 
eapy  the  leased  premises— is  involved  the 
condition  that  such  leased  propei-ty  shall  be 
In  existence,  and  be  capable  of  being  used 
and  enjoyed  by  the  lessee.  The  promise  to 
pay  a  stated  sum  of  money  as  rent  for  leased 
premises  for  a  certain  term  Is  based  upon 
the  presumption  that  tbe  leased  premises 
shall  exist  for  tbe  term.  In  tbe  case  at  bar 
If  tbe  lessee  bad  been  evicted  from  part  of  the 
demised  premises  by  the  holder  of  a  title 
paramount  to  that  of  tbe  lessor's,  tbe  lessee 
would  be  entitled  to  an  apportionment  of  the 
rent.  Tayl.  LandL  &  Ten.  i  387,  and  cases 
there  cited. 

Under  the  exception  established  to  the  rule, 
bad  the  entire  leased  premises  been  washed 
away  by  a  flood,  the  relation  of  landlord  and 
tenant  existing  between  the  parties  to  this 
suit  would  have  from  that  moment  ceased. 
This  relation  would  not  have  been  terminat- 
ed by  the  act  of  tbe  parties,  but  by  operation 
of  law;  and  the  lessee  would  have  been 
relieved  from  the  payment  of  rent  accruing 
thereafter,  upon  tbe  principle  that  tbe  con- 
sideration for  his  promise  to  pay  such  rent 
had  failed.  If  we  look  to  tbe  subject-matter 
of  tbe  lease  under  consideration,  and  the 
language  employed  by  tbe  parties  In  making 
the  contract,  we  cannot  say  tbat  either  of 
these  parties,  at  tbe  time  they  made  this 
lease,  had  In  contemplation  the  fact  that  the 


leased  premises,  or  any  part  thereof,  might  be 
destroyed  by  a  hurricane.  They  did  not  con- 
tract with  reference  to  such  a  casualty.  To 
use  tbe  language  of  McKean,  C.  J.,  in  Pollard 
V.  Shaffer,  supra,  bad  the  lessor  been  asked 
at  the  time  this  lease  was  made,  "Is  it  your 
intention  to  hold  the  lessee  liable  for  the  en- 
tire rent  reserved  in  case  tbe  leased  bullillngs 
shall  be  destroyed  by  cyclone?"  he  doubtless 
would  have  answered  that  he  bad  never  con- 
sidered that  contingency.  If  tbe  question 
had  been  asked  the  lessee  whether  It  was 
his  Intention  to  pay  the  entire  $C,000  rent 
even  if  one-half  of  the  leased  property  should 
be  destroyed  before  tbe  expiration  of  the 
term.  It  Is  very  probable  that  he  would  have 
said  that  he  had  no  such  an  Intention.  Yet, 
In  construing  this  contract,  we  must.  If  possi- 
ble, give  effect  to  the  mtentlon  of  tbe  parties, 
notwithstanding  the  common-law  rule  of  con- 
struction. To  us  it  seems  that  the  lessor.  In 
effect,  said  to  tbe  lessee:  "I  own  this  tract 
of  land,  and  these  ice  bouses.  They  are  In 
good  repair.  They  are  fit  for  the  purposes 
of  harvesting  and  storing  Ice.  I  will  hire 
them  to  you  for  five  years  if  you  will  pay 
me  twelve  hundred  dollars  per  year,  and  keep 
tbe  premises  In  good  repair."  To  this  the  les- 
see assented.  This  was  an  offer  and  a  prom- 
ise upon  the  part  of  the  lessor  to  furnish  for 
the  entire  time  the  hired  property.  It  was  a 
promise  and  a  covenant  upon  tbe  part  of  the 
lessee  to  pay  the  monthly  installments  of 
rent  for  the  right  to  use  and  occupy  the  hired 
property,  If  It  existed.  But  It  was  not  a 
proposition  on  tbe  part  of  the  lessor  to  quit- 
claim bis  right  to  the  use  and  occupancy  of 
the  leased  premises  to  the  lessee  for  five 
years,  in  consideration  of  $6,000  paid  or  to 
be  paid  by  the  latter. 

This  rule'  of  construction  of  tbe  common 
law  is  a  harsh  and  a  technical  one.  We  do 
not  certainly  know  the  conditions  that  existed 
when  It  was  formulated,  nor  do  we  know  la 
what  reasons  It  bad  its  origin;  but  we  do 
know  tbat  since  the  decision  of  Paradine  v. 
Jane  tbe  conditions  of  tbe  race  have  changed; 
its  conscience  and  Intellect  have  been  quick- 
ened; and  this  rule,  however  meritorious  it 
may  have  been  at  the  time  and  place  of 
its  origin,  is  opposed  to  tbe  genius  and  spirit 
of  the  present  age,  and  in  conflict  with  its 
Judgment  and  conscience.  In  one  or  two  in- 
stances. In  states  where  Its  effect  has  not 
been  even  limited  by  statute,  its  applicability 
to  real-estate  contracts  In  this  country  has 
been  questioned.  Such  was  the  case  of  Bip- 
ley  V.  Wightman,  4  McCord,  447,  where  It 
was  held  that  the  fact  that  a  house  had  been 
rendered  untenantable  by  a  hurricane  afford- 
ed the  lessee  a  defense  to  the  action  for  the 
rent  In  Whitaker  v.  Hawley,  25  Kan.  674» 
the  buildings  upon  tbe  leased  premises  were 
wholly  destroyed  by  fire,  without  the  fault  ot 
tbe  lessee,  and  the  court  held  that,  because 
of  tbe  accidental  destruction  by  flre  of  the 
buildings  upon  tbe  leased  premises,  the  les- 
see   was    entitled    to    an    apportionment    ot 
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the  rent  In  tbat  case.  Brewer,  3.,  speaking 
for  the  court,  said:  "And  right  here  It  may 
be  remarked  tbat  a  lease  is.  In  one  sense,  a 
running,  rather  than  a  completed,  contract 
It  is  an  agreement  for  a  continuous  Inter- 
change of  values  between  landlord  and  ten- 
ant rather  than  a  purchase  single  and  com- 
pleted of  a  term  or  estate  In  lands."  We  are 
aware  that  this  case  stands  practically  alone, 
and  In  a  footnote  to  McMillan  t.  Solomon, 
91  Am.  Dec.  654,  Us  Isolation  Is  pointed  out 
with  a  remark  by  the  editor  that  It  Is  support- 
ed by  "much  charity  and  some  logic."  We 
approve  of  the  opinion,  because  we  think  It  Is 
^ood  law,  as  well  as  good  sense.  We  approve 
of  It  also  because  It  Is  a  magnificent  protest 
against  slavish  devotion  to  antiquated  rules; 
and  we  approve  of  it  because  it  breathes  the 
spirit  of  humanity  and  equity,  and  is  based 
on  a  thought  of  the  nineteenth  century. 

We  reach  the  conclusion  that  the  common- 
law  rule  of  construction  under  consideration 
Is  not  In  force  In  this  state,  and  formulate 
the  rule  as  follows:  Where  a  substantial 
portion  of  leased  premises  Is  destroyed  with- 
out the  fault  of  the  lessee,  he  Is  entitled  to 
an  apportionment  of  the  rent  covenanted  to 
be  paid  and  accruing  thereafter,  In  the  ab- 
sence of  an  express  assumption  by  bim  of  the 
risk  of  such  destruction.  The  decree  appeal- 
ed from  is  reversed,  and  the  cause  remanded, 
with  Instructions  to  the  district  court  to  en- 
ter a  decree  in  accordance  with  this  opinion. 
Reversed  and  remanded. 

IRVINE,  C.  (dissenting).  The  case  resolves 
itself  into  three  general  questions:  First.  Is 
the  defendant  obligated  to  rebuild  the  loe 
bouses?  Second.  If  not,  is  the  plaintiff  so 
obligated?  And,  third,  If  neither  party  is  ob- 
ligated to  rebuild,  by  what  rule  is  the  right 
to  rent  to  be  determined? 

On  the  first  question  we  need  do  no  more 
than  express  our  entire  approval  of  the  rea- 
soning and  conclusions  contained  In  the  opin- 
ion of  CJommtssIoner  RAOAN.  We  think  a 
general  covenant  to  repair  cannot  be  reason- 
ably construed  as  a  covenant  to  restore  build- 
ings after  their  total  destruction  by  the  act 
of  God,  and  tbat  those  cases  which  give  that 
effect  to  such  a  covenant  are  sustained  nei- 
ther by  reason  nor  well-founded  authority,  as 
demonstrated  in  the  opinion  of  Commissioner 
RAGAN.  The  cases  supporting  that  view 
have  been  based  on  a  misconception  of  the 
common  law. 

We  think,  also,  that  In  the  absence  of  a 
covenant  for  that  purpose,  the  lessor  is  not 
obligated  to  rebuild. 

On  the  third  question,  our  conclusion  Is 
that,  under  the  facts  stipulated,  the  lessee,  if 
it  remain  in  possession.  Is  bound  to  pay  the 
rent  reserved  without  apportionment  for 
the  whole  term.  We  concede  that  there  Is 
much  natural  justice  in  the  doctrine  that 
on  the  destruction,  without  fault  of  the  pat^ 
ties,  of  a  substantial  portion  of  the  leased 
premises,  the  rent  should  be  abated  In  pro- 


portion to  the  loss  so  sustalnea  The  opin- 
ion of  Commissioner  RAGAN  In  support  of 
that  view  is  as  able  an  exposition  as  could 
well  be  made,  but  we  think  he  falls  to 
show  a  sound  legal  basis  for  his  conclusion. 
It  is  admitted  that  with  the  exception  of 
Whitaker  v.  Hawley,  25  Kan.  (574,  all  the 
adjudicated  cases  are  contrary  to  that  view. 
We  need  not  therefore,  review  the  anthorl- 
ties.  Whitaker  v.  Hawley,  does  substan- 
tially 8upx>ort  the  opinion  expressed  by 
Omrolssloner  RAGAN.  Still,  that  case  Is 
to  a  certain  extent  distinguishable  from  the 
one  at  bar.  The  lease  there  Involved  was 
of  real  estate  and  personal  property.  It 
was  accepted  as  the  established  rule  that 
the  destruction  by  accident  of  personal 
property  terminates  the  lease,  and  the  court 
held  that  the  mere  fact  that  rent  had  been 
reserved  in  gross  for  both  classes  of  prop- 
erty would  not  prevent  the  operation  of  this 
rule.  This,  we  think,  was  the  considera- 
tion really  governing  the  case.  The  argu- 
ment goes  rather  to  justify  a  surrender  of 
the  lease  than  an  apportionment  of  the  rent 
leaving  the  lease  otherwise  in  force.  We 
think  It  will  be  conceded  that  a  doctrine 
established  by  a  long  line  of  authorities,  un- 
broken except  partially  by  a  single  case, 
should  not  be  abandoned  without  substan- 
tial and  controlling  reasons.  The  reasons 
for  its  abandonment,  as  stated  in  Ck)mmls- 
sioner  RAGAN'S  opinion,  we  take  It  are 
these:  That  a  lease  does  not  operate  as  a 
bargain  and  sale,  but  merely  as  a  hiring  of 
the  use  of  the  premises;  that  under  section 
53,  c.  73,  Comp.  St,  the  lease  Is  to  be  con- 
strued according  to  the  Intent  without  re- 
gard to  technical  rules  of  law;  tbat  the  rea- 
sons given  for  the  prevailing  rule  have  fail- 
ed, because  the  landlord  may  now  Insure 
his  Interest;  that  the  rule  Is  unjust,  and 
contrary  to  the  enlightened  spirit  of  the 
nineteenth  century.  In  the  first  place,  we 
cannot  agree  that  the  effect  of  the  lease  Is 
merely  to  pass  to  the  lessee  the  use  of  the 
premises  without  creating  an  estate.  From 
time  immemorial  it  has  been  considered 
that  a  lease  passes  the  estate  for  the  term, 
leaving  in  the  lessor  the  reversion  and  rent 
Issuing  out  of  the  demised  term.  We  do 
not  think  that  the  statute  referred  to  chan- 
ges this  rule.  It  doubtless,  makes  it  com- 
petent for  the  parties,  by  appropriate  lan- 
guage, to  contract  differently,  but  the  stat- 
ute is  in  this  respect  merely  declaratory  of 
the  common  law.  As  said  by  Lord  Assh- 
urst  in  Doe  v.  Burt  1  Term  R.  701:  '"The 
construction  of  all  deeds  must  be  made  with 
reference  to  their  subject-matter;  and  It 
may  be  necessary  to  put  a  different  con- 
struction on  leases  made  In  populous  cities 
from  that  on  those  made  In  the  country." 
To  give  the  statute  as  broad  a  construction 
as  claimed  would  abrogate  the  rule  in  Shel- 
ley's Case  and  many  other  settled  princi- 
ples of  real-estate  law.  It  would  make  ev- 
ery  mortgage  a  conveyance  of   the   legal 
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title,  subject  to  strict  foreclosure,  and 
-would  render  all  bonds  and  penalties  en- 
forceable according  to  their  terms.  It  Is 
hardly  too  much  to  say  that  It  would  de- 
stroy nearly  all  general  principles  of  con- 
tract law,  and  leave  in  force  only  those 
rules  wbereby  the  Intention  of  the  parties 
Is  to  be  determined.  As  to  the  arguioent 
that  the  landlord  may  insure,  and  that, 
therefore,  there  exists  no  longer  the  reason 
Klven  for  the  prevailing  rule,  that  It  la  but 
fair  that  the  lessee  should  bear  part  of  the 
loss,  the  answer  Is  double.  In  the  first 
place,  the  reason  given  can  hardly  be  ac- 
cepted as  the  true  reason  for  the  prevailing 
rule;  and.  In  the  second  place,  while  the 
landlord  may  Insure,  hts  Insurance  extends 
only  to  his  reversionary  interest,  while  the 
tenant  has  also  an  Insurable  Interest,  and 
may  protect  himself  against  such  a  loss  by 
Insuring  his  term.  Finally,  it  is  not  for  the 
court  to  abrogate  or  to  reform  contracts  be- 
cause of  apparent  Inequity  or  injustice  in 
their  provisions.  If  the  nineteenth  century 
lias  advanced  In  civilization  so  far  as  to  re- 
quire the  disregard  of  established  legal  prin- 
ciples, merely  because  they  are  antiquated, 
this  modem  enlightenment  must  certainly 
bave  extended  so  far  as  to  Justify  a  presump- 
tion that  the  parties  to  a  contract  have  sutB- 
clent  Intelligence  to  anticipate  probable  dis- 
asters, and  provide  therefor  if  they  so  desire. 
We  think  the  reasons  alleged  are  entirely  in- 
sufficient to  Justify  an  Innovation  on  estab- 
lished legal  principles.  As  we  said  before, 
rules  settled  by  a  long  and  uniform  course  of 
Judicial  decision  should  not  be  lightly  disre- 
garded. This  lease  Is  couched  in  technical 
language,  which  has  uniformly  been  consid- 
ered as  creating  an  estate  in  the  lessee  for 
the  term  demised;  and,  when  the  parties 
have  resorted  to  such  technical  language,  it 
l8  to  be  presumed  that  It  was  Intended  in  its 
technical  sense. 

It  Is  not  the  business  of  the  courts  to  make 
new  contracts  for  the  parties,  and  we  cannot 
see  how  we  can  enter  here  a  Judgment  or  de- 
cree continuing  the  lease  at  a  rent  different 
flrom  that  therein  reserved,  without,  in  ef- 
fect, making  for  the  parties  a  new  contract, 
different  from  that  which  they  made  for 
themselves.  The  lessee  might  have  pro- 
tected itself  by  a  suitable  provision  against 
such  catastrophe.  If  insurance  has  any- 
thing to  do  with  the  case,  It  might  have  pro- 
tected Itself  by  Insuring  Its  term.  There  is 
technically  no  difference  between  the  pres- 
ent case  and  the  case  of  an  outstanding  es- 
tate for  life,  with  a  remainder  or  reversion 
over.  In  such  case  the  destruction  of  im- 
provements Is  a  loss  to  be  borne  both  by  the 
particular  tenant  and  the  remalndcr-man. 
The  lessor  cannot  protect  himself,  and  se- 
cure his  rent  by  rebuilding,  because,  In  the 
absence  of  a  covenant,  he  could  not  re-enter 
for  that  purpose  without  eviction.  So  that, 
to  hold  that  there  should  be  an  apportion- 
ment where  the  tenant  is  unwilling  to  per- 


mit a  rebuilding,  would  arbitrarily  deny  to 
the  landlord  any  right  to  his  whole  rent. 
We  think  the  law  is  exactly  stated  in  a  very 
exhaustive  opinion  by  WiUard,  J.,  In  Coogan 
V.  Parker,  '^  8.  0.  256,  to  the  effect  that, 
where  there  is  a  substantial  destruction  of 
the  subject-matter  of  the  lease  by  act  of  Ood 
or  the  public  enemy,  the  tenant  may  elect  to 
rescind,  and,  on  surrendering,  shall  be  dis- 
charged from  the  payment  of  the  rent;  but 
unless  he  elect  to  rescind  by  surrender,  or 
offer  to  surrender,  he  must  pay  the  rent  ac- 
cording to  his  covenant,  and  that.  In  deter- 
mining what  amounts  to  a  substantial  de- 
struction of  the  subject-matter,  the  nature 
of  the  premises  and  the  use  which  the  par- 
ties IntendeJ  should  be  made  thereof  are  to 
be  considered.  This  doctrine  reconciles  cases 
supporting  the  general  rule  announced  with 
those  holding  that  where  a  room  In  a  build- 
ing is  let,  and  the  building  is  destroyed,  the 
rent  is  extinguished,  because  In  such  a  case- 
there  has  been  a  complete  eviction  or  sur- 
render. Where,  however,  there  has  been 
only  a  partial  destruction,  and  the  lessee  sees 
fit  to  contlnae  the  lease,  and  remain  In  pos- 
session, he  must  so  do  according  to  its  terms, 
and  pay  the  rent  reserved. 

POST,  O.  J.,  and  RYAN,  O.,  concur  In  the 
foregoing  dissenting  opinion. 


WRIGHT  et  al.  v.  MILWAUKEE  BLBO- 

TRIC  RAILWAY  &  LIGHT  CO. 

(Supreme  Court  of  Wisconsin.     Jan.  12,  1897.) 

Btkbbt  Railroads— Frakchirr—Extimol'ishhbst 
bt  nonl-ser. 

1.  A  street-railroad  franchise  to  construct 
and  maintain  tracks  in  the  streets  of  a  city  is 
transferable  by  sale  (Laws  18S3,  c.  221,  as 
amended  by  Laws  1801,  c.  127),  or  under  the 
power  Riven  a  porporntion  to  mortgage  its  fran- 
chlsea  by  Rev.  St  1878,  {  1748,  snbd.  7. 

2.  An  ordinance  granting  a  corporation  the 
right  to  lay  tracks  and  operate  a  street  rail- 
road in  certain  streets  in  n  city,  when  accepted 
and  acted  on,  not  only  constitutes  a  contract 
between  the  city  and  the  railroad  corporation, 
but  operates  also  as  the  grant  of  a  franchise  by 
the  state,  acting  through  the  city  council  by  vir- 
tue of  its  statutory  authority,  for  the  failure  to 
exercise  which  the  state  may,  by  proper  pro- 
ceedings, forfeit  the  corporate  charter  of  th* 
grantee,  but  which  cannot  be  surrendered  by 
such  grantee  without  the  consent  of  the  state, 
given  either  expressly  or  presumptively. 

3.  A  certain  portion  of  the  track  of  a  street 
railroad  was  not  used  for  a  period  of  four  years  ' 
and  eight  months,  during  which  time  the  fran- 
chise was  owned  by  successive  corporations, 
which  were  in  financial  difficulties.  An  ordi- 
nance was  introduced  in  the  city  council  repeal- 
ing the  franchise  covering  such  portion  of  the 
road,  but,  on  representations  of  the  company, 
was  not  passed.    The  street  was  also  paved  dur 

ing  the  time,  and  the  track  was  taken  up  by 
the  city,  with  the  knowledge  and  consent  of  the 
railroad  company,  and  not  replaced,  but  the 
poles  and  wires  placed  for  use  in  operating  the 
road  by  electricity  were  left.  The  track  re- 
moved, however,  was  constructed  for  a  horse 
railway,  and  had  proved  insuHicient  for  use  by 
electric  cars.  Held,  that  the  nonuscr  for  such 
time,  not  being  accompanied  by  any  act  clearly 


792 


69  NORXHWBSTEBN  REPORTER. 


(Wl«. 


indimtlTiK  an  IntenHon  to  abandon  the  righi^ 
and  there  havinf;  been  no  consent  on  the  part  of 
the  public  to  8\ich  abandonment,  did  not  oper- 
ate to  extinguish  the  franchise,  and  that  an  in- 
junction would  not  lie  to  restrain  the  company 
owning  it  from  constructing  new  trades. 

Appeal  from  superior  court,  Mllwatikee  coun- 
ty; K.  N.  Austin,  Judge. 

Action  by  Samuel  Wright  and  others,  aa 
property  owners,  against  the  Milwaukee  Elec- 
tric Railway  &  Light  Company,  to  enjoin  the 
laying  of  street-railroad  traclis  In  a  street. 
From  an  order  granting  an  Injunction  pendente 
Ute,  defendant  appeals.    Reversed. 

This  Is  an  action  In  equity  brought  by  three 
property  owners,  owning  lots  abutting  upon 
Twenty  -  Seventh  street,  otherwise  called 
"Washington  Avenue,"  In  the  city  of  Milwau- 
kee, to  obtain  a  permanent  Injunction  against 
the  Milwaukee  Electric  Railway  &  Light  (Tom- 
pony,  enjoining  It  from  laying  street-railway 
trades  through  said  street  In  front  of  the  plain- 
tiffs' property.  A  temporary  Injunctlonal  or- 
der was  made  pendente  lite,  and  the  defendant 
appealed.  The  facts  appearing  upon  the  com- 
Idalnt  and  the  affidavits  filed  upon  both  sides 
on  the  hearing  of  the  motion  for  an  Injimction 
were  not  materially  la  dispute,  and  are  sub- 
stantially as  follows:  On  the  Ist  of  June,  1874, 
an  ordinance  was  passed  by  the  common  coun- 
cil of  the  city  of  Milwaukee  granting  John  H. 
Tesch  and  others  and  their  successors  and  as- 
signs the  right  to  lay  street-railway  tracks  upon 
certain  streets  In  the  city  of  Milwaukee,  nam- 
ed in  the  ordinance,  and  to  maintain  and  oper- 
ate a  horse  railway  thereon  tmtll  the  1st  day  of 
July,  1924.  The  street  In  question  in  this  suit 
was  not  included  within  tiie  ordinance.  The 
ordinance  provided  that  the  gprantees  and  their 
assigns  should  complete  and  operate  two  miles 
of  railway  within  two  yeaia  from  the  1st  day 
of  July,  1874,  and  the  entire  balance  of  the 
lines  within  10  years  from  that  date,  "and,  up- 
on the  failure  to  complete  and  operate  the  said 
railway  as  above  provided,  then  all  rights  here- 
by granted  and  vested  shall  cease  and  deter- 
mine." The  ordinance  contained  further  condi- 
tions and  requirements  as  to  the  cars  and 
tracks,  and  the  use  thereof,  and  the  rate  of  the 
fare,  but  did  not  contain  any  further  provisions 
as  to  forfeiture  of  the  rights  granted,  by  non- 
oser.  Under  this  ordinance,  a  street  railway 
was  constructed  upon  all  the  streets  named  In 
the  same,  and  within  the  time  required  by  the 
conditions  of  the  ordinance.  In  August,  1880, 
said  milway  had  passed  Into  the  hands  of  the 
West  Side  Street-Railway  Company,  by  pur- 
chase and  asslgimient;  one  of  Its  lines  nmning 
from  the  central  portion  of  the  city  west  on 
<xrand  avenue  and  Wells  street,  and  crossing 
Twenty-Seventh  street  nenr  the  west  dty  lim- 
its. At  the  time,  It  was  proposed  to  hold  the 
State  Fair  upon  certain  grounds  In  the  city  of 
Milwaukee,  and  about  four  blocks  north  of 
Wells  street;  and  It  was  made  a  condition  up- 
on which  the  holding  of  the  fair  In  Milwaukee 
depended  that  a  street-railway  line  should  be 
completed  by  the  West  Side  Railway  Company 


to  the  proposed  fair  gronnda  It  appears  fur- 
ther that  the  railway  company  consented  to  con- 
struct said  line  from  Wells  street  north,  on 
Twenty-Seventh  street,  for  a  distance  of  four 
blocks,  provided  the  city  would  grant  them  a 
franchise  therefor.  Thereupon  an  ordinance 
was  passed  by  the  dty  cotmcU  August  2,  18S6, 
granting  to  the  railway  company.  Its  suocessocs 
and  assigns,  the  right  to  lay  such  railway  track 
along  said  Washington  avenue,  at  Twenty-Sev- 
enth street,  commencing  at  Wells  street,  and 
running  thence  northerly  four  blocks  to  Chest- 
nut street;  such  ordinance  being  granted  nnder 
and  subject  to  the  same  conditions  aa  were 
provided  In  the  previous  ordinance  herein  nam- 
ed. In  accordance  with  this  ordinance,  in  Sep- 
tember, 1880,  a  double  horse-railway  track  was 
laid  In  said  street,  and  the  same  was  c^)erated 
in  September,  1886,  durhig  the  holding  of  the 
State  Fair.  From  this  time,  until  and  includ- 
ing the  fall  of  1891,  the  railway  was  operated 
ur«n  said  street  during  the  holding  of  the  State 
Fair  In  each  year,  and  at  other  irregular  Inter- 
vals, when  drcuses  were  held  upon  the  fair 
grounds,  but  in  the  intervals  the  road  along 
these  four  blocks  was  not  operated.  In  the 
year  1889  an  ordinance  was  passed  by  the  dty 
council  authorizing  the  nse  of  electridty  aa  a 
motive  power  tptm  the  street  railways  operat- 
ing in  Milwaukee,  and  In  1890  the  lines  of  the 
railway  company,  including  the  line  open  the 
four  blocks  in  question,  were  equipped  w^lth 
trolley  poles  and  wires,  and  thereafter  operated 
by  electricity.  In  September,  1891,  the  lines 
and  franchises  of  the  West  Side  Street-Rallway 
Company  had  come  by  purchase  and  assign- 
ment Into  the  owner^ip  of  the  West  Side 
Street-Ralhxiad  Company,  and  a  contract  was 
made  In  that  month  for  the  sale  of  all  the 
stock  of  the  said  last-named  company  to  the 
North  American  Company,  in  the  hit^^st  of  a 
new  corporation,  called  the  "Milwaukee  Street 
Railway  Company";  the  contract  being  made 
to  the  North  American  Company  pending  pay- 
ment of  the  purchase  price.  It  was  apparently 
exiwcted  at  the  time  of  the  making  of  this  con- 
tract that  the  possession  of  the  North  American 
Company  was  to  be  temporary  only,  but,  by 
reason  of  financial  dlfilcultles,  no  conveyance 
was  made  to  the  Milwaukee  Street-Rallway 
Company  until  January,  1894.  In  the  mean- 
time it  was  ascertained  that  the  ordinary  horse- 
railway  track  was  too  lightly  constructed  for 
the  purposes  of  an  electric  railroad,  and  that, 
before  any  continuous  operation  by  electridty, 
new  and  heavier  rails  must  be  laid.  In  the 
simimer  of  1892  the  city  of  Milwaukee  caused 
to  be  paved  with  cedar  blocks  the  two  blocks  Ui 
question,  at  the  expense  of  the  adjoining  prop- 
erty owners,  and  the  rails  of  the  street-railway 
company  were  taken  up;  but  the  electric  poles 
and  wires,  except  the  trolley  wire,  were  left  In 
place.  These  two  blocks  remained  in  this  con- 
dition untU  May  24,  1896,  and  they  are  the 
two  blocks  In  question  in  tills  actlnn.  The  re- 
maining two  blocks  covered  by  the  franchise 
were  not  paved,  and  they  have  been  operated 
continuously   at   all    times.      The    Milwaukee 
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Stzeet-RaUway  Company  acquired,  b;  convey- 
ance, all  of  tbe  street-railway  property  in  Mll- 
'wankee,  Including  this  franchise,  In  January, 
18M;  and  mortgaged  Its  property  and  fran- 
titiaeB  at  the  same  time  to  the  Central  Trust 
Company  of  New  York.  Foreclosure  of  this 
mortgage  was  commenced  May  24,  1895.  In 
the  fall  of  1896  the  remaining  two  blocks  of 
Twenty-Seventh  street  covered  by  the  franchise 
"were  paved  with  cedar  blocks,  and  at  the  same 
time  the  railway  thereon  was  reconstructed 
with  an  appropriate  electric  roadbed  and  rails. 
December  2d  of  tbe  same  year,  an  ordinance 
-was  Introduced  in  the  common  council  repeal- 
ing certain  street-railway  franchises,  and  In- 
cluding the  franchise  for  tbe  two  blocks  In 
question  here,  and  the  same  was  referred  to  tbe 
milway  committee.  In  January,  1896,  a  sale 
was  made  under  a  final  decree  in  foreclosure, 
which  had  been  previously  entered,  by  which 
all  the  street-railway  properties  of  the  Milwau- 
kee Street-Rallway  Company  were  sold  and 
conveyed  to  the  Milwaukee  Electric  Railway  & 
LJght  Company,  the  defendant  In  this  action. 
In  the  winter  of  1896  the  president  of  the  new 
company  appeared  before  the  railway  commit- 
tee of  the  common  council,  and  objected  to  the 
forfeiture  of  the  franchise  upon  the  two  blocks 
tn  question,  on  the  ground  that  the  company  In- 
tended to  reconstract  and  operate  the  same  In 
the  following  spring.  Thereupon  the  clause  of 
tbe  ordinance  forfeiting  the  franchise  for  the 
two  blocks  in  question  was  stricken  out,  and 
tbe  ordinance  was  then  passed.  Soon  after 
midnight,  on  the  24th  day  of  May,  1896,  being 
Sunday,  the  defendant  commenced  to  recon- 
atmct  Its  tradt  on  Twenty-Seventh  street,  be- 
tween Wells  and  State  streets,  with  a  force  of 
about  200  men;  and  at  about  noon  of  tbe  same 
day,  after  the  work  had  progressed  to  a  consid- 
erable extent,  and  the  street  had  been  largely 
torn  np^  and  part  of  the  tracks  laid,  this  action 
-was  commenced  for  a  permanent  Injunction,  on 
tbe  ground  that  tbe  franchise  had  been  forfeit- 
ed and  abandoned;  and  a  temporary  restrain- 
ing order  was  granted  until  the  hearing  of  tbe 
motion  for  the  injunctional  order  pendente  lite. 
Dixm  tbe  hearing  of  said  motion,  the  order  In 
question,  from  which  this  appeal  Is  taken,  was 
graniei. 

Miner,  Noyes,  Miller  &  Wahl,  for  appellant 
Turner,  Bloodgood  &  Kemper,  for  respondents. 

WIKSLOW,  J.  (after  stating  tbe  facts). 
Tbe  question  presented  is  whether  the  right 
and  duty  to  operate  a  street  railway  over 
tbe  two  blocks  in  front  of  tbe  plalntlflfs'  lots 
had  been  extinguished  at  tbe  time  of  the 
commencement  of  this  action.  Tbe  power  to 
grant  the  right  in  question  was  conferred  up- 
on the  city  by  the  provisions  of  section  1862 
of  tbe  Revised  Statutes  of  1878,  as  amended 
by  chapter  219  of  the  Laws  of  1881.  At 
common  law  such  a  franchise  or  right  was 
undoubtedly  inalienable.  State  v.  Anderson, 
90  Wis.  550,  63  N.  W.  746.  A  sale  and  trans- 
fer thereof  may,  however,  be  authorized  by 


statute.  Chapman  Valve  Manurg  Co.  v. 
Oconto  Water  Co.,  89  Wis.  264,  60  N.  W. 
1004.  Such  authority  has  been  granted  by 
the  statutes  of  this  state.  Laws  1883,  c. 
221,  as  amended  by  Laws  1891,  c.  127.  Tbe 
statute  also  authorizes  a  corporation  to  mort- 
gages Its  franchises.  Rev.  St.  1878,  {  1748, 
subd.  7.  So,  it  would  seem  that  there  can  be 
no  question  but  that  the  various  convey- 
ances and  assignments  by  which  tbe  fran- 
chise in  question  has  finally  come  into  the 
ownership  of  the  present  defendant  are  valid 
^nd  operative.  Such  being  tbe  case.  It  will 
be  necessary  to  consider  the  legal  nature  of 
the  right  to  lay  tracks  and  operate  a  street 
railroad  in  a  public  street  Such  a  right  nec- 
essarily Includes  an  easement  to  use  tbe 
street  for  the  time,  In  the  manner  and  under 
the  conditions  specified  In  tbe  ordinance. 
Tbe  ordinance,  when  accepted  an'd  acted  up- 
on by  the  grantee,  becomes  also  a  contract 
between  tbe  public,  actlrig  through  the  city 
council,  on  the  one  band,  and  the  railway 
company,  on  tbe  other;  the  consideration  for 
tbe  partial  surrender  of  tbe  street  being  tbe 
advantages  to  tbe  public  arising  from  Inex- 
pensive and  rapid  transit  and  tbe  assump- 
tion by  the  company  of  the  duty  of  continu- 
ing to  furnish  such  transit  during  the  life  of 
the  ordinance.  But  tbe  right  under  consid- 
eration Is  something  more  than  easement 
and  more  than  a  mere  contract  right  It  is 
also  a  franchise  granted  by  the  state,  acting 
through  tbe  common  council  of  the  city,  to 
the  railroad  company.  It  becomes,  when 
owned  by  a  corporation,  one  of  Its  corporate 
franchises,  for  failure  to  exercise  which  an 
action  may  be  brought  by  the  attorney  gen- 
eral, in  tbe  name  of  the  state,  to  vacate  its 
charter,  under  section  3241,  Rev.  St  1878. 
This  was  so  held  In  tbe  case  of  State  v.  Madi- 
son St  Ry.  Co..  72  Wis.  612,  40  N.  W.  487, 
and  has  been  affirmed  In  principle  In  numer- 
ous later  decisions.  City  of  Ashland  t. 
Wheeler,  88  Wis.  607,  60  N.  W.  818;  State  t. 
Anderson,  90  Wis.  550,  63  N.  W.  746;  State 
V.  Janesvllle  Water  Co.,  92  Wis.  496,  06  N. 
W.  612. 

By  tbe  acceptance  of  tbe  terms  of  the  ordi- 
nance, tbe  railroad  company  assumed  a  pub- 
lic trpat.  It  undertook  to  serve  the  public, 
by  affording  it  rapid  transit;  and  it  became 
Its  duty  to  continue  that  service,  not  simply 
because  It  had  contracted  so  to  do,  but  be- 
cause It  bad  become  charged  with  such  duty 
by  legislative  grant  It  could  not  lay  down 
the  burden  when  it  chose,  nor  emancipate 
itself  by  merely  ceasing  to  operate  Its  cars. 
In  case  of  an  attempt  on  its  part  to  so  shirk 
Its  duty  as  to  a  part  of  its  road.  It  could, 
doubtless,  be  compelled,  in  proper  proceed- 
ing, to  resume  Its  operation,  and  carry  out  • 
tbe  public  duty  which  It  voluntarily  as- 
sumed. Attorney  General  v.  West  Wiscon- 
sin Ry.  Co.,  36  Wis.  466-497.  Certainly,  in 
such  case  action  could  be  brought  under  sec- 
tion 3241,  Rev.  St,  by  the  state,  to  forfeit  its 
franchises  and  vacate  Its  charter,  for  failure 
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to  ezerdw  Its  pnUlc  powers  and  perform  Its 
datles. 

Coming  now  to  the  question  whether  the 
franchise  has  been  extinguished  In  the  case 
before  us,  It  Is  qnlte  apparent  that  there  are 
only  four  ways  In  which  It  can  be  claimed 
that  such  extinguishment  could  take  place, 
Tlz.:  (1)  By  operation  of  some  self-execut- 
ing forfeiture  clause  in  the  grant;  (2)  by  sur- 
render of  the  franchise,  and  acceptance  of 
such  surrender  on  the  part  of  the  state;  (3) 
by  the  decree  of  a  court  of  competent  juris- 
diction, on  an  action  brought  for  the  purpose; 
(4)  by  abandonment  or  nonuser  for  so  long  a 
period  that  a  surrender  and  acceptance  will 
be  presumed.  There  are  no  facts  in  the  case 
upon  which  it  can  be  claimed  that  the  fran- 
chise has  been  extinguished  In  either  of  the 
first  three  ways  above  mentioned.  There 
was  no  self-acting  forfeiture  clause  in  the 
ordinance  which  granted  the  franchise. 
There  has  been  no  surrender  thereof,  and  ac- 
ceptance of  such  surrender  by  the  state,  and 
no  action  has  been  brought  to  declare  and 
enforce  the  forfeiture.  There  remains,  then, 
for  consideration,  only  the  question  whether 
it  has  been  wiped  out  by  nonuser  for  more 
than  four  years.  It  is  argued  that  from  this 
fact  an  abandonment  of  the  franchise  has 
resulted.  It  is  evident  that  the  term  "aban- 
donment," as  applied  to  a  corporate  fran- 
chise of  this  lilnd,  is  a  misnomer.  A  mere 
privilege  or  right  may,  perhaps,  be  properly 
said  to  be  abandoned  in  a  proper  case,  al- 
though even  in  that  case 'there  must  be  some- 
thing more  than  mere  nonuser 'to  constitute 
such  abandonment.  There  must  also  be  an 
act  clearly  indicating  an  intention  to  aban- 
don. Washb.  Easem.  (3d  Ed.)  p.  661.  But, 
while  a  mere  easement  or  right  may  be 
"abandoned,"  the  word  is  plainly  inappli- 
cable to  a  duty  owing  to  the  state.  A  public 
duty  is  not  to  be  laid  down  at  will.  In  the 
case  of  a  mere  easement  there  Is  but  one 
party  interested,  and  he  may  voluntarily 
abandon  his  right;  but  in  case  of  a  public 
duty  there  are  two  parties  beneficially  inter- 
ested,—i.  e.  the  party  who  owes  the  duty, 
and  the  state  to  which  the  duty  is  owing. 
The  necessary  result  must  be  that,  in  order 
to  extinguish  the  duty,  there  must  be  concur- 
rence on  the  part  of  the  state.  It  has  been 
held  that  a  total  nonuser  of  the  franchises  of 
a  corporation  may  exist  for  so  long  a  period, 
and  under  such  circumstances,  that  a  sur- 
render of  its  franchises  by  the  corporation, 
and  acceptance  of  such  surrender  on  the  part 
of  the  state,  will  be  presumed.  The  cases 
holding  this  doctrine  are  cited  In  C!ombes  v. 
Keyes,  8D  Wis.  297,  62  N.  W.  89,  and  Mylrea 
T.  Railway  Co.  (Wis.)  67  N.  W.  1138.  The 
">  doctrine  cannot  be  said  to  have  been  adopted 
by  this  court,  however.  In  Ciombes  v.  Keyes, 
which  approaches  nearest  to  It,  there  bad 
keen  complete  nonuser  for  26  years,  and 
legislative  acts  impliedly  accepting  the  sur- 
render; and  it  was  held  that  the  corporation 
had  passed  out  of  existence.    Similar  is  the 


case  of  Henderson  t.  Railway  Oa,  21  Fed. 
358,  wbere  noQuse  of  a  street-car  franchise 
for  10  years,  followed  by  a  repeal  of  tbe 
franchise,  and  a  legislative  grant  of  U>e 
same  right  to  another  company,  was  held  tc 
extinguish  the  first  franchise.  The  preseat 
case,  however,  is  not  such  a  case.  The  peri- 
od of  nonuse  here  was  about  four  years  and 
eight  months.  It  was  a  period  of  great  in- 
dustrial depression,  and  of  exttaordinaxy 
financial  difilcultiea  on  the  part  of  tbe  va- 
rious corporations  which  successively  owned 
the  franchise.  Tbe  old  track  became,  by- 
reason  of  the  change  in  means  of  looomotion, 
practically  worthless,  and  Its  entire  recon- 
struction a  necessity.  It  appears  Xty  affida- 
vits of  ofilclals  of  the  roads  that  It  was  al- 
ways the  Intention  to  resume  operation  of 
these  two  blocks  as  soon  as  the  financial  at- 
mosphere cleared.  An  ordinance  declaring 
this  franchise,  with  others,  forfeited,  was 
Introduced  in  the  common  council;  but,  upon 
representation  by  the  company  that  it  waa 
the  intention  of  the  new  company  to  operate 
the  road  over  these  blocks  In  the  near  fu- 
ture, the  clause  forfeiting  the  franchise  on 
the  two  blocks  in  questicm  was  stricken  oat. 
The  only  fact  which  can  be  claimed  to  indi- 
cato  an  intention  to  abandon  the  franchise 
Is  the  fact  that  in  1892  the  street  was  paved 
with  wooden  blocks,  at  the  expense  of  the 
adjoining  prc^erty  owners,  and  that  the  oU 
rails  and  ties  were  then  taken  up,  with  the 
knowledge  and  consent  of  the  company. 
This  fact,  however,  loses  much  of  Its  t^par- 
ent  significance,  in  view  of  the  changes  In 
roadbed  made  necessary  by  the  Introductlan 
of  electricity,  and  In  view,  also,  of  the  otber 
facts  Just  referred  to. 

This,  then,-  Is  the  situation:  There  has 
been  no  cesser  to  use,  accompanied  by  any 
act  clearly  Indicating  an  intention  to  aban- 
don the  right  Even  if  It  could  be  said  that 
there  was  any  such  act,  there  has  been  no 
consent  on  the  part  of  the  public  to  such 
abandonment,  nor  acceptance  of  a  surrender. 
The  nonuse  has  not  existed  for  such  a  length 
of  time,  nor  under  such  circumstances,  that 
a  surrender  and  acceptance  of  the  franchise 
can  be  presumed.  It  follows  that,  when  the 
plaintiffs  commenced  their  action,  the  fran- 
chise was  still  in  existence,  and  consequent- 
ly the  injunctlonal  order  was  erroneous.  Or- 
der reversed,  and  action  remand^  few  far- 
ther proceedings  according  to  law. 


MILWAUKEE  ELECTRIC  RAILWAY  & 

LIGHT  CO.  V.  CITY  OF 

MILWAUKEE. 

(Supreme  Court  of  Wisconsin.     Jan.  12,  1807.) 

Stkeet  Railwat's  —  Emoikino  Track  Latis*  — 

SCIT  BT  CiTT. 

A  city  cannot  sue  to  enjoin  a  street-railway 
company  from  layltiK  its  tracks  upon  a  street, 
on  the  ground  that  the  nonuser  by  the  company 
for  five  years  of  its  franchise  to  lay  traclis  con- 
stituted a  forfeiture  of  such  right,  as  such  a 
suit  would  be,  in  effect,    for  the  forfeiture  «t 
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a  franchise,  which  can  only  be  brought  in  the 
name  of  the  state. 

Appeal  from  euperior  conrt,  Milwaukee 
county;    R.  N.  Austin,  Judge. 

Suit  b;  the  Milwaulcee  Electric  Railway  & 
lilght  Company  against  the  city  of  Milwau- 
kee. From  an  order  denying  to  plaintiff  a 
temporary  restraining  order,  and  an  order 
granting  to  defendant  such  an  order,  and  an 
order  overruling  a  demurrer,  plaintiff  ap- 
peals.    Reversed. 

This  is  an  action  In  equity,  brought  by  the 
plaintiff  company,  to  enjoin  the  city  of 'Mll- 
Tvankee  from  tearing  up  or  removing  the 
tracks  which  It  had  commenced  to  lay  on  the 
21th  day  of  May,  1896,  on  two  blocks  of 
Washington  avenue,  or  Twenty-Seventh 
■treet,  in  the  city  of  Milwaukee,  between 
Wells  street  and  Chestnut  street  These  are 
the  same  blocks  Involved  in  the  action  of 
Wright  V.  Light  Co.  (which  is  decided  and 
reported  herewith)  69  N.  W.  791;  and  this 
action  is  a  branch  of  the  same  contest.  The 
facts  stated  in  that  case  wlU  not  be  restated. 
It  is  sufficient  for  the  purposes  of  this  ap- 
peal to  state  that  after  the  preliminary  in- 
Junctlonal  order  had  been  issued  and  served 
in  the  Wright  Case,  preventing  the  street- 
railway  company  from  completing  its  tracks 
on  the  blocks  in  question,  and  on  the  25tb 
day  of  May  Immediately  following,  the 
board  of  public  works  of  the  city  of  Milwau- 
kee made  a  written  order,  and  served  the 
same  upon  the  railway  company,  directing 
It  to  repave  and  restore  the  street  and  re- 
move all  the  railway  tracks,  ties,  and  other 
obstructions  therefrom  within  24  hours  from 
the  service  of  the  order.  Thereupon,  upon 
the  28th  day  of  May  following,  the  railway 
company  commenced  this  action,  and,  upon 
a  verified  complaint  settlag  forth  Its  rights 
In  the  street  and  the  action  of  the  board  of 
public  works,  obtained  an  order  to  show 
cause  why  the  board  of  public  works  should 
not  be  restrained  during  the  pendency  of  the 
action  from  taking  up  the  plaintiff's  tracks 
and  ties,  and  from  interfering  with  the  plain- 
tiff in  the  construction  of  the  tracks;  and 
nntil  the  bearing  of  the  motion  a  temporary 
restraining  order  was  granted.  The  defend- 
ant city  thereupon  appeared,  and  served  an 
answer,  setting  forth  the  nonuse  of  the  street 
by  the  plaintiff  company  for  more  than  four 
years  as  a  defense  to  the  action,  and  also  set 
forth,  by  way  of  counterclaim,  practically 
the  same  facts  as  to  nonuse  and  abandon- 
ment of  the  street,  and  prayed  a  perpetual 
Injunction  against  the  railway  company  pre- 
venting it  from  constructing  Its  lines  or  op- 
erating its  cars  upon  said  street.  Upon  the 
hearing  of  the  order  to  show  cause,  the  plain- 
tiff's application  for  an  injunction  pendente 
lite  was  denied,  and  the  temporary  restrain- 
ing order  dissolved.  Afterwards  the  motion 
of  the  defendant,  based  upon  the  counter- 
claim, restraining  the  plaintiff  pendente  lite 
from  constructing  its  lln(^  or  operating  cars 
over  the  street  in  quest/on,  was  granted. 


Thereafter  the  plaintiff  served  a  general  de- 
murrer to  the  defendant's  counterclaim,  and, 
upon  argument  thereof,  the  demurrer  was 
overruled.  From  these  three  orders,  the 
plaintiff  appealed. 

Miller,  Noyes,  Miller  &  Wahl,  for  appel- 
lant.    Charles  H.  Hamilton,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts).  It 
■was  hrid  in  the  ease  of  Wright  v.  Light  Co. 
(decided  herewith)  69  N.  W.  791,  that  the 
street  railway's  franchise  to  operate  a  street 
railway  upon  the  street  In  question  had  not 
lapsed  or  been  lost  at  the  time  they  com- 
menced to  relay  their  tracks.  We  shall  not 
go  over  the  ground  again  in  the  present  case. 
Practically,  the  only  question  remaining  in 
the  present  case  Is  whether  the  city  can  suc- 
cessfully maintain  an  action  in  equity  to  pre- 
vent the  relaying  of  the  tracks  on  account  of 
the  nonuee  of  the  street  for  nearly  five  years. 
It  will  be  readily  seen  that.  If  It  can  do  so, 
the  action  will  be  practically  an  action 
brought  to  declare  forfeiture  of  the  franchise 
to  operate  a  railway  upon  that  piece  of  street 
This  question  can  be  answered  logically  in 
but  one  way,  and  that  is  in  the  negative. 
The  franchise  was  the  grant  of  the  state.  It 
was  granted  through  the  medium  of  the  city, 
but.  In  making  the  grraut,  the  city  exercised 
the  power  of  the  state,  and  acted  on  its  be- 
half. While  the  state  has  delegated  to  the 
city  the  authority  to  grant  franchises  of  this 
character,  it  has  not  granted  to  the  city  the 
power  to  institute  and  maintain  an  action  to 
forfeit  the  franchise  for  misuse  or  abuse.  It 
has  reserved  to  Itself,  acting  through  its  at- 
torney general,  and  by  leave  of  this  court 
first  obtained,  this  very  important  and  deli- 
cate right  and  duty.  This  is  the  clear  pur- 
pose and  effect  of  the  provisions  of  section 
3241,  Rev.  St.,  and  the  decisions  made  there- 
under. Such  leave  is  a  necessary  prerequi- 
site to  the  bringing  of  the  action,  and  the 
granting  or  refusing  thereof  lies  In  the  sound 
discretion  of  the  court  State  v.  Water  Co., 
92  Wis.  496,  66  N.  W.  612.  These  considera- 
tions seem  amply  sufficient  to  dispose  of  this 
case.  The  franchise  exists.  It  had  not  been 
lost  by  nonuser,  nor  forfeited  by  surrender, 
nor  by  judgment  of  the  court;  and,  if  it  is  to 
be  forfeited,  it  must  be  done  in  the  way  point- 
ed out  by  the  statute.  It  follows  that  all  the 
orders  appealed  from  must  be  reversed.  The 
company  bad  a  right  to  rebuild  its  track, 
and  resume  the  performance  of  its  public  du- 
ty, and  it  was  therefore  entitled  to  an  order 
restraining  Interference  with  such  right 
The  converse  of  the  proposition  necessarily 
follows,  namely,  that  the  city  had  no  right 
to  an  order  preventing  the  company  from  re- 
laying its  tracks.  The  counterclaim  stated 
no  cause  of  action,  because  a  forfeiture  can- 
not be  declared  by  bill  in  equity  brought  by 
the  city.  It  must  be  done  by  action  in  the 
name  of  the  state,  under  section  3211,  Rev. 
St  Orders  reversed,  and  action  remanded 
for  further  proceedings  according  to  law. 
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MILWAUKEE  ELECTRIC  RAILWAY 

&  LIGHT  CO.  T.  CITY  OF 

MILWAUKEE  et  al. 

{Supreme  Court  of  Wisconsin.    Jan.  12,  1807.) 

AssGSBSiENTS—ExEMPTiDNB  — Street  Railways — 

COS3TITUTIOXAI.  LaW. 

1.  Under  Laws  1805,  c.  363,  §  6,  imposingr  a 
license  fee  on  street  railways,  and  providing 
that  it  shall  be  in  lieu  of  all  other  tuxes  and 
assessments,  and  "all"  personal  property,  fran- 
chises, and  real  estate  owned  by  such  compa- 
nies shall  be  exempt  from  assessment  and  tax- 
ation, and  that  all  lands  and  lots  unimproved  or 
having  buildings  thereon  shall  be  liable  to  taxa- 
tion for  state,  county,  and  school  purposes, — all 
the  property  of  such  companies,  whether  used 
for  railroad  purposes  or  not,  is  exempt  from 
assessments. 

2.  Const,  art.  11,  {  8,  requiring  the  legisla- 
ture to  "restrict"  the  power  of  assessment  of 
municipal  corporations,  so  as  to  prevent  abuses 
in  assessments,  does  not  deprive  the  legislature 
of  power  to  exempt  property  from  assessments. 

Appeal  from  circuit  court,  Milwaukee 
county;   D.  H.  Johnson,  Judge. 

Action  by  the  Milwaukee  Electric  Railway 
A  Light  Company  against  the  city  of  Mil- 
waukee and  others.  From  an  order  vacat- 
ing a  temporary  injunction  in  part,  both  par- 
ties appeal.  Reversed  on  plalntilTB  appeal 
and  aflarmed  on  defendants'  appeaL 

This  Is  an  action  to  enjoin  and  restrain  the 
city  of  Milwaukee,  its  officers,  etc.,  from 
selling,  offering  for  sale,  or  returning  delin- 
<iuent  certain  special  taxes  assessed  or  lev- 
led  against  the  property  of  the  plaintiff,  de- 
scribed In  the  exhibit  annexed  to  the  com- 
plaint, and  from  Issuing  any  certiflcate,  or 
certificates  of  sale  thereon,  and  praying  that 
the  assessment  and  levy  of  said  taxes  or  spe- 
cial assessments  be  declared  void  and  of  no 
effect,  etc.  It  appeared  from  the  complaint 
that  the  plaintiff  was  a  corporation,  created 
and  existing  for  constructing  and  equipping, 
leasing,  maintaining,  and  operating  by  elec- 
tricity or  other  power  street  railways  for  the 
transportation  of  passengers  and  material 
In  the  city  and  county  of  Milwaukee,  and  for 
other  purposes;  that  Its  proi>erty  consisted 
of  about  120  miles  of  railway  track,  mostly 
within  said  city,  together  with  all  posts, 
wires,  and  other  furniture  Incidental  to  and 
used  by  a  street  railway  operated  by  electric- 
ity, and  that  the  plaintiff  had  acquired  cer- 
tain pieces  of  real  estate  In  various  portions 
of  the  city  upon  which  are  situated  its  pow- 
er houses,  bams,  paint  shops,  and  other 
buildings  necessary  for  the  conduct  of  Its 
business;  that  It  had  paid,  pursuant  to  chap- 
ter 3G3,  Laws  1803,  to  the  state  treasurer,- 
before  February  1,  1806,  a  sum  of  money 
equal  to  the  percentage  of  its  gross  receipts 
for  the  12  preceding  months  as  shown  by  its 
duly-verified  statement  as  filed  with  the 
county  treasurer  of  Milwaukee  county,  and 
as  provided  by  said  statute;  that  the  said 
defendant  city  assessed  all  the  real  estate 
of  said  plaintiff  for  state,  county,  and  school 
purposes,  and.  In  addition  thereto,  had  as- 
sessed against  said  property  special  assess- 


ments for  various  purposes,  namely,  street 
sprinlding,  repairing  sidewalks,  laying  water 
pipe,   removing  snow,   for  general  city.   In- 
terest, and  ward  tax,  and  certificates  of  the 
board  of  public  works  for  grading,  graveling, 
paving,  and  curbing  streets,  amounting  in 
all  to  $1,210.15,  In  Items  shown  in  the  ex- 
hibit annexed  to  the  complaint,  and  It  was 
charged  that  said  special  assessments  were 
assessed  without  authority  of  law,  illegally, 
and  contrary  to  the  express  provisions  of  the 
statutes  of  the  state;    that  the  defendants 
threaten  and  are  about  to  collect  said  taxes, 
and  sell  said  real  estate,  and  to  Issne  the 
usual  certificates  of  sale  thereon  to  the  pur- 
chaser of  said  property;  and  that  the  assess- 
ment and  levy  of  said  taxes  constitute  a 
cloud  upon  the  title  to  said  real  estate.  It  was 
also  stated  In  the  complaint  that  the  plaintiff 
was  ready  and  willing  and  thereby  offered  to 
pay  any  taxes  or  assessments   which   the 
court  inigbt  determine  it  should  In  Justice 
pay.     A  temporary  Injunctlonal  order  was 
granted  at  the  time  of  the  commencement  of 
the  action.  In  substance  as  prayed  for.    The 
defendants,  In  their  answer,  alleged  that  the 
plaintiff  had,  in  addition  to  the  property  nec- 
essary for  Its  use  In  its  street-raUway  busi- 
ness, and  essential  and  devoted  to  that  busi- 
ness, other  real  estate,  not  so  essential  and 
devoted,  but  which  was  vacant  or  unused 
property,  and  part  of  which  was  leased  for 
purposes  entirely  foreign  to  the  street-raM- 
way  business,  and  upon  which  some  of  the 
assessments  set  forth  in  the  complaint  were 
levied;  and  it  was  denied  that  the  special  as- 
sessments set  forth  In  the  complaint  were  as- 
sessed for  the  city,  without  authority  of  law, 
and  expressly  alleged  that  by  the  terms  of 
section    12,   c.   181,    subc.   20,   Laws   1874,— 
being  the  charter  .of  the  city  of  Milwaukee, 
—it  was  provided  that  real  estate  exempted 
from  taxation  by  the  laws  of  the  state  should 
be  subject  to   special   taxes,   as  other   real 
estate,  and  that  said  provision  had  not  been 
repealed;  and  the  defendants  denied  that  it 
was  within  the  power  of  the  legislature  to 
prohibit  the  city  of  Milwaukee  from  levying 
special  assessments  upon  real  estate  for  ben- 
efits   arising    thereto    from    improvements 
made  pursuant  to  law.  and  denied  that  all 
of  the  plaintlfTs  property  was  an  entirety, 
which  could  not  be  divided  and  sold  sepa- 
rately,  but  alleged  that  numerous   parcels 
and  parts  of  the  real  estate  owned  there 
were  not  essential  to  the  enjoyment  of  Its 
franchises,  and  in  no  wise  constitute  a  por- 
tion of  an  entirety;    and,  except  as  above 
denied,  defendants  admit  all  the  allegations 
of  the  complaint.     Motion  was  made  to  va- 
cate the  preliminary  injunction,  upon  which 
a  reference  was  made  to  a  court  commission- 
er to  take  testimony  and  report  to  the  court 
as  to  what  use,  if  any,  was  made  of  plain- 
tiff's real  estate  mentioned  in  the  complaint, 
and  whether  the  same  was  Improved  or  un- 
improved.    The  referee  reported  that  all  of 
the  described  property,  except  certain  sped- 
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fled  lota,  was  used  by  the  plaintiff  for  rail- 
road purjwses.  The  court  confirmed  the  re- 
port of  the  referee,  and  ordered  that  the 
temporary  Injunction  be  vacated  and  set 
aside  as  to  the  tracts  not  used  for  railroad 
purposes,  and  that  It  be  granted  and  con- 
tinued In  force  as  to  the  other  assessments 
mentioned  In  the  complaint.  From  that 
part  of  the  order  vacating  said  injunction  in 
part  the  plaintiff  appealed,  and  the  defend- 
ants appealed  from  so  much  of  the  order  as 
granted  and  continued  the  Injunction  as  to 
the  assessments  on  lots  used  for  railroad 
purposes. 

Miller,  Noyes,  Miller  &  Wahl,  for  appel- 
lant.   Charles  H.  Hamilton,  for  respondents. 

PINNBY,  J.  (after  stating  the  facts).  By 
section  6,  c.  303,  Laws  1895  of  the  act  to 
provide  for  the  payment  of  licenses  by  street- 
railway  companies  within  this  state.  It  Is 
provided  that  the  license  fee  therein  provid- 
ed for  "shall  be  In  lieu  of  all  other  taxes,  as- 
sessments and  licenses  of  any  such  corpora- 
tion, and  all  personal  property,  franchises 
and  real  estate  owned  by  sucb  company  or 
corporation  shall  be  exempt  from  assessment 
and  taxation;  that  all  land  or  lots  unim- 
proved, or  having  buildings  thereon,  owned 
by  any  such  person,  company  or  corporation, 
shall  be  liable  to  taxation  for  state,  county 
and  school  purposes."  This  action  concerns 
certain  city  assessments,  whl6h  are  special 
taxes.  The  exemption  of  the  lots  In  ques- 
tion from  these  assessments  Is  In  clear  and 
nnquallfled  terms,  and  It  Is  shown  that  the 
plaintiff  had  paid  Its  annual  license  fee,  as 
required  by  the  statute,  which  was  requir- 
ed to  be  computed  as  follows:  "One  per  cent 
on  the  first  ?25O,000  of  Its  gross  receipts; 
one  and  one-half  per  cent,  upon  the  gross 
receipts  over  $250,000,  and  not  exceeding 
$600,000;  and  two  per  cent  on  all  amounts 
over  $500,000."  The  validity  of  this  act  was 
not  questioned  as  being  In  conflict  with  sec- 
tion 1,  art.  8,  of  the  constitution,  which  re- 
quires that  "the  rule  of  taxation  shall  be 
uniform,  and  taxes  shall  be  levied  upon  such 
property  as  the  legislature  shall  prescribe"; 
and  It  appears  to  be  In  conformity  with  the 
construction  this  provision  of  the  constitu- 
tion received  in  Wisconsin  Cent  R.  Go.  v. 
Taylor  Co.,  52  Wis.  87,  8  N.  W.  833;  Wis- 
consin Cent  R.  Co.  v.  Lincoln  Co.,  57  Wis. 
142,  15  N.  W.  121;  and  Green  Bay  &  M. 
Canal  Co.  v.  Outagamie  Co.,  76  Wis.  588,  45 
N.  W.  536.  It  Is  contended  that  the  exemp- 
tion in  question  should  be  construed  as  If  it 
had  been  expressly  limited  to  property  of  the 
street-railway  company  used  for  railway  pur- 
poses, and  the  circuit  court  so  construed  It. 
We  are  unable  to  arrive  at  this  conclusion, 
for  to  do  so  would  require  us  to  read  Into 
the  statute  words  not  found  In  It,  and  to  give 
effect  to  a  supposed  intent  not  Indicated  by 
the  lang^uage  of  the  act.  The  exemption 
from   assessment  extends  "to  all  personal 


property,  franchises  and  real  estate  owned 
by  any  such  company."  This  court  holds  that 
In  all  such  cases  "it  Is  the  duty  of  all  courts 
to  confine  themselves  to  the  words  of  the 
legislature,  nothing  adding  thereto,  nothing 
diminishing."  Hanson  v.  Elcbstaedt  66 
Wis.  646,  35  N.  W.  30.  We  have  no  right 
to  import  Into  the  act  a  limitation  or  restric- 
tion not  found  In  It  The  case  of  Brigbtman 
V.  KIrner,  22  Wis.  58,  is  decisive  against  the 
contention  of  the  defendants,  and.  If  It  were 
a  question  of  construction,  the  act  would 
have  to  be  liberally  construed  In  favor  of 
the  street-railway  company,  for  the  Teasons 
stated  in  Milwaukee  &  St  P.  Ry.  Co.  v.  City 
of  Milwaultee,  34  Wis.  271;  Milwaukee  & 
St.  P.  Ry.  Co.  V.  Board  of  Sup'rs  of  Crawford 
Co.,  29  Wis.  116;  State  v.  McFetrldge,  64 
Wis.  130,  24  N.  W.  140.  It  Is  true  that  ex- 
emptions of  property  from  taxation  are.  In 
general,  to  be  construed  strictly;  but  In  tbe 
present  case  there  Is  no  language  In  tbe 
act  Justifying  or  requiring  construction. 
The  terms  of  the  act  are  so  clear  as  to  ex- 
clude all  occasion  for  It.  If  the  act  Is  unfair 
and  Inequitable,  that  Is  a  question  for  the 
legislature,  and  the  courts  have  no  power  to 
remedy  It 

2.  It  Is  contended  that  the  legislature  has 
no  power  to  exempt  the  plaintiff's  lots  from 
assessments,  for  the  reason  that  section  3, 
art.  11,  of  the  constitution  provides  that:  "It 
shall  be  the  duty  of  the  legislature,  and  they 
are  hereby  empowered,  to  provide  for  the  or- 
ganization of  cities  and  Incorporated  vil- 
lages, and  to  restrict  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contract- 
ing debts,  and  loaning  tbelr  credit  so  as  to 
prevent  abuses  In  assessments  and  taxation, 
and  In  contracting  debts  by  such  municipal 
corporations."  The  power  of  Imposing  as- 
sessments, such  as  are  here  In  question,  is 
essentially  a  legislative  power  delegated  to 
the  city  and  its  proi)er  officers.  In  like  man- 
ner as  the  power  of  general  taxation.  Tbe 
argument  of  the  defendants'  counsel  would 
prove  too  much,  and  show  that  the  legisla- 
ture could  not  select  the  subjects  of  taxa- 
tion, so  as  to  exempt  from  taxation  a  par- 
ticular class  or  kind  of  property,  as  tbe 
X)ower  of  assessments  and  taxation  are  men-' 
tloned  In  the  same  connection.  The  power 
of  the  legislature  to  exempt  particular 
classes  or  kinds  of  property  from  taxation 
Is  well  settled.  Assessments  are  special 
taxes,  and  the  power  to  exempt  particular 
classes  or  kinds  of  property  from  assess- 
ments stands  on  as  clear  and  undoubted 
ground  as  the  power  to  make  exemptions. 
In  such  cases,  from  general  taxation.  The 
entire  matter  of  assessments  was  made  a 
subject  of  legislative  regulation  and  con- 
trol, and  we  see  no  reason  for  doubting 
or  denying  the  validity  of  the  exemption 
claimed.  It  follows  from  these  views  that 
the  part  of  the  order  appealed  from  by  the 
plaintiff  must  be  reversed,  and  the  part  ap- 
pealed from  by  the  defendants  must  be  af- 
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ftrmed.  Judgment  Is  ordered  accordingly, 
and  the  case  la  remanded  to  the  circuit  court 
for  further  proceedings  according  to  law. 


HARKWELL  r.  PBRELBS  et  al. 
(Sapreme  Court  of  Wisconsin.     Jan.  12,  1897.) 

PaBBNT  AMD  CBILD  — COSTODT  OF    CHILD— RiOHT 

or  Fathbr. 

1.  Under  Rer.  St.  f  S964,  providing  that  the 
father  of  a  minor  child,  if  competent  to  trans- 
act hia  own  business,  and  not  otherwise  unsuit- 
able, shall  be  entitled  to  the  custody  of  the 
minor,  the  father  is  not  unsuitable  because  its 
maternal  relatires,  who  have  had  the  care  of 
the  child  since  its  birth  and  the  death  of  its 
mother,  a  period  of  21  months,  desire  its  further 
custody,  and  are  able  to  give  it  better  advan- 
tages Uian  the  father,  who  had  remarried. 

2.  A  father  la  not  "unsuitable"  (Rev.  St.  { 
8964),  so  as  to  authorize  the  court  to  deny  him 
the  custody  of  his  child,  which  had  been  in  the 
custody  of  its  maternal  relatives  since  its  birth 
and  the  death  of  its  mother,  a  period  of  21 
months,  because  be  is  reserved  by  nature,  and, 
due  to  bis  business,  is  absent  from  his  home  a 
great  part  of  his  time,  and  that  durloK  his  ab- 
sence the  child  would  be  in  the  care  of  his  sec- 
ond wife,  the  only  objection  to  whom  was  that 
she  was  young,  and  without  much  experience 
In  the  care  of  children. 

8.  A  father,  at  bis  wife's  funeral,  requested 
that  be  be  left  alone  with  her  remains.  The 
two  brothers  of  the  wife  remained  In  the  room, 
and  one  of  them  requested  the  father  to  con- 
sent, in  the  name  of  his  wife,  that  they  should 
have  the  custody  of  the  infant  child.  The  fa- 
ther remained  silent,  and  one  of  the  brothers 
said  to  him  that,  if  he  would  not  speak,  to  shake 
hands.  The  father  took  their  hands,  and  after 
the  funeral  left  the  child  in  their  care,  where  it 
remained  for  21  months.  The  father,  during 
snch  time,  constantly  claimed  the  right  to  its 
custody.  EM,  that  be  bad  not  surrendered  hia 
right  to  the  custody  of  the  child. 

Error  to  circuit  court,  Milwaukee  county; 
D.  H.  Johnson,  Judge. 

Habeas  corpus  proceedings  by  Nathan  M. 
Markwell  in  behalf  of  Fannie  P.  Markwell, 
an  infant,  against  Jamee  M.  Pereles  and  an- 
other. From  a  Judgment  denylAK  to  him  the 
cnstody  of  the  Infant,  be  brings  error.  Re- 
versed. 

This  was  a  writ  of  error  to  review  the  order 
and  determination  of  the  circuit  court  for 
Milwaukee  county  in  a  proceeding  by  ha- 
beas corpus,  brought  by  the  plaintiff  In  error 
In  behalf  of  his  Infant  daughter,  Fannie  P. 
Markwell,  of  the  age  of  about  two  years,  and 
to  procure  her  to  be  delivered  to  him  by  the 
defendants  in  error,  the  aunt  and  uncle  of 
said  infant,  in  whose  custody  she  then  was. 
Proper  return  was  made  to  the  writ  by  the 
respondents,  upon  which  Issue  was  taken  by 
the  petitioner.  The  court  ruled  at  the  trial 
that  the  burden  of  proof  was  on  the  respond- 
ents, and  found  the  facts  to  be  that  the  peti- 
tioner was  married  to  Julia  E.  Pereles,  the 
sister  of  James  M.  Pereles,  one  of  the  re- 
spondents, May  28,  1892;  that  the  child, 
Fannie,  was  born  to  them  August  13,  1893, 
and  that  <t8  mother  died  October  14,  1893, 
at  New  York,  where  her  husband  then  and 
ever  since  has  resided;   that  after  the  birth 


quested  the  respondent  Jennie  W.  Perdes, 
in  caso  of  b^r  death,  that  she  "take  the  said 
child  into  her  care  and  custody,"  and  that 
the  petitioner  knew  thereof  and  assented,  or 
at  least  did  not  object,  thereto;  that  he  v«l- 
uutarlly  surrendered  the  custody  ot  said 
child  to  said  respondents  Immediately  after 
the  death  of  Its  mother;  that  they  tberenpon 
took  the  child  into  their  custody,  and  as- 
sumed the  duty  and  responsibility  of  caring 
for  It  as  their  own;  that  they  understood  at 
the  time,  or  soon  thereafter,  that  it  should 
remain  with  them  until  It  arrived  at  years  of 
discretion,  and  that  the  petitioner,  by  his 
words,  acts,  and  ctrnduct,  sanctioned  and  i^ 
proved  such  understanding  on  their  part  tm- 
tll  very  recently,  and  that  they  had  had  the 
exclusive  -care  and  custody  of  the  child,  pur- 
suant to  such  understanding,  ever  since  tlie 
burial  of  Its  mother,  October  19,  1893;  that 
the  said  child  has  an  affectlaoate  and  highly 
nervous  and  sensitive  disposition,  and  that  It 
Is  happy  and  contented  In  its  present  home 
with  the  respondents.  Is  greatly  attached  to 
them,  who  are  in  turn  as  much  attached  to 
her  as  parents  could  be  to  their  own  child; 
"that  the  petitioner,  while  of  good  moral 
character  and  business  habits,  Is  of  a  some- 
what cold,  reserved,  and  unsympathetic  na- 
ture, rather  than  warm-hearted  and  affec- 
tionate, and  has  never  exhibited  mnch  love 
or  affection  for  said  child;  that  he  is  a  trav- 
eling salesman  by  occupation,  employed  by  a 
New  York  firm  to  sell  goods  on  commisBion, 
from  which  be  derives  the  greater  part  of 
bis  Income,  and  In  the  course  of  hia  business 
must  be  absent  from  Us  home  a  great  itart 
of  his  time;  that  he  remarried  within  the 
last  thirty  days,  and  his  present  wife  la  a 
young  woman,  who  has  had  little  or  ao  expe- 
rience In  the  care  and  management  of  chil- 
dren," and  "is  of  no  blood  relationship  to, 
and  has  had  little  or  no  acquaintance  or  in- 
tercourse with,  the  child";  that  the  respond- 
ents have  a  comfortable  home  in  Milwaukee, 
are  possessed  of  ample  means,  and  are 
abundantly  able  and  willing  to  care  for, 
maintain,  support,  and  educate  said  child,  at 
their  own  expense,  so  long  as  she  may  want 
a  home,  and  to  provide  her  with  eveiy  mate- 
rial advantage  of  life;  that  to  remoTe  her 
from  her  present  custody  and  home  to  the 
home  of  the  petitioner  In  New  York,  to  the 
custody  to  which  she  must  there  be  com- 
mitted, would  be  prejudicial  to  her  beet  in- 
terests and  welfare;  that  it  is  g;reatly  to  the 
advantage  and  best  Interests  of  said  child 
that  she  remain  with  the  respondents,  at 
least  until  she  arrives  at  years  of  dlscretlDu, 
and  that  the  petitioner,  under  all  tU'e  circum- 
stances of  the  case,  is  not  a  suitable  peiaoo 
to  have  the  care  and  custody  of  said  child. 
And  it  was  also  found  that  he  had  demanded 
of  the  respondents,  from  time  to  time,  state- 
ments of  their  disbursements  for  the  carr 
and  custody  of  his  child,  and  the  wages  o> 
its  nurse,  paid  by  them,  statements  of  which 
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were  rendered  l^  the  resp(«dent8,  and  paid 
by  tJie  petitioner.  The  court  dismissed  the 
writ,  and  by'  its  order  remanded  tbe  cbild  to 
tbe  cuBtody  of  the  respondents  until  site 
should  arrive  at  the  age  ot  14  years,  when 
sbe  might  select  her  own  custodian,  and  or- 
dered that  the  petitioner  should  have  tbe 
free  and  unrestricted  right  to  visit  said  child 
in  the  house  of  said  respondents,  or  else- 
where, at  all  reasonable  or  proper  hours, 
without  insult,  let,  or  hindrance  on  tbe  part 
of  the  respondents,  and  that  as  a  condition 
of  the  right  of  tbe  resp<Kident8  to  retain  the 
custody  of  the  said  child,  as  against  the  fa- 
ther's right  of  custody,  that  the  said  James 
M.  Pereles  pay  tbe  petitioner  all  the  moneys 
of  which  be  bad  any  knowledge,  paid  by  the 
petitioner  for  the  support  and  maintenaace 
of  said  child  since  It  came  into  their  custody. 
There  was  no  evidence  tending  to  establlE>b 
any  other  or  different  grounds  for  deuylng 
tbe  petitioner  the  care  and  custody  of  bis 
child  than  are  thus  stated  in  tbe  finding. 
Such  other  facts  as  are  material  will  appear 
in  tbe  opinion. 

Miller,  Noyes,  MlUer  &  Wabl  and  John  O. 
Spooner,  for  plaintiff  in  error.  Winkler, 
Flanders,  Smith,  Bottum  &  VUas,  for  defend- 
ants In  error. 

PINNBY,  J.  (after  stating  tbe  facts).  By 
the  common  law,  tbe  father  is  considered  as 
the  natural  guardian  of  bis  minor  children, 
and  entitled  to  their  custody;  and  by  tbe 
earlier  cases  bis  right  to  such  custody  could 
not  be  controlled  by  oonrta  of  law  upon  ha- 
beas corpus,  but  the  court  of  chancery  In 
Bngland  would  Interfere  to  contnd  bis  pater- 
nal rights,  and  deprive  him  of  the  custody 
of  bis  children,  and  to  award  it  to  some  suit- 
able person  as  guardian,  where  It  was  shown 
that  he  bad  forfeited  his  right  by  reason  of 
gross  ill  treatment,  cruelty,  or  abandonment, 
or  when  his  conduct  and  life  were  such  as 
became  Injurious  to  the  morals  and  intwests 
of  his  children.  2  Story,  Bq.  Jur.  }  1341;  2 
Kent,  Comm.  *193.  As  a  result  of  the  duty 
to  maintain,  protect,  and  educate  bis  chil- 
dren, the  father  is  entitled  to  tbe  custody  of 
their  persons,  and  to  their  labor  or  services; 
but  this  right  is  not  absolute.  The  right  of 
tbe  father,  like  any  other  right,  may  be  lost 
or  forfeited  by  bis  misconduct;  and  In  such 
cases  courts  of  equity,  to  promote  tbe  wel- 
fare and  beet  Interests  of  the  children,  have 
taken  them  from  blm,  and  placed  them  in 
the  custody  of  others;  and  this  Jurisdiction 
is  exercised  in  this  country  In  proceedings 
by  habeas  corpus  affecting  the  custody  of  in- 
fants. Dumaln  v.  Gwynne,  10  Allen,  271. 
In  Com.  V.  Brlgga,  16  Pick.  205,  it  was  said 
by  Shaw,  C.  J.,  that:  "In  tbe  case  of  a  child 
of  tender  years,  tbe  good  of  the  child  is  to 
be  regarded  as  the  predominant  considera- 
tion. There  may  be  cases  in  which  the  coui't 
would  not  interfere,  in  favor  of  the  father, 
to  take  the  child  from  any  safe  custody,  to 
iellver  to  him,— as  where  he  is  a  vagabond. 


and  apparently  wh<^  unable  to  provide  for 
the  wants  and  safety  of  the  child.  *  *  • 
And  the  court  will  feel  bound  to  restore  the 
custody,  where  the  law  has  placed  it,  with 
the  father,  unless  In  a  clear  and  strong  case 
of  unfitness  on  his  part  to  have  such  cus- 
tody." The  relative  rights  of  the  parents  to 
the  custody  of  their  children,  when  they 
have  separated  and  are  living  apart,  was 
very  elaborately  and  fully  considered  and 
discussed  in  tbe  case  of  People  v.  Siercein, 
In  its  different  stages  in  the  court  of  chan- 
cery, In  the  supreme  court,  and  in  the  court 
of  errors  of  New  York,  and  the  right  of  the 
father  to  the  custody  of  his  minor  children 
was  sustained  substantially  as  stated.  Peo- 
ple V.  Mercein.  8  Paige,  47,  25  Wend.  63,  3 
Hill,  389.  The  question  vital  to  this  contro- 
versy depends,  we  think,  upon  the  proper 
construction  and  effect  to  be  given  to  section 
3964,  Rev.  St,  which  has  been  in  force  ever 
since  1849,  providing  that :  "The  father  of  tbe 
minor,  If  living,  and  in  case  of  bis  death,  tbe 
mother,  while  sbe  remains  unmarried,  being 
themselves  respectively  competent  to  trans- 
act their  own  business,  and  not  otherwise  un- 
suitable, shall  be  entitled  to  the  custody  of 
the  person  of  the  minor,  and  to  the  care  of 
his  education."  Rev.  St.  1849,  c.  80,  {{  6-7. 
It  was  held  in  Re  Goodenough,  19  Wis.  275- 
277,  that:  "If  tbe  fathw  apply  for  the  cus- 
tody, the  child  should,  if  within  the  age  of 
nurture,  which  Is  fixed  at  14  years,  be  deliv- 
ered over  to  him,  unless  there  is  something 
in  his  situation  or  conduct  which  renders 
him  unfit  toe  the  trust  Prima  fade,  the  fa- 
ther is  entitled  to  hare  his  child  d^vered  to 
him,  unless  there  is  enough  shown  in  tbe  re- 
turn to  rebut  that  right  The  exception,  as 
we  have  seen.  Is  where  It  appears  that  the 
father  Is  an  Improper  person  to  have  the 
care  and  management  of  the  child."  And 
tbe  court  quoted  with  approbation  from 
State  V.  Richardson,  40  N.  H.  272,  to  tbe 
effect  that  In  determining  this  question  the 
court  will  take  Into  consideration  the  right 
of  the  father,  his  ability,  inclination  to  per- 
form faithfully  the  trust  Imposed  upon  him, 
the  present  condition  of  the  child,  and.  If  of 
years  of  discretion,  its  wishes'  upon  the  sub- 
ject; and,  furthermore,  that  "a  proper  re- 
gard to  the  sanctity  of  the  parental  relation 
will  require  that  the  objection  be  sustained 
by  clear  and  satisfactory  proofs."  In  the 
case  of  Ramsay  v.  Ramsay,  20  Wis.  607, 
which  was  a  contest  for  the  custody  of  a  fe- 
male cbild  of  the  age  of  two  years  between 
its  mother  and  Its  uncle,  who  had  been  Ir- 
regularly appointed  Its  guardian  after  the 
death  of  its  father,  the  parents  had  separat- 
ed. Tbe  wife  was  living  with  her  father, 
and  the  husband  had  enlisted  and  died  in  the 
army;  and  testimony  was  given  to  the  ef- 
fect that  the  husband  left  tbe  child  with 
the  defendant  his  brother  and  its  uncle,  say- 
ing he  wished  him  to  take  and  bring  it  up  as 
bis  own.  Four  other  witnesses  testified  to 
similar  declarations  he  bad  made  at  about 
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the  time  he  entered  the  army;  that  he  had 
given  bl8  daughter,  Llbble,  to  his  brother, 
Robert,  to  take  care  of,  and  bring  her  up  aa 
his  own  child.  Eridence  was  given  tending 
to  show  that  the  mother  was  an  unfit  per- 
son to  have  the  custody  of  the  child,  but  the 
court.  Cole,  J.,  delivering  the  opinion,— evi- 
dently written  with  this  statute  before  him, 
—Raid:  "There  is  no  good  reason  shown  for 
depriving  the  mother  of  the  care  and  cus- 
tody of  the  child.  It  Is  an  Infant  female, 
about  two  years  old;  and  on  the  death  of 
the  father  the  mother  became  its  lawful 
guardian.  It  may  be  that  the  mother  has  no 
means  to  supiiort  and  maintain  the  child, 
but  this  fumislies  no  just  cause  for  depriv- 
ing her  of  its  custody,  and  giving  It  to  the 
paternal  uncle.  The  guardian  by  nature,  on 
the  death  of  the  father,  is  the  mother.  She 
has  the  right  to  the  person  of  the  child,  un- 
less it  appears  that  she  is  an  unfit  person  to 
have  control  of  it.  An  efTort  was  made  to 
show  that  she  was  destitute  of  affection  for 
her  offspring,  or  was  of  so  quick  and  violent 
a  temper  as  rendered  her  unfit  or  unsuitable 
to  have  charge  of  the  child.  The  proof,  how- 
ever, fails  to  establish  any  such  case.  It. 
does  not  show  that  her  character  or  conduct 
has  been  such  that  a  court  would  be  author- 
ized to  interfere  and  deprive  her  of  the  core 
and  custody  of  this  infant  child."  And  she 
had  judgment  in  her  favor.  The  subse- 
quent case  of  Sheers  v.  Stein,  75  Wis.  50,  43 
N.  W.  730,  is  In  substantial  accord  with  the 
cases  already  cited,  and  It  was  there  held 
that  the  statute  leaves  open  "the  inquiry  as 
to  the  suitableness  of  the  parent  to  have  the 
custody  of  the  child,"  and  In  that  immediate 
connection  the  opinion  of  the  court  states 
that  It  seems  quite  obvious  "that  If,  for  any 
cause,  the  welfare  of  the  infant  demands 
that  Its  care  and  custody  be  withheld  from 
the  parent,  and  given  to  another,  the  parent 
Is  not  a  suitable  person,  within  the  mean, 
ing  of  the  statute.  It  was  so  held.  In  effect, 
in  Re  Goodenough,  19  Wis.  2T4;  yet  it  was 
held  on  habeas  corpus  that  it  was  within  the 
sound  discretion  of  the  court  or  offlcor  to 
change  the  custody  of  an  Infant  of  tender 
years,  and  that  sufficient  appeared  to  justify 
the  exercise  of  such  discretionary  power  in 
that  proceeding  by  refusing  to  give  the  cus- 
tody of  the  child  to  the  petitioner,  who  was 
Its  father.  The  refusal  went  upon  the 
ground  of  the  bad  character  of  the  father; 
but  manifestly  the  same  rule  is  applicable  if 
any  other  valid  cause  of  unsuitableness  ex- 
ists." That  is  all  that.  In  point  of  law,  was 
decided  in  that  case,  and  the  court  refused 
the  father  the  custody  of  his  child  solely  on 
the  ground  of  his  unsuitableness  for  its  care 
and  custody;  and  the  child  was  remanded  to 
the  care  and  custody  of  the  respondents,  be- 
cause of  their  sititableness  for  the  trust. 
Certainly  the  court  did  not  decide,  or  Intend 
to  Ibtimate,  that  the  suitableness  of  the  re- 
spondents for  the  care  and  custody  of  the 
child  constituted  per  se,  or  tended  to  show, 


unsuitableness  on  the  port  of  the  father;  fn- 
it  is  entirely  clear  that  the  statute  is  not  sus- 
ceptible of  so  absurd  a  construction  ns  to- 
permit  the  custodian  to  withhold  from  the 
father  the  custody  of  the  child,  when  he  was 
not  unsuitable  to  care  for  and  educate  it. 
simply  because  such  custodian  was  equally, 
or  perhaps  more  able  or  competent.  Sncb  a 
ruling  would  be  destructive  of  parental 
rights  and  authority,  and  subversive  of  so- 
cial order,  founded  so  largely  on  the  sancti- 
ty of  the  home  and  family  relations.  In  the 
subsequent  case  of  Scbiltz  v.  Roenltz,  8S 
Wis.  31-37,  56  N.  W.  195,  it  was  said,  after 
quoting  the  statute,  that  "the  statute  int^- 
venes  only  upon  the  destitution  and  necessi- 
ty of  the  child,  and  In  all  cases  of  controvert- 
ed right  to  its  custody  Its  welfare  is  a  matter 
of  primary  consideration,"  and  as  especial- 
ly applicable  to  cases  such  as  Johnston  v. 
Johnston,  89  Wis.  416,  62  N.  W.  181,  wblcb 
was  a  controversy  between  the  parents  wb« 
had  separated,  and  were  living  apart,  for  the 
care  and  custody  of  their  children  (and  saob 
are  many  of  the  cases  relied  on  by  the  re- 
spondent), and  where  the  right  of  the  father 
was  afiirmed.  If  he  was  not  an  unfit  persiw 
for  the  trust;  but,  it  being  conceded  that  ha 
was  unfit.  It  was  held  that  the  court  rightly 
refused,  at  his  request,  to  take  them  from 
their  mother,  in  order  to  give  them  to  thelr 
paternol  grandfather,  who  was  wealthy,  and 
evidently  attached  to  them,  and  had  done 
much  for  their  support  In  the  past;  that  tibe 
mother,  not  being  unsuitable,  was  not  to  be 
deprived  of  their  care  and  custody,^  or  the 
children  of  bee  companionship  or  affection, 
because  she  was  in  straitened  circumstances, 
although  their  paternal  grandfather  was 
willing  at  that  time  to  give  them  better  ad- 
vantages In  life  than  those  to  which  they 
were  bom.  The  decisions  in  this  state,  un- 
der this  statute,  we  think  in  substantial  ac- 
cord, and  must  be  regarded  as  holding  that 
the  statute  secures  to  the  father,  as  the  nat- 
ural guardian  of  his  child,  the  right  to  Its 
care  and  custody.  If  he  is  competent  to  trans- 
act his  own  business,  and  not  otherwise  un- 
suitable; and  that  he  is  not  rendered  as- 
suitable  by  the  fact  that  there  are  those  at- 
tached to  the  child,  having  or  desiring  Us 
care  and  custody,  who  occupy  a  higher  po- 
sition In  the  soda)  scale,  or  are  able  to  give 
or  secure  to  it  advantages  in  life  better  than 
those  of  the  station  to  which  It  was  bom. 
We  feel  bound  to  follow  the  plain,  obvious 
meaning  of  the  statute,  and  the  constmction 
placed  upon  it,  whatever  may  have  been  held 
In  other  jurisdictions,  in  the  absence  of  stat- 
utory provision. 

2.  The  trial  court  found.  In  substance,  that 
the  petitioner  was  of  good,  moral  character  aad 
business  habits,  and  that  he  was  competent  to 
transact  his  own  business.  The  evidence  abun- 
dantly establlAed  it.  Do  the  findings  show 
that  he  was  "otherwise  unsuitable"  to  have  tbe 
care  and  custody  of  his  child?  The  only  llnd- 
ing  that  Imputes  to  him  unsultaUeness  Is  to- 
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tht  effect  that  "he  Is  of  «  somewhat  cold,  re- 
ferred, and  Tinmnnpattaetic  nature,  rather  than 
vrarm-hcarted  and  affectionate,  and  has  never 
exhibited  much  lore  or  affection  for  said  child; 
that  be  Is  a  traveling  salesman  by  occupation, 
*  *  *  and  In  the  course  of  his  business  must 
be  absent  from  his  home  a  great  part  of  bis 
time."  This  presents  the  question  whether  It 
uia.v  proiierly  be  held,  as  a  matter  of  law,  that 
a  father,  described  and  circumstanced  as  stated, 
is  unsuitable  to  have  the  care  and  custody  of 
liis  child,  and  may,  therefore,  be  deprived  of 
Ills  parental  rights;  and  that  none  but  the 
warm-hearted  and  affectionate,  who  are  ef- 
fusive and  demonstrative  In  their  parental  af- 
fections, are  to  be  protected  In  the  enjoyment 
of  sucb  rights.  Profuse  and  constant  profes- 
sions of  love  and  affection  are  often  empty  and 
delusive,  while  beneath  a  quiet  and  dignified  re- 
serve the  current  of  a  warm  and  devoted  affec- 
tion is  constant  and  active.  The  petitioner  has 
noiw  a  home  and  another  wife,  against  whom 
DO  objection  has  been  made,  save  that  she  is 
young,  and  has  had  little  or  no  experience  in 
the  care  and  management  of  children.  Are  the 
{lorental  rights  of  a  father,  who,  by  reason  of 
bis  occupation,  is  absent  from  his  home  the 
P'eater  part  of  his  time,  entitled  to  no  con^d- 
(•ration,  so  that  In  such  a  case  he  may  not  have 
the  care,  custody,  and  presence  of  his  infant 
daughter  to  gladden  and  make  It  cheerful? 
We  cannot  regard  any  or  all  of  tbese  speclflca- 
tioDS  of  onsnltablenets  as  amounting  to  such 
under  tbe  law,  or  as  furnishing  any  ground 
whatever  for  denying  to  the  petitioner  bis  sa- 
cred rights  of  paternal  custody,  companionship, 
education,  and  control;  and  we  think  that  to 
bcdd  that  these 'findings  show  that  the  petition- 
er Is  nnsnltable  to  hnve  the  care  and  custody  of 
bis  Infant  child  wouKl  be  to  give  a  serlons  blow 
to  the  most  universal  and  tender  of  all  natural 
relations,  and  to  the  secnrityandsanctityof  fam- 
ily ties.  Tbe  finding  Is  further  that  to  remove 
said  child  from  Its  present  custody  to  the  home 
of  her  father  In  New  York,  to  tbe  custody  to 
which  It  must  be  committed,— that  Is  to  say.  to 
the  custody  of  her  father,  v^o  Is  not  really  un- 
suitable for  tbe  trust,— would  be  prejudicial  to 
tbe  best  interests  and  welfare  of  the  child, 
without  other  specific  finding  of  fact  going  to 
!«how  bis  personal  nnsuitahleness,  and  that  "un- 
der all  tbe  circumstances  of  the  case  the  peti- 
tioner is  not  a  suitable  person  to  have  the  care 
and  custody  of  tbe  child."  Tbe  other  facts  re- 
ferred to,  we  must  presume,  are  tbe  other  facts 
iqjeclflcally  found,  and  suflSdently  stated  above. 
These  views  as  to  parental  rights,  and  as  to 
what  constitutes  unsuitableness  to  have  the 
care  and  custody  of  children,  are  in  accord  with, 
and  sustained  by,  recent  decisions  of  the  high- 
est courts  of  Engbind.  In  re  Agar-Ellls,  10  Cb. 
Div.  49;  In  re  Newton  [1806]  Cb.  740-749.  In 
It«  Kynn,  2  De  G«x  &  S.  4o7,  It  was  declared 
tiiat:  "A  man  may  be  in  narrow  dicumstan- 
ces;  he  may  be  negligent,  injudicious,  and 
fttvity  as  the  father  of  minors;  he  may  be  a 
I«raon  from  whom  the  discreet,  the  Intelligent, 
and  the  well-dispoaed,  exercising  a  private  Judg- 
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ment,  would  wish  bis  children  to  be,  for  their 
sakes  and  bis  own,  removed;  he  may  be  all 
this  without  rendering  himself  liable  to  Judicial 
interference,  and  in  the  main  It  is  for  obvious 
reasons  well  that  it  should  be  so.  Before  this 
Jurisdiction  can  lie  called  Into  action  t)etween 
them,  It  must  be  satiafled,  not  only  that  It  has 
the  means  of  acting  safely  and  efilclently,  but 
also  that  tbe  father  has  so  conducted  himself, 
or  has  shown  himself  to  be  a  person  of  such  a 
description,  or  Is  placed  in  such  a  position,  as 
to  render  it  not  merely  better  for  tbe  children, 
but  essential  to  their  safety  or  to  their  welfare, 
in  some  veiy  seriotis  and  Important  respect, 
that  his  rights  should  be  treated  as  lost  or  sus- 
pended,—should  be  superseded  or  Interfered 
wltli.  If  tbe  word  'essential'  is  too  strong  an 
expression.  It  is  not  much  too  strong."  Reg.  v. 
Gyngall,  4  Reports,  44S-454;  In  re  Golds- 
worthy,  2  Q.  B.  DIv.  75.  We  bold,  therefore, 
that  upon  the  facts  appearing  of  record  and 
found,  the  order  and  determination  denying  the 
petitioner  the  relief  prayed  for  is  erroneous. 

3.  An  examination  of  the  facts  In  the  case 
leads  us  to  the  same  conclusion.  Without 
adverting  to  the  many  minor  matters  of  no 
material  weight,  and  which  appear  to  have 
been  so  regarded  by  the  trial  court,  the  sa- 
lient facts,  in  brief,  are:  That  the  petitioner 
had  had  a  very  considerable  experience  in 
mercantile  affairs,  and  was,  and  had  been 
for  several  years,  engaged  as  a  traveling 
salesman  for  a  firm  in  New  York,  upon  a  sal- 
ary of  $7,500  per  annum,  and  required  to 
make  two  trips  each  year,  of  about  six  or 
eight  weeks'  duratl<m  each,  to  tbe  Pacific 
coast.  Tbe  rest  of  the  time  he  was  engaged 
in  New  Yoi^.  And  be  received  some  income 
from  other  sources.  After  tbe  marriage  of 
tbe  petitioner  to  Julia  B).  Pereles,  they  went 
to  New  York  to  live,  and  tben  to  Bayawater, 
Long  Islaud,  where  tb^  remained  until  Sep- 
tember, 1892.  While  there,  she  was  taken 
suddenly  and  seriously  lU,  and  her  life  was 
despaired  of;  but  after  her  recovery,  she, 
with  her  husband,  visited  Milwaukee,  and 
she  remained  with  tbe  respondents  while  be 
made  his  western  trip,  and  then  they  re- 
turned to  New  York,  where  they  resided  un- 
til her  death.  He  had  delayed  his  western 
trip  In  tbe  fall  of  1863  three  or  four  weeks 
on  account  of  the  birth  of  tbe  child,  and 
when  he  left  for  the  Pacific  coast  bis  wife's 
health  had  been  fully  restored,  so  that  phy- 
sicians advised  him  that  there  was  no  dan- 
ger In  his  going.  Her  death  was  the  result 
of  a  very  sudden  attack,  which  terminated 
fatally  in  about  48  hours.  He  received  the 
intelligence  by  telegram,  October  14th,  and 
Immediately  started  for  Milwaukee,  arriving 
there  on  the  18th,  meeting  T.  J.  Pereles  at 
Chicago,  who,  with  the  respondent  Mrs.  James 
M.  Pereles,  and  tbe  child  and  Its  nurse,  were 
on  the  way  to  Milwaukee,  with  the  remains 
of  tbe  deceased.  Tbe  funeral  occurred  tbe 
next  day  from  tbe  residence  of  the  respond- 
ent James  M.  Perelea  At  the  conclusion  of 
tbe  services,  tbe  petitioner  requested  to  be 
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left  alone  with  the  remains,  and  every  one 
left  the  room  but  the  respondent  James  M. 
Pereles,  and  his  brother,  T.  J.  Pereles.  The 
former  then  said  to  the  petitioner,  as  he  tes- 
tified, "Now,  Nathan,  l)efore  we  remove  all 
there  is  left  to  us  of  our  sister,  I  ask.  you  at 
the  bier  of  your  wife  to  say  that  we  three 
talce  care  of  Fannie,  the  only  baby;  and  Jen- 
nie, my  wife,  shall  have  the  care  and  cus- 
tody of  that  little  darling."  He  did  not  an- 
swer, and  respondent  then  said,  "If  you  can- 
not spealc,  let  us  shalie  hands."  That  the 
three  then  shook  hands,  and  then  he  (James 
M.  Pereles)  and  his  brother  went  out  of  the 
room.  A  few  days  thereafter,  T.  J.  Pereles 
Insisted  on  the  petitioner  signing  papers, 
putting  this  in  writing,  or  having  a  guard- 
ianship, and  the  petitioner  said  he  thought  it 
was  not  necessary  to  have  a  guardian,  and 
James  M.  Pereles  said  he  thought  not;  that 
he  was  willing  to  talce  Nathan's  word.  That 
of  course  he  "had  In  mind  the  promise  at  the 
coffin."  That  afterwards,  in  January,  the 
petitioner  said  that:  "We  want  to  be  friends, 
and  want  to  carry  out  our  arrangementa 
about  the  child,— the  custody  of  the  child. 
What  I  have  in  mind,  as  I  understood  it, 
was  in  reference  to  the  arrangements  we 
had  made  at  the  death  of  my  sister."  T.  J. 
Pereles'  testimony  was  in  substance  the 
same  as  his  brother's  in  respect  to  what  took 
place  at  the  bier  of  the  deceased  wife.  He 
testified  as  to  the  suggestion  that  James  M. 
Pereles  be  appointed  guardian  of  the  child, 
and  that,  "after  considering  the  matter,  Mr. 
Markwell  refused  to  consent"  In  the  July 
following,  the  petitioner,  in  a  letter,  claimed 
the  right  to  the  custody  of  the  child,  and  in 
October,  1891,  he  made  claim  for  it,  but  said 
be  would  not  take  her  away  then.  He  then 
said,  as  James  M.  Pereles  testified:  "If  I 
want  to  get  married,  I  want  to  get  the  child. 
Don't  }>)u  think  I  have  a  right  to  the  child?" 
And  witness  replied,  "Yes,  under  certain  cir- 
cumstances you  have;  but  In  this  case  I  don't 
think  you  have."  He  said,  "Has  not  the  fa- 
ther a  right  to  the  child?"  Witness  replied, 
"The  father  has  as  good  a  right  if  he  lives  in 
a  hovel  as  if  he  lives  in  a  mansion."  He 
said,  "If  I  get  married,  haven't  I  a  right  to 
the  child?"  Witness  replied:  "We  won't 
cross  a  bridge  until  we  get  there.  Under  our 
arrangement,  you  are  not  entitled  to  our 
child,  and  we  want  to  live  up  to  our  arrange- 
ment." The  petitioner  testified  as  to  the  oc- 
currence after  the  funeral  services;  that  he 
asked  to  be  left  alone  with  the  remains;  that 
both  the  Pereles  brothers  remained,  and 
said  something  at  that  time,  and  that  all  he 
remembered  that  was  said,  and  on  which  he 
may  have  given  his  hand  to  them,  was,  "Let 
us  be  uncles  and  aunts  to  this  child  always;" 
that  he  did  not  remember  that  James  M. 
Pereles  said  words  to  the  effect  that  the 
three  should  take  care  of  the  child,  and  that 
Mrs.  Pereles  should  have  the  custody  of  it, 
but  he  did  remember  that  they  said  some- 
thing, and  that  he  remained  silent,  and  after- 


wards, when  th^  extended  their  bands  to 
him,  he  took  them;  that  a  day  or  two  after 
the  burial,  T.  J.  Pereles  proposed  that  James 
M.  Pereles  should  be  appointed  guardian  of 
the  child,  and  he  promised  to  think  it  over, 
and  that  nothing  was  said  in  January  about 
the  custody  of  the  child;  tliat  he  stated  to 
them  in  October,  1894,  that  he  had  come  to 
take  his  child,  but,  after  due  consideration 
and  advice  of  friends,  he  had  concluded  to 
leave  it  for  the  time  being,  but  told  them 
that  at  some  future  time  he  might  be  abU>  to 
offer  it  a  home,  and  then  he  should  cert^iiiiiy 
deslre  his  child  to  live  with  him,  and  i'> 
bring  It  up;  that  the  next  conversation  on 
the  subject  was  in  October,  1895,  when  h»* 
was  referred  by  James  M.  Pereles  to  bis 
wife,  one  of  the  respondents  (there  having 
been  some  previous  correspondence  on  the 
subject).  He  told  her  he  should  come  for  the 
child  about  November  20th,  and  she  refused 
to  give  It  up.  On  November  12,  1895,  the  pe- 
titioner was  married  to  hie  second  wife,  a 
lady  of  the  age  of  about  28  years.  On  the 
19th  of  the  same  month  his  wife  went  to 
Milwaukee  with  him,  and  he  called  on  both 
respondents;  but  Mrs.  Pereles  said  she  had 
not  changed  her  mind.  They  did  not  bring 
the  child  to  see  him,  or  Invite  him  to  come 
to  the  house,  or  send  him  any  word  about  it. 
The  respondent  Jetmle  W.  Pereles  testifie*! 
to  a  conversation  with  the  mother  of  tho 
child,  after  its  birth,  when  she  urged  wit- 
ness, and  said,  "Jennie,  if  ever  anything  hai>- 
pens  to  me,  will  you  take  care  of  my  baby?" 
And  that  she  told  her  she  would,  if  that  was 
any  satisfaction  to  her,  but  she  was  perfectly 
healthy  under  the  circumstances  of  the  case : 
that  she  told  her  she  must  not  think  of  thc^^ 
thlugs,  but,  if  it  was  any  comfort  to  her,  she 
would  promise  to  take  it.  Dr.  O.  D.  Ladd. 
on  the  part  of  the  respondents,  testified  thai 
he  bad  practiced  for  20  years,  and  to  his 
knowledge  of  the  child,  and  to  having  been 
called  upon  to  attend  her;  that  she  was  a 
nervous  and  excitable  child,  and  the  effect  of 
transferring  her  from  the  home  of  the  re- 
spondents to  another  home  presided  over  by 
strangers,  would  be  to  temporarily  excite 
and  disturb  her,  until  she  became  estab- 
lished and  acquainted  with  the  new  home: 
the  after-effect  would  depend  upon  what  the 
home  was;  and  that  she  was  ordinarily 
healthy  and  strong,  and  enjoyed  good  healUi 
while  in  his  care;  that  she  would  be  some 
time  in  forgetting  those  who  had  her  in 
charge,  but  that  a  child  of  that  age  (some- 
what over  two  years)  does  not  form  such 
strong  attachments,  even  to  its  parents,  but 
that  it  would  change;  that  she  was  physi- 
cally and  mentally  able,  and  could,  wiib 
proper  care,  be  transferred  from  Milwaukeo 
to  New  York,  and  not  Injure  her  health. 
On  the  part  of  the  respondents  there  was 
produced  the  testimony  of  eight  ladies  who 
knew  the  child  and  the  respondents,  show- 
ing that  In  their  opinion  the  child  was  and 
had  been  well  cared  for,  and  could  not  have 
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a  better  borne  tban  tbat  of  tbe  respondents, 
and  tbat  they  were  very  much  attached  to 
it,  and  that  it  was  a  very  lovable  child;  that 
they  bad  no  acquaintance  with  or  knowledge 
of  the  petitioner,  and  gave  their  opinion  to 
the  effect  tbat  it  would  be  for  the  advantage 
of  the  child  to  remain  where  she  was;  that 
a  change  of  custody  would  produce  a  shock 
to  the  nervous  system  of  tbe  child.  Some 
were  quite  decided,  others  were  reserved 
.and  cautious  In  their  opinions  as  to  the  prob- 
able effect  of  the  change.  Some  thought  the 
change  would  be  harmful,  and  some  based 
their  opinion  upon  the  nervous  and  sensitive 
nature  of  the  child.  It  further  appeared 
from  the  testimony  of  the  petitioner  that 
after  his  second  marriage  he  rented  a  house 
in  New  York  for  $1,200  a  year,  which  was 
ready  for  occupancy,  and  provision  had  been 
made  for  furnishing  It  as  a  home  for  himself 
and  wife,  and  that  It  was  in  as  healthy  a  lo- 
cality as  any  In  the  city;  that  he  visited  the 
cliild  in  Milwaukee  twelve  times  after  the 
death  of  his  wife,  before  this  writ  issued, 
and  it  appears  that  he  had  made  It  various 
presents,— toys,  articles  of  clothing,  etc. 
Over  160  letters  and  a  few  telegrams  from 
the  petitioner  to  one  or  the  other  of  the  re- 
spondents were  produced  and  put  In  evi- 
dence, which  were  all  written  within  the 
course  of  about  two  years,  and  they  abound- 
ed in  expressions  of  love,  affection,  and  ten- 
der solicitude  for  his  child.  He  expressed 
himself  as  pleased  with  the  attention,  care, 
love,  and  affection  extended  to  her,  and  the 
home  his  child  had,  and  that  she  could  have 
no  better;  that  it  was  more  than  fortunate 
that  it  was  possible  for  her  to  have  such  a 
liome. 

We  cannot  give  our  assent  to  the  conclu- 
sion that  what  took  place  between  the  par- 
ties at  the  close  of  the  funeral  services 
ought  to  be  regarded  or  enforced  as  a  bind- 
ing contract,  precluding  the  petitioner  from 
thereafter  claiming  the  care  and  custody  of 
his  child,  even  if  It  be  conceded,  as  a  mat- 
ter of  law,  that  the  father  mighf,  by  an  oral 
contract,  cede  away  his  parental  rights,  and 
finally  conclude  himself  in  respect  to  them, 
— a  proposition  denied  by  the  great  weight 
of  authority.  Brooke  v.  Logan,  112  Ind. 
183,  13  N.  E.  669;  Bx  parte  Clark,  87  Cal. 
««,  25  Pac.  967;  Weir  v.  Marley,  90  Mo. 
484,  12  S.  W.  798;  In  re  Stockman,  71  Mich. 
199,  38  N.  W.  876;  State  v.  Libbey,  44  N.' 
H.  321;  State  v.  Richardson,  40  N.  H.  272. 
In  these  cases,  the  questions  here  discussed 
In  relation  to  the  rights  of  the  father  to 
the  care  and  custody  of  his  Infant  children 
are  fully  considered,  and  many  authorities 
are  cited.  The  petitioner  had  asked  to  be 
left  alone  In  the  room  with  the  remains  of 
his  wife,  about  to  be  taken  to  the  place  of 
burial.  The  brothers,  however,  remained, 
and  at  that  juncture,  and  In  the  painful  and 
solemn  presence  of  his  dead  wife,  he  was 
asked  to  give  away  the  care  and  custody  of 
all  tbat  remained  of  his  little  family.    What 


could  he  have  properly  said  or  done  on  that 
occasion?  What  remained  to  him  but  si- 
lence, and  could  he  be  expected  to  decline 
to  take  the  offered  bands  of  the  brothers? 
While  he  spoke  no  word,  it  seems  to  be  In- 
sisted that  by  this  occurrence,  and  by  leav- 
ing his  child  in  the  care  and  custody  of  the 
respondents  for  a  period  of  about  21  months, 
until  be  regained  another  home,  he  had  sur- 
rendered or  lost  his  parental  rights  in  re- 
spect to  his  infant  daughter.  We  are  unable 
to  conclude  from  this  occurrence,  or  from 
any  evidence  in  tlie  record,  that  any  such 
conclusion  can  be  properly  drawn.  As  al- 
ready staled,  he  insisted  on  ills  parental 
rights  at  different  times,  and  quite  distinct- 
ly. There  is  no  reason  to  think  the  respond- 
ents did  not  understand  his  position  and 
claim.  There  is  no  material  conflict  of  evi- 
dence on  the  vital  questions  in  the  case; 
and  the  question  is,  what  conclusion  ought 
to  be  drawn  from  the  practically  conceded 
facts.  We  think  that  the  main  conclusions 
of  fact  arrived  at  by  the  circuit  court  are 
not  warranted  and  sustained  by  competent 
evidence,  and  that  upon  uncontradicted  evi- 
dence no  legal  reason  has  been  shown  to  ex- 
ist why  the  petitioner  should  not  now  have 
the  care  and  custody  of  his  child.  The  evi- 
dence is  not  sufficient,  we  think,  to  justify 
any  reasonable  apprehension  of  harm  or  in- 
Jury  to  the  child  In  transferring  her  custody 
from  the  respondents  to  the  petitioner,  or 
that  It  would  be  prejudicial  to  tbe  interests 
and  welfare  of  the  child.  The  judgment  of 
the  circuit  court  is  erroneous,  and  must  be 
reversed.  The  order  and  judgment  of  tbe 
circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to 
award  the  care  and  custody  of  the  infant 
child,  Fannie  P.  Markwell,  to  the  said  peti- 
tioner. 


PITTELKOW  T.  CITY  OP  MILWAUKEE. 
(Supreme  Court  of  Wisconsin.  Jan.  12.  1897.1 
MuNrciPAi,  CoRPOUATioNS— Oradino  OF  Stkebts 

—  Ck)X8TROCTION  OR    CBABTER— CoMPCTATIOM 

or  TiMB— Actios  fob  Isjurt  to  Propkrtt. 

1.  Under  the  rule  laid  down  in  Wright  v. 
Forrestal,  27  N.  W.  52,  65  Wis.  341,  coustiuinK 
a  provision  of  the  Milwaukee  charter,  which 
has  become  a  rule  of  property  in  the  making  of 
assessments  in  that  city,  a  corresponding  provi- 
sion of  the  present  city  charter  (diapter  7,  §  6) 
that  a  resolution  ordering  the  grading,  gravel- 
ing, or  paving  of  a  street,  without  a  petition 
therefor,  shall  not  be  voted  upou  or  passed  at 
any  meeting  of  the  common  council  held  within 
four  weeks  from  the  time  of  its  presentation  to 
the  council,  is  to  be  construed  as  excluding  from 
the  computation  the  day  on  which  the  resolution 
was  presented  and  including  the  day  on  which 
the  vote  is  taken,  and  the  passage  of  such  a 
resolution  on  the  corresponding  day  of  the 
fourth  week  after  its  introduction  is  legal. 

2.  Under  the  charter  of  Milwaukee  (chapter 
7,  f§  6,  11),  prescribing  the  proceedings  to  he 
taken  before  the  grading  or  improvement  of  a 
street,  including  a  viewing  of  the  premises  by 
the  board  of  public  works,  and  the  asaessment 
of  benefits  on  property  fronting  on  the  street, 
taking  Into  consideration  any  injury  which  may 
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result  from  the  proposed  improvements,  an  own- 
er of  lots  may  maintain  an  action  for  damages 
for  an  injury  to  such  lots  alleged  to  have  re- 
sulted from  the  grading  of  a  street  by  the  city, 
where  it  is  alleged  that  the  gmding  was  done 
without  a  compliance  with  such  provisions  as 
to  the  viewing  or  the  assessment  of  benefits  or 
estimate  of  injuries,  though  the  cost  of  grading 
was  not  charged  on  adjoining  property,  but  was 
paid  by  the  city. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Charles  Pittclkow  against  the 
city  of  Milwaukee  to  recover  damages  for  in- 
juries caused  by  the  grading  of  a  street. 
Plaintiff  appeals  from  an  order  sustaining  a 
demurrer  to  the  complaint.    Reversed. 

V.  W.  Seely,  for  ai)pellant.  Chas.  H.  Ham- 
ilton and  Howard  Van  Wyck,  for  respoud- 
eut. 

CASSODAY,  C.  J.  This  Is  an  appeal  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, alleging,  among  other  things,  in  ef- 
fect that  March  11,  1892,  Albert  Ziese  and 
wife,  being  the  owners  of  the  two  lots  de- 
scribed, mortgaged  the  same  to  Bergmann 
for  $650;  that  March  13,  1895,  Bergmann 
assigned  the  mortgage  to  the  plaintiff;  that 
March  16,  1895,  the  plaintiff  discharged  the 
mortgage,  and  In  consideration  Ziese  and 
wife  conveyed  the  premises  to  the  plaintiff; 
that  July  5,  1895,  Ziese  and  wife  sold,  con- 
veyed, and  assigned  to  the  plaintiff  any  and 
all  claims  for  damages  and  injury  to  the 
premises  by  reason  of  the  wrongful  acts  and 
trespasses  npon  the  premises  therein  com- 
plained of;  that  during  the  times  mentioned 
there  was  upon  said  lots  a  commodloas 
dwelling  house,  and  until  such  wrongful 
acts  and  trespasses  there  was  a  convenient 
driveway  leading  from  the  public  highway 
known  as  "Hadley  Street"  to  the  dwelling 
bouse;  that  between  August  1,  1894,  and 
June,  1895,  Inclusive,  the  defendant  wrong- 
fully, unlawfully,  and  without  authority  of 
law,  to  the  great  Injury  and  damage  to  the 
plaintiff  and  bis  grantor,  dug  up,  excavated, 
and  took  away  the  earth  and  other  material 
in  said  highway  adjacent  to  and  In  front  of 
and  upon  the  said  premises  to  the  depth  of 
about  30  feet,  and  removed  the'  same  from 
the  premises  of  the  plaintiff  and  from  the 
highway  in  said  premises  and  adjacent 
thereto,  and  to  the  extent  of  the  whole  width 
of  the  street,  by  means  whereof  the  plain- 
tiff has  been  greatly  inconvenienced  and  dis- 
turbed in  the  use  and  enjoyment  of  said 
dwelling  house  and  premises;  that  prior  to 
such  excavation,  and  on  May  14,  1894,  the 
defendant's  board  of  public  works  recom- 
mended, in  writing,  to  the  common  council, 
that  such  work  be  done,  and  submitted 
therewith  a  resolution  to  the  effect  that  it 
was  necessary  for  the  public  interests  to 
grade  and  gravel  Hadley  street  from  First 
street  to  Island  avenue  (Including  the  locus 
in  quo),  for  the  reason  that  the  street  was  In- 
adequate, inconvenient,  and  unsafe  for  the 
public  use  thereof  and  for  the  drainage  of 


water  therefrom;  that  It  was  necessary  to 
cause  the  work  to  be  done  tliereon  without 
a  petition  therefor,  for  the  reason  that  the 
property  owners  had  negligently  failed  to 
make  the  street  in  a  safe  and  suitable  con- 
dition for  public  use  or  to  petition  therefor: 
that  the  board  were  thereby  authorized  and 
directed  to  cause  the  work  to  be  done  as 
therein  directed;  that  the  estimated  cost  of 
doing  the  work  in  front  of  said  two  lots  was 
$870.12;  that  May  14,  1884,  s&ld  resolurloo 
was  referred  to  the  local  committee,  which. 
May  28,  1894,  reported  the  same  back  to  the 
council  with  a  recommendation  that  It  be 
adopted,  whereupon.  May  28,  1894,  the  coun- 
cil referred  said  resolution  to  a  select  com- 
mittee of  five,  which  reported  the  same  back 
to  the  council,  June  11,  1894,  with  a  recom- 
mendation that  It  be  adopted,  and  the  same 
was  then  and  there  adopted,  June  11,  1894: 
that  said  resolution  was  so  voted  npon  and 
passed  at  a  meeting  of  the  council  held  with- 
in four  weeks  from  the  time  of  Its  presents- 
tlon  to  the  council.  Thus  it  appears  that  the 
resolution  for  grading  and  graveling  the 
street  was  introduced  in  the  council  May  14, 
1894,  and  adopted  June  11,  1894;  that  is  to 
say.  It  was  adopted  28  days,  or  4  weeks,  aft- 
er It  was  introduced.  If  we  exclude  the  first 
day  and  Include  the  last  day.  The  charter 
provides  that  no  such  resolution  ordering 
the  grading,  graveling,  or  paving  of  a  street 
or  streets  or  alley,  the  paving  of  gutters,  or 
the  making  of  sidewalks,  without  a  petition 
tberefor,  shall  be  voted  upon  or  passed  at 
any  meeting  of  the  common  council  held 
within  four  weeks  from  the  time  of  its  pres- 
entation to  the  council;  and  the  'vote,  on  its 
passage,  shall  be  taken  by  yeas  and  nays, 
and  duly  entered  tn  the  Journal  of  the  pru- 
ceedlngs.  Charter,  c.  7,  {  6.  Here  there  was 
no  petition,  and  the  question  recurs  whether 
the  resolution  was  "voted  upon  or  passed" 
at  a  meeting  "held  within  four  we^s  from 
the  time  of  Its  presentation,"  within  the  pro- 
hibition of  the  charter.  This  provision  of 
the  charter  Is  substantially  the  same  as 
when  it  provided  that:  "Every  resolution  or- 
dering work  without  a  petition  therefor  shall 
tie  over  at  least  four  weeks  after  Its  Intro- 
duction, and  no  action  shall  be  talc^  by  the 
common  council  if  within  that  time  a  re- 
monstrance against  such  proposed  improve- 
ment shall  be  presented  to  the  common  coan- 
"cll,"  etc.  In  Wright  v.  Forrestal.  GS  Wis. 
341,  27  N,  W.  52,  It  was  held,  under  that 
provision,  in  effect,  that  a  resolution  present-  ■ 
ed  to  the  council  on  Monday,  January  21. 
1878,  might  properly  be  adopted  on  Monday. 
February  18,  1878;  that  is  to  say,  on  the 
twenty-eighth  day  after  Its  presentation,  ex- 
cluding the  first  day  and  including  the  last. 
Our  statute  provides  that:  "The  time  for 
publication  of  legal  notices  shall  be  comput- 
ed so  as  to  exclude  the  first  day  of  publica- 
tion, and  Include  the  day  on  which  the  act 
or  event,  of  which  notice  is  given.  Is  to  bap- 
pen,  or  which  completes  the  full  period  re- 
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quired  for  pubUcaUon."  Rev.  St.  $  4373. 
But  this  Is  not  a  "legal  notice,"  nnd  houce 
does  not  come  'wlthln  that  provision  or  the 
statute.  Nor  does  It  come  withtu  the  provi- 
sion of  the  statute  prescribing  the  rules  for 
computing  time  when  the  same  is  "express- 
ed in  days"  or  "expressed  In  hours"  In  the 
statute.  Sanb.  &  B.  Ann.  St.  S  49T1  subd.  24. 
Nor  does  it  come  within  the  rule  prescribed 
by  the  statute  for  the  publication  of  "any  no- 
tice, advertlBcment,  statement  or  publication 
required  by  law  or  order  of  any  court,  to  be 
printed  or  published  in  any  newspaper." 
Sanb.&  B.  Ann.  St.  {  4276a.  If  the  statute  in 
the  case  at  bar  had  expressed  the  tinae  In 
days  or  hours,  or  had  it  required  a  legal  no- 
tice within  the  meaning  of  section  4273.  cit- 
ed, then  it  might  have  been  held  sufficient 
under  numerous  adjudications  of  this  court. 
Herriclc  v.  Graves,  16  Wis.  167;  Eaton  v. 
Lyman,  33  Wis.  34;  Chase  t.  Ross,  36  Wis. 
267;  McCrubb  v.  Bray,  Id.  333;  Mohr  ▼. 
Tnlip,  40  Wis.  66;  Kopmeler  v.  O'NeU,  47 
Wis.  593,  3  N.  W.  365;  Collins  v.  Smith,  57 
Wis.  284,  15  N.  W.  182;  Bennett  v.  Keebn, 
67  Wis.  154.  20  N.  W.  207,  and  30  N.  W.  112; 
Portz  V.  Schauta,  70  Wis.  497,  36  N.  W.  240; 
Williams  V.  Lane,  87  Wis.  158,  58  N.  W.  77. 
In  writing  the  opinion  of  the  court  in  Wright 
▼.  Forrestal,  supra,  Mr.  Justice  Taylor  said: 
'^he  statutory  pro-vision  in  this  case  Is  an 
unusual  one,  and  very  few,  if  any,  of  the  de- 
cisions will  be  found  applicable  to  the  lan- 
KOAKe  nsed  In  the  statute  above  quoted." 
Page  348,  65  Wis.,  and  page  54,  27  N.  W. 
But  that  very  learned  Justice  in  statutory 
law  failed  to  observe  the  role  as  state<l  by 
bimself,  in  behalf  of  the  whole  court,  less 
than  a  year  previously,  in  the  following  lan- 
guage: "In  the  absence  of  any  statutory  pro- 
vision governing  the  computation  of  time, 
the  authorities  are  uniform  that,  where  an 
act  is  required  to  be  done  a  certain  number 
of  days  or  weelu  before  a  certain  other  day 
apon  which  another  act  Is  to  be  done,  the 
day  upon  which  the  first  act  is  to  be  done 
must  be  excluded  from  the  computation,  and 
the  whole  number  of  the  days  or  weeks 
must  intervene  before  the  day  fixed  for  do- 
ing the  second  act"  Ward  v.  Walters,  03 
Wis.  44,  22  N.  W.  844.  The  learned  Justice 
cited,  among  other  cases,  in  support  of  that 
rnle.  Hardy  v.  Ryle,  9  Bam.  &  0.  COS,  where, 
under  an  English  statute  requiring  an  action 
for  false  impris^mment  to  be  commenced 
within  six  calendar  months  after  the  dis- 
cbarge from  such  imprisonment;  and  In  a 
case  where  such  discharge  was  December 
14,  1828.  and  the  action  was  commenced 
June  14,  1829,  and  It  was  held  that  the  ac- 
tion was  commenced  within  the  six  months, 
and  hence  in  time.  See,  also,  Weeks  v. 
Unll,  19  Conn.  376;  Sheets  v.  Selden's  Les- 
see, 2  WaU.  177;  Bemis  v.  Leonard,  118 
Jiass.  502.  We  have  no  doubt  of  the  correct- 
ness of  the  rule  thus  announced  in  Ward  v. 
Walters,  supra.  Nevertheless,  it  Is  now  11 
xears  since  the  decision  in  Wright  v.  For- 


restal was  made.  The  common  council  of 
Slilwiiukcp  .ipparently  acted  upon  the  faith 
of  timt  decision  In  the  case  at  bar.  It  thus 
lM>(-!inie  a  rule  of  property  in  the  making  of 
local  assessments  in  that  city.  Notwith- 
standing that  the  case  was,  in  our  Judgment, 
wrongly  decided,  still  we  feel  constrained  to 
adhere  to  it,  on  the  principle  of  stare  decisis, 
espeolnlly  ns  it  only  has  a  local  application. 
In  the  language  of  a  learned  Justice  of, the" 
supreme  court  of  the  United  States:  "It  is 
almost  as  Important  that  the  law  should 
be  settled  permanently  as  that  it  should  be 
settled  correctly.  Its  rules  should  be  flsod 
delilierately,  and  adhered  to  firmly,  unless 
clearly  errMieous.  Vacillation  is  a  serious 
evil."    Oilman  v.  Philadelphia,  3  Wall.  734. 

2.  The  assessments  of  benefits  and  dam- 
ages as  reviewed  and  corrected  by  the  board 
of  public  works  and  transmitted  to  the  com- 
mon council,  as  set  forth  in  the  complaint, 
seems  to  be  very  much  the  same  as  In 
Wright  V.  Forrestal,  supra,  and  the  same 
was  held  good  In  that  case.  But  this  case 
being  here  upon  demurrer,  the  allegations  of 
the  complaint  must  be  considered  as  true: 
and  that  alleges.  In  effect,  that  the  board  of 
public  works,  before  ordering  the  work  to 
be  done  in  front  of  the  plaintiff's  premises, 
did  not  view  the  same,  nor  consider  the 
amount  proposed  to  be  made  chargeable 
against  the  same  and  the  benefits  which 
would  accrue  to  the  plaintiff  in  consequence 
of  the  alleged  improvement,  and  did  not  as- 
sess against  the  promises  the  amount  of  ben- 
efits which  they  would  derive  therefrom 
when  completed  In  the  manner  contemplat- 
ed, and  did  not  take  into  consideration  the 
injury  to  and  total  destruction  of  the  plain- 
tiff's premises.  Assuming  these  allegations 
to  be  true,  as  we  must  on  this  demurrer.  It 
is  very  obvious  that  the  complaint  does  state 
a  good  cause  of  action.  The  order  of  the  cir- 
cuit court  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according 
to  law. 


PITTELKOW  V.  HERMAN  et  al. 
(Supreme  Court  of  Wisconsin.     Jan.  12,  1897.) 

Appeal  from  suporior  court,  Milwaukee  coun- 
ty;  R.  N.  Austin,  .Tmlite. 

Action  by  Charles  Pittelkow  ngainst  Henry 
Herman,  impleaded  with  the  city  of  Milwaukee 
and  another,  to  enjoin  the  aale  of  certain  lota 
for  a  special  tax,  and  to  restrain  defendant  Her- 
man from  disposing  of  certain  certificates  own- 
ed by  him.  From  an  order  granting  an  in- 
junotioD  pendente  lite,  defendant  Herman  ap- 
peals.    Reversed. 

Hoyt.  Ogden  &  Olwell,  for  appellant.  V.  W. 
Seely,  for  respondent. 

CASSODAY,  C.  J.  The  complaint  in  this 
case  is  substantially  the  same  as  in  Pittelkow 
T.  City  of  Milwaukee  (decided  herewitli)  6J)  N. 
W.  803.  In  this  case  the  want  of  view  of  the 
premises  by  the  board  of  public  works,  which  is 
alleged  in  the  complaint  upon  information  and 
belief  only,  is  expressly  denied;  and  upon  the 
motion  for  a  temporary  injunction  It  was,  in 
effect,   made   to  appear  affirmatively   that  the 
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epTeral  members  of  the  board  in  a  body  pro- 
ceeded to  Hadley  street,  and  viewed  the  street 
and  premises  frontin?  and  abutting  thereon 
from  First  street  to  Island  avenue,  for  the  pur- 
pose of  considering  the  amount  to  be  made 
chargeable  against  the  several  lots  or  pieces  of 
land  fronting  on  said  street,  and  the  benefits 
which,  in  their  opinion,  would  actually  accrue 
to  the  owners  of  the  same  by  reason  of  the  im- 
provement of  said  street  by  grading  and  gravel- 
ing the  roadway,  grading,  curbing  with  stone, 
and  planking  the  sidewalk,  and  paving  the  gut- 
ters in  pursuance  of  the  resolution  adopted  by 
the  common  council  June  11,  1894;  that  there- 
after the  board  made  its  assessment  of  bene- 
fits and  damages  which  the  lots  and  parcels  of 
land  fronting  on  Hadley  street  between  First 
street  and  Island  avenue  would  derive  or  suffer 
from  said  proposed  improvement,  a  copy  of 
which  said  assessment  is  set  forth  in  the  com- 
plaint in  this  action;  that  said  assessment  was 
made  upon  an  actual  view  of  said  premises.  In- 
cluding the  lota  belonging  to  the  plaintiff  de- 
scribed in  the  complaint.  Notwithstanding  such 
showing,  the  city  was,  by  order  of  the  court, 
enjoined  and  restrained  from  selling  the  lots 
mentioned  in  the  complaint  for  the  tax  therein 
mentioned,  and  from  issuing  any  certificates  of 
tax  sole  tliereon;  and  the  defendant  Herman 
was  thereby  enjoined  and  restrained  from  sell- 
ing or  disiKising  of  the  certificates  of  the  board 
of  public  works  by  him  owned  and  held,  as  al- 
leged in  the  complaint  From  that  order  the 
defendant  Herman  brings  this  appeal. 

As  indicated  in  the  opinion  filed  in  the  other 
case,  the  only  defect  In  the  proceedings  alleged 
in  the  complaint  was  the  want  of  such  view  by 
the  board  of  public  works.  In  this  case  such 
allegation  is  not  only  denied,  but  clearly  dis- 
proved. For  this  reason,  and  the  reasons  giv- 
en in  the  opinion  in  the  other  case,  that  portion 
of  the  order  of  the  superior  court  for  Milwaukee 
county  appealed  from  by  the  defendant  Herman 
is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  according  to  law. 


WILLIAMSON  T.  NEBVBS. 

(Supreme  Court  of  Wisconsin.     Jan.  12,  1887.) 

Appbai.  —  Rrvifw  of  Findixos  — Specific  Pbii- 

formasck— ttxcektaixtt  in  contkaot — 

Mistakes— EviDBN-CF— Taxes. 

1.  The  findings  of  fact  by  the  trial  court  can- 
not be  reviewed  where  the  bill  of  exceptions 
does  not  contain  all  the  evidence  given  at  the 
trial. 

2.  An  objection  that  a  contract  was  so  un- 
certain that  a  court  could  not  decree  specific 
performance  is  not  valid  where  the  uncertainty 
was  as  to  the  time  when  plaintiff  was  to  con- 
vey land,  since  the  legal  implication  is  that  the 
conveyance  was  to  be  made  within  a  reasonable 
time. 

8.  The  fact  that  plaintiff  did  not  have  title  to 
land  when  he  made  the  contract  to  convey  will 
not  preclude  a  suit  for  specific  performance, 
where  he  explained  the  condition  of  his  interest 
at  the  time  the  contract  was  made,  and  obtain- 
ed title  before  commencing  action. 

4.  Where  a  supplemental  agreement  to  con- 
vey increased  the  purchase  price,  defendant  will 
not  be  allowed  to  contend,  on  appeal,  in  an  ac- 
tion for  specific  performance,  that  the  increase 
was  a  mistake,  where  there  was  no  claim  in 
his  answer  that  any  mistake  occurred,  and 
there  is  no  evidence  on  that  point,  but  it  appear- 
ed that,  at  the  time  the  supplemental  agree- 
ment was  made,  accrued  interest  on  the  pur- 
chase money  amounted  to  the  difference  incorpo- 
rated in  the  instrument. 

5.  The  admission  of  improper  evidence  in  a 
suit  in  equity  does  not  constitute  error  where 
there  is  other  evidence  sufiicient  to  sustain  ei- 
ther the  finding  or  the  judgment. 


6.  Where  a  vendor  surrenders  possession  of 
a  portion  of  the  premises  to  the  vendee,  and 
covenants  to  execute  a  deed  free  and  clear  of 
all  incumbrances  when  the  purchase  money  is 
secured,  but  nothing  is  said  as  to  liability  for  ac- 
cruing taxes,  the  taxes  assessed  on  the  premises 
thereafter  should  be  prorated  according  to  the 
respective  possessions. 

Appeal  from  circuit  court,  Milwaukee 
county;   Frank  M.  Fish,  Judge. 

Action  by  J.  L.  Williamson  against  Wil- 
liam B.  Neeves.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    ModifietL 

This  action  was  brought  to  compel  the 
specific  performance  of  a  certain  agreement 
in  writing,  made  t>etween  the  parties  July 
22, 1891,  by  whlcli  the  plaintiff  agreed  to  sell 
and  convey  to  the  defendant  a  certain  tract 
of  land  therein  described,  containing  nine 
acres,  for  the  sum  of  $27,tXX),  and  to  accept 
as  payment  therefor,  all  the  buildings  there- 
on for  the  sum  of  $3,000,  and  eight  lots 
thereof  for  the  sum  of  $4,000,  and  the  re- 
mainder of  the  purchase  price  was  to  be  se- 
cured by  a  mortgage  on  said  land,  payable 
or  on  before  five  years,  with  interest  at  6 
per  cent,  per  annum,  payable  semiannually. 
It  was  agreed  that  the  land  should  be  plat- 
ted into  lots,  streets  graded,  sidewalks  made, 
curb  set,  and  put  in  proper  condition  to  be 
sold  out  in  lots;  that,  when  platted,  ssid 
mortgage  was  to  be  executed  npon  the  land, 
except  the  eight  lots  to  be  conveyed  to  tlie 
plaintiff.  On  the  24tb  of  May,  1892;  dif- 
ferences having  arisen  between  tbe  parties 
in  relation  to  this  contract,  they  entered  into 
another  written  agreement,  which,  it  was 
stated,  "Is  to  be  considered  as  a  modifica- 
tion of  *  *  •  and  Is  to  be  a  part  of  said 
agreement"  of  July  22, 1891.  By  this  agree- 
ment, plaintiff  was  to  convey  said  tract  of 
land,  by  a  warranty  deed  executed  by  him- 
self and  wife,  free  and  clear  of  all  incum- 
brances, and  to  accept.  In  payment  therefor, 
all  buildings  thereon  for  $3,000.  and  certain 
lots  therein  described  for  $9,000,  the  said 
tract  of  land  having  been  platted  as  W.  B. 
Necve«'  subdivision  No.  2,  which  sums  were 
to  be  deducted  from  the  purchase  price  ot 
$27,000  named  in  the  former  agreement 
"leaving  a  balance  due  said  Williamson  oa 
said  premises  of  $16,000,"  to  be  payable  as 
before  stated,  and  to  be  secured  by  mort- 
gages on  the  remaining  lots,  being  56  in 
number,— a  separate  mortgage  to  be  execut- 
ed upon  each  lot  for  the  pro  rata  amount 
to  be  due  on  each  lot  of  about  $285.  and  to 
aggregate  $16,000.  The  buildings  were  to 
be  moved  by  the  plaintiff  within  a  reasona- 
ble time,  upon  the  lots  to  be  conveye<i  to 
him  by  the  defendant,  and  such  conveyance 
and  said  mortgages  were  to  be  executed  si- 
multaneously with  the  execution  and  deliv- 
ery of  the  deed  of  the  entire  tract  hy  plain- 
tiff and  wife  to  the  defendant  The  com- 
plaint averred  a  tender  by  the  plaintiff  to 
the  defendant  of  the  stipulated  conveyance, 
March  28,  1893,  and  that  the  defendant  re- 
fused to  accept  the  same,  and  convey  spec- 
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ifled  lots  to  the  plaintiff,  and  to  execute  and 
deliver  the  required  mortgages  to  the  plain- 
tiff on  the  remaining  lots;  and  it  was  fur- 
ther averred  that  he  was,  and  always  had 
been,  ready  and  willing  to  perform  the 
agreement  on  his  part,  and  Judgment  was 
prayed  that  the  defendant  coiivey  said  lots 
described  to  the  plaintiff,  and  e:xccute  and 
deliver  the  stipulated  mortgages.  The  de- 
fendant, in  an  amended  answer,  admitted 
the  execution  of  the  agreements  relied  on, 
and .  alleged  that  he  proceeded  to  perform 
the  agreement  on  his  part,  had  the  land 
platted  into  lots  and  blocks,  and  commenced 
the  stipulated  improvements  thereon,  but 
that  he  was  hindered  and  delayed  by  plain- 
tiff's failure  to  remove  the  buildings  there- 
from; that  the  plaintiff  failed  to  carry  out 
and  perform  said  contract,  as  modified,  on 
his  part;  that  he  did  not  have  or  acquire 
title  to  said  premises  until  March.  1,  1893, 
and  so  was  unable  to  perform  the  contract 
as  provided  on  his  part.  He  also  alleged 
tender  to  the  plaintiff,  and  demand  for  the 
execution  of  a  deed  of  the  tract  of  land. 
December  1,  1892,  and  that  he  "tendered  and 
offered  to  deliver  to  the  plaintiff  all  the 
mortgages  and  deeds  of  conveyance  provid- 
ed to  be  delivered  by  the  defendant,"  but 
the  plaintiff  refused  and  neglected  to  ex- 
ecute and  deliver  said  deed.  He  admitted 
that.  March  28,  1893,  the  plaintiff  tendered 
to  him  a  deed  of  conveyance  of  said  land, 
bnt  not  upon  the  terms  and  conditions,  nor 
for  the  consideration,  mentioned  in  the  con- 
tracts. The  defendant  set  up  a  verified 
counterclaim  against  the  plaintiff  for  $17,- 
GOO  damages  for  failure  on  his  part  to  per- 
form said  contract,  averring  that  the  de- 
fendant had  performed  each  and  every  of 
the  conditions  of  said  contract,  until  the 
plaintiff  refnsed  and  neglected  to  perform, 
whereby  the  defendant  was  prevented  from 
further  carrying  out  the  said  contract,  al- 
thoogh  he  was  willing  and  ready  to  do  so. 
This  counterclaim  was  subsequently  with- 
drawn. At  the  trial  the  defendant  demur- 
red to  the  complaint,  ore  tenus,  on  the 
sronnd  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  but  his  de- 
mnrrer  was  overruled.  The  bill  of  excep- 
tions does  not  state  or  show  that  it  contains 
all  the  evidence  produced  at  the  trial.  The 
court  found  the  allegations  of  the  complaint 
to  be  true,— that  the  parties  executed  the 
written  agreement  of  July  22,  1891;  that 
the  defendant  took  possession  of  the  prem- 
ises described,  except  the  buildings  there- 
on, and  proceeded  to  plat  the  said  land  Into 
streets  and  lots,  and  cause  such  plat  to  be 
recorded,  and  performed  a  considerable 
amount  of  grading  and  other  work,  and  sold 
and  disposed  of  a  considerable  amonnt  of 
sand  from  said  premises,  receiving  to  bis 
own  use  the  proceeds  of  said  sale;  that  the 
second  agreement,  modifying  the  first,  was 
subsequently,  executed;  that,  in  December, 
1892,  the  plaintiff  gave  the  defendant  an  ab- 


stract of  title,  and  he  expressed  himself  as 
satisfied  with  the  title  as  shown  by  it,  and 
he  had  ever  since  retained  the  abstract;  that 
the  plaintiff  had  duly  offered  to  perform  all 
the  terms  of- said  contracts  on  his  part,  and 
that  any  delay  in  time  in  the  performance 
of  the  terms  thereof  by  him  had  been  ac- 
quiesced In  and  waived  by  the  defendant; 
tliat  the  defendant,  in  his  original  verified 
answer  of  February  10,  IS&l,  alleged  that 
he  "was  willing  to  carry  out  the  terms  of 
said  contracts,"  and  In  and  by  said  answer 
asked  the  court  for  a  Judgment  that  the 
plaintiff  be  compelled  to  perform  the  con- 
ditions of  said  contracts  according  to  the 
terms  thereof.  Judgment  was  given  in  fa- 
vor of  the  plaintiff,  substantially  as  prayed, 
adjudging  that  the  sum  of  $16,000,  with  in- 
terest at  6  per  cent  from  June  1,  1892,  was 
due  the  plaintiff;  that,  upon  the  execution 
and  delivery  by  the  plaintiff  and  his  wife 
to  the  defendant  of  a  warranty  deed  of  the 
land  contracted  to  be  sold  to  him,  tlie  de- 
fendant should  deliver  to  the  plaintiff  a  war- 
ranty deed,  conveying,  free  from  Incum- 
brances, the  lots  described  in  said  contract, 
and  that  he  execute  and  deliver  to  the 
plaintiff  66  separate  notes,  and  purchase- 
money  mortgages  securing  the  same,  each 
for  $285.71,  payable  in  five  years  from  June 
1,  1892,  with  Interest,  etc.,  each  of  said 
mortgages  to  cover  one  of  the  56  lots  not 
conveyed  by  the  defendant  to  the  plaintiff, 
and  that,  within  a  reasonable  time  after  the 
execution  of  said  deeds,  notes,  and  mort- 
gages, the  plaintiff  remove  the  buildings  be- 
longing to  him  upon  the  lots  so  conveyed 
by  the  defendant  to  the  plaintiff;  that.  In 
case  of  the  refusal  or  neglect  of  the  defend- 
ant to  comply  with  said  terms,  then  and  In 
that  event  the  title  to  said  tract  of  land  of 
nine  acres  be,  and  It  was  thereby  declared 
to  be,  vested  in  the  defendant,  in  the  same 
manner  as  if  conveyed  to  him  by  deed,  sav- 
ing and  reserving  the  particular  lots  which 
were  to  be  conveyed  to  the  plaintiff,  the  title 
to  each  of  which  should  be  and  remain  in 
him  in  like  manner  as  If  conveyed  to  him 
by  the  defendant  as  directed;  that  the  plain- 
tiff have  and  retain  a  lien  upon  the  remain- 
ing lots  for  said  sum  of  $16,000  and  inter- 
est. In  like  manner  as  if  the  defendant  had 
executied  and  delivered  his  separate  pur- 
chase-money mortgages  on  each  of  said  56 
lots  for  1285.71;  and  that  the  plaintiff  have 
the  right  to  collect  said  purchase  money 
and  Interest,  so  secured,  as  by  law  provided; 
and  the  plaintiff  had  Judgment  for  costs. 
The  defendant  appealed. 

O.  W.  Briggs,  for  appellant.  Lindley  Col- 
lins and  Miller,  Noyes,  Miller  &  Wahl,  for 
respondent. 

PINNEY.  J.  (after  stathig  the  fbcts).  1.  The 
bill  of  exceptions  does  not  state  or  show  that  It 
contains  all  the  evidence  given  at  the  triaL 
The  findings  of  fact  by  the  trial  court,  there- 
fore, cannot  be  reviewed,  but  must  be  accepted 
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OS  verities.  The  presumption  Is  that  the  flnd- 
ings  are  correct.  Error  must  be  made  to  ap- 
pear affirmatively,  and  the  burden  of  showing 
it  from  the  recwd  is  on  the  appellant.  In  re 
Meseberg-s  Estate,  91  Wis.  399,  M  N.  W.  1002; 
McDermott  v.  Railroad  Co.,  91  Wis.  89-44,  64 
N.  W.  430. 

2.  The  complaint  la  quite  general  In  its  alle- 
gations, but  it  altars  to  contain  all  the  aver- 
oienta  essential  to  a  complaint  for  specific  per- 
formance. Several  objections  were  made  to  the 
contract  of  July  22,  1891,  aa  that  it  was  so  un- 
certain that  the  court  could  not  decree  specific 
performance  of  it,  for  no  time  was  fixed  when 
the  plaintiff  was  to  omvey,  nor  when  the  plat- 
ting, grading,  laying  of  sidewalks,  setting  curb, 
etc.,  were  to  be  done,  nor  by  whom,  and  that 
It  was  not  ^ecified  when  the  mortgage  should 
be  executed.  The  modification  of  the  contract 
by  the  agreement  of  May  24,  1892,  expressly 
made  a  part  of  the  original  contract,  obviated 
these  objections,  except  as  to  the  time  when 
the  plaintiff  was  to  convey,  in  respect  to  which 
the  legal  implication  is  that  the  conveyance  was 
to  be  made  and  delivered  within  a  reasonable 
time  for  that  purpose  after  the  defendant  had 
performed  on  his  part  so  aa  to  be  entitled  there- 
ta  It  was  agreed  that  the  conveyance  of  the 
tots  described  in  the  contract,  by  the  defendant 
to  the  plaintiff,  and  the  execution  of  the  mort- 
gages to  him  for  the  unpaid  purchase  money, 
were  to  take  place  simultaneously  with  the  ex- 
ecution and  delivery  of  the  conveyance  of  the 
tract  of  nine  acres  to  the  defendant.  The  gen- 
CTRl  provisions  of  the  contract  show,  we  think, 
that  the  defendant  was  to  plat  the  land  and 
make  the  specified  improvements.  The  parties 
have  so  construed  it,  and  acted  accordingly, 
and  both  assume  that  i)osition  in  their  plead- 
ings. As  to  the  woric  specified,  the  defendant 
was  bound  to  perform  it  within  a  reasonable 
time  for  that  purpose.  The  defendant  took 
possession  of  the  land,  and  platted  the  ground, 
and  to  a  considerable  extent  proceeded  with  the 
work  of  making  the  contemplated  Improve- 
ments 80  as  to  fit. the  lots  for  sale,  and  be  sold 
sand  from  the  premises  to  a  very  considerable 
amount.  When  the  contract  was  made,  it  ap- 
pears that  it  was  explained  to  the  defendant 
that  the  deed  of  the  lands  to  the  plalntiflT  had 
been  deposited  in  escrow  with  a  third  party, 
awaiting  performance  of  some  condition  of  the 
plaintifTs  purchase  before  it  could  be  delivered, 
but  which  he  mi^t  at  any  time  perform,  and 
that  the  defendant  expressed  himself  satisfied 
with  the  situation.  The  plaintiff  obtained  the 
legal  title.  It  would  seem,  In  December,  1892,— 
at  all  events,  several  months  before  this  action 
was  commenced.  This  was  in  time  to  enable 
him  to  perform  on  his  part,  and  entitle  him  to 
qwdfic  performance.  Gates  v.  Parmly  (Wis.) 
C6  N.  W.  254. 

3.  Almost  if  not  the  entire  controversy  be- 
tween the  parties  seems  to  have  been  in  rela- 
tion to  the  accrued  Interest  upon  the  unpaid 
purchase  money,  as  stipulated  In  the  contract 
as  modified,  from  June  1,  1S92.  The  contract 
that  the  defendant  should  pay  interest  from 


that  date  is  clear  and  explicit.  He  was  willing, 
it  seems,  to  pay  it,  if  the  plaiutiff  would  tabe 
lots  in  Milwaukee  or  elsewhere,  but  attempts 
to  settle  it  in  that  manner  failed,  the  defendant 
declaring  that  he  would  not  pay  it  in  money. 
It  was  suggested,  also,  that  some  mistake  bad 
intervened  in  the  agreement  modifying  the  orig- 
inal contract,  by  which  the  balance  of  the  par- 
chase  money  due  to  tlie  plaintiff  was  stated  at 
$16,000,  instead  of  $15,000,  which  latter  sum  b 
the  amount  th.at  would  remain,  after  deducting 
the  price  of  the  buildings  and  of  the  lots  which 
the  plaintilE  was  to  have,  amounting  to  $12.- 
000,  from  the  purchase  price  of  the  land,  of 
$27,000.  As  a  matter  of  compntation,  this 
would  seem  to  be  true,  but  it  appears  that  about 
$1,000  bad  then  accrued  for  interest  on  unpaid 
purchase  money,  from  the  date  of  tlie  original 
contract,  according  to  its  terms,  and  the  agree- 
ment of  June  22,  1892,  was  made  to  settle  and 
adjust  existing  differences  between  the  parties. 
Besides,  there  is  no  claim  in  the  answer  that 
any  such  mistake  occurred,  and  there  is  nothing 
in  the  evidence  tending  to  show  that  the  de- 
fendant either  supposed  w  claimed  that  any 
such  mistake  had  been  made.  We  most  bold 
that  the  unpaid  balance  of  purchase  money  was 
correctly  stated  hi  the  agreement  of  Jane  22. 
1892,  at  $16,000, 

4.  The  point  that  evidence  objected  to  by  the 
defendant  was  improperly  admitted  cannot  be 
sustained.  There  was  sufficient  competent  evi- 
dence appearing  in  the  record  to  JnstUy  the 
findings,  if  the  evidence  objected  to  bad  been 
excluded.  This  is  an  equity  case,  and  tbe  ad- 
mission of  improper  evideiKse  will  not  consti- 
tute error,  if  there  Is  other  evidence  sufficient  to 
sustain  either  the  findings  or  the  judgment. 

6.  Objection  is  made  to  the  judgment,  that 
it  requires  the  defendant  to  execute  56  notes 
of  $285.71  each,  to  be  secured  by  separate 
mortgages  on  each  of  the  56  lots  to  be  re- 
tained by  the  defendant,  while  the  contmrt 
did  not  require  such  notes  to  be  given.  This 
error,  if  any,  is  a  harmless  one,  for,  tf  tbe 
defendant  neglects  or  refnses  to  give  the 
notes  and  the  mortgages,  by  the  terms  of  the 
judgment  the  plaintiff  Is  only  to  have  and  re- 
tain a  lien  on  tbe  said  66  lots  for  the  unpaid 
purchase  money,— that  is  to  say,  $285.71  on 
each  of  said  lots,  with  "the  right  to  coDect 
the  balance  of  said  purchase  money,  and  in- 
terest thereon,  so  secured,  as  by  lavir  pro- 
vided." It  lies  wholly  with  the  defendant 
to  give,  or  refuse  to  give,  the  notes.  If  he 
refuses  to  give  them,  the  debt  and  accruing 
interest  remains  a  charge  on  the  lots.  Of 
this  he  cannot  be  heard  to  complain. 

6.  A  finding,  made  at  tbe  defendant's  re- 
quest, is  to  the  effect  that  "at  all  times  since 
the  making  of  the  contract  of  May  24.  1892. 
there  had  been,  and  are  now,  existing 
against  said  premises,  outstanding  liens  for 
unpaid  taxes  for  the  years  1891,  1892,  1893. 
and  1894,  which  amount  to  about  $1,000." 
All  these  taxes  appear  to  have  been  levied 
and  charged  against  the'  tract  of  land  sold 
by  the  plaintiff  to  the  defendant,  and  became 


Minn.) 


PABST  BREWING  CO.  v.  BUTCHABT 


809 


iBCTunbrancea  tbereon  after  such  sale,  and 
after  the  d^endant  had  been  let  into  posses- 
sion. The  contract  made  no  provision  as  to 
whether  the  vendor  or  the  vendee  should 
pay  the  taxes  accruing  prior  to  the  execution 
of  the  conveyance,  nor  are  we  aware  of  any 
statutory  provision  applicable  to  such  a  case. 
After  the  execution  of  the  contract,  the  ven- 
dee must  be  regarded  as  the  real  owner  of 
the  property,  though  not  the  holder  of  the 
legal  title,— the  vendor  holding  the  legal  title 
in  trust  for  the  vendee,  subject  to  the  pay- 
ment of  the  purchase  money;  and,  as  be- 
tween the  parties,  the  latter  Is  regarded  as 
a  mortgagor,  and  the  vendor  as  the  mort- 
gagee, of  tbe.  i>remiBeB  for  the  amount  due 
for  tbe  -purchase  money.  The  contract  of 
May  24,  1892,  must  be  regarded  as  a  modi- 
fication of,  and  relates  back  to,  and  by  its 
terms  forms  a  part  of,  tbe  contract  of  July 
22,  1891,  under  which  the  defendant  obtained 
possession,  before  the  agreement  of  May  24, 
1892,  was  executed.  The  law  appears  to  be 
well  settled  that,  where  a  vendor  surrenders 
possession  of  the  premises  sold,  and  the 
rendee  obtains  possession  and  the  use,  and 
the  vendor  covenants  to  execute  a  convey- 
ance or  warranty  deed,  free  and  clear  of  all 
Incumbrances,  when  the  purchase  money  is 
paid  or  secured,  the  vendee  Is  liable  for  the 
taxes  assessed  upon  such  premises  after  his 
taking  possession  under  the  contract,  and  he 
cannot  require  a  covenant  in  the  deed  to  him 
against  a  lien  for  such  taxes.  Miller  v. 
Corey,  16  Iowa,  166;  Ught  ▼.  West,  42  Iowa, 
138;  Meyer  r.  Oonnty  of  Dubuque,  49  Iowa, 
193;  Spangler  v.  York  Co.,  13  Pa.  St.  327; 
Farber  v.  Pnrdy,  69  Mo.  601;  Mannfactnr- 
Ing  Co.  V.  Jenkins,  47  Mo.  App.  664;  Brown 
T.  Brown.  124  Mo.  85,  27  S.  W.  662;  WU- 
lard  V.  Bloant,  11  Ired.  624.  It  Is  found  that 
the  defendant,  after  the  making  of  the  agree- 
ment of  July  22,  1891,  took  possession  of 
the  premises,  except  the  buildings,  which 
had  not  been  removed  at  the  time  of  the 
trial;  the  defendant  having  acquiesced  in 
tbe  bnildlngs  thas  remaining.  The  purchase 
price  of  the  buildings  was  $3,000;  the  lots, 
part  of  the  tract,  which  were  to  be  conveyed 
to  tbe  plaintiff,  were  valued  at  $9,000:  and 
the  plaintiff  continued  to  lease  tbe  buildings 
ami  receive  rents  therefor,  as  he  testifies,  to 
«|nite  an  amount.  Tbe  purchase  price  of  the 
entire  premises  and  accrued  interest,  as  ad- 
justed by  the  contract  of  May  24,  1892,  was 
928.000,  sbowlng  that  it  would  be  equitable. 
nnder  the  circumstances,  as  a  condition  of 
specific  performance,  that  the  parties  should 
pay  and  discharge  the  tax  Hens  mentioned 
in  tbe  finding.— tbe  plaJntitr  three-sevenths 
thereof,  and  the  defendant  four-sevenths,— 
and  that  the  judgment  of  the  circuit  court 
should  so  require,  and  secure  payment  there- 
of by  Its  judgment  accordingly. 

7.  With  the  exception  above  stated,  tbe 
findings  support  the  judgment,  and,  if  they 
failed  to  do  so,  this  would  not  constitute  re- 
Tersible  error,  If  it  appeared,  as  in  this  case 


we  think  it  does,  from  tbe  evidence  in  tbe 
record,  that  tbe  judgment  In  its  material 
parts,  except  as  above  qualified,  is  support- 
ed and  warranted  by  the  evidence.  Wilkin- 
son v.  Wilkinson.  59  Wis.  5r)7,  18  N.  W.  527: 
Jones  V.  Jones,  71  Wis.  520,  38  N.  W.  88; 
Sanford  v.  McCreedy,  28  Wis.  103.  For 
these  reasons,  tbe  judgment  of  tbe  circuit 
court  must  be  reversed,  and  tbe  cause  re- 
manded to  the  circuit  court,  to  ascertain  the 
amount  of  the  said  tax  liens,  and  to  render 
judgment  as  before,  but  requiring  the  pay- 
ment of  the  amount  due  on  said  tax  liens, 
and  securing  the  payment  thereof,  in  accord- 
ance with  the  opinion  of  this  court  No 
costs  will  be  allowed  on  this  appeal,  but  the 
respondent  is  to  pay  the  fees  of  the  clerk 
of  this  court.  Judgment  is  ordered  accord- 
ingly. 


PABST  BREWING  CO.  v.  BUTCHART, 

SheriSf. 

(Supreme  Court  of  Minnesota.    Jan.  15,  1897.) 

FriPDULEXT  Co.VVET ANCE  —  CaiTTKL  MOKTOAGE. 

A  chattel  mortgage  on  a  retail  stock  of 
goods  provided  that  the  mortgagor  should  sell 
the  Koods  in  the  regular  coarse  of  buslnesg.  and 
apply  the  proceeds  in  keeping  up  the  stock  and 
defraying  the  expenses  of  running  the  buiUoesfl, 
and  that  all  of  the  balance  of  the  i)r<K-eeda 
should  be  paid  to  the  mortgagee,  to  be  appliod  on 
the  mortgage  indebtedness.  Held,  the  mortgage 
was,  on  its  face,  fraudulent  and  void  as  to  the 
creditora  of  the  mortgagor. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty;  J.  D.  Ensign,  Judge. 

Action  by  the  Pabst  Brewing  Company 
against  W.  W.  Butchart.  sheriff  of  St  Louis 
county.  From  an  order  dismissing  tbe  ac- 
tion and  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

McOindley  &  Whiteley.  for  appellant  Wil- 
son &  Wray,  for  respondent 

CANTY,  J.  Under  an  execution  Issued  on 
a  judgment  against  one  Wagner,  defendant,, 
as  sheriff  of  St.  Louis  county,  levied  on  cer- 
tain liquors,  tbe  property  of  Wagner.  Plain- 
tiff brought  replevin,  claiming  the  property 
under  a  chattel  mortgage,  made  and  deliv- 
ered to  it  by  Wagner,  and  filed  of  record 
prior  to  such  levy.  On  tbe  trial,  tbe  court 
held  plaintiff's  chattel  mortgage  void  on  Its 
face  as  to  the  creditors  of  Wagner,  and  dis- 
missed the  action.  Plaintiff  appeals  from 
an  order  denying  its  motion  for  a  new  trial. 

The  only  question  raised  on  this  appeal  is 
whether  or  not,  as  to  the  creditors  of  Wag- 
ner, tbe  chattel  mortgage  is  void  on  its  face: 
and  we  are  of  the  opinion  that  It  Is.  It  is: 
the  same  chattel  mortgage  considered  in  the 
case  of  Pierce  v.  Wagner  (Minn.)  66  N.  W, 
977;  Id.,  67  N.  W.  537.  But  in  that  case  the 
question  here  presented  was  not  decided,  as 
there  was  oral  evidence  tending  to  prove,  as 
tbe  court  below  decided,  that  the  mortgage 
was,  as  to  creditors,  void  In  fact,  and  the 
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rleclBlon  was  afflrmed.  The  mortgage  re- 
cites that  It  covers  a  stock  of  liquors  aud 
cigars,  "being  used  b7  the  party  of  the  first 
part  in  carrying  on  and  conducting  a  sa- 
loon." It  further  recites  that  the  stock 
which  it  so  covers  Is  of  the  value  of  $1,500. 
and  It  provides  that  said  stock  shall,  until 
the  mortgage  debt  la  paid,  be  kept  up  to 
that  value  by  purchases  from  time  to  time 
by  the  mortgagor;  that  the  proceeds  of  sales 
In  the  business  shall  be  used  to  keep  up  the 
stock;  that  the  mortgage  shall  also  be  a  lien 
on  the  new  stock  so  purchased;  that  the  re- 
mainder of  the  proceeds  of  said  sales  shall 
be  used  in  defraying  all  necessary  expenses 
of  carrying  on  and  conducting  said  saloon; 
"and  the  balance  of  said  proceeds,  after  the 
said  purchase  of  new  goods  to  supply  the 
place  of  the  goods  sold  in  carrying  on  and 
conducting  of  said  business,  so  as  to  keep 
said  stock  of  the  value  of  $1,500  as  afore- 
said, and  the  expense  of  carrying  on  aud 
conducting  of  said  business  as  aforesaid, 
shall  be  used  alone  for  the  payment  of  the 
Indebtedness  hereby  secured."  The  mort- 
-gagor  covenants  to  pay  over  to  the  mort- 
gagee "air  said  surplus  proceeds  of  the  sales 
of  snid  stock,  and  to  that  end  the  said  party 
of  the  first  part  Is  hereby  created  an  agent 
of  the  said  party  of  the  second  part  to  so 
sell  said  liquors,  cigars,  etc.,  at  retail,  as 
aforesaid;  to  purchase  supplies  for  said  sa- 
loon from  time  to  time  under  the  regulations 
and  restrictions  herein  Imposed;  to  pay  off 
and  discharge  all  the  necessary  expenses  In- 
-cldent  to  and  connected  with  the  carrying 
on  and  conducting  of  said  saloon;  and  to 
pay  over  and  have  credited  upon  said  notes 
said  surplus  proceeds  of  said  saloon  busl- 
ness  from  time  to  time  as  aforesaid."  It  Is 
further  provided  that  the  mortgagor  shall 
keep  a  correct  account  of  his  daily  sales, 
''and  account  for  his  actions  and  doings  once 
a  month,  until  the  full  payment  of  the  in- 
debtedness hereinbefore  mentioned." 

On  the  face  of  this  mortgage.  Its  chief  pur- 
pose would  seem  to  be  to  preserve  the  stock 
and  good  will  of  the  business,  shielded  from 
the  creditors  of  the  mortgagor.  At  least, 
that  is  the  primary  purpose.  It  is  a  first 
mortgage  for  this  purpose,  and  a  second 
mortgage  for  the  payment  of  appellant's 
claim.  The  whole  stock  may  eventually  be 
consumed  In  defraying  the  expenses  of  the 
business  which  it  is  stipulated  shall  be  kept 
up  and  continued,  and  not  a  dollar  may  ever 
be  left  to  apply  on  the  mortgagee's  claim. 
It  is  a  very  common  thing  for  a  merchant  to 
-find  himself  running  a  losing  business,  espe- 
cially in  dull  times,  or  times  of  financial 
stringency.  If  such  a  chattel  mortgage 
should  be  upheld,  it  would  permit  every 
merchant  who  found  himself  In  such  a  con- 
dition to  bold  his  assets  for  the  purpose  of 
continuing  and  keeping  up  his  business,  and, 
as  be  would  hope,  tiding  him  over  the  dull 
times.  He  could  accomplish  this  by  giving 
such  a  chattel  mortgage  to  one  of  his  cred- 


itors, which  would  serve  as  a  shield  against 
all  of  his  creditors.  The  mortgage,  on  Its  face, 
permits  the  mortgagor  to  dispose  of  the  mort- 
gaged property  for  his  own  use  and  benefit. 
The  fact  that  It  limits  such  use,  and  prescribes 
the  particular  benefit  to  himself  to  which  be 
shall  apply  the  proceeds  of  the  property,  does 
not  make  the  mortgage  any  the  less  fraudulent 
as  to  creditors.  For  cases  somewhat  simi- 
lar to  this  see  Gallagher  v.  Rosenfiield,  47 
Minn.  SOT,  50  N.  W.  696,  and  Greenbanm 
V.  Wheeler.  90  IlL  296.    Order  affirmed. 


HAUSE  V.  MANNHEIMER. 
(Supreme  Court  of  Mhinesota.  Jan.  15,  1897.) 
CoKPoRATioss  —  Estoppel  to  Dbst  ExisTFsrK. 
In  an  action  to  recover  the  balance  of  an 
unpaid  sutucription  for  stock,  held,  the  defendant 
recognized,  dealt  with,  and  became  a  stockholder 
In  a  de  facto  coiporation,  and  is  now  estopped 
from  questioning  its  existence,  or  asserting  tmit 
it  never  was  legally  organized,  by  reason  of  a 
falloie  to  comply  with  tiie  statute  in  fiiing  with 
the  secretary  of  state  proof  of  the  publication  of 
its  articles  of  incorporation,  as  required  by  sec- 
tion 2504,  Gen.  St.  1894. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
WiUlam  Louis  Kelly,  Judge. 

.Iction  by  Ludowic  V.  Hause,  receiver  of 
the  St.  Paul  Athletic  Association,  against 
Robert  Maunheimer.  Judgment  for  plain- 
tiff.   Defendant  appeals.     Afllrmed. 

C.  D.  &  Thos.  D.  O'Brien,  for  appellant. 
Henry  B.  Farwell,  (or  respondent. 

CANTY,  J.  The  articles  of  Incorporation 
of  the  St.  Paul  Athletic  Association  were 
duly  made,  and  were  filed  In  the  office  of  the 
secretary  of  state,  and  also  in  the  office  of 
register  of  deeds  of  Ramsey  county.  In  April, 
1888,  and  thereafter.  In  the  same  month, 
were  published  every  day  for  a  week  in  a 
daily  newspaper  published  in  St  Paul,  In 
that  county,  but  no  affidavit  of  proof  of  such 
publication  was  ever  filed  in  the  office  of  the 
secretary  of  state,  as  required  by  section 
2594,  Gen.  St  1S&4.  In  Christian  v.  Bow- 
man, 49  Minn.  99,  51  N.  W.  663,  this  court 
held  the  filing  of  such  affidavit  essential  to 
the  creation  of  a  corporation  de  Jure.  On 
April  2,  1888,  the  defendant  agreed  with  the 
promoters  of  this  proposed  corporation  to 
subscribe  for  10  shares  of  Its  capital  stock, 
of  the  par  value  of  $100  each.  The  associa- 
tion began  to  do  business  in  April,  1888,  and 
continued  to  do  the  business  for  which  it  was 
organized  until  March,  1804,  when,  being  in- 
solvent, the  piaintiflT  was  appointed  receiver 
for  it  in  an  action  under  chapter  76,  Gen.  St. 
1804.  In  the  meantime  there  had  been  meet- 
ings of  the  stockholders  and  board  of  direct- 
ors of  the  association.  It  had  elected  officers, 
"purchased  and  took  a  conveyance  to  Itself 
as  a  corporation"  of  certain  real  estate  In 
West  St.  Paul,  caused  the  same  to  be  Im- 
proved by  building  thereon,  and  expended 
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large  gums  of  money  tberefor.  On  May  12, 
1S88,  defendant,  by  his  duly-aatborized 
agent,  paid  the  association  $400  as  a  pay- 
ment on  such  Btoclc,  and  such  agent  received 
a  certificate  of  stock  for  said  10  shares  of 
stocli,  signed  by  the  president  and  secretary 
of  the  association,  and  sealed  with  its  cor- 
porate seaL  "Thereafter,  and  on  or  l>efore 
May  1,  1888,"  defendant  paid  $200  more  on 
-said  stock.  The  receiver  brought  this  action 
to  recover  the  balance  of  $400.  The  court 
below  found  for  plaintiff,  and,  from  the  Judg- 
ment entered  thereon,  defendant  appeals. 

The  only  ground  for  reversal  urged  by  ap- 
pellant is  that,  as  no  proof  of  the  publication 
of  the  articles  of  Incorporation  was  ever  filed 
In  the  office  of  secretary  of  state,  the  alleged 
■corporation  was  never  legally  created,  and 
he  contends  that,  therefore,  plaintiff  is  not 
entitled  to  recover  on  the  stock  subscription. 
We  cannot  so  hold.  Under  the  definition  of 
a  corporation  de  facto  laid  down  in  Finne- 
gan  V.  Noerenberg,  52  Minn.  239,  53  N.  W. 
1150^  this  association  was  such  a  corpora- 
tion. Bnt  that  is  not  alL  Defendant  dealt 
with  the  association  as  a  corporation,  and  as 
a  member  thereof.  As  held  in  Foster  ▼. 
Moulton,  35  Minn.  458,  29  N.  W.  165,  such  an 
association,  though  not  a  corporation  de  Jnre, 
is,  as  between  Itself  and  its  members,  to  be 
treated  as  a  corporation  de  facto.  See,  also, 
Economizer  Co.  ▼.  Denslow,  46  Minn.  171,  48 
N.  W.  771;  Electric  C!o.  v.  Dixon,  46  Minn. 
463,  49  N.  W.  244.  In  such  a  case  the  mem- 
ber is  estopped  from  denying  the  existence 
of  the  corporation.  Of  course,  If  appellant 
bad  never  recognized  the  existence  of  this 
corporation,  and  had  never  dealt  with  it  as 
such,  he  would  not  be  thus  estopped.  The 
making  of  the  original  subscription  before 
the  association  was  formed,  or  claimed  to  be 
formed,  would  not  be  such  a  recognition  or 
«nch  a  dealing.  He  contends  that  he  has 
never  since  recogpnixed  It  or  dealt  with  it. 
The  conrt  below  found  as  facts:  "That  the 
defendant  never  had  any  personal  knowl- 
edge of  the  transaction  of  any  business  by 
said  association,  or  of  the  amount  of  the 
stock  to  be  Issued  by  it,  or  the  amount  that 
was  sul>8cribed  for  to  it,  or  any  personal 
knowledge  of  the  issuance  to  himself  of  the 
stock  certificate  hereinbefore  mentioned,  ex- 
cept that  after  said  certificate  was  delivered 
to  said  Goodklnd  (said  agent)  for  defendant, 
bnt  exactly  at  what  time  does  not  appear, 
the  defendant  was  told  <hat  said  certificate 
had  been  so  delivered  to,  and  received  by, 
said  Goodklnd."  But  the  court  also  found 
that  the  agent.  Goodklnd.  was  authorized  by 
appellant  to  pay  the  $400  for  him,  and  that, 
at  the  time  Goodklnd  paid  it,  the  association 
delivered  the  stock  certificate  to  him  for  de- 
fendant. Again,  the  appellant  himself  after- 
wards paid  $200  on  the  stock.  Then,  even 
if  he  did  not  have  any  personal  knowledge 
of  the  transactions,  of  the  association,  there 
were  sufficient  clrcnmstanees  known  to  him 
to  put  him  on  inquiry.     He  paid  $600  on  his 


stock  subscription,  and,  according  to  his  own 
position,  neglected  for  five  or  six  years  to 
inquire  what  had  become  of  the  $600  or  the 
association,  and  during  all  of  this  time,  both 
before  and  after  he  paid  this  money,  the  as- 
sociation was  carrying  on,  in  a  most  open 
and  public  manner,  the  very  business  for 
which  it  proposed  to  organize.  If  Goodkina 
was  authorized  to  receive  the  certificate,  his 
act  in  receiving  it  was  the  act  of  his  princi- 
pal. If  he  was  not  so  authorized,  still  the 
long  delay  of  the  principal,  and  bis  failure  to 
repudiate  his  agent's  act  in  receiving  the  cer- 
tificate, in  connection  with  the  other  facts 
found  by  the  court,  conclusively  show  a  rati- 
fication of  such  act  by  the  principal.  In 
either  case  the  act  of  the  agent  in  recognis- 
ing and  dealing  with  the  association  must 
be  regarded  as  the  act  of  appellant;  and  this 
was  followed  up  by  the  appellant's  personal 
act  In  paying  $200  more  to  the  association. 
Judgment  affirmed. 


WALSH  v.  FEATHERSTONB. 
(Supreme  Court  of  Minnesota.     Jan.  4,  1897.) 
Bond  or  biDiMNiTr — Conbtboction  —  Riobt  or 
Actios. 
A  bond,  in  which  the  maker  agrees  to  gnar^ 
anty  the  obligee  therein  named  against  certain 
liability,  construed  to  be  merely  an  agreement 
to  indemnify  the  obligee,  and  save  him  harm- 
less from  such  liability,  and  not  an  agreement 
for  the  benefit  of  the  third  party  in  whose  favor 
such  liability  was  incurred;   and  the  latter  can- 
not maintain  an  action  on  the  bond. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Hennepin  coun- 
ty:  G.  B.  Elliott,  Judge. 

Action  by  James  T.  Walsh  against  John 
Featherstone.  Verdict  for  defendant.  From 
an  order  denying  a  new  trial,  plaintiff  appeals. 
Aflirmed. 

F.  A.  Gilman,  for  appellant  Rome  G. 
Brown  and  Charles  S.  Albert,  for  respondent 

CANTY,  J.  The  defendant  made  a  bond,  or 
Instrument  und»  seal,  dated  August  1,  1898, 
by  which,  in  consideration  of  one  dollar  and 
other  valuable  considerations,  he  promised  as 
follows:  "I  *  •  •  do  hereby  guaranty 
*  *  *  Mississippi  Land,  Loan  &  Investment 
Company  •  •  •  against  any  liability  by 
reason  of  any  transaction"  of  said  company 
"entered  Into  since  the  fourth  day  of  March, 
1890."  The  plaintiff  had  a  transaction  with 
said  company  since  that  time,  to  wit  hi  1891, 
by  which  it  became  indebted  to  him  In  the 
sum  of  $292.90,  and  brings  this  action  to  re- 
cover from  defendant '  on  this  contract  the 
amount  so  due  him.  On  the  trial  the  court 
ordered  a  verdict  for  defendant,  and,  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 
The  order  must  be  affirmed.  In  the  agree- 
ment above  referred  to,  defendant  does  not 
promise  to  pay  any  of  the  debts  of  the  invest- 
ment company.  His  promise  to  guaranty  it 
against  liability  Is   merely   an  agreement  to 
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Indemnify  it  or  care  it  harmless  (see  Bausman 
V.  Guarantee  Oo.,  47  Minn.  377,  50  N.  W.  486), 
and  cannot  be  constmed  as  an  agreement  for 
the  benefit  of  third  parties.  K\en  the  obligee 
himself  cannot  maintain  an  action  on  such  an 
agreement  until  he  has  paid  the  claim  against 
wliidti  be  has  by  the  contract  been  indemni- 
fled.  CampbeU  y.  Botering,  42  Minn.  115,  43 
a.  W.  795;  WeOer  v.  Eames,  15  Minn.  461 
(Gil.  37^.     Order  alHrmed. 

On  Motion  for  Reargument. 

(Jan.  20,  1897.) 

The  motion  for  a  reargument  is  denied;  but 
whether  or  not  the  obligee  himself  could 
maintain  an  action  on  this  agreement  is  a 
question  as  to  -which  there  may  be  some  doubt, 
and  one  which  it  was  not  necessary  to  pass  on 
In  this  case.  For  these  reasons  the  dictum 
at  the  end  of  the  opinion  stating  that  he  can- 
not Is  withdrawn. 


KELLY  T.  GALLUP. 
(Supreme  Court  of  Minnesota.    Jan.  14,  1897.) 
Pabsaob  or  Act— LfMiTATiosa — Ronnino  or  Stat- 

UTB— DlKABILITT— BnOKSCC 

1.  Chapter  91,  Laws  1889,  reducing  the  time 
within  which  an  action  for  the  recoTery  of  real 
estate  may  be  bronght  from  20  to  15  years, 
was  eonstitntionally  passed.  Miescn  t.  (^anfield 
(Minn.)  67  N.  W.  «32.  followed. 

2.8pcticn  5147,  Gen.  St  1804,  construed, 
and  lield,  that  the  disability  which  will  arrest 
the  running  of  the  statute  of  limitationB  must 
exist  at  the  time  the  cause  of  action  accrues. 
If  the  statute  once  befrins  to  run  against  a  pnr- 
ty,  it  so  continues  until  the  bar  is  complete.  No 
snbseqnert  disability,  not  even  insanity,  will 
impede  it 

3.  Held,  that  the  finding  of  the  trial  court  to 
the  effect  that  when  plaintiff's  grantor  entered 
into  the  adrerse  possession  of  the  land  here  in 
question  tlie  owner  tliereof  was  not  then  in- 
sane  is  sustained  by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Stcflrns  coun- 
ty: D.  B.  Searle,  Judge. 

Action  by  Austin  F.  Kelly  against  Hiram  P. 
Gallup.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afiii-med. 

Calhoun  &  Bennett  for  appellant  Geo.  H. 
Reynolds,  for  resirandent 

START,  d  J.  This  is  an  action  to  recover 
the  possession  of  80  acres  of  land.  The  plain- 
tiff had  judgment,  and  the  defendant  appeals 
therefrom.  It  is  undisputed  that  Mrs.  Re- 
becca S.  Paries  died  intestate,  seised  in  fee 
of  the  land,  October  16,  1866,  leaving,  her 
surviving,  her  husband,  who  died  some  time 
prior  to  July  23,  1895,  but  when  the  record 
does  not  show;  also  two  children,— Catherine 
Parks,  who  died  in  1893,  and  prior  to  Novem- 
ber 10th,  and  Luin  C.  Parks.  The  latter,  on 
the  day  last  named,  executed  a  quitclaim 
deed  of  the  land  to  George  Botham,  and  the 
latter,  on  December  26,  1803,  executed  a  like 
deed  of  the  land  to  the  defendant  who  is  In 
possession  thereunder.    William  Kruger  was 


In  the  open,  adverse,  and  notorious  poaseesion 
of  the  land  from  1877  to  1893,  under  color 
and  claim  of  title  thereto.  The  plaintiff, 
before  the  commencement  of  this  action, 
succeeded  to  the  title  of  Kruger  in  and  to 
the  land  by  virtue  of  a  foreclosure  sale  there- 
of upon  a  mortgage  thereon  executed  by 
Kruger  June  1,  1891,  while  be  was  so  in 
possession  of  the  land.  It  is  conceded,  upon 
these  facts,  by  the  defendant,  that  if  Laws 
1889,  c.  91,  reducing  the  time  within  which 
an  action  for  the  recovery  of  land  may  be 
brought  from  20  to  15  years,  is  constitutional, 
and  if  Catherine  Parks  was  not  Insane  within 
the  meaning  of  Gen.  St  1894,  i  5147,  the 
plaintiff  Is  the  owner  of  the  land.  But  the 
defendant  claims  that  chapter  91  is  not  con- 
stitutional, and  that  Catherine  Parks  was  in- 
sane. 

1.  The  first  claim  of  the  defehdant  is  tiiat 
the  act  of  1889,  referred  to,  never  became  a 
law,  because  it  was  not  passed  by  the  legis- 
lature in  accordance  with  the  requirements 
of  section  13,  art  4,  of  the  constttutlon. 
which  provides  that  "no -law  shall  be  passed 
unless  voted  for  by  a  majority  of  all  of  tlic 
members  elected  to  each  branch  of  the  legis- 
lature and  the  vote  entered  upon  the  Jonmal 
of  each  house."  We  had  this  precise  qnestioa 
before  us  In  the  recent  case  of  Miesen  v.  Can- 
field  (Minn.)  67  N.  W.  632,  In  which  we  held 
that  the  act  was  eonstitntionally  enacted. 
We  adhere  to  that  decision.  The  reasons 
here  urged  why  we  should  overrule  the  de- 
cision were  fully  considered  by  the  court  in 
the  Miesen  Case,  although  not  all  of  them 
were  referred  to  in  the  opinion. 

2.  The  defendant's  second  claim  is  that  by 
reason  of  the  Insanity  of  Catherine  Parka, 
the  statute  did  not  run  as  to  her.  The  excep- 
tion to  the  statute  relied  on  by  the  defend- 
ant is  section  5147,  Geo.  St  1894,  which,  so 
far  as  here  material,  reads  thus:  "If  a  per- 
son, entitled  to  bring  an  action  mentioned  in 
this  chapter,  except  for  a  penalty  of  forfei- 
ture, is,  at  the  time  the  cause  of  action  ac- 
crued *  *  *  insane:  The  time  of  snch  dis- 
ability la  not  a  part  of  the  time  limited  for 
the  commencement  of  the  actton."  The  disa- 
bility which,  by  virtue  of  this  statute,  will 
arrest  the  running  of  the  statute  of  limita- 
tions, must  ncist  at  the  time  the  cause  of 
action  accrued.  If  the  statute  once  begins  to 
run  against  a  party,  it  continues  to  run  until 
the  bar  Is  complete.  No  subsequent  disability, 
not  even  Insanity,  will  impede  it  Ang.  Llm. 
I  196;  2  Wood,  Llm.  578;  Moore  v.  Armstrong. 
36  Am.  Dec.  77;  Lincoln  v.  Norton,  36  Vt. 
679;  Clark's  Bx'r  v.  Trail's  Adm'ta.  1  Mete. 
(Ky.)  35;  AlUs  v.  Moore,  2  Allen,  306.  In  the 
last  case  cited  it  was  held  that,  if  the  owner 
of  land  has  been  disseised,  his  subsequent 
insanity  does  not  prevent  the  disseisor'a  title 
ripening  by  adverse  possession.  It  was. 
therefore.  Incumbent  on  the  defendant  in  tht> 
case  at  bar  to  show  that  at  the  time  Krnger 
entered  into  the  adverse  possession  of  the 
land  under  a  claim  of  title  hostile  to  that  of 


Minn.) 


STOLZE  V.  BANK  OF  MINNESOTA. 


813 


Catherine  Parks  she  was  Insane.  Such  en- 
try n-as  made  In  the  year  1877,  and  the  trial 
wurt  In  effect  found  that  Catherine  Parks 
was  not  Insane  at  that  time.  The  defendant 
asserts  that  the  undisputed  evidence  shows 
that  she  was  Insane  from  the  time  she  was 
tlir(>e  years  old;  hence  the  finding  of  the  trial 
<^ourt  Is  so  palpably  against  the  weight  of 
the  evidence  that  It  should  be  set  aside.  The 
claim  Is  not  justified  by  the  evidence,  which 
was  not  such  as  to  require  the  court  to  find 
that  the  insanity  of  Catherine  Parks  existed 
at  the  time  Kruger  went  Into  possession  of 
the  land,  in  1877.  The  only  testimony  on 
this  point  was  that  of  the  sister  and  uncle 
l)y  marriage  of  Catherine  Parks,  given  In 
the  form  of  depositions.  Neither  of  them 
state  the  time  when  Catherine  became  men- 
tally Incapable  of  caring  for  herself  or  trans- 
acting any  business.  The  sister  testified  that 
for  a  long  number  of  years  Catherine  was 
an  inmate  of  an  Institution  for  the  feeble- 
minded, and  she  there  visited  her;  but  the 
-witness  falls  to  state  when  Catherine  was  In 
the  Institution.  The  only  suggestion  that 
Catherine  was  of  unsound  mind  from  her 
third  year  Is  found  In  the  questions  to  the 
witnesses,  not  In  their  answers.  Take  one 
question  and  answer  as  an  illuatratlon:  "Q. 
State  what  has  been  her  mental  condition 
since  her  third  year,  or  such  part  of  the  time 
as  you  may  have  knowledge.  State  fully.  A. 
She  was  of  unsound  mental  condition." 
When  was  she  In  that  condition?  From  her 
third  year,  or  during  the  time  tlie  witness 
had  knowledge  of  her  mental  condition?  The 
testimony  of  the  uncle  is  to  the  effect  that  he 
lived  In  the  same  town  with  Catherine  for 
10  or  12  years,  and  saw  her  almost  daily, 
and  that  during  this  time  she  was  Incapable 
of  taking  care  of  herself;  but  the  witness 
failed  to  state  when  It  was  that  he  lived  near 
to  and  knew  her.  Neither  of  the  witnesses 
Alated  any  fact  as  to  her  mental  condition 
from  which  the  trial  court  was  bound  to  or 
reasonably  might  have  Inferred  that  she  was 
non  compos  from  her  third  year,  or  at  any 
time  prior  to  the  date  of  Kmger's  entry  up- 
on her  land.  The  finding  in  question  is  sus- 
tained by  the  evidence.    Judgment  affirmed. 


STOLZE  V.  BANK  OF  MINNESOTA. 

(Supreme  Court  of  Minnesota.    Jan.  14,  1897.) 

Discount  of  Notk  — Effect  —  Baxk»  — General 

Drposit— E<ji'iT*Bi.E  Set-Ofp. 

1.  Hiid.  following  Becker'g  Inv.  Ag.  v.  Rea 
(Minn.)  05  N.  W.  928,  that  whether  the  dis- 
i^ounting  of  a  bill  or  note,  with  the  general  in- 
dorsement of  the  holder.  Is  a  snle  of  the  paper, 
or  a  loan  to  the  bolder,  geciired  by  the  pa- 
per and  indorsement  as  collateral,  is  ordinari- 
ly a  question  of  fact. 

2.  The  plaintiff's  assignor  indorsed  and  de- 
livered certain  notes  of  its  customers  to  the 
defendant,  and  was  credited  on  the  books  of 
the  defendant  1^'lth  the  amount  tlieregf  us  a 
general  deposit.  The  assignor  thereafter  made 
nn  nssiBiinient  for  the  benefit  of  its  creditors 
to  the  plaintiff,  irho  broaght  this  action  to  re- 


cover the  balance  of  the  deposit  The  trial 
court  fonnd  as  a  fact  that  the  transaction  waa 
a  loan,  secured  by  the  indorsed  notes,  and  as 
a  conclusion  of  law  that  the  defendant  had  the 
right  to  an  equitable  set-off  of  the  loan  against 
the  deposit,  although  the  loan  was  not  doe 
when  the  assignment  was  made.  Held,  that 
the  evidence  sustains  the  findings  of  fact,  and 
that  the  conclusion  of  law  Is  right. 
(Syllabus  by   the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
WiUiam  Louis  Kelly,  Judge. 

Action  by  Fred  H.  Stolze,  assignee  of  tbe 
Elmer  H.  Dearth  Agency,  against  the  Bank  of 
Minnesota.  Judgment  for  defendant  Plain- 
tiff appeals.     Affirmed. 

Samuel  Morrison  and  P.  J.  McLaughlin,  for 
appellant  Stevens,  O'Brien,  (3ole  &  Albrecbt, 
for  respondent 

START,  O.  J.  This  ta  an  action  by  Fred  H. 
Stolze,  as  assignee  of  the  BHmer  H.  Dearth 
Agency,  an  Insolvent  corporation,  to  recover 
from  the  defendant  $2,838.83,  tbe  balance  of  a 
general  deposit  with  the  defendant  to  the  credit 
of  the  Insolvent  at  tbe  date  of  Its  assignment 
to  tbe  plaintiff  for  the  benefit  of  Its  creditors. 
The  answer  admits  the  amount  of  the  deposit, 
and  alleges  as  an  offset  that  the  defendant  loan- 
ed and  advanced  to  the  Insolvent,  at  Its  request, 
before  Its  assignment,  various  sums  of  money, 
amounting,  in  the  aggregate,  to  $0,869.17,  and 
took  as  security  therefor  certain  pegotlable 
promissory  notes,  set  out  In  the  answer,  paya- 
ble to  and  Indorsed  by  the  Insolvent  The  re- 
ply denied  that  tbe  defendant  loaned  any  money 
to  the  Insolvent,  and  alleged  that  the  notes  re- 
ferred to  hi  the  answer  were  aold  and  Indorsed 
to  the  defendant,  and  that  none  of  them  were 
due  at  the  time  the  Insolvent  made  Its  assign- 
ment. Upon  tbis  issue  the  trial  court  made 
this  finding:  "The  defendant,  at  various  times, 
granted  loans  of  money  and  accommodations  to 
the  Elmer  H.  Dearth  Agency,  at  Its  request, 
and  accepted  Its  Indorsements  upon  negotiable 
paper  of  others  as  security  for  said  loans. 
Among  other  transactions,  the  defendant  ad- 
vanced, loaned,  and  paid  out  to  the  EHmer  H. 
Dearth  Agency,  at  its  request,  and  before  Its 
assignment,  various  stuns  of  money,  amount- 
ing, in  the  aggregate,  to  $9,868.17,  and  took 
as  security  for  said  loans  the  Indorsement  of  the 
Elmer  H.  Dearth  Agency  upon  certain  notes. 
mentk>ned  in  defendant's  answer,  all  of  which 
are  now  overdue,  and  none  of  which  have  been 
paid,  except  a  note  of  D.  Kennedy  &  Son  for 
the  sum  of  $143.44,  and  except  that  there  has 
been  paid  upon  certain  notes  of  Hobb's  Medi- 
cine (Company  the  sum  of  $6,000.  and  there 
still  remains  unpaid  upon  said  loans  tar  more 
tiian  the  ampimt  of  said  deposit  Tbe  makers' 
of  all  said  notes  were  Insolvent  at  the  time  of 
the  making  of  the  assignment  of  the  Elmer  H. 
Dearth  Agency,  and  still  remain  Instdvent 
Due  demand  of  payment  and  notice  of  non- 
payment and  protest  for  nonpayment  of  said 
notes  was  made  at  tbeir  maturity." 

It  was  admitted,  as  a  tact,  on  the  trial,  that 
none  of  the  notes  referred  to  12  the  answer  and 


814 


(39  NORTHWESTERN  REPORTER. 


(Hlno. 


findings  were  due  when  the  assignment  was 
made.  As  a  conclusion  of  law,  tlie  court  di- 
rected that  the  plaintiff  take  notliing  by  this 
action,  and  that  defendant  bave  Judjniient  for 
its  costs.  The  plaintiff  appealed  from  the 
Judgment  so  entered.  The  only  question  on  this 
appeal  is  the  sufficiency  of  the  evidence  to  sup- 
port the  foregoing  finding  of  fact.  If,  as  claim- 
ed by  the  plaintiff,  the  only  liability  of  the  in- 
solvent, the  Dearth  Agency,  to  the  banU,  was 
that  of  indorser  on  the  notes  referred  to,  then 
his  contention,  to  the  effect  that  sueh  liability 
was  contingent,  because,  when  the  assignment 
was  made,  the  notes  were  not  then  due,  and 
therefore  such  liability  cannot  be  offset  in  this 
action,  is  correct.  Wilder  v.  Peabody,  87  Minn. 
248,  33  N.  W.  852.  The  plaintiff's  claim  rests 
upon  the  proposition  that  the  indorsement  of 
the  notes  to  the  defendant  was  an  absolute  sale 
of  them,  and  that  the  bank  did  not  loan  to  the 
Insolvent  any  money.  .  On  the  other  hand,  the 
-claim  of  the  defendant  Is  that  the  Insolvent's 
liability  was  twofold:  (1)  That  it  was  primarily 
and  absolutely  liable  to  the  bank  for  the 
amounts  represented  by  the  several  notes,  be- 
cause such  amounts  were  loaned  to  the  insol- 
vent on  the  notes  so  Indorsed  as  security;  (2) 
that  It  Is  contingently  liable  as  such  indorser; 
(3)  that  It  Is  the  absolute  debt  or  liability,  and 
not  the  contingent  one,  which  the  bank  seeks 
to  offset  In  this  case.  If  the  defendant's  dabn 
Is  correct.  It  follows  that  the  conclusion  of  law 
by  the  trial  court  is  also  correct;  for,  if  the 
claim  of  the  bank  was  absolute,  although  not 
due,  It  had  the  right  to  an  equitable  set-off  in 
Its  favor  against  the  deposit,  upon  the  insolvency 
of  the  Dearth  Agency.  Trust  Co.  v.  Leek,  57 
Minn.  87,  58  N.  W.  828.  The  pivotal  question 
in  the  case,  then,  is,  did  the  defendant  loan  the 
amoont  of  the  several  notes  to  the  Insolvent  on 
the  security  of  Its  general  Indorsement  of  the 
notes?  It  is  admitted  that  the  defendant  did 
not  take  any  note  or  obligation  from  the  Insol- 
vent as  evidence  of  the  alleged  loan,  and  that, 
when  the  Insolvent  brought  In  the  notes,  with 
its  Indorsement  thereon,  and  delivered  them  to 
the  defendant,  the  amount  thereof  was  placed 
to  Its  credit,  and  was  subject  to  Its  check. 
Whether  or  not  the  discounting  of  a  bill  or  note, 
with  the  general  Indorsement  of  the  holder.  Is 
a  sale  of  the  paper,  or  a  loan  to  the  holder,  se- 
cured by  the  paper  and  hidorsement  as  collat- 
eral, is  ordinarily  a  question  of  fiact.  Becker's 
Inv.  Ag.  v.  Rea  (Minn.)  65  N.  W.  928. 

The  evidence  sustains  the  finding  of  the  court 
we  have  quoted,  to  the  effect  that  the  defendant 
loaned  the  amount  of  the  notes  to  the  Insolvent, 
and  took  the  notes  as  collateral.  There  were 
two  principal  witnesses  on  this  question,— Mr. 
William  Dawson,  Jr.,  the  cashier  of  the  defend- 
ant, and  Mr.  Elmer  H.  Dearth,  the  president  of 
the  Insolvent.  Hie  testhnony  of  the  former 
was  substantially  this:  "A  day  or  two  before 
October  1, 189B,  Mr.  Dearth  came  into  the  bank, 
and  said  that  he  had  a  good  concern  that  was 
entitled  to  credit,  and  wanted  to  do  business 
with  a  bank  that  would  do  It  on  the  basis  of 
their  own  credit;  that  they  would  keep  a  good 


balance,  and  would  at  times  want  to  borrow  as 
high   as  $20,000.     I   told  him   to  bring   in   a 
statement,   and  if  It  was  all  right  we  would 
take    the    account   and    make    the    loan.     He 
brought  In  the  statement,  showing  the  company 
to  be  solvent.     The  next  day  he  came  In,  and 
I  took  some  notes  from  him,  and  I  loaned  blm 
$2,913.29.    After  this  I  did  not  see  very  much 
of  him.     The  business  went  right  along.     He 
said  be  would  not  ask  to  borrow  on  his  or  bis 
company's  name,  but  always  on  his  customer's 
paper.     These  notes  were  brought  In,  and  we 
would  loan  him  the  money,  and  place  It  to  bis 
credit  Just  as  fast  as  he  brought  them  In.  op  to 
twelve  or  thirteen  thousand  dollars.     Some  of 
them  were  taken  care  of  when  due   Ijy  UK- 
makers,   and  others  by  the   Dearth  Ag;ency." 
On  his  cross-examination  he  testified  as  fol- 
lows:   "Q.  Is  it  your  usual  custom,  Mr.  Daw- 
son, when  you  make  a  loan,  or  make  a  loan  to 
a  customer  or  anybody  else,  to  make  the  loan 
without  taking  from  the  borrower  his  note?     A. 
Why,  we  have  got  a  lot  of  customers.  Just  like 
Mr.  Dearth,  that  we  take  the  paper,  and  chargv 
It  to  them.    Q.  But  I  ask  you,  when  you  ray 
that  is  the  custom,  what  Is  the  usual  custom,  in 
relation  to  taking  the  note  of  the  debtor?    Don'i 
you  require  the  debtor  to  make  his  note  wIh-u 
you  make  a  loan  of  money  to  him?     A.  Why. 
If  we  loan  it  to  him  on  his  own  name,  we  take 
his  note.     If  we  loan  It  on  stocks  or  bonds  or 
collateral,  we  take  his  note,  and  state  what  tlH> 
collateral  is.     If  we  loan  him  on  his  customer's 
note,  we  take  the  note,  and  don't  take  his  with 
It.     Q.  Now,  U  be  came  In  to  discount  a  note, 
without  asUns  you  to  discount  a  loan  at  all. 
yon  would  do  precisely  the  same  thing,  wouldn't 
you?    A.  I   don't  think   they   very   often   say 
■Will  you  discount  a  note?'     They  say,  TViU 
you  loan  us  some  money  on  this  note?'     That 
is  the  way  they  usually   come   ia.     Q.  Now. 
Mr.  Dawson,  do  you  mean  to  say  that,  where 
a  party  should  come  In  with  notes  that  be  want- 
ed discounted,  and  he  said  he  wanted  you  to 
make  a  loan,  that  yon  wouldn't  also  take  his 
note?   A.  I  mean  to  say.  If  we  were  going  to 
loan  him  any  money,  we  would  simply  have  him 
write  his  name  on  the  notes,  and  place  them  to 
his  credit.     Q.  Do  you  mean  to  testify,   Mr. 
Dawson,  that  yon  held  those  notes,  and  aU  tht 
notes  that  yon  had  at  that  time,  as  collateral  to 
loans  or  advances  that  you   had   made   from 
time   to   time  to   the   Dearth    Agency?     A.  I 
mean  they  were  collaterals  to  the  Indorsement 
of  Mr.  Dearth's  company  to  our  bank.    Q.  As 
what?    A.  They  were  the  only  security  we  had 
for  the  advances  made  by  our  bank  to  Mr. 
Dearth   on   those   notes."    The   cashier   gave 
much  other  testimony,  but  none  which  mate- 
rially affects  that  which  we  bave  here  set  out. 
The  president  of  the  insolvent  testified  that  he 
told  the  cashier  that  bis  company  wanted  a  line 
of  credit  in  discounting  the  paper  ot  Its  cus- 
tomeis,  and   that   It   might  run  as  high   as 
$15,000   or   $20,000.    "Q.  Was    anything   said 
about  borrowing  or  loaning  money?    A.  No; 
only  In  that  connection.    Q.  Did  you  ever  ask  a 
loan  from  the  bank?   A.  No.    Q.  Did  they  ever 
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loan  yon  any  money?  A.  No;  only  In  that 
connection  as  I  stated.  Q.  Do  you  know  how 
the  hnsiness  was  transacted  In  relation  to  the 
discounting  of  the  paper  between  you  and  the 
bank?  A.  Yes.  Q.  What  was  the  method? 
A.  Why,  we  took  our  customers'  paper,  notes 
bearing  Interest,  there  for  deposit,  to  our  credit, 
discounted.  Q.  You  took  the  notes  to  the  bank? 
The  note  was  Indorsed  by  you,— by  the  Dearth 
.\geney?  A.  By  the  Agency.  Q.  Delivered  to 
the  bank,  and  your  account  was  credited?  A. 
Yes,  sir."  It  Is  obvious  that  the  evidence  am- 
ply sustains  the  finding.  Such  being  the  case, 
all  other  questions  urged  by  the  appellant  are 
Immaterial.     Judgment  afllrmed. 


STATE  v.  GOODRICH  et  al.  (two  eases). 

(Supreme  Court  of  Minnesota.     Jan.  14,  .1897.> 

Selection  op  Grand  Jckt— Validitv— FonoEBr 
— iNiircTMENT — What  Constitutks. 

1.  The  defendants  moved  to  qnash  the  indict- 
ments  herein  on  the  grounds  (1)  that  the  jury 
list,  from  which  the  grand  jury  returning  the 
Indictments  were  drawn,  was  not  made  by  the 
board  authorized  to  make  the  same;  (2)  that 
■nch  jury  list  was  not  made  as  required  by  the 
Wnshinpton  county  jury  law  (Gen.  St.  1894,  §| 
5C29-5G33);  (3)  that  tte  grand  jury  was  ille- 
gally reconvened  for  an  adjourned  term  of  court 
at  which  the  indictments  were  returned.  Held, 
that  the  trial  court  rightly  denied  the  motion  to 
quash. 

2.  The  uttering  of  a  false  or  forged  instru- 
ment, and  the  making  of  Bitch  instrument,  are 
distinct  offenses;  and  an  indictment  for  the 
former  need  not  set  out  who  made  the  false  in- 
strument, or  how  It  was  made,  or  the  intent 
of  the  maker. 

8.  Gen.  St.  1894,  i  6G96,  makes  It  forgery  in 
the  third  decree  for  a  person  to  make  false  en- 
tries, with  intent  to  defraud  in  accounts  or 
books  which  be  is  employed  to  keep;  and  know- 
ingly uttering  such  false  entries  with  such  in- 
tent is  also  made  forgery  in  the  same  degree  by 
Id.  {  6702. 

4.  The  indictments  herein,  purporting  to  charge 
the  defendants  with  uttering  as  true  certain 
false  entries  in  an  account  of  a  snrvey  of  logs, 
considered,  and  Md  to  state  facts  constituting 
a  public  offense. 

(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Washing- 
ton county;    W.  O.  WlUlston,  Judge. 

Charles  T.  Goodrich  and  Joseph  Crlc^  were 
tried  on  Indictments  for  forgery.  Cases  certi- 
fied by  the  district  court  after  order  denying 
motion  to  quash  Indictments  and  overruling 
demurrers.    Orders  afQrmed. 

H.  W.  Chllds,  Atty.  Gen.,  and  Louis  L. 
Manwaring,  Co.  Atty.  (Geo.  H.  Sullivan  and 
J.  N.  Searles,  of  counsel),  for  the  State.  James 
N.  Castle  and  Smith  &  Parsons,  for  defend- 
anta. 

START,  0.  J.  These  cases  were  certified  to 
this  court  by  the  district  court  of  Washington 
county  pursuant  to  Gen.  St  1894,  {  738j.  The 
questions  certified  for  our  decision  are  Iden- 
tical In  each  case.  They  are:  (1)  Did  the 
trial  court  err  In  denying  the  defendnnts'  mo- 
tion to  quash  the  indictments?    (2)  Did  It  err 


In  overruling  defendants'  demurrer  to  the  in- 
dictments? We  answer  each  of  the  questions 
in  the  negative. 

1.  The  defendants'  motion  to  quash  was 
based  on  two  general  propositions:  (a)  That 
the  grand  Jury  list  was  illegally  selected;  (b) 
that  the  grand  jury  was  Illegally  reconvened 
for  an  adjourned  term  of  court,  at  which  the 
Indictments  were  returned.  The  defendants 
claim  that  the  list  from  which  the  grand  jury 
returning  the  indictments  were  selected  was 
not  made  by  the  board  authorized  to  make 
the  same,  for  the  alleged  reason  th.at  the 
judge  was  not  present  when  the  Jury  list  In 
question  was  made.  The  method  of  sel.'Cting 
Jurors  In  the  county  of  Washington  Is  pre- 
scribed by  special  law  (Gen.  St.  lt^91,  §§  .'■)6-9- 
5633),  which  directs  that  the  acting  judge  of 
the  district  court,  the  clerk  thereof,  the  coun- 
ty auditor,  and  the  chairman  of  the  board  of 
county  commissioners  stuUl  constitute  a  board, 
whose  duty  it  Is  to  make  up  the  Jury  list  for 
the  county.  The  Judge  Is  the  chairman  of  the 
board,  and  the  clerk  of  the  court  la  the  clerk 
thereof,  and  no  meeting  of  the  board  can  be. 
held  or  business  transacted  In  the  absence  of 
the  chahrman.  The  findings  of  fact,  on  the 
motion  to  quash,  certified  to  by  the  trial  court, 
are,  so  far  as  here  material,  as  follows:  The 
court  took  such  evidence,  parol  and  of  record, 
as  the  parties  offered,  and  the  facts  Involved 
in  the  motions,  as  found,  are  that  on  August 
30,  1883,  the  first  jury  lists  were  selected  un- 
der the  special  law.  "From  that  date  unto 
the  24th  day  of  August,  1891,  there  was,  dur- 
ing each  term  of  court,  selected  and  added  to 
such  list  such  number  of  names  as  were  re- 
quh-ed  to  make  the  number  of  names  on  the 
grand  jury  list  equal  to  the  number  orUlnally 
on  the  list  selected  August  30,  lt;83,  viz.  Sfev- 
enty-two.  On  August  24,  1891,  an  entire  new 
selection  of  seventy-two  names  was  mada, 
which  list  has  been  subsequently  filled  in  the 
same  manner  as  before,  and  in  the  manner 
provided  In  the  act,  as  such  act  was  evidently 
construed  by  the  Judge  who  first  construed 
the  said  act;  the  last  selection  of  names  hav- 
ing been  made  March  26,  1895,  when  was  pre- 
pared a  list  containing  seventy-two  names 
duly  certified  to  by  the  Judge  presiding  and 
the  clerk.  On  the  hearing  of  said  motion  no 
claim  was  made  that  any  member  of  the 
grand  jury  in  question  was  In  any  manner 
disqualified  in  acting  as  a  grand  juror,  or  that, 
as  to  these  defendants,  any  cause  of  chal- 
lenge existed  as  to  any  of  said  Jurors." 

It  is  to  be  noted  that  the  trial  court  did  not 
find  that  the  acting  Judge  of  the  district  court 
was  not  present  at  the  meeting  of  the  board  at 
which  the  jury  list  In  question  was  made. 
On  the  contrary,  the  finding  Is  that  the  list 
was  duly  certified  by  the  Judge  presiding  and 
the  clerk.  Hence,  there  is  no  basis  of  fact 
In  the  certificate  for  the  claim  of  the  defend- 
ants that  the  list  was  not  made  by  the  b  ard 
authorized  to  make  It  because  the  Judge  was 
not  present  at  the  meeting  at  which  the  list 
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was  made.  But  tbe  defendants  urge  that  mcta 
fact  appenrft  from  the  testimony  of  the  cleA 
taken  on  the  bearing  of  the  motion.  This  tes- 
timony is  certified  by  tbe  trial  Judge  In  these 
words:  "Th<»  above  and  foregoing  testimony 
is  by  consent  of  counsel  of  both  parties  here- 
by made  a  part  of  the  orijdnal  certificate  now 
on  file  in  the  supreme  court  in  the  above-enti- 
tled action,  and  is  tbe  testimony  taken  by  me 
in  said  action  on  the  motion  to  quash  the  in- 
dictments refened  to  In  said  certificate."  It 
does  not  appear,  from  this  certificate,  that 
this  was  all  of  the  evidence  upon  which  tbe 
trial  court  based  Its  findings.  But,  waiving 
this  polnl,  and  treating  the  testimony  as  a 
part  of  the  certificate,  still  tb«-e  Is  no  proof 
uf  the  alleged  fact  iq>on  which  the  defend- 
ants' claim  is  based;  for  tbe  testimony  of  tbe 
clerk  tends  to  support  tbe  findings  and  con- 
clusions of  the  trial  court.  Tbe  clerk  testi- 
fied that  the  judge  was  always  present  when 
the  board  met  In  the  clerk's  office,  and  then, 
after  directing  tliat  tbe  lists  be  prepared,  be 
would  go  Into  the  court  room,  and  hoUl  court, 
-while  the  other  members  prepared  the  lists, 
bnt  there  was  no  adjournment  until  be  re- 
turned, and  he  was  always  jMfesent  before  the 
work  was  completed,  and  approved  and  sign- 
ed tbe  list  This  shows  a  substantial  com- 
pliance wltb  tbe  law. 

Tbe  defendants  also  claim  that  the  list  from 
which  tbe  grand  Jury  returning  the  indict- 
ments was  drawn  was  not  legally  made  for 
tbe  further  reason  that  an  entirely  new  Hat 
was  not  made  at  the  first  term  of  tbe  Judicial 
year  in  which  tbe  grand  Jury  In  question  was 
drawn.  Section  2  of  the  Washington  c.unty 
jury  law  (Gen.  St  1894,  f  563U)  reqiuiras  a 
list  of  72  persons  qualified  to  serve  as  grand 
jurors  to  be  made  at  tbe  first  general  term  of 
tbe  court  held  In  each  year;  that  no  person 
shall  be  included  in  sacb  list  who  was  in- 
cluded In  tbe  last  preTloos  annual  list,  and 
was  drawn  and  served  as  a  Juror  from  the 
same;  that  all  persons  having  served  for  ona 
term  shall  be  retired  from  such  list,  and  shall 
not  again  be  drawn  for  one  year;  and  that 
"during  each  term  of  court  tbe  clerk  shall 
notify  the  board  of  the  persons  serving  upon 
the  panel  for  said  term,  and  thereupon  said 
board  shall  snpply  the  names  of  persons  quali- 
fied as  hereinbefore  provided,  sufficient  to 
make  the  number  of  names  on  said  list  equal 
to  the  number  originally  thereon,  and  said 
names  when  so  supplied  shall  be  added  to  the 
original  list,  and  Immediately  after  tbe  term 
the  clerk  shall  strike  from  tbe  original  list  tbe 
names  of  all  persons  who  have  served  as  Ju- 
rors during  said  term,  or  have  been  found 
disqualified  for  such  service."  It  la  appar- 
ent, from  these  provislonB,  tliat  it  is  only  per- 
sons who  were  actually  drawn  from  tbe  list, 
and  served  as  jurors,  that  cannot  be  Included 
in  tbe  new  list,  and  that,  when  the  names  of 
all  persons  who  so  served,  or  who  were  found 
disqualified,  are  struck  from  the  original  list, 
the  names  temainlng  on  aucb  list  may  be 


placed  on  the  new  Ust,  and  only  a  suffiL-ieat 
number  of  new  names  selected  to  make  up  tbe 
required  number  of  72.  The  practice,  as 
shown  by  tbe  findings  of  the  trial  court,  from 
tbe  time  the  law  took  effect,  was  to  add,  each 
term,  enough  new  names  to  tbe  original  Ust 
to  make,  with  tiie  qualified  persons  remaining, 
the  required  number,  so  that  at  all  times  tbe 
jury  were  drawn  from  a  list  containing  the 
names. of  72  qualified  persons.  This,  for  all 
practicable  purposes,  was  a  new  list,  and  a 
substantial  compliance  with  tbe  law.  It  a 
difficult  to  see  how  the  requirement  that  the 
list  shall  be  pureed  and  filled  at  each  term 
of  court  can  be  compiled  with  except  by  fol- 
lowing the  method  adopted  by  tbe  district 
court. 

Tbe  last  ground  upon  which  the  motion  to 
quash  was  based  is  that  the  grand  jury  was 
discharged,  and  could  not  be  legally  recou- 
vened  at  an  adjourned  term.  The  facts 
found  by  the  trial  court  dispose  of  this  claini. 
The  grand  jury  were  duly  impaneled  at  the 
commencement  of  the  May  term,  ISOd,  anU 
entered  upon  tbe  discharge  of  tbeir  duties, 
and,  having  reported  to  the  court  that  they 
Iiad  considered  all  matters  presented  to  them, 
the  court  did  not  discharge  them,  bnt  sim- 
ply excused  them  from  further  attendance 
upon  the  court,  unless  their  further  attend- 
ance should  l>e  thereafter  required,  of  which 
notice  would  be  given  them.  Subsequently, 
by  order  of  court,  they  were  required  to  re- 
turn at  an  adjourned  term  on  June  26,  1895, 
and  a  copy  of  such  order  was  served  on 
them.  In  response  to  the  order  20  members 
of  the  grand  jury  reported.  They  were  in- 
structed by  the  court,  and  afterwards  the 
grand  Jury  returned  the  indictments  against 
the  defendants.  The  action  taken  by  the 
trial  court  was  authorized  by  tbe  staiuto. 
which  provides  that,  on  tbe  completion  of 
tbe  business  before  the  grand  Jury,  they 
shall  be  discharged  by  the  court,  or  the  court 
may,  In  Its  discretion,  adjourn  their  session 
from  time  to  time  during  the  same  term: 
but,  whether  the  business  Is  completed  or 
not,  they  are  discharged  by  a  final  adjonm- 
ment  of  tbe  court  Gen.  St.  18M,  {  7201. 
The  tvial  court  correctly  denied  the  motion 
to  quash  the  indictments. 

2.  The  defendants  demurred  to  tbe  Indict- 
ments o'n.the  ground  that  they  do  not  state 
facts  sufficient  to  constitute  a  public  offeDse. 
The  Indictments  pnriwrt  to  charge  the  de- 
fendants with  forgery  In  the  third  degree; 
that  Is,  with  uttering  and  publishing  as  true 
a  false  entry  in  an  account  of  a  survey  of 
logs,  commonly  known  as  a  "tally  card," 
with  intent  to  defraud.  The  first  objection 
made  to  the  Indictments,  in  support  of  tbp 
demurrers,  is  that  there  Is  no  direct  allega- 
tion that  the  entry  was  forged;  that  is.  as 
defendants  say  In  their  iH-lef :  "The  pleader,  | 
Instead  of  alleging  directly  that  It  was  for- 
ged, has  set  up  particular  facte  and  circnu- 
Btances,  Intending  to  show  that  this  false  ea- 


MitlO.) 


STATE  V.  GOODRICH. 


»17 


try  was  a  forgery  iritbtn  the  meaning  of  seo- 
tion  402,  Pen.  Code.  Tbese  Indictments  fail 
to  show  that  tills  entry  was  forged  with- 
in the  meaning  of  that  section— First,  be- 
4>anse  there  is  no  allegation  of  intent  to  de- 
fraud alleged  as  of  the  time  of  mailing  the 
-entry;  and,  second,  because  section  402  (Gen. 
St.  1894,  §  6696)  does  not  make  It  a  crime  for 
«.  person  to  make  a  false  entry  In  lils  own 
memorandnm  or  boolc,  or  memoranda  of 
books,  or  In  those  wlilch  he  is  employed  to 
keep."  If  we  understand  this  claim,  it  is 
tliat  an  Indictment  for  uttering  a  false  in- 
strument must  allege  that  it  was  forged  with 
the  intent  to  defrand  formed  at  the  time  it 
was  made.  But  the  uttering  of  a  false  or 
forged  instrument,  and  the  making  of  such 
Instrument,  are  distinct  offenses,  and  an  in- 
dictment for  the  former  need  not  set  out 
-who  made  the  false  instrument,  or  bow  it 
was  done,  or  his  intent  in  making  it;  for  the 
Slst  of  the  offense  of  uttering  a  false  instru- 
meat  is  that  the-defendant^  knowing  it  to  be 
false,  uttered  it  as  true,  with  intent  to  de- 
frand. State  T.  Wood,  13  Minn.  121  (GIL 
112);  Lockard  v.  Com.,  87  Ky.  201,  8  S.  W. 
laBti.  The  false  entry  charged  to  have  been 
ottered  by  the  defendants  in  the  case  at  bar 
was  not  forged,  in  the  sense  that  it  was 
made  by  a  person  not  authorized  to  make  it, 
out  it  was  falsely  made,  by  the  person  who 
was  charged  with  tbe  duty  of  keeping  a  cor- 
rect account  of  the  survey  of  the  logs,  by  In- 
serting in  tbe  account  logs  which  had  no  ex- 
istence; hence,  it  was  properly  charged  as  a 
false  entry.  The  further  claim  of  defend- 
ants, that  it  Is  not  a  crime  for  a  person  to 
inake  a  false  entry  In  accounts  or  books  he 
is  employed  to  keep,  and  therefore  tbe  utter- 
ing of  such  false  entry  is  not  a  crime,  Is  an- 
swered adversely  to  them  by  the  statute 
^Gen.  St.  ISM,  {  069&;  Pen.  Code,  )  402), 
which  provides  that:  "A  person  who,  with 
fatent  to  defraud   *    *    *    (1)  alters,  erases, 

•  •  ♦  an  account,  book  of  accounts,  rec- 
ord, or  wi-iting,  belonging  to,  or  appertain- 
ing to  the  business  of,  a  c<}rporation,  asaocia- 
♦ion,  public  office  or  officer,  partnership,  or 
individual;  or  (2)  makes  a  false  entry  in 
Any  such   account,   or  books  of  accounts, 

♦  •  •  is  guilty  of  forgery  in  the  third  de- 
■;ree."  The  indictments  in  this  case  are  for 
uttering  a  false  entry  in  a  survey  account, 
the  making  of  which  is,  by  subsection  2  of 
section  6686,  Gen.  St.  1891.  forgery  in  the 
third  degree.  The  uttering  of  such  false  en- 
try constitutes  forgery  in  the  same  degree  as 
the  making  of  it  Gen.  St.  1894,  {  6702  (Pen. 
Code,  8  408).  The  provisions  of  the  statute 
we  have  quoted  include  false  entries,  made 
with  intent  to  defraud,  by  a  person,  in  ac- 
counts or  books  be  is  employed  to  keep. 
This  construction  does  not,  as  urged  by  de- 
fendants' counsel,  render  nugatory  subsec- 
tion 1  of  section  6695,  Gen.  St  1804  (Pen. 
Code,  <  401). 

It  is  also  claimed  that  the  indictments  are 
defective  because  the  false  entry  Is  not  set 
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out  therein  in  hsec  verba.  It  may  be  con- 
ceded that  indictments  for  forgery  and  utter- 
ing forged  instruments  must  set  out  the  in- 
strument in  hsec  verba.  The  indictments, 
however,  in  this  case  purport  on  their  face 
to  comply  with  this  rule,  and  the  objection 
that  they  do  not  cannot  therefore,  be  raised 
by  demurrer.  There  are  some  general  alle- 
gations In  the  Indictments  which  might 
standing  alone.  Indicate,  as  claimed  by  de- 
fendants, that  the  whole  of  the  false  entry 
was  not  set  out,  but  the  allegation  of  the  in- 
dictments in  this  respect  is  as  follows: 
"Which  said  false  and  forged  entry  in  said 
pass  books,  or  so-called  tally  card,  was  in 
characters  and  fljfures  as  follows."  Then 
follows  what  purports  to  be  the  whole  of  the 
false  entry.  The  next  objection  to  the  in- 
dictments is  that  they  do  not  show  on  their 
face  that  any  person  could  be  defrauded  by 
uttering  the  false  entry.  Where  an  Intent 
to  defraud  is  required  in  order  to  constitute 
a  crime,  a  general  allegation  of  such  intent 
is  Butficient  in  the  indictment  without  nam- 
ing the  party  defrauded.  Gen.  St  1894,  | 
6812,  snbd.  6;  Id.  i  6845;  State  v.  Adamson, 
43  Minn.  196,  45  N.  W.  152.  The  statute, 
howevei',  does  not  change  the  common-law 
rule  that.  If  it  does  not  appear,  on  the  face 
of  the  instrument  forged  or  uttered,  that 
some  one  might  be  defrauded  by  it,  extrin- 
sic facts  must  be  alleged  in  the  indictment 
showing  that  some  person  could  be  defraud- 
ed by  it.  State  v.  Wheeler,  19  Minn.  98  (Gil. 
70);  State  v.  Rlebe,  27  Minn.  815,  7  N.  W. 
2G2.  The  false  entry  set  out  in  the  indict- 
ments does  not  show  on  its  face  that  any 
l>er8on  might  be  defrauded  by  acting  upon 
it  as  true.  But  extrinsic  facts  are  alleged 
in  the  indictments  which,  when  taken  in 
connection  with  tbe  genei^al  laws  of  the  state 
relating  to  the  duties  of  the  surveyor  gen- 
eral of  logs  and  lumber,  make  it  perfectly 
manifest  that  any  person  relying  on  the 
false  entry  would  be  defrauded.  The  indict- 
ments allege  the  manner  of  doing  business 
in  the  surveyor  general's  office,  and  show  on 
their  face  that  the  defendant  Goodrich  was 
employed  to  assist  a  deputy  surveyor  in  mak- 
ing a  survey  of  logs;  that  he  was  to  make 
tbe  entries  (in  a  pass  book,  or  tally  cord,  so 
called)  of  the  number  of  the  logs,  their 
marks,  and  the  number  of  feet  therein,  aa 
surveyed  by  such  deputy;  that  the  tally 
cards  were  returned  into  the  office  of  the 
surv^or,  and  were  made  the  basis  for  mak- 
ing out  true  and  correct  scale  bills.  Such 
scale  bills  are  made  by  statute  prima  facie 
evidence  of  the  facts  stated  therein.  It  fol- 
lows that,  if  false  entries  are  made  in  tbe 
tally  cards,  the  scale  bills  will  also  be  false, 
and  persons  relying  thereon  will  necessarily 
be  defrauded. 

The  last  objection  to  the  Indictments  is 
that  they  are  uncertain  as  to  the  subject, 
matter  of  the  uttering,  in  that  it  does  not  ap- 
pear that  the  pass  book  or  tally  card  belong, 
ed  to  or  appertained  to  the  office  of  the  sui* 
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veyor  general  at  the  time  the  false  entry  was 
made.  A  reading  of  the  indictments  is  a 
sufficient  answer  to  this  objection.  Tliey  al- 
lege that  the  pass  book,  when  uttered,  consti- 
tuted an  account  in  the  surveyor  general's 
office,  and  purported  to  contain  entries  by 
the  defendant  Goodrich  as  an  employ^  of 
the  surveyor  general.  The  trial  court  right- 
ly denied  the  motion  to  quash  the  indict- 
ments, and  overruled  the  demurrers  thereto. 
Orders  affirmed. 


WALISH  V.  CITY  OF  MILWAUKEE. 
(Supreme  Court  of  Wisconsin.     Jan.  12,  1897.) 

Ul'NIOIPAL  COKPOBATIOSS  —  StHEBTS  —  ChaNOINO 

G  K  JL  DE — Viaduct. 

1.  In  the  absence  of  statute,  a  municipality  is 
not  liable  for  damages  to  abutting  property  own- 
ers caused  by  a  chaufce  in  the  grade  of  a  street. 

2.  Laws  1874,  c.  184,  subc.  7,  {  8,  providing 
that,  where  the  grade  of  a  street  shall  hereafter 
be  establisiied,  and  a  street  shall  have  been  ac- 
tually graded,  and  the  grade  so  established  is 
changed,  the  owner  of  any  iot  damaged  by  such 
alteration  of  grade  shall  be  entitled  to  compen- 
sation, does  not  entitle  a  lot  owner  to  compen- 
sation in  case  of  the  alteration  of  an  estAblished 
grade,  if  the  street  had  not  been  actually  graded 
to  such  establisiied  grade. 

3.  The  occupation  of  the  entire  street  for  the 
approach  to  a  viaduct,  the  approach  being  sup- 
ported by  columns  resting  on  the  surface  of  the 
street,  is  merely  a  change  of  the  grade  of  the 
street,  and  therefore  does  not  entitle  the  abut- 
ting property  owners  to  compensation  as  an  ad- 
ditional servitude. 

Appeal  from  superior  court,  Mllwaulcee  coun- 
ty; R.  N.  Austin,  Judge. 

Action  by  Joseph  Wallah  against  the  dty  of 
Mllwauitee.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Lenlcheck  &  Lenicheck,  for  appellant  C. 
H.  Hamilton  and  Howard  Van  Wyck,  for  re- 
spondent. 

CA880DAX,  O.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  plainttfTs 
complaint,  alleging,  In  effect:  That  the  plain- 
tiff has  been  the  owner  of  the  lot  described 
ever  since  1870.  That  the  lot  is  on  the  corner 
of  North  Water  and  Pearson  streets,  and  lies 
on  the  north  side  of  Pearson  street,  and  on  the 
west  side  of  North  Water  street,  and  is  50 
feet  front  on  North  Water  street,  and  extends 
west  about  270  feet  on  Pearson  street,  to  the 
established  dock  line  of  the  Milwaukee  river. 
That  the  lot  is  bounded  on  the  west  by  the 
river.  That,  since  1876,  the  plaintiff  has  re- 
sided thereon  with  his  family  as  a  homestead. 
That,  February  13,  1888,  the  defendant,  by 
ordinance,  permanently  established  the  grade 
of  Norttt  Water  and  Pearson  streets  in  front 
of  the  premises  of  the  plaintiff,  and  fixed  and 
permanently  established  the  same  as  follows: 
At  the  point  of  intersection  of  Van  Buren 
street,  36.5  feet,  assuming  as  a  base  the  Mil- 
waukee river  as  It  was  in  March,  1836.  That 
Van  Buren,  Pearson,  and  North  Water  streets 
Join  together  in  front  of  the  plaintiff's  prem- 


ises. That,  August  8,  1892,  the  defendant,  by 
ordinance,  duly  ordained  that  the  city,  in  pur- 
suance to  chapter  411,  Laws  1891,  issued  bonds 
for  the  construction  of  a  viaduct  across  the 
river  from  the  intersection  of  Van  Buren  street 
with  Brady  street  to  the  Intersection  of  Holton 
street  with  Reservoir  avenue.  That,  March  20. 
1893,  the  defendant,  by  ordinance,  ordained 
that  the  grade  or  elevation  of  the  viaduct  in 
front  of  the  plaintiff's  premises  should  be  per- 
manently fixed  and  established,  so  as  to  be  18 
feet  higher  than  the  grrade  established  by  the 
ordinance  of  February  13.  1888.  That  the  de- 
fendant erected  the  viaduct  in  conformity  to 
the  grade  last  mentioned,  and  the  same  is  now 
completed  In  accordance  therewith,  and  in  ac- 
cordance with  the  specifications  and  plans  in 
possession  of  the  defendant  That  the  viaduct 
is  built  of  Iron,  and  commences  at  Brady  and 
Van  Buren  streets,  and  passes  through  Van 
Buren  street  Into  North  Water  and  Pearson 
streets,  and  thence,  through  Pearson  street, 
west  and  across  the  Milwaukee  river.  That 
the  same  Is  supported  by  heavy  columns,  set 
into  the  street  t>eiow,  and  above  the  surface 
and  also  set  into  the  river.  Tbat  the  columns 
and  viaduct  are  carried  a  great  distance  above 
the  plaintiff's  lot,  and  immediately  south  of  his 
premises.  That  Pearson  and  North  Water 
streets  are  public  highways,  used  as  such  for 
40  years.  That  the  river  is  navigable.  That 
the  erection  and  maintenance  of  the  viaduct 
has  caused  a  great  and  material  injury  to  the 
premises  of  the  plaintiflT,  in  the  several  par- 
ticulars mentioned  therein.  That  the  defend- 
ant has  unlawfully  appropriated  and  taken  the 
streets  snd  river  abutting  the  plaintiff's  lot 
of  which  he  is  the  owner  in  fee,  for  the  con- 
struction, use,  and  maintenance  of  the  viaduct 
That  the  defendant  lias  refused  to  allow  the 
plaintiff  any  damages  for  his  said  injuries 
Wherefore  be  demands  Judgment  for  $25,000- 
damages,  and  costs. 

It  is  nowhere  alleged,  nor  is  It  claimed,  tbat 
at  any  time  prior  to  the  re-establishment  of 
the  grade,  Marcli  20,  1888,  as  stated,  that  Pear- 
son and  North  Water  streets,  or  either  oi 
them,  were,  or  was,  ever  actually  graded  to 
the  grade  so  established  February  13,  18SS, 
nor  tbat,  at  the  time  of  so  changing  the  grade, 
or  the  wection  of  the  viaduct  the  board  ot 
public  works  did  not  make  an  assessment 
of  benefits  and  damages  as  required  by  the 
provisions  of  the  charter.  Moreover,  there  is 
no  allegation  that  either  of  such  grades  was  su 
established  or  changed  or  re-established  un- 
lawfully. On  the  contrary.  It  is  to  be  fairly 
Inferred  from  the  complaint  that  each  and  all 
of  such  grades  were  duly  and  regularly  es- 
tablished, and  changed  or  re-established,  in 
strict  accordance  with  the  requirements  of  the 
cbairter,  and  that  the  viaduct  was  erected  and 
constructed  In  conformity  therewith.  The  char- 
ter provides  tbat,  "In  all  cases  In  xrblcb  the 
grade  of  any  street  has  been  permanently  es- 
tablished by  ordinance  since  February  20. 
1852,  or  shall  hereafter  be  so  established,  and 
after   such   permanent   establisbment    thereof. 
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and  after  soch  street  shall  have  been  actually 
graded  to  such  established  grade,  the  grade  so 
eetabllshed  has  been  or  shall  be  altered  by  the 
city,  the  owner  of  any  lot  or  parcel  of  land 
whldi  may  be  affected  or  Injured  In  conse- 
quence of  such  alteration  of  grade  shall  be 
entitled  to  compensation  therefor."  Section  8, 
subc.  7,  c.  1S4,  Laws  1874  Since  the  street 
was  never  actually  graded  to  the  grade  so  estab- 
lished in  18SS,  but  was  actually  worked  and 
completed  only  to  thAe  grade  so  established 
March  20,  1803,  It  follows  that  the  complaint 
falls  to  state  a  cause  of  action  for  compensa- 
tion for  a  change  of  grade,  so  given  Ijy  the 
provision  of  the  charter  quoted.  This  Is  ap- 
parent from  munerous  decisions  of  this  court, 
among  which  are  the  following:  Stadler  t. 
City  of  Milwaukee,  34  Wis.  98;  French  T. 
Same,  49  Wis.  5S4.  6  N.  W.  244;  Tyson  v. 
Same,  50  Wla  78,  6  N.  W.  914.  The  right  to 
damages  In  such  a  case  Is  purely  statutoiy.  Id. 
Hence,  the  well-established  rule  that,  where  a 
change  of  grade  In  a  street  is  made  under 
authority  of  law  and  with  due  care,  the  mu- 
nicipality la  not  liable  for  consequential  in- 
jury to  abutting  lots,  unless  made  so  by 
statute  or  the  constitution.  Drummond  v. 
City  of  Ean  Claire,  85  WU.  502,  55  N.  W. 
10^,  and  cases  there  cited.  This  rule  was 
applied  In  Colclougb  v.  City  of  Milwaukee, 
02  Wis.  182,  05  N.  W.  1039.  In  tbat  case 
it  was  held  that:  "(1)  The  construction  of 
an  elevated  approach  to  a  viaduct,  occupying 
the  entire  width  of  the  street.  Is  merely  a 
change  of  the  grade  of  the  street,  and  Is  not  a 
new  taking  of,  nor  does  It  Impose  any  addi- 
tional use  or  servitude  iQMn,  the  property  of 
the  abutting  owner.  In  the  cibsence  of  any 
express  statute  allowing  it,  therefore,  no  dam- 
ages can  be  awai'ded  to  said  owner  for  injury 
to  his  property  caused  by  the  construction  of 
such  approach;  nor  will  its  construction  be  re- 
strained at  his  suit  (2)  Such  a  lawful  change 
of  the  grade  of  a  street  is  not  a  closing  up  or 
use  or  obstruction  of  the  street,  within  the 
meaning  of  chapter  255,  Laws  1889  (Sanb.  & 
B.  Ann.  St,  !  1296a)."  We  are  clearly  of  the 
citlnlon  that  the  case  at  bar  Is  not  distinguish- 
able. In  principle,  from  tliat  case;  and,  hence, 
what  Mr^  Justice  Plnney  there  said  must  be 
regarded  as  the  opinion  of  the  court  in  this 
case.  The  order  of  the  superior  court  for  Mil- 
waukee county  Is  affirmed. 


CITY  OP  MILWAUKEE  v.  MILWAUKBB 
COUNTY  et  al. 

(Supreme  Court  of  Wisconsin.     Jan.  12,  1897.) 

TaXATIOS  — EXEMPTIOX  — PkoPERTT   OCCl'PIED  BT 

CiTT  CNDBR  Optional  Coxtkact. 

Property  which  Is  in  the  possession  of  the 
city  of  Milwaukee  under  a  contract  givinf;  it  the 
option  to  become  the  owner  by  the  making  of 
certain  payments,  and  the  right  of  possession 
until  default,  but  which  creates  no  obligation 
on  its  part  topnrchaae,  is  not  exempt  from  tax- 
ation, under  Rev.  St.  1878,  i  1U38.  snbd.  2,  ex- 
empting property  owned  exclusiTely  by  munici- 


pal corporations,  nor  under  the  city's  charter 
(Laws  1874,  c  184),  exempting  property  held  by 
it  under  a  lease. 

Appeal  from  circuit  court,  Milwaukee  coui> 
(7;   D.  H.  Johnson,  Judge. 

Action  by  the  city  of  Milwaukee  against 
Milwaukee  county  and  George  W.  Mayhew,. 
county  treasurer,  to  enjoin  the  sale  of  prop- 
erty for  taxes.  From  an  order  denying  8 
motion  to  dissolve  a  temporary  injunction, 
defendants  appeal.     Reversed. 

This  is  an  action  In  equity,  brought  by  the 
city  of  Milwaukee  against  the  county  of  Mil- 
waukee and  the  county  treasm-er,  for  the  can- 
cellation of  county,  school,  and  state  taxes 
levied  upon  certain  lands  In  the  town  of 
Wauwatosa,  but  occupied  by  the  city  for 
park  purposes.  The  legal  title  to  the  lands- 
in  question  at  the  time  of  the  levying  of 
said  taxes  was  In  William  H.  Perrigo  and 
others,  but  the  city  was  In  possession  there- 
of under  certain  contracts,  dated  October  13, 
1891.  The  terms  of  the  contracts  are  quite 
fully  set  forth  In  the  opinion  written  by  the 
present  chief  Justice  in  the  case  of  Perrlgo- 
V.  City  of  Milwaukee,  92  Wis.  236,  OS  N.  W. 
1025,  as  follows:  "By  the  terms  of  the  agree- 
ment, the  city,  upon  making  the  first  pay- 
ment, was  entitled  to  the  possession  of  the 
premises,  with  the  right  to  alter,  change,  and 
Improve  the  same,  to  be  used  as  a  public 
park,  pursuant  to  chapter  488,  I>aws  1889, 
and  chapter  179,  Laws  1891;  but  It  had  no 
right  to  a  conveyance  of  the  legal  title  there- 
of until  it  had,  within  the  10  years  mention- 
ed, paid  the  balance  of  the  purchase  price. — 
$4G,487.M,— with  the  interest  thereon,  pay- 
able annually,  and  all  taxes  assessed  on  the 
premises  after  January  1,  1891.  For  any 
failure  of  the  city  to  make  any  payment  of 
purchase  money  or  annual  Interest  or  taxes 
at  the  times  and  In  the  manner  spedfled, 
the  Perrlgos,  their  heirs,  executors,  admin- 
istrators, and  assigns,  were  thereby  express- 
ly authorized,  by  action  or  proceedings  at  law 
or  in  equity,  to  bar  and  foreclose  all  right 
and  equity  of  redemption  of  the  city  in  the- 
premises.  But  each  of  the  legislative  enact- 
ments mentioned  expressly  provides  that  such 
purchase  or  agreement  to  purchase  should 
be  'without  creating  any  corporate  liabilities 
therefor';  and  the  agreement  expressly  pro- 
vides tliat  the  same  should  'not  create  any 
corporate  liability  against'  the  city  'in  any 
manner  or  form,'  and  that  the  Perrlgos  would, 
'not  claim  any  corporate  liability  against' 
the  city  'by  reason  thereof.' "  In  that  case 
it  appeared  that  the  city  had  attempted  to 
tax  Parlgo's  interest  in  one  of  the  contracts 
as  personal  pr(q)erty,  he  being  a  resident  of 
the  city,  and  It  was  held  not  taxable  as  per- 
sonal property,  because  it  created  no  debt, 
and  was  a  mere  possibility  or  expectancy- 
attached  to  the  real  estate.  The  complaint 
In  the  present  action  set  forth  the  posses- 
sion of  the  city  under  such  contracts,  and- 
the  fact  that  state,  cotuty,  and  school  taxes 
had  been  assessed  tbereon  for  the  year  18!Kv 
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and  demasded  cancellation  of  the  same  on 
the  ground  that  the  lands  In  question  wen 
owned  by  the  city  and  exempt  from  taxation. 
A  preliminary  injunction,  restraining  the 
sale  of  the  lands  pendente  lite,  was  granted 
by  the  circuit  court  upon  the  complaint  The 
defendants  appeared,  and  demurred  generally 
to  the  complaint,  and  moved  to  dissolve  the 
temporary  injunctional  order,  which  motion 
was  denied,  and  the  defendants  appealed. 

H.  C.  Brazee,  for  appellants.  Charles  H 
Hamilton,  for  respondent. 

WINSIXJW,  J.  (after  stating  the  facts). 
By  Rev.  St  1878,  {  1038,  subd.  2,  all  prop- 
erty owned  exclusively  by  any  "county,  city, 
village,  town  or  school  district"  is  exempt 
from  taxation.  By  the  charter  of  the  city  of 
Milwaukee  (chaptM  184,  Laws  1874)  it  is 
provided  that  "the  city  may  lease,  purchase 
and  hold  real  or  personal  estate  sufficient 
for  the  convenience  of  the  inhabitants  there- 
of, and  may  sell  and  convey  the  same  and 
the  same  shall  be  free  from  taxation."  Sul>- 
ctuipter  20,  {  11.  The  simple  question  is 
wliether,  under  either  of  these  provisions,  the 
land  in  question  was  exempt  from  taxation. 
The  city  had  certainly  not  leased  it,  nor  had 
it  purchased  it,  nor  did  it  own  it  exclusively. 
As  pointed  out  In  Perrlgo  v.  City  of  Milwau- 
kee, supra,  the  legal  title  was  In  the  vendors, 
Bind  the  city  simply  had  an  option  to  pur- 
chase with  the  right  to  possession  until  de- 
fault It  was  not  bound  to  pay  the  purchase 
money.  Under  thfese  circumstances,  we  are 
unable  to  see  how  the  land  could  be  consid- 
ered either  as  owned  excluslvely  by  the  city 
or  leased  by  the  city.  The  principle  that 
the  vendee  in  possession  of  land  under  a 
contract  of  purcha.se  which  binds  him  to  pay 
the  purcliase  money  Is  the  equitable  owner, 
and.  In  the  absence  of  express  agreement 
must  pay  the  taxes  (Williamson  v.  Neeves 
[present  term]  09  N.  W.  806),  has  no  applica- 
tion, for  the  reason  that  the  city  la  not  hold- 
ing the  land  under  a  contract  of  purchase. 
The  city  may  choose  to  acquire  the  title  by 
paying  the  sums  named  in  the  contract,  or  it 
may  choose  to  cease  paying,  and  forfeit  its 
option.  It  now  has  possession  under  an  op- 
tion, but  it  has  no  lease,  and  certainly  has 
no  title,  much  less  an  exclusive  title.  The 
complaint  shows  no  cause  of  action,  and  the 
injunctional  order  should  have  been  dissolved. 
Order  reversed,  and  action  remanded,  with 
directions  to  dissolve  the  temporary  Injunc- 
tional order. 


liODIS  F.  FBOMER  ft  CO.  v.  STANLEY 
et  al. 

(Supreme  Court  of  WisconBin.     Jan.  12,  1897.) 

TMAL  — iKTEKKOGATOBIBS  — 8aLE— FraCD— WhaT 
.  COSSTITDTES. 

1.  The  submission  of  38  interrogatories  in  the 
form  of  a  special  verdict,  ueceBsarily  tending 
to  confuse  the  jury,  is  not  rendered  anobjec- 
tionabie  because  appellant  requested  the  sub- 


mission of  a  greater  number  of  interrogatories, 
more  objectionable  than  those  submitted. 

2.  A  statement  by  the  buyer  in  answer  to  a 
casual  remark  of  the  selier's  agent  tliat  he  must 
be  worth  from  $20,000  to  $50,000.  that  he  "con- 
sidered himaeif  worth  from  $10,000  to  $20,000 
dear,"  made  after  goods  had  been  sold  on  long 
credit  and  shipped,  is  not  ground  for  a  ctiarge  of 
fraud,  so  as  to  authorize  the  seller  to  replevy 
goods  sold  subsequently. 

3.  Nor  is  a  statement  by  the  buyer  tbrnt  he 
would  at  a  certain  time  discount  his  bills. 

Appeal  fnMu  superlbr  court  Milwaukee 
county;  J.  C.  Lndwig,  Judge. 

Action  by  Louis  F.  Fromer  &  Co.,  a  cor- 
poration, against  William  S.  Stanley  and  an- 
other. There  was  a  judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

It  appears  from  the  record  that  during  the 
times  mentioned,  the  plaintlflT  was  a  manu- 
facturer and  wholesale  dealer  in  cigars,  in  the 
city  of  New  York;  that,  during  the  same 
times,  one  John  A.  Stapleton  was  a  retail 
dealer  in  cigars  In  the  city  of  Milwaukee; 
that  between  November  15,  1894,  and  March 
21,  1895,  the  plaintiff  had  sold  and  delivered 
to  Stapleton  a  large  quantity  of  dgara,  of  dif- 
ferent varieties,  and  for  which  the  j^intiff 
had  taken  Stapieton's  notes;  that  March  25, 
1895,  one  Evans  recovered  two  Judgments 
against  Stapleton,  aggregating  $2,219.33.  and 
on  that  day  issued  executions  thereon  to  the 
defendant  Stanley,  as  sheriff,  and  he  immedi- 
ately levied  upon  Stapieton's  stock,  and  took 
the  same  into  his  possession  as  such  sheriff, 
under  such  executions;  that  thereupon,  and 
on  the  same  day,  the  said  Stapleton  made  a 
general  assignment  for  the  benefit  of  his 
creditors  to  the  defendant  Whltnall,  who  im- 
mediately qualified  and  took  possession  of  the 
property  so  assigned  to  him,  subject  to  such 
levy;  that  March  27,  1895,  the  plaintitr  de- 
manded of  the  defendants  the  cigars  iu  their 
possession,  which  had  been  sold  to  Stapleton 
by  the  plaintiff,  but  which  the  defendants  re- 
fused to  deliver  up;  that  March  28,  180.5.  the 
plaintiff  commenced  this  action  of  replevin, 
to  recover  possession  of  such  cigars,  on  the 
ground  that  the  plaintiff  had  sold  the  same  to 
Stapleton  on  his  false  representation  as  to  bis 
solvency.  At  the  close  of  the  trial,  the  Jury 
returned  a  special  verdict  answerin^f  38  ques- 
tions, to  the  effect  that  Stapleton  did,  Octo- 
ber 20,  1804,  state  to  the  pialntllTs  agent 
Henry  Q.  Aloes  that  he  (Stapleton)  considered 
himself  worth  from  $10,000  to  $20,000  clear, 
but  that  Stapleton  at  that  time  was  not  worth 
from  $10,000  to  $20,000  clear,  and  be  (Staple- 
ton)  then  knew  or  ought  to  have  known  that 
such  estimate  of  his  financial  condition  was 
not  true;  that  such  representation  was  niade 
by  Stapleton  to  deceive  Alces,  and  for  the 
purpose  of  inducing  Alcea  to  maice  sales  to 
him  upon  credit  and  Alcee  believed  such  rep- 
resentation to  be  true;  that  after  such  rep- 
resentation was  made,  Alces  did  sdl  to  Sta- 
pleton ail  the  cigars  Involved  In  this  action, 
except  the  1,325  Pattl  Perfecto  cigars,  the 
5,000  Conchas  Finas,  ordered  January  10,  ISUu. 
and  the  7,8U0  Horseshoe  cigars  Inclnded  in  the 
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contract  of  resale  made  oo  Marcb  21,  1895; 
that  Alces  would  not  have  made  said  sales 
tf  It  had  not  been  for  the  representation  of 
Stapleton;  that  Alces  relied  upon  said  repre- 
sentation mentioned;  that  Alces  informed  the 
plaintiff  that  Stapleton  represented  to  him 
that  he  considered  himself  worth  from  $.10,000 
to  $20,000  dear,  bnt  did  not  inform  it  that 
Stapleton  represented  to  him  that  he  consid- 
ered himself  worth  about  $20,000  clear;  that 
Alces  reported  such  representation  to  the 
plaintiff  within  two  weeics  from  October  26, 
1894;  thait  the  plaintiff  did  beHeve  the  rep- 
resentation of  Stapleton  so  communicated  to 
it  by  Alces  to  be  tme;  that  the  plaintiff  did 
sell  dgars  to  Stapleton  upon  hie  direct  order 
January  10,  1895;  that  plaintiff.  In  making 
such  sale,  January  10,  1896,  rdied  upon  the 
representatioa  of  Stapleton,  as  it  was  so 
communicated  to  It,  and,  in  filling;  tlie  order 
from  Alcea  for  Stapleton,  relied  upon  the  rep- 
resentation of  Stapleton  as  so  communicated 
to  it,  and  would  not  have  made  such  sales  and 
filled  such  orders  if  it  had  not  been  for  the 
representation  of  Stapleton  as  so  communi- 
cated to  it;  that  March  21.  1896,  Stapleton 
represented  to  the  plaintiff  that  he  was  then 
solvent,  but  such  representation  was  false, 
and  Stapleton  then  knew  or  ought  to  nave 
known  such  repl'esentation  to  be  false,  but 
■neb  representation  was  made  by  Stapleton 
to  deceive  the  plaintiff,  and  for  the  puipose 
of  inducing  the  plaintiff  to  sell  goods  to  him 
on  credit;  that  the  plaintiff  believed  such 
representntion  by  Stapleton  as  to  his  solvency; 
that  after  such  representation,  on  March  23, 
1885,  the  plaintiff  made  a  resale  of  goods  to 
Stapleton;  that  there  were  included  in  such 
resale,  March  21,  1896,  4,100  Adellna  Pattl 
Favorltas  cigars,  4,150  Relna  Perfecto,  9,250 
Cdncbas  Finas,  and  the  7^00  Horseshoe  ci- 
gars; thait  the  plaintiff  relied  upon  the  rep- 
resentation of  Stapleton  that  he  was  solvent, 
in  making  sach  resale;  that  when  Stapleton 
purchased  the  goods.  Match  21,  1893,  he  bad 
the  preconceived  purpose  of  not  paying  for 
them  at  all,  <»  only  a  per  cent,  thereof;  that 
the  defendant  Whltnall  unjustly  detained 
from  the  plaintiff  the  cigars  described;  that 
the  defendant  Stanley  unjustly  detained  from 
the  plaintiff  the  case  of  cigars  described,  of 
the  value  of  $450;  that  the  value  of  the 
cigars  replevied  in  this  action,  and  included 
in  the  sale  of  March  21,  1895,  waa  $843.78; 
that  none  of  the  dgara  involved  In  this  action 
were  sold  to  Stapleton  before  October  26, 
1894,  except  the  1,325  Adellna  Pattl  Perfeotos. 
From  the  Judgment  entered  upon  such  ver- 
dict accordingly,  the  defendants  bring  this 
appeaL 

Elliott  &  Hickoz,  for  appellants.  Hender- 
son &  Williams  and  George  E.  Sutherland, 
for  respondent. 

CASSODAY,  O.  J.  (after  stating  the  facts). 
The  submission  to  the  jury  of  38  questions 
In  the  form  of  a  special  verdict,  to  determine 


the  simple  issues  here  involved,  necessarily 
tended  to  confuse  and  mislead  the  Jury,  and, 
hence  is  open  to  the  criticism  which  this 
court  has  frequently  made  in  similar  cases. 
Bberhardt  v.  Sanger,  51  Wis.  74,  76,  8  N. 
W.  Ill,  and  numerous  cases  there  cited;  Hed- 
dles  V.  Railroad  Co.,  74  Wis.  257,  258,  42  N. 
W.  237;  Lumber  Co.  v.  Mihills,  80  Wis.  551- 
555,  50  N.  W.  507;  Ohlweller  v.  Lohmann,  88 
Wis.  78,  59  N.  W.  678.  No  additional  force 
can  l>e  given  to  such  criticism  by  repetition. 
Such  criticism  is  not  obviated  by  the  fact  that 
the  appellants  requested  the  submission  of  56 
questions  which  the  trial  Judge  mnst.  have  re- 
garded more  objectionable  than  those  which 
he  did  submit. 

2.  The  case  is  simple  and  necessarily  turns 
upon  two  or  three  questions.  One  of  them 
is  as  to  the  false  representation  found  by 
the  Jury  to  have  been  made  by  Stapleton  to 
the  plaintirs  agent  Alces,  October  26,  1894, 
to  the  effect  that  he  "considered  himself 
worth  from  $10,000  to  $20,000  clear."  It 
appears  that  Stapleton  had  been  in  the  to- 
bacco and  cigar  business  for  more  than  20 
years;  that,  as  such  dealer,  he  had  been 
acquainted  with  Alces  for  eight  or  nine 
years;  that  during  that  time  he  Iiad,  through 
him,  bought  cigars  of  the  father  of  Alces 
before  be  became  the  agent  of  the  plaintiff; 
that  during  those  years  be  Iiad  "had  more 
or  less  .conversation  with  Stapleton  as  to 
his  means";  that  September  8,  1894,  Alces 
sent  to  the  plaintiff  Stapleton's  first  order 
for  cigars;  that  September  18,  1894,  the 
plaintiff  wrote  Stapleton,  in  effect  thanking 
him  for  the  order  so  given  by  him  to  Alces 
for  25,000  cigars,  of  which  15,000  were  to  be 
sold  to  the  retail  trade,  and  promising  to  put 
np  the  cigars  in  good  shape,  and  ship  them 
In  two  or  three  weeks,  and  expressing  the 
belief  that,  by  careful  attention  and  the  as- 
sistance the  plaintiff  would  give  him,  he 
would  "be  able  to  build  up  a  very  large 
trade"  In  the  plalntlfTs  cigars;  that  Staple- 
ton  objected  to  the  letter,  and  at  first  refus- 
ed to  accept  of  the  cigars,  unless  the  plain- 
tiff would  dispose  of,  or  aid  him  In  dispos- 
ing of,  the  15,000  to  the  retail  trade;  that 
October  16,  1894,  the  plaintiff  shipped  the 
cigars  so  ordered  to  Stapleton;  that  the  pur- 
chase price  of  those  cigars  was  $1,408.70, 
on  a  credit  of  four  months'  time;  that,  after 
Stapleton  received  the  25,000  cigars  so  ship- 
ped to  him,  he  and  Alces  went  to  Racine,  to 
sell  the  15,000  mentioned  to  the  retail  trade. 
Mr.  Alces  testified:  That  as  he  and  Staple- 
ton  were  returning  to  Milwaukee,  on  the 
cars  from  Racine,  Stapleton  said  to  him: 
"Well,  how  do  yon  like  this?"  That  he  re- 
plied that  it  was  a  pretty  tough  day.  That 
Stapleton  then  said:  "Well,  I  have  been  do- 
ing this  for  a  great  many  years,  as  you 
know."  That  he  then  said  to  Stapleton; 
"Yes,  but  you  have  no  reason  to  complain." 
That  Stapleton  then  asked,  "Why?"  That 
he  replied:  "Why,  you  must  be  worth  from 
$20,000   to   $50,000."     That   Stapleton   then 
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"poo-hooed  at  the  Idea  of  $50,000,  but  on 
our  way  told  me  In  words  plainly  that  be 
considered  lilmself  wortb  from  $10,000  to 
$20,000  clear  anyhow."  Aloes  further  testi- 
fied to  the  effect  that  he  belleTed  such  state- 
ments to  be  true  when  he  subsequently  sold 
goods  to  Stapleton;  that,  when  he  made  such 
subsequent  sales,  Stapleton  said  he  would 
discount  the  bills  In  the  next  January;  that 
in  the  absence  of  such  representations  and 
liis  statement  that  h^  would  discount  the 
bills  in  January,  upon  which  he  relied,  he 
'  would  not  have  made  such  subsequent  sales. 
Stapleton  testified  to  the  effect  that  Alces 
^never  said  to  him  that  he  (Stapleton)  must 
be  worth  from  $20,000  to  $50,000,  and  that 
he  never  told  Alces  "that  he  considered  him- 
self worth  from  $10,000  to  $20,000  clear  any- 
how," and  that  he  never  promised  to  dis- 
count bills  In  January.  And  he  further  tes- 
tified: That  acdording  to  his  inventories,  at 
purchase  prices  for  new  goods,  and  reduced 
prices  for  old  goods,  his  stoclc  was,  according 
to  his  boolis  )i:ept  during  the  time,  as  fol- 
lows: January,  1890,  $13,377.66;  January, 
1801,  $16,300.40;  January,  1892,  $12,759.34; 
-January,  1893,  $13,122.75;  July,  1803,  $10,- 
809.63;  January,  1804,  $10,400;  Januai-y, 
1895,  a  little  over  $10,000.  That  his  bills 
receivable  and  due  him  in  January,  1895, 
on  outstanding  accounts,  were  about  $16,- 
000.  That  his  assets  In  January,  1803,  ex- 
ceeded his  liabilities  by  $16,800.  That  his 
assets  in  January,  1894,  exceeded  his  liabili- 
ties a  little  over  $10,000,  and  in  January, 
1895,  a  little  less.  That  In  March,  1895,  bis 
total  Indebtedness,  Including  the  plaintiff's, 
was  about  $17,000.  The  assignee  realized 
out  of  the  whole  stock  and  assets  only  about 
$7,000.  Assuming  that  October  26,  1894, 
Stapleton  did  state  to  Alces  that  he  "con- 
sidered himself  worth  from  $10,000  to  $20,- 
000  clear,"  as  found  by  the  jury,  and  that 
such  statement  was  untrue,  nevertheless  the 
making  of  the  statement,  under  the  circum- 
stances stated,  was.  In  our  Judgment,  a  mere 
casual  expression  of  opinion,  not  connected 
with  any  contract  of  sale  or  proposed  sale, 
and  hence  not  the  basis  of  an  action  to  re- 
claim the  goods  subsequently  sold,  on  the 
Kround  of  false  representation  or  fraud.  Al- 
ces had  known  Stapleton,  and.  In  behalf  of 
his  father,  bad  sold  him  goods  for  mauj 
years;  and,  a  few  weeks  before,  he  had  con- 
tracted, in  behalf  of  the  plaintiff,  to  sell 
him  goods  of  the  value  of  more  than  $1,400, 
on  long  credit,  and  which  goods  the  plain- 
tiff had  already  delivered,  without  Alces  or 
the  plaintiff  asking  any  question  as  to  his 
(Stapleton's)  responsibility.  Under  such  cir- 
cumstances, and  after  completing  the  busi- 
ness of  the  day  at  Racine,  and  while  riding 
home  on  the  cars,  an  accidental  remark  of 
Alces  Induced  Stapleton  to  say  that  he 
"considered  himself  worth  from  ten  to  twen- 
ty thousand  dollars  clear."  It  Is  not  stated 
»s  an  existing  fact,  but  merely  that  he  "con- 
(idered"  himself  worth  that  amount,— in  oth- 


er words,  that  that  was  bis  estimate  or  opin- 
ion of  his  then  present  worth;  ana  the 
fact  that  he  said  from  $10,000  to  $20,000. 
shows  that  he  was  not  claiming  to  have  any 
definite  knowledge  nor  well-defined  opinion 
on  the  subject;  and,  besides,  he  was  talk- 
ing to  a  man  who,  from  the  nature  of  things, 
would  naturally  be  supposed  to  know  more 
or  less  about  his  financial  condition.  There 
is  nothing  to  indicate  that  the  statement  was 
dishonestly  made,  nor  made  with  Intent  to 
deceive  or  defraud  the  plaintiff  or  any  one. 
The  mere  fact  tljat,  after  the  failure,  the 
proceeds  of  the  stock  and  assets  were  much 
less  in  value  than  the  liabilities,  do  not 
prove  that  Stapleton  so  regarded  tbem  in 
October,  1894,  nine  months  after  his  last 
inventory,  nor  that  they  were  so  In  fai-t. 
The  trial  Judge  charged  the  jury  to  the  ef- 
fect that  they  knew  from  their  own  experi- 
ence, and  that  the  evidence  in  the  case  con- 
firmed the  same,  "that  the  value  of  mer- 
chandise in  such  business  as  Mr.  Stapleton's 
was  changeable  and  fluctuating";  and  yet 
he  charged  the  Jury  that  "the  law  presumes 
that  a  party  knows  his  financial  condition." 
A  merchant  Is  not  at  all  times  conclusively 
presumed  to  know  his  own  financial  condi- 
tion when  the  same  Is  dependent  npon  val- 
ues which  are  changeable  and  fiuctuatlne, 
and  certainly  he  cannot  know  what  his  stock 
would  bring  In  cash  at  any  particular  time 
on  forced  sale.  This  court  has  gone,  per- 
haps, as  far  as  any  court  In  holding  that 
false  representations  of  facts,  which  have 
Induced  the  making  of  a  contract,  may  be 
actionable,  although  not  shown  to  have  been 
mado  willfully  or  with  fraudulent  Intent 
Maltby  v.  Austin,  65  Wis.  527,  27  N.  W.  HJ".': 
Lumber  Co.  v.  MihlUs,  80  Wis.  540,  6e0^5<«, 
50  N.  W.  507,  and  the  cases  there  cited; 
Castenhobs  v.  HeUer,  82  Wis.  30,  51  N.  W. 
432;  Gunther  v.  UUrlch,  82  Wis.  228,  52  .N. 
W.  88;  Porter  v.  Beattie,  88  Wis.  32,  59  N. 
W.  499;  Nash  v.  Trust  Co.,  159  Mass.  43T. 
H4  N.  E.  625;  Id.,  163  Mass.  574,  40  N.  a 
1039.  See  what  Is  quoted  from  Jollffe  r. 
Baker,  11  Q.  B.  DIv.  255,  Palmer  v.  John- 
son, 12  Q.  B.  Dlv.  32,  13  Q.  B.  DIt.  351.  Der- 
ry  V.  Peek,  14  App.  Cas.  377,  In  the  case 
in  80  Wis.  and  50  N.  W.,  above  cited.  Bnt 
In  those  cases  the  representations  were  of 
matters  of  fact,  and  made  during  the  nego- 
tiations for  the  sale. 

3.  Besides,  the  plaintlfTs  agent  and  wit- 
ness to  whom  the  alleged  representations 
were  made  testified  to  the  effect  that  when 
he  sold  Stapleton  goods  subsequently  to  Oc- 
tober 26,  1894,  he  asked  him  If  he  was  not 
going  to  discount  some  of  his  bills,  and  that 
he  replied  that  he  woifld  the  following  Janu- 
ary. The  language  of  the  witness  on  this 
point  is  as  follows:  "Q.  In  the  absence  of 
those  representations  on  his  part,  would  you 
have  sold  him  the  goods?  Ans.  In  the  ab- 
sence of  those  representations,  and  had  be 
not  stated  he  would  discount  all  bills  in 
January,  I  would  not  have  sold  the  quantity 
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of  goods  which  I  did.  Q.  Then  thlg  state- 
ment to  you  that  he  was  worth  from  ten 
to  twenty  thousand  dollars,  and  that  he  ex- 
pected to  be  prepared  on  the  1st  day  of  Janu- 
ary next  to  discount  the  bills.  Induced  yon 
to  sell  to  him  these  goods?  You  relied  upon 
those  statements?  Ans.  Yes.  Q.  And  you 
made  that  the  basis  of  your  order  for  goods 
to  be  sent  to  John  A.  Stapleton  upon  your 
employers,  Fromer  &  C!o.7  Ans.  Yes,  sir." 
So  it  appears  that  one  of  the  principal 
grounds  for  making  such  subsequent  sales 
on  credit  was  Stapleton's  statement  that  he 
would  discount  the  bills  In  January.  But 
that  was  not  the  statement  of  a  fact  in 
prsesenti,  and  hence  was  not  the  basts  of  an 
action  for  rescinding  the  sale.  Warner  y. 
Benjalnin,  S»  Wis.  290,  62  N.  W.  179;  Patter- 
son T.  Wright,  64  Wis.  289,  25  N.  W.  10; 
Sheldon  v.  Davidson,  85  Wis.  138,  55  N.  W. 
161.  It  was,  at  most,  a  mere  breach  of 
promise;  and  yet,  according  to  Alces'  own 
testimony,  he  might  not  have  sold  the  goods 
at  all  had  not  that  promise  been  made. 
False  representations  which  are  not  relied 
upon  are  not  actionable.  Fowler  v.  Mc- 
Cann,  86  Wis.  427,  56  N.  W.  1085.  The 
same  Is  true  of  a  false  promise,  a  mere  ex- 
pression of  an  opinion,  a  casual  remark, 
not  made  during  the  negotiations,  nor  with 
any  Intention  of  Influencing  the  conduct  of 
the  opposite  party.  We  must  hold  that  the 
representations  of  Stapleton,  assuming  them 
to  have  been  made  as  testified  to  by  Alces, 
and  that  they  were  false,  were  not  of  suoh 
a  character  as  authorized  the  plaintttf  to  rely 
upon  them,  and  avoid  the  sale  In  conse- 
quence of  them. 

4.  It  follows  from  what  has  been  said  that, 
upon  the  evidence  before  us,  there  is  no 
ground  for  the  recovery  for  any  of  the  cigars 
actually  ordered  and  received  by  Stapleton 
prior  to  March  21,  1895.  As  to  any  of  such 
cigars  there  can  be  no  ground  for  claiming 
a  resale,  but,  at  most,  an  extension  of  credit. 
If,  as  some  of  the  testimony  seems  to  Indi- 
cate. Stapleton  claimed  to  the  plaintiff,  on 
the  day  and  year  last  mentioned,  that  a  cer- 
tain case  of  the  cigars  had  never  been  or- 
dered by  him,  and  especially  if  he  never.  In 
fact,  ordered  them,  then  such  case  might  be 
the  subject  of  sale  on  that  day.  Appellants 
seem  to  concede  that  that  case  never  passed 
to  Whitnall  by  the  assignment,  but  claim 
that  this  action  cannot  be  maintained  by  rea- 
son of  certain  rules  of  law;  while  the  re- 
spondent seems  to  Justify  all  the  flndlnf^s 
which  cover  the  one  case  mentioned.  We 
are  in  no  position  to  settle  that  controversy 
on  this  appeal,  and  hence  the  same  Is  neces- 
sarily left  open  for  the  trial  court. 

5.  The  opinion  expressed  renders  It  unnec- 
essary to  determine  whether  this  action  of 
replevin  can  be  maintained  without  return- 
ing the  notes  given  for  the  goods  replevied. 
The  Judgment  of  the  superior  court  for  Mil- 
waukee county  is  reversed,  and  the  cauie 
is  remanded  for  a  new  trial. 


GERMAN  BANK  v.  FOLDS  et  aL 

(Supreme  Court  of  South  Dakota.     Jan.  4, 

1897.) 

Attacrmbnt— Issos  OS  Motion  to  Discbaros — 

VaUDITT  or  ASSIONMENT. 

An  attachment  on  the  ground  of  a  disposi- 
tion of  property  by  the  debtor  with  Inteut  to  de- 
fraud creditors  can  only  be  sustained  by  proof 
of  an  actual  intent  to  defraud;  and  while  an 
assignment  previously  made  is  admissible  in 
evidence  on  a  motion  to  discharge  the  attach- 
ment, the  validity  of  such  assignment  is  not  iu- 
Tolved  on  such  hearing.  Whether  valid  or  in- 
valid, it  can  only  be  considered  as  bearing  on 
the  question  of  actual  inteuL 

'  On  petition  for  rehearing.  .Denied. 
For  former  opinion,  see  68  N.  W.  747. 

GORSON,  P.  J.  This  case  comes  before  us 
on  a  petition  for  a  rehearing.  The  case  was 
decided  at  the  present  term  of  court,  and  is 
reported  in  68  N.  W.  747.  The  appellant  con- 
tends. In  his  petition,  that  the  court  commit- 
ted an  error  In  stating.  In  its  opinion,  that 
the  attachment  was  Issu'jd  upon  a  claim  past 
due.  On  a  re-examination  of  the  affidavit 
upon  which  the  attachment  was  issued,  aa 
set  out  in  appellant's  abstract,  we  find  no 
intimation  that  the  entire  claim  was  not  due. 
In  appellant's  brief  there  is  a  statement  that 
$300  of  the  claim  bad  not  matured  when  the 
attachment  issued,  but  no  such  averment  Is 
found  in  the  affidavit  Hence  this  court  very 
properly  assumed  the  statement  in  the  ab- 
stract to  be  correct 

It  is  also  contended  that  this  court  has  fail- 
ed to  pass  upon  the  validity  of  the  assign- 
ment from  the  defendants  to  A.  H.  Stites. 
The  coiu-t  very  properly  declined  to  pass  up- 
on its  validity,  for  the  reason  that  that  ques- 
tion was  not  In  issue  on  the  motion  to  dis- 
charge the  attachment.  The  only  question 
that  could  have  prox)erly  been  considered  by 
the  court  below  on  that  motion,  or  by  this 
court  on  appeal,  was  whether  or  not  the 
transfer  by  the  defendants  of  their  property 
was  made  with  the  actual  Intent  to  defraud 
their  creditors.  The  validity  or  invalidity  of 
tne  assignment  can  only  be  determined  in  a 
proper  action,  to  which  the  assignee  Is  a 
party.  The  assignment  was  properly  intro- 
duced In  evidence  to  prove  the  transfer,  and 
an  assignment  might  contain  provisions  tend- 
ing to  prove  the  actual  Intent  of  the  defend- 
ants to  defraud;  but  the  mere  fact  that  an 
assignment  is  Invalid  as  an  assignment,  if 
such  was  the  fact,  would  not,  of  itself,  prove 
such  intent,  and  might  not  afford  the  slight- 
est evidence  of  such  an  actual  intent.  In 
the  case  of  McPlke  v.  Atwell,  34  Kan.  142, 
8  Pac.  118,  In  which  It  was  claimed  that  a 
general  assignment  was  Invalid,  and  there- 
fore constituted  a  ground  for  sustaining  the 
attachment,  the  supreme  court  of  Kansas 
say:  "It  is  claimed  to  be  fraudulent  and 
void  by  reason  of  defective  execution,  and 
because  it  contains  provisions  not  In  accord- 
ance with  the  statute  relating  to  assignments. 
It  should  be  remembered,  however,  that  the 
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Talldlty  of  the  asslgrnment  was  not  the  ques- 
tion before  the  court;  bnt  It  was,  rather, 
whether  such  aBslgnment  was  executed  in 
bad  faith.  To  sustain  the  charge  made,  and 
uphold  the  attachment,  there  must  have  I>ecu 
an  actual  personal  intent  to  defraud,  hinder, 
or  delay  the  creditors  of  the  assignor.  The 
assignment  may  be  informal,  and  may  con- 
tain provisions  which  are  not  in  compliance 
with  the  statute,  and  which  would  render  It 
Invalid;  but.  If  It  was  made  in  good  faith, 
and  without  any  actual  intent  to  defraud, 
hinder,  or  delay  creditors,  it  is  not  alone  suf- 
ficient to  sustain  the  attachment.  Of  course, 
an  assignment  might  contain  provisions 
which  "would  be  so  clearly  Inconsistent  with 
honesty  of  purpose  as  would  upon  its  face 
show  actual  moral  fraud,  and  which  would 
support  an  attachment  obtained  on  that 
ground;  but  we  cannot  presume  fraud  from 
the  provisions  of  an  assigoinent,  unless  such 
provisions  are  clearly  inconsistent  with  bon- 
eety  and  fair  dealing."  To  the  same  effect  is 
MilUken  v.  Dart,  26  Hun,  2i.  In  Trebilcock 
T.  Mining  Co.,  68  N.  W.  330,  this  court  dis- 
cnssed  a  similar  question,  and  held  that  the 
validity  or  invalidity  of  certain' mortgages 
was  not  involved  on  the  motion  to  discharge 
the  attachment.  This  court,  therefore,  very 
properly  declined  to  consider  or  pass  upon 
the  question  of  the  validity  of  the  assign- 
ment in  the  case  at  bar.  This  court,  in  its 
opinion,  refers  to  the  evidence,  and  holds  tt 
was  conflicting,  and  that  It  was  nnable  to 
find  that  the  decision  of  the  trial  court  was 
not  sustained  by  the  weight  of  evidence.  Re- 
hearing denied. 


BRIGHT  T.  ECKER  et  al. 

(Supreme  Court  of  South  Dakota.     Jan.  4, 

1897.) 

TriaIi— Oenbral  Objection  to  Evidence— Cok- 
stitutiosal  l*w. 

1.  The  sustaining  of  a  general  objection  by  a 
defendant  to  the  admission  of  the  record  of  a 
court,  which  is  made  by  statute  prima  facie  evi- 
dence of  plaintiff's  right  of  action,  constitutes 
reversible  error  where  the  defendant's  argumeut 
on  appeal  discloses  that  the  real  objection  re- 
lied on  is  that  proper  foundation  for  the  intro- 
duction of  the  record  had  not  been  laid, — an  ob- 
jection which  might  have  been  obviated  had  it 
been  specifically  stated. 

2.  Comp.  Laws,  f  S776,  making  an  order  of  a 
county  court,  entered  after  a  citation,  requiring 
a  person  to  deliver  assets  of  the  estate  of  an  in- 
testate to  his  administrator,  prima  facie  evi- 
dence of  the  right  of  the  administrator  to  recov- 
er such  assets,  contemplates  a  reasonable  and 
proper  method  of  exercising  powers  usually  con- 
ferred on  probate  courts,  and  is  constitutional 
and  valid. 

On  rehearing.     Denied. 

For  former  opinion,  see  68  N.  W.  326. 

HANEY,  J.  Respondents  contend  In  theii 
petition  for  rehearing  that  this  court  should 
not  have  said  the  trial  court  erred  (1)  "be- 
cause no  grounds  of  objection  were  alleged; 
(2)  because  the  order  of  the  county  court 


upon  soeh  examination  was  prima  facie  evi- 
dence of  plaintiff's  right  to  recover  (Comp. 
Laws,  §  5T76)";  that  the  point  was  not  rais- 
ed by  appellant,  and  that  counsel  for  re- 
spondents did  not  practically  concede  the 
correctness  of  such  conclusion.  Our  former 
opinion  is  reported  in  68  N.  W.  326.  They 
also  contend  that  the  law  making  such  or- 
der prima  facie  evidence  was  unconstitution- 
al when  enacted.  Certainly,  the  learned 
counsel  have  iuadverteutly  disregarded  the 
following  forcible,  if  not  elegant,  language 
contained  in  appellant's  original  brief:  "To 
this  [the  record  of  the  county  court]  defend- 
ants objected.  The  Lord  only  knows  for 
what  reason;  we  don't."  And  they  seem  to 
have  overlooked  the  following,  found  in 
their  own  original  brief:  "It  may  be  further 
urged  that  under  the  provisions  (rf  section 
5776,  Comp.  Laws,  the  order  of  the  county 
court  offered  in  evidence  in  this  case  would 
be  prima  facie  evidence  of  the  right  of  the 
plaintiff  to  such  property.  Undoubtedly,  tlu» 
would  be  true  if  sufhcient  had  been  produced 
or  offered  in  evidence  as  a  foundation  for  its 
reception,  but  the  court  must  bear  in  mind 
that  In  this  case  the  defendant  Law  occu- 
pies the  same  position  as  a  sole  legatee,  and, 
before  this  plaintiff  would  be  entitled  to 
maintain  this  action,  it  would  be  necessary 
to  show  that  it  was  prosecuted  for  the  ben- 
eflt  of  creditors,  and  that  there  was  not 
sufficient  property  in  his  Iiands  as  adminis- 
trator to  pay  their  claims.  •  •  •  We  se- 
riously contend  in  this  case  that  the  judg- 
ment of  the  lower  court  should  remain  un- 
disturbed: (1)  Because  the  complaint  du«i> 
not  state  facts  sufficient  to  constitute  a  cau^^e 
of  action;  (2)  because  the  evidence  intro- 
duced and  the  evidence  offered  is  Insuffi- 
cient to  sustain  a  verdict  for  the  plaintiff." 
Thus,  it  appears  that  consideration  was  giv- 
en every  contention  made  by  reepondenis. 
and  no  points  were  passM  upon  to  which  our 
attention  was  not  called  by  counsel  for  ap- 
pellant. The  validity  of  the  statute  making 
the  record  of  the  county  court  prima  facie 
evidence  was  not  called  in  question. 

The  reason  of  the  rule  requiring  specific 
objections  is  twofold:  (1)  To  enable  the  trial 
Judge  to  understand  the  precise  question  up- 
on which  he  has  to  rule,  and  to  relieve  liiiu 
from  the  burden  of  searching  for  objections 
which  counsel  Is  unable  to  disco vo;  or 
which  he  sees  fit  to  conceal;  (2)  to  affonl 
the  opposite  party  an  opportunity  to  obviate 
it  before  the  close  of  the  trial,  if  well  taken. 
It  is  therefore  a  part  of  the  rule  that  the 
party  objecting  to  testimony  will  not  be  per- 
mitted to  change  his  ground  on  appeaL  1 
Thomp.  Trials,  561.  "There  are  numerous 
authorities  and  adjudications  in  support  of 
the  natural,  common-sense  proposition  that 
a  general  objection  raises  no  issue,  exceiit 
it  is  as  to  whether  the  evidence  would,  un- 
der any  circumstances  or  for  any  purpos*". 
be  admitted;  and  that  a  specific  objection 
raises  no  other  issue  than  the  particular  oar 
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tendered.  Tbey  are  also  In  support  of  the 
pi-opo«itlon  that.  If  a  judge  overrnle  a  gen- 
eral objectioo,  he  must  be  sustained,  unless 
It  clearly  appeera  that  under  no  poesible  dr- 
cumstances  In  the  case  would  the  evidence 
come  in,  and  that,  If  be  sustain  a  general  ob- 
jection, he  must  be  reversed  If  It  Is  possible 
that,  under  any  view  of  the  case,  the  evi- 
dence might  be  admitted;  that,  if  he  over- 
rule a  special  objection,  he  must  be  sustain- 
ed if  the  particular  objection  is  bad,  no  mat- 
ter how  many  good  objections  might  iiave 
been  offered;  but,  if  he  sustain  a  special  ob- 
jection, he  must  be  reversed  if  the  special 
objection  urged  Is  not  good,  not-withstand- 
ing there  may  be  other  objections,  which, 
had  they  been  nrged,  would  have  sustained 
his  rulings.  The  policy  of  the  law  is  evi- 
dently to  admit  evidence  unless  a  good  ob- 
jection to  it  is  clearly  shown."  Id.  565; 
Rush  V.  French,  1  Ariz.  99,  25  Fac.  816;  Min- 
ing Co.  T.  Noonan,  S  Dak.  189,  14  N.  W.  426. 
Construed  in  connection  with  the  facts,  our 
former  decision  was  witlUn  the  rule  announ- 
ced by  Mr.  Thompson,  and  we  bave  no  doubt 
aa  to  Us  correctness.  In  view  of  the  admis- 
sion In  respondents'  brief  regarding  the  coun- 
ty court  record,  we  were  justified  in  the  in- 
ference that  they  considered  It  should  have 
been  rejected,  because  it  had  not  been  shown 
that  the  action  waa  prosecuted  for  the  ben- 
efit of  creditors,  and  that  there  was  not  suf- 
ficient property  in  the  hands  of  the  adminis- 
trator to  pay  their  claims.  If  such  was  the 
reason  whidi  moved  the  mind  of  the  trial 
court  to  exclude  the  evidence,  it  was  mani- 
festly unjust  to  plalntifr  not  to  notify  him 
that  he  might  have  an  opp<»tunlty  to  supply 
the  defect.  If  any  existed.  So  we  said,  in 
effect,  that  the  court  erred  in  excluding  a 
record  made  prima  facie  evidence  of  plain- 
tiff's cause  of  ectlon,  in  response  to  a  general 
objection.  TJpon  reflection,  we  are  fully  con- 
vinced that  the  right  conclusion  was  reach- 
ed. ThCTe  may  be  exceptional  cases  where 
ft  trial  court  may  with  propriety  reject  evl- 
6eoee  npon  tts  own  motion,  or  upon  a  gen- 
eral objection,  but  such  cases  are  rare.  Rush 
V.  French,  supra;  Road  Co.  v.  Loomls,  32  N. 
Y.  127;  COTnlng  y.  Coming,  6  N.  T.  97. 
Usnally,  it  Is  the  duty  of  the  trial  court  to 
receive  all  evidence  to  which  spedflc  objec- 
tions are  not  assigned.  The  case  at  bar  is 
clearly  not  one  of  the  exceptions. 

Without  Intending  to  sanction  the  practice 
of  presenting  questions  by  a  petition  for  re- 
hearing which  should  have  been  argued  upon 
the  appeal,  we  will  notice  the  respondents' 
contention  regarding  the  validity  of  the  stat- 
ute mailing  the  records  of  the  county  court 
prima  fade  evidence  in  certain  cases  (Oomp. 
Laws,  f  5776),  as  it  may  arise  upon  a  retrial 
of  this  action.  Although  there  may  have 
been  no  authority,  under  the  organic  act,  to 
confer  oi^er  than  probate  Jurisdiction  upon 
the  probate  court,  and  the  proceeding  undei 
discussion  may  be  analogous  In  some  of  its 
features  to  a  common-law  bill  of  discovery. 


we  can  discern  no  good  reason  for  holding 
the  statute  invalid.  No  authorities  have 
been  cited  by  counsel  or  found  by  the  court 
In  Bupp<H:t  of  such  a  conclusion.  Unless 
plainly  and  palpably  in  conflict  with  the  or- 
ganic law,  the  statute  should  be  sustained. 
It  is  not  In  conflict  with  the  state  constitu- 
tion. It  contemplates  a  reasonable  and  iwop-' 
«e  method  of  exercising  powers  usually  con- 
ferred upon  probate  courts.  Defendants' 
contention  Is  untenable.  The  petition  Is  de- 
nied. 


HARRIS  T.  STATE. 

(Supreme  Court  of  South  Dalcota.     Jan.  14, 

1897.) 

Spboiaii  Act  op  Lsoislatuks — Appointmbnt  or 

COMMI8SIO:<EK  —  CJoMrHNSATION  — 

VoLOSTART  Service. 
Where  a  person  is,  by  e  special  act  of  the 
legislature,  appointed  a  commissioner  to  revise 
the  general  laws  of  the  state,  and  report  a  com- 
pilntion  of  them  to  the  next  legislature,  and  the 
act  malces  no  provision  for  his  compensation,  be 
has  no  right  of  action  against  the  state  for  the 
same. 

Original  action  by  Calvin  J.  B.  Harris 
against  the  state  of  South  Dakota  for  servlceB 
rendered  In  the  revision  and  compilation  of 
the  laws  of  the  territory  of  Dakota.  Demur- 
rer to  the  complaint  Is  sustained,  with  leave 
to  amend. 

C.  H.  Dillon,  for  plaintiff.  Coe  L  Craw- 
ford, Atty.  Gen.,  for  the  State. 

HANEY,  J.  It  Is  aUeged  in  the  complaint 
that  the  following  special  act  of  the  territorial 
legislatui'e  was  passed  and  approved  January 
8,  1873: 

"Section  1.  That  C.  J.  B.  Harris  Is  hereby 
apiKtinted  a  commissidner  to  revise  the  Gen- 
eral Laws  of  this  territory.  Including  the 
laws  passed  at  tbe  present  session,  and  pre- 
pare a  compilation  of  the  same,  and  report 
said  compilation  in  tbe  form  of  a  bill  to  the 
next  legislature,  also  to  prepare  an  Index  to 
said  compilation. 

"Sec.  2.  That  said  commissioner  shall  have 
the  right  to  take  from  the  territorial  llbrair 
such  laws  of  this  territory  as  he  may  need  to 
use  in  preparing  said  compilation. 

"Sec.  3.  That  said  coinmissioner  Is  hereby 
authorised  to  report  such  additions  to  said 
laws  OS  he  may  deem  necessary  to  supply  un- 
intentional omissions,  and  to  make  them  com- 
plete, also  to  omit  such  laws  or  parts  of  laws 
as  have  been  rendered  superfluous  or  unnec- 
essaiy  by  subsequent  legislation. 

"Sec.  4.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage  and  ap- 
proval by  the  governor." 

It  is  also  alleged  that  by  said  act  plaintiff 
was  duly  appointed  and  employed  as  a  com- 
missioner to  revise  the  General  Laws  of  .tiie 
territory,  and  to  prepare  a  compilation  of  the 
same,  and  an  index  thereto,  and  to  report  the 
sold  compilation,  in  the  form  of  a  bill,  to  the 
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next  legislature,  which  would  conrene  In  De- 
cember, 1874;  that  between  January  8,  1873, 
and  December  1,  1874,  at  Yankton,  In  Bald 
territory,  he  performed  all  the  conditions 
on  his  part  to  be  performed,  and  did  duly 
and  fully  perform  all  the  services  required 
by  the  act;  that  the  territory  then  received 
the  benefits  of  such  services,  which  were  rea- 
sonably worth  $5,000,  no  part  of  which  has 
been  paid  by  either  the  territory,  the  state 
of  North  Dakota,  or  the  state  of  South  Da- 
kota, although  often  demanded,  and  that 
such  simi,  with  interest  at'  7  per  cent,  per 
annum  from  December  1,  1874,  Is  now  due 
to  plaintiff,  and  wholly  unpaid;  that  before 
the  commencement  of  this  action  plaintiff's 
claim  was  presented  to  the  state  auditor, 
who  refused  to  allow  the  same.  Defendant 
demurs  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

If  the  act  created  a  public  office,  it  Is  clear 
plaintiff  cannot  recover.  It  made  no  provi- 
sion for  compensation.  The  salary  attached 
to  a  public  office  belongs  to  the  incumbent 
as  an  incident  of  his  office,  not*  by  force  of 
any  contract;  and,  where  the  law  makes  no 
provision  for  the  payment  of  an  officer,  a 
promise  on  the  part  of  the  publi(i  to  pay 
for  his  services  Is  not  Implied  from  the  fact 
of  his  election  or  appointment  and  the  rendi- 
tion of  service.  19  Am.  &  Eng.  Enc.  Law, 
525.  Without  attempting  to  define  the  dis- 
tinction between  an  office  and  a  contract  of 
employment,  we  will  assume  that  the  passage 
of  the  act  and  the  performance  by  plahitlff 
of  the  services  provided  for  therein  created 
contractual  relations,  and  proceed  to  consider 
the  legal  obligations  resulting  therefrom. 
Nothing  is  better  settled  in  the  law,  or  has 
A  Bounder  foundation  In  good  sense,  than  that 
a  person  will  not  be  allowed  to  demand  com- 
pensation for  services  which  were  rendered 
gratuitously  at  the  time.  Taylor  v.  Taylor,  1 
Lea,  88.  The  only  authority  for  plaintiff's 
employment  was  the  special  act,  heretofore 
quoted  in  full.  It  contains  the  terms  of  the 
contract,  if  one  was  made.  When  a  contract 
Is  reduced  to  writing,  the  Intention  of  the 
parties  Is  to  be  obtained  from  the  writing 
alone,  if  possible,  subject,  however,  to  the 
other  provisions  of  the  title  on  interpreta- 
tion of  contracts.  It  may  be  explained  by 
reference  to  the  circumstances  under  which 
it  was  made,  and  the  matter  to  which  it  re- 
lates. Comp.  lAWS,  fg  3554,  S562.  It  is 
doubtless  true  that  when  a  state  permits  itself 
to  be  sued,  it  consents  to  go  before  its  courts, 
and  have  claims  against  it  determined  upon 
those  settled  rules  of  law  upon  which  the 
responsibilities  of  ordinary  parties  litigant  are 
determined.  Green  v.  State,  73  Cal.  29,  11 
Pac.  602,  and  14  Pac.  610;  Metzel  v.  State, 
10  Wis.  370.  But  in  the  application  of  such 
rules  it  is  necessary,  as  In  the  case  of  mu- 
nicipal corporations,  to  consider  the  character 
of  the  principal,  and  the  methods  and  means 
employed  by  It  in  the  management  of  its  af- 


fairs. Jewell  Xursery  Co.  v.  State  (a  D.)  67 
N.  W.  629.  The  act  docs  not  provide  for 
compensation;  evidently  none  was  contem- 
plated. This  conclusion  is  not  nnreasonaUe. 
There  are  numerous  considerations  which 
may  have  prompted  plaintiff  to  perform  the 
services  gratuitously.  He  may  have  regard- 
ed the  honor  of  so  responsible  a  commission, 
or  the  Information  and  experience  to  be  de- 
rived from  the  labor,  as  sufficient  compensa- 
tion. A  sale  by  him  of  the  compilation  may 
have  been  anticipated.  It  la  hardly  possible 
the  leg^islaliire  would  have  contracted  for  this 
work,  intending  to  pay  for  It,  wlthont  fixing 
the  limit  of  the  territory's  liability.  It  can- 
not be  Inferred  that  its  members  were  so 
recreant  to  duty.  Plaintiff  must  have  known 
— he  did  know — ^that  his  compensation,  if  any 
was  expected  by  him,  must  depend  upon  the 
voluntary  action  of  a  future  legislature. 
None  was  promised  in  the  law  providing  for 
his  employment  The  Inference  is,  none  was 
intended;  and  the  law  does  not  imply  a  prom- 
ise to  pay  any.  Plaintiff  was  not  bound  to 
perform  the  service  wlthont  compensaticm. 
but,  having  actually  entered  upon  its  per- 
formance, he  was  required  to  use  at  least 
slight  care  and  diligence  therein.  Comp. 
laws,  §  3755.  By  accepting  employment  un- 
der the  conditions  of  the  special  act,  he 
agreed  to  do  the  work  for  nothing,  and  can- 
not claim  compensation  therefor.  Doyte  v. 
Rector,  etc.,  133  N.  Y.  372,  31  N.  B.  221. 

The  other  objections  suggested  by  the  learn- 
ed attorney  general  need  not  be  discussed. 
The  demurrer  is  sustained,  with  leave  to  ffie 
an  amended  complaint  within  SO  days,  if 
plaintiff  shall  elect  so  to  do, 


MUIRHEAD  T.  SArfDS. 
(Supreme  Court  of  Michigan.     Jan.  B,  1897.) 
T*XATiox— Drlixqubsot — Sale  op  Lands — Act 

OP  1S88— CONSTKUCTIOS — JUUOMENT— VALlniTI 
— PrOOP  OP    PCBLICATIOX— Hes   JCDirATA. 

1.  Pub.  Acts  1893,  No.  206,  §  60,  which  pro- 
vides that  ail  lands  which  have  been  returned 
as  delinquent  for  taxes,  under  that  act  or  prior 
acts,  shall  be  subject  to  disposition  for  the  en- 
forcement of  tax  liens  "in  the  method  and  man- 
ner as  hereafter  provided,"  is  not  inconsistent 
with  section  125,  which  reserrea  all  rights 
which  have  accrued  to  any  person  under  the 
previous  tax  law. 

2.  Pub.  Acts  1893,  No.  206,  {  74,  which  pro- 
vides, in  reference  to  tax  sales,  that  "any  per- 
son owning  any  of  the  lands  sold  as  aforesaid, 
or  any  interest  therein,  may  at  any  time  \vi  dii 
one  year  from  and  after  such  sale,  redeem  any 
parcel  of  such  lands,"  etc.,  fixes  the  period  of 
redemption  at  one  year;  and  the  original  owner 
cannot  be  affected  by  the  certificate  of  pur- 
chase, which  mistakenly  recites  the  date  at 
which  the  purchaser  will  be  entitled  to  a  deed. 

3.  The  assessing  of  taxes,  the  creation  of  a 
lien,  and  its  enforcement  for  delinqnency,  do 
not  raise  a  contract  relation  between  the  state 
and  the  owner  of  the  land;  and,  being  in  in- 
vitum,  the  law  affecting  the  remedy  \p  in  such 
cases  subject  to  amendmmt,  even  though  the 
time  fixed  for  the  sale  or  redemption  be 
shortened. 

4.  Pub.  Acts  1893,  No.  206,  {  78,  provides 
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that  "all  lands  heretofore  or  that  may  be  here- 
nfter  bid  off  to  the  state  for  taxes,  which  have 
not  been  redeemed  or  otherwise  disposed  of, 
shall  be  offered  for  sale  by  the  county  trens- 
nrer  at  the  regular  annual  tax  sales."  Section 
S4  provides  that  any  person  might  purchase 
•'nny  stnte  tax  land  by  paying  therefor  the 
ninonnt  for  which  the  same  was  bid  off  to  the 
state,  with  interest,"  etc.  The  period  for  re- 
dpmption  is  the  same,  whether  bid  off  to  the 
stnte  or  to  nn  indiTidnal.  Hclil,  that  a  private 
sale  of  a  "state  bid"  before  the  expiration  of 
the  period  for  redemption  was  within  the  mean- 
ing of  8ecti<»i  84,  authorising  a  sale  of  "state 
tax  lands." 

5.  It  cnnnot  be  urgod  that  a  judgment  in  fa- 
vor of  the  state  against  lands,  for  delinquent 
taxes,  is  void  because  on  the  petition  and  pub- 
lished list  the  dollar  mark  does  not  appear, 
where  the  figures  were  so  divided  as  to  indicate 
a  place  for  dollars  and  cents,  and  are  prc^erly 
designated  in  the  judgment. 

6.  Under  a  statutory  provision  that  "any  per- 
son familiar  with  the  facts"  may  make  an  affi- 
davit as  to  the  publication  of  a  petition,  the  affi- 
davit need  not  recite  that  affiant  is  familiar  with 
the  facts. 

7.  Where  a  decree  for  the  sale  of  certain 
lands  for  taxes  is  prefaced  by  the  name  of  the 
court,  venue,  and  partioa.  before  reciting  the 
statutory  caption,  the  previous  entitling  may  be 
treated  as  surplustice. 

8.  Pub.  Acts  1893,  No.  206,  does  not  require 

f>ersonal  service  for  a  judgment  for  the  safe  of 
nnils  for  delinquent  taxes;  and  the  questions 
whether  there  is  a  tax  due  to  the  state  from  the 
owner,  whether  it  was  properly  assessed,  and 
whether  proper  steps  have  been  taken  to  charge 
the  land  after  the  assessment,  are  concluded  by 
the  decree. 

Appeal  from  circuit  court,  Kalkaska  coun- 
ty. In  chancery;   Fred  H.  Aldrlch,  Judge. 

Bill  by  Peter  Muirhead  against  Louis 
Sands  to  quiet  title  under  a  tax  deed.  From 
a  Judgment  in  favor  of  complainant,  de- 
fendant appeals.     Affirmed. 

Smurthwalte  &  Fowler,  for  appellant. 
Totten  &  Phelps,  for  appellee. 

MONTGOMERT,  J.  Complainant  InJann- 
ary,  1SS>5,  became  the  purchaser  from-  the 
state  of  the  78.8&  acres  of  land  In  contro- 
versy, under  a  tax  deed;  the  state  having 
become  the  purchaser  at  the  annual  tax  sale 
In  December,  1893;  the  lands  having  been 
sold  for  the  delinquent  taxes  of  the  year 
ISOl.  This  bill  is  filed  to  quiet  complain- 
ant's title  under  his  tax  deed. 

1.  It  is  claimed  that  under  the  laws  of 
1889,  as  amended  by  the  laws  of  1891,  lands 
assessed  lor  taxes  of  that  year,  upon  which 
the  taxes  were  unpaid,  must  be  returned 
delinquent  to  the  county  treasurer  in  March, 
1802,  and  that  section  51  of  the  act  pro- 
vides that  all  lands  returned  delinquent 
shall  become  subject  to  sale  one  year  from 
the  1st  day  of  July  next  after  the  return, 
and  that  by  section  62  these  land  could  be 
sold  on  the  first  Monday  in  May  next  fol- 
lowing the  date  at  which  they  became  sub- 
ject to  sale,  so  that  they  could  not  bare 
been  sold  under  that  act  before  the  first 
Monday  in  May,  1894,  and  that  by  section 
•58  the  owner  can  redeem  at  any  time  previ- 
ous to  one  year  from  and  after  tlie  30th  day 
of   September  next  succeeding   such   sale; 


so  that,  if  these  lands  had  been  sold  under 
the  act  of  1891,  they  would  have  been  sub- 
ject to  redemption  until  September  30,  1895, 
whereas  under  the  amended  law  the  sale 
was  made  in  December,  1893,  and  com- 
plainant's deed  was  executed  in  January, 
1895.  It  is  claimed  that  the  amended  law 
of  1893  does  not  apply  to  these  lands  at  all, 
and  that  the  act  of  1891  is  yet  In  force  as 
to  them.  It  Is  conceded  that  some  parts  of 
the  act  of  1893  seem  to  contemplate  that 
the  provisions  of  that  act  shall  apply  to  the 
sale  of  certain  lands  returned  delinquent. 
SecUon  60,  Act  No.  206,  Laws  1893,  is  as 
follows:  "All  lands  which  have  been  or 
may  hereafter  be  returned  to  the  auditor 
general  as  deillnquent  for  taxes,  and  upon 
which  any  taxes  are  now  or  shall  hereafter 
remain  unpaid,  after  their  return  to  the 
auditor  general  under  the  proTisions  of  this 
act  or  to  the  several  county  treasurers  of 
the  state  imder  the  proTlsions  of  Act  No. 
200  of  the  Public  Acts  of  1891,  for  the  peri- 
od of  one  year  or  more,  shall  be  subject  to 
disposition,  sale  and  redemption  for  the  en- 
forcement and  collection  of  such  tax  liens 
in  the  method  and  manner  as  hereafter  pro- 
vided." These  provisions  would,  seem  to 
be  clear.  But  it  is  contended  that  the  pro- 
visions of  section  125,  which  reserve  all 
rights  which  have  accrued  to  any  person 
under  the  previous  tax  law,  and  section  126, 
which,  after  repealing  contravening  acts, 
provides  that  such  repeal  shall  not  destroy 
or  affect  an,y  rights  which  may  have  accru- 
ed or  which  may  hereafter  accrue  under 
such  acts  or  parts  of  acts  while  the  same 
are  in  force,  are  Inconsistent  with  the  pro- 
visions of  section  60,  and  indicate  that  It 
was  not  the  intention  that  proceedings  to 
enforce  the  collection  of  the  tax  assessed 
under  the  law  of  1891  could  be  taken  under 
the  law  of  1893.  It  is  asked,  "Is  not  the 
right  to  own  and  hold  property  one  of  the 
dearest  vested  rights  known  to  the  law?" 
The  answer  is,  of  course,  obvious.  But  we 
think  It  clear  that  section  125  and  section 
126  were  not  directed  to  the  reservation  of 
these  rights,  but  to  the  protection  of  such 
rights  as  accrued  under  the  previons  acts. 
The  right  of  defendant  or  his  grantors  to 
own  this  property  was  not  derived  under 
the  tax  laws.  It  Is  next  said  that  section 
71  of  the  tax  law  of  1893  shows  that  the 
legislature  did  not  intend  to  shorten  the 
periods  of  sale  and  redemption  of  lands  de- 
linquent for  the  tax  of  1891.  This  section 
gives  the  form  of  certificate,  which  contains 
the  statement  that  the  purchaser  will  be 
entitled  to  a  deed  of  conveyance  In  one 
year  from  the  30th  day  of  September  next 
following.  It  is  evident  that,  in  copying 
this  certificate  into  the  law  of  1803,  a  mis- 
take occurred,  as  it  was  taken  bodily  from 
the  certificate  provided  for  by  the  law  of 
1891.  But  other  sections  of  the  statute  of 
1893  make  the  Intention  of  the  legislature 
clear  as  to  the  date  of  redemption.    SecUon 
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71  prorides  that  certificates  sb&U  be  given 
to  each  purchaser  of  the  lands  and  intercBts 
bid  off  by  him,  showing  the  year  and  the 
tax  for  which  he  has  purchased,  and  also 
the  amount  thereof,  and  of  all  other  taxes 
paid  by  bim  at  the  time  of  such  purchase, 
stating  that  he  will  be  entitled  to  a  deed 
after  the  period  of  redemption  prorided  for 
in  section  74  has  expired.  Section  74  pro- 
vides that  "any  person  owning  any  of  the 
lands  sold  as  aforesaid,  or  any  interest 
therein,  may  at  any  time  within  one  year 
from  and  after  such  sale,  redeem  any  par- 
cel of  such  lands,  or  any  part  or  interest  in 
such  lands,"  etc.  These  provisions  make 
it  clear  that  the  period  fixed  by  law  for  re- 
demption was  one  year,  and  the  original 
owner  cannot  be  concerned  as  to  the  form 
of  the  certificate  given  to  the  purchaser, 
nor  would  it  be  material  it.  no  certificate 
was  given  at  all.  The  law  fixes  the  time 
within  which  redemption  can  taJce  place, 
and  his  rights  are  not  affected  by  the  evi- 
dence of  purchase  which  the  statute  has 
provided  shall  be  furnished  to  the  purchaser. 
It  is  next  contended  that,  if  the  law  of 
1893  be  construed  to  apply  to  the  taxes  ft»r 
the  year  1801,  it  hastens  the  time  of  sale 
of  lands  delinquent  for  taxes,  and  cuts  down 
the  period  of  redemption  provided  by  the 
previous  law,  and  Is  to  that  extent  uncon- 
stitutional, in  that  it  violates  section  1  of 
article  10  of  the  constitution  of  the  United 
States,  prohibiting  enactments  by  the  state 
impairing  the  obligation  of  contracts,  and 
article  6,  {  32,  of  the  constitution  of  Michi- 
gan, in  that  it  deprives  persons  of  their 
property  without  due  process  of  law.  We 
thinic  neither  of  these  positions  is  tenable. 
A  labored  argument  is  made  to  show  that 
the  relation  between  the  state  and  the  own- 
er of  the  land  is  a  contract  relation,  for  the 
reason  that  the  taxes  assessed  became  a 
debt  to  the  township  from  the  jwrson  to 
whom  they  are  assessed.  But  the  proceed- 
ing is  essentially  in  invltum,  and  the  pro- 
ceeding on  a  sale  if  land  is  a  remedy  for 
the  delinquency  of  the  taxpayer.  The  law 
affecting  the  remedy  Is  in  such  cases  sub- 
ject to  amendment,  even  though  the  time 
fixed  for  the  sale  or  redemption  be  shorten- 
ed. 25  Am.  &  Eng.  Enc.  Law,  410;  Blacl:, 
Tax  Titles,  §  353;  Baldwin  v.  Ely,  66  Wis. 
171,  28  N.  W.  392;  Negus  v.  Yancey,  22  Iowa, 
57.  Defendant  relies  upon  Cargill  v.  Pow- 
er, 1  Mich.  360,  which  case  proceeds  upon 
the  view  that  the  period  of  redemption  on  a 
mortgage  sale,  as  fixed  by  statute  at  the  time 
the  mortgage  was  executed.  Is  to  be  deem- 
ed a  part  of  the  engagement  of  the  parties. 
No  such  construction  can  be  placed  upon 
the  statute  here  under  consideration.  Ther« 
was  no  agreement  between  the  state  and 
the  taxpayer  as  to  the  period  of  redemp- 
tion. 

2.  It  is  contended  that  under  the  law  of  1888 
tliere  was  no  provision  for  any  private  sale 
of  state  bids  untU  alter  the  period  of  redemp- 


tion expires,  and  that  it  was  the  dnty  of  the 
auditor  general  to  offer  the  land  held  as  state 
bids  for  sale  at  tlie  next  annual  sale.  The  dis- 
tinction claimed  is  that  when  lands  are  bid  otf 
by  tlie  state  for  taxes  they  remain  state  bids 
until  offered  for  sale  the  second  time,  under 
section  78,  and  if  again  bid  off  by  the  state,  and 
not  redeemed,  when  redemption  expires  they 
become  state  tax  lands,  and  that  they  may 
then  be  sold  at  private  sale,  under  section  St. 
It  Is  evident  that  the  provision  for  the  sale  of 
state  tax  lands  at  {K-ivate  sale  is  not  one  for  the 
benefit  of  the  original  owner,  as  the  period  of 
redemption  fixed  by  the  statute  is  precisely 
the  same  whether  the  state  or  an  individual 
becMues  the  purchaser.  Section  78  providts 
that  "all  lands  heretofore  or  that  may  be  here- 
after Idd  off  to  the  state  for  taxes,  which  have 
not  been  redeemed  or  otherwise  dis]XKed  of. 
shall  be  offered  for  sale  by  the  county  treas- 
urer at  the  regular  annual  tax  sales."  Sec- 
tion 91  provides  tiiat  "any  person  may  poi^ 
chase  any  state  tax  land  by  paying  therefor  tlie 
amount  for  which  the  same  was  bid  off  to  the 
state,  with  Interest  on  the  same  at  8  per  cent 
per  annum  from  date  of  sale,  together  with 
the  other  taxes  remaining  a  Uen  on  such  lands 
at  the  time  of  the  purchase  so  made,  with  the 
Inteiieet  thereon  at  the  rate  provided  in  this 
act.  Upon  making  payment  as  above,  sncli 
purcliaser  shall  be  .entitled  to  receive  a  certif- 
icate and  a  deed  conveying  all  the  ri^t,  title 
and  interest  of  the  state  to  such  tax  lands  ac- 
quired or  accrued  by  virtue  at  the  original  sal? 
or  sales  to  the  state."  The  contention  of  de- 
fendant has  some  supp(M:t  In  the  fact  that  the 
legislature  in  1885  apparently  deemed  it  neces- 
sary, or  at  least  wise,  to  amend  section  84  by 
inserting  "state  bids"  before  the  words  "state 
tax  lands."  This  is,  negatively,  perhaps,  a 
legislative  construction  ot  the  previous  act.  On 
the  other  band,  it  Is  evident  that  the  auditor 
general's  department  construed  the  words 
"state  tax  land"  to  indudie  all  lands  of  which 
the  state  had  become  purdiaser,  either  upon 
the  original  sale,  or  upon  a  second  sale  to  the 
state.  Turning  to  section  70,  we  find  a  use  of 
the  words  "state  tax  lands"  consistent  with 
this  construction,  and  which,  we  think,  shows 
the  sense  in  which  the  term  "state  tax  land" 
was  used.  This  section  provides,  in  substance, 
that,  in  case  a  sale  of  lands  cannot  be  made  at 
the  annual  sale,  the  county  treasurer  shall  bid 
of  the  same  In  the  name  of  the  state,  and  Id 
such  case  the  county,  township,  school,  and  oth- 
er taxes  assessed  on  the  lands  so  bid  off  to  the 
state,  and  the  interest  and  charges  thereon. 
shall  remain  a  lien  on  said  lands,  and  any  per- 
son or  persona  who  shall  afterwards  purchase 
such  lands  of  the  state,  as  state  tax  lands  or 
otherwise,  diall  be  liable  for,  and  shall  pay. 
all  taxes  then  remaining  unpaid.  We  think 
the  sale  was  regular. 

8.  It  Is  claimed  that  the  Judgment  la  void 
for  the  reason  that  on  the  petition  and  pnl>- 
llsbed  list  the  dcdlar  mark  does  not  appear. 
The  figures  were  divided  in  sudi  manner  as  to 
Indicate  a  i>lace  for  dollars  and  cents,  and  in 
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the  judgment  tbey  were  siiffioicutly  designated. 
We  held  ia  the  ease  of  Millard  v.  Truax,  09 
Mifh.  lo9,  68  N.  W.  70,  that  a  judgment  enti-y 
wus  iusuffident  If  it  failed  to  show  any  dollar 
mark,  or  anything  in  terms  to  indicate  that 
money  was  intended.  This  rule  is  siQiported 
by  Cooley.  Tax'n,  p.  520,  but.  we  think,  should 
uot  apply  to  other  luroceedings  in  the  coarse  of 
taxation.    See  Black,  Tax  Titles,  !  IIT. 

4.  It  is  claimed  that  there  was  no  sufficient 
proof  of  the  publication  of  the  petition.  The 
afiidaTit  is  sworn  to  by  a  Mr.  'Knldepaugh, 
who  swears  that  he  is  printer  axid  publisher  of 
the  TCHiifwririi  Leader,  and  who  swears  positlTe- 
iy  to  the  fact  of  publication.  The  statute  (sec- 
tion 66)  proTides,  "Any  person  faiDiliar  with 
the  facts  may  make  an  affidavit  as  to  the  pub- 
lication required."  It  is  claimed  that,  aa 
the  affidavit  does  not  contain  a  statement  that 
the  person  making  it  la  fajniliar  with  the  facts, 
it  is  insufficient.  We  tUnk  this  contention  ia 
without  force.  The  Intention  and  purpose  oC 
the  statute  were  to  aathorize  any  person  who 
w-aa  able  to  swear  to  the  facts  to  make  the  af- 
fidavit, and  the  fact  that  be  swears  to  the  tacts 
la  evidence  ot  his  ability  to  do  sp. 

5.  It  is  contended  that  tliere  was  no  decree 
entered  in  the  case.  The  statute  providing  for 
the  decree  prorldeB  that  it  shall  have  the  usual 
caption  of  decrees,  and  shall  be  aahetantlally 
In  the  following  form:  "In  the  Matter  of  the 
Petition  of  the  State  of  Michigan,  for  the  Sole 
of  Certain  lands  for  Taxes  Assessed  Thereon," 
etc.  In  this  case  the  decree  was  entitled,  "In 
the  Circuit  Court  for  the  County  of  KalksBka, 
State  of  Michigan,  Complainant,  vs.  C.  P.  Sweet 
and  Certain  Other  Delinquent  Taxpayers  of 
Said  County,  Defendant"  Followhig  this,  the 
ustBl  caption,  and  thereafter,  "In  the  Matter 
of  the  Petition  of  the  State  of  Michigan  for  tbe 
Sale  of  Certain  Lands  fw  Taxes  Assessed 
Tljereon."  We  think  this  was  clearly  enoogh 
to  identify  the  proceedings,  and  that  tbe  prevl- 
oos  entitling  was  not  mlrieadlng,  and,  althou|^ 
Irregular,  may  be  treated  as  surplusage. 

6.  The  other  questions  presented  rehite  to 
tbe  regularity  of  the  proceedings  prior  to  tlie 
ilecrce.  We  most  hold  that  these  qupstions 
were  all  fnedoeed  by  the  decree.  In  Cole  y. 
Sbeip,  88  Micb.  68>  66  N.  W.  1052,  we  held 
that  every  owner  of  land  la  presimied  to  know 
the  law,  and  that  he  knows  that  his  land  Is 
■!Ubjectto  taxation.  The  statute  makes  the  pub- 
lication the  equivalent  of  personal  service,  and 
it  is  therefore  the  duty  <rf  the  owner  to  watch 
the  proceedings  provided  for  by  the  statute  for 
Lhe  foreclosure  of  the  lien,  and  interpose  any 
'jl^Jectlon  he  may  have  to  the  vaUdity  of  the 
tax.  Tbe  purpose  of  the  statute  is  to  give  ev- 
?ry  person  his  day  in  court,  in  an  equitable  pro- 
ceding.  We  are  cited  to  the  case  of  Powlw 
r.  Campbell,  100  Mich.  396,  59  N.  W.  185;  In 
which  It  was  held  that  where  lands  are  Improp- 
erly assessed  to  the  estate  of  R.  M,  RJsdon 
many  years  after  tbe  estate  had  been  closed, 
tad  wiiere  there  was  no  personal  service  upon 
the  resident  heirs,  the  court  was  without  jurls- 
Ilctlon  to  grant  the  decree.    This  case  was  put 


distinctly  on  the  ground,  however,  that  per- 
sonal service  was  required  by  the  statute  then 
in  force.  Under  the  biw  of  1803,  no  iwrsouai 
service  Is  required.  Tbe  notice  by  publication 
is  notice  to  all  lando^vners  within  the  county, 
and  tbe  question  for  adjudication  as  to  the 
land  named  in  the  published  list  is  whether 
there  is  a  tax  due  to  tlie  state  from  the  owner. 
This  includes  the  question  of  whether  it  ia 
properly  asBeased,  and  whether  proper  steps 
have  been  taken  ta  charge  the  laud  after  the 
assessment  If  the  owner  permits  the  case  to 
proceed  to  decree^  all  these  questions  become 
res  adjtidlcata.  The  statute,  in  terms,  provides 
that  no  sale  shaU  be  set  aside  after  confirma- 
tion, except  in  cases  where  the  taxes  were  paid, 
or  tbe  pn^>erty  exempt  from  taxation,  and  that 
in  snch  cases  the  owner  of  such  land  may 
more  the  court,  at  any  time  within  one  year 
after  be  shall  have  notkie  of  such  sale,  to  set 
the  same  aside.  There  is  no  dalm  in  this  case 
either  that  the  taxes  bad  been  paid,  or  that  the 
lands  were  exempt  from  taxation.  Hiis  con- 
struction of  tbe  law  may,  in  particular  cases, 
work  a  hardship;  but  the  law  is  the  outgrowth 
of  many  yeans  of  investigation  and  experience, 
and  was  conceived  hr  the  lawmakers  to  be  the 
beat  measure  which  ooold  be  adopted,  having 
In  view  the  purpose  of  CMup^Iing  the  owner 
to  pay  bis  taxes  promptly,  and  It  Is  not  tbe 
province  of  the  court  to  fritter  away  its  plain 
provisions  by  forced  construction.  Tbe  decree 
of  the  court  below  will  be  affirmed. 


HOOKER,  J, 
tices  concumd. 
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(Supreme  Court  of  Michigan.     Jan.  5,  1887.) 

Lakoiakd  and  TiN-Aai— Buhkexdek  op  Lbase— 

Failork  to  Rbhove  Qodds— PosssasroH 

—Lien  for  Stokaor. 

1.  A  lessee  of  a  store  notified  his  landlord 
that  he  had  sold  his  stock  of  goods  to  S.,  that 
the  lease  was  Burrendered,  and  that  he  must 
look  to  8.  ther«after  for  bis  reat  S.  disclaim- 
ed any  interest  in  the  goods,  as  did  tbe  Ies.see. 
Both  refused  to  take  them  away,  and  left  tliem 
In  the  store.  The  store  was  locked  up,  and  the 
key  left  at  a  local  bank,  and  the  landlord  kept 
watch  over  the  store  to  see  that  it  was  properly 
fastened.  Held,  that  there  was  a  change  of 
possession  of  the  goods  from  the  lessee  tu  tlie 
landlord. 

2.  A  landlord  was  entitled  to  a  storage  lien 
on  goods  left  on  the  premises  by  the  fpiinnt  on 
surrendering  the  lease,  where  be  notified  all 
parties  interested  that  he  would  cliiiui  ii  lien 
for  storage  if  the  goods  were  not  removed,  and 
Uie  goods  were  nevertheless  left  there,  and  he 
cared  for  them,  though  he  was  not  engaged  in 
the  business  of  warehouseman. 

Appeal  from  circuit  court,  Ingham  county, 
in  chancery;   Rollln  H.  Person,  Judge. 

Bill  by  Fred  Schneider  against  William  B. 
Stone,  Sarah  M.  Dayton,  and  Carl  Loomls. 
From  a  decree  in  favor  of  complainant,  de- 
fendant Loomls  appeals^   Affirmed. 

Arthur  D.  Prosser,  for  appellant  Oahlll 
&  Ostrander,  for  appellee. 
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LONG,  O.  J.  The  bill  In  this  case  was 
filed  to  enforce  a  Hen  claimed  by  the  com- 
plainant on  a  quantity  of  goods  stored  in  bis 
building,  In  the  city  of  Lansing,  this  state. 
The  complainant  Is  the  owner  of  the  build- 
ing, which,  for  a  term  of  years,  was  rented 
to  George  M.  Dayton  as  a  dry-goods  and 
millinery  store.  Some  time  prior  to  Janu- 
ary, 1895,  the  title  to  these  goods  bad  been 
transferred  by  mortgage  foreclosure  to  his 
wife,  Sarah  M.  Dayton,  one  of  the  defend- 
ants In  this  case.  On  or  about  the  5th  of 
January,  1895,  some  arrangement  was  made 
by  which  Mrs.  Dayton  sold,  or  agreed  to 
sell,  the  stock  of  goods  to  defendant  Stone. 
During  the  talking  of  an  Inventory,  Mrs. 
Dayton  and  Mr.  Stone  had  some  misunder- 
standing or  dispute  In  reference  to  what  the 
terms  of  the  contract  were,  when  the  store 
was  locked  up,  and  the  key  deposited  In  the 
People's  Savings  Bank,  of  this  city.  There 
was  a  considerable  quantity  of  goods  In  the 
store,  both  on  the  main  floor  and  in  the 
basement.  The  complainant's  claim  Is  that 
about  January  5,  1895,  Mr.  Dayton,  acting 
for  his  wife,  notified  the  complainant  that 
the  goods  had  been  sold  to  Stone;  that  the 
lease  was  surrendered,  and  complainant 
must  look  to  Stone  thereafter  for  his  rent; 
that,  after  s-^ending  some  days  in  taking 
an  inventory  of  the  goods,  Stone  went  away, 
declaring  he  would  not  take  them;  that  the 
Daytons  claimed  he  must  take  them,  a  liti- 
gation ensued,  and  both  the  Daytons  and 
Stone  disclaimed  any  Interest  in  the  goods, 
refusing  to  take  them  away,  and  they  were 
left  In  the  store.  The  complainant  thereup- 
on had  a  talk  with  Mr.  and  Mrs.  Dayton,  In 
which  he  directed  them  to  take  the  goods 
away,  and.  If  they  did  not,  he  should  claim 
a  lien  on  them  for  storage.  They  claimed 
not  to  own  the  goods,  and  stated  that  they 
surrenfiered  their  lease.  It  Is  admitted  that 
the  Daytons  gave  no  express  assent  that  the 
complainant  should  have  the  lien  If  the 
goods  remained  there,  but  they  left  the  goods, 
and  never  removed  them.  Complainant 
thereafter  caused  a  notice  to  be  served  up- 
on Stone  of  what  the  Daytons  claimed.  The 
coiui)1ninant  claims  that,  while  the  goods 
remained  In  the  store,  he  kept  watch  over 
the  store  to  see  that  It  was  properly  fasten- 
ed up.  While  the  goods  were  so  In  storage, 
and  in  January,  189(5,  the  defendant  Carl 
T.oonils,  who  is  a  deputy  sheriff  of  Ingham, 
cuir.Uy.  levied  an  execution  upon  them  for 
t'i"  snm  of  ?1,230.  The  execution  was  Is- 
S1U'  I  in  favor  of  Clarissa  Byam  against 
(;t"v.w  M.  Dayton.  It  is  not  shown  from  the 
i't'cord  just  how  Loomis  obtained  admission 
to  the  store  to  make  this  levy,  but  it  Is  ap- 
ii.ircnt  that  It  was  not  with  the  consent  of 
the  complainant.  The  complainant  claims 
that,  under  these  circumstances,  he  held  the 
goods  as  warehouseman;  and  he  offered 
proof  tending  to  show  that  the  storage  of  the 
goods  was  worth  at  least  $.50  per  month, 
and  asked  an  accounting  for  the  amount  of 


his  claimed  lien,  and  also  for  an  injunction 
against  defendant  Loomis,  restraining  bini 
from  interfering  with  the  possession  of  the 
goods,  or  with  his  (complainant's)  lien  there- 
on, until  such  amount  should  be  first  paid 
Upon  the  filing  of  the  bill  in  the  court  below, 
an  Injunction  was  issued,  as  prayed,  against 
Loomis,  and  on  the  hearing  the  court  enter- 
ed a  decree  finding  that  on  January  5,  18%, 
Sarah  M.  Dayton  was  the  owner  of  the 
goods  in  question;  that  she  never  parted 
with  such  title  or  ownership;  that  on  Janu- 
ary 5,  1895,  she  surrendered  all  her  rights  as 
a  tenant  in  said  store  to  the  complainant 
and  at  the  same  time  left  such  goods  and 
property  in  said  store,  and  permitted  the 
same  to  be  stored  there,  after  being  notified 
by  complainant  that  he  claimed  a  lien  there- 
on for  his  charges  for  storage.  The  court 
thereupon  fonnd  that  the  complainant  bad 
a  lien  upon  the  goods,  and  that  $50  per 
month  was  a  reasonable  charge  for  such 
storage,  and  payable  so  long  as  said  goods 
remained  in  said  store,  and  that  defendant 
Sarah  M.  Dayton,  or  any  of  the  defendants, 
might  pay  to  the  complainant  the  amount  of 
such  storage,  but  in  default  of  such  pay- 
ment the  goods  should  be  sold  to  satisfy 
such  claim  of  lien;  that  the  cost  of  the  pro- 
ceedings should  also  constitute  a  lien  upon 
the  goods.  No  personal  decree  was  render- 
ed against  any  of  the  defendants.  From  this 
decree,  defendant  Loomis  alone  appeals.  It 
is  contended  by  his  counsel  (1)  that  there  Is 
no  evidence  upon  which  the  court  below 
could  base  a  decree  for  complainant;  (2) 
that  the  store  in  which  the  goods  were 
stored  is  not  a  warehouse,  and  the  com- 
plainant not  a  warehouseman,  within  the 
contemplation  of  the  law  governing  and  reg- 
ulating warehouses  and  warehousemen;  (3) 
that  at  the  time  of  the  levy  of  the  execution 
the  possession  of  the  goods,  as  well  as  the 
alleged  warehouse,  were  In  George  M.  Day- 
ton; (4)  that  a  verbal  Hen  cannot  be  created, 
as  against  creditors;  (6)  that  the  complain- 
ant is  estopped  from  claiming  a  lien,  be- 
cause it  was  bis  duty  to  advise  Mr.  Stone  of 
his  claim  at  the  time  he  contemplated  tak- 
ing the  goods  from  George  M.  Dayton,  and 
that  it  was  also  his  duty  to  advise  defendant 
Loomis  of  hia  claim  at  the  time  the  levy 
was  made. 

The  contention  that  there  has  been  no 
change  of  possession  of  the  goods  from  the 
Daytons  to  the  complainant,  we  think,  is  set- 
tled the  other  way  by  the  evidence.  The 
complainant  asked  that  the  goods  be  re- 
moved. Mr.  and  Mrs.  Dayton  both  disclaim- 
ed any  ownership  in  them,  and  insisted  that 
the  title  had  been  transferred  to  Mr.  Stone. 
They  refused  to  have  anything  further  to 
do  with  them,  and  claimed  that  they  would 
be  no  longer  bound  by  the  lease.  Apparent- 
ly, the  eomplaibant  acquiesced  in  the  snr- 
render  of  the  lease,  and  made  no  further 
claim  under  it.  He  then  notified  Stone  of 
the  situation,  but  it  is  apparent  that  Mr. 
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Stone  made  no  claim  to  the  goods,  and  he 
-was  not  bound,  by  any  contract  wltb  com- 
plainant, to  pay  rent  or  storage.  Tbe  com- 
plainant was  tben  put  In  -  the  position  of 
baving  tbe  goods  in  his  store  with  no  party 
claiming  ownership  of  them.  He  tben  as- 
serted to  the  Daytons  that  be  would  Insist 
upon  a  lien  for  storage.  From  that  time 
forth  he  was  tbe  only  person  having  posses- 
sion. Tbe  only  change  of  possession  that 
could  be  made  was  the  care  and  oversight 
which  the  complainant  exercised;  and,  un- 
der the  circumstances  here,  we  think  it  was 
sufficient  to  put  tbe  goods  into  tbe  possession 
of  tbe  complainant.  The  store  was  lodged 
up.  It  was  complainant's  store,  aud  the 
lease  under  which  the  Daytons  held  bad 
been  released  by  them. 

While  In  fact  the  complainant  may  not 
have  been  a  warehouseman,  under  the  pro- 
visions of  chapter  58,  How.  Ann.  St.,  and 
Act  No.  220,  Pub.  Acts.  1895.  as  being  em- 
ployed in  tbe  business  of  a  warehouseman, 
yet,  as  between  himself  and  the  Daytons, 
he  bad  asserted  bis  rights  as  such,  and  had 
made  a  claim  of  lien  for  storage.  As  be- 
tween those  parties  and  himself,  bis  lien 
was  perfect,  as  it  seems  to  have  been  as- 
sented to  by  tbe  Daytons,  Inasmuch  as  they 
(lid  not  remove  the  goods. 

It  is  to  be  remembered  that  the  claim  as- 
serted by  defendant  Loomls  Is  that  the 
goods  were  tbe  property  of  Mr.  Dayton,  and 
the  execution  ran  against  bim,  and  tbe  levy 
was  made  by  Loomis  upon  tbe  goods  as  tbe 
property  of  Mr.  Dayton.  But  tbe  court 
found  that  they  belonged  to  Mrs.  Dayton. 
The  proofs  support  this  finding.  There  was 
no  evidence  in  the  case  that  they  did  not 
belong  to  her.  The  court  found  that  com- 
plainant had  a  lien.  From  this  decree  Mr. 
and  Mrs.  Dayton  have  not  appealed.  Tbe 
goods  belonging  to  Mrs.  Dayton,  defendant 
lyoomls,  under  these  circumstances  was  not 
In  a  position  In  the  court  below,  and  is  not 
In  a  position  here,  to  assert  any  claim  un- 
der his  levy  of  execution,  as  he  could  not 
take  tbe  property  of  Mrs.  Dayton  to  satisfy 
tbe  debt  of  Mr.  Dayton.  Tbe  Daytons  not 
baving  appealed,  tbe  decree,  as  to  them, 
must  stand;  and  as  to  defendant  Loomis  it 
most  stand  for  tbe  reason,  among  others, 
that  the  goods  do  not  belong  to  Mr.  Dayton, 
against  whom  defendant's  execution  runs. 
Complainant  will  recover  his  costs  In  this 
court  against  defendant  Loomis.  The  other 
Justices  concurred. 


DE  LONG  et  nx.  v.  BALDWIN  et  ox. 
(Snpreme  Court  of  Michigan.     Jau.  6,  1807.) 

D««D— Boi'NDAKT— StaTUTB  OF  FRAUDS. 

Where  a  conveyance  is  made,  by  descrip- 
tion in  no  way  uncertain,  of  the  west  05  feet  of 
•  lot,  the  fact  that,  during  the  netfotiationg,  the 
parties  thereto  hod  made  some  menaurements, 
and  the  purchaser  was  told  that  big  east  bound- 
ary would  be  the  side  of  a  cisteiu,  which  was 


C8  feet  oast  of  the  west  boundary,  followed  by 
his  oroodng  steiw  which  extended  20  inches  over 
a  line  (15  feet  east  of  the  west  boundary,  to 
which  there  was  no  objection  so  long  as  the 
grantor  continued  to  own  the  east  part  of  the 
lot,  amounts  to  no  more  than  an  agreement 
within  the  statute  of  frauds,  and  does  not  bring 
the  case  within  the  rule  that  a  mutual  adjust- 
ment of  a  disputed  boundary,  followed  by  the 
eBtabiighment  of  pioin  landmarks,  end  occu- 
pancy and  acquiescence  under  such  arrniice- 
ment,  fixes  the  boundary.  . 

Error  to  circuit  court,  Kent  couuty;   Wil- 
liam E.  Grove,  Judge. 
Ejectment  by  Abram  H.  De  Long  and  wife 
I  aj;ainst  Frank  A.  Baldwin  and  wife.     Judg- 
'  ment  for  defendants.     Plaintiffs  bring  error. 
'  Reversed. 

Tbe  following  Is  the  plat  referred  to  In  tbe 
opinion: 
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Lombard  Bros.  {Taggart,  Knappen  &  Denl- 
son,  of  counsel),  for  appellants.  Earle  & 
Hyde,  for  appellees. 

HOOKER,  J.  The  accompanying  plat  will; 
show  the  situation  of  the  premises  Involved 
In  this  cause.  On  January  21,  1891,  Her- 
bert W.  Heath  was  the  owner  of  lot  2,  which 
was  100  feet  long  east  and  west,  fronting 
Eleventh  street,  and  he  resided  in  a  dwclliug 
upon  said  lot  On  January  24th  he  sold  the 
defendants  a  portion  of  this  lot,  the  deed 
conveying  all  of  sold  lot  except  a  strip  3.~> 
feet  wide  from  the  east  end  of  said  lot  Tbe 
west  line' of  a  strip  35  feet  wide  taken  from 
tbe  east  end  of  said  lot  runs  through  a  bi'ick 
cistern  just  east  of  the  dwelling  referrci  to. 
which  cistern  was  fed  from  the  roof  of  said 
dwelling,  and  was  used  by  Heath  while  he 
occupied  It,  and  by  the  defendants  after  their 
purchase.  Soon  after  their  purchase  the  de- 
fendants moved  Into  said  house,  and  have 
occupied  It  continuously  since.  He  erected 
steps  which  extended  20  Inches  beyond  the 
line  referred  to,  and  was  in  the  habit  of 
crossing  to  a  walk  subseciuently  built  upon 
said  35  feet,  which  walk  led  to  tbe  street. 
said  walk  being  built  by  Heath  to  be  used 
in  connection  with  a  bouse  which  he  bnlU 
and  occupied  after  the  sale  to  the  defend- 
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ants.  On  June  15, 18i>2,  Heath  sold  and  con- 
veyed, for  a  valuable  consideration,  to  Buah, 
and  he  to  the  plaintiffs,  the  east  35  feet  of 
said  lot,  including  the  dwelling  thereon,  and 
each  entered  and  occupied  the  same  with- 
out any  notice  of  defendants'  claims,  other 
than  that  offered  by  his  deed  and  defendants' 
occupancy.  No  fence  separated  the  two  par- 
cels of  land  from  each  other  or  from  the 
highway.  Upon  defendants'  refusal  to  re- 
move the  steps  from  the  premises  claimed 
by  the  plaintiffs,  an  action  of  ejectment  was 
brought,  and  plaintiffs  bring  it  to  this  court 
by  writ  of  error,  judgment  having  been  ren- 
dered in  favor  of  the  defendants  upon  a  find- 
ing of  fact  and  law. 

The  circuit  court  found  that,  during  the 
negotiations  for  the  purchase  by  defendants, 
fieath  and  Mr.  Baldwin  made  some  measure- 
ments, and  he  was  told  that  the  east  bound- 
ary of  his  lot  came  to  the  east  side  of  the 
cistern  top  or  cover,  which  Is  about  15  inches 
further  east  than  the  most  eastern  part  of 
the  steps,  and  that  before  the  deed  was 
4rawn  It  was  agreed  that  the  east  boundary 
of  the  parcel  was  the  east  side  of  the  top 
of  the  cistern.  It  was  found  as  a  further 
fact  that  Heath  acquiesced  In  the  occupancy 
by  the  defendants  up  to  such  line,  wuile 
plaintiffs  remained  the  owners  of  the  prem- 
ises, which  occupancy  was  evidenced  by  the 
use  of  the  step  and  cistern.  '  There  can  be 
no  question  that  the  land  in  dispute  is  not 
within  the  description  contained  in  defend- 
ants' deed,  which  description  is  in  no  sense 
uncertain.  There  is  nothing  in  the  deed 
which  could  give  rise  to  any  controversy, 
and  the  defendants'  claim  of  title  to  the  dis- 
puted land  rests  entirely  on  an  oral  agree- 
ment to  convey  to  the  east  side  of  the  cis- 
tern cover,  and  occupancy  such  as  It  was. 
Being  destitute  of  written  title,  the  defend- 
ants' claim  rests  upon  the  proposition  that 
the  east  line  of  the  west  C5  feet  of  lot  2  Is 
not  U5  feet  east  of  the  west  line  of  the  lot, 
but  that  it  is  about  06  feet  8  inches  east  of 
said  line;  and  the  warrant  for  such  claim  is 
said  to  be  an  agreement  that  it  should  be 
at  the  east  side  of  the  cistern  cover,  which 
is  about  68  feet  from  said  west  line,  follow- 
ed by  an  alleged  occupancy,  and  acquies- 
cence, to  a  point  66  feet  8  Inches  from  said 
west  line.  The  effect  of  this  would  be  to 
give  them  a  strip  of  land  20  inches  wide 
across  lot  2,  In  plain  contravention  of  the 
statute  of  frauds,  unless  the  case  can  be  said 
to  fall  within  the  rule  that  a  mutual  adjust- 
ment of  a  disputed  boundary,  followed  by 
the  establishment  of  plain  landmarks,  and 
oi-cupancy  and  acquiescence  under  such  ar- 
rangement, fix  the  confines  of  lands,  though 
it  shall  afterwards  appear  that  such  adjust- 
ment Is  not  In  accordance  with  the  true  pa- 
per title. 

Counsel  cite  several  cases;  but  the  cases 
limit  the  rule  to  mutual  a;;reements  to  set- 
tle disputed  boundaries,  and  they  do  not  ap- 
ply unless  the  adjustment  is  accompanied  or 


followed  hy  the  existence  or  erection  of  dis- 
tinctive landmarks,  showing  the  bonnds  of 
the  respective  parcels,  and  exclusive  occu- 
pancy In  accordance  therewith.  In  Smith  v. 
HamUton,  20  Mich.  438,  it  Is  said  that  "wliere 
the  transaction  has  not  been  such  as  to 
amount  merely  to  an  bonest  attempt  to  de- 
termine a  doubtful  line,  the  authorities  have 
not  permitted  an  agreement  to  stand  which 
would  operate  as  a  violation  of  the  statute  of 
frauds."  The  case  of  Cronln  v.  Gore,  38  Mich. 
381,  clearly  recognizes  this  rule.  In  that 
case  Chief  Justice  Campbell,  speaking  for  a 
unanimous  court,  said:  "In  each  one  of 
these  cases  the  line  of  division  between  tlie 
adjoining  owners  was  distinctly  fixed  on  the 
grounds  under  deliberate  mutual  action,  liad 
for  the  express  purpose  of  fixing  it.  Nei- 
ther of  them  rested  on  mere  acquiescence. 
The  parties  were  acting  with  particular  ref- 
erence to  determining  their  respective  lines, 
and  for  that  specific  purpose.  And  it  was 
held  that,  where  such  deliberate  dealings 
were  had  between  the  parties,  the  case 
rested  on  grounds  similar  to  those  which 
authorize  the  specific  performance  of  parol 
agreements  actually  executed.  It  was  held, 
also,  that  unless  the  transaction  amounted 
to  an  bonest  attempt,  In  case  of  question,  to 
settle  a  doubtful  line,  the  statute  of  frauds 
would  apply  to  prevent  tlie  enforcement  of 
an  estoppel."  There  is  no  room  for  that 
contention  here.  There  has  been  no  attempt 
to  adjust  existing  differences,  but,  if  defend- 
ants are  to  be  believed,  a  mistake  or  fraud 
has  occurred  or  been  committed,  whereby 
they  have  not  received  a  conveyance  of  the 
full  quantity  of  land  bargained  for.  Boms 
V.  Martin,  46  Mich.  22,  7  N.  W.  219.  See. 
also,  Terry  t.  Chandler,  16  N.  T.  351. 

The  judgment  Is  reversed,  and  under  the 
finding  of  facts  we  feel  warranted  in  direct- 
ing the  circuit  court  to  enter  a  judgment  In 
favor  of  the  plaintiffs  in  accordance  with  the 
allegations  of  their  declaration.  Ordered  ac- 
cordingly.   The  other  justices  concumd. 


RAYMOND  r.  DAT. 

(Supreme  Court  of  Michigan.     Jan.  5.  1S07.) 

BviDBSCB  —  Ckoss-Examinatioii  —  New  Tun.— 
Nbwi.i-Di80ovbk>i>  Etiubkcb — Dis- 
cretion OF   COfRT. 

1.  On  an  issue  as  to  an  agreement  for  the  divi- 
sion of  commissions  received  by  defendant  u 
general  aKent  on  certain  policies  of  iusamnce, 
where  defendant  had  testified  that  he  was  re- 
qaired  to  pay  a  large  part  of  such  commission* 
to  another,  whicli,  if  he  had  paid  plaintiff  the 
amount  claimed,  would  have  left  very  little  for 
himself,  it  was  competent  to  show  on  cross-ex- 
amination that  defendant  received  a  fortlm 
commission  ou  the  annual  premiums  paid  on 
the  policies  thereafter. 

2.  The  oven-nling  of  a  motion  for  a  new  trial, 
based  on  newly-dlRcovered  evidence,  on  the 
ground  that  proper  diligence  to  discover  the  evi- 
dence before  trial  had  not  been  shown,  will  not 
be  disturbed  unless  a  clear  abuse  of  discretioa 
appears. 
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Brrar  to  circalt  coart,  Wayne  connty; 
Oeorge  S.  Hosmer,  Judge. 

Action  by  Bdwin  M.  Raymond  against 
John  C.  Day  on  contract  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed, 

Ej.  W.  Pendleton  (John  Atkinson,  of  coun- 
sel), for  appellant  Charles  Flowers,  for  ai>- 
pellee. 

MONT60MBBY,  J.  Defendant  Day,  was 
tbe  general  agent  of  the  Equitable  Assur- 
ance Society  of  New  York.  Plaintiff  enter- 
«d  Into  bis  employment  In  1887,  under  a 
written  contract  as  solicitor  of  Insurance. 
This  contract,  It  would  seem,  related  to  in- 
surance effected  through  the  Instrumental- 
ity of  plaintiff  alone.  Plaintiff  claims  that 
during  the  years  of  1887,  1888,  and  1889  he 
assisted  defendant  In  effecting  Insurance  on 
various  lives,  upon  an  agreement  to  share 
the  premiums  received,  and  that  for  these 
items  there  had  never  been  a  settlement 
and  payment  by  defendant  Plaintiff  re- 
covered upon  this  claim.  Defendant  enter- 
ed a  motion  for  a  new  trial,  which  was  re- 
fused, and  be  brings  the  case  here  for  re- 
view. But  two  points  are  presented.  One 
relates  to  the  admission  of  a  single  ques- 
tion on  the  cross-examination  of  defendant, 
and  the  other  assignment  of  error  relates  to 
the  refusal  of  a  new  trial.    ■• 

1.  The  plaintiff  had  testified  that  Mr.  Day 
and  himself  had  caused  insnrince  to  be 
written  upon  the  lives  of  Ellas  Matter, 
Wright  &  Lancashire,  and  W.  O.  Hughart, 
tinder  an  agreement  that  the  commissions 
received  upon  the  Insurance  were  to  be  di- 
vided between  the  two  equally.  Defendant 
disputed  this  agreement,  and  testified,  in  ad- 
dition, that  settlements  were  made  from 
year  to  year  of  the  business  transactions  be- 
tween the  two,  and  that  the  settlements 
were  satisfactory.  On  the  direct  examina- 
tion, defendant  testified  that,  as  to  the  In- 
surance written  on  Mr.  Wright  he  told 
plaintiff  that,  if  he  could,  he  would  save 
something  for  him  out  of  the  commissions, 
and  that  plaintiff  replied  that  be  would  be 
satlsaed  with  that  arrangement  and  that 
be  (defendant)  paid  plaintiff  out  of  the  com- 
mission a  sum  satisfactory  to  plaintiff.  On 
-cross-examination,  plaintiff  testified  to  the 
amount  of  the  premium  on  the  three  Wright 
policies,  stating  that  It  was  |1,018.20;  that 
the  commission  was  3o  per  cent;  and  that 
Mr.  Raymond,  under  his  present  claim, 
would  be  entitled  to  50  per  cent;  that  he 
(defendant)  paid  to  one  Lancashire  $152  of 
the  premium,  and  to  Mr.  Raymond  $127; 
and  that  be  (defendant)  received  $29.30. 
He  further  te«tlfled  without  objection  as 
to  the  amount  of  bis  commission  on  certabk 
other  policies,  and  as  to  the  commission  he 
would  receive  on  renewals.  He  was  aedted 
wbat  kind  of  policies  the  Wright  policies 
were,  and  replied  that  they  were  16-year 
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endowment  He  was  then  asked:  "How 
much  annual  commission  do  you  get  after 
the  first  year?'  This  was  objected  to,  and 
/eceived  subject  to  exception,  and  the  wit- 
ness replied,  "Seven  and  a  half  per  cent" 
This  ruling  presents  the  first  question  Id 
the  case.  We  think  the  testimony  was  prop- 
erly received.  It  was  in  dispute  between 
the  parties  as  to  whether  plaintiff  was  to 
receive,  under  an  agreement  with  defend- 
ant one-half  the  eommisalon,  or  the  amount 
paid  him.  As  the  testimony  stood,  defend- 
ant's testimony  to  the  effect  that  be  was 
not  to  pay  more  than  $127  was  fortified  by 
the  Inference  that  the  Jury  might  draw, 
that,  as  he  (defendant)  had  been  required  to 
pay  $152  to  Lancashire,  It  would  be  unrea- 
sonable to  require  him  to  pay  substantially 
all  that  remained  to  plaintiff;  and,  if  the 
fact  bad  been  that  defendant  would  have 
no  further  concern  in  the  Insurance  after 
the  receipt  of  the  first  premium,  the  infer- 
ence to  be  drawn  from  this  would  have 
been  very  strong;  but  as  bearing  upon  the 
probabilities,  we  think  the  fact  that  he  had 
a  further  and  other  Interest  in  the  Insurance 
effected  was  of  some  Importance,  and  com- 
petent to  be  considered  by  the  Jury.  The 
question  is  within  the  principle  of  numer- 
ous decided  eases.  See  Mlsner  v.  Darling, 
44  Mich.  438,  7  N.  W.  77;  Banghart  v.  Hyde, 
94  Mich.  50,  53  N.  W.  916,  and  cases  cited. 

2.  After  the  trial,  defendant  discovered 
in  his  office  a  letter  written  him  by  the 
plaintiff,  which  tends  strongly  to  support 
the  defendant's  claim  of  a  settlement  of  ao- 
counts  In  Febraary,  1891.  An  application 
for  a  new  trial  was  made,  based  upon  the 
discovery  of  this  letter.  The  case  was  tried 
on  the  2d  and  3d  of  November.  The  testi- 
mony of  diligence  Is  by  an  affidavit  of  Miss 
Thompson,  a  clerk  In  the  employ  of  de- 
fendant who  states  that,  some  time  previ- 
ous to  the  2d  of  November,  she  was  In- 
structed by  defendant  to  make  a  careful 
and  diligent  search,  and  to  obtain  any  cor- 
respondence or  receipts  or  other  evidence 
bearing  upon  any  agreement  between  com- 
plainant and  defendant;  that,  complying 
with  such  instructions,  she  did  make  a  care- 
ful search,  as  she  supposed,  of  all  corre- 
spondence of  said  plaintiff;  that  subsequent- 
ly, on  the  2d  of  November,  In  complying 
with  directions  of  defendant  she  spent  tlie 
greater  portion  of  four  days  in  the  examina- 
tion and  careful  reading  of  the  correspond- 
ence between  the  itartles;  and  that  on  tbe 
12th  day  of  November,  she  discovered  the 
letter  In  question.  The  ground  for  refusing 
the  motion  for  a  new  trial  Is  not  stated  in 
the  record,  but  It  Is  assumed  In  the  briefs 
of  counsel  that  the  circuit  Judge  wsjs  of  the 
opinion  that  proper  diligence  In  the  effort 
to  discover  tbe  testimony  before  trial  was 
not  shown.  We  should  not  feel  Justified  in 
reversing  tbe  action  of  the  trial  Judge 
where,  as  upon  such  a  motion  as  the  pres- 
ent the  matt^  is  oonunltted  to  his  sound 
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discretion,  except  In  a  case  where  a  clear 
abuse  of  such  discretion  Is  shown.  We 
thinlc  this  Is  not  that  case;  that  there  was 
ample  room,  in  the  exercise  of  Judicial  dis- 
cretion, for  the  circuit  Judge  to  entertain 
the  opinion  that  the  plaintiff  had  not 
brought  himself  within  the  rule  of  diligence 
required  to  Justify  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.  See 
3  Grab.  &  W.  New  lYlals,  1026  et  seq.  The 
Judgment  will  be  affirmed.  The  athec  Jus- 
tices concurred. 


ROBSON  et  al.  t.  DAYTON  et  aL 
(Supreme  Court  of  Michigan.     Jan.  6,  1897.) 
Bond— Actios— SorFiciBNcr   op   Declahatiok— 

CONSIDBBATION — APPEAL— ReCOKD. 

1.  In  an  action  on  a  bond  made  pending  a  suit 
In  chancery,  conditioned  that  the  principal  de- 
fendant wonld  "well  and  truly  pay  all  such 
aums  of  money,  and  perform  and  satisfy  any 
final  decree  made  against  him  in  this  cause,"  the 
declaration  alleged  that  the  decree  provided  that 
defendant  should  pay  the  receiver  the  sum  of 
$1,460.11,  and  should  pay  costs  to  complainants, 
and  that  the  receiver,  out  of  the  sum  decreed  to 
be  paid  to  him,  should  pay  to  complainants  the 
sum  of  $574.81.  The  decree  set  out  in  the  dec- 
laration recited  that  H.  had  been  appointed  re- 
ceiver in  the  cause.  HM,  that  the  receiver's 
relation  to  the  chancery  suit  was  sufficiently 
shown. 

2.  Plflintifif's  interest  in  the  money  directed  to 
be  paid  by  defendant  was  sufficiently  shown,  at 
least  as  to  the  sum  directed  to  be  paid  by  the  re- 
ceiver. 

S.  In  an  action  en  a  bond,  a  failure  to  aver 
a  consideration  cannot  be  raised  by  demurrer, 
but  notice  of  such  defense  must  be  nven  with 
the  general  issue,  as  required  by  2  How.  Ann. 
St.  S  7521.  Boyer  v.  Sowles  (Mich.)  67  N.  W. 
530,  followed. 

4.  Where  the  record  shows  no  special  findings 
of  facts  and  law,  the  supreme  court  cannot  re- 
view the  conclusions  reached  by  the  trial  court 
upon  the  facts  and  law. 

Error  to  circuit  court,  Ingham  county;  Rol- 
lln  H.  Person,  Judges 

Action  by  John  Robson  and  others  against 
George  M.  Dayton  and  others  on  a  bond. 
Prom  a  Judgment  in  favor  of  plaintiffs,  de- 
fendants bring  error.     Affirmed. 

M.  y.  &  R.  A.  Montgomery,  for  appellants. 
CahlU  &  Ostrander,  for  appellees. 

MONTGOMERY,  J.  This  action  Is  based 
upon  a  bond  made  by  the  defendant  Dayton, 
as  principal,  and  his  co-defendants,  as  sure- 
ties. In  the  sum  of  $16,000,  with  a  condition 
as  follows:  "The  condition  of  this  obligation 
Is  such  that  whereas  the  above  suit  In  chan- 
cery Is  pending  for  an  accounting  and  settle- 
ment of  a  partnership  heretofore  existing  be- 
tween the  parties  thereto,  in  which  each  side 
claims  rights  not  conceded  by  the  other,  and 
each  said  complainants  and  said  defendant 
claim  a  sum  of  money  due,  owing,  and  to  be 
decreed  to  them,  and  by  mutual  agreement 
It  is  understood  that  this  obligation  snail  be 
filed:  Now,  therefore,  the  condition  of  this 
obligation  is  such  that  if  the  above-bounden 
principal  shall  well  and  truly  pay  all  such 


sums  of  money,  and  perform  and  satisfy  any 
final  decree  made  against  him  in  this  caus<'. 
then  this  obligation  to  be  void;  otherwise, 
to  remain  In  full  force  and  effect."  Plaintiff!: 
recovered  a  Judgment  of  $1,66.3.76,  and  de- 
fendants bring  error.  Plaintiffs  introduced  in 
evidence  a  decree  of  the  circuit  court  in  chan- 
cery, in  the  suit  pending  and  referred  to  iu 
the  condition  of  the  bond,  which  provided, 
among  other  things,  that  defendant  shonld 
pay  the  receiver  the  sum  of  $1,460.11,  and 
shonld  pay  to  complainants  in  that  case  (the 
plaintiffs  in  this)  costs,  which  were  sbown 
to  have  been  afterwards  taxed  at  the  stun  of 
$89.96.  The  decree  further  provided  that  the 
recdver,  out  of  the  sum  mentioned  to  be 
paid  to  him,  pay  to  the  complainants  tbe  sum 
of  $574.81. 

It  Is  alleged  that  the  declaration  did  not 
set  out  when  or  why  a  receiver  was  appoint- 
ed, or  what  his  relation  to  the  chancery  case 
was,  or  why  the  defendant  Dayton  shonld 
pay  him  any  money,  or  how  the  plaintiffs 
were  damaged  by  his  failure  to  do  so.  The 
decree  Itself  is  set  out  In  the  declaration,  and 
contains  a  recital  that  Charles  F.  Hammond 
had  been  theretofore  appointed  receiver  in  tbe 
cause.  We  think  this  Is  sufficient.  Wi> 
think  it  also  appears  sufficiently  that  the 
plaintiff  was  Interested  in  the  payment  of 
this  money,  at  least  to  the  extent  of  the 
$574.81,  which  was  by  the  decree  directed  ti> 
be  paid  by  the  receiver  to  plaintiffs.  Thi> 
much,  at  least,  appears. 

It  Is'also  urged  that  no  consideration  wat- 
shown  for  the  execution  of  the  bond.  We 
think  this  case  Is  fully  covered  by  tbe  recent 
case  of  Boyer  v.  Sowles,  (Mich.)  67  N.  W. 
530. 

It  Is  also  contended  that  there  is  no  pruuf 
that  the  condition  of  the  bond  has  ever  been 
violated,  and  no  proof  that  plaintiffs  were 
damaged  in  any  way  by  defendants'  fallurf 
to  pay  the  receiver;  that  the  evidence  simply 
shows  that,  during  tbe  pendency  of  the  chan- 
cery suit,  each  of  the  parties  thereto  filed 
a  voluntary  bond.  We  find  an  insuperable 
difficulty  in  dealing  with  these  various  ques- 
tions, growing  out  of  the  state  of  the  record. 
There  was  no  special  finding  of  facts  and 
law,  and  this  court  has  frequently  held  thai 
in  such  case  we  cannot  review  the  conclu- 
sions reached  by  the  court  upon  the  facta 
and  law.  See  Butts  v.  Davis,  60  Mich.  310, 
16  N.  W.  486;  Cumming  Tp.  v.  Shick.  M 
Mich.  222,  54  N.  W.  40;  Gemberling  v.  Lm- 
arus,  100  Mich.  324,  58  N.  W.  1005.  The 
propriety  of  this  rule  Is  made  manifest  in 
the  present  case.  It  appears  that,  at  the 
conclusion  of  the  testimony,  two  request-s 
to  find  were  presented  to  the  court.  The 
first  was:  "The  court  is  requested  to  find, 
as  matter  of  law,  that  the  undisputed  proof 
in  this  case  shows  no  liability  on  the  part 
of  the  sureties  on  the  bond,  and  that  the 
verdict  as  to  such  sureties  must  be  for  defend- 
ant sureties."  Second:  "Under  all  the  proof  in 
the  case,  the  Judgment  should  be  for  defend- 
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ontB  Holmes  and  StahL"  This  did  not  sug- 
gest a.  failure  to  make  a  case  against  the 
principal,  nor  was  there  any  request  for  a 
finding  of  the  facts  upon  which  a  judgment 
should  be  based.  The  court  refused  to  adopt 
these  views  of  counsel,  and  that  Is  as  far 
as  the  recMTd  goes.  We  think  the  conten- 
tion of  plalntlflTs  that,  no  other  objection 
except  those  stated  having  been  made  upon 
the  trial,  no  other  Is  now  open.  Is,  upon  this 
record,  correct  The  judgment  will  be  af- 
firmed.   The  other  justices  concurred. 


BEHRENDS  v.  BEYSCHLAO. 

(Supreme  Court  of  Nebraska.    Jan.  8,  1897.) 

THiAL—I.ssTBUOTiotrs—BzcEPTiONa— Sale— Tins 

voB  Pathbnt— Bill  or  Ezccptions— Siok- 

ixo  AXD  Settlement. 

1.  Aliased  errors  In  giving  instmctionB  mast 
be  specifically  assigned  in  the  motion  for  a  new 
trial.  Where  made  in  gross,  and  any  one  of  the 
instrnctlous  is  determined  to  be  without  error, 
the  whole  assignment  will  be  overruled. 

2.  It  is  not  error  to  refuse  to  give  an  instruc- 
tion, where  its  subject-matter  has  been  em- 
braced in  the  charge  to  the  jury. 

S.  A  contract  of  sale  of  corn  stated  the  price, 
and  also  the  time  and  place  of  delivery,  but 
did  not  provide  Bpecificaily  time,  place,  or  man- 
ner of  payment.  Beld,  that  delivery  and  pay- 
ment were  to  be  concurrent  acts,  and  the  ven- 
dor could  insist  on  pavment  In  cash  or  money, 
in  the  strict  sense  of  the  term  "current  funds." 

4.  Bad,  further,  that  it  was  not  necessary  for 
the  vendee  to  have  had  at  any  one  time,  or  on 
any  one  day  of  the  time  assigned  for  the  de- 
livery of  the  com,  sufficient  money  at  th^  place 
of  delivery  to  pay  for  all  the  corn,  the  subject 
of  the  contract.  It  was  sufficient  if,  during  the 
whole  of  such  time,  he  was  able,  willing,  and 
ready  to  pay  for  the  corn  in  the  manner  con- 
templated by  the  contract,  if  delivered. 

5.  A  stipulation  in  the  following  terms,  "It 
is  hereby  agreed  that  the  clerk  of  the  district 
court  sign  this  bill  of  exceptions,  instead  of  the 
judge  who  presided  at  the  trial  of  this  case," 
AeU  sufficient  to  authorize  the  party  therein 
designated  to  sign  and  settle  the  bill  of  excep- 
tions; that  the  words  "this  bill  of  exceptions," 
in  such  stipulation,  were  equivalent  to  an  agree- 
ment that  the  document  to  which  the  stipulation 
was  attached  was  a  true  bill  of  exceptions. 

C.  To  entitle  a  bill  of  exceptions  to  consid- 
eration in  this  court,  it  must  be  authenticated 
by  the  certificate  of  the  clerk  of  the  trial  court, 
identifying  it  as  the  bill  of  exceptions. 

(Sylhibus  by  the  Court.) 

Error  to  district  court,  Nemaha  county; 
Babcock,  Judge. 

Action  by  Frederick  Beyschlag  against  A. 
J.  Behrends.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

E.  W.  Thomas  and  A.  J.  Bnmham,  for 
plaintltr  In  error.  John  S.  Stull,  for  defend- 
ant In  error. 

HARRISON,  J.  The  defendant  In  error 
commenced  this  action  in  the  district  court 
of  Nemaha  county  to  recover  of  plaintiff  In 
error  the  amount  which  he  claimed  had  be- 
come his  due  as  damages  by  reason  of  an 
alleged  breach  of  a  contract  of  sale  of  some 
com,  by  the  failure  on  the  part  of  plaintiff 
In  error  to  deliver  the  com.   The  contract 


of  sale,  as  pleaded,  was  as  follows:    "Ne- 
maha City.  Neb.,  March  23,  1801.    This  Is  to 
certify  that  I  have  this  day  sold  to  F.  Bey- 
schlag, to  be  delivered  at  Johnson,  Nebraska, 
three  or  four  thousand  bushel  of  good  me? 
chantable  white  com,  at  fifty-two  cents  pev-- 
bushel,  to  be  delivered  within  fifteen  dayi- 
from  date.    March  23rd,  1801.    [Signed]    A 
J.  Behrends."  An  answer  was  filed  for  plain 
tiff  In  error  which  contained  a  general  de 
nial,  and  certain  affirmative  statements  o<' 
matters  in  regard  to  transactions,  alleged  to- 
have  occurred  In  respect  to  the  sale  of  tb(< 
com,  between  the  plaintiff  In  error  and  aii- 
agent  of  defendant  in  error,  and  of  other 
facts  relied  on  as  constituting  defenses  to 
the  cause  of  action  pleaded  in  the  petition, 
but  which  need  not  be  quoted  or  stated  lu 
substance.   A  reply  was  presented  for  de- 
fendant In  error,  and  as  a  result  of  a  trial 
the  defendant  in  error  was  awarded  a  ver- 
dict and  judgment.    Of  the  proceedings  dur- 
ing the  trial  the  plaintiff  in  error  now  asks 
a  review. 

The  first  alleged  error  to  which  attention 
Is  directed  In  the  brief  filed  for  plaintiff  In. 
error  is  that  Instruction  numbered  9,  pre- 
pared and  requested  by  defendant  In  error, 
and  read  to  the  jury,  was  incorrect,  and 
should  not  have  been  given.  The  portion  of 
the  motion  for  a  new  trial  In  which  com- 
plaint In  relation  to  this  Instruction  wa» 
contained  reads  as  follows:  "Because  the- 
court  erred  In  giving  the  following  instruc- 
tions requested  by  plaintiff,  to  wit:  Instruc- 
tion No.  1,  instruction  No.  4,  instractlon  No. 
5,  Instruction  No.  6,  instractlon  No.  7,  in- 
struction No.  8,  Instruction  No.  9,  instractlon. 
No.  10."  The  Instruction  numbered  1,  tO' 
which  reference  was  made  in  the  branch  of 
the  motion  for  a  new  trial  which  we  have 
just  quoted,  was  correct,  as  were  some  oth- 
ers in  the  list  set  out.  As  the  assignment 
was  not  separate  and  specific,  but  en  masse,, 
and  one  or  more  of  the  instructions  referred 
to  have  been  determined  to  be  without  er- 
ror, the  assignment  is  unavailing,  and  la- 
overruled. 

It  is  urged  that  the  court  erred  in  refusing 
to  give  in  Its  charge  to  the  jury  Instructions 
numbered  2  and  6  prepared  and  presented  Id 
bohulf  of  plaintiff  In  error.  The  instructlona 
last  mentioned  were  as  follows:  "(2)  The  jury 
arc  instructed  that  Behrends  was  not  bound 
to  deliver  the  corn  at  the  time  and  place- 
named  In  the  contract,  unless  he  received' 
the  pay  therefor  in  money  and  In  cash.  He- 
was  under  no  obligation  to  take  therefor  a- 
check  or  draft,  or  anything  that  was  not  • 
legal-tender  money.  He  was  entitled  to  re- 
ceive such  pay  immediately  on  delivering 
the  com."  "(6)  The  court  Instracts  the  jury 
that,  if  you  find  from  the  evidence  that  plain- 
tiff was  not  ready  and  willing  and  able  to- 
pay  for  3,000  bushels  of  corn  at  Johnson  at: 
the  time  fixed  for  the  delivery  thereof  by  the 
contract,  then  defendant  was  not  bound  to 
deliver  the  corn  at  that  place,  and  in  that 
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event  your  verdict  should  be  for  defendant." 
Of  the  one  of  these  instructions  numbered 
6,  suffice  It  to  say  that  the  matter  embraced 
in  Its  terms  had  been  fully  and  completely 
covered  la  other  Instmctlons  given  In  the 
charge  of  the  court  to  the  Jury;  hence  tli«re 
wa»  no  error  In  the  refusal  to  read  It.  Beav> 
ers  v.  Railroad  Co.,  47  Neb.  762,  06  N.  W. 
821.  By  the  instruction  numbered  2  request- 
ed to  be  given  for  the  plaintiff  in  error,  and 
refused  by  the  court,  it  was  sought  to  im- 
press upon  the  minds  of  the  Jury  the  Idea 
Otat  no  delivery  of  the  com  as  contracted 
was  necessary,  unless  payment  for  It  was 
made  In  money,  in  the  strict  meaning  of  the 
term,  or  would  follow  its  delivery.  The 
same  proposition  was  embraced  in  an  in- 
struction prepared  and  presented  on  the  part 
of  the  plaintiff  in  error,  and  read  by  the  court 
to  the  Jury  as  a  portion  of  the  charge.  By 
it  the  information  was  conveyed  that  If  the 
evidence  disclosed  that  in  the  event  plain- 
tiff  In  error  had  taken  the  com  to  the  place 
and  at  the  time  designated  for  delivery,  and 
the  vendee  was  not  able,  wUling,  and  ready 
at  such  time  and  place  to  pay  therefor  "in 
cash,"  the  verdict  should  be  for  plaintiff  in 
error.  The  word  "cash,"  used  In  the  con- 
nection in  which  it  appears  in  the  Instruc- 
tion thus  given,  could  have  or  be  given  no 
other  meaning  than  that  of  coin  or  current 
money  as  opposed  to  payment  in  any  other 
oianner,  as  by  check  or  draft,  etc.  The  con- 
tract of  sole  of  the  com  did  not.  In  terms, 
provide  for  payment  in  any  particular  man- 
ner or  medium,  nor  when  or  where  payment 
was  to  be  made,  and  it  must  be  construed 
that  delivery  of  the  corn,  and  payment  there- 
for, were  to  be  concurrent  acts;  and  doubt- 
less the  plaintiff  in  error,  had  he  delivered 
the  com,  would  have  been  entitled  to  re- 
ceive payment  for  it  in  cash  or  cun-ency,— 
money,  in  the  strict  meaning  of  the  term,— 
and  not  by  either  check  or  draft,  unless  he 
cbose  to  do  so.  Walter  v.  Reed,  34  Neb.  544, 
S2  N.  W.  682.  But  It  was  not  obligatory  up- 
on the  defmdant  in  error  to  have  had,  dur- 
ing all  the  days  assigned  by  the  contract  for 
the  delivery  of  the  com,  or  any  one  of  such 
days,  an  amount  of  money  in  Johnson,  the 
place  of  delivery,  necessary  to  pay  in  full  for 
nil  of  the  com  of  which  the  sale  to  him  was 
contemplated  by  the  contract.  "It  was  suf- 
ficient •  •  •  that  he  was  able  and  ready 
to  make  payment  if  the  corn  had  been  de- 
livered." Mount  V.  Lyon,  49  N.  Y.  552.  The 
court  having  given  instructions  on  the  sub- 
ject of  payment,  and  in  what  it  should  be 
•  made,  if,  by  delivery  of  the  corn,  payment 
had  become  the  vendor's  due,  it  did  not  err 
in  its  refusal  to  read  to  the  Jury  the  instruc- 
tion numbered  2  proffered  by  plaintiff  in  er- 
ror. 

It  is  contended  by  counsel  for  defendant 
in  error  that  there  is  no  bill  of  exceptions  In 
this  case;  that  what  purports  to  be  such  bill 


was  not  signed  and  settled  by  the  Judge  who 
presided  at  the  trial  of  the  cause,  but  was 
signed  by  the  clerk  of  the  district  court,  he 
t>elng  without  authority  for  such  action. 
What  appears  In  the  record  as  a  bill  of  ex- 
ceptions was  not  signed  by  a  Judge,  but  was 
^gned  by  a  clerk  of  the  district  court,  pre- 
sumably pursuant  to  the  following  stipula- 
tion: "It  is  hereby  agreed  that  the  clerk  of 
the  district  court  sign  this  bill  of  exceptions, 
instead  of  the  Judge  who  presided  at  the 
trial  of  this  case.  Dated  this  5tfa  day  of 
March,  1894.  A.  J.  Burnham  and  £.  W. 
Thomas,  Attorneys  for  Defendant.  John  S. 
StuU,  of  Counsel  for  Plaintiff."  Counsel  for 
both  parties,  having  signed  the  foretruing 
stipulation,  must  be  held  to  have  adopted 
and  approved  the  fair  construction  of  its 
terms,  and  we  think  it  not  a  strained  mean- 
ing, but  the  fair  import,  of  the  phrase  "this 
bin  of  exceptions,"  to  be  that  the  document 
to  which  it  had  reference  was  In  fact  what 
it  was  designated,  the  "bill  of  exceptions"": 
that  this  was  In  fact  an  agreement  that  it 
was  the  bill  of  exceptions;  tliat  this  was 
sufficient,  viewed  as  an  agreement,  to  bring  it 
within  the  requirements  of  section  311  of  the 
Code  of  Civil  Procedure,  wherein  It  Is  stat- 
ed: "•♦  •  Where  the  parties  interested 
shall  agree  upon  the  bill  of  exceptions  (and 
shall  have  attached  a  written  stipulation  to 
that  effect  to  the  bill),  it  shall  be  the  duty  of 
the  clerk  to  settle  and  sign  the  bllL  •  •  •" 
Association  v.  Ruby  (Neb.)  68  N.  W.  939.  It 
Is  further  contended  in  this  connection  that 
the  bill  of  exceptions  was  not  authenticated 
by  the  certificate  of  the  clerk  of  the  district 
court  as  required  by  law,  and  hence  is  not 
entitled  to  consideration.  The  certificate  of 
the  clerk  of  the  court  attached  to  the  record 
Is  as  follows:  "I,  Ed  JueL  clerk  of  the  dis- 
trict court  In  and  for  said  county  and  state, 
do  hereby  certify  that  the  foregoing  is  a  true 
and  compared  copy  of  the  complete  record  in 
the  case  of  Frederick  Beysclilag  vs.  A.  J. 
Behrends,  as  tiie  same  appears  of  record  in 
complete  record  15,  pages  586  to  5(Hi.  Inelu- 
sive,  and  also  of  the  instructions  given  and 
iRstructlons  refused  ithey  being  inserted  in 
the  transcript  in  their  proper  order),  as  the 
same  appears  on  file  in  my  office."  There  Is 
no  reference  In  the  certificate  of  which  the 
foregoing  Is  a  copy  to  the  bill  of  exceptions, 
as  it  is  no  part  of  the  complete  record  in  a 
case  in  the  district  coiut.  See  section  440, 
Code  Civ.  Proc.  The  bill  of  exceptions  was 
not  authenticated,  and  thus  Identified  by  the 
clerk  of  the  district  court;  hence  was  not 
entitled  to  be  considered  In  this  court.  Fel- 
ber  V.  Gooding,  47  Neb.  38,  66  N.  W.  39:  Rom- 
berg V.  Fokken,  47  Neb.  198,  68  N.  W.  2S>: 
Romberg  v.  Hediger,  47  Neb.  201,  66  N.  W. 
283;  Machine  Co.  v.  Gerhold.  47  Neb.  397. 
66  N.  W.  53a  It  follows  that  the  Judgment 
of  the  district  court  must  be  affirmed.  Af- 
flrmed. 
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REUTHBR  T.  ZTMBBLMAN. 
(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 
BiLX  OF  Exceptions  —  Uektiwcatiox  —  Isstkdo- 

TIOS8. 

1.  A  bill  of  ezceptioDS  will  be  disregarded 
upon  review,  unless  certified  by  the  clerk  of  the 
trial  court  to  be  the  original,  or  a  true  copy. 

2.  It  is  not  reversible  error  to  refuse  an  in- 
struction like  one  already  given  to  the  jury. 

(Syllabus  by  the  Court) 

Error  to  district  court,  PlUmore  county; 
Hastings,  Judge. 

Action  by  John  Reuther  against  Henry 
Zlmbelman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

John  Barsby,  for  plaintiff  In  'error.  Cbas. 
H.   Sloan,  for  defendant  in  error. 

NORVAL,  J.  This  was  an  action  by  John 
Reuther  against  Heniy  Zlmbelman  for  the 
recovery  of  damages  claimed  to  have  been 
sustained  by  the  plaintiff  by  the  discharge 
of  surface  waters  upon  his  lands  by  the  de- 
fendant. The  answer  admits  that,  by  the 
catting  of  a  ditch  by  the  defendant,  the 
waters  of  a  pond  on  the  land  previously  hav- 
ing no  outlet  were  discharged  upon  plain- 
tiflTs  premises,  denies  that  any  damages 
were  thereby  sustained  by  plaintiff,  and 
avers  that  such  waters  flowed  in  a  natural 
water  way  which  crossed  the  lands  of  the 
latter.  From  a  verdict  and  Judgment  in  fa- 
vor of  the  defendant,  error  Is  prosecuted  by 
tbe  plaintiff. 

Three  assignments  of  error  are  argued, 
tbe  first  being  that  the  verdict  is  not  sustain- 
ed by  the  evidence.  This  assignment  la  not 
available,  for  the  reason  that  tbe  purported 
bill  of  exceptions  is  not  authenticated  by  tbe 
cleric  of  the  trial  court  to  be  the  original, 
or  a  true  copy.  Felber  v.  Gooding,  47  Neb. 
3S,  GG  N.  W.  89;  Chllderson  v.  Childerson, 
47  Neb.  162,  66  N.  W.  281;  Romberg  v.  Pok- 
ken,  47  Neb.  198,  66  N.  W.  282;  Machine  Co. 
V.  Gerhold,  47  Neb.  397,  66  N.  W.  538;  An- 
dres v.  Kridlw,  47  Neb.  585,  66  N.  W.  649; 
J.  F.  Sleberllng  &  Co.  v.  Fletcher,  47  Neb. 
847,  66  N.  W.  839. 

Tbe  next  assignment  is  predicated  upon 
the  ruling  of  the  court  in  refusing  to  permit 
plaintiff's  witness  Henry  Jacobs  to  testify 
whether  he  had  not  received  pay  from  the 
defendant  as  damages  on  account  of  the  wa- 
ter flowing  from  tbe  pond  on  the  land  owned 
and  occupied  by  the  witness.  This  objection 
cannot  be  considered,  since  the  bill  of  excep- 
tions is  not  authenticated. 

It  Is  finally  insisted  that  the  court  erred  In 
refusing  plaintiff's  second  request  to  charge, 
whicb  is  as  follows:  "(2)  To  cause  water  to 
wrongfully  flow  onto  the  land  of  another, 
which  would  not  flow  there  naturally.  Is  to 
create  a  nuisance,  in  Itself,  and  calls  for  at 
least  nominal  damages."  The  principle 
enunciated  In  tbe  foregoing— at  least,  so  far 
as  it  stated  tbe  correct  rule— was  fairly  sub- 
mitted to  tbe  Jury  by  the  third,  fourth,  and 


fifth  paragraphs  of  the  Instructions  given  by 
tbe  court  on  its  own  motion;  hence  the  fail- 
ure to  give  plaintiff's  Instruction  Is  not  a 
grotind  for  reversal.  Beavers  v.  Railroad 
Co.,  47  Neb.  761,  66  N.  W.  821.  The  Judg- 
ment Is  affirmed.    Affirmed. 


MARYOTT  et  al.  v.  GARDNER. 
(Supreme  Court  of  Nebraska.    Jan.  8,  1897.) 

JUDGMSST— NeCESSITT  OP  FiSDISOS— APPEAL  PROM 
COUJJTT  COCBT. 

1.  A  judgment  that  is  not  based  on  a  finding, 
either  general  or  special,  is  erroneous,  though 
not,  for  that  reason,  void. 

2.  Where  a  judgment  of  a  county  court  is  re- 
versed by  a  district  court  on  a  proceeding  in 
error,  the  district  court  may  retain  such  cause 
for  trial. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Thurston  county; 
Norrls,  Judge. 

Action  by  Maryott  &  McHurron,  partners, 
against  Levi  F.  Gardner.  From  a  Judg- 
ment for  defendant,  plaintiffs  bring  error. 
Affirmed. 

Guy  T.  Graves  and  Jay  &  Beck,  for  plain- 
tiffs in  error.  John  T.  Gathers  and  J.  M. 
Curry,  for  defendant  In  error. 

RAGAN,  C.  Maryott  &  McHurron  re- 
coverM  a  Judgment  In  the  county  court  of 
Thurston  county  against  Levi  F,  Gardner. 
Prom  this  Judgment  Gardner  prosecuted  an 
eiTor  proceeding  to  the  district  court,  where 
the  Judgment  of  the  county  court  was  re- 
versed. To  reverse  the  Judgment  of  the 
district  court,  Maryott  &  McHurron  prose- 
cute a  petition  In  error  here. 

1.  Gardner,  in  his  petition  in  error  filed 
in  the  district  court,  alleged  that  the  Judg- 
ment of  tbe  county  court  was  erroneous  for 
several  reasons;  among  others,  that  no  find- 
ing of  fact  was  made  by  the  county  court 
or  a  Jury  on  which  tbe  Judgment  of  said 
court  was  based.  We  shall  assume  that  the 
district  court  reversed  the  Judgment  of  the 
county  court  on  this  ground,  and  proceed  to 
the  consideration  of  the  question  whether 
it  erred  in  so  doing.  The  transcript  of  the 
proceedings  had  In  the  county  court  certi- 
fied to  the  district  court  contained  the  fol- 
lowing: "1  o'clock  p.  m.,  case  called. 
Plaintiff  appeared,  and  waived  a  Jury.  De- 
fendant refuses  to  appear  further.  Said 
ease  was  submitted  to  the  court.  H.  L. 
Maryott  was  sworn  in  behalf  of  the  plain- 
tiff, and  testified  that  there  is  due  the  plain- 
tiff, and  wholly  unpaid,  the  sum  of  $790.47. 
It  is  therefore  considered  by  me  that  the 
plaintiff  have  and  recover  of  the  defend- 
ant tbe  sum  of  $790.47,  with  interest  from 
July  1,  1803,  and  costs  of  suit,  taxed  at 
$13.40."  Section  297  of  the  Code  of  Civil 
Procedure  provides  that:  "Upon  the  trial 
of  questions  of  fact  by  the  court  it  shall  not 
be  necessary  for  the  court  to  state  its  find- 
ing except  generally  for  tbe  plaintiff  or  de- 
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fendant  •  •  •"  It  will  be  Been  that  the 
county  court  made  no  finding  in  favor  of 
the  plaiutltrs,  in  whose  favor  it  awarded  a 
judgment;  and  a  Judgment  that  Is  not  bas- 
hed on  a  finding,  either  general  or  special,  Is 
«rroneous.  Sprlck  v.  WasUngrton  Co.,  8 
Neb.  253.  In  Ransdell  v.  Putnam,  15  Neb. 
■642,  19  N.  W.  611,  it  was  held  that:  "When. 
■an  action  at  law  is  tried  to  a  court  without 
A  jury,  the  finding  of  fact  by  such  court  is 
-A  substitute  for,  and  stands  in  lieu  of,  a 
verdict  of  a  jury,  and  need  be  no  more  spe- 
cific than  the  verdict  of  a  jury  upon  the 
same  pleadings  and  evidence."  In  Foster 
T.  Devlnney,  28  Neb.  416,  44  N.  W.  479,  it 
was  held  that  a  finding  of  the  facts  put  In 
Issue  must  be  made  by  the  trior  thereof  in 
order  to  sustain  a  judgment  rendered  in 
favor  of  one  of  the  parties.  To  the  same 
effect,  see  Rhodes  v.  Thomas,  31  Neb.  848, 
48  N.  W.  886.  Counsel  for  plaintiff  in  error 
Insist  .that,  notwithstanding  the  failure  of 
the  county  court  to  malce  either  a  general 
or  special  finding,  its  judgment  was  not 
void.  We  entirely  agree  with  that  conten- 
tion. McNamara  v.  Cabon,  21  Neb.  589,  S3 
N.  W.  259;  Black  v.  Cabon,  24  Neb.  248,  38 
N.  W.  779;  Coad  v.  Read,  48  Neb.  40,  66 
N.  W.  1002.  The  judgment  of  the  county 
court  under  consideration  is  not  void,  but  It 
is  erroneous,  and  therefore  voidable,  in  this, 
a  direct  proceeding  to  set  it  aside.  We  must 
not  be  understood  as  holding  that  a  judg- 
ment that  Is  not  based  on  a  finding  is  void, 
and  would  not  be  given  full  eftect  In  a  col- 
lateral proceeding.  It  must  also  be  re- 
membered that  we  are  not  reviewing  the 
judgment  of  the  county  court,  but  the  judg- 
u)ont  of  the  district  court  reversing  the 
judgment  of  the  county  court  because  not 
based  upon  a  finding,  and  we  simply  hold 
that  in  so  doing  the  district  court  was  right. 
2.  The  judgment  of  the  district  court  was 
as  follows:  "It  is  therefore  considered  by 
the  court  that  said  judgment  be,  and  the 
same  is  hereby,  reversed,  at  the  costs  to 
the  present  time  of  defendants  in  error;  and 
it  Is  ordered  that  said  cause  be  retained  for 
trial  and  judgment;  pleadings  to  be  filed 
as  in  case  of  appeal."  It  is  now  argued 
that  this  judgment  of  the  district  court  Is 
erroneous,  as  it  is  Insisted  that  the  jurisdic- 
tion of  the  district  court  went  no  further 
than  to  reverse  the  judgment  of  the  county 
court  and  remand  the  cause  to  that  court 
for  further  proceedings.  Section  601  of  the 
Code  of  Civil  Procedure  is  as  follows: 
"When  the  proceedings  of  a  justice  of  the 
peace  are  taken  on  error  to  the  district 
court,  *  •  *  and  the  judgment  of  such 
Justice  shall  be  reversed  or  set  aside,  the 
court  shall  render  judgment  of  reversal  and 
for  the  costs  that  have  accrued  up  to  that 
time  In  favor  of  the  plalntifC  in  error  and 
award  execution  therefor;  and  the  cause 
shall  be  retained  by  the  court  for  trial  and 
final  judgment  as  in  cases  of  appeal."  The 
statute  does  not  expressly  provide  that  in 


case  an  error  proceeding  is  prosecuted  to  a 
district  court  from  a  county  court,  and  the 
judgment  of  the  latter  reversed,  the  district 
court  may  retain  the  case  for  trial;  nor  Is 
there  any  provision  of  the  statute  requiring 
such  case  to  be  remanded,  but  section  26, 
c.  20,  Comp.  St,  provides  that:  "In  civil 
actions  brought  under  the  provisions  of  this 
chapter  ["Probate  Courts"]  either  party 
may  appeal  from  the  judgment  of  the  pro- 
bate court  or  prosecute  a  petition  In  error 
in  the  same  manner  as  provided  by  law  In 
cases  tried  and  determined  by  Justices  of 
the  peace."  Construing  these  two  statutes 
together,  we  think  that  where  a  judgment 
of  a  county,  court  is  reversed  by  a  district 
court  on  a  proceeding  In  error  the  district 
court  may  retain  such  cause  for  trial. 
There  is  no  error  In  the  record,  and  the 
judgment  of  the  district  court  Is  aflSrmed. 
Afiirmed. 


HANS  V.    STATE. 
(Supreme  Court  of  Nebraska.     Jan.  7.  189T..I 
Criminal  Law— Costinuanck— Appbal — Record 

—  KEVIBW  — ASSIONHENTS  OP  EkKOR — IkTOXICAT- 
INO  LWJCORS—  INMCTIIKNT— DUPLICITT — TlMB— 

Intent  —  Cosddct  or  Tbial  —  Ikstrdotioss  — 
Sentence. 

1.  Affidavits  for  a  continuance  must  be  em- 
bodied in  a  bill  of  exceptions,  to  be  considered 
in  the  appellate  court. 

2.  Whether  the  prosecution  in  a  criminal  case 
may  avoid  a  continuance  sought  by  the  defend- 
ant on  a  showing  which  entiUes  bim  to  a  post- 
ponement of  the  trial  on  the  ground  of  an  absent 
witneas,  by  the  state  admitting  merely  that  the 
witness,  if  present,  would  testify  as  repreBent- 
ed  in  the  application,  is  not  involved  in  this 
case,  and  consequently  not  decided. 

3.  The  ruling  of  the  court,  made  before  the 
trial  commenced,  denying  the  defendant's  mo- 
tion to  require  Uie  state  to  elect  under  which 
count  or  counts  of  an  information  it  would  relr 
for  conviction,  is  reviewable  without  bein^  as- 
signed as  error  in  the  motion  for  a  new  trial. 

4.  A  count  charging  the  illeiml  sale  of  intoxi- 
cating liquors  may  be  joined  in  an  information 
containing  a  count  charging  the  defendant  with 
keeping  such  liquors  for  sale  in  violation  of 
law. 

5.  An  order  in  a  criminal  case  permitting  the 
state  to  withdraw  its  rest  for  the  purpose  of  in- 
troducing further  testimony,  will  not  be  dis- 
turbed where  an  abuse  of  discretion  on  the  part 
of  the  trial  court  has  not  been  shown. 

6.  Where  tlie  bill  of  exceptions  reveals  that 
material  evidence  introduced  on  the  trial  has 
been  omitted,  this  court  cannot  review  an  order 
denying  a  motion  to  direct  a  verdict,  when  to 
do  so  would  require  an  examination  of  tho 
proofs. 

7.  In  a  prosecution  for  a  misdemeanor  it  a 
not  essential  that  the  state  should  prove  the 
commission  of  the  offense  on  the  precise  date 
laid  in  the  information.  It  is  sufficient  if  it 
be  established  that  the  crime  was  committed 
within  the  statute  of  limitations. 

8.  The  unlawful  intent  with  which  intoxicat- 
ing liquors  are  kept  may  be  presumed  by  the 
recent  prior  sale  by  the  defendant  of  the  same 
kind  of  liquors  in  violation  of  law. 

9.  ffe/d,  that  the  first  instruction  did  not  as- 
sume the  possible  existence  of  a  single  fact, 
but  merely  told  the  jury  what  were  the  matensl 
averments  of  the  information,  ir^olt-* 

10.  A  charge   which,   constrnea'^0  ■  whole, 
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plainly  states  the  law  applicable  to  the  case, 
is  without  error. 

11.  An  aasignment  in  a  petition  in  error  that 
the  court  erred  in  denying  the  motion  for  a  new 
trial  is  too  indefinite  to  be  available  where  sev- 
eral distinct  grounds  are  stated  in  the  motion, 

12.  Each  act  of  keeping  for  the  purpose  of  sale, 
without  a  license  or  permit  issued  by  the  prop- 
er body,  any  malt,  spirituous,  or  vinous  liq- 
uors in  this  state,  const'tutes  a  misdemeanor. 

13.  Where  an  information  contains  two  counts, 
each  charging  the  keeping  for  sale  in  violation 
of  law  of  a  different  kind  of  intoxicating  liq- 
uors, and  defendant  is  found  guilty  on  both 
counts,  separate  sentence  is  to  be  imposed  for 
each  conviction. 

14.  In  re  White,  Bl  N.  W.  287,  83  Neb.  812, 
followed  upon  the  question  of  the  constitution- 
ality of  chapter  33,  Sess.  Laws  1889. 

(SylUbns  by  the  Coart.) 

Error  to  district  court,  Stanton  county; 
Norrls,  Judge. 

Emil  Hans  was  convicted  of  keeping  In- 
toxicating liqnors  for  the  purpose  of  sale  in 
violation  of  law,  and  brings  error.    Affirmed. 

G.  C.  McNlsh,  for  plaintiff  in  error.  A.  S. 
CburchiU,  Atty.  Gen.,  and  Geo.  A.  Day,  Dep- 
uty, for  the  State. 

NOKVAL,  J.  John  A.  Ehrhardt,  the  coun- 
ty attorney  of  Stanton  county,  filed  an  infor- 
mation in  the  district  court  of  tbat  county 
vontalning  17  counts,  tbe  first  15  of  which 
charged  Emil  Hans  with  tbe  unlawful  sell- 
ing of  Intoxicating  liquors  to  different  per- 
Hons  at  various  dates,  and  tbe  remaining 
two  counts  charged  him  with  keeping  in- 
toxicating liquors  for  the  purpose  of  sale  In 
violation  of  law.  Tbe  accused,  upon  tbe 
trial,  was  found  guilty  as  charged  In  tbe  last 
two  counts  of  tbe  information,  and  acquitted 
on  tbe  other  counts.  A  motion  for  a  new 
trial  was  overruled,  and  tbe  court  sentenced 
tbe  defendant  to  pay  a  fine  of  $100  on  each 
of  tbe  two  counts  of  the  information  under 
which  be  was  found  guilty. 

Tbe  first  matter  of  which  complaint  is 
made  Is  the  overruling  of  tbe  defendant's 
motion  for  a  continuance.  A  reversal  can- 
not be  had  on  this  ground,  for  tbe  reason  it 
does  not  appear  tbat  tbe  defendant  was 
prejudiced  by  the  ruling,  or  tbat  there  was 
any  merit  in  his  application.  The  motion 
(States  no  reason  for  tbe  postponement  of 
tbe  trial  over  tbe  term,  but  purports  to  have 
been  based  upon  an  affidavit  of  some  person 
not  named  In  the  application,  and  no  such 
affidavit  has  been  Incorporated  in  tbe  bill 
of  exceptions.  There  Is  contained  In  tbe 
transcript  what  purports  to  be  tbe  copy  of 
an  affidavit  made  by  the  defendant,  which. 
Judging  from  Its -scope.  Is  possibly  the  one 
referred  to  in  the  motion.  But  whether  or 
not  it  was  used  on  the  hearing,  tbe  record 
Is  wholly  silent.  Not  having  been  embodied 
In  tbe  bill  of  exceptions,  the  affidavit  is  not 
entitled  to  consideration.  Strunk  v.  State, 
31  Neb.  119,  47  N.  W.  640;  ValUndingham 
V.  Scott,  80  Neb.  187,  46  N.  W.  421;  Wagon 
Co.  V.  Benedict,  25  Neb.  372,  41  N.  W.  254; 
Van  Etteu  t.  Kosters,  31  Neb.  285,  47  N.  W. 
910, 


The  attorney  general  argues  that,  should 
the  affidavit  referred  to  be  considered,  and 
it  was  sufficient  to  supiiort  the  application, 
there  was  no  error  In  refusing  the  continu- 
ance, because  tbe  record  shows  tbat  tbe 
county  attorney  in  open  court  admitted  that 
the  witnesses  named  in  the  affidavit,  if  pres- 
ent, would  testify  to  the  facts  therein  set 
forth,  and  that  such  facts  could  be  read  to 
tbe  jury  as  evidence,  and  that  thereupon 
the  ruling  assailed  was  made.  Counsel  for 
the  accused  strenuously  insist  tbat  the  ad- 
missions of  tbe  prosecutor  just  mentioned 
were  insufficient  to  prevent  a  postponement 
of  tbe  trial,  or  to  cure  the  error  In  denying 
tbe  application  therefor.  This  court  has 
held  In  a  cIvU  case — Burrls  v.  Court,  48  Neb. 
179,  66  N.  W.  1131— that  it  Is  not  reversible 
error  to  deny  an  application  for  a  continu- 
ance based  upon  allegations  of  tbe  absence 
of  a  witness  from  tbe  state,  and  of  tbe  facts 
to  which  he  Is  expected  to  testify,  when  the 
party  resisting  such  application  admits  that 
tbe  testimony  of  tbe  witness  would  be  as 
represented,  and  may  be  so  treated  on  tbe 
trial.  Whether  the  same  rule  obtains  in 
criminal  prosecutions,  this  court  has  not 
hitherto  offered  an  opinion,  and  it  will  not 
do  so  now,  owing  to  tbe  fact  tbat  the  ques- 
tion is  not  sufficiently  presented  by  tbe  rec- 
ord. It  may  be  noted  in  passing  tbat  tbe 
courts  of  the  sister  states  are  divided  in 
their  holding  upon  tbe  proposition.  See  au- 
thorities cited  in  the  briefs  filed  herein;  also 
4  Enc.  PI.  &  Prac.  865. 

Objection  is  taken  to  tbe  overruling  of  tbe, 
defendant's  motion,  made  prior  to  tue  com- 
mencement of  the  trial,  to  require  tbe  state 
to  elect  whether  It  would  proceed  to  trial 
upon  tbe  first  fifteen  counts  of  tbe  informa- 
tion or  the  last  two  counts  thereof.  The 
answer  of  tbe  state  to  this  Is  tbat  tbe  ruling 
cannot  be  considered,  because  not  raised  In 
a  motion  for  a  new  trial.  In  tbe  last  con- 
tention we  do  not  concur.  Tbe  purpose  of  a 
motion  for  a  new  trial  Is  to  challenge  tbe 
attention  of  the  trial  court  to  Its  rulings 
made  during  tbe  trial  proper,— tbat  is,  from 
the  beginning  of  tbe  impaneling  of  tbe  jury 
until  the  return  of  the  verdict,— In  order  that 
any  errors  therein  may  be  speedily  correct- 
ed before  the  case  has  passed  beyond  Its 
control.  Decisions  not  made  during  the  trial 
—to  wblcb  class  tbe  one  under  consideration 
belongs— are  available  on  review,  although 
not  mentioned  In  a  motion  for  a  new  trial, 
because  they  are  not  grounds  for  which  a 
new  trial  can  be  moved.  In  Bobanan  v. 
State,  15  Neb.  209.  18  N.  W.  120.  it  was  as- 
serted that  tbe  ruling  on  a  plea  in  abatement 
could  be  reviewed  without  having  been  as- 
signed as  error  In  tbe  motion  for  a  new 
triaL  See  O'Donobne  t.  Hendrix,  13  Neb. 
255,  13  N.  W.  216;  Graves  v.  ScoviUe.  17 
Neb.  583,  24  N.  W.  222.  In  Ford  v.  State, 
46  Neb.  390,  64  N.  W.  1082,  It  was  ruled  tbat 
alleged  errors  In  overruling  challenges  to  ju- 
rors are  not  available  when  not  called  to  the 
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attention  of  the  trial  conrt  In  the  motion  for 
a  new  trial,  since  such  rulings  occurred  dur- 
ing the  trial.  As  already  stated,  the  last 
two  counts  charged  the  defendant  with  the 
unlawful  keeping  of  intoxicating  liquors  for 
sale,  while  the  other  counts  charge  the  Ille- 
gal sale  of  liquors.  Separate  and  distinct 
crimes,  it  must  be  conceded,  are  Joined  in 
the  Information.  The  rule  in  regard'  to 
joinder  of  counts  in  cases  of  misdemeanors 
is  that  several  distinct  offenses  of  the  same 
klBd  may  be  united  in  that  manner  in  the 
same  Information.  As  stated  by  Mr.  Black 
in  his  valuable  treatise  on  Intoxicating  Liq- 
uors (section  387):  "To  sell  liquor  unlaw- 
fully and  to  keep  it  for  sale  unlawfully  are 
entirely  distinct  offenses  under  these  stat- 
utes, founded  on  distinct  criminal  purposes, 
and  completed  by  different  criminal  acts. 
Hence  it  follows  that,  although  the  offender 
will  be  liable  to  prosecution  under  a  statute 
for  the  unlawful  selling  of  Uquors,  when  the 
■ale  Is  consummated,  this  will  not  binder 
his  being  punished  for  the  unlawful  keeping 
of  Uquors  before  the  sale.  For  the  same  rea- 
son, a  conviction  or  acquittal  for  one  of 
these  offenses  is  no  bar  to  the  prosecution 
for  the  other;  and  the  evidence  of  a  sale, 
admitted  on  the  trial  for  the  selling,  is  ad- 
missible on  a  subsequent  trial  for  the  un- 
lawful keeping."  It  does  not  follow,  be- 
cause more  than  one  crime  is  charged,  that 
the  state  was  required  to  make  an  election 
of  the  counts  of  the  Information  under  which 
it  would  proceed  to  trial  and  rely  for  convic- 
tion. The  selling  of  liquors  without  license, 
and  the  keeping  them  for  illegal  sale,  it  is 
true,  are  separate  and  distinct  offenses,  but 
they  are  all  of  the  same  grade,  and  belong 
to  the  same  general  group  or  class  of  crimes; 
therefore  they  are  properly  Joined  in  sepa- 
rate counts  of  the  same  Information.  Bur- 
rell  V.  State,  25  Neb.  681,  41  N.  W.  399;  Mar- 
tin V.  State,  SO  Neb.  507,  46  N.  W.  621;  Nich- 
ols V.  State,  49  Neb.  — ,  69  N.  W.  99;  Black, 
Intox.  Llq.  {  442;  State  v.  Klein,  78  Mo. 
627;  Tlllery  v.  State,  10  Lea,  35;  People  v. 
Charbineau,  115  N.  Y.  433,  22  N.  B.  271; 
Com.  V.  GlUon,  2  Allen,  505;  Walters  v. 
State,  6  Iowa,  507;  Com.  v.  Moorhouse,  1 
Gray,  470.  In  Burrell  v.  State,  25  Neb.  581, 
41  N.  W.  399,  It  is  ruled  that  counts  for  sell- 
ing intoxicating  liquors  on  Sunday  may  be 
Joined  in  an  Indictment  containing  a  charge 
against  the  same  person  with  selling  such 
Uquors  to  a  minor;  thus  permitting  the  unltr 
Ing  in  the  same  indictment  or  information 
of  separate  and  distinct  offenses  belonging 
to  the  same  class,  although  differing  in  de- 
grees of  punishment.  In  Com.  v.  Clark,  14 
Gray,  367,  it  was  asserted  that  counts  for 
the  manufacturing  for  sale,  for  being  a  com- 
mon seller,  and  for  single  sales  of  Intoxicat- 
ing Uquors,  in  violation  of  statute,  could  be 
properly  Joined  In  the  same  indictment  In 
State  V.  McLaughlin  (Kan.  Sup.)  27  Pac.  840, 
It  was  held  that  a  count  for  maintaining 
a  nalsance  under  section  13  of  the  prohibit- 


ory law  of  Kansas  was  properly  united  In 
an  informiition  with  other  counts  charging 
illegal  sales  of  Intoxicating  liquors  under 
another  section  of  the  same  law.  No  good 
reason  has  been  suggested  why  the  several 
counts  should  not  have  been  united  in  this 
Information,  and  there  is  sufficient  cause  for 
their  Joinder.  The  offense  of  selling  Intoxi- 
cating Uquors  without  a  Ucense.  although 
separate  and  distinct  from  that  of  keeping 
such  Uquors  for  iUegal  sale,  yet  each  belong:; 
to  the  same  class  of  crimes.  The  offenses  are 
of  a  kindred  nature,  and,  whether  tried  Joint- 
ly or  separately,  as  was  weU  said  by  the  su- 
preme court  of  Kansas,  they  "must  be  tried 
In  the  same  way,  and  largely  upon  the  same 
evidence."  It  was  stated  In  Homberger  v. 
State,  47  Neb.  40.  66  N.  W.  23:  "The  un- 
lawful intent  with  which  the  Uquors  were 
kept  may  be  presumed  from  the  fact  of 
their  sale  in  violation  of  law.  When,  un- 
der an  information  for  keeping  Intoxicating 
Uquors  for  sale,  a  sale  Is  proved,  the  burden 
is  upon  the  accused  to  show  that  he  held  a 
license  or  permit  from  the  proper  authori- 
ties." We  are  persuaded  that  no  error  was 
committed  In  overruUng  the  defendanf  s  mo- 
tion to  elect 

Upon  the  state  resting  its  case,  the  defend- 
ant requested '  the  court  to  direct  a  verdict 
for  the  accused  under  the  sixteenth  and  sev- 
enteenth counts  of  the  information,  where- 
upon the  county  attorney  asked,  and  was 
given  leave,  over  objection  of  defendant  to 
withdraw  the  rest  for  the  purpose  of  Intro- 
ducing further  testimony,  which  request  wa» 
granted,  and  additional  testimony  was  re- 
ceived on  behalf  of  the  prosecntion.  Com- 
plaint is  made  of  this  action  of  the  trial 
court,  but  as  no  abuse  of  discretion  is  shown, 
this  court  will  not  Interfere.  Sleber  v.  Wel- 
den,  17  Neb.  582,  24  N.  W.  215;  GlUette  v. 
Morrison,  9  Neb.  395,  2  X.  W.  853;  Tomer  v, 
Densmore,  8  Neb.  381;  Railroad  Go.  v.  Gor- 
acke,  82  Neb.  90,  48  N.  W.  879;  Paice  v. 
Uhl,  11  Neb.  820,  9  N.  W.  40;  Yeomen  v. 
State,  21  Neb.  171,  31  N.  W.  669. 

Error  is  predicated  upon  the  refusal  of  tbe 
court,  after  the  state  had  rested  Its  'case  the 
second  time,  to  direct  the  Jury  to  return  a 
verdict  of  not  guUty  as  to  the  last  two 
counts  of  the  Information.  This  point  Is  not 
properly  saved  by  the  record  for  review. 
It  Is  disclosed  on  page  97  of  the  biU  of  ex- 
ceptions that  the  state.  In  making  out  its 
case  in  chief,  Introduced  In  evidence  the  half 
barrel  of  "Raspberry  Cordial"  and  the  two 
cases  of  "Egglne"  identlfled  and  referred  to  by 
the  witnesses  as  having  been  found  secreted 
on  defendant's  premisea,  and  that  two  sam- 
ples of  the  last-named  liquid  were  marked  by 
the  official  reporter  for  identification  as  Ex- 
hibits "B"  and  "C,"  respectively,  and  that  be 
likewise  marked  a  sample  of  the  "Raspberry 
Cordial"  Exhibit  "D."  It  is  also  recited  that 
those  exhibits  are  made  part  of  the  bill  of  ex- 
ceptions; but  we  are  unable  to  discover  as  part 
of  the  record  either  the  half  barrel  of  "Oor- 
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dSal"  or  "JBgeHntf  intiodiiced  In  evideiice^ 
much  leea  samples  at  either  of  them.  The 
bill  of  exceptions  contains  internal  eyidence 
that  it  does  not  contain  all  the  evidence 
which  was  before  the  conrt  and  Jnty  when 
tbe  request  to  direct  a  verdict  of  acquittal 
was  made;  hence  this  court  is  unable  to 
determine  whether  the  ruling  assailed  was 
right  or  wrong.  The  presumption  must  be 
Indulged,  In  the  absence  of  part  of  tbe  testi- 
mony,—the  liquors  In  question,— that  the  de- 
cision was  right.  One  of  the  controverted 
questions  of  fact  on  the  trial  was  whether 
tbe  liquors  were  intoxicating,  and,  samples 
thereof  not  having  been  preserved  by  the 
bill  of  exceptlcois,  we  have  not  the  means  af- 
forded the  trial  court  and  Jury  of  determin- 
ing the  Intoxicating  characterafthe"Oordial" 
and  "Egglne,"  and  the  assignment  of  error 
under  consideration  Is  accordingly  overruled. 
Kallpoad  Co.  v.  Hays,  15  Neb.  224,  18  N.  W. 
51;  Nelson  v.  Jenkins,  42  Neb.  133,  60  N. 
W.  311;  Warner  t.  Hutchlns,  48  Neb.  672, 
07  N.  W.  746. 

Tbe  ruling  of  the  conrt  Is  criticised  wiilch 
denied  defendant's  motl<m  to  strike  out  the 
testimony  of  Solomon  Denny  as  to  the  sale 
of  the  liquor  made  to  blm  by  the  defendant 
on  the  5th  of  November,  1894.  The  ground 
of  this  complaint  is  that  the  axxnised  was  not 
charged  with  selling,  or  keeping  for  sale,  any 
intoxicating  liquors  on  that  date.  Ttiis  Is 
true,  but  that  did  not  render  the  testimony 
Incompetent.  The  state  was  not  confined  in 
Its  proof  to  the  particular  dates  alleged  in 
tbe  information.  It  is  sufficient  if  the  proof 
tended  to  establish  the  commission  of  tbe 
offense  within  the  period  limited  by  statute 
for  tbe  prosecution  thereof.  Yeoman  v. 
State,  21  Neb.  171,  31  N.  W.  669;  PaUn  v. 
State,  38  Neb.  862,  67  N.  W.  743.  This  doc- 
trine does  not  conflict  with  State  v.  Pischel, 
16  Neb.  490,  20  N.  W.  848,  cited  by  counsel 
for  the  accused,  since  in  that  case  it  was 
merely  decided  that  each  act  of  selling  any 
of  the  llquona  named  in  the  statute  constitut- 
ed an  offense,  and  that  an  Indictment  was 
therefore  bad  which  charged  the  sale  of  all 
tbe  liquors  mentioned  in  the  law  cm  a  par- 
ticular day  with  a  contlnuendo.  Tbe  counts 
of  the  Information  under  which  the  convic- 
tions in  the  case  at  bar  were  had  fix  the 
date  of  the  commission  of  the  offenses  on 
November  17,  1894,  Just  12  days  subsequent 
to  the  illegal  sale  of  liquor  to  Denny.  Such 
a  sale  was  pertinent  and  proper  to  establish 
tbe  unlawful  purpose  of  the  defendant  In 
keeping  the  liquors  found  in  his  possession. 
Homberger  v.  SUte,  47  Neb.  40,  66  N.  W.  23. 

The  seventh  and  ninth  assignments  of  er- 
ror will  be  considered  together,  as  they  pre- 
sent the  same  question  for  review.  Tbe 
state  was  permitted  to  prove  on  the  trial  by 
W.  L.  Bowman  and  S.  Persons  the  per  cent, 
of  alcohol  contained  in  the  "Raspberry  Cor- 
dial;" also  in  the  "Bggine,"  or  "Tom  and 
Jerry,"  as  called  by  some  of  the  witnesses. 
fileveral  objections  were  mode  by  the  defend- 


ant's coonsel  to  those  witnesses  answerlni; 
the  Interrogatories  of  the  state  put  to  each 
of  them  for  the  purpose  of  eliciting  testi- 
mony upon  tbe  line  Just  indicated,  but  the 
only  one  upon  which  reliance  is  now  placed 
Is  that  no  proper  foundation  was  laid  for  the 
introduction  of  the  testimony.  It  is  obvious 
the  purpose  of  the  prosecutor  was  to  estab- 
lish that  the  liquors  were  intoxicating,  which 
was  a  material  Issue  in  the  case.  Proofs 
having  been  introduced  tending  to  show  that 
said  "Raspberry  Cordial"  and  "Egglne"  were 
found  In  the  defendant's  possession  near  the 
date  mentioned  in  the  Information,  and  that 
he  had  previously  sold  the  same  kinds  of 
liquors,  it  was  then  competent  to  show  tbe 
intoxicating  character  of  those  in  controver- 
sy. What  was  Intended  by  the  objection, 
doubtless,  was  that  the  witnesses  bad  not 
shown  themselves  competent  to  testify  upon 
the  matter  which  the  question  put  to  them 
was  sought  to  elicit,  and,  so  regarding  the 
scope  and  purpose  of  the  objection,  we  think 
It  was  well  taken,  as  the  record  had  not  at 
that  time  disclosed  either  witness  was  able 
to  tell  whether  this  "Raspberry  Cordial"  or 
"Egglne"  contained  alcohol,  or  was  intox- 
icating or  not.  This  omission  was,  however, 
supplied  by  the  subsequent  testimony  of 
tbe  same  witnesses,  although  while  both 
were  physicians  of  long  standing,  it  was  not 
disclosed  that  either  was  a  proQcient  Judge 
of  intoxicating  liquors,  yet  sufficient  knowl- 
edge of  the  subject  was  possessed  to  make 
the  testimony  of  each  competent  The 
weight  to  be  accorded  the  same  was  solely 
for  the  Jury  to  determine.  FiuiJiermore, 
after  the  objection  alluded  to  was  interposed, 
each  witness  unchallenged  testified  to  tbe 
per  cent,  of  alcohol  In  the  said  samples  sub- 
mitted to  blm,  besides  the  defendant's  coun- 
sel also  fully  elicited  the  same  evidence  from 
each  of  them,  so  that  any  error  committed 
In  the  ruling  upon  said  objection  was  with- 
out prejudice. 

Complaint  is  made  of  the  first  instruction, 
which  reads  as  follows:  "(1)  The  defendant,. 
Emll  Hans,  is  charged  In  the  information 
with  selling  intoxicating  liquor,  at  various 
times,  to  different  Individuals,  as  set  forth 
in  the  information,  without  having  obtained 
&  license  to  sell  such  liquor,  as  provided  by 
law.  Defendant  is  also  so  charged  with 
keeping  for  sale  on  the  17th  day  of  Novem- 
ber, 1894,  vinous  liquors,  consisting  of  one- 
half  barrel  of  Baspbeny  wine,  and  spiritu- 
ous liquors,  consisting  of  two  cases  of  pre- 
pared Tom  and  Jerry,  without  having  pro- 
cured a  license  for  the  sale  thereof  In  com- 
pliance with  the  laws  of  this  state."  A  sin- 
gle vice  is  imputed  to  the  foregoing,  which 
is  that  it  assumes  that  the  "Raspberry 
Wine"  was  vinous  liquor,  and  that  "Tom 
and  Jerry"  was  a  spirituous  liquor,  and  that 
it  was  necessaiy  for  the  defendant  to  have 
a  license  to  sell  the  same  to  entitle  him  to 
keep  the  same  In  his  ixisscsslon.  This  crltl- 
clsiu  Is  unjust.    The  court  assumed  the  ex- 
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Istence  of  no  fact,  but  merely  stated  the  na- 
ture of  the  offenses  charged  In  substantially 
the  language  of  the  Information. 

Another  assignment  Is  that  the  court  erred 
in  giving  the  third  paragraph  of  the  charge. 
That  instruction  related  alone  to  the  offenses 
«et  forth  In  the  first  15  counts  of  the  informa- 
tion, and  informed  the  Jury  what  was  neces- 
■sary  for  the  state  to  establish  before  a  convic- 
tion could  be  had  thereunder.  Since  the  de- 
fendant was  acquitted  under  all  of  said  counts, 
it  is  useless  to  examine  the  instruction,  Inas- 
much aa  the  defendant  waa  not  prejudiced  by 
its  giving. 

It  is  next  objected  that  the  court  erred  in 
giving  this  instruction:  "(4)  The  statutes  of 
this  state  make  It  unlawful  for  any  person  to 
•keep  for  the  purpose  of  sale  without  license  any 
malt,  spirituous,  or  vinous  liquors  in  this  state, 
and  the  posseaslon  of  any  such  liquor  Is  made 
presumptive  evidence  of  the  violation  of  the 
law,  unless,  after  examination,  he  shall  satis- 
factorily account  for  and  explain  the  possession 
thereof,  and  that  it  was  not  kept  for  any  un- 
lawful purpose."  The  foregoing  is  substantially 
in  the  langfuage  of  a  portion  of  section  20,  c. 
50,  Comp.  St.,  entitled  "Liquors."  It  is  argued 
that  the  presumption  of  a  violation  of  said  law 
arises  from  the  possession  of  such  liquors  only 
when  they  have  been  seized  under  a  search 
warrant  cont«nplated  by  the  statute,  and  the 
person  therein  named  has  been  taken  before  a 
magistrate  for  examination.  For  the  purposes 
of  the  case  at  bar,  the  soundness  of  said  con- 
tention may  be  conceded,  and  yet  the  instruc- 
tion was  not  erroneous,  because  it  was  devel- 
oped on  the  trial  that  the  liquors  were  actually 
seized  by  the  sheriff  on  a  warrant  Issued  by 
the  county  Judge,  and  that  the  defendant  was 
taken  before  him  for  examination.  So  that, 
upon  the  defendant's  own  conatruction  of  the 
statute,  irrespective  of  what  may  be  the  true 
interpretation,  the  instruction  was  faultless. 

The  fifth  instruction  Is  assailed  on  the  ground 
that  it  permitted  the  Jury  to  find  the  defend- 
ant guilty  of  both  the  sixteenth  and  seven- 
teenth counts,  even  though  the  evidence  should 
disclose  that  he  was  only  guilty  of  the  offense 
charged  In  one  of  them.  The  Instruction, 
when  considered  in  connection  with  the  onefol- 
lowlng  it.  Is  not  susceptible  of  the  construction 
placed  thereon  by  counsel.  The  Jury  were  di- 
rected by  the  sixth  instruction  to  consider  each 
count  of  the  information,  and  ascertain  and 
decide  from  the  evidence  whether  the  defend- 
ant was  guilty  or  not  guilty  of  any  one  of  the 
offenses  charged.  It  is  a  familiar  rule  that  in- 
structions must  be  construed  together. 

The  observations  made  on  the  criticisms 
urged  against  the  third  instruction  are  equally 
.applicable  to  the  assignment  of  error  based  up- 
on the  giving  of  the  seventh  instruction,  and 
such  assignment  is  overruled  without  further 
consideration.  The  charge,  construed  as  a 
whole,  plainly  stated  the  law  applicable  to  the 
case,  and  was  not  prejudicial  to  the  accused. 

A  reversal  Is  asked  for  the  refusal  of  the 
court  to  grive  the  following  request  of  the  de- 


fendant: "(5)  You  are  Instructed  that  the 
state  must  prove  that  on  the  17th  day  of  No- 
vemlier,  1804,  the  defendant  had  In  his  pos- 
session the  'Raspberry  Wine'  and  Tom  & 
Jerry,'  and  the  fact  that  on  the  19tta  day  of 
November,  1894,  the  sheriff  found  the  same  is 
not  proof  that  he  had  said  property  in  his  pos- 
session on  the  17th  day  of  November,  1894, 
and  it  is  for  you  to  determine  whether  the 
state  has  proven  the  same  or  not."  This  re- 
quest was  erroneous,  and  rightly  refused,  be- 
cause it  made  it  obligatory  upon  the  state  to 
prove  that  the  defendant  had  possession  of  the 
liquors  named  on  Noveiid)er  17th,  the  date 
mentioned  in  the  information.  Socb,  as  we 
have  already  shown  by  the  adjudications  of 
this  court,  Is  not  the  law. 

We  decline  to  consider  the  aaslgnmeit  that 
the  verdict  Is  not  sustained  by  sofflcient  evi- 
dence, because  the  "Ra^berry  Cordial"  and 
"Egglne"  or  "Tom  and  Jerry"  introduced  hi 
evidence  in  the  lower  court  are  not  befcffe  ua. 
To  consider  the  remainder  of  the  evidence  with- 
out t|iem  might  lead  us  to  a  wrong  conclusiiw. 

Objection  is  made  to  the  overruling  of  the 
motion  in  arrest  of  Judgment.  It  contained 
five  grounds.  Only  two  are  here  relied  upon, 
namely,  that  the  information  does  not  state 
facts  sulBcient  to  constitute  a  crime,  and  the 
several  different  offenses  are  in^iroperiy 
Joined.  Neither  of  the  grounds  possesses  any 
merit.  The  two  counts  under  which  convic- 
tions were  bad  are  sufficient  in  form  and  sub- 
stance, and  we  have  already  held  that  there 
was  no  misjoinder  of  offenses. 

The  overruling  of  the  motion  for  a  new  trial 
is  assigned  as  error.  This  assignment  is  too 
indefinite  to  be  available,  inasmuch  as  the  mo- 
tion tor  a  new  trial  was  based  upon  several 
distinct  grounds.  Conger  v.  Dodd,  45  Neb. 
39,  63  N.  W.  125;. Glaze  v.  Parcel,  40  Neb.  732. 
59  N.  W.  382;  Pearce  v.  McKay.  45  Neb.  296. 
03  N.  W.  851;  Sigler  v.  McConnell,  45  Neb. 
598,  63  N.  W.  870. 

Section  1,  c.  33,  Laws  1889  (section  20,  c:  SO. 
Comp.  St.),  provides,  inter  alia,  that:  "Here- 
after It  shall  be  unlawful  for  any  person  to 
keep  for  the  purpose  of  sale,  without  license, 
any  malt,  eplritooos  or  vinous  liquors  tn  tlie 
state  of  Nebraska,  and  any  person  or  perscHis 
who  shall  be  fotmd  in  possession  of  any  intoxi- 
cating liquors  in  this  state  with  the  intention 
of  disposing  of  the  same  wittnut  license  in  vio- 
lation of  this  chapter,  diall  be  deemed  g^ullty 
of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  or  Imprisoned  as  provided  in 
section  eleven  of  this  chapter,"  etc.  The  fore- 
going makes  a  crime  of  each  and  every  act  of 
keeping  for  unlawful  sale  any  one  of  the  liq- 
uors enumerated  In  the  section.  In  otiier 
words,  the  having  in  one's  poeeesslon  any 
vinous  liquors  for  the  purpose  of  sale  without 
a  license  or  permit  is  a  separate  and  distinct 
offense  from  that  arising  from  the  keeping  of 
any  spirituous  liquors  for  disposal  In  violatloa 
of  law.  We  must  not  be  understood  as  tn- 
timating  that  each  day  the  liquors  are  kept  fat 
illegal  sale  constitutes  a  separate  offense.  On 
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the  contrary,  the  offense  is  a  continuing  one, 
and,  80  long  as  there  has  been  no  intenoiptlon, 
-there  la  but  one  keeping.  The  sixteenth  Count 
of  the  Information  charges'  the  unlawful  keep- 
ing for  the  purpose  of  sale  without  a  license 
certain  vinous  liquors  consisting  of  a  half  bar- 
■rel  of  "Jlaspberry  Wine,"  and  the  seTenteenth 
count  charges  the  keeping  for  the  same  unlaw- 
ful purpose  certain  spirituous  liquors,  consist- 
ing of  two  cases  of  "Tom  and  Jerry."  There- 
fore two  separate  and  distinct  offenses  are  al- 
leged, and,  tbe  defendant  having  been  convict- 
ed of  both,  a  separate  sentence  for  each  within 
the  limit  fixed  by  section  11,  c  60,  Comp.  St., 
was  properly  Imposed  fbr  each  offense.  State 
v.  Plschel,  16  Neb.  490,  20  N.  W.  848;  Smith 
V.  State,  32  Neb.  106,  48  N.  W.  823;  Nichols 
T.  State  (Neb.)  89  N.  W.  90. 

It  is  finally  insisted  that  said  chapter  33  of 
tbe  Session  Laws  of  1880  is  unconstitutional, 
in  that  the  title  of  the  act  Is  too  restrictive,  or 
not  broad  enough  to  Include  the  legislation 
'  embraced  thereunder.  The  precise  question  was 
before  the  court  in  Re  White,  33  Nel^  812, 
•■>!  N.  W.  28'?,  and  was  decided  adversely  to 
the  contention  of  this  defendant.  No  sufficient 
.  reason  has  been  suggested  for  disturbing  the 
construction  of  the  art  given  in  that  case,  and 
it  will  be  foUowed. 

After  a  scrupulous  consideration  of  the  aer- 
eral  assignments  of  error  and  tbe  able  argu- 
ment of  counsel  for  the  accused,  we  fail  to  dis- 
cover any  reversible  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed.    Affirmed. 


CLARK  V.  TURNER  et  al. 
(Supreme  Court  of  Nebraska.     Jan.  7,  1807.) 
Lost  Will— Proof— Dkcla  rations  or  Testator 
—Probate  Fraoticb— Attorney's  Fees. 

1.  The  contents  of  a  lost  will  cannot  be 
proved  solely  by  the  deciaratious  of  the  testator. 

2.  The  testimony  of  a  witness  as  to  the  con- 
tents of  a  will,  his  knowledge  being  derived  from 
testator's  reading  the  will  to  him,  and  not  from 
having  himself  inspected  it,  is  in  effect  only 
testimony  as  to  the  testator's  declarations. 

3.  Such  declarations,  it  seems,  are  admissi- 
ble to  corroborate  more  direct  evidence. 

4.  Attorney's  fees  cannot  be  allowed  in  the 
contest  proceedings  to  unsuccessful  proponents 
of  a  will.  If  such  proponents  are  entitled  to  re- 
imbnrsement  ont  of  the  estate,  it  must  be  had 
in  tbe  course  of  administration,  and  after  ad- 
ministration granted. 

(Syllabus  by  the  CV>urt.) 

Error  to  district  court,  Lancaster  county; 
Hall,  Judge. 

Petition  by  William  M.  Clark  and  Nahum 
S.  Scott,  executors  of  John  J.  Turner,  de- 
<-eased,  for  the  probate  of  the  will  of  their 
testator,  which  was  contested  by  William  J. 
Turner  and  R.  Morris  Turner,  heirs  at  law. 
The  will  was  admitted  to  probate,  and,  on 
appeal  to  the  district  court,  there  was  a 
judgment  for  contestants,  and  proponent 
('lark  (proponent  Scott  having  died  in  the 
meantime)     brings  error.    Affirmed. 

Marquett,  Deweese  &  Hall  and  6.  M. 
'Lambertson,  for  plaintiff  in  error.    Sawyer, 


Snell  &  Frost  and  Chas.  O.  Wbedon,  for 
defendants  in  error. 

IRVINE,  C.  John  J.  Turner  was  an  eld- 
erly citizen  of  the  city  of  Lincoln,  blessed 
with  a  pious  disposition  and  a  considerable 
quantity  of  this  world's  goods.  He  died 
March  1,  1890,  leaving,  him  surviving,  two 
sons,  William  J.  Turner  and  R.  Morris  Tur- 
ner. Some  time  after  bis  death,  William  M. 
Clark  and  Nahum  S.  Scott  propounded  for 
probate  what  purported  to  be  a  copy  of  John 
J.  Turner's  last  will  and  testament,  it  l>eing 
alleged  that  said  will  had  been  deposited  in 
a  valise  belonging  to  the  testator,  which, 
after  bis  death,  had  been  delivered  to  his 
sons,  and  that  thereafter  it  was  claimed 
that  the  house  in  which  the  valise  had  been 
kept  was  burglariously  entered,  the  valise 
cut  open,  and  its  contents  extracted.  Tbe 
probate  was  contested  by  the  two  sons. 
The  result  of  the  proceedings  In  the  county 
court  does  not  appear  from  the  record.  The 
case  was,  however,  appealed  to  the  district 
court,  where,  as  a  result  of  what  appears  to 
have  been  a  third  trial  there,  a  verdict  was 
rendered  In  favor  of  tbe  contestants.  Judg- 
ment was  rendered  denying  probate,  and 
the  proponent  Clark  (the  proponent  Scott 
having  died  pending  tbe  proceedings)  prose- 
cutes to  this  court  proceedings  in  error  to 
reverse  that  Judgment. 

The  copy  of  the  will,  as  propounded,  is 
as  follows: 

"I,  John  J.  Turner,  of  Lincoln,  Nebraska, 
being  of  sound   and   disposing   mind   and 

memory,   aged   ,   do    hereby    declare 

this  to  be  my  last  will  and  testament,  as 
follows: 

"First.  I  will  that  my  debts  and  reason- 
able funeral  charges  be  paid. 

"Second.  I  give  and  bequeath  to  the 
Board  of  Missions  for  Freedmen  of  the 
Presbyterian  Church  of  the  United  States 
of  America  the  value  of  the  note  of  R. 
Morris  Turner  for  four  thousand  five  hun- 
dred dollars,  secured  by  mortgage  on  lot 
three  (3),  In  block  one  hundred  and  twenty- 
nine  (129),  city  of  Lincoln,  Lancaster  coun- 
ty. Nebraska,  less  two  thousand  dollars  bor- 
rowed at  tbe  First  National  Bank  of  Lin- 
coln, Nebraska,  and  paid  over  to  said  board. 

"Third.  I  give  and  bequeath  to  the  Board 
of  Foreign  Missions  of  tbe  Presbyterian 
Church  in  the  United  States  of  America  tbe 
value  of  a  note  made  by  William  J.  Turner 
to  me  for  the  sum  of  five  thousand  seven 
hundred  dollars,  less  the  amount  necessary 
to  pay  my  note  of  $2,000  at  the  First  Na- 
tional Bank  of  Lincoln,  Nebraska,  for  which 
this  note  of  |3,700  is  pledged  as  collateral 
security. 

"Fourth.  I  give  and  bequeath  to  Keren 
Rootbam  the  entire  use  of  my  double  house 
on  North  Twelfth  street,  east  of  the  uni- 
versity, during  her  natural  life,  and  in  case 
the  house  shall  be  destroyed  she  may  use 
tbe  entire  amount  of  tbe  insurance  to  re- 
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build  the  same,  or  she  may  receive  one-half 
of  the  amount  of  the  insurance  and  release 
her  interest  and  claim  upon  the  property. 
She  may  assign  and  dispose  of  her  entire 
interest  in  rents  and  use  of  said  house  at 
any  time,  and  at  her  death  the  said  prop- 
erty shall  go  to  my  two  sons,  William  J. 
Turner  and  R.  Morris  Turner. 

"Fifth.  I  give,  grant,  and  bequeath  to 
my  son  R.  Morris  Turner  the  house  and  lot 
where  I  now  reside,  with  all  the  furnitm'e 
and  family  library  therein;  also,  any  bal- 
ance of  the  note  of  R.  Morris  Turner  not 
bequeathed  or  paid  at  the  time  of  my  death. 

"Sixth.  I  give  and  bequeath  to  my  son 
William  J.  Turner  all  my  medical  books.  In- 
struments, and  medicines,  boolis  of  account, 
and  accounts  belonging  to  me  at  the  time  of 
my  death. 

"I  hereby  constitute  and  appoint  Capt.  N. 
8.  Scott  and  William  M.  Clark  to  be  the 
executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  aU  former  wills  by 
zne  made. 

"Witness  my   hand   and  seal   this  

•day  of ,  1888.  John  J.  Turner. 

"Pred  Schmidt 

"Geo.  A.  Hagenaick. 

"The  foregoing  Instrument  was,  on  the 
day  of  the  date  thereof,  signed,  sealed,  pub- 
lished, and  declared  by  the  testator  therein 
named,  John  J.  Turner,  as  and  for  his  last 
-frill  and  testament.  In  the  presence  of  us, 
who,  at  his  request,  and  In  his  presence  and 
in  the  presence  of  each  other,  have  here- 
unto subscribed  our  names  this  day 

of ,  1888.  Pred  Schmidt 

"Geo.  A.  Hagensick. 

"Codicil  to  My  Last  Will  and  Testament 
"I,  John  J.  Turner,  hereby  wlU  and  direct 
that  my  executors  shall  pay  to  my  brother 
living  In  ,  out  of  the  interest  of  Wil- 
liam J.  Turner's  note,  the  sum  of  three 
hundred  and  flfty  dollars,  to  be  used  by  htm 
as  a  loan,  for  the  term  of  five  years,  without 
Interest  At  the  expiration  of  five  years 
to  be  collected  and  paid  over  to  the  Board 
of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States  of  America. 
"John  J.  Turner. 

"Dated  December ,  1880. 

"Witness: 
"Sarah  Turner. 
"Keren  Rootham." 

A  few  remarks  in  regard  to  the  subject-mat- 
ter of  the  testator's  property  may  not  be  in- 
appropriate, preliminaiy  to  the  statement  of 
other  facts  In  the  caae.  The  alleged  testator. 
John  J.  Turner,  referred  to  usually  In  the  evi- 
dence as  "Dr.  Turner,"  by  which  term  we  shall 
hereafter  designate  him,  was,  at  the  time  of 
bis  death,  and  at  the  time  it  is  claimed  this 
will  was  executed,  seised  of  the  land  described 
in  the  will  and  also  of  another  lot  in  the  city 
of  Lincoln  not  thereby  disposed  of.  He  bad 
picviously  owned  two  other  lots  in  the  city  of 


Lincoln,  one  of  which  he  bad  conveyed  to  his 
son  R.  Morris  Turner,  receiving,  in  considera- 
tion for  the  conveyanoe,  the  latter'a  note  for 
^,500,  secured  by  mort^gage  on  the  lot  Tlie 
other  lot  he  had,  at  about  the  same  time,  con- 
veyed to  his  son  William  J.  Turner,  receiving 
in  return  the  latter's  note  for  $5,700,  It  ap- 
pears from  the  evidence  that  the  object  of  both 
these  conveyances  was  to  provide  annuities, 
by  virtue  of  an  arrangement  entered  into  be- 
tween Dr.  Turner  and  his  sons,  whereby,  in 
order  to  relieve  the  doctor  of  the  burden  of  car- 
ing for  the  prc^)erty,  the  conveyances  -were 
made  to  his  sons,  they  to  pay  Interest  on  the 
notes  during  the  doctor's  lifetime.  They  con- 
tend that,  upon  his  death.  Interest  was  to 
cease,  and  the  principal  of  the  notes  was  not 
to  be  paid.  These  are  the  notes  referred  to  In 
the  second  and  thhrd  paragrapihs  of  the  will 
propounded.  Dr.  Turner's  wife  died  in  1883. 
Soon  thereafter  one  Keren  Rootham,  or,  as- 
she  herself  signs  her  name,  Kerenhi^ipucb 
Rootham,  a  maiden  of  mature  years,  became 
instayed  In  Dr.  Turner's  home  as  his  house- 
keeper. It  Is  to  her  that  the  fourth  paragraph 
of  the  alleged  will  relates.  Mr.  Clark  and  Mr. 
SoDtt  who  are  named  as  executors,  were  prom- 
inent members  of  the  Presbyterian  Church,  of 
which  Dr.  Turner  was  also  a  member.  Capt 
Scott  was  a  lawyer,  and  seems  to  have  been 
Dr.  Turner's  legal  adviser.  Dr.  Turner  seems 
to  have  acquired  somewhat  of  a  habit  of  mak- 
ing wills,  as  there  is  evidence,  chiefly  from 
entries  in  his  diary,  of  his  having  executed  sev- 
eral such  instruments  in  the  last  decade  of  his 
life.  There  is  a  little  evidence  of  this  char- 
acter tending  to  show  the  execution  by  him  of 
a  wlU  later  than  the  one  here  in  controversy, 
but  this  evidence  would  not  be  of  sucb  a  char- 
acter aa  to  Justify  the  rejection  of  this  will, 
were  this  one  satisfactorily  established.  It  is 
claimed  that  the  will  propounded  was  executed 
hi  the  summer  of  1888,  and  it  quite  satisfac- 
torily appears  that  Dr.  Turner,  during  that 
summer,  did  execute  a  will,  which  was  wit- 
nessed by  Fred  Schmidt  and  George  A.  Hagen- 
sick. Neither  witness  pretends  to  have  been 
Informed  as  to  the  contents  of  the  wilL  There 
is  evidence  to  the  effect  that,  on  one  occasion, 
and  perhaps  on  three  occasions,  between  the 
time  when  this  wlU  was  executed  and  Dr. 
Turner's  death,  the  doctor  exhibited  to  Miss 
Rootham  an  envelope,  and  also,  without  dis- 
playing its  contents,  a  paper  inclosed  in  that 
envelope,  telling  Miss  Rootham  that  it  was  his 
will,  and  calling  her  attention  to  the  fact  that 
he  deposited  it  in  a  certain  valise,  whidi  he 
hung  in  a  closet  in  his  house.  He  also  placed 
the  key  to  the  valise  In  a  drawer,  and  called 
her  attention  to  that  fact.  He  left  with  her  an 
envelope  marked  "Miss  Keren  Rootham  (after 
my  death).  .T.  J.  Turner."  This  envelope, 
when  opened,  contained  a  direction  to  Miss 
Rootham  "to  give  my  valise  key  to  Mr.  Wil- 
liam Clark,  who  can  bike  the  note  case,  which 
contains  all  valuable  papers,  also  any  money 
In  my  old  txxik,  and  the  key  of  the  house  to  m; 
son  R.  Morris  Tnroer."    Mr.  Clark  was,  on- 
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fortniiately,  abeoit  from  Lincoln  at  tbe  time 
of  Dr.  Turner's  death.  Immediately  after  his 
funeral  the  two  sons  of  Dr.  Turner  found  Mias 
Uootham  in  possessiop  of  the  vallae.  At  their 
solicitation,  she  exMblting  some  reluctance,  she 
aelivered  the  valise  to  Williana  .T.  Turner,  both 
sons  giving  her  a  written  receipt  therefor.  The 
valise  was  placed  in  WilUam  J.  Turner's  house. 
Elarly  in  May  it  was  announced  that  this  house 
bad  been  entered  by  burglars,  and  a  number 
of  articles  abstracted.  The  account  of  this  af- 
fair, as  given  by  William  J.  Turner,  and  cor- 
roborated in  most  particulars  by  his  wife  and 
iHother,  is  that,  with  bis  family,  he  made  an 
evening  call  upon  bis  tHrotber,  and  returned 
borne  about  half  past  10.  During  his  absence 
tbe  bouae  bad  been  entered  through  a  base- 
ment window.  Some  Jewels  bad  been  stolen. 
This  valise  had  been  cut  open,  and  papers, 
evidently  abstracted  therefrom,  were  found 
scattered  about  tbe  floor.  No  will  was  found 
among  these  papers.  From  the  foregoing  facta 
we  think  tbe  proponents  raised  a  strong  pre- 
sumption, if  they  did  not  make  conclusive 
proof,  that  a  will  by  Dr.  Turner  bad  been  ex- 
ecuted, that  It  was  placed  in  the  valise,  and 
that  it  was  there  at  the  time  of  his  death. 
Wilbout  desiring  to  cast  any  unfavorable  reflec- 
tion upon  any  ot  the  parties  concerned,  we  may 
lie,  perhaps,  permitted  the  remark  that  the  un- 
usual conduct  of  the  burglar  In  seeking  out 
this  valise  from  an  upstairs  closet,  cutting  tt 
open,  and  scattering  its  contents  over  tbe  floor, 
does  not  tend  in  our  minds  to  raise  any  Infer- 
ence that  no  will  was  among  the  papers  so  a1> 
stracted,  although  it  does  not  appear  that  any 
paper  belonging  to  Dr.  Turner,  and  known  to 
be  In  existence,  was  actually  carried  away  by 
tlie  felon.  In  addition  to  the  foregoing  there 
appeared  certain  declarations  of  Dr.  Turner, 
extending  to  a  short  time  before  his  death,, 
from  which  it  would  appear  that  the  will  had 
not  been  revoked.  Such  dedaratlons  we  think 
admissible  for  this  purpose,  as  will  be  herein- 
after Indicated. 

Tbe  difficulty  lies  In  the  proof  which  was  of- 
fered as  to  the  contents  of  the  will.  It  does 
not  appear  that  any  person  ever  read  the  will, 
or  was  aware  of  any  portion  of  its  contents, 
e.wept  through  statements  made  by  Dr.  Tin:- 
ner.  Tbe  strongest  evidence  is  that  of  Capt 
Scott,  to  the  effect  that  Dr.  Turner  came  to  his 
office  dedaring  that  he  had  made  his  will,  and 
then  read  it  to  Capt.  Scott,  asklug  him  whether 
It  was  In  legal  form.  Capt  Scott  was  blind. 
And  therefore  did  not  see  the  will  himself,  so 
that  bis  testimony  amounts  to  nothing  more 
than  a  repetition  of  Dr.  Turner's  declarations 
as  to  Us  cimtents.  In  addition  to  this  there  is 
evidence  of  a  few  declarations,  made  to  others, 
subsequently,  as  to  the  effect  of  different  pro- 
visions contained  in  the  will.  Dr.  Turner  told 
Mr.  Clark  that  he  and  Capt.  Scott  were  named 
ns  executors.  He  told  Keren  Bootham  that 
be  bad  provided  for  her.  He  told  his  pastor. 
Dr.  Curtis,  aomething  In  regard  to  the  bequests 
to  tbe  two  mlssk)nary  boards.  Beyond  this 
there  i8  no  evidence  as  to  the  contents  ot  the 


will.  Mr.  Clark  had,  about  the  time  tbe  will 
was  executed,  obtained  copies  ot  ttie  two  notes 
referred  to.  Just  before  the  will  was  propound' 
ed  foe  probate,  he  obtained  from  tbe  records  a 
description  of  the  property  covered  by  tbe 
Morris  Turner  mortgage.  The  copy  pro- 
pounded was  made  vp  by  Capt.  Scott's  dic- 
tating to  Mt.  Clark  from  recollection  of  Dr. 
Turner's  declarations,  and  Mr.  Clark's  fill- 
ing in  the  description  of  the  notes  and  mort- 
gage from  the  memoranda  in  his  possession. 
The  attestation  clause  was  copied  from  a 
form  book.  We  do  not  think  that  this  was 
sufficient  evidence  of  the  contents  of  the  will, 
and  from  this  It  foUows  that  the  verdict  was 
the  only  one  which  could  properly  be  return- 
ed upon  the  evidence.  It  becomes,  there- 
fore, unnecessary  for  us  to  consider  any  spe- 
cial assignments  of  error  relating  to  other 
branches  of  tbe  case. 

The  precise  question  floee  not  seem  to  have 
often  arisen.  We  think  all  the  cases  hold 
that  the  declarations  of  a  testator  may  be 
received  in  evidence  to  prove  the  existence 
of  a  will,  and  In  proof  of  issues  relating  to 
the  testator's  competency  or  to  undue  infln- 
tttce;  but  It  has  been  doubted  whether  sucb 
declarations  may  be  received  to  establish  a 
revocation.  It  foUows  that,  in  an  proceed- 
ings  to  probate  a  lost  wlU,  sucli  deciara^ 
tions  are  admissible  in  evidence  because  tne 
existence  of  the  will  must  necessarily  be 
established  by  some  such  Indlreet  method. 
The  declarations  having  been  admitted  for 
tbat  purpose,  ttaelr  sufficiency  to  establish 
the  contents  of  the  will  is  another  question. 
In  England,  prior  to  the  leading  case  of  Sug- 
den  V.  Lord  St.  Leonards,  1  Prob.  Div.  154, 
It  was  considered  tbat  the  declarations  were 
not  admissible  as  tending  to  prove  the  con- 
tents. Doe  V.  Palmer,  16  Q.  B.  747,  turned 
upon  the  question  whether  an  interlineation 
had  been  made  before  or  after  the  execution 
of  the  will,  and  it  waa  held  that  the  tes- 
tator's declarations  as  to  his  Intentions  made 
before  the  execution  of  the  will  were  ad- 
missible, but  the  declarations  made  after  ita 
execution  were  not  Quick  t.  Quick,  3  Swab. 
&  T.  442,  was  a  case  startlingly  like  tbat 
at  bar  In  some  points.  The  sole  evidence  of 
tbe  contents  of  the  will  was  the  testator's 
declaration.  There  was  the  same  fact  of  the 
will  being  kept  in  a  bag,  and  of  its  being 
taken  by  burglars.  The  court  held  that 
there  was  a  failure  of  proof,  hokline,  also, 
that  the  declarations  were  incompetent.  The 
court  of  appeals,  however.  In  Su^en  v.  Lord 
St  Leonards,  overruled  Quick  v.  Quick,  and 
distinctly  beld  sucb  declarations  admissible. 
The  will  in  question  was,  however,  proved 
by  much  other  evidence.  Miss  Sugden,  the 
testator's  daughter,  had  not  only  heard  tbe 
will  read,  but  she  had  herself  read  It  a  num- 
ber of  times,  and  was  able  to  testify  In 
much  detail  as  to  its  contents  from  such  per- 
sonal inspection.  Moreover,  not  less  than 
eight  codicils  were  found,  the  terms  of  these 
aU  tending  to  corroborate  her  as  to  tbe  <!on- 
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tents  of  the  original  will.  In  addition  to  this 
proof,  there  waa  the  evidence  of  the  testa- 
tor's declarations  as  to  the  will's  contents. 
The  long  and  exhaustive  opinions  are  direct- 
ed only  Incidentally  to  the  admissibility  of 
the  declarations.  The  crucial  question  hav- 
ing been  whether  all  the  evidence  was  suffi- 
cient to  establish  the  will,  the  case,  there- 
fore, falls  far  short  of  holding  that  the  con- 
tents of  a  lost  will  may  be  proved  solely  by 
the  declarations  of  the  testator.  Its  effect 
is  merely  that  such  declarations  are  ad- 
missible to  corroborate  more  direct  evidence. 
This  is  the  construction  given  the  case  by 
the  house  of  lords  in  Woodward  v.  Goul- 
stone,  11  App.  Cas.  4C9,  where  the  declara- 
tions of  the  testator  were  held  insntnclent 
alone  to  establish  the  will.  An  intimation 
was  given  that  Sugden  v.  Lord  St.  Leonards 
was  not  considered  free  from  donbt,  and  the 
'  question  there  presented  left  open.  The  im- 
portance of  interests  Involved  in  probate 
cases  in  England  is  such  that  the  decisions 
of  English  courts  on  such  subjects  are  en- 
titled to  great  weight,  and  we  may  safely 
say  that  the  result  of  the  English  cases  is 
that  the  contents  of  a  lost  will  cannot  be 
established  solely  by  the  declarations  of  the 
testator,  although  such  declarations  are  now 
deemed  a<lmlssible  for  the  purpose  of  cor- 
roboration. 

The  American  cases  relied  on  to  support 
proponent's  theory  are,  when  examined,  in 
strict  accordance  with  the  English  rule.  In 
re  Page,  118  111.  576,  8  N.  E.  852,  expressly 
follows  Sugden  v.  Lord  St  Leonards,  and 
comes  within  the  true  doctrine  of  that  case, 
ijecause  the  declarations  in  that  case  mere- 
ly went  to  corroborate  the  testimony  of  the 
lawyer  who  drew  the  will,  and  who  produced 
a  copy  thereof.  Southworth  v.  Adams,  11 
BisB.  256,  Fed.  Gas.  No.  13,191,  In  re  Hope, 
48  Mich.  613,  12  N.  W.  682,  and  In  re  Lam- 
ble'B  Estate,  97  Mich.  49,  56  N.  W.  223,  are 
cases  of  the  same  character,  the  declaranons 
being  corroborative  merely,  and  not  relied  on 
in  themselves  to  establish  the  will.  In  Gol- 
Ugan  V.  McKeman,  2  Dem.  (Snr.)  421,  a  will 
had  been  propounded  for  probate.  It  was 
contended  that  there  waa  a  subsequent  will 
revoking  the  former  one,  but  the  subsequent 
will  was  lost  The  evidence  offered  to  es- 
tablish the  second  will  consisted  in  the  tes- 
timony of  a  clerk  In  a  lawyer's  office  who 
heard  the  scrivener  read  it  In  the  presence 
of  the  testator  at  the  time  of  its  execution. 
The  court  dfstinctly  held  that  this  testimony 
was  merely  hearsay,  relating,  in  fact,  to  the 
scrivener's  declarations,  and  was  not  equiv- 
alent to  testimony  by  one  who  had  himself 
read  the  will.  In  Clark  v.  Morton,  6  Rawle, 
235,  the  supreme  court  of  Pennsylvania  held 
that  the  contents  of  a  will  cannot  be  estab- 
lished by  declarations  of  the  testator,  in  the 
absence  of  the  corpus  of  the  will,  and  of  all 
evidence  that  the  witness  had  himself  seen 
it.  The  court  said  that  to  permit  a  will  to 
be  so  established  would  defeat  the  object 


of  the  statutes  requiring  wills  to  be  written. 
In  Chlsholm's  Heirs  v.  Ben.  7  B.  Mon.  4tK>, 
the  testimony  was  of  the  same  character  a» 
in  this  case.  The  will  had  been  read  by  tbe- 
testator  to  the  witness,  and  there  were  sntv 
sequent  declarations  by  him  as  to  its  con- 
tents. The  court  rejected  this  evidence  as- 
insufficient  Mercer's  Adm'rs  v.  Mackln.  14 
Bush,  434,  reaffirms  Chisholm  v.  Ben. 

The  argument  has  been  frequently  advan- 
ced that  such  declarations  are  admissible  ai^ 
self-disserving  declarations  of  a  decedent. 
Mercer's  Adm'rs  v.  Mackln  and  Clark  v. 
Morton  discuss  this  proposition,  but  dem<Mi- 
strate  that  such  declarations  are  not  admis- 
sible on  that  ground.  Chlsholm's  Heirs  v. 
Ben,  supra,  intimated  that  on  adequate 
proof  that  the  will  had  been  fraudulently 
suppressed  by  the  heirs,  the  evidence  offer- 
ed might  be  sufficient  by  virtue  of  the  max- 
im, "Om.nia  prsesumuntur  contra  spollato- 
rem."  This  maxim  is  not  easy  to  apply.  It 
has  sometimes  been  held  to  Justly  the  pro- 
duction of  slighter  proof  than  would  other- 
wise be  required.  Its  most  frequent  appli- 
cation is  for  the  purpose  of  allowing  sec- 
ondary evidence.  It  would  certainly  be  verj- 
dangerons  to  extend  it  so  far  as  to  relieve 
a  party  charged  with  proving  the  contents 
of  a  written  instrument  from  all  obligation 
to  produce  some  evidence  of  a  competent 
character;  but  this  phase  of  the  case  was 
not  submitted  to  the  jury  by  any  instrucHoB 
given  or  asked,  at  least  so  far  as  the  con- 
tents of  the  will  are  concerned.  The  gen- 
eral verdict  for  the  contestants  precludes  ui^ 
from  examining  the  evidence  on  this  point 
on  the  theory  that  spoliation  by  the  con- 
testants waa  established.  The  policy  of  the 
statute  of  wills,  like  the  statute  of  frauds. 
Is  that  it  is  better  that  occasional  injustice 
should  be  done  In  exceptional  cases,  through 
a  failure  of  legal  proof,  than  that  trans- 
actions within  the  statutes  shonld  In  alt 
cases  be  left  to  the  uncertainties  of  parol  evi- 
dence. So  the  courts,  in  giving  effect  t» 
the  statutes,  should  pursue  the  same  policy, 
and  should  avoid  meeting  hard  cases  by 
adopting  rules  which,  generally  applied, 
would  defeat  the  object  of  the  legislature. 
On  no  subject,  perhaps,  are  statutes  so  strict 
in  requiring  a  writing  executed  and  attested 
in  certain  forms  as  in  the  case  of  wills,  and. 
while  It  Ib  firmly  established  that  a  lost  will 
may  be  proved  by  secondary  evidence,  the 
courts  have  always  required  such  evidence 
to  be  direct,  clear,  and  convincing.  As  said 
by  the  supreme  court  of  the  United  States 
in  Lea  v.  Copper  Co.,  21  How.  493,  "courts 
of  justice  lend  a  very  unwilling  ear  to  state- 
ments of  what  dead  men  have  said."  Sneb 
evidence  Is  always  considered  dangerous, 
and  subject  to  the  closest  scrutiny.  We 
think  It  would  be  In  the  highest  degree  dan- 
gerous, and  would  be  violative  of  the  object 
and  spirit  of  the  statute,  shonld  we  hold 
that  the  existence  and  contents  of  an  alleged 
will  might  be  established  solely  by  testimony 
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of  the  testator's  declarations.  Notwithstand- 
ing Sugden  r.  Lord  St.  Leonards,  and  the 
other  cases  In  that  line,  we  believe  the  lan- 
guage of  the  court  of  appeals  of  Kentucky 
in  Ghisholm's  Heirs  ▼.  Ben  remains  true: 
"The  books  of  Reports  contain  many  cases 
in  which  wills  lost  or  destroyed  have  been  of- 
fered for  probate  upon  psxol  or  other  sec- 
ondary evidence  of  their  contents,  and  many 
In  which  such  wills  were  established.  But, 
in  an  examination  of  these  cases  as  exten- 
sive as  opportunity  would  allow,  we  have 
found  none  in  which  there  does  not  seem 
to  have  been  the  evidence  of  witnesses  who 
knew,  or  might  be  presumed  to  have  kbown, 
the  contents  of  the  will  from  their  own  in- 
spection; none  in  which  the  declarations,  or 
even  professed  reading,  of  the  decedent  have 
been  held  to  be  alone  sufficient  on  this  point; 
and  none  which  would  sanction  their  admis- 
sion upon  the  question  of  the  contents  of  the 
will  with  any  other  effect  than  as  merely  cor- 
roborative of  the  more  direct  evidence."  As 
already  indicated,  this  view  leads  to  affirma- 
tion of  the  judgment,  because  the  verdict 
was  the  only  one  warranted  by  the  evi- 
dence. 

An  application  was  made  for  the  allow- 
ance of  attorney's  fees  to  the  proponents. 
This  application  the  district  court  denied, 
and  the  ruling  is  assigned  as  error.  In  two 
coses  such  an  allowance  has  been  made  on 
behalf  of  defeated  contestants  when  the  will 
was  admitted  to  probate.  In  Seebrock  v. 
Fedawa,  33  Neb.  413,  50  N.  W.  270,  the  al- 
lowance seems  to  have  been  made  on  the 
ground  that  there  were  reasonable  grounds 
for  contesting  the  will.  In  Mathis  v.  Pitman, 
32  Neb.  191,  49  N.  W.  182,  the  allowance  was 
based  on  the  construction  of  sections  42, 
44,  c.  20,  Comp.  St.;  the  latter  section  pro- 
Tiding  that,  in  appeals  in  probate  matters,  if 
it  shall  appear  that  the  appeal  was  taken 
vexatiously  or  for  delay,  the  court  shall  ad- 
judge the  appellants  to  pay  the  costs.  Includ- 
ing an  attorney's  fee  to  the  adverse  party. 
It  seems  to  have  been  the  opinion  of  the 
court  that  this  language  involved  the  alter- 
native that,  if  the  appeal  be  not  taken  vex- 
atiously  or  for  delay,  the  costs  shall  be  taxed 
to  the  estate.  The  record  before  us  does  not 
show  which  party  appealed  to  the  district 
court  In  McCiary  v.  StuU,  44  Neb.  175,  62  N. 
W.  501,  such  an  application  was  denied,  the 
court  remarking,  however,  that  "courts  of 
equity  have  frequently  assumed,  when  deal- 
ing with  funds  brought  directly  within  their 
control,  to  order  payment  therefrom  of  fees 
to  counsel  for  the  adverse  party."  Both  in 
Mathis  T.  Pitman  and  in  Seebrock  v.  Feda- 
wa, the  will,  as  a  result  of  the  proceeding, 
was  admitted  to  probate,  and  administra- 
tion established,  the  parties  charged  with  ad- 
ministrating the  estate  being  before  the 
court,  so  that  the  fund  may  be  said  to  have 
been  "brought  directly  within  the  control" 
of  the  court,  according  to  the  statement  In 
McClary  v.  StulL   This  feature  appears  In 


all  the  cases  from  other  states  cited  by  tne 
proponents.  Thus,  Henderson  v.  Simmons,. 
3;{  Ala.  281,  was  decided  on  the  final  account- 
ing of  an  administrator,  the  question  arising 
in  the  administration  of  the  estate,  and  not 
In  the  proceeding  leading  to  the  probate  of 
the  will.  In  Gompton  v.  Barnes,  4  Gill,  56, 
the  will  had  been  probated,  and  letters  testa- 
mentary granted  to  the  executors.  The  con- 
test was  by  means  of  a  caveat  thereafter 
filed,  and  the  holding  of  the  court  w^as  that, 
the  will  having  been  probated  and  letters- 
testamentary  granted,  it  became  the  duty 
of  the  executors  to  defend  the  will  under 
which  they  were  already  acting,  and  that 
they  were  therefore  entitled  to  compensa- 
tion. In  Bradford  v.  Boudinot,  3  Wash.  C. 
O.  122,  Fed.  Gas.  No.  1,765,  the  facts  were 
the  same,  and  the  proceeding  was  by  orig- 
inal bill,  after  the  will  had  been  defeated, 
for  an  accounting  against  the  executor  who 
had  qualified  in  pursuance  of  its  probate. 
The  court  held  that  he  was  not  an  executor 
de  son  tort,  and  was  consequently  entitled  to 
reimbursement  for  his  expenses  in  defending 
the  will.  We  can  find  no  instance  where  no 
administration  has  been  granted,  and  unsuc- 
cessful proponents  of  a  will  have  been  al- 
lowed counsel  fees  out  of  the  estate  in  the 
contest  proceedings.  Inasmuch  as  the  stat- 
ute (Comp.  St  c.  23,  {{  137. 138)  makes  It  the 
duty  of  persons  named  as  executors  to  pro- 
pound the  will  for  probate,  and  provides  a 
penalty  for  neglecting  to  do  so.  It  seems  rea- 
sonable that  they  should  not  be  compelled  to 
perform  this  duty  at  the  peril  of  incurring 
the  expense  thereof  against  themselves 
should  probate  be  denied,  at  least  where  they 
have  acted  in  good  faith.  But  we  are  satis- 
fied that  Id  this  case  no  allowance  can  t>e 
made.  The  Judgment  simply  denies  probate. 
No  administration  is  granted,  and  we  have- 
not  before  us  any  person  now  charged  witU 
the  duties  or  powers  of  a  personal  representa- 
tive of  the  deceased,  nor  has  by  this  proceed- 
ing the  estate  itself  been  impounded.  If 
such  application  be  proper,  it  should  be  made- 
in  the  county  court  after  administration 
shall  have  been  granted.   Judgment  affirmed.. 
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(Supreme  Gonrt  of  Nebraska.    Jan.  8,  1897.)- 

Divorce— Attorney's  Fees— Lien. 

1.  Under  section  12,  c.  25,  Comp.  St.,  the  al- 
lowance of  attorney's  fees  to  the  counBel  of  the 
wife  is  ancillary  to  or  an  incident  of  the  action 
for  divorce,  and  a  separate  suit  cannot  be  main- 
tained against  the  husband  by  such  attorney  to 
recover  for  his  professional  services  there  ren- 
dered to  the  wife. 

2.  An  attorney's  lien  cannot  be  enforced 
where  there  is  not  anytUog  to  which  such  lien 
can  attach. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Douglas  county; 
Ogden,  Judge.  >  i^; 

Action  by  John  O.  Yeiser  against'  Hugh. 
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Lowe  for  legal  services.  From  a  judgment 
for  defendant,  plalntift  brings  error.  Af- 
firmed. 

John  O.  Yeiser,  In  pro.  per.  Osborn  & 
O'Hanlou,  for  defendant  In  error. 

NOBVAti,  J.  John  O.  Telser  to  an  attor- 
ney at  law,  and  as  such  be  was  employed  in 
1801  to  commence  and  prosecute  a  suit  for 
-divorce  and  alimony  In  the  district  court  of 
Burt  county  by  Eliza  Jane  Lowe  against  her 
busband,  the  defendant  herein.  Mr.  Yeiser 
Instituted  such  suit  for  the  wife  on  August 
6,  18t>l,  and  on  the  17th  day  of  the  same 
month  the  defendant  filed  an  answer,  deny- 
ing each  and  every  allegation  of  the  petition, 
•except  the  marriage  of  the  parties.  On  Au- 
tnist  28,  1801,  Mr.  Yeiser  filed  In  the  case  a 
<!latm  tor  lien  for  services  in  the  sum  of  fl,- 
OOO,  but  the  defendant  had  no  notice  there- 
of until  more  than  a  year  afterwards.  Ap- 
plication was  made  in  the  cause  for  alimony 
pendente  lite,  which  was  overruled.  Subse- 
<juently,  on  September  10,  1801,  Mr.  Yeiser, 
Ai  the  request  of  bis  client,  drew  an  uncon- 
ditional dismissal  of  the  case,  which  was 
filed  in  court,  and  the  action  dismissed. 
PlalntllT  brought  this  action  against  the  hus- 
band to  recover  for  his  legal  services  render- 
ed in  the  divorce  proceeding.  From  a  judg- 
ment for  the  defendant,  plaintiff  inosecutes 
error. 

The  record  shows  that  the  defendant  never 
employed  plaintiff,  or  agreed  to  pay  him  for  his 
services;  that  the  dismissal  of  the  divorce 
suit  was  not  the  result  of  any  settlement  be- 
fw-cen  the  husband  and  wife,  or  collusion  be- 
tween them.  She  received  nothing  from  her 
hnsband  as  a  condition  of  withdrawing  the 
ac-tion.  nor  did  he  ever  promise  to  give  her 
anything  therefor.  It  does  not  appear  that 
the  grounds  stated  In  the  petition  for  divorce 
wt>re  true.  The  main  question  In  the  case  is 
whether,  under  the  facts  disclosed  by  this 
record,  defendant  is  liable  in  an  action  at 
law  to  an  attorney  for  services  rendered  to 
the  wife  of  the  former  In  prosecuting  the  ac- 
tion for  divorce.  We  do  not  thinlc  that  he 
is.  In  an  action  for  divorce,  under  section 
12.  c.  25,  Comp.  St.,  it  is  competent  for  the 
court  to  "require  the  husband  to  pay  any 
sum  necessary  to  enable  the  wife  to  carry  on 
or  defend  the  suit  during  Its  pendency, 
•  •  *  and  award  execution  for  the  same." 
Tills  section  of  the  statute  was  construed  in 
Burubam  v.  Tlzard,  31  Neb.  781,  48  N.  W. 
8£<.  and  it  was  held  that  the  allowance  of  at- 
toiuey's  fees  to  the  wife's  counsel  is  only 
ancillary  to  or  an  incident  of  an  action  for 
divorce,  and  a  separate  suit  cannot  be  main- 
tained therefor  by  the  attorney,— In  other 
words,  that  the  remedy  given  by  statute  is 
exclusive.  This  principle  is  sustained  by  the 
weight  of  authority.  Schouler,  Dom.  Rd.  { 
•01;  Blsh.  Mar.  &  Div.  (4th  Ed.)  i  301;  Wil- 
liams V.  Monroe,  18  B.  Mon.  518;  Clarke  v. 
Burke,  85  Wis.  .r>0.  27  N.  W.  22;  Wing  v. 
Hnrlburt,  16  Vt  614;  Shelton  v.  Pendleton, 


18  Coan.  417;  McCnllough  t.  Robinson.  2 
Ind.  630;  Coflln  v.  Dunham,  8  Cosh.  401; 
Morrison  v.  Holt,  42  N.  H.  478;  Ray  v.  Ad- 
den,  60  N.  H.  82;  Dow  ▼.  Eyster,  70  111.  256; 
Pearson  v.  Darrlngton,  32  Ala.  229.  There 
are  some  cases  holding  that  such  an  action 
may  be  maintained,  but  most  of  them  were 
not  decided  tmder  statutes  Ulce  ours,  and  we 
refuse  to  follow  their  lead.  As  to  whether 
an  attorney  who  commences  an  action  for  a. 
divorce  for  a  wife  against  her  husband  can 
maintain  a  separate  suit  against  the  hus- 
band for  his  services,  in  case  the  divorce 
proceedings  are  dismissed  by  collusion  of  the 
hnsband,  we  are  not  called  upon  to  express 
an  opinion,  as  no  such  question  ia  presented 
by  the  record.  It  Is  strenuonsly  Insisted  by 
the  plaintiff  that  at  common  law  a  husband 
ia  liable  for  necessaries  furnished  his  wife, 
and  that  the  common  law  of  England  is  In 
force  in  thto  state;  hence,  the  law  implies  a 
promise  on  the  part  of  the  husband  to  pay 
plaintiff  for  tlie  legal  aervices  rendered  to 
the  wife.  The  fallacy  of  this  argument  is  in 
the  conclusion  drawn  from  the  premises  stat- 
ed. True,  a  husband,  while  the  marriage  re- 
lation exists,  is  liable  for  necessaries  pro- 
vided the  wife;  bat  the  professional  services 
of  plaimiff  were  not  necessaries  within  the 
common-law  meaning  of  that  term.  As  said 
by  the  supreme  court  of  Connecticut,  In  Shel- 
ton  V.  Pendleton,  18  Conn.  417,  a  case  like  the 
one  at  bar:  "The  common  law  defines  'nec- 
essaries' to  consist  only  of  necessary  food, 
drink,  clothing,  washing,  physic.  Instruction, 
and  a  competent  place  of  residence."  This 
definition  is  not  broad  enough  to  Include  coun- 
sel fees,  such  as  were  sought  to  be  h««  re- 
covered. See  cases  heretofore  cited  in  thia 
opinion. 

The  next  contention  Is  that  the  defendant 
U  liable  to  plaintiff  for  the  amount  of  his 
claim  against  the  wife  by  reason  of  filing  in 
the  divorce  case  the  notice  of  lien  already 
mentioned.  Section  8,  c.  7,  Comp.  St.,  de- 
clares that  "an  attorney  has  a  lieu  for  a  gen- 
eral balance  of  compensation  upon  any  pa- 
pers of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional 
employment,  upon  money  in  his  bands  be- 
longing to  his  client,  and  In  the  hands  of  the 
adverse  party  in  an  action  or  proceeding  in 
which  the  attorney  was  employed  from  the 
time  of  giving  notice  of  the  lien  to  that  poi^ 
ty."  This  statute,  on  compliance  with  its 
provisions  as  to  notice,  gives  an  attorney  a 
lien  upon  the  papers  and  funds  in  his  posaea- 
sion  belonging  to  his  client,  and  upon  mon- 
eys of  his  client  in  the  possession  of  the  ad- 
verse party  in  a  cause  in  which  the  attorney 
was  professionally  employed.  There  was 
not  anything  to  which  an  attorney's  liea 
could  here  attach.  Plaintiff  held  no  papers 
or  money  belonging  to  Mrs.  Lowe,  nor  was  any 
money  due  his  client  in  the  hands  of  Mr. 
Lowe.  Had  the  court  in  the  divorce  caae 
made  an  order  requiring  the  defendant  to 
pay  a  sum  as  temporary  alimony  and  attor- 
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ney'8  fees,  and,  before  the  payment  thereof, 
but  after  notice  of  Mr.  Yelser's  claim  for 
lien,  the  divorce  proceedings  by  collusion  be- 
tween the  parties  had  been  dismissed,  As- 
pinwaU  V.  Sabln,  22  Neb.  74,  34  N.  W.  72. 
might  apply.  The  question  there  inrolyed 
does  not  arise  here.  The  views  which  we 
have  stated  make  It  unnecessary  to  discuss 
the  alleged  errors  In  the  giving  and  refusing 
<if  instructions,  since  In  no  view  of  the  case 
can  the  action  be  maintained.  The  judgment 
|8  affirmed.    Affirmed. 


8TENBER6  et  al.  ▼.  STATE  ex  rel.  KELLER 
etai. 

<Snpreme  Court  of  Nebraska.     Jan.  7,  1887.) 

COUNTT    BOAKD — JORISDICTION  —  ClMMS  AOAIIIST 

CofSTT— Statutes — Repeal— Sale  or 
Land  bt  Codnty— Electioh. 

1.  The  reqnirements  of  section  30,  art  1,  c.  . 
18,  Comp.  St.,  in  regard  to  the  proportion  of  ' 
votes  which  mttst  have  been  cast  in  favor  of  a 
propositiou  submitted  at  an  electiou,  to  work  its 
^doptioD,  tield  applicable  to  tlie  submission  of  a 
proposition  to  sell  the  public  grounds  of  a  coun- 
ty. 

2.  It  is  a  settled  rule  of  conatrnction,  in  this 
state,  that  a  simultaneous  repeal  and  re-enact-  | 
ment  of  a  statute  or  section  thereof,  in  terms  or 
in  substance,  is  a  mere  affirmance  of  the  origi- 
nal, and  not  a  repeal  thereof,  in  the  strict  or 
constitutional  sense  of  the  word.  State  v.  Be- 
mls,  64  N.  W.  348,  45  Neb.  724,  followed.  j 

3.  The  act,  passed  during  the  legislative  ses-  ! 
sion  of  1887,  entitled  "An  act  to  amend  section 
23  of  an  act  entitled  'An  act  concerning  coun- 
ties and  county  officers,'  approved  March  1, 
1879,"  did  not  repeal  the  succeeding  sectjon  (24) 
of  the  act  of  1879,  as  dependent  upon  section  23; 
neither  did  it  repeal  section  24  by  implication.   ' 

4.  The  determination  of  whether  or  not  the 
proposition  to  sell  the   public  grounds  of  the 
connty  received  the  required  nnmber  of  votes  to  ' 
work  its  adoption  was  not  a  matter  for  the  offi-  • 
cial  determination  of  the  county  board.     The  '■ 
authority  to  make  the  sale  depended  upon  its 
appearing  from  the  abstract  of  the  votes  maile 
during  the  official  canvass  of  the  returns  of  the 
election,  and  filed  with  the  county  clerk,  that  ! 
in  favor  of  the  proposition  the  requisite  nnmber 
of  votes  had  been  cast.     As  no  official  finding 
of  the  board  which  attempted  the  sale  was  nec- 
essary, the  action  of  the  county  board  which 
subsequently  entertained  and  passed  ni>on  the 
claim  of  purchasers  at  the  sale  for  repayment 
of  the  consideration — the  claim  being  based  on 
the  void  character  of  the  sale,  for  lack  of  au- 
thority  In   the,  commissioners  to  make  It— did 
not  involve  a  review  or  reversal  of  the  finding 
of  the  former  board. 

5.  The  questions  of  the  title  to  the  land  at- 
tempted to  be  sold  by  the  commissioners,  and 
the  validity  of  the  conveyance  or  deed,  were 
but  incidental  to  the  main  one  of  the  validity  of 
the  sale,  and  must  follow  its  decision,  and  hence 
were  not  so  Involved  In  the  consideration  and 
adjudication  of  the  claim  before  the  commis- 
oioners  as  to  present  the  question  of  their  ef- 
fect on  the  jurisdiction  to  near  and  pass  there- 
on. 

6.  Green  v.  Barker,  66  N.  W.  1032,  47  Neb. 
'934,  distinguished. 

7.  The  conclusions  announced  in  the  former 
opinion. (67  N.  W.  190,  48  Neb.  299),  including 
the  adherence  to  the  doctrine  of  Douglas  Co.  v. 
KellCT,  62  N.  W.  60,  43  Neb.  635,  approved  and 
reannounced,  but  need  not  be  here  restated. 

(SylUbus  by  the  Court.) 

09  N.W.-64 


On  rehearing.     Affirmed. 

For  farmer  opinion,  see  67  N.  W.  190. 

Wm.  D.  Beckett  and  Read  &  Beckett,  for 
plaintiffs  In  ei-ror.  Chas.  B.  Keller  and  Geo. 
W.  Doane,  for  defendants  in  error. 

HARRISON,  J.  George  W.  Doane  and 
Charles  B.  Keller  filed  a  claim  against  the 
county  of  Douglas  to  recover  a  sum  of  mon- 
ey which  they  alleged  they  bad  paid  the 
county  In  consldei-ation  of  the  sale  to  them 
of  certain  real  estate  by  the  county  or  its 
commissioners;  alleging  further  that  the  at- 
tempted sale  was  of  none  eflTect,  for  lack  of 
authority  In  the  commissioners  to  make  It, 
hence  the  vendees  had  received  no  consid- 
eration for  the  money  paid,  and  demanded 
its  repayment.  The  claim  was  rejected  by 
the  county  commissioners,  from  which  ac- 
tion an  appeal  was  duly  perfected  to  the 
district  court,  where,  as  the  result  of  issues 
joined,  and  a  trial  thereof,  the  claimants 
were  awarded  judgment.  The  proceedings 
in  the  cause  In  the  district  court  were  re- 
rlewed  In  ernH'  proceedings  in  this  couit, 
and  the  condnsions  reached  announced  in 
an  opinion  written  by  Post,  J.,  which  is  im- 
ported In  43  Neb.  635,  62  N.  W.  60,  and  in 
which  opinion  appears  a  siatement  of  the 
facts  deemed  sufficient  for  a  due  understand- 
ing by  the  reader  of  the  discussion  therein 
made  of  the  subject-matters  involved.  As 
a  result  of  the  bearing  In  this  court,  the  judg- 
ment of  the  trial  court  was  affirmed,  and, 
after  the  mandate  of  this  court  had  been 
forwarded  and  entered  In  the  district  court, 
an  application  to  that  court  for  the  Issuance 
of  a  peremptory  mandamus,  ordering  the 
county  board  to  take  such  action  as  would 
result  in  a  warrant  being  drawn  and  Issued 
In  favor  of  the  parties  entitled  thereto  In 
lieu  of,  and  for  the  payment  of,  the  judgment 
and  costs,  the  writ  of  mandamus  was  or- 
dered to  Issue;  and  the  respondents  In  the 
action,  the  county  commissioners  of  Douglas 
county,  presented  the  case  to  this  court  for 
review,  the  result  being  an  affirmance  of  the 
decision  of  the  district  coart.  The  discus- 
sion of  the  questions  presented,  and  the  de- 
cisions of  them,  were  embodied  In  an  opin- 
ion prepared  by  Norval,  J.,  for  which  see 
67  N.  W.  190.  A  motion  for  rehearing  on 
behalf  of  the  unsuccessful  parties  waa  filed 
and  sustained,  and  the  case  has  been  again 
argued  and  submitted. 

In  the  former  opinion  a  statement  of  the 
facts  was  made,  which,  for  convenience  of 
reference,  we  wUl  here  reproduce:  "Tbe 
county  of  Douglas  being  the  owner  of  160 
acres  of  land,  which  had  been  purchased  and 
was  used  as  a  poor  farm,  its  board  of  coun- 
ty commissioners  ad(H)ted  a  resolution  sub- 
mitting to  the  voters  of  the  county,  for  tb^r 
adaption  or  rejection,  the  proposition  to  sell 
a  part  of  the  poor  farm,  and  with  the  pro- 
ceeds build  a  county  hospital.  This  ques- 
tion was  voted  upon  at  the  general  election 
held  in   said  county  on   November  2,   1886, 
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and  much  less  than  one-hslf,  and  but  a  lit- 
tle over  one-third,  ot  the  total  vote  iioUed 
In  said  county  at  said  election  was  cast  In 
favor  of  said  propoeltlou,  althouprh  it  receiv- 
ed more  than  two-thirds  of  all  the  votes 
oast  on  the  question.  In  February,  1S87,  the 
east  50  acres  of  the  poor-farm  tract  was 
subdivided  Into  lots  and  blocks,  and  platted 
as  an  addition  to  the  city  of  Omaha.  In 
the  following  April,  Charles  B.  Keller  and 
George  W.  Doane  purchased  from  the  coun- 
ty, at  public  auction,  three  of  the  lots,  for 
$4,9o0.  One-third  of  the  purchase  money  was 
paid  in  cash,  and  for  the  balance  they  gave 
to  the  county  their  three  promissory  notes, 
aggregating  $3,300,  and  secured  the  same  by 
mortgage  upon  the  lots.  At  the  same  time 
the  county  commissioners  executed  to  the 
purchasers  a  warranty  for  said  lots.  Subse- 
quently Keller  and  Doane  paid  two  of  the 
notes,  and  likewise  paid  the  taxes  upon  the 
lots  purchased  by  them,  including  taxes  lev- 
ied by  the  city  of  Omaha  for  street  Improve- 
ments. The  other  note  remains  wholly  un- 
paid. In  April,  1892,  KeUer  and  Doane  filed 
with  the  county  commissioners  a  verified. 
Itemized  account  or  claim  for  the  sums  paid 
by  them  tor  said  lots  and  for  taxes,  and  de- 
manded a  return  of  the  money  thus  paid,  on 
the  ground  that  the  deed  was  void  for  lack 
of  authority  on  the  part  of  the  commissioners 
to  execute  the  same.  The  demand  was  re- 
fused, the  claim  was  rejected  and  disallow- 
ed, and  an  appeal  was  prosecuted  to  the 
district  court,  where,  in  May,  1893,  the  judg- 
ment was  entered  in  favor  of  Keller  and 
Doane.  The  latter  has  assigned  his  interest 
thM^eln  to  the  relator,  the  Merchants'  Na- 
tional Bank  of  Omaha.  It  is  also  shown 
by  the  record  that  there  are  available  funds 
in  the  treasury  of  Douglas  county  suiBdent 
to  pay  oft  and  discharge  said  Judgment." 

Of  the  sections  of  the  statute  in  force  at 
the  time  io  relation  to  the  subject-matter 
of  the  sale  of  the  public  ground  was  one 
(numbered  30)  in  relation  to  the  submission 
of  the  proposition  to  sell  to  a  vote  of  the 
electors  of  the  coanty  (see  chapter  18,  en- 
titled "0>antleB  and  County  Officers,"  Comp. 
St.  1887),  which  reads  as  follows:  "If  it  ap- 
pears that  two  thirds  of  the  votes  cast  are 
In  favor  of  the  proposition,  and  the  require- 
ments of  the  law  have  been  fally  complied 
with,  the  same  shall  be  entered  at  large 
by  the  county  board  upon  the  hook,  contain- 
ing the  record  of  their  proceedings,  and  they 
shall  then  have  power  to  levy  and  collect 
the  special  tax  in  the  same  manner  that  the 
other  county  taxes  are  collected.  Proposi- 
tions thus  acted  upon  cannot  be  rescinded 
by  the  county  board."  It  is  stated  by  coun- 
sel for  plaintiffs  in  error  that  in  the  opinion 
in  the  case  of  Douglas  Ck>.  v.  Keller,  62  N. 
W.  60,  a  doubt  was  expressed  as  to  whether 
the  section  just  quoted  was  applicable  to 
an  election  on  the  subject  of  the  sale  of  the 
public  grounds.  What  was  said  In  that  opin- 
ion In  regard  to  section  30  was  as  follows: 


"It  Is  not  clear  from  the  language  of  the 
sections  which  follow  whether  the  provisions 
of  section  30,  requiring  an  affirmative  vote 
of  two-thirds  of  the  electors  voting  at  such 
election,  applies  to  proiMSitions  for  the  sale 
of  public  proi)erty,  or  whether  it  relates  ex- 
clusively to  the  authority  fw  imposing  such 
special  taxes  as  are  contemplated  by  law. 
But  that  question  is  not  necessarily  involved 
In  this  controversy,  since  it  is  not  seriously 
contended  that  less  than  a  majority  of  the 
voters  could  authorize  the  sale  by  the  county 
of  its  public  pr(H?erty."  It  will  be  noti<-ea 
tliat  it  Is  stated  that  It  "Is  not  clear  from 
the  language  of  the  section,"  etc.,  which  Ut 
undoubtedly  true,  as  the  application  of  the 
section  to  an  election  on  the  question  of  the 
sale  of  the  public  land  Is  far  from  being 
clearly  apparent  from  the  language  employ- 
ed. But  what  followed  the  statement  In  the 
opinion  in  regard  to  the  doubt  renders  it 
clear  that  what  was  observed  In  reference 
to  It  was  but  a  passing  thought  by  the  writer, 
made  arguendo,  and  without  further  or  oth- 
er weight,  as  the  applicability  of  the  section 
was  not  Involved  or  being  considered.  Coun- 
sel have  reviewed  at  some  length  the  course 
of  legislation  on  the  subjects  involved  in  por- 
tions of  chapter  18,  to  which  we  have  refer- 
red, prior  to  and  resulting  in  the  establish- 
ing in  force  the  several  sections  on  the  sub- 
ject of  the  submissions  of  various  proposi- 
tions by  the  county  board  to  a  vote  of  the 
electors,  and  urge  that  It  becomes  apifareot 
that  it  is  not  only  doubtful  whether  the  pro- 
visions of  section  30  apply  to  an  election  on 
the  question  of  a  sale  of  public  grounds,  but 
It  Is  a  verity  that  they  do  not.  The  precis*- 
question  here  mooted  was  under  considera- 
tion by  this  coiut  In  the  case  of  State  v. 
Anderson,  26  Neb.  617,  42  N.  W.  421,  and  it 
•»vas  announced:  "The  language  of  section 
30  of  part  1,  c.  18,  of  the  Compiled  Statutes, 
held  to  require  a  number  of  votes  equal  to 
two-thirds  of  all  the  votes  cast  upon  any  one 
question,  or  for  all  of  the  candidates  for  any 
one  office  voted  for,  <h:  to  be  filled  at  the 
election  at  which  is  submitted  a  question  of 
selling  the  public  grounds  or  buildings  of  a 
county,  to  be  cast  in  favor  of  such  proposi- 
tion, in  order  to  the  adoption  of  such  propo- 
sition." An  examination  of  the  legislation 
upon  the  subject,  and  of  the  sections  in  force 
at  the  time  of  the  transactions  herein  in- 
volved, leads  us  to  the  conclusion  that  the 
doctrine  of  State  v.  Anderson  is  correct,  and 
it  Is  therefore  approved  and  followed. 

It  is  contended  for  plaintiffs  in  error  that, 
in  the  first  enactments  by  the  legislatures 
upon  the  subject  of  the  sale  of  the  public 
grounds  of  the  county  by  the  county  com- 
missioners, the  requirement  that,  before  any 
sale  could  be  made,  it  should  be  authorized 
by  a  vote  of  the  electors  of  the  county,  al- 
ways appeared  as  a  proviso  in  the  section  In 
which  the  powers  generally  of  the  commis- 
sioners were  specified,  which  is  true,  and 
that  in  the  laws  passed  In  1873  It  appeared 
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as  an  Independent  section,  numbered  15  (It 
is  now  numbered  24);  that,  althougli  at  all 
times  since  the  change  it  has  been  numbered 
as  a  section  of  the  statutes,  it  has  retained 
its  character  of  a  proviso,  a  limitation  of  the 
grant  made  by  the  preceding  section,  to 
which  It  refers  and  has  referred  in  terms; 
and  that  a  repeal  of  the  section  containing 
the  grant  would  carry  with  it  the  proTiso. 
It  may  be  said  that  when  the  change  was 
effected,  and  the  portion  of  the  section  which 
placed  a  limitation  on  the  general  grant  was 
separated  and  numbered,  and  made  a  dis- 
tinct portion  of  the  act,  it  lost,  at  least  tech- 
nically, if  not  in  substance,  its  proyisional 
character.  It  contained  an  allusion  in  direct 
terms  to  the  sale  mentioned  in  the  preceding 
section,  but  was  a  separate  part  of  the  act. 
During  the  legrislative  session  of  1887,  sec- 
tion 23,  which  contained  the  enumeration  of 
the  powers  of  the  county  commissioners,  was 
passed,  of  which  the  portion  we  need  notice 
was  as  follows:  "The  county  boards  of  the 
several  counties  shall  have  power:  •  •  • 
Third.  To  make  all  orders  respecting  the 
'property  of  the  county,  to  keep  the  county 
buildings  insured,  to  sell  the  public  grounds 
or  buildings  of  the  county  and  purchase  oth- 
er property  In  lieu  thereof:  ♦  •  •" — was 
the  subject  of  amendment,  and  in  the  amend- 
atory act  there  appeared,  immediately  after 
the  word  "thereof,"  the  following:  "Provid- 
ed, that  said  county  boards  may  if  they  deem 
It  for  the  best  Interests  of  the  county  to  sell 
county  property  upon  such  terms  of  credit 
as  shall  by  resolution  of  said  county  boards 
be  determined  upon:  provided  further,  that 
such  deferred  payments  shall  be  for  not 
more  than  two-thirds  of  the  purchase  price, 
the  same  to  be  secured  by  a  note  or  notes, 
and  a  first  mortgage  upon  the  property  so 
sold,  said  deferred  payments  to  draw  not 
less  than  six  (6)  per  cent,  interest  per  an- 
num, from  date  until  paid,  said  interest  to 
be  paid  annually.  Said  county  boards  shall 
also  have  the  power  to  sell  or  negotiate, 
without  recourse  upon  the  county,  said  notes 
and  mortgage  so  by  them  taJien:  provided, 
the  same  shall  not  be  sold  for  less  than  par 
value  including  accrued  Interest,"— there  l)e- 
ing  no  other  or  further  changing  In  the  word- 
ing of  the  section  of  the  statute;  It  being, 
except  what  we  have  last  quoted,  a  re-enact- 
ment of  the  section.  The  title  of  the  amend- 
atory act  (see  Sess.  Laws  1887,  c.  20,)  Was 
as  follows:  "An  act  to  amend  section  twen- 
ty-three (23)  of  an  act  entitled  'An  act  con- 
cerning counties  and  county  officers,'  approv- 
ed March  1,  A.  D.  1879."  Section  2  there- 
of reads  as  follows:  "All  acts  or  parts  of 
acts  In  conflict  herewith  are  hereby  repeal- 
ed." The  whole  intent  and  purpose  of  the 
amendment  of  section  23  was  to  allow  a  sale 
to  be  made  on  credit.  It  was  not  the  inten- 
tion to,  In  any  manner  or  to  any  extent, 
change  the  grant  of  power,  either  to  enlarge 
or  extend  It,  except  In  the  particular  just 
noted,  but  to  continue  the  law  in  force  as  it 


was,— to  add  to  It  no  more  than  appeared  In 
the  proviso  In  regard  to  credit  to  be  allowed 
purchasers.  The  amendatory  act  was  other- 
wise but  a  literal  re-enactment  of  the  sec- 
tion, retaining  Its  number  and  arrangement, 
and  number  of  subdivisions,  In  which  were, 
respectively,  stated  the  specific  grants  of 
powers,  and  was  clearly  Intended  to  continue 
It  in  force  uninterruptedly,  and  was  not,  in  a 
strict  or  proper  sense,  a  repeal.  State  v. 
Wish,  16  Neb.  448,  19  N.  W.  686;  State  v. 
Bemis,  45  Neb.  724,  64  N.  W.  348.  There 
was  no  inconsistency  between  the  sections 
of  the  statute  as  amended  and  section  24; 
nor  were  th^,  in  any  sense  or  degi'ee,  re- 
pugnant or  In  conflict.  Further,  we  think 
it  clearly  appears  from  a  consideration  of  the 
scope  and  purpose  of  the  amendment,  the 
manner  In  which  it  was  made,  and  the  terms 
employed  In  the  repealing  clause  of  the 
amended  section,  that  it  was  the  evident  in- 
tention of  the  legislators  not  to  repeal  sec- 
tion 24,  but  to  retain  It,  and  we  are  satisfied 
it  was  not  repealed.  The  continued  exist- 
ence of  section  24,  while  not  of  the  questions 
presented,  was.  In  the  course  of  the  decision, 
recognized  In  State  v.  Anderson,  supra,  and 
also  In  Douglas  Co.  v.  Keller,  supra,  in  which 
It  was  held,  "The  provision  of  section  24,  c. 
18,  Oomp.  St,  that  county  boards  shall  not 
sell  the  public  grounds  of  any  county  with- 
out having  first  submitted  the  question  to 
the  electors  thereof,  Is  mandatory,  and  an 
express  limitation  upon  the  powers  of  the 
several  counties." 

In  the  brief  of  counsel  for  plaintiffs  In  er- 
ror on  motion  for  rehearing  appeared  the 
following  statements  of  propositions  which 
It  was  desired  to  urge:  "The  county  board, 
as  an  administrative  body,  has  no  power  to 
say  that  a  deed  of  the  county,  valid  upon  Its 
face.  Is  void;  and  it  has  no  power  to  audit 
a  claim  against  the  county  based  upon  the 
alleged  Invalidity  of  such  a  deed,  prior  to 
any  adjudication  that  it  is  Invalid.  The 
county  board,  as  an  administrative  body,  had 
no  power  to  review  and  reverse  the  opinion 
and  proceedings  o;  a  prior  board  in  and 
about  the  sale  of  the  lots  In  Douglas  addi- 
tion." In  the  brief  on  rehearing  it  was  ob- 
served: "Stated  generally,  the  only  ques- 
tion in  this  case  Is,  did  the  county  board  of 
1892  have  jurisdiction  to  hear  and  determine 
the  issues  involved  In  the  controversy  be- 
tween Keller  and  Doane  and  the  county  of 
Douglas?"  In  argument,  several  points  were 
discussed;  all  of  them,  however,  connected 
with,  and  bearing  more  or  less  directly  upon, 
the  main  Issues.  As  we  now  view  the  mat- 
ters In  dispute,  they  all  hinge  upon  the  settle- 
ment of  one  or  two  main  propositions,  the 
most  important  of  which  Is  whether  the  com- 
missioners, when  they  attempted  to  make 
the  sale  of  the  public  grounds,  had  authority 
or  power  so  to  do.  In  opening  the  discussion 
of  this  branch  of  the  case,  we  will  first  say 
that,  as  we  gather  the  real  substance  of  the 
cause  of  action,— this  being  mooted  to  somi 
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extent  In  argnnient,— It  was  to  recover  the 
money  from  the  county,  (or  the  payment  of 
which  there  M-as  in  tact  no  consideration,  be- 
cause for  the  sale  of  some  property  to  the 
claimants  there  had  existed  no  authority  In 
the  commissioners,  hence  the  sale  \?as  void 
and  of  none  effect  That  an  action  at  law 
may  be  maintained  in  a  case  of  this  nature, 
when  the  property  sold  and  attempted  to  be 
conveyed  was  real  estate,  is  sustained  in 
Clark  V.  Saline  Co.,  9  Neb.  51G,  4  N.  W.  246; 
Argenti  v.  City  of  San  Francisco,  16  Cal. 
2SS;  Pimental  v.  City  of  San  Francisco,  21 
Cal.  3C2;  McCracken  v.  City  of  San  Pran- 
<i.sco,  16  Cal.  620;  Grogan  v. 'City  of  San 
Francisco,  18  Cal.  690.  The  power  of  coun- 
ty commissioners  generally  to  sell  lands  or 
public  grounds  of  the  county  was  conferred 
by  the  portions  of  section  23  of  the  statute 
hereinbefore  quoted,  but  it  was  so  limited 
and  restricted  in  the  succeeding  section  (24), 
hereinbefore  set  out  in  terms,  that  it  never 
could  become  operative  or  be  exercised,  as 
to  any  of  such  property,  until  the  special  au- 
thority was  vested  by  a  vote  of  the  electors 
of  the  county.  A  submission  of  the  proposi- 
tion to  such  vote,  the  manner  of  submission, 
notice  to  be  given,  etc.,  are  all  provided  in 
other  sections  to  which  we  have  alluded;  also, 
the  requisite  number  of  votes  to  carry  it  is 
prescribed,  as  we  have  seen,  in  section  30, 
which  we  have  discussed  herein. 

There  is  another  section  of  the  statutes  on 
the  subject  Involved,  which,  to  our  mind,  in 
view  of  the  conditions  developed  in  the  case 
-at  bar,  must  play  quite  an  important  part  in 
its  final  adjudication,  viz.  section  29,  which 
reads  as  follows:  "At  the  time  specified  in 
such  notice  a  vote  of  the  qualified  electors, 
shall  be  taken  in  each  precinct  at  the  place 
designated  in  such  notice.  The  votes  shall 
be  received  and  returns  thereof  made,  and 
the  same  shall  be  canvassed  by  the  same  offi- 
cers and  In  the  same  manner  as  required  at 
each  general  election."  It  is  a  part  of  the 
duties,  in  a  canvass  of  the  votes' cast  at  an 
election,  that  abstracts  be  made,  showing  the 
number  of  votes,  and  how  cast,  etc.,  which 
are  preserved  in  the  office  of  the  county  clerk. 
Such  an  al)stract  is  an  official  showing  of  tiie 
facts  required  by  law  to  be  set  forth  therein, 
including  the  number  of  votes  cast  for  or 
against  any  candidate  for  office  or  proposi- 
tion before  the  voters  at  such  election.  Tliat 
abstract  of  the  canvass  of  the  votes  cast  on 
the  proposition  submitted  to  the  voters  of 
Douglas  county,  as  to  whether  the  county 
commissioners  should  be  empowered  to  sell 
tlie  lands  of  the  county,  out  of  the  purported 
sale  of  which  this  controversy  arose,  furnish- 
ed complete  information,  from  which,  when 
viewed  in  the  light  of  section  30  of  the  law 
in  which  the  proportion  of  the  votes  neces- 
sary to  caiTy  the  proposition  was  specifically 
ascertained  and  stated,  the  fate  of  the  prop- 
osition, and  whether  adopted  or  not,  would 
appear  with  mathematical  certainty,  leaving 
nothing  open  for  doubt,  quibble,  or  Invcstiga- 


tton.  The  f|ict  woaM  there  be  shown,— 
would  exist.  It  is  dear  tliat  ibe  statute  did 
net  contemplate  an  offlcial  ttudlng  or  deter- 
mination of  the  county  board  on  the  sub- 
ject of  whether  tbe  proposition  had  carried 
or  not.  No  sncb  tatdt  was  required  of  them, 
or  committed  to  tbdr'  consideration.  Their 
only  duty  was  to  enter  the  fact  on  their  rec- 
ords which  appeared  from  the  official  can- 
vass. See  section  30,  supra.  If  they  made 
an  entry  contrary  to  the  reality  as  It  appeared 
from  the  abstract  of  votes,  it  did  not  consti- 
tute an  official  finding  or  decision,  and  would 
not  bind  any  one,  or  confer  any  power  oa 
them  to  sell  the  land  described  In  the  proposi- 
tion ou  which  the  electors  voted.  This  must 
oeme  to  them  from  the  actual  existence  of 
the  fact  that  the  requisite  number  of  votes 
had  been  cast  for  the  proposition,  to  carry 
It  as  shown  in  the  record  of  the  votes.  Dixon 
Ce.  T.  Field,  111  U.  S.  92,  4  Sup.  Gt.  315; 
UlUer  V.  City  of  Amsterdam  (N.  T.  App.)  43 
N.  E.  6S2.  There  was  no  official  finding  or 
determination  of  the  county  board  in  re- 
spect to  the  votes  polled,  and  the  result  of 
the  election.  Consequently  the  board  which 
entertained  jurisdiction  and  passed  upon  the 
claim  of  Keller  and  Doane  was  not,  in  so 
4olng,  called  upon  to  review  or  reverse  any 
decision  of  a  former  board.  The  want  of 
aothorlty  or  power  of  the  commissioners 
arose  from  the  lack  of  the  requisite  num- 
ber of  wtes  to  work  the  adoption  by  the 
people  of  the  proposition  submitted,  and 
this  appeared  from  the  abstract  or  record  of 
the  votes;  aad  the  attempt  of  the  commis- 
sioners to  make  the  sale  was  bat  an  as- 
B«m]>tlon  of  authority  In  tlie  premises  on 
their  part,  and  the  acts  performed  in  for- 
therance  thereof  were  void,  and  no  title  to 
the  property  ever  passed  to  the  purcliasers. 
That  the  supposed  conveyance  of  the  land 
was  void  and  of  none  effect,  and  that  no 
title  passed,  were  but  incidents  of,  and  sub- 
sidiary to,  the  main  issue;  and  when  the 
sale  was  proved  void  for  want  of  authority 
ia  the  commissioners,  and  so  adjudicated, 
the  Incidental  matters  fell  with  It.  Hence 
tliere  was  no  governing  questions  or  Issues 
•f  the  validity  of  the  conveyance,  or  Inquiry 
In  regard  to  the  title  to  real  property,  which 
could  militate  against  the  Jurisdiction  of 
the  board  to  pass  upon  the  merits  of  the 
dalm. 

It  is  Insisted  that  the  doctrine  announced 
by  this  court  in  the  opinion  in  the  case  of 
Green  v.  Barker.  47  Neb.  934,  66  N.  W.  1032, 
wherein  It  was  said:  "Where  property  has 
been  conveyed,  under  the  provisions  of  the 
act  of  congress  of  May  23,  1844,  which  may 
be  termed  the  Town  Site  Acf  (see  5  Stat. 
657),  by  the  United  States  to  the  corporate 
authorities  of  a  town  or  city,  or  a  trustee 
designated  by  law.  a  deed  executed  by  the 
trustee,  or  the  party  authorised  by  law  to 
make  the  transfer,  evidences  the  determina- 
tion by  the  party  executing  it  that  all  the 
preliminary    steps    have    been    taken,    and 
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necessary  requtrements  compHed  wttb,  and 
that  ttae  person  to  wbom  tbe  deed  runs  la 
tbe  one  entitled  to  receire  It,  and  tbe  ques- 
tion of  tbe  raUdlty  of  tbe  deed  cannot  be 
littgated  in  a  collateral  proceeding,"— Is  ap- 
plicable and  gOTeming  In  the  case  at  bar, 
and,  on  tbe  other  band,  that  tbe  two  cases 
-are  clearly  dlstlsgnisbable  and  nnlifce.  We 
incline  to  the  latter  yiew.  In  the  case  of 
Green  v.  Barker  there  was  In  adjndlcatlon 
tbe  right  to  make  a  collateral  attack  npon  a 
deed  dnly  executed  by  a  party  In  whom  tbe 
power  to  dispose  of  tbe  land  conveyed  was 
fully  Tested  by  law,  and  In  whom  further 
rested  tbe  power  to  examine  and  determine 
tbe  right  of  tbe  pa'ty  applicant  for  w  de- 
mandant of  a  conveyance  to  the  property  to 
so  demand  and  receive  the  conveyance  and 
title;  to  settle  whether  any  such  party  had 
performed  tbe  acts  or  made  tbe  payments 
which  by  law  constituted  a  consideration 
for  the  conveyance  to  bim,— a  question  of 
whether  there  bad  been  an  irregular  or  mis- 
taken exercise  of  a  fully-vested  power  m 
authority.  In  the  case  at  bar  It  was  not 
a  query  as  to  any  Irregularity  or  mistake  in 
tbe  exercise  of  an  existing  power,  but  the 
authority  itself  was  denied.  The  power  to 
act  was  controverted,  which  presented  an 
issne  for  settlement  entirely  different  from 
that  raised  by  the  facts  In  Green  v.  Barker. 
We  have  now  noticed  and  disposed  of  the 
main  questions  argued  on  the  rehearing. 
There  were  some  others,  tbe  disposition  ol 
which  turn  upon,  and  must  follow,  that  ol 
those  directly  settled;  also,  some  which 
were  disposed  of  In  tbe  former  opinion,  and 
with  tbe  discussion  and  settling  of  which 
at  that  time,  on  further  examination,  we  are 
entirely  satisfied,  and  will  content  ourselves 
at  this  time  by  signifying  our  approval. 
It  follows  that  we  adhere  to  the  conclusions 
announced  In  tbe  former  opinion,  and  that 
tbe  Judgment  of  tbe  district  court  Is  reaf- 
firmed.   Heafflrmed. 


DOtTGLAS  COUNTY  v.  KELLER  et  al. 

(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  67  N.  W.  195. 

HARRISON.  J.  There  was  a  judgment  in 
the  diRtrlct  court  for  cinimants  in  this  case,  on 
an  npi>eal  from  the  action  of  the  connty  board 
of  Douglas  cninty  on  a  claim  of  Charles  B. 
Keller  and  others,  presented  against  tbe  county, 
which,  in  error  proceedinim  to  this  court,  was 
affirmed.  See  43  Neb.  (535,  62  N.  W.  60.  A 
motion  was  nfterwards  filed  In  behalf  of  the 
county  to  set  the  judgment  aside,  which,  on 
hearing,  was  overruled.  To  review  such  ruling, 
error  was  prosecuted  for  the  county,  and  on 
presentation  liore  the  jndement  of  the  lower 
court  was  affirmed.  See  48  Neb.  299,  67  N.  W. 
195.  And  on  motion  a  rehearing  was  granted, 
pursuant  to  which,  in  the  regulnr  course,  the 
case  has  been  again  submitted.  As  this  case 
presents  the  same  points  for  settlement  as  have 
been  determined  in  the  case  of  Stenberg  v.  State 
(opinion  filed  at  this  time)  69  N.  W.  S49,  follow- 
ing the  conclusions  therein  the  judgment  here- 
in must  be  reaffirmed.     Judgment  accordingly. 


VILLAGE  OP  CULBERTSON  v. 

HOLLIDAY. 

(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 

Nbouobnce—Evidbncb—Instrcctioss— Province 

of  coukt  asu  jukv— compabative 

Neouoence. 

1.  In  a  suit  against  a  municipal  cor^ration 
for  damages  alleged  to  have  been  sustained  by 
plaintiff  falling  into  an  unguarded  excavation 
in  a  lot  fronting  on  a  street,  a  correct  plan  or 
drawing  of  the  excavation  and  the  surrounding 
locality  is  competent  evidence. 

2.  The  law  requires  of  a  person  the  exercise 
of  care  and  caution  commensurate  with  the  dan- 
ger confronted,  but  this  rule  involves  uo  more 
than  the  exercise  of  ordinary  care  and  prudence 
In  view  of  the  circumstances. 

3.  The  law  does  not  require  of  an  old  person 
the  exercise  of  greater  care  to  avoid  injury  than 
it  requires  of  a  youug  and  vigorous  one.    It  re- 

?uireB  of  each  the  exercise  of  ordinary  care. 
t  requires  of  neitber  the  exercise  of  extraordi- 
nary care. 

4.  Whether  a  certain  act  or  omission  is  or  is 
not  evidence  of  negligence  is  for  the  court,  but 
whether  such  evidence  convicts  a  party  of  negli- 
gence is  for  the  Jury. 

5.  It  is  error  for  a  court  to  state  to  a  jniy  a 
circumstance  or  group  of  circumstances  as  to 
which  there  has  been  evidence  on  the  trial,  and 
instruct  that  they  amount  to  neglitrence.  Rail- 
way Co.  V.  Baier,  55  N.  W.  913,  37  Neb.  253, 
followed. 

6.  Such  expressions  as  "slight  negligence," 
and  "slight  want  of  ordinary  care"  should  not 
be  used  in  instructions,  as  they  tend  to  obscure 
and  confuse  what  should  be  stated  in  plain  and 
concise  language. 

7.  In  an  action  for  damages  for  injuries  al- 
leged to  have  been  sustained  through  the  negli- 
gence of  another,  there  is  no  such  issne  as  the 
slight  negligence  of  any  one. 

8.  The  doctrine  of  comparative  negligence  is 
not  in  force  in  this  state.  Our  courts  recognize 
no  degrees  of  negligence.  The  rule  is  that  if  a 
person,  himself  in  the  exercise  of  ordinarv  care, 
is  injured  through  the  negligence  of  another,  be 
may  recover,  but  if  his  own  negligence  con- 
tributed to,  or  was  the  proximate  cause  of,  the 
Injury,  he  cannot  recover. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Hitchcock  county; 
Welty,  Judge. 

.  Action  by  Alexander  Q.  Holllday .  against 
tbe  village  of  Culbertson.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

L.  H.  Blackle<lge,  for  plaintiff  in  error. 
Wm.  O.  Woolman  and  Ck>bb  &  Harvey,  for 
defendant  In  error. 

RA6AN,  C.  On  April  12,  1883,  Alexander 
G.  Holllday  was  conducting  a  store  on  the 
southeast  comer  of  the  Intersection  of  Tay- 
lor avenue  and  Wyoming  street.  In  tbe  vil- 
lage of  Culbertson.  HoUiday's  residence 
was  a  block  west  and  a  half  block  south  of 
his  store.  At  that  date  there  existed  an  ex- 
cavation in  tbe  lot  on  tbe  southwest  corner 
of  tbe  intersection  of  said  thoroughfares,  and 
Immediately  west  of  Holllday's  store.  This 
excavation  bad  been  made  for  tbe  purpose  of 
erecting  a  building  on  said  lot.  Tbe  night 
of  said  day  was  very  dark,  and  Holllday, 
then  going  from  his  store  to  bis  residence, 
fell  into  said  excavation  and  was  Injured. 
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He  brought  this  suit  against  the  village  of 
Oulbertson  to  recover  damages  for  said  Inju- 
ry, claiming  that  be  had  sustained  the  same 
while  in  the  exercise  of  ordinary  care,  and 
through  the  negligence  of  the  village  in 
failing  to  protect  such  excavation  by  bar- 
riers, danger  signals,  or  otherwise.  He  bad 
a  verdict  and  Judgment,  and  the  village  has 
brought  the  same  here  for  review  on  error. 

1.  On  the  trial  of  the  case  the  court  permit- 
ted to  be  given  In  evidence  a  diagram,  plan, 
or  drawing  of  the  place  of  the  excavation 
and  the  surrounding  locality.  This  ruling 
of  the  court  is  assigned  for  error.  A  proper 
foundation  was  laid  for  the  Introduction  of 
this  diagram,  and  It  was  competent  evi- 
dence. 

2.  It  appeared  from  HoUlday's  testimony 
that,  prior  to  falling  Into  the  excavation,  lie 
was  aware  of  its  existence.  The  village  re- 
quested the  court  to  give  an  instruction  to 
the  Jury  to  the  effect  that,  since  HoUiday 
was  aware  of  the  excavation  prior  to  bis 
Injury,  in  attempting  to  pass  along  the  street 
by  the  excavation  it  was  incumbent  upon  htm 
to  use  extraordinary  care  and  precaution, 
and  unless  he  did  so  he  could  not  recover. 
The  district  court  refused  to  give  this,  and 
instructed  the  Jury,  in  effect,  that  HoUiday 
was  not  required,  in  attempting  to  pass 
along  the  street  by  the  excavation,  to  exer- 
cise the  highest  possible  degree  of  caution, 
and  that  It  was  sufficient  if  be  exercised  rea- 
sonable and  ordinary  care  and  caution  under 
the  circumstances  of  the  case.  This  action 
of  the  court,  it  is  claimed.  Is  erroneous.  We 
do  not  think  it  was.  It  is  true  that  the  law 
requires  of  a  person  that  he  shall  exercise 
care  and  caution  commensurate  with  the 
danger  confronted,  hut  this  is  only  exercising 
ordinary  care  and  prudence  in  view  of  the 
circumstances.  In  City  of  Beatrice  v.  Reid, 
41  Neb.  214,  59  N.  W.  770,  it  was  held  that: 
"If  one  attempts  to  pass  over  a  place  of 
danger,  the  law  requires  him  to  exercise  cau- 
tion commensurate  with  the  obvious  peril; 
but  this  means  that  the  law  only  requires  of 
the  party  to  exercise  ordinary  care,  the  dan- 
ger and  bis  Icnowledge  thereof  considered." 
And  here  we  remark  that  the  defendant  in 
error  was  a  man  77  years  of  age,  and  the 
court,  at  the  request  of  the  village,  instruct- 
ed the  Jury  as  follows:  "You  are  instructed 
that  a  person  far  advanced  in  years,  and 
feeble,  is  bound  to  use  greater  care  in  avoid- 
ing defects  and  dangers  such  as  the  excava- 
tion testified  about  than  a  young  and  vigor- 
ous person."  This  Instruction  was  wrong,— 
all  wrong.  The  law  does  not  require  an  old 
person  to  exercise  greater  care  to  avoid  in- 
Jury  than  it  requires  of  a  young  and  vigor- 
ous one.  It  requires  of  each  the  exercise  of 
ordinary  care. 

3.  The  third  assignment  of  error  is  that  the 
court  erred  in  refusing  to  give  an  instruction, 
asked  by  the  village,  to  the  effect  that  it  was 
not  an  insurer  against  accidents  upon  its 
streets,  and  the  mere  fact  that  Holllday  fell 


into  the  excavation  and  was  injured  would 
not  enable  him  to  recover.  The  court  did  not 
err  in  refusing  to  give  this  instruction,  as  in- 
struction No.  14  given  at  the  request  of  the 
village  told  the  Jury  that  the  fact  that  HoUi- 
day feU  Into  the  excavation  and  was  injured 
was  not  sufficient  to  entitle  him  to  recover, 
unless  they  should  And  that  his  injury  was 
caused  by  the  negligence  of  the  viUage,  and 
that  no  negligence  of  HoUlday's  contributed 
to  such  injury.  The  court  was  not  obliged  to 
tell  the  Jur,v  that  the  village  was  not  an  In- 
surer against  accidents  upon  its  streets.  No 
such  an  issue  was  made  in  the  pleadings, 
and  no  such  a  claim  made  at  the  triaL 

4.  It  is  insisted  that  the  court  erred  in  re- 
fusing to  give  the  foUowlng  instruction: 
"You  are  Instructed  that  the  mere  fact  that 
the  defendant  village  permitted  an  excava- 
tion to  be  made  and  exist  alongside  of,  or  ex- 
tending a  short  distance  into,  the  highway, 
for  the  purpose  of  the  erection  of  a  building, 
would  not,  of  itself,  constitute  negligence." 
If  the  village  permitted  an  excavation  to  be 
made  in  one  of  its  public  streets,  and  per- 
mitted it  to  exist  there  without  barriers  or 
danger  signals,  then  these  facts  were  evi- 
dence of  negligence.  Whether  a  certain  act 
or  omission  is  or  is  not  evidence  of  negli- 
gence is  for  the  court,  but  whether  such  evi- 
dence convicts  a  party  of  negligence  is  for 
the  Jury.  Spears  v.  Railroad  Co.,  43  Neb. 
720,  62  N.  W.  68.  By  the  Instruction  under 
consideration  the  village  requested  the  court 
to  charge  the  Jury,  in  effect,  that  certain  acts 
or  omissions  did  not  constitute  negli^nce. 
The  court  correctly  declined  to  so  charge. 

5.  Another  argument  is  that  the  court  erred 
in  refusing  to  give  the  Jury  the  foUowlng  in- 
struction: "You  are  instructed  that  if  you 
find  that  the  injury  complained  of  by  plain- 
tiff was  caused  by  the  mutual,  concurring 
negligence  or  fault  of  both  plaintiff  and  de- 
fendant, then  the  plaintiff  cannot  recover." 
The  court  had  already  instructed  the  Jory,  in 
No.  9,  at  the  request  of  the  village,  that, 
though  there  may  have  been  negligence  on 
the  part  of  the  viUage,  yet  If  the  plaintiff, 
by  the  exercise  of  reasonable  and  ordinary 
care,  could  have  avoided  the  consequences  of 
such  negligence,  he  could  not  recover.  This 
was  all  the  village  was  entitled  to.  The 
court  did  not  err  in  refusing  to  give  the  in- 
struction requested. 

6.  The .  next  argument  we  notice  is  that 
the  court  erred  in  refusing  to  give  instruc- 
tions 12,  14,  and  17  requested  by  the  vil- 
lage. By  these  instructions  the  court  was 
requested  to  charge  the  Jury,  in  effect,  that 
if  there  was  no  sidewalk  along  by  the  ex- 
cavation, but  was  a  sidewalk  on  the  op- 
posite side  of  the  street,  and  that  HoUiday, 
knowing  these  facts,  attempted  to  pass 
along  on  the  south  side  of  the  street,  by  the 
excavation,  on  a  dark  night,  he  was  guilty 
of  contributory  negligence.  It  is  error  for 
a  court  to  state  to  a  Jury  a  circumstance  or 
group  of  circumstances  as  to  which  thpre 
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has  been  evidence  on  the  trial,  and  instruct 
the  jnry  that  they  amount  to  contributory 
negligence.  The  court  may  tell  the  Jury 
what  act  or  omission  Is  evidence  of  negli- 
gence or  contributory  negligence,  but  it  Is 
for  the  Jury  to  say  whether  these  facts  con- 
vict the  party  of  negligence.  Railway  Oo, 
y.  Baler,  37  Neb.  253,  55  N.  W.  913;  Railway 
Co.  V.  Craig,  39  Neb.  601,  58  N.  W.  209.  and 
cases  there  cited.  This  has  been  ruled  so 
many  times  In  this  court  that  we  are  sur- 
prised to  find  counsel  aslcing  the  district 
court  to  Instruct  the  Jury  that  certain  acts 
or  omissions  of  a  litigant  constitute  negli- 
gence on  his  part  The  court  correctly  re- 
fused the  Instructions. 

7.  The  Tillage  requested  the  court  to  In- 
struct the  Jury,  in  eCTect,  that  if  Holliflay, 
knowing  of  the  existence  of  the  excavation, 
and  Its  condition,  had  passed  by  the  same 
dally  for  some  time,  and,  knowing  that 
there  was  no  sidewallc  along  the  street  in 
front  of  such  excavation,  but  was  a  side- 
walk on  the  opposite  side  of  the  street, 
chose  to  go  on  the  south  side  of  the  street, 
and  along  by  said  excavation,  these  facti 
were  proper  for  the  Jury  to  consider  In  de- 
termining whether  HolUday's  conduct,  un> 
der  the  circumstances,  was  negligence.  The 
court  refused  to  give  this  instruction,  and, 
at  the  request  .of  HolUday,  instructed  the 
Jnry  to  the  effect  that,  HoUiday  knowing 
of  the  excavation,  his  conduct,  under  the 
circumstances,  was  not  conclusive  evidence 
of  negligence.  The  instruction  refused  was 
a  correct  statement  of  the  law,  but,  since 
the  court  told  the  Jury  that  his  conduct  was 
not  conclusive  evidence  of  negligence 
against  him,  the  village  was  entitled  to  have 
the  Jury  Instructed  that  they  might  take 
into  consideration  his  knowledge  and  con- 
duct In  determining  whether  he  had  been 
guilty  of  negligence.  We  do  not  think  that 
It  would  have  been  error  for  the  court  to 
have  refused  the  Instruction  requested,  if 
the  one  requested  by  the  village  had  not 
been  given. 

8.  Another  argument  is  that  the  court  erred 
in  refusing  to  instruct  the  Jury  as  follows: 
"You  are  Instructed  that  if  the  plaintiff  was 
guilty  of  any  negligence,  however  slight, 
which  contributed  directly  to  cause  the  In- 
Jury  complained  of,  he  cannot  recover."  In 
Railway  Co.  v.  Craig,  39  Neb.  601,  58  N.  W. 
200,  we  said  that  such  expressions  as  "slight 
negligence"  and  "slight  want  of  ordinary 
care"  should  never  be  used  in  Instruct  i<ins 
to  Juries,  as  such  expressions  tend  to  ob- 
scure and  confuse  what  should  be  stated  In 
plain  and  concise  language.  We  adhere  to 
that  ruling,  and  accordingly  hold  that  the 
court  did  not  err  in  refusing  to  give  the  in- 
struction requested.  This  Instruction  was 
copied  from  Orleans  Village  v.  Perry,  24 
Neb.  831,  40  N.  W.  417.  But  this  court  In 
that  case  did  not  approve  of  the  instruction. 
All  we  did  say  of  the  Instruction  In  that  case 
was  that  the  giving  it  was  not  prejudicially 


erroneous.  In  the  case  at  bar,  Holllday  was 
injured;  and  the  inquiry  here,  as  in  all  other 
cases  of  this  character,  was  and  is,  by  whose 
fault  was  it  that  the  injury  was  inflicted? 
If  UoUiday  himself,  while  in  the  exercise  of 
ordinary  care,  was  injured  through  the  fault 
and  the  negligence  of  the  village,  he  Is  en- 
titled to  recover.  If  the  proximate  cause  of 
his  Injury  was  his  own  negligence,  he  Is  not 
entitled  to  recover.  There  was  not,  and  can- 
not be  in  such  a  case,  any  question  of  the 
slight  negligence  of  any  one. 

9.  At  the  request  of  Holllday  the  court  In- 
structed the  Jury  that,  to  entitle  him  to  re- 
cover, "be  need  not  be  wholly  free  from  neg- 
ligence, provided  his  negligence  is  but  slight, 
and  the  other  party  is  guilty  of  gross  negli- 
gence In  comparison  therewith,  as  defined  in 
these  Instructions."  A  final  argument  is  that 
the  giving  of  this  Instruction  was  error.  We 
think  it  was.  The  instruction  is  an  applica- 
tion of  the  doctrine  of  comparative  negli- 
gence,—a  rule  in  force,  so  far  as  we  know, 
only  in  the  courts  of  the  state  of  Illinois. 
This  rule  Is  not,  and  has  never  been,  in  force 
in  this  state.  There  are  no  degrees  of  neg- 
ligence here.  The  rule  here  is  that  If  a  per- 
son, himself  In  the  exercise  of  ordinary  care. 
Is  injured  through  the  negligence  of  another, 
he  may  recover,  but  if  his  own  negligence 
conti-ibuted  to,  or  was  the  proximate  cause 
of,  the  injury  received,  he  cannot  recover. 
It  is  said  by  counsel  for  Holllday  that  this 
court.  In  Lincoln  v.  UiUIIan,  18  Neb.  114,  24 
N.  W.  444,  and  Orleans  Village  v.  Perry,  24 
Neb.  881,  40  N.  W.  417,  has  approved  of  the 
rule  involved  In  the  instruction  under  con- 
sideration, but  counsel  are  mistaken.  It  is 
true  that  an  Instruction  very  similar  to  the 
one  here  was  given  In  each  of  those  cases, 
lut  this  court  did  not  approve  of  the  instruc- 
tion in  either  of  said  cases.  All  that  we  did 
say  was  that,  if  the  instruction  given  in 
those  cases  was  erroneous,  it  was  error  with- 
out prejudice  to  the  plaintiffs  Id  error.  We 
think  that  the  clasRiflcation  of  negligence  at- 
tempted in  the  instruction  given  by  the  dis- 
trict court  is  wrong  in  principle,  and  leads  to 
confusion.  Railroad  Co.  v.  Lockwood,  17 
Wall.  357.  In  McPhecters  v.  Railroad  Co., 
4r<  Mo.  22,  the  court  said  that  "In  law  there 
Is  no  difference  between  negligence  and  gross 
negligence,  the  latter  being  nothing  more 
than  the  former,  with  the  addition  of  a  vitu- 
perative epithet."  In  Wells  v.  Railroad  Co., 
24  N.  Y.  181,  the  court  said  that  the  sup- 
posed distinction  between  different  degrees 
of  negligence  should  be  discarded  as  illusory 
and  Impracticable.  In  disapproving  of  the 
instruction  under  consideration,  we  are  not 
laying  down  a  rule  In  conflict  with  those 
cases  which  permit  a  plaintiff  to  recover  for 
an  injury  Inflicted  upon  him  by  the  negli- 
gence of  another  where  he  himself  negli- 
gently placed  himself  in  danger.  Those  cases 
permit  an  injured  party  to  recover,  notwith- 
standing that  be  negligently  placed  himself 
In  a  dangerous  situation,  because  the  evi- 
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dcnce  disclosed  the  failure  of  the  other  party 
to  exercise  ordinary  care  after  dlscoTerinj; 
the  Injured  party's  danger.  Those  cases, 
then,  are  In  harmony  with  the  rule  that  we 
announce  here,— that,  to  enable  the  plain- 
tiff to  recover,  the  evidence  must  show  that 
the  proximate  cause  of  his  Injury  was  the 
nejcllgence  of  the  defendant,  and  that  at  the 
time  he  himself  was  in  the  exercise  of  ordi- 
nary care;  that  is,  that  his  going  originally 
Into  a  position  of  danger  was  not  the  proxi- 
mate cause  of  the 'injury  he  received.  Not 
only  did  the  district  court  err  in  giving  the 
liifitruction  under  consideration,  but  we  are 
constrained  to  say  that  we  thinli  the  instruc- 
tion was  prejudicially  erroneous.  The  Judg- 
ment of  the  di8.trlct  court  is  reversed.  Re- 
versed and  remanded. 


STORZ  et  al.  v.  FINKELSTEIN  et  al. 
(Supreme  Court  of  Nebraska.     Jan.  7,  1897.) 

ATTACHMBNT — AOTIOM    ov    BoND  —  Plbadiso — 
Burden  op  Phoop— Liability  op  Attaob- 

MENT  PLAlNlirP— HaKMI.ESS  EkKOR. 

1.  In  an  action  on  an  attachment  )>oncI,  where 
the  answer  is  a  general  denial  of  the  avermenta 
of  the  petition,  the  burden  is  upon  the  plaintiff 
to  show  that  the  attachment  was  wrongfully 
issued;  that  is,  that  the  averments  in  attach- 
ment affidavit,  as  ground  for  the  writ,  were  un- 
true.    Ryan  and  Ragan,  CC,  dissenting. 

2.  An  instruction  in  such  a  case  which  per- 
ui  s  the  jury  to  return  a  verdict  for  the  plaintiff 
if  they  find  that  the  attachment  was  merely 
dissolved  hrld  erroneous.  Ryan  and  Ragan, 
CC,  dissenting. 

3.  A  judgment  will  not  be  reversed  for  errors 
committed  in  giving  instructions  where  it  is 
not  shown  the  unsuccessful  party  conid  have 
been  prejudiced  thereby. 

4.  An  attachment  bond  is  valid  without  the 
signature  of  the  attaching  plaintiff;  and,  where 
he  does  not  sign  the  bond,  he  is  not  liable  there- 
on to  defendant  in  attachment-  Ryan  and  Ra- 
gan, CC,  dissenting. 

(Syllabus  by  the  Court) 

On  rehearing.  Reversed  In  part,  and  afllrnt- 
ed  in  part 

For  former  opinion,'  see  60  N.  W.  1020,  48 
Neb.  27. 

NORVAL,  J.  Louis  M.  Finkelstein  recovered 
Judgment  hi  the  court  below  against  Gottleib 
Store,  Joseph  D.  Iler,  and  Theodore  Olsen  up- 
on an  attachment  bond.  The  d^endants  Joint- 
ly and  severally  prosecuted  error  to  this  court, 
and  a  Judgment  of  reversal  was  entered  at  the 
last  term,  the  opinion  being  reported  in  48  Neb. 
27,  and  66  N.  W.  1020.  A  motion  for  a  rehear^ 
Ing,  based  upcm  three  grotmds,  was  sustained, 
and  the  cause  again  submitted  for  consident- 
lion. 

It  la  urged  that  the  Judgment  of  the  lower 
court  should,  in  any  event,  be  affirmed  as  to 
the  defendant  Olsen.  The  Judgment  as  to  him 
was  reversed  for  the  giving  of  this  instruction: 
"(1)  In  order  that  plaintiff  may  recover  In  this 
action,  he  must  satisfy  you  by  a  preponderance 
•of  all  the  evidence— First,  that  defendants 
Stotz  and   Iler,  In  a  suit  brought   by   them 


against  him,  caused  an  attachment  to  be  is- 
sued and  levied  on  his  bottling  worl^-  second. 
that  said  attachment  was  dissolved  la  due 
course  of  law;  third,  as  to  the  amount  of  dam- 
ages, if  any,  suffered  by  him  as  a  dteect  re- 
sult of  the  issuance  and  levy  of  said  attach- 
ment; fourth,  that  the  attachment  bond  was 
duly  executed  by  defendant  Olsen."  An  ex- 
amination of  the  briefs  and  arguments  has 
failed  to  convince  the  writer  that  this  instruc- 
tion stated  the  correct  nde  applicable  ts  the 
issues  made  by  the  pleadings,  either  as  to 
Olsen  or  his  co-defendants.  It  will  be  observed 
that  the  suit  Is  upon  an  attachment  undertak- 
ing, conditioned  in  accordance  with  the  pro- 
visions of  section  200  of  the  Code  of  Civil  Pro- 
cedure, "tliat  the  plaintiff  shall  pay  the  de- 
fendant all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  If  the  order  be  wrongs 
fully  obtained."  There  is  no  possible  room  for 
doubt  that  no  liability  arises  upon  such  a  bond 
unless  the  attachment  was  wrongfully  Issued, 
and  the  burden  of  establishing  that  fact  is  up- 
on the  plaintiff.  No  decision  rendered  nnder 
a  statute  lilse  our  own  holds  the  contrary  to  be 
true.  The  element  of  the  wrongful  issuance 
of  the  attachment  was  omitted  from  the  In- 
struction quoted,  except  it  is  contained  In  the 
second  subdivision  thereof,  namely,  "that  said 
attachment  was  dissolved  in  due  course  of 
law."  In  the  former  opinion  it  was  held  that 
this  language  was  not  sufficient  to  show  that 
the  attachment  was  wrongfully  sued  out,  and 
that  view  is  evidently  soimd,  inasmuch  as  ttae 
attachment  may  have  been  dissolved  for  mere 
defects,  omissions,  or  Irregularities  otmunitted 
by  the  officer  in  issuing  the  writ.  Doubtless. 
the  discharge  of  an  attachment  on  a  flndlng  in 
favor  (rf  the  def«idant,  on  an  issue  as  to  the 
truth  of  the  facts  alleged  as  the  ground  for  the 
writ,  is  conchisive  between  the  parties  in  an 
action  on  the  bond  that  the  writ  was  wrong- 
fully obtained,  unless  It  has  been  reversed  on 
error.  Hoge  v.  Norton,  22  Kan.  266;  Mitchell 
V.  Mattlngly,  1  Mete  (Ky.)  237;  Boatwri«^t 
V.  Stewart,  37  Ark.  614.  But  the  Instruction 
under  ccHisideration  failed  to  Inform  the  Jury 
that  they  most  find  the  attachment  was  dis- 
charged for  want  of  sufficient  grounds  for  the 
obtaining  of  the  writ  to  Justify  a  recovery  on 
the  bond.  The  effect  of  the  instruction  was  to 
withdraw  from  the  consideration  of  the  Jury 
whether  the  attachment  had  been  wrongfDUy 
obtained,  and  to  allow  a  recovery  if  they  found 
the  writ  had  been  discharged  for  any  cause. 
The  authorities  generally  hold  that  an  attadi- 
ment  is  not  wrongfully  obtained,  unless  it  is 
shown  that  the  plaintiff  has  no  meritorions 
cause  of  action  against  the  defendant,  or,  hav- 
ing such  a  cause  of  action,  the  ground  stated 
in  the  attachment  affidavit  Is  untrue.  The 
word  "wrongful,"  as  used  In  the  statute,  does 
not  apply  to  a  dissolution  of  an  attachment 
on  account  of  defects  in  the  form  of  the  pro- 
ceedings, or  for  mere  omissions,  irregnlarities. 
or  informalities  which  the  officer  may  have 
committed  in  the  issuance  of  the  process. 
The   statute   of  Florida  (1892,   }  1640)    re- 
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tbtt  plaintiff  In  attadiment  to  give  a 
bond,  with  at  least  two  or  more  sureties,  In 
doable  tlie  amosnt  claimed,  conditioned  "to 
jay  all  costs  and  damages  which  the  defendant 
may  snatain  in  consequence  of  Improperiy  suing 
out  said  attachment."  The  court,  in  constro- 
ing  the  above  provision,  in  Steen  y.  Ross,  22 
Fla.  480,  say:  "We  think  the  word  'imiiroper- 
ly,'  as  used  in  the  statute,  has  a  broader 
signiflcatlon  than  a  mere  irregularity,  and  that 
it  is  Insnfficlent  to  allege  as  a  breach  of  the 
coodltion,  although  lu  the  express  words  of  the 
bond,  that  It  was  improperiy  issued.  The 
breach  should  state  with  distinctness  in  what 
its  impropriety  consisted.  It  is  only  Improperly 
issued  when  the  plalntUT  has  no  merltorions 
cause  of  action,  of  that  class  of  actions  In 
irhlcb  the  law  authorizes  a  resort  to  the  rem- 
edy against  the  defendant,  or,  Imving  such  a 
cause  of  action,  the  ground  alleged  In  the  affi- 
davit for  its  issue  Is  untrue,  or  not  one  of  the 
grocinds  enomeiated  which  must  exist  before 
it  can  be  obtained.  We  do  not  think  it  was 
intended  to  cover  a  case  where  the  plaintiff 
had  a  meritarious  cause  of  action  of  the  class 
for  which  an  attachnkent  may  legally  issae, 
and  when  the  cauae  for  its  Issuance  is  one  of 
those  qiecifled  in  the  ^latute,  and  such  cause 
is  tme  if  the  attachment  was  dissolved  for 
•ome  Irregularity,  or  for  some  technical  rea- 
son." The  doctrine  announced  lu  the  foregoing 
is  stated  with  approval  in  Dralie,  Attachm.  S 
170,  and  Shlnn,  Attachm.  gi  183,  1S7.  Sharpe 
T.  Hunter,  16  Ala.  765,  was  a  suit  upon  an  at- 
tachment bond,  conditioned  substantially  like 
the  one  at  bar.  The  order  for  attachment  was 
quashed  fbr  a  defect  in  the  afOdavit  'upon 
wbieh  It  lasned.  The  trial  court  charged  the 
>ury  that.  If  they  believed  the  writ  of  attach- 
ment sued  out  was  abated  on  plea,  the  plain- 
tiff was  entitled  to  recover  his  actual  damages 
sustained.  The  supreme  court  held  this  in- 
Btroctlon  erroneons.  Chilton,  J.,  in  the  course 
of  his  opinion,  observed:  "What  Is  meant  t^ 
the  term  'wrongful,'  as  used  in  the  statute  to 
which  this  bond  conforms?  Was  It,  as  is  con- 
tended by  connfiel  for  the  defendant  in  error, 
designed  to  apply  to  defects  in  the  form  of 
the  proceedings,  on  account  of  which  the  at- 
tachmeat  should  be  quashed,  as  well  as  to  the 
ground  upon  which  It  was  to  be  Issued?  Or 
was  the  object  of  the  fiamera  of  the  act  mei<e- 
ly  to  provide  a  remedy  agaimt  persons  who 
should  resort  to  this  extraordinary  remedy  to 
the  prejudice  of  another,  without  cause  or  suf- 
ficient ground  therefor?  It  Is  to  my  mind 
perfectly  clear  that  the  latter  construction  Is 
the  correct  one.  •  •  •  We  think  tliat  by 
the  wrongful  suing  out  of  the  attncbment  is 
meant,  not  the  omissions,  Irregularities,  or  In- 
fcrmaUtles  which  the  officer  issuing  the  process 
may  have  committed  In  its  Issuance,  but  that 
the  party  resorted  to  It  without  sufficient 
ground.  The  case  of  Kirksey  v.  Jones,  7  Ala. 
022,  not  only  fully  sustains  this  view,  but  goes 
quite  beyond  It.  So  far  as  it  conforms  to  this 
construction  of  the  statute,  we  fully  approve 
of  that  decision."    Bank  v.  Jeffries,   73  Ala. 


iS3,  was  founded  on  an  attachment  bond.  The 
court,  on  defining  the  term  "wrongful,"  say: 
"The  meaning  of  this  is  not  that  the  attac-b- 
ment  proceedings  are  faulty,  and  liable  to  be 
al>ated  or  quashed.  Such  defects  furnish  no 
grounds  for  recovery  of  damages.  To  bo  'wrong- 
ful,' within  the  statute,  none  of  the  statutory' 
grounds  for  attachment  must  exist.  Sharpe  v. 
Hunter,  16  Ala.  76S;  Drake,  Attachm.  i  170; 
Dnrr  v.  Jackson,  50  Ala.  203.  To  Justify  an 
attachment,  there  must  be  a  debt,  due  or  to 
become  due,  and  one  of  the  enumerated  statu- 
tory grounds  for  attachment  must  exist  Lock- 
hart  V.  Woods,  38  Ala.  631;  Durr  v.  Jackson, 
supra.  If  either  of  these  be  wanting  in  fact, 
no  matter  how  sincerely  the  attaching  creditor 
may  believe  It  to  exist,  then  the  attachment 
is  wrongful.  In  such  case  the  measure  of  re- 
covery In  a  suit  on  the  bond  is  the  actual  In- 
Jury  sustained.  •  *  •  And  in  such  action 
the  onns  rests  with  the  plaintiff  to  prove  the 
falsity  of  the  affidavit,  or,  -wbat  is  the  same 
thing,  the  nonexistence  of  the  ground  (Hl 
which  the  attachment  was  sued  out"  In  Cal- 
houn V.  Hannan,  87  Ala  277,  6  South.  291,  it 
was  ruled  that  an  action  could  not  be  maintain- 
ed on  an  attachment  bond  unlen  the  attach- 
ment was  wrongfully  sued  out;  that  Is,  unless 
it  was  Issued  without  the  existence  of  any  one 
of  the  facts  which  authorize  a  resort  to  the 
process.  In  Garretson  v.  Zacharle,  8  Mart  (N. . 
S.)  481,  It  was  decided  that  the  surety  on  an 
attachment  bond  is  not  liable  when  the  at- 
taching creditor  failed  in  his  cause  of  action 
by  reason  of  some  Irregularity  In  the  pro- 
ceedings, posterior  to  the  bond.  In  Fettlt  v. 
Mercer,  8  B.  Mon.  51,  It  was  decided  that  the 
mere  failure  of  the  plaintiff  in  attachment  to 
prosecute  bis  suit  to  Judgment  does  not  con- 
stitute a  Iveach  of  the  condition  of  the  bond. 
To  the  same  effect  are  Cooper  v.  Hill's  Adm'x, 
3  Bush,  219,  and  Nockles  v.  Eggspleler,  47 
Iowa,  400. 

In  the  first  opinion  filed  herein,  Eaton  v. 
Bartscherer,  5  Neb.  488,— two  cases,— was- 
clted  to  sustain  the  doctrine  that  a  suit  on  an 
attachment  bond  cannot  be  maintained  mere- 
ly on  account  of  the  attachment  having  been 
dissolved  for  omissions  or  Irregularities  In 
Issuing  the  writ.  A  reference  to  the  opinion 
will  disclose  that  It  Is  decisive  of  the  ques- 
tion under  consideration.  Both  of  those 
cases  were  suits  upon  attachment  undertak- 
ings, conditioned,  like  the  one  before,  accord- 
ing to  the  requirements  of  the  statute.  The 
petitions  averred  that  the  attachments  were 
dissolved  on  proceedings  in  error,  bnt  con- 
tained no  allegation  showing  that  the  or- 
ders of  attachments  were  wrongfully  lssue<l. 
This  court,  by  Lake,  0.  J.,  held  that  each 
petition  failed  to  state  a  cause  of  action. 
In  the  opinion  it  Is  said:  "The  undertakings 
upon  which  these  actions  were  brought  con- 
tain simply  the  statutory  requirements'  by 
which  the  obligors  therein  promise  to  pay 
the  defendant  all  damages  which  he  might' 
sustain  by  reason  of  the  attachments  if  the- 
orders  therefor  were  'wrongfully  obtained.'^ 


658 


69  NORTHWESTERN  REPORTER. 


(Neb. 


There  Is  no  agreement  to  pay  all  damages 
that  might  be  occasioned  by  the  attachments, 
In  any  event,  but  only  In  case  it  should  be 
established  that  the  orders  of  attachment 
were  'wrongfully'  sued  out.  In  these  peti- 
tions there  is  no  charge  that  these  orders  of 
attachment  were  wrongrfuUy  or  unjustly  ob- 
tained, nor  is  there  any  statement  from 
which  that  fact  can  possibly  be  Inferred. 
There  is,  to  be  sure,  In  each  of  them,  an  al- 
legation that  after  the  attached  property  had 
been  sold,  and  the  proceeds  applied  upon  the 
Judgment  in  pursuance  of  the  order  of  the 
court,  proceedings  In  error  were  prosecuted, 
which  resulted  In  the  dissolution  of  the  at- 
tachments. But  there  Is  nothing  to  show 
upon  what  this  decision  was  based;  and,  for 
aught  that  appears,  it  may  have  been  for  a 
mere  technicality,  or  for  some  other  cause 
entirely  consistent  with  the  fact  that  the 
plaintiffs  were  fully  Justified  In  resorting  to 
the  process  of  attachment  for  the  collection 
of  their  claims."  The  chief  Justice,  after 
quoting  from  the  opinion  in  Sharpe  t.  Hun- 
ter, 16  Ala.  765,  that  "by  the  wrongful  suing 
out  of  the  attachment  is  meant,  not  the 
omissions.  Irregularities,  or  informalities 
which  the  officer  Issuing  the  process  may 
have  committed  in  its  issuance,  but  that  the 
party  resorted  to  It  without  sufficient 
grounds,"  says:  "The  following  are  authori- 
ties on  the  same  point,  under  statutes  quite 
similar  to  our  own:  Pettlt  v.  Mercer,  8  B. 
Mon.  51;  Raver  v.  Webster,  3  Iowa,  502. 
We  are  of  the  opinion,  therefore,  that  in 
falling  to  allege  or  show  by  reasonable  in- 
ference that  the  orders  of  attachment  were 
'wrongfully'  sued  out,  or,  in  other  words, 
that  no  Just  grounds  actually  existed  for  a 
resort  to  this  extraordinary  process,  these  pe- 
titions are  fatally  defective,  and  wholly  In- 
adequate to  support  these  Judgments." 

The  principle  underlying  those  cases  is 
clearly  applicable  to  the  question  now  under 
consideration.  It  was  distinctly  ruled  that 
a,  petition  on  an  attachment  undertaking  Is 
fatally  defective  which  fails  to  show  the  or- 
der of  attachment  was  wrongfully  procured, 
and,  further,  that  no  reasonable  or  Just  In- 
ference that  the  writ  was  so  obtained  can  be 
drawn  from  the  mere  averment  of  the  disso- 
lution of  the  attachment  It  cannot  be  suc- 
cessfully claimed  that  the  petitions  in  those 
cases  failed  to  aver  the  attachments  had  been 
dissolved,  or  that  the  effect  of  the  pleadings 
was  "that  the  court  had  made  an  order  sus- 
taining the  attachments,  and  ordering  the 
attached  property  sold,  and  that  the  defend- 
ants in  those  actions  had,  by  proceedings  in 
error,  suspended  the  Judgments,  and  there- 
fore they  concluded  that  suspending  the 
Judgments  rendered  In  those  actions  had  dis- 
charged the  attachments."  The  petition  in 
each  of  these  cases  on  file  in  this  court,  after 
setting  forth  the  recovery  of  Judgment  by  at- 
tachment plalntlfts  in  a  Justice  court  for  a 
specified  sum,  and  an  order  for  the  sale  of  the 
attached  property,  alleges  that  a  petition  In 


error  was  prosecuted  to  the  district  court, 
and  that  "it  was  considered  and  adjudged  by 
said  court  that  said  order  of  attachment  be 
dismissed  and  discharged,  and  the  property 
thereby  attached  be  released  therefrom." 
From  this  It  affirmatively  appeared  that  the 
order  of  attachment  had  been  dissolved  and 
vacated.  If  a  petition  is  not  good  which 
merely  avers  the  dissolution  of  an  attach- 
ment, because  such  an  allegation  does  not 
show  the  attachment  was  wrongfully  sued 
out.  It  requires  no  argument  to  show  that  the 
Instruction  quoted  was  erroneous,  since  It 
permitted  a  recovery  on  the  bond  whether 
the  attachment  was  wrongfully  sued  out  or 
not  While  the  attachment  In  this  case  was 
dissolved,  there  is  nothing  In  the  record  to 
show  us  upon  what  ground  the  order  of  dis- 
solution was  entered.  It  may  have  been 
based  upon  mere  Irretrularities,  omissions,  or 
technical  objections,  and  if  so,  under  the  au- 
thorities cited,  the  order  of  dissolution  would 
not  be  prima  facie  evidence  that  the  writ  was 
wrongfully  issued. 

In  the  last  brief  filed  by  plaintiffs  below, 
tbey  say  they  do  not  question  the  soundness, 
as  an  abstract  proposition,  of  the  criticism 
made  In  the  former  opinion  upon  this  Instruc- 
tion, but  It  Is  Insisted  that  the  instruction 
was  not  prejudicial  to  the  defendants.  As 
to  Storz  and  Iler  this  contention  is  not  well 
founded,  for  the  reason  that  the  charge  of 
the  court  permitted  the  Jury  to  find  against 
them  even  though  they  did  not  execute  the 
bond.  The  Instruction,  on  the  question  of 
signing  the  undertaking,  only  required  them 
to  find  that  it  was  executed  by  Olsen.  The 
instrument  declared  on  disclosed  on  its  face 
that  Storz  and  Iler  never  signed;  hence  they 
were  not  liable  thereon  to  the  attaching  cred- 
itor, as  we  shall  presently  show.  The  writer 
is,  however,  convinced,  upon  further  reflec- 
tion, that  the  record  falls  to  establish  that 
Olsen  was  In  any  manner  prejudiced  by  this 
instruction.  In  the  previous  opinion  It  was 
mentioned  that  the  bill  of  exceptions  on  its 
face  revealed  the  fact  that  it  did  not  contain 
all  the  evidence  adduced  on  the  triaL  It 
must  therefore  be  presumed  that  the  evidence 
before  the  Jury  was  sufficient  to  eetabllsb 
that  the  attachment  was  wrongfully  Issued, 
and  that  it  was  dissolved  for  that  reason. 
If  such  was  the  testimony,— and  It  must  be 
presumed,  in  the  absence  of  a  showing  to  the 
contrary,— then  Olsen  was  not  prejudiced  by 
the  charge  of  the  court  unless  that  portion 
of  the  testimony  incorporated  in  the  biU  of 
exceptions  reveals  that  the  question  of  the 
wrongful  issuance  of  the  attachment  was  a 
controverted  or  disputed  fact  The  testi- 
mony brought  up  does  not  disclose,  nor  teD<l 
to  prove,  that  there  was  any  ground  for  the 
attachment,  nor  Is  there  anything  in  the  rec- 
ord tending  to  controvert  the  fact  that  the 
attachment  was  sued  out  wrongfully,  and 
without  Just  cause  for  resorting  to  this  ex- 
traordinary process.  It  is  true  the  bill  of  ex- 
ceptions contains  testimony  to  the  effect  that 


Neb.) 


STORZ  V.  riNKELSTEIN. 


859 


Pinkelsteln,  at  the  time  of  the  attachment, 
Avas  indebted  to  Storz  and  Her;  that  he  was 
occupying  their  building,  and  had  removed  a 
pni'tlon  of  his  goods  to  Ciouncil  Bluffs,  and 
■was  about  to  remove  the  remainder  to  the 
same  place,  for  the  puritose  of  engaging  in 
business  there.  But  their  testimony  falls  far 
.•sliort  of  establishing  any  one  of  the  grounds 
for  an  attachment  enumerated  in  the  Code, 
since  the  element  of  fraudulent  intent  is  lack- 
ing. In  the  absence  of  testimony  tending  to 
l>rove  the  attachment  was  not  wrongfully 
obtained,  it  cannot  be  said  there  was  any 
reversible  error  In  not  submitting  that  ques- 
tion to  the  Jury.  Error  cannot  be  presumed, 
l)Ut  must  afBrmatively  appear,  to  Justify  the 
i-eversal  of  a  Judgment  In  the  absence  of  a 
|K)rtion  of  the  testimony,  this  court  cannot 
say  that  any  prejudice  was  wrought  by  this 
instruction.  It  is  the  settled  doctrine  of  this 
•court  that  an  erroneous  charge  will  not  work 
»  reversal  when  It  is  not  shown  the  party 
4-omplalnlng  could  have  been  possibly  preju- 
diced by  Its  giving.  Ryan  v.  Bank,  10  Neb. 
524,  7  N.  W.  276;  Converse  v.  Meyer,  14  Neb. 
100.  15  N.  W.  340;  Knowlton  v.  MendevUle, 
20  Neb.  60,  20  N.  W.  248;  Telegraph  Co.  t. 
r^wrey,  32  Neb.  732,  40  N.  W.  707;  State  v. 
Hill,  47  Neb.  456,  66  N.  W.  641;  Railroad  Co., 
▼.  Gorsueh,  47  Neb.  767,  66  N.  W.  831. 

Another  argument  In  the  brief  is  that  "sec- 
tion 200  of  the  Code  having  been  construed 
in  Eckman  v.  Hammond,  27  Neb.  611,  43  N. 
W.  307,  as  dispensing  with  the  necessity  of 
the  plaintiff  in  attachment  signing  the  bond. 
It  conclusively  follows  that  his  signature  to 
the  bond  Is  presumed,  and  his  primary  obli- 
gation to  pay  damages  for  his  wrongful  at- 
tachment is  created  by  statute."  It  is  true, 
this  court.  In  Eckman  v.  Hammond,  snpra, 
decided  that  section  920  of  the  Code  of  Civil 
Procedure,  which  is  substantially  the  same 
as  section  200,  does  not  require  that  an  un- 
dertaking In  attachment  be  signed  by  the 
plaintiff,  but  that,  if  it  be  signed  by  a  surety 
alone,  the  bond  is  sulflclent  It  does  not, 
however,  follow  from  this  holding,  that  the 
signature  of  the  plaintiff  is  presumed,  and 
that  he  Is  liable  to  the  defendant  In  an  ac- 
tion on  the  bond.  If  the  plaintiff  is  not  re- 
quired to  sign  an  attachment  undertaking, 
how  can  it  be  presumed  that  he  did  so  sign. 
In  the  face  of  a  record  which  shows  he  did 
not  do  so.  It  might  be  otherwise  In  case  of 
a  bond,  which  the  statute  requires  to  be  sign- 
ed by  the  principal  named  therein,  which  be 
ban  procured  to  be  given  and  approved,  but 
failed  to  subscribe  his  name  thereto.  State 
V.  Hin,  47  Neb.  456,  66  N.  W.  541.  The  bond 
In  suit  shows  that  Storz  and  Her  are  not 
{•arties  to  it.  It  does  not  purport  to  bind 
them,  bnt  Olseu  alone,  to  pay  ail  damages 
sustained  by  Flnkelsteln  by  reason  of  the 
wrongful  suing  out  of  the  attachment,  in 
case  the  attaching  creditor  fails  to  do  so. 
This  bond  Is  an  independent  contract  on  the 
part  of  Olsen,  and,  under  our  statute,  the 
Biguatni'es  of  Stons  and  Her  were  not  neces- 


sary. Eckman  v.  Hammond,  27  Neb.  611, 
43  N.  W.  307;  CurUs  v.  Richards,  0  Cal.  30; 
City  of  Sacramento  v.  Dunlap,  14  Cal.  424; 
Murdock  v.  Brooks,  38  Cal.  604;  Frankel  v. 
Stem.  44  Cal.  168.  The  liability  of  Olsen, 
as  between  himself  and  the  attaching  cred- 
itor, is  that  of  principal  debtor.  This  prin- 
ciple was  held  and  applied  to  the  signers  of 
an  appeal  undertaking  in  Flannagan  v. 
Cleveland,  44  Neb.  60,  62  N.  W.  207.  In  In- 
diana, as  in  this  state  (Clark  v.  Strong,  14 
Neb.  220,  16  N.  W.  236),  the  statute  does  not 
require  an  appellant  to  sign  an  appeal  bond. 
The  supreme  court  of  Indiana  held  that  an 
action  will  not  lie  against  an  appellant  on 
an  appeal  bond  which  he  did  not  sign.  Su- 
preme Council  V.  Boyle  (Ind.  App.)  42  N.  E.  • 
828,  44  N.  E.  66.  Applying  the  same  doc- 
trine to  the  bond  In  question,  Storz  and  Her 
are  not  liable  thereon.  It  was  never  execut- 
ed, nor  intended  to  be  executed,  by  them.  It 
was  not  their  obligation,  but  the  undertaking 
of  Olsen  alone.  Wolf  v.  Hahu,  28  Kan.  588, 
is  not  in  point.  That  was  not  an  action  up- 
on an  attachment,  nor  any  other  kind  of  a 
bond.  In  that  case,  Rhoda  Parkin  sued  out 
an  attachment  against  Jacob  Foorman,  which 
was  levied  on  certain  personal  property  in 
the  possession  of  Fred  Hahn.  Subsequently, 
the  latter  produced  one  Wells  to  execute  a 
redelivery  bond  for  the  forthcoming  of  the 
property,  or  its  appraisal,  to  answer  the 
Judgment.  Thereupon  the  officer  returned 
the  attached  property  to  Hahn,  who  retained 
possession  until  after  Judgment  bad  been 
rendered  in  the  attachment  case,  when  he 
delivered  the  property  to  the  officer,  by  whom 
It  was  sold.  Afterwards  Hahn  commenced 
an  action  against  the  officer  to  recover  the 
value  of  said  property.  In  Kansas  the  stat- 
ute requires  a  forthcoming  bond  to  be  exe- 
cuted by  the  person  In  whose  possession  the 
property  is  found,  with  one  or  more  sureties. 
The  court  held  that,  Hahn  having  procured 
the  bond  to  be  executed,  he  thereby  estopped 
himself  to  deny  that  the  attached  property 
belonged  to  Poorman,  the  attaching  debtor. 
That  was  the  only  question  before  the  court 
in  that  case.  Whether  Hahn  was  liable  on 
the  bond  was  neither  involved  nor  adjudicat- 
ed. Another  case  relied  on  is  Pierse  v.  Miles, 
6  Mont.  540,  3  Pac.  347,  which  was  an  ap- 
peal from  an  order  dissolving  an  attachment, 
on  the  ground,  among  others,  that  the  under- 
taking was  not  sigued  by  the  plaintiff  in  at- 
tachment. The  court  held  the  statute  did 
not  require  him  to  sign  it.  The  same  ques- 
tion, and  none  other,  was  involved  in  Mc- 
intosh V.  Hurst,  6  Mont.  287,  12  Pac.  (U7, 
where  it  was  held  it  was  no  defense  to  an 
action  against  a  surety  on  an  undertaking 
to  prevent  an  attachment  that  the  defend- 
ant, in  the  action  in  which  the  undertaking 
was  given,  did  not  sign  the  bond.  It  Is  ob- 
vious that  neither  of  those  cases  is  in  point 
upon  the  question  before  us.  Hoskius  v. 
White,  13  Mont.  70,  32  Pac.  163,  was  an  ac- 
tion upon  an  attachment  bond,  signed  only 
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by  the  saretles.  The  court  decided  the  plain- 
tiffs in  attachment  were  properly  Joined  as 
parties  defendant  The  opinion  cites  Jen- 
nings v.  Joiner,  1  Cold.  &ib,  which  was  an 
action  upon  an  attachment  bond  executed 
by  the  plaintiff  in  attachment  and  another 
as  his  surety.  It  was  properly  held  that  the 
principal  and  surety  could  be  Joined  in  an 
action  on  the  bond,  since  it  was  the  obliga- 
tion of  both,  both  baring  executed  the  in- 
strument. But  it  is  not  an  authority  for 
holding  that  an  attaching  creditor  is  bound 
upon  an  attachment  undertaking  which  he 
never  signed,  and  was  not  required  to  exe- 
cute in  order  to  obtain  the  writ  1  Shinn, 
Attachm.  I  168,  states  that  "the  sureties,  by 
executing  the  bond,  and  the  plaintiff,  by  in- 
TOl£lng  the  writ  only,  all  become  liable  to 
actual  damages  occasioned  by  the  wrongful 
Issuing  of  the  writ."  The  only  decision  cit- 
ed by  the  author  to  sustain  the  doctrine  is 
State  T.  Fortlnberry,  64  Miss.  316.  There  the 
attachment  bond  was  executed  by  the  plain- 
tiff in  attachment  and  sureties,  so  that  the 
proposttlon  above  quoted,  which  was  taken 
from  the  opinion  in  that  case,  was  mere 
obiter. 

Attention  is  called  to  sections  41  and  SOa 
of  the  C!ode  of  Glvil  Procedure,  which  read 
as  follows: 

"Sec.  41.  Any  person  can  be  made  a  de- 
fendant who  has  or  claims  an  interest  In  the 
controversy  adverse  to  the  plaintiff,  or  who 
Is  a  necessary  party  to  a  complete  dotermi- 
nation  or  settlement  of  the  question  involved 
therein." 

"Sec.  60a.  Any  person  who  has  or  claims 
an  interest  in  the  matter  in  litigation,  in  the 
success  in  either  of  the  parties  to  an  action, 
or  against  both,  in  an  action  pending  or  to 
be  brought  In  any  of  the  courts  of  the  state 
of  Nebraska,  may  become  a  party,"  etc. 

These  sections  merely  provide  who  may  be 
made  parties  to  a  suit.  Obviously,  they  do 
not  create  any  contract  or  statutory  liability. 
They  certainly  confer  no  authority  for  hold- 
ing that  one  who  does  not  sign  an  attach- 
ment bond  is  liable  thereon.  Conceding  that 
Stors  and  Her,  by  reason  of  their  implied 
promise  to  make  good  to  Olsen  any  dam- 
ages he  might  be  compelled  to  pay  by  reason 
of  the  wrongful  suing  out  of  the  attachment, 
have  such  an  Interest  in  this  litigation,  ad- 
verse to  the  attaching  debtor,  as  to  make 
them  proper  parties  In  this  litigation,  it  is  no 
reason  for  holding  them  liable  on  this  bond 
to  the  plaintiff.  They  had  the  right  to  set 
off,  against  their  dalm  of  the  attaching  debt- 
or, the  amount  of  the  Judgment  they  recov- 
ered against  him  In  tlie  attachment  suit,  not 
because  .they  are  primarily  liable  to  Finkel- 
stcin  for  the  damages  committed  by  the 
wrongful  attachment,  but  for  the  reason 
that  they  are  required  to  reimburse  Olsen 
tor  whatever  sum  he  is  compelled  to  pay  to 
satisfy  the  Judgment  obtained  against  htm. 
Gerson  v.  Hanson,  34  Kan.  590,  9  Pac.  230. 
The  question  in  this  case  Is  not  whether,  un- 


der our  Code,  Storz  and  Uer  are  proper  par- 
ties defendant,  but  are  they  Uable  to  the  at- 
taching debtor  on  an  undertaking  which 
they  never  signed,  and  which  does  not  on 
its  face  purport  to  bind  them?  The  answer 
must  be  In  the  negative.  It  follows  that  the 
Judgment  should  be  alBrmed  as  to  Olsen.  and 
reversed  and  dismissed  as  to  Storz  and  Her. 
Judgment  accordingly. 

IRVINE,  C,  not  sitting. 

RYAN  and  RAGAN,  CC.  (dissenting).  Sec- 
tion 41  of  the  Code  of  Civil  Procedure  pro- 
vides that  ''any  i>erson  may  l>e  made  a  de- 
fendant who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  question  in- 
volved therdn."  Certainly,  the  plaintiff  io 
the  attachment  suit  has  an  Interest  in  this 
case  adverse  to  that  of  the  plaintiff  herein. 
If  this  suit  proceeded  to  Judgment  agains' 
the  surety  on  the  attachment  bond  only,  theo 
tlie  plaintiff  in  the  attachment  would  be  lia- 
ble to  the  attachment  surety  for  whatever 
sum  the  latter  might  be  compelled  to  pay 
on  that  Judgment.  What  are  tlie  questions 
involved  in  this  action?  Whether  such  at- 
tachment was  wrongfully  obtained,  and.  If 
so,  what  damages  the  defendant  thereto  has 
sustained  thereby;  and  certainly  the  plain- 
tiff in  the  attachment  suit  Is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  these  questions.  This  section  of  oar 
Code  was  copied  from  the  Code  of  Ohio;  and 
hi  Osbom  V.  McOlelland,  43  Ohio  St  2&i,  1 
N.  E.  644,  the  supreme  court  of  that  state 
declared  that  this  section  was  a  legisUtive 
adoption  of  the  eqitity  rule,  for  the  preven- 
tion of  a  multiplicity  of  suits;  and  In  Penn 
V.  Hayward,  14  Ohio  St  306,  the  court  held 
that  this  section  of  the  Code  was  permissive. 
and  whether  one  should  be  made  a  party  de- 
fendant to  an  action  was  somewhat  discnv 
tlonary,  but  the  court  declared  that  if  the 
effect  of  omitting  a  defendant  would  necessi- 
tate another  suit,  the  discretion  of  the  dis- 
trict court  should  be  limited.  Section  50* 
of  the  Code  of  Civil  Procedure  provides  that 
"any  person  who  has  or  claims  an  Interest 
in  the  matter  in  lltigatton  [may  Intervene 
and]  become  a  party  to  such  an  action."  If 
this  suit,  then,  had  been  brought  only  against 
the  surety  on  the  attachment  bond,  we  think 
it  clear  that  the  plaintiffs  in  the  attachment 
suit  would  have  had  the  right  to  Intervene 
therein,  as  they  were  ultimatdy  liable  for 
the  Judgment  rendered  against  the  defend- 
ant In  that  action.  Section  100  of  the  Codf 
of  Civil  Procedure  provides  that  "the  de- 
fendant may  set  forth  In  his  answer  as  many 
grounds  of  defense,  counterclaim  and  set- 
off as  he  may  have";  and  section  lOl  pro- 
vides tiiat  "the  conntendalm  •  •  •  must 
be  one  existing  in  favor  of  a  defendant,  and 
against  a  plaintiff,  between  whom  a  several 
Judgment   might  be  had   In  the  action,  and 
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Arising  out  of  tbe  contract  or  transaction  set 
forth  In  tbe  petition  as  the  foundation  of  the 
plalntitt's  claim,  or  connected  with  the  sub- 
ject of  the  action."  From  the  record  before 
us  It  appears  that  the  plaintiffs  In  the  at- 
tachment suit  recovered  a  personal  Judg- 
ment in  tbelr  main  action  against  tbe  defend- 
ant in  the  attachment  Now,  in  this  suit 
by  the  attachment  defendant  on  the  attach- 
ment bond,  for  damages  for  the  wrongfully 
obtaining  of  the  Judgment,  and  for  the  pay- 
ment of  which  Judgment  the  plaintiffs  In  the 
attachment  salt  are  ultimately  liable,  It  is 
clear  that  the  plalntlfts  In  the  attachment 
might  counterclaim,  as  against  the  plaintiff 
in  this  action,  the  amount  of  th^r  judgment, 
because  It  exists  in  their  favor  against  the 
Attachment  def«idant,  and  It  arises  out  of 
the  transaction  set  forth  in  the  petition  here- 
in. It  was  not  necessary  for  plaintiff  in  the 
Attachment  to  sign  tbe  undertaicing  (Eckman 
V.  Hammond,  27  Neb.  611.  43  N.  W.  397); 
but  it  was  none  the  less  the  bond  or  contract 
of  the  plaintiffs  in  the  attachment  Section 
200  of  tbe  Code  of  Civil  Procedure  provides 
that  an  order  of  attachment  shall  not  be 
issued  until  there  baa  been  executed  by  one 
or  more  sufficient  sureties  of  the  plaintiff  in 
Attachment  an  undertaliing,  and  this  undei^ 
taking  shall  be  to  the  effect  that  the  plain- 
tiff in  the  attachment  will  pay  the  defendant 
in  attachment  all  damages  which  the  latter 
may  sustain  by  reason  of  the  attachment  if 
the  OTder  be  wrongfully  obtained.  Olaen, 
■svho  signed  the  attachment  Ijond,  was  simply 
the  surety  of  the  plaintiffs  in  attachment. 
It  was,  in  law,  tbe  bond— the  contract— of  the 
plaintiffs  In  the  attachment  suit  Wolf  v. 
Hahn,  28  Kan.  588.  It  is  the  policy  of  the 
<:;ode  that  all  disputes  existing  and  arising 
between  parties  growing  out  of  the  same 
transaction  shall  be  settled  in  one  action. 
The  question  now  under  ccmsideration  was 
before  the  supreme  court  of  Montana  in  Hos- 
liins  V.  White,  32  Pac.  163.  That  was  a  suit 
on  an  attachment  bond  for  damages,  because 
the  order  of  attachment  had  been  wrongfully 
obtained.  The  plaintiffs  in  the  attachment 
suit  had  not  blgned  the  undertaking,  tnit  tiad 
been  Joined  as  defendants  with  the  surety  in 
tbe  suit  thereon.  The  district  court  held  that 
tbe  plaintiffs  In  the  attachment  could  not 
be  Joined  as  defendants  in  the  suit,  and  this 
bedding  was  reversed.  It  appears  that  the 
attachment  law  of  Montana  and  the  pro- 
visions of  its  Code  in  reference  to  parties  to 
suits  are  similar  to  ours.  Tbe  court  said: 
"Tlie  subject  of  tbe  action  is  the  damage 
<'ommitted  by  the  wrongful  attachment.  Tbe 
principal  and  sureties  are  ail  liable  for  <«e 
and  the  same  thing,  to  the  amount  for  which 
the  undertaking  provides.  •  •  •  Section  41 
of  the  Code  of  Civil  Procedure  provides  that 
'any  person  may  l>e  made  defendant  who  has 
or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff.'  Is  not  the  principal 
who  caused  the  attachment,  and  who,  tbe 
sureties  guamntled,  would  pay  the  damage. 


a  party  in  interest  adverse  to  the  plaintiff  Y 
He  is  bound  to  reimburse  the  sureties  for 
whatever  they  are  compelled  to  pay  on  his 
behalf  In  the  premises."  Mcintosh  v.  Hurst 
6  Mont  287,  12  Pac.  647;  Pierse  t.  Miles.  5 
Mont  54U.  3  Pac.  347;  Jennings  v.  Joiner.  1 
Cold.  615.  In  1  Bhinn,  Attachm.  f  169,  it  is 
said:  "The  sureties,  by  executing  the  bond, 
and  the  plaintiff,  by  Invoking  the  writ  only, 
all  become  liable  to  actual  damages  occa- 
sioned by  the  wrongful  issuing  of  the  writ" 
See,  also,  State  v.  Fortlnb^ry,  54  Miss.  316; 
Wap.  Attachm  (2d  Ed.)  183.  I  reach  tlM 
conclusion,  therefore,  that  in  a  suit  opon 
an  attachment  bond  for  damages  for  wrong- 
fully obtaining  tbe  attachment  t)>e  plaintiffs 
in  the  attachment  are  proper  parties  defend- 
ant to  such  action,  although  thcj  did  not  sign 
such  bond,  because  they  have  an  interest  in 
tbe  controversy  adverse  to  the  interest  at 
tbe  plaintiff;  tliat  the  attachment  bond  la,  in 
law,  as  ihuch  tbe  bond  and-  contract  of  the 
plaintlfCs  in  the  attachment  as  If  they  had 
actually  signed  it;  and  that  in  a  suit  upon 
such  bond  there  Is  but  one  cause  of  actioD, 
namely,  the  wrongfully  obtaining  of  the  or- 
der of  attachment;  and  on  tliis  cause  of  ac- 
tion tbe  plaintiffs  in  the  attachment  and  the 
surety  on  the  attachment  bond  are  Jointly 
and  severally  liable  to  tbe  defendant  in  the 
attachment  suit 

2.  In  the  case  at  bar  tbe  plaintiffs  pleaded 
the  issuing  of  the  attachment;  Its  levy  up- 
on the  plaintiffs'  property;  that  the  attach- 
ment was  wrongfully  obtained,  and  was  aft- 
erwards, liy  tbe  court  issuing  it  discharged. 
The  answer  of  the  surety  traversed  these  al- 
legations; while  the  answer  of  the  plaintiffs 
in  the  attachment  admitted  the  dissolution 
of  the  attachment  The  evidmce  shows  that 
a  motion  was  filed  to  discharge  tbe  attach- 
ment; that  on  the  same  day  the  plaintiffs 
therein  filed  affidavits  in  support  of  their 
attachment;  that  the  defendant  in  the  at- 
tachment filed  affidavits  in  support  of  his 
motion  to  discharge;  and  that  on  hearing 
by  the  court,  the  motion  to  dissolve  tbe  at- 
tachment was  sustained.  There  is  no  Inti- 
mation in  the  record  that  the  order  dischar- 
ging the  attachment  was  superseded,  or 
that  it  was  procured  by  collusion  or  fraud. 
The  district  court  instructed  the  Jury  that, 
to  entitle  the  plaintiff  in  this  case  to  recov- 
er, they  must  find  from  the  evidence,  among 
other  things,  that  tbe  attachment  had  been 
dissolved  in  due  course  of  law.  On  tbe 
former  hearing,  we  held  that  this  Instraction 
was  erroneous,  because  the  court  did  not  tell 
the  Jury  that,  to  enable  the  plaintiff  to  re- 
cover, tbey  must  find  from  tbe  evidence,  not 
only  that  the  attachment  liad  been  dissolved, 
but  that  it  bad  been  dissolved  because  the 
facts  alleged  to  procure  Its  issuance  did  not 
exist  or  were  untrue.  We  think  in  that  con- 
clusion we  were  mistaken.  To  sustain  us  la 
that  view,  we  cited  Eaton  v.  Bartscherer, 
5  Neb.  469;  but  a  careful  examination  of 
that  case  leads  to  tbe  conclusion' that  ii  ia 
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not  In  point  here.  That  case  was  a  suit  on 
an  attachment  bond,  and  the  question  was 
whether  the  petition  filed  stated  a  cause  of 
action.  This  court  said:  "There  is  no  agree- 
ment to  pay  all  damages  that  might  be  oc- 
casioned by  the  attachments.  In  any  event, 
but  only  in  case  it  should  be  established  that 
the  orders  of  attachment  were  wrongfully 
sued  out  In  these  petitions  there  is  no 
charge  that  these  orders  of  attachment  were 
wrongfully  or  unjustly  obtained,  nor  Is  there 
any  statement  from  which  that  fact  can  pos- 
sibly be  Inferred.  There  is,  to  be  sure,  in  each 
of  them,  an  allegation  that  after  the  attach- 
ed property  had  been  sold,  and  the  proceeds 
applied  upon  the  judgments  in  pursuance  of 
the  orders  of  the  court,  proceedings  in  error 
were  prosecuted,  which  resulted  In  the  dis- 
solution of  the  attachments.  •  •  •  We  are 
of  opinion,  therefore,  that.  In  failing  to  allege 
or  to  show  by  reasonable  inference  that  the 
orders  of  attachment  were  wrong^fully  sued 
out,  •  •  •  these  petitions  are  fatally  de- 
fective. *  •  ♦"  It  is  obvious  that  in  the 
petitions  in  those  cases  the  plaintiffs  not  only 
failed  to  allege  that  the  attachment  had  l>een 
wrongfully  obtained,  but  they  failed  to  al- 
lege that  the  attachment  had  ever  been  dis- 
charged. Their  pleading,  in  effect,  was  that 
the  main  actions  in  which  the  attachments 
were  issued  had  proceeded  to  Judgment;  that 
the  court  had  made  an  order  sustaining  the 
attachments,  and  ordering  the  attached  prop- 
erty sold;  and  that  the  defendants  in  those 
actions  had,  by  proceedings  in  error,  suspend- 
ed the  Judgments,  and  therefore  they  conclud- 
ed that  superseding  the  Judgments  rendered 
in  those  actions  liad  discharged  the  attach- 
ments. We  thinic,  then,  that  we  correctly 
held  in  that  case  that  those  petitions  did  not 
state  a  cause  of  action.  But  here  the  evidence 
shows  that  a  motion  was  made  to  discharge 
the  attachment;  tliat  affidavits  were  filed  in 
support  of  the  attachment,  and  in  support  of 
the  motion  to  discharge;  and  that,  on  the 
hearing,  this  attachment  was  discharged. 
The  order  dissolving  this  attachment  was  a 
judgment.  The  court  could  not  have  dissolv- 
ed the  attachment  without  finding  that  the 
order  of  attachment  had  been  wrongfully  ob- 
tained, and  the  finding  and  order  made  on 
the  hearing  to  discharge  the  attachment  con- 
clude and  estop  the  parties  to  the  attachment 
proceedings.  The  language  of  the  statute  is 
that  the  plaintiff  shall  pay  all  damages  which 
the  defendant  In  attachment  may  sustain  by 
reason  of  the  attachment,  if  the  order  be 
wrongfully  obtained.  When  is  an  order  of 
attachment  rightfully  obtained?  It  is  right- 
fully obtained  when  the  facts  exist  which 
the  statute  requires  to  exist  to  enable  a  party 
to  avail  himself  of  the  attachment  remedy, 
and  when  the  party  suing  out  an  attachment 
complies  with  all  the  provisions  of  the  law, 
such  as  filing  an  affidavit,  alleging  certain 
things,  and  the  causing  to  be  executed  for  the 
benefit  of  the  defendant  in  attachment  an 
nndertaklng  conditioned  as  the  law 'requires; 


and  the  converse  If  true,  that  the  attach- 
ment Is  wrongfully  obtained  either  when  the 
facts  do  not  exist  which  authorize  the  issu- 
ance of  an  attachment,  or  when  the  party  su- 
ing it  out  has  failed  to  comply  with  some 
requirement  of  the  statute.  Attachment  is 
not  a  common-law  remedy,  but  is  purely  a 
creature  of  the  statute,  and  the  same  statute 
that  has  authorized  a  resort  to  the  remedy 
by  attachment  has  specifically  pointed  out 
what  facts  must  exist  before  a  resort  to  that 
remedy  can  be  had;  and  it  has  quite  as  si>e- 
ciflcally  provided  Just  what  the  party  resort- 
ing to  the  remedy  shall  do  in  order  to  be  en- 
titled to  that  remedy.  If  the  necessary  facts 
exist,  and  the  party  using  the  remedy  com- 
plies with  all  the  requirements  of  the  statute, 
then  the  attachment  is  rightfully  obtained, 
and  the  sureties  are  protected.  If  none  of  the 
facts  exist  which  the  law  says  must  exist 
in  order  that  the  remedy  may  be  resorted  to. 
or  if  the  party  using  the  writ  does  not  com- 
ply with  all  the  things  with  which  the  stat- 
ute says  he  must  comply,  then  the  writ  Is 
wrongfully  obtained.  In  other  words,  a  par- 
ty who  resorts  to  the  remedy  of  attachment 
does  so  at  his  peril;  and  the  party  who  signs 
the  attachment  bond  guaranties,  not  only 
that  the  facts  exist  which  the  law  requires 
shall  exist  in  order  that  the  remedy  of  attach- 
ment may  be  resorted  to,  but  that  the  party 
using  the  writ  has  done  and  will  do  every- 
thing required  by  the  statute  to  be  done  in 
order  that  he  may  avail  himself  of  this  ex- 
traordinary remedy. 

This  brings  us  to  the  question  of  the  effect 
as  evidence  of  the  Judgment  or  order  of  the 
court  dissolving  an  attachment  when  offered 
In  evidence  in  a  suit  on  an  attachment  bond 
for  damages  for  wrongfully  obtaining  the  at- 
tachment. Is  this  Judgment  or  order  dis- 
solving the  attachment  conclusive  evidence 
that  the  order  of  attachment  was  wrongfully 
obtained?  There  is  a  seeming  conflict  among 
the  authorities,  but  this  Is  largely  due  to  the 
peculiar  provisions  of  the  attachment  laws 
of  the  various  states.  The  rule,  and  the  cor- 
rect rule,  we  thinlc,  is  laid  down  In  Jerman  v. 
Stewart,  12  Fed.  266,  where  the  court,  in  a 
suit  upon  an  attachment  bond,  construing  the 
attachment  law  of  the  state  of  Tennessee, 
said:  "The  wrongful  suing  out  contemplated 
by  these  sections  is  conclusively  proved  by  a 
Judgment  of  the  court  in  favor  of  the  defend- 
ant in  the  attachment  proceedings."  In  Ken- 
nedy v.  Meacbam,  18  Fed.  312,  a  suit  for 
damages  on  an  attachment  bond  for  wrong- 
fully issuing  the  attachment,  the  court  rliar- 
ged  the  Jury  that  the  order  dissolving  the  at- 
tachment was  conclusive  on  the  right  of  ttio 
plaintiff  "to  secure  the  actual  damages  re- 
sulting to  him  from  the  wrongful  suing  oat 
of  the  attachment.  The  only  possible  ques- 
tion for  you  on  this  branch  of  the  case  is  the 
amount  of  the  actual  damages."  This  case 
was  another  construction  of  the  attachment 
law  of  the  state  of  Tennessee,  and  the  ruliQi; 
was  followed  by  the  supreme  court  of  tliat 
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Btate  In  Renkert  ▼.  Elliott,  11  Lea,  235.  In 
McDanlel  t.  Gardner,  34  La.  Ann.  341,  It  was 
held  that,  when  "the  Judgment  Is  simply  one 
of  nonsuit,  the  fact  of  the  dissolution  of  tlie 
attachment  is  a  finality,  and  entitles  defend- 
ant to  damages  for  a  wrongfully  taken  at- 
tachment." In  Drake,  Attachm.  (7th  Ed.)  f 
185  B,  It  Is  said:  "Though  a  writ  issued  by 
competent  authority,  and  regular  on  its  face, 
will  atCord  protection  to  an  officer  acting  un- 
der it,  it  does  not,  if  issued  irregularly,  afford 
the  same  protection  to  the  party  who  caui^ed 
Its  issue.  The  responsibility  rests  upon  him, 
not  only  to  see  that  It  Is  right  in  those  par- 
ticulars, but  that  it  was  regularly  Issued;  for,  ' 
If  it  be  set  aside  for  irregularity,  that  makes  i 
the  party  a  trespasser  ab  Initio,  and  affords  | 
him  no  protection  as  to  what  has  been  done  i 
under  It  As  to  him,  it  is  then  as  though  no  ' 
process  has  ever  been  issued,  and  the  prop- 
erty attached  had  been  taken  and  detained  by 
his  order,  without  any  process."  In  Crockery 
Co.  V.  Haley  (Wash.)  S3  Pac.  650,  an  affida- 
vit for  attachment  alleged  that  defendant 
was  about  to  dispose  of  Its  property  with  in- 
tent to  defraud  its  creditors,  and  that  It  had 
so  disposed  of  its  property,  or  a  part  thereof. 
A  traverse  of  such  allegations  was  followed 
by  an  order  to  discharge  the  attachment,  rn 
the  oral  proofs  of  the  parties,  no  findings 
being  made.  It  was  held  that  the  order  dis- 
solving the  attachment  was  a  final  adjudica- 
tion that  the  attachment  had  been  wroug- 
fully  obtained.  Hayden  v.  Sample,  10  Mo. 
215,  was  a  suit  upon  an  attachment  bond. 
On  the  trial  the  defendants  objected  to  the 
record  of  the  proceedings,  which  resulted  in 
the  discharge  of  the  attachment.  The  court 
said:  "But  the  truth  of  the  affidavit  made 
to  obtain  the  attachment  was  not  in  issue 
bere,  and  could  not  be  put  in  issue.  The  only 
Inquiry  In  reference  thereto,  and  material  In 
this  case,  was  the  fact  that  an  issue  had 
been  made,  tried,  and  found  against  I  he 
plaintiffs,  and  that  damages  had  by  reason 
thereof  accmed  to  the  defendant."  If  In  this 
action  the  defendants  may  retry  the  ques- 
tion as  to  whether  the  attachment  was 
wrongfully  obtained,— that  Is,  whether  the 
facts  averred  to  obtain  the  attachment  were 
true  or  existed,— then  the  order  or  Judg- 
ment made  by  the  conrt  on  hearing  the  tao- 
tion  to  discharge  the  attachment  ijras  not 
binding  upon  any  one.  Suppose  the  petition 
In  this  case  alleged  the  issuing  of  the  attach- 
ment, the  seizure  of  the  property,  a  motion 
made  to  dissolve  it,  and  that  the  court  had 
overruled  the  motion,  and  yet  had  averred 
that  the  attachments  were  wrongfully  ob- 
tained. Can  it  be  possible  that  that  petition 
would  have  stated  a  cause  of  action  on  the 
attachment  bond?  Is  It  not  clear  that  In 
such  a  case  the  order  or  Judgment  of  the 
court  sustaining  the  attachment  would  have 
been  a  conclusive  adjudication  that  the  at- 
tachment was  rightfully  obtained,  and  that 
the  plaintiff  had  no  cause  of  action  upon  his 
bond?    But  estoppels  must  be  mutual,  and 


U  such  a  Judgment  or  order  of  the  couit 
would  preclude  the  attachment  defendant 
from  a  salt  upon  the  bond.  It  seems  Impos- 
sible to  escape  the  conclusion  that  the  Judg- 
ment or  order  dissolving  the  attachment  is 
conclusive  evidence  against  all  parties  to  the 
attachment  proceeding  that  the  attachment 
had  been  wrongfully  obtained.  This  Judg- 
ment Is  as  binding  upon  the  surety  of  a  bond 
as  it  Is  upon  the  plaintiff  In  the  attachment 
proceeding. 

The  principle  underlying  this  question  un- 
der consideration  was  extensively  discussed 
in  Braiden  v.  Mercer,  44  Ohio  St  339,  7  N. 
E.  155.  This  was  an  action  upon  a  guard- 
ian's bond  for  the  recovery  of  the  amount 
found  due  his  wards  upon  a  final  settlement 
and  order  of  the  guardian's  account  In  the 
probate  court.  The  sureties  on  the  bond  con- 
tended that  they  were  not  concluded  by  that 
settlement;  but  the  court  held  that,  in  the 
absence  of  fraud  or  collusion,  the  Judgment 
of  the  probate  court  against  the  guardian 
was  conclusive  evidence  against  the  sureties 
of  the  amount  owing  by  him  to  his  wards. 
Owen,  O.  J.,  said:  "By  their  bond  the  sure- 
ties contract  with  reference  to  the  action  of 
a  court,  and  that  their  principal  will  obey 
Its  orders,  and  conform  to  such  action.  Can 
they  say  they  are  strangers  to  such  proceed- 
ings? Upon  their  principal's  failure  to  obey 
the  orders  of  the  court  there  Is  clearly  a 
breach  of  the  bond.  The  relation  they  as- 
sume to  such  court,  and  its  action,  so  far 
makes  them  privy  to  the  proceedings  affecting 
their  principal  as  to  deny  to  them  the  right, 
when  called  upon  to  answer  for  the  breach 
of  the  bond,  to  call  In  question  the  grounds 
upon  which  the  court  based  Its  action,  and 
to  have  the  same  cause  retried.  We  find  la 
our  law  numerous  Illustrations  of  this  prin- 
ciple. The  sureties  in  an  undertaking  in  at- 
tachment contract  to  pay  the  defendant  al) 
damages  sustained  by  reason  of  the  attach- 
ment if  the  order  prove  to  have  been  wrong- 
fully obtained.  Has  It  ever  been  doubted 
that  the  determination  by  the  court  In  the 
attachment  proceeding  that  the  order  was 
wrongfully  obtained  concluded  the  sureties 
upon  that  question  in  an  action  upon  their 
undertaking?  By  an  undertaking  in  replev- 
in, the  sureties  contract  that  their  principal 
will  duly  prosecute  the  action,  and  pay  all 
costs  and  damages  which  may  be  awarded 
against  him.  Nobody  will  claim  that  the 
award  of  damages  in  the  replevin  suit  Is  not 
final  against  the  sureties  in  an  action  against 
them  upon  the  undertaking.  An  undertak- 
ing In  an  Injunction  proceeding  is  condition- 
ed to  secure  the  party  enjoined  the  damages 
he  may  sustain  If  it  be  finally  decided  that 
the  Injunction  ought  not  to  have  been  grant- 
ed. It  has  never  been  supposed  that  the 
sureties  In  an  action  against  them  could  be 
heard  to  say  that  they  were  strangers  to  the- 
injunction  proceeding,  and  that  the  decision 
of  the  court  that  the  injunction  ought  not 
to  have  been  granted  should  be  disregarded,. 
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and  that  question  agmin  litigated."  Lothrop 
r.  Southwortti,  5  Mich.  430,  was  a  suit  upon 
an  injunction  bond  conditioned  that  the  ap- 
plicant for  the  Injunction  would  pay  the  de- 
fendant all  damages  he  might  sustain  should 
it  be  finally  decided  that  the  injunction  ought 
not  to  have  been  granted.  The  aarety  on 
the  Injunction  bond  contended  that,  as  he 
was  not  a  party  to  the  injunction  suit,  be 
was  not  concluded  by  the  decree  dissolving 
the  injunction;  but  the  court  held  that  the 
decree  was  not  only  condusiye  as  against 
the  plaintiff  in  the  injunction  suit,  but  upon 
the  surety  upon  the  injunction  bond  as  well. 
The  court  said:  "The  cause  was  to  be  liti- 
gated by  Lothrop.  •  •  •  Cleveland  [the 
surety  on  the  Injunction  bond]  could  not  be 
heard  In  court,  as  he  had  no  interest  in  the 
snbject  of  the  controversy.  He,  as  an  indif- 
ferent person,  stepped  In  to  the  aid  of  Bouth- 
worth,  to  enable  him  to  prosecute  his  action, 
and  undertook  that  he  should  abide  the  judg- 
ment of  the  court.  He  can  therefore  raise 
no  question  as  to  the  correctness  of  the  de- 
cree, nor  Impeach  it  In  this  collateral  pro- 
ceeding. If  he  apprehends  any  fraudulent 
collusion  between  the  parties  to  the  decree, 
bib  remedy  is  in  chancery  for  relief  against 
the  bond.  •  •  •  To  hold  otherwise  would 
be  to  Introduce  a  dangerous  and  novel  doc- 
trine into  the  law  of  remedies,  vis.  that, 
when  an  action  is  brought  upon  a  bond  given 
for  the  performance  of  a  decree  against  prin- 
elpal  and  surety,  the  whole  subject  of  the 
decree  must  be  relitigated,  if  a  defense  is  set 
up  impeaching  it,  before  a  joint  recovery  can 
be  had.  We  apprehend  that  such  a  rule 
would  malce  litigation  endless."  The  princi- 
ple upon  which  these  two  cases  rest  is  that 
the  surety  on  an  Injunction,  replevin,  or  at- 
tachment bond  is  a  privy  to  the  proceeding 
in  which  the  bond  was  used;  that  the  surety 
was  aiding  and  abetting  the  action,  and  in 
that  sense  a  party,  and  bound  by  the  judg- 
ment rendered  in  the  proceeding.  The  same 
principle  was  applied  by  this  court  in  Turner 
V.  KiUIan,  12  Neb.  580,  12  N.  W.  101;  Pase- 
wallc  V.  Bollman,  29  Neb.  519.  45  N.  W.  780; 
Thomas  v.  Markmann,  43  Neb.  823,  82  N.  W. 
206. 

In  order  that  the  litigant  sliould  have  an 
attachment,  the  statute  requires  him  to 
swear  that  the  cause  for  which  he  sues  is 
just.  Suppose  that  ali  the  requirements  of 
the  statute  are  complied  with,  except  that 
the  affidavit  for  attachment  contains  no  such 
averment.  The  absence  of  this  averment 
would  not  render  the  attachment  proceed- 
ings void,  but  merely  Irregular,  and  the  af- 
fidavit for  attachment  could  be  amended. 
Struthers  v.  McUowell,  5  Neb.  491.  But  sup- 
pose the  attachment  Is  assailed  by  motion  to 
dissolve,  because  of  the  absence  of  this  aver- 
ment from  the  affidavit,  and  the  plaintiff  in 
attachment  does  not  seek  to  amend,  and  the 
«ourt  discharges  the  attachment  In  the 
aieantlme  the  property  of  the  defendant  has 
t>een  seized,  and  he  has  been  Injured,  per- 


haps mined.  Has  be  no  remedy  on  the  bond? 
If  tJie  averment  required  by  the  statute  had 
been  in  the  afildavit,  it  would  have  been 
rightfully  obtained,  and  the  sorety  on  tbe 
undertaking  would  have  been  protected;  bat 
as  the  averment  was  not  there,  and  ma  tbe 
statute  forbade  the  resort  to  the  attacluiKnt 
remedy  without  such  an  averment,  tbe  at- 
tachment was  wrongfully  obtained.  In  the 
case  supposed,  had  the  court  refused  to  dis- 
charge the  attachment  because  of  tbe  ab- 
sence of  such  averment,  such  action  of  tbe 
court  would  have  been  equivalent  to  its  Judg- 
ment that  the  attachment  was  rightfully  ob- 
tained, and  that  judgment,  though  errone- 
ous, would  not  have  been  void,  and  could  not 
have  been  called  Into  question  in  any  col- 
lateral proceeding;  so  that  It  cornea  to  this: 
That  an  attachment  is  rightfully  obtained 
when  tbe  facts  exist  which  the  law  reqalres 
must  exist  In  order,  to  authorize  a  resort  to 
the  remedy,  and  when  the  plaintiff  suine  ont 
the  attachment  has  compiled  with  all  the 
provisions  of  the  law;  and  an  attachment  is 
wrongfully  obtained  when  the  facts  allied 
for  its  issuance  do  not  exist,  or  when  the 
plaintiff  in  the  attachment  has  failed  to  com- 
ply with  some  requirement  of  the  statate  to 
entitle  him  to  an  attachment  And  whether 
rightfully  or  wrongfully  obtained  is  proved 
by  the  judgment  or  order  of  the  court  sus- 
taining it  or  discharging  it,  so  long  as  such 
Judgment  or  order  remains  unsuperseded  and 
unimpeached  for  collusion  or  frand.  I  reach 
the  conclusion,  therefore,  that.  In  a  suit  up- 
on an  attachment  bond  for  damages  for 
wrongfully  obtaining  the  attachment  tbe 
judgment  or  order  of  the  court  dissolving  the 
attachment  is  conclusive  evidence  that  the 
attachment  was  wrongfully  obtained. 

In  the  fourth  paragraph  of  the  syilabos  of 
this  case  as  reported  in  48  Neb.  27,  66  N.  W. 
1020,  we  said:  "To  maintain  an  action  in- 
dependently of  the  statute,  and  not  on  the 
bond,  malice  in  suing  out  tbe  writ  and  want 
of  probaI)Ie  cause  must  be  averred  and 
shown;"  citing  Parmer  t.  Keith,  16  Neb,  91. 
20  N.  W.  103,  and  Jones  v.  Fruln,  26  Neb.  7.S. 
42  N.  W.  283.  Those  cases  are  not  authority 
for  any  question  Invtrfved  In  this  action,  as 
neither  of  them  was  a  suit  upon  an  attach- 
ment bond.  It  has  always  been  the  policy 
of  tbe  law  to  encourage  the  citizen  to  resort 
to  tbe  courts  for  the  redress  of  his  grievan- 
ces, and,  in  conformity  with  this  policy,  tbe 
rule  of  law  is  that  one  cannot  be  made  liable 
in  damages  for  using  the  process  of  the 
courts  in  any  action  provided  he  acted  with 
probable  cause  and  without  malice.  This  is 
the  doctrine  upon  which  the  last  two  cited 
cases  rest  and  we  must  not  be  understood 
from  anything  said  in  this  opinion  as  modi- 
fying those  cases  in  any  particular  wtiat- 
ever.  This  action  is  not  one  for  malicious 
attachment;  It  is  not  a  common-law  action, 
but  is  an  action  founded  upon  a  statutory 
bond.  The  judgment  of  the  district  conn 
should  be  affirmed. 
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AULTMAN  ft  TAYIX)K  CX).  t.  LAWSON 

et  al. 

(Supreme  Court  of  Iowa.    Jan.  20,  1887.) 

Sulk  orTRRiSBiiie  Octvit— iirEOiPio  Wabbahtiu 
— d1vi8ibu.itt  of  costract— cossidebation 

— Agokeoatk  op  Pkice3 — Evidence. 

1.  Where  a  threshing  outfit,  conBisting  of  an 
en^ne,  separator,  weigher,  etc.,  ia  bought  as 
an  establishment  under  a  contract  which  con- 
tains specific  warranties  of  each  article,  and 
provides  that  "the  failure  of  any  part  or  ma- 
chine to  fulfill  its  wat.-anty  shall  not  in  anj 
^ray  affect  the  pajment  of  the  purchase  price  of 
any  other  part  or  parts  of  said  establishment," 
the  contract  la  divisible,  and  the  buyer  cannot 
rescind  it  as  a  whole  for  a  breach  of  the  war- 
ranty of  the  engine  only. 

2.  It  cannot  be  urged  againat  the  diTisibility 
4>f  a  contract  for  the  purchase  of  a  threshing 
outfit,  consisting  of  several  parts,  that  the  con- 
sideration is  stated  at  a  gross  sum,  where  it  ap- 
pears that  this  is  the  aggregate  of  the  prices 
agreed  upon  a*  to  the  different  parts. 

Appeal  from  district  conrt,' Shelby  county; 
'Walter  I.  Smith,  Judge. 

Action  In  equity  to  recorer  Judgment  on 
six  promissory  notes  executed  by  the  defend- 
ants to  the  plaintiff,  and  for  a  decree  fore- 
«l08lng  a  chattel  mortgage  on  "one  Aultman 
A,  Taylor  separator  complete,  with  the  straw 
stacker,  belts,  and  all  fixtures  with  or  be- 
longing to  the  same;  one  truck  wagon  under 
tbe  same;  also,  one  Aultman  &  Taylor  Eure- 
ka engine  complete;  also,  one  tank  wagon 
«omplete."  Defendants  answered  that  the 
notes  sued  upon  were  given  for  the  purchase 
price  of  the  property  described  In  the  mort- 
fS^ge,  and  pleading  breach  of  warranty,  re- 
scission, and  failure  of  consideration.  Judg- 
ment was  rendered  for  the  full  amount  of 
the  notes  in  favor  of  the  plaintiff,  and  decree 
entered  foreclosing  said  chattel  mortgage. 
Defendants  appeal.    Affirmed. 

Byers  &  Lockwood,  for  api)ellant8.  Tbos. 
H.  Smith,  for  appellee. 

GIVEN,  J.  1.  The  learned  district  Judge 
found  OS  follows:  "(1)  That  defendants  exe- 
cuted to  plaintiff  the  notes  and  mortgage  al- 
leged in  tbe  petition.  (2)  That  said  notes 
and  mortgages  were  given  In  consideration 
of  what  Is  known  as  one  of  plaintiff's  No. 
32  establishments,  sold  by  plaintiff  to  Leon- 
ard Lawson,  under  a  written  contract,  a 
-copy  of  which  Is  attached  to  defendants'  sec- 
ond amendment  to  answer.  (3)  That  defend- 
ants have  failed  to  establish  that  said  con- 
tract was  obtained  by  such  false  representa- 
tion upon  the  part  of  plaintiff,  as  to  entitle 
<lefendant  to  avoid  or  rescind  tbe  same.  (4) 
That,  by  the  express  terms  of  said  written 
contract,  said  machinery  was  sold,  'subject 
solely  and  only  to  tbe  warranty  printed  be- 
low'; and  that  thereby  all  other  warranties, 
■whether  express  or  implied,  are  excluded. 
■(5)  That  the  establishment  sold  to  said  de- 
fendant Leonard  Lawson  consisted  of  a  trac- 
tion engine,  a  separator,  a  water  tank,  a 
'weigher  and  elevator,  and  other  things  In- 
cident to  a  complete  steam  threshing  outfit 
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(6)  That  said  separator  complied  with  all  the 
terms  of  the  written  contract  (7)  That  it 
was  provided  by  said  written  contract  that, 
'when  engine  and  thresher  Is  sold  as  an  es-  ' 
tablishment,  tbe  failure  of  any  part  of  ma- 
chine to  fulfill  Its  warranty  shall  not  in  any 
way  affect  the  payment  of  the  purchase 
price  of  any  other  part  or  parts  of  said  es- 
tablishment,' and  that  thereby  defendants 
are  precluded  from  rescinding  as  to  the  sep- 
arator. (8)  That,  this  being  a  suit  on  notes 
negotiable  In  form,  they  import  a  full  con- 
sideration; and,  to  defeat  a  recovery  to  tbe 
full  extent  of  said  notes,  defendants  must 
prove  the  extent  to  which  the  consideration 
has  failed,  and  that  they  have  wholly  failed 
to  do  so." 

The  court  held  "that  when  a  suit  Is  brought 
on  a  negotiable  promissory  note,  and  the  de- 
fendant relies  on  a  partial  failure  of  consid- 
eration or  a  set-off,  he  cannot  defeat  a  re- 
covery of  the  whole  amount  of  tbe  note, 
without  showing  the  amount  of  such  failure 
to  set  off."  Appellants'  sole  complaint  is  of 
this  holding  by  tbe  court  They  concede 
that.  If  the  written  contract  of  purchase  Is 
divisible,  tbe  conclusion  is  correct,  but  con- 
tend that  it  Is  not  divisible,  and  therefore  the 
court  erred.  The  sole  qaestlon  to  be  consid- 
ered Is  whether  the  written  contract  Is  divis- 
ible. Other  questions  are  discussed  by  ap-  ' 
pellee,  but.  In  view  of  this  single  contention 
of  appellants,  they  need  not  be  considered; 
for,  If  appellants'  contention  Is  correct  the 
Judgment  must  be  reversed,  and.  If  not  it 
must  be  affirmed.  Tbe  contract  of  purchase 
is  in  the  form  of  an  order  from  the  defendant 
Lawson  to  the  plaintiff  for  "one  of  your  No. 
32  establishments,  consisting  of  Eureka  12 
horse  power  engine  complete;  32  In.  cylinder; 
separator,  48  In.  rear;  also,  150  ft.  Gaudy 
belt;  also,  one  weigher  and  elevator,  com- 
bined; one  tank  wagon,— all  complete."  By 
the  nest  paragraph,  Lawson  agrees  to  pay 
tbe  freight  charges,  "and  further  agrees  to 
pay  to  your  order,  before  the  time  of  deliv- 
ery, the  sum  of  nineteen  hundred  and  eighty 
dollars,  as  follows."  Then  follows  the  pro- 
vision for  the  five  promissory  notes,  the  last 
falling  due  January  1,  1894,  being  the  notes 
sued  upon,  and  to  secure  which  tbe  mort- 
gage was  given.  Tbe  contract  Is  quite 
lengthy,  and  we  will  only  notice  so  much 
thereof  as  Is  necessary  to  a  determination  of 
the  question  under  consideration.  It  pro- 
vides that  the  sale  Is  "subject  fully  and  sole- 
ly and  only  to  the  warranty  printed  below." 
Therefore  evidence  as  to  other  warranties 
cannot  be  considered.  Printed  below  Is  a 
paragraph  entitled  "Warrant  on  Thresher," 
wherein  It  Is  warranted  "that  with  good 
management  the  'Aultman-Taylor'  thresher 
Is  capable  of  doing  a  good  business  in  thresh- 
ing and  cleaning  grain,  and  Is  superior  in  Its 
adaptation  for  separating  and  saving  from 
the  straw  the  various  kinds  and  conditions 
of  grain  apd  seeds."  This  warranty  Is  fur- 
ther conditioned  that  the  purchaser  shall  fol- 
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low  the  printed  mies  of  the  manufacturers, 
and  If,  by  so  doing,  he  Is  unable  to  make  It 
operate  well,  will  give  written  notice  by  reg- 

'  iBtered  letter.  "If  they  are  not  able  to  make 
It  operate  well  (the  purchaser  rendering  nec- 
essary and  friendly  assistance),  and  the  fault 
Is  In  the  machine,  It  Is  to  be  taken  back,  and 
the  payments  refunded,  or  the  defective  part 
remedied  and  made  the  same  as  In  their  oth- 
er machines  which  do  perform  satisfactori- 
ly." The  next  paragraph  Is  entitled  "War- 
ranty on  Engine,"  and  warrants  "that  with 
good  management  the  'Aultman-Taylor*  en- 
gine is  capable  of  supplying  as  much  power 
as  any  engine  of  the  same  horse  power  made 
in  the  United  States,  and  that  it  Is  construct- 
ed of  first-class  material  throughout."  This 
warranty  Is  further  conditioned  the  same  as 
that  on  the  thresher.  The  next  paragraph 
is  entitled  "Warranty  on  Sawmill,"  but,  as 
no  sawmill  was  purchased.  It  need  not  be 
further  noticed.  Said  contract  contains  these 
further  provisions:  "The  warranty  on  en- 
gine applying  to  engine  only,  the  warranty 
on  thresher  to  thresher  and  horse  power  on- 
ly, when  engine  and  thresher,  or  engine  and 
sawmill,  or  any  other  combination  of  ma- 
chinery sold  as  an  establishment,  the  failure 
of  any  part  or  machine  to  fulfill  Its  warranty 
shall  not'  In  any  way  affect  the  payment  of 

'  the  purchase  price  of  any  other  part  or  parts 
of  said  establishment." 

2.  "A  party  Is  not  entitled  to  rescind  a 
divisible  contract  for  a  breach  of  its  condi- 
tions, unless  such  breach  goes  to  the  whole 
consideration."  Hansen  v.  Heating  Co.,  73 
Iowa,  77,  34  N.  W.  495;  Myer  v.  Wheeler, 
65  Iowa,  390,  21  N.  W.  692,  and  cases  there 
cited.  In  Pars.  Oont.  (8th  Ed.)  p.  634,  on 
the  subject  of  the  entirety  of  contracts.  It  Is 
said:  "No  precise  rule  can  be  given  by  which 
this  question  in  a  given  case  may  be  settled. 
Like  most  other  questions  of  construction,  it 
depends  upon  the  Intention  of  the  parties; 
and  this  must  be  discovered  in  each  case  by 
considering  the  language  employed  and  the 
subject-matter  of  the  contract"  Appellants 
rest  their  contention  that  the  contract  Is  an 
entirety  on  the  claim  that  the  machinery 
was  sold  "as  an  establishment,"  and  that  the 
consideration  is  in  "one  lump  sum."  If 
nothing  further  appeared,  the  language  of 
the  contract  in  these  respects  would  clearly 
indicate  that  it  was  Intended  as  a  single 
contract.  It  will  be  observed,  however,  that 
the  contract  as  to  the  thresher  and  as  to  the 
engine  are  separately  expressed,  and  that 
the  failure  of  either  "to  fulfill  Its  warranty 
shall  not  in  any  way  affect  the  payment  of 
the  purchase  price  of  any  other  part  or 
parts  of  said  establishment."  While  it  re- 
quired both  engine  and  thresher  to  make  a 
complete  establishment,  either  could  be  used 
with  another  engine  or  thresher;  and  hence 
the  provislo.i  that  a  failure  of  one  should 
not  affect  payment  for  the  other.  True,  the 
consideration  is  stated  in  "one  lump  sum," 
but  the  evidence  shows  that  sum  was  the  ag- 


gregate of  prices  agreed  upon  as  to  the  dif- 
ferent parts.  The  contract  does  not  show 
the  prices  on  different  parts,  but,  being  silent 
on  that  subject,  it  was  competent  to  prove 
what  the  agreement  was  in  that  respect, 
such  proof  not  being  in  contradiction  of  the 
I  contract.  Defendant  received,  witb  the  es- 
[  tabllshment,  an  elevator  and  weigher,  price 
$90,  which  was  taken  back  at  his  request, 
and  the  price  credited  on  the  notes,  ^5  be- 
ing credited  on  each. 

Appellants  cite  Fletcher  v.  Amett  (S.  D.> 
57  N.  W.  916.  The  ruling  is  well  summaru- 
ed  In  the  headnote  as  follows:  "A  contract 
on  the  part  of  father  and  son  to  convey  land 
owned  by  the  father  individually,  and  land 
owned  by  the  son  individually,  to  a  party 
who  agrees  to  convey  a  traet  of  land  on 
which  there  was  a  mortgage,  but  who  agrees 
to  pay  off  and  discharge  said  mortgage,  antl 
pay  11,040  cash,  constitutes  an  entire  eon- 
tract,  although  there  may  be  a  clause  in  the 
contract  that  in  case  the  mortgage  is  not 
paid  off,  and  the  $1,010  cash  not  paid,  the 
deed  to  the  land  conveyed  by  the  father 
shall  be  returned,  and  the  party's  right  ti> 
such  land  be  forfeited."  An  examination 
of  that  contract  shows  that  it  does  not  con- 
tain any  similar  provisions  to  those  found  Ui 
this  contract,  and  that  the  decision  is  not 
in  point  in  this  case.  Baird  v.  Boehner,  77 
Iowa,  622,  42  N.  W.  454,  also  cited,  was  a 
civil  action  for  seduction.  Defendant  set 
up  a  contract  of  settlement,  whereby.  In 
consideration  of  a  sum  to  be  paid,  plaintiff 
agreed  to  leave  and  to  stay  away  from  Mal- 
vern for  one  year,  and  to  "waive  all  claims, 
both  criminal  and  civil,"  against  the  defend- 
ant The  court  held  the  agreement  to  waive 
all  claims  "criminal"  to  be  illegal,  and  that 
the  contract  was  not  severable.  The  court 
says:  "If  plaintiff  should  attempt  to  enforce 
the  contract  after  she  had  violated  It  by 
prosecuting  defendant  she  could  not  insist 
that  the  contract  is  divisible,  and  that  she 
should  recover  to  the  extent  to  which  her 
other  promises  constituted  a  part  of  the  con- 
sideration. It  will  not  be  claimed  that  she 
could  recover.  It  could  not  be  determined 
Just  what  sum  defendant  ought  to  recover 
against  plaintiff's  claim  to  recover  for  his 
breach  of  the  contract."  We  have  stated 
enough  of  the  case  to  show  that  it  is  not  an- 
thority  for  holding  that  this  contract  is  not 
severable.  Wernll  v.  Collins,  87  Iowa,  54S. 
64  N.  W.  365,  is  cited  and  especially  relied 
upon.  That  action  was  upon  a  contrart 
whereby  plaintiff  agreed  to  erect  a  windmill 
pump,  tower,  well,  and  the  necessary  con- 
ducting pipes,  and  "to  furnish  a  good  supply 
of  water  for  stock,"  for  $265,  for  which 
plaintiff  was  to  give  her  note.  He  failed 
to  furnish  a  good  supply  of  water  for  stock, 
and  the  defendant  rescinded  the  contrart 
We  held  that  this  contract  was  an  entirety, 
and  that,  because  of  plaintiff's  failnrp,  the 
defendant  had  a  right  to,  and  did,  resclnil 
the  contract,  and  therefore  plaintiff  was  not 
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entitled  to  recoyer  fhereon.  The  case  Is  dis- 
tinguished from  actions  on  the  quantum 
meruit  where  there  was  a  partial  failure. 
There  were  no  separate  warranties  In  that 
case  as  In  this,  and  no  provision  that  the 
failure  of  any  part  should  not  affect  the 
payment  of  the  purchase  price  of  any  other. 
It  seems  to  us  entirely  clear  that  It  was  the 
Intention  of  the  parties  that  this  should  be 
a  severable  contract.  We  may  add  that  we 
have  examined  the  evidence,  and  reach  the 
conclusion  that  the  defendants  have  failed 
to  show  a  breach  of  either  of  the  warranties. 
There  Is  but  little  complaint  as  to  the  thresh- 
er, and  we  think  the  failure  of  the  engine 
to  work  as  expected  Is  attributable  to  mis- 
management, rather  than  to  any  defect  or 
want  of  capacity.  The  Judgment  of  the  dis- 
trict court  Is  affirmed. 


HIJRD  et  al.  v.  NEILSON  et  al. 

(Supreme  Court  of  Iowa.     Jan.  20,  1897.) 

Rbal-Estatb  Brokbks  —  Recovert   or   Ck>»iii8- 

SIOWS— TkIAL— DlIlBCTINO  Vbrdict. 

1.  A  real-estate  broker  cannot  recover  com- 
inissions  for  selling  land,  where  he  fails  to  prove 
either  a  completed  sale  or  one  negotiated  on 
terms  authorized  by  the  owner. 

2.  A  motion,  made  by  defendant  at  the  close 
of  plaintiff's  evidence,  to  direct  a  verdict,  should 
be  sustained,  where  it  would  be  the  duty  of  the 
court  to  set  aside  a  verdict  for  the  plaintiff. 

Appeal  from  district  court,  Hamilton  coun- 
ty; B.  P.  Blrdsali,  Judge. 

This  Is  an  action  to  recover  a  commission 
for  the  sale  of  real  estate.  There  was  a  ver- 
dict and  Judgment  for  the  plaintiffs,  and  de- 
fendants appeaL     Reversed. 

Wesley  Martin,  for  appellants.  Hyatt  & 
Hyatt,  for  appellees. 

KINNE,  C.  J.  Defendant,  who  was  the 
owner  of  356  acres  of  land  in  Hamilton  coun- 
ty, Iowa,  placed  the  same  for  sale  with  the 
plaintiffs,  who  were  land  agents,  residing  in 
said  county.  The  terms  of  sale  authorized 
by  tlie  defendant  were  embraced  'in  a  letter 
of  date  of  August  18,  1894,  written  by  him 
to  Hurd,  one  of  the  plaintiffs.  It  was  as  fol- 
lows: "Dear  Sir:  Yours  of  August  13th,  re- 
ceived and  noted.  In  regard  to  the  amount 
of  land  that  I  have  near  Blairsburg,  is  356 
acres.  Part  of  it  is  on  section  25,  and  the 
balance  on  the  36tb  section.  Land  commen- 
ces about  80  rods  east  of  the  station.  The 
railroad  fence  is  my  south  line.  So  far  as 
that.  It  Is  pretty  well  located.  Will  sell  the 
land  at  $30  per  acre.  Want  from  three  to 
five  thousand  dpwn,  and  a  mortgage  on  the 
place  for  the  balance;  Interest  at  6  per  cent. 
per  annum.  WIU  take  it  all  down  if  a  party 
wants  to  pay  it  all.  Will  give  you  all  you 
can  get  over  $10,000  net  as  your  commission 
for  selling.  That  Is,  I  want  the  place  to  net 
nie  $10,000  clear  of  all  expenses.  If  you 
want  to  try  and  sell  the  place  that  way,  go 
ahead.    The  farm  Is  cheap  as  dirt.    Would 


not  sell  it  at  all,  but  I  am  so  far  away  that 
I  do  not  have  time  to  tend  to  It  Let  me 
hear  from  you  In  the  matter,  and  what  you 
think  about  It  Yours,  truly,  Howard  Nell- 
son."  Plaintiffs  claim  that  they  negotiated 
a  sale  of  the  land  to  one  Mitchell  for  $10,324, 
and  that  Mitchell  was  to  return  the  next  day 
and  conclude  the  deal,  and  that  the  defcud- 
ontB,  knowing  of  said  negotiations,  and  for 
the  purpose  of  defeating  their  right  to  a 
cDiumission,  and  In  fraud  of  their  rights,  did 
on  the  following  day  sell  the  same  land  to 
MitcheU.  At  the  conclusion  of  plalutlffii' 
evidence,  defendants  moved  the  court  to  take 
the  case  from  the  jury,  and  to  enter  a  Judg- 
ment In  their  favor,  because  it  had  not  been 
shown  that  plaintiffs  had  found  a  purchaser 
ready,  able,  and  willing  to  purchaise  the  land 
upon  the  terms  and  for  the  price  authorized 
by  the  defendants.  The  motion  was  over- 
ruled, and  the  action  of  the  court  Is  assigned 
as  error.  It  Is  said  that  the  court  erred  in 
refusing  to  give  an  Instruction  asked  by  the 
defendants,  and  in  giving  some  of  the  In- 
structions embraced  In  the  charge,  and  In 
rulings  upon  the  admission  of  evidence. 

The  motion  should  have  been  sustained. 
The  evidence  failed  to  show  that  plaintiffs 
had  made  or  negotiated  a  sale  of  the  lan<l 
in  accordance  with  the  authority  given  In 
the  letter.  Nor  was  there  evidence  to  su.s- 
toin  the  claim  that  the  defendants  had  made 
the  sale  of  the  land  to  Mitchell  with  knowl- 
edge of  the  negotiations  had  between  plain- 
tiffs and  Mitchell.  The  sale  arranged  for 
with  Mitchell,  as  claimed  by  the  plaintiffs, 
was  for  $200  cash,  $3,000  on  January  1,  and 
the  balance  in  cash  March  1,  1895.  The  au- 
tiiorlty  was  to  sell  for  not  less  than  $3,000 
cash  at  time  of  sale,  and  the  deferred  pay- 
ment was  to  be  secured  by  a  mortgage  on 
the  land,  and  to  draw  6  per  cent.  Interest 
In  the  claimed  negotiations  with  Mitchell  by 
plaintiffs,  no  provision  for  securing  the  de- 
ferred payments  was  made,  and  there  was 
no  arrangement  for  the  payment  of  Interest. 
Mitchell  never  paid  plaintiffs  anything,  and 
testifies  he  never  agreed  to  take  the  land. 
If  it  be  conceded,  however,  that  as  plaintiffs 
claim,  he  did  agree  to  take  the  land,  It  was 
upon  terms  and  conditions  other  than  those 
embraced  In  the  letter  of  defendant,  and 
therefore  such  a  sale  by  the  agent  would  not 
be  binding  upon  the  defendants.  Having 
failed  to  show  either  a  completed  sale,  or 
negotiations  for  a  sale  In  compliance  with 
the  authority  conferred  upon  them,  plalutlfFs 
were  not  entitled  to  recover,  and  the  motion 
should  have  been  sustained.  When  a  motion 
Is  made  to  direct  a  verdict,  It  should  be  sus- 
tained If,  considering  all  of  the  evidence,  it 
clearly  appears  that  It  would  be  the  duty  of 
the  trial  judge  to  set  aside  a  verdict  if  found 
In  favor  of  the  party  upon  whom  the  burden 
of  proof  rests.  Meyer  v.  Houck,  85  Iowa. 
319,  52  N.  W.  235;  Beckman  v.  Coal  Co.,  90 
Iowa,  255,  57  N.  W.  889.  It  seems  to  us 
there  was  a  clear  failure  to  establish  such  a 
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state  of  facts  as  would  authorize  a  recovery 
by  plaintiffs. 

In  this  view  of  the  case  we  need  not  con- 
sider at  length  the  other  errors  assi^ed.  In 
so  far  as  the  instructions  given  were  not  In 
liarmony  with  our  holding,  they  were  Incor- 
rect The  instructions  asiced  by  the  defend- 
ants should  have  been  given,  If  the  case  was 
submitted  to  the  Jury;  but,  as  we  have  indi- 
cated, there  was  nothing  to  submit  to  the 
jury.  For  the  errors  pointed  out,  the  Judg- 
ment Is  reversed. 


KOSTER  et  al.  v.  SBNET. 
(Supreme  (Tourt  of  Iowa.     Jan.  20,  1897.) 
Appeal  —  Review  — Chattel  MonTOAOB  —  Fokb- 

CLOSDRE  BRFOKB  MaTURITT  OF    DEBT. 

1.  A  stipulation  for  the  submission  of  a  case 
on  appeal  on  the  two  abstracts  filed,  waiving  a 
transcript,  does  not  authorize  the  court  to  re- 
view questions  of  fact  when  the  additional  ab- 
stract filed  by  appellee  states  that  all  the  evi- 
dence is  not  contained  in  the  abstracts,  which 
statement  is  not  denied. 

2.  Though  a  chattel  mortgage  authorizes  the 
mortgagee  to  take  possesgion  of  the  mortgaged 
property  at  any  time  be  may  choose,  and  to  sell 
sufficient  of  the  same  to  pay  the  debt  secured, 
where  it  also  contains  a  provision  that  on  pay- 
ment of  such  debt  accordmg  to  the  tenor  of  the 
notes  given  for  the  same  the  mortgage  shall  be 
void,  the  mortgagee  is  not  anthorized  to  sell 
the  property  in  advance  of  the  maturity  of  the 
debt,  or  some-  part  thereof,  uutil  which  time 
the  mortgnpor's  equity  of  redemption  does  noi 
pxpire.     Robinson,  J.,  dissenting. 

Appeal  from  district  court,  Franklin  coun- 
ty;  B.  P.  Blrdsall,  Judge. 

Action  at  law  to  recover  damages  for  al- 
leged breaches  of  warranty  in  the  sale  of  per- 
sonal property,  and  to  recover  actual  and 
exemplary  damages  for  the  wrongful  conver- 
sion of  personal  property.  There  was  a  trial 
by  jury,  and  a  verdict  and  Judgment  for  the 
plaintiffs.    The  defendant  appeals.    Affirmed. 

J.  W.  IiUke  and  D.  W.  Dow,  for  appellant. 
E.  P.  Andrews  and  W.  D.  Evans,  for  appel- 
lees. 

DEEMER.  3.  The  petition  contains  three 
counta,  and  sets  out  three  causes  of  action, 
substantially  as  follows:  The  first  count  al- 
leges that  on  or  about  the  Ist  day  of  Janu- 
ary, 18{>4,  the  plaintiffs,  K.  Koster  and  P. 
Koster,  were,  and  for  a  long  time  had  been, 
the  owners  of  4  horses,  particularly  describ- 
ed, 1  set  of  work  harness,  and  about  230 
bushels  of  corn;  that  on  or  about  the  date 
specified  the  defendant  did  willfully,  wrong- 
fully, and  maliciously,  for  the  purpose  of 
depriving  the  plaintiffs  of  the  ownership  of 
said  property,  and  with  Intent  to  Injure,  op- 
press, and  defraud  them,  take  possession 
of  said  property,  and  willfully,  wrongfully, 
and  maliciously  convert  It  to  his  own  use. 
The  second  count  states  that  In  March,  1893, 
the  plaintiffs  purchased  two  horses  of  the 
defendant,  who  warranted  them  to  be  nine 
years  old;   that  the  waiTauty  was  relied  up- 


on by  the  plaintiffs  In  making  the  purchase, 
and  known  to  be  falae  by  the  defendant. 
The  third  couct  states  that  iu  llarch,  1883. 
the  plaintiffs  purchased  a  horse  of  the  de- 
ftadant,  who  warranted  him  to  be  sound, 
and  that  the  plaintiffs  relied  upon  that  war- 
ranty; that  before  delivery  of  the  horse 
was  made  the  piaintifrs  discovered  that  the 
horse  was  sick,  and  refused  to  accept  him; 
that  thereupon  the  defendant  represented 
and  warranted  that  the  ailment  was  tem- 
porary, and  that  the  horse  would  recover, 
but  that,  if  be  did  not,  the  defendant  would 
refund  the  price  paid  for  liim;  that  the  horse 
was  then  accepted,  but  was  in  fact  sick  of  a 
fatal  disease,  and  died  soon  after  he  was  re- 
ceived by  the  plaintiffs.  Judgment  Is  de- 
nuinded  for  actual  damages  to  the  amount 
of  $810,  and  for  exemplary  damages  in  the 
sum  of  $2,100.  The  answer  contains  a  gen- 
eral denial,  and  alleges  as  an  affirmative  de- 
fense that  in  March,  1803,  the  plaintiffs  exe- 
cuted and  delivered  to  the  defendant  a  chat- 
tel mortgage  on  the  property  described  in 
the  first  count  of  the  petition  to  secure  the 
payment  of  two  promissory  notes,  one  of 
which  was  for  the  sum  of  $722.75,  payable 
on  or  before  October  1,  1893,  and  the  other 
was  for  the  sum  of  $250,  payable  on  or  be- 
fore October  4,  18»4,  with  Interest  at  the 
rate  of  8  per  cent,  per  annum;  that  on  the 
18th  day  of  December,  1883,  the  sum  of  $27.- 
91  remained  due  on  the  first  note,  and  noth- 
ing had  been  paid  on  the  other;  that  the  de- 
fendant had  been  credibly  informed  that  the 
plaintiffs  had  sold  some  of  the  mortgaged 
property  without  his  knowledge  or  consent, 
with  Intent  to  defraud  him,  and  that  on  the 
day  last  specified  he  placed  the  mortgage  in 
the  hands  of  the  sheriff,  as  his  agent,  to  take 
possession  of  enough  of  the  mortgaged  prop- 
erty to  pay  the  amount  due  on  the  first  note 
and  costs  and  expenses;  that  thereupon  the 
sheriff  took  possession  of  about  2(K)  bnafaels 
of  corn,  of  the  value  of  about  $40,  and  after- 
wards, at  the  request  of  the  plaintiffs,  took 
possession  of  the  4  horses  and  1  set  of  har- 
ness, described  in  the  first  count  of  the  peti- 
tion, and  In  January,  1894,  sold  ail  of  the 
property  so  taken,  and  indorsed  the  pro- 
ceeds on  the  two  notes.  In  other  divisions 
of  the  answer  the  defendant  pleads  the  mak- 
ing of  the  notes  and  the  execution  of  the 
mortgage  by  the  plaintiffs,  and  the  foreclo- 
sure of  the  latter  according  to  the  authority 
which  it  conferred,  and  admits  the  sale  of 
tbe  horses  to  the  plaintiffs,  including  those 
described  In  the  petition;  but  alleges  that 
the  contmct  of  sale  was  in  writing,  and 
did  not  contain  the  warranties  dalmed  by 
the  plaintiffs,  and  that  $125  of  the  contract 
price  are  unpaid.  I^e  plaintiffs  filed  a  re- 
ply, which  admitted  the  execution  of  tbe 
larger  of  the  two  notes,  but  averred  that  the 
amount  thereof  was  never  due.  Several 
items  which  went  to  make  tlte  consideration 
of  the  note  were  set  out  and  alleged  to  be 
erroneous,  and  among  them  was  one  of  $11. 
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whlcb  it  Is  alleged  was  for  12  numbers  In  a  i 
certain  lottery  or  raffie  tn  whlcb  tlie  defend- 
ant sold  nambers  to  several  persons,  and  by 
which  he  proposed  to  raffle  off  a  certain 
piano,  whlcb  was  to  be  tbe  property  of  the 
holder  of  the  winning  number,  to  be  deter- 
mined  by  chance;  that  the  raffle  has  never 
taken  place;  that  the  defendant  retains  the 
piano,  and  that  the  plaintiffs  have  never  re- 
ceived any  copslderatlon  for  the  item.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  tbe  sum  of  9817.04,  and  found  spe- 
cially that  ¥317.04  were  due  on  the  first 
count  of  the  petition,  and  that  the  plaintiffs 
were  entitled  to  $500  as  exemplary  damageR 

1.  Interrogatories  were  submitted  to  the 
Jury  asking  if  they  found  any  damages  on 
the  causes  of  action  set  out  in  the  second 
and  third  coiuts  of  the  petition,  but  were 
not  answered,  and  from  this  fact,  and  the 
special  finding  returned,  it  is  clear  that  the 
jary  found  In  favor  of  the  defendant  on  the 
second  and  third  counts,  and  that  the  only 
questions  involved  in  this  appeal  are  those 
which  grow  out  of  the  first  count.  The  ap- 
pellees liave  filed  an  additional  abstract, 
which  denies  that  the  abstract  of  appellant 
contains  all  tbe  evidence  introduced  on  the 
trial,  and  states  that  the  two  abstracts  to- 
gether do  not  contain  all  the  evidence  intro- 
duced and  heard.  That  it  Is  not  denied,  and 
must  be  taken  as  true.  Ooode  v.  Stearns, 
82  Iowa,  710,  47  N.  W.  883;  Hopkins  v.  Rail- 
way Co.  (Iowa)  64  N.  W.  603.  Moreover, 
the  abstract  of  the  appellant  shows  affirma- 
tively that  the  bill  of  exception  was  not 
filed  fvlthln  the  time  fixed  by  order  of  the 
court  and  the  agreement  of  parties,  and  it 
does  not  appear  that  any  evidence  was  made 
of  record.  A  stipulation  of  the  parties  which 
provides  for  the  submission  of  the  cause  on 
the  two  abstracts,  and  waives  a  transcript 
of  the  record,  has  been  filed.  Bnt  that  does 
not  answer  the  purpose  of  a  denial  of  the 
additional  abstract,  nor  show  that  the  two 
abstracts  contain  all  the  evidence  upon 
which  the  case  was  heard.  In  view  of  the 
condition  in  which  the  record  appears,  we 
cannot  determine  any  question  which  re- 
quires an  examination  of  tbe  evidence,  and 
as  the  appellees  have  not  filed  an  argument, 
we  will  follow  our  practice  in  such  cases, 
and  consider  only  those  questions  which 
tseem  to  be  of  controlling  Importance. 

2.  The  court,  in  referring  to  the  mortgage 
and  two  notes  which  it  was  designed  to  se- 
cure, charged  the  Jury  as  follows:  "You  are 
instructed  that  under  the  mortgage  defend- 
ant had  the  right  to  take  possession  of  all  the 
property  therein  described  at  any  time  he 
chose  to  do  so,  and  no  damage  conld  be  as- 
sessed against  him  for  such  taking.  He  did 
not,  however,  have  any  right  to  sell  safd 
property  before  the  debt  secured  thereby  be- 
came due.  In  other  words,  while  he  would 
have  a  right,  under  said  mortgage,  to  take 
possession  of  all  the  property  therein  de- 
scribed, for  the  purpose  of  preserving  the 


same  until  the  debt  became  due,  be  would 
have  no  right  to  sell  said  property  unless 
the  debt  secured  by  said  mortgage,  or  some 
part  of  It,  was  due;  and,  if  be  did  sell  said 
property,  or  any  part  of  It,  before  the  debt 
secured  thereby  became  due,  or  any  part 
there<tf,  then  he  is  Uable  to  account  to  the 
plaintiffs  for  the  fair  and  reasonable  value 
of  the  property  so  sold,  without  reference  to 
tbe  amount  for  which  the  sale  was  made." 
The  appellant  Insists  that,  so  far  as  this  poi-- 
tlon  of  the  charge  denied  tbe  right  of  the 
mortgagee  to  sell  the  mortgaged  property  for 
the  portion  of  the  debt  not  due,  it  was  er- 
roneous. The  condition  of  the  mortgage  is 
that,  if  the  mortgagors  shall  pay  to  the 
mortgagee  the  two  notes  described,  "accord- 
ing to  the  tenor  thereof,  then  these  presents 
to  be  void;  otherwise  In  full  force."  The 
mortgage  aUo  contains  the  following  provi- 
sion: "And  I,  the  said  K.  Koster  &  Sons,  do 
agree  with  the  said  Charles  Beney  tliat  these 
presents  shall  be  his  sufficient  authority  to 
take  Immediate  possession  of  said  goods  and 
chattels  at  any  time  he  may  choose,  and  to 
sell  at  public  auction  sufficient  of  the  same 
to  pay  the  debt,  with  all  reasonable  costs 
and  attorney's  fees;  the  balance  of  the  pro- 
ceeds to  be  accounted  for  to  the  mortgagoi* 
on  demand."  This  gave  to  the  mortgagee 
the  right  to  take  actual  possession  of  the 
mortgaged  property  at  any  time  he  elected 
to  do  so,  -n'hether  the  debt  it  was  designed 
to  secure  was  due  or  not;  bnt  did  it  give 
him  the  right  to  sell  before  maturity  of  the 
notes  which  it  was  given  to  secure?  It 
seems  to  us  that  to  so  hold  would  not  only 
render  nugatory  some  of  the  express  lan- 
guage of  tbe  Instrument,  but  also  tcive  to  it 
a  meaning  the  parties  never  intended.  The 
condition  of  the  mortgage  was:  "That  If 
said  Koster  &  Sons  shall  pay  to  said  Chas. 
Beney,  his  heirs  and  assigns,"  etc.,  "his  two 
promissory  notes  dated  March  Ist,  and  de- 
scribed as  follows,  to  wit:  One  for  $722  & 
'"/loo,  payable  Oct  Ist,  1893,  and  one  for 
l&mOO,  payable  Oct  1st,  1894,  with  interest 
at  the  rate  of  8  per  cent  per  annum,  accord- 
ing to  the  tenor  thereof,  then  these  presents 
to  be  void;  otherwise  in  full  force."  By  the 
express  terms  of  the  instrument  the  debt 
was  not  to  become  due  until  the  maturity  of 
the  notes.  According  to  appellant's  conten- 
tion, the  condition  permitting  sale  by  the 
mortgagee  authorized  him  to  sell  at  any 
time,  and  to  cancel  the  indebtedness,  wheth- 
er matured  or  not  We  do  not  think  this  Is 
a  correct  construction  of  the  instrument. 
Authority  to  sell  to  pay  a  debt  does  not  or- 
dinarily contemplate  a  sale  before  the  debt 
Is  due,  and  it  should  not  be  held  to  do  so 
when  conferred  upon  a  mortgagee,  as  in  this 
case,  except  that  such  construction  be  the 
only  reasonable  and  consistent  one  to  be  de- 
duced. If  appellant's  contention  should  be 
adopted,  it  would  not  only  deprive  tbe  mort- 
gagor of  his  equity  of  redemption,  bnt  it 
would  also  change  the  maturity  of  his  notes. 
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and  m<ake  them  payable  upon  demand.  This 
Identical  question  was  determined  by  this 
court  adversely  to  appellant  In  the  case  of 
Bank-  V.  Taylor,  67  Iowa,  572,  25  N.  W.  810, 
and  this  extract  from  the  opinion  In  that 
ease  Is  peculiarly  applicable  here:  "In  de- 
termining the  effect  of  the  Instruments,  both 
conditions  must  be  considered,  and  when 
they  are  considered  together  we  think  that, 
while  they  empower  the  holder  to  take  poe- 
sesston  of  the  mortgaged  property  before  the 
maturity  of  the  debt,  if  be  deemed  himself 
insecure,  they  did  not  empower  him  to  sell 
it  until  after  its  maturity,  for  the  mort- 
gagor's equity  of  redemption  did  not  expire 
until  the  maturity  of  the  debt.  The  debt  evi- 
denced by  the  Instruments  was  not  subject 
to  be  diminished  before  its  maturity,  and 
there  is  no  uncertainty  as  to  the  amount  to 
be  recovered  thereon  at  maturity."  Noth- 
ing need  be  added  to  this  language  of  Reed, 
J.,  as  it  seems  to  be  conclusive.  It  is  said, 
however,  that  this  case  has  been  overruled 
by  the  later  case  of  Robinson  v.  Gray,  80 
Iowa,  699,  57  N.  W.  614.  But  not  so,  we 
think.  The  case  Is  not  expressly  overruled 
by  this  later  one.  On  the  contrary,  it  Is 
carefully  and  clearly  distinguished,  and  it  is 
manifest,  we  think,  that  there  was  no  in- 
tention to  overrule  it  The  condition  In  the 
Robinson-Gray  Case  was  as  follows;  "•  •  • 
Whenever  the  said  mortgagee  shall  choose 
so  to  do,  then,  and  in  that  case,  it  shall  be 
lawful  for  the  said  mortgagee  •  ♦  ♦  to 
take  Immediate  possession  of  said  goods  and 
chattels,  •  •  •  and  to  sell  the  same,  *  •  • 
or  BO  much  thereof  as  shall  be  sufllelent  to 
pay  the  amount  due,  or  to  become  due,  as 
the  case  may  be,  with  all  Interest,  taxes," 
etc.  Here  was  not  only  authority  to  sell  to 
pay  the  debt  according  to  its  terms,  but  to 
sell  to  pay  the  debt,  whether  due  or  not.  As 
said  by  Rothrock,  J.,  in  the  Robinson  Case, 
"It  will  be  seen  from  an  examination  of  that 
part  of  the  mortgage  in  the  case  at  bar  that 
the  provisions  thereof  are  not  the  same  as 
those  In  the  cited  case."  Bank  v.  Taylor. 
After  remarking  that  the  provisions  In  re- 
gard to  taking  possession  are  the  same  in 
the  two  cases,  Judge  Rothrock  continues: 
"But  in  the  case  at  bar  there  Is  the  further 
provision  that,  after  seizing  the  property, 
the  mortgagee  may  'sell  the  same  at  public 
or  private  sale,  oi  so  much  thereof  as  may 
be  sufficient  to  pay  the  amount  due  or  to  be- 
come due  as  the  case  may  be.'  How  could 
it  be  possible  to  make  a  sale  of  the  property, 
and  pay  the  amount  to  become  due,  unless 
the  sale  was  made  before  the  account  be- 
comes due?  The  authority  given  to  sell  as 
plainly  provides  that  a  sale  may  be  had  be- 
fore Uie  amount  becomes  due  as  If  It  had 
been  so  stated  In  exact  language.  There  is 
no  room  for  construction,  as  in  the  case  of 
Bank  v.  Taylor."  Nothing  further  need  be 
said  to  show  that  the  case  of  Bank  v.  Taylor 
was  not  overruled  in  the  Robinson-Gray 
Case.    From  the  dissenting  opinion  of  Given, 


J.,  It  also  appears  that  the  Taylor  Case  was 
fully  considered,  and  that  there  was  no  in- 
tention on  the  part  of  the  majority  of  the 
court  to  overrule  it  For  the  reasons  stat- 
ed, the  Instruction  complained  of  was  not  er- 
roneous. 

3.  It  is  claimed  that  other  paragraphs  of 
the  charge  were  erroneous,  as  applied  to  tb# 
facts  In  the  case.  As  the  evidence  is  not  be- 
fore us,  we  cannot  determine  whether  the 
claim  thus  made  Is  well  founded.  Other 
questions  discussed  cannot  be  considered,  for 
the  same  reason.  There  is  no  prejudicial  er- 
ror in  the  record,  and  the  Judgment  is  af- 
firmed. 

ROBINSON,  J.  (dissenting).  I  cannot  agree 
to  the  Interpretation  of  the  mortgage  In  con- 
troversy adopted  In  the  opinion  of  the  majori- 
ty. It  Is  not  claimed  that  the  mortgage  was 
obtained  by  fraud,  nor  that  it  does  not  cor- 
rectly represent  the  contract  of  the  parties. 
Therefore  Its  terms  should  be  contFoUing. 
The  (pinion  of  the  majority  holds,  correctly, 
as  I  think,  that  the  stipulation  in  regard  to 
the  foreclosure  of  the  mortgage  "gave  to  the 
mortgagee  the  right  to  take  actual  possessiun 
of  the  mortgag;ed  property  at  any  time  b.> 
elected  to  do  so,  whether  the  debt  It  was  de- 
signed to  secure  was  due  or  not,"  bat  hold^ 
that  It  did  not  give  him  the  right  to  sell  the 
property  before  the  maturity  of  the  notes 
The  mortgage  was  given  on  the  17th  day  of 
March,  1893.  The  first  note  it  secured  was 
due  October  1, 1893,  and  the  second  one  a  year 
later.  Therefore,  according  to  the  rule  of  the 
opinion  of  the  majority,  the  mortgagee  mif^t 
have  taken  possession  of  the  mortgaged  pn^K 
erty  In  March,  1893,  and  held  It  at  the  cost  of 
the  mortgagors  more  than  a  year  and  a  half 
before  selling  It  The  mwtgaged  propertj 
consisted  of  five  horses,  one  set  of  bames. 
and  crops  to  be  raised  In  the  years  1893  and 
1804.  Only  four  horses  are  In  controversy, 
and  their  respective  values  are  stated  In  the 
petition  to  be  $125,  $115,  $30,  and  93S.  A 
condition  which  would  permit  the  mortgagiee 
to  deprive  the  mortgage  of  the  use  of  such 
property  for  a  year  and  a  half,  and  chargr 
bim  the  reasonable  cost  of  keeping  it  during 
all  that  time,  is,  on  the  face  of  it,  so  unrea- 
sonable, as  to  challenge  Investigation.  It 
was  well  said  in  Robinson  v.  Gray,  90  Iowa, 
703,  57  N.  W.  016,  that:  "The  conseqnenoec 
of  holding  that  there  may  be  possession,  bat 
no  sale,  are  apparent.  If  the  mortgage  in 
such  case  be  upon  live  stock,  and  the  debt  has 
a  long  time  to  run  before  maturity,  such  » 
procedure  would  be  ruinous  to  the  security, 
and  a  loss  to  both  parties."  So,  In  this  cas^-. 
to  construe  the  mortgage  to  permit  the  mort- 
gagee to  take  and  hold  the  mortgaged  pnit>- 
^y  for  a  year  and  a  half  before  selling  it 
would  be  to  give  him  a  power  to  hara^  the 
mortgagor  and  destroy  the  value  of  tbe  mort- 
gaged property  by  consuming  It  In  the  pay- 
ment of  costs  which  he  should  not  have  un- 
less clearly  required  by  the  terms  of  tbe  con- 
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tract  Such  a  contract  could  be  made  a  mere 
taatrument  of  oppression.  The  mortgage  con- 
strued In  Robinson  v.  Gray  and  In  Wells  v. 
Gbapman,  68  Iowa,  660,  13  N.  W.  841,  au- 
thorized a  sale  of  the  property  "to  pay  the 
amount  due  or  to  become  due,  as  the  case 
may  be,"  while  the  mortgage  Involved  In 
this  case  authorized  a  sale  "to  pay  the  debt" 
In  my  opinion,  these  provisions  are,  in  le- 
gal effect  precisely  the  same.  The  word 
"amount"  used  In  the  first  two,  standing 
alone.  Is  not  the  equivalent  of  the  word 
"debt";  but  the  phrase  "the  amount  due  or 
to  become  due,"  as  used.  Is  the  exact  equiva- 
lent of  the  word  "debt"  as  used  In  the  mort- 
gage In  controversy.  The  debt  of  that  mort- 
gage is  represented  by  the  two  notes  which 
it  was  given  to  secure,  and  had  an  existence 
from  the  time  they  were  given.  An  obliga- 
tion to  pay  a  sum  of  money  Is  none  the  less 
a  debt  because  It  Is  not  due.  Scott  v.  City 
«f  Davenport  34  Iowa,  213.  The  true  inter- 
pretation of  the  contract  In  question  appears 
to  me  to  be  as  follows:  Payment  of  the 
notes  according  to  their  tenor  would  have 
made  the  mortgage  void,  but  the  mortgagee 
was  not  obliged  to  wait  for  either  note  to 
mature.  He  could,  at  his  option,  take  pos- 
session of  and  sell  the  property  at  any  time, 
and  make  the  notes  payable  at  any  time  to 
the  extent  of  the  amount  realized  from  the 
sale.  If  It  did  not  exceed  the  sums  due  on 
them.  While  such  a  contract  as  that  may 
be  Improvident  yet  it  appears  to  be  much 
less  objectionable  than  the  one  which  the 
opinion  of  the  majority  holds  was  made. 
The  Interpretation  for  which  I  contend  ap- 
pears to  me  to  be  fully  sustained  by  the 
cases  of  Robinson  v.  Gray,  and  Wells  T. 
Chapman,  supra.  See,  also,  Richardson  t. 
Coffman,  87  Iowa,  124,  54  N.  W.  356;  Cole  t. 
Shaw  (Mich.)  61  N.  W.  869.  It  is  true  that 
the  case  of  Bank  v,  Taylor,  67  Iowa,  572,  25 
N.  W.  810,  may  be  regarded  as  authority 
for  a  different  conclusion,  but  it  appears  to 
me  to  be  In  conflict  with  Wells  v.  Chapman, 
supra,  and  to  have  been  overruled  In  effect 
by  Robinson  v.  Gray,  supra,  and  to  be  in 
violation  of  well-established  rules  of  Interpre- 
tation. True,  the  last-named  case  does  not 
overrule  the  Taylor  Case  in  terms,  and  It 
refers  to  some  verbal  differences  between  the 
instruments  construed  in  the  two  cases,  but 
the  rule  of  the  Taylor  Case  was  not  ap- 
proved, and  it  was  referred  to  In  terms 
which  may  well  be  regarded  as  Implying 
doubt  as  to  Its  correctness.  The  Interpreta- 
tion for  which  I  contend  appears  to  me  to 
be  required  by  the  language  of  the  mortgage 
in  question,  and  to  be  much  more  reasonable 
and  beneficent  than  the  other.  Its  practical 
operation  In  most  cases  would  secure  a 
larger  amount  from  the  sale  of  the  mort- 
gaged property  to  apply  on  the  mortgage 
debt  than  would  be  obtained  under  the  rule 
of  the  majority.  An  honest  mortgagee  may 
find  it  necessary  to  take  possession  of  the 
property  pledged  as  security  to  preserve  It 


from  waste  or  wrongful  conversion  by  the 
mortgagor,  yet  under  the  rule  of  the  majority 
opinion  he  may  be  compelled  to  keep  it  until 
the  cost  of  maintenance  has  consumed  a 
large  share,  if  not  all,  of  Its  value,  and  to 
that  extent  all  parties  In  Interest  be  deprived 
of  benefit  from  it.  My  opinion  Is  that  the 
district  court  erred  in  its  charge  to  the  Jury, 
and  that  the  Judgment  should  be  reversed. 


HEIPLB  et  al.  v.  RBINHART. 
(Supreme  Court  of  Iowa.     Jan.  19,  1897.) 

CONSTBUCTIOS  OF  LEASE— WkITTBN   AND  PkIKTBB 

PkOVISIONS — FURCIBLB  Ektkt   kXV 

DbTAINBH— LlHITATION. 

1.  Effect  Is  to  be  given  to  both  the  written 
and  printed  proTlsioiia  of  a  contract  where  they 
are  consistent  with  each  other,  and  a  printed 
clause  in  a  lease,  iiroviding  that  a  failure  on 
the  part  of  the  lessee  to  perform  any  of  the  cov- 
enants therein  contained  shall  authorize  a  re- 
entry and  recovery  of  the  premises  by  the  les- 
sor, applies  to  a  written  proyision  that  the  lessee 
shall  pay  all  taxes  on  the  property  before  they 
become  delinqnent, 

2.  Under  Code,  f  3621,  providing  that  "thirty 
days'  peaceable  and  uninterrupted  possession, 
with  the  knowledge  of  the  plaintiff,  after  the 
canse  of  action  accrued,"  shall  be  a  bar  to  an 
action  for  forcible  entry  or  detention  of  prop- 
erty, the  service  of  a  notice  to  quit,  required  by 
section  3614  to  be  made  3  days  before  the  com- 
mencement of  the  action,  within  30  days  after 
default  of  a  lessee,  is  not  an  interruption  of  the 
lessee's  peaceable  possession,  and,  unless  the 
action  itself  is  commenced  within  the  30  days, 
it  is  barred. 

3.  The  "knowledge  of  the  plaintiff,"  referred 
to  in  Code,  i  3621,  is  the  knowledge  of  the  de- 
fendant's possession,  and  not  of  the  fact  that 
a  cause  of  action  to  terminate  such  possession 
has  accrued. 

Appeal  from  district  court,  Blackhawk 
county;  A.  S.  Blair,  Judge. 

Action  of  forcible  entry  and  detainer.  A 
trial  by  Jury  was  had  In  Justice's  court 
which  resulted  in  a  verdict  for  the  defend- 
ant, and  a  Judgment  in  her  favor  for  costs. 
An  appeal  was  taken  to  the  district  court  of 
Blackhawk  county.  In  that  court  the  plain- 
tiffs struck  from  their  petition  certain  aver- 
ments, and  the  defendant  filed  a  demurrei 
to  the  petition  as  thus  amended.  The  de- 
murrer was  sustained,  and,  the  plaintiffs  re- 
fusing to  plead  further,  Judgment  was  ren- 
dered In  favor  of  the  defendant.  The  plain- 
tiffs appeal.    Affirmed. 

F.  C.  Piatt  for  appellants.  Reed  &  TutblU, 
for  appellee. 

ROBINSON,  J.  On  the  6th  day  of  Jan- 
uary, 1887,  Harriet  J.  Helple,  Pbebe  B.  Par- 
sons, and  Wesley  S.  Reed  entered  Into  an 
agreement  In  writing  with  the  defendant  by 
which  they  leased  to  her  certain  premises 
in  an  addition  to  the  city  of  Waterloo,  to  be 
used  for  the  purpose  of  a  dwelling  bouse. 
The  lease  took  effect  on  the  day  It  was  made, 
and  was  to  continue  "for  the  term  of  the  nat- 
ural life"  of  the  lessee.  As  rent  for  the 
premises,  she  agreed  to  sell  and  quitclaim 
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ber  interest  in  the  real  estate  of  Wesley  & 
Reed,  deceased,  excepting  the  estate  granted 
by  the  lease  to  her.  The  lease  contained  the 
following  provisions.  In  printing:  "And  It  Is 
hereby  expressly  agreed  that,  if  default  shall 
be  made  in  the  performance  of  any  of  the 
covenants  herein  contained,  then  It  riiaU 
be  lawful,  at  any  time  after  such  failure, 
for  tbe  said  party  of  the  first  part  to  re-en- 
ter said  premises,  and  to  remove  all  persons 
therefrom,  after  giving  three  days'  notice  to 
quit  said  premises,  hereby  waiving  all  legal 
or  statutory  notice  to  the  contrary  notwith- 
standing." Then  followed  covenants  for  the 
use  of  the  property,  for  preserving  and  keep- 
ing it  In  repair,  and  for  its  surrender  at  the 
expiration  of  the  lease  or  upon  a  breach  of 
tbe  covenants  specified.  After  that  portion 
of  the  lease  were  written  the  following  pro- 
visions: "As  a  further  consideration,  tbe 
said  Elizabeth  McGee  Reed  [now  Kelnhart] 
hereby  expressly  agrees  to  pay  all  taxes  or 
assessments  which  may  be  entered  or  assess- 
ed against  said  premises,  and  to  pay  the 
same  before  they  become  delinquent;  and 
further  agrees  to  keep  up  all  reasonable  re- 
pairs upon  said  premises  and  tbe  buildings 
thereon  at  her  own  expense,  and  a  failure  to 
do  so  shall  work  a  forfeiture  of  this  lease, 
and  shall  be  considered  a  default  thereof." 
The  petition  alleges,  and  the  demurrer  ad- 
mits, that  the  defendant .  has  failed  to  pay 
the  taxes  levied  upon  the  leased  premises  for 
the  years  1802  and  1893,  and  has  permitted 
the  premises  to  be  sold  for  taxes;  that  on 
the  28th  day  of  April,  1804,  the  plaintifTs 
caused  to  be  served  upon  the  defendant  a 
notice  to  surrender  to  them  within  three 
days  the  leased  premises,  for  the  failure  to 
pay  the  taxes  thereon  before  they  became  de- 
linquent The  defendant  refuses  to  surren- 
der the  premises,  and  this  action  was 
brought  to  recover  them.  On  a  former  sub- 
mission of  this  cause,  an  opinion  was  filed 
(65  N.  W.  331);  but  a  rehearing  was  order- 
ed, and  the  cause  is  again  submitted  for  our 
determination. 

1.  The  first  ground.  Of  the  demurrer  is  as 
follows:  "The  lease  shows  on  its  face  that  it 
does  not  provide  for  a  forfeiture  to  pay  the 
taxes  before  they  become  delinquent  No 
forfeiture  can  be  declared  unless  it  is  ex- 
pressly stipulated  in  the  lease  that  right  of 
re-entry  or  right  to  declare  a  forfeiture  Is 
reserved  on  breach  of  the  contract."  It  is 
urged  in  support  of  this  ground  of  tbe  de- 
murrer that  a  forfeiture  Is  not  favored  In 
law,  and  will  not  be  declared  unless  the  per- 
son claiming  it  shows  clearly  that  he  is  en- 
titled to  it  This  may  be  admitted,  and  we 
are  then  required  to  determine  whether  the 
lease  clearly  gives  the  right  of  forfeiture  if 
the  lessee  permit  the  taxes  levied  on  tbe 
leased  premises  to  become  delinquent  It  is 
an  elementary  rule  of  construction  that  all 
parts  of  a  written  contract  must  be  con- 
strued together,  and  force  and  efFect  given 
to  each  whece  that  Is  practicable.    The  In* 


tent  of  the  parties  to  a  contract  Is  ordinarily 
determined  by  the  Umguage  tbey  use,  and, 
if  that  is  definite,  certain,  and  complete,  it 
must  control.  Emerick  v.  Clemens,  26  Iowa, 
S3S;  Greene  t.  Day,  34  Iowa,  333.  Oar  stat- 
Bte  provides  that  when  an  instrument  con- 
sists partly  of  written  and  partly  of  printed 
form,  the  former  controls  the  latter  when 
the  two  are  inconsistent.  Code,  {  3651.  That 
provision  does  not  apply  in  this  case,  fw 
the  reason  that  tbe  written  portion  of  the 
lease  In  question  is  not  Inconsistent  with  that 
which  is  printed.  If  the  two  provisionB  in 
writing  were  alone  considered,  it  might  rea- 
sonably be  inferred  from  their  arrangement 
and  the  language  used  that  the  forfeiture 
provided  for  In  the  second  paragraph  had  n» 
application  to  a  failure  to  pay  tbe  taxes  a* 
required  by  the  first  paragraph.  They  are 
separate  and  independent  provisions.  But 
the  printed  portion  of  the  lease  which  we 
have  set  out  expressly  provides  for  a  termi- 
nation of  the  lease  in  case  default  be  made 
in  the  performance  "of  any  of  the  coveBanta* 
contained  In  the  lease.  Tbat  appUea  as  well 
to  the  agreement  to  pay  taxes  as  to  any  oth- 
er, and  authorizes  a  termination  of  tbe  lease 
for  default  in  their  payment  We  conclude 
that  the  first  ground  of  the  deaiurrer  was 
not  well  taken. 

2.  We  have  seen  that  the  lease  requires 
the  defendant  to  pay  all  taxes  levied  on  the 
leased  premises  before  they  become  delin- 
quent and  provides  that  "a  failure  to  do  so 
shall  woii:  a  forfeiture  of  this  lease,  and 
shall  be  considered  a  default  thereof,"  and 
that  the  defendant  failed  to  pay  tbe  taxes 
levied  on  the  premises  for  the  years  1892  and 
1893.  Tbe  defendant  was  served  on  the  28tb 
day  of  April,  1894,  with  a  notice  to  surren- 
der the  possession  of  the  leased  premises 
within  three  days,  and  that  in  case  of  her 
refusal  an  action  of  forcitde  entry  and  de- 
tainer to  recover  such  possession  would  be 
commenced  against  ber.  This  action  was 
commenced  on  the  second  day  of  the  nest 
month.  The  second  ground  of  the  demurrer 
is,  in  substance  and  effect  that  the  action  is 
barred  by  section  3621  of  the  Code.  Tbe  ac- 
tion was  brought  under  section  3811  of  the 
Code,  which  contains  the  following:  "A  sum- 
mary remedy  for  forcible  entry  or  detention 
of  real  property  is  allowable:  •  •  •  C-> 
Where  a  lessee  holds  over  after  the  termina- 
tion, or  contrary  to  the  terms  of  his  Ieas«. 
•  •  •"  Section  3621  provides  that  "thirty 
days'  peaceable  and  uninterruptetl  posses- 
sion, with  the  knowledge  of  the  plalntifr.  aft- 
er the  cause  of  action  accrued,"  isr  a-  bar  to 
the  proceeding.  The  appellants  contend  that 
the  taxes  for  the  year  1898  were  not  delin- 
quent until  the  1st  day  of  April,  18M;  that 
tbe  notice  to  quit  was  a  cornmenceaimt  of 
this  action,  and  therefore  It  was  cmnmenced 
within  SO  days  from  the  time  when  the  cause 
of  action  accrued.  For  the  purposes  of  this 
appeal,  it  may  be  conceded  that  the  taxes  for 
the  year  1893  wore  not  dellnqaent  natfl  the 
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l8t  of  April,  1804,  but  more  than  30  days 
elapsed  from  that  time  until  this  actloD  was 
commenced,  on  the  2d  day  of  May.  The  no- 
tice to  quit  was  required  to  be  served  three 
days  before  bringing  the  action  (Code,  i 
3614);  and  could  not,  therefore,  hare  been 
the  commencement  of  the  action.  It  did  not 
require  the  defendant  to  surrender  the  prem- 
ises until  the  30  days  contemplated  by  sec- 
tion 3621  had  expired,  and  the  possession  of 
the  defendant  was  peaceable  and  uninter- 
rupted, within  the  meaning  of  that  section, 
for  30  days  t)efore  this  action  was  commen- 
ced. The  petition  does  not  show  when  the 
plaintiffs  discovered  the  nonpayment  of  the 
taxes,  but  the  knofrledge  to  which  the  stat- 
nte  refers  is  the  SO-days  peaceable  and  un- 
tntermpted  possession,  and  not  the  accruing 
of  the  right  of  action.  For  the  purposes  of 
the  action  of  forcible  ejitry  and  detainer,  a 
landlord  is  presumed  to  know  whether  his 
real  property  in  the  posseesloB  of  another  is 
held  rightfully  or  not;  and  If  the  posses- 
sion is  peaceable  and  nnlDtemipted  for  30 
days,  with  the  knowledge  of  the  landlord, 
bis  right  to  that  action  Is  barred,  even  though 
be  may  not,  in  fact,  have  known  that  the 
right  of  possession  had  ceased  to  exist  l>y 
reason  of  the  breach  of  a  covenant,  the  fnl- 
flllment  of  which  was  required  to  make  the 
possession  rightful.  In  this  case  the  plain- 
tiffs may  not  have  known  until  the  day  the 
notice  to  quit  was  served  that  the  defend- 
ant had  not  paid  the  taxes  for  the  year  1883, 
but  they  had  provided  that  the  failure  to  pay 
the  taxes  before  they  became  delinquent 
should  work  a  forfeiture  of  the  lease.  By  a 
fair  mterpretatlcu  of  its  terms,  the  defend- 
ant was  required  to  pay  the  taxes  to  the 
proper  officers,  and  the  plaintiffs  could  have 
ascertained  readily  from  an  inspection  of  pub- 
lic records  whether  payment  had  been  made 
as  required  by  the  lease.  The  omission  of 
the  petition  to  show  that  the  plaintiffs  had 
known  30  days  before  the  commencement  of 
this  action  that  the  taxes  were  unpaid  was 
not  therefore  material.  We  conclude  that 
the  petition  shows  that  this  action  was  bar- 
red l^  section  3621  of  the  Code,  and  that  the 
demurrer  was  properly  sustained  on  that 
ground.  The  Judgment  of  the  district  court 
Is  affirmed. 


FOWL.br  CO.  et  al.  v.  McDONNELL  et  al. 

(Supreme  Court  of  Iowa.     Jan.  20,  1897.) 
Chattel  Mortoaob —  VAUiuTr  —  Statembnt  or 

ObBTOR— ESTOPPKI. 

1.  A  note  for  $200,  Riven  by  a  husband  to 
his  wife  for  money  loa.-ie<l  by  iier  before  their 
marriftjre,  was  renewed  by  a  note  for  $500, 
which  woB  in  turn  replaced  by  one  for  $1,000. 
each  rpnewed  note  being  for  the  principal  and 
Interest  of  the  prior  note,  with  credits  claimed 
by  the  wife  on  sales  of  dairy  products.  The 
husband  sulwequently  purchaseti  merchandise 
from  plnintiffs,  and,  wnile  indebted  to  them, 
gave  a  chattel  mortpnge  on  the  goods  to  his 
wife  to  aecnre  the  note  for  $1,000,  and  another 
note  (riven  to  her  In  pnyment  of  a  loan  which 
she  procured  by  moitgaging  a  homestead  which 


her  father  had  given  her.     ffafd,  that  the  mort- 
gage was  not  fraudulent  as  to  plaintiffs. 

2.  Statements  made  to  a  creditor  l)y  one  who 
has  mortgaged  his  stock  of  goods  to  his  wife, 
that  he  does  not  owe  her  anything,  are  inadmis- 
sible against  the  wife,  who  did  not  anthorixe  or 
know  of  the  statements. 

Appeal  from  district  court,  Chickasaw  ooun- 
ty;  A.  N.  Hobson,  Judge. 

Action  In  equity  for  the  cancellation  of  a 
chattel  mortgage  alleged  to  be  fraudulent, 
and  to  have  established  claims  of  the  plain- 
tiffs against  the  mortgaged  property.  After 
a  hearing  on  the  merits,  the  district  coivt 
dismissed  the  petitlou,  and  rendered  Judg- 
ment In  favor  of  the  defendants  for  costs. 
The  plaintiffs  appeal.   Afflrmed. 

Bums  &  Sullivan,  P.  P.  Swale,  and  Sulli- 
van &  Ixjngley,  for  appellants.  Springer  Sc 
Clary  and  J.  R.  Bane,  for  appellees. 

ROBIXSOX,  J.  On  the  12th  day  of  Feb- 
ruary, 1895,  the  plaintiffs,  the  Fowler  Com- 
pany and  Rlder-Wallls  Company,  were  cred- 
itors of  the  defendant  Alexander  McDonnell. 
He  was  then  in  the  business  of  retailing  mer- 
chandise at  New  Hampton,  Iowa,  and  had 
been  so  engaged  for  one  or  two  years.  The 
debts  due  to  the  plaintiffs  were  contracted  for 
merchandise  he  purchased  of  them.  On  the 
day  specified  an  agent  of  one  of  the  plalntiff.s 
called  on  McDonnell  at  his  place  of  business 
for  a  statement  of  the  amount  due  his  prin- 
cipal. After  some  conversation  McDonnell 
went  out  and  executed  to  his  wife  and  co- 
defendant,  Alice  McDonnell,  a  mortgage  on 
all  of  his  stock  of  merchandise  and  book 
accounts.  The  proiierty  mortgaged  Included 
about  all  he  owns  which  is  subject  to  exe- 
cution, and  he  is  Insolvent.  After  the  mort- 
gage was  given  the  pUiIntlffs  commenced  ac- 
tions against  McDonnell  to  recover  the 
amounts  due  them.  The  actions  were  aided 
by  attachments,  which  were  levied  upon  the 
mortgaged  stock  of  merchandise,  and  a  re- 
ceiver was  afterwards  appointed,  on  the  ap- 
plication of  the  plaintiffs,  who  took  posses- 
sion of  the  attached  property,  and  has  sold 
nearly  all  of  it.  The  plaintiffs  ask  that  the 
chattel  mortgage  be  adjudged  to  be  fraudu- 
lent and  void  as  against  them,  that  It  be 
canceled,  that  their  lien  be  established  against 
the  property,  and  that  the  receiver  be  requir- 
ed to  pay  to  them  the  proceeds  of  the  attach- 
ed property. 

The  mortgage  In  controversy  was  given  to 
secure  the  payment  of  two  promissory  notes, 
made  by  McDonnell  to  his  wife,  which  were 
originally  made  payable  on  demand,  but 
were  extended  to  February  15,  1895.  One 
was  dated  November  16,  1892,  and  was  for 
the  sum  of  $1,000.  The  other  was  dated 
February  15,  1894,  and  was  for  the  sum  of 
$500.  The  defendants  were  married  to  each 
other  In  the  year  1876.  Prior  to  that  time 
the  defendant  Alice  loaned  to  her  co-defend- 
ant sums  of  money  at  different  times  to  the 
amount  of  about  $150.  She  had  earned  the 
money  by  teaching  school  and  In  other  ways. 
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Three  yean  after  theb  marriage  McDonnell 
gave  to  his  wife,  for  tlie  money  he  had  re- 
ceived of  her,  and  Interest,  a  note  for  ?200. 
In  the  year  1886,  that  note  was  taken  up, 
and  a  new  one  for  $S00  was  given,  and  In 
the  year  1892  that  note  was  replaced  by  the 
fl.OOO  note  which  the  mortgage  in  contro- 
versy was  in  part  given  to  secure.  Eaeh  re- 
newal note  was  given  for  the  amount  of  the 
one  it  replaced,  Including  interest,  and  for 
rarions  credits  which  the  wife  claimed  on 
account  of  dairy  products  and  poultry  sold, 
and  perhaps  for  money  obtained  from  other 
sources.  The  plaintiffs  attack  the  various 
notes  given  on  the  ground  that  the  claims 
made  In  regard  to  them  are  imreasonable, 
and  that  a  full  consideration  for  each  note  Is 
not  shown.  The  statements  of  the  husband 
and  wife  In  regard  to  the  transactions  out  of 
which  the  notes  grew,  and  the  consideration 
for  which  they  were  given,  were  made  as 
witnesses  for  the  plaintiffs,  and  are  not  in 
any  manner  contradicted.  It  may  be  that 
the  defendants  do  not  show  that  each  renewal 
note  was  given  for  a  liability  of  the  husband 
which  the  wife  could  have  enforced  to  the 
full  amount  of  the  new  note.  In  view  of  the 
lengrth  of  time  which  has  elapsed  since  some 
of  the  notes  were  given,  It  is  not  strange  if 
they  cannot  do  so.  But,  when  the  notes  were 
given,  the  husband  was  nut  Indebted  to  either 
of  the  plaintiffs,  and,  so  far  as  Is  shown,  no  one 
could  have  been  prejudiced  by  his  giving  the 
notes,  even  If  they  were  in  part  without  a 
valuable  consideration.  It  does  not  appear 
that  they  were  given  with  any  purpose  to  de- 
fraud persons  who  might  thereafter  become 
creditors  of  the  husband,  and  a  gift  made  In 
good  faith  to  the  wife  at  that  time  would  have 
been  valid  as  against  subsequent  creditors. 
The  $500  note  secured  by  the  chattel  mort- 
gage In  question  was  given  in  payment  of  a 
loan  which  the  wife  procured  for  the  benefit 
of  the  husband  by  giving  a  mortgage  on  the 
homestead  which  her  father  had  given  to  her. 
Although  some  of  the  statements  made  by  the 
defendants  In  regard  to  the  notes  are  conflict- 
ing, we  are  of  the  opinion  that  the  plaintiffs 
have,  failed  to  show  that  either  of  the  notes 
in  question  is  invalid,  or  that  there  is  any 
ground  for  setting  aside  the  mortgage  in  con- 
troversy. 

It  Is  claimed  by  the  appellants  that  Alex- 
ander McDonnell  made  to  them  property 
statements  for  the  purpose  of  obtaining  credit 
which  omitted  all  reference  to  the  notes  held 
by  the  wife,  and  that,  on  at  least  one  occa- 
sion, he  said  to  an  agent  of  one  of  the  plain- 
tiffs that  he  did  not  owe  his  wife  anything. 
These  claims  are  denied  by  McDonnell,  but, 
if  they  were  true,  they  would  not  prejudice 
the  rights  of  the  wife  for  the  reason  that  she 
did  not  authorize  nor  know  of  the  alleged 
statements,  and  is  not  in  any  manner  estop- 
ped to  deny  their  truth.  We  conclude  that 
ihe  plaintiffs  have  failed  to  show  themselves 
entitled  to  any  relief,  and  the  Judgment  of 
the  district  court  is  affirmed. 


FOOT  T.  BUSH  (VAN  VORS,  Interrener). 
(Supreme  Court  of  Iowa.     Jan.  19,  1SD7.) 

Bpbcifio  Performance—  Contract  fob  Sale  of 
Land— Defaplt  of  Puhchaskk. 
A  purchaser  is  not  entitled  to  the  spedfic 
enforcement  of  a  contract  to  convey  land,  after 
his  default  in  mailing  payments,  which,  bj_  the 
terms  of  the  contract,  operated  as  a  forfeiture 
of  all  his  rights  thereunder,  without  proof  of  a 
waiver  of  such  provision  by  the  vendor. 

Appeal  from  district  court,  Buchanan  coun- 
ty;  J.  J.  ToUerton,  Judge. 

Action  to  enforce  the  performance  of  a  con- 
tract to  convey  land.  Decree  for  plaintiff, 
and  the  defendant  appealed.     Reversed. 

Ransler  &  Everett  and  Lake  &.  Harmon, 
for  appellant.     E.  E.  Hasner,  for  appellee. 

GRANGER,  J.  The  defendant  is  the  widow 
and  administratrix  of  the  estate  of  A.M. Bush. 
On  the  17th  day  of  February,  1892,  Bush  and 
the  plaintiff  entered  into  an  agreement  far 
the  conveyance  by  Bush  to  plaintiff  of  a  lot 
of  land  in  Buchanan  county  for  the  agreed 
price  of  $120,  $20  of  which  was  paid  In  hand. 
The  remaining  $100  was  to  be  paid,  $oO  Au- 
gust 17,  1892,  and  $50  February  17. 1893,  wiU 
Interest  at  8  per  cent  The  following  is  a 
provision  of  the  contract:  "And  it  is  express- 
ly agrreed,  by  and  between  the  parties  hereto, 
that  the  time  and  times  of  payment  of  ssid 
sums  of  money.  Interest,  and  taxes,  as  afore- 
said. Is  th6  essence  and  important  part  of  the 
contract,  and  that,  if  any  default  Is  made  in 
any  of  the  payments  or  agreements  above 
mentioned  to  be  performed  by  the  party  of 
the  second  part.  In  consideration  of  the  dam- 
age, injiiry,  and  expense  thereby  resulting 
or  that  may  be  Incurred  by  or  to  the  party 
of  the  first  part  thereby,  the  agreement  shall 
be  void  and  of  no  effect,  and  the  party  of  the 
second  part  shall  have  no  claim,  in  law  or 
equity,  against  the  party  of  the  first  part, 
nor  to  the  above-mentioned  real  estate,  nor  any 
part  thereof,  and  any  claim  or  Interest  or 
right  the  party  of  the  second  part  may  have 
had  hereunder,  up  to  that  time,  by  reason 
hereof,  or  of  any  payments  or  Improvemoits 
made  hereunder,  shall,  on  all  such  default, 
cease  and  determine,  and  become  forfeited, 
without  any  declaration  of  the  forfeiture,  re- 
entry, or  any  act  of  the  party  of  the  first 
part  And  If  the  party  of  the  second  part, 
or  any  other  person  or  persons,  shall  be  in 
possession  of  said  real  estate,  or  any  part 
thereof,  he  or  they  will  peaceably  remove 
therefrom,  or,  In  default  thereof,  he  or  they 
may  be  treated  as  tenants  holding  over  un- 
lawfully after  the  expiration  of  a  lease,  and 
may  be  ousted  and  removed  as  such."  No 
payments  were  made,  and  Bush  served  plain- 
tiff virith  a  notice  to  quit  said  premises  Cot  a 
failure  to  perform  the  contract.  Ttie  date 
of  this  notice  does  not  definitely  appear,  bat 
we  understand  It  to  have  been  given  some 
time  In  July,  1893.  The  Intervener  is  a 
Judgment  creditor  of  plaintiff,  and,   befow 
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Judgment,  be  levied  on  the  premises  by  at- 
tachment, because  of  which  he  claims  an  in- 
terest; but  his  rights  are  wholly  dependent 
on  the  merits  of  plaintiff's  claim  to  title.  De- 
fendant, to  avoid  the  legal  effect  of  his  failure 
■to  pay  as  required  by  his  contract,  pleaded  a 
wnirer  on  the  part  of  Bush,  to  the  effect  tliat 
he  said  tliat  he  did  not  need  the  money,  and 
led  plaintiff  to  believe  that  be  could  pay  at 
any  time.  Plaintiff  bad  improved  the  land, 
.and  there  are  averments  and  proofs  as  to  the 
possession  ot  the  bouse  after  the  notice  to 
<iuit,  which.  In  view  of  the  record,  are  imma- 
terial. There  Is  no  claim,  nor  could  there  be, 
that  plaintiff  is  entitled  to  a  decree,  unless 
the  waiver  is  established.  If  all  the  testi- 
mony could  be  considered,  it  fails  to  meet  the 
averments  of  the  petition  as  to  waiver.  Not 
«  word  uttered  by  Bush  ought  fairly  to  be 
«on8tnied  as  Intending  a  waiver.  It  is  plead- 
ed that  he  said  be  did  not  need  the  money, 
which  would  tend  quite  strongly  to  support 
the  plea  of  waiver.  There  is  not  a  word  of 
proof  to  that  effect.  The  only  inference  from 
plaintiff's  testimony  is  that  he  did  not  pay 
because  he  had  not  the  money,  and  Bush 
did  not  ask  for  it,  and  he  supposed  he  did 
not  want  it  But  this  evidence  was  taken 
under  objection  as  incompetent,  under  Code, 
%  3639,  l>ecau8e  given  by  plaintiff,  and  Bush 
was  deceased,  and  the  defendant  his  admin- 
hitratrix.  Take  from  the  record  sacb  evi- 
dence as  Is  Incompetent  under  that  section, 
and  there  is  no  basis  whatever  for  a  claim  of 
waiver.  The  proofo  do  not  in  any  way  sus- 
tain the  averments  as  to  waiver.  There 
should  be  a  decree  for  defendants.     Reversed. 


KELLOGG  et  al.  t.  WINDOW. 
(Supreme  Court  of  Iowa.    Jan.  20,  1897.) 

Jl'DOM«.'»T— VaLIDITT— JOIHT  DBrBNOANTS. 

A  Judgment  for  plaintiff,  in  a  suit  against 
hnaband  and  wife  on  their  Joint  note,  is  vnlid 
as  to  the  wile,  wlio,  after  appearing  and  filing 
an  answer,  withdrew  the  same,  and  made  no 
further  defense,  though  invalid  as  to  the  hus- 
band, who  was  not  served. 

Appeal  from  district  court,  Floyd  county; 
P.  W.  Burr,  Judge. 

In  March,  1885,  the  defendant  in  this  suit 
«btained  a  Judgment  against  the  plaintiffs 
berein,  on  their  Joint  promissory  note,  for 
$76.20,  with  costs  and  attorney's  fees.  This 
Action  is  to  set  aside  such  Judgment.  It  ap- 
pears from  the  petition  in  this  case  that  C. 
M.  Kellogg  had  no  notice  of  the  pendency  of 
tbe  other  suit;  that  he  neither  appeared,  nor 
authorized  an  appearance  for  him;  and  that 
lie  did  not  know  of  the  Judgment  until  sev- 
eral years  after  its  rendition.  It  also  ap- 
pears, from  the  petition  in  this  case,  that 
tbe  plaintiffs  herein  had  a  meritorious  de- 
fense to  the  notes  in  the  other  suit,  in  that 
they  were  obtained  by  fraud,  and  were  with- 
out consideration.  By  a  supplemental  peti- 
tion it  was  made  to  appear  that,  since  the 


commencement  of  this  suit,  property  of  the 
plaintiff  had  been  seized  by  virtue  of  an 
execution  issued  on  said  Judgment  By  an 
amendment  to  the  petition,  the  Judgment 
In  the  other  suit  is  set  out,  and  made  a  part 
of  the  petition.  Defendant  then  moved 
to  dissolve  the  temporary  injunction  as  to 
B.  F.  Kellogg,  and  the  court  sustained  the 
motion.  Plaintiffs  then  further  amended 
their  petition  by  setting  out  a  contract  be- 
tween O.  M.  Kellogg  and  the  defendant, 
which  contract  was  the  consideration  for 
the  notes  on  which  the  Judgment  was  ob- 
tained. This  contract  provided  for  certain 
medical  services  to  be  rendered  by  defend- 
ant for  tbe  plaintiffs,  and  the  amendment 
shows  a  breach  of  tbe  contract  In  such  terms 
as  would  have  constituted  a  defense  to  the 
notes  in  tbe  other  suit.  The  Judgment  entry 
in  the  other  suit,  made  a  part  of  the  peti- 
tion In  this  suit,  recites  an  appearance  there- 
in by  both  defendants,  by  attorney,  the  fil- 
ing of  an  answer,  and  afterwards  a  waiving 
of  a  Jury,  the  withdrawal  of  the  answer,  and 
a  Judgment  for  the  amotant  stated.  De- 
fendant moved  to  dismiss  tbe  action  as  to  H. 
F.  Kellogg,  for  the  reason,  among  others, 
that  It  appears  that  the  Judgment  sought  to 
be  set  aside  Is  a  valid  one.  Tbe  court  sus- 
tained the  motion,  and  from  the  order  dis- 
missing the  petition  the  plaintiff  B.  F.  Kel- 
logg appealed.    Affirmed. 

Robert  Eggert,  for  appellant  Ellis  &  ElUs, 
for  appellee. 

GRANGER,  J.  It  wiU  be  seen  that  the 
only  question  we  have  to  consider  is,  was 
there  a  valid  Judgment  In  the  other  suit 
against  E.  F.  Kellogg?  B.  F  Kellogg  is  the 
wife  of  her  co-plaintiff,  and  It  will  be  re- 
membered that  she  appeared  In  tbe  other 
suit,  filed  an  answer,  and  then  withdrew 
It  and  permitted  Judgment  to  be  enteied 
against  her.  For  tbe  purpose  of  the  case, 
the  Judgment  as  to  her  husband  will  be 
treated  as  void.  It  is  urged  as  an  outrage 
on  Justice  that  E.  F.  Kellogg  should  be  re- 
quired to  pay  a  Judgment  when  her  co-de- 
fendant who  has  a  complete  defense,  was 
not  served  with  notice.  The  claim  might  1% 
true,  if  she  herself  were  not  In  fault  for  the 
position  she  is  in.  She  was  a  Joint  maker 
of  the  notes  on  which  Judgment  was  entered. 
She  was  in  court,  with  the  privilege  of 
making  the  defense  that  her  co-defendant 
could  have  made.  By  her  action  in  with- 
drawing her  answer,  she  confessed  her  lia- 
bility on  tbe  notes.  It  is  her  fault,  rather 
than  that  of  the  law,  that  she  is  now  a  Judg- 
ment debtor.  In  a  sense,  she  is  a  Judgment 
debtor  on  her  own  confession.  Appellant 
cites  a  common-law  rule  tbat  actions  must 
be  brought  against  all  Joint  obligors  on  a 
contract  or  none.  It  is  admitted  that  Code, 
I  2550,  so  changes  the  common-law  rule  as 
to  permit  an  action  against  any  one  of  Joint 
obligors;  but  it  is  said  tbat  it  does  not  per- 
mit a  Judgment  to  be  entered  against  a  joint 
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obligor  -who  has  not  been  serred,  and  as  to 
whom  the  court  haa  not  jurlsditrtion.  That 
Is  trae,  bat  It  has  no  other  effect  than  that 
the  judgment  Is  void  as  to  such  party.  The 
entry  of  a  void  judgment  as  to  C.  M.  Kel- 
logg did  not  change  the  situation  as  to  E.  F. 
Kellogg.  No  objection  is  made  as  to  the 
manner  of  presenting  the  question,  and  the 
Judgment  must  stand  affirmed. 


UNION  MILL  OO.  t.  PRBNZLER. 

(Supreme  Court  of  Iowa.    Jan.  20,  1897.) 

Cbanos  or  Vbnde — Disckbtiom  or  Trial  Court 
— Rkfusal  op  Amen-i>.vbnt— Haumi^kss  Eiikok— 
Kbpusal  op  In'tekrogatokibs— Wkonopul  At- 
TaUBMBWT — DRPeNSBS— Aptiob  op  Attobhbi— 
ESKXPkART  DaMAOBS  —  UlATH  OF  PbAlNTIPF  — 

EXCKSSITK  Damaoks — Attor.set's  Feiss. 

1.  It  ia  net  an  abnse  of  discretion  to  deny 
a  motion  for  cliange  of  venue,  where  the  affida- 
vits tending  to  show  prejudice  are  met  by  an 
equally  laige  number  of  counter  affidavits. 

2.  In  an  action  at  law,  aided  by  an  attach- 
ment levied  in  July,  1894.  a  refusal  to  allow 
plaintiff  to  hie  an  amendment  claiming  inter- 
est on  his  account  from  January  25,  liSdS,  was 
harmle&B,  woere  the  jury  found  that  plajn- 
tiS'g  claim  wt.fi  liquidated  by  the  damage  re- 
Bulting  to  defendant  from  the  attachment. 

3.  The  refusal  of  special  interrogatories  is 
not  ground  for  complaint,  where  the  essential 
(acts  are  embodied  in  aaother  iuterrogatoiy, 
which  is  submitted. 

4.  In  a  suit  for  wrongful  attachment,  the  fact 
that  plaintiff  made  a  fair  statement  of  all  the 
facts  to  his  attorney  is  not  a  complete  defense. 

5.  The  death  of  plaintiff  pending  suit  for 
wrongful  attachmeut,  and  the  sub.stitution  of 
his  administrator,  will  not  prevent  the  recovery 
of  eznnplttry  damages  which  might  have  been 
recovered  by  decedent  himself. 

6.  It  appeared  that,  while  plaintiff,  who  had 
dealt  with  defendants  for  years,  was  seriously 
ill,  the  latter,  fearing  that  he  might  die,  and 
that  they  would  have  to  wait  a  year  for  their 
claim  if  the  property  went  into  the  hands  of 
an  administrator,  endeavored,  by  intimidation 
and  threats  of  legal  process,  to  induce  plaintiff's 
wife  and  daughter  to  tnrn  over  some  of  the 
property,  and,  faiiins  in  this,  they  sued  out  a  writ 
of  attachment  for  the  alleged  reason  that  plain- 
tiff was  about  to  convert  the  property  into  cash 
for  the  purpose  of  placing  it  beyond  the  reach  of 
creditors.  Held,  that  $5,000  exemidary  damages 
for  wrongful  attachmeut  was  not  excessive. 

7.  Whore  defendant,  in  an  action  a'Aed  by  at- 
tachment, admits  plaintiff's  claim  and  recovers 
on  a  couDt«rclaim  o^inst  plaintiff  and  his  sure- 
ties for  wrongful  attachment,  the  court  may  al- 
low him  attorney's  fees  as  part  of  the  costs. 

8.  Advice  of  counsel  is  not  a  complete  defense 
to  a  claim  for  exemplary  damages  for  wrongful 
attachment,  where  a  full  statement  of  all  the 
facts  was  not  made. 

Appeal  from  district  court,  Des  Moines 
county;  James  D.  Smyth,  Judge. 

This  Is  an  action  at  law,  aided  by  attach- 
ment, originally  commenced  against  L.  Seuf  • 
fort  to  recover  the  sum  of  $2,653  claimed  to 
be  due  plaintiff  for  flour  and  feed  sold  and 
delivered.  The  defendant  answered,  admit- 
ting the  claim,  and  pleading  a  counterclaim 
against  the  plaintiff  and  sureties  upon  the 
attachment  bond  for  the  wrongful  suing  out 
of  the  writ.  After  the  filing  of  the  answer, 
and  before  the  case  was  called  for  trial, 


Seuffert  died,  and  his  administrator  was  sub- 
stituted. The  case  was  tried  to  a  Jory.  re- 
sulting in  a  verdict  and  Judgment  for  defend- 
ant in  the  sum  of  $3,114.  Plaintiff  appeals. 
Affirmed. 

Bums  &  Sullivan,  W.  W.  Dodge,  and  Stuts- 
man &  Stutsman,  for  appellant  Seerley  & 
Clark  and  Power,  Huston  &  Power,  for  ap- 
pellee. 

DEKMBR,  J.  1.  Appellant  first  compUins 
of  the  ruling  of  the  court  denying  a  motion 
for  change  of  place  of  trlaL  The  case  was 
brought  for  the  September,  18M,  term  of 
court,  and  was  continued  to  the  November, 
and  afterwards  to  the  January,  1885,  term. 
At  the  January  term  a  trial  was  begun,  and 
during  the  progress  of  the  trial  defendant 
died.  His  administrator  was  subatltated. 
and,  upon  this  substitution  being  made,  plain- 
tiff moved  for  a  continuance.  This  motion 
was  sustained,  by  agreement  of  parties  tliere- 
after  made,  and  the  trial  of  the  case  was  re- 
sumed, resulting  in  a  verdict  for  defendant. 
A  new  trial  was  granted,  and  the  case  con- 
tinued to  the  April,  1886,  term.  The  motion 
to  change  the  venue  was  filed  April  13,  ISSJu. 
The  statutes  of  this  state  provide  that  such 
a  motion  cannot  be  made  after  a  continu- 
ance, except  for  a  cause  not  known  to  the 
affiant  before  such  continuance.  Code,  } 
2591.  It  would  seem  that  the  motion  wa.s 
filed  too  late,  and  for  this  reason  was  prop- 
erly overruled.  But,  if  this  be  not  true,  the 
statute  provides  that  the  trial  court,  in  the 
exercise  of  a  sound  discretion,  must  decide 
whether  a  change  shall  be  granted  according 
to  the  very  rlglit  and  merits  of  the  matter. 
Code,  §  2590.  It  docs  not  appear  that  the 
court  abused  its  discretion  In  denying  the 
motion.  The  affidavits  filed  by  appeilnut 
tending  to  show  prejudice  on  the  part  of  the 
Inhabitants  of  Des  Moines  county  were  met 
by  an  equally  large  number  of  counter  afii- 
davits  tending  to  show  the  contraiy;  and.  if 
there  Is  any  difference  in  the  statements,  it 
Is  in  favor  of  those  made  for  the  defendant, 
for  the  witnesses  malting  them  se^n  to  have 
had  the  better  opportunity  to  know  of  the 
situation. 

2.  Just  before  the  commencement  of  tbe 
last  trial  plaintiff  asked  leave  to  file  an 
amendment  to  its  petition  claiming  interest 
on  its  account.  The  request  was  denied  by 
the  court,  and  error  is  assigned  on  the  rul- 
ing. The  court  below  was  vested  with  a 
large  discretion  in  snch  matters,  and,  while 
the  rule  is  to  allow  amendments,  yet  to  re- 
fuse them  is  not  reversible  error,  especially 
where,  as  in  this  case,  no  prejudice  resulted. 
The  amendment  claimed  interest  on  the  ac- 
count from  January  25,  1896.  The  action 
was  commenced  and  the  attachment  levied 
In  July,  1894.  The  jury  found  that  plalnUITs 
claim  was  liquidated  by  tbe  damage  result- 
ing from  the  attachment;  hence,  plaintiff 
was  not  entitled  to  interest  The  ruling, 
even  if  erroneous,  was  without  prejudice. 
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Again,  tbe  amendment  'vvas  proposied  on  the 
very  day  tbe  ease  was  called  for  trial,  and 
The  practice  of  allowing  amendments  at  sudi 
41  Time  should  not  be  encouraged. 

a.  Plaiutfir  asked  the  conrt  to  submit  the 
following  si)eclal  interrogatories  to  the  Jury: 
"(1)  Did  the  plaintiff,  the  Union  MiU  Com- 
pany, by  its  president,  A.  McKlhinney,  make 
a  fair  statement  of  all  the  facts  within  his 
knowledge  to  J.  F.  Bums,  an  attorney  at 
law,  before  the  writ  of  attachment  was  sued 
out?  (2)  Do  you  find,  on  the  case  submitted 
as  set  forth  In  interrogatory  1  hereof,  that 
said  attorney  advised  that  a  good  cause  of 
action  and  a  right  to  sue  out  the  writ  of  at- 
tacluncnt  existed?"  The  request  was  refus- 
ed, but  the  court  did  submit  the  following: 
"(3)  Was  the  writ  of  attachment  directed  to 
be  sued  out  on  the  advice  of  J.  F.  Bums,  an 
attorney  at  law,  after  a  fair  statement  of 
all  the  facts  at  the  time  in  the  possession  of 
A.  McElhlnney,  president  of  the  company?" 
To  this  the  Jury  answered:  "No;  all  the 
facts  were  not  given."  It  seems  to  us  that 
this  interrogatory  embodies  all  the  essential 
facts  called  for  by  the  two  refused,  and  that 
appellant  bad  no  cause  of  complaint.  The 
Jury  clearly  answered  all  material  and  rele- 
vant matters  called  for  by  the  two  interroga- 
tories which  were  refused.  An  affirmative 
answer  to  Interrogatory  1  would  not  have 
been  a  complete  defense,  as  counsel  argue. 
See  Acton- y.  Coffman,  74  Iowa,  17,  36  N.  W. 
774;  Myers  v.  Wright,  44  Iowa,  38. 

4.  Complaint  Is  made  of  the  Instructions 
given  by  the  court,  and  of  the  refusal  to  give 
coitain  Instructions  asked  by  plaintiff.  We 
need  not  set  out  the  ones  complained  of.  It 
Is  sufficient  to  say  that  they  state  the  law  as 
it  has  been  announced  by  this  court  In  nu- 
merous decisions,  and  are  singularly  free 
from  error  or  misstatement.  The  instruc- 
tion with  reference  to  exemplary  damages 
closely  follows  the  rule  announced  in  Nord- 
liaus  V.  Peterson,  54  Iowa,  71,  6  N.  W.  77, 
and  Hurlbut  v.  Hardenbrook,  85  Iowa,  006, 
52  N.  W.  510.  Tbe  effect  to  be  given  ad- 
vice of  counsel  was  properly  set  forth,  and 
instruction  No.  13,  asked  by  plaintiff,  to  the 
effect  that  the  uncontradicted  evidence  show- 
ed that  plalntitr  had  taken  tbe  advice  of 
counsel,  was  properly  refused,  because  there 
was  a  conflict  on  this  jMint.  The  Jury  al- 
lowed defendant,  as  a  part  of  the  damages, 
interest  on  money  which  came  Into  the  hands 
of  the  sheriff  on  garnishment  proceedings. 
This  is  said  to  be  error,  because  no  claim  for 
».uch  damages  is  made  In  the  counterclaim. 
We  think  tbe  matter  is  sufilciently  covered 
by  tbe  pleading,  and  need  give  the  matter  no 
further  consideration.  It  is  further  contend- 
ed that  the  court  en'ed,  in  stating  the  Issues 
to  the  Jury,  in  not  limiting  the  recovery  of 
fxempUiry  damages  to  ?2,120.50.  This  is 
based  upon  the  thought  that  defendant  asked 
judgment  for  flO.OOO  in  all,  $7,120.50  of 
tvliich  was  actual  damages.  This  contention 
Is  fully  met  1^  tbe  amendment  to  tbe  counter- 


claim which  claims  but  $2,000  actual  dam- 
ages, and  in  all,  both  actual  and  exemplary, 
910,000.  Complaint  Is  made  of  tbe  instruc- 
tions as  to  the  bmrden  of  proof.  There  is 
no  merit  In  this.  The  Instructions  state  the 
rule  given  by  this  court  in  numerous  cases. 
We  need  not  further  refer  to  the  numerous 
objections  urged  against  tbe  instructions.  It 
Is  sufficient  to  say  that  we  find  no  error. 

5.  It  is  said  that  tbe  amonot  of  the  dam- 
ages allowed,  both  actual  and  exemplary, 
are  excessive,  and  are  the  result  of  passion 
and  prejudice.  The  amount  found  by  tbe 
Jury  as  actual  damages  was  1770.06;  as  ex- 
emplary, $S,fiOO. 

As  to  the  actual  damages,  it  is  sufficient  to 
say  that  there  was  a  decided  conflict  in  tbe 
evidence  as  to  each  and  every  claim  made 
by  the  defendant,  and,  under  well-known 
rules,  we  cannot  interfere.  Defendant  datm- 
ed  that,  at  the  time  of  the  attachment,  a  cer- 
tain account  beld  by  him  against  R.  Hod- 
gens  &  Go.  was  good,  and  that  the  firm  be- 
came insolvent  after  the  attachment  was 
rendered,  and  that  he  lost  the  same.  To 
prove  the  solvency  and  insolvency  of  the 
firm,  he  introduced  a  witness,  who  said  he 
knew  their  financial  standing,  who  was  per- 
mitted to  give  It  as  It  was  both  before  and 
after  tbe  attachment  It  is  said  that  this 
Is  error,  for  tbe  reason  that  the  witness 
based  his  testiirony  on,  and  had  reference 
to,  the  rating  of  the  firm  by  commercial 
agencies.  An  examination  of  the  record  dis- 
closes that  this  is  not  true,  and  that  the 
court  sustained  objections  to  questions  call- 
ing for  the  commercial  ratings  of  Hodgens 
&  Co. 

As  to  the  exemplary  damages  allowed, 
three  objections  are  made:  (1)  It  is  said 
that  the  right  to  recover  such  damages 
ceases  on  the  death  of  tbe  complainant;  (2> 
it  is  claimed  that  the  evidence  shows  con- 
clusively that  the  plaintiff  acted  on  the  ad- 
vice of  counsel:  and  (3)  that  they  are  gross- 
ly excessive,  and  Indicate  passion  and  preju- 
dice on  the  part  of  the  Jnty. 

Tbe  first  objection  presents  a  (jaestloD 
which  is  new  to  the  courts  of  this  state,  and 
we  have  not  been  cited  to,  nor  are  we  able 
to  find,  many  cases  in  which  tbe  question 
seems  to  have  been  considered.  Appellant 
Insists  that  exemplary  damages  are  not  com- 
pulsory, and,  therefore,  not  property,  and 
that,  although,  under  the  statute,  causes  of 
action  survive,  yet  the  representative  of  a 
deceased  person  cannot  recover  them;  and 
he  cites,  in  support  of  his  contention,  8heik 
V.  Hobson,  64  Iowa,  146,  19  N.  W.  876.  That 
the  general  rule,  both  at  common  law  and 
under  the  statute,  is  as  claimed,  must  be 
conceded.  7  Am.  &  Eng.  Enc.  Law,  477; 
Dwyer  v.  Ballroad  Co.,  84  Iowa,  479.  51  N. 
W.  244;  Rose  v.  Railway  Co.,  89  lovra,  246. 
But  It  must  be  bom  In  mind  that,  where  the 
action  is  brought  by  a  representative  of  one 
deceased,  it  is  to  repair  tlie  injury  due  to 
the  estate,  and  the  damages  are  assessed 
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wltb  reference  thereto.  Consequently,  pain 
and  suU'eriug  are  not  taken  Into  account 
Neither  can  exemplary  or  punitive  damages 
be  awarded,  a.s  a  general  rule,  for  they  are 
peculiar  tc  tuo  pertion,  and  do  not  relate  to 
pecuniary  or  property  rights.  And,  notwith- 
standing all  causes  of  action  now  survive, 
and  may  be  brought  despite  the  death  of  the 
person  entitled  to  the  same  (Code,  S  2525), 
yet,  in  assessing  the  damages,  we  must  ioolc 
to  the  wrong  to  be  remedied  and  the  Injury 
to  be  repaired.  When  the  action  is  brought 
by  the  representative  of  one  deceased,  it  is 
to  right  the  wrong  done  to  bis  estate,  and 
to  take  from  the  defendant  that  which  will 
make  the  estate  whole.  But  when  the  ac- 
tion, as  in  this  case,  is  brought  by  the  per- 
son injured,  who  dies  during  the  pendency 
of  the  action,  tte  law  attempts  to  remedy 
the  wrong  done  to  him,  and  not  necessarily 
to  bis  estate;  and  the  damages  in  such  case 
are  not  only  compensatory,  but  may  include 
exemplary  as  well.  The  statute  to  which 
we  have  just  referred  has  reference  to  the 
cause  of  action,  and  not  to  the  rule  of  dam- 
ages to  be  applied.  This  exception  to  the 
general  rule— if,  indeed,  it  can  properly  be 
said  to  be  an  exception-^ias  been  recog- 
nized by  this  court  in  several  cases  which 
we  have  heretofore  had  occasion  to  con- 
sider. In  the  case  of  Muldowney  v.  Railway 
Co.,  36  Iowa,  468,  wlilch  was  an  action  com- 
menced by  one  Lauglilin,  who  afterwards 
died,  and  his  administratrix  was  substituted, 
we  said:  "His  administratrix  succeeded  to 
the  cause  of  action  as  it  existed  at  the  time 
of  bis  death,  and  can,  it  seems  to  us,  recover 
Just  such  damages  as  be  would  have  been 
entitled  to  if  be  had  survived.  A  different 
rule  would  obtain  if  the  action  had  been 
commenced  after  his  death  for  the  benefit  of 
the  estate.  Donaldson  v.  Railway  Co.,  18 
Iowa,  280.  In  this  case  the  administratrix 
is  substituted  as  plaintiff,  and  claims  the 
damages  which  Laughlin,  the  deceased,  sus- 
tained in  consequence  of  the  injury."  This 
same  distinction  Is  also  recognised  in  Dwyer 
V.  Railroad  Co.,  supra.  See,  also,  Railroad 
Co.  V.  Barron,  5  Wall.  90.  The  question  pre- 
sented finally  resolves  itself  into  an  inquiry 
as  to  the  measure  of  damages,  rather  than 
as  to  the  survival  of  actions;  and,  as  thus 
narrowed,  it  is  not  difficult  of  solution,  for 
it  is  conceded  tliat.  If  defendant  had  liyed 
to  see  the  end  of  the  trial,  he  would  have 
been  entitled  to  recover  exemplary  damages. 
If  the  jury  saw  fit  to  award  them.  The  case 
of  Sheik  T.  Hobson,  relied  upon  by  appel- 
lant, was  decided  upon  different  principles. 
It  was  there  said  that  the  punitory  power  of 
the  law  ceased  when  the  defendant  dies,  and 
that  the  civil  law  never  infiicts  vicarious 
punishment  Such  a  rule  has  no  possible  ap- 
plication to  this  case,  unless  the  rule  is  to 
be  applied  both  ways.  We  do  not  think, 
however,  that  it  should  be  so  applied,  for 
reasons  which  ore  so  apparent  as  to  need  mo 
further  elaboration. 


Wltb  reference  to  the  second  point  made 
against  the  assessment  of  exemplary  dam- 
ages, that  advice  of  counsel  was  a  coiupiett- 
defense,  we  find  that  the  Jury  made  an  an- 
swer to  InteiTogatory  No.  3,  submitted  to 
them,  which  destroys  the  force  of  appellant' s- 
argumcnt;  and,  unless  It  appears  that  this 
finding  Is  witliout  support  In  the  evidencv. 
there  can  be  no  reversal  of  the  case  on  thii- 
ground.  We  have  gone  over  the  evidence 
relating  to  this  matter,  and  condnde  that 
the  finding  of  the  Jury  to  which  we  have  re- 
ferred has  sufficient  support  in  the  evidence, 
and  that  we  cannot  interfere.  Again,  It  Is 
insisted,  in  this  connection,  that  there  is  no 
evidence  from  which  the  Jury  could  right- 
fully find  that  the  attachment  was  malicious- 
ly sued  out  We  cannot  agree  with  counsel 
in  this  conclusion.  There  was  evidence  from 
which  the  Jury  were  justified  In  finding  mal- 
ice, and,  while  we  might  not  reach  this  con- 
clusion had  we  to  try  the  case  anew,  yet 
we  cannot  interfere  with  the  verdict  on  this 
ground. 

The  third  objection  to  the  allowance  of  ex- 
emplary damages  is  that  thej'  are  and  wen- 
excessive,  and  out  of  all  comparison  with  the 
actual  damages  assessed.  Now,  while  they 
are  no  doubt  large,  yet  m  the  matter  of  al- 
lowing such  damages  and  the  amount  thereof 
rests  peculiarly  with  the  Jury,  we  do  not 
think  we  ought  to  interfere,  except  In  extreni- 
cases,  llie  tacts  in  this  case  are  peculiar. 
The  Jury  were  Justified  in  finding  that  Seuf- 
fert  was  induced  by  plaintiff,  who  bad  every 
confidence  in  bis  honesty.  Integrity,  and  sol- 
vency, to  purchase  goods  of  the  corporation. 
After  dealing  with  him  for  many  years,  they 
hear  that  he  is  sick  nigh  unto  death,  and  they 
go  to  Dee  Moines  county  to  ascertain  as  to 
whether  there  was  any  change  in  bis  flnanciai 
condition.  They  find  him  confined  to  hl« 
tted,  imable  to  transact  business,  or  to  consult 
with  any  one  with  reference  to  it.  By  tbreat» 
of  legal  process  and  intimidation,  they  try- 
to  induce  his  wife  and  daughter  to  turn  over 
some  of  his  property.  FaUing  in  this,  they 
stie  otit  a  writ  of  attachment  alleging  that 
defendant  was  about  to  convert  his  property 
or  a  part  thereof  Into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors. 
The  Jury  were  Justified  in  finding  that  therp 
was  no  truth  whatever  in  this  allegation,  biii 
that  the  real  reason  for  the  attachment  wa.< 
that  plaintiff  was  afraid  Seuffert  wonld  die. 
and  his  property  would  go  into  the  hands  of 
an  administrator,  and  they  would  have  to 
wait  a  year  for  their  money,  which  they  diii 
not  wish  to  do.  It  Is  also  in  evidence  that  the 
attorney  representing  the  plaintiff  said  to 
Miss  Seuffert  that  If  she  did  not  have  the 
property  "signed  over  to  plaintiff."  they 
would  take  everything,  close  up  the  business, 
attach  everything  on  the  farm,  and  go  right 
up  from  here  and  sell  it;  that  they  wotild 
go  to  trial  and  her  father  coiiid  not  stand 
"to  be  lawed";  that  plalntifFB  were  a  rich  com- 
pany;  that  McKlhinney,   the  president,   vrxs- 
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worth  a  mllUon,  and  they  would  take  it  from 
court  to  court,  and  tie  up  everything  the 
father  had  got,  and  it  wouldn't  hurt  the  mill 
company  a  particle.  There  was  also  much 
other  evidence  tending  to  show  a  purpose  to 
Injure,  annoy,  harass,  and  vex  the  defendant 
to  induce  him  to  secure  the  plaintiff's  claim. 
The  exemplary  damages  were  not  out  of  pro- 
portion to  the  actual  damages  allowed  by  the 
Jury;  and,  as  said  in  the  case  of  Saunders 
v.  MuUen,  66  Iowa,  728,  24  N.  W.  629,  "a 
court,  and  especially  an  appellate  tribunal, 
should  not  interfere  in  such  cases,  unless  the 
conclusion  is  irresistible  that  the  amount  al- 
lowed Is  so  great  as  to  evince  prejudice  on 
the  part  of  the  jury."  If  the  facts  are  as 
claimed  by  appellant,  a  great  wrong  was 
done  the  deceased  by  the  suing  out  of  the 
writ  of  attachment  in  this  case.  There  was 
not  the  least  possible  excuse  for  It,  except  a 
desire  on  the  part  of  the  pialntifT  to  secure 
their  claim  before  Seutfert  should  die  and 
bis  estate  pass  into  the  hands  of  an  adminis- 
trator, to  be  administered  upon  by  the  some- 
what slow  processes  of  law.  The  Jury  were 
Justified  in  finding  that  plalntlfF  attempted 
by  dishonorable  means  to  induce  the  daughter 
of  the  deceased  to  in  some  manner  secure 
their  claim.  There  is  little,  if  any,  proof  that 
the  facts  stated  as  grounds  for  the  attach- 
ment were  true,  or  that  the  plaintiffs  had  any 
reason  to  believe  them  to  be  true.  They  luiew 
that  Seuffert  was  on  a  side  bed,  unable  to 
transact  any  kind  of  business,  and  were  led 
to  believe  that  he  would  never  recover.  In 
view  of  all  this,  they  sought  the  strong  arm 
of  the  law,  and  the  extraordinary  pfrocess  of 
the  courts,  for  the  sole  purpose  of  securing 
their  claim  before  the  property  of  their  debtor 
should  pass  into  the  hands  of  an  adminis- 
trator. We  cannot,  in  view  of  these  circum- 
stances, interfere  with  the  allowance  made 
by  the  Jury  for  exemplary  damages. 

6.  It  is  argued  that  the  court  ernoneously 
permitted  the  defendant  to  give  in  evidence 
the  plaintiff's  wealth.  The  argument  Is  based 
upon  a  false  premise.  No  such  evidence  was 
introduced.  True  it  Is  that  defendant  was 
permitted  to  give  In  evidence  a  statement 
made  by  plaintiff's  attorney  to  Miss  Seuffert 
as  to  the  amount  of  the  plaintiff's  wealth, 
made  at  a  time  when  he  was  trying  to  induce 
her,  as  the  representative  of  her  father,  to 
secure  the  claim.  This  evidence  was  clearly 
admissible.  But,  if  it  were  not,  plaintiff  can- 
not complain,  for  It  was  not  properly  object- 
ed to  at  the  time  of  the  trial. 

7.  Several  errors  are  assigned  on  the  admis- 
sion and  rejection  of  testimony.  The  points 
made  are  not  of  sufficleirt  importance  to  be 
specifically  referred  to  in  this  opinion.  It  Is 
sufficient  to  say  that  we  have  examined  all 
which  counsel  have  seen  fit  to  argue,  and 
find  no  error.  Many  of  the  matters  objected 
to  are  explanatory,  and  all  or  nearly  all  re- 
lated to  collateral  matters  of  so  little  moment 
in  the  case  as  not  to  require  serious  consider- 
ation. 


8.  Another  assignment  of  error  is  that  the 
verdict  is  contrary  to  law,  and  is  not  sustained 
by  the  evidence.  In  view  of  what  has  been 
said  In  the  former  part  of  this  opinion,  it  is 
apparent  that  the  case  Is  one  which  was  prop- 
erly submitted  to  the  Jury  for  them  to  de- 
termine. This  was  done  under  proi>er  in- 
structions from  the  court,  and  the  result  we 
cannot  disturb. 

8.  After  the  verdict  was  returned,  defend- 
ant filed  a  motion  asking  the  court  to  tax  at- 
torney's fees  for  defendant  as  part  of  the 
costs.  This  motion  was  supported  by  evidence 
adduced  upon  the  hearing,  and  the  court  al- 
lowed the  sum  of  $1,200  as  attorney's  fees  for 
defendant's  attorneys.  It  is  claimed  that 
this  was  error.  The  amount  to  be  allowed 
for  such  services  was  a  question  tor  the  court 
to  determine,  and,  in  the  light  of  the  evidence 
adduced,  we  cannot  say  that  his  conclusion 
was  erroneous.  Plaintiff's  claim  was  admit- 
ted, and  the  whole  defense  tended  to  show 
the  wrongful  Issuance  of  the  attachment.  The 
case  falls  squarely  within  the  rule  announced 
In  the  cases  of  Whitney  v.  Brownewell,  71 
Iowa,  254,  32  N.  W.  285;  Lyman  v.  Lauder- 
baugh,  75  Iowa,  481,  39  N.  W.  812;  Mercan- 
tile Ck).  V.  Chandler,  90  Iowa,  650,  57  N.  W. 
595;  Porter  v.  Knight,  63  Iowa,  365,  19  N. 
W.  282.  The  exceptions  to  the  evidence  ad- 
duced in  support  of  the  motion  are  not  well 
token,  for  the  reasons  Just  suggested.  On  ac- 
count of  the  size  of  the  verdict  we  have  ex- 
amined this  case  with  more  than  usual  care, 
and  are  constrained  to  say  that  the  record  is 
exceptionally  free  from  error.  The  trial  court 
seems  to  have  exercised  unusual  care  in  sub- 
mitting the  case  to  the  Jury,  and  the  verdict, 
while  large,  and  no  doubt  something  of  a  hard- 
ship upon  appellant,  has  such  support  In  the 
evidence  that  we  cannot.  In  view  of  the  settled 
rules  of  law,  disturb  tt  The  Judgment  is 
therefore  affirmed. 


WALTERS  V.  BLAKB  et  al. 
(Supreme  Court  of  Iowa.    Jan.  19,  1897.) 

JODOMBNT— DEFAUIiT— JORIgDICTIOS. 

A  court  has  jurisdiction  to  enter  default  on 
the  second  term  after  service,  where  defendant 
had  only  nioe  clear  days  intervening  between 
the  service  of  the  notice  and  the  first  day  of 
the  next  term  of  the  court,  under  Code,  §  2602, 
which  provides  that  defendant,  If  served  within 
the  county  where  the  suit  is  brought  10  days 
before  the  first  day  of  the  next  term,  shall  be 
held  to  appear  at  such  term,  and,  If  not  so  serv- 
ed, he  shall  be  held  to  appear  at  the  second  term 
after  service 

Appeal  from  superior  court.  Cedar  Rapids 
county;   T.  M.  Leberson,  Judge. 

The  original  notice  was  served  November 
23,  1894,  requiring  defendants  to  appear  at 
the  December  term,  beginning  December 
3d.  At  the  following  term,  Judgment  by  de- 
fault was  entered,  and  thereafter  a  motion 
to  set  aside  such  Judgment  was  overruled, 
and  defendants  appeaL    Affirmed. 
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Hubbard  &  Dawley,  for  appellants, 
eon  &  Burr,  for  appellee. 


Jaml- 


LADD,  J.  The  defendants  were  not  served 
tu  time  for  the  December  term  of  court,  only 
nine  clear  days  intervening  the  service  of 
the  notice  and  the  first  day  of  such  term. 
They  question  the  Jurisdiction  of  the  court 
to  enter  default  on  this  service  at  the  fol- 
lowing term.  Section  2589  of  the  Code  re- 
lates to  the  manner  of  beginning  actions,  and 
provides,  among  otiier  things,  that  the  notice 
shall  name  the  term  at  which  the  defendant 
is  required  to  appear.  Section  2602  has  refer- 
«nce  to  the  time  of  the  service.  The  defend- 
ant, if  served,  within  the  county  where  the 
-suit  is  brought,  10  clear  days  before  the  first 
day  of  the  next  term,  shall  be  held  to  appear 
At  such  term.  "If  not  so  served,  be  shall  be 
lield  to  appear  at  the  second  term  after  serv- 
ice." The  language  of  these  sections  is  so 
plain  that  discussion  tends  to  obscure,  ratb- 
-er  than  to  elucidate.  Its  meaning.  If  notice 
is  served  liefore  but  not  in  time  for  the  term 
named  therein,  the  defendant  must  appear 
at  the  next  term  thereafter,  or  Judgment  by 
default  may  be  entered  against  him.  Af- 
firmed. 


STATE  V.  CATER. 

(Supreme  Court  of  Iowa.    Jan.  16,  1897.) 

Criminai.  liAW  —  MiiRDBR  —  Nbwlt-Disootbked 
BviDBNCE—  Cross-Examination  —  Remarks  of 
CouNSEi.  — Deokeeb  op  Crime— Evidence— In- 

8TIUICT10NS. 

1.  It  is  not  error  to  refnse  a  new  trial  In  a 
mnrder  cane  on  the  gronnd  of  newly-diacoverpd 
evidence,  since  the  statute  does  not  make  such 
evidence  a  cause  for  granting  a  new  trial  in 
criminal  casps. 

2.  An  ob  ifct'.on  to  the  attorneys  for  the  state 
49VB8-ezamining,  In  a  mnrder  trial,  defendant's 
witnesses  reKarding  certain  statements  made 
by  them  before  the  grand  jury  in  another  in- 
vestlfT'ition,  on  the  ground  that  the  minutes  of 
the  statements  were  not  returned  with  the  in- 
dictment In  the  case  on  trial,  is  untenable. 

3.  It  is  not  error  for  the  counsel  for  the  state, 
in  his  anrnment  to  the  jury,  to  state  his  belief 
in  defendant's  iruMt. 

4.  Code,  ii  4405.  44G6,  providing  that  on  an 
indictment  for  an  offense  consisting  of  different 
defrrees  the  jury  may  find  defendant  guilty  of 
a  degree  inferior  to  that  charged,  or  of  any  of- 
iense  necessarily  included  in  that  charged,  does 
not  apply  where  the  facts  show  that  defendant 
is  either  guilty  of  the  crime  charged  or  is  in- 
nocent of  any  offense;  hence  the  court  need  not 
-charge  as  to  the  lower  grades  of  the  crime. 

5.  A  question  asked  and  answered  without 
objection  cannot  afterwards  be  objected  to. 

fi.  A  copy  of  minutes  taken  in  another  case 
may  be  used  for  the  purpose  of  cross-examining 
defendant's  witness  in  a  trial  for  murder  in  or- 
der to  show  that  the  witness  made  contradicto- 
ry statements,  though  the  minutes  are  not  of- 
fered in  evidence,  and  defendant's  counsel  Is 
not  furnished  with  a  copy. 

7.  Where  defendant's  theory  In  a  mnrder  trial 
was  that  deceased  had  committed  suicide,  it 
was  error  to  limit  to  the  particular  revolver 
found  by  the  side  of  deceased,  evidence  that  a 
pistol  fired  In  close  contact  with  a  person,  and 
at  him,  might  not  hum  the  flesh  or  singe  the 
hair. 


8.  It  is  improper  to  nnderscore  words  in  aa 
instruction,  as  it  gives  undue  weight  to  them. 

9.  In  a  trial  for  murder,  where  the  sole  i^.- 
fense  was  that  deceased  had  committed  soi- 
cide,  it  was  misleading  to  charge  as  to  aedden- 
tai  and  justifiable  homicide,  conclnding  with 
the  statement  that  "the  party  charged  with 
the  crime  must  prove  the  facts  m  defense,  or,  if 
he  fails  to  do  so,  he  mnst  l>e  a  murderer,"  sad 
that  "the  presumption  of  killing  with  intent  to 
kill  remains  until  it  is  rebuttal  bj  competent 
proof." 

10.  In  a  trial  for  mnrder,  where  defendant  de- 
nied the  killing,  the  court  charged  that  "the 
drawing  of  the  pistol  shows  premeditation;  the 
cocking  of  it  leveling  it  at  a  particniar  vital 
spot,  shows  deliberation";  and  that  "the  con- 
clusion la  irresistible  that  nnder  the  law  ma.4 
the  undisputed  facts  in  this  case  the  kilUng  of 
[deceased;  was  an  act  possessing  all  the  ele- 
ments of  mnrder  In  the  first  degree,  as  defined 
by  our  statute.  It  was  mnrder  In  the  first  de- 
gree. It  is  nothing  less."  HM,  erroneoua,  as 
on  the  weight  of  the  evidence. 

11.  In  a  murder  case,  where  the  defense  was 
that  deceased  had  committed  suicide,  it  was  er- 
ror to  instruct  that;  "Defendant  seia  np  do 
affirmative  uefense,  and  no  matters  In  extenu- 
ation. He  relies  wholly  upon  the  denial  of  bis 
guilt,  and  upon  his  anticipation  of  a  fallnre  by 
the  state  to  prove  a  case  against  him," — since 
the  Instnictfon  is  nnfair  in  phraseology,  and  ia- 
sinnatea  defendant's  guilL 

Appeal  from  district  court,  Winneshiek 
county;   E.  B.  Cooley,  Judge. 

The  defendant  is  charged  with  the  mnrder 
of  George  Wemett.  He  was  tried,  fonnd 
ITuilty,  and  sentenced  to  be  imprisoned  for 
life  In  the  state  penitentiary,  and  appeals. 
Reversed. 

John  B.  Eaye  and  J.  J.  Cameron,  for  ap- 
pellant Milton  Bemley,  Atty.  Gen..  E.  P. 
Johnson,  Co.  Atty.,  and  Jesse  A.  Miller,  for 
the  State. 


KINNE,  C.  J.  1.  The  court  is  chained 
with  error  in  not  sustaining  the  defendant's 
motion  for  a  new  trial  on  the  gronitd  of 
newly-discovered  evidence.  Under  the  stat- 
ute newly-discovered  evidence  la  not  ground 
for  granting  a  new  trial  In  a  criminal  case. 
State  V.  King  (Iowa)  66  N.  W.  735;  State 
v.  Watson.  81  Iowa,  380,  46  N.  W.  868;  State 
V.  Whitmer,  77  Iowa,  657,  42  N.  W.  442: 
State  V.  Bowman,  45  Iowa,  418. 

2.  Complaint  Is  made  of  the  action  of  tlie 
court  in  permitting  the  attorneys  Cor  the 
state,  on  cross-examination  of  Uie  defend- 
ant's witnesses  the  Cater  girls,  to  examine 
them  regarding  certain  statements  made  by 
them  before  the  grand  Jury.  It  Is  urged 
that  the  ruling  was  wrong,  becanne  the 
minutes  of  the  testimony  containing  such 
statements  were  not  returned  with  the  in- 
dictment in  this  case.  The  statements  com- 
plained of  were  not  made  in  this  case  by 
said  witnesses,  but  were  made  In  the  case  of 
the  state  against  this  defendant,  in  whicli 
he  was  charged  with  the  murder  of  his  wife. 
The  testimony  therefore  could  not  lie  with 
the  indictment  in  this  case.  There  was  no 
error  in  the  ruling. 

3.  It  is  alleged  that  counsel  for  the  state, 
in  an  argument  to  the  jury,  stated  his  belief 
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in  the  defendant's  ^Ut,  and  that  Is  said  to 
be  error.  We  discover  nothing  In  the  rec- 
ord to  show  that  the  statement  complained 
of  was  made,  and,  If  It  was,  It  was  not  er- 
ror. State  ▼.  Beasley,  84  Iowa,  83,  60  N. 
W.  570. 

4.  The  court  is  said  to  have  erred  in  not 
rebulcing  or  denouncing  the  clapping  of 
hands  of  the  audience,  which  is  said  to  bare 
followed  the  conclusion  of  the  argument  of 
one  of  the  counsel  for  the  state.  Counsel 
for  the  defendant  swear  that  this  act  of  the 
audience  was  not  stopped,  or  rebuked  by  the 
court,  or  the  sheriff.  On  the  other  hand,  the 
sheriff  states  In  his  afBdavit  that  he  in- 
stantly checked  the  clapping  of  hands.  The 
clerk  swears  that  both  the  court  and  the 
sheriff  Immediately  stopped  the  clapping  of 
hands,  and  the  county  attorney  says  it  was 
at  once  stopped.  In  view  of  this  condition 
of  the  record,  it  cannot  be  said  that  there 
was  any  error. 

5.  In  the  instructions  the  court  told  the 
jury  that  if  the  defendant  was  guilty  of  any 
crime  he  was  guilty  of  murder  in  the  llrst 
degree.  He  submitted  to  the  Jury  forms  of 
verdict  accordingly.  No  instructions  were 
given  touching  any  lower  degree  of  crime. 
Counsel  refer  to  the  statute,  Code,  H  4465, 
4466.  These  sections  provide  that  upon  an 
Indictment  for  an  offense  consisting  of  dif- 
ferent degrees  the  Jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged, 
and  guilty  of  any  degree  Inferior  thereto, 
and  that  the  defendant  may  be  found  guilty 
of  any  offense  the  commission  of  which  is 
necessarily  Included  In  that  charged  in  the 
indictment.  But  we  have  repeatedly  held 
that  the  statute  has  no  application  when  the 
facts  show  that  the  defendant  is  either  guilty 
of  the  crime  charged  or  not  guilty,  and  that 
in  such  a  case  it  is  not  Incumbent  upon  the 
court  to  charge  as  to  the  lower  grades  of 
crime.  State  t.  Cole.  63  Iowa,  685,  17  N. 
W.  183;  State  v.  Froellck,  70  Iowa,  213,  30 
N.  W.  487;  State  t.  Casford,  76  Iowa,  330, 
41  N.  W.  32;  State  v.  Munchrath,  78  Iowa, 
268,  43  N.  W.  211;  State  v.  Perlgo,  80  Iowa, 
37,  45  N.  W.  399;  State  v.  Sterrett,  80  Iowa, 
609,  45  N.  W.  401;  State  v.  Slgg,  86  Iowa, 
746,  53  N.  W.  261.  It  is  manifest  that  in 
this  case,  If  the  defendant  is  guilty,  it  is  of 
the  crime  of  murder  in  the  first  degree. 

6.  Coroner  Gibson  testified  for  the  state 
touching  a  conversation  had  with  the  sher^ 
iff,  in  the  presence  of  the  defendant,  relat- 
ing to  what  was  said  to  the  sheriff  as  to 
keeping  the  defendant's  shoes,  and  as  to 
who  had  since  retained  possession  of  the 
shoes.  There  was  no  error  in  this.  The 
shoes  were  introduced  in  evidence  in  connec- 
tion with  evidence  relating  to  the  tracks. 

7.  Certain  evidence  of  Dr.  Emmons,  to  the 
effect  that  Wemett  did  not  have  a  coat  on 
when  be  and  the  doctor  were  together  the 
evening  prior  to  the  killing,  is  complained  of 
as  not  proper  cross-examination.  The  rec- 
ord shows  that  no  objection  was  made  to  the 
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question  when  asked.  The  objection  was 
made  after  the  question  had  been  answered. 
The  defendant  could  not  sit  by  and  permit 
this  evidence  to  be  given  without  objection, 
and  then,  if  he  deemed  it  unfavorable  to 
him.  Interpose  an  objection.  State  v.  Moore, 
25  Iowa,  12S;  State  v.  Benge,  61  Iowa,  658, 
17  N.  W.  100. 

8.  It  appears  that  the  counsel  for  the 
state,  on  the  cross-examination  of  Lizzie  Car 
ter,  used  a  copy  of  minutes  of  her  testimony 
taken  in  the  case  of  the  state  against  her 
father.  In  which  he  was  charged  with  the  , 
murder  of  her  mother,  for  the  purpose  of 
showing  that  she  had  formerly  made  state- 
ments in  conflict  with  those  made  by  her 
upon  the  trial  of  this  case.  We  see  no  prop- 
er objection  to  such  use  of  the  minutes.  It 
was  proper  to  show  that  slie  had  made  state- 
ments at  another  time  and  place  different 
from  what  she  was  then  testifying  to,  and 
the  minutes  could  be  used  for  that  purpose. 
No  attempt  was  made  to  introduce  them  in 
evidence.  Nor  can  the  defendant  complain 
that  the  court  did  not  stop  the  proceedings, 
and  furnish  the  defendant's  counsel  with  a 
copy  of  said  minutes. 

9.  Another  error  we  deem  it  necessary  to 
discuss  is  as  to  the  court's  ruling  excluding 
the  testimony  of  Dr.  Roome  with  reference 
to  the  fact  that  a  pistol  fired  in  close  con- 
tact with  a  person,  and  at  him,  might  not 
bum  the  flesh,  or  burn  or  singe  the  hair. 
The  objection  of  the  sUte  to  the  questions 
was  not  that  the  doctor  was  not  shown  to 
be  competent  to  give  such  an  opinion  as 
was  asked  for.  The  objection,  which  was 
sustained,  was  that  the  evidence  was  imma- 
terial, incompeteut,  and  irrelevant,  unless  it 
was  shown  that  it  was  the  same  weapon 
that  was  found  by  the-  body  of  the  deceased 
hi  this  case.  If  it  had  heen  objected  to  be- 
cause the  weapon  asked  about  was  not 
shown  to  have  been  of  the  same  caliber,  it 
might  have  been  good.  But  to  limit  the  In- 
quiry to  the  particular  revolver  found  by  the 
side  of  the  deceased  was  clearly  error.  The 
attempt  of  the  defense  was  to  show  that 
Wemett  came  to  his  death  by  a  shot  from 
his  own  hand,  and  it  was  proper  to  show  the 
effect  of  a  revolver  shot  upon  a  person,  as 
to  burning  the  flesh,  or  hair,  when  fired  by 
one  holding  it  a  short  distance  from  the  body 
hit.  We  do  not  hold  that  the  doctor  bad 
been  shown  competent  to  give  an  opinion. 
No  such  objection  was  made,  and  as  to  the 
objection  in  fact  made  the  ruling  was  er- 
roneous. 

10.  Before  considering  the  objections  ad- 
dressed to  other  instructions  given,  and  the 
alleged  error  In  refusing  to  give  Instructions 
asked,  we  must  set  out  as  briefly  as  may  be 
the  more  important  facts  as  to  the  killing  of 
Wemett,  as  to  which  there  was  evidence  in- 
troduced upon  the  trial  Burr  Oak  Is  a  small 
village  in  Winneshiek  county,  and  Is  situat- 
ed about  13  miles  from  the  county  seat.  The 
defendant  lived  in  the  village,  owned  and 
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operated  a  butcher  shop  and  meat  market, 
and  peddled  meat  In  the  country  Burround- 
Ing  the  Tillage.  George  Wemett  had  been 
in  the  employ  of  the  defendant  in  his  buBl- 
ness  until  a  week  or  two  prior  to  September 
1,  1894.  After  he  had  ceased  to  work  regu- 
larly for  the  defendant,  he  kept  his  clothes 
at  the  defendant's  house,  but  did  not  board 
there.  He  also  assisted  the  defendant  occa- 
sionally after  his  regular  employment  had 
ceased.  Wemett  was  about  26  years  old, 
weighed  180  pounds,  was  in  good  health, 
generally  of  cheerful  disposition,  not  quar- 
relsome, and  not  known  to  bare  any  enemies. 
He  used  alcohol  and  other  intoxicants  more 
or  less  as  a  beverage;  often  carried  a  bottle 
of  It  in  his  pocket;  was  considerable  of  a 
coward,  and  usually  carried  a  revolver.  He 
had  for  a  time  prior  to  his  death  been  keep- 
ing company  with  a  daughter  of  the  defend- 
ant, which  association  was  objectionable  to 
the  defendant  because  of  Wemett's  habits 
as  to  the  use  of  liquor.  Defendant's  wife 
seems  to  have  stood  by  the  daughter,  and  It 
also  appears  that  because  thereof,  and  be- 
cause of  the  attempt  of  the  defendant  to  dis- 
pose of  some  property,  he  had  had  some 
trouble  with  his  wife.  Wemett  was  found 
dead,  near  the  schoolhouse,  on  the  morning 
of  the  2d  of  September.  There  was  a  bullet 
bole  In  his  head  behind  bis  ear,  a  revolver 
lying  by  him,  and  a  bottle  of  alcohol  in  his 
hip  pocket  The  evening  before.  Dr.  Em- 
mons called  at  the  defendant's  house  for 
Wemett,  and  he  rode  three  miles  or  over  in 
the  country  with  him.  They  both  returned 
to  the  village,  and  to  the  doctor's  place,  at 
about  8  o'clock,  and  Wemett  helped  unhitch 
the  team,  and  run  the  buggy  in  the  bam. 
Wemett  then  left.  He  had  not  been  drink- 
ing. He  was  seen  to  go  from  the  doctor's 
place  towards  the  post  ofiSce,  and  shortly  aft- 
er was  In  a  store  with  the  defendant.  About 
half  past  8  he  was  seen  outside  of  and  near 
the  same  store.  He  then  had  no  coat  on,  had 
not  been  drinking,  and  did  not  appear  to 
have  had  any  bottle  of  liquor  or  revolver 
about  his  person.  Soon  after,  he  made  inqui- 
ry of  a  man  for  the  defendant,  wanted  to 
know  where  he  was,  and  this  was  the  last 
seen  of  him  until  his  dead  body  was  found 
the  next  morning.  The  defendant  was  seen 
the  same  evening  at  a  store  at  8  o'clock,  end 
again  at  about  half  past  8.  At  about  15  or 
20  minutes  to  9  he  was  seen  walking  in  the 
direction  of  the  schoolhouse.  It  was  about 
40  rods  from  the  point  where  the  defendant 
was  last  seen  walking  towards  the  school- 
house  to  the  place  where  the  body  of  We- 
mett was  found.  It  appears  also  that  the 
defendant  was  looking  for  Wemett  after  the 
latter  returned  to  the  village  with  Dr.  Em- 
mons. At  about  15  minutes  after  the  de- 
fendant was  seen  going  towards  the  school- 
house,  several  witnesses  testify  that  they 
heard  a  shot  in  the  direction  of  the  school- 
house.  About  half  past  9  o'clock  the  defend- 
ant was  In  a  store,  and  was  still  inquiring 


for  Wemett.  When  asked  If  anything  was 
the  matter  be  said  that  his  wife  and  Wemeti 
had  gone  to  one  Landon's.  About  9:30  p.  m. 
be  went  to  a  store,  and  purchased  a  mdon. 
and  went  home.  When  he  arrived  at  home 
his  wife  was  gone,  and  he  wanted  his  daugh- 
ter to  call  her,  and  look  for  her,  which  she 
did  without  avail.  At  his  request  the  daugh- 
ter went  to  the  barn,  to  see  if  the  horses  and 
buggy  were  there.  He  went  to  see  if  Em- 
mons' horse  and  buggy  was  home.  He  saw 
the  doctor,  and  told  him  he  had  been  hav- 
ing trouble  with  his  wife  about  the  sale  of 
some  property.  Afterwards  he  was  at  the 
store,  and  asked  if  any  one  had  seen  Wemett 
whereupon  one  Briggs,  not  knowing  that  We- 
mett was  then  dead.  Jokingly  said,  "Georgi' 
Wemett  died  a  half  hour  ago."  The  defoid- 
ant  dropped  his  hands,  and  turned  cat  of  the 
light  and  called  one  Ward  out  of  the  store. 
He  told  Ward  his  wife  and  Wemett  "had 
skipped  out";  that  his  wife  was  mad  aboDt 
his  selling  a  part  of  a  lot  to  one  Manning, 
and  that  she  said  she  was  going  to  see  Lan- 
don  about  it,  and  he  believed  she  and  We 
mett  had  gone  there.  Defendant  then  went 
to  the  home  of  Joe  Wemett,  and  told  him  the 
story  about  his  wife's  going  ofT  with  Georgi- 
Wemett.  Later  on  defendant  and  seveml 
others  made  a  search  of  defendant's  bam. 
About  half  past  12  that  same  night  defend- 
ant came  out  from  under  the  trees  near  his 
house.  There  was  no  light  In  the  boose. 
The  next  morning  about  6  o'clock  the  defend- 
ant called  his  daughter.  She  asked  if  he  had 
seen  anything  of  her  mother  and  Wemett. 
and  defendant  said  "No,"  and  he  waa  going 
to  Wemett's,  to  see  If  they  were  there.  Be- 
fore starting,  he  handed  his  keys  to  tb«' 
daughter,  and  asked  her  to  feed  the  horse. 
The  daughter  and  her  sister  opened  the  bam 
door,  and  saw  the  feet  of  their  mother  stick- 
ing out  from  under  some  hay.  She  had  been 
killed  by  some  one.  When  told  by  bis  daugh- 
ter that  the  mother  was  in  the  bam  under 
some  bay,  he  said,  "Is  she?"  He  got  a  man 
to  go  to  the  bam  with  him.  There  lay  the 
dead  body  of  his  wife,  covered  with  blood, 
and  an  ax  was  lying  near  the  body.  He  ad- 
mitted that  he  had  trouble  with  his  wife. 
He  then  said  that  he  believed  that  Wemett 
bad  killed  bis  wife.  This  was  before  We- 
mett's body  had  been  discovered.  When  the 
fact  that  Wemett's  dead  body  had  be«u 
found  was  communicated  to  him,  he  sai<t 
nothing,  and  exhibited  no  feeling.  Blooil 
spots  were  found  near  Wemett's  body;  als-> 
some  blood  a  short  distance  from  the  bod.v. 
Some  of  the  evidence  tended  to  show  that 
death  was  instantaneous.  Tracks  wen- 
found  In  the  dust  and  dirt,  which  led  to  tbt> 
place  where  the  body  was  found.  It  appear- 
ed that  they  were  made  by  two  persons. 
The  defendant's  shoe  was  compared  with  the 
tracks,  and  the  shoe  had  holes  in  it,  and  an 
Impression  of  it  In  the  dust  was  like  thai 
made  by  the  track.  The  defendant  after 
wards  admitted  that  he  and  Wemett  were 
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up  there  by  the  schoolhouse  on  the  night  pri- 
or to  that  on  which  the  killing  took  place. 
There  was  evidence  which  tended  to  show 
that  prior  to  the  making  of  the  tracks  we 
have  spoken  of,  and  after  the  time  defend- 
ant claims  he  and  Wemett  were  up  there,  a 
large  drove  at  cattle  h^d  been  driven  over 
the  Identical  place.  The  revolver  lying  near 
the  dead  man  was  shown  to  have  been  in 
the  drawer  of  the  defendant's  shop  a  day  or 
two  before  the  killing,  and  the  drawer  was 
locked,  and  the  key  in  the  defendant's  pos- 
session. The  circumstances  surrounding  the 
finding  of  the  body  of  the  wife  Indicated  that 
she  had  not  been  killed  in  the  barn  where 
found.  Indeed,  the  evidence  showed  clearly 
that  the  body  was  not  there  when  the  search 
was  made  near  midnight. 

11.  The  record  in  this  case  shows  that 
many  words  in  the  various  instructions  are 
underscored,  thus  calling  the  attention  of 
the  Jury  more  particularly  to  them.  This  is 
improper,  and  we  speak  of  it  here  so  that 
it  may  not  be  done  hereafter.  The  tenden- 
cy of  it  is  to  give  undue  weight  and  force 
to  certain  words  or  sentences,  and  thereby 
to  prevent  the  jury  from  giving  to  other 
portions  of  the  charge  the  weight  and  con- 
sideration which  they  should  have. 

12.  The  fifth  instruction  Is  assailed  as  er- 
roneous, and  it  is  expressly  complained  of 
as  ignoring  the  theory  of  the  suicide  of  We- 
mett. The  law  touching  the  theory  of  sui- 
cide is  fully  covered  by  other  instructions. 
This  Instruction  defines  malice  afore- 
thought, and  in  closing  says:  "And  it  de- 
volves upon  the  perpetrator  of  the  act,  if  he 
would  shield  himself  from  the  legal  conse- 
quences, to  rebut  by  evidence  the  presump- 
tion against  him  that  the  law  raises.  If  the 
killing  was  accidental,  or  an  excusable  or 
a  Justifiable  homicide,  or  if  it  was  only 
-what  Is  termed  manslaughter,  the  party 
charged  with  the  crime  must  prove  the 
facts  in  defense;  or,  if  he  fails  to  do  so,  he 
must  be  a  murderer.  The  presumption  of 
"-iiiing  with  intent  to  kill  remains  until  it 
Is  rebutted  by  competent  proof."  The  im- 
derscoring  appears  in  the  instruction  as  It 
-was  given  by  the  trial  Judge.  It  is  said 
that  the  instruction  Is  open  to  the  objec- 
tions that  it  refers  to  an  accidental  or  Jus- 
tifiable homicide,  and  that  no  such  question 
-was  involved  in  the  case.  That  is  true,  and 
in  incorporating  such  statements  in  the 
charge  the  court  was  in  error.  In  view  of 
the  real  and  only  defense,— suicide,— the  in- 
struction, we  think,  in  other  respects  was 
hardly  proper,  and  was  calculated  to  work 
prejudice  to  the  defendant.  By  this  instruc- 
tion matters  are  injected  into  the  case  which 
are  foreign  to  any  issue  presented,  and  the 
Jury  are  told  that  in  the  case  stated  the  one 
charged  with  the  crime  must  "prove  the 
facts  in  defense,  or,  if  he  fails  to  do  so,  he 
must  be  a  murderer."  The  effect  of  this 
may  have  been  to  divert  the  minds  of  the 
Jury  from  the  real  issue,  and  to  confuse 


them;    and,  in  any  event,  it  was  uncalled 
for,  and  improper. 

13.  The  errors  assigned  to  the  eleventh 
and  twelfth  instructions  will  be  considered 
together.  The  jury  was  told  that  "the  draw- 
ing of  the  pistol  shows  premeditation;  the 
cocking  of  it,  leveling  It  at  a  particular  vital 
spot,  shows  deliberation."  In  the  way  in 
which  this  langruage  is  used  in  connection 
with  the  following  Instruction  it  was  about 
equivalent  to  telling  the  Jury  that  the  de- 
fendant did  the  drawing,  cocking,  and  level- 
ing the  pistol  the  discharge  from  which 
killed  Wemett  It  cannot  be  said  that  its 
effect  was  simply  to  Illustrate  a  certain 
legal  principle,  no  matter  what  the  court 
may  have  intended,  for  it  is  not  any  pistol 
which  the  coui-t  is  speaking  of,  but  the  pis- 
tol, presumably  meaning  the  weapon  the 
discharge  from  which  caused  Wemett's 
death.  And  the  court  told  the  jury  that: 
"The  conclusion  is  Irresistible  that  under 
the  law,  and  the  undisputed  facts  in  this 
case,  the  killing  of  George  Wemett  was  an 
act  possessing  all  the  elements  of  murder 
In  the  first  degree,  as  defined  by  our  stat- 
ute. It  was  murder  in  the  first  degree.  It 
is  nothing  less."  It  is  true  that  in  another 
Instruction  the  law  touching  Wemett's 
death  by  suicide  is  given  to  the  jury;  still 
In  the  Instruction  under  consideration  tlie 
court  steps  in,  and  relieves  the  jury  from 
the  duty  which  the  law  casts  upon  them  of 
determining  from  the  evidence  the  guilt  or 
innocence  of  the  defendant,  and  the  degree 
of  crime.  If  any,  of  which  he  Is  guilty,  and 
broadly  and  In  the  most  positive  language 
tells  the  Jury  that  Wemett  was  murdered. 
The  jury  must  have  been  impressed  with 
the  conviction,  from  the  reading  of  this  in- 
struction, that  under  the  direction  of  the 
court  It  was  their  duty  to  find  the  defendant 
guilty  of  murder  in  the  first  degree.  It  Is  so 
sweeping  as  to  leave  nothing  for  their  con- 
sideration save  the  mere  formal  matter  of 
returning  a  verdict  of  'guilty  of  murder  in 
the  first  degree,  and  fixing  the  punishment 
therefor.  Under  our  law  and  system  of  pro- 
cedure, the  trial  Judge  has  no  right  to 
weigh  the  evidence  for  the  jury,  and  direct 
them  as  to  what  they  shall  find  from  the 
facts  in  evidence.  A  clearer  case  of  usurpa- 
tion of  the  powers  and  province  of  the  jury 
will  hardly  be  found.  If  trial  judges  may 
thus  abrogate  to  themselves  the  duties  of 
jurymen,  there  would  be  little  use  of  hav- 
ing a  jury,  and  the  life  and  liberty  of  the 
citizen  would  be  In  the  keeping  of  one  man. 
The  Instruction  settled,  in  advance  of  the 
Jury's  retiring  for  deliberation,  the  fact  that 
Wemett  did  not  die  by  his  own  hand;  thus 
entirely  depriving  the  defendant  of  the  con- 
sideration by  the  Jury  of  the  only  defense 
In  the  case.  There  can  be  no  question  that 
It  was  erroneous,  and  highly  prejudicial. 

14.  In  the  fourteenth  paragraph  of  the 
charge  of  the  court  the  jury  was  told  that: 
"The  defendant  here  sets  up  no  affirmative 
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defense,  and  no  matters  in  extenuation.  He 
relies  wholly  upon  the  denial  of  bis  guilt, 
and  upon  his  anticipation  of  a  failure  by 
the  state  to  prove  a  case  against  him."  It 
occurs  to  us  that  the  thought  of  the  instruc- 
tion Is  that  the  defendant  knows  he  Is  guil- 
ty, has  no  defense,  but  hopes  to  escape  Jus- 
tice by  reason  of  the  inability  of  the  state 
to  show  his  guilt.  The  instruction  impress- 
es us  as  pregnant  with  insinuation  of  the 
guilt  of  the  defendant,  and  manifestly  un- 
fair in  its  phraseology. 

15.  In  the  twelfth  division  of  the  charge 
to  the  Jury  it  is  said  "follow  yonr  convic- 
tions" in  determining  whether  or  not  the 
defendant  is  the  guilty  man.  It  is  urged 
that  this  was  an  invitation  for  the  Jury  to 
ignore  the  evidence  and  the  law,  and  con- 
vict the  defendant,  if  they  felt  so  Inclined. 
Taking  the  whole  instruction  together,  it  Is 
not  open  to  the  criticism  made,  though  on  a 
retrial  It  would  be  well  to  so  change  the 
phraseology  as  to  avoid  such  an  objection. 

16.  Other  instructions  are  complained  of, 
but  we  do  not  thinii  that  they  need  special 
consideration.  It  may  be  proper,  however, 
to  say  that  the  charge  in  this  case  is  not  one 
which  It  would  be  advisable  to  follow  upon 
another  trial.  Without  referring  to  partic- 
ular instructions.  It  may  be  said  that  there 
Is  a  vein  of  assumption,  argument,  and  de- 
nunciation running  through  several  of  the 
instructions  given  which  cannot  be  approv- 
ed, and  which  should  be  avoided  upon  an- 
other trial. 

17.  Complaint  is  made  of  the  refusal  of 
the  court  to  give  instructions  2  and  4  asked 
by  the  defendant.  They  relate  to  the  rule 
for  determining  questions  of  fact  from  cir- 
cumstantial evidence,  and  to  the  effect  of 
circumstances  in  evidence  which  may  tend 
to  show  that  Wemett  committed  suicide. 
While  it  may  not  have  been  improper  to 
have  given  these  instructions,  still,  in  view 
of  those  given  touching  the  same  matter, 
we  cannot  say  that'  it  was  error  to  refuse 
them. 

18.  Finally,  It  is  contended  that  the  ver- 
dict was  not  warranted  by  the  evidence. 
In  view  of  another  trial  it  is  not  proper  for 
us  to  discuss  the  weight  and  sufficiency  of 
the  evidence.  This  is  an  important  case  to 
the  state  and  to  the  defendant.  From  our 
Investigation  of  this  record  we  are  thor- 
oughly satisfied  that  the  defendant  did  not 
have  the  fair  and  impartial  trial  which  the 
law  guanmties  to  all  persons  charged  with 
the  commission  of  a  crime.  For  the  reason 
heretofore  given,  the  Judgment  below  is  re- 
versed. 


8CHLUTTBR  v.  DAHLINO. 
(Supreme  Court  of  Iowa.    Jan.  19,  1897.) 

Uecsdexts'  Estatbs— Limitations. 
1.  Under    Code,    f    2421,    requiring    claims 
•gainst  a  decedent's  estate  to  be  filed  within  12 


months  after  notice  by  the  administrator,  on- 
less  the  claim  is  pendmg  in  the  district  court. 
the  pendency  of  a  suit,  which  on  the  death  of 
decedent  is  not  revived  against  his  representa- 
tives, but  is  dismissed  as  to  him,  Itefore  the  ex- 
piration of  the  12  months,  does  not  toll  the  stat- 
ute. 

2.  "Peculiar  drcamstances,"  entitling  a 
claimant  against  a  decedent's  estate  to  e<iuita- 
bie  relief  against  the  bar  for  failure  to  file  bis 
claim  witiiin  12  months  (Code,  i  2421),  are  not 
shown  by  the  fact  that  a  stranger  to  the  aettie- 
mcut  of  the  estate,  who  was  also  liable  on  tlie 
claim,  represented  to  cliimant  that  decedent's 
widow,  who  was  also  liable,  was  decedent's  sole 
devisee,  and  that  she  would  give  him  additional 
security,  and  that  prior  liens  against  land  mort- 
gaged by  deceased  to  secure  the  claim  wouiJ  l>e 
paid  ofit,  by  reason  of  which  repres^itatious 
claimant  forl>ore  filing  the  claim. 

Appeal  from  district  court,  Jackson  connty; 
J.  House,  Judge. 

Proceedings  in  equity  to  establish  a  claim 
against  the  estate  of  George  Dabllng,  de- 
ceased. The  executrix  demurred  to  the  peti- 
tion, and  the  demurrer  was  sustained,  and 
Judgment  rendered  for  the  defendant.  Plain- 
tiff appeals.    Affirmed. 

Levi  Keck  and  Wm.  Mllchrlst,  for  appe- 
lant.   W.  C.  Gregory,  for  appellee. 


DEEMER,  J.  PlaintMTs  claim  was  not 
filed  and  proved  within  the  12  months  from 
the  giving  of  the  notice  by  the  executrix  re- 
quired by  law,  but  she  claims  there  are  such 
peculiar  circumstances  in  the  case  as  to  enti- 
tle her  to  equitable  relief.  The  statute  bear- 
ing upon  the  subject  Is  as  follows  (Code. 
I  2421):  "All  daUns  of  the  above  classes  not 
filed  and  proved  within  twelve  montbs  of 
the  giving  of  the  notice  aforesaid  are  forever 
barred,  unless  the  claim  Is  pending  in  the  dis- 
trict or  supreme  conrt  or  unless  peculiar  ar- 
cnmstances  entitle  the  claimant  to  equitable 
relief."  The  facta  upon  which  she  relies  are 
as  follows:  In  the  year  1891,  the  deceaswl 
and  Bertha  and  VVllliam  Dahling  executed  to 
plaintiff  their  promissory  note  for  the  sum  of 
$1,200,  and,  to  secure  the  payment  of  the 
same,  George  and  Berttia  Uahling  executed  a 
mortgage  upon  a  lot  in  the  town  of  I.ieeds. 
Woodbury  county,  Iowa.  On  the  24th  day 
of  Septomtier,  plaintiff  brought  an  action  In 
the  district  court  of  Woodbury  county,  to  en- 
force the  note  and  foreclose  the  mortgage. 
The  mak^s  of  the  note  represented  to  plain- 
tiff, at  the  time  they  executed  the  mortgage, 
that  the  premises  were  free  and  dear  of  in- 
cumbrance, whereas,  in  truth  and  in  fact. 
there  was  at  that  time  an  unsatisfied  me- 
chanic's lien  thereon  for  the  siun  of  fSOO. 
After  the  commencement  of  the  foreclosure 
action,  the  Dahilngs,  above  named.  In  con- 
sideration of  an  agreement  on  the  part  of 
plaintiff  to  continue  his  suit,  promised  and 
agreed  to  pay  all  interest  due  on  the  note,  and 
also  to  pay  the  mechanic's  Hen,  on  or  before 
March  1,  1893.  Relying  upon  this  promise, 
plaintiff  continued  bis  suit  On  the  16th  day 
of  March,  1883,  George  Dahling  died,  testate. 
About  the  time  of  the  death  of  George,  and 
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again  In  Jnne,  1804,  WlUiam  Dahling  in- 
formed an  attorney  for  plaintiff  tbat  Bertba 
Dahling  was  the  sole  devisee  under  the  will 
of  the  deceased.  In  order  to  receive  a  far- 
ther continuance  of  the  snit.  Bertha  Dahling, 
on  the  Sth  day  of  July,  1898,  entered  into  a 
written  agreement  with  the  plaintiff,  by  the 
terms  of  which  she  agreed  to  pay  on  the 
principal  note  the  sum  of  $200  on  the  Ist  day 
of  September,  and  $200  on  or  before  the  1st 
day  of  November,  1803.  Bertha  Dahling 
failed  to  keep  her  agreement,  and,  as  an  ex- 
cuse therefor,  William  Dahling  Informed 
plaintiff's  attorney  that  Bertha  was  negoti- 
ating a  sale  of  the  property  devised  to  her 
by  will,  and  that,  upon  effecting  such  sale, 
the  entire  Indebtedness  of  plaintiff  would  be 
paid,  and  also  promised  the  attorney  that 
Bertha  wonld  execute  a  mortgage  upon  a 
brick  building  in  the  town  of  Maquoketa, 
worth  about  $3,300,  over  and  above  all  in- 
cumbrances, as  additional  security  for  the 
original  note;  and  the  said  William  Dahling 
further  agreed  to  furnish  the  attorney  with 
an  accurate  description  of  the  property,  in 
order  that  a  mortgage  might  be  written  there- 
on. Pursuant  to  bis  promise,  William  fur^ 
Dished  the  description  of  the  property,  and 
accepted  from  the  attorney  a  mortgage  con- 
taining the  description  given,  for  the  pm'pose 
of  having  Bertha  sign  the  same,  but,  instead 
of  doing  so,  he  retained  It  until  April,  1804, 
and  then  returned  it,  with  a  statement  that 
Bertha  Dahling  refused  to  execute  it,  or  to 
secure  the  Indebtedness.  Bertha  Dahling 
failed  to  meet  the  payments  called  for  by  her 
contract;  and  on  the  14th  day  of  January, 
1804,  plaintiff  dismissed  his  action  against 
George  Dahling,  and  recovered  judgment 
against  Bertha  and  William  for  the  amount 
of  the  principal  note.  This  judgment  was 
traascripted  to  Jackson  county  on  the  13th 
day  of  March,  1894.  On  the  27th  day  of 
March,  1804,  the  mechanic's  lien  claimants 
secured  judgment  on  their  account,  and  after- 
wards, and  on  the  14th  day  of  May  following, 
sold  the  premises  mortgaged  to  plaintiff  for 
the  sum  of  $248.  The  premises  so  mortgaged 
were  owned  by  George  Dahling  «t  the  time 
of  his  death,  and  are  not  worth  to  exceed 
$.500.  William  Dahling  is  insolvent,  and 
Bertha  has  no  property  except  that  devised 
under  the  will  of  George  Dahling.  As  a  mat- 
ter of  fact.  Bertha  Dahling  received,  under 
the  wlU  of  the  deceased,  but  a  life  estate  in 
the  property  owned  by  htm,  the  remainder 
being  disposed  by  will  to  the  children  of 
(reorge  Dahling.  Bat  plaintiff  did  not  learn 
of  this  fact  until  July  18,  1804,  at  which  time 
be  caused  the  records  to  be  searched,  to  learn 
the  exact  condition  of  affairs.  Bertha  Dahl- 
ing was  appointed  executrix  of  the  estate  of 
George  Dahling,  March  14,  1803,  and  gave 
notice  of  her  appointment,  as  required  by 
law,  on  the  25th  day  of  March,  1803.  Plain- 
tiff claims  that  he  relied  upon  the  representa- 
tions and  statements  made  by  William  Dahl- 
ing with   reference  to  the  condition   of   the 


estate,  and  his  promises  regarding  the  execu- 
tion of  the  further  mortgage,  and  also  be- 
lieved that  his  judgment  was  a  valid  lien 
upon  the  real  property  devised  by  the  de- 
ceased, and  that  be  did  not,  for  this  reason, 
file  his  claim  within  the  time  allowed  by 
law.  The  estate  of  George  Dahling  remains 
unsettled,  and  It  has  assets  to  the  amount 
of  $4,000,  and  liabilities  omoonting  to  but 
$1,000. 

1.  Appellant's  first  contention  is  that  his 
suit  brought  in  the  Woodbury  county  district 
court  removes  the  bar  of  the  statute.  It  is 
true  that  this  action  was  pending  at  the  time 
George  Dahling  died,  but  his  executrix  was 
not  substituted  as  defendant,  and  no  judg- 
ment was  ever  obtained  against  her  as  such. 
On  the  contrary,  plaintiff  dismissed  his  case 
as  to  George  Dahling,  on  the  13th  day  of 
January,  1884,  and  elected  to  porsue  bis 
remedy  against  the  mortgaged  property  and 
Bertha  Dahling.  The  time  for  filing  claims 
against  the  estate  expired  on  the  25th  day  of 
March,  1804,  and  plaintiff  dismissed  his  ac- 
tion against  the  deceased  more  than  two 
months  before  this  date.  Oonsequently,  there 
was  no  suit  pending  at  the  expiration  of  the 
year  for  filing  claims.  We  do  not  think  that 
the  suit  commenced  hi  Woodbury  county  is, 
under  the  facts  recited,  sufficient  to  relieve 
the  plaintiff  from  the  bar  of  the  statute. 

2.  Appellant's  next  contention  Is  that  he  is 
entitled  to  equitable  relief,  because  of  the 
peculiar  circumstances  of  the  case.  It  will 
be  observed  that  the  principal  facts  upon 
which  the  plaintiff  relies  are  statements  made 
by  William  Dahling  with  reference  to  the 
property  devised  to  and  owned  by  Bertha 
Dahling,  and  as  to  what  she  would  do  with 
reference  to  paying  or  securing  plaintiff's 
claim.  He  does  not  claim  that  the  executrix 
made  any  promises,  either  in  her  Individual 
or  representative  capacity.  Nor  is  it  claimed 
that  William  in  any  manner  represented  the 
executrix  in  his  statements  or  agreements. 
There  is  no  claim  that  William  bad  any  con- 
nection with  the  management  or  settlement 
of  the  estate,  or'  that  he  was  authorized  to 
speak  for  any  one  bat  himself.  His  repre- 
sentations, statements,  and  promises  were  of 
no  more  efficacy  than  those  made  by  any 
stranger  to  the  transaction.  Appellant  does 
not  claim  that  William  Dahling  did  or  said 
anything  to  induce  him  not  to  file  his  claim 
against  the  estate.  It  seems  quite  clear  that 
he  concluded  to  rely  upon  the  personal  re- 
sponsibility of  William  and  Bertha  Dahling, 
rather  than  upon  the  estate  of  George  Dahl- 
ing. He  made  no  effort  to  ascertain  the  con- 
dition of  the  estate  until  some  time  in  the 
month  of  July,  1804,  more  than  16  months 
after  the  death  of  George  Dahling;  and  he 
did  not  commence  this  action  until  the  10th 
day  of  August,  1804.  The  statute  we  have 
quoted  requires  diligence  of  creditors  in  filing 
and  proving  their  claims  against  the  estate  of 
one  deceased,  and  yet,  as  stated  In  the  case 
of  Brewster  v.  Kendrlck,  17  Iowa,  470,  "there 
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mar  be  cases  (and  the  section  above  quoted 
recognizes  them)  when  the  delay  shall  not 
operate  as  an  absolate'  bar,  and  when  to  deny 
the  creditor  relief  would  be  manifestly  In- 
equitable and  unjust.  Negligence,  however, 
can  never  afford  a  passport  to  the  relief  con- 
templated by  the  statute."  We  have  uni- 
formly held  that  "one  claiming  exemption 
from  the  bar  of  this  statute  must  show  the 
exercise  of  proper  diligence."  Lacey  v, 
Loughridge,  51  Iowa,  629,  2  N.  W.  515;  Roaf 
V.  Knight,  77  Iowa,  506,  42  N.  W.  433.  It 
seems  to  us  that  plaintiff  was  negligent  In 
not  ascertaining  the  condition  of  the  estate, 
the  provisions  and  conditions  of  the  will  of 
deceased,  and  all  other  matters  necessary  to 
enable  him  to  determine  upon  what  he  would 
rely.  Common  prudence  would  have  sug- 
gested such  a  course,  rather  than  a  reliance 
upon  statements  made  by  a  stranger  to  the 
settlement  of  the  estate.  In  the  case  of  Roaf 
V.  Knight,  supra,  we  held  tliat  the  claimant 
was  not  Justified  in  relying  upon  statements 
of  a  nonresident  attorney  as  to  the  time  when 
a  claim  should  be  presented.  It  also  ap- 
peared In  that  case  that  the  plaintiff  knew 
who  the  administrator  was,  and  that  she  had 
such  information  as  induced  her  to  believe 
It  would  be  necessary  to  employ  counsel  to 
prosecute  her  claim,  and  yet  she  delayed  filing 
it  until  nearly  two  y<>ars  after  it  should  have 
been.  So,  in  this  case,  plaintiff  Icnew  who 
the  executor  was,  and  he  uad,  before  the 
death  of  George  Dahling,  employed  an  attor- 
ney for  the  purpose  of  collecting  his  claim; 
and  yet  be  did  not  file  it  against  the  estate 
until  nearly  17  months  after  the  executrix 
had  given  notice  of  her  appointment.  If  it 
should  be  conceded  that  the  statements  and 
promises  made  by  William  Dabllng  were 
binding  upon  the  defendant,  yet  we  are  not 
prepared  to  hold  that  plaintiff  is  entitled  to 
equitable  relief.  In  the  case  of  Colby  v. 
King,  67  Iowa.  458,  25  N.  W.  704,  we  held 
that  although  the  plaintiff,  who  had  a  chattel 
mortgage  to  secure  his  note,  believed  that  the 
property  was  sufficient  to  pay  his  claim,  and 
notwithstanding  the  executor  promised  to  see 
him  paid,  yet  he  could  not  recover  because  of 
his  neglect  in  prosecuting  the  claim.  These 
cases  from  which  we  have  quoted  seem  to 
rule  the  one  at  bar,  and  the  Judgment  is 
affirmed. 


RUD  V.  BOARD  OF  COM'RS  OP  POPE 
COUNTY. 

(Supreme  Court  of  Minnesota.    Jan.  27,  1897.) 

Appbal— Effect  of  Remakr. 

After  the  supieme  court  has  rendered  judg- 
ment, and  remitted  it  to  the  court  below,  and 
the  remittitur  has  been  there  filed,  the  jurisdic- 
tion of  the  supreme  court  is  diveated. 

Appeal  from  district  court,  Pope  county. 
Order  to  show  cause  why  remittitur  should 
not  be  recalled  and  discharged. 
For  former  opinion,  see  68  N.  W.  1062. 


B.  M.  Webster,  Marshall  A.  Spooner,  Lionis 
0.  Spooner,  and  H.  W.  Childs,  Atty.  Gen., 
for  appellant  T.  T.  Ofsthun,  for  respond- 
ent 

PER  CURIAM.  The  opinion  in  this  case 
was  filed  November  27, 1896.  On  Deeemljer 
12th  a  remittitur  was  issued  regularly,  and 
in  accordance  with  the  practice  and  mles 
of  this  court  which  has  been  filed  in  the 
court  below.  On  January  4,  1897,  counsel 
for  the  defendant  applied  for,  and  obtained 
from  a  Justice  of  this  court,  an  order  to 
show  cause  why  the  remittitur  should  not 
be  recalled,  and  a  reargument  of  the  cause 
granted.  The  ground  upon  which  this  ap- 
plication was  made  was  that  this  court  In 
the  decision  of  the  case,  had  fallen  into  a 
material  error  as  to  the  facts. 

We  are  of  opinion  that  after  an  appellate 
court  has  pronounced  Its  Judgment  or  de- 
cree in  a  cause,  and  has  remitted  It  to  the 
court  below  for  enforcement  and  such  re- 
mittitur has  been  filed  in  the  lower  court, 
the  Jurisdiction  of  the  appellate  court  Is 
completely  divested,  and  that  it  has  no  au- 
thority to  recall  the  remittitur,  unless  there 
has  been  some  irregularity  or  error  in  is- 
suing It;  as  where  it  was  issued  contrary 
to  the  rules  of  the  court,  or  where,  by  rea- 
son of  a  clerical  mistake,  it  does  not  cor- 
rectly express  the  Judgment  of  this  courL 
See  notes  to  tiegg  v.  Overbagh,  21  Am.  Dec. 
118.     Order  discharged. 


MAHONBX  T.  BARBER. 
(Supreme  Court  of  Minnesota.    Jan.  27,  1897.1 
AoTiojf   ON   Note  —  Accommodation    Hakbk  — 
Fracdulemt  Porpose— Hisappuca- 
TioN  of  Collatbraia 
Bdd,  opoD  a  consideration  of  the  pleadings 
and  evidence,  that  there  was  no  competent  evi- 
dence in  this  case  to  jhow  that  the  defendant 
was  an  accommodation  maker  of  the  note  sued 
on,  or  that  the  note  was  given  for  an  unlaw- 
ful and  fraudulent  purpose,  or  that  the  holder 
thereof  diverted  and  misapplied  the  collaterals 
pledged  as  security  for  the  payment  of  the  note. 
Held,  further,  that  the  trial  court  rightly  di- 
rected a  verdict  for  the  plaintiff. 
(Syllabus  by  the  C/Ourt.) 

Appeal  from  district  court  Henn^in  coun- 
ty;  Charles  B.  Elliott  Judge. 

Action  by  Stephen  Mahoney,  as  assignee  of 
the  Irlsh-Amwlcan  Bank,  against  John  P.  Bar^ 
ber.  Verdict  directed  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wm.  H.  Donahue  and  S.  Meyers,  for  appel- 
lant   Stephen  Mahoney,  In  pro.  per. 

START,  0.  J.  The  plaintiff  is  the  assignee 
in  Insolvency  of  the  Irish-American  Bank, 
and  brought  this  action  to  recover  on  a  $o.000 
note  made  by  the  defendant  to  the  banlE.  The 
trial  court,  at  the  close  of  the  evidence,  direct- 
ed the  Jury  to  return  a  verdict  for  the  plain- 
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tiff  for  the  amonnt  dne  on  the  note,  and  the 
defendant  appeals  from  an  order  denying  hla 
motion  for  a  new  trlaL  The  original  answer 
admitted  the  making  of  the  note,  and  alleged 
that  it  was  made  without  consideration,  and 
for  the  accommodation  and  benefit  of  the 
payee,  at  its  request;  that  the  payment  of 
the  note  was  secured  by  certain  collaterals, 
wlilch  the  bank  still  holds;  and  that  the  note 
has  been  paid  in  full.  On  the  trial  the  an- 
swer was  amended  by  adding  the  allegations 
that  the  note  in  question  was  given  In  renew- 
al of  a  prior  one,  of  like  import,  which  was 
secured  by  certain  stock  and  promissory  notes 
of  the  Matt  Walsh  Wine  Company,  and  that 
the  bank,  after  such  renewal,  surrendered 
the  collaterals  to  the  wine  company.  The  re- 
ply admitted  that  the  bank  received  the  col- 
laterals, but  pat  in  issue  the  other  allega- 
tions of  the  answer,  and  alleged  that  the  col- 
laterals were  of  no  value.  The  answer  does 
not  allege  that  the  defendant  made  the  note 
as  surety  for  either  Matt  Walsh  or  the  wine 
company,  or  that  the  collaterals  were  sur- 
rendered without  the  consent  of  the  defend- 
ant. The  plaintiff  objected  to  any  evidence 
being  received  to  show  that  the  defendant 
was  a  surety  on  the  note,  because  no  such 
defense  was  pleaded.  The  objection  was 
overruled,  and  he  excepted.  Upon  the  plead- 
ings and  evidence  the  trial  court  rightly  di- 
rected a  verdict  for  the  plaintiff.  The  de- 
fendant claims  that  the  evidence  made  a  case 
for  the  Jury  upon  the  following  questions: 
•  1.  Whether  the  note  was  made  for  the  ben- 
oflt  and  accommodation  of  the  payee.  The 
evidence  shows  that  Walsh  was  indebted  to 
the  bank  in  the  sum  of  about  $40,000,  and 
was  owing  other  creditors  some  $8,000,  upon 
which  he  was  being  pressed.  He  consulted 
the  bank  officers,  and  the  subject  of  his  mak- 
ing an  assignment  was  discussed,  and  the 
catshler  of  the  bank  stated  that  such  a  course 
might  injure  the  bank,  and  suggested  a  com- 
promise with  creditors.  A  composition  agree- 
ment was  accordingly  secured  from  the  cred- 
itors, who  agreed  to  take  30  per  cent,  of  their 
claims.  To  pay  creditors  other  than  the 
bank  the  amount  agreed  on,  it  was  neces- 
sary for  Walsh  to  borrow  $5,000.  The  bank 
was  unwilling  to  loan  any  more  money  on 
his  own  note,  and  It  was  arranged  tliat  the 
defendant,  the  son-in-law  of  Walsh,  should 
give  his  note  for  the  money  to  be  loaned. 
The  defendant  gave  his  note  to  the  bank, 
and  the  amount  was  placed  to  his  credit. 
At  the  same  time  he  gave  a  check  to  Walsh 
for  the  amount,  who  Indorsed  the  check  to 
the  bank,  the  amount  was  credited  to  him, 
and  he  afterwards  checked  it  out.  No  part 
of  the  proceeds  of  the  note  ever  went  to  the 
hank,  directly  or  Indirectly.  This  evidence 
furnishes  no  basis  for  the  claim  that  the  note 
was  without  consideration,  or  for  the  claim 
that  the  defendant  gave  the  note  for  the 
benefit  and  accommodation  of  the  payee. 
.  2.  Whether  the  bank  diverted  or  misapplied 
the  collaterals  received  by  it   to  secure  the 


note.  The  plalntiflT  duly  objected  to  any  evi- 
dence on  this  question,  because  it  was  not  ad- 
missible under  the  pleadings.  The  objection 
was  overruled,  and  exception  taken.  Waiv- 
ing the  question  of  the  sufficiency  of  the  an- 
swer. It  is  bufflcient  to  say  that  there  was  no 
competent  evidence  In  the  case  to  support  the 
claim.  It  Is  undisputed  that  the  collaterals 
have  never  been  surrendered,  and  that  they 
remained  with  the  bank  until  it  suspended, 
and  that  its  assignee,  the  plaintiff,  now  has 
them.  But  the  defendant  claims  that  the 
bank  has  rendered  the  collaterals  worthless 
by  taking  possession  of  all  of  the  property  of 
Walsh  and  of  the  wine  company  through  a 
trustee,  and  misappropriating  it  The  only 
basis  for  this  claim  is  that  the  parties  named 
made  a  trust  deed  of  their  property  to  James 
H.  Bishop  for  the  benefit  of  their  creditors. 
The  bank  was  a  party  to  the  deed,  and  agreed 
thereby  that  the  other  creditors  should  be 
preferred.  The  trustee  for  the  creditors  took 
possession  of  the  proi)erty  so  conveyed  to  him. 
There  Is  no  evidence  that  he  was  trustee  for 
the  bank,  or  took  the  property  for  it,  or  that 
the  bank  or  the  plaintiff  has  as  yet  received 
anything  from  the  property  or  proceeds  turn- 
ed over  to  the  trustee. 

3.  Whether  the  note  was  given  for  an  un- 
lawful and  fraudulent  purpose.  There  Is  evi- 
dence tending  to  show  that  it  was  understood, 
between  Walsh  and  the  bank,  that  it  should 
sign  the  composition  agreement,  and  that  be 
should,  notwithstanding  the  agreement,  pay 
In  full  the  bank's  claim.  There  is  no  intima- 
tion In  the  pleadings  of  any  such  defense,  and 
the  question  was  not  raised  until  after  the 
close  of  the  evidence.  But,  this  aside,  there 
is  nothing  In  the  point  If  the  note  in  ques- 
tion had  l)een  given  pursuant  to  the  alleged 
secret  understanding  to  pay  the  whole  or  any 
part  of  the  bank's  debt  against  Walsh, 
which  it  had  agreed  to  release  by  the  com- 
position agreement  In  excess  of  the  30  per 
cent,  we  should  have  something  to  discuss. 
Such,  however.  Is  not  this  case.  The  note 
was  given  for  money  borrowed,  and  every  dol- 
lar of  It  was  used  by  Walsh  In  paying  cred- 
itors other  than  the  bank.    Order  affirmed. 


PRBINBR  V.  MEYER. ' 

(Supreme  CSourt  of  Mimiesota.    Jan.  15,  1897.) 

Estoppel — Doccmbntart  Evidbkob— Title — Prb- 
sumptions. 

1.  On  the  facts  In  this  case,  held,  the  sn^antee 
of  the  mortgagor  is  not,  as  against  the  mortga- 
gee, estopped  from  asserting  a  paramount  title. 

2.  Certam  certificates  and  letters  of  the  reg- 
ister of  the  local  land  office  and  the  commis- 
sioner Of  the  general  land  office  held  to  be  each 
the  mere  legal  conclusion  of  the  officer  as  to  the 
legal  effect  of  records  in  his  office,  and  of  no 
weight  as  evidence. 

3.  Except  as  hereinafter  stated,  neither  party 
connected  himself  with  the  government  title. 
The  plaintiff  mortgagee  proved  that  the  mort- 

gsgor  was  in  possession  of  the  land  at  the  time 
e  made  the  mortgage.     It  appeared  that  he 
subsequently  conveyed  to  and  deUvered  posses- 


1  Rehearing  denied. 
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•ton  to  the  defendant,  who  applied  to  the  officers 
of  the  United  States  land  office  to  enter  the 
land  as  a  homestead,  and  his  application  was 
peuding  at  the  time  of  trial.  Under  these  cir- 
cumBtances,  hdd,  it  cannot  be  presumed  that 
the  title  to  the  land  is  in  the  United  States,  and 
a  finding  to  that  effect  ia  not  sustained  b7  the 
evidence. 
(Syilabua  by  the  Court.) 

Appeal  from  district  court,  Morrison  coun- 
ty;  D.  B.  Searle,  Judge. 

Action  in  Justice's  court  by  Joseph  Preiner 
against  Peter  Meyer,  in  which  there  was  a 
Judgment  for  plalntifT.  On  appeal  to  the  dis- 
trict court.  Judgment  was  ordered  for  de- 
fendant, and  from  an  order  denying  a  new 
trial  plaintiff  appeals.    Reversed. 

Lindbergh,  Blanchard  &  Lindbergh,  (or 
appellant    Oscar  Taylor,  for  respondent 

CANTY,  J.  On  November  27, 1888,  NIcholaa 
Meyer  was  in  possession  of  the  land  herein  con- 
troversy, and  on  that  day  mortgaged  the  same 
to  a  loan  company.  The  latter,  pursuant  to  stat- 
ute, foreclosed  the  mortgage  under  the  power 
of  sale  therein  contained,  and  plaintiff  bid  in 
the  land  at  the  foreclosure  sale.  The  time-to 
redeem  expired,  and  no  redemption  was  made. 
In  the  meantime,  Nicholas  Meyer  conveyed 
the  land  to  his  son,  the  defendant,  who  en- 
tered into  possession  of  the  same;  and,  when 
the  year  to  redeem  expired,  plaintiff  brought 
this  action  against  him  In  Justice's  court, 
under  section  6118,  Gen.  St  1894,  to  recover 
possession  of  the  premises;  obtained  Judg- 
ment of  restitution;  and  defendant  appealed 
to  the  district  court,  where,  on  a  trial  before 
the  court,  without  a  Jury,  Judgment  was  or- 
dered for  defendant  as  to  the  land  in  section 
35,  and  for  the  plaintiff  as  to  the  land  in  sec- 
tion 34.  Prom  an  order  denying  a  new  trial, 
plaintiff  appeals  to  this  court. 

The  district  court. found  as  facts  that  the 
mortgagor  never  had  any  title  to  the  part  of 
the  mortgaged  premises  situated  In  section 
35,  but  that  the  same  is  government  land, 
subject  to  entry  as  a  homestead;  that  de- 
fendant is  qualified  to  make  such  a  home- 
stead entry,  and  "sought  to  obtain  title  there- 
to by  making  such  homestead  application 
and  entry  on  the  ISth  day  of  February,  1893, 
which  application  is  still  pending  in  the  de- 
partment of  the  government  at  Washington, 
and  is  undecided;  that  the  defendant,  at  the 
time  of  the  commencement  of  this  action, 
claimed  to  hold  and  have  possession  of  said 
lands  by  virtue  of  his  said  homestead  entry 
and  application,  and  not  otherwise." 

1.  If  this  finding  is  sustained  by  the  evi- 
dence, we  cannot  hold  that  as  contended  by 
appellant,  defendant  is  estopped  from  as- 
serting such  a  claim  against  appellant 
True,  defendant  cannot  defeat  this  action  by 
showing  merely  that  the  mortgagor  had  no 
title.  He  mortgaged  what  title  he  had,  and 
neither  be  nor  those  claiming  under  him  can 
withhold  from  the'  mortgagee  the  benefits  of 
that  title,  such  as  it  is.  But  the  grantee  of 
the  mortgagor  is  not  estopped  by  any  cove- 


nant made  by  the  latter  to  the  mortgagee, 
and  may  connect  himself  with  a  paranaonnt 
title,  and  set  up  the  same  to  defeat  tbe  mort- 
gagee. Such  a  case  is  essentially  dilTerent 
from  one  where  a  party  receives  the  posses- 
sion under  an  agreement  express  or  implied, 
to  restore  it  at  a  certain  time,  or  on  certain 
contingencies,  to  the  person  invoking  tbe 
estoppel.  Such  an  estoppel  exists  l)etween 
landlord  and  tenant  and  between  the  vendor 
and  vendee  in  an  executory  contract  for  the 
sale  of  lands. 

2.  But  we  are  of  the  opinion  that  the  find- 
ings of  the  court  that  the  mortgagor  had  no 
title  to  the  land  here  In  question,  but  that 
the  title  is  in  the  United  States,  are  not  suiv 
ported  by  the  evidence.  It  seems  to  us  that, 
on  the  evidence,  neither  party  haa  connected 
himself  with  the  government  title.  Plaintiff 
introduced  in  evidence  a  deed  of  this  land 
from  the  Western  Railroad  Company  of 
Minnesota  to  Nicholas  Meyer,  dated  March 
19,  1881,  the  mortgage  from  the  latter  to 
plaintiff,  and  the  foreclosure  proceedings, 
and  also  introduced  evidence  tending  to 
prove  that  Nicholas  Meyer  was  in  exclusive 
possession  of  the  land  for  about  20  years 
prior  to  the  trial,  except  during  the  last  year 
prior  to  such  trial,  during  which  year  de- 
fendant was  in  possession.  Plaintiff  also  In- 
troduced in  evidence  an  order,  dated  April  9, 
1857,  from  the  land  commissioner  to  the  reg- 
ister and  receiver  of  the  local  land  office, 
withdrawing  from  entry  and  sale  the  land  in 
question  and  other  lands,  grivlng,  as  a  reason 
for  such  withdrawal,  that  the  lands  fell 
within  the  probable  line  of  routes  under  the 
grant  to  the  territory  of  Minnesota  by  act  of 
congress  approved  March  3,  1857,  to  aid  in 
the  construction  of  certain  railroads  in  that 
territory.  No  revocation  of  this  order  of 
withdrawal  appears  ever  to  have  been  made. 
There  are  in  the  record  other  certificates  of 
the  officers  of  the  local  and  general  land  of- 
fice, which  we  will  now  notice.  One  is  in 
the  following  form:  "St  Cloud,  Minn.,  June 
21,  1895.  I,  Theo.  Bruener,  the  nndersigned, 
register  of  the  United  States  land  ofQce  at 
St  Cloud,  Minnesota,  hereby  certify  that  it 
appears  from  the  tract  books,  plats,  records, 
and  files  of  said  land  office  that  the  [here 
follows  a  description  of  the  land  in  contro- 
versy] have  been  selected  by  the  Brainerd 
Branch  of  the  St  Paul  and  Pacific  R.  R.  Co.. 
December  31,  1877,  list  No.  2,  and  also  by 
the  Brainerd  Branch  of  the  St  Paul  &  Pa- 
cific R.  R.  Co.,  February  12,  1892,  list  No.  2.'- 
There  Is  another  certificate,  dated  July  31, 
1895,  in  the  same  form,  made  by  Bruener, 
as  register,  in  which  he  states  that  it  ap- 
pears from  the  records  in  his  office  that  the 
land  in  question  has  been  selected  by  said 
Brainerd  Branch.  These  certificates  are  the 
mere  legal  conclusions  of  the  register  as  to 
the  legal  effect  of  records  In  his  office,  and 
are  of  no  weight  whatever  as  evidence,  even 
if  received  without  objection.  The  register 
cannot  in  this  manner  be  made  the  Judge  of 
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tbiB  caite,  or  of  portions  of  tbts  case.  There 
were  also  introduced  In  evidence  two  letters 
from  the  commissioner  of  the  general  land 
office  to  defendant's  attorney,  each  stating 
that  It  Is  in  answer  to  a  letter  requesting  a 
certMcate  to  the  etFect  that  It  appears  from 
the  records  and  flies  in  the  land  office  that 
the  title  to  this  land  Is  In  the  United  States. 
One  of  these  letters  states  farther:  "In  re- 
ply, yon  are  adyised  that  this  office  only  cer- 
tifies to  copies  of  the  official  records  and  pa- 
I>ers  on  file,  and  not  to  abstract  statements 
drawn  therefrom.  Consequently,  such  a  cer- 
tificate as  you  desire  cannot  be  famished 
yon."  It  also  states  that  the  records  of  the 
office  show  that  tiie  land  In  question  has 
been  selected  by  the  Western  Railroad  Oom- 
pany,  but  that  the  title  to  the  same  is  still 
In  the  United  States,  and  the  commissions 
offers  to  furnish  properly  certified  copies  of 
tbe  records.  The  other  letter  is  of  a  later 
date,  and  reiterates  these  statements.  The 
same  must  be  said  of  these  letters  as  of  the 
certificates  abore  referred  to:  Tbe  state- 
ments In  them  as  to  what  the  records  of  the 
general  land  office  show  as  to  the  title  to  this 
land  are  but  the  mere  conclusions  of  the 
'writer,  and  not  evidence.  Under  sections 
5784,  5753,  5754,  5757j  Gen.  St  1894,  a  certi- 
fied transcript  of  the  entries  in  the  records 
and  books  in  either  the  local  or  general  land 
office,  and  certified  copies  of  other  docu- 
ments in  the  same,  are  competent  evidence 
(TIdd  V.  RInes,  26  Minn.  201,  2  N.  W.  497); 
and,  under  section  5732,  the  officer  may  cer- 
tify that  he  has  made  diligent  examination 
in  his  office,  and  that  the  entries  and  docu- 
ments so  certified  to  by  htm  are  all  of  the 
records  that  can  be  found  in  his  office  per- 
taining to  or  referring  in  any  manner  to  the 
land  in  question.  But  no  such  certificate 
was  obtained  in  this  case.  There  was  also 
introduced  in  evidence  an  order  from  the 
commissioner  to  the  register  and  receiver  of 
the  local  land  office,  dated  October  5,  1894, 
in  reference  to  other  lands,  and  declaring 
certain  selections  of  the  Northern  Pacific 
Railroad  canceled,  and  also  another  order, 
dated  January  81,  1895,  revoking  said  last- 
named  order. 

This  Is  all  of  the  evidence  that  it  Is  neces- 
sary to  consider.  While  plaintiff  failed  to 
connect  Itself  with  the  government  title,  it 
was  not  obliged  to  do  so,  unless  defendant 
claimed,  and  was  entitled  to  claim,  through 
some  other  title  than  that  through  which 
plaintiff  claimed.  If  plaintiff  and  defendant 
both  claim  through  the  same  source  of  title, 
to  wit,  the  Western  Railroad  Company  and 
Nicholas  Meyer,  defendant  is  estopped  to 
deny  plaintiff's  title;  and  In  such  a  case  the  . 
failure  of  plaintiff  to  show  a  title  from  the 
United  States  to  it  raises  no  presumption 
tbat  the  title  Is  in  the  United  States.  The 
fact  that  defendant  refuses  to  claim  through 
or  assert  such  title,  when  It  Is  the  only  one 
be  ever  appeared  to  hold,  does  not  alter  the 
presumption.    Nicholas  Meyer  had  the  prior 


possession,  and  it  Is  presumed  that  he,  and 
not  the  United  States,  was  the  owner  at  the 
time  of  such  possession.  Undoubtedly,  de- 
fendant could  have  destroyed  this  presump- 
tion by  showing  a  conveyance  or  certificate 
of  entry  from  the  United  States  to  himself. 
But  he  has  not  done  this.  He  has  simply 
shown  that  he  has  offered  to  make  such  an 
entry,— applied  to  make  It;  that  he,  and  not 
the  United  States,  asserted  that  it  has  the 
title  to  this  land.  Under  all  of  the  circum- 
stances, it  cannot  be  presumed,  in  favor  of 
defendant,  that  the  title  to  this  land  is  Id 
the  United  States,  and  the  finding  of  the 
court  that  It  is,  cannot  be  sustained,  as  It  Is 
not  supported  by  the  evidence.  The  order 
denying  a  new  trial  is  reversed,  and  a  new 
trial  granted. 


KNUTSON  T.  NORTHWESTERN  LOAN  & 

BUILDING  ASS'N  (STATE, 

Intervener). 

(Supreme  Court  of  Minnesota.     Jan.  15,  1897.> 

BniLDtNO  Associations— iNBOLTENCT—RieHTS  or 
Membbks— Set-Off. 

1.  When,  by  reason  of  losses,  there  was  such 
a  deficiency  In  the  assets  of  a  building  and  loan 
association  that  it  conld  not  mature  its  stock,, 
the  purposes  for  which  It  was  organized  could 
not  be  carried  out,  and  the  court  proceeded  to 
wind  it  up,  hdd,  this  put  an  end  to  the  contract 
between  It  and  its  members,  at  least  so  far  as- 
future  performance  was  concerned. 

2.  Held,  further,  in  adjusting  matters  betweeik 
it  and  its  members,  the  court  should  proceed  on 
the  principle  of  rescission,  as  far  as  the  same 
can  be  equitably  and  justly  applied,  and  each 
member  should,  to  that  extent,  receive  back 
what  he  paid,  and  pay  back  what  he  received. 

3.  But  held,  it  is  the  duty  of  each  member  to 
bear  his  share  of  the  losses  and  expenses  of  the 
association,  and  the  expenses  of  the  receiver  ap- 
pointed by  the  court.  Therefore  the  borrowings 
member  is  not  entitled  to  set  off  all  that  be  has 
paid  against  the  loan  or  advancement  which 
he  has  received;  but  a  sufficient  portion  of 
what  he  lias  so  paid  should  be  held  until  final 
distribution,  to  cover  such  losses  and  expenses, 
and  only  the  rest  of  what  he  has  so  paid  should 
be  set  off  against  such  loan  or  advancement, 
and  the  remainder  of  such  loan  or  advancement 
should  be  collected  from  him. 

4.  Held,  it  does  not  appear  that  the  court  be- 
low ordered  art  unreasonable  amount  of  what 
each  borrowing  member  so  paid  in  to  be  so  held 
to  cover  such  losses  and  expenses. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Robert  Jamison,  Judge. 

Action  by  Christ  Knutson  against  the 
Northwestern  Loan  &  Building  Association, 
In  which  George  E.  Maxwell  was  appointed 
receiver  for  defendant  The  state  Intervened. 
From  an  order  prescribing  the  mode  for  set- 
tlement with  borrowing  members  of  the  as- 
sociation, Annie  S.  Peterson  and  others  ap- 
peal.    Affirmed. 

B.  F.  Crawford,  for  appellants.  Frank  R. 
Hubacbek,  for  respondent. 

CANTY,  J.  The  Northwestern  Loan  Sl 
Building  Association,  a  corporation,  was  or- 
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ganized  as  a  bnlldlng  and  loan  association. 
It  Ijecame  insolvent.  In  the  sense  tliat  Its  as- 
sets biad  depreciated,  and  it  would  not  be 
able  to  mature  Its  stoclc,  and  a  receiver  was 
appointed  to  wind  It  up.  One  McIiaugliUn, 
a  borrowing  member,  made  a  proposition  of 
settlement.  The  receiver  submitted  such 
proposition  to  the  court,  and  asked  for  in- 
structions as  to  how  he  would  settle  with 
McLaughlin  and  all  other  borrowing  mem- 
bers. The  court,  on  proper  notice,  made  an 
order  instructing  the  receiver  to  accept  Mc- 
Laughlin's proposition,  and  settle  with  all  the 
other  borrowing  members  in  the  same  manner. 
From  this  order  a  number  of  such  other  bor- 
rowing members  appeal. 

According  to  the  plan  of  the  association, 
the  par  value  of  the  stock,  when  matured, 
would  be  $100  per  share.  McLaughlin  took 
10  shares  of  stock,  and  on  April  14,  1892, 
procured  a  loan  or  advancement  of  $1,000  on 
the  same.  He  agreed,  pursuant  to  the  by- 
laws, to  i>ay  each  month  50  cents  premium 
and  50  cents  interest  on  each  $100  of  the 
loan,  and  also  to  pay  65  cents  per  month 
dues  on  each  $100  of  his  said  stock,  "until 
-the  dues  so  credited  on  his  stock,  together 
with  the  dividends  declared  thereon,  shall 
«qual  the  amount  loaned."  The  performance 
of  this  agreement  was  secured  by  a  bond 
and  real-estate  mortgage  given  by  McLaugh- 
lin. He  made  these  payments  from  that 
time  until  the  commencement  of  the  pro- 
ceedings to  wind  up  the  corporation,  when 
be  had  paid: 

On  stock $233  24 

As  interest 235  00 

Ab  premiums 235  00 

Total    $703  24 

Pursuant  to  bis  said  proposition,  the  court 
ordered  that  he  be  charged  with  the  $1,000, 
and  Interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  the  date  on  which  he  bor- 
rowed the  same,  and  that  he  be  credited  with 
the  sums  so  paid  as  interest  and  premiums, 
"together  with  interest  at  7  per  cent,  per 
annum  on  said  payments  of  Interest  and  pre- 
miums from  their  respective  dates  in  the 
manner  of  partial  payments,  •  •  •  leav- 
ing the  stock  payments  made  by  him,  the 
said  McLaughlin,  of  $233.24  *  *  *  In  the 
bands  of  said  receiver,  to  await  the  winding 
up  of  the  said  corporation,  and  to  be  paid 
back  to  him,  the  said  McLaughlin,  in  the  reg- 
ular course  of  distribution  by  the  receiver." 
The  by-laws,  among  other  things,  provide: 
"Sec.  34.  Each  investing  member  shall  pay 
Into  the  treasury  of  the  association  not  less 
than  sixty-five  cents  per  month  on  each  one 
hundred  dollars  of  running  stock  owned  by 
him,  •  •  ♦  until  such  monthly  payments, 
together  with  such  other  sums  as  he  may 
choose  to  pay,  and  such  dividends  as  may  be 
declared  thereon,  shall  tog:ether  amount  to 
the  face  value  of  said  stock,  at  which  time 
the  member  shall  be  entitled  to  receive  the 
par  value  thereof  In  cash." 


"Sec.  36.  AU  loans  shall  bear  interest  at 
the  rate  of  six  per  cent,  per  year  during  the 
continuance  of  the  loan,  payable  at  the  rate 
of  fifty  cents  per  month  on  each  $100  of  loan 
made. 

"Sec.  37.  AU  loans  shall  bear  premium  at 
a  rate  fixed  annually  by  the  board  of  di- 
rectors. 

"Sec.  38.  Each  borrowing  member  shall 
pay  to  the  association  not  less  than  one  dol- 
lar and  sixty-five  cents  per  month  on  each 
one  hundred  dollars  of  loan  made  to  him, 
which  sum  shall  be  applied  as  follows: 
First  To  the  payment  of  any  fines  or  other 
assessments  made  against  him  In  pursuance 
of  the  by-laws.  Second.  To  the  payment  of 
the  premium  due  on  such  loan.  Third.  To 
the  payment  of  the  interest  due  on  such  loan. 
Fourth.  The  balance  of  such  payment  shall 
be  credited  as  dues  on  the  stock  on  which 
such  loan  is  taken.  Such  payments  shall  be 
continued  until  the  dues  so  credited  on  the 
stock,  together  with  the  dividends  declared 
thereon,  shall  equal  the  amount  loaned.  The 
loan  and  the  stock  on  which  it  was  taken 
shall  then  both  be  canceled,  and  the  borrow- 
er's mortgage  released." 

"Sec.  43.  The  board  of  directors,  on  the 
first  day  of  January  and  July  of  each  year, 
shall  declare  such  dividends  as  may  accrue 
from  the  earnings  of  the  association,  after 
deducting  therefrom  all  expenses  and  losses, 
and  also  such  sums  as  they  may  reserve  foi 
the  fund  used  for  the  payment  of  contingent 
losses." 

Section  48  provides  that  investing  members 
may  withdraw  at  any  time,  and  shall  receive 
back  certain  specified  portions  of  the 
amounts  paid  in,  not  exceeding  the  net  prof- 
its of  the  association.  It  further  provides: 
"A  borrower  may  pay  off  his  loan  on  applica- 
tion, at  any  time,  by  paying  the  balance  due 
after  deducting  the  value  of  the  shares  as- 
signed to  the  association  as  collateral:  or  the 
shares  may  be  redeemed  and  retained  by 
paying  the  amount  of  the  loan  in  fulL" 

It  also  appears  from  the  report  of  the  re- 
ceiver that  less  than  one-third  in  cost  of  the 
assets  of  the  association  is  Invested  In  pres- 
ent mortgage  loans  (made  to  its  members): 
that  the  rest  of  such  assets  consist  mainly 
of  real  estate  which  cost  the  association 
very  much  more  than  its  present  value;  and 
that  all  that  can  be  realized  from  all  of  the 
assets  will  repay  the  present  members  much 
less  than  they  have  contributed  to  the  asso- 
ciation. 

The  so-called  "Insolvency"  of  the  associa- 
tion, and  the  proceedings  to  wind  it  up,  put 
an  end  to  the  contract  between  it  and  its 
members,  at  least  so  far  as  future  perform- 
ance is  concerned.  Strohen  v.  Association, 
115  Pa.  St  273,  8  Aa  843;  Brownlie  v.  Rus- 
seU,  8  App.  Gas.  235;  Towie  v.  Assocrlation, 
61  Fed.  446. 

Again,  the  original  scheme  has  totally  fail- 
ed, and  can  be  carried  out  in  scarcely  any 
particular.   The  members  can  no  longer  with- 
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<1raw  In  the  manner  provided  by  the  by- 
'laws.  Brownlle  v.  Rnssell,  supra.  The  stock 
can  never  be  matured,  and  tlie  members 
have  no  right  to  be  repaid  In  the  order  in 
which  the  stoctc  of  each  would  have  matured 
If  the  scheme  was  successful,  and  had  been 
carried  through.  Then,  in  winding  up  such 
-a  coi-poration,  we  can  see  no  principle  on 
which  to  proceed  In  adjusting  matters  be- 
tween It  and  Its  members,  except  the  princi- 
ple of  rescission,  so  far  as  the  same  can  be 
equitably  and  justly  applied.  Each  member 
should,  to  this  extent,  receive  back  what  he 
paid  and  pay  back  what  he  received.  It 
may  be  urged  that  the  theory  of  rescission 
here  adopted  will,  in  many  cases,  offer  a 
j^eat  inducement  to  the  borrowing  member 
to  attempt  to  have  the  association  wound  up 
by  the  court.  For  instance,  where  the  bor- 
rowing member  has  paid,  or  agreed  to  pay, 
a  large  amount  of  premium  for  the  loan  or 
advancement  to  him,  he  will  receive  back  the 
premiums  paid  and  escape  payment  of  the 
unpaid  premiums  if  he  can  wind  up  the  as- 
sociation and  settle  with  it  on  the  theory  of 
a  rescission  of  his  contract.  But  It  must  be 
remembered  that,  before  the  association  can 
be  thus  wound  up,  there  must  be  such  a  defi- 
ciency of  assets  that  it  appears  that  the 
scheme  has  failed,  and  the  purposes  for 
which  the  association  was  organized  cannot 
be  carried  out.  Where  there  are  no  out- 
side creditors,  such  deficiency  of  assets  does 
not  constitute  Insolvency,  in  any  proper  sense 
of  the  word,  but  Is  merely  a  loss  of  corporate 
capital,  and  a  consequent  depreciation  In  val- 
ue of  the  stock  held  by  the  members.  Then 
the  remedies  for  winding  up  a  corporation 
on  the  ground  of  insolvency  do  not  apply. 
However,  a  court  of  equity  has  Jurisdiction 
to  wind  up  a  corporation  when  the  purposes 
for  which  it  was  organized  have  wholly  fail- 
ed. 1  Mor.  Priv.  Corp.  (2d  Ed.)  S§  283,  286; 
Towie  V.  Association,  supra.  When  there  Is 
such  a  deficiency  of  assets  that  the  scheme 
has  failed  and  the  stock  cannot  be  matured, 
It  can  hardly  be  said  that  there  is  any  ade- 
quate or  substantial  consideration  for  the 
premiums  so  agreed  to  be  paid  for  the  loan; 
for  the  expected  consideration  has  largely  or 
almost  wholly  failed.  The  benefits  to  be  de- 
rived from  membership  have  failed.  The 
benefits  expected  to  be  derived  by  the  bor- 
rowing members  from  the  premiums  to  be 
paid  by  themselves,  and  divided  between 
themselves  and  the  nonborrowing  members, 
have  also  largely  failed.  Then  we  are  of  the 
opinion  that,  In  adjusting  matters  between 
this  corporation  and  Its  members,  the  prin- 
ciple of  rescission  should  be  applied  as  far  as 
It  is  Just  and  equitable.  There  may,  howev- 
er, be  items  to  which  this  principle  could  not 
be  applied;  such,  for  Instance,  as  fines  and 
penalties  imposed  to  compel  observance  of 
'tbe  by-laws  and  a  prompt  and  orderly  trans- 
action of  business.  As  to  this  we  express  no 
-opinion. 

But,  while  each  member  should  receive 


back  what  he  paid  and  pay  back  what  he  re- 
ceived, it  is  the  duty  of  each  member,  wheth- 
er borrower  or  nonborrower,  to  bear  his  share 
of  the  losses  and  expenses  of  the  corpora- 
tion, and  also  the  expenses  of  winding  It  up. 
These  members  are  not  strangers  to  the  cor- 
poration, and  have  not  dealt  with  it  as  such, 
but  each  is  a  member  of  the  corporate  entity. 
Then,  as  far  as  such  losses  and  expenses  are 
concerned,  there  can  be  no  rescission.  It 
follows,  therefore,  that  the  borrowing  mem- 
ber is  not  entitled  to  set  off  all  that  he  has 
paid  against  the  advancement  or  loan  which 
he  has  received.  If  the  borrowing  members 
are  permitted  to  do  this.  It  will  throw  the 
whole  burden  of  such  losses  and  expenses 
upon  the  nonborrowing  members.  Then  the 
borrowing  member  should  only  be  allowed  to 
set  oil  a  part  of  what  he  has  paid  against 
the  loan  or  advancement  which  he  has  re- 
ceived, and  the  balance  of  such  loan  or  ad- 
vancement should  be  collected  from  him, 
thereby  leaving  the  other  part  of  what  he 
has  so  paid  to  be  held  until  final  distribu- 
tion, and  applied,  as  far  as  necessary,  on 
such  losses  and  expenses.  The  part  which 
should  be  thus  held  to  cover  such  losses  and 
expenses  should  be  such  an  amount  aa  the 
court  Is  fully  satisfied  will  cover  the  same. 

From  the  state  of  affairs  reported  by  the 
receiver  In  this  case.  It  appears  highly  prob- 
able that  there  will  be  a  considerable  short- 
age of  assets  when  all  of  the  same  are  con- 
verted into  cash,  and  we  cannot  say  that  the 
court  below  erred  by  ordering  too  large  a 
part  of  the  amounts  paid  In  by  McT-iaughlln 
and  the  other  borrowing  members  to  be  so 
held  to  meet  their  share  of  the  shortage; 
that  Is,  their  shares  of  such  losses  and  ex- 
penses. McLaughlin  had  another  lot  of  stock 
on  which  he  had  received  another  loan  or 
advancement,  and  the  court  below  made  a 
like  order  as  to  It. 

This  disposes  of  all  the  questions  raised, 
and  the  order  appealed  from  Is  aflSrmed. 


RIGGS  V.  THORPE  et  al. 
(Supreme  Court  of  Minnesota.    Jan.  18,  1897.) 
Casoellation  o»  Contbaot— FRAtn)— Evidsscb. 

1.  Beld,  In  an  action  for  rescission  of  a  con- 
tract upon  the  eround  of  fraud,  that  the  verdict 
was  supported  by  the  evidence. 

2.  Assignments  of  error  relating  to  the  rulings 
of  the  trial  court  upon  the  admission  of  evi- 
dence, and  also  to  its  refusal  to  charge  as  re- 
quested by  defendants'  counsel,  considered  and 
disposed  of. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Seagrave  Smith,  Judge. 

Action  by  Francis  E.  Rlggs  against  James 
R.  Thorpe  and  others,  co-partners  as  Thorpe 
Bros.  From  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Woods,  Kingman  &  Wallace,  for  appellants. 
M.  P.  Brewer,  for  respondent. 
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COLXilNS,  J.  Action  for  rescission  of  a 
contract,  plalntlfT  alleging,  in  her  complaint, 
that  she  was  induced  to  purchase  from  de- 
fendants, mortgage  note  brokers,  and.  In 
connection  with  another  person,  fire  Insur- 
ance agents,  a  promissory  note  and  a  real- 
estate  mortgage  securing  the  same,  relying 
upon  false  and  fraudulent  statements  and 
representations,  made  by  them,  that  there 
was  a  dwelling  house  upon  the  mortgaged 
premises,  city  lots,  then  occupied  by  the 
mortgagors,  of  a  yalue  exceeding  the  amount 
of  the  note,  when.  In  fact,  there  was  no 
house  upon  the  premises,  and  never  had 
been.  The  appeal  Is  from  an  order  denying 
defendants'  motion  for  a  new  trial  after  a 
verdict  for  plaintiff.  The  assignments  of  er- 
ror challenge  the  sufficiency  of  the  evidence 
to  support  the  verdict,  the  correctness  of  cer- 
tain rulings  upon  the  admissibility  of  testi- 
mony, and  also  mlings  whereby  the  court 
refused  to  charge  as  requested  by  counsel 
for  defendants. 

1.  Plaintiff's  agent,  who  transacted  the 
business  for  her,  testified  positively  that  one 
of  the  defendants  told  him,  at  the  time  the 
negotiations  were  had,  and  the  note  and 
mortgage  bought  and  paid  for,  that  there 
was  a  dwelling  house  upon  the  premises,  then 
occupied  by  the  mortgagors,  husband  and 
wife.  The  defendant  In  question  denied  this, 
and,  as  between  these  two  witnesses,  It  was 
for  the  Jury  to  determine.  But,  It  being  un- 
contradicted that  neither  of  the  defendants 
had  then  seen  the  lots,  it  Is  the  contention  of 
counsel  that,  from  the  evidence,  it  conclu- 
sively appears  that  a  positive  statement  of 
this  character  could  not  have  been  made,  or. 
If  positive  In  form,  the  agent  must  tiave  un- 
derstood that  the  defendant  who  made  it  was 
merely  communicating  to  him  statements 
concerning  the  house  which  bad  been  made 
by  the  mortgagors,  and  was  not  stating  any- 
thing as  of  his  own  icnowledge.  The  evi- 
dence upon  which  counsel  relies  as  dispos- 
ing of  the  agent's  testimony  concerning  the 
unequivocal  statements  of  one  of  the  defend- 
ants Is  found  in  the  mortgagor's  application 
for  the  loan,  which  was  read  by  the  agent 
before  he  purchased  the  note  and  mortgage, 
in  which  it  was  stated  that  the  amount  of 
the  loan  was  to  I>e  used  In  building  a  bouse. 
But,  even  If  this  could  be  regarded  as  an  as- 
sertion that  there  was  no  house  upon  the 
premises  at  the  date  of  the  application,— and 
of  this  there  is  much  doubt,  ttecause,  from 
other  parts  of  the  application,  it  appeared 
that  there  was,— counsel  seems  to  have  over- 
looked the  fact  that  the  note,  mortgage,  and 
application  bore  date  February  6,  1802,  and 
that  the  agent  first  saw  them  after  the  19th 
of  April,  and  also  that  with  the  papers  pre- 
sented for  his  examination  was  a  policy  of 
insurance,  issued  from  the  agency  of  which 
defendants  were  members,  dated  April  19th, 
purporting  to  insure  a  dwelling  house  sit- 
uated upon  the  mortgaged  lots,  and  occupied 
by  the  mortgagors,  with  loss,   If  any,  pay- 


able to  the  mortgagee.  Notwithstanding  the 
statement  In  the  application  as  to  the  pur- 
pose for  which  the  loan  was  made.  It  might 
readily  be  presumed  by  the  agent,  more  than 
two  months  after  It  was  signed,  that  the 
house  had  been  completed,  especially  when, 
accompanying  the  papers,  was  a  policy  in- 
suring the  house.  Issued  out  of  defendants 
agency.  Instead  of  conclusively  showing  to 
the  agent  that  the  house  had  not  yet  been 
built,  the  note,  mortgage,  application,  and 
policy  would  serve  to  confirm  an  unqualified 
statement,  made  by  one  of  the  defendants, 
that  there  was  a  house  upon  the  lots.  We 
need  not  further  discuss  the  evidence.  It 
was  ample  to  support  the  verdict  That  a 
false  representation  as  to  a  material  fact  was 
made,  and  that  the  plaintiff's  agent  Itelleved 
the  representation  to  be  brue,  and  relied  upon 
it,  was  sufficiently  shown.  And  while  an  In- 
tent to  deceive  Is  an  essential  Ingredient  in 
these  cases,  positive  proof  that  a  party  mak- 
ing the  r^resentation  knows  it  to  be  untrue 
Is  not  necessary.  The  rule  in  actions  of  this 
Idnd  has  frequently  been  stated  by  this 
court,  and  is  that,  where  one  makes  a  false 
representation  of  a  material  fact  susceptible 
of  knowledge,  knowing  It  to  be  false,  or 
makes  such  representation  as  of  his  own 
knowledge  when  he  does  not  know  whether 
It  is  true  or  false,  with  intent  to  induce  the 
person  to  whom  it  is  made  to  rely  upon  it. 
and  this  person  does  rely  upon  it,  is  deceived, 
and  Is  pecuniarily  damaged.  It  is  deceit 
which  will  avoid  the  contract  The  trial 
court  80  charged  the  Jury.  When  the  know- 
ingly false  statement  Is  as  to  the  belief  of 
the  party,  or  is  as  to  his  knowledge  of  the 
fact  he  assumes  to  state.  Intent  to  deceive 
Is  the  fair  and  reasonable  Inference. 

2.  C!ounsel  requested  the  court  to  charge 
that,  "unless  the  Jury  are  satisfied  that  de- 
fendant made  fraudulent  representations 
with  Intent  to  defraud  the  plaintiff,"  she 
could  not  rescind  the  contract  and  recover 
In  this  action.  The  court's  refusal  to  so 
charge  is  assigned  aa  error.  In  its  general 
charge  the  court  fully  and  fairiy  stated  the 
law  applicable  to  the  case,  and,  under  the 
facts  and  circumstances  which  had  appeared 
in  evidence,  the  request  to  charge,  if  given, 
would  simply  tend  to  mislead.  And  again, 
the  language  of  the  request  left  It  to  be  in- 
ferred as  to  what  extent  and  how  the  Jury 
should  be  "satisfied"  that  the  false  repre- 
sentations had  been  made.  In  this  respect 
it  might,  also,  be  misleading. 

3.  What  has  been  said  in  reference  to  the 
rules  of  law  governing  this  case  disposes 
of  counsel's  claim  that  the  fifth  request  to 
charge  should  have  been  given,  and  also  to 
the  exception  to  that  part  of  the  given 
charge  in  which  the  court  stated  that  it  was 
not  incnn>bent  upon  plalntifTs  agent  to  per- 
sonally inspect  the  property  before  relying 
upon  the  alleged  statement 

4.  The  mortgagor  who  applied  for  the  loan, 
and  who  transacted,  with  one  of  the  defend- 
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ants  and  their  clerk,  all  of  the  bnslness  for 
himself  and  his  -wife,  was  allowed  to  testlft', 
over  defendants'  objection  that,  before  he 
obtained  the  money  upon  the  note,  he  In- 
formed such  defendant  that  he  had  conclud- 
ed not  to  build  a  house  upon  the  mortgaged 
lots.  The  purpose  of  this  evidence  was  to 
(Show  that  the  defendants  knew,  when  dis- 
posing of  the  note  and  mortgage,  that  there 
was  no  house  upon  the  premises,  and  that, 
before  obtaining  the  money  from  the  mort- 
gagee, the  mortgagors  bad  abandoned  all  In- 
tention to  build,  and.  If  the  positive  state- 
ment referred  to  was  made  to  plaintiff's 
agent,  that  It  was  then  known  to  be  false. 
The  evidence  was  material,  and  admlssibre 
upon  this  point.  Other  assignments  of  er- 
ror need  no  special  mention.    Order  affirmed. 


EOKMAN  V.  LAUBR  et  al. 
<Snprenie  Conrt  of  Minnesota.     Jan.  18,  1897.) 
Nbolioekoe— EviDBNCK— Fkllow  Sbkvants— Ap- 

PBALABLE    OkDEB. 

1.  ffefti,  that  on  the  facts,  as  shown  upon  the 
trial  of  this  action,  the  verdict  was  supported 
by  the  evidence. 

2.  Qniere;  Whether  an  order  denying  a  mo- 
tion for  judgment  notwithstanding  a  verdict  is 
appealable. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Charles  E.  Otis,  Judge. 

Action  by  August  A.  Eckman  against 
Charles  Lauer  and  others.  From  an  order 
refusing  Judgment  for  defendants  notwith- 
standing the  verdict,  defendants  appeal.  Af- 
firmed. 

Morton  Barrows,  for  appellants.  Schoon- 
maker,  Fleming  &  Hlntermlster,  for  respond- 
ent 

COLLINS,  J.  Action  to  recover  for  Inju- 
ries said  to  have  been  caused  by  defendants' 
negli!:rence.  At  the  trial  the  court  dismissed 
the  action  as  to  defendants  Romer  and  Karst 
&  Breher,  and  then  the  plaintiff  had  a  ver- 
dict as  agaltast  defendants  (appellants)  Lauer 
Bros.  As  the  case  is  presented,  the  only 
<IuestIon  which  needs  elaboration  Is  that 
raised  by  counsel's  contention  that  the  ver- 
dict is  not  supported  by  the  evidence.  De- 
fendant Romer  had  contracted  to  erect  a 
church  In  the  city  of  St.  Paul,  and  plaintiff 
-was  In  his  employ,  as  a  carpenter.  Romer 
had  sublet  the  necessary  tin  work  to  Karst 
&  Breher,  and  the  stone  work  to  Lauer  Bros., 
reserving  to  himself  all  of  the  carpenter 
•work.  When  the  accident  occurred,  Lauer 
Bros,  were  completing  the  stone  tower  or 
steeple,  and,  for  the  purpose  of  raising  the 
materials,  had  attached  a  rope  to  a  small 
platform,  and  then  run  It  upwards,  about 
SO  feet,  to  a  block  hung  at  the  top  of  the 
tower.  Passing  through  this  block,  the  rope 
descended  at  an  acute  angle,  when  taut, 
parallel  with  the  plane  of  the  south  front 


of  the  building,  to  a  stationary  block  upon 
the  ground,  a  short  distance  from  the  foot 
of  the  tower,  and  about  40  feet  from  the 
upper  block.  Tue  rope  ran  through  this  sta- 
tionary block,  and  to  its  end  a  horse  was 
bitched,  driven  by  one  of  Lauer  Bros.'  em- 
ployes. When  materials  were  to  be  hoisted 
the  horse  was  driven  away  from  the  build- 
ing, and  the  platform  raised.  The  horse 
was  backed  up  when  the  platform  was  to  be 
lowered.  Naturally,  the  rope  was  quite 
loose  when  the  platform  was  upon  the 
ground.  On  the  morning  of  the  accident,  de- 
fendants Karst  &  Breher  put  up  a  scaffold 
on  the  side  of  the  building,  the' walk  of  which 
scaffold  was  a  single  plank,  laid  down  on 
brackets.  The  east  end  of  this  plank  pro- 
jected east,  beyond  the  south  front  of  the 
building,  so  that,  when  that  part  of  tbe  rope 
running  at  an  angle  between  the  block  at 
the  top  of  the  tower  and  the  block  on  the 
ground  was  taut,  it  was  about  four  feet  al>ove 
the  plank,  and  from  two  to  four  feet  west 
of  the  end  which  projected.  When  the  plat- 
form was  not  In  use,  and  resting  upon  the 
ground,  the  rope  running  between  the  blocks 
dropped  loosely  upon  the  plank,  or  might 
get  underneath  it,  as  It  did  just  before  plain- 
tiff received  his  injuries.  Karst  &  Breher's 
men  were  tinning  a  roof  gutter  during  the 
forenoon,  standing  upon  the  plank,  and  the 
driver  of  the  horse  was  engaged  In  conver- 
sation with  them  a  number  of  times.  Im- 
mediately after  dinner,  plaintiff  was  direct- 
ed by  Romer's  foreman  to  flt  a  "slant  board" 
Into  the  same  gutter,  and  went  upon  tbe 
scaffold,  with  another  employ^,  to  do  the 
work.  Shortly  afterwards  the  driver  hitch- 
ed the  horse  to  the  end  of  the  rope,  and  then 
stood  immediately  under  the  scaffold  until 
plaintiff  notified  him  to  look  out,  as  work 
was  to  be  done  there  and  something  might 
fall  upon  him  from  above.  This  advised  tbe 
driver  of  the  presence  of  plaintiff  on  the 
scaffold.  It  was  not  shown  just  where  tbe 
rope  then  was,  but,  from  what  resulted,  it 
must  have  been  in  plain  sight  of  the  driver, 
and  lying  upon  the  ground,  under  the  plank, 
which  was  also  In  plain  sight  A  few  min- 
utes afterwards  the  driver  started  the  horse, 
and,  as  the  rope  was  pulled  away  from  the 
stationary  block.  It  caught  the  underside  of 
the  plank,  tipping  it  over  and  throwing  both 
men  to  the  ground.  Upon  this  state  of  the 
evidence,  defendants  Lauer  Bros,  having  de- 
clined to  pat  In  any  testimony,  the  court 
charged  the  Jury  that  ordinary  care  was  re- 
quired of  the  driver  of  the  horse,  and  If  he 
failed  to  observe  ordinary  care  when  operat- 
ing the  hoisting  apparatus,  taking  Into  con- 
sideration the  apparent  danger  to  the  men 
he  knew  were  standing  upon  the  plank,  he 
was  guilty  of  negligence  for  which  his  em- 
ployers were  responsible,  and  that  if  there 
was  no  apparent  danger,  under  the  circum- 
stances, and  ordinary  care  was  exercised  by 
tbe  driver,  he  was  not  negligent,  and  plain- 
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tiff  conid  not  recover.  And  in  this  tnune- 
dlate  connection  the  conrt  farther  charged 
that  if  the  Jury  should  find  that  the  driver 
knew,  or,  in  the  ezercise  of  ordinary  care, 
ought  to  have  known,  that  it  was  dangerous 
to  operate  the  apparatus  without  seeing  that 
the  rope  was  above  the  plank,  knowing  as 
he  did  that  men  were  standing  upon  it  and 
In  danger  of  being  tlirown  oflT,  It  became  bis 
duty  to  see  the  position  of  the  rope,  and  a 
failure  so  to  do  constituted  negligence,  and 
plaintiff,  without  fault  on  his  part,  would  be 
entitled  to  recover  of  these  appellants.  The 
charge  was  correct  The  plaintiff  and  the 
driver  of  the  horse  were  working  for  inde- 
pendent contractors,  were  not  fellow  serv- 
ants, and  there  was .  sufficient  evidence  to 
support  the  verdict  The  question  of  plain- 
tlfTs  contributory  negligence  was  also  for 
the  Jury,  upon  the  facts  as  above  stated. 

At  the  close  of  the  testimony,  counsel  for 
appellants  moved  the  court  to  direct  a  ver- 
dict in  favor  of  his  clients,  and  this  the  court 
declined  to  do.  He  thus  brought  the  case 
within  the  provisions  of  Laws  1895,  c.  320. 
Subsequently,  upon  a  settled  case,  counsel 
moved  for  Judgment  notwithstanding  the 
verdict,  and  the  present  appeal  is  from  an  or- 
der denying  this  motion.  Respondent's  coun- 
sel have  not  questioned  the  appealability  of 
such  an  order,  and  we  have  disposed  of  the 
case  on  Its  merits.  But  we  do  not  wish  to 
be  understood  as  holding  that  such  an  order 
Is  appealable,  for  it  is  a  debatable  question. 
Order  affirmed. 


ROGERS  V.  GROSS  et  aL  > 

(Supreme  Court  of  Minnesota.     Jan.  18,  1807.) 

Corporations  —  Contracts  with  Sdimcrioeks  — 
Validity— iNsoLVBNCv—LiABii.iTT 

or   8TOCKHOI.DEKS. 

1.  Under  the  provisions  of  Gen.  St.  1804,  § 
3415,  an  agreement  entered  into  by  the  sub- 
scribers for  stock  shares  in  a,  corporation  that, 
for  each  share  paid  for,  a  certiUcate  for  two 
or  more  shares  shall  be  issued  to  the  share- 
holders, is  forbidden,  is  nonenforceable  and  void. 

2.  No  equitable  rights  of  the  creditors  of  an 
insolvent  corporation  can  be  based  upon  the 
bare  fact  that  such  an  agreement  has  been  en- 
tered into,  in  an  action  to  enforce  the  double  lia- 
bility of  atockholdPi's.  Nor  have  stockholders 
who  have  accepted  certificates  issued  in  accord- 
ance with  such  an  agreement  any  equitable 
rights,  as  aj^alnst  other  subscribers  who  have 
paid  for  their  stock,  but  have  not  applied  for 
or  received  certificates,  which  may  be  enforced 
in  such  an  action. 

3.  It  was  verbally  agreed  between  all  of  the 
subscribers,  except  one,  for  stock  shares  In  a 
corporation,  that,  for  each  share  paid  for,  a 
certiiicate  for  five  shares  should  be  issued  and 
delivered  to  the  subscribers.  Some  of  the  sub- 
scribers paid  foi  shares,  and  received  certifi- 
cates in  accordance  with  this  agreement,  which 
certificates  were  signed  by  G..  as  president  of 
the  corporation.  G.  paid  for  the  shares  he  iiad 
subscribed  for,  but  (I'd  not  take  a  certificate. 
The  corporation  subsequently  became  insolvent, 
and,  in  an  action  to  enforce  the  double  liability 
against  the  stockholders,  it  is  held  that  G.  is 
only  liable  in  an  amount  equal  to  the  par  value 


of  his  shares  actually  subscribed  for,  and  is  not 
liable  to  an  amount  equal  to  fire  times  their  par 
value. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Morrison  coun- 
ty;  D.  B.  Searle,  Judge. 

Action  by  Francis  Rogers  against  Philip  H. 
Gross,  the  People's  Gas  &  Electric  Company,, 
and  others.  From  an  order  refusing  a  new 
trial.  Gross  appeals.     Modified. 

G.  W.  Stewart,  for  appellant  Lindbergh, 
Blanchard  &  Lindbergh,  for  respondent  Rog- 
ers. Calhoun  &  Bennett  E.  P.  Adams,  John 
H.  Rhodes,  and  N.  Richardson,  for  respond- 
ents People's  Gas  &  Electric  Co.  and  others. 

COLLINS,  J.    Action  to  enforce  the  double 
liability   of  stockholders   in   a   corporation. 
Gross,  the  only  appellant  had  subscribed  for 
20  shares  of  stock,  of  the  par  value  of  $100 
each,  was  the  principal  promoter,  was   the 
president  and  leadlngsplrit  of  the  enterprise. 
He  paid  for  the  shares  so  subscribed  for,  but 
no  certificate  was  Issued  to  him.     The  cor- 
poration tiecame  Insolvent  and  made  an  as- 
signment for  the  benefit  of  its  creditors.    The 
principal  controversy  here  Is  as  to  the  legal 
effect  of  a  finding  of  fact  made  by  the  court 
below,  and  upon  which  it  based  a  conclusion 
of  law  that  appellant  weis  liable  in  the  first 
instance  to  an  amount  not  exceeding  $10,- 
CKX),  fire  times  the  amount  of  his  subscription 
and  shares,  for  which  sum  Judgment  against 
him  was  ordered  to  be  entered.     With  a  sin- 
gle exception,  each  of  the  subscribing  stock- 
holders, defendants,  was  also  held  liable,  be- 
cause  of   the    findings,    in  five  times   the 
amount  of  his  subscription.     This  finding 
was,  in  effect,  as  follows:    That  prior  to  the 
Issuance  of  any  of  the  stock  certificates,  it 
was  mutually  agreed  between  all  of  the  <Ie 
fendants,   with  the  exception  before  men- 
tioned, and  the  corporation,  that  for  eacb 
share  of  stock  subscribed  and  agreed  to  be 
taken,  a  certificate  for  five  shares  of  the 
stock  for  each  one  paid  for  should  be  is- 
sued, and  that  several  of  the  defendants  re- 
ceived and  accepted  certificates  of  this  char- 
acter, relying  upon  the  agreement  and  with 
the  understanding   that   all   should   receive 
and  accept  certificates  representing  five  time» 
the  amount  of  stock  subscribed  and  paid  for. 
From    the    evidence    It    appeared    that    the 
agreement  between  the  stockholders  rested 
In  parol,  and,  if  acted  upon  by  the  corpora- 
tion, it  was  at  a  meeting  where,  according  to 
the  minutes  (the  only  evidence).  It  was  re- 
solved that  the  board  of  directors  "be  di- 
rected to  call  the  first  assessment  on  stock 
at  once  of  twenty-five  per  cent,  ail  stock  to 
be  issued  fully  paid  upon  payment  of  twenty 
per  cent  of  face  value,  to  be  called  In  four 
equal  Installments."     We  are  of  the  opin- 
ion that  there  is  nothing  in  this  langua^ 
whatever  It  may  mean,  which  shows  tiiat 
the  corporation  acted  In  any  manner  upou 
the  verbal  agreement  said  to  have  been  en 
tered  into  by  and  between  the  sbarehoidera. 


1  Rehearing  denied. 
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It  was  also  proven  upon  the  trial  that  Oross, 
as  president,  signed  all  certlBcates  Issued  in 
pursnance  of  the  agreement. 

It  is  claimed  by  appellant's  counsel  that 
this  agreement  cannot  be  enforced  against 
him,  because  it  was  not  in  writing,  is  within 
the  statute  of  frauds,  and  that  the  accept- 
ance of  certlflcates  by  some  of  the  defend- 
ants. In  accordance  with  It,  was  not  part  per- 
formance Bufilcient  to  take  it  out  of  the  stat- 
ute. As  we  regard  the  case,  It  Is  not  neces- 
sary for  us  to  determine  whether  this  was  an 
agreement  within  the  statute,  or  merely  a 
contract  between  the  stockholders  to  enter 
into  personal  relations  with  each  other.  The 
agreement  Itself  was  forbidden  by  law,  was 
nonenforceable  and  void.  If  so,  no  equitable 
rights  of  creditors  or  other  stockholders  could 
be  founded  upon  the  bare  fact  that  it  had 
been  entered  into.  No  equitable  rights  based 
upon  it  could  be  enforced,  except,  perhaps, 
by  corporate  creditors  against  such  stock- 
holders as  had  actually  received  and  accept- 
ed certificates  for  what  may  be  called  "bo- 
nus" or  "watered"  stock,  and  that  question 
is  not  before  us  on  an  appeal  taken  by  Gross 
alone.  By  Gen.  St.  1894,  §  3415,  it  is  pro- 
vided that  "corporations  having  capital  stock 
divided  Into  shares,  unless  specially  author- 
ized, shall  not  Issue  any  shares  for  a  less 
amount  to  be  actually  paid  in  on  each  share 
than  the  par  value  of  the  shares  first  issued" ; 
and  this  was  exactly  what  these  defendants 
undertook  to  do  when  they  verbally  agreed 
to  Issue  five  for  one.  They  attempted  to 
perform  an  act  prohibited  by  statute,  and 
void.  While  the  prohibition  is  not  as  direct- 
ly expressed  as  It  might  be,  the  intent  of  the 
legislature  is  plain,  and  public  policy  re- 
quires that  the  language  of  the  statute  be 
(riven  full  force.  If  this  is  not  done,  an 
opportunity  is  afforded  to  stockholders  in 
corporations  to  defraud  the  public  by  placing 
upon  the  market  stock  shares  which  they 
have  obtained  for  nothing,  and  which  repre- 
sent no  real  capital,— nothing  of  actual  value. 
The  statute  was  enacted  for  the  government 
and  good  conduct  of  the  shareholders  them- 
selves, as  well  as  for  the  benefit  and  pro- 
tection of  the  public,  on  the  general  grounds 
of  expediency;  and  it  must  receive  a  con- 
struction which  will  render  It  effective. 

But  it  Is  argued  that  as  to  those  defendants 
who  have  received  their  stock  certificates,  re- 
lying upon  the  illegal  agreement.  Gross  is 
estopped,  and  that,  as  those  defendants  have 
been  concluded  as  to  creditors,  he  cannot  es- 
cape a  like  liability.  But  other  stockholders 
are  not  innocent  parties.  They  were  wrong- 
doers, as  well  as  Gross,  and,  as  between 
wrongdoers,  the  doctrine  of  estoppel  is  un- 
known. And  it  is  also  argued  that  the  cred- 
itors of  the  corporation  may  Invoke  this  doc- 
trine. But,  to  i)ermlt  this,  we  should  have 
to  allow  these  creditors  to  enforce  an  equity 
based  upon  an  agreement  forbidden  by  the 
statute,  not  acted  upon  by  Gross,  nor  relied 
upon  by  them.     He  never  took  a  certificate 


for  any  stock  shatee,  and  thae  was  no  evi- 
dence, nor  was  there  any  finding,  that  the- 
creditors  had  any  knowledge  of  this  agree- 
ment Certainly,  they  did  not  rely  upon  it 
when  giving  credit  to  the  corporation.  And 
even  this  knowledge,  if  they  had  it,  would 
be  accompanied  by  notice  that  the  agree- 
ment was  illegal  and  void,— a  direct  violatioa 
of  the  statute.  We  again  call  attention  to 
the  fact  that  we  are  not  considering  tbe- 
rights  of  creditors  where,  in  pursuance  of  an- 
unlawful  agreement,  stock  certificates  have 
been  actually  Issued  to  and  accepted  by 
shareholders. 

The  court  below  erred  In  its  conclusion  of 
law  that.  In  the  first  instance,  plaintiff  was 
entitled  to  Judgment  against  Gross  in  an 
amount  not  exceeding  $10,000;  but,  as  the 
findings  of  fact  are  full  and  complete  as  to- 
the  number  of  shares  owned  by  him,  a  new 
trial  is  unnecessary.  It  is  ordered  that,  when, 
the  cause  Is  remanded,  the  conclusion  refer- 
red to  be  amended  so  that,  in  the  first  in- 
stance, judgment  against  Gross  shall  not  be- 
entered  for  an  amount  exceeding  $2,000,  and 
the  order  appealed  from  is  modified  to  thls- 
extent. 


GARDNER  v.  FIDELITY  MUT.  LIFE 

ASS'N. 

WARNER  v.  SAME,' 

(Supreme  Court  of  Minnesota.    Jan.  18,  1897.)' 

HuTOAL  Benefit  Inrckancb  —  Canoeli,ation  or 
Poi.iCT— Powers  ok  Agent. 
Rulings  of  the  court  below  on  the  trial  to- 
gether of  these  actions,  upon  objections  madc> 
to  certain  offers  to  introduce  testimony  of  tbe- 
same    general    character,    considered    and    dis- 
posed of.     Held,  that  the  rulings  were  correct.. 
(Syllabus  by  the  Court.) 

Appeals  from  district  court,  Ramsey  coun- 
ty;  Charles  D.  Kerr,  Judge. 

Actions  by  Elizabeth  L.  Gardner  and  Fen- 
ton  G.  Warner  against  the  Fidelity  Mutual 
Life  Insurance  Company.  Verdicts  for  de- 
fendant. From  orders  denying  a  new  trial, 
plaintiffs  appeal.    Affirmed. 

James  E.  Trask  (H.  J.  Horn,  of  counsel),, 
for  appellants.  Warner,  Richardson  &  Law- 
rence, for  respondent 

COLLINS,  J.  These  actions  were  by  con- 
sent tried  to  a  jury  together,  but  as  separate 
cases,  and  at  the  conclusion  of  the  evidence 
the  court  directed,  and  the  Jury  returned,  a 
verdict  in  each  case  for  defendant.  On  ap- 
peal from  orders  denying  motions  for  new 
trials,  they  were  argued  and  submitted  to- 
gether. The  defendant  Is  a  mutual  benefit 
association,  organized  under  the  laws  of  the 
state  of  Pennsylvania,  on  the  mutual  assess- 
ment plan.  The  action  in  which  Mrs.  Gard- 
ner is  plaintiff  is  upon  a  certificate  of  date- 
December  8,  1803,  whereby  the  life  of  Clar- 
ence B.  Gardner— who  was  plaintiff's  unmar- 
ried son— was  Insured  for  the  sum  of  $2,500, 
and  in  which  plaintiff  was  designated  as 

1  Rehearing  denied. 
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beneficiary.  The  other  action,  Warner  being 
plaintiff,  is  upon  a  certificate  of  date  Janu- 
ary 11,  1894,  Insuring  the  lives  of  the  plain- 
tiff, Warner,  and  said  Clarence  B.  Gardner 
for  the  sum  of  $5,000,  payable  to  the  sur- 
vivor upon  the  death  of  either.  At  the  time 
of  the  Issuance  of  this  certificate,  Warner 
and  Gardner  were  co-partners  In  business, 
and  so  remained  until  some  time  In  June, 
1894.  Gardner  died  in  September  of  the 
same  year,  and  proofs  thereof  were  duly 
made  and  filed  with  the  association.  It  re- 
fused to  pay,  and  these  actions  were  brought. 

The  complaint  In  the  Gardner  case  was  in 
the  usual  form,  but  in  the  Warner  case  it 
was  averred,  in  addition  to  the  usual  allega- 
tions, that  on  the  16th  of  August,  1884,  the 
defendant  association  obtained  from  Warner 
and  Gardner  an  assignment  of  the  Joint  cer- 
tificate by  means  of  false  and  fraudulent  rep- 
resentations and  undue  influence.  Stated  as 
concisely  as  possible,  the  defense  interposed 
by  the  answers  was  that  on  August  10,  1881, 
the  beneficiary  named  In  the  certificate  for  $2,- 
600  had  been  duly  changed  by  a  surrender  of 
the  certificate  Itself,  on  request  made  by  the 
insured,  and  the  issuing  of  a  new  certificate 
to  blm,  in  which  Warner  was  named  as  ben- 
■eficlary,  and  that  immediately  afterwards, 
for  a  valuable  and  adequate  consideration, 
and  at  the  express  solicitation  and  request  of 
the  insured,  Gardner,  and  the  beneficiary, 
Warner,  said  new  certificate  was  duly  sur- 
rendered to  the  association  and  canceled.  It 
was  also  alleged  that,  at  the  same  time  and 
under  the  same  circumstances,  the  Joint  cer- 
tificate for  $5,000  was  duly  surrendered  to 
and  canceled  by  the  association.  There  was 
another  allegation  to  the  effect  that  all  pay- 
ments made  to  defendant  on  account  of 
these  certificates  were  made  by  the  insured, 
and  by  no  other  person.  In  the  Warner  case 
the  answer  denied  that  false  or  fraudulent 
representations  had  been  made,  or  undue  in- 
fluence used,  to  procure  possession  of  the  $5,- 
000  certificate.  The  reply  in  each  case  de- 
nied that  either  certificate  had  been  surren- 
dered to  or  canceled  by  the  association.  It 
was  alleged,  in  the  Gardner  case,  that 
through  false  and  fraudulent  representations 
and  undue  influence  the  association  had  in- 
duced the  Insured  to  apply  for  a  change  of 
beneficiaries  and  the  substitution  of  Warner 
for  his  mother,  and  that  such  change  was 
made  on  account  thereof;  and  It  was  also 
alleged  that  subsequently,  and  by  means  of 
false  and  fraudulent  representations  and  un- 
due infiuence,  Warner,  the  substituted  bene- 
ficiary, and  Gardner,  the  insured,  were  in- 
duced to  make,  and  that  defendant  procured, 
an  assignment  to  it  of  the  new  certificate  for 
if2.500  without  consideration. 

On  the  issues  thus  made  the  trial  was  bad, 
and  from  the  evidence  it  conclusively  ap- 
peared that,  at  the  express  request  of  the  In- 
sured, the  $2,600  certificate  had  been  recelv- 
«d  by  the  association,  and,  in  form,  a  new 
one  had  been  substituted,  and  delivered  to 


him,  in  which  Warner  had  been  deBlgaated 
as  the  beneficiary.  It  also  conclusively  ap- 
peared that,  soon  afterwards,  Warner  and 
Gardner  went  before  a  notary  public,  made 
oath  to  certain  aflidavits,  signed  and  ac- 
knowledged an  assignment  to  the  association 
of  each  certificate,  and  handed  them  to  one 
Pleins,  to  be  delivered  to  the  assignee.  Soon 
afterwards  Pleins  appeared  at  the  office  of 
Gardner  and  Warner  with  a  draft  upon  the 
association  for  $1,500,  made  by  its  antbor- 
Issed  agent,  and  payable  to  the  order  of  Gard- 
ner. The  latter  indorsed  the  draft,  and  re- 
quested Pleins  to  obtain  the  money  thereon. 
Pleins  went  to  a  bank,  deposited  the  draft  to 
his  own  credit,  paid  $50  upon  Gardner's  note 
then  held  by  the  bank,  and  took  a  certified 
check  for  $1,100,  payable  to  the  order  of 
Gardner  and  Warner.  He  returned  to  the 
office,  gave  this  check  to  Gardner,  and  told 
him  of  the  $50  payment.  It  was  agreed  that 
Pleins  was  to  retain  the  balance,  $360,  for 
his  own  services  In  obtaining  the  money 
from  the  association.  Both  certificates  In 
which  Warner  was  beneficiary  were  then  in 
the  safe  in  the  office.  Warner  took  then 
out,  and  handed  them  to  Pleins,  to  be  deliv- 
ered to  defendant  association.  From  War- 
ner's evidence  at  the  trial  It  Is  beyond  ques- 
tion that  he  was  an  active  participant  in  the 
whole  transaction.  It  was  not  shown  what 
had  become  of  the  certified  check,  but  the 
money  to  cash  the  same  had  been  set  apart 
out  of  Pleins'  funds  by  the  bank  officials, 
and  bad  not  been  called  for  when  the  ciLsea 
were  tried.  The  testimony  was  undisputed 
that,  at  the  request  of  both  Gardner  and 
Warner,  Pleins  went  to  Pennsylvania  as 
their  accredited  agent,  and  for  the  purpose  of 
inducing  the  association  to  make  a  cash  set- 
tlement upon  the  certificates,  in  view  of  the 
alleged  fact  that  Gardner's  health  had  failed, 
that  he  was  without  means,  and  that  his 
purpose  was,  if  the  settlement  could  be 
made,  to  go  South,  in  the  expectation  that  he 
might  recover;  that  the  officers  of  the  asso- 
ciation at  first  declined  to  act  upon  the  prop- 
osition, but  finally,  and  with  reluctance,  and 
not  until  they  had  made  a  thorough  examina- 
tion as  to  the  alleged  failure  In  health,  and 
the  good  faith  of  both  insured  and  benefi- 
ciary, they  consented  to  take  the  assign- 
ments and  pay  over  the  money.  Even  then 
they  required  the  representations  of  Gardner 
and  Warner  to  be  made  under  oatti,  and  they 
were  contained  in  the  affidavits  we  have  re- 
ferred to.  It  was  alsu  beyond  dispute  that, 
at  the  time  of  the  transaction,  and  for  some 
months  previous,  Pleins  was  and  bad  beea 
in  the  employ  of  the  association  as  a  solicit- 
ing agent.  The  "settled  case"  on  which  tbe 
motions  for  new  trials  were  founded,  and 
which  has  been  brought  before  us  on  this  ap- 
peal, does  not  purport  to  contain  all  of  tlie 
evidence  received  at  the  trial  I>elow,  and 
therefore  we  are  compelled  to  treat  It  as  a 
bill  of  exceptions  only.  The  final  ruling, 
when  the  court  ordered  that  a  verdict  for  de- 
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fendant  b«  rendered  in  each  case,  cannot  be 
considered ;  our  Investigation  being  confined 
to  an  examination  of  tbe  rulings  on  the  ad- 
mlsBlbillty  of  testimony  alleged  to  have  been 
erroneously  excluded.  Board  y.  Brown 
(Minn.)  68  N.  W.  837. 

Ob  the  trial  appellants'  counsel  repeatedly 
attempted  to  show  that,  from  the  beginning 
of  the  negotiations  which  led  to  the  payment 
of  the  money  and  tbe  assignment  and  sur- 
render of  tbe  certificates,  Fleins  made  false 
and  fraudulent  statements  and  representa- 
tions to  Gardner,  the  insured,  and  to  Warner, 
tbe  beneficiary,  concerning  all  three  of  the 
certificates,  and  their  value  In  case  of  tbe 
decease  of  the  insured,  and  also  as  to  the  de- 
fendant association;  that  both  of  these  per- 
sons relied  upon  these  statements  and  mis- 
representations, and  believed  them  to  be 
true;  and  that  by  reason  thereof  Gardner 
■was  induced  to  surrender  the  first  certificate 
for  $2,500,  and  to  take  out  in  lieu  thereof  the 
certificate  for  the  same  amount  in  which 
Warner  was  designated  as  the  beneficiary; 
and,  further,  that  by  reason  of  these  same 
false  statements  and  representations,  and  in 
the  belief  that  they  were  true,  both  Gardner 
and  Warner  were  Induced  to  surrender  up 
and  to  assign  to  tbe  association  tbe  certifi- 
cate last  mentioned  and  the  Joint  certificate 
for  $5,000.  And,  as  tbose  questions  were  ask- 
ed and  offers  made,  the  court  sustained  each 
objection  thereto,  apparently  for  tbe  reason 
that  there  was  no  evidence  in  the  case  tend- 
ing to  show  that  Pleins  was  anything  more 
than  a  soliciting  agent  for  the  association,  or 
that  he  possessed  any  authority  or  power 
outside  of  this.  If,  upon  the  evidence  as  It 
stood,  Pleins'  authority  to  act  for  defendant 
was  limited  and  restricted  to  merely  solicit- 
ing and  procuring  memberships,  it  is  obvious 
that  his  statements,  not  within  the  scope  of 
bis  agency,  would  not  bind  his  principal,  in 
the  absence  of  proof  that  be  had  been  held 
out  as  authorized  to  make  them,  or  subse- 
quently and  with  knowledge  of  tbe  facts  the 
association  bad  ratified  what  he  said  and 
did.  We  have  no  doubt  but  that,  prior  to  the 
moment  that  the  contract  of  agency  between 
Pleins  and  defendant  (the  latter's  Exhibit  1) 
was  put  In  evidence,  and  this  was  before 
plaintiffs  rested,  the  nilinga  were  correct. 
Bnt  in  that  contract  was  a  clause  which,  In 
connection  with  other  testimony,  had  it  been 
offered,  might  have  changed  the  situation, 
and  have  rendered  the  subsequent  rulings 
erroneous.  This  contract  in  terms  constitut- 
ed Pleins  an  agent  for  tbe  purpose  of  procur- 
ing applications  for  insurance  on  the  lives  of 
individuals,  and  forwarding  them  to  defend- 
ant association  for  approval  or  disapproval, 
and.  If  approved,  and  certificates  were  Is- 
sued, for  collecting  tbe  amount  due  upon  re- 
ceipts for  dues  or  premiums  accompanying 
the  certificates.  It  was  expressly  provided 
that  Pleins  should  not  be  an  agent  for  any 
other  purpose,  but,  in  specifying  the  manner 
in  which  be  should  perform  bis  duties  as  so- 
09  N.W.— 57 


Ucitor  and  collector,  it  was  provided  that 
he  should  perform  such  other  necessary  du- 
ties as  might  be  required,  in  connection  with 
tbe  general  business  of  defendant  associa- 
tion, without  other  compensation  than  the 
previously  stipulated  commissions  as  a  so- 
liciting agent  and  collector.  So  that,  by  tbe 
terms  of  the  contract,  Pleins  might  be  re- 
quired to  exercise  agency  powers  and  duties 
of  a  special  or  general  character,  independ- 
ent of  tbose  of  a  solicitor  or  collector;  or,  to 
put  it  in  another  form,  he  might  have  been 
engaged,  authorized,  and  empowered  by  tbe 
association  to  open,  conduct,  and  complete 
the  negotiations  with  Gardner  and  Warner 
in  which  the  false  and  fraudulent  statements 
and  representations  are  alleged  to  have  been 
made,  and  in  such  event  the  liability  of  the 
association  for  Pleins'  fraud  could  not  well 
be  questioned.  But  it  was  optional  with  it 
to  so  require,  and  the  burden  of  proof  was  on 
tbe  plaintiffs  to  show  that  it  had  exercltt^d 
this  option,  and  had  required  Pleins  to  open 
or  conduct  these  negotiations,  or  that  Pleina 
had  been  held  out  as  an  agent  authorized  to 
act  in  this  behalf.  It  could  not  be  inferred 
from  the  fact  that  these  acts  might  be  re- 
quired of  bim.  As  a  soliciting  agent  and  col- 
lector of  dues  or  premiums  to  be  paid  upon 
certificates  when  delivered,  be  could  not  bind 
the  company  by  the  statements  plaintiffs  at- 
tempted to  prove;  but,  if  tbe  association  ac- 
tually required  the  performance  of  other  gen- 
eral duties,  as  it  had  the  right  to  do,  or  If  he 
was  held  out  as  having  been  so  required,  a 
different  case  would  be  presented. 

So  the  question  is,  was  any  attempt  made 
by  plaintiffs'  counsel  to  show  either  that 
Pleins  had  been  required  or  employed  to  pro- 
cure the  surrender  or  assignment  of  the  cer- 
tificates, or  to  treat  with  Gardner  or  Warner, 
or  had  the  latter  been  led  by  tbe  association 
to  suppose  that  he  had?  It  was  not  claimed 
upon  the  trial  that  either  had  any  knowledge 
of  the  existence  of  the  clause  we  have  spoken 
of  In  tbe  special  agency  contract,  or  that 
the  association  knew,  or  should  have  known, 
that  Pleins,  acting  outside  of  his  powers  as  a 
special  agent,  had  assumed  to  speak  for  it 
generally,  or  had  made  false  or  fraudulent 
representations  with  a  view  of  securing  the 
certificates,  or  that  the  insured  bad  been  In- 
duced by  him  to  solicit  a  money  payment  on 
tbe  same  In  consideration  of  cancellations. 
Tbe  bill  of  exceptions  shows  that  tbe  offers 
of  evidence  were  confined  exclusively  to 
statements  made  by  Pleins  before  be  went 
to  the  principal  office  of  the  association  in 
Pennsylvania,  armed  with  written  authority 
from  Gardner  and  Warner  to  accept  a  part 
of  the  insurance  at  once,  for  which  they  pro- 
posed to  cancel  the  certificates;  the  reason 
given  for  this  proposal  being  that  Gardner 
wished  to  use  tbe  money  In  an  effort  to  re- 
gain his  health,  and  that  Warner  was  will- 
ing and  anxious  for  him  to  do  so.  No  at- 
tempt was  made  to  show,  nor  has  it  been 
claimed,  that,  up  to  tbls  time,  tbe  aaaoda- 
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tlon  had  any  knowledge  of  Oardner's  111 
health,  or  that  he  or  his  beneficiary  had  any 
cause  for  seeking  to  obtain  an  Immediate 
cash  payment,  or  had  thought  of  so  doing. 
Nor,  when  the  rulings  were  made,  had  there 
been  any  ofTer  to  prove  that  the  association 
had  required  or  authorized  Pleins  to  act  for 
It  in  this  or  any  other  transaction,  except  as 
a  solicitor  of  insurance  and  a  collector  of 
dues  and  premiums.  The  offers  which  the 
court  ruled  upon  were  not  broad  enough  to 
have  been  of  any  value.  They  should  have 
included  an  offer  to  show  that  the  associa- 
tion had  exercised  the  option  right  provided 
for  in  the  contract,  or  that  Pleins  had  other- 
wise been  authorized  to  represent  it  in  this 
matter,  or  that,  without  actual  authority,  he 
had  been  held  out  as  empowered  to  act  in  its 
behalf,  or  that,  with  knowledge  of  what  had 
been  done.  It  ratified  bis  acts.  The  court  rul- 
ed correctly  upon  the  offers  as  made. 

We  have  referred  to  the  fact  that  the  mo- 
tion for  a  new  trial  in  each  of  these  cases 
was  also  upon  the  ground  of  newly-discov- 
ered evidence.  This  feature  of  the  appeal 
we  cannot  consider.  It  has  not  been  made 
to  appear  by  a  proper  certificate  that  the 
"case"  contains  all  that  was  presented  to 
and  considered  by  the  court  below  upon  this 
branch  of  the  motion.  The  rule  upon  this 
subject,  laid  down  In  Hospes  T.  Oar  Oo.,  41 
Minn.  256,  43  N.  W.  180,  and  several  other 
later  cases,  Is  directly  in  point  here.  The  or- 
ders appealed  from  are  affirmed. 


BOARD  OP  COM'RS  OP  600DHUS 

COUNTY  V.  DULUTH,  R.  W. 

&  S.  R.  CO. 

(Snpreme  Court  of  Minnesota.    Jan.  18,  1897.) 

Railroad  Crossixos— Ddtt  of  Cohpaxt. 

Gen.  St.  1894,  $  2685,  which  requires  that 
all  railwar  companies  shall  build,  or  cause  to  be 
bunt,  and  kept  in  repair,  good  and  sufficient 
croRsings  at  all  points  where  public  highways 
may  be  intersected  by  railway  lines,  is  applica- 
ble to  a  case  where,  in  the  course  of  construc- 
tion of  a  railway,  a  stream  of  water  has  been 
turned  from  its  natural  channel  Into  an  artificial 
one,  wholly  upon  the  right  of  way,  and  has,  by 
reason  thereof,  made  it  necessary  for  the  com- 
pany to  build  a  bridge  over  the  stream,  as  a  part 
of  an  approach  or  highway  crossing  of  the  rail- 
way tracks.  If  the  bridge  is  necessarily  a  part 
of  the  approach  or  crossing,  it  must  be  built 
and  kept  m  repair  by  the  railway  company. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Goodhue  coun- 
ty; W.  0.  Wllllston,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  the  county  of  Goodhue  against  the  Du- 
luth.  Red  Wing  &  Southern  Railroad  Com- 
pany. "Verdict  for  plaintiff.  Prom  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wilson  &  Foot,  for  appellant.  J.  O.  Mc- 
Clure,  for  respondent. 


COLLINS,    J.     Tbe    defendant    company 
built  its  railway  In  the  year  1888  throngh  a 
valley  In  which  ran  a  very  sinuons  stream, 
known   as   "Hay   Creek."     The  creek    was 
crossed  by  a  county  road,  and  the  public  au- 
thorities had  built  and  maintained  a  bridge 
over  it  for  many  years.    To  avoid  tbe  con- 
struction of  two  bridges  over  the  creek,  de- 
fendant company  cut  a  ditch  about  100  feet 
long  on  the  easterly  side  of,  and  'wltbln,  its 
right  of  way,  from  a  point  above  to  a  point 
below  the  highway,  whereby  the  -watera  of 
tbe  creek  were  turned  from  the  natural  chan- 
nel into  an  artificial  one,  wholly  on  tbe  right 
of  way.    Along  the  highway  tbe  new  chan- 
nel was  about  150  feet  from  the  old,  and  at 
the  point  where  the  highway  intersected  the 
railway  the  latter  was  on  a  15-foot  grade: 
the  creek,  in  its  new  channel,  running  close 
to  the  embankment.    The  company  made  an 
approach  to  tbe  top  of  the  grade  by  build- 
ing a  bridge,  commencing  at  a  point  about  19 
feet  from  the  center  of  the  track,  and  extend- 
ing It  easterly  along  tbe  center  of  the  bigh- 
'nay,  across  the  creek,  to  tbe  high  land,  a 
few  feet  east  of  the  easterly  line  of  its  right 
of  way.     It  did  nothing  with  the  old  bridge, 
and  two  or  three  years  afterwards  the  pub- 
lic authorities  removed  It,  and  put  In  a  box 
culvert  and  some  earth  In  the  old  bed  of  thp 
stream.    The  approach  and  bridge  built  b; 
defendant  were  partly  or  wholly  destroyed  by 
a  flood  In  1890,  and  were  then  rebuilt  by  It. 
They  were  again  destroyed  by  a  flood  In 
1895,  and,  although  duly  notified  and  requir- 
ed to  rebuild  by  the  authorities,  the  defend- 
ant refused  so  to  do.  The  approach  and  bridgt: 
were  then  put  In  by  the  county,  and  this  was 
an  action  to  recover  the  cost  of  tbe  same. 
The  verdict  was  In  favor  of  the  plaintiff  for 
the  full  amount,  and  defendant  appeals  from 
an  order  denying  its  motion  for  a  new  trial. 

The  cause  seems  to  have  been  tried  and 
submitted  to  the  Jury  upon  the  theory  that 
constructing  its  railway  across  the  public 
road,  and  changing  the  course  of  tbe  stream 
BO  that  the  waters  ran  In  another  channel 
without  first  securing  the  right  by  condem- 
nation proceedings,  and  locating  and  build- 
ing a  bridge  at  a  point  on  the  highway  not 
theretofore  occupied  for  that  purpose,  chang- 
ing the  location  of  tbe  "bridge,"  as  It  was 
called  upon  the  trial,  without  first  eutertog 
Into  an  agreement  with  tbe  public  authori- 
ties, rendered  the  defendant  a  trespasser, 
to  be  treated  as  a  wrongdoer,  and  liable  in 
damages  to  the  public  for  the  consequences 
of  its  wrongful  acts.  Tbe  Jury  was  charged 
that  the  defendant  was  a  trespasser,  to 
which  counsel  duly  excepted,  and  was  char- 
ged that,  under  the  pleadings  and  proofs, 
plaintiff  was  at  least  entitled  to  recover  nom- 
inal damages,  and  might  recover  actual  dam- 
ages, not  to  exceed  the  cost  to  the  conuty  of 
rebuilding  the  bridge.  To  this  counsel  did 
not  except  r^    .'   ^  u  i     i  >■  mn-^ 

It  is  assigned  Mi'^^^^"^,!^  In  not 
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granting  defendant's  motion  to  dlBmiss  wben 
plaintiff  rested,  and  in  charging  tbat  defend- 
ant was  a  trespaaaer,  and  in  holding  tliat  the 
verdict  was  supported  by  the  evidence,  while 
counsel  for  appellant  stated  in  his  brief,  and 
admitted  in  his  oral  argument,  that  the  first 
question  for  consideration  is,  was  it  the  duty 
of  his  client  to  reconstruct,  replace,  and 
maintain  the  bridge?  The  other  questions 
stated  by  counsel  to  be  involved  in  the  ap- 
peal cannot  be,  if  the  absolute  duty  was  im- 
posed upon  bis  client  to  maintain  the  bridge, 
for  in  such  event  they  became  immaterial. 
By  Gen.  St.  1804,  §  2685,  it  is  required  of  aU 
railway  companies  that  they  build,  or  cause 
to  be  bnilt,  and  kept  in  repair,  good  and 
sufficient  crossings  of  their  railway  lines,  at 
all  points  where  any  public  highway  is  now, 
or  may  hereafter  be,  intersected  by  such 
lines  of  railway.  And  in  section  2686  a  "suf- 
ficient crossing"  is  defined  as  a  grade  of 
earth  on  each  side  of  the  track,  32  feet  in 
width,  and  of  such  slope  as  the  officers  hav- 
ing charge  of  the  highway  shall  deem  neces- 
sary. It  was  therefore  Incumbent  upon  the 
defendant  to  build  and  keep  in  repair  a  solil- 
cient  crossing  at  the  point  where  its  road 
intersected  this  highway;  in  other  words, 
to  construct  and  keep  in  repair  approaches 
to  its  15-foot  embankment  (on  the  top  of 
which  was  its  track),  32  feet  wide,  of  such  a 
slope  along  the  public  road,  and  on  each  side 
of  the  embankment,  as  was  satisfactory  to 
the  authorities.  This  was  a  statutory  duty, 
under  all  circumstances.  It  could  not  be 
evaded  by  intersecting  the  highway  in  such 
close  proximity  to  the  stream  that  a  bridge 
became  necessary  as  a  part  of  the  approach 
and  crossing,  nor  could  it  be  evaded  by  chan- 
ging the  channel' of  the  creek  so  that  the 
waters  flowed  at  the  bottom  of  the  defend- , 
ant's  embankment,  and  wholly  upon  its  right 
of  way.  The  duty  of  the  defendant  to  build 
and  to  keep  this  crossing  in  repair  was  pre- 
cisely as  if  defendant  had,  for  some  other 
reason,  excavated  a  ditch  across  the  high- 
way, along  the  base  of  its  embankment,  and 
had  never  turned  the  waters  of  the  creek  in- 
to It  In  such  a  case  no  one  would  contend 
that  the  duty  rested  upon  the  public  to  ei- 
ther build  the  approaches,  or  to  repair  them, 
if  they  became  impassable.  And,  while  the 
statute  requires  the  approaches  to  be  of 
earth,  it  is  to  be  reasonably  construed.  It 
would  not  require  the  filling  up  of  a  stream, 
or  the  filling  of  a  necessary  excavation  for 
the  collection  and  safe  conduct  of  surface 
waters.  Nor  would  section  2685  be  inap- 
plicable because  the  natural  conditions  made 
it  necessary  tbat  a  bridge  or  culvert  be  erect- 
ed as  a  part  of  the  approach  and  crossing. 
From  the  undisputed  facts  here,  it  conclu- 
sively appeared  that  the  bridge  in  question 
was,  by  the  defendant's  act  when  changing 
the  channel  of  tbe  stream,  made  necessary, 
as  a  part  of  the  crossing  and  approach  on 
the  east  side,  and  was  in  fact  a  part  of  it 
wben  washed  oat  by  the  flood.   This  was 


fully  shown  by  the  plaintiff  prior  to  the  mo- 
tion to  dismiss,  and  it  was  not  error  to  deny 
the  motion.  The  duty  to  repair  or  recon- 
struct the  crossing  remained  with  defend- 
ant, and  was  not  cast  upon  the  public.  And 
as  it  conclusively  appeared  from  the  evi- 
dence that  it  was  defendant's  duty  to  keep 
the  bridge  in  a  condition  for  public  use,  as  a 
part  of  the  crossing  at  the  intersection  of  the 
highway  with  the  railway,  and  as  it  stood 
admitted  that,  if  this  was  defendant's  duty, 
this  action  could  be  maintained,  the  error  in 
charging  the  jury— If  error  it  was— tbat  de- 
fendant was  a  trespasser  upon  the  highway 
was  not  prejudicial.  It  follows  from  what 
has  been  said  that  upon  the  evidence  the  ver- 
dict could  not  have  been  otherwise  than  for 
plaintiff.    Order  affirmed. 

BUCK,  J.,  took  no  part 


STENDAL  V.  BOYD. 
(Supreme  Court  of  Minnesota.  Jan.  19,  1897.) 
Neouoexce— Pliadino. 
In  action  for  damages  resulting  from  acts 
of  another,  alleged  to  have  been  negligent,  the 
complaint  Is  not  demnrrable,  as  not  stating  a 
cause  of  action,  unless  the  particular  acts  al- 
leged are  such  that  they  could  not  be  negligent 
under  any  evidence  admissible  under  the  alle- 

fations  of  the  pleading.     Rolseth  v.  Smith,  35 
f.  W.  565,  38  Minn.  14,  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty;  Kelly,  Judge. 

Action  by  Oluf  Stendal,  as  administrator, 
against  Allen  P.  Boyd.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant appeals.    Affirmed. 

Walto:  L.  Chapin,  for  appellant  John  L. 
Towuley,  for  respondent 

MITCHELL,  J.  This  was  an  action  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  a  child  of  tender  years,  caused  by 
the  negligence  of  the  defendant  Briefly 
stated,  the  allegations  of  the  complaint  are 
that  the  defendant,  being  the  owner  of  a 
lot  adjacent  to  a  public  street  in  a  densely 
populated  part  of  the  city  of  St  Paul,  made 
a  deep  excavation  upon  it  by  quarrying 
stone,  which  filled  with  standing  water, 
which  was  luring  and  enticing  to  young 
children,  who  were,  to  the  knowledge  of 
defendant,  accustomed  to  go  there  to  play; 
that  he  left  It  unguarded,  and  in  such  con- 
dition as  to  be  a  menace  to  their  lives.  Tbe 
complaint  alleges  that  these  acts  of  omis- 
sion and  commission  were  negligently  done. 
It  also  alleges  certain  facts  for  the  purpose 
of  showing  that  they  were  negligent  under 
the  special  circumstances  of  the  case.  Tbe 
purpose  of  the  pleader  was  to  bring  his 
complaint  within  the  principle  of  the  "Turn- 
table Cases"  (Keffe  v.  Railway  Co.,  21  Minn. 
207,  and  Ralbroad  Co.   v.   Stout,  17  Wall. 


900 


69.  NORTHWESTERN  REPORTER. 


(Minn. 


657).  The  defendant  demurred,  on  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action.  This  appeal  is  from  an 
order  overruling  the  demurrer.  It  seems  to 
us  that  defendant  has  attempted  to  raise 
by  demurrer  a  question  that  can  only  be 
properly  raised  after  the  evidence  Is  Intro- 
duced at  the  trial.  Negligence  Is  a  mixed 
question  of  law  and  fact;  and  hence  an  al- 
legation of  negligence,  as  applied  to  the  con- 
duct of  a  party,  is  not  a  mere  conclusion 
of  law,  but,  rather,  a  statement  of  an  ulti- 
mate fact  Under  such  an  allegation,  a 
party  may  prove  any  facts  or  circumstan- 
ces, not  inconsistent  with  the  particular 
facts  alleged,  which  would  tend  to  prove 
that  the  acts  alleged  were  negligent.  Hence 
we  held  In  Rolseth  r.  Smith,  38  Minn.  14, 
35  N.  W.  56.5,  that,  in  an  action  for  damages 
resulting  from  certain  acts  of  another  al- 
leged to  have  been  negligent,  the  complaint 
is  not  demurrable,  as  not  stating  a  cause  of 
action,  unless  the  particular  acts  alleged  are 
such  that  they  could  not  be  negligent  under 
any  evidence  admissible  under  the  allega- 
tions of  the  complaint.  In  Twist  v.  Rail- 
road Co.,  39  Minn.  164,  39  N.  W.  402,  we  in- 
timated quite  clearly  our  views  that  the 
doctrine  of  the  "Turntable  Cases"  ought 
not  to  be  extended.  We  did  not  mean  by 
this  that  we  would  not  apply  the  doctrine  to 
any  but  "Turntable.  Cases,"  but  merely  that 
we  would  not  extend  the  doctrine  to  cases 
"Which,  upon  their  facts,  did  not  come  strict- 
ly and  fully  within  the  principle  upon  which 
those  cases  rest  We  would  not  extend  it 
to  an  ordinary  case  of  a  landowner  merely 
allowing  a  pool  or  pond  of  water  to  stand 
on  a  vacant  lot  To  bring  a  case  of  such  a 
pond  within  the  principle  of  these  cases,  it 
would  have  to  be  exceptional  and  peculiar 
in  Its  circumstances.  The  allegations  of  the 
complaint  may  be  suggestive  that  It  will 
be  difficult  for  the  plaintiff  to  bring  himself, 
by  bis  proof,  within  that  principle;  but  we 
cannot  hold,  as  a  matter  of  law,  that  the 
complaint  does  not  state  a  cause  of  action. 
The  question  of  defendant's  negligence  may 
become  a  question  of  law,  after  plaintiff  has 
Introduced  all  his  evidence,  but  not  before. 
Order  affirmed. 


JOHNSON  V.  ST.  PAUL  CITY  RT.  CO. 
(Supreme  Court  of  Minnesota.     Jon.  19,  1897.) 
Stheet  Railroad  —  Injury  to  Tkaveleh  —  Uau- 

A0B3. 

1.  HeJd,  that  the  evidence  juatifiod  the  jury  in 
fimlinff  that  plaiutiff's  injury  was  caused  by  the 
negligence  of  those  in  charge  of  defendant's  car. 

2.  Also,  that  there  was  no  evidence  to  submit 
to  the  jury  on  the  question  of  plaintiff's  con- 
tributory negligence.     Cauty,  J.,  dissenting. 

3.  Also,  that  the  damages  awarded  were  ex- 
cessive, and  that  a  new  trial  should  be  granted 
unless  plaintiff  will  cwisent  to  a  reduction  of 
the  verdict 


(Syllabus  by  the  Court) 


Appeal  from  district  court,  Ramsey  coun- 
ty;    Charles  B.  Otis,  Judge. 

Action  by  Sarah  S.  Johnson  against  the 
St  Paul  City  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.  Affirmed  on  coo- 
ditlons. 

Munn,  Boyesen  &  Thygeson,  for  appellant 
Daniel  W.  Doty,  for  respondent 

MITCHELL,  J.  This  was  an  action  to 
recover  damages  for  personal  Injuries.  The 
plaintiff  was  riding  in  a  funeral  procession 
In  a  carriage  driven  by,  and  in  the  control 
of,  her  daugbter-In-law.  The  funeral  pro- 
cession started  on  Eighth  street,  west  of 
Broadway,  in  the  city  of  St  Paul,  and  pro- 
ceeded east  on  Eighth  street  to  the  inter- 
section of.  that  street  with  Broadway,  where 
it  crossed  the  railway  tracks  of  tbe  defend- 
ant, and  then  proceeded  up  the  east  side  of 
Broadway.  The  carriage  in  whicb  plaintiff 
was  riding  was  near  the  rear  of  the  proces- 
sion, and  while  it  was  crossing  the  railway 
tracks  it  was  struck  by  one  of  defendant's 
cars  going  north  on  Broadway,  resulting  in 
the  injuries  complained  of.  Tbe  aUegations 
of  the  complaint  are  to  the  effect  that  the 
accident  was  caused  by  tbe  negligence  of 
defendant's  servants  who  were  in  charge 
and  operating  the  car.  The  answer  denied 
any  negligence  on  part  of  defendant's  serv- 
ants, and  alleged  that  the  plalntifTs  injuries 
were  caused  solely  by  her  own  negligences 
Such  were  the  issues  as  made  by  tbe  plead- 
ings. 

Upon  tbe  trial  tbe  main  controversy  was 
as  to  whether  the  collision  was  caused  by 
the  negligence  of  the  imrson  operating  tbe 
car  or  by  that  of  tbe  person  driving  tbe  car- 
riage in  which  plaintiff  was  riding.  Tbe 
evidence  on  behalf  of  plaintiff  tended  to 
show  that  tbe  driver  of  tbe  carriage  wa^ 
in  tbe  exercise  of  proper  care,  following 
the  line  of  tbe  funeral  procession,  and  cross- 
ing tbe  railway  tracks  at  or  near  the  center 
of  the  intersection  of  Eighth  and  Broadway 
streets,  when  the  motorman,  witbout  giving 
any  warning  of  the  approach  of  his  car, 
negligently  ran  into  the  carriage.  On  tbe 
other  hand,  the  evidence  on  behalf  of  tbe 
defendant  tended  to  prove  that  the  driver  of 
the  carriage.  Instead  of  following  in  the 
funeral  procession  and  crossing  tbe  tracks 
in  the  center  of  Eighth  and  Broadway, 
turned  up  the  west  side  of  the  latter  street 
as  if  going  to  drive  up  on  that  side  of  ihe 
tracks,  but,  after  she  had  driven  a  short 
distance,  she  suddenly  turned  her  horse 
across  the  railway  tracks  within  10  or  12 
feet  of  the  approaching  car,  when  it  was 
Impossible  for  tbe  motorman  to  stop  it  In 
time  to  prevent  the  collision;  and  that  she 
did  this  notwithstanding  the  giving  of  con- 
stant signals  of  the  approach  of  tbe  car. 
All  that  is  necessary  to  be  said  as  to  the 
weight  of  the  evidence  is  that  In  our  opin- 
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ion,  the  preponderance  was  decidedly  In  fa- 
vor  of  the  contention  ot  the  plaintlB,  eepe- 
cially  as  to  where  the  driver  attempted  to 
cross  the  railroad  trades,  and  was  ample  to 
Justify  a  verdict  in  favor  of  the  plaintiff. 
Aside  from  the  amount  of  damages  award- 
ed, the  only  Important  question  in  the  case 
is  whether  the  court  erred  in  refusing  to 
give  the  Jury  defendant's  second  request  to 
charge,  which  was  as  follows:  "That  the 
plaintiff  is  bound  to  exercise  such  care  as  a 
reasonable  person  would  exercise  under  sim- 
ilar circumstances;  and,  if  she  failed  to  ex- 
ercise reasonable  care,  and  such  failure  con- 
tributed to  her  injury,  she  is  guilty  of  con- 
tributory negligence,  and  cannot  recover." 
Of  course  this  was  made  an  issue  by  the 
pleadings,  and  the  request,  as  far  as  it 
goes,  is  doubtless  correct  as  a  general  ab- 
stract proposition  of  law.  The  question  re- 
maius,  however,  whether,  under  the  circum- 
stances, the  defendant  was  entitled  to  have 
it  given  to  the  Jury.  The  record  presents  a 
rather  peculiar  state  of  facts.  The  plain- 
tiff was  riding  in  a  vehicle  owned  and  driv- 
en by  another.  There  was  no  evidence  that 
-she  had  or  exercised  any  control  over  the 
driver,  or  her  management  of  the  horse,  or 
that  there  was  any  relation  of  master  and  . 
servant  or  principal  and  agent  between 
them,  or  that  they  were  engaged  In  a  Joint 
enterprise  in  any  such  sense  as  to  malce  the 
plaintiff  responsible  for  the  negligence  of 
the  driver  within  the  doctrine  of  Howe  v. 
Railway  Co.,  62  Minn.  71.  04  N.  W.  102. 
But,  as  was  said  in  that  case,  the  fact  that 
plaintiff  was  not  responsible  for  the  driver's 
negligence  will  not  relieve  her  from  respon- 
sibility for  her  own  negligence.  She  ad- 
mitted on  her  cross-examination  that  she 
was  familiar  with  the  locality,  and  knew 
of  the  existence  of  the  street-car  tracks; 
that  she  did  not  look  or  listen  for  approach- 
ing cars,  but  sat  in  a  deep  study,  with  her 
eyes  cast  down,  feeling  entirely  safe,  as  she 
was  riding  in  a  funeral  procession.  There 
is  no  evidence  that  her  daughter^ln-law  was 
not  a  safe  and  competent  driver,  or  that 
plaintiff  knew,  or  liad  any  reason  to  believe, 
that  she  was  not  performing  her  duty  in 
exercising  proper  care  in  driving  upon  or 
across  the  street-railway  tracks.  Assuming 
that  plaintiff's  version  of  the  facts  Is  cor- 
rect that  the  carriage  was  following  in  the 
fnneral  procession,  and  crossing  the  tracks 
In  the  center  of  the  crossing  of  Eighth  and 
Broadway,  where  most  of  the  carriages  had 
Just  crossed,  there  was  certainly  nothing  in 
the  circumstances  to  suggest  special  or  ex- 
traordinary vigilance,  but,  on  the  contrary, 
everything  to  make  plaintiff  feel,  as  she 
says,  perfectly  safe.  It  must  also  be  kept 
in  mind  that  crossing  a  street-railway  track 
is  ordinarily  accompanied  with  very  much 
less  danger  than  crossing  the  tracks  of  a 
steam  railway,  and  that  the  standard  of 
reasonable  care  is  very  different,  especially 
at  a  street  crossing.     The  fact  that  one  is 


driving  in  a  funeral  procession,  which  is 
readily  seen,  and  not  usually  interrupted, 
by  those  in  charge  of  street  cars,  is  also  cal- 
culated to  Inspire  a  feeling  of  safety.  Just 
as  it  did  in  the  plaintiff.  The  age  of  the 
plaintiff  is  also  to  be  kept  in  mind.  All 
that  the  law  requires  of  an  Infant  Is  a  de- 
gree of  care  commensurate  with  its  age 
and  discretion.  We  think  the  same  rule 
should  apply  to  old  people,  whose  senses 
are  blunted,  and  mental  faculties  impaired, 
by  age.  Like  children,  they  are  accustom- 
ed to  intrust  their  safety  to  those  who  are 
younger  and  stronger  mentally  and  physical- 
ly than  themselves;  and  within  reasonable 
limits  they  may  do  so  without  being  guilty 
of  negligence.  Suppose,  on  the  other  hand, 
we  accept  as  true  the  statements  of  defend- 
ant's witnesses  that  the  driver  of  the  car- 
riage turned  up  Broadway  as  if  intending 
to  go  up  the  west  side  of  that  street  with- 
out crossing  the  car  tracks,  and  then  sudden- 
ly turned  the  horse  on  the  tracks  within  a 
few  feet  of  the  approaching  car.  There  is 
no  evidence  that  plaintiff  directed  this,  or 
knew  in  advance,  or  in  time  to  prevent  it, 
that  the  driver  intended  to  do  this.  On  the 
contrary,  defendant's  evidence,  If  true,  tends 
to  show  that  It  was  done  so  suddenly  that 
plaintiff  could  neither  have  anticipated  nor 
prevented  it.  The  same  fact  which  would 
have  Justified  the  motorman  in  assuming 
that  the  driver  was  going  to  continue  her 
course  would  certainly  have  Justified  the 
plaintiff  in  indulging  In  the  same  assump- 
tion. Of  course,  no  hard  and  fast  rule  can 
ordinarily  be  laid  down,  except  in  the  most 
general  terms,  as  to  when  the  question  of 
negligence  is  a  question  for  the  jury.  Every 
case  must  depend  on  its  own  particular 
facts.  But,  whichever  version  of  the  facts 
is  accepted  as  true,  bearing  in  mind  that 
the  burden  of  proof  on  this  issue  was  on 
the  defendant,  we  are  of  opinion  that  under 
the  peculiar  combination  of  circumstances 
disclosed  in  this  case  there  was  no  evidence 
to  go  to  the  Jury  on  the  question  of  plaiu- 
tifTs  coutributory  negligence,  and  for  that 
reason,  if  no  other,  defendant's  request  to 
charge  was  properly  refused. 

This  conclusion  finds  support  in  the  man- 
ner in  which  the  case  was  tried  and  submit- 
ted. While  the  issue  of  plaintiff's  negligence 
was  tendered  by  the  answer,  yet,  as  already 
stated,  the  contest  on  the  trial  was  over  the 
negligence  of  the  driver  of  the  carriage  and 
the  negligence  of  the  motorman.  Nothing 
occurred  on  the  trial,  as  far  as  we  can  dis- 
cover from  the  record,  to  suggest,  directly  at 
least,  that  the  question  of  plaintiff's  negli- 
gence was  being  made  an  issue,  except  the 
cross-examination  of  the  plaintiff,  which  ap- 
pears to  have  been  directed  to  that  question. 
When  plaintiff's  counsel  was  examining  her 
as  a  witness  in  her  own  behalf,  for  the  pur- 
pose of  proving  afilrmatively  that  she  was  in 
the  exercise  of  ordinary  care,  the  court  stop- 
ped him,  saying,  "There  is  no  suggestion 
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here  yet  that  there  was  any  contrlbntory 
negligence  on  her  part;"  whereupon  counsel 
dismlsBed  the  witness.  Defendant's  counsel 
was  silent,  and  made  no  suggestion  that  be 
proposed  to  make  an  issue  on  that  question. 
After  the  evidence  closed,  the  court  opened 
his  charge  to  the  Jury  by  stating  that  the  de- 
fense was  that  the  accident  did  not  occur 
through  any  fault  or  negligence  of  the  per- 
son in  charge  of  the  car,  but  was  the  result 
solely  of  the  negligence  of  the  driver  of  the 
carriage  in  which  plaintlft  was  riding. 
Thereupon  plaintiff's  counsel  Interrupted  the 
court,  stating  that  the  answer  alleged  that 
it  was  solely  through  the  negligence  of  the 
plaintiff.  The  court  replied,  in  substance, 
that  It  made  no  difference  what  the  pleadings 
alleged,  that  the  question  was  what  was 
claimed  6n  the  trial,  and  that  he  had  stated 
the  matter  exactly  as  claimed  by  the  parties 
upon  the  trial.  Counsel  was  again  silent, 
and  interposed  no  objection  to  the  view  ex- 
pressed by  the  court  The  court  then  pro- 
ceeded to  instruct  the  jury,  limiting  the  ques- 
tions which  they  were  to  determine  to  the 
following:  Did  the  accident  occur  through 
the  negligence,  or  any  negligence,  on  part  of 
the  person  in  charge  of  the  street  car?  Or 
was  it  through  the  negligence  or  sole  negli- 
gence of  the  person  driving  the  carriage?  Or 
was  it  Inevitable  accident  for  which  nobody 
was  responsible?  No  exception  was  talcen  to 
these  instructions.  The  court  then  charged 
the  Jury  at  considerable  length.  Counsel  for 
defendant  had  submitted  to  the  court  numer- 
ous requests  to  charge,  among  which  was 
the  one  the  refusal  to  give  which  is  now  as- 
signed as  error.  Most  of  the  others  were 
given.  This  one  contains  a  mere  abstract 
proposition  of  law  embodied  in  the  most  gen- 
eral terms,  without  any  reference  to  any 
particular  act  of  omission  or  commission 
which  defendant  claimed  to  constitute  con- 
tributory negligence,  containing  no  defini- 
tions of  negligence  or  reasonable  care,  and 
not  alluding  to  the  question  of  the  burden  of 
proof.  If  given,  it  could  have  been  of  but 
little  assistance  to  the  Jury.  It  was  prob- 
ably not  obligatory  on  counsel  for  defendant 
to  disabuse  the  minds  of  the  court  or  of  op- 
]>oslng  counsel  of  an  erroneous  Impression  as 
to  what  were  the  issues  under  the  evidence. 
It  is  also  true,  as  counsel  claims,  that.  If  he 
saved  the  point  by  one  exception,  he  was  not 
bound  to  repeat  it.  We  do  not  rest  our  de- 
cision on  what  thus  occurred  on  the  trial. 
We  only  refer  to  it  because  we  think  that  it 
shows  a  state  of  circumstances  that  should 
Incline  a  court  towards  an  affirmance  where 
the  case  is  a  border  one,  and  it  is  a  very 
close  question  whether  the  evidence  made  a 
case  for  the  Jury  upon  the  issue  to  which  the 
request  was  directed. 

2.  The  only  other  question  is  whether  the 
damages  are  excessive.  Plaintiff  was  be- 
tween 75  and  76  years  old,  previously  in 
somewhat  feeble  health,  although  able  to 
take   care  of  her  room,   and   assist   in   the 


household  work  of  her  daughter-in-law,  with 
whom  she  made  her  home.  This  injury  con- 
sisted of  a  fracture  of  one  of  the  bones  on 
the  outer  side  of  the  left  ankle,  and  the  tear- 
ing of  the  lateral  ligaments  of  the  ankle, 
and  Injury  to  the  Joint.  The  nature  or  ei- 
tent  of  the  injury  to  the  Joint  does  not  ap- 
pear. She  suffered  great  pain,  and  was  con- 
fined to  her  bed  for  three  months,  requiring 
constant  care.  She  still  suffers  some  pain, 
and  according  to  the  evidence  of  the  physi- 
cians, which  was  not  rebutted,  she  will  nev- 
er be  free  from  pain,  and  will  never  be  able 
to  walk  without  a  crutch,  and  hence  will 
constantly  require  more  or  less  care  and  at- 
tention..  This  will  naturally,  if  not  necev 
sarlly,  affect  her  general  health,  and  deprive 
her,  during  the  remainder  of  her  days,  of 
much  of  the  pleasure  in  Ufa  which  only  those 
can  enjoy  who  are  possessed  of  a  sound 
body.  The  Jury  awarded  her  $4,000.  Of 
course,  these  Injuries  are  very  serious,  and 
call  for  very  substantial  damages.  But  it 
must  be  remembered  that  the  plaintiff  is  In 
the  late  autumn  of  life.  According  to  the  an- 
nuity tables,  her  expectation  of  life  was  only 
from  six  to  seven  years.  Her  natural  in- 
firmities, would  necessarily  Increase  with  her 
■age,  even  although  she  had  not  received  this 
injury;  and  for  this  the  defendant,  of  coarse 
is  not  liable.  Old  people  naturally  and  prop- 
erly command  our  sympathy.  They  have  a 
right  to  pass  the  remainder  of  their  days  in 
as  much  comfort  and  happiness  as  the  nat- 
ural infirmities  of  age  will  permit  But  still 
the  fact  remains  that,  estimated  from  a 
strictly  pecuniary  standard,— which  Is  the 
correct  one  in  these  cases,— the  damage  to  an 
old  person,  near  the  dose  of  life.  Is  much 
less  than  that  which  would  result  from  a 
similar  injury  to  one  In  youth,  or  the  prime 
of  life,  whose  days  of  pleasure  and  nseful- 
ness  are  still  before  them.  Put  at  interest, 
at  even  5  per  cent,  the  amount  awarile<l 
plaintiff  would  yield  her  an  annual  income 
of  $200  for  the  remainder  of  her  life,  and  still 
leave  the  principal  unimpaired  for  her  heirs 
or  legatees.  If  used  in  purchasing  an  imme- 
diate life  annuity,  it  would,  even  on  a  4  per 
cent,  basis,  purchase  an  annuity  of  at  least 
$628  for  the  remainder  of  her  life. 

There  Is  another  consideration  which  we 
think  we  may  take  into  account,  and  that  is 
that,  however  statesmen  and  financiers  may 
disagree  as  to  the  cause,  a  given  sum  of 
money  has  greater  value — that  is,  greater 
purchasing  power— than  it  had  years  ago. 
Decisions  may  be  found,  probably  Including 
some  of  our  own,  which  would,  by  compari- 
son. Justify  the  size  of  this  verdict  But  our 
conclusion  Is  that  it  is  so  clearly  excessive 
that  it  ought  not  to  stand. 

Ordered,  that  a  new  trial  be  granted,  un- 
less within  16  days  after  a  remittitur  Is  filed 
in  the  district  court  the  plaintiff  files  her 
consent  that  the  verdict  be  reduced  to  f2.- 
500,  In  which  case  the  order  appealed  from  is 
affirmed,  and  Judgment  may  be  entered  on 
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the  verdict  as  tbns  reduced.  Neither  party 
to  be  allowed  any  statutory  costs  on  this  ap- 
peal. 

CANTY,  J.  I  cannot  concur  in  the  portion 
of  the  foregoing  opinion  which  holds  that 
there  was  no  evidence  to  be  submitted  to 
the  jury  on  the  question  of  plaintifCs  con- 
tributory negligence.  I  fully  concur  in  the 
opinion  in  the  Howe  Case,  that  the  passen- 
ger Is  not  responsible  for  the  negligence  of 
the  driver,  over  whom  he  has  no  control,  but 
that  he  is  responsible  for  his  own  negligence 
in  failing  to  observe  \rliether  or  not  the 
driver  is  doing  his  duty  in  looking  out  for  the 
safety  of  such  passenger,  and  in  falling  to 
take  proper  steps  for  his  own  safety  if  the 
driver  Is  not  doing  so.  I  am  also  of  the  opin- 
ion that,  whether  the  vehicle  is  crossing  an 
ordinary  commercial  railway  or  a  street  rail- 
way, the  question  of  the  passenger's  negli- 
gence Is  ordinarily  a  question  for  the  jury,  and 
Chat  It  was  such  a  question  in  this  case  I 
'  agree  with  the  majority  that  the  damages 
awarded  by  the  jury  are  excessive. 


BASTON  V.  CHILDS  et  al. 
Supreme  Court  of  Minnesota.     Jan.  19,  1897.) 

PCBLIGATION  OF  SCMHOlfS  —  RkTURN  OF  ShBRIPF. 

1.  Under  Gen.  St.  1894,  J  5204,  the  filing  of 
the  return  of  tlie  sheriff  is  not  a  jurisdictional 
prerequisite  to  the  publication  of  the  summons. 
Corson  v.  Shoemaker,  57  N.  W.  134,  55  Minn. 
380,  overruled. 

2.  Under  the  statute,  the  office  of  a  return  of 
the  sheriff  that  the  defendant  cannot  be  found 
is,  not  to  authorize  the  publication,  but  to  sup- 
port it  after  it  is  made,  being  prima  facie  evi- 
dence that  the  case  was  one  where  service  by 
publication  was  authorized,  to  wit,  where  the 
defendant  could  not  be  found  in  the  state. 

(Syllabos  by  the  Court.) 

Appeal  from  district  court,  Faribault  county; 
M.  J.  Severance,  Judge. 

Action  by  J.  C.  Easton  against  E^dward  P. 
Ghilds  and  others.  Judgment  for  plaintiff  by 
default,  and  from  an  order  setting  it  aside 
plaintiff  appeals.    Reversed. 

Kingsley  &  Shepard,  for  appellant  Little  & 
Nunn,  for  respondents. 

MITCHELL,  J.  This  was  an  action  to  de- 
termine adverse  claims  to  real  estate.  The 
summons  was  served  on  the  defendant,  a  non- 
resident, by  publication,  and  the  plaintiff  had 
Judgment  by  default.  The  defendant  subse- 
qnently  moved  to  have  the  judgment  annulled 
and  vacated  as  being  void  because  the  sheriff's 
return  on  the  summons  that  the  defendant  could 
not  be  fotmd  In  his  county  was  not  filed  until 
f  be  day  the  Judgment  was  entered.  The  court 
j^-anted  the  motion,  following  Corson  v.  Shoe- 
niaker,  55  Minn.  386,  57  N.  W.  134,  and  from 
that  order  plaintiff  appealed.  If  Corson  v. 
Shoemaker  Is  to  be  adhered  to,  it  Is  conceded 
that  the  action  of  the  trial  court  was  correct; 
but  we  are  asked  to  reconsider  the  question.  It 


being  claimed  that  the  construction  which  we 
placed  upon  the  provisions  of  Gen.  St  1894,  i 
5204,  is  not  only  Incorrect  but  also  contrary  to 
the  general  understanding  of  the  bar  of  the 
state;  and  that.  If  adhered  to,  will  render  ab-' 
solutely  void  many  judgments  upon  which  de- 
pends the  title  to  real  estate,  or,  as  in  divorce 
cases,  the  status  of  parties.  If  what  is  claimed 
as  to  the  understanding  of  the  bar  and  the  con- 
sequences of  our  ruling  Is  true,  it  constitutes  a 
good  reason  why  the  question  should  be  care- 
fully reconsidered,  and  Corson  t.  Shoemaker 
overruled,  if  erroneous,  or  even  if  the  statute 
Is  reasonably  susceptible  of  another  construc- 
tion. This  would  be  all  the  more  permissible 
in  the  contingency  last  suggested,  for  the  rea- 
son that,  so  far  as  we  can  discover,  the  filing  of 
the  sheriff's  return  before  publication  of  the 
summons  subserves  no  practical  purpose;  and, 
if  it  is  a  Jurisdictional  prerequisite  to  publica- 
tion, it  is  merely  because  the  statute  makes  it 
such.  The  stetute  reads  as  follows:  "When 
the  defendant  cannot  be  found  within  the  state, 
of  which  the  return  of  the  sheriff  of  the  county 
in  which  the  action  is  brought  that  the  defend- 
ant cannot  be  found  In  the  county  is  prima 
facie  evidence;  and  upon  the  filing  of  an  afiSda- 
vlt  of  the  plaintiff,  his  agent  or  attorney  with 
the  clerk  of  the  court  stating  that  he  believes 
that  the  defendant  is  not  a  resident  of  the  state 
or  cannot  be  found  therein,  and  that  he  has 
deposited  a  copy  of  the  sumnwus  in  the  post 
olflce  directed  to  the  defendant  at  his  place  of 
residence,  unless  It  Is  stated  In  the  affidavit 
that  such  residence  is  not  knovra  to  the  affiant 
and  stating  the  existence  of  one  of  the  cases 
herein  spedfled,  the  service  may  be  made  by 
publication  of  the  summons  by  the  plaintiff  or 
his  attorney  in  either  of  the  following  cases," 
As  a  result  of  a  somewhat  careful  Inquiry,  we 
have  become  satisfied  that  until  the  decision 
of  Corson  v.  Shoemaker,  the  prevailing  impres- 
sion of  the  bar  was  that  the  filing  of  the  sher- 
IfPs  return  was  not  a  jurisdictional  prerequi- 
site to  the  publication  of  the  summons,  but  that 
careful  practitioners  generally  filed  It  out  of 
abundance  of  caution,  although  there  were 
many  attorneys  who  did  not,  whose  judgments 
would  consequently  be  void  under  the  doctrine 
of  that  case.  Upon  a  fuller  examination  of  the 
question,  some  reasons  have  suggested  them- 
selves to  us  why  our  former  construction  of  the 
stetute  was  erroneous,  or  at  least  of  doubtful 
accuracy.  The  history  of  the  statute  confirms 
this  view.  Prior  to  1864  all  that  was  required 
as  a  condition  precedent  to  the  publication  of  a 
summons  was  an  order  of  the  court  or  judge, 
which  he  might  grant  when  It  was  made  to  ap- 
pear by  affidavit  to  his  satisfaction  that  the  de- 
fendant, after  due  diligence,  could  not  be  found 
within  the  territory  (stete).  Comp.  St  1849- 
68,  c.  60,  S  64.  Presumably  In  view  of  the 
strict  construction  placed  on  this  section  in 
Mackubin  v.  Smith,  5  Minn.  367  (GIL  296),  the 
le^slature,  in  1864,  amended  It  so  that  all  that 
was  required  to  authorize  the  publication  of  a 
suimnons  was  the  filing  of  an  affidavit  stetlng 
certein  things,  no  order  of  publication  being 
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necessary.  Gen.  Laws  1934,  c.  42.  The  revi- 
sion of  1866  (wbere  the  clause  referring  to  the 
eherlfTs  return  first  appeared)  restored  the  re- 
quirement of  an  order  of  publication,  but  the 
cAce  of  the  return  of  the  sheritt,  as  well  as  of 
the  affidavit  of  the  party  or  his  attorney  pre- 
sented to  the  ooort  or  judge,  was  to  satisfy  hhn 
that  the  defendant  could  not  be  found  In  the 
state;  and  doubtless  the  return  of  the  sheriff 
was  made  prima  facie  evidence  of  that  fact,  in 
view  of  the  strict  construction  placed  on  the 
statute  in  force  prior  to  1864.  The  statute  of 
1866  contained  no  provision  for  filing  either 
the  sherlfTs  return  or  the  affidavit.  Gen.  St 
1866,  c.  66,  t  49  (Gen.  St.  18&4.  i  5204).  This 
statute  was  amended  In  1868  so  as  to  do  away 
with  the  necessity  of  any  order  of  publication, 
the  only  other  material  change  being  to  provide 
for  the  filing  of  the  affidavit  instead  of  present- 
ing it  to  the  court  or  Judge.  The  clause  as  to 
the  sheriff's  return  was  retained  without 
change.  No  prior  statute  had  required  tlie  fil- 
ing of  the  sherlfTs  return  l)efore  .publication, 
and  it  is  fair  to  assume  that,  if  the  legislature 
had  Intended  to  make  so  radical  a  change  in 
the  practice,  they  would  have  expressly  so  pro- 
vided, and  not  left  it  a  matter  of  mere  infer- 
ence from  ambiguous  language.  Moreover,  aa 
the  statute  expressly  provides  for  the  filing  of 
the  affidavit,  but  is  silent  as  to  filing  the  sher- 
iff's return,  we  think  the  maxim  that  "the  ex- 
(wesslon  of  one  thing  is  the  exclusion  of  anoth- 
er" is  applicable.  Under  the  existing  statute, 
the  sheriff's  return  cannot  he  intended  as  tlie 
basis  of  any  action  of  the  court,  for  no  order  of 
publication  la  necessary.  If  It  is  Intended 
(which  we  do  not  think)  to  be  the  basis  upon 
irtilch  the  party  or  his  attorney  may  make  the 
affidavit  required  by  the  statute,  there  is  no  rea- 
son why  It  should  be  filed  before  publication. 
Under  the  statute  in  its  present  form,  in  our 
opinion  the  only  office  of  the  sheriff's  return  is, 
not  to  authorize  the  publication,  but  to  support 
and  sustain  it  after  It  has  been  made,  being 
prima  facie  evidence  that  the  case  was  one 
where  service  by  publication  was  authorized. 
If  this  Is  its  purpose,  it  is  apparent  that  this 
win  be  subserved  as  well  by  filing  it  on  the 
entry  of  Judgment  as  before  publication.  We 
do  not  think  that  there  is  much,  if  any,  force 
in  the  argument  based  vipoa  the  definition  of 
tlie  word  "retora"  We  concede  that  technical- 
ly and  literally  tliat  word,  as  applied  to  a  writ 
(which  a  summons,  under  our  practice,  is  not), 
includes  not  only  the  certificate  of  the  sheriff, 
but  also  the  filing  of  it  in  court.  But  frequent- 
ly in  statutes,  and  usually  in  common  speech, 
the  word  "return"  means  merely  the  certifi- 
cate, without  regard  to  whether  It  has  been  fil- 
ed or  not 

Diere  Is  still  another  reason  why  Corson  v. 
Shoemaker  should  not  be  followed.  While  that 
was  the  first  direct  decision  on  the  constnictlon 
of  this  statute,  yet  In  several  prior  decisions  (to 
which  otir  attention  was  not  called  on  the  ar- 
gmnent  of  that  case)  this  court,  impliedly  at 
least,  assumed  that  all  that  it  was  necessary  to 
file  before  puUication  was  the  statutory  affi- 


davit Barber  v.  Morris,  37  Minn.  194,  33  N. 
W.  559;   Bardwell  v.  Collins,  44  Minn.  97.  46 

N.  W.  315.  Attorneys  might  w^  have  acted 
on  these  as  expressions  of  the  views  of  the 
court  upon  the  constmctlon  of  the  statute.  We 
therefore  think  that  Corson  v.  Shoemaker 
should  be  overruled.    Order  reversed. 

BUCK,  J^  dissents. 


OLSON  V.  STATE  BANK  et  aL 
(Supreme  Court  of  Minnesota.    Jan.  19,  1897.1 

BASEINO   CoKPOKATIONS  —  IS3DANCB    OV    STOCK  — 

Ultra  Vires— Rescission — Ioabiutt 

or  8TOCKQ0I.DIB8. 

Bdi,  following  Dunn  v.  Bank,  61  N.  W.  27, 
69  Minn.  221  (1)  that  where  the  stockholJen 
of  a  banking  corporation  voted  to  increase  its 
stock,  having  authority  to  do  so  under  the  arti- 
cles of  association,  and  part  of  such  stock  was 
purchased  hy  its  president,  who  was  also  citr 
treasurer,  and  paid  for  with  city  fnnds  unlaw- 
fully used  by  him  for  that  porjiose,  and  the  stock 
then  sold  by  him  to  third  parties,  the  stock  was  ■ 
not  ultra  vires  and  void,  but  at  most  only  Toida- 
ble;  (2)  that,  in  view  of  the  lapse  of  time  after 
the  stock  was  issued  before  the  l>ank  failed,  the 
want  of  diligence  on  part  of  the  holders  in  not 
sooner  discorering  the  insolvency  of  the  bank, 
and  the  large  amount  of  corporate  indebtedness 
still  outstanding  which  has  been  incurred  since 
the  stock  was  issued,  the  holders  of  the  stock 
have  no  right  to  rescind,  as  against  creditors 
whose  rights  have  become  vested  by  the  insol- 
vency of  the  bank. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Henry  C.  Belden,  Judge. 

Action  by  Hans  Olson  against  tbe  State 
Bank,  Willis  H.  Manley,  and  others.  A  Judg- 
ment was  ordered  for  plaintiff,  and  from  an 
order  denying  a  new  trial  defendants  Man- 
ley  and  others  appeal.     Affirmed. 

G.  D.  Emery,  J.  O.  Pierce,  and  C.  H.  Slack 
(C.  E.  Vanderburgh,  of  counsel),  for  appel- 
lants.  J.  W.  Arctander,  for  respondent. 

MITCHELL,  J.  This  action  was  brought 
by  the  plaintiff.  In  behalf  of  himself  and  all 
other  creditors  of  the  defendant  bank,  to  en- 
force the  liability  of  stockholders  for  corpo- 
rate debts.  The  defenses  Interposed  by  the 
appellant  defendants  were,  substantially, 
that  (1)  they  were  induced  to  purchase  the 
stock  by  false  and  fraudulent  representa- 
tions which  entitled  them  to  rescind;  (2)  the 
stock,  being  Illegally  Issued,  was  absolutely 
void,  and  never  had  any  legal  existence  as 
stock.  The  court  held  defendants  liable  as 
stockholders,  and  ordered  judgment  accord- 
ingly; and'  tbe  only  question  presented  by 
this  appeal  Is  whether  the  findings  of  fact 
Justified  this  conclusion  of  law. 

So  far  as  here  material,  the  findings  are 
substantially  as  follows:  Tbe  defendant 
bank  was  organized  as  a  banking  corpora- 
tion under  chapter  33  of  the  General  Stat- 
utes, with  a  paid-up  capital  of  $75,000,  bm 
with  authority  under  Its  articles  of  associa- 
tion to  increase  it,  by  a  majority  vote  of  its 
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shareholders,  to  J500,000.  In  Jnly,  1882,  the 
stockhcldera  duly  voted  to  Increase  the  capi- 
tal stock  to  5100,000  by  the  Issue  of  250  ad- 
ditional shares  of  $100  each.  Ten  shares  of 
this  Increased  stock  were  subscribed  for  by 
defendant  Nelson  Williams,  5  shares  by  de- 
fendant Mrs.  WnUams,  16  shares  by  other 
persons  not  parties  to  this  appeal,  and  the 
remaining  220  shares  by  Kristian  Kortgaard. 
On  August  10,  1892,  the  cashier  of  the  bank 
certified  under  oath  to  the  public  examiner 
of  banks  to  the  payment  In  cash  of  the  925,- 
000  increase,  and  on  Angnst  12th  the  public 
examiner  issued  his  certificate  certifying  that 
the  bank  had  complied  with  all  the  provl- 
Bions  of  law  In  regard  to  such  increase  of 
stock,  and  that  the  $25,000  had  been  paid 
in  as  part  of  the  capital  of  the  bank,  aild  ap- 
proving of  such  increase.  Certificates  for 
this  Increased  stock  were  issued  to  the  per- 
sons assumed  to  be  entitled  to  the  same. 
Neither  the  bank  nor  the  subscribers  seem 
to  have  awaited  the  official  action  of  the 
bank  examiner,  for  the  stock  certificates 
were  issued  to  Mr.  Williams  August  3d,  to 
Mrs.  Williams  August  Bth,  and  to  Kortgaard 
August  10th.  Of  this  increased  stock  issued 
to  Kortgaard,  he  sold  and  transferred  certain 
shares,  August  15th,  to  defendant  Wood- 
ward; August  19th,  to  defendant  Brown; 
December  6th,  to  one  Snyder,  who,  on  De- 
cember 8th,  assigned  to  defendants  C.  H. 
Chadbom  &  Sons;  December  8th,  to  defend- 
ant Nowell;  December  16th,  to  defendant 
Sanborn;  December  16th,  to  defendant  Man- 
ley;  January  6,  1893,  to  defendant  Jenks; 
February  4th,  to  defendant  Mrs.  Williams. 
All  of  these  transfers  were  made  on  the 
books  of  the  bank,  and  new  certificates  is- 
sned  to  the  transferees  in  place  of  those  is- 
sued to  Kortgaard.  During  all  this  time 
Kortgaard  was  the  president  of  the  bank, 
and  its  virtual  manager,  without  any  direct 
or  active  supervision  of  its  affairs  on  part 
of  the  board  of  directors,  who  left  every- 
thing solely  to  him.  He  was  also  treasurer 
of  the  city  of  Minneapolis,  and  had  deposited 
to  bis  credit  as  such  treasurer  in  other  banks 
large  sums  of  city  funds.  He  represented  to 
the  WiUlamses,  when  they  subscribed  and 
paid  for  their  stock,  that  the  bank  was 
sound  and  prosperous,  and  that  its  stock  was 
a  good  and  desirable  investment,  and  then 
worth  more  than  par.  He  made  the  same 
representations  to  the  other  defendants,  to 
whom  he  sold  portions  of  his  own  stock,  and 
each  and  all  of  the  defendants  purchased  the 
stock  In  reliance  on  these  representations. 
The  court  finds  that  it  does  not  appear,  from 
the  evidence,  that  such  representations  were 
made  with  the  consent,  knowledge,  or  con- 
nivance of  either  the  stockholders  or  di- 
rectors, or  that  they  ever  authorized  him  to 
make  them,  or  that  they  ratified  them,  ex- 
cept as  such  authority  may  be  Inferred  from 
the  fact  that  the  stockholders  passed  a  reso- 
lution authorizing  the  president  and  cashier 
of  the  bank  to  offer  the  increased  stock  for 


sale,  and  to  issue  certificates  therefor.  It 
does  not  appear  that  the  bank  ever  receiv- 
ed any  of  the  money  paid  to  Kortgaard  for 
the  stock  sold  by  him.  The  representations 
made  by  Kortgaard  as  to  the  condition  of 
the  bank  and  the  value  of  its  stoclE  were 
wholly  false.  As  a  matta  of  fact,  at  the 
time  the  increased  stock  was  voted,  and  ever 
afterwards,  the  bank  was,  on  account  of  the 
embezzlement  and  fraudulent  misappropria- 
tions of  its  funds  by  Kortgaard,  utteily  and 
hopelessly  insolvent;  over  $375,000  of  its 
nominal  assets  consisting  of  worthless  notes 
of  corporations  which  Kortgaard  had  organ- 
ized for  the  express  purpose  of  enabling  him 
to  borrow  large  amounts  of  money  from  the 
bank.  These  facts,  however,  were  unknown 
to  the  other  stockholders  and  directors,  who 
voted  for  the  Increase  of  stock  in  good  faith, 
on  Kortgaard' s  representations  that  the 
bank  was  prosperous,  and  that  the  increase 
was  required  to  meet  the  increase  of  its  bnsi- 
ness.  None  of  the  defendant  stockhoId»s 
had  notice  or  knowledge  of  any  fact  tendlntr 
to  excite  suspicion  as  to  the  true  condition 
of  the  bank,  until  its  failure  in  June,  1898. 
Bnt  neither  at  the  time  they  purchased  their 
>to^,  nor  at  any  time  before  the  failure  of 
the  bank,  did  they  make  any  examination  or 
inspection  of  its  books  or  records  in  order 
to  ascertain  its  condition,  or  ever  request  the 
privilege  of  doing  so.  Had  they  made  such 
investigation  and  examination,  they  would 
have  discovered  facts  reasonably  tending  to 
show  the  true  condition  of  the  bank,  and  that 
it  was  utterly  Insolvent.  All  of  the  defend- 
ants, except  Jenks  and  Mrs.  Williams  (as  to 
the  five  shares  purchased  from  Kortgaard), 
received  dividends  on  their  stoclt.  No  ques- 
tion Is  made  but  that  Mr.  and  Mrs.  Williams 
paid  in  full  with  their  own  money  for  the 
stock,  which  they  purchased  directly  from 
the  bank.  Kortgaard,  In  payment  of  the  22& 
shares  increased  stock  issued  to  him,  drew 
checks,  signed  by  him  as  city  treasurer,  pay- 
able to  the  defendant  bank,  on  the  banlcs  in 
which  the  city  funds  were  deposited,  for 
the  aggregate  amount  of  $22,000.  These 
checks  were  presented  through  the  clearing 
house  to  the  banks  on  which  they  were 
drawn  and  by  them  paid,  and  the  money  rep- 
resented by  them  received  by  the  defendant 
bank,  and  converted  to  its  own  use.  For 
the  remaining  $440  (the  stock  having  been 
subscrll)ed  for  at  2  per  cent,  premium)  Kort- 
gaard gave  his  own  personal  check  on  the 
defendant  bank,  where  his  account  was  al- 
ready overdrawn.  None  of  the  officers  or 
stockholders  of  the  bank,  other  than  Kort- 
gaard himself,  knew  that  he  had  paid  for  his 
stock  with  city  funds.  Neither  was  it  known 
to  any  of  the  defendants  until  it  was  dis- 
covered by  an  expert  after  the  bank  failed, 
nor  could  the  fact  have  been  discovered,  ex- 
cept with  the  aid  of  an  expert,  by  a  careful 
scrutiny  of  the  books,  and  by  tracing  the 
checks  through  the  clearing  house.  There 
is  no  evidence  that  this  money  has  ever  bee» 
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paid  back  to  the  city,  or  that  the  city  has 
■ever  made  any  demand  for  It,  or  ever  had 
-any  notice  of  the  transaction  before  the  bank 
failed.  The  court  finds  that  Hangen,  the 
successor  of  Kortgaard  as  city  treasurer, 
"has  proved  its  claim  against  the  bank  In 
this  action  for  a  sum  exceeding  $106,000, 
which  sum  was  due  from  said  bank  to  said 
city  at  the  time  of  the  failure  of  said  bank." 
But  it  clearly  appears,  from  the  thirtieth 
finding,  In  connection  with  the  schedule  of 
claims  attached  to  the  findings,  that  this 
claim  Is  for  money  deposited  on  open  ac- 
count by  Haugen  himself  as  city  treasurer 
subsequent  to  the  16th  of  February,  1893. 
Hence,  upon  the  findings,  it  must  be  assum- 
ed that  the  city  has  never  made  any  claim 
against  the  defendant  bank  for  the  money 
which  Kortgaard  misappropriated,  but  that 
the  bank  still  retains  the  benefit  of  it  as  part 
-of  its  assets.  On  June  22,  1893,  the  bank 
closed  its  doors,  and  suspended  business,  and 
on  the  27tb  of  the  same  month  made  au  as- 
signment of  all  its  property  for  the  benefit  of 
its  creditors.  There  have  been  filed  and  al- 
lowed against  the  bank  claims  for  over 
-$500,000,  including  a  preferred  claim  in  fa- 
vor of  the  state  for  $75,000.  The  assets  in 
the  hands  of  the  assignee,  after  paying  the 
claim  of  the  state,  will  not  pay  over  10 
per  cent,  of  the  other  claims.  Eighty-four 
persons,  with  claims  aggregating  over  $40,- 
000,  became  creditors  subsequent  to  Septem- 
ber 1,  1892,  and  prior  to  February  15,  1893. 
One  hundred  and  fifty-two  others,  with 
claims  aggregating  nearly  $270,000,  became 
creditors  subsequent  to  February  15,  1898. 
But  the  court  finds  that  it  does  not  express- 
ly appear  whether  any  of  these  creditors  be- 
came such  or  contracted  with  the  bank  upon 
the  faith  or  credit  of  the  apparent  owner- 
ship of  this  stock  by  the  defendants.  About 
a  year  after  the  bank  failed  each  of  the  de- 
fendants brought  an  action  to  have  the  stock 
issued  to  him  canceled  and  declared  null  and 
void,  offering  to  return  the  dividends  which 
they  had  received.  These  actions  are  still 
pending.  So  far  as  appears,  this  was  the 
first  movement  looking  to  a  rescission  of  a 
repudiation  of  the  relation  of  stockholders. 

It  must  be  apparent,  from  this  statement 
of  facts,  that  this  case,  in  all  Its  legal  as- 
pects, is  fully  covered  by  the  decision  in 
Dunn  V.  Bank,  59  Minn.  221,  61  N.  W.  27, 
which  was  an  action  brought  by  a  holder  of 
some  of  this  Increased  stock  to  have  it  can- 
celed, and  adjudged  null  and  void,  on  the 
same  grounds  which  are  here  urged  by  way 
of  defense.  Indeed,  the  facts  found  make 
a  weaker  case  for  the  defendants  than  did 
tlie  facts  alleged  in  the  Dunn  Case,  except, 
possibly,  in  the  single  particular  that  the 
court  here  finds,  in  substance,  that  the  de- 
fendants could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  the  fact 
that  Kortgaard  had  paid  for  his  stock  with 
city  funds.  But  the  very  eminent  counsel 
for  the  defendants  have  earnestly  contend- 


ed that  this  case  Is  distinguishable  from 
the  Dunn  Case,  and,  even  if  it  is  not,  that 
that  case  was  wrongly  decided,  and  should 
not  be  followed.  For  this  reason,  accentu- 
ated by  the  fact  that  the  learned  trial  Judge 
intimates  his  doubts  as  to  the  correctness 
of  the  decision  in  that  case,  and  the  further 
fact  that  the  questions  involved  are  very 
important,  we  have  carefully  re-examined 
the  whole  ground  with  a  determination  not 
to  l>e  deterred  by  any  false  pride  of  opinion 
from  overruling  the  Dunn  Case  if  we  should 
become  satisfied  that  it  was  erroneously 
decided.  Treating  this  increased  stock,  not 
as  absolutely  void,  but  only  voidable,  on  the 
ground  of  fraud,  it  must  be  clear  that,  un^ 
der  any  rule,  either  English  or  American, 
the  defendants  have  no  defense,  now  that 
the  bank  has  become  insolvent  and  the 
rights  of  creditors  have  become  vested.  In 
view  of  the  length  of  time  which  elapsed 
after  the  stock  was  Issued  before  the  bank 
failed,  the  want  of  diligence  on  part  of  the 
defendants  in  not  sooner  discovering  at 
least  the  utter  and  hopeless  insolvency  of 
the  bank,  and  the  large  amount  of  corporate 
indebtedness  created  since  the  stock  was  is- 
sued, and  which  Is  still  outstanding,  the 
right  to  rescind  should  be.  denied,  according 
to  the  overwhelming  weight  of  authority 
in  this  country,  even  from  those  courts 
which  have  not  adopted  the  English  rule. 
As  is  said  by  a  learned  Judge  in  one  of  the 
very  cases  cited  by  defendants:  "When  a 
corporation  becomes  bani^upt,  the  tempta- 
tion to  lay  aside  the  garb  of  a  stocldiolder, 
on  one  pretense  or  another,  and  to  assume 
the  role  of  a  creditor.  Is  very  strong,  and 
all  attempts  of  that  kind  should  be  viewed 
with  suspicion."  A  person  is  not  an  outlaw 
because  he  has  taken  stock  in  a  corporation, 
but  when  he  does  so  knowing,  as  he  must, 
that  credit  will  be  given  to  the  corporation 
upon  the  faith  of  that  stock,  as  the  law  pre- 
sumes, and  the  corporation  subsequently  be- 
comes insolvent,  the  equities  of  the  creditors 
are,  at  least  under  all  ordinary  circumstan- 
ces, superior  to  bis.  This  is  one  of  the 
risks  which  be  necessarily  takes  in  assum- 
ing the  relation  of  stock  holdei. 

Counsel  for  the  defendants  do  not  seem  to 
combat  this  very  earnestly,  but  their  main 
contention  is  that  this  increased  stock,  never 
having  been  fully  paid  for,— the  payment 
by  Kortgaard  with  city  funds  being,  as  they 
claim,  no  payment  at  all, — was  not  merely 
voidable,  but  absolutely  void,  never  had  any 
legal  existence  at  all  as  stock,  and  there- 
fore never  conferred  upon  the  holders  any 
of  the  rights,  or  imposed  upon  them  any  of 
the  duties  or  obligations,  of  stockholders. 
In  support  of  this  position  they  invoke  Gen. 
St.  1894,  i  2198,  which  reads  as  foUows: 
"Any  association  organized  under  the  pro- 
visions of  this  chapter  [33]  may,  by  Its  arti- 
cles of  association,  provide  for  an  increase 
of  its  capital  from  time  to  time,  subject  to 
the  limitations  of  this  chapter.    But  no  iu- 
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crease  of  capital  shall  be  valid  until  the 
whole  amount  of  the  increase  proposed  is 
paid  [in]  in  cash,  and  such  payment  certi- 
fied under  oath  by  the  president  or  cashier 
of  such  association  to  the  state  auditor,  vrho 
shall  give  his  certificate  that  the  provisions 
of  this  section  have  been  complied  with, 
and  specifying  therein  the  amount  of  such 
increase  of  capital,  with  his  approval  there- 
of, and  that  it  has  been  duly  paid  In  as  a 
part  of  the  capital  of  such  association." 
Reference  is  also  made  to  section  466  of  the 
Penal  Code,  which  makes  it  a  crime,  pun- 
ishable by  imprisonment  In  state's  prison, 
for  any  officer  of  a  bank,  knowingly,  will- 
fully, and  with  Intent  to  defraud,  to  sell  or 
issue  any  certificate  of  shares,  contrary  to 
the  charter  or  laws  under  which  the  cor- 
poration exists,  or  in  excess  of  the  power 
of  the  corporation,  or  the  limit  imposed  by 
law  or  otherwise  upon  its  power  to  create 
or  issue  stock.  It  seems  to  us  that  counsel 
are  in  error  In  assuming  that  payment  for 
the  stock  by  Kortgaard  with  city  funds 
amounted  to  no  payment  at  all.  Conceding, 
without  deciding,  that  the  bonk  was  charge- 
able with  notice  that  the  money  with  which 
the  stock  was  paid  for  was  city  funds, 
wrongfully  converted  by  Kortgaard,  and  that 
the  city  might  have  recovered  it  back  from 
the  bank,  still,  according  to  the  findings,  .it 
has  never  asserted  any  such  claim,  and,  for 
anything  tliat  appears,  may  never  do  so, 
but  leave  the  bank  to  enjoy  the  benefit  of 
tlie  payment  the  same  as  if  made  with 
Kortgaard's  own  funds.  But  we  are  not 
disposed  to  rest  the  decision  of  the  case  on 
this  ground.  It  seems  to  us  that  the  funda- 
mental error  of  counsel  is  in  claiming  too 
much  for  the  statute  when  they  contend 
that.  If  this  stock  was  not  In  fact  all  fully 
paid  in,  it  Is  ultra  vires,  and  absolutely  void 
for  all  purposes  and  as  to  all  persons.  Their 
chief  reliance  In  support  of  this  position  is 
the  expression  "no  Increase  of  capital  shall 
be  valid  until,''  etc.  This  provision  was 
substantially  copied  from  the  national  bank- 
ing act.  It  was  intended  to  secure  the  ac- 
tual payment  of  stock,  so  as  to  prevent 
what  is  called  "watering  stock."  Aspinwall 
V.  Butler,  133  U.  S.  595-608,  10  Sup.  Ct.  417. 
According  to  the  views  expressed  in  that 
case,  this  provision  would  have  been  vio- 
lated by  the  Issue  of  more  stock  than  had 
Xteen  paid  for,  but  not  by  an  Issue  of  the 
exact  amount  that  was  paid  for.  If  this  is 
so,  it  would  seem  to  settle  the  question  of  the 
validity  of  at  least  the  15  shares  Issued  to 
the  WilUamses  which  they  paid  for  in  full 
•with  their  own  money.  But,  if  the  whole 
of  this  increased  stock  is  absolutely  void, 
because  not  all  fully  paid  In,  we  do  not  see 
why  the  same  argument  would  not  apply, 
and  the  same  result  follow,  as  to  original 
stock  issued  in  violation  of  some  express 
provision  of  statute.  For  example,  a  bank 
is  forbidden  to  commence  business  before 
the  minimum  amount  of  capital,  $25,000,  has 


been  paid  in  cash,  and  such  payment  cer- 
tified to  the  state  auditor  under  oath  by  the 
president  or  cashier.  But  it  would  never 
do  to  bold  that,  after  a  bank  had  gone  Into 
business,  and  dealt  with  the  public,  in  vio- 
lation of  this  provision  of  the  statute,  its 
stock  was  void,  and  that  the  stocK:holders 
were  not  liable  as  such  creditors.  Again, 
we  have  a  statute  which  provides  that  cor- 
porations having  capital  stock  divided  into 
shares  shall  not  issue  any  shares  for  a  less 
amount  to  be  actually  paid  in  on  each  share 
than  the  par  value  of  the  shares  first  is- 
sued. If  stock  was  issued  in  violation  of 
this  express  provision  of  statute,  we  appre- 
hend no  court  would  hold,  as  against  cred- 
itors, that  the  stock  was  absolutely  void,  so 
as  to  exempt  the  holders  from  liability.  It 
is  true  that  neither  of  the  provisions  refer- 
red to  use  the  term  "invalid,"  or  not  "valid," 
but  the  acts  suggested  are  none  the  less  il- 
legal, being  positively  prohibited  by  statute. 
The  authorities  upon  the  question  when 
stock  Is  ultra  vires,  in  the  sense  of  being 
absolutely  void,  and  having  no  legal  exist- 
ence as  stock  for  any  purpose,  are  not  alto- 
gether clear  or  satisfactory.  We  have  ex- 
amined almost  every  case  cited  by  appel- 
lants, and,  while  some  of  them  contain  dicta 
which  seem  to  support  their  position,  we  have 
found  no  well-considered  case  which  is  not, 
In  our  judgment,  clearly  distinguishable  from 
the  present  one,  both  in  its  facts  and  In  what 
was  actually  decided.  Some  of  them  are 
cases  where  the  relation  of  stockholder  had 
never  been  consummated,  but  the  defendant 
was  sued  on  his  subscription  for  stocl^  and 
the  defense  was  that  the  stock  of  the  corpo- 
ration had  never  been  all  subscribed  for, 
and  the  court  simply  held,  in  accordance 
with  a  very  elementary  doctrine,  that  a  sub- 
scription for  stock  is  made  on  the  implied 
condition  that  all  of  the  stock  will  be  taken, 
and  that,  where  the  condition  has  not  been 
fulfilled,  or  waived,  the  subscriber  is  not 
liable  on  his  contract,  whether  the  action  be 
brought  by  the  corporation  or  by  a  receiver. 
There  are  other  cases  where  the  holder  of 
stock,  not  guilty  of  any  laches,  seasonably 
brought  an  action  to  rescind  while  the  cor- 
poration was  a  going  concern,  but  its  in- 
solvency ensued  while  the  action  was  still 
pending,  and  it  was  held  that  the  subsequent 
insolvency  did  not  affect  or  abate  the  plain- 
tifTs  right  to  prosecute  his  action.  None  of 
these  cases  are  in  point,  or  furnish  any  aid 
In  the  determination  of  the  present  one. 
The  most  numerous  class  of  cases  cited  by 
counsel,  and  those  mainly  relied  on,  are 
those  where  the  issue  of  stock  was  beyond 
the  limit  fixed  by  the  statute  or  the  articles 
of  association— with  notice  of  both  of  which 
all  the  world  is  chargeable — which  the  cor- 
poration could  issue  under  any  circumstan- 
ces, and  hence  ultra  vires  and  void.  Near- 
ly allied  in  principle  to  these  are  cases  where 
the  clmrter  or  articles  of  association  fix  the 
capital  at  a  certain  amount,  with  authority 
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to  increase  It  to  a  larger  amount  by  a  rote  of 
the  stockholders,  but  the  Increased  stock 
was  Issued  without  any  such  vote.  Some 
cases  hold  that,  in  such  case,  the  stock  is 
wholly  ultra  vires  and  void.  This  seems  to 
proceed  upon  the  theory  that  the  vote  of  the 
stockholders  is  analogous  to,  or  the  equiva- 
lent of,  an  amendment  of  the  articles  of  as- 
sociation, and  that  therefore  the  case  sup- 
posed is  the  same  In  principle  as  where  stock 
is  Issued  beyond  the  limit  fixed  by  the  stat- 
ute or  articles  of  association.  In  tliat  class 
of  cases  the  corporation  had  no  power  to  is- 
sue the  stock  at  all,  and  the  whole  world  was 
chargeable  with  notice  of  the  fact  But  In 
the  present  case  the  statute  and  articles  of 
association  gave  the  stockholders  the  pow- 
er to  make  the  increase,  and  they  voted  to 
do  BO.  Therefore  the  power  to  issue  the 
stock  existed,  and  creditors  could,  without 
fault,  assume  that  all  the  subseauent  re- 
quirements of  the  statute  had  been  fully 
performed.  The  defect,  if  any,  was  that  all 
these  requirements  had  not  in  fact  been  fully 
complied  with,  although  certified  to  under 
oath  by  the  cashier  and  by  the  bank  exam- 
iner. This  distinction  is  clearly  pointed  out 
in  Yeeder  v.  Mudgett,  05  N.  Y.  2S)5,  and 
Handley  v.  Stntz,  139  U.  S.  417,  11  Sup.  Ot 
630,  which  last  case  the  court  distinguishes, 
on  that  very  ground,  from  Scovill  v.  Tliayer, 
105  V.  a.  148. 

It  seems  to  us  that  this  suggests  the  cor- 
rect line  of  cleavage  between  void  and  void- 
able stock,  at  least  where  the  corporation 
has  become  insolvent  and  the  vested  rights 
of  creditors  have  intervened.  To  hold  that 
Increased  stock  is  ultra  vires,  and  absolutely 
void,  Iiecause  not  all  fully  paid  for,  would 
convert  into  a  shield  for  fraudulent  or  negli- 
gent stockholders  a  provision  of  statute 
which  was  designed  for  the  protection  of 
the  public,  and  especially  of  creditors,  who 
might  trust  the  corporation.  The  effect  of 
such  a  holding  would  not  be  merely  to  re- 
lieve the  holders  of  this  stock  from  all  lia- 
bility to  creditors,  for  the  inevitable  logic 
of  such  a  decision  would  be  to  permit  them 
to  convert  themselves  into  creditors  of  the 
corjioratlon  for  the  amount  which  they  had 
paid  In  for  the  stock.  If  this  stock  is  ultra 
Tires,  so  that  it  never  had  any  legal  exist- 
ence as  stock  for  any  purpose,  we  fail  to  see 
any  principle  on  which  even  Kortgaard  him- 
self might  not  assert  the  fact,  had  he  con- 
tinued to  hold  it  To  permit  him  to  do  so 
would,  we  apprehend,  shock  the  conscience 
of  any  court.  But  how  can  it  be  stock  in 
Kortgaard's  hands,  and  not  stock  In  the 
hands  of  his  transferees?  Again,  suppose 
this  bank  was  still  a  going  and  prosperous 
concern,  and  the  WilUamses  were  assert- 
ing against  It  the  rights  of  stockholders 
on  the  shares  which  they  purchased  and  paid 
for  in  full;  would  it  be  held  that  the  bank 
could  successfully  resist  their  claim  on  the 
ground  that  Kortgaard  had  not  paid  for  his 
stock,  or  had  paid  for  It  with  stolen  money? 


We  think  not  But  how  could  it  be  stock 
when  they  are  asserting  rights  under  it,  and 
not  stock  when  creditors  are  seeking  to  hold 
them  liable  on  It?  We  therefore  adhere  to 
all  that  was  decided  in  the  Dunn  Case,  and 
onr  conclusion  is  that  this  stock  was  at  most 
only  voidable  while  the  bank  vras  still  a 
going  concern,  but  that,  under  the  facts,  the 
right,  as  against  creditors,  to  avoid  or  re- 
scind, no  longer  exists.    Order  affirmed. 


STATE  ex  rel.  SURETY  TRUST  CO.  t. 
PROBATE  COURT  OP  ROCK 
COUNTY  et  sL 
(Supreme  Court  of  Minnesota.    Jan.  19,  1S07.> 
Cbrtiokari  to  Pkob*tb  Court— Rioht  to  Costs. 
Pursuant  to  the  order  directing  the  issuing 
of  a  writ  of  certiorari  to  the  probate  court,  a 
citation  was  served  ui>on  the  opposite  party  in 
interest  to  show  cause  why  the  action  of  that 
court  should  not  be  reversed.     The  relator  pre- 
vailed.    Bdd,  that  he  was  entitled  to  costs  and 
dlabursements  against  the  opposite  party  in   in- 
terest, although  the  writ  was  directed  only  to 
the  probate  court 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state  on  the  rriatlon  of 
the  Surety  Trust  Company  against  the  pro- 
bate court  of  Rock  county,  Minn.,  and  oth- 
ers. From  taxation  of  costs,  relator  appeaK 
Reversed. 

Edward  S.  Durment  tor  petitioner.  A.  J. 
Daley,  for  respondent 

MITCHELL,  J.  On  appeal  of  the  relator 
from  the  action  of  the  clerk  in  refusing  to 
tax  costs  in  his  favor  and  against  the  per- 
sonal representatives  of  the  estate  of  James 
Thompson,  deceased.  Pursuant  to  the  order 
directing  the  issuing  of  the  writ  of  certio- 
rari, a  citation  was  served  on  the  attorney  of 
the  personal  representatives  of  the  estate  to 
show  cause  why  the  order  of  the  probate 
court  should  not  be  reviewed  and  rev»:sed. 
They,  and  not  the  probate  court  were  the  real 
parties  In  Interest  Under  these  facts,  the 
relator,  as  the  prevailing  party,  is  entiUed 
to  have  his  costs  and  disbursements  taxed 
against  them.  Gen.  St  1894,  {  5510,  pro- 
vides that:  "When  an  action  or  proceeding 
Is  Instituted  in  the  name  of  the  state  on  the 
relation  of  any  citizen  such  relator  is  enti- 
tled to  and  liable  for  costs  and  disburse- 
ments in  the  same  case  and  to  the  same  ex- 
tent as  if  such  action  or  proceeding  had  been 
instituted  in  bis  own  name."  As  costs  can- 
not be  taxed  against  a  court,  this  must  mean 
that  they  shall  be  taxed  for  or  against  the 
real  party  in  Interest  In  another  case  we 
refused  to  allow  costs  against  these  same 
parties,  because  the  writ  was  not  directed  to 
them,  and  they  had  nev^  been  cited  to  ap- 
pear and  take  part  in  the  proceedings  in  this 
court  A  subsequent  but  cursory,  examina- 
tion of  the  authorities,  leaves  us  under  the 
Impression  that  in  other  states  it  is  the  prac- 
tice to  tax  costs  against  the  real  respond- 
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ents  In  Interest,  althongh  they  were  not  cited 
in,  and  tbe  writ  was  directed  only  to,  the 
conrt  or  tribunal  whose  action  is  sought  to 
be  reviewed.  Leaving  for  future  considera- 
tion the  correctness  of  this  practice,  and  also 
whether  the  better  practice  Is  to  have  the 
writ  directed  to  both  the  court  and  the  real 
parties  In  interest,  or  to  the  court  alone,  ac- 
companied, as  In  this  case,  by  a  citation  to 
such  parties  to  appear  and  show  cause,  we 
are  clearly  of  opinion  that,  when  either  is 
clone,  the  relator,  If  successful,  is  entitled  to 
costs  and  disbursements.  The  clerk  is  here- 
by directed  to  tax  costs  and  disbursements, 
as  contained  in  the  bill  presented,  in  favor 
of  the  relator  and  against  Thompson  and 
I^ne  as  executor  and  administrator  of  the 
estate  of  James  Thompson. 


BRADLEY  et  al.  v.  THORNH. 
<Supreme  Court  of  Minnesota.    Jan.  19,  1S97.) 

DlSCLOSUKE  or  GaRNISRKE— COXCLDSIVBNESS. 

The  "disclosure"  of  the  garnishee  is  com- 
petent evidence  in'  favor  of  a  "claimant,"  and 
against  the  plaintiff,  for  the  purpose  of  show- 
ioK  what  property  had  been  impounded  by  the 
garnishee  proceedings,  and  thus  identifying  it 
as  the  same  property  to  which  the  claimant  is 
asserting  a  right. 

(Syllabos  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty;  S.  H.  Moer,  Judge. 

Action  by  A.  W.  Bradley  and  H.  H.  Han- 
ford  against  M.  E.  Burlie  and  W.  D.  Drew- 
ry,  and  the  Eastern-  Railroad  of  Minnesota, 
garnishee,  Gilbert  C.  Thorne,  receiver  of  the 
Keystone  National  Ban]£  of  West  Superior, 
Intervener.  Judgment  for  the  Intervener, 
and  plaintiffs  appeal.    Affirmed. 

N.  A.  &  H.  G.  Gearhart,  for  appellants. 
Schmidt,  Reynolds  &  Mitchell  (Hughes  & 
"Whltford,  of  counsel),  for  respondent 

MITCHELL,  J.  The  garnishee  made  Its 
disclosure,  by  which  it  admitted  its  indebt- 
edness to  the  defendant  Burke  for  railroad 
ties  purchased  from  him,  but  stating  that  It 
bad  been  notified  by  Thome,  as  receiver, 
that  he  claimed  a  part  of  the  proceeds. 
Thereupon  Thorne  appeared,  and  asserted 
bis  right  to  the  mon^  in  the  hands  of  the 
garnishee,  by  virtue  of  an  alleged  assign- 
ment executed  by  Burke,  prior  to  the  serv- 
ice of  the  summons  on  the  garnishee,  as  col- 
lateral security  for  a  pre-existing  debt  On 
the  trial  of  the  issues  between  the  plaintiffs 
nnd  the  claimant,  the  latter,  against  the  ob- 
jection and  exception  of  the  former,  intro- 
duced in  evidence  the  disclosure  of  the  gar- 
nishee, for  the  purpose  of  showing  what  had 
been  impounded  by  the  garnishee  proceed- 
ings. 

Assuming,  without  deciding,  that  the  dis- 
closure of  a  garnishee  is  no  part  of  the  rec- 
ord, and  also  that  it  was  necessary  for  the 
claimant  to  identify   the  debt  assigued   to 


him  as  being  the  same  that  was  Impounded 
by  the  garnishee  proceedings,  there  can  be 
no  doubt  that  the  disclosure  was  competent 
evidence  for  that  purpose.  The  disclosure 
of  a  garnishee  is  the  sole  basis  of  any  judg- 
ment against  him,  except  where  the  plain- 
tiff files  a  supplemental  complaint  in  the 
mann»  provided  by  statute.  His  disclosure 
in  response  to  the  garnishee  summons  shows 
what  property  has  been  attached,  and  in 
that  respect  Is  analogous  to  the  return  of  the 
sherllt  to  an  ordinary  writ  of  attachment 
If  any  statements  of  the  garnishee  in  his  dis- 
closure had  been  offered  as  evidence  against 
the  plaintiff  for  any  other  purpose,— as,  for 
example,  to  show  that  the  assignment  to  the 
claimant  was  prior  to  the  service  of  the 
garnishee  summons,— It  would  have  been 
clearly  inadmissible.  That  Is  all  that  Is  de- 
cided In  any  of  the  cases  cited  by  counsel. 
See  Basley  v.  Oibbs,  29  Iowa,  129;  Scott  v. 
StallBworth,  12  Ala.  25. 

There  is  nothing  in  the  point  that  the  pre- 
existing indebtedness,  without  more,  was 
not  a  sufficient  consideration  for  the  assign- 
ment by  Burke  to  the  bank  as  collateral  se- 
curity. No  case  ever  so  held.  Counsel  mis- 
appreb«idB  the  point  decided  in  the  cases 
which  he  cites.  The  courts  were  not  consid- 
ering the  question  whether  a  past-due  in- 
debtedness was  a  sufficient  consideration  to 
sustahi  an  assignment  as  collateral  security 
for  the  debt  but  whether,  without  more,  it 
would,  under  the  law  merchant  or  other- 
wise, give  the  assignee  greater  rights  against 
third  parties  than  his  assignor  had.  Judg- 
ment affirmed. 

BUCK,  J.,  absent 


FIRST  NAT.  BANK  OP  WAVHBLT,  IOWA, 

V,  FORSYTH  et  al. 
(Supreme  Court  of  Minnesota.    Jan.  19,  1887.) 

OVBRDUB  INTBRBST  ON  NOTB— EFPBCT  ON  InDOKSBE. 

An  overdue  and  unpaid  installment  of  in- 
terest, known  to  the  indorsee  at  the  time  of 
purchase,  dishonors  negotiable  paper,  and  ren- 
ders it  subject,  in  the  bands  of  the  purchaser, 
to  existing  defenses  between  the  original  par- 
ties, the  same  as  an  overdue  and  unpaid  install- 
ment of  principal.  Bank  v.  Scott  Co.,  14  Minn. 
77  (Gil.  69),  followed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Watonwan 
county;  Francis  Cad  well.  Judge. 

Action  by  the  First  National  Bank  of  Wa- 
Tcrly,  Iowa,  against  W.  D.  Forsyth  and  oth- 
ers. Verdict  for  defendants.  From  an  order 
refusing  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Ashley  Coffman,  for  appellant  J.  W.  Sea- 
ger  and  W.  S.  Hammond,  for  respondents. 

MITCHELL,  J.  The  only  question  pre- 
sented by  this  record  is  whether  the  promis- 
sory note  in  suit  was  dishonored  paper  at  tlie 
time  it  was  indorsed  to  the  plaintiff,  and 
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therefore  subject.  In  Its  hands,  to  defenses 
existing  between  the  original  parties.  The 
note  was  executed  April  4,  1891,  and  was 
payable  July  1,  1884,  with  Interest  payable 
annually.  The  court  finds  that  it  was  in* 
dorsed  to  the  plalntlfT  on  the  22d  of  May, 
1894;  that  on  that  day  the  plaintiff  paid  for 
it  $243;  that  at  that  time  there  was  interest 
overdue  and  unpaid  on  the  note;  and  that 
that  fact  was  known  to  the  plaintiff  at  the 
time  of  the  purchase.  The  evidence  amply 
sustains  these  findings.  No  interest  had  ever 
been  paid,  and  hence  there  were,  at  the  time 
of  the  purchase,  two  yearly  installments  of 
interest  overdue  and  unpaid.  The  sum 
VFhich  was  paid  for  the  paper  fully  Justified 
the  court  In  finding  that  the  plaintiff  knew 
of  this  default.  Therefore  the  case  Is  not 
distinguishable  from  Bank  v.  Scott  Co.,  14 
Minn.  77  (Gil.  59).  We  are  asked,  however, 
to  overrule  that  case,  for  the  reason  that  it 
stands  alone,  and  is  contrary  to  the  uniform 
current  of  authorities  in  other  Jurisdictions. 
If  this  was  true.  It  would  probably  be  suffi- 
cient reason  for  overruling  the  case,  because 
uniformity  is  eminently  desirable  In  rules 
governing  negotiable  paper. 

AU  the  authorities  agree  that,  when  the 
principal  of  a  note  is  payable  by  install- 
ments, and  one  Installment  is  overdue  and 
unpaid  at  the  time  the  paper  is  indorsed  and 
transferred,  the  whole  paper  is  dishonored, 
and  subject  to  all  equities  between  the  orig- 
inal parties.  Whether  or  not  the  same  rule 
applies  when  there  Is  an  Installment  of  In- 
terest overdue  is  a  controverted  question, — ^at 
least,  the  authorities  are  not  all  agreed  on  It. 
The  cases  holding,  either  directly  or  implied- 
ly, that  the  Indorsee  for  value  of  negotiable 
paper  Is  within  the  protection  of  the  law 
merchant,  although  Interest  is  overdue  and 
unpaid  at  the  time  of  purchase,  are  the  fol- 
lowing: Bank  ▼.  Eirby,  108  Mass.  497; 
Cromwell  v.  County  of  Sac,  96  U.  S.  61; 
Kelley  v.  Whitney,  46  Wis.  110;  State  v. 
Cobb,  64  Ala.  127;  Brooks  v.  Mitchell,  9 
Mees.  &  W.  15.  The  first  three  are  the  only 
cases  in  which  the  question  Is  discussed,  and 
of  these  the  last  two  adopt  substantially  the 
line  of  reasoning  used  in  Bank  v.  Kirby. 
Among  the  text  writers  Daniels,  Bigelow, 
and  Tledeman  favor  this  rule.  The  supreme 
court  of  Wisconsin  had  held  the  same  way  in 
Boss  V.  Hewitt,  16  Wis.  260,  but  held  differ- 
ently, or  at  least  expressed  different  views, 
in  Hart  v.  Stickney,  41  Wis.  630,  but  finally 
overruled  this  dictum  in  Kelley  v.  Whitney, 
supra.  The  authorities  on  the  other  side  of 
the  question  are  Newell  v.  Gregg,  61  Barb. 
263,  Bank  v.  Scott  Co.,  supra,  and  Chouteau 
V.  Allen,  70  Mo.  290-339.  While  Newell  v. 
Gregg  is  not  the  decision  of  a  court  of  last 
resort, -we  do  not  find  that  It  has  ever  been 
overruled  In  the  state  of  New  York,  or  that 
the  court  of  appeals  of  that  state  has  ever 
passed  upon  the  question.  These  are  all  the 
cases  we  have  been  able  to  find  on  either 
side.    The  line  of  reasoning  In   Newell  v. 


Gregg  is  that,  as  notice  of  dishonor,  there  i» 
no  difference  between  an  overdue  and  un- 
paid installment  of  principal  and  an  overdue 
and  unpaid  installment  of  interest;  that  pay- 
ment of  one  is  as  much  a  part  of  the  agree- 
ment as  payment  of  the  other;  and  that,  in 
either  case  alike,  the  indorsee  takes  the  note 
with  warning  that  there  has  been  a  default, 
and  that  the  maker  may  have  a  defense;  and 
hence,  if  the  one  renders  the  paper  dishon- 
ored, there  is  no  reason  f<Mr  holding  that  the- 
other  does  not.  The  reasoning  in  Bank  v. 
Klrby  Is  that.  In  their  effect  upon  the  credit 
of  a  note,  there  is  a  manifest  difference  be- 
tween a  failure  to  pay  interest  and  a  failure 
to  pay  principal;  that  interest  Is  an  Incident 
of  the  debt,  and  differs  from  It  in  that  it  Is 
not  subject  to  protest  and  notice  to  Indovsers 
or  to  days  of  grace;  that  the  statute  of  limi- 
tations does  not  run  against  It  until  the  prin- 
cipal is  due,  etc. 

If  the  question  were  a  new  one  In  this 
state,  we  might,  possibly,  be  Inclined  to 
adopt  the  Massachusetts  doctrine,  as  found- 
ed on  the  better  reasoning.  But  Bank  r. 
Scott  Co.  has  stood  unchallenged  in  this 
state  for  27  years,  and  the  decisions  are  not 
so  numerous  or  so  uniformly  In  favor  of  tl^ 
opposite  doctrine  as  to  clearly  prove  that  it 
is  the  established  rule  of  the  commercial 
world  generally.  If  the  rule  ought  to  be 
changed.  It  is  a  very  easy  matter  for  the  leg- 
islature to  do  it  The  practical  difference 
between  the  two  doctrines  Is  not  as  great  as 
might  at  first  seem,  for,  even  under  the 
Massachusetts  rule,  the  nonpayment  of  in- 
terest is  a  fact  proper  to  be  considered,  in 
connection-  with  other  circumstances,  upon 
the  question  whether  the  holder  Is  entitled 
to  the  position  of  one  who  has  purchased  the 
paper  in  good  faith  and  without  notice  of  ex- 
isting defenses.  And  we  do  not  think  any 
court  has  ever  gone  so  far  as  to  hold  that  the 
defaults  In  payment  of  interest  may  not  be 
so  numerous  and  of  such  long  standing  as  to 
be  sufficient,  of  themselves,  to  justify  a  court 
or  Jury  In  finding  that  the  holder  was  not  a 
purchaser  without  notice.  For  these  reasons 
we  think  that  Bank  v.  Scott  Go.  should  be 
followed,  upon  the  ground,  if  no  other,  of 
stare  decisis.    Order  affirmed. 


EAGLE  ROLLER-MILL  CO.  T.  DIIjLMAK 

et  aL 

(Supreme  Court  of  Minnesota.    Jan.  19,  189T.> 
Principal  asd  Sdrbtt  —  DiscaARea  —  Wsiobt» 

AND   MeaSOKES. 

Action  against  the  sureties  on  a  bond,  gir- 
en  by  an  agent  to  buy  grain,  conditloDed  that  he 
would,  on  demand,  deliver  or  account  for  ail 
grain  purchased  by  him  for  his  principal,  aii4 
pay  over  ail  moneys  in  his  hands  belongins  to 
him;  the  breach  alleged  being  that  he  bad 
failed,  on  demand,  to  deliver  or  account  for  thf 
grain  purchased  by  him,  or  to  pay  over  the 
money  in  his  hands  furnished  him  by  the  prin- 
cipal for  the  purpose  of  buying  grain.  Hiid. 
that  the  fact  that  the  principal,  in  the  conduct 
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of  the  bnainesg,  used  and  furnished  for  tlie  use 
of  his  agent  scales  which  had  not  been  tested 
and  sealed,  as  required  by  Gen.  St.  1804,  i  2205, 
constituted  no  defense  in  favor  of  the  sareties. 
The  illegal  act  alleged — the  use  of  unsealed 
scales  in  weighing  the  grain— constituted  no  link 
in  the  plaintiffs  chain  of  title  to  the  grain  or  the 
money,  or  any  part  of  his  cause  of  action. 
Neither  was  the  plaintiff  dependent  upon  it  for 
the  purpose  of  establishing  his  claim. 
(Syllabus  by' the  Court) 

Appeal  flKm  ^strict  court.  Brown  comity; 
B.  F.  Webber,  Judge. 

Action  by  the  Eagle  RoUer^MlU  Company 
tfgalnst  G.  0.  DlUman,  Hugh  McBaln,  and 
others  on  a  bond.  FYom  an  order  sustaining  a 
demurrer  to  the  defense  interposed  by  them, 
defendants  McBaln  and  others  appeal  Affirm- 
ed. 

John  Llnd,  for  iqipeUantB.  Somerville  &  Ol- 
son, for  respondent. 

MITCHELL,  3.  SummariKd,  the  material 
allegations  of  the  complaint  are  that  the  plain- 
tiff, being  about  to  employ  the  defendant  Dill- 
man  as  Its  agent  to  purchase,  sell,  and  handle 
wlieat  and  other  personal  invperty  at  a  place 
called  "Cobden,"  and  to  furnish  him  money, 
grain,  and  other  property  for  that  purpose.  Dill- 
man,  as  principal,  and  the  other  defendants,  as 
sareties,  executed  to  plaintiff  a  bond,  condi- 
tioned that,  in  the  performance  of  bis  duties  as 
such  agent,  he  would,  among  other  things,  not 
sell,  pledge,  or  dispose  of  any  wheat  or  other 
property  purchased  for  tbe  plaintiff,  or  with 
its  money,  without  its  direction;  that  he  would 
at  all  times  keep  on  band  tbe  full  amount  of 
wheat  and  other  property  which  his  reports 
showed  on  hand,  and  on  demand  deliver  the 
same  to  plaintifC,  and  pay  over  all  moneys  In 
bis  hands  belonging  to  the  plaintiff,  and  pay  to 
it  all  debts  or  demands  due  from  him  to  it  on 
any  account  whatever;  that,  upon  the  security 
of  this  bond,  the  plaintiff  employed  Dilluian  as 
Its  agent  for  the  purposes  aforesaid  from  April, 
1881,  to  April,  1806.  The  complaint  then  al- 
leges qieclflcally  a  breach  of  each  of  the  condi- 
tions of  the  txind,  and  especially  that  DUlman 
bought  for  the  plaintiff,  and  with  its  money,  a 
certain  number  of  bushels  of  wheat,  but  has 
only  accounted  for  or  delivered  a  certain  less 
number  of  bushels,  and  has  failed  and  refused 
to  deliver  or  account  for  the  balance  on  de- 
ii*and;  that  his  reports  show  in  his  hands  a 
balance  ot  over  8,000  bushels  which  he  has 
failed  and  refused  to  account  for;  that  there 
remains  in  his  hands  over  $3,800  in  money,  be- 
longing to  the  idalntiff,  which  he  has  failed  and 
refused  to  pey  over  on  demand.  The  sureties 
interposed  the  following  defense,  among  others, 
to  wit,  that  tbe  business  and  service  for  which 
plaintiff  employed  Dillman,  and  in  which  be 
was  actually  employed,  required  the  use  of 
-weights  and  measures  for  weighing  and  meas- 
uring grain  and  other  commodities  bought, 
shipped,  and  stored  by  him  for  plaintiff;  that, 
at  the  time  tliey  executed  the  tiond,  they  as- 
sumed and  believed  that  pkiintlff  would  employ 
DUlman  In  a  lawful  busluess,  but  that,  in  fbct, 


without  their  knowledge  or  consent,  the  viaia- 
tiff  set  up  and  used  in  Its  warehouse,  where 
Dillman  was  employed,  scales  and  weights,  for 
weighing  grain  and  '  other  commodities,— and 
which  were,  In  fact,  used  by  Dillman  in  wei{^- 
ing  all  the  grain,  etc.,  by  him  bought  for,  stor<- 
ed,  and  shipped  out  for  plaintiff,— wbicb  had 
never  been  proved  and  sealed  by  the  sealer  of 
weights  and  measures,  as  required  by  Gen.  St 
18M,  i  2206.  To  this  defense  the  phUntlff  de- 
murred, and  from  an  order  sustaining  the  de- 
murrer the  sureties  appealed. 

The  statute  referred  to  provides  that  all  per- 
sons engaged  in  any  business  requiring  tbe  use 
of  weights  and  measures  shall  cause  to  be  tried, 
proved,  and  sealed  by  the  sealer  of  weights  and 
measures  In  their  respective  counties,  all  scale 
beams,  steelyards,  weights,  or  measures  used 
by  them  In  buying  or  selling  any  goods,  wares,, 
merchandise,  grain,  or  other  commodities;  that 
any  person  who  shall  buy,  sell,  or  dispose  of 
any  such  property  by  any  scale  beams,  etc.,. 
which  have  not  been  proved  and  sealed  in  ac- 
cordance with  the  statute,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction^ 
be  fined  not  less  than  $5  or  more  than  $100,. 
and  stand  committed  to  the  county  Jail  until 
the  fine  Is  paid  or  he  Is  discharged  by  due  course- 
of  law.  The  facts  alleged  in  the  answer  would 
constitute  no  defense  as  to  Dillman,  the  prin- 
cipal on  the  bond.  The  groin  and  money  hav- 
ing come  into  his  possession  as  plalntlff's- 
agent,  his  possession  was  Its  possession,  and  he 
would  not  be  heard  to  justify  bis  refusal  to  de- 
liver the  property  to  tbe  owner,  or  bis  embez- 
'zlement  of  It,  on  the  ground  tliat  tbe  owner  bad 
been  guilty  of  some  unlawful  act  in  the  manner 
of  conducting  the  business.  The  question  Is, 
do  these  facts  constitute  a  defense  in  favor  of 
the  sareties?  It  wIU  be  oliserved  tbat  they  do 
not  allege  any  Injury  or  prejudice  to  themselvefr 
resulting  from  the  use  of  unsealed  scales,  but 
"stand  pat"  on  tbe  bare  fact  that  such  scales 
were  used  In  the  business  la  violation  of  the 
statute.  It  will  also  be  observed  that  it  is  not 
alleged  tbat  the  contract  of  employment  and 
the  bond  were  Illegal,  or  provided  for  or  con- 
templated the  doing  of  anything  Illegal.  They . 
were  perfectly  valid.  The  only  thing  that  was 
Illegal  was  the  subsequent  use  of  unsealed 
scales  in  the  transaction  of  the  business  wbicb 
was  the  subject  of  Dillman's  agency.  That 
business  was  lawful.  The  plaintiff  had  a  right 
to  engage  In  It  without  obtaining  a  license  or 
the  performance  of  any  other  act  as  a  condition 
precedent.  The  only  thing  prohibited  was  the 
use  of  unsealed  scales  In  carrying  on  the  busi- 
ness. This  Illegal  act  does  not  form  any  link 
in  plaintiff's  chain  of  title  to  tbe  grain  or>the 
money,  or  constitute  any  part  of  Its  cause  of  ac- 
tion. Neither  Is  the  plaintiff  dependent  on  It 
for  the  purpose  of  maldng  out  its  claim  against 
the  defendants.  This,  we  think,  furnishes  tbe 
correct  test  whether  the  Illegal  act  alleged  con- 
stitutes a  defense.  Gregg  v.  Wyman,  4  Cush. 
322.  It  seems  to  us  that  the  case  stands  exact- 
ly as  if  tbe  defendants  had  alleged  that  plain- 
tiff had  emhexzlei  the  money  which  It  gave  it* 
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ngent  with  which  to  hny  grain,  or  that  !t  cheat- 
ed by  means  of  false  weights  those  from  whom 
the  grain  was  bonjjit.  The  facts  alleged  consti- 
tute no  defense  in  favor  of  the  stireties  any 
more  than  they  would  In  favor  of  the  prlndpaL 

The  cases  chiefly  relied  on  by  counsel  for  the 
defendants  are  Daniels  v.  Bni-ney,  22  Ind.  207, 
and  Thome  v.  Insurtmce  C!o.,  80  Pa.  St.  15, 
both  of  which  are.  In  our  Judgment,  dlstlnirulsh- 
able  from  the  case  at  bar.  In  both  of  these 
cases  the  plaintiffs  had  engaged  In  a  bnainess 
which  was  prohibited  by  statute,  except  by 
those  who  had  first  obtained  a  license  or  com- 
plied with  other  requirements  of  the  statute. 
This  the  plaintiffs  had  not  done.  Ittey  could 
not  recover  without  the  aid  of  this  illegal  busi- 
ness, which  formed  a  necessary  link  In  their 
chain  of  title.  The  decision  In  Thome  v.  In- 
surance Co.  is  put  substantially  on  this  ground, 
although  the  court  does  not  refer  to  the  dis- 
tinction which  we  have  attempted  to  malce. 
In  Daniels  v.  Barney,  the  transaction  contem- 
plated by  all  parties  at  the  time  the  bond  was 
executed  was  an  Illegal  one,  and  hence  the 
bond  was  void  ab  initio.  The  court  seems  to 
place  its  decision,  first,  on  this  ground,  and. then 
Iiroceeds  to  add  another  or  second  ground,  in 
which  they  use  the  language  relied  on  by  coun- 
sel. Nowhere  in  the  opinion  Is  the  point  ex- 
pressly or  directly  made  that  the  Illegal  busi- 
ness was  a  necessary  link  in  plaintiffs'  title, 
without  which  they  could  not  make  out  a  cause 
of  action. 

Whether  It  would  be  competent  for  the  plaln- 
tlCT,  on  the  trial,  to  prove  the  amount  of  wheat 
received  by  the  agent,  by  evidence  of  weights 
ascertained  l^  the  use  of  unsealed  scales,  is  a 
question  not  before  us,  and  upon  which  we  ex- 
press no  opInioD.    Order  affirmed. 


BOARD  OF   COM'RS   OF   REDWOOD 

COUNTY  V.  CITIZENS'  BANK  OF 

REDWOOD  FALLS  et  al. 

(Supreme  Court  of  Minnesota.    Jan.  19,  1897.) 

.  C3od:itt  Dkpobitart— Boxd— Liabilitt  or  Surb- 
TiBS— Application  of  Patmbsts. 

A  bank  which  had  been  depositary  of  coun- 
ty funds  for  one  term,  about  to  expire,  and 
which  was  indebted  to  tlie  county  for  money  de- 
posited with  it  during  that  term,  was  designat- 
ed depositary  for  a  second  term,  and  gave  to  the 
county  a  bond,  with  sureties,  conditioned  that  it 
would  pay  on  demand  all  funds  "which  shall 
be  depoisited  in  said  bank  pursuant  to  said  des- 
iKDation."  The  account  between  the  bank  and 
the  county  was  kept  la  the  form  of  one  open  cur- 
rent account.  During  the  second  term,  from  time 
to  time,  deposits  were  made  to  the  cre<lit  of  the 
county,  and  payments  made  generally  to  the 
county  on  its  checks;  the  amount  of  these  pay- 
ments during  the  second  term  excee<Iing  the 
amoitnt  of  the  deposits  during  the  same  time, 
leaving  a  balance  still  due  the  county,  when  the 
bank  failed  during  the  second  term.  Helil,  that 
the  sureties  were  only  liable  for  money  deposit- 
ed during  the  second  term  for  which  their  bond 
was  given,  but  that  the  rclntion  between  the 
bank  and  the  county  was  that  of  debtor  and 
creditor,  and  *^^at  the  money  deposited  with 
the  bank  became  its  property,  and  all  paymeuta 
made  by  it  to  the  county  were  made  with  its 


own  funds;  and,  having  been  paid  generally 
on  a  single  continuous  account,  the  law  will  ap- 
propriate them  according  to  the  general  role, 
viz.  the  first  item  on  the  credit  side  to  dis- 
charge or  reduce  the  first  item  on  the  debit  side: 
that  the  sureties  have  no  right  to  have  the  pay- 
ment first  applied  to  discharge  the  debits  cre- 
ated by  deposits  made  during  the  second  term. 
The  case  distinguished  from  those  on  olBcial 
bonds  where  the  officer  was  merely  tiie  custodian 
of  public  funds,  which  remained  the  property 
of  the  public,  and  where  he  used  the  public  tnuda 
which  oame  into  his  custody  during  one  term  to 
discharge  his  liability  on  account  of  an  emlMi- 
zlement  committed  by  him  during  «  previous 
term. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Redwood 
county;  B.  P.  Webber,  Judge. 

Action  by  the  board  of  couuty  commis- 
sioners of  Redwood  county  against  the  Cit- 
izens' Bank  of  Redwood  Falls,  W.  T.  Don- 
aldson, and  others.  A  verdict  was  directed 
for  defendants  W.  T.  Donaldson  and  others, 
and  from  as  order  denying  &  new  trial  plain- 
tUt  appeals.    Reversed. 

H.  W.  Chtlds,  Atty.  Gen.,  Oeo.  B.  Bdger- 
ton,  Asst  Atty.  Gen.,  Arthur  M.  Wlckwlre, 
and  Frank  Clague,  for  appellant.  B.  H. 
Bchrlber  and  SomerriUe  &  Olson,  for  re- 
spondents. 

MITCHELL,  J.  This  action  was  brought 
on  a  bond  given  May  2,  1894,  by  the  defend- 
ant bank  as  a  depositary  of  county  funds, 
pursuant  to  the  provisions  of  Gen.  St.  1891. 
a  730,  731.  The  bond,  after  reciting  that 
the  bank  had  been  duly  designated  as  a  de- 
positary of  the  funds  of  the  county  for  the 
term  of  two  years  from  the  date  thereof, 
and  had  agreed  to  pay  Interest  thereon  at 
2  per  cent,  per  annum  on  monthly  balances, 
was  conditioned  that  It  "shall  well  and  tru- 
ly credit  such  Interest  on  such  monthly  bal- 
ances to  said  county,  and  shall  well  and 
truly  hold  such  funds,  with  accrued  Inter- 
est, subject  to  draft  and  payment  at  all 
times  on  demand,  and  shall  well  and  truly 
pay  over  on  demand,  according  to  law,  aU 
of  said  funds  which  shall  be  deposited  la 
said  bank  pursuant  to  said  designation  and 
said  statutes  aforesaid,  and  all  of  the  in- 
terest so  to  be  credited."  Daring  tbe  life 
of  the  bond  the  bank  became  Insolvent,  and 
made  an  assignment  for  the  benefit  of  Its 
creditors.  At  this  time  It  was  Indebted  to 
the  county  for  county  funds  deposited  with 
It  In  tbe  sum  of  $3,642.74,  which,  not  having 
been  paid  on  demand,  Is  sought  to  be  recov- 
ered from  the  sureties  on  the  bond.  The  court 
directed  a  verdict  In  favor  of  the  sureties 
upon  the  evidence,  which  disclosed  the  fol- 
lowing state  of  facts:  The  bank  had  been 
designated  depositary  of  county  funds  for 
the  two  years  Immediately  preceding,  and 
as  such  was  Indebted  to  the  county  In  the 
sum  of  $5,341.79  for  moneys  deposited  with 
It  during  that  term.  This  first  term  being 
about  to  expire,  and  a  second  term,  under 
a  new  designation,  about  to  begin,  for  which 
a  new  bond  was  to  be  executed,  the  county 
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treasnrer  and  the  officers  of  the  bank  made 
an  arrangement  by  which  the  former  drew 
nis  check  on  the  bank  for  the  amount  of 
this  balance,  and  received  in  exchange  there- 
for a  draft  on  New  York  for  an  equal 
amount,  with  the  nnderstanding  that  he 
should  never  present  or  forward  it  for  pay- 
ment, but  should  hold  it  until  after  the  new 
bond  was  delivered  and  approved,  and  then 
redeposit  it  to  the  credit  of  the  county.  De- 
fendant bank  had  no  funds  In  the  hands  of 
the  drawee  with  which  to  meet  this  draft, 
and  as  a  matter  of  fact,  if  it  bad  been  pre- 
sented for  payment,  it  would  have  been  dis- 
honored. This  arrangement  was  carried 
out,  and  on  May  9th  the  county  treasurer  re- 
turned the  draft  to  the  bank,  which  cred- 
ited the  county  with  the  amount  as  a  de- 
posit of  that  date  of  so  much  money.  The 
account  of  the  county  was  kept  in  the  form 
of  an  open  account,  the  same  as  that  of  any 
depositor,  except;-  of  course,  that  monthly 
balances  were  struck  for  the  purpose  of 
computing  the  interest  to  be  credited  to  the 
county.  Subsequently,  from  time  to  time, 
the  county  made  deposits  aggregating  $14,- 
618.16,  and  during  the  same  time  drew  out 
various  sums  aggregating  $16,317.21,  leaving 
the  balance  due  the  county  (Including  the 
$5,341.79)  fit  the  time  the  bank  failed,  $8,- 
642.74.  It  will  be  observed  that,  if  the  $5,- 
941.79  is  excluded,  the  county  drew  out 
more  than  it  deposited  during  the  term  for 
-which  the  bond  In  suit  was  given.  It  is 
upon  this  fact  that  the  sureties  rest  their 
contention  that  the  condition  of  their  bond 
has  been  fully  performed.  Their  position  Is 
that  under  the  terms  of  the  bond  they  are 
only  liable  for  funds  "which  shall  be  depos- 
ited in  said  bank  pursuant  to  said  designa- 
tion,"—that  Is,  during  the  two  years  from 
and  after  the  date  of  the  bond,— and  not  for 
moneys  deposited  during  the  first  two  years; 
that  for  such  funds  the  sureties  on  the  first 
bond  are  liable. 

This  question  was  expressly  reserved  In 
Board  of  Com'rs  of  St.  Louis  Co.  v.  Amer- 
ican Loan  &  Trust  Co.  (Minn.)  69  N.  W. 
704,  but  we  think  the  contention  of  the  de- 
fendants is  correct  liie  language  of  the 
bond  Itself  would  seem  to  be  decisive  of 
this  question.  The  statute  Is  entirely  silent 
as  to  what  the  conditions  of  the  bond  shall 
be.  It  merely  provides  that  all  such  bonds 
shall  be  given  for  the  term  of  two  years 
from  their  date,  and  shall  be  renewed  every 
two  years.  The  form  of  bond  adopted  in 
this  case  seems  to  have  been  in  general  use 
throughout  the  state  for  years,  and  presum- 
ably was  prepared  by  some  department  of 
the  state  government  Our  conclusion  Is 
that  under  a  bond  of  this  form  the  sureties 
are  liable  only  for  funds  deposited  with  the 
bank  during  the  term  for  which  the  bond 
was  given,  but  that  they  continue  liable  for 
such  funds  until  they  are  paid,  although 
payment  may  not  be  demanded  until  after 
such  term  has  expired. 
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The  next  contention  of  the  defendants  is 
that  the  arrangement  between  the  bank  and 
the  county  treasurer,  by  which  the  latter 
accepted  the  draft  ou  New  York,  held  lt< 
and  then  deposited  It,  amounted  to  nothing, 
and  in  no  way  affected  the  respective  rights 
or  obligations  of  either  the  county,  the  bank, 
or  the  sureties.  This  we  think  is  also  cor- 
rect. The  original  debt  of  the  bank  to  the 
county  remained  the  same  as  if  no  such 
mere  paper  formalities  had  been  resorted  to. 
When  these  paper  transactions  were  com- 
pleted on  the  9th  of  May,  the  sureties  on 
the  bond  In  suit  were  no  more  liable  for 
this  $5,341.79  than  they  were  before. 

The  further  and  last. contention  of  the  de- 
fendants' counsel  is  that  the  general  rule 
as  to  the  appropriation  of  payments  has  no 
application  to  the  case  as  against  them; 
that  the  county  cannot  Insist  on  any  of  the 
payments  made  by  the  bank  during  the 
term  of  the  bond  being  applied  towards  sat- 
isfying this  balance  due  for  money  depos- 
ited during  the  previous  term,  but,  on  the 
contrary,  that  they  are  entitled  to  have  all 
such  payments  treated  as  having  been  made 
on  account  of  funds  deposited  during  the 
current  term,  and  bence,  as  such  payments 
exceed  the  amount  deposited,  the  condition 
of  the  bond  has  been  satisfied.  Here,  in 
our  opinion.  Is  the  fallacy  in  counsel's  ar- 
gument. The  cases  cited  by  them  in  sup- 
port of  their  position  were  on  official  bonds, 
where  the  principal  was  a  mere  custodian 
of  public  funds,  which  he  was  bound  to 
keep  Intact,  and  to  pay  over  to  the  govern- 
ment or  municipality  whose  officer  he  was, 
which  continued  during  aU  the  time  to  be 
the  owner  of  the  money.  He  could  not  use 
it  for  any  other  purpose  without  a  violation 
of  duty.  Hence  he  had  no  more  right  to 
use  public  moneys  which  came  Into  his  of- 
ficial custody  during  one  term  to  discharge 
his  liability  on  account  of  an  embezzlement 
committed  by  him  during  the  previous 
term,  than  he  had  to  use  it  to  pay  any  other 
debt  which  he  owed.  To  pay  such  a  defal- 
cation out  of  accruing  receipts  auring  a  sub- 
sequent term  would  be  a  fraud  upon  the 
sureties  for  such  term.  The  money  In  the 
hands  of  such  an  official  Is  not  his  money, 
but  the  money  of  the  public.  U.  8.  v.  EiCk- 
ford's  Bx'rs,  1  How.  250,  which  grew  out 
of  the  noted  Swartwout  defalcations.  Is  a 
leading  case  on  the  subject,  and  states  the 
rule  and  the  reasons  for  it  as  well  as  they 
are  stated  anywhere.  But  the  relations  of 
a  bank  to  the  county  and  to  the  funds  de- 
posited with  it  under  this  statute  are  en- 
tirely different  The  relation  between  the 
bank  and  the  county  is  that  of  debtor  and 
creditor,  the  same  as  between  it  and  any 
other  depositor.  The  money  deposited  does 
not  remain  the  property  of  the  county,  but 
becomes  the  property  of  the  bank,  which  It 
has  a  right  to  lend  or  use  in  any  other  way 
it  sees  fit.  This  right  is  Implied  from  the 
fact,  if  from  nothing  else,  that  the  bank  is 
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to  pay  Intemst  on  the  money.  When  the 
bank  pays  out  money  on  the  check  or  draft 
of  the  county,  It  Is  using  Its  own  money, 
and  not  that  of  the  county;  in  other  words, 
It  Is  merely  paying  its  debt  with  its  own 
funds.  It  Is  never  In  default  until  pay- 
ment Is  demanded  by  the  county  and  refus- 
ed. If  a  bank  Is  designated  as  a  depositary 
for  two  or  more  successive  terms,  while  the 
time  Is,  as  respects  liability  of  the  sureties 
on  the  different  bonds,  deemed  divided  Into 
different  terms,  yet,  as  between  the  bank 
and  the  county,  there  Is  the  uninterrupted 
relation  of  debtor  and  creditor  during  the 
whole  time  on  one  continuous  account. 
When  payments  are  made  on  that  account, 
the  sureties  have  no  right,  either  In  law  or 
equity,  to  control  the  appropriation  of  them, 
or  to  require  that  they  shall  be  applied  on 
deposits  made  under  their  bond. 

In  their  last  analysis,  the  facts,  according 
to  their  legal  effect,  are  that,  upon  a  mutual 
current  account,  the  bank  has,  during  the 
term  of  this  bond,  made  payments,  with  its 
own  money,  on  its  indebtedness  to  the  coun- 
ty, amounting  In  the  aggregate  to  more  than 
the  amount  of  the  new  Indebtedness  which 
it  has  contracted  on  the  same  account  dar- 
ing the  same  time.  The  money  with  which 
such  payments,  are  made  is  the  money  of 
the  bank,  which  It  may  apply  as  It  chooses; 
and,  this  being  so,  then,  by  a  parity  of  rea- 
sf)nlnp,  If  it  Is  paid  generally  without  any 
express  stipulation  or  arrangement  between 
It  and  the  county,  the  law  will  apply  It  on 
the  account  according  to  the  priority  of 
time;  that  is,  the  first  Item  on  the  debit  side 
of  the  account  is  discharged  or  reduced  by 
the  first  Item  on  the  credit  side.  Hersey  v. 
Bennett,  28  Minn.  86,  9  N.  W.  590;  Jeffer- 
son V.  Church  of  St.  Matthew,  41  Minn. 
392,  43  N.  W.  74.  There  is  nothing  In  the 
facts  to  take  the  case  out  of  this  general 
rule  as  to  the  application  of  payments.  The 
result  is  that  the  95,341.79  due  on  the  ac- 
count at  the  end  of  the  first  term  has  been 
fnlly  discharged  by  the  subsequent  pay- 
ments, and  the  balance  of  $3,642.74,  due 
when  the  bank  failed,  Is  properly  referable 
and  chargeable  to  moneys  deposited  during 
the  second  term,  for  which  the  defendants 
are  liable  on  their  bond.  Hence  the  court 
erred  in  directing  a  verdict  In  their  fayor. 
Order  reversed,  and  new  trial  ordered. 


GAHAGAN  v.  AEROMETER  CO.  (two  cases). 
(Supreme  Court  of  Minnesota.    Jan.  19,  1897.) 

NBOLieENOE  —  ReSPOHDBAT  SOFEKIOB  —  Dam AOKS. 

1.  In  determining  whether  the  doctrine  of 
respondeat  superior  applies,  the  test  is  whether, 
with  reference  to  the  matter  out  of  which  the 
alleged  wronf;  sprung,  the  person  sought  to  be 
charged  had  the  right,  under  the  contract  of  em- 
ployment, to  control,  in  the  given  particular  com- 
plained of,  the  action  of  the  person  doing  the 
wrong.  Rait  v.  Carpet  Co.  (Minn.)  68  N.  W. 
729,  followed. 


2.  Beid  that,  in  this  case,  this  was,  under  the 
evidence,  a  question  for  the  jury. 

3.  The  injury  to  a  boy  aged  between  eight  and 
nine  years  consisted  of  the  mangling  of  the 
ends  of  the  ring  and  middle  fingers  of  Hie 
left  hand,  so  as  to  require  their  amputation  at 
or  near  the  first  Joint.  Bdd  that,  in  the  al>- 
sence  of  any  evidence  of  special  or  peculiar  dam- 
ages, a  verdict  in  favor  of  the  minor  for  $1,800 
was  excessive. 

(Syllabus  by  the  Court) 

Appeals  from  district  court,  FlllmiMre  conn- 
ty;  John  Whytock,  Judge. 

Actions  by  Connar  Oahagan  and  Cornelius 
Gahagan,  by  Connar  Gahagan,  bis  guardian, 
against  the  Aerometer  Company.  Verdicts 
for  plaintiff.  From  orders  refusing  a  new 
trial,  defendant  appeals.  Affirmed  as  to  the 
first  action,  and  afilrmed  as  to  tbe  second  on 
conditions. 

W.  E.  Todd  and  J.  D.  Giffen,  for  appellant 
John  A.  Lovely  and  J.  Q.  Farmer,  for  re- 
spondents. 

MITCHELL,  J.  These  actions  were 
brought  by  tbe  respective  plaintiffs  to  recov- 
er damages  caused  by  tbe  negligence  of  the 
defendant— tbe  one  by  the  Infant  for  per- 
sonal injuries  to  himself,  and  the  other  by 
his  father  for  loss  of  his  son's  services  re- 
sulting from  the  same  injuries.  Both  ac- 
tions were  tried  together  and  i^ulted  Id 
verdicts  for  the  plaintiffs,— In  favor  of  the 
infant  for  $1,8(X),  and  in  favor  of  the  fathiT 
for  $400.  The  n^Ugence  charged  was  the 
erection,  and  leaving  unguarded,  in  a  public 
street,  a  windmill,  calculated  to  attract  the 
attention  and  Invite  the  Interference  of 
young  children.  Ignorant  of  the  dangers  to 
which  the  cogwheels  and  gearing  exposed 
them  when  tbe  mill  was  set  in  motion  by 
the  wind.  The  evidence  tended  to  sbow  that 
tbe  mill  was  set  up  by  one  Frankson,  assisted 
by  one  Conklln,  and  no  point  is  made  bot 
that  the  evidence  justified  the  jury  in  finding 
that  they  were  guilty  of  negligence. 

The  main  question  In  the  case  was  and  is 
whether  the  relation  between  tbe  defendant 
and  Frankson  was  such  that  the  doctrine  of 
respondeat  superior  applies,  so  as  to  make 
the  former  liable  for  the  negligence  of  the 
latter.  This  depends  entirely  upon  tbe  terms 
of  tbe  so-called  "agency  contract"  (Exhibic 
B),  In  connection  with  those  portions  of 
Frankson'B  testimony  bearing  on  the  manner 
in  which  the  business  was  actually  carried 
on.  The  defendant  was  a  foreign  corpora-  ' 
tlon,  whose  principal  place  of  business  was 
In  the  city  of  Chicago,  where  Its  mills  were 
manufactured,  and  whence  they  were  ship- 
ped to  their  agents  In  different  parts  of  tbe 
country.  By  tbe  contract  referred  to  the 
defendant  appointed  Frankson  Ita  "salt-f^  ; 
agent,"  to  canvass  and  sell  Its  mills  In  cer 
tain  territory  In  southern  Minnesota  and 
northern  Iowa.  It  is  too  long  to  be  quoted 
in  full,  without  which  It  Is  Impossible  to 
fully  understand  the  exact  relation  which  it 
created  between  the  parties.     It  Is  onnecM- 
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sarily  prolix,  somewhat  Involved  and  ob- 
scure In  Its  provisions,  abonnds  In  repeti- 
tions, and  contains  some  apparent  contradic- 
tions. Many  of  Its  provisions  tend  to  Indi- 
cate that  its  object  was  to  constitute  Frank- 
son  a  factor  to  sell  on  commission,  upon  the 
terms  and  subject  to  the  conditions  and 
limitations  therein  specified,  but  otherwise 
to  leave  him  to  carry  on  the  business  in  bis 
own  way,  free  from  any  right  of  control  or 
direction  on  the  part  of  the  defendant.  But 
the  last  clause  of  the  first  paragraph  will  not 
reasonably  admit  of  any  other  construction 
than  that  Franlsson  was  to  be  governed  by 
any  instructions  which  the  defendant  might 
give  as  to  the  manner  in  which  the  business 
should  be  conducted,— In  other  words,  that 
under  this  contract  of  employment  the  de- 
fendant had  a  right  to  direct  the  action  of 
Franlison  by  any  Instructions  it  might  give 
as  to  the  manner  in  which  he  should  conduct 
the  business,  not  inconsistent,  of  course, 
with  the  express  terms  of  the  contract  Itself. 
If  this  was  so,  then  defendant  had  the  right 
to  control  and  direct  his  acts  as  to  the  man- 
ner in  which  the  mills  should  be  advertised, 
as,  for  example,  setting  up  samples  to  attract 
public  attention  to  them.  His  testimony 
tends  to  prove  that  he  did  receive  some  in- 
structions from  the  defendant  outside  of  the 
contract  Itself,  and  that  he  complied  with 
these  instructions,  especially  in  the  matter 
of  advertising.  It  also  appeared,  from  his 
testimony^  that  setting  up  sample  mills  was 
a  common  way  of  advertising  the  business, 
and  that  this  was  at  least  known  to  the  com- 
pany. It  also  appears  that  this  particular 
mill,  having  a  stub  tower,  was  especially 
adapted  to  such  a  purpose,  and  it  is  fairly 
Inferable  that,  when  Frankson  ordered  it, 
the  defendant  knew  that  he  intended  to  set 
it  up  as  a  sample  mill.  But  If  the  setting 
up  of  such  a  mill  was  within  the  scope  of 
his  agency,  and  if  in  that  particular  the  de- 
fendant had  the  right  to  control  his  action. 
It  is  wholly  Immaterial  whether  it  knew  ei- 
ther of  his  setting  It  up  or  expressly  directed 
bim  to  do  so.  In  determining  whether  the 
doctrine  of  respondeat  superior  applies,  the 
decisive  test  Is  the  right  to  control  the  action 
of  the  person  doing  the  alleged  wrong  in  re- 
spect to  the  manner  in  which  the  work  sliall 
be  done.  In  the  recent  case  of  Rait  v.  Oar- 
pet  Ck).  (Minn.)  68  N.  W.  729,  we  stated  the 
law  thus:  "The  word  'servant,'  as  used  In 
this  connection,  Is  applicable  to  any  relation 
in  which,  with  reference  to  the  matter  out 
of  which  the  alleged  wrong  has  sprung,  the 
person  sought  to  be  charged  had  the  right 
under  the  contract  of  employment  to  con- 
trol. In  the  given  particular  complained  of, 
the  action  of  the  person  doing  the  wrong." 
We  think  this  is  an  accurate  and  complete 
statement  of  the  general  rule  of  law  appli- 
cable to  the  subject  If  the  defendant  had, 
under  Its  contract  with  Frankson,  the  right 
to  control  his  action  in  the  matter  of  setting 
up  sample  mills,  then  it  is  liable  for  his  neg- 


ligence. Under  the  evidence  this  was  a  ques- 
tion for  the  jury.  It  is  true  that  its  submis- 
sion to  them  was  not  accompanied  by  such 
instructions  as  they  ought  to  have  received 
m  order  to  decide  It  intelligently;  but  the  de- 
fendant is  not  in  position  to  complain  of 
this,  for  it  failed  to  ask  for  any  more  specific 
Instructions  on  the  subject. 

2.  The  only  remaining  question  is  whether 
the  damages  awarded  are  excessive.  The 
boy,  one  of  eight  children,  was  between 
eight  and  nine  years  of  age.  Aside  from  do- 
ing such  chores  about  the  bouse  as  he  was 
bidden  by  his  parents,  the  only  work  he  had 
ever  engaged  In  was  selling  newspapers  on 
the  village  streets.  His  father  was  a  butch- 
er, whose  occupation  was  to  peddle  through 
the  country  the  flesh  of  animals  which  he 
bought  and  slaughtered.  The  Injury  to  the 
boy  consisted  of  the  mangling  of  the  ends 
of  the  ring  and  middle  fi.ngers  of  the  left 
hand  so  as  to  require  their  amputation,— 
the  one  at  the  first  Joint,  and  the  other  Just 
below  the  first  Joint.  This  was  successfully 
done  at  oue  operation,  and  the  fingers  healed 
satisfactorily.  Of  course,  this  was  neces- 
sarily accompanied  by  considerable  pain; 
and  there  is  some  evidence  to  the  effect  that 
the  ends  of  the  fingers  may  always  be  some- 
what more  sensitive  to  beat  and  cold  than 
if  not  amputated.  There  was,  also,  the  opin- 
ion of  a  physician  that  the  muscles  supply- 
ing those  fingers  will  not  develop  as  fully  as 
they  would  if  the  whole  fingers  were  there. 
It  Is  also  true  that  the  amputation  of  tlie 
ends  of  these  fingers  constitutes  something 
of  a  disfigurement  of  the  person.  We  have 
no  desire  to  belittle  the  right  which  every 
one,  even  in  the  humblest  walks  of  life,  has 
to  the  possession  of  all  his  faculties,  both 
mental  and  physical,  unimpaired.  But  we 
are  compelled  to  the  conclusion  that,  in  any 
view  of  the  case,  the  damages  awarded  to 
the  boy  are  excessive.  There  are  certain 
professions,  such  as  that  of  instrumental 
music,  where  the  loss  of  the  ends  of  two  fin- 
gers, even  on  the  left  hand,  would  be  quite 
serious;  but  it  is  self-evident,  without  the 
aid  of  evidence,  that  in  all  the  ordinary  oc- 
cupations of  life  the  injury  to  the  boy  will 
be  almost  Inappreciable.  We  have  often  had 
occasion  to  say  that  the  question  ift  not  for 
what  sum  of  money  would  a  person  submit 
to  such  an  injury,  but  what  sum  of  money 
will  compensate  for  it  as  far  as  money  can 
compensate  at  all;  and,  where  a  person  asks 
for  pecuniary  compensation,  he  cauuot  com- 
plain if  the  loss  is  estimated  on  a  strictly  pe- 
cuniary basis.  If  the  boy  is  entitled,  on  this 
basis,  to  $1,800  for  the  loss  of  the  ends  of 
two  fingers  on  the  left  hand,  what  would  he 
have  been  entitled  to,  in  the  same  ratio,  for 
the  loss  of  a  leg  or  arm  ?  It  is  evident  that 
it  would  amount  to  a  sum  far  beyond  what 
any  court  would  approve  as  within  reason. 

On  the  trial,  near  the  close  of  the  evidence, 
the  plaintiCTs  counsel  very  adroitly  dismissed 
the  acUon  as  to  Frankson  and  ConlUln,  the 
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peraoni  Trtao,  If  any  one,  were  actually  snllty 
of  negligence,  giving  as  a  reason  (presnm- 
ably  in  the  presence  of  the  Jury)  that  they 
had  established  a  cause  of  action  against  a 
Chicago  corporation  which  was  perfectly 
able  to  respond  In  damages.  Reversible  er- 
ror can  hardly  be  predicated  on  this,  bnt  the 
object  Is  apparent;  and  it  may,  in  part  at 
least,  account  for  the  size  of  the  verdict 

We  are  of  opinion  that  the  verdict  in  favor 
of  the  father  is  very  liberal,  but  not  so  large 
that  we  would  feel  justified  in  holding  it  ex- 
cessive, especially  in  view  of  the  evidence  as 
to  the  value  of  the  surgeon's  services  for 
performing  the  amputation. 

Ordered,  therefore,  that,  in  the  action  of 
Connar  Oahagan,  the  order  appealed  from  la 
affirmed,  but  that,  in  the  action  by  Cornelius 
Oahagan,  the  order  appealed  from  be  re- 
versed, unless  the  plaintiff,  within  15  days 
after  filing  the  remittitur  in  the  district 
court,  files  his  consent  to  a  reduction  of  the 
verdict  to  $1,200,  with  interest  from  the  date 
of  trial,  in  which  case  the  order  appealed 
from  win  be  affirmed,  and  Judgment  for  the 
plaintlfT  entered  for  the  amount  of  the  ver- 
dict as  thus  reduced. 


HAYNB  V.  METROPOLITAN  TRUST  CO. 
et  al.  (two  cases). 

(Supreme  Court  of  Minnesota.    Jan.  19,  1897.) 

INSDRANCC  CoMPASiES— Deposit  with  State— In- 
surance Commissioner— PowEKS— Receivers — 
Rescibsiox— Courts — Jdrisdictioit— CiuniT  Is- 

BUR4NOE. 

1.  An  insurance  company  assigned  to  and  de- 
posited with  the  insurance  commissioner  certain 
securities  in  trust  for  the  benefit  of  its  policy 
holders,  pursuant  to  Gen.  St.  1894,  {  3332.  Sub- 
sequently the  insurance  company  and  the  de- 
fendant tmst  company  made  an  arrangement 
by  which  the  former  assigned  to  the  latter  those 
securities  in  exchange  for  other  securities.  The 
two  companies  then  procured  from  the  insurance 
commissioner  a  retransfer  and  surrender  of  the 
securities  deposited  with  him,  the  insurance 
company  substituting  in  place  of  them  (but  of 
mncn  less  value)  part  of  the  securities  which  it 
had  received  from  the  trust  company,  and  the 
trust  company  depositing  with  the  state  audi- 
tor, in  trust  for  itself,  the  securities  thus  sur- 
rendered by  the  insurance  commissioner.  The 
surrender  by  the  insurance  commissioner  of  the 
securities  deposited  with  him,  and  the  substitu- 
tion of  others  in  their  place,  was  without  the 
knowledge  of  the  policy  holders,  and  without  the 
tcnowledge  or  approval  of  the  state  treasurer. 
The  tmst  company  had  notice  of  these  facts. 
In  an  action  brought  in  behalf  of  all  the  policy 
holders  of  the  insurance  company  for  the  pur- 
pose of  administering  and  distributing  the  pro- 
ceeds of  all  secnrities  deposited  with  the  insnr- 
ance  commissioner  in  trust  for  their  benefit,  the 
plaintiff  was  appointed  receiver,  with  power  to 
take  possession  of  all  such  secnrities,  and  to 
bring  such  actions  as  might  be  necessary  for 
that  purpose.  He  then  bronght  his  action 
against  the  trust  company  and  the  state  auditor 
to  compel  the  delivery  to  him  of  the  securities 
withdrawn  from  the  insurance  commissioner,  and 
tendering  a  return  of  all  the  securities  given 
by  the  trust  company  in  exchange  for  them, 
which  had  been  deposited  by  the  insurance  com- 
pany with  the  Insurnnce  commissioner,  but  not 
tliose  not  thus  deposited,  but  retained,  by  tbe  in- 


Buranoe  company.  BeU,  that  the  insurance  com- 
missioner has  no  authority  to  transfer,  surrea- 
der,  or  exchange  securities  depusited  with  him 
in  trust  for  policy  holders  without  the  approval 
of  the  state  treasurer  in  the  eases  and  in  the 
manner  provided  by  Gen.  St.  1894,  S  3165;  and 
that  the  attempted  transfer  :md  surrender  br 
him  was  not  merely  voidable,  but  absolntely 
void.  Hence,  that  this  action  by  the  receiver 
is  not  one  for  a  rescission,  and  that  the  rulea 

foveming  such  actions  have  no  application, 
le  is  not  required  to  make  good  to  the  tnut 
company  that  part  of  the  secnrities  given  by  it 
in  exchange  which  was  retained  by  the  io- 
Buiance  company,  and  has  never  come  into  his 
bands.  All  that  is  required  of  him  is  to  do  eq- 
uity by  returning  those  which  have  come  into 
his  possession  from  the  insurance  commission- 
er. 

2.  The  fact  that  the  amount  of  the  securitiea 
deposited  by  the  insurance  company  in  trust  for 
tlie  benefit  of  policy  holders  exceeded  the  mini- 
mum deposit  required  by  statute,  is  not  mate- 
rial. The  excess  was  as  fully  bound  by  the 
trust  as  the  balance. 

3.  Gen.  Laws  1881,  c.  123  (Gen.  St.  1894.  { 
8331  et  seq.),  authorizes  the  business  of  insni^ 
ance  against  losses  resDltiag  from  the  insol- 
vency of  those  to  whom  goods  are  sold  on  crediL 

.4.  The  court  had  jurisdiction  of  the  state  au- 
ditor as  respects  the  control  and  disposition  of 
this  tmst  fund  for  the  benefit  of  policy  holders 
in  which  the  state,  as  such,  has  no  interesL 
Former  decisions  as  to  the  control  of  the  oonrti 
over  the  official  acts  of  executive  officer*  of  the 
state  government   distinguished. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty: Russell,  Judge. 

Action  by  Marcus  P.  Hayne,  receiver  of  the 
National  Credit  Insurance  Company,  Insol- 
vent, against  the  Metropolitan  Tmst  Com- 
pany, R.  C.  Dunn,  state  auditor,  and  others, 
for  the  recovery  of  securities  which  the  In- 
surance company  had  deposited  witb  the 
state.  The  trust  company  and  Dunn  demur- 
red separately,  and  from  an  order  overruling 
the  demurrer  of  the  former  and  sustaining 
that  of  the  latter  the  trust  company  and 
plaintfff  respectively  appeal.  Affirmed  as 
to  the  trust  company,  and  reversed  as  to 
plaintiff. 

C.  J.  Rockwood  and  V.  J.  Welch,  for  appel- 
lant M.  P.  Hayne.  Wilson  &  Van  Derlip^ 
for  appellant  Trust  Co.  H.  W.  ChUds,  Atty. 
Gen.,  for  respondent  Robert  O.  Dunn. 

MITCHBLL.  J.  Two  demurrers  to  the 
complaint  w»e  interposed,— one  by  tbe  Met- 
ropolitan Tmst  Company  (which  we  will 
hereafter  call  the  "Trust  Company")  on  the 
ground  that  it  did  not  state  a  cause  of  ac- 
tion; and  the  other  by  tbe  state  aoditor, 
Dunn,  on  the  same  ground,  and  on  the  fur- 
ther ground  that  the  court  had  no  Jurisdlctioo 
of  him.  The  court  overruled  the  demorrer 
of  tbe  trust  company,  and  sustained  that  ol 
Dunn  on  the  second  ground.  Tbe  easeniial 
allegations  of  the  complaint,  stated  briefly 
and  according  to  tb^r  legal  purport,  werp 
as  follows:  The  National  Credit  Inauranoe 
Company  (which  we  will  hereafter  call  the 
"Insurance  Company")  was  a  domestic  cor- 
poration engaged  in  the  bncurineas  of  Iukut 
Ing  against  losses  resulting  flrom  the  :iisul- 
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'Veocx  of  tbose  to  whom  the  Insnred  bad  sold 
goods  oa  credit  In  February,  1893,  pursti- 
ant  to  Gen.  St  1894,  {  3332,  It  assigned  to 
and  deposited  with  the  lasurance  commis- 
sioner, in  trust  for  the  benefit  of  Its  policy 
holders,  a  note  and  mortgage  executed  by 
one  Mazcy,  for  the  amount  and  of  the  actual 
value  of  $114,000.  Subsequently,  during  the 
years  1883,  1894,  1895,  It  issued  a  Urge  num- 
ber of  policies,  upon  which  It  was  at  the 
time  of  its  failure,  in  September,  1895,  and 
stm  is,  indebted  to  the  holders  over  $125,000. 
In  January,  1895,  without  the  knowledge  of 
the  policy  holders,  the  insurance  company 
and  the  trust  company  (which  bad  knowl- 
edge of  all  the  foregoing  facts)  made  and  car- 
ried into  effect  an  agreement  by  which  the 
former  assigned  to  the  latter  the  Maxcy  note 
and  mortgage  in  exchange  for  notes  and  oth- 
er securities  of  the  face  value  of  $104,000, 
but  of  a  much  less  actual  value,  which  the 
trust  company  assigned  to  the  inaurance 
company.  At  the  same  time,  and  as  part 
of  the  same  transaction,  the  two  companies 
-withdrew  the  Maxcy  note  and  mortgage 
from  the  insurance  commissioner,  and  the 
insurance  company  substituted  in  place  there- 
of a  part  of  the  securities  which  it  had  re- 
ceived from  the  trust  company,  and,  in  ad- 
dition thereto,  an  amount  of  the  capital  stock 
of  the  latter  company  which  it  had  Issued  to 
the  former.  These  substituted  securities 
-were  of  the  face  value  of  about  $104,000,  but 
Tvere  In  fact  of  a  much  less  actual  value. 
The  remainder  of  the  securities  received  by 
the  insurance  company  In  this  exchange  (of 
the  face  value  of  $18,000)  were  retained  by 
It,  and  not  deposited  with  the  insurance 
commissioner.  The  state  treasurer  never 
countersigned  or  approved  of  the  reassign- 
ment and  surrender  of  the  Maxcy  note  and 
mortgrage,  or  the  sabstitntlon  of  other  securi- 
ties In  place  of  them,  and  never  consented  to, 
or  had  notice  of,  such  attempted  transfer, 
surrender,  and  substitution.  Subsequently 
the  trust  company  assigned  and  delivered 
the  Maxcy  note  and  mortgage  to  the  state 
auditor,  who  still  has  possession  of  them. 
It  Is  not  alleged  for  what  purpose  this  as- 
signment was  made,  except  that  it  was  made 
"in  part  at  least  for  the  benefit  of  the  trust 
company  itself."  All  of  this  was  done  with- 
out the  knowledge  of  the  policy  holders  of 
the  Insurance  company.  In  September, 
1885,  the  insurance  company,  being  insol- 
vent made  an  assignment  for  the  benefit  of 
creditors.  Its  assets,  exclusive  of  the  securi- 
ties on  deposit  with  the  Insurance  commis- 
sioner, are  almost  nominal,  not  exceeding 
S5,000.  In  an  action  subsequently  commen- 
ced by  the  Insurance  commissioner  and  one 
of  the  policy  holders  on  behalf  of  all  the  poli- 
cy holders  of  the  insurance  company,  the 
plaintiff  was  appointed  receiver  for  the  pur- 
pose of  converting  all  securities  deposited 
-with  the  Insurance  commissioner  In  trust  for 
the  benefit  of  policy  holders  into  money  and 
distributing  the  proceeds.     In  order  to  car- 


ry this  purpose  into  effect,  he  was  given  pow- 
er to  take  possession  of  all  such  securities, 
and  to  bring  such  actions  as  might  be  neces- 
sary for  that  purpose.  He  demanded  of 
both  the  trust  company  and  the  state  auditor 
a  delivery  to  him  of  the  Maxcy  note  and 
mortgage,  and  at  the  same  time  tendered  to 
the  trust  company  all  of  the  securities  which 
it  assigned  to  the  Insurance  company,  and 
which  the  latter  had  deposited  with  the  in- 
surance commissioner.  This  tender  did  not 
tadude  the  securities  (of  the  face  value  of 
$18,000)  which  the  insurance  company  Itself 
retained,  and  never  deposited  with  the  In- 
surance commissioner.  Of  course,  neither 
these  securities  nor  their  proceeds  have  ever 
come  into  the  hands  of  the  plaintiff.  The 
demand  being  refused,  the  plaintiff  brought 
this  action,  alleging  in  his  complaint  his  con- 
tinuing wilUngness  to  restore  to  the  trust 
company  all  of  the  securities  which  have 
eome  into  his  possession. 

We  have  eliminated  from  this  statement  all 
the  allegations  of  the  complaint  of  actual  fraud 
and  fraudulent  representations  on  part  of  the 
two  companies  to  induce  the  lasurance  com- 
mlssioner  to  surrender  the  Maxcy  securities, 
and  accept  other  securities  in  place  of  them, 
for  the  reason  that  these  allegations  are  not 
essential  to  the  plaintiff's  cause  of  action.  The 
policy  boldera  of  the  insurance  company  were 
the  beneficiaries  of  the  trust  <uid,  to  the  extent 
necessary  to  satisfy  theh:  policies,  were  the 
equitable  o-fvners  of  the  Maxcy  note  and  mort- 
gage. They  never  consented  to  the  exchange 
of  securities.  The  Insurance  commissioner  bad 
no  authority  to  consent  to  any  exchange,  or  to 
surrender  the  trust  property,  except  with  the 
consent  and  approval  of  the  state  treasurer,  ex- 
pressed in  the  manner  provided  by  statute. 
Gen.  St  1894,  {  3155.  He  was  merely  the  cus- 
todian of  the  property,  vested  with  the  bare  le- 
gal title  In  trust  for  the  policy  holders.  The 
trust  company  had  or  was  chargeable  .with  no- 
tice of  these  facts.  From  a  legal  standpoint 
the  facts  present  a  case  where  one  iwrson  baa 
imlawfully  and  knowin^y  taken  the  property 
of  another,  and  deposited  it  -with  a  third  per- 
son. The  law  of  the  case  would  have  been  the 
same  if  the  two  companies  had  feloniously  ab- 
stracted the  securities  from  the  office  of  the 
Insuiance  commissioner,  and  one  of  them  had 
subsequently  deposited  them  with  the  state  au- 
ditor. And  for  the  same  reason  this  is  not  an 
action  to  rescind  a  voidable  contract  oa  the 
ground  of  fraud,  as  counsel  for  the  defendants 
argue.  The  transfer  and  surrender  by  the  in- 
surance commissioner  of  the  Maxcy  securities 
were  absolutely  void.  So  far  as  the  policy  hold- 
en,  or  this  plalntlO,  who  sues  in  their  behalf,  is 
concerned,  there  is  nothing, to  rescind,  and  the 
law  of  rescission  has  nothing  to  do  with  the 
case.  The  policy  holders  were  no  parties  to  the 
arrangement  by  which  the  two  companies  ex- 
changed securities  and  secured  the  surrender  of 
their  trust  ftmd  by  the  Insurance  commissioner, 
and  the  acceptance  by  him  of  something  else  in 
Its  place.    They  are  merely  seeking,  through  the 
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plaintiff,  as  an  officer  of  ttie  court,  to  recover 
what  is  and  has  been  all  ttae  time  their  proper- 
ty. On  securing  this,  they  are  ready  and  will- 
ing to  surrender  to  the  trust  company  all  of  Its 
securities  which  were  deposited  by  the  Insur- 
ance company  with  the  insurance  commission- 
er. But  on  what  principle  of  law  or  equity  can 
they  be  required  to  make  good  or  restore  to  the 
tiTist  company  those  securities  which  liave  nev- 
er come  into  their  possession,  and  from  which 
they  have  received  no  benefit.  The  trust  com- 
pany went  into  the  transaction  with  its  eyes 
open,  and  unlawfully  dealt  with  property  held 
in  trust  for  the  benefit  of  others.  Under  such 
circumstances  it  has  no  right  to  insdat  that  it 
shall  be  made  whole  at  the  expense  of  the  trust 
fund  belonging  to  the  policy  holders.  The  plain- 
tiff is  required  to  do  equity  by  returning  such 
securities  as  have  come  into  his  hands,  but  that 
is  iQMn  a  very  different  principle  from  the  doc- 
trine of  rescission.  The  fact  that  the  Maxcy 
note  and  mortgage  exceeded  the  minimum 
amount  of  deposit  required  by  statute  (Gen.  St 
18M,  S  3332)  is  not  material.  The  excess  was 
as  fully  bound  by  the  trust  as  the  balance. 
Insurance  Co.  t.  >IaxweU,  131  N.  Y.  286,  30 
N.  E.  192. 

It  is  contended,  however,  that  the  kind  of 
business  which  the  insurance  company  was  do- 
ing was  prohibited  by  Gen.  St.  1894,  §  3157, 
and  therefore  its  deposit  with  the  Insurance 
commissioner  was  unauthorized,  and  could  be 
withdrawn  at  pleasure.  The  section  referred  to 
In  Its  original  fortn  was  section  1,  tit.  3,  c.  1, 
Gen.  Laws,  1872,  which  was  a  codification  and 
revision  of  the  Insurance  laws  of  the  state,  the 
provisions  of  which  related  exclusively  to  fire, 
life,  and  marine  insurance.  Assuming,  with- 
out deciding,  that  It  prohibited  other  kinds  of 
insurance,  they  were  clearly  authorized  by  Gen. 
Laws  1881,  a  123  (Gen.  St.  1894,  H  3331-3337, 
Inclusive),  entitled  "An  act  to  authorize  and  reg- 
ulate within  this  state,  the  business  of  insur- 
ance other  than  fire,  life  and  marine."  '  We 
think  this  act  is  broad  enough  to  authorize  any 
kind  of  Insurance  that  is  not  against  good 
morals  or  public  policy.  Gen.  Laws  1891,  c. 
m  (changing  section  3157  to  its  present  form), 
was  an  amendment  of,  and  a  restriction  upon 
the  operation  of,  the  act  of  1872,  and  was  neva- 
intended  to  repeal  the  numerous  acts  on  the 
subject  of  Insurance  which  had  been  passed  in 
the  meantime  since  1S72.  Section  3157,  among 
others,  was  quoted  in  Seamans  v.  Mill  Co. 
(Minn.)  68  N.  W.  1065,  cited  by  counsel,  mere- 
ly with  reference  to  the  authority  of  fire  insur- 
ance companies.  What  is  said  In  the  brief  of 
counsel  as  to  the  standing  and  powers  of  the 
receiver  is  predicated  upon  the  erroneous  as- 
sumption that  this  is  an  action  tor  rescission, 
and  is  sufficiently  answered  by  what  has  been 
already  said  on  that  subject.  Aside  from  the 
possible  power  to  receive  payment  at  maturity, 
the  Insurance  commissioner  has  no  power  ex- 
cept to  hold  the  securities  as  custodian.  He 
cannot  administer  the  trust.    That  has  to  be 


done  by  the  court.  The  court,  thro>n^  its  re- 
ceiver, Is  seeldng  to  lay  hold  of  the  trust  fund 
for  the  purpose  of  administering  the  trust  ac- 
cording to  law.  The  complaint  states  a  caose 
of  action. 

2.  The  defendant  Dunn,  in  support  of  bis  con- 
tention that  the  court  has  no  jurisdiction  over 
him,  relies  on  a  line  of  decisions  of  tliis  court 
commencing  with  Rice  v.  Austin,  19  Minn.  lOS 
(Gil.  7-i),  and  endhig  with  State  v.  Braden,  40 
Minn.  174,  41  N.  W.  817,  to  the  effect  that  the 
courts  cannot  control  or  interfere  with  an  exec- 
utive officer  of  the  state  in  his  official  acts. 
This  court  has  undoubtedly  gone  furtlier  than 
any  other  hi  holding  executive  officers  of  the 
state  exempt  from  the  control  of  the  ooorts  in 
the  performance  of  their  official  duties.  This 
is  especially  true  as  to  executive  officers  oth- 
er than  governor.  It  will  be  found,  bow- 
ever,  that  in  many  of  these  cases  wliat  was 
said  went  further  than  what  was  decided. 
Whether  cur  decisions  on  the  subject  ought  to 
be  modified,  we  have  no  occasion  to  consider 
now,  for  the  reason  ttiat  they  are  all  dearly 
distinguishable  from  the  present  one.  It  will 
be  found  that  in  every  one  of  these  cases  the 
state,  as  such,  was  interested.  Some  of  than 
were  suits  to  recover  money  or  propaty  from 
the  state  of  which  it  was  owner;  others  were 
brought  to  determine  adverse  cUims  to  prop- 
erty claimed  by  the  state,  or  to  compel  specific 
performance  of  the  statutory  contracts  of  the 
state;  and  still  others  to  prevmt  a  state  officer 
from  paying  out  the  money  of  the  state  upon 
obligations  of  the  state  alleged  to  be  void.  But 
this  case  involves  only  private  rights  in  private 
property  which  la  In  the  possession  of  a  state 
officer,  but  in  which  the  state,  as  such,  never 
had,  and  never  can  have,  any  shadow  of  right 
of  property.  The  court  is  not  asked  to  compel 
the  state  auditor  to  perform  any  official  act 
that  can  affect  the  interests  of  the  state.  All 
that  is  asked  of  him  is  that  he  turn  over  this 
trust  fund  to  the  court,  so  tlmt  it  may  be  ad- 
ministered in  accordance  with  the  provisions  of 
the  trust  to  which'  it  has  been  devoted.  It  can- 
not be  that  because  this  trust  fund,  in  which 
the  state  has  not  a  dollar's  interest,  hajqpens  to 
be  in  the  possession— and  unlawfully  at  that— 
of  -an  executive  officer  of  the  state,  he  can  re- 
fuse to  surrender  the  property,  continue  to  hold 
it  unlawfully,  and  thus  deprive  the  policy  hold- 
ers of  what  belongs  to  them,  and  yet  the  courts 
can  give  them  no  relief,  because  an  executive 
officer  of  the  state  Is  not  subject  to  the  control 
of  the  judicial  department  of  the  state  govern- 
ment. We  are  confident  that  no  case  can  be 
found  in  the  boolm  which  goes  to  tbe  ext«it  of 
holding  any  such  doctrine.  Our  conclusion  is 
tliat,  as  respects  the  control  and  disposition  of 
this  trust  fund  for  the  ben^t  of  policy  holders, 
the  state  auditor  is  subject  to  the  jurisdiction 
of  the  courts.  On  the  am>eal  of  the  trust  com- 
pany the  order  appealed  from  is  affirmed,  anJ 
on  the  appeal  of  the  plaintiff  the  order  appealed 
from  is  reversed. 

Digitized  by  VjOOQIC 
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BAUMAN  T.  CITY  OF  DULUTH  et  al. 
(Supreme  Court  of  Mlnnesote.    Jan.  10,  1887.) 

MUNIOIPAL  BOMDS — ElBCTIOX — BALLOTS. 

BM  that,  nnder  the  form  of  ballot  anb- 
mitted  to  the  electors  of  the  city  of  Dulnth 
upon  the  subject  of  issning  water  and  light 
bonds,  and  expending  the  proceeds,  propositions 
2  and  3  were  competing  propositions,  and  that 
an  elector  could  vote  against  both,  but  not  in 
AtYor  of  both. 
(SyUabns  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty;   8.  H.  Moer,  Judge. 

Edward  O.  Bauman  filed  a  bill  against  the 
olty  of  Duluth  and  others  to  contest  an  elec- 
tion held  in  such  city  November  3,  1886,  un- 
4er  Sp.  Laws  1881,  c.  55.  From  a  Judgment, 
tbe  city  appeals.    Affirmed. 

Ellsworth  Benham,  City  Atty.,  Washburn, 
Lewis  &  Bailey,  and  Draper,  Davis  &  Hollls- 
ter,  for  appellant  Henry  F.  Green,  for  con- 
testant 

MITCHELL,  J.  Assuming  to  act  under 
the  provisions  of  the  city  charter  (Sp.  Laws 
1891,  pp.  638,  638),  the  common  council  of  the 
<:lty  of  Duluth  submitted  to  the  electors  the 
following  ballot,  to  be  voted  on  at  the  gen- 
eral election  held  November  3,  1886,  ptureu- 
ant  to  Gen.  St  1884,  S  6: 


1.  Upon  the  proposition  of  Issuing 
additional  water  and  light  bonds  of 
the  city  of  Duluth  to  tie  extent  of 
one  million  six  hundred  and  ninety- 
five  thousand  dollars  (|1,685,000) 
for  the  purpose  of  erecting  or  pur- 
chasing a  water  and  light  plant 


XEa 


NO. 


2.  Upon  the  proposition  of  ex- 
pending the  moneys  derived  from 
the  sale  of  said  bonds  in  purchasing  a 
water  and  light  plant  already  in  ex- 
istence in  the  city  of  Duluth,  said 
'bonds  to  be  issued  and  sold  l>y  tlie 
common  council  as  the  same  may  be 
needed  to  pay  for  said  plant  or  to 
discharge  or  take  up  the  bonded  in- 
debtedness of  said  plant 


8.  Upon  the  proposition  of  expend- 
ing the  moneys  derived  from  the  sale 
of  said  bonds  in  erecting  a  water  and 
light  plant  In  the  said  city,  said  bonds 
to  be  issued  and  sold  by  the  com- 
mon council  as  the  same  may  be 
needed  for  that  purpose. 


YKS. 


NO. 


YES. 


NO. 


This  ballot  was  headed  by  an  instruction 
to  the  voters  to  put  a  cross  marlc  opposite 
the  word  "Yes"  standing  opposite  each  prop- 
osition which  they  wished  to  vote  for,  and  a 
lllie  cross  mark  opposite  the  word  "No" 
standing  opposite  each  proposition  which 
they  wished  to  vote  against  The  provisions 
of  the  statute  under  which  this  election  was 
ordered  seem  to  be  the  source  of  never-end- 
ing trouble,  and  have  already  been  several 
times  before  this  court.  Truelsen  v.  City  of 
Puluth,  60  Minn.  132,  61  N.  W.  811;  Id.,  61 
Minn.  48,  63  N.  W.  714;  Janeway  v.  City  of 
Duluth,  68  N.  W.  24.  This  form  of  ballot 
waa    held    sufficient   under    the    statute    in 


Janeway  v.  City  of  Dulutli,  supra.  We  did 
not  hold,  as  the  trial  court  seems  to  thlnlt, 
that  It  was  not  confusing  and  misleading, 
but  merely  that  It  was  not  more  so  than  the 
form  which  the  statute  authorized. 

At  the  election  in  question  there  were  cast, 
on  the  first  proposition,  6,076  votes  In  the  af- 
firmative, and  4,483  in  the  negative;  on  the 
second  proposition,  5,150  votes  In  the  affirma- 
tive, and  4,853  In  the  negative;  on  the  third 
proposition,  4,404  votes  in  the  affirmative, 
and  5,350  In  the  negative.  Of  the  votes  thus 
cast  2,183  voted  In  the  affirmative  and  2,247 
in  the  negative  on  both  the  second  and  third 
propositions.  In  canvassing  the  vote  the 
common  council  counted  all  these  ballots, 
and  declared  as  the  result  that  propositions 
1  and  2  were  carried,  and  proposition  3  de- 
feated. Thereupon  Bauman  Instituted  a  con- 
test on  three  grounds,  to  wit:  (1)  That  the 
common  council  had  previously  exhausted  Its 
power  under  the  statute,  submitting  to  the 
voters  of  the  city  certain  propositions  on  the 
same  subject  at  the  election  referred  to  in 
Janeway  v.  City  of  Duluth,  supra;  (2)  that 
they  had  no  authority  to  submit  these  propo- 
sitions to  a  vote  of  the  people  at  the  general 
election  In  Novemtier,  1886,  the  same  not  be- 
ing "a  general  city  election,"  within  the 
meaning  of  the  statute;  (3)  that  they  did  not 
correctly  canvass  the  vote  on  the  second  and 
third  propositions,  in  that  the  ballots  of  those 
who  voted  In  favor  of  both  of  these  propo- 
sitions should  have  been  rejected.  The  court 
decided  against  the  contestant  on  the  first 
and  second  grounds,  for  the  reason  that  they 
Involved  questions  which  could  not  be  raised 
in  an  election  contest,  but  decided  In  bis  fa- 
vor on  the  third  ground.  The  city  appealed, 
but  the  contestant  did  not  It  must  be  ap- 
parent, from  this,  that  the  only  questions  be- 
fore us  are  those  involved  In  the  third 
ground  of  contest  However  desirable  it 
might  be  to  have  the  questions  involved  in 
the  first  and  second  grounds  settled,  any  de- 
liverance we  might  m&'ke  on  them  would  be 
pure  obiter. 

The  contention  of  the  contestant  is  that 
propositions  2  and  3  were  competing  and  in- 
consistent propositions,  and  that  a  voter  had 
a  right  to  vote  in  favor  of  only  one  of  them, 
and,  consequently,  when  he  voted  in  favor 
of  both,  he  failed  to  indicate  which  one  he 
was  in  favor  of,  and  therefore  his  ballot 
should  be  rejected.  On  the  other  hand,  the 
contention  of  the  city  and  common  council 
Is  that,  although  these  propositions  may  be 
competing,  they  are  independent  in  form, 
and,  being  thus  presented  on  the  ballot,  each 
voter  is  entitled  to  vote  "Yes,"  or  "No"  upon 
each;  that  although  In  one  sense  competing, 
yet  the  two  propositions  are  not  inconsist- 
ent; that  It  is  entirely  consistent  with  the 
purpose  of  the  statute  that  an  elector  who  Is 
in  favor  of  proposition  1  may  vote  in  favw 
of  both  propositions  2  and  3,  and  thus  favor 
leaving  to  the  common  council  the  discretion 
to  use  the  bonds  for  either  purchasing  or 
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erecting  a  water  and  light  plant  as  they  may 
deem  most  expedient.  Tbey  further  contend 
that.  If  the  ballots  In  favor  of  both  proposl- 
UouB  2  and  3  should  be  rejected,  then,  for  the 
same  reasons,  those  against  both  proposi- 
tions should  also  be  rejected. 

It  will  be  dlscoTered,  by  computation,  that 
whether  these  double  affirmative  and  double 
negative  votes  are  both  counted,  or  both  re- 
jected, the  result  will  be  the  same;  that  is, 
proposition  2  was  carried  and  proposition  3 
defeated.  It  Is  only  by  rejecting  the  former 
and  counting  the  latter  that  both  propositions 
will  be  defeated.  The  question  presented  is 
a  perplexing  one,  and  any  solution  of  it  will 
be  subject  to  objections.  But  the  vice  is  In- 
herent In  the  plan  of  voting  authorized  by 
the  statute,  and  all  that  we  can  do  Is  to  ap- 
ply legal  principles  to  the  facts  as  they  ex- 
ist The  cardinal  principle  governing  all 
election  cases  Is  that  the  intention  of  the 
voter  shall  prevail,  when  the  ballot  itself,  up- 
•n  examination,  clearly  discloses  what  his 
Intention  was;  bnt,  where  It  Is  Impossible  to 
determine  what  bis  intention  was,  his  ballot 
must  be  rejected. 

We  are  satisfied  that  propositions  2  and  S 
are  competing  propositions,  In  the  fullest 
sense  of  the  term.  The  scheme  of  the  ballot 
evidently  contemplates  that,  If  a  voter  is  in 
favor  of  either,  he  shall  Indicate  on  his  bal- 
lot which  one  he  Is  In  favor  of.  If  he  votes 
In  favor  of  both,  he  falls  to  express  his 
choice  as  completely  as  does  a  voter  who 
votes  for  two  rival  candidates  for  the  same 
•fflce.  It  is  not  permissible  to  give  effect  to 
a  ballot  m  favor  of  both  propositions  as 
meaning  that  the  voter  did  not  care  in  which 
of  the  two  ways  the  money  should  be  ex- 
pended, but  was  willing  to  leave  that  matt» 
to  the  discretion  of  the  common  coundL 
The  scheme  of  the  ballot  does  not  contem- 
plate anything  of  the  Iclnd.  It  means  that, 
If  a  voter  is  in  favor  of  one  of  the  proposi- 
tions, he  shall  say  which  one.  If  any  such 
discretion  is  to  be  reposed  in  the  common 
council,  that  must  be  done,  if  at  all,  through 
the  votes  on  proposition  1,  In  case  it  prevails 
and  propositions  2  and  3  are  defeated.  This 
could  only  be  upon  the  theory  that  proi>o6i- 
tion  1  is  Independent  and  operative,  although 
propositions  2  and  3  are  defeated.  This  is  a 
question  to  which  we  will  refer  hereafter. 
Neither  will  it  do  to  hold  that,  when  an 
elector  voted  for  both  propositions  2  and  3, 
he  was  in  favor  of  expending  the  money  for 
both  purposes;  for  the  ballot  contemplates 
that  it  shall  be  expended  for  only  one  or  the 
other. 

But  there  Is  no  analogy  in  this  respect  be- 
tween the  ballots  of  those  who  vote  In  favor 
of,  and  those  who  vote  against,  both  prop- 
ositions 2  and  3.  The  votes  of  the  latter  are 
not  only  responsive  to  the  ballot,  but  they 
clearly  express  the  Intention  and  wish  of  the 
voter.  He  is  opposed  to  expending  the  mon- 
ey for  either  purpose,  and,  that  Intention  be- 
ing clearly  shown  by  his  ballot,  we  see  no 


legal  reason  why  bis  vote  should  not  be 
counted.  It  can  be  urged  with  considerable 
force  that  the  theory  upon  which  the  form 
of  ballot  was  framed  was  that  those  who 
were  opposed  to  Issuing  bonds  at  all  should 
expend  and  exhaust  their  negative  Totes  on 
the  first  proposition,  and  that  the  other  two 
were  only  submitted  for  the  purpose  of  as- 
certaining In  which  one  of  the  two  ways  the 
voters  wished  the  money  to  be  expended  in 
case  proposition  1  carried.  It  may  be  that 
this  was  In  the  mind  of  those  who  prepared 
the  ballot;  but,  if  so,  they  did  not  adopt  a 
form  in  accordance  with  any  such  theory. 
It  seems  to  us  that  the  logical  consequence 
of  any  such  argument  would  necessarily  be 
that  no  one  could  vote  "No"  on  either  of 
propositions  2  or  3. 

It  is  further  urged  that.  If  It  is  held  that 
electors  might  vote  against  both  propositions, 
but  not  in  favor  of  both,  then  a  minority 
voting  against  proposition  1  might  defeat  the 
will  of  a  majority  voting  in  favor  of  It,  by 
casting  a  solid  vote  against  both  the  other 
two  propositions,  provided  the  majority  di- 
vided their  affirmative  votes  between  the 
two.  It  must  be  conceded  that  this  is  so, 
assuming  that  proposition  1  is  not  Independ- 
ent, but  only  operative  in  case  one  of  the 
others  prevail.  But  this  canuot  be  helped. 
The  dilBculty  lies  in  the  form  of  ballot  which 
renders  such  a  result  possible.  Our  conclu- 
sion is  that  the  court  below  was  right,  and 
the  result  is  that  both  propositions  2  and  3 
were  defeated. 

Counsel  have  discussed  somewhat  the  ques- 
tion whether  or  not  proposition  1  is  Independ- 
ent, and  operative  to  authorize  the  issue  of 
bonds  for  the  purpose  of  either  purchasing 
or  erecting  a  water  and  light  plant,  as  the 
common  council  may  elect,  although  both  of 
the  other  proxKMitions  are  defeated.  This 
question  Is  not  involved  in  this  appeal,  and 
we  express  no  opinion  upon  it.  Judgment 
affirmed. 


SHAY  V.  SHCUEITT  BANK  OP  DULUTH. 
(Supreme  Oonrt  of  Minnesota.    Jan.  22,  1897.) 

INSOLTSKCT  —  CaATTBL  MORTOAOI  —  VaLIDITT  — 

Who  mat  Attack— ^dboex  or  Fboop. 
X.Bdd,  a  chattel  mortgage  executed  before, 
but  not  filed  of  record  until  after,  the  mortgagor 
makes  an  assignment  under  the  insolvency  law 
for  the  benefit  of  his  creditors,  is  void  as  to  sueb 
creditors. 

2.  Bdd,  the  purchaser  of  the  mortgaced  prop- 
erty from  the  assignee  has  the  same  right  as  the 
assignee  himself  to  avoid  the  chattel  mort- 
gage on  the  ground  that  it  is  franduient  as  to 
such  creditors. 

3.  Eeld.  such  an  assignee  Is  presumed  to  repre- 
sent creditors  of  the  assignor,  and  the  burdeu 
is  on  the  party  asserting  the  contrary  to  prove 
it 

4.  Beld,  the  burden  is  also  on  the  party  as- 
serting it  to  prove  that  the  creditors  of  the 
assignor  had  such  notice  of  such  unrecorded 
mortgage  that  they  are  not  in  position  to  take 
advantage  of  the  failure  to  file  it  of  record. 

Start,  C.  J.,  and  Buck,  J.,  dis8entiM|||^ 
(Syllabus  by  the  Court.)  3 
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Appeal  from  district  court,  St  Louis  coun- 
ty; J.  D.  Bnsign,  Judge. 

Replevin  by  T.  J.  Shay,  doing  business  .aa 
T.  J.  Shay  &  Co.,  against  the  Security  Bank 
of  Dninth.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  ReTersed,  with  direc- 
tions for  plaintiff. 

McGlndley  &  Whltely,  for  appellant  Mc- 
C/ordlc  &  Crosby,  for  respondent 

CANTY,  J.  We  will  state  the  facts  In 
chronological  order.  On  January  6,  1896, 
Nellie  Slater  was  the  owner  and  In  posses- 
sion of  a  stock  of  goods,  and  on  that  day 
executed  and  delivered  to  defendant  a  chat- 
tel mortgage  on  the  same  to  secure  her  note 
to  defendant  for  $600.  On  February  6, 
1896,  she  made  an  assignment  for  the  bene- 
fit of  her  creditors,  under  the  insolvency 
law  of  this  state,  to  one  Warfield,  who  Qual- 
ified, and  entered  upon  the  discharge  of  his 
trust  On  February  18th,  defendant  filed 
of  record  the  chattel  mortgage  in  the  city 
clerk's  office.  On  February  20th,  Warfield, 
as  assignee,  sold  and  delivered  said  stock  of 
goods  to  plaintiff.  On  February  23d,  "de- 
fendant without  the  permlsBlon  or  consent 
of  plaintiff,  took  possession  of  said  goods 
under  and  by  virtue  of  its  chattel  mort- 
gage." Plaintiff  brought  replevin.  On  the 
trial  before  the  court  without  a  jury,  the 
court  found  for  defendant  and  from  the 
judgment  entered  in  his  favor  plaintiff  ap- 
peals. It  will  be  observed  that  the  assign- 
ment was  made  a  month  after  the  chattel 
mortgage  was  executed,  and  12  days  before 
it  was  filed  of  record. 

1.  It  has  frequently  been  held  by  this 
court  that  a  chattel  mortgage  which  has  not 
been  filed  in  the  proper  office  until  after 
an  assignment  for  the  t)eneflt  of  creditors, 
under  the  Insolvency  law,  Is  void  aa  to  the 
creditors  of  the  assignor.  Farmers*  Loan 
&  Trust  Co.  V.  Minneapolis  Engine  &  Ma- 
chine Works,  35  Minn.  543,  29  N.  W.  349; 
Merrill  v.  Ressler.  37  Minn.  82,  S3  N.  W. 
117;  Manufacturing  Co.  v.  Foote,  46  Minn. 
240,  48  N.  W.  1019. 

2.  Respondent's  contention  that,  while  the 
assignee  can  avoid  such  a  mortgage,  the  pur^ 
chaser  from  him  cannot  do  so,  is  not  well 
founded.  The  purchaser  at  an  execution  sale 
of  land  conveyed  away  by  the  judgment  debt- 
or in  fraud  of  his  creditors  may  set  aside  the 
conveyance  (Campbell  v.  Jones  25  Minn. 
155);  and,  in  our  opinion,  a  purchaser  of 
personal  property  from  such  an  assignee 
has  the  same  right  as  the  assignee  himself 
to  avoid  such  a  chattel  mortgage  as  fraud- 
ulent SB  to  the  creditors  of  the  assignor. 

3.  It  does  not  affirmatively  appear  that 
the  assignor  represents  any  creditors,  and 
respondent  contends  that  it  must  affirma- 
Mvely  appear  that  he  did,  before  plaintiff 
can  recover.  We  cannot  agree  with  re- 
spondent Section  ^33,  Gen.  St  1894,  pro- 
vides: "That  in  all  cases  of  general  as- 
signments for  the  benefit  of  creditors,  the 


assignee  or  assignees  shall  be  considered  as 
representing  the  rights  and  interests  of  the 
creditors  of  the  debtor  or  debtors  making 
the  assignment,  as  against  all  transfers  and 
conveyances  of  property  which  would  be 
held  to  be  fraudulent  or  void  as  to  creditors; 
and  shall  have  all  the  rights  which  such 
creditors  would  have  to  avoid  such  fraud- 
alent  conveyances  and  transfers."  The  leg- 
islature has  declared  that  the  assignee 
"shall  be  considered  as  representing"  such 
creditors,  which  is  equivalent  to  saying  that 
he  shall  be  presumed  to  represent  such 
creditors.  The  above  section  of  the  old  as- 
signment law  is  made  applicable  to  the  in- 
solvency law  of  1881  by  section  1  of  the 
same  (section  4240,  Gen.  St  1894).  The 
practice  under  the  insolvency  law  has  al- 
ways proceeded  on  the  theory  that  the  as- 
eigaoT  Is  presumed  to  have  had  creditors 
and  to  have  been  insolvent  when  he  made 
the  assignment  Any  other  theory  would 
require  the  assignee,  almost  every  time  he 
went  into  court,  to  take  all  the  creditors 
along  with  him  as  witnesses.  The  admin- 
istration of  Insolvent  estates  is  expensive 
enough  without  Inaugurating  any  such  an 
unreasonable  practice.  Of  course,  no  such 
inconvenience  In  practice  would  arise  un- 
der an  assignment  law  under  which  the  as- 
signee does  not  represent  creditors,  because 
he  would  not  be  involved  in  litigation  In 
which  he  could  and  should  Invoke  the  rights 
of  creditors.  But  under  our  Insolvency 
law,  assignees  are  almost  continually  invok- 
ing these  rights.  If,  every  time  he  attempts 
to  repudiate  a  transaction  of  the  assignor 
as  an  unlawful  preference  or  as  a  fraud  on 
creditors,  he  must  show  that  there  are  cred- 
itors whom  he  represents,  his  authority  Is, 
Indeed,  very  frail,  and  his  duties  very  em- 
barrassing. It  Is  contended  that  he  must 
show  that  he  represents  at  least  one  credit- 
or. Suppose  he  does  this,  and  when  he 
rests  the  opposite  party  shows  that  this  par- 
ticular creditor  is  not  in  position  to  assert 
that  the  transaction  is  fraudulent  as  to  him,  _ 
—as,  for  instance,  In  this  case,  that  sucb ' 
creditor  had  notice  of  the  unrecorded  chat- 
tel mortgage  from  the  time  it  was  executed. 
What  can  the  assignee  do  then?  He  will 
find  himself  defeated,  although  there  were 
in  fact  many  other  creditors  whom  he  rep- 
resented, but  as  to  whom  he  introduced  no 
evidence.  No,  the  assignee  could  not  safe- 
ly rest  until  he  had  proved  every  creditor's 
claim  in  every  such  case.  The  legislature 
never  intended  any  such  an  unreasonable 
practice.  It  must,  under  the  statute,  be 
presumed  that  the  assignee  represents  cred- 
itors, and  the  burden  Is  on  the  opposite  par- 
ty to  show  that  he  does  not.  The  case  of 
Baker  v.  PotUe,  48  Minn.  479,  51  N.  W.  383, 
Is  not  as  respondent  contends,  opposed  to 
this  view.  In  that  case,  although  the  mort- 
gage was  not  filed  for  two  months  after  It 
was  executed,  it  was  filed  ten  days  before 
the  receiver  In  insolvency  was  appointed. 
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The  mortgage,  having  been  filed  of  record 
befc»«  the  mortgaged  property  was  levied  on 
by  creditors,  or  sequestered  for  their  benefit, 
was  not  void  In  law,  under  section  4129, 
Gen.  St.  1894,  as  to  all  the  creditors  of  the 
assignor,  generally;  and  It  does  not  appear 
from  a  reading  of  the  whole  opinion  that  the 
court  Intended  to  hold  that  It  was.  Under 
the  circumstances,  the  agreement  to  with- 
hold the  mortgage  from  record,  and  the 
withholding  It  from  record,  were,  as  to  cred- 
itors generally,  merely  badges  of  fraud 
which  warranted  the  court  In  finding  that 
the  mortgage  was  fraudulent  In  fact.  But 
there  was  one  creditor  whose  rights  were 
greater  than  those  of  the  creditors  general- 
ly. His  debt  was  Incurred  during  the  time 
the  mortgage  was  being  withheld  from  rec- 
ord, and  at  a  time  when  he  had  no  notice  of 
the  existence  of  the  mortgage.  As  against 
him,  the  mortgagee  was  estopped  from  as- 
serting any  rights  under  the  mortgage,  and 
the  court  held  that  the  assignee  represented 
this  creditor  so  as  to  be  able  to  Invoke  the 
aid  of  this  additional  ground  for  attacking 
the  mortgage.  To  require  an  assignee  to 
plead  and  prove  an  exceptional  and  peculiar 
right,  such  as  this.  Is  very  different  from  re- 
quiring him  to  plead  or  prove  that  he  rep- 
resents creditors  of  the  ordinary  and  usual 
character. 

4.  The  burden  was  also  on  defendant  to 
show  that  the  creditors  of  the  insolvent,  Nel- 
lie Slater,  had  such  notice  of  the  existence 
of  the  chattel  mortgage  that  they  are  not 
entitled  to  take  advantage  of  the  failure  to 
file  it  of  reeord.  Manufacturing  Co.  v. 
Foote,  supra.  This  disposes  of  the  case. 
The  Judgment  is  reversed,  and,  on  the  find- 
ings of  fact.  Judgment  is  ordered  for  plain- 
tiff. 

START,  0.  3.  (dlBsenthig).  I  dissent  from 
60  much  of  the  decision  of  the  court  as,  in 
effect,  holds  that  in  an  action  by  an  assignee 
in  a  voluntary  assignment  for  the  benefit  of 
.  creditors  under .  the  insolvency  laws  of  the 
state,  to  set  aside  a  transfer  of  property,  val- 
id as  between  the  parties,  bat  voidable  as 
to  creditors  without  notice,  it  will  be  pre- 
sumed without  proof  that  there  are  such 
creditors.  Also  to  the  conclusion  that  In  this 
particular  case  the  facts  found  by  the  trial 
court  entitle  the  plaintiff  to  Judgment.  The 
trial  court  found  that  the  defendant's  mort- 
gage was  given  In  the  ordinary  course  of 
business  to  secure  a  present  loan  of  money, 
without  any  Intention  of  defrauding  the 
creditors  of  the  mortgagor.  The  mortgage 
was  not  filed  until  after  the  mortgagor  had 
made  a  voluntary  assignment  In  Insolvency 
for  the  benefit  of  her  creditors,  but  it  was 
duly  filed  before  the  plaintiff  purchased  the 
-chattels  covered  by  the  mortgage  from  the 
assignee.  The  purchaser  brought  this  ac- 
tion against  the  defendant,  who  was  in  pos- 
session of  the  chattels  as  such  mortgagee,  to 
recover  possession  of  them.    Conceding  that 


the  plaintiff  has  the  same  right  to  avoid  the 
mortgage  as  the  assignee.  It  seems  to  me 
that  the  findings  fall  short  of  showing  that 
the  plaintiff  is  entitled  to  Judgment,  for  tbrre 
is  no  finding  that  there  were  at  the  time  of 
the  sale  to  the  plaintiff  any  existing  credit- 
ors who  could  avoid  the  mortgage,  or  any 
creditors  who  had  or  were  entitled  to  prove 
their  debts  against  the  estate  of  the  mort- 
gagor. The  only  finding  referring  directly  or 
Indirectly  to  the  existence  of  such  creditors 
is  No.  5,  which  Is  in  these  words:  "That  up- 
on the  0th  day  of  February,  1896,  the  said 
Nellie  Slater  [the  mortgagor]  made  an  as- 
signment for  the  beneOt  of  her  creditwa  to 
one  Andrew  A.  Warfield  under  the  provi- 
sions of  the  insolvency  laws  of  the  state  of 
Minnesota,"  In  the  absence  of  any  statute 
changing  the  rule,  an  assignee  in  a  voluntary 
assignment  for  the  benefit  of  creditors 
stands  in  the  shoes  of  hia  assignor;  his 
rights  and  powers  ore  not  the  same  as  those 
of  a  receiver  in  equity.  It  is  only  by  virtue 
of  Gen.  St  1894,  S  4233,  that  such  an  assignee 
can  avoid  transfers  of  property  by  his  as- 
signor which  are  fraudulent  as  to  creditors. 
Flower  v.  Cornish,  25  Minn.  473;  Merrill  v. 
Bessler,  37  Minn.  82,  33  N.  W.  117.  But  the 
statute,  which  la  quoted  In  full  In  the  ma- 
jority opinion,  gives  to  such  assignees  the 
same  right,  but  no  greater,  to  avoid  fraudu- 
lent transfers,  as  the  creditors  whom  he  Is 
considered  as  representing  would  have  had 
to  avoid  such  transfers  if  no  assignment  had 
been  made.  That  is  to  say,  if  there  are  cred- 
itors who  are  entitled  to  avoid  a  transfer  In 
a  given  case,  the  assignee  is  considered  oi 
presumed  to  represent  them;  but  the  stat- 
ute as  it  reads  does  not  provide  that  when 
the  assignee  brings  an  action  to  avoid  .i 
transfer  alleged  to  be  fraudulent  as  to  cred- 
itors, It  shall  be  presumed  that  there  are 
creditors  who  are  entitled  to  avoid  the  con- 
veyances, from  the  simple  allegation  or  find- 
ing that  he  is  an  assignee  in  insolvency  for 
the  benefit  of  creditors.  If  the  statute  is  to 
be  amended  by  Judicial  construction  so  as  to 
provide  that  when  the  assignee  brings  snch 
an  action  it  shall  be  presumed  from  the  sim- 
ple fact  that  he  Is  such  assignee  that  there 
are  existing  creditors  who  have  proven  their 
debts  and  are  entitled  to  have  the  convey- 
ance set  aside,  why  not  go  further,  and 
amend  the  statute  so  as  to  provide  that  it 
shall  be  also  presumed  prima  facie  that  he 
is  entitled  to  recover?  If  the  creditors  them- 
selves brought  such  an  action,  they  would 
be  required  to  prove  that  they  were  cred- 
itors, and  in  a  position  to  avoid  the  transfer. 
Why,  then,  should  not  their  representative 
make  like  proof?  It  Is  suggested  that  It 
would  be  inconvenient  for  him  to  do  so. 
This,  If  correct,  would  not  Justify  an  arbi- 
trary construction  of  the  statute  so  as  to  con- 
fer upon  the  assignee  rights  and  advantages 
superior  to  those  possessed  by  his  principals, 
the  creditors.  But  it  would  seem  to  be  an 
easy  matter  for  the  assignee  In  any  action 
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brought  by  him  to  make  proof  of  the  exist- 
ence of  creditors,  as  proof  of  all  claims  mnst 
be  filed.  An  examination  of  the  paper  txxiks 
In  previous  cases  broagbt  to  this  conrt 
wherein  assignees  or  receivers  in  insolvency 
bave  sought  to  set  aside  transfers  fraudalent 
AS  to  creditors  or  to  recover  the  possession 
or  value  of  property  so  transferred,  shows 
that  they  have  invariably  proved  the  exist- 
ence of  creditors,  where  the  fact  was  not  ad- 
mitted. Thus  in  Merrill  v.  Ressler,  37  Minn. 
82,  33  N.  W.  117,  the  assignee  expressly  al- 
leged In  his  answer  the  existence  of  cred- 
itors, some  of  whom  had  proved  their  debts. 
In  Mannfacturlng  Co.  v.  Foote,  46  Minn.  240, 
48  N.  W.  1019,  proof  was  made  by  the  as- 
signee of  the  existence  of  creditors.  In 
Chamberlain  v.  O'Brien,  46  Minn.  80,  48  N. 
W.  447,  which  was  an  action  by  a  receiver  in 
insolvency  to  set  aside  a  fraudulent  convey- 
ance, tbe  complaint  directly  alleged  the  ex- 
istence of  creditors.  The  allegation  of  the 
complaint  In  the  case  of  Oallagber  v.  Rosen- 
field,  47  Minn.  507,  50  N.  W.  69S,  alleged  that 
the  Insolvent  was  at  the  commencement  of 
the  action  Indebted  to  persons  other  than 
the  mortgagor.  In  Baker  v.  Pottle,  48  Minn. 
479,  51  N.  W.  383,  the  receiver  made  proof  of 
the  existence  of  at  least  one  creditor  whose 
debt  was  contracted  without  notice  of  the  al- 
legei  fraudulent  mortgage.  So,  also,  in 
Smith  T.  Pearson,  44  Minn.  397,  46  N.  W. 
849,  the  receiver  made  proof  of  the  existeoce 
of  creditors,  some  of  whom  had  proved  their 
debts.  This  practical  construction  of  the 
statute  by  the  bar  of  the  state  seems  to  me 
to  be  the  correct  one,  and  that  in  an  action 
by  an  assignee  In  Insolvency  or  his  vendee 
to  set  aside  a  fraudulent  transfer  of  proper- 
ty, or  to  recover  tbe  possession  of  it  or  its 
value,  it  cannot  be  presumed  from  the  mere 
fact  that  he  is  such  assignee  that  there  are 
creditors  who  are  entitled  to  have  the  trans- 
fer set  aside.  If  this  be  so,  then  finding  No. 
5  in  this  case  is  not  sufficient  to  Justify  the 
conclusion  of  law  that  the  plaintiff  is  entitled 
TO  Judgment,  and  the  Judgment  appealed 
from  should  be  affirmed. 

BUCK,  J.    I  also  dissent  upon  the  grounds 
stated  by  the  CHIEF  JUSTICE. 
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Hsw  Trial— Practice  — AoTiOK  bt  Ouabdun— 

AmSKDMBNT- INSUBAKCE— AOTION  OS     POLIOT — 

St'ioiDE  —  Expert  Bs'idesob  —  Ezperiii ents  — 
Witness— Gumpstbxot— Proof  or  Death— Con- 
tradiction. 

1.  BM,  the  district  court  has  power  to  set 
aside  an  order  granting  a  new  trial  on  the 
ground  that  such  order  was  erroneoasly  granted, 
st  least,  if  set  aside  before  the  time  to  appeal 
from  it  expires. 

2.  The  complaint  duly  alleged  that  the  pro- 


bate court  appointed  O.  B.  guardian  of  the  in- 
fant plaintiff,  A.  B.  The  plaintiffs  were  named 
in  the  title  of  the  complaint  as  "G.  B.,  in  Her 
Own  Behalf,  and  as  Guardian  of  A.  B."  Bdd, 
the  court  mi^ht,  after  verdict,  grant  leave  to 
amend  such  title,  so  as  to  read  "G.  B.,  in  Her 
Own  Behalf,  and  A.  B.,  by  O.  B.,  His  Ouard- 
ian." 

3.  Bad,  the  widow  and  beneficiary  of  the  In- 
sured could  not,  on  cross-examination,  In  an  ac- 
tion brought  by  her  on  the  life  insurance  policy, 
be  questioned  as  to  statements  mnde  to  her  by 
her  deceased  husband  In  his  lifetime. 

4.  The  Insured  was  found  dead,  with  a  bullet 
hole  in  the  back  of  his  head,  and  a  revolver  in 
his  hand.  The  defense  to  the  action  was  that 
he  committed  suicide.  There  was  evidence  tend- 
ing to  prove  that  there  were  no  powder  marks 
around  the  wound.  Bddj  for  the  purpose  of  re- 
butting the  theory  of  suicide,  it  was  competent 
to  prove  experiments  made  in  discbargine  the 
same  revolver  loaded  with  similar  cartridRes, 
and  noting  at  what  distances  from  the  muzzle 
of  the  revolver  the  object  fired  at  was  found 
to  be  singed  or  powder-bnmed. 

5.  Beld,  whether  a  witness  is  sufiBciently  quali- 
fied as  an  expert  is  a  question  of  fact  for  the 
trial  conrt,  and  an  appellate  court  will  not  hold 
the  ruling  thereon  erroneous  unless  it  is  clearly 
aa 

6.  The  policy  required  proofs  of  death  to  be 
furnished  to  the  insnrer,  but  did  not  state  what 
such  proofs  should  contain.  Bad,  plaintiff  could, 
on  the  trial,  explain  and  contradict  statements 
made  in  such  proofs  as  to  the  manner  of  death. 

7.  Beld,  the  verdict  is  sustained  by  the  evi- 
dence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Charles  M.  Pond,  Judge. 

Action  by  Georgietta  Beckett,  for  herself 
and  as  guardian,  against  the  Northwestern 
Masonic  Aid  Association.  There  was  a  ver- 
dict for  plaintiff,  and  from  an  order  setting 
aside  an  order  granting  a  new  trial,  and 
from  a  subsequent  order  denying  a  new 
trial,  defendant  appeals.   Affirmed. 

John  H.  Randall  and  Fred  A.  Gllman,  for 
appellant  Child  &  Fryberger,  for  respond- 
ent. 

CANTY,  J.  This  Is  an  action  on  a  life 
Insurance  policy  which  provides  that,  "If 
the  Insured  shall  die  by  his  own  hand  or 
act,  whether  sane  or  Insane,  within  three 
years  from  the  date  of  the  policy,"  the  pol- 
icy shall  be  void.  He  died  within  the  three 
years  after  the  date  of  the  policy,  and  tbe 
defense  is  that  he  died  by  his  own  hand. 
On  April  14,  1895,  he  was  found  dead,  lying 
on  some  dry  leaves,  among  some  scattering 
trees  on  the  outskirts  of  a  farm.  The  body 
was  lying  on  the  face,  leaning  a  little  to- 
wards the  left  side,  with  a  bullet  hole  about 
an  inch  and  a  quarter  back  of  the  right  ear, 
Just  at  the  edge  of  the  hair  above  the  back 
of  the  neck.  A  revolver  was  held  loosely  In 
the  right  hand.  On  the  trial  plaintiff  had  a 
verdict.  The  court,  on  defendant's  motion, 
granted  a  new  trial,  then  ordered  a  rehear- 
ing of  the  motion,  then  set  aside  the  order 
granting  a  new  trial,  and  then  beard  again 
the  motion  for  a  new  trial  on  its  merits, 
and  denied  it  Defendant  appeals  from  the 
order  setting  aside  the  order  granting  a  new 
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trial,  and  also  from  the  last  order  made,  de- 
nying a  new  trial. 

1.  On  tlie  autborlty  of  Grant  v.  Schmidt, 
22  Minn.  1,  Semrow  y.  Bemrow,  23  Minn. 
214,  and  Weld  y.  Weld,  28  Minn.  33,  8  N. 
W.  900,  appellant  contends  that  the  court 
l>elow  exhausted  its  jurisdiction  when  it 
irranted  the  motion  for  a  new  trial,  and  had 
no  power  subsequently  to  set  the  order 
aside.  In  answer  we  will  say  that  In  1877, 
after  the  first  two  of  those  cases  arose,  the 
statute  (section  5267,  Gen.  St.  18&1)  was 
amended  so  as  to  add  the  following  provl- 
slon  to  the  section:  "And  the  court  may,  as 
well  in  yacatlon  and  out  of  term  as  in  term, 
and  without  regard  to  whether  such  Judg- 
ment or  order  was  made  and  entered  or  pro- 
ceedings had.  In  or  out  of  term,  upon  good 
cause  shown,  set  aside  or  modify  Its  Judg- 
ments, orders  or  proceedings,  although  the 
same  were  made  or  entered  by  the  court  or 
under  or  by  virtue  of  its  authority,  order 
or  direction."  This  was  clearly  intended  to 
do  away  with  the  rule  of  law  laid  down  In 
the  Grant  Case.  The  case  of  Weld  v.  Weld 
arose  after  this  amendment,  bat  the  court 
in  a  dictum  approved  the  Grant  Case,  evi- 
dently without  having  Its  attention  called 
to  the  amendment.  In  the  case  at  bar,  the 
order  granting  a  new  trial  was  set  aside  be- 
fore the  time  to  appeal  from  It  expired,  and 
we  are  clearly  of  the  opinion  that  said 
amendment  gave  the  court  below  authority 
to  set  it  aside,  if  deemed  erroneous.  Man- 
ufacturing Co.  V.  Adams,  47  Mhm.  401,  50 
N.  W.  360. 

2.  The  policy  was  made  payable  to  the 
surviving  widow  of  the  Insured  "and  his 
surviving  children  equally."  He  left  but 
pne  child,  Arthur  Beckett,  a  minor.  The  ti- 
tle of  the  complaint  named  the  plaintiffs  as 
"Georgletta  Beckett,  in  Her  Own  Behalf, 
and  as  Guardian  of  Arthur  Beckett,  an  In- 
fant" The  court,  after  granting  the  mo- 
tion for  a  new  trial,  allowed  plaintiffs  to 
amend  the  title  of  the  action,  so  as  to  state 
the  plaintiffs  as  "Georgletta  Beckett,  in  Her 
Own  Behalf,  and  Artbar  Beckett,  by  Geoi^ 
gietta  Beckett,  His  Guardian."  This  Is  as- 
signed as  error.  We  are  of  the  opinion  that 
the  amendment  was  properly  allowed.  The 
complaint  duly  alleged  that  Georgletta  was 
by  the  probate  court  appointed  guardian  of 
Arthur,  and  the  defect  in  the  title  was  a 
mere  matter  of  form,  which  did  not  go  to 
the  merits.  Perrine  v.  Grand  Lodge,  48 
Minn.  82,  50  N.  W.  1022;  Bliss,  Code  PL  I 
145. 

3.  The  court  did  not  err  In  refusing  to  per- 
mit defendant  to  cross-examine  the  widow 
as  to  statements  made  to  her  by  the  Insur- 
ed in  his  lifetime.  Gen.  St  18d4.  8  5660,  and 
Id.  i  5C62,  subd.  1. 

4.  Plaintiffs,  for  the  purpose  of  proving 
that  the  deceased  had  not  committed  suicide, 
introduced  evidence  tending  to  prove  that 
there  were  no  powder  marlu  around  the 
wound  In  the  back  of  his  head,  and  then  in- 


troduced evidence  of  experiments  made  Sift- 
er his  death,  with  the  revolver  found  in  bis 
hand,  and  similar  cartridges,  to  show  the 
distance  from  the  muzzle  of  the  revolrer 
at  which  hair  and  other  substances  'were 
singed  and  powder^bnmed  when  the  revolv- 
er was  discharged  at  them.  The  court  OTer- 
mled  defendant's  objections  to  this  evi- 
dence, and  this  Is  assigned  as  error.  We  are 
of  the  opinion  that  the  evidence  was  com- 
petent 

5.  Defendant  assigns  as  error  the  oto'- 
mling  of  Its  objections  to  the  evidence  giv- 
en by  various  expert  witnesses  produced  by 
plaintiffs,  on  the  ground  that  it  did  not  ap- 
pear that  they  were  sufficiently  qualified  as 
experts  to  testify.  The  only  one  of  these 
rulings  worthy  of  mention  is  that  as  to  the 
young  physician  who  testified  that  he  was 
then  practicing  medicine,  had  graduated  the 
year  before  at  a  medical  college,  and  bad 
given  the  question  on  which  he  was  called 
special  study.  As  has  often  been  held  by 
this  court,  the  competency  of  an  expert  is 
a  question  of  fact  for  the  trial  court  and 
an  appellate  court  will  not  bold  the  find- 
ing of  the  trial  court  erroneous  unless  it  Is 
clearly  so.  The  trial  court  did  not  err  tn 
holding  the  witness  competent  to  testify  as 
an  expert 

6.  Defendant  assigns  as  error  that  the 
court  charged  the  Jury  that  plaintiffs  could 
explain  or  contradict  statements  made  in 
the  proofs  of  death  furnished  by  her  to  de- 
fendant This  has  reference  to  statements 
as  to  the  manner  of  death,  not  to  the  fact  of 
death  Itself,  or  the  time  of  death.  We  find 
nothing  in  the  record  showing  what  such 
proofs  of  death  shall  state,  except  the  pro- 
vision in  the  policy  that  the  insurance  mon- 
ey is  payable  "within  90  days  after  the  re- 
ceipt of  satisfactory  proofs  of  the  death  of 
said  insured."  We  see  no  reason  why  the 
plaintiffs  may  not  explain  or  contradict  any 
such  statement  as  to  the  manner  of  death 
as  well  as  they  can  explain  or  contradict 
any  other  mwe  statement  against  their  in- 
terest 

7.  The  remaining  questions  raised  all  go 
to  the  sufficiency  of  the  evidence  to  sustain 
a  verdict.  The  defendant  claims  that  the 
evidence  Is  conclusive  that  the  Insured  died 
by  his  own  hand.  The  circumstances  tend 
strongly  to  prove  suicide,  but  we  cannot  say 
that  they  are  conclusive.  The  burden  of 
proof  was  on  defendant  to  establish  Its  de- 
fense. There  is,  as  before  stated,  a  con- 
flict of  evidence  as  to  whether  or  not  there 
were  powder  marks  around  the  wound. 
There  Is  a  conflict  of  evidence  as  to  whether 
one  or  two  cartridges  had  been  discharged 
from  the  revolver  found  in  the  hand  of  de- 
ceased. But  one  bullet  wound  was  found 
on  the  body.  Expert  evidence  was  intro- 
duced tending  to  prove  that  It  is  very  rarely 
that  a  suicide  Inflicts  a  wound  on  himself  on 
the  back  of  his  person.  Again,  both  parties 
are  silient  on  this  appeal  as  to  the  ownerstiip 
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•f  the  revolrer  In  question.  We  an  of  the 
opinion  tbat  tbe  erldence  does  not  concln- 
Blvely  pivre  suicide.  The  ordera  appealed 
from  are  affirmed. 


STATE    ex    rel.    CHILDS,    Atty.    Gen.,    T. 

BOARD  OP  COM'RS  OF  CEOW  WING 

COUNTY  et  al. 

(Supreme  Conrt  of  MUmesota.    Jan.  22,  1897.) 

Quo  Warbaxto  against  Couutt  —  Anhexatioh 

or  Tekritoky— Pleadiso. 

1.  An  Information  In  the  nature  of  quo  war- 
ranto, brought  by  the  attorney  general,  will  Ue 
against  a  county  to  oust  it  from  adjoining  ter- 
litorv  illegally  annexed  to  the  countTj  and  over 
vhich  the  county  has  assumed  jurisdiction. 

2.  field,  every  presumption  is  in  favor  of  the 
finding  of  the  commission,  acting  under  chapter 
298,  Laws  1895,  that  the  petitions  presented  are 
conformable  to  law,  and  of  the  proclamation  of 
the  governor  made  pursuant  thereto,  annexing 
BUch  territory  to  the  adjoining  county;  but  snen 
presumption  may  be  rebutted  by  showing  that 
•uch  finding  is  not  supported  either  by  the  actual 
existing  facts,  or  by  any  competent  or  proper 
evidence  of  such  facts. 

3.  held,  the  writ  and  information,  having  ad- 
mitted such  finding  and  proclamation,  Is  insuflS- 
cient,  because  it  does  not  sufficiently  allege  any 
facts  to  rebut  such  presumption. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  H.  W.  Childs,  attorney  general,  against 
the  board  of  county  commissioners  of  Crow 
Wing  county  and  others.  Leave  to  amend 
information. 

H.  W.  Childs,  Atty.  Oen.,  and  Geo.  B.  Bd- 
gerton,  Asst  Atty.  Oen.  (M.  B.  Tyler,  of  conn- 
sel),  for  relator.  C.  E.  Chlperfleld  and  Wilson 
A  Van  DerUp  (Ollflllan,  Wlllaid  &  Willard,  of 
connsel),  for  respondents. 

CANTY,  J.  One  opinion  has  already  been 
handed  down  In  this  case  at  this  term.  See 
68  N.  W.  769.  Tbe  relator  now  moves  for 
the  appointment  of  a  referee  to  take  and  re- 
port the  testimony  to  prove  those  allegations 
in  the  writ  put  In  issue  by  the  answer.  Re- 
spondents have  raised  some  additional  ques- 
tions on  the  motion,  and  both  parties  have 
filed  additional  briefs. 

1.  It  Is  contended  by  respondents  that  an 
information  in  tbe  nature  of  quo  warranto 
-will  not  Ue  to  try  the  question  whether  or 
not  tbe  county  officers  of  Crow  Wing  county 
are  wrongfully  and  unlawfully  exercising 
Jurisdiction  over  a  portion  of  the  adjoining 
covinty  of  Case,  or  to  try  tbe  question  wheth- 
er or  not  snch  alleged  portion  of  Cass  coun- 
ty lias  or  has  not  become  a  part  of  Crow 
Wing  county.  Respondents  cite  the  follow- 
ing cases,  which  hold  tbat  this  remedy  will 
not  lie  to  prevent  a  public  officer  from  exer- 
cising Jurisdiction  beyond  the  territorial  lim- 
its within  which  he  may  rightfully  exercise 
tlie  same.  People  t.  Wbltcomb,  55  111.  172; 
Stultz  V.  State,  65  Ind.  492  (In  this  case  tbe 
court  places  its  decision  on  tbe  ground  tbat 
tlie  Indiana  Code  does  not  authorize  an  in- 
formation in  the  nature  of  quo  warranto  in 


sncb  a  case,  however  the  former  case  ia 
approved).  See,  also,  High,  Exir.  Rem.  i 
SIS.  These  authorities  hold  that  Injunction, 
brought  by  a  person  specially  Interested  or 
affected,  is  the  proper  and  only  remedy  in 
such  a  case.  See,  also.  City  of  Peru  v. 
Bearss,  56  Ind.  576,  which  so  holds.  Tbe 
theory  of  these  cases  seems  to  be  that  the 
mere  de  facto  annexation  of  territory  to  a 
municipal  corporation  or  quasi  corporation  Is 
always  absolutely  void  as  to  every  one,  and 
can  always  be  attacked  collaterally  In  any 
action  or  proceeding  in  which  the  question 
of  the  status  of  the  territory  may  be  mate- 
rial. We  cannot  subscribe  to  that  doctrine. 
It  may  be  that,  immediately  or  shortly  after 
the  attempted  annexation  of  the  territory,  a 
person  specially  affected  thereby  would  be 
allowed  to  attack  such  alleged  annexation 
collaterally,  and  enjoin  the  officers  of  the 
municipality  to  which  it  was  claimed  to  have 
l>een  annexed  from  exercising  jurisdiction 
over  it  As  to  that  we  express  no  opinion. 
But  after  such  attempted  annexation  has 
been  confirmed  by  user,  taxes  have  been 
levied,  expenses  incurred,  and  other  rights 
and  liabilities  have  been  created,  we  are 
clearly  of  the  opinion  that  a  de  facto  annexa- 
tion may  exist,  which  can  only  be  questioned 
by  tbe  proper  state  authority  in  a  direct  pro- 
ceeding for  tbat  purpose.  In  the  case  of 
State  V.  Honerud  (Minn.)  68  N.  W.  323,  an 
attempt  was  made  to  question  the  validity 
of  the  annexation  of  a  certain  tier  of  town- 
ships to  Otter  Tall  county,  after  the  lapse  of 
25  years.  If  we  had  found  that  these  town- 
ships bad  never  been  legally  annexed  to  Ot- 
ter Tall  county,  and  had  allowed  Honerud 
to  raise  tbat  question  in  that  proceeding  (an 
application  f<Nr  a  real-estate  tax  Judgment), 
what  would  be  the  consequence?  All  uncol- 
lected taxes  levied  in  those  townships  would 
be  held  to  be  illegally  assessed.  Every  sher- 
iff who  ever  levied  a  writ  of  execution  or  at- 
tachment in  those  townships  would  be  held 
to  be  a  trespasser.  Every  county  officer  who 
ever  took  part  in  the  appropriation  or  ex- 
penditure of  county  funds  in  those  town- 
ships would  be  liable  to  the  county  for  the 
same.  Every  foreclosure  sale  made  by  the 
sheriff  pursuant  to  the  statute,  and  the  pow- 
er of  sale  contained  in  every  mortgage  of 
lands  in  those  townships,  would  probably  be 
held  void,  because  made  by  the  sheriff  of 
the  wrong  county.  The  accused  In  every 
criminal  prosecution  could  question  tbe  com- 
petency of  the  grand  and  petit  Jurors  resid- 
ing in  those  townships.  If  such  a  Juror  re- 
fused to  obey  the  summons  and  attend  court, 
the  Judge  would  first  have  to  Cry  the  ques- 
tion of  tbe  legality  of  the  annexation  of  those 
towns  to  the  county  before  proceeding  to 
punish  the  Juror  for  contempt  There  Is 
no  end  to  the  questions  that  would  arise  if 
every  one  was  allowed  to  attack  such  annex- 
ation collaterally  every  time  it  would  be  for 
his  Interest  to  do  so,  and  holding  such  an- 
nexation  void   on   such   a  collateral   attack 
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wonid  resnit  in  local  anarchy  and  confusion. 
Most  surely,  the  well-settled  principles  of 
the  law  will  not  tolerate  any  such  results, 
and,  as  was  said  in  the  Honerud  Case,  "con- 
siderations of  sound  public  policy  forbid  It, 
and  suggest  that  the  question  ought  to  be 
considered  as  a  public  one,  to  be  raised  only 
by  the  state  Itself,  by  quo  warranto  or  other 
direct  proceeding.  To  permit  private  Indi- 
vidnals  to  raise  the  question  in  collateral 
proceedings  would  manifestly  result  in  se- 
rious consequences  to  public  and  private 
Interests."  It  is  well  settled  in  this  court 
that  an  information  in  the  nature  of  quo 
warranto  will  lie  directly  against  the  mu- 
nicipal corporation  itself,  to  test  the  legality 
of  its  incorporation,  and  dissolve  it  if  it  is 
found  to  be  illegally  incorporated.  State  v. 
Tracy,  48  Minn.  497,  51  N.  W.  613;  State  v. 
Mlnnetonka  Village,  57  Minn.  526,  50  N.  W. 
972;  State  v.  Village  of  Frldley  Park,  61 
Minn.  146,  63  N.  W.  613.  The  question  of 
the  legal  existence  of  a  de  facto  municipal 
corporation  cannot  be  raised  In  a  collateral 
proceeding.  Cooley,  Const.  Llm.  (etb  Ed.) 
309;  1  DHL  Mun.  Corp.  (4th  Ed.)  i  43a; 
Board  T.  Shields,  62  Mo.  247;  Town  of  Ge- 
neva v.  Cole,  61  111.  397;  Coe  v.  Gregory,  63 
Mich.  19,  18  N.  W.  641;  Rumsey  v.  People, 
19  N.  Y.  42. 

If  an  Information  In  the  nature  of  qao 
warranto  is  the  proper  remedy  for  ousting  or 
dissolving  a  municipal  corporation  In  toto, 
we  see  no  reason  in  principle  why  It  will  not 
He  to  oust  such  a  corporation  from  specific 
territory  over  which  It  is  wrongfully  exercis- 
ing Jurisdiction,  or  to  dissolve  it  so  far  as  it 
covers  that  territory.  The  mistake  of  some 
of  the  courts  seems  to  be  in  assuming  that, 
as  to  such  territory,  the  corporation  may  and 
should  in  all  cases  be  wiped  out  as  if  it  had 
never  existed,  which  is  the  necessary  effect 
of  allowing  Its  existence  In  snch  territory  to 
be  attacked  collaterally.  But,  where  the  mu- 
nicipal corporation  has  acquired  a  de  facto 
existence  in  such  territory,  this  assumption 
is  erroneous,  and  the  corporation  cannot,  as 
to  such  territory,  be  thus  wiped  out  The 
state  is  entitled  to  dissolve  It  for  all  future 
purposes  as  far  as  It  covers  such  territory, 
but  not  to  wipe  it  out  from  the  beginning, 
and  thereby  destroy  all  rights  which  have 
arisen  by  reason  of  such  de  facto  existence, 
and  create  liabilities  from  which  persons  are 
protected  by  reason  of  the  same.  On  the 
contrary,  in  settling  and  adjusting  its  affairs, 
the  state  Itself  will,  as  to  such  past  transac- 
tions, recognize  Its  de  facto  existence  as  far 
as  required  by  justice  and  equity.  True, 
the  authorities  all  lay  it  down  generally  that 
qno  warranto  will  not  lie  to  prevent  oflBcial 
acts  in  excess  of  jurisdiction,  or  to  correct 
ofiScial  misconduct  But,  where  a  municipal 
corporation  has  permanently  and  continuous- 
ly exercised  jurisdiction  over  territory  be- 
yond its  de  jure  limits,  the  case  Is  not  at 
all  analogous  to  one  of  mere  official  miscon- 
duct, which  is  usually  of  a  casual  or  tem- 


porary character,  and  to  correct  wbicb  quo 
warranto  will  not  lie.  Neither  is  the  fact 
that  the  court  should  not  or  cannot  complete- 
ly dissolve  the  corporation,  and  end  Its  ex- 
istence, a  sufficient  reason  why  qao  warran- 
to will  not  lie. 

This  court  has  several  times  held  that  an 
information  in  the  nature  of  quo  warranto 
will  lie  to  oust  from  this  state  a  foreign  cor- 
poration doing  business  in  the  state  contrary 
to  law,  although  no  attempt  was  made  to 
dissolve  the  corporation  itself;  and  It  could 
not  be  dissolved  by  our  courts.  State  v.  Fi- 
delity &  Casualty  Ins.  Co.,  38  Minn.  538,  41 
N.  W.  108;  State  v.  Somerby,  42  MJnu.  55. 
43  N.  W.  688.  To  hold  that  the  state,  by  its 
executive  officers,  cannot  maintain  some 
proper  proceeding  to  prevent  usurpation  In 
the  exercise  of  governmental  powers  over 
large  tracts  of  territory  within  Its  borders, 
and  that  the  private  Individual  can  do  this, 
would,  indeed,  be  a  startling  doctrine.  Clear- 
ly, the  state  has  sufficient  Interest  In  such  a 
matter  to  entitle  it  to  maintain  an  action  to 
redress  the  wrong.  A  proceeding  in  the  na- 
ture of  quo  warranto  is  the  most  appropriate 
remedy.  Again,  if  an  Information  in  the  na- 
ture of  quo  warranto  will  lie  after  the  mu- 
nicipal corporation  has  acquired  a  de  facto 
existence  In  the  territory,  we  are  of  the  opin- 
ion that  it  will  lie  immediately  on  tbe  asser- 
tion by  the  corporation  of  jurisdiction  over 
the  territory.  The  state  Is  not  obliged  to 
wait  until  so  much  time  has  elapsed  that 
much  mischief  has  been  done  by  the  inaugu- 
ration of  the  new  order  of  things  within  such 
territory,  or  until  much  confusion  will  arise 
by  the  dissolution  of  the  municipality  so 
far  as  it  covers  such  territory.  Then  we  are 
of  the  opinion  that  such  a  remedy  Is  the 
proper  one  in  this  case. 

2.  Respondents  further  contend  that  the 
finding  of  the  commission,  followed,  as  it  is. 
by  tbe  proclamation  of  the  governor.  Is  con- 
clusive, and  that  the  courts  cannot  In  any 
manner  review  such  finding.  Undonbtedly. 
every  presumption  Is  In  favor  of  such  finding 
and  proclamation;  and,  until  the  relator  is 
able  to  prove  that  there  were  neither  facts 
nor  proper  evidence  of  facts  to  support  suoli 
finding,  it  must  stand.  But  if  It  sufficiently 
appears  that  the  finding  is  wholly  unsupport- 
ed either  by  the  actual,  existing  facta,  or  by 
proper  evidence  thereof,  the  relator  shouM 
have  Judgment.  We  are  also  of  the  opinion 
that  false,  ex  parte  affidavits  as  to  the  num- 
ber of  voters  residing  in  the  territory  iu 
question,  or  as  to  any  other  fact,  are  not  com- 
petent and  sufficient  evidence  to  sustain  such 
finding,  and  neither  is  the  false  report  of 
some  private  citizen  sent  by  the  commi!^- 
sion  to  ascertain  the  facts.  As  the  atatnte 
does  not  provide  for  any  hearing  on  notice 
before  the  commission,  but  leaves  tbe  latter 
to  ascertain  In  its  own  way  whether  the  p*-^ 
titions  are  conformable  to  law,  the  relator 
must  show,  not  only  that  there  is  no  com- 
petent evidence  before  the  commission  to 
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snstaln  the  flndlngr,  bnt  also  that  the  actual 
facts  do  not  snstaln  such  finding.  Bespond- 
ents  cite  Currie  v.  Paulson,  43  Minn.  411,  45 
N.  W.  854,  to  sustain  their  position  that  the 
finding  of  the  commission  is  conclusive.  In 
that  case  It  was  held  that  the  finding  of  the 
board  of  county  commissioners  as  to  the 
number  of  names  properly  on  a  petition  for 
an  election  for  a  removal  of  a  county  seat 
is  conclusive  after  the  election  has  been  held 
and  such  removal  carried,  and  tliat  such  elec- 
tion ia  valid,  "notwithstanding  any  mis- 
take or  error  committed  by  the  board  as  to 
the  facts  submitted  to  their  determination 
regarding  the  names  improperly  on  the  peti- 
tion." This  is  in  line  with  the  general  doc- 
trine that  irregularities  in  the  steps  prelim- 
inary to  an  election  will  not,  after  election, 
vitiate  the  same,  unless  the  irregularity  pre- 
vents a  fair  election  on  the  merits.  But  such 
irregularities  as  were  complained  of  in  Our- 
rle  V.  Paulson  can  be  taken  advantage  of  if 
application  is  made  to  the  court  at  the  prop- 
er time  before  the  election.  Slingerland  v. 
Norton,  50  Minn.  351,  61  N.  W.  322.  Howev- 
er, the  irregularities  complained  of  in  the 
present  case  are  not  in  the  preliminary  steps, 
but,  so  to  speak.  In  the  election  itself. 

It  is  also  urged  by  respondents  that  the  in- 
formation and  writ  herein  are  defective  in 
failing  to  allege  positively  or  properly  the 
number  of  voters  residing  In  tbe  territory 
in  question.  Ordinarily,  in  a  proceeding  of 
this  character  the  burden  is  on  the  respond- 
ent to  establish  his  right  to  the  office  or  fran- 
chise But  in  this  case  the  relator  himself 
has  alleged  the  finding  of  the  commission 
and  the  proclamation  by  the  governor  as 
aforesaid.  This  makes  a  prima  facie  case 
for  respondent,  which  it  is  necessary  for  re- 
lator to  rebut,  by  alleging  and  proving  the 
want  of  evidence  and  facts  on  which  such 
finding  can  be  based.  This  he  has  failed 
to  do. 

Leave  is  given  relator  to  amend  the  infor- 
mation and  writ  within  10  days  from  the 
date  of  tbe  filing  of  this  opinion.  If  such 
amendment  is  duly  made,  a  referee  will  be 
appointed  to  take  tbe  testimony  herein,  and 
report  to  this  court;  but,  if  such  amendment 
is  not  made,  the  proceeding  will  be  dis- 
missed. 


WHEELER  V.  BENTON. 

(Supreme  Court  of  Minnesota.    Jan.  22,  1897.) 

AOTBORiTT  or  Aqent  —  Presumptions  —  Ratifi- 
cation. 

1.  A  long  course  of  dealing  by  an  agent  for 
his  principal,  during  which  bis  acts  had  never  in 
any  manner  been  repudiated  by  the  latter,  .Wd 
to  raise  a  presamption  that  the  afcent  had  actual 
authority  to  do  what  was  done  by  him  in  line 
with  such  coarse  of  dealing. 

2,  The  principal  is  dead.  The  agent  is  the 
husband  of  plaintiff,  and,  under  the  statute, 
cannot,  without  her  consent,  be  called  by  de- 
fendant to  testify,  but  can  be  called  by  her. 
There  was  no  direct  testimony  in  tlie  case  that 
tbe  agent  had  authority  to  bind  his  principal  by 


the  acts  in  question.  Plaintiff  failed  to  call 
said  agent,  and  failed  to  offer  any  evidence  to 
show  want  of  authority  in  the  agent.  Held,  un- 
der all  the  circumstances,  it  must  be  presumed 
that  the  agent  had  authority,  or  that  the  prin- 
cipal subsequently  ratified  his  acts,  and  the 
court  below  erred  in  finding  against  this  pre- 
sumption. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Henry  0.  Belden,  Judge. 

Action  by  Frances  S.  Wheeler  against  John 
D.  Benton.  Finding  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  appeals. 
Kevetsed. 

Wilson  &  Van  Derllp,  for  appellant  M.  P. 
Brewer,  for  respondent 

CANTT,  J.  Defendant  is  tbe  maker  of  the 
promissory  note  In  suit,  which  is  dated  April 
22,  1887,  due  three  years  from  date,  for  the 
sum  of  $4,2(X),  and  payable  to  the  order  of 
one  Betts,  who  in  January,  1888,  indorsed  and 
delivered  It  to  one  Henry  L  Knowles,  a  resi- 
dent of  the  state  of  New  York.  Knowles  died 
In  1802,  and  the  note  was  acquired  by  plain- 
tiff, his  daughter,  as  a  part  of  her  share  of 
his  estate.  On  the  trial  before  the  court  with- 
out a  Jury,  the  court  found  for  plaintiff,  and 
from  an  order  denying  a  new  trial  defendant 
appeals. 

The  court  finds  that  coupons  were  attached 
to  tbe  note  for  each  semiannual  installment 
of  Interest  during  the  three  years;  that,  as 
these  coupon  notes  fell  due  from  time  to  time, 
they  wetre  presented  for  payment  by  one 
Wheeler,  who  resided  at  Minneapolis,  and 
was  the  husband  of  plaintiff,  and  son-in-law 
of  Knowles;  that  he  received  payment  of 
each  coupon  as  It  fell  due,  and  surrendered 
it;  that  the  principal  note  and  coupons  yren 
secured  by  a  mortgage  on  certain  real  estate, 
owned  by  defendant;  that  in  November,  1888, 
he  conveyed  the  real  estate  to  one  King,  who. 
In  consideration  thereof,  "and  with  the  knowl- 
edge and  consent  of  Wheder,"  assumed  and 
agreed  to  pay  the  mortgage  Indebtedness,  and 
thereafter  Wheeler  presented  the  coupons  to 
King,  and  received  payment  of  tbe  same  from 
him.  The  court  further  finds  that,  at  the 
maturity  of  tbe  principal  note.  In  April,  1890, 
Wheeler  and  King  agreed  that  the  time  of 
payment  should  be  extended  for  six  months, 
and  In  consideration  thereof  King  agreed  to 
pay  Interest  on  the  indebtedness  during  that 
time  at  the  rate  of  8  per  cent  per  annum, 
which  he  paid  to  Wheeler  at  the  end  of  that 
time;  that  Wheeler  and  King  then  agreed  that 
the  payment  of  tbe  note  should  be  again  eiz- 
tended  for  another  period  of  six  months,  and. 
In  consideration  thereof.  King  agreed  to  pay  in- 
terest on  said  Indebtedness  at  the  same  rate 
during  that  time;  and  that  defendant  never 
knew  or  or  consented  to  either  of  these  ex- 
tensions. It  is  further  found  that  King  never 
paid  the  interest  at  the  end  of  said  second  ex- 
tension, and  that  no  interest  has  ever  been 
paid  on  the  note  since.  Tbe  court  further 
finds:   "(15)  Neither  said  Henry  U  Knowles 
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nor  tiie  plaintiff  in  said  action  at  any  time  took 
any  action  wltli  reference  to  said  note  to  the 
knowledge  of  defendant  or  of  said  King;  or 
communicated  to  defendant  or  said  King,  or 
the  agent  or  the  repres^itatlTe  of  either  of 
them,  the  fact  of  their  respective  Interests  in 
said  note;  or  in  anywise  communicated  to  or 
notified  the  defendant  or  said  King  of  their 
ownership  of  said  note  or  mortgage,  or  of 
either;  but  said  Cliarles  H.  Wheeler  was  the 
only  person  who,  to  the  knowledge  of  defend- 
ant or  said  King,  ever  exercised  or  assumed 
to  have  any  authority  or  control  of  said  note 
and  mortgage  after  the  22d  day  of  April,  1888, 
until  the  commencement  of  this  action;  and 
no  objection  was  ever  made  to  the  defendant 
or  said  King,  by  said  Knowles  or  any  other 
person,  respecting  the  extension  of  time  for 
the  payment  of  said  note,  or  to  either  of  said 
extensions,  nor  did  said  Knowles  repudiate  or 
disaffirm  either  of  said  agreements  for  the 
-extension  of  the  time  of  payment  of  said 
note."  There  is  no  evidence  of  authority  from 
Knowles  to  Wheeler  authorizing  the  latter  to 
agree  to  either  of  said  extensions,  except  such 
as  appcsrs  from  Whealf^r's  own  acts  as  afore- 
said, and  from  the  further  fact  that  no  attempt 
was  made  by  either  Knowles  or  plaintiff  to 
collect  the  Indebtedness  xx  demand  payment 
of  it  durlug  the  time  of  such  extensions,  or 
to  assort  any  claim  against  defendant  until 
August,  1894,  when  Wheeler  demanded  pay- 
ment of  def^idant;  but  no  other  demand 
was  made  on  him  until  this  action  was  com- 
menced. In  March,  1895.  The  unoontradlct- 
«d  evidence  shows  that  Wheeler  demanded 
from  King  payment  of  the  principal  note  at 
Its  maturity,  before  the  agreement  for  the 
first  extension  of  the  time  of  payment;  and 
at  the  end  of  the  time  of  the  second  extension 
he  again  demanded  payment  from  King  of  the 
principal  and  interest,  and  frequently  after- 
wards importuned  King  to  pay  the  note,  but, 
as  before  stated,  never  made  any  demand  on 
-defendant  for  payment  until  a  short  time  be- 
fore the  commencement  of  this  action.  At 
the  time  of  these  extensions  King  was  solvmt, 
and  amply  able  to  pay  the  Indebtedness,  but 
has  since  become  insolvent;  and  the  mortgage 
security  was  then  amply  sufficient,  but  now 
it  Is  not  As  a  part  of  the  sixteenth  finding 
ot  fact  the  court  found:  "There  is  an  entire 
absence  of  evidence  in  the  case  that  Charles 
H.  Wheeler  was  at  any  time  the  agent  of 
Henry  L.  Knowles  for  any  purpose  whatever, 
except  as  may  be  inferred  from  the  fact  ot 
bis  possession  and  collection  of  said  several 
coupons  collected  by  him  at  the  times  when 
they  were  thus  otrilected."  The  court  subse- 
4]uently  amended  this  finding  of  fact  so  as  to 
read  as  follows:  "(16)  Upon  the  evidence  in 
this  case  I  am  unable  to  find  that  the  said 
Knowles  ever  authorized  the  said  Wheeler  to 
extend  the  time  for  payment  of  the  said  note, 
or  that  be  ever  ratified  any  agreement  made 
by  the  said  Wheeler  to  that  effect,  and  I  am 
anable  to  find  that  the  said  Knowles  ever 
bad  any  notice  or  knowledge  that  the  said 


King  had  assumed  the  payment  of  the  said 
note." 

On  the  trial  plaintiff  offered  no  evidence  ex- 
cept tlte  note  in  suit  While  the  assignments 
of  error  are  not  sufiiclent  to  raise  directly  the 
question  that  the  findings  of  fact  are  not  sup- 
ported by  the  evidence,  still  the  defendant 
asked  for  additional  findings  covering  the 
evidence  above  referred  to,  which  additional 
findings  should,  under  the  circumstances, 
have  been  allowed,  and  the  refusal  to  allow 
the  same  Is  aasigned  as  error.  The  evidence 
warranted  and  required  all  the  findingB  above 
quoted  except  the  sixteenth,  which,  in  our 
opinion,  is,  both  in  its  original  form  and  as 
amended,  contrary  to  the  evidence.  Wbea 
King  for  a  valuable  consideration  assumed  the 
payment  of  this  indebtedness,  he  became  the 
principal  debtor,  and  defendant  a  mere  snrety. 
If  Knowles  authorized  or  ratified  either  of  the 
extensions  of  the  time  of  payment  given  to 
King,  defendant  was  released  from  liability. 
True,  there  is  no  db:«ct  evidence  that  Knowles 
ever  had  any  knowledge  of  the  conveyance  to 
King,  or  of  the  assumption  of  the  indebted- 
ness by  him,  or  of  the  extensions  given  by 
Wheeler  to  King.  But  a  long  course  of  deal- 
ing by  an  agent  for  his  principal,  during 
which  his  acts  have  never  been  questioned  or 
in  any  manner  repudiated  by  the  latter,  will, 
as  a  general  rule,  raise  a  presumption  that  the 
agent  liad  actual  authority  to  do  what  is  done 
by  him  in  line  with  such  course  of  dealing. 
See  Columbia  Mill  Oo.  v.  National  Bank  of 
Commerce,  52  Minn.  224,  53  N.  W.  1061. 
Wheeler  had  knowledge  of  the  assumption  of 
the  mortgage  indebtedness  by  King  ever  since 
1888,  and  for  a  year  and  a  half  thereafter  col- 
lected regularly  the  semiannual  Interest  from 
him.  When  the  principal  and  last  Installmeut 
of  Interest  fell  due,  Knowles  received  only 
the  interest  Six  months  later  he  again  re- 
ceived, as  the  complaint  admits,  the  Interest 
for  that  six  months,  but  he  did  not  receive  the 
prlndpaL  Daring  all  of  this  time,  and  for  four 
or  five  years  afterwards,  no  demand  was  made 
on  defendant  by  either  Knowles  or  plaintiff  for 
either  principal  or  Interest  It  cannot  be  pre- 
sumed that,  for  four  or  five  years,  Knowles 
and  plaintiff  forgot  the  existence  of  this  indebt- 
edness, or  neglected  to  inquire  concerning  it 
or  that,  if  they  had  Inquired,  they  would  not 
hare  discovered  what  Wheeler  knew  as  to  the 
assumption  of  the  mortgage  by  King,  and  what 
Wheeler  had  done  as  to  extending  the  time  of 
payment.  If  Knowles  discovered  these  thlnga 
it  was  his  duty  promptly  to  disaffirm  Wheder's 
acts  In  extending  the  Hme  of  payment,  or  his 
failure  to  do  so  would  amount  to  a  ratification 
of  those  acts. 

On  the  facts  In  this  case,  the  presumption  ia 
that  Wheeler  had  authority  to  grant  the  exten- 
sion, or  that  Knowles  subsequently  ratified  his 
acts  in  doing  so,  and  the  court  below  erred  in 
finding  against  this  presumption.  If  Wheeler 
and  Knowles  were  both  dead,  or  Incompetent 
to  testify  for  plaintiff,  the  case  would  be  dif- 
ferent, and  a  finding  fear  either  party  might 
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perbaps^  be  sDstnlned.  But  Wbeelcr  la  a  eon*- 
petont  witness  for  plHlmtHI,  but,  bclog  her  bua- 
baod,  Is  not,  with«vt  her  consent,  a  eanipctent 
witness  for  defendant.  Gen.  St.  tSM.  {  5682. 
It  being  tB  plaintlfTB  power  to  reb«t  Vne  pre- 
aumptloB  arising  from  the  long  silence  and  ap- 
parent acqateacence  of  K>owlee  and  herself  1b 
the  acta  of  'Vfheeler,  her  failure  to  do  so,  un- 
der the  drannstaneeB,  loiTreaseB  and  strength- 
ens such  presumption,  so  that  the  finding  of  the 
court  against  this  presamption  csnnot  be  sns- 
talned.  The  order  appealed  from  !•  mwsei, 
and  a  new  trial  granted. 


ATTORNET  GBTTERAL  ex  rel.  DITSBN- 

BURY  et  al.  t.  LOOKER  et  al. 

(Supreme  Conrt  of  Michigan.    Jan.  25,  1897.) 

CoRroHATioNS  — Mi?;ouiTT  STocirnoLnRRS  Law  — 
CosariTUTioNAi.iTT— Qpo   Wahhamto. 

1.  How.  Ann.  St  }  4885a,  providing  for  the 
reiM-eeentatioa  of  the  minoritj  Btockholdera  m 
the  directory  of  cotrporatioaa,  by  authorizing 
the  cumulation  of  their  votes  m  the  election  of 
(lirectore,  is  eoDstitntional,  as  applied  to  a  life 
insurance  coimiany  organized  under  the  general 
act  of  March  30,  1869  (How.  Ann.  St.  p.  1072), 
thoujrh  changing  the  method  of  election  pre- 
scribed tiy  rts  articles  of  association,  the  right 
to  alter,  amend,  or  repeal  any  law  under  which 
corporatioDS  may  be  formed  being  reserved  to 
the  legislature  by  the  constitution  of  1S50,  un- 
der which  such  statute  was  enacted,  and  the 
act  in  question  not  being  one  which  operates  to 
deprive  the  csryoiation  of  war  aabatantial  riKht. 

2.  Quo  warranta  is  a  proper  lemsdy  to  deter- 
mine the  rigbt  of  a  relator  claiming  to  have 
been  elected  aa  a  director  of  a  corporation. 

Quo  warranto,  on  relation  of  Joseph  W.  Du: 
senbury  and  others  against  Oscar  R.  Looker 
and  others,  stockholders  and  acting  directors 
of  the  Michigan  Mutual  Life  Insurance  Oom- 
pany.    Judgment  for  relators. 

Fred  A.  Maynard,  Atty.  Oea.  (Fred  A.  Bak- 
er, of  eoanael),  foe  relabon.  C.  A.  Kent,  for 
respondenta 

MOORB,  J.  This  is  a  precesdlng  brought  to 
test  th*  Talldlty  of  tba  minority  of  stockhnld- 
«» law.  The  Micbigan  Mutual  Life  Insoranee 
Company  was  organized  JiUgr  3,  1870,  under 
a  general  law  for  the  Incorporation  «t  life 
insurance  companies,  approved  March.  80, 
XSttS.  How.  Ann.  St  p.  1072.  Section  1  ot 
tbat  act  provides,  among  other  chinga.  "that 
any  nuaaber  of  persona,  not  less  than  thirteen, 
may  aamelat*  tegetber  and  form  an  Incorpo- 
rated company,  foe  the  purpose  of  maklas  in- 
sunmoe  noon  the  lives  o<  IndlvldwaJs,  aaad 
every  insurance  pertaining  thereto,  and  to 
grant,  purchase,  and  dispose  of  annuities." 
The  next  section  la.  In  part,  aa  follows:  "Sec. 
2.  The  persons  so  associating  shall  subscribe 
articlea  of  aseodatlon,  which  shall  contain 
*  *  *  the  manner  iu  which  tbe  cerpoiate 
powers  are  te  be  exercised;  tbe  number  «t 
directors  and  other  officers,  and  tbe  manner 
of  electing  the  same,  and  how  many  of  tbe 
directors  shall  constitute  a  quonun,  and  tbe 
manner  of  filling  all  vacancies:  •  *  *  Any 
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terms  aad.eoodltions  of  membership  therein 
which  tbe  corporators  may  have  agreed  up- 
on, and  which  they  may  deem  important  to 
have  set  forth  In  such  articles."  The  arti- 
cles of  aasociatkm  of  tbe  Micbigan  Mutual 
Life  Insurance  Oompany  contain  the  follow- 
ing: "Tbe  corporaite  pewera  ot  the  company 
shall  be  exercised  by  a  board  of  directors, 
which  shall  consist  ot  twenty-one  members, 
which  may  be  Increased,  at  tbe  option  of  the 
board,  to  not  more  than  forty.  The  first 
meeting  for  tbe  election,  of  directors  shall  be 
called  by  the  present  officera,  and  held  as 
soon  as  practicable  after  these  articles  shall 
take  effect.  No  person  shall  be  eligible  who 
1*  not  owner  of  aX  least  ten  shares  of  the 
guaranty  capital  of  the  company,  and  at  least 
two-thirds  of  tbe  directors  shall  be  residents 
of  the  state  of  Michigan.  The  board,  at  their 
first  meeting,  shall  divide  themselves,  by  lot, 
late  three  equal  classes,  as  near  as  may  be, 
whese  terms  of  office  shall  expire  at  tbe 
end  of  one,  two,  and  three  years,  respectively; 
aod  thereafter  one-third  of  the  directors  shall 
be  chosen  annually,  for  the  class  whose  term 
then  expires,  who  shall  hold  office  for  three 
years,  or  until  their  successors  ore  elected. 
Th^  shall  be  chosen  by  ballot,  and  a  majori- 
ty of  all  tbe  votes  cast  shall  elect  Every 
shareholder  shall  be  entitled  to  one  vote  for 
directors  for  every  share  of  guaranty  capital 
standing  In  his  name  on  the  books  of  tbe  com- 
pauy,  and  may  vote  in  person  or  by  proxy. 
And  every  policy  holder  Insured  in  this  com- 
pany for  the  period  of  his  natural  life,  in  tbe 
siuB  of  not  lees  than  five  thousand  dollars, 
dbaU  also  be  entitled  to  one  vote  in  tbe  an- 
nual election  of  directors,  which  vote  must 
be  given  in  pecsoa.    •   •    •" 

From  the  origin  of  tbe  company,  tiie  di- 
rcctsfs  have  been  elected  according  to  the 
pruvtaions  of  said  articles. .  Relator  Joseph  W. 
Duseabury  has  been  a  stockholder  from  No- 
vember 15,  18!X>,  and  a  director  from  Janu- 
aay  20,  1881.  He  has  attended  every  meeting 
«f  the  stockholders  from  and  including  Jan- 
vtay  26k  1802,  to  Janoary  28,  ia8&  Until  tbe 
last-named  date,  he  has  never  objected  to  the 
election  of  direct»rB  in  tbe  manaer  prescrib- 
ed by  the  articles.  The  terms  ot  nine  di- 
rectors expired  in  1896,  and  notice  was  given 
of  an  election  te  fill  their  places.  On  Janu- 
ary 28,  1896,  at  the  stockholders'  meeting, 
relator  J.  W.  Dusenbury  claimed  the  right  to 
rata  his  stock  and  that  for  which  he  held 
proxies,  according  to  tbe  minority  representa- 
tion law.  He  did  not  claim  that  nuH-e  than 
nine  directors  should  be  then  elected.  He 
multiplied  tbe  number  of  shares  for  which 
he  voted  by  nine,  and  voted  half  of  this 
amount  for  hlms^,  and  half  for  bia  brother 
William  J.  Duseabury.  Tbe  stockholders  re- 
jected relator's  claim,  and  followed  tbe  arti- 
cles of  association,  in  accordance  with  which 
nine  directors  who  received  all  tbe  votes, 
save  those  of  relator  Joseph  W.  Dusenbury, 
were  declared  elected.  Respondents  receiv- 
ed each  3,655  votes.    R^atora,  through  their 
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multiplication,  claim  to  have  received  each 
5,571  votes.  In  1885  an  act  was  passed  which 
reads: 

"An  act  to  secure  the  minority  of  stockhold- 
ers, in  corporations  organized  under  gen- 
eral laws,  the  power  of  electing  a  repre- 
sentative membership  In  boards  of  direct- 
ors. 

"Section  1.  Tne  people  of  the  state  of  Mich- 
igan enact,  that  In  all  elections  for  directors 
of  any  corporation  organized  under  any  gen- 
eral law  of  this  state,  other  than  municipal, 
every  stocl^bolder  shall  have  the  right  to  vote 
In  person  or  by  proxy,  the  number  of  shares 
of  stock  owned  by  him  for  as  many  persona 
as  there  may  be  directors  to  be  elected;  or 
to  cumulate  said  shares,  and  give  one  candi- 
date as  many  votes  as  will  equal  the  num- 
ber of  directors  multiplied  by  the  number 
of  shares  of  his  stock;  or  to  distribute  them 
on  the  same  principle  among  as  many  can- 
didates as  he  shall  think  fit  All  such  corpo- 
rations shall  elect  their  directors  annually, 
and  the  entire  number  of  directors  shall  be 
balloted  for  at  one  and  the  same  time,  and 
not  separately."     How.  Ann.  St.  (  4885a. 

The  constitution  of  Michigan  adopted  In 
1850  contains  the  following:  "Corporations 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except  for  mu- 
nicipal purposes.  All  laws  passed  pursuant 
to  this  section  may  be  amended,  altered  or 
repealed." 

It  is  the  claim  of  the  respondents  that  the 
power  of  the  majority  to  elect  all  the  di- 
rectors, and  so  fully  control  the  corporation, 
is  a  vested  and  valuable  right  of  property 
reserved  by  the  constitution  of  the  United 
States  against  the  Interference  of  state  leg- 
islatures or  constitutional  conventions,  cit- 
ing In  support  of  this  proposition  Hayes  v. 
Com.,  82  Pa.  St.  618;  Baker's  Appeal,  109  Pa. 
St  461;  State  v.  Greer,  78  Mo.  188;  Smith 
V.  Railroad  Co.,  64  Fed.  272.  In  Hayes  v. 
Com.,  supra,  It  Is  true,  language  of  the  fol- 
lowing tenor  was  used:  "If  it  be  not  a 
vested  right  In  those  who  .own  a  major  part 
of  the  stock  of  a  corporation  to  elect,  if  they 
see  proper,  every  member  of  the  board  of  di- 
rectors, then  I  would  like  to  know  what  a 
'vested  right'  means.  This  was  part  of  the 
contract  under  which  they  entered  into  the 
company,  and  for  which  they  paid  their 
money,"— and  cites  In  support  of  that  propo- 
sition the  leading  Case  of  Trustees  of  Dart- 
mouth College,  4  Wheat.  518.  It  is  very  gen- 
erally agreed  that  the  Dartmouth  College 
Case  would  not  now  apply  to  a  case  where 
the  law  conferring  corporate  authority  re- 
served the  right  to  alter,  amend,  or  repeal. 
The  doctrine  of  the  right  of  the  majority  of 
the  stockholders  to  elect  the  directors  being 
a  vested  right  was  not  the  point  upon  which 
the  case  of  Hayes  v.  Com.,  supra,  was  de- 
cided. In  that  case  It  was  held  that  the 
constitutional  provision  reading,  "In  all  dec- 
dons  for  directors  or  managers  of  a  corpora- 
tion, each  member  or  share  holder  may  cast 


the  whole  number  of  bis  votes  for  one  can- 
didate, or  distribute  them  upon  two  or  more 
candidates,  as  be  may  prefer,"  did  not  ap- 
ply to  a  corporation  In  existence  at  the  time 
Che  constitutional  provision  was  adopted,  and 
the  court  says:  "It  Is  manifest  that  the 
convention  did  not  Intend  to  subject  any  pri- 
vate corporation  to  any  of  the  provisions  of 
the  constitution  which  might  in  any  degree 
change  the  charter  thereof.  If  otherwise, 
why  say,  in  second  section,  sixteenth  article, 
'the  general  assembly  shall  not  remit  ttae  for- 
feiture of  a  charter  of  any  corporation  now 
existing,  or  alter  or  amend  the  same,  or  pass 
any  other  general  or  special  law  for  the 
benefit  of  such  corporation,  except  upon  the 
condition  ttiat  such  cori>oration  shall  there- 
after hold  its  charter  subject  to  the  provi- 
sions of  this  constitution'?  This  section  is 
so  comprehensive  and  clear  tliat  nothing  Is 
left  for  surmise  or  doubt  Ciiarters  of  pri- 
vate corporations  are  left  exactly  as  tlie  new 
constitution  found  them,  and  so  they  must 
remain  until  the  companies  holding  them 
shall  enter  into  a  new  contract  with  the 
state,  by  accepting  the  benefit  of  some  futuiv 
legislation.  It  Is  only  on  the  theory  that 
the  manner  of  voting  Is  not  material  thai 
the  cumulative  system  is  sought  to  be  sad- 
dled on  this  corporation,  but  if  thla  com- 
pany does  not  hold  its  charter  subject  to  tb^ 
provisions  of  the  present  constitution,  how 
can  It  be  made  subject  to  any  one  of  such 
provisions,  material  or  immaterial?  It  might 
apply  to  a  legislative  enactment  attunpting 
to  alter  this  charter,  but  it  cannot  apply  tu 
this  case,  arising,  as  It  does,  directly  on  the 
constitution  Itself,  for  It  is  excluded  by  the 
very  terms  of  that  Instrument" 

The  case  of  Baker's  Appeal  was  a  proceed- 
ing to  determine  whether  the  American  Ac- 
ademy of  Music  was  brought  within  the  pro- 
visions of  the  constitution  providing  for 
cumulative  voting,  by  accepting  its  provi- 
sions in  the  manner  indicated  by  law.  It 
was  held,  "If,  at  a  meeting  duly  called  for 
that  purpose,  a  majority,  not  in  number,  but 
In  interest  of  the  stockholders  present  there- 
at in  person  or  by  proxy,  authorizes  such  ac- 
ceptance, then,  and  not  till  then,  can  the 
holders  of  the  major  part  of  the  capital  stock 
be  stripped  of  their  vested  right  to  elect  a 
full  board  of  directors,  all  of  their  own  selec- 
tion"; the  court  accepting  the  view  express- 
ed in  Hayes  v.  Com.,  that  the  constitutional 
provision  permitting  cumulative  voting  was 
not  intended  to^  and  did  not  apply  to  cor- 
porations In  existence,  unless  accepted  by 
them.  In  the  case  of  State  v.  Greer,  7S  M". 
188,  it  was  held  that  the  right  of  corporator- 
to  vote  at  elections  for  directors  was  a  prop- 
erty right,  and  that  a  provision  of  law  pro- 
viding for  cumulative  voting  would  not  ai> 
ply  to  a  corporation  which  held  Its  charter 
from  the  legislature,  where  the  charter  pro- 
vided that  each  stockholder  should  have  one 
vote  for  each  share  of  stock,  and  that  the 
directors  should  be  elected  by  vote  of  the 
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stockholders,  and  contained  the  further  pro- 
vision that  the  legislature  should  have  no 
power  to  alter,  suspend,  or  repeal  the  char- 
ter. It  was  further  held  that,  If  the  mode 
of  voting  Is  prescribed  by  an  Irrepealable 
charter,  It  Is  protected  by  that  provision  of 
the  constitution  of  the  United  States  which 
prohibits  the  states  from  passing  laws  Im- 
pairing the  obligation  of  contracts.  In  the 
case  of  Smith  v.  Railroad  Co.,  supra,  It  was 
held  that  a  law  passed  in  1876  providing  for 
cumulative  voting  would  not  apply  to  a  cor- 
poration obtaining  Its  charter  while  Kansas 
was  a  territory,  though  the  constitution 
adopted  when  Kansas  became  a  state  con- 
tained a  provision  providing  for  the  amend- 
ment and  repeal  of  acts  conferring  corpo- 
rate powers.  The  constitution  had  a  provl- 
Blon  that  "all  laws  and  parts  of  laws  In 
force  in  the  territory  •  •  *  shall  continue 
and  remain  In  full  force  until  they  expire  or 
Bhall  be  repealed."  The  territorial  statute 
In  force  when  the  charter  was  granted  con- 
tained the  following  provision:  "The  char- 
ter of  every  corporation  that  shall  hereafter 
be  granted  by  law,  shall  be  subject  to  altera- 
tion, 8U8i>enBlon  or  repeal  by  any  succeeding 
legislature:  provided  such  alteration  *  •  • 
or  repeal  shall  In  no  wise  conflict  with  any 
right  vested  in  such  corporation  by  Its  char- 
ter." The  court  said,  "Whether  or  not  this 
act  was  In  force  at  the  time  defendant's  char- 
ter was  granted,  it  is  not  necessary  to  de- 
cide, as  the  proviso  In  this  section  has  ex- 
tracted the  meat,  and  left  only  the  shell." 
The  case  of  City  of  Detroit  v.  Detroit  &  H. 
P.  R.  Co.,  43  Mich.  140,  5  N.  W.  275,  was  a 
case  where  a  charter  had  been  accepted  by 
a  corporation  which  had  built  a  plank  road 
and  erected  toll  gates.  It  was  sought,  by 
an  amendment,  to  require  the  company  to 
remove  a  toll  gate,  and  to  vacate  that  por- 
tion of  its  roads  then  within  the  city  ht  De- 
troit, without  compensation.  In  an  opinion 
written  by  Justice  Cooley  It  was  held  that 
"the  effect  of  the  proposed  amendment,"  If 
valid,  would  be  to  take  from  the  corporation 
about  two  miles  and  a  half  of  the  road  upon 
vchich  It  collected  toll,  and  that  "the  legis- 
lature cannot,  under  its  power  to  amend  a 
charter,  take  from  the  corporation  any  of 
Its  substantial  property;  •  •  •  that  If  the 
state  may  deprive  the  corporation  of  the 
right  to  take  tolls  on  two  miles  and  a  half 
of  its  road,  It  may  In  respect  to  any  other 
part,  and  •  •  •  may  annihilate  the  prop- 
erty of  the  corporation  altogether,  and  that 
a  statute  which  could  have  this  effect  would 
not  be  a  statute  to  amend  franchises,  but  a 
statute  to  confiscate  property.  It  would  not 
be  statute  of  regulation,  but  of  spoliation." 

We  do  not  think  any  of  these  cases,  when 
analyzed,  go  so  far  as  to  sustain  the  claim 
of  counsel  for  respondents.  It  Is  claimed  by 
the  counsel  that  the  method  of  electing  the 
directors  of  the  Michigan  Mutual  Life  Insur- 
ance Company  was  made  In  pursuance  of 
the  statute,  and  constitutes  a  contract  be- 


tween the  stockholders  of  the  company, 
which  the  legislature  cannot  set  aside;  and 
it  Is  asserted  that  the  minority  stockholders 
law  changes  the  contract  between  the  stock- 
liolders,  and  is  therefore  within  the  constitu- 
tional provision  which  forbids  impairing  the 
obligation  of  contracts.  It  would .  seem  to 
be  a  complete  reply  to  this  view  to  say  that 
the  stockholders  knew  when  they  entered 
this  corporation  that  the  constitution  reserv- 
ed to  the  legislature  the  right  to  amend,  al- 
ter, or  repeal  the  law  under  which  the  cor- 
poration was  organized.  The  stockholders 
are  as  much  bound  by  this  constitutional 
provision  as  though  it  was  contained  in  the 
articles  of  incorporation.  Parker  v.  Railroad 
Co.,  109  Mass.  506.  In  this  case  it  was  said: 
"Many  cases  have  arisen  In  this  court  in- 
volving the  construction  and  application  of 
the  power -to  amend  or  alter  charters.  The 
reservation  of  power  is  broad  and  compre- 
hensive. Whatever  may  be  its  limitations.  It 
at  least  reserves  to  the  legislature  the  right 
to  make  any  reasonable  amendments,  regu- 
lating the  mode  In  which  the  franchise 
granted  shall  be  used  and  enjoyed,  which  do 
not  defeat  or  essentially  Impair  the  object 
of  the  grant,  or  take  away  any  property  or 
rights  which  have  become  vested  under  a 
legitimate  exercise  of  the  powers  granted." 
Dam  Co.  V.  Gray,  30  Me.  547;  Shields  v. 
Ohio,  06  n.  S.  324.  In  the  case  of  Hamilton 
Gaslight  &  Coke  Co.  v.  Hamilton  City,  146 
U.  S.  270,  13  Sup.  Ct  90,  It  was  held.  In  an 
opinion  written  by  Justice  Harlan:  "A  legis- 
lative grant  to  a  corporation  of  special  privi- 
leges, if  not  forbidden  by  the  constitution, 
may  be  a  contract;  but,  where  one  of  the 
conditions  of  the  grant  Is  that  the  legislature 
may  alter  or  revoke  it,  a  law  altering  or  re- 
voking, or  which  has  the  effect  to  alter  or  re- 
voke, the  exclusive  character  of  said  privi- 
leges, cannot  be  regarded  as  one  impairing 
the  obligation  of  the  contract,  whatever  may 
be  the  motive  of  the  legislature,  or  however 
harshly  such  legislation  may  operate,  in  the 
particular  case,  upon  the  corporation  or  par- 
ties affected  by  It.  The  corporation,  by  ac- 
cepting the  grant  subject  to  the  legislative 
power  so  reserved  by  the  constitution,  must 
be  held  to  have  assented  to  such  reserva- 
tion." See,  also.  Greenwood  v.  Freight  Co., 
105  U.  S.  13,  which  is'a  very  Interesting  case, 
containing  full  discussion  of  this  subject. 
In  Railway  Co.  v.  Hellman,  109  CaL  571,  42 
I'ac.  225,  it  was  held  that,  when  an  individ- 
ual becomes  a  stockholder  In  a  corporation. 
It  is  with  the  Implied  assent  on  his  part  to 
the  right  of  the  legislature  to  alter  and 
amend  the  law,  within  the  scope  of  the  con- 
stitutional provision,  and  Is  as  binding  upon 
him  as  a  contract  to  the  like  effect  of  his 
own  making  would  be.  This  was  a  case 
providing  for  the  consolidation  of  corpora- 
tions by  a  majority  of  the  stockholders,  with- 
out regard  to  the  desire  of  stockholders  op- 
posing the  consolidation.  In  Railroad  Co.  v. 
Georgia,  06  U.  S.  350,  It  was  held  that  a  cor- 
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poration  held  the  rights  granted  to  It  under 
and  subject  to  the  law  an  It  was  when  the 
new  charter  was  granted,  and  that  where 
the  law  in  existence  when  the  corporate 
franchise  was  granted  provided  "that  the 
franchise  was  subject  to  be  riianged,  modi- 
fled  or  destroyed  at  the  Vrlll  of  the  creator," 
the  franchise  was  held  subject  to  these  pro- 
vlslona.  We  understand  tho  rule  In  relatioB 
to  the  reserratlon  of  power  to  amend,  alter, 
or  repeal  to  be  correctly  stated  in  Parter  v. 
Railroad  Co.,  already  quoted;  and,  as  stated 
by  Justice  Gray,  "A  power  reserved  to  the 
legislature  to  alter,  amend,  or  repeal  a  char- 
ter authorizes  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  subject  to 
It  which  will  not  defeat  or  substantially  im- 
pair the  object  of  the  grant,  or  any  rights 
vested  under  it,  and  which  the  legislature 
may  deem  necessary  to  secure  either  that 
object  or  any  public  right."  Sinking  Pund 
Cases,  99  U.  S.  700.  The  nature  of  a  corpora- 
tion is  therefore  an  Important  consideration 
in  determining  the  extent  of  the  reserved 
right  of  the  state  to  alter  or  amend  its  ctiar- 
ter.  Is  it  a  corporation  In  which  the  puMlc 
la  interested?  If  so,  the  legislature  may  ex> 
erclse  the  reserve  power  as  just  stated.  Is 
not  the  public  Interested  in  the  proper  con- 
trol and  management  of  great  life  insnranee 
companies,  Uke  the  Michigan  Mntoal  Life 
Insurance  Company?  Is  it  not  true  that 
their  Incomes  are  largely  drawn  from  the 
pubUc,  and  that  the  proper  or  improper  man- 
agement of  tlie  company's  affairs  affects  the 
public  as  well  as  the  stockholders?  Is  it  not 
true  that  the  policy  holders  of  the  company 
are  quite  as  much  interested  in  wliat  be- 
comes of  the  assets  of  the  company  as  the 
stockhoIdOTB  themselvee?  Tlie  answer  to 
each  of  these  questions  must  be  in  the  af- 
firmative. For  cases  in  which  the  power  to 
alter,  amend,  or  repeal  charters  or  acta  of 
incorporation  have  been  exercised,  see  Fiteb- 
bnrg  R.  R.  Oo.  V.  Grand  Junction  R.  Co.,  4 
Allen,  196;  Durfee  v.  Railroad  Co.,  5  Allen, 
230;  Roxbury  v.  Railroad  Co.,  6  Cush.  424; 
Massachusetts  Gen.  Hospital  v.  State  Assur. 
Oo,  4  Gray,  227;  Com.  v.  Eastern  B.  Co.,  103 
MasK  254;  Commissioners  on  Inland  Fish- 
eries V.  Holyoke  Water-Power  Co.,  104  Mas* 
446;  Mayor,  etc  t.  Norwich  &  W.  R.  Co., 
109  Mass.  108;  Parker' v.  Railroad  Co.,  Id. 
506;  Pennsylvania  College  Cases,  13  WalL 
190;  Holyoke  Co.  y.  Lyman,  15  Waa  600; 
Railroad  Co.  v.  Yeazie,  39  Me.  681;  Boston  & 
A.  R.  Co.  V.  Village  of  Greenbush,  5  Lans.  441; 
Flank-Road  Co.  v.  That(^er,  11  N.  Y.  102; 
Railroad  Co.  v.  Dudley,  14  N.  Y.  336;  In  re 
I.ee  &  Co.'s  Bank,  21  N.  Y.  9;  Railroad  Co.  v. 
Browneli,  2i  N.  Y.  345;  Railroad  Co.  v.  Miller, 
10  Barb.  260;  White  v.  Railroad  Co.,  14  Barb. 
569;  Hyatt  V.  McMahon,  25  Barb.  457;  Ander- 
son ▼.  Com.,  18  Grat  295;  Joslyn  v.  Steam- 
ship Co.,  12  Abb.  Pr.  N.  S.  329;  Sherman  v. 
Smith,  1  Black,  587;  Perrin  v.  Oliver,  1 
Minn.  202  (GIL  176);  Iron  Oty  Bank  t.  Pitt»- 
burgh,  37  Pa.  St.  340;  Com.  v.  Payette  Coun- 
ty R.  Co.,  55  Pa.  St.  452;   Shields  v.  Ohio,  95 


n.  S.  824;  Maine  Cent.  R.  Co.  r.  Maine,  00  U. 
S.  610;  Greenwood  v.  Freight  Co.,  106  U.  S. 
13;  Close  ▼.  Olenwood  Cemetery,  lOT  U.  S. 
466,  2  Sap.  Ct  267;  Waterworks  v.  Scbottler. 
110  U.  S.  348,  4  Sup.  Ct  48;  Hamilton  Gaii- 
light  &  Coke  Co.  v.  Hamilton  City,  146  U.  a. 
258,  13  Sup.  Ct.  00;  BlsseU  v.  Heath,  98  Mi<A. 
472,  57  N.  W.  586. 

We  do  not  think  It  can  be  said  tbat  the 
minority  law  changes  the  character  of  the 
business  in  which  the  Michigan  Mutual  life 
Insurance  Company  Is  engaged,  or  tbat  tt 
takes  away  any  substantial  right  acquired 
by  the  corporation.  It  changes  the  terms  of 
office  of  the  directors,  and  provides  for  a 
representation  on  the  board  of  directors  of 
a  minority  of  the  stockholders.  We  do  not 
think  this  disturbs  any  vested  right  such  as 
Is  referred  to  by  the  cases  cited  by  counsel 
for  respondent  (see  Miller  ▼.  State^  15  Wall 
478),  and  that  the  minority  law  la  constitu- 
tional. 

It  is  objected  that  quo  warranto  is  not  tbe 
remedy.  Quo  warranto  was  teougbt  in  many 
of  the  cases  cited.  State  v.  Greer,  sopra: 
Hayes  r.  Com.  sui>ra.  And  we  think  It  tbe 
proper  remedy.  Ftey  ▼.  Mlchie.  68  Mich.  323^ 
30  N.  W.  184.  The  relators  were  elected  aa 
directors,  and  should  have  been  so  declared. 
In  view  of  the  fact  tbat  the  annnal  meeting 
of  the  stockholders  win  be  h^d  so  soon,  it 
will  not  be  necessary  to  make  any  further 
order  In  tbe  proceeding.  Costa  are  given  to 
relators.    Tbe  other  Jostlces  caacarrett. 


RBNARD  T.  THOMAS  ct  aL 
(Supreme  Court  of  Nebraska.    Jan.  19l,  1887.) 

Appbal — TiMB  OF   TAKi:fO. 

Ao  appeal  to  the  supreme  court,  not  takes 
wttttln'six  months  from  the  date  of  tbe  rendi- 
tion of  the  decree  or  fiaal  order  aoasht  to  be 
reviewed,  will  be  dismissed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Burt  county; 
Ferguson,  Judge. 

Action  by  £dward  Benaxd  against  Ira 
Thomaa  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.     Dismissed. 

Ira  Thomas,  for  appellanta.  H.  H.  Banreo. 
for  appellea 

NORVAL,  J.  This  is  an  appeal  from  a  de- 
cree rendered  in  the  coort  below  on  tbe  17th 
day  of  November,  1893,  foreriosing  a  tax 
lien.  The  transcript  waa  filed  in  tbla  court, 
and  tlie  appeal  docketed  on  May  IS,  IS9i. 
wbich  was  more  than  six  months  a/ter  tbe 
rendition  of  tbe  decree;  hence  tUa  court  has 
no  Jurisdiction  of  tbe  cause.  Verges  t. 
Roush,  1  Neb.  113;  Glore  v.  Hare.  4  Neb. 
131;  Schuyler  v.  Hanna,  28  Neb.  801,  44  N. 
W.  731;  Fitzgerald  v.  Brandt,  36  Neb.  683. 
54  N.  W.  992;  WIthneD  v.  City  of  Omaha. 
37  Neb.  821,  56  N.  W.  881;  Tmat  Oo  v. 
Ay«r,  38  Neb.  891.  57  N.  W.  587.  The  appeal 
is  accordingly  dismissed.    Dismissed. 
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OMAHA  LOAN  &  TRUST  CO.  SAV.  BANK 

T.  KNIGHT  et  al. 
(Supreme  CJoun  of  Nebraska.    Jan.  19,  1897.) 
Al-PEAL— TiMB  OF  Taking— ApPEARASoic—ErcECT. 

1.  A  Judgment  or  decree,  from  which  no  ap- 
peal has  been  taken  within  the  statutory  time, 
will  not  be  reviewed  by  the  appellate  court. 

2.  A  general  appearance  by  a  defendant  in  a 
cause  is  a  waiver  of  all  defects  in  the  issuance 
and  service  of  the  summons,  and  gives  the  court 
jurisdiction. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty; Ferguson,  Judge. 

Action  by  the  Omalia  Loan  &  Trust  Com- 
pany Savings  Bank  against  Benjamin  F. 
Knight  and  others.  Judgment  for  plaintUt. 
From  a  deficiency  Judgment  against  Adeline 
F.  Knight,  she  appeals.     Affirmed. 

John  L.  Carr,  for  appellant.  FnuiclB  A. 
Brogan,  for  appellee. 

POST,  O.  J.  On  the  5th  day  «f  November, 
1802,  a  decree  of  foreclosure  of  a  real-estate 
mortgage  was  entered  In  the  cause  In  the 
court  below,  it  finding  that  there  was  due 
the  plaintiff  from  Benjamin  P.  Knight  and 
Adeline  F.  Knight  the  sum  of  $2,671.86,  and 
directing  that  the  mortgaged  premises  be 
Bold  to  satisfy  the  same  unless  said  sum 
shoDld  be  paid  within  20  days  from  that 
date,  and  "that,  if  there  be  any  balance  re- 
maining due  the  plaintiff  after  said  sale,  a 
Judgment  shall  be  rendered  In  favor  of  the 
plaintiff  and  against  the  defendants  Ben- 
jamin P.  Knight  and  Adeline  F.  Knight  for 
the  amount  thereof."  Subsequently  an  or- 
der of  sale  was  issued,  and  the  property  sold 
thereunder,  which  sale  was  duly  confirmed 
by  the  court  Thereafter,  on  April  4,  1893, 
plalntiflT  filed  a  motion  for  a  deficiency  Judg- 
ment, and  notice  of  the  time  and  place  of 
the  hearing  thereof  was  served  upon  the 
defendants  by  delivering  to  Benjamin  P. 
Knight  personally  a  true  and  certified  copy 
of  the  notice  and  motion,  and  by  leaving  a 
like  copy  of  each  for  Adeline  F.  Knight  at 
ber  usual  place  of  residence  in  Douglas 
county.  Pending  the  bearing  of  this  motion, 
Mrs.  Knight  filed  a  petition  to  modify  the 
said  decree  of  foreclosure  so  far  as  it  found 
that  she  was  liable  for  a  judgment  for  any 
deficiency  there  should  be  after  the  sale  of 
the  property.  A  deficiency  Judgment  was 
rendered  against  Benjamin  P.  Knight  on 
April  27,  1893,  and  the  motion  for  a  deficien- 
cy Judgment  against  Mrs.  Knight  was  con- 
tinued to  await  the  hearing  of  her  applica- 
tion to  modify  the  decree.  At  the  Septem- 
ber, 1893,  term  of  the  court,  to  wit,  on  No- 
vember 23,  1803,  the  petition  to  modify  the 
decree  was  denied,  and  a  deficiency  Judg- 
ment was  rendered  against  Adeline  F. 
Knight  for  $920.06.  Afterwards,  and  at  the 
February,  1894,  term,  a  motion  was  filed  by 
her  to  set  aside  the  deficiency  judgment  ren- 
dered at  the  preceding  terra,  which  motion 


was  denied  on  March  27,  1894.  The  tran- 
script on  appeal  was  filed  in  this  court  on 
the  6th  day  of  June,  1S94. 

Most  of  the  questions  argued  in  the  brief 
of  appellant  are  based  upon  alleged  errors 
in  the  cause  preceding  the  entry  of  either  the 
original  decree  or  the  deficiency  judgment, 
which  was  rendered  against  Mrs.  Knight, 
and  cannot  now  be  reviewed,  inasmuch  as 
the  decree  of  foreclosure  was  rendered  more 
than  two  years,  and  the  deficiency  judgment 
was  entered  more  than  six  months,  prior  to 
the  docketing  of  the  appeal  in  this  court 
No  appeal  having  been  taken  from  such 
judgments  or  decree  within  the  statutory 
limit  there  is  no  jurisdiction  to  review  either 
of  them.  Renard  v.  Thomas  (decided  the 
present  term)  69  N.  W.  932  and  cases  there 
cited.  Neither  of  the  appellants  is  in  a  situa- 
tion to  take  advantage  of  the  errors  of  the 
court  in  entering  the  decree  or  deficiency 
Judgment,  if  errors  were  committed.  The 
sole  matter  before  the  court  for  determina- 
tion is  the  correctness  of  the  decision  deny- 
ing the  motion  to  set  aside  the  deficiency 
Judgment  rendered  against  Mrs.  Knight,  as 
that  was  the  only  order  from  which  an  ap- 
peal has  been  prosecuted  In  time.  The 
ground  of  the  motion  is  that  the  deficiency 
judgment  was  irregularly  obtained,  in  that 
tlie  summons  served  on  Mrs.  Knight  did  not 
apprise  her  that  plaintiff  claimed  a  deficien- 
cy judgment  The  summons  contained  this 
indorsement:  "Amount  claimed  of  defend- 
ant by  the  plaintiff  is  $ ,  and  foreclo- 
sure of  mortgage."  Whether  this  was  suffi- 
cient to  authorise  the  entry  of  a  personal 
Judgment  in  the  case  against  Mrs.  Knight  is 
wholly  immaterial,  for  two  reasons:  First 
Notice  of  the  application  for  the  deficiency 
Judgment  was  duly  served  upon  her.  In  the 
next  place,  she  appeared  and  resisted  the 
application,  and  subsequently  moved  to  set 
aside  the  judgment  for  deficiency.  This  con- 
stituted a  waiver  of  the  defects.  If  any  there 
were,  in  the  Indorsement  on  the  summons. 
Cropsey  v.  WIggenhom,  3  Neb.  108;  Orr  v. 
Seaton.  1  Neb.  105;  Crowell  v.  Calloway,  3 
Neb.  215;  White  v.  Merriam,  16  Neb.  96,  19 
N.  W.  703;  Warren  v.  Dick,  17  Neb.  241,  22 
N.  W.  462;  Tootle  v.  Jones,  19  Neb.  588,  27 
N.  W.  BS.').  No  error  was  committed  In  re- 
fusing to  vacate  the  deficiency  judgment, 
and  the  order  is  accordingly  affirmed.  Af- 
firmed. 


WHITNEY,  Sherlir.  v.  GRETNA  STATE 

BANK. 

(Supreme  Onrt  of  Nebraska.    Jan.  19,  1897J 

Paktnership— What  Constitotes  —  Evidencb  — 
Hahmless  Bkkor. 
1.  The  receipt  by  a  party  of  a  share  of  the 
profits  of  a  venture  merely  as  compensation  for 
services,  such  party  having  no  interest  in  the 
property  made  the  subject  of  the  venture,  and 
no  power  in  the  management  or  control  of  such 
property  other  than  that  of  an  ordinary  retail 
salesman    thereof,    does    not    constitute    such 
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person  a  partner.  Aetna  Ins.  Co.  t.  Bank  ot 
Wilcox,  67  N.  W.  449,  48  Neb.  544,  followed. 

2.  It  is  not  reversible  error  for  a  court  to 
reject  an  offer  of  competent  and  relevant  evi- 
dence if  the  evidence  rejected,  when  considered 
with  all  other  evidence  bearing  on  the  issue  to 
which  it  was  directed,  would  not  support  the 
conclusion  sought  to  be  established  by  the  re- 
jected evidence. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sarpy  county;  Key- 
8or,  Judge. 

Beplevln  by  the  Gretna  State  Bank  against 
Howard  Whitney,  sheriff.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Chas.  B.  Keller  and  Clinton  N.  P^ell,  for 
plaintiff  In  error.  Gregory,  Day  &%ay,  for 
defendant  In  error. 

RAGAN,  C.  This  18  an  action  In  replevin 
for  a  dtock  of  goods,  brought  to  the  district 
court  of  Sarpy  county  by  the  Gretna  State 
Bank  against  Howard  Whitney,  sheriff  of 
said  county.  The  bank's  claim  was  that  the 
goods  belonged  to  A.  U.  Hancock;  that  he 
became  Indebted  to  it  (tbe  bank)  in  a  large 
sum  of  money,  and  pledged  the  goods  by 
chattel  mortgage  to  it  to  secure  his  debt. 
The  sheriff  claimed  that  tbe  goods,  after  and 
before  the  making  of  tbe  bank's  mortgage, 
were  the  property  of  A.  U.  Hancock  and  S. 
E.  Wolverton;  that  these  two  parties  were 
co-partners;  that  be  had  seized  tbe  goods  as 
theirs  by  virtue  of  certain  attachments  is- 
sued at  tbe  Instance  of  their  creditors.  The 
case  was  tried  to  the  court  without  a  Jury, 
a  finding  and  Judgment  rendered  in  favcw  of 
the  bank,  and  tbe  sheriff  prosecutes  bere  a 
petition  In  error. 

1.  It  is  Insisted  that  the  finding  of  the  conrt 
that  the  mortgaged  property  was  tbe  Indi- 
vidual property  of  A.  U.  Hancock  and  that 
Hancock  and  Wolverton  were  not  co-partners 
is  not  supported  by  sufficient  evidence.  Tbe 
evidence  shows  without  substantial  conflict 
that  Hancock  established  a  general  store  at 
Gretna,  Neb.;  that  be  furnished  all  tbe  capi- 
tal that  went  into  that  business;  that  Wol- 
verton never  furnished  any  capital  for  the 
venture;  that  Hancock  employed  Wolverton 
to  conduct  tbe  store,  and  in  lieu  of  a  salary 
promised  to  pay  him  as  compensation  for  bis 
services  "a  living  out  of  the  business,"  and, 
If  the  venture  proved  profitable,  one-half  of 
the  profits.  The  evidence  further  discloses 
that  Wolverton  took  charge  of  tbe  store  and 
conducted  the  business  under  this  agreement 
as  clerk  and  manager;  that  he  and  Hancock 
held  themselves  out  to  the  world  as  co-part- 
ners; on  their  letter  heads  they  designated 
themselves  as  A.  U.  Hancock  &  Co.;  that  In 
their  reports  to  commercial  agencies  they 
held  themselves  out  as  co-partners;  and  that 
the  creditors  represented  by  tbe  sheriff  In 
this  suit  believed  they  were  co-partners,  and, 
relying  upon  that,  gave  them  credit.  If  this 
was  an  action  by  some  creditor  of  Han- 
cock &  Co.  against  Hancock  &  Wolverton  to 


recover  a  debt  for  goods  be  bad  sold  them 
relying  upon  tbe  fact  that  tbey  were  co- 
partners, we  have  not  tbe  slightest  doubt  but 
that  Hancock  &  Wolverton,  by  reason  of 
their  conduct,  would  be  estopped  as  against 
such  creditor  from  asserting  that  they  -were 
not  In  fact  co-partners.  But  tbls  Is  not  tbe 
case  before  us.  Tbe  question  presented  to 
us  Is:  Were  these  men  In  fact  co-partners? 
Was  the  property  involved  in  tbts  action  co- 
partnership property,  or  was  It  tbe  property 
of  Hancock?  The  relation  of  co-partners 
rests  In  contract.  Whether  two  or  more  per- 
sons are  co-partners  depends  upon  intention, 
and,  while  a  co-partnership  may  be  establish- 
ed by  the  course  of  dealing  and  tbe  conduct 
of  the  parties,  and  perhaps  by  the  admission 
of  each  member  thereof,  still  the  relation,  if 
It  exists,  milst  rest  In  tbe  consent  and  tbe 
intention  of  the  parties  thereto.  It  is  some- 
times said  In  tbe  books  that  parties,  by  tbeir 
course  of  dealing,  may  make  themselves 
partners  as  to  creditors,  notwithstanding 
tbey  were  not  In  fact  partners.  But  tbis  ex- 
pression Is  not  strictly  accurate.  An  exam- 
ination of  all  those  cases  we  think  will  show 
that,  where  parties  who  were  not  partners 
have  nevertheless  been  held  liable  as  such, 
they  were  so  held  liable  because,  by  tbeir 
conduct,  tbey  had  estopped  themselves  from 
averring  that  they  were  not  partners.  But 
in  no  case  that  I  have  been  able  to  find  has 
any  court  assumed  to  bold  that  two  or  more 
persons  were  co-partners  as  a  matter  of  law 
when  the  persons  bad  never  agreed  or  intend- 
ed to  become  such.  Tbe  fact  that  WolTcr- 
ton  was  to  receive  as  comi>enBation  bis  liv- 
ing from  the  business,  and  was  to  receive  a 
share  of  the  profits  of  the  venture  if  It  sboubl 
prove  profitable,  would  not  alone  support  a 
finding  that  Wolverton  and  Hancock  were 
co-partners.  It  takes  more  than  that  to  con- 
stitute a  co-partnership.  Wolverton  had  no 
interest  In  the  subject-matter  of  the  venture. 
He  had  no  x)ower  In  the  management  or 
control  of  this  venture  other  than  that  of  an 
ordinary  retail  salesman.  In  Aetna  Ins.  Co. 
V.  Bank  of  Wilcox;  48  Neb.  644,  67  N.  W. 
449,  the  precise  question  presented  here  was 
decided,  and  the  court  held  that:  "The  re- 
ceipt by  a  party  of  a  share  of  the  profits  of  a 
venttire  merely  as  compensation  for  services, 
such  party  having  no  interest  in  tbe  prop- 
erty made  tbe  subject  of  tbe  venture,  and  no 
power  in  the  management  or  control  of  such 
property  other  than  that  of  an  ordinary  re- 
tail salesman  thereof,  does  not  constitute  such 
person  a  partner."  Tbe  decision  in  this  last 
case  followed  Waggoner  v.  Bank,  43  Neb.  84, 
61  N.  W.  112,  and  Gibson  v.  Smith,  31  Neb. 
354,  47  N.  W.  1052.  We  have  been  to  some 
pains  to  re-examine  tbis  question,  and  we 
are  satisfied  that  tbe  rule  announced  in  tbe 
cases  referred  to  is  supported  by  tbe  great 
weight  of  authority. 

2.  Tbe  mortgage  In  controversy  was  filed 
and  possession  of  the  goods  taken  by  the 
bank  on  tbe  17th  of  October,  1891.     On  tbe 
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19tb  of  that  month  Wolverton  wrote  to  one 
-of  the  creditors  represented  by  the  sheriff 
here  the  following  letter:  "Gentlemen: 
Yours  of  the  19th  at  band,  and  would  say  tbat 
our  affairs  are  In  the  hands  of  a  bank  recelT- 
«r.  Everything  Is  out  of  our  controL  Mr. 
Hancock's  Individual  liabilities  were  so  large 
that  be  bad  to  mortgage  everything  that  be 
had  to  the  bank."  On  the  trial,  counsel  for 
the  sheriff  offered  to  read  this  letter  in  evi- 
dence. The  court  rejected  the  offer,  and  it 
is  now  insisted  tbat  this  action  of  the  court 
was  erroneous.  Treating  this  letter  as  a  dec- 
laration and  admission  by  Wolverton  that  he 
«nd  Hancock  were  partners,  and  that  It  was 
competent  and  relevant  evidence,— a  point 
not  decided,— we  are  clearly  of  opinion  that 
the  plaintiff  In  error  was  not  prejudiced  by 
the  court  refusing  to  consider  this  letter  in 
«vldence  for  the  reason  that,  If  the  letter  be 
considered  In  evidence  with  all  the  other  evi- 
dence bearing  on  the  Issue  to  which  it  was 
directed,  the  court  would  still  not  have  been 
Justified  In  finding  that  Wolverton  and  Han- 
-cock  were  co-partners. 

3.  On  the  trial  of  the  case  the  books  of  ac- 
count used  at  the  Hancock  store  were  brought 
into  court  by  a  subpoena.  These  books,  at  the 
request  of  the  sheriff,  were  examined  by  a 
(gentleman,  and  be  was  then  called  as  a 
witness,  and  the  sheriff  offered  to  prove  by 
him  tbat  he  had  examined  the  books,  and  that 
the  account  therein  between  Hancock  &  Co. 
and  the  bank  did  not  show  any  entry  with 
reference  to  a  note  which  Hancock  claimed 
tae  liad  sold  to  the  bank;  and  that  the  books 
did  not  show  that  the  money  which  It  was 
claimed  the  bank  had  furnished  to  Hancock 
on  the  note  discounted  went  into  the  business 
of  the  store.  The  refusal  of  the  court  to 
permit  this  testimony  to  be  given  Is  the  final 
Assigrnment  of  error  argued  here.  We  think 
the  evidence  offered  was  wholly  Immaterial. 
It  did  not  tend  to  prove  or  disprove  any  Is- 
sue being  litigated.  If  Hancock  discount- 
ed a  note  at  the  bank,  and  neglected  to  make 
memoranda  thereof  on  his  account  books,  the 
absence  of  such  memoranda  would  not  tend 
to  prove  tbat  the  bank  had  not  discounted 
the  note;  and  certainly  the  bank  was  under 
■•  obligation  In  this  case  to  see  that  Han- 
cock appropriated  the  money  loaned  to  him 
towards  the  conduct  of  the  store.  The  Judg- 
aaent  of  the  district  court  is  right,  and  is  af- 
-flrmed.    Affirmed. 


AUIiTMAN,  MILLER  &  CO.  v.  WARD  et  al. 

(Supreme  Court  of  Nebraska.    Jan.  19,  1897.) 

Appeal- Wbioht  of  Gvidence. 

Evidence  examined,  and  held  to  sustain  the 
findings  of  the  ilistrict  court  (1)  that  the  appel- 
lees were  inuoceut  purchasers  for  a  valuable 
consideration  of  certain  real  estate;  (2)  that 
Mipellees  never  assumed  and  promised  to  pay 
toe  judgment  of  appellants. 
(Syllabus  by  the  Court.) 


Appeal  from  district  court,  Lancaster  coun- 
ty;  Strode,  Judge. 

Action  by  Aultman,  Miller  &  Co.  against 
J.  T.  Ward  and  others  to  establish  and  en- 
force a  Judgment  lien.  From  a  decree  for 
defendants,  plaintiff  appeals.    Affirmed. 

Davis  &  Hlbner,  for  appellant  S.  L.  Oelst- 
hardt  apd  F.  E.  Brown,  for  appellees. 

RAOAN,  0.  J.  T.  Ward  executed  and  de- 
livered two  promissory  notes  to  Aultman, 
Miller  &  Co.,  herdnafter  called  Aultman.  On 
the  18th  of  March,  18S9,  Aultman  sued  Ward 
on  these  notes  before  a  justice  of  the  peace 
of  Lancaster  county.  Counsel  for  Aultman 
used  the  notes  In  lieu  of  a  bill  of  particulars. 
By  mistake  the  summons  was  directed  to  S. 
T.  Ward,  and,  though  personally  served  on 
J.  T.  Ward,  was  returned  as  'served  on  S.  T. 
Ward.  J.  T.  Ward  made  no  appearance  In 
the  action,  and  Judgments  by  default  were 
rendered  on  the  notes  against  S.  T.  Ward. 
In  January,  1890,  a  transcript  of  these  Judg- 
ments was  duly  Bled  and  docketed  in  the 
office  of  the  clerk  of  the  district  court  of  said 
Lancaster  county.  At  the  time  of  the  filing 
of  this  transcript  J.  T.  Ward  was  the  owner 
of  a  tract  of  land  in  said  Lancaster  county, 
and  afterwards,  in  May,  1890,  be  sold  and 
conveyed  such  real  estate  to  Levi  Ward  and 
Mary  H.  Ward.  In  December,  1892,  Ault- 
man brought  this  suit  ;to  the  district  court 
of  Lancaster  county,  making  J.  T.  Ward, 
Levi  Ward,  and  Mary  H.  Ward  defendants. 
Aultman,  in  his  petition,  set  out  the  facts 
already  enumerated,  and  also  alleged  that 
Levi  Ward  and  Mary  H.  Ward  had  assumed 
and  agreed  to  pay  the  Aultman  Judgments  in 
consideration  of  the  conveyance  to  them  of 
the  land  by  J.  T.  Ward.  Aultman  prayed 
that  the  judgments  rendered  before  the  jus- 
tice of  the  peace,  and  the  transcript  thereof 
docketed  in  the  office  of  the  clerk  of  the  dis- 
trict court,  might  be  amended  into  judgments 
against  J.  T.  Ward  instead  of  S.  T.  Ward, 
and  declared  a  lien  upon  the  real  estate  con- 
veyed by  J.  T.  Ward  from  the  date  of  the 
filing  of  such  transcript,  and  for  a  personal 
Judgment  against  Levi  Ward  and  Mary  H. 
Ward  for  the  amount  of  such  judgments. 
Levi  and  Mary  H.  Ward  defended  the  action 
upon  the  ground  that  they  had  purchased  the 
real  estate  of  J.  T.  Ward  for  a  valuable  con- 
sideration, without  knowledge,  actual  or  con- 
structive, of  the  Aultu]an  judgments,  and 
denied  that  they  ever  assumed  or  promised 
to  pay  such  judgments.  The  district  court 
found  that  Levi  and  Mary  H.  Word  pur- 
chased the  real  estate  of  J.  T.  Ward  on  May 
6,  1890,  in  good  faith  and  for  a  valuable  con- 
sideration, and  without  any  knowledge,  ei- 
ther actual  or  constructive,  of  the  Aultman 
Judgments;  and  further  found  that  they 
never  assumed  or  promised  to  pay  those 
Judgments,  and  entered  a  decree  that  they 
"go  hence  without  day,  and  recover  their 
costs."    The  court  also  entered  a  decree  in 
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favor  of  Anltman  amending  the  ludgmenta, 
and  the  transcript  thereof,  so  as  to  mafce  the 
Judgments  of  record  against  J.  T.  Word. 
From  this  decree  Aultman  has  appealed. 

1.  The  entire  argument  of  the  appeUant  is 
directed  to  the  contention  that  the  findings 
of  the  district  court  are  not  sustained  by  suf- 
ficient evidence.  We  tbluk  they  are.  In- 
deed, we  think  under  the  evidence  the  court 
would  not  have  been  Justified  In  rendering 
any  other  decree  than  the  one  it  <tld.  Ijevi 
and  Mary  H.  Ward  are  iBBooent  purchasers 
for  value  of  the  real  estate  npon  which  It 
Is  sought  to  fasten  the  Hen  of  the  Aultman 
Judgments,  and  they  became  snch  purchasers 
for  value,  parted  with  before  either  actual  or 
conrtmctive  notice  of  the  Aultman  Judg- 
ments; and  there  is  no  room  In  the  record 
for  the  contention  that  they  a«sa»ed  <x 
agreed  to  pay  the  Anltman  Judgments  as  a 
part  of  the  consideration  for  the  conveyance 
to  them  of  the  real  estate.  The  appeHast, 
by  the  decree  of  the  court,  has  smcceeded  Im 
having  a  Judgment  which  was  rendered 
against  S.  T.  Ward  amended  and  changed  so 
as  to  be  a  Judgment  against  J.  T.  Ward,  the 
party  whom  It  sued,  and  as  snch  It  stands 
of  record  In  the  office  of  the  clerk  of  the  dls- 
trict  court  of  Lancaster  county,  and  from  the 
date  of  the  decree  appealed  from  It  became 
a  lien  upon  any  real  estate  that  J.  T.  Ward 
owned  In  that  county.  This  was  all  the  ap- 
pellant was  entitled  ;te.  The  appeal  Is  entire- 
ly witboiut  merit,  aad  the  decree  of  tl>e  dls- 
irlct  court  is  aflh-med.     Affirmed. 


SMITH   V.   BGAGI.B,   SheriC. 
(Supreme  Court  of  Nebraska.    Jan.  19,  1S07.) 

APPSAI^-TBASeCHIlT— ScrPICIENCI— Stiptila- 

noNS. 
The  filing  of  the  original  pleadings  aad 
other  documeuts  belongiug  to  the  records  of 
the  district  court  does  not  take  the  place  of  the 
certified  transcript  which  the  statute  requires 
as  a  fouudatiou  for  appellate  proceedings, 
even  though  the  parties  may  stipulate  to  that 
effect.  Muore  v.  Watetmau,  68  N.  W.  040,  40 
Neb.  498,  followed. 
(Syllabus  by  the  CiODrt.) 

Error  to  district  court.  Valley  county;  Har- 
rison, Judge. 

Action  by  Sarah  C.  Smith  against  William 
H.  Beagle,  sheriff,  for  conversion.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Coffin  &  Stone  and  O.  A.  Munn,  for  plaintiff 
in  error.  A.  M.  Robbins,  for  defendant  In 
error. 

IRVINE,  C.  We  have,  in  this  case,  prop- 
erly authenticated,  a  bill  of  exce()tioos,  and  a 
transcript  of  the  verdict,  niotioa  foe  new 
trial,  and  Judgment  In  addition  to  this, 
there  Is  a  bundle  of  loose  pap^v,  which  look 
as  If  they  might  be  the  original  files  from 
the  office  of  the  clerk  of  the  district  court, 
but  not  authenticated  as  such,  and  a  atlpn- 


latloB  of  counsel  that  the  original  files  may 
be  used  la  lieu  of  a  tranacriiA.  Tbls  does  not 
comply  with  the  statutes  reguiating  proceed- 
ings In  this  eoort.  Moore  v.  Waterman,  4« 
NeA>.  406,  68  N.  W.  940;  BeU  v.  Seller,  40 
Ne^.  501,  86  N.  W.  941;  Sehw>l  IHst.  No.  49 
T.  Cooper,  44  Neb.  714,  62  M.  W.  1064;  Mc- 
Donald V.  Gratww,  «C  Neb.  406,  64  N.  W. 
1093;  Otis  v.  Butters,  46  Neb.  4S2,  64  K.  W. 
10»;  Peek  v.  Trust  Co.,  4®  Neb.  — »  «9  K. 
W.  777.  Wltbsut  a  tra»scri|>t  of  tlie  plead- 
ings, w«  are  nnable  to  examine  tiie  evidence 
to  Bseertain  wbe4^r  It  was  sufficient  to  sup- 
port the  verdict,  as  we  have  no  means  of  de- 
termining what  was  In  issve.  Nor  iim.ve  we 
the  InstTMCtiotM  beferc  ns  for  exaaolBatioo. 
AH  asslgMBeitts  of  error  relate  *•  voeKioM 
of  tills  character.    Affirmed. 

HARRISON,  J.,  not  sitting. 


NORFOLK  NAT.  BANK  v.  NBNOW. 

(Supreme  Court  of  Nebraska.    Jan.  19.  18B7.) 
Pledge— Notice— HusBANB  asd  Wipb. 

1.  A  father  owned  a  negotiable  aote,  pay- 
able to  bis  order,  secured  by  a  real-estate  mort- 
gage. Before  the  matirrity  of  the  note  be 
gave  it  to  his  daqglKer,  and  at  the  sa^  tiine 
daly  executed  and  delivered  to  her  an  assign- 
ment of  the  mortgage.  The  daughter  delivered 
the  note  and  mortgage  assignment  to  her  hus- 
band for  deposit  in  a  baak  for  oollectioB.  The 
liUBbamI  bonswed  Bkoaey  oC  tlie  bank,  and 
pledged  the  note  as  security.  Bdd,  that  the 
mortgnge  assignment  accompanying  the  note 
was  sufficient  to  put  the  bank  on  inqmry  as  to 
the  husband's  title  to  the  nste. 

2.  A  husband  otay  act  as  the  agent  of  his 
wife,  but,  in  ordtr  to  bind  her,  he  must  previ- 
ouslv  be  authorized,  or  she  must,  with  a 
knowledge  of  his  acts,  subsequently  ratify  tkeai. 

<(^Uabus  by  ite  OoatU 

Error  to  district  court,  lladlson  connty; 
Jackson,  Judge. 

Action  by  Minna  Neno^w  against  the  Nor- 
folk National  Bank.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Powers  &  Hays,  for  plaintiff  in  error. 
Mapes  A  Haaea,  for  defendant  In  error. 

RAGAN,  C.  In  the  distrtet  court  of  Madi- 
son coonty,  Minna  Nenow  sued  the  Norfolk 
National  Bank,  alleging  for  cause  of  actkw 
that  about  October,  1801,  tiae  left  with  the 
bank  for  collection  a  note  which  she  owned; 
that  the  bank  had  collected  the  note,  and  re- 
fused to  pay  to  her  its  proceeds.  The  de- 
fense of  the  ban^  was  that  about  the  1st  of 
January,  1892,  the  husband  of  Mrs.  Nenow 
became  Indebted  to  it,  for  which  he  executed 
his  note,  and  to  secure  the  i»yment  of  the 
same  be  "turned  ever  and  caused  to  be 
assigned"  to  the  bank  the  note  of  Mrs.  Ne- 
now, with  her  knowledge  and  consent,  and 
that  It  had  collected  Mrs.  Neuew's  note,  and 
applied  the  proceeds  to  the  husband's  debt 
Mrs.  Nenow  ba^ig^^j^qrdlct  and  Judgment 
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and  the  benk  btw  prosecnted  iwra  a  petition 
In  error. 

1.  Tbe  first  argument  is  that  the  verUct  Is 
aasupported  by  aufficiemt  ertdence.  nie  eTl- 
denee  is  uncxintradlcted  that  on  the  20th 
of  June,  l(li$7,  one  WilHam  Boche  executed  Ms 
note  for  $200,  doe  two  years  after  date,  pay- 
able to  the  order  ot  Carl  HiHe,  to  whom  «ald 
note  was  delirered;  and  secured  the  pay- 
ment of  the  «ame  by  a  real-estate  mortgage. 
Carl  HiBe  was  the  father  of  tbe  defendant 
in  error,  and  some  time  In  January,  1888,  he 
made  her  a  present  of  this  note,  anii  deUv- 
ered  it  to  her,  and  at  the  same  time  duly 
execi'ted  and  acknowledged  and  deMrered  to 
ber  an  assignment  of  the  mortgage  securing 
tbe  note.  This  note— the  assignment  of  tbe 
mortage  being  therewith,  the  note  at  tbe 
time  not  being  indorsed  by  the  defendant  tn 
enx>r— was  delirered  by  the  hnsband  to  the 
bank  as  collateral  security  for  a  debt  he 
owed  it,  and  the  note  aubsequently  c(dlected 
by  the  bank,  and  the  proceeds  applied  to- 
wards the  liquidation  of  the  husband's  debt 
There  is  a  conflict  in  the  eyidenee  as  to  what 
iBdoraements  were  on  the  note  at  the  ttme 
the  tank  received  tt,  but  tbe  evidence  tends 
rery  strongly  to  show  that  tbe  note  at  that 
time  was  Indorsed  >  "Pay  to  theorderof  Minna 
Nenow.  Carl  Hllle."  Tbe  theory  of  Mrs. 
Nenow  was  (and  the  evidence  introduced  in 
ber  behatf  tends  to  support  it)  that  she 
placed  this  note  in  her  husband's  bands,  and 
imtmcted  him  to  deposit  It  in  the  bank  for 
collection;  that  she  did  this  becanse  her 
father  had  told  ber  to  do  so;  tliat  soon  after 
the  note  was  so  deposited  sbe  called  at  the 
bank,  and  inquired  tf  tt  had  been  collected, 
and  was  Informed  that  It  had  not;  that. sbe 
did  not  know  that  ber  basband  was  Indebted 
to  the  bank;  that  she  never  authorieed  him 
to  collect  tlie  money  on  tbe  note,  nor  au- 
thorised him  to  pledge  it  as  secnrlty  for  his 
debt;  and  that  shortly  befbre  tbe  suit  was 
bro«gfat,  upon  inquiring  od  the  bank  If  tt 
had  ooUeeted  tbe  note,  sbe  was  Informed  by 
Its  officers  tbat  it  had,  and  had  applied  the 
proceeds  to  her  husband's  debt;  and  this 
was  tbe  fiivt  bitlmatian  she  had  that  lier 
note  bad  been  thus  disponed  of  by  her  bus- 
band.  As  already  stated,  the  defense  of  tbe 
bank  was  tbat  the  note  was  assigned  to  It 
bjr  Mrs.  Nenow's  husband  as  security  for  his 
debt  with  her  knowledge  and  consent.  There 
is  not  a  word  of  evidence  In  tbe  record  to 
sustain  this  defense.  About  tbe  30th  of  De- 
cember, 1891,  the  bank  sent  for  Mrs.  Nenow, 
and  Induced  her  to  execute  to  it  an  assign- 
ment of  the  mortgage  securing  the  note; 
and  the  evidence  Introduced  on  Its  behalf 
tends  to  show  that  at  that  time  some  ot  the 
offlcera  *t  the  bank  informed  Mrs.  Nenow 
tbat  tbey  beld  the  HiUe  note  as  security, 
and  that  she  consented  Oiereto.  Bot  tbe 
bank's  evidence  also  shows  that  at  this  very 
time  she  told  the  bank  officers  that  when  the 
money  was  collected  on  the  Hillenete  it  was 
hers;   tbat  her  father  had  given  it  to  her; 


and  It  Is  impossible  to  resist  tbe  coselusioa 
that  sbe  executed  this  assignment  to  enable 
the  bank  to  collect  tbe  money  on  the  HUl* 
note,  expecting  wbec  it  was  done  tbat  tbe 
money  would  be  paid  to  her;  and  snbse- 
qnent  to  this  time  sfee  caHed  at  tbe  bank  and 
asked  for  the  money.  Witliout  quoting  far- 
ther from  tbe  evidence,  we  thtak  the  verdict 
rendered  Is  the  only  one  that  eovid  have 
been  rightly  pendered.  When  this  note  was 
delivered  to  tbe  bank  by  tbe  husband,  the 
asstgnment  of  Uie  mortgage  that  aoeoas 
panled  it  showed  on  Its  face  that  this  note 
belonged  to  Mrs.  Nenow.  This  was  sufi- 
cient  to  put  the  bank  on  Inquiry  as  to  the 
husband's  title  to  this  note.  The  eridence 
sustains  the  verdict 

2.  Andher  anvignment  .is  that  .tbe  conrt 
area  tn  giving  laBtruction  Na  S  to  tbe  jury, 
mis  Instrnctlon  was  as  foUawn:  "If  yoo 
find  from  a  piependeranoe  of  tbe  evidence 
that  the  plaintiff  placed  tlie  note  In  contro- 
versy ta  tbe  defendant  bank  for  ooIlectkMi.^ 
and  for  no  other  purpose,  and  that  tbe  de- 
fendant has  collected  tbe  note,  and  has  fail- 
ed to  deliver  to  tke  plal&tur  the  proceedi 
thereof,  and  tiiat  the  plaintiff  was  tbe  owner 
of  tbe  note,  then  yonr  verdict  ahooM  be  for 
the  plaiBtMT."  Connsel  say  that  tlie  Instme- 
tion  cnnnciarted  a  correct  principle  of  lair, 
but  tliere  is  no  evidence  on  which  to  base 
this  Instruction.  This  contention  Is  ground- 
less,  as  Mrs.  Nenow  testifled  that  after  ber 
father  gave  her  the  note  she  talked  with 
hlra  about  how  it  was  to  be  collected;  that 
she  did  not  know  what  to  do  with  it;  that  he 
bdd  her  to  take  it  down,  and  have  tbe  bank 
collect  it;  tbat  she  could  not  go  there;  stie 
did  not  know  *1iow  to  start,"  and  that  sbe 
had  "her  man"  take  it  there.  It  is  true  tliat 
this  testimony  is  not  so  concise  as  It  would 
have  been  had  this  woman  been  an  educated 
English  lady,— ns  it  seems  that  sbe  was  an 
Illiterate  German,— but  nevertheless,  the  evi- 
dence is  clear  enough  for  ordinary  under- 
standing. The  court  did  not  err  In  giving- 
the  Instruction. 

3.  Anotlier  aaslsnmcpt  Is  that  the  conrt 
erred  In  giving  an  instruction  in  tlie  follow- 
ing language:  "You  are  instructed  tbat 
property  coming  to  tbe  wife  by  gift  is  not 
subject  to  the  disposition  of  the  husband, 
nor  is  It  liable  for  bis  debts,  unless  she  vol- 
untarily pledges  her  property,  or  creates  a> 
lien  thereon  for  that  purpose."  There  wa» 
no  error  In  giving  this  instruction. 

4.  Counsel  for  the  bank  hare  argued  this 
case  throughout  upon  the  theory  that  Mrs. 
Nenow  put  this  note  in  the  hands  of  her 
basband  for  collection  by  him.  The  bank 
pleaded  no  such  defense,  nor  t«  there  any 
evidence  in  the  record  which  tends  to  show 
■acta  a  state  of  facts.  Tbe  eTid«ice,  and 
ail  tbe  evidenoe,  on  the  subject  tends  to- 
Bbow  that  the  wife  made  the  husband  ber 
agent  for  tbe  special  purpose  of  leaving  this 
note  with  the  hank  for  collectkm  by  it 
The  basband  having  this  special  authority' 
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waa  not  thereby  clothed  by  hts  principal 
with  authority  to  collect  the  note,  much  less 
with  authority  to  pledge  It  for  his  own  debt. 
An  agent  employed  for  a  special  purpose  de- 
rives from  this  no  general  authority  from 
his  principaL  If  such  an  agent  exceed  his 
authority,  the  principal  is  not  bound.  Mat- 
thews V.  Sowle,  12  Neb.  398,  11  N.  W.  857. 
5.  Counsel  for  the  bank  insist  that,  even 
if  the  husband  had  not  the  authority  which 
he  exercised,  nevertheless  the  banlc  was  Jus- 
tified In  assuming  that  he  had  sueh  authori- 
ty, because  of  the  relation  of  husband  and 
wife,  and  was,  therefore.  Justified  In  dealing 
with  the  wife's  property  found  in  the  hus- 
band's possession  as  the  husband's  property. 
We  cannot  agree  to  this  contention  as  ap- 
plied to  the  facts  of  this  case.  Generally, 
a  husband  may  act  as  the  agent  of  his  wife, 
but,  in  order  to  bind  her,  he  must  previously 
be  authorized  to  so  act,  or  she  must,  with 
a  knowledge  of  his  acts,  subsequently  ratify 
them.  In  the  case  at  bar  the  husband  was 
not  authorized  by  the  wife  to  mal<e  the  dis- 
position which  he  did  of  the  Hllle  note,  nor 
does  the  evidence  show  that  the  wife  ratified 
his  unauthorized  act.  Here  the  property  of 
the  wife  In  the  husband's  possession  was  a 
negotiable  promissory  note,  probably  Indors- 
ed payable  to  her  order.  With  the  note  was 
an  assignment  of  the  mortgage  which  se- 
cured its  payment,  made  to  the  wife.  This 
pointed  definitely  to  the  conclusion  that  the 
wife  owned  the  note;  and,  if  there  was  not 
thereon  an  express  indorsement  to  her,  stlU 
the  bank  had  no  right  to  assume  that  the 
husband  owned  the  note  because  in  his  pos- 
session. The  Judgment  of  the  district  court 
is  right,  and  Is  affirmed.    Affirmed. 


MORAN  v.  McCULLUM. 
(Supreme  Court  of  Nebraska.    Jan.  19,  1897.) 

COSTIXl'ASCE  BRFOItE  JUSTICE. 

A  party  to  an  action  before  a  justice  of  the 
peace,  who  has  obtained  one  adjournment,  can- 
not procure  another,  extending  more  than  80 
days  from  the  return  day,  on  a  general  allidavit 
in  the  langunge  of  section  960  of  the  Code  of 
Civil  Procedure.  For  that  purpose  he  must 
comply  with  section  961. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Nuckolls  county; 
Hastings,  Judge. 

Action  by  Enos  McCuUum  against  James 
Moran.  From  a  Judgment  of  the  district 
court  affirming  the  Judgment  of  the  Justice, 
defendant  brings  error.    Afllrmed. 

Buck  &  McConnell,  for  plaintiff  in  error. 
Searle  &  Coleman,  for  defendant  In  error. 

IRVINE,  C.  McCullum  brought  an  action 
in  replevin  against  Moran  before  a  Justice 
of  the  peace.  On  the  return  day  an  adjourn- 
ment was  granted  on  the  request  of  the  de- 
fendant and  by  consent  of  the  plaintiff  for 
17  days.    When  the  day  to  which  the  cause 


stood  adjourned  came,  the  defendant  filed  .i 
motion  for  an  adjournment  for  30  dayi^ 
furth^,  and  supported  the  same  by  his  affi- 
davit as  follows:  "James  Moran,  the  de- 
fendant in  this  action,  being  first  duly 
sworn,  on  his  oath  says  he  cannot  safely  pro- 
ceed with  the  trial  of  said  action  at  this 
time  for  the  want  of  material  testliiMHiy  for 
the  defense,  which  he  expects  to  procure: 
wherefore  he  requests  of  the  court  that  said 
cause  may  be  continued  for  thirty  days  from 
this  date."  The  motion  was  overruled,  and. 
after  Judgment  for  the  plaintiff,  the  defend- 
ant prosecuted  error  to  'the  district  coon, 
where  the  Judgment  of  the  Justice  was  af- 
firmed. The  defendant  now  prosecutes  error 
to  this  court  from  the  Judgment  of  the  dis- 
trict court  The  sole  question  raised  is  the 
sufficiency,  und«-  the  circumstances  above 
stated,  of  the  affidavit  toe  a  continuance. 
SecUons  959-961  of  the  Code  of  Civil  Proced- 
ure provide  for  adjournment  of  trials  before 
Justices  of  the  peace.  Section  958  provides 
for  certain  cases  where  the  Justice  may  ad- 
journ the  trial  upon  the  return  day  without 
tlie  consent  of  either  party,  and  doees  as 
follows:  "If  the  trial  be  not  adjourned  it 
must  take  place  immediately  upon  tbe  re- 
turn of  the  summons."  Sections  960  and  961 
are  as  follows: 

"Sec.  060.  The  trial  may  be  adjoomed 
upon  the  application  of  either  patty,  with- 
out tbe  consent  of  the  other,  for  a  pe- 
riod not  exceeding  thirty  days,  as  follows: 
The  party  asking  the  adjournment  must,  if 
required  by  his  adversary,  prove  by  hts  own 
oath,  or  otherwise,  that  he  cannot,  for  want 
of  material  testimony  which  he  expects  to 
procure,  safely  proceed  to  trial 

"Sec.  961.  An  adjournment  may  be  had  at 
the  return  day  or  at  any  subsequent  time  to 
which  the  cause  may  stand  adjonmed,  on 
the  application  of  either  party,  for  a  period 
longer  than  thirty  days,  but  not  to  exceed 
ninety  days  from  the  time  of  the  return  of 
the  summons,  upon  compliance  with  the  pro- 
visions of  the  preceeding  section,  and  upon 
proof  by  the  oath  of  the  party,  or  otherwise, 
to  the  satisfaction  of  the  Justice,. that  such 
party  cannot  be  ready  for  trial  before  the 
time  to  which  he  desires  an  adjournment  for 
the  want  of  material  evidence,  describing  it 
that  the  delay  has  not  been  made  necessary 
by  any  act  or  negligence  on  his  part  since  the 
action  was  commenced,  and  that  he  expects 
to  procure  the  evidence  at  tbe  time  stated 
by  him." 

In  Belcher  ▼.  Skinner,  28  Neb.  91,  44  N. 
W.  78,  and  in  Ooombs  v.  Brenklander,  28 
Neb.  586,  45  K.  W.  929,  It  was  held  that  an 
affidavit  In  the  language  of  section  960  was 
sufficient  to  entitle  a  party  to  a  continuance 
not  exceeding  30  days,  but  In  both  cases  the 
application  was  made  on  the  day  when  the 
cause  was  first  set  for  trial.  In  Belcher  v. 
Skinner  it  Is  said  that  this  latitude  is  al- 
lowed because  the  statute  seems  to  regard 
30  days  as  not  an  unreasonably  short  time 
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to  prepare  for  trial.  In  the  case  before  ua 
one  adjoumment  bad  been  had  at  tbe  de- 
fendant's request,  and  the  fact  that  tbe 
plaintiff  consented  Is  not  material,  because 
section  960  demands  an  affidavit  only  when 
required  by  the  adverse  party.  Possibly, 
—though  this  we  do  n6t  decide,— where  the 
first  adjoumment  Is  for  less  than  30  days,  a 
further  adjoumment  might  be  bad  under 
section  960  by  general  affidavit,  provided  the 
two  adjournments  together  would  not  ex- 
ceed 30  days;  but  section  961  plainly  con- 
templates that,  in  order  to  procure  an  ad- 
journment extending  more  than  30  days 
from  the  return  day,  the  affidavit  must  be 
according  to  the  requirement  of  that  sec- 
tion. The  affidavit  here  filed  was  insufficient 
to  Justify  an  adjournment  extending  beyond 
30  days  from  tbe  return  day.    Affirmed. 


BAUM  IRON  CO.  t.  UNION  SAV.  BANK. 

<Snpreme  Court  of  Nebraska.    Jan.  19,  1897.) 

Trial—  Verdict—  ScrriciBifOT  —  Co.nvbhsior  — 
Measure  of  Damages. 

1.  A  verdict  wliich  ii>  responsive  to  all  the 
issues  made  by  the  pleadings  will  not  be  reject- 
ed because  of  immaterial  nndings. 

2.  When  a  verdict  is  sufficient  to  authorize  a 
Judgment,  and  there  is  no  substantial  variance 
between  it  and  the  jndgment,  the  cose  will  not 
be  reversed  for  an  informality  in  the  verdict. 

8.  In  replevin,  where  the  property  has  been 
returned  to  the  defendant  for  the  failure  of 
the  plalntUF  to  give  the  statutory  undertaking, 
and  the  action  proceeds  as  one  for  conversion, 
tbe  measure  of  his  damages,  in  case  the  right 
of  property  and  right  of  possession  are  found 
io  his  favor,  is  the  market  value  of  the  property, 
with  lawful  Interest  thereon. 

(SyUabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Blair,  Judge. 

Replevin  by  tbe  Union  Savings  Bank 
against  the  Baum  Iron  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Kennedy  &  Learned,  for  plaintiff  in  error. 
IfcClanahan  &  Halligan,  Fredk.  Shepherd, 
and  Hugh  La  Master,  for  defendant  in  error. 

NORVAL,  J.  A  single  question  Is  present- 
ed for  review,  viz.  whether  the  Judgment  Is 
supported  by  the  verdict  of  the  jury.  The 
Union  Savings  Bank  instituted  an. action  of 
replevin  against  tbe  Baum  Iron  Company  to 
recover  certain  personal  property,  of  which 
tbe  petition  alleged  the  plaintiff  was  tbe 
owner,  and  entitled  to  its  immediate  posses- 
sion; that  tbe  value  of  tbe  chattels  was  $2,- 
000;  that  defendant  wrongfully  detained 
tbem,  to  plalntifTb  damage  in  the  sum  afore- 
said. The  prayer  was  for  the  return  of  tbe 
property,  or  Its  value,  if  not  returned,  and 
for  damages  for  tbe  wrongful  detention,  and 
costa  Tbe  answer  was  a  general  deniaL 
llie  property  was  taken  under  tbe  writ,  but, 
the  plaintiff  having  failed  to  give  tbe  under- 
taking required  by  statute,  the  chattels  were 


returned  by  the  officer  to  the  defendant;  and 
the  action  thereafter  proceeded  as  one  for 
damages  only,  under  section  193  of  the  Code 
of  Civil  Procedure,  which  resulted  In  the 
following  verdict  being  returned  by  tbe  Jury: 
"We,  the  Jury  duly  impaneled  and  sworn  to 
try  the  issues  Joined  between  the  said  par- 
ties, do  find  for  the  said  plaintiff  that  at  the 
commencement  of  this  action  the  plaintiff 
was,  and  now  Is,  entitled  to  tbe  possession 
of  the  following  described  articles,  to  wit: 
19  iron  pulleys,  6  wooden  pulleys,  40  feet  of 
one  and  one-quarter  inch  shafting,  7  shaft 
hangers,  1  sandpaper  machine,  1  grindstone 
and  fixtures,  1  ripsaw  and  stand,  1  buzz 
Jointer,  1  boring  machine,  1  trusser,  1  power 
windlass,  1  beading  lathe,  1  wheel  stave 
Jointer,  and  6  saws,  of  the  value  of  $715, 
and  do  assess  his  damage  at  the  sum  of  $1. 
We  further  find  that  at  the  commencement 
of  this  action  tbe  defendant  was,  and  now  Is, 
entitled  to  the  possession  of  tbe  remainder  of 
said  goods  mentioned  in  tbe  writ  of  replevin 
in  this  case.  Perry  O.  Hough,  Foi'eman."  A 
motion  for  a  new  trial  was  made  by  the  de- 
fendant, which  was  overruled  by  the  court, 
and  Judgment  entered  upon  the  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $716, 
together  with  costs  of  suit. 

It  is  argued  that  the  verdict  is  wholly  In- 
sufficient to  authorize  a  Judgment  for  plain- 
tiff for  more  than  one  dollar  and  costs,  in 
that  it  did  not  pass  upon  the  question  of 
ownership  of  the  property,  but  the  right  of 
possession  merely,  and  hence  the  value  of 
the  property  was  not  recoverable.  This  po- 
sition is  untenable.  If  the  premises  were 
true,  obviously,  the  conclusion  drawn  there- 
from by  counsel  would  inevitably  follow. 
But  tbe  jury  found  more  than  tbe  right  of 
possession  of  part  of  the  property  in  plain- 
tiff. They  found  generally  for  the  bank, 
which  responded  to  the  issue  made  by  the 
pleadings,  that  it  was  the  owner  of  the  chat- 
tels; and,  had  the  verdict  contained  no  spe- 
cific finding  upon  the  question  of  possession, 
plaintiff  would  have  been  entitled  to  recover 
the  value  of  all  the  property,  with  legal  inter- 
est But,  the  Jury  having  determined  that 
the  plaintiff  had  the  right  of  possession  of  a 
part  of  the  property  only,  its  recovery  was 
limited  to  the  value  of  such  portion  and  in- 
terest The  action  proceeded  to  trial,  not  for 
the  recovery  of  the  property,  but  as  for  con- 
version, to  recover  its  value;  and  it  is  con- 
ceded by  counsel  that  no  specific  findings  as 
to  ownership  and  right  of  possession  were 
necessary.  Tbe  soundness  of  the  proposition 
cannot  be  successfully  assailed.  The  verdict 
would  have  been  good,  bad  it  merely  found 
generally  for  the  plaintiff,  and  assessed  the 
amount  of  its  recovery.  PhiUeo  v.  McDon- 
ald, 27  Neb.  142,  42  N.  W.  904.  Such  is  the 
effect  of  the  verdict  in  this  case,  when  the 
Immaterial  finding  as  to  the  right  of  posses- 
sion Is  eliminated  and  disregarded,  as  sur- 
plusage.   If  such  finding  had  been  omitted. 
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the  verdict  would  neTertheleas  bave  been  re- 
Bponsive  to  the  Issues  to  be  tried;  e.iid  a  ver- 
dict will  not  lie  rejected  because  informal,  «r 
it  contains  immaterial  fludiugs.  Degerlng  ▼. 
Flick,  14  Neb.  448,  16  N.  W.  824;  State  t. 
Beall,  48  Neto.  817,  67  N.  W.  808.  Oounsel 
for  defendant  mteeonstrue  the  force  and  ef- 
fect of  the  verdict  retorned,  when  they  say 
that  it  finds  the  right  of  poesecsion  alone  in 
the  plaintiff  of  a  portion  of  the  property,  and 
is  silent  as  to  ownership.  The  first  finding 
of  the  jury  upon  the  tssues  joined  Is  "for  the 
said  plaintiff."  The  right  of  property,  as 
well  as  the  right  «f  possession,  was  Invotved, 
and  both  ef  these  were  determined  In  favor 
of  the  bank  by  the  finding  **for  the  said  idaia- 
tlff,"  and  It  was  limited  only  by  the  special 
findings  aa  to  right  of  possession.  The  ded- 
sions  cited  by  defendant  below  do  not  sus- 
tain tbe  contention  of  its  counsel  that  the 
Jury  failed  to  pass  upon  the  ownership  of 
the  property,  since  the  verdict  In  each  of 
such  cases  differed  materially  from  the  oik 
under  consideration.  Thus,  in  Holt  v.  Vsm 
Bps  (Dak.)  46  N.  W.  680,  the  verdict  retnmed 
was,  "We,  the  jnry,  find  that  the  plaintiff 
Is  entitled  to  tiie  possession  of  the  property, 
and  find  Its  value  to  be  $850,  and  assesB  hlB 
damages  to  be  $75";  and  In  Yick  Kee  v, 
Dunbar  (Or.)  26  Pac.  275,  the  verdict  read, 
"We,  the  Jury  In  the  abovenentltaed  actkm, 
find  that  the  plaintiff  is  entitled  to  the  pcs- 
sesslon  of  the  property  described  In  the  com- 
plaint, and  assess  the  value  thereof  at  $3,000, 
and  that  plaintiff  has  been  damaged  by  the 

detention  thereof   $ ."      In    neither   at 

those  cases  was  there  a  general  finding  for 
the  plaintiff,  but  merely  an  adjudication  up- 
on the  question  of  the  right  of  possession  to 
the  property.  The  same  is  true  of  the  other 
cases  cited  by  defendant  below.  Manifestly, 
a  verdict  like  cither  of  those  above  quoted 
would  not  be  sufficient  to  warrant  a  judg- 
ment for  the  value  of  the  property,  stnce  such 
a  recovery  cannot  be  had  upon  a  mere  right 
of  possesion.  Phlpps  v.  Taylor  (Or.)  16  Pac. 
172,  was  replevin,  and  the  verdict  found  the 
right  of  poseesslon  of  a  portion  of  the  prop- 
erty in  plaintiff,  and  the  remainder  in  the 
defendant,  but  was  wholly  silent  as  to  the 
question  of  ownership;  hence  it  is  not  an 
authority  for  heading  that  the  verdict  In  this 
case  Is  defective  in  substance.  The -same 
observations  apply  to  Child  v.  Child,  13  Wis. 
18,  and  Appleton  v.  Barrett,  22  Wis.  668,  in 
neither  of  which  did  the  verdict  determine 
the  title  to  the  property.  The  case  of  Smith 
V.  Phelps,  7  Wis.  211,  cited  by  defendant  be- 
low in  this  action,  was  overruled  by  the 
«ame  court  In  Everit  v.  Bank,  18  Wis.  46©, 
In  so  far  as  it  decided  that  tbe  verdict  there 
under  consideration  was  Insuflicient.  In  tbe 
H^ve^lt  Case,  which  was  replevin,  the  verdict 
was  sustained  as  sufficient  in  substance, 
which  was  In  this  language;  "The  Jury  Und 
for  the  plaintiff.  They  find  the  value  of  the 
property  in  Queetlcm  to  foe  $000,  and  assess 


Its  damages  at  the  sum  of  six  cents."  Strike 
out  of  tbe  verdict  before  us  tbe  specific  find- 
ing as  to  possession,  and  It  Is  substantially 
like  tbe  one  last  above  quoted.  Ella.  v. 
Bankes,  37  Wis.  89,  was  an  action  to  re- 
cover possession  of  certain  crops,  in  whicb 
tbe  jury  found  "for  fhe  defendant,  and  that 
he  was  entitled  to  tbe  possession  of  ihe 
property,"  and  also  found  its  value,  and  his 
damages  for  its  detention.  It  was  held  thai 
the  verdict  was  a  finding  that  the  property 
belonged  to  the  defendant,  and  disposed  of 
all  the  Issues  in  the  case.  To  the  same  ef- 
fect are  Hall  v.  Jenness,  6  Kan.  356;  Cain  v. 
Cody  (Cal.)  »  Pac.  778. 

We  ere  constrained  to  hold  that  the  ver- 
dict In  this  case  determined  tbe  right  at  prop- 
erty In  favor  of  plaintiff  below,  and  is  re- 
sponsive to  every  issue  the  jury  were  re- 
quired to  pass  upon.  The  verdict.  It  is  true. 
Is  somewhat  irregular  in  the  matter  of  the 
assessment  of  the  amount  of  recovery,  in 
that  it  does  not  specifically  state  the  aggre- 
gate amount  to  which  the  Jury  deemed  him 
entitled,  but  merely  found  tbe  value  of  the 
property  to  be  $715,  and  assessed  the  amount 
of  the  damages  at  $1.  It  Is  not  for  these 
reasons  fatally  defective.  The  amount  of  re- 
covery was  not  left  indefinite,  but  was  easily 
ascertainable,  without  going  outside  of  the 
verdict,  by  adding  together  the  value  and 
damages  specifically  determined  by  the  Jnry. 
The  measure  of  plaintiff's  recovery  was  the 
market  value  of  tbe  property  of  which  the 
title  and  right  of  poseesslon  was  found  to 
be  in  plaintiff  below,  with  lawful  Interest 
tSiereon  from  the  date  of  the  unlawful  tak- 
ing to  the  first  day  of  the  term  of  court  at 
which  the  trial  was  had.  Interest  was  an 
element  of  damages,  and  the  presumption 
must  be  indulged  that  the  amount  awarded 
therefor  is  represented  by  the  $1  assessed 
as  damages. 

It  is  argued  that  the  valtiation  of  the  prop- 
erty at  $715  cannot  be  regarded  as  equiva- 
lent to  an  assessment  of  damages  la  that 
sum,  and  Black  v.  Winterstein,  6  Neb.  224, 
is  dted  to  sustain  the  contention.  Tbat  was 
replevin,  the  property  being  taken  under  th6 
writ,  and  possession  delivered  to  plaintiff. 
Tbe  Jury  simply  found  the  ri^t  of  posses- 
sion in  the  defendant,  and  assessed  the  value 
of  the  property,  but  omitted  to  sasees  his 
damages.  Nevertheless  the  court  rendered 
judgment  for  the  defendant  for  the  amount 
of  the  value  returned  by  tbe  jury,  less  $.=55, 
the  sum  remitted  by  tbe  defendant.  In  that 
case  tbe  ownership  of  the  property  was  not 
found  to  be  in  the  defendant,  but  the  mere 
Tight  of  poBseRslon;  hence  it  lacks  analogy. 
Lake,  O.  J.,  in  the  opinion,  observed,  "If  the 
Jury  had  found  the  right  of  property  as  wdl 
as  the  right  of  possession  in  the  defendant, 
then  the  true  measure  of  damages  wonld 
have  been  its  fair  market  value."  The  ver- 
dict herein  supports  the  judgment,  and  the 
latter  is  accordingly  affirm^  A|arined. 
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HOME  FIRH  INS..  CO.  t.  WOOD  rt  «L 
(Snpreme  Conrt  of  Nebradta.    Jan.  19,  1897.) 

RErOBKATION— MiSTAEE-'EvillEN'CE— InSVRANCB — 

CoNDrrioNs — Kstoppei/— Othe»-Is- 

SL'UAXCE  CLAI-8B, 

1.  To  justify  the  refoimatioa  of  a  written 
contract  for  mistake,  the  mist&ke  mnat  b« 
mutual,  and  be  established  by  clear,  couTinciug, 
and  satiafaetory  eTidence. 

2.  Evidence  examined,  and  htld  insufflcteut  to 
authorize  the  reformation  of  the  policy  in  suit. 

3.  Where  an  insurance  company  issues  a  poli- 
cy with  knowledge  of  other  insnrance  on  the 
same  property,  it  cannot  escape  liability  on 
the  ground  that  ao  memodrandum  of  tke  prior 
insurance  was  indorsed  on  tlie  policy. 

4.  A  statement  oy  the  insured  to  the  agent 
of  the  insurer  that  the  former  intends  to  pro- 
cure additional  insnrance  on  the  property  is 
Dot  notice  of  the  existence  of  such  additional 
insurance  when  obtained. 

5.  A  fire  insurance  policy  prorlded  that  It 
should  be  void  if  other  insurance  was  subie* 
luently  obtained  without  the  consent  of  the 
;roinpany.  The  insured  did  thereafter  procure 
Dtlier  insurance  on  the  same  property  with- 
)ut  such  consent  or  knowletlge  of  the  insurer 
>f  its  existence.  fi«I<  tbnt  there-  was  a  breach 
>f  the  condition  of  ttie  first  policy,  and  a  re- 
covery cannot  be  had  thereon. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
[•'"erffuson.  Judge. 

Action  by  B-lcliard  Wood  and  others  against 
lie  Home  Fire  Insurance  Comiiauy.  There 
vaa  a  Judgment  for  plalntifes,  and  defendaat 
>rings  error.     UeTersed. 

J.  Fawcctt  and  B.  6.  Bnrtenlc,  for  plaln- 
icr  In  error.  Gbarles  B.  Keller,  for  deCendr 
intfi  In  error. 

NORVAX^  J.  TbU  was  a  suit  to  reform 
h  policy  of  ftre  inaurancer  and.  for  jodsment 
in  the  voUcy  wbea  w  corrected  and  reform- 
ed. Tbe  court  fooad  for  plaintiffs,  reform* 
OS  the  policy,  and  entering  judgment  for  ttaa 
nil  amount  of  losucajieev  with  interest  and 
■oBta.  Tlie  only  asBigmneiit  urged  for  a  re- 
ei'sal  is  the  one  which  challenges  the  suffi- 
iency  of  tlie  erldenes  t«  sustain  the  finding 
jad  Judgment. 

The  facts  may  be  briefly  sonunariaed  thus: 
Viigbt  Bros.,  on  and  for  some  time  prleir  to 
uue  27,  1891,  were  aad  bad  been  engaged 
a.  the  mercantile  buainesa  at  Fairfield,  aad 
(.  F.  Hyde  was-  the  soliciting  agent  at  said 
lace  for  the  Home  Fire  Insurance  Company 
f  Omaha,  with  power  to  solicit  appUcatloas 
or  insurance,,  transmit  tbem  to  the  home  of- 
ce  at  Omaha,  where  the  policies  were  wxit- 
an,  and  oa  the  receipt  of  the  policies  by 
Ir.  Hyde,  he  delivered  the  same  to  the  lo- 
ured, aod  collected  the  psoaiums.  On  the 
ate  aforesaid  Hyde  solicited  insurance  of 
Vrlgbt  Bros,  on  their  stock,  of  merchandise 
nd  store  fixtures  in  the  sunt  of  91,000  for 
he  period  of  one  year.  The  policy  was  pre- 
ored  and  executed  by  the  proper  officers  of 
he  defendant  company  in.  Omaha,  after 
irtalcb  It  was  transmitted  to  Mr.  Hyde,  who 
tiereupon  delivered  the  same  to  Wright 
>ro8.,  and  collected  the  premium  thereon. 


The  policy  contained  a  provision  that  "this 
policy  shall  be  void  •  *  *  if  there  Is  now, 
c^  shall  liereafter  be  obtained,  any  otl>er  In- 
surance (whetlier  valid  or  not)  on  said  prop- 
erty or  any  part  thereof,"  and,  farther,  that 
"no  agent  oc  employs  of  this  company,  or 
any  other  person  or  persons,  have  power  or 
authority  to  waive  or  alter  any  of  the  terms 
or  conditions  of  this  policy,  or  maite  any  in- 
dorsements thereon,  except  only  the  secre- 
tary of  this  company,  and  any  waiver  or  al- 
teration by  him  must  be  In  writing,  and  must 
be  signed  by  him."  The  property  covered  by 
the  policy  was  wholly  destroyed  by  fire  on 
December  8,  1801,  and  at  that  time  the  in- 
sured were  carrying  a  total  Insurance  of 
95,500,  92,000  of  which  was  In  force  when 
this  policy  was  given,  and  Hyde  then  knew 
it;  but  the  policy  in  salt  contained  no  stlp- 
Ktation  permitting  other  concurrent  insur- 
ance. After  the  loss,  the  policy  was  as- 
signed to  plainttfTs.  The  company  defends 
on  the  ground  of  the  obtaining  of  additional 
insurance  subsequent  to  the  issuance  of  the 
policy,  without  notice  thereof  to  it,  or  mak- 
ing any  request  that  consent  therefor  be 
given.  On  the  other  hand,  plaintiffs  alleged 
in  their  petition,  in  effect,  tliat  at  the  time 
tfaC:  insDi-ance  was  written  it  was  agreed  be- 
tween Wrigtit  Bros,  and  the  company  that 
plaintiffs  were  to  be  permitted  to  carry 
9&.500  total  insurance  on  the  property;  that, 
without  any  fault  or  neglect  of  theirs,  but 
tlivough  design  or  mistake  of  the  defendant 
or  its  fluent,  the  company  omitted  to  write 
in  the  policy,  or  to  indorse  thereon,  any  pro- 
vision for  concurrent  tnsarance;  amd  that 
said,  policy  was  received  and  the  premium 
paid  by  Wright  Bros.  In  good  faith,  without 
reading  the  same,  believing  that  the  policy 
ooBtalned  the  proper  and  necessary  provi- 
sions permitting  conenrresit  insurance.  This 
averment  was  put  in.  issue  by  the  answer. 
The  question  Involve*  is  whether  the  evJ- 
djen«e  was  sufficient  to  Justify  the  reforming 
of  the  policy  relative  to  additional  insurance. 
The  only  testimony  adduced  on  that  branch 
of  the  case  by  plaintiffs  was  gives  by  B.  J. 
Wright,  one  of  tiie  insured,  and  is  as  follows: 
"Mr.  Hyde  came  to  me  several  times  before 
we  made  out  the  policy,  or  gave  him  a  right 
to  make  It  oat,  and  wanted  to  take  out  a 
poUcy  in  the  Home  for  91,000,  and  tried  to 
get  us  to  taJoe  out  more  In  that  compaiiy. 
Mr.  Fawcett:  State  what  he  said.  Don't 
give  yoTtr  conduslon.  A.  Well,  he  said  he 
wanted  as  to  take  out  more  insurance,— malce 
the  policy  larger;  and  at  that  time  I  told 
him  that  I  did  not  see  fit  to  do  that,  but  we 
Intended  to  replenish  the  stock,  and  take  ovt 
more  Insurance  afterwards,  which  we  did, 
and  stated  to  him  about  the  amount  that  we 
Intended  to  carry,  which  at  that  time  I  told 
him  that  we  intended  carrying  about  95,500*, 
and,  a  few  days  after  he  had  been  several 
times,  I  told  him  to  make  out  a  policy  for 
91)000,  and  told  him  the  amount  of  insor*- 
ance  we  had  then,  and  what  we  intended  to 
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get.  Q.  How  much  insurance  did  you  then 
have  upon  that  stock  at  the  time  this  policy 
was  written?  A. > $2,000.  Q.  State  whether 
or  not  you  told  Mr.  Hyde  what  companies 
that  Insurance  was  in,  and  whether  you 
showed  him  the  policies  or  not  A.  I  do  uotre- 
member  whether  I  showed  him  the  policies 
or  not,  but  think  I  told  bim  the  companies  it 
was  In,  and  the  amount.  Q.  And  how  much 
Insurance  do  you  swear  that  you  told  Mr. 
Hyde  at  that  time  that  you  wanted  to  carry 
on  that  stock,  and  Intended  to  carry  on  that 
stock?  A.  $5,500.  Q.  What,  if  anything, 
did  you  say  to  Mr.  Hyde  with  reference  to 
renewing  the  policy  in  the  German-American, 
and  talking  It  out  for  $1,500  Instead  of  $1,000? 
A.  Why,  I  think  I  told  Mr.  Hyde  about  the 
running  out  of  this  policy  that  Mr.  Randall 
carried,  and  that  I  was  going  to  renew  It, 
with  an  additional  amount  of  $500  or  $1,000. 
I  do  not  remember  Just  the  words  that  we 
used  at  that  time.  We  had  several  talks 
about  it  •  •  •  Q.  When  you  received  this 
policy  what  was  done  with  It?  A.  I  received 
It  and  put  It  in  the  safe  with  the  balance 
of  them.  Q.  State  whether  or  not  you  ex- 
amined or  read  over  that  policy  at  the  time 
you  received  it  A.  No,  sir;  I  did  not  Q. 
When  did  you  first  read  over  and  examine 
that  policy  ?  A.  The  next  day  after  the  fire." 
Cross-examination:  "Q.  Did  you  ever,  at  any 
time  after  this  policy  was  delivered  to  you, 
direct  the  defendant  company,  or  any  of  its 
agents,  to  make  any  indorsements  upon  the 
policy  for  additional  Insurance?  A.  I  did 
not  Q.  Did  you  ever,  at  any  time  after  you 
put  on  the  additional  $500  Insurance  in  the 
German-American,  and  before  the  fire,  noti- 
fy the  defendant  company,  or  any  of  its 
agents,  that  you  had  done  so?  A.  No,  sir; 
I  did  not  Q.  Did  you  ever,  at  any  time  aft- 
er obtaining  that  additional  $500  insurance 
In  the  German-American,  request  the  defend- 
ant or  any  of  its  agents,  to  Indorse  permis- 
sion for  such  additional  insurance  upon  your 
policy?  A.  Not  that  I  remember  of."  It  is 
also  admitted  of  record  that  prior  to  the  fire, 
no  request  was  made  of  the  company  by  the 
insured  to  Indorse  any  provision  upon  the 
policy  permitting  additional  insurance. 

B.  F.  Hyde  testified:  That  he  was  a  so- 
liciting agent  of  the  defendant.  Issued  no 
policies  for  them,  and  made  no  indorsements 
thereon,  and  had  no  authority  to  do  so.  That 
he  had  no  recollection,  at  the  time  he  solicit- 
ed this  insurance,  of  B.  J.  Wright  telling  him 
it  was  the  intention  to  carry  $5,500  Insur- 
ance on  the  property,  and  that  he  wished  to 
arrange  to  carry  that  amount.  "It  has  oc- 
curred in  my  mind  that  I  never  had  any 
conversation  about  it,  except,  at  the  time 
of  soliciting  the  Insurance,  he  showed  me 
two  policies  of  $1,000  each."  That  he  in- 
formed the  company,  when  he  made  the 
daily  report  of  the  risk,  of  the  amount  of  in- 
surance on  the  property.  A.  C.  Hull  testified 
that  he  was  special  agent  of  the  defendant, 
empowered  to  Inspect  risks,  and  approve  or 


reject  them  in  the  south  half  of  the  state: 
that,  on  Jnne  27,  18&1,  he  visited  the  store 
of  Wright  Bros,  at  Fairfield,  and  Inspected 
and  approved  their  risk;  that  on  that  occa- 
sion one  of  said  firm  told  him  they  were  car- 
rying $2,000  other  insurance,  besides  tbe  $1,- 
000  they  were  applying  for  t'nt  day;  that 
$3,000  was  tbe  total  amount  they  asked  for, 
or  wanted  to  carry,  on  this  stock;  that  there 
was  nothing  said  about  any  additional  Insur- 
ance above  $3,000. 

That  a  court  of  equity  will  relieve  aealnst 
a  mutual  mistake  there  can  be  no  question; 
but  It  will  not  reform  a  policy  of  Insurance 
or  other  contract  on  the  ground  of  a  mistake 
of  fact,  unless  the  proof  is  clear,  convincing, 
and  satisfactory,  and  free  from  reasonable 
controversy.  The  burden  is  upon  the  party 
alleging  the  mistake  to  establish  It  upon 
trial.  Blake  Opera  House  Cki.  v.  Home  In& 
Co.,  73  Wis.  667,  41  N.  W.  968;  Cox  v.  IVooda, 
67  CaL  317,  7  Pac.  722;  Insurance  Co.  v. 
Crane,  16  Md.  260;  Steinberg  v.  Insurance 
Co.,  49  Mo.  App.  255;  Smith  v.  Allen  (Ala.) 
14  South.  760;  Insurance  Co.  v.  Sweet,  46 
111.  App.  598;  Osmundson  v.  Thompson 
(Iowa)  67  N.  W.  863;  Howland  v.  Blake,  97 
U.  S.  624.  In  the  last  case  cited  above.  Mr. 
Justice  Hunt,  In  discussing  the  question  of 
the  reformation  of  written  instruments  upon 
the  ground  of  mistake,  observes:  "In  each 
case  the  burden  rests  upon  the  moving  party 
of  overcoming  the  strong  presumption  aris- 
ing from  the  terms  of  a  written  Instrument 
If  the  proofs  are  doubtful  and  unsatisfac- 
tory, if  there  is  a  failure  to  overcome  this 
presumption  by  testimony  entirely  plain  and 
convincing  beyond  reasonable  controversy, 
the  writing  will  be  held  to  express  correctly 
the  intention  of  the  parties.  A  Judgment  of 
the  court,  a  deliberate  deed  or  writing,  are 
of  too  much  solemnity  to  be  brushed  away 
by  loose  and  Inconclusive  evidence." 

A  careful  reading  and  consideration  of  the 
proofs  on  behalf  of  plaintiffs  convinces  us 
that  it  falls  far  short  of  establishing  that  a 
mistake  was  made  In  writing  the  policy.  In 
its  not  providing  for  subsequent  concurrent 
Insurance.  It  probably  should  have  con- 
tained an  Indorsement  of  the  $2,0(X)  prior  in- 
surance. But  that  It  failed  In  this  respect 
did  not  affect  the  rights  of  tbe  insured,  since 
the  company,  at  the  time  this  risk  was  writ- 
ten, had  notice  of  the  existence  of  such  prior 
insurance.  Insurance  Co.  v.  Hammang.  44 
Neb.  567,  62  N.  W.  863.  It  does  not  appear 
from  Mr.  Wright's  testimony  that  there  wa-s 
any  agreement  or  understanding  between 
himself  and  defendant's  agent,  Mr.  Hyde, 
that  the  policy  should  provide  for  $5,500  con- 
cmTent  Insurance.  The  most  that  can  be 
claimed  for  Mr.  Wright* s  testimony  Is  that 
he  Informed  the  company's  agent  of  the  in- 
tention of  his  firm  to  replenish  the  stock,  and 
afterwards  take  out  additional  Insurance,  so 
as  to  make  the  total  amount  of  insurance  on 
the  property  about  $5,500.  Not  untn  the 
stock  was  increased  by  new  purchases  was 
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it  proposed  to  take  out  other  policies.  The 
insured  should  hare  applied  for  and  obtained 
an  indorsement  upon  the  policy  In  suit  for 
additional  insurance  after  the  stoclc  was  re- 
plenished. The  evidence  of  Wright,  stand- 
ing alone,  falls  far  short  of  establishing  a 
mutual  mistake  such  as  would  justify  & 
court  of  equity  in  reforming  the  policy.  This 
being  true,  it  is  unnecessary  to  discuss  the 
evidence  on  behalf  of  the  insurer. 

It  1b  undisputed  that  the  company  had  no 
notice  of  the  additional  Insurance.  The 
statement  of  Mr.  Wright  to  defendant's 
agent,  when  the  risk  was  solicited,  that  the 
former  intended  to  take  out  additional  in- 
surance on  the  property,  is  not  notice  that 
the  insured  had  procured  such  additional  in- 
surance. Eagle  Fire  Co.  of  New  York  v. 
Globe  Loan  &  Trust  Co.,  44  Neb.  380,  62 
N.  W.  805.  The  procuring  of  the  subsequent 
insurance  by  the  insured  on  the  property 
without  the  knowledge  of  the  defendant,  or 
Its  written  consent  therefor  being  Indorsed 
on  the  policy,  is  in  violation  of  the  clause 
therein  forbidding  additional  insurance,  and 
avoids  the  policy.  Insurance  Co.  v.  Heiduk, 
30  Neb.  296,  46  N.  W.  481;  Hughes  v.  In- 
surance Co.,  40  Neb.  626,  59  N.  W.  112.  From 
this  it  follows  that  the  district  court  erred 
in  reforming  the  policy  and  entering  judg- 
ment thereon.  The  Judgment  will  therefore 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.    Reversed  and  remanded. 


CRBIGHTON  UNIVBRSITT  r.  RILBT 

et  al. 

(Supreme  Conrt  of  Nebrasiui.    Jan.  19,  1897.) 

Appeal— Objections— Weight  or  BvinKxcs. 

1.  Grounds  for  setting  aside  a  judicial  sale  are 
unavailing  on  review  auless  the;  were  present- 
ed in  the  court  lielow. 

2.  The  rule  that  this  court  will  not  disturb 
tlir  finding  ot  a  trial  court,  made  upon  conttict- 
ing  testimony,  applies  to  orders  confirming  ju- 
dicial sales. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Walton,  Judge. 

Action  by  tho  Crelghton  University,  trustee 
for  Crelghton  College,  against  James  E.  Kiley 
and  the  Plattsinouth  Investment  Company,  to 
foreclose  a  mortgage.  There  was  a  decree  for 
plaintiff,  under  which  a  sale  was  made.  From 
an  order  confirming  the  sale,  defendants  ap- 
peal.  Affirmed. 

E.  C.  Page,  for  appellants.  Frank  T.  Ran- 
som, for  appellee. 

POST,  C.  J.  This  is  en  appeal  from  an  or- 
der confirming  a  sale  of  real '  estate.  The 
grounds  relied  upon  for  a  reversal  are:  (1) 
The  officer  conducting  the  sale  made  no  an- 
nouncement of  the  property  about  to  be  sold. 
(2)  The  sale  was  not  opened  at  the  advertised 
time.  The  first  objection,  not  having  been 
raised  In  the  court  below  In  the  motion  to  set 


aside  the  sale,  la  not  available  on  review  in 
this  court    Ecklund  v.  WlUis,  44  Neb.   128, 

62  N.  W.  493;  Hooper  v.  Gastetter,  46  Neb.  67, 

63  N.  W.  135.  Moreover,  there  is  ample  testi- 
mony In  the  record  tending  to  prove  that  the 
officer  did  announce  the  property  to  be  sold 
prior  to  the  sale.  The  sale  was  advertised  to 
take  place  on  October  31,  1883,  at  10  o'clock 
a.  m.  Whether  the  sale  actually  opened  at  the 
precise  hour  named,  the  testimony  is  conflict- 
ing. The  sheriffs  return  to  the  order  of  sale 
discloses  that  the  property  was  offered  at  the 
time  stated,  and  the  testimoqy  in  support  of 
the  return  is  sufficient  to  show  tliat  the  sale 
was  opened  at  10  o'clock  in  the  morning  of 
said  day,  and  remained  open  for  one  hour 
thereafter.  The  testimony  adduced  by  the 
defendant  is  to  the  effect  that  the  property  was 
not  offered  for  sale  before  11:10  a.  m.  Even 
if  this  were  true  it  was  not  shown  that  there 
was  any  person  present  at  the  place  of  sale 
between  10  o'clock  and  that  hour  who  desired 
to  make  a  bid  upon  the  property,  or  that  the 
defendants  were  in  any  manner  prejudiced  by 
the  omission  of  the  officer  to  proceed  with  the 
sale  at  the  appointed  hour,  if  he  did  so  falL 
There  is  sufficient  evidence  in  the  record  to 
sustain  the  finding  of  the  court  below  that  the 
sale  was  held  at  the  appointed  time,  and  the 
order  of  oonflrmatlon  la  accordingly  affirmed. 


MODERN  WOODMEN  ACO.   ASS'N   v. 

KLINE. 

(Supreme  Conrt  of  Nebraska.    Jan.  19,  1897.) 

IxsuHANCB— Conditions  — Waiveh—  Paroi.  Evi- 

DEMCe. 

1.  Where,  by  reason  of  omission  or  ambigui- 
ty in  a  written  policy  of  insurance,  the  time 
when  such  instrument  becomes  operative  is 
left  in  doubt,  parol  evidence  is  admiasible  for 
the  purpose  of  supplying  such  omission. 

2. 'The  parties  to  a  contract  of  insurance  may 
stipulate  that  such  contract  will  not  become 
operative  as  an  indemnity  until  payment  in  full 
by  the  insured  of  all  charges  and  assessments 
required  by  the  constitution,  rules,  and  regular 
tions  of  the  insurer. 

3.  Held,  from  an  examination  of  the  evidence, 
that  the  receipt  of  payment  by  the  defendant 
association,  subsequent  to  the  injury  claimed 
for,  applied  to  future  indemnity  only,  and  was 
not  a  waiver  of  payment  in  full,  as  condition 
to  the  taking  effect  of  the  certificate  or  policy 
of  insurance. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Strode,  Judge. 

Action  by  Albert  M.  Kline  against  the  Mod- 
em Woodmen  Accident  Association.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

A.  R.  Talbot,  for  plaintiff  in  error.  W.  J. 
I^mb  and  H.  W.  Quaintance,  for  defendant  in 
error. 

POST,  C.  J.  The  defendant  in  error,  Al- 
bert M.  Kline,  recovered  Judgment  in  the  dis- 
trict court  for  Lancaster  county  upon  a  con- 
tract of  indemnity  issued  by  the  defendant  In 
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«rror,  the  Modem  Woo(]Baea  AccMea*  Asso- 
ciation, a  Nebraska  corporation,  hereafteF  call- 
ed tbe  "Aasoclatlon."  Th«  certificate  at  meat- 
bentalp,  wtUch  \a  made  a  part  of  tbe  i>etitl(m 
below,  recites  that  '^n  conalderation  of  tbe 
warranties  In  tbe  appUcatlca  far  this  cwtlf- 
Icate,  and  the  agreement  on  tte  pert  of  the 
-certificate  tiolder  to  accept  the  conditions  coo- 
telned  in  his  application  and  this  certifleate 
as  the  basis  of  this  contract,  and  in  considera- 
tioo  of  three  dollars  ($3)  pail  by  Albert  M. 
Kline,  of  Lincoln,.  Lancaeter  coxmty,  Ne- 
braska, the  receipt  whereof  is  hereby  ac- 
kno-wledged,  does  hereby  constitute  the  eaifd 
applicant  a  certificate  bolder  of  said  aasoeiar 
-tlon,  and  agrees  to  pay  the  said  certificate 
tiolder,  upon  the  foUowing  condttions,  tbe  fol- 
lowing sums  of  money:  providedi,  howerer, 
*  *  •:  First  That  the  certificate  holder 
shall  be  bound  by  the  rales  and  r«g«laLion8 
of  tills  association;  second,  that  the  certif- 
icate holder  shall  pay  all  assessweats  leried 
or  assessed  npon  Um  by  this  aasodation; 
and  this  certificate  shall  mot  take  efi^ect  an- 
tll  all  assesBments  as  aforesaid;,  and  paya- 
ble prior  to  the  accident  for  whdch  iademalty 
-or  benefit  is  claimed,  are  received  by  the  aaso- 
«latloa  previous  to  such  accident;  and  a  fail- 
ore  to  pay  snch  sasessmenta  on  or  before  such 
assessments  are  due  and  payable  shall  render 
this  certificate  void,  and  all  moneys  paid  by 
the  holder  thereof  on  account  of  this  certif- 
icate shall  be  forfeited  to  this  association." 
Section  4,  art.  8,  of  tbe  eonstitotioa  of  the  as- 
eociatlon  provides  that  "assessments  for  tbe 
payment  of  benefits  will  be  made  In  sums  of 
'$Z00  and  $3.00  each,  and,  as  far  as  possible, 
at  the  beginning  of  the  quarter,  and  shall  be 
tised  for  bo  othcv  porpoae  exeept  as  berein 
•pecified."  It  is  by  section  8  of  the  same 
article  further  pitrvided  that  "any  one  desir- 
ing Indemnity  fron  the  date  of  bis  application 
must  forward  to  the  secietaxy  therewith  an 
4imoant  equal  to  15  or  2S  cents  per  week  njitH 
the  next  quarterly  assessment."  Mr.  Kline, 
aoeordlng  to  bia  own  testimony,  visited  tbe 
«ffice  of  the  association  on  the  16th  day  of 
November,  1801,  where,  after  some  conversa- 
tioB  relating  to  Ute  subject  of  insurance,  he 
remarked  to  Mr.  Hicks,  tiie  secretary,  that 
be  would  like  a  certificate,  or  "poDcy"  as  it  £s 
«alled  by  him,  but  would  not  be  prepared  to 
pay  the  charges  therefor  before  the  2Stb  day 
«f  tbe  same  month,  and  that  In  reply  thereto 
Mr.  Hicks  said:  "  'AH  right;  that  don't  make 
any  difiference.  •  •  •  You  can  band  It  to 
me  tbe  first  of  tbe  month.'  *  *  *  I  asked 
bow  much  It  would  be.  He  said:  The  fee  is 
^.00.  VTe  charge  52.00  a  quarter  at  the  rate 
of  15  cents  a  week.'  I  said:  'How  much  will 
that  be?*  He  said:  "90  cents  on  the  first  day 
of  January.' "  An  application  was  at  said 
time  signed  by  the  insured,  presumably  In  tbe 
nsual  form,  except  that  the  words  "insurance 
In  force  from  date  of  certificate"  appear  to 
bave  been  erased,  and  the  certificate  issued 
thereon,  bearing  date  of  November  ITtb,  was 
received  by  tbe  Insured  on  tbe  IStb.   On  tbe 


foUewlng  day,  to  wit.  Xoveaiber  19th,  tffe 
Insured  received  tbe  injury  toi  which  he 
datana  ia  this  actfciB,  and  on  November  30tb 
be  paid  to  Mr.  Hicks,  for  tbe  certificate  so  i»- 
Bved,  the  sum  of  $3.75,  taking  the  latter's  re- 
oeipt  therefor  as  secretary  of  the  assoeiatiMi. 
He  ftnrther  testified,  referring  te  tb^  tranaae- 
tlAD  on  tbe  day  last  mentioaed,  a*  follows: 
"I  went  round,  as  I  said,  to  pay  him  $3-i>0.  1 
handed  him  $0.0(X  He  took  out  93.7Si,  and 
gave  me  a  receipt.  *  *  *  I  said,  '1  thought 
It  was  $3.90.'  He  said,  f  3.75.'  I  told  binj 
what  I  beard  bfan  say,  and  he  said,  't  know.' 
*  *  *  He  said,  'That  does  not  ecrrer  your 
late  acckleut.'  Q.  Did  he  [Hicks]  tell  yon 
when  tbe  policy  took  effect?  A.  Yea,  air.  tj. 
When  did  be  teU  you  that?  A.  He  toid  me 
tbat  day  when  I  paid  him.  Q.  When  did  be 
teU  you  It  took  effect?  A.  The  30tb  day  of  tbe 
month,  when  U  took  effect  Q.  He  did  not 
tell  you  wboi  you  mode  the  appllcatlaa?  A. 
No.  He  aaid,  'Ceme  oo  tbe  first  day  of  the 
mx>Btb,  and  I  will  give  you  tbe  policy.'  " 

It  1b  argued  in  si:qHr>ort  of  tbe  judgment  thai 
tbe  recital  of  the  certLfieate,  acknowledging 
the  receipt  of  the  preuium  or  memberaliip  fee. 
cannot  be  controverted  In  an  action  ob  such 
certificate,  and  that  the  defendant  aasociadon 
is  tbereby  estoH>ed  from  averring .  nonpay- 
ment as  a  defense  thereto.  Bnt  the  evideace, 
even  of  the  inaured  himself,  instead  of  con- 
tradicting tbe  eertiflcate.  merely  tenda  u>  es- 
tablish that  which  is  left  in  doubt  by  tbe 
recitals  thereof,  viz.  the  date  when  such  certif- 
icate became  effective  as  a  contract  of  indem- 
nity. There  is,  It  will  be  observed,  a  marked 
difference  between  tbe  t»ms  of  tbe  agreement 
here  involved  and  those  contracts  of  insurance 
which  are  in  terms  or  by  Implication  made  ef- 
fective for  a  definite  period  or  from  a  specified 
date.  The  certificate,  as  we  have  aeen.  pro- 
vides that  tt  diaJI  not  take  effect  tmtil  after 
payment  in  full  by  the  insured  of  all  assess- 
ments levied  against  him,  while  by  tbe  terms 
of  the  constttatfon,  and  also  according  to  the 
understanding  of  the  Insured,  he  was  chargea- 
ble with  the  assessment  tor  tbe  onexitired  por- 
tion of  the  current  qum'ter.  The  regulation  in 
that  regard  transgresses  no  rule  of  law  or 
morals,  since  the  biu:den  thereby  imposed  up- 
on new  members  Is  In  exact  proportion  to  that 
borne  by  those  holding  certificates  In  the  as- 
sociation at  tbe  beginning  of  the  quarter.  We 
are,  by  counsel  for  the  def^dant  In  error,  re- 
ferred to  decisions  of  this  court  declaring  that 
stipulations  for  tbe  forfeiture  of  policies  of  in- 
surance on  account  of  the  nonp-nyment  of 
premium  ncptes  ia  («r  tbe  beneftt  of  the  In- 
surer, and  win  be  waived  by  am  acceptance  of 
the  premium  subsequent  to  the  default.  Such 
is  the  boldfng  in  iasaraace  Co.  v.  Lanabig.  13 
Neb.  494,  ao  X.  W.  22;  Schonemaa  r.  Iu.<m(^ 
ance  Ca,  IS  Neb  -KM,  20  N.  W.  2S4;  Inmcanee 
Ca  T.  ChriatianBcn.  29  Neb.  Sti,  «i  N.  W.  9i2t; 
and  Insurance  Ck>.  r.  Batcbelder,  32  Neb^  490, 
49  N.  W.  217.  Bnt  ia  tbe  caaea  above  men- 
titmed,  and  we  beUeve  in  each  of  tbese  ciud 
by  counaci,  tbe  ioaurance  was  for  a  deAaite 
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period,  and '  the  walT«r  opemied  merely  to 
prerent  a  forfeitore  of  a  polloy  which  had 
by  its  terms  become  operative  as  a  contract. 
In  this  case,  however,  there  was,  so  far  as  the 
record  disdoeee,  no  af^'eement,  written  or  oth- 
erwise, to  the  effect  that  the  certificate  should 
become  operative  previous  to  the  payment  in 
full  of  the  memlwrship  fee  nud  assessment 
prescribed  by  the  constltntion.  The  sum  paid 
by  defendant  in  eiTor  to  Mr.  lUcks  on  Novem- 
ber 30,  1881,  was  the  precise  amount  essential 
to  constitute  the  former  a  member  of  the  as- 
sociation from  and  after  that  date«  and  was 
received  with  tlie  statement  that  the  Indem- 
nity provided  for  did  not  include  the  injury 
previously  received  by  the  Insured.  The  rea- 
sons which  contrcriled  the  cases  cited  are  liere 
outiroly  wanting,  since,  as  wc  have  seen,  tiie 
ronl  question  at  Issue  is  the  time  when  the  cer- 
tificate took  effect  as  a  contract  of  insurance; 
aud  there  is  certainly  notliing  inequitable  In 
the  proposition,  abundantly  sustained  by  tbe 
rvcord,  that  tiie  payment  of  $8.75  was  made 
and  accepted  in  consideration  of  future  Indem- 
nity. It  follows  that  there  was  no  waiver  of 
tlie  terms  and  conditions  of  the  contract  with 
respect  to  payment  by  the  Insured.  The  Judg- 
ment is  accordingly  reversed,  and  the  cause 
remanded  for  further  proceedings  in  the  dis- 
trict court.    Reversed  and  remanded. 


WILSON,   Sheriff,   v.   GAMBLE. 
(S<:preme  Court  of  Nebraska.    Jan.  19,  1897.) 
PAKTSKKsnip— Phacdvlent  Cox veta.vcks— Ante 

CEDENT  DEBTR— TUIAI..— PKOVrSCE  OF  JfKV. 

1.  In  a  proceeding  to  avoid  a  sale  of  personal 
proi)erty  as  haviiiK  been  made  in  fraud  of  the 
rights  of  creditors  of  a  firm,  the  circumstnnee 
tliiit  n  pnrt  of  tl'P  consijcration  for  such  siile 
wii»  tlip  cftiiceiintion  of  n  <lel)t  by  one  partner, 
incurred  before  the  partnership  was  entered  in- 
to, mill  sccureil  l>y  an  unretorded  chattel  mort- 
pajto  on  the  saiil  pr<)i)erty  before  the  firm  be- 
came its  owner,  was  not  one  wliich  woiilil  hsxre 
jnstified  an  instrnctinn  that  the  sale  wait  void, 
Imt  was  proper  to  l>e  Knl>mitted  as  evidence 
iieiiriiig  upon  tlie  cood  faith  of  such  sale. 

2.  An  instruction  by  which  the  jury  was 
sotiRht  to  be  (iirccteil  what  weicht  must  be  at- 
tached to  certain  tacts  developed  by  the  proof 
was.  on  that  account,  erroneous,  aud  therefore 
properly  refuse«l. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Buffalo  county;  Hol- 
comb.  Judge. 

Iteplevln  by  Ross  Gamble  a$;ainst  John 
Wilson,  sheriff.  Tijere  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lamb,  Adams  &  Scott,  for  plaintiff  In  er- 
ror. H.  M.  Sinclair  and  E.  C.  &  H.  V.  Cal- 
kins, for  defendant  in  error. 

UYAN,  C.  On  the  18th  day  of  February, 
ISUO.  George  EUls  and  J.  S.  Caldwell  became 
imrtners  under  the  firm  name,  and  style  of 
the  Ellis  &  Caldwell  Plumbing  &  Heating 
Company.  Previous  to  the  date  Just  named 
George  Ellis  had  individually  carried  on  the 
(»N.W.-t«) 


business  indicated  by  the  above  partnership 
name,  and  on  March  5,  1888,  had  mortgaged 
all  his  stock  and  tools  to  Ross  Gamble  to  se- 
cure tliree  promissory  notes,  each  for  the 
sum  of  $058.84.  This  mortgage  was  never  re- 
corded. On  the  4th  of  December,  1890,  Ja- 
cob S:  Caldwell  and  George  Ellis,  by  a  bill 
of  sale,  transferred  their  entire  partnership 
property,  and  immediately  gave  possession 
thereof  to  the  grantee,  Ross  Gamble.  The 
consideration  named  was  $4,000.  On  the 
8th  day  of  December,  1891,  John  Wilson,  the 
sheriff  of  Kearney  county,  levied  on  said 
property  two  executions  which  bad  been  is- 
sued on  Judgments  rendered  against  said 
partnership  firm.  Ross  Gamble,  as  the  own- 
er, entitled  to  recover  possession  from  the 
sheriff,  immediately  replevied  the  -  property, 
and  upon  a  trial  had  in  the  district  court 
of  Kearney  county  there  was  a  verdict  and  a 
Judgment  in  his  favor.  The  plaintiff  in  er- 
ror insists  that  tbe  transfer  to  Gamble  was 
fraudulent  as  against  the  creditors  of  the 
Ellis  &  Caldwell  Plumbing  &  Heating  Com- 
pany, and  accordingly  reviews  the  proofs  to 
establish  this  proposition.  The  verdict  of  the 
Jury  is  found,  upon  examination  of  the 
proofs,  to  be  sufficiently  supported  in  that 
respect,  and  the  errors,  if  any  there  are,  must 
be  found  In  other  directions. 

It  is  first  urged  that,  when  a  firm  is  insol- 
vent, the  partnership  property  will  be  ap- 
plied to  the  payment  of  the  partnership 
debts,  and  that  a  creditor  of  an  individual 
partner  is  not  entitled  to  be  paid  out  of  such 
property  in  preference  to  partnership  cretl- 
itors.  The  princiiile  thus  broadly  urged, 
even  If  conce<led  to  be  correctly  stated,  Is 
not  applicable  to  the  facts  which  the  evi- 
dence adduced  by  the  defendant  in  error 
tended  to  establish.  Mr.  Gamble  and  Mr. 
Kills  testified  tiiat,  when  the  partnership 
agreement  was  being  formulated,  Mr.  Cald- 
well was  told  of  the  existence  of  the  mort- 
gage made  by  Mr.  Kills  to  Mr.  Gamble,  and 
entered  into  said  iiartnersidp  in  view  of  that 
fact.  It  is  true  Caldwell*  testified  that  Mr. 
Ellis  said  he  would  take  care  of  this  mort- 
gage, but  there  was  no  proof  that  this  was 
assenteil  to  by  Mr.  Gamble.  When  the  mem- 
bers of  the  partnership  firm  found  they  could 
not  amicably  continue  tlieir  partnerslilp  re- 
lations, they  agreed  to  sell  their  entire  .stock, 
tools,  and  books  of  account  to  Uoss  Gamble, 
and  that  the  amount  secured  by  the  mort- 
gage to  him  sliould  be  reckoned  a  part  of 
the  cousidot'ntiou.  Under  this  agreement  the 
transfer  of  the  title  and  po.'ssc.ssiou  took 
place,  as  has  heretofore  been  stated,  and, 
after  deducting  oertain  sums  due  from  the 
firm,  together  with  the  amount  80cure<l  by 
the  mortgage,  the  balance  was  paid  In  cash 
and  a  promissory  note  of  Mr.  Gamble,  due 
one  year  from  Its  date,  whicli  was  Decem- 
ber 4,  1800.  This  note  was,  tlierefore,  past 
due  when  the  levies  of  execution  were  made, 
on  December  8,  1891,  and  the  uncontradicted 
evidence  was  of  Its  complete  payment  In  th« 
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meantime.  Under  these  clrcnmstances,  tbe 
court  very  properly,  In  Its  Instructious  to  the 
Jury,  used  tbe  language  against  which  the 
present  criticism  of  tbe  plaintiff  in  error  Is 
directed,  which  language  Is  as  follows:  "If 
you  believe,  from  the  evidence,  that  at  the 
time  of  the  alleged  sale  to  tbe  plaintiff 
•  •  *  EUls  was  Indebted  to  the  plaintiff 
for  money  to  purchase  goods  before  Caldwell 
entered  into  partnership  with  EUls,  and  that 
Caldwell,  as  one  of  the  members  of  the  firm, 
agreed  an  J  consented  that  such  Indebtedness 
should  be  satisfied,  and  as  a  part  considera- 
tion of  the  purchase  price  by  such  sale,  and 
the  sale  was  In  all  other  respects  made  In 
good  faith,  for  a  valuable  consideration,  and 
without  intent  to  defraud,  delay,  or  hinder 
the  creditors  of  Ellis  and  Caldwell,  then  such 
sale  would  be  valid,  and  plaintiff  would  be 
entitled  to  recover."  In  view  of  the  propo- 
sitions already  stated,  it  is  scarcely  neces- 
sary to  say  that  there  was  no  error  In  receiv- 
ing in  evidence  the  chattel  mortgage  above 
referred  to,  and  this  disposes  of  all  tbe  as- 
signments argued,  except  one,  which  we  shall 
now  consider. 

It  is  urged  that  there  was  error  In  refusing 
to  Instruct  the  Jury  that,  aa  to  the  matters 
above  discussed,  the  length  of  time  which 
elapsed  after  the  alleged  sale  before  the  exe- 
cutions were  levied  had  no  effect,  and  should 
be  given  no  weight  by  the  Jury.  This  would 
have  been  to  direct  that  no  importance  could 
be  attached  to  the  circumstance  which,  from 
the  detailed  statement  of  facts  hereinbefore 
given,  might  have  been  quite  Important  In 
its  bearing.  This  instruction  was,  therefore, 
properly  refused.  The  Judgment  of  the  dis- 
trict court  Is  affirmed. 


GRIFFITH  V.  THOMPSON. 
(Supreme  Court  of  Nebraslia.  Jan.  19,  1897.) 
Statdte  of  FKAuns  —  Vendok  axd  Pdkchasbk. 
Tbe  statute  of  .frauds  relative  to  the  sale 
of  lands  will  not  enable  one  who  has  obtained 
the  title  and  possession  of  real  property  to 
avoid  malcing  payment  therefor  merely  because 
there  had  been  no  formal  acceptance  In  writ- 
ing of  the  original  written  offer  of  the  pur- 
chaser. 
(Syllabus  by  tbe  Court.) 

Error  to  district  court,  Douglas  county; 
Hopewell,  Judge. 

Action  by  Susan  F.  Thompson  against 
Richard  B.  Griffith  for  the  price  of  land. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

C.  A.  Baldwin  and  Weaver  &  Oilier,  for 
plaintiff  In  error.  Andrew  Bevlns,  for  de- 
fendant In  error. 

RYAN,  C.  In  tbe  district  court  of  Douglas 
county  there  was  a  verdict  and  Judgment  for 
the  sum  of  $478.78  In  favor  of  Susan  F. 
Thompson,  the  plaintiff  In  that  court.  We 
have  carefully  examined  the  evidence,  and 


find  that  tbe  Jury  was  Justified  In  finding  tbe 
averments  of  the  petition  sufficiently  proved, 
and  we  shall  therefore  devote  our  attention 
to  the  question  chiefly  argued  by  the  plain- 
tiff in  error,  and  that  Is  whetbe^  or  not  tbt- 
petition  in  the  district  court  stated  a  cause  of 
action. 

In  her  said  petition  tin.  Thompson  al- 
leged: That,  previous  to  and  until  the  year 
1889,  she  was  the  owner  of  a  life  estate  in  a 
certain  described  tract  of  land,  containiui: 
1(30  acres  more  or  less,  situated  In  Douglaj$ 
county.  That  said  tract  bad  been  by  her  bns- 
band  and  herself  mortgaged  to  secure  pay- 
ment of  the  sum  of  $1,000.  That  Richard  B. 
Griffith,  with  reference  to  said  land,  wrote 
to  her  the  following  letter:  "Dear  Mother: 
We  got  your  letter,  and  in  regard  to  your 
farm  I  do  not  Icnow  what  to  say,  as  I  have 
got  so  much  stock  now;  but  I  will  nuLke  you 
an  offer  on  it,  provided  it  is  not  sold.  I  will 
assume  all  Indebtedness  on  that  farm,  and 
give  you  five  hundred  dollars.  If  you  accept 
this  offer  come  down;  If  not,  please  come 
down  anyway,  as  we  are  alone.  Bring  Dell 
along  to  stay  this  winter.  The  girls  are  at 
school  in  York.  We  are  all  well.  Tours^ 
truly,  R.  B.  G."  In  her  petition  Mrs.  Thomp- 
son alleges  that  she  accepted  said  proposi- 
tion, and  that  defendant  immediately  took 
possession  by  reason  of  such  purchase,  and 
still  remains  in  possession,  and  that  said 
agreement  was  fully  performed  on  ber  own 
part,  and  that,  by  consent  of  both  parties, 
the  real  property  was  purchased  by  GrifBtii 
at  a  foreclosure  sale  of  the  aforesaid  mort- 
gage, whereby  said  Griffith  secured  a  fet- 
simple  title  to  said  land.  Mrs.  Thompson 
further  averred  In  her  petition  that,  after 
the  sheriff's  deed  tiad  been  delivered  to 
Griffith,  he  paid  to  her  the  sum  of  $50  as 
part  of  the  said  purchase  price  of  $500,  but 
that  he  has  ever  since  refused  to  iiay  the 
balance,  for  which  balance,  with  interest, 
she  prayed  Judgment.  The  theory  of  the 
plaintiff  in  error  is  that  there  was  requlreil. 
to  constitute  a  completed  sale,  such  speclfii- 
averments  of  tht  making  of  a  written  con- 
tract by  Mrs.  Thompson  as  would  amount  to 
a  compliance  with  section  6,  c.  32,  Gomp.  St.. 
entitled  "Frauds."  If  Mrs.  Thompson  wa? 
suing  for  an  estate  lu  the  land,  or  for  relief 
as  against  It,  this  position  might  be  correct. 
Her  action  was  not  of  that  nature.  In  her 
petition  she  alleged  a  written  offer  to  ptir- 
cbase,  an  acceptance,  and,  finally,  a  part  pay- 
ment of  the  purchase  price.  Whether  or  not 
the  original  written  proposition  was  formal- 
ly accepted  became,  under  these  circum- 
stances, a  matter  of  no  importance,  with  re- 
spect to  the  liability  of  Griffith  for  the  un- 
paid purchase  money.  He,  by  virtue  of  the 
sheriff's  sale,  under  his  arrangement  with 
Mrs.  Thompson,  had  obtained  the  title  and 
possession,  and  thereby  became  liable  to  iwy 
according  to  his  promise.  This  action  wa.« 
solely  to  enforce  performance  of  this  prom- 
ise, and  the  section  of  the  statute  of  frau>ls 
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invoked  in  avoidance  of  this  liability  was  no 
defense.  Harris  v.  Roberts,  12  Neb.  631,  12 
N.  W.  80;  (JaUey  v.  Galley,  14  Neb.  174,  15 
N.  W.  318.  a-tie  Judgment  of  tbe  district 
court  is  afflrmed. 


SHAW  et  al.  t.  ROBINSON  &  STOKES  CO. 

et  al. 

(Supreme  Court  of  Nebraska.    Jan.  19,  1887.) 

InSOLTEKT  COKrOKATIONS — Frauddijeht  Cok- 

VBTANCE8. 

1.  There  it  no  inflexible  mle  in  existence, 
which,  under  all  conditions,  prevents  an  insol- 
vent corporation  from  transferring  or  incumber- 
ing its  property  in  good  faith,  and  for  proper 
purposes. 

2.  Whethei  or  not  an  Insolvent  corporation 
has  made  a  disposition  of  its  property  in  fraud 
of  the  rights  of  its  creditors  cannot  be  determin- 
ed as  a  question  of  law,  but,  as  a  question  of 
fact,  must  be  determined  upon  consideration 
of  the  evidence  in  each  particular  case. 

(Syllabus  by  the  Coort.) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

In  the  matter  of  the  insolvency  of  the  Rob- 
inson &  Stokes  Company,  a  corporation.  A 
petition  for  a  receiver  was  filed,  In  which  the 
Commercial  National  Bank  and  others  were 
defendants.  May  Bros,  and  T.  A  Shaw  & 
Co.  intervened.  From  the  decision  as  to  the 
distribution  of  assets  T.  A.  Shaw  &  Co.  bring 
error,  and  the  First  National  Bank  of  Hast- 
ings and  others  appeal,  and  the  German  Na- 
tional Bank  brings  error.    AfDrmed. 

Duffle  &  Van  Dusen  and  E.  R.  DufBe,  for 
plaintiffs  In  error.  W.  W.  Morsman,  Charles 
B.  Keller,  Mahoney,  Mlnahan  A  Smyth,  and 
Montgomery  &  Hall,  for  defendants  In  error. 

RYAN,  C.  In  the  district  court  of  Doug- 
las county  the  Robinson  &  Stokes  Company, 
a  corporation,  petitioned  for  and  obtained  a 
receiver.  In  the  petition,  which  was  filed 
on  the  16th  day  of  November,  1S02,  It  was 
alleged  that  tbe  defendants  the  Commercial 
National  Bank,  Auastatia  Burnette,  and  the 
National  Bank  of  Commerce  had  each  pro- 
cured to  be  levied  attachments  ui>ou  the 
wares  and  merchandise  of  the  plalntilT,  and 
ttiat,  to  prevent  irreparable  loss  by  reason 
of  certain  facts  pleaded,  it  was  necessary 
ttiat  tbe  plaintiff's  factory,  wherein  Its  goods 
and  wares  were  situated,  should  be  kept  in 
operation.  The  receiver  was  appointed  as 
prayed  to  operate  said  factory,  and  collect 
outstanding  debts  due  the  plaintiff.  From 
the  proceeds  of  the  sales  of  merchandise  It 
seems  that  the  claims  of  the  defendants 
above  named  were  fully  paid.  The  Com- 
naercial  National  Bank,  one  of  these  defend- 
ants, had  in  its  possession  book  accounts  and 
I)ill8  receivable  of  the  plaintiff  as  collateral 
security  to  Its  claim,  and  it  is  in  respect  to 
the  proper  distribution  of  the  proceeds  of 
these  that  this  controversy  exists  between 
tbe  Interveners  May  Bros,  on  one  hand  and 
T.  A.  Sbaw  &  Co.  on  tbe  other.    By  its  peti- 


tion of  Intervention  the  firm  of  May  Bros, 
founded  its  claim  upon  the  following  writ- 
ten agreement:  "Omaha,  November  15th, 
lSSr2.  Whereas  we  are  indebted  to  May 
Brothers,  of  Fremont,  Nebraska,  in  tbe  sum 
of  $3,000;  and  whereas,  we  have  assigned 
all  our  book  accounts  and  bills  receivable  to 
the  Commercial  National  Bank  of  Omaha, 
Nebraska,  as  collateral  security  for  our  in- 
debtedness to  said  bank  (excepting  thirteen 
hundred  dollars  assigned  to  First  National 
Bank,  Marshalltown,  Iowa);  and  whereas, 
we  have  also  assigned  said  book  accounts 
and  bills  receivable  as  aforesaid  to  Mrs.  An- 
astatla  Burnette  as  collateral  security  to  se- 
cure the  sum  of  about  $11,500.00  subject  to 
that  of  the  bank  as  aforesaid;  and  whereas, 
we  have  further  assigned  said  book  accounts 
and  bills  receivable  as  aforesaid  to  the  Na- 
tional Bank  of  Commerce,  to  secure  tbe  sum 
of  about  $6,000,  subject  to  tbe  aforesaid  as- 
signments: Now,  therefore,  we  hereby  as- 
sign all  our  right,  title,  and  Interest  in  and 
to  said  book  accounts  and  bills  receivable  to 
said  May  Brothers,  of  Fremont,  Nebraska, 
as  collateral  security  for  said  Indebtedness 
of  $5,000.00,  subject,  however,  to  the  rights 
of  each  and  all  of  tbe  aforesaid  assignees  as 
hereinbefore  specified."  The  right  of  the 
firm  of  T.  A.  Shaw  &  Co.  to  tbe  amount  in 
controversy  was.  In  its  petition  of  interven- 
tion, predicated  upon  averments  that  on  No- 
vember 18,  1882,  said  firm  had  brougbt  its 
action  in  the  district  court  of  Douglas  coun- 
ty against  the  Robinson  &  Stokes  Company, 
and  had  on  the  same  day  caused  to  be  gar- 
nished the  Commercial  National  Bank.  On 
motion  of  May  Bros,  the  amount  in  contro- 
versy was  ordered  paid  to  May  Bros.,  and  It 
Is  for  a  review  of  this  order  that  T.  A.  Shaw 
&  Co.  have  prosecuted  error  proceedings  to 
this  court. 

It  appears  from  the  evidence  that  after 
nightfall  of  November  15,  1882,  there  were 
present  In  the  law  office  of  Montgomery, 
Charlton  &  Hall  the  president,  the  secretary, 
and  tbe  attorney  of  the  Robinson  &  Stokes 
Company,  and  certain  attorneys  representing 
tbe  defendants  named  in  the  petition  for  a 
lecelver,  and  that  there  was  at  said  time  and 
place  adopted  by  the  Robinson  &  Stokes 
Company  this  resolution:  "Whereas,  this 
company  Is  Indebted  to  the  Com.  Nat.  Bank 
of  Omaha,  Nebraska,  In  the  sum  of  $40,- 
000.00;  and  whereas,  said  bank  Is  demand- 
ing security  for  the  payment  of  said  Indebt- 
edness: Now,  therefore,  be  it  resolved  that 
the  Prcs.  and  Secy,  of  this  Co.,  on  bebnif  of 
the  Co.,  be  authorized  to  assign  to  May 
Bros.,  Fremont,  Neb.,  all  their  notes,  bills 
receivable,  accounts,  books  of  accounts,  de- 
mands, and  claims  of  every  kind  and  name 
owing  to  and  belonging  to  this  Co.,  subject 
to  prior  assignments  as  collateral  for  the 
payment  of  the  Indebtedness  of  this  Co.  to 
said  May  Bros.,  evidenced  by  a  certain  prom- 
issory note  calling  for  $5,000.00  in  favor  of 
J.  T.  Robinson,  R.  E.  Scars,  T.  H.  Burnette, 
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G.  E.  Stokes."  The  parties  wbo  are  named 
after  the  words  "In  favor"  seem  to  have 
been  concerned  In  the  Robinson  &  Stokes 
Company  as  officers  and  stockholders.  On 
September  7,  1893,  there  were  the  following 
proceedings,  as  shown  by  the  Journal  entry 
In  this  case:  "The  above  cause  coming  on 
this  day  to  be  heard  upon  the  exceptions  of- 
May  Brothers,  Interveners,  to  the  report  of 
tlie  receiver,  and  the  exceptions  of  Theodore 
A.  Shaw  et  al.  to  the  report  of  the  receiver, 
and  the  exceptions  of  the  Robinson  Stokes 
Company  to  the  report  of  the  receiver,  and, 
after  hearing  the  evidence  and  the  argument 
of  counsel,  and  the  court,  being  fully  ad- 
vised In  the  premises,  overrules  the  excep- 
tions of  Theodore  A.  Shaw  et  al.  to  the  re- 
Ijort  of  the  receiver  so  far  as  the  same  per- 
tains or  relates  to  the  power  of  a  corporation 
to  prefer  a  creditor,  and  to  prefer  the  par- 
ties which  the  said  Robinson  &  Stokes  Com- 
pany did  prefer  In  this  case,  to  which  the 
said  Theodore  A.  Shaw  et  al.  except."  Con- 
formably with  the  above  ruling,  the  receiver 
was  directed  to  pay  to  May  Bros,  the  amount 
In  dispute.  In  the  petition  In  error  there  Is 
a.<!slgned  the  overruling  of  the  exceptions 
above  noted,  but  we  have  been  unable  to  find 
in  the  record  any  exception  of  the  nature  In- 
dicated. Indeed,  the  report  of  the  receiver 
very  properly  dealt  only  with  what  he  had 
4lane,  and  how  much  he  held  In  his  hands 
subject  to  the  order  of  the  court.  The  rec- 
ord, therefore,  must  be  assumed  to  have  de- 
scribed the  contention  of  counsel  for  Shaw 
&  Co.  as  exceptions  of  the  nature  Indicated, 
and  the  question  to  be  determined  is  tlius 
limited  to  the  power  of  an  insolvent  cor- 
poration, under  any  circumstances,  to  pre- 
fer one  of  its  eredltoi*8.  It  would  be  useless 
to  attempt  a  review  of  all  the  cases  cited  on 
this  proposition,  and  we  shall  tlierefore  take 
up  the  contentions  of  plaintiff  In  error  In  the 
onler  in  which  they  are  presented  by  Its 
J)rlpf.  'and  witii  reference  to  each  express 
our  views  In  a  general  way. 

It  Is  first  contended  that  the  transfer  of 
November  15th  by  the  Robinson  &  Stokes 
Company  amounted  In  law  to  a  general  as- 
signment for  the  benefit  of  cre<litors.  This 
question  is  not  presented  by  the  order  as- 
sailed by  the  petition  In  error,  for  this  Is  not 
an  appeal  from  a  decree  which  presents  all 
questions  for  trial  de  novo,  but  Is  a  proceed- 
ing In  en-or  to  review  an  onler  affecting  a 
substantial  right,  made  in  a  special  proceed- 
ing determlnetl  upon  an  exception  llmlte<l  to 
a  certain  matter  which  was  the  abstract 
right  of  an  Insolvent  corporation  to  prefer 
certain  creditors. 

It  Is  next  urged  that  the  directors  of  an 
Insolvent  corporation  are  trustees  for  Its 
creditors;  that  Is  to  say,  upon  the  Insol- 
vency of  a  corporation  Its  directors  become 
mere  trustees  to  hold  Its  property  for  the 
benefit  of  Its  creditors,  for,  as  it  is  argued, 
a  corporation's  Insolvency  is,  civilly,  Its 
death.    If  the  proposition  that  at  the  instant 


a  corporation  becomes  Insolvent  It  Is  de«id  la 
conceded,  there  would  be  no  question  that  it 
could  not  afterwards  transact  business  of 
any  kind,  and  plalntltf  in  error  would  be  en- 
titled to  the  relief  he  prays,  unless,  per- 
chance, this  principle  Is  too  far-reaching  in 
its  consequences.  Let  us  suppose  that  tlie 
Robinson  &  Stokes  Company  was  ciT-illy 
dead  on  the  loth  of  November,  1892,  and 
that  the  transfer  of  Its  assets,  which  pre- 
cluded the  transaction  of  business  by  It,  was 
conclusive  evidence  that  as  a  cori>oratlon  it 
bad  no  further  existence,  and  what  inevita- 
bly follows?  In  the  first  place.  It  could  not 
have  commenced  and  maintained  this  action 
for  the  appointment  of  a  receiver  and  tUe 
winding  up  of  its  business  aftalrs,  for  a  dead 
person  cannot  be  plaintiff  In  an  action  or 
civil  proceeding.  In  the  next  place,  the  firm 
of  T.  A.  Shaw  &  Co.  would  have  no  standing 
in  this  case,  for  their  attachment  action  was 
begun  on  November  16th,  and  was  prose- 
cuted, according  to  their  own  argument, 
against  a  dead  person.  Other  general  con- 
siderations point  to  the  same  result,  one  of 
which  Is  that  a  corporation  may.  In  an  in- 
solvent condition,  do  business  for  years,  and, 
if  the  contention  of  the  plaintiff  In  error  is 
correct,  its  transactions  during  this  time  be 
found  finally  to  be  absolutely  void.  We  are 
now  speaking  of  the  status  of  an  Insolvent 
corporation  unaffected  by  statutory  provi- 
sions. Later  we  shall  consider  an  argument 
based  on  a  statutory  enactment  The  func- 
tions of  such  a  corporation  may  be  suspend- 
ed, and  such  a  suspension  must  inevitably 
accompany  Its  death;  but  from  these  predi- 
cates it  does  not  necessarily  result  that  a  sus- 
pension of  functions  always  Implies  dentli. 
As  to  the  proposition  that  the  directors  of 
an  insolvent  coriwratlon  hold  its  property  in 
trust  for  its  creditors,  the  same  observation 
applies,  for,  in  a  certain  sense,  this  is  tnie. 
and  yet  It  by  no  means  follows  that  the  law 
impresses  this  property  with  such  a  tn.ist 
as  may  be  enforced  onl.v  In  a  court  of  equity. 
If  the  funds  of  an  Insolvent  corporation  are 
purely  trust  funds  In  the  hands  of  Its  direet- 
oi-s  as  trustees,  it  would  follow  that,  in  an 
action  of  creditors  of  such  corporation  to 
subject  said  funds  to  the  payment  of  their 
claims,  the  trustees  should  be  made  defend- 
ants. Among  all  the  cases  cited  .we  have  ol>- 
served  none  Ip  which  the  creditor  of  an  in- 
solvent corporation  has  proceeded  against  its 
directors  on  the  assumption  that  It  should  be 
required  that  they  should  execute  a  tmst 
with  respect  to  property  of  the  corporation 
In  their  possession.  On  general  principles, 
this  would  seem  very  significant. 

Plaintiff  in  error,  however,  argues  that  in- 
solvency operates  the  dissolution  of  a  cor- 
poration, and  therefore  that  the  provisions 
of  sections  62  et  seq.,  c.  16,  Comp.  St,  coun- 
tenance the  tmst-fund  theory,  and  authorize 
the  very  proceedings  which,  as  we  have  just 
remarked,  we  have  never  found  to  have  been 
resorted  to.     Section  62,  above  refeired  to. 
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provides  that:  "Upon  tbe  dissolution,  by  the 
expiration  of  the  terms  of  Its  charter  or  oth- 
erwise, of  any  corporation  now  existing  or 
hereafter  created,  and  unless  other  persons 
be  apiM>inte(I  by  the  legislatoire  or  by  some 
court  of  competent  authority,  the  directors 
or  managers  of  the  affairs  of  such  corpora- 
tion acting  last  before  the  time  of  its  disso- 
lution, by  whatever  name  they  may  be 
liuown  in  law,  and  the  survivors  of  ihem, 
shall  be  the  trustees  of  tbe  creditors  and 
stoclibolders  of  the  corporation  dissolved, 
and  shall  have  full  power  to  settle  tbe  affairs 
of  the  same,  collect  and  pay  outstanding 
debta  and  divide  among  the  stockholders  the 
moneys  and  property  that  shall  remain,  in 
proportion  to  tbe  stock  of  each  stockholder 
paid  up,  after  the  payment  of  debts  and  nec- 
essary expenses,"  etc.  By  sections  03,  (M,  67, 
eS,  c.  16,  CJomp.  St.,  provisions  are  made  for 
prosecuting  or  enforcing  pending  or  neces- 
sary suits  in  the  name  of  the  dissolved  cor- 
poration where  found  necessary. .  It  Is  pro- 
vided by  section  65  of  said  chapter  16  that: 
"The  title  of  all  real  estate  belonging  to  any 
such  corporation  shall,  at  the  time  of  the 
dissolution  of  the  same,  pass  to  tbe  trustees 
of  such  corporation,  who  shall  have  full 
power  and  authority  to  sell  and  dispose  of 
any  such  real  estate.  In  such  manner  and 
upon  such  terms  as  may  be  thought  best  for 
tbe  Interest  of  tbe  creditors  and  stockhold- 
ers, and,  ui)on  any  such  sale  to  make  a 
good  and  suBlcIfcut  title  therefor."  If,  as 
contended  by  the  plaintiff  in  etror,  an  in- 
solvent corijoration  is  to  be  deemed  a  dis- 
solved corporation.  It  would  follow,  under 
the  provisions  of  the  section  just  quoted,  that 
tlie  directors  of  such  insolvent  coi-poration 
are  expressly  authorized  to  sell  and  dispose 
of  it.«!  real  property  for  the  interests  of  not 
only  its  creditors,  but  of  its  stockholders  as 
well.  It  Is  not  usually  necessary  to  provide, 
with  reference  to  stockholders,  when  a  cor- 
poration becomes  Insolvent,  for  In  that  event 
the  creditors  are  generally  compelled  to  ap- 
propriate all  its  assets.  The  contentions  of 
plaintiff  in  error  then  are:  First,  that  on 
general  principles  the  entire  assets  of  an  In- 
solvent corporation  constitute  a  trust  fund, 
and  cannot  be  disiMsed  of  for  the  payment  ol 
its  dt.-bts;  and,  second,  under  tiie  above  stat- 
utory provisions,  that  If  its  assets  are"  real 
property,  they  may  be  sold  by  the  directors, 
and  the  proceeos  of  such  sale  be  iMiid  over 
by  such  directors  as  shall  be  thought  best 
for  the  Interests  of  the  creditors  and  the 
stockliolders.  It  seems  to  us  that  these  are 
Inconsistent  propositions,  and  that  it  Is  very 
unreasonable  to  stippose  an  Insolvent  cor- 
poration cannot  transfer  Its  personal  prop- 
erty, but  that  the  directors,  as  trustees,  may 
sell  and  dispose  of  Its  real  property.  We  are 
of  the  opinion  that  the  dissolution  contem- 
plated in  the  above  statute  is  the  voluntary 
(lissolution  provided  for  by  the  two-thirds 
vote  of  the  memljers  of  the  eoriwration  un- 
der section  134,  c.  16,  Comp.  St.,  or  the  ex- 


piration of  limitation  of  charter,  tbe  loss  of 
memberahip,  the  surrender  of  Its  franchise 
as  a  corporation,  or  forfeiture  by  nonuser  or 
misuser  described  In  2  Hot.  Priv.  Corp.  p. 
1003;   2  Beach,  Prlv.  Corp.  H  T80,  782. 

The  full  pui-port  of  what  Is  expressed  or 
Implied  by  the  statement  that  the  assets  of 
an  insolvent  corporation  are  a  trust  fund  for 
the  benefit  of  Its  creditors  Is  expressed  in  tiie 
following  cases:  In  UoUins  v.  Iron  Co.,  150 
U.  S.  371,  14  Sup.  Ct.  127,  Mr.  Justice  Brewer 
said:  "The  expression  often  used,  that  the 
proiwrty  of  a  corporation  constitutes  a  "trust 
fund'  for  its  creditors,  only  means  that  when 
the  corporation  Is  Insolvent,  and  the  court  of 
equity  has  possession  of  its  assets  for  ad- 
ministration, such  assets  must  be  appropri- 
ated to  the  payment  of  its  debts  before  any 
distribution  of  tbe  stockholders;  but,  as  be- 
tween the  corporation  Itself  and  Its  debtors, 
the  former  does  not  hold  Its  property  In  trust, 
or  subject  to  a  Hen  In  favor  of  Its  creditors- 
In  any  other  sense  than  does  an  Individual 
debtor."  In  Fogg  v.  Blair,  133  U.  S.  534,  10 
Sup.  Ct.  338,  Field,  J.,  said:  "We  do  not 
question  the  general  doctrine  Invoked  by  the 
appellant  that  the  property  of  a  railroad 
company  is  a  trust  fund  for  the  payment  of 
its  debts,  but  do  not  perceive  any  place  for 
its  application  here.  That  doctrine  only 
means  that  the  property  must  first  be  appro- 
priated to  the  payment  of  the  debts  of  the 
company  before  any  portion  of  It  can  be  dis- 
tributed to  tbe  stockholders.  It  does  not 
mean  that  the  property  is  so  affected  by  the 
indebtedness  of  the  company  ttiat  it  cannot 
be  sold,  transferred,  or  mortgaged  to  bona 
fide  purchasers  for  a  valuable  consideration, 
except  subject  to  the  liability  of  being  appro- 
priated to  pay  that  Indebtedness.  Such  a 
<Ioctrine  has  no  existence."  In  Hospcs  v. 
Car  Co.  (Minn.)  50  N.  W.  1117,  it  Is  said  by 
Mitchell,  J.,  speaking  for  the  whole  court: 
"This  trust-fund  doctrine,  commonly  called 
the  'American  doctrine,'  lias  given  rise  to 
much  confusion  of  ideas  as  to  its  real  mean- 
ing, and  much  conflict  of  decision  in  its  ap- 
plication. To  such  an  extent  has  this  been 
the  case  that  many  have  questioned  tiie  ac- 
curacy of  the  phrase,  as  well  as  doubted  the 
necessity  or  expediency  of  Inventing  any 
such  doctrine.  While  a  convenient  phrase 
to  express  a  certain  general  Idea,  It  Is  not 
sufficiently  precise  or  accurate  to  constitute 
a  safe  foundation  upon  which  to  build  a  set 
of  legal  niles.  The  doctrine  was  inventetl 
by  Justice  Story  In  Wood  v.  Dummer,  3  Ma- 
son, 308,  Fed.  Cas.  No.  17,944,  which  called 
for  no  such  Invention,  the  fact  In  that  case 
being  that  a  bank  divided  up  two-thirds  of 
Its  capital  among  Its  stockholders  without 
providing  funds  sufficient  to  pay  Its  outstand- 
ing bill  holders.  Upon  old  and  familiar  prin- 
ciples, this  waa  a  fraud  on  creditors.  Evi- 
dently, all  that  the  eminent  Jurist  meant  by 
the  doctrine  waa  that  corporate  property 
must  be  first  appropriated  to  the  payment  of 
tbe  debts  of  tbe  company  before  there  can 
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be  any  dlstribation  of  it  among  stockholders, 
—a  proposition  that  is  sound,  upon  the  plain- 
est principles  of  common  honesty.  *  •  • 
The  phrase  that  'the  capital  of  the  corpora- 
tion constitutes  a  trust  fund  for  the  benefit 
of  creditors'  Is  misleading.  The  corporate 
property  Is  not  held  in  trust,  in  any  proper 
sense  of  the  tetm.  A  trust  Implies  two  es- 
tates or  Interests,  one  equitable  and  one  le- 
gal; one  person,  as  trustee,  holding  the  legal 
title,  while  another,  as  the  cestui  que  trust, 
has  the  beneficial  interest  Absolute  control 
and  power  of  disposition  are  inconsistent 
with  the  idea  of  a  trust  The  capital  of  a 
coriwratlon  is  its  property.  It  has  the  whole 
beneficial  Interest  in  It,  as  well  as  the  legal 
title.  It  may  use  the  Income  and  profits  of 
It,  and  sell  and  dispose  of  it  as  a  natural 
person.  It  is  a  trustee  for  its  creditors,  in 
the  same  sense,  and  to  the  same  extent  as  a 
natural  person,  but  no  further."  In  Railway 
Co.  ▼.  Ham.  U4  U.  S.  587,  5  Sup.  Ct  1081,  It 
Is  said:  "The  property  of  a  corporation  Is 
doubtless  a  trust  fund  for  the  payment  of  its 
debts  In  the  sense  that  when  the  corporation 
is  lawfully  dissolved,  and  all  Its  buslneas 
wound  up,  or  when  it  Is  Insolvent,  all  its 
creditors  are  entitled,  in  equity,  to  have  their 
debts  paid  out  of  the  corporate  property,  be- 
fore any  distribution  thereof  among  the 
stockholders.  It  Is  also  true,  in  the  case  of 
a  corporation  as  In  that  of  a  natural  person, 
that  any  conveyance  of  the  property  of  the 
debtor  without  authority  of  law,  and  in  fraud 
of  existing  creditors,  Is  void  as  against 
them."  This  court  has  never  had  occasion 
to  define  its  views  of  the  subject  under  dis- 
cussion, though  it  has  recognized  the  exist- 
ence of  a  personal  trust  relation  between  the 
officers  of  a  corporation  and  its  creditors. 
In  Gorder  v.  Canning  Co.,  36  Neb.  549,  54 
N.  W.  830,  there  was  this  holding  as  reflected 
In  the  fourth  paragraph  of  the  syllabus: 
"The  relation  of  the  directors  to  stockhold- 
ers of  a  corporation  Is  of  a  fiduciary  charac- 
ter, and  their  contracts  and  dealing  with  re- 
spect to  the  corporate  property  will  be  care- 
fully scrutinized  by  the  courts.  Such  con- 
tracts are  not,  however,  necessarily  void. 
Where  it  Is  clear  that  the  transaction  is  in 
good  faith  on  the  part  of  the  director,  and 
beneficial  to  the  corporation  which  has,  with 
the  sanction  of  the  stockholders,  received 
and  appropriated  the  consideration  without 
offering  to  make  restitution.  It  may  be  up- 
held  when  assailed,  even  in  a  court  of  eq- 
uity." In  Ingwersen  v.  Edgecombe,  42  Neb. 
740,  60  N.  W.  1032,  there  was  again  inv<dved 
the  right  of  an  officer  to  secure  to  himself 
n  preference,  and  Post  J.,  delivering  the 
opinion  of  this  court  said:  "But  the  view 
which  may  be  said  to  rest  upon  the  sound- 
est reasons,  and  is  sanctioned  by  the  decided 
wi'ljtht  of  authority,  is  that  when  a  corix>ra- 
tlon  becomes  insolvent  its  property  and  as- 
sets constitute  a  trust  fund  for  the  benefit  of 
Its  creditors,  and  that  the  directors  and  offi- 
cers  In   possession    thereof,    being   trustees 


for  all  the  creditors,  cannot  take  advantage 
of  their  position  to  secure  a  preference  for 
themselves,  but  must  share  ratably  wltb  oth- 
er creditors."  In  this  last  case  it  was  held 
that  the  relations  of  the  officers  to  tbe  cor- 
poration were  such  that  under  the  circuiu- 
stances  it  amounted  to  securing  as  undue 
preference  for  one  officer,  with  the  concur- 
rence of  another  officer,  to  obtain  security  of 
an  Indebtedness  due  to  himself  from  tbe  cor- 
poration. The  trust  spoken  of  as  having 
been  violated  was  such  as  Is  implied  from 
the  relations  and  Implied  duties  of  an  c^ccr 
of  a  corporation  towards  his  princlpaL  This 
Is  illustrated  by  the  holding  in  Gorder  v. 
Canning  Co.,  supra,  that  upon  the  staowins 
therein  made  of  fairness  In  every  respect  the 
mortgage  of  property  of  the  corporation  in 
favor  of  certain  of  Its  officers  was  valid.  If 
what  in  Hospes  v.  Car  Co.,  supra,  waa  called 
the  "American  doctrine"  of  trust  funds  had 
been  applied,  this  holding  would  have  been 
impossible,  no  matter  how  meritorloos  the 
claim  secured. 

It  seems  to  us  that  the  correct  principle  is 
enunciated  In  the  federal  cases  above  cited 
and  in  Hospes  v.  Car  Co.,  supra.  A  court  of 
equity,  at  the  Instance  of  proper  parties,  hi 
a  proper  proceeding,  can,  when  the  corpora- 
tion becomes  insolvent  administer  snch  re- 
lief as  the  circumstances  of  each  case  may 
demand.  The  insolvency  of  the  corporation, 
when  It  gave  a  preference,  would  in  such  a 
proceeding  be  a  proper  matter  for  considera- 
tion. If  the  corporation  has  fraudulently 
conveyed  or  Incumbered  Its  property,  such 
property  may  be  followed  and  subjected  to 
the  payment  of  the  debts  of  the  corpora- 
tion. If  the  corporation  has  disposed  of  Iti 
property  under  unusual  conditions,  that  fact 
Is  a  circumstance  properly  to  be  taken  into 
account  The  effect  of  these  circumstances 
are  not  properly  determinable  as  matters  of 
law,  and  we  think  it  is  from  the  failure  to 
bear  this  in  mind  that  plalntiCF  In  error  asks 
this  court  Inflexibly  to  enforce  tbe  rule  that 
an  Insolvent  corporation  cannot  in  any  case, 
prefer  one  of  its  creditors.  In  each  case  as 
it  arises  the  question  must  be  whether  or  not 
there  has  been  a  dl8ix>sltlon  of  the  propertr 
of  the  corporation  for  the  puriMse  of  making 
a  fraudulent  preference,  or  for  other  illegal 
purposes.  As  against  a  cori>oratIon  In  the 
class  of  actions  of  which  we  are  now  speak- 
ing creditors  have  the  same  remedies,  and 
none  other,  than  against  an  Individual  debt- 
or. The  Inferences  to  be  deduced  from  the 
proofs  are  inferences  of  fact  and  not  of  law. 
It  may  be  that  the  inference  Is  unavoidable; 
it  Is  none  the  less  an  inference  of  fact.  Sec- 
tion 20,  c.  32,  Comp.  St.,  provides  that  "the 
question  of  fraudulent  intent  in  all  cases 
arising  under  the  provisions  of  this  chapter 
stiall  be  deemed  a  question  of  fact  and  not 
of  law,"  etc.  The  right  of  a  debtor  in  good 
faith  to  prefer  bona  flde  creditors  haa  been 
reprntedly  recognized  by  this  court.  Lin 
Inger  v.  Kaymond,  12  Neb.  19,  8  N.  W.  So": 
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Grimes  r.  Farrinston,  18  Neb.  48,  26  N.  W. 
<>18:  Nelson  v.  Oarey,  15  Neb.  531.  19  N.  W. 
<i30;  Bierbower  v.  Polk,  17  Neb.  268,  22  N. 
W.  C98:  Costello  y.  Chamberlain,  36  Neb.  45, 
.'>3  N.  W.  1034;  Dry-Goods  Co.  t.  McPhedy, 
37  Neb.  800,  56  N.  W.  38&:  Jones  t.  Loree, 
37  Neb.  816,  56  N.  W.  890;  ParweU  Co.  v. 
Wright,  38  Neb.  446,  66  N.  W.  »84;  Kavan- 
augh  ▼.  Oberfelder,  37  Neb.  649,  66  N.  W. 
:U6;  Sherwln  y.  Ga«ha«en,  39  Neb.  238,  57 
N.  W.  1006;  Hewitt  y.  Banking  Co.,  40  Neb. 
820,  59  N.  W.  693;  Banking  Co.  y.  Costello, 
45  Neb.  119,  63  N.  W.  376;  Dry-Goods  Co. 
V.  Strauss,  45  Neb.  703,  64  N.  W.  223;  Pow- 
eU  y.  Teazel,  46  Neb.  225,  64  N.  W.  695. 
While  It  ix>ay  be  true  that  from  the  Inherent 
nature  of  a  corporation  Inferences  unfayora- 
ble  to  a  preference  by  It  of  certain  of  Its 
creditors  are  Justifiable  from  facts  which 
would  not  sustain  the  same  inferences  wltW 
respect  to  a  preference  by  a  natural  person, 
we  cannot  belleye  that  the  abstract  legal 
right  of  making  a  preference  in  one  class  of 
cases  Is,  by  law,  more  restricted  than  in  the 
other.  The  judgment  of  the  district  court  Is 
affirmed.     Affirmed. 

NORVAL,  J.,  not  sitting. 


PICKES  y.  VIOK  et  al. 
(Supreme  Court  of  Nebraska.    Jan.  10,  1887.) 
JuuoMENT — Injunction. 
In  an  action  to  enjoin  the  enforcement  of 
a  judgment,  relief  should  not  t>e  granted  be- 
cause of  the  service  of  an   unautiiorized  sum- 
mons upon  which  such  judgment  was  rendered, 
in  the  absence  of  a  showing  of  the  existence  of 
a  defense  to  the  cause  of  action  which  formed 
the  basis  of  the  judgment  assailed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Saunders  coun- 
ty;  Wheeler,  Judge. 

Action  by  Thomas  Flckes  against  Vlck 
Bros,  and  others.  From  a  decree  for  plaln- 
liff,  defendants  appeal.    Reyersed. 

Steyens  &  Cochran,  for  appellants.  E.  H. 
^Vooley,  for  appellee. 

RYAN,  C.  This  action  was  brought  in  the 
(listrfct  court  of  Saunders  county  by  Thomas 
Kickes  to  enjoin  the  collection  of  a  judg- 
ment rendered  against  him  by  a  justice  of 
the  peace  of  Lancaster  county.  It  was  al- 
leged in  the  petition  of  Mr.  Fickes  that,  at 
tbe  time  that  said  judgment  was  rendered, 
lie  was  a  resident  of  Cass  county,  and  that 
by  reason  of  a  collusiye  entry  of  appearance 
by  a  co-defendant,  also  a  resident  of  Cass 
county,  the  aforesaid  justice  of  the  peace  as- 
sumed to  haye  jurisdiction,  upon  a  summons 
afterwards  seryed  in  Cass  county,  to  render 
Judgment  against  Fickes.  There  was  a  de- 
cree as  prayed,  and  to  reyerse  such  a  decree 
tbis  appeal  is  prosecuted. 

There  was  a  radical  defect  in  the  petition 
of  Mr.  Fickes  as  to  the  existence  of  a  de- 
fense to  the  cause  of  action  upon  which 


Judgment  had  been  rendered  by  tbe  Justice 
of  the  peace  in  Lancaster  county.  There 
were  in  the  petition  the  following  ayer- 
ments:  "That  said  Judgment  was  so  fraudu- 
lently obtained  as  aforesaid  because  this 
plaintiff  had  a  good  and  yalld  defense 
against  said  note,  which  fact  the  Vlck  Broth- 
ers well  knew,  and  so  fraudulently  obtained 
said  Judgment  to  prevent  this  plaintift  from 
making  said  defense."  There  was  no  refer- 
ence to  a  defense  other  than  was  contained 
In  the  language  just  quoted.  In  Hughes  y. 
Housel,  33  Neb.  703,  50  N.  W.  1127.  it  was 
held  that  when  a  party  seeks  to  set  aside  a 
Judgment  against  him,  which  is  regular  on 
Its  face,  on  the  ground  that  he  has  a  meri- 
torious defense,  he  must  plead  the  facts  con- 
stituting such  alleged  defense.  The  same 
rule  was  enforced  in  Lander  y.  Abrahamson, 
34  Neb.  553,  52  N.  W.  571,  and  in  Winters  v. 
Means,  25  Neb.  241.  41  N.  W.  157.  In  Janes 
y.  HoweU,  37  Neb.  320,  56  N.  W.  905,  it  was 
held  that,  eyen  where  the  return  of  seryice 
of  summons  was  shown  to  be  false,  there 
must,  to  entitle  to  relief,  be  averments  and 
proof  of  the  existence  of  a  meritorious  de- 
fense. In  the  case  under  consideration  there 
was  no  defense  alleged,  or  found  by  the 
court  In  its  epeclal  findings  of  fact;  neither 
WHS  there  any  evidence  to  Justify  a  finding 
had  It  been  made.  The  judgment  is  there- 
toi-e  reversed,  and  the  cause  is  remanded  for 
fuiiher  proceedings.  Reversed  and  re- 
manded. 


COBBBT  y.  DORLAND  et  al. 

(Supreme  Court  of  Nebraska.    Jan.  19,  1897.) 

IssDRAWCK— Action  on  Poliot— Attorsbt's  Feb 
— NOTICB — Intervestios. 

1.  In  an  action  against  an  insumnce  company 
on  its  policy  insuring  property  agninst  loss  by 
fire,  when  the  property  insurpd  thereby  has  been 
totally  destroyed  by  fire,  it  is  provided  by  stat- 
ute that  tbe  "court,  upon  rendering  judgment 
against  an  insurance  company  on  any  such  poli- 
cy of  insurance,  shall  allow  the  plaintiff  a  rea- 
sonable attorney's  fee  to  be  taxed  as  a  part 
of  the  ousts."  In  such  an  action  the  summons 
was  indorsed  as  follows:  "If  the  defendant 
fail  to  appear  and  answer,  the  plaintiff  will 
take  judgment  for  $800,  together  with  intercnt 
at  7%  from  September  2()th,  1893.  and  attorney 
fees  and  costs  of  suit.  Attest:  R.  W.  Ixflin. 
Clerk,  by  Orlando  Swain,  Deputy."  Helil,  that 
such  indorsement  was  not  a  notice  of  piaintifTs 
attorney's  claim  of  a  lien  for  fees  for  his  serv- 
ices performed  in  and  about  the  suit,  and,  fur- 
ther, that  service  of  the  summons,  so  indorsed, 
on  the  company,  did  not  convey  notice  to  it  of 
such  claim  of  lien. 

2.  The  attorney  who  instituted  the  suit  for 
plaintiff  applied  to  the  trial  court  to  he  allow- 
ed to  intervene  and  prosecute  against  the  com- 
pany his  claim  for  fees.  Hrirf  that,  of  the  evi- 
dence filed  in  the  matter  of  this  application, 
there  was  sufficient  to  sustain  findings  that 
there  had  been  a  dismissal  of  tbe  action  against 
the  company,  and  a  settlement  and  extinguish- 
ment of  the  plaintiff's  claim  against  it,  prior 
to  any  notice  to  it  of  any  claim  of  the  attor- 
ney's lien  for  fees;  hence,  the  denial  of  the 
application  was  not  erroneous. 

(Syllabus  by  the  Court.) 
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Appeal  from  district  court,  Gage  county. 

Action  by  Anna  C.  Dorland  against  the 
Aetna  Insurance  Company  and  others.  The 
action  was  dismissed,  and  J.  E.  Cobbcy  filed  a 
notice  of  lieu  as  attorney  for  plaintiff,  and 
aske<l  to  be  allowed  to  intervene  and  prove 
his  rtglit  to  attorney's  fees,  and  from  a  Judg- 
ment against  him  he  brings  error.    AfBnned. 

J.  E.  Cobbey,  in  pro.  per.  A.  Bazlett,  for  de- 
fendants in  error. 

HARUISON,  J.  An  action  was  commenced 
in  the  district  court  of  tJage  county,  for  the 
plaintiff,  by  the  intervener  as  her  attorney, 
in  which  it  api)eared,  In  the  petition  filed, 
that  she,  as  mortgagee  of  certain  property  in 
Beatrice,  was  entitled  to  the  amount  of  the 
Insurance  thereon,  evidenced  by  a  policy  issued 
by  the  Aetna  Insurance  Company,  one  of  de- 
femlants,  the  proiMirty  having  been  totally  de- 
stroi-ed  by  fire.  The  petition  in  the  action  was 
lileti  of  date  Decemlaer  30,  181)3.  SutMeijuent- 
ly,  pursuant  to  a  settlement  of  the  disputed 
questions  in  the  case,  A.  L.  Green  claiming 
to  represent  the  piaintilT  during  such  adjust- 
ment, the  following  statement  was  filed: 
"Now  comes  the  plaintiff  and  dismisses  the 
above-entitled  action,  without  prejudice  to 
future  action,  at  her  costs.  Anna  C.  Dorland, 
by  A.  L.  Green,  Agent."  This  was  filed  Jan- 
uary 19,  1804.  Of  the  same  date  the  inter- 
vener filed  the  following:  "All  parties  will 
take  notice  that  the  pretended  dismissal  filed 
In  this  case  is  without  authority,  and  that  I 
still  have  and  claim  tbe  sum  of  $100  as  attor- 
ney's fees  for  services  rendered  In  this  case, 
as  alleged  and  claimed  In  the  papers  hereto- 
fore filed  and  the  notice  heretofore  given.  J. 
K.  Coblx-y."  And  on  .lauuary  2Cth  he  filed  a 
motion  by  which  he  asked  to  intervene;  This 
motion  was  nccomiKinled  by  a  petition  ini 
whk'li  app(;ared  a  statement  of  his  claim  for 
an  attorney  fee.  The  insurance  company  filed 
objections  to  the  allowance  of  the  Interven- 
tion, affidavits  were  filed  in  support  of  the 
contentions  of  the  parties,  respectively,  and, 
on  presentation  of  the  matter  to  the  court, 
the  application  to  Intervene  was  denied.  The 
party  who  sought  to  Intenene  asks  a  review 
In  this  court  of  the  action  which  resulted  In 
the  rcftisal  to  him  of  such  right. 

That  notice  of  the  attorney's  claim  of  a  Hen 
for  fees  must  be  brought  home  to  any  party 
as  against  whom  It  is  sought  to  be  made  ef- 
fectual is  not  questioned,  Imt  it  is  urged  that 
the  recjulslte  notice  of  such  claim  of  lien  was 
given  the  insurance  comjiany  by  an  indorse- 
ment which  appeared  on  the  back  of  the  sum- 
mons served.  The  Indorsement  referred  to  was 
as  follows:  "If  the  defendant  fail  to  appear 
and  answer,  the  plaintiff  will  take  judgment 
for  $.S(JO,  together  with  Interest  at  7%  from 
September  2tith,  1893,  and  attorney  fees  and 
costs  of  suit.  Attest:  R.  W.  Laflin,  Clerk,  by 
Orlando  Swain,  Deputy."  The  claim  against 
the  Insurance  company  was  for  a  total  loss 
by  fire  of  a  building  insuring  which  it  bad 


issued  a  policy,  and  in  such  an  action  "th'> 
court,  upon  rendering  judgment  against  an 
Insurance  company  upon  any  such  policy  i>t 
insurance,  shall  allow  the  plaintia  a  reasona- 
ble sum  DM  an  attorney's  fee  to  be  taxed  as 
part  of  the  costs."  Comp.  St.  c  43,  {  45.  Aii 
inspection  of  the  section  which  we  have  Juxt 
quoted  develops  clearly  that  the  amount  r<> 
be  allowed  at  the  time  Judgment  is  rendcn-1 
in  a  suit  on  a  policy,  as  an  attorney's  fee.  .-im- 
part of  the  costs,  is  to  be  to  the  plaintiff  iu 
the  action,  and  not  to  his  attorney.  The  iu- 
dorsement  on  the  sommous  in  this  case,  heri'- 
Inbefore  set  forth,  was,  without  doubt,  a  statt-- 
ment,  in  short,  of  tbe  plaintiff's  claim  in  tbe 
action.  It  had  none  of  tbe  requisites  of  a  no- 
tice of  a  claim  of  lien.  It  did  not,  eitber  di- 
rectly or  indirectly,  refer  to  the  attorney  or 
his  fees,  and  was  not  signed  by  bim,  either  for 
•himself,  asserting  any  claim,  or  in  bis  repre- 
sentative capacity,  as  attorney  for  the  plain- 
tiff. It  did  not  purport  to  emanate  frtnn  tlie 
attorney,  or  to  any  extent  or  degree  set  forth 
his  rights  to  fees  in  the  case,  and  cannot,  by 
any  allowable  instruction,  or  by  Inteudinent. 
be  said  to  convey  a  notice  of  an  attorney's 
claim  of  Hen  In  the  action  for  fees.  We  are 
cited  to  the  opinion  in  the  case  of  Smith  v. 
Railroad  Co.  (Iowa)  10  N.  W.  2-14,  as  author- 
ity for  tlie  contention  that  the  notice  of  at- 
torney's lien  might  be  written  on  or  in  tlie 
summons,  and  thus  served  with  It.  It  is 
therein  stated:  "The  defendant  claims  th.it 
the  notice  of  the  lien  uimu  which  tbe  plaiutiiT-^ 
rely  is  Insufficient.  The  notice  was  Inaertiti 
in  the  orlgliml  notice,  and  the  service  of  it 
was  made  In  connection  with  the  servli-e  ot 
tlie  original  notice.  Tbe  objection  is  bas<><l 
upon  the  ground  that  the  original  notice  cuu 
have  but  one  office,  and  that  Is  to  bring  the 
defendant  Into  court,  and  that  anything  in- 
serted In  the  notice  not  i>ertlnent  to  this  pur- 
pose is  foreign  and  extraneous,  and  ought  not 
to  be  treated  as  having  any  force.  The  stat- 
ute simply  requires  the  notice  to  be  given  in 
writing.  In  this  respect  the  notice  given  con- 
formed to  the  statute.  It  was  not  a  part  of 
the  original  notice,  but  was  written  in  a  blank 
space  between  the  parts  of  the  original  notice'. 
If  It  bad  been  written  upon  tbe  margin  below 
the  original  notice,  and  properly  signed,  wi- 
think  no  question  could  be  properly  raised  :is 
to  its  sufficiency.  The  case,  In  our  opiuiou.  is 
not  essentially  different.  To  bold  that  it  w 
would  be  giving  more  force  to  a  mere  matter 
of  form  than  we  feel  Justified  In  doing." 
From  the  foregoing  we  gather  ttaat  the  state- 
ment of  the  claim  of  lien  must,  in  that  cast.*, 
have  l>een  sufficient.  As  we  liave  seen,  it  was 
not  iu  the  case  at  bar;  hence,  the  case  cited  is 
not  in  point. 

In  the  affidavit  of  A.  L.  Green,  wbo  acted 
as  agent  for  tbe  plaintiff  In  the  matter  of  com- 
promise with  the  Insurance  company,  appear- 
ed tiie  following:  "Afilant  says  that  tbe  said 
J.  E.  Cobbey,  before  said  case  was  diamisseil. 
on  the  19th  day  of  January,  1884,  told  this 
affiant  to  so  oa  and  dismisB  the  aaid  case,  or 
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do  with  It  as  lie  pleased;  and  afflant  furtber 
saj-s  that  tbe  said  J.  K.  Cobbey  instructed 
tbls  afflant  as  to  the  form  or  tbe  substance 
whicb  sbottld  be  contained  and  set  fortb  in  a 
dismissal  of  this  case,  all  of  whicb  plaiutiff 
used  and  made,  and  had  tbe  same  filed  on 
said  Vttb  day  of  January  of  tbe  year  afore- 
Batd."  This  statement  is  not  directly  contra- 
dieted  or  denied.  There  are,  however,  some 
facts  asserted  In  the  aitidavlt  of  tbe  Intervener 
aomewbat  Inconsistent  and  couiilctiug  there- 
with; but,  coupled  with  other  evidence  on  the 
same  question,  the  foregoing  statement  fully 
Bustaiued  a  finding  that  tbe  dismissal,  as 
made,  was  proper  and  binding  on  all  parties 
concerne<l,  including  tbe  Intervener,  and  there 
was  evidence  which  supported  a  further  find- 
ing that  no  notice  of  the  attorney's  claim  for 
lieu  was  given  to  the  Insurance  coiApany  prior 
to  tbe  time  of  tbe  extinguisluuent  of  Its  lia- 
bility to  the  plaintiff  by  tbe  completion  of  the 
settlement.  This  being  true,  no  Hen  could  ac- 
crue (Sheedy  v.  McMurtry,  41  Neb.  409,  (13  N. 
W.  21,  and  citations  tlierein),  and  the  trial 
court  did  not  err  In  denying  tbe  request  for 
luterveution.  The  Judgment  of  tbe  district 
court  is  affirmed. 


PANTON  V.  STATE. 
(Supreme  Court  of  Nebraska.    Jan.  19,  1S97.) 
CoNTiNUiSCE— Absent  Witness— Lakcest — Sof- 

PICtBXOV    OP  EVIDKXCE. 

1.  On  a  motion  for  continuance  being  pre- 
sented in  a  criminal  case,  if  it  appears  that  the 
nituess  or  witnesses,  to  obtain  the  testimony  of 
whom  the  oontinunuoe  is  songbt,  is  or  are  with- 
out the  jurisdiction  of  the  court,  and  not  within 
reach  of  its  process,  and  tbe  attorney  for  tbe 
adverse  party  will  admit  that  the  witnesH  or 
witnesses,  if  present,  or  their  depositions  taken, 
wonid  testify  as  stated  in  the  affidavit  accom- 
panying the  motion  for  continnnn<-e,  and  acree 
that  such  statement  shall  be  introduced,  during 
the  trial,  as  miuht  be  the  testimony  if  tJikeu 
and  offered  in  recnlar  form,  the  motion  may  be 
overnde<l.  Whether  it  shall  be  overruled  or 
not  is  u  matter  resting  within  the  discretion  of 
tlie  trial  court,  and,  if  no  abuse  of  such  discre- 
tiim  is  (liscio.«ed  by  the  record,  the  action  on 
the  motion  will  not  be  disturbed  in  error  pro- 
ceedings in  this  conrt. 

2.  The  evidence  held  sufficient  to  sustain  the 
verdict. 

3.  All  other  questions  rai-sed  and  discussed 
in  the  error  proceedings  to  this  court  fall  di- 
rectly within,  and  are  governed  by,  the  rules 
announced  in  the  opinion  in  the  case  of  Barney 
V.  State  (decided  Oct.  22,  1890)  reported  in  08 
N.  W.  (536,  and  need  not  be  again  discussed  at 
this  time. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Holt  county;  West- 
over,  Judge. 

Jobn  FantoD  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

R.  R.  Dickson,  for  plaintiff  In  error.  A.  8. 
Churchill,  Atty.  Gen.,  and  George  A.  Day, 
Dep.  Atty.  (Jen.,  for  the  State. 

HARRISON,  J.  An  information  was  filed 
In  the  district  court  of  Holt  county,  In  which 
plaintiff  in  error  was  charged  with  the  lar- 


ceny of  18  bead  of  cattle  in  said  county,  the 
property  of  one  Timothy  Cross,  and  of  the 
value  of  $300.  To  this  InformaUuu,  on  being 
arraigned,  the  plaiutiff  in  error  pleaded  not 
guilty,  and,  as  tbe  result  of  a  trial,  was  con- 
victed, and  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  eight  years.  Ue 
presents  tbe  case  to  this  court  fur  review, 
alleging  in  bis  petition  mauy  errors,  a  num- 
ber of  whicb  are  In  relation  to  tbe  action  of 
tbe  trial  court  In  the  discbarge  of  a  regular 
panel  of  Jurors,  and  matters  incidental  there- 
to, the  ordering  and  summoning  special  pan- 
els of  Jurors,  and  overruling  certain  objec- 
tions to  the  same.  It  was  also  assigned  that 
the  court  erred  In  instructing  the  Jury  as  fol- 
lows: "A  doubt,  to  Justify  an  acquittal, 
must  be  a  reasonable  one,  and  must  ai'ise 
from  a  candid  and  Impartial  iuvestigatlou  of 
all  the  evidence  in  the  case.  A  doubt  pro- 
duced by  an  undue  sensibility  in  the  mind  of 
any  Juror  In  view  of  tbe  consequences  of 
bis  verdict  is  not  a  reasonable  doubt,  and 
tbe  Juror  is  not  allowed  to  create  sources  or 
materUils  of  doubt  by  resorting  to  trivial  or 
fanciful  suppositions  and  remote  conjecturett 
as  to  possible  states  of  facts  differing  from 
those  established  by  tbe  evidence.  You  are 
not  at  liberty  to  disbelieve  as  Jurors,  if,  from 
all  tbe  evidence,  you  believe  as  men.  Your 
oath  Imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  If  no  oath  bad 
been  administered.  If,  after  a  careful  and 
impartial  examination  and  c-onsldei-atiou  of 
all  tbe  evidence  in  the  case,  you  can  say  that 
you  feel  an  abiding  conviction  of  the  guilt 
of  the  defendant,  and  are  fully  satisfied,  to  a 
moral  certainty,  of  tbe  truth  of  tbe  chargb 
made  against  him,  then  the  Jury  are  satis- 
fied beyond  a  reasonable  doubt." 

It  was  further  claimed  that  the  sentence 
was  excessive.  In  the  case  of  Barney  v. 
Ktate  the  plaintiff  in  error  was  informed 
against  In  tbe  district  court  of  Uolt  county, 
and  trieil,  on  the  charge  of  stealing  cattle. 
The  trial  was  at  the  same  term  of  court  dm*- 
ing  which  tbe  case  at  bar  was  tried.  That 
case  was  reviewed  in  this  court,  and  an 
opinion  filed  October  22,  189(5,  for  rei>ort  of 
which  see  08  N.  W.  (J30.  Tbe  questions 
therein  presented  and  decided  were  identical 
with  the  ones  involved  In  this  case,  whicb 
we  have  hereinbefore  generally  or  specliical- 
ly  designated,  and  some  of  them,  in  regard 
to  Jurors,  had  their  origin  in  tbe  same  con- 
ditions, facts,  and  circumstances;  and  they 
fall  within,  and  are  governed  by,  the  rules 
then  announced,  which  we  now  approve,  as 
follows:  "(1)  A  district  Judge  may,  for  any 
lawful  cause,  discharge  a  regular  panel  of 
the  petit  Jury,  and  direct  the  sheriff  to  call 
other  Jurors  to  take  Its  place.  (2)  Tbe  fact 
that  the  Jury  was  Illegally  drawn  is  a  sutH- 
cient  cause  for  discharging  it  from  service. 
(3)  Tbe  fact  that  all,  or  nearly  all.  Jurors, 
upon  the  regular  panel  are  disqualified  from 
sitting  in  any  case  remaining  to  be  tried  at 
the  term  is  a  sufficient  cause  for  dlscbarglitg 
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the  paueL  (4)  The  provislona  of  section  465a 
of  the  Criminal  Code  are  not  exclusive,  but 
tire  to  be  construed  in  connection  with  sec- 
tion G64  of  the  Code  of  Civil  Procedure.  (5) 
Therefore,  when  the  causes  exist  which  au- 
thorize the  court  to  order  a  special  venire  un- 
der section  465a  of  the  Criminal  Code,  the 
court  may,  instead  of  so  doing,  in  its  discre- 
tion,—the  regular  panel  being  disqualified 
from  sitting  in  other  cases  during  the  term, 
—discharge  that  panel,  and  direct  a  new 
Jury  to  l>e  drawn  under  the  provisions  of  sec- 
tion e<>4.  Code  Civ.  Proc.  (6)  A  rule  of  court 
is  an  order  made  by  a  court  having  compe- 
tent Jurisdiction,  and  therefore,  under  section 
8,  c.  5,  Comp.  St.,  in  a  district  where  there 
are  two  district  judges,  the  court  may,  by 
special  order,  direct  a  Jury  of  less  than  forty- 
eight  to  be  drawn;  such  special  order  l)elng 
a  *rule,'  within  the  meaning  of  that  section." 
"(9)  In  a  criminal  case,  it  is  not  erroneous 
to  direct  the  Jury  that  its  oath  imposes  upon 
it  no  obligation  to  doubt  where  no  doubt 
would  have  existed  if  no  oath  had  been  ad- 
ministered. Spies  y.  People,  12  N.  £.  865, 
17  N.  E.  898.  and  122  111.  1,  followed.  (10) 
Where  no  error  appears  in  the  record  of  a 
criminal  case,  and  the  sentence  Imposed  Is 
one  warranted  by  the  statute,  it  will  not  be 
reduced  by  this  court  because  of  apparent 
undue  severity.  To  so  reduce  It  would,  in 
such  case,  be  an  act  of  clemency,  and  not  a 
Judicial  review  of  the  trial;  and  the  exercise 
of  such  clemency  Is  a  power  reposed  by  the 
constitution  In  the  governor,  and  not  in  this 
court." 

It  appears  that  the  plaintiff  in  error  waa 
arrested  January  28,  1896;  was  given  a  pre- 
liminary bearing  before  the  county  Judge 
of  Holt  county  on  February  15,  1896;  and 
was  held  to  appear  before  the  district  court, 
which  was  then  in  session,  having  convened 
on  the  8th  day  of  February,  1896.  On  the 
17th  of  the  same  month  the  information  was 
filed  in  the  trial  court.  On  the  18th  the 
plaintiff  in  error  was  arraigned,  and  entered 
a  pica  of  not  guilty.  According  to  an  aiH- 
davit  accompanying  the  motion  on  behalf  of 
plaintiff  in  error  for  a  continuance,  the  case 
was  on  the  19th  of  February  set  for  trial  on ' 
the  25th.  On  the  latter  day  the  first  motion 
for  a  continuance  was  filed,  and  on  the  fol- 
lowing day  a  further  showing,  having  the 
same  purpose,  was  filed.  This  motion  was 
presented  to  the  Judge  then  presiding  (there 
being  two  in  the  district),  and  nothing  more 
was  done  until  the  case  was  called  for  trial 
on  April  8th  by  the  other  Judge,  who  was 
then  on  the  bench  in  Holt  county,  when  ob- 
jections to  his  bearing  the  motion  were  made 
and  overruled.  On  the  succeeding  day,  April 
9th,  the  plaintiff  In  error  was  allowed  to  re- 
file  the  motion  for  continuance,  and  all  ac- 
companying papers  which  had  been  filed 
February  25th  and  26th,  and  also  filed  an 
additional  showing.  The  motion  was  denied, 
and  on  April  10th  the  plaintiff  in  error  was 
placed  on  triaL    The  Jury  failed  to  agree. 


and  was  discharged.     This  last  was   done 
April  14th,  and  the  case  was  then  set  for 
trial  on  the  4th  day  of  the  following  montli 
of  May.    On  the  6th  day  of  Hay  the  plaintiff 
in  error,  by  leave  of  court,  refiled  the  motJoii 
for  continuance,  with  all  the  affidavita  which 
had  l>een  prepared  and   presented   In    that 
connection,  and  some  additional  ones.     Tbe 
motion  was  heard,  and,  after  an  admission 
by  the  county  attorney,  for  tbe  state,  that 
the  witnesses  named  in  the  affidavits  filed  in 
support  of  the  motion  for  a  continuance 
would,   if  present,  testify  to  the  state  of 
facts  set  forth,  and  the  further  agreemect 
that  they  might  be  read  as  evidence  In  the 
case,  was  overruled,  and  the  plaintiff  In  er- 
ror was  again  placed  on  trial,  and  this  time 
was   convicted.     The  order  overruling    the 
motion  for  continuance  is  now  the  subject  of 
compLalnt    The  affidavits,  or  such  portions 
of  them  as  contained  statements  of   what 
might  be  expected  to  be  proven  by  absent 
witnesses,  if  present,  were,  during  the  triaL 
admitted  in  evidence.    There  is  no  statutory 
provision  in  this  state  governing  the  subject 
of  continuances  of  trials  of  causes,  either 
civil  or  criminal,  pending  In  a  district  court. 
Such  applications  are,  however,  entertained: 
whether  they  shall  be  granted  or  refused 
resting  largely  within  the  discretion  of  the 
trial  court.    A  refusal  of  such  an  application 
cannot  be  error  calling  for  a  reversal  of  the 
case,  unless  there  appears  to  have  been  an 
abuse  of  such  discretion.    Burrell  v.  State. 
25  Neb.  581,  41  N.  W.  399.    The  rule  that  in 
a  civil  action  an  admission  that  the  proposed 
witness  would,  if  in  court,  testify  as  stated 
in  an  affidavit  filed  with  a  motion  for  a  con- 
tinuance of  the  cause,  coupled  with  an  agree- 
ment that  the  affidavits  be  read  during  the 
trial  as  evidence  of  the  absent  witness,  may 
be  sufficient  to  do  away  with  the  necessity 
for  or  right  to  a  continuance,  and  relieve 
the  denial  of  one  of  any  error,  was   an- 
nounced in  Burris  v.  Court,  48  Neb.  179,  06 
N.  W.  1131,  but  has  not  been  settled  In  a 
direct  criminal  proceeding.     l°he  witnesses 
whose  evidence  was  desired  In  the  case  at 
iMir  were,  at  the  time  of  the  motion  for  a 
continuance  on  the  ground  of  their  absence, 
without  the  Jurisdiction  of  the  court,   and 
were  not  within  the  reach  of  Its  process; 
Iience  there  was  no  denial,  in  the  refusal 
to  grant  a  continuance,  of  the  constitutional 
right  of  the  accused    "•    •    •    charged  with 
a  felony  to  have  process  to  compel  the  at- 
tendance of  witnesses  in  his  behalf'  (section 
11,  Bill  of  Rights),  or  the  statutory  one  given 
by  section  461  of  the  Criminal  Code,  wherein 
it  states  that:    "Any  person  accused  of  crime 
amounting  to  felony  shall  have  compulsory 
process  to  enforce  the  attendance  of  -wit- 
nesses in  his  behalf.     •     •     •"     por  gnch 
process  would  have  been  futile,  and  its  is- 
suance void  of  results.    It  was  a  wlthhol<*- 
ing,  at  most,  of  the  opportunity  of  obtaining 
the  attendance  of  witnesses  without  the  pro- 
cess of  the  court,  or  to  take  their  depos" 
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tions,    th!8   last   being   accorded   to   parties 
charged  with  crime  by  section  462  of  the 
Criminal  Code.     "A  continuance,  according 
to  the  general  practice,  may  be  refused  If 
the  adverse  party  will  admit  that  such  wit- 
ness would  testify  as  Is  supposed  by  the 
party  moving  for  the  continuance."    Wbart. 
<:r.  PL  (9th  Ed.)  !  595,  and  cases  cited  in 
note  8.    The  above  Is  the  rule  at  common 
law,  where  the  witness  is  beyond  the  Juris- 
diction of  the  court.    4  Enc.  PI.  &  Prac.  865, 
866.  and  cases  citeti  in  note  2  to  last  page; 
also,  page  868,  aud  note  1.    In  some  states 
the  rule  we  have  quoted,  either  entire  or 
modified  in  some  particulars,  has  been  em- 
bodied In  statutory  enactments  which  have 
been    made   the   objects   of    attack   on  the 
ground  of  their  depriving  the  accuHcd  of  the 
right   of   compulsory   process   for   his   wit- 
nesses, and  of  equal  protection  under  the 
law.  ,  For  a  case  in  which  such  an  attack 
was  successful,   see  State  t.  Berkley   (Mo. 
Sup.)  4  S.  W.  21.    But  In  the  same  state  it 
lias   been   said,    "The   right  to   compulsory 
process  for  witnesses  does  not  and  cannot 
extend  to  nonresident  witnesses."     State  v. 
Pagels  (Mo.  Sup.)  4  S.  W.  931;   State  t.  But- 
ler, 67  Mo.  59.    Such  an  enactment  lias  been 
approved  in  Kansas.    It  was  first  a  rule  of 
the  supreme  court,  and  then  enacted  by  the 
legislature.     See  State  v.   Bartley,  48  Kan. 
421,  29  Pac.  701;  Thompson  v.  State,  5  Kan. 
159;    State  t.  Rhea,  25  Kan.  576.     Also  In 
Kentucky:    Pace  v.  Com.,  88  Ky.  207,  12  S. 
W.  271;    Adklns  v.  Com.,  33  8.  W.  Wa     In 
Illinois:     Keating  v.  People,  43  N.  E.  724, 
100  IlL  480.     In  Iowa:    State  v.  Felter,  25 
Iowa,  73.    See,  also,  Territory  v.  Perkins,  2 
Mont  470;    McNealley   v.   State   (Wyo.)   36 
I'ac.  824;  Territory  v.  Guthrie,  2  Idaho,  398, 
17  Pac.  39.    There  are  arguments  on  this 
<Iuestion,  both  pro  and  con,  which  are  forci- 
ble, but  it  would  serve  no  useful  purpose 
i>ither  to  summarize  or  set  them  forth  at 
length.    In  this  state,  after  the  agreement 
and  admission  are  made,  as  they  were  In  the 
case  at  bar,  the  allowance  or  refusal  of  the 
continuance   is   still   a   matter   within   the 
sound  discretion  of  the  trial  Judge,  as  be  Is 
conversant  with  ail  the  facts  and  circum- 
stances of  the  ease,  and  not  only  such  as  are 
disclosed  by  the  aflldavits  filed  with  the  ap- 
plication, but  the  conditions  existing  at  the 
time;    and  what  he  may  determine  is  the 
right  and  proper  disposition  of  the  request 
must  be  approved,  unless  an  abuse  of  the 
discretion  vested  In  him  Is  api>arent  from 
an  examination  of  the  record.    Such  is  not 
the  case  here.    A  careful  perusal  of  the  rec- 
ord, in  80  far  as  it  appertains  to  the  con- 
tinuance, discloses  no  abuse  of  the  discretion 
of  the  trial  court  In  overruling  the  motion 
therefor;   hence  this  assignment  Is  unavail- 
ing. 

A  further  assignment  is  that  the  verdict 
was  contrary  to  the  evidence,  and  not  sup- 
ported thereby.  The  main  evidence  against 
the  accused  was  given  by  two  of  the  wit- 


nesses, who,  by  their  own  confession,  were 
cattle  thieves,  and  the  accomplices  of  the 
plaintiff  in  error  in  the  crime  with  which  he 
was  charged,  and  for  the  alleged  commission 
of  which  he  was  on  trial;  but  there  were 
corroborative  facts  and  circumstances.  The 
credibility  of  these  witnesses,  and  the  weight 
to  be  accorded  their  testimony,  were  matters 
for  the  Jury  to  determine.  After  a  careful 
examination  of  the  evidence,  we  do  not  feel 
warranted  in  the  conclusion  that  there  was 
not  sufficient  thereof  to  sustain  the  verdict; 
hence  it  will  not  I>e  disturt>ed.  The  Judg- 
ment of  the  district  court  ia  affirmed.  Af- 
firmed. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  STATE  ex  rel. 
STATE  BOARD  OP  TRANS- 
PORTATION. 
(Supreme  Court  of  Nebraska.    Jan.  10,  1897.) 

CONBTITUTIOXAI.  LaW— ReODLATIOK  Or  RxiLKOADS 

— Elevatoks  OS  Right  oi  Wat. 
Ad  order  of  the  state  board  of  transporta- 
tion, under  the  proTisioDB  of  the  act  of  March 
31,  1887,  entitled  "An  act  to  regulate  railroads 
and  prevent  unjust  discrimination,"  etc.,  which 
reqnires  a  railroad  company  to  surrender  a  por- 
tion of  its  right  of  way,  for  an  elevator  site,  to 
a  person  or  corporation  engaged  in  the  buying 
and  shipping  of  grain,  contemplates  the  taking 
of  property  for  mere  private  use,  within  the 
prohibition  of  the  United  States  constitution, 
and  is  accordingly  without  authority  and  void. 
State  V.  Missouri  Pac.  Ry.  Co.,  17  Sup.  Ct  130, 
reversing  same  case,  45  N.  W.  785,  29  Neb. 
650. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Custer  county;  Har- 
rison, Judge. 

Action  by  the  state,  on  the  relation  of  the 
state  board  of  transportation,  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

J.  W.  Deweese  and  J.  S.  Klrkpatrlck,  for 
plaintiff  in  error.  Sullivan  &  Gutterson  and 
J.  R.  Dean,  for  defendant  in  error. 

NORVAL,  J.  On  the  9th  day  of  February, 
1893,  the  state  board  of  transportation,  on 
the  complaint  of  one  Byram  Bialr,  made  and 
entered  of  record  an  order  requiring  the 
plaintiff  in  error  (hereafter  called  the  "Rail- 
road Company")  to  furnish  him  (the  said 
Bialr)  a  site  for  the  erection  of  a  grain  ele- 
vator uiwn  its  right  of  way  aud  side  tracks 
in  the  city  of  Broken  Bow.  On  the  5th  day 
of  July,  1893,  said  board  instituted  this  pro- 
ceeding In  the  district  court  of  Custer  coun- 
ty for  the  purpose  of  enforcing  the  order 
aforesaid  by  means  of  a  writ  of  mandamus 
against  the  re.spondent  railroad  company. 
A  trial  was  had  in  the  district  court  upon  Is- 
sues Joined,  which  resulted  in  a  finding  and 
Judgment  in  accordance  with  the  prayer  of 
the  relator,  and  which  has,  by  means  of  the 
petition  in  error  of  the  railroad  company, 
been  removed  Into  this  court  for  review. 
i  Several  questions  are  presented  by  the  rec- 
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ord,  although  the  one  necessarily  decisive  of 
the  controversy  is  whether  railroad  compa- 
nies doing  business  as  common  carriers  r  'th- 
in this  state  are,  by  virtue  of  the  act  of 
March  31,  1887,  entitled  "An  act  to  regulate 
railroads  and  prevent  unjust  discrimination," 
etc.,  required  to  furnish  elevator  sites  upon 
their  rights  of  way  for  persons  and  corpora- 
tions engaged  In  the  businuss  of  buying  and 
Kliipping  grain.  That  question  was  In  State 
V.  Missouri  Pac.  Ry.  Co.,  20  Neb.  550,  45  N. 
W.  785,  after  a  careful  consiiloration  of  the 
subject,  resolved  In  the  attirmative.  But  a 
petition  in  error  prosecuted  by  the  resiwnd- 
ent  therein  to  the  supreme  court  of  the  Unit- 
ed States  resulted  in  the  reversal  of  the 
Judgment  of  this  court.  See  Missouri  Pac. 
ny.  Co.  V.  State,  17  Sup.  Ct.  130.  The  court, 
in  the  decision  last  cited,  speaking  by  Mr. 
Justice  Gray,  declare  that  the  order  of  the 
board  of  transportation,  similar'  in  effect  to 
the  one  here  relied  upon,  contemplated  the 
taking  of  the  property  of  the  resiwndent, 
without  its  consent,  for  a  mere  private  use, 
and  was  accordingly  violative  of  article  14 
of  the  amendments  to  the  constitution  of  the 
United  States.  To  that  decision  of  the  court 
of  last  resort.  In  all  cases  of  alleged  repug- 
nance of  the  laws  of  any  state  to  the  con- 
stitution of  the  Unite<l  States,  It  Is  our  duty 
to  yield  obedience.  It  follows  that  the  Judg- 
ment complained  of,  whk-h  is  based  upon  the 
decision  of  the  court  In  the  case  above  cited, 
must  be  reversed,  and  the  catise  dismissed. 
Keversed, 

HARRISON,  J.,  not  sitting. 


BEAGI.E.  Sheriff,  v.  SMITH. 

(Supreme  Court  of  Nebraska.     Jan.  19,  1897.) 

Sberiffs— Levi— Pkopektt  in  Cl'stodia  Legis — 
Pleading— Replt. 

1.  When  property  has  been  levied  upon  on 
writ  of  execntlon.  nnd  hns  been  dcUvereil  to  a 
third  perKon,  pliiintiff  in  a  replevin  suit  iiKiiinst 
the  oflicer  making  the  levy,  such  property  cnn- 
not  be  nKiiin  seized  by  the  officer,  under  anotli- 
er  writ  HRainst  the  same  person,  while  the  re- 
plevin suit  is  penditiK. 

2.  An  action  in  the  nature  of  trover  wna 
brought  against  a  sheriff,  who  answerwl.  Justi- 
fying his  act.s  under  a  levy  of  a  writ  of  exe- 
cution directed  asninst  a  third  person,  by 
wliom  it  was  alleired  the  property  had  been 
fraudulently  conveyed  to  the  plaintiff.  The 
plaintiff  rc|>iiecl  that  prior  to  the  levy  the  same 
ofiiccr  had  levied  upon  the  same  property  by 
virtue  of  another  writ  neninst  tlie  same  pran- 
tor,  that  plaintiff  had  replevied  from  the  officer, 
and  that  the  replevin  suit  was  still  pending. 
Held,  that  such  matter  wa.i  properly  pleaded  in 
the  reply. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Valley  county;  Har- 
rison. Judge. 

Action  by  Laura  A.  Smith  against  William 
H.  Beagle,  sheriff.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Allirmed. 


A.  M.  Rubbins,  E.  J.  Babcock,and  H.  E.  Bal- 
cock,  for  plaintiff  In  error.  Chas.  A.  Munr. 
and  Coffin  &  Stone,  for  defendant  in  error. 

IRVINE,  C.  This  was  an  action  by  Lacra 
A.  Smith  against  Beagle,  the  sberiff  of  V:l1- 
ley  county,  for  the  conversion  of  ceno-L 
horses.  The  sheriff  Justified  by  alleging  ttuit 
the  proiKsrty  liad  been  fraudulently  cuu\  ey- 
ed by  Shelby  L.  Smith  t6  the  plaintiff,  an, 
I  that  be  had  seized  It  under  cei-taln  writs  vt 
I  attachment  and  execntlon  against  Sbeilty  L. 
I  Smith.  The  plamtifT,  in  reply,  among  other 
things,  pleaded  that  prior  to  the  levy  alle-.  . 
in  the  answer  the  property  iiad  l>et*n  seiz'-. 
by  Beagle  under  another  writ  against  Shel- 
by L.  Smith;  tliat  the  plaintiff  bad  replevin 
the  property  from  blm,  and  bad  given  ImuJ: 
and  that  the  property  had  been  delivered  i-i 
the  plaintiff  under  the  writ  of  replevin. 
There  were  a  verdict  and  a  Judgment  for  the 
plaintiff. 

The  i>etltlon  in  error  contains  S7  assign- 
ments of  error,  but  all  of  those  discussed  lu 
the  brief  relate  to  the  matter  pleaded  in  iv- 
ply.  The  defendant  raised  tbe  questions,  :n 
the  first  place,  by  moving  to  strilse  from  tL« 
reply  the  allegations  referred  to;  in  tbe  sec- 
ond place,  by  objecting  to  the  admission  vt 
the  evidence  in  support  of  those  aUegatiuu^: 
and,  in  the  third  place,  by  excei)ting  to  a  pe: 
emptory  Instruction  to  find  for  tbe  plaintiff 
as  to  such  property  as  the  evidence  discloi- 
ed  she  held  by  virtue  of  tbe  first  writ  of  re- 
plevin. It  is  not  contended  that  tbe  evideni-e 
did  not  warrant  a  peremptory  Instruetiuu. 
provided  tbe  facta  pleaded  re<iuired,  as  a  mat- 
ter of  law,  a  verdict  for  the  plaintiff.  Two 
questions  are  thus  presented:  First,  when 
property  has  been  levied  upon  on  a  writ  oi 
execution,  and  has  been  delivered  to  a  tbirJ 
person,  the  plaintiff  in  a  replevin  suit  against 
the  officer  making  the  levy,  can  such  pro{>- 
erty  be  again  seized  by  tbe  officer,  under  ul- 
other  writ  against  the  same  defendant,  while- 
the  replevin  suit  is  pending;  and,  second,  was 
such  matter  properly  pleaded  In  reply? 

The  first  question  must  be  answered  in  tlic 
negative.  Acker  v.  White,  25  Wend.  014; 
Selleck  v.  Phelps,  11  Wis.  380;  Bank  v. 
Owen,  79  Mo.  429;  Rhlnes  v.  Phelps,  3  (.iil 
man,  455;  I'ipper  v.  Forilyce,  88  Ind.  4;,'i. 
The  case  of  Uagan  v.  Lucas,  10  Pet.  *•'. 
supports  the  doctrine  of  tbe  other  cases  cite<i 
in  Its  reasoning,  although  tbe  question  thei  .■ 
was  upon  levies  made  in  one  case  by  a  sher- 
iff, and  In  the  other  by  a  United  States  mar- 
shal. Property  taken,  under  a  writ  of  re- 
plevin, from  an  officer  who  has  seized  it  t>ii 
execution,  remains  in  custodia  legis.  al- 
though it  has  been  delivered  to  the  plaintiit. 
The  lien  acquired  by  the  levy  while  suspend- 
ed is  not  destroyed,  and,  should  Judgment  be 
rendered  for  the  defendant  In  the  replevin 
case,  it  would  be  for  a  return  of  the  property, 
or  for  its  value,  or  at  least  for  the  value  of 
the  officer's  interest  therein.  Tbe  bond  binds 
tbe  plalutia  to  that  effect.     To  bold  tiiai, 
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-while  a  plaintiff  so  holds  property,  It  may  be 
again   seized  under  other  writs  against  the 
c^ame  person,  would,  as  pointed  out  in  the 
erases    cited,    -work    manifest    injustice.     It 
■would  follow  either  that  the  replevin  bond 
-would   be  discharged,    in   which    erent   the 
defendant  in  the  replevin  case  would  unjust- 
ly suffer,  or  else  the  property  would  be  liable 
to   be  subjected,  not  only  once,  but  as  fre- 
Qucutly  as  the  writs  might  be  issued,  to  the 
satisfaction  of  the  debts  of  the  same  person. 
Hut  either  result  would  be  intolerable.    The 
I>laintiff  in  error  seeks  to  avoid  the  operation 
of  the  rule  on  the  ground  that  the  first  re- 
plevin action  was  fraudulent,  and,  in  support 
of  his  argument,  cites  Bank  v.  Gerson  (Kan. 
Sup.)  32  Pac.  905.    But  the  rules  there  laid 
down  related  to  a  case  wliere  both  the  first 
levy  and  the  replevin  suit  were  collusive,  for 
the  purpose  of  placing  the  property  in  cus- 
todia  legris,  and  thereby  defeating  creditors. 
It  is  not  contended  here  that  the  first  levy 
was  collusive  or  fraudulent,  nor  that  the  re- 
plevin suit  was  the  result  of  collusion  be- 
tween the  plaintiff  therein  and  the  sheriff, 
or  tne  plaintiff  to  the  first  writ.    The  con- 
tt'Htion  merely  is  that  the  claim  of  this  plain- 
tiff and  the  plaintiff  in  replevin  was  framlii- 
leut  as  against  the  creflitors  of  Shelby  L. 
Smith.    That  would  be  a  matter  of  defense 
In  the  replevin  suit,  but  it  did  not  avoid  Ju- 
risdiction in  that,  or  in  the  action  wherein 
the  first  levy  was  made. 

We  think  this  matter  was  properly  pleaded 
in  the  reply.  The  plaintiff  claimed  a  general 
ownership  both  In  the  replevin  suit  and  In 
this.  Therefore  tliere  is  no  inconsistency  in 
claiming  in  this  the  right  of  possession,  also, 
by  virtue  of  the  writ  of  replevin.  The  de- 
fcudiint  specinlly  pleaded  Justification  under 
the  Uiter  writs;  and  it  was  perfectly  proper, 
In  reply,  to  plead  facts  showing  that,  aside 
from  the  main  matters  in  issue,  the  later 
levies  were  illegal.  The  plaintiff  pleaded 
aiul  proved  good  title,  unless  it  might  be 
against  creditors  of  Shelby  L.  Smith  enfor- 
cing their  demands  by  valid  legal  process; 
and,  such  process  being  first  alleged  in  the 
answer,  matter  in  avoidance  of  its  legality 
might  properly  be  pleaded  in  the  reply.  Af- 
firmed. 

HARRISON,  J.,  not  sitting. 


MOSEMAN  et  al.  v.  HEITSHOUSEN  et  al. 

(Supreme  Court  of  Nebraska.    Jan.  19,  1887.) 

Deeds— Conditions — Religious  Societies — Jdhis- 
diction  of  coukts. 

l.The  condition  in  a  deed  upon  which  title 
of  Innds  conveyed  for  church  purposes  shall 
revert  to  the  grantor  cannot  be  invoked  by  one 
faction  of  the  grantee  to  the  prejudice  of  an- 
other. 

2.  Where  the  rights  of  a  faction  of  a  church 
to  coutroi  its  property  or  records  Is  mainly  de- 
pendent upon  matters  of  religious  doctrine  as 


to    which   the   disputing   factions  eateitain    di> 
verse  views,  civh  courts  should  decline  tO'  inter- 
fere. 
(Sylhibtts  by  the  Court.) 

Appeal  from  district  court,  Burt  county; 
Fetsoson.  Judge. 

Action  by  Henry  Moseman  and  others,  trus- 
tees of  the  Evangelical  Lutheran  St.  Paul's 
Church,  against  John  Heitshousen  and  others, 
for  an  injunction.  From  a  decree  for  plain- 
tiffs, defendants  appeal.    Reversed. 

Ira  Tliomas,  for  appellants.  H.  H.  Bowes, 
for  appellees. 

RYAN,  C.  By  their  petition  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Burt 
county  the  appellees,  as  plaintiffs,  alleged 
that  in  1873  Simon  and  Mary  Kerl,  for  church 
purposes,  deeded  to  certain  named  persons,  as 
trustees  of  the  Lutheran  Church  of  Burt  and 
Dodge  Oonntiee,  a  certain  describetl  -W-acre 
tract  of  land,  situated  in  Burt  county,  and 
that  it  was  provided  in  said  deed  that  if  said 
Lutheran  church  shall  be  dissolved,  or  if 
some  other  religious  society  shall  occupy  said 
church  and  property,  then  30  of  the  said  40. 
acres  should  revert  to  the  grantors.  A  con- 
siderable portion  of  the  argument  found  in  the 
briefs  of  the  respective  litigants  is  devoted  to 
the  discussion  of  the  effect  of  certain  acts  of 
certain  church  factions  as  woi-klng  a  forfeiture 
imder  the  terms  of  the  aforesaid  deed,  but,  as 
the  gn^antors  in  said  deed  are  not  parties  to 
this  action,  this '  discussion  is  entirely  irrele- 
vant. When  the  parties  in  Interest  seek  a  for- 
feiture it  will  be  time  to  consider  this  ques- 
tion, and  not  till  then.  It  is  alleged  in  the 
petition  that  the  members  of  the  society  to 
which  said  deed  had  been  made,  on  April  4, 
1893,  adopted  the  following  preamble  and  reso- 
lution: "Whereas,  it  appears  that  there  is  no 
record  of  the  adoption  of  the  constitution  of 
this  religious  association,  or  the  change  of 
name  from  the  Lutheran  Church  of  Burt  and 
Dodge  Counties  to  the  St.  Paul  German  Lu- 
theran Church:  theref oi-e.  lie  It  resolved,  that  we 
proceed  to  adopt  a  constitution  to  govern  the 
association  or  church  as  provided  in  the  deed 
from  Simon  Kerl."  It  was  averred  in  the  ve- 
tltion  that  the  defendants  voted  against  the 
adoption  of  the  above  preamble  and  resolution, 
and  immediately  following  this  averment  were 
allegatious  in  this  hinguage:  "That  after  the 
adoption  of  said  constitution  the  said  members 
signed  the  same,  except  defendants  herein, 
and  adopted  the  following  resolution  by  a^ 
unanimous  vote.  Tltat  the  members  of  plain- 
tiffs' faction  are  as  follows:  Henry  Von  Es- 
sen, T.  D.  Clausen,  J.  H.  Kuhlman,  H.  Mose- 
man, Herman  Von  Essen,  John  Kuhlman, 
Maurltz  Stevens,  Otto  Uehiing,  Gerard  Have- 
kost,  Chius  Hartz,  R.  C.  Suhr.  Jr.,  R.  C.  Suhr, 
Sr.,  John  D.  Suhr,  Dietrich  StoUe,  Carl  Krun- 
man,  Johannes  Jopp,  H.  Heinrich  Schutte,  D. 
Hereilers.  'Resolved,  that  the  name  of  this 
church  be  changed  from  the  Lutheran  Church 
of  Burt  and  Dodge  Counties  to  the  Evangelical 
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Lutheran  St.  Paul's  Church  of  Burt  County 
and  the  Vicinity.' "  It  was  alleged  in  the  peti- 
tion that  this  resolution  was  published  in  the 
Oakland  Times  (presumably  a  newspaper)  for 
three  weeks,  as  provided  by  law,  and  that 
prior  to  the  adoption  of  said  resolution  plain- 
tifTa  had  been  duly  elected  trustees  of  said 
church,  of  which  election  a  certificate  was 
filed  in  the  ofiBce  of  the  county  clerk  of  Burt 
county.  It  was  further  alleged  by  the  plain- 
tiffs that  John  Heitzhousen,  one  of  the  defend- 
ants, had  with  force  taken  the  records  of  this 
said  church,  and  turned  them  over  to  J.  P. 
Kuehnert,  and  that  both  Heitzhousen  and 
Kuehnert  refuse  to  return  them  to  plaintiffs, 
who,  by  law,  are  made  custodians  of  said 
books  and  papers  of  said  church;  that  Kuehn- 
ert is  the  minister  the  defendants  desire  to  em- 
ploy as  minister  in  charge  of  said  church,  and 
that  Kuehnert  had  threatened  and  was  about 
to  hold  church  In  the  church  building  of  this 
society,  and  that,  unless  restrained  by  an  or- 
der of  the  court,  would  break  and  enter  said 
building;  that  there  were  fifteen  members  of 
said  church  as  against  nine  of  the  defendants. 
¥^m  the  foregoing  averments  of  the  petition 
we  assume  that  plaintiffs  claimed  to  assert 
certain  rights  by  virtue  of  being  sole  members 
of  the  church  organization  entitled  to  the  pos- 
session and  use  of  the  property  conveyed  by 
Simon  and  Mary  Kerl,  as  well  as  of  certain 
church  records.  The  prayer  of  the  petition  ac- 
cordingly was,  in  effect,  that  the  defendants 
be  enjoined  from  Interfering  with  the  exclu- 
sive rights  claimed  by  the  plaintiffs.  The  at- 
titude of  the  contending  parties  towards  each 
other  was  described  in  the  petition  In  this 
language:  "Said  J.  P.  Kuehnert  is  a  member 
of  what  is  known  as  the  'Missouri  Synod  of 
the  Lutheran  Church.'  I'here  is  but  little  dif- 
ference In  the  religious  teachings  of  said  two 
synods  (the  General  Lutheran  Synod  of  the 
United  States  and  the  Missouri  Synod  of  the 
Lutheran  Church),  but  there  is  a  great  differ- 
ence in  the  government.  The  general  synod 
is  much  more  liberal  with  its  members  than 
the  Missouri  synod.  Said  Missouri  synod  is 
very  strict  In  Its  control  of  Its  members.  They 
insist  upon  the  children  of  the  members  at- 
tending the  parochial  schools,  and  prevent 
members  from  joining  any  secret  organization 
or  secret  society  of  any  kind.  The  majority 
of  this  society  desire  to  join  tbe  general  synod, 
and  have  made  application  so  to  do.  Said 
Lutheran  Church  of  Burt  and  Dodge  Counties 
tias  never  belonged  to  any  synod.  The  build- 
ings on  the  said  land  were  built  by  the  sub- 
scription of  the  several  members  at  that  time. 
Said  defendants,  although  in  the  minority,  re- 
fuse to  unite  with  the  plaintiffs  in  joining  the 
general  synod."  It  was  further  alleged  in  tbe 
petition  that  J.  P.  Kuehnert,  as  the  minister  in 
charge,  contrary  to  the  wishes  of  plaintiffs, 
the  trustees,  and  the  majority  of  the  congrega- 
tion of  said  church  society,  and  said  several 
defendants,  threatened  to,  and  would,  If  not 
prevented,  although  In  tbe  minority,  turn  over 


the  property  of  said  cbtucb  to  the  Mtasonri 
synod,  and  join  said  Missouri  synod.  Tliere 
were  issues  duly  joined  between  the  litigants, 
and  upon  a  final  hearing  there  was  a  decree 
as  prayed  by  the  plaintiffs,  from  whicb  tbe  de- 
fendants appeal. 

We  have  already  indicated  why  there  can  ta 
enforced  in  this  case  no  forfeiture  ander  tb^- 
provisions  of  the  deed  of  Simon  and  Mary 
Kerl.  The  denial  of  defendants'  rights  In  the 
real  property  and  the  church  records  Is  a  merp 
collateral  Incident  to  the  matter  chiefly  sou^t 
to  be  enjoined,  and  that  Is  the  turning  over  of 
the  church  society  to  the  control  of  tlie  Mis- 
souri synod.  On  the  part  of  the  defendants 
It  was  alleged  that  the  original  org.anization  of 
this  church  society  was  In  harmony  -with  the 
doctrines  of  the  Missouri  synod;  that  this  re- 
lation still  exists,  and  that  no  one  could  be- 
come a  member  of  said  cbtutdi  society,  with- 
out working  a  fraud  upon  It,  without  agree- 
ing to  said  constitution,  and  agreeing  In  doc- 
trine and  practice  with  said  church  and  said 
Missouri  synod  in  all  things.  Tbe  essential 
differences  of  doctrine  between  the  general 
synod  and  the  Missouri  synod  are  defined  in 
the  answer,  accordlug  to  the  views  of  the  de- 
fendants, with  such  circumstantial  detail  as 
show  how  Important  to  them  were  these  mat- 
ters of  faith  In  this  action.  If  tbe  action  waii 
one  brought  by  the  grantors  to  enforce  tbe  con- 
ditions of  their  deed,  there  might  be  good  rea- 
son for  determining  whether  or  not  the  dona- 
tion had  been  diverted  to  an  Improper  or  un- 
authorized purpose.  As  it  Is,  the  real  questloo 
Is  one  of  mere  doctrine.  Into  which  civil  courts 
are  not  equipped  to  Inquire.  Pounder  v.  Ashe. 
44  Neb.  672,  63  N.  W.  48;  Powers  v.  Budy,  4.'> 
Neb.  208,  63  N.  W.  476.  The  Judgment  of  the 
district  court  is  therefore  reversed. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  COUNTY  OF 

NEMAHA. 
(Supreme  Court  of  Nebraska.     Jan.  19,  1897.^ 

CoDKTiEs  —  Taxation  — Cosstitctional  Limit  — 
Remrdt  of  Owsek, 

1.  Under  the  constitntion,  a  county  board 
has  no  authority  to  levy  taxes  which,  in  the  ag- 
groKate,  exceed  $1.50  per  $100  voiaation,  unless 
authorized  so  to  do  by  the  vote  of  the  electors 
of  the  county,  except  for  the  payment  of  in- 
debtedness existing  at  the  date  of  the  adoption 
of  the  consiitution. 

2.  When  taxes,  levied  by  the  county  excofJ 
the  maximum  rate  fixed  by  the  constitntion. 
such  portion  of  such  taxes  as  ia  above  the 
constitutional  limit  was  levied  for  an  **iJlegaJ 
and  unauthorized  purpose"  within  tbe  meaning 
of  section  144,  art.  1,  c.  77,  Comp.  St. 

3.  Said  section  has  provided  two  methods  of 
recovering  from  a  county  illegal  taxes  paid 
under  protest:  First.  Where  the  tax  ia  claim- 
ed to  be  invalid  for  the  reason  that  the  prop- 
erty is  not  liable  for  taxation,  or  has  been 
twice  assessed  in  the  some  year,  and  the  taxes 
paid  thereon,  the  party  may,  within  30  days  aft- 
er paying  the  same,  file  a  verified  claim  with 
the  connty  board,  setting  forth  the  amonnt  of 
taxes  |)aid  under  protest,  and  the  grounds  of 
such  protest,  and  attach  thereto  the  tax  re- 
ceipt, and  be  may  appeal  to  the  district  conn 
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from  au7  adyftne  decision.  Second.  If  tlie 
tax  paid  under  protest  waF  imposed  for  any 
illegal  or  unauthorized  purpose,  or  for  any  rea- 
son, otlier  than  double  assessment  or  tliat  tlie 
property  was  not  subject  to  taxation,  the  tax 
is  inyalid,  a  suit  at  law  may  be  maintained  to 
recover  the  same. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Nemaha  county; 
Babcock,  Judge. 

Action  by  the  Chicago,  Burliugton  &  Qnlney 
Railroad  Company  against  Nemaha  county. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

T.  M.  Marquett,  J.  W.  Deweese,  and  J.  S. 
Stull,  for  plaintiff  In  error.  A.  J.  Bumbam, 
for  defendant  In  error. 

NOBVAL,  J.  This  action  was  brought  by 
tbe  railroad  company  in  the  district  court  of 
Nemaha  county  to  recovei^  from  the  county 
$213.12  for  taxes  paid  under  protest,  and  al- 
leged to  have  been  illegally  and  unlawfully 
levied  in  the  year  1892  upon  the  property  of 
the  plaintiff.  A  demurrer  to  the  petition  was 
sustained  by  the  court  below,  and  the  action 
dismissed,  which  ruling  1«  assigned  for  er- 
ror. 

From  the  allegations  of  tbe  petition  it  is 
disclosed:  That  the  county  board  of  Nema- 
ba  county  levied  taxes  In  said  county  for  tbe 
year  1892  for  tbe  following  amounts:  Gen- 
eral fund,  9  mills;  special  road  fund,  1  mill; 
county  bridge,  4  mills;  county  road,  2  mills; 
county  soidlOTs'  relief  fund,  %  mill,— total, 
16^  mills.  That  no  vote  of  tbe  people  had 
been  talien  authorizing  any  such  levies. 
That  the  assessed  valuation  of  the  property 
of  the  plaintiff  in  said  county  for  said  year 
was  $213,120,  aqd  tbe  amount  of  taxes  im- 
posed in  excess  of  the  constitutional  and 
statutory  limit  was  $213.12,  which  last-men- 
tioned sum  plaintiff  paid  to  the  treasurer  of 
Nemaha  county  on  January  27,  1893,  under 
written  protest  at  the  time  duly  made,  and 
on  the  same  day  made  a  demand  in  writing 
upon  said  treasurer  for  the  refunding  to  it  of 
tbe  amount  of  taxes  thus  paid,  but  that  no 
part  of  the  same  have  been  refunded;  and 
that  on  the  16th  day  of  March.  1893,  the 
county  cleric  of  said  county  notified  plaintiff 
that  the  county  had  decided,  upon  due  con- 
sideration, not  to  refund  the  same. 

The  first  question  to  be  considered  is 
whether  the  county  board  bad  any  authority 
to  levy  a  tax  of  WVi  mills  on  tbe  dollar  valua- 
tion for  county  purposes.  Section  5  of  article 
9  of  the  constitution  of  this  state  declares 
that  "county  authorities  shall  never  assess 
taxes  the  aggregate  of  which  shall  exceed 
one  and  a  half  dollars  per  one  hundred  dol- 
lars valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this 
constitution,  unless  authorized  by  a  vote  of 
the  people  of  the  county."  The  foregoing 
provision  is  clear  and  unambiguous.  The 
maximum  rate  of  taxes  which  county  boards 
can  impose  in  any  one  year  is  by  it  fixed  at 


"one  and  a  half  dollars  per  one  hundred  dol- 
lars valuation,"  unless  a  greater  rate  Is  au- 
thorized by  a  vote  of  the  county,  except  for 
the  payment  of  a  valid  indebtedness  existing 
when  the  constitution  was  adopted.  This  is 
a  limitation  upon  the  powers  of  the  legisla- 
ture, and  it  cannot  authorize  a  levy  of  taxes 
in  excess  of  the  maximum  rate  named  in  tbe 
constitution.  In  re  House  Roll  284,  31  Neb. 
505,  48  N.  W.  275;  State  v.  Weir,  33  Neb.  35, 
49  N.  W.  786;  Young  v.  Lane,  43  Neb.  812, 
62  N.  W.  202.  No  portion  of  this  16^-min 
levy  having  been  made  to  pay  any  indebted- 
ness of  the  county  which  existed  when  the 
constitution  was  adopted,  and  it  being  spe- 
cifically alleged  that  no  vote  of  tbe  electors 
of  the  county  iiad  ever  been  taken  to  author- 
ize sucb  levy,  tbe  taxes  exceeding  tbe  con- 
stitutional limit  levied  and  assessed  upon 
plaintiff's  property  were  Illegal  and  void. 

It  Is  insisted  that  the  court  l>elow  had  no 
original  Jurisdiction  of  the  action,  but  that 
the  remedy  of  plaintiff  was  to  have  present- 
ed its  claim  to  the  county  board,  and,  if  the 
same  was  rejected,  appeal  from  the  decision 
to  the  district  court  The  determination  of 
this  question  involves  a  consideration  and 
construction  of  sections  144,  145,  art  1,  & 
77,  Oomp.  St  Section  144,  Inter  alia,  pro- 
vides that  "in  ev«7  case  tbe  person  or  per- 
sons claiming  any  tax,  or  any  part  thereof, 
to  be  for  any  reason  invalid,  who  shall  pay 
the  same  to  tbe  county  treasurer,  tax  col- 
lector, or  other  proper  authority,  may  pro- 
ceed in  the  following  manner,  viz.:  First.  If 
such  person  claim  the  tax,  or  any  part  there- 
of, to  be  Invalid  for  the  reason  that  the  prop- 
erty upon  which  it  was  levied  was  not  lia- 
ble to  taxation,  or  that  said  property  has 
been  twice  assessed  in  the  same  year  and 
taxes  paid  thereon,  he  may  pay  such  taxes 
under  protest  to  the  tax  collector,  county 
treasurer,  or  other  proper  authority,  and  it 
shall  be  the  duty  of  the  collector,  treasurer, 
or  other  proper  authority  receiving  such  tax- 
es, to  give  a  receipt  therefor,  stating  there- 
on that  they  were  paid  under  protest  and 
the  grounds  of  such  protest,  whether  not 
taxable,  or  twice  assessed,  and  taxes  paid 
thereon.  •  *  ♦  within  thirty  days  after 
paying  sucb  taxes,  the  person  paying  them 
shall  file  a  statement  in  writing  duly  veri- 
fied, with  the  county  board,  setting  forth  the 
amount  of  taxes  paid  under  protest  the 
grounds  of  said  protest  and  shall  attach 
thereto  the  receipt  taken  for  said  taxes. 
Whereupon  at  the  first  meeting  of  tbe  coun- 
ty board  thereafter,  they  shall  enquire  into 
the  matter,  and  if  they  shall  find  either  that 
the  property  upon  which  sucb  taxes  were 
levied,  was  not  liable  to  taxation,  or  that  It 
bad  been  twice  assessed  in  tbe  same  year, 
and  taxes  paid  thereon,  they  shall  issue  an 
order  to  the  county  treasurer  to  refund  said 
taxes,  stating  therein  what  sum  shall  be  re- 
funded, and  if  they  shall  find  that  tbe 
grounds  of  sucb  protest  are  not  true,  they 
shall  issue  an  order  to  the  county  treasurer 
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to  dtspoBO  of  said  money  in  the  same  maa- 
nnr  as  tliougb  it  liad  not  been  paid  under 
])roteet  Appeals  may  be  talsen  from  such 
decisions  in  the  same  manner  and  witliln  the 
time  set  forth  in  sections  37  and  38,  chapter 
IS  of  the  Complied  Statutes  of  Nebraslta; 
4uid  if  such  an  appeal  l>e  talien,  the  treas- 
urer shall  retain  such  taxes  until  the  case  is 
linally  determined.  Provided,-  that  he  shall 
in  all  cases  retain  said  money  until  the  time 
for  an  appeal  shall  have  elapsed.  •  *  • 
iiecond.  If  such  person  claim  the  tax  or  any 
Ijart  thereof,  to  be  iDTalld  for  the  reason 
tli&t  it  was  levied  or  assessed  for  an  illegal 
or  unauthorized  purpose,  or  for  any  other 
reason,  except  as  hereinbef(»%  set  forth, 
when  he  shall  hare  paid  the  same  to  the 
treasurer,  tax  collector,  or  other  proper  au- 
thority, in  all  respects  as  though  the  same 
was  legal  and  valid,  he  may,  at  any  time, 
'Within  thirty  days  after  such  payment,  de- 
mand the  same,  in  writing  from  the  treas- 
urer of  the  state,  of  the  county,  city,  village, 
township,  district  or  other  subdivision  for 
the  beneflt,  or  under  the  authority,  or  by  the 
request  of  which  the  same  was  levied,  and  if 
the  same  shall  not  be  refunded  within  nine- 
ty days  thereafter,  may  sue  such  county, 
city,  village,  township,  district,  or  other  sub- 
division, for  the  amount  so  demanded,  and  if 
upon  the  trial  it  shall  be  determined  that 
such  tax,  or  any  part  thereof,  was  levied  or 
assessed  for  an  illegal  or  unauthorized  pur- 
pose^  or  was  for  any  reason  Invalid,  Judg- 
ment shall  l>e  rendered  therefor,  with  inter- 
est, and  the  same  shall  be  collected  as  in 
other  cases." 

It  is  very  evident  that  the  legislature  has, 
by  the  foregoing  section,  provided  two  sepa- 
rate and  distinct  modes  of  proceiiurc  to  ob- 
tain lllegnl  taxes  which  have  been  paid  un- 
<ler  protest,— one  by  tlie  presentation  of  a 
claim  for  such  taxes,  by  the  person  pajMng 
the  same  to  the  county  board  for  audit  and 
allowance,  with  the  right  of  ap])eal  from 
the  decision  provided  for;  and  the  other 
remedy  being  by  suit  at  law  to  recover  such 
taxes.  But  It  will  not  escape  notice  that  the 
method  of  procedure  is  determinable  bj-  the 
ground  or  grounds  which  render  the  taxes 
illegal.  The  first  mctho<l  provided  in  the 
section  is  limited  to  taxes  imposed  on  prop- 
erty not  subject  to  taxation,  or  to  taxes  ren- 
dered Invalid  by  the  reason  of  doul>ie  assess- 
ments of  the  same  property,  while  suit 
against  tiie  county,  city,  or  other  subdivision 
is  autliorlzed  when  the  tax  paid  under  pro- 
test was  Imposed  for  an  illegal  or  unauthor- 
ized purpose,  or  for  any  reason,  otiier  than 
for  double  assessment  or  that  the  property 
was  exempt  from  taxation,  is  invalid.  The 
taxes  in  controvci'sy  in  this  case  exceeded 
the  maximum  constitutional  limit;  there- 
fore tiiey  were  asKos.sed  for  an  illegal  and 
unauthorized  purpose,  within  the  meaning  of 
.xaid  section  144,  and  the  remedy  by  suit  was 
the  proper  one  to  pursue. 

In  reaching  this  conclusion  tiie  provisions 


of  section  14K  of  said  chapter  hare  not  bec'n 
lost  sight  of.  They,  it  is  true,  authorize  the 
treasurer,  when  a  demand  Is  made  ui>ou  him 
to  refund  taxes  paid,  as  provided  in  the  sec- 
ond method  of  procedure  indicated  in  section 
144,  to  transmit  a  copy  of  such  demand  to 
the  authorities  whose  duty  it  is  to  audit 
and  pay  claims  against  the  state,  county. 
city,  etc.,  as  the  case  may  be,  and  tbey  are 
required  to  pass  upon  the  same  as  upoD  un.i 
other  claim.  This  section  145  was  not  enact- 
ed for  the  benefit  of  the  taxpayer,  but  for 
the  public,  to  afford  the  pr<^)er  authorities  an 
opportunity  to  pass  upon  and  pay  claims  for 
taxes  paid  under  protest,  which  were  assess*  d 
for  an  Illegal  and  unauthorized  purpose,  and 
thereby  prevent  needleiss  litigation.  Said 
section  does  not  require  the  person  paying  a 
tax  under  protest  to  tile  a  claim  tberefor 
with  any  board,  for  audit  and  allowance,  nor 
does  the  record  liefore  us  show  that  plaintiff 
has  done  so  In  the  case  at  bar.  The  only 
averment  in  the  petition  on  the  subject  is 
that  the  county  clerk  notified  the  company 
tliat  the  county  had  decided  not  to  refund 
the  taxes;  but  this  does  not  Justify  the  in- 
ference that  the  plaintiff  presented  its  claim 
to  the  county  board  for  allowance,  since  by 
section  145  it  was  made  the  duty  of  the 
county  treasurer  to  transmit  to  such  boanl  a 
copy  of  the  demand  to  refund  the  ta.xeo,  for 
allowance  or  rejection,  which  was  probably 
(lone  In  this  case.  No  provision  Is  made  for 
!  a|)i>eal  from  such  action.  Whether  plaintiff 
might  have  presented  its  claim  to  tlie  conu- 
I  ty  board  for  allowance  as  a  general  cnetl- 
I  Itor  of  the  county,  and  after  an  adverse  deoi- 
i  slon,  appealed  to  the  district  court,  it  is  un- 
]  necessary  to  decide,  as  tlie  question  does  u.»t 
arise  in  this  case.  Under  the  statute  It  bad 
the  right  to  recover  the  taxes  by  suit.  Tin- 
court  below  erred  In  sustaining  the  demurrer 
to  the  petition,  and  the  Judgment  Is  reTerse<i. 
and  the  cause  remanded  for  furtiier  proceed- 
ings.    Ilever.sed  and  remanded. 


GAMULB  V.  A.  STAT.TBER  MANUK'G   CO. 
(Supreme  Court  of  Nebrasica.     Jan.  10,  1S97.I 

BrslXKKS   U8A9E. 

The  business  iisnge  of  a  p.irticular  individ- 
nal  is  not  admissible  to  interpret  a  contract 
betweeu  ttiat  individual  and  auuthcr,  in  the  ab- 
sence of  proof  of  Icnowledpe  by  the  other  <.f 
such  iisnee.  Stoclt-Ynrds  Co.  v.  Westcott,  tjti 
N.  W.  419,  47  Neb.  300,  foUowed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Buffalo  county;  Hol- 
comb.  Judge. 

Replevin  by  the  A.  Stautter  Manufacturing 
Company  against  Ross  Gamble.  There  was 
a  Judgment  for  plaintiff  for  a  portion  of  the 
goods,  and  defendant  brings  error.   ReverRe<l. 

Callcius  &  Pratt,  for  plaintiff  Id  error, 
ilai-ston  &  Xevlus,  for  defendant  In  error. 

IRVINE,  C.  This  was  an  action  in  replev- 
in, by  the  A.  Stauber  Mftuufacinrlns  Com- 
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pnny  against  Ross  Ounble,  to  recorcr  gao<to 
described  as  "200  pain  of  mea  and  boiy's 
pants."  Xbe  plaintiff  had  JudgnMut  for  a 
portion  of  tbe  foods,  and  the  defeadant 
brings  the  case  here  b;  proceedings  in  error. 

It  appears  that  one  A.  Sands  was,  in  1881, 
in  business  In  Kearney.  On  tb«  13th  of  Oc- 
tober in  that  year  he  iirrote  the  plaintiC  ae 
follows:  "A.  6taaJt>er  Mfg.  do.— Gents:  fourti 
of  the  12th  at  hand.  Yon  can  send  a  sample 
line  of  your  easfaoaere  pants,  price  2.00  to 
4.00,  and,  If  prices  and  goods  are  satisfac- 
tory, I  will  send  you  order.  Yours,  reap., 
A  Sands."  Thereupon  a  quantity  of  the  ar- 
ticles which  the  parties  see  fit  to  designate 
"panta"  waa  shipped  by  the  plalntlS  to 
Sands,  and  on  October  18th  the  plaintiff  mail- 
ed to  Sands  an  invoice  headed  as  follows: 
"A.  Stauber  Mfg.  Co.,  Manufacturers  of  War- 
ranted Pants.  1001,  1006, 1008  Fourth  Street, 
CUnton,  Iowa,  Oct  16,  1891.  Sold  to  Mr.  A. 
Sands,  Kearney,  Neb.,  payable  is  Obicago 
or  Mew  York  exchange.  Dec.  1,  •/!•»  •/»o-" 
Below  this  was  a  list  of  the  goods  shipped, 
with  prices,  and  across  the  face  was  printed 
the  following:  "If  this  bill  is  not  correot 
in  all  re^jects,  pJease  notify  us  at  once,  «■ 
uo  allowance  will  be  made  at  time  of  settle- 
ment." Thia  was  followed,  October  2l8t, 
by  a  written  order  from  Sands  for  a  quantity 
of  goods  of  the  same  character.  These  goods 
were  shipped  October  24th,  and  Invoiced  in 
precisely  the  same  form .  as  the  first  shiiv- 
ment  The  goods,  in  some  way  not  dis- 
closed, found  their  way  Into  the  possession 
of  Mr.  Gamble,  from  whom  the  plalutlflT  unr 
dertook  to  replevy  both  orders.  The  court 
instructed  the  Jury  that  the  second  transac- 
tion was  a  sale  to  Sands,  and  that,  as  to  the 
goods  embraced  in  the  second  order,  ttie 
plaintiff  could  not  recover. 

The  sole  issue  presented  to  the  Jury  was 
whether  the  first  transaction  was  a  ship- 
ment of  samples  for  Inspection  and  return 
by  Mr.  Sands,  or  whether  it  was  a  sale. 
The  plaintiff's  letter  of  October  12tb,  referred 
to  In  Sands'  letter  of  the  13th,  was  not  pro- 
duced, and  there  is  no  evidence  as  to  its 
character.  It  will  be  at  once  observed  that, 
according  to  circumstances,  the  first  trans- 
action may  ttave  been  either  a  shipment  of 
samples  for  inspection  or  a  sale.  Mr.  Sands' 
letter  of  October  13th  apparently  contem- 
plates a  shipment  to  him  of  samples  for  in- 
spection, but  if.  Instead  of  complying  with 
the  directions  of  that  letter,  the  pLaintlS 
shipped  goods  under  such  circumstances  as 
to  imply  an  intention  to  make  an  absolute 
sale,  and  Sands  received  the  goods,  and  re- 
tained them,  there  can  be  no  doubt  that  the 
plaintiff  might  have  recovered  as  for  a  sale 
on  a  quantum  meruit.  Therefore  it  would 
be  a  sale,  and  replevin  would  not  He.  No 
document  In  evidence  constitutes  a  complete 
written  contract.  The  letter,  as  remarked, 
plainly  implies  an  order  of  samples  for  in- 
spection. The  invoice  on  the  other  hand,  as 
strongly  imidies  a  sale.  Only  one  witnesn 
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was  called,— the  secretary  of  the  plaintiff 
company.  He  was  permitted  to  testify,  over 
the  objections  of  the  plaintiff,  as  follows: 
"Q.  When  such  an  order  as  this  of  the  13th 
of  October,  1891,  which  has  been  introduced 
in  evidence  here,  is  received  by  this  house, 
asking  for  samples,  what  is  the  rule  of  the 
house,  or  your  practice,  with  reference  to 
those  orders?  A.  It  Is  customary  to  send 
such  goods  out  on  memorandum,  as  nearly 
all  houses  do."  This  was  followed  by  an 
explanation  that  by  "memorandum"  was 
meant  such  a  bill  as  accompanied  these 
goods. 

In  admitting  this  evidence  we  think  the 
court  erred.  It  was  not  sought  to  show  a 
custom,  or  even  a  trade  usage,  either  gen- 
eral or  local  In  its  character.  The  evidence 
was  merely  as  to  the  usage  of  one  business 
concern,  the  plaintiff  in  the  case.  It  was 
not  shown  that  Sands  had  any  notice  of  such 
usage,  nor  was  any  offer  made  to  show  tliat 
fact  £iven  in  the  case  of  a  local  custom, 
such  knowledge  must  be  brought  home  to 
the  individual  sought  to  be  charged  In  order 
to  render  the  custom  available.  Investment 
Co.  V.  Johnston,  36  Neb.  664,  53  N.  W.  475; 
Stock  Yards  Co.  v.  Westcott,  47  Neb.  300,  66 
N.  W.  418  With  regard  to  customs,  they 
may  be  so  well  established  and  so  general 
that  the  parties  are  presumed  to  contract 
with  reference  thereto;  but  with  regard  to 
the  usage  of  an  individual,  actual  knowl- 
edge muBt  be  proved.  Stock  Yards  Oo.  v. 
Westcott,  supra.  There  was  very  little  evi- 
dence In  the  case  beyond  what  has  already 
been  detailed,— none,  in  fact,  throwintg  any 
important  light  on  the  transaction.  The 
documents,  from  their  terms,  leaving  the 
transaction  uncertain,  the  evidence  referred 
to  probably  had  serious  weight  with  the 
Jury.  Its  admission  was  certainly  prejudi- 
cial, and  its  effect  was  not  controlled  In  any 
way  bv  the  Uistructlons.  Reversed  and  re- 
manded. 


UNION  PAO.  R.  CO.  V.  METCALF  et  al. 

(Supreme  Court  of  Nebraska.     Jan.  19,  1887.) 

Action  bt   Pahtkehship — Abatement — Carribrs 

— Delivekt — Rights  of  Consiosok. 

1.  A  petition  set  forth  that  the  plnintiffs,  A. 
&  B.,  were  a  firm,  composed  of  A.  and  B.,  form- 
ed for  the  pursose  of  doing  businesB  in  this 
state.  The  caption  was  in  the  firm  name  alone. 
The  summons  did  not  appear  in  the  record, 
ffefrf,  that  the  action  was  not  one  bronght  un- 
der section  24  of  the  Code,  authorizing  partner- 
ships to  sue  without  settinf^  forth  the  names 
of  the  partners,  and  that  it  did  not  abate  on  the 
death  of  one  of  the  pnrtuers. 

2.  That  the  surri  .-ing  partner  was  already 
a  party  to  the  action,  and  that  on  the  death  of 
the  other  partner  the  action  could  properly  be 
continued  in  the  nc.me  of  the  survivor  alone. 

3.  An  action  against  a  cnrrior  for  failure  to 
deliver  goo<ls  cannot  be  maintained  by  the  con- 
signor, in  the  absence  of  averments  that  he  was 
the  owner  of  tho  goods,  that  he  was  liable  for 
their  loss,  or  that  he  had  sustained  SDecial.dam- 
age.  zedbyVjOOQlC 
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Error  to  district  court,  York  county;  Bates, 
Judge. 

Action  by  Lafayeite  Metcalf  and  James  H. 
Wood,  partners  at  Metcall  &  Wood,  against 
the  Union  Pacific  Railway  Company.  Feud- 
ing the  action,  plaintiff  Metcalf  died.  There 
was  a  judgment  for  the  surviving  plaintiff, 
and  defendant  brings  error.     Reversed. 

J.  M.  Thurston,  W.  R.  Kelly,  and  B.  P. 
Smith,  for  plaintiff  in  eiTor.  Sedgwick  &, 
Power,  for  defendant  In  error. 

IRVINE,  O.  This  was  an  action  against 
the  Union  Pacific  Railway  Company  for  fail- 
ure to  convey  and  deliver  certain  goods  con- 
signed by  Metcall  &  Wood,  from  York,  Neb., 
to  McCourtle,  Hill  &  Co.,  at  Chicago,  111.  As 
several  questions  arise  out  of  averments  In 
the  petition,  we  quote  a  portion  thereof: 
"Metcalf  &  Wood  and  James  U.  Wood,  Sur- 
viving Member  of  the  Said  Firm,  Plaintiffs, 
V.  Union  Pacific  Railroad  Company,  Defend- 
ant. Plaintiff,  for  cause  of  action  agalnsi 
the  defendant,  alleges  that  this  plaintiff, 
Metcalf  &  Wood,  Is  a  firm  of  persons  com- 
posed of  Lafayette  Metcalf  and  James  H. 
Wood,  formed  tor  the  purpose  of  doing  busi- 
ness In  this  state,  and  not  Incorporated,  and 
doing  business  In  York,  York  county,  Ne- 
braska, In  the  name  and  style  of  Metcalf  & 
Wood.  (2)  Defendant  Is  a  corporation  duly 
Incorporated  by  act  of  congress  of  the  Unit- 
ed States.  (3)  Said  defendant  at  the  times 
thereinafter  mentioned  was,  and  still  Is,  a 
common  carrier  of  goods  and  chattels,  for 
hire,  from  York,  York  county,  Nebraska,  to 
Chicago,  In  the  state  of  Illinois.  (4)  On  or 
about  the  Ist  day  of  December,  1891,  the 
plaintiff  delivered  to  the  defendant  one  car 
load  of  flaxseed,  at  York,  Neb.,  containing 
one  thousand  bushels  of  flax,  to  be  safely 
and  securely  conveyed  by  said  defendant 
from  said  York,  Neb.,  to  said  Chicago,  In  the 
state  of  Illinois;  and  the  defendant  then 
and  there  undertook  and  agreed,  for  a  cer- 
tain reward  to  be  paid  by  the  plaintiff  to  the 
said  defendant,  to  so  safely  and  securely  de- 
liver the  said  flaxseed  to  McCourtle,  Hall  & 
Co.,  at  the  city  of  Chicago  and  state  of  Illi- 
nois. (5)  The  said  defendant  did  not  safely 
convey  and  deliver  the  said  flax  as  it  had 
undertaken  to  do,  but,  on  the  conti-ary,  con- 
ducted Itself  so  negligently  In  and  about  car- 
rying and  transporting  the  same  that,  on  the 
line  of  the  defendant's  railroad  between  said 
York  and  Chicago,  flve  hundred  bushels  of 
said  flaxseed,  which  was  of  the  value  of  92 
cents  per  bushel,  was  wholly  lost  to  the 
plaintiff,  to  the  plaintiff's  damage  in  the  sum 
of  $460."  This  was  followed  by  a  second 
count,  in  similar  language,  averring  the 
shipment,  and  failure  to  deliver,  of  a  car 
load  of  shelled  corn.  The  verdict  having 
been  In  favor  of  the  defendant,  which  is  here 
the  complaining  party,  on  the  second  count 
of  the  petition.  It  Is  unnecessary  to  set  It 
out,  or  further  consider  it.     The  defendant 


demurred  to  each  cause  of  action.  The  de- 
murrers were  overruled,  and  the  defendam 
then  answered,  denying  seriatim  the  aver- 
ments of  the  petition,  including  the  all^«^l 
partnership.  Further,  the  defendant  aver- 
red "that  said  flaxseed  and  com  •  •  • 
was  delivered  to  and  received  by  said  de- 
fendant, and  placed  in  the  cars  of  the  dt-- 
fendant,  for  McCourtle.  Hill  &  Co.  of  Chi 
cago,  and  that  the  sajie  was  safely  conveye<l 
and  delivered  to  the  said  McCourtle.  Hill  i 
Co.,  In  the  city  of  Chicago,  in  tbe  state  of 
Illinois,  without  ajy  negligence  or  want  of 
care  on  the  part  of  the  defendant  in  respect 
thereto."  In  addition  to  this,  it  was  allegeJ 
that  the  action  was  one  arising  under  th« 
constitution  and  laws  of  the  United  States, 
the  goods  being  received,  in  accordance  with 
two  certain  bills  of  lading,  at  York.  Neb.,  to 
be  carried  to  Council  Bluffs,  Iowa,  the  ter- 
minus of  defendant's  line,  under  the  agree- 
ment that  the  responsibility  of  defendant  a:^ 
a  common  carrier  should  cease  at  Council 
Bluffs,  and  that  said  goods  were  forwardci 
therefrom,  over  some  other  road,  to  Chicago. 
Finally  it  was  pleaded  that,  if  there  was  any 
such  flrm  as  Metcalf  &  Wood,  it  bad,  since 
the  commencement  of  the  action,  been  dis- 
solved, by  tbe  death  of  Lafayette  Metcalf. 
and  that  by  reason  thereof  the  action  hail 
abated.  Thereaftsr  the  defendant  moved  the 
court  for  a  Judgment  of  dismissal  on  tfat- 
plea  In  abatement.  This  motion  was  over- 
ruled, and  the  plaintiff  given  leave  to  insert 
in  tbe  caption  the  words  now  appearing 
therein,  "and  James  H.  Wood,  surrivin;: 
member  of  said  flrm."  Thereupon  the  plain- 
tiff filed  a  reply  denying  new  matter  in  the 
answer,  admitting  the  death  of  Lafayette 
Metcalf,  and  alleging  that  James  H.  Wowl 
was  the  surviving  member  of  the  firm.  The 
case  was  then  tried,  resulting  in  a  verdict 
for  the  plaintiff  on  account  of  the  flax.  This 
Judgment  the  defendant  seeks  to  reverse, 
assigning  54  errors,  most  of  which  are  mon? 
or  less  specifically  argued  in  the  briefs. 

Tbe  first  question  presented  relates  to  th<> 
action  of  the  court  in  overruling  the  plea  lu 
abatement.  The  argument  is  founded  upon 
the  theory  that  the  action  is  prosecuted  und«n' 
section  24  of  the  Code  of  Civil  Procedure. 
whereby  "any  company  or  association  of  per- 
sons formed  for  the  purpose  of  carrying  on 
any  trade  or  business,  or  for  the  purpose  of 
holdhig  any  species  of  property  in  this  state, 
and  not  incorporated,  may  sue  and  be  sued 
by  such  usual  name  as  such  company,  part- 
nership, or  association  may  have  assumed  to 
itself  or  be  known  by,  and  It  shall  not  be 
necessary  in  such  case  to  set  forth  In  the  pro- 
cess or  pleading,  or  to  prove  at  the  trial,  tbr 
names  of  the  persons  composing  bu<A  com 
pany."  It  is  contended  that,  when  a  suit  i.< 
brought  under  this  section,  it  is  an  impe-sonal 
proceeding,— the  individual  members  of  tiie 
firm  are  not,  as  such,  parties  thereto,— anJ 
that  when  dissolution  occurs  the  flrm  has  ni> 
longer  any  legal  existence,  and  that  an  acti<»i 
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80  brought  therefore  abates.  We  need  not  In- 
vestigate this  question,  because  the  suit  was 
not  In  fact  brought  under  the  section  referred 
to.  The  opening  paragraph  of  the  i>etition 
describes  the  firm  of  Metcalf  &  Wood  as  com- 
posed of  Lafayette  Metcalf  and  James  H. 
Wood;  and  the  caption,  which  originally  con- 
tained merely  the  name  of  the  firm,  should 
not  be  permitted  to  control  this  speelfle  avar- 
iiient,  which  was  undoubtedly  traversable,  and 
constituted  the  Individual  members  parties 
plaintiff.  We  do  not  know  how  the  summons 
Issued,  but  the  pleadings,  in  the  language  ot 
section  24  of  the  Code,  set  forth  the  names  of 
the  persons  composing  the  company,  and  the 
action  must  be  treated  as  If  brought  regard- 
less of  that  section.  We  have  quite  recently 
held,  following  well-established  principles,  that 
on  the  death  of  a  partner  the  .assets  and  choses 
in  action  of  the  partnership  vest  in  the  sur- 
vivor. Lindner  v.  Bank  (Neb.)  68  N.  W. 
1028.  It  is  therefore  the  surviving  partner 
who  has  in  such  case  a  right  to  proceed  with 
the  action.  He  was  already  a  party,  and  the 
orderly  course,  perhaps,  would  have  been  to 
snggest  the  death  of  the  other  partner,  and  to 
procure  an  order  permitting  the  action  to  pro- 
ceed in  the  name  of  the  survivor  alone.  But 
the  death  of  Metcalf  was  suggested  in  this  case 
by  both  answer  and  reply.  Wood  was  al- 
ready a  party,  and  there  was  no  error  in  per- 
mitting his  name  to  be  added  in  the  caption 
of  the  petition.  The  Judgment  was  rendered 
in  favor  of  Wood  alone;  so  that,  while  the 
proceedings  were  not  strictly  regular,  they 
were  withont  prejudice  to  the  defendant. 

It  Is  next  argued  that  the  court  erred  in 
overruling  the  objection  of  the  defendant  to 
the  introduction  of  any  evidence,  on  the  ground 
that  the  petition  did  not  state  a  cause  of  ac- 
tion. It  will  be  observed  that  the  petition 
contained  no  averment  that  the  plalntlfts  were 
the  owners  of  the  goods  shipped,  nor  did  it 
contain  any  averment  of  facts  showing  that 
the  plaintiffs  were  In  any  manner  liable  for 
their  loss.  On  the  other  hand,  it  affirmatively 
averred  that  the  goods  were  to  be  safely  con- 
veyed and  delivered  to  McCourtie,  Hill  &  Co., 
In  Chicago.  It  Is  claimed  that  it  was  thus  af- 
flrmatlvely  shown  that  the  cause  of  action  was 
in  McCourtie,  Hill  &  Co.,  and  not  in  the  plain- 
tiff. This  raises  a  question  on  which  the  au- 
thorities present  a  most  embarrassing  conflict. 
To  review  them  in  extenso  would  be  tedious, 
and  not  very  profitable.  A  few  English  cases 
seem,  according  to  the  varying  opinions  of  dif- 
ferent courts  and  Judges,  to  have  formed  bases 
for  the  different  views  expressed  In  this  coun- 
try. In  Davis  v.  James,  5  Burrows,  2680, 
Lord  Mansfield  sustained  an  action  by  the 
consignor  upon  the  theory  that,  wherever  the 
property  lay,  the  contract  was  between  the 
consignor  and  the  carrier,  and  that  the  con- 
signor was  bound  to  pay  the  freight.  In 
Joseph  V.  Knox,  3  Camp.  320,  Lord  Ellenbor- 
ough  sustained  a  similar  action  on  the  same 
ground  of  privity  of  contract,  and  because  the 
consideration    moved    from    the    consignor. 


However,  in  Dawes  v.  Peck,  8  Term  R.  330, 
the  prior  cases  were  distinguished  upon  the 
ground  that  a  special  contract  had  been  estab- 
lished, and  the  king's  bench  held  unanimously 
that  the  right  of  action  must  depend  upon  the 
ownership  of  the  goods;  that  they  became  the 
proi>ei-ty  of  the  consignee  on  delivery  to  the 
carrier;  therefore  the  right  of  action  was  In 
the  consignee,  and  not  the  consignor.  These 
and  many  other  cases  were  reviewed  by  the 
house  of  lords  in  Dunlop  v.  Lambert,  6  Clark 
&  F.  600,  and  the  conclusion  reached  that  gen- 
erally the  consignee  is  the  proper  person  to 
sue.  Yet  this  rule  may  be  varied  by  circum- 
stances,—among  them,  the  fact  of  a  special 
contract  between  the  consignor  and  the  car- 
rier. As  before  remarked,  these  different 
views  are  reflected  throughout  the  decisions  of 
American  courts,  and  In  the  absence  of  uni- 
form, direct  authority,  we  might  be  free  to 
adopt  whatever  view  seemed  to  as  best  found- 
ed on  principle.  We  have,  however,  in  our 
own  law,  a  few  landmarks  by  which  we 
must,  to  a  certain  extent,  be  guided.  In  the 
flrst  place,  the  constitution  provides  that  "the 
liability  of  railroad  corporations  as  common 
carriers  shall  never  be  limited."  Const,  art 
11,  i  4.  And  it  has  been  held  that  by  special 
contract  a  railroad  company  may  not  limit  its 
liability  as  a  carrier.  Railroad  Co.  v.  Wash- 
bum,  6  Neb.  117;  Railroad  Co.  v.  Vandeventer, 
26  Neb.  222,  41  N.  W.  098;  Railroad  Co.  v. 
Palmer,  38  Neb.  463,  56  N.  W.  957;  Railroad 
Co.  V.  Lawler,  40  Neb.  356,  58  N.  W.  968.  It 
would  seem  to  result  from  this  doctrine  that 
the  liability  of  carriers  must  be  measured  ac- 
cording to  the  common-law  rule,  without  re- 
gard to  special  contracts,  and  that  this  rule 
should  operate  In  favor  of  both  parties.  Next, 
It  has  been  held  that  a  bill  of  lading  is  a 
symbol  of  property,  and  one  properly  indorsed 
operates  as  a  delivery  of  the  property,  so  that 
delivery  must  be  made  to  the  lawful  holder  of 
the  bill  of  lading,  in  order  to  discharge  the 
carrier';  and  this  was  held  in  an  action  by  such 
lawful  Indorsee  of  the  bill  of  lading  against  a 
carrier  who  had  delivered  the  goods  to  an- 
other. Railroad  Co.  v.  Johnson,  45  Neb.  57, 
63  N.  W.  144.  It  would  seem  to  foUow  from 
this  that  by  issuing  its  bill  of  lading  a  carrier 
becomes  responsible  for  the  delivery  of  goods 
to  the  consignee  or  his  assignee;  the  duty  fol- 
lowing the  bill  of  lading,  and  not  remaining 
in  favor  simply  of  the  consignor.  See,  also. 
Stock- Yards  Co.  v.  Westcott,  47  Neb.  300,  66 
N.  W.  419.  Again,  it  has  been  held  that  the 
refusal  of  a  carrier  to  surrender  goods  to  tlie 
rightful  owner  amounts  to  a  conversion,  and 
to  surrender  to  the  rightful  owner  is  a  good 
defense  to  an  action  by  the  consi£:nee.  Sbel- 
lenberg  v.  Ralhxnd  Co.,  45  Neb.  487,  63  N.  W. 
850.  We  think  It  may  be  safely  said,  then, 
that  the  law  of  this  state  establishes  these 
propositions:  That  the  rights  and  liabilities 
of  carriers  must  be  determined  according  to 
the  roles  of  the  common  law,  without  r^;ard 
to  special  contracts  of  shipment,  and  that  the 
carrier,  on  receiving  goods,  receives  them  for 
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the  owner,  presumably  tlie  conalgBee  or  bis 
assl^ep,  but  tlie  real  owner,  whoever  be  may 
be;  that  the  consignee  may  sne  and  recover 
merely  on  proof  tbat  he  Is  the  consignee;  that 
the  indorsee  of  tbe  bill  of  lading  may  sue  oD 
the  production  of  the  bill  of  lading  properly 
Indorsed  to  him;  that  tbe  real  owner  may 
sne.  We  tbink  It  would  be  an  Intolerable 
hardship  on  the  carrier  to  hold,  also,  that  an 
action  would  He  by  the  consignor  merely  be- 
cause he  is  the  consignor,  without  any  aver- 
ment that  he  is  the  owner,  tbat  be  Is  liable  for 
the  goods,  or  that  be  bas  sustained  special 
damage.  The  cases  holding  that  in  the  ab- 
sence of  such  averments  the  consignor  may 
sue  are  notv  as  we  believe,  In  accordance  with 
tbe  principles  of  law  established  In  this  state. 
As  already  seen.  Lord  ilansfield.  In  Davis  v. 
James,  supra,  based  the  right  on  the  fact  that 
the  consignor  was  to  pay  the  freight,  and  that 
the  contract  for  carriage  was  with  blm.  This 
principle  was  more  clearly  stated  by  Lord 
Ellenborougb  In  Joseph  v.  Knox,  supra;  re- 
covery being  placed  on  the  ground  that  the 
consideration  moved  from  the  consignor,  to 
whom  the  promise  was  made.  But  It  Is  well 
settled  here  that  a  third  person,  for  whose 
benefit  a  promise  Is  made,  although  not  a 
party  to  the  consideration,  may  sue  thereon. 
Sbamp  V.  Meyer,  20  Neb.  223,  29  N.  W.  379; 
Keedle  v.  Flack,  27  Neb.  886,  44  N.  W.  84; 
Fonner  v.  Smith,  31  Neb.  107,  47  N.  W.  632; 
Kaufman  v.  Bank,  31  Neb.  6C1,  48  N.  W.  738; 
Hale  V.  RIpp,  32  Neb.  259,  49  N.  W.  218;  Sam- 
ple V,  Hale,  34  Neb.  220,  51  N.  W.  837;  Ly- 
man T.  City  of  Lincoln,  38  Neb.  794,  57  N,  W. 
531;  Doll  V.  Grume,  41  Neb.  655,  69  N.  W. 
806;  Railroad  Co.  v.  Bdl,  44  Neb.  44,  62  N. 
W.  314;  Hare  v.  Murphy,  43  Neb.  809,  64  N. 
W.  211.  Prior  to  tbe  estabUsbment  of  this 
mle,  all  benefits  from  the  express  contract  of 
carriage  would  be  lost,  unless  the  consignor 
himself  might  sue. .  But  the  establishment 
of  the  modem  principle  undermines  tbe  whole 
reasoning  on  which  the  decisions  of  Lord 
Mansfield  and  Lord  Ellenborougb  were  based. 
The  American  cases  taking  a  similar  view  are 
based  largely  on  the  learned  opinion  of  Chief 
Justice  Shnw  in  Blancbard  v.  Page,  8  Gray, 
281.  An  inspection  of  that  case  will  show 
that  It  is  founded  on  tbe  same  obsolete  rea- 
sons. All  the  cases  bold  tbat  tbe  presump- 
tion Is  tbat  tlie  consignee  is  tbe  owner,  and 
all  the  cases  holding  that  the  consignor  may 
sue  are  based,  so  far  as  we  can  ascertain,  on 
one  of  three  grounds:  First,  that  it  was  made 
to  appear  by  pleadings  and  proof  that  the  con- 
signor was  the  owner;  or,  second,  that  tbe 
consignor  was  liable  to  the  consignee,  or  suf- 
fered special  damage;  or,  third,  cases  based 
solely  on  the  doctrine  of  privity  of  contract, 
which,  we  think  we  have  demonstrated,  does 
not  apply  in  tlils  state. 

Our  Code  requires  all  actions  to  be  brought 
by  tbe  real  party  in  interest,  except  In  cer- 
tain cases  specified.  Code  Civ.  Proc.  U  29  anfl 
32.  The  only  exception  which  could  possibly 
be  applicable  to  this  case  is  tbat  one  "with 


whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another"  may  bring  tbe  ac- 
tion without  lolning  the  beneficiary.  In  Mis- 
souri it  has  been  held,  under  a  similar  pro- 
vision, that  the  consignor  falls  within  this  ex- 
ception, and  may  maintain  tlte  action  for  the 
benefit  of  the  owner.  But  this  case  was  bas- 
ed solely  on  former  adjudications  of  that  court 
wherein  it  bad  been  held  that  assignees  of 
choses  In  action  for  the  purpose  of  collection 
only  may  sue  in  their  own  names.  Hoagland 
V.  Van  Etten,  22  Neb.  681,  35  N.  W.  8G8,  is 
contrary  to  that  rule.  We  cannot  see  bow 
the  consignor  can  be  coooeived  to  be  the  tros- 
tee  of  an  express  trust  He  may,  strictly 
speaking,  l>e  a  paeon  with  whom  a  contract 
is  made  for  the  benefit  of  tbe  consignee.  Bui 
this  is  true  In  every  case  where  a  promise  is 
made  for  the  benefit  of  a  third  person.  Our 
law  permits  the  third  person  to  sue.  Could  a 
Judgment  in  favor  of  the  promisee  be  [Headed 
in  bar  of  an  action  by  the  real  party  in  inter- 
est? We  think  not  Under  the  allegations  of 
tiiis  petition,  ownership  not  being  averred  in 
the  plaintiffs,  and  a  consignment  to  McConr- 
tie.  Hill  &  Co.  being  pleaded,  the  presump- 
tion is  that  McCourtie,  Hill  &  Co.  were  the 
owners.  The  defendant  was  bound  to  de- 
liver to  them.  They  or  their  indorsees  oouli! 
maintain  an  action.  Deliveiy  to  the  true  own- 
er was  necessaiy,  to  discharge  the  carrier 
from  liability.  Should  McCourtie,  HIU  &  Ca 
sue  the  carrier,  it  would  be  no  defense  to  piMd 
a  former  recovery  by  the  consignor,  unless 
such  consignor  was  tbe  owner.  The  objcctim 
to  the  evidence  should  have  been  sustained. 
Beversed  and  remanded. 


CITY  OF  OBD  V.  NASH. 
(Supreme  Court  of  Nebraska.     Jan.  10,  1S97.) 

MONICIPAL  CORPOKATIOKS  —  S1DEWAI.KB  —  NKOLr- 
OBNOE— IXSTRDCTIONB— TkbtiMCXT  OM  FoRMCR 

Trial  — Aomissibiutt — Expbkihbxts. 

1.  The  term  "sidewalk"  is  a  compreheosive 
one,  and  in  its  broadest  sense  denotes  that  |H>r- 
tion  of  the  public  highway  set  apart  by  dedica- 
tion, ordinance,  or  otherwise,  for  the  use  of  i>er- 
sons  traveling  nn  foot. 

2.  Where  a  city  or  other  municipality  grades 
or  otherwise  improves  any  portion  of  a  stn.'ct 
for  the  purpose  and  with  tbe  result  of  indnoiui; 
public  travel  thereon,  there  is  a  resulting  duty 
to  keep  snch  portion  of  the  street  in  repair, 
and  a  consequent  liability  for  the  failure  to  do 
so. 

3.  It  is  not  error  to  charge  that  a  city  is  re- 
quired to  keep  its  streets  and  sidewalks  in  .1 
reasonably  safe  condition  for  travel  by  night 
as  well  aa  by  day. 

4.  An  instruction  that  it  is  the  duty  of  a  city 
to  keep  its  streets  in  a  reasonably  safe  condition 
for  travel  by  all  persons  is  not  objectionable  on 
the  ground  that  it  excludes  from  tbe  jury  the 
question  of  alleged  contributory  negligence  by 
the  plaintiff. 

5.  Where  a  witness  is  shown  to  be  absent 
from  the  state,  his  testimony  given  at  a  former 
trial  of  the  same  cause  la  admissible,  if  other- 
wise unobjectionable. 

0.  Nor,  in  the  absence  of  a  showing  >ipon  the 
subject,  is  the  fact  ttiat  such  witness  has  also 
testi&ed  at  a  secind  trial  of  the  caoae,  which 
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haa  interrenecl  between  the  taking  of  (och  tes- 
timony and  the  one  at  which  it  is  tiered,  a 
sufficient  objection  to  its  introduction  in  eTi- 
dence. 

7.  Some  discretion  is  conferred  npon  the  trial 
«ourt  in  receiving  evidence  of  experiments  for 
the  purpose  of  contradicting  or  corroborating 
other  witnesses;  and,  in  order  to  anthorize  the 
reversal  of  a  jodgment  on  account  of  the  ad- 
mission  or  rejection  of  such  evidence,  there 
must  have  been  a  clear  abuse  of  discretion. 

(Syllabus  by  the  Court.) 

Srror  to  district  court.  Valley  county;  Har- 
rison, Judge. 

Action  by  Ann  B.  Naafa  agalntrt  the  city  of 
Ord.  There  waa  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

A.  Norman,  A.  M.  Robbina,  and  Coffin  & 
Stone,  for  plaintiff  in  error.  Chas.  A.  Munn 
and  Clements  Bros.,  for  defendant  In  error. 

POST,  a  J.  This  was  a  suit  by  the  defend- 
ant in  error,  Ann  E.  Nash,  in  the  district 
court  of  Valley  county,  against  the  plaintiff 
In  error,  the  city  of  Ord;  the  cause  of  ac- 
tion alleged  being  the  negligence  of  the  de- 
fendant city  In  causing  and  continuing  a  deep 
and  dangerous  excavation  or  trench  at  the  in- 
tersection of  two  streets  within  said  city, 
and  within  a  few  inches  of  the  path  or  foot- 
way in  common  use  by  the  public  In  passing 
along  said  streets.  There  was  a  trial  below, 
resulting  in  a  Terdlct  and  Judgment  In  favor 
of  the  plaintiff  therein,  and  which  it  Is  sought 
to  reverse  by  means  of  this  proceeding.  It 
Is  alleged,  in  the  petition  below,  that  the 
plaintiff  therein,  after  dark  on  the  7th  day  of 
November,  1800,  while  passing  along  said 
streets,  and  without  fault  or  negligence  on 
Iier  part,  fell  into  the  aforesaid  excavation  or 
trench,  thereb.v  receiving  serious  and  perma- 
nent injuries,  to  her  damage,  etc.,  which  al- 
legations are  put  In  issue  by  the  answer  of 
the  defendant  city. 

It  is  contended,  first,  that  the  trial  court 
erred  In  giving  iDstructions  Nos.  2,  4,  8,  and 
9  on  its  own  motion.  It  is  not  deemed  neces- 
sary to  set  out  at  length  the  i)aragraphs  as- 
sailed, since  the  particular  objection  now 
iir^ed  is  that  the  Jury  were  warranted  in  In- 
ferring therefrom  that  it  was  the  duty  of  the 
city  to  construct  and  maintain  a  sidewalk  at 
the  place  where  the  injury  was  received,  and 
that  Its  failure  In  that  regard  constitutes  ac- 
tionable negligence.  The  instructions,  it  is 
true,  state  the  general  proposition  that  a  city 
Is  bound  to  keep  its  streets  and  sidewalks 
In  reasonably  good  repair  for  the  safe  and 
convenient  use  of  the  traveling  public,  and 
close  with  the  following  cautionary  state- 
Dient:  "The  city  of  Ord  is  not  an  insurer  of 
the  condition  of  its  streets  and  sidewalks; 
nor  Is  every  defect  therein,  though  it  may 
cause  the  injury  sued  for,  actionable.  It  Is 
sufficient  to  rellere  It  from  liability  if  the 
streets  and  sidewalks  were  in  a  reasonably 
safe  condition  for  foot  travel  by  night.  If, 
in  this  case,  it  is  shown  by  the  evidence  that 
et  the  place  where  the  plaintiff  claims  she 


met  with  her  injury  the  street  or  sidewalk 
was  In  a  reasonably  safe  condition  for  foot 
tmvelen,  your  rerdlct  should  be  tar  the  de- 
fendant." The  term  "sidewalk,"  although, 
pertiaps,  not  the  most  precise  or  accurate 
which,  under  the  circumstances  of  the  case, 
might  have  been  employed,  coold  not,  we 
tblnit,  have  misled  the  Jury,  or  diverted  their 
minds  from  the  real  issue  presented  by  the 
pleadings  and  proofs.  The  alleged  negligence, 
as  we  have  seen,  was  the  causing  and  con- 
tinuing of  a  dangerous  trench  in  the  public 
street,  within  a  few  Inches  of  the  path  or 
footway  in  common  use  by  the  public.  We 
are  aware  of  no  rule  requiring  the  construc- 
tion of  artiflcial  sidewalks  as  a  condition 
precedent  to  the  right  of  foot  passengers  to 
the  safe  and  convenient  use  of  streets  actu- 
ally opened  and  dedicated  to  public  uses. 
The  term  "sidewalk"  is  a  comprehensive  cme, 
and  in  its  broadest  sense  denotes  that  portion 
of  the  public  hlghwuy  which  is  set  apart, 
by  dedication,  ordinance,  or  otherwise,  for 
the  use  of  pedestrians.  See  Elliott,  Roads  A 
&  p.  17.  In  James  ▼.  City  of  Portage,  4S 
Wis.  677,  5  N.  W.  31,  a  case  strongly  in  point, 
it  is  said:  "If  a  street  in  a  city  is  adopted  or 
laid  out  and  opened  as  a  highway  for  all 
kinds  of  travel  thereon,  and,  without  any  di- 
rection or  interference  of  the  city  or  Its  au- 
thorities, a  portion  thereof,  alongside  of  the 
part  used  for  teams  and  carriages,  is  used  by 
the  people  who  travel  on  foot  as  a  footway 
or  sidewalk,  that  part  so  used  becomes  as 
much  a  part  of  such  street  as  that  used  ft>r 
the  passage  of  teams  and  carriages."  And, 
in  general,  where  a  city  or'  other  municipality 
grades  or  improves  any  portion  of  a  street 
for  the  purpose  and  with  the  result  of  In- 
ducing public  travel  thereon,  there  is  a  re- 
sulting duty  to  keep  such  portion  in  repair, 
and  the  consequent  liability  for  a  failure 
to  do  80.  Lindholm  v.  City  of  St  Paul,  1& 
Minn.  245  (OU.  204);  Treise  v.  City  of  St. 
Paul,  36  Minn.  526,  32  N.  W.  857;  City  of 
Uncoln  ▼.  Glllilan,  18  Neb.  114,  24  N.  W. 
444;  <3ty  of  South  Omaha  t.  Oinningbam, 
31  Neb.  316,  47  N.  W.  930.  The  streets  in 
question  had  been  graded  and  improved  by 
authority  of  the  city,  and  the  trench  described 
in  the  petition  was  made  some  time  previous 
to  the  accident  in  order  to  fkicilitate  the  re- 
pairing of  water  mains  laid  the  year  previous. 
The  plaintiff  below  was,  at  the  time  of  the 
accident,  returning  to  her  home  from  the 
bouse  of  a  neighbor,  along  a  path,  extending 
east  and  west,  commonly  used  by  pedestri- 
ans, and  which,  at  the  intersection  of  said 
streets,  was  within  a  few  Inches  of  the 
trench  above  described.  The  instructions 
complained  of  could  not,  therefore,  have  mis- 
led the  Jury  to  the  prejudice  of  the  defendant 
city,  which  had,  by  inducing  public  travel  at 
the  point  in  question,  assumed  the  burden  of 
keeping  the  streets  in  repair. 

An  additional  objection  to  instruction  No. 
4  is  on  account  of  the  statement  therein  that 
a  city  is  required  to  keep  its  streets  and  side- 
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walks  In  a  reaaonably  safe  condition  (or  trav- 
el "by  night  as  well  as  by  day."  It  Is  argrned 
that  the  duty  thus  Imposed  would  require  the 
lighting  by  the  city  of  all  streets  within  Its 
limits.  But  the  objection  Is,  we  think,  with- 
out force.  The  rule  stated  is  elementary,  and 
has  been  recognized  as  sound  by  all  writers 
who  have  had  occasion  to  comment  upon  the 
subject  See  DUl.  Mun.  Ciorp.  §  1019;  Elliott, 
Roads  &  8.  p.  448;  Trltz  t.  City  of  Kansas, 
84  Mo.  632. 

Exception  is  taken  to  Instroction  No.  8, 
given  at  the  request  of  the  plaintlfT  belo^, 
to  the  effect  that  It  is  the  duty  of  a  city  to 
keep  Its  streets  In  a  reasonably  safe  condition 
for  travel  by  all  persons.  The  particular  crit- 
icism of  this  instruction  is  directed  to  the 
word  "all,"  which,  it  is  contended,  excludes 
from  the  Jury  the  question  of  contributory 
negligence.  But  in  the  same  sentence  it  Is 
expressly  stated  that  the  plaintiff,  In  order 
to  recover,  must  prove  that  the  injury  com- 
plained of  was  received  without  f&ult  on  her 
part;  and  In  the  other  paragraphs  the  law 
of  contributory  negligence  Is  correctly  stated 
and  applied.  The  use  of  the  word  "all,"  If 
erroneous.  Is  accordingly  error  without  prej- 
udice. 

Another  assignment  Is  the  admission  In 
evidence,  over  the  objection  of  the  defendant 
city,  of  the  testimony  of  Mrs.  Way,  given  on 
a  former  trial.  It  appears  from  the  admis- 
sions of  counsel  that  there  were  two  trials 
of  the  cause  previous  to  that  resulting  In  the 
Judgment  now  before  us  for  review,  at  each 
of  which  Mrs.  Way  testified  In  behalf  of  the 
plaintiff  therein.  It  is  also  shown,  and  not 
disputed,  that  the  witness  named  is  now  a 
resident  of  the  state  of  California,  and  was 
not  within  the  Jurisdiction  of  the  district 
court  at  the  date  of  the  third  trial.  From  the 
testimony  of  Mr.  Henderson,  the  stenog- 
rapher who  reported  the  proceedings  of  the 
second  trial,  it  appears  that  the  notes  taken 
by  him  have  been  destroyed,  and  the  testi- 
mony then  given  cannot  l)e  reproduced.  Up- 
on that  showing  the  plaintiff  was  permitted 
to  read  In  evidence  the  testimony  of  said  wit- 
ness on  the  first  trial.  It  has  been  held  in 
this  state  that,  where  a  witness  is  shown 
to  be  absent  from  the  state,  his  testimony 
given  at  a  former  trial  of  the  same  cause  Is 
admissible  in  evidence,  if  otherwise  unobjec- 
tionable. City  of  Omaha  v.  Jensen,  35  Neb. 
C8,  62  N.  W.  833;  Railway  Co.  v.  Elklns,  39 
Neb.  4S0,  58  N.  W.  164.  It  Is  contended  that 
the  rule  there  recognized  is  not  applicable  to 
the  facts  of  this  case,  since  it  would,  ii|  the 
language  of  counsel,  "be  manifestly  unfair 
to  allow  the  plaintiff  to  select  the  testimony 
Just  given  by  the  witness,  for  the  reason  that 
the  same  was  more  favorable  to  her  side  of 
the  case."  There  Is,  however,  no  ground  for 
that  contention.  In  the  first  place.  It  can- 
not be  Inferred  that  the  testimony  of  the  wit- 
ness at  the  first  trial  was  more  favorable  to 
the  plaintiff  below  than  that  subsequently 
given  by  her;  and,  secondly,  the  reason  for 


the  admission  of  such  evidence  la  applicable 
to  each  of  several  trials  st  which  testimony 
was  given  by  the  witness  touching  the  issue 
involved.  1  Oreenl.  Ev.  63.  It  is  unneces- 
sary to  examine  the  cases  cited  by  the  city. 
It  is  sufficient  that  they  In  no  wise  oostfllct 
with  the  views  here  expressed. 

Finally,  it  is  argued  that  the  trial  conrt 
erred  In  rejecting  as  evidence  the  result  of 
certain  experiments  made  a  year  or  more 
subsequent  to  the  accident  The  witnesses 
named  were,  according  to  the  offer  in  the  rec- 
ord, on  a  cloudy  night,  with  the  assistance  of 
a  light  in  an  adjoining  house,  similarly  situ- 
ated to  one  burning  at  the  time  of  the  acci- 
dent, able  to  plainly  see  the  footpath,  and 
also  the  surface  of  the  ground,  for  a  radius 
of  several  feet  from  the  point  where  the  In- 
jury was  received.  There  Is,  as  all  a^ree. 
some  room  for  the  exercise  of  discretion  by 
the  trial  court  in  the  receiving  and  rejecting 
of  evidence  of  this  character;  and  we  arc 
unable  to  say  that  there  has.  In  this  Instance, 
been  an  abuse  of  such  discretion.  We  must 
not  be  understood  as  intimating  that  it  would 
have  been  reversible  error  to  receive  the  evi- 
dence offered.  But  the  rejecting  of  evidence 
tending  to  prove  that  the  condition  of  the 
premises  was,  at  a  subsequent  time,  discerni- 
ble by  witnesses  whose  attention  was  special- 
ly directed  to  the  subject,  and  under  drcmn- 
stauces  In  some  respects  at  least  materlallT 
different  from  those  surrounding  the  plaintiff 
below  at  the  time  of  the  accident,  affords  no 
ground  of  complaint  by  the  city. 

There  Is  no  prejudicial  error  disclosed  by 
the  record,  and  the  Judgment  Is  afBrmed. 
Affirmed. 

HARRISON,  J.,  not  sitting. 


GREELEY  STATE  BANK  t.  MNH  et  nx. 

(Supreme  Court  of  Nebraska.     Jan.  19,  1897.) 

HORTOAOK— PROO?  or  EXECmOH— EqUlTABLB  As- 
SIONMBST. 

1.  A  real-estate  mortgage,  duly  witnessed  and 
acknowledged.  Is  of  Itself  prima  fade  evidence 
that  the  mort^aKor  signed  said  mortgage. 

2.  An  equitable  assiRnment  of  a  negotiable 
promissory  note  secured  by  a  mortgaRe  may  be 
made  by  a  sale  and  delivery  thereof  by  the 
person  to  whose  order  the  note  is  paynble,  with- 
out an  Indorsement  of  the  note,  or  a  formal  as- 
signment in  writing  of  the  mortgage  or  note; 
and  such  purchaser  may  maintain  an  action  in 
his  own  name  to  foreclose  said  mortgage. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hamilton  coun- 
ty;   Bates,  Judge. 

Action  by  the  Greeley  State  Bank  against 
Thomas  H.  Line  and  Mary  R.  Line.  Ed- 
ward M.  McGee  intervened.  Judgment  for 
plaintiff,  and  defendant  and  Intervener  ap- 
peal.    Affirmed. 

Whitmore  &  Can*  and  Howard  M.  Kellogg, 
for  appellants.    J.  R.  Hanna,  for  appellee. 
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RAGAN,  C.  The  Greeley  State  Bank 
luxiught  this  suit  to  the  district  court  of  Ham- 
ilton county  against  Thomas  H.  Line  and 
-vvife.  In  Its  petition  the  bank  alleged  that 
on  the  22d  day  of  July,  1889,  Line  made  and 
<leliTered  to  the  Capital  Loan  &  Investment 
Company,  a  corporation,  a  promissory  note, 
l)ayable  to  the  order  of  such  corporation,  and 
due  six  years  after  date,  together  -with  in- 
terest thereon,  and  on  the  same  date,  to  se- 
cure the  payment  of  said  note,  Line  and  his 
wife  executed  and  delivered  to  said  corpora- 
tion a  mortgage  upon  certain  real  estate  in 
Hamilton  county;  that  before  the  maturity 
of  such  note,  and  for  a  valuable  considera- 
tion. In  the  ordinary  course  of  business, 
such  .corporation  sold  and  assigned  said  note 
and  mortgage  to  It,  the  bank;  that  the  bank 
was  the  owner  and  holder  of  the  note  and 
the  mortgage,  and  that  no  part  of  the  same 
had  been  paid,  and  that  default  bad  been 
made  In  the  payment  of  the  Interest  re- 
served, whereby  the  whole  debt  had  become 
due.  There  was  the  usual  prayer  for  an  ac- 
counting and  a  decree  of  foreclosure.  The 
answer  of  Line  to  this  petition  was  a  general 
denial.  The  district  court  rendered  a  decree 
as  prayed,  and  Line  has  appealed. 

1.  The  appeal  presents  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  de- 
cree. The  argument  that  the  decree  is  not 
sustained  by  sufliclent  evidence  Is  directed  to 
two  Issues.  First.  It  is  Insisted  that  the  evi- 
dence upon  which  the  district  court  acted 
was  insufllclent  to  Justify  Its  finding  that 
Line  executed  the  note  and  mortgage.  This 
contention  does  not  merit  serious  considera- 
tion. Line  offered  no  evidence  on  the  trial 
of  the  action,  and,  while  no  one  testified  for 
the  bank  that  the  signature  on  the  note  and 
mortgage  was  Line's,  the  court  had  before 
It  certain  letters  written  by  Line  to  the  bank 
in  reference  to  the  note  and  mortgage  In 
suit,  and  we  think  the  court  was  Justified  in 
linding  from  these  letters  alone  that  Line 
had  executed  the  note  and  mortgage.  The 
note  which  the  mortgage  was  given  to  se- 
cure was  described  in  the  mortgage,  and  the 
latter  was  duly  witnessed  and  acknowl- 
edged. The  mortgage,  havlug  been  wit- 
nessed and  acknowledged,  was  of  Itself  evi- 
dence that  it  had  been  executed  by  Line.  It 
was  not  conclusive  evidence  of  that  fact,  but 
it  was  sufllcient,  In  the  abscuce  of  any  evi- 
dence on  the  part  of  Line  tliat  he  did  not 
execute  It  to  Justify  a  finding  that  he  had. 

2.  The  second  contention  Is  that  the  find- 
ing of  the  district  court  that  the  Capital 
Loan  &  Investment  Compauy  sold  and  as- 
signed the  note  and  mortgage  lu  suit  to  the 
bank  has  no  evidence  to  Bupi>ort  it.  The 
cashier  of  the  bank  testified  that  the  bank 
was  the  owner  of  the  note  and  mortgage, 
and  that  It  purchased  It  before  due.  The 
bank  produced  on  the  trial  the  note  and  the 
mortgage,  and  put  them  in  evidence.  The 
note  was  not  Indorsed  by  the  loan  and  in- 
vestment company,  the  original  payee  there- 


of, nor  was  there  before  the  court  any  com- 
petent evidence  that  the  Investment  compa- 
ny had  ever  made  and  delivered  to  the  bank 
an  assignment  in  writing  of  the  note  and 
mortgage.  We  have,  then,  the  question 
whether  the  owner  and  holder  of  a  negotia- 
ble promissory  note  secured  by  a  mortgage 
to  whom  they  have  been  delivered  by  the 
original  payee  thereof  without  an  Indorse- 
ment of  the  note  or  an  assignment  In  writing 
of  the  note  or  mortgage  may  maintain  an 
action  to  foreclose.  Our  Code  of  Civil  Pro- 
cedure (section  29)  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  Interest  except  In  certain  cases,  not 
material  here.  In  Nelson  v.  Ferris,  30  Mich. 
497,  It  was  held  that  one  who  purchased  a 
note  secured  by  a  mortgage,  and  took  no  le- 
gal transfer  by  Indorsement  of  the  note  or 
written  assignment  of  the  mortgage,  acquir- 
ed only  an  equitable  interest  in  the  mortgage 
and  note,  but  that  such  interest  would  en- 
able him  to  deal  with  the  mortgage  and  note 
for  all  "beneficial  purposes."  In  Haesdg  v. 
Brown,  34  Mich.  502,  a  husband  owned  a 
note  payable  to  his  order,  secured  by  a  real- 
estate  mortgage.  In  satisfaction  of  a  claim 
of  the  wife,  he  delivered  her  this  note  and 
mortgage  without  an  Indorsement  of  the 
note  or  an  assignment  of  the  mortgage.  Sub- 
sequently the  hust)and  formally  assigned  in 
writing,  but  without  delivery,  this  note  and 
mortgage,  to  a  third  party.  The  mortgagor, 
with  notice  of  the  assignment,  paid  the  moi-t- 
gage  debt  in  full  to  the  wife,  and  then  Insti- 
tuted an  action  to  enjoin  the  husband's  as- 
signee from  prosecuting  a  suit  to  foreclose 
under  the  formal  assignment.  The  court 
held  that  he  was  entitled  to  maintain  the  ac- 
tion, and  held.  In  effect,  that  the  delivery  of 
the  note  and  mortgage  unindorsed  and  uuas- 
slgned  by  the  husband  to  the  wife  vested  In 
the  latter  the  equitable  title  to  the  same.  In 
Baker  v.  Armstrong,  57  Ind.  189,  it  was  held 
j  that  a  married  woman,  with  the  consent  of 
!  her  husband,  might  make  an  equitable  as- 
signment of  a  note  and  mortgage  executed 
to  her  by  a  sale  and  a  mere  delivery  of  the 
same  to  another.  To  the  same  effect,  see 
Andrews  v.  Powers,  35  Wis.  W4;  Kamena 
V.  Huelblg,  23  N.  J.  Eq.  78;  Strause  v.  Jo- 
sephthal,  77  N.  T.  622.  In  Younker  v.  Mar- 
tin, 18  Iowa,  143,  it  was  held  that  the  holder 
without  indorsement  of  a  promissory  note, 
payable  to  the  order  of  the  payee,  might 
maintain  an  action  thereon  In  his  own  name. 
Dillon,  J.,  speaking  for  the  court  said: 
"Notes  are  choses  in  action,— that  Is,  things 
which  must  be  recovered  by  action  at  law; 
and,  like  all  other  things  In  action,  they  may 
be  assigned,  and  the  title  will  pass  without 
Indorsement"  In  Grain  v.  Paine,  4  Cusb.  483, 
the  owner  of  a  note  payable  to  his  order  and 
secured  by  a  mortgage  sold  and  delivered 
the  note  and  mortgage  to  a  third  party  with- 
out indorsing  the  note  or  making  any  writ- 
ten assignment  of  the  note  or  mortgage,  and 
the  court  held  ttiat  such  third  party,  by  the 
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traneactloa,  became  the  eqtiltable  owner  at 
tbe  note  and  mortgage,  and  was  entitled  to 
iriaintaln  an  action.  In  WlUard  ▼.  Molea^  SO 
Mo.  142,  the  court  held  that  "no  written  as- 
signment of  a  promissory  note  is  oecesaary 
In  order  to  entitle  the  holder  to  soe  thereoD 
In  his  own  name."  From  these  authorities 
we  conclude  that  an  equitable  asBlgnment  of 
a  negotiable  promissory  note  secured  by  a 
mortgage  may  be  made  by  a  sale  and  d^v* 
ery  of  them  or  the  note  by  the  person  to 
whose  order  the  note  is  payable  without  an 
Indorsement  of  the  note,  or  formal  aaaign- 
ment  of  the  mortgage  or  note;  and  that  such 
purchaser  may  maintain  an  action  in  hia 
own  name  to  foreclose  snch  mcH-tgage.  Ap* 
plying  this  rule  to  the  case  at  bar,  the  find- 
ing of  the  district  court  that  tlie  bank  was 
the  owner  and  holder  of  the  mortgage  in  suit 
was  supported  by  snfflclent  competent  evi- 
dence, and  was  correct  It  was  not  neces- 
sary that  the  bank  should  produce  an  inr- 
dorsement  of  the  note  from  the  orlglnail 
payee  thereof,  nor  a  formal  assignment  in 
writing  from  such  payee  to  It  of  the  note  at 
mortgage.  When  the  evidence  disclosed  that 
the  bank  purchased  the  note  and  mortgage, 
that  they  were  delivered  to  It,  that  it  was 
the  owner  of  them,  and  that  the  note  was 
due  and  unpaid,  it  was  entitled  to  tbe  decree 
it  prayed  for.  Tbe  Judgment  of  tbe  district 
court  is  affirmed.     Affirmed. 


GBIFPING  T.  CURTIS  et  aL 
(Supreme  Conrt  of  Nebraska.     Jan.  19,  1887.) 
RtPLBViN— Pi-EAOiyo— Spbcmi.  OwirsitsHiP. 
In  replevin,  where  plaintiff  bases  his  rig^it 
to  the  poasession  of  the  property  upon  a  special 
ownersbip   therein,   he   must,   in   his   petition, 
pivad  tbe  facts  which  create  such  special  owner- 
ship, else  the  pleading  will  be  fatally  defective. 
(Syllabus  by  tbe  Court.) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Samuel  S.  Curtis  and  Fred  Sack- 
ett  against  Frank  B.  Grlffing.  Judgment  for 
plaintiffs.  Defendant  brings  error.   Reversed. 

Smith  &  Sheean,  for  plaintiff  in  exror. 
Saunders  ft  Macfarland,  for  defendants  in 
error. 

POST,  G.  J.  Samuel  S.  Curtis  and  Fred 
Sackett  brought  replevin  In  tbe  court  below 
agaimst  Frank  B.  Orfffing  to  recover  posses- 
sion of  a  horse,  carriage,  buggy,  and  set  of 
harness.  Tbe  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiffs  below  for  tbe 
horse,  and  the  remainder  of  the  property 
was  awarded  the  defendant,  who  prosecutes 
error  to  this  court 

Tbe  petition  in  error  contains  seven  assign- 
ments, the  first  of  which  is  that  the  petition 
does  not  state  sufficient  facts  to  constitute  a 
cause  of  action.  The  petition,  omitting  tbe 
caption,  prayer,  and  verification,  is  in  the 
following  language:     "(1)  Tbe  plaintiffs  com- 


plain o<  tbe  defendant  tor  that  tbe  plaintiffs 
have  a  special  ownership  In  and  are  entitled 
to  the  Immediate  pomession  at  the  foUowins 
described  goods  and  chattels,  via.:  One  bay 
borse,  eight  years  (dd,  weighing  1,000  ponndf: 
a  certain  end-spring,  cam^jy-top,  two-seated 
carriage;  a  certain  end-sprtnc  open  baggy, 
painted  red;  and  eoie  set  of  single  hameaK, 
—and  the  value  of  said  ownenbtp  la  $10(1 
(2)  Tbe  defendant  wnmgfally  detains  said 
goods  from  the  possession  of  the  plaiutiak, 
and  has  wrengfuUy  detained  the  aame  for 
one  dar,  to  plaintiffs'  damage  in  tke  sun  of 
$5."  The  plaintiffs  tiaae  their  right  to  pos- 
session alone  upon  a  special  ownerablp  in 
the  properigr,  and  the  facta  in  relation  there- 
to are  not  set  out  In  tine  petltloD.  .The  .aver- 
ment in  the  pleading  of  special  ownersbip 
is  a  mere  oondiision  «<  law  from  paxtlcnlar 
facta,  which  are  not  allegedL  To  cvnatitnte 
a  good  petition,  it  slMuId  have  set  a«t  the 
facts  Gonstltntlng  plalatiffs'  special  owner- 
ship or  interest  in  the  propert?  lepleried. 
Curtis  V.  Cutler,  7  Neb.  316;  Mnaso-  v.  King. 
40  Neb.  882.  ae  N.  W.  744;  Randall  r.  Per- 
sons, 42  NeU  em.  60  N.  W.  SOS;  Sharp  v. 
Johnson,  44  Neb.  IflS,  GZ  N.  W.  4C6;  Canp 
V.  Pollock,  45  Neb.  771,  64  N.  W.  331;  Strable 
T.  Bank,  47  Neb.  81»,  «0  N.  W.  415;  Garber 
T.  Palmer,  47  Neb.  7M,  M  N.  W.  660. 

Havlnc  reached  the  candnslon.  that  tbe  pe- 
tition does  not  state  a  canse  ot  action.  It  is 
not  necessary  to  notice  tlie  other  aasignHients 
of  error.    Bereraed  and  remanded. 


TRUMBLB  et  aL  V.  TRCMBLE  et  al. 
(Snpreme  Court  of  Nebraska.    Jan.  19^  1S87.) 

Biu.  or  ExctmoNi— Time  loa  Axxowasks. 
A  party  seeking  a  bill  of  ezceptiona  pro- 
sented  his  proposed  bill  to  the  adverae  party, 
or  his  attorney,  for  amendment  subsequent  to 
tfce  expiration  of  the  time  fixed  by  hw  aod  the 
order  of  the  trial  jaigt,  and  objection  to  the  al- 
lowance of  the  bill  on  that  groand  was  distinct- 
ly made  to  the  trial  judse  before  the  same  was 
settled  and  allowed,  wnidi  objection  was  re- 
newed at  the  eariiest  oreortnnity  in  the  appel- 
late coart;  and  prior  to  the  briefiag  of  the  canse 
OB  the  merits.  BM,  that  the  bill  should  be 
Quashed.  Horbach  t.  City  of  Omaha  (Neb.)  tS 
N.  W.  121,  foDowed. 

(SyilabuB  by  the  CJonrt) 

Action  against  Henry  B.  Tmmble,  Walter 
Trumble,  and  others.  There  was  a  Judment 
for  plaintiff,  and  defendants  Henry  B.  Tmm- 
ble and  certain  others  bring  error.  On  mo- 
tion to  quash  the  bill  of  exceptions.  Sus- 
tained. 

H.  F.  Rose,  for  tbe  motion.  Oilkeson. 
Comstodc  &  Reese,  opposed. 

PBR  CURIAM.  This  eause  was  tried  and 
determined  In  tbe  court  below  at  the  Sep- 
tember, 1895,  term  thereof,  and  40  days  from 
the  rising  of  tbe  court  was  granted  plalBtlfls 
hi  error  to  presoit  the  bill  of  exceptions  to 
the  adverse  party.  Subsequently  the  trial 
Judge  allowed  40  days  addltkNoal  time  f'>r 
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that  porpoK,  but  the  proposed  bill  of  ex- 
c«ptioiu  was  not  submitted  to  the  defend- 
a.ata  In  error  untU  April  20,  1SO&,  which  vraa 
znote  than.  80  days  after  the  adjournment  of 
the  turn  at  which  the  decree  In  queatioo 
'veas  entered.  The  next  day  the  drait  of  the 
13111  of  ezeeptloos  was  returned  to  plahitifia 
In  error  with  the  foUowlnc  lodorsemeut 
theceon:  "Martha  Trumble  t.  Walter  N. 
rrrumble  et  aL  April  21,  180G.  To  Henriet- 
ta M.  GiMdell  and  Henry  E.  TiumUe,  Mess. 
Gllkeaon,  Comstock  &  Reese.  Their  Attoc- 
neys:  We  return  the  within  draft  of  pro- 
posed bill  of  exceptions  in  the  above-entitled 
case,  and  object  to  Its  consideration  or  al- 
lowance as  a  bUl  by  the  Judge  who  heard 
the  case,  for  the  reason  that  the  same  was 
not  prepared  nor  served  upon  as  within  the 
time  limited  by  law,  nor  till  long  after  the 
limitation  provided  by  law  for  preparation 
and  service  tliereof  had  expired,  and  the 
court  and  Judge  who  beard  the  cause  Is 
without  Jurisdiction  to  consider,  allow,  and 
settle  a  bill  of  exceptions  In  said  cause. 
Webster,  Rose  &  Fiaherdick.  Atty's  Plahitiff, 
and  for  Defendants  Walter  Tmmbfe  and 
Charles  Trumble."  Notwithstanding  said  ob- 
jection, the  trial  Judge  aUowed  the  biU,  with- 
out notice,  and  counsel  for  defendants  in  er- 
ror moved,  within  12  days  after  the  dodcet- 
ing  of  the  cause  in  this  court,  to  quash  the 
bill  of  exceptions,  upon  the  ground,  among 
dthers,  that  the  same  was  not  presented  to 
them  or  their  clients  for  examination  and 
amendment  within  the  time  limited  by  the 
statute. 

The  question  of  practice  presented  by  safd 
motion  was  considered  and  dctermiaed  In 
Horbacb  v.  City  of  Omaha  (Neb.)  68  N.  W. 
121.  Objection  to  the  proposed  bill  on  the 
KTOund  that  it  was  served  out  of  time  was 
made  before  the  settlement  of  the  bill,  and 
it  was  renewed  in  this  court  at  the  earliest 
opportunity,  before  briefs  bad  been  prepared 
and  served  by  either  party  on  the  merits; 
and  undMT  the  precedent  above  mentioned 
the  motioD  to  qnash  the  bOl  is  sustained. 
Motion  sustained. 


NASH  V.  COSTELLO. 
(Supreme  Cooit  nf  Nebraska.    Jan.  19^  1807.) 
Bnx  09  BxcBFTioxs— Horrioir  m  Quass— Lacbks. 

1.  A  metioD  to  qnaafa  a  \M  of  exceptions  on 
the  gronnd  that  it  was  not  presented  to  the  ad- 
verse party  or  his  attorney  for  examination  and 
amendment  within  the  statutory  period  shontd 
be  made  within  a  reasonable  time  after  the  bill 
Is  filed  In  tlie  appellate  court;  and,  where  not 
made  for  nearly  18  months  after  the  filing  of 
ttie  transcript,  and  after  briefs  upon  the  merits 
have  been  printed  and  served  by  the  respective 
parties,  such  objection  will  be  considered 
waived. 

2.  Horbach  v.  City  of  Omaha  (Neb.)  60  N.  W. 
121,  distinguished. 

(SyilabuB  by  the  Court.) 

Action  by  Joseph  Nash  against  James  A. 
CocteUo.    Judgment  for  defendant.    Plaintiff 


briaga  vnet.    Motion  to  quash  bill  of  excep- 
tions overruled. 

W.  A.  Prince,  for  the  motion.  Abbott  & 
Caldwell  and  W.  T.  Thompson,  opposed. 

PER  CURIAM.  This  cause  is  submitted  to 
the  court  on  a  motion  of  defendant  to  quash 
the  bill  of  exceptions,  because  not  presented  to 
him  either  within  the  time  fixed  by  law  or 
the  order  of  the  court.  A  trial  in  this  case 
was  had  at  the  May  term,  VS>i,  of  the  dis- 
trict court  of  HaH  county,  and  Judgment  ren- 
dered In  favor  of  the  defendant  On  the  5th 
day  of  August,  lt.94,  the  court  adjourned  sine 
die<  and  SO  days  in  all  were  given  to  reduce 
the  exceptions  to  writing.  The  draft  of  the 
proftoscd  bill  of  exceptioas  was  submitted  t» 
tlie  defendant's  attorney  for  correction  on  Jan- 
uary 22,  18%,  who  made  the  following  in- 
dorsement thereon:  "Atty's  for  defendant  re- 
fuse to  consider  same,  because  not  presented 
and  submitted  within  statutory  time,"  and 
signed  the  same,  and  returned  the  proposed 
bill  to  plalntlfTs  attorneys.  This  objection 
was  overruled  by  the  trial  Judge,  and  the  bill 
was  alliwed  on  a  showing  that  the  delay  in 
presenting  the  bill  to  defendant  resulted  sole- 
ly from  the  failure  of  the  official  court  report- 
er  to  make  a  transcript  of  the  evidence  until 
said  date. 

The  contention  of  counsel  for  defendant  is 
that  the  decision  on  the  motion  Is  controlled 
by  Hocbach  v.  City  of  Omaha  (Neb.)  e»  N.  W. 
121.  In  that  case  it  was  ruled  that  the  delay- 
In  presenting  a  bill  of  exceptions  to  the  ad- 
verse party,  caused  solely  by  the  fault  of  tiie- 
official  stenographic  reporter  in  preparing  the 
trauRcrlpt  of  the  evidence,  will  not  authorize 
the  submission  of  the  bill  after  the  expiration 
of  the  time  limited  by  the  statute  or  fixed  by 
the  order  of  the  trial  Judge.  The  doctzlne  is 
sound,  and  has  been  followed  in  Trumble  v. 
Trumble  Oust  decided)  68  N.  W.  968.  It  does 
not  follow  that  the  motion  to  quash  the  bill 
in  this  case  should  be  sustained,  or  that  Hor- 
bach  V.  City  of  Omaha  controls  the  decision 
herein.  In  that  case  the  motion  to  quash  was 
made  in.  this  court  within  a  few  days  after 
the  appeal  was  doclteted,  and  before  either 
party  had  filed  briefs  upon  the  merits  of  the 
controversy.  Not  so  In  the  case  before  us. 
The  transcript  and  petition  In  error  were  filed 
with  the  clerk  of  this  court  June  3, 1386.  Two 
days  later  the  brief  of  the  plaintiff  was  filed. 
On  September  11,  1S95,  defendant's  brief  on 
the  merits  was  served  upon  adverse  counsel, 
and  the  first  objection  made  to  the  1>I11  of  ex- 
ceptions in.  this  court  was  by  the  motion  to 
quash,  which  was  filed  December  31,  1896,  or 
nearly  a  year  and  a  half  after  the  proceed- 
ings In  error  were  commenced,  and  the  briefs 
of  the  respective  parties  upon  the  issues  pre- 
sented by  the  petition  In  error  were  printed 
and  filed.  These  facts  constitute  a  waiver  of 
the  objection  that  tlie  bill  of  exceptions  was 
not  submitted  to  the  defendant  for  examina- 
tion and  amendment  within  the  time  flxpd 
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by  law,  if  sach  objection  can  be  waived,  and 
we  entertain  no  donbt  of  it.  This  court  has 
repeatedly  so  held.  Railroad  Co.  t.  Redick, 
14  Neb.  55,  14  N.  W.  665;  CatUe  v.  Haddox, 
14  Neb.  59, 14  N.  W.  803;  Id.,  14  Neb.  527,  16 
N.  W.  841;  Cheney  v.  Cooper,  14  Neb.  413, 
16  N.  W.  433;  Smith  v.  Kaiser,  17  Neb.  184, 
22  N.  W.  3C8;  Yates  v.  Kinney,  23  Neb.  648, 
37  N.  W.  590;  Warren  v.  Brown,  31  Neb.  10, 
47  N.  W.  633;  Manufacturing  Co.  v.  Keck,  33 
Neb.  083,  53  N.  W.  606.  In  Yates  v.  Kinney, 
fiupra,  there  was  a  motion  to  quash  the  bill 
of  exceptions  on  the  ground,  among  others, 
that  it  was  not  presented  to  the  Judge  within 
the  time  required  by  law,  which  motion  was 
filed  more  than  a  year  after  the  docketing'  of 
the  cause  in  this  court,  and  after  the  plaintiff 
in  error  had  prepared  and  presented  his  briefs 
on  the  main  issues.  The  court  held  said  ob- 
jection was  thereby  waived,  and  In  doing  so 
used  this  language:  "In  a  number  of  cases 
decided  by  this  court  It  has  been  held  that  ob- 
jections to  a  bill  of  exceptions  must  be  made 
at  the  earliest  opportunity,  otherwise  they 
will  be  waived.  •  *  •  Where,  however,  a 
party  Intends  to  raise  objections  to  some  mat- 
ter of  form  connected  with  the  preparation  of 
a  bill,  be  should  file  bis  objection  within  a 
reasonable  time,  and  before  the  adverse  party 
has  been  permitted  to  Incur  the  expense  of 
preparing  and  printing  a  brief  relating  to  the 
merits  of  the  controversy.  Good  faith  re- 
quires this,  and  that  objections  to  the  form 
of  the  bin  not  thus  raised  shall  be  considered 
as  waived.  The  objections  to  the  prepara- 
tions and  signing  of  the  bill,  not  having  been 
made  until  more  than  a  year  from  the  date 
of  filing  of  the  transcript  in  this  court,  and 
after  the  case  was  set  down  for  hearing,  and 
the  plaintiff  in  error  bad  prepared  and  print- 
ed his  briefs,  come  too  late,  and  are  therefore 
waived."  To  this  same  effect  Is  the  decision 
in  Manufacturing  Co.  v.  Keck,  supra. 

It  is  true,  as  already  suggested,  the  objec- 
tion that  the  proposed  bill  was  not  presented 
for  examination  In  time  was  made  before  the 
same  was  signed  by  the  Judge.  This  step 
was  indispensable  to  save  the  objection  for  the 
consideration  of  this  court.  In  case  It  was  aft* 
erwards  insisted  upon  It.  The  objection  na». 
having  been  seasonably  renewed  in  this  court, 
it  must  be  treated  as  waived.  This  holding 
does  not  In  the  least  conflict  with  the  cases  In 
which  this  court,  of  its  own  accord,  has  refus- 
ed to  consider  bills  of  exception  allowed  by 
the  clerk  of  the  district  court,  without  a  prop- 
er stipulation  signed  by  the  parties  authoriz- 
ing him  to  do  so,  or  bills  which  have  not  been 
authenticated  by  the  clerk  of  the  trial  court, 
notMithstnnding  uo  objection  to  the  same  was 
raised  by  either  party.  The  failure  to  sab- 
mlt  the  bin  of  exceptions  for  examination  In 
time  Is  not  a  Jurisdictional  defect,  hence  may 
be  waived;  while.  If  a  proposed  bill  Is  signed 
and  allowed  by  the  clerk  In  a  case  where  the 
statute  does  not  authorize  bim  to  do  so,  his  act 
of  signing  and  settling  Is  a  nullity,  and  the 
bill  does  not  become  a  part  of  the  record, 


even  though  the  parties  make  no  objection  tc 
It  on  that  ronnd.  So,  too,  the  omiaslon  of 
the  clerk's  certificate  antbeotlcating  a.  bill  of 
exceptions  cannot  be  waived  by  the  partlea, 
because  the  statnte  requires  it  to  be  tlrns  au- 
thenticated; and  to  the  transcript  of  tbe  rec- 
ord of  tbe  trial  court  duly  certified  alone  we 
must  look  for  the  purpose  of  ascertaining  the 
proceedings  had  and  taken  In  such  court 
Railroad  Co.  v.  Kinney.  47  Neb.  383,  66  N. 
W.  440,  and  cases  there  cited.  The  motion  to 
quash  must  be  overruled.     Motion  overmled. 


BNOLB  V.  HUNT. 
(Supreme  Court  of  Nebraski.    Jan.  19,  1897.) 

EaSKMKNTS — HlOHWATS — Pbescriptiox. 

1.  The  existence  of  a,  legal  pnblic  rood  over 
the  premises  of  a  private  person  may  be  shown 
by  user  alone,  but  in  soch  case  the  user  mast 
have  been  with  tht  knowledge  of  the  owner. 
and  have  continued  the  length  of  time  neces- 
sary to  bar  an  action  to  recover  the  4itle  to  the 
land.  This  rule,  however,  does  not  apply  when 
the  user  is  of  wild  uninclosed  prairie  land. 
Graham  v.  Hartnett,  7  N.  W.  280,  10  Neb.  517. 
approved,  and  followed. 

2.  To  established  a  highway  by  prescription, 
there  must  be  a  user  by  the  general  public  nnder 
a  claim  of  right,  ana  <vhich  is  adverse  to  the 
occupancy  of  the  owner  of  the  land  of  some 
particular  or  defi.ied  way  or  track  unintermpt- 
edly,  without  substantial  diange,  for  a  period 
of  time  necessary  to  bar  an  action  to  recover 
the  land. 

3.  To  acquire  an  easement  or  way  on  anoth- 
er's land,  there  mudt  be  a  use  of  tiie  way  for 
the  length  of  time  which  will  bar  an  action  for 
the  recovery  of  title  to  land,  and  which  is  un- 
der claim  of  ri^ht  or  adverse. 

4.  The  evidence  hdd  sufBclent  to  sostain  the 
findings  and  judgment. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Seward  coun- 
ty; Wheeler,  Judge. 

Action  by  Christ  Engle  against  George 
Hunt  for  injunction.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Norval  Bros,  and  Geo.  W.  Lowley,  for  ap- 
pellant. Biggs  &  Thomas  and  Thos.  A.  Hea- 
ley,  for  appellee. 

HARRISON,  J.  The  appellee  filed  a  peti- 
tion in  tbe  district  court  of  Seward  county. 
In  which  it  was  alleged  that  he  was  the  own- 
er of  and  in  possession,  and  had  been  since 
a  day  not  definitely  stated,  of  certain  de- 
scribed portions  of  section  26,  In  township 
10  N.,  of  range  3  E.  of  the  sixth  P.  M.  In 
Seward  county,  and  that  said  premises 
were,  and  had  been  during  several  years 
preceding  the  commencement  of  this  salt. 
Inclosed  by  a  fence;  that  on  or  about  the  3d 
day  of  April,  1893,  and  at  other  times  sub- 
sequent thereto,  the  appellant  wrongfully 
and  unlawfully  destroyed,  broke,  and  re- 
moved the  gates  of  appellee  on  said  prem- 
ises, and  used  a  portion  of  the  land  of  ap- 
pellee as  a  road  or  highway.  A  threatened 
continuation  of  the  alleged  trespasses  was 
pleaded,  and  the  petition  concluded   with  a 
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prayer  that  tbe  appellant  be  enjoined  from 
committing  any  and  all  of  the  threatened 
acts.  To  tbe  petition  the  appellant  filed  an 
answer,  In  which  It  waa  admitted  that  he 
bad  done  the  things  with  the  doing  of  which 
be  Btood  charged  In  the  petition,  but  plead- 
ed that  be  was  the  owner  of  certain  por- 
tions of  tbe  same  section  of  land  described 
In  appellee's  petition;  that  there  was  a  pub- 
lic highway  on  and  along  the  half-section 
line  running  east  and  west  through  said  sec- 
tion, which  had  become  such  public  high- 
way or  road  by  the  length  of  time  which  It 
had  been  in  use  as  a  road  by  the  public,  or 
had  been  established  as  a  highway  by  pre- 
scription. It  was  further  set  forth  that  the 
appellant  had,  by  use  or  by  prescription,  ac- 
quired an  easement— a  right  to  pass  to  and 
from  his  land— along  the  line  aforesaid,  and 
OTer  the  appellee's  land;  that  there  had 
never  been  any  fence  prior  to  the  time  (Jan- 
nary,  1893)  when  It  was  alleged  appellant 
tore  one  down  "at  the  place  where  It  was 
pleaded  the  trespass  In  this  particular  was 
committed,  and  that  he  removed  the  fence 
then  and  there,  and  at  the  other  times  stat- 
ed In  the  petition,  for  the  rea'bon  that  they 
constituted  obstructions  to  the  road  or  high- 
way, and  barred  htm  from  the  rightful  use 
and  enjoyment  thereof.  To  this  answer  a 
reply  was  filed,  and  of  the  Issues  Joined  a 
trial  resulted  In  a  Judgment  for  the  plain- 
tiff, from  which  the  defendant  has  appealed 
to  this  court 

Counsel  for  appellant  contend  that  the  find- 
ings and  Judgment  of  the  trial  court  were 
not  sustained  by  the  evidence,  and  were 
contrary  to  the  weight  thereof;  that  under 
tbe  rules  of  law  applicable  to  the  facts  as 
tbey  appeared  In  the  evidence,  the  Judgment 
was  erroneous.  It  was  undisputed  that  no  plat 
of  any  road  on  the  half -section  line  In  qnestlon 
had  ever  been  made  or  recorded,  and,  further, 
that  no  work  had  ever  been  done  by  tbe  pub- 
lic, or  at  public  expense,  on  the  line  as  a  road. 
A  number  of  persons  who  had  known  the 
section  in  tbe  early  days  and  years  of  the 
settlement  of  Seward  county,  and  smne  of 
them  during  the  years  which  had  Intervened 
to  the  time  of  tbe  trial,  and  others  of  them 
only  during  portions  of  such  time,  were 
sworn,  and  testified  In  regard  to  the  land 
of  section  26  and  the  roads  across  It,  and 
more  particularly  the  parts  of  the  section 
which  at  the  time  of  the  trial  belonged  to 
appellee.  It  appeared  In  evidence  that  23  or 
more  years  prior  to  the  date  of  the  trial  the 
land  was  "raw"  or  uncultivated  prairie,  and, 
as  some  of  the  witnesses  In  substance  ex- 
pressed it,  "every  one  had  a  road  or  grove 
wherever  his  fancy  or  necessity  dictated." 
There  were  few  fixed  roads,  but  many 
"trails"  or  "tracks,"  as  they  were  called. 
Several  of  the  witnesses  state  In  respect  to 
tbe  road  across  the  land  of  appellee.  In  the 
early  years  of  the  settlement,  substantially 
aa  did  one  called  for  defendant:  "That  they 
did  not  travel  along  mi  the  half-section  line 


but  used  to  angle  across  the  land."  It  fur- 
ther appeared  that  the  travel  over  this  land 
was  In  the  main,  at  first,  by  parties  going 
to  the  river,  which  ran  along  near  the  other 
side  of  the  section  from  that  where  tbe  land 
afterwards  purchased  by  the  appellee  was 
situated,  to  teach  tbe  timber  which  stood 
there,  to  cut  it  for  fuel,  or  buy  It  of  persons 
who  had  cut  It,  and  had  the  wood  for  sale,  and 
haul  It  home  by  way  of  these  same  prairie 
roads  or  "tracks"  by  which  they  bad  come, 
and  by  others  driving  to  a  place  at  or  near 
the  one  end  of  this  half-section  line  where 
the  river  was  fordable,  or  where  there  was 
a  ford.  Some  years  subsequently— probably 
during  the  year  1883  or  1884— a  dam  was 
built  in  the  river  at  a  point  below  the  ford, 
fay  the  effect  of  which  the  water  at  the  ford- 
ing place  was  so  deepened  that  it  was  not 
a  safe  crossing,  and  people  ceased  the  use  of 
the  ford,  and  there  was  a  consequent  partial 
or  entire  cessation  of  travel  by  the  general 
public  on  the  road  across  the  land  of  appel- 
lee and  other  portions  of  section  26.  At  a 
time  between  the  beginning  of  travel  across 
the  section  and  Its  partial  ceasing  because 
of  the  destruction  of  tbe  ford,  some  of  the 
land  bad  been  plowed,  and  the  course  of 
what  was  designated  by  the  witness  as  the 
"angling  road"  was  changed.  Three  or  four 
years  after  tbe  road  was  not  generally  used, 
because  It  was  no  longer  the  approach  to  a 
ford  In  the  river.  Fences  were  made  on  por- 
tions of  section  26,  and  some  bars  or  gates 
were  placed  wherever  the  fences  Intersected 
the  road  in  question;  there  being  bars 
where  a  traveler  would  first  come  upon  ap- 
pellee's land.  Tbe  appellant  had  put  up 
and  maintained  a  gate  at  the  end  of  tbe  al- 
leged road  on  his  land,  which  he  had  kept 
open  or  closed,  as  his  convenience  demand- 
ed, leaving  it  open  when  he  had  no  live 
stock  in  the  field  through  which  the  road 
ran,  and  closing  It  when  the  stock  was  there. 
The  party  who  owned  the  land  prior  to  the 
appellee  purchased  It  In  1887,  and  during 
the  month  of  August  of  the  year  1889  did 
some  fencing,  by  which  the  course  of  the 
road  or  track  on  the  land  afterwards  owned 
by  appellee  was  materially  changed. 

The  foregoing  are  but  general  statements 
of  some  of  the  main  facts  disclosed  by  the 
evidence.  There  were  many  others  which 
gave  material  support  to  the  contention  of 
either  party  to  the  suit,  and  as  to  many 
points  the  evidence  was  conflicting,  but  It 
was  sufficient  to  sustain  a  finding  that  there 
had  not  been  a  use  of  the  half-section  line 
by  the  public  as  a  road  for  the  length  of 
time  and  such  as  constituted  it  a  public  high- 
way. Had  the  road  been  along  tbe  half -sec- 
tion line  during  the  time  the  land  remained 
wild,  unlnclosed  prairie,  no  rights  would 
have  accrued  to  the  public  by  its  mere  user. 
Graham  v.  Hartnett,  10  Neb.  517,  7  N.  W. 
280;  Rathman  v.  Norenberg,  21  Neb.  467, 
82  N.  W.  305;  ShafTer  v.  StuU,  32  Neb.  94, 
48  N.  W.  882;    Nelson  v.  Jenkins,  42  Neb. 
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137,  60  N.  W.  311;  Smith  r.  Smith,  31  Kan. 
283,  8  Pac.  385;  State  ▼.  Htyrn,  36  Kan.  717, 
12  Pac.  148;  Sutton  y.  Nicolalsea  (Cal.)  44 
Paa  806.  It  la  anstained  by  the  evidence 
that  after  cnltlyation  of  the  land  commen- 
ced the  travel  over  it  was  in  such  tracks 
and  directions  and  under  conditions  dictated 
by  the  owner  of  the  land,  and  not  under  a 
claim  of  right  of  a  road,  and  adverse  to  the 
rights  and  control  of  the  owner.  Such  nser, 
if  continued  for  10  years  or  more,  would  not 
establish  a  highway  by  prescription.  SUliott, 
Roads  &  S.  137;  Shellhouse  v.  State,  110 
Ind.  508,  11  N.  B.  4Si;  Alton  v.  Meeuwen- 
berg  (Mich.)  66  N.  W.  671;  Gray  v.  Haas 
(Iowa)  67  N.  W.  394;  Stewart  v.  FrUik,  65 
Am.  Rep.  61& 

In  regard  to  the  appellant's  claim  that  he 
was  entitled  to  a  private  road  or  way  over 
appellee's  land  and  along  the  half-section 
line,  the  evidence  supports  the  finding, 
which  must  have  preceded  the  Judgment 
rendered  by  the  trial  court,  that  no  such 
right  existed.  If  there  was  any.  It  was  gain- 
ed by  prescription,  and  the  trial  Judge  was 
warranted  in  concluding  that  there  had  not 
been  10  years'  uninterrupted  user  of  the  line 
as  a  road  or  way  by  appellant  under  a  claim 
of  right  as  against  the  owners  of  the  land; 
and  that  there  had  not  been  an  adverse 
enjoyment  or  user,— a  use  of  the  way  which 
was  not  subject  to  the  direction  or  will  or 
pleasure  of  the  owner;  and,  this  being  true, 
no  easement  had  been  gained.  2  Washb. 
Real  Prop.  (4th  Ed.)  321,  322;  Zigefoose  v. 
Zigefoose  aowa)  28  N.  W.  654.  It  follows 
that  the  Judgment  of  the  district  court  la 
affirmed.    Affirmed. 


ESTABROOK  v.  STEVENSON  et  al. 
(Supreme  Conrt  of  Nebraska.    Jan.  19,  1887.) 

Landlord  and  Tbnant — REFAins— Receiveb. 
Real  property  was  leased  for  a  term  of  10 
years,  an  option  reserved  to  the  lessor  to  termi- 
nate it  at  the  end  of  6  yedrs.  The  lessor  elect- 
ed to  put  an  end  to  the  lease  at  the  close  of  the 
shorter  period,  and  took  the  necessary  steps  to 
effect  his  purpose.  This  was  resisted  by  the 
lessee,  and,  during  the  coarse  of  the  litigation 
which  ensued,  the  lessor  made  application  for 
the  appointment  of  a  receiver  to  take  charge 
and  care  of  the  property,  and  collect  the  rents. 
This  was  granted,  and  subsequently  the  court 
was  asked  to  order  the  receiver  to  pay  some  ae- 
connts  due  parties  for  material  furnished  and 
work  performed  in  repairs  to  the  property  or- 
dered to  be  made  by  the  lessee,  and  completed 
prior  to  the  appointment  of  the  receiver.  This 
request  was  granted.  No  liens  had  been  per- 
fected against  the  property  for  the  amounts  of 
the  accounts.  Held  not  to  be  charges  against 
either  the  property  or  the  rent  money  in  the 
hands  of  the  receiver,  but  individual  debts  of 
the  lessee,  and  that  the  order  to  the  receiver  to 
pay  them  was  erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  Experience  Estabrook  against 
Samuel  O.  Stevenson  and  another  to  set  aside 


an  award,  and  to  terminate  a  lease,  (to 
pbdntUTs  death,  Caroline  A.  Estmbrook.  ex- 
ecutrix, was  substituted.  From  a.  Jodsment 
for  plaintiff,  defendants  appealed.  Pending 
the  appeal  a  receiver  was  apptrinted,  and 
from  an  order  directtaig  expendltares-  for  re- 
pairs to  be  paid  by  him,  plaintifl  appeals.  Re- 
versed. 

Estabrook   &  Davis,  for  appellant.      A.   C. 
Wakeley,  for  appellees. 

HARBISON,  J.     It  appears  that  on  May  1. 
1884,  Experience  B^stabrook  leased  to  Samuel 
G.  Stevenson  certain  real  estalB  in  tbe  dty  of 
Omaha,  for  the  term  of  ten  years,  wftti  tlie 
privilege  reserved  to  the  lesser  of  terminating 
the  lease  at  the  expiration  of  five  years  of  the 
term;   that,  by  a  prorision  of  tbe  lease,  tbe 
lessor,  at  the  Isrmination  of  the  term,  sbonld 
,pay  the  lessee  for  audi  improvements  as  bad 
been  made  or  placed  on  the  real  estate  by  ts& 
leasee  during  the  life  of  the  lease,  tbe  valne 
of  such  Improvements   to  be  determined  by 
arbitrators.    The  lessor  gave  notice  of  bis  elec- 
tion to  terminate  the  lease  at  the  end  of  the 
five  years.     Arbitrators  were  chosen,  aa  had 
been  provided,  who  made  an  award,  to  wblcb 
the  lessor  objected,  and  filed  his  petition  in  the 
district  court  of  Dou^as  county,  setting  fbrtb 
the  facts.    To  the  petition  tbe  lessee  and  the 
party  to  whom  he  had  conveyed  his  rights  in 
the  premises  answered,  and,  of  the  issoe^  Join- 
ed, there  was  a  trial,  and  a  resulting  Jadg- 
ment,  by  which  it  was  estaWshed  that  the 
lease  had  been  terminated  at  the  end  of  the 
five  years.     The  award  of  the  arbitrat»rs,  as 
to  the  value  of  the  Improvements,   was  set 
aside;   and  the  court,  in  its  decree,  adjusted 
this  and  other  matters.     From  this  Judgment 
an  appeal  was  taken  to  this  conrt  by  Samuel 
and  Mary  Stevenson.    During  the  pendency  of 
the  appeal.  Experience  Estabrook  made  appli- 
cation to  the  dlstrkst  court  for  tbe  appoint- 
ment of  a  receiver  to  take  possession  of  the 
property,  to  have  the  charge  thereof,  to  collect 
the  rents,  and  retain  the  same  subject  to  the 
orders  of  the  court.      This  application  was 
made  of  date  November  18,  A.  D.  18B3,  and 
was  resisted  by  tbe  Stevensons.    But  on  the 
final  hearing,  December  30,  1893,  tbe  appUca- 
tlon  was  granted,  and  a  receiver  appobited. 
who  qualified,  gave  ills  bond,  and  assumed 
his  dutlea    On  November  30,  1893,  during  the 
pendency  of  the  application  for,  and  before 
the  appointment  of,  the  receiver,  the  building 
of  the  leased  property  was  damaged  by  fire, 
and    certain    repab«   rendered    necessary    to 
again  put  portions  of  the  premises  in  a  fit 
condition  for  occupancy.    Some  of  the  repair- 
ing was  done  by  parties  employed  by  Steven- 
son; other  parts  of  the  necessary  work  he  ex- 
ecuted himself;  all  being  completed  before  the 
appointment  of  the  receiver.    It  is  stated  in 
Stevenson's  affidavit  that  the  full   rent   for 
the  month  of  December,  1893,  would  have  been 
$126;  but  It  vraa  lessened  by  reason  of  the  ia- 
juiy  to  the  building  by  fire  to  the  sum  of  (12. 
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which  he  retaliied  to  pay  him  for  his  own  per- 
sonal Bervlces  In  repairing  the  bnilding.  Sub- 
sequent to  bta  appointment,  an  application 
was  made  for  an  order  of  the  court  directing 
the  receiver  to  pay,  out  of  rent  moneys  col- 
lected by  him,  the  accounts  of  parties  for 
material  used  and  labor  performed  in  and 
about  the  repairs  on  the  property  of  the  in- 
juries caused  by  the  fire,  and  which  were 
made  and  completed  prior  to  his  appointment. 
This  application  was  supported  by  affldavita, 
and  on  hearing,  February  24,  1894,  was  sus- 
tained, and  the  receiver  ordered  to  pay  the 
accounts.  From  this  order  an  appeal  to  this 
court  was  perfected  for  X!xi>erience  BSatabnx^ 
who  has  since  died,  and  the  cause  has  been  re- 
Tived  In  the  name  of  his  executrix,  Caroline 
Bstabrook. 

There  is  but  one  brief  filed  in  the  cause,  that 
for  appellant.  The  appeal  was  prosecuted  by 
virtue  of  the  provision  of  section  275  of  tbe 
-Code  of  ClvU  Procedure  wherein  appears  the 
following:  "All  orders  appointing  receivers, 
giving  them  further  directions,  and  disposing 
of  the  property,  may  be  appealed  to  the  su- 
preme court  in  the  same  manner  as  final  or- 
-ders  and  decrees."  The  repairs  were  made 
and  the  debts  contracted  before  the  property 
was  In  the  custody  of  the  court  or  its  receiver, 
and  not  by  order  of  either  court  or  receiver. 
The  parties  making  them  had  no  lien  or  claim 
against  the  premlBes,  so  far  as  this  record  dis- 
-closes,  and  the  accounts  were  not  liens  or 
charges  on  or  against  the  fund  in  the  receiv- 
er's bands,  of  rents  collected  after  he  took 
charge  of  the  property.  The  repairs  were  or- 
dered by  and  made  for  Samuel  Stevenson,  and, 
unless  liens  had  been  perfected  against  the 
property,  they  had  no  other  or  further  char- 
Acter  than  bills  against  him,  and  were  ac- 
counts of  his  individual  or  personal  indebted- 
ness. We  can  discover  no  tenable  groimds 
upon  which  the  order  to  the  receiver  to  pay 
these  accounts  from  the  rent  money  in  his 
bands  could  be  based.  It  was  erroneous,  and 
must  be  reversed,  and  the  application  for  the 
order  denied.    Judgment  accordingly. 

IRVINE,  C,  not  sitting. 


OROTTB  T.  NAGLE  et  al. 
{Snpreme  Court  of  Nebraska.    Jan.  19,  1807.) 
Pleadiso  —  Amendment —  MoTioM  to  Stkike  — 
Watvkr  —  Attacbment  —  ArriDAviT  —  Hvtti- 

CICNCY — VaRIANCB  —  DiSCBAKQE  —  REriHE:«CE — 

Dismissal. 

1.  A  motion  was  made,  and  sustained,  that 
plaintiff  be  required  to  atfiich  to  his  pctitioo  an 
itemized  statement  of  the  account  for  goods  sold 
and  delivered,  the  basis  of  the  action.  The 
plaintiff  filed  an  amended  petition,  which  de- 
clared on  an  account  for  money  loaned.  A  mo- 
tion to  strike  the  amended  petition  was  filed, 
one  of  its  grounds  being  plaintiff's  noncompli- 
ance therein  with  the  order  of  the  court  in  re- 
gard to  the  itemized  statement.  This  last  mo- 
tion was  overruled.  Beld,  that  such  action  was 
eqiiivalcnt  to  leave  granted  to  file  the  amended 
petition. 


2.  A  motion  to  strike  an  amended  petition 
from  the  files,  on  the  ground  that  it  declared 
upon  or  introduced  a  cause  of  action  new  and 
different  from  that  pleaded  in  the  original  peti- 
tion, was  overrnled.  The  defendant  then  an- 
swered to  the  merits  of  the  action  set  forth  in 
the  amended  petition,  and  participated  In  a  trial 
thereof.    Edd,  that  the  right  to  further  com- 

f)laln  that  a  new  cause  of  action  was  set  forth 
n  the  amended  petition  was  waived. 

5.  An  attachment  afBdavIt  must  contain  a 
statement  of  "the  nature  of  plaintifTs  claim." 
Code  Civ.  Proc.  {  199. 

4.  A  statement,  in  such  an  affidavit  for  at- 
tachment, that  the  action  is  one  "upon  an  ac- 
count for  goods  sold  and  delivered  by  plaintiff 
to  defendant  at  his  lequest,"  was  sufficient  to 
show  that  the  act'on  was  one  in  which  an  at- 
tachment might  issue,  and  to  give  the  court  ju- 
risdiction of  the  attachment  suit.  The  state- 
ment that  it  was  on  an  account  was  a  general 
description  of  the  plaintiff's  claim,  and  tne  fur- 
ther words  which  we  hare  quoted  served  to 
designate  the  kind  of  an  account. 

6.  If  the  claim  appears  from  the  statements 
of  the  affidavit  to  be  one  for  which  an  attach- 
ment is  authorized,  but  Its  nature  is  not  fully 
set  forth,  reference  may  be  had  to  the  petition. 
Hart  V.  Barnes,  40  N.  W.  822,  24  Neb.  782. 
Ragan.  C,  dissenting. 

6.  Where  an  attachment  affidavit  varies  from 
an  amended  petition  in  the  statement  of  the 
specific  kind  of  an  account  in  suit,  and  the  de- 
fendant, by  answering  the  amended  petition 
and  taking  part  in  a  trial  of  the  issues  joined, 
has  waived  the  right  to  further  object  to  the 
error.  If  any,  in  allowing  the  amended  petition 
to  be  filed,  in  which  it  was  claimed  a  new  cause 
of  action  was  introduced,  in  that,  in  the  amend- 
ed petition,  an  account  different  in  its  particu- 
lar character  from  that  pleaded  in  the  original 
petition  was  declared  upon,  held  that,  inasmuch 
as  a  reference  to  the  petition  would  disclose 
the  precise  nature  of  the  account,  and  hence 
the  action  could  be  pleaded  in  bar  of  a  second 
attachment  on  the  same  account,  the  court  did 
not  err  in  overruling  a  motion  to  discharge  the 
attachment  on  the  ground,  in  substance,  that  it 
did  not  state  the  nature  of  plaintifTs  claim  as 
contained  in  the  amended  petition. 

7.  It  is  required,  in  section  199  of  the  Code 
of  Civil  Procedure,  that  in  an  attachment  affi- 
davit there  should  he  set  forth  "the  amount 
wbich  the  affiant  believes  the  plaintiff  ought  to 
recover."  ffe/rf,  that  a  slight  variance  in  the 
amount  stated  and  that  actually  dne  is  Imma- 
terial, and  not  a  fatal  defect  in  the  affidavit. 

8.  It  is  not  ground  for  the  discharge  of  an  at- 
tachment that  some  Dprtion  of  the  sum  stated 
in  the  affidavit  Is  not  due. 

9.  The  proof  In  the  attachment  suit  adjudged 
sufficient  to  support  the  finding  of  the  court  sus- 
taining the  attachment. 

10.  It  appeared  that  one  Item  In  the  suit,  as 
to  which  there  was  a  distinct  paragraph,  sepa- 
rately numbered,  in  the  petition,  was  not  due  at 
the  time  the  action  was  commenced.  Brid,  that 
the  court  did  not  ?rT,  at  the  time  of  rendering 
judfrment,  in  sustaining  a  motion  by  plaintiff 
to  dismiss  the  suit,  as  to  such  item,  without 
prejudice. 

11.  An  amendment  of  a  pleading  to  conform 
to  proof  held  proper,  in  view  of  the  facts  in  re- 
gard to  such  item  as  disclosed  by  an  examina- 
tion of  the  petitions  in  the  action. 

12.  The  action  of  the  trial  court  in  returning 
the  case  to  the  referee  for  further  finding  in  re- 
spect to  the  item  as  to  which  the  petition  was 
allowed  to  be  amended  to  conform  to  the  proof, 
and  the  reception  of  a  snpplementai  report  con- 
taining such  findiog,  and  its  consideration  in 
the  final  settlement  of  the  issues,  approved. 

13.  The  evidence  adjudged  sufficient  to  sustain 
the  findings  and  judgment. 

(Syllabus  by  the  Court)zed  byCjOOglC 
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Eirror  to  district  court,  Douglas  county; 
Hopewell,  Judge. 

Action  by  Siegfried  Nagle  and  another, 
partners  as  Nagle  &  Brecher,  against  Ru- 
dolph  R.  Grotte.  There  was  a  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Montgomery,  Charlton  &  Hall,  for  plain- 
tiff in  error.  Charles  Ogden  and  Joel  W. 
West,  for  defendants  in  error. 

HARRISON,  J.  The  defendants  in  error 
(hereinafter  styled  the  "plaintiffs")  com- 
menced this  action  against  the  plaintiff  in 
error  (hereinafter  designated  "defendant") 
in  the  district  court  of  Douglas  county  to  re- 
cover the  sum  of  9 .  alleged  to  be  the 

plaintiffs'  due  as  the  result  of  certain  busi- 
ness transactions  between  the  parties.  An 
affidavit  was  filed,  and  a  writ  of  attachment 
procured  to  issue,  which  was  levied  on  a 
stock  of  liquors,  etc.,  as  property  of  the  de- 
fendant After  issues  Joined  the  case  was 
referred,  and  the  referee  heard  the  testimo- 
ny and  filed  his  report,  and,  subsequently, 
what  was  known  In  the  record  as  a  "supple- 
mental report"  The  court,  after  hearing  on 
the  exceptions  of  the  defendant  to  the  re- 
ports of  the  referee,  overruled  the  objections, 
confirmed  the  reports,  and '  rendered  Judg- 
ment for  the  plaintiffs.  During  the  pend- 
ency of  the  action  a  motion  to  discharge  the 
attachment  was  filed  for  defendant,  and,  on 
hearing,  was  overruled.  By  leave  of  court  a 
second  motion  was  filed  to  discharge  the  at- 
tachment of  which,  on  hearing,  a  similar 
disposition  was  made  as  had  been  of  the 
first  In  the  original  petition  filed  in  the  ac- 
tion, the  declaration  of  the  plaintiffs'  cause 

was  "that  on  or  about  the day  of , 

1881,  plaintiffs  sold  and  delivered  to  fbe  de- 
fendant, at  defendant's  special  instance  and 
request,  goods,  wares,  and  merchandise  ag- 
gregating in  value  the  sum  of  $7,5(K),  and  at 
the  agreed  price  of  $7,500."  To  this  counsel 
for  defendant  filed  a  motion  that  plaintiffs  be 
required  to  make  the  petition  more  definite 
and  certain  by  attaching  thereto  an  Itemized 
statement  of  the  goods  alleged  to  have  been 
sold  to  defendant  This  motion  was  sus- 
tained, and  leave  granted  plaintiffs  to  file 
an  amended  petitiMi.  What  was  marked  an 
"amended  petition"  was  filed.  In  which  the 
cause  of  action  was  stated  to  be  for  mon^ 
loaned  to  defendant,  at  times  specified. 
Counsel  for  defendant  moved  the  court  to 
strike  the  pleading  denominated  an  "amend- 
ed petition"  from  the  files,  for  the  reason 
that  It  was  not  a  compliance  with  the  or- 
der of  the  court,  but  by  Its  allegations  sought 
to  substitute  a  new  cause  of  action,  other 
and  different  and  in  place  of  that  originally 
pleaded.  On  hearing,  the  court  overruled 
this  motion.  After  motion  filed  to  require 
the  amended  petition  to  be  made  more  defi- 
nite and  certain,  a  second  amended  petition 


was  filed,  in  which  the  burden  of  tbe  chars* 
was  for  money  loaned  to  defendant.  To  this 
defendant  filed  an  answer,  to  whlcli  there 
was  a  reply,  and  of  the  issues  Joined  a  trial, 
as  we  have  hereinbefore  stated. 

It  Is  urged  that  the  court  erred  in  not 
sustaining  the  defendant's  motion  to  strike 
the  first  amended  petition  from  the  files- 
First,  because  it  did  not  comply  with  the 
order  of  the  court,  which  was  that  an  Item- 
ized statement  of  the  goods  alleged  In  tbe 
original  petition  to  have  been  sold  to  de- 
fendant should  be  thereto  attached;  and. 
second,  for  the  reason  that  it  was  not  an 
amendment  of  the  petition,  but  declared  upon 
a  new  and  independent  cause  of  action. 

In  regard  to  the  first,  it  may  sufDce  to  say 
that  the  action  of  the  court  in  overruling  the 
motion  to  strike  to  the  extent  it  iuT-oIved 
this  reason  was  equivalent  to  a  grant  of 
leave  to  file  the  amended  petition,  for  it  al- 
lowed it  to  remain  on  file  as  an  authorized 
pleading. 

On  the  second  ground  on  which  it  was 
sought  to  strike  tbe  amended  petition  from 
tbe  files,  it  must  be  said  that  the  point  rais- 
ed, that  the  pleading  which  it  was  aonght  to 
eliminate  from  the  record  was  based  npon 
a  new  cause  of  action,  independent  of  thai 
stated  in  the  original  petition,  we  need  not 
discuss  or  settle;  for,  when  the  defendant's 
motion  to  strike  out  on  this  ground  was  over- 
ruled, and  be  pleaded,  and  finally  answered 
to  the  merits,  and  participated  in  the  trial 
of  the  issues  presented,  his  actions  constitut- 
ed a  waiver  of  the  right  to  further  complain 
that  the  amended  petition  was,  if  such  was 
the  fact,  an  attempt  to  substitute  or  intro- 
duce a  new  cause  of  action.  1  Bnc.  PL  & 
Prac.  573;  Sauter  v.  Leveridge,  15  S.  W. 
881,  103  Mo.  615;  Evens  v.  Hall.  1  Handy 
(Ohio)  434;  Glover  v.  Flowers,  7  8.  E.  579. 
101  N.  C.  134;  Bachop  v.  Hill,  51  Vt  507: 
Snyder  v.  Harper,  24  W.  Va.  212. 

It  is  contended  that  the  first  motion  to  dis- 
solve the  attachment  should  have  been  sus- 
tained—"B^irst,  because  no  affidavit  was  filed 
with  the  amended  petition,  nor  was  the  orig- 
inal affidavit  amended  to  conform  to  the  al- 
legations contained  in  such  amended  peti- 
tion; second,  because  the  affidavit  did  not 
state  the  exact  amount  which  the  pIaintiff^< 
demanded,  as  set  forth  in  the  amended  pe- 
tition; and,  third,  because  the  evidence  ad- 
duced on  the  hearing  of  the  motion  to  dis- 
solve the  attachment  did  not  disclose  a  state 
of  facts  sufficient  to  sustain  the  attach- 
ment" , 

Under  the  head  of  the  division  of  argu- 
ment designated  "First"  is  ixvsented  the 
question  of  the  sufficiency  of  the  statement 
in  the  attachment  affidavit  of  "the  nature  of 
the  plaintiffs'  claim";  that  this  shall  be 
stated  in  the  affidavit  being  one  of  the  re- 
quirements of  the  statute.  See  Comp.  St 
1895,  §  199.  The  affidavit  in  attachment  ia 
this  particular,  was  as  follpws:^^t*npon  an 
Digitized  by  VjOOyiC 
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account  for  goods  sold  and  delivered  by  the 
plaintiff  to  defendant  at  his  reqnest"  This 
was  a  description  of  the  nature  of  the  plain- 
tiffs' claim  which  warranted  the  proper  offi- 
cer in  Issuing  the  writ  of  attachment,  and 
sufficient  to  give  the  court  Jurisdiction  In  the 
attachment  proceedings.  Tessier  v.  Reed, 
17  Neb.  105,  22  N.  W.  225;  1  Shinn,  Attachm. 
p.  225;  Theirman  y.  Vahle,  32  Ind.  400.  The 
general  nature  of  the  claim  was  set  forth  In 
the  words  "on  account,"  and  disclosed,  with- 
out oth»  ot  further  statement,  that  the  cause 
of  action  was  one  on  which  an  attachment 
might  issue.  If  there  had  been  nothing 
more  in  the  affidavit  in  regard  to  the  na- 
ture of  the  claim,  reference  might  have  been 
made  to  the  petition;  and  If  a  sufficient 
statement  appeared  in  it,  the  attachment 
affidavit  should  have  been  upheld  as  suffi- 
cient in  its  allegations  of  the  nature  of  the 
claim.  In  the  decision  of  the  case  of  Phelps 
V.  Young,  Breese,  327,  It  was  said:  "The  pro- 
ceeding must  be  considered  as  one  against  a 
nonresident  debtor,  and  all  the  forms  of  the 
statute  appear  to  have  been  complied  with, 
unless  the  affidavit  upon  which  the  attach- 
ment was  sued  out  should  be  defective  In 
not  sufficiently  specifying  the  nature  of  the 
Indebtedness.  The  statute  requires  that  the 
plaintiff  in  the  attachment  shall  specify,  in  his 
complaint,  on  oath  or  affirmation,  the  amount 
and  nature  ot  the  Indebtedness  of  the  de- 
fendant The  deposition  sets  out  that  Phelps 
Is  Justly  Indebted  unto  the  plaintiff  'in  the 
sum  of  fourteen  hundred  dollars,  by  his  cer- 
tain Instrument  of  writing  signed  by  him'; 
and  the  question  Is  thus  presented  for  de- 
termination whether  this  is  the  description 
of  specitlcation  intended  by  the  statute.  It 
would  seem,  at  a  first  examination  of  the  ob- 
ject of  the  act,  that  there  was  not  that  com- 
pliance with  Its  spirit,  in  the  specification 
given,  as  its  framers  intended;  but,  when  it 
is  recollected  that  the  plaintiff  has  filed  his 
declaration,  In  which  the  entire  cause  of  ac- 
tion is  fully  set  forth,  the  objection  loses  Its 
force."  See,  also,  Hart  v.  Barnes,  24  Neb. 
785,  40  N.  W.  322.  The  affidavit  In  the  case 
at  bar  contained  the  further  terms,  descrip- 
tive of  the  claim,  "For  goods  sold  and  deliv- 
ered by  the  plaintiffs  to  defendant  at  his 
request";  but  these  were  merely  of  the 
kind  of  an  account  sued  upon,  and  that  tb^ 
■were  wrong,  and  appeared  there  by  mis- 
take of  the  pleader,  or,  rather,  his  lack  of 
knowledge,  at  the  time  of  the  institution  of 
the  suit,  of  the  specific  kind  of  an  account 
on  which  it  was  predicated,  did  not  work 
a  lack  of  Jurisdiction  of  the  court  in  the  at- 
tachment, and  could  not  govern  in  Its  dis- 
position on  a  motion  to  discharge  It.  The 
original  petition  In  the  action  declared  upon 
an  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  etc.;  and  the 
amended  petition,  upon  the  disputed  alle- 
gations of  which,  together  with  other  Issues 
presented  by  the  further  pleadings,  the 
cause  was  tried,  set  forth  an  account  for 


money  loaned.  It  will  be  borne  In  mind  that 
the  defendant  waived  his  right  to  maintain 
bis  objections  to  the  change  In  the  amend- 
ed petition  from  an  account  for  goods  sold 
and  delivered,  as  pleaded  in  the  original,  to 
an  account  for  money  loaned,  and  that  the 
case  was  finally  tried  and  adjudicated  as  » 
suit  on  an  account  of  the  character  last  men- 
tioned. The  attachment  affidavit  was  not 
amended  to  meet  this  change  in  the  peti- 
tion, but  remained  as  originally  filed  through- 
out the  progress  and  disposition  of  the  cause; 
but  the  amended  petition  and  affidavit  were 
based  on  an  account  as  the  claim  of  action, 
and  a  resort  to  the  amended  petition,  which, 
as  we  have  seen,  would  be  proper  for  a  spe- 
cific description  of  the  account  In  suit,  would 
definitely  disclose  such  character,  and  so 
identify  and  connect  them,  that  this  action. 
In  both  its  branches,  could  be  invoked  as  a 
bar  to  any  further  proceedings,  by  way  of 
main  or  ancillary  suit,  on  the  same  account. 
This,  It  would  seem,  should  be  sufficient, 
and  this  branch  of  the  contention  must  be 
declared  of  no  avail. 

Under  the  second  point  of  the  argument  In 
respect  to  the  motion  to  discharge  the  at- 
tachment It  Is  urged  that  In  the  affidavit  it 
was  stated  that  the  amount  which  the  plain- 
tiffs believed  they  should  recover  was  ?7,500, 
while  in  the  amended  petition  but  $7,428.67 
was  claimed  due  the  plaintiffs,  and  that  this 
was  such  a  variance  between  the  two  plead- 
ings as  was  fatal  to  the  affidavit,  and  fur- 
nished sufficient  reason  for  the  dissolution 
of  the  attachment.  The  requirement  of  the 
statute  as  to  statement  of  amount  (C!ode  Civ. 
Proc.  {  199)  is  that  in  the  affidavit  there  shall 
be  set  forth  "the  amount  which  the  affiant 
believes  the  plaintiff  ought  to  recover."  We 
think,  under  this  provision',  the  statement  in 
the  affidavit  of  the  amount  did  not  differ 
sufficiently  from  that  pleaded  In  the  petition 
to  vitiate  the  affidavit.  The  variance  in  the 
amounts  stated  was  but  slight,  and  was  Im- 
material. IShlnn,  Attachm.  pp.  213,  214;  Pau> 
V.  Ward,  21  Ind.  211;  Lathrop  v.  Snyder,  1ft 
Wis.  293.  See  Aultman  v.  Daggs,  50  Mo. 
App.  280;  8  Enc.  PL  &  Prac.  p.  15. 

The  third  proposition  of  this  portion  of  the 
argument  was  that  the  evidence  Introduced 
on  the  hearing  of  the  motion  to  discharge 
the  attachment  was  insufficient  to  warrant 
the  court  In  Its  ruling  by  which  it  sustained 
the  attachment  An  ezaqilnatlon  of  the  evi- 
dence on  this  branch  of  the  case  convinces 
us  that  there  was  sufficient  to  sustain  a  find- 
ing that  the  defendant  was  acting,  as  It  was 
shown  he  did,  with  the  Intent  stated  In  the 
attachment  affidavit  In  regard  to  creditors, 
and  more  particularly  the  plaintiff;  hence, 
the  court  did  not  err  in  refusing  to  discharge 
the  attachment  on  the  facts. 

In  a  second  motion  to  discharge  the  attach- 
ment which  was  filed  and  considered,  It  was 
alleged,  as  cause  for  such  discharge,  that  the 
"testimony  of  the  plaintiffs  shows  that  a 
portion  of  the  alleged  indebtedness  of  the  de- 
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feadant  to  the  plalntiSa  whb  not  due  at  the 
time  tblB  action  was  comiaenced,  and  bo  or- 
der allowing  an  attaelimeut  waa  sraoted  by 
this  court  or  any  jadge  thereof."  The  facts 
vreie  as  set  forth  in  the  foregoing  ground  of 
the  motion,  but  this  wae  not  snffident  to  call 
for  a  discharge  of  the  attachment.  In  the 
opinion  of  this  court  In  the  case  of  Teisler  ▼. 
Uuglehart,  18  Neb.  167,  24  N.  W.  734,  It  was 
«ald:  "It  is  not  a  fatal  objection  to  an  at- 
tachment that  tt  may  be  dednclble,  from  an 
«zamlnatlon  of  the  petition  or  bill  of  partic- 
ulars, that  some  part  of  the  amount  stated 
in  the  affidavit  for  attachment  is  not  yet 
due."  And  In  tlie  text  of  the  opinion  appears 
the  following:  "The  third  objection  to  the 
affidavit  for  attachm«it  Is  that  it  states 
plaintiffs  'ought  to  recover  the  sum  of  $1,963.- 
19,  now  due  and  payable;  while  the  petition 
shows  that  there  was  only  91,687.88  due  at 
the  time  of  the  commencement  of  the  action. 
This  constitutes  no  objection  to  the  proceed- 
ings; but,  if  the  plaintiffs  In  the  court  be- 
low knowingly  and  willfully  attached  a 
greater  amount  of  goods  than  was  necessary 
to  pay  their  debt  then  due,  with  costs  and 
expenses,  they  would  probably  be  liable  in 
4lamage8."  See,  also,  1  Shins,  Attachm.  212, 
213. 

In  the  claim  of  plaintiffs,  as  stated  in  the 
«eveml  petttions,  there  was  Included  one 
Item  of  $2,200,  which,  it  developed  during 
the  trial,  was  not  doe  until  March  16,  1892; 
and,  as  the  action  had  its  Inception  of  date 
Slancb  15,  1882,  the  portion  of  the  account  to 
which  we  have  Just  referred  had  not  matur- 
ed at  the  time  of  the  oommencemoot  of  the 
action,  and  the  case,  as  to  this,  was  premar 
torely  brought.  It  also  appeared,  or  was  of 
the  findings  of  the  court  at  the  time  Judg- 
ment was  rendered  on  the  report  of  the  ref- 
eree, that  this  Item  or  claim' was  not  owned 
by  plalntUfs  when  the  cause  was  instituted. 
At  the  time  of  rendering  Judgment  the  court 
entertained  and  sustained  a  motion  of  plain- 
tiffs to  dismiss  without  prejudice  as  to  this 
part  of  the  cause  of  action,  and  sncb  dis- 
missal was  entered,  of  which  counsel  for  de- 
fendant complain,  insisting  that.  Inasmuch 
as  the  matters  in  controversy  had  been  sub- 
mitted for  adjudication,  all  shonld  have  been 
retained  and  settled.  The  facts  In  respect 
to  the  amount  of  12,200  of  plaintiffs'  claim 
were  such  that  the  court  could  not  consider 
and  adjudicate  uppn  its  merits,  and  it  was 
entirely  proper  to  allow  or  to  enter  a  dis- 
mlBsal  as  to  It,  and  without  prejudice,  as  was 
done. 

Subsequent  to  the  time  of  the  trial  before 
the  referee,  and  the  flung  of  bis  report, 
the  plaintiffs  asked  and  were  granted  leave 
to  amend  by  interlineation  what  was  styled, 
In  the  motion,  the  "second  amended  peti- 
tion," by  Inserting  therein  a  paragraph  de- 
claring upon  an  Item  of  claim  of  (1,600,  to 
eonfbrm  the  pleading  to  the  proofs;  and,  on 
motion  of  plaintiff,  the  cause  was  returned 
to  the  referee  for  a  farther  report,  or  a  find- 


ing in  regard  to  this  particular  Item  of 
$1,600;  and  the  referee  made  and  filed  a.  aap- 
plemental  or  second  report,  confined  to  his 
conclusions  as  to  the  one  item  of  $l,6Ba 
CSounsel  for  defendant  contend  that  it  wac 
error  to  send  the  case  back  to  the  refei«e  for 
further  report,  and,  when  made,  to  consider 
the  report.  If  tt  amieared  that  tbe  repot 
filed  was  Incomplete  in  any  respect.  It  eei^ 
talnly  was  not  erroneous  to  call  upon  the 
referee  for  the  furtbn  information  to  the 
octsnt  It  would  serve  to  complete  and  per- 
fect the  report,  nor  Improper  to  consider  the 
further  matter  when  furnished. 

In  this  connection  It  was  also  argued  that 
the  court  should  not  have  allowed  the  plain- 
tiffs to  amend,  and  inclnde.the  item  of  $1,600, 
as  it  brought  Into  the  case  a  canse  ot  action, 
or  part  of  a  cause  of  action,  whidi  was  not 
et  It  at  its  commencement;  thus  making  the 
attached  goods  pay  a  claim  for  -wbich  tl>ey 
were  not  taken  under  the  writ.  An  examina- 
tion of  the  pleadings  discloses  that  the  ag- 
gregate of  the  amounts,  as  pleaded  and 
claimed  by  plaintiffs  to  have  been  loaned  to 
defendant,  the  credits  stated  and  the  bal- 
ance alleged  to  be  due  were  the  same  as  in 
the  first  amended  petition  and  the  second 
amended  petition;  that  these  conditions  of 
tbB  pleadings  were  not  changed  I7  the 
amendment  of  the  second  so  that  it  Indnded 
the  item  of  $1,600,  stated  in  a  separate  par- 
agr«^h  thereof,  from  which  we  conclude  that 
this  sum  of  $1,600  was  at  all  times  embraced 
in  the  aggregated  amonnts  of  the  pleaded 
claim  tn  the  petitions,  from  which  tbe  cred- 
its were  deducted,  and  hence  always  entered 
into  the  calculations,  and  figuring  from  whldi 
the  balance  demanded  as  a  recovery  wa< 
reached  or  determined;  and  that,  by  an 
omission  on  the  part  of  the  pleader.  It  was 
not,  tn  the  first  instance,  directly  set  forth 
In  the  specific  portion  of  the  petitions,  as  it 
should  have  been.  This  particular  Item  was 
the  subject  of  proof  In  the  trial,  was  of  the 
contested  issues,  and.  In  view  of  all  tbi> 
facts  and  circumstances  In  regard  to  it,  whicb 
we  have  In  the  main  outlined.  It  was  not  im- 
proper or  error  to  allow  the  amendment.  It 
would  not  prejudice  tbe  rights  of  the  defend- 
ant, and  was  but  fab*  and  Just  to  plaintiffs. 

It  Is  further  urged  that  the  trial  conrt  err- 
ed in  overroUng  the  defendant's  exceptions 
to  the  referee's  r^Mrts,  and  In  approving 
and  afilrming  such  reports.  Under  this  head- 
ing, the  weight,  sufficiency,  and  effect  of  the 
evidence  in  the  ease  are  argued.  We  har*- 
earef  ully  read  and  considered  the  record,  and 
do  not  deem  It  necessary  to  enter  Into  a  dis- 
cussion of  the  evidence  here.  We  determine, 
from  it,  that  the  findings  and  conclusion!;  of 
the  referee  and  the  Judgment  of  the  trial 
court  -were  sufficiently  sustained  therebv. 
and  will  not  be  disturbed. 

We  ha^e  noticed  all  the  points  presented 
(or  review,  and  It  results,  from  what  has 
been  herein  announced,  that  the  Judgment  of 
the  district  court  will  be  affirmed.    Affirmed. 


Wl«.) 
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SANDERSON  et  aL  r.  HERMAN. 

(Supreme  Court  of  Wisconsin.     Jan.  12,  1897.) 
Plblio  Improtbmentb  —  Assessments — Validitt. 

1.  Under  the  charter  of  the  «ty  of  Milwaa- 
k^•^',  wlipre  the  grjide  of  a  paved  street  is  chan- 
ged, an  ftsseasment  Is  void  which  does  not  show 
on  its  face  that  damages  from  sneh  change  were 
considered  in  mailing  such  assessment.  Lie- 
IxTuiann  v.  City  of  Milwaultee,  61  N.  W.  1112, 
80  Wis.  336,  followed. 

2.  Such  asaessmeBt  cannot  be  validated  by 
evidence  aliunde  that  aaeh  fact  was  cenaidered 
by  the  board. 

Appeal  from  circuit  court,  Milwaukee  cotia- 
ty;  D.  H.  Johneon,  Judge. 

Action  by  Elizabeth  B.  Sanderson  and  others 
against  Henry  Herman,  impleaded  with  the 
city  of  Mllwaniiee  and  others,  to  have  cer- 
tain tmproTement  eertiflcates  surrendered  and 
canceled.  From  a  Judgment  Cor  plaintiffs,  de- 
fendant Henaan  appeals.   Affirmed. 

The  respondents  are  owners  of  certain  lots, 
fronting  on  Cape  street,  in  the  Sixth  ward  of 
the  city  of  Mllwauljee.  The  appellant  is  the 
owner  of  certain  improvement  certificates  is- 
sued against  the  respondents'  lots.  The  ac- 
tion is  to  have  the  certificates  surrendered  and 
canceled.  The  appellant  answered,  setting 
up  the  proceedings  on  which  the  certificates 
bad  been  issued.  The  answer  was  struck  out 
as  frivolous,  and  Judgment,  on  proper  proofs 
taken  by  the  respondents,  canceling  the  cer- 
tificates. The  appeal  is  from  this  Judgment. 
It  appears  that  the  grade  of  Cape  street  had 
l>ecn  permanently  established,  and  the  street 
made  to  grade,  and  paved  with  macadam,  in 
1883.  In  1894,  the  grade  of  the  street  was 
changed  by  being  raised  from  </io  of  a  foot, 
In  Bome  places,  to  1  s/io  'e^  ^  other  places. 
The  work  of  changing  the  grade  and  repairing 
the  street  was  let,  the  work  was  done,  and 
the  certificates  were  issued  to  the  contractors. 
The  appellant  bought  the  certificates.  The 
complaint  sets  out,  verbatim,  the  assessment 
of  benefits  and  damages  which  was  made  and 
filed  by  the  board  of  public  worlu.  It  is  ap- 
parently made  on  the  same  blank  as  the  as- 
sessment in  the  case  of  Lieliermann  v.  City 
of  Milwaukee,  89  Wis.  336,  01  N.  W.  1112, 
and  does  not  show  that  damages  from  the 
cliauge  of  grade  were  considered  by  the  board. 
The  answer  takes  no  issue  upon  the  form  of 
the  assessment,  but  alleges  affirmatively  that 
the  board  considered  the  question  of  such  dam- 
ages, and  determined  that  there  were  none. 


Boyt,  Ogden  &  OlweU,  for  ^peUaat. 
bert  Knigltt,  for  respondents. 


Her- 


NEWMAN,  J.  (after  stating  the  facts).  The 
change  of  grade  of  Cape  street,  thotigh  not 
great,  miglit  very  well  be  of  considerable  dam- 
age to  the  respondents'  property-  At  least,  it 
cannot  be  pi«8umed  tliat  It  would  be  without 
damage.  The  respondents  might  w«ll  stand 
upon  their  legal  right  to  require  benefits  and 
damagea  to  be  assessed  aconnling  to  law.  No 
▼alld  charge  against  their  lots  could  be  cre- 
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ated  except  by  a  strict  adherence  to  the  au- 
thority given  by  the  city  charter.  The  only 
assessment  of  benefits  and  damages  which 
was  made  by  the  board  of  public  works,  l>e- 
fore  making  the  contracts  and  ordering  the 
work.  Is  in  the  exact  form  and  words  of  the 
assessment  which  was  condemned  in  Lleber- 
niann  t.  City  of  Milwaukee,  89  Wis.  336,  61 
N.  W.  1112.  It  seems  to  have  been  made  up- 
on the  same  blank.  Both  assessments  having 
been  made  under  the  same  charter,  it  seems, 
necessarily,  to  follow  that  that  case  must  gov- 
ern this.  The  attempt  is  made  to  avoid  the 
rule  in  that  case  by  allegations  in  the  answer 
that  the  board  of  public  works  did  duly  con- 
sider the  matter,  and  "were  of  the  opinion 
that  no  damage  wonld  result  to  the  plaintiffs 
[respondents]  by  reason  of  such  change  of 
grade^"  and  "the  plaintiffs'  [respondents'] 
property  was  not  damaged.  In  any  manner 
whatever,  by  snch  change  of  grade."  While 
these  allegations  might  be  sufficient  under  the 
general  rules  of  pleading,  they  make  no  issue 
here,  because  the  assessment  of  benefits  and 
damages  actually  made  by  the  board  of  pub- 
lic works  is  attached  to  the  complaint,  and 
made  a  part  of  it,  and  its  accuracy  is  conced- 
ed, for  no  Issue  is  made  upon  it  by  the  answer. 
In  Liebermaqp  v.  City  of  Milwaukee,  supra. 
It  is  said  that  "the  certificate  is  void  on  its 
face  for  failure  to  show  affirmatively  that  it 
was  made  in  conformity  with  the  authority 
conferred  upon  the  board  of  public  worlcs  by 
the  provisions  of  the  charter."  There  is  no 
way  in  which  a  void  proceeding  can  be  made 
valid  by  evidence.  If  it  were  only  prima 
fade  or  apparently  void,  evidence  might  aid 
It.  The  reason  why  it  is  void  is  Qie  neces- 
sity that  it  shall  "show  affirmatively  on  its 
face"  a  compliance  with  the  power  conferred. 
For  this  reason  the  assessment  Itself  Is  the 
only  competent  evidence  to  show  a  compli- 
ance with  the  charter.  1  Greenl.  Ev.  i  86; 
Bhickw.  Tax  Titles,  pp.  248,  512;  Black,  Tax. 
'ntlea,  8  446;  IversUe  v.  Spanldlng,  82  Wis. 
39*.  No  evidence  could  be  received  under 
these  allegaticmB  of  the  answer.  The  answer 
states  no  defense.  The  Judgment  of  the  clr- 
coit  court  is  affirmed. 


OLIVER  V.  MORAWETZ. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

BhOKBRS— AOTIOIC  VOR    0>MMI88IOHS — EviDBNOB. 

In  an  action  by  a  real-eatate  broker  to  re- 
cover a  certain  sum  which  he  alleged  defendant 
agreed  to  pay  him  to  procure  a  purchaser  of 
land,  it  was  error  to  admit  evidence  of  the  terms 
of  a  contract  between  defendant  and  another 
agent,  and  of  the  usual  commission  paid  agents 
for  saile  of  land  of  like  value. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Joseph  B.  Oliver  against  Morits 
L.  Morawetz  to  recover  a  snm  alleged  to  b4 
due  him  on  a  contract  with  d«fendant  for 
services  in  procuring  a  purchaser  of  land. 
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From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  N.  Timlin,  for  appellant  Smith,  Wel- 
ter &  Ooff,  for  respondent. 

CASSODAY,  O.  J.  This  action  Is  to  re- 
cover $1,000,  which  it  is  alleged  the  defend- 
ant agreed  to  pay  to  the  plaintiff  as  a  com- 
mission for  his  services  aa  broker  in  using 
his  best  endeavors  to  procure  and  procuring 
a  proper  person  to  purchase  the  land  de- 
scribed, with  interest  thereon  from  October 
18,  1892.  On  the  day  and  year  last  mention- 
ed the  plaintiff  did  procure  one  Edwin  H. 
Abbott  to  purchase  of  the  defendant  the 
land,  according  to  the  terms  and  conditions 
agreed  to  by  and  between  the  defendant  and 
the  plaintiff,  to  the  effect  that  the  property 
should  be  sold  for  $50,000,  of  which  $5,000 
was  to  be  cash  and  the  balance  secured  by 
mortgage  payable  within  five  years,  with  in- 
terest at  5  per  cent  per  annum.  The  plain- 
tiff performed  fully  all  the  conditions  pre- 
cedent in  the  contract  on  his  part.  The 
defendant  failed  to  lieep  and  perform  the  con- 
tract on  his  part,  and  failed  to  pay  the  plain- 
tiff hlB  commission  as  agreed.  The  defend- 
ant answered  by  way  of  a  general  denial. 
At  the  close  of  the  trial  the  Jury  returned  a 
verdict  in  favor  of  ihe  plaintiff  and  assessed 
bis  damages  at  $1,200.60.  From  the  Judg- 
ment entered  thereon  the  defendant  brings 
this  appeal.  It  appears  that  the  defendant 
owned  only  a  one-third  interest  In  the  prop- 
erty; that  all  the  owners  desired  to  sell  It  In 
order  to  divide  the  proceeds;  that  the  de- 
fendant did  not  give  the  plaintiff  the  exclu- 
sive right  to  sell;  that  the  property  was  then 
in  the  hands  of  another  agent  by  the  name 
of  Barber,  to  selL  The  testimony  is  con- 
flicting, and  the  case  close  on  some  questions 
of  fact  Error  is  assigned  because  the  plain- 
tiff  was  allowed  to  prove  by  the  witness  Bar- 
ber that  the  defendant  had  told  him.  In  ef- 
fect that  by  reason  of  their  anxiety  to  sell 
the  property  and  divide  the  proceeds  they 
would  reduce  their  former  price  to  $50,000; 
and  that  he  might  sell  it  at  that  price  for 
one-fourth  down  and  the  balance  in  one, 
two,  and  three  years  at  6  per  cent  interest; 
and  that  the  usual  commission  paid  to  real- 
estate  agents  in  Milwaul^ee  for  the  sale  of 
property  of  that  value  was  2  per  cent  of  the 
purchase  price.  Such  evidence  was  inadmis- 
sible under  the  repeated  rulings  of  this  court, 
Kvammen  v.  MiU  Co.,  58  Wis.  399,  17  N.  W. 
22;  Nash  v.  Hoxie,  59  Wis.  384,  18  N.  W. 
408;  Kelley  v.  Schupp,  60  Wis.  76,  18  N.  W. 
725.  Evidence  of  such  collateral  facts,  inca- 
pable of  affording  any  reasonable  presump- 
tion or  inference  as  to  the  facts  in  issue, 
simply  tended  to  divert  the  minds  of  the 
Jurors  from  the  issue  being  tried,  and  hence 
to  mislead  them  to  the  prejudice  of  the  de- 
fendant 1  Greenl.  Ey.  §  52.  As  stated  by 
another  author,  and  quoted  by  Mr.  Jones  in 
his  recent  excellent  work  on  the  Law  of  Evi- 


dence, the  admission  of  such  testimony  i:» 
manifestly  unjust,  "since  the  condnct  of  one 
man  under  certain  circumstances,  or  toward 
certain  individuals,  varying,  as  it  'will  neces- 
sarily do  according  to  the  motives  which  In- 
fluence him,  the  qualities  he  possesses,  and 
his  knowledge  of  the  character  of  those  with 
whom  he  is  dealing,  can  never  afford  a  safe 
criterion  by  which  to  Judge  of  the  behavior 
of  another  man  similarly  situated,  or  of  the 
same  man  toward  other  persons."  1  Jones, 
Ev.  S  140,  and  authorities  cited.  The  fur- 
thermost this  court  has  gone  in  the  admis- 
sion of  evidence  of  collateral  facts  has  been 
where  there  is  a  direct  conflict  of  testimony 
as  to  the  price  orally  agreed  to  be  paid  for 
property,  to  admit  evidence  of  Its  real  value 
at  the  time  of  the  contract  Lumber  Go.  v. 
Smith,  71  Wis.  304,  37  N.  W.  412;  Bell  v. 
Radford,  72  Wis.  402,  39  N.  W.  482;  Mygatt 
V.  Tarbell,  86  Wis.  467,  65  N.  W.  1031. 
Whether,  In  case  of  conflict  and  evenly  bal- 
anced testimony  as  to  the  contract  price  for 
services,  evidence  of  the  value  of  the  serv- 
ices or  cost  of  performance  is  admissible 
haa,  in  one  of  the  cases  cited,  been  left  un- 
determined. Kvammen  v.  Uill  Co.,  supn. 
In  a  more  recent  case.  In  an  action  tot  aa 
alleged  balance  due  for  work,  evidence  of  the 
terms  of  the  defendant's  contracts  and  cus- 
tom with  other  workmen  was  held  Inadmis- 
sible, In  the  absence  of  knowledge  thereof  do 
the  part  of  the  plaintiff.  Brunnell  t.  Mill 
Co.,  86  Wis.  589,  57  N.  W.  364.  The  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  Is  remanded  for  a  new  trial. 


ZAUTCKB      V.      NORTH      MILWAUKEE 

TOWN-SITE  CO.  NO.  3. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

INTBKEST— ISSTALLMESTS— DbMAXD. 

Where  a  note  duly  dated  provides  that  in- 
terest shall  be  payable  semiannually  thereafter, 
the  interest  t>ecome8  due  on  a  day  certain,  ren- 
dering demand  therefor  unnecessary. 

Appeal  from  circuit  court  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Frederick  A.  Zautcke  against  the 
North  Milwaukee  Town-Site  Comiuuiy  No. 
8.  From  an  order  overruling  a  demurrer  to 
the  complaint  defendant  appeals.    Affirme^l. 

This  is  an  action  to  foreclose  a  mortgaj;e 
upon  real  estate.  The  complaint  alleges  tliat 
the  mortgage  was  given  to  secure  payment  of 
a  promissory  note  executed,  delivered,  anij 
bearing  date  on  the  20th  <MC  June,  189S. 
whereby  the  defendant  promised  to  pay  to 
the  plaintiffs  order  the  sum  of  $53,000  on 
or  before  five  years  from  date  thereof,  witb 
Interest  thereon  at  the  rate  of  6  per  cent 
per  annum,  payable  semiannually.  The  com- 
plaint further  alleges  default  in  the  payment 
of  the  semiannual  installment  of  interest 
which  feU  due  June  26,  1896;  also  that  the 
plaintiff  thereafter  duly  exercised  an  option 
contained  in  the  mortgage  by  which  he  was 


wis.) 
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emitowered  to  declare  the  entire  sum  due. 
The  compl&Int  also  contains  the  other  usual 
and  appropriate  allegations  in  foreclosure  ac> 
tlons,  'Which,  however,  are  not  necessary  to 
be  stated.  A  general  demurrer  to  the  com- 
plaint was  overruled,  and  the  defendant  ap- 
pealed. 

Timlin  &  Gllcksman,  for  appellant.  Wells, 
Brlgham  &  T7pham  and  W.  B.  Black,  for  re- 
spondent. 

WINSLOW,  J.  (afto:  stating  the  facts). 
The  defect  supposed  to  exist  in  this  com- 
plaint Is  that  the  semiannual  installments  of 
interest  do  not,  by  the  terms  of  the  note,  be- 
come due  on  a  day  certain,  and  that  a  de- 
mand was  necessary  before  a  default  took 
place.  The  point  Is  manifestly  not  well  tak- 
en. The  note  was  dated,  executed,  and  de- 
livered on  the  26th  of  June,  and  by  Its  terms 
Interest  Is  payable  semiannually.  This  fixes 
the  date  of  payment  at  the  end  of  every  six 
months  thereafter.  An  Installment  of  inter- 
est therefore  was  due  June  26,  1895,  and  no 
demand  was  necessary  to  create  a  default. 
Order  affirmed. 


LBISER  V.  KIECKHEFBR. 
(Supreme  Court  ot  Wisconsin.     Jan.  12,  1887.) 
Provisos  o»  Jort— Cospliot  or  Evidbncb— Di- 

RECTINO  VbRDIOT. 

On  the  issue  whether  a  note  was  given  by 
plaintiff  as  an  accommodation,  or  for  the  par- 
chase  of  defendant's  interest  in  a  quarry,  the 
evidence  was  conflicting.  A  written  Instru- 
ment, purporting  to  be  an  assignment  of  de- 
fendant's interest  in  the  property,  was  claimed 
by  defendant  to  be  an  absolute  sale,  and  by 
plaintifF  to  b«  indemnity  merely  against  Uabilitjr 
on  the  note.  Beld,  that  it  was  improper  to  di- 
rect a  verdict  for  plalntifl. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  Isidore  Leiser  against  August 
Kleckhefer.  From  a  Judgment  on  a  ver- 
dict directed  for  the  plaintiff,  the  defendant 
appeals.    Reversed. 

The  plaintiff  made  his  promissory  note  for 
91,500  to  the  defendant,  who  sold  It  to  one 
Schram.  The  note  was,  not  paid  at  maturity, 
and,  for  the  purpose  of  procuring  an  exten- 
sion of  time,  the  parties  made  their  Joint  and 
several  note,  for  the  same  sum,  to  Schram. 
The  plaintiff  paid  this  latter  note  to  Schram, 
and  brings  this  action  to  recover  from  the 
defendant  the  sum  which  he  paid  to  Schram. 
His  claim  is  that  the  original  note  was  given 
by  him  to  the  defendant  without  considera- 
tion, and  for  the  defendant's  accommoda- 
tion. The  defendant  denies  this,  and  asserts 
that  the  original  note  was  given  by  the 
plaintiflT  to  him  as  and  for  the  purchase  price 
of  bis  (the  defendant's)  Interest  in  a  certain 
Qoarry,  which  the  parties  had  been  operat- 
ing together  as  partners.  The  issue  made 
by  the  pleading,  and  which  was  contested 


on  the  trial,  was  whether  the  original  note 
was  accommodation  paper,  given  without 
consideration.  On  that  issue  each  party  tes- 
tified, for  himself,  directly  and  positively, 
to  a  state  of  facts  directly  opposed,  as  above 
Indicated;  and  each  party  was,  to  some  ex- 
tent, corroborated  by  evidence  of  collateral 
facts,  more  or  less  persuasive.  A  written  In- 
strument, purporting  to  be  an  absolute  as- 
signment by  the  defendant  to  the  plaintiff 
of  the  defendant's  interest  In  the  quarry, 
with  a  right  to  repurchase  it,  at  any  time 
within  six  months,  for  $1,500  and  Interest, 
was  put  in  evidence.  The  plaintiff  testified 
that  this  instrument  was  given  him  as  se- 
curity against  his  being  called  upon  to  pay 
the  note.  The  defendant  testified  that  It  was 
Intended  to  be  what  it  appeared  on  Its  face 
to  be,— an  absolute  sale  of  the  property. 
There  was,  also,  the  testimony  of  one  wit- 
ness, to  the  effect  that  plaintiff  bad  told  the 
witness  that  he  had  bought  defendant's  in- 
terest in  the  quarry.  The  court  directed  a 
verdict  for  the  plaintiff  for  the  fnll  amount 
claimed.  Tbe  appeal  is  from  a  judgment  en- 
tered on  that  verdict. 

Winkler,  Flanders,  Smith,  Bottum  &  VUas, 
for  appellant  Somers,  Somers  &  Dorr,  for 
respondent. 

NEWMAN,  J.  (after  stating  the  facts).  The 
only  question  discussed  upon  tbe  hearing 
was  whether  this  was  a  proper  case  for  the 
direction  of  a  verdict.  The  settled  rule  is 
that,  to  Justify  the  direction  of  a  verdict  on 
a  question  of  fact,  the  evidence  must  be 
clear  and  uncontradicted,  and  all  one  way. 
The  court  must  look  at  tbe  facts  in  evidence 
In  the  most  favorable  light  for  the  other 
party  In  which  the  Jury  would  be  at  liberty 
to  find  them,  and  then  be  able  to  say  that 
there  Is  no  evidence  which  would  Justify  a 
verdict  in  his  favor.  If  there  is  some  testi- 
mony fairly  tending  to  support  the  opposite 
contention,  it  Is  a  question  for  the  Jury. 
■The  question  on  which  side  Is  tbe  prepon- 
derance of  tbe  evideince  is  always  for  the 
Jury.  So  that,  ordinarily,  afilrmatlve  testi- 
mony, covering  the  issue,  of  one  witness 
alone,  and  be  a  party,  and  contradicted,  is 
sufficient  to  take  tbe  case  to  the  Jury.  It  is 
the  function  of  the  Jury  to  weigh  the  testi- 
mony. University  v.  Smith,  32  Wis.  587; 
Spensley  v.  Insurance  Co.,  54  Wis.  433;  Jack- 
son V.  Town  of  Jacksonport,  56  Wis.  310,  14 
N.  W.  296;  Calder  v.  Crowley,  74  Wis.  167, 
42  N.  W.  266;  O'Brien  v.  Railroad  Co.,  92 
Wis.  340,  66  N.  W.  363.  It  cannot  be  said,  In 
this  case,  that  the  evidence  on  the  plaintiff's 
side  is  uncontradicted,  nor  that  the  evidence 
in  the  case  is  all  one  way,  nor  that  tbe  evi- 
dence would  not  support  a  verdict  for  the 
defendant  The  case  should  have  been  sub- 
mitted to  the  Jury.  The  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  caiup  jremand- 
ed  for  a  new  trial.    edbyVjOOQlC 
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BODEN  T.  MAHER  et  aL 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1887.) 
CoKTKACT— Condition  Precedent  to  Rbcovekt 

UnDKK— PlKADISO— EVIDBNCB. 

1.  A  complaint  docs  not  ELtte  a  cause  of  ac- 
tion to  recover  on  a  contract  for  grading,  by 
the  terms  of  wliich  payment  was  to  be  made  on 
tlie  certificate  of  an  engineer,  without  an  alle- 
gation that  such  certificate  was  furnished. 

2.  Certificates  of  an  engineer  as  to  the  amount 
of  worlc  done  by  a  plaintiff  under  a  contract, 
though  a  condition  precedent  to  the  right  to 
payment  under  its  terms,  are  not  admissible  in 
eTidence,  unless  the  fact  that  they  were  fur- 
nished is  pleaded. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  James  Boden,  administrator, 
against  J.  J.  Maber  and  another,  to  recover 
on  a  contract  Judgment  for  plalntifT,  and 
defendants  appeal.     Reversed. 

The  action  la  on  a  contract  for  grading  cer- 
tain lots  In  the  city  of  Milvtraukee,  to  recover 
a  balance  claimed  to  be  due  to  tbe  plaintiff's 
intestate  for  work  done  under  tbe  contract 
The  plaintiffs  intestate  made  a  contract 
with  the  defendants  whereby  he  agreed  to 
"do  all  excavating  which  said  parties  of  tbe 
first  part  [tbe  defendants]  desire  to  have 
done  upon  certain  premises  known,"  etc.,  un- 
der direction  of  the  assistant  city  engineer 
and  tbe  defendants,  for  an  agreed  price  per 
cubic  yard.  The  work  was  to  be  paid  for, 
on  tbe  certificate  of  the  assistant  city  engi- 
neer "showing  tbe  work  to  be  properly  done 
and  the  amount  of  earth  removed,"  75  per 
cent  as  the  work  progressed,  and  the  bal- 
ance six  months  after  the  completion  of  tbe 
work.  The  grading  was  to  be  completed 
by  September  1,  1892.  The  plaintiff's  intes- 
tate agreed  that  he  would  pay  to  the  defend- 
ants, "as  liquidated  damages,"  flO  a  day  for 
each  day  that  tbe  work  should  remain  un- 
completed after  September  1,  1892.  A  large 
amount  of  grading  was  done  under  tbe  con- 
tract much  of  it  after  September  1,  1892, 
4Uid  up  to  June  1,  1893,  when  the  defendants 
discharged  the  plaintiff's  intestate,  and  for- 
bade further  performance  of  the  work.  Tbe 
grading  was  then  substantially  completed, 
only  a  few  days'  work  remaining  to  be  done. 
Payments  were  made  from  time  to  time  as 
tbe  work  progressed,  and  without  certifi- 
cates of  tbe  assistant  city  engineer.  January 
16,  1893,  a  certificate  of  the  assistant  city  en- 
gineer for  all  the  work  done  previous  to  that 
date  was  furnisfaed,  and  75  per  cent  of  the 
price  was  paid.  No  fiuther  certificate  was 
furnished  before  the  commencement  of  tbe 
action.  Another  certificate,  dated  May  31, 
1894,  of  all  tbe  work  done  after  January  16, 
1893,  was  produced  upon  the  trial,  and  re- 
ceived in  evidence,  over  the  defendants'  .ob- 
jection. It  was  claimed  by  the  plaintiff  that 
all  the  work  which  the  defendants  desired 
to  have  done  before  September  1,  1892,  was 
so  done;  that  the  work  done  afterwards  was 
done  under  their  direction  and  as  they  re- 


quired it  and  to  their  satisfaction;  and  that 
they  accepted  It  fully,  as  in  compliance  with 
the  contract,  and  waived  further  perform- 
ance by  discharging  the  plaintiff's  intestate. 
The  defendants  denied  that  the  contract  bad 
been  so  pertonned,  and  claimed  to  recorei 
the  stipulated  damages  from  September  1, 
1892,  to  June  1,  1893.  Tbe  defendants  also 
insist  that  plaintilTs  action  is  premature, 
because  brought  before  the  certificate  of  the 
engineer  for  the  whole  work  had  been  fur- 
nished. There  was  a  demurrer  ore  tenns  to 
the  complaint  on  tbe  ground  that  it  does  not 
allege  that  such  certificates  bad  been  fur- 
nished. There  was  evidence  on  tbe  part  of 
tbe  plaintiff  which  tended  to  prove  that  the 
work  had  been  done  under  the  defendants' 
direction,  and  as  and  when  they  desired  it 
and  to  their  satisfaction;  that  they  accepted 
it  as  a  satisfactory  performance  of  tbe  con- 
tract; that  payments  had  been  made  during 
the  progress  of  the  worls,  without  tbe  certifi- 
cate of  tbe  assisiant  city  engineer;  and  that 
payments  bad  been  so  made  since  tbe  work 
was  stopped,  without  objection  that  tbe  con- 
tract had  not  been  satisfactorily  performed; 
while  there  was  evidence  on  the  part  of  tbe 
defendants  which  tended  to  controrert  all 
these  positions. 


Hoyt  &  Ogden,  for  appellants. 
&  Halsey,  for  respondent 


Bietbrock 


NEWMAN,  J.  (after  stating  the  facts). 
The  appellants  allege  five  several  grounds  of 
error,  which  they  de4m  sufflctent  grounds 
for  reversal  of  the  Judgment:  (1)  In  oveP' 
ruling  the  demurrer  ore  tenus;  (2)  in  receiv- 
ing in  evidence  the  engineer's  certificate  of 
January  16,  1893;  (3)  in  receiving  in  erl- 
deuce  tbe  engineer's  certificate  of  May  31, 
1894;  (4)  In  refusing  to  direct  a  verdict  for 
tbe  defendants;  and  (5)  in  directing  a  ver- 
dict for  the  plaintiff. 

1.  Payment  for  the  work  was  to  be  made 
on  certificates  of  tbe  assistant  city  engineer. 
Tbe  furnishing  of  these  certificates  was  a 
condition  precedent  to  the  right  to  demand 
or  sue  for  the  price  of  the  work.  Hudson  v. 
McCartney,  33  Wis.  331;  Bentley  v.  David- 
son, 74  Wis.  420,  43  N.  W.  139;  Wendt  v. 
Vogel,  87  Wis.  462,  68  N.  W.  761.  The  per- 
formance of  such  conditions  precedent  must 
be  both  alleged  and  proved,  or  their  per- 
formance excused,  before  there  can  be  a  re- 
covery. Association  v.  Rathlxirne,  65  Wis. 
177,  26  N.  W.  742;  Boorman  T.  Juneau  Co.. 
76  Wla  650,  45  N.  W.  675;  4  Enc.  PL  & 
Prac.  627,  63U.  So,  it  must  be  held  that  the 
complaint  failed  to  show  a  right  of  recov- 
ery in  the  plaintiff.  The  demurrer  should 
have  been  sustained. 

2,  3.  It  was  error  to  receive  the  certificates 
in  evidence.  They  were  Irrelevant  as  proof 
of  any  fact  made  relevant  by  the  pleadings. 

4.  The  plaintiff  failed  utterly  to  show,  by 
evidence  competent  to  be  received,  a  right 
to  recover,  and  a  verdict  should  have  been 
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directed  for  the  defendants  on  that  ground. 
But  there  -was  nc-  case  to  require  the  direc- 
tion of  a  verdict  for  the  defendants,  on  their 
connterclaim.  There  was  evidence  tending 
to  show  that  the  plaintiff's  intestate  had 
fully  performed  his  contract,  and  that  the 
■work  had  been  accepted  by  the  defendants 
as  a  full  performance  of  the  contract  In  that 
respect.  The  evidence  also  tends  to  show 
that  the  work  was  completed  within  the 
time  limited  by  the  contract.  The  contract 
Is  somewhat  iDdefinlte  and  elastic  as  to  the 
amount  of  work  which  was  to  be  completed 
before  September  1,  1892.  The  agreement 
Tvas  "to  do  all  txcavating  which  said  parties 
of  the  first  part  [the  defendants]  desire  to 
have  done,"  to  be  "fuUy  completed  on  or  be- 
fore September  1.  1892."  The  plaintiff's  tes- 
timony certainly  tends  to  show  that  so  much 
of  the  grading  as  the  defendants  desired  to 
bave  done  before  September  1,  1892,  was 
Uone  before  that  date.  If  so,  there  was  no 
breach  of  the  contract,  and  no  foundation 
for  a  recovery  on  their  counterclaim.  There 
certainly  was  enough  evidence  on  this  ques- 
tion to  support  a  verdict  for  the  plaintiff. 
So,  it  should,  on  that  question  at  least,  have 
Kone  to  the  Jury.  It  was  no  error  to  refuse 
to  direct  a  verdict  on  the  counterclaim.  Lei- 
ser  V.  Kleckhefer  (herewith  decided)  69  N. 
W.  979. 

5.  It  was  error  to  direct  a  verdict  for  the 
plaintltr.  The  verdict  Is  supported  neither 
by  the  plaintiff's  pleadings  nor  his  proofs. 
The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 


CONNORS  V,  STATE. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

Crimikai.  Law—  Evidence  —  Cokfessioks  —  Bdb 
eLAKT — Imstructioks. 

1.  About  half  an  hour  after  the  chief  of  po- 
lice made  a  violenr  assault  on  defendant  in  the 
jail,  to  prevent  him  from  injuring  another  pris- 
oner, defendant  made  statements  elicited  by 
questions  by  the  chief.  There  was  no  allusion 
to  the  crime  charged  against  defendant,  at  the 
time  of  the  assault  Bdd,  that  a  determination 
by  the  trial  court,  after  preliminary  inquiry, 
that  the  statemenu  were  voluntary,  would  not 
be  disturbed. 

2.  A  charge  that  the  "state  had  sought  to 
prove  defendant's  guilt  by  »  »  •  admis- 
sions, and  bj  showing  that  he  was  seen,  after 
the  burglary,  carrying  something  under  hia 
coat,"  is  not  open  to  the  objection  that  it  states 
that  defendant  was  so  seen,  and  takes  the 
question  from  the  jury. 

Error  to  circuit  court,  Ashland  county;  Jobn 
El.  Parish,  Judge. 

John  Connors  was  convicted  of  burglary, 
and  brings  error.   Affirmed. 

The  plaintiff  in  error  was  convicted  of  the 
crime  of  burglary,  and  sentenced  to  imprison- 
ment In  the  state  prison.  The  commission  of 
the  burglary  was  clearly  proved,  and  not  seri- 
ously disputed.  The  question  was  whether 
the  plaintiff  In  error  was  the  person  who 


was  guilty  Of  It  Tlie  more  Important  alleged 
en-or  Is  the  reception  of  evidence  to  prove  ad- 
missions of  guilt  made  by  the  plaintiff  In  error 
to  the  chief  of  police  while  he  was  under  ar- 
rest, and  In  his  custody.  The  testimony  dis- 
closed that  while  the  plaintiff  In  error  was  Id 
Jail,  on  the  charge  of  this  crime,  he  got  into 
an  angry  controversy  In  the  Jail  with  one  Lar- 
kln,  and  that,  when  the  chief  of  police  inter- 
fered to  restore  quiet,  he  picked  up  a  poker 
and  raised  it  towards  the  chief.  In  a  threaten- 
ing manner,  when  the  chief  seized  a  cane 
which  was  lying  on  the  floor,  and  struck  him 
several  blows  with  it,  and,  in  the  end,  forced 
him  over  a  pile  of  wood  which  was  lying  on 
the  floor.  That  seems  to  have  been  the  end 
of  tliat  matter.  After  the  expiration  of  about 
half  an  hour  the  chief  asked  the  plaintiff  in 
error,  "Did  you  have  anything  to  do  with 
this  burglary?"  He  answered,  "Yes;  I  did." 
He  then  told  the  chief  that  another  man  had 
broken  open  the  door,  and  that  he  bad  taken 
a  part  of  the  goods,  and  the  other  man  had 
taken  a  part,  and  told  where  they  had  disposed 
of  them.  Before  receiving  evidence  of  these 
admissions,  the  trial  court  made  preliminary 
Inquiry  on  the  question  whether  they  had 
been  made  freely  and  voluntarily.  It  does  not 
appear  that  the  subject  of  the  burglary  wa» 
mentioned  at  the  time  of  the  ccmtroversy  In  the- 
Jail;  nor  that  threats  had  been  made,  or  prom- 
ises given;  nor  that  the  plaintiff  In  error  had 
been  advised  to  confess.  After  soch  inquiry 
the  evidence  was  received.  The  plaintiff  Id 
error,  as  a  witness  In  his  own  behalf,  denied 
both  the  commission  of  the  crime  and  the  mak- 
ing of  the  admissions. 

D.  F.  O'Keefe,  for  plaintiff  in  error.  J.  L. 
Erdall,  Asst.  Atty.  Gen.,  for  the  State. 

NEWMAN,  J.  (after  stating  the  facts).  The 
more  important  of  the  errors  alleged  is  the 
receipt  of  evidence  of  the  alleged  admissions, 
or,  as  it  is  called,  "confession,"  of  the  plaintiff 
In  error.  It  Is  claimed  that  it  was  not  shown 
to  have  been  a  free  and  voluntary  confession. 
It  appears  that  the  trial  court  made  prelimi- 
nary Inquiry  on  this  point,  and  adjudged  It  to 
be  voluntary.  This  determination  of  the  trial 
court  Is  controlling,  unless  it  shall  be  made  to 
appear  satisfactorily  that  the  determination  Is 
clearly  against  the  evidence.  19  Am.  &  Eng. 
Enc.  Law,  629.  Such  consideration  is  due  to 
the  judgment  of  the  trial  court.  The  admis- 
sions do  not  seem  to  have  been  voluntary,  in 
the  sense  that  they  were  volunteered  or  spon- 
taneous. They  were  elicited  by  questions. 
But  all  that  Is  required  In  that  regard  is  that 
they  shall  be  made  freely  (without  compul- 
sion) and  voluntarily  (without  promise  or  per- 
suasion). Tt  does  not  appear  that  the  alleged 
assault  upon  the  plaintiff  in  error  was  made 
In  furtherance  of  any  scheme  to  procure  ad- 
missions from  him  by  fear.  On  the  contrary. 
It  seems  to  have  been  made  In  the  lawful 
purpose  of  disarming  him,  In  order  to  prevent 
him  from  Injuring  another.    There  was  no  al- 
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luslon  to  the  burglary  at  the  time,  and  the  ad- 
missions were  not  made  until  after  an  IntervaL 
Nor  does  It  appear  that  any  Inducement  what- 
ever to  a  confession  was  held  out  or  offered. 
He  was  not  told  that  It  would  be  better  for 
him  to  confess  or  to  teU  the  truth,  or  any- 
thing of  that  import.  He  was  not  asked  to 
ccmfess,  nor  threatened  with  consequences  of  a 
failure  to  confess.  None  of  these  things  are 
seriously  claimed.  The  absence  of  them  quite 
clearly  appeared.  The  testimony  of  the  chief 
of  police  was  quite  well  corroborated,  both 
as  to  the  admissions  themselves,  and  as  to  the 
Incidents  preceding.  There  is  no  real  ground 
for  questioning  the  correctness  of  the  ruling 
of  the  trial  court  that  the  admissions  were 
free  add  voluntary  in  every  legal  sense. 

Error  in  the  charge  to  the  Jury  Is  alleged. 
The  court  said,  "The  state  has  sought  to  prove 
the  defendant's  guUt  by  Introducing  certain 
alleged  confessions  and  admissions,  and  by 
showing  that  be  was  seen,  after  the  burglary, 
carrying  something  under  his  coat."  It  Is 
said  that  the  testimony  conflicts  as  to  whether 
the  plaintiff  In  error  was  seen,  after  the  bur- 
glary, carrying  Something  under  his  coat.  It  la 
claimed  that  this  Instruction  took  the  question 
from  the  Jury.  It  Is  said  to  be  equivalent 
to  an  Instruction  that  he  was  so  seen.  A  very 
simple  analysis  will  clearly  show  that  this 
is  not  the  effect  of  the  Instruction.  The  phrase 
"has  sought  to  prove  *  *  *  by  showing," 
very  clearly,  la  not  equivalent,  either  gram- 
matically or  In  the  common  usage  of  the 
language,  to  the  phrase  "has  shown"  or  "has 
proved."  And  it  should  not,  naturally,  be  ao 
understood  by  the  Jury. 

The  other  alleged  errors  do  not  require  treat- 
ment at  length.  The  Judgment  of  the  circuit 
court  is  affirmed. 


WICKHAM  V.  CHICAGO  &  N.  W.  RY.  CO. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

RAII.ROADS— ACCIDEKT    AT    ChOSSINO — FaILCRB  TO 

QiVK  SioxALS— Weight  op  Evidence— Speed 
OP  Train — Failure  to  Maintain  Fence. 

1.  Plaintiff's  intestate  started  to  cross  defend- 
ant's tracks  about  40  feet  from  the  street  cross- 
ing. He  was  detained  by  a  south-bound  freight 
train,  and,  as  the  caboose  went  by  him,  ran 
around  the  rear  of  the  train  immedintely  In 
front  of,  and  a  few  feet  from,  a  north-bound 
passenger  train.  When  he  stepped  on  the  track 
he  was  so  close  to  the  engine  that  he  was  con- 
cealed from  the  vijw  of  the  engineer.  Beld, 
that  the  fact  that  he  was  not  seen  did  not  raise 
a  presumption  that  a  proper  lookout  was  not 
kept. 

2.  In  an  action  for  injuries  resniting  in  death, 
where  four  witnesses  testified  that  the  train 
gave  the  proper  signals  of  its  approach,  the  tes- 
timony of  two  other  vritnesses,  to  the  effect  that 
they  heard  no  signals,  does  not  warrant  a  sub- 
mission of  the  issue  to  the  jury. 

3.  Where  a  city  ordinance  limits  the  speed 
of  trains  within  the  limits  to  15  miles  per  hour, 
it  is  not  negligence  to  run  the  train  at  a  speed 
of  10  miles  an  hour,  in  absence  of  any  peculiar 
circumstances  rendering  such  speed  dangerous. 

4.  The  failure  of  a  railroad  company  to  fence 
its  tracks  within  *.he  limits  of  a  city,  and  near 
one  of  its  stations,  cannot  be  regarded  as  the 


proximate  cause  of  the  death  of  plaintiff's  in- 
testate, who  was -struck  by  a  train  at  a  point 
some  distance  from  the  public  crossing. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Horace  Wlckham,  adminlstr&tor 
of  the  estate  of  James  M.  Spencer,  deceased. 
against  the  Chicago  &  Northwestern  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

This  is  an  action  to  recover  for  the  death 
of  the  plaintiff's  decedent,  James  M.  Spencer, 
a  boy  between  9  and  10  years  old.  He  was 
struck,  and  Instantly  killed,  by  the  defendant's 
passenger  train.  It  was  within  the  city  of 
Milwaukee,  and  near  the  defendant's  i>as- 
senger  station  of  Bay  View.  It  was  also  n^r 
the  point  where  the  defendant's  tracks  cross 
Potter  avenue.  The  tracks  are  here  im- 
fenced.  The  public  has  been  accustomed  to 
use  the  defendant's  roadbed  for  passing  and 
repassing  between  Potter  avenue  and  the  first 
street  to  the  north,  and  the  Bay  View  station, 
a  distance  of  about  800  feet.  There  were 
three  tracks  at  this  place,  about  9  feet  apart 
with  the  space  between  smooth  and  con'f'enient 
to  pedestrians.  At  the  time  of  the  accident  a 
freight  train  of  30  cars  and  a  cabooee  was 
passing  to  the  south  across  Potter  avenue.  The 
crossing  gates  were  down.  The  deceased  was 
seen,  at  that  time,  standing  between  the  rails 
of  the  most  easterly  track,  and  about  40  feet 
north  of  Potter  avenue.  As  soon  as  the  ca- 
boose had  passed,  he  was  seen  to  start  and  run 
in  a  direction  to  cross  the  tracks.  On  the 
westerly  track  he  was  struck  and  killed  by 
the  engine  of  a  passeng^er  train  coming  from 
the  south.  •  After  the  evidence  on  both  sides 
was  all  in,  the  court  directed  a  verdict  for 
the  defendant.  From  a  Judgment  on  that  ver- 
dict the  plaintiff  appeals. 

Elliott  &  Hlckox,  for  nppeUant  Winkler. 
Flanders,  Smith,  Bottum  &  Vilas,  for  respond- 
ent 

NEWMAN,  J.  It  Is  urged  for  the  appellant 
that  the  evidence  produced  on  his  behalf  was 
sufficient  to  require  the  submission  of  the 
case  to  the  Jury.  It  is  dalmed  that  the  evi- 
dence sufficiently  establishes  the  negligence  of 
the  defendant  In  four  several  particulars:  (1) 
It  failed  to  give  the  customary  signals  of  the 
approach  of  Its  passenger  train;  (2)  the  em- 
ployes on  the  train  failed  to  keep  a  proper 
lookout;  (3)  the  train  was  run  at  an  unusual 
and  dangerous  rate  of  speed;  and  (4)  the  road 
was  unfeneed.  It  must  be  conceded  that  if 
there  was  evidence  sufficient  to  support  a  ver- 
dict for  the  plaintiff  on  either  of  such  grounds 
of  negligence,  the  case  should  not  have  been 
taken  from  the  Jury.  The  settled  rule  is 
that  a  verdict  for  the  defendant  should  not  be 
directed  unless  the  evidence  la  practically  un- 
disputed and  all  one  way,  so  that,  by  giving  It 
the  construction  most  favorable  to  the  plain- 
tiff which  it  will  reasonably  bear.  Including  all 
reasonable  Inferences  from  It  it  Is  InsuflBdent 
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to  support  a  reidlct  in  favor  of  the  plaintiff. 
Jackson  t.  Town  of  Jacksonport,  56  Wis.  310, 
14  N.  W.  206;  Radmaun  v.  Railroad  Co.,  78 
Wis.  22,  47  N.  W.  97;  Knise  v.  Railroad  Co., 
S2  Wis.  568,  52  N.  W.  755. 

1.  Did  the  train  give  the  custoiuary  signals 
of  Its  approach?  Four  witnesses  testified  af- 
firmatively that  the  usual  signals  were  given, 
both  by  sounding  the  whistle  and  ringing  the 
bell.  They  testify  that  they  beard  the  sig- 
nals. On  the  other  hand,  two  witnesses  tes- 
tify that  they  heard  no  signals.  They  were 
where  they  could  have  beard,  but  gave  the 
matter  no  attention.  M'ould  this  testimony 
support  a  verdict  for  the  plaintiff  on  this  ques- 
tion? Apparently,  the  witnesses  are  of  equal 
credibility,  and  had  equal  opportunity  of  hear- 
ing. In  such  case  the  rule  applies:  "The  pos- 
itive testimony  of  one  credible  witness  to  a 
fact  is  entitled  to  more  weight  than  that  of  sev- 
eral others  who  testify  negatively,  or,  at  most, 
to  ccllateral  circumstances  merely  persuasive 
In  their  character."  3  Greenl.  Bv.  {  375;  Ralph 
V.  Railroad  Co.,  32  Wis.  177;  Pennoyer  v.  Al- 
len, 50  Wis.  502,  14  N.  W.  609;  Draper  ▼. 
liaker,  61  Wis.  450.  21  N.  W.  527;  Hinton  v. 
Itallroad  Co.,  65  Wis.  323,  27  N.  W.  127;  Joan- 
nes v.  Mlllerd,  90  Wis.  Q8,  62  N.  W.  &ia 
Where  the  evidence  to  prove  a  fact  is  direct 
and  positive  and  satisfactory,  and  the  evidence 
to  disprove  it  is  purely  negative,  the  positive 
proof  must  prevail.  Cook  v.  City  of  Rachie, 
49  Wis.  243,  5  N.  W.  352.  The  evidence  that 
the  signals  were  given  was  practically  undis- 
puted. 

2.  Did  the  employ^  on  the  train  fall  to  keep 
A  proper  lookout  for  persons  on  the  track? 
The  engineer  of  the  train  testifies  that  he 
was  keeping  a  lookout  ahead  of  his  train,  but 
that  he  did  not  see  the  boy.  His  failure  to  see 
the  boy  may,  perhaps,  be  explained,  consistent 
with  the  fact  of  a  proper  lookout,  by  this  con- 
tRlderation:  that  the  boy  was  concealed  from 
his  view  by  the  passing  freight  train  until  his 
<>ngine  was  upon  Totter  avenue  crossing,  and 
only  a  few  feet  from  the  boy,  who,  from  his 
nearness  to  the  engine,  was  not  then  fairly 
within  the  field  of  his  vision.  The  best  pos- 
sible lookout  could  not  have  enabled  him  to 
discover  the  boy  In  time  to  have  stopped  his 
train,  or  to  have  materially  slackened  Its 
«peed  before  it  struck  him. 

3.  Was  the  train  running  at  an  unlawful 
rate  of  speed?  It  was  estimated  by  the  en- 
jidneer  that  it  was  running  at  a  speed  of  about 
10  miles  an  hour.  The  rate  of  speed  of  trains 
in  cities  and  vilhiges  is  limited  by  law  to  15 
miles  an  hour.  Laws  1891,  c.  467.  No  doubt 
a  less  rate  of  speed  may  become  unlawful  by 
reason  of  some  peculiar  danger  of  the  situation. 
No  such  situation  is  disclosed  by  the  evidence. 

4.  Did  the  absence  of  a  fence  cause  the  ac- 
cident? Of  course,  the  absence  of  a  fence 
could  not  be  the  active,  producing  cause  of  the 
accident.  It  was  merely  a  condition  which 
possibly  rendered  the  accident  more  likely  to 
happen.    In  that  sense  It  might  be  the  cause 


of  the  accident  Ordinarily,  a  condition  is  a 
remote  cause.  The  absence  of  a  fence  might 
be  the  proximate  cause,  in  the  sense  of  the 
law,  of  an  injury  to  domestic  animals,  such 
as  are  usually  restrained  by  fences.  The  pur- 
pose of  the  railroad  fence,  as  expressed  in  the 
statute  Itself,  is  "to  prevent  cattle  and  other 
domestic  animals  from  going  on  such  rail- 
road." Rev.  St.  {  1810.  Its  purpose  is  not,  at 
least  primarily,  to  prevent  persons  from  going 
upon  the  railroad.  A  fence  is  a  clumsy  con- 
trivance for  the  exclusion  of  persons.  Espe- 
cially, for  the  exclusion  of  boys  of  the  age 
of  the  plaintiff's  decedent,  the  common  rail- 
road fence  Is  Ineffective  and  delusive.  Boys 
climb  fences  with  such  ready  facility.  To  ex- 
clude them  the  fence  must  be  both  tight  and 
high.  While  the  common  fence  might  serve 
some  useful  purpose  as  a  warning,  it  must  be 
Inadequate  for  the  purpose  of  exclusion.  It 
would  seem  that,  for  the  purpose  of  a  warning 
to  the  deceased,  the  lowered  gates  and  the 
passing  freight  train  should  have  been  ample. 
But  if  it  shall  be  held  that  to  exclude  per- 
sons from  going  upon  the  track  Is  a  purpose 
of  the  railroad  fence,  and  that  the  deceased 
lacked  the  discretion  which  should  make  him 
responsible  for  ordinary  care,  it  would  seem 
that  the  same  rules  should  be  applied  as  In  the 
case  of  domestic  animals.  It  must  then,  at 
least,  appear  with  reasonable  certainty  that 
a  fence  would  have  prevented  the  accident; 
else  the  want  of  a  fence  cannot  be  the  cause 
of  the  accident.  So,  it  Is  held,  in  the  case  of 
domestic  animals,  that  in  order  to  show  that 
the  absence  of  a  fence  was  the  cause  of  the 
Injury  it  must  be  made  to  appear  that  the  ani- 
mal came  upon  the  track  at  a  point  where  the 
company  was  bound  to  maintain  a  fence;  and 
that,  if  the  animal  came  upon  the  track  from 
adjoining  depot  grounds,  the  company  is  not 
liable.  Bennett  v.  Railroad  Co.,  19  Wis.  145; 
Bremmer  v.  Railroad  Co.,  61  Wis.  114,  20  N. 
W.  687.  This  case  Is  entirely  without  evi- 
dence to  show  where  the  boy  came  upon  the 
track.  He  first  appears  upon  the  track. 
Whether  he  came  from  the  adjoining  depot 
grounds  of  Bay  View  station,  or  from  Potter 
avenue  crossing,  Is  uncertain.  So,  on  this 
theory  of  the  purpose  of  the  railroad  fence,  the 
evidence  fails  to  show  that  the  absence  of  the 
fence  was  the  cause  of  the  death  of  the  plain- 
tiff's decedent  It  is  not  determined  whether 
the  defendant  was  required  to  fence  its  road 
at  the  place  of  the  accident  It  was  very  near 
to— perhaps  included  in— reasonable  depot 
grounds.  It  was  within  the  limits  of  a  city, 
where  danger  from  domestic  animals  upon  the 
track  would  be  comparatively  small,  and  the 
fencing  of  the  road  might  be  hiconvenlent  to 
the  public  traJBc. 

There  were  several  errors  alleged  on  the  ex- 
clusion of  the  evidence,  but  none  of  them  seem 
to  be  of  sufilclent  importance  to  require  treat- 
ment at  length,  in  the  view  which  has  been 
taken  of  the  case.  The  Judgment  of  the  cir- 
cuit court  is  affirmed.  I'^r^^l^ 
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MARKWELIi  T.  PERELB8  et  al. 
(Supreme  Court  of  Wiscoosin.    Jan.  12,  1897.) 

A  PPBAL — DlilM  ISSAL. 

An  appeal  from  an  order,  made  after  judg- 
ment, denying  a  motion  to  modify  a  judgment 
in  a  habeas  corpus  case,  will  be  dismissed, 
where,  pending  tlie  appeal,  the  judgment  has 
been  reversed. 

Error  to  circnlt  court,  Milwaukee  county; 
0.  H.  JotaoBon,  Judge. 

Habeas  corpus  proceedings  by  Nathan  H. 
Markwell,  Id  behalf  of  Fannie  P.  Markwell, 
an  Infant,  against  James  N.  Pereles  and  an- 
other.  From  an  order  refusing  to  modify  the 
Judgment,  plaintiff  brings  error.    Dismissed. 

For  prior  opinion,  see  69  N.  W.  798. 

Miller,  Noyee,  Miller  &  Wahl  and  John  C. 
Spooner,  for  plaintiff  in  error.  Winkler,  Flan- 
ders, Smith,  Bottum  &  Vilas,  for  defendants 
In  error,     • 

PINNET,  3.  This  Is  a  writ  of  error  to  re- 
verse an  order,  made  after  judgment  In  a 
habeas  corpus  case,  denying  a  motion  to  mod- 
ify such  judgment  The  judgment  in  that 
case  having  been  reversed,  there  is  no  occa- 
sion for  further  prosecution  of  this  writ,  and 
It  Is  therefore  dismissed. 


MILBADER  et  aL  t.  SCHOTTBN  et  al. 
(Supreme  Court  of  WisooDsin.   Jan.  12,  1897.) 

Appealable  Orders— Uotiox  to  Elect. 

An  order  refusing  to  compel  plaintiff  to 
elect  on  which  cause  of  action  he  will  rely  is 
not  appealable,  not  being  included  in  the  ap- 
pealable ordets  enumerated  in  Laws  1896,  c. 
212. 

Appeal  from  superior  court,  Milwaukee 
county;   R.  N.  Austin,  Judge. 

Action  by  J.  M.  Milbauer  and  others 
against  Adellna  Schotten  and  others.  From 
an  order  denying  a  motion  by  deienoants, 
they  appeal.     Dismissed. 

Henry  L.  Buxton,  for  appellauta.  Toohey 
A  Gilmore,  for  respondents. 

MARSHALL,  J.  The  defendants,  conceiv- 
ing that  the  complaint  contains  a  cause  of 
action  for  a  recovery  on  an  express  contract, 
and  also  upon  qnantum  meruit,  moved  the 
court  for  an  order  lequirlng  plaintiffs  to  elect 
upon  which  cause  of  action  they  would  rely. 
The  motion  was  denied,  and  defendants  ap- 
pealed from  the  order  entered  in  accordance 
therewith. 

Appeals  from  orders  are  regulated  by  chap- 
ter 212,  Laws  1895,  and,  respecting  orders 
entered  in  actions  before  judgment,  it  pro- 
vides that  only  the  following  may  be  so  car- 
ried to  the  supreme  court  for  review:  An 
order  affectltg  a  substantial  right,  made  In 
an  action  where  such  order,  in  effect,  deter- 
mines the  action,  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken;  an 


order  which  refuses,  continues,  or  modifies 
a  provisional  remedy,  or  grants,  refuoea. 
modifies,  or  dissolves  an  injunction,  or  seta 
aside  or  dismisses  a  writ  of  attachment  for 
irregularity;  or  when  it  sustains  or  ovw-- 
rules  a  demurrer.  This  appeal  is  not  from 
such  an  order,  and  hence  must  be  dismissed. 
The  appeal  is  dismissed. 


PFISTER  T.  SMITH  et  aL 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

COUST  COMMISSIONEBS — JUBOMEST   BT    DsPACLT — 

Vacatios — SurnciKscT  or  Sbowiso. 

1.  Under  Rev.  8L  {  2815,  providing  that  a 
oonrt  oommlssioner  may  exercise  the  powers  of 
a  circuit  judge  at  diambers,  except  witere  tlie 
statutes  authorize  an  order  to  be  made  "by  tiie 
presiding  judge  or  by  the  dicuit  judge,  asinj: 
such  words  of  designation";  and  section  iHHf). 
declaring  that  an  order  for  service  of  SDmnioDs 
witiu>ut  the  state  mar  be  made  by  the  oonrt  or 
a  judge  tliereof,— such  order  may  be  made  by  a 
court  commissioner. 

2.  A  general  appearance  and  motion  by  de- 
fendants to  set  aside  a  default  on  the  groand  of 
excusable  neglect  waives  all  defects  in  the  sctt- 
ice. 

8.  A  motion  to  vacate  a  judgment  by  defanlt 
for  money  loaned  ^  foreign  firm,  based  on  the 
affidavit  of  defendants'  attorney  tliat  be  was  di- 
rected to  enter  an  anpearance,  but  neglected  to 
do  so  because  he  did  not  know  that  they  had 
been  personally  served,  and  the  affidavit  of  one 
of  the  partners  that  the  loan  was  to  his  co- 
partner personally,  was  properly  denied,  where 
defendants  failed  to  furnish  tbeir  attorney  with 
the  facts  relied  on  as  a  defense  till  a  month 
after  rendition  of  judgment,  and  plaintitrB 
counter  atlidavit  showed  tiiat  the  money  was 
used  by  the  firm. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  0.  Ludwig,  Judge. 

Action  by  Charles  F.  Pflster  against  Frank 
M.  Smith  and  others.  From  an  order  denying 
a  motion  to  set  aside  a  judgment  by  default, 
defendants  appeal.    Affirmed. 

The  action  was  commenced  January  21), 
1896,  to  recover  upward  of  ?47,000,  alleged  to 
be  due  for  money  loaned  to  the  defendants  as 
partners.  Pursuant  to  an  order  regularly 
made  on  the  2lBt  day  of  January,  1890,  by  a 
court  commissioner  for  Milwaukee  county,  the 
summons  and  complaint  were  persoaaliy  serv- 
ed on  the  defendants  at  Boston,  in  the  state 
of  Massachusetts,  on  the  23d  day  of  January, 
1896.  The  property  of  defendants,  situatcil 
In  this  state,  was  duly  attached  by  proper  pro- 
ceedings in  the  case,  January  20,  1896.  Sncn 
proceedings  were  had  that  the  attached  prop- 
erty was  sold  accoidlng  to  law,  for  ^7,000,  on 
the  13th  day  of  February,  1896.  Judgment 
was  duly  rendered  by  default,  the  same  day. 
for  $41,348.52.  On  the  11th  day  of  March 
thereafter,  notice  of  motion  was  served  on 
plaintiff's  attorneys  for  an  order  setting  aside 
the  default,  and  allowing  defendants  to  come 
In  and  defend.  Such  motion  was  based  on  a 
verified  answer,  denying  that  plaintiff  loaned 
to  the  defendants  any  of  the  money  mentioned 
In  the  complaint,  save  and  except  the  sum  of 
Sl.OOO,  which  sum  was  admitted  to  have  been 
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due  and  unpaid  at  the  time  of  the  commence- 
ment  of  the  action,  with  Interest  thereon  from 
December  26,  1895.  The  motion  was  also 
based  on  an  afBdavlt  by  Charles  T.  Hlckoz, 
one  of  the  attorneys  for  the  moTing  parties,  to 
the  effect  that  defendants,  at  their  place  of 
residence,  Boston,  Mass.,  on  the  20th  day  of 
January,  1896,  assigned  their  property  to 
Charles  H.  Edson  and  Charles  W.  Flfleld,  ta 
the  benefit  of  creditors;  that,  on  the  Slst  day 
of  January  thereafter,  such  assignees  Instmct- 
ed  the  firm  of  attorneys,  of  which  the  affiant 
was  a  member,  to  enter  an  appearance  In  the 
action  for  defendants;  that  affiant  did  not 
know  that  service  had  been  made  personally 
on  defendants,  and  for  that  reason,  and  on  ac 
count  of  the  press  of  bnsiness,  he  neglected  to 
carry  ont  his  Instructions.  There  was  also  an 
affidavit  by  defendant  Stoughton  to  the  effect 
that  all  the  sums  of  money  mentioned  in  the 
complaint,  save  and  except  about  ^,000,  were 
loaned  to  defendant  Smith  personally,  and 
that  $2,000  of  such  sum  was  paid  before  the 
commencement  of  the  action.  In  opposition 
to  the  motion,  there  was  an  affidavit  by 
Charles  Quarles,  one  of  plaintiff's  attorneys; 
also  one  by  W.  C.  Quarles,  and  one  hy  Charles 
F.  Pflster.  The  latter  was  to  the  effect  that 
such  piDceedings  were  duly  had  in  a  conrt  of 
the  state  of  Massachusetts  having  jurisdiction 
of  the  subject;  that  the  assl^ment  made  by 
defendants,  January  20th,  was  set  aside,  and 
the  assets  of  the  defendants  taken  possession 
of  by  an  assignee  appointed  by  such  court  for 
the  purpose  of  administering  the  same  under 
the  insolvent  laws  of  such  state,  which  laws 
provide  for  a  discharge  of  the  Insolvent  from 
bis  debts  in  a  manner  not  recognized  by  the 
laws  of  this  state;  tliat  plaintiff  resides  in  this 
state,  and  that  substantially  all  the  other  cred- 
itors are  nonresidents;  that  all  the  moneys 
loaned  by  plaintiff  were  used  by  the  defend- 
ants as  firm  capital.  The  motion  was  denied 
and  from  the  order  entered  thereon  this  ap 
peal  was  taken. 

Elliott,  Hlckox  &  Grotto,  for  appellants . 
Quarles,  Spence  &  Quarles,  for  respondent. 

MARSHATJi,  J.  (after  staUng  the  facU). 
The  first  question  raised  on  this  appeal  is:  Has 
a  court  commissioner  power  to  grant  an  order 
for  the  service  of  a  summons  by  publication, 
or,  in  Ueu  thereof,  service  without  the  state, 
under  section  2040,  Rev.  St?  That  provides 
that  such  an  order  may  be  made  by  the  court 
or  a  Judge  thereof.  Section  2815,  Rev.  St, 
provides  that  "where  these  statutes  authorise 
an  order  or  proceeding  to  be  made  or  taken  by 
the  presiding  Judge,  or  by  the  circuit  Judge, 
using  such  words  of  designation,  no  county 
judge  or  court  commissioner  can  act.  Elxcept 
as  so  provided,  or  otherwise  expressly  directed 
In  particular  instances,  a  county  judge  or 
court  conunissioner  may  exercise  within  his 
county  the  powers,  and  shall  be  subject  to  the 
restrictions  thereon,  of  a  drcnlt  Judge  at 
chambers,  according  to  existing  practice  and 


tfaeae  statutes,  In  all  actions  or  proceedings  in 
courts  of  record."  Under  snch  section,  Qte 
word  "Judge"  must  be  construed  to  Include 
county  Judge  or  court  commissioner.  Clark  v. 
Bergenthal.  52  Wis.  103,  8  N.  W.  885.  It  fol- 
lows tliat  section  2640,  taken  in  connectioD 
with  section  2816,  Bev.  St.,  must  be  construed 
a«  if  It  read:  "The  court,  or  Judge  thereof, 
or  the  county  Judge,  or  any  court  commlssion- 
«r  of  the  oounty  in  which  the  action  Is  com- 
menced, may  make  an  order  for  service  by 
publication,"  etc.  Moreover,  In  this  case  the 
general  appearance  by  defendants,  and  motion 
to  set  aside  the  default  on  the  ground  of  ex- 
cusable neglect,  constitutes  a  waiver  of  all 
questions  of  Jurisdiction  and  defects  in  the 
service.  Dlkeman  y.  Struck,  76  Wis.  SS2,  45 
N.  W.  118;  Heating  Co.  v.  Sloteman,  67  Wis. 
118,  80  N.  W.  241. 

A  motion  to  set  aside  a  Judgment  taken  by 
default  is  addressed  to  the  sound  discretion  of 
the  court,  and,  in  order  to  disturb  its  decision, 
it  must  be  made  to  appear  clearly  that  there 
has  been  an  abuse  of  such  discretion.  Kalck- 
hoff  V.  Zoehrlaut  48  Wis.  874;  Seymour  v.  Su- 
pervisors, 40  Wis.  02.  Unless  the  answer 
tendered  sets  forth  facts  sufficient  to  oonstl- 
tute  a  good  and  meritorious  defense,  and  the 
default  is  satisfactorily  excused,  the  motion 
may  properly  be  denied.  Bank  v.  Bobbins,  67 
Wis.  08,  29  N.  W.  20tt,  883.  Here  it  appeorst 
that  the  defendants  failed  to  make  any  effort 
wliatever  to  defend  the  action  before  Judg- 
ment, and  though  the  answer  thereafter  ten- 
dered, on  the  motion  to  open  the  default,  is  in 
their  names,  and  verified  by  one  of  them,  the 
asBignee  appointed  by  the  Massachusetts  court 
in  the  insolvency  proceedings  appears  to  be 
the  real  moving  party.  The  end  sought  ob- 
viously is  to  obtain  possession  of  the  property 
in  this  state  for  administration  in  such  in- 
solvency proceedings.  The  assignees  ap- 
pointed in  the  first  instance  by  the  defendants 
appear  to  have  had  full  authority  to  act  in 
their  bdialf.  They  knew  of  the  commence- 
ment of  the  action  on  the  23d  day  of  Janu- 
ary, 1S9C  yet  gave  no  directions  to  the  attor- 
ney to  defend  prior  to  the  rendition  of  the 
Judgment.  He  was  directed  by  letter,  dated 
the  29th  day  of  January,  1896,  to  appear  and 
put  In  some  kind  of  an  answer  for  the  purpose 
of  keeping  the  case  open.  That  can  hardly 
be  called  a  direction  to  defend.  Nothing  fur- 
ther was  done  till  about  the  9th  day  of  March, 
1896,  when  the  proposed  answer,  tendered  on 
the  motion,  was  forwarded  to  the  attorney 
to  enable  him  to  make  such  motion.  From 
this  it  is  clear  that  defendants  and  their  as- 
signees wholly  neglected  to  put  their  attorney 
In  possession  of  the  facts,  so  that  he  could  ei- 
ther advise  them  respecting  the  case,  or  in- 
terpose an  answer  in  their  belialf,  till  nearly 
a  month  after  the  rendition  of  Judgment;  and 
no  satisfactory  excuse  for  such  neglect  appears 
in  the  moving  papers.  The  affidavit  of  the  at- 
torney is  to  the  effect  that  he  did  not  appear 
In  time  liecause  he  did  not  know  that  personal 
service  Iiad  been  made  upon  the  defendants  in 
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Massachusetts;  but  no  satisfactory  excuse  Is 
offered  why  such  defendants,  or  their  as- 
signees, did  not  give  the  attorney  such  In- 
formation, or  why  he  did  not  obtain  the  same 
himself  from  the  records  of  the  court.  More- 
over, if  be  bad  been  fully  possessed  of  all  the 
facts  in  that  regard,  he  could  not  have  inter- 
posed an  answer  because  of  the  failure  of  de- 
fendants, nnd  their  assignees,  as  before  stat- 
ed, to  furnish  him  with  a  statement  of  the 
facts  relied  upon  as  a  defense.  In  view  of 
these  facts,  and  the  showing  that  the  money 
loaned,  whether  direct  to  Smith  or  to  both  de- 
fendants, was  used  In  the  business  of  the 
partnership,  we  cannot  say  that  the  record 
shows  a  clear  abuse  of  Judicial  discretion  in 
the  making  of  the  order  appealed  from;  hence 
the  order  must  be  affirmed.  The  order  is  af- 
firmed. 


BEURHAU8  et  al.  t.  CITY  OF  WATER- 
TOWN. 
<Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

WlLM  —  COSSTRl'CTION  —  DbVISB  IS  TRUST  —  Rb- 
STKAINT  Olf  AUENATION— DBVISB  TO  CiTT — NoK- 

ACCEPTANCB  —  Passive    Trust  —  Indefinitb- 

NBSa. 

1.  Testator  bequeathed  certain  property  in 
trust  to  his  executors  to  ^ay  the  income  to  his 
wife  and  son,'  and  on  their  death  to  convey  to 
a  city  in  trust  for  designated  charitable  pur- 
poses. The  will  proTided  that  certain  parcels 
of  such  real  estate  "shall  not  be  sold  or  incum- 
bered." Bdd,  that  the  limitation  as  to  the 
alienation  applied  only  to  the  first  executors 
during  the  lives  of  the  widow  and  son,  and  was 
valid. 

2.  Under  Rev.  St.  §  931,  conferring  on  cities 
the  power  to  establish  a  public  library,  and  sec- 
tion 1499,  charging  cities  with  the  relief  of  its 
resident  poor,  a  city  whose  charter  provides 
that  the  council  may  acquire  lands  by  devise 
for  public  purposes  has  the  power  to  accept 
lauds  devised  to  the  city  for  establishing  and 
maintaining  a  public  library,  and  for  establish- 
ing a  home  for  the  aged  and  poor. 

3.  Testator  bequeathed  his  property  in  trust 
to  his  executors  to  pay  the  income  to  his  widow 
and  son.  At  their  death  the  real  estate  was  to 
l)e  conveyed  to  the  city  in  trust  for  charitable 
purposes  specified.  A  designated  tract  was,  how- 
ever, directed  to  be  at  once  conveyed  to  the 
city  for  an  "old  Indies'  home."  The  city  coun- 
cil, by  resolution,  decided  that  it  was  not  advis- 
able to  establish  such  a  home.  Eeld,  that  the 
tract  devised  for  that  purpose  fell  bade  into  the 
general  fund,  to  be  conveyed  to  the  city  on  the 
death  of  the  widow  and  son. 

4.  A  devise  to  a  city  for  the  establishment 
and  maintenance  of  a  public  library  and  busi- 
ness men's  club  is  not  invalid  for  the  reason 
that  the  city  has  no  power  to  establish  and 
maintain  a  club,  such  provision  being  a  mere 
accessory  to  the  principal  devise  for  library 
purposes. 

5.  Testator  devised  property  to  his  executors 
in  trust  to  pay  the  income  to  his  widow  and  son, 
nnd  on  their  death  to  convey  the  same  to  the 
city  in  trust  for  specific  public  and  charitable 
imrposes.  Heid,  that  the  trust  thus  created  in 
the  city  was  not  invalid  as  passive  and  indefi- 
nite. 

6.  The  city  has  power,  under  the  trust,  to  sell 
such  portion  of  the  real  estate  so  conveyed  to 
it  as  may  be  necessary  co  carry  out  the  objects 
of  the  trust. 

7.  The  trust  to  the  city  is  not  invalid  for  the 
reason  that  the  amounts  to  be  used  for  the  re- 


spective trust  purposes  are  not  designated   in 
the  will. 

8.  Testator  devised  certain  lands  to  a  city, 
to  be  used  as  the  location  for  a  house  for  lh« 
aged  and  poor,  and  a  certain  other  tract  to  be 
used  as  a  driving  park  and  agricultural  grrounds. 
Held  that,  as  the  evident  intention  of  the  will  is 
that  the  lands  so  devised  should  be  perpetually 
used  for  the  purposes  mentioned,  the  devisv« 
were  void,  under  Rev.  St.  fi  2038,  2039,  forbid- 
ding the  suspension  of  the  power  of  alienation 
beyond  two  fives  in  being. 

Appeal  from  circuit  court,  Jefferson  conn- 
ty;  John  R.  Bennett,  judge. 

Suit  In  equity,  brought  by  Diego  H.  Benr- 
liaus  and  William  Humphrey,  executors  of 
the  last  will  of  John  W.  Cole,  deceased. 
against  Eliza  C.  Cole,  Oscar  A.  Cole,  and  the 
city  of  Watertown,  to  obtain  a  constroction 
of  the  wlU  as  to  the  validity  of  certain  be- 
quests made  to  defendant  city.  From  a  de- 
cree sustaining  the  bequests  to  the  city,  com- 
plainants and  the  defendants  Eliza  C.  Cole 
and  Oscar  A.  Cole  appeal.  .  Reversed. 

This  is  an  action  In  equity  for  the  construc- 
tion of  the  will  of  John  W.  Gole,  deceased, 
late  of  the  city  of  Watertown.  Benrhaus 
and  HuAiphrey  are  the  executors,  duly  quali- 
fied, and  acting;  and  Oscar  A.  Cole  and 
Eliza  C.  Cole  are  respectively  the  son  and 
widow  oi  the  deceased,  and  his  only  heirs  at 
law.  Cole,  the  testator,  died  February  17. 
1804,  and  his  will  was  duly  probated  April 
4,  1894.  By  the  first  clause  of  the  wIU  the 
testator  made  the  usual  direction  for  tbi- 
payment  of  the  expenses  of  bis  last  sickness 
and  funeral  and  all  bis  Just  debts.  By  the 
second  clause  he  gave  to  bis  wife  and  sou  iii 
fee  certain  described  real  estate  In  the  town 
of  Lake  Mills  and  the  city  of  Watertown; 
also  $5,000  of  bank  stock;  with  provisions 
for  compensation  In  money  in  the  case  of 
the  sale  of  tbe  real  estate  or  bank  stock  be- 
fore  his  death.  The  remaining  provisions  of 
the  will  are  as  follows:  "Third.  I  hereby 
give,  devise,  and  bequeath  unto  my  executors 
or  trustees  hereinafter  named,  all  the  rest 
and  residue  of  my  property  and  estate,  both 
real  and  persoual.  In  whatever  It  may  consist. 
or  wherever  situated,  at  the  time  of  my  de- 
cease, in  trust  for  the  following  purposes: 
To  have  the  full  charge,  management,  and 
control  thereof;  and  I  direct  that  tbey  shall 
keep  all  buildings  Insured,  and  in  a  proper 
state  of  repair,  and  to  collect  and  receive  the 
rents.  Issues,  and  profits  thereof;  and  also 
my  interest  money  which  may  become  due 
and  payable  on  all  securities  and  Investments 
belonging  to  my  estate;  and  to  pay  the  cost.-* 
of  said  repairs  and  insurance,  and  the  annu- 
al taxes  and  assessments  that  may  be  levied 
and  assessed  upon  my  estate,  and  expenses  of 
administering  said  trust,  out  of  the  money 
so  collected  for  rents  and  Interest;  and  the 
balance  of  the  money  so  collected  and  re- 
ceived for  rents  and  interest  as  aforesaid,  1 
hereby  direct  shall  be  paid  to  my  beloved 
wife,  Eliza  C.  Cole,  and  to  my  son,  Oscar  A. 
Gole,  from  time  fo  time,  as  the  same  are  col- 
lected, one-third  part  thereof  In  addition  to 
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the  sam  of  six  thonsand  dollars  and  accumu- 
lated interest  thereon,  being  about  eight 
thousand  dollars,  heretofore  advanced  by  me 
to  my  said  wife,  which  is  intended  and  to  be 
received  by  her  In  lieu  of  her  dower  right 
in  my  estate,  the  same  to  be  paid  regularly 
as  It  is  collected  during  her  natural  life,  and 
the  remaining-two  thirds  of  said  rents  and 
interest  moneys  to  be  paid  to  my  son,  Oscar 
A.  Cole.  And  after  the  decease  of  my  wife 
I  will  and  direct  that  the  whole  amount  of 
«aid  rents  and  interest  moneys  be  paid  by 
my  trustees  hereinafter  named  to  my  son, 
Oscar  A.  Cole,  in  case  he  survives  my  wife. 
I  will  and  direct  that  this  trust  shall  con- 
tinue for  the  purposes  above  mentioned  for 
.and  during  the  natural  life  of  my  wife,  Eliza 
C.  Cole,  and  my  son,  Oscar  A.  Cole.  Should 
the  persons  hereinafter  nominated  and  ap- 
pointed as  ekecutors  and  trustees,  or  any  of 
them,  die,  or  refuse  to  accept  the  trust,  the 
vacancy  thus  caused  shall  be  filled  by  ai>- 
{lointment  by  the  county  court,  or  the  judge 
thereof,  for  Jefferson  county,  who  Is  hereby 
authorized  and  requested  to  make  the  same 
subject  to  the  approval  of  the  parties  Inter- 
-ested  in  my  estate.  I  hereby  direct  that  my 
said  executors  or  trustees  shaU  receive  such 
■compensation  for  fheir  services,  to  be  paid 
by  or  retained  out  of  my  estate,  as  the  coun- 
ty Judge  of  said  county  may  from  time  to 
time  fix  and  allow.  I  further  will  and  direct 
that  my  lot  on  the  southeast  comer  of  Sec- 
ond and  Main  streets,  being  lot  three  (3)  in 
block  (10)  In  the  First  ward  of  the  city  of 
Watertown,  my  twenty  acres  in  the  Seventh 
ward  of  said  dty,  and  my  two  farms  near 
Marshall,  in  Dane  county,  Wisconsin,  shaU 
not  be  sold  nor  incumbered,  but  other  proper- 
ty not  herein  otherwise  provided  or  disposed 
of  may  be  sold,  if  deemed  advisable.  I  also 
;;ive  and  devise  unto  my  son,  Oscar  A.  Cole, 
•during  bis  lifetime,  the  free  use  of  my  farm, 
described  as  the  'east  half  of  the  northwest 
<]uarter  of  section  twenty-eight  (28),  In  the 
town  of  Emmet,  county  of  Dodge,  and  the 
fstate  of  Wisconsin,'  which  is  commonly 
known  as  the  'Race  Track.'  After  the  death 
of  my  wife  and  my  son,  Oscar  A.  Cole,  and 
the  trust  heretofore  created  by  and  under 
this  will  has  been  fully  carried  out  and  per- 
formed, I  then  will  and  direct  that  my 
trustees  hereinafter  named,  or  their  succes- 
sors, shall  convey  the  title  to  and  turn  over 
the  possession  and  control  of  all  real  estate 
And  personal  property  which  may  have  come 
into  their  possession  as  my  trustees,  unto 
the  city  of  Watertown,  in  the  state  of  Wis- 
consin, In  trust  for  the  following  purposes, 
and  upon  the  conditions  hereinafter  set  forth : 
First  The  establishment  and  maintenance 
of  a  pubUc  library  and  a  busiress  men's  club 
room.  Second.  The  establishment  and  main- 
tenance of  a  home  for  aged  and  poor  people 
of  the  city  of  Watertown;  and  it  Is  my  fvill 
and. wish  that  the  twenty  acres  of  land  I 
own  in  the  Seventh  ward  of  said  city,  be 
used  as  a  location  for  said  home.    I  also  will 


and  direct  tliat  my  residence  on  C^man 
street,  In  the  First  ward  of  the  city  of 
Watertown,  be  fitted  up  by  said  city  for  an 
old  ladies'  home,  if  it  shall  be  deemed  ad- 
visable. I  will  and  direct  that  my  executors 
and  trustees  shall,  as  soon  after  my  demise 
as  is  convenient,  convey  and  transfer  title 
and  possession  of  said  homestead,  consisting 
of  all  of  block  one  (1)  of  Pritchard's  Second 
addition  to  Watertown,  except  a  piece  In  the 
northwest  comer,  heretofore  conveyed  to 
Harriet  Giles,  to  the  said  city  of  Watertown. 
The  said  city  of  Watertown  is  hereby  au- 
thorized and  directed  to  purchase  suitable 
g^rounds  upon  which  to  erect  a  library  and  club 
house  building,  to  erect  and  pay  for  the  same 
out  of  any  funds  that  may  be  in  Its  hands  In 
the  nature  of  personal  securities  or  money.  I 
also  will  and  direct  that  my  farm  Just  north 
of  the  dty,  and  commonly  called  .the  'Race 
Track  Farm,'  shall  be  used  by  the  city  as  a 
driving  park  and  agricultural  grounds  after 
the  death  of  my  son,  Oscar.  In  event  the 
said  city  shall  decline  to  accept  said  properly 
in  trust  for  the  purposes  above  named,  then 
my  trustees  are  directed  to  sell  said  prop- 
erty, and  divide  the  proceeds  thereof  among 
my  next  of  kin  according  to  law.  It  is  the 
wish  and  expectation  of  my  wife  and  son, 
Oscar,  to  make  ample  provision  for  my 
grandchild,  the  daughter  of  my  said  son, 
Oscar,  and  for  that  reason  I  make  none  in 
this  will.  1  do  hereby  appoint  my  son,' 
Oscar  A.  Cole,  C.  B.  Skinner,  and  Christian 
May,  all  of  the  city  of  Watertown,  executors 
and  trustees  of  this,  my  last  will  and  testa- 
ment, with  full  confidence  that  they  will 
faithfully  and  prudently  execute  the  trust 
hereby  reposed  in  them." 

Following  the  attestation  clause  of  the  will 
was  the  following  certificate:  "Eliza  C.  Cole, 
wife  of  John  W.  Cole,  and  Oscar  A.  Cole, 
bis  son,  all  of  the  city  of  Watertown,  and 
state  of  Wisconsin,  do  certify  that  they  have 
read  the  foregoing  last  will  of  the  said  John 
W.  Cole,  and  know  its  contents,  and  do  con- 
sent to  the  same,  and  will  accept  without 
contention  the  provisions  therein  made  for 
them.  Witness  our  hands  this  nineteenth 
day  of  July,  1892.  Oscar  A.  Cole.  Eliza  C. 
Cole." 

Upon  the  trill  the  will  and  the  Inventory 
and  appraisal  were  put  in  evidence.  The  in- 
ventory contains  the  bank  stock  of  $5,000 
and  $195  of  othei  personal  property.  All  the 
rest  of  the  property  is  real  estate,  and  par- 
ticularly mentioned  in  the  will.  The  home- 
stead, however,  on  Glyman  street,  devised  to 
the  city  in  trust  for  an  old  ladies'  home.  Is 
not  in  the  inventory.  The  whole  amount  of 
real  estate  in  the  inventory  Is  appraised  at 
$74,300.  Of  this  the  farm  In  Lake  Mills,  ap- 
praised at  $8,000,  and  lots  6  to  12,  block  15, 
and  lots  6  to  9,  block  16,  Cady's  addition  to 
Watertown,  appraised  at  $2,000,  are  specific- 
ally devised  to  Eliza  O.  and  Oscar  A.  C!ole. 
Lot  3,  block  10,  is  appraised  at  $20,000,  the 
20  acres  in  the  Seventh  ward  at  $2,500,  and 
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the  two  farms  in  Dane  connty  at  $25,000, 
making  a  total  of  $47,500.  The  race  traclc 
farm  is  appraiseC  at  $8,000,  and  tiie  lots  in 
Second  ward  are  appraised  at  $8,800.  The. 
evidence  also  shows  that  the  executors  sub- 
mitted the  following  communication  to  the 
common  council  of  the  city,  May  17th,  1894: 
"To  the  Common  Council  of  the  City  of  Wa- 
tertown:  The  undersigned,  executors  of  the 
last  will  of  the  late  John  W.  Cole,  respectfully 
call  the  attentlcm  of  the  common  council  to 
the  provisions  of  said  will  which  concern  the 
city  of  Watertown.  In  the  opinion  of  the 
undersigned,  some  action  by  the  board  is  req- 
uisite as  to  the  acceptance  of  the  trust  cre- 
ated by  said  will  in  respect  to  said  city. 
The  undersigned  do  not  deem  it  necessary 
to  mention  specially  the  terms  of  said  will, 
as  they  are  informed  that  the  city  is  in  pos- 
session of  a  certifled  copy,  and  are  conse- 
quently appraised  of  its  contents."  Tills 
communication  was  referred  to  the  judiciary 
committee  of  the  council,  which  subsequent- 
ly made  the  following  report  thereon  to  the 
council:  "Yow  committee  on  Judiciary,  to 
whom  was  referred  a  certified  copy  of  the 
last  will  of  John  W.  Cole,  deceased,  and  the 
communication  of  the  executors  of  said  will 
of  May  17,  1894,  in  regard  to  the  same,  re- 
spectfully report  as  follows:  Your  commit- 
tee submitted  the  will  to  the  city  attorney 
for  a  legal  construction  of  the  same,  and 
from  the  opinion  furnished  (which  is  In  writ- 
ing) your  committee  comes  to  the  conclusion 
that  there  are  two  separate  and  distinct  pro- 
visions in  said  will.  Independent  of  each  oth- 
er, as  affecting  the  city  of  Watertown: 
First,  the  devise  of  the  homestead  for  use  as 
an  old  ladles'  home  is  a  present  considera- 
tion, while  the  devise  of  the  other  property 
to  the  city  can  only  be  considered  after  the 
death  of  Mrs.  Eliza  C. '  Cole  and  Oscar  A 
Cole.  After  fully  considering  the  first  de- 
vise to  the  city,  your  committee  comes  to  the 
conclusion  that  the  common  council  should 
not  now  fit  up  the  homestead  for  the  pur- 
pose named  in  said  will,  for  the  reason  that 
the  expense  of  fitting  up  and  maintaining 
the  home  is  too  great  a  burden  upon  our 
taxpayers.  The  law  now  places  the  support 
of  the  poor  upon  the  county,  and  there  is  no 
good  reason  why  this  city  should  take  a 
great  share  of  this  burden  entirely  upon  it- 
self. Your  committee  therefore  submit  the 
following  preamble  and  resolution:  'Where- 
as, the  late  John  W.  Cole,  of  this  city,  has 
devised  to  the  city  of  Watertown  bis  home- 
stead, and  provided  In  bis  will  that  it  may 
be  at  once  fitted  up  for  an  old  ladies'  home, 
if  it  shall  be  deemed  advisable;  and  where- 
as, the  cost  of  fitting  up  and  maintaining  the 
same  for  the  puri)ose  mentioned  Is  greater 
than  the  city  can  at  the  present  time  afford: 
Therefore,  resolved,  that  the  common  council 
do  not  deem  it  advisable  at  the  present  time 
to  fit  up  and  maintain  the  said  homestead  for 
the  purpose  mentioned  in  said  will.' "  The 
resolutions  recommended   were  adopted  by 


the  council  June  19th,  1894.  Tbe  devise» 
and  bequests  in  favor  of  the  city  were  at- 
tacked by  the  heirs  at  law  as  invalid.  Tbe 
circuit  court,  however,  held  them  all  valid, 
and  the  htiUrs  at  law  and  the  executors  ap- 
pealed. 

yv.  H.  nogers  and  L.  B.  Caswell,  for  ap- 
pellants.   Harlow  Pease;  for  respondent. 

WIN8LOW,  J.  (after  stating  the  facts). 
Although  the  language  of  the  will  before  us 
is  Bomewliat  confused,  and  tbe  arrangement 
of  the  provisions  Illogical,  careful  reading  of 
the  entire  document  renders  tbe  general  in- 
tent of  the  testator  quite  plain.  Tbe  general 
intent  or  plan  seems  to  us  to  have  been  as 
follows:  First.  The  testator  desired  his  wid- 
ow and  son  to  receive  certain  real  estate  or 
its  equivalent  in  fee,  together  with  $5,000  in 
certain  specified  Iwnk  stock.  Second.  He 
wished  to  place  in  the  hands  of  his  execu- 
tors ail  his  remaining  property,  in  trust  to 
manage,  invest,  and  reinvest  tbe  same,  pay- 
ing over  the  Income  to  his  widow  and  son 
during  their  lives,  as  directed  in  the  wiU. 
with  power  of  sale  of  ail  real  estate,  save 
that  lot  3,  block  10,  and  the  20  acres  in  Sev- 
enth ward  of  the  city  of  Watertoim.  aa>l 
the  two  farms  in  Dane  county,  were  not  to 
be  sold  or  incumbered  by  the  executors.  By 
subsequent  clauses  this  branch  of  tbe  scheme 
was  modified  somewhat,  apparently  as  tlie 
result  of  afterthought,  so  that  the  race  track 
farm  was  taken  out  of  the  general  trust  dur- 
ing his  son's  life,  and  tiie  free  use  thereof 
given  to  the  son;  and  his  homestead  was  tn 
be  conveyed  at  once  to  the  city,  to  be  fiite.l 
up  by  the  city  as  an  old  ladles'  home,  if  the 
city  deemed  it  advisable  so  to  do.  Third. 
After  the  death  of  his  wife  and  son,  he  de- 
sired his  executors  to  convey  to  the  city  of 
Watertown  all  his  remaining  real  and  per- 
sonal estate  in  trust  for  certain  uses  and 
under  certain  conditions,  viz.:  (1)  That  it 
should  establish  and  maintain  a  public  li- 
brary and  business  men's  club  room,  pur- 
chasing the  grounds  and  building  the  build- 
ing out  of  the  funds  of  the  estate;  (2)  that 
It  should  establish  and  maintain  a  home  for 
the- aged  and  poor  people  of  the  city,  usin:; 
the  20  acres  of  land  in  the  Seventh  ward  as 
a  i)ermanent  location  therefor;  (3)  that  it 
should  permanently  use  the  race  track  farm 
as  a  driving  park  and  agricultural  grounds. 
Fourth.  In  case  the  city  declined  to  accept 
the  property  burdened  with  these  trusts,  be 
wished  his  trustees  to  sell  it,  and  divide  the 
proceeds  among  his  next  of  kin  according  to 
law. 

The  only  questions  before  us  «mi  this  appeal 
relate  to  tbe  validity  of  the  gifts  to  the  clt.T 
of  Watertown.  The  principle  contentions 
made  by  the  atq[)ellants  may  be  stated  as  fol- 
lows: First  The  directi<«  in  the  will  to  the  ' 
effect  that  lot  S  in  block  10  In  the  First  ward 
and  the  20-acre  piece  in  the  Seventh  ward 
of  the  city  of  Watertown  and  the  two  farms 
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In  Dane  county  shall  not  be  sold  or  Incum- 
bered suspends  the  power  of  alienation  as  to 
these  parcels  perpetually,  and  the  devise  to 
the  city  thereof  Is  void,  under  sections  2038, 
2039,  Rev.  St  Second.  The  city  has  no  power 
to  accept  the  devises  or  perform  the  trusts 
Attempted  to  be  created  by  the  will.  Third. 
The  trusts  are  m«:e  passive  trusts,  and  are 
not  clearly  defined  in  th«  -will,  and  are  too 
▼ague  and  uncertain  to  be  enforced.  Fourth. 
The  city  bas  already  declined  the  devise  of 
the  homestead,  and  so  far,  at  least,  as  that 
parcel  is  concerned,  it  must  be  sold  by  the 
tmstees,  and  the  proceeds  divided  among  the 
next  of  kin.  Fifth.  The  direction  that  the 
city  shall  use  the  20-acre  tract  as  a  location 
few  the  home  for  aged  and  po<M:  people,  and 
shall  use  the  race  track  farm  as  a  driving 
park  and  agricultural  grounds,  amounts  to 
an  absolute  suspension  of  the  power  of 
alienation  In  perpetuity,  and  hence  the  de- 
vises of  those  parcels  to  the  city  are  void. 

1.  We  shall  spend  but  little  time  with  the 
first  of  the  foregoing  contentions.  Upon 
this  point  the  circuit  Judge,  in  his  opinion, 
very  ^tly  says:  "This  clause  forbidding  the 
sale  of  these  three  parcels  is  contained  In 
that  part  of  the  will  relai:ing  to  the  powers 
and  duties  of  said  first  trustees  (i.  e.  the 
executors)  -while  executing  the  trusts  in  fa- 
vor of  his  widow  and  son,  and  does  not  ap- 
ply after  these  trustees  shall  convey  the  ti- 
tle of  these  three  pieces  to  the  city  of  Wa- 
tertown."  With  this  construction  of  this 
clause  of  the  will  we  entirely  agree.  It 
seems  so  obviously  correct  as  to  require  no 
further  elucidation.  With  this  construction 
the  objection  to  the  validity  of  the  devises 
on  this  ground  necessarily  falls,  because  the 
suspension  of  the  power  of  alienation  is 
measured  by  two  lives  in  being,  to  wit,  the 
lives  of  the  widow  and  the  son  of  the  tes- 
tator. 

2.  There  can  be  little  or  no  doubt  as  to  the 
power  of  the  city  to  accept  by  devise  prop- 
erty, either  real  or  personal,  for  the  purpose 
of  establishing  and  maintaining  a  public  li- 
brary, or  for  the  purpose  of  providing  a 
borne  for  residents  of  the  city  who  are  both 
aged  and  poor.  By  section  931,  Rev.  St.,  the 
city  bad  power  to  establish  a  public  library 
and  reading  room.  By  section  1499,  Rev.  St, 
it  is  charged  with  the  relief  and  support  of 
Its  resident  poor  and  indigent  persons  when 
they  stand  in  need  thereof.  The  principle  is 
-well  established  that  a  city  may  accept  de- 
vises of  property  made  to  enable  it  to  carry 
out  any  of  its  legal  duties  or  powers,  and 
such  devise  may  be  made  to  the  city  in  di- 
rect terms,  or  it  may  be  made  in  trust  for 
such  uses.  2  Dill.  Mnn.  Corp.  (4tb  Ed.)  ff 
566,  597,  et  seq.  In  addition  to  this  general 
common-law  power,  the  charter  of  the  city 
of  Watertown  provides  that  the  common 
council  shall  have  power  "to  locate,  pur- 
chase sites,  and  M  contracts  for  the  erection 
and  construction  of  public  buildings;  to  ac- 
quire by  gift  grant  devise,  donation,  pur- 


chase, or  condemnation  lands  tor  parks  and 
any  other  public  purposes;  and  to  sell,  dia- 
pose  of,  and  convey  the  same."  Certainly 
there  can  be  no  question  as  to  the  power  of 
the  city  to  accept  devises  of  property  made 
for  the  purpose  of  aiding  it  in  the  perform- 
ance of  any  of  its  public  duties  and  powers. 
It  might  be  a  serious  question  whether  the 
city  has  power  to  fit  up  and  maintain  an 
"old  ladles'  home,"  but  It  is  not  necessary 
to  consider  or  decide  the  question,  because 
the  will,  as  we  construe  it  left  it  optional 
with  the  city  authorities  whether  they 
should  take  the  homestead  Immediately  aft- 
er the  testator's  decease,  and  fit  it  up  for 
this  purpose.  This  option  the  city  authori- 
ties exercised  by  deciding  that  such  course 
was  not  advisable.  Thereupon  the  home- 
stead dropped  back  Into  the  general  trust  es- 
tate, to  be  handled  by  the  tmstees  until  the 
termination  of  the  trust  in  favor  of  the  wife 
and  son,  and  then  to  be  deeded  to  the  city 
if  still  owned  by  the  trustees  in  accordance 
with  the  prevlops  provisions  of  the  wUL 
Thus  the  scheme  for  an  old  ladles'  home  has 
disappeared.  The  direction  as  to  the  use  of 
the  race  track  farm  as  a  driving  park  will 
be  considered  under  the  fifth  head.  Thus 
far  we  have  found  that  there  are  two  of  the 
trusts  laid  upon  the  city  by  the  will  which 
it  has  power  to  execute,  and  consequently  to 
receive  property  to  aid  it  in  such  execution, 
namely:  (1)  The  establishment  and  mainte- 
nance of  a  public  library,  and  (2)  the  estab- 
lishment and  maintenance  of  a  home  for 
aged  and  poor  people  of  the  city.  The  ques- 
tion now  arises  whether  it  can  establish  and 
maintain  a  business  men's  club  room,  and.  If 
not,  whether  the  trust  for  library  purposes 
is  thereby  invalidated.  We  have  found  no 
clause  of  the  charter  of  the  city  expressly  or 
Impliedly  authorising  the  city  to  maintain 
such  a  room,  nor  do  we  know  of  any  authori- 
ty holding  tiiat  such  a  purpose  is  gei^mane  to 
any  of  the  objects  of  the  corporation,  and 
we  think,  upon  principle,  that  it  cannot  be 
sustained.  But  the  question  whether  the  li- 
brary trust  is  therefore  Invalidated  is  a  dif- 
ferent question,  and  one  upon  which  we 
have  received  but  little  help  from  the  briefs. 
The  intention  of  the  will  seems  quite  plain 
that  the  public  library  is  the  important  ele- 
ment of  the  trust,  and  the  club  room  a  com- 
paratively unimportant  accessory.  It  is  evi- 
dently to  be  but  a  room  in  the  building  to 
be  erected  for  the  library.  Must  the  library 
devise  fail  because  the  testator  has  directed 
that  one  room  of  the  building,  which  might 
easily  be  provided  without  appreciable  addi- 
tion to  the  expense,  shall  be  occupied  at 
times,  free  of  rent,  by  a  business  men's  club? 
Such  a  result  would  be  a  reproach  to  the  ad- 
ministration of  Justice.  It  has  been  held 
that  where  a  devise  otherwise  valid  is  in- 
separably coupled  with  a  void  devise,  and  is 
a  mere  accessory  thereto,  and  the  amount  of 
the  valid  part  cannot  be  ascertained,  then 
both  must  faiU  together.     Chapman  v.  Brown, 
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6  Ves.  404;  1  Jaxm.  WIUs,  *33e.  That, 
however,  is  not  this  case.  The  Illegal  part  of 
this  trust  would  require  for  Its  purpose  an 
utterly  Inappreciable  additional  expense,  if. 
Indeed,  It  required  any  at  all;  and  we  do  not 
think  that,  under  such  circumstances,  the 
valid  devise,  especially  one  so  greatly  for  the 
public  good,  should  be  avoided.  The  courts 
are  always  favorably  disposed  to  the  estab- 
lishment of  libraries  and  hospitals,  and  all 
of  the  public  institutions  whose  purpose  Is 
to  ameliorate  the  condition  of  mankind. 
Gifts  for  such  purposes  are  supported,  if  pos- 
sible. We  hold,  therefore,  that  the  library 
scheme  does  not  fall  by  reason  of  the  fact 
that  the  city  cannot  maintain  the  club  room. 

S.  The  library  trust  and  the  trust  for  the 
aged  and  poor  are  both  active  trusts,  and 
are  sufficiently  definite  to  be  capable  of  en- 
forcement. This  is  sufUcieutly  established 
by  the  previous  decisions  of  this  court,  and 
does  not  require  elaboration  here.  Dodge  v. 
WlUlams,  46  Wis.  70.  1  N.  W.  92,  and  50  N. 
W.  1103;  Webster  v.  Morris,  66  Wis.  366, 
28  N.  W.  363;  Sawtelle  v.  Wltham  (Wis.)  69 
N.  W.  73.  The  details  as  to  character  and 
cost  of  buildings,  and  the  relative  amounts 
to  be  spent  In  building  and  to  be  reserved  as 
funds  for  maintenance,  are  evidently  mat- 
ters which  the  testator  wisely  left  to  the  dis- 
cretion of  the  proper  city  authorities.  The 
trust  property  may  not  be  received  by  the 
city  for  many  years,  and  the  circumstances 
may  be  very  different  at  that  time  from 
what  they  are  now. 

We  construe  the  will  as  authorizing  the 
sale  of  any  real  estate  by  the  city  which 
the  trustees  may  convey  to  it  at  the  expira- 
tion of  the  first  trust  Although  there  is  no 
specific  power  to  sell  given,  we  think  such 
power  must  result  from  necessary  Implica- 
tion from  the  various  provisions,  especially 
the  provision  authorizing  the  city  to  pur- 
chase real  estate  and  erect  a  library  building 
out  of  personal  property  and  securities.  In- 
asmuch as  the  testator  left  substantially  no 
personal  property  which  was  to  go  Into  the 
trust  funds,  and  did  not  direct  his  trustees  to 
sell  any,  but  rather  prohibited  them  from 
selling  the  greater  part  of  the  real  estate, 
the  inference  that  he  expected  the  city  to  sell 
is  quite  conclusive. 

The  objection  that  the  amounts  which  are 
to  be  used  for  the  respective  trust  purposes 
are  not  fixed  by  the  will  is  not  tenable.  Had 
there  been  a  trust  to  collect  rents,  and  pay 
them  over  to  two  persons,  without  fixing  the 
respective  shares,  we  suppose  there  would 
be  no  doubt  but  that  each  would  be  entitled 
to  receive  one-half.  Such,  we  think,  should 
be  the  rule  here,  and  such  we  construe  the 
will  to  mean;  there  being  no  words  indicat- 
ing that  either  trast  is  to  have  the  prefer- 
ence. 

4.  This  objection  we  have  already  consid- 
ered and  disposed  of  in  the  discussion  of  the 
second  objection. 

5.  We  come  now   to  the   last  objection. 


namely,  that  the  devises  to  the  city  of  the  d> 
acres  in  the  Seventh  ward  and  the  nix 
track  farm  are  void  nnu'er  sections  StSSa. 
2089,  because  the  power  of  alienation  is  per- 
petually suspended.  This  objection  seems  to 
us  undoubtedly  well  taken.  It  Is  clear  that 
the  city  is  not  a  literary  or  charltal>le  corpu- 
ration  organized  for  "their  sole  use  and  ben- 
efit"; hence,  although  the  trusts  are  charita- 
ble in  their  natuie,  they  do  not  cdme  wiUiiD 
the  exceptions  laid  down  in  section  2039,  and 
hence  the  absolute  power  of  alienation  can- 
not be  suspended  longer  than  two  lives  hi 
being  and  21  years  thereafter.  The  evident 
Intention  of  the  will'  is  that  the  20  acres  shall 
be  perpetually  used  for  the  home  for  aged 
and  poor  people,  and  that  the  race  track 
shall  be  perpetually  used  as  a  driving  park 
and  agrlcultiu^l  grounds.  This  plainly  con- 
stitutes a  future  estate  in  each  parcel  witb 
the  power  of  alienation  perpetually  suspenil- 
ed,  which,  under  section  2038,  is  void  in  its 
creation.  This  Is  plainly  not  a  case  -wbere 
a  fee  has  been  devised,  and  a  repngnant  con 
dition  attached,  and  where  the  condition  is 
held  void.  Zillmer  v.  Landgutli  (piesent 
term)  69  N.  W.  56&  But,  as  Indicated,  it  is 
a  future  estate  which  illegally  suspends  the 
power  of  alienation,  and  hence  the  eetate  it- 
self is  void  in  its  creation.  Judgment  re- 
versed, and  action  remanded,  with  dlrectitns 
to  enter  Judgment  in  accordance  with  this 
opinion.  The  costs  and  disbursements  of  all 
parties  in  this  court  and  the  clrcnlt  court 
shall  be  paid  out  of  the  estate,  and  the  coun- 
ty court  of  Jefferson  county  will  make  snch 
allowance  to  the  parties  for  counsel  fees  as 
in  the  exercise  of  a  sound  discretion  may  be 
Just 
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(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 
BouNDAKlES  —  Lakes  —  Low- Water  Hare  —  Pee- 

SOMPTIOS— ApPEAI,— PlNDIXOB  OP  CoPRT. 

1.  Low-water  mark  on  the  shore  of  a  lake,  as 
a  boundary,  is  ordinary  low-water  mark,  or  the 
level  at  which  the  water  stands  when  foee  froai 
disturbing  causes. 

2.  Where  one  of  the  boundaries  in  a  deed  it 
substantially  coinddent  with  the  shore  of  a 
lake  at  low-water  mark,  the  intent  to  convey  to 
such  mark  will  be  presumed,  in  the  absence  of 
language  indicating  a  contrary  intent,  tfaon^ 
the  lake  is  not  named  as  a  boundary. 

3.  The  findings  on  conflicting  evidence  involT- 
ing  the  credibility  of  witnesses  will  not  be  dis- 
turbed unless  contrary  to  the  clear  prepondn-- 
ance  of  evidence. 

Appeal  from  circuit  court,  Racine  county: 
D.  H.  Johnson,  Judge. 

Ejectment  by  Emily  Slauson  against  tlie 
Goodrich  Transportation  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals 
Affirmed. 

This  was  an  action  of  ejectment,  for  the 
recovery  of  an  undivided  %  of  »»/j«»  of  an 
acre  of  land  in  the  city  of  Racine,  on  tlw 
shore  of  Lake  Michigan,  at  the  mouth  o! 
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Root  river,  described  by  courses  and  dis- 
tances, and  being  all  the  land  lying  between 
Root  Flyer  on  the  north.  Lake  Mteblgan  on 
the  east  and  southeast,  and  a  certain  piece 
of  land  on  the  west,  described  In  a  deed 
tliereof  from  Isaac  Taylor  to  William  H.  Wa- 
terman, dated  September  22,  1868,  and  re- 
corded in  volume  38  of  Deeds,  page  373,  In 
the  register's  office  for  Racine  county.  The 
answer  was  a  general  denial,  and  the  qnes- 
tlon  In  controversy  was  whether  at  the  time 
the  deed  was  executed  by  Taylor  to  Water- 
man, which  described  the  premises  bo  con- 
veyed by  courses  and  distances,  the  said 
premises  extended  to  and  bordered  on  Lake 
M^ichigan  on  the  east  and  southeast,  so  that 
the  grantee.  Waterman,  became  a  riparian 
owner  on  the  lake,  and  as  such  entitled  to 
the  lands  thereafter  gained  or  added  thereto 
by  accretion,  as  claimed  by  the  defendant, 
who  was  a  remote  grantee  of  said  Water- 
man. The  plaintiff,  on  the  other  hand,  clftims 
the  premises  In  dispute  by  a  regular  chain 
of  title  from  and  under  the  same  grantor, 
Taylor,  but  contends  that  at  the  time  of  the 
conveyance  by  Taylor  to  Waterman,  the  lat- 
ter did  not  become  a  riparian  owner  on  the 
lake,  but  that  a  strip  of  land  Intervened  be- 
tween the  premises  so  conveyed  to  him  and 
the  lake,  and  that  Taylor,  and  those  claiming 
under  him,  remained  seised  thereof,  and 
were  such  riparian  owners,  and  as  such  took 
title  to  all  the  land  gained  or  added  on  the 
lakeside  to  such  strip,  by  accretion  or  other- 
wise; such  strip  and  gains  thereto  constitut- 
ing the  entire  *s/ioo  of  an  acre  described  in 
the  complaint.  There  was  a  trial  by  the 
court  without  a  jury,  and  a  finding  In  favor 
of  plalntlfl,  from  which  it  appeared  sub- 
stantially that  the  premises  owned  by  Tay- 
lor before  his  conveyance  to  Waterman  were 
described  as  that  part  of  blocks  7  and  67  of 
the  original  plat  of  Racine  lying  between  the 
Root  river  and  Second  street,  "bounded  as 
follows:  Beginning  on  the  north  line  of  Sec- 
ond street,  140  feet  easterly  from  the  east 
line  of  Chatham  street;  thence  north,  9  de- 
grees west,  149  feet;  thence  north,  1  degree 
and  25  minutes  west,  114  feet,  to  the  Root 
river;  thence  easterly,  along  said  river,  to 
.  Lake  Michigan;  thence  along  the  shore  of 
Lake  Michigan  to  the  north  line  of  Second 
street;  thence  westerly,  along  the  north  line 
of  Second  street,  to  the  place  of  beginning." 
The  premises  conveyed  to  Waterman,  under 
whom  the  defendant  claims,  are  bounded  in 
the  deed  to  Waterman  as  "beginning  on  the 
north  line  of  Second  street,  403  feet  easterly 
from  the  east  line  of  Chatham  street;  thence 
north,  9  degrees  west,  149  feet;  thence  north, 
1  degree  35  minutes  west,  114  feet,  to  the 
[Root]  river;  thence  easterly,  along  the  riv- 
er, 60  feet;  thence  south,  1  degree  35  min- 
utes east,  113  feet;  thence  south,  9  degrees 
east,  140.75  feet,  to  the  north  line  of  Second 
street;  thence  westerly,  along  the  north  line 
of  Second  street,  to  the  place  of  beginning." 
Taylor,   under  whom  the  plaintiff   claims, 


died  prior  to  May  23,  1866,  having  devised 
all  of  his  real  estate  to  his  wife,  who  on  the 
day  last  named  executed  a  deed  of  convey- 
ance to  Kelley,  Murray,  and  Slauson,  under 
whom  the  plaintiff  daJms,  of  the  following 
parcel  of  land  In  Racine,  among  others: 
"Beginning  in  the  north  line  of  Second  street, 
140  feet  east  of  the  east  line  of  Chatham 
street;  thence  northerly  parallel  with  Chat- 
ham street  to  the  river;  thence  along  the 
south  side  of  the  river  to  Lake  Michigan; 
thence  southerly,  along  the  shore  of  Lake 
Michigan,  to  the  north  line  of  Second  street; 
thence  westerly  on  said  street  to  the  place  of 
beginning;  except  that  part  of  said  premises 
hereinbefore  described  as  having  been  con- 
veyed on  September  22,  1858,  to  William  U. 
Waterman."  The  court  also,  found:  "That 
on  the  22d  day  of  September,  1858,  and  from 
thence  hitherto,  there  had  been  an  Irregular 
strip  of  land  extending  from  the  river  to 
Second  street,  lying  between  the  easterly 
boundary  of  the  land  included  and  embraced 
in  the  deed  hereinbefore  mentioned  from 
said  Taylor  to  William  H.  Waterman  and 
the  shore  of  Lake  Michigan;  that  subse- 
quent to  said  grrant  to  said  Waterman,  dur- 
ing the  year  1859  and  thereafter,  the  said 
Taylor  was  in  the  actual  possession  of  said 
strip  of  land  lying  between  the  east  line  of 
Waterman's  grant  and  Lake  Michigan,  claim- 
ing title  thereto,  and  in  connection  with  one 
Cornell,  mortgagee  of  the  Waterman  tract, 
making  expensive  and  valuable  Improve- 
ments thereon,  namely,  building  a  large  crib 
to  protect  said  strip  of  land  against  the  en- 
croachments of  Lake  Michigan,  and  that  at 
divers  times  thereafter  said  Kelley,  Murray, 
and  Slauson,  and  Oeorge  W.  Slauson,  paid 
the  taxes  thereon  for  many  years."  The 
plaintiff  had  judgment,  from  which  the  de- 
fendant appealed. 

Thomas  M.  Kearney,  for  appellant  Quarles, 
Speuce  &  Quarles  and  Fish  &  Caiy,  for  re- 
spondent. 

PINNEY,  J.  (after  stating  the  facts).  The 
question  whether  at  the  time  of  the  convey- 
ance from  Taylor  to  Waterman  (September 
22,  1858)  the  premises  described  therein  ex- 
tended to  the  waters  of  the  lake  at  ordinary 
low-water  mark  was  purely  a  question  of 
fact,  upon  which  the  evidence  Is  conflicting, 
and  the  finding  of  the  trial  court  Is  chal- 
lenged on  the  ground  only  that  it  is  against 
the  clear  preponderance  of  the  credible  evi- 
dence. The  boundary  of  Taylor's  lands  on 
the  east  was  the  shore  of  Lake  Michigan,  and 
If,  after  satisfying  the  calls  in  the  deed  from 
Taylor  to  Waterman,  there  remained  a  strip 
of  land  between  the  land  so  conveyed  by  Tay- 
lor to  Waterman  and  the  waters  of  the  lake 
at  low-water  mark,  then  Waterman  did  not 
acquire  the  rights  of  a  riparian  owner  on 
the  lake,  but  such  rights  were  retained  by 
Taylor.  By  low-water  mark  we  understand 
that  where  the  level  of  the  lake,  or  other  body 
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ot  water,  Is  not  constant,  but  Is  flnctiuttlng, 
ordinary  low- water  mark  Is  intended  (IHed- 
ricli  V.  Railway  Co.,  42  Wis.  243),  or  the  line 
or  level  at  which  the  waters  of  the  lake  usu- 
ally stand  when  free  from  disturbing  causes 
(Seaman  y.  Smith,  24  IlL  621).  If  the  east' 
em  line  of  the  grant  to  Waterman  wan  Im 
fact  substantially  colocidient  with  the  shore 
of  the  lake  at  low-water  mark,  then  the  fact 
that  no.  mention  was  made  of  the  lake  as  a 
boundary  will  not  overcome  the  presumption 
of  the  Intent  to  convey  to  low-water  mark  of 
the  lake  (Norcroes  v.  Griffiths,  65  Wis.  610, 
27  N.  W.  606),  unless  a  contrary  IntenUoD  is 
manifest  from  the  language  of  the  deed.  It 
is  somewhat  singular  that  tn  describing  the 
premises  granted  by  the  calls  in  the  deed 
in  the  direction  of  the  lake  the  grant  was 
limited  to  60  feet,  when,  in  any  view  that 
may  be  taken  of  the  case,  the  land  dM  not 
then  extend  to  the  eastward  of  the  limit  of 
00  feet  more  than  from  12  to  20  feet,  and  the 
calls  or  boundary  In  the  deed  of  the  grantor 
of  Taylor  expressly  extended  to  the  lake, 
and  south  along  its  shore.  These  facts  are 
entitled  to  weight  in  comsidering  whether 
the  parties  did  or  did  not  understand  tlMt 
Taylor  still  retained  land  to  the  east  of  the 
grant  to  Waterman,  and  along  the  shore  of 
the  lake.  Riparian  rights  "are  incident  to  ri- 
parian ownership,  and  existing  with  It,  and 
pass  with  the  transfer  of  the  land.  The 
land  mnst  not  only  be  contlgnoiiB  to  the  wa- 
ter, bnt  in  contatt  with  It  Proximity  witb- 
out  contact  is  InsafHclent."  lUlnolB  Cent.  B. 
Co.  V.  Illinois,  146  U.  S.  387,  13  Sup.  Ct  110; 
McLennan  v.  Prentice,  85  Wis.  444,  65  N.  W. 
764;  Diedrieb  v.  Railway  Co.,  42  Wis.  248. 
This  is  a  legal  action,  und  the  findings  of  the 
trial  court  will  not  be  set  aside  or  disregard- 
ed unless  the  records  show  them  to  be  clearly 
contrary  to  the  preponderant  of  the  evi- 
dence. Althouse  v.  Baldwin,  56  Wis.  308,  14 
N.  W.  441,  and  previous  cases  there  cited; 
Zimmerman  v.  Chambers,  7fl  Wis.  23,  24,  47 
N.  W.  947.  Particularly  Is  this  true  where 
the  evidence  is  ccmfllcting,  and  involves  the 
-question  of  the  credibility  of  witnesses. 
Briggs  V.  Hiles,  87  Wis.  438,  58  N.  W.  752. 
The  present  case  illustrates  In  an  especial 
manner  the  wisdom  and  Importance  of  the 
rule.  The  vital  point  in  Issue  is  as  to  the  lo- 
cation of  the  ordinary  low-water  line  of  the 
lake  at  the  time  when  the  deed  from  Taylor 
'  to  Waterman  was  executed,  and  the  contro- 
versy relates  to  a  small  piece  of  ground  on. 
the  south  side  of  the  harbor  at  Racine,  which 
was  formerly  on  the  north  side  of  Root  river, 
near  where  It  entered  the  lake,  and  which  was 
formerly  the  point  ot  entry  and  departure  of 
vessels.  The  land  Immediately  adjoining  was 
low  and  sandy,  and  tlie  southerly  current  of 
the  lake,  by  alluvial  deposit,  had  turned  the 
course  of  the  river  near  its  mouth,  so  that,  in- 
stead of  ent«ring  the  lake  in  a  direct  easterly 
direction,  it  entered  In  fact  in  a  southeast  di* 
rection  from  its  general  oourse,  and  some  dis- 
tance south  of  Its  present  location,  and  north 


of  Second  street.  In  1842,  when  the  work  of 
improving  the  harbor  was  commencedi,  a 
channel  was  cnt  from  the  turn  in  the  rivo' 
almost  directly  east  Into  the  lake,  and  there 
waa  quite  a  bayou  near  to  and  where  the 
old  cliann^  came  la.  The  old  bed  of  the 
river  and  the  bottom  of  the  hayon  were 
much  lower  than  the  land  on  either  side,  and 
until  filled  up  by  material  carried  in  from  the 
lake,  and  otherwise,  were  full  of  water.  Tay- 
lor owned  the  land  on  both  sides  of  tlie  old 
river,  and  up  aroimd  the  bayon,  and  of  course 
the  bed  ot  both.  During  the  prevalence  of 
storms,  the  waters  of  the  lake  rushed  at  times 
qtilte  a  distance  in  and  iQxni  the  low,  sandy 
land,  so  that  it  was  washed  and  worn,  aii4 
material  was  at  other  times  brought  in  from 
the  laJie,  and  the  condition  of  aCDalrs  was 
changing,  and  by  no  means  constant.  The 
evideaee  tended  to  show  that  land  had  been 
constantly  gaining  by  accretion  from  tlie  lake 
It  appeared  that  the  level  of  the  waters  ia 
Lake  Michigan  has  been  subject  to  Tery  ma- 
terial and  considerable  changes  from  time  to 
time  of  from  5  to  5^  feet;  the  highest  point 
known  to  have  been  reached  waa  in  183S, 
and  the  lowest  in  1885.  In  the  eai^y  port  of 
1858  the  water  was  between  two  and  three 
feet  lower  than  later  in  that  year,  and  snb- 
seqnmtly,  when  the  warehouse  known  as  the 
"Waterman  Warehouse"  was  moved  from 
Fourth  street,  north,  along  the  lake  shore,  to 
the  north  side  of  the  premises  convered  t6 
Waterman,  where  it  was  placed  upon  a  pile 
foundation,  even  with  the  east  side  of  the 
said  Waterman  lot,  during  the  year  1SS9,  the 
water  was  higher  than  at  any  other  period 
between  1838  and  1805.  But  hi  the  snmmers 
of  ISOl,  1871,  1870,  1883,  and  1886  the  water 
was  again  as  high,  within  a  tew  Inches,  as  in 
1850,  and  its  height  between  these  periods  and 
1895  has  been  fluctuating.  The  lowest  points 
reached  were  In  November,  1884,  Februaiy. 
1866,  1867,  1860,  1872,  1873,  and  1879,  when 
the  water  was  aboat  three  feet  lower  than  in 
1850;  bnt  in  1891,  1802,  and  1803  the  water 
was  about  four  feet  lower  than  in  1850,  and 
tn  the  fall  of  1895  it  was  nearly  five  feet  be- 
low that  point  The  high  water  of  1838  waa 
about  one  foot  above  any  of  these  notations, 
bfit  the  condition  of  the  lake  level  between 
1838  and  1858  did  not  appear.  8tUl  it  is  fair 
to  presume  that  in  the  seasons  during  that 
period  It  was  variable,  as  between  1850  and 
1805. 

Tbese  facts  serve  to  lllastrate  the  great 
dlflScnlty  of  showing  what  was  the  ordinary 
low-water  mark  at  any  gives  period  as  re- 
mote as  September  22,  1858,  the  date  of  the 
conveyance  in  question,  by  the  measoiy  of 
living  witnesses.  Under  such  circuraataa- 
ces,  each  party  is  aUe  to  produce  a  very 
considerable  amount  of  evidence,  to  satisfy 
the  rcqulreinents  of  his  ease,  from  hoBest 
and  trutliful  witnesses,  bnt  withoiit  i^tprozi- 
mating.  perhaps,  very  nearly  te  the  real 
point  in  issue.  Upon  the  questiOB  of  wbetfa- 
w  there  remained  a  strip  of  land  between 
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the  premlBM  Ktanted  by  Taylor  to  Water- 
man and  the  lake  ohore  at  low-water  mark, 
the  examlnatlcMi  of  12  wltneeaes  on  each  side 
^vas  allowed.  The  evidence  is  yolumlnous. 
and  took  a  wide  range,  involving  the  mem- 
ory of  witnesses  in  relation  to  the  particular 
point,  and  those  collateral  thereto,  the  co.n- 
duct  and  acts  of  parties  interested,  and  cer- 
tain  physical  facts  relied  on  upon  either  side. 
It  would  serve  no  useful  purpose  to  make  a 
condensed  statement,  or  to  enter  upon  a  dis- 
cussion of  the  evidence  with  a  view  to  de- 
termine whether  it  preponderates  in  favor  of 
the  plaintiff  or  defendant  The  trial  Judge 
bad  facilities  for  determining  the  credibility 
and  weight  due  to  the  testimony  of  each 
witness,  having  beard  them  testify,  and 
abundant  opportunity  for  viewing  the  prem- 
ises, and  the  situation  and  relation  of  the 
various  points  referred  to  in  the  testimony. 
On  the  part  of  the  plaintlfC  there  was  abun- 
dajit  evidence  to  sustain  the  finding,  and, 
had  it  been  in  favor  of  the  defendant,  the 
evidence  produced  on  its  part  must  be  re- 
gai-ded  as  sufficient  to  have  sustained  a  find- 
ing In  its  favor.  The  testimony  was  mainly 
directed  to  the  condition  of  the  shore,  and 
events  that  occurred  In  1859,  and  a  few  suc- 
ceeding years.  During  that  period  the  wa- 
ters of  the  lake  were  unusually  high,  and 
about  the  time  the  Waterman  warehouse 
was  moved  north  along  the  shore  from 
Fourth  street,  and  placed  at  the  eastern  edge 
of  the  Waterman  lot,  immediately  adjoining 
tbe  harbor,  witnesses  on  behalf  of  the  plain- 
tiff testified  that  when  there  was  no  storm 
there  was  always  land  outside  of  tbe  Wa- 
terman lot,  and  when  there  was  a  storm 
there  was  no  land  around  there  until  the 
«$torm  went  down;  that  the  sea  would  run 
from  four  to  six  feet  high,  and  go  the  whole 
length  under  the  warehouse  into  the  lum- 
l>er  yard  west  of  It,  and  that  a  pier  was  put 
in  to  prevent  it;  that  during  1858,  and  short- 
ly prior  thereto,  while  there  was  still  water, 
or  when  tbe  lake  was  at  ease,  there  would 
be  10  or  12,  and  some  witnesses  said  20,  feet 
of  beach  beyond  the  line  where  the  Water- 
man warehouse  was  placed,  and  sometimes 
when  there  was  a  west  wind  there  would  be 
considerably  more.  A  protection,  made  of 
cribs  loaded  with  stone,  was  put  in,  north 
and  south,  10  or  12  feet  east  of  the  ware- 
house, and  when  the  storms  came  the  water 
passed  over  it,  and  eventually  filled  up  un- 
der tbe  warehouse,  and  there  was  a  beach 
still  outside  of  tbe  warehouse.  This  beach 
extended  south  near  to  Second  street,  and 
at  the  south  end  of  the  protection  was  of 
varying  width.  Then  again  it  would  be 
much  wider  right  opposite  the  warehouse. 
The  protection  appears  to  have  been  built  at 
the  expense  of  Taylor,  and  by  the  consent 
iind  co-operation  of  one  Ooroell,  mortgagee 
of  the  remainder  of  the  Taylor  property,  and 
the  remote  grantor  of  the  defendant.  It 
(Started  at  the  end  of  T.i  lor's  dock,  about 
10  or  12  feet  east  of  the  line  of  the  Water- 
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man  grant;  and  the  govemmeat  works  aad 
pier  commenced  at  that  point,  and  extended 
out  a  consid^able  distance  into  the  lake. 
The  evidence  of  the  witnesses  on  the  part 
of  the  defendant  was  to  the  effect  that  there 
was  no  beach  or  land  between  the  Water- 
man grant  and  the  waters  of  the  lake;  that 
the  pier  protection  was  built  out  in  the  water 
where  it  was  of  varying  depth,  of  from  2  to 
6  feet,  and  the  shore  of  the  lake  In  a  south- 
erly direction  curved  somewhat  to  the  west 
before  reaching  Second  street.  Numerous 
maps,  plans,  and  sketches  of  the  locus  in 
quo,  made  at  various  periods,  were  used  as 
evidence,  tending  to  establish  the  location 
of  the  shore  line. 

Beyond  this  general  recapitulation,  further 
statement  Is  not  material.  The  Inherent 
dlfllculty  of  ascertaining  whether  the  finding 
is  against  the  clear  preponderance  of  the 
evidence,  from  the  evidence  as  it  appears  In 
this  court,  and  from  the  numerous  plats, 
plans,  and  sketches,  renders  further  discus- 
sion unprofitable.  After  a  careful  consid- 
eration of  the  evidence  as  It  appears  In  tbe 
record,  we  cannot  undertake  to  say  that 
there  Is  a  clear  preponderance  of  the  evi- 
dence against  the  finding  of  the  trial  court, 
=iuch  as  would  Justify  us  In  reversing  the 
Judgment  appealed  from.  As  already  ob- 
served, we  are  without  the  means  and  ad- 
vantages which  the  trial  court  bad  to  test 
the  weight  and  credibility  of  the  testimony 
of  witnesses  in  relation  to  conditions  and 
occurrences  so  remote  from  tbe  time  of  trial, 
and  which,  if  of  recent  date,  would  still  be 
Involved  in  considerable  doubt  and  obscu- 
rity, rendering  the  vital  question  In  the  case 
difficult  of  solution.  For  these  reasons, 
therefore,  the  Judgment  of  the  circuit  court 
must  be  affirmed.  The  Judgment  of  the  cir- 
cuit court  is  affirmed. 


ERDMAN  V.  ILLINOIS  STEEL  00. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

Master  and  Sbrvavt— Defective  Applianobs — 

KNOWLRnOE  OF  Danoer— Presumptios — As- 

suMPTiox  OF  Risk— Promise  to  Repair. 

1.  A  machinist  of  14  years'  experience,  who 
has  worked  several  years  at  a  four-foot  circu- 
lar saw,  making  1,700  revolutions  a  minute,  la 
presumed  to  know  the  danger  of  operating  the 
saw  when  it  has  a  three-inch  crack  in  it. 

2.  The  presumption  that  an  experienced  em- 
ploye, in  operating  a  saw  which  he  knew  to  be 
defective,  had  knowledge  of  the  danger  which 
such  defect  would  naurally  suggest  to  one  of 
ordinary  intelligence,  is  not  overcome  by  his  own 
statement  to  the  contrary. 

8.  An  employe  wuo,  without  objection,  contin- 
ues to  work  with  knowledge  of  defects  in  the 
machinery,  assumes  the  risk. 

4.  An  employe  who,  after  protest,  contlnuet 
to  work  with  defective  machinery,  relying  on 
his  employer's  promise  to  repair  the  same  with- 
in a  reasonable,  time,  assumes  the  risk  of  injury, 
if  the  risk  is  obvious  and  immediate. 

Appeal  from  superior  court,  Milwaukee  coun- 
ty; R.  N.  Austin,  Judge. 
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Action  by  Jallus  Erdman  against  the  n- 
llnols  Steel  Company  to  recover  for  personal 
Injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

The  complaint  alleges,  in  sulHtance,  that  on 
the  22d  day  of  February,  18»4,  plaintiff  was 
in  the  employ  of  defendant  as  shear  man; 
that  his  duties  consisted  In  assisting  in  the 
operation  of  sawing  and  shearing  heated  bars 
and  plates  of  Iron  by  the  use  of  a  large  cir- 
cular saw,  about  four  feet  in  diameter;  that 
the  saw  was  set  in  a  frame,  and  so  adjusted 
that,  when  in  motion,  by  pressing  on  a  lever. 
It  could  be  lowered  down  upon  the  iron  placed 
under  the  saw  to  be  cut;  that,  before  opera- 
tions commenced  on  the  day  In  question,  the 
attention  of  the  foreman  was  called  to  the  fact 
that  the  saw  was  cracked,  defective,  and  unfit 
for  use;  that  plaintiff  and  his  co-employte 
protested  against  working  with  the  defective 
saw,  but,  relying  on  the  assurance  of  the  fore- 
man that  it  was  safe,  and  that  be  would  fur- 
nish a  new  one  after  they  had  worked  off  one 
heat,  they  went  to  work;  that  soon  thereafter, 
while  plaintiff  was  with  due  care  engaged  at 
his  regular  duties,  by  reason  of  the  aforesaid 
defective  condition  of  the  saw,  it  broke,  and 
the  shaft  upon  which  it  ran  left  Its  bearings, 
and  fragments  of  the  saw  and  the  shaft 
Btmck  plaintiff  upon  the  body,  by  reason 
whereof  he  was  wounded,  bruised,  his  left  leg 
was  shattered,  and  he  was  otherwise  severe- 
ly injured.  The  injuries  were  set  forth  In  detail, 
and  damages  claimed  to  the  amount  of  $50,- 
000.  The  answer  of  defendant  admitted  the 
allegation  of  the  complaint  respecting  the  em- 
ployment of  plaintiff  and  the  injury,  put  in 
issue  all  other  allegations,  and  alleged  con- 
tributory negligence  on  the  part  of  plaintiff. 
A  special  verdict  was  rendered,  upon  which 
Judgment  was  entered  in  plaintifTs  favor,  and 
defendant  appealed,  basing  such  appeal  on 
errors  raised  by  exceptions,  preserved  in  the 
record,  which  will  be  noticed  In  the  opinion. 

Van  Dyke,  Van  Dyke  &  Carter,  for  appel- 
lant C.  J.  Faber  and  Austin  &  Febr,  for  re- 
spondent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  jury  found  specially,  among  other  things, 
that  the  saw  was  defective,  to  the  knowledge 
of  John  Blank,  who  was  charged  with  the  duty 
of  seeing  that  it  was  kept  In  proper  condition; 
that  John  Arndt  was  the  acting  foreman;  that 
such  foreman,  with  knowledge  of  such  defect, 
directed  plaintiff  and  his  associates  to  run  one 
heat,  informing  them  that  he  would  then  have 
the  saw  changed;  that  plaintiff  went  to  work, 
relying  upon  such  promise;  that  defendant 
was  guilty  of  negligence  which  proximately 
contributed  to  the  Injury;  that  plaintiff  was 
not  guilty  of  any  such  negligence;  and  that 
he  did  not  have  sufficient  knowledge  and  ex- 
perience to  enable  him  to  know  the  risk  of 
working  with  the  defective  saw  prior  to  his  in- 
jury. The  verdict  was  challenged  as  contrary 
to  the  evidence,  and  the  ruling  of  the  circuit 


court  in  that  regard,  unong  othoa,  Is  before 
us  for  review. 

That  the  saw  was  cracked  and  defective,  to 
the  knowledge  of  plaintiff,  appears  clearlj 
from  the  evidence,  and  is  alleged  in  tlie  con.- 
plaint.  The  proof  shows  that  he  -was  a  man 
of  large  experience  with  such  machinery,  and 
that  he  had  worked  14  years  In  the  mill  wbete 
he  was  injured,  and  4  years  in  operating  Qx 
machine  where  the  accident  occurred.  Hi$ 
evidence,  bearing  on  his  knowledge  of  the 
danger,  and  his  justification  for  working  not- 
withstanding such  danger,  Is  substantially  a$ 
follows:  "There  were  small  rollers  to  carrr 
the  iron  under  the  saw.  Then  ttie  saw  wai 
pulled  down  onto  the  iron.  I  bad  to  stand 
alongside  of  the  frame  work.  The  frame 
was  even  with  the  plate.  I  had  to  sbove  the 
iron  under  the  saw.  I  was  about  two  feet 
from  the  saw  when  the  thing  happened.  When 
I  came  to  the  mill  that  morning,  Fred  Glaes- 
ner  said  to  me:  "The  saw  is  cracked.  L>ook  at 
it.'  John  Arndt,  the  foreman,  was  standing 
there.  I  said:  'John  Arndt,  wiU  you  change 
the  saw?'  He  said:  'No;  you  will  have  to 
work  one  heat  with  it.  It  will  take  till  abou: 
10  o'clock.'  I  relied  on  that,  and  went  t<.> 
work.  He  did  not  say  whether  it  was  dan- 
gerous, or  not,  that  I  know  of.  He  said  it  was 
not  dangerous.  When '  they  started,  I  was 
holding  one  end  of  the  bar  to  be  cut.  Blank 
was  holding  the  other,  and  Norton  was  liand- 
llng  the  lever."  On  cross-examination  hesaiJ: 
"I  had  worked  in  the  mill  14  years,  and  4 
years  with  the  saw.  There  were  four  men  at 
work  with  the  saw  besides  Blank,  the  fore- 
man. There  was  no  one  in  the  crew  that  had 
worked  with  the  saw  longer  than  I  had,  and 
only  one  as  long.  I  looked  at  the  saw  after 
Glaesner  said  it  was  cracked.  The  crack  was 
about  two  or  three  inches  long.  Nobody  told 
me  it  was  dangerous,  or  not  dangerous,  or  said 
anything  about  that  The  reason  I  asked 
Arndt  if  he  was  going  to  change  the  saw  was. 
I  saw  a  crack  in  it.  I  asked  It  because  1 
wanted  to  change  my  coat,  and  I  knew  if  be 
was  going  to  make  the  ctiange  I  would  have 
time.  I  went  to  work  because  the  foreman 
said  it  was  not  dangerous.  I  don't  know  that 
he  had  ever  worked  with  the  saw.  I  don't 
know  as  I  objected  to  going  to  work.  I  don't 
think  I  did.  I  worked  by  the  ton;  so,  if  I 
had  not  gone  right  to  work,  I  would  have  lost 
part  of  a  day's  wages."  John  Norton  testified. 
In  substance,  as  follows:  "Before  we  started 
up,  Erdman  told  me  the  saw  was  cracked.  I 
said  to  Amdt,  'I  think  we  ought  to  have  an- 
other saw.'  He  said,  'You  will  have  to  try 
and  work  the  heat  oK.'  That  is  all  he  said. 
The  saw  had  started,  but  we  had  not  com- 
menced cutting.  EiTdman  showed  me  the 
crack.  It  was  about  three  inches  long.  It 
was  open  at  the  teeth.  Erdman  called  my 
attention  to  It,  and  told  me  to  bear  down  as 
gently  on  the  lever  as  I  could.  I  am  sure  of 
that  That  is  just  as  we  were  ready  to  saw 
the  first  bar.  No  one  said  anything  In  my 
hearing  about  its  being  dangerous,  nothing  of 
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the  sort.  No  one,  that  I  know  of,  made  any 
objection  to  going  to  work."  Jolin  Sanowa 
testified  as  follows:  "Amdt,  the  foreman,  said 
the  saw  should  be  changed  when  the  heat  was 
out  He  said  we  should  work  ttiat  heat;  that 
is  all.  I  was  there  till  the  saw  was  started, 
and  heard  all  that  was  said.  Did  not  hear 
Erdman  say  anything  to  Amdt,  or  Amdt  to 
Erdman."  Julius  Blank  testified  as  follows: 
"I  told  Arndt,  betove  we  started,  that  the  saw 
was  cracked.  He  said,  'When  the  first  heat  is 
out,  we  will  change  it.'  He  did  not  say  any- 
thing further."  There  was  considerable  oth- 
er evidence  on  the  subject,  but  nothing  to  vary 
the  above,  on  which  the  Jury  found,  in  efifect, 
that  plaintiff  neither  knew  nor  ought  to  have 
known  of  the  risk  of  working  with  the  defect- 
ive saw.  A  person  35  years  of  age,  and  of 
14  years'  experience  with  machinery,  circum- 
stanced as  plaintiff  was,  must  be  presumed  to 
know  the  operation  of  natural  laws,  and  the 
dangers  which  such  a  defect  as  the  one  In 
question  would  naturally  suggest  to  a  person 
of  ordinary  Intelligence.  Walsh  v.  Railway 
Co.,  27  Minn.  307,  8  N.  W.  145.  Otherwise, 
the  risk  that  would  attend  the  employment  of 
labor  in  many  manufacturing  Industries  would 
be  so  great  as  to  render  it  impracticable  to 
carry  them  on.  This  presumption  is  too  strong 
to  be  rebutted,  so  as  to  warrant  a  verdict  to 
the  contrary,  merely  by  the  evidence  of  the 
person  whose  knowledge  is  in  question  that 
he  did  not  know  of  the  existence  of  a  danger 
which  was  obvious  to  a  person  of  ordinary  in- 
telligence, even  though  not  an  expert. 

But  the  verdict  of  the  Jury  is  not  only  wrong, 
tested  by  the  rule  above  stated,  but  the  evi- 
dence affirmatively  shows,  very  clearly,  that 
plaintiff  was  the  most  experienced  man  In  the 
crew;  that  he  knew  more  about  the  danger 
than  Arndt;  that  the  talk  about  changing  the 
saw  was,  partly,  at  least,  the  result  of  a  con- 
sciousness of  such  danger;  and  that,  after 
such  conversation  was  over,  and  the  saw  was 
started,  plaintiff  directed  that  it  should  be  let 
down  onto  the  iron  with  great  care,  on  ac- 
count of  its  condition.  From  all  the  evidence 
and  circumstances,  but  one  inference  can  rea- 
sonably be  drawn,  and  that  is  that  plaintiff 
knew  of  the  danger  as  well  as  Amdt,  and  did 
not  rely  upon  the  Judgment  of  anybody  that  it 
was  safe  to  proceed  with  the  work.  The  ver- 
dict of  the  Jury  in  this  regard  is  practically 
without  any  evidence  to  support  It  There  is 
no  evidence  but  that  of  plaintiff  that  Amdt 
said  the  saw  was  not  dangerous,  and  he  con- 
tradicted himself  respecting  the  matter  in  such 
a  manner  that  the  finding  t)a8ed  on  bis  evi- 
dence cannot  be  sustained.  It  follows  that  the 
plaintiff  knew  of  the  defect  and  of  the  danger 
as  well  as  any  one  did  or  could  reasonably  be 
expected  to  know.  Therefore,  he  must  be 
presumed  to  have  assumed  the  risk,  unless  the 
case  comes  within  some  exception  to  the  gen- 
eral rule  on  the  subject.  Stephenson  v.  Dun- 
can, 78  Wis.  404,  41  N.  W.  337;  Heath  v. 
Mihhig  Co.,  65  Iowa,  737,  23  N.  W.  148;  An- 
derson V.  Lumber  Co.,  47  Minn.  128,  49  N.  W. 


664;  Showalter  v.  Fairbanks,  88  Wis.  876,  60 
N.  W.  257;  Peterson  v.  Lumber  Co.,  90  Wis. 
83,  62  N.  W.  948;  Hazen  v.  Lumber  Co., -91 
Wis.  208,  64  N.  W,  8S7;  Gibson  v.  Railway 
Co.,  63  N.  Y.  449;  De  Graff  v.  Railway  Co.,  76 
N.  Y.  125;  Hayden  v.  Manufacturing  Co.,  29 
Conn.  548;  Olson  v.  McMullen,  34  Minn.  94, 
24  N.  W.  318;  Devlin  v.  Railway  Co.,  87  Mo. 
54^;. 

But  it  Is  said  plaintiff  did  not  assume  the 
risk  because  the  Jury  found  that  he  protested 
against  working  with  the  defective  saw,  and 
was  induced  to  continue  his  employment  by 
the  promise  of  Amdt  to  change  It  as  soon  as 
one  beat  was  worked  off.  The  general  doc- 
trine Is  well  established  that  if  an  employ 6 
continues  In  the  employment  of  the  master 
with  knowledge  of  any  special  or  extraordi- 
nary risk  attending  the  same,  or  under  such 
circumstances  that  he  is  chargeable  with  such 
knowledge,  he  caimot  recover  of  the  master 
for  any  injuries  received  by  reason  of  such 
risk.  But  to  such  general  doctrine  there  is 
the  exception  for  which  counsel  for  respondent 
contends;  that  is,  that  when  an  employ^  noti- 
fies the  master  of  a  special  risk,  and  objects 
to  continuing  the  work  under  the  existing  con- 
ditions, and  is  Induced  to  continue  such  work 
by  a  promise  to  remove  the  danger  within 
a  reasonable  time,  then  for  such  time  the  em- 
play6  Is  not  presumed  to  assume  such  risk. 
Such  exception  has  been  often  recognized  by 
this  court  Stephenson  v.  Duncan,  73  Wis. 
404,  41  N.  W.  337;  Sweet  v.  Coal  Co.,  78  Wis. 
127,  47  N.  W.  182;  Corcoran  v.  Gas  Light  Co., 
81  Wis.  191,  51  N.  W.  328.  Does  this  ease 
come  within  the  exception?  We  will  discuss 
that  phase  of  the  matter,  assuming  that  there 
was  a  promise  made  to  remove  the  danger, 
binding  on  the  master,  though  that  is  open  to 
serious  question.  Did  plaintiff  commence 
work,  on  the  morning  in  question,  relying  on 
the  promise  to  change  the  saw  when  the  first 
beat  was  run  out?  He  said  he  did;  but  that 
was  his  conclusion  on  a  question  of  fact  to  be 
found  by  the  jury,  and  it  Is  entitled  to  little, 
if  any,  weight,  under  the  circumstances.  At 
the  threshold  of  this  question  there  is  the 
essential  element  of  protest  or  objection  to 
proceed  with  the  work  on  account  of  the  dan- 
ger. We  fall  to  find  any  evidence  of  such  ob- 
jection or  protest  Plaintiff's  evidence  on 
that  subject  is:  "I  said,  'John  Arndt.  will 
yon  change  the  saw?'  "  "I  asked  John  Arndt 
if  he  was  going  to  chamge  the  saw."  "1  do 
not  know  as  I  objected  to  going  to  work."  "1 
don't  know  as  any  one  did."  "I  was  paid  by 
the  ton."  "If  I  had  not  gone  to  work  at  6 
o'clock,  I  would  have  lost  part  of  my  wages." 
"I  asked  him  [Arndt]  if  he  was  going  to 
change  the  saw,  Ijecause  It  was  pretty  cold, 
and  I  wanted  to  change  coats,  and,  if  he  was 
going  to  change  the  saw,  then  I  would  have 
time  to  go  and  put  on  the  coat."  From  this  it 
is  apparent  that  plaintiff  did  not  object  to 
working  wih  the  defective  saw,  and  did  not 
work  with  it  temporarily  in  consideration  of 
the  promise  to  change  It  when  the  heat  was 
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off..  He  was  anxious  to  commetux  work  on 
time,  and  put  la  a  full  day.  It  was  not 
very  material  to  the  employer  whether  the 
work  commenced  at  6  o'clock  or  was  delayed 
till  10  o'clock,  when  the  saw  could  have  been 
changed,  because  the  pay  was  by  the  ton,  not 
by  the  day.  The  attitude  of  plaintiff  and  his 
associates  respecting  the  matter  was  merely 
one  of  inquiry  whether  they  were  going  to  be 
delayed  or  not,  instead  of  one  of  objection  to 
or  protest  against  proceeding  with  the  defect- 
ive saw.  So  we  conclude  that  the  finding  to 
the  effect  that  plaintiff  continued  the  work  in 
consideration  of  a  promise  to  remove  a  danger 
which  be  was  unwilling  to  assume  the  risk  of 
la  without  evidence  to  support  It. 

But,  If  the  finding  of  the  jury  last  reviewed 
could  be  sustained,  the  doctrine  that  an  em- 
ployS  can  rely  upon  the  master's  promise  to 
repair  wltbbi  a  reasonable  time,  to  rebut  a 
charge  that  such  employ^  assumed  the  risk. 
Is  by  no  means  without  limitation.  If  the 
risk  is  obvious  and  immediate  that  serious 
injury  may  probably  result  from  a  continu- 
ance of  the  work,  then  the  doctrine  that  the 
employ^  can  proceed,  relying  upon  the  prom- 
ise to  repair  or  to  remove  the  danger,  does  not 
apply.  Bothenberger  v.  Building  Co.,  67 
Minn.  461,  59  N.  W.  531.  This  exception  to 
the  exception,  if  we  may  call  it  such,  is  sup- 
ported by  several  good  reasons,  among  which 
are  that  it  Is  not  consistent  with  reasonable 
prudence  for  one  to  submit  himself  volun- 
tarily to  imminent  danger  of  probable  immedi- 
ate serious  injury,  relying  upon  a  mere  prom- 
ise on  the  part  of  anybody  that  such  danger 
will  be  removed  after  a  time;  and,  fnrtb^ 
that,  when  such  danger  exists,  there  is  no 
such  thing  as  a  reasonable  time  to  repair, 
other  than  presently,  and  before  the  work  pro- 
ceeds further.  To  be  sure,  there  are  respecta- 
ble authorities  that  go  so  far  as  to  hold  that 
a  promise  by  the  employer  to  repair  relieves 
the  anploy6  of  the  consequences  of  the  risk, 
though  the  danger  be  constant,  Immediate, 
and  serious;  but  the  weight  of  authority  and 
the  doctrine  of  this  court  are  the  other  way. 
Showalter  v.  Fairbanks,  supra.  The  true  mle 
Is  well  stated  in  the  opinion  by  Mr.  Justice 
Blllott  In  Railway  Co.  v.  Watson,  114  Ind.  20, 
14  N.  B.  721,  aad  15  N.  K.  8M,  as  follows: 
"If  the  services  cannot  be  continued  without 
constant  and  immediate  danger,  and  the  dan- 
ger and  its  character  are  fully  known  to  the 
employ^,  be  assumes  the  risk  if  be  continues 
the  employment."  Discussing  the  subject, 
Justice  Elliott  says,  further.  In  effect,  it  Is 
merely  a  fundamental  principle  In  this  branch 
of  Jurisprudence  that  one  who  voluntarily  in- 
curs a  known  and  immediate  danger  is  guilty 
of  contributory  negligence,  and  we  are  unable 
to  see  why  a  promise  should  relieve  a  party 
from  his  own  contributory  fault  If  the 
danger  is  not  great  and  constant,  then  such 
promise  may  well  be  deemed  to  relieve  him; 
but  when  It  is  great  and  Immediate,  and  of 
such  a  nature  that  a  prudent  mau  would  not 
ordinarily  Incur  It,  a  promise  does  not  nullify 


or  excuse  the  contributocy  negligence.    To  the 
same   effect  are   Ford  v.    Railroad   Co..   110 
Mass.  240;   Hough  v.  Bailway  Co.,  100  U.  S.       i 
214;  Bailway  Co.  v.  Ott  (Ind.  App.)  38  N".  K.       ! 
843;    Foundry  Ca  v.  Van  Dam,  148  m.  337,       ' 
38  N.  E.  1024;    Bothenberger  v.  Milling  Co., 
87  Minn.  461,  59  N.  W.  531;   Ballroad  Oo.  t. 
Mldgett  (Kan.  App.)  40  Pac.  905. 

It  follows,  from  the  foregoing,  that  In  order 
to  bring  a  case  within  the  exertion  to  tlie 
general  rule,  that  the  employg,  by  continuing 
in  the  employment  of  the  master  with  knowl- 
edge of  defects  in  machinery  at  wbicb  he  Is 
employed,  assumes  the  risk  attending  such 
employment.  It  must  be  shown,  not  only  that 
he  called  the  master's  attention  to  such  de- 
fects, and  in  some  way  objected  to  assaming 
the  risk,  but  that  the  master  expressly  or  by 
Implication  promised  the  employe  to  remedy 
the  same  within  a  reasonable  time,  and  that 
the  employs  continued  In  ttie  employer's  serv- 
ice, relying  upon  such  promise.  That  will 
rebut  the  presumption  of  contributory  negli- 
gence and  assumption  ot  risk  on  the  part  of 
the  employs,  and  create  a  presvonption  that, 
for  the  reasonable  length  of  time  requisite  to 
enable  the  employer  to  remove  the  danger,  the 
formw  does  not  assume  the  risk,  and  may 
prudently  continue  the  work.  But  If  the  evi- 
dence shows  that  the  danger  Is  imuMdiate, 
constant,  and  great,  so  that  a  reasonably  pru- 
dent person  ought  not  to  subject  himself  to  it. 
then  the  latter  presumption  Is  overcome,  and 
the  employe  has  no  right  of  action.  Id  case  of 
an  injury  because  of  such  danger,  on  account 
of  his  contributory  negligence;  It  follows, 
from  the  foregoing,  that  if  the  finding  of  the 
Jury  respecting  the  agreement  to  change  the 
saw,  and  the  continuance  of  the  work  by  plain- 
tiff relying  thereon,  could  be  sustained,  if  the 
danger  was  obvious,  immediate,  constant,  and 
its  probable  consequences  the  Infliction  ot 
serious  bodily  Injury  upon  plaintiff.  It  was 
negligence  upon  his  part  to  rely  upon  such 
agreement  That  such  was  the  situation  Is 
too  plain  to  admit  of  serious  discussion.  It 
does  not  require  an  expert  even  to  understand 
that  a  saw  four  feet  In  diameto',  running  at 
a  speed  of  1,700  revolutions  a  minute,  cracked 
three  inches  from  the  outside,  when  let  down 
upon  a  large  iron  plate  or  bar,  and  operated 
with  sufficient  force  to  cut  It  In  two.  Is  in 
danger  of  flying  to  pieces  and  seriously  In- 
juring all  who  may  be  in  the  viditlty.  That 
a  person  of  plain tifTs  experience  with  sucb  a 
machine  did  not  know  of  such  danger  is  be- 
yond comprehension.  It  was  negligent  to  the 
point  of  recklessness  to  work  with  sucb  a 
defective  saw  at  all,  under  the  circumstances. 
That  brings  the  case  clearly  within  the  ex- 
ception to  the  rule  tltat  a  protest  by  the  em- 
ployS  to  continuing  In  the  employment  of  the 
master  because  of  the  existence  of  some  spe- 
cial risk  attending  it,  a  promise  by  the  em- 
ployer to  remove  the  danger  within  a  reasona- 
ble time,  and  a  continuance  of  such  emptoy- 
ment  In  consideration  ot  such  promise,  relieves 
such  employs  from  the  charge  of  contributory 
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Degltgenee,  it  Injured  because  of  such  danger 
wlthia  such  time.  It  faUows  that  the  flodlng 
•if  tbe  Jury  In  respect  to  plalntlflTs  contribu- 
tory ne^lgence  Is  without  any  eTldence  to 
support  it  on  any  theory  of  the  case. 

There  are  sereml  errors  assigned,  not  refer- 
red to,  but  the  coiKlufiion  to  which  we  have 
arrived  renden  It  unnecessary  to  consider 
them.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


EAN  T.  CHICAGO,  M.  &  ST.  P.  BY.  CO. 

(Supreme  Court  of  WisconaiQ.    Jan.  12.  1897.) 

RAILR04VS — Injubt  TO  Emplotk— Neoligbnce  or 
Co-Emplotbs  —  Action  bt  Pbrsoxal  Rbpkb- 
beittative  —  sufficiesot  ov  complaiwr  —  con- 
STRUCTION OF   Plbadiho. 

1.  Under  Laws  1893,  c.  220,  makinic  railroad 
companies  liable  for  iojuries  to  "any  employ^" 
through  the  negligence  of  another  employ6, 
without  contributory  negligence  on  his  part, 
while  he  is  engaged  In  "operating,  running,  rid- 
ing upon,  or  switching"  cars,  such  a  company  is 
liable  to  a  freight  handler  who  was  negligently 
run  into  by  an  engine  while  he  was  pushing  a 
cor  to  the  freight  nouse  by  direction  of  his  su- 
perior. 

2.  Rev.  St  §  4255,  providing  that  when  a 
negligent  act  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  injured  party  to  re- 
cover, the  corporation  which  would  have  been 
liable  had  death  not  ensued  is  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death, 
etc.,  gives  a  right  of  action  against  a  rnilrond 
company  to  the  personal  representative  of  an 
employ^  injured  by  a  co-empioyfi  under  such 
circumstances  as  would  have  entitled  deceased 
to  recover  under  Laws  1893,  c.  220. 

3.  The  rule  that  every  reasonable  ijitendment 
will  be  made  in  favor  of  the  sufficiency  of  a 
pleading  should  be  wplied  with  strictness  when 
the  pleading  is  chaUmged  by  a  demurrer  ore 
tenns. 

4.  A  complaint  alleging  that,  without  giving 
any  warning  of  the  approach  of  an  engine 
around  a  curv«  en  the  track  where  deceased 
was  pushing'  one  of  a  string  of  cars,  in  the  dis- 
charge of  his  duties,  defendant  railroad  com- 
pany, by  its  servants  in  charge  of  the  engine, 
■o  carelessly  managed  tbe  same  that  by  t^eir 
negligence  the  engine  ran  against  said  cars,  for- 
cing them  upon  deceased,  and  mortally  injur- 
ing him^  does  not  sbow  that  the  proximate  cause 
of  the  injury  whs  the  negligent  conduct  of  de- 
fendant's servants  on  the  engine,  since  it  does 
not  directly  allege  that  there  was  a  curve  or 
that  an  engine  came  from  beyond  it,  and  struck 
the  string  of  cars. 

Winslow,  J.,  dissenting. 

Appeal  from  snpx»rlor  court,  illlwaukee  coun- 
ty; R.  N.  Austin,  Judge. 

Action  to  recover  damages  for  the  death  of 
George  Ean,  alleged  to  have  been  caused  by 
the  negligence  of  defendant's  employes.  It  is 
alleged  In  the  complaint  that  on  the  14th  day 
of  November,  1894,  deceased  was  at  work  for 
defendant  in  Its  freight  bouse  hi  the  Fourth 
ward  of  the  city  of  Milwaukee,  as  a  freight 
handler;  that  it  was  one  of  his  duties  to  aid, 
when  requested  by  the  agent  in  charge  of  such 
freight  house,  in  moving  cars  from  points  of 
defendant's  tracks  near  such  freight  house 
down  in  front  of  the  proper  door  of  such 
frdght  boose  for  the  purpose  of  nnloading 


such  cars;  that  on  the  day  named  a  string  of 
cars  was  standing  on  track  No.  S,  tbe  nearest 
car  being  about  three  car  lengths  from  the 
sixth  door  of  the  freight  house;  that  the  de- 
ceased and  three  of  his  co-employ6s  were  di- 
rected by  the  agent  to  take  the  n^u-est  car  in 
the  string,  and  put  It  opposite  such  door;  that 
no  enghie  was  in  sight  at  that  time,  and  no 
cars  were  being  moved  in  the  vicinity;  that 
deceased  and  his  associates  proceeded  to  carry 
out  their  instructions;  that,  In  doing  so,  de- 
ceased and  one  of  his  associates,  in  the  exer- 
cise of  due  care,  went  between  the  cars,  un- 
coupled the  one  to  be  moved,  and  commenced 
pushing  It  to  its  destination,  when  noiselessly, 
and  without  having  given  or  caused  to  be 
giren  any  warning  of  the  approach  of  any 
cars,  and  without  having  any  flagman  or  oth- 
er servant  there  stationed  to  warn  persons  of 
their  approach,  either  along  the  tracks  or  <m 
the  cars  approaching,  and  without  ringing  any 
beU  or  blowing  any  whistle,  or  having  any  per: 
son  stationed  at  any  place  to  warn  persons  of 
the  cars'  approach  around  the  curve  on  the 
viaduct,  upon  said  track,  and  without  having 
any  lawful  or  safe  method  of  notifying  said 
deceased  of  the  approacb  of  any  cars  or  en- 
gine, the  said  defendant  then  and  there,  by 
its  servants,  agents,  and  employes  in  charge 
at  and  managing,  conducting,  and  running 
said  cars,  so  carelessly  managed,  moved,  and 
conducted  the  same  that  by  and  tbrongh  the 
carelessness,  negligence,  and  improper  con- 
duct of  said  defendant,  by  and  through  its 
said  agents,  servants,  and  employ^R,  then  and 
there  run  Into  and  struck,  with  great  force 
and  violence,  the  string  of  cars  standing  upon 
the  track  No.  3  aforesaid,  from  which  said  de- 
ceased had  aided  to  uncouple  the  car  to  be 
switched  away,  as  aforesoid,  to  the  freight 
house,  and  thereby  forced  the  said  string  of 
cars  behind  said  Gan,  and  with  great  force 
and  violence,  npon  and  oTer  him,  the  said 
Ean,  whereby  he  was  thrown  down,  and  the 
cars  run  upon  and  over  hJm,  cmsbing  his  arm 
and  leg  and  side,  and  causing  mortal  injury, 
from  which,  and  oa  account  of  which,  he  died 
on  the  19th  day  of  November,  1894.  The  de- 
fendant answered,  and  upon  the  trial  object- 
ed to  any  evidence  under  the  complaint,  for 
the  reason  that  it  fails  to  state  facts  sufSdent 
to  constitute  a  cause  of  action.  The  objection 
was  sustained,  and  tbweupon,  on  motion,  the 
complaint  was  dismissed.  Judgment  was  en- 
tered in  defendant's  favor  for  coets,  from 
which  this  appeal  was  taken.     Affirmed. 

Rogers  &  Mann  and  George  E.  Sutherland, 
for  appellant.  0.  H.  Van  Alstlne,  for  respond- 
ent. 

MAUSIIAUi.  J.  (after  stating  the  facta). 
It  nccils  no  di.«ousRion  to  demonstrate  from 
the  record  In  this  case  that.  If  any  negligence 
is  alleged  In  the  comrlaint  as  the  pro.ximate 
cause  of  the  death  of  the  testator.  It  was  the 
negligence  of  an  employ^  of  the  defendant; 
hence  no  right  of  action  exists  in  favor  of  the 
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plaintiff,  unless  the  deceased,  had  he  lived, 
could  have  recovered  damages  for  his  Injury, 
of  the  defendant  It  does  not  appear  upon 
what  ground  the  learned  Judge  of  the  supe- 
rior court  sustained  the  demurrer  ore  tenus, 
but  from  the  briefs  of  counsel  we  assume  that 
his  decision  was  based  upon  the  ground,  among 
others,  that  the  deceased  was  not  an  employfi 
entitled  to  the  benefits  of  chapter  220,  Laws 
1893.  That  act  received  consideration  In 
Smith  V.  Railway  Co.,  91  Wis.  603,  05  N.  W. 
183,  and  no  good  reason  appears  to  change  in 
any  way  the  conclusion  there  reached.  It  was 
there  said.  In  effect,  In  regard  to  that  part  of 
the  act  applicable  to  this  question,  that  "the 
legislative  Idea  plainly  was  to  give  a  right  of 
action  to  employes  engaged  in  operating  and 
moving  trains,  engines,  and  cars  while  ac- 
tually so  engaged,  and  the  words  used  to  ^- 
prcss  such  idea  are  too  plain  to  leave  room  for 
resort  to  the  rules  for  Judicial  con8tructl(»i  to 
.determine  their  meaning."  The  test  In  any 
jriven  case  Is,  was  the  person  Injured  employed 
In  one  of  the  branches  of  the  railway  service 
covered  by  the  act  at  the  time  of  the  Injury? 
If  so,  he  Is  entitled  to  its  benefits,  whether 
such  service  was  the  principal  kind  of  worlc  to 
be  performed  by  him  under  his  contract  of 
employment,  or  a  mere  incident  to  his  general 
duties.  As  In  a  case  where  an  employ6  is  In- 
jured by  the  negligence  of  another  whose  gen- 
eral employment  Is  that  of  a  vice  principal, 
and  such  other  Is  temporarily  doing  the  work 
of  an  employ^,  the  right  of  the  injured  party 
Is  governed  by  the  nature  of  the  service  in 
which  such  other  Is  engaged  at  the  time  of 
such  Injury,  so  here,  whether  the  deceased, 
had  he  lived,  would  have  been  entitled  to  the 
benefits  of  the  act  in  question,  deiiends  wholly 
upon  whether  he  was  doing  the  kind  of  serv- 
ice specified  in  the  act,  at  the  time  of  the  in- 
Jury,  If  he  was,  whether  such  service  re- 
quired him  to  assist  in  running  the  car  a  dis- 
tance of  three  car  lengtlis  or  a  greater  dis- 
tance, or  whether,  by  the  power  of  a  locomo- 
tive, or  by  some  other  means,  malces  no  dif- 
ference. While  actually  engaged  In  moving 
the  car,  he  was  within  the  extraordinary  per- 
ils which  the  act  was  designed  to  protect  em- 
ployes against.  The  conclusion  of  the  trial 
court  to  the  contrary  cannot  be  sustained. 

It  was  further  contended  that,  ever  if  the  de- 
ceased would  have  been  entitled  to  recover  of 
the  defendant,  had  he  lived,  section  4255,  Rev. 
St.,  has  no  application  to  such  a  case;  hence 
no  cause  of  action  is  stated  in  the  complaint 
In  favor  of  the  plaintiff.  Independent  of 
chapter  280,  Laws  1887,  which  made  some 
<-hauges  in  the  law  respecting  the  siurrivor- 
xhip  of  actions,  clearly  the  right  of  action 
In  favor  of  the  deceased  was  lost  by  his 
death  (Randall  v.  Telegraph  Co.,  64  Wis.  140, 
11  N.  W.  419;  Mcese  v.  City  of  Pond  du  Lac, 
48  Wis.  323,  4  N.  W.  400;  McKeigue  v.  City 
of  Janesville,  68  Wis.  50,  31  N.  W.  208);  and, 
as  there  is  no  statute  giving  a  right  of  action 
to  the  personal  representatives,  except  sec- 
tion 4255,  Rev.  St.,  if  the  cause  of  action  in 


favor  of  deceased,  had  he  one,  was  lost   by 
his  death,  unless  that  applies,  the  conaplaint 
is  fatally  defectlva     Such  section  is  as   fol- 
lows:    "Whenever   the   death   of    a    person 
shall  be  caused  by  'a  wrongful  act,    neglect 
or  defatdt,  and  the  act,  neglect  or   default 
Is  such  as  would,  if  death  had  not   ensueil. 
have  entitled  the  party  Injured  to  maintain  an 
action  and  recover  damages  in  respect  tbeiv- 
of,  then,  and  in  every  such  case  the  person 
who,  or  the  corporation  which,  would  liave 
been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,"  etc     It 
will  be  observed  tliat  the  statute  says  that  "in 
every  such  case  the  person  who,  or  the  cor- 
poration  whicli,   would   have  been  liable,    if 
death  had  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death 
of  the  person  injured."    To  be  sure,  the  rule 
of  strict  construction  should  apply,  as  the  act 
is  in  derogation  of  the  common  law  (EUers  v. 
Wood,  04  Wis.  422,  25  N.  W.  440;    Smith   v. 
Railway  Co.,  supra).  If  the  language  is  open 
to  construction;    but,  In  our  Judgment,   it  is 
not.     There  is  .nothing  either  in  the  terms  or 
the  spirit  of  the  act  from  which  the  court  can 
say  the  legislative  Idea  was  to  contine  Its  ef- 
fect to  rights  of  action  in  favor  of  injured  per- 
sons, as  the  law  existed  on  the  subject  at  the 
time  section  4255  was  passed.     On  the  con- 
trary, it  Is  too  plain  to  be  open  to  serious  dis- 
cussion that  the  legislative  Intent  was  to  give 
a  right  of  action  to  the  personal  representa- 
tives of  a  deceased  person  in  all  c-a-ses  where 
such  person  would  be  entitled  to  recover  dam- 
ages for  his  injury  If  death  had  not  ensued. 
While  it  is  the  duty  of  the  courts  to  resolve 
reasonable  doubts  in  favor  of  the  restrictive 
eCTect  of  an  act  that  Is  in  derogation  of  the 
common  law,  it  would  be  going  beyond  Ju- 
dicial functions  to  put  restrictive  words  into 
a  law  by  Judicial  construction.    We  hold  that 
section  4255  applies  to  this  case,  and  that  the 
ruling  of  the  trial  court  to  the  contrary  can- 
not be  sustained. 

A  further  question  is  presented  of  whether 
the  complaint  shows  that  the  proximate  cau.sc 
of  the  death  of  the  testator  was  negligent  con- 
duct of  defendant's  employes  while  in  the 
discharge  of,  or  failure  to  discharge,  their 
duties  as  such.  That  part  of  the  complaint  re- 
lied upon  as  charging  negligence  is  so  involved 
that  It  Is  with  considerable  dlttlculty  that  we 
are  enabled  to  analyze  it  satisfactorily.  We 
have  considered  the  question  of  its  sufBdency, 
fully  recognizing  that,  under  the  liberal  ruU-s 
that  govern  the  construction  of  pleadings,  ev- 
ery reasonable  Intendment  and  presumption 
should  be  made  in  favor  of  it  (Morse  v.  Gil- 
man,  16  Wis.  504);  and  that,  if  the  essential 
facts  can  be  gathered  from  the  pleading,  or 
may  be  reasonably  Inferred  from  the  allega- 
tions, it  Is  good,  though  such  allegations  be,  in 
form,  uncertain,  Incomplete,  and  defective 
(Flanders  v.  McVickar,  7  Wis.  372;  Horn  v. 
Ludington,  28  Wis.  81;  Merrill  v.  Merrill,  5;i 
Wis.  622, 10  N.  W.  684;  Miller  v.  Bayer  [WU.i 
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C8  N.  W.  868).  Also  that  such  rules  should  be 
applied  with  strlctneBs  In  favor  of  the  com- 
plaint, when  challenged  as  insufficient  by  a 
Uemurrer  ore  tenus,  and  yet  the  difficulty  In 
tletermlning  that  the  complaint  In  question  al- 
leges a  failure  of  duty  constituting  negligence 
on  the  part  of  the  employes  of  the  defendant 
does  not  disappear.  To  aid  in  determining 
what  is,  In  effect,  alleged  on  the  subject  of 
negligence,  we  transpose  somewhat  the  lan- 
giiage  of  the  complaint  in  that  regard,  as  fol- 
lows: When  the  said  defendant,  without  hav- 
ing given,  or  caused  to  be  given,  any  warning 
of  the  approach  of  any  cars,  and  without  hav- 
ing any  flagman  or  other  servant  there  sta- 
tioned to  warn  persons  of  their  approach,  ei- 
ther along  the  tracks  or  on  the  cars  approach- 
ing, and  without  ringing  any  bell  or  blowing 
any  whistle,  or  having  any  person  stationed  at 
any  place  to  warn  persons  of  the  cars'  ai>- 
proach  around  the  curve  at  the  viaduct  upon 
said  track,  and  without  having  any  lawful  or 
safe  method  of  notifying  said  deceased  of  th^ 
approach  of  any  cars  or  engine,  then  and  there, 
by  Its  servants,  agents,  and  employes  In 
charge  of  and  managing,  conducting,  and  run- 
ning such  cars,  so  carelessly  managed,  moved, 
and  conducted  the  same  that  by  and  through 
the  carelessness,  negligence,  and  improper 
conduct  of  said  defendant,  by  and  through  its 
said  agents,  servants,  and  employes,  did  then 
and  there  noiselessly  run  into  and  strike  with 
great  force  and  violence  the  string  of  cars 
standing  upon  the  track  No.  3,  as  aforesaid, 
forcing  the  same  down  and  upon  and  over  the 
said  Ean,  mortally  injuring  him  and  causing 
his  death.  It  will  be  observed  that  the  failure 
to  give  warning  or  any  signal  of  approaching 
danger  has  reference  to  an  approach  of  cars 
from  some  point  beyond  a  curve  so  located  as 
to  interfere  with  the  view  from  the  point 
where  the  deceased  was  at  work.  But  there 
Is  no  allegation  that  there  was  such  a  curve 
In  fact;  no  allegation  that  any  cars  came  from 
beyond  the  curve  and  struck  the  string  of 
cars;  no  allegation  that  other  cars  were  in 
fact  moved  upon  the  track,  or  In  the  vicinity 
of  the  string  of  cars.  All  the  allegations  re- 
specting negligent  conduct  other  than  that  re- 
specting a  failure  to  give  warning  of  impend- 
ing danger  referred  to  the  management  of  the 
cars,  yet  there  Is  no  allegation  that  cars  were 
moved  In  upon  track  No.  3,  upon  which  the 
string  of  cars  was  located;  no  allegation  that 
the  string  of  cars  was  moved  by  other  ears 
being  negligently  propelled  against  it,  and  that 
it  was  thereby  pushed  down  towards,  upon, 
and  over  the  deceased,  causing  his  death. 
Giving  to  the  language  of  the  pleading  the  most 
liberal  construction  it  will  reasonably  bear, 
aided  by  all  inferences  that  can  be  legitimately 
drawn  therefrom,  we  are  unable  to  siistaln  It 
as  a  concise  statement  of  facts  constituting  a 
cause  of  action.  The  defect  is  not  merely  one 
of  Indefiniteness  and  uncertainty;  It  lies  In  an 
absolute  failure  to  allege  facts  sufficient  to 
show  that,  vrlthout  fault  on  the  part  of  the 
deceased,  he  came  to  bis  death  by  reason  of 


cars  being  negLgently  propelled  against  the 
string  of  cars,  thereby  causing  the  same  to 
move  down  upon  the  deceased,  causing  his 
death.  For  this  reason  the  complaint  Is  fa- 
tally defective,  and  the  Judgment  must  be 
sustained.     Judgment  affirmed. 

WINSLOW,  J.,  dissents. 


GAUCHB  V.  MILBRATH. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 

Chattel  Moktoaoe  —  Sale  —  Damages— Rbdbmf- 

Tiox—TEsnEB— Waiver— Con  VERSios-^ 

Dbfenbe— Value— Evidence. 

1.  Sanb.  &  B.  Ann.  St  {  2316a,  providing 
that,  in  case  of  the  sale  of  property  taken  un- 
der a  diattel  mortgage  in  less  than  five  days 
after  the  same  was  actually  taken,  the  owner 
may  recover  $25  liquidated  damages  in  addition 
to  actual  damages,  and  the  morteage  debt  shall 
be  deemed  paid,  entities  the  owner,  in  case  of 
such  sale,  to  recover  as  actual  damages  only 
the  value  of  the  property,  lees  the  mortgage 
debt  and  necessary  costs  and  expenses,  and  any 
special  damages  which  he  has  suffered. 

2.  The  refusal  of  the  mortgagee,  during  the 
five  days,  to  allow  the  owner  to  redeem,  on  the 
ground  that  he  had  sold  the  property,  entitles 
the  owner  to  recover  such  damages,  though  the 
sale  was  merely  pretended. 

3.  Refusal  to  allow  a  mortgagor  of  chattels 
to  redeem,  on  the  ground  that  the  property  had 
been  sold,  was  a  waiver  of  the  sufficiency  of 
the  tender  uecebsary  for  redemption. 

4.  An  unaccepted  tender  of  the  amount  nec- 
essary to  redeem  from  a  chattel  mortgage  does 
not  entitle  the  owner  to  recover  the  value  of  the 
property  irrespective  of  the  debt,  unless  such 
tender  is  made  good  by  payment  into  court. 

5.  In  an  action  by  a  mortgagor  of  chattels 
against  a  mortgagee,  for  conversion,  based  on 
defendant's  refusal  of  a  tender  of  the  debt, 
which,  however,  was  not  kept  good  by  payment 
into  court,  ttie  measure  of  damages  was  the 
value  of  plaintiff's  right  to  the  property  at  the 
time  of  conversion,  to  be  determined  by  deduct- 
ing from  the  value  of  the  property  at  said  time 
the  amount  then  necessary  to  redeem  from  the 
mortgage  lien,  together  with  interest  to  the  day 
of  trial. 

6.  On  an  Issue  as  to  the  cost  of  property  con- 
verted, evidence  of  the  price  paid  therefor  by 
plaintiff,  whose  purchase  was  in  open  market, 
is  admissible,  where  there  Is  evidence  of  the 
condition  of  the  property  at  the  time  of  con- 
version, as  compared  with  its  condition  when 
purchased. 

7.  In  an  action  for  conversion  It  Is  no  defense 
that  the  title  to  the  property  is  outstanding. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  Matthew  Gauche  against  D.  A 
Mllbrath.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  con- 
ditionally. 

The  complaint  sets  out  a  cause  of  action 
against  the  defendant  for  the  conversion  of 
a  landau.  The  defendant  answered,  alleg- 
ing, as  a  defense,  in  substance,  that  on  the 
5th  day  of  July,  1893,  plaintiff  gave  to  one 
William  Seymour  a  chattel  mortgage  on  the 
property  in  dispute,  to  secure  the  payment 
of  20  notes  for  $20  each,  and  Interest  thereon 
at  the  rate  of  6  per  cent,  per  annum;  that 
one  of  such  notes  was  payable  on  the  6th 
day  of  each  month  after  they  were  given; 
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that  14  of  the  notes,  with  the  accrued  Inter- 
est thereon,  were  outstanding  on  the  26th 
day  of  September,  1894;  that  on  that  day 
said  notes  and  mortgage  were  duly  assigned 
to  defendant;  that  on  the  29th  day  of  Sep- 
tember, 1894,  defendant  deeming  himself 
Insecure,  took  the  property,  and  thereafter, 
on  10  days'  notice  to  plaintiff,  he  sold  the 
same  at  public  auction,  and  applied  the  pro- 
ceeds in  payment  of  said  notes;  that  plain- 
tiff had  the  time,  between  the  taking  of  the 
property  and  the  day  of  sale,  to  redeem  the 
same,  but  failed  to  do  so.  The  evidence 
shows  that  defendant  was  the  owner  and 
holder  of  the  notes  and  mortgage,  as  set 
forth  In  the  answer;  that,  as  such  owner, 
he  took  the  property  from  the  possession  of 
the  plaintiff  on  Saturday;  that  on  the  fol- 
lowing Monday  plaintiff  tendered  to  the  de- 
fendant $129  as  the  amount  due  thereon,  for 
the  purpose  of  redeeming  the  property;  that 
there  was  some  discussion  over  the  amount 
of  the  costs;  that  defendant  finally  declined 
to  allow  plaintiff  to  redeem,  giving,  as  his 
reason,  that  he  had  sold  the  property  to  Vic- 
tor Schlltz.  The  evidence  further  shows  that 
defendant,  within  a  few  hours  after  the  s^- 
zure  of  the  property,  made  a  bill  of  sale 
thereof,  absolute  in  form,  to  Schlltz,  and 
placed  the  same  on  file  In  the  office  of  the 
city  clerk  of  the  city  of  Milwaukee;  that, 
after  defendant  refused  to  allow  the  plaintiff 
to  redeem,  because  of  the  sale  to  Schlltz, 
plaintiff  endeavored  to  redeem  from  Schlltz, 
and  was  by  him  referred  back  to  the  defend- 
ant, whereupon  this  action  was  brought 
Plaintiff  did  not  keep  the  tender  good  by 
payment  of  the  money  in  court.  The  trial 
court  held  that  the  Hen  of  the  mortgage  was 
discharged;  that  defendant,  by  reason  of 
the  facts,  was  guilty,  as  a  matter  of  law,  of 
a  conversion  of  the  plaintiff's  property;  and 
that  the  defendant  was  liable  in  the  action 
for  the  full  value  thereof,  with  interest  from 
the  time  of  such  conversion.  Only  the  ques- 
tion of  the  value  of  the  property  was  sub- 
mitted to  the  Jury.  They  returned  a  ver- 
dict for  $484.98.  Defendant  moved  the  court 
to  set  aside  the  verdict,  and  grant  a  new 
trial,  which  was  denied.  Judgment  was 
thereupon  perfected  on  the  verdict,  and  the 
defendant  appealed. 

Klnnle  &  Curtis,  for  appellant  Charies  A. 
Orth,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Section  2316a,  Sanb.  &  B.  Ann.  St,  provides 
that  "no  sale  of  any  personal  property  taken 
under  or  by  virtue  of  any  chattel  mortgage, 
♦  •  •  except  by  consent  of  the  mortgagor, 
his  legal  representatives  and  assigns,  shall 
be  made  before  the  expiration  of  five  days 
from  the  time  when  the  same  was  actually 
taken,  *  •  ♦  and  during  such  period  such 
property  shall  be  subject  to  redemption  by 
payment  of  the  mortgage  debt,  together  with 
actual  and  necessary  costs,  and  expenses  of 


taking  and  keeping  the  property  Incurred  at 
the  time  of  making  redemption.     In  case  of 
any  violation  of  the  provisions  of  this  act. 
the  person  aggrieved  by  such  violation,  may 
recover  of  the  person  violating  the  same  tbe 
sum  of  twenty-five  dollars  as  liquidated  dam- 
ages, in  addition  to  actual  damages,    in   an 
action  brought  for  that  purpose  in  any  conn 
of  competent  Jurisdiction.     And  In  case    of 
the  sale  of  any  such  property  by  private  sale 
without  notice,  or  In  case  the  same  be  sold 
within  th&  period  above  limited,  the   mort- 
gage debt  shall  be  deemed  paid  and  the  mort- 
gage   securing    the    same    canceled."       Tbe 
learned  trial  Judge,  in  effect,  held  that,  nnder 
this  statute,  a  sale  of  the  property,   actual 
or  pretended,  within  the  statutory  period  of 
redemption,  and  refusal  to  allow  the  plaintiff 
to  exercise  the  right  of  redemption  because 
of  such  sale,  is  binding  on  appellant   as  a 
sale  in  fact  and  with  that  we  fully  agree. 
The  sale  in  question  was  evldenUy  made  for 
the  purpose  of  preventing  respondent  from 
exercising  the  right  of  redemption.     It  was 
asserted  for  that  purpose.     Plaintiff   acted 
thereon,  and  defendant  was  thereby  estopped 
from  Changing  his  position.    Whether  It  was 
a  bona  fide  sale,  or  a  mere  sham  to  deceive 
the  mortgagor,   it  was   a  sale,   within    the 
meaning  of  the  statute,  and  subjected   the 
appellant  to  all  the  consequences  thereof.    In 
that  regard  the  ruling  of  the  trial  coart  is 
correct 

It  is  not  dear  whether  the  circuit  judge  held 
that  appellant  is  liable  for  the  full  value  of  the 
property  because,  by  force  of  the  statute,  the 
debt  was  canceled  by  the  pronature  sale.    If 
he  did  80  decide,  and  that  is  the  reason  he  held 
defendant  guilty,  as  a  matter  of  law,  of  a 
conversion  of  the  property,  and  liable  for  its 
fuU  value  and  interest  as  damages,  it  was  er- 
ror.    Such  Is  not  the  correct  construction  of 
the  statute.      It  provides  that  the  offender 
shall  be  liable  for  actual  damages  and  f25  in 
addition,  in  an  action  therefor.    Obviously,  ii 
this  were  an  action  tar  damages  under  the 
statute,  tbe  measure  of  plaintiff's  recovery 
would  be  the  value  of  the  property  at  the  time 
of  the  sale,  less  the  mortgage  debt  and  ex- 
penses of  taking  and  caring  for  the  property 
up  to  the  time  of  sale,  and  in  addition  thereto 
any  special  damages  suffered  by  the  respond- 
ent and  $25.    To  be  sure,  tbe  statute  says  tbe 
sale  shall  operate  as  a  cancellation  of  the  debt: 
but  that  does  not  mean  that  the  mortgagee 
shall  lose  his  debt  as  a  penalty  for  violating 
the  statutory  provision,  but  that  the  consid- 
eration received  by  him,  without  respect  to 
whether  it  is  sufficient  to  satisfy  the  mortgage 
debt  or  not  shall  be  deemed  sufficient  for  such 
purpose,  so  that  the  offender  shall  not  be  able 
to  assert  any  further  claim  against  the  mort- 
gagor.   In  such  a  case  the  mortgagor,  if  ac- 
tually aggrieved  by  the  premature  sale,  by 
reason  of  his  property  being  sold  for  a  less 
sum  than  its  actual  value,  or  is  otherwise 
damaged,   may  sue  the  mortgagee,   and  re- 
cover as  damages  bis  actual  loss  and  $25;  If 
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not  actually  Injtired,  by  reaaon  of  the  fact 
that  the  mortgage  debt  exceeds  the  value  of 
the  mortgaged  iiroperty,  then  the  offender,  aa 
a  penalty  for  violation  of  the  Btatate,  will  lose 
the  deficiency.  It  follows  that  the  Judgment 
for  the  full  value  of  the  property  as  damages, 
by  force  of  the  statute,  cannot  be  sustained. 

The  refusal  to  allow  plaintiff  to  exercise  the 
right  of  redemption,  on  the  ground  that  the 
property  had  been  sold  to  Schllts,  effectually 
waived  the  sufficiency  of  the  tender;  hence, 
he  was  entitled  to  bring  replevin  to  recover 
the  property,  or  trover  to  recover  his  damages 
by  reason  of  the  unlawful  conversion  thereof. 
Vreeland  t.  WaddeU  (Wis.)  67  N.  W.  51.  But, 
If  the  learned  circuit  judge  instructed  the  Jury 
that  respondent  was  entitled  to  recover  the 
full  value  of  the  property  by  reason  of  the 
tender  before  suit,  without  such  tender  having 
been  kept  good  by  a  deposit  of  the  money  in 
court,  upon  the  theory  that  such  tender,  with- 
out such  deposit,  was  effectual  to  cancel  the 
mortgage  debt,  and  entitle  the  plaintiff  to  re- 
cover such  value  as  damages.  It  wto  error. 
It  has  been  repeatedly  held  that  a  sufficient 
tender  to  the  mortgagee,  after  he  has  asserted 
his  right  to  take  possession  of  the  property, 
and  a  demand  and  refusal  to  deliver  posses- 
sion to  the  mortgagor,  entitles  the  latter  to 
commence  an  action  of  replevin;  and  that.  If 
the  tender  be  kept  good  by  payment  of  the 
money  into  cotui;  It  operates  as  a  discharge  of 
the  Hen  of  the  mortgage,  and  entitles  the 
mortgagor  to  a  Judgment  for  the  return  of 
the  property,  or  for  a  recovery  of  Its  value. 
Boyd  V.  Beaudin,  54  Wis.  198,  11  N.  W.  521; 
Vreeland  v.  Waddell  (Wis.)  (J7  N.  W.  51.  But 
In  Smith  V.  Phillips,  47  Wis.  202,  2  N.  W.  285, 
It  was  held  that  the  tender,  standing  alone, 
will  not  have  the  effect  to  revest  the  legal  ti- 
tle in  the  mortgagor,  so  as  to  entitle  him  to 
recover  the  itroperty  or  Its  vahie;  that  nothing 
short  of  a  tender  and  paymoit  of  the  money 
into  court,  for  the  use  of  the  mortgagee,  will 
have  that  effect.  As  the  tender  in  this  case 
was  not  kept  good.  If  the  action  were  replevin, 
and  the  Judgment  one  for  the  return  of  the 
property,  or  Its  value,  obviously.  It  would 
have  to  be  reversed.  And  It  is  Just  aa  plain 
that  the  damages  in  an  action  of  trover  can- 
not exceed  plaintiff's  actual  loss  and  interest; 
that  is,  the  value  of  the  property  at  the  time 
of  the  conversion,  less  the  amount  due  <m 
the  mortgage,  with  costs  and  expenses  at  the 
time  of  the  offer  to  redeem,  with  legal  Interest 
on  the  balance  from  the  time  of  the  tender 
up  to  the  time  of  the  verdict.  Tenney  v. 
Bank,  20  Wis.  1.j2:  Haverly  v.  Elliott,  39  Neb. 
201,  57  N.  W.  1010;  Kearney  v.  Olutton,  101 
Mich.  106,  59  N.  W.  417.  There  was  no  def- 
inite proof  in  ttiis  case  of  the  amount  of  tHe 
costs  and  expenses  of  taking  and  caring  for 
the  property.  So  the  amount  due  on  the  mort- 
gage debt  at  the  time  of  the  offer  to  redeem, 
$128.86,  and  interest  to  the  date  of  the  verdict, 
—in  all,  $139.S5,— should  at  least  have  been 
deducted  from  the  amount  found  by  the  Jury, 
and  Included  In  the  Judgment 


The  court  instructed  the  Jury  that,  in  this 
form  of  action,  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  it  was 
converted,  with  legal  Interest  thereon  down  to 
the  date  of  the  trial,  and  that  this  rule  is  In- 
variable. That  was  hardly  a  correct  state- 
ment of  the  law.  Ttie  correct  measure  of  dam- 
ages in  this  case  is  the  value  of  plaintiff's 
right  to  the  property  at  the  time  of  the  eon- 
version,  with  legal  interest  thereon  down  to 
the  date  of  the  trial;  and  such  value  mtist  be 
determined  by  deducting  from  the  value  of  the 
property,  when  converted,  the  amount  neces- 
sary to  redeem  from  the  mortgage  lien  at  that 
time. 

Error  is  assigned  on  the  admission  of  evi- 
dence of  what  the  property  cost  plaintiff. 
There  was  evidence  tending  to  show  what  the 
condition  of  the  vehicle  was  at  the  time  of  Its 
conversion,  as  compared  with  its  condition 
when  purchased,  and  that  the  purchase  was 
made  in  the  open  market  Under  such  circum- 
stances, evidence  of  the  purchase  price  is 
competent  as  bearing  on  the  value  of  the  prop- 
erty at  the  time  of  the  conversion.  Thomp- 
son V.  Anderson  (Iowa)  63  N.  W.  355;  BoUn- 
son  V.  Lewis,  7  Misc.  Bep.  530,  27  N.  T.  Supp. 
989.  It  Is  some  evidence  of  its  value,  even 
though,  prior  to  the  conversion,  the  property 
had  deteriorated  from  use.  Hawer  v.  Bell,  141 
N.  y.  140,  36  N.  E.  6. 

Error  is  assigned  on  the  ruling  of  the  court 
that  defendant  could  not  defeat  a  recovery 
by  proving  title  or  right  of  possession  in  a 
stranger  in  an  action  of  trover.  Proof  on  the 
part  of  the  defendant  of  title  In  a  third  per- 
son, a  stranger  to  the  proceeding,  without 
any  effort  to  connect  the  defendant  with  such 
title,  did  not  prove  or  tend  to  establish  a  de- 
fense, and  was,  therefore,  not  admissible. 
Weymouth  v.  Railway  C!o.,  17  Wis.  550;  Steele 
V.  Schrlcker,  55  Wis.  134, 12  N.  W.  806. 

The  above  covers  all  the  questions  presented 
by  the  appeal,  and  It  follows  that  the  damages 
assessed  by  the  Jury  are  excessive,  owing  to 
the  erroneous  Instruction  given  by  the  court; 
and  for  that  reason  the  Judgment  must  be  re- 
versed, and  a  new  trial  ordered,  unless  the  re- 
spondent elects  to  remit  from  the  verdict  the 
amount  due  upon  the  mortgage  debt  at  the 
time  of  the  tender,  with  Interest  there(m  at 
the  rate  of  6  per  cent  per  annum  up  to  the 
time  of  the  rendition  of  such  verdict  The 
Judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  unless  respondent  elects  to 
take  Judgment  in  accordance  with  this  opinion. 


MARKS  V.  AUERBACH. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 
ExEOCTioN— Priority  — Fhaud — Coxsolidatios 
or  Motions — Rxfekbnob— Harmless 
Bkkok  —  Costs. 
1.  Where  the  Judgment  debtor  and  one  of  his 
creditors  by  fraud  iuduced  the  judgment  cred- 
itor to  relense  a  levy  of  execution,  so  aa  to  en- 
able the  creditor  to  levy  and  obtain  a  parnmount 
lien,  the  fact  that  the  agreement  for  release  pro- 
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Tided  that  the  indgment  creditor  might  take 
property  of  the  debtor,  to  a  certain  amount,  at 
prices  to  be  fixed  by  Mmself,  does  not  show 
fraud  upon  the  other  creditors,  of  whose  exist- 
ence the  judgment  creditor  was  not  aware,  and 
BO  prevent  the  judgment  creditor  from  claiming 
priority  of  the  levy  so  released. 

2.  It  is  proper  to  consolidate  motions  by  one 
judgment  creditor  to  have  the  proceeds  of  exe- 
cutions issued  by  another  judgment  creditor  ap- 
plied first  in  pajrment  of  movant's  judgment,  on 
the  ground  that  he  was,  by  fraud,  induced  to 
release  a  prior  levy. 

3.  In  a  proceeding  by  one  judgment  creditor 
to  have  the  proceeds  of  executions  issued  by  an- 
other judgment  creditor  applied  first  in  pay- 
ment of  movant's  judgment,  on  the  ground  that 
he  was  induced  by  fraud  to  release  a  prior  levy, 
it  was  proper  practice  to  form  an  issue  of  fraud, 
and  refer  it  to  a  referee  for  trial. 

4.  Error  in  entering  a  "judgment"  directing 
application  of  the  proceeds  of  property  sold  on 
execution,  instead  of  an  "order,"  is  harmless. 

6.  A  statute  authorizing  costs  in  "actions" 
does  not  authorize  them  in  proceedings  by  one 
judgment  creditor  to  have  the  proceeds  of  exe- 
cutions issued  by  another  judgment  creditor  ap- 
plied first  to  the  payment  of  movant's  judg- 
ment. 

Appeal  from  circuit  court,  Milwaukee 
county;   D.  H.  Johnson,  Judge. 

Petition  by  Harry  Marks  against  Samuel 
B.  Auerbach  for  the  application  to  petition- 
er's Judgment  of  the  proceeds  of  executions 
In  favor  of  defendant  There  was  a  Judg- 
ment for  petitioner,  and  defendant  appeals. 
Reversed  In  part 

August  6,  1884,  the  respondent,  Marks,  had 
judgments  amounting  to  $1,281.40,  and  other 
claims  which  were  In  suit,  against  one  Louis 
Hecht,  and  held  the  stock  of  merchandise 
of  Hecht  under  levy  of  execution  on  the 
judgments  and  attachments  in  the  suits. 
Hecht  procured  the  assistance  of  the  appel- 
lant, Auerbach,  who  was  his  brother-in-law, 
to  aid  In  obtaining  a  release  of  the  levy. 
To  that  end  It  was  represented  to  Marks,  in 
the  presence  of  Auerbach,  and  without  dis- 
sent from  him,  that  Hecht  was  perfectly 
solvent,  and  owed  but  little  aside  from  his 
indebtedness  to  Marks;  that  he  owed  Auer- 
bach nothing;  that  his  stock  of  goods  was 
worth  from  $5,000  to  $6,000;  and  that  if 
the  levy  could  be  released,  he  would  be  able 
to  continue  his  business,  and  pay  off  his 
debts  in  the  ordinary  course  of  business.  It 
was  finally  agreed,  In  writing,  that  Hecht's 
Indebtedness  to  Marks  was  $1,706.40;  tliat 
Auerbach  would  advance  to  Marks,  for 
Hecht,  $500;  that  Hecht  would  deliver  to 
Mai^  from  the  goods  under  the  levy,  $300 
in  value,  to  be  selected  by  Marks,  and  at  a 
value  to  be  fficed  by  him;  and  to  secure  the 
balance  of  the  debt  to  Marks  by  a  Judgment 
note  payable  September  5,  1804.  And  it  was 
further  agreed  that,  "only  on  the  full  per- 
formance of  the  foregoing  by  the  party  of 
the  first  part"  Marks  agreed  to  release  his 
levy;  and  that,  "If  the  said  Louis  Hecht 
shall  fail  and  neglect  to  perform  his  obliga- 
tions, then  the  said  Judprinents  shall  stand, 
and  be  In  full  force  and  effect,  as  though 
these  agreements  had  never  been  executed." 


On  the  execution  of  this  agrennent,  and  the 
receipt  of  the  chedc  of  Auerbach  tor  95uu, 
Marks  directed  the  release  of  the  levy,  and. 
at  the  solicitation  of  Hecht  postponed    tbe 
delivery  of  the  goods   until  the   shades    ot 
night  should  cover  the  transaction,    and    so 
save  the  feelings  of  Hecht  and  the  exposure 
of  his  condition  to  the  public.     When  Marks 
went,  in  the  evening,  to  have  delivery  of  tbe 
goods,  he  foimd  the  sheriff  again  In  posses- 
sion of  the  store  and  goods,— this  time   un- 
der   executions    in    favor   of    Auerbach.     on 
judgments   which   had  been  entered    during 
the   time   intervening  since   the   release    by 
Marks  of  bis  levy,— and  Marks  was  not  per- 
mitted to  take  any  goods.     Maries  then   di- 
rected  tbe  sherili   to  sell  under  his    execu- 
tions.    The  goods  were  sold  by  tbe  sheriff. 
Marks    obtained    an    orda    requirlns     tbe 
money,  the  proceeds  of  the  sale,  to  be  paid 
into  court  to  abide  the  result  of  bis  nao- 
tlon  to  have  it  applied  first  to  the  payment 
of  his  Judgments.     Auerbach  had  three  Judg- 
ments  and   three   executions.     Marks    made 
three  several  motions  to  have  the  proceeds 
of  the  sale  on  each  separate  execution  ap- 
plied to  the  payment  of  his  Judgments.     Tbe 
motions  were  based  upon  petitions.     To  each 
petition    Auerbach    made    separate— but.    In 
substance,    the    same— answers.      The    court 
consolidated  the  several  motions,  and   refer- 
red the  issue  to  a  referee.    There  was  a  trial 
before  the  referee,  in  which  witnesses  were 
sworn    and    testified.     The    referee    found: 
That  Hecht  and  Auerbach,   "colluding  and 
concerting  together   for  the  purpose  of   in- 
ducing  the  said   Marks  to  r^ease   his    said 
executions  and  attachment  levies,  and   for 
the   further  purpose  of  enabling   the    said 
Auerbach  to  levy  upon  the  said  goods  and 
fixtures  as  soon  as  the  Marks  executions  and 
attachments  should  be  released,  falsely  rep- 
resented to  the  said   Marks  that   the   said 
Hecht  was  solvent;   that  in  addition  to  his 
debt  to  Marks,  he  did  not  owe  to  exceed 
$1,200,    and    that   he   owed   nothing    to    the 
said   Auerbach  except  the  $500   which    the 
said  Auerbach  then  advanced  to  him,  to  be 
paid   to  the  said   Marks-  under  the  agree- 
ment";  and  that   if  the   levies   of   Marks 
were  released,   "Hecht  would  be  enabled  to 
continue  his  business,  and  pay  oft  his  debts 
in  the  usual  course  of  business."     And  "that 
all  of  said  representations  were  wholly  false, 
and  were  then  and  there  known  to  the  said 
Hecht  and  to  the  said  Auerbach  to  be  false," 
and  that  Maries  released  his  levy  in  conse- 
quence of  his  reliance  upon  these  false  rep- 
resentations and  promises.     The  referee  also 
found,  as  a  conclusion  of  law,  that  Auerbach 
was  estopped,   by   his  participation   in  the 
fraudulent    representations,    from    claiming 
priority,  by  his  levy.  In  the  proceeds  of  the 
sale  of  the  goods,  and  that  Marks  is  «itl- 
tied  to  the  first  Hen  thereon,  to  the  amount 
of  his  three   Judgments,   with   Interest  and 
costs.    The  report  of  the  referee  was  con- 
firmed by  the  court     On  this  report  a  formal 
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Judgment  waa  entered,  in  favor  of  Marks, 
against  Auerbach,  for  the  amount  of  his  three 
Judgments,  with  interest  and  costs  taxed  at 
$160,  and  that  the  residue  be  paid  to  Auer- 
bach. Auerbach  objected  to  the  taxation  of 
oosts,  and  appealed  from  Its  allowance.  £^m 
the  Judgment  entered,  Auerbach  appeals. 

Adolph  Hubschmann,  for  appellant.  Hen- 
ry W.  Dunlop,  Charles  L.  Aarons,  and  Fel- 
ker,  Goldberg  &  Felker,  for  respondent. 

NEWMAN,  J.  (after  stating  the  facts).  It 
cannot  be  seriously  questioned  that  the  pe- 
titions on  which  the  respondent's  motions 
were  based  state  facts  sufficient  to  warrant 
the  relief  sought  by  the  motions.  Nor  Is  It 
<Ioubtful  that  the  evidence  amply  supports 
the  findings  of  the  referee.  So  the  findings 
cannot  be  disturbed  on  such  grounds.  Briggs 
V.  Hlles,  87  Wis.  438,  58  N.  W.  752.  But  the 
appellanturges  that  the  court  erred  "In  consoli- 
dating the  proceedings  and  referring  the  issue 
to  a  referee."  This  la  based  principally  on  tlie 
contention  that  the  petitions  did  not  state  facta 
sufficient  to  warrant  an  intervention,  or  to  fur- 
nish grounds  for  the  relief  sought.  This  is,  in 
turn,  based  chiefly  upon  the  claim  or  assertion 
that  the  contract  "shows  fraud  upon  the  part 
of  Marks,  as  against  Hecht  and  the  creditors 
of  Hecht."  It  is  said  that  the  fact,  alone,  that 
Marks  was  to  have  his  choice  of  goods,  at 
a  price  to  be  fixed  by  himself,  is  the  clearest 
proof  of  fraud,  as  against  other  creditors  of 
Hecht.  Of  course,  this  contention  altogeth- 
er overlooks  the  fact  that  Marks  did  not 
know  that  there  were  other  creditors  of  any 
considerable  amount,  but,  on  the  contrary, 
was  assured  by  Hecht,  with  Auerbach's  ap- 
parent corroboration,  that  Hecht  was  entire- 
ly solvent,  and  abundantly  able  to  go  on 
with  his  business  and  pay  his  debts  when  the 
obstruction  of  these  executions  should  be 
taken  out  of  his  way.  It  is  said,  too,  that 
this  agreement  is  grossly  unequal  and  unfair 
on  Its  face,  and  out  of  the  usual  course  of 
business,  and  should  not  be  enforced.  Very 
likely  the  agreement  would  not  be  enforced 
literally,  so  as  to  work  an  injustice,  by  a 
court  of  equity,  while,  if  the  respondent 
should,  in  good  faith,  fix  fair  prices  upon  the 
goods  selected  by  him,  that  might  put  an- 
other face  upon  the  matter.  But  that  is  un- 
important No  one  is  proposing  to  enforce  it. 
Marks  repudiates  it.  He  claims  that  the 
promise  was  made  only  to  his  ear,  with  the 
intention  that  it  should  be  broken  to  his 
hope,  and  that  he  was  In  fact  beguiled  of  his 
levy  by  its  delusion.  And  fM>  the  referee  vir- 
tually found. 

No  legal  or  practical  objection  is  perceived 
to  the  consolidation  of  the  several  motions 
into  one.  The  power  to  consolidate  actions 
or  notions,  In  a  proper  case,  is  inherent  in 
the  court,  to  prevent  a  multiplicity  of  ac- 


tions, to  the  distress  of  litigants  and  the 
fruitless  consumption  of  the  time  of  the 
courts.  The  practical  effect  of  such  consoli- 
dation is  to  change  the  mode  of  trial  or  hear- 
ing, so  that  several  cases  or  motions  are  dis- 
posed of  by  one  trial  or  hearing! 

It  was  proper  practice  to  form  an  Issue, 
and  refer  It  to  a  referee  for  trial  The  ref- 
eree's report  was  a  sufficient  basis  for  a  de- 
cision of  the  motion.  Cooley  v.  Gregory,  18 
Wis.  308;  Williams  v.  Troop,  17  Wis.  403; 
McDonald  v.  Falvey,  18  Wis.  571;  Gaynor  v. 
Blewett,  85  Wis.  155,  57  N.  W.  44;  Ellis  v. 
Land  Co.  (not  yet  officially  reported)  68  N. 
W.  363. 

It  does  not  seem  to  have  been  proper  prac- 
tice to  enter  a  formal  Judgment  on  the  ref- 
eree's report.  The  proper  remedy  was  an 
order.  Every  ordinary  proceeding  in  a  court 
of  Justice,  by  Which  one  party  prosecutes  an- 
other party  for  the  enforcement  or  protec- 
tion of  a  right,  or  the  redress  or  prevention 
of  a  wrong.  Is  denominated  an  "action." 
Rev.  St.  i  2095.  "Every  other  remedy  Is  a 
special  proceeding."  Rev.  St.  §  2596.  The 
final  determination  of  the  rights  of  the  par- 
ties, In  an  action,  Is  denominated  a  "judg- 
ment" (Rev.  St.  i  2882),  while  every  direction 
made  In  writing,  not  included  In  a  Judgment, 
Is  denominated  an  order  (Rev.  St  {  2812). 
It  Is  plain  that  this  proceeding,  under  the 
common  practice  and  understanding,  was 
neither  an  action  at  law  nor  a  suit  In  equity. 
It  must  therefore  be  a  special  proceeding, 
within  the  statute  definitions.  It  should 
properly  have  been  terminated  by  an  order. 
But  the  respondent  obtains  by  the  judgment 
the  same  relief  which  he  should  have  had 
by  an  order.  The  difference  Is  mainly  a 
mere  matter  of  form  and  definition,  not  af- 
fecting the  substance  of  the  thing  Intended. 

The  respondent  was  allowed  the  full 
amount  of  his  Judgments,  including  Interest, 
up  to  the  time  of  their  payment.  One  can 
hardly  imagine  ground  for  criticism  In  that 
That  Is  Just  what  he  should  have  realized  if 
he  had  not  released  his  levy.  But  costs  are 
a  creature  of  the  statute.  They  cannot  be 
allowed  by  the  courts  in  cases  not  provided 
for  by  statute.  The  statute  provides  for  the 
allowance  of  costs,  generally.  In  actions.  No 
such  provision  Is  made  for  their  allowance 
In  special  proceedings.  They  are  allowed  In 
such  proceedings  only  when  specially  provid- 
ed for  by  some  statute.  Costs  on  motions 
are  given  by  section  2924,  Rev.  St.  They  are 
limited  to  $10.  Respondent's  recovery  of 
costs  should  have  been  limited  to  that  sum. 
The  order  of  the  circuit  court  Is  affirmed, 
except  as  to  costs,  and  as  to  costs  It  is  re- 
versed. The  cause  is  remanded,  with  direc- 
tion to  allow  the  respondent  $10  costs.  The 
appellant  Is  to  pay  the  fees  of  the  clerk  of 
this  court.  Neither  party  Is  to  have  costs  of 
the  appeal 
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JAMES  T.  OARSON. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1897.) 
Parol  Conthact  —  Cossthuction  —  Pkovincb  of 

Court— EVIDBNOB—AUMIBSIBILITT  AS»  8UF- 

PiciESCT— Stat  i:tk  op  Fkacds. 

1.  When  an  oral  contract  sued  on  ia  detailed 
by  plaintiff,  -and  no  otlier  testimony  is  given 
couceruiiig  it,  and  it  is  clear  in  terms,  it  is  the 
duty  of  the  court  to  construe  it. 

2.  Defendant  and  B.  were  members  of  a  cor- 
poration in  whose  employ  \ns  one  whose  wife 
stood  charged  with  murder.  Hdd,  that  a  sepa- 
rate contract  of  defendant  employing  plaintiff, 
an  attorney,  to  defend  the  wife,  was  not  shown 
by  plaintifrs  testimony:  "I  told  defendant 
that  B.  had  requested  me  to  defend  the  wife, 
and  had  said  that  he  and  defendant  would  pay 
the  bills.  Defendant  said  that  the  only  reason 
he  and  B.  took  an  interest  in  the  wife's  de- 
fense was,  as  previously  stated  by  B.,  that  the 
husband  was  an  old  and  faithful  employe  of 
the  corporation,  and  that  for  that  reason  they 
would  pay  the  bills." 

&  Such  contract  was  not  shown  to  be  several 
by  defendant's  subsequent  activity  in  the  de- 
fense, his  frequent  consultations  with  plaintiff 
about  the  case,  and  his  directions  to  employ 
experts  and  detectives,  since  such  conduct  was 
consistent  with  a  joint  employment. 

4.  In  an  action  by  an  attorney  on  an  oral 
contract  for  services  rendered  a  third  person, 
plaintiff  alleged  and  contended  that  defendant 
alone  retained  him.  Defendant  denied  any  con- 
tract, and  claimed  that  the  most  that  plaintiff's 
evidence  showed  was  a  joint  retainer  by  de- 
fendant and  one  B.  Bdd,  that  it  was  error  to 
admit  in  evidence  a  statement  of  B.,  made  In 
defendant's  absence,  that  he  and  defendant 
had  employed  plaintiff, 

5.  Defendant  was  not  precluded  from  object- 
ing to  such  evidence  because  he  did  not  object 
to  the  evidence  which  be  claimed  at  most  show- 
ed a  joint  employment  by  him  and  B. 

6.  It  was  not  error,  on  an  issue  whether  de- 
fendant employed  plaintiff,  an  attorney,  to  de- 
fend a  third  person,  to  permit  the  contents  of 
a  lost  telegram,  clamied  to  have  been  sent  by 
defendant  to  plaintiff,  to  be  proved  orally 
against  an  objection  that  there  was  no  proof 
that  defendant  sent  it,  or  that  it  was  in  his 
handwritiiw,  where  there  was  evidence  that 
defendant  had  sent  letters  to  plaintiff  contain- 
ing directions  relating  to  the  defense  similar 
t»  those  contained  in  the  telegram  as  proved. 

T.  A  contract  whereby  the  promisors  retain 
an  attorney  to  defend  a  third  person  charged 
with  crime,  made  before  any  substantial  serv- 
ices are  rendered,  is  not  one  to  answer  for  the 
debt  of  another. 

Appeal  from  circuit  court.  Bau  Claire 
county;   Robert  Q.  Slebecker,  Judge. 

ActicA  by  V.  W.  James  against  William 
Carson  on  an  oral  contract  for  services  ren- 
dered by  plaintiff  as  an  attorney.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

This  is  an  action  to  recover  the  reasonable 
value  of  plaintiff's  services  as  an  attorney 
In  tbe  defense  of  one  XHizabetta  Russell, 
charged  with  murder.  The  complaint  al- 
leged that  the  defendant,  being  Interested  to 
secure  the  acquittal  of  the  said  Elizabeth 
Russell,  retained  and  employed  the  plaintiff 
to  defend  her  on  said  charge,  and  that  he  did 
defend  her,  and  that  his  services  therefor 
were  worth  $7,500,  of  which  only  51,500  had 
been  paid.  The  answer  admitted  that  the 
plaintiff  defended  Mrs.  Russell,  and  denied 


all  other  allegations  of  .the  complaint.    Tb- 
answer  further  alleged:    (1)  That  James  ba.1 
received  f6,150  In  full  payment  for  all  ser< 
ices  and  disbursements,  which  sum  had  l>e<M 
paid  by  the  Valley  Lumber  Company  at  th-.- 
request  of  and  as  agent  for  Thomas  RusseU. 
the  husband  of  the  accused;    (2)   that  Mr». 
Russell    had    paid    the    plaintiff    tlie    full 
amount  of  his  services  and   expenses;    {:'■ 
that  the  plaintiff  had   charged   all   of  sai: 
services  to  one  George  A.  Buffin^on,  sincv 
deceased,  and  bad  presented  a  bill  for  thc- 
whole   amount   thereof   against    his    estate, 
and  thereafter  compromised  and  settled  the 
entire  claim  for  the  sum  of  $1,500,  whlcb  be- 
came a  full  satisfaction  and  discharge  of  the 
claim  set  forth  in  the  complaint.    Upon  the 
trial  it  appeared  that  the  defendant,  on  and 
prior  to  the  8th  of  December,  IWl,  was,  an-1 
for  some  time  previously  had  been,  tbe  pres- 
ident of  the  Valley  Lumber  Company,  a  cor- 
poration at  Eau  Claire,  and  that  one  George 
A.  Bufflngton  (since  deceased)  was  rice  pres- 
ident thereof,  and  that  one  Thomas  Russels 
had  been  for  years  employed  by  said  com- 
pany as  foreman  in  the  woods,  and  that  the 
company   owed    Russell    more    than   fl,O0t). 
On  the  8th  day  of  December  aforesaid,  Mrs. 
Russell,  wife  of  Thomas  Russell,    was  ar- 
rested on  the  charge  of  murder.    She  was 
afterwards  tried,  Mr.  James  acting  as  her 
counsel,  and  convicted,  and  the  case  was  re- 
ported to  this  court   State  v.   Rassell.  83 
Wis.  390,  53  N.  W.  441.    In  this  court  Mrs. 
Russell  was  represented  by  Mr.  James  and 
Mr.  J.  V.  Quarles.     Tbe  questions  were  so 
answered  in  this  court  that  upon  tbe  return 
of  the  record  to  tbe  circuit  court  she  was  dis- 
charged.   The  claim  of  the  plaintiflT  is  that 
he  was  retained   by  Mr.  Buffington   on  or 
abont  December  4th  to  defend  Mrs.  Russell, 
and  that  about  three  days  later  be  was  also 
retained  by  Mr.  Carson,  the  defendant,  and 
that  each  retainer  was  s^arate.    Mr.  Car- 
son denies  that  he  ever  retained  the  plaintiff, 
either  jointly  with  Bufflngton  or  separately, 
but  claims  that  he  acted  simply  as  agrent  for 
Thomas    Kussdl    In   disbursing   and    advan- 
cing money  to  Mr.  James  during  his  employ- 
ment   The  preparation  for  the  trial,  and  tbe 
trial  Itself,  were  both  very  expensive,  and 
Involved  the  retaining  of  experts  and  detect- 
ives.     Both    Carson    and    But&ngton    toot 
great    interest   in    It,   and    consulted     with 
James  very  frequently  as  to  tbe  conduct  of 
the  case.  The  disbursements  made  by  James 
amounted  to  $5,601.75,  and  he  received  from 
Mr.    Carson   to   apply    thereon,    at   variom 
times  from  March  29,  1892,  to  October  16. 
1893,  the  total  sum  of  $6,150,  all  of  which,  ex- 
cept $600,  was  paid  to  him  by  checks  of  the 
Valley  Lumber  Company,  signed  by  Caraon 
as  president    The  $500  was  deposited  In  the 
bonk  by  Carson  to  James'  credit  and  was 
the  proceeds  of  a  note  of  tbe  Valley  Lumber 
Company,  discounted  at  the  bonk  for  that 
purpose.    Mr.  Buffington  died  before  the  com- 
mencement of  this  action,  and  admlnistra- 
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tion  of  bl8  estate  was  beeuB  In  the  county 
court  of  Gau  Claire  county.  James  filed  a 
claim  against  the  estate  for  his  retainer  and 
^(.■i-vices  in  the  Russell  case,  placed  at  $5,000, 
and  for  disbursements,  placed  at  $6,560, 
making  a  total  of  $11,560,  upon  which  he 
credited  the  $6,150  received  on  the  Valley 
Lumber  Company  checks,  leaving  a  balance 
alleged  to  be  due  of  $0,410.  There  was  ne- 
gotiation between  the  executors  and  James 
as  to  settlement  of  this  claim.  Finally,  the 
executors  paid  him  $1,500,  and  be,  with  leave 
of  the  court,  withdrew  bis  claim,  but  gave 
no  receipt,  and  stated  at  the  time  that  he  in- 
tended to  enforce  the  whole  balance  of  the 
claim  against  Carson. 

A  special  verdict  was  called  for  and  ren- 
dered as  follows:  "Question  1.  Who  first 
retained  and  employed  V.  W.  James  to  de- 
fend Elizabeth  Kussell  of  the  charge  of  mur- 
der? Answer.  George  A.  Bufiington.  Ques- 
tion 2.  When  was  V.  W.  James  so  first  re- 
tained and  employed?  Answer.  December 
4.  1891.  Question  3.  Did  the  defendant,  Mr. 
Carson,  ever  retain  or  employ  V.  W.  James 
to  defend  Mrs.  Russell  of  said  charge  of  mur- 
der? Answer.  Yes.  Question  4.  If  you  an- 
swer 'Yes'  to  question  3,  then  state  when  Mr. 
Carson  so  retained  or  employed  Mr.  James. 
An.swer.  December  7,  18!>1.  Question  5.  If 
yoft  answer  'Yes'  to  question  3,  then  was 
such  retainer  and  employment  of  Mr.  James 
by  Mr.  Carson  alone,  or  was  it  made  by  Mr. 
Carson  and  George  A.  Bufiington  jointly? 
Answer.  Severally.  The  Court:  Mr.  Fore- 
man, I  want  to  ask  you,  in  reference  to  the 
answer  to  question  5  which  I  last  read,  did 
the  Jury  find  and  mean  by  this  answer  that 
Mr.  Carson  employed  him  separately  and 
alone?  Foreman  Polley:  As  the  jury  under- 
stood it,  at  those  two  distinct  times  each  one 
of  those  gentlemen  separately  and  alone  em- 
ployed Mr.  James.  The  Court:  Then  yon 
meant  to  say  by  that  answer  that  Mr.  Car- 
son employed  htm  alone?  Mr.  PoUey:  We 
did.  Question  6.  What  has  been  paid  V.  W. 
James  on  account  of  reasonable  and  neces- 
sary disbursements  incurred  and  paid  by 
liim  in  said  matter?  Answer.  $5,604.98. 
Que.«fiou  7.  What  amount,  in  all,  has  been 
paid  V.  W.  James  on  account  of  said  matter 
of  the  defense  of  Elizabeth  Russell?  The 
court  answered  it,  $7,650.  Question  8.  What 
were  the  services  of  V.  W.  James  in  defend- 
ing Elizabeth  Russell,  as  he  did,  of  said 
charge,  reasonably  worth?  Answer.  $6,000. 
And  we  find  the  sum  of  $4,261.13  due  said 
V.  W.  James  as  principal,  and  interest  to 
date." 

Before  submission  of  the  case  to  the  jury 
the  defendant  moved  the  court  to  direct  a 
verdict  for  the  defendant,  and  excepted  to 
the  niling.  After  verdict,  defendant  moved 
to  strike  out  the  answer  to  the  eighth  ques- 
tion as  unanthorizcd  by  the  evidence;  also 
to  strike  out  the  answer  to  the  fifth  question 
for  the  same  reason;  also  to  set  aside  the 
verdict,  and  for  a  new  trial,  because  the  evi- 


dence was  inflofflclent  to  sustain  the  ver- 
dict; and  for  errors  in  reception  and  rejec- 
tion of  evidence,  in  submitting  and  refusing 
to  submit  questions,  and  for  errors  in  the 
charge.  All  the  motions  were  overruled, 
and  exceptions  taken,  and  judgment  was  en- 
tered for  the  ^plaintiff  on  the  verdict,  from 
which  the  defendant  appealed. 

N.  U.  Uayden,  for  appellant  OUn  ft  But- 
ler, for  respondent. 

WINSLOW,  J.  (after  stating  the  fkcts). 
The  most  Important  contention  made  by  the 
defendant  upon  this  appeal  is  that  there  Is 
no  evidence  in  the  case  tending  to  show  ttiat 
he  (Carson)  severally  employed  Mr.  James  to 
defend  Mrs.  Russell,  and  that  at  most  the 
evidence  only  tends  to  show  a  joint  employ- 
ment by  Carson  and  Buifington.  A  careful 
review  of  all  the  evidence  convinces  us  that 
this  contention  Is  well  founded,  and  must  pre- 
vail. Where  the  terms  of  an  oral  contract 
are  to  be  gathered  from  conduct  and  convetsor 
tlons,'  or  wh»e  they  are  in  dispute,  or  are 
ambiguous  or  vague,  the  question  as  to  what 
the  understanding  or  agreement  in  fact  was  is 
a  question  for  the  jury.  Bedter  v.  Uolm, 
88  Wis.  86,  61  N.  W.  307.  But  where  an  oral 
contract  is  detailed  by  the  plaintiff,  and  no 
other  testimony  is  given  concerning  it,  and 
it  is  clear  and  unambiguous  in  terms,  it  is  the 
duty  of  the  court  to  constme  it.  That  la  the 
case  before  us  now.  Mr.  James  gave  his 
version  of  the  contract  of  hiring  in  no  uncer- 
tain terms,  and  it  established,  if  t>elieved,  a 
joint  contract  on  the  part  of  Carson  and  Buf- 
fington  on  one  side  and  Mr.  James  on  the  oth- 
er. This  oral  contract  is  related  by  the  plain- 
tiir  several  times  during  his  examination  as  a 
witness,  and  in  subetautially  the  same  terms. 
Upon  direct  examination  he  relates  it  as  fol- 
lows: "Mr.  Carson  stated  to  me  that  the  cmly 
reason  he  and  Mr.  Butfington  had  for  taking 
the  Interest  that  they  proposed  to  in  the  Uus- 
seU  case  was,  as  outlined  by  Mr.  Bufflngton. 
as  stated  by  Mr.  Butfington.  That  Mr.  Bus- 
sell  had  been  an  old  and  faithful  employ^  re- 
Iterated  the  substance  of  what  Mr.  Bufiing- 
ton had  said.  In  tliat  conversation  I  explain- 
ed to  Mr.  Carson  what  would  have  to  be  dons 
in  order  to  prepare  the  defense,  as  X  had  done 
to  Mr.  Butfington.  I  also  said  to  lilm  what 
Mr.  Buttlngton  had  said  about  the  payment 
of  the  expenses  and  bills,  i  told  him  that 
Mr.  Bufiington  said  that  he  and  Mr.  Carson 
would. pay  the  bills,  and  he  said  they  would 
do  so,  and  gave  the  reasons  why  they  would 
do  BO,  as  I  have  stated.  I  agreed  with  Mr. 
Carson  to  proceed  with  the  preparation  of 
the  defense  of  the  case  according  to  the  best 
of  my  ability."  Upon  cross-examination  he 
states  It  as  follows:  "I  cannot  state  everything 
that  I  said  to  Mr.  Carson  in  that  interview 
except  in  substance.  I  said  it  might  be  neces- 
sary to  interview  various  parties  who  might 
have  some  knowledge  on  the  subject,  or  sup- 
posed to  have  some,  and  I  referred  to  the  la- 
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bor  that  would  be  Invc^Ted,  and  told  him  that 
It  involved  the  makings  of  a  careful  investiga- 
tion of  the  facts;  that  It  would  be  laborious, 
and  consume  time;  that  Buthngton  had  re- 
quested me  to  take  charge  of  the  defense; 
that  he  had  said  that  be  wanted  everything 
done  that  was  necessary;  that  he  wanted  a 
complete  defense  made  for  her;  he  didn't  be- 
lieve she  was  guilty,  and  he  wanted  no  stone 
unturned,  and  be  wanted  me  to  take  hold  of 
It,  and  do  everything  In  connection  with  It; 
that  I  had  said  to  Bufflngton  tlukt  the  course 
which  he  marked  out,  and  which  seemed  nec- 
essary, would  Involve  large  expense;  that 
1  had  gone  over  that  with  Mr.  Buthngton,  and 
tliat  Mr.  Bufflngton  had  said  that  he  and  Mr. 
Carson  would  defend  her,— proposed  to  de- 
fend her;  that  the  bills  should  be  brought  to 
them.  Mr.  Carson  said  that  Tom  Russell  had 
worked  for  them  for  a  long  time,  and  had 
been  faithful;  that  they  had  made  money  out 
of  him,  and  that  they  proposed  to  stand  by 
her,— proposed  to  stand  by  his  wife,— stand  by 
Mrs.  Russell;  he  repeated  that;  said  it  more 
than  once;  that  was  their  reason  for  it."  It 
seems  to  us  entirely  plain  that  this  means  but 
one  thing,  namely,  that  Carson  ratified  Buf- 
flngton's  promise,  and  thereby  agreed  that  he 
and  Bufflngton  would  pay  the  bills  for  the 
defense  Jointly.  There  is  no  room  for  con- 
struing It  Into  a  promise  by  Carson  to  become 
Individually  liable.  But  It  is  said  that  the 
subsequent  conduct  of  Carson,  his  great  inter- 
est and  activity  in  the  defense,  his  frequent 
consultations  with  James  about  the  case,  his 
directions  as  to  the  employment  and  retention 
of  experts  and  detectives,  may  by  themselves 
alone  be  sufficient  evidence  from  which  to 
find  that  a  separate  contract  had  been  made 
by  him.  Doubtless,  If  there  had  been  no 
evidence  showing  an  original  contract  in  def- 
inite terms,  all  this  evidence  should  go  to  the 
Jury,  to  decide  what.  If  any.  contract  Carson 
had  made.  But  when  we  have  the  original 
contract  of  hiring  In  clear  and  express  terms, 
these  subsequent  acts  lose  all  their  force  as 
tending  to  prove  separate  liability.  They  are 
Just  as  consistent  with  a  Joint  promise  by  Car- 
son and  Bufflngton  together  as  they  are  with 
a  separate  promise  by  Carson  alone.  One 
witness.  It  is  true,  says  that  be  heard  Mr. 
Carson  say  on  the  street  that  "he  had  em- 
ployed James  to  defend,"  but  this  statement  is 
entirely  consistent  with  a  Joint  hiring  by  Car- 
son and  Bufflngton.  We  shall  not  attempt 
to  detail  the  testimony  on  the  point,  but  will 
simply  state  the  conclusion  that  the  testimony 
of  Mr.  James  clearly  shows  a  Joint  contract. 
If  it  shows  any  contract,  and  that  all  the  sub- 
sequent acts  and  conversations  shown  were 
consistent  with  a  Joint  hiring,  and  hence  fur- 
nish no  ground  on  which  to  build  a  contract 
of  separate  hiring.  The  contract  (If  there 
was  any  contract)  being  purely  a  Joint  con- 
tract with  Bufflngton  and  Carson,  and  there 
being  no  evidence  to  show  a  several  contract 
on  the  part  of  Carson  alone,  the  submission 
of  the  question  to  the  Jury  was  erroneous. 


and  the  answer  to  it  should  have  been  strick- 
en out.  It  follows  also  that,  if  the  transa-r 
tion  between  James  and  the  executors  of  Bu: 
flngton's  estate  by  which  James,  in  consi  1- 
ei-ation  of  $1,500  paid  him,  withdrew  his  chiii.. 
against  the  estate,  amounted  to  a  release  <.-t 
Buffington's  estate,  then  such  release  op'^r- 
ated  as  a  discharge -of  one-half  of  the  claiui. 
under  section  4204,  Rev.  St.,  and  in  tbat  event 
the  plaintiff  could  not  recover  the  entire  bal- 
ance of  the  claim  against  Carson  alone,  bu-. 
only  Carson's  equitable  portion  thereof  as  be- 
tween him  and  Bufflngton.  The  questionf 
which  the  defendant  proposed  for  the  specla: 
verdict,  submitting  to  the  Jury  the  question 
whether  this  transaction  was  in  fact  a  r^ea>e 
of  the  Bufflngton  estate,  were  therefore  prop- 
er, and  should  have  been  submitted  in  sub- 
stance at  least. 

Upon  the  trial  two  expert  witnesses   wer>» 
called,  who  had  some  conversation  with  Mr. 
Buffington,   after    the   prosecution  had    com- 
menced, with  reference  to  their  being  employ- 
ed as  experts  In  the  case.     They  were  allowt?.] 
to  testify  against  objection  that  Mr.  Buffing- 
ton  told  them,  in  the  absence  of  CarstHi,  tbat 
he  and  Carson  had  undertaken  the  defense. 
and  had  employed  James.     The  admission  of 
this  testimony   is  alleged  as   error,    and    w-? 
think  it  was  error.     The  complaint  dlstinctly 
alleged  a  separate  contract  by  Carson.     The 
answer  denied  any  contract.      This  was  th^- 
Issue  when  the  case  liegan,  and  no  amenil- 
ments  have  been  made  to  the  pleadings  <•> 
change  that  issue.     The  plaintiff  Introduce- 1 
evidence  which  he  claimed  tended  to  prove  a 
separate  contract.      He  claimed  a  separate 
contract  In  the  court  below  all  through  thi^ 
trial.      The  Jury   found   it.      The  Judgment 
which  he  obtained  Is  founded  upon  such  a 
contract,  and  can  he  sustained  upon  no  other, 
and  be  claims  the  same  thing  In  his  brief  in 
this  court.     Now,  it  is  said  that,  becatise  th* 
defendant  did  not  object  to  the  evidence  whicii 
we  now  hold  showed  only  a  Joint  contract, 
therefore  he  Is  precluded  from  objecting  tj 
evidence  of  Buffington's   admissions.      It   is 
argueti  that  he  tried  the  case  on  the  theory  of 
a  Joint  contract,   and   cannot  now  abandon 
that  theory.     This  Is  a  misconception  of  the 
defendant's  position  and  rights.      He  has  de- 
nied from  the  beginning,  botb  in  his  plead- 
ings and  in  his  evidence,  that  there  was  any 
contract,   Joint  or  several,   and    has  simply 
claimed  that.  If  the  plaintiff's  evidence  Is  in 
be  believed,  it  proves  only  a  Joint  contract. 
That  he  has  a  right  to  do  without  prejndleine 
his  own  defense.     It  seems  to  us  that  th^ 
plaintiff's  position  Is  the  inconsistent  one.    Qv 
starts  out  with  a  claim  of  a  SQ>arate  contract. 
Insists  that  his  evidence  shows  sncb  a  con- 
tract, obtains  a  verdict  establishing  It,  and  a 
Judgment  which  can  only  be  sustained  on  tha; 
basis.     Now,  how  can  he  be  heard  to  say  ou 
one  point  of  the  trial  that  be  wIU  pat  in  evi- 
dence which   can   only  be  received   on  the 
ground  that  he  has  shown  a  Joint  contract'- 
Against  objection  properly  taken  we  do  no: 
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think,  npon  prlndple,  that  he  can  so  shift  his 
position.  It  Is  too  mncb  like  blowing  hot  and 
cold  at  the  same  time.  It  is  not  a  case  of  the 
trial  of  an  issne  outside  of  the  pleadings  with- 
out  objection,  but  a  case  of  a  shifting  of 
KTonnd  during  the  trial  without  amendment 
of  the  pleadings,  against  objection  properly 
taken  at  the  time. 

It  Is  strenuously  urged  that  the  evidence 
shows  that  Carson's  contract,  If  he  made  any, 
was  an  engagement  to  answer  for  the  debt  of 
another  person,  namely,  the  debt  of  Mrs.  Rus- 
sell, or  of  Mrs.  Russell  and  Mr.  BufBngton, 
and  hence  void,  because  not  In  writing  express- 
ing the  consideration.  This  contention  we  do 
not  regard  well  takoi.  The  evidence  shows 
that  the  contract,  if  made  at  all,  was  an  orig- 
inal Joint  contract  by  Carson  and  Buffington 
together,  made  before  any  substantial  work 
had  been  done  by  James,  and  was  not  collat- 
eral to  any  previous  contract. 

It  Is  also  objected  that  the  contents  of  a  lost 
telegram,  alleged  to  have  been  sent  by  Carson 
to  James,  was  allowed  to  be  proven  orally 
without  proof  that  It  was  sent  by  Mr.  Carson 
or  was  In  his  Itandwrltlng.  It  appears  from 
the  case  that  the  contents  of  the  alleged  tele- 
gram were  proven  on  the  examination  of  the 
plaintiff  without  objection.  It  Is  not  neces- 
sary, however,  to  sustain  the  ruling  on  this 
ground.  There  was  evidence  in  the  case 
showing  the  sending  of  letters,  proved  to  have 
been  signed  by  Carson,  to  Mr.  James,  all 
containing  similar  directions  or  advice  con- 
cerning the  conduct  of  the  trial;  and  we 
tbhik  this  evidence,  in  connection  with  the 
evidence  showing  similar  oral  directions  by 
Carson,  was  sufficient  to  Justify  a  finding 
that  Mr.  Carson  in  fact  sent  such  a  tdegram, 
notwithstanding  his  statement  that  he  does 
not  remember  sending  it  If  there  was  such 
proof,  then  oral  evidence  of  its  contents  as 
received  was  admissible  after  the  proper 
proof  had  been  made  showing  its  loss.  Flint 
V.  Kennedy,  33  Fed,  820;  Saveland  v.  Green, 
40  Wis.  431. 

We  have  examined  the  remaining  points 
made  by  the  appellant,  but  do  not  consider 
It  necessary  to  go  over  them  In  detail,  but 
shall  content  ourselves  with  saying  that  we 
have  found  no  other  prejudicial  errors.  Judg- 
ment reversed,  and  action  remanded  for  a 
new  trial. 


BIBBINS  V.  POLK  COUNTY  et  al. 
(Supreme  Court  of  Iowa.     Jan.  19,  1897.) 

Fleadiho— Demdrreb— Akswbrino  Over— Taxes 
— Patment— Recovbrt— LlBN. 

1.  Answering  over  after  demurrer  to  the 
complaint  has  been  overniled  does  not  render 
the  ruling  conclusiTe  as  to  plaintiff's  right  to 
recover  on  the  facts  alleged. 

2.  Acts  25th  Gen.  Assem.  c.  96,  providing 
that  when  a  demurrer  shall  be  overruled,  and 
the  party  demurring  shall  answer  or  reply,  the 
raling  on  the  demurrer  shall  not  be  considered 
as  an  adjudication  of  any  question  raised  by 
the  demurrer,  being  merely  remedial,  applies  to 


rulings  on  demurrers  made  after  the  act  went 
into  effect,  though  the  demurrers  were  filed  be- 
fore the  passage  of  the  act. 

3.  Code,  !  870,  directing  the  treasurer  to  re- 
fund any  tax  erroneously  or  illegally  exacted, 
does  not  authorize  a  second  mortgagee,  whose 
mortgage  was  prior  to  the  lien  for  taxes  on  per- 
sonalty assessed  against  the  mortgagor  and  had 
been  foreclosed  prior  to  the  tax  sale,  to  recover 
from  the  county  the  amount  paid  by  him,  to  re- 
deem from  the  tax  sale,  in  order  to  obtain  an 
extension  of  the  time  for  payment  of  the  first 
mortgage. 

4.  Code,  i  865,  providing  that  taxes  assessed 
on  personalty  shall  be  a  lien  on  the  land  of  the 
persons  assessed,  does  not  make  such  lien  prior 
to  the  lien  of  a  previous  mortgage  executed  by 
the  owner.  Given,  J.,  dissenting.  Bibblns  y. 
Clark  (Iowa)  67  N.  W.  884,  followed. 

Appeal  from  district  court,  Polk  county;  W. 
F.  Conrad,  Judge. 

This  action  is  against  Polk  county  and  its 
board  of  supervisors  and  treasurer,  to  recover 
$514.88,  taxes  alleged  to  have  been  errone- 
ously exacted  from,  and  paid  by,  the  plaintiff. 
By  consent  of  parties  the  case  was  transfer- 
red to  and  tried  in  equity,  and  will  be  so  con- 
sidered on  this  appeal.  Decree  and  Judgment 
was  entered  against  the  plaintiff,  from  which 
she  appeals.   Affirmed. 

Guernsey  &  Bally,  for  appellant  W.  O. 
Harvison  and  James  A.  Howe,  for  appelleee. 

OIVEN,  J.  L  Defendants  demurred  to 
plaintiff's  petition  upon  several  grounds, 
which  in  effect  are  that  the  matters  alleged  in 
the  petition  do  not  entitle  the  plaintiff  to  any 
relief.  This  demurrer  was  overruled,  and  the 
defendants  answered  that  as  to  the  truth  of 
the  matters  alleged  they  had  neither  knowl- 
edge nor  information  sufficient  to  form  a  be- 
lief, and  therefore  denied  the  same.  There 
is  no  controversy  as  to  the  facts  of  this  case, 
and  those  shown  on  the  trial  are  substantially 
as  alleged  in  the  petition.  Plaintiff  contends 
that  the  ruling  on  the  demurrer  was  an  ad- 
judication that  a  sufficient  cause  of  action 
was  stated  in  the  petition,  and  that,  by  an- 
swering, the  defendants  lost  all  right  to  ob- 
ject to  the  sufficiency  of  the  facts  alleged  to  en- 
title plaintiff  to  recover.  The  demurrer  was 
submitted  prior  to  the  taking  effect  of  chap- 
ter 96,  Acts  2Sth  Gen.  Assem.,  taken  under  ad- 
visement, and  ruled  upon  afterwards.  That 
chapter  provides:  "When  a  demuiTcr  shall  be 
overruled  and  the  party  demurring  shall  an- 
swer or  reply,  the  ruling  on  the  demurrer  shall 
not  be  considered  as  adjudication  of  any  ques- 
tion raised  by  the  demurrer."  Counsel  dis- 
pute as  to  whether  this  chapter  applied  to  the 
case  at  the  times  the  demurrer  was  submit- 
ted and  ruled  upon,  but  the  real  question  is 
whether  It  applied  to  the  case  at  the  time  It 
was  finally  submitted.  The  statute  is  as  to 
the  remedy.  It  was  In  force  when  the  case 
was  decided  on  Its  merits,  and  said  to  the 
court.  In  unmistakable  terms,  that  "the  ruling 
on  the  demurrer  shall  not  be  considered  as 
an  adjudication  of  any  question  raised  by  the 
demurrer."  In  the  absence  of  this  statute, ' 
the  court  was  not  concluded  by  the  ruling  on 
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the  demurrer.   See  Rlcliman  v.  Supervisors, 
77  Iowa,  524,  42  N.  W.  422. 

2.  The  tax  sought  to  be  recovered  In  this 
case  Is  the  same  as  that  considered  In  Blbblns 
V.  Clark,  00  Iowa,  230,  57  N.  W.  884,  and  59 
N.  W.  200,  and  the  facts  alleged  and  proven 
are  the  same  as  therein  stated.  We  need  not 
restate  these  facts  at  length,  but  simply  the 
following,  which  wUl  be  sufliclent  for  an  un- 
derstanding of  the  questions  to  be  considered: 
This  tax  upon  the  personal  property  of  W.  W. 
Olark  &  Co.  became  a  lien  upon  certain  real 
estate  belonging  to  W.  W.  Clark,  and,  the  tax 
not  being  paid,  the  real  estate  was  sold  by  the 
treasurer,  and  a  certificate  given  to  the  pur- 
chaser. The  plaintiff  held  a  mortgage  upon 
said  real  estate,  subject  to  a  prior  mortgage 
to  the  Northwestern  Mutual  Life  Insurance 
Company,  both  of  which  mortgages  were  liens 
upon  said  property  prior  to  the  time  said  tax 
became  a  lien  thereon.  Plaintiff  foreclosed 
her  mortgage,  and  purchased  the  property  at 
the  execution  sale,  receiving  the  sherHfs  cer- 
tificate of  the  purchase.  Thereafter,  Clark 
having  failed  to  pay  the  first  mortgage,  suit 
was  brought  to  foreclose  it.  "Plaintiff,  in  or- 
der to  obtain  a  renewal  and  extension  of  said 
mor^ge,  and  to  prevent  a  foreclosure  there- 
of and  loss  and  expense  therefrom,  caused  to 
be  paid  to  the  holder  of  said  tax-sale  certif- 
icate the  sum  of  f457.23,  being  the  amount 
necessary  at  that  date  to  redeem  from  said  tax 
sale,  and  caused  said  tax-sale  certificate  to 
be  assigned  to  the  bolder  of  said  mortgage  by 
whom  said  certificate  was  held  as  collateral, 
and  additional  security  until  August  15,  1802, 
when  plaintiff  caused  redemption  to  be  made 
from  said  tax  sale;  the  amount  necessary  to 
redeem  from  said  tax  sale  at  said  date  being 
$514.88."  This  claim  was  duly  presented  to 
the  defendant  board,  and  payment  refused, 
whereupon,  on  March  21,  1804,  and  after  Blb- 
blns V.  Clark  had  been  reversed,  this  action 
was  commenced. 

3.  Section  870  of  the  Code,  under  which  this 
action  is  brought.  Is  as  follows:  "The  board 
of  supervisors  shall  direct  the  treasurer  to  re- 
fund to  the  tax  payer  any  tax  or  any  portion 
of  a  tax  found  to  have  been  erroneously  or  il- 
legally exacted  or  paid  with  all  Interests  and 
costs  actually  paid  thereon,  and  in  case  any 
real  property  subject  to  taxation  shall  be  sold 
for  the  payment  of  such  erroneous  tax,  Inter- 
est or  costs  as  above  mentioned,  the  error  or 
Irregularity  in  the  tax  may  at  any  time  be 
corrected  as  above  provided,  and  shall  not  af- 
fect the  validity  of  the  sale,  or  the  right  or 
title  conveyed  by  the  treasurer's  deed,  If  the 
property  was  subject  to  taxation  for  any  of 
the  purposes  for  which  any  portion  of  the 
taxes  for  which  the  land  was  sold,  was  levied, 
and  the  taxes  were  not  paid  before  the  sale, 
and  the  property  bad  not  been  redeemed  from 
sale."  In  Bibbins  v.  Clark,  supra,  It  was  held 
that  this  tax  was  a  lien  upon  the  real  estate 
In  question.   Being  a  lien,  the  county  did  not 

'act  erroneously  nor  illegally  In  exacting  pay- 
ment, and  has  not  received  more  than  was 


legally  doe  and  owing  to  It   The  questloii  U 
whether  this  payment  of  the  tax  was  "erronf 
ously  01  illegally  exacted  or  paid."    It  is  ik« 
disputed  that  if  plaintiff  paid  the  tax  volun- 
tarily, without  any  obligation  or  necessity  for 
so  doing,  she  is  not  entitled  to  relief.       It  ia 
contended  on  her  behalf  that  because  of  the 
facts  concerning  the  mortgages,  and  the  sale 
of  the  entire  property  Instead  of  Clark's  equity 
therein,  it  became  necessary  for  plaintiff  to 
pay  said  taxes  to  protect  her  interests  as  • 
second  mortgagee.    In  Trust  Co.  t.  Yoong.  81 
Iowa,  732,  39  N.  W.  UC,  and  46  N.  W.  1108, 
It  was  held  by  a  majority  of  this  court  that 
a  lien  against  real  estate  for  taxes  on  personal 
property  Is  entitled  to  prlcH-ity  over  previous 
mortgage  liens.   This  holding  was  overruled 
in  Bibbins  v.  Clark,  supra,  the  majority  hold- 
ing that  the  lien  for  taxes  on  personal  prop- 
erty is  not  entltied  to  such  priority.    Tbe  ma- 
jority of  the  court  as  now  constituted  adhere 
to  that  conclusion,  and  therefore  it  must  be  ac- 
cepted as  the  law.    Applying  this  rule,  it  Is 
clear  that  both  mortgages  were  prior  and  su- 
perior to  tbe  lien  for  taxes,  and  therefore  there 
was  neither  obligation  nor  necessity  Cor  the 
plaintiff  to  redeem  from  the  tax  sale  to  pro- 
tect the  mortgages.    Plaintiff's  mortgage  bad 
been  foreclosed,  and  the  property  purchased 
by  her,  prior  to  the  tax  sale,  and  at  that  time 
plaintiff   held    the    sheriff's  certificate,    from 
which  W.  W.  Clark  had  the  right  to  redeem. 
The  tax  sale  was  not  of  Clark's  equity  of  re- 
demption, but  "of  lots  2  and  3,  Porter's  subdi- 
vision," etc.    Plaintiff  contends  that  by   this 
tax  sale  the  purchaser  took  a  new  tltie,  free 
from  any    Incumbrance,    claims,    or    equities 
connected  with   the  former  title,  and   cites 
Crum  V.  Cotting,  22  Iowa,  411,  as  supporting 
this  claim.    In  that  case  the  sale  of  the  real 
estate  was  for  taxes  assessed  against  it,  and 
not  for  tax  on  personal  property,  and  the  rul- 
ing is  based  upon  the  fact  that  such  taxes  are 
prior  to  all  other  liens.    The  lien  for  taxes  on 
personal  property  not  behig  prior  to  former 
liens,  the  rule  announced  In  that  case  Is  not 
applicable.    Under  section  887  of  tbe  Code, 
a  tax  deed  conveys  "all  right,  title.  Interest 
and  estate  of  the  former  owner  In  and  to  tbe 
land  conveyed."    The  mortgages  being  prior 
liens,  the  sale  for  taxes  was  subject  thereto, 
and  therefore  only  of  Clark's  equity;  hence 
there  was  neither  obligation  nor  necessity  for 
the  plaintiff's  redeeming  from  that  sale. 

4.  It  appears  that,  prior  to  the  redemption, 
suit  was  begun  to  foreclose  the  first  mortgage, 
and  that  plaintiff  desired  to  prevent  that  fore- 
closure, and  to  obtain  an  extension  and  re- 
newal of  that  mortgage.  That  mortgagee  re- 
fused to  withhold  foreclosure,  or  to  extend  the 
time  for  payment,  unless  the  tax  lien  and  sale 
were  removed  by  redemption.  It  is  In  these 
facts  that  we  have  the  real  reason  why  plain- 
tiff redeemed.  The  redemption  was  not  to 
protect  her  lien  as  against  the  tax  titie,  for  It 
was  superior  thereto,  but  to  protect  It  from  an 
immediate  foreclosure  of  the  first  mortgage. 
Can  it  be  said,  as  between  the  plaintiff  and 
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Polk  county,  that  the  redemption  from  the  tax 
sale  made  under  these  circumstances  and  for 
these  purposes  was  "erroneously  <»:  lUegaUy 
exacted  or  paid"?  We  think  not  In  receiv- 
ing the  tax  the  county  only  got  that  which 
was  due  to  It,  and  the  plaintiff  voluntarily 
paid  it  without  the  county  having  exacted  it 
from  her,  and  without  its  being  necessary  to 
the  protection  of  her  interests  as  a  mortgagee. 
In  Bibbins  v.  Clark,  supra,  we  held,  as  to 
Polk  county  only,  that  plaintiff  could  not 
maintain  that  action,  as  she  had  not  firsfc  pre- 
sented her  claim  for  payment  as  required  by 
section  2610  of  the  Code.  As  to  the  other  de- 
fendants, except  W.  W.  Clark,  we  held  that 
the  redemption  was  voluntary,  and  created  no 
obligation  upon  them  to  reimburse  the  plain- 
tiff. As  to  W.  W.  Clark  It  is  said:  "It  seems 
to  us  that  W.  W.  Clark  is  impliedly  bound  to 
reimburse  the  plaintiff  for  the  amount  she  has 
expended  in  redeeming  these  lots  from  tax 
sale,  with  interest  and  costs.  He  knew  these 
taxes  were  unpaid.  He  knew  that  they  would 
in  time  become  a  lien  upon  these  lots.  The 
payment  of  these  taxes,  as  we  have  said,  was 
a  matter  of  necessity  for  plaintiff  in  order  to 
preserve  her  lien.  It  was  in  no  sense  a  vol- 
untary payment  In  paying  these  taxes  she 
was  not  meddling  with  that  which  did  not  con- 
cern her.  Clark  was  the  owner  of  the  lots. 
He  owed  it  to  the  state  and  county  to  pay 
these  taxes.  As  a  mortgagor  of  plaintiff's  as- 
signor, he  ought  not  to  be  permitted  to  take 
advantage  of  his  own  negligence  In  failing  to 
pay  these  taxes,  which  were  outstanding  when 
he  executed  the  purchase-money  mortgage, 
and  which,  although  technically  not  liens 
against  the  lots  at  the  time  that  mortgage  was 
executed,  were  nevertheless  claims  against 
Clark  which  would  ripen  into  liens  In  due 
time,  impairing  the  value  of  the  security  he 
had  given  plaintiff.  We  thinlc,  under  all  the 
facts  of  this  case,  plaintiff  sliould  recover  from 
Clark."  Plaintiff  insists  tliat  In  so  saying, 
this  court  decided  that  plaintiff  was  compelled 
to,  and  that  it  was  necessary  for  her  to,  re- 
deem to  protect  her  Interest  and  to  preserve 
her  lien.  This  language  was  used  in  consid- 
ering the  liability  of  W.  W.  Clark,  from  whom 
the  taxes  were  due,  and  as  to  whom  it  might 
well  be  said  the  redemption  was  not  volun- 
tary, and  that  in  paying  these  taxes  the  plain- 
tiff was  nqt  meddling  with  what  did  not  con- 
cern her.  It  did  concern  her  that  a  foreclosure 
of  the  first  mortgage  should  be  prevented,  and 
an  extension  secured,  and  to  accomplish  this 
she  had  to  pay  the  taxes  for  which  W.  W. 
Clark  was  liable,  and  had  promised  in  the 
mortgage  to  pay.  No  such  relation  existed  be- 
tween plaintiff  and  Polk  county,  and  there  be- 
ing no  necessity,  under  the  rule  of  Bibbins  v. 
Clark,  for  plaintiff  to  redeem  to  protect  her 
lien,  the  redemption  as  to  the  county  was 
purely  voluntary,  and  the  decree  of  the  dis- 
trict court  should  be  affirmed.  The  writer, 
while  cheerfully  acquiescing  in  the  opinion  of 
the  majority  In  Bibbins  v.  Clark,  is  still  of  the 
opinion  tliat  the  rnle  announced  In  Young's 
69  N.W.-64 


Case  as  to  priority  of  Uens  is  the  correct  rule, 
and  in  harmony  with  the  language  of  the  stat- 
ute and  the  intention  of  the  legishiture.  I  do 
not  believe  that  the  language  of  the  statute 
requires,  or  tliat  the  legislature  intended,  that 
payment  of  taxes  on  personal  property  should 
be  less  secure  to  the  state  than  taxes  on  real 
estate.  The  rule  of  the  majority  ignores  the 
principle  that  in  return  for  taxation,  the  state 
gives  protection,  and  renders  it  possible  for 
llenholders,  though  receiving  protection  to  the 
property  upon  which  they  depend,  to  defeat 
the  state  of  its  taxes.  I  fall  to  see  the  appli- 
cation of  section  2882  as  to  judgment  liens. 
The  rights  of  the  state  to  taxes  legally  levied 
are  certainly  different  from  those  of  a  Judg- 
ment creditor.  Following  the  law  as  announ- 
ced in  Bibbins  v.  Claik,  the  decree  of  the 
diatrict  court  is  affirmed. 


INDEPENDENT  DIST.  OF  OTTUMWA  v. 
TAYLOR  et  al. 

(Supreme  Court  of  Iowa.     Jan.  22,  1897.) 
8cboolDi8Trict9— Taxation— Action  to  Recover 

Back  KefundiedTax— Cbrtiokaki— Uemedt  bt 

SCIT  IN  EQVITT— liAUD  InOLCDBD  IN  DISTRICT— 
EsTOPPEI.. 

1.  Under  Code,  §  322,  providing  that  on  cer- 
tiorari the  court  may  merely  (five  judgment 
affirming  or  annulling  the  proceeding,  or  cor- 
recting the  same,  and  directing  further  proceed- 
ings, certiorari  would  not  furnish  adequate  re- 
lief to  a  school  district  against  proceedings  by 
the  board  of  county  supervisorB  in  refunding  a 
tax  collected  for  the  benefit  of  the  school  dis- 
trict, where  the  money  had  been  actually  re- 
funded, and  the  taxpayer  had  no  money  in  the 
hands  of  the  county  officers. 

2.  A  school  district  need  not  be  notified  or 
made  a  party  to  a  petition  by  a  taxpayer  to  the 
board  or  county  supervisors  for  the  refunding 
of  a  tax  paid  by  bim  to  the  county  for  the  ben- 
efit of  the  school  district 

3.  Where  the  reconis  of  the  organization  and 
limits  of  a  school  district  have  been  lost,  and 
certain  land  has  been  considered  as  a  part  of 
the  district  for  30  years,  and  taxes  have  been 
assessed  thereon  for  the  t>enefit  of  such  dis- 
trict, and  the  district  has  furnished  school  fa- 
cilities to  the  inhabitants  during  such  time,  the 
land  will  be  considered  as  a  part  of  the  district 
for  the  purpose  of  taxation. 

4.  The  fact  that  one  of  the  directors  of  a 
school  district  and  the  secretary  of  the  school 
district  board,  and  an  elector  who  was  not  an 
officer  of  the  district  while  acting  as  judges 
at  a  school  district  election,  refused  to  allow 
electors  residing  on  certain  land  to  votej  on  the 
ground  that  the^  lived  outside  the  district,  will 
not  estop  the  district  from  thereafter  claiming 
that  such  land  was  within  its  limits  for  pur- 
poses of  taxation. 

Appeal  from  district  court,  Wapello  county; 
Robert  Sloan,  Judge. 

This  action  is  against  0.  O.  Taylor,  the 
board  of  supervisors  of  Wapello  county,  and 
O.  P.  Blzer,  F.  J.  Baum,  and  Norman  Reno, 
members  of  said  board.  It  is  In  equity,  to  re- 
cover from  said  Taylor  $106.34,  with  interest 
taxes  paid  by  said  Taylor  to  the  county  for 
the  plaintiff,  and  alleged  to  have  been  illegally 
refunded  and  paid  back  to  said  Taylor.  De- 
cree was  rendered  in  favor  of  the  plaintiff 
acBlnst  the  defendant  Taylor  for  ^122.42,  vdtb 
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6  per  cen^.  on  the  Judgment,  and  for  costs. 
Defendants  appeal.    Affirmed. 

W.  S.  Ctoen,  for  appellants.  McElroy  & 
Heindel,  for  appellee. 

GIVEN,  J.  1.  The  facts  of  this  case  are  un- 
disputed, and  those  necessary  to  be  noticed 
are  as  follows:  The  plain tlft  has  existed  and 
operated  as  an  independent  school  district, 
under  the  laws  of  Iowa,  for  40  years  last  past. 
The  record  of  its  organization  has  been  lost. 
For  over  30  years  the  N.  E.  V*  of  the  N.  W. 
14,  and  the  S.  W.  %  of  the  S.  E.  %,  of  section 
14,  township  72,  range  14,  Wapello  county, 
have  been  treated  by  the  plaintiff,  the  county, 
and  the  owners  of  said  land  as  within  the 
plaintiff  district,  and  taxes  for  the  use  of  said 
district  have  been  annually  levied  and  collect- 
ed thereon,  and  paid  to  the  district.  During 
all  those  years  plaintiff  has  afforded  school 
facilities  free  of  charge  to  persons  residing  on 
said  land,  and  the  same  have  been  enjoyed  by 
them.  Taxes  were  levied  and  collected  on 
said  land  for  the  use  of  the  plaintiff  for  the 
years  1887  to  1881,  inclusive,  amounting  to 
$310.15.  Said  land  is  not  within  the  corpo- 
rate limits  of  the  city  of  Ottumwa,  but  adjoin- 
ing thereto.  It  has  never  been  claimed  by  the 
adjoining  district  as  part  thereof.  On  the  3d 
day  of  April,  1803,  the  defendant  Taylor,  own- 
er of  said  land,  presented  his  petition  to  the 
defoidant  board  of  supervisors,  claiming  that 
said  land  should  have  l>een  assessetl  as  In  dis- 
trict No.  2,  district  township  of  Center,  In- 
stead of  in  the  plaintiff  district,  during  said 
five  years;  that  the  taxes  collected  for  said 
years  were  $106.34  in  excess  of  what  were 
due  to  said  district  No.  2;  and  asked  that  that 
sum  be  refunded  to  him.  On  the  4th  day  of 
April,  1883,  the  defendant  board  sustained 
said  petition,  and  ordered  that  the  county 
treasurer  refund  to  Taylor  $108.34,  "out  of 
any  funds  in  his  hands,  or  that  might  there- 
after come  into  his  hands,  belonging  to  said 
Independent  district  of  Ottumwa."  On  April 
22, 1803,  the  auditor  issued  his  warrant  on  the 
county  treasurer  in  favor  of  Taylor  for  said 
sum,  and  the  same  was  paid  to  him  by  the 
treasurer  on  April  24,  1893.  On  the  3d  day 
of  April,  1883,  the  attorney  for  Mr.  Taylor  in- 
formed the  secretary  and  members  of  the 
plaintiff's  board  that  said  petition  was  pend- 
ing, and  would  be  heard  at  10  a.  m.  the  next 
day;  but  plaintiff  made  no  appearance  or  re- 
sistance to  said  petition.  The  defendant  has 
not  at  any  time  since  said  payment  to  him 
had  any  money  in  the  hands  of  the  treasurer 
of  Wapello  county.  It  also  appears  that  at 
the  annual  election  In  March,  1893,  of  direct- 
ors for  the  plaintiff  district,  the  secretary  of 
plaintiff's  board,  and  an  elector  who  was  not 
an  officer  of  plaintiff,  acted  as  Judges  of  the 
election,  and  that  they  refused  to  allow  elect- 
ors residing  on  said  land  to  vote,  on  the 
ground  that  they  lived  outside  of  the  limits 
of  the  plaintiff  district. 

2.  The  first  contention  presented  in  argu- 


ment is  as  to  tbe  remedy.    Defendants  con 
tend  that  it  can  only  be  by  certiorari,  to  cor- 
rect tbe  errors,  if  any,  of  the  board  of  snper- 
Tlsors;   and  plaintiff  contends  that  that   rem- 
edy is  inadequate,  and  may  not  be  invoked. 
because  the  remedy  in  equity  is  adequate  :» 
pursue  this  money  as  a  trust  fund.    Tbe  rem- 
edy by  certiorari  would  not  have  been   ade- 
quate in  this  case.    Section  3222  of  tbe  Coilv 
provides  that  the  court  "may  give  Judgmeui 
affirming  or  annulling  the  proceeding  in  ^wliole 
or  in  part,  or,  in  its  discretion,  correcting  th^ 
same  and  prescribing  the  manner  in  ^tiidi  to-.' 
party  or  either  of  them  shall  further  proceed." 
This  action  was  commenced  July  2G,    1893: 
hence  there  was  no  unnecessary  delay  on  tL- 
part  of   the   plaintiff  In  asserting  Its   claim. 
Prior  to  that  time  the  money  had  been  paid 
to  Mr.  Taylor,  and  be  had  no  money  in  tbe 
hands  of  the  county.   A  Judgment  wnniilling 
the  action  refunding  the  money  would  Iiave 
afforded  plaintiff  no  adequate  relief.    "It  is  a 
general  principle,  belonging  to  certiorari,   as 
to  all  other  extraordinary  remedies  and  pro- 
ceedings, that  process  will  not  issue  where  it 
would  be  without  beneficial  results,  and  certi- 
orari wiU  not  lie  where  no  substantial  relief 
can  be  given."   2  Spell.   Extr.   Rel.   S   lS9r.. 
This  money  in  the  hands  of  the  county  treas- 
urer was  a  trust  fund  held  for  the  benefit  of 
whoever    was   entitled    thereto.      Barnes    v. 
County,  56  Iowa,  20,  8  N.  W.  677;    Eyerly  v. 
Supervisors,  77  Iowa,  470,  42  N.  W.  374.    Be- 
hig  a  trust  fund,  equity  will  aid  the  party  en- 
titled thereto  in  pursuing  it  into  what»3ever 
hands  It  may  have  passed.    Section  3216  of 
the  Code  provides  that  certiorari  will  only  lit- 
"when.  In  the  judgment  of  a  superior  court, 
there  is  no  other  plain,  speedy,  and  adequate 
remedy."    There  being  a  plain,  speedy,   and 
adequate  remedy  in  equity  to  pursue  this  trust 
fund,  certiorari  Is  not  the  proper  remedy. 

Plaintiff  lays  some  stress  on  the  fiact  that  it 
was  not  Dotifled  in  writing  of,  nor  made  a  pni- 
ty  to,  the  petition  of  Mr.  Taylor,  for  a  refund. 
We  are  not  cited  to,  nor  do  we  ioiow  of,  any 
law  requiring  that  plaintiff  should  be  so  noti- 
fied or  made  a  party,  and  we  see  no  reason 
why  it  should  be  so  required. 

3.  We  now  inquire  whether  the  plaintiff  :;> 
entitled  to  this  money.  We  have  seen  that, 
pursuing  the  course  tluit  ail  parties  had  aniui 
esced  in  for  30  years,  this  land  w^  assess-il 
and  said  money  collected  for  and  as  taxes  due 
to  the  plaintiff,  and  that  district  No.  2  has 
never  claimed  any  of  the  tax,  nor  that  tbe 
land  was  within  Its  jurisdiction.  We  havo 
also  seen  that  during  these  30  years,  up  to 
and  including  1881,  the  plaintiff  baa  furni.she<I 
school  privileges  free  of  'charge  to  tbe  people 
living  on  said  land,  and  that  tbey  have  avail- 
ed themselves  thereof.  Counsel  for  defend- 
ant says:  "I  am  not  sure  that  the  Taylor  tand 
belongs  in  the  independent  district."  True,  we 
have  no  record  of  the  organization  of  the 
plaintiff  district,  nor  when  or  how  this  land 
came  to  be  treated  as  a  part  of  h,  but  surely, 
under  the  facts,  the  record  being  lost,  we  maM 
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assume  that  at  some  time  It  became  a  part  of 
that  district.  In  a  maimer  authorized  bj  law. 

It  la  urged  on  behalf  of  the  defendants  tliat 
aa  the  Judges  of  the  election  in  1803  refused  to 
allow  electors  then  residing  on  said  land  to 
vote  at  that  election,  because  not  residents  of 
the  district,  the  plaintiff  is  estopped  from 
claiming  that  said  land  is  within  the  district, 
and  from  claiming  taxes  levied  thereon.  To 
so  hold  would  be  carrying  the  doctrine  of  es- 
toppel to  an  unwarranted  extent.  We  are 
clearly  of  the  opinion  that  the  decree  of  the 
district  court  la  correct.    Affirmed. 


STATE  BANK  OP  TABOB  t.  BBBWBE 

et  aL 

(Supreme  Conit  of  Iowa.    Jan.  21,  1897.) 

kvidkncb— usb  of  msmorandvii  bt  w1txeh8  — 
Trul— Pbkmittino  Joky  to  Take  Notb. 

1.  A  witness  may  properly  be  permitted  to  re- 
fresh his  recollection  from  book  entries  made 
by  him  from  memorandum  slips  kept  at  the 
time  of  the  transaction  to  which  they  relate. 

2.  The  admission  of  the  testimony  of  a  wit- 
ness who  is  permitted  to  use  a  memornudum  to 
refresh  his  recollection  is  not  rendered  errone- 
ous l>ecause  he  shows,  on  cross-examination, 
that  he  has  no  independent  recollection  of  the 
matters  testified  to,  uniess  a  motion  ia  then 
made  to  exclude  bis  testimony. 

8.  While  an  admission  in  the  pleadings  of  the 
execution  of  a  note  sued  on  does  not  authorize 
the  court  to  permit  the  jury  to  take  the  note 
to  their  room,  unless  it  is  introduced  in  evi- 
dence, yet  the  fact  that  it  is  so  taken  is  without 
prejudice,  where  a  copy  of  it  is  set  out  in  the 
pleadings,  which  the  jury  may  properly  take. 

Appeal  from  district  court,  Fremont  coun- 
ty; A.  B.  Thomell,  Judge. 

Suit  on  two  notes,  9ne  for  $200  and  the 
other  for  fl65.  Defendant  Brewer  admits 
the  execution  of  the  $200  note  as  surety,  but 
says  that  he  was  released  therefrom  by  plain- 
tiff, in  consideration  of  his  satisfaction  of  a 
mortgage  held  by  him  on  the  property  of  the 
other  defendant,  Kamsey.  He  also  alleges 
that  the  $465  note  had  been  executed  by 
Kamsey  and  accepted  by  the  bank  before  he 
(Brewer)  signed  It,  and  therefore  bis  signa- 
ture was  without  consideration;  and  he  also 
claims  that  It  was  obtained  by  fraud.  Trial 
to  Jury,  vertUct  and  judgment  for  plaintiff, 
and  defendant  Brewer  appeals.     Affirmed. 

Geo.  E.  Draper  and  W.  E.  Mitchell,  for  ap- 
pellant. Wm.  Eaton  and  L.  A.  IIUl,  for  ap- 
pellee. 

LADD,  J.  In  the  ordinary  course  of  plain- 
tiff's business  memoranda  were  made  on 
Mlips  of  paper  at  the  time  of  the  transactions, 
and  from  those  tilips  its  books  were  made  up. 
Hall,  the  nrsslstant  cashier,  testified  that  he 
niade  the  entries  In  the  books  from  the  slips 
at  the  time  of  the  transactions,  and  knew 
them  to  be  coiTect  He  was  then  permitted, 
over  the  objection  of  the  defendant,  to  re- 
fresh his  memory  therefrom,  and  testify. 
On  cross-examination  he  stated  that  he  was 
simply  testifying  from  the  record,  and  not 


from  memory.  The  ruling  of  the  court, 
when  made,  was  correct  If  it  appeared,  on 
cross-e-xamination,  that  the  witness,  after  re- 
freshing his  memory,  could  rot  recall  the 
matters  referred  to,  the  defendant  might 
properly  have  moved  that  the  evidence  al- 
ready given  be  stricken  from  the  record. 

2.  The  slips  relating  to  the  transactions 
concerning  which  evidence  was  introduced 
were  marked  exhibits,  and  thereafter  the  ab- 
stract shows  that  "plaintiffs  offer  In  evidence 
Exhibits  5,  6,  7,  and  8,"  and  the  objection 
thereto  was  overruled.  Whether  these  slips 
were  ever  Introduced  In  evidence,  or  read  to 
the  Jury,  does  not  appear  from  the  record, 
and  therefore  the  question  of  the  admissi- 
bility as  evidence  is  not  raised. 

3.  Complaint  is  made  of  the  action  of  the 
court  in  permitting  the  Jury  to  take  to  their 
room  the  notes  on  which  the  action  was 
brought.  Admitting  the  execution  of  an  in- 
strument in  the  pleadings  does  not  authorize 
the  court  to  allow  the  Jury  to  take  it  to  their 
room,  unless  it  has  been  introduced  in  evi- 
dence. It  Is  not  error,  however,  for  the  Jury 
to  take  with  them  the  pleadings,  and  It  is 
difficult  to  understand  how  the  examination 
of  the  original  instruments  by  the  Jury,  in- 
stead of  the  copies  contained  In  the  plead- 
ings, would  be  prejudiced  to  either  party. 
In  any  event,  the  defendant  In  this  action 
was  not  prejudiced. 

4.  Exception  is  taken  to  some  of  the  In- 
structions. They  are  considered  In  the  argu- 
ment as  abstract  propositions  of  law,  and 
not  In  connection  with  the  facts  In  the  case. 
As  applied  to  the  evidence,  they  clearly  and 
fully  state  the  law.    Affirmed. 


SMITH  T.  CLARK,  Sheriff. 

(Supreme  Court  of  Iowa.    Jan.  21,  1897.) 

Chattbl  Mortoagb  —  Proceeds  op  Pkopertt 
Sold  bt  MnitTOAOon  —  RiGnrs  or  JcDfiMP.NT 
Creditoks— Lkvy  of  Execution — Ackxowledo- 

MENT. 

1.  A  mortgagee  of  chattels,  who  permits  the 
mortgagor  to  sell  them,  taking  notes  payable  to 
himself,  under  an  agreement  that  they  shall  be 
applied  on  the  mortgage  debt,  is  not  entitlc<l  to 
a  hen  on  such  notes,  as  against  a  judgment  cred- 
itor levying  on  theifl,  while  in  the  possession 
of  the  mortgagor,  without  notice  of  such  agree- 
ment. 

2.  A  levy  on  a  safe,  which  Is  locked,  and  its 
contents,  described  in  the  return  as  "notes  and 
money  and  books,"  is  a  good  levy  on  notes  pay- 
able to  the  execution  defendant,  contained  in 
the  safe. 

3.  An  acknowledgment  of  a  mortgage,  taken 
by  a  notary  public  who  is  a  stockiiolder  in  a 
bank  which  is  a  beneficiary  under  the  mortgage, 
is  void. 

4.  The  record  of  a  void  chattel  mortgage  does 
not  impart  constructive  notice  of  a  lien  to  cred- 
itors of  the  mortgtgor. 

Appeal  from  district  court,  Ceno  Gordo 
county;  John  0.  Sherwin,  Judge. 

Action  In  equity  to  establish  a  lien  on  per- 
sonal property.  There  was  a  hearing  on  the 
merits,  and  a  decree  which  was  in  part  in 
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t&Yor  of  each  party,  and  both  appeal,  the  de- 
fendant being  the  appellant     Modified. 

Blythe,  Markley  &  Smith,  for  appellant 
Richard  Wllber,  for  appellee. 

ROBINSON,  J.  On  the  6th  day  of  Octo- 
ber, 1892,  John  Bush  made  to  the  First  Na- 
tional Bank  of  Mason  City,  Iowa,  his  prom- 
issory note  for  the  sum  of  $1,000,  payable  60 
days  after  its  date.  Oh  the  2(ith  day  of  the 
same  month.  Bush  executed  to  the  plaintiff 
an  obligation.  In  the  sum  of  $3,500,  which 
was  to  be  void  on  condition  that  Bush  should 
pay  the  First  National  Bank  of  Mason  City 
all  notes,  overdrafts,  and  indebtedness  of  ev- 
ery kind  which  he  should  be  owing  the  bank 
at  any  time,  and  should  also  pay  the  plain- 
tiff all  debts  and  obligations  which  the  oblig- 
or might  owe  to  him;  and  all  this  was  to  be 
performed  within  one  year  from  the  date  of 
the  obligation.  To  secure  the  performance 
of  that  undertaking.  Bush  gave  to  the  plain- 
titC  a  chattel  mortgage  on  a  stock  of  ma- 
chinery, machine  supplies,  buggies,  wagons, 
harrows,  and  other  agricultural  implements, 
office  fixtures,  and  furniture,  and  "also  all 
book  accounts,  and  all  accounts  due  or  here- 
after to  become  due."  The  mortgage  pro- 
vided that  the  mortgaged  property  should 
remain  in  the  possession  of  Bush  until  de- 
fault in  the  performance  of  conditions  the 
mortgage  was  designed  to  secure,  unless  the 
mortgagee  should  deem  himself  unsafe.  The 
mortgage  was  recorded  in  a  chattel  mort- 
gage record  book  of  the  county.  On  the  1st 
day  of  November,  1802,  Bush  gave  to  the 
bank  a  note  for  the  sum  of  $1,400,  due  80 
days  after  its  date.  On  the  11th  day  of  Oc- 
tober, 1894,  nearly  $2,000  were  due  on  three 
notes,  and  both  had  then  been  transferred  to, 
and  were  owned  by,  the  plaintiff.  After  the 
chattel  mortgage  was  given  as  stated.  Bush 
sold  portions  of  the  mortgaged  property  and 
received  in  payment  eight  promissory  notes, 
made  payable  to  himself.  Those  notes  were 
placed  in  a  safe  in  the  office  of  Bush,  and 
were  thus  in  his  possession  on  the  date  last 
specified.  At  that  time  two  executions  Is- 
sued on  judgments  rendered  against  Bush 
were  placed  in  the  hands  of  the  defendant, 
as  sheriff,  for  service,  and  be  served  them 
on  the  same  day,  by  levying  upon  a  quantity 
of  agricultural  implements  and  other  articles, 
Including  property  described  in  his  return  as 
"one  Hall's  safe  and  contents,  being  notes 
and  money  and  books,  seven  set  of  oscillat- 
ing bobsleds."  On  the  next  day  the  defend- 
ant released  all  the  property  he  had  levied 
upon,  excepting  the  safe,  the  notes  and 
money  contained  therein,  and  the  bobsleds, 
and  at  a  later  time  he  released  the  safe. 
The  plaintiff  claims  that  the  eight  notes  to 
which  we  have  referred  were  taken  under 
an  agreement  between  the  plaintiff  and  Bush 
that  they  were  to  be  held  In  trust  in  lieu  of 
the  mortgaged  property  for  which  they  were 
given,  that  the  bobsleds  were  covered  by  the 


mortgage,  and  that  the  defendant  knew  tlipse 
facts    when   the   levies   were    made.      The 
plaintiff  asks  that  he  be  decreed  to  have  au 
equity  in  and  lien  upon  the  eight  notes  and 
the  bobsleds  superior  to  the  rights  of  tlte  d«^ 
fendant.  nnder  the  ^cecatlons,  that  the  <!<- 
fendant  be  required  to  surrender  the  pr«.>p- 
erty,  and  that  It  be  applied  In  the  satisfac- 
tion of  the  debts  due  the  plaintiff.     The  <ie- 
fendant  admits  the  taking  of  the  property  as 
stated,  but  denies  that  he  had  any   knowl- 
edge of  the  alleged  rights  of  the   plalniia' 
thereto   when   the   levies   were    made,    an<. 
avers  that  the  plaintiff,  by  permitting  Bu!>ii 
to  deal  with  the  mortgaged  property  aa  iii-i 
own,  and  permitting  him  to  use  it   for  the 
payment  of  his  debts  to  others,  has  waiveti 
his  alleged  right  thereto.     The  district  court 
found  that  the  notes  were  held  by  Bush  io 
trust  for  the  plaintiff,  and  adjudged  blm  to 
be  entitled  to  recover  them  or  their  proceeds, 
and  established  a  lien  thereon  in  tils  favor 
superior  to  the  levies  under  the  executiun. 
and  provided  means  of  enforcing  It     Fruni 
that  pcHTtion  of  the  decree  the  defendant  ap- 
peals.    The  court  also  found  and  adjudged 
that  the  record  of  the  mortgage  did  not  im- 
part constructive  notice  to  the  defendant, 
that  the  executions  were  levied  by  him  upon 
the  bobsleds  without  notice  of  the  mortgoiZf, 
and   that   he    was   entitled   to   bold    theui. 
From  that  part  of  the  decree  the  plaintiff  ap- 
peals. 

1.  It  is  claimed  by  the  plaintiff  that  at  the 
time  the  mortgage  was  executed,  but  after 
It  was  signed,   it  was  verbally  agreed   be- 
tween him  and  Bush  that  when  the  latter 
sold  property  covered  by  the  mortgage,  he 
was  to  deliver  the  proceeds  to  the  bank,  to 
be  applied  on  his  debt  to  It     The  defendant 
objects  to  evidence  of  that  agreement  on  the 
ground  that  the  parties  reduced   their  con- 
tract to  writing,  that  the  writing  appears  to 
be  complete,  and  that  it  must  be  presumed 
to  express  fully  the  contract  actually  made. 
It  is  shown  that,  after  the  mortgage  was 
given,  Bush  did,  from   time  to  time,   turn 
over  to  the  bank  notes  which  were  taken  on 
account  of  sales;    and  an  agreement,   inde- 
pendent of  the  mortgage,  to  turn  over  the 
proceeds  of  the  mortgaged  property    when 
they  aggregated  a  considerable  amount  may. 
perhaps,   be  inferred   from  the   establishe<l 
course  of  dealing  of  the  parties,  even  though 
evidence  of  a  verbal  agreement  to  that  ef- 
fect, made  at  the  time  the  mortgage  wa.« 
given,  be  Incompetent.     But,  at  most.  It  was 
an  agreement  which  permitted  Bush  to  sell 
the  mortgaged  property,  and  required  him  to 
account  for  its  proceeds.     The  proceeds  in 
question   were   In   the  form  of  promissory 
notes,  which  were  not  covered  by  the  mort- 
gage, and  of  which  the  defendant  did  not 
have  notice  until  after  he  had  taken  the 
safe  and  its  contents  under  the  executions. 
The  agreement  upon  which  the  plaintiff  re- 
lies did   not  require   that  the  property  be 
sold,  nor  that  the  notes  be  taken   in   bis 
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name;  and  Bush  retained  possession  and  the 
apparent  ownership  of  the  proceeds  of  the 
sales  nntU  they  were  delivered  to  the  bank, 
or  to  the  plaintiff.  The  case,  In  principle, 
iB  much  like  that  of  Smith  v.  Bank  (Iowa)  61 
N.  W.  378;  Id.,  68  N.  W.  690.  In  that  case 
the  mortgagor  of  personal  property  was  au- 
thorized to  sell  the  property  under  an  agree- 
ment which,  it  was  claimed,  required  him  to 
apply  the  proceeds  in  paying  the  mortgage 
debt;  but  it  was  held  that  such  an  agree- 
ment did  not  maue  the  mortgagor  the  agent 
of  the  mortgagee  for  the  sale  of  the  pr(^?erty, 
nor  impress  the  proceeds  of  the  sale  with 
the  character  of  trust  funds.  What  Is  thus 
said  Is  applicable  to  the  facts  In  this  case. 
The  most  that  can  be  said  Is  that  the  mort- 
gaged property  was  sold  under  an  agree- 
caent  on  the  part  of  the  mortgagor  that  he 
would  apply  the  proceeds  of  the  sale  on  the 
mortgage  debt,  but  that  agreement  was  not 
performed.  The  case  Is  not  governed  by 
the  rule  which  controlled  Maxwell's  Estate, 
83  Iowa,  581,  50  N.  W.  50,  and  other  cases 
cited  by  the  appellee.  When  the  sheriff  lev- 
ied upon  the  safe  and  Its  contents,  the  safe 
was  locked,  and  he  was  unable  at  the  time 
to  take  possession  and  make  an  Inventory 
of  the  contents.  That  fact  did  not  defeat 
the  levy,  however.  The  contents  of  the  safe, 
including  the  notes  In  suit,  were  In  the  pos- 
session of  the  sheriff,  through  his  posses- 
sion of  the  receptacle  In  which  they  were 
stored.  It  is  proper  to  add  that  when  the 
levy  was  made  the  defendant  did  not  have 
any  knowledge  of  the  claims  of  the  plain- 
tiff to  the  notes.  We  conclude  that  the  de- 
fuudant  obtained  a  valid  lien  upon  the  notes, 
by  means  of  the  levies  made,  sui^rlor  to 
any  Interest  therein  which  the  plaintiff  may 
have,  and  that  the  decree  of  the  district 
court  with  respect  to  them  Is  erroneous.         | 

2.  The  notary  public  who  took  and  cer- 
tified the  acknowledgment  of  the  mortgage 
in  question  was  at  the  time  a  stockholder  of 
the  First  National  Bank  of  Mason  Oity.  It 
will  be  observed,  from  the  statement  of  facts 
we  have  made,  that  the  bank  was  one  of  the 
l)eneficiaries  of  the  undertaking  of  Bush 
which  the  mortgage  was  designed  to  secure. 
It  is  the  rule  In  this  state  that  a  person  hav- 
ing a  beneficial  interest  in  an  Instrument  as 
grantee  or  obligee  is  disqualifled  to  take  and 
certify  an  acknowledgment  of  It.  It  was 
held  In  Wilson  v.  Traer,  20  Iowa,  231,  that  a 
notary  public  cannot  take  an  acknowledg- 
ment of  a  chattel  mortgage  given  to  a  co- 
partnership of  which  he  is  a  member.  That 
rule  was  followed  In  Bank  v.  Uadtke,  87 
Iowa,  365,  54  N.  W.  435.  And  see  1  Am.  & 
lOng.  Enc.  Law  C^  Ed.)  403,  and  note.  The 
owner  of  capital  stock  of  a  private  corpora- 
tion has  an  Intei-est  in  its  property,  and  In 
the  securing  and  collecting  of  money  which 
is  due  to  It  Bank  v.  Owen,  52  Iowa,  107,  2 
N.  W.  980.  See,  also,  Mechem.  Pub.  Off.  i 
517;  Cooley,  Const  Llm.  506;  Elliott  Gmi. 
Prac.   U  210-212.     We  conclude,  therefore, 


that  the  acknowledg:ment  of  the  mortgage  In 
question  was  void  because  taken  by  a  stock- 
holder of  one  of  the  beneficiaries,  the  payee 
of  the  notes  In  suit  and  that  the  record  of 
it  did  not  Impart  constructive  notice  to  the 
defendant  It  Is  not  shown  or  claimed  that 
he  had  actual  notice  of  It  when  the  levies 
were  made;  hence  the  Hen  acquired  under 
the  executions  is  superior  to  that  which  tlic 
plaintiff  holds  under  the  mortgage.  It  is 
urged  that  before  the  defendant  had  made 
a  valid  levy  upon  any  of  the  property  In 
question,  he  was  Informed  of  the  rights  of 
the  plaintiff,  but  we  do  not  think  the  evi- 
dence sustains  the  claim.  It  follows  from 
what  we  have  said  that  so  much  of  the  Judg- 
ment of  the  district  court  as  Is  Involved  In 
the  appeal  of  the  defendant  is  reversed,  and 
so  much  of  It  as  Is  involved  In  the  appeal 
of  the  plaintiff  is  affirmed. 


KASSING  V.  ORDWAT. 

(Supreme  Court  of  Iowa.    Jan.  22,  1897.) 

Law  Action— Istekvenbr—Cbakob  op  Proce- 
OPRE — CoMPROHisB  Offer — Admission — Usdkt 
— Interest — Statdtort   Reduction  —  Inbtrcc- 

TIOSS. 

1.  Where  the  relief  souKht  by  plaintiff  In  an 
action  at  law  is  within  the  conrt's  jarisdictiou, 
an  intervener  tendering  an  equitable  issue  can- 
not delay  the  action  by  having  the  cause  trnns- 
ferred  to  the  eqnity  docket. 

2.  It  is  a  question  for  the  jury  whether  an  of- 
fer to  pay  a  certain  sum  In  settlement  of  a  de- 
mand was  a  mere  oftcr  of  compromise,  or  an 
admission*  of  indebtedness,  where  the  evidence 
Is  contiictlng  as  to  the  terms  of  the  offer. 

3.  In  an  action  on  a  note  which  purported 
to  have  been  purged  of  usury  by  an  indorsement 
signed  by  the  parties,  plaintiff  was  entitled  to 
nn  instruction  that  a  contract  may  be  so  purged 
of  usury. 

4.  In  an  action  on  a  note  made  before  the 
passnge  of  Act  1890,  reducing  the  legal  rate 
of  intprest.  an  instruction  which  permitted  the 
InftTPnce  that  the  note  would  draw  only  the  re- 
duced rate  after  the  passage  of  the  act  was  erro- 
neous. ' 

5.  Where  a  person  buys  a  machine,  and  sells 
It  to  another  at  an  advanced  price,  and  takes 
his  note  for  it,  it  is  a  question  for  the  jury 
whether  the  transaction  was  a  device  to  cover 
usury. 

Appeal  from  district  court  Monona  coun- 
ty;  A.  Van  Wegenen,  Judge. , 

Action  at  law  commenced  against  the  de- 
fendants, Walters  Bros.,  to  recover  an 
amount  allied  to  be  due  from  them  for 
com  sold  and  delivered.  The  defendants 
admitted  the  purchase  of  the  corn,  and  that 
payment  for  it  had  not  been  made,  but  al- 
leged that  the  com  was  raised  by  the  pliiiu- 
tlff  on  land  he  had  leased  of  W.  W.  Ordway. 
and  that  Ordway  had  a  landlord's  Hen  on 
the  com  for  unpaid  rent  and,  in  addition, 
a  chattel  mortgage,  which  was  also  unpaid. 
They  averred  that  they  were  unable  to  de- 
termine who  was  entitled  to  the  purchase 
price,  and  paid  It  Into  court  for  the  party  who 
should  be  found  to  be  entitled  to  It.  Ordway 
Intervened,  and  pleaded  various  claims 
against  the  plaintiff,  and  a  right  to  the  pro 
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ce«ds  of  the  com.  There  was  a  trial  hj 
jury,  and  a  verdict  and  judgment  In  favor 
of  the  intervener,  and  also  in  favor  of  the 
school  fund  of  Monona  county.  The  inter- 
vener appeals.  No  question  was  made  in  re- 
gard to  the  liability  of  the  defendants.  Re- 
versed. 

Charles  Mackenzie,  Mackenzie  &  Dewey, 
and  T.  B.  Lutz,  for  appellant  McMillan  & 
Klndall,  for  appellee. 

ROBINSON,  J.  The  intervener  seeks  to 
recover  of  the  plaintiff  the  amount  of  five 
promissory  notes  made  by  him,  and  the  val- 
ue of  181^  acres  of  plowing  which  it  is  al- 
leged he  agreed,  but  failed,  to  do.  One  of 
the  notes  is  for  $240,  and  was  given  as 
rent  for  land  which  the  intervener  leased 
to  the  plaintiff  for  the  season  of  1893.  An- 
other of  the  notes  is  for  $110,  another  for 
!?240,  and  another  for  $10.  These  three 
notes  were  secured  by  a  chattel  mortgage 
on  the  interest  of  the  plaintiff  in  the  crc^s 
grown  under  the  lease,  and  the  first  two 
were  also  secured  by  a  mortgage  on  stock 
and  other  personal  property.  The  fifth  note 
was  for  $30,  and  was  secured  by  a  chat- 
tel mortgage  on  200  bushels  of  corn  grown 
under  the  lease.  The  intervener  demands 
judgment  against  the  plaintiff  for  the 
iiuiouat  of  the  claims  mentioned,  and  asks 
that  a  landlord's  lien  be  established  against 
the  corn  grown  under  the  lease,  Including 
that  sold  to  the  defendants,  and  that  his 
three  mortgages  be  foreclosed.  In  answer 
to  the  petition  of  Intervention,  the  plaintiff 
pleads  various  defenses,  which  need  not  be 
set  out  at  length.  The  Jury  found  the  sum 
of  $218.31  due  to  the  intervener,  that  cer- 
tain of  the  notes  in  suit  were  usurious,  and 
that  the  school  fund  was  entitled  to  recover 
of  the  plaintiff  the  sum  of  $80.36.  Judg- 
ment was  rendered  accordingly.  This  is  the 
second  submission  of  this  cause  In  this 
court.  65  N.  W.  832.  An  opinion  was  filed 
on  the  first  submission,  a  rehearing  was  or- 
dered, and  the  cause  is  again  submitted  for 
our  consideration.  Our  examination  of  the 
case  has  been  made  unnecessarily  difficult 
l)y  the  presentation  In  argument  of  a  large 
number  of  trivial  questions  which  only  tend- 
ed to  obscure  those  which  were  controlling. 

1.  The  appellee  has  asked  to  have  the  evi- 
dence stricken  from  the  lecord  on  the 
frround  that  the  official  shorthand  reporter's 
transcript  of  the  shorthand  notes  was  not 
duly  authenticated.  Amendments  to  the  ab- 
stract show  a  sufficient  bill  of  exceptions 
properly  filed,  and  that  the  translation  of 
the  shorthand  nptes  was  duly  certified  with- 
in the  time  required  for  the  filing  of  such 
translations  In  actions  at  law.  The  request 
to  strike  the  evidence  will  therefore  be  de- 
nied. 

2.  After  the  issues  were  settled,  and  be- 
fore the  jury  was  called,  the  intervener  filed 
a  motion  to  transfer  the  cause  to  the  equity 


docket  for  trial.  The  moUon  was  overrule>1. 
It  was  renewed  after  the  trial  bad  been 
commenced,  and  was  again  overruled.  'WV 
are  of  the  opinion  that  these  rulings  wen- 
correct.  The  action  was  properly  commtri- 
ced  at  law,  and  the  relief  asked  by  tLe 
plaintiff  was  within  the  Jurisdiction  of  a 
court  of  law.  Only  a  part  of  the  relief  ask- 
ed by  the  Intervener  was  of  an  equItaM»f 
character,  and,  had  he  been  a  defendant,  he 
would  not  have  been  entitled  to  bave  th-^ 
entire  cause  transferred  to  the  equity  do<;k- 
et  To  have  transferred  a  part  of  the  L-- 
sues  to  that  docket  would  have  caused  de- 
lay in  the  trial,  and  an  Intervener  has  u-:i 
right  to  a  change  In  the  proceedings  wbicb 
would  cause  delay. 

3.  The  plaintiff  and  intervener  had  a  cc<n- 
versatlon  in  the  Castana  Bank  in  regard  t-- 
the  amount  the  former  was  owing  tbe  lat- 
ter, and   several  witnesses  testified    in   t<.'- 
gard  to  what  was  then  said  by  the  plaintiff. 
The  court  withdrew  that  conversation  from 
the  consideration  of  the  jury,  on  the  groun<l 
that  it  was  in  the  nature  of  an  offer  to  com- 
promise.   But  the  intervener  claims  that  it 
Included  admissions  of  facts  made   by  tht> 
plaintiff  which  should  have  been  consiUercHl 
by  the  Jury, '  and   the  examination    of   tlie 
case  which  we  have  now  made  leads  us  t'> 
conclude  that  the  claim   is  well     foundi'^':. 
The  plaintiff    testified  in  regard   to  an  at- 
tempted settlement  with  the  intervener  a> 
follows:   "Dr.   Ordway  and   1   went    to  ili.' 
bank,  and  I  told  him  there  that   I   wouM 
give  htm  $414.96.    I  told  him  that  was  more 
than   I  owed  him,  but  that   I   would   giv.- 
him  that  much  to  settle  with  him."     Tha*. 
statement,  considered  alone,  was  merely  au 
offer  of  compromise,  and  other  statemeDts 
made   by   the   plaintiff   were  of   the    same 
character.    But  the  Intervener  testified  th.nt 
the  plaintiff  said,  in  regard  to  paying  tho 
amount  he  owed,  "I  will  give  $450  or  $4ri0. " 
without  indicating  that  it  was  an  offer  of 
compromise;  also,  that  "he  told  me  that  the 
four  hundred  and  sixty  or  ninety  dollars- 
something,  whatever  it  was— was  all  that  he 
owed  me.     He  did  not  tell  me  he  offered  it 
to  me  to  avoid    suit."    A  bystander   wli> 
heard    the    conversation    says    the    plaintiff 
stated    that   he  had   had   his   indebtednes-; 
computed,  and  found  that  he  owed  Ordw.iy 
"four  hundred  and  some  dollars.     He  sai.I 
he  would  make  a  tender  of  it,  and  that  is  all 
he  could  get,  or  all  he  owed  him."    The  wit- 
ness added,   "I  forget  Just  the  language." 
Other  statements  were  made  during  the  con- 
versation which    tended  to  show  that  the 
plaintiff  was  owing  Ordway  more  than  $400. 
Some  of  the  statements  we  have  set  out  are 
in  the  nature  of  unqualified  admissions  of 
Indebtedness  to  the  amount  of   more  than 
the  sum  last  named,  and  were  not  mere  of- 
fers  to   compromise.     We    conclude,    there- 
fore, that  they  were  competent  evidence  fi>r 
the  Intervener,  and  that  the  court  erreii  in 
excluding    them.     Bayllss    v.    Murray,    R> 
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Iowa,  292,  28  N.  W.  604;  1  OreenL  Br.  I 
192.  The  trutb  InvolTed  In  the  conflict  be- 
tween the  testimony  of  the  plaintiff,  to  the 
offect  that  his  statements  were  merely  of- 
fers to  compromise,  and  that  on  the  part  of 
the  Intervener,  that  they  were  unqualified 
admissions  of  Indebtedness  to  an  amount 
stated,  was  for  the  jury  to  determine. 

4.  The  notes  toe  $110  and  %24li,  secured  by 
chattel  mortgage,  were  given  for  borrowed 
money,  and,  as  originally  made,  were  usu- 
rious. On  the  back  of  the  note  for  $240  Is 
the  following  indorsement:  "Received  the 
interest  In  full,  as  payment  for  all  usurious 
interest  on  this  and  another  note  for  $110.00, 
and  interest  in  full  until  Dec.  23,  1891,  and 
'I'xtend  time  of  payment  till  December  23d, 
ISOl.  The  above  Is  In  full  payment  for  all 
usurious  interest  on  this  and  another  note. 
W.  W.  Ordway.  J.  W.  Kasslng."  The  In- 
tervener testifies.  In  harmony  with  the  In- 
dorsement, that  it  was  made,  and  credit 
siven,  to  purge  the  two  notes  of  all  usury. 
We  do  not  understand  that  the  plaintiff  de- 
nies signing  the  indorsement,  nor  that  It  was 
made  for  the  purpose  stated  by  the  Interven- 
or.  A  usurious  contract  may  be  purged  of 
usury  by  the  parties  to  it,  and.  If  the  claims 
of  the  intervener  In  regard  to  the  two  notes 
last  described  are  true,  they  are  not  now 
usurious.  Bank  v.  Eyre,  52  Iowa,  117,  2  N. 
W.  995.  That  theory  of  the  case  should 
Itave  been  presented  by  the  charge  to  the 
Jury.  The  two  notes,  by  their  terms,  bore 
interest  at  the  rate  of  10  per  cent,  per  an- 
num, and.  If  purged  of  usury,  would  bear 
that  rate  of  Interest  until  paid;  for  the  rea- 
son that  when  they  were  made  the  law  of 
this  state  permitted  the  making  of  contracts 
for  that  rate  of  interest,  and  the  notes  were 
not  affected  by  the  statute  of  the  Twenty- 
third  general  assembly,  enacted  In  the  year 
1880,  which  made  contracts  for  a  rate  of  In- 
terest higher  than  8  per  cent,  usurious.  The 
court  instructed  the  Jury  In  regard  to  the 
change  in  the  statute  respecting  usury,  but 
in  such  terms  that  the  Jury  may  have  in- 
ferred that  the  notes  made  before  the 
fhange,  which  provided  for  the  payment  of 
Interest  at  the  rate  of  10  per  cent,  before 
the  change,  would  only  bear  Interest  at  the 
rate  of  8  per  cent  after  the  change  took  ef- 
fect. To  that  extent  the  charge  was  erro- 
neous. 

5.  It  Is  claimed  by  the  Intervener  that  there 
is  no  usury  in  either  the  $30  or  $10  note. 
Whether  that  is  true  depends  upon  the  facts 
which  the  evidence  establishes.  The  note 
first  mentioned  was  given  for  an  agricultur- 
al implement  known  as  a  "lister,"  which 
wa«  purchased  for  the  plaintiff.  The  inter- 
vener claims,  In  effect,  that  he  purchased  it 
for  $25,  and  sold  it  to  the  plaintiff  for  $30, 
taking  the  note  in  payment.  If  that  was 
true,  the  note  was  not  usurious;  but,  if  the 
transaction  on  the  part  of  the  Intervener 
was  a  mere  loan  of  money  to  the  plaintiff.  It 
was  usurious.    The  $10  note  was  given  for 


an  extension  of  time  on  money  due  the  in- 
tervener, and  whether  it  was  usurious  de- 
pends upon  the  rate  of  Interest  which  the 
debts  extended  bore,  and  that  is  a  proper 
matter  to  be  submitted  to  a  Jury.      • 

6.  We  have  considered  all  the  questions  In 
the  case  which,  in  view  of  the  conclusions 
reached,  appear  to  be  of  sufficient  impor- 
tance to  make  their  determination  necessary 
on  this  appeal.  Numerous  other  questions 
are  referred  to  in  argument,  but  they  de- 
pend upon  methods  of  trial  and  the  evidence 
given,  and  are  not  likely  to  arise  on  another 
trial.  For  the  errors  pointed  out  the  Judg- 
ment of  the  district  court  Is  reversed. 


CHAMBERS  v.  BRADY  et  al. 

(Supreme  Court  of  Iowa.    Jan.  22,  1897.)    ' 

ClNCBLLATION  OF  DbBD— UnDDB  IkFLUBNCB — EVI- 
DBNCE. 

Inference  of  undue  influence  from  the  fact 
of  nn  aged  parent  conveying  all  his  property 
to  two  children,  with  whom  he  lived,  to  exclu- 
sion of  a  third  child,  is  overcome  by  evidence 
that  he  stated  to  a  lawyer  what  he  wanted,  say- 
ing that  he  did  not  want  to  make  a  will,  and  did 
not  need  to  malce  any  provision  for  future  sup- 
port, as  he  could  trust  his  children;  that,  after 
executing  the  deed,  he  gave  it  to  his  daughter, 
and  requested  her  to  record  it:  that  tliereafter, 
to  an  assessor  and  others,  he  explained  the 
matter,  and  said  that  he  wanted  the  grantees, 
who  had  been  very  good  to  him,  to  have  the 
property  for  talcing  care  of  him;  and  that  he 
objected  to  the  marriage  contracted  by  the 
child  not  provided  for. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

Suit  in  equity  to  set  aside  and  cancel  a  deed 
made  by  one  Thomas  Brady  in  his  lifetime  to 
the  defendants.  It  Is  claimed  that  Brady  was 
weak  and  unsound  of  mind  at  the  time  the 
conveyance  was  made,  and  that  the  defend- 
ants procured  the  execution  and  delivery  there- 
of by  fraud  and  undue  Influence.  The  court 
dismissed  the  plalntlfTs  petition,  and  she  ap- 
peals.   Afllrmed. 

Joe  A.  Edwards  and  W.  J.  Baldwin,  for  ap- 
pellant   Ranck  &  Bradley,  for  appellees. 

DEEMER,  J.  Thomas  Brady  was  the  own- 
er of  160  acres  of  land  in  Johnson  county, 
valued  at  about  the  sum  of  $6,000.  He,  with 
his  family,  had  resided  thereon,  at  the  time 
of  his  death,  mere  than  40  years.  His  wife 
died  In  the  year  1874,  and  his  three  children, 
who  are  the  parties  to  this  litigation,  remain 
ed  with  him  until  the  marriage  of  plaintiff. 
In  the  year  1881.  After  the  plaintiff's  mar- 
riage, she  left  the  old  homestead,  and  took  up 
her  residence  with  her  husband.  The  defend- 
ants continued  to  live  with  their  father  upon 
the  premises  in  controversy  until  his  death, 
which  occurred  in  July  of  the  year  1894.  On 
the  13th  day  of  July,  1893,  he  executed  the 
deed  which  is  sought  to  be  avoided  in  this 
case,  and  at  his  suggestion  the  deed  was  re- 
corded on  the  same  day.  Brady  was  83  years 
old  at  the  time  he  died.    He  had  seen  service 
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in  the  Headcan  war,  was  a  man  of  good  hab- 
its, and  for  a  man  of  bis  age  was  physically 
strong  at  the  time  he  died.  The  appellant 
claims  ttiat,  at  the  time  the  deed  was  ex- 
ecuted, 'Brady  was  suffering  from  senile  de- 
mentia, and  that,  while  he  may  not  have  been 
a  fit  subject  for  the  Insane  commissioners  to 
take  in  charge,  yet  he  was  so  weak  of  intel- 
lect that  the  conveyance  made  by  him  should 
be  avoided.  Appellant  also  claims  that  the 
deed  was  procured  through  fraud  and  undue 
Influence  practiced  by  the  appellees  upon  their 
father.  These  claims  are  denied  by  the  appel- 
lees. 

The  first  question  to  which  we  will  give  at- 
tention is  that  relating  to  the  alleged  unsound- 
ness of  mind  of  the  grantor.  It  is  practically 
undisputed  that  the  deceased  was  a  well-pre- 
served man  physically  for  one  of  bis  age,  and 
it  Is  conclusively  shown  that  he  was  a  man  of 
strong  convictions  and  of  great  firmness  of 
character.  He  lived,  it  is  true,  beyond  the 
period  usually  allotted  to  man,  and  was  some- 
what childish  during  the  latter  years  of  his 
life,  and,  it  may  be,  was  suffering  from  senile 
dementia  at  the  time  he  died.  But  a  careful 
examination  of  the  evidence  leads  us  to  the 
conclusion  that  at  the  time  he  made  the  deed 
in  question  he  hod  sufficient  mental  capacity 
to  comprehend  the  nature  and  quality  of  his 
act,  and  to  proceed  with  judgment  and  discre- 
tion In  disposing  of  his  property.  It  would  be 
a  useless  task  to  set  forth  all,  or  even  a  con- 
siderable part,  of  the  evidence  from  which  we 
readi  our  conclusions.  It  is  sufficient  to  say 
that  we  think  the  plaintier  has  failed  on  this 
issue,  and  that  the  great  preponderance  of  the 
evidence  is  in  appellees'  favor.  Appellant  re- 
lies quite  largely  upon  the  opinions  of  experts, 
based  upon  hypothetical  questions  propound- 
ed to  them.  These  questions  embodied  all  the 
peculiarities  and  idiosyncrasies  of  the  man, 
covering  a  long  period  of  time,  and  when  so 
propounded  as  to  indicate  that  these  character- 
istics and  singularities  were  related  in  point 
of  time,  and  were  connected,  they  were  mis- 
leading, and  not  a  true  test  of  mental  strength. 
It  is  questionable  whether  any  one  could  meet 
the  requirements  of  such  a  test  But,  how- 
ever this  may  be,  the  testimony,  from  those 
who  knew  him  best,  who  watched  his  daily 
life  and  marked  his  conduct,  is  almost  wholly 
to  the  effect  that  he  was  sound  of  mind  up 
to  the  very  day  on  which  he  died. 

2.  Appellant  further  claims  that,  If  it  be 
conceded  that  the  conveyance  cannot  be  avoid- 
ed because  of  unsoundness  of  mind,  It  should 
nevertheless  be  set  aside  because  of  fraud 
and  undue  Influence  on  the  part  of  the  gran- 
tees. As  preliminary  to  this  contention,  they 
insist  that  undue  influence  will  be  inferred 
from  the  nature  of  the  transaction  alone, 
whereas.  In  this  case,  the  Instrument  was  ex- 
ecuted between  persons  standing  in  such  con- 
fidential relations  as  parent  and  child,  and 
that  the  burden  is  upon  the  grantees  to  show 
that  the  conveyance  was  freely  and  deliber- 
ately made.   It  is  doubtless  true  that,  under 


the  facts  disclosed  by  this  record,   the  mle 
contended  for  should  obtain;  and  we  look  then 
to  see  whether  the  defendants  have  met  th<i 
burden   imposed   upon  them.      'WTien    Brady 
concluded  to  make  the  deed,  be  went  to  the 
office  of  an  attorney  at  Iowa  City,  stated  what 
he  wished  to  do,  and  asked  the  attorney  to 
prepare  the  deed.    When  inquired  of  as  to  his 
object,  he  stated  that  he  wished  to  g;lve  the 
defendants  bis  property,  and  did  not  de^re 
to  make  a  will,  but  wanted  tbem  to  have  a 
home  after  he  was  gone.   To  a   suggestion 
from  the  attorney  that  a  condition  for  future 
support  might  properly  be  included,  he  sai^l 
that  he  thought  he  knew  what  he  w^as  doin^ 
and  that  he  did  not  want  that  in  the  deed. 
He  said  he  could  trust  his  children  without 
any  such  provision.    After  the  instrument  was 
prepared,  a  notary  was  called,  and  the  gran- 
tor's acknowledgment  taken.    After  the  de*'-! 
was  signed  and  acknowledged,  Brady  deliver- 
ed the  deed  to  his  daughter  Rose,  and  request- 
ed her  to  take  it  to  the  courthouse  for  record. 
This  she  did,  and  from  that  date  on  Brady  de- 
clared to  various  persons  that  the  property 
belonged  to  the  appellees.    To  an  assessor  who 
came  to  assess  the  property  In  the  year  ISM, 
he  explained  the  whole  transaction,  and  gave 
as  his  reasons  for  making  the  deed  that  John 
and  Rose  had  been  very  good  to  him,  and  he 
wanted  them  to  have  the  property  for  taking 
care  of  him.    The  defendants  themselves  coulil 
not,  because  of  their  relationship  to  the  de- 
ceased, give  in  evidence  any  personal  transac- 
tions or  communications  had  with  him.  and 
no  direct  evidence  was  adduced  by  the  plain- 
tiff tending  to  show  any  undue  Influence  used 
by  the  defendants  In  securing  the  deed.    She 
claims,  however,  that  the  division  was  so  un- 
fair, and  the  relations  of  the  parties  so  dose, 
that  fraud  should  be  Inferred.    To  meet  this 
It  is  shown  that  the  deceascMl  objected  to  plain- 
tiff's marriage  to  Chambers;  that  he  did  not 
like  him;  that  he  believed  him  to  be  a  sijend- 
thrift  and  a  drunkard.    Again,   it   is  shown 
that  the  deceased  lived  with  the  appellees  aft- 
er the  marriage  of  appellant,  and  that  they 
took  care  of  him  In  sickness  and  In  health, 
and  that  he  recognized  their  services  as  valua- 
ble to  him.    This  In  large  measure  accounts  for 
the  conveyance,  and,  as  far  as  possible,  un- 
der the  circumstances,  rebuts  the  suggestion 
of  undue  influence.    Moreover,  It  Is  quite  well 
established  that  the  deceased  was  a  man  of 
firm    conviction.      He    met  every  suggestion 
which  did  not  accord  with  his  views  with 
decided  opposition,  and  so  far  as  possible  "had 
his  own  way."    There  Is  an  absolute  want  of 
evidence  tending  to  show  any  design  on  the 
part  of  the  defendants  to  become  possessed  of 
their  father's  property  to  the  exclusion  of  the 
pUIntlff,  and  nothing  to  show  that  they  did 
anything  not  p'rompted  by  filial  affection  anil 
regard.    If  we  were  to  set  aside  the  deed  for 
fraud  and  undue  influence  upon  the  showing 
made  in  this  case.  It  would  be  virtually  a  dee- 
laration  that  no  conveyance  from   father  t.- 
child,  where  other  children  are  not  reniem 
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Itered,  conld  be  sustained  after  tlw  death  of 
the  grantor.  This  we  are  not  inclined  to  do. 
The  law  places  no  limitations  upon  the  power 
of  the  father  to  make  such  disposition  of  bis 
real  estate  during  bia  lifetime  as  he  may  elect, 
eyen  though  other  children  are  thereby  de- 
prived of  property  which  otherwise  would 
have  descended  in  part  to  them  upon  his  death. 
The  facts  In  this  case  tending  to  show  undue 
influence  are  not  stronger,  if  as  strong,  as  in 
Broolrway  v.  Harrington,  82  Iowa,  23,  47  N. 
W.  1013,  and  Lewis  v.  Arbuckle,  85  Iowa,  335, 
52  N.  W.  237,  wherein  we  sustained  convey- 
ances against  claims  of  unsoundness  of  mind 
and  undue  influence;  and,  following  these,  we 
think  the  judgment  should  be  affirmed. 


CITIZENS* 


STATE    BANK    T. 
etal. 


ROWLEY 


(Supreme  Court  of  Iowa.    Jan.  23,  1887.) 

AouissioN   OF    Evidence— Ikstkcctions—Hakm- 

LESS  Error. 

1.  Error,  if  any,  in  admitting  evidence  of  the 
arrest  of  a  certain  person,  cannot  be  held  preju- 
dicial on  the  ground  that  the  jury  were  thereby 
led  to  suppose  that  the  loss  of  his  time  was  an 
element  of  damages  recoverable  in  _the_  case, 
where  no  evidence  of  the  value  of  his  time  is 
offered,  and  no  reference  is  made  thereto  in  the 
instruction  stating  what  can  be  allowed  as  dam- 
ages. 

2.  A  statement  by  the  court  of  issues  leading 
the  jury  to  return  a  verdict  on  a  counterclaim 
for  both  defendants,  when  it  should  be  in  furor 
of  one  only,  is  not  prejudicial  to  plaintiff. 

Appeal  from  district  court,  Woodbury 
county;  George  W.  Wakefield,  Judge. 

Plaintier  brings  suit  upon  a  check  for  $100, 
which  was  drawn  by  the  defendants  Rowley 
&  Drlggs  upon  the  defendant  the  Iowa  Sav- 
ings Bank,  and  delivered  to  one  Ball,  who 
procured  the  same  to  be  cashed  at  plaintlflf's 
bank.  It  is  alleged  that  the  defendant  the 
savings  bank  refused  payment,  though  at 
the  time  having  in  its  possession  money  of 
the  drawers  sufficient  to  pay  the  same.  Row- 
ley &  Driggs  answered,  admitting  the  execu- 
tion of  the  check,  and  Its  payment  by  plain- 
tiff to  Bail,  and  that  demand  bad  been  made 
for  the  payment  of  the  same,  and  payment 
refused.  By  way  of  counterclaim  they  aver 
that  the  check  was  given  to  Ball,  who  was 
then  acting  as  their  agent,  and  It  was  to  be 
used  in  the  purchase  of  certain  cattle;  that 
Ball  presented  It  to  plaintiff,  and  received 
the  money  therefor,— $91.50  of  which  he 
paid  to  one  Bellmeyer  on  account  of  the  pur- 
cliase  of  certain  cattle;  that  before  said 
money  was  paid  to  BeUmeyer  plaintiff  agreed 
with  Ball  to  furnish  him  sufficient  money  to 
complete  the  purchase  of  said  cattle  upon  a 
6ii;ht  draft  drawn  by  Bali  upon  the  defend- 
ants Rowley  &  Driggs;  that  after  Ball  had 
paid  the  $91.50  to  Bellmeyer,  plaintiff  re- 
fused to  furnish  the  money,  and  by  reason 
thereof  Ball  was  unable  to  complete  the  pur- 
chase of  the  cattle;  that  Rowley  &  Driggs 
have  not  been  repaid  the  $91.50,  and  were 


at  an  expense  of  $20  in  attempting  to  pur- 
chase the  cattle,  and  that  they  lost  $50  In 
profits  on  the  cattle.  Judgment  is  asked  for 
$170.  The  defendant  the  Iowa  Savings  Bank 
answered,  denying  that  at  the  time  said 
check  was  presented  it  had  funds  on  hand 
for  its  payment,  and  alleging  that  prior 
thereto  payment  of  said  check  had  been 
stopped  by  order  of  the  defendants  Rowley 
&  Driggs.  They  also  averred  that  the  check 
had  not  been  assigned  to  plaintiff  for  value, 
but  plaintiff  wrongfully  obtained  the  same 
In  payment  of  an  Indebtedness  of  the  payee 
to  plaintiff,  knowing  that  said  payee  had  no 
right  to  so  apply  the  same.  Plaintiff  replied 
by  a  denial  of  the  allegations  in  the  counter- 
claim of  Rowley  &  Driggs.  The  cause  was 
tried  to  the  court  and  a  jury,  and  a  verdict 
of  $11.60  returned  against  the  plaintiff,  up- 
on which  a  Judgment  was  entered.  Plaintiff 
appeals.    Aillnued. 

A.  D.  Keller  and  Lynn  &  Foley,  for  appel- 
lant   Lewis  &  Beardsley,  for  appellees. 

KINNE,  C.  J.  1.  It  is  Insisted  that  the 
court  erred  in  permitting  the  witness  Ball 
to  testify  that  be  was  arrested  at  the  in- 
stance of  Gilmore,  the  cashier  of  plaintiff 
bank,  on  the  charge  of  disposing  of  mort- 
gaged property.  It  Is  said  that  the  Jury  were 
thereby  led  to  believe  that  the  loss  of  time 
by  Ball  was  an  element  of  damages  recover- 
able in  the  case.  If  the  admission  of  the 
evidence  was  error.  It  was  clearly  without 
prejudice.  Nothing  was  said  as  to  such  dam- 
ages. No  evidence  was  offered  as  to  the 
value  of  Ball's  time,  and  the  court  instnicted 
the  Jury  that  they  could  allow  as  damages. 
In  case  they  found  for  the  defendants,  "the 
amount  of  the  money  so  paid  to  Bellmeyer, 
which  has  not  been  returned  to  them,  if 
any,  and  the  amount  of  money  expended  In 
efforts  to  purchase  the  Bellmeyer  cattle." 
In  view  of  this  instruction,  the  Jury  could 
not  have  been  misled  Into  allowing  damages 
for  Ball's  loss  of  time. 

2.  Complaint  Is  made  as  to  the  court's 
statement  of  the  Issues  to  the  Jury.  If,  as  is 
claimed,  the  Jury  were  thereby  led  Into  an 
error  In  returning  a  verdict  In  favor  of  both 
defendants,  when  It  should  have  been  In 
favor  of  Rowley  &  Driggs  only.  It  did  not 
prejudice  the  plaintiff.  Besides,  the  Jury 
was  told  that  the  damages  were  on  the  coun- 
terclaim of  Rowley  &  Driggs.  The  error.  If 
such  it  was,  In  the  verdict,  might  have  been 
corrected  on  application  of  plaintiff  In  the 
lower  court. 

3.  It  Is  urged  that  there  was  no  evidence 
to  support  the  counterclaim.  We  think  the 
evidence  was  ample  to  justify  the  jury  In 
finding  that  all  money  was  furnished  by 
Rowley  &  Driggs,  and  that  it  belonged  to 
them  until  the  cattle  were  sold.  There  was 
evidence  from  which  the  jury  might  properly 
find  that  Ball  had  an  arrangement  with 
plaintiff,  before  he  paid  the  $91.50  to  Bell- 
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meyer,  by  which  plaintiff  was  to  advance 
i<uch  further  sum  npon  the  sight  draft  as 
might  be  needed  to  complete  the  payment  of 
the  purchase  price  of  the  cattle.  We  shall 
not  consider  the  evidence  in  detail.  If  there 
-nras  no  such  arrangement  made  in  the  morn- 
ing as  testified  to  by  Ball,  there  was  no 
occasion  for  plaintiff  bank  telegraphing  the 
same  forenoon,  as  it  did,  to  ascertain  If  such 
draft  would  be  honored. 

4.  Very  many  questions  are  argued  by 
counsel  for  appellant,  which  we  do  not  deem 
it  necessary  to  discuss.  We  have  examined 
all  of  the  alleged  errors,  and  conclude  that 
no  reason  exists  for  disturbing  the  judg- 
ment. It  is  claimed  that  the  verdict  is  not 
sustained  by  the  evidence.  Upon  many 
ixiints  the  evidence  was  in  conflict,  and,  as 
there  was  evidence  which  Justified  the  ver- 
dict, we  cannot  disturb  It.  This  whole  rec- 
oi-d  Impresses  us  with  the  conviction  that 
plaintiff  was  attempting  to  force  Ball  to  pay 
an  old  debt  of  his  out  of  money  which  did 
not  belong  to  him,  and  because  he  refused  so 
to  do  the  plaintiff  refused  to  carry  out  Its 
agreement  to  furnish  the  money  for  the  cat- 
tle, though  it  had  agreed  to  do  so,  and  had 
taken  from  Ball  pay  for  the  exchange  on  the 
draft  It  was  to  cash.  We  discover  no  rever- 
sible error.    Affirmed. 


COBN  PALACE  &  INTBB8TATB  PAIR 

ASS'N  V.  HORNICK,  HESS 

&  MORE. 

(Sapreme  C!oart  of  Iowa.     Jan.  21,  1807.) 

Action  on  Sdbsohiptios  —  CJomplaint  —  Answer 
— Amendment — Burpkise. 
Where  the  complaint  in  an  action  on  a 
subscription  sets  out  a  copy  of  the  instrument, 
and  the  answer  admits  the  signing  of  "a  paper 
similar  to  the  one  set  out  in  the  petition,  but 
states  that  defendant  has  no  knowledge  as  to 
whether  the  ooe  set  out  is  the  one  signed,  and 
plaintiff  thereafter  puts  in  evidence  the  original 
subscription  list  apparently  signed  by  defend- 
ant, it  was  error  to  refuse  to  allow  defendant  to 
amend  the  answer  by  denying  that  it  signed 
the  alletrcd  subscription  paper,  or  that  the  sig- 
nature thereon  is  its  signature,  on  the  ground 
that  the  original  answer  admitted  such  signa- 
ture, though  the  proposed  amended  answer  did 
not  deny  that  the  paper  was  not  executed  "for" 
defendant. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  George  W.  Wakefield,  Judge. 

Action  on  a  subscription.  Judgment  for 
phdntiff,  and  the  defendant  appealed.  Be- 
versed. 

3.  S.  Lothrop,  for  appellant 

GRANGEB,  J.  The  plaintiff  Is  alleged  to  be 
an  association  organized  by  U.  A.  Jandt  and 
other  parties,  too  numerous  to  mention,  for  the 
purpose  of  building  and  operating  a  com 
palace  and  fair  in  the  year  1893,  at  Sioux  City. 
The  following  instrument  Is  the  basis  of  this 
action: 

"We,  the  undersigned,  for  valuable  consid- 
eration, hereby  promise  and  agree  to  donate 


and  give  to  the  Com  Palace  and  Interstate 
Fair  Association  of  Sioux  City.  Iowa,  tlie  sums 
of  money  set  opposite  our  respective  names, 
said  money  to  be  payable  in  installments  a: 
any  time  on  demand  of  the  duly-qualified  of- 
ficers or  agents  of  said  oorpoiation: 

"Name.  Amount. 

"Homlck,  Hess  &  More.  $300.0<»' 

It  Is  averred  In  the  petition  that  tbe  defend- 
ant corporation   became  a  subscriber    to  tho 

j  above  "subscription  list,"  which  was  signed 
by  numerous  other  parties  In  various  amonntF. 

'  It  also  appears  from  the  petitidn  that  tbe  a.s- 

j  soclation,  by  a  board  of  directors,  levied  an 
assessment  of  40  per  cent,  on  tbe  amount  sul>- 

'  scribed,  which,  on  demand,  the  defendant  re- 
fused to  pay.  Plahitiff  seeks  to  recover  the 
40  per  cent.,  or  $120.  The  answer  Is  in  five 
divisions,  the  first  of  which  admits  the  signioi: 
of  a  paper  similar  to  tbe  one  set  out  in  the 
petition,  but  says  that  whether  the  one  set 
out  is  the  one  It  signed  it  has  not  knowledge 
or  Information  sufllclcnt  to  form  a  belief,  and 
therefore  denies  the  same.  Other  denials  ap- 
pear in  the  same  division.  Other  matters  are 
pleaded  In  defense,  and,  among  them,  that 
the  plaintiff  has  no  legal  capacity  to  sue  or  be 
sued.  The  court  sustained  a  demurrer  to  the 
second  and  third  divisions  of  the  answer,  after 
which  the  cause  proceeded  to  trial  to  a  Jury. 
The  plaintiff,  during  lis  presentation  of  evi- 
dence, Introduced  the  original  subscription  ILst 
on  which  the  action  is  based;  that  set  out  in 
the  petition  being  a  copy.  Thereafter  the  de- 
fendant asked  leave  to  file  an  amendment  to 
the  first  division  of  its  answer  as  follows:  "De- 
fendant admits  that  it  Is  a  corporation;  de- 
nies that  it  signed  the  alleged  subscription  pa- 
per set  up  in  petition;  denies  that  the  signa- 
ture thereto  of  Hornick,  Hess  &  More  was 
signed  thereto  by  defendant;  and  denies  that 
the  same  is  the  signature  of  said  defendant." 
I^are  was  refused,  and  the  refusal  is  as- 
signed as  error. 

From  the  record  it  appears  that  when  tbe 
offer  of  amendment  was  made  it  was  resist- 
ed on  the  ground  that  it  would  contradict  the 
Bwom  answer  on  file,  because  that  answer  ad- 
mitted that  defendant  signed  the  subscription 
paper,  and  by  the  amendment,  If  permitted, 
plaintiff  would  be  taken  by  surprise.  It  ap- 
pears that  counsel  were  In  contention  as  to 
the  effect  of  the  original  answer.  We  are  led 
to  think  the  court  adopted  the  vleWs  of  ap- 
pellee. However  that  may  be,  we  think  the 
amendment  should  have  been  allowed.  A  ref- 
erence to  the  original  answer  will  sliow  that. 
while  admitting  that  a  similar  paper  to  the 
one  set  out  had  been  signed,  there  is  care  taken 
to  avoid  the  admission  claimed  by  the  plain- 
tiff. It  seems  from  the  record  that  upon  a 
presentation  in  evidence  of  the  subscripdon 
relied  on,  so  that  the  genuineness  of  the  signa- 
ture could  be  seen,  appellant  sought  tbe  op- 
portunity to  deny  It.  The  amendment  offered 
was  duly  verified,  so  as  to  present  the  issue 
as  to  the  genuineness  of  the  signature.    As  a 
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reason  why  the  court  should  not  allow  the 
nmendment  the  plaintiff  suggested,  as  shown 
>>y  the  record,  that  It  Is  not  alleged  in  the 
amendment  that  the  paper  was  not  executed 
for  defendant.  The  denial,  in  the  amend- 
ment, is  as  broad  as  the  averment  in  the  pe- 
tition. If  defendant  should  show  the  signa- 
ture not  to  be  genuine,  it  would  defeat  a  right 
of  recovery,  on  the  record  as  it  is  now  before 
us;  and  counsel  for  plaintiff  stated  to  the 
court,  before  its  ruling,  that  the  proposed  an- 
isTver,  if  true,  was  a  complete  defense.  Inas- 
much as  the  answer  must  be  verified,  and  a 
similar  list  had  been  signed,  we  do  not  see 
that  defendant,  at  the  time  of  filing  Its  orig- 
inal answer,  could  do  different  than  to  state 
the  facts  as  it  did,  and  plead  further  when 
the  fact  was  disclosed  as  to  the  signature.  For 
the  refusal  to  permit  the  amendment  the  Judg- 
ment must  be  reversed. 

There  are  a  number  of  questions  presented, 
.and  some  pf  them  are  Important  In  a  general 
■way.  Where  we  have  no  brief  for  appellee, 
we  do  not  consider  questions  not  important  to 
a  conclusion  when  there  is  a  reversal.  See 
Albom  T.  Albom  (decided  at  this  term)  69  N. 
AV.  678,  and  authorities  there  cited.    Reversed. 


MAHR  et  al.  v.  HANFORD  PRODUCE  CO. 
(Supreme  Court  of  Iowa.  Jan.  23,  1897.) 
Appeal— Recouu—Kevi  EW. 
On  appeal,  what  purported  to  be  certificates 
•of  the  reporter,  judge,  and  cleric,  were  printed 
in  the  abstract;  the  certificates  of  the  judge 
and  clerk,  dated  more  than  four  months  after 
judgment,  appearing  to  have  been  attached  to 
the  tranBlation  of  the  shorthand  notes,  and  the 
cleric's  certificate  purporting  to  be  attached  to 
a  transcript  of  the  record.  But  it  was  not  al- 
leged that  these  certificates  referred  to  the 
<'ontent8  of  the  abstract,  nor  that  they  were  in 
fact  made  by  the  ofiicors  whose  names  they 
bore;  and  to  appellee's  additional  abstract,  de- 
nying that  a  bill  of  exceptions  was  taken  in 
time,  or  that  the  abstract  was  a  true  abstract 
of  the  evidence  or  rulings  below,  there  was  no 
response.  Held,  that  the  judgment  could  not  be 
reviewed. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  G.  W.  Waliefleld,  Judge. 

.\ction  at  law  to  recover  a  balance  alleged 
to  be  due  on  account  There  was  a  trial  by 
jury,  and  verdict  and  Judgment  for  the  plain- 
tiffs.   The  defendant  appeals.    Affirmed. 

Argo,  McDuffie  &  Argo,  for  appellant  Joy, 
Call  &  Joy,  for  appellees. 

ROBINSON,  J.  The  plaintiffs  are  commis- 
sion merchants  engaged  in  business  in  the 
city  of  New  Yorlc.  During  March,  April,  and 
May,  1893,  the  defendant  shipped  to  them 
►evcral  car  loads  of  poultry,  and  drew 
n^ainst  the  shipments  drafts  which  were 
;inid  by  the  plaintiffs.  The  balance  claimed 
by  the  plaintiffs  is  for  sums  paid  on  the 
<1rafts,  and  on  account  of  the  poultry,  in  ex- 
r-ess  of  the  amount  received  for  It.  The  de- 
fendant denies  that  it  Is  indebted  to  the 
I'l.Tintiffs,  and  seelcs  to  recover,  by  way  of 


counterclaim,  for  damages  alleged  to  have 
been  sustained  by  it  in  consequence  of  the 
failure  of  the  plaintiffs  to  sell  and  account 
for  the  poultry  as  their  duty  required  them 
to  do. 

The  appellant,  in  argument,  presents  numer- 
ous alleged  errors  which  are  said  to  have  been 
committed  during  the  trial  of  the  cause,  but 
the  record  is  not  in  such  condition  that  we 
can  dispose  of  any  of  them  on  their  merits. 
The  absti-act  submitted  by  the  appellant  does 
not  contain  any  statement  that  It  Is  a  full 
and  complete  abstract  of  the  record,  or  of  any 
part  thereof,  nor  does  It  show  that  the  evi- 
dence set  out  was  ever  made  a  part  of  the 
record  by  bill  of  exceptions  or  otherwise. 
What  purport  to  be  certificates  of  the  offi- 
cial shorthand  reporter,  of  the  trial  Judge, 
and  of  the  clerk  of  the  district  court,  are 
printed  In  the  abstract  The  certificates  of 
the  Judge  and  reporter  appear  to  have  been 
attached  to  the  translation  of  the  shorthand 
notes,  and  are  dated  more  than  four  months 
after  the  Judgment  waa  rendered.  The  cer- 
tificate of  the  clerk  purports  to  be  attached 
to  a  transcript  of  the  record.  It  is  not  al- 
leged that  these  certificates  refer  to  the  con- 
tents of  the  abstract  presented,  nor  that  they 
were  in  fact  ever  made  by  the  officers  whose 
signatures  they  purport  to  bear.  If  genuine, 
they  would  fail  to  show  that  we  have  the 
record  before  us.  The  appellees  have  filed 
an  additional  abstract,  in  which  they  deny 
that  any  bill  of  exceptions  was  ever  taken, 
preserved,  or  filed  In  the  cause  during  the 
term  of  the  court  at  which  It  was  tried,  or 
within  90  days  thereafter,— the  time  given  for 
signing  and  filing  such  a  bill.  The  addi- 
tional abstract  further  denies  that  the  ab- 
stract presented  is  a  true  abstract  of  the  rec- 
ord, and  denies  that  it  is  a  true  and  correct 
abstract  of  the  evidence,  or  of  the  rulings  of 
the  court  made  during  the  trial  There  is 
no  response  to  this  additional  abstract,  and  It 
must  be  taken  as  true.  In  this  condition  of 
the  record,  we  cannot  tell  what  rulings  the 
court  made  on  the  trial,  nor  what  its  action 
was  in  any  particular,  and  therefore  cannot 
say  that  any  error  was  committed  by  it. 
The  Judgment  of  the  district  court  must  be, 
and  is,  affirmed. 


HARDING  V.  CHICAGO,  M.  &  ST.  P.  R.  CO. 
(Supreme  Court  of  Iowa.    Jan.  25,  1897.) 
Rau.roid  Companies— KII.LIKO  Stock. 
Defendant's  section  men  closed  gates  open- 
ing  from    D.'s   property   on   the   track   twice. 
After  closing  them  the  second  time,  they  stopped 
to  repair  the  track  about  60  rods  distant.     D. 
passed  through  the  gates,  and  left  them  open, 
and  plaintiff's  cattle,  iiaving  escaped  from  his 
land  onto  D.'s  land,   went  through   the  gates 
onto  the  track,  and  were  killed.    Held,  that  de- 
fendant was  not  liable. 

Appeal  from  district  court,  Chickasaw  coun- 
ty; A.  N.  Hobson,  Judge. 

Action  at  law  to  recover  damages  for  stodc 
killed  on  defendant's  right  of  way  at  a  place 
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where,  It  to  claimed,  defendant  had  a  right 
to  fence.  At  the  concIoBlon  of  the  evidence 
the  court  directed  a  verdict  for  defendant, 
and  plaintiH  appeals.    Affliined. 

J.  B.  Bane,  for  appellant.  J.  W.  Sandusky, 
for  appeUee. 

DBEMER,  J.  Richard  and  John  Donovan 
are  the  owners  of  ISO  acres  of  land  in  Chlcka- 
6aw  county.  The  south  part  of  this  tract  is 
cut  off  from  the  main  body  thereof  by  the 
defendant's  right  of  way,  and  atxtut  100  yards 
south  of  this  right  of  way,  and  on  the  south 
^Ide  of  the  Donovan  tract  of  land,  is  a  county 
highway.  The  railway  company  provided  a 
crossing  for  the  Donovans  over  its  right  of 
way,  supplied  with  gates  on  either  side  there- 
of. A  gate  also  leads  from  the  highway 
into  the  Donovan  land.  At  the  time  the 
stock  was  killed  plaintiff  was  occupying  a 
piece  of  land  cornering  diagonally  to  the. 
southwest  with  the  Donovan  land.  On  the 
14th  day  of  December,  1893,  some  of  plaln> 
tiers  aUxik.  escaped  from  his  field  Into  the 
highway,  from  thence  they  went  through 
open  gates  from  the  highway  onto  the  Dono- 
van land,  and  from  there  onto  the  defend- 
ant's right  of  way,  where  they  were  killed 
by  a  train.  The  accident  occurred  some  time 
after  3:30  o'clock  p.  m.  The  plaintiff  claims 
that  defendant  was  negligent  in  leaving  the 
gate  leading  to  Its  right  of  way  open,  and  In 
failing  to  take  proper  care  with  reference  to 
the  same.  The  undisputed  evidence  shows 
that  defendant's  section  men  passed  this 
gate  about  7:30  a.  m.,  found  It  open,  and 
closed  it  They  again  passed  over  the  cross- 
ing some  time  between  3  o'clock  and  4  o'clock 
p.  m.,  and  again  found  the  gate  oi>en.  They 
closed  it  a  second  time  and  passed  on  east 
to  a  culvert  about  55  rods  east  of  the  cross- 
ing, where  ihey  stopped  to  repair  it.  At  this 
work  they  were  engaged  about  half  an  hour. 
After  repairing  the  culvert  they  proceeded 
on  east  to  the  place  where  they  were  sta- 
tioned, arriving  there  about  6  o'clock  p.  m. 
While  the  section  men  were  engaged  at  the 
culvert  the  Donovans  passed  over  the  right 
of  way  crossing  with  a  load  of  hay.  ITiey 
neglected  to  close  the  gate  after  they  passed 
through,  and  plaintiff's  stock  reached  the 
track  through  the  negligence  of  the  Dono- 
vans in  falling  to  dose  the  gate. 

The  sole  question  to  be  determined  on  this 
state  of  facts  Is,  was  the  defendant  negli- 
gent In  falling  to  learn  of  and  close  the  open 
gate?  Plaintiff's  counsel  argues  that  It  was, 
because  the  gsite  was  in  plain  sight  of  the 
section  hands  at  all  times  while  they  were 
at  work  at  the  culvert,  and  that  they  failed 
to  observe  the  open  gate.  There  Is  some  con- 
flict In  the  evidence  regarding  the  question 
as  to  whether  the  section  men  could  see  the 
gate  from  the  place  where  they  were  at  work. 
But,  In  view  of  the  fact  that  the  court  direct- 
ed a  verdict,  we  must  assume,  for  the  pur- 
poses of  the  case,  that  these  men  who  were 


engaged  at  the  culvert  conld  have  seen  the 
open  gate  had  they  looked.  AVere  they  negli- 
gent, then,  in  failing  to  observe  that  the 
Donovans  had  left  the  gate  open  under  the 
conditions  recited?  We  think  not.  Tbey  had 
closed  the  gate  near  4  o'clock,  and  passed 
on  to  their  work,  which,  the  record  discloses, 
demande<l  their  entire  attention.  Tbey  vrere 
raising  the  culvert,  and  were  bound  to  keep 
a  lookout  for  passing  trains,  and  to  do  their 
work  as  quickly  and  expeditiously  as  possible. 
Tbey  bad  the  right  to  assume  that  no  tres- 
passer would  open  a  gate  they  had  so  recently 
closed,  and  were  not  obliged  to  go  back  again 
over  the  entire  line  they  had  so  recently 
traveraed  for  the  purpose  of  ascertaining 
whctlier  some  one  had  opened  up  the  gati-> 
they  liad  just  closed.  Let  us  assume,  how- 
ever, that  they  saw,  or  were  bound  to  see. 
the  Donovans  when  they  left  the  gate  open. 
Would  they,  then,  be  guilty  of  negUgenceV 
The  Donovans  were  the  owners  ol  the  land. 
They  had  a  right  to  leave  these  gates  open 
temporarily,  and  the  section  men  had  the 
right,  had  they  seen  them  pass  through  the 
gate,  to  assume  that  they  would  soon  return 
and  dose  it.  The  defendant's  employes  wert' 
not  bound  to  remain  on  guard  to  determine 
whether  the  Donovans  would  return  and  d> 
their  duty.  At  the  time  they  left  the  cul- 
vert, they  had  the  right  to  assume  that  tht.- 
gate  would  be  closed  by  the  men  who  left 
It  open,  and  were  not  required  to  remain  to 
see  If  they  did.  We  do  not  think  the  defend- 
ant was  guilty  of  negligence.  The  Judgment 
is  afllrmed. 


HANSEN  V.  STATE  BANK  BLDG.  CO. 

(Supreme  Court  of  Iowa.    Jan.  25,  1897.) 

Nbouoenck—  Unsafe  Premises  —  Personai.  Is- 

JURT — CONTRIBOTOBT   NbOLIOENCE. 

Plaintiff,  a  boy  of  18,  who  was  employed 

in  a  building  in  which  there  were  two  elevators, 
one  of  which  was  used  for  passengers,  and  tiail 
regular  attendants,  employtd  by  the  owner  ol 
the  building,  while  the  other  had  no  atieiHlanf-. 
and  was  seldom  used,  rather  than  wait  for  tbo 
elevator  in  use,  went  into  the  other,  and  used 
it  b.v  operating  it  himself,  and  in  so  doing  wa- 
Injured  by  reason  of  its  being  out  of  repair.  He 
liad  frequently  used  it  in  the  same  way  beforr. 
but  without  permission,  and,  so  far  as  shown, 
without  the  knowledge  of  the  owner.  BtiJ. 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, and  could  not  recover  from  the  owner  of 
the  building. 

Appeal  from  district  court,  Woodbury  coun- 
ty; George  W.  Wakefield,  Judge. 

The  defendant  company  Is  the  owner  of 
what  is  known  as  the  "Toy  Building"  In 
Sioux  City,  Iowa,  In  that  building  was  the 
office  of  Bradstreet  Company  Commercial 
Agency,  and  Albert  Hansen  was  In  its  em- 
ploy about  the  i8th  day  of  March,  1892. 
The  office  of  the  agency  was  on  the  third 
floor  of  the  building,  and  in  the  building  wer-^ 
two  elevators,  known  as  the  east  and  the 
west  elevator,  respectively.  On  the  ISth  day 
of  March,  1892,  Albert  Hansen,  for  whom 
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the  action  is  maintained,  being  then  a  minor, 
38  years  of  age,  entered  the  building  on  the 
lower  floor,  being  on  his  way  to  the  agency, 
And  rang  the  bell  for  the  west  eleTator,  and, 
after  waiting  a  short  time,  and  It  did  not 
appear,  he  discovered  the  door  of  the  east 
•elevator  ajar,  but  with  no  one  in  attendance. 
He  stepped  In,  and  himself  ran  it  to  the  third 
floor,  where  he  stopped  It,  and,  leaving  the 
door  partly  open  so  he  could  use  it  to  go 
down,  he  went  into  the  office,  and  got  some 
reports  for  dellTery,  and  came  back,  and  as 
be  stepped  Into  the  elevator,  or  was  partly  In, 
it  started  up,  and  he  was  carried  nearly  to 
the  fourth  floor,  and  was  In  some  manner 
crowded  out  of  the  elevator,  and  fell  some 
35  feet  or  more,  to  the  bottom  of  the  elevator 
pit,  and  was  so  injured  that  his  lower  limbs 
And  the  lower  part  of  his  body  are  paralyzed. 
This  action  is  to'  recover  the  damage  sus- 
tained, on  the  ground  of  the  defendant's  neg- 
ligence in  permitting  the  elevator  to  be  out 
of  repair.  The  petition  shows  that  the  opera- 
tion of  the  elevator  by  Hansen  was  by  li- 
cense or  permission  of  the  defendant,  and 
states  facts  constituting  negligence  In  keep- 
ing it  In  unsuitable  condition  for  such  use, 
and  avers  diligence  on  the  part  of  Hansen. 
The  answer  denies  the  averments  as  to  both 
the  license  and  the  diligence  on  the  part  of 
Hansen.  At  the  close  of  plaintiffs  evidence 
the  court,  on  motion  of  defendant,  directed  a 
verdict  for  it,  and  from  a  judgment  thereon 
the  plaintiff  appealed.    Affirmed. 

Wright  &  Hubbard  and  Lynn  &  Foley,  for 
appellant.  M.  J.  Sweeley  and  Lewis  & 
Beardsley,  for  appellee. 

GRANGER,  J.  It  seems  to  be  thought  In 
argument  that  the  court,  in  directing  a  ver- 
dict, based  Its  ruling  on  the  fact  of  con- 
tributory negligence.  The  excuse  urged  for 
Hansen's  attempt  to  operate  the  elevator 
himself  is  the  fact  that  he  had  many  times 
before  done  so,  and  that  others,  aside  from 
those  assigned  to  that  duty,  had  been  In  the 
habit  of  BO  doing.  Both  elevators  were  not 
used  for  passengers,  except  that  at  times 
the  Janitor  of  the  building  would,  at  noon, 
use  the  east  one  for  that  purpose.  The  west 
elevator  was  the  one  generally  In  use  for 
passengers,  and  two  boys  were  employed  for 
that  purpose,  one  for  day  service,  and  the 
other  at  night  We  cannot  state  bow  Hansen 
came  to  operate  the  elevator  himself  more 
concisely  than  to  quote  a  part  of  bis  testi- 
mony, as  follows:  "Q.  Now,  what  occasion 
bad  you  to  run  the  elevator  before?  A  I 
run  the  elevator  Just  this  way:  Whenever 
the  other  elevator  was  not  there,  I  would  get 
in  this  one,  and  run  It.  Whenever  I  came  in, 
and  did  not  find  the  other  elevator  In'its  posi- 
tion, and  did  not  want  to  wait,  I  used  the 
one  standing  there.  I  knew  that  there  was 
a  stairway  there,  and  nothing  to  prevent  me 
from  using  It.  I  had  seen  the  Janitor  use 
the  elevator.    I  did  not  know  whether  It  was 


bl8  duty  to  run  It  when  the  elevator  boy  was 
not  there  or  not  1  saw  him  use  it  in  con- 
nection with  the  work.  The  elevator  was 
not  In  use  for  passenger  work.  Sometimes, 
when  the  elevator  boy  was  not  there,  he 
used  the  elevator  for  the  convenience  of  the 
passengers.  I  saw  Max  Foster  run  it  He 
was  working  in  the  drug  store  in  the  base- 
ment at  the  time.  I  think  I  saw.  him  car- 
rying passengers  once.  I  cannot  say  wheth- 
er the  elevator  boys  were  usually  In  when 
Max  Foster  run  it  I  do  not  know  that  I 
remember  of  ever  seeing  him  in  it  alone. 
The  man  on  the  top  floor  who  ran  it  worked 
In  an  office  to  the  left  towards  the  south.  I 
do  not  know  his  name.  I  have  seen  young 
Holmes  run  It  I  think  his  flrst  name  is 
Frank.  He  used  to  work  for  Dow.  At  this 
time  he  was  working  for  the  Journal.  I  was 
with  him  at  the  time.  No  one  else  was  with 
him.  That  is  the  only  time  I  ever  saw  him 
run  It  He  operated  the  lever.  Found  the 
elevator  when  we  got  in  at  the  bottom  of 
the  floor.  We  .got  In  together.  I  rode  up 
with  him.  Farrell  and  O'Connor  were  the 
elevator  boys  employed  at  that  time.  I  do 
not  know  if  the  other  elevator  boy  was  em- 
ployed. The  boy  they  call  Riley  was  the 
boy  I  spoke  of  a  while  ago,  who  worked  for 
Jackson.  O'Connor  was  the  one  working  at 
the  time  I  got  hurt  Farrell  was  working  of 
nights  and  O'Connor  in  the  daytime,  as  I 
supposed.  I  do  not  know  that  I  met  Riley 
Just  before  I  got  hurt  I  think  I  had  seen 
the  engineer's  boy  running  the  elevator.  Ha 
was  carrying  passengers.  I  do  not  know  that 
he  was  employed.  I  do  not  know  Mr.  Toy's 
boy.  I  found  the  door  ajar  quite  often,  and 
other  times  opened  it  when  I  went  to  get  In. 
I  never  used  a  stick.  I  opened  it  with  my 
flnger.  Mr.  Duff  never  came  out  and  told 
me  that  there  were  boys  hired  to  run  the 
elevator;  not  that  I  remember  of.  I  could 
reach  in  with  my  flnger  and  unlock  It.  If  it 
was  closed,  it  would  remain  closed  until  I 
unlocked  it  In  that  way.  I  saw  Mr.  Deland 
onone  or  two  occasions  when  I  was  running 
the  elevator.  I  could  not  swear  that  he  saw 
me.  I  was  Inside^  with  the  door  closed,  and 
he  was  simply  at  the  entrance.  He  was 
manager  of  the  building.  I  saw  the  janitor 
on  several  occasions.  Never  talked  with  him 
about  the  matter  of  running  it,  as  I  remem- 
ber of.  Never  talked  with  any  of  the  em- 
ployes about  my  using  the  elevator,  nor  De- 
land  or  Toy,  and  never  asked  their  permis- 
sion. I  simply,  if  I  was  In  a  hurry,  and 
could  get  Into  the  office  quicker  that  way, 
would  get  In  and  run  it  without  permission." 
We  And  nothing  in  the  evidence  from  which 
It  could  be  found  that  the  company  ever  in 
any  way  licensed  or  permitted  any  person 
not  in  its  employ  to  operate  the  elevator.  It 
does  not  appear  that  any  person  having  au- 
thority to  grant  license  or  permission  even 
knew  of  such  use.  In  other  parts  of  his  tes- 
timony Hansen  says  he  used  the  elevator 
himself  a  hundred  times  or  more.    He  used 
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it  on  an  average  of  once  or  twice  a  week. 
He  had  used  it  often,  and  for  a  long  time. 
It  is  dlfiacult  to  see  how  any  person,  consid- 
ering it  was  not  regularly  used,  could  have 
bad  a  better  knowledge  of  its  condition  and 
operation  than  he.  He  nowhere  pretends 
that  he  used  the  elevator  because  of  license 
or  permission.  It  does  appear  that  he  used 
it  rather  ^han  wait  a  Uttle  for  the  elevator 
in  use.  It  does  not  appear  that  the  elevator 
in  use  did  not  aCTord  reasonable  facilities  for 
the  building.  It  is  thought  that  such  a  cus- 
tom bad  been  established  in  the  use  of  the 
elevator  In  question,  by  persons  not  in  charge 
of  it,  as  to  justify  Hansen  in  using  it  as  be 
did.  We  do  not  thinic  the  evidence  fairly 
tends  to  show  that.  It  does  show  that  people 
frequently  used  it  when  the  other  was  not 
there,  but  It  does  not  show  that  the  nse 
was  sanctioned  by  the  management  of  the 
building.  Nor,  except  In  a  few  instances, 
does  it  appear  that  such  nse  came  to  the 
icnowledg;e  of  the  management.  And  when 
it  did,  In  a  way  to  call  for  an  expression  of 
approval  or  disapproval,— which  appears  to 
have  been  but  once,— it  was  disapproved  of. 
The  case  Is  not  in  line  with  Railway  Co.  v. 
Stout,  17  Wall.  657,  or  Clampit  v.  Railway 
Co.,  81  Iowa,  71,  60  N.  W.  673.  This  Is  a 
ease  in  which  a  person  with  a  safe  and  con- 
venient way  provided  for  him,  without  per- 
mission, as  he  says,  tool£  an  unsafe  one,  be- 
cause of  which  he  was  injured.  This  case 
is  more  nearly  in  line  with  Pulley  v.  Railway 
Co.  (Iowa)  63  N.  W.  328.  It  is  true,  in  this 
case  there  was  not  the  warning,  but  there  is 
the  same  failure  to  adopt  a  safe  course  that 
is  provided.  The  plaintiff  is  a  young  man, 
and  the  misfortune  to  him  is  a  great  one, 
but  that  furnishes  no  reason  why  the  defend- 
ant should  be  answerable  to  him  in  damages. 
The  judgment  is  affirmed. 


SCHAAFS  V.  WENTZ. 

(Supreme  Court  of  Iowa.     Jan.  26,  1807.) 

Statotb  op  Fkauds— Promise   to  Pay    Debt  or 

AXOTHKH— WhKM   CoLLATBKAL. 

An  oral  promise  by  one  to  pay  a  debt  of 
his  deceased  son-in-law,  if  the  creditor  would 
not  make  trouble,  is  within  the  statute  of 
frauds,  where  it  does  not  appear  that  the  prom- 
isor gained  any  personal  adrantuge  by  the 
creditor's  forbearance,  and  it  U  shown  that,  by 
reason  of  the  insolvency  of  the  estate,  the  cred- 
itor would  have  received  nothing  bad  he  pressed 
his  claim. 

Appeal  from  district  court,  Plymouth  coun- 
ty;  John  F.  Oliver,  Judge. 

Action  to  recover  of  defendant  the  amount 
of  a  certain  promissory  note  and  boolc  ac- 
count due  and  owing  the  plaintiff  from  one 
Matbew  Nelsus,  deceased.  Plaintiff  alleges 
that  the  defendant  orally  promised  and 
agreed  to  pay  the  same.  In  consideration  of 
the  use  of  the  property  left  by  the  decedent 
Tlie  defendant  denies  the  promise,  and  says 
that,  if  any  was  made,  it  was  within  the 


statute  of  frauds,  and  is  not  binding  ap-^: 
him.  The  case,  on  these  issues,  vr&a  triv : 
to  a  Jury,  and  at  the  conclusion  of  plaintiff'^ 
evidence  the  court  directed  a  verdict  for  de- 
fendant    Plaintiff  appeals.     AfOrmed. 

Edward  S.  Lloyd  and  I.  S.  Struble,  for  a;- 
pellant.  Argo,  McDuflle  &  Reichmaiin,  for  ap- 
pellee. 

DEEMER,  J.     Matbew  Neisus  died  Intes- 
tate on  the  4th  day  of  July,  1883,  leaving  a 
widow  and  one  child  surviving.     At  the  time 
of  his  death  be  was  indebted  to  plalntiir  on 
the  note  and  booli  account  before  referred  to. 
and  to  various  other  persons,  wbose  (daim> 
were  thereafter  assigned  to  defendant.    Tbr 
amount  of  these  claims,  excluding  that  hel : 
by  plaintiff,  was $674.12.    Three  hundred  anl 
twenty  dollars  of  this  sum'  was  for  rent  and 
this  claim  was  a  lien  upon  all  of  the  exempt 
property  owned  by  the  deceased,  for  It  ban 
been  kept  and  used  upon  the  leased  prem- 
ises.    Defendant  was  a  surety  for  the  rent 
claim.    Of  the  property  left  by  the  deceased. 
$378  in  value  was  set  apart  to  the  widow  a^ 
exempt;  and  the  whole  of  his  estate,  includ- 
ing the  exempt  property,  sold  at  administra- 
trix's sale  for  $628.57.     Some  time  prior  to 
December  15,  1883  (the  exact  date  not  ap- 
pearing), Maggie  Neisus,  widow  of  Matbew 
Neisus,  deceased,  was  appointed  administra- 
trix of  the  estate  of  her  husband,  and  there- 
after she  sold  the  personal  property  belong- 
ing thereto,  receiving  In  the  aggregate  the 
amount  stated  above.     Plaintiff  claims,  an  I 
introduced  evidence  tending  to  show,   that 
defendant  who  Is  and  was  the  father-in-law 
of  the  deceased,  orally  promised  and  agree  1 
to  pay  the  amount  of  bis  claim.     He  con- 
cedes that  ordinarily  such  a  promise  wouM 
come  within  the  statute  of  frauds,    which 
provides  that  co  evidence  of  a  promise  br 
one  to  answer  for  the  debt  of  another.  In- 
cluding promises   by  executors  to  pay  the 
debt  of  their  principal  from  their  own  es- 
tate. Is  competent  unless  it  be  in  wriun?. 
and  signed  by  the  party  charged,  or  by  his 
lawfully  authorized   agent    Code,   K  3663. 
3661,  subd.  3.     But   he    contends    that    the 
promise  In  this  case  was  based  upon  an  In- 
dependent consideration,  and  was  made  to 
subserve    defendant's    purposes,    and     was 
therefore  an  original  one.    The   testimony 
relied  upon  to  establish  the  promise  and  the 
claimed  consideration  therefor  was   to  the 
effect  that  defendant  tvent  to  plaintiff  some 
time  In  October,  1883,  and  asked  about  the 
amount  that  was  due  and  owing  blm  from 
his   (defendant's)    son-in-law;   that   plalntiif 
gave  him  the  amount  and  defendant  then 
said  :  "Don't  make  me  any  bother,  and  don't 
make  an^  trouble.     I  will  pay  it  very  soon 
but  you  will  have  to  give  me  some  time." 
Plaintiff  responded  by  saying  that  he  wonli) 
take  his  word  for  It,  and  let  it  go  as  It  wa^ 
until  later.     There  Is  also  evidence  to  the 
effect  that  defendant  said  that  he  bad  some 
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interest  In  the  property  of  the  deceased,  and 
that  he  wanted  to  see  how  be  would  come 
out  with  It.  There  is  also  evidence  to  the 
effect  that  plaintiff  turned  hla  note  and  ac- 
count over  to  an  attorney  for  collection,  and 
that  this  attorney  presented  them  to  defend- 
ant  for  collection,  whereupon  defendant  said 
that  he  had  all  of  the  property  l>elonglng  to 
Nelsus  in  his  possession;  that  he  was  going 
to  make  a  sale  of  it,  and  would  thea  pay  the 
plaintiff's  claim;  that  he  had  claims  against 
the  estate,  and,  if  no  costs  were  made,  he 
would  come  out  better.  It  also  appears  that 
Wentz  then  said  to  the  attorney  that  be  had 
told  plaintiff  not  to  make  any  costs  or  ex- 
penses, and  he  would  pay  him.  It  is  clear 
that  so  far  the  alleged  promise  of  the  defend- 
ant was  to  answer  for  the  debt  of  his  son-in- 
law.  Appellant  claims,  however,  that  by  rea- 
son of  this  promise  be  secured  an  advantage 
to  himself,  in  being  allowed  the  use  of  the 
property  of  deceased  until  the  time  of  the 
appoiutment  of  the  administratrix,  and  In 
furtlieriug  his  own  interests  as  a  creditor  of 
the  estate.  And  he  relies  upou  the  cases  of 
Helt  V.  Smith,  74  Iowa,  667,  30  N.  W.  81,  and 
Wilson  y.  Smith,  73  Iowa,  429,  35  N.  W.  506, 
in  support  of  bis  contention.  We  think  the 
facts  of  this  case  clearly  distinguish  it  from 
those  cited.  Here  there  Is  no  showing  of 
any  advantage  to  defendant  In  malting  the 
promise.  True,  be  was,  or  might  become,  a 
creditor  of  the  estate,  but  delay  on  the  part 
of  the  plaintiff  was  of  no  advantage  to  him 
as  such.  It  also  appears  that  he  and  his 
•son  harvested  and  sold  the  grain  raised  up- 
on the  leased  land,  but  this  be  sold  and  ap- 
plied upon  the  claim  for  rent.  This  be  not 
only  had  the  right  to  do,  as  a  surety  for  the 
rent  claim,  but  it  was  also  his  duty  to  do 
so,  for  the  landlord  had  a  lien  upon  it  supe- 
rior to  all  other  claims.  Delay  of  the  plain- 
tiff in  Instituting  his  proceedings  for  the  ap- 
pointment of  an  administrator  and  the  filing 
of  his  claim  was,  under  such  circumstances, 
neither  a  loss  to  blm,  nor  an  advantage  or 
benefit  to  defendant 

It  is  also  claimed  that  defendant  bad  the 
use  of  the  property  of  the  deceased  from  the 
time  of  bis  death  until  the  appoiutment  of 
the  administratrix,  in  December,  and  that 
the  delay  he  secured  by  tlie  promise  was  of 
advantage  to  him.  We  do  not  thlnlc  the 
facts  disclosed  justify  this  claim.  It  Is  true, 
defendant  did  have  the  possession  of  some  of 
the  property;  but  he  toolc  It  at  the  instance 
and  suggestion  of  bis  daughter,  the  widow  of 
the  deceased,  and  held  it  for  her,  and  gained 
no  persona]  advantage  therefrom.  The 
promise  made  by  the  defendant  was  clearly 
collateral,  and  not  an  original  one,  for  it 
was  not  supported  by  any  consideration  mov- 
ing to  him.  Xot  only  did  no  advantage  move 
to  the  defendant  In  this  case,  but  no  disad- 
vantage resulted  to  plaintiff  by  reason  of  bis 
forbearance.  The  setting  aside  of  the  ex- 
empt property  to  the  widow,  and  payment 
of  the  claim  for  rent,  which  was  a  prior 


lien  upon  what  remained,  exhausted  the  en- 
tire estate,  and  there  was  nothing  left  for  the 
general  creditors.  Had  plaintiff  proceeded 
Immediately,  he  could  have  made  nothing  on 
his  claim.  The  fact  is  not  to  be  overlooli- 
ed  that  administration  was  granted  In  this 
case  within  five  months  from  the  death  of 
Nelsus,  and  that  defendant  gained  no  advan- 
tage from  his  promise.  It  is  also  to  be  re- 
membered that,  at  the  time  the  promise  is 
said  to  have  been  made,  defendant  was  not 
a  creditor  of  the  estate.  He  was  a  surety  on 
bis  son-in-law's  contract  of  lease,  and  woulu 
not  become  a  creditor  until  he  was  com- 
pelled to,  or  did  voluntarily,  pay  the  rent  re- 
served. With  these  facts  In  mind,  it  is 
clear  that  the  promise  was  collateral,  and 
nothing  more  than  an  agreement  to  make  as 
much  out  of  the  property  as  possible  for  the 
benefit  of  all  the  creditors.  The  case  of  Wil- 
son V.  Smith,  73  Iowa,  429,  35  N.  W.  500,  re- 
lied upon  by  appellant,  is  not  in  point,  for  the 
reason  that  the  contract  in  that  case  was  of 
indemnity,  and  not  a  promise  to  answer  for 
the  debt  of  another. 

Some  other  questions,  are  discussed  by 
counsel,  but  what  we  have  said  disposes  of 
all  of  them.  Our  conclusion  is  that  the  court 
correctly  sustained  the  defendant's  motion, 
and  the  Judgment  is  alUrmed. 


BENTLET  et  aL  v.  SNYDER  et  aL 

(Supreme  Court  of  Iowa.    Jan.  27,  1897.) 

CoNTKiCT— Creation  of  Aob.nct  — Sale  — Lien.. 

1.  A  written  contract  under  which  possessiou 
of  a  stock  of  goods  was  transferred,  the  trans- 
feree to  pay  the  owner  a  certain  sum  from  their 
proceeds,  and  to  then  become  the  owner  of  the 
remainder,  but  the  title  not  to  pass  until  audi 
payment  was  miide,  whether  regarded  as  evi- 
dencing  a  conditional  sale  or  a  bailment,  does' 
not  authorize  the  transferee  to  bind  the  seller 
or  bailor  for  the  price  of  new  goods  purchased 
by  him,  and  added  to  the  stock. 

2.  An  ordinary  sale  of  merchandise  on  credit 
does  not  establish  trust  relations  between  the 
parties,  givinR  the  seller  a  lien  on  the  Koods  or 
their  proceeds,  which  can  be  enforced  against  a 
transferee  of  the  buyer,  in  the  absence  of  fraud 
in  the  transfer. 

Appeal  from  district  court,  Fremont  coun- 
ty;  Walter  I.  Smith,  Judge. 

Action  at  law  to  recover  from  Snyder  & 
Son  and  J.  H.  Snyder  and  L.  F.  Snyder  the 
amount  of  a  certain  promlssoiy  note  exe- 
cuted by  them  to  plaintiffs  on  or  about  July 
10,  1894.  In  a  second  count  to  the  petition 
the  plaintiffs  alleged  that  the  other  defend- 
ants, in  consideration  of  having  received  a 
stock  of  goods  from  Snyder  &  Son,  prom- 
ised and  agreed  to  pay  the  note;  and  In  a 
still  further  and  third  count  to  their  peti- 
tion they  alleged,  in  substance,  that  Snyder 
&  Son  were  agents  and  factors  for  the  other 
defendants,  having  received  certain  goods 
from  them  for  sale  on  commission,  and  that 
they  continued  to  be  such  agents  until  Au- 
gust 23,  1894;  that  during  the  existence  of 
such  relation,  and  without  notice  or  kuowl- 
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edge,  tbereof,  plaintiffs  sold  and  delivered 
certain  goods  and  mercbandise,  for  which 
the  note  in  suit  was  given;  that  at  the  time 
they  sold  their  goods  they  believed  that  Sny- 
der &  Son  were  the  owners  of  the  stock  of 
merchandise  which  was  then  In  their  pos- 
session, and  were  so  Informed  by  the  de- 
fendant Joseph  Samuels;  that  the  goods  so 
purchased  went  to  the  benefit  of  defendant 
Joseph  Samuels;  that  Joseph  Saniaels,  on  or 
about  the  29th  day  of  August,  1894,  took  pos- 
session of  the  goods  which  he  had  Intrusted  to 
Snyder  &  Son,  with  all  additions  which  had 
been  made  thereto,  and  that  he  has  since 
disposed  of  the  same,  retaining  the  proceeds 
thereof;  that,  before  disposing  of  the  stock, 
Samuels  had  knowledge  of  the  fact  that 
plaintiffs'  goods  had  been  added  to  tbe 
stock  while  Snyder  &  Son  held  it.  It  Is  also 
alleged  that  In  all  these  matters  defendant 
Samuels  was  acting  for  and  on  behalf  of 
the  heirs  of  Giles  Cowles,  deceased,  of 
which  he  was  one,  and  the  other  defend- 
ants, save  the  Snyders,  were  the  others. 
The  plaintiffs  prayed  for  Judgment  against 
all  defendants  for  the  amount  of  their  ac- 
count or  note;  that  Samuels  be  required  to 
render  an  account  of  all  property  coming  in- 
to his  hands  from  the  Snyders;  and  that 
the  cause  be  transferred  to  the  equity  dock- 
et for.  trial.  The  defendants  Snyder  &  Son, 
and  tbe  Snyders  individually,  answered,  and 
In  their  pleading  practically  admitted  the 
claims  made  by  plaintiffs.  Tbe  other  de- 
fendants filed  a  general  deniaL  Plaintiffs' 
motion  to  transfer  to  tbe  equity  docket  was 
overruled,  and  the  case  was  submitted  to  a 
Jury,  resulting  in  a  verdict  and  judgments 
for  the  defendants  other  than  the  Snyders, 
and  for  tbe  plaintiffs  against  the  Snyders 
for  the  amount  of  their  note.  Plaintiffs  and 
Snyder  &  Son  appeaL     Afi3rmed. 

Ayres,  Woodin  &  Ayres  and  W.  £<.  Mitch- 
ell, for  appellants  Bentley  &  Olmstead.  G. 
B.  Jennings,  for  appellants  Snyder  &  Son. 
Geo.  E.  Draper  and  C.  S.  Keenan,  for  appel- 
lees. 

DEBMER,  J.  Giles  C!owles  died,  owning 
a  certain  stock  of  merchandise  In  the  town 
of  RIverton,  Fremont  county,  Iowa.  The  de- 
fendant Joseph  Samuels  was  appointed  his 
executor,  and  as  such,  with  the  approval  of 
the  district  court  of  Fremont  county,  he  en- 
tered Into  the  following  contract  with  J.  H. 
Snyder,  L.  F.  Snyder,  and  J.  E.  Eubank: 
"This  agreement  wttnessetb  that  Joe  Sam- 
uels, administrator  of  Giles  CJowles'  estate, 
has  sold  or  assigned  on  commission  all  tbe 
merchandise  In  building  on  lot  No.  82.5.  Riv- 
erton,  Iowa,  that  belongs  to  Giles  Cowles' 
estate,  to  J.  H.  and  L.  P.  Snyder  and  J.  B. 
Eubank.  And  this  agreement  further  stip- 
ulates that  when  fl.OOO.OO  has  been  paid  to 
Joe  Samuels,  administrator,  then  said  Joe 
Samuels,  administrator,  shall  give  to  the 
said  J.  H.  and  L.  F.  Snyder  and  J.  E.  Eu- 


bank a  bill  of  sale  to  all  the  property  above 
described.  There  shall  be  paid  to  Joe  Sam- 
uels, administrator,  each  month  at  least,  a 
per  cent  of  sales.  Should  any  part  of  tbe 
above-named  $4,000.00  remain  unpaid  at  the 
expiration  of  one  year  from  date  of  this  in- 
strument, then  shall  bear  8  per  cent,  from 
August  25th,  1892,  for  a  period  not  to  ex- 
ceed five  years  from  that  date;  It  is  ex- 
pressly stipulated  and  understood  that  tbe 
ownership  of  the  merchandise  above  refer- 
red to,  and  all  the  additions  thereto,  shall 
remain  In  Joe  Samuels,  administrator,  antU 
the  sum  of  $4,000.00  has  been  fully  paid, 
with  interest  as  above  provided.  Witness 
our  signatures  this  25th  day  of  August, 
1891.  Joe  Samuels,  Administrator.  J.  H. 
Snydor.  lb  F.  Snyder.  J.  E.  Eubank."  Tbe 
Snyders  and  Eubank  took  possession  of  tbe 
stock  of  goods  under  this  contract,  and  con- 
tinued to  deal  with  the  same  as  if  they  were 
the  owners  thereof  until  they  surrendered  it 
to  Samuels  in  August,  1894.  Eubank,  how- 
ever, withdrew  from  the  business  about  16 
mouths  after  the  contract  was  executed,  and 
the  Snyders  thereafter  conducted  the  same  un- 
der the  name  and  style  of  Snyder  A  Son. 
During  the  time  they  were  In  possession  of 
the  stock  they  purchased  the  goods  for  tbe 
price  of  which  this  action  was  brought.  Be- 
fore selling  any  of  the  goods  to  Snyder  & 
Son,  plaintiffs'  traveling  salesman  called  up- 
on Samuels,  with  whom  he  was  acquainted, 
and  asked  him  regarding  their  financial 
standing.  He  says  that  at  this  time  be 
knew  that  the  Snyders  had  purchased  the 
stock  through  Samuels,  and  that  Samu^s 
told  him  that  they  had  bought  It  "on  pay- 
ments," and  that  they  owed  considerable  on 
the  stock.  "He  also  said  that  he  tbought  tbe 
old  gentleman  was  very  conservative,  and 
would  pay  for  all  the  goods  they  needed, 
and  that  he  thought  we  [plaintiffs)  wonld  be 
safe  in  shipping  them  small  amounts."  Sny- 
der &  Son  continued  in  possession  of  the 
Cowles  stock  until  August,  1894,  at  which 
time  they  concluded  that  they  conld  not 
meet  their  obligation  therefor,  and  they  pro- 
posed to  surrender  it  to  tbe  Cowles  heirs  in 
payment  of  what  remained  due.  At  this 
time  they  had  paid  $1,500  of  the  purchase 
price,  leaving  a  balance  due.  Including  in- 
terest, of  $2,900.  Plaintiffs  claim,  and  they 
Introduced  evidence  to  show,  that,  at  the 
time  of  the  surrender  of  the  stock,  Samuels 
and  the  other  Cowles  heirs  promised  and 
agreed  to  pay  all  the  outstanding  Indebted- 
ness of  Snyder  &  Son,  but  this  is  squarely 
denied  by  appellees.  Tbe  case  went  to  the 
Jury  on  the  single  proposition  as  to  whether 
or  not  there  was  such  an  agreement,  and 
they  found  in  favor  of  appellees. 

Appellants  now  present  two  questions  for 
our  consideration.  One  is  that  by  tbe  con- 
tract, which  we  have  heretofore  set  out,  Sny- 
der ft  Son  became  agents,  factors,  or  commis- 
sion merchants  for  tbe  Cowles  heirs,  and  as 
such  they  were  authorised  to  parduue  goods 
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for  these  heirs,  and  bind  them  for  the  pur- 
chase price;  the  other  that,  micler  the  drcuni- 
stances  disclosed,  Snyder  ft  Son  were  triutees 
for  plaintiffs  of  the  goods  ordered  by  them, 
and  held  the  same  or  the  proceeds  thereof  In 
trust  for  their  benefit;  that  Samnels  and  the 
Cowles  heirs  took  possession  of  the  stock  trans- 
ferred to  Snyder  &  Son  with  knowledge  of 
this  trust  relation,  and  are  liable  In  equity  for 
the  value  of  the  goods  b<^  and  deliyered  by 
plaintiffs  to  Snyder  &  Son. 

The  first  question  presented  involves  a  con- 
struction of  the  contract  between  Samuels  and 
the  Snyders.  Appellant  contends  that  It  la  a 
contract  of  bailment,  while  appellees  say  It  Is 
one  of  conditional  sale.  That  there  is  a  mani- 
fest distinction"  between  delivery  under  bail- 
ment, with  an  option  to  parcbase  at  a  stated 
price,  and  a  delivery  under  a  contract  of  sale 
containing  a  reservation  of  ownership  In  the 
seller  until  the  contract  price  Is  paid,  is  con- 
ceded; and  tlie  roost  Infallible  test  by  which 
to  determine  under  which  class  the  contract 
falls  is  to  ascertain  whether  there  is  a  promise 
by  the  purchaser  to  pay  for  the  goods  deliver^ 
ed.  If  there  is  such  promise,  then,  no  mat- 
ter under  what  form  the  transaction  Is  dis- 
guised, it  is  held  to  be  a  conditional  sale,  and 
not  a  bailment.  The  language  of  the  contract 
we  are  now  considering  is  ambiguous  and  un- 
certain, but,  Ytben  constrned  with  reference 
to  the  conduct  and  situation  of  the  parties, 
in  the  interpretation  they  place  upon  It  them- 
selves, we  think  It  clear  that  the  transaction 
was  Intended  as  a  oondltioaal  sale,  and  that 
Snyder  ft  Son  did  agree  to  pay  (4,000  for  tiie 
stock  of  goods  at  the  time  named  in  the  con- 
tract But  If  we  are  not  correct  In  this,  and 
the  contract  should  be  found  to  be  one  of 
bailment,  and  not  of  sale,  yet  In  such  case 
Snyder  ft  Son  would  sustain  the  relation  of 
factors  or  oommisslon  men  towards  Samuels 
and  the  Gowlesea,  with  power  to  sell  the  goods 
Intrusted  to  them,  but  without  eatress  author- 
ity to  purchase  goods  In  the  name  of  their  prin- 
cipals. A.  factor  or  oommisslon  man  ordi- 
narily has  no  other  authority  than  to  receive 
and  sell  tbe  goods  of  hlf  principal.  In  this 
respect  he  is  a  general  agent.  But  be  has  no 
power  to  buy  other  goods  on  the  credit  of  his 
principal  unless  expressly  authorized  or  given 
the  apparent  authority  to  do  so.  In  the  case 
at  bar  there  was  no  such  authority  conferred 
by  the  contract,  nor  could  such  a  delegation 
of  power  be  reasonaUy  Inferred.  It  was  no 
doubt  contemplatBd  that  additions  should  be 
made  to  the  stock,  but  whether  by  the  Cowles 
lieirs  or  by  the  Snyders  does  not  dearly  ap- 
Iiear.  In  any  event,  however,  there  was  no 
tbougbt  that  these  additions  should  be  made 
upon  tbe  credit  of  the  bailors  or  vendors.  It 
seems  quite  dear  that  plaintiffs  did  not  so 
understand  it  They  knew  that  the  goods  had 
either  been  sold  or  balled  to  the  Snyders  by 
tbe  Ckirwles  heirs,  and  their  Inquiries  of  Sam- 
uels with  reference  to  Snyder  ft  Son  clearly 
indicate  that  they  did  not  extend  any  credit 
to  Samuels  or  to  the  parties  whom  he  repre- 
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sented.  Tme  it  is  that,  if  the  Oowles  heirs  or 
Samnels  were  In  fact  principals,  the  appel- 
lants might  recover,  although  the  relation  of 
the  parties  was  not  didosed  at  the  time  the 
sale  was  made.  But  to  recover  on  such  a  the- 
ory It  must  be  shown  that  the  relation  of  prin- 
cipal and  agent  In  fact  existed.  Mere  Im- 
plied or  apparent  authority  would  not  be  suf- 
ficient In  such  a  case  to  charge  tbe  Cowles 
heirs  or  Samuels.  These  .propositions  are  so 
elementary  as  to  need  no  dtatlon  of  author- 
ities in  thehr  support.  But  see  Mechem,  Ag. 
§g  986,  1046,  1017.  As  we  have  already  seen, 
neither  Samuels  nor  the  Snyders  understood 
that  the  relation  of  prlnciiMl  and  agent  existed 
between  them.  The  Snyders  at  no  time,  at 
least  not  until  tbe  bringing  of  this  suit, 
claimed  that  they  had  authority  to  buy  goods 
on  the  credit  of  the  Cowles  heirs,  and  the  ap- 
pellants' contention  Is  based  wholly  upon  the 
terms  of  the  written  ccmtract,  to  which  we 
have  referred.  If  this  created  a  contract  of 
agency.  It  gave  to  the  promisees  no  other  au- 
thority than  to  sell  the  goods  Intrusted  to  their 
care,  and  account  for  the  proceeds.  It  ought 
not  to  be  seriously  contended  that  this  fur- 
nished the  foundation  for  charging  their  prln- 
dpals  with  other  goods  purchased  by  them. 
The  very  terms  ot  tbe  contract  itself  negative 
any  such  an  Idea. 

2.  The  next  contention  of  appellants  Is  that 
some  kind  of  a  trust  arose  in  their  favor  out 
of  the  circumstances  disclosed,  and  that  they 
are  entitled  to  follow  thdr  goods,  or  the  pro- 
ceeds thereof,  into  the  hands  of  the  Cowles 
heirs;  and  that  the  court  erred  in  not  sustain- 
ing thdr  motion  to  transfer  the  case  to  tbe 
equity  docket  for  trial.  The  plaintiffs  sold  the 
goods  and  extended  the  credit  to  Snyder  & 
Son  after  they  knew  that  the  firm  had  pur- 
chased the  stock  from  Samuels,  or  had  taken 
it  upon  commission,  with  full  knowledge  that 
they  owed  largely  for  the  stock,  but  upon  the 
belief  that  they  were  conservative,  and  would 
pay  for  small  purchases  of  goods.  It  was  the 
ordinary  case  of  a  sale  and  delivery  upon 
credit  This  alone  will  not  create  a  trust  In 
or  lien  upon  the  goods.  If  plaintiffs  had  no 
such  right  In  or  to  them,  it  matters  not  wheth- 
er the  Cowles  heirs  received  them  back  with 
knowledge  of  plaintiffs'  claim  or  not  provided, 
of  course,  they  did  not  take  them  fraudulently. 
Plaintiffs  do  not  claim  that  there  was  any  fraud 
in  the  transaction,  and  it  seems  dear  that 
there  is  no  element  of  trust  in  it.  But  if  It 
should  be  assumed  that  there  was  a  trust  in 
the  goods,  or  the  proceeds  thereof,  sold  by 
plaintiffs  to  Snyder  ft  Son,  it  does  not  follow 
that  plaintiffs  would  be  entitled  to  enforce 
this  trust  against  the  Cowles  heirs.  It  is  not 
shown  that  they  reodved  the  goods  or  the 
proceeds  thereof,  and  to  hold  them  it  is  neces- 
sary to  follow  the  property  or  the  proceeds 
thereof  into  their  hands.  This  the  evidence 
falls  to  do,  and  plaintiffs  are  not  entitled  to 
recover  on  this  theory  of  the  case. 

We  have  already  said  that  the  Jury  found 
against  appellants  upon  the  only  real  issue  of 
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fact  Of  thlB  Uiey  cannot  well  complain,  for 
tbe  evidence  was  In  conflict,  and  the  Terdict 
has  sufficient  In  its  support  There  Is  no  error 
in  the  Instructions  given  by  tlte  court,  and 
Its  judgment  is  affirmed. 


FERGUSON  y.  CHICAGO,  M.  &  ST.  P. 

RY.  CO.- 

(Supreme  Court  of  Iowa.    Jan.  27,  1897.) 

Railroads— Peksosal  Injukt   to   Kwitcuman — 

Nkoliobnce  and  Costuibctohy  Nkgli- 

UBXCE— Evidence. 

1.  Plaintiff,  a  switcbmau  on  defendant's  rail- 
road, fell  while  attempting  to  climb  upon  the 
footboard  of  a  slowly-moving  switch  engine, 
but  caught  hold  of  the  footboard,  by  which  he 
was  dragged  for  167  feet  when  liis  foot  was 
crushed.  During  this  time  he  continuedly  cried 
out  for  the  engineer  to  stop.  A  person  on  the 
foott>oard,  near  its  center,  though  standing, 
would  be  shut  off  from  the  view  of  those  on  the 
engine. '  Tbe  bell  was  ringing,  and  there  were 
four  persons  on  the  engine,  all  of  whom  testi- 
fied that  they  heard  no  outcry,  but  stopped 
the  train  at  once  on  being  signaled  by  a  by- 
stander. Held,  that  tbe  fact  that  plaintiff's 
outcry  was  heard  by  persons  standing  at  a  dis- 
tance from  the  engine  would  not  justify  a  find- 
ing that  it  was  heard  by  those  on  the  euglni;, 
and  that  there  was  no  evidence  of  negligence  on 
the  part  of  any  of  the  employes  which  would 
render  defendant  liable  for  the  injury. 

2.  A  switchman  who  stepped  in  the  center  of 
the  tracic,  in  front  at  a  moving  engine,  for  the 
purpose  of  climbing  on  the  footboard,  and,  slip- 
ping, fell  and  was  injured  by  the  wheels,  where 
both  the  footboard  and  handrail  extended  a 
foot  beyond  the  rail,  and  could  have  been  reach- 
ed from  the  side,  and  when  there  was  another 
footboard  on  the  rear  of  the  engine,  was  guilty 
of  contributory  negligence,  precludmg  a  recov- 
ery for  the  injury. 

Appeal  from  district  court,  Woodbury 
county;   George  W.  Wakeffield,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injuries  sustained  by  plaintiff  In  being 
run  over  by  a  switch  engine  In  defendant's 
yards  In  tbe  city  of  Sioux  City.  Trial  to  a 
jury.  Verdict  and  judgment  for  tbe  plain- 
tiff, and  the  defendant  appeals.    Reversed. 

H.  H.  Field  and  Taylor,  ShuU  &  Fams- 
Vk-ortb,  for  appellant.  Argo,  McDuffle  & 
Argo,  for  appellee. 

DEEMER,  J.  At  the  time  plaintiff  re- 
ceived bis  injuries,  which  was  on  December 
21,  1882,  he  was  in  the  employ  of  the  de- 
fendant as  a  switchman  in  Its  yards  at  Slouz 
City,  Iowa.  He  was  32  years  of  age,  and 
had  been  engaged  in  railroading,  In  the  ca- 
pacity of  brakeman,  conductor,  and  switch- 
man, for  8  or  9  years.  He  bad  been  em- 
ployed In  switching  for  about  2  years  prior 
to  the  accident  and  for  the  defendant  about 
10  montlis  prior  thereto.  The  defendant's 
yards  extend  in  an  easterly  and  westerly  di- 
rection through  the  entire  city  of  Sioux  City, 
and  were  known  as  the  upper  and  lower 
yards.  At  the  time  plaintiff  received  his  in- 
Jury,  he  was  working  in  the  upper  yards, 
which  are  In  the  vicinity  of  the  passenger 
depot  of  tbe  railway  company.    At  the  time 


of  tbe  accident  the  company  was  using  aa 
ordinary  road  engine  for  swltctilng  pur 
poses.  It  had,  however,  taken  the  pilot  off. 
and  had  placed  handrails  and  footl>c>ard8  at 
the  forward  and  rear  ends  of  the  engrlne.  A 
few  minutes  before  10  o'clock  a.  m.  of  tiiv 
day  In  question,  the  switch-engine  crew  rv- 
ceived  orders  to  go  west  on  defendantv 
main  line  of  road,  which  runs  into  Sioux 
City  from  South  Dakota,  to  help  a  freight 
train  into  tbe  city.  A  passenger  train  was 
due  from  tbe  west  however,  at  about  10 
o'clock,  and  the  switch  engine  and  its  crew 
were  compelled  to  await  its  arrival  before 
proceeding  onto  the  main  track.  During  th<> 
interval  the  switch  engine  stood  on  what  is 
known  as  the  "Joint  Track,"  north  and  opp*>- 
slte  of  the  passenger  depot  and  east  of  what 
is  called  "Douglass  Street"  The  engineer 
and  fireman  were  on  the  switch  engine,  and 
plaintiff  and  a  fellow  switchman  named  Ra«- 
slter  were  loitering  around  the  express  otfitv 
at  the  foot  of  Douglass  street  all  awaiting 
the  arrival  of  tbe  passenger  train.  Tb*- 
passenger  train  came  in  on  the  main-liof 
track,  which  is  immediately  soutb  of  th*" 
joint  track,  and  stopped  Just  east  of  th«> 
Douglass  street  crossing.  Thereupon  the 
switch  engine  started  to  go  westerly  on  tbe 
joint  track,  through  the  switches,  and  out  on 
the  main  line.  As  the  engine  started  tbe 
bell  was  sounded,  and  it  continued  to  rin;: 
until  after  tbe  accident  occurred.  Plaintiff. 
whose  duty  it  was  to  turn  the  switches  fo 
that  the  engine  might  pass  onto  the  main 
track,  started  from  the  express  office  In  a 
northwesterly  direction,  and  ran  towards  tbe 
side  track  on  which  the  switch  engine  wa.« 
moving.  He  stepped  over  between  the  rails 
of  the  track  on  which  the  switch  engine  was 
running,  some  30  or  40  feet  from  where  it 
started,  and  attempted  to  jump  onto  the 
front  footboard.  In  this  he  did  not  succeed, 
but  slipped  and  fell  on  the  track,  and  the 
footboard  of  the  engine  passed  over  bim. 
As  it  passed  over  him,  plaintiff  caagbt  the 
footboard,  and  was  dragged  for  more  tbao 
100  feet,  when  hl^  right  foot  was  caught 
by  one  of  tbe  wheels,  and  so  injured  that 
amputation  was  necessary.  At  the  time 
plaintiff  received  his  injuries,  the  engine  was 
running  at  a  speed  of  from  four  to  six  miles 
an  hour.  Plaintiff  claims  that  as  soon  as  he 
fell  he  commenced  to  call  out  In  a  loud  voice, 
but  that  the  engine  was  not  stopped  until 
after  he  received  his  injuries.  Three  char- 
ges of  negligence  are  made  In  the  petition: 
First  In  permitting  the  footboard  of  tbe  en- 
gine to  become  covered  with  ice  and  snow. 
Second.  Failure  on  the  part  of  the  person.-^ 
operating  tbe  switch  engine  to  keep  a  proper 
watch  and  lookout  for  plaintiff,  and  in  not 
listening  for  his  signals,  or  stopping  the  en- 
gine after  he  had  signaled  to  have  the  same 
stopped.  Third.  "Using  an  engine  not  prop- 
erly constructed,  and  not  Intended  for 
switching,  for  the  reason  that  the  boiler  shut 
off  the  view  of  the  engineer  of  persons  on 
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the  footboard  of  said  engine;  that  the  front 
of  the  boiler  projected  over  the  footboard; 
that  the  wheels  of  the  engine  were  placed 
close  behind  the  footboard,  and  the  engine 
waa  not  provided  with  a  sufflclent  railing  to 
enable  plaintiff  to  get  upon  the  footboard,  or 
ride  thereon,  with  safety.  It  was  also  al- 
leged that,  after  the  plaintiff  had  fallen  from 
the  footboard,  he  was  carelessly  and  negli- 
gently pushed  along  the  track  In  front  of  the 
engine;  that,  during  all  the  time  he  was  so 
being  pushed,  he  cried  out,  and  did  erery- 
tblng  In  his  power  to  attract  the  attention 
of  the  persons  in  charge  of  the  engine,  but 
they  failed  and  refused  to  stop  said  engine, 
by  reason  whereof  he  was  run  over  and  In- 
jured." The  trial  court.  In  its  Instructions 
to  the  Jury,  eliminated  all  charges  of  negli- 
gence with  reference  to  the  construction  and 
condition  of  the  engine  and  footboard,  and 
submitted  the  case  solely  upon  the  Issue  of 
negligence  of  the  persons  In  charge  of  the 
engine.  In  falling  to  Iceep  a  proper  lool^out, 
or  In  failing  to  bear  the  plain tifTs  outcries, 
or  to  stop  the  engine  after  he  had  fallen  up- 
on the  track.  At  the  close  of  the  evidence, 
defendant  moved  for  a  verdict  In  Its  favor 
for  the  reasons— First,  that  no  negligence  on 
the  part  of  the  defendant  or  its  employes 
had  shown;  and,  second,  that  there  was 
such  contributory  negligence  on  the  part  of 
the  plaintiff  as  would  defeat  a  recovery. 
This  motion  was  overruled,  and  defendant 
then  asked  Instructions  to  the  effect  that, 
under  the  facts  disclosed  by  the  evidence, 
there  was  no  negligence,  and  plaintiff  could 
not  recover.  These  instructions  were  re- 
fused, and  exceptions  taken. 

This  appeal  presents  but  two  questions, 
and  these  relate  to  the  sufficiency  of  the 
evidence.  Appellant  Insists  that  the  evi- 
dence is  insufficient  to  show  negligence  of 
the  persons  in  charge  of  the  engine,  either  In 
failing  to  keep  a  proper  lookout,  or  In  not 
hearing  plalntifTs  outcries,  or  In  not  stop- 
ping the  engine  after  he  had  fallen  upon  the 
track.  And  It  further  insists  that  plaintiff 
-was  guilty  of  such  contributory  negligence 
as  bars  him  of  recovery.  Appellee  claims,  in 
argument,  that  the  defendant's  employ^ 
.were  guilty  of  negligence  in  not  seeing  that 
plaintiff  had  fallen  upon  the  track  in  front 
of  the  engine,  and  In  not  stopping  the  train 
in  time  to  have  prevented  plaintiff  from  be- 
ing injured. 

The  undisputed  evidence  is  that  tbe  plain- 
tiff was  pushed  along  the  track  a  distance 
of  167  feet  before  he  was  injured,  and  there 
is  testimony  to  the  effect  that,  from  the  time 
he  fell  upon  the  track  until  the  wheel  passed 
over  bis  foot,  he  called  out  continuously,  and 
as  loud  as  he  could,  to  the  engineer  and  fire- 
man, to  stop  tbe  engine.  But  there  is  no 
direct  evidence  that  he  was  heai^  by  these 
employes  until  too  late  to  avert  the  injury. 
Appellee  says  that  the  engineer  and  fireman 
heard  his  cries,  or  that,  if  they  did  not,  they 
were  negligent  in  not  hearing  them.    Tbe  evi- 


dence shows  that  it  was  a  cold  morning,  with 
the  wind  blowing  quite  strong  from  the 
north.  The  curtains  were  down  on  tbe  gang- 
way of  the  cab,  on  both  sides;  tbe  bell  of 
tbe  engine  was  ringing;  the  passenger  train 
bad  Just  arrived;  and  there  was  more  or  less 
noise  there  from  the  wagons  and  vehicles, 
and  other  noises  incident  to  the  arrival  and 
departure  of  trains.  A  witness  who  was  on 
bis  way  to  the  freight  house,  and  who  was 
about  160  feet  from  plaintiff  when  he  was 
Injured,  heard  his  outcries,  and  says  it  was 
a  general  outcry  from  the  first,  that  he  dis- 
tinctly heard  it,  aqd  that  it  attracted  his  at- 
tention. Another  witness,  who  was  a  little 
distance  west  of  tbe  express  office,  at  the 
foot  of  Douglass  street,  saw  Ferguson  as  he 
passed  him,  going  to  the  engine;  saw  him  go 
to  the  track  that  tbe  moving  engine  was  on, 
and  watched  him  as  he  stood  there,  untU 
the  engine  came  up  and  be  attempted  to  get 
onto  the  footboard;  saw  him  slip  and  fall; 
and,  to  quote  tals  own  words:  "As  soon  as 
he  slipped  I  gave  signal  to  stop.  There  was 
some  wind  blowing.  I  succeeded  in  attract- 
ing the  attention  of  the  fireman.  As  soon 
as  they  got  my  signals  they  stopped  pretty 
quids..  The  bell  of  the  engine  was  ringing 
at  the  time.  There  was  more  or  less  noise 
around  there  from  wagons,  etc.  I  kept  giv- 
ing the  signal,  and  hollered  several  times, 
until  I  got  their  attention;  hollered  loud,  and 
made  the  ordinary  signal  for  stopping.  I  was 
on  the  fireman's  side  of  tbe  engine,  about 
twenty-five  feet  from  the  track.  They,  ap- 
parently, did  not  hear  me.  As  soon  as  I  at- 
tracted their  attention  they  stopped.  I  did 
not  hear  Ferguson  call  but  once.  I  beard  him 
boiler  once  when  he  first  fell."  At  the  time 
the  accident  occurred,  two  persons  were  in 
the  cab  of  the  engine  besides  the  fireman  and 
engineer.  One  of  these  was  the  fireman  of 
the  switching  crew,  and  tbe  other  was  the 
general  yard  master.  No  question  is  made 
but  that  these  men  were  properly  there,  nor 
is  there  any  serious  claim  that  they  In  any 
manner  interfered  with  the  fireman  or  the 
engineer  In  the  performance  of  their  duties. 
The  engineer  did  not  see  plaintiff  until  after 
the  engine  was  stopped,  and  It  is  doubtful, 
from  tbe  evidence,  if  be  could  have  seen  bim 
at  any  time.  The  yard  master  saw  Ferguson 
as  he  was  going  to  tbe  front  end  to  get  on, 
but  as  he  went  onto  the  track  he  passed  out 
of  sight  of  those  in  the  engine,  because  the 
front  end  of  the  boiler  interfered  with  the 
view.  The  fireman  Imew  nothing  of  any  mis- 
bap  until  he  saw  the  witness  who  was  at  the 
express  office  making  an  outcry  and  giving 
signals,  and  he  immediately  gave  the  en- 
gineer a  signal  to  stop,  which  was  done  as 
soon  as  possible  after  the  fireman  had  given 
the  word.  He  says  that  he  supposed  the 
plaintiff  was  on  tbe  front  end  of  the  engine, 
and  tliat  he  did  not  Imow  what  the  trouble 
was  until  after  the  engine  stopped.  The 
switching-crew  foreman  did  not  know  that 
anytblng  was  wrong  until  be  heard  some  ons 
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"hollering"  outsMe.  This  ootcry  he  heard 
but  once,  and  he  Immediately  Jumped  off  the 
engine  and  ran  towards  the  forward  end, 
but  the  engine  stopped  before  he  reached  the 
bead  end.  He  says  that  the  fireman  told  the 
engineer  to  stop  immediately  after  he  heard 
the  outcry  from  some  one  on  the  outside. 
Each  and  all  of  these  witnesses  say  that  they 
heard  no  outcry  except  the  one  which  the 
fireman  recognized,  and  by  reason  of  which 
he  gave  the  signal  to  stop.  And  there  is  no 
evidence  contradictory  of  this,  unless  we  are 
prepared  to  say  that  the  jury  was  justified 
in  finding  that  they  did  hear  from  the  liact 
that  two  witnesses  who  saw  the  accident  from 
the  outside  heard  the  plalntlfTs  outcries.  We 
do  not  think  that  such  an  mference  is  a 
fair  one.  The  situation  of  the  persons  in 
the  engine  was  so  different  from  that  of  the 
bystanders  tliat  the  faxrt  that  they  saw  plain- 
tlS  fall,  and  beard  his  outcries,  does  not  show 
that  the  persons  who  were  in  the  engine  did. 
Nor  do  such  circamstances  tend  to  oyercome 
the  positive  evidence  of  these  m&a  who  were 
in  the  engine.  As  said  in  the  case  of  Ford 
▼.  Bailroad  Co.,  89  Iowa,  627,  21  N.  W.  587, 
and  29  N.  W.  755:  "A  circumstance  entirely 
consistent  with  direct  evidence  does  not  raise 
an  inference  in  rebuttal  of  it  And  a  ver- 
dict based  upon  such  circumstances,  and  in 
contravention  of  direct  evidence,  cannot  be 
snstatned."  None  of  the  persons  on  the  en- 
gine knew  or  bad  reason  to  believe,  that 
plaintiff  was  not  upon  the  footboard  at  the 
front  end  of  the  engine  until  they  heard  the 
outcries  of  the  bystanders.  As  he  passed 
onto  the  side  track,  in  front  of  the  engine,  be 
disappeared  from  the  sight  of  the  men  who 
were  on  the  engine.  The  front  end  of  the 
boiler  entlrdy  obscured  him  from  view.  The 
men  who  were  handling  the  engine  had  the 
right  to  assume  that  he  had  succeeded  in 
mounting  the  footboard,  ftnd  were  not  bound 
to  stoi>  the  engine  to  ascertain  whether  or 
not  he  had  done  so.  The  engine  was  moving 
at  the  ordinary  rate  of  speed,  and  no  claim 
Is  made  that  there  was  any  carelessness  In 
this  resjject.  As  soon  as  any  one  on  the  en- 
gine heard  an  alarm,  be  immediately  gave 
the  signal  to  the  engrineer  to  stop,  and  this 
signal  was  promptly  obeyed,  and  the  engine 
was  brought  to  a  full  stop  within  a  few  feet. 
We  do  not  think  fhere  was  any  negligence 
on  the  part  of  the  defendant!8  employes,  and 
are  constrained  to  hold  that  the  defendant's 
motion  for  a  verdict  should  have  been  sus- 
tained, or  bis  requests  for  instructions 
granted. 

2.  If  there  had  been  sufficient  evidence  to 
take  the  case  to  the  Jury  on  the  issue  of 
negligence,  still  we  think  plaintiff  could  not 
recover,  because  of  his  want  of  care,  con- 
tributing to  the  injuries  complained  of.  The 
footboard  and  handrail  at  the  forward  end 
of  the  engine  extended  a  foot  beyond  either 
rail,  and  there  were  a  handrail  and  a  foot- 
board at  the  rear  of  the  engine.  The  plain- 
tiff could  with  safety  have  moaated  the  for- 


ward footboard,  without  placing  himself  in 
the  center  of  the  track.  In  front  of  the  mov- 
ing engine,  or  a  more  prudent  course  for  him 
to  have  taken  was  to  have  waited  until  tlie 
rear  of  the  engine  came  to  where  he  was. 
and  then  to  have  stepped  onto  the  footbosid. 
This  he  could  have  done  without  the  least 
danger  from  accident  should  he  have  missed 
his  hold  or  fallen  la  the  attempt  to  board  the 
engine.  He  voluntarily  took  the  most  dan- 
gerdus  course,  when  others  comparatively 
safe  were  at  hand,  and.  In  so  doing,  placed 
himself  in  a  position  to  prevent  recoveir. 
We  do  not  mean  to  be  understood  as  holding 
that  If  the  persons  in  charge  of  the  engiw 
failed  to  exercise  ordinary  care  in  stopping  It 
after  they  Icnew  that  plaintiff  had  missed  lik 
hold,  or  bad  slipped  and  fallen,  that  plain- 
tifTs  contributory  negligence  would  preven: 
his  recovery.  Such  is  not  the  case  we  are 
now  considering.  We  have  in  mind  a  raw 
where  the  engineer  or  fireman,  or  both,  failed 
to  keep  a  proper  lookout,  and,  by  reasoo 
thereof,  ran  down  a  person  to  whom  th^ 
owed  the  duty  of  watchfulness  to  avoid  in- 
juring him.  Applying  the  facts  diaclcaed 
by  this  record  to  such  supposed  caae.  It 
will  be  seen  that  the  negligence  of  the  de- 
fendant's employ^  (conceding  them  to  have 
been  negligent  In  this  respect  for  the  par- 
poses  of  the  case)  was  not  the  aole  cao^e  of 
the  injury.  But  for  plalntMTa  concurring 
and  co-operating  fault,  the  accident  would 
not  have  happened.  For  the  errors  pointed 
out  the  judgment  of  the  district  court  la  le- 
versed. 


ANDERSON  et  al.  v.  MOLINB  PLOW  CO. 

et  al. 

(Supreme  Court  of  Iowa.    Jan.  23,  1887.) 

Attachment — Bervice — BurwctsxcT  or  Kktch.x 

— Beuoval  of  Clocd — Plbadimo — 

Statement  of  Isscks. 

1.  Under  Code  1873,  {  2967,  providing  that  is 
levying  attaehmeuts  notice  must  be  given  ti> 
the  person  in  oecujmtion,  and  section  3U10.  pr.> 
vidine  that  the  sheriff  ghnil  return  on  every 
attachment  what  he  haa  done  under  it.  •  nv 
tarn  on  an  attachment  against  a  nonresident  d<^ 
fendant,  which  fails  to  show  that  notice  nn* 
served  on  the  person  occupying  the  land,  ia  in- 
sufficient to  give  a  lien. 

2.  In  an  action  to  remove  a  cloud  on  pUuDtiiTi 
title  to  lands,  on  which  defendants  clainic^!  a 
lien  by  attachment,  defendants,  by  cross  petiti"n. 
asked  affirmative  relief  by  reason  of  tneir  *i- 
tachment,  bringing  in  grantees  of  plaiiitiff  a-i 
parties.  An  amendment  to  plaintiff's  ori^riaAi 
petition  contained  averments  as  to  the  pretend- 
ed levy  of  such  attachment,  and  denied  that 
any  interest  was  acquired  by  it.  In  their  aa- 
swer  to  the  cross  petition  plaintiff's  graato«* 
denied  the  levy  of  the  attachment.  BeU,  that 
the  issue  as  to  the  sufficiency  of  the  levy  to  af- 
fect the  title  of  plaintiff's  grantees  was  thereby 
raised. 

Appeal  from  district  eotirt,  Sktax  coub- 
ty;  F.  R.  Gaynor,  Judge. 

Action  to  remove  a  doud  from  the  title  t» 
real  estate.  Decree  for  plaintllia,  aod  deflnA- 
ants  appealed.    AArmed. 
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L.  D.  Hobaon  and  Oeorse  W.  Hewitt,  for 
appellants.    G.  W.  Pitts,  tor  appellees. 

GRANGER,  J.    1.  The  real  estate  in  ques- 
tion is  the  N.  B.  Vi  of  aecUon  13,  township 
94,  range  47,  in  Sioux  county,  Iowa.    Prior 
to  March  6,  1885,  It  belonged  to  John  Mc- 
Cormaek.    On  that  day  he  conyeyed  it  by 
'warranty  deed  to  plalntlfT  Anderson.    Since 
that    time    Anderson    has    conveyed    It    to 
George  W.  Karr,  and  he  to  William  B.  Shl- 
mer.    Karr  and  Shlmer  have  been  made  par- 
ties to  the  suit  since  its  commencement  by 
an  answer  and  cross  bill  filed  by  the  defend- 
ants.   There  Is  no  dispute  as  to  title  of  plain- 
tiff or  bis  grantees,  unless  the  defendants 
have  a  lien  on  the  land  by  virtue  of  an  at- 
tachment levy  made  on  the  same  day  of  the 
said  transfer  to  Anderson.    A  question  In  the 
case  Is  as  to  the  validity  of  the  levy  of  the 
attachment  so  as  to  constitute  a  lien.     If 
tbere  is  no  such  levy,  then  defendants  have 
no  rights  In  tbe  land,  and  it  la.  as  we  under- 
stand, the  property  of  Sbimer.    The  pleadings 
are  quite  voluminous,  and  tbe  facts  are  nu- 
merous as  bearing  upon  other  questions  con- 
sidered In  the  case,  but  for  the  purpose  of 
determining  the  validity  of  the  levy  some  of 
tbe  Issues  and  most  of  the  facts  may  be  dis- 
regarded.   McCormack  was  a  resident  of  the 
state  of  Illinois,  as  was  also  tbe  plaintiff 
Anderson,  when  tbe  conveyance  was  made 
to  Anderson.    The  attachments  claimed  to 
have  been  levied  on  the  land   Issued   out 
of  the  office  of  the  clerk  of  the  district  court 
of  Sioux  county.  In  this  state,  in  two  suits 
commenced  therein  by  the  MoUne  Plow  Com- 
pany and  George  Enger  &  Co.  against  Foster 
Bros,  and  John  McCormack,  that  being  the 
Arm  name,  and  also  against  the  members  of 
the  firm  as  Individuals.     Personal   service 
was  obtained  except  as  to  John  McCormack, 
who,  at  the  commencement  of  tbe  suits  and 
tbe  issuing  of  tbe  attachments,  was  in  Illi- 
nois,  and  died  tbere  some  14   days   after. 
The  sheriff  Indorsed  a  return  on  the  attach- 
ment, In  which  It  is  stated  that  be  "levied 
upon  and  attached"  tbe  real  estate  in  ques- 
tion.   And  in  tbe  Incumbrance  book  in  tbe 
office  of  the  clerk  Is  an  entry  reciting  a  levy 
of  tbe  writ  on  tbe  land.    And  in  a  book  en- 
titled "An  Index  of  All  Liens"  Is  an  entry 
that  tbe  attachments  are  liens  on  the  land. 
This  action  is  to  remove  tbe  clouds  upon  the 
title  caused  by  these  record  entries. 

Z  The  defect  urged  as  to  the  levy  of  tbe 
attachment  Is  that  there  was  no  notice  of 
the  attachment  given  to  the  person  occupy- 
ing or  In  possession  of  the  land.  There  Is  a 
dispute  of  fact  as  to  there  being  such  occu- 
pancy or  possession,  but  we  have  no  doubt 
on  that  question.  It  clearly  appears  that 
there  was,  and  the  person  was  one  Jacobs. 
The  return  states  the  conclusion,  as  we  have 
Indicated  above,  that  he  (tbe  sheriff)  had 
'levied  upon  and  attached"  the  land.  There 
is  no  statement  in  the  return  that  be  gav« 
Jacobs,  or  any  other  person,  notice  of  tbe 


attachment;  and  it  is  because  of  this  that 
the  levy  Is  thought  to  be  defective.  Appel- 
lants  contend  that  the  statement  of  tbe  con- 
clusion as  to  the  levy  and  attachment  Is  a 
sufficient  statement,  and  Includes  the  par- 
ticulars necessary  to  constitute  tbe  levy.  By 
Code  1873,  {  3010,  it  U  provided  that  "the 
sheriff  shall  return  upon  every  attachment 
what  he  has  done  under  it."  It  further  pro- 
vides: "The  return  must  show  tbe  property 
attached,  the  time  it  was  attached,  and  tbe 
disposition  made  of  It  by  full  and  particular 
inventory."  The  section  states  other  par- 
ticulars to  be  observed.  Tbe  quotations  we 
have  made  appear  consecutively  in  tbe  sec- 
tion, and  It  is  reasonable  to  say  the  require- 
ments are  as  to  different  duties.  Code  1873, 
S  2967,  provides  how  attachments  shall  be 
levied,  as  follows:  "By  giving  the  defend- 
ant in  the  action,  if  found  within  the  county, 
and  also  the  person  occupying  or  In  posses- 
sion of  the  property,  if  it  be  in  the  bands  of 
a  third  person,  notice  of  attachment."  It 
baa  been  held  that  this  requirement  applies 
to  real  estate.  First  Nat  Bank  of  Newton 
V.  Jasper  Co.  Bank,  71  Iowa,  486,  32  N.  W. 
400.  Upon  tbe  question  as  to  whether  the 
return  should  show  the  fact  of  notice  we  re- 
fer to  Bank  V.  Kellog,  81  Iowa,  124,  46  N. 
W.  850.  In  that  case  the  snfficlency  of  such 
a  levy  was  considered,  and.  In  holding  the 
levy  Insufficient,  it  is  said  to  be  so  "for  the 
reason  that  the  record  shows  that  there  was 
no  levy  of  the  attachment.  It  is  not  shown 
in  the  record  that  notice  of  the  levy  of  the 
attachment  was  given  to  the  defendant  The 
return  of  the  officer  serving  the  attachment 
fails  to  show  such  notice."  It  thus  appears 
that  there  was  a  return  showing  a  service, 
but  it  failed  to  show  the  particular  fact  es- 
sential to  a  levy.  It  is  also  said  In  the  opin- 
ion: "This  court  has  held  that  under  Code 
1873,  i  2967,  such  a  defect  is  fatal,  and  a 
levy  is  Invalid  in  the  absence  of  the  notice 
required  by  this  s(-ctlon."  It  refers  to  First 
Nat  Bank  of  Newton  v.  Jasper  Co.  Bank, 
supra.  It  is  further  said  in  that  case  that 
tbe  levy  Is  insufficient  even  though  the  sup- 
posed levy  Is  entered  in  the  Incumbrance 
book.  We  see  no  way  of  escape  from  /he 
conclusion  that  the  levy  is  Insufficient;  nor, 
as  a  general  proposition,  do  we  think  It  de- 
sirable to  escape  it  It  is  certainly  a  safer 
rule  to  require  the  officer,  in  making  his 
return,  to  show  the  facts  constituting  bis 
levy,  and  leave  the  conclusion  as  to  Its  suffi- 
ciency to  the  court  than  to  permit  the  officer 
to  state  the  conclusion.  Such  acts  many 
times  involve  vast  Interests,  and  the  conclu- 
sion may,  with  greater  safety  to  parties,  be 
left  to  tbe  court  when  fully  advised  as  to 
the  law  and  facts,  than  to  the  officer  execut- 
ing the  writ. 

3.  There  Is  an  earnest  contention  by  ap- 
pellants that  tbe  case  involves  no  issue  as 
to  the  sufficiency  of  the  levy.  It  is  doubt- 
less true  that  the  original  petition  did  not 
present  that  fact  as  one  on  which  relief  was 
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asked,  and  there  appe&n  in  the  petition  a 
Mutement  of  a  lery  of  the  attachments. 
Later,  the  defendants,  by  cross  petition,  aaic- 
ing  afBrmatlve  relief  because  of  their  at- 
tachment liens,  brought  In  the  grantees  of 
Anderson,  Karr,  and  Shinier,  and  numerous 
pleadings  were  filed,  and,  among  them,  an 
amendment  to  the  original  petition,  by  which 
I)artB  of  it  were  supplanted  by  the  amend- 
ment; so  that  there  no  longer  remained  an 
averment  of  a  levy,  but  only  of  a  pretended 
levy,  and  a  denial  that  any  interest  was  ac- 
quired by  it.  It  also  appears  that  Karr  and 
Shimer  filed  their  answer  to  the  cross  peti- 
tion by  which  they  were  made  parties,  and 
they  expressly  deny  the  levy  of  the  attach- 
ments, so  that  the  Issue  as  to  them  is.  In 
terms,  presented,  and  they  ask  that  their 
rights  be  fully  protected.  The  Interests  of 
Anderson,  Karr,  and  Shimer  are  so  Identical 
that.  If  the  latter  succeeds,  the  former  must 
If  the  attachment  Is  not  sustained,  it  ends 
the  case  as  to  appellants  on  all  the  issues. 
We  think  the  Issue  is  presented  as  to  all  the 
appellees,  and  the  Judgment  must  stand. 
Affirmed. 


ORAIO  r.  SYLVESTSa 
(Supreme  Court  of  Iowa.    Jan.  25,  1807.) 

COKPLICTIXO  EVIDE\CB— PkOVINCB  OF  JURT. 

_A  Terdict  supported  by  evidence  will  not 
be  disturbed  because  the  evidence  is  conflicting. 

Appeal  from  district  court,  Floyd  county; 
P.  W.  Burr,  Judge. 

This  is  an  action  upon  three  counts:  One 
for  work  done  In  placing  a  wall  under  the 
defendant's  building,  which  is  averred  to  be 
worth  $100;  in  another  the  sum  of  $10  is 
claimed  for  work  done  in  raising  certain 
Joists  in  plaintiff's  building;  and  in  another 
count  $15  is  claimed  for  raising  and  straight- 
ening walls  of  a  building,  and  $5.00  is  claim- 
ed for  stone  window  sills  furnished  the  de- 
fendant. Defendant  admits  receiving  the 
sills,  and  says  they  were  to  be  offset  by  the 
use  of  defendant's  buggy,  loaned  to  plaintiff. 
He  admits  the  agreement  to  place  the  wall 
un&er  his  building,  but  says  that  said  build- 
ing was  to  be  leveled  up,  and  the  Joists  there- 
in raised  and  straightened,  and  that  the  con- 
tract price  therefor  was  $75;  that  he  has 
paid  plaintiff  the  sum  of  $55  on  said  work. 
The  defendant  denies  all  other  allegations  In 
said  counts.  In  a  counterclaim  the  defend- 
ant avers  that  said  work  was  not  done  as 
agreed,  and  not  properly  done,  by  reason  of 
which  defendant  was  compelled  to  and  did 
hire  other  persons  to  complete  it,  at  a  cost 
of  $43,  and  Judgment  Is  demanded  for  $50. 
In  a  reply,  plaintiff  admits  the  payment,  on 
account  of  the  work  done,  of  $37,  and  denies 
all  other  allegations  of  the  answer.  The 
cause  was  tried  to  a  Jury,  and  a  verdict  of 
$71.88  returned  for  the  plaintiff.  Plaintiff 
remitted  all  in  excess  of  $00,  and  a  Judgment 


was  entered  for  that  amount,  from  which  de- 
fendant appeals.    Affirmed. 

Boulton  &  Brown,  for  appellant. 

KINNE,  a  J.  1.  It  Is  claimed  tbat  tbt 
price  of  the  stone  sills  was  paid  by  the  ase 
of  defendant's  sulky.  As  to  this  tbe  evidence 
was  conflicting,  and  tbe  Jury  may  well  hare 
found  that  these  were  not  tbe  siUs  whicli 
were  paid  for  by  the  use  of  the  sulky. 

2.  The  Jury  found  specially  that  all  tbe 
work  done  by  plaintiff  for  the  defendant  was 
under  one  contract,  which  was  for  $100.  aaC 
that  but  $37  was  paid  thereon.  There  was 
evidence  sufficient  to  sustain  these  flndinjcs. 
The  Jury  also  found  that  it  did  not  cost  tbe 
defendant  anything  to  complete  the  work 
which  plaintiff  had  agreed  to  do.  Froza  botL 
abstracts  presented.  It  Is  difficult  to  deter- 
mine the  real  facts  as  to  certain  claims  of 
the  parties.  We  discover  no  reason  for  in- 
terfering with  the  Judgment  The  motions 
will  be  overruled.    Affirmed. 


J.   V.   FARWBLL   CO.   v.   ZBNOR.    Sheriff. 

(Supreme  Court  of  Iowa.    Jan.  23,  1897.) 

Bbplbvin — Evidence  Withodt  the  Issces — Rtt- 
ORD  OS  Appeal— Presojiptions. 

1.  In  replevin  bv  a  mortgagee  against  a  ^erifT 
who  admitted  taldng  certain  goods  in  attach- 
ment against  the  mortgagor,  but  denied  anj 
knowledge  of  plaintiff's  riglits,  evidence  ttiat 
the  mortgage  was  voluntary,  and  void  as  to  the 
mortgagor's  creditors,  was  not  admissible  under 
the  issues  tendered. 

2.  It  will  be  presumed  that  the  case  pending 
on  appeal  was  the  only  one  tried,  where  there 
was  pnictically  no  testimony  upon  a  case  which 
was  alleged  to  have  been  consolidated  with  it. 
and  the  only  reference  to  snch  other  case  is  in 
the  caption  of  the  record,  showing  the  snbmjs- 
siou  to  the  jury. 

Appeal  from  district  court  Dallaa  coontr; 
J.  H.  Applegate,  Judge. 

Action  to  recover  possession  of  certain  mer- 
chandise, or  its  value,  of  which  plaintiff  al- 
leges It  Is  tbe  owner.  Plaintiff  aUeges  that 
said  merchandise  was  wrongfully  taken  and 
is  wrongfully  detained  by  defendant  as 
sheriff,  under  a  writ  of  attachment  In  favor 
of  W.  F.  Mlnchen  against  Jonas  Nichols.  De- 
fendant answered,  denying  every  allegation 
In  said  petition  "exc^t  as  hereinafter  ex- 
pressly admitted."  He  admits  that  he  is 
sheriff,  &ad  that  he  holds  certain  merchandise 
by  virtue  of  an  attachment  In  favor  of  W. 
T.  Mlnchen  against  Jonas  Nichols,  and  says 
as  follows:  "But  of  any  claims  of  this  plain- 
tiff to  such  goods  and  merchandise  the  de- 
fendant has  no  knowledge,  or  information 
sufficient  to  form  a  belief."  The  Jury  foan<i 
for  the  plaintiff,  and  fotmd  the  value  of  lt& 
interest  to  be  $357.65.  Defendant's  motlor 
for  a  new  trial  was  overruled,  and  Jndgmer 
entered  on  the  verdict  Defendant  appea' 
Affirmed. 

D.  W.  Woodin,  A.  U.  Quint,  and  P.  M.  Po 
era,  for  appellant.  Cardell  &  Oiddings  a. 
Edmund  Nichols,  for  appellee. 
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GIVEN,  J.  1.  A  rehearing  was  granted  in 
this  case  for  tlie  reason  that  tlie  former  opin- 
ion (65  N.  W.  317)  was  based  upon  a  misap- 
prehension as  to  the  true  state  of  the  record. 
Happily,  it  does  not  often  occur  that  we  are 
-called  upon  to  consider  a  case  presented  with 
so  little  regard  to  the  rules  of  practice  as 
this  Is;  but,  notwithstanding  the  unsatisfac- 
tory condition  of  the  record,  we  will  consider 
the  questions  presented.  The  merchandise 
in  question  is  clothing  and  famishing  goods 
contained  in  boxes.  Plaintiff  acquired  the 
goods  claimed  by  it  under  a  chattel  mortgage 
from  Jonas  Nichols,  against  whom  the  at- 
tachment was  issued.  A  large  lot  of  cloth- 
ing and  famishing  goods,  contained  in  boxes, 
•woB  talien,  under  the  attachment,  as  the 
property  of  Jonas  Nichols,  and  the  controlling 
issae  is  whether  that  claimed  by  plaintiff 
was  Included  in  that  taken  by  the  defendant 
Jonas  Nichols  was  examined  on  behalf  of 
the  plaintiff,  and  on  cross-examination  de- 
fendant put  a  number  of  questions,  to  which 
plaintiff's  objections  were  sustained.  The 
objections  were  prop^ly  sustained,  for  the 
reason  that  it  was  not  a  proper  cross-exam- 
ination, and  the  matters  inquired  al>out  were 
immaterial  to  the  issues  Joined.  Defendant 
sought  to  show  by  this  cross-examination 
that  the  mortgage  to  plaintiff  was  voluntary, 
jiud  void  as  to  creditors  of  Jonas  NicboU. 
>'o  such  Issue  was  tendered.  Exceptions 
were  taken  to  other  rulings  on  the  evidence, 
but  we  find  no  error  therein  prejudicial  to 
the  defendant 

2.  Appellant's  next  contention  is  that  the 
■evidence  does  not  sustain  the  finding  that 
the  goods  claimed  were  taken  by  him  under 
the  attachment  The  Instructions  are  not 
before  us,  but  it  is  not  questioned  that  this 
issue  was  properly  submitted  to  the  Jury. 
We  have  examined  the  evidence  with  care, 
and,  though  conflicting  in  some  particulars, 
we  think  it  sufficiently  supports  the  verdict, 
both  as  to  the  Identity  of  the  goods  and  their 
value.  It  is  unnecessary  that  we  set  out  the 
evidence. 

3.  It  is  said  in  the  original  abstract  that 
the  case  of  the  Volger-Gendtner  Trunk  Com- 
pany was  consolidated  with  this,  that  said 
company  was  substituted  as  plaintiff,  and 
that  Its  petition  was  the  same  as  this,  except 
that  the  mortgage  was  npon  different  goods, 
and  that  the  amount  claimed  was  $71.44. 
In  appellant's  first  amendment  to  his  ab- 
stract, it  is  stated  that  the  answer  in  that 
company's  case  was  the  same  as  in  this. 
The  only  reference  to  that  case  in  the  evi- 
dence is  where  Jonas  Nichols  says  that  he 
;l>ought  goods  of  that  firm,  gave  a  note  and 
rmortgage  therefor,  which  have  not  been 
eptiid,  and  that  he  turned  over  the  goods,  and 
tthey  were  taken  to  a  certain  building.  The 
.vAly  other  reference  to  it  in  the  record  is  in 

.le  caption  of  the  record  showing  the  sub- 
mission to  the  Jury,  the  title  of  both  cases 
t| 'jihg  stated.     Appellant  contends  that,   as 
the  Judgment  was  not  divided  so  as  to  show 


what  part  Is  for  plaintiff  and  what  for  said 
company,  the  verdict  and  Judgment  should  be 
set  aside.  Our  view  of  this  record  is  that  it 
must  be  construed  as  showing  that  only  the 
case  of  J.  v.  Farwell  Co.  v.  S.  S.  Zenor,  sher- 
iff, was  tried.  The  other  case  seems  to  have 
been  lost  sight  of  on  the  trial,  and  certainly 
has  been  on  this  appeaL  Our  conclusion  is 
that  the  Judgment  of  the  district  court  should 
be  affirmed. 


LILLIBBIDGE  v.  ALLEN  et  al. 

(Supreme  Court  of  Iowa.    Jan.  21,  1897.) 

Cancellation  of  Obbd— Evidence— Fha  do— Bo.va 

PiDK  PUUCHASSK — PaST  OONSIDEIIATION. 

1.  Evidence  that  plaintiff,  who  was  over  70 
yeara  old,  hired  a  real-estate  broker  to  dispose  o( 
her  land,  and  tliat  be  exchanged  the  same  with 
defendant  for  a  note  secured  by  mortgage  on  24 
lots,  and,  without  plaintiff's  knowledge,  secured 
an  additional  commission  from  defendant,  and 
that  her  land  was  worth  $2,700,  and  that  the 
mortgaged  lots  were  wortli  about  $1  eacli.  but 
ttiat  the  broker  and  defendant  fraudulently  rep- 
resented to  plaintiff  that  they  were  worth  $200 
each,  and  that  the  trade  was  made  on  the  faith 
of  such  representations,  will  sustain  a  judgment 
setting  aside  the  deed  tor  fraud. 

2.  One  who  purchases  from  her  brother  land 
which  he  had  procured  hy  fraud  is  not  a  bona 
fide  purchaser,  if  tbe  only  coDsiderntion  was  an 
antecedent  debt  due  her  for  services. 

Appeal  from  district  court,  Hamilton  coun- 
ty;   S.  M.  Weaver,  Judge. 

Action  in  equity  to  set  aside  deeds  on  the 
ground  of  fraud  and  a  want  of  considera- 
tion; also,  an  action  to  recover  certain  notes, 
or  their  proceeds.  Trial  to  court,  and  de- 
cree for  plaintiff  against  both  defendants. 
Defendant  Jennie  L.  Allen  appeals.  Af- 
firmed. 

Hyatt  &  Hyatt,  for  appellant  Wesley 
Martin,  for  appellee. 

KINNE,  C.  J.  1.  Though  the  evidence  is 
conflicting  as  to  some  of  the  facts,  we  con- 
clude that  the  court  below  was  Justified  In 
finding  them  to  be  substantially  as  follows: 
In  May,  1893,  plaintiff  resided  in  Chicago, 
111.,  and  was  74  years  of  age.  She  owned 
100  acres  of  land  situated  in  Hamilton  coun- 
ty, Iowa,  and  worth  about  $2,700.  It  was 
rented,  and  she  held  two  rent  notes,  not  then 
due,  of  $115  each.  She  engaged  one  Mor- 
gan, a  broker  in  Chicago,  to  sell  the  land. 
The  defendant  George  W.  Allen  at  the  same 
time  owned  a  note  secured  by  mortgage  on 
24  lots  in  Pierre,  S.  D.  The  note  was  for 
$2,400,  and  drew  interest.  It  purported  to 
be  given  to  one  Prentice  by  one  Billings. 
By  various  assignments,  it  had  been  trans- 
ferred to  the  defendant  George  W.  Allen, 
who  resided  at  Polo,  111.,  and  was  engaged  in 
the  clothing  and  merchant-tailoring  business. 
He  had  known  Morgan  for  several  yeara, 
and  the  latter  had  acted  for  him  In  at  least 
one  transaction.  In  April,  1803,  the  defend- 
ant George  W.  Allen  wrote  Morgan,  advising 
him  that  he  (Allen)  had  such  a  mortgage. 
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and  wanting  him  to  trade  It  for  land,  and 
promising  him  a  commission  in  case  a  deal 
tras  made.  Morgan  advised  liim  as  to  plain- 
tiff's land,  and  offered  to  trade  It  for.  the 
note  and  mortgage  and  9^00  cash.  Al- 
len replied,  offering  to  trade  and  pay  $300 
cash.  At  Morgan's  suggestion,  Allen  \rent 
to  Chicago  and  mot  plaintiff  and  Morgan. 
While  Morgan  and  Allen  deny  malting  any 
representations  to  plaintiff  as  to  the  value  of 
the  Dakota  lots,  still  we  think  the  court  was 
Justified  In  finding,  from  her  testimony  and 
from  other  facts,  that  both  Allen  and  Mor- 
gan represented  to  plaintiff  that  the  lots 
were  worth  $200  each.  Plaintiff  made  the 
trade  of  the  land  for  the  lots  and  |300  cash, 
relying  upon  the  representations  as  to  the 
yaine  of  the  lots  which  she  had  not  seen. 
After  Allen  obtained  the  deed  to  the  land, 
be  sold  the  same  to  the  defendant  Jennie  L. 
Allen,  his  sister,  for  a  consideration,  as  stat- 
ed in  the  deed,  of  $10.  It  is  claimed  that  the 
actual  consideration  was  the  sum  of  $2,500, 
due  to  said  Jennie  from  her  brother  for 
wages  before  that  time  earned.  When  the 
note  and  mortgage  were  turned  over  to  plain- 
tiff, an  interest  coupon  for  $168  was  past 
due,  and  Allen  reported  to  plaintiff  that  It 
had  been  paid.  The  rent  notes  not  due  were 
turned  over  to  Allen.  This  action  was  be- 
gun to  set  aside  the  conveyance  to  Allen, 
and  from  Allen  to  his  sister,  the  defendant, 
for  fraud,  and  because  of  failure  of  consid- 
eration. Thereafter  another  suit  was  begun 
by  her  to  recover  the  rent  notes,  or  their  pro- 
ceeds. Both  actions  were  tried  together, 
and  a  Judgment  and  decree  entered  In  favor 
of  plaintiff,  setting  aside  the  deeds,  and  or- 
dering that  plaintiff  pay  George  W.  Allen 
$70,  being  the  difference  between  the  $300 
paid  by  him  and  the  face  of  the  rent  notes 
turned  over  to  him,  and  said  sum  was  paid. 
The  notes  and  mortgage  were  ordered  deliv- 
ered to  Allen,  and  the  assignment  of  them 
canceled,  and  defendants  adjudged  to  pay 
the  costs. 

2.  A  motion  is  made  by  appellee  to  dismiss 
this  appeal  because  no  notice  of  appeal  has 
been  served  upon  the  co-defendant,  George 
W.  Allen,  who  does  not  appeal.  Being  fully 
satisfied  that,  upon  its  merits,  the  case  may 
be  affirmed,  we  discover  no  necessity  for  the 
service  of  notice  of  appeal  upon  him.  We 
are  satisfied  from  the  evidence  in  this  «ase 
that  Morgan  was  acting  as  agent  for  both 
parties  In  this  trade.  It  Is  a  fact  that  he 
took  pay  from  both  the  plaintiff  and  the  de- 
fendant George  W.  Allen  for  his  services.  It 
Is  not  claimed  that  plaintiff  had  any  knowl- 
edge that  Morgan  was  acting  as  the  paid 
agent  of  Allen  In  making  the  trade.  She 
supposed  he  was  her  agent,  and  looking  aft- 
er her  interest.  There  is  reason  to  believe 
that  Allen  and  Morgan  acted  together  in 
consummating  a  gross  fraud  upon  this  plain- 
tiff. The  evidence  Is  undisputed  that  the 
lots  were  more  than  two  miles  from  the  busi- 
ness portion  of  the  city  of  Pierre,  and  were. 


at  the  time  of  the  trade  between  plalntiflT  and 
Allen,  worth  not  over  one  dollar  each.  We 
do  not,  in  such  cases,  enter  Into  a  detailed 
discussion  of  the  evidence.  EnonKb  has 
been  shown  to  establish  a  case  of  fraud, 
which  fully  Justified  the  decree  of  the  dis- 
trict court.  We  do  not  think  the  erantet- 
and  defendant  Jennie  L.  Allen  took  ber  deed 
in  ignorance  of  all  of  the  facts.  Her  rdU- 
tionship  with  the  defendant,  the  fact  that  no 
account  was  kept  of  the  wages  for  fvhlch  it 
Is  claimed  this  deed  was  executed,  thongb 
the  grantee  was  in  the  employ  of  the  gran- 
tor, and  other  facts,  convince  na  that  ahe 
was  cognizant  of  all  the  facte  relating  to  ihe 
valne  of  the  lots,  and  a  willing  party  aiding 
in  the  perpetration  of  the  fraud.  If,  bow- 
ever,  we  should  be  mistaken  as  to  that,  still, 
under  the  law,  she  la  not  a  bona  fide  pur- 
chaser. Whatever  her  rights  may  be  as 
against  her  Immediate  grantmr,  It  is  clear 
that  she  did  not  acquire  an  interest  in  this 
land  superior  to  plaintiff's  claim  tho^on. 
She  parted  with  no  security,  she  surreadered 
no  evidence  of  the  debt,  and  parted  with 
nothing  of  value.  The  entire  consideration. 
If  any,  was  the  payment  of  this  antecedent 
debt,  due  for  wagee  for  services  rendered 
her  brother.  A  holder  of  a  conveyance,  un- 
der ench  circumstances,  takes  the  fnterest 
conveyed  subject  to  prior  eqnitiee  attaching 
to  the  land.  2  Devi.  Deeds,  lit.  815,  note  1; 
SlUyman  v.  King,  86  Iowa,  207;  Throckmor- 
ton V.  Rider,  42  Iowa,  86;  Light  v.  West,  Id. 
141;  Anderson  v.  Buck,  66  Iowa,  486,  24  N. 
W.  10;  Bump,  Kraud.  Oenv.  p.  48S.  The  de- 
cree of  the  district  court  Is  affirmed. 


COMFORT  V.  YOUNG. 
(Supreme  Court  of  Iowa.    Jan.  22,  1887.) 

LiBBI.— PKIVII.E0CO  COWMU-^ilCATIOKS. 

Where  an  information  charging  insaaity 
is  not  well  grounded,  the  person  who  filed  it  is 
answerable  m  an  action  for  libel,  nnless  he  act- 
ed in  good  faith  and  upon  probable  canse. 

Appeal  from  district  court,  Buchanan  coun- 
ty; A.  S.  Blair,  Judge. 

Action  at  law  to  recover  damages  for  an  al- 
leged libel,  published  by  defendant  of  and  con- 
cerning the  plaintiff.  Trial  to  a  Jury,  verdict 
and  judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  H.  Beatdid,  for  appelbuit  Woodward  A 
Cook,  for  appellee. 

DBQMESt,  J.  The  alleged  libelous  publica- 
tion consists  of  an  Information,  filed  by  de- 
fendant and  one  O.  W.  Dickinson  with  the 
board  of  insane  commissioners  of  Bncliaiiaa 
county,  charging  that  plaintiff  was  and  is  in- 
sane, and  a  fit  subject  for  ciKtody  and  treat- 
ment in  the  insane  hospital  of  the  stata  Oa 
this  Information  plaintiff  was  examined  by  the 
physician  who  was  a  member  of  the  hoard, 
pronotmced   perfectly   sane,   and  finally  di»- 
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cbarged,  wltfaont  fnrtlier  action.  Plaintifl 
ttaerenpon  oommcnced  thia  ajCUon,  aUeglnr  that 
the  Information  waa  filed  and  published  mall- 
donaly,  and  without  probable  canse,  for  the 
poipoae  ot  Injuring  the  idaintiS,  to  deprive 
him  of  his  credit  and  reputation,  and  to  cauac 
it  to  be  suspected  and  believed  that  he  was 
Insane.  The  defendant  pleaded  that  he  bad 
good  reason  to  believe  that  plainUfF  was  in- 
sane, and  that  he  filed  the  information  for  the 
Sood  of  plaintiff  and  the  public  generally,  and 
that  the  communication  was  privileged.  The 
exact  claim  made  by  defendant  in  his  answer 
is  that,  prior  to  »th  day  ot  July,  1S»1,  said  WU- 
llam  Comfort,  had  stated  that  he  (said  Com- 
fort) had  had  a  revelation  from  God  to  doee 
the  creamery  at  Jesup  on  Sunday,  and  to  have 
one  Stodard  turned  out  of  church  for  sending 
milk  to  said  creamery  on  Sunday,  and  other 
sayings  of  said  Comfort  in  relation  to  having 
had  revdatlons  from  Ood;  and,  having  heard 
otbers  say  that  they  believed  that  said  Oom- 
fort's  mind  was  affected,  this  defendant,  with 
one  O.  W.  Dicldnson,  did  on  the  9th  day  of 
July,  18&4,  appear  before  the  clerk  of  said 
board  of  commiaaionera  of  insanity,  who  is 
also  clerk  of  the  district  court,  filed  the  infor- 
mation required  by  statute,  and  said  board  pro- 
ceeded to  Investigate  the  grounds  of  said  tat- 
f ommtioB  in  its  Judicial  capacity,  and,  as  swdi 
conrt  of  investigation,  made  such  flndlngB  as 
It  believed  correct.  On  these  issues  the  case 
proceeded  to  trial  before  a  Jury,  resulting  In 
a  verdict  and  Judgment  for  idaintlff  for  $750. 

Although  appellant  has  assigned  25  errors, 
he  argues  none  but  the  one  that  "the  nndlsr 
imted  evidence  shows  that  the  Informadon 
upoa  which  the  libel  is  Conned  is  and  was  a 
privileged  communication."  The  law  in  anch 
cases  as  this  is  well  understood.  Pecscms 
have  the  undisputed  right  to  file  such  infor- 
mations as  the  one  referred  to,  when  made 
in  good  faith  and  in  the  hoikest  belief  that  the 
statements  therein  made  are  true.  But  one 
cannot  use  such  Instmmentalltles  for  the  ex- 
press purpose  of  gratifying  his  malice  or  tan 
dulging  his  passions  without  making  hlDMelf 
answerable  to  the  law.  Mayo  v.  Sample,  18 
Iowa,  306;  Rainbow  v.  Benson,  71  Iowa,  301, 
32  N.  W.  352;  TilUnghast  v.  McLeod  (R.  L)  21 
Atl.  345;  White  v.  Nichols,  3  How.  266;  Oas- 
■ett  V.  Gilbert,  6  Gray,  94. 

The  court  below  gave  the  Jury  the  following 
Instructions  with  reference  to  the  queatloD  of 
privilege:  "(11)  The  real  qiMsuon  for  you  to 
determine  first  in  this  case  is:  Was  the  tn- 
formation  made  by  the  defendant  and  filed 
by  him  honestly  and  in  good  faith,  upon  proba- 
ble cause,  he  believing  at  the  time  that  the 
plaintiff  was  insane,  or  laboring  under  an  in- 
sane delusion,  and  done  foe  a  laudable  pur- 
pose, to  protect  himself,  his  property,  or  so- 
ciety? And  If  you  find,  from  the  preponder- 
ance of  the  credible  evidence  in  the  case,  that 
it  was  BO  done,  then  your  verdict  should  be 
for  the  defoidant  (12)  But  if  you  find  that 
tbe  same  was  made  and  filed  without  proba- 
ble canse^  or  without  honestly  bdUevlng  that 


the  statements  therein  were  tme,  but  was 
done  to  injure  the  {dalntlff  in  bis  good  name 
and  reputation,  or  for  some  advantage  over 
him,  then  the  law  would  imply  malice,  and 
you  should  find  for  the  plaintiff."  AppeUant 
makes  no  complaint,  in  argument,  of  these  In- 
Btrurtlona,  and  we  consequently  treat  them  as 
stating  coiTect  propositions  of  law. 

His  main  contention  is  that  the  publication 
was  privileged.  We  have  gone  over  the  evi- 
dence with  care,  and  conclude  that  the  Jury 
may  well  have  found  that  defendant  was  actu- 
ated by  express  malice  In  instituting  the  pro- 
ceedings complained  of.  It  appears  that  plain- 
tiff complained  of  the  operation  of  a  creamery 
at  tbe  town  of  Jesup  on  Sunday,  and  that  he 
caused  the  arrest  of  the  corporatkm  operating 
the  same  for  violation  of  the  Sunday  law. 
Defendant  was  interested  In  the  creamery, 
and  was  much  provoked  on  account  of  these 
criminal  proceedings;  and  the  Jury  may  well 
have  found  that  he  filed  the  information  with 
the  board  of  insane  commissionera  for  the 
purpose  of  bringing  plaintiff,  who  was  the 
prosecuting  witness  In  tbe  criminal  proceed- 
ings. Into  disrepute  and  rldlcnlet  t»  the  end 
that  tiie  criminal  preeeedtags  might  be  abat- 
ed, or  for  the  purpose  of  retaliating  upon  the 
plaintiff.  The  Jury  was  perfectly  Justified 
in  finding,  from  the  evidence,  that  the  defend- 
ant would  never  have  made  the  complaint  he 
did  If  It  had  not  been  for  the  criminal  prose- 
cation  Instituted  by  the  plalntur.  It  Is  not 
our  custom  to  set  out  tbe  evidence  from  wh|^ 
we  draw  our  conclusions,  and  there  is  noth- 
ing In  this  case  which  seems  to  require  more 
than  a  statement  of  ultimate  cmtcloalons.  It 
was  for  tbe  conrt  to  determine  whether  the 
publication  was  privileged  or  not,  and,  if  priv- 
il^ied,  whether  absolute  or  conditional;  but  it 
was  for  the  Jury  to  find  whether  the  proceed- 
ing was  Instituted  through  malice.  The  court 
below  held  that  tbe  publication  was  condl- 
tionally  privil^ed,  and  left  it  to  the  Jury  to 
determine  whether  the  iH-oeeedlngs  w^  In- 
Btltoted  through  malice. 

The  case  having  been  pitiperty  submitted, 
and  there  being  sufficient  evidence  to  Justify 
the  verdict,  the  Judgment  is  affirmed. 


BAIiLINGBR  et  al.  v.  CONNABI.B. 
(Supreme  Court  of  Iowa.  Jan.  21,  1897.) 
Wills— An VAXCBMENT— How  Estimated. 
Under  provision  of  a  will  that  all  advance- 
ments to  testator's  sods  should  be  constdered 
part  of  his  estate  in  their  hands,  "the  consider- 
ation named  in  the  conveyance  to  be  consider- 
ed, for  the  purpose  of  settlement,  the  amount 
of  the  advancement,  or,  if  no  snm  is  named,  tbe 
actual  cash  value  of  the  same  at  the  time  of 
the  division  of  the  estate  shall  be  considered 
its  value,"  where  testator  had  conveyed  land 
to  a  son  by  deed  reciting  a  consideration  of 
one  dollar  and  love  and  affection,  and  simultane- 
ously the  son  executed  to  him  a  writing  recit- 
ing the  receipt  of  the  conveyance,  and  the  value 
at  which  the  property  was  estimated,  and  that 
such  sum  was  received  by  him  as  an  advance- 
ment, and  that  be  was  to  be  charged  with  it  If 
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hia  father  died  intestate,  the  advancement  will 
be-  considered  as  of  that  vaiue,  and  not  as  of 
the  value  of  the  land  at  time  of  division  of  the 
estate. 

Appeal  from  district  court,  Lee  county;  A. 
J.  McCrary,  Judge. 

This  appeal  is  by  the  executors  of  the  last 
wHl  of  A.  L.  Connable,  deceased,  from  a  rul- 
ing Bustaiuing  an  exception  to  their  report, 
made  by  Albert  E.  Connable,  one  of  the 
devisees.    Affirmed. 

James  C.  Davis,  for  appellants.  James  H. 
Anderson  and  I.  N.  Waggonner,  for  appdleo. 

GIVEN,  J.  1.  The  will  upon  which  this 
contfutlon  arises  is  the  same  will  considered 
in  the  case  of  these  executoi-s  against  Bid- 
win  H.  Connable,  one  of  the  devisees,  appel- 
lant, affirmed  December  10,  1896.  60  N.  W. 
438.  Said  will  contains  the  following:  "I, 
A.  L.  Connable,  being  of  sound  mind  and 
memory,  knowing  the  uncertainty  of  life,  de- 
siring to  settle  my  estate  upon  my  three  sons, 
Albert  B.  Connable,  Howard  L.  Connable, 
and  Edwin  H.  Connable,  in  equal  parts,  share 
ami  share  alike,  with  as  little  trouble  as  pos- 
sible, do  make  and  ordain  this,  my  last  will 
and  testament  I  hereby  nominate  and  ap- 
point A.  J.  Mathias  and  William  Balllnger 
executors  of  this,  my  last  will  and  testament. 
I  desire  that  my  estate  shall  be  considered 
as  Including  all  advancements  which  I  have 
heretofore  made  to  each  of  my  three  sons,  for 
t]|e  purposes  of  division,  and  that  the  prin- 
cipal amount  advanced  by  me  to  each,  with- 
out any  interest  thereon,  be  considered  as 
part  of  my  estate  in  their  hands,  respectively, 
whether  same  be  evidenced  by  note,  book  ac- 
count by  me,  receipt,  or  cwjveyance  of  real 
estate;  the  consideration  named  in  the  con- 
veyance to  be  considered,  for  the  purpose  of 
settlement,  the  amount  of  the  advancement, 
or,  if  no  sum  Is  named,  the  actual  cash  value 
of  the  same  at  the  time  of  the  division  of 
the  estate  shall  be  considered  its  value.  Aft- 
er my  debts  are  paid,  and  expenses  of  settle- 
ment of  the  estate  and  any  bequests  which  I 
may  make  by  codicil  hereto  are  provided  for, 
it  is  my  desire  that  all  my  estate  be  divided 
equally,  share  and  share  alike,  between  my 
three  sons,  Albert  E.  Connable,  Howard  L. 
Connable,  and  Edwin  H.  Connable;  the  prop- 
erty may  be  divided  in  kind,  the  executors 
making  such  division,  and  designating  the 
part  to  each,  having  regard  to  the  prefer- 
ences or  wishes  of  each,  so  as  to  give  to  each 
an  equal  share  therein,  making  transfers  of 
personal  assets  and  conveyances  of  real  es- 
tate, for  which  purpose  the  title  to  the  real 
esbite  is  hereby  conferred  to  them,  of  all  the 
real  estate  of  which  I  may  die  seised;  their 
decision  to  be  flnal."  To  this  two  codicils  are 
made,  that  need  not  be  further  noticed. 
Among  the  advancements  made  to  appellee, 
Albert  E.  Connable,  was  a  conveyance  of  a 
certain  268-acre  farm  in  Hancock  county,  111. 
The  deed  wa.<!  expt-iited  October  21,  1885.  Al- 
bert executed   to   his   father  a   writing  ac- 


knowledging the  receipt  of  this  coareyance. 
which  writing,  after  describing  the  land,  con- 
cludes as  follows:  "Which  said  property  is. 
estimated  as  of  the  value  of  $10,720,  which 
said  sum,  as  an  advancement  to  me  from  the 
estate  of  my  father,  I,  Albert  K  Gonnalrie. 
do  hereby  acknowledge  receipt  of,  and  up-m 
bis  estate,  should  he  die  intestate,  I  tun  to 
be  charged  with  said  amount  as  having  been 
received  by  me,  and  I  am  to  be  dutrgeable 
with  in  my  share  of  the  estate.  Witness  my 
hand  and  seal,  this  26th  day  of  December. 
188-.  Albert  E.  Connable.  [Seal]  Jannar; 
22,  1886."  The  executors  reported  that,  as 
A.  L.  Connable  did  not  die  intestate,  th<>f 
charged  Albert  E.  Comiable,  on  acooant  of 
this  advancement,  $17,500,  the  actual  vaiae 
of  the  land  at  the  time  the  estate  wras  ready 
for  dlstributton.  To  this  charge,  Albert  E. 
Connable  excepted,  upon  the  ground  that 
said  deed  and  receipt  were  simultaneous,  and 
together  constitute  the  contract,  and  fix  the 
consideration  at  $10,720,  and  conteuds  that 
the  executors  have  no  right  to  charge  him 
any  greater  sum. 

2.  The  deed  recites  a  consideration  of  one 
dollar  and  love  and  affection.  It  is  not  dis- 
puted, however,  that  this  is  as  if  no  sum  was 
named.  Therefore,  taking  the  deed  alone,  i: 
would  come  under  that  provision  in  the  will 
that,  "if  no  sum  is  named,  the  actual  cash 
value  of  the  same  at  the  time  of  the  divisloa 
of  the  estate  shall  be  considered  Its  Taln&" 
The  receipt  from  Albert  to  his  fatber  was 
evidently  executed  and  delivered  as  a  part  of 
the  same  transaction,  and  therefore  the  two 
instruments  must  be  considered  together. 
Thus  considered,  it  is  entirely  clear  that  $10,- 
720  is  the  sum  named  as  the  advancement  to 
be  charged  to  Albert.  It  was  in  considera- 
tion of  Albert's  agreement  to  accept  the  con- 
veyance at  that  sum  as  an  advancement  that 
it  was  made.  Taking  the  deed  and  receipt 
together,  it  is  apparent  that  this  conaidera- 
tloo  was  named.  Therefore,  if  nothing  fur- 
ther appeared,  this  sum  must  control  in  the 
division  of  the  estate.  It  will  be  observed 
that,  by  the  receipt,  Albert  acknowledged  the 
receipt  of  this  advancemrat  to  be  charged  in 
that  sum  should  his  father  die  Intestate  Ap- 
pellants contend  that  the  testator  reserved 
to  himself  the  right  to  tbereaftw  provide  by 
will  a  different  value  to  be  put  upon  said  ad- 
vancement, and  that,  having  died  testate,  his 
will  must  control.  This  contention  may  be 
conceded;  yet  the  question  remains:  Does  the 
will  show  that  the  testator  Intended  that  a 
different  sum  than  that  named  In  the  receipt 
should  be  charged  on  account  of  the  advance- 
ment? The  testator  knew  the  sum  to  which 
he  had  required  Albert's  consent,  and  to 
which  he  had  consented  as  the  consideration 
for  the  conveyance.  His  will  is  that,  "if  no 
sum  Is  named,  the  actual  cash  value  of  the 
same  at  the  time  of  the  division  of  the  estate 
shall  be  considered  its  value."  We  have  seen 
that  a  sum  is  named.  Therefore  this  cLiuso 
of  the  will  does  not  apply,  and  there  is  no 
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provision  In  the  will  toe  dlyldlng  the  estate 
upon  any  other  basis  than  the  consideration 
named,  except  where  no  sum  Is  named.  We 
find  nothing  In  the  will  to  Indicate  an  Inten- 
tion npon  the  part  of  the  testator  that  Albert 
should  be  charged  on  account  of  this  advance- 
ment In  any  other  sum  than  that  named,  to 
wit,  $10,720. 

3.  Authorities  are  cited  to  the  effect  that, 
where  discretion  Is  giyen  executors  under  a 
will.  It  ciEuniot  be  controlled  by  the  courts, 
unless  there  be  a  refusal  to  exercise  It,  or 
fraud  In  its  exercise.  It  is  argued  that,  as 
these  execotmrs  have  acted  In  good  faith  In 
this  matter,  the  court  has  no  power  to  In- 
terfere with  thrfr  discretion.  Where  the 
thing  to  be  done  Is  fixed  by  the  will,  they 
have  no  discretion,  but  must  do  that  which 
the  will  requires.  We  have  seen  that.  In  the 
view  we  take  of  this  will,  it  requires  that  Al- 
bert B.  Connable  shall  be  charged  with  flO,- 
730  on  account  of  this  advancement.  There- 
fore the  executors  have  no  discretion  to  exer- 
4-lse  as  to  the  amount  Our  conclusion  is 
that  the  Judgment  of  the  district  court  must 
be  affirmed. 


CLAYTON  COUNTY  v.  HERWIG  et  aL 
(Supreme  Court  of  Iowa.    Jan.  22,  1897.) 

EgCITT — JdRISDICTIOS— IXJOS0TIO5 — Abatehbnt 
OF  NUISAXCB. 

In  a  Bait  by  a  county  to  correct  a  descrip- 
tion in  a  deed  of  land  convened  to  it  for  a  road, 
injunction  against  obstruction  of  the  highway 
may  be  also  sought  and  had,  though  there  be 
remedy  at  law  therefor  by  abatement  of  nui- 
sance, or  though  defendant  be  punishable  crim- 
inally for  the  obstruction. 

Appeal  from  district  court,  Clayton  county; 
A.  N.  Hobson,  Judge. 

This  is  an  action  in  equity  to  reform  a  deed 
by  correcting  a  description  so  that  it  will  ex- 
press the  real  Intent  of  the  parties  to  the  con- 
veyance. In  1877,  the  county  purchased  of 
Phcebe  and  inien  Gordon,  the  then  owners  of 
the  land,  a  piece  of  ground  for  a  public  high- 
way. A  mistake  was  made  In  describing  the 
land  purchased.  The  land  In  fact  purchased 
was  fenced  out  by  the  grantors,  and  set  apart 
for  highway  purposes.  It  has  ever  since  been 
used  by  the  public  as  a  highway,  and  recog- 
nized as  a  public  highway  by  the  proper  au- 
thorities. In  1895  the  Gordons  sold  their 
land,  from  whith  this  purchase  by  the  county 
was  made,  to  the  defendant  Kate  Herwig. 
Defendant,  when  she  made  the  purchase,  knew 
what  land  belonged  to  the  county.  The  de- 
fendants removed  the  fence  on  the  line  of  the 
highway,  and  obstructed  and  impeded  travel 
thereon,  by  placing  posts  and  wire  on  and 
across  the  same,  and  by  ploughing  it  up.  The 
petition  prays  for  a  reformation  of  the  deed, 
and  asks  that  the  defendants  be  enjoined  from 
Interfering  with  the  free  use  of  said  highway, 
and  that  they  be  required  to  remove  all  fences 
and  obstructions  placed  by  them  thereon.  The 
defendants  moved   to   strike  certain   allega- 


tions from  the  petition,— the  allegations  that 
the  Gordons  bad  fenced  out  and  set  apart  to 
the  county  and  the  public  said  strip  of  land; 
also,  all  that  part  of  the  prayer  which  asks 
an  Injunction  and  the  removal  of  obstructions. 
The  grounds  of  the  motion.  In  brief,  are  that 
the  allegations  set  out  a  cause  of  action  for 
which  there  is  a  plain,  speedy,  and  adequate 
remedy  at  law;  that  the  facts  pleaded  are  Ir- 
relevant, and  a  statement  of  evidence  only; 
that  the  portion  of  the  prayer  sought  to  be 
stricken  asks  for  relief  to  which  plaintiff  Is 
not  entitled  in  this  action.  The  court  over- 
ruled the  motion,  and  the  defendants  excepted 
and  appeal.    Affirmed. 

Davidson  &  Cook,  for  appellants.  J.  E. 
Corlett,  for  appellee. 

KINNE,  C.  J.  Appellants*  contention  is  that 
the  allegations  sought  to  be  stricken  out,  when 
taken  In  connection  with  other  parts  of  the 
petition,  show  facts  constituting  a  nuisance, 
for  which  a  remedy  Is  afforded  by  sections  4092 
and  4093  of  the  Code,  and  that  the  action  is 
Improperly  Joined  with  an  action  in  equity  to 
reform  the  deed.  In  other  words,  they  claim 
that  the  remedy  of  an  Injuqctlon  to  restrain 
the  obstruction  of  a  highway  cannot  be  had 
in  an  equitable  action  to  correct  the  convey- 
ance, because  the  acts  sought  to  be  enjoined 
may  constitute  a  nuisance  within  the  provi- 
sions of  the  criminal  law.  This  court  has  re- 
peatedly decided  that  the  remedy  by  Injunc- 
tion exists,  even  though  one  may  have  an  ac- 
tion at  law  to  enjoin  or  abate  a  nuisance. 
Bushnell  v.  Kobeson,  62  Iowa,  546,  17  N.  W. 
888;  Moore  v.  Railway  Co.,  76  Iowa,  266,  39 
N.  W.  390;  Grlbben  v.  Hansen,  69  Iowa,  256, 
28  N.  W.  584;  Ewell  v.  Greenwood,  26  Iowa, 
379;  Holmes  v.  Calhoun  Co.  (Iowa)  60  N.  W. 
146,  and  cases  dted;  Shirely  v.  Railroad  Co., 
74  Iowa,  109,  37  N.  W.  133.  It  was  held  tai 
Bushnell's  Case  that  this  equitable  remedy 
had  been,  by  C:k>de,  {  2508,  preserved,  and  that 
thereby  the  legal  remedy  might  be  made  more 
effectual.  No  reason  appears  why  the  same 
rule  will  not  apply  to  a  case  like  that  at  bar. 
If  It  should  be  conceded  that  the  defendants 
might  be  punished  for  the  crime  of  obstruct- 
ing the  highway.  It  Is  no  reason  why,  In  such 
a  suit  as  this,  they  may  not  be  enjoined,  if  It  Is 
found  that  they  have  committed  the  acts  com- 
plained of,  and  thereby  prevented  from  a  con- 
stant repetition  of  them.  Furthermore,  a 
court  of  equity  having  Jurisdiction  for  the  pur- 
pose of  correcting  the  deed,  the  relief  sought 
by  injunction  Is  Incidental  thereto;  and  It  is 
the  policy  of  such  couits,  when  Jurisdiction 
Is  once  obtained,  to  retain  It  until  the  contro- 
versy Is  settled.  As  is  said  In  Insurance  Co.  v. 
MeCrea,  4  G.  Greene,  230,  "It  is  within  the  pe- 
culiar province  of  that  court  [equity]  to  cor- 
rect mistakes,  and  relieve  against  errors  of  this 
kind;  and,  having  got  Jurisdiction  for  that 
purpose,  they  have  power  to  go  on  and  com- 
plete the  remedy,  even  though,  by  so  doing, 
they  decide  upon  matters  purely  pertaining  to 
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courts  of  law."  McDowell  v.  Uoyd,  22  Iowa, 
450;  Stapleton  t.  King,  40  Iowa,  284.  The 
eases  cited  by  appellants  are  not  applicable. 
The  ruling  of  the  court  was  oorrect,  and  in 
harmony  with  the  holdings  of  this  court  Af- 
flrmed. 


BARRETT  et  at.  r.  KEVANB  et  aL 
(Supreme  Court  of  Iowa.    Jan.  2S,  1397.) 

TaZATIOS — tiOYEKNUXNT    LANDS— WheX     BecOMB 

Taxable  —  Pkesuhftio:*  Kaisid  bv  Tax 

UBBD— DBSTnL-CTIOX   OF    Uecords. 

1.  Under  Revision  I860,  {  711,  aubd.  7,  pro- 
Tiding  that  "govemmeut  lands  entered  or  lo- 
cated shall  not  be  taxed  fof  the  year  in  which 
the  entry,  location  or  purchase  was  made";  and 
section  712,  making  all  real  estate  not  exempt 
by  the  preceding  section  subject  to  taxation,^ 
lands  entered  in  18C9  were  not  exempt  from 
taxation  for  the  year  1870. 

2.  Under  Code,  §  897,  proTidlaK  that  a  tax 
deed  is  presumptiTc  evidence  that  the  land  was 
subject  to  taxation,  and  liad  been  listed  and 
assessed,  the  fact  that  the  county  records  do 
not  show  that  th^  land  was  assessed  for  the 
year  1870  will  not  overcome  the  presumption 
<^  validity  of  sale  for  taxes  of  such  yeojr,  where 
a  large  part  of  the  county  records,  induding 
the  assessor's  books,  were  destroyed  by  fire  in 
1877. 

Appeal  from  district  court,  Buena  Tlsta 
county;  Lot  Thomas,  Judge. 

Action  in  equity  to  redeem  land  from  tax 
sale,  and  for  general  equitable  relief.  There 
was  a  hearing  on  the  merits,  and  a  decree 
in  favor  of  the  defendants.  The  plaintiffs 
appeal. 

T.  D.  Higgs  and  F.  J.  :foown,  for  appel- 
lants. James  De  Land  and  A.  D.  Bailie,  tot 
appellees. 

ROBINSON,  J  Ob  the  17th  day  of  Jnme, 
laao,  C<»Terse  Barrett  entered  the  S.  ^  of 
section  22  In  township  No.  82  N.,  of  range 
No.  37  W.,  tn  Buena  Vista  county,  and  In 
January  of  the  next  year  a  patent  therefor 
was  issued  to  htm.  On  the  24th  day  of  De- 
cember, A.  D.  1873,  he  died  intestate,  leav- 
ing a  widow  and  two  minor  sons.  The  lat- 
ter have  become  of  legal  age,  and  are  plain- 
tiffs in  this  action.  They  allege  that  they 
are  the  owners  of  the  land  described.  The 
defendants  Thomas  Kevane,  James  Kevane, 
Catherine  Carney,  and  R.  H.  Brown  dalm 
to  own  the  land  by  virtue  of  certain  tax 
deeds.  One  of  those  was  issued  tn  October, 
1874,  and  purports  to  convey  all  of  the  half 
section  excepting  the  northwest  quarter  of 
the  east  half,  on  account  of  a  sale  made  In 
October,  1871,  for  delinqa«it  taxes  of  the 
year  1870.  .  Another  was  issued  In  May,  A. 
D.  1877,  and  purports  to  convey  the  north- 
west quarter  of  the  east  half  of  the  half  sec- 
tion, on  account  of  a  sale  for  dellnqaent 
taxes  made  in  February,  A.  D.  1874.  A  third 
tax  deed  was  issued  in  August  A.  D.  187U, 
and  purports  to  convey  the  sooth  half,  and 
the  northeast  quarter  of  the  east  half,  and 
the  west  half,  of  the  half  section,  on  account 


ot  a  sale  for  delinquent  taxes  made  in  Octo- 
ber, 1875.  The  defendants  named  claim  to 
be  the  owners  of  the  title  conveyed  by  those 
deeds,  and  by  a  quitclaim  deed  for  the  half 
section  executed  by  the  widow  of  Converse 
Barrett  in  the  yeax  1877,  and  ask  tbat  the 
title  to  the  land  be  quieted  in  tbem  aceortlins 
to  their  respective  interests.  The  etistr.Li 
court  adjudged  that  the  plaintiffs  w^r«  n<^; 
entitled  to  any  relief,  and  quieted  the  title 
to  the  land  in  the  defendants  as  prayed. 

1.  The  petition  of  the  plaintiffs  attacks  but 
one  tax  sale,— that  for  the  delinquent  taxes 
of  the  year  1870,  made  In  the  year  1871.    The 
grounds  upon  which  the  sale  is  said  to  have 
been  illegal  are  substantially  as  follows:    >i> 
Tltat  the  land  was  not  subject  to  taxat;«o 
for  the  year  1870;  (2)  that  it  was  not  in  fa-i 
listed  for  taxation,  nor  assessed,    for   tbat 
year;  (3)  that  the  sale  was  fraudulently  con- 
ducted, in  that  all  the  parties  who  bid  at  tlie 
sale  agreed  not  to  bid  against  each  oth^. 
and  to  Blaare  tiie  sales  between  them.    Tiiei^ 
is  no  evidence  whatever  to  sustain  the  last 
ground,  and  it  will  not  l>e  further  considered. 
1  be  statute  in  this  state  in  force  in  the  year 
1870  provided  that  "government  lands  enter- 
ed or  located,    *    *    •   shall  not  be  taxed  for 
the  year  In  which  the  entry,  location  or  pur- 
chase  was   made."     Revision    I860,    f  711. 
subd.  7.     As  has  beea  stated,  the   Innd  in 
questloa  was  entered  in  the  year  ISSU,  and 
under  the  provision  quoted  was  not  taxable 
for  that  year.    But  the  UablUty  of  land  for 
taxation  does  not  depend  upon  the  lasae  of 
a  patent.    In  many  cases  it  is  taxable  before 
the  patent  issues.     Uoodnow  v.   Wells,  «• 
Iowa,  659,  25  N.  W.  8S4.    Section  712  cf  the 
Revision  of  1860  made  all  real  property  not 
exempted  from   taxation   by  the   preceding 
section  subject  to  taxation.    As  that  only  re- 
lieved the  land  in  question  from  taxation 
prior  to  and  for  the  year  It  was  entered  or 
located,  it  was  subject  to  taxation  (or  the 
year  187a     Section  720  of  the  Revision  of 
1800  required  all  real  property  subject  to 
taxation  to  be  listed  for  that  purpose  in  the 
year  1801,  and  every  second  year  tha:«after. 
and  provided  that  in  each  year  in  which  real 
estate  was  not  regularly  assessed  it  should 
be  the  duty  of  the  assessor  "to  list  and  value 
any  real  property  not  included  in  the  previ- 
ous assessment"    In  case  real  estate  subject 
to  taxation  liad  been  omitted  from  asc^ss- 
ment  by  the  offioer  whose  dui^  it  was  to  as- 
sess it  the  county  treasurer  was  required  to 
assess  it    Section  752.    It  follows  from  what 
we  have  said  that  not  only  was  tjie  land  in 
question  taxable  for  the  year  1870,  but  the 
law  required  that  it  be  listed  and  assessed 
for  that  year. 

2.  The  claim  of  the  plaintiffs  that  the  land 
was  not  assessed  for  the  year  1870  is  based 
upon  the  fact  that  the  records  of  Baena  Vis- 
ta county  do  not  show  that  it  was  so  assess- 
ed; but  it  is  shown  without  dispute  that  the 
courthouse  of  the  county,  and  nearly  all  of 
the  public  records  therein  contained,  were  ' 
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-destroyed  by  fire  in  Janaary,  1877.  Some  ac- 
-count  books  of  the  treasurer's  office,  and  a 
record  book  containing  proceedings  of  the 
l>oard  of  Buperriaors,  the  tax-sale  books, 
some  account  books,  and  a  few  others  be- 
longing to  the  auditor's  office,  were  also  sav* 
«d;  but  all  other  records  belonging  to  these 
two  offices,  including  assessor's  books,  were 
<Jestroyed.  The  tax  deeds  are  presnmptlve 
evidence  that  tbe  land  in  question  w«s  sub- 
ject to  taxation  for  tbe  year  for  the  deliii- 
<iuent  taxes  of  which  it  was  sold;  tliat  tbe 
taxes  were  not  paid  before  the  respective 
•ales;  that  tbe  land  had  not  been  redeemed 
from  the  sales  when  tbe  deeds  were  issued; 
tbat  tbe  land  bad  been  listed  and  assessed, 
the  taxes  levied,  and  the  land  duly  advertis- 
«d  for  sale;  and  that  it  was  sold  for  taxes 
«s  stated  In  the  deeds.  Ciode,  i  8U7.  Tbe 
presumptions  ttans  aottaorlEed  have  not  been 
overcome  by  the  plaintiffs.  The  fact  that 
the  county  records,  as  they  now  exist,  fail 
to  show  these  things  to  have  been  done 
'whidi  tbe  tax  deeds  require  us  to  presume 
were  done,  is  entitled  to  no  weight,  in  view 
of  tbe  destruction  of  the  records  shown. 
The  record  of  tbe  proceedings  of  the  board 
of  supervisors  wbicb  was  preserved  shows 
tbat  the  taxes  for  tbe  year  1870  were  duly 
levied  at  the  time  and  in  tbe  manner  requir- 
ed by  law,  and  none  of  the  records  preserved 
tend  to  rebnt  in  any  manner  the  i>resump- 
Cions  which  the  tax  deeds  authorise.  We 
-conclude  tliat  tlie  ptaintifTs  have  failed  to 
show  any  iUegality  tn  the  tax  sales  and  tax 
deeds  which  tbey  have  attacked,  and  tbat 
the  decree  of  the  district  court  is  fully  sus- 
tained by  the  evidence. 

This  conduslon  makes  it  unnecessary  to 
consider  tbe  elfect  of  the  various  deeds  un- 
der which  the  defendants  claim,  and  which 
«re  not  alleged  to  be  Invallil,  had  tbe  plain- 
tiffs been  successful  as  to  tbe  sale  and  deed 
«f  which  they  complain;  and  it  is  not  neces- 
eary  to  determine  other  questions  discussed 
by  the  couoseL  We  do  not  find  in  them  any- 
thing material  to  the  disposition  of  the  case. 
Tbe  decree  of  tbe  district  court  Is  atUrmed. 


HARTNBT  T.  JORDAN  et  al. 
(Sjipreme  Court  of  Iowa.    Jan.  28,  1887.) 

CHATTKL    MoUTOAOES  —  POUECLOSUBB — JUDOMBNT. 

In  an  action  to  foreclose  an  nnreconlml 
chattel  mortgage,  in  which  one  of  the  defend- 
ants, in  a  cross  petition,  asked  that  his  subse- 
quent mortgage  be  declared  snperior,  it  appear- 
ed that  the  mortgagor,  In  executing  defendant's 
mortgage.  Intended  to  defeat  plaintiffs;  and 
the  evidence  warranted  tbe  conclusion  that  it 
was  not  taken  in  good  faith.  The  mortgagor 
made  no  defense.  Hdd,  that  it  was  error  to 
diemiss  the  cross  petition,  instead  of  rendering 
Judgment  on  it  against  the  mortgagor. 

Appeal  from  district  court,  Crawford  coun- 
ty; G.  W.  Paine,  .Judge. 

Action  for  foreclosure  of  chattel  mortgage. 
Defendant  Jordan,  in  cross  petition,  asks  tbat 


bis  cbattd  mortgage  be  declared  superior.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed. 

J.  P.  Conner,  for  appellant  Shaw  &  Kuebn- 
le,  for  appellee.  , 

LADD,  J.  The  defendant  Howard,  on  June 
28,  1893,  executed  to  one  Howell  a  chattel 
mortgage  to  secure  the  purchase  price  of  $300, 
covering  a  team,  harness,  and  "bus,"  and  this 
mortgage  was  afterwards  assigned  to  plain- 
tiff. It  was  never  recovered.  Howard  also 
executed  to  Jordan  a  chattel  mortgage  cov- 
ering tbe  same  property,  to  secure  the  paym^it 
of  |:275,  December  8th,  the  same  year.  The 
defendant  Laub  bad  a  claim  for  keeping  the 
horses,  which  is  not  In  dispute.  Unless  it  ap- 
peared on  the  trial  that  tbe  mortgage  of  Jor- 
dan was  fraudulent,  or  that  Jordan,  before 
he  took  the  same,  had  notice  of  tbe  plalntifTs 
mortgage,  the  mortgage  of  Jordan  would  be 
entitled  to  priority.  The  evidence  fully  dis- 
closes that  Howard,  in  executing  the  mort- 
gage to  Jordan,  intended  to  defeat  the  mort- 
gage of  plaintiff.  Much  of  the  consideration 
of  Jordan's  mortgage  appears  to  be  trumped 
up,  and  his  whole  story  is  full  of  contradic- 
tions. His  testimony,  In  connection  with  the 
surrounding  circumstances,  warrants  the  con- 
clusion tbat  tbe  mortgage  was  not  taken  lu 
good  faith.  In  entering  tbe  decree,  however, 
the  district  court  dismissed  Jordan's  cross-peti- 
tion entirely.  Judgment  should  have  been 
rendered  against  Howard  thereon,  as  be  made 
no  defense.  With  this  modification,  tbe  de- 
cree should  be  affirmed.  Modified  and  af- 
firmed. 


DAVIS  T.  CALDWELL  et  al. 

(Supreme  Court  of  Iowa.    Jan.  25,  1897.) 

BeFEUEScE  — Jdkisdiotion  or  BcrsREE — ESTOP- 

PEU 

1.  A  referee  has  no  Jurisdiction  to  act  after 
the  time  he  was  required,  in  tbe  order  of  ap- 
pointment, to  make  nis  report. 

2.  A  party  assenting  to  a  continuance  by  tbe 
referee  beyond  the  time  he  was  required  to 
make  his  report,  and  appearing  and  taking  part 
in  the  hearing  without  olijet-tion,  is  not  eatc^ped 
to  deny  tbe  jurisdiction  of  the  referee.  Ooodale 
V.  Case,  82  N.  W.  414,  71  Iowa,  434,  foUewed. 

Appeal  from  district  court,  Shelby  county; 
Walter  1.  Smith,  Judge. 

Action  in  equity  to  recover  an  amoimt  al- 
leged to  be  due  on  a  promissory  note,  and  to 
foreclose  a  mortgage  given  to  secure  its  pay- 
ment. Tbe  defendants  admitted  giving  tbe 
note  and  mortgage,  but  pleaded  payment  and 
other  defenses.  A  referee-  was  appointed  to 
take  tbe  evidence  and  make  a  report  He 
did  so,  but  on  tbe  motion  of  the  plaintiff  bis 
report  was  stricken  from  the  files,  and  the 
defendants  appeal  from  tbat  order.  Affirm- 
ed. 

Byers  &  Lockwood,  for  appeUanfaLQCL,  W. 
Culllson,  for  appeUet^  ^d 
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ROBINSON,  J.  The  referee  was  appoint- 
ed  on  the  5th  day  of  February,  1892,  and  the 
record  of  the  appointment  is  in  words  as  fid- 
lows:  "It  appearing  to  the  court  that  this 
cause  is  a  proper  one  for  reference,  requir- 
ing an  accounting,  it  is  ordered  that  the  par- 
tial submission  had  herein  be  set  aside,  and 
L.  W.  Ross,  Esq.,  is  hereby  appointed  ref- 
eree to  talce  evidence  and  report  herein  be- 
fore the  1st  day  of  the  next  term  of  this 
co«rt"  The  1st  day  of  the  next  term  of 
court  was  Harch  29,  1892.  The  referee  ap- 
pointed took  the  required  oath,  and  gave  the 
parties  in  interest  notice  that  he  would  com- 
mence the  hearing  of  the  case  on  the  lOtb  day 
of  March,  1892,  in  Avoca.  The  parties  ap- 
peared by  their  attorneys  at  the  time  and 
place  named,  and  the  taking  of  evidence  was 
rommencea.  At  the  end  of  the  next  day  the 
attorney  who  represented  the  plaintiff  stated 
that  he  had  been  called  to  a  distant  part  of 
the  state,  and  aslted  that  the  further  taking 
of  evidence  be  continued  to  a  further  day, 
to  be  fixed  by  the  referee.  The  request  was 
assented  to  by  the  defendants,  and  granted 
by  the  referee.  On  the  22d  day  of  March 
the  referee  fixed  March  24th  as  the  day  on 
which  to  commence  the  further  hearing  of 
the  case,  and  the  parties  to  it  were  notified 
accordingly.  The  time  was  not  satisfactory 
to  the  attorney  for  the  plaintiff,  and  he  re- 
quested that  a  later  date  for  the  hearing  be 
fixed.  That  was  done,  and  the  referee  fix- 
ed April  8,  1892;  but  that  date  was  not 
satisfactory  to  either  party,  and  the  28th 
day  of  the  same  month  was  fixed,  and  the 
hearing  was  resumed  at  that  time,  and  the 
taking  of  evidence  was  then  concluded,  both 
parties  appearing  without  objection  and  tak- 
ing part  in  the  examination.  When  it  was 
finished  the  parties  stipulated  that  an  ab- 
stract should  be  prepared,  and  arguments  be 
completed  by  the  15th  day  of  June.  That 
time  was  further  extended  by  agreement  of 
parties,  and  the  report  of  the  referee  was  not 
filed  until  the  15th  day  of  Februarj-,  1893. 
All  the  continuances  had  were  assented  to 
by  both  parties,  and  no  objection  to  the  de- 
lay in  preparing  and  filing  the  report  appears 
to  have  been  made  until  after  it  was  filed. 
On  the  28Th  day  of  March,  1893,  the  plain- 
tiff, by  motion,  asked  the  court  to  strike  the 
report  from  the  flies,  because  not  filed  with- 
in the  time  specified  in  the  order  which  ap- 
pointed the  referee.  The  motion  was  sus- 
tained, and  we  are  now  asked  to  review  that 
ruling. 

The  question  thus  presented  is  not  an  open 
one  in  this  state.  The  right  of  a  referee  to 
make  a  report  after  the  time  in  which  he 
was  required  to  do  so  by  the  order  of  the 
court  was  considered  In  Goodale  t.  Case,  71 
Iowa,  43i,  32  N.  W.  414;  and  it  was  there 
held  that,  when  the  time  so  fixed  expired,  bis 
authority  to  act  as  referee  was  at  an  end, 
and  that  a  report  made  after  that  time 
should  not  be  received.  That  holding  finds 
support  m  De  Long  t.  Stahl,  IS  Kan.  658,  in 


which  the  supreme  court  of  Kansas,  in  con- 
sidering the  report  of  a  referee  made  after 
the  time  fixed  by  the  order  of  the  ccort  fur 
making  (t,  said:    "The  referee  is   an   offlcvr 
whose  powers  and  duties  are  created  by  ti>> 
order  of  the  coiurt.     If   he  go   outside    the 
limits  of  that  order,  his  acts  are  void.    'When 
the  time  within  which,  by  the  terms  of  thK 
order,  he  must  act,  have  expired,  his   office 
has  ceased,  and  his  powers  are  ended.    Xeith- 
er  party  is  obliged  to  take  any  f  nrtber  notice 
of  the  reference.    Here  he  was  ordered   t<i 
make  his  report  by  a  specified  time.     When 
that  time  had  passed  without  the  flUng  of  a 
report,  his  powers  as  a  referee  were  at  an 
end,  and  any  further  action  was  as  though 
no  order  of  reference  had  been   made.    Nor 
did  the  confirmation  of  the  report  make  valid 
that   which   was   before   void.     The    report, 
when  filed,  was  no  more  than  a  volunteer 
report,  and  a  court  cannot,  by  confirmatloo, 
breathe  life  into  such  a  document."     It  is 
said,  however,  that  the  appellee  in  tills  case 
is  estopped  to  question  the  authority  of  the 
referee  to  act  in  this  case,  by  his    conduct 
In  appearing  before  the  referee,   and  taking 
part  In  the  hearing,  after  the  time  allotted 
for  making  the  report  had  expired,   without 
objection.     It  appeared  in  Goodale  ▼.    Ctese. 
supra,  that  the  plaintiff,  who  there  objected 
to  the  report  of  the  referee,  'had  appeared  be- 
fore him  after  the  time  within  which  he  was 
authorized   to  act   had  exi^red,    and    given 
testimony.     Bot   this   court   said,    in    effect, 
that,  as  the  referee's  authority  had  expired. 
It  was  not  revived  by  the  presumed  assent 
of  the  plaintiff.    The  referee's  lack  of  power 
in  such  a  case  is  jurisdictional,  and  the  de- 
fect cannot   be  supplied   by  agreement   of 
parties.    In  that  respect  it  differs  from  the 
defects   which   were   involved    in    nomerons 
cases  cited  by  the  appellants,  as  an  irregular- 
ity in  the  submission,  a  failure  of  the  referee 
to  take  the  required  oath,  an  Insufficient  no- 
tice of  bearing,  and  other  defects  of  a  simi- 
lar character.     A  few  of  the  anthcalties  cited 
tend  to  support  the  claim  of  the  appellants 
that  a  party  may  be  estopped  by  bis  con- 
duct from    objecting  to  the    actions  of  the 
referee  taken  after  the  proper  time,  but  we 
are  not  inclined  to  overrule  the  case  of  Good- 
ale V.  Case,  which  we  regard  as  conclusive 
against  the  claim  of  the  appellants. 

One  further  point  may  be  noticed:  On  the 
31st  day  of  March,  1882,  two  days  after  the 
expiration  of  the  time  fixed  for  filing  the 
report,  the  court  made  an  order  in  this  case 
as  follows:  "It  is  ordered  that  the  per  dipin 
of  the  several  reporters  heretofore  or  here- 
after acting  for  the  referee  herein  be  taxed 
to  Shelby  county."  But  this  order  did  not 
purport  to  extend  the  time  In  which  the  ref- 
eree was  authorized  to  act,  and  the  words 
"or  hereafter,"  as  used,  cannot  be  given  that 
effect.  It  is  possible  that  such  an  extension 
was  contemplated  by  the  parties,  and,  had 
it  been  given,  the  order  qnoted  wotild  hare 
provided  for  the  payment  of  services  render- 
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ed  by  the  reporters  during  the  extended  time; 
but  the  court  failed  to  nialie  an  order  grant- 
ing the  referee  additional  time  in  which  to 
act.  We  conclude  that  the  order  of  the  dis- 
trict court  from  which  this  appeal  was  taken 
is  correct,  and  it  is  affirmed. 


WILSON  T.  RIDDICK  et  al. 

(Supreme  Court  of  Iowa.    Jan.  26,  1897.) 

Appbal — Objection  »ot  Raised  Below  — Spe- 
cific PEBroBMANCB —  Contract  por  Sale  of 
l^ASns — Vakiaxcb  in  Dkbckiptios— Statute  o» 

FbaUDS— iDBNTiriCATIOS    BT    FAHOL— EsTOPPSU 

1.  On  appeal  from  a  decree  against  a  rendor 
for  specific  performance,  the  vendor  cannot  first 
object  tliat  the  land  to  be  coureyed  is  bis  home- 
stead, and  that  bis  wife  did  not  sign  the  con- 
tract for  conreyance. 

2.  Where  a  contract  for  the  sale  of  lands 
desianated  the  several  tracts  by  name,  and  for 
further  description  gave  the  names  of  the  own- 
ers of  adjoining  tracts  forming  the  boundaries 
of  the  lands  sold,  a  deed,  in  wtiich  there  is  a 
Tariance  as  to  the  l>oundaries,  is  not  objection- 
able for  nonoompUanc'e  with  the  contract. 

3.  Code  1873,  f|  36G3,  3064,  declaring  that  no 
evidence  of  a  contract  for  the  transfer  of  an  in- 
terest in  lands  shall  be  competent  unless  in 
writing,  etc.,  does  not  render  inadmissible  parol 
evidence  as  to  the  identity  of  lands  described  in 
such  contract. 

4.  Defendant  contracted  to  convey  land  to 
plaintifif  at  a  fixed  prict  per  acre.  The  deed 
was  submitted  to  plaintiff  tor  examination,  ami 
it  appeared  therefrom  that  there  was  a  small 
shortage  in  acreaRe,  and  that  title  was  not  in 
defendant,  but  in  his  wife,  who  signed  the  deed. 
No  objection  was  made  by  plaintiff,  and  the 
deed  was  deposited  in  escrow  as  agreed.  Held, 
that  pinintift  was  estopped  from  afterwards  ob- 
jecting to  the  shortage  and  the  condition  of 
title  as  a  ground  for  rescission. 

Appeal  from  district  court,  Buena  Vista 
county;   Lot  Thomas,  Judge. 

The  parties,  Wilson  and  Riddick,  entered  In- 
to a  written  agreement  for  the  exclmnge  of 
real  estate,  the  plaintiff  to  pay  the  difference 
in  the  Talues.  Deeds  were  to  be  placed  in 
escrow  to  await  the  completion  of  the  trans- 
action. Plaintiff's  deed  was  placed  in  the 
First  National  Bank  of  Storm  Lake,  which 
bank  is  a  party  defendant  Plaintiff  brings 
tbls  action  representing  a  breach  of  the  con- 
tract for  the  exchange  of  lands,  and  asks  an 
Injunction  to  restrain  the  defendant  bank 
from  delivering  the  deed,  and  that  the  con- 
tract be  set  aside.  Tlie  defendant  Riddick  ad- 
mits the  contract  for  the  excliange  of  lands, 
denies  a  breach  thereof  on  bis  part,  and,  by 
way  of  cross  action,  avers  a  performance  on 
his  part,  or  a  readiness  so  to  do,  and  asks  a 
decree  for  specific  i)erformance  against  plain- 
tiff. The  district  court  gave  a  decree  for  de- 
fendant, and  the  plaintiff  appealed.    Affirmed. 

T.  D.  Higgs  and  0.  D.  Goldsmith,  for  ap- 
pellant 0.  A.  Irwin  and  A.  D.  Bailie,  for  ap- 
pellees. 

GRANGER,  J.  1.  The  tacts  essential  to  a 
conclusion  are  quite  extended.  They  were 
fonnd  by  tbe  district  court,  and,  slightly  mod- 


ified, they  are  without  dispute.    They  are  as 
follows: 

(1)  On  the  30th  day  of  July,  18&4,  the  plain- 
tlir  and  the  defendant  T.  K.  Ulddlck  entered 
into  a  written  contract  by  which  said  defend- 
ant agreed  to  sell  to  the  plaintiff  certain  tracts 
of  land  situated  in  Fayette  county,  Tenn., 
civil  district  No.  4,  and  described  as  follows: 
The  Boyd  place,  containing  690  acres;  the 
Watkins  place,  containing  801  acres;  the  Hall 
place,  containing  670  acres;  the  Dickinson 
place,  containing  577  acres;  'the  Salmon  Mills 
place,  containing  200  acres;  the  Stewart  place, 
containing  89  acres;  the  Winfrey  place,  con- 
taining 152%  acres,— total,  3,l8o\i  acres,— at 
the  price  of  57.75  per  acre  for  the  entire  3.- 
186V^  acres,  which  said  land  the  plaintiff 
agreed  to  purchase  and  pay  for  as  follows: 
By  warranty  deed  to  property  then  owned 
by  him  In  tbe  town  of  Storm  Lake,  Buena 
Vista  coimty,  Iowa,  at  the  agreed  price  of 
15,700;  by  cash  to  be  paid  January  1,  1895, 
$5,000;  by  note  due  January  1,  1896,  $3,496.- 
90;  by  note  due  January  1,  1897,  ^496.90; 
by  note  due  January  1,  1898,  $3,496.90;  by 
note  due  January  1,  1809,  $3,496.90.  The  land 
is  further  described  as  lying  on  both  sides  of 
the  Somerviile  and  Covington  road,  and  bound- 
ed generally  as  follows:  On  the  north  by  the 
lands  of  J.  S.  Rhea  and  Mrs.  Harvey  and  Mrs. 
Morris;  on  tbe  east  by  tbe  lands  of  Bubanks, 
Mr.  Morris,  and  Hobson  estates;  on  the 
south  by  the  lands  of  Rorang,  Reichart,  Win- 
frey, and  Watkins;  on  the  west,  by  the  lands 
of  Williams,  WUson,  and  Robertson. 

(2)  The  defendant  also  agreed  to  furnish  the 
plaintiff  an  abstract  of  the  title  to  said  lands 
on  or  before  the  15th  day  of  August,  1894,  and 
to  execute  a  warranty  deed  for  said  land  to 
Wilson,  and  deliver  the  same  to  the  Fayette 
County  Bank,  of  Somerviile,  Tenn.,  on  or  be- 
fore August  20,  1894.  And  the  plaintiff,  WU- 
son, was  to  furnish  the  defendant  an  abstract 
of  title  to  his  Storm  Lake  property,  and  exe- 
cute a  warranty  deed  for  the  same  to  Riddick 
on  or  before  the  20th  day  of  August,  and  de- 
liver the  same  to  the  First  National  Bank  of 
Storm  Lake,  Iowa. 

(3)  Wilson  was  further  required  to  execute 
to  Riddick  promissory  notes  for  the  last  four 
payments  to  be  made  on  the  land,  to  be  secur- 
ed by  vendor's  lien  retained  on  the  land.  And 
also  to  secure  to  Riddick  the  payment  of  the 
$5,000  to  be  paid  January  1,  1805,  by  deposit- 
ing with  the  cashier  of  the  First  National 
Bank  of  Storm  Lake  notes  or  other  valuable 
securities  of  the  value  of  $5,000,  and  to  pro- 
cure and  forward  to  Riddick  a  certificate  of 
said  cashier  that  said  notes  or  securities,  prop- 
erly Indorsed,  and  made  negotiable,  had  been 
deposited  on  or  before  the  15th  day  of  Au- 
gust, 1894. 

(4)  Possession  of  the  property  on  both  sides 
were  to  be  delivered  on  January  1,  1895,  and 
at  that  time  an  exchange  of  papers  was  to 
be  held. 

(5)  On  or  prior  to  August  8,  1894,  the  plain- 
tiff executed  a  deed  to  the  Storm  Lake  prop- 
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erty  to  Rlddlck  In  accordance  with  the  terms 
of  said  contract,  and  dep(jslted  the  same  with 
the  First  National  Bank  of  Storm  Lake,  and 
at  the  same  time  deposited  with  said  bank  the 
sum  of  $5,000,  and  caused  a  notification  there- 
of to  be  made  by  the  president  of  said  bank, 
and  sent  to  the  defendant  Rlddlck,  notifying 
him  that  the  plaintiff  had  placed  in  said  bank, 
as  per  said  contract,  $6,000  casta  and  a  war- 
ranty deed  to  defendant  dniy  executed  toe 
the  Storm  Ijake  pr(^)erty. 

(6)  At  the  time  of  the  execution  of  the  con- 
tract of  July  30tb  the  defendant  Riddick  did 
not  have  tiUe  to  the  Tennessee  land,  but  the 
title  thereto  was  in  the  name  of  Amelia  Pul- 
faam,  who  was  at  that  time  wife  at  the  defend- 
ant. As  to  whether  the  plaintiff  at  or  prior  to 
the  time  the  conti-act  was  made  was  Informed 
that  the  title  was  in  Amelia  Pulham,  there  is 
a  close  conflict  In  the  evidence,  but  I  am  of 
the  opinion  that  the  evidence  Is  not  sufficient 
to  charge  him  with  such  knowledge.  But 
about  the  middle  of  August  the  defendant  fur- 
nished the  plaintiff  an  abstract  of  the  tttie  to 
the  Tennessee  land,  and  at  this  time  he  be- 
came informed  that  tlte  title  to  the  land  was 
In  Amelia  Pulhnm. 

(7)  After  receiving  the  abstract  of  the  tltie 
to  the  land,  the  plaintiff  went  to  Tennessee, 
and  saw  the  defendant  Rlddlck  abont  Au- 
gust 27th.  Prior  to  that  time  It  had  been  as- 
certained by  actual  survey  that  the  Boyd  place 
fell  short  abont  59  acres  from  that  stated  In 
the  contract,  and  that  the  entire  piece  of  land 
fell  short  48%  acres,  and  that  In  the  entire 
tract  tha«  were  only  3,137  acres.  Instead  of 
3,185%  acres,  as  stated  In  the  contract  Bat 
Wilson,  before  he  left  Storm  Lake  for  Tenn- 
essee, had  been  informed  that  in  a  surrey  of 
the  land  there  was  found  to  be  a  shortage. 

<8)  The  defendant  Riddick  did  not  execute 
and  deposit  with  the  Fayette  County  Bank,  of 
SomervUle,  Tenn.,  a  deed  to  Wilson  for  said 
land  by  the  20th  day  of  Augtet,  as  required 
by  the  contract;  but  prior  to  that  date  Wilson 
was  informed  that,  owing  to  some  difficulty 
In  completing  the  survey  of  that  land.  It  would 
not  be  convenient  for  Riddick  to  deposit  the 
deed  by  that  time,  and,  being  so  informed, 
Wilson  acquiesced  in  and  consented  to  fur- 
ther time. 

(9)  On  the  25th  day  of  August  the  defend- 
ant and  his  wife  executed  a  warranty  deed 
tot  the  several  tracts  of  land  described  In  the 
contract  to  Wilson,  expressing  the  quantity 
of  land  as  the  total  number  of  acres  being  es- 
timated at  3,137,  excepting  front  the  operation 
and  effect  of  the  deed  one  half  acre  on  the 
Watklns  place,  on  which  are  some  graves  and 
monuments;  also  one  acre  of  land  upon  which 
is  erected  the  church  called  "Pulham  Chmiel," 
which  Is  also  In  the  Watklns  place. 

(10)  During  the  latter  part  of  August,  while 
the  plaintiff  was  in  Tennessee,  this  deed  was 
exhibited  to  him  for  examination  and  inspec- 
tion, and  for  that  purpose  be  retained  it  sev- 
eral days,  and  then  returned  It  to  Riddick. 
During  this  time  the  deed  was  read  over,  and 


th«  lines  were  tmced  out  and  compared  iviUi 
the  plat  of  the  land  in  the  plaintUTs  posst-^ 
alon,  and  the  plaintiff  was  fully  informed  of 
the  shortage  in  the  quantity  of  land,  and  of 
the  reservationa  made  In  the  deed,  and  of  the 
form  in  which  the  deed  was  made  and  exe- 
cuted, and  knew  at  the  time  that  the  title 
was  vested  In  the  name  of  the  wife  of  tb-i 
deifeadant  Riddick. 

(11)  At  that  time  It  was  mutually  under- 
stood between  the  plaintiff  and  defendant 
Riddick  that  the  condition  of  the  title  and  tli^ 
deed  in  the  form  In  which  It  had  been  execut- 
ed was  satisfactory  to  both  parties,  and  that 
the  parties  would  go  on  and  dose  up  the  deal, 
and  that  the  plaintiff  would  take  tlie  land, 
and  pay  for  the  actual  number  of  acres  In  the 
tract  at  the  rate  of  $7.75  per  acre;  and  with 
that  mutual  understanding  between  the  par- 
ties Riddick  went  on  and  deposited  nJd  deed 
with  the  bonk,  as  required  by  the  contnct. 

(12)  The  plaintiff  ;«7ent  mi  to  make  his  ai- 
rangements  to  vacate  the  Storm  Lake  pn  p- 
erty,  and  to  take  possession  of  tbe  Tennessee 
property,  thereafter  treating  the  contract  as 
still  in  f(»ce;  and  during  the  months  of  Sep- 
tember, October,  and  the  early  part  of  No- 
vember gave  directiMis  to  one  R.  A.  Rhen.  who 
had  been  the  agent  of  the  defendant  Riddick, 
to  manage  the  land  for  him,  and  who  was 
during  this  time  still  looking  after  it  for  tbe 
defendant,  and  whom  the  plaintiff  had  enga- 
ged to  look  after  the  renting  and  selling  of 
the  land  for  him  In  his  absence.  At  various 
times  from  the  date  of  his  visit  in  August  up 
to  the  22d  day  of  November  the  phiintiff  wrote 
to  Rhea,  giving  him  directions  in  regard  to 
renting  and  selling  the  land,  and  in  every  way 
treating  the  trade  as  a  fixed  fact  In  some  of 
these  letters  he  mentioned  the  fact  of  one  R. 
H.  Brown  having  commenced  a  suit  against 
him  for  the  sum  of  $500  as  commission  fi.r 
services  claimed  to  have  been  rendered  In  ne- 
gotiating the  trade  with  Riddick.  And  on  the 
22d  day  of  November  he  wrote  a  letter  to 
Rhea,  saying:  "The  way  things  are  situated, 
I  consider  that  I  have  no  interest  in  tbe  land 
or  the  tenants  thereon."  But  again,  on  the 
24th  day  of  November,  he  wrote  to  Rhea,  say- 
ing: "Pay  no  attention  to  the  letter  I  wrote 
you  the  22d,  only  to  let  Wortham  know  that  I 
mean  to  burst  up  the  trade;"  and  In  the  same 
letter  directs  Rhea  to  consult  with  Riddick 
about  renters,  and  to  tell  blm  that  he  was 
cowing  down  with  others,  with  his  goods. 

(13)  On  November  6th  the  plaintiff  wrote 
the  defendant  Riddick,  telling  blm  that  It  H. 
Brown  was  asserting  a  claim  against  him  of 
$500  for  commission,  and  that  he  was  threat- 
ening to  coimnence  suit,  and  saying:  "My 
goods  are  all  packed,  and  we  are  sleeping  on 
a  borrowed  bedstead.  Will  you  please  notify 
the  bank  that  you  declare  tbe  trade  off,  and 
I  will  bring  the  deed  with  me.  1  don't  want 
to  be  detained.  At  your  request  I  will  sell 
tbe  honse  if  I  don't  get  over  twenty-five  han- 
dled dollars  for  It  or  bring  tbe  de«d  to  yon. 
and  you  can  deed  to  wbom  yon  intone."   And, 
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again,  on  ths  20th  Ssf  ot  Navembct,  th*  plain- 
tiff wrote  to  the  defendant,  saylny,  after  re^ 
ferine  to  the  Brown  auVt:  "Yon  coasolt  Rbea 
in  regard  to  leatecs.  Keep  the  best.  I  have 
four  that  will  come  with  Ltvermore  and  Hall. 
Keep  the  Dickinson  house  for  the  two  fami- 
lies, and  the  place  where  the  blaeksnUth  lives. 
You  state  that  your  railroad,  fare  would  oost 
nothing;  to  come  to  Storm  Lal{£  and  assist  ma. 
Your  first  payment  wUI  he  read^  foe  you 
when  yon  get  hare.  Pa^  no  attention  to  the 
petition  or  complaint"  The  petnion  and 
complaint  here  memtloned  has  reference  to  the 
petition  In  this  case  filed  on  the  10th  of  No- 
vember, 1894. 

(14)  Prior  to  the  writing  of  this  letter,  and 
on  the  lOtb  day  of  Noreoher,  the  i^atetlfT 
filed  his  petltiOD  in  the  clerk^i  eAc»,  and  com- 
menced this  action.  After  the  commence- 
ment of  the  action  by  Brown  agaiaat  the 
plaintiff,  the  plaintiff  did  nethhig  more  to- 
wards moving  to  Tensessee  to  take  poesesslaa 
of  the  land,  zMr  did  he  give  to  the  defendant 
any  notice  ol  his  paipose  bi  relation  to  cni>' 
rying  out  the  contract  other  than  Is  eontala- 
ed  in  the  aeveral  letters  herdnbefbre'  refer- 
red to. 

(15>  The  deiPmdant  RiMtck  appeared  ta 
Stonn  Lake  at  the  7anaary,  1890,  tem  of 
court,  whcB  be  waa  adrised  tiiat  the-  plaiatlfl 
would  net  procee#  fnrther  in  earrylag  out 
the  contract  tai  tbe  puarchase  of  the  laad. 
But  prior  t»  this  time  Wilson  bad  drawn  oat 
of  t2ie  Ftrat  NatlcMial  Bank  tbe  money  that 
tae  had  fonserly  deposited,  aad  bad  leqfuea^ 
ed  the  bank  to  return  to  him  tbe  deed  to  tlte 
Storm  Lake  property.  This  tha  bank  rafu»- 
«d  todo. 

Up  to  tt»  ttma  of  th»  comasencemeiit  of  this 
action  the  deflmdant  had  compiled  wttb  an 
tbe  ccHsdltioos  of  l^e  cvntract  to  be  perflansed 
by  him,  ftunldting  to  the  ptaiatiff  an  abstract 
of  title  to  the  Teaaessee  lands,  and  otaklng 
'WllsoD  a  sniBetenft  warranty  deed,  executed 
by  himself  and  wif6,  and  deposited  the  same 
In  the  liaak,  as  required  by  the  contract, 
-which  was  acquiesced  In  and  couRidered  satis- 
factory and  a  ■uffldent  compliance  with  the 
contract  by  the  plalatiff,  after  having  a  fan 
knowledge  of  all  the  facta  rriatlng  to  the 
land  and  the  condidoa  of  the  titlfc 

To  meat  the  coaientions  in  tlals  conrt,  theve 
should  be  added  to  the  fbregotag  facts  the  fol- 
lowing: That  at  the  tione  of  neklng  the  con- 
tract for  tbe  exchange  of  property  the  ptalBr 
tiff  wiis  tbe  head  of  a  family  and  a  married 
rnan;  that  the  Stona  L«ke  property  that  tbe 
plaintiff  was  to  convey  was  his  bompstead; 
that  bis  wife  did  not  sign  the  contract  for  the 
exchange  ot  lands,  bat  she  did  sign,  with  her 
biisband,  the  deed  of  the  homestead  placed  In 
eecrow  with  the  d^endaat  bank. 

2.  Appellant  iosiats  that  tliere  can  be  no 
tlecree  foe  specifle  performance  against  hbu, 
for  the  reason,  that  his  wife  did  not  gtgn  tiie 
cootract  of  which  spaeillc  performance  is  ask- 
ed, because  the  property  he  must  convey  un- 
der Boeh  a  decree  la  a  bomcstend,  and  bis 
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wife  did  not  sign  the  contract.  Reliance  la 
placed  on  Code,  |  ISOO,  as  follows:  "A  «»- 
veyance  or  incambrauce  by  the  owner  is  of 
no  validity  unless  the  husband  and  wife,  if 
tbe  owner  is  married,  concur  in  and  sign  the 
same  Joint  InstTament"  It  la  said  by  appel- 
lee tliat  there  la  no  wxti.  Issue  in  the  case,  and 
that  Heems  to  be  true.  Appellant  answered 
the  croea  petitlMi,  la  which  the  relief  by  way 
oC  spcclfle  perforasance  is  sought,  by  desiials, 
admissions,  and  by  pleading  matters  of  de- 
fense, but  thera  was  no  plea  to  justify  the 
claim  af  boaaestead  right  as  a  defense.  The 
wife  is  not  a  party.  The  point  now  urged 
does  not  seem  to  have  beea  presented  to  tbe 
district  court.  Tlie  facts  as  to  the  homestead 
charactet  of  tbe  property  came  into  tbe  rec- 
ord only  ae  Incidental  to  other  qneatiohs.  It 
wtU  be  okserved  that  the  district  court  made 
Btt  findings  on  that  question,  and  we  think 
it  should  not  tw  entertained  on  this  appeal. 
We  try  only  the  issues  presented  to  the  court 
below.  PJwee  t.  Karly,  79  Iowa,  199,  44  N. 
W.  SeOt  A  defeni<e  not  pleaded  below  will 
be  disregarded  on  appeaL  Thomson  v.  Lee 
Co.,  22^  Iowa,  aOG;  IBarlow  t.  Brodt,  25  Iowa, 
306;  liswcr  v.  Lower,  48  Iowa,  sas.  There 
are  numerous  holdings  to  this  effect. 

a.  It  ta  urged  that  there  can  be  mo  decree 
tae  speelSc  pecfbrmance,  Isecauae  the  deed 
placed  In  cscnxw  by  defKidant  descritied  land 
different  freaa  ttiat  described  in  tbe  contract. 
With  tbe  exception  at  tbe  shortage  shown  by 
tbe  findbig  of  fact,  we  do  not  understand  but 
ttiat  the  deed  conveys  the  land  agreed  to  be 
conveyed  by  the  cootract.  It  is  true,  the  de- 
scriptive language  in  tbe  cootract  and  that 
in  the  deed  are  somewhat  different  Looking 
to  tbe  findings  of  fact,  It  will  be  seen  that 
the  3,185>^  acres  of  land  consisted  of  different 
"places,"  severally  known  as  "Boyd  Place," 
"Watkins  Place,"  etc.,  and  the  land  la  further 
described  as  lying  on  both  sides  of  the  Coving- 
ton road,  and  bounded  on  tbe  differemt  sides 
by  other  lands,  owned  by  other  parties  named. 
By  the  contract  the  land  Is  described  as 
bounded  on  the  north  by  lands  owned  by  J.  S. 
Rhea,  Mrs.  Harvey,  and  Mrs.  Morris.  In  the 
deed  It  Is  shown  as  bounded  by  lands  owned 
by  Eubanks,  Garret,  Harvey,  Seay,  and  Uhea. 
There  Is  somewhat  a  difFerence  of  descrip- 
tions aa  tp  the  other  sides  of  the  land,  but 
without  doubt  It  Is  the  land  Intended  to  be 
conveyed.  The  contract  was  not  to  convey 
by  any  particular  description,  but  to  convey 
particular  land.  The  identity  of  tbe  land  is 
shewn,  moco  or  Usst  by  oral  evidence,  which 
appellant  says  is  Incompetent  under  the  stat- 
Bte  of  frauds,  reference  being  had  to  the  pro- 
vision that  oral  evidence  Is  not  competent  to 
show  a  contract  for  the  creation  or  transfa: 
of  any  Interest  in  lands  except  leases  for  a 
term  not  exceeding  one  year.  The  Import  of 
tbe  law  Is  misapprehended.  The  sections  of 
the  Code  are  3063  and  36&4,  and  they  have 
reference  wily  to  evidence  to  establish  con- 
tracts for  the  creation  or  traiLsfer  of  inter- 
ests in  land.     The  contract  in  this  case  is  In 
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writliig  by  which  the  Interest  U  created.  "Rie 
eTldence  complained  of  In  no  way  creates  or 
transfers  an  Interest  Mainly  it  Is  directed 
to  the  Identification  of  the  land  with  that 
described  In  the  contract  For  that  purpose 
It  was  competent.  The  case,  of  Wilson  v. 
Ralhroad  Co.,  41  Iowa,  443,  Is  unlike  this.  In 
that  case  the  contract  was  by  paroL 

The  fact  as  to  the  land  being  short  4S% 
acres  appears  by  parol,  and  It  also  appears 
that  after  the  deed  was  executed  by  defend- 
ant and  his  wife  It  was  handed  to  plaintiff, 
so  that  be  knew  of  the  shortage,  and  the 
causes  tharcof,  and  with  that  knowledge  he 
accepted  the  deed  In  escrow;  that  Is,  be  as- 
sented to  Its  being  placed  there  In  execution 
oif  the  contract  on  the  part  of  defendant.  It 
also  appears  that  the  title  of  the  land,  when 
the  contract  was  made,  was  In  one  Amelia 
Fulham,  who  Is  the  wife  of  defendant  That 
fact  did  not  appear  In  the  contract,  but  the 
deed  held  by  plaintiff,  and  assented  to  by  blm, 
and  thus  placed  In  escrow,  showed  the  facts. 
We  see  nothing  In  these  facts  to  avoid  the 
contract  or  to  disturb  the  decree.  The  case  Is 
clearly  distinguishable  from  Luse  r.  Deltz,  46 
Iowa,  206,  and  Zundelowitz  t.  Webster  (Iowa) 
05  N.  W.  835. 

It  Is  thought  there  Is  a  want  of  mutuality 
of  obligation  that  should  defeat  the  decree, 
but  we  do  not  discover  It  In  all  essential 
particulars  the  contract  as  enforced  by  the 
decree  has  met  the  assent  of  the  parties,  and 
we  do  not  see  an  equitable  claim  against  en- 
forcement. There  is  no  fraud,  deception,  or 
unfairness  pleaded  or  claimed.  The  case  is 
exceptionally  strong  In  Its  facts  to  Justify  the 
decree,  and  it  will  stand  affirmed. 


DEVINB  T.  CHICAGO,  M.  &  ST.  P.  RT. 

CO. 

(Supreme  Court  of  Iowa.    Jan.  26,  1897.) 

Witness  —  Impropeb    Cross-Bzaminatiox  —  In- 
8tkcctioss. 

1.  It  is  improper  to  cross-exnmine  a  witness  ns 
to  statements  m«de  by  plaintiff,  where  the  wit- 
ness has  not  testified  in  chief  to  any  conversa- 
tion  with  plaintiff. 

2.  A  petition  alleged  that  the  brakeman  called 
plaintiff's  station;  thnt  the  car  stopped;  that 
plaintiff,  while  attempting  to  alight,  was  thrown 
off,  by  the  sudden  starting  of  the  car;  and  that 
"defendant  was  neglifrent  in  stopping  the  car 
where  it  did.  and  in  inviting  and  permitting  pas- 
sengers to  leave  the  train."  The  first  para- 
graph of  an  instruction  stated  the  negligence 
charged  in  the  language  of  the  petition.  Anoth- 
er paragraph  told  the  jury  that  they  might  find 
defendant  negligent  if,  when  plaintiff  attempted 
to  alight  the  brakeman  foiled  to  warn  him  that 
the  train  had  not  yet  reached  the  station,  and 
plaintiff  could  not  see  that  the  train  was  not  at 
the  station,  and,  while  exercising  ordinary  care, 
he  was  thrown  off  and  injnred  by  the  starting 
of  the  car.  Beld,  that  the  instructions  were  not 
contradictory  in  stating  the  negligence  charged. 

3.  Where  the  jury  are  told  that  the  negligence 
was  thi;  doing  or  the  omitting  to  do  what  per- 
sons of  ordinary  prudence  would  not  have  done 
or  omitted,  and  that  contributory  negligence 
was  such  want  of  care  as  was  directly  instru- 
mental in  producing  the  injury,  a  further  charge 


that  plaintiff  mnsrt  use  ordinary  care  to  avert 
danger  that  could  be  "readily^'  discovered  i- 
not  misleading. 

4.  A  charge  that  if  the  station  was  called,  aihl 
the  train  soon  stopped,  "a  person  might  safeij 
conclude  that  the  train  was  arriving  at  the  sb.- 
tion,"  merely  states  what  facts  would  warran* 
such  conclusion,  and  does  not  take  the  queeti<:i. 
from  the  jury. 

Appeal  from  district  court,  Clinton  county: 
P.  B.  Wolfe,  Judge. 

Action  to  recover  for  personal  Injuries  re- 
ceived by  the  plaintiff  while  alighting  frocj 
one  of  the  defendant's  passenger  trains,  up- 
on which  he  was  a  passenger.  Verdict  an-i 
Judgment  for  $650  in  favor  of  the  plaintiff. 
Defendant  appeals.     Aflirmed. 

Hayes  &  Schuyler,  for  appellant.  R.  B 
Wolfe  and  McCoy  Bros.,  for  appellee. 

GIVEN,  J.  1.  Appellant  presents  71  a> 
i  slgnments  of  error,  many  of  which  are  bare- 
I  ly  mentioned,  but  not  discussed,  in  the  argu- 
I  ment  These  assignments  may  be  con£i«i- 
i  ered  iinder  three  heads,  namely,  rulings  oa 
^  evidence,  on  Instructions,  and  on  defend- 
•  ant's  motion  for  a  new  triaL  We  have  ex- 
amined each  of  the  31  exceptions  to  rulingt- 
on  taking  the  testimony,  and  find  but  oat 
which  we  think  requires  consideration  is 
this  opinion.  All  the  other  rulings  were  so 
clearly  correct,  or  withoi^  prejudice,  that  wf 
will  not  take  space  to  further  notice  them. 
Dr.  E.  O.  McNeal  was  called  by  tlie  plain- 
tiff,  and  testified  in  chief  that  be  attende-: 
the  plaintiff;  to  the  nature,  extent,  and  proU 
able  effect  of  his  Injuries,  and  the  amount 
of  his  charge.  He  was  not  asked  to,  nor 
did  he,  testify  in  chief  to  any  statements  b; 
the  plaintiff,  nor  to  any  conversation  with 
him  on  any  subject,  On  croes-examinatioii. 
defendant's  counsel,  in  a  series  of  questions. 
asked,  in  effect.  If  the  witness  had  bad  any 
courersation  with  the  plaintiff  in  regard  to 
how  his  injuries  were  received,  and  whetlier 
the  plaintiff  had  not  said  "that  the  injuries 
he  received  were  his  own  fault  or  words  to 
that  effect"  Plaintiff  objected  as  not  prop- 
er cross-examination,  and  Incompetent,  and 
as  calling  for  a  conversation  between  a  pa- 
tient and  physician.  It  Is  plain,  beyond  all 
question,  that  <t  was  not  a  proper  cross-ex 
aminatlon,  and  therefore  plaintUTs  objections 
were  properly  sustained.  This  being  true,  wr 
need  not  follow  the  discussion  as  to  whether 
or  not  the  conversation  asked  for  was  priv- 
ileged. 

2.  We  next  inquire  as  to  the  exceptions  t* 
instructions  «;lven  and  refused.  The  peti- 
tion alleges,  and  the  evidence  shows  without 
conflict,  that  on  the  night  of  December  27. 
1893,— a  dark,  rainy  night— plaintiff  was  a 
passenger  on  one  of  defendant's  passenger 
trains  from  Cedar  Rapids  to  Lost  Nation,  b' 
having  a  ticket  for  the  trip;  that  on  nearlnf 
Lost  Nation  the  brakeman  called  the  statio: 
and  opened  the  doors,  and  that  plaintiff  I 
passed  onto  the  car  platform,  and  down  tii> 
steps,  for  the  purpose  of  alighting  from  tb' 


Iowa.) 


MILLS  4  ALLEN  v.  EVANS. 


104S 


train;   and  tliat  as  he  got  off  be  fell  (or  was 
tlirown)  down,  and  was  injured.    The  place 
at  which  he  got  off  was  some  distance  before 
ttie  car  bad   reached   the  depot   platform. 
'Tliere  is  a  dispute  as  to  whether  the  train 
Tvas  stopped  before  reaching  the  depot  plat- 
form, plaintiff's  claim  being  that  it  was  stop- 
ped, and  that  he  was  thrown  down  by  the 
sudden  starting  of  the  train,  while  defend- 
ant contends  that  it  was  only  slowed  up, 
and  not  stopped  until  the  depot  platform 
-v«ras  reached,  and  that  plaintiff  was  guilty 
of  negligence  in  getting  off  when,  where,  and 
as  he  did.     This  is  a  sufficient  statement  of 
ttte  facts  for  an  understanding  of  the  ques- 
tions  to  be   considered.      Defendant  aslced 
Beven  Instructions  which  were  refused,  and 
excepted  to  paragraphs  1,  3,  6,  6,  7,  and  8 
of  those  given.     Appellant's  first  complaint 
of  those  given  is  that  paragraphs  1,  3,  and  7 
axe  contradictory,  in  stating  the  negligence 
charged.     The  first  states  it  In  the  language 
of  the  petition,  which  Is  as  follows:     "That 
the  defendant  was  guilty  of  negligence  in 
stopping  the  train  where  it  did,  and  In  Invit- 
ing and  permitting  passengers  to  leave  the 
train,    thereby    causing    plaintiff's    Injury." 
The  third  directs  the  Jury  that,  to  find  for 
the  plaintiff,  they  must  find  that  be  was  In- 
jured substantiaUy  as  alleged,  that  be  was 
free  from  negligence  contributing  to  his  In- 
Jury,  and  "that  the  alleged  injury  was  caus- 
ed by  negligence  on  the  part  of  the  defend- 
ant, In  calling  out  the  station  and  stopping 
its  train  before  it  reached  the  station  plat- 
form, and  by  starting  up  while  the  plaintiff 
was  attempting  to  leave  the  train  after  said 
stop."     In  the  seventh  paragraph  the  Jury 
were  told.  In  substance,  as  follows:    That  If 
they  believed  from  the  evidence  that  the 
plaintiff  was  a  passenger  as  alleged;    that 
the   night    was   darli   and   rainy;   that   the 
bralieuiau  called  the  station  and  opened  the 
doors;    that  the  train  came  to  a  full  stop; 
that  thereupon  plaintiff  went  on   the  plat- 
form where  the  bralceman  was  standing,  as 
if  to  get  off,  and  that  the  bralceman  failed 
to  warn  him  of  danger,  and  to  inform  him 
that  the  train  bad  not  reached  the  station, 
and  that  plaintiff,  on  account  of  the  darlc- 
ness,  did  not  and  could  not  discover  that  the 
car  was  not  at  the  platform,  and  that,  exer- 
cising ordinary  care,  be  attempted  to  leave 
the  train;    and  that  by  the  starting  thereof 
he  was  thrown  or  fell,  and  was  injured,— 
they  would  be  warranted  in  finding  negli- 
gence on  the  part  of  the  defendant.     To  stop 
the  train  as  alleged,  and  to  have  Invited  or 
permitted    passengers    to    then    and    there 
alight  therefrom,  was  not  negligence  per  se, 
but  was  negligence,  or  not,  according  to  the 
attending  circumstances.      The  petition   al- 
leges as  one  of  the  circumstances  that  the 
train  was  suddenly  started  while  he  was  get- 
ting therefrom.    The  matters  recited  In  the 
seventh  paragraph  of  the  charge  are  all  al- 
leged as  circumstances  which  made  it  negli- 
gence to  stop  the  train,  and  invite  or  i>ermlt 


passengers  to  then  leave  It  The  instruc- 
tions are  not  contradictory  as  to  the  negli- 
gence charged,  but,  as  we  view  them,  are,  as 
a  whole,  plain,  explicit,  and  harmonious.  In 
the  fifth  paragraph,  in  instructing  as  to  the 
care  plaintiff  was  required  to  exercise,  the 
court  said  that  he  must  exercise  ordinary 
care  to  avoid  danger  that  "could  be  readily 
discovered  by  him."  Defendant  complains 
of  the  use  of  the  word  "readily,"  and  con- 
tends that  thereby  pUiintiff  was  only  held 
to  avoid  such  danger  as  be  could  quickly, 
promptly,  or  easily  discover.  Talcing  the 
words  quoted  alone,  they  may  warrant  such 
a  construction,  but,  in  view  of  what  is  said 
In  other  parts  of  the  charge  and  in  that  in- 
struction, we  thinlc  It  could  not  be  so  under- 
stood. In  the  preceding  paragraph  the  Jury 
were  Instructed,  in  effect,  that  negligence 
was  the  doing  or  omitting  to  do  what  per- 
sons of  ordinary  prudence  would  not  have 
done  or  omitted;  and  in  paragraph  6  they 
were  told  that  contributory  negligence  was 
such  want  of  care  on  the  part  of  the  plain- 
tiff as  was  a  co-operating  cause,  and  directly 
instrumental  in  producing  the  injury;  also, 
that  if  the  plaintiff,  by  his  own  negligence, 
directly  contributed  to  the  injury,  he  could 
not  recover.  In  the  sixth  paragraph  the 
court  instructed  that  if  the  station  was 
called,  and  the  train  soon  thereafter  stopped, 
"a  person  might  safely  conclude,  in  the  ab- 
sence of  notice,  that  the  train  was  arriving 
at  the  station."  Defendant  insists  that,  if 
the  conclusion  of  the  plaintiff  was  material, 
it  should  have  been  left  to  the  Jury  to  find 
it  In  stating,  as  was  done,  what  facts 
would  warrant  the  conclusion,  the  question 
was  not  taken  from  the  Jury.  We  have  ex- 
amined the  instructions  asked  and  refused, 
and  find  that,  wherever  the  law  was  correct- 
ly stated  therein.  It  is  embraced  in  the  in- 
structions given.  Our  conclusion  upon  this 
branch  of  the  case  is  that  there  was  no  er- 
ror in  the  giving  or  refusing  of  instructions. 
3.  Defendant's  motion  for  a  new  trial,  in 
addition  to  the  questions  already  considered, 
presented  the  question  of  the  correctness  of 
the  special  findings,  and  of  the  sufSclency 
of  the  evidence.  We  will  not  extend  this 
opinion  by  here  setting  out  or  discussing  the 
evidence.  It  is  sufficient  to  say  that,  upon 
a  careful  examination  thereof,  we  are  of  the 
opinion  that  the  special  findings  and  verdict 
have  such  support  therein  that  we  would  not 
be  warranted  in  disturbing  the  same.  There- 
fore the  Judgment  of  the  dljtrict  court  is  af- 
firmed. 


MILLS  ft  ALLEN  v.  BVANS  et  aL 
(Supreme  Court  of  Iowa.    Jan.  26,  1897.) 

HlOBWAT  BT   PkESCKIPTION— RiPAKIAN  RiGDTg  — 
C!OSSTRl'<TIOS  OF  V\BK. 

1.  A  highway  by  prescription  is  not  shown  by 
evidence  of  public  use  for  many  years,  if  it  was 
used  during  a  portion  only  of  each  summer,  and 
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had  been  doeed  at  timea,  and  okstrncted  b^ 
fences. 

2.  A  riparian  owner  on  a  navigable  lake  may 
construct  a  pier  below  hlgh-vater  mark  if  It 
does  not  obstruct  naTigatiou. 

Appeal  from  district  court,  DlcklnBon  coun- 
ty;   W.  B.  QuartoD,  Judge. 

Action  in  equity  to  restrain  the  defend- 
ants from'  using  a  pier  In  Lake  Okobojl, 
claimed  by  the  plaintiff.  There  was  a  hear- 
ing on  the  merits,  and  a  decree  in  favor  of 
the  piaiutiff.  The  defendants  appeal.  Af- 
firmed. 

'  Ij.  E.  Francis,  for  appellants.    J.  W.  Cory, 
tor  appellee. 

BOBINSON,  J.  1.  The  material  facts  of 
this  case  as  admitted  by  tlie  parties  and 
shown  by  the  evidence  are  substantially  as 
follows:  At  tlie  time  this  action  was  com- 
menced, the  plaintiff  and  the  defendants 
were  engaged  in  the  business  of  running 
boats  for  hire  on  a  navigable  body  of  water 
known  as  "Lake  Okobojl."  The  plaintiff  had 
erected  a  pier,  which  extended  from  a  point 
on  the  shore  below  high-water  mark  into  the 
lake,  in  a  northwesterly  direction,  a  distance 
of  74  feet,  but  not  so  far  as  to  Interfere  with 
navigation.  It  was  10  feet  wide,  and  Iiad  an 
approach  Si  feet  long  and  4  feet  wide.  The 
pier  and  approach  were  built  under  a  lease 
from  W.  B.  Arnold,  which  contained  the 
following:  "Arnold's  Park,  April  10,  1895. 
For  and  in  consideration  of  $-00.00  in  hand 
paid  I  hereby  lease  unto  Mills  &  Allen  the 
exclusive  right  to  erect  and  malutaiu  a  dock 
on  lot  IS,  *  •  •  known  as  'Arnold's  Park,' 
and  Is  to  have  the  use  of  said  land  in  the 
Interest  of  their  steamlK>ata,  and  for  no  oth- 
er purpose  whatever,  for  the  term  of  two 
years.  W.  B.  Arnold."  Arnold  was  the  own- 
er of  the  lot  when  the  lease  was  made,  and 
the  approach  to  the  pier  extended  from  the 
lot,  at  high-water  line,  across  the  Intervening 
beach  to  the  pier.  Upon  the  lot  were  locat- 
ed a  summer  hotel,  several  cottages,  and  a 
restaurant  and  pavilion.  A  railway  station 
is  near  the  east  boundary  of  the  lot,  and 
from  that  a  driveway  extends  westward 
through  the  lot  to  the  hotel,  and  thence  west- 
ward, and  then  In  a  northwesterly  direction, 
to  the  pavilion  and  the  approach  to  the  pier 
in  question.  From  a  point  in  the  driveway 
near  its  east  end  a  walk  extends  north  to  a 
pavilion  and  thence  to  Manhattan  Beach 
dock,  at  which  any  one  Is  permitted  to  land. 
For  many  years  baggage  had  been  hauled 
from  the  station  through  this  lot  or  park, 
and  unloaded  at  different  piers,  including 
one  which  had  been  maintained  near  the  one 
in  controversy.  The  one  so  maintained  was 
used  by  all  persons  who  desired  to  use  it  un- 
til tlie  year  18S)5,  when  It  was  purchased  by 
the  plaintiff,  and  then  removed,  and  the  one 
In  suit  was  bniit  two  or  three  rods  from  its 
site.  The  plaintiff  claims  the  exclusive  right 
to  use  the  new  pier,  and  shows  that  until 
they  were  enjoined  the  defendants  used  it  for 


ttactr  own  benefit,  to  aolicit  and  leceiTe  pas- 
sengers, and  to  land  them,  to  tbe  injury  of 
the  plaintiff.  A  temporary  inj  unction  n.^ 
straining  the  defendants  from  uslnc  tbe  pier 
wa«  issued.  The  defendants  the  I^awreoce 
Brothers  have  filed  a  disclaimer.  The  other 
defendants  insist  that  the  pier  is  Cor  tbe 
public,  and  that  they  are  entitled  to  use  it 
with  the  plaintiff.  The  claim  tbna  made  it 
based  npon  several  grounds,  two  of  'whicli 
are  stated  by  the  appellants  as  foUows:  "il> 
That  the  said  dock  has  been  held  as  a  pal>- 
lic  dock  for  years;  that  its  situation  Is  socli 
aa  renders  necessaiy  the  maintenance  of  a 
public  dock  at  that  point;  and  that  at  the 
time  of  securing  the  temporary  injnnctioa 
herein,  and  ever  since  that  time.  It  bas  beoi 
used  as  a  public  dock,  and  held  oat  as  ooe. 
(2)  That  a  road  established  by  prescription 
runs  across  the  land  owned  by  said  AmoU 
to  the  lake  shore,  reaching  It  immediately  in 
front  of  the  dock  in  qnestion;  that  said  dock 
is  located  below  high-water  mark,  and  tt^e 
landing  thereof  is  below  hlgb-wato:  mailc 
and  immediately  out  from  the  terminns  at 
said  road."  It  is  also  insisted  that  tbe  least 
grlven  by  Arnold  did  not  give  to  the  plsintifl 
any  right  to  tbe  shore  below  tbe  lilsb-water 
line. 

It  is  admitted  that  the  pier  does  not  com- 
mence at  any  regularly  established  public 
highway,  but.  It  is  Insisted  that  it  does  com- 
mence in  one  estabUsfaed  by  prescripUoo. 
The  road  was  traveled  r^ularly  only  dur- 
ing a  portion  of  each  summer,  and  tben  by 
consent  of  Arnold.  At  other  times  tbe  roail 
bad  been  closed,  and  on  several  occasioiu 
within  five  or  six  years  of  tbe  commence- 
ment of  this  action  had  been  obstructed  by 
fences.  We  conclude  that  the  evidence  fail- 
to  show  that  ttie  road  bad  been  made  a  pub- 
lic highway  by  dedication  or  preacripiidn. 
Tbe  park  or  lot  is  public  to  tbe  extent  that 
it  contains  an  hotel  which  is  kept  open  fur 
guests  during  the  summer  months,  and  when 
it  is  open  the  public  may  use  tbe  road  an<l 
other  ways  through  the  park,  Iqr  tbe  con- 
sent of  the  owner.  The  park  is  bounded  uo 
the  northwest  by  tbe  lake,  from  which  it  U 
not  separated  by  any  highway,  or  otber  pub- 
lic grounds,  and  the  lease  of  Arnold  tran»- 
ferred  to  the  plaintiff  all  tbe  right  to  buU<l 
and  maintain  a  pier  which  Arnold  oould  han> 
exercised  as  the  owner  of  land  bounded  by 
a  navigable  lake.  It  is  the  law  of  tbis  statt- 
that  a  riparian  ownat  bas  "the  right  to  con- 
struct, below  hlgb-water  mark,  bridges. 
piers,  and  landing  places,"  if  be  conform  t  > 
the  regulations  of  the  state,  and  do  not  Ui- 
terfere  with  the  right  of  navigation.  Muv 
ser  T.  Hershey,  42  Iowa,  3C1;  Renwlck  v. 
Railroad  Co.,  48  Iowa,  67a  Tbis  la  tbe  geu- 
eral  rule.  Hanford  v.  Railroad  Ck>.,  43  Minn. 
112,  42  N.  W.  590,  and  44  N.  W.  U44,  anil 
cases  therein  cited;  Yates  v.  Milwaukee,  I'l 
Wall.  503;  28  Am.  &  Eug.  Enc  Law.  6S. 
The  title  of  the  owner  of  land  bounded  by  a 
lake  extends  to  the  natural  sbore.     Koyes 
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▼.  CoIUns  Clowa)  SI  N.  W.  250;  Dledrich  t. 
Railway  Oo^  42  Wis.  262.  The  rigbt  of  the 
owner  of  land  upon  naTigable  lakea  to  erect 
piers,  docka,  and  other  works  necessary  to 
a  proper  enjoyment  of  their  property  which 
do  not  Interfere  with  the  paramount  right 
of  the  public  to  navigate  the  water,  1b  substan- 
tially the  same  as  of  those  whose  lands  are 
upon  navigable  rivers.  See  Hanford  v.  Rail- 
road Co.,  43  Minn.  112,  42  N.  W.  596,  and  44 
N.  W.  1144;  Land  Co.  T.  Emerson,  38  Minn. 
40S,  38  N.  W.  200;  Dutton  v.  Strong,  1  Black, 
31;  Ang.  Water  Courses,  $  42.  The  plaintiff 
therefore  acquired  the  right  to  erect  and 
maintain  the  pier  in  question  for  the  legiti- 
mate purposes  of  its  business,  and.  If  Arnold 
could  have  maintained  it  as  a  private  dock, 
the  plaintiff  may  do  the  same.  There  was 
no  attempt  to  grant  the  right  to  erect  a  pier 
excepting  as  it  was  connected  with  and  de- 
pendent upon  the  lot. 

The  evidence  does  not  show  that  the  pub- 
lic has  acquired  any  right  to  use  the  pier. 
The  malls  are  not  carried  over  it  by  any 
goremment  agent  Manhattan  Beach  pier 
is  near  the  northeast  comer  of  the  park,  and 
nearer  to  the  railway  station  than  is  the 
pier  in  question.  Some  of  the  defendants 
have  a  pier  near  the  west  side  of  the  j/ark. 
The  fact  that  the  plaintiff  erected  its  pier 
near  the  site  of  one  which  bad  been  used 
by  all  who  desired  to  use  It  does  not  make 
the  one  so  erected  a  public  pier.  The  plain- 
tiff, for  a  consideration,  gave  to  the  owners 
of  some  of  the  boats  the  privilege  of  using 
the  pier,  and  offered  to  permit  some  of  the 
defendants  to  use  It  upon  their  compJjrlng 
with  certain  conditions;  but  they  refused 
the  offer.  The  pier  was  not  sufQciently  large 
to  accommodate  the  boa1;s  of  the  plaintiff 
Olid  also  those  of  the  defendants,  and  some 
of  the  latter  iHK^tosed  to  build  an  extension 
to  the  pier,  but  were  not  permitted  to  do  bo. 
We  do  not  find  that  the  defendants  have 
any  right  to  extend  the  pier  or  to  use  it. 
That  it  would  be  convenient  and  profitable 
for  them  to  do  so  Is  no  doubt  true,  and,  if 
tbey  had  that  right,  thetr  patrons  would 
probably  derive  a  benefit  from  it.  But  the 
plaintiff  built  the  pier,  and  has  the  exclusive 
right  to  maintain  and  use  it  It  is  true  that 
a  pier,  or  other  landing  place,  may  some- 
times be  impressed  with  a  public  character, 
although  owned  by  a  private  individoal.  In 
this  case  it  may  well  be  said  that  persons 
desiring  to  take  or  leave  boats  which  are 
permitted  to  land  at  the  pier  in  question  are 
Invited  to  use  it,  and  to  that  extent  it  is 
public.  But  there  Is  nothing  in  this  case, 
no  controlling  consideration  of  public  wel- 
fare, which  requires  us  to  hold  that  boats 
used  in  competition  with  those  of  its  owner 
should  be  permitted  to  use  it  The  plaintiff, 
after  having  purchased  the  right  to  do  so, 
constructed  the  i^er  for  its  private  advan- 
tage; and,  so  long  as  the  rights  of  the  pul>- 
lic  to  use  the  lake  are  not  interfered  with, 
should  be  permitted  to  use  it  for  the  purpose 


for  which  It  was  Intended.  Tbe  decree  of 
the  district  court  protected  the  plaintiff  in 
such  use. 

2.  The  appellants  complain  of  an  additional 
abstract  filed  by  the  appellee  as  mmecessar}-. 
We  find  that  the  larger  part  of  It  was  pre- 
pared without  sufficient  cause,  and  the  appel- 
lee win  be  allowed  costs  on  acconnt  of  it  to 
the  amount  of  six  dollars  only.  The  decree 
of  the  district  court  is  affirmed. 

GIVEN,  J.,  took  no  parC 


TRIMBLE  V.  TANTLINGER. 

(Sapreme  Court  of  Iowa.    Jan.  27, 1897.) 

Libel  and  Slindkx— Pleauinq— Eviubnoe — Nkw 
Thial  —  Nkwlt-Dibcoverbu  EviOEKca  —  Ap- 
peal —  Rktiew—  Habmlebs  Ebrob  —  Fribum r- 

TIONS. 

1.  The  exclusion  of  evidence  is  harmless  er- 
ror where  the  witness  afterwards  testified  to 
the  same  nmtter. 

2.  Evidence  of  a  conversation  between  the 
parties  to  the  suit  was  properly  stricken  out, 
where  it  related  to  another  matter  than  that  iu 
suit,  and  did  not  fix  the  time. 

8.  On  a  trial  for  slander,  where  the  alleged 
words  are  actionable  per  se,  plaintiff  need  not 
allege  or  prove  special  damages. 

4.  On  a  trial  for  slander,  where  the  jury  is 
cbarged  to  estimate  the  amount  of  "actual  In- 
Jnty"  plaintiff  wonld  natnrally  sustain,  the  su- 
preme court  cannot  presume,  from  the  amount 
of  the  verdict,  that  exemplary  damages  were  al- 
lowed. 

6.  It  is  not  error  to  deny  a  new  trial  on  the 
ground  of  newly-diacovered  evidence  showing 
that  witnesses  for  the  successful  party  made 
statements  out  of  court  at  variance  with  th^ 
testimony. 

Appeal  from  district  court,  Johnson  county; 
M.  J.  Wade,  Judge. 

Action  to  recover  damages  for  the  alleged 
speaking  of  certain  false,  malicious,  and  de- 
famatory words.  In  March,  1864,  in  the  pres- 
ence of  Thomas  Jordan,  James  Evans,  J.  W. 
White,  and  otliers.  Defendant  answered,  de- 
nying generally.  The  case  was  tried  to  a 
Jury,  and  a  verdict  of  $1,300  rendered  In  fa- 
vor of  the  plaintiff.  Defendant  moved  for  a 
new  trial  upon  the  g;round,  among  others, 
that  the  damages  were  excessive.  The  court 
overruled  said  motion  as  to  all  said  other' 
grounds,  and,  finding  that  the  verdict  was  ex- 
cessive, rediiced  the  same  to  $800,  giving 
plaintiff  the  right  to  elect  to  accept  Judgment 
for  $800  or  to  submit  to  a  new  trial.  Plain- 
tiff elected  to  accept  Judgment  for  $800,  and 
the  motion  for  new  trial  was  overruled  as 
to  all  the  groimds  thereof,  and  Judgment  en- 
tered against  the  defendant  for  $800,  from 
which  he  appeals.    Affirmed. 

Ranck  &  Bradley  and  Joe  A.  Eldwards,  for 
appellant.    Ewlng  &  Hart,  for  appellee. 

GIVEX,  J.  1.  Appellant's  first  complaints 
are  as  to  certain  rulings  hi  taking  the  testi- 
mony. There  Is  evidence  tending  to  show 
two  conversations  In  which  the  defendaat 
ai^oke  concerning  the  plaintiff,— one  in  Leon- 
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ard's  store^  and  one  In  the  street  near  the 
store.  Plaintiff  was  asked,  on  cross-ezam- 
iDatKm,  bow  long  be  stayed  In  tbe  store,  and 
wbetber  be  went  In  to  inquire  if  tbe  town- 
ship trustees  had  been  there.  These  ques- 
tions were  objected  to  and  sustained,  as  not 
proper  cross-examination.  Conceding  that 
tbe  ruling  was  erroneous,  yet  there  was  no 
prejudice,  as  the  witness  proceeded  to  state 
that  be  did  not  go  there  to  inquire  about  tbe 
township  trustees.  Appellant  complains  that 
XtlalntilTs  objection  to  two  questions  asked 
tbe  witness  Horace  Page  was  sustained, 
and  that  plalntUTs  motion  to  strike  out  all  of 
bis  testimony  was  also  sustained.  Page  tes- 
tified to  a  conTersatlon  between  tbe  parties 
to  this  suit  in  Leonard's  store,  but  failed  to 
Ox  tbe  time,  and  showed  by  bis  eridence  that 
the  oouTersatlon  was  in  relation  to  another 
matter  than  that  involyed  in  this  suit.  Tbe 
testimony  was  properly  stricken  out,  and 
therefore  there  was  no  prejudice  In  sustain- 
ing plalntllTs  objection  to  tbe  question  ask- 
ed. 

2.  Plaintiff  does  not  allege  any  damages  In 
bis  petUion,  but,  after  setting  out  the  speak- 
ing of  the  words,  concludes  his  petition  as 
follows:  "Wherefore  plaintiff  asks  Judgment 
against  defendant  for  two  thousand  dollars 
and  costs."  Appellant  contends  that,  no  dam- 
ages being  alleged,  the  court  erred  In  Instruct- 
ing tbe  Juiy  that,  if  tbey  found  for  tbe  plain- 
tiff, they  should  allow  blm  such  damages  as 
they  believed  he  suffered  by  the  use  of  such 
language.  He  also  contends  that,  from  the 
amount  returned  by  the  Jury,  they  must  have 
found  exemplary  damages,  and  that  no  such 
damages  could  be  recovered  under  the  plead- 
ings. By  tbe  Instructions  the  jury  were  di- 
rected to  Inquire  as  to  actual  damages  only. 
They  were  told  to  "estimate,  as  near  as  you 
can,  the  amount  of  actual  Injury  that  the 
plaintiff  would  naturally  sustain  by  reason 
of  the  statement  made  by  the  defendant" 
We  may  not  presume,  under  these  Instruc- 
tions, from  tbe  amount  returned,  that  the  ju- 
ry allowed  exemplary  damages.  Tbe  slan- 
derous words  alleged  to  have  been  spoken 
being  actionable  per  se,  special  damages  need 
not  be  alleged  nor  proven.  Parker  v.  Lewis, 
2  G.  Greene,  311;  Hicks  v.  Walker,  Id.  440. 
There  was  no  error  In  tbe  instructions  In  the 
respect  complained  of. 

3.  Appellant's  motion  for  a  new  trial  was 
based  upon  the  grounds  already  considered, 
and  upon  the  further  ground  of  newly-discov- 
ered evidence,  as  to  which  a  number  of  affi- 
davits are  filed.  We  will  not  set  out  nor 
discuss  these  affidavits  at  length.  It  Is  suffi- 
cient to  say  that  their  general  tenor  Is  to 
sbow  that  witnesses  for  plaintiff,  particular- 
ly one  J.  L.  Evans,  made  statements  out  of 
court  at  variance  with  the  testimony  given 
on  the  trial.  While  the  purpose  of  such  tes- 
timony is  Impeaching,  it  may  not  be  within 
the  rule  that  refuses  a  new  trial  upon  the 
ground  of  newly-discovered  evidence  as  to 
the  character  or  general  reputation  of  a  wit- 


ness. We  think,  however,  that  this  allegnl 
newly-discovered  evidence  was  ao  far  cumu 
lative  that  tbe  court  was  warranted  In  re- 
fusing a  new  trial  on  that  ground.  We  flini 
no  error  In  the  record  prejudicial  to  app^; 
lant,  and  the  Judgment  ot  tbe  district  court  > 
therefore  affirmed. 


ORAVBS  V.  CLARK. 

(Supreme  Court  of  Iowa.    Jan.  22,  1897.) 

HAIUI1.B8S  EbiKOK— KuLtNoa  on  Fi.BADixofc — Dsr- 

81TIOK8 — An  BN  UMEKT. 

1.  Error  in  refusinE  to  strike  out  defendsct'! 
amended  answer  is  harmless  where  everr  fsi.: 
available  to  plaintiff  without  tbe  answer  d 
available  with  it 

2.  Kefusal  to  strike  oat  a  plea  alleging  tlu:'. 
the  contract  sued  on  is  not  provable  by  pari 
evidence,  is  harmless,  as  such  plea  ^vas  a  m^r- 
legal  conclusion  in  no  way  affecting  the  issD«. 

8.  An  application  at  the  commencement  of  i 
trial  to  hare  a  deoosition  corrected  on  tLr 
ground  that  the  stenographer  had  omitted  cer 
tain  statements  by  the  witness  is  properir  re- 
fused. 

Appeal  from  district  court,  Johnson  count^v. 
M.  J.  Wade,  Judge. 

The  petition  shows  that  the  plaintiff  is  a 
son  of  J.  K.  Graves;  that  in  April  or  May. 
1889,  J.  K.  Graves  was  the  owner  of  Pix 
400  of  the  capital  stock  of  the  Western  Uo- 
Ion  Fuel  Company,  and  $25,000  of  tbe  cap: 
tal  stock  of  the  American  Cool  Gompanv 
which  stock  was  at  that  time  in  the  pos»er- 
slon  of  the  First  National  Bank  of  Chicag<j. 
111.,  as  collateral  security  to  notes  execute-! 
by  Graves  to  said  bank;  that  tbe  defendant. 
Clark,  at  tbe  request  of  J.  K.  Graves^  at:- 
vanced  tbe  money  to  take  up  such  securities, 
under  an  oral  agreement  with  said  Grave' 
that  tbey  should  be  taken  up  for  him,  for 
the  use  of  his  son,  the  plaintiff  herein;  that 
in  pursuance  of  said  agreement  J.  K.  Grave? 
negotiated  the  transfer  of  said  stock  fn>3! 
the  bank  to  the  defendant  for  which  tht- 
defendant  paid  tbe  sum  of  113,000.  It  fur- 
ther appears  from  tbe  petition  that  J.  K 
Graves  requested  the  defendant  to  loan  to  ac>! 
advance  for  said  Graves  a  sum  of  mone.T 
sufficient  to  purchase  from  the  receiver  of 
tbe  Commerclar  National  Bank  of  Dnbuqcr. 
Iowa,  a  claim  held  by  said  receiver  again«t 
one  H.  W.  McNeill,  for  which  $30,000  of  th- 
capital  stock  of  the  American  Goal  Oompanr 
was  held  as  security,  which  defendant 
agreed  to  do;  that  pursuant  to  such  asn^e- 
ment  J.  K.  Graves  conducted  nogotiation.«  for 
tbe  purchase  of  said  claim  In  the  name  of 
tbe  defendant  Clark,  for  the  sum  of  $3,snO: 
that  said  stock  had  been  attached  In  a  suit 
by  the  Commercial  National  Bank,  and  that 
Graves  purchased  tbe  claim,  on  which  the 
attachment  issued,  for  the  sum  of  f4.<>^). 
which,  added  to  the  other  amount  made  $7  - 
800  which  the  defendant  paid,  and  the  dalmi 
were  transferred  to  him,  to  be  held  for  tbe 
use  and  benefit  of  J.  K.  Graves,  and  as  se- 
curity for  the  payment  by  Graves  of  the  set- 
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eral  squib  advanced  as  set  forth  In  the  pe- 
tition. It  further  appears  from  the  petition 
that  the  defendant  expended  for  Graves  for 
attorney's  fees  and  costs  an  amount  not 
known  deflnitely  enough  to  be  stated.  It 
also  spears  that  defendant  has  received 
from  the  American  Coal  Company,  and  from 
the  purchase  of  that  McNeill  claim,  a  large 
sum  of  money,  and  that  all  the  interest  of 
J.  K.  Oraves  has  been  assigned  in  writing 
to  the  plaintiff.  The  petition  asks  tltat  an 
account  be  taken,  and,  after  deducting  the 
amount  of  ^defendant's  advancements,  with 
interest  from  the  amounts  received  from 
such  Steele  and  the  claim,  that  plaintiff  have 
judgment  for  the  balance^  and  a  decree  for 
the  transfer  of  said  stoclc  to  him,  or  Judg- 
ment for  its  value. 

A  first  amendment  to  the  petition  is  as  to 
an  assignment  by  the  bank  of  the  stock  to 
one  Proctor,  on  its  own  account,  and  is  not 
important  for  the  purposes  of  the  case.  A 
second  amendment  was  filed  November  7, 
1885,  and  avers  that,  as  to  the  purchase  of 
the  McNelU  claim,  there  was  a  further  agree- 
ment in  writing,  consisting  of  letters,  as  fol- 
lows: 

"Dubuque,  July  15,  1888.  Dear  Sir:  I 
wired  Judge  Nourse,  asking  him  to  post- 
pone the  trip  to  Oskaloosa  until  n^t  week. 
*  *  *  I  intend  to  spend  a  week  in  Chicago 
in  August,  and  If  we  can  secure  control  of 
the  'American'  I  can  handle  it  so  you  and  I 
will  make  $75,000  each,  as  by  being  in  Chi- 
cago between  the  C,  VL.  I.  &  P.  and  the  G.  & 
N.  W.  I  know  how  to  trade;  and  you  will 
remember  that  two  miles  of  track  on  a  level 
surface  would  connect  the  C.  &  N.  W.  with 
American.  H.  W.  McNelU  has  written  to 
know  if  twenty-five  cents  on  the  dollar  will 
buy  his  paper,  and.  If  so,  be  will  take  it; 
but  Booth  will  ask  the  receiver  to  let  you 
have  it  at  $100  over  that  sum.  The  30,000 
stock  goes  with  It,  and  we  could  try  that 
as  the  genuine  stock  and  Warren's  as  the 
spurious.    [Signed]    J.  K.  Graves. 

"Hon.  E.  Clark,  Iowa  City." 

"Iowa  City,  July  IS,  1888.  Hon.  J.  K. 
Graves,  Dubuque,  Iowa:  I  have  your  letter 
of  the  15th  inst.,  and  noted  contents.  I  have 
been  on  the  wing  since  Tuesday.  Went  to 
Oskaloosa.  Spent  the  day  there,  and  learn- 
ed that  our  parties  would  not  put  in  an  ap- 
pearance until  further  arrangements  were 
made;  say  next  week.  I  learned  at  Oska- 
loosa that  the  edict  was  rescinded  banishing 
you  from  the  great  metropolis  of  the  west- 
em  world,  for  which  I  am  thankful.  Now, 
I  bad  an  interview  with  Judge  Seevers.  He 
thinks,  as  you  do,  that  we  can  compass  what 
we  started  out  to  do,  and  we  must  get  a  cer- 
tain interest  I  will  do  my  best  to  get  it  for 
you.  This  part  keep  entirely  to  yourself. 
If  you  think  it  best,  I  will  meet  you,  or  per- 
haps it  would  l>e  best  for  me  to  come  up. 
You  know  I  am  scarce  of  money,  but  I  will 
Itorrbw  to  succeed  in  this  matter.  I  was  In 
Chicago  yesterday.    Came  home  last  night 


I  have  every  assurance  I  could  ask  that  Ga- 
ble will  deal  honorably  with  us,  and  give 
us  as  good  a  chance  as  he  will  any  person 
in  the  way  of  coal  trade.  Let  me  hear  from 
you  at  once,  and  I  will  come  up  if  you  think 
it  best.    [Signed]    B.  Clark." 

The  answer  admits  that  J.  K.  Graves  own- 
ed the  shares  of  capital  stock  held  by  the 
First  National  Bank  of  Chicago;  avers  that 
he  purchased  said  stock  from  said  bank  on 
bis  own  account;  and  denies  any  agreement 
or  understanding  by  which  be  was  to  ad- 
vance money,  and  hold  the  stock  for  Graves. 
Defendant  also  says  that,  as  to  the  McNeill 
claim,  and  the  stock  pleged  for  its  security, 
he  purchased  the  same  on  his  own  account, 
and  without  any  agreement  with  Graves,  as 
alleged.  Defendant  further  avers  that  the 
only  agreement  he  ever  had  with  J.  K. 
Graves  in  relation  to  the  stock  in  question 
was  In  writing.  After  the  filing  of  the  sec- 
ond amendment  to  the  petition,  setting  up 
the  further  agreement  in  writing  by  letters, 
the  defendant  answered,  dehying  the  agree- 
ment in  writing,  or  that  the  letters  contained 
such  an  agreement,  or  had  reference  to  any 
agreement  heretofore  made,  and  also  averred 
that  the  agreement  alleged  by  plaintiff  could 
not  be  established  by  oral  evidence.  On  the 
trial  the  district  court  dismissed  the  petition, 
and  the  plaintiff  appealed.    Affirmed. 

R.  W.  Stewart,  for  appellant  C.  C.  &  C. 
L.  Noiuse  and  Ranck  &  Bradley,  for  appellee. 

GRANGER,  J.  1.  A  question  is  presented 
on  an  assignment  of  error  as  to  the  refusal 
of  the  court  to  strike  from  the  files  defend- 
ant's answer,  filed  after  plaintiff's  second 
amendment  to  the  petition  was  filed.  It  will 
be  remembered  that  the  second  amendment 
to  the  petition  set  up  the  letters  as  constitut- 
ing an  agreement  In  writing,  and  the  an- 
swer complained  of  makes  a  denial  that  the 
letters  contain  such  an  agreement  or  refer 
to  an  agreement  before  made;  and  It  also 
stated  that  the  agreement  pleaded  could  not 
be  shown  by  parol  evidence.  The  grounds  of 
the  motion  to  strike  are  that  the  pleading 
was  filed  without  leave  of  court,  and  Inter 
than  the  rules  of  the  court  permitted.  We 
need  not  determine  the  correctness  of  the 
ruling  denying  the  motion,  because,  as  to  the 
denials  of  what  was  shown  by  the  letters, 
no  issue  was  changed  or  affected.  The 
pleading  of  the  letters  as  constituting  the 
contract,  if  not  denied,  only  went  to  the  fact 
of  tbe  existence  of  the  letters,  which  is  not 
disputed.  There  would  be  no  admission  of 
a  legal  conclusion  not  deducible  from  the 
letters  tliemselves.  Tbe  denials  as  to  the  let- 
ters in  no  way  change  the  situation.  Every 
fact  available  to  the  plaintiff  without  the  de- 
nials Is  available  with  them. 

2.  As  to  the  plea  of  the  statute  of  frauds, 
or,  In  other  words,  the  plea  that  parol  evi- 
dence was  not  admissible  to  prove  the  con- 
tract as  alleged,  that  was  a  mere  legal  con- 
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dOBloD,  and  In  no  way  cbanged  the  Issue. 
Wbat  evidence  Is  competent  to  prove  an  1»- 
Boe  of  fact  made  by  the  pleadings  Is  sever 
settled  upon  an  issue  of  fact  as  to  tmdh  com- 
petency, but  by  a  demurrer  to  the  pleadtng 
averring  the  contract,  or  upon  objection  to 
the  evidence  when  offered.  See  Burden  v. 
Knight,  82  Iowa,  581,  48  N.  W.  985,  wlierein 
it  is  held  that  a  party  claiming  under  a  con- 
tract within  the  statute  of  frauds  must  aver 
facts  sufficient  to  talce  It  out  of  the  provi- 
sions of  the  statute,  or  the  pleading  will  be 
demurrable. 

3.  The  deposition  of  the  defendant  was 
talcen  and  used  on  the  trial.  At  the  com- 
mencement of  the  trial,  and  before  testimo- 
ny was  offered,  the  plaintiff  made  an  nppU- 
catlon  to  have  the  deposition  corrected  where- 
in the  stenographer  before  whom  ttie  depo- 
sition was  taisen  had  omitted  certain  state- 
ments by  the  witness.  The  tact  as  to  the 
omission  was  shown  by  the  affidavit  of  R. 
W.  Stewart  The  application  was  denied, 
and  complaint  lis  made.  It  seems  to  us  ft 
would  be  a  dangerous  rule  to  permit  yiepflsl- 
tions,  where  filed,  to  be  attacked  by  affldartt 
with  a  view  to  add  to  ov  strike  from  them. 
It  can  readily  be  nnderstood  what  Issues 
might  be  made  on  such  apfHlcations,  and 
what  complications  might  follow.  We  think 
the  court  did  not  err  In  the  refusal  «C  the  ap- 
plication. 

4.  On  the  merits  of  the  case  we  are  not  in 
doubt  that  the  conclusion  of  the  district 
court  is  correct.  We  reach  this  conclusion 
independent  of  the  claim  that  tlie  contract, 
as  alleged.  Is  within  the  statute  of  frauds. 
That  Claris  'furnished  the  money  upon  which 
the  stock  and  claim  were  transferred  to  him 
Is  conceded,  and.  In  the  absence  of  a  showing 
to  the  contrary,  he  Is  the  owner.  That  there 
are  some  items  of  evidence,  net  easily  recon- 
ciled as  consistent  with  defendant's  'dalm, 
may,  and  likely  should,  be  admitted.  They 
would  be  of  greater  force  against  4}efeBdant 
if  he  had  the  burden  to  show  his  tttie.  The 
burden  is  with  the  ptlalntiff,  and  mere  douMs 
are  not  sufficient  to  make  the  necessary 
weight  of  evidence  for  his  recovery.  It  wlH 
not  unduly  lengthen  this  opinion  if  we  set 
ont  a  part  of  the  evidence  that  seems  to  us 
to  largely  control  this  case.  It  Is  a  part  of 
the  testimony  of  J.  K.  Graves,  ass  follows: 
"I  had  owned  and  pledged  to  the  First  Na- 
tional Bank  of  Chicago  $26,400  of  Western 
Union  Fuel  Co.  stock  and  $25,000  stock  of 
the  American  Coal  Co.  The  bank  was  anx- 
ious to  get  its  money,  and  I  was  equally  anx- 
ious to  get  control  of  the  stocks  for  plalntlfC. 
I  saw  Mr.  Clark,  and  asked  him  if  he 
wouldn't  advance  the  money  to  get  the 
stocks,  and  hold  the  same  for  the  beneflt  of 
my  son  Luin.  He  said  he  would  do  that  for 
me,  and  that  I  could  do  as  I  pleased  with  It; 
tart  that.  If  he  did  so,  we  would  work  t<«eth- 
er  for  mutual  advantage,  and  oust  McNeilL 
At  the  same  time  1  also  told  Clark  that 
Wells,  receiver,  at  Dubuque,  held  about  f  12,- 


000  oC  paper  against  H.  W.  McNeill,  seemed 
by  $30,000  ABftertcan  Coal  stock,  -wbicb.  witii 
Ms  (Clark's)  co-operaHon,  I  coold  buy  very 
cheap,— -for  m»efa  lees  than  the  actual  valoe 
of  the  Btock,— sBd  Mr.  CSark  said  to  me  to 
see  what  I  could  do  la  the  w&y  of  prBcurins 
ttats  McNeil  p«i9er  fron  Wells,  receirer,  and 
tbat,  if  I  could  make  a  satisractatT'  tra&e. 
that  he  fCiart:)  -wwild  let  me  have  tjie  maney 
to  pay  for  it,  or  would  buy  It  for  me,  and 
tliat  bt  wo«ld  come  vp  at  any  time  I  desired 
to  close  ttie  negotiatio&s  wltli  Wells,  If  it 
might  be  necessary.  He  Isf  ormed  me  tbat  he 
would  do  it  fcsr  me,  bat  for  me  to  keep  that 
part  to  mysetf .  I  told  him  I  -would  ascertain 
wbat  I  could  acconpllsh,  and  let  hlna  know, 
a&d  that  I  wanted  my  son  Luln  to  divide 
with  Clark  whatever  proflt  was  made  In  the 
matter.  CSark  expressed  his  wish  to  aid  me. 
and  said  all  he  cared  for  was  to  be  made 
wiiole,— that  Is,  to  have  his  money  back,  witb 
iaterest, — and  that  Lain  or  I  could  do  as  we 
pleased  with  the  pT«f>erty  or  profits ;  and 
that  he  would  do  it  for  ne,  bat  for  me  to 
keep  that  part  qaiet  I  had  several  talks 
wtth  Mr.  Cladk  abeat  t%e  American  Goal  Co. 
and  the  Western  Union  Fuel  Co.  stocks  that 
spring,  and  before  he  bought  the  "Western 
Uakm  Fuel  Co.'s  stock  of  Mr.  Gaee.  (Z)  At 
one  of  these  (nterrlews  In  his  bank  at  Iowa 
City,  Mr.  Clark  told  »e  he  wished  to  sell  his 
stocks,  and  get  out,  or  co-eperatc  wHb  me 
to  get  cootrel,  and  get  rid  of  the  McNeill, 
wbo  managed  (%e  business  of  tboae  compa- 
nies; that  be  woald  loan  me  one-balf  of  all 
be  reaUted  ftom  his  coal  interests  to  enaUe 
me  to  llqutdate  say  personal  affiairs,  'wbicb 
were  then  \ti  confusion.  I  thanked  bim.  and 
accepted  his  ^nerons  offer,  whereat  dark 
said:  'Now,  Graves,  I  may  die;  so  yon  Jnst 
stt  down,  and  write  ont  wbat  I  have  ajcreed 
to  do.  Make  It  a  legal,  binding  docament. 
and  I  win  sign  It;'  end  I  Iben  and  tb«« 
wrote  wit  tbe  foHowing,  which  Clark  si^- 
ed."  The  weight  aad  coBdastveness  of  this 
testimony  is  more  appareat  1C  we  haTe  in 
miud  what  induced  Graves  "to  write  the 
"Mndlng  docussent"  to  be  cAgned  by  Clark. 
It  ■mis  these  words  from  CSark:  *^ow. 
Graves,  I  May  die;  so  yon  Just  stt  down,  and 
write  ont  wbat  I  have  agreed  to  do.  Make 
it  a  legal,  binding  docusaent,  and  I  wlU  sign 
It"  Looking  to  the  testimony  of  Oiaves.  as 
above  quoted.  It  appeal^  tbat  the  agreement 
of  Clark,  as  testWed  to,  Incloded  tbe  agree- 
aoeat  as  to  advancing  the  money  for  both  the 
stock  in  the  baank  and  the  McNeill  claim,  and 
the  agreemeat  Involved  many  tiransands  of 
doUars.  Mr.  Graves  prepared,  aad  Mr.  dark 
signed,  the  following:  "Iowa  City,  Apr9  20, 
18S».  J.  K.  Graves— Oear  Sir:  For  valae  re- 
ceived, I  agree  to  work  solidly  with  yon  to 
protect  our  mutual  Interests  In  the  coal  busi- 
ness generally  at  Oskaloosa,  and  e^ecially 
la  tlie  American  Coal  Company;  and  you 
and  I  will  vote  .  igether,  and  balld  srp  oar 
Interests  against  any  and  all  Influenctps;  and 
from  any  foads  therefrom  coming  to  me  I 
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will  loan  you  tlie  nae  of  «»e-juiU  therent, 
Blioald  you  need  the  eaue  in  Uquidatloa  of 
your  aSaini.  We  will  iwtire  W.  A.  McNeiU 
from  all  coDoectloa  with  the  busliteas,  and 
aim  to  make  tlie  management  profitable  and 
snti8fact«o'-  We,  ye*  aed  L,  will  stand  to- 
^  gether,  and,  if  need  be,  Sgiit  together  for 
'  each  otlker.  Truly,  £.  Clark."  This  writing 
was  made  A^ril  20,  iSSa,  and  was  about  the 
time  of  tlie  agreem^it  ea  to  the  transfers  In 
(luestlon.  It  was  made  «t  one  of  tlie  talica 
about  the  coal  and  fuel  eomyaay's  stocks, 
and  before  defendant  purduised  them.  The 
purpose  in  Biaking  tbe  writing  was  that  it 
might  expi-ess  what  Clark  bad  agreed  to  do 
in  case  be  shouU  die.  With  that  as  tbe  par- 
pose,  tbe  agreemeat  Is  made  and  signed  witb- 
out  a  ref  erence  to  the  agreement  relied  on  ia 
this  suit.  Independent  of  this  particular 
feature,  tbe  evidence  is  in  coiaflict  The  tes- 
timony of  Glares  and  Clark  is  opposed,  and 
both,  In  some  particulars,  are  corroborated 
by  other  testimony;  but  this  feature  Is  so 
strong  in  support  of  Clark,  and  the  burden 
being  with  plaintiS,  that  It  does  not  seem  to 
us  a  doubt  remains  as  to  wbat  the  oonclo- 
slon  should  be.  The  letters,  pleaded  as  a 
furth^*  agreement,  do  not  aid  the  plalntifC. 
These  letters  were  written  July  15  and  18, 
1SS9.  The  stock  seeofts  to  have  been  issued 
to  Clark,  in  part  at  least,  June  15,  18iJtt,  and 
ttie  negotiations  made.  In  pairt,  before  April 
29,  1SS8.  Tbe  letters  q>eak  of  Judge  Seevers 
having  said  that  a  certain  interest  slumld 
be  obtained,  and  Clark  said  he  would  do  his 
best  to  help  Graves  get  it,  and  Graves  was 
admonished  to  keep  that  fact  entirely  to  him- 
self. It  cannot  be  understood  what  was 
naeant  by  the  statements.  The  Inference  is 
rather  against  than  in  favor  of  its  meaning 
tbe  Interests  involved  In  this  suit.  Of  course, 
there  are  parts  of  the  evidence  we  do  not  dis- 
cuss, nor  is  It  necessary.  Oui'  conclusion  is 
that  tbe  Judgment  shouU  be  afflrmed. 


CLAPP  V.  GBKENLBB. 
(Supreme  Court  tt  Iottb.    Jan.  21,  189T.) 

RE9CI8S10M  OP  Deed— Mistake  —  Tkxder  op  Re- 

OONVEVAVCB— PLEATIISe— AMENnMByT— LACtlES 

— £u9CTin:f  op  Kemedies — Xiimitatioss. 

1.  It  ia  no  defease,  to  a  biU  to  reacinl  a  deed 
for  mistake  as  to  tne  subject-matter,  that  the 
tract  actually  conveyed  is  worth  as  much  as 
the  one  plaintiff  contracted  to  briy. 

2.  It  is  ao  defense,  to  a  bSl  to  rescind  a  deed 
for  mistoice  as  to  subject-matter,  that  ploiutiff 
allowed  the  land  to  go  to  tax  sale,  and  had  mort- 
gaged it,  where  the  complaint  tendered  a  recon- 
veyance free  front  iBcumbraBcea. 

3.  A  suit  to  rescind  a  deed  for  mistake  in  the 
subject-matter  is  not  barred  by  laches,  where 
the  transaction  took  place  in  1887,  and  plain- 
tiff did  not  discover  that  he  had  received  the 
wrong  land  until  1890,  and,  after  fruitless  ne- 
gotiations with  defendant  for  a  settlement, 
brought  action  in  April,  1891,  for  fraud,  and 
did  not  discover  the  raistako  until  defendant 
tiled  his  answer,  in  October,  1881,  and  amended 
the  complaint  in  the  feliowing  November  so  as 
to  seek  a  rescission  for  tbe  mistake. 


4.  The  bringing  «t  sa  aetioa  for  tmni  In  •• 

exchange  of  land  is  not  an  election  to  affirm  the 
contract,  which  wiH  prevent  plaintiff,  on  subse- 
quently discoTering  that  there  was  no  fraud, 
but  a  mistake  ma  te  the  tiact  whaeh  he  was  to 
receive,  from  am«uding  the  complaint  8»  as  t» 
seek  a  rescission  for  such  mistake. 

5.  Where  a  case  was  ordered  to  be  heard  on 
depositions,  aad  ti»e  ooart  in  its  discretkm  al- 
lows one  party,  without  notice  to  the  other,  to- 
introduce  documentary  evidence,  it  was  error  to 
refuse  to  allow  the  latter  to  rebut  it. 

6.  A  suit  to  rescind  a  deed  for  mistake  Is  not 
barred  by  limitatioas,  though  not  brought  with- 
in the  statutory  time,  if  plaintiS  did  not  discov- 
er the  mistake  until  one  month  before  bringing 
suit. 

Appeal  from  district  court,  Keokuk  county  ."^ 
D.  Ryan,  Judge. 

Originally  this  was  an  action  at  law  to  re- 
cover  damages  from  defendant  for  certain 
false  and  fraudulent  representations  made 
by  blm  with  reference  to  some  Nebrasl^a 
land,  which  he  exchanged  with  plaintiff  for 
some  land  In  Iowa.  The  defendant  answer- 
ed, denying  that  he  made  any  false  or  fraud- 
ulent representations  regarding  the  Nebras- 
lia  land,  and  further  pleading  that  the- rep- 
resentations he  made  were  not  fraudulent, 
but  made  through  mistake  as  to  tbe  tract  of 
land  he  In  fact  owned  and  ti-aded  to  plaintiff. 
Defendant  also  pleaded  a  counterclaim  bas- 
ed upon  certain  false  and  fraudulent  repre- 
sentations made  by  plaintiff  concerning  the 
Iowa  land.  After  the  filing  of  the  answer 
tbe  plaintiff  amended  his  petition,  and  asked 
for  a  rescission  of  the  contract  of  exchange 
by  reason  of  mistake  as  to  tbe  subject-mat- 
ter. In  this  amendment  he  offered  to  exe- 
cute a  deed  to  defendant  reconveying  the 
Nebraska  land  to  blm  free  and  dear  of  aU 
incumbrances^  and  asked  tbat  the  defendant 
be  ordered  to  reconvey  the  Iowa  land  to  him, 
and,  if  this  could  not  be  done,  then  that  be 
have  Judgment  for  bis  damages,  as  prayed 
In  bis  original  petition.  Thereafter  plaintiff 
filed  a  motion  to  transfer  the  cause  to  tbe 
equity  docket,  which  motion  was  sustained, 
and  defendant  excepted.  In  answering  tbe 
amendment  to  tbe  petition,  defendant  aver- 
red that  it  was  impossible  for  bim  to  re- 
scind, because  he  bad  conveyed  tbe  Iowa 
land  to  a  good-faith  purchaser.  He  further 
alleged  that  tbe  Iowa  land  bad  much  in- 
creased In  value  since  the  exchange  was 
made,  while  tbe  Nebraska  land  bad  increas- 
ed but  little.  If  any,  and  tbat  it  would  be  a 
hardship  to  now  decree  a  rescission.  De- 
fendant also  pleaded  tbat  tbe  contract  of  ex- 
change was  made  In  tbe  state  of  Nebraska, 
where  both  parties  were  at  the  time  living,, 
and  tbat  plaintiff's  cause  of  action  is  barred 
by  tbe  statute  of  limitations  of  that  state. 
Tbe  statute  relied  upon  is  pleaded  by  tbe  de- 
fendant in  his  answer.  Aftcm-ards  defend- 
ant filed  an  amendment  to  his  answer,  ia 
which  healleged  that  plaintiff  Is  not  the  own- 
er of  the  Nebraska  land;  that  the  same  bad 
been  sold  for  taxes  to  one  A.  E.  Hunt,  who- 
was,  at  the  time  of  the  commencement  of 
this  suit,  tbe  owner  of  tbe  real  estate  deeded 
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to  plaintiff.  He  fnrtber  aTerred  that,  after 
receiving  the  Nebraska  land,  plaintiff  exe- 
cuted a  mortgage  thereon,  which  had  not 
been  satisfied  at  the  time  this  amendment 
was  filed,  and  he  relied  upon  these  facts  to 
defeat  plaintiff's  suit  for  rescission.  Plain- 
tiff also  amended  his  petition  by  stating  that 
he  did  not  discover  that  the  Nebraska  land 
for  which  he  traded  was  not  the  same  as 
that  pointed  out  to  him  by  defendant  at  the 
time  of  the  exchange,  until  June,  1890,  and 
that  he  then  wrote  to  defendant  regarding 
the  matter,  and  asked  him  to  make  it  right; 
that  defendant  at  first  promised  to  do  so, 
and  held  out  that  he  wouIiJ  adjust  the  mat- 
ter amicably,  until  about  November  1,  1890, 
when  he  refused  to  do  so.  After  defendant 
had  filed  his  amendment  to  bis  answer, 
pleading  plaintiff's  Inability  to  rescind,  plain- 
tiff replied  thereto  by  stating  that  he  had  fully 
redeemed  the  Nebraska  land  from  tax  sale, 
and  held  a  deed  thereto  from  Hunt,  the  pur- 
chaser at  the  tax  sale,  a  copy  of  which  deed 
he  attached  to  the  reply.  He  also  pleaded 
that  he  had  full  power  and  ability  to  recon- 
vey  the  Nebraska  land,  free  and  clear  of  all 
Incumbrances,  to  defendant,  should  a  decree 
of  rescission  be  granted,  and  that  he  could 
fully  restore  to  defendant  the  real  estate 
which  the  defendant  deeded  to  blm,  should 
the  court  so  order. 

The  cause  on  the  Issues  thus  Joined  was 
by  the  court  set  down  for  hearing  on  deposi- 
tions, and  on  the  16th  day  of  December, 
1882,  was  submitted  to  the  court,  to  be 
argued  in  writing  and  decided  in  vacation  as 
of  the  term  at  which  it  was  submitted.  Aft- 
erwards, and  in  May,  1893,  the  court  ren- 
dered a  decree  finding  the  equltfes  to  be  with 
plaintiff,  and  ordering  a  rescission  of  the 
contract,  and  directing  each  party  to  make 
a  deed  to  the  other  of  the  land  he  bad  re- 
ceived in  exchange  by  the  first  of  the  next 
term  of  court,  and  that  all  parties  having 
any  Interest  in  the  land  be  brought  in  at  this 
next  term  of  court,  in  order  that  their  rights 
might  be  adjudicated;  and  the  cause  was 
contlnned  for  such  other  or  further  decree 
or  Judgment  as  might  be  necessary.  The 
record  recites  that,  on  the  27th  day  of  Sep- 
tember, 1893,  the  plaintiff  In  open  court  ten- 
ders deeds  and  abstract,  with  release  of 
mortgage  appearing  unsatisfied,  and  offers  to 
record  said  release.  And  on  the  same  day 
plaintiff  filed  a  motion  to  resubmit  the  cause 
in  which  he  alleged  that  he  was  ready  and 
willing  to  make  rescission  on  his  part,  and 
that  defendant  was  unable  to  rescind;  and 
he  asked  that  the  cause  be  resubmitted,  in 
order  that  the  court  might  determine  the 
amount  of  damages  to  which  he  was  enti- 
tled; and  he  further  asked  for  an  order  to 
take  additional  evidence  on  tnu  question  of 
damages.  This  motion  was  sustained,  and 
on  the  23d  day  of  October,  1894,  the  cause 
was  resubmitted  on  the  evidence  originally 
offered  and  other  additional  evidence  taken 
on  this  second  snbmission.    Thereafter,  and 


before  final  decree,  plaintiff  amended  his  pe- 
tition, in  which  he  alleged  that  he  bad  paid 
taxes  on  the  Nebraska  land  for  tbe  term  ot 
seven  years,  amounting  to  fl2Z.2i,  In  ord«r 
to  keep  himself  in  position  to  rescind,  and 
be  asked  that  the  amount  so  paid  by  him  b« 
allowed  as  damages  from  defendant.     De- 
fendant also  amended  his  answer  by  statins 
that,  in  the  exchange,  he  paid  plaintiff  $250 
in  cash;   that  amount  representing  the  dif- 
ference between  the  agreed  values  of  the 
property  exchanged.     He  also  pleaded  tha: 
the  Iowa  lands  were  sold  under  a  decree  of 
foreclosure  rendered  upon  a  mortgage  exist- 
ing upon  the  land  wben  he  received  It  from 
the  plaintiff,  and  he  asked  that,  in  fixing  the 
difference  in  value  of  the  Iowa  and  Nebras- 
ka lands,  defendant  have  credit  for  the  som 
for  which  the  Iowa  land  sold  on  executioa 
and  the  "boot  money"  paid  by  blm.     There- 
after, and  on  the  29th  day  of  June,  1S3o,  the 
court  rendered  a  further  decree,  finding  that 
defendant  could  not  comply  with  the  orde 
of  rescission,  and  that  plaintiff  had  tendered 
him  (defendant)  a  good  and  snfBclent  deed 
for  the  Nebraska   land,  and  had  paid  the 
taxes  claimed  by  him;  and  the  conrt  or- 
dered that  plaintiff  have  Judgment  for  the 
value  of  the  Iowa  land,  less  the  amount  ol 
the  incumbrance  which  existed   thereon  at 
the  time  of  the  exchange,  and  for  tbe  taxes 
paid  by  him  on  the  Nebraska   land.     Tbe 
court  also  found  that  the  value  of  the  lon-a 
lands  at  the  time  of  the  exchange  was  $&- 
000,  that  the  incumbrance  thereon  amounts 
to  $3,576.33,  that  defendant  had  paid  plain- 
tiff $250  as  "boot  money,"  and  that  plaintif 
was  entitled  to  interest  at  the  rate  of  6  per 
cent,  on  the  value  of  the  land  he  conveyed 
to  defendant,  less  the  Incumbrance  and  "boo: 
money,"  to  which  there  should  be  added  the 
$122.24  taxes  paid  by  plaintiff;    and  Judg- 
ment was  ordered  for  plaintiff  for  tbe  sntL 
of  $3,217.61  and  costs,  and  it  was  farther 
ordered  that,  upon  payment  of  this  stun,  de- 
fendant should  be  entitled  to  have  and  re- 
cover from  plaintiff  a  deed  for  the  Nebraska 
land,  with  tax  receipts  showing  all  taxes,  np 
to  and  including  the  year  1893,  fully  paid. 
Tbe  court  further  ordered  that,  if  plaintiff 
failed  to  do  so,  he  should  not  receive  or  en- 
force the  collection  of  any  part  of  the  Judg- 
ment.    It  also  decreed  and  ordered  that,  up- 
on compliance  with  the  decree  by  plaintiff, 
and  a  failure  of  defendant  to  satisfy  the 
judgment  within  60  days  from  July  1,  iSSTi. 
plaintiff  might  elect  to  retain  the  Nebra.<Ofa 
land  by  crediting  the  value  thereof,  whlcli 
was  found  to  be  $1,600,  and  the  taxes  paid 
by  him  thereon,— In  all,  $1,722.24,— upon  the 
Judgment   against   the  defendant;    and  the 
cause  was  continued  for  ftirther  orders  anil 
the  enforcement  of  tbe  decree.     Ttaereafte: 
the  plaintiff  filed  a  motion  to  confirm  the  dt^ 
cree  and  to  enter  Judgment  thereunder  fur 
tbe  value  of  the  land,  in  which  he  alleged 
that  he  elected  to  retain  the  Nebraska  land 
and  credit  the  value  thereof  upon  the  judg- 
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ment  against  defendant,  as  provided  In  the 
decree  last  mentioned.  He  further  averred 
that  be  bad  fnlly  complied  with  tbe  decree 
on  bis  part  by  delivering  to  tbe  clerk  a  deed 
to  defendant  for  tbe  Nebraska  land,  and  ab- 
stract showing  the  same  to  be  free  and  clear 
of  Incumbrances,  and  tax  receipts  showing 
payment  of  all  taxes,  and,  having  complied 
with  all  the  requirements  on  his  part,  he 
asked  that  the  decree  be  affirmed,  and  Judg- 
ment entered  thereunder.  He  further  stated 
that  the  time  had  passed  which  had  been 
granted  defendant  for  satisfying  the  Judg- 
ment, and  that  be  elected  to  retain  the  Ne- 
braska land,  and  give  the  credit  therefor  on 
the  Judgment,  as  per  the  order  of  the  court. 
Accompanying  thin  motion  were  the  deed 
and  tax  receipts  referred  to.  This  motion 
was  submitted,  and  the  court  found  the  re- 
citals therein  to  be  true,  and  ordered  that  the 
decree  of  June  29,  1895,  be  confirmed,  and 
that  there  be  credited  upon  tbe  Judgment  the 
snm  of  $1,722.24,  In  accordance  with  plain- 
tiff's election.  To  each  and  all  of  these  or- 
ders, decrees,  and  Judgments  tbe  defendant 
excepted,  and  now  appeals  to  this  court 
Affirmed. 

O.  H.  Mackey  and  Woodlu  &  Son,  for  appel- 
lant. Kaney  &  Simmons  and  C.  M.  Brown, 
for  appellee. 

DEBMER,  J.  The  unusually  long  state- 
ment preceding  this  opinion  seems  to  be  nec- 
essary to  properly  understand  the  questions 
presented  for  our  determination.  The  ex- 
change of  land  referred  to  in  tbe  pleadings  was 
made  in  Nebraska,  on  or  about  the  19th  day 
of  April,  1887,  and  it  is  practically  undisputed 
that  the  parties  made  a  mistake  as  to  the  sub- 
ject-matter of  the  trade.  The  plaintiff  and 
defendant  went  to  see  the  Nebraska  land 
which  defendant  claimed  to  own,  It  being  the 
W.  %  of  section  No.  15,  In  township  No.  2  N., 
of  range  14  W.  The  defendant  by  mistake 
pointed  out  the  east  half  of  the  section  as  his 
land,  and  plaintiff  made  the  trade,  believing 
that  he  was  to  receive  the  cast  half  of  the 
section  In  exchange  for  his  land  In  Iowa.  Tbe 
east  half  of  the  land  bad  a  lake  of  living  wa- 
ter, fed  by  underground  springs,  which  was 
thought  to  be  valuable  by  the  parties.  There 
are  no  water  privileges  on  the  west  half. 
There  are  some  other  things  connected  with 
the  land  which  made  the  east  half  the  more 
valuable  of  the  two  tracts.  Some  of  the  wit- 
nesses place  tbe  difference  in  value  at  $1,000. 
Plaintiff  did  not  discover  the  mistake  until 
June,  1880,  when  he  went  to  Improve  tbe  land. 
Some  correspondence  then  passed  between  the 
parties  with  reference  to  the  matter,  but  no 
adjustment  was  had,  and  then  plaintiff  com- 
menced bis  suit,  filing  bis  original  petition  on 
tbe  l8t  day  of  August,  1891.  Defendant 
claims,  and  Introduced  evidence  to  show,  that 
one  tract  of  Nebraska  land  was  as  valuable 
as  the  other,  and  that,  if  there  was  any  differ- 
ence. It  was  In  favor  of  the  west  half  of  tbe 


8ectl<»>;  and  be  Insists  that.  If  this  be  true, 
plaintiff  Is  not  entitled  to  rescind.  It  is  likely 
true  that  proof  of  such  facts  would  be  a  com- 
plete defense  to  an  action  at  law  for  fraud. 
Bat  it  is  clear  that  It  Is  not  sufficient  to  defeat 
an  action  for  rescission  based  upon  mistake 
as  to  the  subject-matter.  Plaintiff  had  the 
right  to  receive  Just  what  he  contracted  for, 
and,  if  there  was  a  mistake  as  to  the  subject- 
matter,  then  there  was  no  meeting  of  the 
minds,— no  contract  between  the  parties.  Un- 
der such  circumstances,  a  court  of  equity  will, 
In  a  proper  case,  declare  a  rescission  o'f  the 
contract,  although  no  damage  would  have  re- 
sulted to  plaintiff  had  he  been  content  to 
abide  by  tbe  trade.  It  is  not  a  question  of 
comparative  values,  but  of  mistake  In  the  sub- 
ject-matter, which  invalidates  the  transaction. 
No  citation  of  authorities  is  needed  to  support 
so  elementary  a  proposition.  It  follows,  then, 
that  plaintiff  is  entitled  to  a  rescission  of  tbe 
contract  for  mistake  as  to  the  subject-matter, 
unless  there  be  something  else  in  the  case 
which  defeats  his  action.  Defendant  con- 
tends tbat  plaintiff  Is  not  entitled  to  rescission 
because  be  allowed  the  Nebraska  land  to  go 
to  tax  sale,  and  also  incumbered  it  with  a 
mortgage,  after  he  received  the  deed  therefor. 
It  wiU  be  noticed  that  plaintiff.  In  his  peti- 
tion and  amendments  thereto,  offered  to  recon- 
vey  the  Nebraska  land  free  and  clear  of  all 
Incumbrances  to  the  defendant,  if  the. court  so 
decree.  As  the  suit  was  properly  in  equity, 
It  was  not  Incimibent  on  plaintiff  to  do  more 
than  make  this  offer.  The  court  could,  by 
proper  orders,  protect  the  defendant;  and  this 
it  did  in  the  decrees  rendered.  A  statement 
that  plaintiff  was  ready  and  willing  to  fur- 
nish and  convey  a  clear  title  to  defendant  In 
the  event  a  rescission  was  declared  was  all 
that  was  necessary.  The  rule  Is  different  In 
actions  at  law;  but  this,  as  we  have  said,  is 
not  a  law  suit.  Montgomery  v.  Shockey,  37 
Iowa,  107;  Seymour  v.  Shea,  62  Iowa,  708,  1« 
N.  W.  19C;  McCorkell  v.  Karhoff  (Iowa)  58 
N.  W.  913;  Taylor  v.  Ormsby,  06  Iowa,  112, 
23  N.  W.  288;  Blnford  v.  Boardman,  44  Iowa, 
53.  It  is  said,  however,  that  plaintiff  did  not, 
in  fact,  tender  a  deed  and  proper  evidence  of 
a  clear  title  to  the  Nebraska  land,  in  accord- 
ance with  the  orders  of  the  lower  court.  We 
think,  however,  that  the  record  does  show,  not 
only  a  willingness  on  the  part  of  plaintiff  to  re- 
store to  the  defendant  the  Nebraska  land  free 
and  clear  of  all  Incumbrance,  but  an  actual 
tender,  not  only  of  a  warranty  deed,  but  a 
deed  from  Hunt,  who  held  tbe  tax  title  on  the 
land,  a  release  of  tbe  mortgage  executed  by 
plaintiff  thereon,  proper  evidence  that  all  taxes 
bad  been  paid,  and  an  abstract  of  title  show- 
ing the  land  free  and  clear  of  all  Incumbrance. 
Tbe  originals  of  some  of  these  papers  have 
been  filed  in  this  court  for  Inspection,  and  we 
find  them  to  be  as  appellee  claims.  Moreover, 
tbe  defendant  did  not  exercise  the  election  he 
had  to  take  tbe  Nebraslia  land.  On  the  con- 
trary, he  refused  to  perform  that  part  of  the 
decree  which  entitled  him  to  a  reconveyance, 
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and  eomiieUea  plaintiff  to  elect  to  take  tke 
land  and  credit  tbe  value  thereon  as  fixed  by 
the  court  npon  bis  Jiidement  We  think  the 
tender  and  offer  made  by  the  plalatiff  was  sof - 
flclent. 

2.  Defendant  elaims  that  plainttff'B  right  of 
action  la  haired  by  hlB  laches.  The  eTldenoe 
shows  that  plahitifF  did  not  discover  he  had 
received  a  deed  to  the  wrong  land  until  June, 
1800.  He  then  had  aoiue  negodatlona  look- 
ing to  a  settlement  wtth  Hie  defendant  hwit 
these  amounted  to  notbtng,  aitd  he  then,  tn 
April,  iSBt,  commenced  bis  action  at  law  to 
recover  damages  for  fraud.  He  did  not  learn 
of  the  mistake  until  defendant  filed  his  ao- 
swer,  on  October  XL,  1891.  On  tbe  l«th  day 
of  November  fcdlowlng  the  plalnttff  filed  an 
amendment  to  his  petitlao  askisg  for  oescis- 
slon  on  the  grouod  of  mlstalce.  We  do  not 
think  there  was  sooh  delay  after  the  discov- 
ery of  the  mistake  as  defeats  him  of  hte  rem- 
edy. It  is  true  that  usreasamiale  or  Inexcas- 
able  delay  on  the  part  «f  him  who  has  tiie 
right  to  rescind  will  amount  to  a  waiTer,  and 
that  one  who  baa  the  rigiit  to  reyvdiate  must 
do  flo  wtthln  a  reasonable  ttme  after  he  has 
knowledge  of  the  ealsteiiae  oC  tbe  eaaae,  sr 
sufficient  knowledge  to  put  him  tqm*  laqidry 
as  to  the  ftaud  or  mistake.  But  we  tbink  this 
case  Is  barren  of  such  facta  aa  ought  to  defeat 
plaintiff  oe  the  ground  of  delay  In  proceedings. 

3.  It  is  also  cialmed  that  plaintiff,  by  com- 
meoidng  his  action  at  law,  elected  to  stand  by 
the  contract,  aad  that  he  cannot  be  allowed  to 
plead  mistake.  This  conteutlaa  Is  squarely 
answered  by  the  case  of  Smith  v.  Brlckec,  86 
Iowa,  285,  53  N.  W.  250,  and  we  need  give  It 
no  further  attention. 

4.  Defendant  also  datrns  that  the  salt  Is 
barred  by  the  statute  of  limitations.  The 
parties  resided  in  Nebra^ca  at  the  time  tbe 
contract  was  made,  and  the  exchange  was 
consummated  In  that  state.  Defendatrt 
pleads  the  statutes  of  the  sister  common- 
wealth in  bar  of  plaintiff's  action,  and  claims 
that  the  action  was  barred  within  four  years 
from  the  time  tbe  exchange  was  made.  The 
record  with  reference  to  this  matter  is  some- 
what peculiar.  On  the  23d  of  January,  1892, 
an  order  was  made  that  the  cause  be  heard 
on  depositions.  On  the  10th  day  of  Decem- 
ber of  the  same  year  the  cause  came  on  for 
hearing,  and  each  party  offered  and  intro- 
duced the  depositions  be  had  taken.  ITp  to 
this  time  no  notice  had  been  given  by  defend- 
ant that  he  intended  to  introduce  the  stat- 
utes of  the  state  of  Nebraska.  At  the  time 
of  the  introduction  of  the  depositions,  defend- 
ant produced  one  C.  H.  Macli.ey  as  a  witness, 
and  proposed  to  examine  him  orally.  There- 
upon plaintiff  objected  because  the  case  was 
set  down  for  trial  on  depositions,  and  oral 
evidence  was  inadmissible.  The  court  made 
this  order  njwn  the  objection:  "Taken,  sub- 
ject to  objection,  to  be  determined  with  the 
case."  The  witness  thereupon  Identified  a 
certain  book  purporting  to  be  the  Compiled 
Statutes  of  tbe  State  of  Nebraska.    Defend- 


ant then  ottamt  certain  sections  at  this  book. 
with  reference  to  the  statute  of  limitatiosis. 
In  evidence.  His  offBr  was  of  seetloiiB  S-iS, 
Inetualve,  fonnd  on  pages  853-655.  To  tlii« 
beok  the  plalnttff  offered  obJecti«ns,  and  tbe 
same  ruling  was  made  by  the  court  tluu 
It  made  upon  the  previous  objections  to 
Mackey'e  evidence.  It  may  be  well  to  state 
that,  before  the  came  was  called  Dor  heao-ing, 
and  on  the  9th  day  of  December,  Hue  ^ain- 
tlff  filed  a  motion  f  cb-  an  older  gtvteg  btm  15 
days  in  which  to  file  rebutting  teaUmony,  bas- 
ed upon  the  grwnnd  that  no  time  whs  fixed 
Within  which  snch  evidence  shonld  be  taken, 
and  upon  the  farther  gronad  that  plaiatiff 
had  never  had  any  notice  o^  the  filing  of  Oe- 
fendanfs  de|)OBitlanB.  This  motion  was  wa^ 
ported  by  afiidavits,  showing  that  certain  evl- 
denee  in  rebuttal  was  in  existence,  and  tiiat 
no  notice  was  ever  given  plaintiff  of  the  fil- 
ing of  defendant's  evidence.  This  nootion 
was  oveimled  the  day  the  cause  was  called 
for  trIaL  After  the  Kutamisslon  of  the  case, 
aad  while  It  was  still  in  the  hands  of  the 
court,  tbe  plalntUf,  on  the  2l8t  day  of  Febrn- 
ary,  1893,  filed  a  moftlon  to  set  aside  tbe  snb- 
mlsslon  for  the  reason  that  the  case  was 
triable  on  depositions  only,  and  that,  at  the 
time  of  tlie  submission,  and  after  the  court 
had  refused  a  continuance  asked  fDr  by  plain- 
tiff, the  defendant  Introduced  certain  docu- 
mentary and  parol  evidence;  this  being  tbe 
evidence  of  Mackey  and  the  Nehra^a  Stat- 
utes, before  referred  to.  We  do  not  find  tbat 
any  ruling  was  ever  made  upon  this  motion, 
nnlesB  it  be  oormprebended  in  some  of  the 
decrees  rendered  by  tlie  com^  below.  But, 
from  tbe  facts  found  and  the  decrees  as  en- 
tered, it  appears  to  be  quite  certain  tbat  de 
conrt.  in  considering  the  case  and  making  the 
decrees  and  orders  it  did,  virtually  anstained 
plaintiff's  objections  to  the  testimony  of 
Mackey  and  the  Statutes  of  the  State  of  Ne- 
braska, although  It  most  be  conceded  that  no 
such  order  was  expressly  made  of  record. 

At  the  time  of  filing  the  motion  to  set 
aside  the  BubmlBSlon,  the  plaintiff  filed  an 
amendment  to  bis  petition  to  conform  It  to 
the  proof,  in  which  he  alleged  that  tbe  de- 
fendant became  a  nonresident  of  the  state  of 
Nebraska  in  January,  1889,  and  that  he  has 
ever  since  been  such  nonresident,  and  that 
the  statute  ceased  to  run  at  the  time  the  de- 
fendant left  the  state  where  he  formerly  re- 
sided. The  plaintiff  claims  in  argument 
that,  had  he  been  allowed  to  do  so,  he  conJd 
have  shown  by  competent  proof  that  by  the 
statutes  of  tlie  sister  state  their  operation  Is 
suspended  during  the  time  of  the  defendant's 
absence  from  tliat  state.  He  further  con- 
tends that  there  is  no  showing  that  the  laws 
of  Nebraska,  with  reference  to  absence  from 
the  state,  are  not  the  same  as  in  this  state, 
and  that.  In  tbe  absence  of  evidence,  they  are 
presumed  to  be  the  same;  and  he  finally  in- 
sists that  the  amendments  to  his  petitimi  re- 
late badi  to  the  time  of  the  filing  of  the 
original,  and  that  his  suit  was  commenced 
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in  time.  We  do  not  tod  tt  neceasaiy  to  paas 
■-upon  but  one  of  tliese  dalms.  If  we  be  mis- 
taken in  our  view  as  to  wbat  tlie  court  held 
witb  reference  to  tbe  evidence  of  Mackey  and 
the  Xebraaka  Statutes,  it  is  nevertheleas 
true  that  the  caae  la  trlablo  here  de  novo, 
and  we  are  to  consider  only  such  evidence  as 
-we  believe  to  be  offered  at  a  proper  time,  and 
competent  and  relevant  to  tbe  Issnes.  Now, 
while  the  lower  court  might,  In  the  ex.LMrclse 
of  a  aoimd  discretion,  have  allowed  this  evl- 
-dence  witb  reference  to  tbe  statntea  of  Ilml- 
tationa  to  be  Introduced  orally,  and  without 
notice  to  the  plalntlS,  yet,  in  view  of  the 
time  at  which  It  waa  offered.  It  shoold  not 
Iiave  been  received  at  tbe  time  it  was  oSenxl 
without  allowing  tbe  plaindll  an  opportunity 
to  r^Nit  tt.  No  notice  bad  been  given  plain- 
tiff, prevtoBS  ta  the  bearing,  that  defendant 
would  introduce  this  documentaiy  evidence; 
and  tbe  same  may  be  said  with  reference  to 
tbe  tax  deed  to  Hunt,  and  the  mortgage  exe- 
«uted  by  plaintiff  oo  tbe  Nebraska  land;  and 
no  effort  waa  made  to  take  tbe  deposition 
■ot  the  witness  Mackey  before  the  day  of 
trteL  As  we  understand  tbe  practice  In  such 
matteiB,  it  is  Incumbent  on  either  party  de- 
siring to  offer  docnmentaiy  evidence,  where 
tbe  case  Is  ordered  to  be  sabmltted  on  deposi- 
tions, to  give  notice  thereof  to  tbe  opposite 
party;  and  wbUe  tbe  court  may,  in  the  exer- 
cise of  a  propnr  discretion,  permit  anch  evi- 
dence to  be  offered  at  tbe  trial,  and  may 
also  allow  oral  testimony  to  be  taken,  yet  It 
oiMcht  to  allow  the  other  party  to  rebut  such 
evidence  when  It  Is  received.  Presuming,  as 
we  must.  In  fkvor  of  tbe  regularity  of  tbe 
proceedings  of  the  trial  court,  it  follows  that 
be  must  have  snartained  the  objectlona  to  the 
evidence  now  under  consideration;  else  he 
would  have  permitted  plaintiff  to  offer  evi- 
dence in  rebuttaL  But,  as  we  have  already 
said.  If  this  be  not  true,  we  are  conHtmined 
-to  hold,  in  view  ot  tbe  record  made,  that 
such  evidence  cannot  be  considered  on  this 
appeal,  for  the  reason  that  the  objection  to 
tbe  evidence  should  have  been  sustained.  It 
is  well-settled  practice  for  trial  courts.  In 
equity  cases,  to  make  no  ruling  on  objections 
to  evidence,  and  the  failure  of  tbe  court  to 
do  so  in  this  case  is  not  unusual.  The  case 
comes  to  us  with  tbe  objections  Interposed 
by  counsel  in  the  record,  and  we  make  such 
rulings  thereon  as  ought  to  be  made.  It  fol- 
lows, then,  that  we  cannot  consider  the  Ne- 
braska Statutes,  and  must  look  to  tbe  law 
of  this  state,  which  Is  presumed  to  be  the 
law  of  Nebraska,  to  determine  whether  tbe 
action  is  barred.  The  action  is  not  barred, 
under  our  law,  for  two  reasons:  First,  be- 
cause the  plaintiff  did  not  discover  the  mis- 
take until  a  short  time  before  be  filed  his 
amendment  to  the  petition;  second,  because 
tbe  undisputed  evidence  shows  that  defend- 
ant removed  from  the  state  of  Nebraska  in 
Jannary,  1889,  and  has  since  been  absent 
therefrom.  The  running  of  the  statute  Is 
suspended  during  the  time  the  defendant  was 


abeeat  fiom  Nokraaka.  Tbe  actloo  was  aat 
barred  here,  because  sufficient  time  had  not 
elapMd  at  the  tine  tbe  amendment  to  tbe 
petition  waa  filed.  Our  conclusions  on  this 
branch  of  tbe  case  find  some  sivpott  in  the 
following  cases:  Gacdoer  v.  Tteaary,  66 
Iowa,  SM,  22  N.  W.  012;  Sweet  v.  Browa,  61 
Iowa.  669.  17  N.  W.  44;  Harku  v.  Porter, 
00  Iowa,  446;  Blough  v.  Van  Hoorebeke,  48 
Iowa,  40;  Haaner  v.  Patteraoa,  70  lawa,  681, 
28  N.  W.  493;  Cook  v.  Smith,  SO  Iowa,  TOO; 
Tan  Bogart  x.  Van  Bogart,  4#  Iowa,  868; 
Putney  v.  O'Bden,  53  Iowa,  U7,  4  N.  W.  801. 

&.  Defendant  contends  that  tbe  Judgment 
Is  for  mora  than  tbe  amount  daimed  in  the 
petition.  Tbe  erigiaal  petitl«n  asked  Judg- 
ment for  $1,500  and  Interest.  Tbe  Judgment' 
was  for  91,617.81.  One  thousand  five  hun- 
dred dollai«,  with  interest  at  6  per  cent  from 
August,  ISSd,  amoonto  to  more  than  tbe  eoort 
awarded. 

6.  Appellant  also  says  there  is  n»  method 
at  arriving  at  the  Judgm&t  by  any  saatbe- 
matlcal  computation.  We  cannot  agree  with 
him  in  this.  It  is  not  necessary  to  set  out 
the  flgurea  SuSrtent  la  it  to  say  that  we 
discover  no  error.  The  Judgment  and  decree 
of  tbe  district  ceort  are  rl^t,  and  tbey  an 
affirmed. 


DB  LAT  V.  OARNBT  BROSu 
(Supreme  Court  of  Iowa.    Jan.  26,  1807.) 

BviDBNCB  — DSCLlBATIOSa— AHBNOS  OF  PbRSON 

AFrscTEo — £sTOPPix— Plkadixo  and  Proof. 

1.  In  an  action  for  rent  of  a  barn,  a  refusal 
to  strike  out  evidence  of  an  agreement  made  in 
plaintiff's  absence,  whereby  h«r  husband  was  to 
build  the  bara,  and  keep  defendant's  horses 
therein,  in  consideration  of  an  advance  in  his 
salnry  as  teamster,  was  proper,  where  further 
evidence  was  given  tending  to  show  that  plain- 
tiff afterwards  learned  of  snch  agreement,  and 
aequleficed  therein. 

2.  Under  an  allegation  that  plaintiff  had  foil 
knowledge  of  a  certnln  contract,  and  was  there- 
by estopped  to  assert  a  claim  in  opposition 
thereto,  defendant  may  prove  either  direct  no- 
tice to  plaintiff  or  facts  from  which  knowledge 
may  be  inferred. 

Appeal  from  district  court,  Poweshiek  coun- 
ty; D.  Ryan,  Judge. 

Action  at  law  to  recover  for  the  use  and 
occupation  of  a  certain  bam.  Defense,  a 
general  denial  and  a  plea  of  estoppel.  Trial 
to  a  Jury,  verdict  and  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  H.  Patton  and  9.  R.  Olnte,  for  appellant. 

DEEMER,  J.  Plaintiff  cUlms  that  she  is 
the  owner  of  a  certain  bam  In  the  city  of 
Orinnell,  which  the  defendants  used  and  oc- 
cupied for  more  than  four  years,  and  that 
the  reasonable  rental  value  thereof,  for  the 
time  It  was  so  used,  was  $228.  The  defend- 
ants. In  answer,  filed  a  general  denial,  and 
also  pleaded  that  plaintiff  is  the  wife  of  one 
James  De  Lay;  that,  prior  to  the  time  It  Is 
claimed  they  took  possession  of  the  bam, 
said  James  De  Lay  was  in  their  employ,  and 
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received  as  compensation  the  sum  of  $9  per 
week;  that  on  or  about  December  6,  1889, 
said  De  Lay  agreed  with  defendants  that  he 
would  build  a  barn  upon  the  property  which 
he  and  his  wife  were  then  occupying  aa  their 
homestead,  and  would  keep  and  care  for 
defendants'  horses  in  said  bam,  and  con- 
tinue In  their  employ  as  a  teamster,  on  con- 
dition that  defeuQants  would  pay  him  $10 
per  week  Instead  of  $9;  that,  under  said  ar- 
rangement, De  Lay  built  the  born  and  kept 
defendants'  horses,  and  defendants  paid  him 
the  sum  of  |10  per  week,  as  agreed  upon,  un- 
til they  sold  their  team,  in  April,  18&1;  that 
defendants  did  not  request  of  De  Ley  that  be 
build  upon  or  occupy  any  property  belonging 
to  plaintiff,  and  did  not  know,  nor  do  they 
now,  that  said  De  I<ay  did  so  occupy  or  use 
any  property  belonging  to  the  plaintiff.  The 
defendants  also  pleaded  that  plaintiff  was, 
at  the  time  her  husband  built  the  barn,  re- 
folding upon  the  lot  where  the  same  was  built, 
and  had  full  knowledge  of  all  the  terms  and 
conditions  under  which  the  building  was 
erected,  and  of  the  fact  that  her  husband 
was  receiving  compensation  for  the  use  and 
occupancy  of  the  same,  and  that  she  never  in 
any  way  suggested  or  Intimated  to  defendants 
that  she  had  or  made  any  claim  for  the  use 
of  the  bam  until .  long  after  her  husband 
ceased  to  work  for  defendants,  and  until  long 
after  they  had  paid  him  in  full  for  his  serv- 
ices and  for  the  use  of  the  bam;  and  they 
say  that  plaintiff  is  now  estopped  from  claim- 
ing any  compensation  for  the  use  or  occupan- 
cy of  the  premises.  The  plaintiff  testified 
that  she  owned  the  bam,  that  the  defend- 
ants used  and  occupied  it  for  the  time  named 
in  her  petition,  and  that  she  never  recovered 
any  compensation  therefor.  The  defendants 
introduced  evidence  in  support  of  the  affirma- 
tive matter  pleaded  by  them  In  defense  to 
the  suit,  and  they  also  produced  evidence 
tending  to  show  that  the  barn  was  built  by 
Jaiues  De  Lay  under  an  arrangement  by 
which  he  was  to  build  the  bam  and  keep  an^ 
care  for  defendants'  horses,  and  was  to  re- 
ceive an  advance  of  $1  per  week  in  his  wages 
as  consideration  therefor;  and  as  a  part  of 
the  agreeement  the  sum  of  $10  per  month 
was  to  be  retained  from  his  wages  to  pay  for 
the  lumber  which  went  into  the  barn.  The 
evidence  also  tends  to  show  that  the  defend- 
ants furnished  the  lumber  for  the  bam,  and 
that  James  De  Lay  paid  for  It  in  accordance 
with  bis  agreement.  The  Jury  may  also  have 
found  that  defendants  did  not  know  that 
plaintiff  owned  the  lot  upon  which  the  bam 
was  erected.  There  was  also  evidence  to 
the  effect  that  plaintiff  stated  she  was  to  re- 
ceive no  rent  for  the  barn  so  long  as  her 
husband  was  In  the  employ  of  the  defend- 
ants. James  De  Lay,  who  was  a  witness  for 
the  plaintiff  in  rebuttal,  testified  that  he  built 
the  bam  and  paid  for  it  himself. 

We  have  set  fortb  this  much  of  the  evi- 
dence for  tbe  purpose  of  showing  that  the 
Jury  may  have  found  for  the  defendants  up- 


(m  either  one  of  tbe  two  main  issues  in  tbe 
case.  They  may  have  found  that  tlie  plain- 
tiff did  not  own  the  bam,  and  therefore  was 
not  entitled  to  any  compensation  for  its  use, 
or  they  may  have  found  defendants'  plea 
of  estoppel  was  fully  established  by  the  evi- 
dence. Either  of  such  findings  would  bnvc 
sufficient  support  in  tbe  evidence.  But  ap- 
pellant claims  that  the  court  was  In  error  in 
refusing  to  strike  from  the  testimony  of 
witnesses  Carney  and  Carver  all  statements 
and  conversations  between  them  and  Jame;> 
De  Lay,  for  the  reason  that  the  same  was 
Incompetent  and  Irrelevant,  not  being  in  the 
presence  or  hearing  of  the  plaintiff.  We 
think  such  evidence  was  entirely  proper.  It 
was  competent  and  relevant  for  defendants 
to  show  who  in  fact  built  the  bam,  and  the 
contracts  and  arrangements  under  which  tbe 
same  was  erected.  It  was  also  proper  for 
them  to  show  what  arrangements  they  had 
with  plaintiff's  husband  as  to  the  care  of  the 
horses,  although  the  agreements  were  not 
bad  In  plaintiff's  presence.  Of  course,  such 
arrangements  as  they  claim  they  made  in 
this  case  would  not  bind  the  plaintiff  unless 
the  matter  was  In  some  manner  broogbt  tu 
ber  attention,  so  that  she  was  compelled  to 
act  In  tbe  premises,  or  else  hold  her  peace. 
But  defendants  were  not  obliged  to  prove 
this  knowledge  by  any  particular  witness  or 
witnesses.  They  might  prove  tbe  contrajct 
with  the  husband  by  one  witness,  and  the 
plaintiff's  knowledge  thereof  by  another;  and 
this  tbey  attempted  to  do  In  this  case.  Tboe 
was  no  error  in  the  rallng  complained  of. 

2.  Some  of  the  Instructions  are  complained 
of.  One  in  particular  is  assailed  because  It  is 
said  that,  while  it  was  proper  in  a  text-book, 
a  law  lecture,  or  in  the  opinion  of  an  ^- 
pellate  court,  yet  it  was  not  fit  or  proper  in 
a  charge  to  a  Jury.  There  Is  no  merit  in 
this  objection.  The  Instruction  announces  cor- 
rect principles  of  law,  and  was  applicable  to 
the  case;  and  while  it  proceeds  to  state  some 
of  tbe  reasons  why  a  person  may  not  be  al- 
lowed to  speak  the  truth  under  certain  cir- 
cumstances which  may  not  be  usual  in  in- 
structing Juries,  yet  we  see  no  reason  for  con- 
demning the  instruction  on  this  ground.  The 
reasons  given  were  clearly  and  tersely  stat- 
ed, and,  instead  of  misleading,  they  were  cal- 
culated to  assist  tbe  jury  in  arriving  at  a 
proper  verdict 

3.  It  Is  also  said  that  all  tbe  instructions 
given  by  tbe  court  with  reference  to  the  Is- 
sue of  estoppel  omitted  the  essential  element 
of  plaintiff's  knowledge  of  tbe  acts,  conduct, 
and  contracts  of  her  husband.  This  conten- 
tion is  evidently  based  upon  a  misapprehen- 
sion of  tbe  record.  It  is  tme  that  tbe  in- 
structions do  not  say  that  plaintiff  must  have 
been  directly  and  expressly  notified  of  the 
contract  made  by  her  husband  In  order  to  es- 
top her  from  claiming  rent,  but  they  do  pro- 
ceed up<m  the  theory  that  plaintiff  must  have 
known  of  the  acts  and  contracts  of  her  hus- 
band before  she  would  be  estopped  in  this 
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action.  In  this  connection  the  appellant  also 
claims  error  In  the  instructions  because,  it  is 
said,  they  do  not  follow  the  pleadings,  which 
allege  that  plaintiff  had  actual  notice  of  the 
contracts  made  by  her  husband  with  the  de- 
fendants. We  hare  heretofore  set  out  the 
substance  of  the  defendants'  answer,  and  by 
reference  to  this  It  will  be  seen  that  they  do 
state  that  plaintiff  had  knowledge  of  the  con- 
tract under  which  the  barn  was  built.  Un- 
der this  allegation  the  defendants  could 
prove  not  only  direct  and  positive  notice  or 
knowledge,  but  also  such  a  state  of  facts 
and  circumstances  In  reference  thereto  as 
that  a  court  or  Jury  would  be  justified  in  say- 
ing that  the  plaintiff  did  hare  notice  or 
knowledge  thereof.  Defendants  were  not  re- 
quired to,  nor  should  they,  plead  the  evidence 
tending  to  show  knowledge.  Ultimate  facts, 
only,  are  to  be  stated  in  the  pleadings,  and 
any  evidence  which  tends  to  support  these 
allegations  Is  competent  and  relevant  The 
instructions  given  were  applicable  to  the  evi- 
dence adduced,  and  were  confined  to  the  Is- 
sues made  by  the  pleadings.  There  was  no 
error  either  In  those  given  or  in  the  denial  of 
the  plaintiff's  requests.  We  discover  no  prej- 
udicial error  in  the  record,  and  the  judgment 
Is  aflarmed. 


CHRISTMAN  et  al.  t.  PEARSON. 
(Supreme  Court  of  Iowa.    Jan.  22,  1897.) 

Ha^IDWRITINO  —  EXPEHT    TESTIMONY  —  BoOKB    OV 

Account— Bust  Evidescb. 

1.  A  person  whose  business  for  16  years  re- 
qulrv?d  him  frequently  to  make  comparisonB  of 
handn-ritings  is  competent  to  testify  as  an  ex- 
pert in  regard  thereto,  though  be  testifies  that 
he  Lb  not  an  expert  in  the  sense  of  maldng  it  his 
business. 

2.  Books  of  account  are  not  the  best  evidence, 
so  as  to  render  Inadmissible  oral  testimony  as  to 
payments  credited  therein. 

Appeal  from  district  court,  Linn  connty; 
William  O.  Thompson,  Jud^e. 

The  plaintiffs  are  executors  of  the  estate  of 
John  Chrlstman,  deceased,  and  bring  suit  on 
four  notes.  The  defense  was  payment  of 
three  of  the  notes,  and  denial  of  the  execu- 
tion of  the  other.  Trial  to  jury.  Verdict  and 
Judgment  for  part  of  the  amount  claimed. 
Plaintiffs  appeaL     Reversed. 

Olffen  &  Vorts,  for  appellants.  Richard  A. 
Stuart,  for  appellee. 

LADD,  J.  The  defendant,  in  his  answer, 
denied  the  execution  of  one  of  the  notes  sued 
on.  B.  H.  Crocker,  being  called  as  a  witness, 
testified  that  he  was  an  attorney  at  law,  and 
bad  be«D  for  7  or  8  years;  that  for  15  years 
past  his  business  had  required  him  to  examine 
handwritings  a  great  deal,  and  of  a  great 
many  different  people;  that  he  had  frequent- 
ly mode  comparisons,  and  often  had  made 
discriminations  between  handwritings,  to  find 
out  whether  the  handwriting  was  that  of  a 
certain  person.  In  answer  to  the  question 
whether  he  was  an  expert  in  judging  hand- 


writing, he  said  that  he  was  not.  In  the  sense 
of  making  It  his  business.  He  was  then  asked 
to  state  whether.  In  his  opinion,  the  same  per- 
son wrote  the  signature  denied  and  those  to 
the  other  notes,  the  execution  of  which  waa 
admitted.  The  objection  that  he  had  not 
shown  himself  competent  to  testify  was  sus- 
tained. This  ruling  was  erroneous.  It  is  not 
necessary  that  a  witness,  in  order  to  give  his 
opinion  on  comparison  of  handwritings,  should 
claim  to  be  an  expert,  or  that  he  possess  the 
highest  skill  In  detecting  the  differences  or 
similarities  In  the  strokes  or  curves  of  the  pen. 
Persons  in  many  different  occupations  are  re- 
quired to  pass  upon  the  genuineness  of  signa- 
tures, and  certainly  to  do  so  frequently  for  a 
period  of  15  years  by  a  man  of  intelligence 
would  somewhat  qualify  him  to  give  an  opin- 
ion in  making  comparisons.  The  value  of  the 
opinion  would,  of  course,  be  left  to  the  Jury. 
Hyde  v.  Woolfolk,  1  Iowa,  158. 

2.  L,  B.  Chrlstman,  while  on  the  stand  as  a 
Tfltness,  testified  that  certain  payments  for 
which  receipts  were  given  were  paid  on  ac- 
count, and  that  they  balanced  account.  On 
cross-examination  It  appeared  that  the  day- 
book contained  the  items  referred  to,  and  up- 
on motion  of  the  defendant  his  testimony  was 
stricken  out,  on  the  ground  that  the  daybook 
was  the  best  evidence.  Thereafter  the  wit- 
ness was  asked  whether  the  payments  were 
applied  on  the  notes  ot  on  the  accounts,  and 
on  the  same  ground  his  answer  was  excluded. 
We  gather,  from  the  abstract  and  arguments, 
that  the  thought  of  the  court  was  that,  the 
items  having  been  entered  in  the  daybook,  such 
book  would  be  the  best  evidence,  and  the  wit- 
ness could  not  testify  from  his  own  recollec- 
tion. The  Introduction  of  the  books  of  ac- 
count in  evidence  is  carefully  guarded  by  the 
statute.  They  are  received  as  proof  from  ne- 
cessity, and  because  the  ordinary  means  of  es- 
tablishing numerous  items  are  often  wanting. 
Their  value  as  evidence  must  depend  largely 
apon  their  condition,  and  the  manner  In  which 
they  were  kept,  and  the  character  of  the  evi- 
dence laying  the  foundation  for  their  introduc- 
tion. Oral  evidence  may  be  Introduced  con- 
cerning the  same  transactions  referred  to  In 
the  books  of  account,  and  Its  value,  as  com- 
pared with  that  of  such  books,  must,  of 
course,  depend  upon  circumstances.  It  was 
Important  for  the  plaintiffs  to  show,  if  they 
could,  not  only  that  the  payments  were  not 
made  on  the  notes,  but  to  explain  where  they 
were  In  fact  applied;  and  they  should  have 
been  peirmitted  to  do  so  by  oral  testimony, 
even  though  the  books  of  account  may  have 
been  admissible  for  the  same  purpose.  Re- 
versed. 


POEDISCH  T.  CHICAGO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Iowa.    Jan.  27, 1897.) 

New  Trial— MiscoNDCCT  of  Jukt. 
1.  Plaintiff  is  not,  in  the  absence  of  a  showing 
of   prejudice,   entitled    to   new   trial,   because, 
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^ium  the  iwcj  wma  Tiewins  the  mremisM,  they 
«sked  qaeatioDB  of  pluintiS  and  his  wife,  •ad 
stated  to  them  that  certain  things  were  not 
-aa  they  had  testified,  they  having  made  no  an- 
swer, except  that  she,  on  being  asked  where 
^e  hole  was  through  whiA.-h  the  water  faiad  come 
into  their  cellar,  said  it  had  been  bricked  upi. 

2.  A  party  who,  knowing  before  conclusion 
■of  the  trial  of  misconduct  of  the  jury,  proceeds 
without  objection,  camot  have  a  aew  tiial  by 
reasoB  theresif. 

Apiieai  from  district  conrt,  Pottawattamie 
♦ounty;  Walter  I.  Smith,  Jndjje. 

Ai^)eal  from  an  order  of  the  district  contt 
«ustalnlng  plainttfTs  motion  to  set  aside  the 
verdict  rendered  In  favor  of  the  defendant, 
and  granting  a  new  trial.    Reversed. 


Hubbard  &  Oawley,  for  appellant. 
tnger  Bros.,  for  aiqpeUee. 


FUdc- 


KINNE,  C.  J.  1.  Tbe  aetlon  wm  to  recovcor 
^550  as  damages  ca«8«d  by  watev  to  a  stock 
of  tobacco,  dgars,  and  other  artlclce  stored 
4n  tbe  cellar  of  plaintiiTs  residence  In.  tbe 
city  of  ConiM^  Blnffs,  Iowa.  Tbe  cbaige  is 
that  tlM  larldge  of  tbe  defendant  comswjny 
across  Indian  creek  in  Ceuncil  Bluffs  was  so 
negligently  censtmcted  tbat  it  did  snt  fwr- 
nisb  suffictott  waterway,  tliereby  caHsing 
said  overflow.  The  evidesce  tended  to  skew 
that  tbe  creek  flowed  lo  an  airtiAcial  dtauMl 
constructed  Boaiiy  years  ago  by  tbe  city  ef 
Council  Bluffs.  In  coastmeting  tbe  (Aanart 
tbe  eaith  tbrown  ont  was  IHft  at  tbe  sides 
of  tbe  channel,  forming  an  emlmakmeiit  on 
each  aide  alwve  tbe  natoaral  level  of  the  ad- 
jacent ground.  On  tbe  night  of  June  2,  1800, 
an  extraordinaiT  raiaf aU  occurredi.  aad  osueb 
rubblsb,  liMiudtag  planks  and  eocdwoed,  was 
carried  down  tbe  stream  a»d  agaiast  tbis 
bridge.  Bctog  thus  obstructed,  tbe  water 
broke  tbrougb  tbe  embaakment,  and  spread 
over  tbe  fiat,  flUing  plabktlff'a  cellar.  Tbe 
Jury  found  for  tbe  defendant.  Two  days  be- 
fore tbe  trial  was  concluded  tbe  Jury,  with 
tbe  consent  of  the  parties,  viewed  tbe  pcMn- 
ises.  After  the  verdict,  plaintiir  filed  bis 
affidavit  in  sappcirt  of  bis  motion  tix  a  new 
trial,  in  wlUcb  be  says:  "Tbat  at  such  visit 
one  of  tbe  lurymen,  whose  name  I  am  an- 
able  to  give,  asked  me  about  tbe  sidewalk 
in  front  of  tbe  schoolbonse,  and  wtaen  it  Itad 
been  graded  up,  axtd  wbetbec  or  not  my  side- 
walk was  of  same  beigbt  It  was  at  the  time 
of  tbe  flood.  That  be  also  said  that  he  bad 
examined  the  foundatioa  ot  tbe  bouse,  and 
tbat  wbat  1  had  sworn  to  was  not  true,  for 
tbe  foundation  was  bigber  than  I  bad  actual- 
ly stated,  and  also  that  tbe  cellar  wall  was 
blgher  than  I  bad  stated.  Tbat  one  of  tbe 
'  jurymen  asked  me  to  go  down  cellar,  and 
show  blm  bow  bigb  tbe  water  bad  risen  in 
it  Tbat  tbe  bailiff  told  me  not  to  talk  to  tbe 
Jurors,  and  I  refused  to  go  down  with  him 
into  the  cellar,  or  bold  any  ccmversation  witb 
blm."  Tbe  pbUntiff's  wife,  Lizsle  Foedlscb, 
also  made  affidavit:  "Tbat  one  of  tbe  Jurors 
came  to  me,  and  asked  me  where  tbe  bole 
was  through  which  tbe  water  bad  come  into 


tbe  cellar.  I  told  bim  tbat  we  had  bad  tbe 
bole  bricked  vp.  After  tbe?  bad  gone  into 
tbe  cellar,  one  of  tbe  Jarors,  whose  name  is 
unknown  te  nw,  said  tbat  tJhe  foundation 
was.  not  as  bi^  as  we  bad  sworn  to,  and 
that  tbe  ceOar  was  bigtaer  up  tluuB  we 
bad  sworn  to;  and  that  we  bad  not.  wrbea 
oader  oath,  swwu  correctly  as  to  tbe  beiffht 
of  tiM  fonndatioB  and  the  crilar."  Afliani 
further  states  tbat  members  of  the  Jury, 
wboee  names  are  unknown  to  ber.  made  va- 
rlODs  inquiries  as  to  the  grade  of  the  lot,  and 
whether  or  not  its  condition  now  was  tbe 
same  as  at  tiM  tlaae  o<  the  fleod.  Tbe  coon 
set  aside  tbe  verdict  on  aiccoont  of  tbis 
■bowing,  and  the  defendast  apiwals. 

Code,  i  283T,  provides  for  tbe  grantlas  «f 
a  acnr  trial  "•«  tbe  application  of  tbe  party 
aggrieved  for  tbe  following  causes  affiecting 
matcrtaiky  tbe  sobstantial  rights  of  racb 
party:  •  •  •  (2)  MiscoiadBet  ef  tbe  Jmy." 
It  is  urged  that  tbe  cowt  erred  in  grantinK 
tbe  new  trial.  It  will  be  observed  that  nei- 
ther of  tbe  affiants  said  anytMag  to  tbe 
Jtirors  wbo  spoke  to  tltem,  except  Sfira  Foe- 
dlscb, wb«  told  tbe  Juror  tbe  bole  had  been 
bricked  npi  It  was  lonproper  tor  tbeee  Ju- 
rors to  talk  to  tbeae  parties,  but  we  do  not 
discover  bow  the  substantial  rights  of  plain- 
tiff were  or  could  liave  been  affected  there- 
by. No  prejudice  could  arise  by  reason  of 
Mrs.  Foedlsch's  statement.  Tbe  moot  that 
can  be  said  is  that  tbe  jurors  were  making 
a  mental  comparison  of  the  situation  as  the; 
observed  it  with  the  testimony  they  bad 
heard,  and  in  doing  so  improperly  e^ressed 
their  tbougbts  ia  words.  So  long  as  the  cott- 
versation  was  all  by  tbe  Jurors,  and  no  an- 
swers were  made  to  tbelr  questions,  they 
were  not  advised  of  anything  by  reason  of 
sttcb  conversation  wbicb  tbey  did  net  al- 
ready know,  and  hence  it  is  ImpoestMe  tbat 
the  plaintiffs  could  have  been  prejudiced 
thereby.  A  verdict  will  not  be  set  aside 
merely  because  a  Juror  has,  in  vtolatloD  of 
bis  sworn  duty,  talked  to  persons  about  the 
case.  It  must  appear  tbat  the  miscendact 
was  sncb  as  to  materially  affect  tbe  substan- 
tial rights  of  tbe  complainiBg  party.  Brant 
V.  City  of  Lyons,  60  Iowa,  172,  14  N.  W.  227: 
Ridenour  v.  City  of  Clarinda,  C5  Iowa.  ■!«:>. 
21  N.  W.  779;  MeCasfa  t.  City  of  BorlingttMi. 
72  Iowa,  26,  33  N.  W.  ^16;  Stockwell  v.  Rail- 
road Co.,  43  Iowa,  470;  Fulliam  v.  City  »t 
Muscatine,  70  Iowa,  436,  30  N.  W.  861;  Tru- 
man V.  Bishop,  83  Iowa.  GOT.  50  N.  W.  27$: 
State  V.  Woodson.  41  Iowa,  425;  BownMUi  v, 
.Manufacturing  Co.  (Iowa)  M  N.  W.  7T7.  In 
this  case  ao  prejudice  is  shown  because  of 
tbe  misconduct,  nor  does  It  appear  tbat  tbere 
is  aay  ground  for  presuming  prejudice. 

2.  Even  if  tbe  conduct  of  tbe  Jurors  com- 
plained of  could  be  said  to  be  prejodtcial  to 
plaintiff,  be  la  In  no  situation  to  now  avail 
himself  of  it.  It  appears  wltboat  dispute 
tbat  tbe  alleged  mlscondoct  was  known  to 
plaintiff  a  day  or  two  before  tbe  trial  was 
concluded.    He  took  no  steps  to  call  it  to  the 
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attention  of  the  court.  He  aeems  to  bare 
been  willing  to  go  on  with  the  trial,  taking 
his  chances  of  a  favorable  verdict,  maldng 
no  objection  until  after  he  is  defeated. 
Knowing,  as  he  did,  of  the  misconduct,  and 
proceeding  thereafter  with  the  trial  without 
objection,  he  should  be  held  to  have  waived 
ills  right  to  Insist  upon  It  Stewart  v.  Ew- 
banlc,  3  Iowa,  191;  Riley  v.  Monohan,  26 
Iowa,  S07;  Mehan  v.  Railroad  Co.,  55  Iowa, 
a05,  7  N.  W.  613;  Riech  v.  Bolch,  68  Iowa, 
o26,  27  N.  W.  507;  Koester  v.  City  of  Ottum- 
wa,  34  Iowa,  41.  This  Is  the  rule  In  other 
Jurisdictions.  Bourlie  v.  James,  4  Mich.  33G; 
HalloclE  T.  County  of  Franklin,  2  Mete. 
(Mass.)  560;  Fox  v.  Hazelton,  10  Pick.  275; 
Kasley  v.  Railway  Co.  (Ma  Sup.)  20  S.  W. 
1073;  Wynn  v.  Railway  Co.  (Ga.)  17  8.  E. 
<V40;  Fessenden  v.  Sa^er,  53  Me.  531;  Scott 
V.  Waldeck,  11  Neb.  525,  10  N.  W.  409;  Id. 
(Neb.)  10  N.  W.  418;  Stampofskl  v.  Steffens, 
TO  IlL  303.  In  any  event,  then,  the  motion 
for  a  new  trial  should  not  have  been  sus- 
tained. For  this  error  the  Judgment  below 
is  reversed. 


FIRST  NAT.  BANK  OF  STORM  LAKE  v. 

FELT  et  al.  (two  cases). 

(Supreme  Court  of  Iowa.    Jan.  26,  1897.) 

NOTB  TO   NiLTIONAI.    BaNK— CONSIDSBATIOX— Evi-    { 

DENCE.  I 

1.  In  a  suit  by  a  national  bank  on  a  note  ex- 
ecnted  to  it  by  defendant,  where  the  bank  is  ' 
Holvent,  and  the  rights  of  creditors  are  not  in- 
volved, defendant  may  show  that  it  was  exe- 
cuted, without  consiieration,  to  take  the  place, 
on  the  bank  books,  of  a  note  given  to  the  bank 
by  one  of  its  debtors,  after  the  comptroller  of 
currency  had  objected  thereto,  and  that  it  was 
understood  by  all  parties  that  the  note  created 
DO  liability  against  defendant. 

2.  Evidence  that  a  note  was  executed  to  a 
bank  by  one  of  its  officers  to  take  the  place,  ou 
the  books,  of  a  note  of  a  debtor,  after  the 
comptroller  of  the  currency  had  objected  there- 
to; that  the  bank  officers  agreed  that  the  note 
should  create  no  liability  against  defendant;  that 
the  debtor's  note  was  also  retained  by  the  bank, 
and  a  mortgage  taken  thereafter  to  secure  the 
same,— shows  that  defendant's  note  was  with-  ' 
out  consideration.  , 

Appeal  from  district  court,  Buena  Vista  ; 
county;   Lot  Thomas,  Judge.  | 

Action  upon  two  promissory  notes.    Jury  i 
waivetl.      Trial    to    the    court.      Judgment  ' 
Against  plaintiff  for  costs.    Plaintiff  appeals. 
Aftlrmcd. 

Wm.  Milchrlst,  A.  D.  Bailie,  and  Oarr  &  ; 
Parker,  for  appellant.  Cummins,  Hewitt  &  I 
Wright  and  F.  U.  Helsell,  for  appellees. 

KIXNE,  C.  J.  1.  These  causes  were  tried 
below  together,  upon  the  same  testimony, 
and  are  before  us  for  determination  upon 
one  record.  The  matters  for  consideration 
ui>on  this  appeal  arise  opon  two  counts  of 
the  petition.  The  first  is  to  recover  of  the 
defendant  Felt  upon  a  note  for  (1,106  signed 
by  him,  and  payable  to  the  plaintiff.  The 
second  is  to  recover  upon  a  note  for  I64G.95 
69  X.W.-67 


signed  by  the  defendant  Leyson,  payable  to 
Felt,  and  by  him  indorsed  to  the  plaintiff. 
The  defense  pleaded  to  the  (1,106  note  is 
that  it  was  without  consideration,  and  exe- 
cuted under  the  following  circumstances: 
Warner  Bros,  were  Indebted  to  the  bank  in  a 
sum  in  excess  of  10  per  cent,  of  Its  capital 
stock.  Included  in  said  indebtedness  was 
a  note  for  (2,306,  upon  which  (1,200  had 
been  paid,  leaving  due  thereon  (1,106.  This 
was  on  May  5, 1802.  Prior  thereto  the  comp- 
troUer  of  the  currency  of  the  United  States 
had  objected  to  the  extent  of  the  credit  giv- 
en to  Warner  Bros.,  and  as  the  answer  al- 
leges: "That  at  said  time  it  was  deemed 
necessary  by  the  officers  and  directors  of  the 
plaintiff  bank  to  so  change  the  form  of  said 
Indebtedness  from  Warner  Bros,  that  a  por- 
tion of  it  might  appear  to  be  the  indebted- 
ness of  a  third  person;  and  to  meet  such 
contingency  this  defendant  did  on  the  day 
aforesaid  execute  his  note  for  the  amount 
remaining  due  upon  the  said  note  of  War- 
ner Bros.,  •  •  •  but  executed  the  same 
wholly  for  the  purpose  of  protecting  the 
bank  from  the  criticism  that  would  other- 
wise be  made  upon  the  existence  of  said 
overloan  to  the  said  Warner  Bros.  That  it 
was  known  by  all  the  officers  and  a  majority 
of  all  the  directors  of  said  bank  that  said 
note  was  given  without  consideration,  and 
for  the  purpose  aforesaid,  and  was  so  given 
with  the  express  agreement  and  understand- 
ing had  with  the  said  plaintiff  that  it  created 
no  obligation  on  the  part  of  this  defendant 
to  pay  the  plaintiff  any  sum  of  money  what- 
soever." It  Is  also  averred  that,  at  a  meet- 
ing of  the  board  of  directors  of  plaintiff  held 
thereafter,  they,  with  full  knowledge  of  aU 
the  facts,  ratified  all  that  bad  been  done, 
and  the  agreement  under  which  the  note  had 
been  executed.  The  other  note  was  given 
by  the  defendant  Leyson,  a  bookkeeper  in 
the  bank,  payable  to  the  order  of  Felt,  and 
by  him  indorsed  to  the  bank,  and  represent- 
ed an  overdraft  of  Warner  Bros.  It  was 
executed  under  the  same  circumstances,  and 
to  accomplish  the  same  purpose,  as  the  note 
first  mentioned.  Plaintiff  demurred  to  the 
count  pleading  the  defenses  above  set  forth, 
the  demurrer  was  overruled,  and  thereafter 
plaintiff  replied  in  denial  of  the  facts  relied 
upon  in  the  answer.  This  denial  pleaded 
that  Warner  Bros,  were  insolvent;  that 
plaintiff  held  no  obligation  of  Warner  Bros, 
representing  the  indebtedness  evidenced  by 
the  note  in  suit;  that  the  Felt  note  was  giv- 
en and  accepted  In  lieu  of  the  indebtedness 
of  Warner  Bros,  to  the  bank.  By  agree- 
ment, this  same  reply  applied  to  that  count 
of  the  answer  wherein  the  defense  to  the 
(H40.95  note  was  pleaded.  Upon  the  trial 
it  appeared  that  the  $1,106  note  contained  a 
memorandum  upon  its  face  that  It  was  given 
on  account  of  the  Warner  Bros,  indebted- 
ness. It  was  entered  upon  the  discount  reg- 
ister, and  thereafter  appeared  upon  the  books 
of  the  bank.     Felt  was  president  of  the  bank. 
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aod  all  of  the  bank  officers  knew  of  the  clr- 
cumstanceB  attending  the  execution  of  these 
•  notes.  At  a  meeting  of  the  board  of  di- 
rectors of  the  bank  held  soon  after  these 
notes  were  executed,  the  discount  register 
shoT^lng  their  execution  was  read  In  the 
meeting  of  the  board;  and,  while  there  Is 
some  question  as  to  what  was  said  upon 
that  occasion,  we  are  Inclined  to  the  opinion 
that  all  the  members  of  the  board  knew  of 
the  execution  of  the  notes,  and  most,  If  not 
all,  of  them  were  aware  of  the  purpose  for 
which,  and  the  circumstances  under  which, 
the  notes  had  been  executed.  The  $1,106 
note  which  had  been  given  by  Warner  Bros. 
stlU  remained  the  property  of  the  bank,  and 
in  Its  possession.  It  was  not  transferred 
to  Felt,  and,  In  view  of  what  happened  there- 
after, it  appears  that  neither  the  defendant 
nor  the  bank  had  any  thought  that  the  giv- 
ing of  Felt's  note  for  the  amount  of  the 
Warner  note  was  to  operate  as  a  payment 
or  discharge  of  the  latter;  for  the  bank, 
long  afterwards,  repeatedly  recognized  the 
Indebtedness  of  Warner  Bros,  on  the  note  to 
It,  and  took  a  mortgage  to  secure  the  pay- 
ment of  It,  which  the  bank  afterwards  fore- 
closed. In  October,  1882,  Felt's  connection 
with  the  bank  ceased,  and  he  moved  to  Den- 
ver. The  first  demand  made  by  the  bank 
upon  Felt  was  by  the  bringing  of  this  suit, 
about  two  years  after  he  had  left  the  state. 
The  facts  are.  In  substance,  alike  In  both 
cases. 

2.  Had  the  defendants  the  right  to  show 
that  the  notes  in  controversy  were  given  on- 
ly as  an  accommodation  to  the  bank,  and 
were  without  any  consideration?  Has  a 
want  of  consideration  been  established?  An 
affirmative  answer  to  these  questions  will 
dispose  of  every  material  point  raised  up- 
on the  demurrer  or  the  trial,  and  will  be 
decisive  of  the  case.  That  we  may  not 
be  misunderstood,  it  should  be  said  at  the 
threshold  of  this  discussion  that  this  Is  not 
a  question  between  the  federal  government, 
acting  through  the  comptroller  of  the  cur- 
rency, to  close  up  an  Insolvent  national 
bank,  and  to  secure  and  preserve  Its  assets 
for  its  creditors.  Had  the  bank  become  In- 
solvent, and  passed  Into  the  hands  of  a  re- 
ceiver. It  may  be  '•hat  it  would  be  assumed 
that  creditors  bad  trusted  It  on  the  faith 
of  such  apparent  assets  as  these  notes,  and 
that  the  defendants,  under  such  circumstan- 
ces, would  be  precluded  from  relying  upon 
a  want  of  consideration,  or  such  other  agree- 
ments as  are  sought  to  be  relied  upon  In 
this  case.  Doubtless  there  are  other  circum- 
stances under  which  these  defendants  would 
not  be  permitted  to  claim  a  want  of  consid- 
eration for  their  notes,  or  that  for  any  rea- 
son they  should  not  be  held  as  valid  aud 
binding  obligations  In  favor  of  third  parties, 
who  might  have  a  right,  in  the  absence  of 
knowledge  to  the  contrary,  to  treat  them  as 
such,  and  who  would  suffer  prejudice  If  such 
defenses   were  permitted.     The  offense,   if 


any,  committed  by  these  defendants  against 
the  national  government.  In  attemptlne,  by 
the  course  pursued,  to  deceive  the  comptrol- 
ler of  the  currency  as  to  the  real  condition 
or  extent  of  the  Indebtedness  of   Warner 
Bros,  to  the  bank,  is  not  Involved  ia  tbi» 
case.     In  the  case  at  bar  the  bank  is  solvenc 
No  creditor  has  been  in  any  way  Injured  by 
reason  of  the  execution  of  the  notes  sued 
upon.     As  we  have  already  indicated,   the 
bank,  as  it  appears,  never  looked  upon  thes» 
notes  as  intended  to  operate  as  a  payment  of 
Warner  Bros.'  obligations  to  it.     The  bank 
continued  to  hold  Warner  Broa   note,    for 
which   the  $1,106  note  was  given   by   Kelt. 
It  did  not  deliver  the  note  of  Felt  or  of  War- 
ner Bros.     It  did  not  cancel  or  satisfy  the 
debt  for  which  these  notes  were  given.     It 
did  thereafter  take  mortgages  to  secnre  the 
very  debt  from  Warner  Bros,  to  it  which 
appellant  now  claims  these  notes  were  tak- 
en  in  payment  of.     Every  act  of   plaintiff 
prior  to  the  bringing  of  this  suit  shows  clear- 
ly that   its    officers   and   directors    did    not 
consider  these  notes  as  assets  of  the  insti- 
tution, and  forcibly  supports  the  claim  of  tin- 
defendants  that  at  no  time  was  there  any 
Intention  of  holding  them  liable  upon   the 
notes,  and  that  it  was  not  the  Intent,  In  tak- 
ing the  notes,  to  have  them  operate  as  a 
payment  or  cancellation  of  the  debts  of  War- 
ner Bros.,  and  that  they,  in  fact,  did  not 
satisfy  any  part  of  said  Warner  debts  to  the 
bank.     If  the  bank  may  recover  on  theso 
notes,  the  proceeds  of  its  Judgments  will  go 
to  swell  its  profits.     It  will  get  something 
for  nothing,  and  its  officers  and  directors 
who  connived  at  and  consented  to  the  trick 
attempted  to  be  practiced  upon  the  comp- 
troller of  the  currency,  by  reason  of  which 
it  is  sought  to  hold  the  defendants  liable 
upon  the  notes,  will  reap  reward  in  common 
with  all  the  other  stockholders  of  the  bank. 
The  bank,  it  it  falls  to  recover,  will  be  in 
no  worse  situation  than  It  was  before  these 
notes   were   given.     Appellant   claims   that 
the  case  of  Pauly  v.  O'Brien,  69  Fed.  400. 
and  other  cases  cited,  are  decisive  as  to  this 
question.    We  do  not  think  so.     In  Pauly's 
Case  a  receiver  of  an  Insolvent  bank  brought 
suit  against  one  who  had  executed  bis  note 
to  take  up  and  cancel  a  note  then  held  by 
the  bank.     The  case  Involved  the  questions 
—First,  as  to  whether  there  was  a  consid- 
eration for  the  note;   and,  second,  whether 
one  who  had  thus  given  his  note  would  be 
permitted,  as  against  creditors,  to  say  it  was 
without  consideration,  and  that  in  any  event 
the  defendant  could  not  be  heard  to  sa^ 
there  was  no  consideration  for  the  note.    No 
question  of  creditors  is  involved  in  the  casi- 
at  bar.     The  bank  is  solvent,  and  is  seekiii;: 
to  speculate  out  of  an  act  done  by  one  of  its 
officers,— done  with  the  assent  of  all  the  rest 
of  its  officers,  and  with  the  knowledge  ami 
approval  of  most.  If  not  all,  of  Its  directors. 
No  note  or  obligation  was  paid  in  this  case, 
as  we  have  attempted  to  show.     Otber  cases 
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are  cited  which  are  not  applicable  to  the 
questions  before  us.  Our  statute  provides 
that  'the  want  or  failure,  In  whole  or  In  part, 
of  the  consideration  of  a  written  contract, 
may  be  shown  as  a  defense  total  or  partial, 
as  the  case  may  be,  except  to  negotiable  pa- 
per transferred  In  good  faith  and  for  a  Talu- 
able  consideration  before  maturity."  Code, 
S  2114;  1  Daniel,  Neg.  Inst  1 174;  Tied.  Com. 
Paper,  i  154.  There  can.  It  seems  to  us,  be 
no  question  of  the  right  of  the  defendants  to 
plead  and  prove  a  want  of  consideration  for 
the  notes. 

3.  Has  a  want  of  consideration  been  'es- 
tablished? We  think  this  question  must  be 
answered  In  the  affirmative.  Appellant's 
claim  is  that  by  the  giving  of  the  notes  the 
debt  of  Warner  Bros,  to  the  bank  was,  to 
that  extent,  extinguished.  From  what  has 
already  been  said,  It  is  clear  that  such  a  re- 
sult was  not  Intended  by  any  of  the  parties 
to  the  transaction.  That  It  was  not  in  fact 
(lone  Is  certain;  for,  if  the  debts  were  ex- 
tinguished, why  was  the  bank,  long  there- 
after, securing  this  same  Warner  Bros,  pa- 
per by  mortgage,  and  still  later  foreclosing 
the  mortgages,  and  reducing  the  indebtedness 
of  Warner  Bros,  to  the  bank.  This  action  of 
the  officers  of  the  bank  Is  not  consistent 
with  the  claim  now  made,  that  the  defend- 
ants' notes  satisfied  any  part  of  the  debt  of 
Warner  Bros.  It  is  not  necessary  to  say 
more  touching  this  matter.  The  court  be- 
low was  fully  warranted  in  finding  that 
there  was  no  consideration  for  the  notes. 

4.  This  court  has  repeatedly  held  that  the 
judgment  of  the  trial  court,  entered  In  a 
case  tried  to  the  court,  stands  as  the  verdict 
of  a  Jury,  and  will  not  be  Interfered  with  by 
us  unless  palpably  against  the  weight  of  the 
evidence;  that  we  will  not  disturb  a  Judg- 
ment based  upon  evidence  which  Is  conflict- 
ing. The  evidence  as  to  consideration  Is 
conflicting,  but,  as  we  think,  ample  to  sus- 
tain the  Judgment,  and  we  cannot  disturb  it 
Under  our  view  of  the  case.  It  Is  Immaterial 
as  to  whether  there  was,  or  could  be,  a  rati- 
fication of  the  giving  of  the  notes,  and  of 
the  arrangement  and  agreement  claimed  by 
the  defendants.  We  base  our  decision  en- 
tirely upon  the  fact  that  the  notes  sued  up- 
on were  without  consideration.  The  Judg- 
ment below  Is  affirmed. 


KREUGER  V.  SYLVESTER. 

(Srpreme  Court  of  Iowa.    Jan.  23,  1897.) 

Plradino— Amendments— Assault  and  Battekt— 
Civil  Action — Evidence — Witness— Ckbdibil- 
itt—Thiai.— Remarks  or  Court — Afpral  and 
Erkob— Review  —  Hahmless  Error  —  Matters 
NOT  Apparent  or  Record. 

1.  An  answer  stated  that  plaintiff  had  trans- 
ferred his  cause  of  action  to  bis  attorneys,  and 
was  not  the  real  party  in  interest.  The  reply 
denied  any  assignment  except  as  security  for 
attorney's  fees,  and  averred  that  such  assign- 
ment was  after  action  brought.    Held,  that  a 


reply  filed  at  the  trial,  containing  only  a  denial, 
did  not  present  a  new  issue. 

2.  Even  if  the  last  reply  presented  a  new  is- 
sue, the  trial  court  did  not  abuse  its  discretion 
in  allowing  it  to  remain  on  file. 

8.  If  the  ruling  was  erroneous,  it  was  harm- 
less, since  the  assignment  was  not  absolute,  but 
merely  a  contract  for  contingent  fees. 

4.  It  was  not  error  to  allow  plaintiff,  in  an 
acion  for  assault  and  battery,  early  in  the  trial, 
before  resting,  to  amend  by  praying  for  exem- 
plary damages;   the  complaint  warranting  it. 

5.  In  a  civil  action  for  assault  ajid  battery,  it 
was  not  error  to  admit  the  evidence  of  a  witness 
taken  in  shorthard  on  the  trial  of  defendant 
for  assault  with  intent  to  commit  great  bodily 
injury  on  plaintiff,  where  the  proper  founda- 
tion was  laid,  and  the  reporter  who  took  the 
notes  testified  at  the  civil  trial  as  to  what  the 
witness  said  in  the  criminal  trial,  and  in  the 
criminal  trial  the  witness  was  fully  cross-ex- 
amined. 

6.  The  "American  Table  of  Mortality,"  shown 
to  be  a  standard  table,  used  by  leading  life  in- 
surance companies,  is  competent  evidence  in  a 
proper  case. 

7.  Impeaching  evidence,  consisting  of  contra- 
dictory statements  out  of  court,  is  properly  ex- 
cluded where  no  founcjation  is  laid. 

8.  Remarks  of  the  court  in  a  discussion  with 
counsel  as  to  the  law  applicable  to  the  case,  in 
the  Jury's  presence,  which  announced  a  correct 


not  in  the  record. 

Appeal  from  district  court,  Floyd  county; 
P.  W.  Burr,  Judge. 

Action  at  law  to  recover  damages  for  au 
alleged  assault  and  battery.  Trial  to  a  Jury. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Bonlton  &  Brown,  for  appellant.  U.  F. 
Fitagerald  and  J.  S.  Root,  for  appellee. 

DBBMER,  J.  The  appellant's  abstract 
does  not  state  that  it  contains 'all  the  evi- 
dence introduced  upon  the  trial,  nor  is  there 
a  statement  or  certificate  from  the  attorneys 
that  it  embraces  any  or  all  of  the  record 
dpon  which  the  case  was  tried  and  deter- 
mined in  the  court  below.  Aptiellee  has 
filed  an  amended  abstract,  supplying  some 
parts  of  the  record;  but  In  this  he  denies 
the  correctness  of  many  of  the  pleadings  and 
exhibits  set  forth  in  appellant's  abstract; 
denies  that  the  abstract  contains  all  the  In- 
structions, and  asserts  that  the  Instructions 
were  not  excepted  to;  denies  that  the  two 
abstracts  contain  all  the  evidence  or  all  the 
evidence  on  any  particular  point;  denies 
that  the  evidence  was  properly  made  of  rec- 
ord, by  bin  of  exceptions  or  otherwise.  The 
only  reply  to  these  denials  is  found  In  ap- 
pellant's argument.  In  this  he  "admits" 
that  he  has  set  out  only  sufficient  of  the 
record  to  show  fairly  tiiat  part  of  It  which 
he  claims  is  error;  and  he  further  sets  out 
a  skeleton  bill  of  exceptions,  signed  by  the 
Judge  of  the  district  court,  which  seems  to 
have  been  filed  within  the  time  allowed  by 
law. 

The  condition  of  the  record  is  such  that 
we  cannot  examine  any  question  Involving 
a   consideration   of   the   evidence.     Turning 
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now  to  those  matters  which  we  may  review, 
and  Arc  find  the  first  error  assigned  relates 
to  rulings  on  the  pleadings.  The  defend- 
ant filed  a  supplemental  answer,  in  which  he 
«tated  that  the  plaintiff  had  sold  and  trans- 
ferred his  cause  of  action  to  his  attorneys, 
and  that  be  was  not  the  real  pai'ty  in  inter- 
est. To  this  supplemental  answer,  plain- 
tiff filed  a  reply,  denying  that  any  assign- 
ment of  the  cause  of  action  was  ever  made 
to  his  attorneys  except  as  security  for  their 
fees,  and  avers  that  this  assignment  was 
made  after  the  action  bad  been  commenced. 
While  the  trial  was  in  progress,  the  plain- 
tiff submitted  a  rejdy,  denying  the  allega- 
tioDS  of  the  supplemental  answer.  To  this, 
defendant  filed  a  motion  to  strike.  The  mo- 
tion was  ovemiled,  and  defendant  excepted. 
We  think  the  ruling  was  right.  The  first 
reply  was  practically  a  general  denial,  but 
it  was  incumbered  with  an  admission  that 
some  sort  of  an  assignment  was  made  as 
security  for  fees.  The  substituted  denial 
presented  no  new  issue,  but.  If  It  did,  we 
are  not  prepared  to  hold  that  the  court 
abused  Its  discretion  In  allowing  it  to  remain 
on  file.  If  the  ruling  be  said  to  be  erroneous, 
the  error  was  without  prejddice,  for  the  rea- 
son that  the  so-called  "assignment"  was  not 
an  absolute  one.  It  was  a  contract  for  con- 
tingent fees,  and,  as  such.  It  did  not  trans- 
fer the  cause  of  action.  Again,  the  assign- 
ment was  made  after  the  action  was  com- 
menced, and  it  was  perfectly  proper  for  the 
court  to  allow  the  case  to  proceed  in  the 
name  of  the  original  plaintiff.  McClnin's 
Code,  8  3766;  Chickasaw  Co.  v.  Pitcher,  36 
Iowa,  503. 

2.  Early  in  the  trial,  and  before  resting 
his  case,  plaintiff  filed  an  amendment,  pray- 
ing for  exemplary  damages.  He  made  no 
additional  allegations  of  fact,  but  simply  de- 
manded |a,000  as  additional  damages,  on 
the  facts  already  pleaded.  Defendant  moved 
to  strike  this  amendment  His  motion  was 
overruled,  and  this  ruling  presents  the  sec- 
ond question  argued  by  counsel.  We  do 
not  think  the  court  abused  the  discretion 
vested  in  It  in  such  matters,  and  find  no  just 
ground  for  complaint. 

3.  During  the  trial  the  defendant  filed 
a  motion  to  dismiss  the  case,  because  It  ap- 
peared that  plaintiff  was  not  the  real  party 
in  interest,  because  of  the  assignment  of  the 
canse  of  action  before  referred  to.  This 
motion  was  proi>erly  OTermled,  for  the  rea- 
sons stated  In  the  first  paragraph  of  this 
opinion. 

4.  Defendant  complains  of  some  of  the  In- 
structions given  by  the  court.  We  cannot 
consider  this  complaint,  for  the  reason  that 
we  do  not  have  all  the  Instructions  before 
us.  State  V.  Lauderbeck  (Iowa)  65  N.  W. 
l.>8;  State  t.  Stanley,  48  Iowa,  221;  State 
V.  Nichols,  38  Iowa,  110.  The  Instructions 
seem  to  announce  correct  abstract  proposi- 
tions, and  we  see  no  error  In  those  which  are 
embodied  in  the  record.     There  was  certain- 


ly no  such  error  as  that  it  may  not  bare 
been  cured  by  other  instructions. 

6.  In  i^esenting  his   views  of  the   lavr   to 
the  trial  court,  the  following  coUoquj'  occur- 
red between   counsel  and   the  Judge  presid- 
ing:    Upon  the  final  argument  of  the  ca.si^. 
Mr.  Boulton,  attorney  for  the  defendant,  ar- 
gued   at   considerable    length    to    the    court 
that,  where  a  mechanic  did  work  In  repairing 
a  sled,  he  was  entitled  to  retain  possession 
thereof,  as  against  party  leaving  same  with 
him  until  he  was  paid,  citing  a  number  of 
authorities.    As  he  seemed   about   to   con- 
tinue his  argument  on  that  line,  tbe  court  in- 
terrupted him,  and  said  there  was   no  need 
of  citing  further  authorities  on  that  proposi- 
tion, as  it  must  be  conceded  by  all.     He  then 
read  from  bis  typewritten  brief  an  author- 
ity, which  seemed  to  the  court  to  be  to  the 
effect  that,  where  a  person  imdertook  to  take 
by  force  an  article  left  for  rqiair  witb  a  me- 
chanic, the  mechanic  might  reeiat  to  any  ex- 
tent before  allowing  same  to  be  taken  befove 
payment  for  r^nirs,  and  said  to  the  coon 
that  there  conld  be  no  doubt  bnt  wbat  that 
was  the  law  also.    The  court  then  said:     "1 
don't  think  that  is  the  law."     Mr.   Boultoa 
then  said:     '"This  authority  so  holds."    Tbe 
coiut  then  aald:    "It  certainly  can't  be  the 
law  that  a  person  could  go  to  tbe  extent  of 
kiUlng  a  man  to  protect  a  claim  of   S2>t. 
The  law  does  not  hold  human  life  so  cheap 
as  that."     This  occmred  In  the  presence  of 
the  Jury.     It  does  not  appear  that  any  ex- 
ception  was  takoi  to  tbe   remarks  of  the 
court;  but,  it  proper  exceptions  were  taken, 
we   do   not   think   the   defendant   bas    any 
ground  for  complaint.    The  court  annoonced 
a  correct  role  of  law,  and  no  prejudice  i«- 
anlted.     Bish.  Cr.  Law,  S§  861.  862-875.  TOO. 
666. 

6.  Appellee  Introduced  on  the  trial  tbe  evi- 
dence of  one  George  Meggltt.  taken  in  a 
criminal  proceeding  had  previous  to  tlie 
trial  of  this  case,  wherein  appellant  wa» 
tried  under  an  indictment  for  assault  witb 
Intent  to  commit  a  great  bodily  injaiy  upon 
appellee.  Error  is  assigned  upon  the  admL<- 
sion  of  this  evidence.  As  we  do  not  bare 
all  the  evidence  adduced,  we  most  prei^iini*- 
that  sufliclent  preliminary  proof  was  offern] 
to  make  this  evidence  competent  if  it  nas 
admissible  under  any  state  of  facta  It  ai>- 
pears  that  the  evidence  was  taken  in  sbor- 
hand  on  the  trial  of  the  criminal  rase,  an) 
the  reporter  who  took  It  was  present  at  thl-s 
trial,  and  gave  testimony  as  to  what  Me-,:- 
gltt  said  In  the  former  proceedings.  W.» 
think  that  If  the  proper  foundation  was  bi<I. 
as  we  must  assume  It  was,  the  evidence  w:,^ 
admissible,  for  it  appears  that  the  witne*- 
Meggltt  was  fully  cross-examined  by  count''*: 
at  the  trial  of  the  criminal  case.  and.  al- 
though tlie  parties  are  not  precisely  tli<- 
same,  yet  such  evidence  Is  almost  univenal- 
ly  admitted.  Greenl.  Ev.  $  IW;  Charl»- 
•worth  V.  Tinker.  18  Wis.  633,  and  cas(>«!  oit«l, 
Bradnw.  Ev.  page  313;    Code,  i  3777,     TL* 
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admisaibillty  of  such  ertdence  s^ms  to  turn 
on  the  right  to  cross-examine,  rather  than  on 
the  precise  Identity  of  the  parties. 

7.  Complaint  Is  made  of  the  niling  of  the 
court  permitting  plaintiff  to  introduce  what 
is  known  as  the  "American  Table  of  Mor- 
tality." This  was  shown  to  be  a  standard 
table,  used  by  leading  life  insurance  com- 
panies, and  was  properly  admissible.  We 
do  not  wish  to  be  understood  as  holding 
that  such  tables  must  be  proved  to  be  so 
used  before  being  received  in  evidence.  We 
merely  say  that.  If  such  evidence  is  re- 
quired, it  was  furnished  in  this  case. 

8.  Defendant  sought  to  Impeach  the  evi- 
dence of  Meggltt  by  proving  contradictory 
statements  made  ont  of  court  As  no  foun- 
dation was  laid  for  this  kind  of  evidence,  the 
court  properly  rejected  It 

Some  other  questions  are  discussed  by 
counsel,  but  they  are  an  disposed  of  by  what 
has  heretofore  been  said.  We  discover  no 
prejudicial  error  In  the  record,  and  the  judg- 
ment is  affirmed. 


WOOD  et  al.  v.  DUVAL  (HOFFMAN, 

Intervener). 

(Supreme  Court  of  Iowa.    Jan.  27,  1897.) 

Chattel  Mortoaoes — Lieks— Priokitt— AssiaK- 

MENT. 

1.  Landlords,  who  had  a  chattel  mortgage  on 
their  tenant's  property,  wrote  H.,  who  had  been 
asked  to  make  a  loan  to  the  tenant  that  they 
would  release  the  mortgage,  without  mention- 
ing a  landlord's  lien  held  by  them.  H.  under- 
stood they  intended  to  release  the  lien,  and 
made  the  loan,  secured  by  mortgage,  believing, 
because  of  the  promise  tc  release,  his  would  be 
the  first  lien;  and  they  sent  the  release  under- 
standing that,  because  of  it,  he  would  make  the 
loan,  and  that  his  intention  was  to  have  the  first 
lien.  Held,  that  H.'s  lien  wu  prior  to  the 
landlord's  lien. 

2.  Where  mortgaged  chattels  are  sold  by  the 
mortgagor  at  poblie  sale,  and  by  agreement  be- 
tween him  and  the  mortgagee  the  notes  taken 
at  the  sale  are  at  the  time  put  in  the  hands  of 
the  clerk  of  the  sale  for  the  mortgagee,  it 
amounts  to  an  assignment  of  the  notes  to  the 
latter. 

Appeal  from  district  court,  Cass  county; 
W.  R.  Green,  Judge. 

Action  for  the  recovery  of  specific  personal 
property.  Judgment  for  intervener,  and  the 
plaintiffs  appealed.     Affirmed. 

Curtis  &  Follett,  for  appellants.  J.  B.  Bock- 
afellow,  for  appellee. 

GRANGER,  J.  1.  The  subject  of  the  action 
is  some  promissory  notes  and  money,  the  pro- 
ceeds of  a  sale  of  personal  property.  In 
March,  1804,  the  plalntlfTs  leased  to  one  Hav- 
ens a  farm  for  an  agreed  rental  of  f 520.  Hav- 
ens took  onto  the  premises  certain  property, 
on  which,  by  operation  of  law,  the  plaintifFs 
had  a  landlord's  lien.  In  May,  thereafter, 
Havens  executed  to  the  Intervener,  Hoffman, 
a  mortgage  on  the  property  to  secure  him  for 
a  loan  of  5300.  In  January,  1895,  Havens 
sold  the  mortgaged  property  at  public  sale, 
and  the  notes  and  money  were  delivered  to 


the  defendant  Duval,  who  was  a  clerk  at  the 
sale.  This  action  is  for  their  possession,  and 
the  contention  is  between  the  plaintiffs,  be- 
cause of  their  landlord's  lien,  and  the  inter- 
venar,  because  of  his  mortgage  lieu.  Some 
other  facts,  pertinent  to  the  different  claims, 
will  be  noticed  hereafter. 

2.  Besides  the  landlord's  lien  In  favor  of 
plaintiffs,  they  held  a  chattel  mortgage  on 
the  property  In  question  to  secure  some  $181.- 
Oii,  and,  as  Hoffman  would  not  make  a  loan 
to  Havens  without  a  release  of  that  mort- 
gage. Havens  saw  pUlntitCs,  and  they  ad- 
dressed to  Hoffman  the  following:  "Atlantic, 
Iowa,  May  19,  1894.  To  Sam  Hoffman,  Jr.: 
We  will  release  our  mortgage  [chattel]  against 
Z.  D.  Havens  promptly  upon  receipt  at  the 
amount  of  same,  to  wit  $174.70  and  interest 
on  the  same  to  date,  from  April  4,  1894,  and 
the  sum  of  $9.00,— making,  la  all,  the  sum  of 
$181.06.  Upon  receipt  of  said  sum,  we  will 
release  immediately.  Date  of  mortgage,  April 
16, 1894.  Curtis  &  Wood,  per  Curtis."  After 
the  receipt  of  this  paper  Hoffman  loaned  to 
Havens  $300,  taking  his  note,  secured  by  a 
chattel  mortgage  on  the  property.  Of  the 
amount  loaned  to  Havens,  Hoffman  paid  to 
plaintiffs  a  sufficient  amount  to  satisfy  their 
mortgage,  and  it  was  released  in  pursuance  of 
the  agreement.  After  the  public  sale  Hav- 
ens, in  writing,  assigned  the  notes  and  n>oney 
to  Hoffman.  From  the  evidence  the  district 
court  could  have  found  that  the  public  sale 
took  place  in  pursuance  of  an  understanding 
between  Havens  and  Hoffman  that  Duval 
should  be  the  clerk  at  the  sale,  and  that  the 
notes  and  money  should  be  delivered  to  Duval 
for  Hoffman,  to  the  amount  of  his  claim,  and 
that  they  were  so  delivered.  There  Is  also  a 
claim  by  appellants  that  they  also  had  an 
agreement  that  Duval  should  receive  the  notes 
and  turn  them  over  to  them  on  their  claim. 
As  the  judgment  is  for  Intervener,  and  it  is 
a  law  case,  we  are  to  assume  facts,  having 
support  in  the  evidence,  that  win  sustain  the 
judgment  Of  course,  the  delivery  of  the 
notes  to  Duval  for  Hoffman,  in  pursuance  of 
the  agreement,  would  not  divest  plaintiffs  of 
their  lien  as  landlords,  for  theirs  was  a  prior 
lien,  of  which,  we  understand,  Hoffman  and 
all  others  must  take  notice.  Richardson  v. 
Peterson,  58  Iowa,  724,  13  N.  W.  63.  The  In- 
tervener pleads  the  facts  showing  a  waiver 
on  their  part  of  their  landlord's  lien,  because 
of  the  written  promise  to  release  ttie  mort- 
gage. The  question  of  fact  here  is  the  doubt- 
ful one  in  the  case.  After  reading  the  rec- 
ord, one  cannot  easily  escape  the  conviction 
that  Hoffman  made  the  loan  believing,  be- 
cause of  the  promise  to  release  by  plaintiffs, 
that  his  would  be  the  first  lien.  It  is  true  the 
writing  promising  to  release  specifies  the  mort- 
gage only.  That  plaintiffs  knew  that  Hoff- 
man Intended  to  make  a  loan  because  of  the 
release  there  is  no  doubt.  The  district  court 
could  have  properly  found,  if  not  that  plain- 
tiffs Intended  to  waive  the  other  Hen,  that 
they  had  reason  to  believe  that  Hoffman  so 
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underatood,  and  In  that  event  they  would  be 
bound  as  If  they  had  so  Intended.  Code,  8 
3052.  The  writing,  If  acted  upon  by  Hoff- 
man, made  It  an  agreement,  so  as  to  bring  It 
within  the  meaning  of  the  section.  It  is  by 
no  means  a  forced  conclusion  from  the  record 
to  say  that  plaintiffs  made  and  sent  to  Hoff- 
man the  promise  to  release  their  mortgage, 
understanding  that,  because  of  it,  he  would 
maice  the  loan,  and  his  intention  was  to  have 
a  first  lien.  In  view  of  all  the  facts,  includ- 
ing the  value  of  the  property  mortgaged,  the 
amount  loaned,  and  the  rental,  such  a  conclu- 
sion has  support  In  the  evidence.  •  If  so,  they 
ought  not  now  to  be  permitted  to  profit  by 
having  their  landlord's  lien  made  better  by 
the  satisfaction  of  their  mortgage,  and  leave 
Hoffman  to  lose  by  the  transaction.  The 
amount  realized  from  the  sale  of  the  property 
in  controversy  is  $2j5.82,  which,  in  any  view 
of  the  case,  shows  that  the  value  of  the  prop- 
erty could  not  have  been  sufficient  to  be  se- 
curity for  the  rental  and  the  loan  by  Hoffman. 
In  the  Judgment  entry  is  a  finding  that  Hoff- 
man is  the  "absolute  owner  of  the  notes  by. 
assignment  by  Z.  D.  Havens,  the  payee  in  the 
notes."  There  is  in  the  record  a  written  as- 
signment, and  it  is  uncertain  when  it  was 
made,  and  it  Is  urged  by  appellants  that  it  was 
after  the  commencement  of  this  snit,  so  as  to 
be  of  no  force  in  the  suit.  It  does  not  appear 
that  the  written  assignment  is  the  one  relied 
on  by  the  court.  As  we  have  said,  the  court 
could  have  found  that  the  notes  were  placed 
in  Duval's  hands  for  Hoffman  at  the  time  of 
the  sale.  If  so,  that,  of  itself,  would  amount 
to  an  assignment  To  assign,  in  conveyan- 
cing, is  to  make  or  set  over  to  another.  An 
assignment  Is  the  act  by  which  one  person 
transfers  to  another.  Black,  Law  Diet.;  Bur- 
rlU,  Assignm.  1.  As  applied  to  personal  estate 
the  term  has  a  double  meaning,  including  the 
act  as  well  as  the  instrument  by  which  the 
transfer  is  effected.  Id.  2.  The  record  would 
clearly  sustain  a  finding  that,  as  between  Hav- 
ens and  Hoffman,  the  property  was  transfer- 
red at  the  time  of  the  sale.  There  is  a  com- 
plaint that  the  Judgment  is  for  too  much. 
There  may  be  a  slight  discrepancy,  but,  if 
any,  it  Is  so  small  as  not  to  Justify  a  reversaL 
The  court  only  gave  Judgment  for  intervener 
for  the  notes.  The  money  was  not  Included, 
and  It  remains  In  the  hands  of  plaintiffs  with- 
out any  judgment  specifying  it.  Under  the 
Judgment  it  does  not  go  to  intervener,  and  of 
that  plaintiffs  cannot  well  complain.  There 
is  no  ground  for  a  division  of  the  costs  be- 
cause of  that,  or  for  any  other  reason.  The 
Judgment  Is  affirmed. 


KRAUSE  v.  LLOYD, 
(Supreme  Court  of  Iowa.    Jan.  25,  1897.) 

Rulings  os  Dbmcrker— Review— Waivbr—Plrad- 
iso — Amended  Uomplaint — Repktitios. 
1.  Where  a  demurrer  is  sustaiiied  generally, 
the  ruling  will  be    sustained   if    any   of    the 
grounds  of  dcmnrrer  are  well  titlicn. 


2.  Plaintiff,  by  amendiug  after  a  demnrrer  Si 
sustained  to  the  complaint,  waives  the  right  to 
appeal  from  the  order  sustaining  the  demurrer. 

3.  Acts  25th  Gen.  Assem.  c.  06,  providing 
that  answering  over  after  a  demurrer  is  over- 
ruled does  not  mal>e  the  ruling  on  the  demurrt-r 
an  adjudication  of  iny  question  raiseci  by  the 
demurrer,  does  not  change  the  ruling  as  t-j 
waiver  by  answer!  ig  over  after  demurrer  is  su— 
tained. 

4.  The  original  petition,  in  an  action,  andtr 
Code,  §  212,  for  collusion  on  the  part  of  an  at- 
torney with  intent  to  deceive  a  court  or  a  party, 
alleged  that  defendnnt  colluded  with  his  client 
to  interpose  a  fictitious  counterclaim  in  an  ac- 
tion before  a  justice,  so  as  to  enable  the  client 
to  appeal,  and  that  the  case  was  appealed  and 
expenses  mcurred  by  plaintiff  on  the  appeal,  but 
did  not  allege  ths;  lefendant  appeared  for  bia 
client  on  the  apppai.  A  demurrer  was  sustain- 
ed, on  the  ground  that  it  did  not  show  that  tikt 
expenses  incurred  by  plaintiff  were  caused  by 
defendant's  conduct.  The  amended  petition  al- 
leged that  defendant  appeared  for  his  client  in 
the  trial  on  appeal.  Held,  Uiat  it  was  error  to 
strike  out  the  amended  complaint  as  a  mere 
repetition  of  the  original. 

Appeal  from  district  court,  Floyd  countj: 
P.  W.  Burr,  Judge. 

Appeal  by  the  plaintiff  from  a  Judgment 
rendered  against  her  for  costs  "because  of 
want  of  petition."    Reversed. 

Robert  Eggert,  for  appellant.  Relnlger  & 
Lloyd,  for  appellee. 

GIVEN,  J.  1.  This  action  Is  to  recover 
treble  damages,  under  section  212  of  the 
Code,  which  Is  as  follows:  "An  attorney 
and  counselor  who  Is  guilty  of  deceit  or  col- 
lusion, or  consents  thereto,  with  Intent  tu 
deceive  a  court,  or  Judge,  or  a  party  to  an 
action  or  proceeding,  is  liable  to  be  disb.ir- 
red,  and  shall  forfeit  to  the  injured  party 
treble  damages,  to  be  recovered  in  a  civil 
action."  On  May  3,  1S94,  the  plaintiff  filed 
her  petition  stating  that  the  defendant  ia  a 
duly-admitted  and  practicing  attorney  at 
law;  that  In  July,  1883,  L.  L.  Krause,  her 
assignee,  instituted  two  suits  In  Justice's 
court,  one  against  C.  A.  Danforth  and  the 
other  against  Charles  Walbaum,  in  each  of 
which  he  asked  to  recover  about  $3  for 
money  had  and  received;  and  that  the  de- 
fendant Lloyd  appeared  as  attorney  for  the 
defendant  in  each  of  said  suits,  and  as  such 
attorney  answered  in  each  case,  and  In  each 
pleaded  and  consented  to  be  pleaded,  and 
caused  to  be  pleaded,  a  counterclaim  for 
$27.50.  It  is  further  alleged  "that  the  said 
counterclaim  In  each  case  was  fictitious  and 
fabricated,  and  caused  to  be  fabricated  by 
the  defendant  James  H.  Lloyd,  and  con- 
sented thereto  by  him,  all  for  the  sole  pur- 
pose of  raising  the  amount  in  controversy  in 
each  case  alxive  the  amount  of  $2.5;  and 
said  counterclaims  were  pleaded  by  the  said 
James  H.  Lloyd,  and  consented  to  be  plead- 
ed by  him,  and  by  him  con.sented  to  be 
pleaded,  with  the  full  knowledge  that  the 
said  counterclaims  were  fictitious,  and  for 
the  sole  purpose  of  deceiving  the  court  and 
the  said  L.  L.  Krause,  so  that,  in  case  of 
being  defeated  in  the  Justice  court,  the  said 
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G.  A.  Oaufortb  and  Charles  Walbaum  cotild, 
by  virtue  of  tbe  amount  In  controversy  be- 
ing more  tban  $25,  as  explained  above,  ob- 
tain an  appeal  to  the  district  court"  It  Is 
further  alieged  that  L.  L.  Krause  obtained 
Judgment  In  each  of  said  cases  before  the 
Justice;  that  defendant  Lloyd  appealed,  and 
caused  the  defendants  in  said  cases  to  ap- 
peal, to  tbe  district  court,  which  appeals 
would  not  have  been  granted  but  for  the 
pleading  of  said  fictitious  counterclaim;  that 
said  cases  were  docketed  In  the  district 
court,  and  tried  before  the  Jury;  and  that 
said  'L.  L.  Krause  was  obliged  to  defend  In 
said  court  against  tbe  coimterclalms,  and  to 
be  In  attendance  In  said  court  for  5^  days, 
to  his  damage  $11,  and  to  engage  an  attor- 
ney at  an  expense  of  $45,— In  all,  to  his  dam- 
age, $56.  Plaintiff  also  alleges  that  said  claim 
was  assigned  to  her  by  L.  L.  Krause  for 
value,  and  she  asks  Judgment  for  $168,  with 
interest.  Baid  counterclaims  are  attached 
aa  exhibits,  and  in  each  it  appears  that  the 
defendant  tiiing  the  same  claimed  $2T..')0  as 
promised  to  be  paid  by  L.  L.  Krause,  In 
Addition  to  the  amount  paid  by  blm  for  the 
order  upon  which  the  suit  was  brought 
Defendant  demurred  to  said  petition,  upon 
the  ground  that  the  facts  stated  did  not  en- 
title the  plaintiff  to  the  relief  demanded,  for 
the  various  reasons  specified  in  tbe  demur- 
rer, and  upon  other  grounds,  hereafter  no- 
ticed. This  demurrer  was  sustained  gener- 
ally, to  which  the  plaintiff  excepted,  and 
thereafter  the  plaintiff  filed  an  amendment 
to  her  petition,  alleging,  in  substance,  as  fol- 
lows: That  defendant  Lloyd  prosecuted 
said  two  appeals  to  the  district  court,  and 
in  that  court  did,  with  intent  to  deceive  said 
district  court,  the  Judges  thereof,  and  L.  L. 
Krause,  and  to  make  them  believe  that  said 
fictitious  counterclaims  were  honest  claims, 
resist  two  motions,  made  by  Krause,  to  dis- 
miss said  appeals  for  tbe  reason  that  the 
amount  In  controversy  was  but  $3;  that  the 
counterclaims  were  fictitious,  fraudulent  and 
fabricated,  and  made  and  preferred  by  tbe 
defendant  to  deceive  the  courts;  that  this 
defendant  resisted  said  motions  on  the 
ground  that  the  counterclaims  were  valid, 
existing  claims,  knowing  well,  at  that  time 
and  prior  thereto,  that  they  were  fraudu- 
lent, and  mere  fabrications,  originated  by 
said  defendant  and  urged  by  him  with  in- 
tent to  deceive  the  said  court  and  said 
Krause;  that  the  district  court  was  in  each 
instance  deceived  by  the  defendant,  and 
overruled  the  motions  to  dismiss  the  ap- 
peals; that  the  cases  were  tried  to  the  Jury, 
and  on  the  trial  the  defendant  did  not  offer 
nor  urge  those  fictitious  counterclaims,  and 
that  verdicts  were  returned  for  the  plaintiff; 
that  L.  L.  Krause  was  obliged  to  engage  a 
lawyer  in  said  cases  at  a  cost  of  $45,  and  that 
he  lost  6%  days'  time  in  preparing  for  and 
at  the  trials,  to  his  damage  $11.  ,  Defendant 
moved  to  strike  this  amendment  to  the  peti- 
tion, on  the  ground  that  It  Is  but  a  repeti- 


tion of  the  matters  alleged  in  the  petition 
to  which  tbe  demurrer  was  sustained.  This 
motion  was  sustained,  to  which  plaintiff  ex- 
cepted, and  declined  to  plead  further,  where- 
upon "Judgment  for  defendant  for  costs  be- 
cause of  tbe  want  of  petition"  was  entered, 
to  which  plaintiff  excepted. 

2.  One  ground  of  the  demurrer  Is  that 
plaintiff  asked  to  recover  damages  caused  by 
proceedings  in  said  cases  in  the  district 
court,  but  does  not  allege  that  this  defendant 
appeared,  defended,  or  took  part  in  said  cases 
In  that  coiut,  or  caused  them  to  be  defend- 
ed therein,  or  that  he  in  any  manner  de- 
ceived said  court  Appellant  concedes  that 
the  demurrer  was  properly  sustained  as  to 
this  ground,  and  says  that  It  was  to  cure 
this  defect  in  the  petition  that  the  amend- 
ment was  filed.  Having  thus  conceded,  ap- 
pellant's counsel  proceed  to  urge  that  the 
court  erred  "in  sustaining  the  remaining 
points  of  the  defendant's  demurrer."  The 
demurrer  was  sustained  generally.  There- 
fore we  do  not  iinow  whether  it  was  sus- 
tained upon  all,  or  some  one,  of  the  several 
grounds.  There  being  one  ground  to  sus- 
tain the  nfilng,  we  cannot  say  that  the  court 
erred  In  sustaining-  the  demurrer;  nor  can 
we  know  what  the  view  of  the  court  was 
as  to  any  ground  of  the  demurrer.  The  de- 
murrer was  sustained  September  7,  18U5, 
and,  instead  of  standing  on  her  petition,  as 
she  had  the  right  to  do,  appellant  amended 
the  same.  This  court  has  many  times  held 
that  in  such  cases  the  party,  by  amending, 
waives  the  right  to  appeal  from  the  order 
sustaining  tbe  demurrer.  Brown  v.  McMa- 
hon,  80  Iowa,  191,  45  N.  W.  761;  SchoU  v. 
Bradstreet  Co.,  85  Iowa,  551.  52  N.  W.  500. 
In  City  of  Muscatine  v.  Keokuk  Northern 
Line  Packet  Co.,  47  Iowa,  350,  it  is  said: 
"Pleading  over  after  a  ruling  upon  a  de- 
murrer has  been  so  repeatedly  held  by  this 
court  to  be  a  waiver  that  we  need  not  cite 
the  cases  announcing  tbe  rule."  Chap- 
ter 06,  Acts  25th  Gen.  Assem.,  does  not 
change  tbe  rule  in  cases  where  the  demur- 
rer is  sustained.  The  language  of  that  chap- 
ter is:  "When  a  demurrer  shall  be  over- 
ruled, and  tbe  party  demurring  shall  answer 
or  reply,  the  ruling  on  the  demurrer  shall 
not  be  considered  as  adjudication  of  any 
question  raised  by  the  demurrer,  and  in 
such  case  the  sufficiency  of  tbe  pleading 
thus  attacked  shall  be  determined  as  if  no 
demurrer  had  been  filed.  No  pleading  shall 
be  held  sufilclent  on  accoimt  of  a  failure  to 
demur  thereto."  For  the  reason  stated  we 
are  not  called  upon  to  consider  the  suffi- 
ciency of  the  demurrer. 

3.  The  defendant's  motion  to  strike  was, 
in  effect,  to  strike  the  entire  amendment, 
and  upon  the  ground  that  it  was  a  repeti- 
tion of  the  matters  alleged  In  the  petition, 
to  which  the  demurrer  had  been  sustained. 
The  original  petition  showed  that  the  two 
cases  were  appealed  from  the  Justice's  court 
because  of  the  amount  claimed  in  the  coun- 
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terdaims.  that  they  were  docketed  and  tried 
In  that  court,  and  that  plaintiff  incurred  ex- 
pense and  loss  of  time  In  attending  and  de- 
fending against  the  counterclaims  in  that 
court;  but,  as  was  stated  kn  the  deiburrer, 
it  was  not  charged  that  this  defendant  was 
accountable  for  the  damages  thus  alleged  to 
have  been  sustained.  By  the  amendment 
to  the  petition  the  plaintiff  shows  that  these 
damages  were  caused  by  the  conduct  of  this 
defendant  In  appearing  as  an  attorney  in 
those  cases.  We  do  not  think  that  the 
amendment  was  a  repetition  of  matters  al- 
ix-ady  stated,  but  there  were  additional  alle- 
gations upon  which  to  charge  the  defendant 
with  the  damages  resulting  from  the  pro- 
ceedings had  in  those  cases  in  district  court. 
With  the  petition  as  thus  amended,  it  was 
not  true  that  she  was  in  default  for  want  of 
a  petition.  Without  now  determining  wheth- 
er or  not  the  grounds  of  the  demurrer  were 
well  taken,  we  do  hold  that  the  court  erred 
in  sustaining  the  motion  to  strike  the  amend- 
ment to  the  petition,  and  in  entering  Judg- 
ment against  the  plaintiff  for  costs  "because 
of  want  of  petition."     Reversed. 


ROBINSON  T.  CITY  OP  CEDAR  RAPIDS. 

(Supreme  Court  of  Iowa.    Jan.  2S,  1807.) 

McKioiPAi.  Corporations — DcrECTivH  Sidewalks 

— ^Nbomoescs—Evidrxce— Instructions— Lm- 

iTATios— Appeal— HAHMLK39  Ekkou. 

1.  Contributory  negligence  is  a  question  for 
the  jury,  where  plaintiff  came  out  of  a  lighted 
store,  and,  in  trying  to  cross  a  dark  alley  by  its 
aide,  stepped  from  the  curb  npon  a  slanting  and 
ice-coTered  apron  with  worn  and  broken  cleats 
thereon,  the  top  of  which  commenced  six  inches 
below  the  curb,  which  facts  were  not  known 
to  plaintiff,  though  he  had  for  a  long  time  work- 
ed within  a  short  distance  of  the  defect,  and 
knew  that  the  walk  was  above  grade. 

2.  The  erroneous  admission  of  testimony  that 
witness  had  her  attention  called  to  a  defective 
sidewalk  by  falling  thereon,  is  witliout  preju- 
dice, where  she  was  afterwards  permitted  to  tell 
without  objection  how,  when,  and  where  ahe 
fell. 

3.  The  erroneous  admission  of  evidence  that 
changes  were  made  in  a  crossing  after  an  acci- 
dent thereon,  which  the  court  afterwards  in- 
structed the  jury  not  to  consider,  is  not  preju- 
dicial where  the  necessity  for  repairs  and  alter- 
ations was  evident. 

4.  An  objection  to  an  instruction  that  it  fixed 
a  liability  on  the  defendant  city  for  injury  caus- 
ed by  snow  on  a  sidewalk  without  reference  to 
whether  the  city  had  had  a  reasonable  time 
within  which  to  remove  the  snow,  was  cured  by 
an  instruction  that  the  city  was  not  negligent 
if  snow  had  fallen  so  short  a  time  before  the 
accident  that  with  ordinary  care  it  could  not 
have  been  removed  in  time  to  hare  avoided  the 
injury. 

5.  Under  Acts  22d  Gen.  Assem.,  providing 
that  no  suit  shall  be  brought  for  personal  inju- 
ries against  a  city  after  six  months  from  the 
time  of  injury,  unless  notice  shall  be  served  on 
the  city  within  90  days  from  the  injury,  an  ac- 
tion therefor  may  be  brought  at  any  time  with- 
in the  general  statutory  limitation  of  two  years 
when  such  notice  is  served. 

Appeal  from  district  court,  Linn  county; 
William  P.  Wolf,  Judge. 


On  the  evening  of  March  10,  18M,  in  pass- 
ing along  the  east  side  of  Third  street  east 
In  Cedar  Rapids,  at  its  intersection  with  the 
alley  between  First  and  Second  avenues,  the 
plaintiff  fell,  and  was  Injured.  From  tbe 
street  walk,  which  was  high  above  grade,  to 
the  paving  In  the  alley,  there  was  a.  slanting 
apron,  with  cleats,  the  npper  end  being 
about  six  Inches  below  the  walk.  Tbe  cleats 
were  old  and  worn,  and  imrtly  removed,  and 
apron  made  slippery  by  the  accumulation  of 
snow  and  Ice.  The  plaintiff  alleged  negli- 
gence on  the  part  of  the  city  in  so  maintain- 
ing its  streets,  and  recovered  Judgment  The 
defendant  appeals.     Affirmed. 

WaiTen  Harman  and  J.  J.  Powell,  for  ap- 
pellant    Rickel  &  Crocker,  for  appellee. 

LADD,  J.  The  defendant  insists  that  tbe 
evidence  conclusively  shows  plaintiff  to  bare 
been  guilty  of  contributory  negligence,  and 
that  for  this  reason  the  case  ought  not  to 
have  b^n  submitted  to  the  Jury.  There 
were  but  two  witnesses  to  the  occurrence, 
and  they  agree  that  the  night  was  cold,  dark, 
and  windy,  and  that  there  was  some  snow 
or  frost  in  the  ah.  The  grocery  store  ont  of 
which  plaintiff  and  Grlmmell  came  was  next 
to  the  alley.  The  walk  in  front  of  the  store 
was  lighted  fron-  within,  but  the  alley  was 
so  dark  that  neither  could  see.  The  plain- 
tiff had  lived  In  Cedar  Rapids  eight  years. 
and  during  that  time  had  worked  a  block 
and  a  half  distant,  but  he  testifies  that  he 
did  not  remember  ever  having  passed  over 
this  particular  crossing  be^'ore,  and  did  not 
know  its  condition.  He  knew  the  walk  was 
high  above  tbe  grade.  Grimmell  was  lame, 
and  familiar  with  the  place,  and  when  be 
crossed  it  found  it  necessary  to  get  down  and 
feel  his  way.  He  could  see  the  end  of  the 
sidewalk,  but  not  into  the  alley.  The  plain- 
tiff had  the  right  to  rely  upon  the  alley 
crossing  being  in  a  reasonably  safe  condition 
unless  he  knew  otherwise.  He  was  not 
bound  to  anticipate  a  drop  at  the  end  of  the 
sidewalk  of  six  inches,  and  from  there  on  a 
slanting  apron  in  such  a  condition  on  one 
of  the  principal  streets  of  the  city.  He  was 
simply  required  to  exercise  that  degree  of 
care  a»d  caution  a  prudent  person  would  or- 
dinarily in  passing  along  the  streets  of  the 
city,  and  we  think  the  question  as  to  wheth- 
er he  so  did  was  fairly  and  properly  submit- 
ted to  the  Jury. 

2.  Mrs.  Truesdale,  witness  for  plaintiff, 
after  testifying  to  the  condition  of  the  alley 
crossing,  was  asked  what  especially  called 
her  attention  to  the  place,  and,  over  the  ob- 
jection of  the  (defendant,  answered,  "I  fell" 
Thereafter  she  detailed  the  particulars  of 
the  occurrence,  without  objection.  If  there 
was  any  error  in  the  ruling,  it  was  waived 
by  afterwards  permitting  the  witness  to  tell 
how,  where,  and  when  she  fell,  withont  ob- 
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3.  A  witness  was  allowed  to  testify  to 
changes  and  alterations  made  in  the  crossing 
after  the  accident.  The  court,  however,  in 
its  Instructions,  withdrew  all  such  evidence 
from  the  consideration  of  the  Jury.  Strik- 
ing evidence  out  after  the  Jury  has  heard  It 
does  not  always  remedy  the  mistake  In  er- 
roneonsly  admitting  It,  and  trial  courts  can- 
not be  too  cautious  in  avoiding  the  necessity 
of  so  doing,  and  especially  when  the  law  ex- 
cluding such  evidence  is  w^  settled.  In 
this  case  the  defendant  was  not  prejudiced, 
as  the  necessity  for  repair  and  alteration 
was  evldoit. 

4.  The  defendant  exeats  to  the  seventh  in- 
struction on  the  ground  that  the  jury  was 
told.  In  substance,  that,  if  the  crossing  was 
in  a  dangerous  condition  by  reason  of  the 
accnmnlatlon'  of  snow  .and  ice,  and  bad  so 
continued  for  such  a  length  of  time  that  the 
city,  in  the  ex»t:ise  of  ordinary  care,  should 
have  known  thereof,  then  the  city  was  neg- 
ligent, and  did  not,  in  this  connection,  in- 
clude a  reasMiable  time  within  which  the  ac- 
cumnlatlon  of  snow  and  ice  might  be  remov- 
ed. The  statement  of  the  law  in  this  por- 
tion of  the  Instruction  is  subject  to  the  criti- 
cism made,  but  the  rights  of  the  defendant 
were  fully  guarded  in  another  part  of  the 
same  Instruction,  in  which  the  jury  are  told 
that  the  "defendant  cannot  be  charged"  with 
Negligence  on  account  of  the  accumulation 
of  snow  and  Ice,  if  such  was  fallen  at  the 
time,  or  had  fallen  such  a  short  time  before 
as  that  the  defendant  could  not  have  been 
charged  with  want  of  ordinary  care  In  fall- 
ing to  remove  the  same  prior  to  the  time  of 
the  accident." 

&  The  defendant  pleaded  the  statute  of 
limitations.  The  injury  was  received  March 
10th,  tbe  original  notice  served  September  6th, 
and  the  petition  filed  September  25th  of  the 
same  year.  No  other  notice  was  served.  It 
wlU  be  observed  that  tbe  action  was  b^un 
by  service  of  the  original  notice  more  than 
three  months  an^  within  six  months  after 
the  accident  Chapter  25  of  Acts  of  the  22d 
General  Assembly  provides  that  for  injures 
such  as  this  "no  suit  shall  be  brought  against 
th«  corporation"  after  six  months  after  the 
time  of  the  Injury,  unless  written  notice 
specifying  tbe  place  and  circumstances  of 
the  injury  shall  have  been  served  "within  90 
days  after  the  injury."  The  general  statute  of 
limitation  fixes  the  time  within  which  such  ac- 
tions may  be  brought  at  two  years.  In  con- 
struing a  statute  the  purpose  should  be  to 
give  effect  to  all  its  proTislons.  Applying 
this  rule,  we  conclude  that  when  "notice 
specifying  the  place  and  circumstances  of 
the  injury  is  served"  on  the  defendant  with- 
in 90  days  after  tbe  injury  (changed  to  60 
days  by  the  26th  general  assembly),  the  ac- 
tion may  be  brought  at  any  time  within  two 
years;  but,  if  such  notice  is  not  served  then, 
the  action  must  be  commenced  within  six 
months  (now  three  months).    Affirmed. 


CAPITAL  SAVINGS  BANK  &  TRUST  CO. 

V.  SWAN. 

(Supreme  Court  of  Iowa.    Jan.  27,   1897.) 

Notes— ExECOTios— Bona  Pidb  Purchaser— No- 
tice—Opejuno  DEfAOLT. 

1.  It  is  not  an  abase  of  diacretion  to  open  a 
default  judKment  against  S.  on  a  note  intended 
to  be  that  of  a  corporation  of  which  he  was 
secretary,  but  which,  on  its  face,  through  the 
omission  of  tbe  word  "by"  before  his  name,  was 
the  joint  note  of  himself  and  the  corporation, 

I  though  notice  of  the  action  was  served  on  him 
as  well  as  the  corporation;  he  having  turned 
it  over  to  the  president,  not  noticing  that  a  per- 
s<mal  claim  was  made  on  him,  and  snpposing  that 
it  related  only  to  the  corporation. 

2.  One  buying  a  note  signed  with  the  name  of  a 
corporation,  aa  by  the  president,  followed  by 
the  name  of  an  individaal,  to  which  is  attached 
"Sec'y  &  Treas.,"  is  put  on  notice  that  such 
words  were  not  intended  merely  as  description, 
but  that  the  signature  was  intended  to  be  offi- 
cial. 

Appeal  from  district  court,  Woodbury  coun- 
ty;  George  W.  Wakefield,  Judge, 

Action  In  equity  to  recover  the  amount 
due  on  a  promissory  note,  and  for  the  fore- 
closure of  a  mortgage  given  to  secure  Its 
payment.  Judgment  was  rendered  by  de- 
fault against  the  defendant,  P.  C.  Swan. 
The  judgment  and  default  were  set  aside  on 
his  application,  and  he  filed  an  answer,  to 
which  the.  plaintiff  demurred,  and  the  de- 
murrer was  overruled.  The  plaintiff  elected 
to  stand  upon  Its  demurrer,  and  judgment 
was  rendered  In  favor  of  Swan  for  costs, 
and  the  plaintiff  appeals.     Affirmed. 

Lohr,  Gardiner  &  Lohr,  for  appellant.  Geo. 
M.  Pardoe,  for  appellee. 

ROBINSON,  J.  The  plaintiff  is  the  owner 
of  a  promissory  note,  of  which  the  following 
is  a  copy:  "$800.00.  Sioux  City,  Iowa,  No- 
vember 10th,  1801.  Ou  or  before  five  years 
after  date,  we  promise  to  pay  to  the  order 
of  W.  E.  Higman  eight  hundred  dollars  at 
our  office  in  Sioux  City,  value  received,  with 
interest  at  eight  per  cent,  after  maturity. 
If  this  note  is  not  paid  at  maturity,  tbe  un- 
dersigned agree  to  pay  reasonable  expenses 
of  collection,  including  attorney's  fees.  Mer- 
chants' Loan  &  Trust  Company,  Sioux  City, 
Iowa,  by  W.  U.  Higman,  President.  F.  C. 
Swan,  Sec'y  &  Treas."  The  mortgage  given 
to  secure  this  note  was  on  a  lot  in  Sioux 
City,  and  was  signed  in  substantially  the 
same  manner,  and  by  the  same  persons,  as 
was  the  note.  The  mortgage  was  duly  re- 
corded. In  November,  1892,  the  payee  of  tbe 
note  transferred  it  to  the  plaintiff  by  aa  in- 
dorsement thereon  in  words  as  foUowR: 
"Protest  waived.  W.  E.  Higman,"— and  at 
the  same  time  assigned  to  the  plaintiff  the 
mortgage.  That  provided  that,  in  case  of 
default  In  the  payment  of  interest  due  on 
the  note,  the  whole  Indebtedness  should  be- 
come due.  Interest  due  on  the  10th  day  of 
November,  1893,  not  having  been  paid,  this 
action  was  commenced  to  recover  the  en- 

iJiqitizea  i 


1066 


69  MOBTHWESTEBN  BBPOBTER. 


ilOWA. 


tire  amount  of  the  note,  and  to  foreclose  the 
mortgage.  Notice  of  the  action  was  served 
on  the  Merchants'  Loan  &  Trust  Company, 
on  Higman,  and  on  Swan.  The  notice  to 
Swan  was  served  on  the  3d  day  of  August, 
1894,  and  contained  the  following:  "You 
are  hereby  notified  that  on  or  before  the  17th 
day  of  August,  1894,  a  petition  will  be  filed 
by  said  plaintiff,  •  *  *  claiming  of  you 
the  sum  of  nine  hundred  ten  and  'o/ioo 
dollars  *  ♦  •  on  your  promissory  note  in 
writing  for  $800.00,  dated  Nov.  10th,  1891, 
and  due  Nov.  10th,  1896,  said  note  having 
become  due  because  of  default  In  payment 
of  interest,  •  •  •  and  that,  unless  you. 
appear  thteeto  and  defend  before  noon  of 
the  second  day  of  the  next  term  of  said 
court,  •  •  *  commencing  on  Monday,  the 
27th  day  of  August,  1894,  default  will  be  en- 
tered against  you,  and  judgment  rendered 
thereon."  The  petition  was  on  file  in  due 
time.  On  the  Slst  day  of  August,  1894,  Swan 
having  failed  to  appear,  his  default  was  en- 
tered, and  Judgment  rendered  against  him 
for  the  amount  claimed  in  the  petition.  On 
the  Sth  day  of  October,  1894,  he  filed  a  mo- 
tion to  set  aside  the  judgment  and  default, 
supported  by  the  affidavits  of  himself  and 
Higman,  and  accompanied  by  an  answer  to 
the  petition.  The  affidavits  show  the  fol- 
lowing facts:  When  Swan  was  made  secre- 
tary and  treasurer  of  the  Merchants'  Loan  & 
Trust  Company,  he  was  an  employ^  of  Hig- 
man, who  was  president  of  the  company. 
That  his  duties  as  said  employ^  had  no  con- 
nection with  the  company,  except  to  sign 
papers  when  directed  to  do  so  by  the  proper 
officers,  and  that  he  did  not  receive  any 
salary  as  secretary  and  treasurer.  It  was 
always  understood  t>etween  himself  and  Hig-  [ 
man  that  the  latter  should  always  attend 
to  all  the  business  of  thcf  company,  and 
that  Swan  need  not  devote  any  time  or  at- 
tention to  it.  Numerous  papers  in  relation 
to  the  company  had  been  served  on  Swan 
before  the  original  notice  in  this  case  was 
served,  and  had  been  attended  to  by  Hig- 
man. When  the  note  and  mortgage  in  suit 
were  signed.  Swan  was  but  22  years  of  age, 
was  unacquainted  with  legal  business,  and 
supposed  that  he  was  signing  them  only  as 
secretary  and  treasurer  of  the  company,  and 
did  not  Intend  to  make  himself  personally 
responsible  for  anything.  He  supposed  that 
the  word  "by,"  placed  before  Higman's 
name,  referred  to  him  as  well  as  to  Higman, 
and  had  no  personal  Interest  in  the  transac- 
tion. When  the  notice  was  served  on  him, 
he  saw  that  it  related  to  the  company,  and, 
supposing  that  Higman  would  attend  to  the 
matter,  did  not  give  it  any  further  thought 
He  was  busy  at  the  time,  and  did  not  notice 
that  a  personal  claim  was  made  upon  him. 
Higman  states  that  he  wrote  the  word  "by" 
before  his  signature,  and  intended  that  it 
should  refer  to  the  secretary  and  treasurer 
as  well  as  to  himself.  The  mortgage  recites 
that  it  is  to  secure  a  promissory  note  of  the 


Merchants'  Loan  &  Trust  Gompany.  The 
youth  of  Swan,  and  the  fact  that  he  was 
not  acquainted  with  legal  business,  would 
not,  alone,  excuse  his  failure  to  appear  to 
the  action  at  the  appointed  time  and  protect 
his  interests.  But  it  is  clear  that  be  bad  no 
personal  interest  in  the  transaction  in  which 
the  note  and  mortgage  were  given,  and  that 
neither  he,  nor  the  payee  of  the  note  and 
beneficiary  of  the  mortgage,  had  any  Inten- 
tion to  bind  him  personally  by  the  note  and 
mortgage.  The  failure  to  indicate  clearly 
ttiat  Swan  signed  the  instruments  only  as 
an  officer,  to  obllgrate  the  company,  was  the 
result  of  a  mutual  mistatce.  Therefore  the 
original  notice  in  fact  related  only  to  the 
liability  of  the  company,  and  the  duties  of 
Swan  and  the  course  of  practice  which  Hig- 
man theretofore  followed  in  similar  cases 
were  of  such  a  character  that  Swan  may 
naturally  have  concluded,  without  a  care- 
ful inspection  of  the  papers,  that  there  was 
no  occasion  for  him  to  give  any  further  at- 
tention to  the  caatter,  to  protect  himself 
from  a  liability  which  he  did  not  know  ex- 
isted. Although  the  showing  to  excuse  the 
default  is  not  wholly  satisfactory,  yet  it  la 
the  policy  of  the  law  to  dispose  of  cases 
upon  their  merits,  and  a  large  discretion  is 
vested  in  the  district  courts  in  the  matter 
of  gmntlng  new  trials.  McQuade  v.  Railway 
Co.,  78  Iowa,  688,  42  N.  W.  520,  and  43  N. 
W.  615;  Marsh  v.  Colony,  36  Iowa,  603; 
McNulty  V.  Everett,  17  Iowa,  581;  Rogers  v. 
Cummlngs,  11  Iowa,  459.  We  cannot  say 
that  the  district  court  abused  its  discretion 
in  setting  aside  the  judgment  and  default, 
and  granting  a  new  trial,  in  this  case. 

2.  It  is  next  urged  that  the  district  court 
erred  in  overruling  the  demurrer  to  the  an- 
swer. That  sets  out  the  facts  in  regard  to 
the  signing  of  the  note  and  mortgage  which 
were  recited  in  the  affidavits,  and  avers  that, 
if  the  note  binds,  Swan  individually,  it  was 
BO  made  In  consequence  of  a  mutual  mistake 
on  his  part  and  on  the  part  of  the  payee.  A 
reformation  of  the  note  by  prefixing  the 
words  "and  by"  to  the  signature  of  Swan  is 
asked.  It  may  be  conceded,  for  the  purposes 
of  this  appeal,  that  the  form  of  Swan's 
signature  is  such  that,  according  to  the  rule 
adopted  by  this  court  In  numerous  cases,  it 
bound  him  personally,  and  not  the  company. 
See  Wing  v.  Glick,  50  Iowa,  473,  9  N.  W. 
384;  Hetfner  v.  Brownell,  70  Iowa,  591,  31 
N.  W.  947;  Id.,  75  Iowa,  341,  39  N.  W.  040; 
McCandless  v.  Canning  Co.,  78  Iowa,  161, 
42  N.  W.  635;  Lee  v.  Percival,  85  Iowa.  639, 
62  N.  W.  543;  Day  y.  Ramsdell,  90  Iowa, 
731,  52  N.  W.  208,  and  57  N.  W.  630;  Water 
Power  Co.  v.  Ramsdell,  90  Iowa.  747,  62  N. 
W.  209,  and  57  N.  W.  631;  Matthews  v.  Mat- 
tress Co.,  87  Iowa,  246,  54  N.  W.  225.  But 
a  court  of  equity  will,  in  a  proper  case,  cor- 
rect a  mistake  in  such  a  signature.  Lee  v. 
Percival  and  Matthews  v.  Mattress  Co.,  «u- 
pra.  And  we  are  of  the  opinion  that 
facts  shown  by  the  answer  in  this  cas' 
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sufBcIent  to  authorize  a  reformation  of  the 
note,  as  between  the  defendant  and  the 
payee.  It  is  said,  however,  that  the  plain- 
tiir  is  an  innocent  purchaser  of  the  note  be- 
fore maturity,  for  value,  and,  therefore,  that 
the  defendant  is  not  entitled  to  a  reforma- 
tion as  against  It.  If  the  plaintiff  toolc  the 
note  without  acttial  l^nowledge  of  the  al- 
leged mistalce,  and  without  notice  of  any 
fact  which  would  have  been  sufficient  to  put 
a,  reasonably  prudent  person  upon  inquiry, 
it  may  be  conceded  that  Swan  Is  not  entitled 
to  a  reformation  of  the  note.  But  we  are 
of  the  opinion  that  the  plaintiff  had  notice 
of  such  a  fact  when  the  note  was  purchased, 
'riie  form  of  the  signature  to  the  note  Is  un- 
usual, and  well  calculated  to  suggest  the  fact 
that  the  defendant  may  have  intended  to 
sign  the  note  In  an  official  capacity  only. 
The  name  of  the  company  is  affixed  at 
length,  as  by  the  president  of  the  company. 
That  is  followed  by  the  name  of  the  defend- 
ant, to  which  are  attached  words  which  indi- 
cate his  official  title.  It  is  true,  those  words, 
as  used,  merely  describe  the  person,  without 
making  the  signature  to  which  they  are  ap- 
pended official;  yet  such  words  are  most 
commonly  used,  with  signatures,  to  indicate 
nn  official  act,  and  there  Is  nothing  In  the 
note  In  suit  which  malces  the  words  In  ques- 
tion at  all  necessary,  or  even  appropriate,  to 
indicate  a  mere  personal  liability.  Words  of 
a  like  character  are  so  frequently  used,  with 
a  signature,  to  designate  an  official  act,  and 
are  so  rarely  used  In  that  manner  for  any 
other  purpose,  that,  when  they  are  attached 
to  a  signature,  they  are  well  calculated  to 
suggest  that  the  signature  was  intended  to 
be  official,  and  not  merely  to  describe  the 
signer.  See  Metcalf  v.  Williams,  104  U. 
S.  93. 

We  conclude  that  the  facts  set  out  in  the 
answer  entitle  the  defendant  to  a  reforma- 
tion of  the  note  in  suit,  and  that  the  demur- 
rer was  properly  overruled.  The  judgment 
of  the  district  court  Is  therefore  affirmed. 


HOLCOMB  T.  INDEPENDENT  SCHOOL 

DIST.  OP  DULUTH. 

<Supreme  Court  of  Minnesota.    Feb.  1,  1897.) 

DoWKK— Estoppel— EviDBNOs. 

1.  The  plaintiff's  husband,  in  1877,  while  living 
apart  from  her, — he  at  Duluth,  she  in  tlie  state 
of  Michigan, — conveyed  the  lot  here  in  question 
to  P.  by  bis  sole  deed,  which  was  recorded,  and 
ivherein  he  represented  and  recited  that  be  was 
unmarried.  He  was  so  reputed  at  Duluth  until 
his  death,  in  1882,  when  the  plaintiff  came  to 
Duluth,.  remaining  six  months,  during  which 
time  the  defendant  was  in  possession  of  the  lot 
as  a  site  for  its  gcboolhouse,  having  acquired, 
«8  it  supposed,  the  entire  title  from  P.  by  con- 
demnation, for  which  it  paid  him  its  then  full 
value.  While  at  Duluth  plaintiff  learned  of  this 
•Iced  and  record,  and  the  representation  there- 
in made,  but  gave  no  notice  of  her  claim  to  the 
lot,  or  that  her  husband  was  not  a  single  man, 
'  "  *^he  defendant  or  any  one  else,  and   aban- 

'  -d  the  lot,  went  back  to  Michigan,  and  never 
Med  any  claim  thereto  until  the  commence- 


ment of  this  action  in  1896.  In  the  meantime 
the  lot  increased  in  value  tenfold,  and  the  de- 
fendant, in  good  faith  relying  on  the  representa- 
tion in  the  deed,  built,  on  a  site  of  which  this  lot 
is  a  part,  a  new  high  school  building  at  a  cost  of 
$350,000.  HM.  that  the  plaintiff  is  now  estop- 
ped by  her  conduct  from  asserting  any  title  to 
the  lot. 

2.  Htid,  that  it  was  not  error  for  the  trial 
court  to  receive  evidence  to  the  effect  that  the 
htisband  was  generally  reputed  to  be  a  single 
man. 

3.  Evidence  considered,  and  held  sufficient  to 
sustain  the  findings  of  fact  herein. 

(SyUabns  by  the  Court.) 

Appeal  from  district  court,  St.  Iiouls  county; 
Page  Morris,  Judge. 

Action  by  Mrs.  H.  A.  Holcomb  against  the 
independent  scho<d  district  of  Duluth.  Judg- 
ment was  ordered  for  defendant,  and  from  an 
order  denying  a  new  trial  plaintiff  appeals. 
Affirmed. 

White  &  McKeon,  for  appellant  Walter 
•Ayers,  for  respondent 

START,  C.  J.  This  is  an  action  for  parti- 
tion of  a  lot  in  the  dty  of  Duluth,  of  which  the 
plaintiff  claimed  to  be  the  owner  of  one  un- 
divided third,  and  conceded  that  the  defend- 
ant was  the  owner  of  the  other  two-thirds.  The 
trial  court  found  that  the  defendant  owned 
the  whole  lot  and  ordered  judgment  accord- 
ingly. The  plaintiff  appealed  from  an  order 
denying  her  motion  for  a  new  trial.  The  er- 
rors assigned,  stated  concisely,  are  that  the 
trial  court  erred  In  its  rulings  on  the  admission 
of  evidence,  that  It  erred  In  Its  findings  of 
fact  and  that  Its  conclusion  of  law  is  not  jus- 
tified by  the  facts  found.  The  alleged  errors 
will  be  considered  Inversely. 

1.  The  here  material  facts,  as  found  by  the 
trial  court,  are:  The  plaintiff  is  the  widow  of 
Martin  T.  Holcomb,  who  died,  April  25,  1882, 
at  Duluth,  where  he  had  resided  for  8  to  10 
years  next  before  his  death.  The  plaintiff 
never  resided  with  or  visited  her  husband  at 
Duluth,  but  during  the  time  stated  she  lived 
in  the  state  of  Michigan.  Holcomb,  dttrlng 
his  residence'  at  Duluth,  was  reputed  to  be  an 
unmarried  man,  and  so  represented  himself. 
He  was  the  owner  of  the  lot  In  question,  and 
on  April  4,  1877,  conveyed  It  to  Michael  Pas- 
toret  by  warranty  deed,  which  was  duly  re- 
corded, and  in  which  he  described  himself  as 
an  unmarried  man.  The  defendant,  July  29, 
1881,  condemned  the  lot  for  a  schoolhouse  site; 
but  In  Its  proceedings  for  that  purpose  Pas- 
toret  only  was  made  a  party,  as  he  was  the 
only  person  claiming  the  lot,  or  appearing  of 
record  to  have  any  title  thereto.  The  dam- 
ages for  the  entire  lot  were  assessed  at  $200, 
its  then  full  value.  The  defendant  paid  this 
total  amount  to  Pastoret  September  21,  1881, 
and  Immediately  went  into  possession  of  the 
lot,  and  proceeded  to  erect  a  schoolhouse  up- 
on the  lot  and  others  adjoining  It.  Only  a 
part  of  the  building  was  on  the  lot  In  ques- 
tion. The  defendant  has  ever  since  been  in 
the  possession  of  the  lot.  Shortly  after  her 
husband's  death,  and  In  the  year  1882,  the 
plaintiff  came  to  Duluth,  and  remained  six 
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months,  dnring  which  time  she  bad  an  admin- 
istrator appointed  on  her  husband's  estate, 
and  caused  an  Investigation  to  be  made  as  to 
the  propertj  which  her  husband  had  left,  and 
the  condition  thereof.  For  tlds  purpose  she 
employed  the  administrator  and  an  attorney 
at  law,  and  was  informed  at  this  time,  by 
each  of  them,  after  such  investigation,  that 
her  husband  had  at  one  time  owned  the  lot  In 
question,  and  liad  conveyed  the  same,  describ- 
ing himself  in  the  deed  as  an  unmarried  man. 
She  also  learned,  during  this  visit  to  Duluth, 
that  her  husband  had  there  held  himself  out 
to  be  a  single  man,  and  was  so  reputed  to  be, 
and  that  as  such  he  had  conveyed  real  estate 
belonging  to  him  In  the  counties  of  St.  Louis 
and  Oarlton;  but  she  asserted  no  claim  to 
such  real  estate,  or  gave  notice  of  the  fact 
that  her  husband  had  not  been  a  single  man, 
as  claimed  by  him,  and  retiuned  to  Michigan 
In  the  year  1882,  where  she  has  since  con- 
tinuously resided.  The  value  of  the  lot  at 
this  time  was  not  to  exceed  $200,  but  it  is  now 
of  the  value  of  $2,230.  The  reason  why  the 
plaintiff  gave  no  notice  of  her  claim  to  the 
lot  as  the  widow  of  Uolcomb  was  that  she 
deemed  it  of  too  little  value  to  warrant  pro- 
ceedings for  the  establishment  of  her  claim. 
The  defendant,  In  the  year  1880,  caused  the 
Bchoolhouse  first  erected  on  the  lot  to  be  torn 
down,  as  Inadequate,  and  to  be  erected  upon 
this  lot  and  adjoining  ones  a  high  school  build- 
ing at  a  cost  of  $350,000.  The  value  of  so 
much  of  this  building  as  rests  upon  the  lot  In 
question  is  $18,000.  The  building  cannot  be 
divided.  The  defendant  paid  Pastoret  for  the 
lot,  and  took  possession  thereof,  and  has  ever 
since  held  it,  and  erected  the  two  schoolhouses 
thereon  In  good  faith,  in  reliance  on  the  rep- 
resentation of  Hokomb,  in  bis  deed,  that  he 
was  an  unmarried  man,  and  never  had  any 
notice  that  he  was  not  then  unmarried,  or  of 
the  plaintifTs  claim  to  the  lot,  until  shortly 
before  the  commeBcement  of  this  action,  in 
November,  1895.  The  foregoing  are  substan- 
'tially  the  facts  as  found  by  the  court. 

The  plaintiff,  however,  while  conceding  that 
she  never  asserted  any  claim  to  the  lot  un- 
til 1895,  denies  that  she  ever  knew,  prior  to 
1895,  that  her  husband  had  made  any  con- 
veyance of  the  lot.  She  also  disclaims  in  this 
actloa  any  right  to  the  improvements  on  the 
lot,  and  asserts  no  claim  for  actual  partition 
of  the  premises,  but  claims  that  she  la  entitled 
to  be  paid  one-third  of  the  present  value  of 
the  lot,  excluding  improvements.  The  form  of 
the  action,  or  tlte  present  claims  or  concessions 
of  the  plaintiff,  can  have  but  little,  if  any, 
bearing  upon  the  question  <^  the  title  to  this 
lot, — a  question  which  must  be  determined  up- 
on the  facts  found  by  the  trial  court,  without 
reference  to  the  form  of  the  action.  Assum- 
ing the  facts  found  to  be  sustained  by  the  evi- 
dence, the  conclusion  follows  that  the  plain- 
tiff, tai  1SS2,  advisedly  abandoned  her  Interest 
in  the  lot,  and  is  equitably  estopped  by  her 
conduct  from  now  asserting  title  to  the  lot  to 
the  prejudice  of  the  defendant.    Bausmaa  v. 


Faue,  45  Minn.  412,  48  N.  W.  13;   Dimond  v. 
Manheim,  61  Minn.  178,  63  N.  W.  485.      The 
equitable  doctrine  of  estoppel  by  conduct  \ra^ 
discussed  in  the  Dimond  Case,  and  the  gpn- 
eral  principles  upon  which  it  rests  stated  in 
these  words:    "First.  To  create  an  estoppel, 
the  conduct  ot  the  party  need  not  consist  of 
affirmative  acts  or  words.     It  may  consist  of 
silence,  or  a  negative  omission  to  act,  wben  it 
was  his  duty  to  speak  or  act     Second.  It  U 
not  necessary  tliat  the  facts  be  actually  known 
to  the  party  estopped.    It  is  enough  if  tiie  cir- 
cumstances are  such  that  a  knowledge  of  the 
truth  is  necessarily  imputed  to  him.    Third. 
It  is  not  necessary  that  the  conduct  be  done 
with  a  fraudulent  intention  to  deceive,    or 
with  an  actual  intention  that  such  conduct 
will  be  acted  upon  by  the  other  party.     It  is 
enough  that  the  conduct  was  done  under  such 
circumstances  that   he  should  have    known 
that  it  was  both  natural  and  probable  that  it 
would  be  so  acted  upon."    The  facts  of  this 
case,  as  found  by  the  court,  clearly  bring  it 
within  the  rules  stated.    The  plaintiff's  hus- 
band, while  be  was  living  in  one  state,  and 
she  in  another,  passes  himself  off  as  a  sin- 
gle man,  and  conveys  the  lot  as  such,  repre- 
senting, on  the  face  of  the  deed,  th&t  be  is 
unmarried,  which  representation  is  spread  np- 
on  the  records  of  land  titles,— a  continuing 
representation,  to  all  parties  dealing  with  the 
title  to  the  lot,  that  he  then  had  no  wife,  and 
that  the  entire  title  passed  by  the  deed.     The 
defendant,  in  reliance  upon  such  representa- 
tion, acquired,  as  it  believed,  the  entire  title 
to  the  lot,  and  paid  the  full  value  therefor, 
and  goes  into  possession  of  the  premises,  and 
uses  them  for  public  school  purposes.    After 
her  husband's  dc^th,  the  plaintiff  learns  these 
facts.     She  then  knows  that,  because  the  rep- 
resentation was  and  is  false,  she  owns  one- 
third  of  the  lot    She  then  knew,  or  was  boand 
to  know,  that  the  defendant  was  relying  upon 
the  representation  as  true,  and  that  it  would 
continue  so  to  do  until  It  learned  that  the  z«p 
resentation  was  false.     Yet,  because  her  Inter- 
est was  then  worth  less  than  $70,  a  sum  she 
deemed  insufficient  to  justify  any  assertion  of 
her  claim,  she  abandons  it,  falls  to  undeceive 
the  defendant,  leaves  the  state,  pays  no  tax(>s 
on  the  lot,  asserts  no  claim  to  it,  and  keeps 
silent  for  13  years.    Then,  after  the  lot  has 
Increased  in  value  more  than  tenfold,  and  has 
become  a  part  of  the  site  of  a  $350,000  school- 
house,    she    for   the   first    time   asserts    her 
claim. 

The  plaintiff,  howeved",  claims  that.  Inas- 
much as  the  defendant  purchased  the  lot,  and 
went  into  possession  thereof,  before  she  knew 
that  her  husband  had  conveyed  it  as  an  un- 
married man,  and  no  claim  being  made  by  her 
in  this  action  for  any  part  of  the  Improve- 
ments on  the  lot,  the  defendant  has  not  been 
prejudiced  by  her  conduct.  This  claim  ignores 
the  fact  that,  if  the  plaintiff  had  asserted  her 
title  to  the  lot  when  she  first  learned  that,  by 
reason  of  her  husband's  false  and  continuing 
representation,  she  owned  one-third  of  the  lot. 
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the  defendant's  officers  would  not,  as  reasona- 
ble and  prudent  men,  have  continued  to  use 
the  lot  as  a  part  of  the  site  of  defendant's 
high  school  building,  upon  which  waa  subse- 
quently erected  Us  new  building,  without  ac- 
quiring her  Interest  in  the  lot,  by  purchase 
or  condemnation,  which  they  might  then  hare 
done  on  payment  of  $70,  the  then  value  of 
her  Interest.  If  she  is  now  permitted  to  as- 
sert her  title,  the  defendant,  at  the  very  least, 
must  pay  10  times  f 70  to  perfect  its  title,  and 
her  Interest  will  have  escaped  taxation  for  at 
least  13  years.  The  trial  court's  conclusion 
«f  law  is  sustained  by  its  findings  of  fact 

2.  But  the  plaintiff  assigns  as  error  that 
the  facts  found  by  the  court  as  to  her  Icnowl- 
edge.  in  1S82,  that  her  husband  at  one  time 
owned  this  lot,  and  had  conveyed  the  same, 
representing  in  the  deed  that  he  was  a  sin- 
gle man  are  not  Justified  by  the  evidence. 
The  plalntifT  testified-  that  she  never  knew 
that  her  husband  ever  owned  or  conveyed  this 
lot  until  the  winter  of  1896.  She  admits  that 
she  came  to  Duluth,  as  found  by  the  trial 
court:  but  thire  Is  no  denial  on  her  part  that 
she  did  not  have  an  admiuistmtor  of  her 
husband's  estate  appointed,  and  that  he  and 
her  attorney  Investigated  and  reported  to  her 
as  to  what  real  estate  her  husband  had.  In 
bis  lifetime,  owned  and  conveyed.  Both  the 
administrator  and  the  attorney  were  witn>.'8ses 
on  the  trial.  Neither  of  them  was  able  to 
give  the  details  of  any  conversations  had 
with  the  plaintiff  after  the  lapse  of  so  many 
years,  but  each  testified  to  facts  from  which 
those  found  by  the  court  might  naturally  and 
reasonably  be  inferred,  especially  as  there  was 
no  contradiction  of  their  testimony,  other 
than  the  plolntlfTs  bare  d^ilal  that  she  ever 
knew  anything  about  this  lot  until  1S93.  The 
findings  of  fact  are  sustained  by  the  evidence. 

3.  The  other  assignments  of  error  relate  to 
the  rulings  of  the  trial  court  on  the  admissions 
of  evidence.  Those  relating  to  the  condemna- 
tion proceedings  It  is  unnecessary  to  discuss, 
as  our  conclusion  in  this  case  Is  based  upon 
the  concession  that  such  proceedings  did  not 
extinguish  the  pialntlfTs  title  to  the  lot.  It  is 
assigned  as  error  that  the  court  erred  in  re- 
ceiving evidence  tending  to  show  that  the 
plaintiffs  husband,  while  living  in  Duluth,  was 
generally  reputed  to  be  an  unmarried  man, 
and  that  he  executed  deeds,  including  the 
deed  of  the  lot  In  question,  in  which  he  rep- 
resented himself  to  be  a  single  man,  This 
evidence  was  properly  received  as  bearing 
on  the  question  of  estoppel.  It  was  compe- 
tent and  material,  as  tending  to  show  that 
the  defendant  and  Pastoret,  through  whom 
the  defendant  claims  title  to  the  lot,  were 
Justified  in  relying  upon  the  representation,  in 
the  deed  and  record,  that  the  grantor  was  un- 
married, and  as  a  foundation  for  the  admis- 
sion of  the  further  evidence  tending  to  show 
that  the  plaintiff  was  Informed  of  the  facts 
which  the  evidence  objected  to  tended  to  es- 
tablish. 

Order  affirmed. 


BVANS  V.  RHODB  ISLAND  HOSPITAL 
TRUST  CO. 

(Supreme  Court  of  Minnesota.     Jan.  20,  1897.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  69  N.  W.  715. 

PER  CURIAM.  PeUtion  for  rehearing  or 
modification  of  the  opinion  in  this  case.  Giv- 
ing to  the  appellant's  counsel  the  benefit  of 
his  contention  that  he  did  not  state,  nor  In- 
tend to  be  understood  as  saylug  or  admit- 
ting, on  the  oral  argument,  that  the  only 
question  to  be  determined  was  the  construc- 
tion to  be  placed  upon  Gen.  St.  1894,  {  6011. 
yet  the  conclusion  at  which  we  arrived  o'ught 
not  to  be  changed  or  modified.  The  payment 
of  $30  Insurance  and  $67.50  cost  of  exchange 
were  not  paid  under  duress,  but  were  paid 
voluntarily  by  the  plaintiff.  He  preferred 
to  matce  these  payments  rather  than  incnr 
the  expense  of  going  to  Providence,  R.  I., 
where  defendant  resided,  and  make  payment 
there,  and  also  to  avoid  the  necessity  of  pay- 
ing a  large  sum  to  the  shetlff  as  his  fees  in 
receiving  and  paying  over  the  redemption 
money,  if  such  redemption  money  was  paid 
to  him.    Petition  denied. 


HARPBR  V.  CARROLL  et  al. 

(Supreme  Court  of  Minnesota.     Jan.  22,  1887.) 

Additional  opinion.  For  former  opinion, 
see  69  N.  W.  610. 

Hahn  &  Hanley,  Woods  &  Kingman, 
Shaw,  Cray,  Lancaster  &  Paricer,  Jones  & 
Babcoek,  George  H.  White,  and  Wilkinson  &. 
Traxler,  for  appellants.  W.  S.  Dwinnell  and 
F.  F.  Davis,  for  respondent 

CANTY,  J.  The  opinion  having  been  here- 
tofore filed  In  this  action,  we  will,  after  add- 
ing a  few  remarks,  proceed  to  close  up  this 
case. 

After  further  reflection,  we  are  of  the  opin- 
ion that  Instead  of  wholly  setting  aside  the 
judgment  and  conclusions  of  law,  we  should 
modify  the  same.  This  will  leave  the  Judg- 
ment to  stand  so  far  as  It  adjudges  the  maxi- 
mum liability  of  each  stockholder  against 
whom  It  was  entered,  and  will  save  redock- 
etlng  the  Judgment  against  them  in  the 
court  below,  and  to  this  extent  the  order 
made  at  the  close  of  said  opinion  is  modified. 
As  no  Judgment  has  yet  been  entered  against 
those  stockholders  who  appealed  from  orders 
denying  their  motions  for  a  new  trial,  some 
special  provisions  are  made  as  to  them  in 
the  seventeenth  division  of.  the  following 
conclusions  of  law.  In  the  third  division  of 
said  conclusions  of  law  are  enumerated  sev- 
eral transferrors  of  stock,  who,  like  Frank  A. 
Hawley,  mentioned  in  the  twenty-first  divi- 
sion of  said  opinion,  must  be  assessed  on  the 
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first  assessment  on  the  Judgment,  they  hav- 
ing transferred  their  stock  to  the  bank  itself, 
on  the  respective  dates  mentioned;  the  bank 
appearing  to  be  the  owner  of  the  stock  at 
the  time  of  Its  failure,  and  no  question  hav- 
ing been  raised  as  to  the  legality  of  such 
transfers.  It  Is  ordered  that  the  conclusions 
of  law  be  modified  so  as  to  read  as  follows, 
and  the  judgment  entered  be  modified  ac- 
cordingly, and  entered  accordingly,  against 
those  defendants  against  whom  no  Judgment 
has  yet  been  entered,  viz.: 
"As  conclusions  of  law,  the  court  finds: 
"That  plaintiff  and  the  other  creditors 
named  in  Schedule  A,  attached  to  the  find- 


ings of  fact  herein,  are  entitled  to  Judgment 
adjudging  and  decreeing: 

"(1)  That  there  is  due  from  said  Gitlxens' 
Bank  to  plaintiff  and  each  of  said  creditors 
seventy-one  (71)  per  cent  of  the  sum  ee* 
opposite  his  name  in  column  one  (1)  of  said 
Schedule  A,  together  with  interest  tbereon 
since  July  8,  1893. 

"(2)  That  said  plaintiff  and  said  other  cred- 
itors recover  in  the  manner  hereinafter  speci- 
fied from  each  of  the  following  named  per- 
sons, present  stockholders  in  said  defendant 
corporation,  the  amount  set  opposite  bis,  her. 
or  their  name,  respectively,  as  follows,  to 
wit: 


CharleB  H.  Prior Two  Thousand  Dollan. 

J.  U.  Barnes Two  Thousand  Dollars. 

Henry  A.  Stimson Twenty-Six  Thousand  Dollan. 

Nathaniel  R.  Thompson Eight  ThouBand  DoUara. 

Nelson  F.  Griswold Five  Thousand  Dollars. 

Seallum  Gates Twenty-One  Thonsand  Dollan. 

Louisa   B.  Gates Eight  Thousand  Ei^rht  Hundred  Dol- 
lars. 

Mary  Gates Eight  Hundred  Dollars. 

W.  8.  Gates One  Thousand  Dollars. 

Edith  McMillan One  Thousand  Six  Hundred  Dollars. 

F.  S.  McDonald Four  Hundred  Dollars. 

Mary  S.  Roberts,  as  executrix  of  the  last  will 

and  testament  of  Nathan  H.Roberts,  deceased.  One  Thousand  Dollars. 

.Tohn  T.  Fanning One  Thousand  Dcdlara. 

Wm-   Moneype:iny,  Jr.,  Henry  B.  Pence,   and 

John  W.  See,  as  executors  of  the  last  will  and 

testament  of  John  W.  Pence,  deceased Ten  Thousand  Dollars. 

H.  N.  Peck Four  Hundred  Dollars. 

Robert  D.  Russell Two  Thonsand  Dollars. 

licv!  L.  Cook Twenty-Five  Thousand  Dollars. 

Sarah  P.  Crocker Eighteen  Thousand  Dollars. 

John  Little Ten  Thousand  Dollars. 

Edward  T.  Pomeroy Five  Thousand  Dollars. 

Lydia  T.  Pomeroy F^ur  Thousand  Dollars. 

Irene  E.  Hale Three  Thousand  Dollars. 

Wm.  A.  Barnes Fourteen  Thousand  Dollars. 

Orasmus  C.  Merrill One  Thousand  Dollars. 

Sarah  A.  Gorton One  Thonsand  Dollars. 

Otis  M.  Humphrey Twenty-Four  Thousand  Dollars. 

Charles  A.  Bovey Four  Thousand  Dollars. 

George  Hubn One  Thonsand  Dollars. 

James  F.  Bassett Two  Thonsand  Fonr  Hundred  Dollars. 

Chris  Hanke Ten  Thousand  Dollars. 

George  A.  Crocker Four  Thousand  Dollars. 

E<l8on  S.  Woodworth Two  Thousand  Dollars. 

Wiibcr  F.  Decker Two  Thousand  Dollars. 

David  W.  Edwards Two  Thousand  Dollar*. 

Grace  L.  Humphrey Two  Thousand  Dollars. 

L.  M.   Drake '. Nine  Thousand  Dollars. 

Susan  M.  Drake Nine  Tiionsand  Dollars. 

Anson  P.  Atterbnry Ten  Thousand  Dollars. 

Mechanics'  Savings  Bank  of  Providence,  R.  I. .  Ten  Thousand  Dollars. 

Woonsocket  Institution  for  Savings Ten  Thousand  Dollars. 

Travellers'  Insurance  Co Ten  Thousand  Dollars. 

George  C.   Campbell Six  Thousand  Dollars. 

George  W.  Jenks Fourteen   Thousand  Fonr  Hundred 

Dollars. 

George  B.  Shepherd Fourteen  Thousand  Dollars. 


2,000.) 
2.000.) 
!:2«.0<i0.t 
8.000.) 
5.000.) 
21,000.) 

8,800.) 

800.) 

1.000.) 

1,600.) 

400.) 

1,000> 
1.000.> 


110.000) 
(I  400.> 
(I  2,000.) 
(|23.00«).l 
^13.000.' 
10.000. » 
5.000.) 
4.00«>.» 
3,000.  > 
rtl4.000.> 
«  1.000.  > 
«  1.000.) 
(|24.000.) 

(«  4.ooa) 
<$  i.ooo.> 

<$  2.400.1 
)$10.00<).> 

($  4.001 ».» 
($  2.000.) 

($  aooo.) 

(i  2.000.) 
(I  2,000.) 
(S  9.000.) 
($  9,000.) 
($10,000.  > 
($10,000.) 
($10,000.) 
($10,000.) 
($  COOO.) 

($14,400.) 

($14.000.> 


"(3)  That  plaintiff  and  said  other  creditors  sum  set  opposite  his  or  her  name,  with  refer- 
recover  In  the  manner  hereinafter  specified,  I  ence  to  the  date  set  opposite  such  name,  to 
from  each  of  the  following  named  persons,  the  I  wit: 


Frank  A.  Ilawley. ..  .Four  Thousand  Six  Hundred  Dollars. 
George  B.  Shepherd.  ..Twelve  Thousand  Dollars. 

"        "         "         ...  Twenty  Thousand  Dollars. 

"        "         "        .  ..Sixty-Seven  Thousand  Six  Hundred  Dollars. 
Louise  M.  Shepherd. . .  Fonr  Hundred  Dollars. 
Lucy  S.  Hale One  Thousand  Dollars. 


(t  4,000. 
($12,000. 
($20,000. 
($67,600. 
($  400.: 
($  1,000. 


June  24th.  1898. 
April  22nd,  18S^. 
Mlarch  25th.  180X. 
March  23rd.  18A.1. 
March  23rd,  1893. 
March  15th,  1808. 


-"Each  of  said  persons  being  a  transferror 
at  the  date  set  opposite  his  or  her  name,  with 
no  one  primarily  liable  before  him  or  her 
on  the  same  stock.- 


"(4)  The  first  person  mentioned  below  each 
of  the  following  lines  drawn  across  the  p.igr> 
Is  one  of  the  persons  hereinbefore  named 
in  division  two  (2)  of  this  Judgment,  and  is 
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primarily  liable  for  the  amount  set  opposite 
his  name,  as  adjudged  In  said  division  two 
(2).  The  next  person  named  below  eacb  of 
said  lines  Is  liable  for  the  amount  set  oppo- 
site his  name,  secondarily  to  the  person  first 
named,  as  aforesaid.  The  person.  If  any, 
-whose  name  Is  placed  third  below  such  line 
(and  above  the  next  line),  Is  liable  for  the 
amount  set  opposite  his  name,  secondarily  to 
tbe  person  first  named  and  the  person  sec- 
ond named,  as  aforesaid.  The  person,  if 
any,  whose  name  is  placed  fourth  below  such 
line  (and  above  tbe  next  line),  la  liable  for 


the  amount  set  opposite  his  name,  secondari- 
ly to  the  persons  uamed  first,  second,  and 
third,  as  aforesaid,  each  of  said  i>er8ons  be- 
ing liable  for  the  same  amount  In  the  order 
aforesaid;  and  each,  after  the  first,  being  a 
transferror  of  stock  on  the  date  set  opposite 
his  name,  is  secondarily  liable  as  of  such 
date,  as  hereinafter  provided.  Therefore,  be 
It  adjudged  and  decreed  that  plaintiff  and 
said  other  creditors  recover  in  the  manner 
hereinafter  provided  from  each  of  said  persons 
secondarily  liable,  as  aforesaid,  the  amouat 
set  opposite  his  name,  as  follows,  to  wit: 


George  B.  Shepherd. 
Clement  D.  Graasett. 
James  T.   McQuaig. 


One  Thousand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 


($  1,000.)    Primarily  Liable. 
($  1,000.)    July  7th.  1803. 
($  1,000.)    March  9th.  1883. 


Charles  A.  Bovey. 
Walter  N.  Carroll. 


Two  Thousand  Dollars. 
Two  Thousand  Dollars. 


(S  2,000.)    Primarily  Liable. 
($  2,000.)    July  6th,  1893. 


George  W.  Jenks.. 
J.   A.  Wolverton. 


Two  Thousand  Dollars. 
Two  Thousand  Dollars. 


2,000.)    Primarily  Liable. 
2,000.)    Dec.  30th,  1892. 


John  T.  Fanning.. 
George  W.  Jenks. 
George  Hnhn 


One  Thousand  Dollars.  <$  1,000. 
One  Thousand  Dollars.  (S  1,000. 
One  Thousand  Dollars.     (|  1,000. 


Primarily  Liable. 
Oct.  7th,  1892. 
July  15th,  1892. 


George  B.  Shepherd. 

Henry   Hill 

Hill,  Sons  &  Co 

KIwood  S.  Corser., . 


Ten  Thousand  Dollars.  (810,000.) 

Ten  Thousand  Dollars.  0  10,000.) 

Ten  Thousand  Dollars.  (  110,000.) 

Ten  Thousand  Dollars.  ($10,000.) 


Primarily  Liable. 
July  7th,  1893. 
Jan.  6th,  1893. 
Dec.  27th.  1892. 


George  W.  Jenks.. 

C.  H.  Ross 

Annie  L.  Mearkle. 


Pour  Hundred  Dollars.  (S  400. 
Four  Hundred  Dollars.  CI  400. 
Four  Hundred  Dollars.   ($     400.] 


Primarily  Liable. 
Jan.  20th,  1893. 
Dec.  17th.  1892. 


Wilbur  F.  Decker 

Bdson  8.  Wood  worth. 


Two  Thousand  Dollars. 
Two  Thousand  Dollars. 


S 


2,00(X) 
2,000.) 


Primarily  Liable. 
March  7tb,  1893. 


David  W.  Edwards. . 

G.  B.  EUerv 

Kdson  S.  Wood  worth. 


One  Thousand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 


I 


1,000.) 
1,000.) 
1,000.) 


Primarily  Liable. 
March  2.'>th,  1893. 
March  15th,  1803. 


David  W.  Edwards.. 
Edson  §.  Wood  worth. 


One  Thousand  Dollars. 
One  Thousand  DolUrs. 


1,000.) 
1,000.) 


Primarily  Liable. 
March  25th,  1S93. 


Grace  L.  Humphrey. 
Otis  L.  Humplirey. . , 


Two  Thousand  Dollars. 
Two  Thousand  Dollars. 


(S  2,000.) 
($  2,"" 


000.) 


Primarily  Liable. 
Jan.  9th.  1893. 


George  W.  Jenks.. 

C.  H.  Ross 

Wm.  G.  Crocker.. 
Henry  A.  Barnes.. 


One  Thousand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 


Primarily  Liable. 
Dec  30th,  1892. 
Oct.  17th,  1892. 
July  9th.  1892. 


Wm.  Harder 

George  W.  Jenks.. 
Wm.  G.  Crocker. . 
Henry  A.  Barnes.. 


One  Thorasand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 
One  Thousand  Dollars. 


Primarily  Liable. 
Feb.  a4th,  1883. 
Oct.  17th,  1892. 
July  9th,  1892. 


George  W.  Jenks.. . 
John  T.  Fanning. . . 
Nathan  M.  Barnes. 


Four  Thousand  Dollars. 
Four  Thousand  Dollars. 
Four  Thousand  Dollars. 


(f  4,000.) 
(:;  4,000.) 
($  4,000.) 


Primarily  Liable. 
Dec.  30th,  1S!>2. 
Oct.  12th,  1892. 


George  W.  Jenks 

G.  H.  Chadbourn  &  Sons,  a  co-partner- 
ship, and  Charles  H.  Ctiadbourn, 
Charles  N.  Chadbourn,  &  Rodney  W. 
Chadbourn   


Two  Thousand  Dollars.    ($  2,000.)    Primarily  Liable. 


Two  Thousand  Dollars.    (|  2,000.)    Jan.  18th,  1893. 


George  W.  Jenks 

C.  H.  Chadlxiurn  &  Sons,  a  co-partner- 
ship, and  Charles  H.  Chadbourn, 
Charles  N.  Chadbourn,  &  Rodney  W. 
Cbadl>oum   


Three  Thousand  Dollars.    ($  3,000.)    Primarily  Liable. 


Three  Thousand  Dollars.  ($  3,000.)    Dec.  Slst,  1892. 


George  C.  Campbell. 
George  B.  Shepherd. 


Six  Thousand  Dollars. 
Six  Thousand  Dollaia. 


(S  6,000.)    Primarily  Liable. 
(I  6,000.)    May  3rd.  1893. 
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"(5)  It  l8  further  adjudged  and  decreed  that 
execution  shall  not  Issue  on  this  judgment  for 
the  recovery  of  said  amountB  speclfled  In  divi- 
sions two  (2),  three  (3),  and  four  (4)  of  this 
Judgment,  except  upon  the  order  of  the  court  in 
the  manner  hereinafter  provided. 

"(G)  It  is  further  adjudged  and  decreed  that 
the  amount  of  the  still  existing  indebtedness 
due  said  plaintiff  and  said  other  creditors, 
which  existed  at  each  of  the  following  dates,  re- 
spectively, with  interest  to  the  present  time.  Is 
as  follows: 

July  7th  and  8th,  1893 |181,254  80 

June  24th,   1893 104,293  50 

May  3rd,  1893 93,525  39 

April  22nd,  1893 88,543  53 

March  25th,  1893 79,321  85 

March  23rd,  1893 79,036  73 

March  15th,  1893 77,665  69 

March  9th,  1S93 77,250  03 

February  14th,  1803 72,367  16 

January  20th,  1893 70.261  32 

January  18th,  1893 69,689  31 

January  9th,  1893 •...  64,011  42 

January  6th,   1893 61,861  07 

December  30th  and  31at.  1892 61,609  37 

December  27th,  1802 61.480  89 

December  17th,  1892 60,435  95 

October  17th,  1892 50,499  25 

October  12th,  1892 47,926  48 

October  7th,  1892 47,699  31 

July  8th,  9th,  and  15th,  1892 39,975  84 

"(7)  The  amount  for  which  execution  shall  Is- 
sue against  each  transferror  of  stocic  named  In 
divisions  three  (3)  and  four  (4)  of  this  Judgment 
shall  be  a  part  of  the  indebtedness  existing  at 
the  time  he  transferred  his  stccl£,  wliich  in- 
debtedness appears  in  diviwon  sis  (6)  of  this 
judgment,  and  which  time  appears  opposite  his 
name  In  divisiois  three  or  four.  Such  part 
shall  be  to  the  whole  of  the  Indebtedness  then 
existing.  In  the  ratio  that  the  liability  set  op- 
ixisite  bis  name  In  said  division  three  (3)  or  four 
<4)  bears  to  the  liability  set  opposite  the  names 
of  the  solvent,  or  presumptively  solvent,  pres- 
ent stodiholders  named  in  division  two  (2)  of 
this  judgment,  plus  the  liability  set  opposite 
the  name  of  each  of  the  solvent,  or  presiunp- 
tively  solvent,  transferrors  whose  transfers  were 
subsequent  in  date  to  his,  as  shown  in  said  di- 
visions three  (3)  and  four  (4),  plus  the  liability 
set  opposite  his  own  name,  as  aforesaid,  plus  a 
proportionate  part  of  the  liability  of  each  sol- 
vent, or  presumptively  solvent,  transferror 
whose  transfer  is  prior  In  date  to  his  (the  trans- 
ferror In  questiout,  which  proportionate  part 
corresponds  to  (Is  equal  to)  the  proportionate 
part  which  the  indebtedness  on  which  such 
prior  transferror  must  contribute  1?  of  the  In- 
debtedness on  which  he  (the  transferror  In 
question)  must  contribute. 

"(8)  The  comt  shall  first  assess  each  transfer- 
ror named  In  said  division  three  (3),  In  the 
manner  provided  in  said  division  seven  (7); 
and,  after  deducting  the  sum  of  these  assess- 
ments from  the  total  amount  due  creditors,  as 
adjudged  in  said  division  one  (1),  the  balance 
shall  by  the  court  be  apportioned  pro  rata 
amongst  each  of  the  present  stockholders  nam- 
ed In  said  division  two  (2),  in  proiwrtion  to  the 
amount  of  liability  placed  opposite  the  name  of 


each  In  that  division,  and  execution  shall  issoe 
accordingly. 

"(9)  If  execution  is  returned  unsatisfied  ia 
whole  or  in  part,  as  to  any  of  said  persons 
against  whom  It  was  so  issued,  tlie  court  or 
judge  may.  In  a  similar  manner,  proceed  te 
levy  a  second  assessment, 
"(a)  In  doing  so,  the  court  shall.  In  tbe  man- 
ner provided  by  said  division  seven  (7),  assess 
each  transferror  named  In  said  division  four  \4t 
secondarily  liable,  and  answerable  next  in  or- 
der for  a  present  stoclcholder  piinuurily  liaUe. 
who  has  wholly  or  partly  failed  to  respond  oo 
said  first  assessment 

"(b)  The  court  shall  also.  In  the  manner  pro- 
vided by  said  division  seven  (7),  aaseas  a  secoui 
time  each  of  the  transferrors  named  in  said  di- 
vision three  (3)  found  to  be  solvent,  for  the 
difference  between  wliat  he  paid  on  the  first 
assessment  and  what  he  shoidd  pay  cm  this  as- 
sessment if  he  bad  failed  to  pay  on  the  first 
assessment. 

"(c)  The  court  shall  deduct  tbe  amount  of 
all  of  said  assessments  levied  tmder  the  fore- 
going subdivisions  (a)  and  (b)  from  such  bal- 
ance remaining  uncollected  on  such  first  assess- 
ment, and  assess  the  remainder  pro  rata  upon 
all  of  the  present  stockholders  named  In  said  di- 
vision two  (2),  fotmd  to  be  solvent. 

"(d)  Execution  shall  be  Issued  for  each  and 
aU  of  said  assessments. 

"(e)  If  any  of  the  persons  assessed  onder 
said  subdivision  (a)  aforesaid  fail  to  respond. 
the  court  may.  In  its  discretion,  on  the  return  of 
execution  unsatisfied  in  whole  or  in  port  as  to 
such  person,  assess,  in  the  manner  prwided  by 
said  division  seven  (7),  ttie  person  answerable 
next  in  order  for  him,  as  provided  in  said  divi- 
sion foiu  (4).  And  If  the  person  so  answerable 
fails  to  req^ond,  on  return  of  execution  imsatl»- 
fied  In  whole  or  In  port,  as  to  him,  the  coart 
may.  In  like  manner,  assess  the  person  next  an- 
swerable, and  so  on. 

"(f)  The  court  may.  In  a  similar  manner. 
and  on  like  principles,  proceed  to  make  a  third 
assessment,  and  so  on. 

"(10)  Instead  of  proceeding  to  make  such 
a  second  assessment,  the  court  may,  in  its 
discretion,  as  supplemental  to  the  first  as- 
sessment, proceed,  under  said  subdivision 
(a)  or  subdivisions  (a)  and  (b),  to  assess  thost- 
secondarlly  liable,  and  thereafter,  if  net.'vi.- 
sary,  make  a  second  general  or  more  genen^ 
assessment;  or  the  court  may,  in  its  discre- 
tion, proceed  in  like  manner  before  the  thinl 
or  the  fourth  assessment  But,  on  or  before 
the  final  assessment,  all  of  the  transferrors 
named  in  said  divisions  three  (3)  and  four 
(4)  shall,  on  the  principles  herein  laid  down, 
be  assessed  for  his  full  proper  share  of  said 
corporate  indebtedness,  and  the  costs  and 
disbursements  hereinafter  specified. 

"(11)  The  court  'shall  also  levy  on  each 
judgment  debtor  the  amount  of  costs  and 
disbursements  specially  taxed  against  him. 
On  such  assessments  as  it  is  deemed  most 
conrenlent,     the     court     shall     apportion. 
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amongst  the  different  Judgment  debtors 
herein,  the  amount  of  statutory  costs  and 
<li8bursements  taxed  against  them  general- 
ly, and  the  expenses  of  the  receivership,  as 
allowed  by  the  court;  and  the  same  shall 
be  so  apportioned  pro  rata  in  proportion  to 
the  total  amount  of  assessments  levied 
against  each  of  such  judgment  debtors. 

"(12)  As  to  each  of  those  persons  who  is 
both  Judgment  debtor  and  Judgment  cred- 
itor herein,  It  Is  further  adjudged  and  de- 
creed that  the  Judgment  against  him  shall 
be,  and  hereby  Is  declared  to  be,  a  lien  on 
the  amount  due  him  as  creditor,  and  he  shall 
pay  all  assessments  on  the  Judgment  against 
bim  until  the  court  Is  satisfied  that  the  divi- 
dend coming  to  him  will  fully  pay  the  bal- 
ance due  from  him  on  any  further  assess- 
ments oo  the  Judgment  against  him;  and 
thereupon  the  court  may  stay  the  collection 
of  such  fnrther  assessments,  and,  on  distri- 
bution, the  dividend  due  blm  may  be  set 
off  against  such  assessments,  and  any  bal- 
ance due  to  or  from  him  ordered  paid  ac- 
cordingly. 

"(13)  When  all  of  said  corporate  Indebt- 
edness, costs,  disbursements,  and  receiver- 
Bbip  expenses,  for  which  the  particular  Judg- 
ment debtor  is  liable,  have  been  paid  in 
full,  and  such  Judgment  debtor  has  fully  re- 
sponded to  all  of  the  assessments  so  levied 
against  him,  the  Judgment  against  him  shall 
be  satisfied. 

"(14)  In  no  event  shall  any  such  Judgment 
debtor  be  assessed  for  more  than  the 
amount  of  the  Judgment  against  him,  as  ad- 
judged in  said  divisions  two  (2),  three  (3), 
and  four  (4),  and  Interest  thereon  from  the 
date  of  Judgment,  except  for  statutory  costs 
and  disbursements. 

"(15)  After  said  amount  of  corporate  in- 
debtedness, and  Interest  thereon,  and  said 
costs  and  disbursements  and  receivership 
expenses,  have  been  collected  In  full,  or  aft- 
er all  collectible  liability  hereon  has  been 
exhausted,  a  Judgment  of  contribution  may, 
on  the  order  of  the  court,  be  entered  herein 
in  favor  of  those  who  have  paid  more  than 
tbeir  share,  and  against  those  who  have 
paid  less  than  their  share. 

"(16)  It  is  further  adjudged  and  decreed 
that  the  court  may,  under  this  Judgment, 
make  any  further*  order  necessary  for  the 
furtherance  of  Justice  or  equity,  not  incon- 
sistent with  this  Judgment  or  the  opinion 
of  the  court  herein;  and  it  is  further  ad- 
Judged  that  if  any  property  Is  levied  on  un- 
der any  execution,  and  further  assessments 
may  be  necessary,  against  the  same  Judg- 
ment debtor,  which  may  also  be  satisfied 
in  whole  or  in  part  out  of  such  property,  the 
court  may,  in  its  discretion,  stay  sale  on 
such  execution,  and,  for  the  purpose  of  tnr- 
tber  assessments,  consider  the  amount  for 
which  such  execution  was  levied  as  collect- 
ed, proceed  to  make  another  assessment, 
and,  after  the  levy  on  the  same  property 
of  an  execution  Issued  thereon,  order  one 
60  N.W.-68 


sale  to  take  place  on  both  or  all  of  the  ex- 
ecutions so  levied  on  such  property. 

(17)  "It  is  further  adjudged  and  decreed  that 
as  to  all  persons  against  whom  Judgment  is 
given  In  divisions  two  (2),  three  (3),  and  four 
(4)  of  this  Judgment,  and  against  whom  no 
Judgment  was  given  in  the  original  Judg- 
ment herein,  this  Judgment  shall  be  consid- 
ered as  entered  nunc  pro  tunc,  as  of  the 
date  of  the  original  Judgment,  so  that  the 
maximum  liability  so  adjudged  against  each 
of  them  shall  draw  interest  from  that  date. 

"Let  Judgment  be  entered  accordingly"' 

It  is  so  ordered. 


VILLAGE  OP  WAYZATA  v.  GEEAT  NOR- 
THERN RY.  CO.' 
(Supreme  Coart  of  MinnesoU.     Feb.  3,  1887.) 
Res  Judicata — Identitt  of  Issues— Highways- 
Railroads  —  Right  op  Wat  — 
Change  op  Rodte. 

1.  The  conclnalve  character  of  a  judgment 
extends  only  to  identical  issues,  and  they  mast 
be  such  not  merely  in  name,  but  in  fact  and  in 
substance.  If  the  vital  issue  of  the  latter  liti- 
gation has  been  In  truth  already  determined  by 
an  earlier  judgment,  it  ma^  not  again  be  contest- 
ed, but  if  it  has  not, — if  it  is  intrinsically  and 
suDstautially  an  entirely  different  issue,  even 
though  capable  of  being  described  in  similar 
language,  or  by  a  common  form  of  expression, 
— then  the  truth  Is  not  excluded,  and  the  judg- 
ment no  answer  to  the  different  issue. 

2.  Held,  that  the  finding  of  fact  made  by  the 
trial  court,  in  substance  that  the  defendant's 
plea  of  a  previous  adjudication  of  the  subject  of 
the  present  action  had  been  proven  and  estab- 
liabed,  is  not  snpported  by  the  evidence. 

3.  Under  a  law  which  authorizes  a  railroad 
company  to  construct  its  road  along  and  over 
any  public  or  private  way,  if  It  shall  "be  nec- 
essary," a  practical,  and  not  an  absolute,  ne- 
cessity is  intended:  and  the  burden  of  proof 
would  be  upon  the  company  to  show  this  prac- 
tical nect>ssity,  if  questioned  when  originally 
locating  the   line. 

4.  The  necessity  upon  which  the  company  act- 
ed when  first  establishing  the  line  and  when 
btdlding  the  road  is  presumed  to  be  continuous, 
and  to  exist,  in  proceedinirs  instituted  to  compel 
a  change  of  the  track  and  its  appurtenances. 

5.  In  such  proceedings  the  burden  of  proof 
is  upon  the  party  demanding  a  change  of  the 
line,  as  constructed  and  used,  to  show,  by  clear 
and  convincing  testimony,  not  only  that  the 
original  necessity  no  longer  exists,  but  that 
there  ore  substantial  leasons  for  holding  that 
the  public  interests  demand  that  a  change  be 
made.  Testimony  which  would  warrant  a 
court,  on  a  hearine  to  locate  a  line.  In  finding 
that  the  public  interests  required  it  to  be  lo- 
cated elsewhere  than  upon  a  particular  public 
or  private  way,  would  not  uphold  a  like  finding 
where  the  proceeding  was  to  change  and  re- 
move a  line  already  constructed  and  In  opera- 
tion. 

6.  Eeld.  in  a  proceeding  to  compel  defendant 
railway  company  to  remove  Its  tracks  and  ap- 
purtenances from  a  certain  street  in  plaintiff 
villnge,  and  to  elsewhere  locate  them,  that  a 
finding  to  the  effect  that  a  more  practical, 
feasible,  and  convenient  route  for  such  tracks 
and  appurtenances,  or  one  which  would  less  in- 
terfere with  the  safel7  and  convenience  of  the 
public,  or  afford  less  obstruction  to  the  public 
ways  In  said  village,  than  the  one  now  occu- 
pied, could  not  be  found,  is  sustained  by  thp 

*\sXbus  by  the  Courtf^  ^^^^^8^^ 
1  Rehearing  denied. 
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Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott,  Judge. 

Action  by  the  village  of  Wayzata  against 
the  Great  Northern  Railway  Company. 
Judgment  was  ordered  for  defendant,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.     Afilrmed. 

Welch,  Hayne  &  Conlln,  for  appellant  W. 
B.  Dodge  and  M.  D.  Grover,  for  respondent 

COLLINS,  J.  This  action  was  brought  to 
enjoin  and  prohibit  defendant  railway  com- 
pany from  keeping  and  maintaining  its  dou- 
ble tracks  and  telegraph  poles  on  Lake 
street,  in  plaintiff  village,  and,  as  a  conse- 
quence, to  compel  the  removal  of  said  tracks 
and  poles  from  sala  street  where  they  now 
are.  It  Is,  in  the  main,  a  renewal  of  the  con- 
troversy which  formerly  existed  between 
these  parties,  and  was  supposed  to  have 
been  terminated  in  an  action  which  was  de- 
termined in  this  court  in  1892.  Village  of 
Wayzata  v.  Great  Northern  Ry.  Co.,  60  Minn. 
438,  52  N.  W.  913.  The  right  of  the  defend- 
ant at  that  time  to  keep  and  maintain  said 
double  tracks  and  telegraph  poles  on  said 
Lake  street,  upon  the  performance  of  cer- 
tain conditions,  which  involved  a  slight 
change  in  the  location  of  the  tracks,  the  re- 
moval of  side  tracks  and  other  obstructions 
from  the  street  the  making  and  maintaining 
of  public  crossings  at  certain  points,  and 
also  making  provision  for  suitable  and  con- 
venient access  to  the  water,  was  distinctly 
affirmed  In  that  action.  From  the  evidence 
herein,  It  Is  shown  that,  immediately  upon 
the  entry  of  final  Judgment  in  that  case,  de- 
fendant not  only  removed  its  side  tracks  and 
other  obstructions  from  the  street  as  re- 
quired to  do,  but  It  also  removed  its  wharves 
and  steamboat  landings  and  its  station. and 
depot  buildings  from  the  village  limits;  es- 
tablishing a  new  station  and  new  wharves 
about  one  mile  east  of  the  old,  and  also  lo- 
cating a  flag  station  for  some  trains  at  a 
point  west  alwut  one-fourth  of  a  mile.  It 
left  nothing  whatsoever  In  the  street  or 
within  the  limits  of  the  village,  except  Its 
tracks  and  the  telegraph  poles.  These  It  has 
maintained  along  Lake  street,  running  daily 
a  large  number  of  trains  through  the  street 
at  a  rate  of  speed  varying  from  20  to  30 
miles  an  hour.  That  the  village  and  its  peo- 
ple have  been  and  are  seriously  injured  and 
damaged  by  the  removal  of  the  station,  and 
the  running  of  trains  in  the  middle  of  the 
street  at  this  rate  of  speed,  cannot  be  doubt- 
ed, but  these  facts  do  not  control  the  case 
now  before  us.  It  was  brought  upon  the 
ground  that  as  the  necessity  for  depot  facili- 
ties upon  Lake  street  and  at  the  point  where 
the  depot  buildings  then  stood,  had  been  ob- 
viated and  removed  by  the  action  of  defend- 
ant in  taking  away  its  depot  buildings  and 
its  adjacent  wharves  and  landings,  the  ne- 
cessity for  maintaining  its  tracks  and  polea 
in  the  street  had  ceased.    As  both  were  t 


very  serious  Injury  and  detriment  to  the  us« 
by  the  people  of  the  water  front,  the  goo4 
of  the  public.  It  was  alleged,  imperatlTely 
demanded  their  removal  to  the  north,  and  to 
a  route  through  the  village  which,  frhik 
equally  as  feasible  for  defendant  f^oold  in- 
terfere much  less  with  a  proper  use  of  tlu' 
water  front  by  the  inhabitants  of  the  village. 
And  in  the  answer,  and  upon  the  trial,  dt-- 
fendant  contended,  among  other  things,  that 
the  whole  subject-matter  of  the  present  liti- 
gation had  been  fully  and  finally  determine  i 
by  the  judgment  entered  In  the  former  ac- 
tion, and  was  not  opea  for  discussion  or  de- 
cision, no  matter  what  new  conditions  faa'i 
arisen.  On  findings  of  fact  (two  in  number^. 
the  court  below  ordered  judgment  in  defend- 
ant's favor,  and  this  appeal  is  from  an  order 
denying  plaintiff's  motion  for  a  new  trial 
These  findings  were,  In  substance:  First, 
that  there  was  "no  more"  practical,  feasible, 
or  convenient  route  for  defendant's  tracks 
and  telegraph  poles  into  and  through  the 
village,  or  one  which  would  less  Interfeiv 
with  the  safety  and  convenience  of  the  pub- 
lic, or  afford  less  obstruction  to  the  publio 
streets  and  highways  in  the  rlUage,  than 
that  already  occupied;  second,  that  each  ani 
every  allegation  of  fact,  as  set  forth  In  the 
answer  in  defendant's  plea  of  previous  adju- 
dication of  the  subject  of  the  present  litiga- 
tion, had  been  proven  and  established  on  tb^ 
trial,  each  and  all  of  said  allegations  bein^ 
Incorporated  Into  the  finding.  By  the  as- 
signments of  error  it  is  asserted  that  neither 
of  these  findings  Is  supported  by  the  eri- 
dence,  and  that  the  court  erred  in  Its  eondn- 
sion  of  law  based  thereon.  These  finding 
are  wholly  disconnected  and  independent  lui 
that  it  Is  not  necessary,  in  order  to  sustain 
the  conclusion  of  law,  that  both  should  be 
supported  by  the  proofs.  One  refers  solely 
to  the  practicability,  feasibility,  and  conven- 
ience of  a  route  through  the  village,  and, 
upon  the  evidence,  determines  that  no  other 
route  would  Interfere  less  with  the  safety 
and  convenience  of  the  people  than  the  one 
now  pursued,  or  afford  less  obstruction  t« 
the  public  streets  and  highways  of  the  vil- 
lage, whUe  the  other  pertains  solely  to  the 
plea  of  res  judicata  found  In  the  answer, 
and  set  up  as  a  complete  bar  to  the  cause  of 
action.  So  that  if  the  second  finding  wa< 
justified  by  the  proofs,  the  conclusion  of 
law  was  correct  and  no  further  considera- 
tion of  this  appeal  would  be  required.  In 
such  case  the  first  finding  would  become  im- 
material. If,  upon  the  other  hand,  the  evi- 
dence failed  to  sustain  the  plea  in  bar.  no 
conclusion  of  law  ordering  Judgment  for  de- 
fendant wholly  predicated  upon  the  second 
finding  could  be  sanctioned. 

We  quite  agree  with  counsel  for  plaintiff 
in  their  claim  that  the  second  finding  wa'« 
not  warranted  by  the  proofs  submitted  in 
support  of  the  plea  of  former  adjudicatioo. 
The  issues  In  the  other  action  Involved  tli« 
right  of  defendant  to  maintain  Its  tracks  am. 
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adjuncts  tbereto,  inclndlng  station  buildings, 
side  tracks,  and  telegraph  poles,  on  the 
streets  of  the  village,  as  it  then  did,  and  bad 
for  many  years,  the  complaint  alleging  that 
the  right  did  not  exist  The  answer  averred 
the  existence  of  the  right  originating  by  vir- 
tue of  an  act  of  the  territorial  legislature 
conferring  the  right,  if  it  should  be  neces- 
sary, and  then  alleged  that  it  was  necessary 
for  tile  purpose  ol  directly  connecting  the 
traflSc  by  rail  with  the  traffic  by  water,  and 
that  the  necessity  remained.  The  court,  up- 
on the  trial,  found  that  the  legislative  act 
gave  the  right  to  defendant's  predecessor; 
that  the  right  was  duly  exercised  and  acted 
upon;  that  it  was  necessary  that  the  railway 
approach  the  lake  so  as  to  make  direct  con- 
nection with  it  in  carrying  passengers  and 
freight  to  be  carried  on  both  the  lake  and  the 
railway;  that,  in  order  to  make  this  con- 
nection, it  was  necessary  to  make  it  at  the 
point  on  Lake  street  where  it  was  made,  and 
then  pass  over  and  along  the  street;  and, 
further,  "that  the  same  condition  of  things 
and  the  same  necessity  has  ever  since  exist- 
ed and  st^ll  exists."  At  that  time  the  de- 
fendant maintained  a  station  with  a  passen- 
ger and  freight  depot  at  the  village.  It  also 
maintained,  in  close  proximity  to  the  depot, 
wharves,  and  landings  for  boats  plying  upon 
the  lake,  thus  affording  facilities  for  Joint 
traffic  on  the  lake  and  by  rail.  It  connected 
this  traffic  at  this  particular  point,  and  by 
these  facilities;  and,  to  do  this,  the  necessity 
for  the  occupation  of  Lake  street  by  its 
tracks  first  arose,  had  since  existed,  and  con- 
tinued to  exist  at  the  time  of  the  trial  of  the 
former  action.  It  was  these  conditions,  con- 
tinuing and  existing  at  the  time  of  the  trial, 
which  largely  influenced  the  court  when 
making  the  finding  from  which  we  have 
quoted,  and  it  is  evident  that  this  finding  was 
quite  potent  in  the  final  determination  of 
the  case.  As  made,  the  finding  was  upon  the 
facts  as  they  then  existed.  The  conclusion 
of  law,  in  so  far  as  it  was  rested  on  this 
finding,  was  an  application  of  legal  princi- 
ples to  the  facts  as  found,  not  to  others  which 
might  arise  In  the  future  and  be  presented 
for  adjudication.  And,  from  the  pleadings 
and  the  proofs  in  the  present  action,  it  is  un- 
disputed tliat  an  entirely  different  condition 
of  things  exists,  and  that  a  radical  change 
has  been  made  in  the  situation  by  the  act  of 
defendant  after  the  final  Judgment  was  en- 
tered in  the  former  action.  The  mandate  of 
the  court  was  obeyed  to  the  letter.  It  is 
claimed;  and,  in  addition  to  this,  the  de- 
fendant went  further,  and  removed  all  of 
its  station  buildings,  and  abandoned  Its  sta- 
tion. It  not  only  removed  the  obstruction 
which  it  was  commanded  to  remove,  but  also 
took  away  its  facilities  for  connecting  the 
rail  traffic  with  that  upon  the  lake.  With 
the  wholesale  removal  and  absolute  abandon- 
ment of  all  connection  with  the  lake  traffic, 
and  the  establishment  of  a  new  station  and 
other  connecting  facilities  at  another  point. 


there  can  be  no  pretense  that  there  now  «■>■ 
mains  the  same  necessity  as  that  which  f«c^ 
merly  existed.  Under  such  circumstance^, 
the  issues  presented  in  this  case  are  not 
Identical  with  those  before  the  court  In  tbe 
former  action.  The  test  to  be  applied  im 
whether  the  same  evidence  will  sustain  botli 
the  former  and  the  present  action.  If  a  par- 
ty alleges  a  certain  state  of  facts  as  bis 
cause  of  action,  and  is  defeated,  it  is  no  bar 
to  recovery  on  another  statement  of  facts 
constituting  a  different  cause  of  action,  al- 
though the  transaction  referred  to  and  the 
relief  sought  in  both  actions  are  the  same. 
West  V.  Hennessy,  58  Minn.  133,  50  N.  W- 
884.  "The  conclusive  character  of  a  Judg- 
ment extends  only  to  identical  issues,  and 
they  must  be  such  not  merely  in  name,  bat 
in  fact  and  in  substance.  If  the  vital  issue 
of  the  latter  litigation  has  been  in  truth  aU 
ready  determined  by  an  earlier  Judgment,. 
It  may  not  again  be  contested;  but,  if  it  has 
not,— if  it  is  intrinsically  and  substantially 
an  entirely  different  issue,  even  though  ca- 
pable of  being  described  in  similar  language;, 
or  by  a  common  form  of  expression, — then 
the  truth  Is  not  excluded,  and  the  Judgment 
no  answer  to  the  different  issue."  Palmer  r. 
Hussey,  87  N.  Y.  303.  On  the  facts  as  thejr 
were  shown  to  exist  at  the  time  of  the  trial 
of  the  present  action,  the  plaintiff,  instead 
of  seeking  to  contradict  and  overturn  the  for- 
mer Judgment,  claimed  the  benefit  of  and  re- 
lied upon  it 

As  the  second  finding  of  fact  was  unsup- 
ported by  the  evidence,  we  now  turn  to  a  con- 
sideration of  the  claim  that  the  first  finding 
is  without  evidence  to  sustain  It  The  only 
testimony  received  on  the  trial  In  reference- 
to  the  matters  covered  by  the  first  finding^ 
was  that  offered  by  the  plaintiff,  through  tw» 
witnesses,— one  the  president  of  the  village 
council,  the  other  a  civil  engineer.  The  for- 
mer testified  as  to  the  great  inconvenience  is 
reaching  the  water's  edge  from  the  village, 
the  buildings  therein  being  north  of  the 
double  tracks,  and  also  the  hazard  and  dan- 
ger in  using  Lake  street,  the  principal  busi- 
ness thoroughfare,  for  the  passage  of  teauiK- 
with  many  trains  running  thereon  at  a  big&i' 
rate  of  speed,  and  at  all  hours.  That  It  dear- 
ly appeared  from  this  evidence  that  the  8af<>- 
ty  and  convenience  of  the  public,  and  its  tigbt 
to  free  access  to  a  navigable  body  of  water, 
had  been  greatly  interfered  with  and  ob- 
structed by  the  operation  of  defendant's; 
trains,  cannot  be  doubted.  The  engineer  tes^ 
tified  as  to  the  feasibility  of  another  real:*' 
tor  defendant's  railway  through  the  villagav 
by  changing  the  line  of  road  for  something 
more  than  one  mile,  and  produced  a  map  el 
his  proposed  route,  made  from  an  actual  s«r>- 
vey.  If  this  plaii  were  adopted,  the  tracks 
through  the  village  would  be  transferred, 
from  Lake  street  to  a  line  nearly  parallel 
with  the  street,  about  300  feet  northerly,  and 
through  the  center  of  the  three  blocks  whiclx 
abut  on  Lake  street     See  plat  on  page  441, 
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5©  Minn.,  and  page  913,  52  N.  W.  The  new 
line  would  be  about  150  feet  longer  than  the 
old.  From  the  map  produced  by  the  engi- 
neer, It  seems  that  for  about  400  feet  the  new 
route  would  be  upon  a  county  road,  and 
would  then  cross  four  streets  which  intersect 
Lake  avenue  at  right  angles  south  of  the  pro- 
posed crossings.  After  testifying  as  to  the 
length  of  the  proposed  route,  the  curves,  the 
depth  of  cuts  and  height  of  fills  which  would 
have  to  be  made,  the  engineer  was  permitted 
to  give  his  opinion  (defendant's  counsel  ob- 
jecting) that  there  was  no  physical  neces- 
sity, by  reason  of  the  condition  or  surface  of 
the  ground  in  that  vldnity,  for  the  retention 
and  maintenance  of  defendant's  tracks  upon 
Lake  street.  There  was  no  evidence  as  to 
how  this  change  would  atfect  the  operation 
of  defendant's  road  as  a  whole,  or  the  con- 
venience of  the  traveling  public,  or  the  rights 
of  property  holders  along  the  new  route,  or 
the  property  over  which  it  would  have  to 
pass.  There  was  no  testimony  as  to  what 
expense  the  defendant  might  Incur  should 
It  attempt  to  change  Its  line,  or  how  serious 
the  change  might  be  to  the  Inhabitants  of 
the  village  residing  north  of  the  proposed 
line.  It  seems  to  have  been  assumed  hy  the 
plaintiff  that  because  the  tracks  and  poles 
are  now,  as  the  tracks  are  used,  an  obstruc- 
tion to  free  and  convenient  access  to  the  lake, 
and  a  great  Impediment  to  those  who  would 
navigate  its  waters,  they  would  be  little  or 
no  obstruction  or  Inconvenience  to  the  peo- 
ple of  the  village  If  placed  elsewhere,  where, 
as  a  matter  of  fact,  the  inconvenience  and  ob- 
struction in  some  other  way,  or  to  Inhabitants 
who  have  no  desire  or  occasion  to  visit  the 
lake,  might  be  much  greater  and  more  se- 
rious, and  also  to  have  been  assumed  that 
there  would  be  less  hazard  and  risk  to  the 
traveling  public  if  trains  running  at  a  high 
rate  of  speed  were  drlvai  out  from  be- 
hind buildings  situated  upon  the  blocks  we 
have  referred  to,  and  directly  across  streets, 
than  there  would  be  If  these  trains  ran  along 
a  street  where  th^  could  be  seen  at  a  much 
greater  distance,  and  a  better  opportunity  af- 
forded to  avoid  them.  In  fact,  had  the  court 
below  attempted  to  find  that  the  proposed 
route  would  Interfere  less  with  the  safety 
and  convenience  of  the  public,  or  afford  less 
obstruction  to  the  public  streets  and  high- 
ways, except,  perhaps,  in  respect  to  the 
means  of  access  to  the  lake  shore,  the  finding 
would  have  been  without  evidence  to  sup- 
port It.  When  examining  the  proofs  on  which 
the  finding  now  in  question  was  founded, 
it  must  be  borne  in  mind  that  this  was  a 
proceeding  to  compel  the  removal  of  defend- 
ant's line  from  where  it  had  been  located 
and  operated  for  many  years,  and  not  a  pro- 
ceeding involving  an  original  location.  The 
statute  which  authorized  the  occupation  of 
the  street  In  the  first  Instance,  and  under 
which  defendant's  predecessor  acted  more 
than  25  years  ago,  conferred  the  right  to  con- 
struct a  road  upon,  along,  and  over  any  pub- 


lic or  private  highway,  "If  the  same  staonld 
be  necessary."  By  providing  that  a  public 
or  private  way  might  be  occupied  If  "neces- 
sary," the  territorial  legislature  meant  a  prac- 
tical, and  not  an  absolute,  necessity.  As 
stated  in  Buck  v.  S^mour,  46  Conn.  156, 
"Property  Is  regarded  as  necessary  for  the 
operation  of  the  road  if  it  is  such  as  the 
company.  In  the  rea8onai)le  exercise  of  its 
discretion,  thought  It  best  to  procure  for  the 
most  profitable  use  of  the  road  to  itself,  and 
the  most  beneficial  use  of  it  to  the  pubUc." 
And  when  exercising  the  right  to  appropriaie 
the  way,  and  to  construct  the  railway  line 
along  and  upon  It,  the  burden  of  proof  must 
be  upon  the  corporation  to  show  the  neces- 
sity. If  shown,  and  the  road  Is  built,  tbe 
necessity  must  be  presumed  to  be  continuous 
and  to  exist  until,  In  a  proper  proceeding,  it 
is  overcome  by  clear  and  convincing  evi- 
dence. So  In  this  case  the  plaintilT  was  not 
only  met  with  the  presumption,  bnt  It  was 
also  confronted  with  the  former  adjudica- 
tion,—a  bar  to  further  proceedings  unless  It 
was  shown  that  the  conditions  on  which  tlie 
adjudication  was  based  had  wholly  changed. 
Realiziug  this,  plaintiff  Introduced  evidence 
to  establish  Its  contention  that  these  con<li- 
tlons  had  changed,  and  also  that  it  was  n» 
longer  necessary  that  defendant  sbonld  oc- 
cupy Lake  street,  and,  further,  that  public 
rights  required  a  removal  of  tbe  tracks  ta 
another  locality.  It  admitted— what  is  un- 
doubtedly true— that  the  burden  of  proof 
was  upon  it  to  show,  not  only  that  tbe  neces- 
sity no  longer  existed,  but  that  there  were 
substantial  grounds  for  a  finding  of  tbe  court 
that  a  more  feasible,  practicable,  and  con- 
venient route  could  be  obtained,  and  that  tb* 
safety  and  convenience  of  the  public  demaml- 
ed  a  change  in  the  line  at  this  particular 
point,  and  also  that  the  proposed  chan^ 
would  less  obstruct  the  streets  and  highways 
of  the  village  than  tbe  line  in  use.  Not  only 
was  the  burden  upon  plaintiff  In  these  re- 
spects, but  a  finding  In  its  favor  upon  so  im- 
portant a  matter  would  have  to  be  based  niwa 
clear  and  convincing  testimony.  Evidence 
which  would  warrant  a  court  <»  a  hearing  i» 
locate  a  railway  line  In  the  first  Instance,  tn 
finding  that  the  public  Interests  reqoired  it 
to  be  ^sewhere  located  than  upon  some  par- 
ticular private  or  public  way,  would  not  nec- 
essarily uphold  a  like  finding  when  the  pro- 
ceeding was  to  change  and  remove  a  Une  al- 
ready constructed  and  in  operation.  If  tbe 
rule  we  have  announced  was  not  tbe  true 
one,  every  railroad  company  could  be  com- 
pelled to  alter  an  established  route  at  the 
caprice  of  a  local  public,  as  oftoi  as  demand- 
ed, and  almost  without  regard  to  the  original 
decision  upon  the  question  of  necessity,  the 
interest  of  the  general  public,  or  the  cost  of 
alteration.  Companies  would  be  continually 
harassed  by  reason  of  changed  condltkais, 
and  upon  the  ground  that  local  necessities 
arising  subsequent  to  the  original  locatlitn 
absolutely    demanded    alteration    here    and 
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there  In  the  geaera]  system  and  p]an  of  the 
entire  .line.  Taking  into  consideration  the 
cluracter  of  the  evidence  reeelTed  in  sup- 
port of  plaintiff's  contention,  of  which  a 
synopsis  has  already  been  given,  and  meas- 
uring It  by  the  rule  which  must  certainly  gov- 
ern in  cases  where  a  change  in  the  location 
of  railway  tracks  and  appurtenances  is  de- 
manded, in  connection  with  the  entire  sltnar 
tiou  and  circumstances,  we  cannot  Indorse  the 
contention  of  plaintiff's  counsel  that  the  only 
finding  which  could  have  been  made  upon  the 
evidence,  and  the  only  conclusion  of  law  to 
follow,  should  have  been  in  direct  opposition 
to  those  presented  for  review.   Order  afflLrmed. 

BUCK,  J.,  took  no  part  In  this  case. 


ST.  ANTHONY  FALLS  BANK  v.  GRAHAM 
et  al. 

(Supreme  Conrt  of  Minnesota.  Jan.  27,  1807.) 
Appealablb  Ordkx. 
The  plaintiff  made  an  alternative  motion 
for  judgment  notwithBtanding  the  verdict,  pur- 
pimnt  to  Ijiws  1895,  c.  320,  or  for  a  new  trial. 
Tlie  trial  court  made  its  order  denying  the 
first  reqnest,  and  granting  the  plaintiff  a  new 
trial.  The  plaintiff  appealed  from  the  part 
of  the  order  denying  its  motion  for  judgment. 
Hdd,  that  no  appeal  lies  from  such  part  of  the 
order. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Stearns  county; 
T^.  L.  Baxter,  Judge. 

Action  by  the  St.  Anthony  Falls  Bank 
against  Arthur  Graham  and  others.  Verdict 
for  defendant  Thomas  Graham  and  against 
(iefondant  Arthur  Graham.  From  an  order 
Monylug  a  motion  for  Judgment  against 
Thomas  Graham  notwithstanding  the  ver- 
liict,  plaintiff  appeals.     Dismissed. 

A.  A.  Stone,  for  appellant.  Miner  &  Barto 
and  D.  T.  Calhoun,  for  respondent. 

START,  C.  J.  This  is  an  acUon  on  a 
promissory  note  made  by  defendants.  The 
answer  alleges  that  the  defendants  signed 
the  note  when  they  were  intoxicated.  The 
trial  court  ordered  a  verdict  against  the  de- 
fendant Arthur  Graham  for  the  amount  of 
tlie  note,  and  the  jury  returned  a  verdict  In 
favor  of  Thomas  Graham.  The  plaintiff 
then  made  an  alternative  motion  for  judg- 
ment in  its  favor  against  Thomas  Graham 
notwithstanding  the  verdict,  or  for  a  new 
trial  as  to  such  defendant.  The  trial  court 
<lcnled  so  much  of  the  motion  as  asked  for 
Judgment  absolute,  and  granted  a  new  trial. 
The  plaintiff  appealed  from  so  much  of  the 
order  as  denied  Its  motion  for  judgment. 

The  contention  of  the  respondents  that  the 
•rtrder  is  not  appealable  Is  sustained.  An  or- 
<ler  granting  or  denying  a  motion  for  judg- 
ment notwithstanding  the  verdict,  made  pur- 
suant to  Laws  1805,  c.  320,  is  simply  an 
order  for  judgment  or  one  refusing  a  Judg- 
ment, and  It  Is  therefore,  standing  alone,  not 


appealable.  Ames  v.  Boom  Co.,  8  Minn.  4G7 
(Gil.  417);  McMahon  v.  Davidson,  12  Minn. 
357  (Gil.  232);  Rogers  v.  Holyoke,  14  Minn. 
614  (Gil.  387);  Croft  v.  MiUer,  26  Minn.  317, 
4  N.  W.  45;  State  v.  Bechdel,  38  Minn.  278, 
37  N.  W.  338.  Such  an  order  can  only  be 
reviewed  by  appeal  from  a  judgment  or 
from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  except  that  when  the  mo- 
tion for  judgment  Is  blended  with  a  motion 
for  a  new  trial,  pursuant  to  Laws  1805,  c. 
320,  on  an  appeal  from  the  order  disposing 
of  such  motion  the  action  of  the  trial  conrt 
In  directing  or  refusing  judgment  regardless 
of  the  verdict  may  be  reviewed.  Kernan  v. 
Railway  Co.  (Minn.)  67  N.  W.  71.  If  the 
party  moving  for  judgment  notwithstanding 
the  verdict  does  not  desire  a  new  trial,  but  to 
stand  upon  the  record,  he  should  move  for 
judgment  without  asking  for  the  alternative 
relief  of  a  new  trial.  Then,  if  either  party 
wishes  to  review  the  order  made  on  such 
motion,  he  can  have  judgment  entered  in 
accordance  with  the  order,— that  Is,  on  the 
verdict,  or  notwithstanding  it,— and  aiH>eal 
from  the  judgment,  and  have  the  order  re- 
viewed as  an  Intermediate  one  affecting  the 
merits.  But  if  the  defeated  party  is  unwill- 
ing to  stand  or  fall  on  his  claim  to  a  judg- 
ment in  his  favor  upon  the  record  as  a  mat- 
ter of  strict  legal  right,  he  may  blend  his  mo- 
tion for  judgment  with  one  for  a  new  trial. 
If  his  motion  Is  wholly  denied,  he  may  ap- 
peal from  the  order,  and  review  the  actk>n 
of  the  trial  court  upon  either  or  both  of  the 
alternative  motions  so  united.  If  any  part 
of  his  motion  Is  granted,  the  adverse  party 
may  appeal  from  the  order  disposing  of  the 
motion.  Kernan  v.  Railway  Co.,  supra. 
Where,  however,  as  In  the  case  at  bar,  the 
trial  court  grants  the  alternative  request  of 
the  moving  party  for  a  new  trial,— a  matter 
resting  in  a  large  measure  in  the  discretion 
of  the  court,— and  denies  the  balance  of  the 
motion,  he  cannot,  after  securing  a  new 
trial,  appeal  only  from  so  much  of  the  order 
as  denied  his  .ilternative  motion  for  judg- 
ment, leaving  the  order  for  a  new  trial  in 
full  force.  The  effect  of  the  unconditional 
order  in  this  case  for  a  new  trial  is  to  en- 
tirely set  aside  the  trial,  with  all  Its  evi- 
dence and  proceedings,  and  the  case  now 
stands  for  trial  precisely  as  If  no  trial  had 
ever  been  had.  There  are  now  in  the  ease 
no  proceedings  or  evidence  upon  which  a 
judgement  can  be  based.  Hemstad  v.  Hall 
(Minn.)  06  N.  W.  3CC.  Whether  the  plain- 
tiff, by  appealing  from  the  whole  order, 
might  have  reviewed  the  action  of  the  court 
In  denying  its  motion  for  judgment,  it  Is 
unnecessary  for  us  to  here  decide,  but  It 
would  seem  that,  If  It  did  not  want  a  new 
trial.  It  ought  not  to  have  asked  for  It.  How- 
ever this  may  be.  It  Is  clear  that  it  cannot 
accept  the  part  of  the  order  annulling  the 
trial  and  granting  it  a  new  one,  and  appeal 
from  the  part  which  denies  its  motion  for 
judgment    Appeal  dismissed. 
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AMERICAN     BAPTIST    MISSIONARY 

UNION  T.  HASTINGS  et  al. 

<Supreme  Court  of  Minnesota.    Jan.  27,  1897.) 

Obantek  op  Mortgagob— Right  to  Acquire  Tax 

Title— Reimbuksembxt — ^Voldn- 

TABT  Payment. 

1.  HeU.  following  Trust  Co.  t.  McKenzIe 
•<Minn.)  60  N.  W.  976,  that  the  grantee  of  a 

mortgagor,  who  has  covenanted  to  pay  the  tax- 
es on  the  mortgaged  premises,  whether  he  is 
the  immediate  or  remote  grantee,  or  whether 
be  gets  his  title  by  deed  or  through  a  second 
mortgage,  is  disqualified  from  acquiring  and 
holding  a  tax  title  tc  the  mortgaged  premises, 
as  against  the  mortgagee. 

2.  Held,  upon  the  special  facts  of  this  case, 
that  equity  did  not  require  that  the  plaintiff 
should  reimburse  the  grantee  of  its  mortgagor 
<or  the  amount  paid  by  him  for  certain  tax  cer- 
tificates of  sale  of  the  mortgaged  premises. 

3.  The  plaintiff  herein  paid  certain  money 
ODder  protest  to  the  county  treasurer,  in  re- 
•demption  of  the  mortgaged  premises  from  tax 
«ales,  the  certificates  whereof  were  held  by  a 
srantee  of  his  mortgagor,  but  whose  relation 
to  the   plaintiff's   title   did   not  appear  of   rec- 

•«rd.  Held,  following  Joannin  y.  Ogilvie,  52  N. 
W.  217,  49  Minn.  5C4,  that  such  payment  was 
•not  a  voluntary  one.  , 

^Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
■^y;    Henry  C.  Belden,  Judge. 

Action  by  the  American  Baptist  Missionary 
Union  against  A.  W.  Hastings  and  others. 
Krom  an  order  denying  a  motion  to  dissolve  a 
temporary  injunction,  Charles  W.  Weeks  ap- 
peals.    Affirmed. 

Geo.  D.  Emery,  for  appellant.  Shaw,  Cray, 
Xdincaster  &  Parker,  for  respondent. 

^TART,  C.  J.  This  is  an  appeal  by  the 
defendant  C.  W.  Weeks  from  an  order  of 
the  district  court  of  Hennepin  county  deny- 
ing his  motion  to  dissolve  a  temporary  in- 
junction, issued  herein,  restraining  the  de- 
fendant Cooley,  as  auditor  of  such  county, 
from  issuing  a  warrant  to  the  defendant 
Weeks  for  the  payment  of  the  sum  of  $790.- 
03,  paid  to  the  treasurer  of  such  county  by 
the  plaintiff  in  redemption  of  certain  land 
from  tax  sales,  the  certificates  whereof  were 
held  by  Weeks.  The  here  material  facts,  as 
Alleged  in  the  complaint,  and  for  the  pur- 
poses of  this  appeal  taken  as  true,  are  these: 
On  June  14,  18S9,  William  H.  Barber  was 
the  owner  of  four  lots  in  the  city  of  Minneap- 
olis, and  on  that  day  executed  a  mortgage  on 
the  lots  to  the  plaintiff,  to  secure  the  pay- 
ment of  $20,000  in  five  years,  with  Interest 
liayable  semiannually.  The  mortgage  was 
duly  recorded,  and  contained  a  covenant  by 
the  mortgagor  to  pay  all  taxes  levied  on  the 
mortgaged  premises.  Afterwards,  and  on 
Jane  24,  1889,  Barber  duly  conveyed  the  lots 
t»  Albert  S.  Munger;  and,  on  the  28th  of 
the  same  month,  Munger  conveyed  them  to 
■J.  H.  Duff  us.  Each  of  these  conveyances 
vras  by  deed,  in  which  It  was  expressly  pro- 
vided that  the  premises  were  conveyed  sub- 
ject to  the  plaintiff's  mortgage.  On  June  27, 
JS80,  Duffus  executed  a  mortgage  on  the  lots 


to  the  plaintiffs  mortgagor,  William  H.  Bar- 
ber, to  secure  the  payment  of  $10,000  jind  lo- 
terest,  who,  on  August  30,  1889,  sold  his 
mortgage  (which  was  duly  recorded)  and  the 
debt  thereby  secured  to  the  defendants  Cole 
and  Weeks,  as  co-partners;  but  the  assign- 
ment was  taken  for  their  benefit  and  use.  in 
the  names  of  Ward  P.  and  Lizzie  Shattuck. 
March  6,  1890,  action  was  brought  in  ib? 
names  of  the  Shattucks  to  foreclose  this  sec- 
ond mortgage;  and  the  lots  were  sold  pursu- 
ant to  the  decree  to  the  Shattucks,  and  tbe 
sale  confirmed  by  the  court,  July  18,  IS&l. 
The  taxes  on  the  lots  for  the  year  1889  be- 
came delinquent  June  1,  1890,  and  the  lots 
were  sold  May  6,  1891,  to  the  state,  for  such 
taxes,  for  the  sum  of  $492.77;  and  May  2<X 
1891,  Cole  &  Weeks  purchased  the  tax  cer- 
tificates on  such  sale  from  the  state,  takic? 
the  assignment  to  O.  W.  Weeks.  There  wa> 
no  redemption  from  the  foreclosure  sale  on 
the  junior  mortgage,  and  on  July  18,  1S!)2. 
Cole  &  WeAs,  as  the  beneficial  owners, 
by  virtue  of  such  foreclosure,  took  possession 
of  the  lots,  and  so  remained  in  possession 
thereof  until  December  17,  1895,  and  during 
all  that  time  collected  and  received  the  rents 
and  profits  thereof,  amounting  in  the  aggre- 
gate to  several  thousand  dollars,  and  paid 
the  plaintiff  from  time  to  time  the  Interest 
on  its  mortgage  up  to  June  1,  18&1,  and  paid 
tbe  taxes  levied  on  the  lots  diu-ing  their  pos- 
session thereof,  except  those  for  the  yesr 
1894.  The  plaintifTs  mortgage  was  duly 
foreclosed  by  advertisement  on  December  17. 

1894,  and  the  lots  sold  to  it  for  the  amount 
of  its  mortgage  and  costs.  No  redemption 
was  made  from  this  sale.  The  defendant 
Weeks,  for  Cole  &  Weeks,  on  November  2i.;, 

1895,  caused  notices  of  expiration  of  tbe 
time  to  redeem  the  lots  from  the  tax  sale  for 
the  taxes  of  1889  to  be  served  on  their  own 
tenants,  who  were  in  possession  of  the  prem- 
ises; and  proof  of  the  service  of  the  notices 
was  filed  in  the  ofiice  of  the  county  auditor 
on  December  5,  1895.  The  plaintiff  took  pos- 
session of  the  premises  December  17,  ISC-. 
The  plaintiff  had  no  knowledge  that  the  no- 
tices of  the  expiration  of  the  time  to  redet-m 
had  been  issued,  or  that  Cole  &  Weeks  had 
not  paid  the  taxes  for  1889,  or  that  either  of 
them  claimed  any  right  or  Hen  on  the  lots  by 
reason  of  such  tax  sales  until  January  11. 

1896,  Neither  Cole  nor  Weeks  appear  fn>in 
the  records  to  ever  have  had  any  interest  in 
the  lots  except  the  assignment  from  the  state 
of  the  ta*  certlflcatbs  to  Weeks,  who  appears 
upon  the  record  to  be  a  stranger  to  the  plain- 
tifTs title.  Thereupon  the  plaintiff,  to  pro- 
tect its  title,  paid  under  protest,  on  Kebruary 
1,  1896,  to  the  defendant  Hastings,  as  county 
treasurer,  the  amount  necessary  to  redeem 
from  the  tax  sales,  and  thereby  procured  .t' 
cancellation  of  the  certificates,  and  broujrbt 
this  action  to  recover  the  amount  so  pai.1. 
$790.03,  and  to  restrain  the  defendant  Cooley 
from  issuing  a  warrant  to  Weeks  for  tbe 
amount. 
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The  appellant,  on  these  facta,  claims:  First 
That  he  had  a  legal  right  to  purchase  at  tax 
sale  the  mortgaged  premises,  and  hold  the 
tax  title  If  no  redemption  was  made,  so  as  to 
defeat  plaintiffs  title  derived  through  Its 
mortgage.  Second.  If  this  be  not  so,  still  the 
plaintiff  is  bound  in  equity  to  reimburse  him 
for  the  amount  paid  to  protect  the  title  from 
the  paramount  claim  of  the  state  for  taxes. 
Third.  That  the  plalntltTs  redemption  from 
the  tax  sales  was  a  voluntary  payment.  If 
any  one  of  these  claims  is  valid,  when  tested 
by  the  record  on  this  appeal,  then  the  trial 
court  erred  In  denying  the  motion  to  dissolve 
the  injunction. 

1.  The  first  claim  of  the  appellant  is  deter- 
mined adversely  to  him  by  the  decision  of 
this  court  in  the  case  of  Trust  Co.  V.  ilcKen- 
zle,  CO  N.  W.  976.  When  Cole  &  Weeks  took 
an  assignment  of  the  tax  certificates  in  the 
latter's  name,  they  were,  In  fact,  the  owners 
of  the  second  mortgage,  which  was  In  pro- 
cess of  foreclosure;  and,  by  virtue  thereof, 
they  became  the  beneflci'al  owners  of  the 
mortgaged  premises,  subject  to  the  plaintiff's 
mortgage.  When  Cole  &  Weeks  became  such 
owners  of  the  property,  they,  or  the  Sbat- 
tucks  for  them,  held  precisely  the  same  title 
which  the  plaintiff's  mortgagor.  Barber,  had 
after  he  gave  the  first  mortgage,  and  there- 
in covenanted  to  pay  the  taxes  on  the  prem- 
ises. Barber's  title,  subject  to  plaintiffs 
mortgage,  passed  to  his  immediate  grantee, 
.Munger,  from  him  to  Duflus,  from  him  to 
Barber,  as  mortgagee  in  the  second  mort- 
gage, and  from  him  to  Cole  &  Weeks,  by  as- 
signment of  the  second  mortgage  to  the 
8hattucks  for  their  use  and  benefit.  They 
were  such  owners  of  the  premises,  and  In 
possession  thereof,  when  they  attempted  to 
perfect  their  alleged  tax  title,  by  causing  no- 
tices of  expiration  of  time  for  redemption  to 
be  issued  and  served.  As  the  grantees  of 
Barber,  they  could  not  acquire  and  hold  a 
tax  title  to  the  mortgaged  premises,  as 
against  plaintiff's  mortgage.  The  fact  that 
tbey  were  the  remote,  instead  of  immedi- 
ate, grantees  of  Barber,  does  not  distinguish 
this  case  from  the  case  of  Trust  Co.  v.  Mc- 
Kenzie,  supra. 

2.  As  to  the  appellant's  second  claim,  it 
may  be  conceded  that  the  burden  was  on  the 
plaintiff  to  show  that  it  would  be  inequitable 
to  permit  Cole  &  Weeks  to  retain  the  tax 
certificates  as  security  until  reimbursed  the 
amount  paid  for  them,  for  the  reason  the 
plaintiff's  title  was  thereby  protected  against 
the  paramount  claim  of  the  state  for  taxes, 
for  the  payment  of  which  they  were  not  per- 
sonally bound.  But,  if  this  be  so,  still  the 
complaint  alleges  facts  sufilcient  to  make  a 
prima  facie  case  in  this  particular,  which, 
being  admitted,  shifts  the  burden  upon  Cole 
&  Weeks  to  show  that,  in  equity,  they  ought 
to  be  so  reimbursed.  They  were  in  posses- 
sion of  the  mortgaged  premises  for  three 
years  and  five  months,  and  received  the 
rents  and  profits  therefrom,  amounting  In 


the  aggregate  to  several  thousand  dollars,  a 
sum  largely  in  excess  of  the  sum  paid  by 
them  for  the  tax  certificates.  They  paid  no 
interest  on  plaintiff's  mortgage  or  taxes  on 
the  premises  for  more  than  a  year  before 
they  surrendered  possession  of  the  premises 
to  the  plaintiff.  Equitably,  they  ought  to 
have  applied  so  much  of  the  rents  and  prof- 
its as  was  necessary  to  the  payment  of  all 
taxes  and  tax  liens  on  the  premises;  and 
not  have  permitted  the  accumulation  of  In- 
terest on  their  certificates;  and  equity  will 
regard  that  done  which  ought  to  have  been 
done,  and  treat  the  tax  certificates  as  paid 
from  the  rents  and  profits  coming  to  the 
bands  of  Cole  &  Weeks,  in  the  absence  of 
any  other  equitable  considerations. 

3.  The  plaintiff's  redemption  from  the  tax 
sales  was  not  a  voluntary  payment.  The 
defendant  Weeks  appeared  upon  the  records 
to  be  a  stranger  to  the  title  of  the  plaintiff; 
hence  he  appeared  on  the  records  to  be  the 
owner  of  an  inchoate  tax  title,  which  would 
become  absolute  as  to  all  the  world  in  a  few 
days,  unless  a  redemption  was  made.  There 
was  no  time  left  to  the  plaintiff  in  which  to 
commence  an  action,  and  make  proof  of  the 
extrinsic  facts  showing  that,  as  against  the 
plaintiff.  Weeks  was  disqualified  to  acquire 
such  absolute  title  to  the  premises  by  virtue 
of  such  tax  sales  and  certificates.  There 
was,  then,  but  one  way  left  for  the  plaintiff 
to  prevent  a  clond  upon  its  title,  and  that 
was  to  do  just  what  It  did  do,— redeem  and 
pay  the  money  under  protest.  The  plaintiff 
was  not  bound  to  permit  a  cloud  to  be  placed 
on  its  title,  and  take  its  chances  of  being 
able  to  establish  the  extrinsic  facts  entitling 
It  to  have  the  cloud  removed  by  the  Judg- 
ment of  a  court  of  equity  at  the  end  of  a 
law  suit,  leaving  its  title  clouded  pending 
the  litigation.  The  rule  that  money  volun- 
tarily paid  cannot  be  recovered  back  is  a 
wholesome  one,  but  in  its  application  injus- 
tice Is  too  frequently  done.  The  subject  was 
fully  considered  by  this  court  In  the  case  of 
Joonnin  v.  Ogllvle,  49  Minn.  561,  52  N.  W.  217. 
The  case  cited  is  decisive  of  the  one  at  bar, 
on  the  point  now  under  consideration.  Or- 
der affirmed. 


PLYMOUTH  CORDAGE  CO.  v.  SEYMOUR 
et  al. 

(Supreme  Court  of  Minnesota.    Jan.  27,  1897.) 

corpobations— ilcsolvbnct  —  prefebred  claims 
—Right  to  Coixatbrals. 
I.  Coiporationa  A.  and  B.,  each  a  creditor  of 
D.,  a  third  corporation,  whoae  respective  claims 
were  due,  agreed  that,  if  B.  would  extend  the 
time  of  the  payment  of  its  claim,  it  should  un- 
der all  circumstances  be  preferred,  and  paid  its 
claim  in  full,  before  any  ijayment  should  be 
made  or  demanded  on  the  claim  of  A.  The  con- 
tract was  made  ai  the  solicitation  of  D.,  and  for 
Its  benefit.  B.,  at  the  request  of  D.,  extended 
the  time  of  payment  of  its  claim,  pursuant  to 
the  contrft.  Afterwards  a  receiver  was  ap- 
pointed of  the  ijroperty  of  D.  under  the  insol- 
vency laws  of  this  state.    A.  and  B.  proved  their 
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re^eetive  dainiB.  Felcf,  that  B.  is  equitably  en- 
titled to  be  paid  the  divideuds  on  A.'a  claim  un- 
til B.'b  claim  is  paid  in  full,  but  that  B.  is  not 
entitled  to  have  paid  to  it  the  proceeds  of  cer- 
tain notes,  collateral,  transferred  to  A.  before 
the  contract  was  made. 

2.  Upon  the  findings  of  fact  herein,  hdd,  that 
B.'s  equitable  right  to  such  dividends  is  supe- 
rior to  any  claim  thereto  of  any  of  the  trustees 
or  receivers  defendant. 

(Syllabus  by  the.  Court) 

Appeal  from  diatrict  court,  Rams^  county; 
Hascal  R.  BriU,  Judge. 

Action  by  the  Plymouth  Cordage  Company 
against  F.  A.  Seymour  and  others.  Judg- 
ment directed  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendants  the  Walter  A. 
Wood  Mowing  &  Reaping  Machine  Company 
and  others  appeal.     Modified. 

Young  &  Dghtncr,  for  appellants.  Ripley 
&  Breuuau,  for  respondent. 

START,  C.  J.  The  solution  of  the  ques- 
tions raised  by  this  appeal  depends  upon  the 
construction  to  be  given  to  the  contract  des- 
ignated as  "Exhibit  A"  In  the  record.  This 
contract  relates  to  the  affairs  of  the  plaintiff, 
the  Plymouth  Cordage  Company,  a  Massa- 
chusetts corporation,  hereinafter  referred  to 
as  the  "Cordage  Company,"  the  Walter  A. 
Wood  Mowing  &  Reaping  Company,  a  New 
York  corporation,  hereinafter  called  the  "New 
York  Company,"  and  the  Walter  A.  Wood 
Harvester  Company,  a  Minnesota  corporation, 
having  its  principal  place  of  business  at  St 
Paul,  and  hereinafter  styled  the  "St  Paul 
Company.'  On  the  21st  day  of  March,  1894, 
the  New  York  Company,  as  the  party  of  the 
first  part,  and  the  Cordage  Company,  as  the 
party  of  the  second  part,  duly  executed  the 
contract  here  In  question,  at  the  solicitation 
and  with  the  knowledge  of  the  St  Paul  Com- 
pany. It  Is  admitted  that  the  recitals  In  the 
contract  are  all  true.  The  contract  first  re- 
cites that  the  St  Paul  Company  Is  indebted 
on  demand  notes  to  the  party  of  the  first  part 
In  the  sum  of  $339,000,  and  that  it  is  also 
Indebted  to  the  party  of  the  second  part  on 
open  account,  which  is  due,  In  the  sum  of 
$489,000,  and  that  the  St.  Paul  Company 
would  be  greatly  embarrassed  if  Immediate 
payment  of  such  Indebtedness  was  demand- 
ed by  the  respective  parties,  and  it  desired 
nn  extension  of  the  time  of  payment  of  such 
indebtedness  by  each  of  the  parties,  to  the 
end  that  It  might  continue  its  business  profit- 
ably, and  realize  upon  its  assets  to  the  best 
advantage  without  loss.  The  balance  of  the 
contract  is  In  these  words:  "The  first  party 
Is  the  owner  of  a  very  large  amount  of  the 
capital  stock  of  the  said  Walter  A.  Wood 
Harvester  Company,  and  has  confidence  In 
the  ability  of  said  Harvester  Company  to  pay 
Ua  indebtedness  in  full,  If  granted  additional 
time  therefor,  and  has  expressed  to  the  second 
party  Its  willlngiiess,  not  only  to  extend  the 
time  for  payment  of  said  Harvester  Com- 
pany's IndeMedness  to  the  first  jwi'ty  hei-eto, 
but  also  to  consent  that,  under  all  circum- 
stances,  the  Indebtedness  of  the  said  Har- 


vester Company  to  the  second  party  shall  be 
paid  In  full,  bef(»'e  any  paym^it  shall  be 
made  on  account  of  said  Harvester  Company's 
said  indebtedness  to  the  first  party.  Now,  in 
consideration  of  the  premises,  and  of  said 
second  party's  extending  the  time  of  pay- 
ment of  said  Harvester  Company's  indebted- 
ness to  It,  at  the  request  of  the  first  party, 
it  is  agreed  between  the  parties  hereto,  and 
the  said  Walter  A.  Wood  Mowing  &  Reaping 
Machine  Company  for  itself  agrees,  that  un- 
der all  circumstances  the  present  Indebted- 
ness, and  every  part  thereof,  including  inter- 
est, of  the  said  Walter  A.  Wood  Harvester 
Company  to  said  Plymouth  Cordage  Company 
shall  be  preferred  to,  and  shall  be  paid  in  full 
before,  any  payment  shall  be  due  and  de- 
manded oh  account  of  the  aforesaid  indebt- 
edness of  said  Walter  A.  Wood  Harvester 
Company  to  said  Walter  A.  Wood  Mowing 
&  Reaping  Machine  Company;  it  being  the 
understanding  between  the  parties  hereto,  and 
the  Intent  of  this  instrument,  that  the  afore- 
said indebtedness  of  said  Harvester  Company 
to  said  Plymouth  Cordage  Company  shall 
be  paid  and  discharged  in  full  tiefore  any  pay- 
ment whatever  shall  be  made  or  demanded 
on  account  of  said  existing  indebtedness  of 
said  Walter  A.  Wood  Harvester  Company  to 
said  Walter  A.  Wood  Mowing  &  Reaping 
Machine  Company." 

At  the  time  this  contract  was  made  tbe  New 
York  Company  was,  and  ever  since  has  been, 
the  owner  of  a  majority  of  the  stodk  of  the 
St  Paul  Company,  and  It  then  hdd,  as  se- 
curity for  the  payment  ot  Its  debt  against  the 
latter,  collateral  bills  receivable,  being  farm- 
ers' notes,  transferred  to  the  New  York  Com- 
pany by  the  St  Paul  Company  for  that  pur- 
pose, to  the  amount  of  more  than  $400,000. 
The  Cordage  Company  had  no  security  for 
Its  debt,  and  It  extended  the  time  of  the  pay- 
ment thereof  at  the  request  of  the  St  Paul 
Company,  as  agreed  In  Exhibit  A.  After  the 
execution  of  the  contract  the  New  York  Com- 
pany, to  enable  the  St  Paul  Company  to  con- 
tinue its  business,  surrendered  to  it  all  of  the 
$400,000  of  collateral  notes  except  $100,000 
thereof,  and  its  original  debt  of  $330,000  and 
Interest  remained  unpaid  on  March  18,  1895. 
on  which  date  the  defendants  Seymour  and 
others  were  appointed  by  the  district  court  of 
Ramsey  county  receivers  of  the  property  of 
the  St.  Paul  Company  In  Insolvency  proceed- 
ings. The  Cordage  Company's  original  debt 
of  $489,390  was  reduced  by  payments  made 
by  the  St.  Paul  Company,  so  that,  at  the  time 
the  receivers  were  appointed,  It  amounted  to 
$73,466.  Both  companies  made  proof  of  their 
respective  claims  in  the  Insolvency  proceed- 
ings, and  they  were  allowed.  On  Feb- 
ruary 9,  1893,  the  New  York  Company,  to 
secure  a  loan  then  made  to  It,  pledged  $300,000 
of  its  indebtedness  of  $339,000  against  the 
St  Paul  Company,  evidenced  by  demand 
notes,  with  a  proportionate  amount  of  the 
$109,000  collaterals  remaining  in  its  hands,  to 
the   defendant   trustees,    Cheney   and    Ucer. 
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The  pledge  at  the  coU&tenlB  was  authorlaed 
by  the  St.  Paul  Company.  Shortly  after  the 
recdTen  of  the  St  Paul  Company  were  ap- 
pointed an  arrangement  was  made  between 
them  and  the  New  Yorit  Company  whereby 
the  latter  turned  over  to  them  $83,000  of  the 
notes  ooUateral  held  by  it  and  the  troBtees, 
for  c<AIection  and  remittance.  A  portion 
thereof  was  bo  collected  and  remitted  by  the 
receiTers  before  the  commencement  of  this 
action.  In  December,  1885,  the  defendants 
Van  SantTOord  and  Oeer  were  appointed  by 
the  supreme  court  of  New  York  receivers  of 
the  property  of  the  New  York  Company  in 
ivoceedings  for  Its  dissolntion  as  an  Insolvent 
corporation.  The  Cordage  Company  brought 
this  action  to  restrain  the  receivers  of  the 
St  Paul  Company  from  paying  to  any  other 
df  the  defendants  any  dividends  npon  the 
claim  allowed  to  the  New  York  Company,  or 
any  money  in  the  receivers'  hands  collected 
on  the  collateral  notes  in  their  bands,  and 
to  require  them  to  pay  to  the  Cordage  Com- 
pany aU  such  dividends  and  money  until  its 
claim  against  the  St  Fani  Company  is  paid 
in  full.  The  trial  court  directed  Judgment 
for  the  plaintiff  for  snch  relief,  and  the  de- 
fendants the  trustees,  the  New  York  Com- 
pany, and  its  receivers  appealed  from  an  or- 
der denying  their  motion  for  a  new  trial. 

The  meaning  of  Exhibit  A  lies  upon  the 
surface.  Its  language  is  plain  and  unam- 
bigruous,  and  clearly  expresses  the  intention 
of  tlie  parties.  It  speaks  from  its  date,  and 
does  not  purport  to  modify  anything  thereto- 
fore done  or  secured  by  either  party  with  ref- 
erence to  their  respective  claims  against  the 
St  Paul  Company.  There  Is  not  a  sngges- 
tion  in  the  contract  that,  as  claimed  by  the 
plaintiff,  the  New  York  Company  should  sur- 
render its  existing  securities  for  the  payment 
of  its  debt  to  the  St.  Paul  Company,  or  that 
the  Cordage  Company  should  have  an  equita- 
ble lien  on,  or  an  assignment,  equitable  or 
otherwise,  of,  the  New  York  Company's  debt 
against  the  St  Paul  Company,  or  of  the  col- 
lateral notes  then  held  by  the  New  York 
Company.  The  contract  conferred  on  the 
Cordage  Company  no  right  or  equity  to  the 
collaterals  pledged  prior  to  the  execution  of 
the  contract  The  fact  that  the  New  York 
Company  did  afterwards  surrender  a  large 
part  of  such  securities  to  the  St  Paul  Com- 
pany, whereby  the  Cordage  Company  was 
benefited,  does  not  Justify  the  Inference  that 
the  parties  so  agreed;  for  the  language  of 
the  contract  forbids  such  a  construction. 
Besides,  the  trial  court  found  that  the  col- 
lateral notes  were  so  surrendered  to  enable 
the  St  Paul  Company  to  continue  its  busi- 
ness. On  the  other  hand,  the  claim  of  the 
defendants,  to  the  effect  that  the  agreement 
of  the  New  York  Company,  as  expressed  in 
this  contract,  is  a  mere  personal  covenant, 
for  the  breach  of  which  an  acticMi  for  dam- 
ages Is  the  only  remedy,  is  equally  unten- 
able. It  is  irue  that  a  covenant  by  a  debtor 
to  pay  his  ci  editor  out  of  a  designated  fund, 


of  which  the  debtor  retains  control,  when 
the  same  is  received  by  him.  Is  a  personal 
covenant  only,  amd  cannot  be  construed  ei- 
ther as  an  equitable  assignment  of,  or  a  lien 
on,  the  fund.  The  authorities  cited  by  the 
defendants  fully  siqtport  this  proposition. 
Rogers  v.  Hosack,  IS  Wend.  319;  Cbristmas 
V.  Bussell,  14  WaU.  69. 

Such,  however,  is  not  this  case,  wherein 
the  covenant  is,  not  to  pay  out  of  a  particu- 
lar fund  when  received,  or  to  pay  at  all,  for 
that  matter,  bat  one  as  to  the  priority  of 
the  payment  of  the  claims  of  the  respective 
parties  by  and  out  of  the  assets  of  their  com- 
mon debtor.  To  construe  this  as  merely  a 
personal  covenant  would  be  contrary  to  the 
Intention  of  the  parties,  expressed  in  their 
contract  and  Inequitable.  At  the  time  the 
contract  was  made  the  common  debtor  was 
insolvent  within  the  legal  meaning  of  the 
term,  if  not  in  fact  It  then  owed  the  par- 
ties to  the  contract  over  $800,000,  all  of 
which  was  then  past  due.  The  Interest  of 
the  New  York  Company,  as  a  large  stock- 
holder of  the  St  Paul  Company,  in  keeping 
the  latter  a  going  concern,  was  very  great, — 
much  greater  than  that  of  the  Cordage  Com- 
pany. And  to  secure  this  result  the  New 
York  Company  induced  the  Cordage  Com- 
pany to  forego  its  then  existing  right  to  en- 
force Its  claim  by  a  covenant  to  the  legal 
effect  that  the  claim  of  the  Cordage  Com- 
pany should,  under  all  circumstances,  have 
priority,  and  be  paid  in  full  from  the  then 
and  future  assets  of  the  common  debtor,  be- 
fore anything  should  'be  paid  to  the  New 
York  Company  on  its  claim,  or  any  of  such 
assets  appropriated  to  snch  payment  Re- 
lying on  this  covenant,  the  Cordage  Com- 
pany performed  its  part  of  the  contract  by 
extending  the  time  of  the  payment  of  Its 
claim  against  the  common  debtor,  at  its  re- 
quest Tliereupon,  In  equity,  as  between 
these  two  creditors,  the  right  of  priority  of 
payment  and  preference  in  the  application  of 
the  assets  of  the  debtor  attached  to  the  claim 
of  the  Cordage  Company,  and  the  corre- 
sponding burden  of  posteriority  attached  to 
the  claim  of  the  New  York  Company.  This 
equity  was  to  be  recognized  and  enforced  un- 
der all  circumstances.  Hence,  the  fact  of 
the  insolvency  of  the  St  Paul  Company  and 
that  of  the  New  York  Company  does  not 
affect  this  equity,  except  that  it  affords  an 
additional  reason  why  the  covenant  should 
not  be  construed  to  be  personal  only,  and 
why  the  court  should  enforce  the  equity  so 
far  as  practicable. 

There  Is  no  practical  obstacle  in  the  way 
of  enforcing  this  equity.  If  there  were  no 
other  creditors  of  the  St  Paul  Company 
save  the  parties  to  this  contract  then  the 
net  proceeds  of  the  assets  of  the  insolvent 
would,  in  the  absence  of  the  contract,  be 
distributed  pro  rata;  but,  when  the  con- 
tract is  brought  into  the  case,  the  court  or- 
dering the  dividend  will  enforce  the  equity 
by  treating  the  Cordage  Comiiauy  as  a  pre- 
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ferred  creditor,  and  the  New  York  Company 
as  a  general  creditor,  because  the  parties 
have  BO  agreed.  It  would  be,  not  only  In- 
equitable to  refuse  to  so  give  effect  to  the 
contract,  but  a  fraud  on  the  C!ordage  Com- 
pany, after  It  had  performed  on  Its  part, 
and  when  It  was  Impossible  to  restore  to  it 
what  it  parted  with,  and  for  the  loss  of 
which  It  could  not  be  compensated  in  dam- 
ages. The  fact  that  these  two  creditors  are 
not  the  only  ones  who  hare  proved  their 
claims  against  the  estate  of  the  St.  Paul 
Company,  and  are  entitled  to  share  In  its 
assets,  does  not  change  the  rights  of  the 
parties,  or  materially  enhance  the  difficulties 
of  enforcing  the  Cordage  Company's  equita- 
ble right  to  priority  and  preference  as  to  its 
claim  over  that  of  the  New  York  Company. 
The  amount  of  the  assets  of  the  insolvent, 
which  these  two  creditors  together  are  enti- 
tled to  receive  and  apply  in  payment  of  their 
respective  claims  In  the  order  provided  by 
their  contract,  equals  the  sum  of  their  re- 
spective dividends.  When  this  sum  Is  as- 
certained and  segregated  from  the  fund  in 
the  hands  of  the  receivers  for  distribution, 
by  means  of  a  pro  rata  dividend  on  all  of 
the  claims  proved,  the  court  can  dlsti-lbute 
the  sum  so  ascertained  between  the  cred- 
itors in  accordance  with  their  contract,  by 
treating  the  claim  of  the  Cordage  Company 
as  a  preferred  one,  to  be  paid  In  full  before 
■anything  is  paid  on  the  claim  of  the  New 
York  Company.  Precisely  the  same  result 
follows  from  the  direction  given  by  the  trial 
■court  to  the  receivers'  to  pay  the  sum  of  the 
dividends  of  both  creditors  on  their  respec- 
tive claims  directly  to  the  Cordage  Company 
until  its  claim  is  paid  In  full.  This  method, 
adopted  by  the  trial  court  to  enforce  the 
contract,  avoids  all  circumlocution.  It  is 
simple,  Just,  and  sustained  by  the  law  of 
this  case,  as  between  the  original  parties  to 
the  contract. 

But  the  defendants  urge  that  the  Cordage 
Company's  right  to  priority  ought  not  to  be 
enforced  as  against  the  receivers  of  the  New 
York  Company.  The  facts  were  stipulated 
in  this  case,  and  were  found  by  the  trial 
court  as  agreed  upon.  It  does  not  appear, 
from  the  flndings,  that  the  receivers.  In  their 
representative  capacity,  have  any  equity  su- 
perior to  that  of  the  New  York  Company.  It 
is  further  claimed  that  the  trustees  Cheney 
and  Geer,  as  trustees  for  certain  creditors 
of  the  New  York  Company,  occupy  the  posi- 
tion of  bona  fide  purchasers  as  to  $300,000 
of  the  St.  Paul  Company's  Indebtedness  to 
the  New  York  Company,  pledged  to  such 
trustees,  and  that  their  equities  are  para- 
mount to  those  of  the  plaintiff.  The  indebt- 
edness so  pledged  was  in  the  form  of  de- 
mand promissory  notes,  which  were  past  due 
some  16  months  when  they  were  pledged  to 
the  trustees.    This  fact,  it  is  claimed   by 


plaintiff,  charged  the  trustees  with  notlM  of 
the  plaintiff's  equitable  right  to  priority  of 
payment  from  the  assets  of  the  common 
debtor.  The  mere  fact  that  the  notes  were 
past  due  when  they  were  pledged  to  the 
trustees  is  not,  it  would  seem,  sufficlmt  tu 
charge  them  with  notice  of  the  equity  of  the 
plaintiff,  a  third  party.  The  general  rule  is 
that  a  purchaser  of  past-due  commercial  pa- 
per takes  it  subject  to  all  equities  existing 
between  the  parties  to  the  paper,  but  not 
to  any  latent  equities  in  favor  of  a  third 
party.  A  purchaser,  however,  with  notice 
thereof,  acquires  only  the  title  of  tiis  as- 
signor; and  the  burden  rests  upon  sach  pur- 
chaser to  bring  himself  within  the  rule  in 
favor  of  bona  fide  purchasers.  He  Is  bound 
to  deny  notice  of  the  prior  equity,  and  prove 
his  want  of  notice.  This  fact  rests  within 
his  own  knowledge.  Newton  t.  Newton,  46 
Minn.  33,  48  N.  W.  4SS0.  Want  of  notice  may 
be  inferred  from  the  payment  of  a  valuable 
consideration  where  the  transaction  occaR> 
In  the  ordinary  course  of  business  and  i& 
free  from  suspicious  circumstances.  But 
the  court  or  Jury  are  not  bound  to  find  want 
of  notice  from  the  mere  fact  that  a  valoable 
consideration  was  paid,  for  he  who  claims 
the  rights  of  a  bona  fide  purchaser  must 
prove,  not  only  that  he  paid  a  valuable  con- 
sideration, but  also  that  he  purchased  with- 
out notice.  Bank  v.  Ellis,  30  Minn.  270,  13 
N.  W.  243. 

There  is  no  finding  in  this  case  that  the 
trustees,  or  the  creditors  whom  they  repre- 
sented, did  not  have  notice  of  the  contract 
here  in  question,  or  any  finding  from  which 
such  want  of  notice  would  be  necessarily  in- 
ferred. Neither  is  there  any  direct  finding 
that  the  creditors  represented  by  the  trus- 
tees have  not  been  paid  in  full;  but,  this 
aside,  the  findings  of  fact,  taken  as  a  whole, 
fail  to  show  that  either  the  trustee  or  the 
creditors  whom  they  represent  Iiave  any 
right  or  equity  in  the  premises  superior  to 
that  possessed  by  the  New  York  Company. 
It  follows  that  so  much  of  the  conclusions 
of  law  by  the  trial  court  as  directs  the  pay- 
ment of  the  dividends  on  the  claim  of  the 
New  York  Company  to  the  Cordage  Company 
until  Its  claim  is  paid  In  full  must  be  af- 
firmed, and  that  so  much  thereof  aa  relates 
to  the  payment  to  the  Cordage  Company  of 
the  proceeds  of  the  collateral  notes  must  be 
reversed.  No  new  trial  Is  necessary.  The 
case  must  be  remanded,  with  directions  to 
the  trial  court  to  modify  its  conclusions  of 
law  so  as  to  direct  that  the  sum  of  the  divi- 
dends of  the  New  York  Company  and  the 
Cordage  Company  on  their  respective  claims 
be  paid  by  the  receivers  to  the  Cordag<» 
Company  until  its  claim  is  paid  in  full,  and 
that  thereafter  the  sum  of  the  dividends,  if 
any,  on  the  respective  claims,  be  paid  to  the 
New  York  Company.     So  ordered. 
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STATB  ez  rel.  CHILDS,  Attorney  General,  ▼. 

BOARD  OF  COM'RS  OF  RED  LAKE 

COUNTY  et  al. 

<Supreme  Court  qf  Minnesota.     Feb.  1,  1897.) 

COSSTITUTIOSAL    LaW— TiTLB  OF    ACT— OhOANIZA- 

TioN  OP  New  Coostv— Petitios — Adop- 
tion OF  PiioposiTioy. 

1.  Laws.  1893,  c.  143,  entitled  "An  act  to  pro- 
vide for  the  creation  and  organization  of  new 
counties  and  government  of  the  same,"  is  not 
unconstitutional  for  the  alleged  reason  that  its 
subject  is  not  expressed  in  its  title,  as  required 
by  article  4,  §  2T,  of  the  constitution. 

2.  An  elector  may  legally  sign  two  or  more 
noncompeting  petitions  for  the  creation  and 
organization  ot  new  counties  nnder  the  provi- 
sions of  this  statute. 

3.  All  propositions  for  the  creation  of  such 
new  counties,  whether  competing  or  otherwise, 
if  supported  by  valid  petitions,  must  be  submit- 
ted to  the  electors;  bat  only  one  of  the  com- 
peting propositions  can  be  adopted  at  the  same 
«lection,  and  to  secure  this  result  it  must  receive 
a  majority  of  all  the  votes  cast  thereon,  also  a 
plurality  of  the  votes  cast  on  the  propositions 
with  which  it  is  competing. 

(Syllabus  by  the  Court.) 

Action  by  the  state  of  Minnesota,  on  the 
relation  of  H.  W.  Childs,  attorney  general, 
against  the  boara  of  county  commissioners 
of  Red  Lake  county  and  others,  for  a  writ 
of  quo  warranto.    Writ  discharged. 

H.  W.  Childs,  Atty.  Gen.,  and  Geo.  B.  Ed- 
gerton,  Asst.  Atty.  Gen.,  Wm.  Watts,  and 
HalTor  Steenerson,  for  relator.  John  B.  & 
E.  P.  Sanborn,  for  respondents. 

START,  C.  J.  This  is  an  Information  in 
the  nature  of  quo  warranto,  whereby  the 
state  challenges  the  corporate  existence  of 
the  county  of  Red  Lake,  which  claims  to 
have  been  created  and  organized  pursuant  to 
Laws  1893,  c.  143,  as  amended  by  Laws  1895, 
c.  124.  The  facts  are  admitted,  which,  so  far 
as  here  material,  are  these:  On  the  8th  day 
of  May,  1896,  there  were  filed  in  the  office 
of  the  secretary  of  state,  pursuant  to  the  act 
referred  to,  four  jtetltions  for  the  location 
and  organization  of  four  new  counties  to  be 
known  as  "Nelson,"  "Hill,"  "Red  Lake,"  and 
"Garfield,"  respectively,  out  of  a  portion  of 
the  territory  of  the  county  of  Polk  as  then 
established  and  organized.  The  propositions 
to  create  these  counties  were  not  Inconsist- 
ent or  competing  ones  in  any  respect,— that 
Is,  no  territory  Included  in  any  one  of  such 
counties  was  Included  In  any  one  or  more 
of  the  others.  The  total  territory  proposed 
to  be  taken  from  the  county  of  Polk  for 
these  new  counties  left  the  original  county 
with  an  area  exceeding  the  minimum  re- 
quired by  the  constitution.  Each  of  the  pe- 
titions was,  in  substance  and  form,  as  re- 
quired by  the  statute,  and  was  signed  by 
the  required  number  of  electors,  except  that 
each  of  the  petitions  was  largely  signed  at 
the  same  time  and  by  the  some  electors. 
Excluding  from  the  petition  for  Red  Lake 
coimty  the  names  of  all  electors  who  also 
signed  the  other  petitions.  It  was  not  signed 
by  the  necessary  25  per  cent,  of  the  electors 


of  Polk  county;  but  Including  such  names 
It  had  the  full  legal  number  of  qualified 
signers.  On  July  14,  1896,  two  other  peti- 
tions of  like  form  and  substance  were  filed 
with  the  secretary  of  state  for  the  creation 
of  two  new  counties  to  be  known  respec- 
tively as  "Mills"  and  "Columbia."  Each  of 
the  last-named  pr<^>osltlon8  were  competing 
ones  with  the  previous  propositions  for  the 
creation  of  the  counties  of  Red  Lake  and 
Nelson,  and  the  county  of  Columbia  was 
also  a  competing  one  with  that  of  Garfield; 
that  Is,  more  than  one-half  the  territory  of 
the  proposed  county  of  Red  Lake,  and  a  por- 
tion of  that  of  the  proposed  county  of  Nel- 
son, were  Included  in  the  proposed  county 
of  Mills.  A  part  of  the  territory  of  Red 
Lake  county  was  also  Included  In  the  pro- 
posed county  of  Columbia,  and  the  last-nam- 
ed county  also  included  a  portion  of  the  ter- 
ritory of  the  proposed  county  of  Garfield. 
Such  proceedings  were  bad  upon  all  of  the 
petitions  In  accordance  with  the  letter  of 
the  statute  that  the  governor  of  the  state  is- 
sued his  proclamations  submitting  all  six  of 
the  propositions  to  the  electors  of  the  county 
of  Polk  at  the  then  general  election.  The 
proclamation  as  to  the  first  four  was  i»- 
sued  before  the  last  two  petitions  were  filed. 
The  statute  In  question  contains  no  express 
limit  to  the  number  of  such  propositions 
which  may  be  submitted  at  the  same  elec- 
tion, and  provides,  as  amended,  that  no  elect- 
or shall  vote  for  or  against  more  than  one 
proposition.  State  v.  Press  Co.  (Minn.)  68 
N.  W.  769.  The  votes  for  and  against  the 
six  propositions  respectively  were  as  fol- 
lows: Proposition  to  create  Nelson  county: 
Yes,  766;  no,  1,050.  Proposition  to  create 
Garfield  county:  Yes,  603;  no,  608.  Propo- 
sition to  create  Hili  county:  Yes,  553;  no, 
1,574.  Proposition  to  create  Red  Lake  coun- 
ty: Yes,  992;  no,  449.  Proposition  to  cre- 
ate Mills  county:  Yes,  334;  no,  66.  Propo- 
sition to  create  Columbia  county:  Yes,  575; 
no,  107.  The  votes  were  duly  canvassed  by 
the  state  canvassing  board  as  here  stated. 
Thereupon  the  governor  duly  issued  his  proc- 
lamation declaring  the  proposition  for  the 
creation  and  organization  of  the  county  of 
Red  Lake  adopted.  Thereafter  the  individual 
defendants  herein,  who  were  named  In  the 
petition  as  the  first  county  commissioners  of 
the  new  connty  of  Red  Lake,  met,  and  duly 
qualified  as  the  first  board  of  county  com- 
missioners thereof,  and  are  now  acting  as 
such.  The  governor  has  not  Issued  any 
proclamation  as  to  either  of  the  proposed 
counties  of  Mills  or  Columbia. 

1.  The  state  claims  that  Laws  1893,  c.  143, 
the  title  whereof  Is  "An  act  to  provide  for 
the  creation  and  organization  of  new  coun- 
ties and  the  government  of  the  same,"  is  un- 
constitutional, for  the  reason  that  its  sub- 
ject-matter is  not  expressed  in  its  title,  as 
required  by  article  4,  §  27,  of  the  state  con- 
stitution. This  constitutional  provision  has 
been  repeatedly  construed  by  this  court,  and 
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It  is  settled  that  "the  Imwrtlon  in  a  lav  of 
matters  which  may  not  be  verbally  indicated 
by  the  title,  if  suggested  by  it,  or  connected 
with  or  proper  to  the  more  full  accompliab- 
meut  of  the  object  so  indicated,  is  held  to 
be  in  accordance  with  Its  spirit;  but  a  more 
liberal  construction  cannot  be  given  without 
letting  la  the  evils  which  the  provision  was 
Intended  to  exclude."  State  v.  Kinsella,  14 
Minn.  624  (GIL  395).  We  are  of  the  opinion 
that  the  subject-matter  of  the  act  In  ques- 
tion is  sufficiently  expressed  in  its  title.  It 
is  true,  as  claimed,  that  the  act  provides  for 
the  change  of  the  boundaries  of  organized 
counties,  the  temporary  location  of  the  coun- 
ty seat  of  the  new  counties,  the  organization 
of  towns  and  school  districts  therein,  and 
the  division  of  the  Indebtedness  of  the  old 
counties  from  which  new  counties  are  cre- 
ated between  the  old  and  the  new.  But 
these  matters  are  all  directly  or  Indirectly 
connected  with  or  suggested  by  the  subject- 
matter  expressed  in  the  title  of  the  act,  and 
prc^jter  to  the  more  full  accomplishment  of 
the  object  Indicated  by  the  title.  The  act  is 
general,  and  provides  for  the  creation  of  new 
counties  out  of  a  portion  of  the  territory  of 
any  organized  counties  in  the  state.  No 
new  counties  can  be  so  created  without  chan- 
ging the  boundaries  of  the  exlsUng  counties 
of  the  state,  hence  the  declared  purpose  of 
the  act  expressed  In  its  title  to  provide  for 
the  creation  of  new  counties  necessarily  sug- 
gests and  implies  that  the  boundaries  of  the 
old  counties  are  to  be  changed  thereby.  The 
other  provisions  of  the  act  are  either  directly 
connected  with,  or  are  incidental  to,  the  or- 
ganization and  government  of  such  new 
counties.  City  of  Winona  v.  School  Dlst., 
40  Minn.  13,  41  N.  W.  539;  State  v.  Hone- 
nid  (Minn.)  68  N.  W.  323. 

2.  The  next  claim  of  the  state  Is  that  the  pe- 
tition for  the  creation  of  Red  Lake  county  is 
invalid,  becanse  many  of  the  petitioners  also 
signed  at  the  same  time  the  petitions  for  the 
other  three  counties.  This  claim  rests  upon 
the  proposition  that  an  elector  can  legally  sign 
only  one  petition  for  the  creation  of  new 
counties  pursuant  to  this  statute.  The  ques- 
tion whether  an  elector  can  legally  sign  two 
or  more  competing  petitions  for  the  creation  of 
new  counties  from  the  territory  of  the  county 
of  which  he  is  then  an  elector  Is  not  Involved 
in  this  case,  and  we  do  not  decide  It  But  we 
do  hold  that  such  elector  may  legally  sign  at 
the  same  time  two  or  more  noncompetlng  peti- 
tions for  tbe  creation  of  new  counties;  that  Is, 
petitions  for  several  new  counties  to  be  creat- 
ed out  of  separate  and  distinct  portions  of  the 
territory  of  tiie  old  county,  or,  In  other  words, 
where  no  two  of  the  proposed  counties  are 
to  contain  any  portion  of  the  same  territory. 
A  competing  proposition  or  propositions,  as  the 
term  Is  used  herein,  is  the  reverse  of  a  non- 
competing  one,  as  we  have  defined  it.  The 
statute  contains  no  limitation  as  to  the  num- 
ber of  petitions  an  elector  may  sign,  but  the 
state  dalms  that  the  limitation  Is  Implied,  be- 


cause the  elector  can  vote  for  or  against  but 
one  proportion  at  the  same  elecfion;  benoe  be 
cannot  sign  any  more  petitions  to  baTe  prop- 
ositions submitted  to  the  electors  than  he  Is 
authorized  to  vote  for.  Thi*  aeems  planaibte, 
but  it  ignores  the  fact  that  by  the  letter  and 
manifest  Intention  of  tbe  original  act  just  a» 
many  noncompetlng  propositions  for  the  crea- 
tion of  new  counties  as  there  were  proper  peti- 
tions for  could  be  submitted  at  the  same  elec- 
tion, and  that  each  elector  was  authorised  to 
vote  on  each  and  every  proposition.  It  is 
obvious  that,  if  there  had  been  no  amendment 
of  the  statute  limiting  this  right  of  the  elector 
to  vote  on  all  of  the  propositions,  there  conld 
be  no  question  of  his  right,  in  view  of  the  pro- 
visions of  the  statute,  to  sign  just  as  many  pe- 
titions for  the  creation  of  new  counties  as  he 
had  a  right  to  vote  for  or  against.  •  But  the 
amendment  of  tbe  original  act  by  that  of  1S;C 
made  no  change  whatever  as  to  tbe  form  (« 
substance  of  the  petitions,  or  the  qualifira- 
tlon  of  the  signers  thereof.  The  amendment, 
without  limiting  the  numl>er  of  propositious 
that  might  be  submitted  at  the  same  electioo, 
limited  the  right  of  the  elector  to  a  vote  on  one 
proposition,  leaving  his  right  to  sign  as  many 
noncompetlng  petitions  as  he  saw  fit  intact. 
It  is  further  claimed  that  tbe  provisions  of  the 
general  election  law  for  placing  the  names  of 
candidates  upon  the  official  ballotE  by  peti- 
tion is  applicable  to  a  i)etItion  to  have  a  prop- 
osition for  the  creation  of  a  new  county  sub- 
mitted to  the  electors  und»  this  act.  The 
provisions  of  the  election  law  referred  to  pro- 
vide that,  where  the  office  Is  to  be  Qlled  by  one 
person  only,  an  elector  can  sign  tmty  one  nom- 
inating petition,  for  the  simple  reason  tbat,  if 
he  signs  two  or  more  such  petitions,  they  are 
competing  ones.  He  Is  attMupting  to  nominate 
several  men  for  an  office  to  which,  by  no  pos- 
riblilty,  can  more  than  one  of  them  be  elected. 
It  Is  apparent  that  the  prohibition  of  the  gen- 
eral election  law  relied  on  does  not  extend  to 
the  petitions  here  in  question,  which  were  non- 
competlng, and  asiced  for  the  submission  of  in- 
dependent propositions,  all  of  which  could  be 
legally  voted  upon  and  adopted  at  tbe  same 
election.  Tbe  petition  for  Red  Lake  county 
was  legal. 

3.  Tbe  state  also  claims  tbat  the  propositlcn 
for  the  creation  of  the  connty  of  Red  Lake 
conflicted  with  those  for  Mills  and  Gohimbio, 
and  that  they  defeat  each  other;  that  the  pla- 
cing of  these  conflicting  propositions  oik  the 
same  ballot  when  the  elector  was  forbidden  to 
vote  on  more  than  one  of  them  was  misleading, 
and  that,  In  any  event,  a  proposition  for  a  new 
county  must  receive.  In  order  to  carry,  *^ 
majority  of  all  the  votes  cast  upon  the  whole 
question  of  county  division."  After  the  sub- 
mission of  the  propositions  for  the  creation  of 
the  counties  of  Mills  and  Columbia,  thej-.  as 
well  as  the  flrst  four  iMxiposltlons,  becam«»  con- 
flicting or  competing  ones,  and  three,  at  least, 
of  these  competing  propositions,  were  in  forw 
declared  carried.  This  restdt  Is  imlqoe.  Three- 
new  counties  created  and  to  be  organized  out 
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of  a  portion  at  the  aame  teirltor;;  the  sama 
territory  and  Its  inhabitants  within  and  sub- 
ject, at  the  same  time,  to  the  jurisdiction  of 
three  counties.  Such  will  be  the  result  if  the 
statute  is  to  be  construed  and  glyen  effect  ac- 
cording to  its  strict  letter.  No  such  absurd  re- 
sult was  Intended  by  this  statute.  The  actual 
result  of  the  voting  on  these  six  propositions 
and  the  points  urged  by  the  state  In  this  con- 
nection surest  two  questions:  (a)  Does  the 
statute  authorize  the  submission  of  conflicting 
or  competing  propositions?  (b)  If  so,  can  any 
one  of  them  be  adopted  by  a  majority  of  the 
votes  cast  thereon,  unless  it  also  receives  more 
votes  than  any  of  its  competitors?  The  strict 
letter  of  the  statute  would  require  an  affirma- 
tive answa  to  each  of  the  questions.  But  the 
statute  must  receive  a  sensible  construction, 
and  one  which  will  avoid  results  which  are 
both  absurd  and  a  menace  to  the  peace  and 
order  of  the  state.  General  terms  of  a  stat- 
ote  must  be  so  limited  in  their  application,  and 
such  exceptions  to  its  general  language  be  im- 
plied as  to  avoid  absurd  and  unjust  conse- 
quences. It  is  manifest  that  the  statute  can- 
not be  construed  so  as  to  answer  both  ques- 
tions in  the  affirmative,  for  the  legislature 
never  intended  the  consequences  which  would 
follow  a  literal  adherence  to  the  statute.  One 
of  these  questions  must  be  answered  in  the 
negative.  Mr.  Justice  BUCK  and  I  are  of  the 
opinion  that  the  statute  does  not  authorize  the 
submission  of  conflicting  or  competing  peti- 
tions; that  petitions  which  are  first  filed  and 
found  to  conform  to  the  requirements  of  the 
law  should  be  submitted,  and  that  petitions 
subsequently  filed,  which  compete  with  those 
already  filed,  should  be  refused;  that  such 
conflicting  petitions  are  excepted  by  implica- 
tion from  the  general  language  of  the  statute 
directing  the  submission  of  all  propositions  for 
the  creation  of  new  counties  which  are  sup- 
ported by  legal  petitions.  See  State  v.  Arm- 
strong, 30  Neb.  493,  46  N.  W.  618.  A  majority 
of  the  members  of  the  court,  however,  are  of 
the  opinion  that  this  construction  of  the  stat- 
ute is  not  justified  by  the  specific  directions  of 
the  statute  requiring  the  submission  of  all 
propositions  where  the  petitions  therefor  are 
found  to  conform  to  law,  and  that  the  statute 
must  be  construed  as  requiring  the  submission 
of  all  legal  petitions  whether  conflicting  or 
otherwise. 

Accepting  this  construction  of  the  statute,  it 
follows  that  the  second  question  must  be  an- 
swered in  the  negative,  for,  if  several  compet- 
ing propositions  are  submitted  and  voted  up- 
on at  the  same  election,  and  if  each  of  two  or 
more  of  them  receive  a  majority  of  the  votes 
cast  thereon  without  receiving  a  plurality  of 
the  votes  cast  on  the  several  competing  prop- 
ositions all  of  them  are  defeated.  It  Is  no 
more  possible  for  all  or  any  two  of  three  pro- 
posed new  counties  competing  with  each  oth- 
er at  the  same  election  for  the  same  territory 
to  be  declared,  as  a  result  of  the  election,  en- 
titled to  the  same  territory,  than  it  is  for  all 
or  any  two  of  three  oompeting  candidates  for 


an  ofBce  which  is  to  be  filled  by  one  persoa 

only,  to  be  declared  elected.  While  the  statute 
states  in  general  language  that  any  proposition 
for  the  creation  of  a  new  county  stkall  be  de- 
clared adopted  if  it  receives  a  majority  of  the 
votes  cast  thereon;  yet  It  Is  absolutely  certain 
that  the  legislature  never  intended  that  a  com- 
peting proposition  should  be  carried  unless  it 
also  secured  a  plurality  vote  over  all  of  Its 
competitors.  An  Intention  to  provide  for  the 
creation  of  three  counties  in  part  out  of  the 
same  territory  cannot  be  imputed  to  the  legis- 
lature. From  the  whole  purview  of  the  stat- 
ute, and  a  consideration  of  the  manifest  inten- 
tion of  the  legislature  in  framing  it,  and  the 
absurd  and  harmful  consequences  of  following 
Its  strict  letter,  our  construction  of  this  stat- 
ute is  tbat  competing  propositions  for  new 
comities  may  be  submitted  at  the  same  elec- 
tion, but  only  one  can  be  adopted;  and  to  se- 
cure such  result  it  must  receive  not  only  a  ma- 
jority of  the  votes  cast  thereon,  but  also  a 
plurality  of  the  votes  cast  on  the  competing 
propositions;  that  Is,  it  must  receive  a  larger 
affirmative  vote  than  any  of  its  competitors  or 
rival  candidates  for  coun^yhood.  The  prop- 
osition to  create  the  county  of  Red  Lake  re- 
ceived both  a  majority  of  the  votes  cast  on 
that  proposition  and  a  plurality  over  Its  com- 
petitors, and  it  follows,  from  our  construction 
of  the  statute,  that  it  was  adopted,  and  that 
the  competing  propositions  for  the  creation  of 
the  counties  of  Mills  and  Columbia  were  both 
defeated.  It  also  follows  that  there  were  no 
unauthorized  propositions  printed  on  the  bal- 
lots; and  that  the  latter  were  not  misleading; 
and,  lastly,  that  the  county  of  Red  Lake  was 
legally  created  and  organized.  Writ  dischar- 
ged. 


FLETCHER  v.  CHICAGO,  St.  P.,  M.  &  O. 

BY.  CO. 
(Supreme  Court  of  Minnesota.    Feb.  1,  1897.) 

lUlUlOADS — COSDEM.VATION  PrOCEEDINO*— FLEAD- 

iso — Ambsdmbwt— Evidence— Apfeai, 
— Final  Orders— Review. 

1.  The  petitioner  In  condemnation  proceedings 
may  legally  amend  his  petition,  with  leave  of 
the  court,  so  as  to  strike  therefrom  laud  as  to 
which  he  does  not  wish  to  continue  the  proceed- 
ings, tlie  owner  of  such  land  not  objecting. 

2.  The  respondent,  having  decided  to  change 
the  line  of  its  railway  through  the  city  of  Man- 
knto,  instituted  Droceedings  in  this  matter  to 
condemn  the  right  of  way  for  its  new  line,  and 
oq  the  hearing  of  its  petition  it  oCFered  in  evi- 
dence an  ordinance  of  the  city  authorizing  such 
change,  which  was  objected  to  on  the  ground 
that  its  provisions  as  to  rights  in  the  streets 
which  It  purported  to  grant  to  the  respondent 
were  invalid.  No  rights  of  the  respondent 
in  any  of  the  streets  were  involved  in  such  hear- 
ing. Held,  that  the  ordinance  was  rightly  re- 
ceived in  evidence. 

S.  On  such  hearing  the  material  and  compe- 
tent evidence  was  such  as  to  require  a  fiudmg 
that  public  interests  required  and  would  be  pro- 
moted by  the  construction  and  operation  of  the 
g reposed  new  line.  Beld,  that  it  was  not  reversi- 
le  error  to  receive  other  evidence  tending  to 
show  the  amount  already  expended  by  respond- 
ent on  tiie  line. 
A..  Held,  that  tiie  evidence  was  sufficient  t» 
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Bustain  the  finding  of  the  trial  conrt  to  the  effect 
that  the  board  of  directors  of  the  respondent 
duly  determined,  by  a  two-thirds  vote  of  the 
whole  number  thereof,  to  alter  the  line  of  its 
railway  as  proposed  in  its  petition. 

5.  It  is  not  necessary,  in  a  petition  to  con- 
demn  land  for  railway  purposes,  to  specify  the 
particular  public  use  to  whidi  each  tract  of  land 
is  to  be  put.  A  general  allegation  of  the  pur- 
poses for  which  it  is  sought  to  acquire  the  land 
described  in  the  petition  is  sufficient,  for  the 
landowner's  damages  are  to  be  assessed  npon 
the  hypothe&is  that  the  land  to  be  acquired  is 
liable  to  be  appropriated  for  any  or  aU  of  the 
public  uses  stated  in  the  petition  at  any  time 
when  the  railway  company  deems  such  nse  nec- 
essary or  expedient. 

6.  Gen.  St.  1884,  S  2760,  whidi  authorizes 
any  railroad  corporation  to  alter  its  railway  line 
whenerer  it  sliall  appear  to  its  board  of  directors 
that  the  line  can  be  improved  thereby,  and  ex- 
pressly confers  upon  such  corporation  the  same 
rights  and  pririleges  to  build  such  road  as  al- 
tered, as  if  it  were  the  original  line,"  construed, 
and  Md,  that  i'.  authorizes  such  corporation  to 
condemn  land  for  nuch  new  line,  and  that  the 
respondent  herein  has  such  right. 

7.  An  order  denying  a  motion  to  set  aside 
the  report  of  the  commissioners  in  condemnation 
proceedings  is  not  appealable.  Whether  an  or- 
der appointing  them  is,— query. 

(Syllabus  by  the  Court.) 

Appeals  from  district  court.  Blue  Karth 
county;    M.  J.  Severance,  Judge. 

PeUtion  by  the  Chicago,  St  Paul,  Minne- 
apolis &  Omaha  Railway  Company  for  the 
condemnation  of  land.  Commissioners  were 
appointed  to  assess  the  damages,  and  from 
the  order  of  appointment,  and  an  order  deny- 
ing a  motion  to  set  aside  their  report,  La- 
fayette O.  M.  Fletcher  appeals.  Affirmed  as 
to  the  appointment,  and  appeal  as  to  the  re- 
port dismissed. 

Fletcher  &  Taylor  and  John  A.  Larlmore, 
for  appellant.  Lorin  Cray,  Thomas  Wilson, 
and  L.  K.  Luse,  for  respondent 

START,  O.  J.  The  respondent  instituted 
proceedings  In  the  district  court  of  the  coun- 
ty of  Blue  Earth  to  condemn  certain  lands 
to  enable  it  to  change  the  line  of  Its  railway 
through  the  city  of  Mankato.  On  its  petition, 
commissioners  to  assess  the  damages  of  the 
owners  of  such  lands  were,  by  the  order  of 
the  court,  appointed.  The  appellant,  one  of 
the  landowners,  appealed  from  the  order,  giv- 
ing a  supersedeas  bond,  but  the  respondent 
gave  a  counter  bond  under  the  provisions  of 
Uen.  St.  1894,  i  2G13,  and  the  commissioners 
proceeded  with  their  work,  assessed  the  dam- 
ages, and  made  their  report  to  the  court 
Thereupon  the  appellant  made  a  motion  to 
set  aside  the  report  It  was  denied,  and  he 
appealed  from  the  order  denying  his  motion. 
The  appeals  will  be  considered  In  the  order 
In  which  they  were  taken. 

1.  The  respondent  was  permitted  by  the 
trial  court  against  the  objection  and  excep- 
tion of  appellant  to  strike  from  its  petition 
a  certain  lot  described  therein.  This  ruling 
Is  assigned  as  error.  The  appellant  had  no 
interest  In  the  lot  omitted  from  the  petition, 
and  such  amendment  of  the  petition  did  not 
In  any  manner  change  the  proposed  line  of 


respondent's  railway,  or  affect  any  Interest 

of  appellant  In  the  slightest  degree.  Wbile 
it  is  true,  as  claimed,  that  the  filing  of  a 
proper  petition  and  the  giving  of  due  notice 
as  required  by  the  statute  are  Jurisdictional, 
and  that  amendments  to  supply  omissions  in 
the  petition  which  go  to  the  Jurisdiction  of 
the  court  ought  not  to  be  allowed,  still  any 
formal  amendments,  snch  as  striking  from 
the  petition  land  as  to  which  the  petitlonL-r 
does  not  wish  to  continue  the  condemnation 
proceedings,  ought  to  be  allowed,  especially 
80  when,  as  In  this  case,  the  owner  of  tbe 
land  does  not  object,  and  none  of  the  other 
landowners  can  be  prejudiced  thereby.  Tbe 
ruling  complained  of  was  right 

2.  The  respondent  gave  evidence  against 
the  objection  and  exception  of  appellant,  to 
the  effect  that  It  had  expended  on  its  pro- 
posed new  line  some  $100,000,  and  that,  if  it 
was  delayed  in  the  work  of  completing  It 
until  cold  weather,  the  cost  of  tbe  work 
would  be  materially  increased.  It  is  true 
that  this  evidence  was  not  material  npon 
the  question  whether  public  interest  required 
and  would  be  promoted  by  the  prosecution 
of  the  enterprise,  but  It  Is  apparent  from  th« 
record  that  tbe  evidence  was  offered  for  tbe 
purpose  of  showing  that,  if  the  respondent 
was  entitled  to  prosecute  the  enterprise.  It 
should  be  permitted  to  do  so  without  unnec- 
essary delay.  In  any  view  of  the  case.  It 
was  not  reversible  error  to  receive  the  evi- 
dence, for  the  material  and  competent  evi- 
dence in  the  case  was  such  as  to  require  a 
finding  that  public  Interest  required  and 
would  be  promoted  by  the  prosecution  of  the 
enterprise. 

3.  The  respondent  Introduced  In  evidence 
an  ordinance  of  the  city  of  Mankato  author- 
izing the  respondent  to  change  its  line  of 
railway  through  the  city,  and  relocate  and 
operate  It  along  the  line  Indicated  by  the 
map  referred  to  in  the  ordinance,  being  the 
same  line  described  In  the  petition.  The  re- 
ceiving of  this  ordinance  in  evidence  is  urged 
as  error  on  the  ground  that  the  ordinance  at- 
tempts to  confer  upon  the  respondent  unau- 
thorized rights  In  and  over  the  streets  of 
the  city;  that  the  streets  which  It  Is  author- 
ized to  use  are  not  designated,  but  are  to  be 
selected  by  respondent;  and  that  the  ordi- 
nance delegates  to  It  legislative  functions, 
and  that  the  effect  of  the  ordinance  is  to  de- 
prive the  owners  of  land  abutting  upon  tlie 
streets  of  their  property  witnout  compensa- 
tion. None  of  the  property  of  the  appellant 
is  affected  by  tbe  ordinance,  and  no  question 
as  to  the  right  of  the  respondent  to  use  any 
of  the  streets  of  the  city  by  virtue  of  the 
ordinance  is  Involved  in  this  appeal;  benee 
it  is  unnecessary  to  inquire  whether  It  Is  In- 
valid in  the  respects  claimed.  It  was  of- 
fered in  evidence  to  show  that  the  city  had 
consented  to  and  authorized  the  change  of 
line  as  required  by  Gen.  St  HSn,  g  275U.  For 
this  purpose  It  was  properly  received. 

4.  The  next  alleged  error  Is  that  the  evl- 
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dence  ottered  by  the  respondent  to  establish 
the  fact  that  its  board  of  directors,  by  a  two- 
thirds  vote  of  the  whole  number  thereof,  de- 
termined to  alter  the  line  of  its  railway,  was 
incompeteit,  and  insuUicient  to  prove  such 
fact.  The  evidence,  both  oral  and  documen- 
tary, was  competent,  and  was  sutUclent  to 
sustain  the  flnding  of  the  trial  court  to  the 
citect  that  all  the  allegations  of  the  petition 
are  true,  which  necessarily  includes  a  find- 
ing that  the  respondent's  board  of  directors 
did,  by  a  two-thirds  vote,  adopt  a  resolution 
altering  its  line  as  set  forth  In  the  petition, 
and  that  such  resolution  was  recorded  as  re- 
quired by  the  statute.  There  is  evidence 
other  than  the  records  of  the  respondent  to 
show  that  the  meeting  at  which  the  resolu- 
tion was  adopted  was  duly  called,  but  the 
record  of  the  proceedings  of  the  board  of  di- 
rectors received  in  evidence  show  that  a  quo- 
rum was  present  This  is  prima  facie  evi- 
dence that  all  were  notifled.  Ueintzelman  v. 
Association,  38  Minn.  140,  36  N.  W.  100;  1 
Mor.  Priv.  Corp.  $  532.  Upon  the  question 
whether  the  resolution  was  carried  by  a  two- 
thirds  vote,  in  addition  to  the  record,  which 
states  that  the  resolution  was  carried  (a  res- 
olution to  change  the  line  could  only  be  car- 
ried by  a  two-thirds  vote),  there  was  the  evi- 
dence of  one  of  the  directors,  who  was  pres- 
ent at  the  meeting  of  the  board,  to  the  ef- 
fect that  all  of  the  directors  present,  nine  in 
number,— an  admitted  two-thirds,— to  his  pos- 
itive knowledge  voted  for  the  resolution,  ex- 
cept that  he  dil  not  hear  the  director  in  the 
chair  vote  for  the  resolution,  but  that  be  de- 
clared the  resolution  carried,  and  certlUed  to 
the  map  showing  the  change.  This  record 
and  the  oral  evidence  establishes  prima  facie 
that  the  resolution  was  adopted  by  a  two- 
thirds  vote.  Helntzelmau  v.  Association,  38 
Minn.  138,  36  N.  W.  100. 

5.  Another  alleged  error  is  that  the  order 
appointing  the  commissioners  provided  for 
the  acquiring  by  respondent  of  an  absolute 
title  in  fee  to  tlie  land  taken.  It  is  not 
clear  that  the  order  is  susceptible  of  such 
a  construction,  but  we  need  not  decide  the 
question,  for,  no  matter  what  the  language 
of  the  order  may  be,  the  respondent  cannot 
acquire  thereby  any  greater  title  to  or  ease- 
ment In  the  land  of  the  appellant  than  the 
law  permits  it  to  acquire  by  condemnation 
proceedings.  Scott  v.  Railway  Co.,  21  Minn. 
322;  Oumey  v.  Elevator  Co.  (Mlna)  6o  N. 
W.  136. 

6.  The  land  of  the  appellant  sought  to  be 
acquired  by  the  condemnation  proceedings 
is  a  strip  300  feet  in  width.  The  appellant 
claims  that  there  is  no  necessity  shown  by 
the  petition  or  the  evidence  for  taking  so 
wide  a  strip  for  the  purpose  of  operating  the 
proposed  line  of  railway  over  his  land;  that 
it  is  necessary  for  the  petition  to  state  the 
particular  use  to  which  land  of  each  owner 
is  to  be  appropriated;  and  that,  In  the  ab- 
sence of  any  allegation  in  the  petition  that 
the  particular  tract  here  in  question  was  to 


be  used  for  depots,  warehouses,  side  tracks, 
and  other  general  railway  purposes,  the  pe- 
titioner cannot  use  the  land  taken  under  its 
petition  for  any  other  purpose  "than  as  a 
right  of  way  on  which  to  lay  one  single  main 
track  and  telegraph  line";  hence  there  can 
be  no  necessity  for  taking  so  wide  a  strip 
of  his  land.  The  petition  alleges  that  it  is 
necessary,  for  the  purposes  of  changing,  con- 
structing, and  operating  this  line  of  railway, 
to  take  all  of  the  land  therein  described  to 
the  full  width  indicated  on  the  map  filed 
with  the  petition,  not  simply  for  a  right  of 
way,  but  for  all  of  the  purposes  for  which 
it  is  necessary  for  a  railway  company  to  ac- 
quire land  in  order  to  build  and  operate  its 
line.  The  petition  alleges  in  detail  such  pur- 
poses, including  necessary  buildings,  struc- 
tures, yards,  etc.  All  of  these  allegations 
apply  to  the  appellant's  land,  and  the  re- 
spondent seeks  to  take  the  whole  300  feet 
in  width  for  all  of  these  purposes,  and  al- 
leges that  it,  is  necessary  so  to  do  in  order 
to  change  and  operate  its  line.  The  trial 
court  found  these  allegations  true,  and  also 
that  public  interest  required  the  prosecution 
of  the  work.  Such  flnding  is  a  conclusive 
answer  to  the  claim  of  the  appellant.  It  is 
not  necessary  to  specify  in  the  petition  the 
particular  public  use  to  which  each  tract  of 
land  is  to  be  put.  A  general  allegation  of 
the  purposes  for  which  it  is  sought  to  ac- 
quire the  land  described  In  the  petition  Is 
sufficient.  It  would  be  Impossible  for  a  rail- 
way company  to  foresee  and  specify  the  par- 
ticular use,  and  the  extent  thereof,  to  which  It 
might  be  necessary  in  the  future  to  put  each 
parcel  of  land  to  be  taken  for  railway  pur- 
poses. The  rule  we  have  stated  cannot  preju- 
dice the  landowners,  for  by  the  petition  they 
are  advised  that  the  land  to  be  taken  is  lia- 
ble to  be  appropriated  for  any  or  all  of  the 
public  uses  stated  in  the  petition,  and  their 
damages  are  to  be  assessed  upon  the  hy- 
pothesis that  It  may  be  so  used  at  any  time 
if  the  railway  company  deems  such  use  nec- 
essary or  expedient  Wilkin  v.  Railway  Co., 
16  Minn.  271  (GU.  244). 

7.  Lastly,  the  appellant  claims  that  the  pe- 
titioner in  this  case  has  no  legal,  right  to 
condemn  land  for  the  purpose  of  changing 
its  line  of  railway.  We  agree  with  counsel 
for  appellant  that  statutes  authorizing  the 
exercise  of  the  power  of  eminent  domain  are 
to  be  strictly  construed,  and  that  the  powit 
exists  only  when  expressed  in  the  statute  In 
definite  language,  which  cannot  reasonably 
be  construed  to  mean  anything  else.  But 
we  do  not  agree  with  counsel  in  his  clalnv 
that  any  alteration  In  the  line  of  a  railway 
which  benefits  the  railway  company  does  not 
necessarily  benefit  the  public.  The  reverse 
of  the  proposition  is  true,  for  any  change  In 
the  line  whereby  the  company  is  enabled  to 
maintain  the  line  at  leas  expense,  or  operate 
It  with  greater  safety  and  convenience  and 
more  economically.  Is  necessarily  a  benefit 
to  the  public,  and  promotes  Its  Interest    The- 
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statutes  under  which  the  respondent  claims 
the  right  to  condemn  land  for  the  purpose  of 
changing  its  line  must  be  construed  in  the 
light  of  this  proposition.  So  construing 
them,  it  is  clear  that  the  right  is  conferred 
in  definite  language,  which  cannot  reason- 
ably mean  anything  else.  Gen.  St.  18U4, 
i  2C45,  provides  that  any  railroad  company 
now  existing  or  hereafter  organized  which 
has  authority  under  the  laws  of  the  state 
to  build  and  operate  a  railroad  In  this  state 
shall  hare  power  to  acquire  by  condemna- 
tion all  land  necessary  for  the  full  enjoy- 
ment  and  operation  of  Its  road.  The  re- 
spondent has  all  of  the  powers  conferred  by 
this  statute.  Sess.  Laws  1879,  c.  83;  Sp. 
Laws  1881,  cc.  219,  228.  The  respondent 
bad  the  undoubted  right  to  condemn  land 
for  Its  original  line.  Now,  Gen.  St.  1894, 
i  2750,  authorizes  any  railroad  corporation 
to  alter  its  line  whenever  It  shall  appear  to 
its  board  of  directors  that  the  line  can  be 
Improved  thereby,  and  they  so  determine  by 
a  vote  of  two-thirds  of  the  whole  number, 
and  complying  with  the  other  provisions  of 
this  statute:  "Thereupon  It  shall  have  the 
same  rights  and  privileges  to  build  such  road 
as  altered  as  if  It  were  the  original  line." 
In  order  to  build  its  original  line,  the  re- 
spondent had  the  right  to  acquire  the  land 
to  build  It  on  either  by  purchase  or  con- 
demnation; and  as  to  the  altered  line  it  has 
all,  not  a  part,  of  the  rights  it  bad  as  to 
the  original.  It  therefore  has  the  right  to 
acquire  the  necessary  land  for  Its  altered 
line  by  condemnation. 

8.  We  have  disposed  of  the  appeal  from 
the  order  appointing  commissioners  upon 
the  merits,  although  the  respondent  Insists 
that  fhe  order  is  not  appealable.  We  have 
done  so  because  this  court  held  such  an  or- 
der appealable  In  the  case  of  In  re  St.  Paul 
&  N.  P.  Ry.  Co.,  34  Minn.  227,  25  N.  W. 
345,  and  It  may  be  presumed  that  the  appeal 
was  taken  In  reliance  on  this  prior  decision. 
But  because  we  have  so  disposed  of  this  ap- 
peal we  are  not  to  be  understood  as  hold- 
ing that  the  order  Is  appealable.  Upon  the 
question  whether  the  decision  which  we  have 
referred  •  to  shall  be  followed  or  overruled, 
we  express  no  opinion. 

0.  The  second  appeal  herein  Is  from  an 
order  denying  the  appellant's  motion  to  set 
aside  the  report  of  the  commissioners.  The 
order  Is  not  appealable.  It  is  neither  an  or- 
4er  which.  In  effect,  determines  the  action, 
hnd  prevents  a  Judgment  from  which  an 
appeal  mi^ht  be  taUen,  nor  a  final  order  af- 
fecting a  substantial  right  In  a  special  pro- 
ceeding. Tumei  V.  HoUeran,  11  Minn,  253 
(Gil.  ICS);  Kanne  v.  Railway  Co.,  33  Minn. 
419,  23  N.  W.  8i>4.  In  the  last  case  cited 
Ft  was  said  that  an  order  denying  a  motion 
to  set  aside  the  award  of  the  commissioners 
was  not  appealable.  Thaf  such  an  order 
does  not  determine  the  proceeding,  and  pre- 
vent a  JudRment,  Is  obvious.  That  it  fa  not 
a  final  order  affecting  a  substantial  right  is 


also  clear,  for  the  statute  provides  ftrr  the 
entry  of  a  Judgment  on  the  assessment  or 
award  -of  damages  by  the  commlsslobers,  or 
on  the  verdict  of  a  Jury  in  case  of  an  appeal 
to  the  district  court;  and  the  order  may  be 
reviewed  as  an  intermediate  one  on  appeal 
from  such  Judgment  This  is  apparent  from 
the  character  of  the  Judgment  to  be  entered 
in  condemnation  proceedings  pursuant  to 
Gen.  St.  ISdi,  i  2615.  Such  Judement  is 
one  adjudging  and  declaring  the  right  of 
the  petitioner  to  take,  use,  and  tvpropriate 
the  land  in  controversy  apon  paying  the 
damages  awarded,  and  also  one  in  favor  of 
the  landowner  for  the  amount  of  the  com- 
pensation awarded  for  snch  taking.  Cords 
r.  Railway  Co.,  21  Minn.  4D7;  Bobbins  v. 
Railway  Co.,  21  Minn.  191.  The  order  ap- 
pointing the  commissioners  is  afiOrmed.  and 
the  appeal  from  the  order  denying  the  mo- 
tion to  set  aside  their  report  la  dtanissed. 
So  ordered. 

BUCK,  J.,  took  no  part. 


WILLIAM  DEERINO  A  CO.  v.  8HUMPIK. 

(Supreme  Court  of  Minnesota.     Feb.  1,  1897.) 

AoTiO!t  ON  Bond— Evide:;cb — AorHoarrx  or 

AOKSTT. 

1.  Btld,  the  verdict  is  sustained  by  the  evi- 
dence, 

2.  Evidence  held  sufficient  to  prove  that  an  al- 
leged agent  was  either  duly  authorized,  or  that 
his  acts  were  subsequently  ratified  by  his  prin- 
cipal. 

3.  Evidenoe  of  the  identity  of  a  person  con- 
versing through  a  telephone  hdd  EufScient. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  M.  Pond,  Judge. 

Action  by  William  Deerlng  &  Co.  against 
Edward  Shumpik.  Verdict  f«:  defendant 
From  an  order  refusing  a  new  trial,  plaintiff 
appeals.    Afilrmed. 

Marshall  A.  Spooner  and  Spooner  &  Lay- 
bourn,  for  appellant  Brooks  &  Hendrik. 
for  respondent 

CANTY,  3.  One  Vaughn  was  In  tb«  em- 
ploy of  plaintiff  as  collector,  and  he,  as  prin- 
cipal, and  the  defendant,  as  surety,  signed 
a  bond  payable  to  plaintiff,  conditioned  that 
Vaughn  would  account  for,  pay  over,  and  de- 
liver to  plaintiff  all  moneys  and  securities 
belonging  to  it  coming  into  his  hands. 
Vangbn  collected  $695  of  the  plaintitrs  mon- 
ey, which  he  failed  to  pay  over  or  account 
for,  and  this  action  Is  brought  to  recover  the 
same  on  the  bond.  The  defense  is  that  the 
bond  was  signed  by  defendant  under  an 
agreement  with  plaintiff  that  it  should  not 
take  effect  or  be  consida«d  as  execotcd  or 
delivered  nnttl  one  Downey  also  signed  and 
executed  it  as  a  surety,  which  Downey  never 
did.  Defendant  bad  a  verdict  and  from  an 
order  denying  its  motion  for  a  new  trial 
plaintiff  appeals. 
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1.  Appellant's  contention  that  the  verdict 
is  not  sustained  by  the  evidence  la  not  well 
founded.  There  Is  evidence  tending  to  prove 
that  Vaughn  had  requested  defendant  to 
sign  this  bond;  that  subsequently  the  bond 
prepared  for  the  signatures  of  the  principal 
and  sureties  "Was  presented  to  defendant  at 
his  store  in  Minneapolis  by  one  Barclay,  a 
bookkeeper  of  plaintiff.  As  to  what  then 
and  there  occurred,  defendant  testifled:  "1 
then  said  to  lilr.  Barclay,  'How  Is  this  that 
Dr.  Downey's  name  Isn't  on  the  bond?* 
'Why,'  he  said,  'I  have  Just  come  from  his 
office,'  he  said,  'and  he  was  very  busy,  and 
requested  that  I  should  come  and  see  you, 
and  have  you  sign  first,  and  then  he  would 
sign.'  •  •  •  I  said,  'Very  well,  under  those 
conditions  I  will  sign  that  bond;'  but  I  said, 
'I  want  it  understood  that  it  will  not  hold  me 
until  Dr.  Downey  and  Mr.  Vaughn  have  both 
signed.'  He  said  that  that  would  be  all 
right;  he  would  go  back  to  the  office,  and 
have  Dr.  Downey  sign.  •  •  •  I  said,  'Now, 
you  understand  and  I  understand  that  I  am 
not  to  be  held  on  this  bond  until  Mr.  Downey 
and  Mr.  Vaughn  have  both  signed  It.'  He 
said,  'Certainly.'  I  then  handed  it  back,  and 
In  the  meantime  thought  about  the  acknowl- 
edgment. I  had  some  experience  In  the  same 
line  before,  and  I  stated,  'How  about  the  ac- 
knowledgment?' 'Why,'  he  said,  that  will 
be  all  right.'  He  says,  'After  I  get  Dr.  Dow- 
ney to  sign  the  bond  and  Mr.  Vaughn,  I  will 
telephone  you,  or  we  will  telephone  you,  and 
you  can  come  down  to  the  office,  and  make 
your  acknowledgments.  We  have  a  notary 
there.'  I  said,  'Very  well,'  and  that  is  all  the 
conversation  there  was."  Defendant  further 
testified  that  a  few  days  afterwards  he  was 
called  to  the  telephone  in  his  store,  and,  on 
responding,  was  told  by  a  voice  through  the 
telephone  that  it  was  Mr.  McKee,  of  the 
plaintiff  company.  The  witness  testified: 
"I  said,  "Very  well,  what  can  I  do  for  you?' 
He  said,  'Mr.  Vaughn's  bond  is  ready  for  you 
to  sign.'  I  then  asked  if  Mr.  Downey  and 
Mr.  Vaughn  had  l>oth  signed  that  bond.  He 
said,  'Yes;  It  is  all.  ready  for  you.'  I  said, 
'Very  well;  I  will  be  down  In  a  few  min- 
utes.' That  was  all  the  conversation."  The 
witness  further  testified  that  he  went  imme- 
diately to  plaintiff's  office,  and  found  a  man 
sitting  at  a  desk.  Said  the  witness:  "I  ask- 
ed for  Mr.  McKee.  He  said  that  was  his 
name.  I  said,  'You  telephoned  me  in  regard 
to  Mr.  Vaughn's  bond  being  ready  for  me  to 
sign.'  He  said,  'Oh,  yes,' "  and  produced  the 
bond.  Thereupon  defendant  signed  an  affi- 
davit attached  to  the  bond,  and  acknowledg- 
ed the  execution  of  the  bond,  without  seeing 
his  former  signature  (as  the  bond  was  fold- 
ed so  as  to  conceal  the  same),  and  supposed 
at  the  time  that  it  had  in  the  meantime  been 
signed  by  Downey  as  well  as  Vanghn.  The 
evidence  also  shows  that  Barclay  presented 
the  bond  to  Downey  for  signature  before  be 
presented  It  to  defendant,  and  that,  after  de- 
fendant signed  it,  it  was  again  presented  to 
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Downey  for  signature  before  defendant  ac- 
knowledged it,  as  aforesaid;  but  Downey  al- 
ways refused  to  sign  the  bond,  and  never  did 
sign  it.  We  are  of  the  opinion  that  the  fore- 
going evidence,  though  contradicted  in  part 
by  evidence  on  behalf  of  plaintiff,  is  suffi- 
cient to  sustain  the  verdict. 

2.  Plaintiff  assigns  as  error  the  oven-uiing 
of  its  objections  to  the  evidence  of  the  con- 
versation betsreen  defendant  and  Barclay  at 
tUe  time  the  latter  presented  the  bond  to  the 
former  for  signature,  on  the  ground  that  It 
did  not  appear  that  Barclay  had  authority 
to  represent  plaintiff  in  entertaining  or 
agreeing  to  the  conditions  on  which  defend- 
ant claims  he  then  signed  the  bond,  and  that. 
In  procuring  the  signature  of  defendant,  Bar- 
clay was  acting  as  the  agent,  not  of  plaintiff, 
but  of  Vaughn.  Whether  Barclay  had  au- 
thority to  represent  plaintiff  in  procuring 
this  bond,  and,  if  not,  whether  McKee  (who 
It  Is  admitted  had  such  authority)  was  in- 
formed by  Barclay  of  the  conditions  on  which 
defendant  signed  the  bond,  were,  on  the  evi- 
dence, questions  for  the  jury.  The  state- 
ments of  McKee  to  defendant  through  the 
telephone  tend  to  prove  that  he  (McKee)  had 
been  so  Informed.  Again,  Barclay  was  In 
plaintiff's  employ,  and  the  evidence  tends  to 
prove  that  he  presented  the  bond  to  defend- 
ant for  signature  by  direction  of  McKee.  To 
explain  this,  McKee  testifled  that,  when 
Vaughn  was  In  a  hurry  to  go  out  on  the 
road,  he  came  to  the  witness,  and,  said  the 
witness,  "asked  me  if  I  had  any  objection 
to  his  arranging  with  one  of  the  boys  to  take 
the  bond,  and  have  it  signed;  that  be  had 
seen  paities  who  he  thought  would  sign  the 
bond."  The  further  cross-examination  has 
some  tendency  to  show  that,  at  this  time, 
Vaughn  left  the  blank  bond  with  McKee 
himself.  Mr.  McKee  further  testifled:  "Q. 
Now,  Mr.  McKee,  when  did  you  first  hear 
anything  about  Dr.  Downey  signing  that 
bond,  if  you  remember?  A.  ^VeU,  I  wouldn't 
be  sure  that  I  remember  anything  regarding 
that  until  Mr.  Shumpik  came  in  there  to  sign 
and  acknowledge  the  bond.  Q.  You  think 
that  this  Is  the  first  you  ever  heard  of  it? 
A.  Well,  it  is  possible  that  the  man  who 
came  in  and  delivered  It  to  me  said  that  Mr. 
Vanghn  had  personally  arranged  to  have  Mr. 
Downey  sign  it,  but  Mr.  Downey  wouldn't 
sign  it    I  think  that  Is  possible." 

3.  Plaintiff  assigns  as  error  the  overruling 
of  its  objection  to  the  evidence  of  the  con- 
versation of  defendant  with  some  one  through 
the  telephone,  as  aforesaid,  for  the  reason 
that,  as  claimed  by  plaintiff,  it  does  not  ap- 
pear that  the  person  who  talked  to  defend- 
ant through  the  telephone  was  McKee.  Mc- 
Kee denied  on  the  witness  stand  that  he  ever 
had  any  such  conversation  through  the  tele- 
phone with  defendant  The  point  Is  not  well 
taken.  The  jury  had  a  right  to  believe  de- 
fendant's testimony  that,  immediately  after 
the  conversation  through  the  telephone,  Mc- 
Kee admitted  at  his  office  that  he  had  tele- 
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phoned  defendant  In  regard  to  the  bond. 
Defendant  also  testified:  "The  voice  I  heard 
at  the  telephone  was  the  same  voice  I  heard 
right  after,"  when  talking  to  McKee  at  his 
office. 

These  are  all  the  points  raised  worthy  of 
consideration.    Order  affirmed. 


In  re  WILL'S  ESTATE. 

Wllili  T.  SISTERS  OF  ORDER  OF  ST. 
BENEDICT. 

(Supreme  Conrt  of  Minnesota.     Feb.  1,  1897.) 

Wills  —  Witness  —  Compbtknct  —  Ukdub  Ik- 
flubkcb -duuess — contradiction  of  wili. 

1.  The  \riU  of  a  member  of  an  incorporated 
religious  order,  devising  and  bequeathing  all  her 
property  to  the  corporation,  was  witnessed  1^ 
two  Other  members  of  the  order.  Section  442^ 
Gen.  St.  18!M,  declares  void  all  devises  and  leg- 
acies to  subscribing  witnesses.  The  corporation 
was  organized  for  charitable  purposes,  not  for 
pecuniary  gain  to  its  members.  Each  member 
was,  by  its  by-laws,  required  to  give  all  her 
present  and  future  property  to  the  corporation, 
as  well  as  her  services,  without  compensation. 
Held,  the  witnesses  did  not  have  any  such  pres- 
ent, certain,  and  vested  pecuniary  interest  in  the 

groperty  devised  by  the  will  as  to  make  them 
icompeteot. 

2.  Held,  on  the  evidence,  the  trial  court  was 
justified  in  finding  that  the  will  was  not  execut- 
ed under  undue  influence  and  duress. 

8.  Hdd,  it  was  not  error  to  permit  the  propo- 
nent of  the  will  to  deny  the  existence  of  a  cer- 
tain fact  recited  by  way  of  inducement  in  the 
wiU.     • 

(Syllabus  by  the  Ck>art.) 

Appeal  from  district  court.  Steams  county; 
D.  B.  Searle,  Judge. 

Application  by  the  Sisters  of  the  Order  of 
St.  Benedict  for  the  probate  of  the  will  of  M. 
Julia  Will,  deceased,  which  was  contested  by 
Frederick  J.  Will.  The  will  was  allowed, 
and  contestant  appealed  to  the  probate  court, 
where  it  was  again  allowed,  and  from  an  or- 
der denying  his  motion  for  new  trial,  con- 
testant appeals.    Affirmed. 

Horton  &  Denegre,  for  appellant  Then. 
Bruener,  for  respondent  ' 

CANTY.  J.  The  deceased,  M.  Jnlla  Will, 
died  in  August,  1894.  For  14  years  prior  to 
her  death  she  had  been  a  member  of  the  Sis- 
ters of  the  Order  of  St  Benedict  a  religious 
order  incorporated  nnder  the  laws  of  this 
state.  In  October,  1893,  she  made  a  will  de- 
vising ber  property  to  this  corporation.  Her 
brother,  and  only  heir,  appeared  in  the  pro- 
bate court,  and  opposed  the  application  to 
probate  the  wlU.  His  objections  were  over- 
ruled, and  the  will  allowed.  He  appealed  to 
the  district  court  where  the  contest  was 
tried  by  the  court  without  a  Jury,  and  the 
will  was  again  allowed.  From  an  order  de- 
nying bis  moti<»  for  a  new  trial,  he  appeals 
to  this  court 

1.  The  '  BUbscrlMng  witnesses  to  the  will 
were  two  otber  members  of  the  corporation, 
and  appellant  oont^ids  that  they  were  in- 


competent as  witnesses  Iiecanse  interested. 
SecUon  4428,  Gen.  St  1894,  declares  void  all 
beneficial  devises  and  legacies  to  subscribing 
witnesses,  and  appellant  ccMitends  that  the 
legacy  is  to  these  two  witnesses,  they  being 
members  of  the  corporailon.  The  interest 
that  will  disqualify  such  a  witness  must  be 
present,  certain,  and  vested.  Qninn  v. 
Shields,  62  Iowa,  129,  17  N.  W.  437;  In  re 
Holt's  WlU,  56  Minn.  33,  57  N.  W.  219.  This 
was  a  corporation  for  charitable  pnrposeii, 
not  for  pecuniary  profit  to  its  members.  The 
business  of  the  cmporatlon,  as  stated  in  its 
articles  of  incorporation,  is  "establishing  and 
conducting  colleges,  seminaries,  schools,  and 
educational  institutions  for  literary  and  so- 
cial culture."  The  by-laws  of  the  corpora- 
tion provide  that  the  members  shall  give  all 
their  present  and  future  property  to  the  cor- 
poration, as  well  as  their  services,  wlthoat 
compensation.  Then  the  witnesses  could  not 
have  any  present  certain,  or  vested  pecun- 
iary Interest  in  property  devised  by  this  will 
to  the  corporation,  and  were  competent  wit- 
nesses. The  case  is  similar  to  Qulnn  v. 
Shields,  supra. 

2.  It  appears  from  another  portion  of  the 
by-laws  that  the  testatrix  was  required  to 
make  a  profession  or  vow  that  she  wonKI 
devise  and  bequeath  to  the  corporation  all 
her  property.  The  will  recites  that  she  took 
this  vow,  and  was,  by  her  will,  proceeding 
to  fulfill  it  On  these  facts  appellant  con- 
tends that  it  conclusively  appears  slie  wa« 
not  thereafter  a  free,  moral  agoit;  that  she 
executed  the  will  by  reason  of  undue  influ- 
ence and  duress,  and  that  the  court  below 
erred  in  finding  to  the  contrary.  Whether 
the  evidence  would  sustain  a  finding  in  ap- 
pellant's favor  we  need  not  decide.  We  are 
clearly  of  the  (pinion  that  the  evidence  did 
not  require  such  a  finding.  The  testatrix 
was  a  free,  moral  agent  when  she  took  the 
vows  in  question.  It  nowhere  appears  that 
she  afterwards  repented  the  step,  and  would 
not  have  made  the  will  if  she  had  not  al- 
ready taken  the  vows.  She  took  the  vow^< 
voluntarily,  after  three  years  of  probation, 
and,  for  all  that  appears,  she  would  take 
them  again  if  she  were  absolved  from  tbem. 
There  is  nothing  to  show  but  that  she  took 
these  vows  and  made  this  will  purely 
through  religious  or  sectarian  zeal. 

S.  Appellant  assigns  as  error  the  receiving 
of  oral  evidence  tending  to  prove  that  the 
member  was  not  as  recited  in  the  will,  re- 
quired to  make  a  profession  or  vow  to  leave 
her  property  to  the  order.  This  evidence  did 
not,  as  contended  by  appellant,  contradict 
the  express  terms  of  the  wIlL  It  merely  de- 
nied the  existence  of  a  certain  fact  recited 
in  the  will  by  way  of  inducem«it,  and  its 
admission  was  not  error. 

4.  There  is  nothing  in  the  point  that  It  ap- 
pcars  from  the  evidence  that  the  deceased 
left  no  property.  On  the  contrary,  it  ai>ppar- 
ed  that  she  left  an  undivided  one-half  inter- 
est in  certain  real  estate,  left  her  by  her 
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mother.    Its  valne  waa,  on  this  conteat,  im- 
materlaL 

No  other  point  ia  made  worthy  of  conaid- 
eration,  and  the  order  appealed  from  la  af- 
firmed. 


BURLINGTON  MANUF'Q  CO.  ▼.  BOARD 

OF  COURTHOUSE  &  CITY  HALL 

COM'RS. 

(Supreme  Court  of  Minnesota.    Feb.  1,  1887.) 

Hechanicb'  Liinb— Public  Bdildinob— JooioiAit 
Notice. 

1.  Held,  a  subcontractor  who  famished  ma- 
terial for  the  erection  of  the  building  known 
»M  the  "New  Courthouse  and  City  Uiall,"  be- 
ing erected  for  Hennepin  counQr  and  the  clt7 
of  Minneapolis,  cannot  acquire  a  mechanic's 
lien  on  the  building,  or  the  land  on  which  It  is 
beingerected. 

2.  Held,  this  court  will  take  Judidal  notice  of 
the  acts  of  the  legislature  providing  for  the 
erection  of  said  building. 

3.  Held,  the  last  proviso  of  section  12  of  ar- 
ticle 1  of  the  constitution,  as  amended  in  1888, 
does  not  give  any  lien  on  such  a  building,  or 
any  right  of  seizure  and  sale  of  the  same,  for 
material  so  furnished. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Seasrave  Smith,  Judge. 

Action  by  the  Burlington  Manufacturing 
Company  against  the  board  of  courthouse 
and  city  hall  commiseionera.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiff  appeals.    Affirmed. 

Geo.  B.  Spencer,  tor  appellant  Daniel 
Fish,  for  respondent 

CANTY,  J.  1.  Appellant  is  a  subcontract- 
or who  furnished  material  for  the  erection 
of  the  new  courthouse  and  city  liaU  building 
in  Minneapolis,  and  brought  this  action  to 
enforce  an  alleged  mechanic's  lien  against 
the  building  for  the  value  of  said  materiaL 
The  court  below  sustained  a  demurrer  to  the 
complaint  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  We  are  of  the  opinion  that 
the  demurrer  was  propeTlj  sustained.  That  a 
mechanic's  Hen  cannot  be  acquired  against 
such  a  public  building  is  fully  setUed  by  the 
case  of  Jordan  t.  Board,  30  Minn.  29S,  39  N. 
W.  801.  While  the  tiUe  to  the  property  is  In 
the  board  of  courthouse  and  city  ball  commis- 
sioners, this  board  is  a  mere  trustee,  having 
no  proprietary  interest  in  the  property,  all 
of  the  equitable  or  beneflcial  interest  being 
In  the  county  of  Hennepin  and  city  of  Min- 
neapolis. 

2.  Appellant  contends  that  we  cannot  take 
judicial  notice  of  these  facts,  and  that  for 
all  that  appears  in  the  complaint  this  prop- 
erty may  be  the  private  property  of  the 
board.  The  complaint  alleges:  "That  the 
said  defendant,  the  board  of  courthouse  and 
city  hall  commissioners,  is  a  corporation  ex- 
isting by  virtue  of  an  act  of  the  legislature 
of  the  state  of  Minnesota  approved  March  2, 
1887,  and  entiUed  'An  act  to  designate  a  site 


for  a  public  building  in  the  city  of  Minne- 
apolis, to  be  used  as  a  courthouse  for  Hen- 
nepin county  and  a  city  hall  for  said  city, 
and  to  create  a  lioard  of  commissioners  to 
purchase  or  condemn  said  site  and  to  con- 
struct a  suitable  building  thereon  and  to 
authorize  said  board  to  Issue  and  sell  bonds 
to  pay  for  said  site  and  said  building.' "  It 
further  alleges  that  this  board  is  the  owner 
in  fee  simple  of  lots  1  to  10  in  block  77  in 
the  town  (now  cily)  of  Minneapolis,  and  were 
erecting  thereon  a  building  "known  as  the 
•New  Courthouse  and  City  HalL' "  The  courts 
must  take  Judicial  notice  of  the  above-enti- 
tled act  even  if  It  had  not  t>een  pleaded  by 
its  tiUe.  This  very  block  77  is  the  land  des- 
ignated in  the  act  which  the  board  should 
take  for  a  courthouse  and  city  hall  build- 
ing; and,  besides,  the  building  by  the  board 
of  some  private  or  other  different  building 
would  be  ultra  vires  its  powers  as  a  board. 
3.  Section  12  of  article  1  of  the  constitu- 
tion, as  amended  in  1888,  provides:  "A  rea- 
sonable amount  of  property  shall  be  exempt 
from  seizure  or  sale  for  the  payment  of  any 
debt  or  liability.  The  amount  of  such  ex- 
emption shall  be  determined  by  law.  Pro- 
vided, however,  that  all  property  so  exempt- 
ed shall  be  liable  to  seizure  and  sale  for  any 
debts  incurred  to  any  person  for  work  done 
or  materials  furnished  in  the  construction, 
repair  or  improvement  of  the  same:  and 
provided  further,  that  such  liability  to  sei- 
zure and  sale  shall  also  extend  to  all  real 
property  for  any  debt  incurred  to  any  la- 
borer or  servant  for  labor  or  service  per- 
formed." Appellant  contends  that  the  last 
proviso  gives  it  a  right  to  proceed  a>;ainst 
public  property  as  well  aa  private  property 
for  the  satisfaction  of  its  claim.  Whether 
this  last  proviso  covers  public  property  such 
as  this,  it  is  not  necessary  to  consider.  It  is 
clear  that  it  gives  a  right  of  seizure  and  sale 
only  for  "a  debt  incurred  by  any  laborer  or 
servant  for  labor  and  services  performed." 
Appellant's  claim  is  not  for  labor  and  serv- 
ices performed  by  a  laborer  or  servant  but 
for  materials  sold  and  delivered.  Order  af- 
firmed. 


WISCONSIN  RED  PRESSED  BRICK  CO. 

v.  HOOD  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  1,  18B7.) 
Mkchanior'  Liens  —  Rights  or  Coxtkactor  and 

BUDCONTRACTOK — COMTHACTS — PEKrORMA>-C'K. 

1.  Held,  the  finding  of  the  conrt  on  the  ques- 
tion of  value  is  sustained  by  the  evidence. 

2.  'The  decision  on  a  former  appeal  (54  Minn. 
543,  56  N.  W.  165).  that  plaintiff  agreed  to  sell 
and  deliver  a  well-known  grade  of  brick,  and 
not  brick  suitable  for  a  particular  purpose,  ana 
is  not  liable  on  an  implied  warranty  that  the 
brick  are  suitable  for  such  purpose,  adhered  to. 

3.  In  order  that  the  subcontractor  may  ac- 
quire a  mechanic's  lien,  it  is  not  necessary  that 
his  contract  and  his  performance  of  the  same 
should  conform  in  all  respects  to  the  contract 
between  the  contractor  and  the  owner;  and  in 
a  case  where  brick  furnished  as  aforesaid  by 
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the  subcontractor,  and  need  in  the  building, 
were  inferior  in  quality  to  those  called  for  by 
either  contract,  it  is  held  that  the  owner  had  no 
defense  against  the  lien  except  such  as  could 
have  been  interposed  b^  the  contractor  against 
the  clnim  for  personal  judgment  against  him. 

4.  There  was  a  latent  defect  in  the  brick, 
caused  by  the  use  of  unfit  clay  in  their  manu- 
facture, and  not  discoverable  by  the  exercise  of 
care  and  skill  in  inspecting  the  brick  after  they 
were  manufactured.  The  contractor,  in  good 
faith,  and  without  knowledge  of  the  defect,  pur- 
chased the  brick,  and  used  them  in  the  erection 
of  the  building,  which,  after  being  completed, 
was  accepted  oy  the  owner.  By  exposure  to 
the  weather,  the  defect  in  the  brick  subsequent- 
ly developed,  and  was  discovered,  flefn,  the 
contractor,  being  without  fault,  U  entitled  to 
recover  the  contract  price. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty;  J.  D.  Ensign,  Judge. 

Action  by  the  Wisconsin  Red  Pressed  6rl<^ 
(Company  against  David  Hood  and  another  on 
a  contract  of  sale,  and  to  establish  a  me- 
chanic's lien.  From  a  Judgment  for  plaintiff, 
and  an  order  refusing  to  set  the  same  aside,  de- 
fendant the  Hurd  Refrigerator  Company  ap- 
peals.    Affirmed. 

White  &  McEeon,  for  appellant  W.  A. 
Lancaster,  for  respondent  Wm.  B.  Phelp's, 
for  defendant  Hood. 

CANTY,  3.  This  is  the  third  appeal  in 
this  action.  See  64  Minn.  643,  66  N.  W.  165; 
00  Minn.  401,  62  N.  W.  650.  After  the  sec- 
ond appeal,  the  case  was  again  tried  before  the 
court,  without  a  Jury.  The  court  found  that 
about  80,000  of  the  brick  sold  by  plaintiff  to 
the  contractor  Hood  "contained  a  latent  or 
hidden  defect,  known  to  plaintiff,  which  caus- 
ed them  to  disintegrate  and  crumble  upon 
their  exposed  surfaces,  and  such  defect  was 
not  Tisllile  or  known  to  the  defendants  when 
using  said  bricks  In  said  building,  nor  when 
they  accepted  the  same,  nor  could  such  de- 
fect have  been  discovered  by  the  use  of  or- 
dinary means,  but  could  only  be  determined 
and  developed  by  exposure  In  the  walls;  that, 
to  the  extent  of  80,000  bricks,  said  lot  of 
bricks  so  sold  and  delivered  were  not  com- 
mon bricks  of  good  quality;  and  that  the 
value  of  said  entire  lot  was  and  is  the  sum  of 
$3.50  per  thousand,  and  not  $5.50,  which  dif- 
ference In  value  was  caused  by  the  hidden  or 
latent  defect  aforesaid."  On  this  finding,  the 
court  ordered  Judgment  In  favor  of  plaintiff, 
and  against  Hood,  for  the  balance  due  at  such 
rate  of  $3.50  per  thousand,  to  wit,  $258.60,  and 
declared  the  same  a  lien  on  the  land  of  the 
Hurd  Refrigerator  Company,  and  the  buildings 
erected  thereon.  On  certain  stipulations  made 
on  the  trial,  the  court  found  that  there  Is  due 
Hood  the  further  sum  of  $3,416.17,  with  in- 
terest thereon  since  October  6,  1891,  for  which 
a  lien  was  declared  on  said  premises.  From 
the  Judgment  entered  thereon,  and  also  from 
an  order  refusing  to  set  aside  the  Judgment, 
the  refrigerator  company  appealed. 

1.  Tlie  bill  of  exceptions  states  that  it  con- 
tains all  the  evidence  offered  and  received  hav- 
ing any  bearing  on  the  value  of  the  brick.   Ap- 


pellant contends  that  the  evidence  will  not 
sustain  a  finding  that,  at  the  time  of  delivery, 
the  value  of  the  brick  was  as  mucn  as  $3.5<) 
per  thousand.  We  caimot  so  hold.  One  of 
plalntlfTs  witnesses  testified  that  the  brick  so 
delivered  were  of  the  value  of  $6  per  thousand. 

2.  The  bill  of  exceptions  further  states: 
"Charles  Hurd,  a  witness  sworn  on  the  pan 
of  the  defense,  testified  that  the  difference  in 
value  of  the  factory  building  from  what  Jt 
would  have  \xen  if  built  of  common  brick  of 
good  quality,  or  of  the  best  quality  of  red. 
kiln-run,  weli-bumed,  Menominee  brick,  was 
$2,500  less  than  it  would  have  been  if  so  built, 
and,  In  like  manner,  the  difference  in  value 
of  the  engine  house  was  $3,000  less  than  It 
would  have  been  If  built  of  such  brick;  and 
there  was  no  testimony  in  contradiction  of 
this."  Appellant  contends  that,  on  this  state 
of  the  evidence,  plaintiff  is  not  entitled  to  re- 
cover anything,  because  the  damage  to  appel- 
lant's building  by  reason  of  the  defective 
character  of  the  brick  is  greater  than  either 
the  value  or  contract  price  of  the  brick.  This 
question  was  disposed  of  on  the  first  appeal  in 
this  case,  where  the  court  held  that  there  was 
no  evidence  "which  would  Justify  the  claim 
of  coimsei  that  there  was  an  Implied  warranty 
that  the  brick  to  be  furnished  by  plaintiff 
should  be  suitable  for  the  use  intended  by 
Hood."  Plaintiff  agreed  to  sell  and  deliver 
Hood  bricks  "to  be  of  the  grade  known  as 
common  bricks,  •  •  •  to  be  of  good  qual- 
ity and  equal  to  the  sample  sent."  On  the 
last  trial  the  coiut  found:  'That  no  sample 
or  samples  of  the  grade  known  as  'common' 
were  ever,  in  fact,  agreed  upon  or  delivered  to 
Hood,  as  mentioned  In  said  contract,  and  the 
brick  actually  delivered  were  accepted  by  de- 
fendants without  any  reference  to  any  sample 
or  samples."  On  said  first  appeal,  we  held 
that  this  contract  called  for  an  article  of  a 
well-known  kind  or  description;  and  that  there 
was  no  implied  warranty  that  it  was  fit  ff>r 
the  ptupose  for  which  the  purchaser  intended 
to  use  It.  That  decision  Is  now  the  law  of  this 
case.  Hood,  having  acc^ted  and  retained  the 
brick,  is  liable  for  the  reasonable  value  of  the 
same. 

3.  But  appellant  claims  that,  even  if  plain- 
tiff is  entitled  to  Judgment  against  Hood,  it  Is 
not  entitled  to  a  lien  on  defendant's  property. 
We  cannot  so  hold.  In  order  that  the  subcon- 
tractor may  maintain  a  mechanic's  lien.  It  is 
not  necessary  that  his  contract  and  his  p»- 
formance  of  the  same  conform  In  all  respects 
to  the  contracts  between  the  contractor  and 
owner.  While  better  brick  were  needed  for 
the  outside  course  of  the  walls,  the  bricks  fur- 
nished were  reasonably  adapted  for  the  rest 
of  the  walls.  Under  the  circumstances,  ap- 
pellant has  no  defense  except  such  as  coold 
have  been  interposed  by  Hood  himself. 

4.  It  was  stipulated  on  the  trial:  "It  Is  ad- 
mitted between  the  defendants  that  the 
amount  due  the  defendant  Hood  from  the 
Hurd  Refrigerator  Company,  If  there  had  been 
a  fulfillment  of  the  contract  between  the  de- 
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fendantB,  bo  that  there  would  be  no  deduction 
on  account  of  the  bad  quality  of  the  brick  and 
the  damage  arising  'therefrom,  would  be  ^• 
6&5.67,  with  interest  from  the  5tB  day  of  Oc- 
tober, 1891;  and,  had  the  brick  furnished  by 
the  .plaintiff  to  the  defendant  Hood  been  ac- 
cording to  the  contract  between  the  plaintiff 
and  the  defendant  Hood,  this  would  be  the 
amount  due,  and  a  lien  on  the  property  de- 
scribed in  the  complaint"  It  was  farther  stip- 
ulated between  the  defendants  that  a  full  per- 
formance by  plaintiff  of  the  contract  with 
Hood  would  have  made  a  full  performance  of 
Hood's  contract  with  the  refrigerator  com- 
pany, and  that  "wliatever  default  In  the  last- 
mentioned  contract  said  Hood  was  guilty  of 
was  due  to,  and  caused  by,  the  default  of  the 
plaintiff  in  the  performance  of  the  flrst-men- 
tloned  contract  In  fumiHhing  brick."  As  we 
construe  these  stipulations,  they  mean  that,  if 
both  contracts  were  fully  performed,  there 
would  be  due  Hood  $3,695.67,  after  deducting 
the  full  amount  due  plaintiff,  at  the  rate  of 
^.50  per  thousand  for  all  the  brick  furnished 
by  it,  as,  nnder  the  statute  (section  6238,  Gen. 
St.  t8M:),  the  contractor  Is  entitled  to  a  lien 
only  for  the  balance  due  him,  after  deducting 
the  amount  due  the  subcontractor.  The  court 
allowed  Hood  $3,416.17,  which  was  less  than 
was  stipulated  as  due  him.  But  acting  on  the 
theory  that  the  amount  which  would  be  due 
plaintiff,  if  it  had  fully  performed,  was  not 
deducted  when  stipulating  the  amount  due 
Hood,  his  attorney  entered  Judgment  In  his  fa- 
vor for  only  $3,015.67,  and  Interest  thereon 
since  Jane  29,  1891.  If  the  theory  thus  acted 
on  Is  correct,  there  has  not  been  enough  de- 
ducted from  what  was  awarded  Hood,  be- 
<»u8e,  if  plaintiff  had  properly  performed.  It 
was  entitled  to  recover  a  balance  of  f020JM, 
Instead  of  only  $258.50,  and.  In  equity  at 
least.  Its  faulty  performance  should  not  inure 
to  Hood's  benefit,  and  increase  the  amount 
awarded  him,  but,  on  the  contrary,  the  whole 
$950.50  should,  in  any  event,  have  been  de- 
ducted from  the  balance  which  would  be  due 
Hood  according  to  his  contract  with  the  re- 
frigerator company.  However,  appellant 
makes  no  point  as  to  this,  but  contends  that, 
on  the  uncontradicted  evidence  aa  to  the  dam- 
age to  the  buildings  caused  by  the  latent  de- 
fect in  the  brick.  Hood  Is  not  entitled  to  re- 
cover anything.  Hood's  contract  with  appel- 
lants required  him  to  famish  "kiln-run"  brick, 
w^blle  bis  contract  with  plaintiff  required  It  to 
furnish  only  "the  grade  known  as  common 
brick,"  which,  as  the  evidence  shows,  is  a 
grade  inferior  to .  kiln-run  brick.  Appellant 
might,  at  least,  have  been  entitled  to  recoup 
against  Hood,  as  damages,  the  difference  be- 
tween what  the  buildings  would  be  worth  if 
bollt  of  kiln-run  briclu,  and  what  they  would 
be  worth  if  bnilt  of  the  grade  Imown  as  "com- 
mon brick."  But  there  was  no  evidence  in- 
troduced to  prove  the  amount  of  this  differ- 
ence, and  besides,  by  the  stipulation  above  re- 
ferred to,  the  defendants  contradicted  and  nul- 
lified the  effect  of  the  evidence  showing  that 


there  was  such  a  difference,  and  that  Hood 
had  deliberately  proceeded  to  violate  hid  con- 
tract with  the  refrigerator  company,  by  con- 
tracting with  plaintiff  for  common  brick,  in- 
stead of  kiln-run  brick. 

But  appellant  contends  that  Hood  is  re- 
sponsible to  it  for  the  latent  defect  tn  th& 
bricks,  and  that  it  is  entitled  to  recoup 
against  him  the  amount  of  damage  to  the 
buildings  caused  by  such  defect  We  can- 
not agree  with  appellant  Undoubtedly,  if 
Hood  liad  manufactured  the  brick  himself, 
he  would  then,  so  to  speak,  be  manufacturer 
of  both  the  brick  and  the  buildings,  and 
would  be  liable  for  the  damage  to  the  build- 
ings caused  by  such  latent  defect  in  the 
brick.  But  Hood  did  not  manufacture  the 
brick,  had  no  knowledge  of  the  defect  In 
them,  acted  in  good  faith,  and  exercised  reason- 
able care  and  skllL  No  amount  of  care  and 
skill  would  have  discovered  the  defect  and 
his  contract  was  completed,  and  the  build- 
ing accepted  by  the  refrigerator  company, 
before  the  defect  was  discovered.  Sven 
though  an  article  is  furnished  for  a  particu- 
lar nse.  If  the  vendor  is  not  the  grower  or 
manufacturer,  there  is,  as  a  general  rule,  no 
implied  warranty  against  latent  defects.  The 
vendor  of  provislous  for  immediate  consumi)- 
tion  is  generally  held  to  be  an  exception 
to  this  rule,  and  it  has  sometimes  been 
made  a  question  whether  the  vendor  of  seed 
Is  not  also  such  an  exception.  Caveat  emp- 
tor Is  the  general  rule.  In  Bluett  v.  Os- 
borne, 1  Starkie,  384,  Lord  Ellenborough  held 
the  plaintiff  entitled  to  recover  for  a  bow- 
sprit furnished  by  him  for  a  vessel,  although 
the  bowsprit  turned  out  to  be  defective.  It 
was  apparently  good  when  furnished.  It 
does  not  appear  that  plaintiff  was  the  man- 
ufacturer. In  Gray  v.  Cox,  4  Bam.  Sc  O. 
108,  the  plaintiff  furnished  copper  sheathing 
for  a  vessel  The  copper  contained  a  latent 
defect,  and,  while  the  case  went  off  on  an- 
other point,  stress  was  laid  on  the  fact  that 
plaintiffs  were  cot  the  manufacturers  of  the 
copper.  Jones  v.  Bright  5  Bing.  533,  is  a 
case  quite  similar  In  all  respects,  except  that 
the  seller  ot  the  copper  was  himself  the 
manufacturer,  and  the  court  held  him  liable 
on  an  implied  warranty  against  the  latent 
defect  Some  of  the  Judges  used  language 
which  would  Imply  that  any  seller,  whether 
manufacturer  or  not,  is  liable  on  such  an  Im- 
plied warranty,  but  no  cases  were  cited  to 
sustain  such  dicta.  In  Brown  v.  Edglngton, 
2  Man.  &  G.  279,  the  seller  represented  him- 
self to  be  the  manufacturer  when  he  con- 
tracted to  furnish  the  article.  In.  Shepherd 
V.  Pybus,  3  Man.  &  O.  868,  it  is  said:  "The 
subject  of  the  purchase  was  a  barge  built  by 
the  seller  himself;  and  the  purchaser  had 
had  no  opportunity  of  inspecting  It  In  its 
progress,  and  the  defects  which  were  after- 
wards discovered  were  not  apparent  upon 
inspection,  and  could  only  be  detected  on 
trial"  For  these  reasons,  it  was  held  that 
there  was  an   Implied   warranty   tluit  the 
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barge  was  fit  for  ordinary  use.  In  Jones  t. 
Just,  L.  R.  8  Q.  B.  197,  the  court  laid  down 
five  proposltionB,  covering  different  types  of 
cases,  and.  In  the  fourth,  the  dealer,  as  well 
as  the  mannfacturei.  Is  said  to  be  liable  on 
such  an  implied  warranty  in  a  sale  made  by 
.  him;  but  the  cases  cited  In  support  of  this 
are  the  ones  last  above  cited,  which  do  not 
sustain  the  proposition  that  the  mere  dealer 
Is  liable  on  such  an  Implied  warranty.  The 
case  then  before  the  court  did  not  call  for 
any  decision  on  this  point,  as  It  was  merely 
a  case  of  a  sale  of  goods  to  arrive  in  port, 
and,  when  they  arrived,  they  were  found 
not  to  be  merchantable.  In  Hoe  t.  Sanborn, 
21  N.  Y.  552,  the  cases  were  reviewed  at 
length  by  Seldon,  J.;  and  It  Is  held  that, 
even  where  a  manufacturer  furnishes  an  ar- 
ticle for  a  specific  purpose,  an  implied  war- 
ranty against  latent  defects  can  only  be  held 
to  exist  on  the  ground  that  It  is  presumed 
that  he  or  his  servants,  for  whom  he  Is  re- 
sponsible, knew  of  the  defect  In  White  t. 
Miller,  71  N.  Y.  131,  It  is  said:  "It  was  de- 
cided in  Hoe  T.  Sanborn  that,  upon  a  sale  ot 
a  chattel  by  a  manufacturer,  a  warranty  Is 
Implied  that  the  article  Is  free  from  any 
latent  defect  growing  out  of  the  process  of 
manufacture.  The  rule  is  based  on  the  pre- 
sumed superior  knowledge  of  the  vendor, 
and  there  seems  to  be  the  same  reason  for 
implying  a  warranty  on  sale  of  seed  by  the 
grower."  In  Randall  v,  Newson,  2  Q.  B. 
Dlv.  102,  the  court  held  the  manufacturer  to 
be  an  absolute  insurer  against  all  latent  de- 
fects, and  liable  for  all  damages  caused  by 
such  defects;  and  this  seems  to  be  the  hold- 
ing of  the  court  In  Rodgers  v.  Nlles,  11  Ohio 
St.  4&  We  are  of  the  opinion  that  such  an 
extraordinary  responsibility  Is  not,  by  the 
principles  of  the  law,  imposed  on  the  manu- 
facturer. The  correct  rule  was  applied  In 
Bragg  V.  Morrill,  40  Vt  45,  and  Archdale  t. 
Moore,  10  lU.  565  (approved  in  Kohl  v.  Lind- 
ley,  30  111.  105),  where  It  is  held  that  the 
manufacturer  Is  only  liable  for  failing  to  ex- 
ercise the  proper  degree  of  care  and  skill  in 
the  selection  of  material,  and  In  the  manu- 
facture of  the  same,  and  that  he  impliedly 
warrants  that  he  has  done  this. 

This  disposes  of  the  case,  and  the  order 
•ad  judgment  appealed  from  are  affirmed. 


STATE  ex  rel.  HAGESTAD  v.  StTLLIVAN 
et  al. 

(Supreme  Conrt  of  Minnesota.    Feb.  2,  1807.) 

CossTiTOTioNAL  Law — BpecialL^oislatiox — DbI/- 

EOATIOK  OP  LbOISLATIVB    FoWBR. 

1.  Gen.  Laws  1806,  c.  220,  entitled  "An  act 

to  establish  municipal  courts  in  incorporated 
cities  having  a  population  of  less  tlian  6,000  in- 
habitants." 18  not  an  cct  "regulating  the  affairs 
of  cities,  within  the  meaning  of  section  33,  ar- 
ticle 4,  of  the  constitution,  prohibiting  special 
leKislation  on  certain  subjects. 

2.  The  fact  that  the  taking  effect  of  the  act 
In  a  city  ia  made  contingent  upon  a  vote  of  the 


city  connd'  does  not  constitute  a  delegation  of 

legislative  power. 
(Syllabus  by  the  Court.)  ' 

Application  by  the  state  of  Minnesota,  on 

the  relation  ot  H.  N.  Hagestad,  for  a  writ  of 

prohibition  against  F.  A.  Sullivan  and  others. 

Order  to  show  cause  discharged. 

A.  C.  Willcinson  and  M.  O.  0*Brleii,  for 
plaintifr.  Warner,  Richardson  &  Lawrence, 
for  defendants. 

MITCHELL,  J.  By  its  application  for  an 
absolute  writ  of  prohibition  against  tbe  re- 
spondent Sullivan  to  restrain  him  from  act- 
ing as  judge  of  the  municipal  conrt  of  the 
city  of  East  Grand  Forks,  the  state  challen- 
ges the  constitutionality  of  Geo.  Laws  1805, 
c.  220,  entitled  "An  act  to  establish  munici- 
pal courts  In  Incorporated  cities  having  a  pop- 
ulation of  less  than  5,000  inhabitants."  The 
act  in  question,  after  providing  that  there  Is 
hereby  established  a  municipal  court  in  each 
Incorporated  city  in  the  state  having  a  popu- 
lation of  less  than  6,(X)0,  then  provides  that 
such  court  shall  be  a  court  of  record,  and 
shall  have  Jurisdiction  of  civil  actions  at  law 
where  the  amount  in  controversy  does  not  ex- 
ceed $5(X),  and  shall  have  exclusive  Jurisdic- 
tion of  all  criminal  complaints  and  examina- 
tions, and  trials  of  criminal  cases  arising  or 
triable  within  such  city,  heretofore  triable 
before  a  Justice  of  the  peace,  and  that  its  Ju- 
risdiction shall  be  co-extensive  with  the  lim- 
its of  the  county  in  which  the  city  is  situated. 
It  excepts  from  its  Jurisdiction  the  classes  of 
civil  actions  usually  excepted  In  mnnicipai 
court  acts,  such  as  divorce,  libel,  slander, 
and  the  like,  and  also  actions  Involving  the 
title  to  real  estate.  The  Judge  of  this  court  is 
to  be  elected  by  the  qualified  electors  of  the 
city  at  the  general  city  election.  Any  vacancy 
in  the  office  is  to  be  filled  by  the  governor  of 
the  state.  The  Judge  must  be  a  qualified 
elector  of  the  city,  and  he  is  given  the  gen- 
eral powers  of  Judges  of  courts  of  record. 
The  court  must  be  held  within  the  city.  It  is 
given  full  power  and  authority  to  issue  all 
process,  civil  and  -criminal,  necessary  and 
proper  to  carry  into  effect  the  Jurisdiction  giv- 
en to  It  by  law,  and  its  process  may  be  direct- 
ed for  service  to  any  police  officer,  marshat 
or  constable  of  the  city,  or  to  the  sheriff  of 
the  county.  The  act  prescribes  a  complete 
code  of  procedure  and  practice  in  such  courts. 
Section  7  provides  that  its  Judge  shall  be  the 
chief  magistrate  of  the  city,  and  shall  see 
that  all  the  criminal  laws  of  the  state,  and 
the  ordinances,  laws,  regulations,  and  by- 
laws of  the  city,  are  observed  and  executed. 
The  city  attorney  has  charge  of  the  prosecu- 
tion of  all  criminal  cases  for  violations  of 
city  ordinances,  and  the  county  attorney  of 
those  for  the  violation  of  laws  of  the  state, 
and,  when  the  defendant  is  discharged  or  ac- 
quitted, the  city  Is  to  pay  the  costs  in  the 
former  and  the  county  In  the  latter.  All  ^>- 
peais  from  the  Judgments  or  orders  of  such 
courts  are  taken  to  the  district  court.  In  like 
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•manner  and  subject  to  tlie  same  rules  of 
practice  as  In  appeals  from  Justices  of  the 
peace.  After  thus  providing  In  positive  terms 
for  the  establishment  of  a  municipal  court  In 
every  city  In  the  state  having  a  population 
of  less  than  5,000,  the  act  closes  with  section 
39,  wblcb  gives  rise  to  the  controversy  In 
this  case,  end  which  reads  as  follows:  "Any 
city  in  the  class  mentioned  in  the  title  of  this 
act  which  may  wish  to  avail  itself  of  the  pro- 
vlsiona  of  this  act  shall  do  so  by  a  resolution 
of  Its  common  council,  expressly  accepting 
the  provisions  hereof,  which  resolution  shall 
be  adopted  by  vote  of  four-fifths  of  all  the 
members  of  such  council,  and  be  approved 
by  the  mayor  of  such  city;  and  this  act  shall 
not  apply  to  any  such  city  until  the  adoption 
as  aforesaid  of  such  resolution."  It  Is  urged 
that.  In  view  of  the  option  thus  given  to  each 
dty  whether  the  law  shall  apply  to  It,  the 
act  Is  unconstitutional  because— First,  it  is 
special  legislation  "regulating  the  affairs  of 
cities,"  within  the  meaning  of  section  33,  ar- 
ticle 4,  of  the  constitution  of  the  state;  and, 
second,  that  it  Is  a  delegation  of  legislative 
power  to  the  common  councils  of  cities.  A 
third  and  subsidiary  point,  to  wit,  that  It  la 
an  amendment  of  a  special  act  (the  charter  of 
East  Grand  Forks)  by  a  special  act  is  in- 
cluded in  the  first  point,  and  need  not  be 
separately  considered. 

1.  We  are  of  opinion  that  the  act  In  ques- 
tion is  not  one  "regulating  the  affairs  of 
cities,"  within  the  meaning  of  the  constitu- 
tion. It  will  be  observed  that  the  powers 
and  duties  of  the  courts  provided  for  are 
purely  and  exclusively  Judicial.  They  have 
neither  adminlstratlye  nor  legislative  powers 
in  the  affairs  of  the  municipalities.  It  is  true 
that  the  Judge  is  chosen  by  the  electors  of  the 
city,  and  the  court  is  to  be  held  within  the 
limits  of  the  city,  and  is  doubtless  designed 
for  the  special  convenience  of  Its  inhabitants; 
but  this  does  not,  in  any  proper  sense,  ren- 
der the  Judge  a  municipal  officer  of  the  city, 
or  the  court  a  department  of  its  municipal 
government  Its  Jurisdiction,  within  the  lim- 
itations prescribed,  is  general,  and  not  con- 
fined to  the  city,  or  to  the  inhabitants  of  the 
city.  Although  Inferior  in  rank,  it  is  as  much 
a  court  of  the  state  as  Is  the  district  or  pro- 
bate court  The  fact  that  it  is  given  exclu- 
sive Jurisdiction  of  criminal  cases  under  ei- 
ther state  laws  or  dty  ordinances,  arising  or 
triable  within  the  city,  or  that  its  Judge  Is 
made  the  "chief  magistrate"  of  the  city,  does 
not  affect  the  character  of  the  court,  or  make 
U  a  department  of  the  municipal  government 
It  is  one  of  the  courts.  Inferior  to  the  supreme 
court,  which  the  legislature  Is  authorized  to 
establish  by  section  1,  article  6,  of  the  con- 
stitution of  the  state.  Under  this  section  the 
legislature  had  the  power,  frequently  exer- 
cised, to  establish  a  local  court  for  the  con- 
venience of  a  particular  locality;  as,  for  ex- 
ample, the  courts  of  common  pleas  in  the  cit- 
ies of  St  Paul  and  Minneapolis.  This  they 
could  do  whenever.  In  their  Judgment,  a  ne- 


cessity for  It  arose.  Although  section  33, 
article  4,  of  the  constitution  was  adopted  sub- 
sequently, yet  we  do  not  think  It  has,  or  was 
intended  to  have,  the  effect  of  limiting  the 
power  of  the  legislature,  under  section  1, 
article  6,  to  establish  courts  inferior  to  the 
supreme  court  Ramsey  county  Is  a  Judicial 
district  by  Itself.  The  Judges  of  the  district 
court  are  chosen  by  Its  electors,  and  are  paid 
In  part  out  of  the  county  treasury.  Would  It 
be  claimed  that  an  act  providing  for  addi- 
tional Judges  of  the  district  court  in  that 
county  would  be  an  act  regulating  the  affairs 
of  the  county,  within  the  meaning  of  the  con- 
sntutlon?  Or  would  an  act  changing  the 
time  of  holding  terms  of  the  district  court  in 
a  particular  county  be  a  law  regulating  the 
affairs  of  that  county?  We  think  not  We 
fail  to  see  the  distinction,  in  principle,  be- 
tween this  case  and  the  cases  supposed.  The 
mere  fact  that  In  the  exercise  of  Judicial 
power,  a  municipal  court  is  given  exclusive 
Jurisdiction  of  prosecution  for  violations  of 
municipal  ordinances,  as  already  suggested, 
does  not  alter  the  case.  'A  constitutional  pro- 
vision or  a  statute  must  be  adhered  to  and 
enforced,  whether  it  works  well  or  ill  in  prac- 
tice; but  this  constitutional  inhibition  against 
special  legislation  must  receive  a  reasonable 
and  practical  construction,  and  not  be  given 
a  strained  one,  so  as  to  tie  the  hands  of 
the  legislature  beyond  the  Intention  of  the 
pe<^le,  as  fairly  indicated  by  its  terms.  More- 
over, a  cardinal  rule  in  all  such  cases  is  that 
every  reasonable  doubt  must  be  resolved  In 
favor  of  the  constitutionality  of  a  legislative 
act  Special  circumstances  frequently  create 
a  necessity  for  the  establishment  of  a  local 
court  in  one  locality  which  does  not  exist  In 
others.  It  would  be  very  difficult,  if  not  Im- 
possible, to  meet  all  these  diverse  conditions 
by  a  general  law  of  uniform  operation 
throughout  the  state.  We  could  not  say  that 
the  people,  by  adopting  section  33,  article  4,  In- 
tended to  limit  the  power  of  the  legislature 
to  establish  new  courts  to  the  enactment  of 
general  laws  of  uniform  operation. 

2.  The  remaining  question  is  whether  the 
act  delegates  legislative  power  to  the  city 
councils.  We  have  neither  the  time  nor  the 
Inclination  to  enter  Into  any  extended  dis- 
cussion of  the  much-mooted  question  of  what 
does,  and  what  does  not,  amount  to  a  dele- 
gation of  legislative  power.  One  of  the  set- 
tled maxims  in  constitutional  law  is  that  leg- 
islative power  cannot  be  delegated.  It  must 
be  exercised  by  the  legislature  itself,  to  whom 
alone  the  people  have  conferred  the  power  to 
make  laws.  But  It  Is  equally  well  settled 
that  it  is  not  always  essential  that  a  legisla- 
tive act  must  In  any  event  take  effect  as  law 
after  It  leaves  the  hands  of  the  legislature. 
If  the  law  Is,  In  Its  provisions,  a  complete 
statute  In  other  respects  when  It  leaves  the 
legislature.  Its  taking  effect  may  be  made 
conditional  upon  some  subsequent  event 
When  that  'event  happens,  the  statute  takes 
effect,  and  becomes  the  law,  by  force  of  leg- 
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■  Islative  actlan,'  as  fnlly  as  If  they  had  on- 
conditlonally  fixed  the  time  when  it  should 
take  effect  Such  a  law  Is  not  Incomplete. 
The  only  matter  not  absolutely  determined 
by  the  legislature  la  the  expediency  of  its  go- 
ing Into  operation,  and  that  is  made  contin- 
gent upon  the  happening  of  a  certain  event, 
or  the  existence  of  certain  circumstances. 
There  are  certain  subjects  of  such  a  charac- 
ter that  the  operation  of  laws  in  respect  to 
them  peculiarly  affect  certain  localities.  In 
such  case  the  willingness  of  the  ^unties  con- 
cerned to  accept  the  law  or  avail  themselves 
of  its  provisions  Is  often  made  the  contingen- 
cy upon  which  Its  operation  is  made  to  de- 
pend. This  municipal  court  act  Is  of  that 
character,  and  the  legislature  might  proper- 
ly make  its  operation  in  a  particular  city  con- 
tingent upon  the  happening  of  some  event  or 
the  doing  of  some  act  which  would  Indicate 
the  desire  of  its  Inhabitants  to  avail  them- 
selves of  the  provisions  of  the  law.  The  leg- 
islature Itself  has  declared  what  the  law 
shall  be  when  It  takes  effect,  and  also  upon 
what  contingen(7  A  shall  take  effect,  and 
when  that  contingency  happens  it  takes  ef- 
fect l?y  force  of  the  legislative  wilL  This 
does  not  amount  to  a  delegation  of  legislative 
power.    Order  to  show  cause  discharged. 


SAGE  V.  RUDNICK. 
(Supreme  Court  of  Minnesota.    Feb.  2,  1887.) 
Appeal  —  Conci.usivbwbss  ot  Cbrtificatb  —  Ad- 

VBBSC  PoaSESHIOX — AcKNOWLEnOMENT  OV 

Title  — AOCEPTINO  Lsasb. 

1.  The  certificate  of  the  trial  court  that  the 
settled  case  contains  all  the  evidence  is  not  con- 
trolling, when  the  c<iBe  itself  shows  the  con- 
trary. When  the  statute  of  limitation  has  run 
in  favor  of  a  disaeisor,  no  subsequent  acknowl- 
edgment of  the  former  owner's  title,  except  by 
deed  sufficient  to  pass  title  to  land,  will  divest 
the  title  acquired  by  adverse  possession. 

2.  But  an  acknowledgment  by  the  disaeisor  of 
the  record  or  paper  title,  as  by  accepting  a  lease 
from  the  owner  of  it,  is  in  the  nature  of  an  ad- 
mission that  he  had  no  title,  and  is  competent 
evidence  tending  to  prove  that  his  possession 
was  not  adverse. 

(Syllabus  by  Lhe  Criurt) 

Appeal  from  district  court.  Swift  county; 
Gorham  Powers,  Judge. 

Action  by  Russell  Sage,  as  assignee  of  the 
Hastings  &  Dakota  Railway  Company, 
against  Andrew  Rudnlck.  Verdict  for  def  aid- 
ant From  an  order  refusing  a  new  trial, 
plaintiff  appeals.     Reversed. 

Owen  Morris,  Lyndon  A.  Smith,  and  A.  D. 
Countryman,  for  appellant  T.  F.  Young  and 
S.  H.  Hudson,  for  respondent 

MITCHELL,  3.  Ejectment  The  plalnOff 
claimed  under  record  title  from  the  United 
States.  The  defendant  claimed  title  by  ad- 
verse possession.  In  support  of  bis  claim 
plaintiff  introduced  In  evidence  (1)  a  certified 
copy  of  an  approved  list  of  lands  granted 
to  the  state  by  the  act  of  July  4,  1866,  to 


aid  in  the  constmctlon  of  the  Hastings  & 

Dakota  Railroad;  (2)  a  trust  deed  from  the 
railroad  company  to  the  plaintiff;  (3)  a  deed 
from  the  state  to  the  plalntltf,  as  assignee  In 
trust  for  the  railroad  company.  The  defend- 
ant makes  the  point  that,  while  It  appears 
that  such  documents  were  introduced  in  evi- 
dence, they  are  not  made  a  part  of  tbe  set- 
tled case,  and  therefore  the  record  does  not 
show  that  plaintiff  established  any  title  In 
himself.  The  point  Is  not  well  taken.  The 
record  states  that  the  certified  list  was  of- 
fered "with  special  reference  to  the  lands  !n 
this  case,"  and  the  only  objection  made  to 
It  was  that  it  was  not  properly  certified. 
The  deed  from  the  state  to  plaintiff  was  re- 
ceived without  objection,  and  the  record 
states  that  it  was  a  deed  of  the  lands  cer- 
tified in  the  approved  list  previously  intro- 
duced. The  court  charged  the  Jury  tbat  the 
documents  introduced  by  the  plalnttCf  show- 
ed that  he  was  the  owner  of  the  land  unless 
the  defendant  tad  acquired  title  by  adverse 
possession.  To  this  Instruction  the  defend- 
ant took  no  exception. 

The  assignments  of  error  based  on  the  al- 
leged Insufficiency  of  the  evidence  cannot  be 
considered.  While  the  Judge  certifies  that 
the  case  contains  all  the  evidence,  yet  the 
case  itself  shows  that  It  does  not  A  certain 
plat  or  map  of  the  land  was  Introduced, 
which  is  not  In  the  record.  Much  of  the  tes- 
timony of  the  witnesses  as  to  tbe  topography 
of  tbe  land,  and  the  parts  of  It  which  defend- 
ant or  his  father  broke  up  and  pnt  under 
cultivation  at  different  times,  was  given  with 
reference  to  this  map,  and  is  wholly  unintel- 
ligible without  it  Acker  Post  v.  Carver,  23 
Minn.  567;  Larson  v.  Railroad  Co.,  S3  Minn. 
20,  21  N.  W.  836. 

There  is,  however,  one  error  presented  by 
tbe  record  on  account  of  which  a  new  trial 
must  be  granted.  On  February  20,  1S94.  tbe 
defendant  accepted  from  plaintiff  a  lease  of 
the  premises  for  a  term  ending  October  1st  of 
the  same  year.  The  court  at  first  admitted 
tbe  lease  in  evidence,  but  afterwards  with- 
drew it  entirely  from  the  consideration  of 
the  Jury,  on  the  ground  that  it  was  immate- 
rial, for  the  reason  that,  if  defendant  bad 
acquired  title  at  all  by  adverse  possession, 
he  must  have  done  so  before  this  lease  was 
made.  The  court,  doubtless,  had  In  mind 
the  proposition  that  if  the  statute  bad  al- 
ready run,  so  as  to  toll  plaintiffs  title,  and 
vest  title  In  the  defendant,  no  subsequent 
recognition  of  plalntitrs  title,  except  by  deed 
or  other  Instrument  sufficient  to  pass  an  es- 
tate or  interest  In  land,  would  divest  defend- 
ant's title.  This  Is,  doubUess,  true.  It  is 
only  a  recognition  of  the  owner's  title  while 
the  occupant's  rights  are  Inchoate,  and  be- 
fore the  statute  has  run  In  his  favor,  that 
wlU  break  the  continuity  of  an  adverse  pos- 
session. Wood,  LIm.  8  270;  Sailor  v.  Uert- 
zogg,  2  Pa.  St  182.  There  are  a  few  au- 
thorities to  the  contrary,  holding  that  an  ac- 
Imowledgment  of  the  former  owner's  title 
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«fter  the  atatnte  has  nm  has  the  same  effect 
as  an  acknowledgment  of  a  debt  barred  by 
statute.     Cook  t.   tong,  27   Ga.  280;   Long 
v.  Yoong,  28  Ga.  130.     But  they  fall  to  dls- 
tinguisb  between  a  case  where  the  statate 
merely  bars  the  remedy,  and  a  case  where 
It  extinguishes  the  right  of  property  and 
vests  title  In  the  adverse  holder.    But,  while 
the  acceptance  of  this  lease  would  not  divest 
defendaut's  title  if  he  had  already  acquired 
It,  yet  it  was  In  the  nature  of  an  admission 
that  he  had  no  title,  and  was  competent  and 
very  material  evidence  tending  to  show  that 
he  was  not  holding  adversely  to  the  party 
from  whom  he  accepted  the  lease.    To  es- 
tablish title  by  prescription.  It  was  just  as 
necessary  for  defendant  to  prove  that  bis  pos- 
session was  adverse, — that  is,  with  intent  to 
claim  and  hold  the  land  as  against  the  plain- 
tiff,—as  it  was  to  prove  that  It  was  continu- 
ous and   exclusive.    His  occupancy   might 
have  been  merely  with  Intent  to  wait  for  the 
owner  to  sell,  or  until  he  was  able  to  buy. 
The  admission  involved  In  the  acceptance  of 
the  lease  was  competent  evidence  as  to  the 
character  of  his  possession,  whether  made 
before  or  after  the  time  the  statute  would 
bave  nm,  had  the  possession  been  adverse. 
The  court  ought  to  have  submitted  it  to  the 
consideration  of  the  Jury  under  proper  In- 
structions.    Baldwin  y.  Temple,  101  Cal.  396, 
35  Pac.  100&     If  the  evidence  had  been  con- 
clusive that  the  statute  had  run  before  this 
lease  waa  accepted,  the  ruling  of  the  court 
would  no^  have  been   error;   bnt  the  evi- 
-dence  was  at  least  not  conclusive  upon  ei- 
ther the  fact  of  possession  or  the  character 
of  It,  and  the  admission  involved  in  the  ac- 
ceptance of  <he  lease  might  have  turned  the 
scale. 

Counsel  have  not  raised  or  discussed  the 
<luestion  whether  the  familiar  doctrine  that 
a  tenant  cannot  dispute  his  landlord's  title 
bas  any  application  to  the  case,  inasmuch  as 
tbe  defendant  was  already  in  possession. 
Therefore  we  have  not  considered  the  ques- 
tion.    Order  reversed. 


8TRBISSGUTH  v.  OHIB  et  al. 

<Supreme  Court  of  Minnesota.    Feb.  2,  1897.) 

CBA.sau  OF  County  Seat  —  Compbtino  Pbtitiom 

— Injunction. 

1.  Wheie  a  petition  for  the  change  of  a  coun- 
ty seat,  in  due  form,  and  in  fact  containing  the 
required  number  of  siffnatnres,  has  been  pre- 
sented, no  competing  petition  can  be  receiv- 
ed or  acted  on  until  an  eleption  has  been  held 
on  the  first  petition,  and  until  the  expiration  of 
five  years  thereai'ter,  or  until  it  has  been  with- 
drawn without  an  e.ection. 

2.  Injunction  will  lie  to  prevent  unanthorized 
action  by  the  board  of  county  commissioners 
and  county  auditor  on  such  second  petition. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sibley  county: 
Krancis  Cadwell,  Judge. 

Action  by  Theodore  Streissguth  against 
John  Oelb  and  others.    Judgment  for  plain- 


tiff.    From  an  order  refusing  to  vacate  a  tem- 
porary Injunction  defendants  appeal.  Affirmed. 

Geo.  A.  McKenzle  and  Somerville  Sc  Olsen, 
for  appellants.  McClelland  &  TilTt,  John 
liind,  and  P.  A.  Cosgrove^  for  respondent 

MITCHELL,  J.  In  December,  1895,  pur- 
suant to  laws  1S89,  c.  174,  a  petition  (in  due 
form  and  signed  by  the  required  number  of 
legal  voters)  for  the  change  of  the  county  seat 
of  Slbl^  county  to  the  village  of  Arlington 
was  presented  to  and  filed  with  the  county 
auditor.  When  the  board  of  county  commis- 
sioners met,  in  January,  1896,  to  act  on  this 
petition,  as  provided  by  section  2  of  the  stat- 
ute referred  to,  they  erroneously  and  unlaw- 
fully struck  off  the  names  of  144  persons, 
which  left  less  than  the  required  number  of 
signers  on  the  petition.  In  mandamus  pro- 
ceedings against  the  board  judgment  was 
rendered,  in  March,  1896,  requiring  them  to 
reconvene,  count  tbe  names  thus  unlawfully 
stricken  off,  and  file  a  new  certificate.  From 
this  judgment  the  board  appealed,  and  this 
appeal  was  pending  when  this  action  was 
brought,  but  the  judgment  has  since  been 
afllrmed.  State  v.  Gelb  (Minn.)  68  N.  W. 
1081.  In  April,  1896,  and  while  this  appeal 
was  pending,  another  petition  waa  presented 
to  the  county  auditor,  praying  for  the  change 
of  the  coun^  seat  to  tbe  village  of  Gaylord. 
Pursuant  to  notice  given  by  the  county  au- 
ditor, the  board  of  county  commissioners  met 
Aiirll  21,  1896,  and  were  about  to  take  action 
on  this  petition,  and  file  their  certificate  of 
the  number  of  signatures  lawfully  attached, 
upon  which,  when  made,  the  county  au- 
ditor threatened  to  fix  a  time  for  holding  an 
election  thereon.  Thereupon  the  plaintiff 
brought  this  action  to  enjoin  the  board  and 
the  auditor  from  taking  such  proposed  action. 

The  statute  provides  that  a  petition  for  the 
change  of  county  seat  must  be  signed  by  legal 
voters  to  a  number  equal  to  not  less  than 
60  per  cent  of  the  whole  number  voting' at 
the  last  general  election.  There  could  not 
well  be  two  competing  petitions  of  this  kind 
at  the  same  time.  The  statute  further  pro- 
vides, where  a  special  election  has  been  held 
for  the  change  of  a  county  seat  no  petition 
for  a  change  shall  be  received  and  filed,  and 
no  proceedings  had  upon  such  petition,  until 
the  expiration  of  five  years  from  the  date  of 
snch  special  election;  also,  that  no  special 
election  shall  be  called  for  voting  upon  the 
question  of  cbanging  any  county  seat  to  more 
than  one  place  at  the  same  time.  It  is  clear, 
from  these  provisions,  that  when  a  petition  in 
due  form,  and  In  fact  containing  the  signa- 
tures of  tbe  required  number  of  voters,  is  pre- 
sented, it  has  the  exclusive  right  of  way,  and 
no  other  petition  can  be  received  or  acted 
on  until  an  election  is  held  upon  it  and  until 
the  expiration  of  five  years  thereafter,  or 
until  it  has  been  withdrawn  without  an  elec- 
tion; also,  that  the  board  of  county  commis- 
sioners cannot  prevent  or  change  this  result 
by  unlawfully  striking  names  from  tbe  flnt 
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petition,  or  by  delaying  an  election  upon  It 
by  taking  an  appeal.  Upon  the  facts  alleged 
as  above  In  the  complaint,  the  board  of  coun- 
ty commlsslonerB  had  no  authority  to  take 
action  on  this  second  petition;  neither  would 
the  county  auditor  have  any  authority  to 
call  an  election  on  any  certificate  which  the 
board  might  file.  Injunction  will  lie  to  pre- 
vent such  proposed  Illegal  action.  Todd  v. 
Rustad,  43  Minn.  600,  46  N.  W.  73.  Order 
affirmed. 


TOWLE  V,  STARZ. 
(Supreme  Court  of  Minnesota.     Feb.  2,  1897.) 

Cebtificatb  op  Deposit — Construction — Demand 
at  Patmbst — LiABrLiTir  op  Indorsek. 
The  defendant  was  sned  as  Indorser  on  the 
following  certificate  of  deiiosit:  "The  Bank  of 
Zumbrota.  Zumbrota,  llinn.,  July  27,  1893. 
J.  J.  Starz  hag  deposited  in  this  bank  two  thou- 
sand dollars,  payable  to  the  order  of  himself  on 
the  return  of  this  certificate  properly  indorsed, 
with  interest  at  four  per  cent.  To  be  left  six 
months.  No  interest  after  maturity.  Not  sub- 
ject to  check.  [Signed]  E.  V.  Canfield,  Cash- 
ier." Held,  that  this  was  a  "time,"  and  not  a 
"demand,"  certificate;  -that  payment  was  de- 
maudable  at  the  expiration  of  six  months,  and, 
as  between  the  holder  and  the  indorser,  it  ma- 
tured at  that  date;  that,  to  hold  the  indorser,  it 
should  have  been  presented  for  payment  on  the 
Inst  day  of  grace,  January  30,  ISiM.  Buck,  J., 
dissenting. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Goodhue  coun- 
ty; W.  C.  Wllliston,  Judge. 

Action  by  Daniel  H.  Towle  against  J.  J. 
Starz.  Verdict  for  defendant.  From  an  or- 
der refusing  a  new  trial,  plaintlCF  appeals. 
Affirmed. 

F.  M.  Wilson  and  Wilson  &  Foot,  for  appd- 
lant.   J.  C  McClure,  for  respondent 

MITCHELL,  J.  The  defendant  was  sued 
as  indorser  of  the  following  Instrument:  "The 
Bank  of  Zumbrota.  Zumbrota,  Minn.,  July 
2Tth,  1893.  J.  J.  Starz  has  deposited  In  this 
bank  two  thousand  dollars,  payable  to  the 
order  of  himself  on  the  return  of  this  cer- 
tificate properly  indorsed,  with  interest  at 
four  per  cent  To  be  left  six  months.  No  in- 
terest after  maturity.  Not  subject  to  check. 
B.  V.  Canfield,  Cashier."  The  certificate 
was  presented  at  the  bank  for  payment  on 
January  31,  1894,  and  notice  of  dishonor  giv- 
en to  the  defendant  on  the  same  day.  The 
only  question  is  whether  the  demand  was 
seasonably  made,  so  as  to  hold  the  indorser. 
The  court  below  held  that  It  should  have 
been  made  on  January  30th,  and  hence  was 
one  day  too  late.  According  to  Mitchell  v. 
Baston,  37  Minn.  335,  33  N.  W.  910,  if  It  had 
been  a  demand  certificate  (no  time  of  pay- 
ment being  specified).  It  would  fail  within 
the  60-day  limitation  fixed  by  Gen.  St  1894,  ( 
2231,  and  would  have  been  seasonably  pre- 
sented any  time  within  60  days  after  its  date. 
But  this  was  a  "time,"  and  not  a  "demand," 
certificate,  and  the  section  cited  has  no  ap- 


plication. The  provision  that  the  money  was 
"to  be  left  six  months,"  emphaslEed  ^ay  the 
word  "maturity"  In  the  sul>sequent  provision, 
which  refers  to  the  expiration  of  six  months, 
clearly  means  that  the  certificate  was  not 
payable  until  the  expiratioa  of  that  tlmei  It 
must,  therefore,  be  construed  as  If  It  read 
payable  "six  months  after  date."  Whether  a 
special  demand,  accompanied  by  a  return  or 
tender  of  the  certificate,  would  be  necessary 
before  an  action  could  be  brought  against  the 
bank.  Is  entirely  foreign  to  the  question  be- 
fore us.  Payment  was  demandable  a.t  the 
expiration  of  six  months,  and,  as  between  the 
bidder  and  Indorser,  the  certificate  matured 
at  that  date.  Demand  should  have  been 
made  on  the  last  day  of  grace,  which  was 
Januaiy  30th.    Order  affirmed. 

BUCK,  J.  I  dissent  The  words  **to  be 
left  six  months,"  found  In  the  instrument 
Is  a  limitation  upon  the  right  of  the  holder 
to  demand  payment  until  the  expiration  of 
that  time.  His  power  to  make  a  lawful  de- 
mand was  suspended  during  this  dnne.  When 
the  money  was  deposited.  It  became  the  prop- 
erty of  ttie  bank,  and  It  became  the  debt- 
or of  the  depositor  to  the  amount  stated  in 
the  certificate.  If  left  longer  than  six 
months,  it  would  not  draw  interest  after  that 
time,  unless  a  demand  was  made  for  Its  imy- 
ment,  and  refusal  to  pay,  because  It  Is  ex- 
pressly stipulated  that  it  shall  not  draw  In- 
terest after  maturity.  The  Insertion  of  the 
words  "to  be  left  six  months"  Is  a  wise  pro- 
vision on  the  part  of  the  bank,  and  doubtless 
adopted  as  a  precautionary  measure  against 
runs  upon  banks  in  times  of  great  panics. 
And,  thus  limiting  the  time  wltlnn  which  Its 
payment  could  not  be  enforced,  it  guards 
against  paying  Interest  upon  instruments 
running  for  a  long  time.  To  avoid  the  neces- 
sity of  hunting  up  a  deposit  creditor,  the  cer- 
tificate provides  that  It  shall  be  paid  to  the 
order  of  the  depositor  himself  on  the  return 
of  the  certificate  properly  Indorsed.  Of 
course,  the  certificate  may  be  .legally  sold 
and  indorsed,  and  returned  by  the  assignee 
or  lawful  owner  and  holder.  Now,  while  pay- 
ment of  the  certificate  in  question  was  sus- 
pended for  the  period  of  six  months  from  the 
time  the  money  was  left  with  the  bank,  it 
was  not  payable  until  presented,  and  demand 
made  for  Its  payment  I  think  that  this  was 
the  Intention  of  the  parties  to  be  determlnetl 
from  the  face  of  the  instrument  It  was  left 
six  months,  but  if  left  longer.  It  was  not 
to  draw  Interest  Money  is  frequently  de- 
posHed  in  ttanks  for  better  security  In  keep- 
ing, sometimes  without  drawing  interest  but 
often  drawing  more  or  less  interest;  and  I 
believe  It  to  be  a  sound  principle  that  such 
certificates  of  deposit  should  be  deemed  pay- 
able only  upon  presentation  and  demand  of 
payment  except  perhaps.  In  cases  where  the 
certificate  Is  lost;  and  wliat  coarse  should  In 
such  event  be  pursued  I  express  no  opinion. 
This  would  bring  the  certificate  In  question 
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wltUn  th«  provisions  of  Gen.  St  1884,  f  2231, 
whlcli  reads  as  follows:  "Upon  a  promlsaoiy 
note  payable  on  demand  a  demand  made  at 
the  expiration  ot  sixty  days  from  the  date 
thereof  without  grace,  or  at  any  time  within 
that  term,  shall  be  deemed  to  be  made  with- 
in a  reasonable  time;  and  any  act,  neglect, 
or  other  thing,  which  by  the  rules  of  law 
and  the  cnartoms  of  merchants,  is  deemed 
equivalent  to  a  presentment  and  demand  on  a 
note  payable  at  a  fixed  time  or  which  would 
dispense  with  such  presentment  and  demand, 
if  it  occurs  at  or  within  said  term  of  sixty 
days,  shall  be  deemed  a  dishonor  thereof, 
and  shall  authorize  the  holder  of  such  note  to 
give  notice  of  the  dishonor  to  the  endorser  as 
upon  a  presentment  to  the  promisor,  and  his 
refusal  or  neglect  to  pay  the  same.  No  pre- 
sentment of  such  note  to  the  promisor  and 
demand  of  payment  shall  charge  the  endors- 
er, unless  made  on  or  before  the  last  day  of 
said  term  of  sixty  days."  A  demand  could 
not  be  made  until  the  expiration  of  six 
months,  but  from  that  date  there  remained 
sixty  days  in  which  the  certificate  might  be- 
come dishonored  by  presentation,  demand, 
and  notice  of  nonpayment.  This  was  done 
in  the  case  at  bar,  at  nearly  the  earliest  mo- 
ment possible.  The  plaintiff  therefore  was 
entitled  to  maintain  his  action  upon  the  facts 
appearing  tn  the  record,  and,  as  the  trial 
court  erred  In  Its  ruling,  the  order  denying 
the  motion  tot  a  new  trial  ought  to  be  re- 
versed. 


COOK  T.  PARKER. 
(Supreme  Court  of  Minnesota.     Feb.  2,  1897.) 

LbASB  —  CONSTRDOnOIf  —  FORFBITOSC  —  Satisfao- 
TJON. 

By  a  lease  for  a  term  of  years  the  lessee 
covenanted  to  pay  an  annual  rental,  and  all 
taxes  and  asseasments  on  the  demised  prem- 
ises. It  was  covenanted  that  the  lessees  might, 
at  any  time  within  60  days  next  preceding  the 
expirntion  of  the  term,  remove  any  buildings 
placed  by  them  on  the  premises,  provided  that 
they  riiould  have  then  paid  all  rent  and  taxes 
due  or  to  accrue  up  to  the  end  of  the  term.  A 
right  of  re-entry  in  case  of  nonpayment  of  rent 
or  taxes  was  reserved,  and  one  of  the  conditions 
of  the  lease  was  that,  if  the  lessees  should  de- 
fault for  90  days  in  the  payment  of  rent  or 
taxes,  the  lease  should  be  terminated,  and  all 
riphts  of  tlie  lessees  under  it  forfeited,  and  the 
buildings  become  the  property  of  the  lessor. 
The  lessees  went  into  possession  and  erected 
buildings  worth  $11,000.  The  assignees  of 
the  lessees  having  defaulted  in  the  payment 
of  rent  and  taxes,  the  lensor  brought  an  action 
against  them,  aslsing  that  the  amount  due  for 
rent  and  taxes  be  ascertained  by  the  court,  and 
a  time  fixed  within  which  it  should  be  paid,  and 
that,  if  not  paid  within  the  time  fixed,  all  rights 
of  the  assignees  under  the  lease  and  to  the 
buildings  be  adjudged  terminated.  He  ob- 
tained judgment  as  prayed  for,  the  amount  due 
him  for  rent  and  taxes  being  adjudged  to  be 
$5,300,  and  the  time  within  which  it  should  be 

Eaid  fixed  at  two  months.  The  assignees  not 
aving  paid  within  the  time  fixed,  the  lessor 
obtained  a  final  decree  adjudging  their  interest 
under  the  lease  and  in  the  buildings  terminat- 
ed. Under  this  judgment  he  took  and  stiU  re- 
tain* possession  ot  the  premises  and  the  build- 


ings. Bdd  that,  bv  bringing  this  action,  the 
lessor  waived  a  strict  forfeiture,  and  his  right 
of  entry  under  the  terms  of  the  lease,  and  elect- 
ed to  assume  the  position  of  one  who  applies 
for  and  obtains  a  strict  foreclosure  of  a  mort- 
gage or  other  lien,  which  operates  to  satisfy  the 
debt  pro  tanto,  and  hence  he  must  be  deemed  to 
have  accepted  the  unexpired  term  of  the  lease 
and  the  buildings  erected  by  the  lessees  in  full 
satisfaction  of  his  claim  for  rent  and  taxes. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  Levi  L.  <3ook  against  Hazen  M. 
Parker,  recelvw  at  the  Llljengren  Furniture 
&  Lumber  Company,  insolvent  to  recover 
the  amount  of  taxes  payable  under  a  lease. 
Judgment  was  ordered  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Shaw,  Gray,  Lancaster  &  Parker,  f^  ai>- 
pellant.     Ripley  &  Brennan,  for  respondeat 

MITCHBLL,  J.  The  material  facta  may 
be  stated  thus:  In  January,  1886,  the  plain- 
tiff, as  lessor,  and  others,  as  lessees,  ex- 
ecuted a  lease  for  the  term  of  10  years,  by 
the  terms  of  wblcb  the  lessees  covenanted 
to  pay  an  annual  rental,  and  all  taxes  and 
assessments  on  the  demised  premises.  It 
was  covenanted  in  the  lease  that  tbe  lessees, 
their  heirs  or  assigns,  might  at  any  time 
within  60  days  next  preceding  the  expira- 
tion of  the  term,  remove  any  buildings  placed 
by  them  upon  the  premises,  provided  they 
should  have  then  paid  all  rents  and  taxes 
due  or  to  accrue  up  to  the  expiration  of  the 
term.  One  of  the  conditions  expressed  In 
the  lease  was  that  if  the  lessees  or  their 
assigns  should  default  for  90  days  in  the 
payment  of  rents  or  taxe^,  the  lease  should 
become  ended  and  determined,  and  all  rights 
of  the  lessees  under  it  forfeited  and  lapsed, 
as  fully  as  if  it  had  expired  by  lapse  of  time, 
and  all  buildings  on  the  premises  become 
the  property  of  the  lessor,  who  should  have 
at  once  the  right  of  re-entry  to  the  same  as 
if  the  term  of  the  lease  had  expired.  The 
lessees  assigned  to  the  Llljengren  Flimlture 
&  Lumber  Company,  which  went  into  pos- 
session, and  erected  buildings  of  the  value 
of  $11,000,  and  subsequently  executed  two 
mortgages  on  their  leasehold  Interest  In 
May,  1890,  the  plaintiff,  as  receiver  in  in- 
solvency of  the  furniture  and  lumber  com- 
pany, took  possession  of  tbe  premises,  and 
so  remained  until  Maroh,  1891,  when  he 
was  required  to  surrender  ixMsesslon,  and 
account  for  what  rents  he  had  received  to 
a  special  receiver,  appointed  in  a  foreclo- 
sure suit  instituted  by  Barrett  and  "Veaaie, 
the  mortgagees  of  the  furniture  and  lumber 
compaiiy.  This  special  receiver  remained  In 
I>osse88ion  until  these  mortgagees  acquired 
title  under  the  foreclosure  sale,  when  they 
went  Into  possession  as  assignees  of  the 
lessees.  In  January,  1898,  the  plaintiff  com- 
menced an  action  against  Barrett  and  Veazie, 
setting  up  the  terms  of  the  lease,  alleging 
a  default  in  the  payment  of  rent  due  Sep- 
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tember  1,  1892,  and  of  taxes  for  several 
jears,  Including  those  for  1890,  and  asking 
tbat  the  court  find  the  amount  due  from 
them  on  account  of  unpaid  rent  and  taxes, 
-and  fixing  the  time  within  which  the  amount 
so  found  due  should  be  paid  to  plaintilT, 
and  that,  In  case  such  amuunt  was  not 
paid  within  the  time  fixed,  all  rights  of 
Barrett  and  Veazle  to  the  premises  and  build- 
ings thereon  should  be  terminated.  Judg- 
ment was  rendered  in  accordance  with  the 
prayer  of  the  complaint,  adjudging  the 
amount  due  the  plaintiff  for  rent  and  taxes. 
Including  taxes  for  1S90,  to  be  $5,248,  and 
-fixing  the  time  within  which  it  should  be 
paid  at  two  months.  Barrett  and  Veazle 
having  failed  to  pay  the  amount,  the  plain- 
tiff, after  the  expiration  of  the  two  months, 
■obta^ed  a  final  decree  adjudging  that  all 
their  rights  under  the  lease  in  the  premises 
and  the  buildings  thereon  were  terminated 
«nd  annulled.  Thereupon  plaintiff,  under 
■and  pursuant  to  this  Judgment,  took,  and 
-still  retains,  popsession  of  the  premises  and 
the  buildings  thereon  erected  by  the  lessees, 
which  were  worth  111,000.  Plaintiff  subse- 
-guently  brought  this  action  against  the  de- 
fendant to  recover  the  amount  of  taxes  on 
the  leased  premises  for  the  year  during  which 
idaintiff  was  in  possession  as  receiver,  upon 
the  theory  that  he  had  accepted  and  adopted 
the  lease  as  assets  of  the  estate  of  his  in- 
-flolvent,  and  thereby  rendered  himself  liable 
-on  bis  covenants. 

Conceding  the  law  to  be  with  the  plain- 
tiff on  all  other  points,  there  is,  in  our 
opinion,  one  conclusive  reason  why  he  cannot 
maintain  this  action.  We  may  assume, 
without  deciding,  that,  if  plaintiff  had  stood 
on  his  right  of  re-entry  under  the  lease,  such 
re-entry  would  not  have  extinguished  a  right 
•of  action  which  had  previously  accrued  for 
rent  or  for  taxes.  But  this  was  not  what 
he  did.  He  waived  the  forfeiture  and  right 
■of  entry  under  the  lease  by  bringing  a  suit 
for  equitable  relief  In  the  nature  of  a  strict 
foreclosure  of  an  equitable  lien  or  mortage 
«n  the  defendant's  leasehold  Interest  for  the 
unpaid  rent  and  taxes.  Having  elected  to 
resort  to  such  a  remedy,  we  think-  he  oc- 
cupies the  same  position  as  a  mortgagee 
who  seeks  and  obtains  a  strict  foreclosure, 
which  operates  to  satisfy  the  debt  pro  tanto. 
In  this  case  the  claim  for  rent  and  taxes 
was  wholly  satisfied,  because  the  court  finds 
tbat  the  buildings  erected  by  the  lessees 
were  worth  more  than  double  the  amount 
of  plaintiffs  claim.  Plalntlflrs  contention, 
that  this  Judgment  was  merely  a  Judicial 
determination  that  there  was  a  forfeiture 
and  right  of  entry  under  the  lease,  eannot 
be  maintained.  The  action  was  not  brought 
-on  any  such  theory,  nor  was  the  relief  asked 
for  and  granted  consistent  with  It  Had 
plaintiff  merely  asserted  his  right  of  re- 
-entry,  the  tenants  would  have  had,  under 
the  statute,  six  months  within  which  to  re- 
instate the  lease  and  regain  possession  by 


paying  the  amount  of  rent  and  taxes  In  ar- 
rear.  Gen.  8t  1894,  §  5865.  The  Ume  fixed 
by  the  Judgment  within  which  the  tenanu 
might  pay  up  was  fixed  at  only  two  months. 
We  need  not  Inquire  whether  sncb  a  Judg- 
ment was  a  proper  one  It  was,  at  most 
merely  erroneous,  and  not  void.  No  new  trial 
is  necessary.  The  findings  of  fact,  wbicb 
are  not  assailed,  entitle  the  defendant  to 
judgment  The  cause  is  remanded,  -witli  di- 
rections to  the  court  below  to  amend  its 
conclusions  of  law,  and  order  Judgment  for 
the  defendant 


RAY  T.  LEWIS  et  aL 
(Supreme  Court  of  MlDneeota.    Feb.  2,  1897.) 
BasAoa  or  Contbact  — DaMagbs  — Oarxishkb— 

LtABILITT  VOK   ISTBKE8T. 

1.  BM,  that  the  evidence  was  not  sach  as  t» 
require  an  assessment  of  defendant's  damages, 
for  breach  of  a  contract  at  a  greater  sam  thao 
that  awarded  by  the  trial  court 

2.  The  rule  that  a  garnishee  is  not  diarge- 
abie  with  interest  (aa  damages  for  the  deten- 
tion of  money),  while  he  Is,  by  the  operatioa 
of  an  attachment  restrained  from  making  pay- 
ment applies  only  where  he  stands  in  all  re- 
spects as  a  mere  stakeholder,  ready  and  willLnc 
to  pay  to  whomsoever  the  court  directs,  anJ 
not  where  he  assumes  the  attitude  of  a  liti- 
gant 

(SyUabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Robert  D.  Russell,  Judge. 

Action  by  James  R.  Ray,  as  receiver  of  the 
Columbia  Fire  Insurance  Company  of  Amer- 
ica, against  George  R.  Lewis  and  others. 
Judgment  for  plaintiff.  From  the  order  of 
Judgment  defendants  appeaL   Affirmed. 

Oimuan,  Willard  A  WlUard,  fm:  appellaata. 

WUlIam  W.  Bartlett  for  respondent 

MITCHELL,  J.  The  plaintiff,  as  receiver 
of  the  Columbia  Fire  Insurance  Company. 
brought  this  action  to  recover  from  defend- 
ants an  amount  alleged  to  be  due  from  them 
to  the  insurance  company  for  premlnms  re- 
ceived by  tbem  aa  Its  agents  under  the  con- 
tract (Exhibit  B  of  the  complaint).  The  de- 
fendants set  up  two  defenses, — one  on  the 
merits,  and  the  other  in  at>atement  The 
first  was  damages  (to  an  amount  in  excess 
of  plaintiff's  claim)  caused  by  a  breach  by 
the  insurance  company  of  the  contract  (Ex- 
hibit B),  the  breach  consisting  of  the  In- 
solvency and  assignment  of  the  company  Id 
February,  1894  (Exhibit  A  of  the  complaint). 
The  plea  In  abatement  was  that  tbe  de- 
fendants had  been  garnished  by  creditors  of 
the  insurance  company.  The  court  found 
"that  by  reason  of  the  assignment  of  said  in- 
surance company,  and  the  consequent  breach 
of  its  contract  with  the  defendants,  they  suf- 
fered loss  to  the  extent  of  six  hundred  dol- 
lars." The  court  deducted  this  sum  from 
tbe  amount  In  the  hands  of  the  defendants 
belonging  to  the  Insurance  company,  and  or- 
dered Judgment  against  them  for  the  bal- 
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ance,  with  Interest  from  the  time  when,  ac- 
cording to  the  terms  of  the  contract,  It  ought 
to  bave  been  paid.  There  Is  no  foundation 
for  the  contention  of  counsel  that  the  $600 
'was  deducted  as  a  credit  to  which  defend- 
ants were  entitled  under  the  contract  The 
terms  of  the  contract  show  that  they  were 
not  entitled  to  any  such  credit,  and  the 
court's  findings  Nos.  12  to  14,  Inclusive,  show 
what  credits  be  did  allow,  and  how  he  ar- 
rlyed  at  the  balance  due.  Hence  the  only , 
questions  presented  by  the  record  and  as- 
signments of  error  are:  (1)  Did  the  evi- 
dence require  a  finding  that  defendants'  dam- 
ages resulting  from  the  breach  of  the  con- 
tiact  were  more  than  $600?  (2)  Were  de- 
fendants chargeable  with  interest  during 
their  garnishment? 

1.  Taking  the  view  of  the  law  most  favor- 
able to  defendants,  to  wit,  that  the  breach 
of  the  contract  was  tot^  and  that  they 
were  entitled  to  recover,  once  for  all,  dam- 
ages, present  and  prospective,  resulting  from 
the  breach,  we  are  of  opinion  not  only  that 
the  evidence  was  not  such  aa  to  require  a 
larger  award;  but  also  that  the  amount 
awarded  was  at  least  as  large  as  the  evi- 
dence would  have  lustlfled.  Future  profits 
on  a  contract  of  this  kind  are  subject  to 
many  contingencies,  and  at  best  largely  con- 
jectural. The  amount  of  profits  In  the  past 
cannot  be  taken  as  the  measure  of  damages, 
for  the  earning  of  these  profits  required  the 
time  and  service  of  the  defendants,  which, 
when  the  contract  came  to  an  end,  were  free 
to  be  used  in  some  other  business.  The  evi- 
dence shows  that  this  is  the  case  with  the 
defendants.  They  are  all  engaged  in  other 
work,  in  which  the  aggregate  of  their  indi- 
vidual earnings  is  as  great  as  that  of  the 
partnership  while  acting  as  agents  of  the  in- 
surance company.  The  evidence  further 
shows  that  by  reason  of  doubts  as  to  the 
credit  of  the  Insurance  company  the  business 
of  the  agency  had  ceased  to  be  profitable 
some  time  before  the  company  stopped  busi- 
ness and  made  an  assignment.  The  fact 
that  defendants,  at  the  time  of  accepting  the 
agency,  purchased  from  the  company  'some 
of  its  capital  stock,  which  has  since  depre- 
ciated in  value,  Is  not  an  element  of  the  dam- 
ages resulting  from  the  breach  of  the  con- 
tract 

2.  The  defendants'  debt  to  the  insurance 
company  waa  not  one  bearing  Interest  by  the 
agreement  of  parties,  but  where  it  accrued 
by  way  of  damages  for  the  wrongful  deten- 
tion of  the  principal  sum.  In  such  case  the 
rule  is  generally  stated  to  be  that  a  gar- 
nishee ought  not  to  be  charged  with  Inter- 
est while  he  is,  by  the  legal  operation  of  an 
attachment,  restrained  from  making  pay- 
ment. But  this  only  applies  where  the  gar- 
nishee stands  In  all  respects  rectus  in  curia 
as  a  mere  stakeholder,  ready  and  willing  to 
pay  over  to  whomsoever  the  court  directs. 
It  never  applies  to  a  case  where  he  assumes 
the  attitude  of  a  litigant    Drake,  Attachm. 


f  665.  This  was  the  attitude  of  the  defend- 
ants in  this  case.  They  denied  their  indebt- 
edness altogether,  claiming  that  their  dam- 
ages more  than  oCTset  it     Order  affirmed. 


6LAESER  V.  CITT  OF  ST.  PAUU 
(Supreme  Conrt  of  Minnesota.    Feb.  2,  1897.)- 

CoXTINVitNCE— SeTTIN-O  AsIDB   DsrADLT. 

BM,  that  the  trial  court  did  not  err  in  re- 
lleTing    the    city    from    a    judgment    obtained 
against  it  by  default,  and  allowing  it  to  an- 
swer on  the  merits. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; John  W.  WilUs,  Judge. 

Action  by  Theodore  Giaeser  against  the- 
city  of  St  Paul.  Judgment  for  plaintiff. 
From  an  order  setting  aside  the  Judgment^ 
plaintiff  appeals.    Affirmed. 

S.  C.  Olmstead,  for  appellant  BL  J.  Dar- 
ragh,  for  respondent 

MITCHELL,  J.  The  summons  and  com- 
plaint were  served  upon  the  mayor  of  the- 
city  oa  July  17tta.  In  default  of  any  appear- 
ance on  part  of  defendant  the  plaintiff,  oa 
August  13th,  obtained  an  order  appointing 
a  referee  to  assess  his  damages,  and  on  the- 
same  day  Judgment  waa  entered  against  the 
city  on  the  referee's  report  On  August  15tb 
the  corporation  counsel  applied  for  and  ob- 
tained an  order  on  plaintiff  to  show  cause  on 
Monday,  August  17th,  at  10  a.  m.,  why  the- 
Judgment  should  not  be  vacated,  and  the  de 
fendant  allowed  to  answer  on  the  merits 
This  order  was  served  on  plaintiff's  attor 
ney  about  noon  of  Saturday,  August  15th, 
The  affidavits  upon  which  the  order  to  show 
cause  was  granted  were  accompanied  by  the 
proposed  answer  of  the  defendant  verified 
by  the  assistant  city  attorney.  When  the  or 
der  to  show  cause  came  on  for  hearing, 
plaintiff's  attorney  applied  for  a  continuance 
of  the  hearing  for  10  days,  on  the  ground 
that,  because  of  prior  professional  engage- 
ments, he  could  not  sooner  prepare  for  argu- 
ment The  court  refused  to  grant  the  con- 
tinuance, proceeded  with  the  hearing,  and 
granted  defendant's  motion. 

1.  The  first  error  assigned  is  the  refusal  of 
the  court  to  grant  plaintiff's  counsel  a  post- 
ponement of  the  hearing.  The  time  between 
the  service  of  the  order  and  the  return  day 
was  so  short  that  ordinarily  a  court  would 
grant  counsel  additional  time  for  prepara- 
tion. But  it  does  not  appear  that  any  consid- 
erable time  for  preparation  waa  necessary. 
It  was  not  suggested  that  It  was  desired  to 
prepare  any  counter  affidavits.  All  the  prei>- 
aratlon  that  waa  needed  was  to  examine  the 
affidavits  and  proposed  answer  upon  which 
the  order  to  show  cause  was  granted,  so  as 
to  ascertain  whether  they  made  a  case  enti- 
tling the  defendant  to  the  relief  asked  for  on 
the  ground  of  mistake,  inadvertence,  or  ex- 
cusable neglect     These  papers  were  quite 
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brief,  and  tbe  subject  Is  one  with  wbtcb  tbe 
profession  Is  quite  familiar,  and  It  would 
seem  that  the  time  which  counsel  devoted  to 
preparing  an  affidavit  for  a  postponement 
would  Itself  have  been  sufficient  in  which  to 
make  all  needed  preparation  by  an  attorney 
of  any  considerable  experience. 

2.  The  substance  of  the  defendant's  affida- 
vits was  that  the  corporation  coansel,  whose 
duty  It  Is  to  attend  to  the  defense  of  all 
suits  against  the  city,  never  knew  that  this 
action  had  been  brought  until  after  judg- 
ment was  entered;  that  the  summons  and 
complaint  were  never  delivered  to  them  or 
brought  to  their  attention,— tbe  mayor,  or 
those  in  his  office,  having,  through  inadvert- 
ence or  neglect,  failed  to  deliver  the  papers 
to  them.  While  certain  verbal  criticisms  are 
made  upon  the  affidavit  of  the  assistant  cor- 
poration counsel,  yet,  fairly  construed.  It  Is 
to  the  effect  that  he  had  examined  Into  the 
merits  of  the  case,  and  made  a  careful  sur- 
vey of  all  the  facts  upon  which  the  action 
was  based,  and  that  he  believed  the  city  had 
a  good  and  meritorions  defense.  Allowing 
the  defendant  to  answer  would  not  delay  the 
trial  of  the  case  beyond  the  time  when  It 
could  have  been  tried  had  an  answer  been 
seasonably  interposed.  Under  the  drcum- 
stances,  we  could  not  hold  that  the  conrt 
abused  its  discretion  In  relieving  the  city 
from  the  default.  Ck>ncedlng  that  the  mayor 
was  negligent  in  not  calling  the  attention  of 
the  corporation  counsel  to  the  fact  that  such 
an  action  had  been  commenced,  yet  this  was, 
under  the  circumstances,  the  kind  of  mis- 
take, Inadvertence,  or  neglect  from  the  re- 
sult of  which  the  statute  Intended  to  allow 
the  court  to  grant  relief.  In  the  exercise  of 
a  sound  discretion.  While  municipal  corpo- 
rations are  subject  to  the  same  rules  as  oth- 
er litigants,  yet,  in  the  application  of  these 
rules,  regard  must  be  had  to  the  fact  that 
such  corporations  are  not  natural  persons, 
but  have  to  act  through  the  agency  of  public 
officers.    Order  affirmed. 


ORBGO  et  al.  •.  FRENCH  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  8,  1897.) 
ScBooL  Districts— Award  op  Fcnds  bt  Countt 

C<>MMIB8IONER8. 

1.  A  dlTlsloB  ttni  award  of  the  moneys,  funds, 
and  credits  of  a  school  district,  made  by  the 
board  of  county  commissioners  under  the  pro- 
visions of  the  last  paragrnph  of  Gen.  St.  lS94, 
{  8674,  is  Kovemed  by  the  rules  applicable  to 
awards  made  by  statutory  or  common-law  ar- 
bitrators. Technical  precision  and  definiteness 
are  not  required,  but  there  must  be  no  uncer- 
tainty as  to  the  intention  of  tbe  board;  and  H 
will  not  be  uncertain  where  the  award  snffl- 
clentiy  indicates  the  means  by  which  the  amount 
thereof  may  be  ascertained,  leaving  nothing  to 
be  done  but  a  ministerial  act  or  an  arithmetical 
calculation. 

2.  BM,  under  these  rules,  that  the  statute 
had  not  been  complied  with  in  the  purported 
division  and  award  upon  which  this  action  was 
based. 

(Syllabus  by  the  Conrt.) 


Appeal  from  district  court.  Mower  county ; 
John  Whytock,  Jndge. 

Action  by  C.  Li.  Qregg  and  otbera,  trustees 
of  school  district  No.  123,  Mower  county. 
against  John  French  and  others,  aa  ttxutee* 
of  school  district  No.  23,  Mower  county. 
Verdict  for  plaintiff.  From  an  order  rins- 
ing a  new  trial,  defendant  appeal*.  Re- 
versed. 

French  &  Wright,  for  appellant.  Kings 
ley  &  Shepherd,  for  respondent 

COLLINS,  J.  In  no  event  could  this  action 
be  maintained  without  showing  compliance 
by  the  board  of  county  commissioners  with 
the  provisions  of  the  last  paragraph  ot  Uen. 
St  1894,  I  3674,  which  requires  that  when 
changing  tbe  boundaries  of,  or  when  divid- 
ing, a  school  district,  such  board  "shall  make 
a  division  of  all  moneys,  funds  and  credits 
belonging  to  such  district,  and  shall  make 
an  award  of  such  moneys,  funds  and  credits 
to  the  districts  affected  by  such  change;  and 
in  making  such  award  tbe  commissioners 
shall  take  into  consideration  the  indebted- 
ness. If  any,  of  the  district  so  divided,  and 
shall  make  such  division  as  they  deem  Jast 
and  equitable."  When  tbe  board,  Jaly  Tl. 
1883,  made  its  order  creating  the  plaintiff 
district  out  of  territory  which  had  previously 
been  parts  of  other  districts,  including  de- 
fendant, it  attempted  to  make  a  division  and 
award  under  tbe  statute  In  the  following 
words:  "After  payment  in  full  of  the  pres- 
ent outstanding  indebtedness.  If  any,  of  the 
old  districts  affected  by  the  said  change, 
then  the  portion  of  the  moneys,  funds,  or 
credits  of  each  of  said  old  districts,  paid  in 
by  or  realized  from  assessment  or  levy 
against  such  portions  or  tracts  of  land  as  are 
detached  therefrom  by  said  change,  and  in- 
cluded in  said  new  district,  shall  be  paid 
by  each  of  said  old  districts  into  the  treas- 
ury of  said  county,  and  placed  to  tbe  credit 
of  said  new  district  Said  division  of  tbe 
funds,  moneys,  and  credits  is  to  be  based 
upon  the  assessed  valuation  per  acre  of  the 
land  in  each  of  said  tracts  so  detached,  and 
the  per  centum  or  rate  of  taxation,  assess- 
ment, or  levy  by  which  said  portion  of  said 
moneys,  funds,  or  credits  was  raised  or  re- 
alised." No  other  division  or  award  was  at- 
tempted, but  subsequently— just  when  does 
not  appear— the  county  auditor,  ex  officio 
clerk  of  the  board,  made  a  computation,  as 
he  testified,  and  found  the  amount  due  from 
defendant  to  plaintiff  at  the  sum  named  In 
the  complaint,  and  for  which  judgment  was 
ordered  herein.  The  question  is  as  to  the 
sufficiency  or  certainty  of  this  award;  the 
clerk  ex  officio  testifying  that  the  compu- 
tation was  made  in  accordance  with  the  or- 
der of  award,  taking  into  consideration,  for 
the  purpose  of  ascertaining  the  amount  to 
be  paid  by  defendant,  the  money  in  the  de- 
fendant's treasury  as  reported  by  its  clerk 
to  the  superintendent  of  schools  in  what  is 
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known  as  the  "annual  report,"  made  at  some 
time  between  July  31  and  August  10,  1883, 
several  days  after  the  award,  and  purport- 
ing to  show  the  financial  condition  of  de- 
fendant district  at  the  end  of  the  school  year, 
July  31st 

We  are  of  the  opinion  that  the  award  in 
this  case  was  not  a  compliance  with  the  stat- 
ute. That  part  of  the  proceedings  had  be- 
fore the  board,  designated  as  the  "award," 
must  be  more  definite  and  certain  than  the 
one  at  bar  seems  to  have  been.  It  is  anala- 
gons  in  its  essential  features  to  an  award 
made  by  statutory  or  common-law  arbitra- 
tors, and  must  be  equally  as  plain  and  spe- 
cific. There  should  be  no  uncertainty  as  to 
the  intention  of  the  county  board;  and,  while 
technical  precision  and  deflniteness  are  not 
required,  the  award  and  dlylsion  should  be 
expressed  In  such  language  as  will  be  under- 
stood by  plain  men  acquainted  with  the  sub- 
ject-matter. An  award  will  not  be  uncertain 
when  it  sufildently  indicates  the  means  by 
which  the  amount  thereof  may  be  ascer- 
tained, npon  the  principle  that  that  Is  cer- 
tain which  may  be  made  certain.  So,  If 
nothing  remains  to  be  done  In  order  to  ren- 
der It  certain  and  final  but  a  mere  minis- 
terial act  or  an  arithmetical  calculation,  it 
will  be  good.  Now,  let  us  test  the  award 
and  dlTision,  as  made,  by  the  rules  above 
stated.  All  present  outstanding  indebted- 
ness was  to  be  taken  into  consideration,  if 
there  was  any.  Who  was  to  determine  the 
main  fact,  add  then.  If  there  were  ontstana- 
ing  debts,  the  amount  thereof?  This  was 
not  provided  for.  And  after  this  matter  was 
disposed  of,  a  proportion  of  the  moneys, 
funds,  and  credits  of  each  of  the  partial  dis- 
tricts, paid  in  by  or  realized  from  an  as- 
cessment  or  levy  on  the  lands  included  in 
tbe  new  district,  was  to  be  paid  into  the 
county  treasury  by  the  old  districts  for  the 
use  of  the  new.  The  division  wa»  to  be 
based  npon  the  assessed  valuation  of  the 
land  per  acre  in  each  of  the  tracts  consti- 
cuting  the  new  district,  and  the  per  centum 
of  tiixatlon.  Was  the  assessed  valuation  ol 
tbe  land  and  the  per  centum  of  taxation  to 
be  ascertained  from  a  past  valuation  and 
assessment,  or  from  one,  or  more,  to  be  made 
In  the  future?  Was  this  to  be  determined 
t>y  the  board  of  county  commissioners  when 
in  session,  or  by  the  auditor  after  the  board 
had  adjourned?  Was  this  the  final  action 
of  the  board  designated  to  malce  the  divi- 
sion and  award,  or  was  it  Intended  to  be 
nothing  more  than  a  basis  for  subsequent 
action,  to  be  taken  by  the  board,  when  the 
present  outstanding  Indebtedness  of  each  of 
the  old  districts,  and  the  amount  of  moneys, 
funds,  and  credits  in  the  treasury  of  each, 
should  be  determined  and  the  valuation  of 
the  land  per  acre,  and  the  per  centum  rate 
of  taxation  ascertained  and  reported  upon. 
If  this  was  the  final  order,  and  the  amounts 
due  to  the  new  district  were  to  be  computed 
by  the  auditor  as  clerk  ex  ofiicio  of   the 


board,  what  Is  there  In  the  order  itself  to  in- 
dicate It,  or  upon  what  records  or  documents 
was  the  computation  to  be  made?  Exclud- 
ing from  consideration  the  suggestion  that, 
from  the  action  of  the  county  board  upon 
which  plaintiff  bases  its  right  to  recover,  it 
does  not  clearly  appear  that  this  was  re- 
garded as  a  final  award  or  division,  we  are 
certain  that  the  means  by  which  the  amount 
due  was  to  be  ascertained  are  not  provided 
for,  and  that  something  besides  a  mere  min- 
isterial act  or  an  arithmetical  calculation 
was  absolutely  essential  before  the  amount 
could  be  determined  on.  The  intention  of 
the  board  was  not  definitely  expressed.  Up- 
on remittitur  the  court  below  will  determine 
whether  a  new  trial  shall  be  bad,  or  judg- 
ment entered  for  defendant.  Order  reversed. 


MOORB  V.  GREAT  NORTHEBN  RT.  CO. 

(Supreme  Court  of  Minnesota.    Feb.  S,  1887.) 

IxjOHT  TO  Bmploye— Negliosscb  o»  Master — 

DiSKEQATti)  or  Rules. 

1.  In  this  action,  which  was  brought  against 
a  railroad  company  to  recover  damages  for  tbe 
killing  of  plaintiff's  intestate,  a  yard  switchman, 
it  is  held  tnat,  upon  the  facts  as  shown  upon  the 
trial  and  conceded  by  both  parties,  the  plain- 
tiff failed  to  prove  any  negligent  act  upon  de- 
fendant's part  npon  which  to  sustain  a  verdict 
in  her  favor. 

2.  When  It  Is  established,  upon  the  trial  of  a 
case,  that  a  custom  in  regard  to  the  operation 
of  trains,  designeu  for  the  protection  of  em- 
ployes, has  been  unobserved  and  disregarded, 
but  it  appears  conclusively  that  an  observance 
of  the  custom  would  have  been  of  no  service 
or  value  in  the  particular  case,  a  verdict  for 
damages  cannot  be  based  solely  on  the  failure 
to  observe  this  custom. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty; Charles  M.  Pond,  Judge. 

Action  by  Annie  Moore,  as  administratrix 
of  Edward  C.  Moore,  deceased,  against  tbe 
Great  Northern  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

W.  B.  Dodge,  for  appellant.  Chas.  G.  Lay- 
bourn  and  F.  D.  Larrabee,  for  respondent 

COLIilNS,  J.  The  plaintiff's  Intestate,  while 
In  defendant's  employ  as  a  day  switchman  in 
its  Minneapolis  yard,  was  killed  by  a  train, 
and  this  action  was  brought,  under  the  stat- 
ute, to  recover  damages  for  such  killing.  The 
yard  In  question  consisted  of  five  parallel 
tracks,  14  feet  apart  from  center  to  center,  ex- 
tending In  an  easterly  and  westerly  direction. 
The  northerly  track,  extending  from  the  west- 
erly end  of  the  yard  in  an  easterly  direction, 
was  a  side  track  used  for  storage  and  transfer 
purposes.  The  next,  on  the  south,  was  known 
as  the  "mill  lead"  track,  and  used  for  making 
up  strings  of  cars,  and  for  transferring.  South 
of  this  was  tbe  east-bound  passenger  track, 
and  south  of  this  was  the  west-bound  pas- 
senger track,  while  on  tbe  extreme  south  was 
that  known  as  the  "Minneapolis  Western." 
Just  south  of  this  yard  was  that  of  the  Chi- 
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cago,  Milwaukee  &  St  Paul  Company,  from 

the  tracks  of  which  was  a  transfer  or  switch- 
ing track,  which  led  to  and  across  all  of  the 
defendant's  tracks,  except  the  one  on  the  ex- 
treme north.  This  track  was  used  exclusive- 
ly for  transferring  freight  cars  from  one  yard 
to  the  other,  or  from  one  track  to  another  In 
defendant's  yard;  and  on  the  north  side  of  all 
of  defendant's  tracks,  Juat  about  opposite 
where  the  switch  connected  with  the  Minne- 
apolis Western  track,  was  the  usual  switch 
house.  The  westerly  end  of  the  yard  was 
more  than  1,500  feet  west  of  the  switch  house, 
and  a  semaphore,  with  a  stationary  light,  was 
located  at  this  west  end,  not  far  from  the 
switch  whereby  cars  were  transferred  from 
the  mill  lead  track  to  the  one,  upon  the  north 
of  It,  used  for  storage  and  transfer  purposes. 
These  tracks  were  all  sunk  below  the  natural 
surface  of  the  ground,  and  near  the  west  end 
of  the  yard  was  an  overhead  iron  bridge,  up- 
on University  avenue,  while  easterly,  a  little 
more  than  300  feet,  were  two  overhead  bridges 
of  Iron,— one  on  Fourth  street,  the  other  on 
Fifteenth  avenue.  The  deceased  was  an  ex- 
perienced man,  and  at  the  time  of  his  death 
had  been  in  defendant's  employ  as  a  switch- 
man In  this  yard  for  about  five  years.  About 
half  past  5  in  the  afternoon  on  the  day  In 
question,  one  of  defendant's  switching  loco- 
motives, with  21  freight  cars  and  the  usual 
switching  crew,  came  from  the  direction  of 
the  other  yard  upon  the  transfer  track,  and 
were  stopped  south  of  the  southerly  switch 
until  an  east-bound  passenger  train  had  pass- 
ed. PlalntlfTs  Intestate,  Moore,  then  crossed 
the  yard  from  the  switch  house,  and  In  suc- 
cession opened  all  of  the  switches  on  the 
transfer,  so  that  the  locomotive  and  cars  final- 
ly reached  the  mill  lead  track,  and  thence  pro- 
ceeded westerly  until  the  locomotive  passed 
the  switch  connecting  the  track  last  mention- 
ed with  the  one  north  of  it.  Here  the  locomo- 
tive was  uncoupled  from  the  cars,  went  upon 
the  track  last  mentioned,  was  attached  to 
other  cars,  and,  pulling  back  upon  the  mill 
lead  track,  proceeded  to  make  up  the  train 
with  the  cars  brought  from  the  other  yard  in 
the  rear.  This  brought  two  furniture  cars  on 
the  bind  end,  each  13  feet  6  inches  high  from 
the  top  of  the  rails  to  the  running  board,— 
so  higli,  in  fact,  that  the  distance  between  the 
running  boards  and  the  beams  of  the  over- 
head bridges,  when  the  cars  were  passing 
underneath,  was  about  SVa  feet.  It  was,  of 
course,  impossible  for  a  brakeman  to  stand 
on  the  top  of  one  of  these  cars  and  pass  under 
the  bridges  In  safety.  After  making  up  the 
train,  it  was  backed  easterly  along  the  mill 
lead  track,— the  furniture  cars  in  front,— to  a 
point  east  of  the  switch  house,  and,  soon  after 
it  had  passed,  the  lifeless  body  of  Moore  was 
found  lying  between  the  rails,  a  few  feet  east 
of  the  point  where  the  transfer  connected  witii 
the  mill  lead  track.  No  one  witnessed  the 
casualty,  but  It  was  shown  that,  after  Moore 
switched  the  locomotive  and  cars  upon  the 
mill  lead  track,  and  they  bad  proceeded  west- 


erly, he  set  the  switches  for  tbioag^  tralnB. 
then    went    to    the  switch  hoose.  procured 
lights,  and  set  one  upon  each  of  the  switcbea 
on  the  transfer  track.    His  duty  was,  tben,  to 
walk  westerly  to  the  semaphore,    ligbt    the 
stationary   lamp,   and   return   to  the    switch 
house.    This  he  could  do  without  crossing  a 
track.    From  all  of  the  circumstances    which 
appeared  In  evidence.  It  is  safe  to  conclude 
that,  after  setting  out  the  light  at  the  switch. 
where  the  transfer  track  connected  with  the 
mill  lead  track,   Moore  walked  westerly   to- 
wards the  semaphore,  for  some  reason  stepped 
upon  the  track  on  which  the  locomotive  was 
backing  the  cars,  was  struck  by  the  one  in  front 
and  knocked  down,  and  that  his   body    was 
then  dragged  easterly,  along  the  track,  a  few 
feet,   to   the  point   where   it   was   found.    It 
was  shown  that,  at  or  about  the  time  the  lo- 
comotive engineer  started  to  back  np.  under 
orders   from   the   foreman   of   the   switching 
crew,  a  passenger  train  passed  by  upon  the 
east-bound  track,  running  at  about  25   miles 
an  hour,  and  that  the  locomotive  of  this  train 
was  emitting  at  this  time  a  large  volume  of 
dense,  black  smoke,  which  settled  under  tlie 
bridges  and  upon  the  ground,  from  the  west 
end  of  the  yard  to  a  point    east    of    where 
Moore's  body  was  found.    This  train  was  up- 
on Its  regular  schedule  time,  and,  of  coarse. 
Moore  knew  that  it  was  then  due.    The  switch 
locomotive,  with  any  cars  which  might  be  at- 
tached, ran  irregularly,  and  this  must  also 
have  been  known  by  him.    In  an  amendment 
to  the  complaint,  made  upon  the  trial.  It  was 
alleged  that  this  smoke  was  In  such  qnantlUes 
as  to  completely  obscure  a  view  of  the  train, 
which    ran   over    the  deceased  soon  after  It 
started  backward,  and  so  completely  filled  the 
excavation  In  which  the  trades  were  that  it 
"entirely  obscured  the  view  of  any  object  in 
said"  excavation.    And  the  evidence  Justifies 
the  statement  that,  although  it  was  in  the  day- 
time,  the  settling  smoke  made  it   Intensely 
dark  under  the  bridges,  and  for  some  distance 
easterly  thereof,    after   the    passenger   train 
passed,  and  until  the  smoke  lifted  from  the 
ground.    In  fact,  while  It  was  usual  for  tlie 
smoke  to  collect  and  settle  in  this  locality,  it 
was  much  more  than  ordinarily  dense  on  this 
occasion,— eo  dense,  according  to  the  evidence, 
as  to  fully  confirm  the  allegation  referred  to 
that  the  smoke  "entirely  obscured  the  view  of 
any  object"  in  the  excavation. 

Counsel  for  appellant  railway  company 
urges  that  the  evidence  wholly  failed  to  show 
any  act  of  negligence  upon  the  part  of  his 
client  upon  which  the  verdict  can  be  sustain- 
ed, and  also,  that  It  conclusively  established 
such  contributory  negligence  upon  the  part  of 
Moore  as  would  preclude  recovery.  It  is  to 
the  first  of  these  claims  that  we  will  now  ad- 
dress our  Investigation.  The  wrongful  acts 
and  omissions  on  defendant's  part,  on  which 
plaintiCt  relied,  as  stated  in  plalntllTs  com- 
plaint, were  three  in  number,  and  on  the  trial 
two  of  these  were  necessarily  abandoned.  The 
third  was  that  it  was  usual  and  customary. 
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In  the  operation  of  switching  or  transfer 
trains  In  this  yard,  to  station  a  brakeman  up- 
on the  car  which  was  brought  In  front  by  ttao 
backward  movement  to  give  warning  of  the 
approach  of  the  backing  train,  and  that  in 
this  Instance  the  defendant  failed  and  neg- 
lected to  80  station  a  brakeman,  or  to  provide 
any  light  or  signal  upon  such  car,  whereby 
warning  of  the  approaching  train  might  be 
given.  To  these  allegations  In  respect  to  de- 
fendant's acts  of  negligence  was  added,  on 
the  trial,  the  act  specified  In  the  amendment 
to  the  complaint;  and  the  acts  relied  upon  on 
this  appeal  can  best  be  stated  by  a  quotation 
from  the  brief  of  one  of  respondent's  counsel 
as  follows:  "My  position  Is  that  some  of  the 
members  of  said  transfer  crew  were  negligent 
In  at  least  two  respects:  First,  In  starting  said 
transfer  train  eastward  over  the  transfer  track 
without  a  man  being  upon  the  rear  car,  or 
bead  car,  as  the  some  was  pushed;  and,  sec- 
ond, in  starting  the  same  at  the  time  they  did, 
when  the  train  was  entirely  obscured  from 
view  by  the  smoke,  and  Its  whole  passageway 
to  the  point  where  the  deceased  bad  a  right 
to  be  also  obscured."  ^  that  we  have  to  con- 
sider whether  the  evidence  tended  to  show 
that  it  was  negligence  to  start  or  move  the 
train  on  account  of  the  prevailing  conditions 
caused  by  the  smoke,  or  negligence,  under 
the  circumstances,  to  start  or  run  the  train 
easterly  through  the  yard  without  having  a 
brakeman  stationed  upon  the  leading  furni- 
ture car.  No  other  acts  of  negligence,  either 
of  omission  or  commission,  are  relied  upon; 
and  right  here  we  call  attention  to  some  mat- 
ters which  affirmatively  appeared  upon  the 
trial,  or  are  matters  necessarily  to  be  Inferred 
from  what  did  appear.  At  the  time  the  fore- 
man gave  his  moving  orders,  and  his  train 
started  easterly,  the  locomotive  of  the  pas- 
senger train  was  about  opposite  that  used  for 
switching,  and  both  were  westerly  of  the 
bridges.  The  smoke  had  not  then  reached 
these  bridges,  and  consequently  had  not  set- 
tled upon  the  ground,  or  affected  the  oppor- 
tunity to  see  or  be  seen.  The  dense  condition 
came  after  the  train  moved.  Conroy,  the  rear 
brakeman,  was  not  on  the  furniture  cars 
when  they  started,  but  on  a  car  nearer  the 
locomotive.  He  testified  that,  as  the  train 
moved,  he  walked  along  the  top  until  be  came 
to  the  first  of  the  two  furniture  cars,  and  then 
stopped,  because  of  the  density  of  the  smoke, 
and  because  be  realized  that,  while  going  un- 
der the  bridges,  a  man  could  not  stand  upon 
the  top  of  a  car  of  this  character.  He  remain- 
ed at  that  point  until  he  could  see  to  proceed, 
after  the  smoke  lifted  a  little,  and  then,  sat- 
isfied that  the  bridges  had  been  passed,  went 
on  until  he  reached  the  forward  end  of  the 
train  as  It  was  then  running.  This  was  after 
the  furniture  cars  had  passed  the  point  where 
Moore's  body  was  found,  and,  undoubtedly, 
after  he  had  been  stricken  down.  And  evi- 
dently It  was  as  soon  as  the  cars  had  emerged 
from  the  smoke,  and  about  as  soon  as  a  brake- 
man's  presence  at  that  particular  station  up- 
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on  the  train  would  have  been  of  the  slightest 
service  to  any  person  upon  the  mill  lead  track. 

For  convenience,  we  will  first  consider  the 
contention  of  counsel  that  the  train  should 
not  have  been  started  at  the  time  It  was,  and 
should  not  have  been  moved  while  the  smoke 
was  so  dense  as  to  obscure  the  vision  of 
those  In  charge,  or  to  prevent  other  employes 
engaged  about  the  yard  from  observing  its 
approach.  When  the  foreman  gave  the  order 
to  back  the  train,  and  when  It  actually  start- 
ed, the  smoke  had  not  settled  down,  for  the 
locomotive  from  which  It  came  had  not  yet 
reached  the  bridges.  Nor  could  the  foreman 
anticipate  that  a  greater  or  denser  volume 
would  settle  there  than  was  an  everyday  oc- 
currence. And  If  he  could  have  foreseen 
this,  upon  what  hypothesis,  or  upon  what 
evidence  In  the  case,  can  \t  be  maintained 
that  It  was  negligence,  either  to  start  the 
train,  or  to  keep  It  moving  after  it  had 
started.  Trains  belonging  to  defendant  and 
other  companies  passed  through  this  yard 
every  few  minutes,  many  at  a  high  rate  of 
speed.  There  were  no  grade  crossings  on 
which  to  catch  the  traveler  upon  the  public 
ways,  and  none  but  employes  In  the  yard 
Itself  could  be  expected  to  be  there;  and 
they  assumed  the  ordinary  risks  Incident  to 
the  employment.  There  was  no  evidence 
that  It  had-  ever  been  the  custom  In  this  or 
any  other  yard  to  stop  the  operations  of 
trains  when  smoke  made  them  Invisible,  or 
obscured  the  vision  so  that  objects  upon  the 
tracks  could  not  be  seen  by  the  employes. 
In  fact,  it  would  paralyze  the  business  of 
railroading  If  trains  were  to  be  stopped  un- 
der such  conditions.  And  this  Is  especially 
true  with  reference  to  this  particular  yard, 
where,  as  we  have  seen,  the  smoke  settled 
upon  the  tracks  almost  continuously  as  the 
trains  went  by.  There  was  no  evidence  In 
the  case  upon  which  to  base  a  verdict  that 
there  was  negligence  in  starting  or  moving 
this  train  solely  because  of  the  atmospheric 
conditions. 

This  brings  us  to  a  consideration  of  the 
contention  that  defendant  was  negligent,  and 
the  verdict  must  stand,  because  no  brakeman 
was  stationed  upon  the  front  end  of  the 
leading  furniture  car;  and  this  must  be 
passed  upon  with  reference  to  the  plaintiff's 
positive  allegation.  In  the  amended  com- 
plaint, conclusively  supported  by  the  proofs, 
and  relied  upon  by  plalntlfTs  counsel,  that 
it  was  so  dark,  under  the  bridges  and  east- 
erly, beyond  where  Moore's  body  was  found, 
that  the  train  could  not  be  seen  as  It  moved, 
nor  could  any  object  upon  the  ground  be 
seen  by  the  operatives  of  the  train,  Includ- 
ing, of  course,  a  brakeman  upon  the  furni- 
ture car,  had  there  been  one  there.  Although 
It  was  emphatically  denied  on  the  trial  by 
defendant's  witnesses,  there  was  evidence, 
produced  by  plaintiff,  tending  to  show  that 
It  was  the  custom,  when  backing  trains  in 
this  yard,  to  have  a  brakeman  upon  the  lead- 
lug  car;  one  of  his  duties  being  to  watch  out 


1106 


68  NOBTHWESTBRN  BEPORTER. 


(Minn. 


for  pedestrlana  along  the  tracks,  and  to  warn 
them  of  the  danger.  But,  assuming  this  to 
have  been  the  custom,  of  what  value  to 
Moore  would  hare  been  a  compliance  with 
this  custom?  Or  what  service  could  a  brake- 
man,  stationed  upon  the  top  of  the  approach- 
ing car,  have  rendered  him  as  the  train  back- 
ed down  through  smoke  which  so  complete- 
ly enveloped  every  object  that  all  were  In- 
visible? The  brakeman  could  not  have  seen 
Moore  upon  the  track,  and,  consequently, 
could  not  have  warned  him  of  the  danger. 
Although  walking  towards  It,  Moore  could 
not,  and  evidently  did  not,  see  the  train  in 
time  to  escape.  He  had  probably  stepped 
over  on  the  mill  lead  track  to  avoid  the  pas- 
senger train,  and  was  walking  there  In  the 
intense  darkness.  Taking  the  uncontrovert- 
ed  evidence  as  to,  the  circumstances  and  con- 
ditions, how  can  It  be  said  that  It  was  negli- 
gence to  back  the  train  without  stationing 
a  man  upon  the  furniture  car  to  look  out  for 
persons  on  the  track,  or  that  the  failure  to 
have  a  brakeman  in  that  place  caused 
Moore's  death?  A  score  of  men  upon  the  car 
would  have  been  of  no  service  to  him  so 
long  as  they  depended  upon  their  eyesight 
alone,  and  nothing  but  a  light  sufficiently 
large  to  penetrate  the  gloom,  or  a  noise  which 
would  have  reached  bis  ears  and  notified 
him  of  the  coming  train,  would  have  given 
blm  an  opportunity  to  escape.  The  absence 
of  the  brakeman  from  the  car,  the  disregard 
of  the  alleged  custom,  did  not  operate  in  any 
degree  to  the  result.  The  presence  of  a 
brakeman  there,  and  a  strict  observance  of 
the  custom,  would  not  have  afforded  the 
slightest  protection  to  the  unfortunate,  man. 
His  death  was  one  of  the  distressing  casual- 
ties which  will  come  to  those  employed  in 
the  extremely  hazardous  business  of  yard 
switching,  although  every  known  precaution 
be  taken.  It  seems  to  us  that,  from  the  evi- 
dence, It  conclusively  appeared  that  the  fail- 
ure to  observe  the  custom  we  have  referred 
to  did  not  contribute  to  or  cause  the  accident. 
When  it  is  established,  npon  the  trial  of  a 
case,  that  a  custom  In  regard  to  the  opera- 
tion of  trains,  designed  for  the  protection 
of  employes,  has  been  unobserved  and  disre- 
garded, but  it  appears  conclusively  that  an 
observance  of  the  custom  would  have  been 
of  no  service  or  value  in  the  particular  case, 
a  verdict  for  damages  cannot  be  based  solely 
on  the  failure  to  observe  this  custom. 

But  counsel  have  urged  that,  as  it  was  the 
custom  to  station  a  brakeman  on  the  leading 
car  before  starting  to  back,  Moore,  looking 
that  way,  and  seeing  no  one  In  the  usual 
place,  would  have  the  right  to  presume  that 
the  train  was  not  ready,  and  would  not  start, 
and  thus  he  would  be  Justified  in  stepping 
upon  the  mill  lead  track.  This  assumes, 
however,  what  must  forever  rest  In  conjec- 
ture,—that  Moore  did  look  towards  the  end 
of  the  train,  saw  It,  and  saw  no  one  upon  It 
And  again,  a  brakeman  took  this  position, 
not  aa  a  signal  that  the  train  was  about  to 


move,  but,  according  to  the  evidence,  to 
warn  people  upon  the  track.  Still  further, 
Moore,  had  he  looked,  eould  not  assume,  be- 
cause he  saw  no  one  at  that  moment,  that 
the  brakeman  would  not  be  In  place,  and  the 
train  started  immediately  afterwards. 

As  no  negligent  act  was  shown  which  ei- 
ther contributed  to  or  caused  Moore's  death, 
the  special  finding,  to  the  eCtect  that  be  came 
to  his  death  through  the  negligent  acts  of  the 
foreman  and  the  rear  brakeman  of  the 
switching  crew,  was  unwarranted,  and  the 
general  verdict  In  plalntifTs  favor  was  un- 
supported by  the  evidence.  The  defendant 
must  not  only  have  been  negligent,  bat  this 
negligence  must  have  contributed  to  or  cano- 
ed the  death.  This  view  of  the  case  renders 
any  consideration  of  the  claim  that  Moore 
was  guilty  of  contributory  negligence  unnec- 
essary. The  Judgment  must  be  reversed, 
and,  as  counsel  are  agreed  that  a  new  trial 
will  be  of  no  avail,  Judgment  will  be  entereil 
for  defendant  in  the  court  below  ai>on  re- 
mittitur.   Judgment  reversed. 


MITCHELSON  v.  MINNEAPOLIS,   ST.   P. 

&  S.  S.  M.  RT.  00.' 
(Supreme  Ciourt  of  Minnesota.    Feb.  3,  1897.) 

Customs  Ddties  —  Entrt  op  Ooods —  Dctie,-*  <r 
Cakrikr. 
Plaintiff's  agents  in  the  province  of  Quebec 
were  Instructed  by  him  to  ship  certain  mei^ 
chandise  to  St.  Paul,  Minn.  Under  their  direc- 
tion their  clerk  made  out  triplicate  invoices,  a 
declaration  to  be  presented  to  the  United  States 
consul,  and  a  consular  certificate.  The  declara- 
tion and  the  certificate  contained  a  statement 
that  it  was  the  intention  to  enter  the  goods  at 
the  port  of  Sault  Ste.  Marie,  which  port  was 
on  defendant's  line  of  road.  The  invoice  con- 
tained a  statement  that  they  were  to  be  coo- 
signed  for  entry  at  that  port  to  one  Finch,  whi> 
was  defendant's  agent  at  the  same  place,  and 
also  showed  that  it  wag  in  triplicate.  The  bill 
of  lading  specified  that  goods  going  to  or  com- 
ing from  the  United  States  were  aubject  to  cus- 
toms charges.  The  invoice,  the  declaration,  the 
consular  certificate,  and  the  bill  came  into  the 
agent's  hands  when  the  goods  reached  Sault 
Ste.  Marie,  and  the  customhouse  officials  took 
possession.  Held,  that  defendant's  agent  was 
warranted  in  entering  the  goods  as  for  "imme- 
diate consumption,"  and  in  paying  the  duty  fix- 
ed by  these  officials,  and  that  it  was  not  his 
duty  to  enter  them  for  "transportation"  to  St. 
Paul,  another  port  of  ^ntry. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bamsey  county; 
John  W.  Willis,  Judge. 

Action  by  Oeorge  MItchelson  against  the 
Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  There  was  a  Judgment 
for  defendant,  and  from  an  order  denying  a 
new  trial  plaintiff  appeals.    Affirmed. 

li.  T.  Storey,  for  appellant  Munn,  Boye- 
sen  &  Thygeson,  for  respondent 

COLIilNS,  J.  S.  Davis  &  Sons,  of  Montreal. 
province  of  Quebec,  had  in  their  possession 
three  bales  of  Havana  leaf  tobacco,  the  prop- 
erty of  this  plaintiff,  and  from  him  received 


1  Rehearing  d«iied. 
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orders  to  ship  tbe  same  to  St  Paul.  One  of 
their  clerks  prepared  the  necessary  invoice 
and  declaration  to  be  presented  to  the  Amer- 
ican consul  at  Montreal  in  order  to  obtain  a 
consular  certificate.  Tbe  invoice,  made  In 
triplicate,  as  appeared  therefrom,  purported 
to  be  of  three  bales  of  Havana  leaf  tobacco, 
to  be  transported  on  the  Canadian  Pacific 
RaJlway  to  tbe  cnstomhouse  at  Sault  Ste. 
Marie,  consigned  to  R.  B.  Finch,  to  be  by 
him  entered  there,  and  then  transported  to 
St.  Paul,  consigned  to  plaintifF.  Finch  was 
defendant's  agent  at  Sault  Ste.  Marie.  In 
the  declaration,  signed  by  one  of  the  firm  of 
S.  Davis  &  Sons,  was  a  statement  of  inten- 
tion to  malce  entry  of  the  tobacco  at  Sault 
Ste.  Marie,  and  in  the  consular  certificate, 
which  was  prepared  ready  for  the  consul's 
signature  by  the  same  clerk,  was  a  like 
statement.  The  goods  were  then  addressed 
to  plaintifF  at  St.  Paal,  and  delivered  to  tbe 
Canadian  Pacific  Railway  Company,  which 
issued  its  bill  of  lading  in  which  was  a  con- 
dition that  all  goods  going  to  or  coming  from 
the  United  States  were  subject  to  customs 
-charges.  The  declaration,  with  the  attached 
Invoice,  the  consular  certificate,  and  the  bill 
of  lading,  were  then  forwarded  with  the 
soods  to  Mr.  Finch  at  Sault  Ste.  Marie,  and, 
with  all  other  merchandise  in  the  same  car, 
passed  Into  tbe  hands  of  the  deputy  collector 
of  customs.  Mr.  Finch  then  made  entry  of 
the  goods  as  "filler  tobacco,"  and  as  for  "im- 
mediate consumption,"  and  paid  a  duty  there- 
-on  of  35  cents  per  pound.  On  examination 
the  authorities  classified  and  declared  it  to 
•l)e  "wrapper  tobacco,"  and  compelled  Finch 
to  pay  duty  at  the  rate  of  $1.50  per  pound. 
He  then  shipped  the  goods  over  defendant's 
railway  line  to  St  Paul.  Upon  pialntlfTs 
presentation  of  the  bill  of  lading  and  tender 
of  the  freight  charges,  defendant  demanded 
payment  of  the  amount  advanced  at  tbe  cus- 
tomhouse for  duty,  and  plaintiCC  then  brought 
this  action. 

Sault  Ste.  Marie  is  a  port  at  which  mer- 
4;handlse  maybe  entered  for  immediate  trans- 
portation to  other  ports  of  entry,  and  with- 
out payment  of  duties.  25  Stat.  667.  Such 
entries  are  pro  forma,  and  involve  no  ascer- 
tainment or  liquidation  of  duties,  these  ques- 
tions being  reserved  for  determination  at  the 
\WTt  of  ultimate  destination.  St  Paul  is  one 
•of  the  ports  of  entry  to  which  merchandise 
may  be  transported  without  prior  appraise- 
ment or  payment  21  Stat  173.  Had  Finch 
entered  this  tobacco  at  Sault  Ste.  Marie  for 
transportation  to  St.  Paul,  Instead  of  for  im- 
mediate consumption,  all  questions  as  to  clas- 
sification, whether  it  was  "filler,"  on  which 
the  duty  was  35  cents  per  pound,  or  "wrap- 
per," upon  which  the  duty  is  $1.50  per  pound, 
and  tbe  ascertainment  and  payment  of  the 
amount  due  as  customs  charges  would  have 
been  at  the  port  of  St.  Paul;  and,  in  case  of 
dissatisfaction  at  tbe  decision  of  the  collect- 
or at  St.  Paul,  plaintiff  could  have  filed  a 
protest,  and  taken  issue,  whereupon  the  mat- 


ter wonld  have  first  been  decided  by  general 
appraisers,  and  from  their  determination  re- 
moved by  appeal  to  the  federal  courts.  As 
the  entry  as  made  was  at  a  port  remote  from 
that  of  St  Paul,  tbe  ultimate  destination  of 
the  merchandise,  plaintiff  has  practically 
been  deprived  of  an  opportunity  to  protest, 
and  thus  to  secure  a  decision  by  the  apprais- 
ers or  by  the  courts  as  to  the  class  in  which 
this  tobacco  properly  belonged. 

It  is  tbe  contention  of  plalntiflTs  counsel 
that  it  was  the  duty  of  defendant's  agent 
Finch,  to  enter  the  tobacco  for  "transporta- 
tion" to  the  port  of  St  Paul,  and  that  the 
entry  actually  made,  "for  immediate  con- 
sumption," which  necessitated  the  payment 
of  customs  charges,  was  wholly  unauthor- 
ized; and  for  this  reason  defendant  has  no 
lien  upon  the  goods  for  the  amount  so  paid. 
If  it  was  the  duty  of  the  agent  to  make  the 
entry  in  the  manner  contended  for  by  coun- 
sel, and  the  entry  made  was  a  violation  or 
disregard  of  this  duty,  the  position  would 
seem  to  be  well  taken,  and  the  claim  for  a 
lien  unsustainable.  But  we  have  called  at- 
tention to  the  fact  that  pialntiiTs  agents  at 
Montreal  caused  their  clerk  to  make  tripli- 
cate invoices  of  the  goods  in  question,  and 
to  prepare  the  declaration  to  be  made  to  the 
consul,  as  well  as  the  consular  certificate. 
In  the  declaration  and  in  the  certificate  was 
a  statement  of  tbe  intention  to  make  entry 
of  this  tobacco  at  the  port  of  Sault  Ste.  Ma- 
rie. An  invoice,  which  showed  that  it  was 
made  in  triplicate,  tbe  declaration,  and  the 
consular  certificate  were'  attached  to  the  bill 
of  lading,  and  all  passed  into  the  hands  of 
Finch,  to  whom  the  goods  were  consigned 
for  entry,  defendant's  agent  at  tbe  port  last 
mentioned.  There  was  express  authority 
to  make  entry  at  this  port  and  no  restric- 
tion as  to  tbe  kind  of  entry,— no  instruction 
that  it  should  be  "for  transportation"  to  the 
port  of  St  Paul,  unless  It  was  to  be  ^ferred 
from  tbe  fact  that  the  goods  were  destined 
to  that  place.  Probably  it  might  be  held, 
under  such  circumstances,  that  Finch  had  a 
discretion  in  the  matter,  and  might  exercise 
it  when  executing  the  agency;  and.  If  be 
acted  In  good  faith,  plaintiff,  as  his  principal, 
could  not  complain;  but  this  decision  need 
not  be  placed  upon  that  ground.  Laws  U.  S. 
1890,  c.  407,  I  2,  provides  that  all  Invoices  of 
imported  merchandise  shall  be  made  in  tripli- 
cate, or,  in  case  the  merchandise  is  intended 
for  immediate  transportation  without  ap- 
praisement, shall  be  made  out  In  quadrupli- 
cate. Tbe  kind  of  entry  is  thus  to  be  deter- 
mined at  the  place  of  shipment,  and  the  in- 
voice made  out  there.  If  the  invoices  are  in 
triplicate,  one  is  preserved  by  the  consul, 
one  forwarded  to  the  collector  of  customs  at 
the  port  of  entry,  and  one  delivered  to  the 
consignor,— In  this  case,  pialntlfTs  agent  at 
Montreal.  If  made  out  in  quadruplicate,  the 
consul  preserves  one,  the  consignor  retains 
one,  one  is  forwarded  to  the  collector  at  the 
port  of  entry,  and  one  to  the  collector  at  the 
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port  of  destination.  The  collector  at  the  port 
of  entry  is  then  adTised  by  the  invoice  as  to 
Arhat  Icind  of  an  entry  is  intended  to  be 
made,  and,  If  he  receives  a  triplicate,  as  he 
did  in  the  case  at  bar,  his  only  duty  is  to  ap- 
praise the  goods,  fix  the  amount  to  be  paid 
as  duty,  and  to  retain  custody  until  the 
amount  is  paid.  In  this  case  Finch  received 
the  triplicate  invoice  sent  by  Davis  &  Sons 
with  the  bill  of  lading,  and  the  collector  re- 
ceived another.  There  was  no  discretion  to 
be  exercised  by  either  as  to  the  form  of  en- 
try, for  it  bad  been  designated  at  Montreal, 
by  the  persons  who,  under  plaintiff's  instruc- 
tions, shipped  the  goods  to  St  Paul.  If  he 
liad  intended  an  entry  for  transportation,  he 
should  have  so  advised  bis  representatives  in 
Montreal.  For  his  omission  so  to  do,  and  for 
the  mauner  in  which  the  tobacco  was  in- 
voiced and  billed,  defendant  cannot  be  held 
responsible. 

The  evidence  would  not  have  supported  a 
verdict  in  plaintiff's  favor,  and  therefore  the 
court  below  was  Justified  in  directing  a  ver- 
dict against  him.  While  other  points  have 
been  made  by  counsel,  we  have  covered  all 
which  require  discussion.    Order  affirmed. 


In  re  CITIZENS'  BANK. 

JONES  V.  NORTHERN  TRUST  CO. 

(Supreme  Court  of  Minnesota.    Feb.  8,  1897.) 

HoNKT  Had   amd  Rbceivbd  —  Bill  or  Partio- 

VLAR8. 

In  an  action  for  money  paid  by  a  third  par- 
ty to  defendant  for  plaintiff's  nse  and  benefit, 
and  which  defendant  baa  refused  to  pay  over  on 
demand,  the  latter  la  not  entitled  to  a  bill  of 
particulars,  aa  a  matter  of  right,  under  the  pro- 
visions of  Gen.  St.  1894,  {  6246. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Redwood  coun- 
ty;  B.  P.  Webber,  Judge. 

Action  by  Justin  F.  Jones  against  the 
Northern  Trust  Company,  assignee  of  the 
Citizens'  Bank.  Verdict  for  defendant.  Prom 
an  order  refusing  a  new  trial,  plaintiff  ap- 
peals.    Reversed. 

John  M.  Rees,  for  aiq[>ellant  Carman  N. 
Smith,  for  respondent 

<X)LX>INS,  J.  The  court  below,  upon  the 
trial  of  this  action,  sustained  objections  made 
to  questions  propounded  by  plaintiff's  coun- 
sel to  his  witnesses,  and  excluded  testimony 
tending  to  prove  plaintiff's  cause  of  action 
upon  the  ground  that  the  latter  had  refused 
to  "furnish  a  bill  of  particulars  of  the 
amounts  alleged  to  have  been  converted," 
a  demand  for  such  bill  having  been  made 
under  the  provisions  of  Oen.  St  1894,  {  624G; 
and  the  only  question  is  as  to  the  correctness 
of  these  rulings.  We  are  clearly  of  the  opin- 
ion that  the  court  erred.  Section  6246  first 
appeared  in  this  Jurisdiction  as  section  74, 
c.  70,  St  Minn.  1851.  It  was  taken  bodily 
from  the  New  York  Code,  which  had  been 


adopted  two  or  three  years  prevloosly.     It 
had  not  then  been  construed  in  New  York, 
but  in  1874.  In  Dowdney  v.  Yoikening,  37  N.  Y. 
Super.  Ct  813,  it  was  held  that  It  was  to  be 
presumed  that  the  codiflers  intended  to  con- 
fine the  meaning  of  the  word  "account**  in 
the  section  In  question  to  the  class  aC  cases 
in  which  it  was  theretofore  most  used,  as 
well  as  most  necessary  that  the  panlculars 
of  the  demand  or  account  should  be  furnish- 
ed.    The  court  therefore  restricted  the   use 
of  the  word  to  its  mercantile  sense,  as  well 
as  its  legal  sense,  when  applied  to  civil  ac- 
tions, and  held  that  it  meant  items  of  work 
and  labor,  of  goods  sold  and  delivered,  and 
the  like,  and  did  not  Include  a  bill  of  particu- 
lars of  the  "damages"  set  up  as  a  counter- 
claim in  defendant's  answer.    We  do  not  find 
that  the  word  as  used  In  the  Code  has  ever 
been  construed  by  the  courts  of  last  resort 
in  the  state  of  New  York,  but  the  construc- 
tion we  have  mentioned  was  also  given  in 
Barkley  v.  Railway  C!o.  (1882)  27  Hun,  515, 
and  again  in  Cunard  v.  Prancklyn  <1S8S)  49 
Hun,  233,  1  N.  Y.  Siupp.  877.  and  this  view 
was  evidently  taken  by  this  court  in  Mower 
Co.  V.  Smith,  22  Minn.  97,  in  which  It  was 
held  that  in  an  action  for  conversion  of  pub- 
lic funds,   brought  against  a  county  treas- 
urer, he  was  not  entitled  to  a  bill  of  particu- 
lars under  the  statute.     We  are  of  the  opin- 
ion that  this  case  is  controlled  by  the  deci- 
sion upon  the  question  in  the  case  Just  cited. 
In  the  complaint  herein  It  was  alleged  that 
a  third  party  had  paid  money  to  defendant 
for  plainturs  use  and  benefit  which  defend- 
ant has  refused  to  pay  over  on  demand.     In 
fact,  the  action  was  for  conversion.    Coun- 
sel for  plaintiff  calls  attention  to  a  construc- 
tion of  this  statute  in  New  York  soon  after 
the  adoption  of  the  (Jode,  to  the  effect  that 
whether  a  party  in  default  shall  be  preclud- 
ed from  giving  evidence  of  his  account  de- 
pends upon  an  order  previously  obtained  up- 
on motion.     This  construction  was  adopted 
because  of  a  seeming  necessity  therefor  in 
order  to  avoid  surprise,  upon  the  trial  of  an 
action,  to  the  party  claimed  to  be  in  default. 
Gebhard  v.  Parker,  120  N.  Y.  33,  23  N.  K.  9Si 
But,  whatever  merit  the  rule  may  have,  the 
practice  is  well  settled  here.     Advantage  of 
the  default  Is  taken  upon  the  trial  by  objec- 
tion to  proof  of  the  account.    Tuttle  v.  Wil- 
son, 42  Minn.  233,  44  N.  W.  10;   Henry  v. 
Bruns,  43  Minn.  296,  45  N.  W.  444.     Order 
reversed. 


ALDRICH    V.    DONOVAN,    Wayne    Circuit 
Judge. 

(Supreme  Court  of  Michigan.     Feb.  2.  1897.) 

Mandamus  —  Writ  or  AasisTANOi  —  Otukctions, 

1.  Where  an  order  issued  on  an  applicatinn 
for  a  writ  of  assistance  is  erroneous,  the  reme- 
dy of  the  parties  iggrieved  is  by  appeal,  and 
not  by  mandamus. 

2.  On  application  for  a  writ  of  assistance  in 
behalf  of  a  purchaser  at  foreclosure  sale,  ob- 
jections by  one  uctuaily  in  possession,  or  claim- 
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ing  posseaalon  by  his  tenants,  must  be  made  in 
some  more  formal  way  than  by  verbal  statement 
of  the  claim. 

Application  on  the  relation  of  Ralph  L.  Aid- 
rich,  for  a  writ  of  mandamuB  to  J.  W.  Dono- 
van, Wayne  circuit  Judge.    Denied. 

Ralph  L.  Aldrlch  (Frank  B.  Leland,  of 
counsel),  In  pro.  per.  J.  M.  Powell,  for  re- 
spondent 

HOOKER,  J.  On  September  9,  1896,  John 
M.  Powell,  for  and  on  behalf  of  a  client, 
Annie  C!orbett,  filed  a  petition  for  a  writ  of 
assistance  In  a  foreclosure  case,  wherein 
Frank  B.  Leland  and  others  were  defendants, 
upon  a  decree  duly  enrolled  In  said  court, 
and  sale  of  the  premises  to  said  Annie  Cor- 
bett  Said  petition  showed  that  the  sale  was 
confirmed,  and  that  the  petitioner  called  up- 
on the  tenants  in  the  houses  upon  the  prem- 
ises, viz.  Stoddard  and  Spring,  and  showed 
to  each  of  them,  and  to  said  Leland,  who  is 
alleged  to  have  owned  the  fee  of  said  prem- 
ises prior  to  the  confirmation  of  said  sale, 
the  commissioner's  deed,  and  a  certified  copy 
of  the  order  of  confirmation.  It  also  shows 
that  said  Leland  assured  petitioner  that  he 
had  no  other  or  further  interest  in  said 
bouses,  and  that  Aldrlch  was  then  In  pos- 
session of  the  house  occupied  by  Spring,  and 
bad  been  for  some  months,  and  of  the  Stod- 
dard house  for  some  days;  that  Spring  and 
Stoddard,  tenants  in  said  houses,  came  into 
possession  thereof  after  the  commencement 
of  the  foreclosure  suit,  and  are  unwilling  to 
attorn  to  the  complainant;  that  Aldrlch  is 
the  solicitor  of  record  for  Leland  in  said 
cause;  and  that  Leland  refuses  to  give  com- 
plainant possession  of  said  houses.  The  cir- 
cuit court  ordered  the  writ  to  issue  as  pray- 
ed, and  Aldrlch,  who  was  not  named  in  the 
proceeding  for  wiit  of  assistance,  has  filed 
his  petition  in  this  court  for  a  mandamus  to 
require  the  vacation  of  said  order,  alleging 
that  on  May  15,  1896,  he  received  from  the 
city  of  Detroit  leases  of  said  premises  for  09 
years,  upon  tax  sales,  and  has  certificates  of 
sale  entitling  him  to  other  leases,  and  on 
May  18,  1896,  he  entered  Into  possession,  and 
rented  one  of  said  houses  to  Spring,  and  has 
held  possession  and  received  rent  of  said 
house,  and  has  been  continuously  in  posses- 
sion of  said  house  since,  and  on  July  16,  1896, 
he  entered  into  possession  of  another  of  said 
houses,  which  has  been  continuously  occu- 
pied since  July  15,  1896,  by  said  Stoddard, 
and  that  his  possession  has  been  open  and  no- 
torious, and  that  he  has  claimed  the  absolute 
right  of  possession  of  said  premises.  His  pe- 
tition alleges,  further,  that,  upon  the  hearing 
of  the  application  for  the  writ  of  assistance, 
he  appeared  and  stated  that  he  was  not  a 
partyto  said  foreclosure  sult,and  not  interest- 
^  in  the  result  thereof,  and  that  he  objected 
(o  the  issue  of  a  writ  that  should  run  against 
his  tenants,  and,  further,  that  Spring  had 
vacated  the  house  occupied  by  him,  and  that 
be  (Aldrlch)  had  rented  It  to  N.  E.  Moore, 


who  entered  and  then  occupied  the  same. 
In  response  to  the  order  to  show  cause,  the 
circuit  Judge  returns  that  on  the  hearing  of 
the  application  "said  Aldrlch  appeared,  as 
solicitor  for  Leland,  to  oppose  the  motion, 
and  Interposed  some  verbal  objections  to  the 
granting  of  the  writ  of  assistance,  but  that 
respondent  decided  that  the  issue  as  to  tax 
leases  owned  or  claimed  to  be  owned  by  the 
solicitor  for  the  defendant,  who  was  the 
owner  of  the  premises  in  fee,  must  be  tried 
In  some  other  way  than  a  verbal  argument 
opposing  the  enforcement  of  the  decree." 

The  order  complained  of  authorizes  a  writ 
to  run  against  the  persons  nan^ed  In  the  pe- 
tition. None  of  them,  except  Leland,  ap- 
pear to  have  contested  the  application,  by 
pleading  of  any  sort,  or  by  evidence  in  op- 
position. There  is  nothing  in  the  record 
showing  that  this  was  not  a  proper  order  to 
make,  except  the  oral  statement  of  the  so- 
licitor for  Leland  that  he  claimed  to  be  In 
possession.  If  the  order  made  was  an  im- 
proper one,  in  view  of  the  evidence,  the 
parties  to  the  record  aggrieved  by  It  should 
have  appealed,  which  is  the  usual  course  in 
such  cases.  Baker  v.  Plerson,  5  Mich.  456; 
Howard  v.  Bond,  42  Mich.  133,  3  N.  W.  280. 
If  Aldrlch  were  actually  In  possession,  or 
wished  to  assert  that  Stoddard  and  Spring 
were  his  tenants  in  possession,  the  claim,  to 
be  of  any  avail,  should  have  been  shown  to 
the  circuit  court  in  chancery  in  some  more 
formal  manner  than  by  the  oral  statement  of 
a  claim.  The  writ  is  denied.  The  other  jus- 
tices concurred. 


WATERMAN  et  ai.  t.  BAILEY  et  al. 
(Supreme  Court  of  Michigan.    Feb.  2,  1807.) 

DiBlflSBAI.  OF  APPSAI^— JURISDIOTION   BT    WaIVCB. 

1.  Under  2  How.  Ann.  St.  {  6738  (limiting 
the  right  to  appeal  to  40  days  after  settlement 
of  a  case),  where  a  case  was  not  settled  until 
nearly  2  years  after  the  statutory  time  for  set- 
tling the  same  had  expired,  the  appeal  will  be 
dismissed. 

2.  As  the  suprettie  court  cannot  assume  ju- 
risdiction by  express  consent  of  parties,  a  waiv- 
er of  the  settlement  of  a  case  within  the  statu- 
tory time  is  unaTailing. 

Appeal  from  circuit  court,  Calhoun  county, 
in  chancery;  Clement  Smith,  Judge. 

Action  by  Lewis  Waterman  and  others 
against  Betsey  A.  Bailey  and  others.  From 
a  decree  dismissing  the  appeal,  plaintiffs  ap- 
peal.    Dismissed. 

L.  B.  Tompkins,  for  the  motion.  Mains 
&  Cavanagh,  opposed. 

HOOPER,  J.  A  decree  dismissing  the  com- 
plainants' bill  was  entered  on  May  23,  1894, 
In  the  circuit  court  In  October,  1894,  an 
order  was  obtained  extending  the  time  to 
make  and  settle  a  case  (under  3  How.  Ann. 
St.  §  6647)  until  November  12,  1894.  On 
March  25,  1896,  coxmsel  asked  the  circuit 
Judge  to  settle  a  case,  and  on  April  1,  1896, 
be  filed  a  written  opinion,  in  which 'he  said 


1110 


69  NORTHWESTBRN  BBPOBTBB. 


Oiidi. 


that  "I  have  much  doubt  about  the  right  of 
the  complainants  to  haye  this  case  settled,  tak- 
ing Into  consideration  its  condition.  No  ex- 
tension of  time  since  November  12,  1894,  has 
been  asked  for  or  granted;  and  the  record 
has  been  in  the  hands  of  the  complainants' 
solicitor  since  May  2,  1895.  Not  wishing  to 
put  anything  in  the  way  of  review  of  cases 
heard  by  me,  I  have  concluded  to  settle  the 
case.  Where  there  is  contention  about  the 
evidence,  as  in  this  case,  I  feel  it  is  better 
to  settle  the  case  upon  the  whole  record  as 
presented  to  me.  Upon  presentation  of  this 
record,  at  the  next  session  of  the  court  on 
the  10th  instant,  I  will  sign  It  as  a  settlement 
of  the  case.'^  This  order  was  not  satisfac- 
tory to  the  complainants,  who  desired  to  have 
a  case  settled  which  should  contain  only  the 
substance  of  the  testimony,  whereas  the 
Jud^e  proposed  to  include  a  verbatim  report, 
Including  questions  and  answers.  The  com- 
plainants asked  this  court  for  a  mandamus 
in  the  premises,  but  on  April  7,  1896,  this  was 
denied,  the  court  stating.  In  its  memorandum 
as  announced,  that  the  (circuit)  "court  bad 
no  power  to  settle  the  cose."  As  the  stat- 
ute referred  to  expressly  provides  for  a  case 
which  shall  contain  only  the  substance  of  the 
testimony,  and  as  this  is  the  usual  practice, 
it  would  seem  that  the  mandamus  was  de- 
nied upon  the  ground  that  the  time  within 
which  the  circuit  judge  had  Jurisdiction  to 
settle  a  case  had  expired.  As  the  applica- 
tion for  mandamus  was  ex  parte,  and  no 
order  to  show  cause  issued.  It  is  probable  that 
the  •circuit  judge  was  unaware  that  it  was 
made.  Accordingly,  a  case  was  settled  upon 
April  10th,  in  accordance  with  his  opinion, 
before  mentioned,  and  at  the  same  time  the 
appeal  bond  was  approved.  The  record  has 
been  filed  and  printed  at  a  large  expense,  and 
counsel  claim  that  defendants'  counsel  had 
knowledge  of  the  steps  being  taken,  and 
made  no  objection,  but  tacitly  signified  a  will- 
ingness that  the  case  should  proceed  in  this 
court. 

The  questions  before  us  ^re  two:  (1)  Did 
the  court  acquire  jurisdiction  of  the  cause? 
(2)  Have  defendants,  through  counsel,  waived 
a  right  to  have  the  cause  dismissed? 

Appeals  are  statutory,  and,  in  the  absence 
of  statutes,  no  right  to  appeal  exists.  8ee 
SuIUvan  v.  Haug,  82  Mich.  548,  46  N.  W.  796, 
and  cases  there  cited;  1  Enc.  Pi.  &  Prac. 
15,  16;  Bevtns  v.  Ramsey,  11  How.  185.  In 
the  authority  last  cited,  It  Is  said:  '*It  fol- 
lows, therefore,  that  all  the  requirements  of 
the  statute  for  taking  and  perfecting  an  ap- 
peal are  deemed  jurisdictional,  and  must  be 
strictly  compiled  with."  This  is  the  doc- 
trine of  this  court  In  Canal  Co.  v.  Haas,  20 
Mich.  320,  it  was  said  that  "when  an  appeal 
is  not  taken  within  the  statutory  time,  and 
there  is  no  provision  for  an  extension,  there 
is  no  Jurisdiction  to  hear  it."  To  the  same 
effect  is  the  case  of  Canfield  v.  The  City  of 
Erie,  21  Mich.  160;  Ice  Co.  v.  Steamer  Ex- 
celsior, 43  Hlch.  336,  5  N.  W.  388.     And  it  is 


said  that,  "where  the  conditions  are  not  com 
plied  with,  the  appeal  is  void  upon  objection.' 
Hardaway  v.  Biles,  1  Smedes  &  M.  657;  Pw- 
ter  V.  Grlsham,  3  How.  (Miss.)  73.  "The  con- 
ditions required  by  statute  as  precedent  iw 
taking  and  perfecting  an  appeal  cannot  bar 
modified  or  extended  by  any  Judge  or  court 
without  express  statutory  authority."  Em- 
erson V.  Clark,  2  Scam.  489;  Sholty  t.  Mc- 
Intyre,  136  HI.  33,  26  N.  B.  655.  The  stat- 
ute referred  to  expressly  limited  the  time 
for  settling  a  case  to  3  (now  4)  months.  In- 
cluding extensions;  yet  the  case  was  not  set- 
tled for  nearly  2  years,  and  section  6738  lim- 
its the  right  to  appeal  to  40  days  after  the 
settlement  of  a  case.  See  Gale  v.  Gould,  40 
Mich.  62;  Love  v.  Francis,  63  Mich.  18»,  2» 
N.  W.  843. 

It  is  argued  that  the  cases  of  Cameron  v. 
Calkins,  43  Mich.  191,  5  N.  W.  292,  Gram 
V.  Wasey,  45  Mich.  223,  7  N.  W.  84.  702,  and 
Railway  Co.  v.  Chambers,  89  Mich.  5,  50  N. 
W.  741,  are  inconsistent  with  the  proposi- 
tion contended  for.  viz.  that  the  statutory 
requisites  are  necessary  to  confer  Jurisdic- 
tion. These  were  cases  in  which  the  court 
refused  to  dismiss  proceedings,  where,  owing 
to  some  default  of  the  court  or  its  officers, 
parties  were  prevented  from  taking  appeals 
seasonably;  and  the  opinions  seem  to  make 
such  cases  exceptional.  All  courts  do  not 
recognize  this  rule.  Excelsior  Electric  Co. 
V.  Chicago  Wairs  Mission  &  Training  School. 
41  IIL  App,  115.  But  see  Cook  v.  Hoyt,  13 
HI.  146;  White  v.  Prye.  2  Oilman,  65.  We 
are  therefore  constrained  to  hold  tbat  this 
court  acquired  no  jurisdiction,  and,  as  the 
supreme  court  cannot  assume  jurisdiction  by 
express  consent  of  parties  (see  Doer  v.  Asso- 
ciation [Iowa]  60  N.  W.  22,5),  a  waiver  by  de- 
lay and  acquiescence  would  be  inefTective. 
The  motion  to  dismiss  is  granted.  The  other 
Justices  concurred. 


CITY  OF  PONTIAC  v.  LULiL,  et  »1. 

(Supreme  Court  of  Michigan.    Feb.  2,  ItSffT.) 

CoRDn(iii.TioN  Procbrdikos  for  OPBKnra  Stkbr 

— PBOCBDURB — EVIDEKCE. 

1.  An  owner  of  land  sought  to  be  taken  for 
street  purposes  cannot  object  to  the  sufficiency 
of  a  petition  in  condemnation  Isecnnse  the  land 
of  each  owner  is  not  leparately  describeil, 
where  his  own  is  sufficiently  described,  and  the 
other  owners  assent  to  the  talcing:  nor  because 
it  fails  to  dpseribe  his  interest  in  a  strip  of 
land  over  which  he  has  a  right  of  way  in  com- 
mon with  others,  such  right  not  being  affected 
by  appropriating  the  land  for  street  purposes. 

2.  While  the  opinions  of  witnesses  as  to  the 
necessity  of  taking  land  for  street  purposes  are 
incompetent  In  condemnation  proceedings,  the 
admission  of  such  testimony  is  not  a  unhstan- 
tial  error,  warranting  a  reversal  of  the  jndg- 
ment,  where  the  facts  on  which  it  was  based, 
and  the  other  facts  bearing  on  the  question, 
were  fully  shown,  and  the  jury  viewed  the 
premises. 

3.  The  fact  that  counsel  for  a  city  in  con- 
demnation proceedings  for  opening  a  street,  in 
his  opening  statement,  stated  to  ue  jury  that 
they  might  consider  ben^ta,  in  arriving  at  the 
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<lainagea  of  a  property  owner,  does  not  consti- 
tute reversible  error,  where  no  evidence  as  to 
benefits  was  given,  and  the  jury  were  properly 
instructed. 

Appeal  from  circuit  court,  Oakland  county; 
Joseph  B.  Moore,  Judge. 

Proceeding  by  the  city  of  Pontlae  against 
Albe  A.  Lull  and  others  to  condemn  land  for 
street  purposes.  From  the  Judgment,  de- 
fendant Lull  appeals.    Affirmed. 

This  Is  a  proceeding  to  condemn  lands  for 
a  public  street  In  the  city  of  Pontlae.  The 
petition  was  filed.  In  the  name  of  the  city, 
by  the  city  attorney,  setting  forth  the  reso- 
lution of  the  common  council,  in  which  the 
property  proposed  to  be  taken  was  described 
by  metes  and  bounds,  and  consisted  of  a 
strip  of  land  50  feet  wide  and  310  long,  and 
extending  westerly  from  the  west  line  of 
Williams  street  to  Pike  street  The  petition 
alleged  "that  the  names  of  the  owners  and 
others  Interested  In  the  said  parcel  of  land 
so  as  aforesaid  necessary  to  be  taken,  and 
proposed  to  be  taken,  for  said  improvement, 
so  far  as  the  same  can  be  ascertained.  Includ- 
ing those  In  the  possession  of  the  said  par- 
cels, are  as  follows,  to  wit:  A.  A.  Lull,  Ln- 
cretia  A.  Heath,  the  heirs  of  Charles  Fish, 
who  are,  as  nearly  as  can  be  ascertained  and 
determined,  Frederick  S.  Stewart  and  the 
heirs  of  Nelson  P.  Stewart,  who  are  Adallne 
Johnson,  Helen  McConnell,  and  Frederick  S. 
Stewart"  Defendant  Lull  appeared  and  ob- 
jected to  any  proceeding  under  the  petition, 
because  it  "did  not  specifically  describe  the 
several  parcels  of  land,  or  the  separate 
names  of  the  owners  of  such  separate  paiv 
eels  of  land,  and  did  not  In  any  way  specify 
or  describe  the  separate  lands  or  parcels 
owned  severally  by  the  respondents."  The 
petitioner  thereupon  asked  leave  to  amend, 
which  was  granted,  and  the  petition  was 
amended  so  as  to  definitely  describe  the  land 
proposed  to  be  taken  from  defendant  Lull, 
which  was  a  strip  off  the  south  side  of  his 
lot  six  feet  wide  on  the  east  end,  and  one 
foot  wide  on  the  west  end.  Defendant  Lull 
then  filed  an  answer  In  which  he  set  up  the 
same  objections  above  mentioned,  and  also 
others.  Defendant  Heath  answered,  dis- 
claiming any  interest  "in  the  strip  of  land 
44  feet  wide  included  in  the  description  given 
In  said  petition,  which  Is  now  open  to  pub)lc 
use  as  a  street,  and  also  disclaiming  any  In- 
terest In  any  portion  thereof  lying  north  of 
said  44-foot  strip."  She  was  the  executrix 
of  the  estate  of  Daniel  W.  Heath,  and,  in  her 
answer,  consented  that  the  petitioner  might 
take  the  triangular  strip  of  land  belonging 
to  the  estate,  which  was  situated  south  of 
the  44-foot  strip,  and  similar  in  shape  to  the 
piece  which  was  taken  from  Mr.  Lull's  land. 
The  other  respondents  answered,  disclaim- 
ing any  Interest  in  the  lands  proposed  to  be 
taken.  Tbe  Issue,  as  thus  framed,  went  to 
trial,  reaoltlng  in  a  verdict  and  Judgment 
that  a  public  necessity  existed  for  the  tak- 
ing of  the  land,  and  awarding  damages  to 


Mr.  Loll,  who  has  appealed  the  case  to  this 
court 

Samuel  W.  Smith  and  Aaron  Perry,  for  ap- 
pellant    Peter  B.  Bromley,  for  appellee. 

GRANT,  3.  (after  staUng  the  facts).  1. 
It  Is  Insisted  on  behalf  of  Mr.  Lull  that  the 
description  In  the  amended  petition  Is  differ- 
ent from  the  description  in  the  original  peti- 
tion and  In  the  resolution  of  the  common 
council,  which  is  the  basis  for  the  proceeding. 
We  do  not  concur  in  this  view.  The  descrip- 
tion is  sufficiently  definite  In  the  original  pe- 
tition, and,  if  there  Is  any  change,  it  is  to  the 
advantage  of  the  respondent  Lull,  by  taking 
a  few  Inches  less  of  his  land.  We  think, 
however,  tliat  the  description  In  tbe  amend- 
ed petition  corresponds  with  the  resolution, 
and  describes  the  north  line  of  the  proposed 
street  as  was  intended  by  the  councIL 

2.  It  is  next  urged  that  the  petition  is  fatal- 
ly defective  in  that  It  does  not  separately 
describe  the  land  owned  by  each  respondent, 
and  state  his  or  her  interests  therein;  citing 
Railroad  Co.  v.  Sanford,  23  Mich.  418;  City 
of  Owosso  V.  Richfield,  80  Mich.  328,  45  N. 
W.  120;  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v. 
Detroit,  L.  &  N.  R.  Co.,  62  Mich.  569,  29  N. 
W.  606;  Raib^jad  Co.  v.  Munson,  57  Mich.  42, 
23  N.  W.  455;  Railroad  Co.  v.  Clark,  23  Mich. 
519.  These  cases  do  not  control  this.  The 
purpose  of  describing  the  land  owned  by 
each  party,  and  his  interest  therein,  is  to  en- 
able the  Jury  to  determine  the  damages 
which  each  has  suffered,  and  for  which  the 
public  should  pay.  Railroad  Co.  v.  Sanford, 
23  Mich.,  at  page  427.  All  tbe  other  owners 
in  this  case  had  either  disclaimed  any  In- 
terest in  the  land  proposed  to 'be  taken,  or 
had  assented  to  tbe  proposed  Improvement 
and  had  agreed  to  convey  their  interest  Tbe 
land  proposed  to  be  taken  from  Mr.  Lull  was 
described,  and  the  only  damage  be  could  suf- 
fer was  the  value  of  the  land  taken,  and  the 
damage  to  bis  adjoining  property  by  reason 
of  the  improvement  It  is  contended  that 
he  had  an  Interest,  as  found  by  the  Jury,  in 
the  44-foot  strip,  and  that,  therefore,  this  in- 
terest should  have  been  set  up  In  the  peti- 
tion. This  Interest  was  only  that  of  the 
right  of  passage  over  the  44-foot  strip,  which 
he  had  In  common  with  others  who  lived 
in  the  vicinity.  This  right  was  not  destroy- 
ed by  (U)propriating  the  strip  for  a  street 
His  right  of  passage  continued  tbe  same,  and 
tbe  Jury  found  that  be  suffered  no  damage 
in  this  respect  It  was  not,  therefore,  es- 
sential to  describe  this  interest  In  the  peti- 
tion, even  if  it  were  known  to  the  petitioner. 

3.  Witnesses  were  permitted  to  give  their 
opinion  as  to  the  necessity  of  taking  this  land 
for  public  use.  This  was  objected  to  by  the 
respondent  Lull  as  "calling  for  a  conclusion." 
Such  testimony  has  been  held  incompetent 
City  of  Detroit  v.  Brennan  &  Co.,  93  Mich. 
338,  53  N.  W.  525;  City  of  Grand  Rapids  v. 
Bennett  (Mich.)  64  N.  W.  585.    But  In  City  of 
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Detroit  T.  Brennan  &  Oo.  we  refused  to  re- 
veise  the  judgment  on  account  of  its  admis- 
sion, holding  that,  under  the  facts  of  that 
case,  the  jury  could  not  have  been  misled  by 
the  answer.  The  statute  providing  for  ap- 
peals in  these  proceedings  says  that  this 
court  may  "for  any  substantial  error  reverse 
the  Judgment  and  grant  a  new  trial."  1 
How.  Ann.  St  p.  1298,  i  14.  Early  in  the 
trial  tbe  jury  were  sent  to  view  the  prem- 
ises. The  jurors  were  from  the  vicinage. 
The  testimony  was  very  full,  showing  the 
relation  of  this  proposed  improvement  to  the 
public  travel  and  the  other  streets,  the 
schools,  churches,  fire  department,  and  the 
business  parts  of  tbe  city.  Maps  of  the  city 
were  in  evidence.  The  witnesses  who  testi- 
fied that  in  their  opinion  the  improvement 
was  a  public  necessity,  as  well  as  those  who 
gave  their  opinion  to  the  contrary,  gave  the 
facts  upon  which  their  opinions  were  based. 
While  tbe  court  should  have  excluded  the 
testimony,  we  do  not  think  Its  admission  was 
a  substantial  error. 

4.  In  his  opening  statement  to  the  Jnry, 
counsel  for  the  city  stated,  "Of  course,  any 
testimony  in  the  case  showing  a  benefit  is 
to  be  considered  by  you,  in  arriving  at  the 
compensation  of  damages  that  yon  will 
award  Mr.  LulL"  This  statement  was  ob- 
jected to  for  the  reason  that  such  testimony 
should  not  be  considered  by  the  jury.  The 
court  did  not  directly  pass  upon  the  ques- 
tion, but  said  to  the  jury  that  they  would 
be  governed  by  the  testimony  ofCered,  and 
by  the  law  as  given  by  the  court  Excep- 
tion was  taken  to  this  statement  of  coun- 
sel, and  it  is  now  insisted  that  the  case 
was  submitted  to  the  jury  upon  the  theory 
that  they  might  consider  such  benefits.  The 
learned  counsel  is  mistaken  in  this  view. 
The  question  of  benefits  was  not  submitted 
to  the  jury,  and  they  were  clearly  and  fully 
instructed  to  give  to  the  respondent  the  val- 
ue of  his  land,  and  all  tbe  damage  he  had 
sustained.  Counsel  has  not  referred  to  any 
testimony  given  upon  this  point  and  there 
la  nothing  to  Indicate  that  It  was  referred 
to  after  the  opening  statement 

5.  Many  objections  and  exceptions  were 
taken  to  the  admission  and  rejection  of  tes- 
timony. This  opinion  would  be  of  great 
length,  were  each  of  these  questions  discuss- 
ed. None  of  them  raise  questions  which  are 
of  importance  to  the  profession,  or  to  the 
parties  to  this  litigation.  It  Is  therefore  suffi- 
cient to  state  that  we  find  no  error  in  them. 

6.  Tbe  Instruction  of  the  court  was  a  clear 
and  explicit  enunciation  of  the  law  applica- 
ble to  condemnation  proceedings.  It  cover- 
ed fully  the  rule  as  to  public  necessity  and 
the  measure  of  damages.  It  would  be  profit- 
less to  discuss  the  errors  alleged  upon  this 
branch  of  the  case.  We  find  no  error  In  the 
charge. 

7.  The  jury,  in  their  verdict,  returned  that 
one  Mrs.  Treadway  and  one  Mrs.  Vorhees 
were  interested  in  tbe  41-foot  strip  of  land. 


This  strip  bad  for  some  time  been  naed  Itj 

the  parties  in  the  vicinity  as  a  prlyate.  tf 
not  a  public,  way.  Pike  street  as  originally 
platted,  extended  both  east  and  west  of  tbe 
land  In  controversy.  Prior  to  these  proceed- 
ings the  city  had  done  some  work  In  grad- 
ing, cutting  down,  and  excavating  tbe  44- 
foot  strip  In  question.  Neither  Mrs.  Tread- 
way  nor  Mrs.  Vorhees  had  any  other  inter- 
est In  the  land  than  the  right  of  passage. 
Tbe  jury  found  that  they  were  not  dam- 
aged, and  were  not  entitled  to  any  compen- 
sation. The  court  was  therefore  correct  in 
striking  their  names  from  the  verdict,  and 
Instructing  the  jury  that  there  was  no  proof 
that  either  had  any  interest  in  the  land.  The 
judgment  is  affirmed. 


MOOBB,  J.,  did  not  sit 
tices  concurred. 


The  other  Jos- 


DANIBLS  et  al.  v.  LONG. 

(Supreme  Coart  of  Michigan.    Feb.  2,  1897.) 

Hdmicipal  Corporations — Issdasoi  or  Bonds— 

XiXEOAUTT  of  Election  —Right  of  Opfi- 

CEK  TO  Plead  ly  Mandamus. 

1.  An  injunction  restraining  the  officers  of  a 
municipal  corporatiou  from  issuing  bonds  ot 
the  corporation,  because  of  irregularity  in  the 
election  authorizing  them,  does  not  preclude  the 
right  to  issue  the  bonds  upon  a  new  election. 

2.  Where  an  iJ  legality  exists,  in  a  municipal 
election  authorizing  the  issuance  of  bonds, 
which  would  coastitute  ground  for  enjoining 
their  issuance  at  the  suit  of  a  taxpayer,  an 
officer  charged  with  the  duty  of  signing  the 
bonds  may  refuse  to  act  though  the  result  of 
the  election  has  been  officially  declared,  and 
may  set  up  such  illegality  in  defense  to  a  man- 
damus proceeding  to  compel  his  acUon. 

Certiorari  to  circuit  court  Kalamazoo 
county;    George  M.  Buck,  Judge. 

Mandamus,  on  relation  of  Henry  J.  Daniels 
and  others,  trustees  of  the  village  of  Vicks- 
burg,  against  John  Long,  president  of  said 
village,  to  compel  the  issuance  of  municipal 
bonds.  A  demurrer  was  sustained  to  re- 
spondent's answer,  and  he  brings  certiorari. 
Beversed. 

Howard,  Boos  &  Howard,  for  rdat<H»,  N. 
H.  Stewart,  for  respondent 

HOOKEHl,  J.  The  drcnit  coart,  apon  ap- 
pljcation  of  several  trustees  of  the  village  of 
Yicksburg,  Issued  a  peremptory  mandamus 
against  John  Long,  president  of  said  ▼Ulage, 
for  the  purpose  of  raising  the  necessary 
funds  to  provide  a  municipal  electric  light 
plant  and  waterworks.  It  Is  before  ns  npon 
certiorari. 

The  case  was  heard  below  upon  relators' 
demurrer  to  the  answer  of  the  respondent 
Hence  the  only  question  before  us  is  wheth- 
er the  answer  states  a  prima  facie  defense. 
The  first  ground  alleged  is  that  the  respond- 
ent had  been  enjoined.  The  record  discloses 
that  an  election  was  held  on  the  27th  of 
April,  and  that  the  Issue  of  bonds  was  en- 
joined by  the  circuit  court  in  a  suit  brought 
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by  one  Dell  to  declare  the  election  Invalid. 
Subsequently  the  council  undertook  to  aban- 
don thoae  proce^lngB,  and  called  another 
election,  at  which,  it  is  said,  the  projects 
were  declared  to  be  carried.  Upon  the  re- 
fusal of  respondent  to  sign  the  bonds,  this 
proceeding  was  instituted.  He  alleged.  In 
his  answer,  that  the  meeting  at  which  the 
second  election  was  called  was  irregular  and 
invalid,  and  contrary  to  law;  but  he  does 
not  set  forth  In  what  particular  it  was  in- 
valid, except  that,  by  reason  of  the  pendency 
of  the  former  suit,  he  alleges  that  it  was  Ir- 
regular to  call  a  second  election,  in  view  of 
the  fact  that  the  council  was  enjoined  from 
taking  any  proceedings  to  bond  the  village  in 
the  amount  of  $12,000  for  waterworks  and 
$3,500  for  an  dectrlc  light  plant,  and  that 
the  dection  was,  therefore,  void.  The  an- 
swer denies  the  accuracy  of  the  petition  in 
Its  statement  of  the  vote  for  and  against  the 
propositions,  and  states  that  the  poll  list 
shows  that  807  votes  were  cast,  and  that  9 
of  those  which  were  cast  for  said  projects 
were  lllegaL  As  a  farther  answer  the  re- 
spondent alleged  that  It  was  the  avowed  pur- 
poae-^resnmably  of  relators— to  nnlawfolly 
bypothecate  said  bonds,  or  some  of  them,  for 
a.  loon  of  $1,300,  at  8  per  cent  interest,  not- 
withstanding the  fact  that  the  condition  of 
the  reoolutlon  ordering  said  bonds  was  that 
they  should  be  sold  at  par,  and  not  draw 
over  6  per  cent  interest;  and,  further,  that 
at  the  meeting  at  which  it  was  determined 
to  do  this,  a  anomm  of  the  council  was  not 
present  without  counting  the  president  pro 
tempore,  and  that  he  fears  that  said  bonds 
will  be  unlawfully  disposed  of  if  he  signs 
them.  We  may  therefore  resolve  the  case 
Into  the  following  questions:  (1)  Was  the 
chancery  suit  a  legal  obstacle  to  a  second 
«lection?  (2)  Does  the  record  disclose  that 
less  than  two-thirds  of  those  voting  upon 
these  propositions  voted  in  favor  of  them? 
<3)  Was  respondent's  belief  in  the  failure  of 
the  projects,  or  in  the  avowed  intention  of 
the  relators  to  hypothecate  the  bonds  as  col- 
lateral security  for  a  loan  at  a  rate  of  inter- 
est higher  than  that  authorized,  a  suflScient 
Jostittcatlon  for  the  respondent's  refusal  to 
sign  the  bonds? 

The  answer  does  not  show  the  grounds  up- 
on which  the  Dell  suit  was  planted.  If  It 
appears  that  It  was  based  upon  a  foundation 
broad  enough,  and  called  for  a  decree  for- 
bidding the  issue  of  any  bonds  because  of 
the  amount  being  in  excess  of  the  power  of 
the  council,  we  might  be  Justified  in  saying 
that  a  discretionary  writ  should  Issue,  though 
we  reserve  the  question;  but  it  may  be  that 
it  attacks  the  proceeding  because  of  some  Ir- 
regularity, and  that  the  council,  recognizing 
or  fearing  Invalidity,  have  chosen  to  save 
time  and  money  by  submitting  the  question 
again.  If  there  was  no  Impropriety  In  this, 
nnd  we  cannot  say,  from  this  record,  that 
there  was,  the  former  suit  does  not  preclude 
the  Issue  of  bonds  upon  a  new  election. 


The  answer  alleges  that  the  poll  list  shows 
that  307  votes  were  cast  at  such  election. 
It  does  not  state  how  many  of  these  were 
cast  upon  each  proposition,  and,  as  it  is  pos- 
sible, and  perhaps  not  Improbable,  that  some 
electors  voted  upon  but  one  of  the  proposi- 
tions, the  statement  in  the  answer  is  not  In- 
consistent with  the  declaration  of  the  In- 
spectors, viz.  that  28S  votes  were  cast  upon 
the  proposition  for  waterworks,  of  which 
206  were  for,  and  93  against,  the  proposition, 
and  that  200  votes  were  cast  upon  the  prop- 
osition for  electric  lighting,  of  which  197 
were  for,  and  93  were  against,  such  propo- 
sition. If  the  9  alleged  illegal  votes  be  de- 
ducted, it  would  reduce  the  aggregate  of 
votes  cast  as  well  as  reduce  the  votes  for 
the  respective  propositions.  Upon  the  re- 
lator's theory,  this  would  leave  the  vote  to 
stand  as  follows:  Waterworks:  Aggregate, 
286;  subtracting  9,  equals  289.  Necessary 
to  carry  the  proposition,  193.  Vote  for,  206; 
subtracting  9,  equals  196.  This  shows  an 
excess  of  8  over  the  neceasa^  two-thirds. 
Electric  lights:  Aggregate,  290;  subtracting 
9,  equals  28L  Necessary  to  carry  the  prop- 
osition, 188.  Vote  for,  197;  subtracting  9, 
equals  188.  It  will  thus  be  seen  that  If  the 
respondent  be  given  full  benefit  of  the  al- 
leged Illegal  votes,  a  full  two-thirds  of  the 
vote  cast  upon  each  proposition  was  in  favor 
of  it  The  law  provides,  by  section  4  of 
chapter  11  (Pub.  Acts  1895,  p.  62),  that  "be- 
fore any  money  shall  be  borrowed,  appropri- 
ated, raised  or  expended  for  the  purchase  or 
construction  of  waterworks  in  any  village 
the  council  shall  cause  to  be  made  an  es- 
timate thereof,  and  the  question  of  raising 
the  amount  required  for  such  purpose  shall 
be  submitted  to  the  eiectois  of  the  village, 
at  Its  annual  election,  or  at  a  special  elec- 
tion called  for  that  purpose  by  the  council, 
as  provided  in  the  act,  and  shall  be  deter- 
mined as  two-thirds  of  the  electors  voting 
at  such  Section  by  ballot  shall  direct"  The 
respondent  contends  that  each  proposition 
must  have  received  votes  In  Its  favor  equal 
to  two-thirds  of  the  number  of  voters  who 
voted  at  the  election.  If  we  construe  this 
to  mean  legal  votes,  we  must  deduct  9  from 
the  poll  list  which  leaves  298  as  the  aggre- 
gate of  votes  cast  and  199  would  be  the  nec- 
essary two-thirds  for  each  proposition.  Nei- 
ther received  that  number.  In  the  case  of 
Stebbins  v.  Judge  of  Superior  Court  (Mich.) 
66  N.  W.  594,  a  similar  question  was  raised, 
and  that  case  will  be  found  to  sustain  the 
respondent's  contention.  Hence,  if  the  al- 
legrations  of  the  respondent's  answer  are 
true,  both  propositions  were  lost  This  case 
is  here  upon  demurrer  to  the  respondent's 
answer,  and  we  must  therefore,  assume  Its 
statements  to  be  true. 

It  is  contended  that  this  question  cannot 
be  raised  in  defense  of  an  application  for 
mandamus,  and  that  the  act  of  the  presi- 
dent In  signing  bonds  is  ministerial,  and 
he  cannot  question  the  election  after  it  has 
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been  legally  declared;  and,  again,  that  he 
has  assented  to  and  signed  the  contracts  un- 
der which  waterworks  and  an  electric  light 
plant  have  been  commenced  and  nearly 
completed.  It  Is  urged  that  he  and  the  In- 
habitants of  the  village  are  estopped  by 
their  conduct  in  allowing  such  work  to  be 
done,  and  cannot  now  dispute  the  liabili- 
ty of  the  yiUage.  We  recognize  the  impro- 
priety of  refusal  by  officers  to  take  the  es- 
sential steps  to  levy  and  collect  the  public 
revenue,  but  we  think  this  case  does  not  fall 
within  the  cases  which  hold  that  such  officers 
cannot  refuse  to  act.  This  president  is  ask- 
ed to  pledge  the  credit  of  the  village  that  Its 
bonds  may  be  put  upon  the  market  and  sold. 
Upon  the  facts  stated  any  taxpayer  might 
enjoin  his  action;  but  that  is  unnecessary 
where  the  officer  himself,  recognizing  the  il- 
legality of  such  vote,  refuses  to  sign  the 
bonds.  The  answer  alleges  that  those  who 
have  contracted  to  erect  the  plants  had  no- 
tice, before  making  the  contracts,  that  the 
propositions  jvere  not  legally  carried.  This 
negatives  any  question  of  estoppel  upon  this 
record.  If  the  acts  of  the  president  or  the 
neglect  of  the  taxpayers  could  effect  an  es- 
toppel In  any  event.  No  authority,  other 
than  the  tax  cases  mentioned,  is  cited  in 
support  of  the  claim  that  the  respondent 
cannot  try  the  question  of  the  legality  of  the 
election  and  canvass  In  a  mandamus  pro- 
ceeding. We  find  that  It  has  been  done  in 
several  Instances.  In  People  v.  Trustees  of 
Village  of  Ft.  Edward,  70  N.  T.  28,  a  man- 
damus was  asked  to  compel  the  issue  of 
bonds,  and  denied.  An  inquiry  Into  the 
question  of  whether  the  votes  cast  constitut- 
ed a  majority  of  the  taxable  inhabitants  was 
held  proper.  In  McMabon  v.  Supervisors, 
46  Cal.  214,  the  court  Investigated  the  pro- 
ceedings preliminary  to  the  election,  and  de- 
nied the  writ,  for  want  of  a  proper  notice. 
In  People  v.  Ohio  Grove  Tp.,  61  111.  102, 
while  the  writ  was  granted  upon  the  Insuffi- 
ciency of  a  return  which  was  demurred  to, 
there  Is  no  suggestion  that  the  proceedings 
were  not  open  to  Investigation.  Again,  in 
People  V.  Cline,  63  111.  394,  a  mandamus 
was  sought  to  compel  a  supervisor  to  sign 
and  deliver  bonds  of  his  township,  of  which 
he  had  previously  executed  and  delivered 
$3,000.  He  defended  on  the  grounds,  among 
others,  that  the  10  residents  who  signed  the 
petition  for  the  election  were  not  all  legal 
voters,  and  that  a  sufficient  number  of  the 
votes  cast  for  the  proposition  to  reduce  the 
number  below  a  majority  were  fraudulent, 
and  that  relator  knew  It  In  this  case  the 
claim  was  made  that  the  relators  were  es- 
topped by  the  canvass,  but  the  court  held 
otherwise.  The  propriety  of  refusal  by  an 
officer  to  sign  bonds  under  such  circumstan- 
ces was  emphasized  on  rehearing. 

We  are  of  the  opinion  that  the  circuit  court 
erred  in  sustaining;  relator's  demurrer.  He 
should  have  overruled  it,  and  given  him  an 
opportunity  of  Joining  issue  upon  the  answer. 


if  be  desired.  His  order  Is,  thecefore,  re- 
versed, and  the  case  remanded  for  further 
proceedings.   The  other  Jufltices  concnrred. 


WALKER  V.  LAKE  SHORE  &  H.  8. 
RY.  CO. 
(Supreme  Court  of  Michigan.    Feb.  2,  1S97.) 
Death  bt  Wbonofci,  Act— Damaoks. 
In  a.  statutory  artion  to  recover  for  death 
by  wrongful  act,  it  is  error  to  allow  the  jury 
to  consider  damages  sustained   by   decedent's 
children  from  the  loss  of  nurture,  instruction. 
and  moral  and  physical  training  received  from 
the  father,  of  the  value  of  which  there  was  no 
evidence. 

Error  to  circuit  court,  Kalamazoo  county: 
George  M.  Buck,  Judge. 

Action  by  Robert  Walker,  administrator 
of  the  estate  of  John  Walker,  deceased, 
against  the  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  to  recover  for  the 
wrongful  killing  of  decedent.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

Boudeman  &  Adams  and  0.  E.  Weaver, 
for  appellant  Osbom,  Mills  &  Master  (E- 
S.  Roos,  of  counsel),  for  appellee. 

MONTGOMERY,  J.  This  case  waa  once 
before  the  court  and  Is  reported  bi  62  N. 
W.  1032.  A  new  trial  has  been  had,  and  the 
plaintiff  on  the  second  trial  recovered  a  ver- 
dict of  $7,360.  The  record  is  volnmlnous. 
containing  a  large  number  of  assignments 
of  error.  The  defendant  contends  that  the 
evidence  on  the  second  trial  presented  a  dif- 
ferent case  than  that  passed  upon  In  our  for- 
mer opinion,  and  strenuously  argues  that  the 
verdict  should  have  been  directed  for  de- 
fendant. A  careful  examination  of  the  rec- 
ord has  convinced  us  that  in  no  fact  material 
to  the  questions  of  law  Involved  does  this 
record  differ  from  the  former  to  such  an  ex- 
tent as  to  change  the  result  We  tlilnk  the 
charge  of  the  court  upon  the  subject  of  de- 
fendant's liability  was  fair,  and  within  the 
lines  of  the  former  decision.  We  are  con- 
strained to  hold,  however,  that  there  was 
error  in  recelvInR  evidence  bearing  upon  the 
subject  of  damages,  and  in  the  charge  of  the 
court  upon  this  subject  The  widow  of  de- 
ceased testified,  under  objection  and  excep- 
tion, as  follows:  "Q.  You  may  state  what 
If  anything,  your  husband  did  towards  as- 
sisting his  children  in  the  matter  of  their 
schooling.  A.  He  did  all  that  was  necessary 
for  him  to  do.  They  would  bring  their  arith- 
metic and  slate  home  some  nights.  He 
would  help  them  with  them.*  Q.  Now,  have 
your  children  gone  to  school  since  their  fa- 
ther's death?  A.  The  youngest  one  is  aU; 
Just  the  youngest  one.  At  the  time  of  his 
father's  death,  the  oldest  one  was  attending 
Lake  Street  School.  The  oldest  child  was 
in  the  seventh  grade,  I  think,  at  the  time  of 
his  father's  death.    Barbara  waa  also  gobig 
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to  school  at  Lake  street.  She  was  In  the 
seventh  grade  Q.  Yon  state  that  they  have 
not  been  sent  to  school  since  their  father's 
death.  You  may  state  why  not  A.  Because 
they  dldnt  have  any  chance.  Q.  You  state 
that  they  have  had  no  chance.  What  do 
yon  mean  by  that,  Mrs.  Walker?  A.  Be- 
cause I  was  not  keeping  bouse  so  that  they 
could  go.  The  oldest  one  hasn't  been  at  all 
since  that  Q.  Why  not?  A.  He  did  not  have 
any  home  to  stay  to  so  he  could  go.  I  was 
working  at  housework.  I  went  to  keeping 
house  about  a  year  ago,  and  took  In  wash- 
ings. Q.  What  did  the  boy  do?  A.  He  work- 
ed for  his  grandfather  a  while,  on  the  farm. 
Since  then  he  has  not  done  much  of  anything. 
He  could  get  no  work.  The  daughter  work- 
ed out  after  a  while.  She  worked  In  the 
card  factory  about  a  year.  She  was  mar- 
ried last  fall.  I  have  tried  to  keep  the  young- 
est one  at  school  most  of  the  time." 

In  his  charge  to  the  jury,  the  circuit  Judge 
said:  "In  estimating  the  plaintiff's  dam- 
ages, you  would  be  at  liberty  to  take  Into 
consideration  the  nurture,  instruction,  phys- 
ical, moral,  and  Intellectual  training  which 
yon  may  be  able  to  find  by  the  testimony 
the  children  of  John  Walker  would  have  re- 
ceived from  their  father  had  he  lived  during 
their  minority;  that  is,  nntU  they  attained 
the  age  of  twenty-one  years."  And  also: 
"And  I  desire,  also,  at  this  point,  gentlemen, 
to  withdraw  from  your  consideration  entire- 
ly one  piece  of  the  testimony  which  was  of- 
fered in  the  case;  and  that  is  that  after  the 
death  of  John  Walker  his  family  was  brok- 
en np,  and  his  widow  and  children  went 
with  his  father  to  live.  At  the  time  that 
testimony-  was  Introduced  the  court  bad  an 
idea  that  it  might  be  of  some  value  to  yon 
in  determining  this  second  proposition;  that 
Is,  whether  the  family  had  been  deprived  of 
the  value  of  Mr.  Walker's  services  in  atten- 
tion to,  superintendence,  and  care  of  his 
family.  On  reflection  the  court  is  satisfied 
that  it  would  have  no  value  in  deciding  that 
question,  so  that  you  will  disregard  that 
testimony  entirely  for  every  purpose  in  mak- 
ing np  yonr  verdict."  It  is  very  doubtful 
Indeed  If  the  effect  of  the  testimony  which 
the  court  recognized  as  Improper  could  be 
connterncted  by  withdrawing  It  from  the 
jury  at  that  stage  of  the  case.  But  we  ne^ 
not  determine  whether,  if  the  Instructions 
were  otherwise  proper,  we  should  say  that 
the  error  in  the  receipt  of  this  evidence  was 
cured,  as  we  are  of  the  opinion  that  there 
was  error  in  permitting  the  jury,  under  the 
testimony  in  this  case,  to  award  a  sum  as 
<lamages  for  loss  of  nurture,  instruction, 
and  moral  and  physical  training.  It  has 
been  frequently  decided  by  this  court  that 
in  an  action  for  the  recovery  of  damages  for 
death  by  wrongful  act,  based  upon  our  stat- 
ute, the  damages  to  be  awarded  must  be 
limited  to  the  pecuniary  loss  sustained  by 
those  in  whose  interest  the  case  Is  prose- 
cuted.    Railway  Co.  t.   Bayfield,  87  Mich. 


214;  Balcb  v.  Ballroad  Co.,  67  Mich.  894,  34 
N.  W.  884;  Mynnlng  v.  Railway  Co.,  59 
Mich.  261,  26  N.  W.  514;  Van  Bnint  v.  Rail- 
road Co.,  78  Mich.  630.  44  N.  W.  321;  Nel- 
son V.  Railway  Co.  (Mich.)  62  N.  W.  90S. 
In  onr  former  opinion  in  this  case  we  said: 
"We  are  aware  that  some  courts  have  held 
that  the  Jury  may  take  into  account  the 
loss  sustained  by  the  children  of  the  deceas- 
ed for  loss  of  physical  care  and  mental  and 
moral  training  of  the  father  or  mother,  and 
we  are  not  prepared  to  say  that  cases  may 
not  arise  in  which  there  may  be  sufficient 
proof  of  damages  suffered  by  reason  of  the 
withdrawal  of  these  ministrations  which 
will  justify  a  recovery  upon  that  basis.  But 
it  Is  distinctly  against  the  previous  holdings 
of  this  court  to  say  that  such  elements  may 
be  considered,  and  the  jury  left  to  roam  at 
large,  and  draw  upon  their  imagination  as 
to  the  extent  of  the  Injury  suffered  through 
this  cause."  On  the  second  trial  there  was 
no  evidence  of  the  value  of  deceased's  in- 
struction given  to  his  children,  nor  of  the 
value  of  any  physical,  moral,  or  Intellectual 
training,  nor  could  there  well  have  been.  It 
was  not  claimed  that  deceased  was  In  any 
sense  a  tutor  to  his  children.  The  most  that 
can  be  inferred  is  that  he  rendered  to  them 
occasional  assistance,  such  as  ^  parent  is 
supposed  to  render  to  his  children,  but  which, 
in  Its  very  nature.  Is  as  incapable  of  meas- 
urement by  a  pecuniary  standard  as  is  the 
loss  of  love,  affection,  and  sympathy.  See 
Railroad  Co.  v.  Austin,  69  111.  426;  State  v. 
Baltimore  &  O.  R.  Co.,  24  Md.  106.  The  rul- 
ings conflict  with  our  former  opinion,  and 
cannot  be  sustained.  The  judgment  will  be 
reversed,  but  we  think  it  would  be  a  hard- 
ship to  require  the  plaintiff,  upon  this  ap- 
peal, to  pay  for  the  printing  of  the  volumi- 
nous record  and  brief,  in  which  have  been  pre- 
sented, in  the  main,  the  same  points  passed 
upon  in  our  former  opinion.  We  think  the 
questions  left  us  for  consideration  by  our 
former  opinion  could  have  been  presented 
by  a  record  of  50  pages,  and  that  a  brief  of 
20  pages  would  have  been  ample  for  their 
discussion,  and  the  defendant  will  be  allow- 
ed for  printing  of  brief  and  record  of  80 
pages.    The  other  Justices  concurred. 


DB  LONG  v.  BOARD  OF  SUP'RS  OF 
MUSKEGON  COUNTY. 

(Supreme  Court  of  Michigan.    Feb.  2,  1897.) 

IiTDiosiiT  Criminals — Fees  or  Attornbts. 

An  attorney  appointed  to  defend  an  in- 
digent priscer  in  the  trial  court  cannot,  with- 
out an  order  of  the  court,  appeal,  and  enforce 
a  claim  against  a  county  for  fees  and  expenses 
therefor,  under  How.  Ann.  St.  $  9046,  as  amend- 
ed by  Laws  1803,  No.  96,  providing  for  appoint- 
ments by  the  conrt  of  an  attorney  for  an  in- 
dicted person,  and  section  9047,  providing  that 
such  attorney  6hall  not  be  compelled  to  follow 
the  case  in  the  supreme  court,  and,  if  he  does 
so,  may  recover  an  enlarged  compensation. 
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Certiorari  to  circuit  comt,  MuBkegon  coun- 
ty;  Fred  J.  Russell,  Judge. 

The  relator,  Nelson  De  Long,  an  attorney 
at  law,  was  appointed  by  the  circuit  court  of 
the  county  of  Muskegon  to  defend  one  Smith, 
an  indigent  prisoner,  charged  with  the  crime 
of  assault  with  Intent  to  do  great  bodily 
harm  less  than  the  crime  of  murder.  He  was 
convicted.  The  relator,  upon  his  own  mo- 
tion, and  without  any  petition  to  or  order  of 
the  circuit  court,  brought  the  case  to  this 
court  by  a  writ  of  error.  A  bill  of  excep- 
tions was  settled.  The  relator  procured  the 
record  and  his  brief  to  be  printed.  The  case 
was  affirmed  by  this  court  Qi  N.  W.  200. 
The  relator  thereupon  presented  a  claim 
against  the  respondent  for  $356.80,  of  which 
1200  was  for  Us  services  and  $166.80  for 
printing  the  record  and  brief.  The  respond- 
ent refused  to  allow  the  claim,  and  the  re- 
lator petitioned  the  circuit  court  for  the  writ 
of  mandamus  to  compel  its  allowance.  The 
court  refused  to  issue  the  writ,  and  the  re- 
lator has  brought  the  proceeding  to  this 
court  by  the  writ  of  certiorari.    Affirmed. 

James  O'Hara,  for  appellant.    R.  J.  Mac- 

donald,  for  respondent. 

GRANT,  J.  The  relator  contends  that 
when  an  attorney  is  appointed  to  defend  an 
Indigent  prisoner  in  the  circuit  court  he  has 
the  right,  upon  his  own  motion,  upon  conyic- 
tion,  to  appeal  the  case  to  the  supreme  court, 
and  that  the  supervisors  of  the  county  are 
required  by  law  to  pay  the  expense  of  print- 
ing the  rec<»d  and  brief,  and  for  his  serv- 
ices in  taking  the  case  to  this  court.  If  such 
a  right  exlsits.  It  must  be  found  in  the  statute. 
The  right  of  appeal  in  civil  and  criminal  cas- 
es Is  statutory.  Section  9016,  How.  Ann.  St, 
as  amended  by  Act  No.  96,  Laws  1893,  pro- 
vides for  the  appointment  by  the  court  of  an 
attorney  to  defend  an  indicted  person  when 
he  shall  be  unable  to  procure  counsel,  and 
that  the  court  shall  determine  his  compensa- 
tion, which  shall  not  exceed  $50.  Section 
9047  is  as  follows:  "An  attorney  shall  not, 
in  such  case,  be  compelled  to  follow  a  case 
into  another  county  or  into  the  supreme 
court,  and  if  he  does  so,  may  recover  an 
enlarged  compensation,  to  be  graduated  on 
a  scale  corresponding  to  the  prices  above  al- 
lowed." These  two  sections  must  be  con- 
strued together.  No  attorney  can  defend  a 
prisoner,  and  subject  the  county  to  pay  for 
such  expense,  without  an  order  of  the  court 
It  is  the  duty  of  the  circuit  Judge  to  exam- 
ine into  the  circumstances,  and  determine 
whether  It  is  his  dot}  to  appoint  an  attorney 
to  defend  at  the  expense  of  the  county.  The 
order  of  the  circuit  court  is  the  sole  au- 
thority for  subjecting  the  county  to  the  ex- 
pense of  the  prisoner's  defense.  Section  9047 
means  this,  and  nothing  more,  viz.  the  at- 
torney cannot  be  compelled,  even  by  the  or- 
der of  the  court,  to  follow  the  case  into  an- 
other county,  or  into  the  supreme  court    The 


attorney  is  an  officer  of  the  conrt,  and  as 
such  is  required  by  law  to  obey  Its  orden. 
He  may  therefore  be  compelledi,  tl»oagii 
against  his  wish,  to  defend  the  prisoner, 
when  ordered  by  the  court  to  do  so.  Th« 
purpose  of  this  act  is  to  relieve  him  from  this 
duty  if  there  be  a  change  of  venue,  or  ao  ap- 
peal to  the  supreme  court.  If  the  prisoner 
desires  the  attorney  so  appointed  to  follow 
the  case  into  another  county,  he  must  ob- 
tain an  order  of  the  court  to  that  effect.  If 
the  attorney  refuses,  as  be  may,  then  ttie 
court  before  which  the  case  is  to  be  tried 
must  take  care  ot  his  rights.  If  the  prisoner 
desires  to  have  his  case  reviewed  by  the 
court  of  last  resort,  he  must  apply  to  the 
court  to  obtain  an  order.  This  'was  the 
course  pursued  in  People  v.  Hanifan,  99 
Mich.  616,  69  N.  W.  611.  It  seems  impossi- 
ble of  belief  that  the  legislature  Intended  that 
any  attorney  defending  an  Indigent  prisoner 
under  the  order  of  the  circuit  court  shoobL 
upon  his  own  motion,  subject  the  cotmty  to 
the  expense  of  an  appeal  to  this  conrt.  It  b 
a  consistent  view  to  take  that  the  legislature 
did  intend  to  provide  for  the  employment 
and  payment  of  an  attorney  to  follow  the 
case  to  this  court  if,  in  the  opinion  of  the 
circuit  court,  the  case  should  be  appealed. 
Upon  conviction  the  presumption  of  inno- 
cence has  disappeared,  and  the  presnmptioB 
of  guilt  prevails.  There  may  be  cases  in- 
volving questions  which  should  be  determin- 
ed by  the  court  of  last  resort,  and  in  sudi 
cases  it  would  be  very  proper  for  the  circuit 
court  to  make  an  order  authorising  tbe  pri>- 
on»'s  counsel  to  appeal  the  case,  and  be 
would  then  be  entitled  to  compensation  un- 
der section  9047.  If  he  chooses  to  appeal  the 
case  upon  his  own  motion,  he  must  look  to 
his  client  for  compensation.  We  are  con- 
firmed in  this  view  by  the  fact  that  this  sec- 
tion was  enacted  40  years  ago,  and  has  never 
been  construed  by  the  profession  or  the  cir- 
cuit courts  to  confer  the  power  now  claimed. 
The  Judgment  is  affirmed.  The  otho'  Jus- 
tices concurred. 


CITY  OF  MUSKEGON  v.  SODERBEBG. 

County  Treasurer. 

(Supreme  Court  ot  Michigan.    Feb.  2,  1897.) 

COUNTT  TbEASUKBH  —  MO\-BT    DUB  ClTT  —  RlOBT 

TO  Retais. 
Pnb.  Acts  1895,  No.  154,  {  87,  requires 
each  county  treasurer  to  make  a  statement, 
quarterly,  of  the  account  between  the  county 
and  the  several  townshipa,  and  pay  all  moueyi 
shown  by  it  to  be  due  the  township  to  the 
proper  recelTihp  officer,  etc.  Held,  that  a  coun- 
ty treasurer  has  no  right  to  retain,  out  of  monej 
due  a  city,  a  sum  equal  to  the  delinquent  per- 
sonal taxes  due  the  county^  for  which  he  ha^ 
Issued  his  warrant  to  the  city  treasurer  to  col 
lect,  and  which  it  ib  the  city  treasurer's  doty  to 
collect 

Certiorari  to  circuit  court,  Muskegon  coun- 
ty; Fred  J.  Russell,  Judge. 

Application  by  the  city  of  Muskegon  for  ; 
writ  of  mandamus  to  compel  Samuel  A.  So- 
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derberg,  treaaurer  of  Muskegon  county,  to 
pay  to  relator  certain  money  due  it  on. ac- 
count of  taxes  collected  by  sucb  treasurer. 
The  writ  was  granted,  and  the  county  treas- 
urer brings  certiorari.    Affirmed. 

.  H.  L.  Delano,  for  relator.  It.  J.  Macdon- 
ald,  for  respondent. 

LONG,  C.  J.  At  tbe  quarter  ending  April 
30,  1806,  tbe  respondent,  as  county  treasurer, 
bad  in  bis  bands  tbe  sum  of  $3,255.26  for  de- 
linquent real-estate  taxes  collected  by  blm 
for  tbe  year  1895;  and  on  May  6,  1896,  be 
paid  over  to  tbe  city  treasurer  said  amount, 
less  $1,569.18.  He  claimed  tbe  right  to  re- 
tain this  amount,  for  tbe  reason  that  be  bad 
issued  his  warrant  to  the  city  treasurer  to 
collect  certain  delinquent  personal  state 
taxes  for  the  year  1S95,  amounting  to  $52.89, 
delinquent  personal  county  taxes  of  1895,  of 
$783.15,  delinquent  personal  county  road 
taxes  of  1895,  of  $257.14.  He  setUed  with 
the  city  treasurer  on  that  basis,  by  deducting 
the  sum  of  $1,569.18.  The  city  thereafter 
made  demand  upon  tbe  coimty  treasurer  for 
tbe  payment  of  the  money  so  deducted. 
This  being  refused,  the  city  made  applica- 
tion to  tbe  circuit  court  of  Muskegon  county 
for  a  mandamus  to  compel  the  payment. 
Tbe  county  treasurer  made  return  to  the  or- 
der to  show  cause,  and,  after  the  bearing, 
the  court  directed  the  issuance  of  the  writ 
to  compel  tbe  payment.  Tbe  case  comes  to 
this  court  by  writ  of  certiorari. 

The  contention  of  the  respondent  Is  that 
be  bad  tbe  right  to  set  oft  the  amount  of 
the  personal  taxes  against  tbe  amount  which 
be  owed  as  county  treasurer  to  the  city.  It 
Is  not  disputed  but  that  he  collected  the 
amount  of  money  charged,  and  that  that 
amount  belonged  to  the  city,  and  was  pay- 
able at  the  quarter  ending  April  30,  1890. 
Attached  to  tbe  return  of  tbe  county  treas- 
urer made  In  the  court  below  Is  the  affida- 
vit of  his  deputy,  showing  that  the  city 
treasurer  admitted  to  him  that  he  had  col- 
lected a  portion  of  these  personal  taxes,  but 
what  amount  bad  been  collected  is  not  stat- 
ed; but,  however  that  may  be,  we  think 
that  fact  cannot  affect  the  rights  of  the  par- 
ties tn  the  present  proceeding.  The  county 
treasurer  having'  in  his  bands  an  amount  of 
money  which  it  is  conceded  belonged  to  tbe 
city  treasurer  on  April  30,  1896,  it  was  his 
duty  to  have  paid  over  to  tbe  city  treasurer 
tbe  same;  and  be  bad  no  right  to  set  oft 
against  it  these  personal  taxes  for  which  be 
had  Issued  bis  warrant  to  the  city  treasurer 
to  collect  Section  87,  Act  No.  154,  Pub.  Acts 
1895,  among  other  things,  provides:  "Tbe 
county  treasurer  of  each  county  shall  on  or 
before  the  first  days  of  February,  May,  Au- 
gust and  November  In  each  year  make  out  a 
statement  of  tbe  account  between  the  county 
and  tbe  several  townships,  rendering  the  same 
to  tbe  township  treasurer,  and  pay  all  moneys 
shown  tiy  sucb  statement  so  rendered  tq  be 


due  the  township  to  tbe  proper  receiving  of- 
ficer of  tbe  township,  and  notify  the  township 
clerk  of  the  items  and  totals  thereof.  •  •  * 
The  township  clerks  shall  charge  such  amounts 
to  the  township  treasurers  on  the  books  of 
their  respective  offices."  We  thhik,  therefore, 
that  It  was  tbe  duty  of  the  county  treasurer 
of  Muskegon  countr  to  have  paid  over  to  tbe 
city  treasurer  tbe  total  amount  found  due  tot; 
city  by  such  statement,  and  that  he  bad  no 
legal  right  or  authority  to  deduct  from  it  the 
amount  which  he  claimed  was  due  the  coimty 
for  delinquent  personal  taxes.  It  is  true  that 
tbe  collection  of  these  delinquent  personal 
taxes  rested  with  tbe  city  treasurer,  but  they 
were  to  be  collected  by  him  upon  the  warrant 
Issued  by  the  county  treasurer.  That  warrant 
had  been  issued,  and,  so  far  as  shown  by  this 
record,  was  still  in  tbe  bands  of  the  dty 
treasurer.  Tbe  order  made  by  the  circuit 
Judge  will  be  affirmed.  Tbe  other  Justices  con- 
curred. 


McBWAN  BROS.  &  CO.  v.  CARPBNTBR 
et  al. 

(Supreme  Court  of  Michigan.  Feb.  2, 1897.) 
LoooiNO  Lien— Waivsb. 
Where  tbe  owner  of  logs  gave  his  notes  for 
the  saw  bill,  evidence  that  the  sawyers  dis- 
counted the  notes,  and  protected  them  in  the 
hands  of  the  holders  by  collateral  security.  Is 
Incompetent  to  show  a  waiver  of  the  lien  for 
sawing. 

Error  to  drcnlt  court.  Bay  county;  Andrew 
O.  Maxwell,  Judge. 

Replevin,  brought  by  McEwan  Bros.  A  Co., 
a  corporation,  against  Alice  M.  Carpenter 
and  Jennie  M.  Whedon.  There  was  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Frank  S.  Pratt  (Frank  U  Fales,  of  counsel), 
for  appellant    B.  A  Cooley,  for  appellees. 

MOORE,  J.  The  plaintiff  is  a  corporation 
doing  a  lumber  and  sawmill  business  at  Bay 
City.  In  May,  1895,  it  made  a  contract  with 
Alvln  Maltby,  the  effect  of  which  was  to 
give  it  the  ownership  of  one-half  of  a  quan- 
tity of  Norway  logs.  One  of  its  reasons  for 
making  its  contract  was  to  keep  its  mill  em- 
ployed. The  logs  were  to  be  cut  and  deliver- 
ed by  Maltby,  and  were  to  be  sawed  by  tbe 
plaintiffs.  Maltby  did  not  deliver  the  logs 
fast  enough  to  keep  the  mill  running,  and 
the  mill  was  shut  down  for  a  little  time. 
While  the  mill  was  idle,  the  booms  were 
filled  with  other  logs,  so  that  there  was  no 
room  for  the  logs  in  question  in  plalntlfTs 
booms,  and  some  talk  was  bad  about  keep- 
ing tbe  logs  back  until  there  was  room  for 
them  in  plaintiff's  booms.  They  were  not  kept 
back,  but  began  to  arrive,  and  Maltby  made 
a  contract  with  defendants  to  saw  them  for 
two  dollars  a  thousand,  nothing  being  said 
about  the  time  of  payment,  or  bow  long  tbe 
lumber  might  be  on  the  docks  without  char- 
ges.   Tbe  plaintiff  knew  nothing  about  the 
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making  of  the  contract  at  the  time  It  was 
made,  though  It  had  been  talked  between  Mc- 
Bwan  and  Mr.  Maltby,  and  between  Mr.  Mc- 
Ewan  and  the  manager  of  the  defendants, 
that  the  logs  might  be  sawed  by  the  defend- 
ants. The  record  does  not  disclose  that  at 
the  time  the  contract  was  made  defendants 
knew  that  the  plalntifF  owned  an  Interest  in 
the  logs.  During  the  process  of  manufactnte, 
estimates  were  made  of  the  amount  manu- 
factured, and  Maltby,  on  June  29,  1895,  gave 
defendants  his  note  for  $1,300,  due  Novem- 
ber 1,  1895.  August  8th  he  gave  his  note 
for  (1,350,  due  November  11th.  August  25th 
he  gave  bis  note  for  (550,  due  November 
25th.  These  notes  were  Indorsed  by  defend- 
ants and  discounted  at  the  Lumberman's 
State  Bank.  When  they  were  given,  noth- 
ing was  said  about  their  being  received  in 
payment  Before  any  of  these  notes  ma- 
tured, and  on  October  8th,  Maltby  failed.  On 
the  11th  of  October  Maltby  conveyed  the 
half  Interest  he  owned  in  the  logs  and  lum- 
ber to  the  plaintiff,  who  made  a  demand  on 
the  defendants  for  the  lumber  which  was 
then  piled  on  their  docks.  The  defendants 
had  beon  paid  no  part  of  the  sawing  bill,  un- 
less the  receiving  of  the  notes  by  them  was 
a  payment;  and  refused  to  deliver  the  lum- 
ber until  the  sawing  bill  bad  been  paid.  The 
plaintiff  brought  replevin,  and  by  direction 
of  the  court  the  Jury  returned  a  verdict  in 
favor  of  defendants.  Defendants  learned  of 
the  ownership  of  the  plaintUt  In  a  part  of  the 
lumber  Just  after  Maltby's  failure.  There 
was  evidence  showing  that  it  was  the  cus- 
tom to  make  the  final  adjustment  of  the 
saw  bill  after  the  lumber  should  be  shipped, 
and  that  at  the  time  the  last  note  was  taken 
defendants  acted  in  the  light  of  that  custom, 
and  that  they  also  acted  upon  the  assump- 
tion that  Mr.  Maltby  would  ship  the  lumber 
when  he  got  a  customer,  and  that  defend- 
ants considered  Mr.  Maltby's  paper  good  at 
the  times  the  notes  were  given ;  and  that,  at 
the  time  the  notes  were  given,  the  defendants 
had  no  intention  of  resorting  to  a  claim  of  a 
lien  on  the  lumber  for  the  said  bilL  It  was 
admitted  that  the  $1,300  note  at  maturity 
was  the  property  of  the  American  Exchange 
National  Bank  of  Detroit,  and  that  the  $1,350 
note  was  owned  by  the  Canadian  Bank  of 
Commerce.  The  proof  disclosed  that  the  de- 
fendants indorsed  the  notes  before  they 
were  discounted,  and  afterwards  paid  them, 
and  produced  them  upon  the  trial.  Plalntltt 
offered  in  evidence  a  chattel  mortgage  dat- 
ed January  11,  1806,  given  by  the  defendants 
to  the  Lumberman's  State  Bank,  to  secure 
the  payment  of  one  note  due  November  1, 
1895,  for  $1,300,  one  due  November  11,  1895, 
for  $1,350,  and  one  due  November  25tb,  for 
$550;  and  offered  to  show  that  the  notes  de- 
scribed in  the  chattel  mortgage  were  the  notes 
given  by  Maltby  to  defendants.  Plaintiff  al- 
so offered  in  evidence  a  chattel  mortgage  dat- 
ed October  31,  1895,  to  the  cashier  of  the 
Lumberman's  State  Bank,  securing  the  pay- 


ment of  all  notes  held  by  the  bank  on  'which 
defendants  are  indorsers.  It  also  oflfered  a 
paper  made  by  defendants  October  19,  18^*>. 
transferring  to  Mr.  Norrlngton  a  qnantltj'  of 
salt,  consideration  $10,000,  and  oflfered  to 
show  that,  while  the  paper  was  made  to  Mr. 
Norring^ton,  it  was  really  held  as  a  security 
by  the  bank.  It  also  offered  a  bill  of  sale 
of  a  quantity  of  personal  property,  consider- 
ation $500,  dated  January  13,  1896.  made  by 
defendants  to  Norrlngton  as  cashier.  On  his 
own  motion,  the  circuit  Judge  refused  to  re- 
ceive any  of  these  papers,  or  any  of  tnl» 
testimony,  in  evidence.  It  Is  the  claim  of 
the  plaintiff  that  the  notes  were  received  by 
the  defendants  as  payment  of  the  sawing 
bill,  and  that  the  giving  of  the  chattel  mort- 
gages were  acts  of  the  defendants,  tending 
to  show  that  they  received  the  notes  as  pay- 
ment, and  had  sold  them,  and  appropriated 
the  avails  of  them  to  their  own  use.  It  Is 
also  its  claim  that  the  papers  should  have 
been  received  as  tending  to  show  who  own- 
ed the  notes,  and  that  they  had  passed  fron: 
the  possession  and  beyond  the  control  of  the 
defendants.  The  plaintiff  also  claims  that 
whether  the  notes  were  received  by  defend- 
ants as  payments  or  not  their  acts  were  such 
as  to  indicate  an  intention  to  waive  any  lien 
they  had  at  the  common  law  upon  the  lorn- 
ber.  If  the  testimony  had  been  received.  It 
would  not  have  been  Inconsistent  with  de- 
fendants' claim  of  a  lien.  We  think  the 
case  Is  controlled  by  Hughes  t.  Tanner,  66 
Mich.  113,  55  N.  W.  661.  The  Judgment  Is 
affirmed.    The  other  Justices  concurred. 


SAGINAW  BtriLDINO  &  LOAN  ASS'N 

V.  TENNANT  et  aL 
(Supreme  Court  of  Michigan.    Feb.  2,  1897.) 

ACKNOWLEDOHENT— iMPBACHiaO    HoBTOAOE 

FORECLOSDRE. 

1.  A  certificate  of  acknowledgment  in  proper 
form  can  be  impeached  only  by  dear  and  con- 
vincing proof  that  it  la  false  and  frandulent 

2.  A  release  uf  a  mortgage  on  a  vacant  lot 
was  forged,  and  plaintiff  loaned  the  owner  of 
the  lot  money  for  the  purpose  of  erecting  a 
building.  In  an  action  to  foreclose  the  second 
mortgage,  it  was  shown  that  the  amount  of 
the  first  mortgage  was  about  $600,  and  that  the 
value  of  the  unimproved  lot  at  the  date  of  the 
foreclosure,  with  the  improvements  that  were 
on  it  at  the  time  of  malung  the  first  loan,  was 
about  $450.  Held  that,  on  entry  of  a  decree 
finding  the  first  mortgage  a  prior  lien,  it  was 
not  error  to  give  the  first  mortgagee  a  lien  on 
the  lot  for  $&2.83. 

Appeal  from  circuit  court^  Saginaw  county, 
in  chancery;   Eugene  Wilber,  Judge. 

Action  by  the  Saginaw  Building  &  Loan 
Association  against  Josephine  M.  Tenuant 
and  others.  From  the  Judgment,  plaintllf 
appeals.    Affirmed. 

Wood  &  Joslin,  for  appellant  Chauncey 
H.  Gage,  for  appellee  LlUie  McBrlan. 

MOORE,  3.  This  Is  a  proceeding  to  fore- 
close a  $900  mortgage,  made  by  William  M. 
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Tennant  to  complainant,  which  mortgage 
bears  date  September  14,  1881,  and  was  on 
lot  4,  block  21,  Saginaw.  Prior  to  September 
14,  1801,  Tennant  had  given  a  mortgage  for 
fSOO  on  this  lot  and  other  property  to  Miss 
McBrlan,  the  defendant.  The  record  In  the 
office  of  the  register  of  deeds  shows  that  on 
September  14,  1881,  the  lot  In  controversy 
was  released  from  the  McBrlan  mortgage. 
It  Is  claimed  that  tbe  complainant's  mort- 
gage was  given  for  money  that  was  after- 
'wards  expended  In  putting  a  dwelling  upon 
tbe  lot  In  controversy.  It  Is  the  claim  of 
defendant  McBrlan  that  she  never  released 
lot  4  from  her  mortgage,  and  that  It  should 
be  a  prior  lien  to  complainant's  mortgage. 
The  case  was  tried  In  open  court  The  cir- 
cuit judge  found  that  the  alleged  release  was 
A  forgery;  that  there  was  due  Miss  McBrlan, 
on  her  mortgage,  $618.99,  and  gave  her  a 
first  ll«i  on  the  lot  In  controversy,  for  $452.- 
S3,  and  required  ber  to  pay  one-half  the 
costs  of  foreclosure.  From  that  decree,  com- 
plainant appeals.  The  errors  relied  upon 
are:  "First.  The  court  should  have  sustain- 
ed tbe  part  release  of  the  McBrlan  mortgage, 
and  It  was  error  to  declare  It  a  forgery. 
Second.  After  finding  the  release  a  forgery, 
the  court  erred  In  adjusting  the  equities  of 
the  parties.  Third.  The  court  erred  In  fixing 
the  McBrlan  lien  at  four  hundred  and  fifty- 
two  dollars  and  eighty-three  cents.  Instead 
of  the  value  of  the  naked  lot,  which  the  evi- 
dence shows  Is  from  two  hundred  dollars  to 
three  hundred  dollars.  Fourth.  The  court 
erred  In  refusing  to  sustain  complainant's 
mortgage  as  a  first  lien  upon  the  property, 
and  by  refusing  to  grant  a  decree  according- 
ly." 

Tbe  record  contains  nearly  200  printed 
pages.  Tbe  questions  Involved  are  purely 
questions  of  fact,  and  It  would  not  profit  any 
one  to  embody  In  this  opinion  tbe  evldeuce. 
It  is  doubtless  true  In  relation  to  deeds, 
mortgages,  and  releases  that  "all  presump- 
tions are  In  favor  of  the  certificate,  and  it 
must  be  treated  with  reasonable  respect  to 
tbe  Improbability  of  misconduct  in  a  reputa- 
ble ofllcer,  or  of  forgery  which  he  ought  to 
have  discovered  If  it  existed,  and  the  burden 
of  proof  Is  on  the  party  denying  it  to  make 
out  a  plain  case"  (Hourtlenne  v.  Schnoor,  Xi 
Mich.  274;  Johnson  v.  Van  Velsor,  43  Mich. 
219,  5  N.  W.  265;  Dlkeman  v.  Arnold,  78 
Mich.  470,  44  N.  W.  407);  and  that  a  certifi- 
cate In  proper  form  can  be  Impeached  only 
by  clear,  convincing,  and  satisfactory  proof 
that  it  is  false  and  fraudulent  (Barker  v. 
Avery,  36  Neb.  599,  54  N.  W.  089;  Phillips  v. 
Bishop,  35  Neb.  487,  53  N.  W.  375;  Insurance 
Co.  V.  Nelson,  103  U.  S.  544;  Russell  v.  Theo- 
logical Union,  73  111.  337;  Bailey  v.  Landing- 
ham,  63  Iowa,  722,  6  N.  W.  76;  Smith  v. 
AUte,  52  Wis.  337,  9  N.  W.  155;  Barrett  T. 
Davis,  104  Mo.  549,  16  S.  W.  377).  The  tes- 
timony offered  by  Miss  McBrlan  meets  these 
requirements. 

It  Is  nrged  by  complainant  that,  if  the  evi- 


dence establishes  the  release  to  be  fraudu- 
lent, Miss  McBrlan  should  have  a  lien  only 
to  the  present  value  of  tbe  vacant  lot,  and 
that  this  value  Is  $250.  The  witnesses  are 
not  agreed  as  to  the  exact  value  of  the  va- 
cant lot,  but  they  are  agreed  that  It  was 
much  more  valuable  when  the  mortgage  was 
given  than  it  Is  now.  The  record  also  dis- 
closes that  something  like  $200  had  been  ex- 
pended on  the  building  put  upon  the  lot  be- 
fore tbe  mortgage  to  the  complainant  was 
given.  The  circuit  Judge  undertook  to  ad- 
Just  the  equities  between  the  liens  held  by 
defendant  McBrlan  and  the  complainant. 
While  he  found  there  was  due  to  Miss  Mc- 
Brlan $618.09,  he  gave  her  a  lien  on  lot  4  for 
only  $452.83.  We  think  this  adjustment  la 
fully  Justified  by  the  evidence.  The  decree 
Is  affirmed,  with  costs  of  this  court.  The 
other  Justices  concurred. 


THOMPSON  V.  MISSOURI  PAO.  RT.  CO. 
ALEXANDER  v.  OVERTON.  HAKE  v. 
WOOLNER.  MAPES  v.  VILLAGE  OF 
SYRACUSE.     BROWN  v.  HARTMAN. 

(Supreme  Court  of  Nebraska.    Jan.  19,  1897.) 

AppcaI/— Ombotions  not  Midi  Below— Siokimo 
Bill  op  E^CKPrioNa 

1.  Objection  to  a  bill  of  exceptioaa  that  it  was 
not  preseDted  for  examination  and  amendment 
within  the  statutory  period,  not  made  before 
the  bill  was  signed  and  allowed  by  tbe  trial 
judge,  but  raised  for  the  first  time  in  the  su- 
preme court,  will  not  be  considered. 

2.  Where  a  bill  is  served  upon  the  adverse 
party  after  the  time  therefor  had  expired,  and 
the  parties  stipulated  in  writinK  that  the  trial 
judge  should  sign  and  allow  the  bill,  it  Is  a 
waiver  of  the  objection  that  the  bill  was  not 
presented  within  the  time  fixed  by  law  or  the 
order  of  the  court. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Cass  county;  Cbap- 
man.  Judge. 

Actions  by  Thompson  against  the  Missouri 
Pacific  Railway  Company,  Alexander  against 
Overton,  Hake  against  Woolner,  Mapes  against 
the  village  of-  Syracuse,  and  Brown  against 
Hartman.  Motion  in  each  case  to  quash  tbe 
bill  of  exceptions.     Motions  denied. 

B.  P.  Waggener,  J.  W.  Orr,  and  A.  N.  Sul- 
livan, for  the  motions.  Bfatthew  Gering,  op- 
posed, 

PER  CURIAM.  Each  of  these  causes  was 
submitted  upon  a  motion  to  quash  the  bill 
of  exceptions.  The  grounds  therefor  and 
the  facts  connected  therewith  are  similar  to 
those  stated  in  Nash  v.  Costello  (Just  decid- 
ed) 68  N.  W.  969,  the  only  difference  In  the 
facts  being  that  in  none  of  the  cases  was 
any  objection  to  the  proposed  bill  made  be- 
fore the  same  was  signed  and  allowed  by 
tbe  trial  Judge,  while  in  the  case  of  Hake  v. 
Woolner,  after  tbe  statutory  period  for  serv- 
ing tbe  bill  bad  elapsed,  the  attorneys  for 
the  respective  parties  stipulated,  in  writing 
indorsed  thereon,  that  tbe  bill  of  exceptions 
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should  be  allowed  and  signed  by  tlie  Judge. 
In  each  case  the  draft  of  the  proposed  bill 
was  served  upon  opposing  counsel  out  of 
time,  and  the  motion  to  quash  was  not  filed 
until  months  after  the  cause  bad  been  dock- 
eted in  this  court,  and  the  briefs  of  plaintiff 
In  error  on  the  merits  had  been  printed, 
served,  and  filed.  In  all  the  cases  but  two, 
the  defendants'  counsel  had  filed  their  briefs 
before  any  objection  to  the  bill  of  exceptions 
was  raised  in  this  court  The  determination 
of  the  several  motions  is  controlled  by  the 
decision  in  Nash  v.  Costello,  supra,  and  cases 
there  cited.  The  objection  now  urged 
aprainst  the  bill  of  exceptions  has  been  walv' 
ed,  and  the  motions  to  quash  are  denied. 
Motion  denied. 


PEASE  V.  PRICE. 

(Supreme  Court  of  Iowa.    Jan.  29,  1897.) 

Attachment— Farmiiio  Implements— Exbhp- 

TIONa. 

Where  he  intends  to  resume  farming,  the 
mere  fact  that  a  farmer  is  temporarily  residing 
in  town,  has  sought  other  employment  while 
there,  and  has  offered  a  part  of  his  farming  im- 
plements for  sale,  does  not  deprive  him  of  his 
exemptions  as  a  farmer  allowed  to  him  by  Code, 
I  3072.  Hicliman  ▼.  Cruise,  34  N.  W.  316,  72 
Iowa,  528,  followed. 

Appeal  from  district  coart,  Clayton  coun- 
ty;  L.  B.  Fellows,  Judge. 

This  is  an  action  for  Judgment  on  three 
promissory  notes,  and  on  an  account  An 
attachment  was  issued  in  the  action,  and 
levied  upon  certain  farming  implements  and 
tools,  as  the  property  of  the  defendant  De- 
fendant moved  to  discharge  the  attached 
property,  as  exempt  to  him  as  a  farmer, 
which  motion  was  sustained,  and  from  the 
order  discharging  said  property  the  i^in- 
tlft  appeals.    Affirmed. 

R.  E.  &  V.  T.  Price  and  Newberry  Bros., 
for  appellant  Davidson  &  Cook,  tor  appel- 
lee. 

GIVEN,  J.  Defendant  sthtes  as  the 
grounds  of  his  motion  that  he  is  a  marrie<l 
man,  the  head  of  a  family,  a  resident  of 
Clayton  county,  Iowa;  that  his  business  is 
that  of  a  farmer,  and  that  the  property  lev- 
ied upon  is  the  same  that  he  has  heretofore 
used  In  his  business  of  farming,  and  which 
he  purposes,  expects,  and  Intends  to  con- 
tinue to  use  In  and  about  the  business  of 
farming;  and  that  it  is  all  the  farm  imple- 
ments of  which  he  was  possessed  at  the 
time  the  same  were  seized.  There  is  no  dis- 
pute but  that  If  at  the  time  of  the  levy, 
January  18, 1885,  the  defendant  was  a  farm- 
er, the  property  levied  upon  was  exempt  to 
him,  under  section  3072  of  the  Code.  The 
evidence  shows,  without  conflict  that  de- 
fendant was  engaged  in  the  business  of 
farming,  and  used  the  Implements  in  ques- 
tion In  that  business,  up  to,  and  for  some 
years  prior  to,  the  1st  of  March,  1894,  and 


that  having  no  farm  of  his  own,  he  rented 
from  others.     In  March,  1894,   he  and   bl» 
family  moved  into  the  town  of  Strawbeny 
Point  where  they  continued  to  reside  at  the 
time    of    these    proceedings.     During    that 
time  defendant  was  engaged,  to   some  ex- 
tent as  a  barkeeper  In  a  saloon,  and  made 
some  efforts  to  secure  a  place  in  which  to 
start  a  saloon  of  his  own.    He  testifies  that 
the  only  reason  why  he  was  not  asing  said 
Implements  as  a  farmer  was  that    be  bad 
not  been  able  to  rent  a  farm  suitable  for  the 
amount  of  help  that  he  had  in  his  ovm  fam- 
ily.   He  says,  "I  have  never  abandoned  the 
business  of  farming,  but,  upon  tbe  contrary, 
have  always  Intended,  and  do  now  intend,  to 
continue  to  follow  and  conduct  tbe  business 
of  farmhig."    The  fact  that  he  sought  other 
employment  during  the  time  that  he  was  un- 
able to  procure  a  farm  is  not  In  conflict  with 
this  statement  as  to  bis   Intention.    It  ap- 
pears that  in  December,  1S94,  the  defendani 
advertised  some  of  these  articles  for  sale, 
but  that  act  does  not  show  that  he  did  not 
Intend  to  continue  in  the  business  of  fann- 
ing.    It  also  appears  that  defendant  said  (» 
one  occasion  that  he  had  sold  part  of  said 
Implements  to  his  son-in-law,  but  it  does  not 
appear  that  the  sale,  if  ever  made,  was  con- 
summated.    The  articles  were  taken  as  the 
property  of  the  defendant  and  from  his  pos- 
session.    Under    the    mllng    announced  In 
Hickman  v.  Cruise,  72  Iowa,  528,  34  N.  W. 
316,  it  is  not  necessary  that  the  defendant 
should  have  been  actually  engaged.  In  farm- 
ing at  the  time  the  property  was  taken.    In 
that  case,  as  in  this,  the  party  claiming  the 
exemption  had  been  engaged  in  fanning  as 
a  tenant  but  was  not  so  engaged  and  had 
not  leased  a  farm,  for  that  year.     It  was 
held,  however,  that  he  was  a  fanner,  within 
the  meaning  of  the  statute,  and  the  court 
below  properly  so  held  In  this  case.    Affirm- 
ed. 


PURCELL  V.  TIBBLES. 

(Supreme  Court  of  Iowa.   Jan.  28,  1897.) 

Well-Borino  Contract  —  Eviobncs  —  Instbco- 
TioNS-^ORORS— Undob  Ikfli;bxcb. 

1.  Where  the  court,  on  the  admission  of  eet^ 
tain  evidence,  had  stated  in  the  hearing  of  the 

i'ury  the  purpose  for  which  the  evidence  might 
le  considered,  it  was  not  error  for  the  court  to 
fail  of  its  own  motion  to  give  the  statement  as 
an  instruction. 

2.  A  verdict  cannot  be  impeached  by  jurors' 
affidavits  that  a  juror  was  unduly  influenced  by 
statements  of  his  fellows. 

3.  Where  tbe  issue  was  whether  plaintiff  had 
performed  his  contract  to  bore  a  well  which 
would  furnish  an  unfailing  water  supply,  and 
the  jury  had  been  instructed  to  "consider  all 
the  evidence  in  the  light  of  reason  and  commnn 
experience,"  the  mere  fact  that  in  the  jnry 
room,  the  jurors  considered  their  experience  in 
relation  to  such  wells  does  not  show  that  a  fair 
and  impartial  trial  wad  not  had. 

Appeal  from  district  court  Pottawattamie 
county;    W.  R.  Green,  Judge. 
This  action  Is  brought  upon  a  parol  con- 
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tr&ct  entered  Into  between  plaintllTB  Intes- 
tate, Samuel  Pnrcell,  and  the  defendant, 
whereby  said  Porcell  agreed  to  drill  a  well 
upon  the  defendant's  farm.  Plaintiff  claims 
that  defendant  was  to  pay  one  dollar  per 
foot  Defendant  avers  that  the  contract  was 
that,  said  Samuel  Pnrcell  was  to  sink  a  well 
upon  the  defendant's  farm  to  a  sufficient 
depth  to  furnish  plenty  of  water  to  supply 
300  head  of  stock,  or  more,  for  a  period  of  30 
days,  or  until  the  defendant  was  satisfied 
the  same  would  furnish  sufficient  water  for 
bis  stock;  that  he  was  to  furnish  a  well  that 
could  not  be  pumped  dry;  that,  if  he  failed 
so  to  do,  said  Purcell  was  not  to  receive  any 
compensation  for  said  work;  that  Purcell 
drilled  a  well,  and  placed  a  pump  therein, 
but  said  well  failed  to  furnish  sufficient  wa- 
ter to  supply  defendant's  stock,  and  was  of 
no  value.  Other  allegations  are  made  which 
need  not  be  stated.  The  cause  was  tried  to  a 
Jary,  and  a  verdict  returned  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

Frank  Shinn,  for  appellant  L.  T.  Oenung 
and  Benjamin  St  Preston,  for  appellee. 

KINNB,  O.  J.  1.  It  Is  said  that  the  court 
erred  in  admitting  testimony  as  to  how  far 
the  reservoir  was  from  the  weU.  We  think 
In  this  there  was  no  error,  and,  if  there  was. 
It  Is  clear  that  it  could  not  have  prejudiced 
the  defendant.  Nor  do  we  discover  any  er- 
ror in  the  remarks  of  the  court  touching  the 
purpose  for  which  the  evidence  relating  to 
the  reservoir  was  admitted.  From  what  the 
court  said  It  is  certain  that  the  Jury  could 
not  have  been  misled.  They  were  expressly 
told  that  they  could  not  consider  this  evi- 
dence to  determine  the  flow  of  water  from 
the  well,  or  whether  it  complied  with  the 
conditions  of  the  agreement 

2.  Error  is  assigned  as  to  rulings  upon  the 
admisslMi  of  the  testimony  of  several  wit- 
nesses. We  discover  no  merit  in  the  ques- 
tions raised,  and  no  error  in  the  rulings. 

8.  Oomplaint  is  made  because  the  court 
failed  to  instruct  the  Jury  as  to  the  purpose 
of  constructing  the  reservoir  so  near  the  well. 
As  the  court  had  said,  in  the  hearing  of  the 
Jury,  when  the  evidence  was  admitted,  for 
what  purpose  the  evidence  might  be  consid- 
ered, it  was  not  necessary  to  embody  the 
same  thought  in  an  instruction.  No  such  In- 
struction was  asked,  and  It  cannot  be  held 
error  because  the  court  did  not  Instruct  upon 
this  feature  of  the  case  upon  its  own  motion. 

4.  It  is  Insisted  that  there  was  no  evidence 
to  sustain  the  verdict  We  shall  not  discuss 
the  evidence.  What  the  contract  between 
the  parties  was,  and  whether  the  well  com- 
piled with  it,  were  matters  as  to  which  there 
was  a  conflict  In  the  evidence;  and  we  can- 
not say  that  the  evidence  did  not  support  the 
verdict 

5.  Finally,  it  is  urged  that  the  motion  to 
set  aside  the  verdict  should  have  been  sus- 
tained, because  of  misconduct  on  part  of  the 
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Jury.  It  was  shown  by  the  affidavits  of  flve 
of  the  Jurymen  that,  while  the  Jury  was  de- 
liberating upon  its  verdict,  one  of  the  Jury- 
men said  If  the  case  was  decided  against  the 
plaintiff  she  would  have  no  right  of  appeal,, 
but  If  decided  against  the  defendant  he- 
would;  also,  that  one  Juryman  said,  "If  the 
well  had  not  plenty  of  water  In  It,  Tibbies- 
would  not  have  put  the  reservoir  so  near  the 
well,  and  connected  it  with  the  well."  An- 
other said  "he  had  put  down  wells,  and  that,, 
when  they  struck  sheet  water,  it  cannot  be 
pumped  out"  Another  talked  about  wells  Id 
his  neighborhood,  and  said  "he  knew  about 
that  and  when  they  got  down  to  sheet  water 
they  could  not  exhaust  it;  that  they  tested 
wells  In  his  neighborhood  by  pouring  water 
into  them.  Just  as  the  witness  testified  in 
this  case."  It  is  the  settled  law  in  this  state 
that  the  affidavits  of  Jurors  may  not  be  re- 
ceived to  impeach  the  verdict  as  to  any  mat- 
ter inhering  therein.  So  It  cannot  be  shown 
by  such  affldavlts  that  a  Juror  was  unduly 
Influenced  by  statements  of  his  fellow  Jurors. 
Wright  V.  Telegraph  Co.,  20  Iowa,  198;  Bing- 
ham V.  Foster,  37  Iowa,  341;  Dunlavey  v. 
Watson,  38  Iowa,  402;  Griffin  v.  Harrlman. 
74  Iowa,  436,  38  N.  W.  139;  Oowles  v.  Ball- 
way  Ck).,  32  Iowa,  516;  State  v.  Beste,  91 
Iowa,  568,  60  N.  W.  112.  Moat,  if  not  aU,  of 
the  matters  now  claimed  as  misconduct  In- 
hered in  the  verdict,  and  hence  could  not  be 
made  the  basis  for  setting  it  aside.  No  fact 
is  shown  from  which  it  can  be  said  that  any 
Juror  undertook  to  give  evidence  In  the  Jury 
room  as  to  the  character  of  the  well  in  con- 
troversy, or  the  extent  of  the  flow  of  water 
from  it  Regarding  that  matter,  the  discus- 
sion appears  to  have  been  within  the  instruc- 
tion of  the  court,  which  directed  the  Jury  to» 
"consider  all  the  evidence  in  the  light  of  rea^- 
son  and  common  experience."  The  instruc- 
tion was  not  excepted  to,  and  Is  the  law  of 
the  case.  A  man,  on  entering  the  Jury  room,- 
Is  not  expected  to  banish  from  his  mind; 
knowledge  gained  from  the  experiences  com^ 
mon  to  men  generally.  While  the  Juror  must 
fully  and  fairly  consider  all  the  evidence  ad- 
duced In  the  case,  and  must  base  his  verdict, 
upon  that  only,  still,  in  arriving  at  his  con-- 
elusion,  it  is  his  right  to  so  consider  and  ap-- 
ply  such  evidence  in  the  light  of  reason  andT 
of  those  experiences  which  are  common  to 
men  generally.  It  must  be  presumed,  unless 
the  contrary  appears,  that  the  Jury  followed, 
the  instructions  given,  and  were  uninfluen- 
ced by  the  remarks  touching  the  right  of  ap- 
peal, and  also  as  to  other  matters  stated  by 
way  of  argument  to  their  fellow  Jurors.  It 
is  the  rule,  also,  that  In  order  to  set  aside 
the  verdict,  it  should  appear  that  the  mis- 
conduct complained  of  was  such  as  to  satis- 
fy the  trial  court  that  a  fair  and  impartial 
trial  had  not  been  had.  Carbon  v.  City  of 
Ottumwa  (Iowa)  64  N.  W.  414,  and  cases 
cited.  If  it  be  conceded  that  the  acts  of  the 
Jurors  constituted  such  misconduct  as  might 
be  shown  by  affidavit  for  the  purpose  of  set- 
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ting  aside  the  yerdict,  still  It  does  not  appear 
that  a  fair  and  impartial  trial  lias  not  been 
had,  nor  does  it  appear  that  the  acts  com- 
plained of  were  at  all  Instrumental  In  in- 
ducing the  verdict  complained  of.  We  can- 
not, under  the  circumstances  disclosed,  [»:«- 
sume  prejudice  to  the  defendant,  nor  can  we 
say  that  the  trial  court  erred  in  not  granting 
a  new  trial  or  in  an.T  other  respect    Affirmed. 


HAMILL  T.  CARROLL  COUNTY. 
(Supreme  Court  of  Iowa.  Jan.  28,  1897.) 
Shbkipps— Fees  kvi>  Salakt. 
Under  McGlain's  Code,  {  6041,  providing: 
"The  sheriff  is  entitled  to  receire  the  following 
fees"  (section  5056):  "For  boarding  a  prisoner, 
a  compensation  fixed  by  the  board  of  super- 
visors, not  less  than  fifty  cents  a  day"!  (sec- 
tion 6057)  "for  waiting  sn  and  washing  for 
prisoners,  the  sheriff  shall  have  such  reason- 
able compensation  as  shall  be  allowed  by  the 
board  of  supervisors;"  and  section  5062,  pro- 
viding that  the  sheriff  is  also  entitled  for  at- 
tending courts,  and  for  other  service  for  which 
no  compensation  is  allowed  by  law,  to  such  an- 
nual salary  as  may  be  fixed  by  the  board  of  su- 
pervisors,— he  is  entitled,  for  washing  for  and 
for  waiting  on  prisonprs,  to  a  reasonable  com- 
pensation outside  of  his  salary. 

Appeal  from  district  court,  Carroll  county;  S. 
M.  Elwood,  Judge. 

The  petition  shows  that  P.  J.  HamiU  was 
sheriff  of  the  defendant  county  for  the  years 
1892  and  1803,  and  as  such  had  charge  of  the 
jail  and  of  the  prisoners  therein  confined; 
that  in  taking  care  of  the  prisoners  there  was 
a.  large  amount  of  work  performed  by  him, 
consisting  of  washing,  scrubbing,  and  cleaning 
the  Jail,  washing  and  cleaning  the  bedsteads 
and  bedding,  mending  the  clothes  of  the  pris- 
oners and  the  bedding,  cleaning  and  renovat- 
ing the  Jail,  and  keeping  the  same  in  a  good 
and  healthy  condition;  that  these  things  were 
done  on  account  of  the  prisoners  therein  con- 
fined, and  were  necessary  to  be  done  to  keep 
the  Jail  In  suitable  condition;  and  that  it  was 
doae  at  the  verbal  request  of  the  chairman 
and  another  member  of  the  board  of  super- 
visors, and  that  It  was  acquiesced  In  by  said 
board.  It  Is  alleged  that  the  reasonable  value 
of  the  work  was  $10  per  month  for  the  two 
years.  The  petition  makes  specification  of 
items,  and  of  the  prisoners  for  whom  the 
services  were  rendered,  which  It  is  unneces- 
sary to  set  out.  It  also  appears  that  the  ac- 
count was  assigned  to  the  plaintttt,  and  the 
account  presented  to  the  board,  and  payment 
refused.  To  the  petition  there  was  a  demur- 
rer, which  the  court  sustained,  and  from  the 
ruling  the  plalntiflT  appealed.    Reversed. 

George  W.  Bowen,  for  appellant.  George  W. 
Korte,  for  appellee. 

GRANGER,  J.  The  claim  urged  agalnat 
the  petition  is  that  the  services  for  which  re- 
covery is  sought  are  not  such  as  the  law 
makes  provisions  for  the  payment  of,  except 
In  the  salary  allowed  by  law  to  the  sheriff. 


Appellant  claima  that  tbe  serrlcea  in  qnestioD 
are  not  such  as  the  sheriff.  In  the  capacity  of 
sheriff,  Is  required  to  perform;  that  tbey  are 
not  the  services  for  which  tbe  fees  and  sal- 
ary provided  by  law  are  a  compensation.  The 
sheriff  Is  made  the  custodian  of  tbe  Jail  or  iKis- 
on  of  the  cotmty,  and  of  the  prisonecs  in  the 
same,  and  is  required  to  receive  tboae  lAfrf uUy 
committed,  and  to  keep  them  himself,  or  by 
his  deputy  or  Jailor,  until  discharged  t^  law. 
McClaln's  Code,  (  474.  Tbe  sections  bereafter 
cited  will  be  of  the  same  Code.  The  object  uf 
the  section  is,  obviously,  to  require  the  sheriff 
to  have  charge  of  the  Jail,  receive  and  retain 
prisoners  lawfully  committed.  It  does  not 
deal  with  how  the  duty  Is  to  be  dl8(d»rged. 
Other  sections  provide  a  fee  of  25  cents  for  the 
commitment  and  discharge  of  each  prisoner; 
If  received  on  surrender  of  ball,  60  omts. 
Ciode,  H  5064,  5066.  Sections  5041  and  5060 
provide  fees  and  compoisatlon  for  the  sberiff 
In  particular  cases.  The  following  Is  a  part 
of  section  5062:  "The  sheriff  is  also  entitled, 
for  attending  district  courts,  and  for  other 
service  for  which  no  compensation  Is  allowed 
by  law,  such  annual  salary  as  may  be  fixed 
by  the  board  of  supervisors,  end  in  no  case 
less  than  two  hundred  dollars  nor  nwre  than 
four  hundred  dollars."  Sections  0122  and 
6135  provide  as  follows:  "It  la  the  duty  of  tbe 
keeper  of  tbe  Jail  of  the  county  to  seo  tliat 
the  same  Is  constantly  kept  In  a  deonJy  and 
healthy  condition,  and  he  must  pay  strict  at- 
tention to  the  personal  cleanliness  of  all  the 
prisoners  In  his  custody  as  far  as  may  Ise. 
Each  prisoner  must  be  furnished  dally  witb 
as  much  clean  water  as  may  be  necessary  for 
drink  and  for  personal  deajiliness,  and  with 
a  clean  towel  and  shtart  once  a  week,  and  must 
be  served  three  times  each  day  with  whole- 
some food,  which  must  be  well  cooked,  and  in 
sufficient  quantity."  "All  charges  and  ex- 
penses of  safe  keeping,  and  maintaining  con- 
victs and  persons  charged  with  public  at- 
fenaes  and  committed  for  eraminstimi  or  trial 
to  the  coimty  Jail,  shall  be  paid  from  the  conn- 
ty  treasury,  the  accounts  therefor  being  flist 
settled  and  allowed  by  the  boatd  of  super- 
visors." It  Is  from  these  provisions  of  tbe  law 
that  we  ore  to  determine  the  'question.  Tbe 
holdings  of  this  court  have  been  uniformly 
against  constructive  fees  to  officers.  Tbe  rat- 
ings are  to  the  effect  that  the  compeaosation  to 
be  paid  to  sheriffs  is  such  only  as  Is  provided 
by  law.  This  statement  is  all  that  is  claimed, 
and  it  is  unnecessary  to  review  or  cite  tbe 
cases.  Tbe  sections  we  have  designated  from 
McCkiin's  Code  from  6041  to  5062  are  sec- 
tions of  dbapter  94,  Acts  of  the  10th  Gtonerol 
Assembly,  and  the  act  Is  designed  to  regulate 
the  fees  of  sheriffs;  and,  for  the  purposes  of 
this  case,  we  may  say  that,  unless  the  act  pro- 
vides for  plaintiff's  claim,  or  some  port  of  it, 
tbe  claim  cannot  be  sustained.  It  Is  not 
thought  but  that  the  s«Ticesareto  be  compen- 
sated, but  It  Is  thought  that  the  allow^ce  of 
$200  as  salary,  which  in  all  cases  is  to  be  al- 
lowed, is  designed  by  the  law  to  cover  sudi 
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services.  Section  6122  of  the  Oode,  above 
quoted,  shows  that  at  least  a  part  of  the  serv- 
ices rendered  are  snch  as  the  law  requires; 
for  Instance,  washing  tot  and  waiting  on  the 
prisoners.  The  language  of  the  law  giving  to 
the  sheriff  a  salary  Is:  "The  sherlfT  is  also 
entitled  for  attending  district  courts,  and  for 
other  service  for  which  no  compensation  is  al- 
lowed by  law,  such  annual  salary  as  may  be 
fixed  by  the  board  of  supervisors,"  etc.  Now, 
if  it  does  not  appear  that  the  act  allows  com- 
pensation for  some  part  of  these  services,  then 
they  are  to  be  paid  for  by  the  salary.  The  act 
of  the  lOtb  general  assembly  provides  as  fol- 
lows: "Section  1.  The  sheriff  is  entitled  to 
receive  the  following  fees:  •  •  •  Sec.  17. 
For  boarding  a  prisoner  a  compeisatlon  to  be 
fixed  by  the  board  of  supervisors,  not  less  than 
fifty  cents  a  day.  Sec.  18.  For  waiting  on  and 
washing  for  prisoners,  the  sheriff  shall  have 
such  reasonable  compensation  as  shall  be  al- 
lowed by  the  board  of  siHjervIsors."  It  seems 
to  us  the  express  language  is  that  for  waiting 
on  and  washing  for  prisoners  the  fee  or  com- 
pensation shall  be  reasonable,  to  be  fixed  by 
the  board  of  supervisors.  No  one,  we  think, 
doubts  that  the  sheriff  is  entitled  to  compen- 
sation for  the  board  of  prisoners,  outside  of  the 
salary,  and,  if  so,  because  It  is  "allowed  by 
law";  and  it  Is  no  more  allowed  by  law  than 
is  the  compensation  for  waiting  on  and  wash- 
ing for  them.  The  law  in  each  case  in  terms 
allows  a  compensation  for  the  service,  and 
leaves  it  to  the  board  of  supervisors  to  fix  tbe 
amount  In  Grubb  v.  Louisa  Co.,  40  Iowa, 
314,  It  was  held  that  a  sheriff  was  not  entitled 
to  compensation  outside  of  fees  and  salary,  for 
waiting  on  prisoners;  that  tbe  salary  was  pre- 
sumed to  be  sufficient  to  compensate  him  for 
services  for  which  no  fees  were  allowed.  That 
case  involved  a  construction  of  Code,  {f  3788, 
3789  (not  McCloln's),  which  sections  fixed  the 
compensation  of  sheriffs  In  part  At  that  time 
there  was  no  such  provision  for  compensation 
for  waiting  on  and  washing  for  prisoners.  The 
sections  were  repealed  by  .Vets  18th  Gen.  As- 
sem.  c.  115.  The  rule  announced  in  that  case, 
as  well  as  in  others,  that  for  a  service  for 
which  no  fee  Is  prescribed  by  law  the  fees 
and  salary  prescribed  are  presumed  to  be  a 
comp^isation,  is  preserved  in  this  opinion.  It 
Is  clear  to  us  that  the  petition  presents  a  cause 
of  action,  and  that  for  washing  and  for  wait- 
ing on  the  prisoners  a  reasonable  compensa- 
tion should  be  allowed.  What  services  should 
be  regarded  as  waiting  on  prisoners,  within 
die  meaning  of  the  law,  is  a  question  not  pre- 
sented, and,  of  course,  we  do  not  decide  It 
The  Judgment  Is  reversed. 


STATE,  to  Use  of  COMPANY  G,  FOURTH 

IOWA  NATIONAL  GUARD,  v.  RYAN. 

(Supreme  Court  of  Iowa.   Jan.  28,  1897.) 

Militia—  Fixes— Exocses. 

Under  McClain's  Code,  §  1572,  providing 

that  the  discipline  of  the  State  National  Guard 


■hall  conform  to  the  regalation,  for  the  govern- 
ment of  the  army  of  the  United  States,  except 
as  otherwise  provided;  and  section  1585,  pro- 
viding that  every  soldier  absent  without  leave 
from  encampment  shall  be  fined  two  dollars  for 
each  day  of  absence,  suit  for  the  collection  of 
the  fines  to  be  brought  in  the  name  of  the 
state  for  the  use  of  his  company, — the  fine  is 
not  to  be  imposed  by  a  militia  officer,  but  by 
the  court  before  which  the  action  is  brought; 
and  the  soldier  may  prove  before  the  court  uiat 
he  had  a  sufficient  excuse  for  not  attending  en- 
campment. 

Appeal  from  district  court,  Webster  coun- 
ty; S.  M.  Weaver,  Judge. 

Action  at  law  to  collect  from  the  defend- 
ant, a  member  of  the  Iowa  National  Guard, 
a  fine  Imposed  upon  him  by  the  officers  of 
his  company  for  seven  days'  absence  from 
camp  duty  without  excuse.  The  action  was 
originally  commenced  in  Justice's  court,  re- 
sulting in  a  Judgment  for  the  defendant 
The  plaintiff  sued  out  a  writ  of  error  to  the 
district  court,  and  upon  a  hearing  in  that 
court  the  writ  was  denied,  and  the  judgment 
of  the  Justice  of  the  peace  afilrmed.  Plain- 
tiff appeals.    Afilrmed. 

W.  T.  Chantland  and  W.  S.  Kenyon,  for 
appellant.    Blake  &  Mitchell,  for  appellee. 

DEEMER,  J.  Tlie  case  comes  to  us  on  the 
following  certificate  from  the  trial  Judge: 
"Tbe  defendant,  Joseph  E.  Ryan,  a  member 
of  Co.  O,  4th  Regt  Iowa  National  Guard, 
regularly  enlisted,  on  tbe  12th  day  of  Sep- 
tember, 1895,  plaintiff  filed  in  the  Justice 
court  of  James  Martin,  Justice  of  the  peace 
in  and  for  Wakonsa  township,  Webster  coun- 
ty, Iowa,  a  claim  of  $14  against  the  defend- 
ant for  fine  imposed  ui>on  blm  by  the  officers 
of  the  company  for  seven  days'  absence 
from  camp  duty  without  leave  or  excuse  for 
his  absence  from  the  officers  of  the  compa- 
ny, from  August  17  to  August  24,  1896.  It 
Is  admitted  by  defendant  In  bis  answer  that 
he  is  a  member  of  Co.  G,  Fourth  Regt,  Iowa 
National  Guard,  and,  as  such  member,  liable 
for  and  subject  to  camp  duties  described 
above,  the  same  as  the  other  members  of 
said  company,  and  that  he  was  absent  from 
said  camp  without  leave  or  excuse  from  the 
company  officers;  but  the  defendant  avers 
that  be  bad  a  sufficient  excuse  for  being  ab- 
sent, and  was  therefore  exempt  from  fine, 
and  not  liable  to  plaintiff  therefor  in  any 
sum  whatever.  Plaintiff  thereupon  filed  a 
motion  for  Judgment  against  the  defendant 
for  the  amount  of  tbe  fine  upon  his  admis- 
sions contained  In  bis  answer,  upon  the 
ground  that  the  court  bad  no  Jurisdiction  to 
inquire  into  or  pass  upon  the  sufficiency  of 
defendant's  excuse  for  absence  from  mili- 
tary duty,  and  averring  that  the  company 
officers  alone  had  the  authority  and  Jurisdic- 
tion to  pasq  upon  the  sufficiency  of  such  ex- 
cuse, which  motion  was  denied  by  the  Jus- 
tice, and  Judgment  rendered  for  defendant; 
whereupon  plaintiff  removed  said  cause  by 
writ  of  error  to  the  district  court,  where 
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the  Jndgnmt  of  the  Justice  was  affirmed,  to 
all  -which  plaintiff  duly  excepted." 

The  following  are  the  questions  upon  which 
the  decision  of  the  supreme  court  Is  desired: 
(1)  Had  the  Justice  court  Jurisdiction  to  in- 
quire Into  and  pass  upon  the  sufficiency  of 
defendant's  excuse?  (2)  Had  the  company 
officers  exclusive  jurisdiction  to  pass  upon 
the  sufficiency  of  defendant's  excuse?  (3) 
The  statute  providing  for  the  fine  not  having 
directly  designated  the  military  officer  or  tri- 
bunal having  power  to  assess  the  same,  is 
the  provision  for  such  penalty  void  for  un- 
certainty? (4)  In  the  absence  of  any  other 
designated  tribunal  having  power  to  assess 
or  enforce  said  penalty,  had  the  Justice  Ju- 
risdiction to  inquire  into  the  merits  of  the 
charge  against  the  defendant? 

The  determination  of  the  questions  present- 
ed Involves  a  consideration  of  the  Military 
Code  of  the  state,  the  material  parts  of 
which  are  as  follows  (McClaln's  Code): 

"Sec.  1572.  The  organization,  equipment, 
discipline  and  military  regulations  of  the 
Iowa  National  Guard  shall  strictly  conform 
to  the  regulations  for  the  government  of  the 
army  of  the  United  States,  in  all  cases  ex- 
cept as  herein  otherwise  provided,  and  all 
orders  and  regulations  governing  troops,  not 
in  conflict  with  the  constitution  of  this  state 
and  the  provisions  of  this  act,  shall  be  bind- 
ing upon  all  members  of  the  Iowa  National 
Guard." 

"Sec.  1585.  Every  soldier  absent  without 
leave  or  sufficient  excuse  from  any  parade, 
drill  or  encampment,  shall  be  fined  two  dol- 
lars for  each  day  of  absence;  and  for  any 
unsoldlerly  conduct  at  drill,  parade  or  en- 
campment, he  may  be  fined  not  more  than 
ten  dollars,  such  fines  to  be  collected  by 
civil  suit;  and  all  suits  for  the  collection  of 
fines  shall  be  brought  in  the  name  of  the 
state  of  Iowa,  for  the  use  of  the  company  to 
which  the  soldier  fined  belongs;  but  in  no 
case  shall  the  state  pay  any  costs  of  such 
suits.  Nothing  herein  shall  be  construed  to 
prevent  any  company  or  band  Imposing  such 
fines  upon  Its  members  as  it  may  think  prop- 
er in  Its  by-laws,  which  fines  may  be  en- 
forced In  the  same  manner  as  hereinbefore 
provided  for  the  collection  of  fines  for  ab- 
sence from  drill,  parade  or  encampment." 

Article  7,  i  108,  of  the  regulations  tor  the 
army  of  the  United  States,  1889,  reads  as  fol- 
lows: "BMrloughs  for  a  period  of  twenty 
days  may  be  granted  to  enlisted  men  by  the 
commanding  officer  of  a  post,  or  by  a  regi- 
mental commander  if  the  company  or  com- 
panies to  which  they  belong  are  under  his 
controL" 

The  lower  court  evidently  adopted  the 
theory  that  no  officer  or  Irlbunal  having 
power  to  assess  the  fine  was  provided  for  in 
the  acts  we  have  quoted,  or  that  this  authori- 
ty was  conferred  upon  the  dvU  tribunal 
which  had  the  power  to  determine  the  suffi- 
ciency of  defendant's  excuse  for  not  attend- 
ing oamp.    The  appellant  contends  that  the 


fine  Is  assessed  by  a  8ui>erlor  oOkeet  wbo  ha» 
the  sole  and  exclusive  right  to  determine 
upon  the  sufficiency  of  the  excuse  offered, 
and  the  power  to  grant  leaves  of  absence. 
and  that  the  civil  authorities  are  appealed 
to  simply  to  aid  In  the  collection  of  tbe  fine 
so  Imposed.    It  further  contends  that  conrto 
have  no  right  or  authority  to  Investigate  tbe 
merits  of  the  excuse  offered,  or  to  grant 
leaves  of  absence.     These  contentions  pre- 
sent the  real  points  at  issue  in  the  case.    It 
is  conceded  that,  if  tbe  fine  is  to  be  assesaed 
by  the  courts,  they  must  have  the  power  to 
determine  whether  sufficient  excuse  existed 
for  defendant's  absence  from  duty.    It  is  do 
doubt  true  that  defendant's  immediate  supe- 
rior, to  wit,  the  captain  of  his  company,  had 
the  sole  power  to  grant  leaves  of  absence, 
and,  in  so  doing,  was  necessarily  Invested 
with  authority  to  determine  the  sufficiency 
of  the  excuse  offered  him.    But  did  these  of- 
ficers have  the  power  to  Impose  a  fine  npon 
a  member  of  this  company  who  was  absent 
without  leave  or  excuse?    It  is  to  be  noticed 
that  there  Is  no  question  as  to  authority  to 
Impose  a  fine  by  virtue  of  a  by-law  or  r^v- 
latlon  of  the  company.    The  fine  was  impos- 
ed by  these  officers  In  virtue  of  their  posltioD 
as  commanding  officers  of  the  company,  and 
we  are  to  Inquire  whether  they  possess  this 
power.    We  have  carefully  examined  the  last 
edition  of  the  United   States  army   regula- 
tions, and  find  that  no  such  authority  ia  Test- 
ed in  the  officers  of  the  regular  army.    Tb^ 
have  no  right  as  such  to  Impose  fines.    Tbe 
section  of  the  statute  quoted,  found  In  onr 
Mllltary  Code,  does  not  confer  such  power  In 
express  terms  upon  the  commanding  officers, 
and  we  do  not  think  such  authority  ought  to  - 
be  Inferred.    If  It  was  the  design  of  the  leg- 
islature to  delegate  the  right  to  Impose  fines 
upon  company  officers,   it  ought  to    be   so - 
stated.  In  order  that  the  question  as  to  its 
power  to  do  so  might  be  Judicially  determbi- 
ed.    But,  as  the  statute  Is  silent  on  the  sub- 
ject, why  say  that  tbe  officers  of  the  compa- 
ny are  to  Impose  the  fine  rather  than  some 
other  official  or  tribunal?    It  Is  true  that  the 
section  may  well  be  construed  to  mean  that 
some  person  or  body,  other  than  the  civil 
tribunal,  is  to  Impose  the  fine,  and  tbat'the 
courts  are  resorted  to  for  the  purpose  of  col- 
lecting the  fine  so  imposed.    But  there  Is  so 
much  uncertainty  In  regard  to  the  matter 
that  we  are  constrained  to  bold  that  it  Is  tbe 
civil  authorities  which  have  tbe  power,  not 
only  to  collect,  but  to  impose  the  fine.     If 
this  be  the  true  construction.  It  follows  that 
a  prima  facie  case  is  made  out  when  it  is 
shown  that  a  member  of  the  national  guard 
Is  absent  from  camp  duty  without  leave.    It 
then  Is  Incumbent  upon  him  to  show,  if  he 
can,  that  he  bad  sufficient  excuse  for  not  at- 
tending, and,  if  he  fail  In  this,  then  the  court 
will  impose  the  statutory  fine.    Such  a  con- 
struction of  the  statute  gives  force  to  all 
its  parts,  and  is  the  one  generally  adopted 
by  the  courts  of  the  country  tn  coD8tr«lng 
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flomewhat  similar  enactments.  See  Howe  t. 
■Gregory,  1  Mass.  81;  Com.  y.  Smith,  11  Mass. 
456;  Com.  t.  Fltz,  11  Mass.  540. 

We  conclude  that  defendant's  superior  ofll- 
■cers  were  not  vested  with  the  power  to  Im- 
pose fines;  that,  although  defendant  bad  no 
leave  of  absence  from  bis  superior  officers, 
yet  he  had  the  right  to  prove  before  the  civil 
tribunal  that  be  bad  a  sufDcient  excuse  for 
not  attending  the  encampment;  and  that  the 
justice  of  the  peace  before  whom  the  action 
was  originally  tried  had  the  power  to  deter- 
mine upon  the  sufficiency  of  that  excuse. 
We  do  not  overlook  the  fact  that  discipline 
and  obedience  are  essential  to  the  efficiency 
and  stability  of  our  militia,  nor  are  we  in- 
clined to  adopt  a  rule  which  would  in  any 
manner  lessen  tbe  efficiency  of  the  national 
guard.  Nor  do  we  thinlc  the  construction 
adopted  will  have  that  effect.  Cases  may 
easily  be  imagined  where  It  would  be  impos- 
sible for  a  member  of  a  company  to  obtain 
a  leave  of  absence,  although  bis  excuse 
might  be  amply  sufficient.  Indeed,  the  very 
grounds  upon  which  he  might  claim  an  ex- 
cuse would  in  some  Instances  be  such  as  to 
preclude  his  obtaining  the  leave  of  absence. 
As  we  understand  it,  the  construction  con- 
tended for  by  appellant  is  not  adopted  In 
the  regular  army  In  court-martial  proceed- 
ings. The  defendant  in  such  a  court  may 
show  that  he  had  a  sufficient  excuse  for  ab- 
sence from  duty,  although  he  bad  no  leave 
from  his  superior  officers.  The  Judgment  of 
tbe  district  court  is  affirmed. 


BVERETTT  et  «1.  v.  CROSKRBY. 

(Supreme  Court  of  Iowa.    Jan.  28,  1897.) 

Action  to  Trt  Title— Attornet's  Fees— Taxa- 
tion AS  Costs. 

Where  the  issue  tried  was  whether  defend- 
ant owned  one-sixth  or  one-half  of  the  land 
in  controversy,  and  tbe  land  was  divided  by  the 
parties  themselves  after  a  decree  giving  him 
one-sixth,  plaintiff's  attorneys  were  not  entitled 
tp  have  their  fees  taxed  as  costs,  as  is  author- 
ised In  an  action  for  partition. 

Appeal  from  district  court,  Tama  county; 
-George  W.  Bumham,  Judge. 

After  decree  in  an  action  for  partition  was 
affirmed  by  the  supreme  court,  and  the  par- 
ties themselves  had  divided  tbe  land,  on 
motion  of  plaintiffs  the  district  court  allowed 
plaintiffs'  attorney's  fees  for  services  ren- 
dered in  both  courts,  apportioning  them 
among  plaintiffs  and  defendant  according  to 
their  respective  Interests,  and  required  de- 
fendant to  pay  one-sixth  thereof.  From  this 
order  he  appeals.     Reversed. 

W.  H.  Stivers,  for  appellant  Struble  A 
Stiger,  for  appellees. 

LADD,  J.  The  issue  tried  was  whether  the 
defendant  owned  one-sixth  of  the  land,  as 
stated  in  the  petition,  or  one-half  thereof,  as 
alleged  In  the  answer.    In  other  words,  the 


title  to  one-third  of  tbe  land  was  in  dispute, 
and  was  adjudged  to  be  in  the  plaintiffs. 
60  N.  W.  732.  Thereafter  the  parties,  by 
the  execution  of  deeds,  divided  the  lands, 
giving  to  each  tbe  portion  awarded  by  the 
decree.  Tbe  title  only  was  contested,  and 
no  partition  made  by  the  court  In  McClaln 
V.  McOlaln,  52  Iowa,  272,  3  N.  W.  60,  it  is 
said:  "While  in  form  this  is  an  action  for 
partition,  yet  it  is  essentially  an  action  to 
determine  tbe  title,  which  was  in  dispute. 
We  do  not  think,  in  such  a  case,  the  fees  of 
plaintiff's  attorneys  should  be  taxed  as  pari 
of  tbe  costs."  See,  also,  Duncan  v.  Duncan, 
63  Iowa,  ISO,  18  N.  W.  858.  The  statutes 
contemplate  the  payment  of  plaintiff's  attor- 
neys for  services  essential  to  the  accomplish- 
ment of  actual  partition  of  the  real  estate 
by  all  parties  In  proportion  to  their  interests. 
Attorney's  fees,  however,  for  services  ren- 
dered in  the  determination  of  issues  wherein 
the  title  to  or  some  interest  in  the  property 
is  in  controversy  should  not  be  allowed  <^ 
taxed  as  part  of  the  costs.     Reversed. 

KINNB,  0.  J.,  took  no  part 


ARMSTRONG  v.  BREEN. 

(Supreme  Court  of  Iowa.    Jan.  28,  1897.) 

Saxj!  of  Land— Rescission— False  Repkesbnta- 
Tios— OiviNO  Possession. 

1.  A  false  representation  by  a  vendor  that 
land  is  not  river  land  is  not  prejudicial,  river 
land  being  at  the  time  regarded  as  of  equal 
value  with  other  lands,  because  title  thereto 
had  been  settled,  and  the  only  objection  there- 
to, therefore,  having  been  on  account  of  the 
uncertainty  of  the  title. 

2.  One  cannot  rescind  a  contract  for  par- 
chase  of  land  merely  because  the  vendor  was 
unable,  owing  to  refusal  of  a  tenant  to  vacate, 
to  deliver  possession  till  seven  or  eight  days 
after  the  time  stipulated,  such  delay  being  nn- 
importaut,  and  being  used  merely  as  an  excuse 
in  aid  of  a  desire  to  rescind. 

Appeal  from  district  court,  Webster  coun- 
ty;   B.  P.  Birdsall,  Judge. 

Action  In  equity  to  rescind  a  contract  In 
vrriting  for  the  sale  of  certain  lands,  because 
of  alleged  frauds  and  false  representations, 
and  to  recover  ?750,  with  interest  paid  on 
the  purchase  price,  and  damages  for  failure 
of  the  defendant  to  give  possession  of  said 
land  as  agreed  upon.  Decree  was  entered 
dismissing  plaintiff's  petition,  and  a  Judg- 
ment rendered  against  her  for  costs,  from 
which  she  appeals.     Affirmed. 

D.  C.  Chase,  for  appellant  R.  M.  Wright, 
for  appellee. 

GIVEN,  J.  1.  Plaintiff  is  tbe  wife  of  Rob- 
ert Armstrong,  who  acted  for  her  in  the 
transaction  under  consideration.  One  W.  G. 
Bonner,  doing  business  as  a  real-estate  agent 
at  Webster  City,  had  acted  for  plaintiff  In 
the  sale  of  a  f&rm,  and  had  in  his  hands  $750, 
received  for  her  as  a  cash  payment  thereon. 
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Throngh  him  the  defendant  and  Robert  Arm- 
strong were  brought  together  at  Webster 
City  to  negotiate  a  purchase  and  Bale  of  the 
land  in  questioD,  which  Is  situated  near  Dun- 
combe,  In  Webster  county.  On  the  16th  day  j 
of  November,  1893,  Armstrong,  Breen,  and 
Bonner  drove  to  the  land  for  the  purpose 
of  showing  It  to  Armstrong,  and  on  their 
return  to  Webster  City  the  contract  in  writ- 
ing was  entered  into  whereby  Breen  agreed 
to  sell  to  Mrs.  Armstrong  all  his  right,  title, 
and  interest  in  the  N.  W.  ^  section  15,  town- 
ship 88  N.,  of  range  27  W.  of  the  fifth  P.  M., 
"subject  to  all  the  established  highways  and 
all  railroad  rights  of  ways,— possession  to  be 
given  to  said  second  party  March  1,  1894,— 
for  the  sum  of  four  thousand  nine  hundred 
and  sixty  dollars,  payable  as  hereinafter  men- 
tioned." The  contract  provides  for  the  pay- 
ment of  $750  down,  and  the  balance  in  four 
annual  payments,  according  to  four  notes  of 
the  piaintifF.  It  also  provides  that  plaintifF 
shall  pay  all  taxes,  including  the  tax  for 
1893.  This  contract  was  executed  by  T.  F. 
Breen,  Anna  Armstrong,  and  Robert  M.  Arm- 
strong, and  the  $750  paid  thereon,  (600  of 
which  was  paid  to  defendant,  Bonner  retain- 
ing the  balance  as  his  commission.  Une 
TowDsend  was  in  possession  of  the  land  as 
tenant  under  Breen,  and  refused  to  quit  pos- 
session on  or  before  the  1st  of  March,  1894, 
whereupon  Breen  instituted  proceedings  to 
oust  him,  but  did  not  succeed  in  procuring 
possession,  so  as  to  be  able  to  give  the  same 
to  plaintiff,  until  the  8th  of  March,  1894. 
With  this  general  statement  of  the  facts,  we 
will  proceed  to  consider  the  allegations  of 
fraud  and  misrepresentations  relied  upon. 

2.  The  first  representation  alleged  is  that 
the  defendant  and  Bonner  represented  that 
the  land  was  not  what  Is  Icnown  as  "river 
land,"  and  this  representation  seems  to  have 
been  made  by  Mr.  Bonner.  The  evidence 
shows  that,  prior  to  1893,  owing  to  the  un- 
certainty of  the  title  to  what  is  known  as 
"river  land,"  such  lands  were  not  as  valua- 
ble as  other  lands;  but  it  appears  that,  the 
title  to  river  land  having  been  settled  in  the 
courts,  they  were  regarded  as  of  equal  value 
with  other  lands  at  the  time  of  this  transac- 
tion, and  that  this  particular  tract  of  land 
was  worth  from  $30  to  $35  per  acre,  while 
the  price  agreed  to  be  paid  was  $31  per  acre. 
We  think  the  plaintiff  was  not  prejudiced  by 
this  representation.  It  is  next  charged  that 
it  was  falsely  represented  that  there  were 
160  acres,  which  seems  to  be  true,  less  tliat 
taken  for  highways  and  a  railroad  right  of 
way,  subject  to  which  the  plaintiff  made  the 
purchase.  It  Is  also  charged  that  the  land 
was  represented  to  be  of  good  quality,  and 
worth  the  price  agreed  to  be  paid.  Mr.  Arm- 
strong, on  behalf  of  his  wife,  went  to  the 
land  to  examine  it,  and  bad  ample  oppor- 
tunity to  know  its  quality,  and  the  evidence 
shows  that  it  was  fully  worth  the  price 
agreed  to  be  paid.  In  an  amendment  to  bet 
petition   the   plaintiff   alleges   that   Bonner 


claimed  to  be  acting  for  and  was  tmated  by 
her,  when,  in  fact,  be  was  acting  for  the 
defendant  In  her  original  petition  sbe  al- 
leges that  she  relied  upon  the  representations 
of  defendant  and  his  agent,  Bonner.  Taking 
these  allegations  together,  they  show  that 
the  plaintiff  knew  that  Bonner  was  acting  for 
both  parties.  Plaintiff  alleges  that,  at  tlie 
time  the  three  men  when  to  look  at  the  land. 
the  defendant  treated  her  husband  to  Intoxi- 
cating liquors,  and,  while  he  was  under  the 
influence  of  the  liquors,  pretended  to  show 
him  the  land.  It  is  also  insisted  that  at  the 
time  the  three  came  to  plaintUTs  honse  to 
have  her  sign  the  contract  they  were  all  in- 
toxicated, and  that  she  signed  it  through 
fear  of  her  husband,  because  of  bis  Intoxi- 
cated condition.  We  do  not  thtnk  the  evi- 
dence sustains  this  claim.  While  it  shows 
that  the  men  did  drink  some  beer  at  Dun- 
combe  Ijefore  going  out  to  see  the  land,  tber 
took  their  dinners  before  going,  and  were  not 
In  the  least  disqualified  from  examining  the 
land  by  reason  of  intoxication.  It  is  troe 
that  they  did  not  go  over  the  land,  but  simply 
along  the  road,  from  which  most  of  It  could 
be  seen.  It  does  not  appear,  however,  thai 
there  was  anything  done  to  prevent  Mr.  Arm- 
strong from  making  a  thorough  examinatloD 
of  the  land.  True,  he  says  tliat  the  other 
men  said  they  had  not  time;  bat  they  deny 
this  statement  We  think  Mr.  Armstrong 
made  all  the  examination  he  desired,  and 
was  satisfied  as  to  the  land.  It  Is  alleged 
that  Breen  represented  that  the  land  was 
thoroughly  tiled,  and  that  he  pointed  oat  a 
large  amount  of  tile,  and  stated  that  it  went 
with  the  land.  There  is  some  conflict  in 
the  evidence  upon  this  subject, — the  foot  be- 
ing that  an  amount  of  tile  had  been  hauled 
onto  the  land  with  the  view  of  being  placed 
so  as  to  connect  with  the  drain  of  large  tile 
theretofore  laid  upon  adjoining  land,  and  for 
which  Breen  had  paid  a  part  of  the  price, 
thus  having  the  right  to  connect  therewith. 
but  there  was  no  tile  then  laid  on  this  land. 
We  are  satisfied  that  what  was  said  as  to 
the  land  being  tiled  had  reference  to  the  tile 
that  was  laid  on  the  other  land.  It  is  also 
charged  that  defendant  represented  to  Rob- 
ert Armstrong  that  the  railway  right  of  way 
only  took  off  a  small  portion  of  the  comer 
of  the  land,— something  over  an  acre, — while 
in  fact  much  more  than  an  acre  was  cut  off 
by  the  right  of  way.  If  this  repreaentatioD 
was  made,  and  the  quantity  of  land  cut  off 
by  the  right  of  way  was  as  great  as  is 
claimed,  it  would  be  open  and  obvloos  to 
Mr.  Armstrong  at  the  time  he  looked  at  the 
land.  There  is  nothing  in  the  clrcnmstances 
to  entitle  plaintiff  to  rdlef  because  of  rep- 
resentations the  falsity  of  which  Mr.  Arm- 
strong could  have  known  at  the  time  be  ex- 
amined the  land.  We  find  nothing  in  the 
evidence  to  justify  the  conclusion  that  any 
fraud  whatever  was  perpetrated  on  the  plain- 
tiff in  this  transaction;  but  she  seems  to 
have,  from  some  cause  other  than  thoae  al- 
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leged,  become  dlaaatisfled  with  the  contract 
soon  after  It  was  made,  and  to  have  set  about 
finding  causes  for  setting  It  aside.  So  far 
as  appears,  the  transaction  was  fair,  open, 
and  honest,  and  that,  in  so  far  as  the  plain- 
tifT  mar  have  been  disappointed  as  to  the' 
quantity,  quality,  or  condition  of  the  land.  It 
was  attributable  to  the  neglect  of  her  own 
agent,  her  husband.  In  not  more  thoroughly 
examining  It  It  is  claimed  that  the  contract 
was  not  read  over  to  the  plaintiff,  before  she 
signed  it,  at  their  house;  that,  in  reading  it 
over  to  Mr.  Armstrong,  at  Bonner's  olllce, 
that  part  providing  that  plaintiff  should  pay 
the  taxes  for  1893  was  not  read  to  him.  It 
Is  probably  true  that  the  contract  was  not 
read  to  Mrs.  Armstrong.  We  are  satisfied 
that  it  was  all  read  to  Mr.  Armstrong,  afid 
that  he  knew  of  the  agreement  as  to  taxes 
of  1898  at  the  time  he  signed  It.  He  was 
acting  for  bis  wife,  and  she  signed  It  on  the 
faith  of  his  knowledge  as  to  the  contents  of 
the  instrument  We  do  not  think  there  was 
any  deception  in  the  reading  of  the  contract 
It  is  contended  In  argument  that  Mr.  Breen 
had  no  title  to  the  laud  at  the  time  he  made 
the  contract  This  is  not  alleged  as  a  ground 
for  rescission;  but  If  It  were,  the  evidence 
would  fall  to  sustain  it  for  it  appears  that 
Mr.  Breen  would  have  been  able  to  make  per- 
fect title  by  the  time  required  by  the  con- 
tract It  is  also  said  in  argument  that  Mrs. 
Armstrong  was  under  a  species  of  duress  at 
the  time  she  signed  the  contract.  There  is 
nothing  in  the  evidence  to  sustain  this  claim. 
The  only  allegation  remaining  to  be  noticed 
is  the  failure  of  Breen  to  give  possession  to 
plaintiff  on  the  let  day  of  March,  1894,  as 
provided  in  the  agreement  It  is  true  that 
Townsend  was  then  in  possession,  and  re- 
fused to  yield  the  possessimi,  claiming  the 
right  to  remain  another  year;  but  Mr.  Breen 
adjusted  this  matter  with  Townsend,  and 
on  the  Stb  day  of  March,  1894,  notified  plain- 
tiff of  that  fact  and  that  she  could  take  pos- 
session at  any  time.  Plaintiff  declined  to 
do  so,  not  because  of  the  few  days'  delay  In 
getting  possession,  but  because  of  her  desire 
to  rescind  the  contract  The  evidence  shows 
that  from  the  1st  to  the  8th  <tf  March,  1894, 
and  later,  the  highways  In  that  part  of  the 
state  were  In  such  conditlmi  that  It  was  im- 
possible to  move  loaded  vehicles  thereon,  and 
that  Townsend  could  not  have  moved  out 
nor  the  plaintiff  have  moved  in,  during  those 
days,  In  consequence  of  the  bad  condition  of 
the  roads.  'Leaving  the  fact  of  the  condition 
of  the  roads  out  of  view,  we  think  that  this 
contract  fairly  and  honestly  entered  into, 
should  not  be  rescinded,  and  the  plaintiff  re- 
leased from  her  obligations  thereunder,  mere- 
ly because  of  the  defendant's  inability  to 
i^ve  possession  prior  to  the  8th  or  9th  of 
March.  There  might  be  circumatances  un- 
der which  such  a  failure  would  warrant  the 
cancellation  of  the  contract,  but  we  do  not 
think  ibat  the  circumstances  of  this  case  call 
for  such  a  result     Affirmed. 


SOOTT  T.  SCHOFIELD  et  aL 

(Supreme  Court  of  Iowa.    Jan.  28,  1897.) 
C!osFL'8loN  or  Goods. 
It  is  not  a  mingling  of  goods  to  put  pota- 
toes Into  one  end  of  a  trench  where  potatoes 
beknging  to  another  person  are  stored,  sepa- 
rated therefrom  by  a  partition  of  hay. 

Appeal  from  district  court,  Cass  county; 
Walter  I.  Smith,  Judge. 

Action  at  law  to  recover  damages  for  the 
alleged  wrongful  conversion  of  personal 
property.  There  was  a  trial  by  Jury,  and  a 
verdict  and  Judgment  for  the  plaintiff.  The 
defendants  appeaL    Affirmed. 

0.  S.  Patterson,  for  appellants.  P.  J.  Ma- 
comber,  for  appellee. 

ROBINSON,  J.  The  plaintiff  claims  to 
have  beeu  the  owner  of  200  bushels  of  pota- 
toes and  3  tons  of  hay,  which  the'  defendants 
tooli,  and  sold,  and  the  proceeds  of  which 
they  retain.  The  pleadings  do  not  state,  but 
we  understand  the  fact  to  be,  that  the  de- 
fendants claim  to  have  taken  and  sold  the 
property  by  virtue  of  a  chattel  mortgage 
thereon  executed  by  George  W.  Scott,  the 
father  of  the  plaintiff. 

1.  Only  two  assignments  of  error  are  pre- 
sented for  our  determination.  One  of  them 
relates  to  the  ruling  of  the  district  court  In 
sustaining  an  objection  to  a  question  asked 
the  plaintiff,  as  follows:  "When  did  you 
first  learn  tbat  your  father  had  given  a 
mortgage  on  the  property  on  his  farm,  and 
the  crops  raised  on  his  farm,  to  Schofield 
and  Smith?"  The  question  did  not  relate  to 
any  issue  In  the  case,  and  was  wholly  imma- 
terlaL    The  ruling  was  therefore  correct 

2.  The  other  assignment  of  error  questions 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  The  evidence  was  conflicting,  but 
the  plaintiff,  bis  father,  and  his  uncle  testi- 
fied, in  effect,  that  the  property  in  question 
was  owned  by  the  plaintiff,  and  tbat  he  rais- 
ed the  potatoes,  and  made  the  hay.  Testi- 
mony was  submitted  on  the  part  of  tbe  de- 
fendants to  show  that  the  reputation  of  tbe 
father  for  truth  and  veracity  was  bad;  that 
he  and  the  plaintiff  had  made  statements  in 
the  nature  of  admissions  to  the  effect  that 
the  latter  did  not  own  the  property.  But 
that  testimony  was  contradicted,  and  there 
was  very  little  satisfactory  evidence  which 
tended  to  show  that  the  plaintiff  was  not 
the  owner  of  the  property.  If  the  testimony 
of  the  plaintiff  and  his  witnesses  was  cred- 
ible,, his  ownership  was  clearly  shown.  It 
appears  that  the  potatoes  were  placed  in  a 
trench  prepared  by  the  father  for  his  own  po- 
tatoes, which  he  had  placed  In  It;  and  it  Is 
claimed  that  tbe  plaintiff  wrongfully  so 
mingled  bis  potatoes  with  those  of  his  fa- 
ther that  tbey  are  not  distinguishable.  The 
Jury  was  authorized  to  find  the  facts  in  re- 
gard to  that  claim  to  be  as  follows:  The  fa- 
ther prepared  a  trench  as  stated,  but  his 
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potatoes  did  not  fill  It,  and  the  empty  end 
was  used  by  the  plaintiff  to  store  therein  the 
potatoes  in  question.  He  separated  them 
from  those  of  his  father  by  a  partition  of 
hay,  and  otherwise  marked  the  point  of  di- 
vision. If  these  were  the  facts,  there  was 
no  mingling  of  property.  The  disputed  ques- 
tions of  fact  were  for  the  determination  of 
the  Jury,  and  we  should  not  be  Justified  In 
saying  that  the  eyidence  did  not  authorize 
Its  conclusions.  There  does  not  appear  to  be 
any  ground  for  disturbing  the  Judgment  of, 
the  district  court,  and  It  is  affirmed. 


PRATT  V.  PRATT  et  al. 
(Supreme  Court  of  Iowa.    Jan.  29,  1897.) 

Appeal— Requisitbs— Service  op  Notice. 

■  An  appeal  will  be  dismissed  where  appel- 
lee's additional  abstract,  which  is  not  denied, 
states  that  notice  of  appeal  was  never  served 
on  the  clerk  below,  and  the  transcript  and  cer- 
tificate of  said  clerk  show  that  a  notice  pur- 
porting to  have  been  served  on  him  was  not  In 
fact  served. 

From  district  court,  Sac  county;  Zala  A 
Church,  Judge. 

Action  in  equity  for  the  partition  of  real 
estate.  The  defendant  Mary  Furber  Pratt 
filed  an  answer  and  cross  petition,  to  which 
her  co-defendants  and  the  plaintiff  demur- 
red. The  demurrer  was  overruled,  and  to 
that  ruling  the  defendants  who  Joined  in  the 
demurrer  and  the  plaintiff  excepted,  and, 
refusing  to  plead  further,  the  court,  after 
hearing  evidence,  found  and  adjudged  that 
the  real  estate  In  question  could  not  be  par- 
titioned with  profit,  but  that  it  should  be 
sold,  and  the  proceeds  divided. 

S.  M.  Elwood,  Miles  W.  Newby,  and  Chas. 
D.  Ooldsmltb,  for  plaintiff.  W.  A.  HelseU 
and  James  H.  Talt,  for  defendant  Mary  Fur- 
toer  Pratt. 

ROBINSON,  J.  The  controversy  between 
the  parties  to  this  action  arises  from  con- 
flicting claims  In  regard  to  the  interest  each 
one  acquired  by  virtue  of  the  last  will  and 
testament  of  Alpbeus  S.  Pratt,  deceased. 
That  gave  to  the  wife  of  the  testator,  Mary 
Furber  Pratt,  the  sum  of  $3,000  and  a  watch, 
and  the  parties  adversely  interested  insist 
that  the  property  so  given  was  in  lieu  of 
her  distributive  share  in  the  estate,  while 
she  contends  that  it  was  in  addition  to  such 
«bare.  The  district  court  found  that  her 
claim  was  well  founded,  and  granted  It  in 
the  decree.  The  case  Is  not  in  condition  to 
be  considered  by  us  on  its  merits.  Mrs. 
Pratt  has  filed  an  additional  abstract,  not 
denied,  which  states  that  an  appeal  has  not 
t)een  taken;  that  notice  of  appeal  was  never 
served  on  the  clerk  of  the  district  court  of 
Sac  county;  that  the  plaintiff  alone  attempt- 
«d  to  take  an  api>eal,  and  that  he  did  not 
serve  notice  of  it  upon  any  one  but  Mrs. 
rratt.     A  motion  to  dismiss  the  appeal  has 


been  filed,  and  with  it  a  transcript  and  cer- 
tificate of  the  clerk,  which  show  tbat  the 
notice  of  appeal  was  not  served  upon  bim. 
His  name  appears  to  an  acknowledgment  of 
service  of  the  notice  as  subscribed  thereto 
"per  C,"  but  it  is  shown  that  the  clerk  did 
not  sign  it,  nor  authorize  it  to  be  signed,  and 
that  he  did  not  have  any  deputy.  This  sbow- 
ing,  with  the  additional  abstract,  eatshHwhes 
the  fact  that  an  appeal  has  not  been  taken, 
and  the  motion  to  dismiss  is  therefore 
talned.  'Dismissed. 


MOWRY  V.  WAREHAM  et  al. 

(Supreme  Court  of  Iowa.    Jan.  29,  1897.) 

Pleasing — Appirhativb  Dbpsnbb — Judomkht  bt 
AOKEBMBNT — Res  Judicata. 

1.  Where  an  amended  and  substituted  peti- 
tion is  filed,  the  issues  embodied  in  it  are  the 
only  ones  tendered  by  plaintiff. 

2.  Under  a  lease  for  uiree  years  at  an  ■titmal 
rental,  payable  November  Ist  and  Mar^  1st, 
the  lessor,  in  December  of  the  first  year,  IS^ 
sued  to  recover  the  year's  rent,  to  March  1, 
1895.  Defendants  pleaded  a  compromiBe,  by 
which  plaintiff  accepted  1,100  bushels  of  oats 
for  the  year's  ren£  the  lease  to  terminate 
March  1,  1895.  Plaintiff  filed  an  amended  pe- 
tition for  the  first  installment  of  rent,  Binc:e  aa 
to  the  second  the  action  was  premature,  and 
the  parties  agreed  that  the  original  answer 
should  stand.  The  court  entered  ''judgment, 
by  agreement,  of  [first  installment],  upon  plead- 
ing, against  defendants,  and  said  defendants 
quit  possession  of  said  land  March  1,  1895." 
Held,  that  the  answ^er,  bein^  denied  by  opera- 
tion of  law,  presented  an  issue  involving  the 
existence  of  the  lease,  which  was  condosivety 
settled  by  the  agreed  judgment,  and  hence  the 
lessor  could  not  recover  the  second  installment 
of  rent 

Appeal  from  district  court,  (Jarroll  county; 

S.  M.  Elwood,  Judge. 

Plaintiff  leased  to  the  defendants  a  farm 
for  three  years,  from  March  1,  1894,  at  an 
annual  rental  of  $798.75.  The  rent  was  to 
be  paid  $266.75  on  the  1st  day  of  Novembtf 
of  each  year,  and  the  balance,  $532,  at  the  end 
of  the  year,  March  Ist.  There  was  a  provi- 
sion in  the  lease  that,  if  any  installment  at 
rent  was  not  paid  when  due,  the  lessor 
might  declare  the  rent  for  the  whole  year 
due.  There  was -a  failure  to  pay  the  rent 
due  November  1,  1894;  and  In  December, 
1894,  the  plaintiff  commenced  bis  action  to 
recover  the  rent  for  the  whole  year,  viz. 
$798.75.  The  petition  was  afterwards  amend- 
ed, asking  that  a  landlord's  attachment  is- 
sue. The  defendants  answered  the  petition, 
as  amended,  admitting  the  execution  of  the 
lease,  but  alleging  that  in  August,  1894  (by 
evident  error  in  abstract  it  Is  printed 
"1896"),  the  defendants  and  plaintiff,  by  way 
of  compromise,  and  in  consldwation  of  the 
loss  sustained  by  the  defendants  on  account 
of  drouth  and  the  failure  of  the  farm  to  pro- 
duce a  usual  crop,  and  that  the  lease  should 
be  taken  up  and  canceled,  made  a  new  con- 
tract, not  in  writing,  by  the  terms  of  which 
a  settlement  was  made;  and  the  plaintiff 
was  to  take  In  settlement  and  full  payment 
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tot  all  rent  dne  March  1,  1895,  1,100  bnahela 
«f  oata,  then  threshed,  to  he  placed  by  de- 
fendants In  a  bam  on  the  farm  rented,  and 
to  be  hauled  by  defendants  to  Lake  City, 
when  requested  by  plaintiff,  before  March 
1,  1896;  and  the  defendants  performed  the 
agreement  on  their  part  At  the  Febraary 
term,  1895,  the  plaintiff  filed  an  amended 
and  sabstltnted  petition,  In  which  are  plead- 
ed the  facts  as  to  the  execution  of  the  lease, 
tbe  occupancy  by  the  defendants,  the  neglect 
to  pay  the  rent  dne  November  1,  1894,  that 
tlie  right  to  the  attachment  still  existed,  and 
judgment  was  asked  for  |206.76,  being  the 
Installment  due  November  1,  1891.  It  was 
tlien  stipulated  that  tbe  answer  before  filed 
should  stand  as  answ»  to  the  amended  and 
substituted  petition,  and  then  the  following 
4^>pe«irs:  "Judgment,  by  agreement,  of  $266.- 
75,  upon  pleadings,  against  defendants,  and 
said  defendants  quit  possession  of  said  land 
March  1,  1896,  but  to  have  right  to  the  16th 
ot  March,  1806,  to  remove  this  property 
herefrom.  Defendants  to  have  until  March 
16th,  1896,  to  pay  said  judgment  out  of  prop- 
erty raised  on  said  farm.  Lien  to  htrfd 
against  property  until  Judgment  Is  paid." 
These  proceedings  were  with  Hon.  Z.  A. 
Church  presiding.  This  action,  with  Hon. 
S.  M.  Elwood  presiding,  was  commenced  on 
the  23d  day  of  March,  1895,  to  recover  $532, 
tielng  the  Installment  of  rent  under  the  lease 
-due  March  1,  1895,  and  an  attachment  is 
asked.  Defendants  answer,  pleading  the 
facts  as  to  the  former  adjudication  as  an 
-estoppel  and  bar  to  this  proceeding.  The 
-court  sustained  a  demurrer  to  the  answer, 
and  gave  judgment  for  the  plaintiff,  from 
which  the  defendants  appealed. 

M.  K.  &  J.  B.  McCrary,  for  appellants. 
M.  B.  Hutchinson  and  Stevenson  &  Laven- 
-der,  for  appellee. 

GRANOER,  J.  Counsel  are  in  contention 
aa  to  the  legal  effect  of  the  amended  and 
substituted  petition,  by  which  the  claim  for 
the  last  installment  of  rent  was  omitted,  and 
a  claim  made  for  simply  the  first  Install- 
ment. Appellee  urges  that,  by  the  substi- 
tuted petition,  the  former  one  constituted  no 
part  of  the  issue  for  trial;  while  appellants 
contend  that  as  there  was  no  formal  dis- 
missal of  the  first  petition,  and  the  answer 
to  It  remained,  the  issue  as  formed  stood  for 
trial.  We  adopt  appellee's  view,  and  think 
tbe  manifest  Intention  was  to  supplant,  for 
the  purposes  of  the  issues  to  be  tried,  the 
-original  petition.  We  may  say,  for  the  puiv 
poses  of  tbe  case,  that,  for  our  consideration 
of  the  question  presented,  we  treat  It  as  If 
at  no  time  had  there  been  a  claim  for  the 
second  installment  of  rent,  which  Is  the  sub- 
ject of  this  action. 

We  deem  it  unfortunate  that  appellee  has 
limited  his  argument  to  simply  the  effect  of 
filing  the  substituted  petition,  as  to  which 
we  agree  with  him.     It  seems  to  us  that  the 


case  extends  further,  and  that  It  really 
turns,  not  on  the  issue  made  by  the  petition 
and  answo-,  but  on  the  issue  presented  by 
the  answer  as  denied  by  operation  of  law, 
and  the  stipulation  or  agreement  for  Judg- 
ment. Looking  to  tbe  facts,  it  will  be  seen 
that  In  the  other  case  the  answer  pleaded  a 
settlement  by  which  satisfaction  was  made 
for  all  tbe  rent  to  March  1,  1896,  the  lease 
surrendered,  and  payment  made  under  the 
settlement  by  defendants.  The  defense  thus 
pleaded  is  an  affirmative  one,  with  the  bur- 
den on  the  defendants.  The  defense  is  not 
limited  to  tbe  action  for  the  one  Installment 
of  rent,  but  It  went  to  tbe  Instrument  on 
which  recovery  was  sought,  and  stated  facts 
to  show  It  of  no  force;  so  that  an  Issue  was 
presented  Involving  the  existence  of  the 
lease.  Had  the  issue  been  tried  by  the  tak- 
ing of  evidence,  and  a  finding  made  sustain- 
ing the  plea  of  settlement,  no  one  would 
Eerlously  contend  but  that  it  would  can<dude 
all  claims  for  rent  under  the  lease.  The 
answer  was,  in  legal  effect,  a  plea  of  accord 
and  satisfaction  of  the  very  claim  on  which 
recovery  Is  now  sought,  and  the  denial,  by 
operation  of  law,  put  the  fact  In  Issue.  It  is 
left,  then,  for  us  to  determine  tbe  effect  of 
the  Judgment  by  agreement.  There  is  a  dif- 
ference between  the  legal  effect  of  an  agree- 
ment for  such  a  Judgment  as  the  pleadings 
would  warrant,  without  evidence,  and  ^m 
agreement  as  to  wliat  judgment  may  be  en- 
tered on  the  pleadings,  without  evidence.  In 
the  latter  case  the  agreement  determines 
what  the  Judgment  shall  be,  while  in  the 
former  case  the  law  would  determine  It. 
We  take  It  that  In  this  case  the  agreement 
fixed  the  judgment,  for  tbe  judgment  en- 
tered was  not  such  a  one  as  the  law  would 
warrant  under  the  pleadings  alone.  The 
part  of  the  judgment  terminating  the  lease 
March  1,  1896,  on  a  trial  of  tbe  issues,  could 
only  have  been  justified  by  proof  sustaining 
the  averment  of  settlement  The  fact  that 
It  is  a  part  of  the  Judgment  makes  it  appar- 
ent that  it  was  agreed  to.  The  same  may 
be  said  as  to  other  parts  of  the  Judgment 
It  was  manifestly  an  agreed  Judgment. 
Such  a  judgment  is  as  conclusive  of  the  is- 
sues under  which  It  is  entered  as  if  It  re- 
sulted from  a  trial  of  the  Issues.  See  In  re 
South  American  &  M.  Co.  [1895]  1  Ch.  Dlv. 
37,  where  the  rule  Is  stated  as  follows:  "A 
judgment,  by  consent  or  default,  is  as  effect- 
ive as  an  estoppel  between  the  parties  as  a 
judgment  whereby  the  court  exercises  its 
mind  on  a  contested  case."  Mr.  Wells,  in 
his  Res  Adjudicata  and  Stare  Decisis  (sec- 
tion 444),  says:  "Moreover,  a  judgment  en- 
tered by  agreement.  In  a  court  of  general  ju- 
risdiction, and  having  the  power  In  a  proper 
case  to  render  such  a  Judgment  will  bind 
the  agreeing  parties,  even  If  the  pleadings 
would  not  authorize  the  judgment  If  the 
case  were  contested."  We  think  it  Is  not 
to  be  doubted,  on  authority,  that  every  issue 
presented  by  the  answer  and  the  denial  is 
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conclusively  settled  by  the  Judgment  entered 
by  agreement.  The  Judgment  agreed  to  Is 
the  conclusion  of  the  parties  under  the  Is- 
sues. We  think  the  answer  presented  a  de- 
fease to  the  cause  of  action,  and  that  the 
demurrer  should  have  been  overruled.  Re- 
versed. 


HUSTON  V.  CITY  OP  COUNCIL  BLUFFS. 

(Supreme  Court  of  Iowa.    Jan.  29,  1897.) 

HunioiPAL  CoMPORATioss— Defbctivb  Sidewalks 

— ICB  AND  Snow— Evidence— QpnciAL 

Weathbk  Recokd. 

1.  Where  snow,  accumulated  on  a  walk  from 
natural  causes,  becomes  nDeven,  by  travel,  or 
where  the  walk  is  so  conEtrncted  as  to  dam  up 
melted  snow  'flowing  from  adjoining  land,  and 
it  freezes  into  ridges,  a  person  injured  thereou 
while  using  ordinary  care  may  recover  frbm 
the  city,  if  it  permitted  such  condition  to  exist 
for  an  unreasonable  time  after  the  same  be- 
came known  to  the  authorities,  or  might  have 
been  known  by  reasonable  care. 

2.  In  an  action  against  a  city  for  iujurles  re- 
ceived in  falling  on  an  icy  sidewalk,  the  official 
record  of  the  United  States  weather  bureau, 
taken  at  a  town  four  miles  from  the  place  ot 
injury,  was  admissible  to  show  the  tempera- 
ture and  snowfall  during  the  month  when  the 
accident  occurred. 

Appeal  from  district  court,  Pottawattamie 
county;  A.  B.  Thornell,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injuries  resulting  to  plaintiff  through 
a- fall  on  one  of  the  streets  of  the  defendant 
city.  Trial  to  a  Jury,  verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Mayne  &  Hazelton,  for  appellant  Harl  & 
McCabe,  for  appellee. 

DEEMER,  J.  Appellee,  while  passing 
along  and  over  a  sidewalk  on  the  north  side 
of  Washington  avenue,  a  much-frequented 
street  In  the  defendant  city,  slipped  and  fell 
upon  the  pavement,  which  was  covered  with 
ice  and  snow,  and  sustained  a  severe  and 
complicated  fracture  of  the  arm  and  elbow. 
He  brought  this  action  for  damages,  alleg- 
ing that  the  defendant  was  negligent  in  this: 
»  "That  many  days  prior  to  the  24th  day  of 
February,  1891,  occurred  a  fall  of  snow, 
which  was  suffered  by  the  defendant  corpo- 
ration to  lie  as  it  fell  upon  said  sidewalk. 
Later  the  weather  became  warm,  and  the 
snow,  converted  into  slush,  was  still  permit- 
ted to  remain  upon  the  walk,  and  In  that 
condition  was  frozen  hard  and  smooth.  That 
the  walk  in  question,  at  and  near  the  point 
of  injury,  was  so  located  as  to  receive,  not 
only  the  snow  that  naturally  fell  in  time  of 
storm,  but  as  well  received  drainage  from 
the  ground  lying  above  It,  with  no  means 
provided  for  the  escape  of  the  water  and 
slush  that  might  come  upon  It  from  above; 
and  that  the  snow  in  question,  converted  in- 
to water  and  slush  by  the  thawing  referred 
to  in  the  petition,  not  only  accumulated  up- 
on said  sidewalk,  but  there  was,  as  well,  a 
further  accumulation,  by  reason  of  descent 


of  water  and  slnsb  from  the  hlghor  srooixl. 
and  this  was  not  only  permitted  to   accu- 
mulate, which  accumulation  occurred  on  the 
IStb  day  of  February,  1S94.  but  to   remain 
on  said  walk  ontU  after  the  accident  mam- 
tained    by    plaintiff.     Plaintiff    abowa    diat 
the  walk  In  question  was  not  built  on  a.  flat 
surface,  but  was  convex,  the  center  of  the 
walk  being  two  or  three  inches  higher  tban 
the  sides,  and  that  by  reason  thowof  tbe  ice 
complained  of  did  not  pzeeent  a  flat   sur- 
face, but  stood  at  an  angle;  and,  yet  farther, 
that  by  reason  of  the  passage  of  many  pe- 
destrians, on  the  18th  of  February  and  prior, 
while  the  snow  upon  said  walk  was  in  fona 
of  slush,  the  same  became  very  Irregular  and 
rough    in    formation,  though    smooth    and 
glossy  upon  the  surface,  rendering  pamaap 
over  it  In  the  highest  degree  dangerous  and 
dlfBcult,  and  that  on  the  evening  of  Pebmaicr 
18th  the  weather  suddenly  turned  cold.  Creea- 
Ing  said  water  and  slush  in  said  position  and 
manner."    Evidence  was  adduced  tending  to 
support  the  allegations  of  this  petition,  and 
the  court  below  gave  the  following  instnic- 
tlons  with  reference  thereto:    "Now,  It  may 
be  stated  as  a  general  rule  that  tbe  mere 
fact  that  snow  or  sleet  has  fallen  upon  tbe 
sidewalk  from  the  clouds,  and  thereby  ren- 
dered the  sidewalk  slippery  and  difficult  to 
pass  over,  would  not  make  the  city  UaU» 
therefor,   even   though   such  ice   and  snov 
should  remain  upon  the  walk  for  an  unrea- 
sonable length  of  time  after  tbe  officers  of 
the  city,  whose  duties  require  them  to  look 
after  such  matters,  hod  notice  of  Its  exist- 
ence, or  after  they.  In  the  exercise  of  rea- 
sonable   care    In    performing    their    dadet:. 
ought  to  have  known  of  its  existence:  bat 
this  rule  relates  only  to  the  natural  condi- 
tions resulting  from  rain  or  sleet  falling  and 
freezing  upon  tbe  walk,  or  snow  accumulat- 
ing upon   the   walk   from  natural    causes. 
Where,  after  such  ice  or  snow  has  thus  ac- 
cumulated. If  by  reason  of  persons  travellnc 
over  same,  or  If,  from  other  causes,  as  troa 
Ice  or  snow  thawing  and  flowing  down  npoD 
the  walk  from  other  lands,  the  surface  of  the 
snow  or  ice  upon  the  walk  becomes  rough,  or 
ridged,  or  rounded  In  form,  or   lies  at  aa 
angle,  or  slanting,  to  the  plane  surface  of 
the  walk,  so  that  it  becomes  difficult  and 
dangerous  for  persons  traveling  on  foot  to 
pass  over  same  when  exercising  ordinary 
care,  or  if  the  walk  Is  constructed  In  sncli 
manner  as  not  to  permit  the  natural  flov 
of  the  water  and  thawing  snow  from  landii 
adjoining,  but  dams  same  upon  the  walk, 
and  holds  same  there  until  It  freezes,  and  tbe 
walk  becomes  dangerous,  by  reason  thereof, 
to  persons  using  ordinary  care  In  attemptinir 
to  pass  over  same,  or,  by  reason  of  snow  or 
Ice  having  accumulated  on  the  walk  from 
natural  causes,  the  flowing  water  and  maw 
from  adjoining  lands  are  dammed  up  and 
held  upon  the  walk,  and  frozen  there,  and 
by  reason  thereof  make  the  walk  dangerom 
for  persons  using  ordinary  care  In  pasatnf 
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OTer  the  same  on  foot,  then  the  city  be- 
comes liable  for  InJurleB  caused  by  such  ob- 
struction, proYlded  the  person  injured  did 
not  contribute  to  his  injury  by  negligence 
on  his  part,  and  the  obstruction  has  ex- 
isted for  an  unreasonable  length  of  time 
after  the  same  became  known  to  the  city 
authorities,  or  ought  to  hare  been  known  to 
-tbem  in  the  exercise  of  reasonable  care." 
Other  Instructions,  embodying  the-  same 
thought,  but  applying  it  more  specifically  to 
the  facts  of  the  case,  were  given  by  the  court 
In  his  charge.  And  of  all  these  the  defend- 
ant complains. 

It  is  contended  that  the  case  falls  within 
the  rule  announced  in  the  case  of  Broburg 
▼.  City  of  Des  Moines,  63  Iowa,  523,  18  N. 
"W.  340.    In  that  case  we  said:    "The  mere 
fact  that  a  street  is  in  a  dangerous  condition 
because  of  ice  and  snow,  rendering  the  walks 
slippery  by  reason  of  the  operation  of  natur- 
al causes,  should  not  render  the  city  liable, 
even  If  such  Ice  and  snow  are  not  removed  in 
a  reasonable  time.     But  when  it  becomes, 
hy  reason  of  the  travel  thereon  or  other 
causes,  rounded  or  in  ridges,  then  it  may  be 
that  the  city  should  be  required  to  remove 
such  Ice  and  snow."     In  the.  same  case  we 
cited  the  rule  for  such  cases  from  the  opin- 
ion in  Cook  y.  City  of  Milwaukee,  24  Wis. 
274,  as  follows:  "When  ice  or  snow  Is  Buffer- 
ed to  remain  upon  a  sidewalk  In  such  an  un- 
even and  rounded  form  that  a  person  cannot 
walk  over  it,  using  due  care,  without  danger 
of  falling  down,  that  it  seems  to  constitute 
a  defect  for  which  the  city  or  town  is  liable." 
It  seems  to  us  that  the  instructions  given  by 
the  lower  court  are  in  strict  accord  with  the 
rules  announced  in  the  cited  cases.     In  that 
case  the  snow  and  ice  complained  of  was  in 
the  same  condition  as  nature  placed  it    The 
case  of  CoUins  v.  City  of  Council  Bluffs,  32 
It>wa,  324,  is  quite  like    the    one  at    bar. 
There,  as  here,  the  snow  had  not  been  remov- 
ed from  the  pavement.     "It  was  to  some  ex- 
tent thawed  during  the  daytime,   and,  as 
there  was  a  great  amount  of  travel  along 
the  sidewalk,     •     •     •     the  pavement  be- 
came covered  with  ice,  uneven  and  Irregular 
upon  its  surface,  thus  rendering  the  locality 
difficult  and  unsafe  for   foot  passengers." 
There,  as  here,  plaintiCr  had  no  knowledge 
of  the  obstruction, .  and  the  jury  was  Justi- 
fied in  finding  that  he  was  exercising  proper 
care  and  diligence  when  the  accident  hap- 
pened.    With  this  state  of  facts  in  mind  we 
said:    "The  negligent  permission  of  an  ob- 
struction  in   a   street    from    snow   and    Ice 
being  deposited  there  from  natural  causes, 
whereby  Injury  results  to  a   traveler,   will 
render  the  city  liable."     These  cases  are  in 
line  with  the  almost  universal  voice  of  au- 
thority.    See  Adams  v.  Inhabitants  of  Chlco- 
pee,  147  Mass.  440,  18  N.  E.  231;  Fitzgerald 
V.  Inhabitants  of  Wobum,  109  Mass.  204; 
City  of  Boulder  v.  Nlles  (Colo.  Sup.)  12  Pac. 
632;   DIU.  Mun.  Corp.  (4tb  Ed.)  i  1006;    EI- 
Uott,  Roads  &  S.  np-  45»-460;  Todd  v.  City  of 


Troy,  Wi  N.  Y.  506,  and  note  In  annotated  edi- 
tion by  Irving  Browne;  Hill  v.  City  of  Fond 
du  Lac,  56  Wis.  242,  14  N.  W.  25;  Stanton  v. 
City  of  Springfield,  12  Allen,  566.  We  think 
the  instructions  given  by  the  court  below 
clearly  and  correctly  state  the  law,  and  that 
the  verdict  has  support  in  the  evidence. 

2.  It  is  contended  that  there  is  no  evidence 
that  the  defendant  had  notice  or  knowledge 
of  the  defect  complained  of.  This  was  a 
question  for  the  jury,  which  was  submitted 
by  proper  instructions,  and  with  their  find- 
ing we  cannot  interfere. 

3.  Appellee  was  allowed  to  Introduce  in  evi- 
dence the  record  of  the  United  States  weath- 
er bureau,  taken  and  kept  at  Omaha,  Net)., 
during  a  part  of  the  month  of  February,  1894. 
This  record  gave  the  maximum  and  mlnl- 
muin  daily  temperature,  and  the  character 
and  amount  of  precipitation  at  the  station 
where  it  was  kept  from  February  9th  to 
24th,  Inclusive.  This  station  was  distant  4^ 
miles  from  the  place  where  the  accident  oc- 
curred. This  record  was  objected  to  by  ap- 
pellant, and  error  is  assigned  upon  its  admis- 
sion. We  think  it  was  both  competent  and 
relevant  to  the  Issues  in  the  case,  and  was 
properly  admitted.  See  State  v.  Brady  (de- 
cided at  the  October,  1806,  term)  69  N.  W. 
290;  also,  People  v.  Dow,  64  Mich.  717,  31 
N.  W.  597.  The  record  introduced  in  this 
case  was  official,  and  was  shown  to  have 
been  made  by  a  proper  person,  in  the  dis- 
charge of  a  duty  imposed  upon  him  by  law, 
and  as  such  It  was  clearly  admissible,  for 
the  purpose  of  showing  the  temperature  and 
snowfall  during  the  time  it  purported  to  cov- 
er. Greenl.  Ev.  S§  483-486;  Bradner,  Ev.  p. 
290,  {  24. 

We  discover  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


VALLEY  BANK  OF  CLARINDA  v.  WOLF 

(SHENANDOAH  NAT.  BANK, 

Intervener). 

(Supreme  Court  of  Iowa.    Jan.  20,  1897.) 

Attachment — Intbbvention — Judgment  aoainst 

IXTERVESEn— DeLIVERT   BoXD. 

1.  Under  Code,  J  3016,  providing  that  on  in- 
tervention in  attachment  "the  petitioner's  claim 
shall  be  in  a  summary  manner  investigated. 
•  •  •  If  it  is  found  that  the  petitioner  haa 
title  to,  a  lien  on  or  any  interest  In  such  prop- 
erty, the  court  shall  make  such  order  as  may 
be  necessary  to  protect  its  rights," — the  court  can 
only  pass  on  an  intervener^  claim  to  the  prop- 
erty, and  cannot  render  a  money  judgment 
against  him, 

2.  Formal  defects  in  a  delivery  bond  given 
by  an  intervener  in  attachment  are  waived  if 
no  objection  thereto  was  made  in  the  plead- 
ings, and  the  sherifC  had  accepted  the  bond  as 
valid,  and  all  parties  had  treated  it  as  such  for 
14  years. 

Appeal  from  district  court.  Page  county; 
Walter  I.  Smith,  Judge. 

In  November,  1882,  plaintiff  commenced  a 
suit  In  the  circuit  court  of  Page  county,  Iowa, 
against  the  defendant  Wolf  upon  two  promla- 
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8or7  Dotea,  anri«satlns  nearly  $6,000.  The 
proper  aTermenta  were  made  for  tbe  Issuance 
of  a  writ  of  attachment,  and  the  writ  Issued 
and  was  served  by  levying  upon  certain  per- 
sonal property  as  tbe  property  of  the  defend- 
ant At  tbe  November  term  of  said  court  the 
Shenandoah  National  Bank,  appellee  herein,  in- 
tervened in  said  cause,  claiming  to  be  tbe  own- 
er of  the  attached  property.  Judgment  for 
tbe  return  of  said  property  and  for  costs  was 
demanded.  Thereafter  plaintiff  filed  its  an- 
swer to  the  petition  of  intervention,  admitting 
the  levy,  and  that  tbe  property,  when  taken, 
was  In  tbe  possession  of  tbe  intervener;  de- 
nying the  alleged  ownership  of  Intervener;  and 
averring  that  Wolf  never  assented  to  part  with 
bis  title  to  or  interest  in  tbe  property  to  inter- 
vener, that  such  assent  was  obtained  by  dur- 
ess, and  that  all  claims  of  Intervener  to  tbe 
property  rested  upon  an  illegal  consideration. 
Afterwards  Intervener  executed  a  delivery 
bond  to  tbe  sheriff  in  the  penal  sum  of  $6,000, 
the  condition  of  which  was  as  follows:  "Now, 
therefore,  if  the  said  intervener  shall  in  all 
things  well  and  truly  perform  any  Judgment 
of  tbe  court  which  may  hereafter  be  rendered 
against  them  in  said  action,  then  this  obliga- 
tion to  become  utterly  null  and  void;  other- 
wise to  be  and  remain  In  full  force  and  vir- 
tue." At  the  January  term,  1894,  plaintiff 
filed  an  amendment  to  its  answer  to  tbe  peti- 
tion of  intervention.  In  which  it  pleaded  a 
stipulation  entered  into  between  all  of  the  par- 
ties hi  tbe  case  of  Deere  &  Co.  against  tbe 
same  defendant  and  intervener,  wherein  it  was 
provided  that  tbe  Judgment  in  that  case  should 
determine  tbe  right  of  possession  of  tbe  prop- 
■erty  in  tbe  case  at  bar;  that  in  said  Deere 
&  Co.  case  Judgment  was  rendered  against 
said  intervener,  declaring  its  alleged  purchase 
of  the  property  to  be  void.  In  this  answer 
tbe  plaintiff  also  set  forth  tbe  delivery  bond 
and  the  receipt  thereunder  by  intervener  of  the 
property  attached  in  this  cause,  and  that  in- 
tervener had  appropriated  it  to  his  own  use, 
and  demanded  Judgment  in  this  case  against 
tbe  Intervener  for  the  value  of  said  property. 
Further  pleadings  were  filed  admitting  the 
-execution  of  the  stipulation,  and  tendering  an 
Issue  as  to  whether  tbe  plaintiff  had  not,  sub- 
sequent to  the  levy,  released  a  portion  of  the 
attached  property.  On  the  trial  tbe  court  held 
that  the  stipulation  was  conclusive  upon  Inter- 
vener as  to  Its  right  to  the  property  In  con- 
troversy, and  that  plaintiff  was  entitled  to 
bold  said  property  as  against  Intervener;  that, 
the  property  having  been  delivered  to  inter- 
vener upon  its  executing  a  delivery  bond,  tbe 
«ourt  could  not  render  a  money  Judgment 
against  tbe  intervener  In  this  case;  and  hence 
refused  to  hear  testimony  as  to-  the  value  and 
disposition  of  tbe  property  by  the  intervener. 
Tbe  petition  of  Intervention  was  dismissed, 
with  prejudice,  and  plaintiff  denied  a  money 
Judgment  in  this  action,  and  tbe  property  con-* 
clemned  to  tbe  payment  of  plalntlflTs  claim,  and 
a  special  execution  ordered  for  tbe  sale  of  tbe 
attached  property.     Judgment  was  rendered 


against  the  Intervener  for  costs,      nalntlff  a- 
cepted,  and  appeala    Affirmed. 

Parslow  &  Scott,  W.  P.  Ferguaon.  and  Harl 
&  McCabe,  for  appellant  O.  S.  Keeuui  ui 
T.  E.  Olark,  for  appellee. 

KINNE,   O.  J.     1.  The  appeUant   propett; 
says  that  tbe  questions  Involved  in  tbis  appeal 
may  be  resolved  into  three  propoaitJoiis.  to  wiL- 
"(1)  Has  tbe  court  Jurisdiction,  as  against  tte 
intervener  claiming  property  In  an  attacbmoii. 
to  try  any  issue  as  against  that    Intervener 
save  only  tbe  Intervener's  demand  for  afflrma- 
tive  relief?     (2)  Does  tbe  execution  of  bond 
under  section  2996  of  the  Code  (section  4221. 
McClain's  Code)  operate  to  discharge  the  at- 
tached property?     (3)  Was  it  de8i8;iiated  as  i 
delivery  bond  In  this  case,  and  In  sneb  com- 
pliance with  tbe  statute  as  would   have  tbt 
effect  of  releasing  tbe  property  if  the  last  prop- 
osition above  is  answered  In  tbe  affinoatirer 
Lest  what  we  are  about  to  say  may  be  misap- 
plied, it  is  to  be  remembered  that  we  are  not 
now  dealing  with  our  general  statute  of  is- 
tervenUon.     Code,  {}  2683-2685.     Under  that 
statute  the  Intervener  may  Join    "with  tbe 
plaintiff  In  claiming  what  is  sougbt  I7  the  pe- 
tition, or  by  uniting  with  the  defendant  in  re- 
sisting the  claim  of  tbe  plaintiff,   or  by  de- 
manding anything  adversely  to  botb  tbe  plai> 
tiff  and  defendant     Id.  (  2683.     We  are  not 
called  upon  to  determhie  what  plalntlfTs  rigbu 
would  be  under  that  statute,  or  whether  af- 
firmative relief  might  be  granted  It  thereunder. 
Our  discussion  is  limited  to  determining  tlse 
effect  to  be  given  to  tbe  provisions  of  Code, 
S   3016,   under  which   tbis   intervention  mi 
made.     That  section  reads:     "Any  person  oth- 
er than  the  defendant  may,  before  the  sale  of 
any  attached  property,  or  before  the  payment 
to  the  plaintiff  of  the  proceeds  thereof  or  m 
attached  debt,  present  his  petition,  verified  bj 
oath,  to  tbe  court,  disputing  tbe  validity  of  tlie 
attachment,  or  stating  a  claim  to  the  property 
or  money,  or  to  an  interest  hi,  or  lien  on  it 
under  any  other  attachment  or  otherwise,  anl 
setting  forth  the  facts  upon  which  such  cialni 
is  founded:  and  tbe  petitioner's  claim  shall  be 
in  a  summary  manner  Investigated.    The  coon 
may  hear  tbe  proof  or  order  a  reference,  or 
may  Impanel  a  Jury  to  enquire  into  the  facts- 
If  It  is  found  tbat  the  petitioner  baa  title  to. 
a  lien  on  or  any  Interest  In  such  property,  tbe 
court  shall  make  such  order  as  may  be  ne^ 
essary  to  protect  Its  rights.    Tbe  costs  of  racb 
proceeding  shall  be  paid  by  either  party  at 
tbe  discretion  of  the  court"     This  provision 
is  applicable  alone  to  cases  of  intervention  la 
attachment  or  garnishment  proceedings,  aoJ 
Is  not  a  part  of  the  general  statutes  relating 
to  Intervention.     It  seems  to  us  ^quite  dear, 
from  the  wording  of  this  section,  that  tbe  pur- 
pose of  tbe  law  was  to  authorize  the  court,  la 
case  of  intervention  In  an  attachment  case,  to 
determine  intervener's  claim,  and  tbat  it  was 
not  intended,  nor  does  the  statute  autboriw 
tbe  court  in  such  a  case,  to  consider  or  deter 
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mine  any  other  qneatlon.  The  fact  that  the 
Interv^ier's  claim  la  to  be  in  a  gummaiy  man- 
ner Inyestlgated,  and  that  the  court  may  hear 
tbe  proof,  or  order  a  reference,  or  impanel  a 
jury  to  inquire  into  the  facts,  and  the  further 
provision  of  the  section  as  to  wlut  the  court 
shall  do  In  case  Intervener's  claim  to  the  prop- 
erty Is  well  founded,  all  tend  strongly  to  show 
that  the  proylsions  of  the  section  are  intend- 
ed only  to  provide  a  speedy  way  of  determin- 
ing the  validity  of  an  Intervener's  claim  to  at- 
tached property,  and  that  that  is  the  only 
question  to  be  considered  and  determined  in 
the  proceedlnfr  provided  for  by  this  section. 
No  provision  is  made  for  the  recovery  of  a 
Judgment  for  the  value  of  the  property  against 
the  Intervener  by  either  of  the  original  par- 
ties to  the  salt  In  case  intervener's  claim  be 
not  sustained  by  the  proof.  Again  the  provi- 
sions of  the  statute  as  to  what  is  to  be  tried 
and  determined  are  specific.  It  is  the  valid- 
ity of  the  attachment,  the  claim  of  inter- 
vener to  the  money  or  property  attached,  or 
some  interest  in  it  or  lien  upon  it;  and  these 
are  the  matters  which  the  court  is  expressly 
authorized  to  summarily  investigate.  Clearly, 
we  think,  the  decision  of  the  trial  court  In 
this  case,  that  he  could  not  enter  a  money 
Judgment  against  intervener  and  In  favor  of 
the  piaintlfT  for  the  value  of  the  property  at- 
tached, was  correct,  and  in  accord  with  the 
exact  provisions  of  the  statute.  It  is  said 
that  such  a  conclusion  worlds  a  hardship  in 
compelling  the  plaintifC  to  resort  to  another 
suit  upon  the  bond,  when  the  whole  matter  of 
the  intervener's  liability  should  be  settled  in 
this  proceeding.  It  Is  not  to  be  denied  that 
there  is  much  force  in  appellant's  contention, 
but  the  plain  provisions  of  the  statute  cannot 
be  ignored  by  us,  even  to  the  end  that  litiga- 
tion may  be  lessened.  No  case  is  cited,  and 
a  diligent  search  of  the  anthoritles  discloses 
none,  applicable  to  the  questions  here  pre- 
sented. The  case  of  Jack  v.  Railroad  Co.,  49 
Iowa,  627,  was  not  a  case  of  an  intervention  In 
an  attachment  proceeding,  and  what  is  therein 
said,  though  applicable  to  interventions  gen- 
erally, has  no  application  to  a  case  of  inter- 
vention imder  the  sfkecial  statute  under  con- 
sideration. The  cases  of  Bralthwalte  v.  Akin, 
3  N.  D.  365,  56  N.  W.  133,  and  Bank  v. 
Weems,  69  Tex.  489,  6  S.  W.  808,  are  not  ap- 
plicable for  the  same  reason. 

2.  It  is  urged  that  the  giving  of  the  deliv- 
ery bond  simply  transferred  the  possession  of 
the  attached  property  to  the  intervener,  that 
it  was  still  sublect  to  the  lien  of  the  attach- 
ment, and  that  the  court  erred  In  not  receiv- 
ing evidence  as  to  the  value  of  the  property. 
We  discover  no  reason  for  extended  discussion 
of  this  question.  Under  our  holding  in  the 
first  division  of  this  opinion,  it  is  clear  that, 
bad  the  attached  property  remained  lu  the 
actual  possession  of  the  sheriff,  the  court 
could  properly  have  entered  no  other  Judg- 
ment than  it  in  fact  did.  If,  therefore,  the 
appellant's  contention  that  the  effect  of  the 
bond  was  simply  to  transfer  the  possession  of 


the  proi>erty  to  the  intervener,  who  held  it  as 
the  sheriff's  agent  to  correct,— a  point  we  do 
not  decide,— it  would  In  no  wise  change  the 
situation.  In  any  event  the  court  could  not 
render  a  Judgment,  under  the  circiunstances, 
for  the  value  of  the  property.  He  was  sim- 
ply authorized  In  this  proceeding  to  deter- 
mine the  claim  made  by  intervener. 

8.  The  bond  was  given  and  accepted  by  the 
officer  as  a  delivery  bond.  It  was  in  some 
respects  Informal.  It  did  not  comply  in  all 
respects  with  the  statutory  provisions  as  to 
what  should  be  stated  in  sucb  a  bond.  Hence 
it  is  contended  the  court  erred  In  not  treating 
the  attached  property  as  having  been  convert- 
ed by  Intervener,  and  In  not  receiving  evidence 
of  the  value  of  the  property  and  rendering  a 
Judgment  against  it  therefor.  No  question  is 
made  in  the  pleadings  as  to  the  sufficiency  or 
validity  of  the  bond  as  a  delivery  bond.  It 
appears  that  for  14  years  all  parties  have 
treated  it  as  sufficient  for  that  purpose.  It 
was  so  accepted  by  the  sheriff.  Under  all  of 
these  circumstances,  we  ought  not  to  be  asked 
to  treat  as  invalid  a  bond  which  all  of  the  par- 
ties have  treated  as  binding,  and  the  suffi- 
ciency of  which  is  not  questioned  in  the  plead- 
ings. We  discover  no  error  in  the  rulings  and 
Judgment  of  the  district  court     Affirmed. 


O'BRIEN  et  al.  v.  STAMBACH  et  al.  (SBI- 

BERLING  et  al..  Interveners). 

(Supreme  Court  of  Iowa.     Jan.  29,  1897.) 

Chbsitohs'  Bili.  —  Fraddolbnt  Convetancbs  — 

PJUCTIOE— WlTSESg  — Testiftino  rKOM 

Writino — Objections  Waived. 

1.  Where  a  judgment  debtor  is  insolvent,  iasu- 
ance  of  execution  is  not  necessary  to  mainte- 
nance of  creditors'  bill  to  reach  land  fraudn- 
lently  conveyed. 

2.  Regularity  of  Judgments  on  which  cred- 
itors' bill  is  founded  being  admitted,  they  ore 
prima  facie  evidence  of  indebtedness,  and  the 
burden  is  on  defendants  to  prove  payment. 

3.  One  testifying  to  admissions  of  the  parties 
before  him  as  referee  need  not  show  his  appoint- 
ment, he  having  a  right  as  a  private  person  to 
testify  to  tliem. 

4.  One  having  no  personal  recollection  of  what 
persons  said  before  him,  bnt  who  says  that  be 
took  down  their  statements  correctly,  and  that 
he  can  tell  what  they  said  by  referring  to  his 
notes,  may  read  from  the  notes. 

5.  The  claim  tliat  creditors  realized  from  se- 
curities, and  did  not  give  the  debtor  credit  there- 
for on  their  judgments  against  him,  on  which 
their  creditors'  bill  is  founded,  cannot  be  con- 
sidered, unless  raised  by  defendants'  pleadings, 
and  not  then  if  the  matters  arose  before  the 
judgments  were  obtained. 

6.  Creditors  need  not  resort  to  property  of  the 
debtor  out  of  the  state  before  recourse  to  cred- 
itors' bill  to  subject  real  estate  within  the  state 
fraudulently  conveyed. 

7.  A  fraudulent  conveyance  may  be  attacked 
by  persons  who  were  creditors  before  it  was 
made,  though  their  judgments  were  obtained 
thereafter. 

8.  Creditors,  whose  claims  did  not  exist  till 
after  a  fraudulent  conveyance  was  made,  may, 
on  its  being  set  aside  by  pre-existing  creditors, 
share  in  the  benefits  of  the  litigation. 

9.  Objection  that,  on  a  creditors'  bill  to  reach 
personalty  fraudulently  conveyed,  the  creditors 
should  first  issue  execution  and  levy  it  on  the 
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same,  and  have  it  retuTDed  nulla  bona,  not  be- 
ing Jurisdictional,  cannot  be  raised  on  appeal  for 
the  first  time. 

10.  Thougli  tlie  intention  of  a  debtor  in  giving 
to  a  creditor  as  security  a  bill  of  sale,  in  whicn 
tlie  consideration  was  recited  at  several  times 
tlie  amount  of  his  claim,  was  to  deceive  and  de- 
fraud creditors,  yet  the  creditor  is  not  thereby 
barred  from  atta  cluing  other  conveyances  of  the 
debtor;  he  not  having  Icnown  what  the  recited 
consideration  was,  and  the  debtor  having  in- 
sisted to  him  that  the  bill  of  sale  was  made  in 
good  faith  and  to  secure  him. 

Appeal  from  district  court,  Palo  Alto  coon- 
ty;   W.  B.  Quarton,  Judge. 

Creditors'  bill  to  subject  certain  real  estate 
and  personal  property  standing  in  the  name 
of  Agnes  Stambach  to  the  payment  of  Judg- 
ments obtained  by  appellees  against  Joseph 
and  Jacob  Stambacb.  The  lower  court  grant- 
ed tbe  relief  demanded,  and  defendants  ap- 
peal.   Affirmed. 

T.  P.  McCue  and  B.  B.  Kelly,  for  appel- 
lants. Soper,  Allen  &  Morltng,  for  appd- 
lees. 

DEEMBR,  J.  The  property  which  the 
creditors  seek  to  subject  by  this  proceeding 
consists  of  a  blacliBmith  and  wagon  shop,  a 
harness  shop  and  lot,  and  a  dwelling  house 
and  lot;  also,  a  certain  stock  of  harness,  and 
the  tools  and  fixtures  belonging  to  the  two 
shops  mentioned  above.  At  the  time  this 
action  was  commenced,  the  blacksmith  and 
wagon  8h(H>  and  lot  were  in  the  name  of  de- 
fendant Joseph  Stambach,  a  son  of  defendant 
Jacob  Stambach,  but  he  afterwards  conveyed 
It  to  his  mother,  the  defendant  Agnes  Stam- 
bach. The  title  to  all  the  real  estate  Is  now 
in  the  name  of  Agnes  Stambach.  The  har- 
ness shop  and  lot  were  acquired  In  March, 
1893,  the  wagon  and  blacksmith  shop  and  lot 
In  May,  1893,  and  the  dwelling  house  and  lot 
in  October,  1893.  None  of  this  property  was 
the  subject  of  transfer  between  husband  and 
wife.  It  an  came  from  a  stranger,  and  the 
couTeyances  were  made  direct  to  defendant 
Agnes  Stambach.  The  creditors  claim  that 
Jacob  Stambach  is  the  equitable  and  benefi- 
cial owner  of  all  of  this  real  estate  and  per- 
sonal property;  that  it  was  purchased  with 
his  own  means,  and  the  title  thereto  taken  In 
the  name  of  his  co-defendants  for  the  purpose 
of  hindering,  delaying,  and  defrauding  cred- 
itors. This  claim  is  denied  by  the  defend- 
ants, and  defendant  Agnes  Stambach  specially 
pleads  that  the  property  was  all  purchased 
with  her  separate  estate,  derived  from  her 
friends  and  from  tabor  performed  before  her 
marriage  with  Jacob.  Tbe  Judgment  In  fa- 
vor of  O'Brien  was  against  Joseph  Stambach 
as  well  as  Jacob;  and  Agnes  Stambach  asked 
that  her  title  to  the  blacksmith  and  wagon 
shop  property  be  quieted  against  the  appar- 
ent lien  of  the  O'Brien  Judgment.  Such  were, 
In  substance,  the  Issues  on  which  the  case 
was  tried. 

It  is  now  insisted  that  none  of  the  creditors 
are  entitled  to  pursue  the  remedy  adopted, 
for  the  reason  that   no  ex(H:utions   were  is- 


sued upon  the  Judgments,  and  for  tbe  far- 
ther reason  that  It  is  not  shown  tluit  they 
have  no  remedy  at  law.  It  is  tme  that 
th»e  is  no  evidence  of  the  Issuance  of  execn- 
tions,  and  consequently  nothing  of  record  to 
show  that  all  legal  remedies  were  exiianeted. 
But  we  have  frequently  held  that  neltber  law 
nor  equity  requires  the  doing  of  entirdy  nse- 
less  things,  and  that.  In  suits  to  subject  Uods 
to  the  payment  of  Judgments,  where  It  is 
shown  that  the  Judgment  debtor  Is  InsolTent 
the  creditor  is  not  compelled  to  Incnr  tbe  ex- 
pense and  delay  incident  to  the  Issnance  and 
return  of  an  execution  nulla  bona  aa  a  con- 
dition precedent  to  the  right  to  maintain  bis 
suit.  Smalley  v.  Mass,  72  Iowa,  171,  33  N. 
W.  619;  Gordon  v.  Worthley,  48  Iowa.  428; 
Postlewalt  V.  Howes,  3  Iowa,  383.  It  may 
be  tme  that,  as  to  the  personal  property  la- 
volved  In  the  suit,  the  objection  Is  good.  But 
more  of  this  hereafter.  It  is  further  argtied 
that  there  is  no  evidence  that  Jacob  Stam- 
bach was  Insolvent  at  the  time  this  anlt  was 
commenced.  An  examination  of  the  record 
abundantly  sustains  the  appellees'  contentioD 
that  Jacob  was  Insolvent,  and  has  been  since 
the  year  1891. 

2.  Appellants  contend  that  there  Is  no  evi- 
dence that  the  appellees'  Judgments  are  on- 
paid.  The  record  recites  that,  at  the  begin- 
ning of  the  trial,  defendants  admitted  tbe 
regntarlty  of  the  Judgments  and  the  filing  of 
the  transcripts  as  alleged  In  the  petitions. 
These  Judgments  were  prima  facie  evidence 
of  the  existence  of  Indebtedness,  and  tbe  bnr- 
den  was  upon  the  appellants  to  plead  and 
pirove  payment.  CkKle,  |  2718;  Walt,  Frand. 
Oonv.  I  74;  Junge  v.  Bowman,  72  Iowa,  648. 
34  N.  W.  612.  The  cases  relied  upon  by  ap- 
pellants are  not  in  point.  They  relate  to 
actions  upon  attachment  bonds,  where  It  is 
necessary  to  state.  In  order  to  show  a  canse 
of  action,  that  the  damages  have  not  been 
paid. 

3.  Supplemental  proceedings  anxlllary  to 
execution  were  had  agralnst  defendant  Jacob 
Stambach,  and  he  and  his  wife  and  son  were 
examined  before  a  referee  appointed  for  tbe 
purpose.  This  referee  was  called  as  a  wit- 
ness in  this  case,  and  was  permitted  to  read 
from  his  notes  the  evidence  of  the  witnesses 
before  him.  This  evidence  was  all  objected 
to  in  the  court  below,  and  the  objection  la 
renewed  In  this  court  It  is  said  there  la 
no  evidence  of  the  referee's  appointment,  no 
showing  as  to  who  appointed  him,  and  no 
evidence  that  he  had  authority  to  administer 
an  oath.  It  is  also  argued  that  the  whole 
of  his  evidence  was  Incompetent.  The  first 
of  these  objections  Is  without  merit,  for  the 
reason  that  the  witness  was  competent  to 
testify  as  to  admissions  of  the  parties  befor« 
bim,  although  he  had  no  appointment  from 
the  court  and  was  not  authorised  to  admin- 
ister oaths.  As  a  private  person  he  would 
have  the  right  to  testify  to  admissions  of  tbo 
parties  to  the  suit  which  were  otherwise 
relevant,  competent,  and  material.    Tbe  ob- 
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ieotion  to  tbe  competency  of  tbe  witness  is, 
iio  doubt,  predicated  npon  the  assninptlon 
i:lxa.t.  as  he  had  no  personal  recollection  of 
ivba.t  the  parties  said  before  him,  be  could 
not  glre  their  statements  In  evidence.  He 
did  say  that  he  took  down  the  statements 
of  Uie  witnesses  correctly,  and  that  he  could 
cell  what  they  said  by  referring  to  his  notes, 
und  that  he  knew  the  notes  taken  at  the  time 
■were  correct.  We  have  recently  had  occa- 
sion to  consider  the  question  here  presented 
In  the  case  of  State  v.  Smith,  08  N.  W.  428, 
and  we  there  held  that  such  evidence  as  was 
given  In  this  case  was  admissible.  See,  also, 
State  V.  Brady  (Iowa)  69  N.  W.  29a  Cer- 
tain of  the  admissions  testified  to  by  this 
-witness  will  not  be  considered  by  this  court, 
for  tbe  reason  that  this  particular  evidence 
is  Incompetent  and  immaterial.  It  need  not 
l>e  apeclfically  referred  to  at  this  time,  for 
the  reason  that  the  point  does  not  properly 
arise  under  this  division  of  the  opinion. 

4.  Appellants  Insist  that  tbe  appellees  are 
not  entitled  to  the  relief  demanded,  for  the 
reason  that  the  evidence  shows  that  they,  or 
some  of  them,  have  or  had  security  for  their 
claims,  and  for  the  further  reason  that  they, 
or  some  of  them,  have  realized  from  this  se- 
curity, and  have  not  given  Jacob  Stambach 
cr«dlt  on  their  Judgments  for  the  amounts 
so  realized.     There  is  no  pleading  raising  tbe 
issue  sought  to  be  presented  In  this  branch  of 
appellants'  argument,  and  we  need  not  give 
it  any  further  attention.     If  the  matters  re- 
ferred to  arose  before  the  creditors  obtained 
their  Judgments,  then  they  are  concluded  by 
the  Judgments.     If    they    arose   afterwards, 
then  defendants  must  plead  them,  in  order 
that  they  may  be  considered.     Diamond  v. 
Jones,  76  Iowa,  422,  41  N.  W.  60.     See,  also, 
5  Enc.  PL  &  Prac.  p.  530,  and  cases  cited. 
If  it  be  conceded  that  Jacob  Stambach  has 
property  in  Dakota,  as  It  is  claimed,  it  is  not 
required  of  the  creditors  that  they  go  out 
of  the  state  to  enforce  their  claims  before 
proceeding  against    some   of   his  fraudulent 
)n:-antees  to  subject  real  estate  aitiiated  in  this 
state,   and   In   the   coimty    where   the  judg- 
ments were  obtained. 

5.  As  to  the  merits,  the  defendant  Agnes 
Stambach  claims  that  she  had  money  of  her 
own  before  she  married  Jacob;  that  she 
loaned  this  money  to  her  husband  from  time 
to  time  after  her  marriage;  that  in  the  year 
1890  the  husband  conveyed  to  her  certain 
property,  at  a  time  when  they  were  living  in 
Dakota,  In  satisfaction  of  her  claims;  that 
with  the  proceeds  of  this  property  she  pur- 
chased the  property  in  question;  and  that 
she  is  the  owner  thereof.  With  reference  to 
the  blacksmith  shop  and  lots,  which.  It 
Kuenif;,  were  deeded  to  Joseph,  her  claim  is 
that  the  deed  was  made  upon  condition  that 
he  (Joseph)  should  remain  with  the  family 
and  work  for  her  until  he  was  21  years  of 
age;  that  afterwards  Joseph  concluded  not 
to  carry  out  the  arrangement,  and  thereupon 
-conveyed   the   property   to  this   defendant. 


The  plaintiffs  deny  all  these  claims,  and  say 
that  Jacob  Stambach  Is  the  beneficial  owner 
of  all  the  property,  and  that  title  is  in  tbe 
wife  for  the  sole  and  only  purpose  of  de- 
frauding the  creditors  of  the  husband. 
Much  of  the  evidence  taken  on  these  Issues 
was  Incompetent,  and,  without  stopping  to 
point  out,  it  is  Bu£aclent  to  say  that  we  con- 
sider such  of  it,  and  only  such,  as  we  believe 
to  be  competent.  It  appears  that  none  of 
the  property  now  in  question  came  by  con- 
veyance directly  from  tbe  bnsband.  The 
harness  shop  lot  and  Improvements  were  con- 
tracted for  by  Jacob  Stambach  in  March  of 
the  year  1883,  and  the  price  was  secured  by 
a  mortgage  upon  the  chattel  property  brought 
by  defendants  from  Dakota,  and  which  the 
defendant  Agnes  claims  to  own.  The  deed 
to  the  property  was  executed  in  January, 
1894,  and  ran  to  Agnes  Stambach.  The  pur- 
chase of  the  wagon  and  blacksmith  shop 
was  made  in  May,  1893,  while  the  case  of 
Fuller  &  Johnson  against  Jacob  Stambach 
was  pending.  The  deed  was  made  to  Jo- 
seph Stambach  at  the  Instance  of  Jacob. 
The  dwelling  house  was  purchased  In  the 
fall  of  1893,  and  the  deed  was  taken  in  the 
name  of  Agnes  Stambach.  The  contract  was 
made  by  Jacob  Stambach  however,  and  he 
made  the  payments  for  the  property.  When 
the  family  removed  from  Dakota  to  Iowa, 
in  the  year  1891,  Jacob  Stambach  leased  the 
land  which  they  went  into  possession  of, 
and  he  conducted  the  business  relating  to  it 
in  his  own  name.  He  also  mortgaged  and 
dealt  with  the  propoty  which  was  brought 
from  Dakota  as  If  he  were  the  owner  there- 
of, although  be  claims  that,  at  all  times,  he 
did  it  at  the  instance  and  suggestion  of  his 
wife. 

It  Is  claimed  on  behalf  of  appellants  that 
the  Judgment  creditors  are  all  subsequent 
ones,  and  that  they  cannot  complain.  Tbe 
Fuller  &  Johnson  Judgment  was  obtained 
June  7,  1883,  on  a  debt  contracted  January 
11,  1888;  the  W.  J.  O'Brien  Judgment  was 
rendered  January  10,  1894,  on  a  debt  con- 
tracted May  23.  1898;  and  the  Selberling 
Judgment  was  rendered  October  6,  1894,  on ' 
a  debt  contracted  July  23,  1884.  It  will  be 
observed  that  two  of  these  claimants  were 
creditors  long  before  the  bill  of  sale  from 
Jacob  Stambach  to  his  wife  covering  the 
live  stock  in  Dakota  was  executed,  and  the 
debt  to  O'Brien  was  in  existence  at  the  time 
the  dwelling  house  property  and  the  wagon 
and  blacksmith  shops  were  purchased.  Now, 
while  It  may  be  that  O'Brien  could  not  com- 
plain of  the  conveyance  of  the  harness  shop, 
or  possibly  of  the  wagon  and  blacksmith 
shop,  if  the  suit  were  brought  by  falm  alone, 
because  he  Is  a  subsequent  creditor,  and 
while,  for  the  same  reason,  he  might  not 
complain  of  the  bill  of  sale  of  the  live  stock, 
yet  the  other  parties  may  do  so,  and  it  seems 
to  be  well  settled  that,  where  a  conveyance 
Is  set  aside  at  the  instance  of  existing  cred- 
itors, subsequent  creditors  may  also  share 
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In  the  fruits  of  the  Utlgatioa.  Walt,  Fraud. 
Oonv.  I  104,  and  cases  cited.  As  we  have 
already  said,  Jacob  Stambacb  treated  all  the 
property  to  which  we  have  referred  as  his 
own,  he  mortgaged  and  sold  It  In  his  own 
name,  with  the  knowledge  of  the  wife,  and 
without  objection  on  her  part,  save  as  any 
wife  might  from  time  to  time  offer  objec- 
tions to  the  sale  of  some  favorite  animal  or 
some  desirable  piece  of  property.  The  busi- 
ness transactions  were  all  in  the  name  of 
the  husband,  except  the  conveyances  of  the 
real  estate  In  question  and  the  bill  of  sale 
made  to  the  wife  for  the  live  stock  in  Dako- 
ta. Agnes  Stambach  admits  all  this,  but  she 
claims  she  was  consulted  as  to  all  transac- 
tions, and  that  her  husband  acted  as  her 
agent  generally  after  they  left  Dakota,  that 
since  that  time  be  had  nothing,  and  that  she 
has  owned  all.  She  further  claims  that  she 
had  $1,100  or  $1,200  when  she  was  married, 
and  that  she  either  purchased  the  personal 
property  which  was  brought  to  this  state 
from  Dakota,  or  that  she  loaned  her  husband 
money  from  time  to  time  during  their  resi- 
dence In  that  state,  and  that  the  bill  of  sale 
to  which  we  have  referred  was  made  In  sat- 
isfaction of  the  amount  loaned.  She  makes 
the  former  claims  at  one  time  and  the  latter 
at  another,  but  we  are  not  content  to  accept 
either  claim.  Her  account  as  to  the  amount 
of  money  she  had  when  she  went  to  Dakota, 
as  to  how  she  obtained  it,  and  what  she  did 
with  It,  is  unsatisfactory  and  contradictory. 
And  It  appears  to  us  that,  while  she  may 
have  had  some  money  in  her  own  right  when 
she  married  Jacob,  she  Intrusted  him  with 
what  she  had  without  expectation  that  It 
would  be  returned,  or  that  the  property  pur- 
chased therewith  should  be  hers.  The  bill 
of  sale  executed  In  Dakota  was  made,  as  we 
are  constrained  to  believe,  to  defraud  the 
husband's  creditors.  It  Is  shown  by  the  ev- 
idence that  they  had  trouble  with  their  cred- 
itors at  the  time  they  left  Dakota,  and  we 
have  no  doubt  the  bill  of  sale  was  made  to 
enable  them  to  get  away  with  the  property. 
It  was  a  cover  and  a  sham,  and  was  not  in- 
tended by  either  of  the  parties  to  be  more 
than  a  shield  as  against  the  assaults  of  cred- 
itors. If  we  should  hold  it  to  be  good  as  be- 
tween the  parties,  and  thus  give  a  different 
effect  to  what  we  believe  was  intended,  or  if 
we  should  hold  the  bill  of  sale  good  as 
against  creditors,  yet  we  do  not  think  that 
it  suflSclently  appears  that  the  proceeds  of 
the  property  covered  thereby  was  the  consid- 
eration for  the  property  which  is  now  the 
subject  of  controversy.  Various  loans  of 
money  were  made  from  time  to  time  by  the 
husband,  and  money  and  property  were  ac- 
quired by  him,  after  he  came  to  Iowa,  which 
went  into  the  proi>erty  which  plaintiffs  now 
seek  to  subject.  Agnes  Stambach  cannot 
claim  the  property  by  reason  of  having  fur- 
nished the  consideration  therefor,  unless  she 
makes  It  appear  that  some  part,  if  not  the 
whole,  of  the  consideration  furnished  was 


her  money  or  property.    This  she  doea  wtt 
do  by  that  quantity  of  the  evidence  required. 

It  Is  further  said  in  argument  that  tlie  In- 
crease of  the  stock  brought  from  Dakota  be- 
longed to  the  wife  and  that  this  was  a  part 
of  the  consideration  of  the  property  In  qnefr 
tlon.  This  would  be  true  if  It  were  shown 
that  she  owned  the  property  which  came 
from  Dakota.  But,  as  we  have  said,  -we  do 
not  think  she  did;  and,  if  the  bill  of  sale 
was  intended  to  have  any  effect.  It  'was  to 
defraud  creditors.  It  will  be  remembered 
that  this  bill  of  sale  was  made  in  Jn|y,  1890. 
This  action  was  commenced  in  October,  18^ 
so  that;  the  statute  of  limitations  has  not 
barred  a  direct  attack  upon  the  conveyance^ 
The  question  as  to  the  title  to  the  personalty 
under  the  bill  of  sale,  in  virtue  of  the  statute 
of  limitations  applying  to  it  and  defeating 
creditors  of  their  right  to  attack  It,  Is  not 
in  the  case. 

With  reference  to  the  personal  property  at- 
tempted to  be  reached  by  this  suit.  It  is 
enough  to  say  that  courts  of  chancery,  be- 
fore the  adoption  of  the  Code,  reoognlaed 
such  remedies  as  were  adopted  in  this  case 
for  the  purpose  of  reaching  and  subjecting 
that  character  of  property.  Such  a  proceed- 
ing was  denominated  an  "equitable  levy," 
and  It  has  a  well-defined  place  In  equitable 
proceedings.  Our  statute  in  express  terms 
gives  such  a  remedy.  Code,  U  3150-3152. 
And  while  the  proceedings  are  somewhat 
unusual,  yet  rarity  Is  not  always  a  test  of 
correctness.  We  concede  that  the  general 
practice  Is  to  levy  on  personal  property,  and 
determine  the  ownership  by  action  of  re- 
plevin; but,  under  the  statute  quoted,  there 
Is  no  doubt  but  that  a  Judgment  creditor 
may  proceed  to  make  an  equitable  levy  up- 
on personal  property,  the  title  to  whlcta  is 
In  dispute,  and  have  the  court  determine 
whether  it  shall  be  subjected  to  his  Judg- 
ment or  not 

It  Is  said,  however,  that  the  credltora  can- 
not subject  this  personal  property  without 
first  issuing  an  execution,  and  levying  upon 
the  same  and  having  a  return  of  nulla  bona. 
There  are  numerous  authorities  which  hold 
to  the  rule  as  claimed,  but  we  do  not  feel 
called  upon  to  decide  the  question  at  this 
time.  This  identical  point  was  not  present- 
ed to  the  court  below,  nor  is  it  fa  terms  pre- 
sented here,  and,  as  it  Is  not  Jurisdictional, 
we  must  decline  to  consider  It  At  most  it 
Is  a  technical  objection,  and  should  not  be 
allowed  to  defeat  the  suit  unless  raised  at  a 
proper  time  and  presented  to  the  lower  court 
in  the  regular  manner. 

6.  Appellants  seek  to  apply  the  maxim, 
"He  who  comes  into  equity  must  come  In 
with  clean  hands,"  to  appellee  O'Brien.  It 
seems  that  he  took  a  bill  of  sale  from  Jacob 
Stambach  as  security  for  his  claim,  in  which 
the  consideration  was  recited  as  (700.  Tliis 
was  several  times  as  much  as  his  claim,  and 
it  is  said  it  was  fraudulent  and  that  a  court 
of  equity  will  not  give  ear  to  his  compWnt 
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tbat  the  other  conyeyances  wore  fraudulent. 
That  such  a  tranaactioii  Ib  presumptlTely 
fraudulent  mnst  be  conceded,  and  tbat  Jacob 
Staiubach  jnade  It  as  he  did  for  the  purpose 
of  deceiving  and  defrauding  creditors  cannot 
tte  doubted;  but  we  do  not  think  it  sufficiently 
appears  that  O'Brien  was  so  Implicated  In 
-the  fraud  as  to  bar  his  action  to  subject  the 
property  in  question.  O'Brien  did  not  Icnow, 
-when  be  accepted  the  bill  of  sale  and  had  it 
recorded,  what  the  stated  consideration  was, 
and  while  Stambach  no  doubt  liad  in  mind 
the  defeat  of  creditors,  yet  he  insisted  to 
O'Brien  tbat  the  instrument  was  made  in 
good  faith,  and  to  secure  him  for  the  loan. 
A  careful  consideration  of  the  case  as  it  is 
presented  In  the  abstracts,  and  In  the  tran- 
script of  the  evidence  to  which  we  have  re- 
sorted, leads  us  to  the  conclusion  that  the  de- 
cree is  right,  and  it  is  affirmed. 


KAY  V.  PRUDEN  et  al. 

(Supreme  Court  of  Iowa,  Jan.  30,  1887.) 

Chansb  or  Vsiius— AppcAi.*Bi.a  Obdsu— Bxtbitt 
or  Rbtibw— AHBsnuENT  or  Plkauino. 

1.  An  order  for  a  change  of  venue  is  not  ap- 
pealable. 

2.  An  appeal  from  an  order  strilting  an  amend- 
ment of  the  complaint  from  the  files  brings  up 
for  review  an  order  for  a  change  of  venue  made 
nt  the  same  time. 

.  3.  An  OT^er  striking  out  an  amendment  of  the 
complaint,  which  added  another  defendant,  al- 
leKed  that  he  was  jouLtly  liable  with  the  original 
defendant,  and  set  up  ground  for  attachment  as 
uKainst  him,  is  appealable  (Code,  §  31($4)  as  af- 
fecting a  substantial  right. 

4.  Plaintiff  may  amend  without  leave  of  court 
at  any  time  before  the  answer  is  filed  (Code, 
§  264'n.  though  a  motion  to  change  the  venue  has 
been  filed  by  defendant. 

Api>eal  from  district  court,  Calhoun  county; 
Z.  A.  Church,  Judge. 

Action  at  law  to  recover  an  amount  alleged 
to  be  doe  for  services  rendered. in  effecting  a 
sale  of  real  estate.  The  defendant  A.  I.  Fru- 
tien  appeared,  and  filed  a  motion  to  change  the 
place  of  trial.  The  plaiutlS  filed  an  amend- 
ment to  his  petition,  making  John  Pmden  a 
defendant.  The  amendment  was  stricken 
f  rcnn  the  flies  on  motion  of  A.  L  Pruden.  The 
motion  for  a  change  in  the  place  of  trial  was 
sustained,  and  Judgment  rendered  in  favor  of 
A.  I.  Pruden  for  an  attorney's  fee  and  ex- 
penses incurred  in  procuring  the  cttange.  The 
plaintiff  appeals.    Reversed. 

Z.  C.  Bradshaw  and  Botsford,  Healy  & 
Healy,  tor  appellant.  Stevenson  &  Lavender, 
for  appellees. 

BOBDISON,  J.  The  petition,  as  originally 
filed,  asked  relief  as  against  A.  L  Pruden 
alone,  and  alleged  that  in  February,  1895,  he 
and  the  pUUntlfl  entered  into  a  verbal  agree- 
ment by  which  the  plaintiff  became  his  agent 
for  the  sale  of  a  tract  of  land  described;  and 
tliat  a  sale  was  made  under  that  agreement, 
by  which  the  plaintiff  became  entuied  to  a 
compensation  of  $560,  for  wtilch  the  defend- 
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ant  waa  liable.  Judgment  for  the  amonnt 
claimed  to  be  due  was  demanded.  As  grounds 
for  an  attachment  the  petition  alleged  that  the 
defendant  was  about  to  remove  permanently 
out  of  the  county,  and  bad  property  therein 
not  exempt  from  execution,  and  that  he  refus- 
ed to  pay  or  secure  the  plaintiff.  A  writ  of 
attachment  was  Issued  and  levied  on  stock, 
which  was  afterwards  released  by  the  giving 
of  a  bond.  On  the  7th  day  of  October,  1895, 
A.  I.  Pruden  appeared  In  the  action,  and  Bled 
a  motion  for  a  change  of  the  place  of  trial  to 
Buena  Vista  county  on  the  ground  tbat  he  was 
a  resident  of  tbat  county  when  the  action  was 
commenced.  The  motion  was  supported  by 
his  affidavit  and  the  affidavits  of  his  son, 
John  Pruden,  and  others.  On  the  next  day 
A.  I.  and  John  Pruden,  and  R.  Bradfield, 
whose  affidavit  had  beeu  used  hi  support  of  the 
motion,  were  examined  in  open  court.  Their 
examinations  tended  to  show  that  A.  I.  Pru- 
den went  from  Calhoun  to  Boena  Viata  coun- 
ty three  days  before  the  action  was  commen- 
ced, and  that  he  did  so  with  the  intention  of 
making  the  last-named  county  his  place  of 
residence,  although  his  family  remained  at 
his  old  home  In  C!alhoun  county.  The  testi- 
mony of  the  Prudens  also  tended  to  show  that 
John  Pruden,  who  was  a  resident  of  Calhoun 
coimty,  had  an  interest  in  the  land  sold,  and 
that  he  was  .interested  in  having  the  sale 
made.  -  When  that  testimony  had  been  given, 
the  plaintiff  filed  an  amendment  to  its  peti- 
tion, making  John  Pruden  a  defendant,  and  al- 
leging that  the  land  was  owned  by  him  and 
his  co-defendant  Jointly;  that  in  his  negotia- 
tlfHis  with  the  plaintiff  in  regard  to  it  A.  I. 
Pruden  acted  for  himself  and  for  John  Pru- 
den, and  that  the  latter  is  liable  with  the  for- 
mer for  the  Indebtedness  set  out  in  the  peti- 
tion. A  cause  for  attachment  against  John 
Pruden  was  set  out  in  the  amendment,  and 
Judgment  was  asked  against  both  defendants. 
Notice  of  the  amendment  to  the  petition  was 
served  on  John  Pruden.  After  this  was  done, 
the  plaintiff  objected  to  the  motion  for  a 
change  of  the  place  of  trial,  on  the  ground 
that  there  were  two  defendants,  one  of  whom 
was  a  resident  of  Calhoun  county.  A.  I.  Pru- 
den then  filed  a  motion  to  strike  the  amend- 
ment, whereupon  the  plaintiff  aaked  leave  to 
file  it,  and  was  reftused,  the  motion  to  strike 
was  sustained,  and  the  place  of  trial  was 
changed  to  Buena  Vista  county.  The  notice 
of  appeal  states  that  the  appeal  is  from  the 
order  which  struck  the  amendment  to  the 
answer  from  the  flies,  from  the  order  grant- 
ing the  change  of  the  place  of  trial,  and  from 
the  Judgment  for  the  costs  of  the  change. 

It  is  the  law  of  this  state  that  an  appeal 
caxmot  be  taken  from  an  order  granting  a 
change  of  the  place  of  trial.  Edgerly  v.  Stew- 
art, 88  Iowa,  88,  52  N.  W.  U21;  AUerton  v. 
Eldridge,  56  Iowa,  710,  10  N.  W.  252;  Orores 
V.  Richmond,  68  Iowa,  54,  12  N.  W.  80.  But 
there  are  orders  from  which  appeals  may  be 
taken  btfore  final  Judgment,  and,  when  an 
appeal  from  an  order  of  that  character  has 
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been  taken,  it  may  be  made  the  means  of  re- 
viewing all  the  rulings  of  the  court  made  at 
the  time  or  before  the  order  appealed  from 
was  made.  AUerton  v.  Eldrldge,  supra.  The 
orders  of  which  the  appellant  complains  were 
made  on  the  same  day,  and  at  the  same  time. 
It  la  true  that  the  record  first  recites  the  rul- 
ing which  struck  the  amendment  from  the 
flies,  and  then  the  order  granting  the  change 
of  the  place  of  trial,  but  the  rulings  were  so 
related,  and  so  nearly  simultaneous,  that  an 
appeal  from  one  may  bring  up  both  for  review. 
We  are  of  the  opinion  that  an  appeal  was 
properly  taken  from  the  order  striking  the 
amendment  to  the  petition  from  the  flies.  An 
appeal  may  be  taken  from  "an  order  made  af- 
fecting a  substantial  right  in  an  action,  when 
such  order,  in  effect,  determines  the  action, 
and  prevents  a  Judgment  from  which  an  ap- 
peal might  be  taken."  Code,  f  3164  (1).  If 
the  statements  contained  in  the  amendment 
were  true,  the  plaintiff  had  a  substantial  right 
as  against  John  Pruden,— the  right  to  recover 
of  him  the  entire  amount  of  its  claim,— and 
the  striking  of  the  amendment  prevented  the 
obtaining  of  that  relief,  and  also  prevented  a 
Judgment  on  the  claim  from  which  an  appeal 
might  have  been  taken.  The  case  could  have 
been  prosecuted  to  final  Judgment  as  against 
A.  I.  Pruden,  but  that  would  not  have  affect- 
ed the  liability  of  John  Pruden;  and  his  in- 
terest in  the  land  sold  and  his  share  in  the 
sale  were  of  such  a  character  that  not  only 
was  lie  a  proper  party  to  the  action,  but  it 
was  desirable  that  his  liability  should  be  con- 
sidered and  determined  with  that  of  his  fa- 
ther. The  amendment  was  certainly  a  proper 
one,  if  made  in  time.  But  it  is  said  that,  as 
it  was  made  after  the  motion  for  a  change  of 
the  place  of  trial  was  filed,  It  was  too  late.  It 
was  filed  before  A.  I.  Pruden  had  answered, 
and  was  within  the  terms  of  section  2647  of 
the  Code,  which  provides  that  "the  plaintiff 
may  amend  his  petition  without  leave  at  any 
time  before  the  answer  Is  filed,  without  preju- 
dice to  the  proceedings  had;  but  a  notice  of 
such  amendment  shall  be  served  on  the  de- 
fendant or  his  attorney."  Under  that  section 
leave  of  the  court  to  file  an  amendment  to  the 
petition  is  not  required,  and  the  plaintiff  had 
the  right  to  file  the  amendment  in  question 
notwithstanding  the  refusal  of  the  court  to 
give  him  permission  to  do  so,  and  the  amend- 
ment was  in  fact  duly  filed.  Notice  of  the  fil- 
ing was  not  given,  but  It  was  waived  by  the 
appearance  of  the  defendant  A.  I.  Pruden,  and 
his  motion  to  strike  the  amendm«it  from  the 
files.  Kimball  v.  Bryan,  66  Iowa,  633,  10  N. 
W.  218. 

'  It  Is  urged  that  the  filing  of  the  amendment 
must  be  "without  prejudice  to  the  proceed- 
ings already  had,"  and  that  is  the  requirement 
of  the  statute.  But  we  do  not  think  the  filing 
of  the  amendment  prejudiced  any  proceedings 
had  In  this  case,  within  the  meaning  of  that 
provision.  The  application  for  a  change  of 
the  place  of  trial  remained  for  consideration  as 
it  was  before.     The  filing  of  it  did  not  confer 


upon  A.  I.  Pruden  any  vested  right  to  a 
change.  Whether  he  was  entitled  to  It  de- 
pended upon  the  conditions  of  the  case  as  It 
was,  or  should  have  been,  when  the  mottoo 
was  acted  upon  by  the  court  In  Allen  v. 
Bldwell,  33  Iowa,  218,  the  defendants  appear- 
ed, and  moved  that  the  place  of  trial  be 
changed  to  another  county.  The  motion  was 
heard,  and  the  court  stated  that  It  would  be 
sustained.  Before  the  formal  rollne  was 
made,  however,  the  plaintiff  asked  leave  to  file 
an  amendment  which  would  have  withdrawn 
from  the  petition  the  part  which  authorlzcil  a 
change  of  the  place  of  trial;  but  the  court  re- 
fused to  allow  the  amendment  to  be  filed.  On 
appeal  this  court  held  that,  as  the  formal  al- 
lowance of  the  change  had  not  been  made, 
and  no  answer  had  been  filed,  it  was  the  right 
of  the  plaintiff  to  file  the  amendment  without' 
leave  of  the  court.  The  rule  of  that  case  is 
applicable  to  this,  and  authorized  the  filing 
of  the  amendment  after  the  motion  for  a 
change  In  the  place  of  trial  had  been.  made.  It 
was  therefore  erroneously  stricken  from  the 
files,  and,  had  It  been  on  file,  the  motion  for 
a  change  of  the  place  of  trial  could  not  have 
been  granted,  for  the  reason  that  a  personal 
action  against  two  or  more  defendants  may  be 
brought  in  the  county  In  which  one  of  them 
resides.  Code,  f  2586.  We  conclude  that  tb>r 
court  erred  In  strildng  the  amendment  to  the 
petition  from  the  files,  and  in  granting  a 
change  in  the  place  of  trial.  Its  orders  and 
Judgment  for  costs  are  therefore  reversed. 


HIDY  V.  MURRAY. 

(Supreme  Court  of  lows.  Jan.  30,  1897.) 

MAI.ICI0U8    Prosecdtioh  —  Wart  or    Pbobabls 
Cause— FRiMii  Faoik  Showiko — Bdrdkn 

OF  PbOOF— EVIDBSCB. 

1.  In  an  action  for  malidoas  prosecntioo,  the 
fact  that  the  examining  magistrate  discharged 
plaintiff  without  evidence  in  his  bdialf  is  pri- 
ma facie  evidence  of  want  of  probable  canse. 

2.  In  an  action  for  malicioas  prosecution, 
where  the  fact  of  plaintiff's  discharge  by  the  ex- 
amining magistrate  has  placed  on  defendant  the 
harden  of  showing  probable  cause,  there  is  sucti 
a  conflict  of  evidence  as  requires  the  issue  to  be 
sent  to  the  jury. 

3.  In  such  case  the  question  of  malice  ahonld 
also  be  submitted. 

4.  Evidence  that  defendant  said  that  plaintiff 
was  a  rascal,  and  that,  before  he  got  throogfa 
with  him,  he  would  have  him  behind  the  bars. 
is  admissible  on  the  issue  of  malice. 

5.  Where  an  offer  to  introdnce  in  evidoice 
a  judgment,  which  by  itself  is  admissible,  ia- 
cludos  also  various  papers  whidi  are  clearly  im- 
proper, the  whole  oSer  most  l>e  excluded. 

Appeal  from  district  court,  Benton  county: 
6.  W.  Burnham,  Judge. 

Action  for  malicious  prosecution  and  for 
slander.  Judgment  for  defendant,  and  the 
plaintiff  appealed.  Affirmed  In  part,  and  re- 
versed in  part. 

J.  J.  Mosnat  and  Tom  Hllner,  for  appel- 
lant C.  Nichols  and  Whipple  &  Zollinger, 
tot  appellee. 
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GRANGER,  J.    1.  The  petition  is  In  three 
counts,  the  first  being  for  malicious  proaecu- 
tlon,  and  the  other  two  for  slander.    The 
cause  for  a  malicious  prosecution  Is  based  on 
an  Information  filed  by  defendant,  charging 
plaintiff  with  the  crime  of  larceny.    The  ac- 
tions for  slander  are  for  saying  of  the  plain- 
tiff that  he  was  a  thief.    The  answer  is  In 
fire  divisions,  the  first  of  which  is  a  denial 
of  all  averments  in  the  petition  not  specific- 
nlly  admitted.     The  second  is  directed  to 
the  count  for  malicious  prosecution,  and  ad- 
mits the  filing  of  the  information,  and  that 
plaintiff  was  discharged  by  the  magistrate 
without  evidence  on  his  part,  and  denies  all 
other  averments.   The  other  divisions  are  di- 
rected to  the  counts  for  slander,  and  consist 
largely  of  a  statement  of  mitigating  facts. 
The  arguments,  as  well  as  the  condition  of 
the  record,  show  that  the  court  directed  the 
verdict  in  the  action  for  malicious  prosecu- 
tion, '  for  the  reason  that  it  appeared  that 
there  was  probable  cause  for  filing  the  infor- 
mation.    The  pleadings  show,  and  hence  it 
was  an  established  fact  in  the  case,  that  de- 
fendant did  file  the  Information,  and  that 
plaintiff  was  discharged  by  the  magistrate, 
on  the  evidence  offered  by  the  state;  that  is, 
without  evidence  in  his  behalf.    Appellant 
claims  that  such  a  condition  of  the  record 
made  a  prima  facie  showing,  for  plaintiff,  of 
a  want  of  probable  cause,  and  that  the  bur- 
den then  shifted  to  the  defendant  to  over- 
come the  effect  of  the  prima  facie  showing. 
That  seems  to  be  the  rule.    In  Pennsylvania 
the  rule  is  stated  as  follows:    "When  one  ac- 
cused of  crime  has  been  discharged  by  the 
examining  magistrate,  and  brings  an  action 
for  malicious  prosecution  against  the  prose- 
cutor, the  burden  of  proving  probable  cause 
Is  on  the  defendant"    Barhight  v.  Tammany, 
28  AtL  135.     The  following  Is  the  language 
of  the  supreme  court  of  Wisconsin,  after  a 
review  of  a  large  number  of  cases:     "We 
must  hold,  therefore,  that  the  above  instru^ 
tlon  of  the  court  to  the  Jury,  that  the  Judg- 
ment of  the  justice  discharging  the  plaintiff 
on  the  examination  is  prima  facie  evidence 
of  want  of  probable  cause,  was  correct,  and 
is  sustained  by  reason  and  the  better  author- 
ities."   Blgelow  V.  Sickles,  40  N.  W.  106.    In 
Greenleaf  on  Evidence  (15th  Ed.  S  4i^)  it  is 
said:    "The  discharge  of  the  plaintiff,  by  the 
examining  magistrate,   is  prima  facie  evi- 
dence of  the  want  of  probable  cause,  suffi- 
cient to  throw  upon  the  defendant  the  burden 
of  proving  the  contrary."    It  is  true,  the  au- 
thorities are  not  uniform,  but  the  above  rule 
seems  to  be  well  sustained  on  authority,  and 
is  the  more  reasonable  one.    It  is  not  to  be 
thought  that  this  rule  in  any  sense  impairs 
the  general  rule  of  this  state  that  in  cases  for 
malicious  prosecution  the  burden  is  on  the 
plaintiff  to  show  both  malice  and  probable 
(        cause.    The  rule  of  this  case  obtains  after  a 
prima  facie  showing  In  some  way  of  a  want 
of  probable  cause,  so  as  to  shift  the  burden. 
With  the  rule  of  law  thus  settled,  we  think 


the  district  court  erred  in  directing  a  verdict 
for  defendant  on  this  branch  of  the  case.  A 
defense  to  this  cause  of  action  Is  that,  before 
filing  the  information,  the  defendant  stated 
the  facts  to  an  attorney,  and  that  be  acted 
under  his  advice  in  Instituting  the  proceed- 
ings; and  it  is  thought  that  showing,  with 
the  evidence  for  its  support,  is  such  as  to 
Justify  the  action  of  the  court,  but  we  thinlc 
not  There  Is,  against  that  showing,  the 
fact  that,  without  evidence  for  himself,  he 
was  discharged,  and  that  fact,  as  well  as  that 
of  taking  counsel  of  the' attorney,  are  to  be 
considered  in  determining  the  good  faith  of 
the  defendant  in  acting  under  such  advice. 
If  he  did  so.  It  would  be  quite  difficult,  with 
this  prima  facie  showing  of  a  want  of  prob- 
able cause,  to  avoid  a  substantial  conflict  so 
as  not  to  make  the  question  one  for  the  jury. 
It  could,  of  course,  happen,  but  It  Is  not  true 
of  this  case.  We  are  so  limited  in  the  treat- 
ment of  evidence,  where  a  case  Is  to  be  re- 
tried, that  the  true  situation  cannot  well  be 
presented.  It  is  better  that  we  limit  our  dis- 
cussion than  that  we  put  In  the  opinion  what 
can  be  seized  upon  as  our  views  of  what  Is 
shown  from  the  evidence.  We  may  add, 
also,  that  we  think  the  question  of  malice 
was  one  for  the  jury.  We  are  led  to  think 
there  Is  no  claim  to  the  contrary  if  there  Is 
such  a  state  of  the  record  that  the  question 
of  probable  cause  remains,  for.  If  that  should 
be  found,  It  might  be  a  ground  for  finding 
malice;  that  is,  a  fact  from  which  malice 
might  be  inferred,  though  not  necessarily  so. 

2.  It  appears  that  the  court  struck  out 
some  testimony  showing  that  defendant  had 
said  of  and  concerning  the  plaintiff  that  he 
was  a  rascal,  and,  before  he  was  through 
with  him,  he  would  have  him  behind  the 
bars.  Such  testimony  was  proper,  as  bear- 
ing on  the  question  of  malice.  Holden  v. 
Merrltt  (Iowa)  61  N.  W.  390.  It  is  said  that 
these  things  were  said  after  defendant  had 
taken  advice  of  counsel,  and  had  been  told 
that  plaintiff  was  guilty.  We  do  not  see  how 
that  fact  makes  any  difference  as  to  the  ad- 
missibility of  the  evidence.  It  might  mate- 
rially affect  its  value,  even  to  the  extent  of  ren- 
dering it  of  no  importance;  but  it  is,  neverthe- 
less, admissible,  and  the  Jury  may  determine 
Its  weight  It  is  said  that  it  is  not  offered  in 
support  of  the  malicious  prosecution  case, 
but  only  as  to  the  actions  for  slander.  While 
the  record  might  lead  one  to  think  such  was 
the  purpose  in  the  mind  of  counsel  in  offer- 
ing It  It  was  In  the  case,  as  we  view  the  rec- 
ord, for  any  purpose  for  which  It  was  prop- 
er. 

3.  Plaintiff  offered  in  evidence  judgment 
docket  O  of  the  district  court,  which  was  ex- 
cluded on  objection.  Complaint  Is  made  of 
the  ruling.  It  was  not  erroneous  as  the  of- 
fer was  made.  The  record  shows  that  the 
offer  Included  various  papers,  such  as  briefs, 
demurrers,  etc.,  which  were  clearly  Improp- 
er. It  may  be  well  to  say  that  as  the  of- 
fense charged  In  the  Information  (larceny  or 
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embeadement)  was  of  money  from  defend- 
ant, iDTOlTcd  In  their  businesa  affairs,  and  as 
the  real  statoB  of  their  accounts  might  be- 
come material,  as  bearing  on  the  fact  of 
probable  cause  In  filing  the  Information,  the 
judgment  itself,  and,  possibly,  the  rights  ad- 
justed in  the  suit,  might  be  material.  Had 
the  offer  been  made  alone  as  to  the  judg- 
ment, we  should  have  thought  it  error  to  ex- 
clude it. 

4.  The  motion  Is  so  framed  tbat  It  asks,  in 
separate  divisions,  the  action  of  the  court  as 
to  each  cause  of  action  stated.  The  parts  of 
the  motion  directed  to  the  counts  for  slander 
ask  that  a  verdict  be  dir^ted  as  to  each  of 
them,  for  the  reason  that,  as  to  one  count,  the 
evidence  shows  no  cause  of  action,  and,  as 
to  the  other,  that  it  fails  to  sustain  one.  We 
thlnlc  that,  as  to  these  causes  of  action,  the 
ruling  of  the  court  is  right  As  to  the  third 
count  there  Is  scarcely  room  for  doubt;  and 
as  to  the  second  count  it  is  not  so  clear,  as  to 
a  technical  right  of  recovery,  but,  if  there 
could  be  a  recovery  for  substantial  damages, 
they  must  be  nominal.  Such  a  right,  even,  is 
doubtful.  The  actions  for  slander  and  mali- 
cious prosecution  Involve  largely  inquiries  aa 
to  the  same  facts.  They  all  grow  out  of 
partnership  dealings,  and  we  do  not  see  bow 
we  can  give  extended  reasons  for  our  condn- 
sion  on  this  branch  of  the  case  without  dis- 
cussing questions  of  evidence  likely  to  be  in- 
volved in  another  trial  of  the  action  for  ma- 
licious prosecution;  nor  is  it  important  that 
we  should  do  so,  as  It  could  not  serve  as  a 
precedent  in  other  cases.  The  case  will  be 
remanded  for  further  proceedings  as  to  the 
cause  of  action  stated  in  the  first  count  of  the 
petition.  As  to  the  other  counts  the  action  of 
the' court  is  sustained,  and  the  judgment  as 
to  such  cause  of  action  will  stand.  Affirmed. 
As  to  the  other  cause  it  is  reversed. 


STIVERS  et  al.  v.  GARDNER  et  al. 
(Supreme  Court  of  Iowa.    Feb.  1,  1897.) 
Disoi.AiiHH  or  Intbrmt  in  IiAVD— Evtoppsl. 
The  ^antee  of  the  interest  of  a  surviving 
husband  in  land  of  which  the  wife  died  seised 
is  estopped  to  claim  any  interest  in  the  land,  as 
against  one  who  tiougnt  it  from  the  surriving 
children  at  the  instance  and  request  of  the  hus- 
band, relying  on  his  express  disdamier  of  in- 
terest therein. 

Appeal  from  district  court,  Tama  coun^;  J. 
R.  Caldwell,  Judge. 

In  September,  1893,  appellants  brought  this 
action  In  the  Tama  district  court  for  the  parti- 
tion of  certain  real  estate.  It  was  alleged 
that  one  Caroline  Scotthom  had  died  seised  of 
said  lands;  that  T.  K.  Scotthom,  her  hus- 
band, and  three  children,  Louisa  May  Mitch- 
ell, Robert  Scotthom,  and  T.  H.  Scotthom, 
siuvived  ber;  that  said  Louisa  May  MltcbeU 
and  Robert  Scotthom  bad  quitclaimed  their 
interest  in  said  land  to  the  defendant  herein; 
ttiat  T.  K.  Scotthom  did  not  consent  to  the 
provisions  of  the  will,  nor  did  he  enter  cob- 


sent  thereto  upon  the  records  of  the  court 
Tltereafter  T.  K.  Scotthom  married  one  >Iar- 
tha  J.  McCormick,  and  tbej  oonveiyed  tlieir  in- 
terest in  said  land  to  plaintiffs.  Plaintiffs 
claim  an  imdlvided  one-third  interest  Id  said 
premiseB,  and  pray  for  partition  thereof.  The 
defendants  answered,  denying  plaintifEs'  al- 
leged tntwest  in  the  land.  They  also  pleaded 
a  prior  adjudicaaon,  and  In  another  count 
facts  claimed  to  eatop  the  plaintiff^  ficom 
claiming  any  lntra«8t  in  the  land,  and  in  still 
another  count  they  pleaded  ttiat  T.  K.  Scott- 
hom accepted  under  the  will  of  his  wife, 
which  gave  him  a  life  interest  in  the  estate  ac 
long  as  he  remained  unmarried;  tbat  he  had 
since  married;  and  tbat  his  interest  was  there- 
by terminated.  Plaintiffs  denied  tbe  alleged 
adjudication,  denied  tbe  truth  of  tbe  facts  al- 
leged as  an  estoppel,  and  alao  denied  Uie  alle- 
gati<Mis  touching  acceptance  under  tbe  will  ir 
T.  K.  Scotthom.  The  cause  was  tried  to  tlie 
court,  and  a  decree  entered  against  the  plain- 
tiffs, from  which  they  appeal.   Affirmed. 

W.  H.  Stivers  and  James  Fowler,  pro  ae. 
Struble  &  Stiger,  for  appellees. 

KINNE,  O.  3.  Under  our  view  of  thia  case 
we  need  consider  but  one  question  made,  and 
that  is  whether  tacts  constitntlng  an  estappA 
as  against  T.  K.  Scotthom,  the  plalntiSs'  gran- 
tor, have  been  established.  If  such  facts  are 
proven,  then  plaintiffs'  have  no  Interest  in  tliis 
land,  regardless  of  the  prior  adjudicatioa 
pleaded,  or  of  the  alleged  acceptance  by  said 
Scotthom  under  the  will  of  bis  former  wife 
While  the  evld^ce  is  conflicting,  stiU  we  tliink 
the  district  court  might  well  find,  tnaa  the 
evidence,  as  plaintias  claim  it  \n  tact  did,  that 
T.  K.  Scotthom  bad,  bjr  his  acts,  estopped  him- 
self from  claiming  any  interest  In  the  land. 
We  do  not  b>  such  cases,  enter  into  an  elabo- 
rate discussion  of  the  evidence  upon  which 
oar  condnsions  are  based.  The  evidence  at- 
isflee  us  that  tbe  defendant  Gardner  when  he 
purchased  the  Uitoest  of  Robert  Scotthom, 
the  son,  in  this  land,  did  so  at  the  instance  and 
request  of  the  father,  T.  K.  Scotthom,  and 
that  before  said  purchase  was  completed  T.  K. 
Scotth<»n  expressly  disclaimed  baving  any  in- 
terest in  the  land.  Wbile  it  is  trae  that  Gard- 
ner had  been  advised  that,  under  the  terms  of 
the  will,  said  Scotthom  had  no  interest  in  tlie 
land,  and  so  believed,  stlU  we  think  tbe  fiaccs 
were  such  as  to  authorize  the  purchaser  to 
rely  upon  Scotthom's  statement  and  that  be 
did  BO.  Scotthom's  actSt  immediately  follow- 
ing the  transfer,  in  delivering  up  poeaession 
of  the  property,  tend  to  support  defendants' 
claim.  Furthermore,  it  appeals,  that  Scott- 
hom himself  was  to  receive  a  part  of  the  pur- 
chase mone7  which  was  paid  by  Gardner  for 
his  son  Robot's  biterest  in  the  land.  From  tbe 
evidence  it  appears  that  Gardner  made  tbe  par- 
chose  of  Robert's  interest  ta  relianoe  upon  the 
BtatemenU  of  T.  K.  Scotthom  tbat  he  bad  no 
interest  in  the  land.  That  be  made  snch 
statements  we  have  no  doubt,  and  he  ought 
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not  BOW  to  be  permitted  to  my  tbat  ke  did 
not,  to  tke  prejndiee  of  Gardner,  who  pur- 
chased  in  reliance  thereon.  Tke  decree  below 
is  affirmed. 


BLOOD  T.  HAWKBYB  INS.  CO, 

(Supreme  Ooart  of  Iowa.    Feb.  1,  1897.) 

IKSOB&NCB  —  Action*  as  Pouoies  —  When  Pb>- 

MArVKM. 

Acts  ISth  Gen.  Assem.  e.  211,  |  3,  proTides 

that,  to  maintain  an  action  on  an  insurance 
policy,  the  asaured  need  enly  prore  the  loss 
and  notice  in  writing  to  the  company  within  60 
liaye,  accompanied  by  an  affidavit  as  to  how  the 
loss  occurred  and  its  extent,  but  that  no  action 
shall  he  begun  within  90  days  after  givine  such 
notice.  Bad,  that  the  requirement  of  the  stat- 
ute as  to  the  time  within  which  an  action  may 
be  brooaht  cannot  t>e  waired,  and  an  action  be- 
^un  in  leas  than  90  days  after  a  notice  of  loss 
not  accompanied  by  an  afBdarit,  or  after  a  waiT- 
er  of  sndi  notice  and  aiiidaTit,  was  premature. 

Appeal  from  district  court,  Woodbnry  coun- 
ty;  George  W.  Wakefield,  Judge. 

Action  on  a  policy  of  fire  Insurance.  Judg- 
ment for  plaintiff,  and  the  defendant  appeal- 
ed.   Reversed. 

J.  B.  Johnson,  for  appellant  Maries  Jb 
Mould  and  J.  F.  Blood  &  Co.,  for  appellee. 

GRANGER,  J.  The  cause  was  snbmltted 
to  the  court  without  a  Jury.  At  the  doae 
of  the  evldenee  the  defendant  moved  the 
court  for  Judgment  in  Its  favor,  for  the  rea- 
son, among  others,  that  the  action  was  pre- 
maturely brought,  becanse  It  was  less  than 
90  days  aftar  the  "affidavit  and  proofs  of 
loss"  reQaired  by  tbe  statute  were  served  oa 
defendant.  Tbe  petitioa  shows  that  the  loss 
occuiTed  on  the  22d  day  of  September,  1S94, 
and  that  proofB  of  loss  were  prepared  and 
agreed  upon  October  20^  1804.  Tbe  action 
was  commenced  December  27,  1894.  A  part 
of  section  3,  c.  211,  Acts  18th  Gen.  Assem.,  is 
as  follows:  "In  order  to  maintain  his  action 
on  the  policy  It  shall  only  be  necessary  for 
the  assured  to  prove  the  loos  of  building  la> 
sured,  and  that  be  lias  given  the  company  or 
association  notice  In  writing  of  aach  losa, 
accompanlBd  by  an  affidavit  stating  the  facts 
as  to  bow  tbe  loss  occnrred,  so  far  as  they 
are  within  his  knowledge,  and  the  extent  ot 
tbe  loss,  which  notice  shall  be  given  within 
sixty  days  from  the  time  the  loss  occurred: 
provided  further,  tbat  no  action  shall  be 
begun  within  ninety  days  after  notice  of 
snch  has  been  given."  On  the  24th  of  Sep- 
tember a  letter  was  written  to  the  company, 
which  the  CMnpeny  answered,  stating  that 
tbe  matter  would  have  its  attention.  This 
letter  Is  construed  by  appellee  as  a  notice. 
It  was  not  accompanied  by  any  affidavit,  as 
required  by  the  act  above  qnoted.  This  let- 
ter, or  notice,  somewhat  elaborately  stated 
the  facts,  and  it  may  be  conceded  that  It  did 
so  as  fully  as  would  be  required  in  an  af- 
fidavit under  the  statute. 

It  Is  claimed  by  appellee  that,  because  of 


its  letter  to  the  company  notifying  It  of  the 
loss,  and  the  answer  by  tbe  company,  and 
because  plaintiff  gave  to  the  company,  at  its 
request,  almut  October  20,  1894,  an  affidavit 
stating  the  facts  as  to  how  the  loss  occurred, 
and  because  of  a  compliance  by  plaintiff 
with  the  terms  of  tbe  policy  as  to  adjust- 
ments, notice  and  proofs  of  ices,  and  his  ob- 
servance of  other  requirements  of  tbe  policy, 
defendant  waived  the  provisions  of  the  law 
above  quoted  as  to  the  time  In  which  such 
actions  may  be  brought.  It  is  held  in  Von 
Genechtln  v.  Insurance  CSo.,  75  Iowa,  544, 
39  N.  W.  881,  that  the  notice  required  by 
the  statute  Includes  the  affidavit.  See,  also, 
WUhelml  v.  Insurance  Co.,  86  Iowa,  32S,  53 
N.  W.  233.  Under  the  ezpreee  language  of 
tbe  last-cited  case  tbe  notice  In  this  case, 
without  the  affidavit.  Is  not  the  notice  re- 
quired by  tbe  statute.  As  to  the  waiver 
of  the  pioviBions  of  tbe  statute  it  is  said,  in 
the  same  case:  "Whatever  may  be  the  rule 
as  to  tbe  power  of  the  company  to  waive 
formal  notice  and  proof  of  loss,  as  required 
by  the  statute,  the  question  of  thetr  right  to 
waive  the  provisions  of  the  statute,  pro- 
bibltlng  the  commencement  of  an  action 
prior  to  the  expiration  of  90  days  after  no- 
tice and  proofs  of  loss  are  given,  must  be 
regarded  as  settled." 

Aiipellee  contends,  and  the  contention  is 
supported  by  the  facts  in  this  case,  that  the 
affidavit  to  accompany  tbe  notice,  and  tbe 
proofs  of  losa,  as  contemplated  by  the  policy, 
are  not  the  same.  The  requirements  of  the 
stetute  as  to  the  affidavit  are  not  as  com- 
prehensive as  those  of  the  policy  as  to  the 
proofs  of  loss.  Tbe  statute,  as  to  the  af- 
fidavit, simply  requires  that  it  shall  show 
the  facts  as  to  how  the  loss  occurred,  so 
far  as  the  assured  knows,  and  the  extent  of 
the  loss,  while,  by  the  terms  of  the  policy, 
the  proofs  of  loss  must  contain  speclflc  Items 
of  information  not  essential  to  a  compliance 
with  tbe  statute  as  to  the  affidavit  We 
leave  It  as  an  open  question  whether  proofs 
of  loss,  other  than  such  as  are  required  by 
the  affidavit,  under  the  statute,  can  be  re- 
quired by  the  t»ins  of  a  policy.  There  Is 
some  confusion  in  the  cases,  arising  from  tbe 
use  of  the  terms  "affidavit"  and  "proofs  of 
loss,"  by  not  at  all  times  having  In  view  the 
distinctions  between  the  requirements  of  the 
law  and  of  policies,  and  speaking  of  the  af- 
fidavit as  proof  of  loss,  which,  In  a  sense,  it 
is,  hut  distinguishable  from  proofs  of  loss 
as  generally  required  by  policies. 

It  is  appellee's  thought  that  tbe  require- 
ment In  the  policy  as  to  the  proofs  of  loss 
being  complied  with  by  blm,  with  other  facts 
as  to  notice,  agreeing  to  the  amount  of  the 
loss,  etc.,  operates  to  waive  the  requirements 
of  the  law  as  to  the  time  In  which  the  suit 
may  be  brought.  The  Wiihelmi  Case,  su- 
pra. Is  decisive  of  tbe  question  as  to  time, 
and  the  90  days  must  run.  If  the  notice, 
accompanied  by  the  affidavit  is  given,  the 
time  commences  to  run  from  that  date.     If 
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the  company  may  waive  the  notice  and  af- 
fldaTlt,  which  questiomi  we  do  not  decide, 
then  some  other  fact  mnst  fix  the  commence- 
ment of  the  90  days,  and  such  a  question  Is 
in  no  way  ar^ed  by  counsel.  If  we  assume 
It  to  be  from  the  date  of  the  waiver,  which 
would  seem  to  be  the  reasonable  one,  we 
think  there  is  no  evidence  In  the  case  from 
which  the  fact  of  a  waiver  can  be  found. 
The  facts  pleaded  as  a  waiver  occurred  from 
September  26  to  October  20,  1804,  and  the 
petition  was  filed  December  2i,  1894;  so  that. 
In  no  event,  could  there  have  been  the  period 
of  00  days  before  the  commencement  of  the 
action.  We  do  not  know  that  appellee  could 
question  this  proposition.  His  argument  is 
directed,  in  something  of  a  general  way,  to 
a  waiver  of  a  "strict  compliance  with  the 
law,"  and  we  understand  the  claim  to  be 
that  the  90  days'  period  may  be  waived.  As 
we  have  said,  that  question  is  settled  by  the 
Wilhelml  Case. 

The  action  is  prematurely  brought,  and 
there  should  be  a  Judgment  for  defendant. 
Reversed. 


KRAlifER  et  al.  v.  MESSNBR  et  al. 

(Supreme  uoort  of  Iowa.    Feb.  1,  1897.) 

Silk— CoxgTRDCTios  or  Contraot— Evidbxoi  of 
Brbach—Damaobs— Trial— Rescibsioh. 

1.  On  an  issue  as  to  the  sufficiency  of  a  heat- 
ine  apparatus  to  pr<^)erly  warm  a  building, 
where  it  was  claimed  that  Its  failure  was  due 
to  the  faulty  construction  of  the  building,  evi- 
dence of  the  comparative  results  obtained  from 
such  plant  and  another  subsequently  placed  in 
the  same  building  is  admissible. 

2.  In  an  action  to  recover  damages  for  the 
failure  of  a  heating  apparatus  to  properly  warm 
a  greenhouse,  by  reason  of  which  iilants  kept  by 
plaintiff  were  destrojwi  by  cold,  evidence  was  ad- 
missible of  conversations,  prior  to  the  making 
of  the  contract,  in  which  defendant  was  told 
of  the  use  to  be  made  of  the  building,  as  bear- 
ing on  the  question  of  the  damages  contemplated 
by  the  parties  in  case  of  a  breach  of  the  contract. 

3.  Evidence  was  also  admissible  to  show  the 
temperature  which  must  be  maintained  in  or- 
der to  preserve  plants  and  keep  them  in  good 
condition,  which  must  also  have  been  contem- 
plated by  the  parties  in  making  the  contract. 

4.  A  contract  for  the  furnishing  of  a  heating 
plant  for  a  greenhouse  must  be  construed  in 
view  of  the  known  purpose  for  which  such  build- 
ings are  used. 

5.  An  appellate  court  will  not  interfere  with 
the  discretion  of  the  trial  court  as  to  the  or- 
der in  which  evidence  is  permitted  to  he  ifltro- 
duced. 

6.  A  seller  cannot  rescind  a  contract,  after 
the  delivery  of  the  property  to  the  purchaser, 
because  of  failure  to  make  paym^its  in  accord- 
ance with  the  contract. 

Appeal  from  district  court,  Linn  county; 
William  P.  Wolf,  Judge, 
fendants  for  failure  to  famish  a  sufficient 

Action  at  law  to  recover  damages  of  de- 
steam-heating  apparatus  for  warming  a 
greenhouse  owned  by  the  plaintiffs  In  the 
city  of  Cedar  Rapids.  Trial  to  a  Jury.  Ver- 
dict and  Judgment  for  the  plaintiffs.  Defend- 
ants appeal.   Affirmed. 


C.  J.  Deacon  and  M.  P.  Smith  &  Son,  for 
appellants.  Rlckel  &  Crocker  and  Jamlsoo 
&  Burr,  for  appellees. 

DEEMER.  J.  On  the  11th  day  of  Au- 
gust, 1893,  the  parties  to  this  UtigaUon  en- 
tered Into  a  written  contract,  of  which  the 
following  are  the  material  parts:  "We  here- 
by propose  to  furnish  for  yonr  greenhouse 
and  office  on  3rd  avenue  a  flist-dass  low- 
pressure  hot  water  heating  apparatus,  for 
the  sum  of  $525.00  (five  hundred  and  trwenty- 
five  dollars),  according  to  the  following  spec- 
ifications: System  and  quality  of  piping: 
Flow  and  return  pipes  properly  graded  and 
suspended  in  expansion  hangers,  with  pro- 
vision for  expansion  of  all  parts,  will  be  of 
ample  size  to  supply  each  radiator,  and  so 
constructed  as  to  insure  proper  circulation 
when  temperature  of  water  is  20  degrees 
above  that  of  surrounding  atmosphere.  Boil- 
er, trimmings,  expansion  tank,  etc.:  Fur- 
nish and  place  in  proper  location  one  No.  6 
Haxtun  base  burning  magazine  steel  hot 
water  boiler,  with  improved  rocking  grates 
for  soft  coal.  This  magazine  to  have  sutli- 
cient  capacity  to  maintain  a  continnons  run 
for  10  hours  without  attention.  All  provid- 
ed with  doors,  flue  plates,  fire  liners,  an- 
chors, rods,  binders,  castings,  etc.,  ready  and 
set  in  masonry.  To  this  boiler  will  be  at- 
tached one  Improved  automatic  hot  water 
draft  regulator,  adjustable  to  the  require- 
ments of  the  weather,  one  hot  water  ther- 
mometer, necessary  air  and  drain  cocks,  to- 
gether with  fire  and  cleaning  tools  ready  to 
operate  the  boiler'  complete.  Also  locate  In 
boiler  room  one  12x36  heavy  galvanized  iron 
expansion  tank  complete,  with  glass  water 
gaiige,  overflow  and  atmospheric  pipes,  and 
connect  with  domestic  water  snpply.  Radi- 
ation will  be  provided  as  follows:  Office.  3 
radiators,  containing  28.5  sq.  ft.;  greenhouse, 
2  pipe  coils,  containing  720  sq.  ft  The  own- 
er will  provide,  for  the  exclusive  use  of  this 
apparatus,  a  good  smoke  flue,  not  less  than 
8x12  Inches  Inside,  extending  from  bottom 
of  cellar  to  point  sufficiently  elevated  above 
roof  to  be  unaffected  by  adverse  winds;  also, 
water  supply  In  tank  room,  ready  for  Iron 
pipe  connection,  opening  from  boiler  to  boil- 
er room,  not  less  than wide,  covering 

and  protecting  pipes;  fuel  for  painting  and 
testing  the  plant:  and  any  work  that  shall 
be  necessary  to  put  doors,  windows,  or  other 
parts  of  the  building  in  thorough  repair,  so 
as  to  avoid  undue  waste  of  heat.  All  mate- 
rial to  be  the  best  of  their  several  kinds,  and 
the  entire  Job  a  thorough  and  finished  one. 
Anything  necessary  thereto,  even  though  not 
provided  in  this  specification,  will  (unless  the 
same  is  hereinbefore  especially  excepte<l)  be 
furnished,  notwithstanding  such  omission. 
*  *  *  Payments:  Beginning  with  Jan. 
Ist,  1894,  $50  per  month  each  month  there- 
after; the  entire  amount  to  be  paid  by  April 
1st,  1894.  Finally,  the  entfare  apparatus  will 
be  pat  up  by  an  experienced  mechanic.  In  a 
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Eood,  neat,  substantial,  and  workmanlike 
manner,  flnt  class  In  every  respect,  and  in 
tbe  best  and  most  approved  form  Imown  to 
Uie  trade,  and  when  finished  will  be  pat  In 
operation,  thoronghljr  tested,  and  left  ready 
for  use,  and  is  hereby  fully  guarantied  of 
ample  capacity  to  warm  each  room  in  which 
radiation  is  located,  to  70  degrees  in  the  cold- 
est weather." 

The  plaintiffs  claim:  That  they  were  con- 
ducting a  greenhouse  in  the  d^  of  Cedar 
Rapids,  which  the  defendants  well  knew, 
and  that  the  defendants,  who  are  plumbers 
residing  at  the  same  place,  undertook,  by 
contract  ]ust  referred  to,  to  heat  the  house  in 
snch  a  way  as  that  plaintiffs  might  keep 
plants  and  flowers  therein  during  the  winter 
season.  That,  in  virtue  of  said  contract,  de- 
fendants placed  in  plalntlfFs'  building  a  hot 
water  heating  apparatus,  but  that  tbe  same 
was  Imperfect  and  defective,  and  did  not 
comply  with  the  contract,  in  that  it  was  not 
properly  located;  the  magazine  was  not  of 
sufDdent  capacity  and  character  to  main- 
tain a  continuous  run  of  10  hours  without 
attention;  that  apparatus  was  not  of  suffi- 
cient capacity,  nor  was  it  arranged  in  a 
proper  manner,  or  so  constructed  as  to  heat 
the  building  and  rooms  where  radiation  was 
provided,  to  70  degrees  in  the  coldest  weath- 
er; and  the  same  did  not  comply  with  the 
contract,  and  was  made  of  defective  mate- 
rlaL  That  they  complied  with  the  terms  of 
the  contract  on  their  part,  but  that  defend- 
ants did  not,  and  by  reason  thereof  a  large 
nnmber  of  plaintiffs'  plants  and  shrubs  were 
destroyed  by  the  cold.  They  also  say  that 
they  were  compelled  to  build  a  flue  for  de- 
fendants, under  the  terms  of  the  contract, 
at  an  expense  of  $25,  and  that  said  fine  is 
wholly  worthless;  that  they  were  also  com- 
pelled to  erect  a  shed  or  boiler  room,  at  an 
expense  of  $50,  to  accommodate  defendants, 
and  that  this  is  of  no  value  to  them;  that 
the  failure  of  the  apparatus  to  work  caused 
plaintiffs  a  large  amount  of  expense  for  la- 
bor, and  they  were  also  compelled  to  buy 
stoves  to  warm  the  building  during  a  part 
of  the  winter,  of  1893-04;  that  defendants 
agreed  and  promised,  at  various  times,  to 
remedy  the  defects,  and  to  make  the  heating 
plant  comply  with  the  specifications,  and 
after  much  delay  they  finally  provided 
stoves,  with  tbe  declared  purpose  of  heating 
the  building  while  the  heating  apparatus 
was  being  repaired,  but  Instead  of  repaii;- 
tng  they  removed  the  same,  and  left  plain- 
tiffs with  nothing  to  heat  with  save  the 
stoves  referred  to,— and  plaintiffs  ask  Judg- 
ment for  the  sum  of  $000.  They  also  pray- 
ed judgment  for  the  sum  of  $600  in  addition, 
for  loss  of  the  rental  value  of  the  building 
for  the  term  of  six  months;  but  this  claim 
was  denied  by  the  court,  and  the  case  went 
to  trial  upon  the  claim  for  damages  to  the 
personal  property  in  the  building  and  for  ex- 
penses Incurred.  Defendants  admit  the  ex- 
ecution of  the  contract,  and  say  that  they 


fully  performed  the  same  on  their  part,  but 
that  plaintiffs  failed  to  on  their  part,  in  this: 
That  they  did  not  furnish  a  flue  of  the  re- 
quired size;  that  they  did  not  put  the  doors 
and  windows  and  other  parts  of  the  build- 
ing In  proper  repair,  and  did  not  follow  de- 
fendants' instructions  in  the  management 
of  the  plant;  that  they  used  Inferior  coal, 
and  did  not  Are  as  directed;  that  they  have 
never  paid  any  part  of  the  purchase  price, 
and  because  of  the  faults  and  breaches  of 
contract  on  the  part  of  plaintiffs  they  were 
compelled  to  remove  the  apparatus;  that  the 
plaintiffs  willfully  refused  to  comply  with 
tbe  contract  on  their  part,  with  Intent  to 
cheat  and  defraud  defendants  out  of  the 
purchase  price  of  the  apparatus,  and  that 
defendants,  on  hearing  of  tUelr  Intent,  re- 
scinded the  contract  by  retaking  possession 
of  the  property.  And  by  way  of  counter- 
claim defendants  asked  Judgment  for  the 
sum  of  $173.20  as  damages  from  plaintiffs 
for  failure  to  take  and  pay  for  the  plant. 
The  reply  was.  In  effect,  a  general  deniaL 
The  Jury  returned  a  verdict  on  these  Issues 
for  plaintiffs  in  the  sum  of  $525,  on  which 
Judgment  was  rendered,  and  this  appeal  fol- 
lowed. 

1.  Evidence  was  Introduced,  over  defend- 
ants' objections,  tending  to  show  the  rental 
value  of  the  building.  It  is  said  that  tbe 
witnesses  were  incompetent  to  prove  value, 
and  that  such  testimony  was  irrelevant  and 
Immaterial.  The  court.  In  Its  Instructions, 
took  this  evidence  away  from  the  Jury,  and 
consequently  we  are  not  required  to  consid- 
er the  matter. 

2.  After  defendants  removed  their  appa- 
ratus from  tbe  building,  the  plaintiffs  bad 
another  steam-beating  plant  put  In,  and  this 
they  operated  during  the  winter  of  ISM-OS. 
This  was  a  high-pressure  system,  and  seems 
to  have  operated  in  a  satisfactory  manner. 
Appellees  were  permitted,  over  the  appel- 
lants' objections,  to  prove  the  amount  of  ra- 
diation that  was  put  in  for  the  new  plant, 
and  the  results  obtained  from  It  They  were 
also  permitted  to  prove  that  the  building  it- 
self was  not  In  so  good  a  condition  for  beat- 
ing In  the  years  1894-95  as  In  the  years 
1893-94,  and  that  the  weather  was  colder  in 
the  winter  of  the  former  year  than  of  the 
latter.  It  is  argued  that  all  this  evidence 
was  erroneously  admitted,  for  the  reason 
that  testimony  as  to  comparative  results  ob- 
tained from  the  two  plants.  In  view  of  their 
difference  In  construction  and  methods  of 
operation.  Is  incompetent  and  collateral  to 
the  issues.  That  such  is  the  ordinary  rule 
witb  reference  to  tests  must  be  admitted. 
See  Osborne  v.  Simmerson,  73  Iowa,  510,  35 
N.  W.  615;  Shockley  v.  Van  Eaton,  81  Iowa, 
420,  46  N.  W.  1007,  and  cases  cited.  But  here 
was  an  issue  upon  the  question  as  to  wheth- 
er or  not  tbe  failure  of  the  apparatus  to  do 
the  work  Intended  was  due  to  the  faulty  con- 
struction of  the  building,  and  to  the  failure 
of  plaintiffs  to  put  it  in  proper  condition,  so 
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tbat  it  might  be  heated  by  the  amount  of  ra- 
diation Trhlch  the  defendants  a^rreed  to  fur- 
nish. Now,  the  evidence  adduced  tended  to 
show  that  with  a  poorer  gn'ade  of  coal,  a  lesa 
amount  of  radiation,  a  hous«  not  so  close  or 
in  so  good  condition  as  when  defendants  put 
in  their  apparatus,  and  with  the  thermome- 
ter from  10  to  15  degrees  lower,  plaintiffs 
had  no  difficulty  in  securing  beat  from  the 
apparatus  they  subsequently  put  in.  Bear- 
ing in  mind  the  issues  in  the  case,  it  seems 
to  us  that  such  evidence  was  admissible,  for 
it  certainly  demonstrates  that  the  fault  was 
not  wholly  In  the  greenhouse,  and  leads  the 
mind  to  the  conclusion  that  It  must  have 
been  in  the  apparatus.  It  has  t>een  quite 
frequently  held  that,  upon  disputed  ques- 
tions of  fact,  a  test  fairly  made  may  be  given 
In  evidence,  when  such  evidence  points  with 
sufficient  certainty  to  one  side  or  the  other 
of  the  controversy.  See  Burg  v.  Railroad 
Ck).  (Iowa)  57  N.  W.  683;  StocliweU  v.  Rail- 
load  Co.,  43  Iowa,  470;  Broolte  v.  Railroad 
Co.,  81  Iowa,  504.  47  N.  W.  74;  Eidt  v.  Cut- 
ter, 127  Mass.  522;  Williams  v.  Taunton, 
125  ilass.  34;  Leonard  v.  Railroad  Co.,  21 
Or.  555,  28  Pac.  887.  It  seems  to  us  that  the 
evidence  was  competent,  and  properly  re- 
ceived in  evidence  for  the  purpose  of  aiding 
the  Jury  in  determining  whether  the  fault 
was  in  the  building,  or  in '  the  apparatus 
which  defendants  placed  therein  for  the  pur- 
pose of  heating  it. 

3.  Appellants  complain  of  the  action  of  the 
court  below  in  permitting  one  of  appellees  to 
prove  that  he  told  defendants  that  he  was  go- 
ing to  use  the  building  as  a  greenhouse,  b^ore 
the  contract  was  let;  and  in  permitting  him  to 
show  that  65  degrees  was  as  low  a  tempera- 
ture as  should  be  permitted  for  tlie  general 
class  of  plants  appellees  kept  in  the  building. 
It  is  said  In  argument  that  the  contract  was 
in  writing,  and  that  such  evidence  as  is  here 
complained  of  was  Inadmissible,  for  the  reor 
•on  that  it  conflicts  with  and  contradicts  the 
writing.  The  court  also,  in  his  Instructions, 
placed  a  construction  upon  the  contract 
which  Is  said  to  be  erroneous.  These  in- 
structions, so  far  as  material,  are  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  defendants,  at  and  prior  to  the  making 
of  said  contract,  were  informed  of  or  knew 
of  the  use  to  which  plalntiSs  would  apply 
the  buildings  In  which  the  heating  apparatus 
was  placed,  and  which  It  was  designed  to 
warm;  and  that  the  defendants  failed  and 
neglected  to  so  construct  or  prepare  said 
heating  apparatus  that  it  would  not  maintain 
a  continuous  run  for  ten  hours  without  atten- 
tion; and  that  plaintiffs  were  unable  to  heat 
said  greenhouses  to  70  degrees  in  the  cold- 
est weather,  or  beat  them  to  a  sufficient  <5Z- 
teat  to  grow  and  protect  plants  therein;  und 
that  the  plaintiflTs  used  reasonable  care  and 
diligence  in  protectbiig  their  building  and 
greenhouses,  and  in  providing  heat  (or  the 
same,  and  took  all  reasonable  care  to  pre- 
vent undue  waste  of  heat,  and  complied  with 


the  instructions  of  the  defradants  with  re- 
gard to  the  running  of  said  heating  appa- 
ratus; and  that  plaintiffs  performed  all  tbeir 
part  of  said  contract  by  them  to  be  perform- 
ed, and  the  performance  of  which  -was  not 
waived  by  the  defendants;  and  that  by  rea- 
son of  the  defect  in  the  heating  apparatus 
in  controversy,  or  in  the  location  and  placing 
of  it,  the  temperature  got  so  much  leas  in  the 
plaintiffs'   greenhouses   tliat   their   growing 
plants  were  Injured  or  destroyed, — ^tben  and 
in  that  event  you  will  allow  the  plaintiffs  the 
fair  market  value  of  said  plants  so  destroy- 
ed, and  the  injury  done  to  those  not  destroy- 
ed."   "You  will  notice,  by  the  terms  of  the 
contract  in  controversy,  that  the  beating  ap- 
paratus was  gruarantied  to  maintain  a  run  of 
ten   hours  without  attention,  and,   fnrther, 
that  the  beating  apparatus  in  controversy 
was  guarantied  to  have  sufficient  capacity  to 
heat  the  rooms  In  which  radiation  was  fur- 
nished, to  70  degrees  in  tlie  coldest  weather. 
Under  these  provisions  of  the  contract  yon 
are  instructed  that  it  was  the  duty  of  the 
defendants  to  provide  a  heating  apparatus 
that  would  be  sufficient  to  maintain  a  de- 
gree of  temperature,  after  having  been  prop- 
erly adjusted  and  fired,  for  ten  hours  with- 
out attention,  and  to  a  sufficient  degree  in 
the    coldest    weather    to    protect    plaintiflb' 
plants  from  freezing,  and  to  give  tbem  the 
requisite  temperature  for  growing,   not  ex- 
ceeding, however,  70  degrees."    We  consider 
the  questions  presented  under  one  head,  for 
they  are  so  related  as  to  be  more  quicUy  dis- 
posed of  in  this  manner.    It  ia  snfflcfent  to 
say,  with  reference  to  the  first  complaint, 
that  the  written  contract  shows  on  Its  faoi 
the  purpose  for  which  appellees  wanted  the 
heating  apparatus;  and  It  follows  as  a  mat- 
ter of  course  that  plants  and  shrubs  were  to 
be  kept  therein,  and  that  the  building  sbonlil 
be  so  heated  as  to  itresenre  tliem  from  the 
cold.     The  testimony  of  the  appellee  was 
without  prejudice,  even  if  erroneovsly  admit- 
ted.   But  we  think  the  evldenoe  with  refer- 
ence to  what  plain tlfTw  said  to  tbe  defendants 
as  to  the  piupose  for  which  they  wanted  the 
apparatus   was  proper,   under  the  dreiua- 
stances  disclosed,  as  bearing  upon  the  ques- 
tion of  the  measure  of  damages.     Defe.-id- 
ants  are  to  be  held  responsible,  not  only  for 
the  damages  which  efficiently  and  apprtud- 
mately  follow  their  breach  of  contract,  but 
also  such  other  and  special  damages  as  the 
parties  may  have  contemplated  would  fol- 
low the  breach  of  contract.     Knowledge  of 
special  circumstances  tending  to  enhance  thp 
damages  in  cases  of  breach  of  contract  Is 
always  deemed  to  be  relevant.     Kann  v. 
Taylor,  78  Iowa,  355,  43  N.  W.  220;   Bell  v. 
Reynolds,  56  Am>  Rep.  54;    Griffith  v.  Bur- 
den, 35  Iowa,  138.    The  testimony  aa  to  the 
degree  of  temperature  needed  to  suatain  the 
plants  was  admissible  for  several  purposes: 
First,  because  defendants  must  have  known 
tliat  such  temp««ture,   whatever  It  might 
be,  was  required;   and,  second,  because  it 
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was  proper  for  irialntifls  to  afaoir  that  their 
plants  were  destroyed  by  reason  of  the  low 
temperature.  In  the  instmctions  quoted,  the 
court  b^ow  properly  construed  the  contract 
The  entire  Job  was  to  be  a  thorough  and  fin- 
ished one,  and  was  intended  to  afford  proper 
beat  for  the  greenhouse,  and  was  guarantied 
of  ample  capacity  to  heat  each  room  in 
-which  radiation  was  located,  to  TO  deigreoa  in 
the  coldest  weather.  The  boiler  was  to  have 
snfficient  capacity  to  maintain  a  continnons 
run  for  10  hours.  It  is  too  clear  for  argn- 
naent  fliat  defendants  were  bound  by  the 
contract  to  furnish  a  sufficient  degree  of 
beat  to  answer  the  purposes  in  view  in  put- 
ting in  the  apparatus,  provided  this  did  not 
exceed  70  degrees.  The  object  all  parties 
had  in  view  was  the  heating  of  the  green- 
house so  that  It  could  be  used  for  storing 
growing  plants  during  the  winter  season; 
and  It  will  not  do  to  say,  as  appellants  claim, 
that.  If  the  boiler  was  capable  of  producing 
the  70  degrees  of  temperature  at  any  one 
period  of  time,  It  sufficiently  answered  the 
requirements  of  the  contract.  We  see  no  er- 
ror in  the  instructions  quoted. 

4.  Defendants  complained  of  the  character 
of  fuel  that  plaintiffs  were  using,  and  at  the 
trial  Insisted  that  the  failure  of  tlie  apparatus 
to  work  was  due  to  this  cause.  In  rebuttal, 
plaintiffs  were  permitted  to  show  that  they 
used  a  different  grade  of  coal,  and  a  Icind  the 
defendants  directed  them  to  use,  and  that  the 
results  were  no  better.  PlaintifN  were  also 
allowed  to  prove  in  rebuttal  that  certain  ven- 
tilators tn  the  greenhouse  were  of  necessity 
left  open  at  night  They  were  also  permitted 
to  eiiow,  by  reference  to  a  memorandum,  the 
temperature  in  the  various  portions  of  the 
building  when  a  certain  Mr.  Burrows  was 
present  at  ttie  building.  Complaint  is  made  of 
each  and  all  of  these  rulings.  We  think  they 
were  correct  While  some  of  the  evidence 
may  not  have  been  strictly  rebuttal,  yet  all  of 
it  was  retevant  and  material,  and  we  cannot 
Interfere  with  the  discretion  of  the  trial  court 
as  to  the  order  in  which  evidence  shall  be 
taken.  Counsel  also  contend  that  they  were 
unduly  restricted  In  their  cross-examination 
with  reference  to  the  memorandum  Just  re- 
ferred to.  This  was  also  a  matter  so  largely 
within  the  discretion  of  the  trial  court  that  we 
ought  not  to  Interfere. 

5.  In  the  seventh  inetmction  the  court  told 
the  Jury  that  it  was  necessary  for  plaintlflb  to 
take  reasonable  precautions  to  save  themselves 
from  loss  or  injury  after  they  knew  of  the  de- 
fective condition  of  the  apparatus,  but  also 
said  that  "if  they  found  from  the  evidence 
that  the  defendants,  from  time  to  time,  prom- 
ised that  they  would  remedy  the  defects,  if 
any,  in  the  heating  appaiatiB,  so  as  to  make 
the  thing  work  properly,  and  that  plaintiffs  re- 
lied upon  these  promises  In  good  faith,  then 
plaintiffs  would  be  regarded  as  having  used 
due  diligence."  This  qualifying  clause  is 
complained  of,  not  because  It  does  not  state  a 
correct  proposition  of  law,  but  for  the  reason 


that  there  is  no  evidence  to  support  it  This 
point  is  based,  as  It  seems  to  us,  on  a  misap- 
prehension of  the  record.  There  is  evidence 
from  which  the  Jury  may  have  found  promises 
to  repair  and  to  remedy  the  defect  down  to  the 
very  day  on  which  Uie  apparatus  was  remov- 
ed, which  was  about  Oi»  middle  of  January, 
1894.  True,  much  of  the  damage  to  iidaintiffs 
accrued  after  the  removal  of  the  apparatus 
from  the  building;  but  the  Jury  was  Justi- 
fied in  finding  that  the  plaintiffB  used  reason- 
able care  to  protect  themselves  from  damage 
after  that  date.  Appellants  also  contend  that 
the  appellees  did  not,  as  a  matter  of  fact,  use 
reasonable  diligence  to  protect  themselves 
from  injury.  This  matter  was  fully  and  fair- 
ly submitted  to  the  Jury  by  proper  Instruc- 
tions, and  there  was  evidence  to  sustain  the 
plaintiffs'  claim  that  they  did  use  such  dili- 
gence, and  the  verdict  is  In  favor  of  plaintlflt» 
on  this  issue.  While  we  should  be  disposed 
to  find  the  other  way  had  we  to  decide  the 
question,  yet  there  Is  no  sndi  lack  of  evidence 
as  to  justify  us  in  interfering. 

6.  The  court  Instructed  the  Jury  that,  before 
appellants  could  recover  on  their  counterclaim,, 
they  must  shbw  that  plaintiffs  fraudulently  In- 
duced them  to  place  the  apparatus  in  the 
building,  and  then  fraudulmtly  prevented  the 
same  from  beating  the  building.  It  is  said 
that  this  instruction  is  erroneous,  and  that  the 
court  should  tiave  given  instruction  No.  8  ask- 
ed by  defendants,  which  was  to  the  effect  that 
If  the  fault  of  tiie  aj^iaratus  to  work  was  due 
to  the  failure  of  the  plaintiffs  to  comply  with 
their  part  of  the  contract,  and  if  plaintiffs  re- 
fused to  accept  and  pay  for  the  apparatus,  and 
that  because  of  such  failure  and  refusal,  on 
plaintiffs'  part,  defendants  removed  the  said 
apparatus,  then  defendants  would  be  entitled 
to  recover  on  their  counterclaim.  In  view  of 
the  verdict  returned.  It  is  manifest  that  no 
prejudice  resulted  to  defendants  by  reason  of 
the  court's  refusal  to  give  the  Instruction  ask- 
ed, even  If  it  be  conceded  to  annonnee  a  cor- 
rect rule  of  law.  But  we  do  not  think  the  in- 
struction asked  enunciates  a  correct  rule  of 
law.  It  has  never  been  held.  In  any  well-con- 
sidered case,  that  a  vendor  of  personal  prop- 
erty can  rescind  a  contract  of  sale,  after  hav- 
ing delivered  the  property  into  the  liands  of 
the  vendee,  simply  because  the  vendee  failed 
to  make  payments  according  to  the  terms  of 
the  contract  In  order  to  Justify  a  rescission 
there  must,  as  a  general  rule,  be  fraud,  mis- 
representation, or  mistake.  See  Kearney  Mill- 
ing Si  Elevator  Co.  v.  Union  Pac.  Ry.  Co. 
(Iowa)  66  N.  W.  1059;  Starr  t.  Stevenson 
(Iowa)  60  N.  W.  217. 

J.  Complaint  is  made  of  the  ruling  of  the 
court  In  rejecting  the  testimony  of  witness 
Buucle,  offered  on  behalf  of  appellants.  The 
evidence  was  objectionable  because  it  idaced 
the  witness  not  only  in  the  attitude  of  the 
court,  but  also  allowed  him  to  assume  the  role 
of  a  juror.  He  was  asked  not  only  to  con- 
strue the  contract,  but  to  say  whether  tile  ap- 
paratus was  of  But&cient  capacity  to  properly 
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neat  tbe  balldlng.  Clearly,  such  eTldence  was 
not  admissible.  This  witness  was  allowed  to 
state  everything  be  knew  material  to  tbe  con- 
troversy, and  to  give  his  opinion  as  to  tbe 
cause  of  tmsatlsfactoiy  restilts.  This  waa  all 
defendants  were  entitled  to. 

8.  Some  other  errors  are  assigned,  bnt  the 
questions  raised  by  them  are  all  disposed  of 
during  the  course  of  this  opinion,  and  we  need 
not  consider  them  further.  Appellants'  main 
contention  seems  to  be  that  the  court  below 
erroneously  construed  the  contract  entered  into 
between  the  parties.  It  is  said  that  the  Jury 
were  told,  In  effect,  that  the  contract  called  for 
a  magazine  which  should  have  sufficient  ca- 
pacity to  maintain  a  continuous  run,  and  to 
warm  each  room  where  radiation  was  provid- 
ed, to  70  degrees  In  the  coldest  weather,  for 
10  hours,  without  attention.  A  reference  to 
the  Instructions  given  In  respect  to  this  mat- 
ter win  disclose  the  fact  that  the  court  below 
did  not  so  rule.  The  construction  placed  upon 
the  contract  by  the  court  below  was  as  favor- 
able to  appellants  as  the  facts  would  warrant, 
and  if  there  was  any  error  It  was  in  their  fa- 
vor. It  will  not  do  to  say  that  tbe  contract 
was  fulfilled  if  the  temperature  was  brought 
up  to  the  required  degree  at  any  time  in  the 
day  dturing  the  coldest  weather.  It  was  con- 
thiuous  heat  that  appellees  wanted,  and  that 
appellants  knew  they  must  have.  Alternating 
degrees  of  heat  was  not  what  they  contracted 
for.  We  find  no  reversible  error  In  the  record, 
and  the  Judgment  Is  afl^rmed. 


MARSHALL  COUNTY  v.  KNOLL  et  al. 

(Supreme  Court  of  Iowa.    Feb.  1, 1897.) 

AppBiii.  —  PAHTIB8  —  Bond  op  Liquor  Dbaub— 

LlABILlTI  OP   BUBBTIES— Tax  L'NDBB 

Mulct  Law. 

1.  An  appeal  will  not  be  dismissed,  on  mo- 
tion of  sureties  on  the  bond  sued  on  that  no 
notice  of  appeal  was  served  on  the  principal, 
who  was  named  as  a  co-defendant  with  them, 
bnt  not  served;  the  plaintiff  having  the  right, 
nndor  Code,  §§  2550,  2551,  to  sue  any  or  ail 
parties  to  a  contract,  either  jointly  and  sever- 
ally, or  severally  only,  and  the  court  being 
authorized  to  determine  any  controversy  be- 
tween tile  parties  before  it  when  it  can  be 
done  without  prejudice  to  the  rights  of  others. 

2.  The  tax  Imposed  by  the  mulct  law  (Laws 
1804,  c.  02,  i  1)  on  liquor  dealers,  which  it 
provides  "shall  be  assessed  against  every  per- 
son, iiartnorship  or  corporation"  engaged  in  the 
business,  creates  a  personal  liability  on  the  part 
of  the  dealer,  which  may  be  enforced  by  an 
ordinary  action,  notwithstanding  the  lien  also 
given  therefor  on  the  real  estate  wherein  the 
liqnors  are  sold  and  on  all  personal  property 
used  in  connection  with  the  bnsiness. 

3.  The  bond  prescribed  by  Laws  1894,  c 
62.  §  17,  to  be  given  by  an  applicant  for  a  li- 
cense to  sell  liquors,  and  wbicn  is  required  to 
be  "conditioned  upon  the  faithful  observance 
of  all  the  provisions"  of  the  act,  binds  the  ob- 
ligors for  the  payment  of  the  tax  assessed 
against  the  principal  under  the  act,  and  which 
it  is  made  the  duty  of  such  principal  to  pay. 

Appeal  from  district  court,  Marshall  coun- 
ty;  B.  P.  Birdsall,  Judge. 
Action  at  law  on  a  bond  to  recover  tbe 


amount  of  a  tax  levied  on  account  of  tbe  sale 
of  Intoxicating  liquors.  DemnrrerB  to  the 
petition  were  sostalned,  and,  the  plaintiff  re- 
fusing to  plead  further.  Judgment  was  ren- 
dered In  fbvor  of  the  defendants  for  costs. 
The  plaintiff  appeals.     Reversed. 

T.  Brown,  for  appellant.  Antliony  C  Daly 
and  Tbeo.  P.  Bradford,  for  appellee  KnolL 
3.  L.  Carney,  for  appellee  Parsons. 

ROBINSON,  J.  Tbe  peUtion  filed  by  tbe 
plaintiff  names  N.  J.  Akers,  John  F.  Knoll, 
and  O.  J.  Parsons  as  defendants,  and  states 
that  they  executed  to  the  state  of  Iowa,  and 
to  ^Marshall  county,  of  the  state  of  Iowa, 
their  penal  bond.  In  the  sum  of  $3,0OO;  that 
It  was  given  under  the  provisions  of  chap- 
ter 62  of  the  Acts  of  the  25tb  Geoeral  As- 
sembly, entitled  "An  act  to  tax  the  traffic  m 
intoxicating  liquors  and  to  regulate  and  con- 
trol the  same";  that  by  virtue  of  that  act 
the  defendant  Akera  obtained  a  license  and 
opened  a  saloon  In  a  building  situate  on  a 
lot  in  Marshalltown,  which  is  described:  thai 
in  June,  1894,  tbe  proper  asseesora  assessed 
Akers  for  taxation,  and  returned  the  assess- 
ment to  the  county  auditor;  that  on  the  2d 
day  of  July,  1894,  tbe  board  of  supervisors 
of  Marshall  county  duly  levied  a  tax  of  $300 
for  the  time  commencing  on  the  2Sth  day 
of  May  and  ending  tbe  Ist  day  of  OctobM. 
1894,  which  stands  against  Akers,  and  which 
all  the  defendants  are  owing,  under  the  btwd. 
together  with  20  per  cent,  penalty  and  Inter- 
est, and  accruing  penalties  and  costs.  The 
petition  further  alleg^es  that  tbe  tax  cannot 
be  enforced  on  tbe  real  estate  In  which  the 
saloon  was  kept  by  Akers,  for  the  reason  that 
It  was  mortgaged  for  its  full  value  before 
the  act  referred  to  was  passed,  and  tbe 
mortgagee  had  no  knowledge  that  sales  of  liq- 
uor were  made  on  tbe  mortgaged  premises, 
and  that  the  defendants  have  failed  to  com- 
ply with  the  conditions  of  the  bond  In  fail- 
ing to  pay  the  tax  spedfled.  Judgment  for 
the  stim  of  $600  is  demanded.  Knoll  and 
Parsons  filed  separate  demurros  to  the  peti- 
tion. 

1.  Akers  was  not  served  with  notice  of  the 
action,  and  did  not  appear  In  It,  nor  was  the 
notice  of  appeal  served  upon  him.  Knoll 
and  Parsons  have  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  this  court  has 
no  Jurisdiction  of  tbe  cause,  for  the  reason 
that  notice  of  appeal  was  not  served  npon 
Akers.  He  was  primarily  liable  on  the  bond, 
and  his  liability  was  not  affected  nor  his 
rights  prejudiced  by  tbe  proceedings  against 
his  sureties.  Section  2590  of  the  Code  pro- 
vides that,  "where  two  or  more  persons  are 
bound  by  contract  •  *  •  whether  Joint- 
ly or  severally,  or  sevwally  only,  and  biiclnd- 
Ing  the  parties  to  negotiable  paper,  common 
orders,  or  checks,  and  sureties  on  the  same, 
or  separate  Instruments,  or  by  any  liability 
growing  out  of  the  same^  the  action  thereon 
may,  at  the  plalntlfTs  option,  be  brought 
against  any  or  all  of  them."     The  next  sec- 
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turn  provides  that  "the  court  may  determine 
iiny  controversy  between  parties  before  It, 
when  it  can  be  done  without  prejudice  to  the 
rights  ot  others,  or  by  saving  their  rights." 
Under  these  provisions  an  action  may  be 
brought  against  a  surety  alone,  and,  when 
be  is  Joined  with  his  principal,  Judgment 
may  be  rendered  against  him  before  it  is 
against  Ills  principal.  Olcey  r.  Slgler,  82 
Iowa,  98,  47  N.  W.  911.  The  fact  that  Akers 
was  the  principal  on  the  bond  In  suit,  and 
that  he  was  named  as  a  defendant,  did  not 
make  him  one  in  fact,  nor  prevent  the  prose- 
cution of  the  case  against  the  sureties  who 
were  named  as  co-defendants.  Since  Akers 
was  not  an  actual  nor  a  necessary  party  to 
the  proceedings  in  the  district  court,  it  was 
not  necessary  to  serve  notice  of  appeal  upon 
him  In  order  to  give  this  court  jurisdiction 
of  the  case.  It  was  held,  in  Fisher  v.  Chaf- 
fee (Iowa)  64  N.  W.  662,  that  one  of  two  sure- 
ties against  whom  a  Judgment  had  been  ren- 
<lered  could  not  appeal  from  the  Judgment 
without  serving  his  co-surety  with  the  notice 
of  appeal;  but  the  reason  for  the  holding  was 
that  the  Judgment  appealed  from  could  not 
be  reversed  or  modified  without  affecting  the 
rights  of  the  co-surety.  In  that  connection 
it  was  said  of  the  principal,  against  whom 
Judgment  was  also  rendered,  that  he  would 
not  be  affected  by  the  result  of  the  appeal 
because  he  was  primarily  liable  in  any  event 
We  conclude  that  an  appeal  has  been  duly 
taken  In  this  case,  and  the  motion  to  dismiss 
is  overruled. 

2.  The  condition  of  the  bond  In  salt  is  that, 
*'lf  said  N.  J.  Akers  shall  faithfully  observe 
all  the  provisions  of  the  act  of  the  25th  gen- 
eral assembly  of  Iowa,  entitled  'An  act  to 
tax  the  traffic  in  Intoxicating  liquors  and  to 
regulate  and  control  the  same,'  and  shall  pay 
any  and  all  damages  that  shall  result  from 
the  sale  of  Intoxicating  liquors  upon  the 
premises  occupied  by  said  N.  J.  Akers,  then 
this  bond  to  be  void;  otherwise,  to  be  and 
remain  in  fall  force  and  effect."  This  com- 
plied substantially  with  the  second  subdivi- 
sion of  section  17  of  the  act  referred  to, 
which  required  the  bond  to  be  "conditioned 
upon  the  faithful  observance  of  all  the  pro- 
visions of  this  act,  and  for  the  payment  of 
any  and  all  damages  that  may  result  from 
the  sale  of  intoxicating  liquors  upon  the 
premises  occupied  by  the  obligor."  It  is  con- 
tended by  the  appellees  that  the  bond  re- 
quired by  the  statute  is  not  designed  to  se- 
cure the  payment  of  the  tax,  and  that  its 
collection  should  be  enforced,  if  necessary,  by 
a  sale  of  the  real  and  personal  property  used 
by  Akers  In  the  business  in  which  the  bond 
was  given.  It  is  the  general  rule  that  a  tax 
is  not  a  debt,  within  the  common  meaning 
of  that  term,  so  that  the  ordinary  remedies* 
for  the  collection  of  debts  may  be  applied  to 
it,  and  that,  where  a  special  remedy  for  the 
collection  of  a  tax  is  provided  by  statute, 
and  no  other  is  given  or  can  be  regarded 
as  permitted  by  it,  the  special  remedy  is 


exclusive.  Cooley,  Tax'n  15,  435;  25  Am. 
&  Eng.  Enc.  Law,  312.  But  that  rule  does 
not  apply  in  this  state,  where  the  pn^^erty 
owner  is  personally  liable  for  the  tax.  In 
Shaw  V.  Orr,  30  Iowa,  360,  It  was  said  that 
the  vendor  of  real  property  transferred  be- 
fore the  tax  became  a  lien  thereon,  as  be- 
tween himself  and  the  vendee,  was  not  re- 
leased from  liability  for  the  payment  of  the 
tax.  In  City  of  Dubuque  v.  Illinois  Cent  Ry. 
Co.,  39  Iowa,  60,  It  was  held  that  a  tax  as- 
sessed against  a  property  owner  on  account 
of  real  estate  "created  a  debt,  in  the  sense 
of  the  term  when  applied  to  a  liability  for 
the  payment  of  money,"  and  that  payment  of 
such  a  tax  might  be  enforced  by  an  ordinary 
action.  It  is  true  the  last  point  was  not 
directly  involved  in  the  case,  but  it  was 
carefully  considered  and  decided,  becaiise  it 
was  involved  in  other  cases,  and  had  been 
elalK>rately  discussed  in  argument  by  coun- 
sel concerned  in  those  -cases.  See,  also,  2 
Dill.  Mun.  Corp.  f  663.  Section  1  of  the  act 
under  consideration  provides  that  "there  shall 
be  assessed  against  every  person,  partnership 
or  corporation,  other  than  registered  phar- 
macists holding  permits,  engaged  In  selling 
or  keeping  with  intent  to  sell,  any  Intoxicat- 
ing liquors,  and  upon  any  real  property  and 
the  owner  thereof  within  or  wherein  Intoxi- 
cating liquors  are  sold,  ot  kept  with  intent 
to  sell  in  this  state,  a  tax  of  six  hundred 
dollars  per  annum.  All  such  taxes  shall  be 
a  perpetual  lien  upon  all  property  both  per- 
sonal and  real,  used  in  or  connected  with  the 
business."  Section  9  directs  the  board  of 
supervisors,  at  their  regnilar  meeting  in  Sep- 
tember, to  levy  the  tax  "against  each  person 
carrying  on  or  conducting  a  place  for  the 
sale  of  intoxicating  liquors  and  also  against 
the  real  property  and  the  owner  thereof  in 
which  or  upon  which  said  place  is  located." 
Section  11  provides  for  semiannual  payments, 
and  for  a  penalty  of  20  per  cent,  on  install- 
ments not  paid,  and  also  1  per  cent,  per 
month  until  paid.  The  assessment  is  to  be 
against  the  person  engaged  in  the  contem- 
plated business,  as  well  as  upon  the  real  prop- 
erty used  to  carry  it  on.  Section  12  provides 
for  the  sale  of  real  property  on  which  the 
taxes  assessed  have  become  a  lien,  and  sec- 
tion 13  is  as  follows:  "All  the  provisions  of 
law  now  or  hereafter  in  force  for  the  assess- 
ment, levy  and  collection  of  taxes  sliall  ap- 
ply to  and  govern  the  taxes  provided  for  by 
thiS  act,  except  as  herein  otherwise  provid- 
ed." The  act  makes  the  person  engaged  in 
the  bnsiness  to  which  it  refers  personally 
liable  for  the  paymmt  of  the  tax,  and,  in  ad- 
dition, provides  for  a  lien  upon  and  sale  of 
the  property  used  in  the  business  for  the 
same  purpose.  In  Smith  v.  Skow  (Iowa)  06 
N.  W.  894.  it  was  said  that  what  the  statute 
calls  a  "tax"  is  not  in  fact  a  tax,  within  the 
ordinary  meaning  of  that  word,  but  "In  real- 
ity a  charge  or  license  exacted  for  the  priv- 
ilege of  carrying  on  the  business."  We  con- 
clude that  the  tax  Is  a  charge  or  debt  which 
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nony  be  recovered  In  an  ordinary  action. 
The  theory  of  the  demurrers  was  that  the 
sureties  on  such  a  bond  as  that  In  suit  are 
not  liable  for  the  payment  of  the  tax,  and, 
tn  addition,  the  demurrer  of  ParsonB  denies 
the  liability  of  the  sureties  until  the  real 
property  subject  to  the  tax  Is  exhausted. 
The  petition  shows  that  the  real  property  Is 
subject  to  a  nu)rtgage  for  Its  full  value, 
which  Is  superior  to  the  tax,  and  that  nothing 
can  be  collected  from  that  property.  Smith 
T.  Skow,  supra.  It  is  objected  that  the  peti- 
tion does  not  show  that  the  tax  cannot  be 
collected  from  the  personal  property  used  in 
the  business,  nor  that  Akers  Is  Insolvoit  It 
is  sufficient  to  say,  in  response  to  that  objec- 
tion, that  it  was  not  presented  by  either  de- 
murrer. 

3.  The  only  question  remaining  for  our  de- 
termination is,  does  the  bond  in  suit  secure 
the  payment  of  the  tax  and  penalties  in  con- 
troversy? It  may  be  conceded  that  the  "dam- 
ages" referred  to  In  the  statute  and  In  the 
bond  do  not  include  the  tax,  but  merely  in- 
juries which  result  from  the  sale  of  intoxicat- 
ing liquors  upon  the  premises  which  were 
•coupled  by  Akers  for  the  purposes  of  his 
business;  but  we  are  of  the  opinion  that  the 
condition  of  the  bond  that  Akers  "shall  faith- 
fully obserre  all  the  provisions  of"  the  act 
under  consideration  made  the  sureties  on  the 
bond  liable  for  his  failure  to  pay  the  tax. 
Section  11  of  the  act  provides  that  "it  shall 
be  the  duty  of  every  person  against  whom 
«r  against  whose  property  taxes  as  provided 
in  this  act  have  been  assessed,  to  attend  at 
the  treasurer's  office  and  pay  the  same  in 
semiannxwl  installments,  on  or  before  the 
first  day  of  April  and  October  of  each  year." 
That  Akers  Old  not  do.  It  is  Insisted  that  the 
requirement  of  the  bond  that  Akers  "faith- 
fully obserre  an  flie  provisions  of  the  act" 
(Ud  not  require  him  to  pay  the  tax,  but  we 
do  not  think  the  claim  la  well  founded.  That 
condltloa  of  the  bond  was  Inserted  by  an- 
thority  of  the  statute,  which  requires  that  the 
bond  be  "condltloaed  upon  the  faithful  ob- 
servance" of  all  the  provisions  of  the  act 
AtDong  the  definitions  of  the  w<Mrd  "observe" 
are  the  following:  "To  take  notice  of  by  ap- 
propriate conduct;  to  conform  oa^a  action 
or  practice  to;  to  keep;  to  heed;  to  obey; 
to  comply  with."  The  word  was  used  in 
the  statute  to  require  the  person  who  engaged 
In  the  business  contemplated  by  It  to  obey 
it,  and  comply  with  all  Its  provisions,  Includ- 
ing the  payment  of  the  tax.  It  follows,  from 
what  we  have  said,  that  the  district  court 
erred  In  sustaining  each  of  the  demurrers, 
and  Its  judgment  is  reversed. 


FIRST  NAT.  BANK  OF  BROOKLYN,  NEW 

YORK,  V.  SLETTB  et  al. 
(Supreme  Cteurt  of  Minneiota.    Feb.  9.  1897.) 

NoNNBaOTIABI.E   IMSTBUMINT. 

An   iDBtrument   in    these   words:     "$1,678, 
Halatad,   Minn.,  July  20th.   1804.     For   value 


received,  we  promise  to  pay  to  the  order  of       , 
the  John  Good  Cordage  &  Machine  Compas;       I 
the  sum  of  sixteen  hundred  and  seventy-three 
dollars  as  follows:    Payable  by  New  \ort  ur 
Chicago    excbance.     $5(50,    Nov.    15th,    18&I; 
I&60,  Dec.  1st,   1894;    $560,  Dec.   IStb.   Itm.       < 
I  Without  interest,  if  paid  as  due:    if  not,  tbec 
I  legal  rate  from  date  until  paid,  — hdJ  not  ne- 
gotiable, for  it  is  not  payable  in  money,  but  by 
bills  of  exchange. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Norman  county: 
Frank  Ives,  Judge. 

Action  by  the  First  National  Bank  of  Brook- 
lyn against  K.  O.  Slette  and  others.  Verdict 
for  plaintiff.  Ftom  an  order  refusing  a  new 
trial,  defendants  appeal.    Revensed. 

Ciarmody  &  Leslie  (F.  H.  Peterson,  of  coun- 
sel), for  appellants.  Calkins  &  Sharpe.  for  le- 
spoBdent 

START,  a  J.  This  action  is  baaed  upon  an 
obligation,  which  is  substantially  In  xbeae 
words:  "$1,673.  Halstari,  Minn.,  July  :26th. 
1894.  For  value  received,  we  promise  to  pay 
to  the  order  of  the  John  Good  C<ordage  Ht  Ma- 
chine Company  the  sum  of  sixteen  bandied 
and  seventy-three  dollars,  as  follows:  Pay- 
able by  New  York  or  Chicago  exchange.  $ii6Li. 
Nov.  15th.  1894;  $560,  Dec.  1st,  1894;  $5tiU. 
Dec.  15th,  1894.  Without  hiterest,  if  paid  a« 
due;  if  not,  then  legal  rate  from  date  until 
paid."  The  only  question  on  this  appeal  is 
whether  this  Is  a  negotiable  instrument  under 
the  law  merchant.  It  is  absolutely  essential. 
In  order  to  constitute  a  promissory  note  under 
the  law  merchant,  that  the  promise  be  to  pav 
In  money.  If  this  Instrument  can  be  con- 
strued as  an  absolute  promise  to  pay  in  uK>ne.v 
$1,673,  with  exchange,  it  is  negotiable:  othtf- 
wlse,  not  Hastings  v.  Thompson,  54  Minn. 
184,  55  N.  W.  968.  The  case  of  Bradley  v. 
Lill,  4  Blss.  473.  Fed.  Cas.  Na  1,783,  is  the 
only  one  to  which  our  attention  has  been  call- 
ed, where  the  language  of  the  instrument  aras 
similar  to  the  one  under  consideration.  lu 
the  case  referred  to  the  note  was  made  in 
Chicago,  and  was  payable  at  New  York,  "in" 
exchange;  and  It  was  held  that  the  note  was 
negotiable,  upon  the  ground  that  the  promise 
was  to  pay  the  simi  named  in  the  note,  "with" 
exchange,  which  was  a  mere  incident  to  the 
debt  In  the  case  at  bar  the  note  la  not  pay- 
able at  any  particular  place,  and  the  prouu»> 
Is,  not  to  pay  a  given  number  of  dollars  in 
money  "with"— that  Is,  plus— the  current  rate 
of  exchange,  but  It  Is  to  pay  the  sum  named  in 
the  note  by  New  York  or  C>hicago  exchange. 
The  holder  of  this  instrument  cannot  deniaxnl 
In  payment  thereof  $1,673  In  money,  plus  the 
cost  of  exchange;  for  the  maker  is  not  boim  1 
to  discharge  his  obligation  except  by  means  of 
Inland  bills  on  New  York  or  Chicago.  Nor 
can  the  maker  tender  lu  payment  $1,673  in 
money,  with  ihc  cost  of  exchange;  for  his 
promise  Is  to  make  payment  by  inland  bilU:. 
which  he  must  purchase  in  the  market  The 
Instrument,  then.  Is  not  payable  in  money,  an.i 
is,  therefore,  not  a  promissoiy  note,  within  the 
law  merchant.  Easton  v.  Hyde,  13  Minn.  U.> 
(OIL  83);  Jones  v.  Fales,  4  Mass.  245;  Irvini> 
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r.  Lowiy,  14  Pet  283;  1  Daniel,  Neg.  Inst 
II  55,  56;  Tied.  Com.  Paper,  S  29;  1  Rand. 
:;om.  Paper,  I  90.  In  reaching  this  condu- 
iiou  we  have  not  been  unmindful  of  the  fact 
hat,  in  commercial  usage,  biUa  of  exchange 
ire  regarded  as  substitutes  for  money;  but 
his  usage  cannot  make  them  such.  Order  re- 
rersed,  and  a  new  trial  granted. 


PELICAN  RIVER  MILLING  00.  T. 

MAURIN  et  aL 

Supreme  Oonrt  of  Minnesota.    Feb.  9,  1897.) 

SzEccTiox  Balk— ImuNcnox— Claims  of  Tbihd 

Paktt. 

In  an  action  to  enjoin  an  execution  sale  of 
eal  estate,  when  it  appears  from  the  allega- 
ions  iu  the  complaint  that  the  plaintiff  is  in 
lO^scsMon  of  the  property,  of  which  he  claims 
o  be  the  leea!  owner,  and,  by  his  admission, 
bat  the  legal  title  under  which  he  claims  own- 
rsiiip  is  of  record,  and  claims  it  to  be  superior 

0  any  that  can  be  acquired  by  a  purchaser  at 
be  sale,  and  the  grayamen  of  the  complaint  is 
hat,  by  reason  of  such  threatened  sale,  insur- 
Dce  has  been,  and  other  insurance  will  be, 
anceled,  a  temporary  injunction  to  restrain 
uch  sale  is  properly  refused. 

(Syllabus  by  the  Court.) 

Appeal  from  diErtrict  court,  Otter  Tall  coun- 
y;    L.  L.  Baxter,  Judge. 

Action  by  tbe  Pelican  River  Milling  Com- 
any  against  Marcus  Maurin  and  others, 
^om  an  order  denying  a  temporary  Injunc- 
loo,  plaintiff  appeals.     Affirmed. 

Parsons  &  Brown,  for  appellant.  Honpt  & 
taster,  for  respondents. 

BUCK,  J.  On  July  5,  18K5,  Marcus  Mau- 
La  and  Peter  Maurin,  two  of  these  defend- 
nts,  recoTered  a  Judgment  against  Cbarlea 
.eistilxow  and  his  wife,  Augusta  Leistilcow, 

1  the  sum  of  $1,021.25,  upon  a  prior  indebt- 
dness;  and  thereupon  execution  was  duly 
isued  to  the  defendant  Billings,  as  sheriff  of 
>ttcr  Tall  county,  wherein  the  premises  de- 
?ribed  in  the  complaint  are  situate,  'and  up- 
n  which  premises  said  sheriff  levied  said 
xor-ution,  and  advertised  the  same  to  l>e  sold 
n  the  15th  day  of  February,  1896.    Previous 

>  the  entry  ot  said  judgment,  Leistlkow, 
-ho  owned  said  premises,  conveyed  the  same 

>  the  plaintiflC,  the  Pelican  River  Milling 
ompany;  and  at  the  time  of  the  entry  ot 
iid  Judgment  It  was  in  possession  of  and 
sing  said  premises  as  a  mill  site,  and  had  a 
listmlU  thereon,  wherein  It  was  engaged  in 
le  manufacture  of  flour,  and  upon  which 
remises  there  was  an  unpaid  mortgage  of 
15,000,  containing  a  provision  that  the  prem- 
es  should  be  kept  Insured  for  the  benefit  of 
le  mortgagee  in  the  sum  of  $10,000,  and  iu 
ise  of  default  thereof  the  mortgagee  was 
jtborized  to  foreclose  said  mortgage.  After 
le  making  of  said  levy,  the  insurance  com- 
iny  canceled  $3,000  insurance  upon  said 
lill,  by  reason  of  said  levy,  and  plaintiff  al- 
gtts  that  the  remaining  insurance  will  be 
>ee<lily  cant.-died  unless  the  defeudauUi  are 


reotralned  from  making  said  sale  of  soch 
property.  Plalntur  alleges  that  the  levy  waa 
unwarranted,  end  that.  If  such  sale  is  made, 
the  injury  and  loss  to  plaintiff  will  be  mious 
and  irreparable,  and  that  it  will  be  unable 
to  be  compensated  In  damages,  and  prays  for 
a  perpetual  injunction  restraining  the  sale  of 
said  premises. 

The  plaintiff.  In  its  complaint,  alleges  that 
It  is  the  owner  in  fee  of  said  premises,  and 
that  such  title  is  superior  to  that  of  the  Judg- 
ment debtors  mentioned  in  the  oomi^tnt, 
who,  it  alleges,  have  na  title  whatever  to 
said  premises.  It  also  a^^ears  by  the  admis- 
sions of  plaiutifT  that  It  haa  the  legal  record 
title  to  said  premisea.  It  does  not  appear 
that  tbe  respondents  have  committed  any  act 
tending  to  interfere  with  or  disturb  the  busi- 
ness of  the  appellant  In  the  use  or  enjoy- 
ment of  Its  property,  and  being  in  possession 
of  such  property,  and  claiming  title  thereto, 
it  is  notice  to  the  world  of  its  rights.  No 
fraud  is  alleged,  and  It  does  not  ^pear  in 
what  way  Its  title  will  be  (douded  by  such 
sale.  In  fact,  the  gravamen  of  the  complaint 
is  that  a  certain  Insiutunce  company  has  can- 
celed an  Insurance  policy  upon  the  premises, 
and  other  Insurance  upon  the  premises  will 
be  speedily  cancried  unless  tbe  relief  prayed 
for  Is  granted.  We  think  that  the  complaint 
fails  to  show  any  ground  for  the  interposi- 
tion of  a  court  of  equity.  Bee  Wilcox  v. 
Walker  (Mo.  Sup.)  7  8.  W.  115.  The  order 
denying  the  motion  for  a  temporary  Injunc- 
tion is  therefore  affirmed. 


BURAU  V.  GREAT  NORTHERN  RY.  00. 
(Supreme  Court  of  Minnesota.    Feb.  9,  1897.) 
AccrDEST  AT  Cbossiso  —  CoNTRiBUTOBT  Nseu- 

OENCB. 

Evidence  considered,  and  htU,  that  the 
trial  court  was  justified  in  ordering  judgment 
for  the  defendant  notwitb standing  the  verdict, 
for  the  reason  that  it  conclnsively  shows  that 
the  deceased,  for  whose  killing  by  the  defend- 
ant's railway  train  at  a  highway  crossing  this 
action  was  brought,  was  guilty  of  contributory 
negligence. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Clay  county; 
D.  B.  Searle,  Judge. 

Action  by  Edward  Burau,  administrator  of 
Edward  R.  Burau,  deceased,  against  the 
Great  Northern  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

F.  D.  Larrabee,  for  appellant.  M.  D. 
Greyer  and  C.  Wellington,  (or  respondent. 

START,  O.  J.  About  midnight  of  Decem- 
ber 22,  1895,  the  plaintiff's  Intestate,  while 
driving.  In  an  open  buggy  drawn  by  a  pair 
of  horses,  along  a  public  highway  which 
crosses  the  defendant's  railway  tracks  near 
Carlisle,  this  state,  was  struck  and  killed 
by  one  of  the  defendant's  passenger  trains, 
and  this  action  was  brought  to  recover  dam- 
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ages  for  bis  death.  Verdict  for  the  plaintiff 
for  $5,000,  but  the  trial  court,  on  motion  of 
the  defendant,  ordered  judgment  for  it,  not- 
withstanding the  verdict,  pursuant  to  Gen. 
Laws  1895,  c.  S20,  upon  the  ground  that  it 
conclnsiTely  appeared  from  the  undisputed 
evidence  that  the  deceased  was  guilty  of  con- 
tributory negligence.  Judgment  was  so  en- 
tered, from  which  the  plaintiff  appealed. 

The  evidence  would  sustain  a  finding  that 
the  defendant  was  negligent  in  not  giving; 
any  signal  of  the  approach  of  the  train  to  the 
highway  crossing,  ^d  the  only  question  here 
for  review  is  wheTber  the  undisputed  evi- 
dence so  clearly  establishes  the  contributory 
negligence  of  the  deceased  as  to  justify  the 
trial  court  in  so  holding  as  a  matter  of  law. 
The  evidence  in  this  case  justifies  no  other 
conclusion  than  that  the  deceased  might 
have  avoided  the  collision  by  the  exercise  of 
ordinary  care.  He  was  familiar  with  this 
railway  crossing,  having  driven  over  It  a 
number  of  times.  Westerly  from,  and  com- 
mencing near,  the  crossing,  was  a  cut  6  feet 
in  depth  in  the  deepest  part  thereof.  Tho 
center  of  the  headlight  of  the  locomotive 
drawing  the  train  in  question  was  10  feet 
1%  inches  from  the  top  of  the  rail,  and  the 
diameter  of  the  headlight  was  22Vi  inches. 
The  headlight  and  the  lights  from  the  car 
windows  of  the  train  could  be  seen,  when 
passing  through  the  cut,  at  any  point  along 
the  highway,  by  a  person  seated  in  a  buggy, 
for  a  distance  of  132  feet  southerly  from  the 
crossing,  the  direction  whence  the  deceased 
was  approaching  the  crossing,  at  the  time  of 
the  accident.  These  facts  are  established  by 
undisputed  evidence  which  seems  to  be  en- 
tirely trustworthy.  The  deceased  linew  the 
location,  and  that  he  was  approaching  a 
place  of  danger;  and  It  is  obvious  that,  if 
he  had  been  careful  and  vigilant  in  looking 
out  for  the  approaching  train,  he  must  have 
discovered  it  in  time  to  have  avoided  it. 
Judgment  affirmed. 


MEMORANDUM  DECISIONS. 


STATE  ex  rei.  DAHLMAN  v.  PIPER,  Sec- 
retary  of    State. 

(Supreme  Court  of  Nebraslca.    Dec.  16,  1886.) 
ELBCrroNs— Certijicatb  of  Momin'atiox. 
The  decision  in  this  case  is  ruled  by  State 

T.  Piper  (decided  herewith)  69  N.  W.  378. 
(Syllaboa  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
James  6.  Dahhuan,  for  a  writ  of  mandamus 
aeainst  Joel  A.  Piper,  secretary  of  state.  De- 
nied. 

Robert  Wheeler,  Fredericlc  Sb^herd,  and 
Bane  &  Altschnler,  for  relator.  John  H.  Ames, 
for  defendant. 

NORVAL,  J.  This  was  an  application  for 
mandamns  against  the  secretary  of  state  to 
determine  the  validity  of  the  nomination  of  R. 


S.  Prondfit,  and  the  right  to  liave  his  name- 
printed  npon  the  official  ballot  as  the  nominee 
of  the  Democratic  paity  for  congress  in  the 
Fifth  congressional  district  in  this  state.  Two 
certificates  ot  nomination  of  candidates  f'>r 
said  office  were  filed  with  the  secretary  of  state, 
both  npon  their  face  in  apparent  confonnitj 
witi)  the  requirements  of  the  election  law,  acu 
each  purporting  to  be  a  certificate  of  nominatic:. 
by  the  Democratic  party  of  that  congressional 
district,  in  one  of  which  R.  D.  Sontherland  wa« 
named  as  the  candidate,  and  in  the  other  oertiii- 
cate  R.  S.  Froudfit  was  stated  to  be  the  aoia:- 
nee.  The  respondent  overruled  the  objectiou-^ 
filed  to  the  last-named  certificate.  The  fact> 
and  the  questions  involved  are  identical  with 
those  in  State  v.  Piper  (decided  herewith)  Utf 
N.  W.  378,  and  following  the  decision  therein, 
the  writ  must  be  denied.    Writ  denied. 

IRVINE  and  RYAN,  CO.,  not  sittlDC 


(Supreme    Coart    o! 


Appeal  from   district 
E.  E.  Cooiey.  Judge. 


BARLB   V.    BRINK. 
Iowa.     Dec.  12,  1896.) 

court,  Allamakee  cor.nty:  ^.  ^.  ^^>.--.w.  -—-»«. 
Plaintiff,  a  creditor  of  John  Harris,  deceased, 
brings  this  action  to  set  aside  a  conveyance  of 
certain  real  estate  made  by  deceased  to  the  de- 
fendant, and  to  charge  said  real  estate  with 
said  indebtedness.  Plaintiff's  petition  vras  dis- 
missed, and  judgment  for  costs  rendered  againf^t 
him,  from  which  he  appeals.  Reversed.  Stil- 
weU  &  Stewart,  for  appellant  M.  B.  Hendrick. 
for  appellee. 

GIVEN,  J.  1.  Except  aa  to  the  question  of 
the  alleged  indebtedness  of  John  Harris  tc- 
the  plaintiff,  and  appellee's  Imowledge  thereof, 
the  issues  and  facts  in  this  case  are  the  same 
as  in  tlie  case  of  Harris  v.  This  Appellee  (de- 
cided at  the  special  session  Dec.  9,  1896)  69 
N.  W.  684.  We  are  in  no  doubt  but  that  the 
estate  of  John  Harris  is  indebted  to  the  plain- 
tiff upon  the  promissory  note  for  $100  set  oat. 
as  alleged,  and  that  defendant  knew  of  that  in- 
debtedness when  she  received  the  deed  in  qnes- 
tion.  For  the  reasons  given  in  the  case  of 
Harris  v.  This  Apreilee  we  conclude  that  the 
decree  of  the  district  court  should  be  reversed. 
The  case  will  be  remanded  for  decree  in  coo- 
formity  with  this  opinion.    Reversed. 


JDDKINS  V.  GUILBBRT  et  aL  (Supreme 
Court  of  Iowa.  Dec.  12,  1896.)  Appeal  from 
superior  court,  Keokuk  county;  Joseph  C 
Burk,  Judge.  Milton  Remley  and  Daniel  F. 
Miller,  Jr.,  for  appellants.  John  E.  Craig. 
James  O.  Davis,  and  A.  Hollingsworth,  for  ap- 
pellee. 

GIVEN,  J.  1.  Plaintiff,  a  graduate  of  the 
College  of  Physicians  and  Surgeons  of  Keoknk. 
Iowa,  prays  that  a  writ  of  mandamus  issne 
commanding  tiie  defendant  to  issue  to  him  the 
certificate  as  provided  for  in  section  1,  c.  104. 
Acts  21st  Gen.  Assem.  The  proceedings  had 
in  this  case  are  the  same  as  those  had  in  the 
case  of  Said  College  v.  These  Defendants  (de- 
cided at  the  present  fDec,  1896]  special  ses- 
sion) 69  N.  W.  453,  and  the  qnestions  presente'l 
on  Uiis  appeal  are  the  same  as  those  presentcvl 
and  passed  upon  in  that.  For  reasons  given 
in  that  opinion,  the  judgment  of  the  snperi'^r 
court  in  this  case  is  reversed. 


PHILADELPHIA  MORTGAGE  &  TRUST 
CO.  V.  STUART  et  al.  (Supreme  Court  of  Iowa. 
Jan.  20,  1897.)  Appeal  from  district  court. 
Pottawattamie  county;  A.  B.  Thomell,  Jadgt-. 
Action  for  forecIosu>-e  of  mortgage,  in  which 
personal  judgment  was  asked  and  obtained 
against  defendants  Stuart  and  Wind,  and  they 
appeal.  J.  J.  Stewart,  for  appellants.  Whar- 
ton &  Baird,  for  appellee. 

LADD,  J.  The  defendant  Johnson  execute.! 
the    mortgage    upon    which    plaintiff    obtained 
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judgment,  and  thereafter,  September  80,  1889, 
conveyed  the  mortKaged  premises  to  the  de- 
fendants Stuart  and  Wind.  The  deed  contained 
this  ciause:  "Subject,  however,  to  a  mortgage 
civen  to  the  Philadelphia  Mortgage  &  Trust 
Company  of  Philadelphia,  Pennsylvania,  for 
three  thousand  dollars,  and  interest,  which  the 
Rrantees  hereby  assume  and  agree  to  pay." 
In  their  cross  petition,  filed  February  18.  1^5, 
the  defendants  ask  that  such  deed  be  reformed 
by  striking  therefrom  the  clause  quoted,  as 
having  been  placed  therein  by  fraud.  The  an- 
swer filed  by  plaintiff  denies  this,  and  the  issue 
of  fact  thus  presented  is  the  only  question  for 
determination  No  useful  purpose  will  be  serv- 
ed by  a  discussion  of  the  evidence.  It  is  suffi- 
cient to  say  that,  after  carefully  reading  it  and 
examining  the  authorities  cited,  we  conclude 
the  judgment  of  the  district  court  was  fully 
warranted  thereby,  and  that  it  should  be  affirm- 
ed. 


BURGESS,  Appellant,  t.  ISHERWOOD, 
Appellee.  (Supreme  Court  of  Michigan.  Dec. 
18,  1896.)  Error  to  circuit  court,  Kalamazoo 
county;  Geoi(,e  M.  Buck,  Judge.  Action  of 
trover  by  Charles  E.  Burgess  against  John  Ish- 
erwood.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed.  William  A.  Lnby,  for 
appellant.    E.  M.  Irish,  for  appellee. 

HOOKER,  J.  The  facts  of  this  case  will  be 
found  stated  in  the  report  of  the  former  hearing 
in  this  court  in  101  Mich.  319,  68  N.  W.  602. 
Counsel  for  the  appellant  states  in  bis  brief 
that  the  testimony  was  the  sam^  upon  both 
trials.  Upon  the  last  trial,  the  court  submitted 
the  case  to  the  jury,  and  a  verdict  for  the  de- 
fendant was  returned.  All  assignments  of  er- 
ror relate  to  the  charge  or  refusal  to  give  re- 
quests. After  examination,  we  are  satisfied 
that  the. cause  was  submitted  to  the  Jury  in  ac- 
cordance with  the  views  expressed  in  our  foi^ 
mer  opinion.  It  is  unnecessary  to  discuss  the 
several  assignments  of  error  (of  which  tliere 
are  many)  to  show  wherein  they  are  not  meri- 
torious. They  raise  no  law  questions  of  inter- 
est, and  the  subject  is  sufficiently  covered  by 
onr  former  opinion.  The  judgment  is  affirmed. 
The  other  justices  concurred. 


VAN  HOUTEN  t.  METROPOLITAN 
FvIFB  INS.  CO.  (Supreme  Court  of  Michigan. 
Dec.  9  1896.)  Error  to  circuit  court,  Kent  coun- 
ty; William  E.  Grove,  Judge.  Action  by 
Anna  Van  Houten,  administratrix  of  the  estate 
of  Adrian  Van  Houten,  deceased,  on  a  life  in- 
surance policy,  against  the  Metropolitan  Life 
Insurance  Company.  There  was  a  judgment 
in  favor  of  plaintiff,  and  defendant  brings  error. 
Affirmed.  Fletcher  &  Nanty,  for  appellant. 
G.  H.  Albers  (C  O.  Smedley,  of  counsel),  for 
appellee. 

PER  CURIAM.  This  case  is  ruled  by  Van 
Houten  v.  Insurance  Co.  (Mich.)  68  N.  W.  982, 
in  which  an  opinion  was  filed  November  17, 
1896.    The  judgment  is  affirmed. 


WHITAKBR,  Appellee,  v.  WHITAKER, 
Appellant  (Supreme  Court  of  Michigan.  Dec. 
18,  1896.)  Appeal  from  circuit  court,  Wayne 
county,  in  chanceryj  Edward  D.  Kinne,  Judge. 
Bill  by  Byron  Whitaker  against  Gertrude  E. 
Whitaker  for  divorce.  From  a  decree  in  favor 
of  complainant,  defendant  appeals.  Affirmed. 
Gray  &  Gray  (A.  Howell,  of  counsel),  for  appel- 
lant. Dickinson,  Thurber  &  Stevenson,  for  ap- 
pellee. 

HOOKER,  J.  The  defendant  has  appealed 
from  A  decree  granting  to  the  complainant  di- 


vorce from  the  bonds  of  matrimony  upon  the 
ground  of  extreme  cruelty,  alleged  to  consist  of 
refusal  of  cohabitition.  No  legal  question  of 
interest  or  importance  is  involved,  and  it  is 
unnecessary  to  discuss  the  testimony  or  facts 
thought  to  be  established.  The  testimony  was 
taken  in  open  court,  and  we  find  nothing  to  in- 
dicate that  the  circuit  judge's  conclusions  were 
not  fully  warranted,  snd  his  decree  a  just  one. 
It  is  therefore  affi'-med,  and,  in  addition  to 
the  sum  heretofore  allowed  for  costs  and  so- 
licitor's fee,  it  is  decreed  that  she  be  allowed 
the  further  sum  of  $3()0  for  her  siipport  and 
maintenance  pending  proceedings.  The  other 
justices  concurred. 


CAPITAL  NAT  BANK  OP  LINCOLN 
et  al.  V.  FIRST  NAT.  BANK  OF   CADIZ. 

i Supreme  Court  of  Nebraska.  Dec.  2,  1896.) 
Srror  to  district  court,  Lancaster  county: 
Strode,  Judge.  Aedon  by  the  First  National 
Bank  of  Cadiz  against  the  Capital  National 
Bank  of  Lincoln  and  Kent  K.  Hayden,  receiv- 
er. Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed.  Cobb  &  Harvey  and 
G.  M.  Lambertson,  for  plaintiffs  in  error. 
Pound  &  Burr,  for  defendant  in  error. 

RTAN,  C.  This  case  is  of  the  same  general 
nature  as  Hayden  v.  Bank  (Neb.)  69  N.  W.  115. 
It  was  submitted  upon  the  same  argument,  and, 
governed  by  the  result  reached  in  that  case, 
this  is  affirmed.    Affirmed. 


COLDWATER  NAT.  BANK  T.  MAGOON 
et  al.  (Supreme  Court  of  Nebraska.  Dec.  2, 
1896.)  Appeal  from  district  court,  Lancaster 
county;  Hall,  Judge.  Action  by  Charles  m. 
Magoon  and  others  against  the  Coldwater  Na- 
tional Bank.  Judgnrent  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed.  Chas.  B.  Magoon 
and  Cobb  &  Harvey,  for  appellants.  Pound  & 
Burr,  for  appellee. 

RYAN,  C.  This  case  involves  the  same  ques- 
tion decided  in  Ha}aen  v.  Bank  (Neb.)  69  N. 
W.  115,  and,  following  the  determination  of 
that  case,  is  affirmed.    Affirmed. 


HAYDEN  V.  GENESEE  FRUIT  CO.  (Su- 
preme Court  of  Nebiaska.  Dec.  2,  1896J  Er- 
ror to  district  court,  Lancaster  county;  Strode, 
Judge.  Action  by  the  Genesee  Fruit  Company 
against  Kent  K.  Hayden,  receiver  of  the  Capi- 
tal National  Bank  of  Lincoln.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed. 
Cobb  &  Harvey,  for  plaintiff  in  error.  Mockett. 
Rainbolt  &  Polk,  for  defendant  in  error. 

RYAN,  C.  Governed  by  the  result  reacheil 
In  Hayden  v.  Bank  (Neb.)  69  N.  W.  115,  with 
which  it  was  argued,  the  judgment  of  the  dis- 
trict court  in  this  case  is  affirmed.    Affirmed. 


HAYDEN  V.  SAMUEL  CUPPLES  WOOD- 
ENWARE  CO.  (Supieme  Court  of  Nebraska. 
Dec.  2,  1896.)  Error  to  district  court,  Lancas- 
ter county;  Strode,  Judge.  Action  by  the 
Samuel  Cupples  Woodenware  Company  against 
Kent  K.  Hayden,  receiver  of  the  Capital  Na- 
tional Bank  of  Lincoln.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed.  Cobb 
&  Harvey,  for  plaintiff  in  error.  Mockett,  Rain- 
t>olt  &  Polk,  for  defendant  in  error. 

RYAN,  C.  In  conformity  with  the  view  ex- 
pressed in  Hayden  v.  Bank  (Neb.)  69  N.  W. 
115,  which  is  necessarily  determinative  of  the 
result  of  this  case,  the  judgment  of  the  district 
court  is  affirmed.    Affirmed. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead." 
Of  wife,  see  "Hasbaod  and  Wife." 

ABATEMENT  AND  REVIVAL 

SnrriTal  of  action  after  death  of  serrant,  see 
"Death." 

Pending  an  action  on  a  note  where  judftment 
is  recovered  in  another  state,  it  is  a  bar  to  the 
fnrther  prosecntion  of  the  action. — Swedish- 
American  Nat.  Bank  t.  Dickinson  Co.  (N.  D.) 
4S5. 

Death  Of  plaintiff  pending  suit  for  wrongful 
attachment  will  not  prerent  the  recorery  of  ex- 
emplary damages  by  Itis  administrator. — Union 
Mill  Co.  T.  Prenzler  (Iowa)  876. 

ABSENCE. 

Of    witness   as    ground    for    continnanest  sec 
"Criminal  Law.^' 

ABSTRACTS. 

Of  record  on  appeal,  see  "Appeal  and  Brror." 


ABUTTING  OWNERS. 

public  improTCi 
rations." 

ACCIDENT. 


ARsessment  for  public  improTcments,  acs  "Mn- 
nicipal  Corporations." 


See    "Carriers";     "Negligence";    "Railroads"; 

"Street  Railroads." 
At  crossing,  see  "Railroads." 
Kxcnsable  homicide,  see  "Homicide." 

ACCIDENT  INSURANCE. 

See  "Insurance." 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See,  also,  "Compromise  and  Settlement";  "Pay- 
ment";   "Release." 

A  claim  of  damages  for  fraud  held  not  to  have 
been  compromised.— Stoney  Creek  Woolen  Co. 
r.  Smailey  (Mich.)  722. 

ACKNOWLEDGMENT. 

Of  adTerse  possession,  see   "Adyerse  Posses- 
sion." 

An  acknowledr;ment  of  a  mortgage  by  a  no- 
tary who  is  a  gtockiiolder  in  a  bank  which  is  a 
beneSciary  nnder  the  mortgage  is  Toid,  and  the 
record  of  the  mortgage  does  not  impart  notice 
of  a  lien.— Smith  t.  Clark  (Iowa)  1011. 


Evidence,  to  impeach  a  certificate  for  fraad, 
must  be  clear  and  convincing. — Saginaw 
Building  ft  Loan  Ass'n  ▼.  Tennant  (>Iich.) 
1118. 

ACTION. 

See,  also,  "Appearance";  "Ontinuance";  "Dis- 
missal   and    Nonauit";    "Limitation    of    Ac- 
tions";   "Venue." 
Against  attorney,  see  "Attorney  and  Client." 

officers  of  corporation,  see  "Corporations." 

town,  see  "Towns." 

By  assignee,  see  "Assignments." 

By  guardian,  see  "Guardian  and  Ward." 

For  alienating  wife's  affections,  see  "Husband 

and  Wife." 
For  assault  and  battery,  see  "Assault  and  Bat- 
tery." 
For  breach  of  warranty,  see  "Sales." 
For  injuries  to  passenger,  see  "Carriers." 

to  servant,  see  "Master  and  Servant." 

For  negligence,  see  "Negligence." 
For  price  of  goods,  see  "Sales." 
For  rent,  see  "Landlord  and  Tenant." 
On  bills  and  notes,  see  "Bills  and  Notes." 
On  contract,  see  "Contracts." 
On-  policy,  see  "Insurance." 
Particular  actions,  see  "Assault  and  Battery"; 
"Assumpsit,     Action     of";       "Attachment": 
"Breach  of  Marriage  Promise";    "Creditors' 
Suit";    "Death";    "Divorce";    "Forcible  En- 
try and  Detainer";  "Garnishment";  "Injunc- 
tion";   "Interpleader";    "I.ibel  and  Slander"; 
"Malicioos       Prosecution";       "Mandamus"; 
^oney  Received";    "Quietiug  TStle";    "Quo 
'Replevin   ;    "Specific  Perform- 


"Trover  and  Conversion" 


Warranto"; 
anee";  "TreBpass''. 
"Work  and  Labor." 

Pendency  of  other  action,  see  "Abatement  and 
Revival." 

To  enforce  stockholders'  liability,  sec  "Corpo- 
rations." 

To     set     aside     fraudulent     conveyance,     see 
"Fraudulent  Conveyances." 

An  action  by  a  passenger  to  recover  from  a  car- 
rier for  maltreatment  is  In  tort,  and  not  for 
breach  of  contract.— McKeon  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Wis.)  175. 

Plaintiff  holding  goods  on  commission  had  such 
an  interest  therein  that  he  could  sue  for  their 
loss  through  negligence.— Allen  v.  Barrett  (Iowa) 

Defendant,  by  going  to  trial,  held  to  waive  the 
objection  that  complainant's  remedy  was  at 
law.— Detroit  Motor  Co.  v.  Third  Nat.  Bank 
(Mich.)  726. 

The  consolidation  of  motions,  by  one  judg- 
ment creditor,  to  have  the  proceeds  of  execu- 
tions issued  by  others  applied  on  movant's  judg- 
ment, hdd  proper.— Marks  v.  Auerbach  (Wis.) 
1001. 


ACTS. 


See  "Statutes." 


ADEQUATE  REMEDY  AT  LAW^ 

Objection  first  raised  on  appeal,  see  "Appeal 
and  Error." 
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ADJOURNMENT. 

See  "Continuance." 

ADMINISTRATION. 

See  "Bzecutors  and  AdmiDlstratorB." 

ADMISSIONS. 

Aa  eridence,  see  "Evidence," 

ADULTERY. 

The  marriage  of  a  man  after  committing  the 
offense  of  adultery  does  not  bar  his  prosecution, 
under  the  statute,  on  complaint  of  the  husband 
of  the  woman.— State  t.  Oden  (Iowa)  270. 

ADVERSE  CLAIM. 

See  "Quieting  TlUe." 

ADVERSE  POSSESSION. 

See,  also,  "Limitation  of  Actions." 
Highways  by  prescription,  see  "Highways." 

As  between  parent  and  child,  possession  of 
land  of  one  by  the  other  is  presumed  not  to  be 
adverse.— O'Boyle  t.  McHugh  (Minn.)  37. 

Good  faith  is  not  essential  to  the  acquiring  of 
ownership  by  adverse  posj<p8sion  under  the  stat- 
ute.— Lampmau  v.   Van  Alstyne  (Wis.)  171. 

One  claiming  adverse  iMssesiiion  by  himself  and 
his  predecessors  must  show  such  transfer  of  pos- 
session as  will  enable  him  to  tack  the  previous 
possession  to  his  own.— Ryan  v.  Schwartz  (Wis.) 
178.  . 

One  claiming  by  adverse  possession  must  show 
that  it  has  been  continuously  adverse  for  the  req- 
uisite period.— Ryan  v.  Schwartz  (Wis.)  178. 

An  acknowledgment  by  one  holding  title  by 
adverse  possession  of  the  former  owner's  title 
by  accenting  a  lease  is  competent  evidence  to 
prove  his  possession  not  adverse.— ^age  v. 
Rndnick  (Minn.)  1096. 

An  acknowledgment  by  one  holding  title  by 
adverse  possession  of  the  former  owner's  title 
■except  by  deed  will  not  divest  his  title. — Sage 
<r.  Rudnick  (Minn.)  1096. 

Eividence  held  to  justify  a  finding  that  posses- 
sion by  plaintiff-  of  the  lands  of  her  children  was 
not  adverse. — O'Boyle  v.  McHugh  (Minn.)  37. 

Evidence  on  the  question  of  adverse  possession 
considered.— Lampman    v.    Van    Alstyne    (Wis.) 

Proof  of  all  the  elements  required  by  the  stat- 
ute will  establish  adverse  possession,  regardless 
of  the  requirements  of  the  common  law. — Lamp- 
man  V.  A  an  Alstyne  (Wis.)  171. 

Evidence  held  not  to  show  color  of  title  on  which 
to  base  adverse  possession. — Laraway  t.  Zenor 
(Iowa)  41& 

A  finding  that,  when  plaintiffs  grantor  enter- 
'ed  into  adverse  possession,  the  owner  of  the 
land  was  not  insane,  held  sustained  by  the  evi- 
dence.—Kelly  V.  Gallup  (Minn.)  812. 

Instructions  as  to  rcHjuisites  of  adverse  pos- 
session held  not  erroneous. — Lanipman  v.  van 
Alstyne  (Wis.)  171. 

AFFIDAVITS. 

For  attachment,  see  "Attachment." 

For  publication  of  summons,  see  "Process." 

To  impeach  verdict,  see  "Trial." 

AFTER-ACQUIRED  PROPERTY. 

Effect  of  mortgage,  see  "Chattel  Mortgages." 


AGENCY. 

See  "Principal  and  Agent" 

ALCOHOLIC  LIQUORS. 

See  "Intoxicating  Liquors." 

ALIENATING  AFFECTIONS. 

See  "Husband  and  Wife." 

ALIENATION. 

Suspenaion  of  power,  see  "WilU." 

ALIENS. 

Right  to  take  title  by  descent,  effect  of  trea- 
ties, see  "Treaties." 


ALIMONY. 


See  "Divorce." 


ALTERATION. 

Of    boundaries    of    district,  see  "Sdioola    tad 
School  Districts." 

ALTERATION  OF  INSTRUMENTS. 

Release  of  surety,  see  "Principal  and  Sarety." 

AMENDMENT. 

Of  assignments  of  error,  see  "Appeal  and  Er 

ror." 
Of  bill  of  exceptions,  see  "Exceptioiia»  Bill  df." 
Of  pleading,  see  "Pleading." 
Of  statute,  see  "Statutes." 
Of  verdict,  see  "Trial." 


ANIMALS. 

e,  see  "Larcei 
ner,  see  "Can 

ANSWER. 


Larceny  of  cattle^  see  "Larceny." 
Shipment  by  earner,  see  "Carriers." 


See  "Pleading." 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife." 

APPEAL  AND  ERROR. 

See,  also,  "Certiorari":    "E-xceptiona,  Bill  of: 

"New  Trial." 
Costa  on  appeal,  see  "Costs." 
From   order   ot   condemnation,  see   *nBmiDetit 

Domain." 
Harmless    error  In  refusing    amendment,  see 

"Pleading." 
In  criminal  oases,  see  "Criminal  Law.** 

J«rtsdlctlon. 

The  supreme  court  cannot  assume  Joriadie- 
tion  by  consent. — Waterman  v.  Bailer  (Mich.) 
1100. 

Where  plaintiff  moves  for  Judgment  notwith- 
standing the  verdict,  or  for  a  new  trial,  and 
the  new  trial  is  granted  and  the  indgment  is 
denied,  no  appeal  lies.— St.  Anthony  Falls  Bank 
V.  Graham  (Minn.)  1077. 

Jurisdiction  of  supreme  court  after  judgment 
and  remittitur  filed  in  lower  court  determined. 
— Rud  V.  Board  ot  Com'ra  ot  Piwe  County 
(Minn.)  886. 
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Oa  appeal  by  the  garnishee  from  a  Jastice,  the 
unoant  in  controrersy,  in  determining  the  jnris- 
liction  of  the  supreme  court,  is  the  amount  .of 
the  judgment  recovered  in  the  justice  court 
aKuiust  the  principal  debtor. — Mayo  t.  Hansen 
(Wis.)  344. 

To  determine  whether  the  district  court  has 
jurisdiction  of  an  appeal  from  a  justice,  the 
tranBcript  only  must  be  considered. — Bates  v. 
Phoenix  Pub.  Co.  (Neb.)  305. 

—  Appealable  Jndsmenta  and  orders. 

An  order  for  the  examination  of  defendant  in 
supplementary  proceedings  in  aid  of  execution 
Is  a  final  order,  and  appealable. — Clarke  v.  Ne- 
braska Nat  Bank  (Neb.)  104. 

Circuit  court's  decision  in  proceeding  of  ha- 
beas corpus  is  a  final  oj'der  affecting  a  snbstan- 
Ual  right.— In  re  Hammill  (Sj.  D.)  677. 

An  order  striking  out  an  amendment  hM 
appealable  (Code,  {  3164)  as  affecting  a  sub- 
stantial right— Kay  v.  Pmden  (Iowa)  1137. 

An  order  for  a  change  of  renne  is  not  ap- 
pealable.— Kay  V.  Pruden  (Iowa)  1137. 

An  order  denying  a  motion  to  set  aside  the 
report  of  commissioners  in  condemnation  pro- 
eeedings  is  not  appealable. — Fletcher  v.  Oii- 
cago,  St  P.,  M.  &  O.  Ry.  Co.  (Minn.)  1085. 

An  order  refusing  to  compel  plaintiff  to  elect 
between  causes  of  action  is  not  appealable. — 
MUbaaer  r.  Schotten  (Wis.)  984. 

A  finding  without  judgment  in  a  summary 
prosecution  for  contempt  held  not  a  final  order 
which  will  be  reviewed.  —  Blodgett  v.  State 
(Neb.)  751. 

Appeal  htid  not  to  lie  from  order  refusing  de- 
fault—Koberts  V.  Mailoy  (Iowa)  674. 

An  order  requiring  defendants  to  deliver  to  re- 
L-eiver  pr(»erty  in  possession  of  others  is  appeal- 
able.—HaU  V.  Donovan  (Mich.)  643. 

When  appeal  will  Uc  from  order  of  board  of 
H^ualization.— Webster  v.  City  of  Lincoln  (Neb.) 
»4. 

An  appeal  will  not  lie  directly  to  review  ded- 
iions  of  the  secretary  of  the  state  under  the  Aus- 
u-aUan  ballot  law.— State  v.  Piper  (Neb.)  378. 

An  appeal  will  lie  from  an  order  denying  a 
notion  by  claimant  of  a  fund  in  conrt  that  the 
'und  be  paid  to  it — EUlia  v.  Southwestern  Land 
?^.   (WU.)  363. 

Whether  a  judgment  of  a  justice  is  appealable 
Jopends  on  the  amount  claimed  in  the  bill  of 
I>articular8,  and  not  on  the  judgment  recovered. 
-Bates  V.  Phcenix  Pub.  Co.  (Neb.)  305. 

No  appeal  lies  from  an  order  denying  a  motion 
o  dismiss  objections  filed  to  the  allowance  of  the 
loc-ount  of  the  trustee. — Minneapolis  Trust  Co.  v. 
Vfonage  (Minn.)  224. 

No  appeal  will  lie  from  the  order  of  dismissal 
>f  an  appeal  from  a  justice,  but  must  be  taken 
'rem  the  judfiment  entered  in  the  district  court. — 
.irabam  v.  Conrad  (Minn.)  215. 

Where  a  cause  is  remanded,  a  denial  of  a  mo- 
iou  to  introduce  additional  evidence,  or  for  a  new 
rial,  held  not  appealable. — Johns  v.  Northwest- 
•rn  Mut.  Relief  Ass'n  (Wis.)  100. 

nme  ot  taklms. 

Where,  by  agreement,  the  court  makes  addi- 
:ional  findings  and  an  order  thereon,  the  time 
'or  taking  appeal  runs  from  the  last  order. — 
itillson  V.  Lardner  (Minn.)  477. 

An  appeal  not  taken  within  six  months  from 
l»MTee  rendered  will  be  dismissed.- Rcnard  v. 
rbomas  (Neb.)  032. 

No  appeal  lies  until  the  order  appealed  from 
ins  been  "entered"  on  the  record  of  the  court 
jolow.— State  v.  Lamm  (S.  D.)  592. 


Notiee. 

In  an  action  against  a  principal  and  snretiM 
on  a  bond,  in  which  the  principal  was  not 
served  and  did  not  appear,  it  is  not  necessary 
that  he  should  be  served  with  notice  of  appeaL 
—Marshall  County  v.  Knoll  (Iowa)  1146. 

An  appeal  will  be  dismissed  where  notice 
thereof  was  never  served  on  the  clerk  below. — 
Pratt  V.  Pratt  (Iowa)  1128. 

Proof  of  service  of  notice  of  appeal  cannot  be 
amended  after  10  days  within  which  snch  proof 
must  be  filed  with  a  justice. — Graham  v.  Con- 
tad  (Minn.)  334. 

Proof  of  service  of  notice  of  aiq>eal  on  "B. 
and  E.,  attorneys  tor  plaintiff,"  is  not  proof  of 
service  of  notice  on  "E.  E.  B.,"  the  attorney  of 
record. — Graham  v.  Conrad   (Minn.)  334. 

Bond. 

Under  Comp.  Laws,  |  5232,  failure  to  Justify 
an  appeal  bond  on  exceptions  leaves  the  ap- 
peal ineffectual  for  any  purpose. — Haseltine  r. 
Browne  (S.  D.)  679. 

Where  an  appeal  bond  from  the  county  to  the 
circuit  court  is  good  as  a  common-law  bond, 
but  defective  as  a  statutory  bond,  and  the  ap- 
peal is  taken  in  good  faith,  the  court  may,  un- 
der Comp.  Laws,  {  5235,  permit  a  sufficient  un- 
dertaking to  be  filed.— Skinner  t.  Holt  (S.  D.) 
595. 

Service  of  notice  of  exception  to  sureties  on  ap- 
peal, when  personal,  may  be  at  any  time  before 
12  p.  m.  of  the  last  of  the  10  days  allowed  by 
Comp.  Laws,  $  5232,  therefor. — Haseltine  v. 
Browne  (S.  D.)  679. 

AwlKiuBeata  of  error. 

An  assignment  of  error  as  to  instructions 
made  in  gross  will  be  overruled  if  any  one  of 
the  instructions  was  correct. — Behrends  v.  Bey- 
schlag  (Neb.)  835. 

Assignments  of  error  htid  too  general  to  be 
available.— Carpenter  v.  Eastern  Ry.  Co.  of  Min- 
nesota (Minn.)  720. 

Appellant  cannot  amend  his  assignments  of  er- 
ror after  the  time  for  service  Msscd  except  by 
consent— Carpenter  v.  Eastern  Ry.  Co.  of  Min- 
nesota (Minn.)  720. 

An  assignment  must  particularly  designate  the 
evidence  in  regard  to  which  it  is  complained  the 
error  occurred.— Fremont,  E.  &  M.  V.  R.  Co.  v. 
Root  (Neb.)  397. 

An  assignment  that  "the  coiu^  erred  in  direct- 
ing a  verdict  for  defendant"  is  sufficiently  qiecific. 
— Conely  v.  Dudley  (Mich.)  151. 

An  assignment  that  the  verdict  is  "contrary  to 
the  instructions"  will  be  overruled  if  the  verdict 
is  in  accordance  with  any  one  instruction. — Aet- 
na Ins.  Co.  V.  Simmons  (Neb.)  125. 

An  assignment  of  error  as  to  several  instruc- 
tions in  gross  will  be  overruled  if  the  court  acted 
properly  as  to  any  one  of  them. — Aetna  Ina.  Co. 
V.  Simmons  (Neb.)  125. 

An  assignment  of  error  referring  in  gross  to 
a  series  of  propositions  relating  to  instructions, 
will  be  considered  no  further  than  to  ascertain 
that  any  one  of  the  series  is  correct. — Deuise  v. 
City  of  Omaha  (Neb.)  110. 

Record. 

The  sufficiency  of  the  evidence  cannot  be  con- 
sidered in  the  absence  of  a  bill  of  exceptions. — 
Deuise  v.  City  of  Omaha  (Neb.)  119. 

Appeal  dismissed  for  failure  to  settle  case 
within  the  statutory  time. — Waterman  v.  Bail- 
ey (Mich.)  1100. 

Certificate  of  trial  court  that  the  settled  case 
contains  all  the  evidence  is  not  conclusive  when 
the  case  itself  shows  the  contrary. — Sage  v. 
Ruduick  (Muin.)  1000.  ' 
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Error  in  grlvine  Instructions  not  considered, 
becanae  ali  tlie  instructions  were  not  in  the 
record.— Krenger  t.  Srlvester  (Iowa)  1059. 

Record  on  appeal  held  inanfficient,  as  not  show- 
ing that  the  certificates  in  the  abstract  were  in 
fact  made  by  the  officers  whose  names  thej 
bore.— Mahr  ▼.  Hanford  Produce  Co.  (Iowa) 
1019. 

A  stipulation  for  filing  the  original  pleadings 
in  place  of  the  certified  transcript  does  not  rave 
the  court  jurisdiction,  in  the  absence  of  such  a 
transcript.— Smith  t.  Beagle  (Neb.)  936. 

Where  the  abstracts  do  not  contain  all  the 
evidence,  questions  of  fact  cannot  be  reviewed. 
— Koster  v.  Seney  (Iowa)  868. 

Findings  of  fact  will  not  be  reviewed  where 
the  bill  of  exceptions  does  not  contain  all  the 
evidence. — Williamson  v.  Neeves  (Wis.)  806. 

The  requirement  of  a  transcript  is  not  com- 
plied with  by  filing  the  original  pleadings  with 
a  transcript  of  the  record  showing  judgment. — 
Peck  T.  Nebraska  Loan  &  Trust  Co.  (Neb.)  777. 

In  a  case  submitted  on  an  agreed  printed  ab- 
stract, the  court  will  not  look  I>eyond  the  ab- 
stract—Closson  V.  Roman  (Neb.)  i60. 

Alleged  errors  as  to  the  evidence  are  not  avail- 
able where  the  bill  of  exceptions  was  Quashed 
before  final  submission. — Reynolds  r.  McOand- 
less  (Neb.)  760. 

When  appeal  may  be  considered,  though  as- 
signments of  error  were  not  embodied  In  the  bill 
of  exceptions.— Coon  v.  Dennis  (Mich.)  666. 

Where  a  statement  by  appellee  that  the  ab- 
stracts do  not  contain  all  the  evidence  is  not 
denied  by  appellant,  the  evidence  will  not  be 
reviewed. — Hiatt  v.  Nelson  (Iowa)  5Si3. 

Where  the  record  does  not  show  an  appeal 
taken,  it  will  be  dismissed. — Brandenburg  v.  Kel- 
ler (Iowa)  448. 

Court  mle  97,  requiring  an  index  to  the  ab- 
stract, will  be  enforced. — State  v.  Abegglen  (Iowa) 
2S6. 

Be-vlevr. 

On  second  trial,  the  Judgment  of  the  supreme 
court  on  the  former  trial  constitutes  the  law  of 
the  case.— Bradley  v.  Norris  (Minn.)  624. 

An  assignment  of  error  cannot  be  considered 
on  a  second  appeal  as  to  matters  involved  in 
the  first  appeal.— In  re  Kittson's  Estate  (Minn.) 
625:  Appeal  of  St  Paul  Trust  Co.,  Id.;  Appeal 
of  Kittson,  Id. 

On  appeal  from  the  county  court,  the  same  is- 
sues must  be  tried  as  were  tried  below  unless 
new  matter  has  arisen. — Bellamy  t.  Chambers 
(Neb.)  770. 

Where  the  jury,  on  a  trial  for  slander,  was 
charged  to  estimate  the  amount  of  "actual  in- 
jury,^' It  will  not  be  presumed  that  p:cemplary 
damages  were  given. — ^Trimble  v.  Tantlinger 
(Iowa)  1046. 

A  motion  for  new  trial  on  purely  legal  grounds 
may  be  reviewed.- Davis  v.  Cook  (S.  D.)  18. 

Where  a  claim  is  sought  to  be  enforced  against 
the  decedent's  estate  on  the  baris  of  a  trust,  on 
appeal  to  the  circuit  court  it  cannot  be  -inforced 
on  the  theory  of  a  sale. — Raub  v.  Nisbett  (Mich.) 
77. 

Objections  to  instructions,  to  be  available, 
must  l>e  specifically  pointed  out  in  a  motion  for 
new  trial.— Denise  v.  City  of  Omaha  (Neb.)  119. 

Matters  not  specifically  assigned  both  in  peti- 
tion in  error  and  in  brief  will  not  be  considered. 
—Aetna  Ins.  Co.  r.  Simmons  (Neb.)  125. 

Presumption  favoring^  trial  court's  finding  on 
question  of  fact  prevails  where  the  evidence  is 
nearly  balanced.— Kirkland  v.  Kirkland  (Mich.) 
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Ortificate  that  qnestions  of  law  are  inTotvel 
Md  Insuflicient  where  it  does  not  state  diat  tbe 
questions  certified  are  involved  in  the  eaac— 
Connor  v.  Bennke  (Iowa)  414. 

One  who  objects  to  the  withdrawal  of  evi- 
dence admitted  against  his  objection  cannot 
complain  of  the  admission. — Geicer  t.  Payne 
(Iowa)  664. 

Oral  evidence  of  the  clerk  of  eonr^  contra- 
dicting recitals  in  an  execution  not  objected  to. 
cannot  be  disregarded  on  appeal. — Locke  t. 
Hubbard  (S.  D.J  588. 

When  testimony  as  to  valne  of  article  lost  an- 
der  fire  insurance  policy  Md  to  have  related  ts 
market  value. — Huston  v.  State  Ina.  Ca  (lorni 
674. 

An  appeal  from  an  order  striking  an  ameni- 
ment  held  to  bring  up  for  review  an  order  for 
a  change  of  venue  made  at  the  same  time.— 
Kay  T.  Praden  (Iowa)  1137. 

An  appellate  conrt  will  not  interfere  wiib 
the  discretion  of  the  trial  court  as  to  the  ordn- 
of  admitting  evidence. — Kramer  r.  MessncT 
(Iowa)  1142. 

The  dissolving  of  a  temporary  injonetioii  wiE 
not  tie  disturbed  unless  an  abuse  of  jn^cial  dis- 
cretion is  shown. — (zorton  v.  Town  of  Forest 
City  (Minn.)  47& 

An  order  granting  a  new  trial  on  the  gtmai 
that  the  evidence  does  not  sostain  the  verdict  is 
in  the  discretion  of  the  court — Gall  River  Lum- 
ber Co.  V.  Osbrone-McMiUan  Elevator  Co.  (N.  D.t 
691. 

—  Objeetioiui  act  raised 'belo'w. 

Objections  not  raised  below  will  not  be  cdd- 
sidered. — ^Williamson  v.  Neeves  (Wis.)  806. 

It  cannot  be  first  objected  on  appeal  diat  no 
notice  of  intention  to  move  for  new  trial  nsi 
served.— Fletcher  v.  Nelson  (N.  D.)  53. 

The  admission  of  evidence  cannot  be  leriewf-i 
where  it  was  not  objected  to.— Denise  t.  Citt 
of  Omaha  (Neb.)  119. 

The  admission  of  evidence  cannot  be  review- 
ed in  the  absence  of  an  assignment  in  referents 
thereto.— Denise  v.  City  of  Omaha  (Neb.^  1 19. 

Defendant  cannot  object  for  the  fiiat  time  ia 
appeal  that  persona  jointly  liable  were  not  iur> 
tiea— Clark  v.  O'Rourke  (Mich.)  14". 

It  is  too  late  to  raise,  by  supplemental  brief, 
the  question  whether  the  verdict  in  a  slander  esse 
was  defective  for  not  specifying  the  amona: 
awarded  for  damages  to  feelings.— Hewitt  t.  Mi-r- 
ley  (Mich.)  245. 

An  objection  that  plaintiff's  remedy  was  at 
law,  and  not  equity,  cannot  be  first  raiseil  13 
appeal.— Bull  v.  Keenan  (Iowa)  433. 

An  objection  that  no  undertaking  was  givea 
when  a  temporary  injunction  issued  cannot  h^ 
first  raised  on  appeal. — Opperman  t.  Waterman 
(Wis.)  569. 

A  variance  between  the  judgment  entered  anj 
that  ordered  cannot  be  first  raised  on  appeal  — 
Harper  v.  Carroll  (Minn.)  610,  1069. 

Grounds  for  sett-'ng  aside  judicial  sale  are  un- 
availing unless  first  presented  in  the  lov-r 
court.-H^reighton  University  v.  Riley  (Neli  1 
943. 

An  objection  not  considered  becanse  n  .- 
raised  below.— Wilson  v.  Riddick  (Iowa)  Hi3!<. 

Objections  to  bills  of  exceptions  becanse  a<^' 
presented  within  the  statutory  time  cannot  b^ 
first  raised  on  appeal. — ^Thompson  v.  Miss<»:r 
Pac.  Ry.  Co.  (NebJ  1119;  Alexander  v.  Ov.  r- 
ton.  Id;  Hake  v.  'Woolner,  Id.;  Mapes  v.  v; - 
lage  of  Syracuse,  Id.;    Brown  v.  Hartman.   M- 

—  Kannleas  error. 

Harmless  error  is  not  ground  for  reversal. — l"p- 
derwood  v.  Atlantic  Elevator  Co.  (N.  D.)  l$j£>. 
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The  burden  is  on  tbe  partr  complaining  to 
«how  error  which  was  probably  prejodicial.— 
A.etna  Ins.  C!o.  ▼.  Simmons  (Neb.)  12S. 

Brror  In  entering  a  judgment,  when  an  order 
should  have  been  entered,  hdd  harmless.  — 
Marks  v.  Anerbach  (WU.)  1001. 

Bzclusion  of  eridence  is  liarmless  where  the 
witness  had  previously  given,  or  subsequently 
save,  the  evidence  sought  to  be  introduced.— 
I>eni8e  v.  City  of  Omaha  (Neb.)  119. 

The  admission  of  Incompetent  testimony  is 
not  ground  for  reversal  where  it  was  stricken  out 
on  motion  of  appellant.— State  t.  Oden  (Iowa) 
270. 

Brror  in  admitting  evidence  was  cured,  where 
the  same  facts  were  afterwards  testified  to 
without  objection.— Robinson  v.  City  of  Cedar 
Rapids  (Iowa)  1064. 

ESrror  in  admitting  evidence  hdd  harmless. — 
Robinson  v.  City  of  Cedar  Rapids  (Iowa)  1064. 

Admission  of  incompetent  evidence  is  harm- 
less where  the  fact  was  established  by  compe- 
tent evidence.— Mead  v.  Randall  (Mich.)  506. 

Brroneons  admission  of  evidence  held  not  prej- 
udicial error.— Richardson  v.  Douglas  (Iowa) 
530. 

Admission  of  improper  evidence  In  a  suit  In 
«qaity  held  not  reversible  error  where  there  is 
sufficient  evidence  to  sustain  the  judgment. — 
Williamson  v.  Neeves  (Wis.)  806. 

Rejection  of  competent  evidence  held  harmless. 
—Whitney  v.  Gretna  State  Bank  (Neb.)  933. 

Eirror  in  admitting  evidence  of  time  lost  as 
an  element  of  damage  held  harmless,  where 
no  evidence  of  the  value  of  the  time  was  offered. 
—Citizens'  State  Bank  v.  Rowley  (Iowa)  1017. 

Eizcluslonof  evidence  is  harmless  error,  where' 
the  witness  afterwards  testified  to  the  same  I 
matter.— Trimble  v.  Tantlinger  (Iowa)  1045.     | 

Error  in  permittine  a  reply  to  be  filed  which  I 
raised  a  new  issue  he'd  harmless.- Kreuger  v.  ' 
Sylvester  (Iowa)  1059.  j 

Refusal  to  strike  out  a  plea  stating  a  mere  J 
legal  conclusion  is  harmless. — Graves  v.  Clark 
(Iowa)  1046.  I 

Error  in  refusing  to  strike  out  amended  an- 
swer is  harmless,  where  every  fact  available 
to  plaintiff  without  the  answer  is  available  with 
it.— Graves  v.  Clark   (Iowa)   1046. 

Allowing  a  petition  to  be  amended  increasing 
the  ad  damnum  was  harmless  error  where  the 
court  subsequently  reduced  the  verdict  to  the 
amount  originally  claimed. — Newbury  v.  Getch- 
ell  &  Martin  Lumber  &  Manufacturing  Co. 
(Iowa)  T43. 

—  'Weight  and  avJioleney  ot  e-vldenoe. 

A  finding  that  adverse  possession  is  established, 
made  under  proper  instructions,  will  not  be  dis- 
turbed, when  based  on  the  evidence. — Lampman 
v.  Van  Alstyne  (WU.)  171. 

A  decree  sustained  by  the  evidence  will  not  be 
disturbed.- Peerless  Manufg  Co.  v.  Detroit 
Cycle  Co.  (Mich.)  253. 

The  judgment  in  an  action  for  personal  In- 
juries will  not  be  set  aside  as  excessive  where 
the  evidence,  if  believed,  authorized  it.— Lichten- 
berger  v.  Incorporated  Town  of  Meriden  (Iowa) 
424. 

A  finding  as  to  the  date  of  service  of  certain 
papers  hM  sustained  by  preponderance  of  evi- 
dence.—Waller  V.  Hintrager  (Iowa)  431. 

Whether,  when  plaintiff  rested,  there  was 
evidence  to  sustain  the  verdict,  will  not  be  re- 
viewed if  sufficient  evidence  was  thereafter  in- 
troduced.— Manahan  v.  Halloran  (Minn.)  6l9. 

A  grant  of  new  trial  on  the  ground  that  it 
was  not  justified  by  the  evidence  held  not  error. 
—Cooper  V.  Hayward  (Minn.)  638. 


Tbe  fact  that  tbe  preponderance  of  evidence 
ia  against  facts  on  which  an  instruction  is  based 
will  not  support  an  objection  that  the  instruc- 
tion is  not  based  on  evidence.  —  Newbury  v. 
Getchell  &  Martin  Lumber  &  Manufacturing 
Co.  (Iowa)  743. 

Evidence,  though  conflicting,  field  sufficient  to 
sustain  decree. — Ryley  v.  Sandean  (Neb.)  761. 

When  condnsions  of  trial  court  on  facts  and 
law  not  reviewed. — Robson  v.  Dayton  (Mich.) 
834. 

The  rule  that  the  supreme  court  will  not  dis- 
turb a  decision  on  conflicting  evidence  applies 
to  orders  confirming  judicial  sales.— Greighton 
University  v.  Riley  (Neb.)  943. 

Findings  on  conflicting  evidence  will  not  be 
disturbed. — Slauson  v.  Goodrich  Transp.  C!o. 
(Wis.)  990. 

'Verdict  supported  by  the  evidence  will  not  be 
disturbed. — Craig  v.  Sylvester  (Iowa)  lO&O. 

A  judgment  based  on  conflicting  evidence  will 
not  be  disturbed.— Shafer  v.  Hostetler  (Neb.) 
302. 

ECect  of  appeal— Supersedeas. 

A  judgment  from  which  an  appeal  has  been 
taken  within  the  statutory  time  will  not  be  re- 
viewed.— Omaha  Loan  &  Trust  Co.  Sav.  Bank 
V.  Knight  (Neb.)  933. 

The  filing  of  a  supersedeas  bond  is  indispen- 
sable to  a  stay  of  proceedings,  but  not  to  re- 
view.—State  V.  Ramsey  (Neb.)  758. 

A  supersedeas  bond  will  not  act  as  a  superse- 
deas of  a  decree  subsequently  rendered  in  an- 
other action  between  the  same  parties.— State 
T.  Ramsey  (Neb.)  758. 

A  bond,  when  approved,  will  not  operate  as  a 
supersedeas  unless  conditioned  as  prescribed 
by  law.— State  v.  Ramsey  (Neb.)  758. 


The  appointment  of  a  receiver  cannot  be  su- 
perseded, as  a  matter  of  right,  during  an  appeal 
therefrom.— State  v.  StuU  (Neb.)  101. 

Deolaloii. 

An  a{>peal  from  a  refusal  to  modify  a  judg- 
ment will  be  dismissed,  where,  pending  the  ap- 
peal, the  judgment  has  been  reversed.— Mark- 
well  V.  Pereles  (Wis.)  984. 

Where  the  district  court  reverses  a  judgment 
of  the  county  court,  it  may  retain  the  cause  for 
trial.— Maryott  v.  Gardner  (Neb.)  837. 

An  appeal  from  a  discretionary  order  will  be 
dismissed  where  there  was  no  abuse  of  discre- 
tion.— Homestead  Land  (3o.  v.  Joseph  Schlitz 
Brewing  Co.  (WU.)  348. 

An  appeal  will  be  dismissed  where  it  presents 
no  Question  of  an  exUting  substantive  right  In 
the  appellant.— Edgerton  v.  State  (Neb.)  302. 

The  supreme  court,  on  appeal  from  a  decree  for 
rescission  of  a  contract,  may,  on  reversal,  reform 
the  contract  for  mistake.— Johnson  v.  Wilson 
(Mich.)  149. 

On  appeal  from  a  justice,  where  no  return  was 
filed,  on  dismissal  it  was  error  to  enter  against 
defendant  a  judgment  of  affirmance. — Rowdl  v. 
Zier  (Minn.)  222. 


APPEARANCE. 

A  defendant  who  filed  an  answer  in  which  he 
insUted  that  the  court  had  no  jurisdiction,  after 
hU  motion  to  dismiss  on  the  ground  of  want  of 
jurisdiction  had  been  denied,  held  not  to  have  ap- 
peared generally.— Perkins  v.  MelUcke  (Minn.) 
220.  DigtzedbyCjOOgre 


1158 


68  NORTHWESTERN  RBPORTEB. 


A  general  appearance  Ib  a  waiver  of  all  de- 
fects in  the  issnance  and  service  of  summons. 
—Omaha  Loan  &  Trust  Co.  Sav.  Bank  t. 
Knight  (Neb.)  933. 

A  general  appearance  held  to  waive  all  de- 
fects in  service  of  process.— Pfister  v.  Smith 
(Wis.)  884. 

APPLICATION. 

For  insurance,  see  "Insurance." 

APPOINTMENT. 

Of  receiver,  see  "Receivers." 

APPORTIONMENT. 

Of  rent,  see  "Landlord  and  Tenant" 

APPROPRIATION. 

From  state  funds,  see  "States." 

ARBITRATION  AND  AWARD. 

See,  also,  "Reference." 

Of  claim  under  policy,  see  "Insurance." 

An  award  is  prima  facie  conclusive  on  the 
parties.— Connecticut  Fire  Ins.  Co.  v.  O'Fallon 
(Neb.)  118. 

Evidence  to  impeach  an  award  in  accordance 
with  the  agreement  of  submission  is  inadmissi- 
ble under  a  general  denial. — C!onnecticnt  Fire 
Ins,  Co.  V.  OTallon  (Neb.)  118. 

The  right  to  revolie  a  submission  to  arbitration 
must  be  exeroised  before  the  mailing  of  the 
award.— Connecticut  Fire  Ins.  Co.  v.  O'Fallon 
(Neb.)  118. 

ARGUMENT  OF  COUNSEL 

See  "Trial." 

ARRAIGNMENT. 


See  "Criminal  Law." 

ARSON. 

A  warrant  hdd  sufficient,  though  it  did  not 
charge  a  willful  or  malicious,  burning.— People 
V.  Pichette  (Mich.)  739. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide." 

A  complaint  for  an  assault  and  battery  held 
to  state  a  cause  of  action  for  physical  and  men- 
tal suffering  which  was  the  proximate  result  of 
the  battery.— Hnrsbman  v.  Rose  (Neb.)  755. 

In  a  civil  action  for  assault  and  battery,  held, 
that  it  was  unnecessary  to  specially  allege  con- 
sequential damages.— Harshman  v.  Rose  (Neb.) 
755. 

In  expelling  an  intruder  from  his  premises, 
held,  that  defendant  used  excessive  force. — 
Harshman  v.  Rose  (Neb.)  755. 

ASSESSMENT. 

Of  benefits  arising  from  public  Improvements, 

see  "Municipal  Oorporations." 
Of  taxes,  see  "Taxation." 


ASSIGNMENTS. 


See,  also,  "Assignments  for  Benefit  of  Credit- 
ors." 
Of  bank  stock,  see  "Banks  and  Banking." 
Of  bills  and  notes,  see  "Bills  and  Notes." 


Of  error,  see  "Appeal  and  Blrrot";    "ftiminil 

Law." 
Of  mortgage,  see  "Mortgages." 

A  license  to  cut  and  remove  timber  ia  aasiena- 
ble. — Keystone  Lumber  Ca  v.  Kolman  (Wb.) 
Kio. 

An  assignment  of  accounts  need  not  be  is  writ- 
ing.—Hurley  V.  Bendel   (Minn.)  477. 

Contract  construed,  and  held  to  constitnte  ao 
assignment— Hurley  v.  Bendel  (Minn.)  477. 

Where  accounts  are  assigned,  the  asaagnee  vaj 
sue  thereon  in  his  own  name. — Hurley  t.  Bend«i 
(Minn.)   477. 

Contract  held  a  personal  one,  and  nonaasigna- 
ble.— Edison  v.  Babka  (Mich.)  499. 

A  transaction  hdd  an  assignment  of  notes.— 
Wood  V.  Duval  (Iowa)  1061. 

An  assignment  held  sufficient  to  transfer  Oif 
assignor's  interest  in  his  own  behalf,  and  u 
attorney  in  the  shares  of  a  corporation,  for  the 
recovery  of  which  an  action  was  pending  by  tiie 
assignor.- Ellis  v.  Southwestern  Land  Co.  (Wis.^ 
863. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See,  also,  "Insolvency." 

Certain  conveyances  and  trust  deeds  hM  tA 
constitute  n  general  assignment  and  to  be  void 
because  not  made  fo.-  the  benefit  of  all  tbf 
mntoir's   creditors. — Elwell   v.    Kimball    (lowai 

Where  a  mortgage  and  an  assignment  consti- 
tute in  effect  a  general  assignment  with  a  pn>f- 
erence,  it  is  void.— Creglow  v.  Creglow  (lovat 
446. 

It  is  essential  to  the  validity  of  a  bond  of  an 
assignee,  signed  by  a  corporation  as  surety, 
that  the  qualification  of  the  surety,  as  requinM 
by  statute,  should  be  shown. — McCaaig  v.  City 
Sav.  Bank  (Mich.)  500. 

Re(]nisites  of  valid  assignment  under  the  stat- 
ute considered.— McCuaig  v.  City  SaT.  Bank 
(Mich.)  500. 

ASSISTANCE.  WRIT  OF. 

Objections  by  parties  claiming  to  be  in  po*- 
session  must  be  made  in  some  other  way  than 
a  verbal  statement. — ^Aldrich  v.  Donovan 
(Mich.)  llOa 

ASSOCIATIONS. 

Members  of  a  building  committee  of  an  miiD- 
corporated  society  held  personally  liable  for  ma- 
terials purchased.— Clark  ▼.  O'Rourke  (Micb.V 
147. 

ASSUMPSIT.  ACTION  OF. 

See,  also,  "Work  and  Labor." 

Assumpsit  will  lie  to  recover  the  difference  be- 
tween the  value  of  stock  turned  over  in  payment 
and  its  vnlue  as  falsely  stated  by  the  payor.— 
Hidey  v.  Swan  (Mich.)  225. 

In  assumpsit  the  general  reputation  of  the  plain- 
tiff cannot  be  shown. — Munroe  v.  Godkin  (Mich.k 
244. 

ASSUMPTION. 

Of  risks,  see  "Master  and  Servant" 

ATTACHMENT.      . 


See.  also,  "Execution"; 
nishment." 


"Exemptions";   "XSar- 
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Where  no  ohjectloB  !■  made  at  the  time,  prop- 
er^ in  the  castodr  of  the  sheriff  pending  appii- 
canon  for  a  receiver  may  be  attached  without 


leave  of  court.    Ackerman  t.  Aclcerman  (Neb.) 


That  copies  of  Bnmmons  and  complaint  were 
mailed  to  nonresident  defendant  hdd  safficient. 
—Davis  V.  Cook  (S.  D.)  18. 

An  attachment  plaintiff  who  does  not  sign 
the  bond  is  not  liable  thereon. — Storz  v.  Finkel- 
atein  (Neb.)  866. 

The  burden  held  on  plaintiff,  in  an  action  on  a 
bond,  to  show  that  the  attachment  was  wrong- 
fully issned,  and  not  dissolved  merely. — Ston 
V.  Finkelstein  (Neb.)  856. 

Eiffect  of  advice  of  counsel  on  claim  for  dam- 
ages determined. — Union  Mill  Co.  v.  Prenzler 
Tfowa)  876. 

Five  thousand  dollars  exemplary  damages 
for  wrongful  attachment  Wd  not  excessive. — 
Union  Mill  C!o.  v.  Prenzler  (Iowa)  876. 

A  return  on  attachment  against  a  nonresident, 
failing  to  show  notice,  A<'M  insufficient. — Ander- 
son V.  Moline  Plow  Co.  (Iowa)  1028. 

Afldavlt. 

An  affidavit  held  sufficient  to  state  the  nature 
of  plaintiff's  claim.— Grotte  v.  Nagle  (Neb.)  973. 

A  variance  between  the  affidavit  in  attach- 
ment and  the  petition,  as  to  the  statement  of 
the  nature  of  tne  claim  in  suit,  hdd  immaterial. 
—Grotte  V.  Nagle  (Neb.)  973. 

A  variance  between  the  amount  stated  in 
the  affidavit  for  attachment  and  that  claimed 
in  the  petition  held  immaterial.— Grotte  v.  Na- 
gle (Neb.)  973. 

When  the  nature  of  the  plaintifTs  claim  is 
not  fully  set  forth  in  the  affidavit,  reference  may 
be  had  to  the  petition.— Grotte  v.  Nagle  (Neb.) 
973. 

Clalau  by  third  persons. 

A  notice  of  a  claimant  to  property  attached, 
8:iven  to  the  sheriff,  must  state  the  source  of 
rlaimant's  interest  and  the  consideration  paid. — 
Bradley  v.  Miller  (lowa^  426. 

Where  a  levy  is  made  on  the  property  of  a 
third  person  by  direction  of  plaintiff,  notice  by 
claimant  to  him  is  unnecessary  to  render  him  lia- 
ble for  damages. — Bradley  v.  Miller  (Iowa)  426. 

Under  Code,  S  3016,  the  court  cannot  render 
a  money  judgment  against  an  intervener  in  at- 
tachment.—valley  Bank  of  Clarinda  v.  Wolf 
aowa)  1131. 

Formal  defects  in  a  delivery  bond  given  by 
an  intervener  held  waived  by  acquiescence  for 
14  years.— Valley  Bank  of  Clarinda  v.  Wolf 
aowa)  1131. 

Dlssolniioa. 

Citation  to  dissolve  attachment  must  be  read 
to  the  attorney  or  plaintiff. — Cleland  v.  Clark 
(Mich.)  652. 

In  interlocutory  proceedings  to  dissolve  an  at- 
tachment, service  of  citation  may  be  .had  on  the 
attorney  of  the  plaintiff,  though  a  nonresident. — 
Cleland  v.  Clark  (Mich.)  652. 

The  validity  of  an  assignment  made  by  a  debt- 
or cannot  be  determined  on  a  motion  to  dis- 
charge a  subsequent  attachment  against  him. — 
German  Bank  v.  Folds  (S.  D.)  823. 

It  is  no  ground  for  the  discharge  of  the  at- 
tachment that  some  portion  of  the  sum  stated 
in  the  affidavit  is  not  due.— Grotte  v.  Nagle 
(Neb.)  973. 

ATTORNEY  AND  CLIENT. 

Argument  of  counsel,  see  "Trial." 
Attorneys'  fees  as  costs,  .<iee  ''Costs." 

in  divorce  cases,  see  "Divorce." 

in  will  contest,  see  "Wills." 


Effect  of  advice  of  connsel  on  damages  for 
wrongful  attachment,  see  "Attachment" 

When  action  cannot  be  dismissed  without  at- 
torney's consent.— Ueavenrich  v.  Alpena  Circuit 
Judge  (Mich.)  226. 

In  an  action  under  Code,  i  212,  against  an  at- 
torney, for  collusion  with  his  client  to  deceive 
a  court,  held  error  to  strike  out  an  amended 
complaint  as  a  mere  repetition  of  the  original. 
— Krause  v.  Lloyd  (Iowa)  1062. 

An  attorney  appointed  to  defend  an  indigent 
prisoner  hM  not  entitled  to  recover  fees  on  ap- 
peal from  the  supreme  court. — De  Long  v. 
Board  of  Sup'rs  of  Muskegon  County  (Mich.) 

AUTHENTICATION. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  of." 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  "Criminal  Law."* 

AWARD. 

See  "Arbitration  and  Award." 

BAILMENT. 

Lien  of  bailee,  see  "Liens." 

Contract  construed,  and  held  to  show  a  bail- 
ment for  the  mutual  advantage  of  both  parties, 
and  that  bailee  was  not  liable  for  loss  where  no 
negligence  was  shown.— Knights  v.  Piella  (Mich.) 
92. 

In  an  action  by  a  bailor  to  recover  goods,  the 
bailee  may,  undo*  a  general  issue,  show  that  the 
property  was  stolen  without  negligence  on  his 
part.— Knights  v.  Piella  (Mich.)  92. 

No  presumption  of  negligence  on  the  part  of 
a  bailee  arises  because  the  goods  were  stolen 
from  him.— Knights  v.  Piella  (Mich.)  02. 


BALLOTS. 


See  "Elections." 


BANKRUPTCY. 

See  "Assignments    for  Benefit  of    Oeditors"; 
"Insolvency." 

BANKS  AND  BANKING. 

Conversion  of  pledged  stock,  see  "Pledges." 
Interest  on  trust  funds  withheld  by  receiver, 
see  "Interest." 

Where  certain  bonds  were  delivered  to  the 
cashier  of  a  bank  to  secure  the  owner's  note, 
and  were  afterwards  misappropriated  by  the 
cashier  towards  his  individual  debt  to  the  bank. 
heU,  that  the  bank  took  the  bonds  as  security 
of  the  borrower's  debt. — Detroit  Motor  Co.  v. 
Third  Nat  Bank  (Mich.)  726. 

Stock. 

Where  the  pledgee  of  stock  registers  it  on 
the  l>ooks  of  the  bank  ns  transferred  to  him,  he 
is  liable  as  a  stockholder. — Harper  v.  Carroll 
(Minn.)  610. 

When  bank's  lien  on  stock  for  indebtedness 
of  stockholder  is  snperinr  to  interest  of  a  third 
person,  pledgee. — Michigan  Trust  Co.  v.  State 
Bank  of  Michigan  (Mich.)  (345. 

Right  of  bank  to  a  lien  on  stock  of  registered 
holder  on  transfer  to  a  third  party  determined. — 
Citizens'  State  Bank  v.  Kalamazoo  County 
Bank  (Mich.t  tHiS. 
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lasolreney  and  reoelTers. 

A  fnnd  deposited  in  a  bank,  to  be  delivered  to 
the  party  entitled,  is  a  trust  fund,  and  does  not 
pass  with  the  Keneral  assets  on  insolTency  to  the 
receiver.— Capital  Nat.  Bank  v.  Coldwater  Nat. 
Bank  (Neb.)  115. 

A  receiver  of  an  insolvent  bank  must  devote 
the  funds  in  his  hands  to  discharge  the  trust 
funds  held  by  the  bank  before  distribution  to 
the  general  creditors.— Capital  Nat.  Bank  v. 
Coldwater  Nat.  Bank  (Neb.)  115. 

Where  an  insoKent  bank  executes  an  invalid 
trust  deed  to  secure  certain  depositors  the  daims 
of  such  depositors  do  not  thereby  become  trust 
obligations.— Elwell    v.    Kimball    (Iowa)    286.    ' 

Gen.  St.  1894,  §  2501.  imposing  double  liabil- 
ity on  stockholders  of  banking  corporations,  is 
constitutional. — Harper  v.  Carroll  (Minn.)  610, 
1068. 

Liability  of  the  transferror  and  transferee  of 
stock  in  a  bank  on  its  insolvency  determined. — 
Harper  v.  Carroll  (Minn.)  610,  1068. 

Under  Gen.  St.  1884,  J  2501,  the  stockholder 
of  a  bank  is  liable  to  double  the  amount  of  his 
stock,  if  the  bank  becomes  insolvent  within 
a  year  after  transfer  of  stock.— Harper  t.  Car- 
roll (Minn.)  610,  1009. 

Deposits. 

Where  a  bank  made  a  loan  secured  by  indorsed 
notes,  on  insolvency  of  the  borrower  it  could  set 
off  the  loan  against  the  deposit,  though  the  loan 
was  not  due  when  the  borrower  made  an  as- 
signment.— Stoize  V.  Bank  of  Minnesota  (Minn.) 
813. 

Certificate  of  deposit  held  a  time  certificate, 
and  payment  demandable  at  the  expiration  of 
six  months.- Towle  v.  Starz  (Minn.)  1088. 

CoUeotloas. 

Where  intervener  indorsed  for  collection  to  A. 
bank,  which  forwarded  it  for  collection  to  N. 
bank,  a  certificate  of  deposit  in  L.  bank,  and 
N.  surrendered  it  for  L.  s  draft,  and  credited 
the  amount  thereof  to  A.,  which  issued  its  cer- 
tificate of  deposit  to  intervener,  kdd,  on  the 
draft's  not  being  paid,  that  intervener,  and  not 
N.,  was  the  owner  thereof,  intervener  having 
surrendered  A.'s  certificate  of  deposit,  and  A. 
having  credited  the  amount  of  the  draft  to  N., 
and  N.  having  charged  that  amount  to  A. — Na- 
tional Bank  of  Commerce  v.  Johnson  (N.  D.)  48. 

A  bank  having  a  note  for  collection,  failing  to 
notify  the  indorsers  of  nonpayment,  held  liable 
to  the  owner  for  the  full  amount  due. — Merchants' 
State  Bank  v.  State  Bank  of  Phillips  (Wis.)  170. 

A  bank  held  liable  to  the  payee  of  a  note  sent 
it  for  collection,  for  failure  to  protest. — Mer- 
chants' State  Bank  v.  State  Bank  of  PhUllps 
(Wis.)  170. 

A  bank  undertaking  the  collection  of  a  check 
held  negligent  in  sending  it  for  payment  direct 
to  the  drawee  bank,  where  there  was  another 
bank  In  the  same  town.  —  Western  Wheeled 
Scraper  Co.  v.  Sadiiek  (Neb.)  766. 

BASTARDS. 

It  is  prejudicial  error  to  admit  an  offer  of 
marriage  by  defendant.— Lisy  r.  State  (Neb.) 
768. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  companies,  see  "Insurance." 

BENEFITS. 

Arising  from  public  improvements,   see   "Mu- 
nicipal Corporations." 


See  "Wnis." 


BEQUEST. 


BEST  AND  SECONDARY  EVIDENCE. 

See  "Evidence." 

BILL  OF  EXCEPTIONS. 

See  "Appeal  and  Error";  "ExceptionB,  BUI  of." 

BILL  OF  EXCHANGE. 

See  "Bilk  and  Notes." 

BILLS  AND  NOTES. 

Authority  of  partner  to  bind  firm,  see  "Part- 
nership." 
Collection  by  banks,  see  "Banks  and  Banldiic.'' 
Interest  on  notes,  see  "Interest." 
Note  as  payment,  see  "Payment" 


In  an  action  against  the  guarantor  of  a 
where  the  maker  has  removed  from  the  state 
where  it  was  executed,  defendant  must  show  he 
left  property  there. — Fall  v.  Youmans  (Minn.) 
tWT. 

Rights  of  payee  of  note  made  by  a  resident  at 
WiscMisin  as  against  the  guarantor  of  the  note 
on  removal  of  the  maker  to  Illinois  determined.— 
Fall  V.  Youmans  (Minn.)  697. 

Instrument  construed,  and  hdd  not  negotiaUe 
because  payable  in  bills  of  exchange. — Pint 
Nat.  Bank  v.  Slette  (Minn.)  1148. 

Indorsement  and  transfer. 

Indorsers  of  a  note  held  discharged  tor  fsOnre 
to  notify  them  of  nonpayment  at  maturity. — ^Mer- 
chants' State  Bank  v.  State  Bank  of  Phillips 
(Wis.)  170. 

The  mere  fact  that  a  note  offered  in  evidenci; 
bore  on  its  back  the  name  of  the  payee  does  not 
establish  an  indorsement  by  him. — YickefT  v. 
Burton  (N.  D.)  193. 

The  name  "P.  J.  S."  on  the  ba<k  of  a  note 
held  not  to  raise  the  presumption  that  the  note 
was  indorsed  by  Pulaski  J.  S. — VidkeiT  ▼.  Bur- 
ton (N.  D.)  193. 

Liability  of  successive  indorsers  to  contribotioD 
determined.— Harrah  v.  Uoherty  (Mid.)  242. 

Statements  of  an  indorser  hdd  not  an  ad- 
mission that  he  signed  with  an  agreement  to  be- 
come liable  as  co-surety. — Hamh  v.  Dohctty 
(Mich.)  242. 

Statement  that  note  was  good,  and  maker 
financially  responsible,  hdd  a  verbal  warranty. 
— Knanss  v.  Major  (Mich.)  488. 

Evidence  held  to  show  an  assignment  of  a 
note.— Locke  v.  Hubbard  (S.  D.)  58S. 

A  creditor  to  whom  a  note  is  indorsed  in  pay- 
ment held  a  bona  fide  purchaser.^Tones  ▼.  Wie- 
sen  (Neb.)  762. 

One  purchasing  from  a  bona  fide  holder  does 
not  take  subject  to  the  equities,  though  he  knew 
of  them  at  the  time  of  the  purchase. — Jones  v. 
WIesen  (Neb.)  762. 

Purchaser  of  a  note  at  execution  sale  keU 
not  a  bona  fide  purchaser. — Jones  v.  Wiesen 
(Neb.)  762. 

Where  a  note  was  indorsed  to  a  creditor,  and 
another  creditor  paid  the  indorsee's  claim,  and 
took  an  assignment  of  the  note,  A«M,  that  he  was 
a  bona  fide  purchaser.— Jones  t.  Wiesen  (Neb.^ 
762. 

An  answer  of  indorsers  on  a  note,  alleging 
failure  of  plaintiff  to  sue  the  maker,  and  enforce 
security,  held  not  available.— Bailey  Loan  (^  t. 
Seward  (S.  D.)  58.Dig,zed  by  VjOC5gTe 
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Whether  the  diBConntinK  of  a  note  with  the 
Ceneral  indorsement  of  the  holder  1b  a  sale  or 
a  loan  secured  by  the  paper  and  the  indorse- 
ment is  a  qaestion  of  fact — Stolze  ▼.  Bank  of 
Hinnesota  (Minn.)  818. 

An  unpaid  installment  of  interest,  known  to 
the  indorsee  at  the  time  of  purchase,  held  to 
render  the  note  subject  to  existing  defenses  be- 
tween the  original  parties.— First  Nat.  Bank 
T.  Forsyth  (Minn.)  909. 

One  buying  a  note  of  a  corporation  with  the 
name  of  an  indiTidnal  attacbM  held  put  on  no- 
tice that  the  signature  was  intended  to  be  offi- 
cial.— Capital  Sav.  Bank  &  Trust  Co.  ▼.  Swan 
(Iowa)  1066. 

Deauuid,  notlee,  and  protest. 

A  certificate  of  protest  of  a  note  payable  at  a 
bank  held  sufficient  evidence '  of  presentment, 
without  a  further  statement  as  to  whom  the  note 
was  presented. — Ashe  t.  Beasley  (N.  D.)  188. 

In  determining  whether  notice  of  dishonor  has 
been  given  indorsers,  each  agent  and  subageut 
for  collection  is  to  be  regarded  as  a  purchaser  of 
the  paper.— Ashe  v.  Beasley  (N.  D.)  188. 

Notice  of  dishonor  given  by  a  proper  party  in- 
ures to  the  benefit  of  every  party  to  the  paper 
whose  right  to  give  similar  notice  has  not  been 
lost.— Ashe  V.  Beasley  (N.  D.)  188. 

The  statute  making  a  certificate  of  protest 
prima  facie  evidence  of  presentment,  demand,  and 
dishonor,  applies  to  inland  bills. — Ashe  v.  Beas- 
ley (N.  D.)  188. 

A  bank  receiving  a  customer's  check  for  col- 
lection must  give  prompt  notice  of  Its  dishonor 
in  order  to  charge  the  drawer  and  indorsers. — 
Western  Wheeled  Scraper  Co.  v.  Sadilek  (Neb.) 
765. 

The  failure  to  give  the  drawer  of  a  check 

grompt  notice  of  its  dishonor  held  to  prejudice 
im. — Western  Wheeled  Scraper  Co.  v.  Sadilek 
(Neb.)  766. 

To  hold  the  indorser  of  a  time  certificate  of 
deposit,  it  must  be  presented,  on  the  last  day 
of  grace. -Towle  v.  Starz  (Minn.)  1098. 

Aotioaa. 

The  burden  held  on  plaintiff  to  establish  an  al- 
legation that  the  note  sued  on  was  in  fact  in- 
dorsed to  him.— Vickery  v.  Burton  (N.  D.)  193. 

Presumption  that  a  note  was  not  negotiated 
till  after  maturity  Add  overcome  by  direct  testi- 
mony of  the  holder.— Grate  v.  Adams  (Iowa) 
539. 

The  burden  is  on  the  maker  of  a  note  to  show 
that  the  holder  is  not  a  bona  flde  purchaser. — 
OraS  V.  Adams  (Iowa)  539. 

Kvidence  held  insufficient  to  show  that  a  note 
was  given  for  a  fraudulent  purpose. — Mahoney 
V.  Barber  (Minn.)  886. 

Evidence  held  not  to  show  that  defendant 
was  an  accommodation  maker  of  a  note  sued 
OB.— Mahoney  v.  Barber  (Minn.)  886. 

Defendant  in  suit  by  national  bank  on  a  note 
held  entitled  to  spt  up  want  of  consideration, 
where  the  bank  was  solvent  and  the  rights  of 
creditors  were  not  involved. — First  Nat.  Bank 
V.  Felt  (Iowa)  1057. 

Evidence  in  suit  by  national  bank  on  note 
held  to  ahow  want  of  consideration.— First  Nat. 
Bank  v.  Felt  (Iowa)  1037. 


BOARD. 

Of  county  commissioners,  see  "Counties." 

BONA  FIDE  PURCHASERS. 

See  "Bills  and  Note*";   "Vendor  and  Purchas- 
er." 


Of  mortgaged  diattels,   see  "Chattel  Mortga- 
ges." 
Of  stock,  see  "(3ori>orations." 

BONOS. 

See,  also,  "Principal  and  Surety." 

In  attachment,  see  "Attachment." 

In  election  contest  see  "Elections." 

Of  city,  see  "Municipal  Corporations." 

Of  corporation,  see  "C!orporations." 

Of  ^ardian,  see  "Guardian  and  Ward." 

Of  indemnity,  see  "Indemnity." 

On  appeal,  see  "Appeal  and  Error." 

Pub.  Acts  1885,  No.  266,  I  6,  relating  to  de- 
posits with  surety  companies,  does  not  awly 
to  the  bond  of  a  state  treasurer. — Steel  v.  Au- 
ditor General  (Mich.)  738. 

Pub.  Acts  1895,  No.  266,  relating  to  bonds  by 
surety  companies,  is  constitutional. — Steel  v. 
Auditor  General  (Mich.)  738. 

'  The  acceptance  of  a  state  treasurer's  bond  is 
discretionary  with  those  charged  with  the  duty 
of  accepting  it  —  Steel  v.  Auditor  General 
(Mich.)  fs8. 

Declaration  in  action  on  a  bond  made  pend- 
ing a  suit  in  chancery,  held  sufficient  to  show 
appointment  of  receiver  in  the  suit,  and  plain- 
tm's  interest  in  the  decree.— Robson  v.  Dayton 
(Mich.)  884. 

In  an  action  on  the  bond  of  a  depositary  of 
county  funds,  a  complaint  which  does  not  state 
the  funds  were  deposited  ^fter  the  approval  of 
the  bond  hdd  to  state  no  cause  of  action. — Board 
of  Com'rs  of  St.  Louis  Clounty  v.  American  Loan 
&  Trust  Co.  (Mfain.)  704. 

Failure  to  show  consideration  In  actim  on 

bond.— Robson  v.  Dayton  (Mich.)  884. 

Evidence  held  to  sustain  a  defense  that  a  bond 
sued  on  was  not  to  take  effect  until  signed 
by  one  who  never  signed  it.— William  Deering 
&  Co.  V.  Shnmpik  (Minn.)  1068. 

BOOKS. 

As  evidence,  see  "Evidence." 


BOUNDARIES. 


Of   school   district,   see    "Schools   and    Sdiool 
Districts." 

A  definite  boundary  called  tor  in  a  deed  controls 
distances  and  quantity. — Lampman  v.  Van  Al- 
styne  (Wis.)  171. 

Evidence  held  insufficient  to  show  a  fixing  of 
a  boundary  by  the  establishment  of  landmarks 
and  occupancy.— De  Long  v.  Baldwin  (Mich.) 
831. 

Low-water  mark  on  a  lake  as  a  boundary  is 
the  ordinary  low-water  mark. — Slauson  v.  Good- 
rich Transp.  Co.  (Wis.)  690. 

BOUNTIES. 

Laws  1895,  c.  I,  providing  for  sugar  bounties, 
hdd  not  to  provide  for  an  appropriatiou  for  pay- 
ment thereof.— State  v.  Moore  (Neb.)  373. 

BREACH  OF  MARRIAGE  PROMISE. 

A  verdict  of  S16,000  against  a  man  who  waa 
worth  about  $75,0()0  held  not  excessive. — Oeig«r 
v.  Payne  (Iowa)  5.54. 

Seduction  by  means  of  such  promise  may  be 
pleaded  in  aggravation  of  damages. — Geiger  v. 
Payne  (Iowa)  554. 

Letters  from  defendant  to  plaintiff  held  admis- 
sible.—Ueiger  V.  Payne  (Iowa)  664. 
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Statements  of  defendant  to  a  third  peraon  as 
to  his  relations  with  plaintiff  held  admissible. — 
Geiger  v.  Payne  (Iowa)  554. 

Where  the  evidence  shows  that  the  defend- 
ant is  wealthy,  and  has  a  good  home,  the  jury 
may  consider  such  worldly  advantages. — Geiger 
V.  Payne  (Iowa)  554. 

BRIEFS. 

See  "Appeal  and  Error." 

BROKERS. 

Evidence  held  to  show  a  prima  facie  right  to  a 
commission  for  the  sale  of  land. — Whitaker  v. 
Engle  (Mich.)  -103. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  broker  was  entitled  to  commission 
for  the  sale  of  real  estate.— Douville  v.  Com- 
stock  (Mich.)  79. 

Evidence  held  to  show  an  agreement  to  pay 
commission  for  a  sale  of  real  estate. — Nolan  v. 
Swift  (Mich.)  96. 

A  real-estate  broker  is  not  entitled  to  com- 
missions without  proof  of  a  completed  sale  or 
one  negotiated -on  terms  authorized  by  the  own- 
er of  the  land.— Hurd  v.  Neilson  (Iowa)  867. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  borrowing  member  of  an  insolvent  associa- 
tion is  entitled  to  set  off  against  bis  debt  only 
the  excess  of  what  he  had  paid  against  the 
loan,  over  his  share  of  the  losses  and  expenses 
of  the  association  and  the  expenses  of  re- 
ceiver.— Knutson  v.  Northwestern  Loan  & 
Building  Ass'n  (Minn.)  889. 

In  adjusting  mu-tters  between  an  insolvent 
association  and  its  members,  the  court  should 
proceed  on  the  principle  of  rescission  as  far  as 
equitable. — Knutson  v.  Northwestern  Loan  & 
BuUding  Ass'n  (Minn.)  889. 

Insolvency  of  the  association  held  to  put  an 
end  to  the  contract  between  it  and  its  members 
as  to  future  performance. — Knutson  v.  North- 
western Loan  &  Building  Ass'n  (Minn.)  889. 

BUILDING  CONTRACTS. 

See  "Contracts";   "Mechanics'  Liens." 


Evidence  held  insnffident  to  show  nndae  In- 
fluence in  the  execution  of  a  deed  by  a  parent 
to  two  of  his  children. — Chambers  t.  Brady 
(Iowa)  1016. 

Evidence  held  to  sustain  a  ju'lument  aettiiiK 
aside  a  deed  for  fraud.— Lillibridge  t.  Allen 
(Iowa)  1031. 

It  is  no  defense  to  a  bill  to  rescind  a  deed 
for  mistake  that  the  tract  actually  conreyed 
is  worth  as  much  as  that  contracted  for.  or 
that  plaintiff  hod  incumbered  it  if  he  tendered 
a  conveyance  free  from  incumbranoea. — Clapp 
V.  Greenlee  (Iowa)  1049. 

CANVASS  OF  VOTES. 


CANCELLATION. 

Of  land  certificate,  see  "Public  Ijands." 
Of  policy,  see  "Insurance." 
Of  stock,  sec  "Corporations." 

CANCELLATION  OF  INSTRUMENTS. 

Estoppel  to  claim,  see  "Estoppel." 

A  quitclBim  deed  given  by  a  husband  and  wife 
after  execution  of  a  deed  by  the,  husband  alone. 
held  not  a  purchase  to  which  rules  respecting 
fraudulent  representations  or  concealments  have 
an  unlimited  application. — Crowley  v.  C.  N. 
Nelson  Lumber  Co.  (Minn.)  321. 

A  quitclaim  detd  held  not  to  have  been  obtained 
throuRti  fraud.— Crowley  v.  0.  N.  Nelson  Lumber 
Co.  (Minn.)  321. 

Evidence  hdd  insufficient  to  warrant  the  set- 
ting aside  of  a  deed  on  the  ground  of  inadequacy 
of  consideration  and  undue  influence.— Ilem- 
street  v.  Wheeler  (Iowa)  .">18. 

Evidence  held  admissible  to  show  fraud  in 
procuring  the  execution  of  a  contract. — Riggs 
V.   Thorpe  (Minn.)  801. 

Evidence  held  to  sustain  a  verdict  setting 
aside  a  contract  for  fraud.— Riggs  v.  Thorpe 
(Minn.)  801. 


See  "Elections." 

CAPITAL  STOCK. 

See  "Corporations." 

CARRIERS. 

See,  also,  "Railroads";    "Street   Railroada." 

Of  goods. 

Contract  for  freight  construed,  and  held,  that 
the  initial  carrier  was  not  liable  for  delay  of  a 
connecting  line. — Hope  v.  Delaware  &  H.  Canal 
Co.  (Mich.)  487. 

A  consignor  held  not  entitled  to  sue  the  car- 
rier for  failure  to'  deliver  the  goods. — Union 
Pac.  R.  Co.  V.  Metcalf  (Neb.)  061. 

A  carrier  hdd  warranted  in  entering  in  the 
customhouse  goods  shipped  from  Canada  into 
the  United  States  as  for  immediate  consump- 
tion, and  in  paying  the  duty  fixed. — Mitchelaon 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
(Minn.)  1106. 

Of  IItb  stock. 

A  carrier  hdd  not  relieved  by  a  provision  in  the 
contract  for  injuries  to  live  stock  in  consequence 
of  the  negligence  of  its  servants. — Loeser  t.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (Wis.)  372. 

An  express  provision  limiting  the  carrier's  lia- 
bility to  an  agreed  valuation  is  valid. — Ijoeser 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  372. 

Whether  it  is  negligence  to  drive  horses  looee 
into  a  pen  is  a  question  for  the  jury. — ^Loesier 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  372. 

A  provision  in  a  stock-shipping  contract  re- 
quiring notice  of  claim  for  injury  to  the  stock  to 
be  given  before  the  stock  is  removed  at  its  place 
of  destination  hdd  unreasonable  where  the  car- 
rier has  no  agent  at  such  place. — Carpenter  v. 
Eastern  Ry.  C!o.  of  Minnesota  (Minn.)  720. 

Of  passengers. 

It  18  the  duty  of  a  railroad  company  selling  a 
I  sleeping-car  ticket  to  a  certain  point,  where  the 
passenger  must  change  cars-  to  go  to  the  place 
called  for  by  his  ticket,  to  awaken  the  passenger 
in  reasonable  time  for  him  to  dress  and  make  the 
change. — McKeon  v.  Chicago,  M.  &  SL  P.  Ry. 
Co.  (Wis.)  175. 

Evidence  hHd  to  show  that  the  condoctor, 
when  a  passenger  was  injured,  was  acting  for 
the  company.— Fremont,  E.  &  M.  V.  R.  Co.  v. 
Root  (Neb.)  397. 

The  fact  that  a  passenger,  without  authority. 
went  into  an  express  car,  und  was  injured  there- 
in, hdd  not  to  bar  recovery  if  not  tiie  proximate 
cause  of  the  injury. — Fremont,  E.  &  M.  V.  R. 
Co.  V.  Root  (Neb.)  307. 

Whether  the  party  injured  had  ceased  to  be 
a  passenger  was  a  question  of  fact  for  the  jury. 
— i-'remont,  E.  &  M.  V.  R.  Ca  v.  Root  (Neb.> 
397. 

Evidence  htM  to  show  that  a  passenger  on  a 
street  car  was  injured  by  his  own  coutribotorr 
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negligence.  —  Salko  t.  St  Paul    City  R7.  Co. 
(Hinn.)  473. 

A  regulation  prohibiting  dop  in  paaseofer 
oars,  and  requiring  pay  for  tlieir  transportation 
in  baggage  cars,  is  reagonable.— Gregory  t.  Cl»i- 
cago  &  N.  W.  Ry.  Co.  (Iowa)  632. 

Tlie  reasonableness  of  regnlations  of  a  rail- , 
road  company  relating  to  passengers  is  a  ques- 
tion of  law  for  the  court. — Gregory  t.  Chicago 
A  N.  W.  Ry.  Co.  aowa)  632. 

When  a  passenger  refuses  to  remove  his  dog 
from  a  passenger  car,  in  compliance  with  a  reg- 
ulation of  the  railroad  company,  the  conductor 
is  authorized  to  remore  both.— Gregory  t.  Chi- 
cago &  N.  W.  Ry.  Co.  (Iowa)  632. 

A  contract  between  a  railroad  company  and  a 
news  agent  on  its  train,  exempting  the  former 
from  liability  for  negligence,  hdd  void,  as 
against  public  policy,  wnere  the  negligence  con- 
sisted of  a  violation  of  a  statute. — Starr  t. 
Great  Northern  Ry.  Co.  (Minn.)  632. 

Under  a  statute  forbidding  any  person  to  board 
a  moTlng  train  except  under  the  lawful  rules 
of  the  railroad  company,  a  person  injured  in  so 
doing  cannot  recover  without  proof  of  compliance 
therewith.— Young  t.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa)  682. 

An  instruction,  in  an  action  by  a  passenger 
for  injuries,  held  not  contradictory  in  stating 
the  negli«?ence  charged. — Dpvine  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  aowa)  1042. 

An  instruction  as  to  the  care  required  by  ras- 
senger  to  avoid  danger  hcUl  not  misleading.— De- 
vine  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
1(M2. 

CASE  MADE. 

S«e  "Appeal  and  Error." 

CERTIFICATE. 

Of   acknowledgment,    see    "Acknowledgment." 

Of  deposits,  see  "Banks  and  Banking." 

Of  mutual  benefit  company,  see  "Insurance." 

Of  Domination,  see  "Elections." 

Of  notary  to  deposition,  see  "Depositions." 

Of  protest,  see  ^'Bills  and  Notes." 

Of  public  land  entry,  see  "Public  Lands." 

Of  question  of  law,  see  "Appeal  and  Error." 

To  bill  of  exceptions,  see  "Exceptiona,  Bill  of." 

CERTIORARI. 

Right  to  costs,  see  "Costs." 
To  review   vacation   of  highway,   see  "High- 
ways." 

Certiorari  will  lie  to  review  an  act  of  town- 
ship trustees  consolidating  the  road  districts  of 
the  township.- Dunham  v.  Fox  (Iowa)  43(5. 

CJertiorari  to  review  procee<1ings  of  county  su- 
pervisors In  refurding  school  tax  hdd  not  the 
proper  remedy  for  recovery  of  the  tax. — Inde- 
|)endent  Dist  of  Ottuinwa  v.  Taylor  (Iowa) 
1009. 


CHALLENGE. 


See  "Jury." 


CHANCERY. 


See  "Equity." 


CHANGE  OF  GRADE. 

See  "Municipal  (Corporations." 

CHANGE  OF  VENUE. 


See  "Venue." 


CHARITIES. 

A  bequest  In  trust  to  apply  the  income  to  the 
support  of  indigent  orphans  in  a  county  htU  not 
invalid  for  uncertainty.  —  Sawteile  ▼.  Witham 
(Wis.)  72. 

A  charitable  trust  may  be  executed  by  a  trus- 
tee appointed  by  the  court  when  trustees  under 
the  will  refuse  to  act.  —  Bawtelle  v.  Witham 
(Wis.)  72. 

Will  construed,  and  hdd,  that  a  conveyance 
to  a  city  in  trust  for  specific  charitable  pur- 
poses was  not  invalid  for  indefiniteoess. — ^Beur- 
hauA  V.  City  of  Watertown  (Wis.)  986. 

CHARTER. 

Of  dty,  see  "Municipal  Corporations." 

CHATTEL  MORTGAGES. 

Right  to  fixtures,  see  "Fixtures." 

A  mortgage  of  property  to  be  afterwards  ac- 
quired held  valid. — Hogan  v.  Atlantic  Elevator 
Co.  (Minn.)  1. 

Evidence  that  one  bought  property  for  an  ad- 
equate consideration  in  the  usual  course  of  busi- 
ness hdd  to  show  him  a  bona  fide  purchaser 
prima  facie.— Hogan  v.  Atlantic  EHevator  Co. 
(Minn.)  1. 

The  filing  of  a  mortgage  of  a  growing  crop  of 
grain  continues  constructive  notice  after  the 
grain  is  threshed  and  removed  from  the  land 
on  which  it  was  grown. — Hogan  v.  Atlantic  Ele- 
vator Ca  (Minn.)  1. 

The  discretion  conferred  by  a  stipulation  au- 
thorizing a  mortgagee  to  take  possession  when 
he  feels  himself  insecure  depends  on  some  act 
of  the  mortgagor  tending  to  impair  the  security. 
—Brown  v.  Hogan  (Neb.)  100. 

One  seeking,  as  a  bona  fide  purchaser,  to  avoid 
a  chattel  mortgage  because  of  the  mortgagor's 
retention  of  pospession,  is  required  to  show  a 
valid  consideration  for  the  sale,  and  absence  of 
knowledge  of  the  mortgage,  and  of  facts  which 
would  put  an  ordinarily  prudent  man  on  in- 
quiry.— Sanford  v.  Jensen  (Neb.)  108. 

Retention  of  possession  by  the  mortgagor 
where  the  mortgage  is  recorded  Is  only  prima 
facie  evidence  of  fraud.  —  Sanford  v.  Jensen 
(Neb.)  108. 

Evidence  held  to  show  that  the  chattel  mort- 
gage in  question  was  never  delivered  as  sn  exe- 
cuted instrument. — Hargreaves  v.  Reese  (Mion.) 
223. 

Agreement  to  withhold  mortgage  from  record 
hdil  to  render  It  fraudulent  as  to  creditors  of 
mortgagor.— Ackerman  v.  Ackerman  (Neb.)  388. 

A  chattel  mortgage  held  not  to  authorize  a  sale 
of  the  property  by  the  mortgagee  tmtll  the  ma- 
turity of  the  debt  secured.— Koster  v.  Seney 
(Iowa)  868. 

One  claiming  under  an  unrecorded  mort- 
gage has  the  burden  of  showing  that  the  cred- 
itors of  the  mortgagor  knew  of  its  existence. — 
Shay  V.  Security  Bank  of  Duluth  (Minn.)  920. 

A  mortgagor  hdd  entitled  to  damages  under 
the  statute,  though  the  sale  was  merely  pre- 
tended.—Gauche  V.  MUtrath  (Wis.)  999. 

Refusal  to  allow  the  mortgagor  to  redeem, 
on  the  ground  that  the  property  had  been  sold, 
hdd  a.  waiver  of  suihoiency  of  a  tender. — 
Gauche  v.  Mllbrath  (Wis.)  999. 

The  measure  of  damages  defined  under  Rov. 
St.  J  2316a,  giving  the  mortgagor  of  chattels 
damages  in  case  the  mortgagee  sells  in  less 
than  five  days  after  taking  the  property. — 
Gauche  v.  Mllbrath  (Wis.)  999. 
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A  mortgagee,  who  permita  the  mortgagor  to 
«ell  property  and  takes  notes  in  his  own  name, 
has  no  lien  on  snch  notes,  as  against  a  lerying 
creditor  of  the  mortgagor  without  notice. — 
Smith  T.  Clark  (Iowa)  1011. 

In  an  action  to  foreclose  an  unrecorded  mort- 
gage, where  one  defendant,  by  cross  appeal, 
sets  up  an  alleged  superior  mortgage,  and  the 
mortgagor  makes  no  defense,  judgment  should 
be  rendered  against  him  on  the  cross  petition. — 
Hartney  t.  Jordan  (Iowa)  1037. 

CHECKS. 

See  "Bills  and  Notes." 

CHURCH. 

See  "Religious  Societies." 

CLAIMS. 

Against  decedent's  estate,  see  "Bxecntors  and 
Administrators." 

By  third  persons  in  attachment,  sea  "Attach- 
ment" 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment." 

COLLECTION. 

See  "Banks  and  Banking." 
Of  taxes,  see  "Taxation." 

COLLUSION. 

Between  attorney  and  client,  see  "Attorney  and 
Client." 

COLOR  OF  TITLE. 

See  "Adverse  Possession." 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

Of  broker,  see  "Brokers." 

COMMISSIONER. 

County  commissioners,  see  "Conntiea.'* 

COMMON  CARRIER. 

See  "Carriers." 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain." 
Of  attorney,  see  "Attorney  and  CJlient." 
Of    commission    for    rertsion    of    laws,    see 

"States." 
Of  Justicie,  see  "Justices  of  the  Peace." 
Of  sheriff,  see  "Sheriffs  and  Constables." 

COMPETENCY. 

Of  eyidence,  see  "Evidence." 

Of  Juror,  see  "Grand  Jury";    "Jury." 

Of  witness,  aee  "Witnesses." 

COMPLAINT. 

See  "Pleading." 

For  assault,  see  "Assault  and  Battery." 


COMPROMISE  AND  SETTLEMENT. 

See,  also,  "Accord  and  Satisfaction":  "Pay- 
ment";  "Eeleaae." 

Of  claim  against  corporation,  see  "Corpora- 
tions." 

Eyidence  htid  to  show  that  plaintiff  had  nerer 
entered  into  the  compromise  alleged. — Shnrte  t. 
Fletcher  (Mich.)  233. 

CONDEMNATION  PROCEEDINGS. 

See  "Eminent  Domain." 

CONDITION. 

In  policy,  see  "Insurance." 

CONDUCT. 

Of  trial,  see  "Trial." 

CONFESSION. 

As  evidence,  see  "Criminal  Law." 

CONFUSION  OF  GOODS. 

Putting  potatoes  into  one  end  of  a  trendi, 
separated  from  those  belonging  to  another  by 
hay,  hdd  not  a  mingl'  "  "       ~ 

Scbofield  (Iowa)  1127. 


bay,  Md  not  a  mingling  of  goods. — Scott   t. 
•bo" ~" 


CONSIDERATION. 

Of  contract,  see  "Contracta." 
Of  note,  see  "Bills  and  Notes." 

CONSOLIDATION. 

Of  road  districU,  see  "Highwaya." 

CONSPIRACY. 

An  Information  charging  a  conspiracy  to  com- 
mit an  offense,  specified  in  the  language  of  the 
statute,  is  Bofficient.— People  v.  Butler  (Mich.) 
734. 

CONSTITUTIONAL  LAW. 

A  grantee  of  a  right  to  lay  a  sewer  in  monici- 
pal  streets,  and  connect  the  same  vrith  the  prem- 
ises of  adjoining  owners,  held  a  vested  right, 
which  the  city  •could  not  revoke. — Stevens  v.  City 
of  Muskegon  (Mich.)  227. 

The  ditch  hiw  (Acts  20th  Gen.  Assem.  c.  18«) 
held  not  unconstitutional  on  the  ground  that  no 
right  of  appeal  was  ^ven  from  order  levying  a 
tax  for  conBtniction  of  drain. — Butts  v.  Monona 
County  (Iowa)  2&1. 

A  judicial  office  created  by  the  constitntion 
cannot  be  abolished  by  statute. — McDermont  v. 
Dinnie  (N.  D.)  294. 

Rev.  Codes,  §  2209,  superseding  police  noagis- 
trates  by  municipal  courts,  hM  unconstitutional. 
—McDermont  v.  Dinnie  (N.  D.)  294. 

The  jurisdiction  of  a  court  created  by  the  con- 
stitution cannot  be  increased  or  diminished  iiy 
the  legislature.— McDermont  v.  Dinnie  (N.  D.) 
294. 

A  parol  treaty  conferring  on  subjects  of  a 
foreign  country  a  right  to  inherit  lands  hdd  not 
an  infringement  of  the  right  of  a  state  to  con- 
trol its  Internal  policy.— Opel  v.  Shonp  (Iowa) 
660. 

Laws  1895,  c.  89,  exempting  from  the  claims 
of  creditors  the  proceeds  of  policies  of  insur- 
ance "heretofore  or  hereafter  Issued,"  imrairs 
the  oblicntion  of  contracts.— Skinner  r.  Holt 
(S.  D.)  695. 
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Pnb.  Acta  188A,  No.  206,  is  not  nneenstlta- 
tlonal  a8  containing  confiictinK  proiialonB,  or 
aa  impairing  tlie  oblisation  of  contracta. — ^Mair- 
head  t.  Sanda  (MicbO  826. 

Lawa  1896,  c.  88,  exempting  from  the  claims 
of  creditors  the  proceeds  of  iralicies  of  insnrance 
"heretofore  or  hereafter  issued,",  is  retroactive 
and  Toid  as  to  antecedent  transactions. — Sldn- 
ner  t.  Holt  (S.  D.)  696. 

Laws  1886,  c.  88,  exempting  the  proceeds  of 
life  insurance  policies  "heretofore  or  hereafter 
issned,"  conld  not  affect  the  lien  of  a  jndement 
already  rendered.— Skinner  t.  Holt  (S.  DO  696. 

Const  art  11,  f  3,  does  not  deprive  the  legis- 
lature of  power  to  exempt  property  from  assess- 
ments.—Milwaukee  Blectric  Railway  &  Light 
Co.  T.  City  of  Milwaukee  (Wis.)  796. 

Comp.  Laws,  {  6776,  making  an  order  of  the 
county  court  requiring  the  delivery  of  prop- 
erty to  an  administrator  prima  facie  eviaence 
of  the  right  of  the  administrator  to  recover  it, 
is  constitutional.— Bright  v.  Bcker  (S.  D.)  824. 

The  fact  that  the  taking  effect  of  an  act  in  a 
city  is  contingent  on  a  vote  ot  the  city  council 
does  not  constitute  a  delegation  of  legislative 
power.— State  v.  Salliran  (Minn.)  ICMM. 

CONSTRUCTION. 

Of  contract,  see  "Contracts";    "Sales." 
Of  guaranty,  see  "Quaran^." 
Of  policy,  see  "Insurance." 
Of  statute,  see  "Statutes." 
Of  wUl,  see  "Wills." 

CONTEMPT. 

Review  of  order,  see  "Appeal  and  Brror." 

Commitment  for  fkilure  to  pay  over  money 
ordered  to  be  paid  can  be  sustained  only  bv  evi- 
dence that  defendant  has  the  money  within  his 
power,  and  can  at  once  comply  with  the  order. — 
Warren  v.  Rosenberg  (Wis.)  339. 

When  commitment  of  defendant  as  for  con- 
tempt till  he  shall  make  full  discoverr  of  his 
property  Is  not  an  abuse  of  power. — Warren  t. 
Rosenberg  (Wis.)  339. 

CONTEST. 

Of  election,  see  "Elections." 
Of  will,  see  "Wills." 

CONTINUANCE. 

Before  justice,  see  "Justices  of  the  Peace.** 

In  criminal  cases,  see  "Criminal  Law." 

A  refusal  of  a  continuance  for  death  of  attor- 
ney Md  proper. — Geiger  v.  Payne  (Iowa)  664. 

CONTRACTS. 

See,  also,  "Assignments";  "Assignments  for 
Benefit  of  Creditors";  "Bills  and  Notes"; 
"Cancellation  of  Instruments";  "Carriers"; 
"Chattel  Mortgages";  "P'rauds,  Statute  of"; 
"Fraudulent  Conveyances";  "Master  and 
Servant";  "Mortgages";  "Partnership";  "Pay- 
ment"; "Pledges";  "Principal  and  Agent  ; 
"Principal  and  Surety";  "Reformation  of  In- 
struments"; "Sales";  "Specific  Performance"; 
"Vendor  and  Purchaser. 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Consideration  of  note,  see  "Bills  and  Notes." 

Construction  of,  see,  also,  "Sales." 

Effect  of  fraud,  see  "Fraud." 

Evidence  of  usage,  see  "Customs  and  Usages." 

Form  of  action  for  breach,  see  ".Action." 

For  state  printing,  see  "States." 

Gambling  contracts,  see   "Gaming." 


Lawa  impairins  oUig*tlon,  see  "Constitutional 

Law." 
Measure  of  damages  for  breach,  see  "Damages." 
Of  corporation,   see  "Corporations." 
Reformation,     see     "Reformation     of     Instru- 
ments." 
To  pay  commission,  see  "Brokers." 
To  teach  school,  see  "Schools  and  School  Dis- 
tricts." 
When  aaaignable,  see  "Assignments." 

Requisites  and  Talidlty. 

A  contract  to  convey  certain  land  hdd  not  void 
for  uncertainty.— Rhea  v.  Meyers'  Estate  (Mich.) 
239. 

Offer  for  season  supply  of  goods  at  certain 
price  ReW  not  accepted  by  an  order  for  specific 
goods.- Michigan  Bolt  &  Nut  Works  v.  Steel 
(Mich.)  241. 

The  purchaser  of  property  in  the  hands  of  a 
receiver,  which  he  knew  the  receiver  had  an  op- 
tion to  buy,  impliedly  promises  to  pay  for  it- 
Northwestern  Wheel  &  Foundry  Co.  v.  Mil- 
waukee Electric  St  Ry.  Co.  (Wis.)  871. 

Correspondence  between  parties  examined,  and 
held  not  to  establish  a  contract.  —  Wemple  v. 
Northern  Dakota  Elevator  Co.  (Minn.)  478. 

Where  a  party,  on  exchange  of  land,  agreen 
to  pay  off  a  mortgage,  a  written  contract  after 
the  exchange,  binding  himself  to  do  so,  is  sup- 
ported by  a  consideration.- Bennett  v.  Knowles 
(Mich.)  491. 

CoBatniotloa. 

Building  contract  construed,  and  kHd,  that 
the  owner  was  not  liable  for  lumber  purchased 
by  the  contractor  beyond  an  amount  stipulated 
to  be  paid  under  the  contract.  —  West  Shore 
Lumber  Co.  v.  Northrop  (Wis.)  338. 

Liability  of  parties  to  a  contract  whereby  one 
controls  the  farm  of  the  other  for  a  term  of 
yeara.- Walker  v.  Walker  (Iowa)  617. 

Where  the  construction  of  a  contract  depends 
on  other  facts,  the  contract,  in  connection  with 
these  questions  of  fact,  should  be  submitted  to 
the  jury.— Rosenthal  v.  Ogden  (Neb.)  779. 

Construction  of  an  oral  contract  held  for  the 
court.— James  v.  Carson  (Wis.)  1004. 

A  contract  to  furnish  a  heating  plant  for  a 
greenhouse  must  be  construed  in  view  of  the 
known  purpose  for  which  such  buildings  are 
used. — Kramer  v.  Messner  (Iowa)  1142. 

Performance. 

An  injunction  restraining  persons  from  per- 
forming a  contract  is  excuse  for  nonperform- 
ance.—^Burkhardt  V.  Georgia  School  Tp.  (S.  D.> 
16. 

A  contract  for  a  monument  held  substantially 
complied  with. — Prior  v.  Sehmeiser  (Iowa)  625. 

Right  to  rescind  transfer  of  personal  property 
survives  to  transferror's  executor.— Coon  v.  Den- 
nU  (Mich.)  666. 

Aotiona. 

In  an  action  on  a  building  contract  which 
plaintiff  had  abandoned,  he  can  recover  not  ex- 
ceeding the  price,  less  the  cost  of  completing  the 
work,  and  any  damage  incnrred  by  defendant. 
—Sheldon  v.  Leahy  (Mich.)  76. 

Where,  in  an  exchange  of  land,  one  party 
agrees  to  reduce  a  mortgage  payable  to  a  third 
person,  the  other  may  sue  for  breach  of  the 
contract. — Bennett  v.   Knowles  (Mich.)  401. 

In  an  action  to  recover  for  work  under  a  con- 
tract requiring  the  certificate  of  an  engineer, 
such  certificate  is  not  admissible  in  ovidpiicc 
unless  pleaded. — Boden  v.  Maher  (Wis.)  980. 

Where  the  certificate  of  an  en^iiippr  is  by  the 
terms  of  a  contract  made  h  coiiditiou  precedent 
to  the  right  to  payment  for  work  done,  the  fur- 
nishing of  such  certificate  must  be  pleaded  to 
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state  a  canae  of  action  for  snch  work.— Bod«n  ▼. 

Maher  (Wia.)  980. 

Evidence  hdd  to  show  a  joint,  and  not  a  aeT- 
eral,  contract  for  the  employment  of  an  at- 
torneyto  defend  a  third  person.— James  v.  Car- 
son (Wis.)  1004. 

Evidence  hdd  not  to  require  assessment  of 
damaees  for  breacli  of  contract  at  a  greater 
sum  than  that  awarded.— Ra7  r.  Lewis  (Minn.) 
1100. 

CONTRIBUTION. 

Between  indorsers,  see  "Bills  and  Notes." 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence." 


CONVERSION. 

Of  pledge,  see  "Pledges." 
Wrongful  conrersion,  see  "TroTer  and  Conver- 
sion." 

CONVEYANCES. 

See  "Chattel  Mortgages"!  "Deeds";  "Fraudu- 
lent Conveyances";  "Mortgages";  "Sales"; 
"Vendor  and  Purchaser." 


CORPORATIONS. 

See,   also,   "Banks  and   Banking";    "Carriers"; 

"Insurance";       "Municipal       Ciorporations" ; 

"Railroads";    "Street  Railroads." 
Testing  title  to  office,  see  "Quo  Warranto." 

A  corporation  may  compromise  a  doubtful 
claim  against  it,  though  the  doaDt  arises  in  re- 
gard to  its  power  to  enter  into  contracts  like 
that  creatine  the  claim.— Farmaw'  Mnt.  Ins.  Co. 
V.  Meese  (Neb.>  113. 

That  directors  allowed  Judgment  by  default 
is  not  prima  facie  fraudulent— Peatman  v. 
Ceuterville  Light,  Heat  &  Power  Co.  (Iowa) 
641. 

A  judgment  restraining  a  corporation  from 
exercising  corporate  privileges,  and  for  disso- 
lution, held  sustained  by  the  findings. — State  v. 
Cannon  River  Mannf'g  Ass'n  (Minn.)  621. 

A  corporation  organized  in  another  state, 
though  doing  business  in  Michigan,  cannot  main- 
tain quo  warranto  to  prevent  a  corporation  oi^ 
ganized  in  Michigan  from  taking  a  similar 
name.— People  v.  Home  Life  Assur.  Co.  (Mich.) 
663. 

Evidence  hdd  to  show  that  the  board  of  di- 
rectors of  a  corporation  maxle  a  certain  deter- 
mination by  a  two-thirds  vote. — Fletcher  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.  (Minn.)  1085. 

When  directors'  failure  to  do  certain  things 
is  not  a  ground  of  complaint. — Peatman  v.  Cen- 
terville  Light.  Heat  &  Power  Co.  (Iowa)  541. 

An  insolvent  corporation  may  transfer  its 
property  in  good  faith  for  proper  purposes. — 
Shaw  V.  Robinson  &  Stokes  Co.  (Neb.)  MT. 

Contraota. 

Contract  between  creditor  and  debtor  corpo- 
rations construed,  and  hdd,  that  on  the  insol- 
vency of  the  debtor  corporation  one  of  the 
creditor  corporations  under  the  contract  was 
entitled  to  preference  in  the  payment  of  its 
claims. — Plymouth  Cordage  Co.  v.  Seymour 
(Minn.)  1070. 

A  mortgage  hdd  not  invalid  as  against  a  di- 
rector voting  in  favor  thereof,  though  it  inures 
to  the  benefit  of  other  directors  secondarily  lia- 
ble on  the  indebtedness.  —  Lucas  v.  Friant 
(Mich.)  735. 


Signature  of  secretary  hdd  noneaaentUI  to 
yalidity  of  note.— Peatman  ▼.  (Tenterville  Light 
Heat  &  Power  Co.  (Iowa)  541. 

When  bonds  issued  In  excess  of  Hmit  of  in- 
debtedness are  not  illegal.— Peatman  ▼.  Oenter- 
ville  Light,  Heat  &  Power  Co.  (Lowm.)  541. 

8to«k. 

Under  the  statute,  notice  of  a  call  on  stock- 
holders for  an  installment  of  stock  must  be  prp- 
scribed  by  a  by-law,  or  equivalent  resolution,  uni- 
form as  to  all  stockholders.— Germania  Iron  Mis. 
Co.  V.  King  (Wis.)  181. 

That  a  secretary  procured  stock  to  be  iasD«<J 
to  him,  for  which  he  has  paid  but  25  per  cent 
of  the  bar  Talne,  is  not  ground  for  equitable  re- 
lief.—Peatman  V.  Centerrille  Light,  Heat  k 
Power  Co.  (Iowa)  541. 

Right  of  corporation  to  recover  on  a  subsoiir- 
tion  for  stock  after  a  sale  by  it  of  its  entire 
stock.  —  Level  Land  Co.  No.  3  t.  Hayward 
(Wis.)  567. 

A  corporation  hM  to  hare  waived  its  right  to 
cancel  stock  for  fraud.— Tecomseh  Nat  Bank 
T.  Russell  (Neb.)  763. 

Purchaser  of  stock  hdd  not  an  innocent  par- 
chaser  for  value. — Tecumseh  Nat.  Bank  v.  Rns- 
sell  (Neb.)  768. 

Under  Gen.  St.  1894.  §  3415,  an  agreement 
with  subscribers  that,  for  each  share  paid  for. 
a  certificate  of  two  or  more  shares  shall  bi> 
given,  is  void.— Rogers  t.  Gross  (Minn.)  8M. 

A  holder  of  stock  hrld  to  have  lost  hia  right 
to  rescind  as  against  creditors  of  the  corpora 
tion.— Olson  v.  State  Bank  (Minn.)  904. 

Where  an  increase  of  stock  was  pordiasetl 
by  the  president,  and  paid  for  with  dtj  fuBd.-> 
of  which  he  was  custodian,  and  the  stock  then 
sold  to  third  parties,  hdd,  that  the  stock  wa« 
not  ultra  vires,  but  only  voidable.— Olaon  v. 
State  Bank  (Minn.J  904. 

Members  sad  stoeUioldan. 

Minority  of  stockholders  cannot  dictate  pul- 
ley of  the  corporation. — Peatman  v.  CenterviUe 
Light,  Heat  &  Power  Co.  (Iowa)  541. 

The  minority  stockholders  law,  as  applied  to 
a  life  insurance  company,  hdd  constitutional.- 
Attorney  General  v.  Looker  (Mich.)  929. 

A  corporation  organized  to  manufacture  anl 
deal  in  fertilizers  held  not  organized  for  manufac- 
turing exclusively,  so  as  to  exempt  ita  stock- 
holders, under  Const,  art.  10,  {  3.— Commercial 
Bank  of  St  Paul  v.  Azotine  Maourg  Co.  (Minn-i 
•J17. 

Findings  of  court  in  action  to  enforce  liability 
of  stockholders  of  insolvent  corporation  heUt  suffi- 
cient.—Commercial  Bank  of  St.  Paul  v.  Aaotine 
.Mauufg  Co.  (Minn.)  217. 

After  a  corporation  assigns  for  the  benefit  of 
its  creditors,  a  simple  contract  creditor  may  en- 
force the  constitutional  liability  of  the  stock- 
holders.—Sturterant-Larrabee  Co.  V.  Mast.  Bn- 
ford  &  Burwell  Co.  (Minn.)  324. 

An  action  against  the  officers  of  a  corporation 

for  fraud  cannot  be  joined  with  an  action  to  eo 
force  the  constitutioual  liability  of  the  storkhnl.l- 
ers. — Sturtevant-Larrabee  Ca  v.  Mast,  Buford  & 
Burwell  Co.  (Minn.)  324. 

Where  a  corporation  has  assigned  for  the  ben- 
efit of  creditors,  hdil  a  simnle  contract  rr«lit->r 
may  enforce  the  stockholder's  liability  (Gen.  St. 
18i>4,  c.  76)  for  such  of  the  debts  as  may  remaiii 
unpaid  after  the  assets  slisU  have  btvn  adminis- 
tcretl  by  the  assignee. — Minneapolis  Paper  C<-. 
V.  Swinburne  Co.  (Minn.)  144. 

An  action  to  enforce  a  stockholder's  liability 
will  not  lie  where  the  corporation  is  in  the  haml^ 
of  a.  receiver.—Rouse.  Uacartl  &  Co.  v.  Detroii 
Cycle  Co.  (Mich.)  511. 
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Creditors  a(«  entitled  to  rtearet  receiver's 
fees  in  addition  to  their  debts  and  statutory 
costs  and  disbursements  not  ezceedinc  the 
amount  of  the  stockholders'  statutory  liability. 

Harper  y.  Carroll  (Minn.)  610,  1089. 

In  a  judgment  against  stockholders  of  an  in- 
solvent corporation  it  is  proper  to  provide  that, 
on  collection  in  full,  a  judgment  of  contribution 
may  be  entered  between  the  stockholders. — 
Harper  v.  Carroll  (Minn.)  610,  1069. 

In  an  action  under  Gen.  St.  1804,  c.  76,  to  en- 
force the  double  liability  of  stockholders  of  an 
Insolvent  corporation,  creditors  are  entitled  to 
a  judgment  against  each  stockholder  for  the 
full  amount  of  his  statutory  liability. — Harper 
V.  Carrcdl  (Minn.)  610,  1068. 

Rights  of  stockholders  in  an  action  to  enforce 
the  statutory  liability,  where  there  are  nonresi- 
dent stockholders  over  whom  the  court  has  no 
jurisdiction,  determined.  —  Harper  v.  Carroll 
(Minn.)  610,  1069. 

Rule  established  as  to  the  issue  of  executions 
n^ainst  stockholders  of  an  Insolvent  corpora- 
tion, where  the  aggregate  amount  of  the  judg- 
ment on  their  stock  liability  exceeds  the  aggre- 
gate amount  to  be  satisfied  by  the  same.— Har- 
l)er  V.  Carroll  (Minn.)  610,  10C9. 

The  court  may,  on  application,  stay  the  dock- 
eting of  a  judgment  against  a  stockholder  of 
an  insolvent  corporation  on  giving  bond  to  pay 
the  assessments  on  the  judgment — Harper  v. 
Cnrroll  (Minn.)  610,  1009. 

Where  a  stockholder  of  an  insolvent  corpora- 
tion is  also  a  creditor,  it  is  proper  to  render 
judgment  against  him  for  his  statutory  liabil- 
ity, and  to  declare  it  a  lien  on  tbe  amount  due 
him.— Harper  v.  Carroll  (Minn.)  610,  1069. 

Directors  may,  as  against  other  stockholders, 
purchase  the  corporate  property  at  foreclosure 
sale.— Lucas  v.  Priant  (Mich.)  735. 

One  becoming  a  stockholder  in  a  de  facto  cor- 
poration held  estopped  to  question  its  existence. 
— Hause  v.  Manuheimer  (Minn.)  810. 

Liability  of  stockholders  on  insolvency  of  a 
corporation  determined. — Rogers  v.  Gross 
(Minn.)  894. 

Stockholders  who  have  accepted  unpaid  cer- 
tificates htld  to  have  no  equitable  rights  as 
against  the  subscribers  who  have  paid  for 
their  stock.— Rogers  v.  Gross  (Minn.)  8d4. 

CORRECTION. 

Of  deposition,  see  "Depositions." 

COSTS. 

Of  divorce  case,  see  "Divorce." 

Prevailing  party  is  entitled  to  a  term  fee  for 
every  term  at  which  a  cause  is  regularly  on  the 
calendar  and  not  reached,  or  is  postponed. — Mar- 
tin V.  Lillibridge  (Mich.)  75. 

A  charge  paid  by  a  litigant  to  a  surety  com- 
pany for  Ijeoomiug  surety  on  an  appeal  bond 
hHil  not  taxable  as  costs  in  the  supreme  court. — 
Somerville  v.  Wabash  R.  Co.  (Mich.)  00. 

In  a  suit  to  set  aside  a  judgment,  plaintiffs 
attorney  fees  and  exjx'nses  cannot  be  rerovered 
ns  damages. — Bull  v.  Keenan  (Iowa)  433. 

An  appellee  on  reversal  held  entitled  to  costs 
for  transcript  which  he  was  compelled  to  fur- 
nish by  insnttifiency  of  appelliiiit's  bill  of  ex- 
ceptions.— Novotny  v.  Diinforth  (S.  D.)  585. 

The  costs  iu  a  criminal  prOKocution  which 
arose  in  a  county  then  uiiorgnnized  are  payable 
by  the  state,  though  the  county  was  shortly  aft- 
er organized,  and  the  cuso  removed  there  for 
trial.— Lyman  County  v.  State  (S.  D.)  601. 


In  repleHn  in  the  circuit  court,  where  plain- 
tiff recovers  S22,  defendant  is  entitled  to  cost*. 
— Bemdt  t.  Ionia  Circuit  Judge  (Mich.)  661. 

Where,  in  an  action  aided  by  attachment, 
defendant  admits  the  claim  and  recovers  for 
wrongful  judgment,  he  may  be  allowed  attor- 
ney's fees  as  part  of  the  costs. — Union  Mill 
Co.  V.  Prenzler  (Iowa)  876. 

Where,  on  certiorari  to  the  probate  court,  the 
action  of  the  court  Is  reversed,  relator  is  en- 
titled to  costs  and  disbursements  against  the 
opposite  party  in  interest. — State  v.  Probate 
Cfourt  of  Rock  County  (Minn.)  908. 

A  statute  authorizing  costs  in  actions  does  not 
authorize  them  in  special  proceedings. — Marks 
v.  Anerbach  (Wis.)  1001. 

Attorneys'  fees  held  not  taxable  as  costs  as 
In  partition.— Everett  v.  Oroskrey  (Iowa)  1126. 

COUNSEL 

See  "Attorney  and  Client" 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTIES. 

See,  also,  "Highways";  "Municipal  Corpora- 
tions";   "Paupers." 

Constitutional  limit  of  taxation,  see  "Taxa- 
tion." 

Depositary  of  county  funds,  see  "Depositaries." 

Injunction  against  appointment  of  commission- 
ers, see  "Injunction. 

against    unauthorized    action    by    county 

board,  see  "Injunction." 

Mandamus  to  county  officers,  see  "Mandamus." 

Ouster  from  annexed  territory,  see  "Quo  War- 
ranto." 

Under  How.  Ann.  St.  IS  483,  484,  boards  of  su- 
pervisors must  let  contracts  for  the  construction 
of  specific  parts  of  a  public  building  by  a  two- 
third  vote  of  all  the  members.— Board  of  Sup'rs 
of  Wayne  County  v.  Donovan  (Mich.)  83. 

An  organized  county  may  sue  the  state  on  the 
refusal  of  the  state  auditor  to  pay  a  claim  Re- 
sented by  it— Lyman  County  v.  State  (S.  D.) 
001. 

A  bond  of  a  depositary  of  county  funds  hdd 
not  invalid  because  payable  to  the  board  of 
commissioners  instead  of  to  the  county. — Board 
of  Com'rs  of  St  Louis  County  v.  American 
Loan  &  Trust  Co.  (Minn.)  704. 

Action  of  the  county  board  on  a  claim  held 
not  to  involve  a  review  or  reversal  of  the  find- 
ing of  a  former  bonrd. — Stenberg  v.  State  (Neb.) 
840. 

Comp.  St.  c.  18,  art.  1,  f  30,  relating  to  elec- 
tions, held  applies  Die  to  an  election  on  a  propo- 
sitiou  to  sell  public  grounds  of  a  couuty. — 
Stenberg  v.  Stntp  (Neb.)  849. 

Questions  of  title  and  validity  of  a  deed  held 
not  so  involved  in  the  question  presented  as 
to  deprive  the  county  bonrd  of  jurisdiction. — 
Stenberg  v.  State  (Neb.)  849. 

Presumption,  arising  from  finding  of  commis- 
sion,   acting    under   Laws   1895,    c.    298,    that 

'  petitions  niniexing  territory  to  county  are  con- 

j  formable  to  law,  and  from  the  proclamation  of 
the  governor  auuezing  such  territory,  may  be 

I  rebutted     by    competent    evidence.  —  State    v. 

,  Board  of  Com'rs  of  Crow  Wing  County  (Mian.) 

All  propositions  for  the  creation  of  a  new 
I  county  must  be  submitted  to  the  electors,  but 
I  only  one  of  the  competing  propositions  can  be 
i  adopted.— State  v.  Board  of  COm'rs  of  Red  Lake 
I  County  (Minn.)  1083. 
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An  elector  maT  legallr  *isn  two  or  more 
noncompetlng  pentl(Ki8  for  mc  creatioo  of  a 
new  county. — State  t.  Board  of  Com'rs  of  Red 
Lake  County  (Minn.)  1083. 

On  an  ejection  between  competing  proposi- 
tions for  organizing  new  counties,  a  majority 
of  all  the  votes  cast  thereon  is  required  to  elect, 
and  a  plurality  of  the  Totea  cast  on  the  com- 
peting proiwaitions. — State  t.  Board  of  Com'rs 
of  Red  Lake  County  (Minn.)  1083. 

Where  a  petition  for  a  change  of  county  seat 
has  been  presented,  no  competing  petition  can 
be  received  until  five  years  after  election  on 
the  first  petition. — Streissguth  r.  Geib  (Minn.) 
1097. 

A  county  treasurer  cannot  retain  out  of  mon- 
ey due  a  city  the  amount  of  delinquent  per- 
sonal taxes  due  the  county  on  a  warrant  issued 
by  him  to  the  city  treasurer.— City  of  Muske- 
gon y.  Soderberg  (Mich.)  1116. 

COUNTY  BOARD. 

See  "Counties." 

COURT  COMMISSIONERS. 

An  order  for  service  of  summons  without  the 
state  may  be  made  by  a  court  cmnmissioner. — 
Pflster  ▼.  Smith  (Wis.)  984. 

COURTS. 

See,  also,  "Justices  of  the  Peace." 

Discretion  of  trial  court,  see  "Appeal  and  Er- 
ror." 

Jurisdiction  over  chnrch  matters,  see  "Religious 
Societies." 

Remarks  by  the  court  as  ground  for  new  trial, 
see  "New  Trial." 

Review  of  findings,  see  "Appeal  and  Error." 

On  petition  for  appointment  of  nn  administra- 
tor the  probate  court  has  no  power  to  decree  spe- 
cific performance  of  an  alleged  settlement  between 
the  heirs.— Shurte  v.  Fletcher  (Mich.)  233. 

The  original  jurisdiction  of  the  supreme  court 
is  confined  to  cases  relating  to  the  revenue,  civil 
cases  in  which  the  state  is  a  party,  mandamus, 
quo  warranto,  and  habeas  corpus. — State  r.  Pi- 
per (Neb.)  878. 

Where  a  certificate  states  that  a  question  of 
law  arose  in  the  case,  but  does  not  allege  that 
the  question  certified  was  involved,  the  supreme 
court  has  no  jurisdiction.  —  Hiatt  t.  Nelson 
(Iowa)  NtS. 

The  supreme  court  will  not  assume  original 
jurisdiction  in  mandamus  unless  some  reason  is 
shown  why  the  application  was  not  made  to 
the  circuit  court.— In  re  Ringrose  (S.  D.)  584. 

On  appearance  of  a  nonresident  whose  prop- 
erty has  been  attached  in  an  action  for  its  con- 
version, it  would  be  a  breach  of  comity  to  per- 
mit plaintiff  to  treat  the  action  as  one  to  set 
aside  the  transfer  made,  and  for  the  recovery  of 
property.- Hay  v.  Tuttle  (Minn.)  696. 

The  district  court  hdd  to  have  jurisdiction  of 
the  state  auditor  as  respects  the  control  and 
disposition  of  a  deposit  made  by  an  insurance 
company  for  the  benefit  of  policy  holders. — 
Hayne  v.  Metropolitan  Trust  Co.  (Minn.)  916. 

COVENANTS. 

In  'lease,  see  "Landlord  and  Tenant" 
Limitation  of  action  on,  see  "Limitation  of  Ac- 
tions." 

A  contingent  right  of  dower  is  an  incumbrance 
on  land  previously  conveyed  by  the  husband 
within  a  covenant  against  incumbrances. — Crow- 
ley V.  C.  N.  Nelson  Lumber  Co.  (Minn.)  321. 


OoTeiuint  M  to  party  wall  in  a  deed  Md  to 
run  with  the  wsu.— Kimm  t.  Griffin  (Mina.) 
68i. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses." 

CREDITORS'  SUIT. 

Objections  that  no  execution  was  obtained 
before  creditors'  bill  filed  cannot  be  first  rai»i>l 
on  appeal. — O'Brien  v.  Stambach  (Iowa)  11-3;:. 

A  grantee,  against  whom  creditors'  Baits  han 
been  brought  to  set  aside  his  purchase,  may  pur- 
chase a  judgment  on  which  such  a  suit  is  based, 
and  will  take  with  it  the  lien  created  by  filisr 
the  suit. — Boggs  v.  Douglass  (Iowa)  689. 

Enforcement  of  liens  by  creditors'  snit  after 
purchase  of  the  judgment  by  defendant,  u 
against  junior  liens,  considered. — Boggs  v.  Dotc- 
lass  (Iowa)  689. 

A  judgment  on  which  snit  Is  founded  is  prinu 
facie  evidence  of  indebtedness. — O'Brien  v. 
Stambach  (Iowa)  1133. 

Creditors  need  not  resort  to  property  of  debt- 
or out  of  the  state. — O'Brien  v.  Stamback 
(Iowa)  1133. 

Defenses  to  judgment,  not  raised  when  rea- 
dered,  cannot  be  set  up. — O'Brien  v.  Stambarh 
(Iowa)  1183. 

W}iere  a  judgment  debtor  is  insolvent,  iasn- 
ance  of  execution  is  not  necessary  before  suit. 
—O'Brien  t.  Stambach  (Iowa)  1133. 

CRIMINAL  LAW. 

See,  also,  "Grand  Jury";  "Indictment  and  In- 
formation";  "Jury";   "Witnesses." 

Change  of  venue  in  prosecution  tiefore  jostice. 
see  "Justices  of  the  Peace." 

Costs  of  prosecution,  see  "Costs." 

Illegal  liquor  sales,  see  "Intoxicatinc;  Liqnon.' 

A  refusal  of  a  motion  for  change  of  venue  Mi 
not  an  abuse  of  dircretion.— State  t.  Edgerton 
(Iowa)  280. 

A  verdict  finding  defendant  guilty  as  cbarri*! 
in  the  second  count  of  an  information  held  snth 
ciently  certain. — Tandy  v.  State  (Wis.)  IWO. 

ArralKuneat  and  pleas. 

A  defendant  cannot  be  tried  in  the  drcnit 
court  on  appeal  from  a  justice,  in  the  absenc« 
of  the  complaint  filed  before  the  justice. — State 
V.  Walker  (8.  D.)  586. 

Where  the  state  for  seven  months  after  indict- 
ment found,  and  during  three  terms,  faib  tn 
arraign  the  defendant,  a  dismissal  of  the  indict- 
ment was  impr^rly  set  aside.— State  ▼.  Ra- 
doicich  (Minn.)  25. 

The  ovprmling  of  a  special  plea  of  former  ar- 
quittal  held  not  to  operate  as  a  withdrawal  of  i 
plea  of  not  guilty.— 'randy  v.  State  (Wis.)  lao. 

Coadwot  of  triaL 

Objections  to  evidence  hM  too  late  after  the 
question  has  been  answered. — State  v.  McKinstiT 
(Iowa)  267. 

For  the  court  to  ask  a  witness  whether  defend- 
ant's attorney  had  talked  to  him  as  to  answer^ 
to  be  made  held  cause  for  reversal. — State  v. 
Allen  (Iowa)  274. 

Remark  by  court  as  to  the  frequency  of  defend- 
ant's exceptions  held  not  prejudicial. — State  v. 
Brown  (Iowa)  277. 

The  provision  that  defendant  should  be  enti- 
tled to  three  days  to  prepare  for  trial  ktU  waiv- 
ed.—State  V.  Harris  (Iowa)  413. 
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A  court  has  power  to  Hmit  the  nninber  of  im- 
peachintr  witnesses  a  defendant  may  nse.— State 
▼.  Beabeat  (Iowa)  428. 

Compelling  defendant  to  stand  ap  for  Identi- 
fication hHd  not  error,  as  compelling  him  to 
criminate  himself. — State  t.  Reasoj-  (Iowa)  461. 

It  is  only  where  a  witness  can  testify  as  to 
the  res  gestie  that  the  prosecution  is  required 
to  place  him  on  the  stand  if  available. — People 
T.  Grant  (Mich.)  647. 

Permitting  the  state  to  withdraw  its  rest, 
and  introduce  further  testimony,  held  not  an 
abuse  of  discretion. — Hans  t.  State  (Neb.)  838. 

It  is  not  error  far  the  prosecuting  attorney 
to  state  his  belief  in  defendant's  giUIt. — State 
V.  Cater  (Iowa)  880. 

ContlnnaBce. 

Defendant  held  estopped  to  complain  of  contin- 
uances made  on  his  fauore  to  appear  for  trial. — 
Tandy  ▼,  State  (Wis.)  160. 

Continnance  for  absent  witness  may  be  denied 
when  the  state  admits  what  the  witness  will 
testify  to.— FantOB  t.  State  (Neb.)  953. 

Zivldeiioe. 

Where  a  sheriff  testifies  to  his  inability  to 
find  defendant  to  show  that  be  was  secreting  him- 
self evidence  that  defendant's  father  told  the 
sheriff  that  defendant  would  anrrender  the  next 
day  is  admissible. — State  t.  Allen  (Iowa)  274. 

It  is  not  error  to  admit  In  evidence  tabulated 
statements  prepared  from  records  and  documents 
in  evidence,  nor  to  permit  a  witness  to  state  the 
remits  of  compilation  or  comparison  of  such  rec- 
ords and  documents,  for  the  purpose  of  assisting 
the  jury.— State  v.  Brady  (Iowa)  290. 

Evidence,  in  a  trial  for  burKlary,  of  a  robbery 
earlier  in  the  evening  by  defendant,  helrl  admis- 
sible to  show  that  at  uiat  time  defendant  was 
not  intoxicated.— State  v.  Harris  (Iowa)  413. 

Evidence  as  to  identity  of  defendants  heM  to 
be  hearsay.— People  v.  Gillespie  (Mich.)  490. 

Evidence  that  blood  was  fonnd  on  clothing  of 
one  joint  defendant  after  his  arrest  held  admis- 
sible as  against  the  other  defendant. — People  t. 
Gillespie  (Mich.)  490. 

Testimony  of  one  of  two  joint  defendants 
charged  with  conspiracy,  given  on  the  prelim- 
inary examination,  is  admissible  against  him. — 
People  v.  Butler  (Mich.)  734. 

Where  defendant  takes  the  stand,  be  may  tes- 
tify as  to  the  intent  with  which  he  committed 
the  act— Cammlngs  T.  State  (Neb.)  756. 

Confession  of  defendant  held  voluntary,  and 
admissible.- Connors  v.  State  (Wis.)  981. 

Xaatraetlona. 

To  single  out  a  particular  witness  for  the  de- 
fense, and  caution  the  jury  as  to  his  credibility, 
is  reversible  error.— Argabright  v.  State  (Neb.) 
102. 

Instruction  on  the  rule  of  evidence  as  to  an  ac- 
cessory before  the  fact  held  erroneous. — State  v. 
Smith  (Iowa)  269. 

Instructions  will  not  be  reviewed  unless  ex- 
ception was  taken  below.  —  State  v.  Reaaby 
(Iowa)  451. 

On  trial  for  robbery,  where  there  was  no  evi- 
dence of  larceny,  held  not  error  to  fail  to  in- 
struct as  to  such  offense.  —  State  v.  Reasby 
(Iowa)  451. 

Charge,  on  reasonable  doubt  held  proper.— 
State  V.  Brown  (Iowa)  277. 

An  instruction  as  to  reasonable  doubt  held 
sufficient. — People  v.  Pichette  (Mich.)  739. 

An  instruction  that  the  jury  should  acquit  "if 
satisfied  beyond  a  reasonable  doubt"  that  de- 
fendant wns  elsewhere  is  not  ground  for  com- 
plaint where  it  was  instructed  to  acquit  if  it 
bad  a  reasonable  doubt  as  to  where  defendant 
was.— People  v.  Pichette  (Mich.)  739. 
69  N.W.-74 


A  material  misstatement  of  the  issues  is  not 
cared  by  a  correct  statement  in  another  in- 
struction.—Raker  T.  State  (Neb.)  749. 

An  unintentional  transposition  of  the  words 
"convict"  and  "aeqnit"  in  an  instruction  held 
ground  for  reversal.— Camminga  v.  State  (Neb.) 
756. 

A  charge  held  proper  when  construed  as  a 
wtiole.— Hans  v.  SUte  (Neb.)  888. 

An  instruction  held  not  erroneous  as  assuming 
the  existence  of  a  fact  in  issne. — Hans  v.  State 
(Neb.)  838. 

It  is  improper  to  underscore  words  in  an  In- 
Btruction.- State  v.  Cater  (Iowa)  880. 

Under  Code,  ff  4465,  4466,  the  court  need 
not  charge  as  to  the  lower  grades  of  the  crinM 
charged,  when  the  defendant  is  either  guilty  of 
such  crime  or  innocent  of  any  offense. — State 
V.  Cater  (Iowa)  880. 

iDstruction  held  not  erroneous,  as  taking  a 
guestlon  of  fact  from  the  jury.— Connors  v. 
State  (Wis.)  981. 

NewtdaL 

New  trial  will  sot  be  granted  for  newly-dia- 
covered  cumulative  evidence.— State  ▼.  Waddle 
(Iowa)  279. 

A  judge  may  determine  a  motion  for  new  tri- 
al, though  the  judge  of  another  district  presided. 
—Lauder  v.  State  (Neb.)  776. 

Newly-discovered  evidence  is  not  gronnd  for 
a  new  trial  in  a  criminal  case. — State  v.  Cater 
(Iowa)  880. 

Appeal  and  enror. 

An  amendment  to  an  information  cannot  be  re- 
viewed where  no  objection  is  shown. — Tandy  v. 
State  (Wis.)  160. 

That  the  prosecuting  attorney  states  the  sub- 
stance of  evidence  which  he  proposes  to  introduce, 
which,  when  offered,  is  rejected,  held  no  ground 
for  reversal.— State  v.  Allen  (Iowa)  274. 

The  overruling  of  an  objection,  made  on  gen- 
eral grounds  only,  to  the  admission  of  a  tabulat- 
ed statement,  la  not  erroneous  because  items  In 
the  statement  were  immaterinl.  and  were  after- 
wards withdrawn.— State  v.  Brady  (Iowa)  280. 

A  defendant,  on  appeal  from  a  conviction  In 
justice  court  on  questions  of  both  law  and  fact, 
is  entitled  to  all  legal  objections  taken  to  the 
pleadings  before  the  justice. — State  t.  Walker 
(S.  D.)  586. 

Questions  discussed  in  the  brief,  bnt  not  raised 
:  by  assignment,  will  not  be  considered. — Raker 
;  T.  State  (Neb.)  749. 

I     Where  a  transcript  is  unaccompanied  by  a 
I  bill  of  exceptions,  refusal  to  give  an  lustmction 
cannot   be   reviewed. — Lauder  v.   State  (Neb.) 
'776. 

An  assignment  of  error  that  the  court  erred 
in  denying  a  motion  for  new  trial  hdd  indefinite. 
—Hans  V.  State  (Neb.)  838. 

Ruling  on  a  motion  to  require  the  state  to 
'  elect  hrld  reviewable  without  being  assigned  as 
,  error  In  the  motion  for  new  trial.— Hans  t. 
.  State  (Neb.)  838. 

i  An  objection  to  the  admission  of  evidence 
;  cannot  oe  first  raised  after  its  admission.— 
j  State  v.  Cater  (Iowa)  880. 

Affidavits  for  continuance  must  be  embodied 
I  In  the  bill  of  exceptions.— Hans  v.  State  (Neb.) 

!  8oo. 

CROPS. 

Mortgage'on,  see  "Chattel  Mortgagee." 

CROSS-EXAMINATION^Ogle 

See  "Witnesses." 
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CROSSINGS. 

Accident  at,  lee  "Railroads." 

CUSTODY. 

Of  children,  see  "Parent  and  Child." 

CUSTOMS  AND  USAGES.       * 

The  bnsiness  usage  of  a  particular  indiTidual 
Md  not  admissible  to  interpret  a  contract. — 
Gamble  t.  A.  Staaber  Manuf'g  Co.  (Neb.)  960. 

DAMAGES. 

Excessive  damages  as  ground  for  new  trial,  see 

"New  Trial." 
For  breach  of  marriage  promise,  see  "Breach 

of  Marriage  Promise." 
For  change  of  grade,  see  "Municipal  Corpora- 
tions." 
For  conrersion,  see  "Trover  and  Conversion." 
For  libel  and  slander,  see  "Libel  and  Slander." 
For  wrongful  attachment,  see  "Attachment." 
Satisfaction  of  claim,  see  "Accord  and  Satis, 
faction." 

Measure  of  damages  in  an  action  to  recover 
for  being  exposed  b?  defendant,  while  in  bis  em- 
ploy, to  a  contnsious  disease,  determined.— Klie- 
gel  v.  Aitken  (Wis.)  67. 

One  hired  as  a  school  teacher  for  a  ^11  year, 
and  discharged  after  its  beginning,  hda  entitled 
to  recover  full  compensation  for  the  year. — Wor- 
tfaington  V.  Oak  &  Highland  Park  Imp.  Co. 
(Iowa)  268. 

Bdd,  that  such  ill  will  and  vindictiveness  ap- 

S eared  as  would  support  an  award  of  punitory 
amages.— Nichols  v.  Brabazon  (Wis.)  342. 

Testimony  which  tends  to  establish  the  ulti- 
mate fact  is  competent,  though  in  the  end  it 
may  be  found  insufficient— Nichols  v.  Brabazon 
(Wis.)  342. 

When  damages  for  physical  pain  and  mental 
suffering  in  the  future  will  be  allowed. — Nichols 
T.  Brabazon  (Wis.)  342. 

An  instruction  as  to  incapacity  of  plaintiff  to 
perform  manual  labor,  without  allowing  the  jrfry 
to  consider  his  capacity  for  other  laixir,  held  er- 
roneous.— Laird  v.  Chicago,  R.  L  &  P.  Ry.  Co. 
(Iowa)  414. 

Damages  are  not  recoverable  for  inconvenience 
not  accompanied  by  pecuniary  loss.— Detroit  Gas 
Co.  V.  Moreton  Truck  &  Storage  Co.  (Mich.) 
659. 

Evidence  of  the  price  paid  for  a  converted  ar- 
ticle held  admissible  on  the  question  of  value. — 
Gauche  v.  Milbrath  (Wis.)  999. 

Disfigurement  caused  by  personal  injuries 
may  be  considered. — Newbury  v.  Getchell  & 
Martin  Lumber  &  Manufacturing  Co.  (Iowa) 
743. 

The  cost  of  medical  attendance  is  not  an  ele- 
ment'of  damages  where  not  paid  for. — Newbury 
V.  Getchell  &  Martin  Lumber  &  Manufacturing 
Co.  (Iowa)  743. 

In  an  action  on  a  policy,  held,  it  was  not  error 
to  permit  the  jury  to  make  memoranda  of  the 
articles  destroyed  and  their  value. — Omaha  Fire 
Ins.  Co.  V.  Crighton  (Neb.)  766. 

A  verdict  of  $1,000  for  certain  permanent  per- 
Honal  injuries  hcM  not  excessive. — Osbom  t. 
Jenkinson  (Iowa)  5-18. 

Two  thousand  five  hundred  dollars  for  dam- 
ages for  personal  injuries  held  excessive.— John- 
son V.  St.  Paul  City  Ry.  Co.  (Minn.)  900. 

One  thousand  eight  hundred  dollars  for  the 
mangling  of  the  left  hand,  so  as  to  require  am- 
putation of  two  fingers,  licld  excessive. — Gaha- 
gan  V.  Aerometer  Co.  (Minn.)  914. 


DEATH. 

Of  party,  see  "Abatement  and  RerlTaL" 

A  cause  of  action,  under  Laws  1883.  e.  22u. 
against  a  railroad  company,  for  injuries  to  sl 
employe,  through  the  negligence  of  another 
employe,  held  to  su'vive  to  the  personal  repre- 
sentative, under  Rev.  St.  g  4255.— Ean  T.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Wis.)  997. 

Damages    sustained    by    decedent's    children 

from  the  loss  of  instructions  and  moral  train- 

'  ing,  of  the  value  of  which  there  is  no  evidence. 

cannot  be   recovered.— Waiker  v.  Lake  Shore 

&  M.  S.  Ry.  Co.  (Mich.)  1114. 


DECEDENTS. 

See  "Executors  and  Administratora" 
Transactions  with,  see  "Witneasea." 


"Wills." 


See  "Equity." 


DECREL 


DEDICATION. 

A  proposition  by  the  owner  of  real  estate  to 
change  the  location  of  a  street  across  it,  and 
its  acceptance  by  the  city,  constitutes  a  dedi- 
cation of  the  ground  occupied  by  the  new  street. 
— Sweatman  v.  City  of  Deadwood  (S.  D.)  582. 


DEEDS. 

See,  also,  "Fraudulent  Conveyancea";  ""Vendor 
and  Purchaser." 

Acknowledgment,  see  "Acknowledgment" 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Deed  or  assignment  see  "Assignments  for  Ben- 
efit of  Creditors." 

Estoppel  by,  see  "EstoppeL" 

Tax  deeds,  see  "Taxation." 

What  is  such  a  defect  in  proffered  title  as  to 
justify  grantee  in  refusing  to  accept  it. — Marnii«> 
V.  Edwards  (Wis.)  69. 

,  Where  witnesses  limit  their  attestation  to  the 
signature  of  one  of  several  grantors,  the  restric- 
tion is  conclusive,  and  excludes  the  presumption 
that  they  witnessed  also  the  signatures  of  the 
other  grantors. — Harrass  v.  Edwards  (Wisl)  e!>. 

Conditions  of  deed  construed,  and  held  to  be 
conditions  subsequent,  so  as  to  authorise  relief 
from  forfeiture  in  case  of  nonperformance. — Don- 
nelly V.  Eastes  (Wis.)  157. 

The  fiict  that  the  grantee  had  no  knowledge  of 
the  execution  of  the  deed  to  him  held  immaterial 
where  he  subsequently  conveyed  the  property.— 
Crowley  v.  C.  N.  Nelson  Lumber  Ob.  (Minn.t 
321. 

Reservation  in  deed  construed.  —  Vincent  v. 
City  of  Kalamazoo  (Mich.)  501. 

Evidence  held  to  show  that  a  deed  absolute  on 
its  face  was  intended  as  an  absolute  convey- 
ance, and  not  a  mortgage.— Shultes  t.  Stiven 
(Minn.)  639. 

Evidence  hdtl  insufficient  to  show  delivery. — 
O'Connor  v.  O'Connor  (Iowa)  67C. 

A  condition,  in  a  grant  for  churdi  purpose*, 
that  the  lands  shell  revert  to  the  grantor  in  a 
certain  event,  cannot  be  invoked  by  one  faction 
of  the  grantee,  to  the  prejudice  of  another.— 
Moseman  v.  Heitshousen  (Neb.)  957. 

Where  one  boundary  is  substantially  coini-i- 
dent  with  the  shores  of  a  lake  at  low-water 
mark,  the  intent  to  convey  to  such  mark  will 
be  presume.!.— Slauson  v.  Goodrich  Transp. 
Co.  (Wis.)  990. 
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DEFAULT. 

Jodgment  b7,  see  "Judgment" 

DEFECTIVE  APPLIANCES. 

See  "Master  and  Serrant." 

DEFECTIVE  SIDEWALKS. 

See  "Mnnlcipnl  Corporations." 

DELINQUENT  TAXES. 

See  "Taxation." 

DELIVERY. 

Of  deed,  see  "Deeds." 

Of  mortgage,  see  "Chattel  Mortgage*." 

DEMAI9D. 

Of  payment,  see  "Bills  and  Notes." 

DEMURRER. 

See  "Pleading." 

DEPOSIT. 

See  "Banks  and  Banking." 

DEPOSITARIES. 

Action  hj  state  on  bond  of  depositary  of  state 

funds,  see  "States." 
Of  county  funds,  see,  also,  "Counties." 

Sureties  on  the  bond  of  a  depositary  of  county 
funds  hdd  not  liable  for  deposits  made  before 
the  bond  was  given. — Board  of  Com'rs  of  Red- 
wood County  T.  Citizens'  Bank  (Minn.)  912. 

Where  there  were  county  deposits  in  a  bank 
at  the  time  it  gave  a  bond  as  depositary  of 
county  funds,  held,  that  payments  afterwards 
made  by  the  bank  to  the  county  applied  on 
the  prior,  and  not  on  subsequent,  deposits,  as 
against  sureties  on  th?  bond.— Board  of  Com'rs 
of  Redwood  County  t.  Citizens'  Bank  (Minn.) 
912. 

DEPOSITIONS. 

.  A  notice  to  take  depositions  should  state  the 
name  of  each  witness  to  be  examined.— Ashe  y. 
Beasley  (N.  D.)  188. 

Certificate  of  a  notary  public  to  a  deposition 
held  a  substantial  compliance  with  the  law. — 
Beckett  t.  Gridley  (Minn.)  622. 

Refusal  to  correct  deposition  at  trial  held 
proper. — Grares  t.  Clark  (Iowa)  1048. 


DEVISL 


See  "Wills." 


DIRECTING  VERDICT. 

See  "TrIaL" 

DIRECTORS. 

See  "Corporations." 

DISAFFIRMANCE. 

Of  contract  made  while  insane,  sec  "Insane 
Persons." 


DISCHARGE. 

See  "Accord  and  Satisfaction";    "Compromise 
and  Settlement";    "Payment";    "Release." 

8f  attachment,  see  "Attachment." 
f  surety,  see  "Principal  and  Surety." 

DISCLOSURE. 

Of  garnishee,  see  "Garnishment" 

DISCOUNTS. 

See  "BUls  and  Notes." 

DISCRETION  OF  COURT. 

See  "Appeal  and  Error." 

DISMISSAL. 

On  appeal,  see  "Appeal  and  Error." 

DISMISSAL  AND  NONSUIT. 

Consent  of  attorney,  see  "Attorney  and  Cli- 
ent" 

On  rendering  a  judgment  for  plaintiff,  hM, 
it  was  proper  to  dismiss  the  suit  as  to  one  item 
without  prejudice.— Grotte  y.  Nagle  (Neb.)  978. 

DISSOLUTION. 

Of  attachment,  see  "Attachment" 

DISTRICT. 

See  "Schools  and  School  Districts." 


DISTRICT  COURT. 


Ste  "Courts." 


DIVORCE. 


Method  of  service  where  the  cause  of  action 
arose  in  the  state  determined. — Bentley  v.  Hos- 
mer  (Mich.)  860. 

The  attorney  for  the  wife  cannot,  after  dis- 
missal of  the  divorce  suit,  sue  the  husband  for 
legal  services. — Yeiser  v.  Lowe  (Neb.)  847. 

Where,  on  judgment  for  plaintiff  in  divorce, 
the  court  directs  inyment  to  defendant  of  a  cer- 
tain sum  in  full  of  alimony,  defendant,  by  ac- 
cepting the  sum,  held  precluded  from  appealing. 
—Williams  v.  Williams  (N.  D.)  47. 

Award  of  $2,500  from  personslty,  and  further 
cum  of  $2,000  conditioned  on  complainant's  re- 
lease of  dower,  Held  a  reasonable  allowance. — 
Kirkland  v.  Kirkland  (Micb.)  233. 

The  amount  of  alimony  and  attorney's  fees 
is  in  the  discretion  of  the  court — Brasch  v. 
Brasch  (Neb.)  392. 

The  court  may,  in  its  discretion,  postpone  an 
allowance  of  costs  pending  suit  until  final  hear- 
ing.—Brasch  T.  Brasch  (Neb.)  392. 

Under  Comp.  St.  c.  25,  i  12,  an  action  of  di- 
vorce is  pending,  so  far  as  costs  and  alimony 
pending  suit  are  concerned,  until  its  final  deter- 
mination on  appeal  or  error. — Brasch  y,  Brasch 
ffJeb.)  392. 

A  dismissal  of  plaintiff's  bill  held  not  to  de- 

8 rive  the  court  of  jnrisdiction  to  inquire  as  to 
efendant's  right  to  alimony. — O'Neil  v.  O'Ncil 
(Iowa)  523. 

DOUBLE  LIABILITY. 

Of   stockholders,   see  "Banks  and   Banking'  ; 
"Corporations." 
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DOWER. 

OoDtinKent  right  as  incumbrance,  see  "Coye- 

nantB." 
Estoppel  to  daim,  see  "EstoppeL" 

DRAFT. 

See  "Banks  and  Banking." 

DRAINS. 

Petition  for  drain,  signed  by  statutory  number 
of  persons,  cannot  be  impeacbed  by  testimony 
that  a  number  of  the  signers  were  unqualified, 
if  the  unqoalified  signers  are  not  pointed  out. — 
Butts  T.  Monona  County  (Iowa)  284. 

Rejection  by  county  supervisors  of  that  part  of 
petition  for  drain  which  asks  for  bonds,  held 
not  a  rejection  of  that  part  asking  for  the  con- 
struction of  the  drain.— Bntts  t.  Monona  County 
(Iowa)  284. 

Tax  for  drainago  purposes  held  not  invalidated 
by  changes  made  in  the  surveys. — Butts  v.  Mo- 
nona Cennty  (Iowa)  284. 

It  la  no  objection  to  tax  for  cleaning  drain 
that  the  contractors  increased  width  of  drain. — 
Angell  ▼.  Cortright  (Mich.)  486. 

Petition  for  cleaning  drain  &eM  sufficient— 
AngeU  T.  Cortright  {Mich.)  486. 

DURESS. 

In  procuring  will,  see  "Wills." 

EASEMENTS. 

A  contract  for  the  conveyance  of  a  railroad 
side  track  to  the  use  of  the  grantees  AeW  a  con- 
veyance of  a  right  of  way,  and  not  a  mere  U- 
oense.- Kent  Furniture  Manufg  Co.  v.  Long 
(Mich.)  657. 

A  right  of  way  over  a  railroad  side  track  hdd 
to  pass  to  the  heirs  and  assigns  of  the  grantee. 
—Kent  Furniture  Manufg  Co.  v.  Long  (Mich.) 
«57. 

Where  a  right  of  way  over  a  r.illroad  track 
was  conveyed  a  reconstruction  of  the  tmck  by 
consent  of  the  parties  hM  not  an  abandonment 
of  the  easement.- Kent  Furniture  Mnnufg  Co. 
X.  Long  (Mich.)  657. 

An  assessment  can  be  acquired  by  prescrip- 
tion only  for  the  statutory  length  of  time. — 
Engle  V.  Hunt  (Neb.)  970. 

EJECTMENT. 

See  "Adverse  Possession";   "Quieting  TlUe." 

ELECTION  OF  REMEDIES. 

The  bringing  of  an  action  for  frand  held  not 
to  prevent  plaintiff  from  amending  the  com- 
plaint, so  as  to  seek  a  rescission  for  mistake. — 
Clapp  V.  Greenlet  (Iowa)  1049. 

ELECTIONS. 

Appeal  from  decision  of  secretary  of  state,  see 
"Appeal  and  Error." 

For  city  purposes,  see  "Municipal  Corpora- 
tions." 

For  county  purposes,  see  "Counties." 

Mandamus  to  compel  count  of  votes,  see  "Man- 
damus." 

A  jouit  action  i)y  persons  to  whom  an  examina- 
tion of  ballots  was  referred  to  recover  on  the 
bond  will  nat  lie.— Moede  v.  Haines  (Minn.)  216. 

On  breach  of  a  bond  given  in  an  election  contest, 
an  action  can  be  maintained  thereon  by  eadi  of 


the  persons  to  whom  the  examination  of  the  bol- 
•lots  was  referred,  in  his  own  name. — ^Moede  v. 
Haines  (Minn.)  216. 

A  party  to  an  election  contest  held  not  estop- 
ped to  demand  that  certain  votes,  if  declared  ie- 
gnl,  should  be  counted  for  him.— Cook  t.  Fislur 

(Iowa)  264. 

Evidence  held  insufficient  to  show  that  the  lial- 
lots  bore  identifying  marks  so  as  to  render  tbem 
illegal.— Cook  v.  Fisher  (Iowa)  264. 

The  vote  of  a  rowoship  kM  valid  tboogh  the 

initials  of  candidates  on  the  ballots,  being  im- 
properly printed,  are  corrected  by  the  judges  of 
election.— Cook  v.  Fisher  (Iowa)  2(54. 

Voters  were  not  deprived  of  the  right  to  vcte 
liecause  of  technical  mistakes  in  printed  bal- 
lots.—Cook  V.  Fisher  (Iowa)  264. 

Findings  of  fact  by  the  secretanr  of  state  u 
to  objections  against  certificates  of  nomin.'itioii'! 
are  prima  facie  correct — State  v.  Piper  (Neb.) 
378.  • 

The  secretary  of  state,  in  passing  on  objectioBs 
against  nomination  certificates,  may  determine 
from  extrinsic  evidence  whether  the  candidate? 
were  in  fact  nominated  by  the  convention  of  a 
political  party.— State  v.  Piper  (Neb.)  378. 

The  secretary  of  state  is  not  to  determine 
which  of  two  rival  state  conventions  of  the 
same  party  is  entitled  to  recognition. — State  v. 
PilJer  (Neb.)  378. 

Where  rival  factions  of  iiolitical  parties  ncnni- 
nate  candidates  at  convention,  and  certify  such 
nominations  to  the  secrettuy  of  state,  be  mm^ 
certify  to  the  county  clerks  the  names  of  rhr 
candidates  nominated  by  each. — State  t.  Pip»T 
(Neb.)  378. 

The  provisions  of  chapter  26,  {  136,  Gomp.  St. 
requiring  objections  to  certificates  of  noniinsti4<Q 
to  be  filed  within  three  days  after  the  filing 
thereof,  are  mandatory. — State  v.  Piper  (Neb.i 
383. 

Secretary  of  state.  In  passing  on  obj(>ctions  to 
a  certificate  of  nomination,  can  decide,  on  in- 
trinsic evidence,  whether  the  candidate  was  nam- 
iuated  by  a  duly-authorized  convention. — State 
V.  Piper  (Neb.)  384. 

tinder  Laws  1890,  c.  84.  the  state  board  nf 
canvassers  can  adjourn  to  a  day  certain  or  take 
a  recess  for  a  reasonable  time  to  obtain  antben- 
ticnted  returns,  w^here  those  furnished  are  im- 

£roporly  authenticated.- Woods  t.  Sheldon  (S. 
».)  60i 

Under  Laws  1890.  c.  84.  the  state  board  of 
canvassers  must  canvass  all  the  votes  cast  in 
the  counties,  if  doly  authenticated  retoms  are 
obtainable.— Woods  y.  Sheldon  (S.  D.)  OSO. 

Attempt  to  establish  an  election  precinct  oot 
of  portions  of  two  counties  under  Gen.  St.  1)«94. 
SU  10,  11.  hdd  a  nuUity.— Brattland  t.  Oilkins 
(Minn.)  699. 

The  provisions  of  Oen.  St.  1904.  fK  10.  11.  ss 
to  the  petition  and  publication  of  lists  of  pre- 
cincts established  are  mandatory. — ^Brattland  t. 
Calkins  (Minn.l^  699. 


EMINENT  DOMAIN. 

Appealable  order,  see  "Appeal  and  Error." 

All  issues  except  that  of  compensation  are  tri- 
able by  the  court. — Bigelow  v.  Draper  (N.  I).) 
570. 

A  necessity  arises  when  the  property  is  ne«?J- 
ed  by  the  railroad  company  to  augment  tlw 
safety  of  its  roadbed. — Bigelow  y.  Dratier  tX. 
D.)  570. 

An  order  of  condemnation  may  be  reversed 
as  to  one  party,  and  affirmed  as  to  otbera. — 
Bigelow  v.  Draper  (N.  D.)  57a 
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Condemnation  proceedinga  maj  be  broogbt  in 
the  name  of  the  railroad  company,  thouKn  the 
property  la  in  the  hands  of  receirera. — ^Bigelow 
V.  Draper  (N.  D.)  57a 

Const,  i  210,  does  not  prohibit  the  diveraion 
of  a  portion  of  a  nonnavigable  water  course, 
when  necessary  fur  a  public  purpose. — Bigelow 
▼.  Draper  (N.  D.)  670. 

The  question  of  the  necessity  of  condemnation 
is  triable  hy  the  court. — Bigelow  v.  Draper  (N. 
D.)  570. 

The  right  of  a  riparian  owner  to  a  natural 
stream  fiowingpver  hia  land  may  be  condemned. 
— Bigelow  V.  Draper  (N.  D.)  570. 

The  verdict  of  a  ]nry  cannot  rest  alone  on 
their  own  judgment,  based  on  mere  inspection 
of  the  properi^.— Bigelow  t.  Draper  (N.  D.) 

570. 

Where  condemnation  proceedings  are  brought 
in  the  name  of  a  receiver  of  a  railroad  company, 
after  verdict  the  court  may  amend  all  proceed- 
ings by  inserting  thp  name  of  the  company. — 
Bigelow  V.  Draper  (N.  D.)  570. 

An  ordinance  authorizing  a  railway  compa- 
ny to  change  the  line  of  its  road  through  a 
eity  hdfl  admissible,  though  invalid  in  certain 
respects.— Fletcher  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (Minn.)  1085. 

A  petitioner  in  condemnation  proceedings 
may  amend  his  petition  so  aa  to  strike  there- 
from land  aa  to  which  he  does  not  wish  to 
continue.— Fletcher  v.  Chicago,  St.  P.,  M.  A 
O.  Ry.  Co.  (Minn.)  1085. 

E}vid(^nce  hdd  admissible  on  an  issue  wheth- 
er public  interest  required  the  route  of  a  rail- 
road companv  through  a  city  to  be  ch.nnged. — 
Fletcher  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
(Minn.)  1085. 

Gen.  St.  1894,  §  2750.  luM  to  authorize  a 
railroad  company  to  condemn  lands  for  a  new 
line.— Fletcher  v.  CThicago,  St  P.,  M.  &  O.  Ry. 
Co.  (Minn.)  1085. 

The  petition  to  condemn  lands  for  railroad 
purposes  need  not  specify  the  particular  pub- 
lic use  to  which  each  tract  is  to  be  put. — 
Fletcher  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  <3o. 
(Minn.)  1085. 

EQUITY. 

See,  also,  "Cancellation  of  Instruments";  "Cred- 
itors' Suit";  "Divorce";  "Fraudulent  Con- 
veyances"; "Partnership";  "Quieting  Title"; 
"Receivers";  "Reformation  of  Instruments"; 
"Specific  Performance";    "Trusts." 

Relief  against  judgment,  see  "Judgment." 

Equity  will  not  determine  cases  of  encroach- 
nwnts  on  highways  in  the  absence  of  special  cir- 
cumstances, there  being  an  adequate  remedy  at 
liiw  under  How.  Ann.  St.  S§  1371-1378.— Town- 
ship of  Greenfield  v.  Norton  (Mich.)  95. 

Equity  wil'  relieve  from  forfeiture  because  of 
breach  of  condition  aubseqqent  in  a  deed,  where 
compensation  may  be  had  in  money. — Donnelly  v. 
Easteg  (Wis.)  157. 

Where  a  county  sues  to  correct  a  deed  of 
land  for  a  road,  an  injunction  against  obstruc- 
tion of  the  road  may  be  had. — Clayton  County 
V.  Herwig  (Iowa)  108S. 

Suit  to  rescind  a  deed  for  mistake  Jteld  not 
barred  by  laches.— Clapp  v.  Greenlee  (Iowa) 
1049. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTOPPEL 

By  judgment,  see  "Judgment." 

To  allege  error,  see  "Appeal  and  EJrror." 

To  demand  account,  see  "Elections." 


Married  woman  luid  not  estopped  to  set  up 
coverture  in  an  action  on  a  note  because  not 
ui|[ed  as  a  defense  thereon  before  suit  brought, 
—fielding  Manuf  g  Co.  v.  Drury  (Mich.)  77. 

One  taking  a  real^estate  mortgage,  and  re- 
cording it  as  such,  held  estopped  from  treating 
it  as  a  chattel  mortgage.— Mhea  t.  McNanghton 
(Mich.)  481. 

One  who  has  dealt  with  a  partnership  associa- 
tion, limited,  as  snch,  is  estopped  to  attack  the 
validity  of  its  organization. — Staver  &  Abbott 
Manufg  Co.  v.  Blake  (Mich.)  508. 

Owners  of  real  estate  the  title  to  which  was 
in  another's  name,  hM  to  be  estopped  to  recov- 
er ground  dedicated  by  the  holder  of  the  title  for 
street  purposes.- Sweatman  v.  City  of  Dead- 
wood  (S.  1>.)  582. 

Where  a  inarried  woman  gives  a  deed  to  the 
property,  thinking  her  husband  is  dead,  she  is 
estopijed  from  afterwards  acquiring  title  there- 
to which,  but  for  such  conduct,  she  never  would 
have   acquired.— Knight  v.   Schwandt   (Minn.) 

e2a 

Where  a  deed  before  delivery  is  taken  from 
the  poasesaion  of  the  grantor  without  his  knowl- 
edge and  recorded,  he  is  not  estopped,  by  delay 
of  four  years,  to  sue  for  cancellation.— OCIonnor 
y.  O'Connor  (Iowa)  676. 

A  wife  is  not  estopped  to  assert  the  validity 
of  a  mortgage  given  by  her  husband  because  of 
statements  by  him  tliat  he  owes  her  nothing. 
—Fowler  Co.  v.  McDonnell  (Iowa)  873. 

The  grantee  of  a  mortgagor  htid  not  estopped 
to  assert  a  title  paramount  to  the  mortgage. — 
Preiner  v.  Meyer  (Minn.)  887. 

Refusal  of  judges  of  school  district  election  to 
allow  certain  electors  to  vote,  as  being  non- 
residents, AeW  not  to  estop  the  district  from 
claiming  that  the  land  on  which  they  resided 
was  within  its  limits  for  taxation. — Independ- 
ent School  Dist.  of  Ottnmwa  v.  Taylor  (Iowa) 
lOOG. 

Defendant  may  prov?  estoppel  by  notice, 
whether  It  was  direct  or  from  facts  within 
plaintiiTs  knowledge.— De  Iiay  v.  Carney  Bros. 
(Iowa)  1053. 

A  wife  held  estopped  by  her  conduct  from  as- 
serting dower  right  as  against  a  purchaser 
from  the  husband. — Holcomb  v.  Independent 
School  Dist.  of  Dnlnth  (Minn.)  1067. 

On  an  issue  of  a  wife's  estoppel  to  assert 
dower,  as  against  a  purchaser  from  the  hus- 
band, it  was  )ieUl  not  error  to  receive  evidence 
that  the  husband  was  reputed  a  single  man. — 
Holcomb  V.  Independent  School  Dist.  of  Duluth 
(Minn.)  1067. 

Grantee  of  one  who  had  disclaimed  interest 
in  land  hdd  estopped  to  claim  interest  there- 
in.— Stivers  v.  Gardner  (Iowa)  1140. 

EVIDENCE. 

See,  also,  "Depositions";    "Witnesses." 

Aa  to  transactions  with  decedents,  see  "Wit- 
nesses." 

Burden  of  showing  prejudicial  error,  see  "Ap- 
peal and  Error." 

Harmless  error  in  rulings  on,  see  "AK>eal  and 
Error." 

In  action  to  set  aside  fraudulent  conveyance, 
see  "Fraudulent  Conveyances." 

Incorporation  in  record  on  appeal,  see  "Appeal 
and  Error." 

In  criminal  cases,  see  "Criminal  Law";  "False 
Pretenses";    "Homicide";    "Robbery. 

In  replevin,  see  "Larceny";    "Replevin." 

Newl.v-di8covered  evidence  aa  ground  for  new 
trial,  aee-  "Criminal  Law." 

Of  adverse  possession,  see  "Adverse  Posses- 
aion." 

Of  compromise,  see  '/(^mpromise  and  Settle- 
ment.''^ 
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Of  marriage,  see  "Marriage." 
Of  negligence,  see  "Negligence." 
Pleading  and  proof,  see  "PleadiAg." 
Proof  of  loss  under  policy,  see  "Insarance." 
Weight  and  saffldency,  see,  also,  "Appeal  and 
Error." 

The  conrts  will  take  judicial  notice  of  legis- 
lative acts  providing  for  the  erection  of  a  court- 
house and  city  hall.— Burlington  Manuf'g  Co. 
V.  Board  of  Courthouse  &  City  Hall  Com'rs 
(Minn.)  1091. 

Beat  and  aecondarjr. 

Secondary  evidence  of  the  contents  of  a  certain 
writing  held  properly  admitted.— Hargreaves  v. 
Reese  (Minn.)  223. 

A  written  agreement  may  be  proven  by  copy, 
where  no  objection  is  made. — Graff  v.  Adams 
(Iowa)  639. 

Books  of  account  do  not  render  inadmissible 
oral  testimony  as  to  payments  credited  there- 
in.— Christman  v.  Pearson  (Iowa)  1055. 

The  fact  that  a  witness  testified  on  a  sec- 
ond trial  hetd  not  to  render  his  testimony  on  the 
first  trial  inadmissible  ou  a  third  trial,  he  be- 
ing out  of  the  state.— City  of  Ord  v.  Nash  (Neb.) 
904. 

Testimony  given  on  a  former  trial  by  a  wit- 
ness subsequently  removed  from  the  state  Md 
admissible.— City  of  Ord  v.  Nash  (Neb.)  964. 

Devlsratlons  and  admlBaloiu. 

Evidence  of  declarations  of  agent  in  absence 
of  principal  held  admissible  as  part  of  the  res 
gestae. — Kliegel  v.  Aitken  (Wis.)  87. 

Declarations  and  admissions  by  an  agent  sned 
for  negligence  Md  admissible  against  hun.— Allen 
V.  Barrett  (Iowa)  212. 

Declarations  of  a  third  person  to  establish  the 
time  of  the  execution  of  a  lease,  which  declara- 
tions were  not  a  part  of  the  res  gest«e,  hdd  In- 
admissible.— Paget  V.  Electrical  Engineering  C!o. 
(Minn.)  475. 

Where  contract  for  restaurant  fixtures  did 
not  clearly  state  material  of  fixtures,  declara- 
tions by  defendant  to  plaintUTa  agent  hM  ad- 
missible, though  such  agent  had  no  authority  to 
make  a  contract. — Dietrich  v.  Stobbins  (Iowa) 
504. 

Declarations  of  injured  party  to  his  physician, 
some  days  after  the  injury,  as  to  the  cauRe  there- 
of, held  inadmissible. — Webber  v.  St.  Paul  City 
Ry.  (3o.  (Minn.)  716. 

A  declaration  made  in  defendant's  absence 
AcM  inadmissible  against  him. — James  v.  Oar- 
son  (Wis.)  1004. 

Whether  offer  to  pay  a  stated  sum  was  mere 
offer  of  compromise,  or  admission  of  indebted- 
ness, is  for  the  jury.  —  Kassing  v.  Ordway 
(Iowa)  1013. 

Declarations  of  the  husband  as  to  an  agree- 
ment to  use  his  wife's  property  held  admissible, 
where  there  was  evidence  that  the  wife  acqui- 
escpd  therein. — De  Lay  v.  Carney  Bros.  (Iowa) 
1053. 

One  testifying  as  to  statements  before  him 
as  referee  need  not  prove  his  appointment. — 
O'Brien  v.  Stnmbach  (Iowa)  1133. 

OplnloB  OTldenoe, 

A  witness  cannot  testify  that,  in  his  opinion, 
the  fire  by  which  plaintiff's  property  was  de- 
stroyed was  started  on  defendant's  land.- 
Smaltz  V.  Boyce  (Mich.)  21. 

A  woman,  having  testified  that  she  knew  the 
VII  hie  of  wearing  apparel  stolen,  is  competent  to 
testify  as  to  such  value.— State  v.  Hathaway 
(Iowa)  449. 

Opinion  evidence  in  the  absence  of  showing  ot 
qiinlifioations  held  properly  rejected. — Munioe  t. 
Godkiu  (Mich.)  244. 


^—  Ezp«>t  tcatlmonr. 

Hypothetical  Questions  to  medical  experti, 
purporting  to  state  the  facts  testified  to  by  ^ia- 
tiff,  held  proper.— Kliegel  v.  Aitken  (Wis.)  ©7. 

It  is  not  error  to  permit  an  expert  witnesi  to 
give  an  opinion  based  on  the  testimony  of  anotlxr 
witness,  which  he  heard.— McKeon  t.  Chicacu. 
M.  &  St.  P.  Ry.  C!o.  (Wis.)  175. 

A  person  whose  business  for  years  reqnirrJ 
him  to  make  comparisons  of  handwritings  can 
testify  as  an  expert. — Christman  t.  Pearson 
(Iowa)  1066. 

Instruction  that  testimony  of  experts  on  haiu)- 
writing  ought  not  to  overthrow  the  positive  an.' 
direct  testimony  of  a  credible  witness  who  ifsr- 
fies  to  a  signature  from  personal  knowledge  h>: 
properly  given.— Jackson  v.  Adams  (Iowa)  4l'7. 

Expert  evidence  hHd  inadmissible  where  ther? 
is  no  evidence  on  which  to  base  it. — Nichols  t. 
Brabazon  (Wis.)  342. 

Whether  a  witness  is  competent  to  testifr 
as  an  expert  is  for  the  trial  court.— Beckett  v. 
Northwestern  Masonic  Aid  Ass'n  (Minn.)  l»2a. 

Expert  evidence  as  to  the  value  of  servicw 
hdd  not  incompetent  because  the  expert  did  di>; 
hear  all  of  the  testimony  as  to  the  services  ren- 
dered.—Swansou  V.  Mellen  (Minn.)  620. 

Witness  held  competent  to  testify  as  an  ex- 
pert as  to  appliances  necessary  to  keep  sparl^t 
from  escaping  from  a  threshing  engine. — Rich- 
nrdson  v.  Douglas  (Iowa)  530. 

Doonments. 

The  daily  record  of  ticket  sales  kept  in  a  rail- 
road station,  as  required  by-  a  rule  of  the  com- 
pany. Is  admissible  as  evidence  of  the  facts  ther-^ 
in  shown. — State  v.  Brady  (Iowa)  290. 

When  books  of  corporation,  and  its  piest'-i:'. 
financial  condition,  admissible  as  evidence  of  tb' 
motives  and  relations  of  parties  to  a  note  ma<!*- 
in  consideration  of  corporate  stock. — ^JacksMi  t. 
Adams  (Iowa)  427. 

Certificates  and  letters  of  the  register  of  tb..' 
local  land  office  and  commissioner  of  the  gii - 
eral  land  office  htld  mere  cnnclnsions  as  to  th- 
legal  effect  of  records.— Preiner  ▼.  Merer 
(Minn.)  887. 

The  official  record  of  the  United  Stai<-< 
weather  bureau  Jield  admissible  to  show  tfc: 
peratnre  and  snow  fall.— Huston  v.  City  .if 
Council  Bluffs  (Iowa)  1130. 

Parol  evidenee. 

Parol  evidence  held  admissible  to  show  the  vo^:! 
sideration  of  a  deed.— Ford  v.  Savage  (Mirh.i 
240. 

Parol  evidence  as  to  printed  instructions  ac- 
companying threshing  machines  held  inadmK- 
sible.— Richardson  v.  Douglas  (Iowa)  530. 

Parol  evidence  held  admissible  to  sapply  an 
omission,  or  to  make  certain  an  ambiguity,  i-i 
an  insurance  policy. — Modem  Woodmen  Aix-. 
Ass'n  V.  Kline  (Neb.)  943. 

Parol  evidence  held  admissible  to  identify 
lands  described  in  a  contract  for  the  sale  o: 
lands.— Wilson  v.  Riddick  (Iowa)  1039. 

Competency  and  relevanoj. 

A  letter  written  by  a  wife  to  her  sister  ik.J ' 
competent  evidence,  under  the  circumstances.  .i» 
an  admission  of  her  alleged  husband. — In  re  Iln- 
lett's  Estate  (Minn.)  31;   Carey  v.  Hulett,  Id. 

A  witness  cannot  be  asked  whether  he  heart) 
certain  persons  speak  of  a  person's  character,  it 
not  appearing  where  such  other  persons  live<l.  or 
the  extent  of  their  acquaintance. — State  v.  All-  a 
(Iowa)  274. 

The  American  Table  of  Mortality  keM  com- 
petent evidence.— Kreuger  t.  Sylvester  (lowat 
1050. 
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Erldence  of  a  ^tnew  taken  on  another  trial 
Aeld  admlMible.— Krenger  t.  Sylvester  (Iowa) 
1068. 

ConTersation  between  the  partiea  held  proper- 
ly exclnded,  where  it  related  to  matters  not  in 
suit.— Trimble  t.  Tautlinger  (Iowa)  1045. 

In  an  action  tor  a  specific  commission  (or  a 

sale  of  land,  eridence  of  terms  of  a  contract 
between  defendant  and  another  held  inadmissi- 
ble.—Oliver  V.  Morawetz  (Wis.)  977. 

While  evidence  that,  at  a  certain  time,  de- 
ceased appeared  to  be  afraid,  may  be  compe- 
tent, evidence  that  he  was  afraid  of  a  certain 
person  htld  incompetent.— Manahan  v.  Hallo- 
ran  (Minn.)  618. 

'Weicht  and  avfleleiioy. 

ESvIdence  held  to  show  that  the  mortgagor  of 
chattels  was  the  owner  of  them.— Hogan  v.  At- 
lantic Elevator  Co.  (Minn.)  1. 

EMdMice  of  identity  of  person  conversing 
throngh  a  telephone,  held  saffident. — William 
Deering  &  Go.  v.  Shompik  (Minn.)  1088. 

Evidence  held  to  show  that  defendant  sent 
the  telegram,  the  contents  of  which  were  proved 
by  parol. — James  v.  Carson  (Wis.)  1004. 

Eyidonce  as  to  the  existence  of  a  fact  not  pre- 
Bumptivply  within  the  witness'  knowledge,  ont 
susceptible  of  direct  proof,  hdd  insuflSdent  to 
sustain  a  verdict.— Traders'  Ins.  Co.  v.  Herber 
(Minn.)  701. 

Evidence  held  sufficient  to  show  the  receipt 
of  letters  introduced  in  evidence. — Mead  t.  Ran- 
dall (Mich.)  606. 

EXAMINATION. 

Of  witness,  see  "Witnesses." 

EXCEPTIONS. 

Necessity  of  exceptions  below,  see  "Appeal  and 
Error.** 

EXCEPTIONS,  BILL  OF. 

See,  also,  "Appeal  and  B>rn>r." 
As  part  of  record,  see  "Appeal  and  Error." 
Necessity   of   including   affidavits   for   continu- 
ance, see  "Criminal  Law." 
Objection  to  bill,  see  "Appeal  and  Birror." 

A  bill  of  exceptions  may  be  amended  after 
submission  for  settlement. — Davis  v.  Cook  (S. 
D.)  18. 

Bill  of  exceptions  will  not  be  stricken  out 
where  the  judge  filed  an  order  extending  the 
time.— Davis  v.  Cook  (S.  D.)  18. 

The  fact  that  the  party  excepting  was  diligent, 
and  the  delay  was  caused  by  the  reporter's  de- 
fault, does  not  authorize  the  submission  of  n 
bill  of  exceptione  for  allowance  80  days  after 
adjournment  of  the  term. — Horbach  v.  City  of 
Omaha  (Neb.)  121. 

Where  there  was  evidence  that  authentication 
of  a  bill  of  exceptions  has  become  lost,  the  bill 
will  be  considered. — ^Winters  v.  Means  (Neb.) 
753. 

An  unauthenticated  bill  of  exceptions  will  not 
he  considered.— Royse  v.  State  Nat.  Bank  (Neb.) 
301;  Chicago  Lumber  Co.  v.  Benjamin  (Neb.) 
7«59;   Reuther  v.  Zimbelman  (Neb.)  837. 

The  statutory  affidavit  by  the  clerk  settling  a 
bill  of  exceptions  is  jnrisdlctional.  —  Scott  t. 
Overall  (Neb.)  777. 

A  stipulation  hdd  to  authorize  the  clerk  to  set- 
tle the  bill  of  exceptions. — Behrends  v.  Bey- 
schlag  (Neb.)  835. 

The  words  "this  bill  of  exceptions,"  in  a  stip- 
ulation, held  an  agreement  that  the  document 


referred  to  was  in  fact  a  bin  of  ezoeptiona.— 
Behrends  v.  Beyschlag  (Neb.)  836. 

A  bill  of  exceptions  not  presented  to  the  ad- 
verse party  within  the  time  fixed  by  law  and 
order  of  court  cannot  be  considered.— Trumble 
V.  Trumble  (Neb.)  968. 

A  motion  to  quash  a  bill  of  exceptions  be- 
cause not  presented  in  due  time,  made  18 
months  after  filing  transcript,  and  after  service 
of  briefs,  comes  too  late. — Nash  v.  (3osteUo 
(Neb.)  869. 

Where  parties  stipulate  that  the  trial  judge 
shall  allow  the  bill,  it  is  a  waiver  of  an  ob- 
jection that  it  was  not  presented  within  the 
statutory  time.— Thompson  v.  Missouri  Pac. 
Ry.  C^.  (Neb.)  1119;  Alexander  v.  Overton,  Id.; 
Hake  v.  Woolner,  Id.;  Mapes  v.  Village  of 
Syracuse,  Id.;  Brown  t.  Hartmaa,  Id. 

EXCESSIVE  DAMAGES. 

See  "Damagea." 

EXCUSABLE  HOMICIDe! 

See  "Homicide." 

EXECUTION. 

See,  also,  "Attachment";  "Exemptions";  "Gar- 
nishment." 

Before-  bringing  suit,  see  "Creditors'  Suit" 

Sale  of  note,  bona  fide  purchaser,  see  "Bills 
and  Notes." 

Supplementary  proceedings,  appealable  order, 
see  "Appeal  and  Error." 

No  execution  can  issue  until  after  entry  of 
judgment  in  the  Judgment  book.— Locke  v.  Hub- 
bard (S.  D.)  688. 

A  redemptioner  must  redeem  from  another  re- 
demptioner  within  60  days  after  the  last  preced- 
ing redonption.— State  v.  O'Conner  (N.  D.)  692. 

Where  property  is  levied  on  against  a  seller, 
and  the  buyer  replevies  it,  it  cannot  be  again 
levied  on  under  execution  against  the  seller. — 
Beagle  v.  Smith  (Neb.)  866. 

An  agreement  between  a  debtor  and  a  cred- 
itor held  not  to  estop  the  creditor,  as  against  oth- 
er creditors,  from  daiming  priority  or  his  levy. 
—Marks  v.  Auerbach  (W&.)  1001. 

A  levy  on  a  locked  safe  and  its  contents  is  a 
good  levy  on  notes  contained  in  the  safe  pay- 
able to  the  execution  debtor. — Smith  y.  Clark 
(Iowa)  1011. 

The  enforcement  of  an  execution  will  not 
be  enjoined  at  suit  of  the  third  person  claiming 
to  own  the  property,  because,  by  reason  of  the 
threatened  sale,  insurance  has  been  canceled. 
— Pelican  River  Milling  Co.  v.  Maurin  (Minn.) 
1140. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  "WUIs." 

Where  a  decedent  had  lived  with  his  son,  pay- 
ing, by  agreement,  three  dollars  per  week  for 
board,  an  agreement  to  pay  a  further  sum  for 
washing,  rooms,  etc.,  could  not  be  implied. — 
Boughton  V.  Francis  (Mfch.)  84. 

Contract  with  an  administrator  for  services 
construed,  and  hdd,  that  he  was  personally  lia- 
ble thereon. — Argo  v.  Blondel  (Iowa)  534. 

A  defedive  description  of  land  sold  by  an  ad- 
ministrator held  not  to  invalidate  the  sale. — Bun- 
tin  V.  Root  (Minn.)  bSO. 

The  fadthat  there  was  no  scroll  or  seal  to  the 
signatures  of  the  obligors  in  a  bond  made  on  a 
sale  by  an  administrator  held  not  to  invalidate 
the  sale.— Buntin  v.  Hoot  (Minn.)  330. 
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Order  of  the  probate  conrt  refnging  to  extend 
the  time  for  the  presentation  of  claims  against 
decedent'*  estate  held  erroneous.— State  t.  Pro- 
bate Court  of  Rocic  County  (Minn.)  609. 

Where  indorsee  of  note  sues,  representatlTe  of 
estate  of  payee  may  def«id  and  show  that  the 
indorsement  was  procured  by  undue  influence. — 
Coon  T.  Dennis  (Mich.)  666. 

The  right  of  a  foreign  administrator  to  sue 
withont  having  qualified  in  the  state  is  not  in 
issue  where  a  general  allegation  of  capacity  is 
met  by  a  general  denial. — Sparks  t.  National 
Masonic  Ace.  Ass'n  (Iowa)  678. 

EXEMPLARY  DAMAGES. 

See  "Damages." 

For  wrongful  attachment. 


"Attachment" 


EXEMPTIONS. 

See,  also,  "Homestead." 

From  grand  jury  duty,  see  "Grand  Jury." 

From  tazntlon,  see  "Taxation." 

The  proceeds  of  exempt  personal  property, 
designed  to  be  reinvested  in  other  exempt  per- 
sonalty, are  not  subject  to  garnishment.— Cullen 
T.  Harris  (Mich.)  78. 

Laws  1890,  c.  61,  {  21,  exempting  the  proceeds 
of  life  insurance  policies  from  uie  claims  of 
creditors,  without  limiting  the  amount  of  such 
exemption,  is  unconstitutional.— Skinner  t.  Holt 
(S.  D.)  695. 

Debtor  may  claim  exemptiona  ••  farmer, 
though  temporarily  residing  m  town. — ^Peaae  ▼. 
Price  (Iowa)  1120. 


FIRE  INSURANCE. 

See  "Insurance." 

FIRES. 

Set  by  locomotive,  see  "Railroads." 


See  "Partnerahlp.* 


FIRM. 


See  "Evidence." 


EXPERTS. 


Se« 


EXPRESS  TRUSTS. 

"TruBtik" 


FACTORIZING  PROCESS. 

See  "Garnishment" 

FALS^  PRETENSES. 

See,  also,  "Fraudulent  OonTeyonees." 

Evidence  of  tho  commission  of  other  similar 
crimes  by  a  defendant  is  admissible  to  show  that 
the  one  charged  was  part  of  a  systematic  scheme 
to  defraud.— State  v.  Brady  (Iowa)  290. 

FEES. 

Of  attorney,  see  "Attorney  and  Client" 
Of  justice,  see  "Justices  of  the  Peace." 


See 


FELLOW  SERVANT. 

"Master  and  Servant" 


FEME  COVERT. 

See  "Husband  and  Wife." 

FILING. 

Mortgage,  see  "Chattel  Mortgages." 
Supersedeas  bond,  see  "Appeal  and  Error." 

FINDINGS. 

See  "Trial." 

FINES. 

Imposed  for  absence  from  duty,  see  "Militia." 


FIXTURES. 

Part  of  maehineiy  erected  by  a  mortgagor  ht  id 
fixtures,  and  part  held  not  fixtures. — Sh^Mnl  r. 
Blossom  (Minn.)  221. 

A  real-eatste  mortgage  Md  to  coTer  a  wooden 
building  resting  on  sills.— Miles  t.  McNangfaton 
(Mich.)  481. 

Evidence  AeM  to  show  that  macblnery  attach- 
ed to  a  building  was  not  a  fixture,  and  did  not 
pass  by  deed.— Lansing  Iron  &  Engine  Works 
T.  WUbur  (Mich.)  667. 

FORCIBLE  ENTRY  AND  DETAINER. 

Action  to  recover  possession  of  property  from 
a  lessee,  commenced  more  than  30  days  after 
default  under  the  lease,  KM  barred. — Heiple  v. 
Reinhart  (Iowa)  871. 

Code,  S  3621,  limiting  the  brinnng  of  an  ac- 
tion, construed.— Heiple  t.  Reinhart  (Iowa) 
871. 

FORECLOSURE 

Of  mortgage,  see  "Mortgages." 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administrators." 

FOREIGN  INSURANCE  COMPANIES. 

See  "Insurance." 

FORFEITURES. 

Of  policies,  see  "Insurance." 

FORGERY. 

An  indictment  for  uttering  a  forged  instru- 
ment need  not  set  out  who  made  it.  or  the  iu- 
tent  of  the  maker.- State  r.  Goodridi  (Minn.) 
815. 

Indictments  purporting  to  charge  defendant 
with  uttering  certain  false  entries  m  an  account 
of  a  survey  of  logs  held  to  state  a  public  offense. 
—State  V.  Goodrich  (Minn.)  815. 

Under  Gen.  St  1894,  S  0696,  knowingly  utter- 
ly false  entries  with  intent  to  defraud  is  rorgerr. 
—State  V.  Goodrich  (Minn.)  815. 

FORMER  JEOPARDY. 

See  "Criminal  Law." 

FORTHCOMING  BONO. 

See  "Attachment" 

FRANCHISES. 

Of  street-car  company,  see  "Street  Ranroads." 

FRAUD. 

See,     also,    "False    Pretenses":    "Prandnlent 

Conveyances." 
As  ground  for  cancellation,  see  "Cancellation 

of  Instruments." 
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A  contract  induced  by  tnind  heU  abMlatsIy 
Told. — BnrWnirton  liDinber  Co.  t.  Krana  Lnmber 
Oo.  (Iowa)  568. 

FRAUDS,  STATUTE  OF. 

To  talce  a  parol  contract  for  the  aale  of  goods 
of  the  valne  of  ^50  ont  of  the  statate.  by  an 
acceptance  of  a  part  tbei«of,  there  most  be  a  de- 
livery under  the  contract. — Herahey  Lnmber  Co. 
V.  St.  Paul  Saah,  Door  &  Lumber  Co.  (Minn.) 
215. 

A  petition  to  the  dty  conncil  for  a  right  of 
way,  a  resolution  of  the  council,  and  bond  giv- 
en by  the  petitioner  in  reference  to  the  subject- 
matter  of  tlie  petition,  held  a  sufficient  writing 
to  satisfy  the  statute  relating  to  interests  in  land. 
—Stevens  v.  City  of  Muskegon  (Mich.)  227. 

A  contract  by  an  agent  for  the  sale  of  hia  prin- 
cipai's  land  is  bad  unless  his  authority  is  evi- 
denced in  writing.— O'Sbea  v.  Rice  (Neb.)  308. 

Svidenee  Add  to  show  part  performance  of  an 
oral  contract  for  exchange  of  lands,  taking  It 
out  of  the  statute. — Bennett  v.  Knowlea  (Mich.) 
491. 

Oral  agreement,  by  a  guarantor  of  notes  se- 
cured by  mortgage,  that  on  foreclosure,  if  the 
mortgagee  would  bid  in  the  property  for  the  full 
amount  due,  he  would  pay  the  amount  of  the 
notes  and  costs  if  forecfoaore  did  not  result  in 
the  collection  of  the  money,  Md  within  the 
statute. — Veazie  v.  Morse  (Mmn.)  637. 

A  parol  agreement  for  the  rdocation  of  a  right 
of  way  and  its  subsequent  relocation  and  use 
heU  such  part  performance  as  to  take  the  agree- 
ment out  of  the  statute.— Kent  Furniture  Man- 
nfg  CJo.  V.  Long  (Mich.)  657. 

The  statute  doee  not  preclude  a  vendor  from 
recovering  the  orice  merely  because  he  did  not 
formally  accept  in  writing  the  offer  of  the  pur- 
chaser who  has  taken  poasesaion. — Griffith  v. 
Thompson  (Neb.)  946. 

A  contract  to  pay  an  attorney  for  defending 
a  third  person  held  not  within  the  statute- 
James  v.  Carson  (Wis.)  1004. 

A  promise  to  pay  the  debt  of  a  decedent 
held  to  be  within  the  statute.— Scbaafs  v.  Wentz 
(Iowa)  1022. 

FRAUDULENT  CONVEYANCES. 

See,  also,  "Assignments  for  Benefit  of  Cred- 
jtora." 

The  acceptance  of  a  conveyance  to  secure  an 
honest  debt  held  not  fraudulent,  though  the  gran- 
tee knew  that  the  debtor  would  thereby  avoid 
payment  of  other  creditors.  —  Bleiler  v.  Moore 
(Wis.)  164. 

A  mortgage  of  property  for  a  debt  and  ad- 
vances equal  to  the  face  of  the  mortgage  held  not 
fraudulent.— Bradley  Co.  T.  Paul  (Wis.)  168. 

Evidence  held  to  show  that  a  mortgage  and  a 
deed  given  by  a  debtor  to  a  creditor,  and  not 
recorded  for  four  years,  were  fraudulent  as  to 
other  creditors.— Collins  v.  C!orwith  (Wis.)  349. 

A  mortgage  rendering  a  general  assignment 
invalid  because  creating  preference  is  void  as  to 
creditors. — Creglow  v.  Creglow  (Iowa)  446. 

Property  conveyed  by  a  debtor  in  considera- 
tion of  future  support  held  chargeable  with  a 
Ren  in  favor  of  existing  creditors. — Harris  v. 
Brink  aowa)  684. 

Certain  instructions  ignoring  the  rights  of 
bona  fide  creditors  hdd  erroneous.— Mix  v.  Ege 
(Minn.)  703. 

t'nder  a  claim  that  the  property  had  been  sold 
by  the  debtor  to  M.,  and  by  M.  to  plaintiff,  the 
bill  of  sale  to  M.  htU  admissible.— Mix  t.  Ege 
(Minn.)  703. 


Where  tlit  Isane  was  aa  t»  fraud  In  traaafer 
of  property,  records  In  an  action'  by  another 
creditor  of  the  alleged  frandnlent  vendor  hdd 
inadmissible.- Mix  t.  Ege  (MinnJ  703. 

A  diattel  mortgage  on  a  retail  stock  of  gooda 
hM  fraudulent  as  to  the  creditors  of  the  mort- 
gagor.—Fabst  Brewing  Co.  t.  Butchart  (Miun.> 

A  mortgage  to  a  wife  to  secure  money  loan- 
ed held  not  fraudulent  as  to  the  husband  s  cred- 
itors.—Fowler  Co.  T.  McDonnell  (Iowa)  873. 

The  fact  that  part  of  the  consideration  for  a 
conveyance  by  a  partnership  was  an  antecedent 
debt  of  one  of  the  partners  held  not  to  render  the 
sale  fraudulent  in  law.— Wilson  v.  Gamble 
(Neb.)  946. 

Whether  an  Insolvent  corporation  has  made 
a  fraudulent  disposition  of  its  property  is  a 
question  of  fact.— Shaw  v.  Robinson  &  Stokes- 
Co.  (Neb.)  947. 

A  fraudulent  conveyance  may  be  attacked 
by  creditors  whose  judgments  were  obtained 
after  it  was  made.— O'Brien  v.  Stambacb 
(Iowa)  1133. 

Creditors  whose  claims  did  ufit  exist  till  aft- 
er a  fraudulent  conveyance  was  made  may 
share  in  the  benefits  if  it  is  set  aside.— O'Brien 
V.  Stambacb  (Iowa)  1133. 


See  "Gaming." 


GAMBLING. 


GAME. 


One  starting  with  a  loaded  gun  to  hunt  prairie 
chickens  out  of  season  has  not  committed  the 
offense  of  attempting  to  kill  prairie  chickens.— 
Ooniwell  V.  Fraternal  Ace.  Ass'n  of  America 
(N.  D.)  191. 

GAMING. 

The  question  whether  a  contract  for  the  pur- 
chase of  grain  was  a  gaming  contract  is  to  be 
determined  from  the  contract  and  the  conduct 
of  the  parties.— Press  t.  Doncan  (Iowa)  B43. 

GARNISHMENT. 

See,  also,  "Attachment";    "Execution";    "Ex- 
emptions." 

A  treasurer  of  a  corporation  held  Hable  to  gar- 
nishment in  an  action  against  the  corporation. — 
Mayo  V.  Hansen  (Wis.)  344. 

Where  two  corporations  use  a  business  name 
when  acting  together,  they  ore  properly  gar- 
nished under  such  name. — Ferry  v.  Cincinnati 
Underwriters  (Mich.)  483. 

The  disclMure  of  the  garnishee  is  competent 
in  favor  of  a  claimant,  and  against  plaistifF,  t» 
identify  the  property  to  which  the  claimant 
asserts  a  right— Bradley  v.  Thorne  (Minn.V 
909. 

A  garnishee  hM  liable  for  intereat  where  he 
assumed  the  attitude  of  a  litigant— Ray  t. 
LewU  (Minn.)  1100. 

GENERAL  APPEARANCE. 

See  "Appearance." 

GRAIN  CONTRACTS. 

See  "Gaming." 


GRAND  JURY. 

Code,  S  228,  exempting  persons  over 
ury  duty,  does  not  render  the 
State  V.  Bdgerton  (Iowa)  280. 
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jury  duty,  does  not  render  them  incompetent. — 
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Slight  JzMKoIaritlei  in  the  apportionment  of  the 
gtano  jury  Jtdd  not  to  vitiate  the  panel.— State 
r.  Edgerton  (Iowa)  280. 

The  fact  that  the  court  advised  a  portion  of 
the  gland  iuiy  at  its  request  held  not  to  vitiate 
an  indictment. — State  v.  Edgerton  (Iowa)  280. 

A  grand  jury  snmmoned  under  Oen.  St.  1884, 
§1  5629-6633,  held  properly  drawn.  —  State  t. 
Goodrich  (Minn.)  816. 

GUARANTY. 

Construction  of  cliaptera  in  Compiled  Laws  on 
guaranty  and  suretyship. — Baile}'  Loan  Co.  v. 
Seward  (S.  D.)  58. 

Guaranty  construed,  and  the  joint  and  several 
liability  of  the  guarantors  determined.— Wisconsin 
Marine  &  Fire  Ina.  Co.  Banlc  v.  Wilkin  (Wis.) 
354. 

A  provision  that  the  account  between  the  guar- 
antee and  the  employe  should  be  conclusive  on 
the  guarantor  liela  not  to  estop  them  to  attack 
it  where  items  were  included  not  covered  by  the 
guaranty.  —  John  A.  Tolman  Co.  v.  Griffin 
<Mich.)  649. 

Contract  consttued,  and  hdd,  that  the  guaran- 
tors were  not  liable  for  an  indebtedness  arising 
outside  of  the  employment  referred  to  in  the 
guaranty.  —  John  A.  Tolman  O.  v.  Griffin 
(Mich.)  649. 

Guaranty  construed,  and  hdd,  that  a  change 
in  the  contract  guarantied  would  not  relieve  the 
guarantor.  —  John  A.  Tolman  Ca  t.  Griffin 
iMich.)  649. 

GUARDIAN  AND  WARD. 

Guardian  may  sue  in  his  own  name  on  a  note 
payable  to  himself,  though  it  was  purchased  by 
him  for  the  benefit  of  the  ward. — McLean  v. 
Dean  (Minn.)  140. 

A  complaint  in  an  action  on  a  guardian's 
bond  hdd  to  sufficiently  show  that  it  was  approv- 
<>d  by  the  judge.  —  Schoenleber  v.  Bnrkhardt 
<Wis.)  843. 

A  complaint  in  an  action  on  a  guardian's  bond 
hdd  to  sufficiently  show  that  the  liability  of  the 
sureties  had  been  established. — Schoenleber  v. 
Hurkhardt  (Wis.)  343. 

HABEAS  CORPUS. 

Practice  in  habeas  corpus  proceedings  out- 
lined.—In  re  HammUl  (S.  D.)  677. 

HANDWRITING. 

Proof  of,  see  "Evidence." 

HARMLESS.  ERROR. 

See  "Appeal  and  Error." 

HEARSAY  EVIDENCE. 

See  "Criminal  Law." 

HIGHWAYS. 

Encroachment,  equity  jurisdiction,  see  "Eq- 
uity." 

Review  of  proceedings  consolidating  road  dis- 
tricts, see  "Certiorari." 

Taxpayer  can  sue  to  set  aside  an  illegal  or- 
Kler  of  the  township  trustees  consolidating  the 
road  districts  of  the  town.— Dunham  v.  Pox 
(Iowa)  436. 

The  signing  of  a  remonstrance  to  the  consoli- 
dation of  highways  of  a  township  by  one  who 
1>ad  previously  petitioned  therefor  is  a  withdraw- 
al from  the  petition.— Dunham  v.  Fox  (Iowa) 
436. 


Inegnlaritles  In  appointment  of  appnuaeis  in 
proceedings  to  vacate  a  highway  are  immaterial, 
no  damages  being  allowable. — McKinney  v.  Ba- 
ker (Iowa)  683. 

Petition  in  certiorari  to  review  proceedings  for 
the  vacation  of  a  highway  hdd  InsaflJcient.— 
McKinney  v.  Baker  (Iowa)  683. 

A  public  road  over  private  premises  can 
be  created  by  user  only  for  the  statntory  lengtli 
of  time.— Engle  v.  Hunt  (Neb.)  970. 

To  establish  a  highway  by  prescription,  the 
adverse  user  must  continue  unintermpted.— 
Engle  V.  Hunt  (Neb.)  970. 

Evidence  hdd  not  to  show  highway  by  pre- 
scription.—Mills  &  Allen  T.  Evans  (Iowa)  1043. 

HOMESTEAD. 

Evidence  hdd  insufficient  to  show  abMukw- 
ment.— Hitchcock  v.  Mianer  (Mich.)  226. 

A  homestead  held  to  have  been  abandoned  br 
removal  from  the  state.- Kuhnert  t.  Couad  Ci. 

D.)  185. 

A  homestead  right  acquired  after  the  execotioa 
of  a  mortgage  on  the  premises  held  subject  to  the 
mortgage.— Kuhnert  v.  Conrad  (N.  D.)  186. 

HOMICIDE. 

Certain  evidence  on  trial  for  assault  with  intent 
to  kill  hdd  immaterial. — State  v.  Clark  (lows) 
257. 

Indictment  hdd  to  sufficiently  state  an  aasanlt 
with  intent  to  kill.— State  v.  dark  (Iowa)  257. 

A  store  in  which  defendant  slept  hdd  not  to  be 
his  dwelling  house,  so  as  to  entitle  him  to  defend 
it.— State  V.  Smith  (Iowa)  269. 

Evidence  hdd  inadmissible.— State  t.  ESdgerton 
(Iowa)  280. 

Failing  to  define  voluntary  manslaughter  in  an 
instruction  defining  involuntary  manslaughter 
hdd  not  error  where  other  instructions  covered 
the  omission. — State  v.  Edgerton  (Iowa)  280. 

Where  a  person  inflicted  a  dangeroos  wound, 
he  cannot  defend  on  the  ground  that  deceascnl 
might  have  recovered  had  he  been  treated  accord- 
ing to  the  most  approved  methods. — State  v.  Edg- 
erton (Iowa)  280. 

An  expert  on  insanity  cannot  testify  to  par- 
ticular cases. — People  v.  Holmes  (Mich.)  501. 

An  opinion  as  to  the  qualifications  of  a  wit- 
ness as  an  expert  can  only  be  based  on  personal 
knowledge. — People  v.  Holmes  (Mich.)  601. 

Instruction  as  to  defense  of  insanity  hdd  er- 
roneous.— People  V.   Holmes  (Mich.)   501. 

Instruction  as  to  murder  in  the  first  degree, 
under  facts  stated,  hdd  erroneous. — People  v. 
Holmes  (Mich.)  501. 

The  question  of  the  degree  of  a  homicide,  un- 
der facts  stated,  hdd  to  De  one  for  the  jury.— 
People  V.  Holmes  (Mich.)  501. 

Evidence  hdd  to  sustain  a  conviction  of  man- 
slaughter.—State  V.  Warner  (Iowa)  546. 

Where  danger  of  life  or  limb  can  be  avoided 
by  retreat,  killing  is  not  excusable.— State  v. 
Warner  (Iowa)  546. 

A  charge  held  erroneous  as  being  unfair  in 
phraseology  and  insinuating  defendant's  guilt. 
—State  V.  Cater  (Iowa)  880. 

A  charge  hdd  erroneous  as  on  the  weight  of 
the  evidence.— State  v.  Cater  (Iowa)  880. 

Evidence  aa  to  whether  a  pistol  fired  in  close 
contact  with  a  person,  and  at  him,  might  not 
burn  the  flesh  or  singe  the  hair,  hdd  erroneous- 
ly limited  to  one  certain  pistoL — State  v.  Cater 
(Iowa)  880. 

Instructions  as  to  accidental  and  justifiable 
homicide  hdd  misleading,  where  the  only  de- 
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fenae  ■was  that  defendant  had  committed  iiil- 
cide.— State  t.  Cater  (Iowa)  880. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce";   "Homestead.'* 
Specific  performance  of  antenuptial  contract,  we 
"Specific  Performance." 

Prior  to  Act  Jnne  1,  1871,  wife's  chattels 
and  cbosee  in  action  became  property  of  husband 
on  beinjt  reduced  to  possession. — JEiggleston  T. 
Slnsher  (Neb.)  310. 

Proceeds  of  policy  taken  out  by  hnsband  on 
property  bouKfat  with  her  money  Add  to  belong 
to  creditors  of  the  hnsband  as  against  the  wife, 
to  whom  the  husband  had  assigned  the  policy.— 
Kggleston  v.  Slusher  (Neb.)  310. 

Abandonment  by  husband  .does  not  operate  as 
a  gift  to  the  wife  of  personalty  left  by  him  in 
her  possession.  —  Dawson  t.  Lindsay  (Mich.) 
495. 

Contract  hM  not  to  relate  to  wife's  separate 
-estate.— Edison  t.  Babka  (Mich.)  499. 

Counts  for  alienation  of  wife's  affections  may 
be  joined  with  counts  for  actions  causing  such 
alienation. — Mead  v.  Randall  (Mich.)  606. 

In  an  action  for  alienation  of  a  wife's  affec- 
tions, a  complaint  in  divorce  proceedings  can- 
not be  read  in  evidence.  —  Mead  v.  Randall 
(Mich.)  506. 

In  an  action  for  alienation  of  a  wife's  affec- 
tions, evidence  of  divorce  proceedings  hM  com- 
i»etent  to  negative  any  claim  of  reconciliation. — 
Mead  v.  Randall  (Mich.)  506. 

Wife  hM  not  to  have  ratified  unauthorized 
purchase  on  credit,  by  husband^  of  materials 
iifterwards  used  in  her  house.— loung  v.  Swan 
I  Iowa)  566. 

An  antenuptial  contract  held  to  have  been 
-performed  by  husband  in  the  execution  of  his 
'«vill.— Thompson  v.  Tucker-Osbom  (Mich.)  730. 

A  pledgee  of  the  wife's  securities  htid  not  en- 
titled to  assume  that  the  husband  was  the 
wife's  agent. — Norfolk  Nat.  Bank  v.  Nenow 
(Neb.)  936. 

HYPOTHETICAL  QUESTIONS. 

See  "Evidence." 

ICE. 

On  sidewalk,  liability  of  city  for  Injuries,  see 
"Municipal  Corporations." 

IDENTITY. 

Bvidence  of,  see  "Criminal  Law";  "Evidence." 

IMPANELING  JURY. 

^^ee  "Grand  Jury";  "Jury." 

IMPEACHMENT. 

■Of  witness,  see  "Witnesses." 


IMPLIED  TRUSTS. 


See  "Trusts." 


INDEMNITY. 


Bond  of  indemnity  construed,  and  held  not  an 
agreeraent  for  the  benefit  of  a  third  party,  in 
whose  favor  the  liability  was  incurred. — Walsli 
T.  Featherstone  (Minn.)  811. 


INDEX. 

To  abstract,  see  "Appeal  and  Brror." 

INDICTMENT  AND  INFORMATION. 

See,  also,  "Conspiracy";  "Forgery." 

For  violation  of  liquor  laws,  see  "Intoxicating 

Liquors." 
Objections  to,  see  "Criminal  Law." 

A  charge  of  malpractice  as  attorney  may  be 
Joined  in  an  indictment  with  a  charge  for  con- 
tempt of  court.- Blodgett  v.  State  (Neb.)  751. 

An  objection  directed  to  an  indictment  as  n 
whole  will  be  overruled  unless  applicable  to  each 
count— Blodgett  v.  State  (Neb.)  751. 

Remedy  of  accused  as  to  unnecessary  allega- 
tions in  the  indictment  held  by  plea,  and  not  oy 
motion  to  strike.— Blodgett  v.  State  (Neb.)  751. 

On  a  prosecution  for  a  misdemeanor,  the  state 
need  not  prove  commission  of  the  offense  on 
the  precise  date  laid.— Hans  t.  State  (Neb.) 
838. 

INDORSEMENT. 

Of  bUls  and  notes,  see  "Bills  and  Note*." 

INFORMATION. 

See  "Indictment  and  Information." 

INJUNCTION. 

Against  collection  of  taxes,  see  "Taxation." 

-  enforcement  of  judgment,  see  "Judgment" 

nuisance,  see  "Nuisance. 

performance  of  contract,  see  "Contracts." 

-  use    of    drain,  see    "Waters    and    Water 
Courses." 

use  of  trade  label,  see  "Trade-Marks  and 

Trade-Names." 

Discretion  of  court,  see  "Appeal  and  Error." 

The  county  clerk,  treasurer,  and  county  judge 
will  not  be  enjoined  from  appointing  county 
commissioners,  the  remedy  by  quo  warranto  be- 
ing complete.— Fort  v.  Thompson  (Neb.)  llO. 

Injunction  will  lie  to  prevent  unauthorized 
action  by  a  board  of  county  commissioners  and 
county  auditor  on  a  second  petition  for  a  change 
of  county  seat. — Streissguth  v.  Geib  (Minn.) 
1097. 

INLAND  BILL. 

See  "Bills  and  Notes." 

INSANE  PERSONS. 

Filing  information  charging  insanity,  see 
bel  and  Slander." 


"Li- 


Insanity  as  defense  in  homicide  cases,  see  "Hom- 
icide.'* 

An  executed  contract  without  notice  of  the 
insanity  of  the  person  with  whom  it  is  made 
can  only  be  disaffirmed,  after  sanity  restored, 
if  done  within  n  reasonable  time,  and  on  return 
of  the  consideration. — Morris  v.  Great  Northern 
Ry.  Co.  (Minn.)  628. 

INSOLVENCY. 

See,  also,  "Assignments  for  Benefit  of  Cred- 
itors";  "Fraudulent  Conveyances." 

Of  banks,  see  "Banks  and  Banking." 

Of  building  association,  see  "Building  and  Loan 
Associations." 

Of  corporation,  see  "Corporations." 

,     \n  assignment  of  notps  by  an  insolvent  hnnV  to 
ii   creditor  held  a   preforoncp  on  the  evidence. — 
'  Muhoney  v.  Hale  ^Miuu.;  334. 
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An  aasignment  of  motes  by  an  insolrent  bank 
to  a  creditor  Md  inraJld  as  to  a  subsequent  debt 
incurred  hy  the  bwilt  in  favor  of  the  creditor.— 
Mahoney  t.  Hale  (Minn.)  334. 

Brldence  held  to  sustain  a  finding  that  there 
wa«  nothintr  but  a  pretense  of  delirery  of  notes 
assigned  by  an  insolTent  to  a  creditor. — Mahoney 
v.  Bale  (Minn.)  334. 

An  assignment  under  the  insolvency  law  dis- 
solves liens  acqnired  by  supplementarr  proceed- 
ings.—Billson  V.  Lardner  (Minn.)  477. 

In  the  absence  of  a  prior  wrongful  conversion, 
the  assignee  cannot  sue  for  the  value  of  the 
property.— Hay  v.  Xuttle  (Minn.)  696. 

A  chattel  mortgage  executed  before,  but  not 
filed  until  after,  the  mortgagor  assigns  for  hia 
creditors,  is  void  as  to  creditors. — Shay  v.  Se- 
cnrity  Bimk  of  Duluth  (Minn.)  920. 

An  assignee  for  creditors  is  presumed  to  rep- 
resent creditors. — Shay  v.  Security  Bank  of 
Dnlnth  (Minn.)  920. 

The  purchaser  of  mortgaged  property  from 
an  assignee  in  insolvency  of  the  mortgagor  haa 
the  same  right  to  avoid  the  mortgage  for  fraud 
as  the  assignee.— Shay  v.  Security  Bank  of  Du- 
luth (Minn.)  920. 

INSTRUCTIONS. 

See  "Criminal  Law";    "Trial." 

INSURANCE. 

Exemption  of  proceeds  of  life  policy,  see  "Ex- 
emptions." 

Parol  evidence  to  explain  policy,  see  "Evi- 
dence." 

Right  of  company  to  interplead,  see  "Inter- 
pleader." 

to  proceeds  of  policy  taken  out  by  husband 

with  wife's  money,  see  "Husband  and  Wife." 

Service  of  process  on  foreign  company,  see 
"Process." 

Evidence  Md  to  show  that  an  insurance  com- 
pany was  transacting  business  in  the  state. — 
Sparks  v.  National  Masonic  Ace.  Asa'n  (Iowa) 
678. 

Evidence  held  insufficient  to  show  a  contract  to 
insnre.— John  R.  Davis  Lumber  Co.  v.  Scottish 
Union  &  National  Ins.  Co.  HVis.)  156:  Same  v. 
Caledonian  Ins.  Co.,  Id.;  Same  t.  Continental 
Ins.  Co.,  Id. 

An  attempt  to  scale  a  bank  with  a  loaded  gun 
held  not  a  voluntary  exposure  to  unnecessary 
danger,  within  an  accident  policy. — C«nwell  r. 
Fraternal  Ace  Ass'n  of  America  (N.  D.)  191. 

One  hunting  game  with  a  loaded  gun  held  not 
to  have  voluntarily  exposed  himself  to  unnecpK- 
sai7  danger,  within  an  accident  policy. — Comwell 
V.  Fraternal  Ace.  Ass'n  of  America  (N.  D.)  191. 

An  insurance  commissioner  held  without  au- 
thority to  exchange  securities  deposited  with 
him  in  trust  for  policy  holders,  though  they  ex- 
ceeded the  required  minimum  deposit — Hayne 
V.  Metropolitan  Trust  Co.  (Minn.)  916. 

Uen.  St.  1891,  S  3331  et  seq.,  held  to  authorize 
insurance  against  losses  resulting  from  insol- 
vency.—Hayne  T.  Metropolitan  Trust  Co. 
(Minn.)  916. 

In  an  action  by  a  receiver  of  a  company  to 
recover  securities  deposited  with  the  state  which 
had  been  exchang<^  by  the  insurance  com- 
missioner, the  receiver  was  required  to  ten- 
der back  only  such  of  the  securities  which  had 
been  received  by  his  company  in  the  exchange 
as  had  come ,  into  his  hands. — Hayne  v.  Met- 
ropolitan Trust  Co.  (Minn.)  916. 

Applleation. 

Statements  in  the  application  as  to  the 
amount  paid  for  the  hind  on  which  the  buildinga 


insured  were  situate  hM  representations,  and 
not  warranties.  —  Aetna  las.  Co.  r.  Simmons 
(Neb.)  125. 

False  statements  in  an  application  held  not  a 
defense  unless  the  company  shows  that  they 
were  made  as  written,  and  were  false  in  some 
particular  material  to  the  risk,  and  were  inten- 
tional, and  that  the  company  relied  and  act<Hl 
upon  them. — ^Kettenbach  ▼.  Omaha  Life  Ass'n 
(Neb.)  135. 

When  misstatement  of  facts  by  assured  under 
oath  does  not  avoid  policy. — Huston  v.  State  Ins. 
Co.  (Iowa)  674. 

When  misstatement  of  fact  of  ownership  no 
fraud  on  insurer.— Huston  t.  State  Ins.  Co. 
(Iowa)  674. 

Rule  of  construction  of  a  policy  as  to  de- 
termining whether  a  statemoit  is  a  warranty 
or  a  representation  defined.— Aetna  Ins.  Co.  t. 
Simmons  (Neb.)  125. 

Answers  of  insured  in  the  application  for  a 
life  insurance  policy  held  not  warranties. — Ket- 
tenbach  v.  Omaha  Life  Ass'n  (Neb.)  135. 

False  representations  in  the  application  as  to 
the  amount  paid  for  the  land  on  which  the  in- 
sured buildings  were  situate  held  not  to  avoid 
the  policy. — ^Aetna  Ins.  Co.  v.  Simmons  (Xeb.) 
125. 

If  a  doubt  exists  as  to  whether  a  statoment 
if  a  warranty  of  a  representation,  it  will  be 
Acid  a  representation. — ^Aetna  Ins.  Co.  t.  Sim- 
mons (Neb.)  125. 

An  illiterate  applicant  for  insnrance  held  not 
bound  b^  representations  written  in  the  applica- 
tion which  he  did  not  make. — Omalia  Fire  Ins. 
Co.  V.  Crighton  (Neb.)  766. 

Evidence  held  to  show  that  insured  did  not 
make  a  certain  representation,  and  tliat  no 
such  representation  was  in  the  applicntioa. — 
Omaha  Fire  Ins.  Co.  v.  Crighton  (Neb.)  766. 

Whether  an  illiterate  applicant  for  insurance 
made  the  representations  in  the  policy  held  m 
qupstion  for  the  jury.— Omaha  Fire  Ins.  Co.  t. 
Crighton  (Neb.)  766. 

Whether  an  assertion  of  the  existence  of  a 
fact  is  a  warranty  or  a  renrt'sentstiou  is  a  ques- 
tion of  law. — Aetna  Ins.  Co.  v.  Simmons  (Xeh.) 
125. 

Conditions  In  policy. 

Condition  in  policy  that  an  insurer  shall  not  be 
liable  for  a  greater  proportion  of  the  Ions  than 
the  amount  his  policy  bore  to  the  whole  insur- 
ance, construed.- Brb  t.  Fidelity  Ins.  Co.  (Iowa) 
261. 

Insnrance  on  store  fixtures  held  not  void  because 
used  by  an  unrpgistercd  pharmacist. — Erb  t.  Fi- 
delity Ins.  Co.  (Iowa)  261. 

Insured's  interest  hHd  nncon^tional  owner- 
ship, tliough  a  third  person  took  posnonsioB  of 
the  property,  and  carried  on  business  in  connec- 
tion therewith.— Erb  v.  Fidelity  Ins.  Ck).  (Iowa) 
261. 

Provisions  in  a  life  policy  for  quarterly  pay- 
ments held  not  waived  by  taking  notes  payable 
in  installments. — Beezley  v.  Des  Moines  Life 
Ass'n  (Iowa)  540. 

A  policy  held  to  be  avoided  by  breach  of  oth- 
er-insurance clause. — Home  Fire  Ins.  Co.  t. 
Wood  (Neb.)  941. 

Title  insurance  policy  construed,  and  held. 
that  the  phrase  "tenancy  of  the  present  occu- 
pants" referred  to  those  who  were  "tenants." 
in  the  populor  sense.— Place  v.  St.  Paul  Titl*' 
Insurance  &  Trust  Co.  (Minn.)  706. 

Wiiat  included  in  term  "household  furniture 
and  family  stores."— Huston  v.  State  Ins.  0>. 
(Iowa)  674. 

Violation  of  a  condition  against  orerinsuranc^ 
will  not  defeat  recovery  without  proof  that  fraud 
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on  the  part  of  insoied  intentionally  existed,  or 
that  he  exceeded  the  limit.— O'Leary  t.  German 
American  Ins.  Oo.  (Iowa)  686. 

A  company  iasning  a  policy  with  knowledge 
of  other  insurance  cannot  aroid  liability  on  the 
ground  that  no  memoranda  thereof  was  in- 
ilorsed  on  its  policy.— Home  Fire  Ins.  Co.  v. 
Wood  (N«*>.)  941. 

A.  statement  by  insured  that  he  intended  to 
procure  additional  insnrance  keld  not  notice  of 
the  existence  of  additional  insurance  when  ob- 
tained.—Hmne  Fire  In*.  Co.  t.  Wood  (Neb.) 
»41. 

An  insorer  lield  to  hare  consented  to  concur- 
rent instmince.— B!rt)  ▼.  ridelity  Ins.  Co.  (Iowa) 
261. 

A  contract  to  sell  property  Met  not  to  affect  the 
insured's  uncoDditional  ownership,  nothing  having 
been  paid  or  done  under  the  contract  at  the  time 
of  the  fire.— Erb  v.  Fidelity  Ins.  Co.  (Iowa)  261. 

By  denying  liability  on  the  ground  of  forfeit- 
ure of  the  policy,  the  company  waiTcd  arbitra- 
tion.—Aetna  Ins.  Cd.  t.  Simmons  (Neb.)  126. 

Ofioers  «md  agents. 

An  agent  with  authority  to  waive  proofs  of 
loss  may  waive  a  provisioD  reqiuring  the  waiver 
to  be  indorsed. — (yLeary  v.  German  American 
Ins.  Co.  (Iowa)  686. 

Declarations  of  agent  htid  admiasible  to  show 
waiver  of  proofs  of  loss. — O'Leary  T.  Qermnn 
American  Ins.  Ca  (Iowa)  686. 

The  secretary  of  an  insurance  company  cannot 
be  presumed  to  have  power  to  waive  a  condition 
of  a  policy  contrary  to  the  terms  of  the  contract. 
— 0'I«ary  v.  Merchants'  &  Bankers'  Mat.  Ins. 
Co.  (Iowa)  420. 

Where  an  agent  of  his  own  motion  cnnceleil  a 
policy,  and  placed  it  in  another  company,  held, 
that  he  was  liable  to  the  first  company  for  the 
premium. — ^Northern  Assur.  Co.  of  London  r. 
Hamilton  (Neb.)  781. 

Evidence  htJd  insufficient  to  show  that  an  in- 
surance agent  wjs  an  agent  of  the  company 
for  any  other  purpose  than  that  of  procuring 
applications  ana  forwarding  them  for  approval, 
and  collecting  premiums  due. — Gardner  v.  Fi- 
delity Mut.  Life  Ass'n  (Minn.)  805;  Warner  v. 
Same,  Id. 

The  boards  of  f.re  underwriters  authorized  by 
Laws  1886,  cc.  175,  178,  must  be  composed  ex- 
clusively of  thoee  engaged  in  the  business  of  fire 
insurance. — Cliilds  v.  Minneapolis  Board  of  Fire 
Underwriters  (Minn.)  141. 

Vroof  OJtd  ftLjvxtmt  of  loss. 

Conduct  or  the  company  after  being  advised 
of  the  loss  hehl  to  justify  a  finding  that  it  had  re- 
fused to  pay  the  loss,  and  thereby  waived  proofs 
thereof.^Aetna  Ins.  Co.  v.  Simmons  (Neb.)  125. 

Proofs  of  loss  are  waived  by  defending  on  , 
the  ground  that  the  policy  has  never  been  in 
force.- Aetna  Ins.  Co.  v.  Simmons  (Neb.)  125. 

The  sum  for  which  rerl  estate  was  insured, 
keld  conclusive  evidence  of  its  value  (Comp.  St. 
c.  43,  i  43),  where  it  was  wholly  destroyed. — 
Aetna  Ins.  Co.  v.  Simmons  (Neb.)  125. 

Insnrance  company  Md  estopped  to  claim  a  for- 
feiture by  returning  proofs  of  loss  to  be  amend- 
ed .it  a  substantial  expense.— Kidder  v.  Knights 
Templars  &  Masons  Life  Indemnity  Co.  (Wis.) 
364. 

Plaintiff  held  entitled  to  explain  and  contra- 
dict statements  in  the  proofs  as  to  the  manner 
of  insured's  death. — Beckett  v.  Northwestern 
Masonic  Aid  Ass'n  (Minn.)  92;'>. 

Untnal  benefit  iasmanoe. 

In  an  action  against  a  mutnal  benefit  insur- 
ance company,  evidence  held  to  show  that  a 
-cancellation  of  the  certificates  was  not  obtained 
liT  frnuJ.— Gardner  v.  Fidelity  Mut.  Life  Ass'n 
<ilinii.)  895;    Warner  t.  Same,  Id. 


Receipt  of  MjmeBt  bgr  tbe  asscciatiou  subse- 
quent to  the  injury  claimed  for  held  not  a  waiv- 
er of  payment  in  full  as  a  condition  to  the  tak- 
ing effect  of  the  certificate. — Modern  Woodmen 
Ace.  Ass'n  V.  Kline  (Neb.)  943. 

The  parties  may  stipulate  that  the  certificate 
will  not  become  operative  until  payment  in  full 
of  all  charges  and  assessments. — Modern  Wood- 
men Ace.  Ass'n  V.  Kline  (Neb.)  943. 

Actions. 

In  an  action  on  a  policy  written  on  personalty 
for  $1,150,  liald,  that  the  company  could  not  com- 
pJain  that  there  was  a  general  verdict  for  plain- 
tiff for  $800,  and  a  special  finding  that  the  prop- 
erty was  worth  $1,600. — Aetna  Ins.  Co.  v.  Sim- 
mons (Neb.)  125. 

Refusal  of  insured  to  submit  to  examination 
under  oath,  as  required  by  the  policy,  held  not  a 
defense,  in  the  absence  of  a  showing  that  a  rea- 
sonable time  and  place  were  fixed  for  the  exam- 
ination, and  that  a  person  was  designated  who 
was  authorized  to  administer  oaths.  —  Aetna 
Ins.  Co.  V.  Simmons  (Neb.)  125. 

The  one-year  limitation  for  suing  on  a  life 
insurance  policy  held  not  to  commence  to  run  on 
the  death  of  assured,  as  provided,  but  only  on 
accrual  of  the  cause  of  action. — ^Kettenbach  v. 
Omaha  Life  Ass'n  (Neb.)  135. 

Policy  of  employer's  liability  insurance  con- 
strued, and  held,  that  the  assured  need  not  give 
notice  of  accident  to  insnrer  until  claim  for  dam- 
ages has  been  presented.— Grand  Rapids  Electric 
Light  &  Power  Co.  v.  Fidelity  &  Casualty  Co. 
(Mich.)  249. 

Six  montliB  held  to  be  an  unreasonable  delay 
in  giving  notice  to  an  insurer  under  an  employ- 
er's liability  policy. — Grand  Rapids  Electric 
Light  &  Power  Co.  v.  Fidelity  &  Casualty  Co. 
(Mich.)  249. 

Where  the  answer  in  one  count  alleges  other 
insurance,  and  in  another  count  asks  to  prorate 
other  insurance,  if  any  there  be,  it  does  not  al- 
lege such  insurance  as  a  basis  for  prorating-— 
0'I.eary  v.  German  American  Ins.  (I!o.  (Iowa) 
686. 

Condition  precedent  to  right  of  action  on  a 
title  insurance  policy  construed,  and  helil  not  to 
apply  where  the  land  is  held  by  another  in  ac- 
tual adverse  possession. — Place  v.  St.  Paul  Title 
Insurance  &  Trust  Co.  (Minn.)  7D6. 

On  an  issne  whether  deceased  committed  sui- 
cide, held  experiments  with  the  revolver  with 
which  he  appeared  to  have  been  shot  were  ad- 
missible.—Beckett  V.  Northwestern  Masonic 
Aid  Ass'n  (Minn.)  92S. 

An  indorsement  on  a  summons  in  an  action 
on  a  policy  held  not  notice  to  the  company  of 
plaintiff's  attorney's  claim  of  a  lien  for  fees. — 
Cobbey  v.  Borland  (Neb.)  961. 

Where  an  action  on  a  policy  was  dismissed, 
held,  that  it  was  proper  to  refuse  to  ollow 
plaintiff's  attorney  to  intervene  to  prove  his 
right  to  fees.— Cobbey  t.  Dorland  (Neb.)  951. 

The  provision  of  Acts  18th  Gen.  Assem.  c. 
211,  I  3,  that  no  action  shall  be  brought  within 
90  days  after  notice  of  loss  to  tiie  insurance 
company,  cannot  be  waived. — Blood  t.  Hawkeye 
Ins.  Co.  (Iowa)  1141. 

INTEREST. 

See,  also,  "Usury." 

Liability  of  garnishee,  see  "Garnishment." 

Under  Comp.  St.  c.  44,  trust  funds  withhel*-' 
by  a  receiver  of  the  bank  bear  7  per  cent,  inter- 
est.— Capital  Nat.  Bank  v.  Ooldwdter  Nat.  Bank 
(Neb.)  115. 

Where  a  note  provides  for  interest  on  a  day 
Pertain,  demand  therefor  is  unnecessary. — 
Zautcke  v.  North  Milwaukee  Town-Site  Co. 
No.  3  (Wis.)  978. 
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INTERPLEADER. 

An  insnrance  company  held  entitled  to  a  dia- 
charge  on  payine  the  amount  of  the  policy  sued 
on  into  court.— Hartford  Life  Annuity  Ins.  Ca 
T.  CummingB  (Neb.)  782. 

An  insurance  company  hdd  entitled  to  have  a 
claimant  to  the  proceeds  of  the  policy  interplead 
in  an  action  therein. — Hartford  Life  Annuity 
Ins.  Co.  y.  Cummings  (Neb.)  782. 

INTERPRETATION. 

Of  contract,  see  "Contracts." 
Of  statute,  see  "Statutes." 

INTERROGATORIES. 

See  "Trial."  * 

INTESTACY. 

See  "Executors  and  Administrators." 

INTOXICATING  LIQUORS. 

Bad,  that  a  conyiction  for  keeping  a  saloon 
open  on  Sunday,  in  violation  of  Pub.  Acts  1887, 
No.  313,  §  17,  could  be  sustained  and  punished 
under  sections  7,  18.— People  t.  Rohrer  (Mich.) 
90. 

Under  Comp.  St  1896,  c.  50,  i  11,  each  act  of 
selling  liquors  without  a  license  constitutes  a 
misdemeanor. — Nichols  t.  State  (Neb.)  99. 

Under  Comp.  St.  1896,  c.  50,  !  11,  several  dis- 
tinct offenses  may  bo  charged  in  one  indictment 
in  different  counts.- Nichols  v.  State  (Neb.)  99. 

Where  an  indictment  contains  different  count» 
charging  sales  of  intoxicating  liquors,  and  de- 
fendant is  found  guilty  on  several  counts,  a  sep- 
arate sentence  is  to  be  imposed  for  each  convic- 
tion.—Nichols  V.  State  (Neb.)  99. 

One  who  sells  liquor  as  the  agent  of  a  corpora- 
tion who  has  not  comolied  with  the  law  by  pay- 
ing the  tax  or  filing  bond,  may  be  proceeded 
against  as  principal.— People  r.  De  Groot  (Mich.) 

Sale  held  to  be  made  where  orders  were  taken 
and  goods  delivered  and  paid  for,  and  not  at  the 
place  to  which  the  orders  were  sent.— People  v. 
De  Groot  (Mich.)  248. 

An  indictment  nnder  Gen.  St  1894,  i  2012,  for 
failure  to  close  a  saloon  at  11  o'clock  at  night 
hdd  insufficient  as  containing  no  allegation  that 
the  place  was  not  an  hotel. — State  v.  Jarvis 
(Minn.)  474. 

A  count  charging  illegal  sale  of  liquor  may 
be  joined  with  a  count  charging  the  keeping  of 
liquor  for  illegal  sale. — Hans  v.  State  (I^b.) 
838. 

On  a  conviction  on  two  counts  for  keeping 
two  different  kinds  of  liquor  in  violation  of 
law,  field,  that  separate  sentences  should  be 
imposed.— Hans  v.  State  (Neb.)  838. 

Unlawful  intent  in  keeping  liqnors  may  be 
presumed  from  recent  prior  sales  by  defendant 
-Hans  V.  State  (Neb.)  838. 

The  sureties  on  the  bond  of  nn  applicant  for 
license  under  the  mulct  law  are  liable  for  the 
payment  of  the  tax  assessed  against  the  prin- 
cipal.—Marshall  County  V.  Knoll  (Iowa)  1146. 

The  tax  assessed  against  a  liquor  dealer  nn- 
der the  mulct  law  creates  a  personal  liability, 
which  may  be  enforced  by  an  ordinary  action. 
—Marshall  County  v.  Knoll  (Iowa)  1146. 

ISSUES. 

See  "Pleading":   "TriaL" 


JOINDER. 

Of  counts  In  Indictment,  see  "Indictment  and 
Information." 

JUDGES. 

See  "CourU";    "Justices  of  the  Peace." 

JUDGMENT. 

Against  intervener  in  attachment,  see  "Attach- 
ment." 
- —  stockholders,    see    "Corporations." 
Appealable  judgment  see  "Appeal  and  Error." 
Appeal  from  order  refusing  defanlt  see  "Ap- 
peal and  Error." 
By  justice,  see  "Justices  of  the  Peace." 
Compelling    vacation    of    default,    see    "Man- 
damus." 
Law  of  the  case  on  second  appeal,  see  "Ap- 
peal and  Error." 
Of  foreclosure,  see  "Mortgages." 
On  appeal,  sec  "Appeal  and  Error." 
Payment  pending  appeal,  see  "Appeal  and  Er- 
ror." 

On  assignment  of  a  judgment  all  the  beno- 
ficial  interest  of  tiie  assignor  :n  the  judgment 
passes  to  the  assignee. — Citiiens'  Nat  Bank  v. 
Loomis  (Iowa)  443. 

Party  who  had  not  pleaded  fraud  as  to  a 
note  hdd  not  entitled  to  benefit  of  decree  -which, 
as  between  other  parties,  found  it  fraudulent— 
Enger  v.  Lofland  (Iowa)  52G. 

A  sherifTs  return  on  execution  hM  snflicitM.: 
to  show  satisfaction  of  judgment  though  ther- 
waa  nothing  to  show  whether  costs  were  paid, 
or  that  anything  was  done  after  the  sale.— 
Harpham   v.   Worthington  (Iowa)   535. 

Where  a  sherifTs  return  showed  a  sale  nnder 
execution,  the  judgment  creditor  was  not  en- 
titled to  a  renewal  of  the  judgment  withonr 
proceeding  to  set  the  first  sale  aside. — Harir- 
ham  V.  Worthington  (Iowa)  635. 

A  judgment  not  based  on  any  findings  is  er- 
roneous, though  not  void. — Maryott  r.  Gardner 
(Neb.)  837. 

A  judgment  in  a  suit  against  hnsband  an  I 
wife  on  their  joint  note  held  valid  as  to  th<' 
wife,  who  defaults,  though  invalid  as  to  tb<' 
husband,  who  was  not  served. — Kellogg  v. 
Window  (Iowa)  875. 

Enforcement  of  a  judgment  will  not  be  en- 
joined, in  the  absence  of  a  showing  of  a  defense 
to  the  law  notion  on  the  merits. — Fickes  v. 
Vick  (Neb.)  951. 

Bjr  default. 

Default  cannot  be  entered  unless  the  proof 
of  service  shows  that  a  copy  of  the  declaratioii 
and  rule  to  plead  w>s  served  on  defendant.— 
Campbell  v.  Donovan  (Mich.)  514. 

Where  the  answer  does  not  set  up  a  counter- 
claim, it  is  error  to  try  the  case  in  plaintiff's 
absence,  and  award  defendant  judgment  on  the 
merits.— Diment  v.  Bloom  (Minn.)  700. 

Evidence  held  to  show  a  state  of  facts  entitlins 
plaintiff  to  the  vacation  of  a  judgment  reudere-1 
against  him  during  his  absence. — Hemiance  v. 
Cunningham  (Neb.)  311. 

Defendant  in  default  judgment  may  contra- 
dict affidavit  by  private  person  that  personal 
service  was  made  on  defendant — Campbdl  v. 
Donovan  (Mich.)  614. 

Judgment  by  defanlt  will  not  be  opened  on 
the  ground  that  defendant  "was  infnrme<l  ths' 
there  was  no  need  of  going  to  the  expense  o^ 
employing  an  attorney." — State  v.  Casey  (S.  Ii  t 
585. 

A  defendant  who  fails  to  appear  in  an  injunc- 
tion suit  by  the  state,  in  reliance  upon  state- 
ments made  by  the  sheriff,  is  not  prevented  from 
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defending  by  nnaToSdable  miBfortnne,  affording 
ground  for  a  ra  cation  of  the  jadgment. — Seddon 
▼.  State  (Iowa)  671. 

A  sheriff  does  not  represent  the  state  In  a  dril 
action  under  the  liqnor  law,  and  his  statements 
inducing  a  defendant  to  malce  default  do  not 
constitute  fraud  of  the  successful  party,  author- 
izing a  vacation  of  tlie  judgment — Seddon  t. 
State  (Iowa)  671. 

Motion  to  set  aside  a  default  judfrment  in  an 
action  of  foreclosure  liHil  properly  denied. — 
Northern  Trust  Co.  t.  Crystal  Lake  Cemetery 
Ass'n  (Minn.)  706;   Menage  t.  Same,  Id. 

A.  default  may  be  rendered  on  the  second 
term  after  service,  where  defendant  had  only 
nine  days  betweeu  service  and  the  first  day 
of  the  next  term.— Walters  v.  Blake  (Iowa) 
879. 

Judgment  by  default  held  properly  oiiened  be- 
cause of  mistake.— Capital  Sav.  Bank  &  Trust 
Co.  V.  Swan  (Iowa)  1(566. 

A  motion  to  vacate  a  default  judgment  hdd 
properly  denied  on  the  showing. — Pfister  v. 
Smith  (Wis.)  084. 

Setting  aside  a  judgment  by  default  against 
n  city  and  allowing  it  to  answer  on  the  merits, 
held  proper.— Glaeser  v.  City  of  St.  Paul  (Minn.) 
1101. 

.Judgment  attaches  to  equitable  interest  in 
lands.- Bartz  v.  Paff  (Wis.)  207. 

Rendition  and  entry. 

Where  judgment  is  delayed  pending  motion  for 
new  trial,  it  should  be  entered  for  the  amount 
of  verdict  and  interest. — Fremont,  S.  &  M.  V. 
R.  Co.  V.  Root  (Neb.)  307. 

Comp.  Laws,  {  5102,  does  not  render  the  en- 
tering of  a  judgment  in  the  judgment  book  an 
ontry  of  judgment  by  the  clerk. — Locke  v.  Hub- 
bard (S.  D.)  588. 

The  only  judgment  provided  by  the  statute 
is  the  one  entered  in  the  judgment  book.— 
Locke  V.  Hubbard  (S.  D.)  588. 

Collateral  attack. 

In  a  collateral  attack  on  a  deficiency  judg- 
ment for  entry  without  notice,  evidence  contra- 
dictory of  proof  of  service  will  not  be  consider- 
ed.—Gillilau  V.  Murphy  (Neb.)  98. 

An  order  allowing  the  sheriff  to  amend  bis  re- 
turn to  an  executiou,  and  vacating  the  execution 
and  sale,  cannot  be  collaterally  impeached. — Ash- 
land Nat.  Bank  v.  Gregory  (Wis.)  168. 

Defects  "in  the  manner  of  service  or  form  of 
the  return  held  not  to  render  the  judgment  sub- 
ject to  collateral  attack.  —  Campbell  Printing 
Press  &  Manufacturing  Co.  v.  Marder,  Luse 
&  Co.  (Neb.)  774. 

Res  Judicata. 

A  judgment  on  a  note  determining  that  the 
note  was  given  for  property  obtained  by  the 
maker  by  false  pretenses  held  not  conclusive  of 
that  fact  in  an  action  by  the  judgment  defend- 
ant against  the  sheriff  for  seizing  property  ex- 
empt except  as  against  a  judgment  founded  on 
a  debt  incurred  for  property  so  obtained.— Sobo- 
lisk  V.  Jacobson  (N.  D.)  46. 

A  denial  of  a  petition  for  an  administrator  on 
the  ground  of  want  of  jurisdiction,  and  because 
the  estate  had  been  settled,  held  not  a  bar  to  a 
suit  to  avoid  the  alleged  settlement. — Shurte  v. 
Fletcher  (Mich.)  233. 

The  decision  of  the  trial  court  in  sustaining  a 
demurrer  is  not  res  judicata  on  the  second  de- 
murrer after  nmendmeut. — Schoenleber  v.  Bnrk- 
hardt  (Wis.)  313. 

A  judgment  held  not  a  bar  as  to  matters  oc- 
CTirring  thereafter,  and  not  in  Issue. — Rouse, 
Hazard  &  Co.  v.  Detroit  Cycle  Co.  (Mich.)  511. 

Judgment  in  mandamus  held  not  res  judicata 
ns  to  iHTSons  not  parties  thereto.- Rouse,  Haz- 
ard &  Co.  v.  Detroit  Cycle  Co.  (Mich.)  611. 


Where  plaintiff  dismisaed  Us  bill,  and  defend- 
ant moved  for  costs  and  attorney's  fees,  the 
striking  out  of  motion  for  attorney's  fees  was 
not  res  judicata  as  to  defendant's  right  there- 
to.—O'Neil  V.  O'NeU  (Iowa)  523. 

A  judgment  by  default  constitutes  res  judi- 
cata.—Northern  Trust  Co.  v.  Crystal  Lake  Cem- 
etery Ass'n  (Minn.)  708;    Menage  v.  Same,  Id. 

A  judgment  by  default  in  an  action  to  fore- 
close a  mortgage  bars  any  further  controversy 
as  to  the  validity  of  the  mortgage. — Northern 
Trust  Co.  V.  Crystal  Lake  Cemetery  Ass'n- 
(Minn.)  708;   Menage  v.  Same,  Id. 

Findings  sustaining  a  plea  of  res  judicata 
held  not  suijported  by  the  evidence.- -Village 
of  Wayzata  v.  Great  Northern  Ry.  Co.  (Minn.) 
1073. 

The  conclusiveness  of  a  judgment  extends 
only  to  the  identical  issues. — Village  of  Way- 
zata  V.  Great  Northern  Ry.  Co.  (Minn.)  1073. 

Judgment  by  agreement  hdd  to  have  conclud- 
ed all  issues  presented  by  pleadings.— Mowry 
V.  Wareham  (Iowa)  1128. 

'  Opening  and  Taoatlnar. 

I  A  personal  judgment  will  be  vacated  in  equity 
1  when  obtained  by  fraud  of  pWntiff's  attorney. 
,  though  the  time  for  applying  for  relief  under 
I  Code,  §  3154,  had  elapsed.— Larson  v.  Williams 
,  ao«a)  441. 

An  action  to  set  aside  a  judgment  for  perjury, 
where  no  diligence  on  the  part  of  plaintiff  was- 
I  shown,    held    properly    dismissed.  —  Watkins    v. 
I^ndon  (Minn.)  711. 

j     The  rule  whereby  a  party  seeking  to  be  reliev- 
I  ed  in  equity  against  a  void  judgment  is  required 
to  disclose  a  meritorious  defense  held  not  to  ap- 
ply.— Campbell  Printing  Press  &  Manufacturing 
I  Co.  T.  Marder,  Luse  &  Co.  (Neb.)  774. 

i  JUDICIAL  NOTICE. 

See  "Evidence." 

JUDICIAL  SALES. 

By   executors   or   administrators,   see   "Exec- 
utors and  Administrators." 

JURISDICTION. 

See  "Courts." 

Jurisdictional  amount,  see  "Appeal  and  Error." 
Of  justice,  see  "Justices  of  the  Peace." 
On  appeal,  see  "Appeal  and  Error." 
Waiver  of  objection  by  appearance,  see  "Ap- 
pearance." 

JURY. 

Custody  and  conduct,  see  "Trial." 
Province  of.  see  "Criminal  Law." 

instructions,  see  "Trial." 

Taking  case  from  jury,  see  "Trial.** 

Under  Pub.  Laws  1803,  Act  No.  201,  a  cir- 
cuit judge,  when  no  jury  cases  are  pending,  can 
declare  the  current  jury  lists  invalid,  and  order 
a  return  of  new  lists  on  his  own  motion.— Smaltz 
V.  Boyce  (Mich.)  21. 

Where  an  action  at  law  and  a  suit  in  equity 
are  consolidated,  and  a  substituted  petition  filed 
for  equitable  relief  In  the  law  action,  and  an 
amended  counterplaim  filed,  triable  in  equity, 
trial  by  jnry  was  properly  refused. — Gatch  v_ 
Garretson  (Iowa)  550. 

QnaUfioatlons. 

The  fact  that  a  juror  in  an  action  for  dam- 
ages agaiuHt  a  city  was  a  member  of  the  city 
council  is  not  ground  for  a  new  trial  when  he 
was  accepted  by  plaintiff  with  knowledge  ot 
the  fact.— Walker  v.  City  of  Ann  Arbor  (.Micli.> 
87. 
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Joror  hM  not  diaqnallfied  by  an  opinion. — State 
V.  Brady  (Iowa)  290. 

A  jnror  who  has  diBcnssed  the  case  with  a 
relative  of  defendant  hdd  properly  excused. — 
Geiger  t.  Payne  (Iowa)  654. 

A  par^  cannot  complain  of  the  exclusion  of 
a  Jnror  for  cause,  where  no  prejudice  is  shown. 
—Geiger  t.  Payne  (Iowa)  6554. 

OhslIeBges. 

The  fact  that  an  order  for  jury  iiata  directed 
them  to  be  made  by  aldermen  and  superriaors 
instead  of  aldermen  and  asieaaing  officers  held 
not  ground  for  challenge  to  the  array.— Smaltz 
V.  Boyce  (Mich.)  21. 

The  fact  that  return  Usti  of  jurors  were  re- 
turned from  wards  by  a  single  supervisor,  or 
by  a  supervisor  and  aJderman,  Acttf  not  ground 
of  challenge  to  the  array.  —  Smaltz  t.  Boyce 
(Mich.)  21. 

The  fact  that  return  lists  of  jurors  do  not 
flhow  that  they  were  taken  from  the  proper  as- 
flessment  roll  hdd  not  ground  of  challenge  to  the 
array. — Smaltz  v.  Boyce  (Mich.)  21. 

The  fact  that  the  town  cleric  ordered  officers 
«f  jury  lists  not  to  return  pMVons  over  60  years 
of  age  was  not  ground  of  challenge  to  the  array. 
—Smalts  T.  Boyce  (Mich.)  21. 

Overruling  a  cballeuge  for  cause  is  not  re- 
Tersible  error  unless  an  objectionable  jnror  re- 
mains on  the  jury  after  the  challenging  party 
has  exhausted  his  peremptory  challenges. — Pool 
y.  Milwaukee  Mechanics'  Ins.  Co.  (Wis.)  65; 
Same  v.  Farmers'  Fire  Ins.  Co.,  Id. 

Stmok  Jury. 

The  trial  court  should  hear  evidence  as  to  the 
impartiality  of  a  struck  jury  selected  by  the 
sheriff.— Riley  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Minn.)  718. 

Under  Gen.  Laws  1895,  c.  328,  S  1,  relating 
to  struck  juries,  a  party  is  entitled  to  have  the 
Jurors  called  as  they  stand  on  the  panel. — Riley 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.)  718. 

Where  a  party  takes  part  in  tlie  impaneling  of 
a  struck  jury,  he  waives  the  right  to  object 
thereafter  as  to  irregularity  in  selecting  tiie 
same.— Riley  v.  Chicago,  M.  &  St  P.  By.  Co. 
<Minn.)  718. 

JUSTICES  OF  TfiE  PEACE 

Appeal  from  order  of  dismissal,  see  "Appeal 
and  Error." 

A  justice  cannot  obtain  jurisdiction  over  a  party 
residing  in  another  county  by  issuing  a  writ  of 
attachment  under  Gen.  St.  1804,  §  5002,  and 
causing  property  to  be  attached  and  the  writ  to  be 
read  to  sucit  party  in  the  county  in  which  it  is 
served.- Perkins  v.  Mellicke  (Minn.)  220. 

A  judgment  held  void  in  that  the  justice's  entry 
did  not  show  when  the  summons  was  returnable, 
nor  to  what  hour  the  case  was  adjourned. — 
Stolte,  Dangel  &  Foss  Ca  t.  Cochran  (Mich.) 
247. 

Hearing  of  a  motion  to  dissolve  an  attach- 
ment is  a  "trial  of  the  issues  of  law  or  fact  or 
both"  within  the  meaning  of  the  act  relating  to 
the  fees  of  justices  of  the  peace. — Gibson  v.  Sid- 
ney (Neb.)  314. 

A  change  of  venue  in  a  criminal  case  granted 
by  a  justice  to  a  maror  hdd  erroneous.- State 
V.  Jamison  (Iowa)  629. 

Where  one  continuance  has  boon  had,  to  ob- 
tain another,  the  party  must  comply  with  Code 
Civ.  Proc.  i  961.— Moran  v.  McCuIlum  (Neb.) 
938. 

JUSTIFIABLE  HOMICIDE. 

Se»  "Homicide." 


LABELS. 

See  "Trade-Marks  and  Trade-Names." 


See  "Equity." 


LACHES. 


LANDLORD  AND  TENANT. 

Lien  for   storing  tenanf  a  gooda,  see  "Wxre- 
housemen." 

Evidence  hdd  sufficient  to  show  that  a  Irtvor 
had  snlMtantially  complied  with  an  oblisHtJuii 
to  heat  the  leased  premises. — Oatch  t.  Garret- 
son  (Iowa)  550. 

Lease  construed,  and  held  that  the  lessor  was 
not  bound  to  furnish  steam  beat  except  as  a 
condition  precedent  to  a  right  to  a  higher  rental 
— Gatch  V.  Garretson  (Iowa)  560. 

The  fact  that  the  lessor  was  not  the  owner 
of  the  premises,  and  had  no  authority  to  leas? 
the  same,  hdd  not  a  defense  to  an  action  for 
rent.— Nissen  v.  Tiuner  (Neb.)  7781 

The  common-law  rule  of  constmctlon  of  a 
covenant  as  to  repairs  held  not  in  force  in  Ne- 
braska.- Wattles  v.  South  Omaha  Ice  &  Coal 

Co.  (Neb.)  785. 

The  lessee's  covenant  to  keep  bnildings  in  re- 
pair held  not  to  require  liim  to  relmild  them  o* 
their  destruction  by  &re.  — Wattles  t.  Soutk 
Omaha  lee  &  Coal  Co.  (Neb.)  785. 

Where  a  substantial  portion  of  leased  pren- 
ises  was  destroyed  by  fire,  hdd,  that  the  lef'^ee 
was  entitled  to  an  apportionment  of  rent. — Wat- 
Ues  V.  South  Omaha  lee  &  Coal  Go.  (Neb.)  7S5. 

Landlord  held  to  be  in  possession  of  goods  left 
on  premises  after  surrender  of  lease. — Schneider 
V.  Stone  (Mich.)  829. 

Failure  of  a  tenant  to  pay  taxes  heid  to  work 
a  forfeiture  of  a  lease  under  its  terms. — Heiplr 
V.  Reinhart  (lows)  871. 

Expenditures  for  repairs  htid  not  chargeable 
against  the  lents  in  the  hands  of  a  receiver  in 
possession  of  the  premises  pending  snic — EiAm- 
brook  V.  Stevenson  (Neb.)  972. 

A  landlord  hdd  estopped  to  assert  his  liea. 
as  against  a  chattel  mortgagee  of  a  tenant.— 
Wood  V.  Duval  (Iowa)  1061. 

Landlord  htid  to  have  waived  strict  forfei- 
ture and  right  of  re-entry,  and  to  have  ac- 
cepted the  unexpired  term  in  full  lAitisfartioB 
of  his  claim  for  rent. — Cook  v.  Parker  (Minn.) 
1099. 

LARCENY. 

From  bailee,  see  "Bailment." 

Evidence  held  sufficient  to  sust^n  conrictioa. 
—State  V.  McKinstry  (Iowa)  267. 

Evidence  of  the  retom  of  other  goods  ktU 
admissible  to  fix  the  time  of  the  taking. — State 
V.  Brown  (Iowa)  277. 

In  determining  the  value  of  articles  stolen,  the 
jury  are  not  confined  to  the  price  which  dealers 
in  second-hand  goods  would  pay  for  it. — State 
V.   Hathaway   (Iowa)   449. 

Evidence  held  to  sustain  a  conviction  of  lar- 
ceny of  cattle.— Fanton  v.  State  (Neb.)  953. 

Instruction  hdd  not  erroneous  on  the  grouD4 
that  its  reference  to  the  property  stolen  was  aia- 
biguoua.— State  v.  Brown  (Iowa)  277. 

UW  OF  THE  CASE. 

See  "Appeal  and  Error." 

LAWSGoOQie 

See  "Statutes."  " 
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See 


LEASES. 

"Liandlord  and  Tenant" 


LEGACIES. 


See  "WiUs." 


LIFE  INSURANCE. 


LEGISLATIVE  POWER. 

See  "Constitutional  Law." 

LETTERS. 

As  evidence,  see  "Evidence." 

LEVY. 

Of  exeoation,  see  "Execution." 
Of  taxes,  see  "Taxation." 

LIBEL  AND  SLANDER. 

Htid  no  variance  between  tlie  evidence  and 
the  oomplaint. — Hewitt  v.  Morley  (Midi.)  245. 

Whettier  statements  by  defendant  were  made 
to  one  wlio  tiad  a  riglit  to  Icnow,  and  were  there- 
fore privileged,  was  for  the  jury. — Hewitt  v.  Mor- 
ley  (Micb.)  245. 

A  libel  hdd  criminal.— Raker  v.  State  (Neb.)  { 
749.  I 

An  instruction  on  a  prosecution  for  libel  hdd  i 
erroneous  as  casting  the  burden  on  defendant  to 
show  that  the  publication  was  not  libelons.— 
Raker  v.  State  (Neb.)  749. 

Filing  of  information  charging  insanity  is 
only  conditionally  privileged.  —  Comfort  v. 
Young  (Iowa)  1032. 

Where  the  alleged  words  are  actionable  per 
se,  plaintiff  need  not  allege  or  prove  special 
damages.— Trimble  v.  Tantlinger  (Iowa)  1045.  | 

LICENSES. 

Construction,  easement  or  license,  see  "Ease- 
ments." 
To  sell  liquor,  see  "Intoxicating  Liquors." 
When  assignable,  see  "Assignments. 

Instrument  executed  by  the  attorney  in  fact  to 
a  railroad  held  a  license  to  cut  timber  on  certain 
land,  vesting  no  title  therein  until  it  was  actually 
severed.- Keystone  Lumber  Co.  v.  Kolman  (Wis.) 
165. 

LIENS. 

See,  also,  "Mechanics'  liens." 

For  taxes,  see  "Taxation." 

Of  bank  on  stock,  see  "Banks  and  Banking." 

Of  creditors'  bill,  see  "Creditors'  Suit." 

Of  judgment,  see  "Judfiment." 

Of  logger,  see  "Logs  and  Logging." 

A  lien  does  not  exist  in  favor  of  one  who  holds 
property  in  subordination  to  the  control  of  an- 
other.—Moline,  Milburn  &  Stoddard  Co.  v.  Wal- 
ter A.  Wood  Mowing  &  Reaping  Mach.  (Jo. 
(Neb.)  406. 

Exclusive  possession  is  indispensable  to  ex- 
istpnce  of  a  lien  by  the  bailee. — Moline,  Milburn 
&  Stoddard  C!o.  v.  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  (Neb.)  405. 

'  A  contract  for  storing  and  forwarding  goods, 
the  assignor  reserving  the  right  to  withdraw  at 
pleasure,  and  the  consignee  relying  on  the  per- 
sonal credit  of  the  consignor,  does  not  give  the 
consignee  a  lien. — Moline,  Milburn  &  Stoddard 
Co.  V.  Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  (Neb.)  405. 
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See  "Insurance." 

LIMITATION  OF  ACTIONS. 

Of  forcible  entry  and  detainer,  see  "Forcible 
Entry  and  Detainer." 

Limitations  held  to  begin  to  run  against  ac- 
tion for  deficiency  nnder  foreclosure  sale  from 
the  date  of  the  decree  of  sale,  and  not  from 
the  order  affirming  the  same,  and  directing  pay- 
ment of  deficiency.— Smith  v.  Fegg  (Mich.)  488. 

A  cause  of  action  for  breach  of  a  covenant 
against  incumbrances  existing  at  the  time  of 
conveyance  accrues  on  the  conveyance. — Bel- 
lamy V.  Chambers  (Neb.)  770. 

Gen.  St.  1894,  i  5147,  construed,  and  hdd, 
that  a  disability  to  arrest  the  statute  must  exist 
when  the  cause  of  action  accrues. — Kelly  v.  Gal- 
lop (Minn.)  812. 

"Peculiar  circumstances"  entitling  a  claimant 
to  equitable  relief  against  the  bar  for  failure  to 
file  his  claim  against  the  decedent's  estate  held 
not  shown  by  the  evidence.— Schlutter  v.  Dah- 
ling  (Iowa)  884. 

The  statute  requiring  claims  to  be  filed 
against  a  decedent's  estate  within  12  months 
lield  not  tolled  by  a  pending  action  in  the  district 
court.— Schlutter  v.  Dahling  (Iowa)  884. 

A  suit  t<)  rescind  a  deed  for  mistake  hdd  not 
barred  where  the  mistake  was  discovered  one 
month  before  suit. — Clapp  v.  Greenlee  (Iowa) 
1049. 

LIMITATION  OF  LIABILITY. 

See  "Carriers." 

LIMITED  PARTNERSHIP. 

See  "Partnership." 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Purchaser  of  a  tax  certificate  pending  a  suit 
in  which  his  vendor  is  a  party  hdd  bound  by  the 

i'udgment,  though  no  lis  pendens  was  filed. — 
trown  V.  Cohn  (Wis.)  71. 

LIVE  STOCK. 

Shipment  by  carriers,  see  "Carriers." 

LOANS. 

By  banks,  see  "Banks  and  Banking." 
By    building   associations,   see    "Building   and 
Loan  Associations." 


LOCAL  ACTS. 

See  "Statutes." 

LOGS  AND  LOGGING. 

Evidence  held  insufficient  to  establish  a  lien 
on  manufactured  lumbar.  —  Glover  v.  Hynes 
Lumber  Co.  (Wis.)  62. 

Taking  notes  for  a  saw  bill,  and  the  delivery 
of  collaterals  to  one  discounting  them  held  in- 
competent to  show  waiver  of  lien  for  sawing. 
— McEwan  Bros.  &  Co.  v.  Carpenter  (Mich.) 
1117. 
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MACHINERY. 

Aa  fixtnres,  see  "Fixtures." 

MAGISTRATE. 

S«e  "Justicea  of  the  Peace." 

MALICE. 

See  "Homicide";   "Malicious  Prosecution.'' 

MALICIOUS  PROSECUTION. 

That'  defendant  aaid  of  plaintitT  that  he  was 
a  rascal,  and  be  wonld  hare  him  behind  the 
bars,  is  admissible  on  issue  of  malice.— Hidy 
V.  Mnrray  (Iowa)  1138. 

What  sofficlent  to  show  prima  facie  want  of 
probable  cause.— Hidy  v.  Murray  (Iowa)  1138. 

When  issue  of  probable  cause  must  ko  to 
Jury.— Hidy  t.  Murray  (Iowa)  1138. 

MALPRACTICE 

See  "Physicians  and  Surgeons." 

MANDAMUS. 

Decree  as  res  judicata,  see  "Judgment" 

The  employment  of  a  teacher  for  ar  free  school 
by  the  district  board  cannot  be  controlled  by 
mandamus  issued  at  the  instance  of  a  taxpayer. 
—State  V.  Smith  (Neb.)  114. 

Title  to  an  office  cannot  lie  adjudicated  in 
mandamus. — State  ▼.  Smith  (Neb.)  114. 

Where  a  county  has  been  set  off,  bat  the  tax 
was  apportioned  to  the  original  county,  mandamus 
will  not  lie  to  compel  the  county  which  was  set  off 
to  raise  its  share  of  the  tax  on  property  within 
its  limits.— Board  of  Sup'rs  of  Bay  County  v. 
Board  of  Sup'rs  of  Arenac  County  (MichJ  146. 

On  mandamus  against  a  mayor  and  auditor  of 
a  city  to  compel  the  issuance  of  warrants  for  the 
salary  of  the  relator,  defendants  can  raise  the 
constitutionality  of  the  act  creating  his  office. 
— McDermont  v.  Dinnie  (N.  D.)  294. 

Facts  recited  in  alternatiye  writ  must  tie  suffi- 
cient of  themselves  to  warrant  the  issuance  of  the 
peremptory  writ.— King  v.  State  (Neb.)  307. 

Refusal  by  respondent  to  perform  certain  acts 
hdd  to  excuse  lack  of  technical  exactness  in  stat- 
ing why,  on  other  grounds,  relator  was  entitled 
to  relief.— King  v.  State  (Neb.)  307. 

Mandamus  is  not  a  proceeding  to  correct  er- 
rors.—State  V.  Piper  (Neb.)  378. 

Mandamus  will  not  lie  as  a  pteventiTe  rem- 
edy.—State  V.  Piper  (Xeb.)  378. 

Mandamus  held  to  lie  to  compel  judge  to  Ta- 
cate  judgment  by  default. — Campbell  T.  Dono- 
van (Mich.)  514. 

Mandamus  to  compel  state  board  of  canvaasers 
to  credit  candidates  with  votes  rejected  as  irreg- 
ular denied.— Baker  v.  Board  of  State  CJanvas- 
sers  (Mich.)  650. 

Mandamus  will  not  lie  in  behalf  of  parties 
olijecting  to  the  issue  of  a  writ  of  assistance. 
-Aldrich  t.  Donovan  (Mich.)  1108. 

An  illegality  in  a  municipal  election  author- 
izing the  issuance  of  bonds,  though  the  result 
has  been  officially  declared,  may  be  pleaded 
by  an  officer  in  defense  to  a  mandamus  to  com- 
pel him  to  sign  such  bonds. — Daniels  ▼.  Long 
(Mich.)  1112. 


See 


MANSLAUGHTER. 

"Homidde." 


See 


MANDATE. 

"Appeal  and  Error." 


MARRIAGE 

See,  also,  "Divorce";   "Husband  and  WIft.' 

Mutual  present  consent,  lawfully  cnwtii. 
constitutes  marriage.  —  In  re  Hu^'i  Emt 
(Minn.)  81;   Carey  v.  Hulett,  Id. 

On  an  issue  as  to  whether  an  alleged  wiittB 
contract  of  marriage  was  executed,  convejma 
by  the  alleged  husband  subsequent  thereto,  ie- 
scribing  himself  as  a  single  man,  were  iotdmi- 
Bible.— In  re  Hulett's  Estate  (Minn.)  31;  Cuq 
r.  Hulett.  Id. 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  A<ent." 

Persons  employed  by  a  foreman  under  aatliir 
ity  from  the  manager,  authorized  by  ti>e  ons 
to  hire  employes,  and  who  are  paid  by  the  on- 
er, are  the  owner's  servants. — Smalts  v.  Boja 
(Mich.)  21. 

A  receiver  with  authority  to  adopt  cootncB 
hdd,  after  adoption,  unauthorized  to  rescind  tba. 
— Worthington  v.  Oak  &  Highland  Park  Im 
Go.  (Iowa)  2S8. 

Evidence  hM  to  show  a  contract  for  ttrnm 
from  year  to  year. — Kellogg  ▼.  Gitisens'  Ins.  Cu 
(Wis.)  362. 

Contract  of  employment  construed,  and  M: 
not  one  for  a  yearly  hiring. — Fuller  v.  Penmsi- 
lar  White-Lead  &  Color  Works  (Mich.)  482. 

A  servant  held  not  entitled  to  additioDsl  cca- 
pensation  for  extra  work  where  for  two  jnn 
he  receipted  in  full  for  bis  serrices.— Fotster  ( 
Green  (Mich.)  647. 

It  is  for  the  jury  to  determine  whether  t!ic 
superintendent  of  defendant's  plant  was  a  v^ 
principal  at  the  time  of  an  accident— Johiisu: 
V.  Minneapolis  General  Electric  Oo.  (Minn.)  Vi 

Maatev'a  lUblUty  for  Utjnry  t«  swraat 

The  provision  hi  3  How.  Ann.  St  {  1987.  c. « 
as  to  guards  over  belting,  need  not  be  complial 
with  until  notice  by  the  inspector.- Borek  i. 
Michigan  Bolt  &  Nut  Works  (Midi.)  254. 

Rule  of  defendant  not  applicable  to  the  iiuv? 
hdd  inadmissible.— Laird  t.  C3iicago,  B.  I-  s  r 
Ry.  Co.  (Iowa)  414. 

An  employer  furnishing  his  servants  with  ^ 
customary  appliances  hdS  not  negligent  beau* 
better  appliances  are  obtainable.— ^hadford  < 
Ann  Arbor  St.  Ry.  Co.  (Mich.)  661. 

Disregard  by  a  master  of  rule  made  for  tlw 
protection  of  employes  hM  not  to  snstiin  > 
verdict  against  him  for  injuries  to  emploit 
where  they  were  not  caused  thereby.— Mooit 
T.  Great  Northern  Ry.  Oo.  (Minn.)  1103. 

Evidence  hdd  insufficient  to  show  any  oeg^ 
gence  on  the  part  of  the  master. — Mooie  '- 
Great  Northern  Ry.  Co.  (Minn.)  1103. 

Fello-w  serrants. 

One  operating  a  machine  hdd  a  fellow  scmai 
of  one  engagM  in  pladng  shafting.— Treka  » 
BurUngton,  a  R.  &  N.  Ry.  Co.  (Iowa)  422. 

A  master  held  not  liable  for  injuries  recei't^ 
;  hr  the  negligence  of  a  fellow  servant— Trek*  '■ 
I  Burlington,  C.  R.  &  N.  Ry.  Oi.  (Iowa)  422. 

'  Whether  an  accident  resulted  from  the  oee^ 
gence  of  a  fellow  employe  hdd  a  question  for  tw 
jury. — Johnson  v.  Minneapolis  (leneral  Klectne 
Oo.  (Minn.)  718. 

A  master  hrU  not  liable  for  injuries  to  > 
■errant  caused  by  a  mistaken  belief  that  he  «» 
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obliged  to  obey  the  orders  of  a,  fellow  serrant— 
Newbury  t.  Getchell  &  Martin  Lamber  &  Man- 
ufacturing Co.  (Iowa)  743. 

An  employe  of  an  independent  contractor  k«2d 
not  a  fellow  servant  of  an  employe  of  another 
indeiieudent  contractor  engaged  in  work  on  the 
same  boilding.— Bckman  t.  Lauer  (Minn.)  893. 

A  freight  handier  held  entitled  to  recorer  for 
injnriee,  under  Laws  1893,  c.  220,  making  rail- 
road companiea  liable  for  injuries  to  employes 
through  the  negligen..>e  of  other  employes. — Ban 
T.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wia.)  Wl. 

ETidence  held  insufficient  to  show  negligence 
on  the  part  of  the  employes  in  charge  of  an  en- 
gine In  falling  to  discover  the  peril  of  another 
employe.— Ferguson  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  aowa)  1026. 

AmniBptlaii   of  vUIui   And   oontribntory 
nepllKenoe. 

Evidence  hdd  to  show  that  ^aintifF  was  in- 
jured hy  hla  own  negligence.— Holt  y.  (Chicago, 
M.  &  St  P.  Ry.  Co.  (Wis.)  352. 

A  servant  cannot  neglect  to  use  ordinary  care, 
as  against  open  dangers,  on  the  assumption  that 
the  master  has  done  his  duty. — Anderson  t.  C. 
N.  Nelson  Lumber  Co.  (Minn.)  630. 

Evidence  hdd  to  show  that  plaintiff  was  guilty 
of  contributory  negligence,  or  assumed  the  risk 
resulting  in  his  injury. — Anderson  v.  O.  N.  Nel- 
son Lumber  Co.  (Minn.)  tiSO. 

The  fact  that  a  duty  is  imposed  b^  statute  does 
not  change  the  rules  as  to  contributory  negli- 
eence.— Anderson  v.  O.  N.  Nelson  Lumber  Ca 
(Minn.)  630. 

An  employe  presumed  to  know  the  danger  of 
operating  a  circular  saw  with  a  three-inch 
crack  in  it— Erdman  v.  Illinois  Steel  Co.  (Wis.) 
«93. 

An  employe  using  defective  machinery  with 
knowledge  thereof  accepts  the  risk. — Erdman 
v.  Illinois  Steel  Co.  (Wis.)  993. 

An  employe  using  defective  machinery  on 
his  employer's  promises  to  repair  assumes  the 
risk  when  it  is  obvious  and  immediate. — Erd- 
man V.  Illinois  Steel  Co.  (Wis.)  993. 

The  presumption  that  an  experienced  em- 
ploye, knowing  of  the  defect  in  a  circular  saw, 
would  know  of  the  danger  of  using  it,  is  not 
•overcome  by  his  statement  to  the  contrary. — 
Erdman  v.  Illinois  Steel  Co.  (Wis.)  993. 

A  switchman  injured  in  attempting  to  climb 
on  the  footboard  of  a  moving  engine  hdd 
guilty  of  contributory  negligence. — Ferguson  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  Gowa)  f026. 

Aetiona. 

The  question  whether  a  foreman,  in  ordering 
men  to  set  fire  for  the  purpose  of  clearing  land, 
was  acting  within  the  scope  of  his  employment, 
hH<[  a  question  for  the  jury. — Smaltz  v.  Boyce 
(Mich.)  21. 

Evidence  hrld  insufficient  to  show  that  an  en- 
gineer  in  charge  of  a  switch  engine  was  exempt 
from  negligence,  under  Laws  18S0,  c.  438.— Al- 
brecht  v.  Milwaukee  &  S.  Ry.  Co.  (Wis.)  63. 

Evidence  held  insufficient  to  sustain  a  verdict 
for  the  deatn  of  a  street-car  driver  killed  by  a 
horse  alleged  to  be  vicion8.^)maha  St  Ry.  Co. 
T.  L^h  (Neb.)  111. 

Elvidence  hM  to  justify  a  finding  that  defend- 
ant's servants  were  negligent — Cnristianson  v. 
Chicago,  St  P..  M.  &  O.  Ry.  Co.  (Minn.)  640. 

Instructions  as  to  liability  of  a  master  for 
failure  to  explain  the  dangerous  character  of 
the  work  considered. — Newbury  v.  Getchell  & 
Martin  Lumber  &  Manufacturing  Co.  (Iowa) 
743. 

Plaintiff's  minority  can  be  considered  only  on 
the  question  as  to  whether  one  of  his  age  and 
intelligence  could  appreciate  the  dangers  inci- 


dent to  the  work.— Newbury  v.  Getchell  &  Mar- 
tin Lumber  &  Manufacturing  Co.  (Iowa)  743. 

The  question  whether  the  person  sought  to 
be  charged  had  the  right,  under  a  contract  of 
employment,  to  control  the  person  doing  the 
injury,  is  for  the  Jury.— Oahagan  t.  Aerometer 
Co.  (Minn.)  914. 

MATERIAL  MEN. 

See  "Mechanics'  Liens." 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

Building  contract  construed,  and  hM  error  to 
allow  the  contractors  to  have  judgment  for  liens 
where  subcontractors'  liens  exceed'  the  balance 
due  on  the  contract — Forater  Lumber  Co.  v. 
Atkinson  (Wis.)  347. 

On  failure  of  contractors  to  obtain  certificates 
from  the  superintendent,  as  required  by  the  con- 
tract, hdd  they  were  not  entitled  to  liens.— Fors- 
ter  Lumber  Co.  v.  Atkinson  (Wis.)  347. 

A  wholesale  dealer  who  sold  glass  on  credit  to 
one  who  sold  the  same  to  defendant  for  the  pur- 
pose of  having  it  placed  in  a  house  being  erected 
by  the  latter  held  not  entitled  to  a  lien  on  the 
building.— Ryan  Drug  C!o.  v.  Rowe  (Minn.)  468. 

An  owner  has  no  defense  to  a  subcontractor's 
right  to  lien  other  than  that  which  may  be  in- 
terposed by  the  contractor  against  the  claim 
for  personal  judgment  against  him. — Wiscon- 
sin Red  Pressed  Brick  Co.  t.  Hood  (Minn.) 
1091. 

A  subcontractor  furnishing  material  for  the 
courthouse  and  citr  hall  in  the  city  of  Minne- 
ap<di8  cannot  acquire  a  mechanic's  iten. — Bur- 
lington Manuf'g  Co.  t.  Board  of  Courthouse 
&.  City  HnU  Com'rs  (Minn.)  1001. 

A  subcontractor  furnishing  defective  mate- 
rials hfld  nevertheless  entitled  to  a  lien. — Wis- 
consin Red  Pressed  Brick  Co.  v.  Hood  (Minn.') 
1001. 

To  entitle  a  subcontractor  to  a  lien,  hia  eon- 
tract  and  performance  tiiereof  need  not  eon- 
form  to  the  contract  between  the  contractor 
and  owner.— Wisconsin  Red  Pressed  Brick  Oo. 
V.  Hood  (Minn.)  1091. 

MEMORANDUM. 

To  refresh  memory  of  witness,  see  "Witness- 
es." 

Under  statute  of  frauds,  see  "Frauds,  Stat- 
ute of." 

MENTAL  ANGUISH. 

As  element  of  damage,  see  "Damages." 

MILITIA. 

Under  McClaln's  Code,  SS  1572,  1685,  the 
fine  imposed  on  a  soldier  absent  without  leave 
must  be  imposed  by  the  court  before  which  the 
action  to  collect  it  is  brought— State  v.  Ryan 
(Iowa)  1123. 

MISREPRESENTATION. 

See  "Fraud." 

MISTAKE. 

As  affecting  mnninc  of  limitations,  see  "Limi- 
tation of  Actions.'* 

As  ground  for  cancellation,  see  "Cancellation 
of  Instruments." 

In  printing  ballot,  see  "Elections." 
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MODIFICATION. 

:  on  appeal,  see  "Api 

MONEY  RECEIVED. 


Of  Judt^ent  on  appeal,  see  "Appeal  and  Er- 
ror." 


In  nn  actinn  for  money  paid  to  defendant  for 
plaintiff's  use  defendant  is  not  entitled  to  a 
bill  of  particulars. — In  re  Citizens'  Bank 
(Minn.)  1106;  Jones  t.  Northern  Trust  C!o.,  Id. 

MORTALITY  TABLES. 

As  •Tidence,  see  "BTidence." 

MORTGAGES. 

See,  also,  "Fraudnlent  Conveyances." 

Acknowledgment,    see   "Acknowledfrment." 

Appointment  of  receiver  in  foreclosure,  see 
"Receivers." 

Limitation  of  action  for  deficiency,  see  "Limi- 
tation of  Actions." 

Of  homestead,  see  "Homestead." 

Right  to  fixtures,  see  "Fixtures." 

When  mortgage  operates  as  assignment,  see 
"Asrignments  for  Benefit  of  Creditors." 

The  grantee  of  a  mortgagor  who  covenanted 
to  pay  the  taxes  cannot  acquire  a  tax  title  ad- 
verse to  the  mortgagee. — .\morican  Baptist 
Missionary  Union  v.  Hastings  (Minn.)  1078. 

A  wife  of  a  mortgagor  who  acquired  a  home- 
stead in  the  mortgaged  property  after  giving  the 
mortgage,  held  to  have  no  right  in  the  premises. — 
Kuhnert  v.  Conrad  (N.  D.)  185. 

Right  of  junior  mortgagee  on  acquiring  tax 
deed  of  the  property  as  against  the  senior  mort- 
gagee determined.— Safe-Deposit  &  Trust  Co.  t. 
wTckhem  (S.  D.)  14. 

The  fact  that  certificates  of  incumbrances 
bore  a  later  date  than  the  date  of  the  appraise- 
ment on  foreclosure  held  insufficient  to  establish 
the  falsity  of  the  record. — Nebraska  Loan  & 
Trust  Co.  V.  Barnes  (Neb.)  761. 

A  mortgage  duly  witnessed  and  acknowledged 
is  prima  facie  evidence  of  execution. — Greeley 
State  Bank  v.  Line  (Neb.)  966. 

An  equitable  assignment  of  a  mortgage  and 
note  may  be  made  bv  a  sale  and  delivery,  with- 
out an  indorsement  of  the  note  or  a  formal  as- 
signment—Greeley  State  Bank  v.  Line  (Neb.) 
966. 

The  grantee  of  a  mortgagor  hdd  not  entitled 
to  reimbursement  from  the  mortgagee  for  tax 
certificates  to  property. — American  Baptist 
Missionary  Union  v.  Hastings  (Minn.)  1078. 

Foreelosnre. 

A  modification  of  judgment  in  foreclosure,  di- 
recting payment  of  attorney's  fees,  as  not  author- 
ized by  the  pleadins;  or  finding,  hrlil  properly  de- 
nied.—Murray  V.  Chaml>er:ain  (Minn.)  474. 

Mortgage  held  to  contain  power  of  sale  author- 
izing foreclosure  by  advertisement.  —  Male  v. 
Longstaff  (S.  D.)  577. 

An  extension  of  a  note  secured  by  a  mortgage 
does  not  preclude  the  right  to  foreclose  for  non- 
payment of  interest  given  by  the  mortgage. — 
Qermond  v.  Hermosa  Ice  Co.  (S.  D.)  578. 

Where,  pending  a  foreclosure,  the  first  mort- 
gagee purchases  the  property,  hdd  to  discharge 
interest  and  taxes  as  between  him  and  the  mort- 
gagor, but  not  as  l)etween  the  mortgagor  and  the 
second  mortgagee. — Farmers'  Nat.  Bank  v.  Badk- 
ns  (Minn.)  638. 

Sale. 

A  bill  to  set  aside  a  foreclosure  sale  because  of 
error  of  plaintiffs  attorney  will  be  dismissed,  in 
the  absence  of  any  showing  of  fraud  on  the  part 
of  defendants  or  the  purchaser. — ^Marx  v.  Smith 
(Mich.)  150. 


Evidence  held  insufSdent  to  justify  the  ■ettiiig' 
aside  of  foreclosure  sale  on  motion  of  Beonnd 
mortgagee.— Homestead  Land  COb  r.  Joae^ 
Schlitz  Brewing  Co.  (Wis.)  346. 

Order  setting  aside  foreclosure  sale  for  wast 
of  notice  to  the  mortgagor  hdd  within  the  eoort's 
discretion.— Brewer  v.  Landis  (Mich.)  488: 

Land  sold  on  foreclosure  may  be  redeemed  hy 
the  mortgagor  by  paying  the  money  for  which 
the  same  was  sold,  together  with  interest  from 
the  time  of  the  sale  at  7  per  cent. — Eraos  ▼. 
Rhode  Island  Hospital  Trust  Co.  (Minn.)  TIS. 

Right  of  mortgagee  to  surplus  on  foreclooore 
sale  determined.— Babcock  v.  American  Savinxt 
&  Loan  Ass'n  (Minn.)  718. 

Apiiortionment  of  proceeds  of  sale  on  fore- 
closure Md  proper. — Saginaw  Building  &  Loaa 
Ass'n  T.  Tennant  (Mi<di.)  1118. 

MOTIONS. 

Consolidation,  see  "Action." 

For  change  of  venue,  see  "Venue." 

For  new  trial,  see  "New  Trial." 

To  quash  bill  of  exceptions,  see  "Bxoeptiona. 

Bill  of." 
To  set  aside  default,  see  "Judgment." 
To  strike  matter  from  Indictment,  see  "Indict- 
ment and  Information." 

MUNICIPAL  CORPORATIONS. 

See,  also,  "Counties":  "Highways";  "Sdioob 
and   School  Districts";    "Street   Railroada." 

Mandamus  to  manicipal  officers,  see  "Manda- 
mus." 

City  reincorporated  under  Laws  1S96,  Act  No. 
215,  hdd  entitled  to  elect  supervisors  in  its  vari- 
ous wards.^Dstrander  v.  Board  of  Sup'n  of 
Gratiot  County  (Mich.)  91. 

A  city  cannot  incur  a  debt  for  expenses  of  a 
campaign  to  secure  its  selection  as  the  capital — 
Shannon  v.  City  of  Huron  (S.  D.)  598. 

Rights  of  holders  of  nnpsid  warrants  deter- 
mined.—Shannon  V.  City  of  Huron  (S.  D.)  ."iOS. 

Warrants  issued  after  the  limit  of  indebtedness 
had  been  reached,  in  anticipation  of  a  tax   kv- 
ied,  hdd  valid. — Shannon  T.  City  of  Hmoo  (S. 
1  D.)  598. 

A  city  cannot  enjoin  a  street-railway  com- 

I  pany  from  laying  its  tracks,  on  the  ground  of 

nonuser  of  its  franchise. — Milwaukee   Electric 

Railway   &  Light  Co.  v.   City  of   Milwaukee 

,  (Wis.)  794. 

Under  the  form  of  ballot  submitted   to   the 
I  electors  of  the  city  of  Duluth  as  to  the  issue  of 
certain  bonds,   held,  that  propositions  2  and  3 
were  competing  propositions,  and  that  an  elect- 
or could  vote  against  both,  but  not  in  favor  of 
I  both.— Bauman  v.  City  of  Dulnth  (Minn.)  919. 

I  A  city  whose  charter  allows  it  to  acquire 
'  land  by  devise  for  public  puri>oses  can  take 
j  lands  to  establish  a  public  library  and  a  home 

for  the  aged. — Beurhaus  t.  City  of  Watertown 

(Wis.)  986. 

An  injunction  restrtyning  the  issuance  of  the 
bonds  on  account  of  the  illegality  of  the  elec- 
tion authorizing  tliem,  does  not  preclude  their 
issuance  under  a  new  election. — Daniels  v. 
Long  (Mich.)  1112. 

Ordinances. 

An  ordinance  providing  that  no  person  ahsll 
allow  noises  or  disturbances  in  and  about  his 
house  or  place  of  business  hdd  unreasonable.— 
City  of  Grand  Rapids  v.  Newton  (Mich.)  »t. 

A  statute  requiring  the  yeas  and  pays  on  the 
passing  of  ordinances  and  propositions  to  create 
any  liability  or  expenditure  of  money  htU  not 
to  require  the  yeas  and  nays  to  be  taken  m  a 
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a  general  citr  tax. — Sbattuck  i  knowledge  thereof  on.  the  sidewalk.-  Huston  t. 
,r5.  City  of  Cooncil  BlnfCs  Oowa)  1130. 


(eadution  te' 
r.  Smith  (N, 

Ofioora  and  asents. 

Act  March  13,  1890,  relating  to  terms  of  of- 
fice in  certain  cities,  applies  only  to  elective  offi- 
ces.— Sherman  t.  City  of  Des  Moines  (Iowa)  410. 

Terms  of  office  of  members  of  the  Iward  of 
pnhlic  works  in  cities  under  Act  22d  Gen.Assem. 
c.  1,  determined. — Sherman  t.  City  of  Des  Moines 
(Iowa)  410. 

A  city  officer  hdd  to  have  power  to  discharge 
employes  appointed  by  him  with  the  approval 
of  the  common  conncil.  —  Osborne  v.  Common 
Council  of  City  of  Detroit  (Mich.)  644. 

UaMlltj  for  a«Klig;eitoe. 

The  erection  of  proper  barriers,  where  a  new 
sidewalk  is  being  built,  by  the  property  owner  or 
contractor,  is  eqiiivalent  to  their  being  so  placed 
by  the  city.— Walker  t.  City  of  Ann  Arbor 
(Mich.)  87. 

City  luld  not  liable  to  person  injured  by  an  ex- 
cavation in  street  made  without  the  knowledge 
of  the  city.— Jones  t.  City  of  Clinton  (Iowa)  418. 

Whether  plaintiff  was  negligent  in  falling  into 
an  open  cellarway  hdd  a  question  for  the  jury. — 
Liichtenberger  v.  Incorporated  Town  of  Menden 
<Iowa)  424. 

Charter  provirion  requiring  claims  to  be  filed 
within  rix  months  hdd  to  apply  to  personal  in- 
jury claims,  and  to  infants  as  well  as  adults. — 
Davidson  v.  City  of  Muskegon  (Mich.)  670. 

One  injured  by  defects  in  a  sidewalk  hdd 
cnilty  of  contributory  negligence.  —  Church  v. 
Preeident,  «tc.,  of  village  of  Howard  City 
<Micb.)  661. 

A  city  constructing  a  sewer  cannot  escape  lia- 
bility on  the  ground  that  it  had  no  notice  of  a 
failure  to  guard  the  excavation.— Baker  v.  City 
of  Qrand  Rapids  (Mich.)  740. 

One  crossing  a  street  elsewhere  than  at  a 
pnblic  crossing  held  not  negligent  per  se. — ^Baker 
▼.  City  of  Grand  Rapids  (Mich.)  740. 

That  plaintiff  crossed  the  street  at  a  cus- 
tomary path  hdd  admissible  on  the  question  of 
care.— Baker  r.  City  of  Grand  Rapids  (Mich.) 
740. 

Whether  a  sewer  opening  was  properly  light- 
ed Md  a  question  for  the  jury.— Baker  v.  City 
of  Grand  Rapids  (Mich.)  740. 

In  an  action  for  injuries  caused  by  a  defect- 
ive street,  a  correct  plan  of  the  street  hdd 
competent.— Village  of  Culbertson  v.  HoUiday 
(Neb.)  853. 

A  city  must  keep  its  sidewalks  in  a  reasonably 
safe  ccmdition,  by  nieht  as  well  as  by  day. — City 
of  Ord  T.  Nash  (Neb.)  964. 

An  iustmction  as  to  the  duty  of  a  city  to 
keep  its  streets  In  safe  condition  hdd  not  objec- 
tionable, as  excluding  the  question  of  contribu- 
tory negligence.— Ci^  of  Ord  v.  Nash  (Neb.) 

A  portion  of  a  street  hdd  a  highway,  which 
the  dty  was  l>onnd  to  keep  in  repair.-— City  of 
Ord  T.  Nash  (Neb.)  964. 

An  instruction  as  to  a  city's  liability  for  de- 
fective sidewalks  lidd  proper,  when  construed  as 
a  whole.— Robinson  t.  City  of  Cedar  Rapids 
(Iowa)  1064. 

One  injured  on  a  defective  sidewalk  hdd  not 
guilty  of  contributory  negligence  as  a  matter 
of  law.— Robinson  v.  City  of  Cedar  Rapids 
(Iowa)  1064. 

When  the  statutory  notice  of  injury  is  piv- 
en,  the  action  may  be  brought  at  any  time 
within  the  general  statutory  limitation. — Rob- 
inson V.  City  of  Cedar  Rapids  (Iowa)  1064. 

A  city  hdd  liable  for  injuries  caused  by  ice 
allowed  to  remain  an  unreasonable  time  after 


Pvbllo  ImproTemonts. 

Evidence  Arid  admissible  to  show  the  value, 
exclusive  of  improvements,  of  a  lot  alleged  to 
have  been  damaged  by  street  grading. — Denise  t. 
City  of  Omaha  (Neb.)  110. 

A  grantee  of  a  right  to  lay  a  sewer  in  municipal 
streets  and  to  connect  with  adjoining  premises 
hdd  not  entitled  to  recover  damages  in  an  action 
at  law  on  the  council's  passing  an  ordinance  pre- 
cluding the  exercise  of  that  right. — Stevens  v. 
City  of  Muskegon  (Mich.)  227. 

An  award  of  damages  on  change  of  street  grade 
must  show  that  the  appraisers  considered  bene- 
fits severally  accruing  to  the  property.— Smitii 
T.  City  of  Omaha  (Neb.)  402. 

Assessment  for  local  improvements  hdd  limited 
to  the  special  benefits  severally  accruing  to  lots 
affected.— Smith  v.  City  of  Ouaba  (Neb.)  402. 

The  record  of  a  special  assessment  must  af- 
firmatively show  a  compliance  with  all  the  es- 
sential conditions.  —  Smith  v.  City  of  Omaha 
(Neb.)  402. 

A  bond  executed  by  a  contractor,  conditioned 
to  pay  for  all  labor  in  the  performance  of  the 
contract  with  the  rillaee,  hdd  void. — Park  v. 
Sykes  (Minn.)  712. 

The  removal  of  a  pavement  from  the  center  of 
a  street,  and  the  pavement  of  a  roadway  on  each 
side  instead,  constitute  a  repavement. — Dicliin- 
son  T.  City  of  Detroit  (Mich.)  728. 

Under  Laws  189S,  c.  363,  |  6,  property  of 
street  railroads  is  exempt  from  assessment. — 
Milwaukee  Electric  Railway  &  Light  COk  r. 
City  of  Milwaukee  (Wis.)  796. 

A  city  hdd  liable  for  injuries  where  it  grrades 
a  street  without  following  the  procedure  under 
the  charter. — ^Pittelkow  v.  City  of  Milwaukee 
(Wis.)  803. 

Rule  stated  as  to  computation  of  time  under 
a  provision  of  the  Milwaukee  charter  as  to  pub- 
lic improvements. — Pittelkow  t.  City  of  Milwau- 
kee (Wis.)  803. 

A  city  is  not  liable  for  damages  caused  by  a 
change  of  grade  in  the  absence  of  statute. — 
Walish  V.  City  of  Milwaukee  (Wis.)  818. 

Laws  1874,  c.  184,  subc.  7,  {  8,  does  not 
entitle  a  lot  owner  to  compensation  on  change 
of  grade,  if  the  street  had  not  been  graded  to 
an  established  grade..— Walish  t.  City  of  Mil- 
waukee (Wis.)  818. 

The  occupation  of  a  street  for  the  approach 
of  a  viaduct  hdd  merely  a  change  of  grade 
to  an  additirnal  servitude. — ^Walish  v.  City  of 
Milwaukee  (Wis.)   818. 

Under  the  charter  of  Milwaukee  an  assess- 
ment is  void  for  a  change  of  grade  which  does 
not  show  the  damages  were  considered.— San- 
derson V.  Herman  (Wis.)  977. 

A  defendant  cannot  object  to  the  sufficiency 
of  a  petition  to  condemn  land  for  a  street  be- 
cause the  land  of  each  owner  Is  not  separately 
descrit)ed  where  his  own  is  sufficiently  describ- 
ed.—City  of  Pontine  t.  Lrill  (Mich.)  1110. 

While  the  opinions  of  witnesses  as  to  the 
necessity  of  taking  land  for  a  street  are  incom- 
petent, their  admission  is  harmless  where  the 
facts  were  fully  shown. — City  of  Pontiae  t. 
Lull  (Mich.)  1110. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance."   °  9  '^^^  by  V^OOglC 
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NEGLIGENCE. 


See,  also,  "Death." 

Contribatoiry  negligence  of  paasengen,  see 
"Carriers/" 

^— of  person  Injured  br  defect  in  sidewalk, 
see  "Municipal  Corporations." 

of    person    injured    by    street    car,    see 

"Street  Railroads." 

of  person  injured  on  railroad,  see  "Ball- 
roads. 

of  servant,  see  "Master  and  Serrant." 

Of  bailee,  see  ''Bailment." 

Of  carrier,  see  "Carriers." 

Of  master,  see  "Master  and  Servant." 

Of  railroad  company,  see  "Railroads." 

Of  street-car  company,  see  "Street  Railroads." 

A  bath-house  company  notified  of  a  bather's 
disappearance  held  guilty  of  negligence  in  fail- 
ing to  make  immediate  search. — Brotherton  v. 
Manhattan  Beach  Imp.  Co.  (Neb.)  757. 

The  doctrine  of  comparative  negligence  is  not 
in  force  in  Nebraska.— Village  of  Cnlbertson 
T.  Holliday  (Neb.)  853. 

The  law  docs  not  require  of  an  aged  person 
the  exercise  of  greater  care  to  avoid  injury 
than  it  requires  of  a  young  person. — Village  of 
Culbertson  v.  HolUday  (Neb.)  853. 

A  plaintiff,  injured  in  using  an  elevator  In  a 
buildmg  without  authority  from  the  owner, 
held  guilty  of  contributory  negligence. — Hansen 
T.  State  Bank  Bldg.  Co.  (Iowa)  1020. 

Proxliiiate  osnae. 

Hiring  a  boy  in  contravention  of  3  How.  Ann. 
St  S  1097,  c.  3,  held  not  the  proximate  cause  of 
an  injury  received  while  scuffling  with  another 
boy.— Borck  v.   Michigan   Bolt   &   Nut  Works 


boy, 
(Mi< 


(Mich.)  254. 

Whether  a  collision  between  two  vehicles  on  a 
street  was  the  result  of  defendant's  negligence  or 
the   contributory   negligence   of   plaintiff   htid   a 

?luestion    for    the    jury.  —  Osbom    v.    Jenkinaon 
Iowa)  548. 

A  person  committing  a  negligent  act  is  liable 
for  an  injury  proximately  resulting  from  it, 
though  he  could  not  have  reasonably  anticipated 
it.— Christianson  v.  Chicago,  St.  P.,  M.  &  O.  By. 
Co.  (Minn.)  640. 

Evidence  hdd  to  justify  a  finding  that  negli- 
gence of  defendant's  servants  was  the  proximate 
cause  of  plaintiff's  injury.— Christianson  v.  Chi- 
cago, St.  P.,  M.  ft  O.  By.  Co.  (Minn.)  640. 

Aetlons. 

The  question  whether  plaintiff's  mill  caught 
fire  from  fire  started  on  defendant's  land  ia  for 
the  jury. — Smaltz  v.  Boyce  (Mich.)  21. 

In  an  action  for  injuries  caused  by  fire  negli- 
gently set,  the  fact  that  plaintiff  had  recovered  m- 
surancc  held  inadmissible.^AUen  v.  Barrett 
(Iowa)  272. 

In  an  action  for  injuries  caused  by  a  bolting 
race  horse,  evidence  that  a  race  horse  which 
bolts  in  practice  will  usually  do  so  in  a  race,  abd 
for  what  purpose  blinkers  are  put  on  race  horses, 
heid  admissible.— Lane  v.  Minnesota  State  Agri- 
cultural  Soc.   (Minn?)  483. 

In  an  action  for  injuries  received  by  defects  in 
a  sidewalk,  evidence  of  repairs  after  the  acci- 
dent is  inadmissible.- Hammargren  v.  City  of 
St.  Paul  (Minn.)  470. 

Instructions  held  erroneous  in  the  use  of  the 
expression  "slight  negligence." — Village  of  Cnl- 
bertson V.  Holliday  (Neb.)  853. 

It  is  error  to  instruct  that  a  circumstance  or 
a  group  of  circumstances  amount  to  negligence, 
the  question  being  for  the  jury. — Village  of 
Culbertson  v.  Holliday  (Neb.)  853. 

Evidence  held  insufficient  to  show  that  plain- 
tiff was  injured  by  defendant's  negligence. — 
Eckman  v.  Lauer  (Minn.)  893. 


In  an  action  for  damages  from  the  nefli- 
gence  of  another,  the  complaint  is  not  de- 
murrable unless  tne  acts  alleged  could  not  be 
negligent  under  any  competent  eridenee.- 
Stendal  v.  Bojd  (Minn.)  899. 

A  com{>laint  against  a  railroad  company  for 
pprsonal  injuries  held  not  to  show  that  defend- 
ant's negligence  caused  the  injury.- Ban  t. 
Chicago,  M.  ft  St  P.  By.  Co.  (Wis.)  997. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

As  ground  for  new  trial,  see  "Criminal  Law": 
"New  TriaL" 


NEW  TRIAL. 

In  criminal  cases,  see  "Criminal  Law." 
Necessity   of   assigning  error   on    motion  tor. 

see  "Appeal  and  Error." 
Review  of  order  denying  motion,  aee  "Appul 

and  Error." 

A  notice  of  motion  for  new  trial  containing  » 
notice  that  the  motion  would  be  made  on  the 
minutes  of  the  court,  and  on  a  certain  gmand. 
Acid  suflScient  as  a  notice  of  intention.— Fletcker 
V.  Nelson  (N.  D.)  53. 

Where  a  party  tries  a  case  on  a  certain  theoiT. 
he  cannot  claim  a  new  trial,  as   a   matter  of       | 
right,  on  th»  ground  tliat  his  theory  of  the  Is* 
was  erroneous.— Engler  v.  Schneider  (Ifinn.)  IS. 

Where  errors  as  to  instructions  are  assigned 
in  group  in  a  motion  for  a  new  trial,  they  niil        | 
be  overruled  if  any  instruction  is  proper.— Fre-        I 
mont,  E.  &  M.  V.  R.  Co.  v.  Root  (Neb.)  387. 

The  district  court  may  set  aside  an  order 
granting  a  new  trial  at  any  time  before  the 
time  for  appealing  therefrom  expires.— Beet- 
ett  V.  Northwestern  Masonic  Aid  Aaa'n  (Minn.) 
923. 

Orovads. 

A  new  trial  because  of  excessive  damages  Md 
properly  denied  where  the  damages  based  on  im- 
proper items  were  remitted. — Kliegel  v.  Aitken 
(Wis.)  67. 

The  court  cannot  vacate  a  verdict  of  its  own 
motion  on  the  ground  that  it  violates  instmctiaia. 
or  is  not  JnstiSed  by  the  evidence,  unless  it  i> 
apparent  that  the  verdict  is  the  result  of  pasaon 
or  prejudice.— Flugel  v.  Henschel  (N.  D.)  195. 

A  new  trial,  for  evidence  showing  tliat  wit- 
nesses had  made  contradictory  statements,  hdi 
properly  denied.— Trimble  v.  Tantlinger  (lowit 

One  knowing,  before  conclusion  of  the  trial, 
of  misconduct  of  the  jury,  waives  it  if  he  make) 
no  objection. — Poedisch  v.  Chicago  ft  N.  W.  Ry. 
Co.  (Iowa)  1055. 

Plaintiff,  in  the  absence  of  a  showing  of 
prejudice,  held  not  entitled  to  new  trial  because 
of  questions  asked  him  and  his  wife  on  a  view 
of  the  premises  by  the  jury. — Foedisch  v.  Chi- 
cago &  N.  W.  By.  Co.  (Iowa)  1055. 

Remarks  of  the  court  in  a  discussion  with 
counsel  hdd  not  error.— Kreuger  v.  Sylvestrr 
(Iowa)  1059. 

—  NewIy-dlsooTered  ewldeaee. 

A  new  trial  for  newly-discovered  evidence  kfU 
improperly  refused. — Raub  v.  Nisbett  (Midi.)  7T. 

A  grant  of  new  trial  for  newly-discovered  evi- 
dence lield  proper. — Liayman  v.  Minneapolis  St. 
Uy.  Co.  (Minn.)  329. 

Evidence  ia  not  cumulative  when  it  relates  to 
independent  facta  of  a  different  character,  tboa^ 
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tending  to  Mtablish  the  same  ground  of  claim. — 
IiaTiiuu)  ▼.  Minneapolis  St.  Ry.  Co.  (Minn.)  329. 

A  new  trial  for  newly-discorered  pyidence  was 

gwperly    denied    withont    proof    of    diligence.— 
radley  t.  Norris  (Minn.)  624. 

The  denial  of  a  new  trial  based  on  newly-dis- 
covered evidence  will  not  be  reviewed  except 
where  an  abuse  of  discretion  appears. — Ray- 
mond T.  Day  (Mich.)  832. 

NOMINATION. 

To  »flc»,  see  "Elections." 

NONRESIDENCE. 

S«e  "AttMbment," 


See 


NONSUIT. 

"Diamissal  and  NonsTdt" 


NOTARIES. 

Certiflcate  to  deposition,  see  "Depotrftions.'' 

NOTES. 

Bee  "Bills  and  Notes." 

NOTICE. 

Of  appeal,  see  "Appeal  and  Error." 

Of  dishonor  of  note,  see  "Bills  and  Notes." 

Of  eqnities,  transfer  of  commercial  paper,  see 

"Bills  and  Notes." 
Of  motion  for  new  trial,  see  "New  Trial." 
To  take  deposition,  see  "Depositions." 

NUISANCE. 

A  bill  to  enjoin  the  obstmction  of  a  street  by  a 
residence  thereon  held  to  sufficiently  show  a  pri- 
vate nuisance,  and  a  want  of  an  adequate  remedy 
at  law.— Ryan  t.  Schwart*  (Wis.)  178. 

OBJECTIONS. 

First  raised  on  appeal,  see  "Appeal  and  EJr- 

ror." 
To  evidence,  see  "Trial." 
To  pleading,  waiver,  see  'Tleading." 

OBLIGATION  OF  CONTRACTS. 

See  "Constitutional  Law." 

OBSTRUCTIONS. 


Of  streets,  see  "Nuisance.' 


OFFER  AND  ACCEPTANCE. 


See  "Contracts." 

OFFICERS. 

Election  to  office,  see  "Elections." 
Mandamns  to  test  title  to  office,  see  "Manda- 
mus." 
Of  city,  see  "Municipal  (corporations." 
Of  corporation,   see   "Corporations." 
Of  insnrance  company,  see  "Insurance." 

A  newly-elected  officer  cannot  be  refused  recog- 
nition because  he  was  holding  an  office  incom- 
patible with  the  one  to  which  he  was  elected. — 
Morthway  v.  Sheridan  (Mich.)  82. 

The  authority  of  a  county  treasurer  held  not 
properly  raised  in  a  collateral  proceeding. — 
Western  Wheeled  Scraper  Co.  v.  Sadilek  (Neb.) 
768. 


OFFSET. 

See  "Set-Ofl  and  Counterclaim." 

OPINION  EVIDENCE. 

See   "Evidence." 

ORDERS. 

Appealable  orders,  see  "Appeal  and  Error." 

ORDINANCE. 

See  "Mnnldpal  Corporations." 

PARENT  AND  CHILD. 

Presumption  that  services  rendered  by  a  son 
for  his  father  while  a  member  of  the  family  were 
gratuitous  hdd  not  rebutted. — Elnger  v.  Lofland 
(Iowa)  626. 

Right  of  father  to  custody  of  minor  child  left 
with  the  parents  of  his  wife  on  her  death  upon 
his  subsequent  remarriage  determined.— Mark- 
well  V.  Pereles  (Wis.)  798. 

PAROL  EVIDENCE. 


See  "Evidence." 


PAROL  TRUST. 


Sec  "Trusts." 


PARTIES. 


Death  of  party,  see  "Abatement  and  Revival." 
Intervention  in  attachment,  see  "Attachment." 

Transfer  of  interest  in  a  judgment  pending 
appeal  therefrom  does  not  render  a  substitution 
of  parties  necessary,  nor  affect  tlie  appeal. — ^Bel- 
den  V.  Hurlbut  (Wis.)  337. 

That  one  owns  the  stock  of  a  private  corpora- 
tion does  not  entitle  him  to  sue  in  his  own  name 
on  an  account  owing  the  corporation. — Randall 
V.  Dudley  (Mich.)  729. 

PARTITION. 

Attorney's  fees  as  costs,  see  "C^osts." 

PARTNERSHIP. 

Estoppel  to  deny  existence  of  firm,  see  "Es- 
toppel." 

A  firm  carrying  on  the  bu^ness  of  boring  wells 
held  not  a  trading  partnershipj  as  a  matter  of  law, 
each  member  of  which  had  implied  authority  to 
borrow  money  for  the  use  of  the  firm,  and  to 
give  notes  therefor.— Vetsch  v.  Neiss  (Minn.) 
315. 

The  question  of  a  partner's  authority  to  bind 
the  firm  by  note  held  for  the  jury. — Vetsch  v. 
Neiss  (Minn.)  315. 

The  question  whether  one  accepting  a  note 
made  by  a  partner  in  the  firm  name  had  reason  to 
beliere  that  the  note  was  authorized  by  all  the 
partners,  Jield  tot  the  Jury. — Vetsch  v.  Neiss 
(Minn.)  315. 

Whether  a  partner  can  bind  the  firm  by  note 
in  the  firm  name  is  a  question  of  authority  to  exe- 
cute the  note,  and  dees  not  depend  on  whether 
the  note  was  executed  for  the  firm's  Ijenefit. — 
Vetsch  V.  Neiss  (Minn.)  315. 

Failure  by  a  partnership  association,  limited, 
to  use  the  word  "limited"  on  one  occasion  in  its 
dealings  witii  plaiatifT,  heM  not  to  render  the 
members  liable  generally  for  the  debts  of  the 
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association  to  plaintiff.— Stayer  &  Abbott  Man- 
uf  g  Co.  V.  Blake  (Mich.)  608. 

A  limited  partnership  association  is  Kovem- 
•ed  by  the  laws  of  corporations. — Rouse,  Hazard 
&  Co.  T.  Detroit  Cycle  Co.  (Mich.)  511. 

A  subscription  to  the  stock  of  a  partnership 
association,  limited,  may  be  paid  by  notes. — 
Rouse,  Hazard  &  Co.  r.  Detroit  Cycle  Co. 
(Mich.)  511. 

Where  a  partnership  association,  limited,  is 
insolvent,  notes  by  stockholders  for  unpaid  sub- 
scriptions transferred  to  creditors  relieved  the 
stockholders  from  liability  if  given  in  good 
faith.— Rouse,  Hazard  &  Co.  T.  Detroit  Cycle 
•Co.  (Mich.)  511. 

The  description  of  the  individual  members  of 
'defendant  firm  does  not  make  them  defendants. 
—Winters  v.  Means  (Neb.)  753. 

Under  Code  Civ.  Proc.  {  27,  on  entry  of  ap- 
pearance by  a  firm,  failure  to  interpose  limita- 
tions as  a  defense  concludes  the  individual  part- 
ner.—Winters  V.  Means  (Neb.)  763. 

Sharing  in  profits  held  not  to  create  a  part- 
nership.—Whitney  V.  Gretna  State  Bank  (Neb.) 
933. 

An  action  held  not  broiight  by  a  partnership, 
under  Code  Civ.  Proc.  |  24.  Hence,  the  death 
of  one  of  the  firm  did  not  abate  the  action.— 
Union  Pae.  R.  Co.  v.  Metcalf  (Neb.)  961. 

PART  PERFORMANCE. 

See  "Frauds,  Statute  of." 

PARTY  WALLS. 

Ooyenant  running  with  wall,  see  "Oirenants." 


PASSENGERS. 


See  "Oarrlenfc" 


PAUPERS. 


A  county  board  which  has  established  a  poor^ 
house  may  employ  a  physician  to  furnish  serv- 
ices to  paupers  by  the  year,  or  to  attend  each 
case  as  it  arises.— Red  Willow  County  v.  Davis 
(Neb.)  138. 

A  county  in  which  no  poorbouse  is  established 
is  not  liable  for  services  of  a  ph^ician  on  ac- 
count of  a  pauper  unless  the  physician  was  em- 
ployed by  an  overseer  of  the  poor. — Red  Willow 
County  ▼.  Davis  (Neb.)  138. 

After  the  county  has  established  a  poorhouse, 
the  care  end  maintenance  of  the  paupers  de- 
volve on  the  county  board.— Red  Willow  County 
T.  Davis  (Neb.)  13a 

When  a  petition  alleges  that  plaintiff  was  em- 
ployed by  the  county  board  to  render  services 
as  a  physician  to  a  pauper,  it  is  presumed  that  the 
board  kept  within  the  law  in  employing  plaintiff, 
and  that  a  poorhouse  had  previously  been  estab- 
lished.—Red  Willow  County  V.  Davis  (Neb.)  138. 


See   "Pledges," 


PAWN. 


PAYMENT. 


Compromise  of  claim  for  damages,  see  "Ac- 
cord and  Satisfaction." 

Of  alimony,  see  "Divorce." 

Of  bills  and  notes,  see  "Bills  and  Notes." 

Of  judgment  pending  appeal,  see  "Appeal  and 
Error." 

Of  loss  under  policy,  see  "Insurance." 

Payment  by  the  maker  of  a  note. before  ma- 
turity to  one  holding  it  for  the  payee  on  fraudu- 


lent representations  that  he  had  antboritr  to 
receive  it  may  be  recovered  back.— Biaitliwait 
V.  Bain  (Minn.)  4. 

Where  defendant  claims  payment,  plaindff  can 
show  a  reason  assigned  by  defeudanrs  agent  for 
refusing  to  oay. — Benjamin  v.  Northwestern  Hle- 
vator  <5o.  (N.  D.)  296. 

One  from  whom  a  husband  bought  lumber  to 
be  used  in  wife's  house,  and  to  whom  a  paymmt 
of  the  wife's  money  was  made,  held  not  entitled 
to  apply  the  payment  on  husband's  general  ac- 
count—Young V.  Swan  (Iowa)  566. 

Evidence  hdd  to  justify  finding  that  a  note 
was  taken  in  payment  of  a  prior  debt. — ^WiW 
v.  Dean  (Minn.)  629. 

Where  a  mortgagee  redeems  certificates  ot 
the  mortgaged  premises  under  protest  whidi 
were  held  by  a  grantee  of  the  mortmsee  tie 
payment  was  not  voluntary. — American  Bap- 
tist Missionary  Union  t.  Hastings  (MinnJ 
1078.  v-""-v 

PENDENCY. 

Of  other  action,  see  "Abatement  and  BeTfTmL" 

PERFORMANCE. 

Of  contract,  see  "Contracts." 

PERJURY. 

Charge  as  to  time  when  crime  was  conunltted 
hOd  proper.— State  v.  Waddle  (Iowa)  279. 

In  prosecution  for  endeavoring  to  procnre  an- 
other to  commit  petgury,  though  no  perjory  was 
actually  committed,  the  state  may  prove  by  Qtt 
testimony  of  one  witness  the  falsity  of  tte 
matter  to  whidi  defendant  tried  to  procnre  an 
oath.— State  v.  Waddle  (Iowa)  279. 

On  trial  under  Code,  f  393S,  the  sUte  need  not 
■how  that  there  was  a  case  pending.— State  t. 
Waddle  aowa)  279. 

PERPETUITIES. 

Rule  against,  see  "Wills." 

PERSONAL  INJURIES. 

See  "Assault  and  Battery":  "Carriers";  "Oona- 
ties";  "Damages":  '^Highways";  "Master 
and  Servant";  "Municipal  Corpora tions"; 
"Negligence";  "Raiboads";  "Street  Bail- 
roads.'' 

PETITION. 

For  change  of  county  seat,  see  "Gonntiea." 
For  drain,  see  "Drains." 
In    condemnation    proceedings^    see    "BmineDt 
Domalit" 

PHYSICIANS  AND  SURGEONS. 

Employment  for  paupers,  see  "Paupers." 

In  an  action  for  malpractice,  the  qnestioB  tt 
defendant's  negligence  held  for  the  Joir. — Morata- 
ky  T.  Wirth  (Minn.)  480. 

PLEADING. 

See,  also,  "Quieting  Title";    "Replevin." 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error." 
In  action  on  guardian's  bond,  see  "Guardian 

and  Ward." 
Striking  amendment,  appealable  order,  see  "Ap- 
peal and  Error." 
Variance,  see,  also,  "Libel  and  Slandei^ 
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In  an  action  of  trover  against  a  aheriff,  the 
fact  that  tlie  property  seized  by  defendant 
was  already  in  custodia  legis  held  properly  plead- 
ed in  the  reply.— BeaRle  t.  Smith  (Neb.)  956. 

The  role  that  eTery  reasonable  intendment 
will  be  made  in  favor  of  the  pleading  applied. — 
Knn  T.  Chicago.  M.  &  St  P.  Ry.  Co.  (Wis.) 
907. 

A  reply  hdd  not  to  present  a  new  iasue.— 
Kreuger  t.  Sylvester  (Iowa)  1058. 

Permitting  a  reply  presenting  a  new  issue 
to  be  filed  hdd  not  an  abuse  of  discretion.— 
Kreuger  v.  Sylvester  (Iowa)  1059. 

Complaint.    ' 

Facta  which  have  arisen  since  the  action  was 
commenced,  constituting  a  new  cause  of  action, 
cannot  be  i>rought  into  the  case  by  supdemental 
complaint — Swedish-Americaa  Nat.  Banlc  v. 
Dickinson  Co.  (N.  D.)  455. 

The  facts  in  a  supplemental  complaint  must 
relate  to  tlie  cause  of  action  set  forth  in  the  orig- 
inal complaint— Swedish-American  Nat  Bank 
T.   Dickinson  Co.  (N.  D.)  455. 

Where,  pending  an  action  on  a  note,  a  Judg- 
ment thereon  is  recovered  in  another  state,  plain- 
tilT  cannot,  by  supplemental  complaint  allege  re- 
■coveryof  the  judgment. — Swedish-American  Nat 
Bank  v.  Dickinson  Co.  (N.  D.)  456. 

Overruling  of  a  motion  to  strike  a  supple- 
mental  petition  held  authority  for  the  filing  of 
the  petition.— Orotte  v.  Nagle  (Neb.)  97S. 

Amended  and  substituted  petition  presents 
the  only  iasnes  tendered  by  plaintiff.— Mowry 
T.  Wareham  (Iowa)  1128. 

FlMk  or  aaawor. 

An  answer  setting  forth  new  matter  consisting 
of  conclusions  only  is  demurrable. — Van  Dyke  v. 
Doherty  (N.  D.)  200. 

When  the  means  of  full  and  positive  informa- 
tion aa  to  a  matter  are  readily  accessible  to  de- 
fendant he  cannot  deny  an  allegation  as  to  the 
matter  on  information  and  belief  merely. — Van 
Dyke  v.  Doharty  (N.  D.)  200. 

An  answer  alle^ng  a  breach  of  warranty  hM 
not  bad,  as  stating  legal  conclusions. — Robinson 
■&  Co.  V.  Berkey  (Iowa)  434. 

Answering  over  after  demurrer  does  not  ren- 
der the  ruling  conclusive  as  to  plaintifTs  right 
to  recover  on  the  facts  alleged. — Bibbins  r. 
Polk  County  (Iowa)  1007. 

Demimer. 

A  demurrer  to  an  answer  under  Rev.  Codes,  f 
5277,  need  specify  no  particulars  in  which  the  an- 
swer is  insufiicient. — ^Van  Dyke  v.  Doherty  (N. 
D.)  200. 

A  demurrer  because  a  complaint  does  not 
state  a  cause  of  action  does  not  raise  the  ques- 
tion of  jurisdiction. — Woods  v.  Sheldon  (S.  D.) 
602. 

Averments  of  legal  conclusions  are  not  admit- 
ted by  a  demurrer.— State  v.  Ramsey  (Neb.) 
758. 

Acts  25th  Gen.  Assem.  c.  96,  providing  that 
a  ruling  on  demurrer  shall  not  be  considered 
au  adjudication  of  any  Question  raised  by 
the  demurrer,  applies  to  rulings  on  demurrers 
interposed  l)efoie  the  act  went  into  effect — Bib- 
bins  V.  Polk  County  (Iowa)  1007. 

An  order  sustaining  a  general  demurrer  will 
not  be  disturbed  if  any  of  the  grounds  are  well 
taken.— Kranse  v.  Lloyd  (Iowa)  1062. 

Amendment. 

A  refusal  of  an  amendment  hdd,  in  view  of 
the  verdict,  to  be  harmless  error.— Union  Mill 
Co.  V.  Prenzler  (Iowa)  876. 

A  complaint  by  "G.  B.,  in  her  own  belialf 
and  as  gqardian,  held  amendable  after  verdict 
•o  a*  to  nnaid  "G.  B.  in  her  own  behalf,  and 


A.  B.   by  Q.  B.,   bis  guardian."- Beckett   v. 
Northwestern  Masonic  Aid  Ass'n  (Minn.)  923. 

An  amendment  to  conform  to  the  proof  hdd 
proper.— Grotte  v.  Nagle  (Neb.)  973. 

Pleading  and  proof  examined,  and  held  error 
to  refuse  to  allow  defendant  to  amend  its 
answer,  in  order  to  deny  that  it  signed  the  sub- 
scription sued  on.— Corn  Palace  &  Interstate 
Fair  Ass'n  v.  Homick,  Hess  &  More  (Iowa) 
1018. 

Plaintiff,  in  an  action  for  an  assault,  hdd 
entitled  to  amend  on  the  trial  by  praying  for 
exemplary  damages. — Kreuger  v.  Sylvester 
(lowa^  1059. 

Under  Code,  f  2647,  plaintiff  may  amend 
without  leave  of  court  before  answer  filed, 
though  a  motion  to  change  the  venue  has  been 
filed.— Kay  v.  Pruden  (Iowa)  1137. 

Pleading;  and  proof— Variance. 

Where  a  declaration  alleges  an  agreement  for 
commission  on  "sale"  of  real  estate,  proof  of 
exchange  is  not  a  fatal  variance. — Whitaker  v. 
Engle  (Mich.)  493. 

A  variance  not  objected  to  will  be  considered 
cured  as  ^  amendment  to  conform  to  the  proof.— 
Ashe  V.  BeoBlefy  (N.  D.)  188. 

ObJeotloBs  walTed. 

An  objection  that  plaintiff  had  no  leave  to  file 
an  amended  complaint  hdd  waived.— Schoenle- 
ber  V.  Bufkhardt  (Wis.)  343. 

The  objection  that  a  minor  cannot  sue  in  his 
own  name  by  his  general  guardian  is  matter  in 
abatement  only,  and  is  waived  if  not  taken  by 
demurrer  or  answer.— Webber  v.  Ward  (Wis.) 
S49. 

Error  in  sustaining  a  demurrer  is  waived, 
where  an  amendment  la  filed,  and  issue  joined.— 
Geiger  v.  Payne  (Iowa)  564. 

Error  in  overruling  a  motion  to  strike  a  peti- 
tion held  waived.— Grotte  v.  Nagle  (Neb.)  973. 

Plaintiff,  by  amending  after  demurrer  sus- 
tained, waives  the  right  to  appeal.- Krause  v. 
Lloyd  (Iowa>  1062. 

PLEDGES. 

Of  bank  stock,  see  "Banks  and  IBanklng." 

A  finding  that  a  bank  converted  certain  stock 
held  as  collateral  hdd  not  sustained  by  the  evi- 
dence.— McKusick  V.  O'Gorman  (Minn.)  317. 

There  can  be  no  pledge  in  the  absence  of  actual 
delivery.— Mahoney  v.  Hale  (Minn.)  334. 

A  taker  of  securities  pledged  bv  the  husband, 
but  t)elonging  to  the  wife,  Md  chargeable  with 
notice  of  the  wife's  title.— Norfolk  Nat  Bank 
V.  Nenow  (Neb.)  936. 

POLICY. 

See  "Insurance." 

POSSESSION. 

See  "Adverse  Possession." 

PRACTICE  IN  CIVIL  CASES. 

See  "Appeal  and  Error";  "Appearance";  "As- 
sumpsit Action  of";  "Attachment";  "Con- 
tinuance"; "Costs";  "Courts";  "Damages"; 
"Dismissal  and  Nonsuit";  "Evidence";  "Ex- 
ceptions, Bill  of";  "Execution";  "Garnish- 
ment"; "Judgment";  "Jury";  "Justices  of 
the  Peace";  'Ujimltation  of  Actions";  "Man- 
damus"; "New  Trial";  "Pleading":  "Pro- 
cess"; ''Quieting  Title";  "Replevin*';  "Set- 
Off  and  Counterclaim";  "Specific  Perform- 
ance"; "Trespass";  "Trial'';  "Trover  and 
(Conversion";    "Witnesses." 
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PREFERENCES. 

See  "InsolTency." 

PREMIUMS. 

See  "Insurance." 

PRESCRIPTION. 

See  "AdTerse  Possession";  "Limitation  of  Ac- 
tions." 
Highways  by,  see  "Higliways." 

PRESENTMENT. 

For  payment,  see  "Bills  and  Notes." 

PRINCIPAL  AND  AGENT. 

See,  also,  "Attorney  and  Client";    "Brokers"; 

"Master  and  Servant" 
Agents  for  sale  of  land,  see  "Brokers." 

One  haying  anthority  to  sell  has  implied  au- 
thority to  warrant  the  goods  sold. — ^Fletdier  ▼. 
Nelson  (N.  D.)  53. 

The  authority  of  one  having  power  to  sell  is 
exhausted  by  a  sale,  hence  a  rpscission  by  him 
does  not  bind  the  principal. — Fletcher  ▼.  Nelson 
(N.  D.)  53. 

Instructions  as  to  liability  of  principal  for  the 
acts  of  his  agent  held  proper. — Kliegcl  v.  Aitken 
(WU.)  67. 

Knowledge  of  material  facts  by  a  principal  is 
necessary  to  a  ratification  of  an  unauthorized 
act  of  an  agent— O'Shea  v.  Rice  (Neb.)  308. 

Testimony  of  a  supposed  agent  hdd  admissible 
to  establisli  his  powers  where  there  is  no  written 
evidence  thereof.— O'Leary  v.  German  American 
Ins.  Co.  (Iowa)  086. 

Evidence  hd'l  to  show  authority  in  an  agent 
to  sell  the  goods  of  the  principal  in  payment  of 
the  agent's  debts.— Stewart  v.  Cowles  (Minn.) 
694. 

Where  an  obligee  fails  to  disclose  to  sureties 
on  the  principal's  bond  that  he  is  already  in  de- 
fault, the  question  of  bad  faith  is  for  the  jury. 
-Traders' Ins.  Co.  v.  Berber  (Minn.)  701. 

Withholding  commission  of  insurance  agents 
while  permitting  them  to  act  as  such  hHd  not  to 
release  sureties  on  their  bond  for  faithful  per- 
formance of  duty.— Traders'  Ins.  Co.  v.  Berber 
(Minn.)  701. 

Evidence  held  to  create  a  presumption  that  an 
agent  had  authority,  or  that  the  principal  sub- 
sequently ratified  his  acts.— Wheeler  v.  Benton 
(Minn.)  927. 

Where  the  acts  of  an  agent  in  a  long  course 
of  dealing  had  not  been  repudiated  by  his 
principal,  held  to  raise  a  presumption  that  the 
agent  had  authority  to  act  as  he  did. — Wheeler 
V.  Benton  (Minn.)  927. 

A  written  contract  under  which  a  stock  of 
goods  was  transferred  held  not  to  authorize  the 
transferee  to  bind  tlie  vendor  to  pay  for  new 

foods  bought  by  him  and  added  to  the  stock. — 
ientley  v.  Snyder  (Iowa)  1023. 

Evidence  held  to  show  that  an  alleged  agent 
was  duly  authorized  to  act.— William  Deering 
%  Co.  V.  Shumpik  (Minn.)  108S. 

PRINCIPAL  AND  SURETY. 

The  sureties  for  the  fidelity  of  a  firm  as  agents 
held  not  liable  for  funds  misappropriated  by  one 
of  the  firm  after  dissolution. — Standard  Oil  Co.  t. 
Amestad  (N.  D.)  197. 

A  surety  on  a  probate  bond  cannot  defend  on 
the  ground  that  he  ngned  under  an  agreement 


tliat  the  bond  dionld  not  be  delivered  nnti]  oth- 
ers had  also  signed,  where  it  was  delivered  and 
approved  by  the  county  judge  without  notice  of 
the  condition.— Belden  v.  Hnribat  (Wis.)  357. 

In  order  to  discharge  a  surety  lx>eiinae  of  fail- 
ure to  sell  collaterals,  he  must  show  that  the  coi- 
laterals  were  of  value,  and  a  demand  for  enforce- 
ment—Bailey Loan  Co.  v.  Seward  (S.  D.)  58. 

A  surety  on  the  bond  of  an  agent  to  buy  grain 
held  not  released  by  the  fact  that  the  scala 
used  by  the  obligee  in  his  grain  business  had 
not  been  tested  as  required  by  statute. — Saglc 
Roller-Mill  Co.  "vT  Dillman  (Minn.)  910. 

The  addition  of  the  name  of  a  surety  to  a  nctf 
after  delivery,  without  the  maker's  knowledge, 
will  not  release  him. — Royse  v.  State  Nat  Bank 
(Neb.)  301. 

Pub.  Acts  1895.  No.  266,  providing  for  the  exe- 
cution of  oflScial  bonds  by  surety  companies,  is 
permissive,  and  does  not  require  the  acceptance  of 
such  a  bond  where  the  surety  is  unsatisfactory  to 
the  accepting  offlcer.^^chmitt  v.  Commm  Coon- 
cn  of  Village  of  Clinton  (Mich.)  153. 

PRIORin. 

Of  lien,  see  "Creditors'  Suit";   'TBxeentioii." 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander";  "Witnesses." 

PROBABLE  CAUSE. 

See  "Malldoos  Prosecution.''. 

PROBATE. 

Of  will,  see  "Wills." 

PROBATE  COURTS. 

See  "Courts." 

PROCESS. 

Order   by  court   commissioner   for   service  of 
summons  without  the  state,  see  "Court  Com- 
missioners." 
Service  of  summons  in  divorce,  see  "Divorce." 
Waiver  of  objection  by  appearance,  see  "Ap- 
pearance." 

Affidavit  hdd  sufficient,  within  Comp.  Laws. 

5  4900,  to  authorize  an  order  for  pnblicatioB  of 
summons. — Davis  v.  Cook  (S.  D.)  18. 

Garnishment  of  property  of  a  nonresident,  Don- 
appearing  defendant  held  to  give  the  court  juris- 
diction of  such  defendant,  so  as  to  render  a  .' 
ment  in  rem.— Hartzeli  v.  Vigen  (N.  D.) 

The  words  "subject  of  the  action,"  in  Gen.  St. 
Minn.  1894,  |  5201,  subd.  3,  relating  to  ss-rice 
of  process,  mean  the  controversy  between  the 
parties,  and  not  the  property  of  defendant  whidi 
nas  previously  been  seized  on  attachment — Hart- 
zeU  V.  Vigen  (N.  D.)  203. 

A  foreign  insurance  company  shown  to  have 
transacted  business  in  the  state  hfid  estopped 
to  deny  validity  of  service  on  the  ground  that 
it  has  not  complied  with  the  law. — Sparks  t. 
National  Masomc  Ace.  Ass'n  (Iowa)  618. 

Extrinsic  evidence  is  admissible  to  imneadi 
the  return  of  service. — Campbell  Printing  Press 

6  Manufg  Co.  v.  Marder,  Lose  &  Co.  (Neb.) 
774. 

An  attempted  service  on  a  corporation  htid  m- 
valid. — Campbell  Printing  Press  &  Manufg  Oa. 
V.  Marder,  Luse  &  Co.  (Neb.)  774. 

Where  statute  authorizes  any  person  familiar 
with  the  facts  to  make  affidavit  as  to  a  pubii- 
catiion,  the  affidavit  need  not  recite  that  affiant 
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is  familiar  with  the  facts. — ^Mnirhead  t.  Sandi 
(Mich.)  826. 

Under  Gen.  St.  1894,  ^  5204,  the  filing  of  the 
return  of  the  sheriff  is  not  a  prerequisite  to  the 
pnblication  ol  inmmons. — Baston  t.  Childs 
(Minn.)  903. 

PROMISSORY  NOTES. 

See  "Negotiable  InBtmments." 

PROOFS  OF  LOSS. 

See  "Inauanoe." 

PROPERTY. 

The  owner  of  real  estate  is  presumed  to  own 
the  annual  crops.— BHstad  T.  Northwestern  Ele- 
vator Co.  (N.  D.)  44. 

•    PROTEST. 

See  "Bills  and  Notes." 

PROXIMATE  CAUSE. 

See  "Negligence." 

PUBLICATION. 

See  "Libel  and  Slander." 

Of  list  of  Toters,  see  "Elections." 
Serrice  of  process  by,  see  "Process." 

PUBLIC  IMPROVEMENTS. 

See  "Municipal  Corporations." 

PUBLIC  LANDS. 

The  fact  that  a  mortgagee  of  the  holder  of  a 
patent  certificate  did  not  have  notice  of  pro^ 
ceedinss  to  cancel  the  certificate  held  not  to  ren- 
der Toid  the  cancellation  thereof  by  the  land  de- 
partment—Guaranty Sav.  Bank  t.  Biadow  (N. 
K)41. 

An  assignee  of  a  lease  of  school  lands,  whose 
assignment  has  not  been  recorded,  as  required 
by  statute,  is  not  entitled  to  redeem  from  for- 
feiture of  the  lease.— Langan  t.  Binfield  (Neb.) 
123. 

(Jircnmstanees  held  not  to  raise  a  presumption 
that  the  title  to  land  is  in  the  United  States.— 
Preiner  t.  Meyer  (Minn.)  887. 

PUBLIC  PRINTING. 

See  "States." 

PUBLIC  ROADS. 

See  "Hit^ways." 

PUBLIC  USE. 

See  "Eminent  Domain." 

PUNITORY  DAMAGES. 

See  "Damages." 

QUIETING  TITLE. 

Pleading  considered,  and  held  to  raise  an  is- 
sue as  to  the  sufficiency  of  the  levy  of  an  at- 
tachment under  which  defendant  claimed  title. 
-Anderson  r.  Moline  Plow  Co.  (Iowa)  1028. 


QUO  WARRANTO. 

In  quo  warranto  to  oust  a  county  from  ad- 
joining territo.-y  annexed,  where  the  writ  ad- 
mits finding  b}  commission  and  proclamation 
by  governor,  it  is  insufbrient  if  it  does  not  allege 
facts  to  rebut  presumption  of  validity. — State 
T.  Board  of  Com'rs  of  Crow  Wing  County 
(Minn.)  925. 

Quo  warranto  will  lie  by  the  attorney  general 
against  a  county  tc  oust  it  from  adjoining  ter- 
ritory illegally  annexed.— State  v.  Board  of 
Com  rs  of  Crow  Wing  (bounty  (Minn.)  92S. 

Quo  warranto  is  a  proper  remedy  to  test  the 
rights  of  one  claiming  to  have  been  elected  a 
director  in  a  corporation.— Attorney  General  v. 
Looker  (Mich.)  &^. 

RAILROADS. 

See,  also,  "Highways";    "Municipal  Corpora- 
tions";  "Street  Railroads." 
Easement  in  right  of  way,  see  "Easements." 

Evidence  hdd  not  to  show  a  ratification  by  a 
railroad  company  of  the  unauthorized  agreement 
by  its  president  to  pay  a  subcontractor,  for  con- 
sbncting  the  road,  moneys  falling  due  him  un- 
der his  contract,  on  the  contractor's  default.— 
Grant  v.  Dniuth,  M.  &  N.  By.  Co.  (Minn.)  23. 

President  of  a  railroad  company  hdd  not  au- 
thorized to  bind  the  company  to  pay  moneys 
falling  due  a  subcontractor  for  the  construction 
of  the  road,  on  the  contractor's  default.— Orant 
V.  Duluth,  M.  &  N.  Ry.  Co.  (Minn.)  23. 

A  tax  to  pay  the  int»«st  on  railroad  bonds  to 
be  delivered  at  the  completion  of  the  road,  is  in- 
valid, where  the  road  has  not  yet  been  completed. 
— Keystone  Lumber  Co.  T.  Town  of  Bayfield 
(Wis.)  162. 

An  order  of  the  state  board  of  transportation, 
under  Act  March  31.  1887,  requiring  a  railroad 
company  to  give  a  portion  of  its  right  of  way 
for  an  elevator  site,  is  unconstitutional. — Chi- 
cago, B.  &  Q.  R.  Co.  V.  State  (Neb.)  955. 

In  proceedings  to  compel  a  railroad  to  re- 
move its  tracks  from  a  highway,  hdd,  that  a 
finding  that  no  other  practical  way  existed  was 
sustained. — Village  of  Wayzata  y.  Great  North- 
em  Ry.  Co.  (Minn.)  1073. 

In  such  proceedings,  the  burden  is  on  the 
party  demanding  the  change  of  the  line  to 
show  that  no  necessity  originally  existed,  and 
that  there  are  substantial  reasons  demanding 
a  change. — Village  of  Wayzata  v.  Great  North- 
ern Uy.  Co.  (Minn.)  1073. 

The  necessity,  once  established,  is  presumed 
to  exist  in  proceedings  to  compel  a  change  of 
the  line  from  the  highway. — Village  of  Way- 
zata V.  Great  Northern  Ry.  Co.  (Minn.)  1073.  . 

Under  a  law  .inthorizing  a  railroad  company 
to  construct  the  rond  over  a  public  or  private 
way  if  necessary,  a  practical  necessity  is 
meant. — Village  of  Wayzata  v.  Great  Northern 
Ry.  Co.  (Minn.)  1073. 

Zilsblllty  for  megllKeitce. 

An  instruction  that  a  railroad  company  was  lia- 
ble, irrespective  of  the  origin  of  the  fire  on  its 
right  of  way,  held  erroneous.— Osborne  v.  Chicago 
&  W.  M.  Ry.  Co.  (Mich.)  86. 

A  deaf  man  who  fails  to  look  over  obstruction 
on  reaching  a  crossing  held  guilty  of  contribu- 
tory negligence. — Ptiiilips  v.  Detroit,  G.  H.  & 
M.  Ry.  Co.  (Mich.)  496. 

General  verdict  for  plaintiff  for  injuries  at  a 
crossing  held  not  overcome  by  special  findings. — 
Case  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 
538. 

Testimony  of  a  witness  that  he  heard  no  sig- 
nals at  a  crossing  hdd  not  negative  testimony,  so 
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«8  to  require  an  inttraction  aa  to  the  Talne  of 
negative  and  positiTe  testimony. — Lonis  v.  Lake 
Shore  &  M.  ^  Ry.  Co.  (Mich.)  642. 

Under  Gen.  St.  1894,  §  2648,  where  a  bridge 
oyer  a  stream  ia  a  part  of  the  approach  or 
crossing  of  a  railroad,  it  must  be  built  and  Itept 
In  repair  bj  the  railroad  conipany. — Board  of 
Com'rs  of  Goodhue  County  t.  Duluth,  R.  W.  & 
S.  R.  Co.  (Minn.)  898. 

Eyidence  in  an  action  for  injuries  at  croas- 
lag  held  not  to  raise  a  presumption  that  a  prop- 
er lookout  was  not  kept. — Wickham  y.  Chicago 
&  N.  W.  Ry.  Co.  (Wis.)  982. 

Failure  of  a  railroad  company  to  fence  its 
tracks  within  a  city  htld  not  the  proximate 
cause  of  injuries  to  a  person  near  the  crossing. 
—Wickham  y.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
982. 

Where  a  titj  ordinance  limits  the  speed  of 
trains  to  15  miles  per  hour,  Aeid  not  negligence 
to  run  at  a  speed  of  10  miles.— Wickham  t. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.)  982. 

Defendant  hdd  not  liable  for  stock  killed  on 
its  track.— Harding  t.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa)  1019. 

Evidence  hdd  to  show  that  a  person  killed  at 
a  railroad  crossing  was  guilty  of  contriba- 
tory  negligence.— Buran  v.  (Jreat  Northern  Ry. 
Co.  (Minn.)  1148. 

RAPE. 

Instmctions  on  a  trial  for  rape  considered.^ 
State  T.  Beabont  aowa)  429. 

It  is  not  necessary,  in  all  cases,  to  inatmct  as 
to  the  minor  offenses  Included  in  the  crime  of 
rape.— State  t.  Beabont  (Iowa)  429. 

RATIFICATION. 

Of  nnauthorized  act  of  agent,  see  "Principal 

and  Agent." 
purchase  by  husband,  see  "Husband  and 

Tfre." 
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See  'IB'ordble  Entry  and  Detainer";  "Qnieting 
Title." 


REAL  ACTIONS. 

Entry  and  Detainer 

REAL  ESTATE. 


See  "Deeds";  "Mechanics'  Liens";  "Mort- 
gages";   "Public  Lands." 

REASONABLE  DOUBT. 

See  "Criminal  Law." 

RECEIVERS. 

Attachment  pending  application  for  receiver, 
see  "Attachment. 

Of  banks,  see  "Banks  and  Banking." 

Of  leased  premises,  see  "Landlord  and  Ten- 
ant" 

Review  of  appointing  order,  see  "Appeal  and 
Error." 

A  receiver  of  a  corporation  has  no  authority  ex- 
c^  where  provided  by  statute  to  enforce  the  in- 
dividual liability  of  the  stockholders. — Minne- 
apolis Baseball  Co.  ▼.  City  Bank  (Minn.)  331. 

Unauthorized  sale  by  receiver  at  a  day  sub- 
sequent to  that  fixed  upon  by  the  court  is  void. 
— Ackerman  v.  Ackcrman  (Neb.)  388. 

A  complaint  in  an  action  by  a  receiver  to  set 
aside  a  conve:rance  as  fraudulent  hdd  not  to 
•how  that  plaintiff  was  either  a  creditor  or  a 
representative  of  creditors.  —  Tvedt  t.  Mackel 
(Minn.)  475. 


Where,  pending  an  action  to  foredoae,  die 
first  mortgagee  bad  paid  delinqaent  taxes,  and 
bid  In  the  property  at  foreclosnie,  it  was  no 
ground  for  discharging  a  receiver  of  the  rents 
and  profits. — Farmers'  Nat.  Bank  t.  BackiH 
(Minn.)  638. 

An  order  pendente  lite,  requiring  deftadantB  to 
deliver  to  a  receiver  property  in  possession  of  oth- 
er defendants,  \dd  erroneous.— Hall  t.  Dodotmi 
(Mich.)  643. 

RECONVENTION. 

See  "Set-OS  and  (Jonnterclalm." 

RECORDS. 

Of  mortgage,  see  "Chattel  Mortgage*.* 
On  appeal,  see  "Appeal'  and  Error." 

RECOUPMENT. 

See  "Set-Off  and  Connterclaim."* 

REDEMPTION. 

From  execution  sale,  see  "Execution." 

foreclosure  sale,  see  "Mortgagea." 

tax  sale,  see  "Taxation." 

REFERENCE 

Where  a  party  appears  and  reqnests  finding 
on  all  controverted  questions,  he  cannot  there- 
after assail  them  as  nnauthoriaed  by  tile  ref- 
erence. —  Moline,  Milbum  &  Stoddard  Co.  v. 
Walter  A.  Wood  Mowing  &  Reaping  Macli.  Oo. 
(Neb.)  405. 

Return  of  case  to  the  referee,  for  fortlier 
finding  as  to  an  item  as  to  which  the  petition 
was  allowed  to  be  amended  to  conform  to  the 
proof,  held  proper.— Grotte  t.  Nagle  (Neb.)  973. 

On  a  motion  to  direct  the  application  of  the 
proceeds  of  an  execution  to  movant's  judgment, 
held,  that  it  was  proper  to  form  an  issue  and 
submit  it  to  the  referee.— Marks  t.  Aaerliadi 
(Wis.)  1001. 

A  party  assenting  to  a  contlnnanoe  by  the 
referee  beyond  the  time  he  was  reqniied  to 
report  held  not  estopped  to  deny  his  Jansdlction. 
—Davis  V.  Caldwell  (Iowa)  1(«T. 

A  referee  has  no  -larisdictlon  after  the  time 
he  was  required  to  make  his  report — DstIs  r. 
Caldwell  (Iowa)  1037. 

REFORMATION  OF  INSTRUMENTS. 

By  supreme  court  after  leretaal,  aee  "Appeal 

and  Error." 

Contract  construed,  and  ikeld'  that  tlie  wotd 
"heretofore"  was  used  by  mistake  tat  "liereaft- 
er."— Johnson  v.  Wilson  (Mich.)  140. 

Evidence  held  insufficient  to  authorise  the  ref- 
ormation of  a  policy  on  tne  ground  of  mistake. 
—Home  Fire  Ins.  Co.  t.  Wood  (Neb.)  ML 

REFRESHING  MEMORY. 

See  "Witnesses." 

RELEASE. 

See,  also,   "Accord  and  Satisfaction";    "Oom- 

promise  and  Settlement";   "Payment" 
Of  surety,  see  "Priucipal  and  Surety." 

Evidence  held  sufficient  to  go  to  the  ivrf  m  to 
whether  plaintiff  was  induced  to  execute  a  re- 
lease by  fraud.— Albrecht  t.  Milwaukee  &  8. 
Ky.  Co.  (Wis.)  63. 
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'  Right  of  insane  person  to  rescind  a  release 
after  his  recorery  determined. — Morris  t.  Great 
Northern  Ry.  Co.  (Minn.)  628. 

Byidence  held  to  show  that  plaintiff  had  not 
released  his  claim  against  defendant  for  dam- 
ages.—Ohriatianson  T.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (Minn.)  640. 

RELEVANCY. 

Of  evidence,  see  "Evidence." 

RELIGIOUS  SOCIETIES. 

When  the  right  of  i  faction  of  a  chnrch  to 
eontror  church  property  and  records  is  mainly 
dependent  npon  matters  of  religions  doctrine, 
held,  that  the  coarts  would  not  interfere.— 
Moseman  v.  Heitshouaen  (Neb.)  857. 

REMITTITUR. 

See  "Aroeal  and  Error." 

REMONSTRANCE. 

Against  consolidation  of  road  districts,  see 
^'Highways." 

REMOTE  AND  PROXIMATE  CAUSE. 

See  "NegUcence." 

RENT. 

See  "Landlord  and  Tenant" 

REPAIRS. 

Of  leased  premises,  see  "Landlord  and  Tenant." 

REPEAL. 

Of  statute,  see  "Statutes." 

REPLEVIN. 

Right  to  costs,  see  "Costs." 

Where  defendant  denies  any  right  of  plaintiff 
In  the  property  replevied,  demand  is  unneces- 
sary.— Breitenwiacher  v.  Clough  (Mich.)  88. 

The  question  for  determination  is  that  of  the 
rights  of  the  parties  to  possession  at  the  time  of 
suit  brought. — Brown  v.  Hogan  (Neb.)  1(X). 

Proof  of  forcible  taking  from  the  possession  of 
plaintiff  without  consent  held  to  place  on  defend- 
ant the  burden  of  juRtifying  the  taking. — Conely 
V.  Dudley  (Mich.)  151. 

Where  plaintiff  has  shown  possession  and  for- 
cible taking,  defendant  cannot  justify  by  impeach- 
ing plaintiff's  title.— Condy  v.  Dudley  (Mich.) 
lol. 

Petition  in  replevin  construed,  and  htid  not  to 
raise  the  issue  as  to  whether  defendant,  holding 
a  mortgage  on  the  property,  took  with  notice  of 
plaintiff's  claim. — Creamery  Package  Manufg 
Co.  V.  Union  Bank  of  Wilton  (Iowa)  676. 

One  licensed  to  cut  and  remove  timber  held  to 
have  title  to  maintain  replevin  for  timber  cut  and 
removed  by  a  trespnsser. — Keystone  Lumber  (3o. 
V.  Kohnan  (Wis.)  165. 

Where  defendant  has  illef^nlly  cut  and  removed 
timber,  and  manufactured  it  into  lumber,  he  is 
entitled  to  reimbursement  for  reasonable  expenses. 
— Keystone  Lumber  Co.  v.  Kolmnn  (Wis.)  10.5. 

Evidence  hfid  not  to  establish  plaintiff's  title  to 
property  replevied.— Catroll   v.   McKale   (Mich.) 


Evidence  of  defendant  showing  title  to  the 
goods  replevied  held  erroneously  excluded. — ^Brel- 
tenwischer  v.  Cbugh  (Mich.)  8S. 

A  gas  company  hdd  entitled  to  replevy  a  meter 
on  refusal  of  the  owner  to  pay  for  the  cost  of 
placing  pipes  in  a  building.— Detroit  Gas  Co.  v. 
Moreton  Truck  &  Storage  Co.  (Mich.)  659. 

In  replevin  by  a  father  against  his  danghter- 
to-law,  evidence  showing  neglect  by  husband 
and  failure  to  support  was  inadmissible.  —  Al- 
bom  V.  Albom  (Iowa)  678. 

Where  plaintiff  bases  his  right  to  possession 
on  a  special  ownership,  he  mnst  plead  the  facts 
creating  such  ownership.— Griffing  v.  Curtis 
(Neb.)  968. 

In  replevin  by  a  mort^a|;ee  against  a  sheriff 
attaching  on  a  writ  agamst  the  mortgagor. 
held,  that  the  evidence  that  the  mortgage  was 
voluntary  was  not  within  the  issues  tendered.— 
J.  V.  Farwell  Co.  v.  Zenor  (Iowa)  1030. 

A  verdict  which  failed  to  find  the  value  of 
plaintiff's  interest  held  amendable. — Fletcher  v. 
Nelson  (N.  D.)  53. 


See  "Pleading." 


REPLY. 


REPORTS. 

Of  referee,  aee  "Reference." 

REPUTATION. 

Bridenoe  of,  aee  "Assnmpait,  Action  of." 

RESCISSION. 

Of  contract,  see  "Contracts." 

RESERVATIONS. 

In  deed,  see  "Deeds." 

RESIDENCE. 

Of  defendant  in  attachment,  see  "Attachment." 

RES  JUDICATA. 

See  "Judgment" 

RESULTING  TRUSTS. 

See  "Trusts." 

RETURN. 

Of  attachment,  see  "Attachment" 

REVENUE. 

See  "Taxation." 

REVERSAL 

See  "Appeal  and  Error." 

REVIEW. 

On  appeal,  aee  "Appeal  and  Error." 

REVOCATION. 

Of  submission  to  arbitration,  see  "Arbitration 

and  Award." 
Of  will,  see  "Wills." 

RIPARIAN  RIGHTS.    , 

See  "Waters  and  Water  Oonrsesi^S^^ 
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See 


RISKS  OF  EMPLOYMENT. 

"Ifoater  and  Serrftnt.'' 


ROADS. 


See  "Highways." 

ROBBERY. 

BTidenoe  Md  sii£Sctent  to  sustain  convictioQ. 
—State  V.  Reasby  (Iowa)  451. 

SALES. 

See,  also,  "Fraudulent  ConTeyances";  "Ven- 
dor and  Purchaser." 

By  administrator  under  order  of  court,  see  "Ex- 
ecutors and  AdminiBtrators." 

Effect  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of." 

For  nonpayment  of  taxes,  see  "Taxation." 

On  foreclosure  of  mortgage,  see  "Oliattel  Mort- 
gages";   "Mortgages." 

A  proTision  in  a  contract  of  sale  that  the  bny- 
er  should,  within  a  certain  time,  return  the  ma- 
chine sold  in  case  he  found  defects  therein,  held 
waived  by  a  subsequent  agreement  in  relation 
to  the  price.— McCormlek  Harvesting  Mach.  Co. 
r.  McNichclas  (Minn.>  36. 

Delivery  of  a  bill  of  sale  hM  to  pass  title- 
Fletcher  V.  Nelson  (N.  D.)  53. 

Where  goods  are  conditionally  sold,  one  who, 
in  good  faith,  buys  from  the  original  purchaser, 
acquires  no  title.— I.4inting  Iron  «  Engine  Works 
v.  Wilbur  (Mich.)  667. 

The  pnrchasei  of  corn  hdd  not  required  to 
have  suiiicient  money  at  place  of  delivery  to 
pay  for  all  the  corn  at  one  time. — Behrends  v. 
Bcyschlag  (Neb.)  835. 

When  time  or  place  of  payment  is  not  speci- 
fied, payment  must  be  made  on  delivery. — ^Beh- 
rends V.  Beyschlag  (Neb.)  835. 

Consideration  stated  at  a  gross  sum  may  be 
shown  to  be  the  aggregate  of  prices  agreed  on 
/or  the  articles  purchased. — Aultman  &  Taylor 
Co.  V.  Lawson  (Iowa)  865. 

A  seller  is  not  authorized  to  rescind  the  con- 
tract after  delivery  merely  because  the  pur- 
chaser fails  to  make  payments  in  accordance 
with  the  contract.— Kramer  v.  Messner  (Iowa) 
1142. 

Evidence  is  admissible  to  show  that  one  fur- 
nishing a  heating  plant  knew  the  purpose  for 
which  it  was  required,  and  the  damage  which 
would  result  from  its  failure.— Kramer  v.  Mess- 
uer  (Iowa)  1142. 

Coiutmotlon  aad  Talidltr  of  oontraot. 

Contract  of  sale  construed,  and  hdd  to  give 
the  purchaser  an  option  only,  which  not  having 
been  exercised,  the  property  remained  that  of 
the  seller.— Northwestern  Wneel  &  Foundry  Co. 
V.  Milwaukee  Electric  St.  Ry.  Co.  (Wis.)  371. 

A  provision  in  a  contract  that  no  agent  can 
waive  the  conditions  therein  hdd  not  to  prevent 
a  waiver  by  an  authorized  agent. — Robinson  & 
Co.  v.  Berkey  (Iowa)  434. 

A  provision  that  a  failure  to  pay  on  delivery 
shall  be  a  waiver  of  warranty  is  binding. — Rob- 
inson &  Co.  V.  Berkey  (Iowa)  434. 

An  agreement  for  the  sale  of  goods,  which 
fails  to  fix  a  definite  price,  or  to  provide  the 
manner  in  which  it  shall  be  fixed,  is  too  uncer- 
tain to  constitute  an  enforceable  contract — 
Dayton  v.  Stone  (Mich.)  515. 

Contract  for  purchase  of  threshing  outfit  with 
specific  warranties  of  parts  held  divisible.— Ault- 
man &  Taylor  Co.  v.  Lawson  (Iowa)  805. 

An  ordinary  sale  on  credit  does  not  give  the 
seller  a  lien  on  the  goods  sold,  or  their  proceeds. 


which  he  can  assert  against  a  transferee  <rf  the 
buyer,    in   the   absence   of   frand. — Beatley   ▼. 

Snyder  (Iowa)  1023. 

Warranty. 

A  warranty  made  after  passage  of  title  to  is- 
duce  the  purchaser  to  accept  and  keep  the  prop- 
erty sold  Hdd  without  conKderation.— Fletclier  v. 
Nelson  (N.  D.)  53. 

Where  a  horse  is  sold  with  a  wanmntr.  and 
an  agreement  by  the  vendor  to  replace  him  if 
the  condition  is  not  fulfilled,  the  vendor  is  en- 
titled to  notice  of  breadi  of  warranty. — Beckett 
V.  Gridley  (Minn.)  622. 

Where  a  horse  is  sold  with  a  wamuitT',  the 
burden  of  showing  that  the  conditions  w«e  not 
fulfilled  rests  on  the  vendee.— Beckett  t.  Orid- 

ley  (Minn.)  622. 

A  casual  statement  by  a  bnyer  that  he  om- 
siders  himself  worth  from  $10,(XX)  to  $20,000 
hdd  not  fraudulent.— Lionia  F.  Fromer  &  Go.  v. 
Stanley  (Wis.)  820. 

Evidence  of  results  obtained  from  two  differ- 
ent heating  plants  used  successtvdy  in  the 
same  building  hdd  admissible  in  an  action  for 
breach  of  warranty.— Kiaoaer  t.  Meamer 
(Iowa)  1142. 

Aetloik  for  priee. 

Evidence  in  an  action  for  price  keU  anlBcient 
to  sustain  a  verdict  for  plaintiff.— Cleveland  Co- 
operative Stove  Co.  V.  Mallery  (Midi.)  75. 

In  an  action  for  the  price,  held  that  it  was  too 
late  for  the  purchsRers  to  insist  on  a  btmd  of  in- 
demnity, as  provided  for  in  the  contract  of  sale. 
—Young  Bros.  Mach.  Ca  v.  Young  (Mich.)  152. 

An  action  for  the  price  of  goods  sold  keM  not 
maintainable.  —  Becker  t.  Calderwood  (Iowa) 

536. 

SALOONS. 

See  "Intoxicating  Liquors." 

SATISFACTION. 

See    "Accord   and    Satisfaction";    "Compromise 
and  Settiement";  "Payment";   "Releaae." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Mandamus   to  control  employment  of   teacher, 

see  "Mandamus." 
Review  of  proceedings  to  refund  school   tax, 

see  "Certiorari." 

Where  a  school  board,  having  power  to  change 
the  location  of  scboolhouse,  contracts  for  its  re- 
moval, it  will  be  presumed  that  it  had  antliority 
from  the  voters  to  do  so.— Burkhardt  v.  Georgia 
School  Tp.  (S.  D.)  16. 

Under  Sanb.  &  B.  Ann.  St.  |  412,  landa  10 
miles  from  a  village  cannot  be  included  in  the 
school  district  of  such  village. — Keystone  Lom- 
ber  Co.  v.  Town  of  Bayfield  (Wia)  162. 

A  contract  for  placing  certain  apparatus  in 
school  buildings  AeM  not  an  appropriation  of 
money,  so  as  to  require  a  two-thirds  vote  of 
the  members  of  the  board  of  education.— Short 
Conrad  Co.  v.  School  Dist  of  Eau  Claire  (Wis.) 
337. 

By-law  of  a  board  of  education,  providing 
that  appropriation  of  money  shall  be  made  only 
bv  a  two-mirds  vote  of  the  members,  is  void.— 
Short  Conrad  Co.  v.  School  Dist  of  Ean  Claire 
(Wis.)  837. 

McClain's  Code,  S  2985,  providing  for  an  ap- 
peal from  the  district  board  to  the  county  super- 
intendent, held  not  to  preclude  an  appeal  to  the 
courts  on  question  as  to  the  authority  of  the 
board.— Rodgers  -.  Independent  School  Dist.  of 
Colfax  (Iowa)  544. 
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J^^'fceration  of  boiuidMrlea. 

A  remonatranoe  to  a  commiaalon  appointed  to 
cbange  tbe  boandariea  of  a  school  district  by  the 
school  officers  of  the  district  affected,  acknowl- 
edging notice  of  the  change,  hdd  prima  facie 
evidence  that  It  was  dnly  given. — School  Diet 
No.  66  of  Lincoln  Connty,  t.  School  Dist.  No. 
27  of  Lincoln  County  (8.  D.)  17. 

School  districts  are  not  entitled  to  notice  of 
the  time  when  an  apportionment  will  be  made. 
— School  Dist.  No.  56  of  Lincoln  County  t. 
School  Dist  No.  27  of  Lincoln  County  (S.  D.) 
17. 

Testimony  of  a  clerk  of  a  school  board,  that 
notice  of  a  change  was  not  served  on  the  board 
"officially,"  does  not  rebut  the  presumption  of 
notice  arising  from  an  acknowledgment  thereof 
in  the  remonstrance  by  the  school  officers. — 
School  Dist.  No.  56  of  Lincoln  County  v.  School 
Diat.  No.  27  of  Lincoln  County  (S.  D.)  17. 

The  manner  in  which  notice  of  a  change  of 
school  districts  was  given,  under  Laws  1893.  c. 
78,  sabc.  3,  S  6,  is  inimaterisl.— School  Dist.  No. 
56  of  Lincoln  County  v.  School  Dist.  No.  27  of 
I^incoln  County  (S.  D.)  17. 

I>e1»ta,  bonds,  and  tazAtioa. 

A  school-district  bond  for  more  than  |500  hdil 
void,  where  the  act  authorizing  bonds  provided 
that  they  should  be  issued  in  denominations  of 
not  more  than  $500. — Livingston  v.  School  Dist. 
No.  7  of  Brookings  County  (S.  D.>  15. 

Right  of  city  schools  to  fines  and  penalties 
In  toe  bands  of  treasurer  of  dty  havmg  over 
8,000  and  less  than  25,000  inhabitants.— King 
V.  State  (Neb.)  307. 

Notice  of  an  election  to  issue  bonds  to  build 
a  schoolhonse  "on  the  old  site"  binds  the  direct- 
ors to  build  on  such  site. — Rodgers  v.  Independ- 
<>nt  School  Dist.  of  Coifaz  (Iowa)  544. 

A  school  district  need  not  be  notified  or  made 
a  par^  to  a  petition  by  taxpayer  to  county 
board  for  refunding  of  s'chool  taxes. — Independ- 
ent School  Dist.  of  Ottumwa  v.  Taylor  (Iowa) 
1008. 

Where  land  was  taxed  iu  a  certain  school  dis- 
trict for  80  years  without  objection,  it  was 
held  to  be  a  part  of  such  district  for  purposes 
of  taxation.— Independent  School  Dist.  of  Ot- 
tumwa V.  Taylor  (Iowa)  1009. 

A  division  and  award  of  moneys,  funds,  and 
credits  of  a  school  district  by  a  board  of  coun- 
ty commissioners  under  Oen.  St.  1894,  §  3674, 
Md  not  made  in  compliance  with  the  statute. 
—Gregg  V.  French  (Minn.)  1102. 

Teaohers. 

A  contract  to  teach  school,  made  by  a  person 
not  holding  a  legal  certificate,  cannot  be  made 
a  basis  for  the  recovery  pf  salary  as  a  teacher. — 
Bryan  v.  Fractional  School  Dist.  No.  1  of 
Shelby  and  Sterling  Tps.  (Mich.)  74. 

A  teacher's  certificate  cannot  be  legally  extend- 
«d  by  the  officer  issuing  it  after  he  has  ra>ne  out  of 
office. — Bryan  v.  Fractional  School  Dist.  No.  1 
of  Shelby  and  Sterling  Tps.  (Mich.)  74. 

A  contract  to  teach  in  a  free  school  is  one  of 
employment;  hence  the  teacher  is  not  a  public 
officer.— State  v.  Smith  (Neb.)  114. 

Contract  of  employment  of  a  teacher  exam- 
ined, and  hdd  valid. — Benson  v.  District  Tp.  of 
Silver  Lake  (Iowa)  419. 

Under  Code,  I  1734,  a  teacher  cannot  be  dis- 
charged before  the  expiration  of  the  term  without 
an  opportunity  to  be  heard. — Benson  v.  District 
Tp.  of  Silver  Lake  (Iowa)  419. 

The  discharge  of  a  teacher  twid  wrongful,  and 
the  district  hiU  liable  therefor.  —  Wallace  v. 
School  Dist.  No.  27,  Saline  County  (Neb.)  772. 

Where  a  teacher's  contract  permitted  her  to 
teach  three  months,  with  option  to  teach  a  rear, 
■k(ld  that,  on  completion  of  the  three  months,  a 


new  written  contract  was  not  necessary  to  bind 
the  district  for  the  entire  year. —  Wallace  v. 
School  Dist  No.  27,  Saline  County  (Neb.)  772. 

SECONDARY  EVIDENCL 

See  "Evidence." 

SEDUCTION. 

Under  promise  of  marriage,   see  "Breach   of 
Marriage  Promise." 

SELF-DEFENSE. 

See  "Homicide." 

SEPARABLE  CONTRACTS. 

Bee  "Contracts." 

SEPARATE  ESTATE 

Of  married  woman,  see  "Husband  and  Wife." 

SERVICE. 

Of  notice  of  appeal,  see  "Appeal  and  Error." 

SET-OFF  AND  COUNTERCLAIM. 

In  an  action  on  a  note  for  the  price  of  a  horse, 
an  answer  alleging  fraudulent  mlsrepres«itations 
held  not  to  sumcieutly  set  up  a  counterclaim. — 
Rood  V.  Taft  (Wis.)  183. 

On  a  counterclaim  founded  on  tort  aa  for  de- 
ceit, recovery  cannot  be  had  for  breach  of  war^ 
ranty.— Rood  v.  Taft  (Wis.)  183. 

SEVERABLE  CONTRACTS. 

See  "Contracts." 

SEWERS. 

See  "Municipal  Corporations." 

SHERIFFS  AND  CONSTABLES. 

Attachment  of  property  in  possession  of  sheriff, 
see  "Attachment." 

A  return  embracing  matter  not  required  by  stat- 
ute held  not  to  condnde  tbe  parties  thereto. — Cit- 
izens' Nat.  Bank  v.  Loomis  (Iowa)  443. 

A  sheriff  held  entitled  to  show  that  property 
attached  had  been  turned  over  to  a  third  person 
for  safe  keeping  l>y  the  direction  of  the  plamtifTs 
attorney. — Citizens'  Nat.  Bank  v.  Loomis  (Iowa) 
448. 

A  sheriff  turning  over  attached  property  to  a 
third  person  by  direction  of  the  attachment  cred- 
itor held  not  liable  for  such  third  ijerson's  negli- 
gence.— Citizens'  Nat.  Bank  r.  Loomis  (Iowa)  443. 

A  custodian  appointed  by  a  sheriff  to  care  for 
horses  attached  by  him  hera  entitled  to  compen- 
sation for  their  feed  and  stabling. — Lawrenson 
T.  McDonald  (S.  D.)  686. 

A  sheriff  is  entitled  to  compensation  for  wash- 
ing for  and  waiting  on  prisoners,  beaides  his 
suuiry. — Hamill  v.  Carroll  County  (lows)  ll22. 

SIDEWALKS. 

See  "Municipal  Corporations." 


See  "libel  and  Slander." 
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SOCIETIES. 

See  "Building  and  Loan  Associations";    "Cor- 
porations." 

SOLICITOR. 

See  "Attorney  and  Client." 

SPECIAL. 

Laws,  see  "Statutes." 

SPECIFIC  PERFORMANCE. 

Under  a  parol  contract  for  purchase  of  lands, 
part  ijajment  of  consideration,  and  delivery  o£ 
possession  of  one  of  the  parcels,  will  support  a 
Dill  for  specific  performance  of  the  Contract. — 
Bartz  V.  Faff  (Wis.)  297. 

A  contract  to  convey  land  cannot  be  enforced 
against  the  vendor's  wife,  not  n  party  thereto. 
—Venator  v.  Swenson  (Iowa)  522. 

A  contract  to  convey  land,  made  with  the  un- 
derstanding that  the  vendor's  wife  would  join, 
cannot  be  enforced  on  her  refusal. — Venator  v. 
Swenson  (Iowa)  522. 

An  antenuptial  contract  can  be  specifically 
enforced. — ^Thompson  v.  Tucker-Osbom  (Mich.) 
730. 

An  antenuptial  contract  heUl  not  so  indefinite 
that  it  could  not  be  specifically  enforced.— 
Thompson  v.  Tucker-Osborn  (Mich.)  780. 

A  contract  to  convey  land  held  not  uncertain 
because  of  no  specific  time  of  performance. — 
Williamson  v.  Neeves  (Wis.)  806. 

The  fact  that  plaintiff  did  not  have  title  when 
he  executed  a  contract  to  convey  held  not  to  pre- 
clude a  suit  for  specific  performance. — William- 
son V.  Neeves  (Wis.)  806. 

A  purchaser  cannot  enforce  a  contract  to  con- 
vey lanU  after  he  has  forfeited  his  rights  ander 
the  terms  of  the  contract  by  default,  without 
proof  of  waiver  by  the  vendor.— Foot  v.  Bush 
(Iowa)  874. 

STATES. 

A  state  held  entitled  to  recover  against  sureties 
on  a  bond  given  by  a  depositary  of  state  funds, 
though  the  funds  were  deposited  in  the  treas- 
urer's own  name. — State  v.  Farmers'  &  Mer- 
chants' State  Bank  (Minn.)  3. 

An  appropriation  which  leaves  the  amount  to 
be  expended  to  be  limited  only  by  the  extent  of 
claims  which  may  be  presented,  held  not  suffi- 
ciently spedfic.-^tate  v.  Moore  (Neb.)  373. 

Appropriations  can  only  extend  to  the  end  of 
the  next  fiscal  quarter  succeeding  the  adjourn- 
ment of  the  next  regular  session  of  the  legisla- 
ture.—State  V.  Moore  (Neb.)  373. 

"Appropriation"  defined.— State  v.  Moore 
(Neb.)  373. 

Money  cannot  be  taken  from  state  treasury 
without  a  specific  appropriation. — State  ▼.  Moore 
(Neb.)  373. 

Contract  for'  state  printing  construed,  and 
rights  of  contractor  thereunder  determined. — 
Carter  r.  State  (S.  D.)  693. 

Spedal  act  of  legislature  appointing  a  com- 
missioner to  revise  general  laws  held  not  to  im- 
ply a  promise  by  the  state  to  pay  for  services. 
-Harris  v.  State  (S.  D.)  825. 


STATUTE  OF  FRAUDS. 

See  "Frauds,  Statute  Of." 

STATUTE  OF  LIMITATIONS. 

See  "Limitation  of  Actions." 

STATUTES. 

Since  Laws  1805,  cc.  173,  178,  anthorizinj? 
"boards  of  fire  underwriters,"  does  not  <l^■fi^e 
that  term,  reference  must  be  had  to  the  prior 
history  of  such  organizations  to  ascertain  its 
meaning.— Chikis  v.  Minneapolis  Board  of  Fire 
Underwriters  (Minn.)  141. 

When  language  of  act  will  be  presumed  to  have 
been  used  with  a  view  to  the  practical  coostrac- 
tion  placed  upon  similar  earlier  acts. — State  v. 
Moore  (Neb.)  373. 

Chapter  91,  Laws  1889,  relating  to  limitati.ms 
as  to  actions  for  the  recovery  of  real  eauite. 
was  constitutionally  passed. — Kelly  t.  GaJlao 
(Minn.)  812. 

Local  and  special  acta. 

A  local  option  law,  granting  charter  povrers  to 
all  cities  of  a  certain  class  at  the  option  of  each, 
hdd  special.— State  v.  Copeland  (Minn.)  27. 

A  special  iaw  relating  to  cities  cannot  be  par- 
tially repealed  by  a  special  law  or  by  a  local  orp- 
tion  law  having  the  same  effect. — State  t.  Cope- 
land  (Minn.)  27. 

Laws  180S,  c.  228,  providing  for  departments 
of  public  works  in  cities  of  over  100,000  inhab- 
itants hdd  special. — State  v.  Copeland  (Minn.) 
27. 

Gen.  Laws  1895,  c.  229,  establishing  mu- 
nicipal courts,  is  not  an  act  regulating  the  af- 
fairs of  cities,  within  the  constitutional  prohi- 
bition against  special  legislation. — State  r.  Snlli- 
von  (Minn.)  1094. 

BobJectB  and  titles. 

Pub.  Acts  1803,  No.  186,  relating  to  the  catch- 
ing of  fish  in  inland  lakes,  htid  unconstitutional, 
in  that  its  object  did  not  appear  in  the  title. — 
Fish  V.  Stockdale  (Mich.)  92. 

Local  Acts  1893,  tit.  10,  p.  1270,  S  14,  reincor- 
porating the  city  of  Lansing,  hdd  not  to  express 
the  object  in  the  title.— City  of  Lansing  ▼.  Board 
of  State  Auditors  (Mich.)  723. 

Laws  1893,  c.  143,  relating  to  the  creation  of 
new  counties,  sufficiently  expresses  the  subject 
in  the  title.— State  v.  Board  of  Com'ra  of  Red 
Lake  County  (Minn.)  1083. 

Repeal. 

Act  22d  Gen.  Asaem.  c.  1,  relating  to  the  ea- 
tablishment  of  boards  of  public  works,  was  not 
repealed  by  Act  March  13,  1890.— Sherman  ». 
City  of  Des  Moines  (Iowa)  410. 

Gen.  St.  1894,  §  51 3A,  subd.  5.  relating  to  the 
six  years'  statute  of  limitations  as  to  actions  for 
personal  injuries,  was  not  repealed  or  amended 
by  Laws  1895,  c.  30.— Brown  v.  Village  of  Hei^ 
on  Lake  (Minn.)  710. 

How.  Ann.  St.  S  9161,  was  not  repealed  by 
Pub.  Acts  1895,  No.  234.  — Crane  v.  Snow 
(Mich.)  721. 

Act  1887,  amending  Act  March  1,  1870,  t  23. 
concerning  counties  and  county  officers,  held  not 
to  repeal  the  succeeding  section,  which  was 
dependent  on  the  one  repealed.---Stenberg  v. 
State  (Neb.)  849. 
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STATUTES  CONSTRUED. 


mnxED 

STATES. 

CONSTITUTION. 

Art  1, 1 10. . . . 
Art?.. 

695 
500 

nxnfois. 

REVISED   STATUTES   1891. 
Ch.  114,  {79 682 


IOWA. 

CODE  1873. 

212 1062 

213 448 

228 281 

236 280 

322 1009 

506 529 

if  865,  870 1007 

1  807 1036 

i  936 683 

li  1551 671 

S§  1734,  1753 419 

f  2115 286,  446 

§  2421 884 

ii  2550,  2651 1146 

12.569 453 
2.585 261 
2602 879 
2647 1137 
2717 678 

i   2808 686 

12967 1028 
3016 1131 
3072 1120 
3089 535 
{  3154,  8167 441 

S3164 674,  11.S7 

S  3216 436 

h  3614,  3621 871 

I  3639 438 

i   3048 277 

SS  3663,  3664 1039 

«  3938 279 

i   4008 270 

i  4314 269 

i  4419 413 

If  4465,  4466 880 

{  4671 629 

McCLAIN'S  CODE. 

769 453 

5  1572,  1586 1123 

2985 544 

3105 521 

4195  26 

is  504l',  506e,"5d57,'5662.'  11122 

REVISION  1860. 
f§  711,  712 1036 

LAWS. 

1880,  ch.  75,  8  1 262 

1880.  ch.  211,  §3 1141 

1884,  ch.  104,  i   1 538 

1884,  ch.  186,  |2 284 

1884,  ch.  200,  I  4 436 

1886,  ch.  83,  S  2 262 

1888,  ch.  1 410 

18S8,  ch.  25 1064 

1890,  p.  66 1013 

1890,  ch.  1,15 410 

1892,  ch.  33,  8  27 264 

69  N.W.-7B 


1894,  ch.  62,  88  1.  17 1146 

1894,  oh.  96 1007,  1062 


mCHIOAN. 

CONSTITUTION  1850. 

Art  4,  8  20 723 

Art  10,  I  9 83 

Art  16,  8  1 929 

HOWELL'S   ANNOTATED 
STATUTES. 

Volume  1. 

Page  1072 929 

Ch.  79 511 

Ch.  79,  8  3 508 

§§483.484 83 

|§    1371-1378 95 

§  4885a 929 

Volume  2. 

I  5065 74 

I  6611 95 

I  6702 488 

§  6738 1109 

i  7521 834 

8  8028 6,52 

I  8736 488 

§§  8739,  8740 500 

88  8964,  8967 661 

f  9004 75 

§  9046.  Amended  by  Lawb 

1893,  No.  96 1115 

S  9047 1115 

§  9125 739 

§  9161 721 

Volume  3. 

§8  1997c3,  1997c6,  1997c7.  2.54 

f  320Sa8 645,  663 

§  3960d3 «>3 

8  7545 497 

§  8749 643 

CITY  CHARTERS. 

Detroit  Laws  1887,  p.  874, 
835 728 

Mnskegon.  Laws  1889,  p. 
104,  tit  6,  8  20 670 

LAWS. 

1869,  Tol.  1,  p.  124 925 

1887,  p.  874,  I  35.  Detroit 

City  Charter 728 

1887,  No.  313,  §§  7.  17,  18  90 
1889,  p.  104.   tit  6,  8  20. 

Muskegon  City  Charter..  670 
1891,  No.  159,  §  1.  Amend- 
ed   by   Laws   1893,    No. 

186 92 

1893,  p.  1270,  tit  10,  8  14.  723 

189.H,  No.  96 1115 

180.S,  No.  186 92 

1893,  No.  201 21 

1893,  No.  203,  ch.  8.  8  1-  •  486 
1893,  No.  206,  8§  60,  74, 

78,  81,  125 826,  827 

1895,  No.  1.54,  8  87 1116 

isn.5.  No.  202 660 

189.5,  No.  215,  ch.  6,  8  2. .  91 
1895,  No.  215,  ch.  7,  8  26.  91 
1895,  No.  215,  ch.  31,  8  1.  91 

1895.  No.  216,  8  2 245 

18,95,  No.  234 721 

1895,  No.  266 90,  153 

1895,  No.  266,  I  6 738 


BnNITESOTA, 

CONSTITUTION. 

Art  1,  f  12 lOOT 

Art.  4,  I  27 loss 

Art  4.  8  33 27,  1094 

Art  4.  f  34 27 

Art  9,  I  12 3- 

Art.  10,  8  3 21T 

GENERAL  STATUTES  1878. 

Ch.  34,  tit  2 141 

Ch.  65,  8  in 222: 

Ch.  66,  8  8.  Amended  by 

Laws  1895,  ch.  30 710 

Ch.  76,  88  9,  12 144 

GENERAL  STATUTES  1894. 

Ch.  76 324,  331 

CIi.  76,  8  2501 610,  611 

U  II'.  11 699 

I  la'i 216 

8  344 3 

iftST 471 
t;S2 699' 
7.30 701 
§  i).'*9,  990 471 
V>'22 2.> 

miO 326 

T(ri2 25- 

21112 474 

22^5 911 

2,->[)i SIO' 

2i;ii0 324 

§   2iW5 898 

S  L*To6 632 

8  L'T.'0 108(5 

8f  l;7!I4-2912 141 

U  ;:i 55,  3331,  3332 91R 

8  .'ins 804 

|:'.i;74 1102 
■1213 a34 
4t23 1090 
tt:i2 330' 
40^5 220- 

I  r.iiTl 222 

i  .'i<>;*2 22v) 

8  5ir;6,  subd.  5 710 

8  oi'68,  subd.  1.  Amended 
by  r^wB  1895,  ch.  30. . .  710- 

8  5147 812 

8  5204 203,  903 

I  5246 1108 

I  5434 711 

88   5629-5633 815 

§  5660 619- 

§  5089 622 

§§  6696,  6702 81.5- 

LAWS. 

1881.  ch.  123 9X6 

18S9,  ch.  91 812 

1893,  eh.  143 1083 

189,5,  ch.  24 215,  222 

1895,  ch.  30 710 

1895,  chB.  175,  178 141 

1895,  ch.  228 27 

1895,  ch.  229 1004 

18,^)5.  ch.  298 925 

1895.  ch.  320 1077 

1896.  ch.  328,  8  1 718,  719 


XUBSOURI. 

REVISED   STATUTES   1889. 
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NEBRASKA. 

CONSTITUTION  1875. 

Art  6,|2 378 

Art.  9,86 402 

CODE  OP  CIVIL  PROCE- 
DURE. 

I  24 961 

i  27 753 

S  48 782 

{  199 973 

I  311 121 

8  .'534,  .^38.  581 10* 

9«0,  961 938 

985 305 

C0MPIIJ:D  STATUTES 
1885. 

Ch.  25,  8  12 392.  847 

Ch.  77,  art  1,  J  144 958 

COMPILED  STATUTES 
1893. 

Ch.  12a,  §  116.  Omaha  City 

Charter 402 

Ch.  18,  art.  1.  8  30 849 

Ch.  26,  8  136 383 

COMPILED  STATUTES 
1895. 

Ch.  18.  art.  4,  8  68 110 

Ch.  32.  «  11 108 

Ch.  43,  i  43 125 

Ch.  44 115 

Ch.  50,  8  11 99 

Ch.  67 138 

CITY  CHARTERS. 

■Omaha.  Coinp.  St.  ch.  12a, 
j  116 402 

LAWS. 

1871,  p.  68 310 

1879,  p.  360,  88  23.  24. . . .  W9 

1887,  p.  540 955 

1887.  ch.  26 S49 

1889.  ch.  33 839 

1895,  ch.  1 373 


NEW  TOBK. 

CODE  or  CIVIL  PROCE- 
DURE. 
8  1558. 58,  59 


NORTH  DAKOTA. 

CONSTITUTION. 

8  113 294 

8  210 670 

COMPILED   LAWS  1887. 
8  880 6 

REVISED  CODES. 

f  2209 294 

I  5277 200 

I  5475 195 

LAWS. 

1890,  ch.  132 6 

1890,  ch.  184 202 


SOUTH  DAKOTA. 

CONSTITUTION. 
Art.  6,  i  12 695 

CODE  OP  CIVIL  PROCE- 
DURE. 
Ch.  28 677 

COMPILED  LAWS    1887. 

8  572 601 

111671-1679 598 

II  4293-4320 58.  59 

I  4746 601 

8  4900 18 

88  6102.  5110 588 

I  5215 692 

88  5218,  5219.  5232 579 

-  5235 695 

5236 592 

5238 679 

5411 577 

5776 824 

6147.  6182 586 

LAWS. 

1879.  Feb.  21.  School-Dis- 
trict Bonds  16 

1881,  ch.  84.  8  15.  Amend- 
ed by  Laws  1891.  ch.  4. .  601 

1890,  ch.  1 601 

1890,  ch.  51,  I  21 595 

1890,  ch.  84,  18  1-5 602 

1891,  ch.  4 601 

1891,  ch.  56,  aubch.  5,  88 

1,5 16 

1891,  ch.  70 503 

1801,  ch.  99 593 


1893,  cb.  78,  Bttbcb.  S.  H 

3,6 17 

1895,  ch.  89 B95 

WISOONSIH. 
CONSTITUTION. 
Art.  11,  18 162,  796 

REVISED   STATUTES    1878. 

8  931 996 

88  943,948 162 

8  lOM,  subd.  2 819 

8  1499 »si; 

I  1748,  anbd.  7 791 

1754 181 

2038,  2089 QSG 

2098 73 

2216 169 

2640 98i 

2649,  2664 »I9 

2801 357 

2815 884 

3029 339 

3187 71 

3719 344 

i  39M 79S 

3966 34."J 

8  4211,  4212 171 

4255 997 

SANBORN  *  BERRYMAXS 
ANNOTATED  STATUTES. 

I  412 Ifi2 

8  1034 359 

8  1164 3iH 

I  1816a «3 

8  2316a 999 

CITY  CHARTERa 

Milwaukee,  ch.  7,  K  6.  11.  806 
Milwaukee.  Laws  1874,  ch. 
184 977 

LAWS. 

1874,  ch.  184 819 

1874,  ch.  184.    Milwaukee 

City  Charter 977 

1874,  ch.  184,  subch.  7,  8  8  818 
1883,  ch.  221.  Amended  by 

Laws  1891.  ch.  127 791 

1889.  ch.  438 O 

1891,  ch.  127 791 

1891,  ch.  139 62 

1891,  ch.  473,  88  2.  3 »> 

1803,  ch.  220 997 

18a5,  ch.  212 383,  984 

1895,  ch.  363,  f  6 796 


STAY. 

See  "Continuance." 

Of  proceedings  pending  appeal,  see  "Appeal  and 

Error." 

STIPULATIONS. 

An  order  of  plaintiff's  attorney  to  the  sheriff 
to  turn  over  attached  ^ropertj'  to  a  third  person 
is  not  nu  ngrcemcnt,  within  Code,  8  213,  so  that 
it  cannot  be  shown  by  parol. — Citizens'  Nat.  Bank 
T.  Loomis  (Iowa)  443. 

A  stipulation  between  conflicting  mortgage 
and  meelianic's  lieu  clnimanta  lield  to  entitle  the 
mortgagee  to  Interest  pending  his  appeal.  — 
Chappcll  T.  Smith  (Neb.)  748. 

STOCK. 

Of  bank,  see  "Banks  and  Banking." 
Of  corporation,  see  "Corporations?' 


STREAMS. 

See  "Waters  and  Water  Courses." 

STREET  RAILROADS. 

See,  also,  "Carriers";    "Railroads." 
Assessment    of   company    for    public    Improve- 
ments, see  "Municipal  Corporations." 

A  street-railroad  corporation  cannot  surrender 
a  franchise  it  has  accepted  without  the  consent 
of  the  public— Wright  v.  Milwaukee  Electric 
Railway  &  Light  Co.  (Wis.)  791. 

Nonuser  of  a  street  by  a  street-railroad  com- 
pany held  not  to  operate  as  an  abandonment  of 
the  franchise. — Wright  v.  Milwaukee  Electric 
Railway  &  Light  Co.  (Wis.)  791. 

The  franchise  of  a  street  railroad  is  tiansfeit- 
ble  under  authority  given  by  statute. — Wright 
T.  Milwaukee  Electric  Railway  &  Light  Co. 
(Wis.)  791. 
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ESridenee  kM  to  justify  a  rerdiet  that  plain- 
tilTg  inji  ry  was  causud  by  the  negligence  of 
those  in  charge  of  defendant's  car.— Johnson  t. 
St.  Paul  City  Ry.  Co.  (Minn.)  900. 

Htld,  that  there  was  no  evidence  for  the  jary 
on  the  question  of  the  contributory  negligence 
of  one  injured  by  a  street  car.— Johnson  t. 
St.  Paul  City  Ry.  Co.  (Minn.)  900. 

STREETS. 

8«e  "Municipal  Corporations." 
Dedication,  see  "Dedication." 
Obstruction,  see  "Nuisance." 

STRUCK  JURY. 

See  "Jury." 

SUBCONTRACTORS. 

See  'OCechanics'  Liens." 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award." 

SUBORNATION. 

See  "Perjury." 

SUBSTITUTION. 

Of  parties,  see  "Parties." 

SUCCESSION. 

See  "Efacecutors  and  Administratora." 


SUICIDE. 


See  "Insurance." 


See  "Action." 


SUIT. 


SUMMONS. 

See  "Process." 

In  attachment,  see  "Attachment" 

In  dlTorce,  see  "Divorce." 

SUNDAY. 

Keeping  saloon  open  on,  see  "Intoxicating  Liq- 
uors.'' 

SUPERSEDEAS. 

Be«  "Appeal  and  Error." 

SUPPLEMENTAL  BRIEF. 

See  "Appeal  and  Error." 

SUPREME  COURT. 

Se«  "Oonrta." 

SURETYSHIP. 

See  'Trlndpal  and  Surety." 

SURRENDER. 

Of  franchises,  see  "Street  Railroads." 

TAXATION. 

Appeal  froni  order  of  equalizing  board,  see  "Ap- 
peal and  Error." 
For  drainage  purpoaos,  sec  "Drains." 


For  school  purposes,  see  "Schools  and  School 

Districts." 
Payment  of  taxes  by  tenant,  see  "Landlord  and 

Tenant" 

One  who  paid  a  wrongful  assessment  lidd  not 
entitled  to  recover  the  same  back  until  he  has 
exhausted  his  statutory  remedies  for  setting 
aside  the  assessment. — Clarke  v.  Board  of  Com'rs 
of  Steams  County  (Minn.)  26. 

Gen.  St  1894,  i  1610.  providing  for  the  re- 
funding of  tlie  price  on  the  annulment  of  a  tax 
sale  does  not  apply  to  cases  where  the  purchase 
constltntej  a  mere  payment  of  the  taxes.— EJaston 
V.  Schofieid  (MinnO  326. 

Where  a  tax-sale  purchaser  had  a  title  on  which 
he  could  have  prevailed  in  the  action  in  which 
tax  sales  were  declared  void,  hM  he  was  not  en- 
titled to  have  the  price  refunded  under  Gen.  St. 
1804.  S  1610.-Ea8ton  v.  Schofieid  (Minn.)  326. 

Right  to  recover  an  unlawful  tax  assessed  un- 
der Rev.  St.  i  1164,  determined.— Day  v.  Town 
of  Pelican  (Wis.)  368. 

Evidence  hdd  insufficient  to  entitle  a  plaintiff 
to  a  decree  permitting  redemption  from  a  tax 
sale.— Easton  v.  Doolittle  (Iowa)  672. 

A  county  tax  held  invalid,  as  in  excess  of  the 
constitutional  limit. — Chicngo,  B.  &  Q.  R.  Co. 
V.  County  of  Nemaha  (Neb.)  958. 

Where  one  paid  a  county  tax  in  excess  of 
the  constitutional  limit,  held  that  he  mi^ht  re- 
cover it  back  by  action  without  presenting  his 
claim  to  the  county  board. — Chicago,  B.  &  Q. 
R.  Co.  V.  County  of  Nemaha  (Neb.)  958. 

A  second  mortgagee  held  not  entitled  to  recov- 
er from  the  county  the  amount  paid  by  him  to 
redeem  from  the  tax  sale,  under  Code,  §  870,  di- 
recting the  treasurer  to  refund  taxes  erroneous- 
ly or  illegally  exacted.— Bibbins  v.  Polk  County 
(Iowa)  1007. 

Persons  and  property  taxable. 

Taxes  assessed  on  real  estate  owned  by  a  bank 
held  taxes  on  the  surplus,  and  not  on  the  capital 
stock.— Second  Ward  Sav.  Bank  v.  City  of  Mil- 
waukee (Wis.)  359. 

Where  the  shares  of  a  bank  are  taxed,  a  tax 
on  real  estate  owned  by  the  bank  does  not  con- 
stitute double  taxation.  —  Second  Ward  Sav. 
Bank  v.  Dty  of  Milwaukee  (Wis.)  350. 

Personal  property  transferred  on  May  1st  may 
be  assessed  to  the  vendee.— Day  v.  Town  of  Pel- 
ican (Wis.)  368. 

Under  Laws  1801,  c  473,  saw  logs  piled  for 
shipment  within  six  months  of  April  1st,  and  be- 
fore that  date  shipped  to  a  mill  in  another  as- 
sessment district,  are  assessable  in  the  latter  dis- 
trict.—Day  V.  Town  of  Pelican  (Wis.)  368. 

Where  the  first  proof  under  an  entry  of  gov- 
ernment land  is  finally  rejected,  and  new  proof 
is  made,  on  which  patent  is  issued,  the  land 
does  not  become  taxable  by  the  state  prior  to 
the  making  of  the  second  proof. — Duncan  v. 
Newcomer  (S.  D.)  680. 

Property  held  by  a  city  under  a  contract  giv- 
ing it  an  option  to  purchase  is  not  exempt  from 
taxation. — City  of  Milwaukee  v.  Milwaukee 
County  (Wis.)  819. 

Under  Revision  1860,  §  711,  subd.  7,  and  Id. 
S  7l2,  public  lands  entered  in  1869  were  not 
exempt  from  taxation  for  the  year  1870.— Bar- 
rett V.  Kevane  (Iowa)  1036. 

Aaaessineitt  and  levy. 

An  assessment  of  railroad  property  hdd  not 
invalid  because  the  value  fixed  was  lees  than 
the  actual  value,  in  the  judgment  of  the  assess- 
ing board,  where  there  are  grave  doubts  as  to 
the  liability  of  the  property  to  taxation.— Shat- 
tuck  V.  Smith  (N.  D.)  5. 

Records  of  the  board  of  county  commissioners, 
showing  a  levy  of  a  specific  amount  for  each 
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item  of  county  expense,  htid  a  snfficient  compli- 
ance with  the  law  as  to  such  itemized  statement. 
— Shattnck  r.  Smith  (N.  D.)  5. 

That  an  assessor,  acting  in  good  faith,  assesses 
certain  property  at  less  than  its  actual  value, 
4068  not  render  the  assessment  inyalid. — Shat- 
luclc  T.  Smith  (N.  D.)  6. 

The  legislature  can  validate  a  defective  levy 
which  it  might  have  authorized  to  be  made  in 
the  manner  in  which  it  was  done. — Shattnck  v. 
Smith  (N.  D.)  5. 

The  omission  of  taxable  property  by  the  as- 
sessor in  good  faith  will  not  invalidate  the  entire 
assessment.— Sbattuck  v.  Smith  (N.  D.)  6. 

An  owner  assessed  in  two  counties  for  the 
same  property  cannot  be  relieved  from  the  as- 
sessment by  tlie  state  auditor,  under  Gen.  St. 
1894,  {  1652,  on  the  recommendation  of  the 
county  commissioners  alone. — Clarke  v.  Board 
of  Com'rs  of  Stearns  County  (Minn.)  25. 

A  taxpayer  assessed  in  two  counties  for  the 
same  property  cannot  obtain  relief,  under  Gen. 
fit.  1804,  §  1522,  by  applying  ex  parte  to  the 
«tate  auditor  to  determine  in  which  county  he 
ahonld  be  assessed. — Clarke  v.  Board  of  Com'ra 
•of  Stearns  County  (Minn.)  26. 

Collection  ontl  sale  for  nonpayment. 

The  law  directing  an  entire  tract  to  be  sold 
'  for  taxes  delinquent  thereon  is  not  nnconatitu- 
tionaL— Shattnck  t.  Smith  (N.  D.)  5. 

Under  the  Laws  of  1880,  a  tax  sale  is  not  in- 
valid by  reason  of  the  auditor's  selling  for  an 
amount  in  excess  of  the  amount  due. — Shattuck 
V.  Smith  (N.  D.)  5. 

When  complaint  in  suit  to  enjoin  collection  of 
taxes  after  adjustment  by  the  board  of  equali- 
sation must  show  that  remedy  by  proceedings  in 
error  would  be  inadequate.— Webster  v.  City  of 
Lbicohi  (Neb.)  394. 

Decree  for  the  sale  of  lands  for  delinquent 
taxes  concludes  all  questions  as  to  assessment, 
etc.— Muirhead  v.   Sands  (Mich.)  826. 

Held,  that  the  title  other  than  the  statutory 
caption  to  a  decree  far  the  sale  of  lands  for  taxes 
could  be  treated  ss  surplusage. — Muirhead  v. 
Sands  (Mich.)  826. 

Judgment  for  sale  of  lands  for  delinquent 
taxes  held  valid.— Muirhead  v.  Sands  (Mich.) 
826. 

Pub.  Acts  1893,  No.  206,  S  74,  authorising  a 
sale  of  "state  tax  lands,"  held  to  include  a  sale 
of  "state  bids."— Muirhead  t.  Sands  (Mich.) 
826. 

Code,  S  865,  does  not  make  the  lien  on  land 
for  taxes  on  personalty  prior  to  the  lien  of  a 
previous  mortgage.— Bibbins  v.  Polk  County 
(Iowa)  1007. 

Under  Code,  f  887,  the  fact  that  county  rec- 
ords did  not  show  certain  lands  assessed  for 
1870  will  not  overcome  the  presumption  of  the 
validity  of  a  tax  deed  on  a  sale  for  that  year, 
where  a  part  of  the  county  records  were  de- 
stroyed.—Barrett  V.  Kevane  (Iowa)  1036. 

TEACHER. 

See  "Schools  and  School  Districts." 

TENDER. 

A  tender  held  ineffectual  for  not  having  been 
kept  good.— Gauche  v.  MUbrath  (Wis.)  WO. 


TESTAMENT. 


See   "Wills." 


TESTAMENTARY  CAPACITY. 

See  "Wills." 


TESTIMONY.  , 

See  "Evidence";   "Witnesses." 

TIME. 

Of  taking  appeal,  see  "Appeal  and  Bhrror." 

TITLE. 

See  "Public  Lands";   "Quieting  Title." 
Titles  of  acU,  see  "Statutes." 

TORTS. 

See  "Assault  and  Battery";  "Death";  "In- 
toxicating Liquors";  "Libel  and  Slander"; 
"Malicious  Prosecution":  "Negligence"; 
"Trespass";   "Trover  and  (Sonversion." 

Counterclaim  founded  on  tort,  see  "Set-Off  and 
Counterclaim." 

Form  of  action,  see  "Action." 

TOWNS. 

See,  also,  "Counties";  "Highways";  "Munici- 
pal Corporations";  "Schools  and  School  Dis- 
tricts." 

Review  of  proceedings  of  trustees,  se«  "Certio- 
rari." 

Under  Gen.  St  1884,  K  687,  988,  880,  the  fihnit 
of  a  verified  claim  against  a  town  with  its  audit- 
ing board  Is  a  condition  precedent  to  an  action 
thereon  against  the  town.— Old  Second  Nat.  Bank 
V.  Town  of  Middletown  (Mum.)  471. 

TRADE-MARKS  AND  TRADE-NAMES. 

The  use  of  a  trade-label  resembling  plaintiff's, 
and  calculated  to  deceive,  will  be  enjoined. — Op- 
perman  T.  Waterman  (Wis.)  668. 

TRANSCRIPT. 

Of  record  on  appeal,  see  "Appeal  and  Ehror." 

TRANSFER. 

Of  bank  stock,  see  "Banks  and  Banking." 
Of  bills  and  notes,  see  "Bilhi  and  Notes?' 
Of  frandiise,   see  "Street  Railroads." 

TRANSITORY  ACTIONS. 


See  "Venue." 


TREATIES. 


A  treaty  with  a  foreign  country,  conferring 
on  its  subjects  a  right  to  take,  by  Inheritance. 
lands  in  the  United  States,  prevails  over  a  state 
law  prohibiting  aliens  from  taking  by  descent 
—Opel  V.  Shonp  (Iowa)  600. 

TRESPASS. 

One  lawfully  entitled  to  possession  of  land  can 
make  peaceable  entry  thereon. — Merdl  v.  Brooil- 
lette  (Mum.)  218. 

Where  one  lawfully  entitled  to  possession  of 
land  makes  peaceable  entry,  be  is  the  owner  of 
crops  subsequently  grown  on  such  land. — ^Merdl 
V.  BrouiUette  (Minn!)  218. 

TRIAL. 

See,  also,  "Appeal  and  Error";  "Appearance"; 
"Certiorari'';  "Continuance";  'Dismissal 
and  Nonsuit":  "Evidence";  "Judgment"; 
"Jury";  "New  Trial";  "Pleading":  "Wit- 
nesses." 


INDEX. 
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ABeigrnmeDts  of  error  in  Inatractioiw,  see  "Ap- 
peal and  Error." 
Law  of  the  case,  see  "Appeal  aud  Error." 
Verdict  in  replevin,  see    Replevin." 

ObJeetioiM  to  •videnee. 

Offer  which  inclnded  dearly  imprc^er  evi- 
dence Md  rightlv  excluded  as  a  whole.— Hidy 
▼.  Mnrray  (Iowa)  1138. 

The  sustaining  of  a  general  objection  to  evi- 
dence held  erroneous.— Bright  v.  Ecker  (8.  D.) 
824. 

An  exception  to  the  exclusion  of  evidence  hdtl 
not  waived  by  failure  to  present  the  same  ground 
of  objection  by  an  exception  to  an  instruction. 
— ^Rosenthal  v.  Ogden  (Neb.)  770. 

Objections  to  evidence  as  to  facts  already 
fuUy  shown  held  properly  sustained. — Lane  v. 
Minnesota  State  Agricultural  See.  (Minn.)  463. 

In  the  absence  of  objections,  the  admission  of 
Incompetent  evidence  is  no  ground  for  reversal. — 
Allen  V.  Barrett  (Iowa)  272. 

The  sustaining  of  an  objection  to  a  question  to 
one's  own  witness  cannot  be  reviewed  where 
the  party  failed  to  make  an  offer  of  the  proof  ex- 
pected to  be  made  by  the  witness. — Denise  v. 
City  of  Omahdi  (Neb.)  119. 

Objection  to  a  question  asked  a  witness  hrld 
too  jteneral.— Pool  v.  Milwaukee  Mechanics'  Ins. 
Co.  (Wis.)  65;  Same  v.  Farmers'  Fire  Ins.  Oo., 
Id. 

A  defendant  hdd  not  to  have  lost  his  right  to 
object  to  certain  evidence  because  of  his  fail- 
ure to  object  to  other  evidence. — James  v.  Car- 
son (Wis.)  1004. 

Where  evidence  is  received  subject  to  objec- 
tion, and  no  ruling  is  made,  and  the  testimony 
is  then  received  without  objection,  the  question 
which  would  have  arisen  had  the  court  overruled 
the  objection  cannot  be  considered.- Johanson  v. 
Hoff  (Minn.)  705. 

Conduct  of  trial. 

Alleged  misconduct  of  jurors  hdd  not  to  show 
«n  unfair  trial.— Purcell  v.  Tibbies  (Iowa)  1120. 

Statements  of  counsel  in  his  opening  state- 
ment in  proceedings  to  condemn  land  for  a 
street  held  not  to  constitute  reversible  error. — 
City  of  Tontiac  v.  Lull  (Mich.)  1110. 

Refusal  to  allow  plaintiff  to  rebut  docu- 
mentary evidence  given  by  plaintiff  without  no- 
tice, in  a  case  which  had  been  set  down  for 
hearing  on  depositions,  hdd  error. — Clapp  v. 
Greenlee  (Iowa)  1049. 

A  statement  by  the  court,  leading  the  jurv 
to  return  a  verdict  on  a  counterclaim  for  both 
defendants,  instead  of  one,  is  not  prejudicial 
to  plaintiff.— Citizens'  State  Bank  v.  Rowley 
(Iowa)  1017. 

When  intervener  cannot  change  procedure.— 
Kassing  v.  Ordway  (Iowa)  1013. 

Retaining  evidence  shown  by  cross-examina- 
tion to  be  incompetent  is  not  error,  unless  a 
motion  is  then  made  to  strike  it  out. — State 
Bank  of  Talwr  v.  Brewer  (Iowa)  1011. 

Permitting  a  jury  to  take  a  note  not  in  evi- 
dence held  to  be  harmless  error. — State  Bank  of 
Tabor  v.  Brewer  (Io;va)  1011. 

Denunciations  of  defendant's  conduct  of 
plaintiff's  attorney  hdd  not  ground  for  reversal, 
where  the  proof  tends  to  sustain  the  charges 
made. — Geiger  v.  Payne  (Iowa)  554. 

Where,  in  an  action  on  a  note,  plaintiff  claims 
to  t>e  a  bona  fide  bolder,  and  defendant  denies 
such  claim,  and  alleges  a  breach  of  warranty, 
the  court  may  admit  evidence  as  to  such  breach 
without  first  submitting  the  question  whether 
plaintiff  was  such  a  purchaser.— Graff  v.  Adams 
(Iowa)  539^ 

Improper  remarks  of  counsel  not  objected  to 
hdd  no  ground  for  reversal  where  the  court  in- 


structed the  Jury  to  disregard  them. — Munroe  v. 
Godkin  (Mich.)  244. 

InstmctlonB. 

When  court  need  not  repeat  by  an  instmc- 
tion  a  statement  as  to  purpose  for  whidi  cer- 
tain evidence  may  he  considered. — Purcell  v. 
Tibbies  (Iowa)  1120. 

An  instruction  hdd  not  to  take  a  question  of 
fact  from  the  jury.— Devine  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (Iowa)  1042. 

Instruction  held  erroneous,  as  permitting 
wrong  inference  as  to  rate  of  interest. — Kas- 
sing V.  Ordway  (Iowa)  1013. 

An  instruction  held  properly  refused,  as  l>eing 
on  the  weight  of  the  evidence. — Wilson  v.  Gam- 
ble (Neb.)  945. 

An  instruction  leaving  it  to  be  inferred  as  to 
what  extent,  and  how,  the  jury  should  be  "sat- 
isfied" as  to  the  issue  in  the  case,  held  mislead- 
ing.—Riggs  V.  Thorpe  (Minn.)  891. 

The  court  in  its  charge  may  refer  to  other 
paragraphs  thereof  without  repeating  them.— 
O'Leary  v.  German  American  Ins.  Co.  (Iowa) 
686. 

Instruction  summing  up  facts  essential  to  a 
recovery  held  not  erroneous.— Huston  v.  State 
Ins.  Co.  (Ipwa)  674. 

An  instruction  lield  erroneous  as  assuming  that 
a  certain  person  was  defendant's  agent,  when 
the  agency  was  in  issue. — Wallace  v.  Hallow^l 
(Minn.)  466. 

Exception  to  instructions  stating  that  defend- 
ant excepts  to  the  refusal  to  give  portions  of  the 
requests  which  are  not  cov^ed  by  the  general 
charge  held  insufiicient. — Lane  v.  Minnesota 
State  Agricultural  Soc.  (Minn.)  463. 

Instruction  on  the  issue  of  damages  for  future 
Buffering  from  personal  injury  held  sufficient.— 
Nichols  V.  Brabazon  (Wis.)  342. 

An  instruction  in  a  civil  case  held  to  require  too 
strict  a  degree  of  proof. — Hoffman  v.  Loud 
(Mich.)  231. 

Instructions  as  to  measure  of  proof  required 
approved. — McKeon  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  175. 

An  instruction  on  the  subject  of  direct  and 
proximate  cause  held  not  erroneous. — McKeon  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.)  175. 

A  court  is  not  required  to  ifive  instructions  tend- 
ing to  cast  doubt  or  suspicion  on  the  testimony 
of  any  particular  witness.— McKeon  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Wis.)  175. 

The  giving  of  contradictory  instructions  held 
cause  for  reversal. — Bleiler  v.  Moore  (Wis.)  164. 

Repetition  of  one  proposition  of  law  in  the  in- 
structions held  not  error.— Denise  v.  City  of 
Omaha  (Neb.)  119. 

Error  cannot  be  predicated  to  an  omission  to 
charge  as  to  the  burden  of  proof,  where  no  in- 
struction was  asked. — Lampman  v.  Van  Alstyne 
(Wis.)  171. 

Errors  in  the  giving  of  instructions  are  pre- 
sumed harmless. — Storz  v.  Finkelstein  (Neb.) 
856. 

In  the  absence  of  an  exception  to  an  instruc- 
tion, the  giving  of  it  cannot  be  considered. — 
Denise  v.  City  of  Omaha  (Neb.)  119. 

An  instruction  already  substantially  given  is 

Sroperly  refused.— Whitaker  v.  Eugle  (Mich.) 
93;  Jamison  v.  Kent  (Neb.)  779;  Behrends  v. 
Beyschlag  (Neb.)  835;  Reuther  v.  Zimbelman 
(Neb.)  837. 

Taking  ease  from  Jnrj. 

A  verdict  should  be  directed  where  it  would 
be  the  duty  of  the  court  to  set  aside  a  verdict 
if  rendered  for  the  other  party .-^Hncd^/rNeii- 
son  (Iowa)  867.  Digtzed  by  VjOU^IL 
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A  court,  at  the  close  of  plaintifrB  direct  ex- 
amination, may  determine  that  he  has  made  out 
a  prima  facie  case. — Wbitaker  t.  Engle  (Mich.) 

Where  the  eTidence  ia  conflicting,  it  is  error 
to  direct  a  verdict  for  plaintifF. — ^Austin  t. 
Wheaton  (Iowa)  256;  Howey  t.  Fisher  (Mich.) 
741;   Leiser  v.  Kieclchefer  (Wis.)  979. 

The  rule  as  to  directing  a  rerdict  on  undisputed 
&ct8  in  evidence  applies  to  actions  of  replevin. 
— B'letcher  v.  Nelson  (N.  D.)  53. 

Verdlet  and  flndines. 

The  court  need  not  submit  interrogatories  as 
to  immaterial  facts. — O'Leary  v.  German  Amer- 
ican Ins.  Co.  (Iowa)  686. 

In  an  action  to  have  a  deed  declared  to  be  a 
mortgage,  a  finding  that  the  deed  was  an  ab- 
solute conveyance  was  not  a  decision  upon  the 
ultimate  question  of  fact. — McKenna  v.  Whit- 
taker  (S.  D.)  587 

Findings  construed  to  mean  that  certain  notes 
were  taken  in  payment  of  a  prior  debt. — Wiley 
V.  Dean  (Minn.)  629. 

Where  there  are  two  counts  in  a  declaration,  it 
Is  proper  to  instruct  the  jury  to  find  independent- 
ly on  each  count — Kobinson  &  Co.  v.  Berkey 
(Iowa)  434. 

It  is  not  error  to  refuse  to  submit  special  ques- 
tions to  a  jury,  colling  for  findings  on  merely  evi- 
dentiary facts. — McKeon  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.)  175. 

When  verdict  moy  not  be  impeached  by  ju- 
rors' affidavits.— Pnrccll  v.  Tibbies  (Iowa)  1120. 

Where  four  witnesses  testified  that  signals 
were  given  at  a  railroad  crossing,  testimony  of 
two  other  witnesses  that  they  heard  no  sig- 
nals does  not  wirrant  a  submission  of  the  is- 
sue to  the  jury. — Wickham  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  982. 

A  verdict  responsive  to  all  the  issoes  will  not 
be  rejected  because  of  immaterial  findings. — 
Baum  Iron  Co.  v.  Union  Sav.  Bank  (Neb.)  93a 

An  informality  in  the  verdict  held  not  ground 
for  reversal. — Baum  Iron  Co.  v.  Union  Sav. 
Bank  (Neb.)  939. 

Refusal  of  special  interrogatories  held  harm- 
less where  the  esseatial  facts  are  submitted  in 
another  interrogatjry. — Union  Mill  Co.  v. 
Prenzler  (Iowa)  876. 

The  submisbion  of  interrogatories  hdd  erro- 
neous, as  tending  to  confuse  the  jury. — Louis 
F.  Fromer  &  Co.  v.  Stanley  (Wis.)  820. 

Where  a  counterclaim  was  not  denied,  a  ver- 
dict for  the  full  amount  demanded  by  plaintiff 
was  erroneous. — Ashland  Land  &  live-Stock 
Co.  V.  Woodford  (Neb.)  769. 

The  issues  should  not  be  presented  by  attaching 
copies  of  the  pleadings  to  instructions.— Robinson 
&  Co.  V.  Berkey  (Iowa)  434. 

Ad  issue  without  evidence  to  support  it  should 
not  be  submitted  to  the  jury.— Shadford  v.  Ann 
Arbor  St  Ry.  Co.  (Mich.)  661. 

TROVER  AND  CONVERSION. 

A  demand  hdd  not  required  to  be  shown  in  an 
action  for  conversion.— Hogan  v.  Atlantic  Ele- 
vator Co.  (Minn.)  1. 

In  an  action  for  conversion  of  crops,  evidence 
Md  admissible  on  the  question  of  ownership. — 
Elstad  V.  Northwestern  Elevator  Co.  (N.  D.)  44. 

A  general  allegation,  in  an  action  for  conver- 
sion, that  defendant  unlawfully  and  wrongfully 
converted  the  property,  is  sufficient — Sanford  v. 
Jensen  (Neb.)  108. 

Evidence  held  sufficient  to  justify  a  judgment 
for  conversion.— Underwood  v.  Atlantic  Elevator 
Co.  (N.  D.)  185. 


Acceptance  by  a  creditor  of  a  preferential  se- 
curity, void  under  the  insolvent  law,  does  not 
constitute  convendon.— Hay  v.  Tnttle  (Minn-^ 
696. 

It  is  no  defense  that  title  is  outatanding- — 
Gauche  v.  Milbrath  (Wis.)  090. 

Measure  of  damages  defined  in  an  action  by 
a  chattel  mortgagor  against  the  mortgagee  for 
conversion.— Gauche   v.    Milbrath    (Wis.)    988. 

The  measure  of  damages  hdd  to  be  the  market 
value  of  the  property,  with  interest.— Baum  Xion 
Co.  r.  Union  Sav.  Bank  (Neb.)  039. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

See,    also.    "Executors    and    Administratora"; 

"Guardian  and  Ward." 
Accounting,  appealable  order,  see  "Appeal  and 

Error." 
Charitable  trusts,  see  "Charities." 
Creation  by  will,  see  "Wills." 
In  funds  of  insolvent  bank,  aee  "Banks  and 

Banking." 

Where  a  president  of  a  corporation,  who,  by 
agreement,  was  to  purchase  land  for  the  company. 
and  be  credited  on  his  subscription  with  th» 
amount  of  the  price,  purchased  in  his  own  name. 
held,  that  he  was  trustee  for  the  coiporation.— 
Nester  v.  Gross  (Minn.)  38. 

Judgment  against  the  equitable  owner  of  lands 
does  not  make  legal  holder  of  the  title  trustee  un- 
less actually  known  to  him  before  a  conveyanoe 
of  the  property  at  the  direction  of  the  eqoJtable 
owner.— Bartz  v.  PafE  (Wis.)  297. 

When  vendor,  with  purchaser  in  possession, 
holds  the  legal  title  as  trustee  for  those  boiefi- 
cially  interested.— Bartz  v.  Paff  (Wis.)  297. 

Evidence  hdd  insufficient  to  show  a  trust.- 
Hamilton  ▼.  Hall's  EsUte  (Mich.)  484. 

Under  the  statute  requiring  trusts  in  real  es- 
tate to  be  created  by  written  instrument,  a  re- 
sulting trust  cannot  be  established  by  parol.— 
Hemstreet  v.  Wheeler  (Iowa)  521. 

Evidence  hdd  insufficient  to  establish  an  ex- 
press trust. — Price  v.  Dawson  (Mich.)  650. 

Where  the  cashier  of  a  bank  used  the  bank's 
funds  to  purchase  stock,  hdd  that  a  trnst  result- 
ed.—Tecumseb  Nat  Bank  v.  Russell  (Neb.)  763. 

UNDERTAKINGS. 

On  appeal,  see  "Appeal  and  Eirror." 

UNDUE  INFLUENCE. 

See  "Cancellation  of  Instruments";  "WOU.** 


See  "Trusts." 


USES. 


USURY. 


Contract  may  be  purged  of  usury  by  parties 
to  it— Kassing  v.  Ordway  (Iowa)  1013. 

Evidence  examined,  and  hdd  to  sustain  a  find- 
ing that  the  note  in  suit  was  not  nauriooa— 
Brainerd  v.  Prouty  (Minn.)  3. 

An  action  will  not  lie  against  the  original  owner 
df  a  note  by  the  maker  to  recover  usury  unleu 
such  owner  transfers  it  to  a  bona  fide  purchaser. 
—Hanson  v.  Cummings  State  Bank  (S.  D.)  20S. 

Whether  a  sale,  with  note  for  purchase  price, 
is  a  device  to  cover  usury,  is  tor  the  jury.— 
Kassing  v.  Ordway  (Iowa)  1013. 
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VACATION. 

•Ot  higfaway,  aee  "Highways." 

Of  jndsment  hj  default,  aee  "Jadgment" 

VARIANCE 

Between  affldavit  and  petition,  Me  "Attach- 
ment." 

deed  and  contract,  see  "Vendor  and  Pm- 

chaser." 

pleading  and  proof,  see  "Pleading." 

VENDOR  AND  PURCHASER. 

See,  also,  "Deeds":  "Fraudulent  Conrey- 
ances";    "Sales";    ''Specific  Performance." 

Certainty  in  contract,  see  "Contracts." 

HSlection  of  remedies,  see  "Election  of  Reme- 
dies." 

Parol  agreements  relating  to  land,  see  "Frauds, 
Statute  of." 

Specific  performance  of  contract,  see  "Specific 
Performance." 

Contract  construed,  and  held  to  give  purchaser 
a  right  of  possession. — Coming  t.  Loomis  (Mich.) 
85. 

Letters  held  to  constitute  a  valid  contract  for 
the  sale  of  land. — Coming  t.  Loomis  (Mich.)  85. 

When  a  contract  gives  the  vendee  the  right  of 
possession,  failure  to  make  stipulated  payments 
held  not  to  entitle  vendor  to  possession  vrithout 
notice  of  forfeiture  or  demand.— Coming  v. 
Loomis  (Mich.)  86. 

A  purchaser  of  land  heid  to  have  notice  of  out- 
standing equities  'n  a  third  peinon. — Knight  v. 
Schwandt  (Minn.)  626. 

Evidence  held  to  show  defendants  bona  fide 
purchasers. — Anitman,  Miller  &  Co.  v.  Ward 
(Neb.)  935. 

Where  the  price  is  agreed  on,  and  the  pur-  j 
-chaser  is  let  into  possession,  the  consideration  is  I 
payable  on  demand,   in  absence  of  an  express 
agreement.— Bartz  v.  Paff  (Wis.)  207. 

Continued  use  of  land  after  knowledge  of 
fraud  in  its  sale  held  to  be  an  election  to  affirm  the 
contract— PoUock  v.  Smith  (Neb.)  312. 

Where  a  vendor  procures  a  sale  by  fraudulent 
representations,  the  vendee  may  elect  to  re- 
schid  or  to  affirm  the  aKrcement  and  bring  an  ac- 
tion at  law  thereon.— Pollock  v.  Smith  (Neb.) 
31Z 

A  purchaser  of  land  from  one  who  procured  it 
by  fraud  is  not  a  bona  fide  purchaser,  if  the 
onlv  consideration  was  an  antecedent  debt. — 
Liliibridge  v.  Allen  (Iowa)  1031. 

A  purchaser  held  lo  have  waived  defects  in 
title,  and  a  shortagi;  in  the  number  of  acres.— 
Wilson  V.  Riddick  (Iowa)  1039. 

Variance  between  a  deed  and  a  contract  for 
the  sale  of  land,  as  to  the  description,  held  Im- 
material.—Wilson  V.  Riddick  (Iowa)  1039. 

A  false  representation  by  a  vendor  held  not 
prejudicial  to  the  purchaser. — Armstrong  v. 
Breen  (Iowa)  1125. 

The  vendee  cannot  rescind  the  contract  be- 
cause the  vendor  was  unable,  owing  to  re- 
fusal of  a  tenant  to  vacate,  to  deliver  possession 
till  seven  days  after  the  time  stipulated. — 
Armstrong  v.  Breen  (Iowa)  1125. 

A  false  representation  as  to  the  amount  paid 
for  the  land  by  the  vendor  hrll  ground  for  re- 
scission.— Stoney  Creek  Woolen  Co.  v.  Smalley 
(Mich.)  722. 

A  vendor  who  gave  a  false  receipt  to  enable 
the  vendee  to  obtain  an  excessive  price  on  a  re- 
sale held  a  Joint  wrongdoer.— Stoney  Creek  Wool- 
en 0>.  V.  Smalley  (Mich.)  722. 


Liabili^  of  parties  as  to  accruing  taxes  deter- 
mined.—WUIiamson  V.  Neeves  CV^s.)  806. 

VENUE. 

Appealable  order,  see  "Appeal  and  Error." 
Change  of  venue  in  prosecution  before  justice, 

see  "Justices  of  the  Peace." 
Discretion  of  court,  see  "Criminal  Law." 
In  criminal  cases,  see  "Criminal  Law." 

Action  for  wrongfully  landing  plaintiff  from  a 
steamboat  held  improoerly  brought  in  the  county 
in  which  the  contract  of  passage  was  entered 
into.- King  v.  Blair  (Iowa)  261. 

A  proceeding  to  compel  the  state  board  of  med- 
ical examiners  to  recognize  a  medical  college  as 
In  good  standing  must  be  brought  in  the  county 
in  which  the  board  declared  the  college  as  not  in 
good  standing.— College  of  Physicians  &  Surgeons 
of  Keokuk  v.  Ouilbert  (Iowa)  453. 

A  denial  of  a  motion  for  change  of  venue  held 
not  an  abuse  of  discretion. — Union  Mill  Co.  v. 
Premier  (Iowa)  876. 

The  granting  of  a  change  of  venue  on  the 
ground  of  local  prejudice  is  matter  of  discretion. 
— Pool  V.  Milwaukee  Mechanics'  Ins.  Co.  (Wis.) 
65;.  Same  v.  Farmers'  Fire  Ins.  Co.,  Id. 

VERDICT. 

See  "Criminal  Law";  "Trial." 

VERIFICATION. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  of." 

VESTED  RIGHTS. 

See  "Constitutional   Law." 


See 


VICE  PRINCIPAL 

"Master  and  Servant" 


VILLAGES. 

See  "Municipal  Corporations." 

VOLUNTARY  CONFESSION. 

See  "(Driminal  Law." 

VOLUNTARY  MANSLAUGHTER. 

Se«  "Homicide." 

VOLUNTARY  PAYMENT. 

See  "Payment" 

WAIVER. 

Of  arbitration  clause,  see  "Insurance." 

Of  errors,  see  "Appeal  and  Error." 

Of    forfeiture    for    nonpayment    of     rent,    sec 

"Landlord  and  Tenant." 
Of  objections   to  bill  of  exceptions,  see  "Ex- 
ceptions. Bill  of." 

to  evidence,  see  "Trial." 

to  pleading,  see  "Pleading." 

WAREHOUSEMEN. 

A  landlord  lielii  entitled  to  a  storage  lien  on 
his  former  lessee's  goods.— Schneider  v.  Stoiio 
(Mich.)  829. 

WARRANT. 


See  "Arson." 

City  warrants,  see  ' 
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WARRANTY. 

See  "Sales." 

In  application  for  insurance,  see  "Insarance." 

Of  solvency  ot  maker,  see  "Bills  and  Notes." 

WATERS  AND  WATER  COURSES. 

Bvidence  in  an  action  to  recover  damages  for 
the  lowering:  of  a  natural  water  course  held  not 
to  show  that  defendant  did  the  act  complained  of. 
— Erickson  v.  Pomerank  (Minn.)  39. 

The  use  of  a  drain  carrying  water  from  de- 
fendant's onto  plaintiff's  land  will  not  be  en- 
joined in  the  absence  of  evidence  of  any  injury 
done. — Resser  t.  Davis  (Iowa)  524. 

A  riparian  owner  In  a  navigable  lake  may 
construct  a  pier  below  low-water  mark,  if  it 
does  not  obstruct  navigation. — Mills  &  Allen 
V.  Evans  (Iowa)  1043. 

WAYS. 

See  "Easements";   "Highwaya." 

WEALTH. 

Evidence  of,  see  "Breach  of  Marriage  Prom- 
ise." 

WIDOW. 

See  "Executors  and  Administrators." 

WILLS. 

See,  also,  "Bzecntors  and  Administratois." 
Charitable  bequests,  see  "Charities." 

Testimony  held  Inadmissible  to  prove  a  lost 
will,  as  being  declarations  of  testator. — Clark 
V.  Turner  (Neb.)  843. 

The  contents  of  a  lost  will  cannot  be  proved 
solely  by  testator's  declarations.— Clark  v.  Tur- 
ner (Neb.)  843. 

A  devise  to  a  city  for  a  i^ublic  library  and 
businpaa  men's  club  held  not  invalid,  by  reason 
that  the  city  had  no  power  to  maintain  the  club. 
— Beurhaus  v.  City  of  Watertown  (Wis.)  986. 

TJncliie  Imllaeaoe. 

Evidence  on  the  question  of  undue  influence 
hdd  sufficient  to  take  the  case  to  the  jury.— 
In  re  Seymour's  Estate  (Mich.)  494. 

Evidence  held  to  justify  a  finding  that  the  re- 
siduary clause  of  a  will  was  the  result  of  undue 
influence. — Lyon  v.  Dada  (Mich.)  654. 

A  finding  that  a  will  was  not  executed  under 
undne  influence  and  duress  Md  justified. — In 
re  Will's  Estate  (Minn.)  1090;  Will  v.  Sisters 
of  Order  of  St.  Benedict,  Id. 

RcToeatlon. 

The  will  of  a  man  is  not  revoked  by  his  sub- 
sequent marriage  without  tiM  birth  of  issue.— 
In  te  Huiett's  Estate  (Minn.)  31;  Carey  t.  Hu- 
lett.  Id. 

An  absolute  revocation  of  a  will  cannot  be  Im- 
plied from  the  death  of  one  of  testator's  children, 
for  whom  he  had  made  provision. — Baacke  v. 
Baacke  (Neb.)  303. 

An  absolute  revocation  of  a  will  cannot  be 
implied  from  the  obtaining  of  a  divorce  from 
the  testator  by  his  wife. — Baadce  v.  Baacke 
(Neb.)  303. 

The  common-law  doctrine  as  to  the  revocation 
of  a  will  from  subsequent  changes  in  the  circum- 
stances of  the  testator  obtains. — Baacke  v. 
Baacke  (Neb.)  3aH. 

Probate  and  oontest. 

Description  of  property  devised  determined 
by  extrinsic  evidence.— Oades  v.  Marsh  (Mich.) 


Attorney's  fees  cannot  be  allowed,  in  coa- 
test  proceedings,  to  an  unsuccessful  proponent. 
—Clark  V.  Turnei  (^eb.)  843. 

It  was  not  error  to  permit  proponent  to  dear 
the  existence  of  a  certain  fact  recited  by  war 
of  inducement  in  the  will. — In  re  Will's  £•• 
tate  (Minn.)  1090;  Will  r.  Sisters  of  Order  of 
St.  Benedict,  Id. 

Constrnctioii. 

Will  construed,  and  rights  of  derisees  to  recov- 
er for  improvements  made  on  lands  devised  de- 
termined.— Bailinger  v.  Connable  (Iowa)  438l 

Will  construed,  and  Aeld,  that  testator's  sister, 
on  death  of  his  wife  without  remarriage,  wat 
entitled  to  take  as  an  heir. — Opel  v.  Sbonp 
(Iowa)  560. 

Where  land  is  devised  in  fee  simple,  a  condi- 
tion restraining  alienation  is  void. — Zillmer  t. 
Landguth  (Wis.)  Ij68. 

A  will  creating  a  trust  in  a  city  fceU  not  in- 
valid, because  the  amounts  to  be  used  for  the 
respective  purposes  were  not  designated.— 
Beurhaus  v.  City  of  Watertown  (Wis.)  986. 

Will  held  not  invalid,  as  snsi>endingtiie  power 
of  alienation. — Beurhaus  v.  City  of  Watertowa 
(Wis.)  986. 

Will  construed,  and  effect  of  renunciation  of 
legacy  determined. — Benrhaoa  t.  City  of  Water 
town  (Wis.)  986. 

Will  construed,  and  hdd,  that  a  city  liad  pow- 
er, nnder  the  trust  in  the  will,  to  sell  real 
estate  conveyed  to  it  to  carry  out  the  object  of 
the  trust. — Beurhaus  v.  City  of  Watertown 
(Wis.)  986. 

Will  construed,  and  hdd,  that  a  devise  of  ctt- 
tain  land  to  a  city,  to  be  perptetually  used  for 
the  purposes  mentioned,  was  void,  as  snspendinc 
the  power  of  alienation.— Beurhaus  t.  City  of 
Watertown  (Wis.)  986. 

Will  construed,  and  rale  for  estimate  of  ad- 
vancements made  determined. — Ballinger  v. 
Connable  (Iowa)  1083. 

WITNESSES. 

See,  also,  "Depositions";    "Bvideoce." 
Attestation  of  deed,  see  "Deeds." 
Examination  of  experts^  see  "Evidence." 
Limiting  number  of  witnesses,  see  "Criminal 
Law.'*^ 

Competemcy. 

A  son  held  incompetent  to  show  that  improve- 
ments on  his  deceased  father's  land  were  paid  for 
by  him. — Ballinger  v.  Connable  (Iowa)  43S. 

A  husband  may  testify  as  to  a  debt  due  his 
wife  by  a  decedent  for  services  rendered,  where 
the  husband  had  agreed  that  the  remuneration 
should  go  to  the  wife. — Slack  v.  Norton  (Mich.1 
497. 

It  was  error  to  permit  a  party  interested  in  an 
action  to  testify  to  conversations  with  deceased 
persons. — Manahan  v.  Halloran  (Minn.)  619. 

In  an  action  on  a  life  policy,  the  widow  and 
beneficiary  could  not  testify  as  to  statements 
of  deceased.— Beckett  v.  Northwestern  Masonic 
Aid  Ass'n  (Minn.)  923. 

Witnesses  to  a  will  hdd  not  to  have  an  Inter- 
est making  them  incompetent. — In  re  WilTs 
Est.ite  (Minn.)  1090;  Will  v.  Sisters  of  Order 
of  St.  Benedict.  Id. 

Examination. 

Leading  questions  hdd  allowable. — People  v. 
Gillespie  (Mich.)  490. 

Questions  on  cross-examination  hdd  properly 
excluded  as  irrelevant.— Denise  v.  City  of  Omaha 
(Neb.)  119. 

Memoranda  hdd  admissible  for  the  purpoae  <^ 

refreshing  the  memory  of  a   witness Pord  v. 

Savage  (Mich.)  240. 
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The  owner  of  stolen  goods  who  did  not  testify 
on  direct  examination  that  defendant  bad  taken 
them  cannot  be  cross-examined  as  to  a  personal 
«Mu-minter  with  defendant.— State  v.  Brown  (Iowa) 
277. 

Admiasibility  of  evidence  on  redirect  examina- 
tion determined.— Mix  v.  Ege  (Minn.)  703. 

Testimony  elicited  on  cross-examination  held 
competent. — Raymond  r.  Day  (Mich.)  832. 

An  objection  to  cross-examining  a  witness  re- 
garding statements  made  by  him  before  the 
grand  jury  in  another  investigation  held  unten- 
able.—State  V.  Cater  (Iowa)  880. 

A  witness  may  refresh  his  recollection  by 
book  entries  made  by  him  from  memorandum 
slips  kept  at  the  time  of  the  transactions. — 
State  Bank  of  Tabor  v.  Brewer  (Iowa)  1011. 

Cross-examination  as  to  matters  not  testi- 
fied to  in  chief  is  erroneous. — Devine  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  1042. 

Witnesses  having  no  personal  recollection  of 
a  conversation  htid  entitled  to  read  from  notes 
made  thereof. — O'Brien  v.  Stambach  (Iowa) 
1133. 

Credibility  and  Impeaolument. 

Where  a  defendant  on  trial  for  assault  with 
intent  to  kill  testified  that  he  did  not  remember 
the  occurrence,  statements  made  by  him  on  the 
following  day  may  be  introduced  to  impeach  him. 
—State  V.  Clark  (Iowa)  257. 

The  fact  that  defendant's  mother  attempted  to 
bribe  the  county  attorney  may  be  shown  in  con- 
tradiction of  the  testimony  of  the  mother  on 
cross-examination. — State  v.  McKinstry  (Iowa) 
267. 

Owner  of  goods  stolen,  who  testifies  as  to  their 
value,  cannot  be  impeached  on  cross-examination 
by  questions  aa  to  value  placed  thereon  in  a 
prior  suit  to  recover  their  value.— State  v.  Brown 
(Iowa)  277. 

Witness  can  be  impeached  by  question  as  to  a 
previous   conviction   for   felony,   and    not   by   a 


question  as  to  an  arrest  therefor. — State  v.  Brown 
(Iowa)  277. 

Where  the  state  is  surprised  by  testimony  of 
its  witness,  it  may  question  him  as  to  affidavit 
previously  made,  contradicting  his  testimony. — 
People  v.  Gillespie  (Mich.)  490. 

A  copy  of  minutes  taken  in  another  case  may 
be  used  to  cross-examine  defendant's  witnesses, 
so  as  to  show  prior  conflicting  statements, 
though  the  minutes  are  not  in  evidence,  and  de- 
fendant's counsel  is  not  fnmished  a  copy. — 
State  V.  Cater  (Iowa)  880. 

The  admission  of  evidence  of  experiments, 
for  the  purpose  of  contradicting  or  corroborat- 
ing witnesses,  hrU  not  an  abuse  of  discretion. 
—City  of  Ord  v.  Nash  (Neb.)  964. 

Impeaching  evidence  held  properly  excluded, 
for  want  of  foundation.— Krenger  v.  Sylvester 
aowa)  1059. 

WORK  AND  LABOR. 

A  contract  void  under  the  statute  of  frauds  may 
be  used  in  an  action  for  services  rendered  as  a 
basis  for  establishing  value. — Rhea  v.  Meyers' 
Estate  (Mich.)  239. 

WRITS  AND  NOTICE  OF  SUITS. 

See  "Process," 

Particular  writs,  see  "Attachment";  "Cer- 
tiorari"; "Execution";  "Garnishment";  "In- 
junction";   "Mandamus";    "Replevin." 

WRONGFUL  ATTACHMENT. 

See  "Attachment" 


WRONGFUL  CONVERSION. 

See  "Trover  and  ConTerslon." 
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